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Buchanan’s Reports of Appeal Court (Cape) 

Buchanan’s Reports, Court of Session and Justiciary (Scot- 
land), 1806—1813 

Buck’s Cases in Bankruptcy, 1 vol., 1816 — 1820 

Buller’s Nisi Prius (published, London, 1772) ... 

Bulstrode's Reports, King’s Bench, fol., 8 parts in 1 vol., 1610 — 

1626 

Bunbury’s Reports, Exchequer, fol., 1 vol., 1713 — 1741 

Burrow’s Reports, King’s Bench, 6 vols., 1766 — 1772 

Burrow’s Settlement Cases, King’s Bench, 1 vol., 1733 — 1776 
Burrell's Reports, Admiralty, ed. by Marsden, 1 vol., 1648 — 1840 


O. A. 

0* & P. ... ... 

0* B 

C. B. N. S. 

C. B. R 

C. C. 0 

C. C. Ct. Cas. ... 
C* L. Ch. ... 

0* L. J. 

0* L. J. N. S. ... 
0* L. J. O. S* ... 

O. L. R 

C. L. R. ... „ ... 

C. L. R. ... ... 

C. L. T 

a L. T. Occ. N. 

O. P 

0. P. D 

0. P. D 

C. R. [date] A. C. 
C. T. R 


0. W. N.... 
Cab. & El. 


Cald. Mag. Caa. 
Calth. ... 


Cam. Cas • 

Cam. Prac. ... 
Camp. 

Can. C. C. 

Can. Com. Cas. ... 
Can. Grim. Cas. ... 
Can. Gaz* 

Can. Ry. Cas. ... 
Car. & Kir. 

Car* & M. 


Court of Appeal Reports, 3 vols., 1867 — 1877 ... 

Carrington and Payne’s Reports, Nisi Prius, 9 vols., 1823 — 1841 
Common Bench Reports, 18 vols., 1846 — 1866 ... 

Common Bench Reports, New Series, 20 vols., 1866 — 1865 ... 

Canadian Bankruptcy Reports Annotated, 1920 — (current) ... 
Canadian Criminal Cases, Annotated. 1K98 — (current) 

Central Criminal Court Cases (Sessions Papers), 1834 — 1913 ... 
Common Law Chambers ... 

Cape Law Journal ... 

Canada Law Journal, New Series, 1866 — (current) 

Canada Law Journal, Old Series, 10 vols., 1856 — 1864 

Common Law Reports, 3 vols., 1853 — 1855 ... 

Commonwealth Law Reports 

Calcutta Law Reporter 

Canadian Law Times ... ... ... ... 

Canadian Law Times, Occasional Notes ... 

Upper Canada Common Pleas 

Law Reports, Common Pleas Division, 6 vols., 1876 — 1880 ... 
Cape Provincial Division Reports 
Canadian Reports, Appeal Cases ... 

Cape Times Reports or the Supreme Court of the Cape of Good 
Hope 

Calcutta Weekly Notes 

Cabab£ and Ellis’s Reports, Queen’s Bench Division, 1 vol., 
1882 1885 

Caldecott's Magistrates* Cases, 1 vol., 1776 — 1785 

Calthrop’s City of London Cases, King’s Bench, 1 vol., 1609 — 

1618 

Cameron’s Supreme Court Cases • •• ••• ••• ••• M« 

Cameron’s Supreme Court Practice ... ... 

Campbell’s Reports, Nisi Prius, 4 vols., 1807 — 1816 

Canadian Criminal Cases, Annotated, 1X93 -(current) 
Commercial Law Reports of Canada, 4 vols., 1901 1905 

Canadian Criminal Cases, Annotated, 1898 — (current) 

Canadian Gazette- • •• ••• • •• ••• ••• ••• it* 

Canadian Railway Cases ... ... 

Carrington and Kirwan’s Reports, Nisi Prius, 3 vols., 1843 — 1853 
Carrington and Marshman’s Reports, Nisi Prius, 1 vol., 1841 — 


Car. C. L. 

Card. Doc. Ann. 


Carl. 


. Pat. Cas. 


Cart* 

Carth. 

Cary 

Cas. in Ch. 

Cas. Pract. K. B* 

Cas. Sett* 

Gas* temp. Finch 
Cas. temp . King 
Caa. temp. Talb. 

Cass. Dig. 

Ch* (preceded by date) 
Ch. App. 

Ch* Cas. in Ch. ... 

Ch. Ch* 

Ch * ... ... . 

Ch. Rob* ... 

Char. Cham. Gas. 

Char. Pr. Css. ... 

Chip* h. ... * 


Carrington's Treatise on Criminal Law ... 

Cardwell's Documentary Annals of the Reformed Church of 

England, 2 vols., 1646 — 1716 .** 

New Brunswick Reports (Carleton) 

Carpmaers Patent Cases, 2 vols., 1602 — 1842 

Carter's Reports, Common Pleas, fol., 1 vol., 1664 — 1678 

Cases on British North America Act (Cartwright) 

Carthew's Reports, King's Bench, fol., 1 vol., 1687 — 1700 ... 

Cary's Reports, Chancery, 1 vol 

Cases in Chancery, fol., 3 parte, 1660—^1097 

Cases of Practice, King's Bench, 1 vol., 1055 — 1776 

Cases of Settlements and Removals, 1 vol., 1685—1727 
Cases temp. Finch, Chancery, fol., 1 vol., 1673 — 1680 
Select Cases temp* King, Chancery, fol*, 1 vol., 1724 — 1733 ... 
Cases in Equity temp. Talbot, fol., 1 vol., 1780 — 1737 
Cassells' Digest ... ... 

Law Reports, Chancery Division, since 1890 (e.g., [1891] 1 Ch.) 
Law Reports, Chancery Appeals, 10 vols., 1865— >1876 

Choyce Cases in Chancery, 1557 — 1606 

Upper Canada Chancery Chambers Reports 

Law Reports, Chancery Division, 45 vols., 1875 — 1890 
Christopher Robinson’s Reports, Admiralty, 6 vols., 1798 — 1808 

Charley's Chamber Cases, 2 vols., 1875 — 1870 

Charley's New Practice Reports, 3 vols., 1876 — 1876 

New Brunswick Reports (Chipman) ••• ..* ••« 


8. Af. 
8. Af. 


Boot. 

Eng. 

Eng. 



N.Z. 
Eng. 
Eng. 
Eng. 
Can. 
Can. 
Eng. 
Can. 
8. Af. 
Can. 
Can. 
Eng. 
Aus. 
Ind. 
Can. 
Can. 
Can. 
Eng. 
S. Af. 
Can. 

8. Af. 
Ind. 


Eng. 

Eng. 

Eng. 

Can. 

Can. 

Eng. 

Can. 

Can. 

Can. 

Can* 

Can. 

Eng. 



Eng. 

Can. 


Eng. 

Eng. 

Can. 

Eng. 


Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Can. 


Eng. 

Eng. 

Eng. 

Can. 


Eng. 

Eng. 

Eng. 

Eng. 

Can. 


b 


in 


• •• 



xviii Reports included in this Woes and their Abbreviations. 


Chit. ... ... 

Cl. ft Fin. 

CL ft Sc. Dr. Cas. 
Clay. 

Clif. ft Kick. ... 

Oif. ft Steph. ... 

Co. A« ... ... 

Co. Ent. 

Co. Inst. 

Co. L. J. 

Co. Litt. 

Co. Hep. 

Coch 

Cockb. ft Rowe 

Coll 

Coll. Jurid. 

Colles 

Colt 

Com 

Com. Cas. 

Com. Dig. 

Comb. 

Con. ft Law. 

Cong. Dig. 

Const 

Cooke ft Al. 

Cooke, Pr. Cas. ... 
Cooke, Pr. Reg. 

Coop. G. 

Coop. Pr. Cas. ... 
Coop, temp . Brough. 

Coop. temp. Cott. 

Cor 

Corb. ft D. 

Correspondances Jud. 

Couper 

Cout. 

Cout. Dig. 

Cowp 

Cox ft Atk. 

Cox, C. C. 

Cox, Eq. Cas. ... 
Cox, M. ft H. ... 

Cr. & J. ... 

Cr. ft M. 

Cr. ft Ph. 

Cr. App. Rep. ... 

Cr. M. ft R. 

Craw, ft D. 

Craw, ft D. Abr. 0. 
Cress. Insoiv. Cas. 
Cripps’ Church Cas. 
Cro. Car. 

Cro. Bliz. 

Cro. Jac. 

Cru. Dig. 

Cunn 

Curt. tea 

D* ••• ... 

!D. C« A. ... ... 

D. L* R. ... 


1 vol., 1686 — 1098 
(Ireland), 2 vols., 


Chitty's Practice Reports, Bong's Bench, 2 vols., 1770 — 1822... 
Clark and Finnelly’s Reports, House of Lords, 12 vols., 1831 — 
184:6 ... ... ... ... ... ... ... ... 

Clark and Scully’s Drainage Cases 

Clayton’s Reports and Pleas of Assizes at Yorke, 1 vol., 1631 — 

1650 

Clifford and Rickards’ Locus Standi Reports, 3 vols., 1873 — 1884 
Clifford and Stephens’ Locus Standi Reports, 2 vols., 1887 — 1872 

Cook’s Lower Canada Admiralty Court Cases 

Coke’s Entries ••• • •• ••• ttl IM ••• 

Coke’s Institutes ••• 

Colonial Law Journal 

Coke on Littleton (1 Inst.) 

Coke’s Reports, 13 parts, 1572 — 1616 

Nova Scotia Reports (Cochran) 

Cockbum and Rowe’s Election Oases, 1 vol., 1833 

Collyer’s Reports, Chancery, 2 vols., 1844 — 1840 

Collectanea Juridical 2 vols. 

Colies’ Cases in Parliament, 1 vol., 1897 — 1713 

Coltman’s Registration Cases, 1 vol., 1879 — 1885 

Comyns’ Reports, King’s Bench, Common Pleas, and Ex- 
chequer, fol., 2 vols., 1695 — 1740 

Commercial Cases, 1895 — (current) 

Comyns’ Digest 

Comberbach’s Reports, King’s Bench, fol., 

Connor and Lawson’s Reports, Chancery 

1841 — 1843 

Congdon’s Digest 

Const’s edition of Bott’s Poor Laws, 3 vols., 1807 

Cooke and Alcock’s Reports, King’s Bench (Ireland), 1 vol., 

1883 — 1834 

Cooke’s Practice Reports, Common Pleas, 1 vol., 1706 — 1747 
Cooke’s Practical Register of the Common Pleas, 1 vol., 1702 — 

1742 

G. Cooper’s Reports, Chancery, 1 vol., 1792 — 1815 

C. P. Cooper’s Reports, Chancery Practice, 1 vol., 1837 — 1838 
C. P. Cooper’s Cases temp. Brougham, Chancery, 1 vol., 1833 — 

1834 

0. P. Cooper’s Cases temp. Cottenham, Chancery, 2 vols., 1840 — 

1848 (and miscellaneous earlier cases) 

Coryton’s Reports 

Corbett and Daniell's Election Cases, 1 vol., 1819 

Correspondances Judiciaires 

Couper’s Justiciary Reports (Scotland), 5 vols., 1808 — 1885 ... 

Coutlees* Unreported Cases 

Coutlees’ Digest 

Oowper’s Reports, King’s Bench, 2 vols., 1774 — 1778 

Cox and Atkinson's Registration Appeal Cases, 1 vol.,1843 — 1840 

E. W. Cox’s Criminal Law Cases, 1843 — (current) 

S. C. Cox’s Equity Cases, 2 vols., 1745 — 1797 

Cox, Macrae, and Hertslet’s County Courts Cases and Appeals, 

1 vol., 1846 — 1862 

Crompton and Jervis’s Reports, Exchequer, 2 vols., 1830 — 1832 
Crompton and Meeson’s Reports, Exchequer, 2 vols., 1832 — 1834 
Craig and Phillips’ Reports, Chancery, 1 vol., 1840 — 1841 

Cohen’s Criminal Appeal Reports, 1908- — (current) 

Crompton, Meeson, and Roscoe’s Reports, Exchequer, 2 vols., 

1834 — 1835 

Crawford and Dix’s Circuit Cases (Ireland), 8 vols., 1838 — 1840 
Crawford and Dix’s Abridged Cases (Ireland), 1 vol., 1837 — 1838 

Cresswell’s Insolvency Cases, 1 vol., 1827 — 1829 

Cripps’ Church and Clergy Oases, 2 parts, 1847 — 1860 

Oroke’s Reports temp. Charles I., King’s Bench and Common 4 

Pleas, 1 vol., 1025-—1641 

Croke’s Reports temp. Elizabeth, King’s Bench and Common 

Pleas, 1 vol., 1582 — 1003 

Croke’s Reports temp. James I., King’s Bench and Common 

Pleas, 1 vol., 1008 — 1025 

Cruise’s Digest of the Law of Real Property, 7 vols. 

Cunningham’s Reports, King’s Bench, fol., 1 vol., 1734 — 1735 
Curteis’ Ecclesiastical Reports, 3 vols., 1834 — 1844 

Duxbury’s Reports of the High Court of the South African 

Republic ... * 

Dorion’s Queen’s Bench Reports 

- Dominion Law Reports Ml IM ... IM III ••• 


Eng* 

Eng. 

Can. 

Eng. 

Eng. 

Eng. 

Can. 

Eng. 



Can. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 


Eng. 

Eng. 

Eng. 

Eng. 

Ir. 

Can. 

Eng. 


Ir. 


Eng. 


Eng. 

Eng. 

Eng. 



Eng. 

Can. 

Scot 

Can. 

Can. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 



Eng. 


Eng. 

Eng. 

Eng. 

Eng. 


s. Af. 
Can. 
Can. 
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xix 


Dal. 

Dalr. 

Dan 

Dan* & Lit ... 
Dav* & Her. 

Dav. Ip. 

Dav* Pat. Gas. ... 

Day 

Dea. & Sw. 

Deac. ... . ... 

Deac. & Ch. 

Dears. & B. 

Dears. G. C. 

Deas & And. 

De G 

De G. & J. 

De G. & Sm. 

De G. P. & J. ... 

De G. J. & Sm. 

DeG. M. &G. ... 

Delane 

Den. 

Dick. 

Dirl. 

Dods. 

Donnelly 
Doug. El. Cas. 
Doug. K. B. 

Dow 

Dow & Cl. 

Dow. & L. 

Dow. & By. K. B. 

Dow. & By. M. 0. 
Dow. & By. N. P. 

Dowl 

Dowl. N. S. 

Dr. & Wal. 

Dr. & War. 

Dra. 

Drew. 

Drew. & Sm. 
Drinkwater 
Drury temp. Nap. 

Drury temp. Sug. 

Dugd. Orig. 

Dunl. (Ct. of Sees.) 

Dunning 

Dime 

Dyer 


Dalison's Reports, Common Pleas, fol., I vol., 1546 — 1574 ... Eng. 

Dalrymple’s Decisions, Court of Session (Scotland), fol., 1 vol., 

1698 — 1720 Scot. 

Daniell’s Reports, Exchequer in Equity, 1 vol., 1817 — 1823 ... Eng. 

Danson and Lloyd’s Mercantile Cases, 1 vol., 1828 — 1829 ... Eng. 

Davison and Merivale’s Beports, Queen’s Bench, 1 vol., 1843 — 

1844 ... ... ... ... ... ... ... ... Eng. 

Davys* (or Davis* or Davy*s) Beports (Ireland), 1 vol., 1604 — 

1611 ... ... ... ... ... ... ... ... Ip« 

Davies* Patent Cases, 1 vol., 1785 — 1816 Eng. 

Day’s Election Cases, 1 vol., 1892 — 1893 Eng. 

Deane and Swabey’s Ecclesiastical Beports, 1 vol., 1855 — 1857 Eng. 

Deacon’s Beports, Bankruptcy, 4 vols., 1834 — 1840 Eng. 

Deacon and Chitty’s Beports, Bankruptcy, 4 vols., 1832 — 1835 Eng. 

Dearsly and Bell’s Crown Cases Beserved, 1 vol., 1856 — 1858 Eng. 

Dearsly’s Crown Cases Beserved, 1 vol., 1852 — 1856 Eng. 

Deas and Anderson’s Decisions (Scotland), 5 vols., 1829 — 1832 Scot. 

De Gex’s Beports, Bankruptcy, 2 vols., 1844 — 1848 Eng. 

De Gex and Jones’s Beports, Chancery, 4 vols., 1857 — 1859 ... Eng. 

De Gex and Smale’s Beports, Chancery, 5 vols., 1846 — 1852 ... Eng. 

De Gex, Fisher and Jones’s Beports, Chancery, 4 vols., 1859— 

1862 Eng. 

De Gex, Jones, and Smith’s Beports, Chancery, 4 vols., 1862 — 

1865 Eng. 

De Gex, Macnaghten and Gordon’s Beports, Chancery, 8 vols., 

1851—1857 Eng. 

Delane’s Decisions, Bevision Courts, 1 vol., 1832 — 1835 ... Eng. 

Denison’s Crown Cases Beserved, 2 vols., 1844 — 1852 ... Eng. 

Dickens’ Beports, Chancery, 2 vols., 1559 — 1798 Eng. 

Dirleton’s Decisions, Court of Session (Scotland), fol., 1 vol., 

1665—1677 Scot. 

Dodson’s Beports, Admiralty, 2 vols., 1811 — 1822 Eng. 

Donnelly’s Beports, Chancery, 1 vol., 1836 — 1837 Eng. 

Douglas’ Election Cases, 4 vols., 1774 — 1776 ... ... ... Eng. 

Douglas’ Beports, King’s Bench, 4 vols., 1778 — 1785 ... ... Eng. 

Dow’s Beports, House of Lords, 6 vols., 1812 — 1818 ... ... Eng. 

Dow and Clark’s Beports, House of Lords, 2 vols., 1827 — 1832 Eng. 

Dowling and Lowndes’ Practice Beports, 7 vols., 1843 — 1849 Eng. 

Dowling and Byland’s Beports, King’s Bench, 9 vols., 1822 

—1827 Eng. 

Dowling and Byland’s Magistrates* Cases, 4 vols., 1822 — 1827 Eng. 

Dowling and Byland’s Beports, Nisi Prius, 1 part, 1822 — 1823 Eng. 

Dowling’s Practice Reports, 9 vols., 1830 — 1841 Eng. 

Dowling’s Practice Reports, New Series, 2 vols., 1841—1843 Eng. 

Drury and Walsh’s Reports, Chancery (Ireland), 2 vols., 1837 — 

1841 Ir. 

Drury and Warren’s Reports, Chancery (Ireland), 4 vols., 1841 — 

1843 ... ... ... ... ... ... ... ... Ir. 

Draper’s King’s Bench Reports ... Can. 

Drewry’s Reports, Chancery, 4 vols., 1862 — 1859 Eng. 

Drewry and Smale’s Beports, Chancery, 2 vols., 1859 — 1865... Eng. 

Drinkwater’s Reports, Common Pleas, 1 vol., 1840 — 1841 ... Eng. 

Drury’s Reports temp. Napier, Chancery (Ireland), 1 vol., 1858 — 

1859 Ir. 

Drury’s Reports temp. Sugden, Chancery (Ireland), 1 vol., 1841 
— 1844 ... ... ... ... ... ... ... ... Ir. 

Dugdale’s Origines Juridic tales ... ... Eng. 

Dunlop, Court of Session Cases (Scotland), 2nd Series, 24 vols., 

1838— 1862 Scot. 

Dunning’s Beports, King’s Bench, 1 vol., 1753 — 1754 ... Eng. 

Durie’s Decisions, Court of Session (Scotland), fol., 1 vol., 1621 

— 1642 ... Scot. 

Dyer’s Reports, King’s Bench, 3 vols., 1513 — 1581 Eng. 


E. & A« ... ... 

E. & B. ... ... 

E. & E. ... ... 

E. B. & E. ... 

i 

E. D. 0. ... ... 

E. D. L. ... ... 

E. L. B. ... ... 

E. B. (or Eng. Bep.) 
E. B. ... ... 

Eag. & Y. 


. Upper Canada Error and Appeal 

. Ellis and Blackburn’s Beports, Queen’s Bench, 8 vols., 1852— 

1858 

. Ellis and Ellis’s -Reports, Queen’s Bench, 3 vols., 1858—1861 
. Ellis, Blackburn, and Ellis’s Reports, Queen’s Bench, 1 vol., 
1858 — 1860 ... ... ... ... ... ... ... 


- Reports of the Eastern Districts Court (Cape) from 1880 
South African Law Beports, Eastern Districts Local Division 

. Eastern Law Reporter ... •*. ... ... 

. English Beports ••• ••• ••• ••• • 

. Ontario Election Beports 

Eagle and Younge’s Tithe Cases, 4 vols., 1204 — 1825 ... — 


Can. 

Eng. 

Eng. 



Eng. 

Can. 

Eng. 
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Reports included m this Work and their Abbreviations. 


East 

Bast, P. C. 

Eoe. & Ad. 

Eden 

Edgar 

Edw 

Elchies 

Emden’a B. O. ... 

Eng. Pr. Oas. ... 
Eq. Oas. Abr. ... 
Eq. Rep. 

Esp 

Ek. 0. R. 

Ex. D 

Exch 

Kxch. O. R. 

R (Ct. of Sees.) 

F. 

P . & F. ... ... 

F. L. J. (Can.) ... 

F. N. D 

Fac. Coll. 

Palo 

Falc. & Fits. 

Fenton 

Ferg 

Fit*. Nat. Brev. 

Fitz-G 

FL & K. 

Fonbl 

For. 

Forb. ... ... 

Fort. De Laud. 
Fortes. Rep. 

Fofit. ... ... 

Fount. 

Fox & S. Ir. 

Fox & 8. Reg. ... 

Fras* ... ... 

Freem. Ch. 

Freem. K. B. ... 


G. A; R. 

G. I. Pig. 

G. W. D. 

G. W. L. 
Gal. & Dav. 
Gale 

Gaz. L.R. 
Geld. Dig. 
Gib. Cod. 
Giff. 

GUb. 

GUb. 0. P. 
GUb. Gh. 


••• 

••• 


Glim. & F. 


GL&J. 

GlanT. ... 
Glanv. EL Oas. 
Glascock 


tee 


East's Reports, King’s Bench, 16 vols., 1800 — 1812 ... ‘ 7 ^ 
East's Pleas of the Grow m i«» «•» sm see ••• 

Spinks’ Ecclesiastical and Admiralty Reports, 2 vols.,1858— 1866 

Eden’s Reports, Chancery, 2 rols., 1757 — 1766 

Edgar's Decisions, Court of Session (Scotland), lol., 1724 — 1725 

Edwards’ Reports, Admiralty, 1 vol., 1808 — 1812 

Elchies’ Decisions, Court of Session (Scotland), 2 yds., 1783— 

Emden’s Building Contracts, Budding Leases and Building 
Statutes ... ... ... ... ... ... ... 

Roscoe’s English Prize Cases, 2 vols., 1745 — 1858 

Abridgment of Cases in Equity, fol. t 2 yols., 1667 — 1744 
Equity Reports, 8 vols., 1853 — 1855 • *M 

Espinasse’s Reports, Nisi Prius, 6 yols., 1708—1810 

Exchequer Court Reports ... ... ... 

Daw Reports, Exchequer Division, 6 vols., 1875 — 1880 ••• 

Exchequer Reports (Welsby, Hurlstone, and Gordon), 11 yols., 
1847—1856 ... ... ... ... ... ••• ... 

Exchequer Court Reports ... 

Fraser, Court of Session Cases (Scotland), 5th series, 8 yols., 

1898—1906 

Foord’s Reports of the Supreme Court of the Cape of Good 
Hope, 1879 — 1880 ... ... ... ... ... ... 

Foster and Finlason’s Reports, Nisi Prius, 4 yols., 1850 — 1867 
Canada Fortnightly L**w Journal ... 

Finnemore’s Notes and Digest of Natal Cases, 1863 — 1807 
Faculty of Advocates, Collection of Decisions, Court of Session 

(Scotland), 88 vols., 1752—1841 

Falconer’s Decisions, Court of Session (Sootiand), 2 yols., fol., 
17 4 4 — 1751 ... ... ... ... ... ... ... 

Falconer and Fitzherbert’s Election Cases, 1 yol., 1835 — 1888 

Fenton, Important Judgments 

►n's Consistorial Decisions (Scotland), 1 yol., 1811 — 1817 


Eng, 


Ferguson's Consistorial Decisic 
Fitznerbert’s Natura Brevium 


Fitz-Gibbons’ Reports, King’s Bench, fol., 1 yol., 1727 — 1781 
Flanagan and Kelly’s Reports, Rolls Court (Ireland), 1 yol., 

1840—1842 

Fonblanque’s Reports, Bankruptcy, 2 parts, 1849 — 1852 ... 

Forrest’s Reports, Exchequer, 1 yol., 1800—1801 

Forbes’ Decisions, Court of Session (Scotland), fol., 1 vol., 1705 

—1718 

Fortesque, De Laudibus Legum Angliee ... ... 

Fortescue’s Reports, fol., 1 vol., 1692 — 1780 

Foster’s Crown Oases, 1 vol., 1708 — 1700 

Fountainhall’s Decisions, Court of Session (Scotland), fol., 

2 vols., 1678—1712 

M. C. Fox and T. B. 0. Smith’s Reports, King’s Bench (Ireland), 

2 vols., 1822—1825 

J. S. Fox and C. L. Smith’s Registration Cases, 1 vol., 1886 — 

1895 

Fraser (Simon), Election Cases, 2 vols., 1793 

Freeman’s Reports, Chancery, 1 vol., 1600 — 1700 

Freeman’s Reports, King’s Bench and Common Pleas, 1 vol., 
1670—1704 

Gregorowski’s Reports of the High Court of the Orange Free 

State from 1683 

Nova Scotia Reports (Geldert A Russell) 

General Index Digest 

South African Law Reports, Griqualand West Local Division 
South African Law Reports, Griqualand West Local Division 
Gale and Davison’s Reports, Queen’s Bench, 8 vols., 1641 — *1843 4 

Gale’s Reports, Exchequer, 2 vols., 1835—1886 

New Zealand Gazette Law Reports 

Geldert** Digest 

Gibson’s Codex Juris Ecclesiastic! Anglican! 

Giffard’s Reports, Ch&noery, 5 vols., 1857 — 1865 

Gilbert’s Cases in Law and Equity, 1 vol., 1718 — 1714 
Gilbert’s History and Practice of the Court of Common Fleas 
Gilbert’s Reports, Chanoery and Exchequer, foL, 1 vol., 1706 — 
1726 sea «•* *•* *•* see •** 

Gilmour and Falconer’s Decisions, Court of Session (Scotland), 

2 parts. Part I. (Gilmour) 1601—1(166, Part II. (Falconer) 
1^81*— 1680 ... ... ... ... ... ... ... 

Glyn and Jameson’s Reports, Bankruptcy, 8 vds., 1819 — 1828 
Glanville, De Legibus et Consuetudinibus Regni Angliae 
Glanville’s Election Cases, 1 vol., 1623 — 1624 ... 

Glascock’s Reports (Ireland), 1 vol., 1831 — 1832 


Soot 


Can. 

Eng. 

as 


a — a 
BOO®. 

S. At 


Can. 
S. Af. 

Soot 

Scot 


N.2 

Soot 

Eng. 

Eng. 

Ir. 


Soot. 


Eng. 

Eng. 

Soot. 

Ir. 


Eng. 


Eng. 


a At 
Can. 
Can. 
8. Af. 
S. Af. 
Eng. 

8 * 

Can. 

Eng. 

Bnfr 

Eng. 

Eng. 

R&6 


Scot. 

Eng. 

Eng. 

Eng. 

Ir, 
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Gouldsb 

Gow + »• Ml 

Or. 

Griffin's Patent Cases 
Gwill 


H. & O* ••• ... « 

H. & N 

H. & Tw. 

H. Sc W • * ... « 

H. B. B. (preceded by 
date) 

H. C. ... ... 

Hi E. C. ••• ••• 

H. L. Cas. 

Hag. A dm. 

Hag. Con. 

Hag. Ecc. 

Hailes 

Hale, C. L. 

Hale, P. C. 

Han 

Har. Sc Ruth. ... 

Har. & W. 


Hard. ... ... 

Hare 

Hawk. P. C. 

Hay 

Hay & Marr. 
Hayes 
Hayes & Jo. 

Hem. & M. 

Het. ... ... 

Hob. ... ... 

Hodg. 

Hog 

Holt, Adm. 

Holt, Eq. 

Holt, K. B. 

Holt, N. P. 

Home, Ct. of Sess. 

Hong Kong L. It. 
Hop. Sc Colt. 

Hop. Sc Ph. 

Horn Sc H. 

Hov. Supp. 

How. C 

How. C. S. 

How. E. E. 

How. P. L. 

Had. Sc B. 

Hudson’s B. C. ... 
Hume 

Hut 

Hy. B1 

Hyde 

LC.L.B. 

I. Ch. R. 

I* Eq. R. ... 


Godbolt’s Reports, King’s Bench, Common Pleas, and Exche- 
quer, 1 vol., 1574— -1637 * 

Gouldsborough’s Reports, Queen’s Bench and King’s Bench, 1 
vol., 1686—1601 ... ... ... ... ... ... ... 

Gow’s Reports, Nisi Prius, 1 vol., 1818 — 1820 

Upper Canada Chancery (Grant) 

Griffin's Patent Cases, 1884 — 1887 

Gwillim’s Tithe Cases, 4 vols., 1224 — 1824 

Hertzog’s Reports of the High Court of the South African 
Republic, 1808 ... ... ... ... ... ... ... 

Hurlstone and Coltman’s Reports, Exchequer^ vols., 1862 — 1866 
Hurlstone and Norman’s Reports, Exchequer^ vols., 1856 — 1862 
Hall and Twells’ Reports, Chancery, 2 vols., 1848 — 1850 
Hurlstone and Walmsley’s Reports, Exchequer, 1 vol., 1840 — 

1841 

Hansell’s Reports of Bankruptcy and Companies’ Winding up 

Cases, 8 vols., 1915 — 1017 (e.gr., [1915] H. B. R.) 

Reports of the High Court of Griqualand West 

Hodgin’s Election Reports 

Clark’s Reports, House of Lords, 11 vols., 1847 — 1866 

Haggard’s Reports, Admiralty, 3 vols., 1822 — 1838 

Haggard’s Consistorial Reports, 2 vols., 1789 — 1821 

Haggard’s Ecclesiastical Reports, 4 vols., 1827 — 1833 
Hades’s Decisions, Court of Session (Scotland), 2 vols., 1766 — 

1791 

Hale’s Common Law 

Hale’s Pleas of the Crown, 2 vols. 

New Brunswick Reports (Hannay) 

Harrison and Rutherford’s Reports, Common Pleas, 1 vol., 1865 

—1866 

Harrison and Wollaston’s Reports, King’s Bench and Bail 

Court, 2 vols., 1835 — 1836 

Harcarse’s Decisions,' Court of Session (Scotland), fol., 1 vol., 

1681—1691 

Hardres* Reports, Exchequer, fol., 1 vol., 1055 — 1609 

Hare’s Reports, Chancery, 11 vols., 1841 — 1858 

Hawkins’s Pleas of the Crown, 2 vols 

Hay’s Reports 

Hay & Marriott’s Decisions, Admiralty, 1 vol., 1776 — 1779 ... 
Hayes’s Reports, Exchequer (Ireland), 1 vol., 1830 — 1832 
Hayes and Jones’s Reports, Exchequer (Ireland), 1 vol., 1832 — 

1834 

Hemming and Mdler’s Reports, Chancery, 2 vols., 1882 — 1885 
Hetley's Reports, Common Pleas, fol., 1 vol., 1627 — 1631 
Hobart’s Reports, Common Pleas, fol., 1 vol., 1613 — 1025 
Hodges' Reports, Common Pleas, 3 vols., 1836 — 1837 
Hogan’s Reports, Rolls Court (Ireland), 2 vols., 1816 — 1834 ... 
W. Holt’s Rule of the Road Cases, Admiralty, 1 vol., 1863 — 1867 
W. Holt’s Equity Reports, 2 vols., 1845... 

Sir John Holt’s Reports, King’s Bench, fol., 1 vol., 1688 — 1710 

P. Holt’s Reports, Nisi Prius, 1 vol., 1815 — 1817 

Home’s Decisions, Court of Session (Scotland), fol., 1 vol., 1735 

— 1744 

Hong Kong Law Reports 

Hop wood and Coltman’s Registration Cases, 2 vols., 1868 — 1878 
Hopwood and Phdbrick’s Registration Cases, 1 vol., 1883 — 1807 
Horn and Hurlstone’s Reports, Exchequer, 2 vols., 1838 — 1839 
Hovenden’s Supplement to Vesey Jun.’s Reports, Chancery, 

2 vols., 1753—1817 

Howard’s Chancery^ Practice 

Howard’s Supplement to Rules, ete., of the High Court of 

Chancery in Ireland ... 

Howard’s Equity Exchequer 

Howard on the Popery Laws 

Hudson and Brooke’s Reports, King’s Bench and Exchequer 

(Ireland), 2 vols., 1827 — 1831 

Hudson on Building Contracts, 2 vols. ... 

Hume’s Decisions, Court of Session (Scotland), 1 vol., 1781 — 1822 
Hutton’s Reports, Common Pleas, fol., 1 vol., 1617 — 1638 ... 
Henry Blaekstone’s Reports, Common Pleas, 2 vols., 1788 — 1796 
Hyde’s Reports 

Irish Common Law Reports, 17 vols., 1849 — 1866 

Irish Chancery Reports, 17 vols., 1860 — 1867 

Irish Equity Reports, 18 toJnl, 1838—1651 ... 


Scot. 
Hong Kong 
Eng. 
Eng. 
Eng. 



Reports included in this Work and their Abbreviations, 


i. l. r 

I. L. B. (Vol.) All. 

I. L. R. (Vol.) Bom . 

I. L. R. (Vdl.) Calc. 

I. L. R. (Vol.) Lah, 

I. L. R. (Vol.) Mad. 

I. L. R. (Vol.) Pat. 

I. L. R. (Vol.) Ran. 

I. L. T. ... ... 

I. L. T. Jo. 

I. R. (preceded by date) 
I. R. (Vol.) C. L. 

I. R. Eq. ... .. 

I. R., R. & Jm ... 


Ind. Awards 
Ind. Jur. N. S. ... 
Ind. Jur. O. S. ... 
Ir. Cir. Rep. 

Ir. Jur 

Ir. L. Rec. 1st ser. 
Ir. L. Rec. N. S. 

Irv. 

J. Bridg. 

J. D. R. ... ... 

J. P. ... ... 

J. P. Jo. ... 

J. R 

J. R. N. S. 

J. Shaw, Just. ... 
Jac. ... ... 

Jac. & W. 

James 

Jebb & B. 

Jebb As S. ... 

Jebb, C. C. 

Jebb, Or. & Pr. Cas. 

Jenk 

Jo. & Car. 

Jo. As Lat. ... 

Jo. Ex. Ir. 

John. ... ... 

John. & H. 

Jur. 

Jur. N. S. 


K. &> O. ... ... ... 

K. & J 

K. B. (preceded by date) 

Karnes, Diet. Dec. 

Kames, Rem. Deo. 

Kames, Sal. Deo 


Keen 

Keil. 

Kel. 

Kel. W. ... 

Keny. 
Keny. Ch. 
Kerr 


Irish Law Reporte, 13 vols., 1838 — 1851 

Indian Law Reports, Allahabad 

Indian Law Reports, Bombay 

Indian Law Reports, Calcutta 
Indian Law Reports, Lahore 

Indian Law Reports, Madras 

Indian Law Reports, Patna 

Indian Law Reports, Rangoon 

Irish Law Times, 1807 — (current) 

Irish Law Times Journal, 1807, — (current) 

Irish Reports, since 1893 (e.g, t [1894] 1 I. R.) 

Irish Reports, Common Law, 11 vols., 1800—1877 

Irish Reports, Equity, 11 vols., 1800 — 1877 

Irish Reports, Registry Appeals in the Court of Exchequer 
Chamber and Appeals in the Court for Land Cases Reserved, 

1 vol., 1808— '1870 ... ... ... ... ... ... 

Industrial Awards Recommendations 

Indian Jurist, New Series 

Indian Jurist, Old Series 

Reports of Irish Circuit Cases, 1 vol., 1841 — 1843 

Irish Jurist, 18 vols., 1849 — 1800. •• ••• ••• ••• 

Law Recorder (Ireland), 1st series, 4 vols., 1827 — 1831 * ... 

Law Recorder (Ireland), New Series, 0 vols., 1833 — 1838 
Irvine’s Justiciary Reports (Scotland), 5 vols., 1852 — 1807 ... 

Sir John Bridgman’s Reports, Common Pleas, fol., 1 vol., 1013 

— 1021 

Juta’s Daily Reporter, reporting Cases in the Cape Provincial 

Division 

Justice of the Peace, 1837 — (current) 

Justice of the Peace (Weekly Notes of Cases) 

Jurist Reports ... ... ... ... ... ... ... 

Jurist Reports, New Series 

J. Shaw’s Justiciary Reports (Scotland), 1 vol., 1848 — 1852 ... 

Jacob’s Reports, Chancery, 1 vol., 1821 — 1823 

Jacob and Walker’s Reports, Chancery, 2 vols., 1819 — 1821 ... 

Nova Scotia Reports (James) 

Jebb and Bourke’s Reports, Queen’s Bench (Ireland), 1 voL 

1841—1842 

Jebb and Symes' Reports, Queen's Bench (Ireland), 2 vols., 

1838—1841 

Jebb’s Crown Cases Reserved (Ireland), 1 vol., 1822 — 1840 ... 

Jebb’s Crown and Presentment Cases 

Jenkins’ Reports, 1 vol., 1220 — 1023 

Jones and Carey’s Reports, Exchequer (Ireland), 1 vol., 1838 
—1839 ... ... ... ... ... ... ... ... 

Jones and La Touche’s Reports, Chancery (Ireland), 8 vols., 
1844—1840 ... ... ... ... ... ... ... 

T. Jones' Reports, Exchequer (Ireland), 2 vols., 1834 — 1838 ... 

Johnson’s Reports, Chancery, 1 vol., 1868 — 1800 

Johnson and Hemming’s Reports, Chancery, 2 vols., I860 — 1802 

Jurist Reports, 18 vols., 1837 — 1854 

Jurist Reports, New Series, 12 vols., 1855 — 1807 

Kotze’s Reports of the High Court of the Transvaal Pro vinos 

1877—1881 

Keane and Grant’s Registration Cases, 1 vol., 1854 — 1802 
Kay and Johnson’s Reports, Chancery, 4 vols., 1853 — 1858 ... 
Law Reports, King’s Bench Division, since 1900 (e.?., [1901] 2 
K. B.) ... ... ... ... ... ... ... ... 

Kames, Dictionary of Decisions, Court of Session (Scotland), 

fol., 2 vols., 1540—1741 

Kames, Remarkable Decisions, Court of Session (Scotland), » 

2 vols., 1710—1752 

Kames, Select Decisions, Court of Session (Scotland), 1 voL, 

1762—1708 ... ... ... ... ... ... ... 

Kay's Reports, Chancery, 1 vol., 1853 — 1854 

Kama's Reports, fol., 3 vols., 1001 — 1077 .. 

Keen’s Reports, Rolls Court, 2 vols., 1880—1838 

Keilwey's Reports, King's Bench, fol., 1 vol., 1327—1578 
Sir John Kelyng's Reports, Crown Cases, fol., 1 vol., 1602 — 1707 
W. Kelynge T s Reports, fol., 1 vol., Chanoery* 1730 — 1732 ) 

King's Bench, fol., 1731 — 1734 

Kenyon's Notes of Oases, King's Bench, 2 vols., 1753 — 1759 ... 
Chancery Cases in VoL II. of Kenyon's Notes of Oas e s , 1753 — 1754 
New Brunswick Reports (Karr) ... ... ... ... ... 
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Kflkerran 

Kn. & Omb 

Knapp 

Knox 

Konst. & W. Bat. App. 

Konst. Bat. App. 


Kilkerran's Decisions, Court of Session (Scotland), fol., 1 vol., 

1738—1752 * 

Knapp and Ombler’s Election Cases, 1 vol., 1834 — 1835 

Knapp’s Beports, Privy Council, 8 vols., 1829 — 1830 

Knox’s Beports 

Konstam and Ward’s Beports of Bating Appeals, 1 vol., 1909 — 

1912 

Konstam's Beports of Bating Appeals, 2 vols., 1904 — 1908 ... 


L. & G. temp* Plunk. 

L. & G. temp. Sugd. 

L. & Welsb. 

L. C. & M. Gaz/ 

L. C. J 

L. C. L. J. 

L. C. R 

L. G. B. 

L. J. A dm. 

L. J. Bey. 

L. J. C. C. 

L. J. C. P. 

L. J. Ch. ... 

L. J. Eccl. 

L. J. Ex. 

L. J. Ex. Eq. ... 

L. J. K. B. or Q. B. 

L. J. M. C. 

L. J. N. C. 

L. J. O. S. 

L. J. P 

L. J. P. & M. ... 

L. J. P. C. 

L. J. P. M. & A. 

L. Jo 

L. L. B. 

L. M. & P. 

L. N 

L. B. A. & E. ... 

L. B. C. C. B. ... 

L. B. C. P. 

L. B. Eq. 

L. B. Exch. 

L. B. H. L. 

L. B. Ind. App. 

L. B. Ind. App. Supp. 
Vol. 

L. B. Ir. 

L. R. P. &D. ... 

L. B. P. C. 

L. B. Q. B. 

L. B. Q. B. ... 

L. B. Sc. & Div. 

L. T. ... ... 

L. T. Jo. 

L. T. O. S. 

L. Th. ... ... 

Lane 

Lat. 

Laws. Beg. C as. 

Ld. Raym. 

Le. & Ca. 

Leach ... ... 

Lee 

Lee temp. Hard. * 


Lloyd and Goold’s Beports temp . Plunkett, Chancery (Ireland), 

1 vol., 1834—1839 

Lloyd and Goold’a Beports temp . Sugden, Chancery (Ireland), 

1 vol., 1835 - 

Lloyd and Welsby’s Commercial and Mercantile Cases, 1 vol., 

1829— 1830 

Local Courts and Municipal Gazette 

Lower Canada Jurist 

Lower Canada Law Journal 

Lower Canada Beports 

Local Government Beports, 1902 — (current) ... 

Law Journal, Admiralty, 1865 — 1875 

Law Journal, Bankruptcy, 1832 — 1880 

Law Journal (County Courts Keporter), 1912 — (current) 

Law Journal, Common Pleas, 1831 — 1875 

Law Journal, Chancery, 1831 — (current) 

Law Journal, Ecclesiastical Cases, 1860 — 1875 

Law Journal, Exchequer, 1831 — 1875 

Law Journal, Exchequer in Equity, 1835 — 1841 

Law Journal, King’s Bench or Queen’s Bench, 1831 — (current) 

Law Journal, Magistrates’ Cases, 1831 — 1890 

Law Journal, Notes of Cases, 1860 — 1892 (from 1893, Bee Law 

Journal) 

Law Journal, Old Series, 10 vols., 1822 — 1831 

Law Journal, Probate, Divorce and Admiralty, 1875 — (current) 
Law Journal, Probate and Matrimonial Cases, 1868 — 1859, 

1866—1875 

Law Journal, Privy Council, 1805 — (current) 

Law Journal, Probate, Matrimonial and Admiralty, 1860 — 1805 
Law Journal Newspaper, 1866 — (current) 

Leader Law Beports 

Lowndes, Maxwell, and Pollock’s Beports, Bail Court and 

Practice, 2 vols., 1850 — 1851 

Legal News ... ... 

Law Beports, Admiralty and Ecclesiastical Cases, 4 vols., 1805 

—1875 

Law Beports, Crown Cases Reserved, 2 vols., 1806 — 1875 

Law Beports, Common Pleas, 10 vols., 1805—1875 

Law Beports, Equity Cases, 20 vols., 1805 — 1875 

Law Beports, Exchequer, 10 vols., 1805 — 1875 

Law Beports, English and Irish Appeals and Peerage Claims, 

House of Lords, 7 vols., 1800 — 1875 

Law Beports, Indian Appeals, Privy Council, 1873 — (current) 
Law Beports, India Appeals Privy Council, Supplementary 

Volume, 1872 — 1873 

Law Beports (Ireland), Chancery and Common Law, 32 vols., 
1877—1893 


... Law Beports, Probate and Divorce, 3 vols., 1805 — 1875 

..? Law Beports, Privy Council, 6 vols., 1805 — 1875 

... Law Beports, Queen’s Bench, 10 vols., 1805 — 1875 

... Quebec Reports, Queen’s Bench 

... Law Beports, Scotch and Divorce Appeals, House of Lords 

2 vols., 1800—1875 

... Law Times Beports, 1859 — (current) 

... Law Times Newspaper, 1843 — (current) 

... Law Times Beports, Old Series, 34 vols., 1843 — 1800 

... La Themis 

... Lane's Beports, Exchequer, fol., 1 vol., 1605 — 1011 

... Latch's Beports, .King’s Bench, fol., 1 vol., 1025—1028 

... Lawson's Registration Cases, 1895— (current) 

... Lord Raymond's Beports, King’s Bench and Common Fleas, 

3 vols., 1694—1732 

... Leigh and Dave's Crown Cases Reserved, 1 vol., 1861 — 1805 ... 

... Leach’s Crown Cases, 2 vols., 1730 — 1814 

... Sir G. Lee's Ecclesiastical Judgments, 2 vols., 1752 — 1758 ... 

... T. Lee's Oases temp . Hardwicke, King’s Bench, 1 vol., 1733 — 

1738 ... ... ... ... ... ... ... ••• 


Scot. 

Eng. 

Eng. 

Aus. 

Eng. 

Engv 


IfW 

Ir. 

Eng. 

Can. 

Can. 

Can. 

Can. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 
Eng. 
Eng. 
Eng. 
S. At 

Eng. 

Can. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Ir. 

Eng. 

Eng. 

Eng. 

Can. 

Eng. 

Eng. 

Eng. 

Eng. 

Can. 

Eng. 

Eng. 

Eng. 

Wnp. 

Eng. 

Eng. 

Eng. 

Eng, 



xxiv Reports included m this Work and their Abbreviations, 


Leg. Rep. ... 
Legge ... 

Leon 

Lev. 

Lew. 0. 0. 

Ley 

Lib. Am. 

Lilly 

Lifct 

Lloyd, L. R. 
Llogd, Pr. Cas. ... 

Long. A T. 

Lords Journals ... 
Lud. E. 0. 
Lumley, P. L. 0. 

Lush 

Lut. 

Lut. Reg. Cas. ... 
Lynd 


Legal Reporter ... ... ... ... 

Legge’s Reports 

Leonard’s Reports, Ring’s Bench, Common Pleas and Exche- 
quer, fol., 4 parts, 1552 — 1515 ... 

Levinz’s Reports, King’s Bench and Common Pleas, fol., 3 vole., 
1660—1695 

Lewin’s Crown Cases on the Northern Circuit, 2 vols., 1822 — 1838 
Ley’s Reports, King’s Bench, fol., 1 vol., 1608 — 1629 

Liber Assisarum, Year Books, 1 — 51 Edw. Ill 

Lilly’s Reports and Pleadings of Cases in Assize, fol., 1 vol. ... 
Littleton’s Reports, Common Pleas, fol., 1 vol., 1627 — 1631 ... 

Lloyd’s List Law Reports, 1919 — (current) 

Lloyd’s Reports of Prize Cases, 10 vols., 1914 — 1924 

Lofft’s Reports, King’s Bench, fol., 1 vol., 1772 — 1774 
Longfleld and Townsend’s Reports, Exchequer (Ireland), 1 vol., 

1841—1842 

Journals of the House of Lords 

Luder’s Election Cases, 3 vols., 1784 — 1787 

Lumley’s Poor Law Cases, 2 vols., 1884 — 1842 

Lushington’s Reports, Admiralty, 1 vol., 1859 — 1862 

Sir E. Lutwyche r s Entries and Reports, Common Pleas, 2 vols., 

1682—1704 

A. J. Lutwyche’s Registration Cases, 2 vols., 1843 — 1853 
LyndWood, Provincial©, fol., 1 voL ... 


M. 


M. & S 

M. & W. 

M.C.C 

M. O. R. 

M. H. C. R 

M. L. R. (Vol.) K. B. or 

Q. B 

M. L. R. (Vol.) S. C. ... 

M. M. Cas 

M. P. R 

Mac i ••• ... ... 

Mao. & G. ... ... 

Mac. & H. ... ... 

M‘Cle 

M‘Cle. & Yo 

Macfarlane 

Macl. & Rob. 

Macph. (Ct. of Sees.) ... 

Macq 

Macr. 

Mad 

Madd 

Madd. & G 

Madox 

Madox, Exch 

Mag 


Man. 5c G. 


Man. & Ry. K. B. 


Man. & Ry. M. C. 

Man. L. J. 

Man. L. R 

Man; R. temp . Wood ... 


Mar. L.O. 
March ... 


Marr. 

Marsh 

Marsh 

Mayn. ... ... ... 

Mog. *«• 


Menzie’s Reports ofthe Supreme Court of the Cape of Good 

Hope, 1828—1850 

Maule and Selwvn’s Reports, King's Bench, 6 vols., 1813—1817 
Meeson and Wslsby’s Reports, Exchequer, 16 vols., 1836 — 1847 
Mining Commissioner’s Cases 

Montreal Condensed Reports 

Madras High Court Reports 

Montreal Law Reports, King’s Bench or Queen’s Bench 

Montreal Law Reports, Superior Court 

Martin’s Reports of Minins Cases ... 

Maritime Provinces Reports 
Macaasey’s New Zealand Reports 

Macnaghten and Gordon’s Reports, Chancery, 8 vols., 1849 — 

1852 

Macrae and Hertslet’s Insolvency Cases, 1 vol., 1847 — 1852 ... 

M’Cleland'a Reports, Exchequer, 1 vol., 1824 

M‘Clelandand Younge's Reports, Exchequer, 1 vol., 1824 — 1825 
Macfarlane *s Jury Trials, Court of Session (Scotland), 3 parts, 

1838—1839 

Maclean and Robinson’s Scotch Appeals (House of Lords), 1 

vol., 1889 

Macpherson, Court of Session (Scotland), 3rd series, 11 vols., 

1862—1873 

Macqueen’s Scotch Appeals, House of Lords, 4 vols., 1849 — 1865 

Macrory’s Patent Cases, 2 parts, 1847 — 1856 

Madras High Court Reports 

Maddock’ a Reports , Ghaaoery, 6 vols., 1815 — 1822 

Maddock and Geldart’s Reports, Chancery, 1 vol., 1819 — 1822 

(Vol. VI. of Madd.) 

Madox’s Formulare Anglicanum 

Madox’s History and Antiquities of the Exchequer, 2 vols. ... 
Magistrate and Municipal and Parochial Lawyer, London, 

6 vols,, 1848—1852 

Manning and Granger’s Reports, Common Pleas, 7 vols., 
1840—1845 ... ... ... ... ... ... ... 

Manning and Ryland’s Reports, King’s Bench, 5 vols., 1827 — 
1830 ... ... ... ... ... ... ... ...« 

Manning and Ryland’s Magistrates’ Cases, 3 vols., 1827 — 1830 

Manitoba Law Journal 

Manitoba Law Reports 

Manitoba Reports temp* Wood 

Manson’s Bankruptcy and Company Oases, 21 vols., 1893 — 1914 
Maritime Law Reports (Crockford), 3 vols., 1860—1871 
March’s Reports, King s Bench and Common Pleas, 1 vol., 
1639—1642 ... ... ... ... ... ... ... 

Hay & Marriott's Decisions, Admiralty, 1 vol., 1776 — 1779 ... 
Marshall's Reports, Common Pleas, 2 vols., 1813—1816 

Marshall’s Reports ... 

Maynard’s Reports, Exchequer Memoranda of Edw, I. and 
Year Books of Edw. II., Year Books, Past I., 1273^-1326 ... 
Megone’s Companies Acts Cases, 2 vols., 1889 — 1891 sea 


It. 

Aus. 


Eng. 

Eng i 

5 ?* 

Eng* 


Eng. 

Eng. 

Eng. 

Eng; 


Ir. 

Eng. 

Eng. 

Eng. 

Eng. 


Eng. 

Eng. 

Eng. 


S. Af. 
Eng. 
Eng. 
Can. 
Can. 
Ind. 

Can, 

Can. 

Can. 

Can. 

N.Z. 

Eng. 

Eng. 

Eng. 

Eng. 

Scot. 

Scot. 


Scot. 

Scot. 



Eng. 


Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Can. 

Can. 

Can. 

Eng. 

Eng. 


Eng; 



Eng. 

Eng. 
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M0Q4 


••• ••• 


Her 

Mflw. 

Mod. Rep. 

MoL 

Mont 

Mont. & A. 

Mont. & B. 

Mont. & Oh. 

Mont. & M. 

Mont. D. & De G. 


Moo. & P. 

Moo. & S. 

Moo. Ind. App. 
Moo. P. 0. 0. 

Moo. P. C. C. N. S. 
Mood. & M. 

Mood. & R. 

Mood. 0. C. 

Moore, C. P. 

Moore, K. B. 

Mor. Diet. 

Morr. ... * 

Mos. 

Mun. Rep. 

Murd. Epit. 

Murp. & H. 

Murr 

My. & Or. 

My. & K. 


Menzie’s Reports of the Supreme Court of the Cape of Good 

Hope, 1828—1850 

Merivale’e Reports, Chancery, 3 vols., 1815 — 1817 

Milward’e Ecclesiastical Reports (Ireland), 1 vol., 1819 — 1843 

Modem Reports, 12 vols., 1009 — 1755 

Molloy’s Report’s, Chancery (Ireland), 3 vols., 1808 — 1831 ... 

Montagu’s Reports, Bankruptcy, 1 vol., 1829 — 1832 

Montagu and Ayrton's Reports, Bankruptcy, 3 vols., 1832 — 1838 
Montagu and Bligh’s Reports, Bankruptcy, 1 vol., 1832 — 1833 
Montagu and Ohitty’s Reports, Bankruptcy, 1 vol., 1838 — 1840 
Montagu andMacarthur’sReports, Bankruptcy, 1 vol., 1820— 1830 
Montagu, Deacon, and De Gex’s Reports, Bankruptcy, 3 vols., 

1840—1844 

Moore and Payne’s Reports, Common Pleas, 6 vols., 1827 — 1831 
Moore and Scott’s Reports, Common Pleas, 4 vols., 1831 — 1834 
Moore’s Indian Appeal Cases, Privy Council, 14 vols., 1830 — 1872 

Moore’s Privy Council Cases, 15 vols., 1830 — 1803 

Moore’s Privy Council Cases, New Series, 9 vols., 1802 — 1873 
Moody and Malkin’s Reports, Nisi Prius, 1 vol., 1820 — 1830 ... 
Moody and Robinson’s Reports, Nisi Prius, 2 vols., 1830 — 1844 
Moody’s Crown Cases Reserved, 2 vols., 1824 — 1844 ... 

J. B. Moore’s Reports, Common Pleas, 12 vols., 1817 — 1827 ... 
Sir F. Moore’s Reports, King’s Bench, fol., 1 vol., 1485 — 1020 
Morison’s Dictionary of Decisions, Court of Session (Scotland), 

43 vols., 1532—1808 

Morrell’s Reports, Bankruptcy, 10 vols., 1884 — 1893 ... 

Moseley’s Reports, Chancery, fol., 1 vol., 1720 — 1730 

Municipal Reports ... 

Murdoch’s Epitome 

Murphy and llurlstone’s Reports, Exchequer, 1 vol., 1837 
Murray’s Reports, Jury Court (Scotland), 6 vols., 1816 — 1830 
Mylne and Craig’s Reports, Chancery, 5 vols., 1835 — 1841 
Mylne and Keen’s Reports, Chancery, 3 vols., 1832 — 1835 


S. Af. 
Eng. 

Ir. 

Eng. 

lr. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 


Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 


Scot. 

Eng. 

Eng. 

Can. 

Can. 

Eng. 

Scot. 

Eng. 

Eng. 


N. A. C 

N. & S 

N. B. Dig 

N. B. Eq. Rep 

N. B. R 

N. B. R. (All.) 

N. B. R. (Ber.) 

N. B. R. (Carl.) 

N. B. R. (Chip.) 

N. B. R. (Han.) 

N. B. R. (Kerr) 

N. B. R. (P. & B.) 

N. B. R. (P. & T.) 

N. B. R. (Pug.) 

N. B. R. (Tru.) 

N. T. (preceded by date) 

N. L. k 

N. P. D 

N. S. R 

N. S. R. (Coch.) 

N. 8. R. (G. & O.) 

N. S. R. (G. & R.) 

N. S. R. (James) 

N. S. R. (Old.) 

N. S. R. (R. & C.) 

N. S. R. (R. & G.) 

N. 8. R. (Thom.) 

N. S. W. A dm. or Ad. ... 

N. S. W. B 

N. S. W. Bkpty. Cas. ... 

N. S. W. Eq. 

N. S. W. Ind. Arbtn. Cas. 

N. a W. L. R 

N. S. W. Land App. Cts. 
N. 8. W. S. C. R. (Eq.) 
N. S. W. S. C. R. (Jm) ... 
N. 8. W. 8. C. R. N. S. 
N. 8. W. W. N. 

N.W 

N. W. T. B 

N. Z. Jut. 

N. Z. Jur. Mining Law 


Native Appeal Cases ... ... ... 

Niehols and Stop’s Reports (Tasmania) ... 

New Brunswick Digest (Stevens) ... 

New Brunswick Equity Reports ... 

New Brunswick Reports ... 

New Brunswick Reports (Allen) ... 

New Brunswick Reports (Berton) 

New Brunswick Reports (Carleton) 

Now Brunswick Reports (Chipman) 

New Brunswick Reports (Hannay) 

New Brunswick Reports (Kerr) ... 

New Brunswick Reports (Pugsley and Burbidge) 

New Brunswick Reports (Pugsley and Trueman; 

New Brunswick Reports (Pugsley) 

New Brunswick Reports (Trueman) 

Northern Ireland Law Reports, 1925 — (current) ( e.g ., [1925] N. 
Natal Law Reports 

South African Law Reports, Natal Provincial Division 
Nova Scotia Reports 

Nova Scotia Reports (Cochran) 

Nova Scotia Reports (Geldert and Oxley) 

Nova Scotia Reports (Geldert and Russell) 

Nova Scotia Reports (James) 

Nova Scotia Reports (Oldrights) 

Nova Scotia Reports (Russell and Chesley) 

Nova Scotia Reports (Russell and Geldert) 

Nova Scotia Reports '•(Thomson) 

New South Wales Reports, Admiralty 

New South Wales Reports, Bankruptcy 
New South Wales Bankruptcy Cases 

New South Wales Reports, Equity 

New South Wales Industrial Arbitration Cases 
New South Wales Law Reports ... 

New South Wales Land Appeal Courts ... 

New South Wales Supreme Court Reports (Equity) ... 
New South Wales Supreme Court Reports (Law) 

New South Wales Supreme Court Reports, New Series 
New South Wales Weekly Notes ... 

North-Western Provinces High Court Reports 

North-West Territories Reports 

New Zealand Jurist 

New Zealand Jurist Mining Law 
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S. Af. 
Tasmania 
Can. 
Can. 
Can. 
Can. 
Can. 
Can. 
Can. 
Can. 
Can. 
Can. 
Can. 
Can. 
Can. 
Ir. 
S. Af. 
S. At. 
Can. 
Can. 
Can. 
Can. 
Can. 
Can. 
Can. 
Can. 
Can. 
Aus. 
Aus. 
Aus. 
. Aus. 
Aus. 
Aus. 
Aus. 
Aus. 
Aus. 
Aus. 
Aus 
Ind. 
Can. 
N.Z. 
N.Z. 
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N. Z. Jur. N. S. ... New Zealand Jurist, New Series N.Z. 

N. Z. L. J. ... New Zealand Law Journal N.Z. 

N. Z. L. R. ... New Zealand Law Reports, 1888 — (current) N.Z. 

N. Z. L. R. 0. A. New Zealand Law Reports, Court of Appeal, 6 vols., 1888 — 1887 N.Z. 

Nels. Nelson's Reports, Chancery, 1 vol., 1625 — 1693 Eng. 

Nev. A M. K. B. Nevile and Manning’s Reports, King's Bench, 6 vols., 1832 — 1836 Eng. 

Nev. A M. M. 0. Nevile and Manning's Magistrates’^ Cases, 3 vols., 1832 — 1836 Eng. 

Nev. A P. K. B. Nevile and Perry's Reports, King's Bench, 3 vols., 1836 — 1838 Eng. 

Nev. A P. M. 0. Nevile and Perry's Magistrates' Cases, 1 vol., 1836—1837 ... Eng. 

New Mag. Cas. New Magistrates' Cases (Bittleston, Wise and Parnell), 5 vols., 

1844 — 1860 ... ... ... ... ... ... ... Eng. 

New Pract. Cas. ... New Practice Cases (Bittleston and others), 3 vols., 1844 — 1848 Eng; 

New Rep. New Reports, 6 vols., 1862 — 1865 ■ Eng. 

New Seas. Cas. New Sessions Magistrates' Cases ( Cairo w, Hamerton, Allen, 

etc.), 4 vols., 1844 — 1851 Eng. 

Nfld. L. R. ... ... Newfoundland Reports Nfld. 

Nolan Nolan’s Magistrates’ Cases, 1 vol., 1791 — 1793 Eng. 

Notes of Cases Notes of Cases in the Ecclesiastical and Maritime Courts, 7 vols., 

1841 — 1850 Eng. 

Noy Noy's Reports, King's Bench, fol., 1 vol., 1658 — 1649 ... Eng. 


O. B. A F. Ollivier Bell and Fitzgerald's Reports 

O. B. S. P. Old Bailey Session Papers ... 

O. Bridg. Sir Orlando Bridgmans Reports, Common Pleas, 1 vol., 1660 — 

1666 ... ... ... ... ... ... 

O. F. S. ... ... Reports of the High Court of the Orange Free State, 1879 — 1883 

O. L. R. ... ... Ontario Law Reports 

O'M. AH. ... ... O’Malley and H&rdcastle’s Election Cases, 1869 — (current) ... 

O. P. D. South African Law Reports, Orange Free State Provincial Division 

O. R. ... Ontario Reports . ... 

O. R. (preceded by date) Ontario Reports, since 1931 (e.y. [1931] O. R.) ^.. 

O. R Official Reports of the 8outh African Republic, 1894—1899 ... 

O. R. 0. ... Reports of the High Court of the Orange River Colony 

O. S. ... Upper Canada Queen's Bench, Old Series 

O. W. N. Ontario Weekly Notes 

O. W. R. ... ... Ontario Weekly Reporter ... 

Old Nova Scotia Reports (Oldrights) 

Ont. Dig. Digest of Ontario Case Law, 4 vols., 1823—1900 

Owen Owen's Reports, King’s Bench and Common Pleas, fol., 1 vol., 

1657—1614 


N.Z. 

Eng. 

Eng. 
S, Af. 
Can. 
Eng. 
S. Af. 
Can. 
Can. 

5. Af. 

6. Af. 
Can. 
Can. 
Can. 
Can. 
Can. 

Eng. 


P. (preceded by date) ... Law Reports, Probate, Divorce, and Admiralty Division, since 

189O‘(e.0., 11891] P.) Eng. 

P. A B. New Brunswick Reports (Pugsley and Burbidge) Can. 

P. AT New Brunswick Law Reports (Pugsley and Trueman) Can. 

P* Cas Prize Cases Heard and Decided in the Prize Court During the 

Great War, 3 vols., 1914 — 1922 ... Eng. A Col. 

P. D Law Reports, Probate, Divorce, and Admiralty Division, 15 

vols., 1875—1890 Eng. 

P. E. I Prince Edward Island Reports Can. 

P. R Ontario Practice Can. 

P. Wins. Peere Williams' Reports, Chancery and King's Bench, 3 vols., 

1695—1735 Eng. 

Palm Palmer's Reports, King's Bench, fol., 1 vol., 1619 — 1629 ... Eng. 

Park Parker's Reports, Exchequer, fol., 1 vol., 1743 — 1767 ; App. 

1678—1717 Eng. 

Pat. App. Patou’s Scotch Appeals, House of Lords, 6 vols., 1726 — 1822 Scot. 

Pater. App Paterson's Scotch Appeals, House of Lords, 2 vols., 1851 — 1873 Scot. 

Peake Peake's Reports, Nisi Prius, 1 vol., 1790 — 1794 Eng. 

Peake, Add. Cas. ... Peake's Additional Cases, Nisi Prius, 1 vol., 1795—1812 ... Eng. 

Peck Peckwell's Election Cases, 2 vols., 1803 — 1806 Eng. 

Pelham Pelham (S. A.) Reports Aus. 

Per. A Dav Perry and Davison's Reports, Queen's Bench, 4 vols., 1838 — 1841 Eng. 

Per. A Kn. Perry and Knapp's Election Cases, 1 vol., 1833 Eng. 

Peri 0. S. ... ... Perrault's Counseil Superieur Can. 

Per. P. Perrault's Pr4vost4 de Quebec, 1726 — 1756 Can. 

Ph. Phillips' Reports, Chancery, 2 vols., 1841 — 1849 Eng. 

Phil. El. Cas. ... ... Philipps' Election Cases, 1 vol., 1780 Eng. 

Phillim J. Phillimore's Ecclesiastical Reports, 3 vols., 1809 — 1821 ... Eng. 

Phillim. Ecd. Jud. ... Sir R. Phillimore's Ecclesiastical Judgments, 1 vol., 1867 — 1875 Eng; 

Phip Phipson's Digest of Natal Reports, 1858 — 1859 6. Af. 

Pig, A R. Pigott and Rodwell’s Registration Cases, 1 vol., 1843 — 1845 ... Eng. 

Fixe. Pitcairn's Criminal Trials (Scotland), 3 vols., 1488 — 1624 ... Scot. 

Plowd. Plowden's Reports, foL, 2 vols., 1550 — 1580, and Plowden's 

Queries, %*oi. I. ... ... ... ... ... ... ... Eng. 

Poll Pollexfen's Reports, King’s Bench, foL, 1 vol., 1670 — 1682 ... Eng. 

Poph t mi see Popham's Reports, King’s Bench, fol., 1 vol., 1591 — 1627 ... Eng. 

Pow. R. A D Power, Rodwell, and Dew's Election Cases, 2 vols., 1848 — 1856 Eng. 
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Pratt Pratt’s Supplement to Bott’s Poor Laws, 1833 Eng. 

Prec. Ob. Precedents in Chancery, fol., 1 vol., 1089 — 1722 Eng. 

Price Price’s Reports, Exchequer, 13 vols., 1814 — 1824 . Eng. 

Price ... ... ... Price’s Mining Commissioners’ Cases ... ... . Can. 

Pug New Brunswick Reports (Pugsley) ••• ••• ••• ••• Can. 

Py. R Pykes’ Lower Canada Reports ... ... ... ... ... Can. 

Q. B Queen’s Bench Reports (Adolphus and Ellis, New Series), 

18 vols., 1841 — 1852 Eng. 

Q. B. (preceded by date) Law Reports, Queen’s Bench Division, 1891 — 1901 {e.g., [1891] 

1 Q. B.) ... ... ... ... ... ... ... ... Eng. 

Q. B. D. Law Reports, Queen’s Bench Division, 25 vols., 1875 — 1890 ... Eng. 

Q. J. P Queensland Justice of Peace Reports Aus, 

Q. L. J. ... ... ... Queensland Law Journal and Reports, 11 vols., 1879 — 1901 ... Aus. 

Q. L. R. ... ... ... Quebec Law Reports ... Can. 

Q. L. R. (Beor) ... Queensland Law Reports by Beor, 1876 — 1878 Aus. 

Q. P. R Quebec Practice Reports Can. 

Q. R. (Vol.) K. B. or Q. B. Rapports Judiciaires de Quebec, Cour du Banc du Roi, 1892 — 

(current) Can. 

Q. R. (Vol.) S. C. ... Rapports Judiciaires de Quebec, Cour Sup^rieure, 1892 — 

(current) ... ... ... ... ... ... ... ... Can. 

Q. S. C. R. ... ... Queensland Supreme Court Reports, 5 vols., 1800 — 1881 ... Aus. 

Q. S. R. ... ... ... Queensland State Reports, 0 vols., 1902 — 1900... ... ... Aus. 

Q. W. N. ... ... Weekly Notes, Queensland ... Aus. 

R. ... ... ... The Reports, 15 vols., 1893 — 1895 ... ... Eng. 

R. ... ... ... Roscoe’s Reports of the Supreme Court of the Cape of Good 

Hope, 1801 — 1807, 1871—1872, 1877—1878 S. Af. 

R. (Ct. of Sess.)... ... Rettie, Court of Session Cases (Scotland), 4th series, 25 vols., 

1873—1898 Scot. 

R. A. C. ... ... ... Ramsay, Appeal Cases ... ... ... ... ... ... Can. 

R. Sc C. ... ... ... Nova Scotia Reports (Russell & Chesley) ... ... ... Can. 

R. & G. ... ... ... Nova Scotia Reports (Russell and Geldert) ... ... ... Can. 

R. C. ... ... ... La Revue Critique de Legislation et de Jurisprudence de Canada Can. 

R. de J. ... ... ... Revue de Jurisprudence ... ... ... ... ... ... Can. 

R. de L. ... ... ... Revue de Legislation et de Jurisprudence, 3 vols., 1845 — 1848 Can. 

R. E. D. ... ... ... New South Wales, Reserved and Equity Decisions ... ... Aus. 

R. E. D. ... ... ... Ritchie’s Equity Decisions (Russell) ... ... ... ... Con. 

R. J. R. Q. ... ... Quebec Revised Reports ... ... ... Can. 

R. L. N. S. ... ... Revue Legale, New Series, 1895 — (current) ... Can. 

R. L. O. S Revue Legale, Old Series, 21 vols., 1809—1892 Can. 

R. P. C. ... ... ... Reports of Patent Cases, 1884 — (current) ... ... ... Eng. 

R. R. ... ... ... Revised Reports ... ... ... ... ... ... ... Eng. 

Rast. ... ... ... Rastell’s Entries ... ... ... ... ... ... ... Eng. 

Rayn. ... ... ... Rayner’s Tithe Cases, 3 vols., 1575 — 1782 ... ... ... Eng. 

Real Prop. Cas. ... Real Property Cases, 2 vols., 1843 — 1847 ... ... ... Eng. 

Rep. Ch. ... ... Reports m Chancery, fol., 3 vols., 1615 — 1710 ... ... ... Eng. 

Rep. in C. of A. . . . ... Reports in Courts of Appeal ... ... ... ... ... N.Z. 

Res. Sc Eq. Jud. ... New South Wales Reserved and Equity Judgments ... ... Aus. 

Reserv. Cas. ... ... Reserved Cases ... ... ... ... ... ... ... Ir. 

Rick. & M. ... ... Rickards and Michael’s Locus Standi Reports, 1 vol., 1885 — 1889 Eng. 

Rick. & S. Rickards and Saunders’ Locus Standi Reports, 1 vol., 1890 — 

1894 ... ... ... ... ... ... ... ... Eng. 

Ridg. L. & S Ridgeway, Lapp, and Schoales’ Reports (Ireland), 1 vol., 1793 — 

1795 Ir. 

Ridg. Pari. Rep. ... Ridgeway’s Parliamentary Reports (Ireland), 3 vols., 1784 — 

1790 Ir. 

Ridg. temp . H. ... ... Ridgeway’s Reports temp. Hardwicke, 1 vol., King’s Bench, 

1733—1730 ; Chancery, 1744—1740 Eng. 

Bitch. Eq. Rep. ... Ritchie’s Equity Reports ... ... ... ... Can. 

Rob. Eccl. Robertson’s Ecclesiastical Reports, 2 vols., 1844 — 1853 ... Eng. 

Rob. L. & W. ... ... Roberts, Leeming, and Wallis’ New County Court Cases, 1 vol., 

1849—1851 Eng. 

Robert. App. ... ... Robertson’s Scotch Appeals, House of Lords, 1 vol., 1707 — 1727 Scot. 

Robin. App. ... ... Robinson’s Scotch Appeals, House of Lords, 2 vols., 1840 — 1841 Scot. 

Roll. Abr. Rolle’s Abridgment of the Common Law, fol., 2 vols Eng. 

Roll. Rep. Rolle’s Reports, King’s Bench, fol., 2 vols., 1014 — 1025 ... Eng. 

Rom. ... ... ... Romilly’s Notes of Cases, 1 part, 1767 — 1787 ... ... ... Eng. 

Roscoe's B. C. Roscoe, Digest of Building Cases ... Eng. 

Rose Rose’s Reports, Bankruptcy, 2 vols., 1810 — 1810 Eng. 

Ross, L. 0 Ross’s Leading Cases in Commercial Law (England and Scot* 

land), § vols. ... Eng. 

Rowe ... Rowe’s Reports (England and Ireland), 1 vol., 1798 — 1823 ... Eng. 

Rul. Gas. ... ... Campbell’s Ruling Cases, 25 vols. ... ... ... ••• Eng. 

Russ Russell’s Reports, Chancery, 5 vols., 1824 — 1829 Eng. 

Russ. AM. Russell and Mylne’s Reports, Chancery, 2 vols., 1829 — 1833 ... Eng. 
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Buss* Jc By. Bussell and Byan’s Crown Cases Reserved, 1 vol., 1800 — 1823 Bug. 

Bus. E. B Bussell’s Election Reports Can. 

By. & Can. Cas. ... Railway and Canal Cases, 7 vols., 1835 — 1854 Eng. 

By. 3c Can. Tr. Cas. ... Railway and Canal Traffic Cases, 1855 — (current) Eng. 

By. & M. Ryan and Moody’s Reports, Nisi Prim, 1 vol., 1823 — 1826 ... Eng. 

Ryde & K. Bat. App. ... Byde and Konstam’s Reports ol Rating Appeals, 1 vol., 1894 — 

1904 ... Eng. 

Byde, Bat. App. ... Byde’s Bating Appeals, 8 vols., 1871— 1893 Eng. 

6. Searle’s Reports of the Supreme Court of the Cape of Good Hope ‘ S. Af. 

S. A. L. J. South African Law Journal S. Af. 

S. A. L. B South Australian Law Reports Am. 

§ . A. L. R South African Law Repons S. Af. 

. A. R ' Reports of the High Court of the South Afrioan Republic, 1881 

—1892 S. Af. 

8. A. S. R South Australian State Reports, since 1921 (*.?., [1921] 

S. A. 8. R.) Aus. 

8. C Reports of the Supreme Court of the Cape of Good Hope from 

1880 8. Af. 

8. C. (preceded by date) Court of Session Cases (Scotland), since 1906 (e*g., [1906] S. C.) Scot. 

S. 0. (H. L.) (preceded Court of Session Cases (Scotland) (House of Lords), since 1906 

by date) («.?., [1906] S. 0. (H. L.)) Soot. 

8. C. ( J.) (preceded by Court of Justic iary Gases (Scotland), since 1906 (e.g. t [1906] S. 0. 

date) (J.)) Scot. 

8. C. R Canada, Supreme Court Reports Can. 

S. L. T Scots Law Times, 1898 (current) Scot. 

S. Q. R Queensland State Reports Aus. 

8. R Reports of the High Court of Southern Rhodesia S. Af. 

S. R. 0 Stuart’s Lower Canada Reports Can. 

S. R. N. S. W New South Wales, State Reports Aus. 

S. R. Q Queensland Reports, Supreme Court Aus. 

S. V. A. R Stuart’s Vice- Admiralty Reports ; Can. 

S. W. A. ... South-West Africa Law Reports S.-W. Af. 

Saint Saint’s Digest of Registration Cases, 1843 — 1906, 1 vol. ... Eng. 

Salk Salkeld’s Reports, King’s Bench, 8 vols., 1689 — 1712 Eng. 

Sask. L. R. ... ... Saskatchewan Law Reports ... ... ... ... ... C an. 

San. & Sc. Sausee and Scully’s Reports, Rolls Court (Ireland), 1 vol., 1837 

—1840 Ir. 

Saund. Saunders’s Reports, King’s Bench, 2 vols., 1666 — 1672 ... Eng. 

Saund. & A Saunders and Austin’s Locus Standi Reports, 2 vols., 1896 — 1904 Eng. 

Saund. & B. Saunders and Bidder’s Locus Standi Reports, 1905 — (current) Eng. 

Saund. & C Saunders and Cole’s Reports, Bail Court, 2 vols., 1846—1848 ... Eng. 

Saund. & M Saunders and Macrae’s County Courts and Insolvency Cases 

(County Courts Cases and Appeals, Vols. 11. and 111.), 2 vols., 

1862—1858 Eng. 

Sav Savile’s Reports, Common Fleas, foL, 1 vol., 1580 — 1591 ... Eng. 

Say Bayer’s Reports, King's Bench, fol., 1 vol., 1751 — 1756 ... Eng. 

Sc. Jur. Scottish Jurist, 46 veils., 1829 — 1873 Soot. 

Sc. L. R. Scottish Law Reporter, 61 vols., 1865 — 1924 Soot. 

So. R. B. Scots Revised Reports Scot. 

Sob. & Lef Schoales and Lerroy’s Reports, Chancery (Ireland), 2 vols., 

1802—1806 Ir. 

Scott Scott’s Reports, Common Pleas, 8 vols., 1834 — 1840 Eng. 

Scott. N. R. Scott’s New Reports, Common Pleas, 8 vols., 1840 — 1845 ... Eng. 

Sea. & Sm Searle and Smith’s Reports, Probate and Divorce, 1 vol., 1859 — 

1860 Eng. 

Bel. Cas. Oh. Select Cases in Chancery, fol., 1 vol., 1685 — 1698 (Pt. III. of 

Cas. in Ch.) Eng. 

Selwyn's N. P Selwyn’a Abridgement of the Law of Nisi Prim Eng. 

Seas. Cas. K. B. ... Sessions Settlement Cases, King's Bench, 2 vols., 1710 — 1747 Eng. 

Sett. A Rem Cases adjudged in K. B. concerning Settlements & Removals, 

1 vol., 1685—1727 Eng. 

6b. (Cfc. of Seat.) Shaw, Cburfc of Session Cases (Scotland), 1st series, 16 vote* 

1821—1838 Soot. 

6b. $>Macl Shaw and Maclean's Scotch Appeals, House of Lords, 8 vols., 

1835—1838 Soot 

Sh. Dig. P. Shaw’s Digest of Decisions (Scotland), ed. by Bell and 

Lamond, 3 vols., 1726—1868 ... Soot. 

Sh. Just. P. Shaw's Justiciary Decisions (Scotland), 1 voL, 1819—1881 Soot. 

Sh. Sc. App P. Shaw’s Scotch Appeals, House of Lords, 2 vols., 1821 — 1824 Seot* 

Sh. Teind CU P. Shaw’s Teind Court Decisions (Scotland), 1 vol., 1821—1831 Seot. 

Shop. Touch Sheppard's Touchstone of Common Assuranees Eng. 

Show. Shower’s Reports, King’s Bench, 2 vols., 1678—1695 Eng. 

Show. Pari. Css. ... Shower’s Oases in Parliament, fed., 1 vol., 1694—1699 Eng. 

Sid. Siderfin’s Reports, King’s Benoh, Common Pleas and Bxeheqoer, 

toL, 2 vols., 1657—1670 Eng. 
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Sim Simons’ Reports, Chancery, 17 vols., 1826 — 1852 

Sim* A St. Simons and Stuart’s Reports, Chancery, 2 vols., 1822 — 1820... 

Sim. N. S. Simons* Reports, Chancery, New Series, 2 vols., 1850 — 1852 ... 

Skin Skinner’s Reports, King’s Bench, fol., 1 vol., 1681 — 1697 

Sin. Bat Smith and Batty’s Reports, King’s Bench (Ireland), 1 vol., 

1824 — 1825 

Sm & G. Smale and Giffard’s Reports, Chancery, 8 vols., 1852 — 1857 ... 

Smith, K. B J. P. Smith’s Reports, King’s Bench, 8 vols., 1803 — 1806 

Smith, L. C Smith’s Leading Cases, 2 vols 

Smith, Reg. Cas. ... C. L. Smith’s Registration Cases, 1895 — (current) 

Smythe Smythe’s Reports, Common Pleas (Ireland), 1 vol., 1839 — 1840 

Sol. Jo Solicitors’ Journal, 1856 — (current) 

Spence Spence’s Equitable Jurisdiction of the Court of Chancery 

Spinks Spinks’ Prize Court Cases, 2 parte, 1854 — 1856 

St. R. Qd. (preceded by 

date) Queensland State Reports, since 1902 (e.g., [1902] St. R. Qd.) 

Stair Rep. Stair’s Decisions, Court of Session (Scotland), fol., 2 vols., 

1061—1681 

Stark Starkie’s Reports, Nisi Prius, 8 vols., 1814 — 1823 

State Tr. State Trials, 34 vols., 1163 — 1820 

State Tr. N. S. ... State Trials, New Series, 8 vols., 1820 — 1858 

Stewart Stewart’s Nova Scotia Admiralty Reports, 1803 — 1813 

Stockton Stockton’s Vice- Admiralty Report and Digest 

Story Story’s Commentaries on Equity Jurisprudence 

Stra Strange’s Reports, 2 vols., 1716 — 1747 

Stu. M. A P Stuart, Milne, and Peddie’s Reports (Scotland), 2 vols., 1851 — 

1853 

Stuart ... ... ... Sessions Cases (Stuart) ... ... ... ... ... ... 

Stuart, Adm Stuart’s Vice- Admiralty (Lower Canada) Cases, 1836 — 1850 ... 

Stuart, Adm. N. S. ... Stuart’s Vice- Admiralty (Lower Canada) Cases, 2nd series, 1859 

—1874 

Stuart, K. B Stuart’s Reports of Cases in King’s Bench, etc. (Lower Canada), 

1810—1835 

Sty. Style’s Reports, King’s Bench, fol., 1 vol., 1646 — 1655 

Sw. Swabey’s Report, Admiralty, 1 vol., 1855—1869 

Sw. & Tr. Swabey and Tristram’s Reports, Probate and Divorce, 4 vols., 

1858—1865 

Swan ... Swanston’s Reports, Chancery, 3 vols., 1818 — 1821 

Swin Swinton’s Justiciary Reports (Scotland), 2 vols., 1835 — 1841... 

Byrne Syme’s Justiciary Reports (Scotland), 1 vol., 1826 — 1829 

T. & M Temple and Mew’s Criminal Appeal Cases, 1 vol., 1848 — 1851 

T. H Reports of the Witwatersrand High Court (Transvaal Colony), 

1902—1909 

T. Jo. ... Sir T. Jones’s Reports, King’s Bench and Common Pleas, fol., 

1 vol., 1667—1686 

T. L Reports of the Witwatersrand High Court (Transvaal Colony), 

1910 — (current) 

T. L. R. ... ... ... The Times Law Reports, 1884 — (current) 

T. P. ... ... ... Reports of the Supreme Court of the Transvaal, 1910 — (current) 

T. P. D South African Law Reports, Transvaal Provincial Division ... 

T. Raym. ... ... Sir T. Raymond’s Reports, Bang’s Bench, fol., 1 vol., 1600 — 

1683 

T. 8 Reports of the Supreme Court of the Transvaal, 1902 — 1909... 

Taml Tamlyn’s Reports, Rolls Court, 1 vol., 1829 — 1830 

Tas. L. R. Tasmanian Law Reports 

Taunt Taunton’s Reports, Common Pleas, 8 vols., 1807 — 1819 

Tax Cas. Tax Cases, 1875 — (current) 

Tay Taylor’s King’s Bench Reports 

Temp. Wood Manitoba Reports temp. Wood 

Term Rep. Term Reports (Durnford and East), fol., 8 vols., 1785 — 1800... 

Terr. L. R Territories Law Reports 

Thom. Nova Scotia Reports (Thomson) 

Toth Tothill’s Transactions in Chancery, 1 vol., 1559 — 1640 

Town St. Tr. Townsend, Modem State Trials 

Trem. P. C Tremaine Pleas of the Crown, 1 vol., 1667 

Trist. Tristram’s Consistory Judgments, 1 vol., 1872 — 1890 

Tru New Brunswick Reports (Trueman) 

Tudor, L. C. Merc. Law. Tudor’s Leading Cases on Mercantile and Maritime Law 

Tudor, L. C. Real Prop. Tudor’s Leading Cases on Real Property 

Turn. & R Turner add Russell’s Reports, Chancery, 1 vol., 1822 — 1825 ... 

Tyr. Tyrwhitt’s Reports, Exchequer, 5 vols., 1830—1835 

Tyr. & Gr. Tyrwhitt and Granger’s Reports, Exchequer, 1 vol., 1835 — 1830 

U. C. Jur. Upper Canada Jurist 

U. C. L. J. N. S. ... Canada Law Journal, New Series, 1805— (current) 


Eng. 

Eng. 

Eng. 

Eng. 

Ir. 

Eng. 

Eng. 

Eng. 

Eng. 

Ir. 

Eng. 

Eng. 

Eng. 

Aus. 

Scot. 

Eng. 

Eng. 

Eng. 

Can. 

Can. 

Eng. 

Eng. 

Scot. 

Scot. 

Can. 

Can. 

Can. 

Eng. 

Eng. 

Eng. 

Eng. 

Scot. 

Scot. 

Eng. 

S. Af. 

Eng. 

S. Af. 
Eng. 
S. Af. 
S. Af. 

Eng. 
S. Af. 
Eng. 
Aus. 
Eng. 
Eng. 
Can. 
Can. 
Eng. 
Can. 
Can. 
Eng. 
Eng. 
Eng. 
Eng. 
Can. 
Eng. 
Eng. 
Eng. 
Eng. 
Eng. 


Can. 

Can. 
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IT. C. L. J. O. S. ... Canada Law Journal, Old Series, 10 vols., 1855 — 1864 ... Can. 

TJ. C. R Upper Canada Reports, Queen’s Bench Can. 

Udal Fiji Law Reports (Udal) Fiji. 

V. L. R. Victorian Law Reports Aus. 

V. R Victorian Reports Aus. 
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ABBREVIATIONS 

USED IN THIS WORK. 

(For Abbreviations used in citing Reports, see pp. xv — xxxi, ante .) 


A**0. » • 



# 

for Attorney-General. 

Act* * . 



• 

„ Actiengesellschafi. 

Add* • • 



• 

i, Additional. 

Admlty. 



• 

„ Admiralty. 

Affd. • • 




99 Affirmed. 

Affg. . 




„ Affirming. 

Akt. 




„ Aktiengesellschaft ; Aktiebolaget t Aktleselskabet. 

Alta* • • 



• 

„ Alberta. 

Anon. « • 



• 

„ Anonymous. 

Apld. • . 



• 

„ Applied. 

Appct. • 



• 

99 Applicant. 

Appln. • • 



• 

„ Application. 

Appln. . 



• 

„ Application to Register a Trade Mark. 

Applt. . • 



s 

„ Appellant. 

Apprvd. 

Aron. 



• 

• 

,, Approved. 

„ Arbitration. 

Archbp. 



• 

„ Archbishop. 

Art. . • 



• 

„ Article. 

Ass. Tax Case 



• 

„ Assessed Tax Case. 

Asses. • . 



• 

„ Assurance. 

Assocn* 



• 

„ Association. 

B. O. • 



• 

„ Borough Council. 

B* O* • • 



• 

99 British Columbia. 

Bkpcy. . • 



• 

„ Bankruptcy. 

Bkpt. • • 



• 

99 Bankrupt. 

Bldg. Soo. 



• 

„ Building Society. 

Bp. 



# 

99 Bishop. 

0. A. * • 



• 

„ Court of Appeal. 

C. & S. L. By. Co. 



• 

9 , City & South London Railway Co. 

C. C. A. 



• 

99 Court of Criminal Appeal. 

C. C. R. 



• 

99 County Court Rules. 

C. 0. R. 




„ Court of Crown Cases Reserved* 

C. L. P. Act. . 




„ Common Law Procedure Act. 

C. L. Ry. Oo. 




99 Central I>ondon Railway Co. 

0. O. R* 



• 

„ Crown Office Rules. 

O. 8. U. O. . 



• 

99 Consolidated Statutes of Upper Canada. 

Co* M. . 



• 

,, Capias ad satisfaciendum* 

Gale* Ry. Co. 



• 

99 Galedonian Railway Oo. 

Ch. 



• 

„ Chancery 

Ch. Div. 



• 

w Chancery Division. 

Oo. 



• 

99 Company. 

Co-op. Assocn. 



• 

„ Co-operative Supply Association. 

Comrs. . 



• 

V9 Commissioners. 

Coned. . 



• 

„ Considered. 

Oorpn. . 



• 

Corporation. 

Ct- • • 



• 

„ Court. 

Ct. of Oh. • 



• 

99 Court ot Chancery. 

Ct. of So. • 




„ Court of Equity. 

Ct. of R. 



m 

„ Court of Review. 

D. O. « 



• 

„ Divisional Court. 

DbtcL . 



• 

ft Doubted. 
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Abbkbviations. 


Dcffc* • 

DIstd. . 

DiV. Ot. 


for Defendant. 

„ Distinguished. 

„ Divisional Court. 


Eccl. Comrs. 
Eccl. Ct. 

Ex. Ctu 
Eos p. m 
Exch. . 
Exor. 
Exorship. 
Expld. • 
Extd. . 
Extrix. . 


„ Ecclesiastical Commissioners. 
„ Ecclesiastical Court. 

„ Exchequer Chamber. 

„ Ex parte. 

„ Exchequer. 

„ Executor. 

Executorship. 

Explained. 

Extended. 

Executrix. 


Fi. fa. 
Folld. 


„ Fieri facia*. 
„ Followed. 


By 


G. A S. W. By. Co. 
G. C. By. Co. 

G. E. By. Co. 

G. N. of Scotland 
G. N. Picc. A Brompl 
G. N. By. Co. 

G. S. A W. By. Co. 
G. W. By. Co. 

Govt. 

Grdns. . 


. Co 
ton By. Co 

of Ireland 


„ Glasgow A South Western Bailway Co. 

„ Great Central Bail way Co. 

„ Great Eastern Bailway Co. 

„ Great North of Scotland Bail way Co. 

„ Great Northern, Piccadilly A Brompton Bail way Co. 
„ Great Northern Bailway Co. 

„ Great Southern A Western Bailway Co. of Ireland. 
,, Great Western Bail way Co. 

,, Government. 

„ Guardians or Guardians of the Poor. 


H. C. of A. 
II. L. . 


„ High Court of Australia. 
„ House of Lords. 


I. B. Comrs. . • • . „ Inland Bevenue Commissioners, 

lnsce. ...... Insurance. 


JJ. 

Jud. Act 


9 » 

♦t 


Justices. 
Judicature Act. 


K. B. Div. 


„ King’s Bench Division. 


L. A B. By. Co. 

L. A N. E. By. Co. 

L. A N. W. By. Co. 
L. A S. W. By. Co. 

L. A Y. By. Co. 

L. B. 

L. B. A S. C. By. Co. 
L. C. 

L. C. & D. By. Co. 

L. C. C. 

L. Elec. By. Co. 

L. G. Board . 

L.J . • • • 

L.JJ. . 

L. M. A S. By. Co. 

L. T. A S. By. Co. . 


„ London A Brighton Kailway Co. 

„ London & North Eastern Railway Co. 

,, London & North Western Bailway Co. 

„ London & South Western Railway Co. 

„ Lancashire & Yorkshire Railway Co. 

„ Local Board. 

„ London, Brighton & South Coast Railway Co. 
„ Lord Chancellor. 

„ London, Chatham A Dover Railway Co. 

„ London County Council. 

„ London Electric Railway Co. 

„ Local Government Board. 

„ Lord J ustice. 

„ Lords J ustices. 

„ London, Midland A Scottish Railway Co. 

„ London, Tilbury A Southend Railway Cow 


M. S. Act 
M. S. A L. By. Co. 
Alags. • • « 

Man. . . 

Mentd. . . . 

Met. Dist. Ry. Co. . 
Met. By. Co. . 

Mid. G. W. Ry. Co. 
Mid. By. Co. • 
Mtge. • • 

Mtgee. . • 

Mtgor. • . 


Merchant Shipping Act. 

Manchester, Sheffield A Lincolnshire Railway Cat 
Magistrates. 

Manitoba. 

Mentioned. 

Metropolitan District Railway Co. * 

Metropolitan Railway Co. 

Midland Great Western Railway Co. 

Midland Railway Co. 

Mortgage. 

Mortgagee. 

Mortgagor. 


N. B. . 

N. B. By. Co. 
N. E. By. Co. 
N. F. . 

N. P. . 


., New Brunswick. 

,, North British Railway Co. 
,, North Eastern Railway Cot 
„ Not Followed. 

„ Nisi Prius. 



Abbreviations, 


N. S. 

• 


for Nova Scotia. 

N. W. P. 

• 

• 

99 

North -West Provinces. 

N. W. T. 


• 

99 

North-West Territories. 

Ont. 

• 

• 

99 

Ontario. 

Ord. . • » 

• 

• 

99 

Order. 

Overd. . 

• 

• 

99 

Overruled. 

P* o» * * » 

• 

• 

99 

Privy Council. 

P. E. I. . 



99 

Prince Edward Island. 

Pefcn. 

• 

• 

!9 

Petition or Election Petition. 

Pltf. . 

• 

• 

99 

Plaintiff. 

Q. B. Div. • 

• 

* 

99 

Queen’s Bench Division. 

Qu. 


• 

99 

Qucere. 

Que. 


• 

99 

Quebec. 

Ri 0* • • • 

• 

0 

99 

Rural Council. 

R« D. 0* • • 

• 

• 

99 

Rural District Council. 

R. S. A. 

• 


99 

Rural Sanitary Authority. 

R. S. C. • • 

• 


•9 

Revised Statutes of Canada. 

R. S. 0. 

• 


99 

Rules of the Supreme Court, 1883. 

Refd. 

m 


9» 

Referred. 

Regn. of Trade Mk. 

* 

• 

99 

Registration of Trade Mark. 

Regr. of Trade Mks. 

• 

• 

99 

Registrar of Trade Marks. 

Reap. . « • 

• 

• 

99 

Respondent. 

Restg. . 

# 

9 

99 

Restoring. 

Revsd. . • . 

• 

0 

99 

Reversed. 

Revsg. • 

• 


99 

Reversing. 

Ry. Co. 

• 


99 

Rail. Co. or Railway Co. 

8. C. . 

• 

. 

99 

Same Case. 

8. C. (name of colony following) 

99 

Supreme Court of a Colony. 

8. E. . 



99 

Settled Estates. 

8. E. & 0. Ry. Co. . 



99 

South Eastern & Chatham Railwa 

8. E. Ry. Co. 



99 

South Eastern Railway Co. 

8. P. 



99 

Same Point. 

8.8. 



99 

Steamship. 

Sask. . . • 



99 

Saskatchewan. 

Sched. • • • 



99 

Schedule. 

Sci. fa. . • 



99 

Scire facias . 

Sect. ... 



99 

Section. 

Set. I and Act • 



99 

Settled Land Act. 

Settlmt. 



99 

Settlement. 

Soc. 



99 

Society. 

Soc. Anon. • • 



*9 

8oci4t4 Anonyme, etc. 

Solr. . • • 



99 

Solicitor. 

Trade Mk. • . 



99 

Trade Mark. 

Tram. Co. 



99 

Tramways Company. 

U. C. . 



99 

Urban Council. 

U. D. C. 


• 

ft 

Urban District Council. 

U. 8. A. 


• 

99 

United States of America. 

Union Assrat. Com. 


0 

99 

Union Assessment Committee, 

Urban S. A. . . 


0 

99 

Urban Sanitary Authority. 

V.-O. . 


• 

19 

Vice-Chancellor. 

Workmen’s Comp. Act 


0 

99 

Workmen’s (Compensation Act. 

y. t. . . 


0 

99 

Yukon Territory. 




MEANING OF TERMS 

USED IN CLASSIFYING ANNOTATING OASES. 


The different expressions used to describe the effect of the annotating cases have the 
following meanings, and the classification of the annotating cases has been done strictly 
in accordance with these meanings. The annotating cases, except such as are classified 
as “ Mentioned/' are grouped according to the points in the case which they annotate : 
within these groups they are listed chronologically, except such as are classified as 
“ Referred to," which come at the end of the group and are arranged inter ae in chrono- 
logical order. Cases which annotate the annotated case generally aro grouped together 
after cases which annotate specific points, similarly arranged, and are followed by cases 
classified as 44 Mentioned " arranged chronologically inter ee. The terms used in classi- 
fying the annotating cases are as follows : — 

44 Applied ” (Apld.). — This expression is used to denote the fact that the principle of law 
enunciated in the annotated case has been applied to a new set of facts and circum- 
stances in the annotating case. 

“ Approved ” (Apprvd.). — This expression is used to denote the fact that the annotated 
case has been considered to be good law in the annotating case where the latter is 
in a higher court than the former. 

“ Considered " (Consd.). — This expression is used where the remarks in the annotating 
case are devoid of adverse criticism and merely denote the giving of more or less 
careful consideration to the annotated case. 

44 Distinguished " (Distd.). — This expression is used where the earlier case is not neces- 
sarily doubted, but where some essential difference (either on the facts or in law) 
between it and the annotated case is pointed out. 

“ Doubted " (Dbtd.). — This expression is used where the court in the annotating case 
without definitely going to the length of saying that the annotated case is wrong, 
adduces reasons which seem to show that it is not accurate. 

14 Explained " (Expld.). — This expression is used where the earlier case is not necessarily 
doubted, but the decision arrived at is justified or accounted for by calling attention 
to some point of fact or of law which is usually, but not necessarily, one not obvious 
on the face of the report. 

44 Extended " (Extd.). — Compare 44 Applied," supra. 

14 Followed " (Folld.). — This expression is used to denote that the same principles of law 
are applied in the two cases. It does not necessarily imply that the facts are sub- 
stantially identical in the two cases. 

44 Not Followed ” (N.F.). — Compare 44 Followed,” supra, to which it is the adverse. 

** Overruled " (Overd.). — This expression is used where the annotating case is on sub- 
stantially identical facts with the annotated case and in a higher court and the rule 
in the latter case is held to be wrong. 

44 Referred " (Refd.). — This expression is used only where the annotating case deals with 
the point of the Digest paragraph and is without comment of any definite character 
on the case annotated, and where there is no delicate shade of approval or disapproval 
which would justify the use of any of the foregoing words. 

u Mentioned " (Mentd.). — This expression is used only where none of the foregoing terms 
apply. In other words, it is used only where the case annotated is cited on a point 
having nothing to do with the point in the Digest paragraph. 




TABLE OF CASES, 


INCLUDING CASES FROM THE COURTS OF SCOTLAND, IRELAND, THE EMPIRE 
OF INDIA, AND DOMINIONS BEYOND THE SEAS. 


The Figures in Black Type relate to Volumes. 

The Figures in Ordinary Type relate as regards English cases to the number of the case , and as 
regards other cases to the page in the Supplement on % chick the case appears . 
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1. Before this case add : — 

See, now , Supreme Court of Judicature (Con- 
solidation) Act, 1925 (c. 49), s. 226. 

10. Add. Annotation : — Consd. De La Rue v. 
Hemu, Peron & Stockwell, Ltd., [1930] 2 
K. B. 164. 

After this case add : — 

.]—See Husband & Wife, No. 2291a, post . 

11* Add. Cit atio n : — on appeal, sub nom . Royal 
Agricultural Hall Co. v. Islington Assess- 
ment Committee, [19181 A. C. 525, H. L. 
Add. Annotation : — Consd. Bottomley v. 
West Derby Assessment Committee, etc* 
(1931), 47 T. L. R. 408. 

18* Add. Annotation : — -Reid. Dennerley v. Prest- 
wick U. D. 0., [1930] 1 K. B. 334. 

18a. Appeal from Divisional Court — On case stated 
by quarter sessions— Derating appeal.}— By 

Supreme Court of Judicature (Consolidation) 
Act, 1925 (c. 49), s. 225, an action is defined 
as a civil proceeding begun by writ, “ or in 
such other manner as may be prescribed by 
rules of Court.” By R. S. C., Ord. 58, r. 15, 
an appeal from any order, whether final or 
interlocutory, in any matter not being an 
action, shall be brought within 14 days after 
perfecting : — Held ; as an appeal from the 
decision of a Div. Ct., on a case stated by 
quarter sessions on an appeal from an assess- 
ment committee on a question of derating, 
is an appeal in a matter which is not an 
“ action ” as above defined, the time lor 
bringing the appeal is limited to 14 days. — 
Bottomley v. West Derby Assessment 
Committee, Mersey Docks A Harbour 
Board v. West Derby Assessment Com- 
mittee, Bottomley v. Mersey Docks A 
Harbour Board, Bottomley v. Liverpool 
Grain Storage A Transit Co., Ltd., 
[1932] 1 K. B. 40: 101 L. J. K. B. 8 ; 
146 L. T. 592 ; 95 J. P. 180 ; 47 T. L. R. 408 ; 
29 L. G. R. 676 ; (1020-31), 2 B. R. A. 840, 

C. A. ; on appeal from S. C. sub nom. West 
Derby Revenue Officer v. Liverpool 
Grain Storage A Transit Co., Ltd., 
Mersey Docks A Harbour Board v. West 
Derby Revenue Officer, West Derby 
Revenue Officer v. Mersey Docks & 
Harbour Board (1931), 47 T. L. R. 237, 

D. C. / 

Annotation: — Folld. Wilkinson (Taunton Revenue Officer) 
v. Sibley Sc Donovan (1031), 101 L. J. K. B. 26. 

18b. .] — The appeal began with a 

preliminary objection by counsel for rasps, 
that the appeal was out of time, because 
fourteen days’ notice had not been given. 
In the Mersey Docks cases (No. 18a, ante) 
that we have just concluded, we unfortunately 
spent two or three hours in considering 
whether the time was fourteen days or six 
weeks. The reasons for our decision will 


appear when at some later time we give the 
considered judgment in the Mersey Docks 
case, but I have the authority of my brothers 
for stating that at present, for reasons which 
will appear in the Mersey Docks judgment, 
the majority of the ct. is of opinion that the 
time, is fourteen days (Scrutton, L.T. 4 ). — 
Wilkinson (Taunton Revenue Officer) v. 
Sibley A Donovan, [1932] 1 K. B. 194 ; 
101 L. J. K. B. 20 ; 140 L. T. 1 ; 95 J. P. 
208 ; 29 L. G. R. 633 { 2 B. R. A. 926, C. A. 

27. Add. Annotation .'—Consd. R. v. L. 0. C., 
Ex p. Swan & Edgar (1927), Ltd. (1929), 
141 L. T. 690. 

29. Add. Annotation : — Apprvd. Graigola Merthyr 
Co. v. Swansea Oorpn., [1929] A. 0. 344. 

30. Add. A nnotations : — Apprvd. Graigola Merthyr 
Co. v. Swansea Oorpn., [1929] A. C. 344. 
Refd. Earn worth v. Manchester Oorpn., [19291 
1 K. B. 533. 

31. Add. Annotations : — Consd. Ware A De Fre- 
ville v. Motor Trade Assocn., [1921] 8 K. B. 
40. Apprvd. Graigola Merthyr Co. v. Swansea 
Oorpn., [1029] A. 0.344. 

35a. Criminal prosecution — Administration of 
Justice Act, 1920 (c. 81), s. 15.] — By above 
sect., “where, for the purpose of disposing of 
any action or other matter which is being 
tried by a judge with a jury in any ct. in 
England or Wales, it is necessary to ascertain 
the law of any other country which is applic- 
able to the facts of tho case, any question as 
to the effect of the evidence given with 
respect to that law shall, instead of being 
submitted to the jury, bo decided by the 
judge alone ” -Held : the words “any 
action or other matter ” include a criminal 
prosecution. — R. v. Hammer, [1923] 2 K. B. 
780 ; 92 L. J. K. B. 1045 ; 129 L. T. 479 ; 
87 J. P. 194 ; 39 T. L. R. 070 ; 08 Sol. Jo. 
120 ; 17 Or. App. Rep. 142 ; 27 Cox, C. C. 
458, C. C. A. 

36. Add. Annotation: — As to (1) Apld. Re 
Debtor, L1020] 2 Oh. 140. Refd. Morse v. 
Muir, [1039J 2 K. B. 100. 

42. Add. Annotation : — Dbtd. Re Thomson’s 
Mortgage Trusts, Thomson v. Bruty, [1920] 
1 Ch. 508. 

48a. Summons — Real Property Limitation Act, 
1833 (c. 27).] — A summons by a second 
mtgee. against the first mtgee. A other persons 
interested in the surplus proceeds of sale to 
have it determined whether he is entitled to 
repayment of the principal moneys owing on 
the second mtge. & all arrears of interest A 
costs, A to obtain payment accordingly, is in 
substance an action by a beneficiary for exe- 
cution of the trusts of the surplus proceeds A 
is not an “ action or suit ” for the recovery of 
“ interest in respect of money charged upon 
or payable out of land ’’ within sect. 42 
of the above Act.— Re Thomson’s 


PART L SECT. 1. SUB-SECT. 1.— A. 
18 1* Orioinatino svmmon+-*When 
•otto*.}— An originating an “ 


out pursuant to R. S. 0.. Ord. 65. r. 4, 
Is an action; 8c the time for appealing 
from an order of the ot. on snob a 


summons is not limited to twenty -one 
days. — Bxiwrsn v. A.-G., (19101 1 
I. R. 430.— IR. 


J.S. 



Cases 48a— 104. 


English and Empire Digest Supplement, 


Trusts, Thomson v . Bruty, [1920] 1 Ch. 
508 ; 89 L. J. Ob. 213 ; 123 L. T. 138 ; 64 
Sol. Jo. 375. 

61. Add. Annotation : — Reid. Re Warren, Wheeler 
v. Mills, [1938] 2 All E. R. 331. 

64. Add . Annotation: — Reid. Thomson’s Mort- 
gage Trusts, Thomson v . Bruty, [1920] 1 Oh. 
508. 

64a. Summons-r-Real Property Limitation Act, 
1833 (c. 27).] — Re Thomson’s Mortgage 
Trusts, Thomson v. Bruty, No. 48a, ante . 

71. Add. Annotation : — Consd. Re Keystone 

Knitting Mills Trade Mk., [1929] 1 Ch. 92. 

74. Add. Annotation : — Consd. Re Keystone 

Knitting Mills Trade Mk., [1929] 1 Oh. 92. 

82. Add. Annotations : — Consd. Re Jauncey, 

Bird v. Arnold, [1926] Ch. 471. Reid. 
Dennerley v. Prestwich U. D. C. [1930] 1 
K. B. 334 ; Weld v. Petre, [1929] 1 On. 33. 

87. Annotations : — Consd. Robinson v. R., [1921] 
3 K. B. 183. Reid. Chester v. Bateson, [1920] 1 
K. B. 829 ; R. v. Hammer, [1923] 2 K. B. 786. . 

89. Annotation: — Reid. First National Reinsur-* 
ance v. Greenfield, [1921] 2 K. B. 260. 

90. For ** under the above sect.” read 41 under 
Married Women’s Property Act, 1893 (c. 63), 
s. 2 ” 

' Add. Annotation : — Apld. Re Emery, Emery v. 
Emery, [1923] P. 184. 

-.] — The Food Controller requisi- 
tioned certain cattle feeding stuffs under 
Defence of the Realm Regulations, but 
whether under reg. 2 B. or reg. 2 F. was 
doubtful. By reg. 2 B. the price to be paid 
for goods taken thereunder was to be deter- 
mined by the tribunal by which claims for 
compensation under Defence of the Realm 
Regulations were determined, but was not 


to exceed a certain maximum price fixed by 
an Ord. in Council. By reg. 2 F. compensa- 
tion for goods taken thereunder was to be 
paid as determined by an arbitrator, taking 
into account the cost of production of the 
goods & a reasonable profit. The maximum 
price fixed by the Ord. in Council has been 

g aid. The Defence of the Realm Losses 
ommission having refused to entertain a 
claim for compensation, the owners of the 
goods presented a petition of right, claiming 
that the Food Controller had acted under 
reg. 2 P.,& that they were entitled to com- 
pensation fixed by arbn. thereunder. At the 
trial the judge held that the Controller had 
acted under reg. 2 B., & dismissed the petition. 
On July 22, 1920, suppliants gave notice of 
appeal. On Aug. 16, 1920, Indemnity Act, 
1920 (c. 48), was passed: — Held: (1) the 
appeal was not a 44 proceeding instituted ” 
within sect. 1 of the Act; (2) those words 
do not include a final judgment given before 
the passing of the Act, & therefore the appeal 
well lay. — Robinson (J.) & Co. v. R., [1921] 
3 K. B. 183 ; 90 L. J. K. B. 1177 ; 125 L. T. 
675 ; 37 T. L. R. 698, 0. A. 

Annotation : — As to (1) Reid. Bowling v. Camp (1922), 128 
Li. T . 312, 

90b. .] — A person who has lodged a 

caveat against probate of a will is not, though 
his action compels the exors. to take proceed- 
ings, so much the actor in the proceedings 
as to be liable to give security for costs. — 
Re Emery, Emery?;. Emery, [1923] P. 184 ; 
92 L. J. P. 138 ; 39 T. L. R. 713 ; sub nom. 
In the Goods of Emery, Emery v. Emery, 130 
L. T. 127. 

104. Add. Annotation Reid. Goldrei, Foucard 
v. Sinclair & Russian Chamber of Commerce 
in London, [1918] 1 K. B. 180. 


PART I. SECT. 1, SUB-SECT. 5. 

•a. Action — Claim for damages & in- 
junction — Transfer of Land Act, 1893 
(No. 14), s. 117.1 — The term “ action at 
law '* in the above sect, embrances an 
action of the nature of a suit in equity, 
e.g. a elaim for an injunction So dam- 
ages In respect of trespass to So inter- 
ference with a right of way. — Strelitz 
Brothers v. Britnall (1912), 15 
W. A. L. It. 12. — AUS. 

sb. Divorce petition — Insolvency 

Act , 1915 (No. 2671), a. 174.)— The 
word 44 action 44 in the above sect, does 
not include a proceeding by petition 
in divorce. — Re Harvey, [1920] 
V. L. R. 142.— AUS. 

bo. Petition of right. ] — A petition 

of right is not an 44 action.” The deflni • 
tlons of 44 actions 44 in Judioature Act 
So rules are merely a conventional 
method of interpreting the statute So 
rules, adopted for the sake of brevity 
So simplicity. So not for tho purpose of 
changing the true nature of things. — 
Millar v. R., [1921] 49 O. L. R. 93 ; 
19 O. W. N. 458 ; 58 D. L. R. 585.— 
CAN. 

sp. ; In insurance policy — Suit in 

India.] — The word 44 action " contained 
in a policy of insurance issued by an 
English co. corresponds in meaning 
to the word 44 suit in India. — Maya 
Das Bhaqat v. Commercial Union 
Assurance Oo., Ltd., I. L. R„ [1937] 
1 Cal. 541.— IND. 

ad. Proceeding in action — Application 
for relief against distraint — War Relief 
Act.} — The above Act empowers a 
judge of the Supreme Ct. to dispense 
with the restrictions therein contained. 
Applt. distrained against resp, under 
a mtge. notwithstanding that resp. 
was within the protection of the Act. 


Reap, applied to a county ct. judge as 
44 local judge ” of the Supreme Ct. for 
relief, who made an order against reap, 
dispensing with the restrictions of the 
Act : — Held : the local judge had no 
Jurisdiction, as the proceeding was not 
a proceeding in an 44 action," as re- 
quired under the wording of the Ord. 
in Council, June 16, 1906. Iiesp/s 
proper remedy against applt. was by 
injunction to restrain applt. from in- 
vading his rights under the Act. — 
Hanna v.Costkrton, [1919] 1W.W.11. 
930 ; 44 D. L. R. 478.— CAN. 

s«. Proceeding — Canadian National 
Railways Act. e. 1 5.] — A writ of garnish- 
ment attaching moneys owed by the 
Canadian National Railway Corpn. to 
a judgment debtor in its employment 
ts a proceeding " within Canadian 
National Railways Act, s. 15, So may 
therefore issue 44 without a flat ” from 
tho Crown. — Canadian National Ry. 
Co. v. Croteau So Cliche, [1925] 
S. C. R. 384.— CAN. 

si. Suit or proceeding — Meaning de- 
pendent on context of statute .) — The 
words 44 suits 44 & 44 proceedings >4 have 
different meanings in different statutes, 
& it is not possible to lay down a general 
rule whli'h would be applicable to all 
oases. In each particular case the 
question has to be examined in reference 
to the context. So that meaning is to be 
preferred whioh will best flt in with it. 
— Kirpa Singh e. Ajaipal Singh 
(1928), I. L. R. 10 Lab. 165.— IND. 

Bg. Suit or action — Application by 
curator bonis. 1 — An application by the 
curator bonis of a person who has been 
declared incapable of managing his 
affairs for the appointment of a curator 
ad litem So for leave to Institute pro- 
ceedings to set aside the marriage of 


such a person is a civil suit or action 
within South Africa Act, s. 103. — 
Mitchell v. Mitchell, [1930] App. D. 
217.— S.AF. 

sh. .] — The essential feature of 

a 44 suit or action ” under sect. 50 of 
the Charter of Justice or under sect. 39 
of Transvaal Proclamation 14 of 1902, 
or of a 44 suit 44 under sect. 24 of Cape 
Act 35 of 1896, is that it is a proceeding 
in which one party sues for or claims 
something from another. So no proceed- 
ing which lacks this feature, such as 
requestratlon proceedings or an applica- 
tion for the winding up of a co., can 
be properly described as a 4 ‘ suit or 
action or as a 44 suit ** under any of 
these sects.— Collett v. Priest, [1931 
A. D. 290.— S. AF. 

sk. Case .J — The word 44 case 44 in 
Civil Procedure Code, s. 115, does not 
necessarily mean a suit, but can mean a 
proceeding. — Bhola Nath v. Raghu- 
nath Das Mjthan Lal (1929), I. L. R. 
51 All. 1010.— IND. 

PART I. SECT. 2, SUB-SECT. 1. 

104 ii. .] — The expression 44 a 

oause of action ** in Supreme Ct. Act, 
1915 (No. 2733), s. 141, means the 
particular act or omission occasioning 
the injury complained of. Sc so giving 
rise to pltf.*s claim, not every fact 
material to be proved in order to en- 
title pltf. to suooeed. — Chidzey v. 
Breckler, [1920] Y. L. R. 558. — 
AUS. 

104 ill. .1 — The 44 cause of 

action ** In District Cts. Act. R. S. £*., 
1920 (o. 40), s. 29, means the whole 
cause of action, including every 
material fact which pltf. must allege 
So prove to give him a right to judg- 
ment, So therefore If the whole cause of 
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100. Add. Annolaiiona : — Reid. Goldrei, Fou card 
v. Sinclair & Russian Chamber of Commerce 
in London, [1018] 1 K. B. 180 ; Cheshire 
County Council v . Hopley (1023), 130 L. T. 
123; The Koursk, [1024] P. 140; Venn v . 
Tedesco, [1026] 2 K. B. 227. 

107. Add. Annotations: — Apld. Cheshire County 
Council v. Hopley (1023), 130 L. T. 123. 
Refd. Goldrei, Foucard v. Sinclair & Russian 
Chamber of Commerce in London, [1018] 1 
K. B. 180 ; The Koursk, [1024] P. 140 ; Venn 
v. Tedesco, [1020] 2 K. B. 227. 

114. Add. Annotation : — Refd. Huyton & Roby Gas 
Co. v. Liverpool Corpn., [1926] 1 K. B. 146. 

116a. Claim for damages — Right to prior 

general declaration.] —Where the substantial 
object of an action is damages & not the ascer- 
tainment of a common right for future 
guidance, pltfs. ought not to be allowed to 
split up a cause of action & first obtain a 
declaration, & then in a second action work 
out its result. — Jones v . Cory Brothers & 
Co., Ltd., Thomas v. Great Mountain 
Collieries Co., Ltd. (1921), as reported in 
152 L. T. Jo. 70, C. A. 

117. For “ new subsidence ” read “ recurring tort.*’ 

118. Add. Annotations : — As to ( 1) Refd. Boynton 
v. Ancholme Drainage & Navigation Comrs., 
[1921] 2 K. B. 213 ; Kennard v. Cory, [1922] 
1 Ch. 265 ; Huyton & Roby Gas Co. v. Liver- 
pool Corpn. ( 1925), 42 T. L. R. 1 1 6. Generally , 
Refd. Conquer v. Boot, [1928] 2 K. B. 336. 


122. Add. Annotations : — Apld. Wilson v. United 
Counties Bank, [1020] A. C. 102. Consd. Ord 
v. Ord, [1923] 2 K. B. 432. Apld. The 
Koursk, [1924] P. 140. Consd. Conquer v. 
Boot, [1028] 2 K. B. 336. Held. Goldrei, 
Foucard v. Sinclair & Russian Chamber of 
Commerce in London, [1018] 1 K. B. 180; 
Debenham v . Perkins (1925), 133 L. T. 252 ; 
British & French Trust Corpn., Ltd. v. 
New Brunswick Ry. Co., [1936] 1 All E. R. 
13 ; Rowntree & Sons, Ltd. v. Frederick 
Allen & Sons (Poplar), Ltd. (1935), 41 Com. 
Cas. 90 ; Derrick v. Williams, [1939] 2 All 
E. R. 559 ; Smith (E. E. & Brian) (1928), 
Ltd. v. Wheatsheaf Mills, Ltd., L1930] 2 
K. B. 302 ; Townsend v . Bishop, [1939] 1 
All E. R. 805. 

125. Add. Annotation : — Generally , Refd. Conquer 
v. Boot, [1928] 2 K. B. 336. 

129. Add. Annotations : — As to (1) Refd. Ord v. 
Ord, [1023] 2 K. B. 432. As to (2) Refd. 
Mackenzie Kennedy t>. Air Council, [1927] 2 
K. B. 517. 

130. Add. Annotations : — Refd. Ord v. Ord (1923), 
92 L. J. K. B. 859 ; British & French Trust 
Corpn., Ltd. v. New Brunswick Ry. Co., 
[1936] 1 All E. R. 13. 

144. Add. Annotation : — Consd. Fishwick v. Gyani, 
[1925] 1 K. B. 617. 

145. Add. Annotation : — Refd. Goldrei, Foucard v. 
Sinclair & Russian Chamber of Commerce in 

. London, [1918] 1 K. B. 180. 


a dlatriot ot. action did not arise in 
one Judicial district the action should 
be brought in that district whore deft, 
or one of several defts. resides or 
carries on business. Notwithstanding 
sect. 2, sub-sect. 2 (2), of the Act pro- 
viding that In the Act unless there is 
something in the subject or context 
repugnant thereto the expressions 
“ cause action *' shall respectively 
have the same meaning as the same 
expressions have in King’s Bench Act, 
the words 44 the cause of action M in 
sect. 20 should not be construed in the 
same way as in King's Bench Act, 
s. 35, because in sect. 29 44 there is 
something in the subject or context 
repugnant thereto," namoly, the fact 
that seet. 29 confers jurisdiction on an 
inferior ot. & therefore must be strictly 
ooustrued. jurisdiction not being 
assumed beyond wnat Is clear! v con- 
ferred, whereas a different principle 
applies in sect. 35 which does not 
affect to deal with jursidlctlon but 
simply deals with practice & pro- 
cedure in a superior ot. — Howell v. 
Warner, [1921] 3 W. W. R. 587.— 
CAN. 

100 ill. 8. P. Shtitz v. Canadian 
National Ry. Co., [1927] 1 D. L. R. 
951; [1927] 1 W. W. It. 193; 21 
8ask. L. R. 345. — CAN. 


100 iv. .] — The only definition 

of 44 cause of action " that will work, 
if it has to be applied to cases of all 
kinds, is the entire sot of facts that 
Kives rise to an Enforceable claim* — 
Engineering Supplies, Ltd. v . 
Dhandhanta So Co. (1930), I. L. R. 
58 Calc. 539.— IND. 


lO0v. .] — The meaning of the 

Phrase 44 cause of action " as defined in 
the English cts. Sc accepted in India, 
is that it comprises every fact which it 
would be neoessary for pltf . to prove, if 
traversed, in order to support his 
right to the Judgment of the ct. ; every- 
thin g which, If not proved, renders 

g ltf. unable to sustain his action must 
e part of the cause of action. — 
Guardian Assurance Co. v. Shiva 
Manual Singh L L. R., [1937] AH. 
234.— DID. 


PART I. SECT. 2, SUB-SECT. 2.— A. 

sj. Sale of goods — To be delivered at 
place named — Payment to be made else - 
where.) — Deft.. in Perth, gave to B., who 
was agent for pltf., a written order for 
certain goods at a prioe. This order 
B. transmitted to his principal In 
Melbourne, who deolined It, but 
authorised B. to inform deft, that 
pltf. would accept the order at in- 
creased prices, added in ink on the 
original order. These new prices were 
subsequently submitted by B. to 
deft., who agreed to take certain of the 
goods at the increased prices. By the 
contract the goods were to be delivered 
f.o.b. Melbourne, payment to be by 
draft payable at Perth, cost of exchange 
to bo added. Pltf. shipped the goods 
to deft, in Perth, who refused to 
accept the draft, alloging Inferiority of 
the goods : — Held : the contract was 
made in Perth ; Sc the only breach of 
the contract took place in Perth ; Sc 
although delivery had to be made 
f.o.b. Melbourne, there was not a cause 
of ootion arising within Victoria. — 
Chidzey v. Breuklkr. [1920 J V. L. R. 
558.— AUS. 

■k. — .) — A “cause of 

action “ on a breach of contract In- 
cludes the contract & its breach. If 
a purchaser of machinery promises to 
pay the purchase price to the vendor 
at M., but signs the agreement Sc 
receives the machinery at W. the 
vendor's cause of action for the pur- 
chaser’s failure to pay cannot be said 
to arise at M. — western Canada 
Auto Tractor Co., Ltd. r. Bjarna- 
80 N, [19201 1 W. W. R. 021.— CAN. 

•1, .] — Pltf. sold & de- 

livered a motor car to deft, at Prince 
Albert, & deft, gave lien notes therefor 
signed at Prince Albert but payable 
at Saskatoon : — Held : the suit for 
balance due thereon was properly 
entered in the Saskatoon Judicial 
district as the 44 cause of action " arose 
there. — Olmbtead v. Scott, [1921] 1 
W. W. R. 1033.— CAN. 

sm. Contract— W h ere act or omission 

to 


for the purposes of King’s Bench Act 
R. S., 1920 <e. 39), s. 35, arises 
where, with regard to a contract, the 
act or omission of deft, occurs which 
gives pltf. his cause of complaint, 
although the term may have a different 
construction In oases Involving the 
local Jurisdiction of inferior ots. — 
St. Louis Rural Municipality v. 
Markham, [19211 1 W. W. R. 950 — 
CAN. 
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■n. Breach of trust — Failure to 
account. 1 — The wrong of a sale of laud 
In breach of trust Sc the wrong of a 
failure to account are entirely different 
things ; Sc in this ease there was a 
Joinder of different causes of action, 
in which the different defts. were not 
all interested. An order was made 
requiring pltf. to elect upon which 
cause of action he would proceed. — 
Thomab v . Day (Alta.) (1912). 21 
W, L. R. 244 ; 2 W. W. R. 133 ; 4 
D. L. It. 238.— CAN. 


PART I. SECT. 2, SUB-SECT. 4.— C. 

wi. Account by agent .] — In a 

suit based upon an alleged agency, 
responsible for accounts Sc refund, it is 
the general agency with liability to 
account & refund the balance which Is 
the cause of action, Sc not each separate 
act ot payment or collection. Any 
individual act of collection cannot 
therefore be said to be a part of the 
cause of action so as to confer Juris- 
diction on the ct. — Shah Sankal- 
chanp v. Ambalal Naoindas (1929), 
I. L. R. Bom. 192.— IND. 


ART i. SECT. 2, SUB-SECT. 0.— B. 

141 il. — r — . 1 — Tliougn deft. 

n conviction for a common assault, 
istead of being fined or imprisoned, 
as merely bound over to keep the 
eace, under the magistrates' powers 
nder Criminal Code, «. 748 : — Held: 
oft. was under s. 734 of the Code 
tleased from any subsequent civil 
roceedings for the same pause.— 
BINEA V. Du LKBA, [19241 3 I>. L. R. 
fe ; 2 W. W. K. 1177; 20 Alta, 
. R. 493.— CAN. 
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1VI. Add. Annotations: — As to (1 ) Expld. Courtenay 
v. Earle (1850), 10 0. B. 73. Retd. Jarvis v. 
Moy, Davies, Smith, Vaudervell & Oo., [1936] 
1 K. B. 899. 

168a. .] — In the ordinary case of pos- 

sible controversy between parties, but where 
no specific right has been asserted & no claim 
formulated, it is not open to one of the parties, 
because he apprehends a claim against him, 
to serve a writ or other process upon the other 
party in order to obtain a determination that 
such claim cannot be made. 

Where the sole exor. under a will never 
made any claim against the beneficiaries 
for repayment of certain costs which he had 
been ordered to pay to them, all he did 
having been to reserve his right to claim 
such repayment under a deed of indemnity 
that the beneficiaries had executed in his 
favour : — Held : the ct. had no jurisdiction 
to make a declaratory judgment under B. S. C., 
Ord. 25, r. 5, & Ord. 54 a, r. 1, on the applica- 
tion of the beneficiaries, their duty being to 
Wait until they were attacked & then to raise 


their defence. — Be Olay, Olay v. Booth, Be 
A Deed or Indemnity, [1919] 1 Oh. 66 ; 88 
L. J. Oh. 40 ; 119 L. T. 754 ; 68 Sol. Jo. 23, 
0. A. 


Annotations: — Consd. Jaeger v. Jaeger Oo. (1927). 44 R.P.C. 
437. Raid. RniaUp-N orthwood U. D. 0. e. Lee (1981), 
145 L. T. 203 ; Thomas v. A.-G., [1986] 2 All E. E. 1825. 

Declaratory judgments generally, see Judg- 
ments. 


167. Add. Annotation: — Consd. Esheiby v. 

Federated European Bank, Ltd. (1931), 101 
L. J. K. B. 245. 


176. Add. Annotations : — Reid. Aksionaimoye Ob- 
schestvo, A. M. Luther v. Sagor, [1921] 1 
K. B. 456 ; London Jewellers, Ltd. v. 
Attenborough, London Jewellers, Ltd. v. 
Robertsons (London), Ltd., [1934] 2 K. B. 
206. 

179. Add. Annotations : — Consd. Lowe v. Bentley 
(1928), 44 T. L. B. 388 ; Eshelby v. Federated 
European Bank, Ltd. (1931), 101 L. J. 
K. B. 245. 


180. Add. Annotation : — Consd. Lowe v. Bentley 
(1928), 44 T.L. B. 388. 


Part II. — In respect of what Acts and Omissions an 

Action will Lie. 


187. Add. Annotations : — Consd. Neville v. London 
“Express’* Newspaper, [1919] A. O. 368. 
Dlstd. Everett v. Byder (1926), 135 L. T. 302. 
Consd. Nicholls v. Ely Beet Sugar Factory, 
Ltd., [1936] Ch. 343. Refd. Weld-Blundell 
v. Stephens, [1920] A. 0. 950 ; Simmonds v. 
Newport Abercam Black Vein Steam Coal 
Co., [1921] 1 K. B. 610 ; Manton v. Brockle- 
bank, [1923] 2 K. B. 212. 

187a. .] — Where a person has a sole exclusive 

right, which is infringed upon, if an action 
of trespass will not lie, he may have an action 
of the case, for the law will not permit a 
man who has a right to be without a remedy. 
— Whitchurch v. Hide (1742), 2 Atk. 391 ; 
28 E. B. 630, L. C. 

191. Add. Annotations: — Refd. Manton v.Brockle- 
bank, [1923] 1 K. B. 406 ; Place v. Searle, 
[1932] 2 K. B. 497. 

194. Add. Annotations : — Consd. Banbury v. Bank 
of Montreal, [1918] A. 0. 626. Refd. Janvier 
v. Sweeney, [1919] 2 K. B. 318. 

197. Add. Annotations : — Apld. R. v . Poplar B. C. 
(No. 1), [1922] 1 K. B. 72. Consd. R. v. 
Stepney Corpn., Ex p . Walker & Sons, Ltd. 
(1932), 148 L. T. 180. 

198. Add. Annotations : — Refd. Winsford Enter- 
tainments v. Winsford 17. D. 0. (1924), 23 
L. G. B. 254; Layzell v. Thompson (1926), 
48 T. L. R. 58. 

199. Add. Annotation: — Consd. Nicholls v. Ely 
Beet Sugar Factory, Ltd., [1936] Oh. 348. 


205. Add. Annotations Folld. Janvier v . Sweeney, 
[1919] 2 K. B. 316. Consd. Hambrook v. 
Stokes (1924), 41 T. L. B. 125. Refd. 
Shapiro r. La Morta (1923), 130 L. T. 622. 

205a. Injury to health caused by false statement.] 
— The wilful making of a false statement with 
the knowledge that it is calculated to oause 
injury to the health of the person to whom 
it is made constitutes a good cause of action, 
if in fact such injury is thereby caused. — 
Janvier v. Sweeney, [1919] 2 K. B. 816 : 
88 L. J. K. B. 1231 ; 121 L. T 179 ; 35 
T. L. B. 300 ; 03 Sol. Jo. 430, 0. A. 

Annotation : — Oonid. Hambrook v. Stokes, [1986] 1 K. B. 

141. 

205b. Mental shock caused by negligence.] — Defts.’ 
servant had a motor lorry at the top of an 
incline in a street, with the handbrake on, 
the engine running, & the wheels straight. 
The lorry began to run down the incline & 
it struck & injured pltf.’s daughter, a child, 
& pltf.’s wife suffered a severe shock & died 
in hospital about ten days later. Pltf. 
c laim ed damages under Fatal Accidents Act, 
1846 (c. 93), for negligence causing the death 
of his wife : — Held : pltf. would establish a 
cause of action if he established that the 
death of his wife resulted from the shock 
occasioned by negligence involved in the 
r unning away of the lorry, that the shock 
resulted from what pltf.’s wife either saw or 
realised by her unaided senses & not from 
something which some one told her, 8c that 
the shock was due to a reasonable fear of 


PART I. SECT. 8, SUB-SECT. 6.— C. 

sq. Omm of action deemed to exist by 
statute.}-** tbs Legislature, acting 
within the ambit of its authority, has 
decreed that a person who in law had 
no cause of action at the time he issued 
a writ shall nevertheless be deemed to 
have had a cause of action at that time, 
the et. must give effect to the legisla- 
tion by holding that the action is 
property founded.— Posrxaous e. North 


Vancouver Board or School Trus- 
tees, [1935] 2 W. W. R. 280; 50 
B. O. R. 78.— CAN. 

PART U. SECT. 1, SUB-SECT. 8. 

tn. Act per se injurious — Lawful act 
on own land .}— Where the unavoidable 
consequent of a lawful act done by a 
person on hit own land, such as the 
erection of a mill dam, is to injure his 
neighbour, an action nee for such 


Injury; but not if such act per se 
would not be necessarily or probably 
injurious, but becomes so from a oause 
not under the control of either party. — 
s. Devjknst (1867), 6 O. P. 
889.— OAK. 

so. Expulsion from carte.]— A wrong- 
ful expulsion from caste gives rise to 
a oause of action for damages.- 
Nabataea Sah p. K^oiamma Baj 
(1981), LL. K.66 Mad7T27.— WD. 
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immediate personal injury either to herself 
or to her children. — H ambrook v. Stokes 
Brothers, [1025] 1 K, B. 141 ; 04 L. J. K. B. 
485 ; 182 L. T. 707 ; 41 T. L. B. 125, 0. A. 

A TB. i 394 : ^ VOnt *' ° WenB V * Liverpool Cor P n< * 11939] 1 

206a. — .] — II the law casts any public 

duty upon a person which he refuses or fails 
to perform, he is answerable in damages to 
those whom his refusal or failure injures. — 
Ferguson v. Kjnnoull (Earl) (1842), 9 
01. to Fin. 251 ; 4 State Tr. N. S. 785 ; 8 
B. B. 412, H. L. 

Annotations : — Reid. Heriots Hospital, Feoffees v. Boss 
(1846), 12 CL&Fln. 607 ; Rogers v. Rajendro Dutt (1860), 
8 Moo. Ind. App. 103 ; Sinclair v. Broughton Sc Govern- 
ment of India (1882), 47 L. T. 170 ; Allen «. Flood, [1898] 
A. 0.1. 

215. Add. Annotations -Refd. Turpin v. Viotoria 
Palace, [19181 2 K. B. 589 ; Neville v. London 
“ Express ” Newspaper, [1919] A. O. 308 ; 
Wilson v. United Counties Bank, [1920] 
A. C. 102 ; Draper v. Trist, [1939] 3 All E. Ii. 
513 ; Gibbons v. Westminster Bank, Ltd., 
[1939] 3AUB. R. 677. 

215a. Falsely passing off Individual as author of 
book • ]-— Repford , Ltd. v. Mather to 
Crowther, Ltd. (1939), 83 Sol. Jo. 091. 

217. Add. Annotation : — Consd. Neville v. Londqn 
“ Express ” Newspaper Ltd., [1919] A. O. 
308. 

220. Add Annotation : — Refd. Lavell to Co. v. 
O’Leary, [1933] 2 K. B. 200. 

221. Add. Annotation : — Refd. Port of London 
Authority v. Oanvey Island Comrs. (1931), 
101 L. J. Oh. 03. 

228. Add . Annotation : — Refd. British Industrial 
Plastics, Ltd. v. Ferguson, [1938] 4 AH E. It. 
504. 

224. Add. Annotations : — Refd. Boynton v. A n- 
cholme Drainage to Navigation Comrs., 
[1921] 2 K. B. 213 ; Kennard r. Cory, [1922] 
1 Oh. 206 ; Huyton to Roby Gas Co. v. Liver- 
pool Corpn., [1920] 1 K. B. 140. 

281. Annotation: — Dlstd. The Zelo, [1922] P. 9. 


285. Add. Annotation: — Apld. Sorrell v. Smith, 
T1925] A. O. 700 

288. Add. Annotation : — Refd. Bournemouth 
Swanage Motor Hoad to Ferry Co. v. Harvey 
(1930), 99 L. J. Ch. 387. 

280. Add. Annotations : — Refd. Everett v. Griffiths, 
[1920] 3 K. B. 108; More v. Weaver, [1928] 

2 K. B. 520. 

240. Add. Annotation /—Refd. Ilford U. D. O. v. 
Beal, [1925] 1 K. B, 071. 

241. Add. Annotations .‘—Reid. Valentine v. Hyde, 
[1919] 2 Ch. 129 ; Sorrell v . Smith, [1925] 
A. C. 700. 

242. Add. Annotations : — Retd. Pratt v. British 
Medical Assocn., [1919] 1 K. B. 244 ; Ware 
to De Frevilie v. Motor Trade Aesocn., [1921] 

3 K. B. 40 ; Farr v. Butters Bros, to Co., 
[1932] 2 K. B. 000 ; Hollywood Silver Fox 
Farm, Ltd. v. Emmett, [1930] 1 All E. R. 825. 

248a. .] — St. Nedeport (Prior) 

v. Weston (1443), T. B. 22 Hen. 0, fo. 14, 
pi. 23. 

Annotations : — Consd. Huzzey t>. Field (1835), 5 Tyr. 866; 
Hammerton t>. Dysart, [1016] 1 A. 0. 67. Reid. Church - 
man e. Tunstal (1660), Hard. 162 ; gain e. Parteidje 
(1601). Holt, K. B. 6 ; Newton o. Cubitt (1862), 12 
C. B. N. S. 32 ; Hopkins v. G. N. Ry. (1877). A 9* P.‘ 

224 ; Cowes U. C. t. Southampton Isle of Wight Sc South 
of sfnwand Royal Mall Steam Packet Co., 1 1906 1 2 K. B. 
287 ; General Estates Co. v. Beaver, [1914] 3 K. B. 918. 

246. Add. Annotations /—-Consd. Winsford Enter- 
tainments v. Winsford U. D. C. (1924), 23 
L. G. R. 254. Refd. Yorkshire East Riding 
County Council v. Selby Bridge Co., [1926] 
Ob. 841 ; Boumemouth-Swanage Motor Road 
to Ferry Co. v. Harvey, [1929] 1 Oh. 085. 

247. Add. Annotations : — Refd. Goddard v. Wat- 
ford Co-op. Soc. (1924), 41 R. P. 0. 218 ; 
Lyons (J.) to Co., Ltd. v. Lyons (J.) (1831), 
49 R. P. C. 188; Draper v. Trist, [1939] 
3 All E. R. 513 ; Jaques to Son, Ltd. v. 
Chess, ri039 | 3 All E. R. 227. 

249. Add. Annotations : — Consd. Pratt v. British 
Medical Assocn., [1919] 1 K. B. 244 ; Valen- 
tine Hyde, [1919] 2 Ch. 129 ; Ware & De 
Frevilie v. Motor Trade Assocn., [1921] I 8 
Sorrell v . Smith, [1924] 1 Ch. 606. 


K. B. 40 ; 
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816 in. .} — An action for 

damages for a misrepresentation on a 
sale of goods was dismissed on the 
ground that there was no evidence on 
which damages oould be assessed On 
appeal the trial fudge’s view, as to the 
ansenoe of evidence of damages, was 
sustained, bnt it was held that as a 
breach of warranty had been shown 
pltf. was entitled to a judgment tor 
nom inal damages, bnt that since the 
action was one for the recovery of 
substantial damages Sc not merely to 
assert alegal right there should be no 
costs of the trial orappeal to either 

37 Man. 


of the trial or appeal towner 
r. — Smith v. Wa bp, [1928] 4 
, rT«60j U928] 3 W. W. R. 341 ; 
an. L. R. 528. — -CAN. 


part a. sect, s, sub-sect. i. 

887 in, .] — Pltfc complained 

that defts. dug holes in the beach noon 
their lands on the shore of a lak*. 
where the sand met the *ww*-oo*ered 
bank, that sand swept from jrttfj. 
lands by storms was carried by the 
wind across defto.* beach. A <S2 e *£2 
rest In these holes. Sc that, when toe 
next storm came, the sand remained 
Is toe boles to wMnot blown back to 
Pitts/ lends. Pl th ponUmded ttobt It 
was wrongfully detained by defts. 


13 j 
62 


Held : pltfs. had no cause of action, as 

the sand could not be 

chattel upon Its severance by the vrtnO 

from its original situs, if 

sand' could be said to have a > situ*. 

Bbemneb v . Bleaklet, 

D. h. U. 202 ; 54 O. L. R. 24? 
re vm., [1923] 2 D. L. R. 576 
O. L. R. 124.— CAN. 

so. Mental suffering 
Mental suffering caused by a deft, wul 
not support an action for damages in 
the absence of some injuria to Pltf.-- 
Edmonds t . Armstrong 

076.— CAN. 

PART II. SECT. 3, SUB-SECT. 9.— A. 

*q. Police toatch on business J 

—In an action brought by a woman 
against a chief coniSable, to rooover 
damages for Injury to her roputatton 
Sc business resulting from defenders 
alleged Illegal actings, it appeorod that 
defender, after endeavouring without 
success to communicate with one of 

the movements of pursuer to the 
lngpeotor whloh M him to jmwott^t 
the latter wa. »helterln, la puimmr. 


house. As pursuer refused to answer 
any question regarding the inspector, 
defender directed a watch for the 
inspector to be kept on imrsuer s 
house. This watch was maintained 
day & night for five days by police 
constables stationed in private property 
& in a lane adjacent to pursuers house 
Sc grounds. Pursuer’s property was 
not entered, & the movements of 
pursuer 8c callers at her bouse were not, 
except on rare occasions, interfered 
with ‘.—Held ; the protection given 
by law to police Sc other public officials 
while acting in the exorcise of their 
duty extended to eases wbero, as here, 
a chief constable was acting under 
powers vested in him for the main- 
tenance of discipline within his police 
force ; to. accordingly, as defender s 
actings here were privileged, pursuer 
was bound, but bad failed, to prove 
that defender bad acted maJiofously 
6c without probable cause. — H obkkt- 
KilTB. [1»S0] S. O. 29.— -SCOT, 
st. False statement causing injun/ to 

SSKfti; .W’.JUS'K 

quintuplets, whereas 

o5 e st. 
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Apld. Reynolds v. Shipping Federation, 
[1024] 1 Oh. 28 ; Thompson v. British 
Medical Assocn. (N.S.W. Branch), [1024] 
A. O. 764 Apld. Sorrell v Smith, [1025] 
A. 0. 700. Consd. Thome v. Motor Trade 
Assocn., [1037] 3 All E. R. 167. Refd. Evans 
v. Heath cote, [1018] 1 K. B. 418 ; Thomas v. 
Moore, [1018] 1 K. B. 555 ; Davies v. Thomas, 
[1020] 2 Ch. 180 ; Rawlings v. General Trad- 
ing Co., [1021] 1 K. B. 635 ; Brimelow v. 
Oasson, [1024] 1 Oh. 302 ; British Oxygen 
Co. v. Liquid Air, [1925] Ch. 383 ; Fender v. 
Mildmay, [1937] 3 AH E. R. 402. 

240a. Unlawful means used.] — A single 

person or a body of persons commits an 
actionable wrong if he or they indict actual 
pecuniary damage upon another by the in- 
tentional employment of unlawful means, 
such as threats of coercive action, to injure 
that person’s business, even though the un- 
lawful means may not comprise any specific 
act which is per se actionable & actual malice 
is not proved. The element of conspiracy 
in a case of this kind is of importance only 
in considering the weight of the acts alleged 
& the extent of the damage resulting there- 
from. 

Defts., the British Medical Association, a 
* body incorporated for the purpose of main- 
taining “ the honour & interests of the 
medical profession,” & other defts., who 
were members of the Association, instituted 
& pursued a system of professional & social 
ostracism or boycott against pltfs., who were 
medical men, by means of threats & widely 
extended coercive action. Defts. sought to 
justify the boycott on the ground that the 
conduct of pltfs. in acting as the medical 
officers of a certain medical dispensary was 
detrimental to the honour <fe interests of the 
profession. As a result of the boycott pltfs. 
suffered pecuniary loss in the exercise of their 
profession : — Held : pltfs. had a good cause 
of action against all defts. for damages. — 
Peatt v. British Medical Assocn., [1919] 
1 K. B. 244 ; 88 L. J. K. B. 628 $ 120 L. T. 
41 ; 35 T. L. R. 14 : 63 8ol. Jo. 84. 

Annotations : — Consd. Ware & Do Frevillo v. Motor Trade 
Assocn., 119211 3 K. B. 40. Refd. Valentine v. Hyde, 
[19191 2 Ch. 129 ; Davies t>. Thomas, [19201 1 Ch. 217 : 
Hodges «. Webb, [1920] 2 Ch. 70 : Said o. Butt, [1920] 
3 K. B. 497 ; Sorrell v . Smith. [19251 A. 0. 700; De 
Jetley Marks v. Greenwood, [1936] 1 All E. R. 863. 

250. Annotations : — Consd. Valentine v. Hyde, 
[1010] 2 Ch. 120. Refd. Pratt v. British 
Medical Assocn., [1910] 1 K. B. 214 ; Ware 
& De Freville t\ Motor Trade Assocn., [1021] 
3 K. B. 40. 


251. Add. Annotation : — Refd. Spalding v. Damage 
(1918), 35 R. P. C. 101 

253. Add Annotations : — Consd. Pratt v. British 
Medical Assocn., [1010] 1 K. B. 244; Valen- 
tine v. Hyde, [1010] 2 Ch. 129. Apld. 
Davies v. Thomas, [1020] 2 Ch. 180. Consd. 
Hodges v. Webb, [1020 ] 2 Ch. 70 ; Ware & 
De Freville v. Motor Trade Asssocn., [1921] 
3 K. B. 40 ; White v. Riley, [1921] 1 Ch. 1 ; 
Sorrell v. Smith, [1923] 2 Ch. 32. Apld. 
Sorrell v. Smith, [1926] A. C. 700. Consd. 
Hardie & Lane v. Chilton, [1028] 2 K B. 306. 
Refd. Wolstenholme v. Arise, [1020] 2 Ch. 403 ; 
Sorrell v. Smith, [1924] 1 Ch. 506 ; Hampton 
v . West Cannock Colliery Co., [1032] 2 K. B. 
293 ; Place v. Searle, [1032] 2 K. B. 497 ; 
Hollywood Silver Fox Farm, Ltd. v. Emmett, 
[1936] 1 AH E. R. 825. Refd. Thome v . 
Motor Trade Assocn., [1037] 3 All E. R. 157 ; 
British Industrial Plastics, Ltd. v. Ferguson, 
[1938] 4 All E. R. 504. 

255. Annotation : — Refd. Conron v . L. C. C., 
[1922] 2 Ch. 283. 

256. Add. Annotations: — Dlstd. The Zelo, [1022] 
P. 9. Apld. Federated Coal & Shipping Co. 
v. R., [1922] 2 K. B. 42. Consd. McColl v. 
Canadian Pacific Ry., [1023] A. C. 126. 
Refd. Elliott Steam Tug Co. v. Shipping 
Controller, [1922] 1 K. B. 127. 

257a. .1 — A number of discharged sailors 

entered into a partnership according to the 
terms of which the sailors were to perform 
together at certain music halls & were not 
to appear during the terms of the partnership 
in any other theatre or music hall. Pltfs., 
who were members of the co., complained 
that the deft, had induced certain of the 
sailors to break the contract by promising 
to get them employment & by obtaining 
other engagements for them. By amend- 
ment it was further alleged that deft, had 
wrongfully continued persons in her employ- 
ment with the knowledge that by being in 
her employment those persons were breaking 
a contract with pltfs. : — Held : assuming 
an action lies to recover damages on the 
latter ground, the foundation of this action 
is that there shall be notice to deft, of a sub- 
sisting contract which one party r at all 
events, is still willing & able to perform ; & 
there being sufficient evidence before the 
county ct. judge that the partnership bad 
for all practical purposes come to an end, no 
action lay. — L ong v. Smithson (1018), 88 
L. J. K. B. 223 ; 118 L. T. 078 ; 82 Sol. Jo. 
472, D. 0. 

Annotation .—-Retd. Said v. Butt, [1920] 3 K. B. 497. 
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853 if. .] — if a person who, by 

virtue of his position or Influence, has 
power to carry out his design, attempts, 
without justification, to prevent, ft 
succeeds in preventing by threats to 
or special influence upon a workman's 
employers, or would-be employers, 
such workman from obtaining or 
holding employment In hts calling. & 
suoh workman suffers damage thereby, 
then that person Is liable to the work- 
man for snoh damage. — Thompson v. 
Rtall St Cunningham, [1924] 4 
D L. R. 778 ; 8W.W.E, 524.— CAN. 


258 It. .] — Pltf. co., a manu- 

facturer of newsprint, brought this 
action against other manufacturers 
of the same articles for a declaration 


that such of defts; as supplied less than 
their proper share of newsprint to 
Canadian publishers during the years 
1918 & 1919, were liable to pay to pltf. 
co. the loss suffered by it in supplying 
more than its proper share during the 
two years St asked for an account & 
payment. The olaim was based upon 
an alleged agreement between the 

E artles Sc also upon orders alleged to 
ave been made by the Paper Comp- 
troller appointed by the Canadian 
Government In Nov. 1917: — Held: 
although pltf. co. sustained a sub- 
stantial loss of profit by reason of its 
having been compelled by the Govern- 
ment to supply the Western Canadian 
publishers with newsprint at prices 
fixed by the Comptroller when it could 
have been sold to limited states cus- 
tomers at higher prloes. Sc was thus 

6 


compelled to bear the burden, which 
should have been shared by some of 
defts. the ot. had no jurisdiction to 
compel an adjustment of pltf. co.’s 
claim by those defts. who shirked their 
fair share of the burden. — Fort 
Francks Pulp Co. v. Spanish River 
Pulp Co., [19281 1 D.L.R. 753 ; 61 
O. L. R. 512: afftf., [1929) 4 D. L. R. 
192 ; 64 O. L. R. 148 ; raw*., [1931] 
2D.L.R. 97. P. a— CAN. 

257 i. .] — Where a workman 

who has been suspended by his em- 
ployers suffers damage as a result of 
two or more persons oonspiring with- 
out justification, to Indnee the employ- 
ers not to reinstate him. be has a right 
of action against them. — Thompson v. 
Rtall Sc Cunningham, [1924] 4 
D. L. R. 778 *, JW.W.R, 524. — CAN. 
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258* Annotations : — Consd, Pontardawe R.D.C. v. 
Moore-Gwyn, [1929] 1 Oh, 656. Retd. 

Steam v. Prentice, [1919] 1 K. B. 394 ; 
Edwards v. Birmingham Navigations, (1924] 
1 K. B. 341. 

259a. Damage by rats.] — A firm of artificial 

manure manufacturers had on their premises, 
for the purposes of their business, a heap of 
bones which attracted rats. The occupier of 
adjoining premises was a farmer. The rats 
made runs between the factory & the fields 
& entered the farmer’s land, & damaged his 
crops. The business had been carried on for 
at least thirty years, & there was no evidence 
to show that the bone heap had been in- 
creased beyond what it had been in past 
years, or anything to show that an Increase 
which had actually taken place in the num- 
bers of the rate was due to anything done by 
the manufacturers. In an action by the 
farmer against the manufacturers : — Held : 
in the absence of evidence showing that there 
had been an unusual & excessive collection 
of bones on the factory premises, or of any- 
thing unusual or excessive done by defts., or 
of any duty neglected by defts., pltf. could 
not maintain an action for damages. — 
Stearn v. Prentice Brothers, Ltd., [1919] 
1 K. B. 394 ; 88 L. J. K. B. 422 ; 120 L. T. 
445 ; 35 T. L. R. 207 ; 63 Sol. Jo. 229 ; 17 
L. G. R. 142, D. 0. 

261. Add, Annotations : — Refd. Ware & De Fre- 
ville v. Motor Trade Assocn., [1921 ] 3 K. B. 

40 ; Bleachers Assocn., Ltd. & Bennett & 
Jackson, Ltd. v . Chapel -en-Ie-Frith Rural 
District Council, [1933] Ch. 356 ; Paine & 
Co. v. St. Neots Gas & Coke Co., [1939] 3 
All E. R. 812. 

262. Add. Annotations : — Apld. The Moliere (1924), 

41 T. L. R. 154. Consd. Flint v, Lovell, 
[1935] 1 K. B. 354. Distd. Rose v. Ford, 
[1937] 3 All E. R. 359. Refd. Kent v. 
Atkinson, [1923] P. 142 ; Grein v. Imperial 
Airways, Ltd., [1936] 2 All E. R. 1258. 

263. Add. Annotations : — Refd. Kent t;. Atkinson, 
[1923] P. 142 ; Rose v. Ford, [1937] 3 All 
E. R. 359. 

264. Add. Annotations : — Refd. Barnett v . Cohen, 
[1921] 2 K. B. 461 ; Kent v. Atkinson, [1923] 
P. 142. 

265. Add. Annotations: — Refd. Nunan v. Southern 
Ry., [1924] 1 K. B. 223 ; The Minerva 
(1933), 49 T. L. R. 563 ; Grein v. Imperial 
Airways, Ltd., [1936] 2 All E. R. 1258. 

266. Add. Annotations : — Consd. Bradford Corpn. 
v. Webster, [1920] 2 K. B. 135. Apld. The 


Moltere (1924), 41 T. L. R. 154. Consd. 
Flint v. Lovell, [1935] 1 K. B. 354 ; Rose v. 
Ford, [1937] 3 All E. R. 359. Refd. Baker v. 
Dalgleish S.S. Co., [1922] 1 K. B. 36 ; The 
Edison, [1932] P. 52 ; A.-G. v . Valle-Jones, 
[1935] 2 K. B. 209 ; Grein v. Imperial Air- 
ways, Ltd., [1936] 2 All E. R. 1268. 

267. Add. Annotation : — Consd. Rose v . Ford, 
[1937] 3 All E. R. 359. 

268. Annotations: — Consd. Weld-Blundell v. Ste- 
phens, [1919] 1 K. B. 520. Refd. Bradstreets 
British, Ltd. v. Mitchell (1932), 48 T. L. R. 
670. 

274a. Procuring Judgment for debt already paid — 
No malice.]— -Pltf., a chemist, owed defts. a 
debt of £3 11s. 4 riL, & paid it. Defts. over- 
looked the fact of this payment & issued 
civil process against pltf. who, when served, 
pointed out to defts. their mistake. Defts. 
apologised & wrote : “ We are immediately 
communicating with our agency.” On the 
day of trial defts., the then pltfs., appeared 
by a solr. & obtained judgment for £3 1 1*. 4 d. 
Pltf., the then deft., did not attend or appear. 
The fact of the judgment was published in a 
county newspaper. About eight months 
later the judgment, at the instanco of the 
present pltf. was set aside. Pltf. brought 
an action claiming ( inter alia) damages in 
tort against defts. for procuring this judg- 
ment. Pltf. in his evidence stated that his 
profits during the year following the judgment 
were diminished by £95, & during the next 
year by £106. He attributed this falling 
oft to the judgment & its publication : — 
Held : the cause of action in tort, if any, 
was the malicious issue of civil process 
against pltf. There was no evidence of 
malice, & the supposed damages were 
irrecoverable. — Corbett v. Burge, Warren 
& Ridgley, Ltd. (1932), 48 T. L. R. 626. 

274b. Injurious falsehood detrimental to business 
— No malice.] — An action for injurious false- 
hood does not lie without proof of actual 
malice in the sense of a wrongful intention 
to injure pltf. 

A statement false in fact, & detrimental 
to pltf.’s business though not defamatory, 
will therefore not support such an action if 
it was made in the belief, even a careless 
belief, that it was true, &> without any in- 
direct motive of hostility to pltf. — Balden 
v. Shorter, [1933] 1 Ch. 427 ; 102 L. J. Ch. 
191 ; 148 L. T. 471 ; 77 Sol. Jo. 138. 

283. Add. Annotation : — Refd. Friem Barnet U. 0. 
v. Adams, [1927] 2 Ch. 25. 


PART II. SECT. 3, SUB-SECT. 2.— C. 

258 II. Heightened fence.}— 

▲pplt. Sc reap, owned & resided upon 
adjoining properties. In 1925 resp. 
erected an 8 ft. iron fence or hoarding 
on the boundary between the pro- 
perties. In 1929 reap, raised the fence 
to a height of 18 ft. In order to shield 
his lavatory from the view of an attic 
window which applt. had erected. On 
the day the work of heightening was 
started applt. notified resp. that, as 
the fenoe could not be erected without 
a trespass being committed, he would 
sue for damages if the work were pro- 
ceeded with. ▲ few days later applt. 
obtained an Interdict restraining resp. 
from treepassing on his land. Applt. 
then Instituted the present action, 
claiming damages on the ground that 
resp. had maliciously by himself, his 


servants and/or workmen trespassed 
upon the land for the purpose of 
erecting a hoarding on the boundary. 
It was proved that on one occasion a 

S lece of timber fell upon applt. 'a land 
: was immediately removed by the 
workmen: — Held: (1) although the 
heightening of the fence depreciated 
the value of applt. *s property, applt. 
conld not recover damages, even if the 
work had been done maliciously ; 
(2) as resp. had not trespassed under 
a claim of right Sc had not insolently or 
defiantly Insisted upon going on applt. ’s 
land, applt. was not entitled to succeed. 
— Vanston v . Frost, (19301 W. L. It. 
121.— S. AF. 

PART IL SECT. 3, SUB-SECT. 2.— E. 

n i. Expulsion from member - 

ship of Church .) — Tobws v. Isaac 

7 


(No. 2), (1931] 2 W. W. It. 48; 39 
Man. L. R. 430 ; 2 D. L. It. 819.— CAN. 

•p. Goods claimed from tenant — 
Refusal of access by landlord .) — 
Bonnkll v. Ferris, (1929] 1 D. L. It. 
540 ; 60 N. S. R. 297.— CAN. 

sq. Interference with privacy,)— A 
right to privacy is not an inherent right 
of a party & can arise only by express 
usage, by grant or by special permission. 
Where, therefore, pltf. brought a suit 
for the closing of certain windows 
opened by deft, in a newly constructed 
second storey of bis house which was 
adjoining pltf.’s on the ground that 
the female apartments of pltf.’s house 
were overlooked & hlH privacy was 
destroyed :—Held : pltf.’s claim oould 
not succeed. — Kesiio Sahu v. Musam- 
mat Muktaxtman (1931), I. L. R. 10 
Pat. 280.— IND. 
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296* Annotation : — Apld. Webster v. Harrison, 
Townsend (1920), 89 L. J. K. B. 1077. 

803. Add. Annotation: — Retd. Re Wavertree, 
Rutherford v. Walker, [1938] Ch. 837. 

808a. Breaoh of contract — Onus of proof.] — The 
burden of proving that a breach of contract 
falls within the principle of de minimis non 
curat las is on the party seeking to excuse the 
breach. — Ronaasrn (E. A.) A Sow v. Argos, 
Ltd. (1932), 48 T. L. R. 356 ; 37 Com. Gas. 
291, O. A.; affd. cub nom . Argos, Ltd. v . 
Ronaasen (E. A.) Aj Son, [1933] A. 0. 470, 
H. L. 

304. Add. Annotation: — Reid. Everett v. Ryder 
(1926), 185 L. T. 802. 

310. Annotations : — Generally , Held. A.-G. v . Sewell 
(1918), 88 L. J. K. B. 425; Boultwoodv. 
Paignton TJ. D. C. (1928), 92 J. P. 98 ; Green- 
wood Tileries, Ltd. v. Clapson, [1937] 1 All 
E. R. 765. 

880. Add. Annotations : — Consd. Rs Pitts, Oox v. 
Kilsby, [1931] 1 Oh. 546. Apld. Re Sigs- 
worth, Bedford v , Bedford, [1935] Oh. 89. 
Consd. Beresford v. Royal Insurance Co., 
[1938] A. 0. 586. Refd. James v. British 
' General Insce., [1927] 2 K. B. 311 ; Royal 
Exchange Assce. v . Hope, [1928] Oh. 179 ; 
Re Collier, [1930] 2 Ch. 37 ; Cousins v. Sun 
" Life Assurance Society, [1933] Ch. 126. 

821. Add. Annotation : — Consd. - leresford v. Royal 
Insurance Co., [1938] A. C. 586. 

888. Add. Annotation : — Consd. Beresford v. Royal 
Insurance Co., [1938] A. C. 586. 

823. Add. Annotations : — Consd. Re Pitts, Oox v. 
Kilsby, [1931] 1 Ch. 546; Re Sigsworth, 
Bedford v. Bedford, [1935] Ch. 89. 

325. Add. Annotations : — Consd. Wylie v. Lawrence 
Wright Music Co. (1932), 96 J. P. 156. 
Refd. Foster v. Driscoll, Lindsay v. Attfleld, 


Lindsay v. Driscoll, [1929] 1 K. B. 470 ; Berg 
t?. Sadler A Moore, [1937] 2 K. B. 158; 
Howard t7. Odhama Press, Ltd., [1938] 1 

K. B. 1. 

826. Add. Annotations : — Apld. Wild v. Simpson. 
[1919] 2 K. B. 544. Consd* Upton v. Powell, 
[1921] 2 K. B. 51. Apld. Alexander v. 
Rayson, [1936] 1 K. B. 169. Refd. Haseldine 
t7. H oaken, [1983] 1 K. B. 822 ; Berg v. Sadler 
A Moore, [1987] 2 K. B. 158. 

328. Add. Annotation : — Refd. British Oxygen Co. 
t7. Liquid Air, [1925] Ch. 883. 

328a. Immoral relationship continued in 

reliance on fraudulent misrepresentation.] — 
Setrible : am agreement between a married 
man A an unmarried woman, who knows 
that he is married, that they will marry if 
& when he obtains a decree of nullity of his 
marriage, is illegal A void as being contrary 
to public policy. 

Senible : where an unmarried woman, in 
reliance on representations by a married man 
that he can obtain a decree of nullity of his 
* marriage A will marry her thereafter, enters 
> into an unmoral association with him & thereby 

suffers damage, she cannot, on the representa- 
tions proving to have been false, main- 
tain against him an action for deceit, being 
herself a party to the immoral association. — 
Siveyer i7. Allison, [1936] 2 K. B. 403 ; 104 

L. J. K. B. 597 ; 153 L. T. 239 ; 61 T. L. R. 
534 ; 70 Sol. Jo. 479. 

382. Add. Annotation : — Refd. Weld-Blundell v. 
Stephens, [1920] A. O. 956. 

883. Add. Annotation : — Refd. Weld-Blundell v. 
Stephens, [1920] A. O. 956. 

885. Add. Annotations : — Consd. Alexanders. Ray- 
son, [1936] 1 K. B. 169. Refd. Berg. v. 
Sadler A Moore, [1937] 2 K. B. 158. 


Part III. — Who may Sue and be Sued 


888. Add. Annotation: — Refd. Rex Co. A Rex 
Research Oorpn. t7. Muirhead A Comptroller- 
General of Patents (1926), 44 R. P. 0. 38. 

840. Add. Annotations : — Refd. The Coaster (1922), 
91 L. J. P. 145 ; Page v. Scottish Insce. 
Oorpn. (1929), 98 L. f. K. B. 308 ? Allge- 
meine Versicherungs-Geeellscbaft Helvertia 
i7. German Property Administrator, [1931] 
1 K. B. 672 ; EUerbeck Collieries, Ltd. v. 
Corahill Insurance Co., [1932] 1 K. B. 401. 

844. Add. Annotation: — Refd. Watson A Everitt 
v. Blunden (1934), 18 Tax Cas. 402. 

845. Add. Annotations Refd. Re Phillips, Public 
Trustee v. Mayer (1931), 76 Sol. Jo. 10; 
Watson & Everitt t7. Blunden (1934), 18 Tax 
Cas, 402 ; Ridley v. Lee, [1935] Ch. 591. 

854« Add. Annotation: — Refd* Soviet Republics 
Union v. Belaiew (1925), 42 T, L. R. 21. 


856a. Sovereign de Jure but not de facto.] — The 

Director-General of Posts, Telegraphs, A 
Telephones of Ethiopia, a sovereign power, 
entered into a contract, as agent for the 
sovereign, with a radio telegraphic oo., as 
a result of which a sum of money became due 
as part of the public revenues of that power. 
The country was subsequently conauered A 
governed by a foreign power, Italy. The 
original sovereign was still recognized by the 
Govt, of this country as de jute sovereign & 
the conquering power was recognized as being 
in control de facto : — Held : nothing had 
happened to divest the title formerly vested 
in the sovereign, A the right to sue for the 
money A to recover it was vested in him* 
While an appeal by defts. was pending, the 
Govt, of this country recognized the King of 
Italy as de jure Emperor of Ethiopia, A it was 


PART It SECT. 5. 

886 It. Agreement to prose cute 

third parts.) — Pltr. wu In a position 
to give evidenoe that ono B. was im- 
plicated with him In the Illegal manu- 
facture of aloohol. Daft. L, who was 
alleged to be acting, not only on hia 
own behalf but also on behalf of hie 


oo-defts.. all of whom were said to have 
reasons for wishing to be revenged on 
B., agreed with plfcf. to pay him for 
said evidence on the oonvtouon of B„ 
the remuneration to be on a sliding 
eoale In aooordanoe with the severity 
of the eentanoe obtained by pltf.v 
evidence. Part payment was made 
* contract &; pit*. sued for the 

8 


balance: B. having been oonvioted 
Held: the contract was unlawful as 
against publio policy, Su therefore, 
unenforceable. — SnawoToif e. Vast- 

0AM. 
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admitted that this recognition acted retro- 
spectively. The Ct. of Appeal accordingly 
allowed the appeal Sc dismissed the action. — 
Haile Selassie v. Cable Sc Wireless, Ltd. 
(No. 2), [1939] Oh. 182 ; 108 L. J. Ch. 190 ; 
100 L. T. 120 ; 65 T. L. B. 209 j 82 Sol. Jo. 
990, C. A. 

357. Add. Annotation : — Refd. Haile Selassie v. 
Cable & Wireless, Ltd. (No. 2), [1939] Ch. 
182. 

360. Add. Annotation : — Refd. Aksionaimoye 
Obsohestvo A. M. Luther v. Sagor, [1921] 
1K.B.456. 

360a. Recognised, If acknowledged here.] — Where 
a revolution has taken place in a foreign 
country & the new Govt, has been recognised 
as the de jure Sovereign of that country by 
our Govt., that new Govt, is entitled to the 
possession Sc custody in England of records 
« State archives deposited here before the 
revolution by the old Govt. — Soviet So- 
cialist Republics Union v. Onou (1926), 
69 Sol. Jo. 676. 

368. Add. Annotation : — Refd* Aksionaimoye Ob- 
sohestvo A. M. Luther v. Sagor, [1921] 1 
K. B. 460 ; Soviet Republics Union v. 
Belaiew (1925), 42 T. L. R. 21 ; Haile Selassie 
v. Cable & Wireless, Ltd. (No. 2), [1939] Ch. 
182. 

366a. Action by procurator — Validity of 

appointment.] — Pltf.,the Spanish ambassador, 
brought an action, as procurator for all the 
King of Spain’s subjects, to recover two 
ships & other goods seized by deft. : — Held : 

(1) no man can make a procurator for 
another ; therefore the King could not make 
a procurator for all or any of his subjects ; 

(2) the office of ambassador did not include 
a procuration private, but public for the 
King, nor for any several subject, otherwise 
than as it concerned the King. — Acuna v. 
Bindley (1616), Hob. 78, 113 ; 80 E. B. 263. 

Annotations : — As to (2) Conid. Hullett v. Spain (1828). 2 
Bli. N. S. SI. Folld. Penedo v. Johnson (1873), 22 W. R. 
10S. Generally, Refd. Brunswick v. Hanover (1844), 13 
L. J. Oh. 107. 

366b. Action by minister plenipotentiary.] — 

A demurrer allowed to a bill filed by the 
agent duly authorised, Sc minister pleni- 
potentiary of a foreign state, in respect of 
rights of such state, on the ground that the 
state was not properly represented. — 
Schneider v. Lizardi (1846), 9 Beav. 461 ; 
16 L. J. Oh. 436 ; 50 E. B. 421. 

Annotation .* — Folld. Penedo (Baron) v. Johnaon (1873), 29 
L. T. 452. 

366c. Claim under unregistered Mil of sale.] — 

To a bill filed by the Chargd d ’Affaires of the 
' Brazilian Govt, in this country, in his own 
name, to restrain judgment creditors from"* 
issuing execution against certain furniture, 
etc., upon which a Bum of money had been 
advanced, as was alleged, by the Brazilian 
Govt, secured by an unregistered bill of sale 
of the furniture, etc., a demurrer on the 
und that the minister could not sue. in 
own name was allowed. — P enedo (Baron) 
v . Johnson (1873), 29 L. T. 452 ; 22 W. B. 
103. 

868. Annotation: — Consd. Duff Development Co. 
v . Kelantan Government, [1928] 1 Oh. 385. 

372. Add. Annotation : — Refd. Duff Development 
Oo. v . Kelantan Government, [1924] A. 0. 797. 


375. Annotations : — Refd. The Tervaete (1922), 
128 L. T. 176 ; Duff Development Oo. v. 
Kelantan Government, [1923] 1 Oh. 385 ; 
Duff Development Oo. v. Kelantan Govern- 
ment, [1924] A. 0. 797 ; Re Bjomstad Sc 
Ouse Shipping Oo., [1924] 2 K. B. 673. 

376. Add. Annotation : — As to (2) Folld. Soviet 
Republics Union t>. Belaiew (1925), 42 
T. L. B. 21. 

376a. .] — A foreign Sovereign suing in 

the cts. of this country submits to the juris- 
diction to the extent only that he must 
give discovery, & cross proceedings in mitiga- 
tion of the relief claimed by him can be taken 
against him. 

A foreign State sued to restrain dealing 
with, Sc for the appointment of a new trustee 
of, funds lodged in England in the names of a 
trustee for pltfs. & a trustee for defts. who 
held a concession from pltfs. for the con- 
struction of a railway in their territory. A 
counterclaim for damages in respect of alleged 
breaches of the terms of the concession was 
struck out. — South African Republic v. 
COMPAGNIE FrANOO-BelOE DU CHEMIN DE 
Fer du Nord, [1898] 1 Oh. 190 ; 77 L. T. 
665 5 46 W. B. 151 5 14 T. L. B. 66 ; 42 
Sol. Jo. 66. 

Annotations : — Consd. Duff Development Co. v. Kelantan 
Government, [1924] A. C. 797. Refd. Re Buarei, Suarex 
v. Snare*, [1918] 1 Ch. 170 : The Tervaete, [1922] P. 259; 
Soviet Republics Union v. Belaiew (1925), 42 T. L. R. 21. 

878b. .] — In 1916 a Russian Govt. 

Committee, of which deft, was a member, 
was set up in London by the Imperial 
Russian Govt. & continued by its successor, 
the Russian Provisional Govt., Sc the com- 
mittee, which incurred large financial obliga- 
tions, had possession of certain documents, 
which related to those obligations Sc were 
the property of those Govts. The committee 
ceased to operate in 1918, & the documents 
were handed over to a board of trustees 
appointed by the 0harg6 d’ Affaires of the 
Russian Provincial Govt., Sc deft, became 
resident of the board. The documents had 
ecome the property of pltfs., the present 
Russian Govt., whose sovereignty had been 
recognised by the British Govt., but they 
were still in the possession of deft. Certain 
actions were pending against deft, as a 
member of the Russian Govt* Committee 
with regard to the transactions to which the 
documents related. Pltfs* claimed the de- 
livery up of the documents, Sc deft, contended 
that he was entitled to a lien on the docu- 
ments until he had received an indemnity in 
respect of the other actions, Sc he set up the 
contention by way of defence Sc counter- 
claim : — Held : although where a sovereign 
state was a pltf. a counterclaim could be 
maintained against it, yet the counterclaim 
must be in respect of matters immediately 
connected with the claim. Sc as the indemnity 
sought by deft, was not in respect of any 
liability incurred by him in Sc about the 
custody of the documents, Sc was not in 
respect of matters immediately connected 
with the claim, the action succeeded & the 
counterclaim failed. — Soviet Republics 
Union v. Belaiew (1925), 134 L. T. 64; 
42 T. L. R. 21. 

383. Add. Annotations:— Refd. Soviet Republics 
Union v, Belaiew (192 5), 42 T. L, R. 21 ; 

l* 
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Haile Selassie v. Cable & Wireless, Ltd., 
[1938] 3 All E. R. 077. 

887. Add Annotations : — Consd. Compania Mer 
cantil Argentina v, United States Shipping 
Board (1924), 93 L. J. K. B. 816. Refd. Re 
Suarez, Suarez v, Suarez, [1918] 1 Oh. 176 ; 
The Gagara, [1919] P. 96 ; The Porto 
Alexandre, [1920] P. 30 ; Duff Development 
Co. v, Kelantan Government Sc Colonies 
Crown Agents (1922), 39 T. L. R. 90 ; Duff 
Development Co. v, Kelantan Government, 
[1924] A. C. 797. 

887a. Notwithstanding restrictions on exercise 

of sovereign rights.]-— ( 1 ) It is the settled 
practice of the ct. to take judicial notice of 
the status of any foreign Govt., Sc for that 
purpose, in any case of uncertainty, to seek 
information from a Secretary of State ; Sc 
the information so received is conclusive. 

(2) A Govt, recognised as sovereign by His 
Majesty’s Govt, is not the less exempt from 
the jurisdiction of our cts. because it has 
agreed to restrictions on the exercise of its 
sovereign rights. 

By a deed dated in July, 1912, the Govt, 
of Kelantan granted to applt. co. certain 
mining Sc other rights to be exercised in that 
State, A the deed contained an arbn. clause, 
t whicb incorporated Arbn. Act, 1889 (c. 49), 
so far as applicable. Disputes having arisen 
as to the effect of the deed, t.ipy were referred 
to an arbitrator, who made an award in 
favour of the co. & .directed the Govt, to pay 
the costs of the arbn. In Dec. 1921, the 
Govt, applied to the Ch. Div., under Arbn. 
Act, 1889, s. 11, to set aside the award, but 
the application was refused. In June, 
1922, the co. obtained from the K. B. Div., 
under sect. 12 of the Act, an order giving 
leave to enforce the award, but the order 
was set aside, on the application of the Govt., 
on the ground that Kelantan was a sovereign 
independent State. Before setting aside the 
order the master asked the Secretary of 
State for the Colonies for information as to 
the status of Kelantan, Sc received in reply 
an official letter stating that Kelantan was 
an independent State Sc its Sultan the 
sovereign ruler thereof, Sc that the King did 
not exercise or claim any rights of sovereignty 
over Kelantan, Sc enclosing an agreement 
regulating the relations between the Sultan 
Sc the King. By this agreement the Sultan 
agreed to have no political relations with 
any foreign power except through the medium 
of the King, Sc in all matters of administra- 
tion, other than those touching the Moham- 
medan religion Sc Malay custom, to follow 
the advice of an adviser appointed by the 
King: — Held: (1) the statement in the 
letter as to the sovereignty of Kelantan Sc 
its rulers was not intended to be qualified by 
the terms of the agreement, Sc the letter was 
conclusive; (3) the Govt, of Kelantan had 
not submitted to the jurisdiction of the ct. 
for the purpose of the proceedings to enforce 
the award, either by assenting to the arbn. 
clause or by applying to the ct. to set aside 
the award. — Duff Development Co. v. 
Kelantan Government, [1924] A. C. 797 ; 

93 L. J. Oh. 343 ; 131 L. T. 670 ; 40 T. L. R. 
566 ; 68 Sol. Jo. 559, H. L. 

Annotations:— As to (1) Apld. Engelke v. Mosmann, [10981 

A. C. 43tt. Consd. The Arantzosu Meudi, [1 039 J A. C. 

256. Betd. Musmann r. Eogelko (1927), 96 L. J. K, B. 
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824 ; Compania Naviera Vascongada v. Cristina S.S., 
[1938] A. C. 485. As to (3) Befd7l>ickinson v. Del Solar 
(1929), 45 T. L. R. 637. 

888. Annotation : — Refd. Duff Development Co. 
v. Kelantan Government, [1924] A. 0. 797. 

389. Add, Annotation : — Consd. Soviet Republic 
Union v. Belaiew (1925), 42 T. L. R. 21. 

390. Add, Annotations : — Consd. Re Russian Bank 
for Foreign Trade, [1933] Ch. 745. Refd. 
The Tervaete, [1922] P. 259 ; Duff Develop- 
ment Co. v, Kelantan Government, [1923] 1 
Ch. 385 ; Compania Naviera Vascongada 
v. Cristina S.S., [1938] A. C. 485 ; Haile 
Selassie v. Cable Sc Wireless, Ltd., [1938] 
Ch. 839. 

392. Add, Annotations : — Refd. Aksionaimoye Ob- 
schestvo A. M. Luther v, Sagor, [1921 ] 3 K. B. 
532; The Tervaete, [1922] P. 259; Duff 
Development Co. v, Kelantan Government, 
[1923] 1 Ch. 385 ; The Jupiter (1924), 93 
L. J. P. 158; The Jupiter (No. 3) (1927), 137 
L. T. 333. 

392a. .] — (1) In proceedings in the cts. 

' of this country by or against the ruler of a 

* colonial State whose status is disputed a 
written statement by the Secretary of State 
for the Colonies that the ruler is an inde- 
pendent foreign sovereign is equivalent to a 
communication from the Crown Sc, therefore, 
conclusive, & the ct. will accept it without 
considering whether it is borne out by 
documents which are appended to it. 

In an arbn. in this country between pltf. 
co. Sc the Govt, of Kelantan an award was 
made in favour of the co. with costs. The 
Govt, of Kelantan then moved to set aside 
the award & this motion was dismissed with 
costs. An appeal from this decision was also 
dismissed with costs. No portion of these 
costs had been paid. The co. obtained a 
garnishee order nisi to attach money in the 
hands of the Crown agents of the Colonies on 
behalf of the Govt, of Kelantan. Upon an 
application by the co. for payment by the 
garnishees the Govt, of Kelantan Sc the 
Crown agents appeared together Sc contended 
that Kelantan was an independent sovereign 
State & the ct. had no jurisdiction to execute 
the orders for costs by a levy on the property 
of that State : — Held : (2) although the 

Govt, of Kelantan had, by initiating proceed- 
ings to set aside the award of the arbitrator, 
submitted to the jurisdiction of the ct., 
(3) that submission had not the effect of 
rendering liable to execution any property 
belonging to the Govt, within the jurisdiction. 
— Duff Development Co. v. Kelantan 
Government, ( 1923] 1 Ch. 385 ; 92 L. J. Ch. 
273 ; 129 L. T. 290 ; 39 T. L. R. 187 ; 67 
Sol. Jo. 280, C. A. 

393. Add, Annotations : — Refd. The Porto Alex- 
andre (1919), 89 L. J. P. 97 ; Compania 
Mercantil Argentina v. United States Ship- 
ping Board (1924), 93 L. J. K. B. 810. 

393a. — — .] — A sovereign independent State 

does not, by entering into a trading contract 
with a foreigner, lose its immunity from 
process in foreign cts. as regards matters 
arising out of the contract ; nor does a 
sovereign independent State, by making a 
submission to arbn. in a foreign country, lose 
its immunity from being impleaded in the cts. 
of the foreign country. — Compania Merc an- 
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til Argentina v. United States Shipping 
Board (1924), 93 L. J. K. B. 816 ; 131 L. T. 
388 ; 40 T. L. B. 601 ; 68 Sol. Jo. 666, C. A. 

893b. .] — duff Development Co. v. 

Kelantan Government, No. 392a, ante. 

893c. .] — Duff Development Co. v . 

Kelantan Government, No. 387a, ante. 

394. Add. Annotations : — Retd. Re Suarez, Suarez 
v. Suarez, [1918] 1 Oh. 176 ; The Gagara, 
[1919] P. 96 ; The Porto Alexandre, [1920] 
P. 30 ; Duff Development Co. v. Kelantan 
Government (1922), 39 T. L. B. 96 ; Duff 
Development Co. v. Kelantan Government, 
[1924] A. C. 797 ; Compania Mercantil 
Argentina v. United States Shipping Board 
(1924), 93 L. J. K. B. 816 ; Compania Naviera 
Vascongada v. Cristina S.S., [1938] A. C. 485. 

395. Add. Annotation : — Refd. Compania Naviera 
Vascongada v. Cristina S.S., [1938] A. C. 485. 

395a. Claim to property subject of litigation.] — The 

de jure sovereign of a foreign country having 
brought an action to recover from an English 
co. a sum of money due under a contract, the 
ambassador of the de facto sovereign of that 
country gave notice to the co. by letter that 
his Govt, claimed to be entitled to the sum 
in question : — Held : the rights of pltf. could 
be adjudicated upon without directly or 
indirectly impleading a foreign sovereign, & 
accordingly, notwithstanding the claim in- 


timated, the ct. had jurisdiction to hear & 
determine the action. — Haile Selassie v. 
Cable & Wireless, Ltd., [1938] Ch. 839 : 
[1938] 3 All E. R. 384 ; 107 L. J. (CH.) 380 ; 
159 L. T. 385 ; 54 T. L. R. 996 ; 82 Sol. Jo. 
565, C. A. 

Annotation: — Bold. Tho Arantzazu Mendi, [1939] P. 37. 
403. Add. Annotation : — Generally , Retd. Soviet 
Republics Union t>. Belaiew (1925), 134 
L. T. 64. 

406. Add. Annotations : — Consd. Duff Develop- 
ment Co. v. Kelantan Government, [1924] 
A. 0. 797. Refd. Re Suarez, Suarez v. 
Suarez, [1918] 1 Ch. 176 ; The Gagara, [1919] 
P. 95 ; The Porto Alexandre, [1920] P. 30 ; 
Duff Development Co. v. Kelantan Govern- 
ment (1922), 39 T. L. B. 96; Compania 
Mercantil Argentina v. United States Ship- 
ping Board (1924), 93 L. J. K. B. 816. 

407a. -Duff Development Co. v. 

Kelantan Government, No. 392a, ante. 

407b. .1 — Duff Development Co. v. 

Kelantan Government, No. 387a, ante. 

— — .]— Admiralty, No. 14 If, 

P08t. 

409. Add. Annotations : — Refd. Aksionaimoye Ob- 
schestvo A. M. Luther v. Sagor, [1921] 1 
K. B. 456 *, Duff Development Co. v. Kelantan 
Government, [1923] 1 Ch. 385 ; Duff Develop- 
ment Co. v , Kelantan Government, [1924] 
A. C. 797. 


Part IV. — Conditions Precedent to Action. 


412. Add. Annotation : — Apld. Cipriani v. Burnett, 
[1933] A. C. 83. 

412a. .] — A contract may make the 

award of a specified tribunal a condition 
precedent to an action at law without doing 
so in terms. 

The tickets sold for a sweepstake in con- 
nection with a race meeting in Trinidad 
stated : “ This ticket is sold subject to the 
condition that in the event of any dispute 


arising with respect to any matters connected 
with the drawing of the sweepstake, or the 
awarding of the prizes, the decision of the 
stewards of tho Trinidad Turf Club thereon 
shall be accepted as final ” : — Held : the 
terms of the ticket, having regard to the cir- 
cumstances belonging to it, made a decision 
by the stewards a condition precedent to 
any action to recover the stakes. — Cipriani 
v. Burnett, [1933] A. C. 83; 102 L. J. P. C. 
118 ; 148 L. T. 148, P. C. 


PART IV. SECT. 2. 
to. Consent of supervisors — Con- 
struction of local Act— Action by 
** creditor 44 — Who is.] — Sect. 4 of c. 73, 
1927, an Act respecting the City of 
Swift Current, provides that during a 
certain period no 44 creditor 44 shall 
comme nce a " suit, action or other 

S rooeeding ” against the city without 
tie written consent of the super- 
visors,” & sect. 2 defines 44 creditor ” 
as a person, firm, etc., 44 now having, or 
who may hereafter have, any action, 
cause of action, debt, aooount. 
covenant, contract, claim or demand 
whatsoever, against the city 44 
Held: definition of 44 creditor ” is 
wide enough to include a person having 
a cause of action founded only on tort. 
-BEI8W ANGER _V. SWIFT CURRENT 


— JDJU1BVY Vi Unjr* v'WMW* 

[1930] 3 W. W. R. 519: [1931] 
b. L. R. 407 ; 25 S. L. R. 141 : -- 
C. B. R. 133 ; affg., [1930J 4 D. L. R. 
1031 ; 2 W. W. R. 59 ; 24 8. L. R. 
453.---CAN. 

it. Debt Adjustment Board-Action 
founded on tort — Action to set aside 
conveyance on ground of fraud .) — An 
action to set aside & transfer of property 
on the ground that it was obtained by 
undue influence, duress Sc fraud is not 
one founded upon a tort, &, therefore. 


does not fall within sect. 11 (2) of 
Debt Adjustment Act, 1933, which 
excludes an aotion founded on tort 
from the operation of the Act. — 
Clare t. Cayen, [1935] 2 W. W. R. 
18. — CAN. 


•v. Action for recovery of 

possession.] — Held: no permit neces- 
sary. — F hisbv v. Smith, [1934] 1 
W. W. R. 834.— CAN. 


iw. Who is 44 resident 

home owner.**] — Troyan v. Park, 
[1936] 3 W. W. R. 258.— CAN. 

■x. Under Landlord 

Tenant Act , R.8.S., 1030.]— Pro- 
ceedings under Landlord Sc Tenant 
Act. R.S.S., 1930, against an over- 
holding tenant are proceedings for 
“recovery of possession of land 
within sect. 7 (1) of Debt Adjustment 
Act, 1934. Such proceedings are not 
an 44 action or soft.** Sc therefore the 
application of sect. 7 (1) is not 

excluded by the exception in Beet. 7 
(2) of any " action or suit which is 
founded on tort.” Therefore, com- 
pliance with sect. 7 (1) is a condition 
precedent to the initiation of such 
proceedings. — Selzler v . Kary, [1935] 
2 wTwTR. 25 ; 5 F. L.J. (Can.) 21.— 
CAN. 


•y. .J— In proceed- ♦ 

ings under Landlord Sc Tenant Act, 
R.S.S., 1930, for a wilt of possession 
held that the tenant (tad tho right to 
have the issues tried whether the land- 
lord having discontinued its first aotion 
for foreclosure, had the right to pro- 
ceed in a second aotion for foreclosure 
without obtaining a new permit from 
the Debt Adjustment Board 8c whether 
the permit for the first action was of 
any value to the landlord ; and these 
matters should not be tried in a sum- 
mary way Sc that, in the exercise of the 
discretion conferred by soot. 53 (3) 
of said Act, the writ of possession 
should be refused . — lie Great-West 
Life Assurance Co. Sc Lanskail, 
[1937] 1 W. W. R. 77. — CAN. 


■z. Action for negligence 

under Vehicles Act , 1935.] — An aotion 
against the owner of a motor car 
based on the liability imposed on him 
by sect. 72 of Vehicles Act, 1932, Is 
an aotion 44 founded on tort/ 4 within 
sect. 7 (2) (5) of Debt Adjustment Act, 
1934. 

An action against a husband who is 
sued Jointly with his wife for her 
negligence in driving a motor car is, 
also, an action 44 founded on tort/ 4 — 
Davidneb v. Schuster & Mrazbk, 
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Case* 425— 497a. English and Empire Digest Supplement, 


425. Add. Annotations : — Consd. Joachimson v. 
Swiss Bank Oorpn., [1921] 8 K. B. 110. 
Refd. Bradford Old Bank v. Sutcliffe, [1918] 
2 E. B. 838. 

428. Add . Annotation : — Refd. Bradford Old Bank, 
Ltd. v. Sutcliffe (1918), 84 T. L. R. 019. 
480/J.dd. Annotations : — Consd. Joachimson v. 
Swiss Bank Oorpn., [1921] 3 E. B. 110. 
Refd. Bradford Old Bank v. Sutcliffe, [1918] 

2 E. B. 838. 

434. Add. Annotations : — Consd. Tate v. Orewd- 
son, [1938] 3 All E. R. 43. Refd. Bradford 
Old Bank v . Sutcliffe, [1918] 2 K. B. 833 ; 
Joachimson v. Swiss Bank Oorpn., [1921] 

3 K. B. 110. 

436. Add. Citation -11 L. J. Q. B. 87. 


448. Add. Annotation : — Refd. Bradford Old Bank 
v. Sutcliffe, [1918] 2 E. B. 833. 

461. Add. Annotations — Consd. Joachimson v . 
Swiss Bank Oorpn., [1921] 8 E. B. 110. 
Refd. Bradford Old Bank v. Sutcliffe, [1918] 
2 E. B. 833. 

462. Add. Annotations : — As to (1) Consd. Tate v. 
Crewdson, [1938] 3 All E. R. 43. Refd. Brad- 
ford Old Bank v. Sutcliffe, [1918] 2 K. B, 
833. 

462. Add. Annotation : — As to (1) Refd. Bradford 
Old Bank v. Sutcliffe, [1918] 2 E. B. 833. 
468. Add Annotation : — Consd. Bradford Old 
Bank v . Sutcliffe, [1918] 2 E. B. 833. 

480. Add “ For full anns., see S. O., No. 170, 
ante.” 


Part V. — Suspension of Right of Action 


491. Add. Annotation : — Dbtd. Flint v. Lovell, 
[1935] 1 K. B. 364. 

490. Add. Annotations : — Refd. Admiralty Oomrs. 
v. S.S. Amerika, [1917] A. C. 38 ; Flint v. 
, Lovell, [1935] 1 E. B. 354. 

497. Add. Annotation : — Refd. Flint v. Lovell, 
[1935] 1 K. B. 354. 


497a. .] — If the party know that he has 

' been robbed of the goods, he must, in order 
to obtain restitution, first prosecute the 
felon. — Harris v. Shaw (1738), Lee temp. 
Hard. 349 ; 95 E. R. 220. 

Annotation : — Retd. Wells v. Abrahams (1872), L. R. 7 
Q. B. 554. 


RlESENBERG V. SCHUSTER & MRAZEK, 
[1936^1 W. W. R. 46 ; 1 D. L. R. 560. 

•a. Action for trespass.] — 

Aotions for damages for trespass to 
land, for tbo removal of a granary and 
for waste by cutting timber are aotions 
"founded upon tort" &, therefore, 
are proceedings whloh by sect. 7 (2) of 
Debt Adjustment Act, 1934, are 
exoepted from the application of 
sect. 7 (1) thereof. —Stewart v. 

SHEKSTOB1TOFF, [1988] 1 W. W. R. 
280 ; 1 D. L. R. 578.— CAN. 

sb. Action for statutory claim — 

Action against insurer.] — An action 
brought under sect. 222d of Saskatche- 
wan Insurance Act, as amended by 
1 933, o. 22, by an Injured person against 
the insurer on an automobile policy, 
is an " action for a statutory claim,” 
within the meaning of sect. 7 (1) of 
Debt Adjustment Act, 1934, Sc not a 
“ proceeding on a oontraot made or 
entered into by the debtor,” within 
sect. 7 (2) (6) thereof. Sc is, therefore, 
one which cannot be brought without 
the consent of the Debt Adjustment 
Board or the notice required by sect. 7. 
— Landa v. Travelers Insurance 
Oo., [1936] 2 W. W. R. 100 ; 2 D.L. R. 
7 38.— CAN. 

sd. Consent to anything done — 

Relation book]— Debt Adjustment Act, 
1933, s. 6 (2), provides that "the 
oonsent of the Board under this section 
whenever given shall relate back to 
anything done in the action or other 
proceedings in respect to which the 
permit is given ” .—Held : this pro- 
vision is notTeetricted to aotions begun 
before the Act came into force ; Sc, 
therefore, the plea that the permit in 
this oaee was not given until after the 
defence was filed was not sustained. — 
Bow Island e. Halpin, [1986] 1 
W. W, R. 401 ; 2 D. L. R. 237.— CAN. 

si. — Non-compliance with Ad- 
Effect on proceedings.] — The effect of 
Debt Adjustment Act. 1984, is that 
where its provisions as to the steps to 
be taken before bringing action are not 
compiled with the proceedings are null 
Sc void. — Edwards e. Grosser Sc 
Glass, Ltd., [1936J 8 W. W. R. 670.— 
OAR. 


PART V. SECT. 4, SUB-SECT. 1. 

498 U. Claim under Crimi- 

nal Injuries Code of Ireland.] — The 
rule or doctrine that no civil remedy 
will lie against the perpetrators of a 
felonious aot until they have been 
prosecuted to conviction is not 
applicable to a claim for compensation 
under Criminal Injuries Code of 
Ireland for goods stolen in the course 
of rioting. — Tyler v. Cork County 
Council, [19211 2 I. R. 8. — IR. 

499 i. .1 — A criminal charge 

was laid by pltf. bank againBt deft. Tn 
respect of 11,800 which the bank 
alleged it had overpaid deft. Before 
decision In the criminal trial had been 
given, pltfs. instituted an action to 
recover the money. It was contended 
on behalf of deft, that immediately the 
evidence disclosed a criminal offence 
on the part of deft., which had not been 
prosecuted to conviction or acquittal, 
pltfs. should not have been allowed to 

E rooeed with the action, but should 
ave been non-suited : — Held : as a 
criminal prosecution had actually been 
carried through, even though the 
decision was under advisement, the 
action could be maintained. — Stan- 
dard Bank of Canada v . Shuen Wah, 
[1919] 1 W. W. R. 586 ; 26 B. C. R. 
441.— CAN. 

499 it. .1 — Where, in an 

action for assault k battery, pltf. 
proves that the injury caused grievous 
bodily harm, pltf. will be nonsuited 
unless it appears that proceedings have 
been taken against deft, for the 
criminal offence. — S chohl v. Kay 
(1862), 10 N. B. R. (5 All.) 244.— CAN. 

504 ill. .1— No 

hard 3c faat rule can be laid down to 
Indicate the considerations by which 
a ct, ought to be guided in considering 
the question of the stay of a criminal 
proceeding, pending the disposal of a 
civil suit. Sc eaoh case must be deter- 
mined upon its own facts. Even if 
some or all the matters materially in 
issue are the same, that in itself cannot 
be a reason for staying the criminal 
proceedings. One testis whether the 
prosecution Is public or private. Where 
ft is publio the ot. as a role would not 

12 


stay criminal proceedings. — G opal- 
OHANDRA CHAKRAVABTI V. KING Eif- 
PRROR (1929), I. L. R. 57 ; Oalc. 558. — 
IND. 

604 iv. .] — The rule 

that where pltf. sues in respect of a 
wrong which Is a tort Sc also a felony, 
deft, should be prosecuted in respect of 
the felony before the civil action Is heard, 
does not make such criminal prosecu- 
tion an indispensable condition prece- 
dent to the right to maintain the civil 
action. In its-modem application the 
rule is merely suspensory of the civil 
rights. Sc is subject to the exercise of 
judicial discretion. In exercising such 
discretion the ct may consider circum- 
stances, such as the Infancy, ignorance, 
or poverty of pltf., which may afford 
exouse for the failure to prosecute In 
respect of the felony. Where pltf. has 
obtained a verdict in the civil action, 
the ct„ on motion for a new trial or for 
judgment, may consider the' circum- 
stance that between verdict Sc motion 
deft, has been prosecuted in respect of 
the felony. — Carlisle v. Okr (No. 2), 
[1918] ft R. 442.— IR. 

604 v. .1 — On Aug. 

12. 1920, an information for theft was 
laid by defts. against pltf. On Aug. 23, 
1920, pltf. began an action in a division 
ot. against defts. to recover 999 for 
wages ; on Aug. 30, defts. counter- 
claimed In the division ot. action for 
money A tickets a mounting to 9202.74. 
" fraudulently ft without oolour of 
right ” converted by pltf* to his own 
use, the subject of conversion being 
the same as that In respect of which the 
criminal charge was made ; on Sept. 22 
pltf. was committed for trial on the 
criminal charge, St on 8ept. 80, a 
true bill was found against him In the 
sessions. On a subsequent day the 
judge of the division ot. heard argu- 
ment as to whether the action should 
be proceeded with before the criminal 
charge was taken up ; be decided that 
it should. Sc fixed a day for trial, but 
on Deo. 10, 1920, neither the action 
nor the criminal proceeding having 
been tried, an order wae made by a 
judge of the Supreme Ct. of Ontario, 
upon the application of defts., pro- 
hibiting the judge c “ " ” “ 


> of the division court 



Vol. L — Action. Oases 505a — 561a. 


505a. Felony depending upon 

intent — Intent not pro ved*]-— Y arjd y v. Green- 
wood (1035), 79 Sol. Jo. 363. 

507. Add. Annotation: — Retd. Admiralty Comrs. 
v. 8 . 8 . Amerika, [1017] A. 0. 38. 

516. Add. Annotations : — Consd. Yardy v. Green- 
wood (1035), 70 Sol. Jo. 383. Retd. Canvey 
Island Comrs. v. Preedy (1021), 01 L. J. Ch. 
203. 


528. Add. Annotation : — Retd. Flint v. Lovell, 
[1035] 1 K. B. 354. 

620. Add. Annotation: — Held. Flint v. Lovell, 
[1035] 1 K. B. 354. 

540. Add. Annotations : — Retd. Weld-Blundell v. 
Stephens, [1010] 1 K B. 520 ; Samuel v. 
Dumas, [1024] A. O. 431 s Pailin v. Northern 
Employers Mutual Indemnity Co., [1925] 
2 K. B. 73. 


Part VIII. — Maintenance and Champerty. 


549. Add. Annotations : — Expld. Neville v. London 
44 Express ” Newspaper, [1010] A. 0. 308. 
Retd. Ford v. Radford (1920), 30 T. L. R. 
658. 

551. Add. Annotation : — Consd. Neville v. London 
41 Express ” Newspaper, [1010] A. C. 388. 

552. Add. Annotation: — Retd. Neville v. London 
44 Express 99 Newspaper, [1019] A. C. 388. 

550. Add. Citation .-—After 44 [10171 2 K. B. 504, 
C. A.” add 44 On appeal , [1010] A. C. 308, 
H. L.,” & after 44 600 ” add 44 681a, 719a.” 
Add Annotation: — Retd. Wiggins v. Lavy 
(1928), 44 T. L. R. 721. 

667. Add. Annotation : — Retd. Neville v. London 
44 Express ” Newspaper, [1019] A. C. 308. 
658. Add. Annotation : — Consd. Neville v. London 
44 Express ” Newspaper, [1010] A. C. 308. 
550. Add. Annotations : — Consd. Neville v. London 
44 Express 99 Newspaper, [1919] A. C. 388. 
Retd. Weld-Blundell v. Stephens, [1010] 1 
K. B. 520 ; Hickman v. Kent or Romney 
Marsh Sheepbreeders’ Assocn. (1020), 30 
T. L. R. 526. 



substitute the 


.] — (1) The success of the main- 
tained litigation, whether an action or a 
defence, is not a bar to the right of action for 
maintenance. 

(2) An action for damages for maintenance 
will not lie in the absence of proof of special 
damage. — Neville v. London 44 Express ” 
Newspaper, Ltd., [1919] A. C. 388 ; 88 
L. J. K. B. 282 ; 120 L. T. 299 ; 35 T. L. R. 
167 ; 63 Sol. Jo. 213, H. L. 


Annotations : — As to ( 2) Folld. Hickman v. Kent or Romney 
Marsh Sheepbreeders Assoon. (1920), 37 T. L. It. 163. 
Apld. Wiggins v. Lavy (1928). 44 T. L. R. 721. Generally . 
Reid. Wild e. Simpson, [1919] 2 K. B. 544; Ellis v. 
Torrington, [1920) 1 K. B. 899 ; Haseldine v. Hosken, 
11933] 1 K. B. 822 ; Howard v. Odhams Press, Ltd., 
[1937]2 All E. R. 609. 


661. Annotation : — As to (2) Retd. Mackey v . 
Monks (Preston), [1918] A. O. 60. 


561a. Special damage — Necessity to prove.] — 

Neville v. London 44 Express 99 News- 
paper, Ltd., No. 560, ante. 


from proceeding in the action until 
after the final disposition of the crimi- 
nal prosecution. Pltf. appealed from 
this order. Sc before the completion of 
the argument of the appeal pltf. was 
tried upon the criminal charge Sc 
acquitted : — Held : the division ct. 
Judge had the right, the claim & 
counterclaim being within the Juris- 
diction of the ct., to stay proceedings 
or otherwise deal with the case ; Sc 

i nhibition did not lie, even if the 
udge erred in the conclusion to which 
ic came. — Re Bryant v. City Dairy 
CO. (1021), 64 D. L. R. 283 ; 37 Can- 
Grim. Oas. 405 ; 50 O. L. R. 40.— CAN. 

504 vi. .J — The rule 

that where an injury constitutes both 
a oivil wrong Sc a felony the civil 
remedy is suspended until after 
prosecution does not apply where the 
offences disclosed by the oivli action 
are offences under the Code, or, if only 
common law offences, are offences 
which could not at any time have been 
classified as felonies. — Porter v. Sol- 
loway Mills Sc Co., Ltd., (1930} 
1 W. W. R. 680 ; 3 D. L. R. 758 ; 26 
Alta. L. R. 160 ; 54 Can. C. O. 181.— 
CAN. 

504 vll. — Illing- 

worth v . Coyle, [19331 3 w. W. R. 
607 ; 48 B. O. R. 81.— CAN. 

504 vfli. .1— Stay of 

civil proceedings for criminal negli- 
gence pending criminal proceedings is 
a matter of discretion, not of right. — 
Johnson t». Bhetlih, [1935] 2 D. L. R. 
806.— CAM. 

PART V. SECT. 4, SUB-SECT. S. 

sol Injury incidental to 
Held : the rale, that civil 


based upon felonious acts of deft. 
Bhould be stayed until deft, had been 
prosecuted, did not apply where injury 
resulted to a person only incidentally 
to the felony, &, in any event, the rule 
did not apply to actions based upon 
sect. 3 of Compensation to Relatives 
Act. 1897. — Carr v. Baker (1936), 36 
8 . R. N. 8. W. 301 ; 53 N. 8. W. W. N. 
110.— AUS. 


PART V. SECT. 4, SUB-SECT. 3.— B. 

526 ii. No jtrosecution jirobalrtc. J 

— A counterclaim alleged that dcfts. by 
counterclaim, being employed in man- 
agerial & clerical positions by deft, eo., 
had conspired to defraud & did defraud 
it. No criminal charges had been laid 
or tlu’eatened, or were probable. On 
a motion for an order staying proceed- 
ings until the alleged crimes had been 
prosecuted & disposed of in the 
criminal cts. Held: after referring 
to sect. 13 of the Criminal Code, R.S.C. 
1927, the motion should be refused. — 
Czernkwicz v. Winnipeg Wholesale 
Grocery & Confectionery, Ltd ., 
11939] 2 W. W. R. 318. — CAN. 


PART V. SECT. 4, SUB-SECT. 8.— 0. 

•p. Civil action against company — 
Prosecution of directors.] — On appeal 
from an order -staying a civil action 
against an incorporated oo. until a 
criminal prosecution against certain 
officers thereof should be disposed of : 
— Held /-the appeal should be allowed. 
— Mack mm v. Solloway, Mills Sc Oo., 
Ltd. (No. 3), [1931] iW.W.R. 926: 
4 D. L. R. 417 : 44 B. C. R. 401 ; 57 
C. 0. 0. 103.— CAN. 

ir. Civil action against society — 
Prosecution of trustees.}— Held : cavil 


action should not be stayed. — Koz- 
lowbki v. Workers* Benevolent 
Society op Canada (No. 2), [19331 3 
W. W. R. 566 ; [19341 1 D. L. R. 237 ; 
41 Man. L. R. 488.— CAN. 

PART V. SECT. 4, SUB-SECT. 3.— D. 

■z. Abolition of distinction between 
felonies d; misdemeanors — Action 

against company — Prosecution of 

directors.] — Even if the rule, that where 
an injnry constitutes both a oivil 
wrong Sc a felony the oivil remedy is 
suspended or may be stayod until the 
person who committed the injury has 
been prosecuted, is In force in Alberta, 
it is inapplicable where the oivil action 
is against an incorporated company Sc 
a stay thereof is asked for on the ground 
that criminal proceedings are pending 
against directors of the oo. on charges 
identical with those which might be 
based on the foots which may be dis- 
closed in the oivil actions but there is 
nothing alleged in the latter action 
to show that said directors are in- 
dividually connected with or have a 
knowledge of the facts alleged in that 
action Since said rule under tho law 
of England was applicable where tho 
prosecution was for a felony but not 
where it was for a misdemeanor. Sc 
the distinction between felonies & 
misdemeanors has been abolished with 
respect to offences against the Criminal 
Code, the rule does not apply where 
the offences disclosed by the civil 
action are offences under the Code or, 
if only common-law offences, are 
offences which could not at any time 
have been classified as felonies. — 
Poster v. Solloway, Mills Sc Co., 
LTD., [1930] 1 W. W. R. 680 : 3 
D. L. It. 758 ; 26 Alta. L. R. 150; 
54 Can. C. C. 181 .--CAN. 
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561b. .] — Pltf., a member of deft. 

assocn., brought an action against G., the 
secretary, Sc W., the president, of the assocn., 
for libel in the conduct of the business of the 
assocn., & in the same action 0. counter- 
claimed against pitf. for damages for libel in 
respect of the same business. The action 
resulted in judgment for defts. on the claim, 
with damages for £75 for 0. on the counter- 
claim. The assocn. before the hearing of the 
action had passed resolutions to indemnify 0. 
Sc W. against any liability or costs arising 
, from the action against them, Sc that the 
indemnity should extend to the costs of any 
counterclaim that counsel might advise 
should be made, provided that any costs of 
the action for which the assocn. would be 
liable should be paid pro tanto out of any 
moneys recovered in the action. Pltf. then 
brought an action against the assocn. for 
maintenance Sc champerty, Sc other relief : — 
Held: (1) champerty being a form of 
maintenance, a decision which applies to 
the genu* must also apply to the species ; 
(2) pltf. had not proved any special damage, 
Sc his claim in champerty failed equally 
/with his claim in maintenance. — Hickman v. 
Kent or Romney Marsh Sheepbreeders* 
Assocn. (1920), as reported in 151 L. T. Jo. 5, 
*0. A. 

566. Add. Annotation : — Refd. Neville v. London 
44 Express ” Newspaper, [1919] A. 0. 308. 

569. Add. Annotation : — Consd. Neville v. London 
“ Express ” Newspaper, [1919] A. 0. 308. 

576. Annotations: — For 44 For full aims., see 9 * 
read 44 Mentd. Williams v. Page (No. 4) 
(1859), 28 Beav. 148.” 

577. Add. Annotation : — Consd. Neville v. London 
44 Express ” Newspaper, [1919] A. 0. 308. 

588. Add. Annotations : — Refd. County Hotel & 
Wine Go. v. L. Sc N. W. Ry., [1918] 2 K. B. 
261 ; Ford v. Radford (1920), 30 T. L. R. 058. 

584a. Special damage — Necessity to prove.] — Hick- 
man v. Kent or Romney Marsh Sheep- 
breeders’ Assocn., No. 501b, ante. 

585. Add. Annotation : — Refd. Ford v . Radford 
(1920), 80 T. L. R. 058. 

589. Add. Annotation : — Refd. Parkinson v. College 
of Ambulance Sc Harrison, [1925] 2 K. B. 1. 

590. Add. Annotations : — Apld. Ford v. Radford 
(1920), 30 T. L. R. 058. Refd. Neville v. 
London 44 Express ” Newspaper, [1919] A. C. 
308. 

592. Add. Annotation : — Refd. Ford v. Radford 
(1920), 30 T. L. R. 058. 

593a. .] — Uttley v . Hooper Sc Co. 

(1935), 79 Sol. Jo. 542. 


594. Add. Annotation: — Refd. Wild v. Simpson, 
[1919] 2 K. B. 544. 

598a. Percentage.] — Pltf. was retained 

by deft, to act as his solr. in an action brought 
against him. Deft, had a counterclaim, Sc, 
while the action was proceeding, an agree- 
ment was made that in the event of deft.'s 
recovering moro than sufficient to pay his 
creditors in full & all legal expenses he would 
pay his solr. a percentage on the amount, the 
Bolr. agreeing to conduct the counterclaim 
on the above terms, Sc not to look to deft, for 
any costs of the counterclaim except out-of- 
pocket expenses in the event of the success 
of pltf. in that action. Deft, lost the action, 
Sc his solr. sued him for the costs : — Held : 
pltf. could not recover as (1) (Bankes, L.J.) 
the agreement was champertous, Sc its effect 
was to make it an essential part of pltf.’s 
cause of action on his original retainer that he 
should negative the event in which he was 
to get no costs, namely, the event of the 
success of pltf. in the previous action ; 

• (2) (Atkin, L.J.) the champertous nature 

. of the agreement prevented pltf. from com- 
pleting his services lawfully. Sc consequently 
he could not recover on a quantum meruit. — 
Wild v. Simpson, [1919] 2 K. B. 544 ; 88 
L. J. K. B. 1085 ? 121 L. T. 320 ; 35 T. L. R. 
570 ; 03 Sol. Jo. 025,-0. A. 

599a. .1 — Pltf. carried on business as 

the 44 Turf Register,” which in a prospectus 
issued by him was called a 44 society ” ; but 
he was the sole proprietor of the business, 
though he described himself in the prospectus 
as secretary. In consideration of a subscrip- 
tion, & of a commission on the amount 
recovered, he undertook to collect for the 
subscribers betting debts which, under the 
provisions of Gaming Acts, were not re- 
coverable. It was agreed between him & 
deft, in the terms of the prospectus, that in 
consideration of pltf. 44 putting up all the 
necessary disbursements for the institution 
Sc conduct of legal or other proceedings, the 
net profits accruing directly or indirectlv is 
to be equally divided between claimant Sc 
the society.” Pltf. brought an action to 
recover the amounts of debts alleged to have 
been wrongfully collected by deft, in breach 
of the agreement : — Held : the agreement 
was illegal Sc void, being contrary to public 
policy, Sc champertous, as there was no com- 
munity of interest between the parties, 
except such as was created ^by the agreement 
itself, Sc pltf. could not recover. — Ford v. 
Radford (1920), 30 T. L. R. 058 ; 04 Sol. 
Jo. 571. 


PART VIII. SECT. 1, SUB-SECT. 1.— A. 

NT. Law of Quebec .] — Champerty & 
maintenance ' constitute criminal 
offences in Quebec by virtue of the 
common law introduced by tho Quebec 
Act of 1774. — R. v. Borjdoff (1938), 
70 C. C. C. 35.— CAN. 

PART VIII. SECT. 1, SUB-SECT. 3. 

5S1 lx. One, D., died 

Ronleas in 1843, leaving him surviving 
three widows, the last of whom died 
in 1894. The widows had from time 
to time made numerous alienations of 
portions of their husband's estate to 
defts., most of the transactions being 
evidenced by registered deeds. In 


1906, the present suit for possession 
was brought by A., a collateral of D. 
& certain assignees from A., to whom 
he, after the death of the last sur- 
viving widow, heid transferred a share 
In the property in consideration of 
their agreeing to supply funds for the 
litigation to recover oack the land from 
the alienees '.—Held : the En gli sh 
rules against champerty & maintenance 
are not in force In India, 4c agreements 
to flnanoe litigation on condition of a 
promise to share in its fruits are not 
against publio policy or void & can be 
enforced, unless they are extortionate 
or otherwise inequitable. — Thakab 
Singh v. Uttam Kaur (1929), I. L. B. 
10 Lah. 613.— IND. 

14 


694 vli. -S— .]— The 

English law of champerty is not in 
force in India & fair agreement* to 
share property in litigation with others 
in consideration of their supplying the 
funds for carrying on suits are not 
opposed to public policy. Sc such agree- 
ments should receive effect exoept when 
extortionate or inequitable. — Indab 
Singh e. Munshi (1919), I L. R. 1 
Lah. 124.— IND. 


594 Till. — 


— An agreement 


to oontribute towards the costs of 
law suit in consideration of receiving 
a share in the result of the suit : — 
Held : on the facts to be not cham- 
pertous. — Fellowb -Smith v. Shanks 
(1995), 46 N. L. R. 168.— 8. AF. 
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601. Add. Annotations : — Retd. County Hotel & 
Wine Co. v. L. & N. W. Ry., [1918] 2 K. B. 
251 ; Neville v. London “ Express ” News- 
paper, [1919] A. C. 868 ; Ellis v. Torrington, 
[1920] 1 K. B. 399. 

602. Add. Annotations : — Retd. County Hotel & 
Wine Co. v. L. & N. W. Ry., [1918] 2 K. B. 
251 ; Ellis v. Torrington, [1920] 1 K. B. 399; 
Allgemeine Versicherungs-Gesellschaft Hel- 
vetia v . German Property Administrator, 
[1931] 1 K. B. 672. 

603. Annotation : — As to (1) Retd. County Hotel & 
Wine Co. v. L. & N. W. Ry., [1918] 2 K. B. 251. 

604. Annotations : — Retd. County Hotel & Wine 
Co. v. L. & N. W. Ry., T1918] 2 K. B. 251 ; 
Marsden v . Heyes, [1927] 2 K. B. 1. Retd. 
Gottlifle v. Edelston (1930), 99 L. J. K. B. 
547. 

604a. Assignment of option to take 

lease.] — In 1853 the L. & 0. Ry. Co., the pre- 
decessors of deft, co., leased land adjacent to 
the station at Carlisle to H. for 999 years, 
for the purpose of erecting an hotel thereon. 
The lease contained a covenant by the co. 
with H., his exors., administrators & limited 
assigns that “ the co. & their successors & 
assigns shall permit the tenant or occupier 
of the hotel for the time being & his servants 
to have access to the platforms of the station 
& that the tenant or occupier of the hotel 
shall have the option of renting the refresh- 
ment rooms ” at a rent to be fixed as there 
mentioned, “ in preference to any other 
party.” In 1860 H. granted a sub-lease of 
the hotel premises to B. for 21 years, & the 
co. also granted to B. a lease of the refresh- 
ment rooms for 21 years. In 1866 pltf. co. 
obtained an assignment from B. of his interest 
under these two documents, & an assignment 
from H. of the land comprised in the lease of 
1853 & ” All & singular other premises com- 
prised in & demised by the said recited 
indenture of lease of Aug. 1, 1853.” Prom 
1866 onwards pltfs. managed & conducted 
both hotel & refreshment rooms, & after the 
expiration of the 21 years’ term granted by 
the sub-lease of 1860 to B., they continued 
in occupation of the rooms upon such terms 
of that sub-lease as were applicable. In 
1879 defts. succeeded by statute to the 
contracts of the L. & 0. Rv. Co. On April 2, 
1891, defts. & the Caledonian Ry. Co. 
demised to pltfs. a plot of land adjacent to 
the hotel for 962 years. The deed recited 
the lease of 1853, & referred to it as the 
“ principal indenture ” ; & it also provided 
that “ these presents are without prejudice 
to any of the covenants conditions & agree- 
ments contained in the principal indenture,” 
which were to remain & be in full force. On - 
Mar. 24, 1916, defts. gave six months’ notice 
to pltfs. to determine their occupation of the 
refreshment rooms. Pltfs. gave up posses- 
sion, A then served a written notice on defts. 
stating their desire to exercise the option 
contained in the lease of 1853, & requesting 
to be informed as to terms. Defts. havihg 


ignored the notice, pltfs., on Oct, 16, 1916, 
obtained an express assignment from the 
personal representatives of H., who had 
died in 1876, of “ all that the benefit right 
title & interest, if any, now remaining out- 
standing of or otherwise vested in them or 
any or either of them of & in the railway 
obligations.” Pltfs. claimed (a) a declara- 
tion that defts. by the lease of 1863 were 
under an obligation to put & keep the 
occupier of pltfs,* hotel in occupation of the 
refreshment rooms, upon the terms of paying 
therefor a fixed market rent ; (b) to have 
such rent fixed under the direction of the 
ct. ; (c) damages for the breach of such 

obligation by defts. : — Held: (1) the option 
clause did not run with the land, & pass 
ipso facto by the assignment of the lease of 
1853, as it did not touch or concern the 
thing demised ; (2) the option clause was 
assignable, & was not a covenant merely 
personal to the covenantee ; (3) the benefit 
of this clause was not assigned by the 
deed of 1866, inasmuch as the word 
“ premises ” therein referred to the land & 
buildings demised, & not to the option 
clause ; (4) the deed of 1891 was not a fresh 
grant of the option rights to pltfs., & did not 
constitute a binding recognition of pltfs. as 
the assignees of the option clause ; (5) the 
assignment of Oct. 16, 1916, by the personal 
representatives of H., of the option clause 
in the lease of 1853, being an assignment of 
a right of property, was not invalid for 
champerty ; (6) the option clause was void 

for uncertainty ; (7) the option clause was 
ultra vires of the railway co., as it fettered 
injuriously & gravely their obligations of 
performing efficiently their public duties. — 
County Hotel & Wine Co. v . London & 
North Western Ry. Co., [1918] 2 K. B. 
251 ; 87 L. ,T. K. B. 849 ; 119 L. T. 38 ; 34 
T. L. R. 393 ; 17 L. G. R. 274 ; affd. on other 
grounds, [1921] 1 A. 0. 85, H. L. 

807, Add. Annotations : — As to (1 ) Dlstd. Ford v 
Radford (1920), 36 T. L. R. 658. Refd 
County Hotel & Wine Co. i\ L. & N. W. Ry., 
[1918] 2 K. B. 251. 

815. Annotation : — Reid. County Hotel & Wine Co. 
v. L. & N. W. Ry., [1918] 2 K. B. 251. 

817, Add. Annotations : — Reid. County Hotel & 
Wine Co. v. L. & N. W. Ry., [1918] 2 K. B. 
251 ; Ellis v. Torrington, [1920] 1 K. B. 399. 

617a. Lease ol tithes — With covenant to take legal 
proceedings lor recovery ol tithes.] — Agree- 
ment to lease the rectorial tithes of a parish, 
including the tithes of ninety acres supposed 
to be within the parish, but which had not 
aid tithes to the lessor during his incum- 
ency with a stipulation that the intended 
lessee would, within a given time, take such 
legal proceedings for the recovery of the 
tithes of the ninety acres as his counsel should 
advise : — Held : not to be within Statute 
of Maintenance, 1540 (c. 9). — White v . 
Gardner (1835), 1 Y. & C. Ex. 385; 160 
E. R. 157. 


PART VIII. SECT. 2, SUB-SECT. t. 

801 it. Payment of consideration 

dependent on success of action — Assign- 
meat void .) — First Mortgage Co. tJ. 
Noun, (1925] 4D.L.E. 221. — CAN. 

PART VIII. SECT. 2, SUB-SECT. 3. 
620 i. Purchase of lands in litigation — 


Pending actions relating to property 
purchased — Specific performance. 1 — 
Pltfs. having filed a bill for specific 
rformance of a contract by one R. 
sell a certain mine to them, it was 
agreed between pltfs. A T., one ol the 
now defts., pending such suit, that 
certain persons should purchase said 
mine from pltfs. ; that they should 

15 


deposit the money required for tho 
security for costs which pltfs. had been 
ordered to give iu said suit & pay all 
costs incurred or to be Incurred therein, 
or in any other suit brought or defended 
by them respecting said mine. & pay 
all moneys due for the purchase thereof, 
& allot to each of pltfs. a twentieth 
share therein, if they should succeed 
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621. Add Annotations: — Consd. County Hotel 
So Wine Oo. v. L. & N. W. By., [1618] 2 
K. B. 251. Apld. Ellis v. Torrington, £1920] 

1 K. B. 899. 

621a. Dilapidations,] — A freehold mes- 

suage So tenement were the subject of the 
following leases : (a) a head lease which ex- 
pired on Dec. 25, 1917 ; {b) sax underlease 
which expired on Dec. 18, 1917 : (c) a 

sub-underlease which expired on Dec. 15, 

1917. All three leases contained onerous 
covenants to repair the premises So to keep 
them & yield them up in good repair. The 
sub-underlease became vested by. assignment 
in deft. On Dec. 18, 1917, pltf . who had been 
a tenant to deft, of the same premises, & was 
liable to him under a covenant to repair less 
onerous than those in the three leases above 
mentioned, agreed to purchase, So on May 1, 

1918, took a conveyance of the fee simple of 
the premises together with the benefit of the 
covenants in the head lease. At the ex- 
piration of all the leases the premises were 
out 6f repair & deft, was threatening pltf. 
with an action on his covenant. Thereupon 
.pltf. obtained an assignment of the full 
benefit of the lessee’s covenants to repair 
contained in the sub-underlease, & com- 
menced an action against deft, as assignee 
of the sub-underlease for breaches of the 
lessee’s covenants therein : — Meld : the as- 
signment was free from objection on the 
ground of maintenance or champerty, the 
right of action on the covenants being so 

* connected with the enjoyment of property 
as to be more than a bare right to litigate. — 
Ellis v. Torrington, [19201 1 K. B. 399 ; 
89 L. J. K. B. 369 ; 122 L. T. 301 ; 30 
T. L. B. 82. 0. A. 

Annotation.— Reid. Rye v. Purcell, [19261 1 K. B. 146. 

684. Add. Annotation : — Consd. Ellis v, Torrington, 
[1920] 1 K. B. 899. 

685. Add. Annotations: — As to (1) Retd. Ellis v . 
Torrington, [1920] 1 K. B. 399. As to (2) 
Consd. County Hotel So Wine Co. v. L. Sc 
N. W. By., [1918] 2 K. B. 251. Retd. Earle 

n l»td. v..Hemsworth R. D. 0. (1928), 

. T. 69. Generally, Refd. Earle v. 
Hemsworth R. D. C. (1928), 44 T. L. R. 758. 

686. Add. Annotations : — Apld. Ellis v. Torrington, 
[1920] 1 K. B. 399. Refd. County Hotel & 
Wine Oo. v. L. & N. W. Ry„ [1918] 2 K. B. 251. 

687. Add. Annotations: — As to (1) Apld. Ellis v. 
Torrington, [1920] 1 K. B. 399. Refd. 
County Hotel & Wine Oo. v. L. & N. W. Ry., 
[1918] 2 K. B. 261. 


Digest Supplement. 

687a. Actions for infringement of copyright — 

Society for protection of copyright interests of 
members.] — Pltf. society was formed as a 
limited co. to protect the copyright Interests 
of members, who assigned their copyrights 
to the society* By the rules of the society 
fees So damages recovered were pooled, & 
the fund so formed was divided among the 
members after the deduction of expenses. 
The assignments were real So substantial 
transactions, So the provision as to the 
division of the damages was only subsidiary. 
In an action by the society for the infringe- 
ment of copyrights which had been assigned 
to the society by two members : — Held : 
the arrangement between the society So its 
members was made for legitimate busi- 
ness reasons So was not champertous, So 
pltfs. were entitled to succeed. — P erforming 
Rights Society, Ltd. v . Thompson (1918), 
34 T. L. R. 351. 

687b. Assignment of judgment.] — In an action 
of assumpsit to pay money in consideration 

. of the assignment of a judgment : — Held : 

„ this was good consideration So might be 
assigned without maintenance. — L oder v. 
Chesleyn (1604), 1 Sid. 212 ; 82 E. R. 1003. 

640. Add. Annotation : — Consd. Neville v. London 
“ Express ” Newspaper, [1919] A. 0. 368. 

641. Add. Annotation : — Refd. Neville v. London 
44 Express M Newspaper, [1919] A. O. 308. 

842. Add. Annotation : — Refd. Neville v. London 
41 Express ” Newspaper, [1919] A. C. 808. 

644. Add. Annotations : — Consd. Neville v. London 
44 Express ” Newspaper, [1919] A. C. 308. 
Dlstd. Ford v. Radford (1920), 36 T. L. R. 058. 

645. Add. Annotation : — Refd. Neville v. London 
44 Express ” Newspaper, [1919] A. C. 308. 

846. Add. Annotations : — Refd. Neville v . London 
44 Express ” Newspaper, [1919] A. O. 308 ; 
Weld-Blundell r. Stephens, [1919] 1 K. B. 
520 ; Hickman v. Kent or Romney Marsh 
Sheepbreeders’ Assocn. (1920), 80 T. L. R. 528. 

648. Add. Annotations: — As to (1) Apld. Ford v* 
Radford (1920), 30 T. L. R. 058. Generally , 
Refd. Neville v. London 44 Express ” News- 
paper, [1919] A. C. 308. 

655. Add. Annotations : — Refd. Neville v . London 
44 Express ” Newspaper, [1919] A. C. 308 ; 
Ford v. Radford (1920), 30 T. L. R. 058. 

661. Add. Annotations Dlstd. Ford v. Radford 
(1920), 80 T. L. R. 058. Refd. Neville v. 
London 44 Express ” Newspaper, [1919] A. 0. 
308. 

665. Add. Annotation: — Refd. Neville v. London 
14 Express ” Newspaper, [1919] A. C. 308. 


in Betting a title through the suit ; 
Sc that they would settle all claim* of 
Messra. E. Sc Gt. againat pltfs. Pitta, 
having sued defte. on the last -mentioned 
covenant : — Held : the agreement waa 
void for champerty Sc matntenanoe. Sc 
they therefore could not recover.- 
Garb v. Tannahill (1870), SO U. O. R. 
217.— CAN. 

PART VIII. SECT. 2, SUB-SECT. 4. 

•87 U. ,V-JBy an absolute as- 

signment of a debt in writing Sc under 
seal the assignor, alleging that deft, 
was indebted to him in a sum In excess 
of 11,000, agreed to assign 8c did 
assign the olaim absolutely to pltf. in 
consideration of the payment or 8200. 
Sc mutual oovenants were entered Into 


to the effect that if the debt owing to 
the assignor did not amount to $1,000 
the assignor would give to the assignee, 
pltf. in the present action, a rebate pro 
rata , Sc if the olaim exceeded the sum 
of $1,000, In that event, the assignee 
would pay to the assignor the same 
proportion of such exoess : — Held : the 
assignment in question was not chain - 
pertous. — Grxknstein v. O. H. Dnsse 
Oo., (1688} O. R. 41 ; 1 D. L. R, 411 ; 
68 & O. a 166.— CAN. 

•84 U. Svbjeot to Ktyattm— 

Conveyance solid. )—By reason of the 
erection of the Qulnse Lake Dam, Sc the 
consequent raising of the level of the 
water in the lace, parts of certain 
properties in the neighbourhood were 
flooded. The Grown expropriated the 
right so to hood these properties in- 

10 


oluding the one in question herein, 
which at the time of the expropriation 
belonged to V. Subsequently v . sold 
tbs property to H. together with V.'s 
right to recover the compensation from 
the Crown for all damages caused 
him by the flooding Sc expropriation. 
The Grown exhibited an information 
acknowledging liability Sc seeking to 
have the amount of the compensation 
fixed. Sc made H. deft . Held : the 
assignment from V. to H. was not an 
assignment of litigious rights. — R. v. 
155(1821), 21 Exoh. 0. R. 76.— 
OAR. 

PART VIII. SECT. 8, SUB-SECT. 1. 

•48 ft. .]— ABPUf V. LaCLAZBS, 

[1880] 8 D. L. R. 487.— CAR. 
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089. Add. Annotations : — Retd. Neville v. London 
“ Express ” Newspaper, [1919] A. 0. 308 ; 
Ford v. Badford (1920), 38 T. L. R. 858. 

671. Add. Annotation : — Consd. Neville v. London 
“ Express ” Newspaper, [1919] A. 0. 368. 

679. Add. Annotation : — Retd. Neville v. London 
“ Express ” Newspaper, [1919] A. 0. 368. 

681. Add. Annotation : — Retd. Neville v. London 
" Express ° Newspaper, [1919] A. 0. 308. 

688. Add. Annotations : — Retd. Neville v. London 
“ Express ” Newspaper, [1919] A. 0. 368 ; 
Weld-BlundeU v . Stephens, [1019] 1 K. B. 
520 ; Hickman v. Kent or Romney Marsh 
Sheepbreeders’ Assocn. (1920), 36 T. L. R. 
528. 

885. Add. Annotations : — As to (1) Dlstd. Ford v. 
Radford (1920), 38 T. L. R. 058. Retd. 
Neville v . London “ Express ” Newspaper, 
[1919] A. 0. 308. OenerdUy , Retd. Wiggins v. 
Lavy (1028), 44 T. L. R. 721. 

087. Add. Annotation : — As to (2) Retd. Wild v. 

Simpson, [1019] 2 K. B. 544. 

089a. .] — Observations as to the cir- 

cumstances in which a solr. may take up a 
speculative case on behalf of a poor olient, 
& as to the terms on which he may do so. — 
Wiggins v. Lavy (1928), 44 T. L. R. 721, 
O. A. 

092. Add. Annotations : — Retd. Neville v. London 
“ Express M Newspaper, [1919] A. 0. 388 ; 
Ford v. Radford (1920), 30 T. L. R. 858. 

094. Add. Annotation : — Consd. Alexander v. Ray- 
son, [1030] 1 K. B. 109. 

896. Annotation : — Retd. Wild v. Simpson, [1919] 
2 K. B. 644. 


890. Add. Annotation : — Retd. Wild v. Simpson, 
[1919] 2 K. B. 544. 

899. Add. Annotation: — As to (2) Retd. Wild v. 
Simpson, [1919] 2 K. B. 544. 

702. Add. Annotation : — Retd. Wild v. Simpson, 
[1919] 2 K. B. 544. 

703. After this case add s — 

Payment ot damages for champerty — Whether 
recoverable under solicitor’s indemnity policy.] 
— See Hazeldine v. Hoskbn, Insurance, 
No. 3289b, post . 

711a. .] — A solr. will never be permitted 

to deal with his client tor the property in 

question in the cause. — Dowlin v. 

(1823), as reported in 1 L. J. O. S. Oh. 169. 

713a. .] — Pittman v. Prudential 

Deposit Bank, Ltd. (1898), 13 T. L. R. 110 ; 
41 Sol. Jo. 129, 0. A. 

710. Add. Annotation: — Retd. Neville v . London 
“ Express ” Newspaper, [1919] A. C. 308. 

719. Add. Annotation: — Retd. Neville v. London 
“ Express ” Newspaper, [1919] A. 0. 308. 

719a Necessity of proving special damage.] — 

Neville v. London " Express ” News- 
paper, Ltd., No. 500, ante. 

720. Add. Annotation : — Consd. Neville v. London 
“ Express ” Newspaper, [1919] A. 0. 308. 

725. This paragraph was in effect reversed by the 
House of Lords, see Neville v. London 
41 Express ” Newspaper, Ltd., No. 500, ante. 
728. Annotation : — Retd. Neville v. London 41 Ex- 
press ” Newspaper, [1919] A. O. 308. 

731. Add. Annotations : — Apld. Ford v. Radford 
(1920), 38 T. L. R. 668. Retd. Neville v. 
London “ Express 99 Newspaper, [1910] A. O. 
308. 


PART VIII. SECT. 4, SUB-SECT. 2.— A. 

095 til. — Leapt Professions 

Act, 1911 (o. 136), e. 97.3 — An agree- 
ment between pltf. Sc deft, made under 
the above sect., as to payment for 
deft. ’s services as solr., was rescinded 
on the ground that the provincial 
statute authorising suoh an agreement 
was ultra vires . — -Taylor v. mackin- 
tosh, [1924] 3 D. L. R. 926 : 3 W. W. R* 
97 ; 34 B. C. R. 56 ; affg [1924) 1 
D. L. R. 877 ; 1 W. W. R. 859 ; 33 
B. O. R. 383.— CAN. 


r 1. .] — A solr. who hat 

honestly Investigated a client’s case Sc 
come to the conclusion that the client 
has a good cause of action or a good 
defence to an action, so long as he 
makes no bargain with his olient to 


take a share of the proceeds, does not 
by advancing money for disbursements 
Sc by conducting the case without 
having received any payment on 
account of his costs commit the 
wrong of champerty or maintenance. 
Whether he does this without any 
prior agreement with his client, or 
whether he makes a prior agreement 
either that In any case he Bhall be repaid 
Buch ooste & disbursements or that he 
Bhall be paid only out of the proceeds 
of the suit, & that, if there are no pro- 
ceeds. the solr. will bear the loss, the 
solr. is guilty of no wrong. The legal 
liability imposed on pTfcf. for the 
amount of a judgment against him, 
or for costs which he has been ordered 
to pay, or for costs Incurred by him In 
unsuccessfully defending the action, 


are not such damage as will support an 
action for maintenance. — Sievwright 
v. Ward, [1935) N. Z. L. R. 43.— N.Z. 


PART VIII. SECT. 5, SUB-SECT. 2.— B. 

sa. Defence of champerty — Action 
must he based on agreement .) — Where a 
statement of claim bIiowb a good cause 
of action which it established at the 
trial will entitle the pltf. to succeed, 
deft, cannot by setting up a 
ohampertous agreement between pltf. 
& strangers to the action deprive 
pltf. of his right to prosecute the action. 
The defence of champerty Sc main- 
tenance is confined to actions on the 
ebampertous contracts themselves. — 
Davey v. Tallon (Man.), J1928) 3 
W. W. R. 215 ; affd., [1029] 1 W. W. R. 
171.— CAN. 
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ADMIRALTY. 


Part I. — Origin and General 
diction of the Admiralty 
of Justice. 

1. Add. Annotation : — Consd. The Pagemes, 
[1926] P. 185. 

12a. .] — Dorrington’s Case (1615), 

Moore, K. B. 016 ; 72 B. R. 995. 

12t>. .1 — Martin v. Green (1664), 1 

Keb. 730 ; 83 B. R. 1210. 

25. Citations : — For “ The Lord Cochrane ** 
read “ Duncan v. M'Calmont.” 

38. Annotations : — For “ For full anns., see 
Shipping & Navigation ’* read “Mentd. The 
Hanna (1866), L. R. 1 A. & B. 283 ; Genera] 
Steam Navigation Co. v. British & Colonial 
.Navigation Co. (1869), L. R. 4 Exch. 238 ; 
The Warsaw, [1898] P. 127 ” 

89. Add. Citations : — ( 1862 ), 15 Moo. P. C. C. 
304 ; 5 L. T. 558 ; 10 W. R. 124 ; 1 Mar. 
L. O. 177 ; 15 B. R. 509, P. 0. 

Annotations : — For “ For full anns., see 
Shipping & Navigation ” read “ Mentd. The 
Stettin (1863), Brown. & Lush. 199 ; The 
Hanna (1866), L. R. 1 A. & E. 283 ; General 
Steam Navigation Co. v . British & Colonial 
Steam Navigation Co. (1869), L. R. 4 Exch. 
238 ; The Moselle (1874), 32 L. T. 570 ; The 
Vesta (1882), 7 P. D. 240 ; The Bristol City, 
[1902] P. 10; TheCayo Bonito, [1903] P.203.” 
40. Citations : — Add after the words “ on another 
point ” “ sub nom. The Argos (Cargo Ex), 
Gaudet v. Brown, The Hewsons, Geipel 
v. Oornforth.” 

Annotations : — For “ For full anns., see 
Shipping & Navigation ” read “ Mentd. 
Purkis v. Flower (1873), 43 L. J. Q. B. 33 ; 
Flower v. Bradley (1874), 44 L. J. Ex. 1 ; 
G. N. Ry. v. Swaffield (1874), L. R. 9 Exch. 
132 5 Gunnestad v. Price, Fullmore v. Wait 
(1875), L. R. 10 Exch. 65; The Alina 
(1880), 5 Ex. D. 227 ; Allen v. Garbutt (1880), 

6 Q. B. D. 165 ; The Rona (1882), 7 P. D. 
247 ; R. v. Southend County Court Judge 


Characteristics of the Juris- 
Division of the High Court 

(1884), 13 Q. B. D. 142; The County of 
Durham, [1891] P. 1 ; R. v. City of London 
Court Judge, [1892] 1 Q. B. 273; The 
Theodora, [1897] P. 279 ; Foster v. Driscoll, 
Lindsay v. Attfleld, Lindsay v. Driscoll 
[1929] 1 K. B. 470.” 

41. Add. Annotations : — Held. Ellerman Lines v. 
Grayson, [1919] 2 K. B. 514 ; Admiralty 
Comrs. v. S.S. Volute, [1922] 1 A. C. 129; 
Dew v. United British S.S. Co. (1928), 98 
L. J. K. B. 88 ; Service v. Sundell (1929), 
45 T. L. R. 569 ; The Eurymedon, [1938] P. 

* 41. 

48. Add. Annotation : — Refd. The Fagernes, 
[1926] P. 185. 

59. Add. Annotation : — Refd. The Beldis, [1936] 
P. 51. 

65. Add. Annotations : — N.F. The Beldis, [1936] 

P. 51. Refd. The Minerva (1933), 49 

T. L. R. 663. 

66. Add. Annotations: — Refd. The Llandovery 
Castle, [1920] P. 119 ; The Jupiter, [1924] 
P. 236. 

66a. .] — An action in rem was brought 

in a county ct. having Admiralty jurisdiction 
by pltfs. against defts. the owners of the 
Norwegian S.S. Beldis , for £27 4 8. Qd. pay- 
able by defts. to pltfs. under an arbitrator’s 
award in respect of overpayment of chartered 
freight. The arbn. was held by virtue of a 
clause in a charterparty relating, not to the 
Beldis, but to the S.S. Belfri , another ship 
belonging to defts. Defts. failed to appear 
& judgment was entered against them by 
default. Thereupon the present applts., 
who held a mtge. on the Beldis, intervened, & 
by agreement an issue was submitted ~to the 
county ct. judge as to “ whether pltfs.* action 
in rem against the S.S. Beldis is maintainable 
in view of the fact that pltfs.* claim in this 
action arose out of a charterparty of the 


PART I. SECT. 4, SUB-SECT. 1. 
ta. Equitable jurisdiction.) — M. ob- 
tained Judgment lor wages, etc., against 
the A*, the owners having made 
default to appear. D. & Co., the 
owners of the cargo. Intervened. The 
vessel was duly seised, sold at auction 
by the sheriff, & purchased by D. & Co., 
who made the necessary deposit. 
Money had been wired by ap it. to 
discharge pltt's claim, but arrived too 
late to atop the sale. D. & Co. after- 
wards tendered the balanoe of the 
price, which was refused on account 
of au application to set aside the s&le, 
& to redeem the vessel. D. St Co., on 
purchasing the vessel, made arrange- 
ments for repairs thereto, & at the time 
the application was originally made, 
they were negotiating for the sale 
thereof. The application was refused : 
— Held : while tne Admlty. Ct. exer- 
cised an unquestionable equitable Juris- 
diction, inasmuch as applt. had tailed 
to show a superior equity to those 


arising in favour of the purchasers, the 
order refusing the application should 
not be interfered with. — M cBride e. 
Darrell (1920), 20 Exch. C. R. 274. — 

CAN. 


PART 1. SECT. 6. 
sb. Action in rem — Tort committed 
by master — Recovery of damages .] — 
No maritime lien attaches in the case 
of an assault by the captain on a 
seaman on board ship, Sc an action 
in rent does not lie against the vessel 
to recover damages due to such assault. 
— LOUPIDES V. THE SCHOONER CALI* 
MKRI8 (1921), 69 D. L. R. 138; 20 
Exoh. C. R. 331.— CAN. 


■o. .] — If a tort la 

committed within the jurisdiction of 
the ot. by the master of a ship, being 
a pertgrinus. against a member of his 
crew, also a pertgrinus , the ot. has 
jurisdiction to arrest the tortfeasor or 
his goods, Sc to try an action baaed 
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upon the tort ; but the commission 
of such a tort is not a ground for 
attaching the Bhip to found judsdiotion 
unless the master has an interest in the 
ship. — Nolan v. S.S. Russel Haver- 
side, [1921} C. P. D. 13C. — S. AP. 

■d. Master’s claim krr damages 

— efr interest on wages in arrear — 
Whether enforceable by action in rem .] — 
A British ship was attached to satisfy 
various creditors in rem, including the 
master of the vessel. She was subse- 
quently sold, any liens of<the creditors 
being transferred to the proceeds. 
The master's claim included damages 
against the owners for wrongful dis- 
missal calculated from a date subse- 
quent to the sale: — Held: (1) the 
master was entitled to damages pari 
passu with his claim for wages, which 
he could enforce by an notion in rent ; 
(2) the master was not entitled to 
claim in rem tor Interest upon arrear 
wages. — Re Gwydyb Castle (1920), 
4 IN. L. R. 231.— 8. AF. 
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S.S. Belfri belonging to the same owners.* * 
The county ct. judge decided in favour of 
pltfs. upon a dictum of the Ct. of Appeal in 
regard to procedure in rem in The H enrich 
Bjdm , No. 65, that “ the arrest need not 
be of the ship in question, but may be of any 
property of deft, within the realm.*’ The 
interveners appealed. On appeal, the ct. 
raised the question whether, apart from 
the point for decision in the agreed issue, the 
issue itself was not based on a misconception, 
as it asserted that pltfs.* action arose out of 
a charterparty, whereas it appeared to be 
based upon an award. By County Cts. 
Admlty. Jurisdiction Amendment Act, 1869 
(c. 51), s. 2 (1), any county ct. appointed to 
have Admlty. jurisdiction “ shall have juris- 
diction ... to try . . . any claim arising 
out of any agreement made in relation to the 
use or hire of any ship . . . ’* : — Held: (l)the 
cause of action alleged was an ordinary 
common law claim for payment of money 
under an award & was not within the juris- 
diction conferred by the Act of 1869 ; but 
(in case the ct.’s interpretation of the words 
“ arising out of any agreement,” etc., should 
be held by the House of Lords to be wrong) ; 
(2) the dictum in The Henrich Bj6m was 
obiter , was not therefore binding, and was 
erroneous ; the procedure in rem either in the 
Admlty. Ct. or in the county ct. does not 
permit the arrest of a ship or other property 
of a deft, unconnected with the cause of 
action ; & on both grounds the appeal must 
be allowed. — The Beldis, [1936] P. 51 ; 106 

L. J. P. 22 ; 154 L. T. 680 ; 52 T. L. K. 195 ; 
18 Asp. M. L. C. 598, C. A. 

70. Add. Annotations: — Consd. The St. George, 
[1926] P. 217. Refd. The Tervaete, [1922] 
P. 259 ; The Colorado, [1923] P. 102; 
The Sylvan Arrow, [1923] P. 220; The 
Zigurds (No. 1) (1932), 48 T. L. R. 556. 

82a. .] — The Tubantia, No. 594a, poet . 

87a. .] — Held : barges, fitted with rudders 

& not propelled by oars, were “ ships *’ within 

M. S. Act, 1894 (c. 60), ss. 503, 742 .— The 
Harlow, [1922] P. 175; 91 L. J. P. 119; 
126 L. T. 763; 38 T. L. R. 375 ; 15 Asp. 
M. L. C. 498. 

Annotations: — Consd. Me roUanta* Marine Insoo. v. North of 
England Protecting & Indemnity Assoen. (1920), 42 
T. L. R. 724 ; The Champion, 11934) P. 1. 

89. Add. Annotations : — As to (1) Apld. The 
Harlow, [1922] P. 175. Dlstd. Merchants’ 
Marine Insce. v. North of England Protecting 
& Indemnity Assocn. (1926), 42 T. L. R. 724. 
Consd. The Champion, [1934] P. 1. 

102a. .] — On May 8, 1938, a collision between 

two rowing boats occurred on the River 
Thames, near Hammersmith. Pltf. was in a„ 
single sculling skiff, & as a result of the 
accident sustained personal injuries which he 
alleged had been caused by the negligent 
steering of an eight belonging to the West- 
minster Bank Rowing Club. He commenced 
an action in the K. B. Div., claiming dam- 
ages against defts., who were officials of the 


club. After defts. had put in a defence & 
counterclaim, a summons was taken out to 
transfer the action to the Admiralty Div. 
This summons was dismissed by the master, 
but an appeal to the judge in chambers was 
allowed & the action ordered to be transferred 
subject to the consent of the President of the 
Admiralty Div. Pltf. appealed to the Ct. 
of Appeal : — Held : as no reason had been 
shown for interfering with the judge’s dis- 
cretion to make the order, the appeal should 
bo dismissed. — E dwards v. Quickenden, 
[1939] 1 All E. R. 759, C. A. 

115. Add. Annotation : — Refd. China Navigation 
Co. v. A.-G. (1932), 48 T. L. R. 375. 

125. Add. Annotations: — Refd. The Fagemes, 
[1926] P. 185 ; China Navigation Co. v. 
A.-G. (1932), 48 T. L. R. 375. 

126. Add. Annotation : — Refd. The Fagemes, 
[1926] P. 185. 

130. Add. Annotations : — Apld. The Porto Alex- 
andre (1919), 89 L. J. P. 97. Refd. Compania 
Naviera Vascongada v. Cristina S.S., [1938] 
A. C. 485. 

130a. Yacht authorised to fly White Ensign.] — Bv 

the Dockyard Port of Dover Order in Council 
of June 10, 1912, Sched. 1, reg. 9, all vessels 
other than His Majesty’s ships are forbidden 
to use the eastern entrance to the Admlty. 
Harbour between one hour after sunset & 
one hour before sunrise, without the special 
authority of the King’s Harbour Master. 
While using the entrance during the pro- 
hibited hours without the authority of the 
King’s Harbour Master pltf.’s yacht ran upon 
a wreck, which was said to have been un- 
lightod at the time : — Held : the fact that a 
yacht of the Royal Yacht Squadron is 
authorised to fly the White Ensign does not 
confer upon her the status of one of His 
Majesty’s ships within reg. 9. — H.M.S. 
Glatton, [1923] P. 215 ; 93 L. J. P. 12 ; 
39 T. Jj. R. 690. 

131. Add. Annotations : — Apld. The Crimdon 
(1918), 35 T. L. It. 81. Consd. Compania 
Naviera Vascongada v. Cristina S.S., [1938] 
A. 0. 485. Refd. The Gagara, [1919] P. 95 ; 
The Porto Alexandre (1919), 89 L. J. P. 97 ; 
The Tervaete, [1922] P. 197 ; France Fen- 
wick v. R. (1926), 43 T. L. It. 18; The 
Arantzazu Mendi, [1939] P. 37. 

131a. .] — A privately owned vessel used by a 

sovereign State for public purposes is immune 
from arrest in a collision action. — T he 
Crimdon (1918), 35 T. L. It. 81. 

Annotations : — Consd. The Porto Alexandre (1919). 89 
L. J. P. 97. Refd. Compania Naviera Vascongada v. 
Cristina S.S., [1938J A. C. 485. 

134. Add. Annotation : — Refd. Pyman S.S. Co. v. 
Admiralty Comrs., [1919] 1 K. B. 49. 

135. Add. Annotation : — Refd. The Tervaete, 
[1922] P. 197. 

140. Add. Annotations : — Apld. The Crimdon, 
(1918), 35 T. L. R. 81 ; The Gagara, [1919] 
P. 95. Folld. The Porto Alexandre, [1920] 


PART I. SECT. 6, SUB-SECT. I.— B. (b). 

82 i. Torts committed on high seas .) — 
The Exoh. Ct. of Canada In Admlty. has 
Jurisdiction to entertain an action 
against a ship arrested In Canadian 
waters for a tort committed on the high 
seas.— Commercial Pacepio Cable Oo. 
v . The Prince Albkbt (B.C.), [1926] 


4 D. L. R. 543 ; [1926) 3 W. W. R. 
309.— CAN. 

PART I. SECT. 6, SUB-SECT. 1.— C. 

sf. Vessel built for show .) — A vessel 
built for show & not for transporta- 
tion is a •• ship M within admlty. law 
& is subject to seisure for towage. — 

19 


Neville Canneries, bm-e. Santa 
Mabia (1917), 10 Exch. C. K. 481 ; 36 
D. L. R. 619 —CAN. 

Mg . Conservatory attachment of barge - — 
Concurrent jurisdictions of Superior 
Court & Admiralty Court.}— Gtra RD t>. 
GAhncpr (1916), Q. It. 49 8. C. 284.— 
CAN. 
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P. 80. ApM. The Tervaete, [1922] P. 259. 
Gonad* Oompania Merc&ntil Argentina v. 
United States Shipping Board (1924), 93 
L. J. K. B. 816 ; Oompania Na viera Vascon- 
gada v . Cristina S.S., [1938] A. C. 485. Retd* 
Duff Development Co. v . Kelantan Govern- 
ment, [1923] 1 Oh. 385 ; The Jupiter (1923), 
93 L. J. P. 156 ; The Sylvan Arrow, [1923] 
P. 220 ; Be Bjometad A Ouse Shipping Oo., 
[1924] 2 K. B. 673 ; Duff Development Oo. v . 
Kelantan Government, [1924] A. O. 797 ; The 
Jupiter (No. 3) (1927), 137 L. T. 338 ; Engelke 
v. Musmann, [1928] A. 0. 433 ; The 
Kafiristan, [1937] P. 63 ; Haile Selassie v. 
Cable Sc Wireless, Ltd., [1938] 3 All E. B. 
384 ; The Araptzazu Mendi, [1939] P. 37. 

141. Add. Annotations; — Reid. The Crimdon 
(1918), 35 T. L. It. 81 ; The Porto Alexandre 
(1919), 89 L. J. P. 97. 

141a. .] — The Crimdon, No. 131a, ante . 


141b. Government not formally recognised.] 

— Pltfs., Esthonian subjects, the owners of two 
sailing vessels, with the approval Sc support 
of the Esthonian Govt., issued writs in rem 
claiming possession of the vessels, which 
had been requisitioned or sequestered by the 
Provisional Govt, of Northern Russia, & by 
them hired to a partnership assocn. for the 
purposes of trading, subject to the control 
of the director or naval transports. The 
Provisional Govt, entered appearances under 
protest, Sc motions were set down to set 
aside the writs Sc all subsequent proceedings 
on the grounds ( inter alia ) that the vessels 
* were in the service of the Provisional Govt. 
Sc therefore Immune from arrest ; & that the 
dispute was between foreigners as to the 
possession of foreign ships, Sc therefore that, 
even if the ct. had jurisdiction, it should 
decline to exercise it. The judge invited the 
assistance of the Foreign Office as to the 
status of the Provisional Govt, of Northern 
Russia, & was informed by the Secretary of 
State for Foreign Affairs that, while the 
Allied Powers were co-operating with the 
Provisional Govt, in the opposition which 
that Govt, was making to the forces of the 
Russian Soviet. Govt., the Provisional Govt, 
had not been ** formally recognised either by 
H.M. Govt, or by the Allied Powers as the 
Govt, of a sovereign independent State : — 
Held : (1) although under the oontrol of an 
official of the Provisional Govt, the vessels 
were not in the possession or service of the 
Govt. ; (2) even under the older decisions, 
the ct. in its discretion would entertain a 
possession suit between foreigners if the 
representative of the foreign State to which 
the vessel belonged requested the interven- 
tion of the ct. — The Annette, The Dora, 
[1919] P. 105 5 88 L. J. P. 107 ; 85 T. L. R. 
288. 


Annotations .«■— -4s to (1) Reid. Oompania Nariera Yascon- 
‘ r. Cristina S.S., (1937] 4 All E. R. 313. As to 
The Jupiter, (1924] P. 236 ; The Jupiter (No. 2), 


8fftA _ 

[1923] P. 69. 


141c. Trading.] — A vessel owned or requisi- 

tioned by a sovereign independent State Sc 
earning freight for the State, is not deprived 
of the privilege, decreed by international 
comity, of immunity from the process of 


arrest, by reason of the fact that she is 
being employed in ordinary trading voyages 
carrying cargoes for private individuals. — 
The Porto Alexandre, [1920] P. 80 ; 89 
L.J. P. 97; 122 L. T. 661; 36 T. L. R. 66 ; 
15 Asp. M« L 0. 1, 0. A. 


Annotations : — Dbtd. Oompania Naviera Vasoongada v, 
Cristina S.8., [1938] A. O. 485. Reid. The Tervaete. 
[1922] P. 259 ; Oompania Mercantil Argentina t>. United 
States Shipping Board (1924), 93 L. J. K. B. 816 ; The 
ZigurdB (No. IT (1932), 48 T. L. R. 556 ; The Arantzazu 
Mendi, [1938] P. 37. 


141d. .] — While under requisition by, Sc 

manned Sc operated by, the United States 
Govt., defts.’ steamship was in collision with 
Sc did damage to pltfs.’ steamship. After 
the vessel had been released from requisition 
pltfs. commenced an action in rem for their 
collision damage. In that action defts. 
pleaded ( inter alia) that “ at the time when 
the collision is alleged to have taken place 
the Sylvan Arrow was under requisition by Sc 
under the sole control Sc management of the 
Govt, of the United States Sc was being 
navigated by persons who were the servants 
of the Govt. Sc tor whose negligence defts. 

* were Sc are in no wise responsible. . • . Defts. 
say that the action is not maintainable in 
rem by reason of the facts Bet out ” above. 
On the hearing of this question as a pre- 
liminary point of law : — Held : defts. had 
surrendered their vessel to the United States 
Govt, under compulsion $ in no sense could 
it be said that the master Sc crew derived 
their authority from defts., Sc in the circum- 
stances no maritime lien attached to the 
vessel by reason of the collision, Sc her 
owners were not, either through their vessel 
or otherwise, liable to pltfs. — The Sylvan 
Arrow, [1023] P. 220 ; 92 L. J. P. 119 ; 130 
L. T. 157 ; 39 T. L. R. 656 ; 10 Asp. M. L. C. 
244. 

141e. .] — A ship, called the C., belonging to 

applts., a Spanish co., & registered at the port 
of Bilbao, was lying in the port of Cardiff. 
Shortly before her arrival there, but after she 
had left Spain, a decree was made by the 
Spanish Govt, requisitioning all vessels 
registered at the port of Bilbao, & in view of 
this, Sc acting on the instructions of the 
Spanish Govt., the Spanish consul at Cardiff 
went on board the C. 9 stated that she had 
been requisitioned, dismissed the master & 
put a new master in charge. Thereupon 
applts. issued a writ in rem claiming posses- 
sion of the C. as their property. The 
Spanish Govt, entered a conditional appear- 
ance, Sc gave notice of motion for an order 
that the writ should be set aside inasmuch as 
it impleaded a foreign sovereign State : — 
Held : the cts. of this country will not allow 
the arrest of a ship, including a trading ship, 
which is in the possession of. Sc fthich has 
been requisitioned for public purposes by, a 
foreign sovereign State, inasmuch as to do 
so would be an infraction of the rule well 
established in international law that a sove- 
reign State cannot, directly or indirectly, be 
impleaded without its consent, &, therefore, 
that the writ Sc all subsequent proce eding s 
must be set aside. — Compania N a viera 
Vascongado v . Cristina B.S., [1938] A. 0. 
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141 i. Ship requisitioned by foreign Government.}— Reid ; not liable to aneet.— Taa Solo, [1918] tLB. 78.— IR. 
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486 ; [1988] 1 All E. R. 710 ; 107 L. J. P. 
1 ; 169 L. T. 394 ; 19 Asp. M. L. C. 169 ; 
sub nom. The Cristina, 64 T. L. R. 612 ; 82 
Sol. Jo. 263, H. L. 

Annotations ; — Consd. The Arantzazu Mendi, 11939] A. C. 

256 : Haile Selassie v. Cable & Wireless, Ltd., [1938] 

3 All E. R. 384 ; The Amazone (1939), 55 T. L. R. 787. 

141f. De facto government.] — In 1937 a 

Spanish ship registered at Bilbao was 
requisitioned by the Govt, of the Republic 
of Spain. She was not then in Spanish 
* territorial waters. On her arrival in the 
Thames her owners issued a writ in rem for 
possession ; she was arrested by the 
Admiralty Marshal, & at all material times 
she remained under arrest. On Apr. 6, 
1938, she was requisitioned by the National- 
ist Govt., & the master & managing director 
of the owners agreed to hold her at the dis- 
posal of the Nationalist Govt. Thereupon 
the Republican Govt, issued a writ purport- 
ing to make the vessel a deft., & ordering her 
to enter an appearance, & served a warrant 
of arrest on her. The Nationalist Govt, 
entered an appearance under protest <fc 
moved to set asido the writ <fc arrest on the 
ground that the action impleaded a foreign 
sovereign State — namely, the Nationalist 
Govt, of Spain. On the question as to the 
status of that Govt. Bucknill, J. directed a 
letter to be written to the Foreign Office 
asking whether the Nationalist Govt, was 
recognised by His Majesty’s Govt, as a 
foreign sovereign State, & in answer thereto 
the Foreign Secretary replied that “ His 
Majesty’s Govt, recognises the Nationalist 
Govt, as a Govt, which at present exercises 
de facto administrative control over the larger 
portion of Spain. His Majesty’s Govt, 
recognises that the Nationalist Govt, now 
exercises effective administrative control 
over all the Basque Provinces of Spain. . . . 
The Nationalist Govt, is not a Govt, sub- 
ordinate to any other Govt, in Spain ” : — 
Held : (1) the writ in purporting to make the 
vessel a deft., & ordering her to enter an 
appearance was wholly irregular ; (2) the 

answers of the Foreign Office as to the status 
of the Nationalist Govt, were conclusive that 
that Govt, was a foreign sovereign State for 
the purposes of international law ; (3) the 
vessel was in the possession of the National- 
ist Govt, at the material date by the master 
& crew acting with the consent of the owners ; 
(4) resps. were impleaded by the action, &, 
as they were the Govt, of a sovereign State, 
the writ & warrant of arrest must be set 
aside ; (6) a ship arrested does not by the 
mere fact of arrest pass from the possession 
of its then possessors to a new possession of 
the Marshal. His right is not possession but 
custody. Any interference with his custody 
will be properly punished as a contempt of 
the ct. which ordered the arrest, but, subject 
to his complete control of the custody, all the 
possessory rights which previously existed 
continue to exist, including all the remedies 
based onpossession. — The Arantzazu Mendi, 
[1939] A, C. 260 ; [1939] 1AUE.R. 719 ; 160 


L. T. 613 ; sub nom . Spain Republic Govern- 
ment r- Arantzazu Mendi, 108 L. ,1. P. 66 ; 
65 T. L. R. 464 ; 83 Sol. Jo. 860, II. L. 

Annotation : — Conad. The Abodl Mendi, 11939] P. 178. 

142. Add, Annotations : — Reid. The Porto Alex- 
andre (1919), 89 L. J. P. 97 ; Compania 
Mercantil Argentina v. United States Ship- 
ping Board (1924), 92 L. J. K. B. 810 ; The 
Beldis, [1930] P. 61. 

142a. .] — The Porto Alexandre, No. 

141c, ante . 

142b. ,] — On a motion to set aside a writ in 

rem claiming possession of a vessel in the 
possession of the Esthonian Govt, the ct. 
invited the assistance of the Foreign Office 
as to the status of the Esthonian National 
Council. The A.-G. on behalf of the Foreign 
Office stated that H1 b Majesty’s Govt, had, 
for the time being, & with all necessary 
reservations as to the future, recognised the 
Esthonian National Council as & de facto 
independent body & had received an informal 
diplomatic representative of the Provisional 
Govt. : — Held: to permit the arrest of the 
vessel would be contrary to principles of 
international comity, as it would compel the 
Esthonian Govt., whose sovereignty was 
entitled to be respected, to submit to the 
jurisdiction of the British cts. ; & the writ 
& all subsequent proceedings must be set 
aside. — The Gagara, [1919] P. 96 ; 88 

L. J. P. 101 ; 122 L. T. 498 ; 36 T. L. R. 269; 
03 Sol. Jo. 301 ; 14 Asp. M. L. C. 647, C. A. 

Annotations : — Folld. Tho Jupiter, [1924] P. 230. Ootiid. 
The Arantzazu Mendi, [1938] 3 All K. R. 333. Apld. 
Compania Navi ora Vascongttda w. Cristina S.S., [1938] 
A. C. 485. Refd. The Annette, The Dora, [1019] P. 105. 

142c. Subsequent sale to private owner.]— 

Damage occasioned by collision with a foreign 
state-owned vessel does not impose a maritime 
lien upon the vessel, & if the vessel be subse- 
quently sold into private ownership she is 
not then liable to arrest in an action in rem . — 
The Tervaete, [1922] P. 269 ; 91 L. J. P. 
213 ; 128 L. T. 170 ; 38 T. L. R. 826 ; 07 
Sol. Jo. 98 ; 10 Asp. M. L. C. 48, C. A. 

Annotations Retd. The Colorado, [1923] P. 102; The 
Meandros, [19251 P. 61 ; The Stream Fisher, [1927] P. 73. 

142d. .] — Pltfs., a foreign co., issued a writ 

in rem claiming possession of the steamship 
J. The writ was directed against ** the 
steamship J. & all persons claiming any right 
or interest in the said steamship.' * The 
Union of Socialist Soviet Republics entered 
an appearance under protest & moved to set 
the writ aside on the ground that the ship 
was the property of the Union, a recognised 
independent sovereign State : — Held : the 
issue of a writ in rem against a vessel in which 
a foreign sovereign State claimed an interest 
was in effect impleading the sovereign State, 
&, although the right of the sovereign State 
to possession of the vessel was in dispute, 
the ct. could not investigate the facts, & the 
writ must bq set aside. — The Jupiter, [1924] 
P. 230; 93 L. J. P. 160; 132 L. T. 024; 
40 T. L». R. 816 ; 30 Asp. M. L. C. 447, O. A. 


innotation:— Apld. Compania Naviera Vaseongada v. Cris- 
tina S.S., [1938] A. C. 485. Reid. Tin- Arantzazu Mondi, 

riuttQ i 37 


142 i. Vessel of foreign Sovereign — Govt., Sc at the time of the accident 
Trading ,} — The /. was the property of ehe was on a voyage in the interest 
the Govt, of In do -China, a French of the Govt, of Inao -China : — Held : 
possession, administered by a Governor- the J. could not be lawfully arrested. 
General tor a in the name of the Semble : a sovereign State cannot be 
French Republic. Her officers Sc crew impleaded indirectly by proceedings 
were in the eervice Sc pay of that in rem against its property. That 
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nmnnity from arrest of a foreign 
ate -owned ship is not affected by the 
»ssel being used for trading purposes 
as a cargo carrier, nor does it matter 
3 w the vessel is being employed — 
KOWN, Jr. V. H.8. INDO-OHINJC (192J ), 
L Exch. C. R. 406.— CAN. 



Cases 148a— 264a. English and Empire Digest Supplement, 


148a. Vessel alleged to belong to foreign Govern- 
ment under deoree of nationalisation.] — The 
Jupiter (No. 2), No. 171a, post, 

144. Add. Annotation : — Refd. Compania Naviera 
V&scongada v. Cristina 8.8., [1938] A. C. 485. 

147. Add. Annotations: — As to (1) Apld. The 
Meandros, [1925] P. 61. Consd. The Castor 
(1932), 48 T. L. B. 604. Refd. Admiralty 
Comrs. v. Valverda Owners, [1938] A. C. 173. 

147a. Owners liable though possession of 

vessel transferred — Ship requisitioned.] — A 
Greek steamship owned by defts., a Greek 
co. t was requisitioned by the Greek Govt, 
during the war in 1922 between Greece & 
Turkey. Under the terms of requisition the 
possession or control of the vessel, passed to 
the Greek Govt., & the master & crew ceased 
to be employed by defts. & were conscripted 
into the Greek forces. At the end of the 
period of requisition the vessel had to be 
returned to defts. in the same condition as 
at the beginning of the period. While under 
requisition the vessel stranded, & was saved 


from possible total loss by the services of 
ltfs.’ salvage ship. After the vessel had 
een returned to her owners she was arrested 
by pltfs. in an action in rem : — Held ; the 
terms of requisition did not dispossess defts. 
of their property in the vessel $ the services 
were of benefit to defts., as thereby they had 
their vessel instead of merely a claim against 
the Greek Govt. ; as the services were not 
those of the crew of the Greek vessel, it was 
immaterial that the crew were the servants 
of the Greek Govt., & defts. were liable to 
pltfs. for salvage. — The Meandros, [1925] 
P. 01 : 94 L. J. P. 37 ; 132 L. T. 760 ; 41 
T. L. R. 230 ; 10 Asp. M. L. C. 470. 

Annotation Reid. France Fenwick v . R., [1927J 1 K. B. 

458. 

149. Add. Annotation : — As to (1) & (2) Apld. The 
Meandros, [1925] P. 01. 

150. Add. Annotation : — Refd. The Sylvan Arrow, 
[1923] P. 220. 

169* Add. Annotation : — Refd. Admiralty Comrs. 
. v. Valverda Owners, [1937] 1 K. B. 745. 


Part II. — Jurisdiction in Particular Cases. 


170. Add. Annotation : — Refd. The Annette, The 
Dora, [1919] P. 105. 

170a. ,] — The Annette, The Dora, 

No. 141b, ante. 

171. Add. Annotation : — Refd. The Annette, The 
Dora, [1919] P. 105. 

171a. .] — By a contract of sale made in 

London, an English co. on behalf of the 
Soviet Govt, purported to sell the J . to 
defts., an Italian co. The vessel had belonged 
to a Russian co., but the Soviet Govt, 
asserted that by a decree of nationalisation 
all vessels of the Russian mercantile marine 
had become State property, & that the co. 
had ceased to exist. The Russian co. had 
moved its business to France, & an action 
in rem was brought in its French name, & in 
the name of the persons appointed by the 
French cts. to administer its affairs, against 
“ the J.,” claiming possession. The Italian 
co. entered an appearance & moved to set 
aside the writ : — Held : (1) there is no estab- 
lished rule that the Admltv. Ct. will not 
entertain possession suits in respect of 
foreign vessels except at the request of both 
parties or with the consent of the accredited 
representative of the country to which the 
vessel belongs ; the matter is one for the 
discretion of the ct. ; (2) the proceedings did 
not implead the Soviet Govt, directly or 
indirectly ; (3) the question of authority to 
institute the action was a matter which should 
be referred to the Judge at the trial ; (4) the 


motion to set aside the writ failed. — T he 
Jupiter (No. 2), [1925] P. 69 ; 94 L. J. P. 
59 ; 133 L. T. 85 ; 16 Asp. M. L. C. 491, C. A. 

213. Add. Annotation : — Refd. The Annette, The 
Dora, [1919] P. 105. 

248a. .] — (1) The Admlty. Ct. has jurisdiction, 

under sect. 3 of the above Act, to take 
cognisance of mtge. claims relating to a ship 
if the ship or proceeds are under arrest of the 
ct. at the time when the proceedings are 
instituted, notwithstanding that the mtge. 
is not a legal mtge. 

(2) A party who intervenes in, & defends, 
an action in rem cannot set up defences which 
the owners of the ship could not have set 
up had they appeared & defended. — The 
Byzantion (1922), 127 L. T. 756; 38 

T. L. R. 744 ; 10 Asp. M. L. C. 19. 

254. Add. Annotation : — As to (2) Consd. The 
Lord Stratlicona, [1925] P. 143. 

254a. Right of charterer — To dispute validity 

of mortgage.] — Pltfs. were mtgees. of a 
vessel which had been chartered by her 
owners, the mtgors., for a succession of 
seasons with options for a renewal which did 
not expire until 1932. Pltfs. brought an 
action in rem against the shipowners, claiming 
judgment for the validity of the mtges. & an 
order for sale of the vessel by the marshal. 
No appearance was entered by % defts. & 
judgment was given condemning the vessel 
& ordering her sale. Thereupon the char* 
terers intervened & claimed (a) a declaration 


PART II. SECT. 1, 8UB-SE0T. 2. 

1821. Wrongdoer .} — Where a ship 
has been wrongfully seised by her 
crew the ot. will order the marshal to 
deliver possession of it to the owner 
upon giving eeourity. — Pacific Great 
Eastern ky. Co. v. The Clinton 
(1918), 21 Rxoh. 0. R. 169 ; 27 B. C. R. 
400j [1919] 1 W. W. R. 947.— 


PART II. SECT. 8, SUB-SECT. 2.— A. 

2501. Admiralty Court Act , 1861 
(c. 10 y-Mortgaoe registered abroad .] — 
Action in rent, to recover the balance 
due on a deed of mtge., executed at 
Buffalo & registered there according 
to the law & regulations of the State of 
New York. The ship was arrested & 
released on bail. Deft, moved for an 
order to set aside the writ of sum- 
mons, etc., for want of jurisdiction. 
On the hearing F. moved to amend, 
oo 


which amondment was in substance 
an allegation that deft, undertook to 
have the ship placed under Canadian 
register & to mtge. the ship, which he 
failed to do. The ship was not under 
arrest or leisure at the time of the 
institution of the action : — Held ; 
(1) the ot. was without jurisdiction 
to entertain the claim ; (2) the amend- 
ment could not be allowed. — Finnic an 
v . 8.8. Northwest (1920), 20 Exch. 
C. R. 180.— CAN. 
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that the charterparty was binding on the 
mtgees., who had notice of its existence when 
the mtges. were executed, & (b) an injunction 
to restrain pltfs. from exercising their right 
to an order for sale of the vessel except 
subject to the terms of the charterparty. The 
interveners also alleged that the mtges. were 
invalid : — Held : the interveners had no 
locus standi to dispute the validity of the 
mtges., but were only entitled to be heard 
on the question whether pltfs. ought to be 
restrained from exercising their rights in 
such a way as to interfere with the inter- 
veners* contractual rights under the charter- 
party. — T he Lord Strathcona, [1925] P. 
143 j 95 L. J. P.5; 133 L. T.785 ; 41 T. L. R. 
638; 60 Sol. Jo. 762 ; 16 Asp. M. L. 0. 536. 

262. Add. Annotation : — Refd. The St. George, 
[1926] P. 217. 

267. Add. Annotation : — Reid. The James W- 
El well, [1921] P. 351. 

269. Add. Annotation: — Consd. The St. George, 
[1926] P. 217. 

276. Add. Annotation : — Refd. The James W* 
El well, [1921] P. 351. 

277. Add. Annotation : — Refd. The St. George, 
[1926] P. 217. 

278. Add. Annotation : — Refd. The James W, 
El well, [1921] P. 351. 

283. Add. Annotation: — Refd. The James W. 
El well, [1921] P. 351. 

286. Add. Annotation : — Refd. The James W. 
Elwell, [1921] P. 351. 

288. Add. Annotation : — Refd. The J ames W . 
Elwell, [1921] P. 351. 

289. Add. Annotation : — Refd. The St. George, 
[1920] P. 217. 

291. Add. Annotation: — Generally , Refd. The 
St. George, [1920] P. 217. 

300. Add. Annotation : — Refd. The St. George, 
[1926] P. 217. 

304. Add. Citation : — 160 E. R. 973 ; on appeal 
(1851), 8 Moo. P. C. C. 459, P. C. 

Add. Annotations : — Folld. The Hamburg 
(1804), 2 Moo. P. G. C. N. S. 289. Consd. 
The Gaetano & Maria (1881), 7 P. D. 1. 
Refd. Segredo (otherwise Eliza Cornish) 
(1853), 1 Ecc. & Ad. 30 ; The Rajah of 


Cochin (1859), Sw. 473 ; Lloyd v. Guibert 
(1866), L. R. 1 Q. B. 116 ; The St. George, 
[1926] P. 217. 

315. Add. Annotations: — Refd. N. V. Kwik Hoo 
Tong Handel Maatschappij v. Finlay, [1927] 
A. C. 004 *, Broken Hill Proprietary Co. v. 
Latham (1932), 49 T. L. R. 137 ; Nihalchand 
Navalchand v. McMullan, [1934T1 K. B. 171 ; 
The Njegos, [1936] P. 90 ; R. v. International 
Trustee for Protection of Bondholders Akt., 
[1937] A. C. 500. 

322. Add. Annotation : — Refd. Pocahontas Fuel 
Co. v. Ambatielos (1922), 27 Com. Cas. 148. 

328a. Default of appearanoe.] — A firm 

of ship repairers commenced an action in 
rem against the owners of a vessel which they 
had repaired. It appeared from the state- 
ment of claim that the ship was registered 
in an English port. No appearance was 
entered : — Held : it not being shown to the 
satisfaction of the ct. that at the time of the 
institution of the cause any owner or part 
owner of the ship was domiciled in England 
or Wales, the ct. would not refuse jurisdiction 
under sect. 5 of the above Act. — The Maggie 
A. (1922), 128 L. T. 480 ; 16 Asp. M. L. 0. 
117. 

329. Add. Annotation : — Refd. Pocahontas Fuel Co. 
v. Ambatielos (1922), 27 Com. Cas. 148. 

331. Add. Annotation: — Refd. The Mogileff, 
[1921] P.230. 

■334. Add. Annotation : — Refd. The Mogileff, [1921] 
P. 236. 

335. Add. Annotation : — Refd. The Mogileff, [1921] 
P. 236. 

336. Add. Citation : — sub nom. The West 
Friesland, Sw. 466, P. O. 

Add. Annotations : — Refd. I>aws v. Smith, 
The Rio Tinto (1884), 9 App. Cas. 366 ; 
Northeote v. Henrich Bjorn, The Henrich 
Bjorn (1886), 11 App. Cas. 270 ; The Mogileff, 
[1921] P.236. 

337. Add. Annotation: — As to (5) Refd. The 
Mogileff, [1921] P. 236. 

338. Add. Annotation : — Refd. The Mogileff, [1921] 
P. 230. 

338a. -.] — The Mogileff, No. 352c, 

post. 


PART II. SECT. 5, SUB-SECT. 1.— A 

327 i a. .] — A vessel was 

seized by a mtgee. when it was being 
repaired by pltf. in pltf.'s yard. Pltf. 
brought action in the Admlty. Ct. 
claiming a lien for repairs done at the 
time the vessel was in possession & 

X irs previously executed on her last 
: — Held: the ct. had no Juris- 
diction to entertain the action, as the 
vessel was not ** under arrest " at the 
time the writ was issued. — Martin r. 
The Ska Foam (1921), 68 D. L. It. 
750: 30 B. C. R. 398 ; [19221 2 

W. W. R. 1181.— CAN. 

327 i b. ,] — The Pacifico 

v. Winblow Marine Railway 8c 
Shipbuilding Co.. [1925] 2 D. L. R. 
102 : [19251 Exoh. C. R. 32 : offo. 
3. C. sub nom . Winslow Marine Ry. 
8c Shipbuilding Co. v. The Pacifioo, 
[19241 2 D. L. U. 190 ; [19241 Exch. 
C. R 90 : [1924] 1 W. W. R. 930 ; 34 
B. C. R. 1.— CAN 


327 j c . .] — stack t?. The 

Babgx Leopold (1919), 18 Exch. C. R. 
325.— CAN. 

327 Hi. .] — Held: work 

done in making alterations in 8c addi- 
tion to the pilot-house, rig, spars, tails. 


tinkB, etc., of a gasoline boat necessi- 
tated by her intended new employ- 
ment in outside waters, was for the 
*• building ” or “ equipping " of a ship 
within e. 4 of the above Act. — Eriksen 
Brothers v. The Maple Leaf, [1923] 
* D. L. R. 1201 : [19231 Exch. C. R. 
39 : 31 B. C. R. 443 ; [1923] 1 W. W. R. 
70.— CAN. 

327 iv. 44 Building *' any ship.] 

— Eriksen Brothers v. The Maple 
Leaf, No. 327 iii., ante.— CAN. 

329 if. Ship on colonial 

register — Actual owner foreigner.] — The 
C . was registered at Vancouver, B.C.. 
& was owned by a co„ having its head 
office at the same port. The co. was 
practically A., who was domiciled in 
San Francisco, U.S.A., being the owner 
of 995 shares Of a total of 1 ,000 shares, 
capital stock of the co. In an action 
for the price of necessaries : — Held : 
as the home port of the C. was really 
San Francisco where the true owner 
was domiciled, she was a foreign 
vessel, 8c the ct. had Jurisdiction. — 
Haley v. S.S. Comox, [19201 3 
W. W. R. 325 ; 20 Exoh. C. R. 80.— 
CAN. 

a I. — Pltf. claimed 
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$1,502.99 for work done 6c materials 
furnished for the 8. while at Amos, 
P.Q. The vessel was arrested, 8c J„ 
of Amos, who had an Interest therein 
under an agreement to purchase, filed 
an appearance under reserve. The 
vessel was registered at the Port of 
Montreal. 8c at the date of institution 
of the action the registered owner was 
S., of Smiths Falls, Ont. The vessel 
was not under afreet of the ct. at the 
time of the institution of the cause : — 
Held : the et. bad no Jurisdiction to 
entertain the claim. — Cib deb Bots- 
du Nord v. S.S. St. Louis (1920), 
20 Exch. G. R. 232.— CAN. 


a IJ. Ship under arrest. ] — 

The Paoifico v. Winslow Marine 
Railway & Shipbuilding Co., [1925] 
2 1). L. U. 162 ; [1925] Exch. C. R. 32 ; 
affg.. [1924] 2 D. L. R. 190: U924) 
Exch. O. R. 90; [19241 1 W. W. K. 
930 ; 34 B. C. R. 1.— CAN. 

a hi. .] — Held : the ship 

not being a foreign vessel 8c its owner 
being domiciled in Canada, the ot. bad 
no jurisdiction on a claim for neces- 
saries.— Pitoburo Coal Co. «. 8.8. 
Belchers, [19261 Exoh. C. R. 24. — 
CAN. 
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848* Add. Annotation s: — Conid. The Minerva 
(1038), 40 T. L* E. 568. Retd. The Mogileff, 
[1921] P. 286 ; The Ambatielos, The Oepha- 
lonia, [1028] P. 68. 

846. Add . Annotations : — Reid. The Colorado, [1928] 
P. 102 j The Zigurds (No. 1) (1982), 48 T. L. R. 
656. 

847. Add. Annotations : — Coned. The British Trade, 
[1924] P. 104; The Minerva (1933), 49 
T. L. R. 663. 

862. Add. Annotation : — Retd. The Mogileff, [1921 ] 
P. 286. 


862a. .] — The agent for a foreign 

ship, being also part owner, may recover 
against the ship for necessaries supplied. — 
The West Friesland (i860), Sw. 454 ; 5 Jur. 
N. S. 658 ; 166 B. R. 1218 ; on appeal 
(1860), Sw. 456, P. O. 

AnnotaHons Aplfl. The Underwriter (1808), 25 L. T. 279. 

Coned. Laws v. Smith, The Rio Tinto (1884), 9 App. Cas. 

850. Dbtd. Northoote v. The Henrloh Bjttra, The Henrioh 
Bjttrn (1888) t ll_AEp.JDas._2 70. Oonsd. The Mogileff, 


{10211 P. 2 m* Reid. The Riga (1872), L. R. 8 A. & E. 
616 i The El Salto (1008), 25T. L. R. 00 ; Foong Tal c. 
Buohheister, (1908) A. O. 458 ; The Stream Fisher, [1927] 
P. 73. 

352b. .] — A person who has made ad- 

vances in order to supply necessaries to a 
ship on the credit of the ship may sue in 
* tem to recover those advances, although the 
res may belong to a person or persons who 
are not liable in personam as debtor or 
debtors for the sum so sought to be recovered. 

An agent may sue for necessaries supplied 
under Admlty. Ct. Act, 1861 (c. 10), s. 5, & 
• does not lose his right so to sue by giving 
credit in the account furnished to his principal 
for sums received. — Foong Tai & Co. v. 
Buohheister & Co., [1908] A. C. 458 ; 78 
L. J. P. C. 31 ; 99 L. T. 526 ; 11 Asp. M. L. C. 
122, P. C. 

Annotations : — Conid. The Mogiloff, 11921] P. 236. Reid. El 
Salto (1008), 25 T. L. R. 99. 


352o. .] — Primd facie, persons who have 

advanced money for necessaries on behalf of 
a foreign ship are entitled to sue in rem ; &, 
although it may be inferred from the course 
of business between the principal & agent 
that the agent has agreed to look to the per- 


sonal liability of the principal, & that the 
advances must be treated as items of a mer- 
cantile account to be adjusted in accordance 
with the terms of the agency agreement 
between the parties, the mere fact that pltfs. 
are the shipowners' regular agents does not 
deprive them of their rights in rem under 
Admlty. Ct. Acts, 1840 (c. 66), & 1861 (c. 10). 
The test to apply in each case is whether at 
the date of the suit pltf. could maintain an 
independent action in assumpsit in the 
subject-matter of the claim. — The Mogileff, 
[1921] P. 236 ; 90 L. J. P. 829 ; 37 T. L. R. 
549 ; 65 Sol. Jo. 581. 

Annotation : — Refd. Pocahontas Fuel Co. v. Ambatielos 
(1922), 27 Com. Caa. 148. 

368a. Wrongful dismissal.] — (1) A shipmaster or 
seaman suing under Admlty. Ot. Act, 1861 
(c. 10), on a special contract of service has 
no maritime lien in respect of damages for 
wrongful dismissal, inasmuch as such a suit 
could not have been brought under the 
ancient jurisdiction of the High Ot. of 
Admlty. 

* (2) Senihle : the maritime lien which a 

* seaman suing imder the ordinary mariner's 
contract has in respect of wages is not 
limited to the wages earned while actually 
on board the ship, but extends to wages due 
after a wrongful determination of the con- 
tract of service. — The British Trade, 
[1924] P. 104 ; 93 L. J. P. 33 ; 130 L. T. 
827 ; 40 T. L. R. 292 ; 16 Asp. M. L. 0. 296. 

398. Add. Annotation : — Refd. Ex p. Guinness, 
Ex p . Murray (1926), 42 T. L. R. 766. 

401. Add. Annotation : — Refd. The British Trade, 
[1924] P. 104. 

415. Add. Annotation : — Refd. The British Trade, 
[1924] P. 104. 

417a. .] — The British Trade, No. 368a, 

ante. 

429. Add. Annotation : — Refd. The Ambatielos, 
The Cephalonia, [1923] P. 68. 

430. Add. Annotation : — Refd. The Ambatielos, 
The Cephalonia, [1923] P. 68. 

430a. Pilotage Act, 1918 (c. 81), s. 49.] — The 

High Ct. of Admlty. & its successor, the 


PART II, SECT. 6. SUB-SECT. 1. — B. 

848 1. No maritime lien .} — A claim 
for the supply of necessaries to a ship 
does not constitute a maritime lien 
thereon. — OiE dvs Bois nu Nord v. 
8.8. ST. LOTUS (1920), 20 Exch. C. R. 
282. — CAN. 

848 t* Maritime lien — Created by 
foreign law — Whether enforceable in 
Ex chequer Court of Canada. ] — Pitts - 
BUBO Coal Oo. 9. S.S. Bblohbbs, {1926] 
Exch. 0. R. 24. — CAN. 

84811. * .] — Strand* 

bill c. Walter W. Hoddeh Oo., 
[1926] 4D.L.B. 801.— CAN. 

848 111.-— .]— Bakbr, 

OAftVHR Sc MORELL Inc. 9. ASTORIA, 
[1927] 4 D. L. R. 1022.— CAN. 

PART II. SECT. 6, SUB-SECT. 8. 

8871. Action by default — Proof of 
claim— Right to proceed ex ports.]— 
Paul o. Thh Amt Turner, [1922] 
V. L. R. 740.— AUS. 

PART II. SECT. 6. 

8681. Extent of Jurisdiction — Towage 
performed in connection with repairs — 
Not at owner's special re guest .) — 
Towage performed In connection with 
repairs, not at the owner's apodal 
request, is not within the purview of 


" claims Sc demands for services in the 
nature of towage •• within Admlty. 
Ct. Act, 1840 (o. 65), e. 6, as would 
give the ot. jurisdiction over the 
claim ; neither a olalm for towage nor 
for neoeasaries la the subject of a 
maritime lien. — Stack v. Thb Bakob 
Leopold (1019), 18 Exch. 0. R. 825. 
—CAN. 

PART II. SECT. 7, SUB-SECT. 1.— C 

88611. Claim bv master for 

wages db damages — Payable pari passu. ] 
— A British ship was attached to 
satisfy various creditors in rem 
including the master of the vessel. 
She waa subsequently sold, any liens 
of the creditors being transferred to 
the proceeds. The master's olalm 
lnoluded damages against the owners 
tor wrongful dismissal calculated from 
a date subsequent to the sale : — Held : 
the master wis entitled to damages 
pari passu with his olalm for wages, 
which he could enforce by an action 
in rem. — Re Gwydyr Castle (1920), 
41 N. L. R. 281.— 4. AF. 


PART II. SECT. 7, SUB-SECT 8.— 

A(i>. 

*k. Shipping Act, 1806, *. 181— 
Limits of Jurisdiction.) — A seaman 
sued for 1184 : — Held : this being under 
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$200, the action must be dismissed 
under the above sect., with' costs. — 
Ostrom v . The Mitako, [1924] 2 
D. L. R. 200 ; [1924] Exoh. C. R. 96 ; 1 
W. W. R. 1098 : 84 B. O. R. 4.— CAN. 

PART II. SECT. 7, SUB-SECT. 2.— B. 

si. Assignee of wages.) — The maritime 
lien attaching to a seaman's wages 
is personal to the seaman Sc not trans- 
ferable. — McCullough v. The Samuel 
Marshall, Eliasoph v. Steel Co. of 
Can. (Que.), [1924] Exch. C. R. 58; 
affo- [1923] Exch. 0. R. 110.— CAN. 

•m. Person not hoeing signed articles 
— Nor having lived on board .) — 
Held : claimant not having signed the 
ship's articles, not having lived on 
board, Sc the sum sued tor not having 
been earned on board, he was not a 
seaman. — McCulloughs. Thb Samuel 
Marshall, Eliasoph v. Steel Oo. 
or Can. (Que.). [1924] Exch. O. R. 
58: affg. t [1928] Exoh. C. R. 110.— 
CAN. 

sn. Person voluntarily paging wages.] 
— No one voluntarily paying the 
wages of one or more of the crew 
oan claim a lien against the ship for 
the amount so paid. — McCullough *. 
Thb Samuel Marshall. Eliasoph 
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present Admltv. Div. of the High Ofc., have 
always bad jurisdiction to entertain an 
action in rent for pilotage dues, & the pilot 
is not restricted to his right under the above 
sect., of taking proceedings in a ct. of sum- 
mary jurisdiction. Qu. : whether there is a 
maritime lien in respect of pilotage dues. — 
The Ambatielos, the Cefhadonia, [1923] 
P. 68 : 92 L. J. P. 45 ; 128 L. T. 699 ; 39 
T. L. B. 183 ; 16 Asp. M, L. 0. 120. 

483, Add. Annotation : — Held. The Ambatielos. 
The Oephalonia, [1923] P. 68. 

485. Add. Annotation : — Held. Ex p. Guinness, 
Ex p . Murray (1926), 42 T. L. B. 766. 

487. Add. Annotation : — Retd. Ex p . Guinness, 
Ex p. Murray (1926), 42 T. L. R. 7 06, 

449. Add. Annotation : — Retd, The Stream Fisher, 
[1927] P. 78. 

459. Add. Annotation : — Aa to (1 ) Consd. The 
Colorado, [1923] P. 102. 

460. Add. Annotation: — Aa to (1) Retd. The 
Colorado, [1923] P. 102. 

468. Add. Annotation: — Consd. The Minerva 
(1933), 49 T. L. R. 563. 

470. Add. Annotations : — Refd. The Sylvan Arrow, 
[1923] P. 260 ; Foyster v. New Zealand Ship- 
ping Co., Ltd., The Hurunui (1939), 55 
T. L. R. 979. 

471. Add. Annotation : — Refd. The Sylvan Arrow, 
[1923] P. 220. 

480. Add. Annotations: — As to (1) Consd. The 
Minerva (1933), 49 T. L. R. 563 ; The 
Champion, [1934] P. 1 ; The Beldis, [1936] 
P. 61. 

481. Add. Annotation : — Refd. The Beldis, [1936] 
P.61. 

483. Add. Annotations : — Consd. The Rosalind 
(1920), 90 L. J. P. 126 ; The Joannis Vatis, 
[1922] P. 92. Refd. Elliott Steam Tug Co. 
v. Shipping Controller, [1922] 1 K. B. 127 ; 
G. N. Ry. v. L. E. P. Transport & Depository, 
[1922] 2 K. B. 742; The Zelo, [1922] P. 9. 

484a. Obstruction in dock.] — Defts.* 

steamship, a Norwegian vessel, while docking 
in the Stalbridge Dock, Garston, came into 
collision with & sank a barge. Pltfs., as 
owners of the dock, took steps to raise A 
remove the wreck, & by a writ in rem in the 
present action claimed to recover from deffcs. 
the expenses which they had incurred “ in 
& about the lighting, buoying, removal, & 
destruction of the barge.** The owners of 
the barge had given notice that they 
abandoned their vessel. On a motion by 


defts. to set aside the service of the writ *. — 
Held : the claim was for “ damage done by 
a ship,** namely, damage done by defte.* 
ship to pltfs.* dock by putting an obstruc- 
tion in it, within Supreme Court of Judica- 
ture (Consolidation) Act, 1925 (c. 49), 

s. 22 (1) (a) (iv), A was properly commenced 
by a writ in rem. — The Ohr. Knudsen, [1932] 
P. 153; 101 L. J. P. 72; 148 L. T. 60; 48 
T. L. R. 619 ; 18 Asp. M. L. 0. 347. 

Annotations: — Con*d. The Minerva (1933), 49 T. L. R. 663. 
Refd. The Millie (1939), 66 T. L. R. 972. 

486a. Damage by part of ship — Derrick.} — After 
pltfs.’ grain elevator, which had been used 
to discharge a cargo of grain from deftB.* 
steamship M., had been dismantled, A while 
the half of the elevator which remained on 
board the steamship was being hoisted, by 
means of the steamship’s dernok & tackle, 
back on board pltfs.* elevator barge New 
Perseverance , the wire span of the derrick 
broke & the half -elevator fell on to the deck 
of the barge, whereby both barge and half- 
elevator sustained damage. Pltfs. proceeded 
in rem against the M. for the damage, but 
the Liverpool District Registrar ordered the 
writ in the action to be set aside & the 
action dismissed on the ground that there 
was no jurisdiction to arrest defts.* ship in 
the circumstances. On appeal by pltfs. : — 
Held : the operation of Supreme Ct. of 
Judicature (Consolidation) Act, 1925 (c. 49), 
s. 22 (1) (iii), was not confined to cases where 
the damage received by a ship was also done 
by a ship, with the ship as the operating 
cause, <fc pltfs. were entitled to prosecute 
their claim in rem or in personam as for 
damage received by a ship ; damage done 
by part of a ship — i.e ., a derrick — was suffi- 
<, cient to satisfy the words of para, (iv) & 
pltfs. were also entitled to proceed in rem 
or in personam as for damage done by a 
ship ; & the order of the District Registrar 
must be set aside. — The Minerva, [1933] 
P. 224 j 102 L. J. P. 129 ; 149 L. T. 667 ; 49 
T. L. R. 503 ; 18 Asp. M. L. 0. 426. 

489. Add. Annotations:— Consd. Mersey Docks & 
Harbour Board v. Hay, [1923] A. 0. 345. 
Refd. The Stream Fisher, [1927] P. 73. 

490. Add. Annotation : — Generally , Refd. The Carl- 
garth, The Otarama, [1927] P. 03. 

491. Add . Annotation: — Refd. G. W. Ry. v. S.S. 
Mostyn, [1928] A. 0. 67. 

493. Add. Annotation : — Consd. The Minerva 
(1933), 49 T. L. R. 563. 

494. Add. Annotation : — Refd. The Sylvan Arrow, 
[1923] P. 220. 


PART II. SECT. 7, SUB-SECT. 3.— A. 

463 III. Contract made abroad .] — 

The ct, will not interfere in a dispute 
as to wages arising out of a contract 
made abroad between the master of 
a foreign ship A the members of bis 
orew.— N olan v. 8.8. Russel Haveb- 
sm«, rmu a p. p. m.— s. af. 

151 j — a se aman 

whobfei signed on an American ship 
instituted an action in Quebec against 
the ship for wages. No notice of the 
institution of the action was given by 
him to the United States consul, k 
the affidavit to lead to warrant omitted 
to etate the national character of the 
■hip. Deft, moved to dismiss for 
defects In the affidavit. A the oonsul 
filed a protest against the action being 


allowed to proceed: — Held: (1) the 

S rotest of the American consul did not 
eprive the ot. of Its jurisdiction ; 
(2) the ot., in proper circumstances, 
might exercise its discretion to decline 


protest 

deprive 


the ot. of Its jurisdiction ; 


(2) the ot., in proper circumstances, 
might exercise its discretion to decline 
to proceed with such on action. — 
Rouleau v. S.S. Aledo, [1923] Exch. 
O. R, 10.— CAN. 

PART II. SECT. 7, SUB-SECT. 3.— B. 

4681, Conflict of law § — Application 
of law of litigant* 1 country. ]— -Admlty. 
Ct. Act, 1861 <c. 10), s. 10. permits the 
application by the ct. of the law of the 
oountry of the litigants.— J Aconeoa 
p. Port Morgan (1919), 19 Exoh. 0. R. 
186 ; 49 D. L. R. mAcAN. 

PART II. SECT. S, SUB-SECT. 1.— D. 
b 1. OG pumped from fhip .) — 

25 


Pltfs. wore the owners of a large number 
of live lobsters lying in orates in the 
waters of the Strait of Oanso, N.S., 
for refreshment purposes, while being 
transferred from Magdalene Islands, 
P.Q., to Gloucester. Maes. Deft, 
steamer ran aground in the Strait of 
Oanso Sc in order to lighten the ship 
a large part of its cargo of oil was 
pumped into the waters of the strait. 
Pltf, claimed this was carried by the 
winds Sc tide to the resting place of the 
lobsters, causing damage to the lobsters, 
crates Sc connecting lines. Pltf. Out- 
house also claimed for loss of freight. 
Deft, contended that the ct. was with- 
out jurisdiction to entertain the action : 
— Held: damage by a ship means 
damag e done by those in charge of 
a ship, with the ship as the noxious 



Cases 504—682. 


English and Empire Digest Supplement. 


504* Add. Annotation: — Refd. The Tervaete, 

[1922] P. 259. a 

510. Add Annotation: — As to (2) Apld. The 

Goulandris, [1927] P. 182. 

512. Add. Annotation : — Consd. The Minerva 
(1933), 49 T. L. R. 603. 

518. Add. Annotations : — Consd. The Minerva 

(1933), 49 T. L. R. 503. Refd. McOoll v. 
Canadian Pacific Ry., [1923] A. C. 120 ; The 
Moltere (1924), 41 T. L. R. 154. 

After this case add : — See, novo, Supreme Court 
of Judicature (Consolidation) Act, 1925 (c. 49), 
s. 22 (2). 

518a. .1 — In a collision between 

Swedish & British steamships, for which both 
ships were held to blame, a seaman on the 
former vessel was drowned. Under Swedish 
law the Swedish shipowners paid compensa- 
tion to the relatives of the seaman. At the 
reference to assess the collision damage the 
Swedish shipowners claimed to recover from 
the owners of the British vessel a moiety 
of the compensation so paid. The registrar 
allowed the item. On appeal : — Held : the 
decision of the registrar was wrong for apart 
from Maritime Conventions Act, 191 1 (c. 67), 
the Ct. of Admlty. had no jurisdiction to 
entertain an action in rent for loss of life, & 
the Admlty. rules as to division of loss had 
no application to such a cl; im, & sect. 3 of 
that Act, which provided for contribution 
between the owners of wrongdoing vessels in 
respect of ( inter alia) damages for loss of life 
or personal injuries, only applied to damages 
• recoverable by action, & not to claims for 
compensation arising out of some statute & 
independently of fault on the part of the 
shipowner. — The Moli&re, [1926] P. 27; 94 
L. J. P. 28; 132 L. T. 733; 41 T. L. R. 1 54; 
10 Asp. M. L. C. 470. 

518b. Application of Maritime Conventions Act* 
1911 (c. 57).] — The Moll&re, No. 518a, ante • 

519. Add. Annotations : — As to (1) Consd. Oliver v. 
Birmingham & Midland Motor Omnibus Co. 
(1932), 48 T. L. R. 640. Refd. The Koursk, 
[1924] P. 140. As to (2) Refd. The Moltere 
(1924), 41 T. L. R. 164. Generally , Refd. The 
Vectis, [1929] P. 204. 

521. Add. Citation : — [1909] P. 170. 

Add. Annotation: — As to (2) Refd. The 
Molifere (1924), 41 T. L. R. 164. 

523. Add. Annotation : — As to (2) Refd. The 
Molifere (1924), 41 T. L. R. 154. 

523a. .] — The MoliSjre, No. 618a, ante * 

528. Add. Annotation: — Refd. The Sheaf Brook, 
[1920] P. 01. 


536. Add. Annotations : — Generally , Refd. Ireland 
v . Southdown S.S. Co. (1920), 130 L. T. 412 ; 
Lewis v. Dreyfus (1920), 31 Com. Cas. 239. 

541a. Indorsee of document ac- 

knowledging receipt of goods for shipment.] — 
A document whereby the receipt of goods is 
acknowledged for shipment on board a 
named ship, or on some other ship for carriage 
by sea & delivery to the shipper’s order, the 
document being signed on behalf of the 
master, is a bill of lading for the purposes of 
Bills of Lading Act, 1855 (c 111), & the 
above sect. 

Parcels of goods were accepted in N. for 
delivery at 8. to the shippers’ order, there 
being given to each shipper a document of 
the above-mentioned character. Upon the 
named ship arriving at S. the goods were not 
delivered. Reaps., twenty firms, each being 
indorsees of one of the documents, issued a 
joint writ in rem claiming severally to recover 
damages. The writ stated that pltfs. claimed 
as consignees or indorsees of bills of lading 
. for non-delivery of goods agreed to be carried 

, by the named ship, or agreed to be shipped 
within a reasonable time by some other 
vessel of the same line. On affidavits sworn 
separately by pltfs., alleging that the goods 
were either lost or not shipped on any other 
vessel within a reasonable time, the ship was 
arrested. The owners of the ship took out a 
summons to set aside the writ & all proceed- 
ings thereunder : — Held : (1) the documents 
in question were bills of lading within the 
above sect., & the proceedings being to set 
aside the writ & it not being denied that some 
of the goods were received on board, the 
action should proceed ; (2) the action being 
in rem & the joinder of pltfs. convenient, the 
view of the full Bench of the Supreme Ct. 
that pltfs. could properly be joined under the 
rules locally applicable should not be inter- 
fered with. — Marlborough Hill, Ship v. 
Cowan & Sons, [1921] 1 A. C. 444 ; 90 
L. J. P. C. 87 ; 124 L. T. 045 ; 37 T. L. R. 
190 ; 15 Asp. M. L. C. 103 ; 20 Com. Cas. 
121, P. C. 

Annotation : — As to (1) Distd. Diamond Alkali Export 
Corpn. v . Bourgeois, [1921] 3 K. B. 443. 

546. Add. Annotation : — Refd. Marlborough Hill, 
Ship v. Cowan, [1921] 1 A. 0. 444. 

500. After this case add : — See Supreme Court of 
Judicature (Consolidation) Act, 1925 (c. 49), 
ss. 22 (1) (a) (xii), 33 (2). 

562. Add. Annotation: — Refd. The Sheaf Brook, 
[1920] P. 01. 


instrument. — O uthouse 8c Hemmkl- 
man v. The Thorshavn, (193/51 Ex. 
O. R. 120 ; 4 D. L. R. 628.— CAN. 

•o. Removal of barge.) — Pltfs.' barge, 
with no one on board, was lying at a 
berth next to a pier 8c moored to it. 
The crew of deft, ship removed the 
barge from her berth, which was then 
occupied by the ship, the barge being 
placed outside the snip in a foul berth, 
as a result of which the barge suffered 
damage. Pit f . brought an action in rem 
to recover the amount of the damage : 
— Held : the improper navigation of 
deft, ship carried out by her master's 
orders made her the Instrument causing 
the damage to the barge, & the claim 
for such damage may be enforced by 
an action in rem. — Lincoln Pulpwood 
Oo., Ltd. v. The Rio Qasma, [1935] 
Ex. O. R. 12S ; 2 D. L. R. 41.— CAN. 


PART II. SECT. 8, SUB-SECT. 2.— A. 

512 v. : .l — Pltf., a seaman, 

brought an action in rem for damages 
against a barge for bodily injuries 
sustained by him in an accident 
alleged to have been occasioned by 
negligence for which the ship was 
liable : — Held : the damage done was 
not " by " the barge, but " on " the 
barge, 6c was not suoh damage as gave 
pltf. a remedy* in rem. — Mulvey e. 
The Barge Neosho (1919). 19 F.*eh. 
O. R. 1 : 47 D. L. R. 437.— CAN. 


PART 11. SECT. 9, SUB-SECT. 1.— B. 

564 i. Admiralty Court Act , 1861 
( e . 10), a. 6 — No breach of duty— Con- 
tract with shippers imposing no obliga- 
tion on sAip.}— Pltfs. agreed to pur- 
chase goods, the shippers to deliver 
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same at an agreed point. The con- 
tract did not purport to be made by 
or on behalf of the ship, but by the 
shippers, with pltfs., who claimed 
damages for breach of contract for 
non-delivery, A at their request a 
warrant to arrest the ship 8c her cargo 
was issued : — Held: (1) pltfs. not 
having been shown to be M the owners, 
or consignees or assignees " of the bill 
of lading of the oargo, the ot. had no 
jurisdiction in the matter, & the 
warrant of arrest should be set aside J 
(2) the contract referred to in the 
above sect, contemplated an obliga- 
tion on the part of the ship, 8c the 
contract sued on Imposed no snob 
obligation. — Lavallkf d The ISTAB. 
[1929] Exch. O. R. 212.— CAN. 

564 II. Goods shipped from 

Canadian port.) — The jurisdiction the 
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565a. Judicature (Consolidation) Act, 1925 (c< 49), 
ss. 22, 58 (2) — Owner domiciled in England — 
Application to transfer action to King’s Bench 
Division.] — (1) Pltfs., as owners of cargo on 
board defts.’ ship, brought an action in 
personam in the A amity. Div. for damages for 
breach of the contract of carriage. Defts. 
were domiciled in England. On an applica- 
tion by them to transfer the cause to the 
King’s Bench Div., the judge held that he 
had a discretion to retain it in the Admlty. 
Div. : — Held : s. 58 (2) of the above Act did 
not give the ct. discretion to retain a cause 
in respect of which the Act expressly pro- 
vided that the Div. bad no jurisdiction, & the 
a tion must be transferred to the King’s 
Bench Div. 

(2) The note to R. S. 0., Ord. 49, r. 3, that 
the Ct. of Appeal cannot order a transfer with- 
out the consent of the presidents of both the 
Divs. from & to which the transfer is proposed 
to be made, does not apply to cases where the 
Ct. of Appeal has held that the one Div. has 
no discretion to retain the cause in that Div. 
In such cases the transfer is made subject 
only to the consent of the president of the 
Div. to which the cause is to bo transferred 
(Atkin, L.J.). — The Sheaf Brook, f 1926] 
P. 61 ; 95 L. J. P. 113 ; 134 L. T. 534 ; 17 
Asp. M. L. C. 14, C. A. 

Annotation As to (1) Diitd. The Eskbridge, [1931] P. 51. 

571. Add. Annotations : — Refd. Liesbosch S.S. 
Owners v. Edison S.S. Owners, [1933] A. C. 
449 ; The Napier Star, [1933] P. 130. 

578. Add. Annotation : — Held. The Wilhelmina, 
[1923] P. 112. 

579a. Ship injured In dock — Dockowners repairing 
ship— In dock belonging to others.] — By the 
negligence of pltfs.’ servants while engaged 
on work on a steamship in the Hornby Dock, 
belonging to the Mersey Docks <fc Harbour 
Board, the vessel & her cargo were damaged 
by fire, & pltfs. were held liable in damages. 
Pltfs. sought to limit their liability under 
M. S. Act, 1900 (c. 32), s. 2, on the ground 
that they were tho owners of a dry dock at 
Garston : — Held : the liability being in no 
way connected with the fact that pltfs. were 
dockowners, they were not entitled to a 
decree of limitation of liability. — T he City 
of Edinburgh, [1921] P. 274 ; 90 L. J . P. 
304 ; 125 L. T. 375 ; 37 T. L. R. 468 ; 15 
Asp. M. L. C. 234, 0. A. 

Annotations : — Distd. The Ruapehu (1926), 42 T. L. R. 708. 

Ex^Ul. S.S. Ruapehu v. Green & Silley Weir, [1927] A.O. 

579b. .] — Pltfs., owners of a dry dock 

sought to limit their liability under M. S. 
Act, 1900 (c. 32), 8. 2, in respect of damage „ 
caused by a fire which broke out on defts.’ 
vessel owing to the negligence of pltfs.’ 
servants while the vessel was being repaired 
by them in the dry dock : — Held : while 
some limitation must be put upon the general 
language of the sect., which, if applied in its 
strict literal sense would lead to an absurdity, 
the limitation to be put was not in respect of 
the nature of the act done but in respect of 
area, i.e., the damage must be in some way 
connected with the ownership of the dock. — 
The Ruapehu, [1927] P. 47 ; 96 L. J. P. 18; 


136 L. T. 146; 42 T. L. R. 708; 17 Asp. M. 
L. C. 138, C. A.; affd. sub nom. Ruapehu 
(Owners) v . Green (R. & H.) & Silley Weir, 
Ltd., The Ruapehu, [1927] A. C. 523; 06 

L. J. P. 99; 137 L. T. 853; 43 T. L. R. 402; 
71 Sol. Jo. 330; 32 Com. Cas. 323; 17 Asp. 

M. L. 0. 270, H. L. ; subsequent proceedings 
(1929), 45 T. L. R. 657. 

Annotation : — Retd. Goss© Millard v. Canadian Government 
Merchant Mnrlne, American Can Co. v. Same (1927), 
97 L. J. K. B. 193 ; The Ruapehu (No. 2). [1929] P. 305. 

593. Citations : — For “ 36 L. T. 361 ” read “ 6 
L. T. 361.” 

594a. Rival salvors— Injunction to re- 

strain act on high seas.] — In 1922 pltfs. 
fitted out an expedition to salve cargo from 
the wreck of a Dutch steamship which had 
sunk in 1916 in the North Sea in over one 
hundred feet of water. Pltfs. worked at 
the scene of tho wreck whenever the weather 
& tides permitted during the summer of 
1922 & from Apr. to July, 1923. During 
that time they had succeeded in cutting a 
hole into No. 4 hold, had buoyed the wreck, 
& had extracted some portions of cargo of 
little value at a cost of over £40,000. In 
July, 1923, defts., British subjects & partners 
in a rival salvage co., arrived on the scene in 
a British registered ship, & by sending down 
their own divers & interfering with pltfs.’ 
diving operations, tried to secure possession 
of the wreck & cargo, & either prevent 
further work on the part of pltfs. or establish 
themselves with pltfs. in concurrent occupa- 
tion : — Held : (1 ) an action in respect of 

injurious acts done on the high seas had always 
been within the jurisdiction of the High Ct. 
of Admlty. ; (2) pltfs. were sufficiently in 
occupation of the wreck to exclude third 
parties from interfering with the property ; 
(3) as defts.’ interference was high-handed & 
deliberate they would be restrained until 
further order from doing any acts at or near 
the wreck whereby pltfs. might be prevented 
or hindered in the carrying on of their salvage 
operations. — The Tcbantia, [1924] P. 78 ; 
93 L. J. P. 148 ; 131 L. T. 570 ; 40 T. L. R. 
335 ; 16 Asp. M. L. C. 346. 

595a. Services on land.] — The Lapwing 

(1839), 8 L. T. 440. 

598a. .] — Two causes of salvage against a 

vessel were consolidated upon motion by 
defts., & with the consent of all parties. 
On a petition being subsequently filed, defts. 
moved for its dismissal, with costs Sc damages, 
on the ground that the value of the property 
salved was under £1,000: — Held: the pro- 
ceedings of defts. in reference to the consolida- 
tion must be construed as an agreement 
which gave the ct. jurisdiction under Admlty. 
Jurisdiction Act, 1808 (c. 71), s. 9. 

Semble : under Admlty. Jurisdiction Act, 
1808 (c. 71), s. 0, the ct. of Admlty. has 
discretion to take cognisance of cases of 
salvage, though the value of the property 
salved be under £1,000. — The Herman 
Wedel (1870), 39 L. J. Adm. 30 ; 23 L. T. 
876 ; 3 Mar. L. 0. 530. 

598. After this case insert, “ Prize salvage, see 
Prize Law.” 


above seet. confers upon the ct. is I dlan port, & does not extend to the 
clearly confined to oases of damage case of goods shipped from Canada to 
to goods carried by ships into a Cana- j foreign ports. — B ab® is Abattoir Co. 
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. Aledo (O wnebp), [ 1 922) 4 V. L. g. 
196 ; [1923] Excb. C. B. 217. — CAN. 
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003. Add* Annotation : — Retd. Pyman S.S. Co. v* 
Admiralty Comrs., [1919] 1 K. B. 49. 

606. Add, Annotations ;-^Consd. The Meandros, 
[1925] P. 61. Retd. Pyman S.S. Co. v . Ad- 
miralty Comrs., [1919] 1 K . B. 49. 

611. Add* Annotation : — Reid. Pyman S.S. Co. v . 
Admiralty Comrs*, [1019] 1 K. B. 49. 

613. Add. Annotations: — Coziid. The Meandros, 
[1926] P. 61. Reid. Pyman S.S. Co. t>. 
Admiralty Conors., [1019] 1 K. B. 49. 

617. Add. Annotation : — Consd. Bradley v. New- 
som, [1919] A. C. 16. 

619. Add. Annotation : — As to (1) Reid. Bradley 
v . Newsom, [1919] A. 0. 16. 

621. Add. Annotation: — Consd. The Inna, [1938] 
P. 148. 

622. Add. Annotation: — Reid. The Fagemes, 
[1926] P. 185. 

642a. .] — R. v. Miller (1823), 1 Hag. Adm- 

197; 166 E. R. 71. 

648a. Ship' not entitled to be registered as British 
Ship-Ship under Jurisdiction oi Prize Court.] 
7 ~A ship registered as a British ship, & 
nominally owned by a duly registered 
British co., was in fact owned A controlled 
by the Hamburg- Amerika Line, of Hamburg, 
which, in the person of its nominees, owned 
all the shares In the British co. & appointed 
its directors. Accordingly, after the out- 
break of war with Germany, the ship was 
seized as prize, A on July 28, 1910, the 
* Prize Ct. pronounced her to have belonged 
at the time of seizure to enemies of the 
Crown, A ordered her to be detained by the 
marshal until further order. Meanwhile on 
Jan. 11, 1916, under Prize Ct. Rules, Ord. 29, 
the ship had been requisitioned by the 
Lords Comrs. of the Admlty., & she remained 
in their possession. On Apr. 5, 1917, the 
writ in the present action was issued claiming 
a declaration under M. 8. Acts, 1894 (c. 60), 
A 1906 (c. 48), that the ship was forfeited to 
the Crown on the ground that she was not 


entitled to be registered as a British ship t — 
Bold : as the Lords Comrs. of the Admlty. 
had merely temporary possession of the 
ship A had to return her into the custody of 
the Prize Ct. which had at some time to 
make a final decree either of condemnation 
or release, the Admlty. Ct. had no jurisdic- 
tion to entertain the forfeiture action A to 
make the usual order for appraisement A 
sale, A the action must be dismissed. — The 
St. Tudno, [1918] P. 174 ; 87 L. J. P. 105 ; 
34 T. L. R. 357 ; 62 Sol. Jo. 621. 

649. Add. Annotation: — Refd. The Champion, 
[1934] P. 1. 

650a. Injunction.] — The Tub anti a, No. 

594a, ante. 

650b. Res under Jurisdiction of Prize Court.]— 
The St. Tudno, No. 648a, ante. 

657. Add. Annotation : — Refd. The Inna, [1938] 
P. 148. 

668a. No Jurisdiction — Judicature (Consolidation) 
Act, 1925 (c. 49), s. 22 — Action for freight — 
Owner domiciled in England.}— Pltfs., ship- 
• owners domiciled in England, instituted an 
action in rent against cargo owners for freight 
in respect of the carriage of the cargo in the 
ship. By Judicature (Consolidation) Act, 
1925 (c. 49), s. 22 (1) (a) (xii), the High Court 
shall in Admiralty matters have jurisdiction 
in respect of any claim arising out of an agree- 
ment relating to the carriage of goods in a 
ship, “ unless it is shown to the ct. that 
at the time of the institution of the proceed- 
ings any owner or part owner of the ship was 
domiciled in England ” : — Held : although 
under the sect, pltfs. who are British ship- 
owners domiciled in this country are in a less 
favourable position than foreign shipowners, 
the sect, was general in its scope A could not 
be construed as applicable only to deft, ship- 
owners against whom a claim is made, A 
the ct. had no jurisdiction to entertain the 
action. — The Eskbridob, [1931] P. 61 ; 100 
L. J. P. 50 ; 144 L. T. 824 ; 47 T. L. R. 235; 
18 Asp. M. L. C. 207. 


Part III. — Present and Former Practice of the Admiralty 
Division of the High Court of Justice and of Courts 


other than English County 

668a. Issue — Res not within Jurisdiction.] — 

(1) It is not necessary that, at the time of 
the issue of a writ in rem, the res should be 
within the jurisdiction of the ct. ; A Maritime 
Conventions Act, 1911 (c. 57), s. 8, which 
provides that in the case of collision or 
salvage actions the proceedings must be 


and local Courts. 

commenced within two years of the cause 
of action, is complied with if the writ is 
issued within two years ; the sect, does not 
contemplate that the arrest of* the res 
constitutes the commencement of the pro- 
ceedings. 

(2) In general, the ct. will not grant an 


PART II. SECT. 11, SUB-SECT. 8. — B. 

8081. Action in rem — Or in per- 
sonam.] — The first It most proper 
remedy for the recovery of salvage 
in rem. — Hatton *. Am*. Durban 
Han8*n7j 1919J S. 0. 154 ; 56 So. L. R. 


PART II. SECT. 16. 

654 i. Exception to iurisdieiion— 
Made after trial.]— An objection to tbe 
Jurisdiction will hold jrood even if 
made after the trial. — Stack v. Tax 


Barg* Leopold (1916), 18 Exch. 
O. R. 315.— CAN. 

if. Forcible possession of bertl ^} — 
An action in rem lies against a ship for 
forcibly taking p eo s s s d on of another’s 
berth. — Lincoln Pulpwood Co. v. 
The Rio Cabma, [1635] Ex. C. R. 135; 
2D.L.E. 41.— CAN. 


PART IIL SECT. 1, SUB-SECT. 1.— 
A* <*). 


868 1. — - Amendment— Increase of 
amount.] — Pltfs. oUdmed 64,000 dam- 
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agee, by reason of a collision between 
one of their bams A the B . The B. 
was arrested A the ball fixed at 64.000, 
the then estimated oost of repairs. 
Before the trial of the action, it was 
found that the actual eoet of the 
repairs amounted to 66,518.94. Pltfs. 
moved to amend their writ by addins 
to the amount claimed : — Held t , the 
ct. might direct measures to be taken 
to do full Justice to pltfs., A to that 
end permit the amendment. — H all 
Ooal Oo. v. The Bayubona, (1933] 
Exch. C. R. 188. — CAN* 
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extension of time for the renewal of an 
tinserved writ, which has not been renewed 
within the period of one year as provided 
by R. 8. 0., Ord. 8, r. 1, if, but for the ex- 
tension of time, the claim would be barred 
by a statute of limitation. But, inasmuch 
as Maritime Conventions Act, 1911 (c. 57), 
s. 8, contains provisos for extension of time 
unknown to any other statutes of limitation, 
the application to renew a writ in an action 
which comes within the operation of sect. 8 
must be considered on its merits, & if, under 
the circumstances, the ct. would give leave 
to issue a writ notwithstanding the lapse of 
two years, the ct. will allow an extension of 
time for the renewal of a writ, the time for 
the renewal of which has expired. — The 
Espanoleto, [1920] P. 228 ; 90 L. J. P. 82 ; 
126 L. T. 121 ; 36 T. L. R. 664; 15 Asp. 
M. L. 0. 287. 

668b. Motion to set aside — Facts In dispute.] 

— In an action in rem for damage by collision 
defts. moved to set aside the writ & all 
subsequent proceedings on the ground that 
their vessel at the time of the collision was 
under requisition to, & in the sole control & 
possession of, the United States Navy De- 

g artment, & that accordingly no maritime 
en attached to her. Pltfs. did not admit 
the facts set out in defts.’ affidavit in support 
of the motion : — Held : the facts being in dis- 
ufce the ct. could not try the issue on motion 
y affidavit & the motion must be dismissed, 
but without prejudice to the right of defts. 
to apply, when the issues were defined by 
pleadings, for the question of law to be tried 
as a preliminary point. — The Sylvan Arrow, 
[1923] P. 14 ; 92 L. J. P. 23 ; 128 L. T. 448 ; 
39 T. L. R. 25 ; 16 Asp. M. L. C. 115. 

669. Add, Annotation: — As to (1) Consd. The 
Joannis Vatis, [1922] P. 92. 

672a. Defendant blaming another ship.] 

— Pltfs. claimed damages from defts., owners 
of the W. f in respect of a collision between the 
W. & barges belonging to pltfs. The owners 
of the W, denied liability, alleging by letter 
to pltfs. that the collision was caused by the 
negligence of the A, An action was com- 
menced between the owners of the W. & the 
owners of the A., in which the owners of the 
A . admitted liability for the collision. The 
owners of the A, agreed pltfs.* damages, 
but refused to pay the costs of the action by 
pltfs. against the W., which had then been 
prosecuted to the stage of filing pltfs.* pre- 


liminary act: — Held: pltfs. were entitled 
to amend their writ by adding the owners 
of the A, as defts. The case came within 
the principle of R. S. C., Ord. 16, r. 11, that 
no cause should be defeated by the non- 
joinder of parties, & in the circumstances it 
would have been a misuse of the discretion 
of the ct. to refuse to allow a party to exercise 
that right. The proper course would have 
been for pltfs. to have added both parties 
as defts. in the alternative. — The W. H. 
Randall, [1028] P. 41 ; 97 L. J. P. 42 j 188 
L. T. 459 ; 17 Asp. M. L. C. 397, O. A. 

873. Add, Annotations : — Consd. The Oreteforest, 
[1920] P. Ill ; Marlborough Hill, Ship v. 
Cowan, [1921] 1 A. C. 444. 

682a. Motion to set aside acceptance & under- 

taking to appear & put in ball — Mistake as to 
authority.] — Motion dismissed. — The Ger- 
trud (1927), 138 L. T. 239; 44 tTl. R. 1 ; 
17 Asp. M. L. C. 343. 

683a. Renewal of writ — Extension of time for — 
Maritime Conventions Act, 1911 (c. 57), s. 8.] 
— The Espanoleto, No. 668a, ante, 

897. Add, Annotation : — Refd. The Point Breeze, 
[1928] P. 135. 

700a. Right to arrest — Ship under requisition.] — 

Pltfs.’ steamship & defts.* steamship, the 
L,L,, collided in Sept. 1917. The L.L. was 
at the time under requisition : — Held : there 
could be no effective arrest of the vessel 
while she was under requisition. — The Largo 
Law (1920), 123 L. T. 660 ; 15 Asp. M. L. 0. 
104. 

700b. Ship seized under writ of fieri facias.] — 

A foreign ship was seized under a sheriff’s 
writ of fl, fa, in execution of a judgment 
obtained by the charterers of the ship against 
the owners of fifty-six sixty-fourth shares 
in the ship. Subsequently the ship was 
arrested by the Admlty. marshal in an action 
in rem for necessaries. Various other writs 
in rem were issued against the ship, including 
a writ by the master in respect of wages. 
The sheriff was unable to effect a sale, & the 
ship was sold by the marshal without 
prejudice to the rights of the various claim- 
ante : — Held : the fact that the sheriff was 
in possession did not deprive the marshal 
of his power to arrest the ship in actions 
in rem, — The James W. Elwell, [1921] P. 
351 ; 90 L. J. P. 132 ; 37 T. L. R. 178. 

701. Add, Annotation Consd. The James W. 
Elwell, [1921] P. 351. 


•731. Parties — Joinder of plaintiff e 
— After judgment .] — In the course of 
a trial in the Admlty. Ct. pltf. was 
allowed to amend by adding a party 
pltf., but failed to amend formally 
pursuant to the order & entered the 
Formal judgment with only the 
original pith named therein, 8c pro- 
ceeded to ass e ss damages before the 
registrar : — Held : in the oiroum* 
stanoes pltf. had not elected to abandon 
the order for amendment 8c should be 
allowed to have the judgment 8c prior 
proceedings amended in accordance 
therewith* — Evans, Coleman 8 c E Vans. 
Ltd, it. The Roman Prince. (1624] 
3 D. L. R. 05 ; (1624] Exch. C. R. 133 ; 
2 W. W. R. 466 ; 84 B. C. R. J56.— 
0AM. 

678 li. Nonjoinder. 1 — There 

being np special rule in this Ct. dealing 
with the joinder of parties, thepraottoe 
8c procedure of the High Court of 
Justice* Tn England, obtains, 8c the 


claimant herein was entitled to bring 
the present action In his own name 
alone, without joining his co-owners or 
their assignees. Misjoinder or non- 
joinder cannot trow defeat a claim. — 
Mack at v. R., (19281 Exoh. C. R. 140; 
on appeal, (19301 8. C. R. 130 ; 1 
D. L. R. 1005.— CAN. 


PART III. SECT. 1. SUB-SECT. 1.— 

A. (1). 

IT. Effect of delay .1 — Action in rem 
toe negligent navigation. In which no 
service was perfected until seven years 
after the collision, held barred by 
laches. — Canada Steamship Lines. 
Ltd. v . The 44 B due Cross/' [1937] 4 
D. L. R. 289. — CAN. 


PART HI. SECT. 1, SUB-SECT. 2.— 
A. (a). 

701 111. Creditor’ a action — Claim 

far building, equipping or repairing. ) — 
As soon as a creditor finds a ship under 
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arrest of the ot., he may bring his 
action for, 8c the Admlty. Ct. acquires 
immediate & Irrevocable jurisdiction 
over, any claim for building, equipping 
or repairing the ship. That jurisdic- 
tion is established without the litigant 
having to show that the original 
aotion under which the ship was 
arrested must eventually succeed, 8c 
notwithstanding that the arrest was 
made without particulars being given 
to prove without doubt the status of 

B ltf. in that original action. — Eriksen 
[bothers v . The Maple Leaf (1922), 
67 D. b. It. 261 ; [1922] 3 W. W. R. 
41.— CAN. 


701 iv. Jlepaira ermtinued after 

arrest.}— Reava. contracted with the 
owner of a snip to do certain repairs, 
8c it was delivered to them for the 
purpose. When the repairs were going 
on the ship was arrested at the suit of 
applte., who claimed for earlier repairs 
8c necessaries. After the arrest the 



Cases 706— 786a. English and Empire Digest Supplement. 


706. Add . Annotation : — Refd. Compania Naviera 
Vascongada v. Cristina S.S., [1938] A. C. 
485. 


706a. Re-arrest — Damage In excess of bail— 
Second action— -Right to bring action in 
personam.] — In an action in rem in respect 
of damage by collision defts. gave bail in the 
sum of £100,000 as representing the full 
value of their vessel & the limit of their 
liability according to French law. In the 
Admlty. Ct. both pltfs.' & defts.’ vessels were 
held to blame, but the Ct. of Appeal held 
defts.’ vessel alone to blame & this decision 
was upheld by the House of Lords. The 
£100,000 being insufficient to satisfy pltfs.’ 
judgment, pltfs. who admitted that qud 
damages they could not recover more than 
the £100,000, threatened to arrest defts.’ 
vessel in respect of interest & costs ; & under 
protest, defts. provided bail in a further sum 
to avoid arrest : — Held : having received 
bail in the full value of defts.’ vessel, pltfs. 
could not arrest her in rem , but could proceed 
in personam, & were entitled to a declaration 
that tne amounts due in respect of interest 
& costs were enforceable by seizure & sale of 
the vessel by a sheriff under a writ of fi. fa. 
— The Joannis Vatis (No. 2), [1922] P. 
213 ; 91 L. J. P. 190 ; 127 L. T. 494 ; 38 


T. L. R. 500 ; 10 Asp. M. L. C. 13. 

Annotations : — Consd. The Napier Sta , [1933] P. 136. 
Reid. The Point Breeze, [1928 ] P. 135 ; The Beldis, [1936] 
P. 51. 


706b. .] — In a damage action in rem 

S ltfs. demanded & obtained bail from defts. 

l the sum of £3,500. After judgment had 
been given pronouncing defts.* ship alone to 


blame, pltfs. demanded further bail in the 
sum of £3,000, on the ground that the original 
sum demanded was insufficient to cover their 
damages. On the refusal of defts.' solrs. 
to give an undertaking to provide additional 
bail, pltfs. extracted a warrant of arrest from 
the Admlty. registry under which defts.' 
ship was arrested. On a motion to set aside 
the warrant of arrest : — Held : the effect of 
taking bail was to release the ship altogether, 
& the warrant of arrest must be set aside. — 
The Point Breeze, [1928] P. 135 ; 97 L. J. P. 
88 ; 139 L. T. 48 ; 44 T. L. R. 390 ; 17 
Asp. M. L. C. 402. 

730a. .] — The Arantzazu Mendi, No. 141f, 

ante . 

731. Add. Annotation : — Refd. The Arantzazu 
Mendi, [1939] P. 37. 

736a. .]— On Apr. 13, 1938, pltfs., the 

Republican Govt, of Spain, who claimed to 
have requisitioned a Spanish ship, issued a 
writ in rem against her & her “ late ” master, 
claiming possession, & she was duly arrested 
4 at Cardiff by the Admiralty Marshal. The 
* owners & the captain, who described himself 
as the “ present ” master, entered an uncon- 
ditional appearance ; the Nationalist Govt, 
of Spain, who also claimed to have requisi- 
tioned the ship, entered a conditional appear- 
ance. On Oct. 4, pltfs. gave notice of dis- 
continuance of the action & on Oct. 14 
issued a summons asking that the warrant 
of arrest might be removed. On Oct. 15 
defts. signed consents to the release, but on 
the same day the captain left the ship for a 
walk, & on Ills return found that the crew 


ship was left In the actual possession 
of resps., who continued to do the 
repair work contracted for without 
the sanction of the ct. but in good 
faith : — Held : resps. should have 
priority for repairs made after the 
arrest so far as the selling value of the 
ship was thereby Increased. — Mon- 
treal Dry Docks & Ship Repairing 
Co.. Ltd. v. Halifax Shipyards, Ltd., 
11920] 3 W. W. R. 25 : 54 D. L. R. 
185 ; 60 8. C. R. 359.— CAN. 


d. Read now 44 706a 1." 

708a ii. Mistake in sum 

claimed — Cost of repairs exceeding esti- 
mate .] — Pltfs. claimed $4,000 damages, 
by reason of a collision between one of 
their barges 8c the B. The B. was 
arrested 8c the bail fixed at $4,000, the 
then estimated cost of repairs. Before 
the trial of the action, it was found that 
the aotual oost of the repairs amounted 
to $5,512.94. Pltfs. moved to amend 
their writ by adding to the amount 
claimed & for the issue of a warrant 
to re-arrest the B . : — Held : the ct. 
might direct measures to be taken to 
do full justice to pltfB., 8c to that eud 
permit the issue of a warrant for the 
re-arrest of the shin, but with oosts of 
the motion & of the re-arrest against 
pltfs. — Hall Coal Co. v. The Bayu- 
pona, [1928] SUoh. C. R. 128.-- CAN. 

706a ill. Dismissal of claim 

for salvage — Appeal.] — Where a claim 
for salvage against a ship has been 
dismissed, there Is no genera) right, in 
oase of appeal, to hold the bail bond or 
after Its oanoellation to re-arrest the 
ship, nor will snob right be granted 
without good reason therefor, sneli 
as that it appears to the ct. that the 
‘ will not be within the jurisdiction 

.!? 
. R. 
1 2 


to answer the appeal should it 
against it. — T he Freiya v. The R 
(1921). <63 D. L. R. 687 ; 21 Exoh. O. 
147 : 30 B. C. R. 132 ; [1921 

W. W. R. 749.— CAN. 


708a Iv. Unnecessary where ship 

already under arrest .] — The A. was 
under arrest by process of the ct., in a 
joint action for master’s & seaman's 
wages, when she was re-arrested by 

K ltfs., under throe separate warrants, 
i actions for necessaries & supplies 
furnished to the A. in the port or C., 
to whloh Bhe belonged, 8c the owners 
of which were domiciled In Canada : — 
Held : the ship being under arrest of 
the ct., this ct. had Jurisdiction in the 
matter, but the issuing of warrants 
& the re-arrest was unnecessary. — 
Stewart & Co., Ltd. t>. The Amla, 
[1929] 4 D. L. R. 719 ; Ex. C. R. 192.— 
CAN. 


sp. Attachment to found jurisdiction — 
Both parties domiciled outside juris- 
diction — Res within jurisdiction .] — 
Where a oo. alleged that It intended to 
bring an Admlty. action in rem for 
damage ocoaa.oned toite vessel through 
the negligent handling of resp. oo. 
whilst in the territorial waters of the 
Union, 8c it appeared that both the 
oos. were domiciled outside the Union, 
the attachment of the vessel was 
ordered, such order to be suspended on 
security bolng provided in an amount 
greater than the sum claimed as 
damages. — S.8. Krratos v . S.9. 
Fabian, ri921] C. P. D, 148.— S. AF. 


•t. Effect of delay .] — Action in rem 
for damage by tug to tow, In which 
there has been a delay of over three 
years in effecting seizure, cannot be 
proseouted against a subsequent bona 
fide purchaser & mtgee. of the vessel. — 
Canada Steamship Lines. Ltd. v. 
The 44 Rival,” [1937] 3 D. L. R. 148.— 
CAN. 


PART III. SECT. 1, SUB-SECT. 2.— 

A. (b). 

•L Maid fide arrest — Abuse of process 
of court — Rights of other claimants. ] — A 
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ship was arrested at the suit of a member 
of a firm. His independent claim for 
wages as a “ ship's carpenter on board 
the ship." was in fact only a part of 
his firm's claim, & immediately after 
the ship was arrested his firm's action 
was instituted : — Held : these facts so 
obviously disclosed mala fldes & an 
abuse of the process of the ct. that the 
arrest could be viewed as a sham 
proceeding & as not having any legal 
existence as regards the firm, but other 
claimants could support their suits on 
its existence in fact, because in good 
faith they instituted their suits relying 
upon the records of the ct. which on 
their face showed that its jurisdiction 
ooula be Invoked. — Eriksen Brothers 
v . The Maple Leaf, n 923) 4 D. L. R. 
1201: [1923] Exch.C. R. 39 ; 31 B. C. R. 
443 ; [1923] 1 W W. R 76.— CAN. 

•w. First arrest wrongful — Second 
arrest while proceedings pending — 
Validity.] — Tho summons of an action, 
containing for declarator that pursuers 
had right to a ship, contained a war- 
rant for the arrestment of the ship on 
tho dependence of tho action. The 
ship was detained in harbour under an 
arrestment laid on in virtue of this 
warrant. This arrestment was sub- 
sequently hold to be invalid. Pending 
a decision as to its validity, 8c after the 
ship had been detained in harbour for 
about a month the same pursuers 
brought a second action with tne same 
conclusions, the summons in which 
contained a warrant for the arrest- 
ment of ship in rem. Pursuers laid a 
second arrestment on the ship in 
virtue of this warrant : — Held : pur- 
suers were not entitled to take advan- 
tage of the wrongful detention of tho 
ship through their first invalid arrest- 
ment in order to lay on a second 
arrestment ; 8c arrestment in second 
action recalled. — Azcarate v. Itur- 
RIZAGA, [1938] S. O. 573.— SCOT. 
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had removed the gangway. He was thus in 
fact prevented by force from returning on 
board ; & this prevention continued during 
the proceedings which followed. The owners 
thereupon withdrew their consent to the 
release, & issued a summons, which the 
Nationalist Govt, supported, for an order for 
the reinstatement of the master on board the 
ship. In reply to this summons pltfs. filed 
affidavits (inconsistent with their earlier 
affidavits in which it had been stated that 
the master refused to deliver up the ship to 

S ltfs. & was about to sail her to an unknown 
estination) to the effect that the captain 
had been dismissed from the post of master, 
& that a new captain & the crew had been in 
continuous possession of the ship on behalf 
of pltfs. from a date prior to the issue of the 
writ for possession. The President held 
(i) that as regards defts.’ summons without 
deciding the rival claims of the Nationalist 
& Republican Govts, to the right to the 
control of the ship (a controversy which it 
was not for the ct. to decide), it was impossible 
to hold that the Admiralty Marshal should 
concern himself to take steps to ensure that 
defts.* master should have free right of access 
to the ship ; that at most the marshal could 
only invoke the assistance of the police, which 
the parties could do for themselves ; & that 
the summons must bo dismissed ; (ii) that as 
the right to arrest in an action in rem for 
possession was based upon an allegation that 
the ship was in the possession, or at least 
under the control, of some one else, the claim 
for possession & the warrant of arrest (having 
regard to pltfs.* later affidavits) were wholly 
misconceived & perilously like an abuse of 
the process of the ct. ; that under the rules 
of R. S. C., Ord. XXIX, which dealt with 
releases in Admiralty, when an appearance 
had been entered, a party at whose instance 
the arrest has been effected could not obtain 
a release merely at his own instance ; that 
an order of the ct. was required ; & that in 
the circumstances it would not be just to 
allow pltfs. to obtain possession of the ship 
forthwith ; & that the arrest would be con- 
tinued until the position of the Nationalist 
Govt, was finally determined by the appeal to 
the House of Lords in The Arantzazu Mendi , 
[1939] A. C. 250, then pending, unless mean- 
while the ct. was satisfied that the interests 
of all parties would be safeguarded as, for 
example, by the peaceful reinstatement of 
the master. On appeal : — Held : both orders 
should be discharged ; the forcible exclusion 
of the master appointed by the owners con- 
stituted a contempt of ct. ; once the ship 
was put into the charge of the marshal all 
persons concerned in the litigation were under 
a duty to abstain from any interference with 
the custody of the ship by the marshal ; & 


the order would be that on production to the 
registrar of an affidavit by pltfs.* solrs. that 
the master had been permitted to return on 
board, & was on board, there would be liberty 
to pltfs. or deft, shipowners to extract the 
release from the registry. 

Per Clauson, L. J. : the practice of the 
Admiralty registry under R. S. C., Ord. 
XXIX, not to allow a release to issue when 
an appearance has been entered, notwith- 
standing that pltf. has discontinued his 
action, until the consent of deft, has been 
produced, is correct. — Tiie Abodi Mendi, 
[1939] P. 178 ; 108 L. J. P. GO ; 55 T. L. R. 
451 ; 83 Sol. Jo. 275 ; sub nom. Spanish 
Republican Government v. Abodi Mendi, 
[1939] 1 All E. R. 701, C. A. 

742. Add. Annotations : — Consd. The Point Breeze, 
[1928] P. 135. Reid. The Joannis Vatis (No. 
2), [1922] P. 213. 

746. Add. Annotation : — Consd. The Joannis Vatis 
(No. 2), [1922] P. 213. 

747. Add. Annotation : — Apld. The Point Breeze, 
[1928] P. 135. 

760. Add. Annotation : — Reid. Melanie S.S. v. San 
Onofre S.S., [1925] A. O. 246. 

764. Add. Annotation : — Reid. The Annette, The 
Dora, [1919] P. 105. 

766a. Waiver o! right to plead Maritime Con- 

ventions Act, 1911 (c. 67), s. 8.] — By entering 
an unconditional appearance to a writ issued 
more than two years after the date of salvage 
services, defts. do not waive the right of 
pleading the protection of the above Act in 
their defence & raising it at the trial of the 
action. — The Llandovery Castle, [1920] 
P. 119 ; 89 L. J P. 141 ; 124 L. T. 383 ; 15 
Asp. M. L. O. 153. 

Effect of Maritime Conventions Act, 1911 
(c. 57), sec, generally > Shipping. 

768a. Appearance by person interested — Position of 
intervener.] — The Byzantion, No. 248a, 
ante. 

768b. Undertaking to appear — Sale of ship — Effect 
on undertaking.] — The Ring, No. 781d, post. 

780. Add. Annotations : — Refd. The Consul Olsson, 
[1920] P. 43 ; The Castor (1932), 48 T. L. R. 
604. 

780a. .] — The San Onofre, No. 

780b, post. 

780b. Effect of contractual arrangement 

between owner & charterer.] — (1) The 
Admit y. marshal appraised a salved steam- 
ship at the sum of £369,841. On an applica- 
tion to vary or set aside the appraisement on 
the ground that the ship had been appraised 
at her market value instead of at her value 
to her owners, which, owing to the fact that 
she had been chartered to time charterers at 
a low rate of hire in 1914 for a period which 


PART III. SECT. 1, SUB-SECT. 3.— A. 

a i. Court without furisdie 

(ion.] — In the absence of jurisdiction 
existing by law, the filing of an appear- 
ance & the giving of bail by deft, do 
not give jurisdiction to the ct. in a 
proceeding in rem. Jurisdiction Is nor 
a matter of procedure & cannot be 
derived from the consent of parties. — 
Mulvet v. The Barge Neosho (1019), 
19 Exch. C. R. 1 ; 47 D. L. R. 437.— 
CAN. 

a U. .] — A mere 

technical objection to an Informality 


or irregularity in procedure may be 
waived by appearance, by the giving 
of bail or by taking a step in the 
action ; but ft,' In fact, the ct has no 
jurisdiction over the subject-matter 
of the olaim, no delay on the part oi 
deft. & no step in the action taken by 
him can give the ct. Jurisdiction. — 
Harris Abattoir Co. v. Alkdo 
(Owners), [1»28J 4 D. L. R. 1196; 
[1923] Excb. C. R. 217.— CAN. 

764 Hi. .}— In Admlty. where 

deft, wishes to raise an objection to 
the jurisdiction of the ct. in a ease 
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where the ct. has Jurisdiction over the 
subject-matter, be should appear under 

{ jrotest whether the action be in rem, or 
n personam. — Burke w. The Amla 
(1929^ 4 D. L. R. 873 ; Ex. C. It. 194. 

PART 111. SECT. 1, SUB-SECT. 4.— A. 

•w. Bail — Who accepted as bail — 
Company carrying on business of surety 
gfiip.u-Bc 251 Bars of Silver r. 
Canadian Salvage Ajbsoon. (No. 2) 
(1915), 15 Exch. C. R. 370. — CAN. 
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did not expire until 1930, was leas than 
£160,000 : for purposes of appraise- 

ment of a salved vessel contractual arrange- 
ments between the owners & charterers are 
immaterial, 3c the marshal’s valuation was 
properly arrived at & was based on the right 
principle. 

(2) The general rule Is that an appraise- 
ment by the marshal is conclusive, & it is 
only in very exceptional cases that an applica- 
tion to vary or set aside the appraisement 
will be allowed. — T he San Onofrb, [1917] 
P. 90 ; 80 L. J. P. 108 ; 116 L. T. 800 ; 14 
Asp. M. L. O. 74. 


dwtotatitma r — Aa to (2) 0on*d. The Consul 01 won. [1920] 
P. 43. Generally, Rftfd. The Castor (1982), 48 T. L. E. 


781a. Nature of bail.] — The Borre, No. 781b, 
post 


781b. Undertaking to put In ball — Afterwards with- 
drawn — Effect of subsequent arrest of vessel.] 

— On June 22, 1920, defts.’ solrs. gave an 
undertaking to enter an appearance Sc put 
in ball in respect of a writ In rem claiming 
damages in respect of loss by collision. In 
consequence defts.’ vessel was not arrested. 
On Peb. 17, 1921, defts.’ solrs. wrote to 
pltfs.’ solrs. that their clients were unable 
to make arrangements for bail, that accord- 
ingly the undertaking for baH was withdrawn, 
Sc that, as the vessel was within the juris- 
diction of the ot. f pltfs. could arrest her. 
Pltfs.’ solrs. arrested the vessel, but wrote 
to defts.* solrs. that they reserved all their 
• clients' rights under the undertaking for 
ball. On Mar. 10, 1921, the vessel was 
appraised as being at that time of a value of 
£000. Defts. provided bail in that sum & 
the vessel was released. On Apr. 12, pltfs. 
applied for an order that defts.’ solrs. should 
forthwith provide good & sufficient bail, 
pursuant to their undertaking. It appeared 
that in June, 1920, the value of the vessel 
was much in excess of £000, Sc pltfs. estimated 
her value at £4.500 : — Held: (1) the under- 
taking to give bail could not be withdrawn 
by substituting the vessel for the bail ; (2) 
pltfs. had not waived their rights under the 
undertaking by arresting the vessel ; (3) 

defts.’ solrs. must complete their undertaking 
by putting in bail to the value of the vessel 
as on June 22, 1920 ; (4) nature of bail dis- 
cussed. — The Borre, [1921] P. 390 : 91 
L. J. P. 1; 125 L. T. 570; 37 T. L. R. 
008 ; 66 Sol. Jo. 715 ; 15 Asp. M. L. 0. 334. 

781o. When value of ship ascertained.]— 

The Borre, No. 781b, ante . 


781d. — — Sale of ship — Effect on undertaking.*] — 
Tn June, 1930, a firm of Norwegian ship- 
owners, being threatened with an action in 
rem by cargo owners in respect of damage Sc 
short delivery, to avoid arrest of the ship, 
instructed their solrs. to give an undertaking 
to accept service, appear Sc provide bail. No 
writ was issued, the ship left the jurisdiction, 
Sc when she returned several months later 
she was encumbered with liens. On Jan. 0, 
* 1931, she was sold by order of the ct. On 

Mar. 2 the solrs. took out an originating 
summons. Sc moved the ct. for an order that 
they were no longer bound by their under- 
taking. On Mar. 14 the cargo owners issued 
their writ in rem, but the boIts. refused to 
accept service pending the hearing of the 
motion : — Held : the undertaking, which 


was plain in its terms, enabled the ship 
to leave the jurisdiction without being 
arrested, Sc the fact that she was subsequently 
sold was immaterial ; there had not been 
undue delay in issuing the writ having regard 
to all the circumstances ; Sc the solrs. 
remained bound by their undertaking. — 
The Ring, [1931] P. 68 ; 100 L. J. P. 118 ; 
146 L. T. 100 ; 47 T. L. R. 884 j 18 Asp. 
M. L. 0. 238. 

781e* Liability limited to amount of ball — No 
second action if bail Insufficient — Action In 
personam — For interest Sc costs.] — The 
joannis Vatis (No. 2), No. 706a, ante. 

7811. Benefit of bail — Action in name of cargo 
owners — Some owners not Joining In pro- 
ceedings.] ^ —The steamships W. Sc J. came 
into collision Sc the W. Sc her cargo were 
damaged. Before the issue of the writ an 
undertaking to put in bail to the amount of 
£100,000, had been given on behalf of the 
owners of the J. The writ was in the names 

, of “ The owners ot the steamship W. Sc cargo 

4 v . the owners of the steamship J but at 

that time no authority from any of the cargo 
owners had been received. While the litiga- 
tion was proceeding the owners of the W. 
asked the various underwriters on the cargo, 
subrogated to the rights of the respective 
cargo owners, to join in the proceedings 
or share in the costs. Borne assented & 
some declined. The litigation proceeded to 
the House of Lords, where the J. was held 
alone to blame. The sum of £100,000 being 
Insufficient to satisfy all the claims, the 
owners of the W. contended that having sued 
as owners of the ship & bailees of the cargo 
they were entitled to receive the whole of 
the bail for which the undertaking had been 
given, pay themselves the amount of their 
own damage as shipowners in priority to 
all other claimants, Sc that the non-assenting 
cargo owners had no right to share in the 
fund: — Held: (1) although, as bailees of 
the cargo, the shipowners were entitled to 
recover the full value of the damage to the 
o&rgo, represented by the bail, they must 
account to all the owners of the damaged 
parcels of cargo for their share ; (2) it was 
the duty of the ot., when the bail toes re- 
covered, to see that all persons having a 
claim on the fund, including the non-assenting 
cargo owners, shared in the distribution. — 
The Joannis Vatis, [1922] P. 92 ; 91 

L. J. P. 182 ; 120 L. T. 718 ; 15 Asp. M. L. 0. 
500, 0. A. 

Annotation : — Retd. The Roberta, [1938] P. 1. 

781g. Several salvage actions.] — A vessel 

which bad stranded on rocks St sustained 
heavy damage got off with the assistance of 
various salvors Sc was placed in* dock for 
temporary repairs. In respect of these ser- 
vices various salvage actions Sc an action by 
the ship repairers for salvage A/or necessaries 
were instituted. No defence was put in, but 
in the first action an appearance was entered 
Sc an undertaking given to put in bail for 
ship, cargo Sc freight in the sum of £1,000. 
The cargo Sc freight were valued at £327. 
Before the other actions were instituted the 
cargo had been landed Sc dispersed. After 
some temporary repairs had been effected 
the vessel was sold by the marshal. She only 
realised £839 : — Held : the hail to cargo & 
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freight did not constitute a fund in which all 
the salvors could share ; the undertaking 
was given in one action only, & pltfs. in that 
action, in which the total values were £1,217, 
327 

could treat i7 of £1,000 as bail representing 

the cargo Sc freignt. — The Russland, [1924] 
P. 55 ; 93 L. J. P. 18 ; 130 L. T. 763 ; 40 
T. L. B. 232; 68 Sol. Jo. 324; 16 Asp. 
M. L. C. 288. 

Annotation : — Held. The Roberta, [1938] P. 1. 

781h. Amount of bail — Value of ship Sc freight— 
Limit of liabllity-r-Facts disputed by plaintiffs.] 
— If, in an action of damage by collision, the 
amount for which the action is brought 
exceeds the statutory limit provided by 
M. S. Act, 1894 (c. 60), s. 503, deft, ship- 
owners on filing an affidavit in the damage 
action stating the tonnage of their ship Sc 
that the collision happened without their 
actual fault or privity, will, if these facts 
are not denied by pltf. shipowners, be 
entitled to have the ship released on bail 
being given to an amount sufficient to cover 
the statutory limit, together with interest Sc 
costs. But if pltfs. dispute the facts on 
which the right to limit liability depends, 
bail must be given to the full value of defts.* 
ship. — The Charlotte, [1920] P. 78 ; 89 
L. J. P. 62 ; 123 L. T. 685 ; 36 T. L. B. 204 ; 
64 Sol. Jo. 276 ; 15 Asp. M. L. 0. 98. 

781]. Effect of bail — Release of ship.] — The 
Point Breeze, No. 706b, ante . 

798. Add. Annotation : — Refd. The Consul Olsson, 
[1920] P. 43. 

806. Add. Annotation: — Refd. The Joannis Vatie 
(No. 2), [1922] P. 213. 

808. Add. Annotation: — Consd. The Joannis Vatis 
(No. 2), [1922] P. 213. 

810. Add. Annotation : — Refd. Canadian Pacific 
By. v. Kelvin Shipping Co. (1927), 138 L. T. 
369. 

812a. Position of third party.] — Pltfs. 

brought an action in rem in respect of damage 
to their cargo against the shipowners Sc 
arrested the ship, which was released on 
bait Subsequently the charterers of the 
ship were added as second defts. Pltfs.* 
right of action was held to be against the 
charterers Sc not against the shipowners ; but 
in third-party proceedings the charterers 
succeeded in obtaining an indemnity against 
the shipowners for the damages which they 
(the charterers) would have to pay to pltfs. 
The charterers applied that the bail might be 
made available to meet the claim under the 
indemnity s — Held : the proper course for 
the second defts. to have taken would have 
been to sue out a warrant of arrest on their 
own claim for an indemnity, when the 
question whether such cause of action gave 
a right to arrest could have been challenged. 
In the absence of such action there appeared 
to be no precedent for the suggestion that 
pltfs. in third-party proceedings had any 
right, after judgment delivered, to an order 
that bail, put in to answer another party’s 
claim, should be made available to answer 
their own. — The Roberta, [1938] B, 1 ; 107 
L. J. P. 40 ; 168 L. T. 391 ; 53 T. L. B. 
1048 ; 82 Sol. Jo. 193, 0. A. 


829. Add. Annotation : — As to (1) Distd. Bradley 
v. Newsom, [1919] A. 0. 16. 

881. Add. Annotation: — Refd. Ldesboscb S.S. 
Owners v. Edison S.S. Owners, [1933] A. C. 
449. 

834. Add. Annotation: — Ae to (1) Retd. The 
Joannis Vatis (1921), 91 L. J. P. 182. 

836. Add. Annotation : — Apld. The Lalandia, 
[1933] P. 56. 

837. Add. Annotations : — As to (1) Refd. Swedish 
Central Ry. v. Thompson, [1924] 2 K. B. 255. 
As to (2) Refd. New York Life Insce. v . 
Public Trustee, [1924] 2 Oh. 101. 

837a. .] — Pltfs., the owners 

of a vessel damaged in collision with a vessel 
owned by defts., a foreign corpn., served a 
writ upon a member of an English firm, 
E. M. Sc Co., who acted as defts.’ agents. 
The writ was served at E. M. & Co.’s London 
offices. Defts. moved to set aside the writ 
& services on the ground that they were not 
resident within the jurisdiction. It appeared 
that E. M. Sc Co. were one of deft.’s agents 
in this country for the booking of freight, 
issue of passenger tickets, Sc the ordinary 
purposes for which ship’s brokers are em- 
ployed. The only remuneration received by 
them was the customary agents’ commis- 
sion, Sc they had no concern with the manage- 
ment of deft, corpn. The only name appear- 
ing on the door of E. M. & Co.’s offices was 
their own name, but upon the window of the 
ground floor their name was exhibited as 
agents for deft, corpn. together with the 
names of other foreign shipping cos. for 
whom E. M. Sc Co. acted : — Held : E. M. 
& Co. were a firm who “ sold ” Sc did not 
“ make ” contracts on behalf of defts., Sc 
that defts. did their business in this country 
“ through ” E. M. Sc Co. Sc not “ by ” them ; 
defts., accordingly, were not resident within 
the jurisdiction Sc that the writ & service 
must be set aside. — The Lalandia, [1933] 
P. 56 ; 102 L. J. P. 11 ; 148 L. T. 97 ; 49 
T. L. B. 09 ; 18 Asp. M. L. C. 351. 

Annotation Folld. The Holstein, [1036] 2 All. E. R. 1660. 

837b. .] — In a collision case 

where the procedure in rem was not available 
it was sought in an action brought in 
personam against a foreign shipping co. to 
effect service of the writ through London 
.agents. The agents were general agents for 
shipping cos. Sc the foreign co. in question 
had no financial interest in the firm nor was 
any of their staff assigned exclusively to the 
business of the foreign co. The remuneration 
was wholly by commission : — Held : service 
on such general agents was bad. — The 
Holstein, [1930] 2 All E. B. 1600; 155 
L. T. 400 ; 19 Asp. M. L. C. 71. 

839. Add. Annotation : — Refd. The Fagernes, 
[1920] P.185. 

840. Add. Annotation : — Refd. The Fagernes, 
[1926] P. 185. 

842. Add. Annotation: — Refd. The Fagernes 
[1920] P. 185. 

848* Add. Annotations: — As to (1) Refd. Beading 
Trust v. Spero, Spero v. Beading Trust, [1930] 
1 K. B. 492. As to (2) Refd. Johnson v . 
Taylor, T1920IA. C. 144. 
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S8S L P ropert y deteriorating — Appearance by absent defendarnLY-Smm «. Hodde&n (1818), 1 Nfld. L. R. 9ft. — HFLD. 
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.] — -A British ship, 

coming down the Elbe, came into collision 
with another British ship, which, in turn, 
came into collision with a German vessel. 
The agents at Hamburg of the first British 
ship A the owners of the German vessel 
exchanged letters of guarantee ; but the 
owners of the German vessel did not com- 
mence legal proceedings in Germany against 
the owners of the two British ships until after 
the owners of the first British ship had com- 
menced an action in personam in this country 
against the owners of the other British ship 
A the owners of the German vessel. On an 
application to discharge an order giving the 
owners of the first British ship leave under 
B. S. Q., Ord. 11, r. 1 ( g) 9 to serve notice of 
the writ on the owners of the German vessel 
out of the jurisdiction : — Held : the order 
ought not to have been made, for there had 
not been any unreasonable delay on the part 
of the owners of the German vessel in follow- 
ing up, by legal proceedings, the original 
cross letters of guarantee. — The Hagen, 
[1908] P. 189 ; 77 L. J. P. 124 ; 98 L. T. 
891 ; 24 T. L. R. 411 ; 52 Sol. Jo. 336 ; 11 
‘Asp. M. L. O. 60, 0. A. 

Annotation# : — Bold. The Fagernes, f 10261 P. 185 : Sohintz, 
Re, Schintx v. Warr, 119261 Oh. 710 ; Krooh e. Rosaell et 
Oompagnie Societe des Personae* a Responsibilite, Ltd., 
Kroon e. Sooiete en Commandite Par Actions Le Petit 
Parisien, U937] 1 All E. R. 725. 

855. Add. Annotation: — Retd. The Cretef orest, 
[1920] P. 111. 


866a. .] — (1) In a consolidated salvage action 

the tender by defts. of a lump sum to answer 
several claims of salvors is a valid tender ; 
but, where defts. have adopted this course, 
they run the risk that the ct. may hold that 
it was reasonable for pltfs. to proceed to 
trial although the tender is upheld. 

In a consolidated salvage suit where the 
owners of two tugs, separately owned, joined 
in one writ, A the masters A crews in another, 
defts. tendered a lump sum which the ct. 
upheld, but as defts.’ affidavit of values was 
only handed to pltfs. on the day of the trial : — 
Held : (2 ) pltfs., the tug owners, who had been 
given the conduct of the consolidated action, 
were entitled to their costs ; (3) the interests 
of the masters A crews being identical with 
those of the owners, the masters A crews were 
not entitled to be separately represented at 
the expense of defts. Observations on the 
desirability, except in very special circum- 
stances, of masters A crews joining in one 
action with the owners. — The Crbteforest, 
[1920] P. Ill ; 89 L. J. P. 136 ; 128 L. T. 
591 ; 38 T. U R. 367 ; 15 Asp. M. L. 0. 48. 

857. Add. Annotation : — Held. The Oretef orest, 
[1920] P. 111. 

864. Add. Annotation : —Reid. The Oreteforest, 
[1920 J P. Ill 

874a. — .]•— The Sheap Brook, No* 

565a, ante , 

876. After this case add: — 

Exercise of Jurisdiction by ftll Divisions.] — 


See, no*t>, Administration of Justice Act, 1928 
(c. 26), s. 0. 

876ft. Transfer by Oourt of Appeal — Necessity for 
consent of Presidents of both Divisions.] — 
The Sheaf Brook, No. 565a, ante . 

890. Add. Annotation: — As to <1) A (2) Consd. 
The El Oso (1925), 188 b. T. 269. 

892. Add. Annotation : — Am to (1) A (2) Expld. 

- The El Oso (1925), 1&8 L. T. 269. 

898, Add. Annotation : — Reid. The El Oso (1925), 
133 L. T. 269. 

894ft. Action between .parties whose vessels 

have not been In collision with each other.] — 
Where the parties to a damage action are the 
owners of vessels which have not been in 
collision with each other the practice as to 
requiring preliminary acts under R. S. O., 
Ord. 19, r. 28, is a matter for the discretion 
of the ct. In such cases the proper course 
is that there should be the communication 
between the solrs. which commonly takes 
place in admlty. cases, A that the solrs. 
should ascertain whether the parties are 

, ready to file preliminary acts under Ord. 19, 
r. 28. If both parties are not ready to deliver 
preliminary acts, or one of them declares 
himself unable or unwilling, then the matter 
should be raised by summons. If in such a 
case an order is made for preliminary acts to 
be filed, such order is* not properly complied 
with by the party whose vessel has not been 
in collision filing a blank preliminary act. — 
The El Oso (1925), 133 U T. 269; 16 
Asp. M. L. 0. 630. 

Annotation: — Consd. The Carlston 8c The Balcombe, f 1926] 
P. 82. 

894b. Who entitled to — Co-defendant.] — A col- 
lision took place between the C. A the B., A 
subsequently the C . collided with pltfs.* 
vessel. Pltfs. issued a writ in rem against 
the owners of the C., A the usual preliminary 
acts were filed by both parties. In their 
defence the owners of the C. blamed the 
A pltfs. added the owners of the B. as second 
defts. Thereupon the owners of the C. 
obtained an order that the owners of the B. 
should forthwith file a preliminary act: — 
Held : (1 ) the only parties entitled as against 
second defts. to a preliminary act were pltfs., 
A they would be bo entitled when they had 
filed a preliminary act against second defts. ; 
first defts. were .not entitled to require 
second defts. to file a preliminary act unless 
they chose to become pltfs. A issue a writ 
against second defts., « the order must be 
set aside ; (2 ) if it were a matter of discretion, 
the guiding principle, that of mutuality, 
would be infringed by the order made, as 
second defts. would be bound by a preliminary 
act which they had filed, A the parties at 
whose instance it had been filed would not 
be bound, as against second defts., by the 
judgment in the present action. — The Carl- 
ston, The Balcombe, [1926] P. 82 ; 95 
L. J. P. 61 % 184 L. T. 766 ; 42 T. U R. 812 ; 
17 Asp. M. L. 0. 38. 


PART HI. UC0T. S, SUB-SECT. 1. 

u. Joinder of actions in rem A in 
pereonam — Propriety of .) — Atlantic 
Coast 8.8. Co. t>. Montrxal Trans- 
portation Oo. ft Thx Mart Exxsn, 
Montreal Transportation Oo. v. 
The Hotkey* Stats (1909), 12 EXoh. 
a R. 429. — CAN. 


•e* Sdhao* actions in rem <9 in 
personam .}— -Salvage action in rem ft 
in personam may bo joined in one 
notion.— Bbot* Lindsay Bros. «. 
" Brucs Hudson.” [ 193 T] Ex. O. R. 
81; 1 D. L. R. 84,— CAN. 

PART IIL SCOT. 6* SUB-SECT. 2. 
sa. The object of a petit mi- 
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nary act is to obtain a statement recento 
facto of the okomnstanoes. to prevent 
parties shaping their case to meet the 
one put forward by the other at trial— 
Lb blaxo v. Tbs Bmtubm Burk* 
Exoh. a R. 24 5 46D.L.R. 
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897a. — Coarse 8c speed of vessel.] — In oases of 
collisions between ships at anchor it is not 
sufficient in answer to par. 7 of the pre- 
liminary act, which asks the course A speed 
of the vessel when the other was first seen, 
to reply “ at anchor.” The heading of the 
vessel should also be given. — T he Maoroom 
( 1027), 187 L. T. 418 ; 71 Sol. Jo. 472; 17 
Asp. M. L. C. 288. 

898. Add . Annotation : — Coned. The Lady Belle 
(1988), 49 T. L. R. 595. 

899a. Admissibility — Against party making.] — Two 
steamships came into collision in fine, clear 
weather. They had been on crossing courses, 
involving risk of collision, A pltfs.’ vessel, 
having the other ship on her own starboard 
side, had a duty under art. 19 of the col- 
lision regulations to keep out of the way. 
Under art. 21 of the regulations there was 
a corresponding duty on defts.’ vessel to 
keep her course A speed, but a note to art. 21 
provides that, when for any reason the 
“ stand-on ” vessel finds herself so close that 
collision cannot be avoided by the action of 
the “ giving-way ’’ vessel, she also shall take 
such action as will best aid to avert collision. 
Pltfs. admitted that their ship took no action 
at all to keep out of the way A was partly 
to blame, but they contended that deft, 
vessel was also to blame for breach of the 
note to art. 21. In their preliminary act 
defts. stated that their vessel kept her course 
A speed up to the collision, A in their defence 
A counterclaim they added that they so 
acted “ as the best means of avoiding col- 
lision or minimising its effect.” At the trial 
pltfs. called no evidence & the defts, sub- 
mitted there was no case for them to answer : 

— Held : the admissions in defts.* pre- 
liminary act were evidence which could 
rightly be used against them, although the 
point was not, perhaps, of very great im- 
portance, because the same admissions were 
made in the ship’s logs, which were indis- 
putably evidence. — The Lady Belle, [1933] 

P. 275 ; 102 L. J. P. 134 ; 150 L. T. 117 ; 49 < 
T. L. B.695; 18 Asp. M. L. 0. 451. 

908. Add. Annotation : — Aa to (1) Dlstd. The 
Woodarra v. Admiralty (1921 ), 60 Sol. Jo. 183 . 

914a. Raising new claim — Effect ofj — The 

Highland Glen (1927), 104 L. T. Jo. 480, 

O. A. 

916. Add* Annotations : — Dlstd. The Woodarra v. 
Admiralty (1921), 66 Sol. Jo. 183. Consd. 
Finland S.S. Owners v. Cornish Bose Owners, 
The OorniBh Bose, [1936] 2 All B. B. 805. 

986. Add. Citation: — on appeal (1853), 8 Moo. 

P. 0. O. 482, P. 0. 

952. Add. Annotation :—Refd. The San Onofre* y 
(1922), 92 L. J. P. 17. 

969. Add . Annotation : — Retd. The Saxic&va. \ 
[1924] P. 181. 

969a. — — Action stayed, discontinued or dis- . 
missed — Counterclaim raised In correspond- 1 
enoe.] — A notice of counterclaim contained 
in correspondence passing between pltf.’s A [ 
deft. *s solrs. is not sufficient to “ set up 99 a 
counterclaim within R. S. C«, Ord. $1, r. 10, 
so that the counterclaim may be proceeded 
with if pltf.’s action is stayed, discontinued 
or dismissed. 

The counterclaim must at least be set up 
by some proceeding which is either directed 
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by or recognised by the rules & in respect of 
whith there is a record on the files of the ct. — 
The Saxioava, [1924] P. 181 ; 93 L. J. P. 66 ; 
131 L. T. 342 ; 40 T. L B. 334 ; 68 Sol. Jo. 
666 ; 10 Asp. M. L. 0. 324, C. A. 

969b. Application under Admiralty Court Act, 
1861 (c. 10), s. 34 — Effect of Maritime Con- 
ventions Act, 1911 (c. 57), s. 8.] — On Sept. 4, 
1936, a collision occurred in German waters 
between pltf.’s yacht & a tug belonging to 
defts. The yacht became a constructive 
total loss & was broken up. . Negotiations 
between the parties took place in Germany, 
but no proceedings were taken on either side 
until Aug. 23, 1938, when, on her arrival 
in English waters, the tug was arrested in an 
action in rent. On Aug. 31 defts. entered an 
appearance, A, the two years within which 
to commence proceedings under s. 8 of the 
Maritime Conventions Act having expired 
on Sept. 4, 1938, defts., who wished to 
counterclaim, moved the ct. for leave. 
They argued that by reason of s. 34 of the 
* Admiralty Ot. Act, s. 8 did not apply to a 
deft, who wished to counterclaim, or that, 
if it did, defts. had put themselves in order 
by entering an appearance within two years. 
In the alternative they asked the ct. to 
exercise its discretion under the proviso to 
s. 8: — Held: (1) s. 34 was subject to the 
condition that a cross-action had been 
instituted, & (2) the sect, was subject to the 
general law with regard to limitation of 
action & 8. 8 of the Maritime Conventions 
Act applied ; but (3), under the circumstances 
it would be a manifest injustice to allow pltf . 
to proceed as if there were no counterclaim, 
when, on the same evidence & with no 
material increase of expense, the claim A 
counterclaim could be tried together ; the 
motion accordingly succeeded A pltf.’s 
action would be stayed until he gave bail to 
answer the counterclaim. — The Faibplay 
XIV, [1939] P. 57; 108 L. J. P. 65; 65 
T. L. II. 80. 

970a. .] — Two foreign vessels, a barque 

A a ship, came into collision, when the barque 
was sunk. The ship was arrested in a cause 
of damage by the owners of the barque, A 
when the cause was ready for hearing, the 
owners of the ship commenced a cross action 
against them, to which they gave no appear- 
ance. On a motion to dismiss the original 
action unless an appearance A bail were 
given by the owners of the barque : — Held : 
the barque being sunk, the ct. had no juris- 
diction to compel the owners to give bail, A 
must reject the motion. — T he Carlyle 
(1858), 30 L. T. 0. 8. 278 ; 0W.B. 197. 

Annotation : — Reid. Chapman v. Royal Netherlands Steam 
Navigation Co. (1870), 4 P. D. 107. 

979. Add. Annotation : — Refd. The Baam, [1933] 
P. 261. 

979a. Consolidated salvage action.]— 

The Oreteforest, No. 850a, ante . 

979b. .] — I had occasion, recently, when 

trying a salvage action in which there had 
been a tender, to express my view that the 
fact that the amount of the tender was made 
known to the ct. before it had determined 
its award hampered the ct. in its judicial 
capacity ; A that it was better, if a tender 
were made, that the amount of the tender 
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should not be made known to the ct. until it 
had exercised its judioi&l discretion in arriving 
at what would be a reasonable sum to award, 
because the question of costs, a serious one, 
depends upon whether the amount of the 
award is or is not in excess of the tender. 
. . . Having expressed my view as to what 
I thought to be advisable, namely, that the 
amount should not be stated in the defence, 
the case of the U , C. has arisen, a salvage 
case, & is now before me on summons ; & 
I thought it desirable, in view of what has 
taken place, that my view upon this question 
should be stated publicly, so that it might 
be recorded for the information of all con- 
cerned. I have thought it right, as I have 
suggested a variation of what has apparently 
been the custom & practice of tins ct., to 
speak to the President about it, & he agreed 
with my view of the case, that putting the 
amount into the defence in a salvage action 
was embarrassing to the judge. Upon 
inquiry, however, it appears that this is 
such a very old practice, that in -the 
President’s view it is not advisable to alter 
it. The result is that I make no alteration 
• in the existing practice, & dismiss the appeal 
summons (Bargrave Deane, J.). — The 
Upton Oastie, [1912] W. N. 84. 

1001. Add. Annotation : — Refd. The Cretef orest, 
[1920] P. ill. 

1001a. Tender of lump sum — Consolidated 

salvage action.] — The Creteforest, No. 
850a, ante . 

1028. Add, Annotations: — Apld. Re Bjornstad & 
Ouse Shipping Co., [1924] 2 K, B. 073. 
Refd. The Tervaete (1922), 128 L. T. 176 5 
Duff Development Co. v, Kelantan Govern- 
ment, [1923] 1 Oh. 385 ; Duff Development 
Co. v, Kelantan Government, [1924] A. 0. 
797. 

1027a. .] — Pltfs/ A defts/ vessels 

came into collision & both received damage. 
Pltfs. brought an action in rem against 
defts., 14 the owners of the steamship iV.” 
Defts. counterclaimed, & applied to pltfs. for 
security to answer the counterclaim. Security 
was given, but on pltfs. making a similar 
application defts. refused to give security 
on the ground that the N. was owned by the 
French Govt., & was not subject to arrest : — 
Held : the ct. had no power to order security 
to be given or, in default thereof, to stay 
defts. 1 counterclaim. — T he Neptune, [1919] 
P, 17 « 88 L. J. P. 94. 

1082. Add . Annotation : — Refd. The Joannis Vatis 
(No. 2), [1922 J P. 213 


1046, Add, Annotation: — Refd. The Shropshire 
(1922), 127 L. T. 487. 

1047a. For disposing fairly of cause — For 

saving costs.] — The owners of the steamship 
N,, one of two ships found jointly to blame 
in a collision action, limited their liability & 
paid the amount into ct. Claims against the 
fund were in due course filed by the owners 
of the N, & the owners of the other ship, the 
£., & also by the owners of cargo on the S. 
The same solrs. presented the claims on 
behalf of the owners of both ships. The 
owners of cargo on the £., who were not 
parties to the collision action, then sought 
leave to administer four interrogatories to 
the owners of the 8, Nos. 1 & 2 asked 
whether there had been, as between the 
owners of the two ships, a mutual abandon- 
ment of claim or a settlement on other 
terms. No. 3 inquired whether there had 
been any assignment of the claim of the 
owners, master, & crew of the 5. ; & No. 4 

* asked by whom the particular solrs. were 
instructed to present the claim of the owners 
of the S, The registrar allowed Nos. 1 & 2, 
but disallowed Nos. 3 & 4. On appeal by 
both sides i — Held : the first three interro- 
gatories were necessary either for disposing 
fairly of the cause or matter or for saving 
costs, within K. S. C.,*Ord. 31, r. 2, & must be 
allowed. No. 4 was not pressed. — The 
Nedenes (1924), 41 T. L. R. 243. 

1062a. Confidential report by master.] — 

Defts., the Port of London Authority, 
arranged with their underwriters that, in all 
oases of claims for collision in which their 
vessels were concerned, the management of 
the claim should be put in the hands of cer- 
tain solrs. Defts. directed that a report on a 
printed form headed 44 Confidential report for 
the information of the Authority’s solr.” 
should be made by the master of the vessel. 
The report was subsequently passed through 
various departments in defts/ offices until it 
reached the solr.’s hands. It was then dealt 
with by the solr. in the course of his profes- 
sional conduct. A report was made in these 
circumstances by the master of a vessel 
belonging to defts. in respect of a collision 
with pltfs.’ vessel. Pltfs. claimed to have 
this report produced to them : — Held : the 
report having been obtained for the solr., in 
the sense of being procured as materials upon 
which professional advice should be taken 
in proceedings pending or threatened or 
anticipated, it was privileged from production. 
—The Hopper No. 13, [1925] P. 52; 64 


part iii. sect, a, sub-sect a.— a. 

8M it. Rejection of tender— 

Aeoeptanee of increased tender after 
amendment of claim at trial .} — In an 
action tor salvage service*, pltf. claimed 
•80,000 Hr in his statement of claim 
•uon amount of salvage remuneration 
as to the ot. might seem meet. The 
defenoe was delivered on Mar. 17, when 
deft, paid into ot. 12.000 A tendered 
it to pltf., who refected <t. Pltf, at the 
trial applied for leave to amend to set 
up an additional claim. The amend- 
ment was made, 81 deft. Increased bis 
tender to #4.000, which was. accepted : 
— Held : (1) deft, should in any event 
have the costs of Sr consequent upon 
the amendment granted at the trial : 
(8) as to the accepted tender, the in- 


creased tender must be regarded as 
having been made A aooepted on 
Mar. 17, A all the ooets subsequent to 
that tender should be borne by pltf. ; 
(3) the circumstances were not quite 


PART III. SECT. 9, SUB-SECT. I. 
sb. Plaintiff resident nut of jurisdiction 
— Foreign ship. 1 — Where pltf. Is resident 
out of the Jurisdiction A his ship is a 
foreign one, security for costs may be 
ordered, even at an advanced stage of 
the aotlon A though the delaying in 
applying therefor is unaooounted for. 
In the abeenoe of any prejudice to the 
other side occasioned by such delay. — 
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sumoieuT to aepnve piti. or costs neron 
tender. — T ub Pasphkna v. The Griff 
118261 8 W W R. 07ft. — CAN. 


Vrangell v. The Steel Scientist, 
19841 3 D. L. R. 49 : (198#) Excb O. R. 
36 : 8 W. W. R. 493 ; 34 B. C. R. 
14. — CAN. 


PART III. SECT. 10, SUB-SECT. 
A. (a). 


1 .- 


ao. Examination/ or discovery — In lieu 
of interrogatories — IV hen ordered — Use 
of 1 — While an examination for dis- 
covery may be ordered by the judge 
os a matter of convenience. In place of 
the delivery of interrogatories, especi- 
ally where the opposite party is In 
ignorance ol the facts, snob examina- 
tion cannot be read as evidence at the 
trial.— P oint annb Quarries v. &.& 
M F Whalen (1981 «. 68 D. L. B. 
687 ; 80 Exoh. a R. 483.— CAR 



I* J . P. 45 ; 132 L. T. 736 ; 41 T. L. R. 189 ; 

16 Asp. M. L. C. 473, D. 0. 

A nnotatUms: — Diltd. The City of Baroda (1926), 134 L. T. 
676. R«M. Aakln v. London A North Eastern Ry. Co., 
[1930] 1LB. 527. 

1062b. Officers* reports.] — Pltfs. claimed for 

short delivery of certain parcels of bristles, 
in respect of which they were holders of bills 
of lading, loaded at Shanghai upon defts.’ 
steamship. Defts. denied liability alleging 
that the loss was due to pilferage by an 
organised band of thieves. Defts. had called 
for reports from the first, second, third, & 
fourth officers of the steamer, in order to 
investigate the question of the management 
of the vessel A the conduct of their officers 
in the prevention of theft, which reports 
were in du«* course obtained through defts.’ 
agents in China. Defts. claimed that these 
reports were privileged from discovery t — 
Held: (1) the reports were not privileged. 
(2) Observations upon the form & contents 
of an affidavit claiming privilege from dis 
covery for deponent’s documents. — The City 
op Baroda (1926), 134 L. T. 570 ; 70 Sol. Jo. 
1044; 17 Asp. M. L. C. 27. 

Annotation: — Reid. Alikin v. London A North Eastern Ry 
Co., [1930] 1 K. B. 527. 

1075. For “ For full anns., see Practice & 
Procedure,” read “ Add, Annotation : — 
As to (1) Refd. Dawson v. Shepherd (1880), 
42 L. T. 611.” 

1078a. Taking evidence on commission — Dis- 
couraged.] — The Augusta (1009), 26 T. L. R. 
98. 

1107a. .] — Where suite of rival 

salvors come on for hearing at the same time 
the right to begin must depend upon the 
circumstances of each case. — T he Willem 
III. (1871), L. R. 3 A. & E. 487 ; 25 L. T. 
386 ; 1 Asp. M. L. C. N. S. 129. 

1112a. Right of reply.] — Allowed in all cases. — T he 
RJUKAN (1866), 14 W. R. 973. 

1114a. Damage due to collision.] — In an 

action of damage by collision the onus of 
proving that damage directly flows from 
deft.’s negligence causing the collision is on 
pltf. ; A the dicta in The MeUona (1847), 3 
Wm. Rob. 7, 13 ; The Pensher (1857), 8w. 
211, & similar cases, to the effect that where 
damage follows a collision the presumption 
is that the damage is the result of the col- 
lision, unless deft, proves the contrary, must 
not be taken as laying down a principle, but 
as having reference only to the particular 
circumstances of those cases, where the 
damage, stranding, so obviously followed on 
the collision that it primd facie was to be 
regarded as a consequence of the negligent 
causing the collision. — The Paludina, [1925] 
P.40; 132L.T. 724; 16 Asp. M L. 0. 453, 
C. A. ; affd. sub nom . S.S. Singleton 
Abbey v . S.S. Paludina, [1927] A. C. 16 ; 

17 Asp. M. L. C. 117, H. L. 

Annotations Refd. Canadian Paotflo Ry. v, Kelvin Shipping 
Oo. (1927), 138 L. T. 369 ; The Kite, [1933] P. 154 i The 
Stmnna, [1937] P. 130. 
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1180. Add, Annotation : — Apld. The Saint Amrns. 
[1938] P. 225. 8 * 

1152a. Log of defendants* vessel — Right of plaintiffs 
to put in — Alter admission of facts by de- 
fendants.] — Defts. to an action of salvage by 
their defence admitted that all pltfs. had 
rendered salvage services A that the allega- 
tions of the facts of such services set out in 
the respective statements of claim were in 
substance correct, but they denied that the 
various inferences sought to be drawn from 
those facts were accurate or well founded, 
& that their vessel was ever in any real 
danger. They also pleaded certain soundings 
which differed from those pleaded by certain 
of pltfs. Pltfs. by their reply joined issue 
upon the defence save in so far as the same 
consisted of admissions ; — Held : pltfs. were 
entitled to put in the logs of defts.’ vessel with 
a view to proving that the ship was in real 
danger, A also a graphic representation of the 
soundings based on sketches in defts.’ log, 
but not to call evidence as to the facts, e,g, 
the displacement of certain tugs. — The 
Woodarra (1921), 38 T. L. R. 160 ; 66 Sol. 
Jo. 183. 

Annotation : — Consd. Finland S.S. Owners v. Cornish Rose 
Owners, The Cornish Rose, [1936] 2 All E. R. 805. 

1152b. Oral evidence dispensed with— Salvage — 
Amount in dispute small — Discretion of 
court.] — In a case where salvage services 
had been requisitioned A the amount in 
dispute was small, bv agreement the case was 
tried on the pleadings A statements of the 
witnesses, no oral evidence being called A the 
attendance of the Elder Brethren being dis- 
pensed with : — Held : the course taken was 
a mode of procedure useful to the shipping 
world, A one for which the ct. would en- 
deavour to give proper facilities, the power 
of the ct. being, of course, discretionary.— 
The River Fisher (1923), 89 T. L. R. 233. 

1152c. Lighthouse log — Admissible — Although 
facts admitted.] — The Cornish Rose was in the 
English Ohanuel, unable to steam or to steer 
A in danger of becoming even more helpless. 
The Finland brought her into safety after 
twenty-two hours hard work. The facts 
were admitted upon the pleadings A pltfs. 
sought to put in defts.’ log in support of the 
inferences which they desired to draw 
as to the nature of the services. On the 
other side it was desirable to check these 
inferences by the entries in the logs of the 
Lizard A Land’s End lighthouses : — Held : 
although the facts were admitted there was 
no objection to the admission of the logs for 
this purpose. — Finland S.S. Owners v . 
Cornish Rose S.S. Owners, The Cornish 
Rose, [1936] P. 174 ; [1936] 2 All E. R. 805 ; 
105 L. J. P. 114 ; 62 T. L. R. 648. 

1152d. Report of pilot.] — The Eebjerg was 
leaving A the Prinses Juliana was arriving 
at Harwich Harbour, both vessels bbing in 
charge of a pilot, when a collision occurred. 
The pilot of the Prinses Juliana was not 
called as a witness, although he had been 


PART III. SECT. 11, SUB-SECT. 1. Vu mate.)— Held: not admissible.— 
sd. Proof of claim — Right to proceed ex ft®. The Ainoko (1894), 4 Exch. 0. R. 

~ /or sale of re *.] — Paul e. 195.— CAN. 

UBNSB, [1922] V. L. R. »f. Manuscript notes made by master.) 
• — In the oironmstanoes rejected as 

_ * evidence a a part of the ship's log. 


parte — Order for sale of res.] — P aul e. 
Tan Amt Turner, [1922] V. L R. 


r anj . t „ _____ _„ _____ _ _ evidence as part of the ship's log. 

PART III, SECT. 14, SUB-SECT. 8. —A J —The Andrew Kellt v. The 
«• Log books— Independent log kept ' Commodore, [1919] 1 W. W. R. 
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1059 ; 19 Exch. C. R. 70 ; 48 D. L. R. 
213.— CAN. 

sk. Salvage action— Attendance of 
master dt crew .] — It is proper to hare 
the master Sc crew before the ot. in an 
action for salvage. — J ohnson A Map- 
kay e. 8.S. CHARLES 8. NEFF (1918), 
18 Exch. 0. R. 168. — CAN. 
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subpoenaed by the owners of the E&jerg. 
The owners of the Eebjerg, sought to put in 
the report of that pilot made to Trinity 
House after the accident: — Held: such 
report was inadmissible. — The Prinses 
Juliana, Esbjerg Owners v. Pbinses 
Juliana Owners, [1936] P. 139; [1936] 
1 All E. R. 635 ; 105 L. J. P. 68 ; 155 L. T. 
261 ; 62 T. L. R. 296 ; 18 Asp. M. L. 0. 614. 

1167. Before this case insert “ See t further , En. 
DBNCE, Vol. XXII., p. 94.” 

1185a. Photographs — Calculation as to 

locality of oollislon — Absence. of expert 
evidence.] — In an action arising out of a 
oollislon in Sydney harbour between the ships 
C. dfc St. A ., there were in evidence three 

* photographs, taken from a third moving ship, 
showing the colliding ships just before, during, 
A after the collision, with the frontage of the 
harbour as background. The point in the 
harbour at which collision occurred was 
material. The trial judge, basing his judg- 
ment solely upon the other evidence in the 
case, held that the St. A. was to blaine. 

/ The appellate ct. gave the owners of that 
ship leave to adduoe upon an appeal by them 
the evidence of three land surveyors based 

• upon the photographs. They used the 
afignment of pairs of objects which they 
identified in the backgrounds to fix the 
position of the camera when each photograph 
was taken, A then by reference to the back- 
ground localised the collision. These results 
were shown by a diagram. The appellate ct. , 
accepting the result so arrived at, reversed 
the decision of the trial judge, stating, how- 
ever, that apart from the new evidence they 
agreed with it : — Held : the skill or science 
needed to produce an accurate result by the 
process adopted was not that of a land 
surveyor, & in the absence of expert evidence 
the reversal of the decision of the trial judge 
was not warranted. — United States Ship- 
ping Board v. The St. Albans, [1931] A. 0. 
632 ; 100 L. J. P. 0. 73 ; 144 L. T. 601 ? 
47 T. L. R. 245 ; 18 Asp. M. L. C. 196, P. 0. 

1187. For “ For full anna., see Pleading,” read 
“ For full anus., see Evidence.” 

1196. Add. Annotation : — Retd. Australia 
(Owners) v. Nautilus (Owners), The Australia 
(1926), 95 L. J. P. 145. 


1198a. 


-Between 


advising lower 


court A appellate court — Duty of appellate 
court.] — In a case in which there has been a 
difference of opinion between the nautical 
assessors advising the respective cts., the Ct. 
of Appeal is not bound to pay more Attention 
to the opinion of its own assessors than to 
that of those who advised the ct. below. 
The assessors occupy much the same position 
as do skilled witnesses, & if they differ $he ct. 
must make its own choice. In every me the 
responsibility is with the ct., which has to 
make up its mind alike on questions of 
nautical skill A on the value of the advice 
given upon them. — Australia (Owners) v. 
Nautilus (Owners),, The Australia [1972] 
A. 0. 145; 95 L. J. P. 145; 135 L. T. 576; 
42 T. L. R. 614; 82 Com. Gas. 82; 17 Asp. 
M. L. 0. 86, H. L. 

Annotations: — Folld. The Tovarisch, [1930] P. 1; The 
Otranto, [1930] P. 110. Retd. Hall v. British Oil A Cake 
Mills (1930), 23 B. W. O. O. 699. 

1198b. .] — Artemisia 

(Owners) v. Douglas (Owners) (1925), 

* [1027] A. O. 164, H. L. 

r Annotation : — Conid. Australia (Owners) v. Nautilus (Cargo 
Owners), ri»27] A. 0. 1467 

1198c. .] — We are the judges, 

& we are to regard the gentlemen who assist 
us, & the gentlemen who assisted the judge 
below, as witnesses, *& we are to form our 
opinion, as judges, on the combined evidence 
of the four witnesses, & not take the view 
that because the two witnesses whom we see 
contradict the two witnesses whom we have 
not seen; we should follow the witnesses 
whom we see rather than the witnesses whom 
we do not see (Sorutton, L.J.). — The 
Tovarisch, [1930] P. 1 ; 99 L. J. P. 23 ; 
142 L. T. 372 ; 46 T. L. R. 125 ; 18 Asp. 
M. L. C. 58, C. A. ; affd. on other grounds , 
[1931] A. 0. 121, H. L. 

1198d. .] — My duty is to 

exercise my own judgment, paying due regard 
to the advice given by the Elder Brethren in 
the ct. below as well as to that given to us by 
our assessors (Lawrence, L.J.). — The 
Otranto, [1930] P. 110 ; 99 L. J. P. 82 ; 
142 L. T. 544, 0. A. ; revsd. on other grounds , 
[1931] A. 0. 194, H. L. 

1199. Add. Annotation : — Consd. Australia 
(Owners) v. Nautilus (Ownerf), The Australia 
(1926), 95 L.J. P.145. 


PART lit SECT. 14. SUB-SECT. 8.— 

B. («V 

■1. Journal of lighthouse keeper — 
Evidence as to weather. J — The diary or 
journal of a lighthouse keeper, duly 
returned to the agent of the National 
Dept, of Marine at Victoria, allowed in 
eridenoe as “ an official book kept under 
competent authority ” to show the 
conditions of sea weather in the 
locality. — S mith v. The Race Book 
(1989), 45 B. C. R. 689.— CAN. 

PART III. SECT. 14. BUB-SECT. 8.— 
B. (e). 


/ persona c 

CoUtiimu ] — Action by pltf. to reco ve r 
damages suffered by it by reason of 
deft. *s ship coming into collision with 
one of its booms of logs: — Held : it 
is next to impossible for one on a 
moving veeeei. unless he is In a position 
to see ner from stem to stem A at the 
same time maintain a oomplete A 
commanding view of the shore, to 
follow the oouree* speed or evolutions 
in the manoeuvres of a vessel ; A 


p)tf.*s witnesses being some on the 
boom A some on land overlooking the 
locus of the accident were In a better 
position to follow the oourse of the 
vessel than were those on board the 
same. — Vanoouveb Orient Expoet 
O o„ Ltd. 9. The anolo-Pehctvian, 
[1931] Ex. a R. 127.— CAN. 

an. Evidence of navigators — Collision 
— Greater weight than ev iden c e of out* 
eiders. ] — Odfjbll A/S v. S& Vxstmo 
A Socotra AHomMA Pee LTndustru 
E lL OOMMEBCIO MaBXTDCO 9. S.S. 
Omm, (1930] Ex. O. R. 907 ; [1931] 
9D. LB. 34.— CAN. 

PART III, SECT. 14. BUB-SECT. 4. — A. 

1198111. Two ships 

collided on a very bad night. The 
colhalon was caused by the Af., whiSh 
was light, dragging bar anchors, A 
coming down on the R. t wheh was 
holding to her moorings. When the 
AT. was dr aggi ng her anohors she had 
steam up but did not use it, by which 
failure she omitted to take a reason- 
able me a su re which might have 


avoided the accident. In an notion 
for damages by the R. against the Af. 
there was unoontradioted evidence to 
tbe effect that the steam had not been 
need because those In charge of the M. 
did not A could not know owing to 
the darkness A the weather that they 
were dragging their anchors. The 
Lord Ordinary, without exprewing any 
opinion as to whether he credited that 
evidence or not, accepted an opinion 
expressed by the nautical assessor to 
the effect that it would not have been 
difficult for those on the Af . to know 
that they, were dragging their anohors: 
— Held : It was for the Lord Ordinary 
A not for the nautleal assessor to 
pronounce upon the trustworthiness 
of that evidence, A to say whether 
or not the master of the M. ought to 
have known when Ms anchor began to 
drag, ft, on the 
evidence did not 


the AT. i 

Co., Ltd. 
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Vol. I— Admiralty. Cases 1800a— 1888a, 


1*00* Premie* of — Dispensed with — Salvage 
action — Amount In dispute small.] — The 
Bxvbr Fishes, No. 1158b, ante. 

1*01. Add. Annotation : — Held. Australia 
(Owners) v. Nautilus (Owners), [1027] A. 0. 
145. 

1804, Add. Annotation .* — Held. Australia (Owners) 
v. Nautilus (Owners), The Australia (1926), 95 
Ii» J» P. 145. 

1806. Add. Annotation : — Retd. Australia (Owners) 
O. Nautilus (Owners), The Australia (1926), 
05 L. J, P, 145. 

1883a. Admission of liability & agree- 

ment to refer.] — The Baarn, No. 1403a, post, 

1884. Add. Annotation : — As to (2) Retd. The 
Disperser, [1020] P. 228. 

1887a. Action against two separate parties— 

One party only held to blame — Costs of 
plaintiff.]- — (1) A pltf. who, being in reason- 
able doubt as to which of two parties has been 
negligent, sues both parties & fails against 
one, is entitled to add the costs which he has 
to pay to the successful deft, to his costa 
against the unsuccessful deft., notwithstand- 
ing that the unsuccessful deft, has not put 
the blame upon the other. But if he brings 
separate actions, unless he acts reasonably 
in so doing, he will not be allowed the costs 
of two actions. (2) Similarly, if one of defts. 
sets up a counterclaim against pltf. So the 
other deft So fails against pltf., he is entitled 
to recover from deft, against whom he 
succeeds the costs which he has to pay pltf. — 
The Svbin Jarl (1923), 129 L. T. 255 ; 16 
Asp. M. L. 0. 159. 

Annotation : — Distd. The W. H. Randall, [1928] P. 41, 

1237b. The Thames III. 

So The K. B. S. (1928), 166 L. T. Jo. 52. 

1258. Add . Annotation : — Held. The Joannis V&tis 
(No. 2), [1922] P. 213. 

1261. Add . Annotation : — Refd. Re Letters Patent 
No. 139,207, Re Oarbonit Akt., [1924] 2 Oh. 
58 . 


1262. For “ eee S. C. No. 1266, poet,” read “ see 
S. p. No. 131, ante.” 

1267a. U&tsaoessary Intervention in mortgagees 9 
action — Liability for costs.] — T he Athenic 
(1931), 48 T. L. R. 158. 

1277. Add. Citation : — sub nom. The Commodore, 
1 Fee. So Ad. 175, n. 

1280a. .] — The Innisfail, The Secret 

(1876), 85 L. T. 819 ; 3 Asp. M. L. 0. 337. 

1288. Add. Annotation : — Refd. The Modica, [1926] 
P. 72. 

1284. Add . Annotation: — Consd. The Modiea, 
[1926] P. 72. 

1284a. : .] — Although it has 

been the practice sinoe the above Act to 
make no order as to costs in collision cases 
in which both vessels have been held to 
blame in unequal degrees, the ct. must be 
guided by the circumstances in each case. In 
a proper case it will feel itself at liberty to 
give to the party which is held to blame in 
the smaller degree such a proportion of that 
party’s costs as on the particular facts 
appears just. — The Modica, [1926] P. 72 ; 
96 L. J. P. 100 ; 185 L. T. 61 ; 17 Asp. 
M. L. O. 30. 

Annotation : — Reid. The Young Sid, [1929] P. 109. 

1284b. .] — Where defts. were 

three-fourths to blame So pltfs. one-fourth to 
blame, the ct. ordered defts. to pay one-half 
of pltfs.* costs. — The Robert Kobppen, 
[1920] P. 81, n. 

Annotation .—Refd. The Modica, [1926] P. 72. 

1286. Add. Annotation: — Refd. The Modica, [1926] 
P. 72. 

1286a. Neither to blame — Delay In commencing 
proceedings — Costs of claim to defendants — 
Costs of counterclaim to plaintiffs.] — Pltfs. 
So defts.’ vessels, navigating without lights in 
accordance with Admlty. directions, came 
into collision So both received damage. The 
ct. held that there was no negligence on the 
art of either vessel. So gave judgment for 
efts, on the claim & for pltfs. on the counter- 
claim. On the question of costs : — Held : as 


1201111. .] — Reid: evidence of 

experiments with water in a look 
without any steamer being in it was 
of the nature of expert evidence, & 
as the ot. had the amlstanoe of a 
nautloal assessor to advise upon any 
matters requiring nautical or other 
professional knowledge, such expert 
evidence was inadmissible. — F raseb 
v. 8.S. Amo (1920), 20 Exch. C. R. 
39.— CAN. 


1201 iv. .] — In Admlty. c 

where the ot. has the assistance of 
nautical assessors, evidence involving 
questions of nautical skill & experience 
is not admissible. — Pacific Steam 
Navigation Co. (Bogota (Owner*)) v. 
Anglo Newfoundland Development 
Oo., Ltd, (Aloonda (Owners) >. fl92S] 
8. C. 026 ; 60 8e. L. R. 333.— SCOT. 

sL Duty of fudge to keep note of 
Questions submitted to A answer* given 
by nautical assessor — Nautical Assessor* 
iSeoUam I) Act , 1894 <e. 40), s. 3.}— 8.8. 
Rowan e. 8.8. Clan Malcolm. (1933] 
8. C. 317.— SOOT. 


PART XU. SECT. IS, SUB-SECT. 1. 

1239 a .1 — A master 

suing tor wages k disbursements is 
bound to famish aooounts before 
bringing bis action, otherwise be wfu 
not be entitled to us costs. — B uses v. 


The Amla (1929), 4 D. L. K. 873; 
Ex. C. R. 194.— CAN. 

PART III. SECT. 16, SUB-SECT. 8.— A. 

bi. .] — Grand Trunk Pacific 

Coast S.S. Co. v. The B.B. (1014), 17 
D. L. R. 757 ; 15 Bxoh. C. R. 389 ; 6 
W.W. R. 711.— CAN. 

am. Expenses of bail bond — Not re* 
coverable as costs.) — The expense of 
procuring a bail bond incurred by an 
arrestee in order to liberate his ship, 
which had been arrested as a pre- 
liminary to an unsuccessful action 
n rem, cannot bn charged against the 
opposite party, such expense not being 
part of the expenses of process. — 
Ellermans Wilson Line, Ltd. e. 
Northern Lighthouses Combs. 
(1920), 68 Sc. L. R. 20.— SCOT. 

tn* Awarded to salvors.] — Where 
salvors of a ship arrested her as an initi- 
atory step in an action in rem to recover 
the salvage due. they were allowed to 


expenses of arresting the 

ship from h'T owners. — Hatton *. 
Ast. Durban Hansen, [1919] 8. C. 
164 ,v6« So. L. R. 100.— SOOT. 

so. Fees of appraiser acting as mar* 
shed's subst i tut e •"’ Sp e c ial arrangement.) 
— The Pasohnna «. The Griff (1996), 
36 B, O. R. 30,— CAN. 

sb. Possession fern— Marshal in 

possession under several warrants .) — 

39 


Where a marshal is In possession of 
a ship simultaneously under warrants 
Issued in different actions, more than 
one set of possession fees will not be 
allowed. — S imbaok e. The Saga, 
Oablbbon v. The Saga (1899), 6 B. C. R. 
622.— CAN. 


PART III. SECT. 16, SUB-SECT. 4. — A. 

1279 i. Inevitable accident — Costs fob 
low event.) — The role as to costs is the 
same in the Exchequer Ct. of Canada in 
Admlty. as it is in the Admlty, Dlv, 
of the High Ct. in England, k costs 
follow the event, even in oases of 
inevitable accident, where no special 
circumstances require a departure from 
such rule. — The Jessie Mao v. The 
Sea Lion, [1919] 2 W. W. R. 411.— 
OAN. 

1283 lift. .V— Where two 

vessels came into collision & both 
vessels were held to blame, no costs 
‘ R. v. 

R. Qd. 


granted to eithqr 
Abgtllshibb, 


The 

186.— AUS. 

1288 iv. Where the ot. 

found that both parties were to 
blame : — Held: each delinquent should 
bear his own costs. — B. W. B. Naviga- 
tion Co. v. The Kiltuibb Barnet 
Lighterage Co. v. The Kiltuisb 
0922), 87 D. L. R. 626; [1922] 2 
W. W. R. 969. — OAN. 




Cases 1286a— 1408b. English and Empire Digest. Supplement. 


nearly eighteen months had elapsed before 
pltfs. commenced proceedings, during which 
time defts. had taken no steps to recover 
their damages from pltfs., it appeared that 
there would have been no litigation if pltfs* 
had not issued their writ, &, therefore, there 
must be judgment for defts. on the claim with 
costs, Sc for pltfs. with costs on the counter- 
claim, & not, as contended by pltfs., no 
costs on either side. — The Cardiff Hall, 
[1018] P. 56? 87 L. J. P. 113 ; 119 L. T. 
158; 14 Asp. M. L. C. 328. 

1297a. .] — The Hopper No. 21, [1903] 

W. N. 114. 

1298a. Unsuccessful counterclaim.]— 

The 8 vein Jarl, No. 1237a, ante . 

1298b. Costs of separate issues.] — In an action 
for damage by collision, in which defts. filed 
a defence & counterclaim, the question of 
negligence was first tried, Sc was decided 
against defts. Subsequently the question 
whether pltfs. had suffered any damage by 
reason or the collision was determined in 
favour of defts., for whom judgment was 
entered on the claim, judgment being entered 

• for pltfs. on the counterclaim : — Held : 
although defts. were entitled to the general 

, Costs of the action, pltfs. must have the costs 

* relating to the question of negligence, Sc the 
costs, if any, occasioned by the unsuccessful 
counterclaim. — The Adams (1919), 88 L. J. P. 
129. 

1299. Add. Annotation : — Refd. The Modica, [1926] 

. P. 72. 

1800a. S. P . The Eleanor & Nancy (1837), 5 
L. T. 241. 

1804a. S.P. The Argo v . The Emma Heyn (1856), 
6 L. T. 122. 

1809. Add. Annotation : — Refd. The Modica, [1926] 
P. 72. 

1851a. Judgment for less than amount of 

offer refused by salvors.] — The Bed wig 
(1853), 1 Eoc. Sc Ad. 19 ; 164 E. R. 11 ; 
sub nom . The R®dwig, 17 Jur. 977. 

1877. Add. Annotations: — Refd. The Minerva 
(1933), 49 T. L. R. 663 ; The Champion, 
[1934] P. 1 ; The Beldis, [1936] P. 51. 

1402a. Failure to file vouohers — Damage action by 
Soviet Government.] — The Russian Govt., 
pltfs. in an action for damage by collision, 
were ordered by the ct. to file vouchers in 
support of their claim within a specified 
time, “ otherwise, they be precluded from 
giving evidence in support thereof.” There- 
upon, pltfs. filed a bundle of documents, 
which referred only to a few of the items of 
their claim, Sc at the reference the registrar 
ruled that only those items which were sup- 



no evidence should be allowed to be given 
in support of the other items. On an appeal 
from this decision : — Held : the ct. had to 
bear in mind that the Russian nation had 
elected to carry on their business in a method 
entirely different from that in which business 
was conducted by the rest of the civilised 
world, with the result that when they came 
into that ct. they were handicapped to an 
, unusual degree in supporting their claim ; 
A, therefore, although the documents which, 
in the present case, they had produced in 
the way of vouchers fell immensely short of 
being a fair '& full notice to the defts. of the 
case which pltfs. sought to make, in the cir- 
cumstances justice would be done by allow- 
ing pltfs. to give evidence in support of all 
items of which, in the judgment of the 
registrar, they gave fair Sc full particulars to 
defts. as to the nature of their claim. — The 
Marts (1933), 149 L. T. 383 ; 49 T. L. R. 
363 ; 18 Asp. M. L. C. 402. 

1408a. Agreement for reference to Registrar — 
* Effect of subsequent payment out of juris- 
diction — In foreign currency.] — In proceed- 

' ings for collision damage instituted by the 
owners of a Chilean steamship Against the 
owners of a Dutch steamship the latter, 
through their solrs., undertook to appear, Sc 
in due course gave bail in an agreed sum. 
Later defts. made a* formal admission of 
liability, Sc that admission, signed by the 
respective solrs. for the parties, was filed in 
the Admiralty Registry, together with a con- 
sent to a reference to assess pltfs.’ claim. 
Pltfs., in compliance with an order to that 
effect, duly filed their claim Sc vouchers, but 
before a date had been fixed for the reference 
defts. obtained in the Chilean cts. an order 
permitting them to make payment by de- 
positing in a named Chilean bank a sum in 
pesos considerably in excess of pltfs.* claim 
quantified in pesos. This payment was re- 
fused by pltfs., the Chilean currency having 
fallen heavily & the export of pesos being 
rohibited by Chilean law. On a motion by 
efts, for an order dismissing the action on 
the ground that they had satisfied the claim 
by payment : — Held : there was no final 
decision by the Chilean cts. that the pay- 
ment in depreciated pesos was sufficient while 
proceedings were pending in England, Sc 
therefore the motion failed. — The Baarn, 
[1933] P.251; 102 L. J. P. 120 ; 150L.T.50; 
49 T. L. R. 554 ; 18 Asp. M. L. C. 434, C. A. 

1408b. .] — A Chilean vessel owned 

by pltfs. received damage through being run 
into by a Dutch vessel owned by defts. The 
Dutch vessel was arrested in England, Sc her 
owners put in bail, admitted liability, Sc con- 
sented to a reference to assess the damages. 
The admission Sc consent were filfid in the 
registry Sc became an Order of Ct. The 


PART III. SECT. 16, SUB-SECT. 6.— 
A. (a). 

1888 !. General oorti — Exoenivt 
d aim .) — In a suit claiming remunera- 
tion for salvage services rendered, the 
olaim was excessive & the oase was such 
as to warrant a small award only. 
The ot. made an award of 686 in 
favour of pltfs.. Sc ordered defts. to 
pay the oosts of the suit. On a 
subsequent application for directions, 
the ot. refused to exercise its discretion 
& to make a special order tor costs. — 


Stuart v. Columbia Biveb (1921), 
21 S. R. N. 8. W. 674. — AUS. 

1888 1U. Salvors ar- 

rested a ship against which they were 
claiming salvage amounting to £47,600. 
Sc they refused to release the ship 
exoept upon obtaining security to the 
extent of £37,600. The arresters 
ultimately obtained decree tor £4,800 
as salvage, with modified expenses 
against defenders, but they were found 
liable In the expense incurred by 
defenders in obtaining security in 

40 


exoess of £8.000 : — Held : the arresters 
were rightly found liable for the 
expense of obtaining security in excess 
of £8,000. — ST. Claib v. Audnxy, 
[1922] 8. O. 86.— SCOT. 


sf. Coils of arrest .] — Where salvors of 
a 8 hip arrested her as an initiatory step 
in an action in rem to recover the 
salvage due, they were allowed to 
recover the expenses of arresting the 
ship from her owners. — Hatton t. 
Akt. Durban Hanbbn, U919) S. O. 
164 ; 66 So. L. R. 100.— SCOT. 



VoL I —Admiralty. Cases 1408b— 1478. 


Chilean vessel was repaired in Chile, & pltfs. 
filed their claim & vouchers comprising (inter 
alia) some 70,000 Chilean pesos in respect 
of repairs & detention, quantified into sterling 
for the purposes of the claim at a little over 
£1,500. Defts. alleged that under Chilean 
law a debtor could make a valid payment, 
even against the will of the creditor, by 
depositing the amount owed in a Chilean 
bank in the name of the creditor, &, the 
exchange value of the peso having fallen, 
defts. deposited in a bank in Chile 80,000 
pesos in pltfs.' name, an amount which 
defts. alleged was sufficient to cover the whole 
claim with interest. 

Langton, J., held that the deposit, so far 
as it related to the claim in respect of repairs 
& detention, was a good discharge, & that the 
reference in respect of these items must be 
stayed. On appeal, Scrutton & Homer, 
L.JJ., held that the deposit was not a good 
payment in satisfaction of the damages & 
that the reference must proceed ; but Greer, 
L.J., said that in his opinion the registrar 
should treat the deposit as a payment on 
account of the sums expended & lost in pesos. 
The damages in question were agreed at 
£1,581, & it was further agreed at the 
reference (a) that the deposit, on the rate of 
exchange applicable at the time the pesos 
were expended <fc lost, was equivalent to 
£1,409 3s. lid., but (6) that owing to the 
action of the Chilean Exchange Control Com- 
mission it was impossible to purchase sterling, 
& ( c ) that defts. could at any time obtain 

S ossession of the pesos from the bank in 
hile & that pltfs. aid not claim them. The 
registrar held that a foreign deft, sued for 
damages in this country could not satisfy 
the claim by offering to pay in foreign cur- 
rency ; that the deposit did not affect the 
proceedings instituted here ; & that pltfs. 
were entitled to £1,581 & interest. Defts. 
moved in objection to the report. 

Bateson, J., confirmed the report, not only 
for the reasons given by the registrar, but 
also because, on the view he took of the 
judgments of Scrutton & Bomer, L.JJ., 
the question whether the deposit could be 
taken into account had already been decided. 
Defts. appealed : — Held : the appeal failed ; 
(per Cur.) on the ground that on the previous 
judgments of the majority of the Ct. of Appeal 
defts. were precluded from raising the question 
that the deposit was to be treated as a sum 
paid on account of the damages in this 
country ; (per Scrutton & Maugham, L.JJ.) 
on the additional ground that a deposit 
which could not be converted into sterling 
could not satisfy or reduce damages payable 
in sterling; ( per Maugham, L.J.) on thS 
ground that procedure in an action brought 
in this country must be governed by the lex 
fori & that the deposit in pesos was not a 
valid payment according to English law. — 
The Baarn (No. 2), [1934] P. 171 ; 103 
L. J. P. 149 ; 152 L. T. 439 ; 18 Asp. M. L. C. 
506, C. A. 

PART III. SECT. 17. SUB-SECT. 2.— 

C. (o). 

1487 1. Correction of report— Regie- 
trar proceeding on wrong principle .) — 

Canadian Vickers Co., ltd. «. The 
BcsoueBanna (1919), 18 Exch, 0. B. 

810 ; 44 D. L. B. 710. — CAN. 


1405a. Expert evidence.]— On a 

reference to assess the damage arising out 
of a collision the registrar & merchants are 
not bound to accept the opinions of experts, 
even though they bo all one way, but are 
' entitled to test those opinions by their own 
experience & bring their own judgment to 
bear upon the evidence. — T he Steadfast 
(1922), 39 T. L. B. 96. 

1406a. Reasons should be stated.] — (1) In cases 
of collisions in which foreign ships are 
involved, the report of the registrar should 
state the reasons which have actuated the 
tribunal in allowing or disallowing large 
amounts, in order that the foreign interests 
concerned may appreciate what has been done. 

(2) The registrar & merchants are in very 
much the same position as a jury except that 
they give their reasons. So far as their 
reasons involve legal considerations they can 
be questioned. So far as they are findings 
of fact it takes a strong case to disturb them, 
but where it is clear that they have made 
mistakes or that the evidence does not 
support their conclusions, the ct. has always 
retained the power to alter their report, 
<fc it is obviously right that the ct. should 
maintain such a control (Scrutton, L.J.). — 
The St. Charles (1927), 138 L. T. 456 ; 17 
Asp. M. L. C. 399, C. A. 

1413. Add. Annotation : — Retd. The Kingsway. 
(191 8] P. 344. 

1422a. .] — The St. Charles, No. 1406a, 

ante . 

1428. Add. Citations : — Brown. & Lush. 436 ; 
34 L. J. P. M. & A. 113 ; 12 L. T. 619 ; 2 
Mar. L. C. 221. 

Add. Annotations : — Consd. The Thuringia 
(1871), 41 L. J. Adm. 20. Refd. The Kings- 
way, (1918] P. 344; Canadian Pacific By. v. 
Kelvin Shipping Co. (1927), 138 L. T. 369. 

1433. Add. Annotations : — Refd. The Kingsway. 
[1918] P. 344 : Re Mersey Docks & Admiralty 
Comrs., [1920] 3 K. B. 223 ; Admiralty 
Comrs. v. S.S. Valeria, [1922] 2 A. 0. 242 ; 
Admiralty Comrs. v S.S. Chekiang, [1926] 
A. C. 637 ; Admiralty Comrs. v . S.S. Susque- 
hanna, [1926] A. C. 655 ; The West Wales, 
[1932] P. 165. 

1439. Citation .—For 14 [1910] A. C. 38,” read 
“ [1917] A. 0. 38." 

Add. Annotation : — Consd. The Aizkarai 
Mendi, [1938] 3 All E. B. 483. 

1440. Add. Annotation : — Refd. The Baarn (1933), 
150 L. T. 50. 

1447. Add. Annotation ; — Apld. The Young Sid, 
[1929] P. 190. 

1452. Add. Annotation : — As to (1) Refd. Mersey 
Docks & Harbour Board v. Hay, [1923] A. C. 
345. 

1471. Add. Annotation : — Refd. The Young Sid, 
[1929] P. 190. 

1478. Add. Annotations : — Refd. The Glenfinlas, 
[1018] P. 303, n. ; The London Corpn., 
[1935] P. 70. 

collision, from the dates of such pay- 
ments. — C anadian Dredging Co. v. 
Northern Navigation Co. (Ont.), 
[1924) Exch. C. R. J 63.— CAN. 

sq. Work done — From date of rendering 
hilLy — In the AdmJty. Ct., In an action 
to recover for work done Sc material 
supplied, the ct. will allow interest 

2* 


PART III. SECT. 18, SUB-SECT. 2. 

1480 i . Awarded from dote of loss .) — 
Interest In Admlty. oases will he cal- 
culated on the damages allowed from 
the date of the collision ; 8c on pay- 
ments made in respect of wages. Sc 
payments made by reason of the 
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1482. Add. Annotations : — Consd. Lieebosch 8.8. 
Owners v. Edison 8.8. Owners, [1038] A. 0. 
440 ; The Napier Star, [1033] P. 136. Held. 
The Rosalind (1020), 00 L. J. P. 126. 

1483a. .] — While on hire by the Admlty. a 

steam trawler was sunk through a collision 
with the B. The value of the trawler was 
agreed between the parties, but the Admlty. 
claimed, as bailees in possession, to recover 
as part of their damages interest from the 
date of the loss. The owners of the R. 
contended that interest was only payable 
from the date when the Admlty. paid the 
value of the trawler to her owners : — Held : 
under the Admlty. rule a bailee in possession 
was entitled to recover from a wrongdoer 
a complete equivalent of the chattel de- 
teriorated or lost, namely, its value at the 
time of the deterioration or loss, with interest 
from that date ; but, inasmuch as there was 
an agreement between the parties that defts. 
should pay what the Admlty. had to pay to 
the owners of the trawler, interest on that 
payment only ran from the date of payment. 
— The Rosalind (1920), 90 L, J. P. 126 ; 37 
T. L. B. 116. 

1484. Add. Annotations : — Apld. The Theems, 
[1938] P. 197. Retd. The Joannis Vatis 
. (No. 2), [1922] P. 213. 

1487a. No expenditure or loss incurred.] — On a 
reference to assess damages by collision 
interest is not awarded upon the sums 
allowed in respect of estimated repairs A 
estimated demurrage which will be incurred 
* in Juturo : i.e. t upon items of the claim in 
respect of which no expenditure or loss has 
been incurred at the date of the reference. — 
The Napier Star, [1933] P. 136 ; 102 L. J. P. 
67 ; 149 L. T. 369 ; 49 T. L. R. 342 ; 18 
Asp. M. L. O. 400. 

1489a. Claim by foreign Government.] — 

(1) By Finnish law 2} per cent, of the sale 
price of a Finnish vessel sold out of Finnish 
nationality is taken by the Finnish Govt. : — 
Held : the Finnish Govt, had no claim upon 
the proceeds of sale of a Finnish ship sold by 
the marshal under the powers of the ct. in a 
default action in rem. 

(2) A party moving for payment out in a 
default action in rem must give notice to all 
persons who have intervened or entered 
caveats , A if persons wish to resist an applica- 
tion for payment out they must intervene 
or enter caveats , otherwise they are not 
entitled to be heard. — The Eva, [1921] P. 
464 j 91 L. J. P. 17 ; 126 L. T. 223 ; 37 
T. L. B. 920; 16 Asp. M. L. 0. 424. 

1492. Add. Annotations : — Generally, Refd. The 
Stream Fisher, [1927] P. 73 ; The Beldis, 
[1936] P. 51 ; The Roberta, [1938] P. 1. 

1498a. After postponement — Decrease in 

valmt of ship — liability of intervener causing 


postponement to give further security.] — In 
a mtge action in rem pltfs., mtgees*, in Jan. 
1926, recovered Judgment by default con- 
demning the ship A ordering her sale by the 
m a rshal . Thereupon certain charterers, to 
whom the zntgore. had chartered the ship for 
a term of years, intervened, claiming a de- 
claration that the oharterparty was binding 
on the mtgees. ; A by an order of liar. 8 the 
sale of the ship stood over pending the trial 
of the issue, upon the interveners giving 
security in an amount satisfactory to the 
registrar for loss arising from delay A any 
loss on sale due to a fall in shipping values. 
On July 15 the ct. gave judgment that pltfs. 
were not bound by the oharterparty, that 
they were entitled to the judgment they had 
obtained, A that the costs of A occasioned 
by the intervention should be paid by the 
interveners. On Oct. 14 the ship was sold by 
the marsh al for 820,000 less than she had 
been valued at nine months previously. 
Pltfs. took out a summons for further 
security : — Held : although judgment had 
been given against the interveners A they 
were not appealing against that decision, the 
matter was still at large, as they were con- 
testing pltfs.' claims before the registrar, A 
the interveners could be ordered to give 
further security in respect of possible loss of 
capital A interest A for the marshal's ex- 
penses ; the case must be referred to the 
registrar to find what amount should be 
given A what was the amount of pltfs.' 
damages under each head. — The Lord 
Strathcona (No. 2), [1920] P. 18 ; 95 I*. J. P. 
168; 134 L. T. 511 ; 17 Asp. M. L. C. 24. 

1493. Add. Annotations : — Consd. The Kronprinz 
Olav, [1921] P. 52. Refd. Mersey Docks A 
Harbour Board v. Hay, [1923] A. C. 346. 

1498a. Unascertained liability — Right of court 

to delay distribution.] — T he Kronprinz 
Olav, No. 1551a, post. 

1496. Add. Annotation .-—Consd. The Stream Fisher, 
[1027] P. 73. 

1497a. Motion for payment In default action 

— Necessity for notice.] — The Eva, No. 1489a, 
ante. 

1497b. Damage to ship whilst under arrest — 

Payment of damages into court — Cross-claim 
for damages for breach of oharterparty.] — 
A vessel whilst under arrest in a necessaries 
action was damaged by the negligent naviga- 
tion of another vessel belonging to a party 
who had recovered judgment for damages for 
breach of oharterparty in an action In the 
county ct. Liability for the damage to the 
extent of 821 12s? was admitted. On a 
motion by pltfs. in the necessaries action for 
payment out of the proceeds, the owners of 
the vessel which had caused tHb damage 
claimed to deduct 821 12s. by way of set-ofi 


from the time of rendering of the hill 
after completion, in the abeenoe of 
legal excuse for non* payment. — 
Winslow Marins Ht. k Ship- 
building Co. o. The Paootoo, (1924) 


appeal, sab nom. Tax Pacdioo *. 
Winslow Mabxnb Railway A Ship- 
building Co., I1925J ID. L. R. 182. — 
CAN. 


PART III. SECT. 18, SUB-8E0T. 8. 
at* Hold of ship— By marshal — Not 


licensed as auctioneer — Bight to fees .] — 
The marshal, though not Uoensed as 
an auotioneer. is entitled to a double 
tee on the gross proceeds in selling a 
▼easel at auction by order of ct. — 
Hsbnanoxs e. The Bamfisld (1921), 
21 Exoh. C. R. 166 : 39 B. 0. R. 161 ; 
(1921) iW.W.R. 69.— CAN. 


PART UL OCT. 18, SUB-SECT. A 

1495 hr. Claim by assignee of 

foreign shipowner .) — After sale of a 
ship A payment of all costs A chargee 
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there remained In ot. a balance to the 
credit of the ship. On an application 
for payment out by a resident of Van- 
couver, who olalmed to be the assignee 
of the reputed owner who Uvea in 
California : — Held : the application 
should be adjourned Sc pubusbed in 
Victoria Sc Vancouver by notice Sc 
advertisement for one month, the notice 
to be posted in the registry A served 
upon the collector of customs Sc, 
the American Consol at Vancouver. — 
TH» jgggj®WAY (1925;, UB.dE, 
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for such damage from their claim in respect 
of the judgment recovered in the county ct. s 
— Mela: claimants could not credit them* 
selves with £21 12s., but must pay that sum 
into the fund in ct. — >T he Maggie A. (1923). 
156 L. T. Jo. 191. 

1497o» — — Priorities— Several collisions.] — Where 
there has been more than one collision with 
, the same vessel the maritime liens arising 
thereout, apart from laches, rank pari passu 
Sc not in the order of the dates of the re- 
spective collisions. — The Stream Fisher. 
[1927] P. 73 ; 96 L. J. P. 29 ; 136 L. T. 189 j 
17 Asp. M. L. 0. 159. 

Maritime liens generally, see Shipping. 

1499. Add. Annotations: — As to (2) Coned. The 
Beldis, [1936] P. 51. Held. The Joannis Vatis 
(No. 2), [1922] P. 213 ; The Point Breeze, 
[1928] P. 135 ; The Roberta, [1938] P. 1. 

1500. Add . Annotations: — As to (2) Coned. The 
Beldis, [1936] P. 51. Refd. The J oannis Vatis 
(No. 2), [1922] P. 213 ; The Point Breeze, 
[1928] P. 135 ; The Roberta, [1938] P. 1. 

1501. Add . Annotation : — Refd. The Joannis Vatis 
(No. 2), [1922] P. 213. 

1602. Add. Annotation : — Refd. The Joannis Vatis 
(No. 2), [1922] P. 213. 

1504. Add . Annotations : — N.F. The Volant (1842), 
1 Wm. Rob. 383. Consd. The Mary Caroline 
(1848), 6 Notes of Cases, 536. Refd. The 
Mellona (1848), 3 Wm. Rob. 10 j The 
Benares (1850), 14 Jur. 581 ; The Milan 
(1861), 5 L. T. 590. 

1505. Add . Annotation : — Refd. The Point Breeze, 
[1928] P. 135. 

1507. Add . Annotation : — Refd. The Joannis Vatis 
(No. 2), [1922] P. 213. 

1508. Add . Annotation : — Refd. The Joannis Vatis 
(No. 2), [1922] P. 213. 

1519a. Expenses of witnesses — Though not called.] 
— Where a charge for the attendance of such 
a witness was allowed, because counsel in 
advising on evidence thought that the witness 
was necessary : — Held : that was a dangerous 
ground on which to proceed, & one upon 
which an allowance or disallowance ought 
not to be founded. — The Lord Strathcona 
(N<5. 3), [1926] W. N. 270, 0. A. 

1520a. Measure of compensation.] — While 

it has always been the practice, owing to the 
nature of their calling, to allow seafaring 
witnesses to be detained on shore to give 
evidence, & to allow them reasonable com- 
pensation for their detention, it is a question 
for the taxing master whether a party who 
seeks to charge his opponent with the cost 
of detaining an expensive witness has acted 
reasonably in incurring the expense or 
. whether he ought not to have examined the 
witness on commission. 

A taxing master should bear in mir i d that 
a witness duly summoned is bound to attend, 
& the witness is not entitled to receiver as 
the measure of his compensation, the exact 
sum he may prove he has lost by reason of 
the detention. He is, however, entitled to 
some compensation, Sc not merely to the 


conduct money given him with his subpoena ; 
& th$ wages he Is earning may afford an im- 
portant indication of what is fair compensa- 
tion. But although this is correct in the 
case of seamen, as regards captains Sc other 
officers, as in the oase of professional 
witnesses, their earnings cannot be taken as 
a fair criterion on which to base the allow- 
ance.— The Ibis VI, L192I] P. 265 ; 90 

L. J. P. 289 ; 125 L. T. 378 ; 87 T. L. R. 
557 ; 65 Sol. Jo. 514; 15 Asp. M. L. 0. 
237, 0. A. 

Annotation Expld. The Ibis VI (No. 2), [1922] P. 4. 

1520b. .] — The mate of pltfs.' fishing 

vessel, through being detained ashore for 
twenty-five days to give evidence at the trial 
of a collision action, was prevented from 
sailing on a voyage on which he would have 
earned £280 as his share of the catch. Pltfs., 
who were successful in the action, paid the 
witness the £280, &, on taxation, the assistant- 
registrar allowed the item in pltfs.' bill of 
costs as chargeable against defts. Lefts, 
appealed, Sc the matter ultimately went to 
the Ct. of Appeal, which laid down certain 
guiding principles as to allowances to wit- 

. nesses Sc sent the case back for reassessment. 
On reconsideration the assistant-registrar 
allowed the sum of £250, Sc defts. again 
appealed : — Held : the assistant-registrar had 
properly applied the directions given by 
Lord Sterndalb, M.R., in which War- 
rington, L.J., concurred, namely, that the 
amount to be awarded should be “ the 
reasonable compensation to a person of the 
class of the witness, taking into account all 
the circumstances & considering the wages 
which the witness was earning about the time 
of detention not as an absolute measure, but 
an important indication Sc guide of what is 
fair. The fact that all persons are under an 
obligation to give evidence when called upon 
should also not be ignored.” The appeal 
therefore failed. — The Ibis VI (No. 2), 
[1922] P. 4 ; 91 L. J. P. 44 ; 120 L. T. 250 ; 
38 T. L. R. 55; 15 Asp. M. L. C. 427. 

1520c. Substitute for witness.] — The expenses of a 
substitute to join a vessel from which a 
witness is necessarily taken are not allowable 
on taxation as a matter of course. — The 
Massilia, [1920] P. 180 ; 95 L. J. P. 109 ; 
135 L. T. 071 ; 42 T. L. R. 551 ; 17 Asp. 

M. L. 0. 109. 

1521a. Costs of obtaining statements from inde- 
pendent witnesses — 'Discontinuance of action.] 
— In a collision action, before pltfs. had filed 
their preliminary act or statement of claim, 
defts. took statements from independent 
witnesses on other vessels. Pltfs. shortly 
afterwards discontinued the action. On the 
taxation of defts.' bill of costs the assistant 
registrar disallowed the costa of obtaining 
these statements, on the ground that there 
was “ a well-settled principle of taxation 
that a party is only entitled aa against his 
opponent to incur such costs or expenses as 
will enable him to conduct his case at the 
stage which the proceedings have reached. Sc 
not incur expenses in anticipation of mjttter, 
which, as events turn out, never arise '* : — 


• Mi. m B*VI. BUDHI&vr. X. 

• w * Allowance of items not in TaUe Paschmia v. Th* Oven, [192712 D. L. R. 757 ; [l927]Bxdb. 

C. R. 02 ; [1927] IW.W.R. 515 ; 88 B. 0. R. 240.—CAN. 
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Held : R. S. 0., Ord. 05, r. 27 (29), was not 
limited in the way stated by the assistant 
registrar; if solrs. could compel the dis- 
continuance of an action by collecting the 
necessary evidence, they were entitled to do 
so, & the costs in question were not 
prematurely incurred, Sc defts. were entitled 
to recover them from pltfs. on taxation. — 
The Channel Queen, [1928] P. 157 $ 97 
L. J. P. 97 ; 189 It. T. 886 ; 44 T. L. B. 505 ; 
17 Asp. M L. C. 484. 

1521b. Fes of average adjusters — Numerous 
claims.] — On a reference to assess damages 
arising out of a collision, tbe claims of cargo 
owners against the fund paid into ct. by the 
owners of the wrongdoing ship, who had 
limited their liability, were presented to the 
registrar in the form of an average statement. 
On taxation, a fee of £1,000 was allowed to 
the average adjusters in respect of the pre- 
paration of the claims. On a summons to 
review this item i — Held : where, as in the 
present case, there were a number of claims 
to'be dealt with, an average statement was a 
method of proof to which there was no, 
objection in principle, involving as it did less 
expense than would be incurred in the pre- 
paration of many affidavits or in calling A 
♦ number of witnesses from overseas ; it was 
irrevelant that the claimants had employed 
the same adjusters to prepare their claims in 
general average against underwriters ; Sc 
the fee of £1,000 was rightly allowed. — The 
Normanstar, [1929] P. 283 ; 98 L. J. P. 
162 ; 141 L. T. 463 ; 46 T. L. R. 664 ; 18 
Asp. M. L. C. 63. 

1526. Add. Annotation : — Expld. The Ibis VI> 
[1921] P. 265. 

1527. Add. Annotation : — Expld. The Ibis VI, 
[1921] P. 255. 

1586a. “To persons claiming to have sus- 

tained damage 9 * — Appearance at trial— 
Right to be heard.] — In an action of limita- 
tion of liability pltfs., the owners of the steam 
tug H. f addressed their writ in the usual 
manner: 44 To ‘the owners of the steamship 
D. & all other persons claiming to have sus- 
tained damage by reason of the collision 
or collisions between the H. Sc her tow & the 
D. on the morning of Jan. 2, 1921.” Notice 
of the action was inserted in the press. At 
the trial the owners of the Bteamship T., who 
claimed to have sustained damage by reason 
of the collision or collisions between the H. 
Sc her tow Sc the D ., appeared by counsel Sc 
claimed *to be heard. The owners of the T. 
had commenced an action against pltfs., but 
had taken no step other than appearance at 
the trial in the limitation suit : — Held : the 
writ made the owners of the T. parties to the 
action, Sc was served upon them by insertion 
in the pres9. — Cory Lighterage, Ltd. v . 
D alton (Owners), The Harlow (1922), 153 
L. T. Jo. 121. 

1588. Add. Citation 4 Asp. M. L. C. 27, n. 

Add. Annotation : — Reid. The Vigilant, [1921] 
P. 812. 

1541a. Waiver of.] — In an action of 

limitation of liability under M S. Act, 1894 j 


(c. 60), g. 503, pltfs. did not file the usual 
affidavit verifying their statement of claim. 
The owners Sc crew of the vessel injured in 
the collision, In respect of which judgment 
had been given against pltfs. in the previous 
action, & some cargo owners appeared by 
counsel at the trial Sc consented to a decree 
of limitation : — Held : a decree might be 
granted without requiring pltf. to file the 
usual affidavit. — The Coimbra (1923), 180 
L. T. 512; 16 Asp. M. L. 0. 288. 

1544. Add. Annotation: — Ab to (2) Reid. Mersey 
Docks Sc Harbour Board v. Hay, [1923] 
A. 0. 345. 

1547. Add. Annotation : — Ab to (2) Refd. Mersey 
Docks Sc Harbour Board v. Hay, [1923] 
A. 0. 345. 

1548. Add. Annotation : — Aa to (2) Consd. The 
Coaster (1922), 91 L. J. P. 145. 

1548a. .] — Pltf. in an action of 

limitation of liability, who has paid to 
claimants a sum in satisfaction of a liability 
arising out of the collision, is under M. S. 
Act, 1894 (c. 60), s. 503, entitled, in respect 
of such payment, to share ratably with other 
claimants in the distribution of the limitation 
fund, even though such payment has been 
enforced by action in a foreign ct. — The 
Coaster (1922), 91 L. J. P. 145 ; 127 L. T. 
153 ; 38 T. L. R. 511 ; 15 Asp. M. L. C. 560. 

1551a. Unascertained liability — Right of 

plaintiffs in limitation suit to claim against 
fund.] — In Feb. 1917, two Norwegian 
vessels, the C. Sc the O., came into collision 
Sc the C. sank. In Mar. 1917, the owners of 
the cargo laden on board the C. began an 
action against the owners of the O. in the 
Admlty. Ct. The action was heard in May, 
1919, when both vessels were pronounced to 
blame, Sc accordingly it was adjudged that 
pltfs. were entitled to receive a moiety of 
the amount of their damage from defts. 
Thereupon defts., the owners of the O., com- 
menced a limitation action against the 
owners of the C., the owners of her cargo, Sc 
all persons claiming to have received damage 
by reason of the collision. This action was 
heard in Feb. 1920, when a decree was pro- 
nounced limiting the liability of the owners 
of the O. to £8 per ton on the registered 
tonnage of the O. calculated in accordance 
with M. S. Act, 1894 (c. 60). The decree 
provided that all claims were to be brought 
in within three months Sc that claims not so 
brought in would be excluded from sharing 
in the limitation fund. Claims were filed 
by the owners of the cargo on the C., but 
although the owners of the C. entered an 
appearance they took no further steps in the 
limitation proceedings. Meanwhile, however, 
in Feb. 1919, the owners of the C. had com- 
menced an action in Norway against the 
owners of the O. & in June, 1920, when the 
reference was held in the limitation proceed- 
ings Sc the registrar made his report, the 
trial of the Norwegian action was still pend- 
ing. The owners of the O. accordingly took 
out a summons asking that the report be 
not confirmed Sc that they might have leave 


PART III. SECT. SO, SUB-8ECT. 1. 

it Hate of inUreet .) — In tbe absence 
of any rule in* this State governing tbe 


' rate of interest in eases to which 
' Merchant Shipping Act, 1804, s. 503, 
I apply, tbe practice of tbe Admlty. Ct. 
I in England most be followed.-— T bs 
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Mrxxmt7MUL (1029), 30 S. R. N. S. W. 
461 ; 47 N. 8. W. W. N. 170, 191.— 
AUS. 
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to file a claim against the fund in respect of 
any liability they might incur under the 
Norwegian proceedings. The judge declined 
to postpone the distribution of the fund & 
dismissed the summons. Pltfs., the owners 
of the O., appealed: — Held: (1) pltfs. had 
no absolute right under the limitation sects, 
of M. S. Act, 1894 (c. 60), to have the dis- 
tribution of the fund stayed & to bring 
forward a claim when ascertained ; (2 ) 

limitation proceedings do not contemplate 
claims by pltfs., & the owners of the O. could 
not file a claim against the fund in their own 
right ; (3) had an application been made in 
proper form the ct. would have had a dis- 
cretion to extend the time before distributing 
the fund, in order to allow pltfs. to ascertain 
their liability under the pending Norwegian 
judgment & to apply to the ct. to adjust 
the distribution of the fund so that pltfs. 
might obtain credit for the amount payable 
under the Norwegian judgment; but, hav- 
ing regard to the lapse of time & to the 
fact that limitation proceedings contemplate 
that claims shall be brought in promptly & 


the distribution of the fund not be unreason- 
ably delayed, the ct. had rightly exercised 
its discretion in refusing to postpone the 
distribution of the fund. — The Kronprinz 
Olav, [1921] P. 62; 90 L. J. P. 398; 126 
L. T. 684 ; 16 Asp. M. L. C. 312, C. A. 

Annotation : — A$ to (3) Consd. The Coaster (1922), 91 
L. J. P. 145. 

1553a. .] — The usual rule by which the 

successful pltfs. in a limitation suit are 
required to pay the costs should not be 
departed from, notwithstanding that the 
litigation has been much more expensive 
than is usual in limitation actions by reason 
of the issues raised by defts. Nor ought pltfs. 
to recover their costs of giving bail in excess 
of the amount of their statutory liability. — 
Charlotte (Owners) v. Theory (late) 
(Owners), The Charlotte (1921), 163 
L. T. Jo. 69. 

1553b. S. P. The Kathleen (1925), [1927] P. 
63, n. ; 69 Sol. Jo. 674. 

1554. Delete M For full anns., see Practice & 
Procedure.” 


Part IV.- 

Sub-sect. 1. — From County Courts and 
the City of London Court (p. 230). 

See, now , Administration of Justice (Appeals) 
Act, 1934 (c. 40), s. 2 (1). 

1581. Citation* .—For " (1878) ” read “ (1877).” 

1596. For “No appeal” read] “Right of appeal.” 
Add. Annotation : — Consd. The Royal Star 
(1927), 97 L. J. P. 49. 

1597a. Master censured but certificate not 

dealt with.] — A master, who has been cen- 
sured in respect of a casualty to his ship by 
a colonial ct. of inquiry, but has not had his 
certificate (British) cancelled or suspended, 
probably has a right of appeal under M. S. 
Act, 1894 (c. 60), s. 478, but certainly has 
the right under M. S. Act, 1906 (c. 48), s. 66, 
as being “ a person having an interest ” in 
the inquiry, who has appeared at the hearing, 

& is “ affected by the decision of the ct.” — 
The Royal Star, [1928] P. 48 ; 97 L. J. P. 

49 ; 138 L. T. 558 ; 44 T. L. R. 163 ; 17 
Asp. M. *L. O. 417, D. C. ; subsequent pro - 
ceedings , [1928] P. 144, D. C. 

1599. After this case add : — 

.] — See Shipping Casualties & Appeals & 

Re-hearing Rules, 1923, r. 20 h. 

1600a. .] — A British master holding a Board 

of Trade certificate received a notice of 
investigation calling upon him to appear 
before a Wreck Comr.’s Ct. appointed “ to 
inquire into the causes which led to the 
casualty [the stranding of his vessel] & into 
all the facts connected therewith.” The 
notice contained no other statement of the 
questions intended to be raised, 3c no charges 
were specifically formulated against the 
master before or at the inquiry that he was 
in fault in connection with any of the matters 
on which he was examined. The ct. found 
the master guilty of an error of judgment in 

45 


-Appeals. 

taking wrong helm action & in failing to stop 
& take soundings, & suspended his certificate 
for three months. The master appealed : — 
Held : the master, having had no notice of 
the charges on which he had been found in 
fault, had not had an opportunity of making 
his defence, & the decision of the Wreck 
Comr.’s Ct. must be quashed & the certificate 
restored free from suspension. — The 
Chelbton, [1920] P. 400 ; 90 L. J. P. 77 ; 
124 L. T. 223 ; 36 T. L. R. 688 ; 15 Asp. 
M. L. C. 168, D. 0. 

1603a. .1 — The Throbtlegarth (1899), 

cited, [1906] P. at p. 312. 

Annotation : — Consd. The Carlisle, [1906J P. 301. 

1603b. .] — The Grecian (1902), [1928] 

P. 146, n., D. C. 

1604a. Preliminary motion — As to right 

of appeal.] — The governor of a colony ordered 
an inquiry to be held into the stranding of a 
British ship. The ct. found the master guilty 
of negligence & severely censured him, but 
did not deem it necessary to deal with his 
certificate. The master served notice of 
appeal on the Board of Trade, but the Board 
took the view that no appeal lay unless the 
officer’s certificate had been suspended or 
cancelled. A motion to determine, as a 
preliminary point, the question of the right 
to appeal was decided by the Div. Ct. in the 
master’s favour, & at the subsequent hearing 
of the appeal the master was held not to have 
been guilty of the acts of negligence attributed 
to him : — Held : (1) as a matter of principle, 
as the Board of Trade had not ordered the 
inquiry, & merely appeared on the appeal 
in discharge of a public duty, costs ought 
not to be awarded against the Board ; (2) the 
question of the right to appeal, contested by 
the Board, raised a matter of public interest, 
& the master was entitled to the costs of the 
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preliminar y motion. — T he Royal Stab 
{No. 2), [1928] P. 144 ; 97 L. J. P. 107 ; 44 
T. L. R. 408 ; 17 Asp. M. L. 0. 417, D. 0. 

1610. Add. Annotation : — Refd. Campbell e. Poliak, 
[1927] A. O. 782. 

1611a. Costs.]-— T he Young Sid, No. 

1890a, post. 

1618a. Appeal out ol time— Discretion ot 

court to extend time — Objection that appeal 
out of time not taken promptly.]— Where 
an appeal from a decision confirming the 
report of the registrar A merchants in an 
action of damage by collision was out ol 
time : — Held : as the objection that the appeal 
was out of time had not been’ taken at the 
earliest possible moment, the ot. would, in 
its discretion, hear the appeal. — T he Otto- 
KAR, [1921] W. N. 266, 0. A. 

Annotation : — Apld. London S.S. A Trading Corpn. v. 
Russian Volunteer Fleet (1928), 18ft L. T7607. 

1620a. Advice to be in writing.]— Where 

the Ot. of Appeal sits with nautical assessors 
it is convenient that the advice of the asses- 
sors should be elicited by written questions, 
so that these questions A the answers may 
be available in the House of Lords. — 

• Melanie (Owners) v. San Onofre (Owners) 
(1919), 36 T. L. R. 607 5 68 Sol. Jo. 662; 
[1927] A. O. 162, n. ; subsequent proceedings, 

’ [1926] A 0. 246, H. L. 

1622. Add. Annotation : — Refd. Australia (Owners) 
v. Nautilus (Owners), The Australia (1926), 
96 L. J. P. 146. 

1685. Add. Annotation^ : — Consd. Re Article X 
of Articles of Agreement for Treaty between 
Great Britain A Ireland (1928), 46 T. L. R. 67 ; 
Re Transferred Civil Servants (Ireland) Com- 
pensation, [1929] A. C. 248. 

1640. Add. Annotation: — Refd. Hontestroom 
(Owners) v. Sagaporack (Owners), Honte- 
stroom (Owners) v. Durham Castle (Owners) 
(1926), 96 L. J. P. 163. 

1842. Add. Annotation : — Refd. Hontestroom 
(Owners) v. Sagaporack (Owners), Honte- 
stroom (Owners) v. Durham Castle (Owners) 
(1926), 96 L. J. P. 163. 

1642a. .] — Observations of Lord Sum- 

ner on the practice of the Ot. of Appeal 
in reviewing decisions of the Admlty. Ct. 
depending on the credibility of witnesses. — 
S.S. Hontestroom v. 6.S. Sagaporack, S.S. 
Hontestroom v. S.S. Durham Castle, 
[1927] A. 0. 37 ; 96 L. J. P. 163 j 136 L. T. 
33 ; 17 Asp. M. L. 0. 123 5 sub nom. The 
Sagaporack, The Hontestroom, 42 T. L. R. 
741. H. L. 

Annotations : — Consd. Hofl Trading Co. v. De Rougemont 
(1929), 84 Com. Oas. 291. Reid. The Backworth, [1927] 
P. 266; Powell 0 . Streatham Manor Nursing Home, [1985] 
A. O. 943. 


1644a, Decision of court below not Interfered with 
* — Joinder ol plalntlflg convenient — A within 

rules locally applicable — Action in rcra.]— 
Marlborough Hill, Ship v. Cowan A Sons, 
No. 641a, ante. 

1646. Add. Annotations : — Apld. The Kingsway, 
[1918] P. 344. Refd. Admiralty Comrs. c. 
S.S. Chekiang, [1926] A. a 687; Admiralty 
Comrs. v. S.S. Susquehanna, [1926] A. C. 655. 

1648. Add. Annotations : — Refd. Hontestroom 
(Owners) v. Sagaporack (Owners), Honte- 
stroom (Owners) v. Durham Castle (Owners) 
(1926), 95 L. J. F. 163. 

1649. Add. Annotations : — Consd. S.S. Hontestroom 
v. S.S. Sagaporack, S.S* Hontestroom v. 

S. S. Durham Castle, [1927] A. 0. 37. Refd. 
Powell v . Streatham Manor Nursing Home, 
[1935] A. 0. 243. 

1665a. Failure to consider Important matter 

— Maritime Conventions Act, 1911 (e, 57).] — 
Where a judge sitting in Admlty. has appor- 
tioned the blame between two wrongdoing 
vessels in accordance with sect. 1 of the above 
Act, the Ct. of Appeal, if it finds that he has 
not taken into consideration at all an 
obviously important matter, is bound to 
review his decision as to the apportionment 
of blame in the same way as it would if it 
had differed with him on the facts A had 
found that one of the vessels was more blame- 
worthy as regards matters in respect of which 
she was not held to blame in the ct. below. — 
The Clara Camus (1925), 134 L. T. 50 ; 16 
Asp. M. L. C. 570, O. A.; revsd . on other 
grounds (1926), 136 L. T. 291 ; 17 Asp. M. L. C. 
171, H. L. 

1682. Add. Annotation : — Refd. The Modica, [1926] 
P. 72. 

1687. Add. Annotation : — Refd. The fc&entor, 
[1934] P. 133. 

1691. Add. Annotation: — As to (1) Refd. The 
Modica, [1926] P. 72. 

1694. Citations .—For " P. D. 218 ” read « 8 
P. D. 218.” 

Add. Annotation : — Refd. The Modica, [1926] 
P. 72. 

1695. Citation Fpr “ 27 T. L. R. 1 ” read “ 27 

T. L. R. 398.” 

Add* Citation : — on appeal , sub nom , Hero 
(Owners) v. Lord High Admiral of United 
Kingdom (Comrs. for Executing the 
Office of), [1912] A. C. 300, H. L. 

1695a. .1 — Canton (Owners) 

v . Rhesus (Owners), [1928] W. N. 214 ; 31 
Lloyd, L. R. 289, H. L. 

Annotation : — Bxpld. The Young Sid, [1929] P. 190. 


PART IV, 
1618 1 
Both vessels 


SECT. 


8, SUB-SECT. 1. 
meat — Collision — 
I — Held : where a 


damages, it is open to each to appeal 
fromsuoh Judgment by a separate A 
distinct appeal, m each a case each 
must serve notice of appeal A rive 
security to the . otter for costs oThis 
appeal— C anada Atlantic Ts 
do; v. EAsrmRN 88. Oo.,Ltd. 
▲dm.), [1928] Ex. a R. 

PART IV. SECT. 4, SUB-SECT. 1. 
■a. InsstimidinovMi^ofevidenss^ 


Witnesses not heard in court below .} — 
Where the trial judge did not hear or 


bility 

denoe aa the ct. of first - — 
Canadian Vickers Co., Ltd._ 0 , 


Tbs 


UANADIAN VIDKEKB UW. P, in* 

fsrrwt* ra.-te*- °- *- 
jteWBwafffBag 

has seoi A heard the witnesses A was 
assisted by two assessors, the Ex- 
chequer Ct. of Canada, sitting a ot. 
of appeal should not interfere with the 
decWonof the Judge of first ftnstazu* 
a a regards pure questions of 

46 


unless it is firmly of the opinion that 
suoh decision is dearly erroneous. — 
Fbasxb V. 8.8. Axxvo (1920), 20 Exoh. 
O. R. 89 : 66 D. L. R. 440 : (1891), 20 
Exoh. C. R. 460 ; 58 D. L. R. 543.— 
CAN. 

PART IV. SECT. 4, SUB-SECT. 8.— A. 

teeoii. — - ~--.v--The 

amount of Mirage reward is tn the 
discretion of the ok, A, unless the same 
Is excessive, an appellate tribunal 
ought not to interfere.— 8m? 8 *n*oa 

CAN. 


V6L L — Admiralty. Oases 1696— 178te. 


1696* Add. Annotation: — Consd. 8,8. Canton v. 
SJ3. Rhesus, [1928] W. N. 214, 

1696a. — .]~rOn appeal from a 

Judgment in a collision action in which the 
judge of the county ct. had found both vessels 
to blame in the proportions of two-thirds & 
one-third, the Div. Ot, reversed the judgment 
to iiie extent of holding the vessels to blame in 
equal degrees, & applts. were given the costs 
of the appeal. Reaps, in the Div. Ot. appealed 


on the question of costs : — Held : by R. S. C., 
1888, Ord. 65, r. 1, the question of costs is 
left in the unfettered discretion of the ct. 
or judge, & unless the judge can be shown 
to have taken into consideration matters 
which are immaterial to the issue his decision 
is unappealable. — The Young Sid, [1929] 
P. 190 ; 98 L. J. P. 97 ; 141 L. T. 234 ; 
45 T. L. R. 389 ; 18 Asp. M. L. 0. 22, 0. A. 

Annotation ReM. The Stentor, [1984] P. 183. 


1697a. Appeal Sc cross-appeal dismissed — No 

apportionment.] — In an action of damage 
by collision pltfs.' vessel was held four- 
fifths to’ blame & defts.’ vessel one-fifth to 
blame. Defts. appealed & pltfs. cross-appealed. 
The Ct. of Appeal dismissed both appeal & 
cross-appeal with costs. On taxation pltfs.* 
bill of costs of £802 14s. Qd. was taxed down 
to £765 17s. 9 d. The bill of costs of defts., 
the unsuccessful applts., lodged for taxation at 
£1,935 10s. Id., of which a moiety was 


claimed from pltfs., was taxed down to 
£91 4s. lid. on the ground that, beyond a 
possible slight prolongation of the hearing Sc 
a few small items in connection with the 
notice of the cross-appeal, defts.* costs had 
not been increased by reason of the cross- 
appeal. On a summons for a review of the 
taxation of the bills, Bateson, J., held that 
the bills must go back to the assistant registrar 
for apportionment of the costs of each side 
between the appeal & the cross-appeal, with 
reference to the actual course taken & the 
time properly occupied on the hearing of 
the appeals. Pltfs. appealed : — Held : the 
learned judge was wrong in applying the 
principle of apportionment ; in the absence 
of a special order the principle of no apportion- 
ment laid down as to claim Sc counterclaim 
oases in Medway Oil <fc Storage Co . v. Con- 
tinental Contractors , Ltd., [1929] A. 0. 88, 
applied ; Sc defts. (resps. to the cross-appeal) 
were only entitled to the extra costs which 
they had incurred by reason of the cross- 
appeal. — T he Stentob, [1934] P. 133; 103 
L. J. P.105; 152L.T.450; 18Asp.M.L.C. 
490, 0. A. 

1698. Add. Annotation: — Retd. Nestor S.8. 

Owners v. Mungana 8.S. Owners, The 
Mungana, [1936] 3 All E. R. 670. 

1708. Add . Annotations: — Apld. The Young Sid 
(1928), 45 T. L. R. 138. Retd. The Young 
Sid, [1929] P. 190. 


Part V. — Jurisdiction and Practice of other Courts having 

Admiralty Jurisdiction. 


1710. Add. Citation 14 Asp. M. L. 0. 21. 

1715. Add. Annotation : — Consd. The Beldis, [1936] 
P. 61. 

1717. Add. Citations : — sub nom. Be Perfect v. 
Poynter, R. r. Essex County Court Judge, 
53 L. J. Q. B. 423 ; sub nom. R. v. Abd Y, 82 
W. R. 754. 

1720a. Action on arbitration award relating 

to freight.] — The Beldis, No. 66a, ante. 

1722. Add. Annotations : — Apld. The Norfolk Coast 
(1922), 153 L. T. Jo. 450. Consd. The 
Champion, [1934] P. 1. 

1723a. .] — A collision took place in the 

Thames between the dumb barge H. Sc the 
steamer C. Proceedings were commenced by 
the owners ot H. in the High Ct., but the 
action wae subsequently settled, the owners 
of the H. accepting £48 10s. in satisfaction 
of their claim. Defts. objected to payment 
of pltfs.* costs on the High Ct. scale, on the 
ground that the matter was within the 
Admlty. jurisdiction of the county ct., where 
the action should have been commenced : — 
Held : pltfs. were warranted in commencing 
proceedings in the High Ct. Sc were entitled 
to have their costs taxed on the High Ct. 
scale.— T he Norfolk Coast (1922), 158 
L» T. Jo. 450* 

Annotation ; — Oonsd. The Champion, U984) P. I. 

1724a. Between ship So dumb barge in 

tow.] — While in tow of a tug, pltfs.* dumb 
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barge, which was fitted with rowing chocks 
& a rudder, was brought into collision with 
defts.* tug. Pltfs. brought an action in 
respect of the damage on the Admiralty 
side of the City of London Ct., & defts. 
moved to set aside the proceedings on the 
ground that the barge was not a ship Sc 
accordingly the ct. had no jurisdiction to 
entertain the action. The judge held that 
as at the material time the barge was not 
being propelled by oars she was to be regarded 
as a ship & that accordingly the ct, had juris- 
diction to entertain the claim. Defts. 
appealed : — Held : the appeal failed ; (a) per 
Bateson, J., on the ground that the decision 
of the ct. below that the barge was to be 
regarded as a ship was right ; but (b) (per 
Cur.), even if the barge was not to be 
regarded as a ship, the decision could be 
supported on a ground not argued in the ct. 
below, viz., that the old Ct. of Admlty. would 
have had jurisdiction to try a case of collision 
between two vessels in which one of the 
vessels involved was a ship; subject to a 
pecuniary limitation the same jurisdiction 
was conferred on county ots. by County Cfcs. 
Admlty, Jurisdiction Act, 1868 (c. 71), & 
County Ots. Admlty. Jurisdiction Amendment 
Act, 1869 (c. 51), merely enlarged the juris- 
diction to Include cases of damage to ships 
caused otherwise than by collision & did not 
restrict the words of sect. 3 of the earlier 
Act. — T he Champion, [1934] P. 1; 103 
L. J. P. 9 ; 160 L. T. 318; 18 Asp. M. L. C. 
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458 ; sub nom. The Jakes and the 
Champion, 50 T. L. B. 30, D. C* 

Annotation : — Consd. The Beldis, [1930] P. 61. 

1725. Add. Annotations: — Consd. The Champion, 
[1984] P. 1 ; The Beldis, [1936] P. 61. 

1727. Add. Annotation: — Consd. The Champion, 
[1934] P. 1. 

1728. Add. Annotations: — As to (1) Consd. The 
Minerva (1933), 49 T. L. R. 503; The 
Champion, [1934] P. 1 ; The Beldis, [1936] 
P. 61. 

1782. Add. Annotation: — Apld. The Norfolk 
Coast (1922), 158 L. T. Jo. 450. 

1787. Add. Annotation: — Refd. The Champion, 
[1984] P. 1. 

1788. Add. Annotation: — Refd. The Champion, 
[1934] P. 1. 

1750. Add. Annotation : — Refd. The British Trade, 
[1924] P. 104. 

1751. Add. Annotation: — As to (2) Refd. The 
Ambatielos, The Cephalonia, [1923] P. 68. 

1752. Aid. Annotation : — Refd. The Ambatielos, 
The Cephalonia, [1923] P. 68. 

1757. After this case add : — 

See, note, County Courts Act, 1919 (c. 73), 
, b. 13, Sched. 

1766. Add. Annotation: — Refd. Australia (Owners) 
v. Nautilus (Owners), The Australia (1926), 
95 L. J. P. 145. 

1789. After this case add : — 

See , now , Liverpool Corporation Act, 1921 
(c. lxxiv.), s. 260 ; Liverpool Ct. of Passage 
Buies, 1934, r. 30. 

1794. Add. Citation .—13 Moo. P. O. C. 132 ; 15 
E. R. 50. 


Add. Annotation: — Refd. The Yuri Mara, 
The Woron [1927] A. O. 900. 

1794a. That of High Court before 1890.]— 

(1) The effect t>f Colonial Cts. of Admlty. Act, 
1890 (c. 27), s. 2 (2), is to limit the jurisdiction 
of colonial cts. of admlty. established under 
the Act to the admlty. jurisdiction of the 
High Ct. of England, as it existed at the 
passing of the Act ; the extension of the 
admlty. jurisdiction of the High Ct. by Jud. 
(Consolidation) Act, 1925 (c. 49), s. 22, does 
not apply to colonial cts. of admlty. 

(2) The Exch. Ct. of Canada has not, under, 
sect. 22 (1) (xii) of the above Act of 1925, 
jurisdiction in rem to try an action for 
damages for breach of a charterparty. — The 
Yuri Maru, The Woron, [1927] A. 0. 900 ; 
43 T. L. R. 698 ; sub nom . Snia Viscosa 

SOCIETA, BTC. V. S.S. YURI MARU, CANADIAN 

American Shipping Co. v . S.S. Woran, 96 
L. J. P. 0. 137 ; 137 L. T. 747 ; 71 Sol. Jo. 
649 ; 17 Asp. M. L. C. 322, P. C. 

1795. Add. Annotation : — Refd. The Yuri Maru, 
’ The Woron, [1927] A. C. 906. 

,1798. Add. Annotations : — As to (2) 'Refd. Ellis v. 
Stenning (John) & Son, Ltd. (1932), 101 
L. J. Ch. 401 ; Freshwater v. B ulmer Rayon 
Co., [1933] 1 Ch. 102. 

1799a. .] — The Vrouw Dorothea (1754), 

cited 2 Ch. Rob. at p» 246 ; 105 E. R. at p. 
304. 

1802. After this case add : — 

.] — See Colonial Courts of Admiralty 

Act, 1890 (c. 27), ss. 4, 7, cfc, now 9 Statute of 
Westminster, 1931, s. 0. 

1811a. Action in rem for damages for breach 

of charterparty.] — The Yuri Maru, The 
Woron, No. 1794a, ante. 


PART V. SECT. 5. 

a I. Plea of forum non con- 

veniens. ] — Circumstances In which plea 
sustained. — SooifcT* du Gaz de Paris 
r. SociftTft Anonymr de Navigation 
“ Les Armatrurs Franoaib,” [19201 
8. O. (H. L.) 13. — SOOT, 
a II. .] — Sheaf Steamship 

CO. V. COMPANIA TRANSMEDITKR- 
RANEA, [19301 8. 0. 600.— SCOT. 

■o. Jurisdiction of Sheriff Court — 
Sheriff Courts (Scotland) Act. 1907 
(c. 61), ss. 4, 0.J— Sheaf Steamship 
CO. V. COMPANIA TRANSMEDITHRRANKA. 
[19301 S. C. 000.— SCOT. 

PART V. SECT. 7, SUB-SECT. 1. 

oi. Necessaries. ] — A claim for 

necessaries oan be enforced In a ooionial 
admiralty ot. by a suit in rem. — The 
Hbiwa Maru t>. Bird Sc Co. (1923), 
I. L. R. 1 Han. 78.— IND. 


PART V. SECT. 7, SUB-SECT. 2. 

c(p. 263)1. .] — Although 

the Exoh. Ct. of Canada on its Admlty. 
side sits In Canada, it administer* the 
maritime laW of England in like manner 
as if the cause of action were being tried 
Sc disposed of in the English Ot. ot 
Admlty. — Robillard v. The St. 
Roch 6c Charland (1921), 02 D. L. R. 
146 ; 21 Exch. C. R. 133.— CAN. 

e (p. 363) II. — — Necessaries — 

Ship not “ under arrest.*') — Where o ship 
is not under arrest 0C Its owner is domi- 
ciled in Canada, the Exch. Ct. of Canada 
has no jurisdiction over an action for 
repairs or necessaries supplied to the 
ship.— S tack v. The Barge Leopold 
(1919), 18 Exoh. a R. 325.— CAN. 
o (p. 363) ill. Claim for 


damages for death of husband — Effect 
of Maritime Conventions Act, 1914.1 — 
Pltf.’s husband was killed in a collision 
between the C. & a boat in whioh be, 
with another man, was engaged In 
fishing. Bltf. took action in rem in 
the Exchequer Ct. in Admiralty to 
recover damages : — Held : the Ex- 
chequer Ot. had no jurisdiction to hear 
Sc determine the present action, Sc the 
Maritime Conventions Aot, 1914, did 
not so enlarge the jurisdiction ot the 
Exchequer Ct. in Admiralty, as 
existing under the Admiralty Court 
Act, 1861, as to give jurisdiction in 
actions like the present. — T he Oatala 
v. Daosland (B. O.), [1928] 3 D. L. R. 
334 ; [1928] Exch. C. R. 83.— CAN. 

o (p. 253) iv. Collision — 

Damages to cruiser .1 — The action is one 
for damages resulting from a collision 
between pltf.’s boat Sc that of deft. 
The ct. found that the collision was 
due to the negllgenoe of deft. : — Held : 
the Exchequer Ot, has original juris- 
diction in such a case by virtue of 
Exchequer Court Aot, 1927, s. 30 (d). 
— R. v. Jerry Petite, [1933] Ex. C. R. 
186.— CAN. 

t(p. 253)1. 

Subject to the exceptions mentioned In 
Canada Shipping Act, 1906 (o. 113), s. 
191, In an action for seaman’s wages 
earned on a ship registered in Canada, 
where the amount of recovery is less, 
although the amount sued on Is more 
than $200, the Exoh. Ct. In Admlty. Is 
without jurisdiction. — Kouamr o. S.S. 
Mapleooubt (1921), 21 Exoh. C. R. 
326.— CAN. 

f (p. 258) U. .]— 

Held : subject to the exceptions 
mentioned in R. S. C«, 1927, c. 186 
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s. 349, no suit or proceedings for 
recovery of wages under the sum of 
$200 oan be instituted by seamen or 
apprentices in the Exchequer Ct. of 
Canada on its Admiralty side. — 
Coffin Sc O’Flynn v. The Protooo, 
11930] Ex. C. R. 153 : 2 D. L. R. 421 ; 
1 W. W. R. 558 ; 42 B. C. R. 347.— 
CAN. 


sd. Stevedores* 8 claim .] — 

Pltfs., stevedores, entered _ into a 
contract to load a vessel on its arrival 
at Montreal. The captain of the ship 
refused to allow them to load the 
vessel, .Sc thereupon the ship was 
arrested on a claim for damages arising 
out of breach of the contract : — Held : 
(1) the admlty. jurisdiction of the ct. 
was no greater than the admlty. 
jurisdiction of the High Ct. of Eng- 
land ; (2) upon the facts the ot. had 
no jurisdiction to entertain the action. 
— Wolfe v. S.S. Clbarpool (1920), 
20 Exoh. C. R. 153. — OAN. 


ss. .1 — Tho Exoh. Ct. of 

Canada has jurisdiction over stevedores 
claims. — J. P. Ferns v. The Ingelby, 
[1923] 'Exoh. O. R. 208.— OAN* 

Maritime lien — Created by 

foreign law.] — See Nos. 348 1-ill, ante. 

*f. Appellate Jurisdiction — 

Necessity for leave to appeal — Inter- 
locutory Judgment .] — The Exoh. Ct., 
sitting in appeal, cannot entertain an 
appeal from an interlocutory decree 
without leave having previously been 
obtained from either the local Judge in 
admlty. or from the Judge of the 
Exoh. Ct. — Johnson Sc Maokay v. 
S.S. Charles 8. Neff (No. 1) (1918), 
17 Exoh. C. R. 155.— CAN. 

■g. 8. P. Re 251 Bars or Silver Sc 
Sea Insurance Co. v. Canadian 



VoL I. — Admiralty. 


Salvage Assoon. (1915), 15 Exoh. 
O. R. 367.— CAN. 

sk. — — — - — — .)— 

(1) Where by statute an appeal Is 
given to the Exoh. Ct. of Canada from 
an Interlocutory judgment or order, 
upon permission so to appeal having 
been previously obtained, & when no 
such permission has been obtained, the 
ct, has no Jurisdiction to hear th 
appeal. 

(2) The judgment of a local judge 
of admlty. confirming a taxation by 
the district registrar of the marshal's 
bill for services, etc., relating to the 
care of the ship whilst in his custody 
is an interlocutory judgment. — Mc- 
Cullough v. The Samuel Marshall, 
Eliasoph v. Steel Co. op Can. 
(Qub.) (1922), 68 D. I». R. 729 ; 21 
Exoh. C. R. 351.— CAN. 

si. Appeal aa to costs.] 

— Scmble : appeals involving merely a 
question of oosts should not be enter- 
tained, more particularly when the 
appeal is from the decision of the trial 
judge confirming the findings of the 
taxing master, or when the matter is 
only one of quantum involving the 
exercise of his discretion. — McCul- 
lough v. The Samuel Marshall, 
Eliasoph v. Steel Co. of Can. 
(QUE.) (1922), 68 D. L. R. 729 ; 21 
Exoh. O. R. $51.— CAN. 

sm. No jurisdiction to 

hear appeal from Commissioner's Court 
under Canada Shipping Acf.1— R. v. 
Perreault (1922), 66 D. L. R. 671 ; 
21 Exch. C. R. 355.— CAN. 

Transfer of action from one 

admiralty district to another .) — See 
oases 1 1, w i, post . 

sk. Salvage.] — Exchequer 

Ct. sitting In admiralty is a Ct. of 
Record Sc has jurisdiction in rem in 
salvage claims where the res was 
within the Jurisdiction when the action 
was begun. — Sin -Mao Lines v. The 
“ Huron/* £1936] 3 D. L. R. 189.— 
CAN. 


sn. Exercise of jurisdiction— Ap- 

pellate jurisdiction — Questions of fact. )— 
Where the local Judge in admlty. has 
seen Sc heard the witnesses 8c was 
assisted by two assessors, the Exch. 
Ct. of Canada, sitting as a ot. of appeal, 
should not interfere with the decision 
of the judge of first instance as regards 
pure questions of fact, unless it 1 b 
firmly of opinion that such decision is 
erroneous. — Fraser v. 8.8. Aztec 


(1920), 20 Exch, C. R. 39*; 56 D. L.lt. 
440 ; (1921), 20 Exoh. C. R. 450; 
63 D. L. R. 543.— CAN. 

sp. Dismissal of ap- 

peal for want of prosecution. ] — There is 
no distinction in principle to be drawn 
between the inherent authority of the 
ot. to order the dismissal of a case on 
appeal for want ot proseoution, 3c 
the dismissal*)! one at first instance. — 
McCullough v. The Samuel Mar- 
shall, Eliasoph v. Steel Co. of 
Can. (Que.) (1922), 70 D. L. R. 16 ; 
21 Excl^C. R. 426.— CAN. 

st. Application for 

retention of bail bond in court or for 
re-arrest of ship.] — Application dis- 
missed. — Empire Stevedoring Co.. 
Ltd. v. The Empress of Japan, [\927j 
2D.L.E. 985 ; 88 B. C. R. 438.— CAN. 

ti. Transfer of action — 

Convenience.] — (1) It Is in the discre- 
tion of the ct. to order the removal of 
a suit from one distriot to another 
upon cause shown. 

(2) The determining factor In grant- 
ing suoh an order is that of general 
convenience to the parties. — Johnson 
v. The Charles 8. Neff (1918), 21 
Exoh. C. R. 171.— CAN. 

wi. .1 — Ontheground 

of comity, the Exch. Ot. will not 
entertain an application for the transfer 
of a cause from one admlty. district to 
Another without the application having 
first been made before the local judge. 
— Johnson 8c Mackay v. S.S. Charles 
ft. Neff (No. 2) (1918), 17 Exch. C. R. 
158.— CAN. 

sv. Nova Scotia — Supreme Court of — 
Collision in harbour in province .] — 
Smith v. Fecampois (N. 8.), 11929] 2 
D. L. R. 925.— CAN. 


PART V. SECT. 7, SUB-SECT. 3. 

ki. .1 — Two ships collided in 

Hobson’s Bay & both were damagod. 
The owner or one ship commenced an 
action for damages against the owner 
of the other in the Supreme Ct. of 
Victoria before a jury. Shortly after- 
wards, the owner of the lattor ship 
commenced an aotion for damages 
against the former ship in the High Ct. 
in its Admiralty Jurisdiction. Deft, in 
the High Ct. sought to stay that aotion 
to enable the responsibility for the 
damage caused by the collision to be 
decided In the Supreme Ct . : — Held : 
pltf. in the High Ot. was entitled to 
proceed in rem f Sc was not obliged to 


assert Its claim by counterclaim in the 
aotion in the Supreme Ct., 8c that the 
application should be refused. The 
right of the Supreme Ot. to exercise 
Admiralty Jurisdiction considered. — 
Union S.S. Co. of New Zealand v . 
The Caradalb (1937), 56 C. L. R. 
277 ; 43 Argus I<. R. 142 10 A. L. J 

467.— AUa. 


sw. High Court.]— The High Ct. Is 
a colonial ot. of Admlty. 6c has juris- 
diction In an aotion by consignees 
against a ship, the owner of whioh is 
not domiciled In Australia, for delivery 
In a damaged condition of goods for 
which the consignees hold a bill of 
lading issued by the master of the 
ship. — Sharp (John) & Sons, Ltd. v. 
The Katherine Mack all (1924), 34 
O. L. R. 420.— AUS. 


sx. Application of Carriage of Goods 
by Sea Act, 1924.1— In an action on a 
bill of lading in the Admlty. juris- 
diction of the Supreme Court under 
Admiralty Courts Aot, 1861. s. 6, for 
damage to goods In transit from the 
United Kingdom, the rights of the 
parties are governed by the rules 
contained in the Sohed. to the Carriage 
of Goods by Sea Act, 1924. — Parke, 
Lacey, Hardib, Ltd. e. The Clan 
Macfadyen (1929), 80 S. R. N. S. W. 
438 ; 47 N. S. W. W. N. 160.— AUS. 


PART V. SECT. 7, SUB-SEOT. 5. 

rl. Tort of master within 

jurisdiction .} — If a tort is committed 
within the jurisdiction of the ot. by 
the master of a ship, being a pere- 
grinus, against a member of his crew, 
also a peregrinus . the ot. has juris- 
diction to arrest the tort feasor or his 
goods, & to try an action based upon 
the tort ; but the commission of such 
a tort is not a ground for attaching the 
ship to found jurisdiction unless the 
master has an interest in the ship. — 
Nolan v. S.S. Russel Haverside, 
[1921] C. P. D. 136.— S.AF. 

si. Action in rem — Necessaries — 

What law applicable .}— In a claim 
in rem against the proceeds of a vessel 
for a sum of money alleged to have 
been expended for repairs & neces- 
saries in priority to prior mtgees. 
of the vessel the law to be applied 
is English admlty. law 8c not Roman- 
Dutch Law. — Crooks & Co. v. Agri- 
cultural CO -OPERATIVE TTntoN, LTD., 
[19221 App. D. 423 : 42 N. L. R. 216.— 


AERIAL NAVIGATION. 

See Street and Aerial Traffic 


AFFRAY. 

See Criminal Law. 
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AGENCY. 


Part I. — The Relation of Agency. 


1, Add . Annotation : — Consd. Clayton-Greene 

v. Be Clour villa (1020), 86 T. L. R. 790. 

2* Add. Annotation : — -Retd. Petrie v. Red Bank 

Manufacturing Co. (1085), 28 B. W. C. 0. 423. 
5. Add. Annotations : — Consd. Verner- Jeffreys v. 
Pinto, [1920] 1 Ch. 401. Retd; Baxter v. 
Gapp A Co., Ltd., [1938] 4 All E. R. 457. 

15* Add. Annotation : — Retd. Wisbech R. 0. v* 
Ward, [1927] 2 K. B. 656. 

16. Add. Annotations : — Consd. Wisbech R. D. 0. 
v. Ward (1927), 91 J. P. 200. Retd. Brightman 
v. Tate, [1919] 1 K. B. 463 ; Boynton v . 
Richardson (1924), 69 Sol. Jo. 107 ; Wisbech 
R. 0 v v. Ward, [1928] 2 K. B. 1. 


19.. Add . Annotation : — As to (2) Reid. A.-G. v. 
De Keyser’e Royal Hotel, [1920] A. 0. 508. 

21. Add Citation : — 8 T. L. R. 194. 

Add. Annotation : — Retd. Taylor v. Davies, 
[1920] A. C. 636. 

27. Add. Annotation : — Retd. Petrie v. Red Bank 
Manufacturing Go. (1935), 28 B. W. O. 0. 423. 

28. Add. Annotation : — Reid. Simeons v. Durand's 
Trustee, [1928] 2 K. B. 66. 

29. Add. Annotations : — Consd. Simeons v. 
Durand’s Trustee, [1928] 2 K. B. 66. Retd. 
Be Kaufman Segal A Domb, Ex p. The 
Trustee, [1923] 2 Oh. 89. 


Part II. — Competency of Parties — Acts which can be 

done by an Agent. 


87. Add. Annotation: — Retd. Dodd v. Amalga- 
mated Marine Workers' Union, [1924] 1 Oh. 
116. 

40. Add. Annotation : — Retd. Dodd v. Amalga- 
mated Marine Workers' Union, [1924] 1 Oh- 
116. 

42. After this case add : — See, now. Law of Pro- 
perty Act, 1922 (c. 16), s. 128 (3). 

68. Add Annotations : — Generally , Retd. Be Ellisi 
[1925] 1 Oh. 564 ; Huddersfield Fine Wor- 
steds v. Todd (1926), 42 T. L. R. 52. 

69. For “Dramatio Copyright Act, 1888," read 
41 Dramatio Copyright Aet, 1833," 

86. Add. Annotation : — Apld. Be Bluoher (Prince), 
Ex p. Debtor, [1931] 2 Oh. 70. 

88. Add. Annotation: — Retd. Banbury v. Bank 
of Montreal, [1918] A. O. 626. 

90. Add. Annotation : — Retd. R. v. North Wor 
cestershire Assmt. Com., Ex p. Hadley, [1929- 
2 K. B. 397. 

91. Add. Annotations: — Apprvd. Civilian War 
Claimants Assocn. v. R., [1932] A. 0. 14 
Consd. Hungarian Property Administrator v. 
Finegold (1931), 100 L. J. K. B. 383. 
Apld. German Property Administrator v 
Knoop (1932), 49 T. L. R. 109. Retd. Wigg 


v. A.-G. of the Irish Free State (1927), 96 
L. J. P. O. 88. 

91a. .] — By the Treaty of Versailles Germany 

undertook to make compensation for all 
damage done to the civilian population of the 
Allied A Associated Powers A to their property 
during the period of the belligerency of each 
as an Allied or Associated Power against 
Germany by the aggression of Germany A 
her allies, A moneys were received by the 
Grown under this article. By a petition of 
right the suppliants, as assignees of civilian 
claimants who had suffered loss or damage 
by German aggression during the War, 
claimed on their behalf payment of compensa- 
tion out of the moneys paid or payable as 
reparations under the above article. The 
case made by the petition was that the 
claimants had sent particulars of their claims, 
first, to the Foreign Claims Office A, after- 
wards, to the Reparation Claims Depart- 
ment in accordance with the instructions 
of His Majesty's Govt., that these claims 
had been duly verified by the Govt., A were 
included in the agreed total of claims for 
reparations which Germany was required to 
pay under the treaty, A that the Crown in 
inviting the claimants to submit their olaims 


PART I. 

1 tt. .] — The relation ot 

principal A agent only arises when the 
person called the agent has authority 
expressed or Implied to act on behalf 
of the other oailed the principal, A 
oonsents so to act. — Smxtlb e. Slat* 
TARD (1919), 81 W. A. L. R. 19.— AUS. 

SI. — .1 — HeW : in the oircum- 
stanoes despite the designation ot deft, 
as agent by pltt. the real relationship 
between the parties was that of pur- 
chaser 4 seller. — Bridorford v . 
Dixon, 119181 E. D. £>. 156.— S. AT. 

51. For " AUS. ” read " 6. AF.” 

sa. Agent dietingvUked 
odvsnitcrsr.] — The distinction between 


the position of a joint adventurer A 
an ordinary agent buying for his 

E rinolpal with the understanding that 
e Is to be remunerated tor hu ser- 
vices, pointed out.— S utton r. Fobst 
(1984), 55 0. L. R. 881,— CAN. 

ai. — — Where a consignee 

of goods for sale Is authorised to sell 
them at a certain minimum price A 
told that whatever amount he obtains 
above that prloe will be his commission, 
the relationship between consignor A 
consignee is that of principal A agent. 
— Rex Gbogxrt v. Wmm A Keen, 
[19851 8 D. L. R. 565 ; [1995] 9 W. W. 
R. 409 ; 19 Seek. 1*. k. 499.— CAN. 

98 Is. — •- ,) — Gum «. Van 

Asset (Alta.) a 914), 98 wTL & 876. 
— QAN. 

60 


97 vtil. For •• AUS." read •• 8. AF." 

97x11. .1 — Deft*, gave to 

pltf. a written order to ship goods from 
England on aooount of defts.; A pltt 
ordered goods from a manufacturer 
In England to be shipped In per- 
formance of this order: — Held : the 
relationship between the parties was 
that of principal A agent, not of 
vendor A purchaser. — Bui/rsne v. 
Roope, [1929] N. Z. h. R. 649. — N.Z. 
97x111. .3— Piesbe e. Tab- 

HAITIAN, ETC. COOPERATIVE AB0OON m 
Ltd. <1919), 15 Tie. L. R. 67.— AUS. 

h 1. Shipping manager to 

m a rk eti n g aeeooiakcm.}— Praben v. 
Saskatchewan lavtmmm Oo-oprra- 
tivr Mabkewno Aasocof., Ltd., [1930 j 
9 D* L* R. 
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bad constituted itself an agent or a trustee 
for the claimants in respect of any money 
received by it from Germany on account of 
reparations, & that any such money was 
money had & received by the Crown to the 
use of the claimants field : on demurrer 
by the Crown, the petition afforded no ground 
for the contention that the money received 
under the treaty was received by the Crown 
as an agent or a trustee for the claimants, 
or as money had & received to their use, & 
was bad as disclosing no ground of claim 
cognisable by the ct. — Civilian War 
Claimants Assoon., Ltd. v. R., [1932] 
A. 0. 14 ; 101 L. J. K. B. 105 { 146 L. T. 
169 ; 48 T. L. R. 83 ; 75 Sol. Jo. 813, H. L. 

Annotation : — Apld, German Property Administrator v. 

Knoop (1939), 49 T. L. R. 109. 

81 b. Foreign sovereign power.] — In the agreement 
dated Dec. 28, 1929, between the British & 


German Govts, as to the liquidation of 
German properties, & the agreement con- 
cluded with Germany at the Hague Con- 
ference, both ratified in Hay, 1930, there is 
nothing to show that the German Govt, 
was thereby expressly or by necessary im- 
plication purporting to act as agent or 
trustee on behalf of its nationals so as to 
give its nationals a right of action. 

The relation of trustee or agent whioh is 
alleged to exist between a Sovereign Power 
& the subjects of that Sovereign Power in 
the negotiation A conclusion of a treaty is 
one which cannot exist in any State like 
ours &, I may add, in any State like that 
which now exists in Germany (Maugham, J.). 
— German Property Administrator v. 
Knoop, [1933] 1 Oh. 439 j 102 L. J. Ch. 
156 ; 148 L. T. 468 ; 49 T. L. R. 109 ; 76 
Sol. Jo. 919. 


Part III. — Classes of Agents. 


127. Add. Annotation: — Consd. Stanley (Montagu) 
& Co. v. Solomon (J. O.), Ltd., [1932] 2 K. B. 
287. 

127a. .] — Pltfs. bought from the first defte. 

a quantity of seed under a written contract, 
which stated that the first defts., through 
the agency of the second defts., acting as del 
credere agents, sold the seed to pltfs. The 
second defte. were paid a commission by the 
first defts., & received nothing from pltfs. 
The first defts. were unable to deliver the 


goods. In an action tor damages : — Held : 
as the second defts. were not in fact the 
agents of pltfs. but only of the first defts., & 
as the mere description of the second defts. 
as del credere agents, without any further 
words making them del credere agents of 
either party in particular, did not make 
them agents of pltfs., the aotion failed 
as against the second defts. — Nouvellbs 
Huilerie8 Anvbrsoises 8. A. v. Mann 
(H. C.) & Co. (1924), 40 T. L. R. 804. 


Part IV. — Formation and Evidence of the Contract of 


Agency. 


133. Add. Annotation: — As to (1) Apld. Re 
Blucher (Prince), Ex p . Debtor, [1931] 2 Ch. 
70. Refd. Pratt v. Cook Son & Co. (St. 
Paul’s), Ltd., [1938] 2 K. B. 61. 


147. Add. Annotation : — Oenerally t Consd. Stanley 
(Montagu) & Co. v. Solomon (J. 0.), Ltd., 
[1932] 2 K. B. 287. 


PART III. 

tb. Mercantile agent — Automobile 
dealer.) — Hare Sc Chase, Ltd. v. 
Commercial Finance Corpn., Ltd. 
(1928). 68 O. L. R. 601.— CAN. 

1081. Broker. 1 — A broker is an agent 
of a special kind. A broker who 
approaches a buyer or seller acts in the 
first inttanoe as agent of tbe person 
who employs him, but directly tbe 
other party is aware of the fact that 
he Is a broker, he becomes the agent 
of both parties, not with a plenary 
power to bind both parties as he 
ohooeee, but to communicate between 
them until they are ad idem. — J aoobs 
Levitate Sc Braude v. Kboonstad 
Roller Mills, [1921] O. P. D. 88.— 
8* AF . 


PART IV.. SECT. 2, SUB-SECT. 1. 

149 Hi. Statute of Alberta , 

1906 (c. 27).)— It is merely the terms 
of the agency agreement, whether they 
may be meagre or detailed, that must 

be in writing under the above Act, 

The price Jtthe other terms of the pro- 

posed sale may or may not be men- 
tioned. If they are. In the clrcum- 
stances, an e ssential part -of the 
agency agreement they ought to be in 
writing. But it is a queeUonof 
Interpretation, even since the statute, 

whether the terms mentioned as those 

of the proposed sale are intended merely 

•i a bastion which the agent may 
t are intended to bind the 


agent strictly to a sale -on ; he named 
terms before he oan olaim his com* 
mission. — K ino v. Sohon# [1918] 3 
W. W. R. 892 ; 44 D. L. R. 111.— OAN. 

149 iv. Real Estate Com- 

mission Act , R.S.A. f 1922 ( c . 139), 
s. 2.) — The fact that a written instru- 
ment evidencing an agreement for the 
sale of land does not contain all the 
terms of the agreement does not pre- 
vent it being sufficient to satisfy the 
proviso to the above sect., if It is one 
which the ct. will order to bo rectified 
to Include tbe terms agreed on but 
omitted by mutual mistake, & whioh 
when so rectified will be enforceable by 
the parties thereto subject to such 
legal or equitable defences available 
to either of them as the agent who 
effected the agreement cannot be held 
accountable for. — Hanton v. Stbd- 
MAN, [1925] IW.W.R, 642.— CAN. 

149 v, — Auctioneers At Cam* 
mission Agents* Act , 1922, s. 23— 
8uMdency of agency contract.) — So long 
as tbe relationship of principal Sc agent 

In respect of the transaction to evi- 

denced in writing, the mischief aimed 
at by the above sect, has been duly 
met Sc the requirements of the sect, 
satisfied, A the other terms of the 
agency contract may be effectively 
made Sc effectively varied verbally. — 

Caxkxvtr o. Howie, [1925] S. R* Q. 

121 ; 19 Q, J.P. 67%-AUS. 

149 vi. * .j—So long a a 

the relation ef principal Sc agent in 


51 


respeot of the transaction in question 
has been evidenced in writing, the 
requirement* of the above sect, have 
been complied with. Sc any document 
signed by pltf. at any time before 
aotion brought, whioh evidences the 
essential fact, the existence of the 
relationship in respeot of the trans- 
action in question, to sufficient to 
Comply with tbe Act. It to sufficient 
if the writing manifests a present in- 
tention of engaging or appointing the 
agent In respect of a transaction by 
any suitable words, whether contained 
In one document signed by deft., or In 
several documents, sufficiently inter- 
connected by internal reference, either 
direct or inferential, one or more of 
which are signed by deft., manifesting 
such intention on his part. — Skipper 
v. SVRMI8, [19251 S. R. Q. 129 ; 19 
Q. J. P. 47.— AUS. 

149 vii. — .1 — Roach v. 

HovoH^mej S. R. Q.24 ; 20 Q. J. P. 


Necessity for contract to pay com- 
mission for servioee in reference to the 
sale of land to be in writing, see Nos. 
1664 xiv a-1664 ziv 1, post. 


gl. — Land Agents Act , 1912— 
Mn Applicable .] — Deft, intimated to 
tf. that be bad been instructed to 
11 a property by private sale, Pltf,. 
i accountant, tola deft, that be ooula 
troduce a probable purchaser. Sc 

>uld do so u deft, would pay pltf. 

01 tbe commission payable by tbe 
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156. Add. Annotation : — Reid. ThirkeU v. Gambi, 
[1919] 21B, 590. 

157. Add. Annotations: — Apld. Gr indell v. Bass. 
[1920] 2 Oh. 487. Refd. ThirkeU v. Gambi, 
[1919] 2 EL B. 590 ; Baingold v. Bromley, 
[1931] 2 Oh. 307. 

164a. Counsel — Signing pleadings.] — B. f the 
owner of freehold premises, agreed to sell 
them to E., but there was no memorandum 
in writing to satisfy Stat. Frauds. B. then 
agreed to seU the premises to G. f Sc a valid 
contract was executed, which B. did not 
perform. G. brought an action for specific 
performance against B., who by her defence 
signed by counsel pleaded the contract with 
E. In terms that m$de the pleading a valid 
memorandum within the statute. G. added 
E. as a deft, to the action ; & E., by a 
counterclaim, claimed specific performance 
of his agreement : — Held : counsel was the 
duly authorised agent of B. to sign the 
pleading Sc to plead the contract with E., & 
although the signing of a memorandum within 
Stat. Frauds was not in the minds of either 
counsel or client, the pleading, as signed by 
counsel before E. was a party to the action, 
was a valid memorandum to satisfy the 
statute, Sc E. was entitled to judgment on 
his counterclaim, Sc G.’s action against B. 
must be dismissed. — G rint ell v. Bass, 
[1920] 2 Ch. 487 ; 89 L. J. Oh. 591 ; 124 
L. T. 211 ; 36 T. L. R. 867. 

Annotation: — Consd. Farr, Smith v. Meeaers (1927), 44 
T. L. R. 48. 

165. Add. Annotations: — Consd. Keen v. Mear, 
[1920] 2 Oh. 574. Distd. Lewcock v. Bromley 
(1920), 127 L. T. 116. 

166. Add. Annotation : — Refd. Oohen v. Roche 
(1926), 95 L. J. K. B. 945. 

176a. .] — Chandler Sc Co. v. Winchester 

(1930), 74 Sol. Jo. 353. 


179. Add. Annotation : — Consd. Blaustein v. Malta, 
Mitchell Sc Go., [1937] 2 K. B. 142. 

182. Add. Annotation: — As to (1) Retd. Falcon 
v. Famous Players Film Go. (1925), 42 T. L. R. 
91. 

184. Add. Annotation: — Refd. Be Wilson, Wilson 
v. Bland, [1937] 3 AU E. R. 297. 

188. Add. Annotation : — FoUd. Marconi’s Wireless 
Telegraph Co. v. Newman, [1930] 2 K. B. 
292. 

188a. .}— -N. Sc B. were the holders 

by novation of a licence from pltf. co., to use 
Sc exercise certain inventions relating to 
wireless apparatus which were the subjeot of 
letters patent owned or controlled by pltf. 
co., subject to the payment of certain 
royalties by N. Sc B. to pltf. co. N. Sc B. got 
into difficulties, & were unable to meet their 
obligations as they became due owing to 
overtrading, but they claimed to be still 
solvent. At a meeting of the trade creditors 

• it was agreed that a committee of inspection 

• should be appointed Sc that N. Sc B. should 

• execute a deed of inspectorship. The deed, 
which was executed on May 6, 1928, was in 
the usual form, & in all material particulars 
the same as that considered by the ct. in 
Easterbrook v. Barker , No. 188. By the 
deed N. Sc B., the debtors, in consideration 
of a release of their indebtedness to the 
assenting creditors, assigned their real Sc 
personal estates to O. as inspector upon trust 
to allow N. Sc B. “ henceforth to manage Sc 
carry on their said business ” subject to the 
covenants & conditions of the deed. N. Sc B. 
undertook to carry on the business or wind 
it up as the inspector Sc committee should 
think best. In a circular which was sent out 
by C., the inspector, on Sept. 10, 1928, 
announcing that the deed of inspectorship 
had been executed, it was stated that “ all 


owner of the property to deft, in the 
event of a Bale being effected. Deft, 
agreed, & on the same day pltf. intro- 
duced B. to deft, with whom a nale 
was arranged. Pltf. In his evidence 
stated that he was not a land agent, Si 
tor the preceding five years had had 
no transactions for the sale of land 
exoept the one In question : — Held : 
the arrangement between the parties 
was not one of a series nor the com- 
mencement of a series of transactions, 
hnt a solitary transaction, A pltf. was 
not a land agent within the above 
Aot. — Cooke v. Wallace (1914), 38 
N. Z. L. R. 1054.— N.Z. 

g 11. .) — Land Agents 

Aot, 1912, s. 13, applies only to persons 
oarrylng on land agency as a business, 
8c does not extend to oasual agency 
outside the soope of the agent's 
business. — Clifton v. Johnstone, 
(1921) N. Z. L. R. 35.— N.Z. 


gill. Effect of .) — The effect 

of Land Agents Aot, 1912, s. 13, Is not 
to make the contract of agency illegal 
by reason of the want of written autho- 
rity, but merely to prevent the agent 
from recovering bis oo in mission by 
notion.— Glasgow 9 . Hood , 11920] 
N. Z. L. R. 586.— N.Z. 

g Iv. — Form of appoint- 

men!,]— An appointment of a land 
agent under s. 43 of the above Aot 
must be signed by the principal him- 
self 8c is not sufficient If signed by an 
agent on hia behalf. — Buchanan v. 
Samson, [1922] N. Z. L. R. 558.— 
N.Z. 



writing.] — Oliver v. Dickinson, [1927] 

N. Z. L. R. 411.— N.Z. 

Necessity for contract to pay com- 
mission for services in reference to the 
sale of land to be in writing, see Nos. 
1664 xiva-1664 rivl, post. 

PART IV. SECT. 3, SUB-SECT. 1. 

171 iv. .) — The onus of estab- 
lishing the authority of an agent is 
upon the person who seeks to bind the 
principal. — Stevens v. Merchants 
Bank or Canada, T1920] 1 W. W. R. 
52 ; 49 D. L. R. 528 ; 30 Man. L. R. 
46.— CAN. 

176 iv. For "AUS- M read "S. AF.” 

176 v. Claim to goods of princi- 

pal — In possession of third party .] — 
If a person other than the owner makes 
a demand for return of goods In pos- 
session of a third party, be should 
present oredentl&ls or some written 
authority to show that he is acting as 
agent of the owner. — Craig e. Mo- 
Creath, [1922] 2 W. W. R. 1276.— 
CAN. 

176 vi. .] — Plumb c. W. C. 

MacDonald Registered, Latimer v. 
Foster Tobacco Oo., Ltd. (1924), 27 

O. W. N. 365.— CAN. 

176 vil. .1 — When actual au- 
thority of an alleged agent has been 
negatived, a pltf. seeking to bold the 
alleged principal liable on the basis of 
ostensible authority either must show 
a holding out by the principal of the 
alleged agent as suoh or must give proof 
of some custom on which ostensible 
agency can be predicated. — Robin 
Line 8.8. Oo. v: Canadian Steve- 
doring Oo., Seas Shzpknq Oo. v. Cana- 
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dtan Stevedoring Co., [19281 3 
D. L. R. 856 ; [1928] S. O. R. 423.— 
GAN. 

pi. .] — Possession solely 

cannot be evidence of both agency & 
authority, 8c the fact that one man Is 
with another does not necessarily 
make one the agent for the other. — 
Turner v. Beaton (P. E. 1.) (1908), 
4 E. L. R. 325.— CAN. 

177 v. ] — If A. has entered 

into a contract to purchase land it is 
open to B. to show by parol evidenoe 
that A. did so as Ills agent 8c to ask for 
a declaration of that agency. — 
Vabelbnak v. Vaselenak. [1921] 1 
W. W. R. 889 ; 67 D. L. R. 37 ; 16 
Alta, L. R. 256.— CAN. 

177 vi. .] — A husband obtained 

from his wife authority to aot on her 
behalf: — Held: it was competent to 
prove the authority by parol evidenoe. 
— Walker 9. Hendry, [1925] S. C. 
855.— SCOT. * 

177 vil. .] — Where a contract 

Is entered into by a person In his own 
name, but as agent of another. If in 
the contract itself there is no special 
description or assertion of property the 
agency may be proved by parol.— 
Musson v. Head, [1926] 1 D. L. R. 
965 ; 58 O. L. R. 210.— CAN. 

q i. .) — Anderson v» Cameron 

(1857), 6 Or. 285.— CAN, 


qii. .] — Whit? 


•Whit? aker v. Taylor 
12 W. L. R. 662; 1 
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orders for goods required for the purpose of 
carrying on the business will be issued on my 
official order forms in the usual way & will 
be paid for by me.” The inspector & the 
committee of inspection left the conduct of 
the business subsequent to the execution of 
the deed of inspectorship to N. & B. Pltfs. 
brought an action by which they claimed 
royalties upon wireless sets constructed & 
sold by N. & B. sinoe Sept. 6, 1928. The 
action was brought against N. & B. & also 
against the inspector & the members of the 
committee of inspection personally : — Held : 
N. & B. did not become the agents of the 
inspector or of the committee to carry on 
the business, but the business remained the 
business of N. & B., & therefore pltfs.* claim 
for royalties against the inspector & com- 
mittee of inspection failed. — Marconi’s 
Wireless Telegraph Co., Ltd. v. Newman, 
[1930] 2 K. B. 292 ; 99 L. J. K. B. 087 ; 143 
L. T. 471 ; [1929-30] B. & 0. R. 223. 

189. Add. Citation 21 J. P. 4, 

Add . Annotations : — As to ( 1) Consd. Kemp 
Elisha, [1918] 1 K. B. 228. As to (2) Reid- 
Bygraves v. Dicker, [1923] 2 K. B. 585. 

192. Add. Annotations : — As to { 1 ) Consd. Perform- 
ing Right Soc. v. Ciryl Theatrical Syndicate, 
[1924] 1 K. B. 1. Refd. Performing Right 
Soc. v . Mitchell & Booker, [1924] 1 K. B. 782. 

196. Add. Annotations : — Dlstd. Keeling v. Pearl 
Assce. (1923), 129 L. T. 573. Consd. Paxman 
v. Union Assce. Soc. (1923), 39 T. L. R. 424. 
Apprvd. News holme v. Road Transport & 
General Insce., [1929] 2 K. B. 350. 

203. Add. Annotations : — Consd. Brooke v. Bool. 
[1928] 2 K. B. 678. Refd. Pratt v. Patrick, 
[1924] 1 K. B. 488. 


Sect. 4. — AGENCY OF NECESSITY (Vol. I., p. 293). 

For “ See Husband & Wife ; Shipping & 
Navigation,” substitute as follows : — 
215a. Extent of doctrine.] — An agency of neces- 
sity can arise in other cases than that of 
carriers by land or sea or the acceptor of a 
bill of exchange for the honour of the drawer. 
Extraordinary circumstances, such as war 
conditions, which make it impossible for a 
buyer of goods on behalf of a principal abroad 
either to despatch them or to communicate 
with him, would entitle the buyer to sell the 


goods as an agent of necessity. But in 
order to establish an agency of necessity the 
agent must prove that there was an actual 
& definite commercial necessity for the sale, 
& that the transaction was bond fide in the 

• interest of the principal. 

Where an agent in London bought Bkins 
in 1915 & 1916 to be forwarded to his principal 
in Roumania as the principal might direct, 
& in consequence of the occupation of 
Roumania by the Germans in 1916, the agent 
was unable to send the skins to his principal 
or communicate with him, & the agent there- 
upon sold the skins without authority : — 
Held: the agent had failed to establish 
agency of necessity because (a) the deteriora- 
tion of the furs might have been prevented 
by putting them in cold storage at a com- 
paratively small expense, &, moreover, they 
bad steadily increased in value, & (b) the 

9 agent had not acted bond fide in selling the 
skins. — Prager v. Blatspibl, Stamp & 
Heaoock, Ltd., [1924] 1 K. B. 566; 93 
L. J. K. B. 410 ; 130 L. T. 672 ; 40 T. L. R. 
287 ; 68 Sol. Jo. 400. 

Annotation: — Consd. Jebara v. Ottoman Bank, [1927) 2 K. B. 

254. 

See, also , original volume, p. 319, No. 390. 

215b. Repayment to agent of necessity.]— 

Pontypridd Union v. Drew, [1927] 1 K. B. 
214 ; 95 L. J. K. B. 1030 ; 136 L. T. 83 ; 90 
J. P.109; 42 T. L. R. 077; 70 Sol. Jo. 795 ; 
24 L. G. R. 405, 0. A. 

215o. .] — Observations by Sorutton, L.J., 

on the limits of the doctrine. — Jebara v. 
Ottoman Bank, [1927] 2 K. B. 254 ; 90 
L. J. K. B. 581 ; 137 L. T. 101 ; 43 T. L. R. 
369 ; 32 Oom. Oas. 228, 0. A. ; on appeal, 
sub nom. Ottoman Bank v . Jebara, [1928] 
A. C. 209, H. L. 

Power to delegate in cases of supervening 
necessity.] — See original volume, pp. 390, 391, 
Nos. 939-942. 

Authority of oarrier of goods — Land carrier.]— 

See Carriers, Vol. VIII., pp. 26, 35, Nos. 
151, 201. 

Master of ship.] — See Shipping & Naviga- 
tion. 

Authority of wife to pledge husband’s credit.] — 

See Husband & Wife. 

Acceptance of bill of exchange for honour of 
drawer.] — See Bills of Exchange, Vol. VI., 
pp. 415, 410. 


Part V. — Authority 

246. Add. Annotations : — Refd. Ralli v. Compafiia 
Naviera Sota y Aznar, [1920] 2 K. B. 287 ; 
Broken Hill Proprietary Co. v. Latham 
(1932), 49 T. L. R. 137 ; Adelaide Electric 
Supply Co. v. Prudential Assurance Co., [1934] 


of the Agent. 

A. C. 122 ; R. v. International Trustee for 
Protection of Bondholders Akt., [1937] A. C. 
500 ; St. Pierre v . South American Stores 
(Gath & Chaves), Ltd. & Chilean Store (Gaths 
A Chaves), Ltd., [1937] 3 All E. R. 349; 


PART IV. SECT. 8, SUB-SECT. 8. 

200 liL .) — Lister v. Billy. 

[1930] 1 W. W. R. 828 : 3 D. L. R* 
635 ; 33 Man. L. R. 610 .— CAN. 


m. Person entering into contract ** act • 
ing on behalf of another .**} — To say that 
a man entered into a contract •* acting 
on behalf of another ** is to allege in the 
absence of any qualifying statement, 


that he entered into It as the agent of 
that other. — Lind ». Spicer Brothers 
(Africa), Ltd.. [1917] App. D. 147. — 


PART V. SECT. 2, SUB-SECT. 1. 

— Where the^^^ob^ct^ofeuratifloflJ 
Won danse la to carry on business in 
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the principal's name, & the acta to be 
ratified, even when excessive, are 
specifically said to be acta done in the 
principal's name, the clause cannot 
be construed to change the whole 
nature of the power by making the 
attorney the universal agent or his 
principal.— Bank of Toronto v. 
Matheson. (1927] 4 D. L. R. 328; 
3 W. W. fe. 10.— CAN. 


Oases MO-881. 


English and Empire Digest Supplement. 


Sintra Akt. v. Sintra, Ltd., [1639] 2 All 
E. R. (J75. 

246a. — ]— In 1936, pltls. 

engaged W. with a view to procuring finance 
for, & marketing, their patents in a number 
of foreign countries. It was found as a fact 
that, upon the construction of certain docu- 
ments, including a power of attorney, 
according to foreign law, W. had power to 
bind pltfs. as against third parties, of whom 
defts. were one. In 1037, pltfs., by certain 
correspondence, purported to revoke ,W.’s 
power of attorney. Thereafter, defts., acting 
upon the instructions of W., expended a 
sum of money which, they alleged, was 
expended on pltfs.’ behalf, their contention 
being that W.’s power of attorney was 
irrevocable, Sc therefore could not be validly 
revoked by pltfs. Against that, pltfs. con- 
tended that, as W.’s power of attorney had 
been revoked, the money had been expended 
without their consent, & that, consequently, 


it was recoverable as money had Sc received 
by defts. to the 'use of pltfs. The power of. 
attorney, although its formation was governed 
by foreign law, was intended to operate in 
England, & two questions arose — namely, 
(i) whether W.’s authority was governed by 
English law, Sc (ii) whether it was an authority 
coupled with an interest, &, as such, irre- 
vocable : — Held; (1) as W.’s authority was 
to operate in England, it was governed by 
English law ; (2) according to English law, 
the authority was not one coupled with an 
interest, &, as such, was revocable, &, as 
pltfs. had validly revoked the authority, 
they were entitled to recover. — Sinfra Akt. 
v. Sinfra, JLtd., [1939] 2 All E. R. 076. 

272* Add. Annotation : — Retd* Reckitt v. Barnett. 

Pembroke Sc Slater, [1928] 2 K. B. 244. 

281 • Add. Annotations : — Consd. Reckitt v. Barnett, 
Pembroke Sc Slater, [1928] 2 K. B. 244. Reid. 
Underwood v. Bank of Liverpool, Same v. 
Barclays Bank, [1924] 1 K. B. 776. 


2471. General powers — Limited by 
recUal.br- A power of attorney enabling 
an agent to grant a lease Is not revoked 
by the return of the landlord to the 
united Kingdom, even though the 
document containing the power of 
attorney states that it is granted 
owing to the grantor being about to 
depart from the United Kingdom. — 
Graham v . Mandbbs (1918), 68 

I. L. T. 6. — IR. 

248 lx. J — Arpin v. 

Lbolairb, [1930] 2 D. L. R. 427. — GAN. 

258 Ul. There Is no 

power in an agent, acting under general 

{ sower of attorney, to present an 
nsolvenoy petition on. behalf of hie 
principal, unless the power expressly 
authorises such act. — lie Osman (1919), 
40 N. L. R. 17.-— 0. AF. 

t. (p. 301) For " (1886) " read 
"(1873).” 

277 iv. .] — Power to 

borrow money ft secure Its repayment 
by mtge. is not to be inferred merely 
from general powers added to an 
enumeration of specific powers In a 
power of attorney, unless the exercise 
of suoh a power is strictly necessary 
to carry out the express purpose of 
the Instrument or the acts specifically 
authorised thereby. — Andrews e. Sin- 
clair, [1923] 2 D. L. R. 908 ; 2 
W. W. R. 186.— CAN. 

277 v. .] — A bare 

power of attorney to make Sc indorse 
notes, cheques, etc., does not authorise 
the attorney to raise loans on his 
principal's credit for the principal 
himself or for the attorney's own 
accommodation or for a third party ; 
nor is suoh authority conferred by a 
general power given the attorney to do 
all “ other acts Sc things for the pur- 
pose of oarrying on any business in 
my name.” The power to borrow 
money must be conferred in express 
terms. Sc when this power is alleged to 
be baaed on a power of attorney, the 
document must be read strictly. — 
Bank of Toronto v. Matheson 



, 288 II. - — — --.h-Applt. oo* 

gave to H., customs broker, a power 
of attorney "to transact all business 
whloh ” applt. oo. ” may have with 
the Collector of tbs Port of Montreal 
or relating to the Department of the 
Customs of she said Port • . • rati- 
fying ft confirming all that . . . said 
attorney 8c agent* shall do. « • •” 
Cheques to the order of the ooUeotor 
of Customs were given to H. on his 
requisition for the payment of duties 
on goads imported by applt. oo.. 


sums than the quantity of sufficient acquittances Sc discharges for 
qulred, Induced the Customs same : — Held r sufficient authority to 
ishler to take the cheques thus sign the statutory certificate.— Lee 


these cheques being made by the latter 
for fixed amounts corresponding to 
the invoices. Afterwards, through 
fraudulent devices, H., having suc- 
ceeded In passing entries for muoh 
smaller sums than the quantity of 
goods required, Induced the Customs 
Souse cashier to take the cheques thus 
Issued by applt. oo. for a higher 
amount than the one apparently due, ! 
8c either to apply the surplus in pay- 
ment of duties owing by third parties 
or to reimburse him in cash : — Held : 
(1) It was within the scope of the power 
of attorney given to H. by applt. co. 
that he should receive, in cash from 
the custom officials, balances of 
oheques delivered by him to them, after 
deducting the duties payable in 
respect of entries made by H. on behalf 
of applt. co. ; (2) it was not within the 
scope of the power of attorney that he 
should direct the application of 
balances of applt. oo/s oheques in 
payment of duties owing by H. s other 
customers. — Canadian Pacific Rt. 
Oo. v. R. (1917). 65 8. C. R. 374 ; 37 
D. L. R. 719.— dAN. 

288 111. Power to withdraw 

from bank.] — A joint savings account 
with a bank was opened in the names of 
pltf. Sc her husband. After the death of 
the husband pltf. gave her solr. a power 
of attorney, by which he was authorised 
to withdraw money from banks or 
individuals ft to deposit same in any 
other bank or other place. In pur- 
suance of the oral Instructions of the 
solr., Sc on production of the power of 
attorney Sc a certified copy of letters 
probate of the husband's wm, the bank 
paid over the balance of the account 
to the husband's exors. : — Held : the 
bank had acted rightly. — Rosa v. 
Canadian Bank of Oomierob (Alta.), 
[19271 8 D. L. R. 1068; [1927] 3 
W. W. R. 182.— OAK. 

287 i. See. also. No. 287 vf. ( poet. 

287 iv. Power to discharge.) 

— A power of attorney appointed the 
grantor's wife his agent for the purpose 
of all dealings with his property, real 
or personal. In Canada. In the 
specific clause granting the power to 
execute Instruments In connection 
with his real property, a discharge of 
mtge. was not named as one of the 
instruments : — Held : the very general 
words used In the power of attorney 
oovered the right of the agent to 
execute a discharge of mtge. — Be 
Land Tituds Act, Re RnoigntATiON 

A *™*n»*. 11*18) 

2 W. W. R. 947. — GAN. 

2*7 v . The dis- 

charge of a mtge. was exe c ut ed under 


a power whloh, after authorising the 
attorney to sell the principal's lands Sc 
give reoeipts for the consideration 
money, gave power, upon payment of 
all or any debts, to give proper Sc 
sufficient acquittances Sc discharges for 


v. Morrow (1866), 26 U. C. R. 604. — 
GAN. 

287 vl. Power to give — To 

secure unpaid purchase-money .1 — A 
transaction whereby an agent pur- 
chased land for cash on behalf of his 
principal Sc subsequently gave a mtge. 
on the laud ft a conveyance of other 
lands In satisfaction of the amount 
remaining unpaid : — Held : autho- 
rised by the agent's power of attorney. 
— Dinbmore v. Philip, [1918] 3 
W. W. R. 467. — CAN. 

287 vii. Power to invest 

on second mortgage.] — A power of 
attorney authorised the attorney " to 
lend on mtge., charge or lien of real 
estate any money belonging to ” the 
principal : — Held : the attorney was 
authorised by the power to lend money 
on the security of a second mtge. — 
MoCutohbon v. Registrar of Titles, 
[1927] V. L. R. 93 ; 48 A. L. T. 137.— 
AU8. 

sd. Property — Power to transfer to 

himself.] — A husband had certain 
property put In his wife's name. He 
held a general power of attorney from 
her. Subsequently the husband, as 
his wife's attorney, had the property 
transferred into his own name : — 
Hdd : the wife was entitled to have 
the transfer to her husband set aside.-*— 
Elford v. Elford (1922), 69 D. L. R. 
284 ; 64 8. O. R. 126; [1922] 8 

W. W. R. 339 ; affg . 61 D. L. R. 40 
14 Sask. L. R. 363.— CAN. 

295 vii. Power to sign 

contract.) — Beep. oo. having sold land 
to applt. gave to Its agent In the 
Transvaal a general power of attorney 
oonf erring upon him "full power to 
act on our behalf In all matters Sc 

n thst do or may afloot or concern 
S. Africa.” The power then 
proceeded In the following words ” ft 
In particular but without prefrdioe to 
the foregoing generality ” to rive 
particular instances of acts that the 
agent was empowered to perform : — 
Hsld: under die power the agent was 
authorised to sign the written oontraet 
of sale.— M kasbock v. New Scotland 
Land Oo~ Ltd., Liquidator, (19221 
App. D. 237.-8. AF. 

aa .— Trading Hc e n ee Power tomb 
ply for. 1— A., a ftorekeepsr,by general 
power of attorney appointed H. to 




288. Add Annotation i — Retd. Reckitt v. Barnett, 
Pembroke & Slater, [1928] 2 K. B. 244* 

294. Add . Annotation : — ReW. Reckitt v. Barnett, 
Pembroke 4c Slater, [1928] 2 K. B. 244. 

296a, 


The 


Properly held on trust tor sale.] — 
two pltfs. having, as joint tenants, 


lit land which by law of Property Act, 
1925 <o« 20), s. 86, became vested in them on 
the statutory trusts for sale, agreed to sell 
it to deft., m the conveyance was executed 
by one pltf. in person & by an attorney on 
behalf of the other pltf. The power of 
attorney was expressed to give “ the sole & 
absolute control of all my property real 4s 
personal of every description situate & being 
at Bury 4s elsewhere in the County of 
Lancaster & whether owned by me solely or 
jointly with any other person or persons.” 
Deft, declined to accept the conveyance on 
the ground that a trustee for sale could not 
delegate the execution of the trust to his 
attorney. In an action for specific per- 
formance : — Held : the words used in the 
power of attorney applied only to property 
held in beneficial ownership Sc not to property 
held on a trust for sale, Sc the action failed. — 
Green v . Whitehead, [1930] 1 Ch. 38 ; 99 
L. J. Ch. 153 ; 142 L. T. 1 ; 46 T. L. R. 
11, 0. A. 


300a. Effect of notice that powers exceeded.] — A 
power of attorney contained a provision that 
4 the principal ratifies & confirms Sc agrees 
to ratify 4c confirm whatsoever the attorney 
shall do or purports to do by virtue of these 
presents ” : — Held : this provision did not 
preclude the principal from objecting to a 
dealing with his property by a person who 
had notioe in ordinary circumstances that the 
agent was exceeding his authority, actual & 
ostensible. — Midland Bank, Ltd. v. Reokitt, 
[1933] A. C. 1 ; 102 L. J. K. B. 297 ; 148 
L. T. 374 ; 48 T. L. R. 271 ; 76 Sol. Jo. 
165 ; 37 Com. Cas. 202, H. L. 


808a. Salesman — Authority to canoe] sale.] — A 
salesman employed at a salary of £3 a week 
4c 1J per cent, on sales effected by him is not 
authorised to cancel sales made on behalf of 
his principal. — Lbckenby v. Wolman, [1021] 
W. N. 100. 


815. Add* Annotation : — Refd. Lloyds Bank, Ltd. 
v. Bank of America National Trust & Savings 
Assocn., [1937] 3 All E. R. 312. 

328. Add* Annotation : — Refd. Solloway v. John- 
son, [1934] A. 0. 193. 

882a. .1 — Pltf. gave a power of attorney 

to T. & authorised him, in relation to pltf.’s 
affairs, to draw cheques on pltf.’s account at 
the bank without restriction. T. in fraud ot 
pltf. drew a cheque on pltf.’s account, in favour 
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of defts. in part-payment for a motor-car 
which T. had obtained from them for his own 
purposes on the hire-purchase system. Defts. 
knew that the cheque was drawn by T. as agent 
for pltf. In an action by pltf. to recover from 
defts. the proceeds of the cheque : — Held : as 
defts knew that T. was paying his own debt 
to them with pltf.’s money, & as T. had no 
authority to pay his own debts therewith, 

g ltf. was entitled to recover. — Reokitt v . 
i Arnett, Pembroke 4c Slater, Ltd., [1929] 
A. 0. 178 t 98 L. J. K. B. 136 ; 140 L. T. 
208 ; 45 T. L. R. 86 ; 84 Com. Cas. 126, H. L. 


Annotations Apld. Midland Back, Ltd. v. Reokitt (1032), 
48 T. L. R. 271. Refd. Lloyds Bank v. Chartered Bank of 
India, Australia & China. [10201 1 K. B. 40 ; SUngaby v. 
District Bank, Ltd., [1032] 1 K. B. 544. 


882b. .] — Pltf. gave to one T,, who was 

a solr., a power of attorney 4s authorised him 
to draw cheques on his, pltf.’s, behalf. T. was 
also acting as solr. for deft. 4s obtained 
from her a cheque for nearly £5,000 for the 
discharge of oert&in liabilities of which T. 
had informed her. At that time deft.’s 
banking account was, though deft, was not 
aware of it, about £1 ,500 short of the amount 
of the cheque 4s T. drew a bearer cheque for 
£1,500 on pltf.’s account 4s paid it into deft.’s 
account, the cheque showing on its face that 
It was drawn by T. as attorney for pltf. T. 
was thus enabled to cash deft.’s cheque. 
Pltf., on ascertaining the facts, brought this 
action against deft, for a declaration that he 
was entitled to recover from her the pro- 
ceeds of the £1,500 cheque : — Held : as 
deft.’s bank had notice on the face of the 
£1,500 cheque that it represented money 
belonging to pltf., 4c as they had reoeived it 
as agents for deft. Sc had credited it to her 
account, pltf. was entitled to suooeed. — 
Reckitt v. Nunburnholme (1929), 45 
T. L. R. 829. 

838. Add. Annotation : — Refd. Reckitt v. Barnett, 
Pembroke Sc Slater, [1928] 2 K. B. 244. 


888a. Authority to sign for business pur- 

poses.] — Reaps, had two accounts with applt. 
bank at Sydney in connection with a business 
which they there carried on. They informed 
the bank in writing that the two managers 
of their business had authority together to 
sign Sc indorse cheques, to draw Sc indorse 
promissory notes Sc bills of exchange. 4c to 
transact on their behalf all business connected 
with the accounts. Banka in Australia 
frequently issue to a customer, in exchange 
for a cheque in favour of the bank, a cheque, 
described m a “ bank cheque,” drawn by the 
bank on itself in favour of a person designated 
by him, or to bearer. In exchange for 
cheques drawn in favour of applt. bank by 
the managers, the bank issued to one of the 


manage Sc transact his business in 
Natal. At the date of appointment 
A. was trading under a licence ex facie 
good, but which later waa declared 
void. H. applied for a new licence, 
but It waa objected that he had no 
authority to make the application : — 
Held ; the power of attorney waa 
sufficient authority to H. for the 
purpose. — Hamza* Jacobson (W10), 
40 nTl. R. 122.— 6. AF. 



sh. Power in blank — AuthorUyto fill 
in term — Eetoppel of grantor .] — The 
grantor ot a power of attorney signed 
in blank is estopped in proceedings 
between himself & a third party from 
denying the grantee's authority to fill 
in the terms appearing in the com- 
pleted power & subsequently acted 
upon by such third party. — S uitor 
v. flcaqpavBs, u»32) App. D. 166,— 
8. AF. 


PART V. SECT. 3, SUB-SECT. 1. 
sL Agent obtaining transfer of property 
to principal — Authority to transfer pro- 
perty to third party .1 — Applt. sold to 
D. land, a portion of which he had not 
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obtained transfer. Applt. Instructed 
resp., an attorney, to put the matter 
through ; resp. thereupon obtained 
transfer of the piece of land In question 
Into applt. *s name, A then gave trans- 
fer of the whole to D. Held : resp. ’8 
authority was wide enough to cover 
the oosts incurred by him In obtaining 
transfer ot the piece ot land into 
applt. 's name. — Stanton v. Allport, 
[1923) E. D. L. 156.— 6. AF. 


PART V. SECT. 8, SUB-SECT. S. 
so* Grain market usage — Right of 
broker to close out customer. ] — Rcsskll 
* Canada Wbst Grain Oo. f [1926] 3 
W. W. R. 60S.— CAN. 



Cues 888ft — 406. 
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managers bank cheques payable to a name 
designated by him ; these cheques he 
fraudulently appropriated : — Held : applt. 
bank was not entitled to debit the bank 
cheques against reaps. The manager had 
not implied authority to receive bank cheques, 
& the circumstances in which on certain 
previous occasions the manager had been 
allowed to give instructions as to the applica- 
tion of the amount of cheques drawn, made 
the evidence fall far short of the strong case 
needed to show an ostensible authority pre- 
vailing over written instructions. — Austra- 
lian Bank op Commerce v. Perel, [1920] 
A. 0. 737 ; 95 L. J. P. O. 185 ; 135 L. T. 
680, P. 0. 

870* Add. Annotations : — Aa to (1) Consd. Jones 
v. Waring ft Gillow, [1920] A. 0. 070. Refd. 
London Joint Stock Bank v . Macmillan ft 
Arthur, [1918] A. 0. 777. 

871. Add. Annotations: — As to (1) Reid. London 
Joint Stock Bank v . Macmillan ft Arthur, 
[1918] A. C. 777 ; Guildford Trust v. Goss 
(1927), 130 L. T. 726. 

373. ‘Add. Annotation: — As to ( 1) Consd. London 
Joint Stock Bank v. Macmillan ft Arthur, 
, [1918] A. 0. 777. 

379. Add. Annotations : — Consd, London Joint 
Stock Bank v. Macmillan ft Arthur. [1928] 
A. O. 777. Refd. Abigail v. Lapin, [1934] 
A. 0. 491. 


382. Add. Annotation : — Refd. Underwood v. 
Liverpool Bank, Same v. Barclays Bank, 
[1924] 1 K. B. 775* 

386. Add . Annotations : — As to (2) Distd. Lloyds 
Bank r. Chartered Bank of India, Australia 
ft China, [1929] 1 K. B. 40. Refd. Marconi’s 
Wireless Telegraph Co. v. Newman, [1930] 
2 K. B. 292. As to (3) Refd. Liggett (Liver- 
pool) v . Barclays Bank, [1928] 1 K. B. 48. 
Generally, Refd. Be Oleadon Trust, Ltd., [1939] 
Ch. 280. 

387. Add. Annotations: — Distd. Lloyds Bank v. 
Chartered Bank of India, Australia ft China, 
[1929] 1 K. B. 40. Retd. Underwood v. Bank 
of Liverpool, Same v . Barclay’s Bank, [1924] 
1 K. B. 775 ; Liggett (Liverpool) v. Barclays 
Bank, [1928] 1 K. B. 48 ; Be Cleadon Trust, 
Ltd., [1939] Ch. 280. 

388. Add. Annotations: — Distd. Lloyds Bank v . 
Chartered Bank of India, Australia ft China, 
[1929] 1 K. B. 40. Refd. Liggett (Liverpool) 
v. Barclays Bank, [1928] 1 K. B. 48; Be 
Cleadon Trust, Ltd., [1939] Ch. 280. 

390. Add. Annotations : — Consd. Prager v. Blatspiel , 
Stamp ft Heacock, [1924] 1 K. B. 500. 
Refd. Jebarae. Ottoman Bank, [1927] 2 K. B. 
254. 

399. For “ bought note ” in catchwords read 
41 sold note.” 

406. Add. Annotation : — As to ( 1) Apprvd. News- 
holme v . Hoad Transport ft General lnsce., 
[1929] 2 K. B. 350. 


PART V. SECT. 8, 8UB-SECT. 4.— A. 

840 ill. Authority to draw 

cheques in principal's name — Agent 
drawing cheques to repay personal 
losses. p- — If a oo.’b branch manager, 
whose powers fnolude receiving money, 
depositing it in a bank in the oo.’b 
name, & drawing cheques against suoh 
funds in the eo. s name for the pur- 
poses of its business but not for his 
own personal business, misappropriates 
its funds by drawing cheques in the 
co.'s name to repay nis own personal 
loans, the oo. can recover the sums 
thus paid from those to whom they 
were paid, although the latter received 
them honestly & believing, as told them 
by the person paying them, that he 
had money coming to him from the 
oo. for commission Sl that he was 
authorised to draw cheques for these 
commissions. — London Guarantee, 
■to., Oo. t>. Abrams ft Kovsky, [1923] 
2 W. W. R. 1006.— CAN, 


PART V. SECT. 8, BUB-SECT. 5. 

87911. .] — Where a 

principal entrusts an agent with indicia 
of title ft a signed transfer, the trans- 
feree's name being left blank, for the 
purpose of raising a certain sum on 
suoh seourities, ft the agent borrows 
a larger sum ft fraudulently appro- 

S rlates the difference, the lender being 
l ignorance of the amount specified 
by the principal, the principal cannot 
redeem the Seourities without paying 
the lender the amount lent. The fact 
that the transfer states a oertaln sum 
as consideration does not necessarily 
impose upon the lender the duty of 
Inquiring as to the limitations of the 
agent's authority^— Mahan e. Man- 
nsbs, [1918] 2 W. W. R. 191: 28 
Man. L. R. 470 ; 40 D. L. R. 136.— 
CAN. 


PART V. SECT. 8. BUB-SECT. 6. — A. 

897 ii. Authority as such — Con- 

iraot not eomjalsMl— Kebshaw c. 
United Asmara (Man.), [1926] 1 
D. L. R. 738.— CAN. 


898 Ii. Authority to sign eon - 

frocf — Contract providing for payment 
of price by instalments.)-- Defts. signed 
ft gave to an agent a document In the 
following terms : — " We hereby agree 
to sell the property for £6,700 nett, 

{ rrovided a sale takes place within 
ourteen days from date hereof. The 
above price to be olear of all com- 
mission oharges.” The agent, within 
the fourteen days, signed a contract of 
sale by which the property was sold to 
pltf. for £6,700, payable £1,000 deposit 
(£50 preliminary deposit, to be in- 
creased to £1,000 within one month), 
£2,250 within three months, ft £3,450 
within Biz months, possession to be 

f lven after the second payment 
2,250 at the end of the three months. 
There was no provision for interest on 
the balance : — Held : the document 
signed by defts. was not an authority 
to the agent to sign a oontract con- 
taining the above terms os to payment. 
— Boyd v. O’Connor, (19231 V. L. R. 
60S.— AUS. 

898 ill. Contract containing 

penalty clause.] — Held: the existence, 
of the penalty olause, which was not 
covered by the agent’s instructions, ft 
was not separable from the remainder 
of the oontract. Justified the principal 
in repudiating the agent's action, ft 
the oontract most be set aside. — Du 
Pbxkz c. Laird, [1927] App. D. 21.— 


q i. General authority.} — Pltf. 

contracted with defts. to purchase ft 
deliver potatoes at an agreed price 
per bushel. The farmers from whom 
the potatoes were to be purchased 
required cash payments, ft defts. 
agreed to make advanoes to put pltf. 
In funds for this purpose. Defts. were 
not prompt in providing funds, ft pltf. 
complained of the delay which ham- 
pered him In buying, ft, in order to 
indnoe him to carry out the oontract, 
defts.' agent offered an advance of 
26 cents per bushel on the oontract 
price for tour cart loads of potatoes : — 
Held : the agent on the spot, looking 
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after defts.* interests, had a general 
authority sufficiently broad to cover 
the making of the oontract for the 
advanced price. — Legacy v. Davison 
(1919), 52 N. 8. R. 543.— CAN. 

r. This case was reversed (1916), 
22 C. L. R. 307. Delete the words 
" no actual or apparent ’* In the 
sentence, " Held : O. had no actual 
or apparent authority to vary the 
written contract by substituting a 
later date for delivery." 

sk. Agent agreeing to payment of com- 
pensation to purchaser if transaction not 
completed — Authority to sell.] — A claim 
by a proposed purchaser for damages 
on the ground of an agreement by the 
vendor’s agent for compensation to 
the purchaser should the .contract 
not be made by the vendor, disallowed 
In the absence of any authority from 
the vendor to make such an agreement. 
— Thompson c. Lynne, [19211 1 
W. W. R. 238 ; 66 D. L. R. 729.— 
CAN. 

sl. Salesman making reduction in 
price.}— Held : principal not bound. — 
Mason ft Dean, Ltd. v. XJdov in, 
[1925] 1 D. L. R. 353; 67 N. 8. R. 
445.— CAN. 

sm. Solicitor *8 clerk giving under- 
taking as to withdrawal of Registrar- 
General's caveat — Authority as suck.] — 
Held : the solr. was personally bound 
by the undertaking. — Hawkins v. 
Gaden (1925), 87 C. L. R. 188: 26 
8. R. N. 8. W. 382 ; [1926] Argus L. R. 
109.— AUS. 

PART V. SECT. 8, SUB-SECT. 8. — A. 

488 hr. Express authority to let 

on weekly tenancy — Lease granted for 
long term.] — Pltf. was the owner of 
premises let to a weekly tenant. When 
the tenant left she recommended deft, 
to pltf. as a tenant. Pltf never saw 
deft., but pltf. *s husband arranged some 
form of lease with him, ft thereafter 
oolleoted the rent, which was paid 
monthly, on behalf of pltf. ft with her 
authority. In an action of ejectment 



VoL L — Agency. Cases 488 — 485a. 


486. Add. Annotations : — Consd. Keen v. Me&r, 
[1920] 2 Oh. 574. Apld. Lewoock v. Bromley 
(1920), 127 L. T. 116. 

427. Add. Annotation : — Retd. Thirkell v. Cambi, 
[1919] 2 K. B. 690. 

483. Add. Annotation : — Consd. Re Bebington’s 
Tenancy, Bebington v. Wildman, [1921] 1 
Ob. 559. 

434. Add. Annotation : — Refd. Re Bebington’s 
Tenancy, Bebington v. Wildman, [1921] 1 Oh. 
559. 

436. Add. Annotation : — Refd. Re Bebington 's 
Tenancy, Bebington v. Wildman, [1921] 1 
Oh. 559. 

442. Add. Annotation : — Refd. Re Knight & 
Hubbard's Underlease, Hubbard v. Highton, 
[1923] 1 Oh. 130. 

464. Add. Annotation: — As to (1) Refd. Poland 
v. Parr, [1927] 1 K. B. 236. 

465. Add. Annotation: — As to (1) Refd. Savill v. 
Harben (1919), 89 L. J. K. B. 47. 

467. Add. Annotation : — Refd. Lloyds Bank, Ltd. 
v. Bank of America National Trust & Savings 
Assocn., [1937] 3 All E. R. 312. 

468. Add. Annotation : — Refd. Lowther v. Harris 
(1926), 43 T. L. R. 24. 

469. Add. Annotations : — As to (1 ) Consd. Folkes 
v. King, [1923] 1 K. B. 282. Refd. Lowther 
v. Harris (1926), 43 T. L. R. 24. 

472. Add. Annotation: — As to ( 1) Refd. Lowther 
v. Harris, [1927] 1 K. B. 393. 

476. Add. Annotation : — Refd. Mercantile Bank 
of India, Ltd. v. Central Bank of India, Ltd., 
[1938] A. C. 287. 

477. Add. A nnotations : — Consd. Folkes v. King, 
[1923] 1 K. B 282: Lowther v. Harris (1926), 
43 T. L. R. 24. Refd. Lloyds Bank, Ltd. v. 
Bank of America National Trust & Savings 
Assocn., [1937] 3 All E. R. 312. 

481a. Person living In house of hirer of goods.] 


— Strohmbnger v . Attenborough (1894), 
11 T. L. R. 7, D. 0. 

483a. Agent intrusted with motor car — To 

sell to speeifled person.] — Heap v . Motorists' 
Advisory Agency, Ltd., No. 495b, post . 

484. Add. Annotation: — As to { 1) Refd. Lowther 
v. Harris (1926), 43 T. L. R. 24. 

485. Add. Annotation : — As to (2) Consd. Lowther 
v. Harris (1926), 43 T. L. R. 24. 

485a. Improper sale.] — Pitf. was 

the owner of the A. tapestry A the L. 
tapestry, & he gave to P., a dealer in antiques, 
a limited authority to obtain & submit offers 
from possible purchasers. P. falsely repre- 
sented to pltf. that he could obtain £525 for 
the A. tapestry, & pltf. allowed him to take 
it away tor delivery to a purchaser, who in 
fact did not exist. P. then sold the A. 
tapestry to deft, for £250. Subsequently P. 
who never had authority to sell the L. 
tapestry, stole it from pltf. & sold it to deft. 
In an action tor conversion deft, contended 
that P. had been in possession of the tapestries 
as a mercantile agent within the Act of 1889, 
& that as he had bought them from P. in good 
faith he had acquired the property in them. He 
also contended that pltf. had held out P. as 
a person with authority to sell & was ebtopped 
from saying that P. had no such authority 
in fact : — Held: (1) although P.'s authority 
was limited, & although he was not acting for 
any principal other than pltf., yet these facts 
did not prevent hjm from being a mercantile 
agent & in the circumstances he was a mer- 
cantile agent & in possession of the A. 
tapestry with the consent of pltf.. & as to 
that tapestry the defence under the Act of 
1889 was established ; (2) as to the L. 

tapestry, as P. was never in possession of it 
with pltf.’s consent, the defence under the 
Act failed, &, as pltf. had never represented 
to deft, that P. had authority to sell it, there 
was no estoppel, A pltf. was entitled to 
recover the value of the L. tapestry alone. — 


deft. alleged that pltf.*s husband had 
given him a lease for four years from 
Dec. 1813, Sc that he was a tenant from 
year to year. Pltf. denied any know- 
ledge of a lease for a term, or that she 
had given authority to her husband 
to make such a lease : — Held : the 
fact that pltt.’s husband had collected 
her rent was no evidence that he had 
authority to make a lease for fonr 
years on her behalf. — V oge c. Kerr 
(1919). 19 N. 8. W. L. R. 34; 36 
N. 8. W. W. N. 10.— A US. 


427 U. Authority to find pur - 

chaser or tenon*. ) — Deft, wrote to a 
land agent as follows : — 44 Re sale of 
hoLel. I will take £2 500 for the free- 
hold. Sc stock Sc furniture at valuation, 
or will lease tor a term of five years, 
rent £6 per week. £1,000 walk in, 
walk out.** The agent submitted the 
property to pltf.. who elected to take 
a lease. The agent drew up an agree- 
ment to lease the property upon the 
terms mentioned by deft.. Sc signed 
it on deft.'* behalf: — Held: deft.*s 
letter did not authorise the agent to 
bind him by a concluded contract, 
bat merely amounted to an Authority 
to find a purchaser. — Quick «. Winter, 
[19201 N. Z. L. R. 98.— N.Z. 


sn. Law OQtnt — Authority to collect 
rents db manage property ]. — A law agent, 
even though he mar be employed to 
oollect the rente k attend to the 
repairs of a property has no general 
authority to grant leases on behalf of 


his employer. The existence of such 
ao authority must be proved by the 
person who requires to found upon It. 
— Danish Dairy Co. o . Gillespie, 
ri»22] 8. C 656.— SOOT. 


PART V. SECT. 3, SUB-SECT. 8.— B. 

433 i. Agent — Without authority — 
Notice ratified .) — A notioe to quit must 
be such that the tenant may safely act 
on it at the time of receiving it. A 
notioe by an unauthorised agent, 
therefore, cannot be made good by an 
adoption of It by the principal after 
the proper time for giving It. — Shaik 
Abdool r. Juma Mubjid trust (1929), 
50 N. L. R. 75.— S. AF. 

¥ 


PART V. SECT. 3, SUB-SECT. 9. 
so. Bank manager consenting to addi- 
tion of bank as plaintiff — General autho- 
rity as such. 1 — A local manager of a bank 
has authority to give consent in writing 
for the adding of pltf. If there be 
any reasonable doubt whether the 
signature to the consent is in reality 
his signature, the order should be that 
the bank be added as a party pltf. on 
filing the necessary consent. — K ubch 
v. Peat (1922), 63 D. L R. 40$ ; 15 flask. 
L. R. at p. 326 : U9221 2 W. W. R. 
174 ; reosg. Ifi flask. L. R. 324.— CAN. 


PART V. SECT. 3. SUB-SECT. 10.— 
A. (a) i. 

468 L Ads of 1825 1S42 —Innocent 
purchaser.) — Resp. entrusted B. with 

57 


her motor-oar to sell for a certain price 
U. fraudulently agreed to sell the 
motor-car for less than the price to 
applt. Part of the price was satisfied 
by the delivery of a buckboard to B.» 
Sc the balance was paid in Instalments 
by applt. to B. under a hire-purchase 
agreement entered into with H/a son, 
as owner of the motor-oar. who was 
party to the fraud. B. hod no 
authority so to sell the motor-car. 
Applt. bad no notice of any limitation 
on B.‘s authority & was throughout 
Ignorant of the fraud perpetrated on 
resp. Apart from the fraud the sale 
was made by B. In the usual and 
ordinary course of bis business which 
included that of an agent for saie of 
motor vehicles : — Held : the pro- 
visions of sect. 4 of the Statute 6 Geo. 
IV. o. 94, operated to protect applt. 
in buying from 8c paying the purohase- 
prlee to B. Sc ho was entitled as an 
Innocent purchaser from resp/s agent, 
to the ownership of the motor-car. — 
Lewis v . Richardson, [19361 S. A. 
8. R. 502.— AUS. 


sg. Factors Act, Ii. 8 . O., 1927— 
Agent for sale of jewellery company .] — 
Toe agent of a Jewellery co. to whom 
Jewellery Is entrusted to sell for cash 
or under a conditional sale agreement, 
is a *‘ mercantile agent ** within 
Factors Act, R. 8. O.. 1927.— Peo- 
ples* Credit Jewellers, Ltd. v . 
Melvin, [19331 1 D. L. R. 598 ; 00 
C. O. C. 181.— CAN. 
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SjOWTHbb V. Habsis, [1027] 1 K. B 808 ; 96 
L.J.K.B.170; 136L.T.877 ; 48T.L.B.24. 


of _ Am^^Natlozial Trust ft Barings Anocn^ 


ft Ward 
t*. Bank 
[1937] 3 


AH E. R. 

487* Add. Annotation*: — A* to (1) DUtd. Kemple^ 
v. Bravingtons (1925), 138 L. T. 330. Retd. 
Lowther v. Harris (1920), 43 T. L. B. 24. 
A& to (2) Dlstd. Kempler v. Bravingtons 
(1925), 183 L. T. 680. 

488. Add. Annexation : — Reid. Lowther v. Harris 
(1926), 48 T. L. B. 24. 


489, Add. Annotation: — Retd. Madras Official 
Assignee v. Mercantile Bank of India, Ltd., 
[1985] A. 0. 53. 

489a. Purchaser under hire-purchase agree- 

ment.] — H., a dealer in motor vehicles, ft 
deft*., a finance oo., entered into a transaction 
for the sale of a motor lorry by H. to defte. ft 
the letting of the lorry by derts. to E on an 
agreement in the form of a hire-purchase 
agreement. The transaction was carried 
out by means of the printed forms used by 
defts. in their business, which were more 
appropriate to a case in which they bought 
a vehicle ft let it on hire-purchase to a third 
party, than to the present case. H. being in 
possession of the lorry then fraudulently sold 
' it to pltfs., who were not aware of theprevious 
transaction between H. ft defts. The pay- 
ments due from H. to defts. under the hire- 
purchase agreement between them having 
fallen into arrear, defte. resumed possession 
of the lorry ft refused to deliver it to pltfs. 
’ at their request. Pltfs. thereupon brought 
an action against defts. claiming delivery up 
of the lorry or damages for its detention: — 
Held : H. was not in possession of the lorry as a 
“ mercantile agent 1 * within Factors Act, 
1889 (c. 45), s. 2 (1), but as a bailee, ft there- 
fore the sale of the lorry by him to pltfs. 
was not rendered valid as against defts. by 
that sub-sect. — Staffs Motor Guarantee, 
I/pd. v . British Wagon Oo., Ltd., [1934] 2 
K. B. 306 ; 103 L. J. K. B. 013 ; 161 L. T. 396. 

Annotation : — Dlstd. ‘ Union Transport Finance, Ltd. v. 
BaUardie, [1937] 1 K. B. 610. 

489b. One customer— Necessity for business 

relationship. ]— A person may be a “ mer- 
cantile agent ” although he has only one 
customer. To come within that designation 
he must act in the particular transaction in a 
business capacity ft not simply as a friend 
of the owner of the goods. — Budberg v. 
Jerwood ft Ward (1934), 51 T. L. B. 99; 
78 Sol. Jo. 878. 


489c. Pledge of documents — Surrender of 

documents to pledgor on trust for sale.]— 

Pltfs. advanced money to S. ft Oo. ft received 
by way of security documents relating to 
merchandise on the terms set out in a letter 
at hypothecation ft two agreements which 
oonfdmd on pltfs. an immediate right of 
sale.' Pltfs. (ben surrendered the docu- 
ments to S. ft Co. to enable them to sell the 
merchandise on S. ft Oo. signing trust receipts 
constituting themselves trustees for pltfs. 
S. ft Co*, unknown to pltfs., pledged the 
documents with defts., who acted in good 
faith ft Without knowing that the transaction 


was not in order. 8. ft Oo. having gone into 
liquidation, pltfs. sued defts. for the return 
of the documents or damages for their 
detention or conversions — Held : pltfs. were 
“ owners ” of the goods represented by the 
documents within Factors Act, 1889 (c. 45), 
s. 2 (1), as being the persons who conld 
authorise a sale of the goods ft 8. ft Co. were 
mercantile agents within the sub-sect., so 
that the pledge at the documents by 8. ft Oo. 
to defts. in the ordinary course of their 
business was valid. Even if pltfs. had not 
had an immediate power of Bate, the result 
would have been the same, as pltfs. ft 8. ft Oo. 
would together have been the “ owners ** in 
that event. — Lloyds Bane, Ltd. v. Bank of 
America National Trust ft Savings 
Assocn., [1938] 2 K. B. 147 ; [1938] 2 All 
E. R. 63 ; 107 L. J. K. B. 638 ; 158 L. T. 
301 ; 54 T. L. R. 599 ; 82 Sol. Jo. 312 ; 48 
Com. Oas. 209, C. A. 

490a. Act of 1889 — Goods let on hire to employee 

. , • of seller. — On May 17, 1935, T., a branch 

. manager of pltf. co., bought for ft on behalf 

‘ of the co. from O. a motor-car which was 
forthwith let on hire under a hire-purchase 
agreement to F., an employee of C., who was 
not in a financial position to buy a car on any 
terms. 0. T. ft F. all knew that the hire- 
purchase transaction was not genuine in the 
sense that it was never intended that F.*s 
part in it should be a real one or that the car 
should be delivered to F., either by its 
physical transfer to his custody or by O. sub- 
mitting to hold it as his bailee. O. made 
such payments to pltf. co. as were made under 
the agreement between the co. ft F., ft, 
although F. had agreed not to change the 
permanent garage of the vehicle, which was 
expressed to be at his mother’s residence, nor 
to part with its possession or control, ft had 
signed a document acknowledging that he 
had received delivery of the car, the car 
remained in O.'s garage, in his possession, ft 
under his control. On Aug. 9, 1935, 0. let 
the car on hire under a further hire-purchase 
agreement to deft., who took it in good faith 
ft without notice of the transaction between 
0. ft T. In an action by pltf. co. to recover 
the car from deft. : — Held : that C., .having 
sold the car to pltf. co., had continued in 
possession of it within Factors Act, 1889 
(c. 45), s. 8, with the result that the delivery 
or transfer by 0. of the car to deft, had the 
same effect as if 0. had been expressly 
authorised by pltf. co. to make the same, ft 
pltf. co. could not, therefore, succeed in the 
action. — Union Transport Finance, Ltd. 
v . Ballardie, [1937] 1 K. B. 610 ; [1937] 
1 All E. R. 420 ; 100 L. J. K. B. 268 ; 150 
L. T. 142 ; 53 T. L. R. 240 ; 81 Sol. Jo. 159. 

498. Add. Annotation : — A* to (1) Dlstd.* Laurie ft 
Morewood e. Dudin, [1925] 2 K. B. 888. 

494. Add. Annotation : — As to (3) ReftL Madras 
Official Assignee v. Mercantile Bank of India, 
Ltd., [1985] A. O. 58. 

495. Add. Annotations : — As to (1) Consd. Folkea 

King, [1928] l K. B. 282 ; Lake v. Simmons, 
[19201 2 K. B. 51. Raid* Heap tt. Motorists* 
Advisory Agency, [1923] 1 K. B. 577; 
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Lowther v. Harris (1926), 48 T. L. R. 24. 
Generally, Oonsd. Bailer to Oo. v. Brooks 
(T. J.), Ltd. (1930), 142 L. T. 676 5 London 
Jewellers, Ltd. v. Attenborough, London 
Jewellers, Ltd. v. Bobertsons (London), Ltd., 
[1934] 2 E. B. 206. Reid. Staffs Motor 
Guarantee, Ltd. v. British Wagon Co., [1934] 
2 K. B. 306* 


495a. Act of 1889 — Agent obtaining possession by 
trick— Authority to sell— At specified prioe.] 
— The owner of a motor car delivered it to 
a mercantile agent for sale. The owner stipu- 
lated to the agent agreed that the car should 
not be sold at less than a specified price with- 
out the owner’s permission. The agent in- 
tended from the beginning to sell the car 
immediately for the best price he could get 
to to use the proceeds for his own pur- 
poses. On the day on which he got the 
car he sold it for less than the specified 
price to a purchaser who bought it in good 
faith to without notice of the agent’s 
fraud. The agent misappropriated the pro- 
ceeds. The car was subsequently purchased 
by deft. In an action or detinue by the 
owner of the car against deft. : — Held : 
(1) deft, acquired a good title by virtue 
of 1889 Act, s. 2 ; (2) the mercantile 
agent had not rendered himself liable to 
* be convicted of larceny by a trick, inas- 
much as he was authorised by pltf. to 
pass the property in the car to a purchaser ; 
(3) as pltf. in fact consented to the mer- 
cantile Agent having possession of the car, it 
was immaterial whether the latter committed 
larceny by a trick. — F olkes v. Kino, [1923] 
1 K. B. 282 ; 92 L. J. K. B. 126 ; 128 L. T. 
406 ; 39 T. L. B. 77 5 67 Sol. Jo. 227 ; 28 
Com. Oae. 110 5 86 J. P. Jo. 652, 0. A. 


Annotation : — As to (1) Arid. London Jewellers, Ltd. v. 
Attenborough. London Jewellers, Ltd. v. Bobertsons 
(London), Ltd.. [10341 2 K. B. 208. As to (2) Diitd. 
Heap v . Motorists* Advisor? Agency, [10331 1 K. B. 577. 
Coned. Lake v. Simmons, [1926) 2 K. B. 61 : Lowther v. 
Burla. [1027) 1 E. B. 303. A) to (3) Comd. feuUer St Oo. 
Vo Brooks (T. J.), Ltd. (1930), 142 L. T. 576. 


495b. To specified person — Sale to 

third party.] — Pltf., desiring to sell his motor 
car for £210, to being informed by N. that he 
had a friend H., who would probably buy 
it for that price, allowed N. to have posses- 
sion of the car for the sole purpose of showing 
it to endeavouring to sell it to H. There was 
no such person as H., to N. represented that 
there was with the intention of obtaining 
the car for his own benefit. N. afterwards 


through an intermediary sold the car to 
defts. for £110. Before N. got possession of 
the car he had been convicted of theft & 
other offences* but that was not known to 
any of the parties. While N. was in posses- 
sion of the car he obtained an appointment 
as car salesman to a firm of motor engineers. 
In an action by pltf. against defts. for the 
return of the car or its value to damages for 
its detention: — Held: (1) N. had obtained 
the car from pltf. by larceny by a trick, 
pltf. never having given any real consent to 
his having or passing the property therein, 
to pltf. should succeed in the action unless 
defts. had some valid defence thereto $ (2) 
defts. could not rely upon the defence that 
under 1889 Act, s. 2 (1), the sale to them 
was as valid as if the seller had been expressly 
authorised by pltf. to make the same, inas- 
much as N. was not a* “ mercantile agent,’* 
to, if he was, the sale by him was not a sale 
in the ordinary course of his business as a 
mercantile agent, within that sub-section ; 
&, further, because defts. had failed to 
satisfy the proviso to that sub-section by 
showing that they had not at the time of the 
disposition notice that N. had not authority to 
sell the car ; to defts. had no defence to the 
action. 

(3) Under 1889 Act, s. 2 (1), proviso, the 
onus is on the person taking under the dis- 
position of the goods made by the mercantile 
agent of proving that he acted in good faith 
to without notice of the agent’s want of 
authority, to is not upon the person whose 
goods have been disposed of by the agent of 
proving the contrary. — Heap v . Motorists’ 
Advisory Agency, Ltd., [1923] 1 K. B. 
677 ; 92 L. J. K. B. 653 ; 129 L. T. 146 ; 89 
T. L. B. 160 ; 67 Sol. Jo. 300. 

Annotations : — As to (l) 0on»d. Lake t>. Simmom <1928), 05 
L. J. K. B. 686. HSld. Bailer A Co. v. Brooke (T. J.), 
Ltd. (1930), 142 L. T. 676. 

498. Add. Annotation:— As io (1) Refd. Lake v. 
Simmons, [1926] 2 K. B. 51, 

500. Add. Annotation: — Consd. Folkes v. King* 
[1923] 1 K. B. 282. 

502. Add. Annotation: — Refd. London Jewellers* 
Ltd. v. Attenborough, London Jewellers, 
Ltd. v. Robertsons (London), Ltd. (1934), 
161 L. T. 124. 

505a. Agent intrusted with motor car to sell 

to specified person — Sale to third party.] — 

Heap v. Motorists* Advisory Agency, 
Ltd., No. 495b, ante . 


for the purpose of re-e&le. The 
manager effected a sale of the oar to 
deft.* who paid the dealers therefor 
knowing nothing of pltf.’s claim to 
believing he was baying from the 
dealers: — Held : deft, was protected 
by sect. 60 (I) of Sale of Goods Act, 
8. S. B. C.. 1924* e. 225* to had a 
good title to the oar. — Commercial 
S scusmas (British Columbia)* Ltd. 
V. Jomrao Kj [10301 2 W. W. R. 444 ; 
iD. LB. 609 : 43 B. 0. R. 61 ; ajfd., 
[1931) 1 W. W. R. 430 ; 1D.LB. 
861; 43 B. O. R. 381.-— CAN. 

sq. .] — The purchaser of 

a ear from a mercantile agent, gets a 
good title* if be purchases in good 
utith to without knowledge that the 
owner of the ear took a chattel xntge. 
from the Meet. — J knskn v. Harrison* 
[1933! l7.hR. 319: 8 W. W. r! 
369; 4T B. O. R. AS.— CAN. 


After a salesman* employed by a oo. 
which sold motor oars at retail, bad 
used one of its oars for demonstration 
purposes, he waerindaoed by the pre- 
sident to manager of the company 
to bay the oar. The oo. when it pur- 
chased the oar had been " financed ** 
by an acceptance oorpn. to which it 
gave as security a lien note to a chattel 
xntge. On an interpleader tame follow- 
ing the seizure of the oar by the accept- 
ance oorpn. the salesman attacked the 
mtge. on the ground that it was not 
executed under the seal of the oo. to. 
fa th e alternative, claime d to be a 
bond fids purchaser without notice of 
the m tge. or lien agre«ment regiirt«red 
against the oar .—Held : the mtge. 
was not invalidated by the lack of 
•sal but the claimant was entitled to 
suc ce ed on bis alternative claim, under 
the principle embodied In sect. 3 of 
Factors AcC rTS/JuT 10*2.—.% In* 
duwthial Aocxpeancb Oorpn,* Ltd., 


SERVICE G ABACK, LTD. to THOMAS, 
[1033) 1 W. W. R. 24 ; 2D. L. R. 
798. — CAN* 

PART V. SECT. 8, SUB-SECT. 10.— 
A. (a) vtL 

§v. Ad of 1889 — M When acting in 
ordinary course of business ** defined.}— 
The expression “ when acting In the 
ordinary course of business of a 
mercantile agent*** means when acting 
within business hours, at a proper 

E lace of business, to in other respects 
i the ordinary way in which a mer- 
cantile agent would act, so that there 
is nothing to lead the pledgee to 
suppose that anything wrong is being 
done, or to give him notice that the 
disposition is one which the mercantile 
agent had no authority to make. — 
Acats Stjcbl Goods Co. of Canada* 
Ltd. v. Walsh Construction Co.. 
Ltd., [1032) l W. W, R. 689 j 63 
D.l! R. 529 : 30 B. C. R. 589,*— CAN* 
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Oases 607a— 704a. English and Empire Digest Supplement. 


507a. Onus of proof.] — Heap v. Motorists* 

Advisory Agency, Ltd., No. 495b, ante . 
517. Add . Annotation: — Generally, Reid. Lake v. 

Simmons, [1926] 2 K. B. 51. 

520. Add . Annotation: — Aa to (1) Reid. Folkes v. 
King, [1928] 1 K. B. 282. 

529. Add. Annotation: — Retd. Lake v. Simmons, 
[1926] 2 K, B. 51. 

580. Add. Annotations : — Consd. Lloyds Bank v. 
Chartered Bank of India, Australia A China, 
[1929] l K. B. 40. Reid. Reckitt v. Barnett, 
Pembroke & Slater, [1928] 2 K. B. 244. 

561. Add , Annotation : — Refd. St. Pierre v. South 
American Stores (Gath & Chaves), Ltd. & 
Chilean Stores (Gath & Chaves), Ltd., [1937] 
8 All E. R. 349. 

582. Add Annotation : — Refd. Pearl Mill Co. v. 
Ivy Tannery Od., [1919] 1 K. B. 78. 

586. Add. Annotation: — Aa to (1) Refd. Clayton- 
Greene v. De Oourville (1920), 36 T. L. R. 790. 
589a. Caretaker. 1 — Forder (J. C.) & Son, Ltd. 
v. Hartington (1929), 73 Sol. Jo. 850. 

590. Add. Annotation : — Refd. Coldingham Parish 
Council v. Smith. [1918] 2 K. B. 90. 

591. Add. Annotation: — Refd. Bradford v. Price 
<1923), 92 L. J. K. B. 871. 

605. Add. Annotation : — Refd. M ss Gray, Ltd. v. 

Cathcart (1922), 38 T. L. R. 562. 

608a. Tenant of public-house — Not being Uoensee 
— Holding out.] — Deft, was the licensee of a 

f ublic-house at which meals were served, 
n 1917, an agreement was entered into 
between deft. & the general manager of the 
owners & a third person, whereby the latter 
became the tenant of the licensed premises 
& deft, was released from all obligations 
under the tenancy. The licence, however, 
was not transferred, & deft.'s name remained 
painted up over the doorway. During the 
continuance of the new tenancy liquor as 
well as food was sold on the premises. Pltfs., 
during this period, supplied fish, fruit & 
vegetables to the tenant. The accounts 
were not fully met, & pltfs., on discovering 
that deft, was -the licensee, which discovery 
was made after the goods had been supplied, 
sought to make him liable for the price on 


the ground that the tenant was either the 
agent of deft, by operation of law, or that 
deft, was estopped from denying such agency : 
— Held : where two people agreed that one 
should illegally A improperly occupy a 
position which could only be lawfully 
occupied by the other, that did not neces- 
sarily make the person occupying the position 
the agent for all purposes of the person who 
ought to be occupying it ; the tenant was 
not in fact deft.'s agent ; & as between him- 
self & pltfs., deft, was not estopped from 
setting up the true state of affairs, because, 
whatever misrepresentations were made, 
they did not reach pltfs. nor cause them to 
act to their detriment. — M acFisheries, Ltd. 
v. Harrison (1924), 93 L. J. K. B. 811 ; 
132 L. T. 22 ; 88 J. P. 154 ; 40 T. L. R. 709 ; 
69 Sol. Jo. 89. 

627. Add. Annotation : — Refd. Pennington v. Re- 
liance Motor Works, [1923] 1 K. B. 127. 

645a. .]— . Beale v. Mouls (1847), 10 Q. B. 

976 ; 5 Ry. & Can. Oas. 105 ; 16 L. J. Q. B. 
410; llJur. 845; 116 B. R. 370. 

Annotation .—Refd. Newton v. Beloher (1848), 6 By. & Can. 

Cm. 38. 

646. Add. Citation : — sub nom. Re Wolverhamp- 
ton, Chester & Birkenhead Junction Ry. 
Co., Ex p. Cottle, 14 Jur. 703. 

Add. Annotation : — Apid. Re Direct Exeter, 
Plymouth & Devenport Ry. Co., Ex p . 
Roberts (1850), 2 Q. & Tw. 392. 

656. After this case insert “ See, also. Companies, 
Vol; IX., p. 53, Nos. 116 et aeq." 

664. After this case insert 14 See, also. Companies, 
Vol. IX., pp. 44, 53, Nos. 61-63, 110." 

704a. Mess committee — Goods ordered by secre- 
tary.] — Pltf. supplied goods to the officers' 
mess of a brigade of which deft, was at the 
time commanding officer, the orders for 
the goods being given by the secretary of the 
mess committee. Pltf. sued deft, for the 
price, alleging that under the King's Regula- 
tions deft, was liable or that he was liable 
as principal for the acts of the mess secretary : 
— Held : the Regulations did not create any 
liability between the commanding officer & 
tradesmen, & as deft, neither gave nor 
authorised the orders, & pltf. did not give 


PART V. SECT. 8. SUB-SECT. 10.— 
A. (a) rill. 

•t. Act 0/1889 — Necessity for proof of 
mala fldes of purchaser .) — Where an 
owner of goods, who has placed them 
with a mercantile agent, sues an alleged 
purchaser thereof from the agent for 
wrongful conversion, ft deft, relies 
on (the above Aot) the actual payment 
of money by deft, to the agent will not 
destroy the fact of mala fldes , hut the 
fact that the transaction is fonnd not 
to have been an ordinary sale, <.e. a 
sale to one desirous of either using 
the goods or disposing of them to 
advantage, ean of itself nave a bearing 
only on the question of good faith, 
ft proof of the dishonesty of the agent 
is not suffloient; it must be shown that 
deft, acted in bad faith, ft the evi- 
dence should be suoh as to prove to 
the hilt the mala fldes of the alleged 
sale. — Acme Steel Goods Co. or 
Canada, Ltd. v. Walsh Construc- 
tion Co., I/n>..[l922j 1 W. W. R. 689 ; 
63 D. L. R. 599 ; SO B. C. R. 639.— 
CAN. 


PART V. SECT. 8, SUB-SECT. 11. 
6781. Agent — Authority to buy at 


discretion — Secret limitations .) — If a 
person desiring to buy grain arms his 
agent with contract forms for the 
purpose ft sends him out to have these 
forms executed by vendors ft with 
authority to sign them on his behalf 
subject to the verbal condition that 
the agent must stipulate that the 
contracts are not t-o come Into effeot 
until his principal has approved of the 
samples, this is a holding out that the 
agent has authority to make the con- 
tracts, ft the principal is bound 
thereby though no suoh stipulation is 
made therein ft no samples approved 
by the prlnolpal, if the vendors have 
no notice of suoh limitation of the 
agent*s authority. — R bsd ft Keabt 
v. McKenzie Co., Ltd., (1991] 3 
W. W. R. 79. — CAN. 


•a. Manager of branch office — Autho- 
rity as sucA.1 — When a oo. so conducts 
its business that a person who sells ft 
delivers goods to a branch office thereof 
on an order received from suoh office 
is reasonably led to suppose that the 
branch has authority to give the order, 
the oo. will not be permitted to escape 
liability for the purchase price on the 
ground that such branch office had no 
authority to buy the goods. — Farm 
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Products, Ltd. v. Macleod Flouring 
Mills, Ltd.. (1918] 3 W. W. R. 1035 ; 
14 Alta. L. R. 128 ; 43 D. L. R. 770.— 
CAN. 


PART V. SECT. 8, SUB-SECT. 12.— A. 

sb. Member of syndicate acting for syn- 
dicate.] — Pltf. sought to recover from 
defts., members of a syndicate formed 
for the purpose of exploring ft testing 
certain mining properties, the prloa 
of goods supplied upon the order of 
one of the defts., O., ft upon his credit. 
At the time the goods were supplied, 
pltf. did not know that C. was a 
member of a syndicate or was acting 
for others: — add: defts. other than 
C. were not liable to pltf — McLaugh- 
lin v. Gentles (1920), 46 O. L. R. 
477 ; 51 D. L. R. 888; 17 O. W. N. 
245.— CAN. 


PART V. SECT. 8, SUB-SECT. IS.— 
B. (e). 

so. Committee of unincorporated 
association — Employment 6y.] — Held : 
the committee were under no personal 
liability to the employee for hts salary. 
— Graham v. Ca rp e n t er (1986), 28 
W. A. L. R. 66.— AUS. 



VoL L— Agency. Cases 704a— 770a. 


deft* credit, the action failed. — L ascelles v. 
Rathbun (1019), 35 T. L* B. 347 ; 63 Sol. 
Jo. 410, 0. A. 

710a, 8.P. Bonham v, Maycock (1928), 138 L. T. 
736; 44 T. L. B. 387; 72 Sol. Jo. 254. 

711. Add. Annotation : — Dbtd. Butwick v. Grant, 
[1924] 2 K. B. 483. 

712. Add, Annotation : — Expld. Butwick v. Grant, 
[1924] 2 K. B. 483. 

714. Add. Annotation : — Cousd. Butwick v. Grant, 
[1924] 2 K. B. 483. 

714a. .] — Authority to an agent to sell 

goods does not of necessity imply authority 
to receive payment of the price. — Butwick 
v. Grant, [1924] 2 K, B. 483 ; 93 L. J. K. B. 
972 ; 131 L. T. 476, D. 0. 

718. Add, Annotation : — Apld. Bonham v. May- 
cock (1928), 138 L. T. 736. 

738. Add. Annotation : — Refd. Bonham v. May- 
cock (1928), 138 L. T. 736. 

740. Add. Annotation : — Refd. Bonham v. May- 
cock (1928), 138 L. T. 736. 

741. Add. Annotation: — Refd. Bonham v. May- 
cock (1928), 138 L. T. 736. 

744. Add. Annotations : — Apld. Bradford v. Price 
(1923), 92 L. J. K. B. 871. Refd. Australian 
Bank of Commerce v. Perel, [1926] A. C. 737. 

746. Add. Annotation : — Refd. Gokal Ohand- Jagan 
Nath v . Nand Ram Das-Atma Ram, [1939] 
A. C.. 106. 

747. Add. Annotation : — Refd. Gokal C hand -Jagan 
Nath v. Nand Ram Das-Atma* Ram [1939] 
A. C. 106. 

747a. — — Authority to receive cash for goods — 
Notice to purchaser to draw cheques to seller’s 
order]. — Pltfs., who were coal factors, engaged 
W. to manage a branch business for them. 
W. was authorised to receive payment in 
cash for coal supplied by pltfs. to their 
customers. Pltfs. had notified their cus- 
tomers, including defts., that all cheques 
must be made payable to pltfs.’ order, & 
not to that of W. Defts. nevertheless paid 
for coal supplied to them by pltfs. by cheques 
made payable to W. or order. All these 


cheques were duly honoured on presentation. 
W. paid seven of defts.' cheques into his own 
private account & embezzled the proceeds : 
— Held : as W. was authorised by pltfs. to 
receive payment in cash for coal supplied. 
& defts. had paid W. by cheques payable 
to his order, & the cheques were duly 
honoured, defts. were discharged, notwith- 
standing that pltfs. had notified them that 
all cheques must be made payable to 
pltfs.’ order. — B radford & Sons v. Price 
Brothers (1923), 92 L. J. K. B. 871 ; 129 
L. T. 408 ; 39 T. L. B. 272. 

Annotation : — Consd. Clay Hill Briok & Tile Co. v. Rawlings, 
[1938] 4 All E. it. 100. 

750. Add. Annotation : — Consd. Bradford v. Price 
(1923), 92 L. J. K. B. 871. 

751. Add. Annotations : — Refd. Bradford v. Price 
(1923), 92 L. J. K. B. 871 ; Gokal Ohand- 
Jagan Nath v . Nand Bam Das-Atma Bam, 
[1939] A. C. 106. 

752. Add. Annotations : — As to (3) Refd. Bobinson 
v. Marsh, [1921] 2 K. B. 640 ; Bradford v . 
Price (1923), 92 L. J. K. B. 871. 

754. Add. Annotation : — Refd. Allen v. Royal 
Bank of Canada (1925), 41 T. L. B. 625. 

768. Add. Annotation : — Refd. Bradford v. Price 
(1923), 92 L. J. K. B. 871. 

769. Add. Annotation : — Refd. Bradford v. Price 
(1923), 92 L. J. K. B. 871. 

770a. .] — Resps., commission agents, 

executed a number of commercial transactions 
on behalf of applts., merchants, with third 
parties, which resulted in money being due 
to applts. from the third parties on the 
balance of the transactions. The third 
parties having become financially embar- 
rassed, however, resps., as agents, obtained 
payment in cash of part only of the indebted- 
ness to applts., &, without applts.’ authority, 
gave credit in respect of the balance. On a 
claim by applts. against reaps, to recover 
from them the outstanding balance due to 
applts. from the third parties : — Held : there 
being no question of an authority limited to 
receiving cash, the duty which resps., as 
agents, owed to applts., their principals, was 


PART V. SECT. 8, SUB-SECT. 13.— A. 

id. Apent — Holding out .) — If a debtor 
gives money to another to pay to his. 
the debtors, creditor, but the third 
party fails to pay the same over, the 
debtor is liable for the amount, unless 
the third party wan the creditor's 
agent. The onus Is on the debtor to 
prove either that there was an express 
agency, or to show, by the acts of the 
creditor, that these were sufficient 
to establish agency by bolding out or 
estoppel. — Carr r. Fry ft McCune. 
[192414 D. L. R 735.— CAN. 


711 v. Right to receive 

deposit .) — An agent for sale has no 
implied authority as such to receive 
a deposit. — Pearson v. Wilson (191 7 ), 
Q. W A. 19; 11 Q. J. P. 105.— AUS. 


711 vi. Pltf. made 

ao offer to D., as agent for L. ( to pur* 
ohase land of L. for $5,000, & with 
the offer paid 9200 to D. as a deposit. 
In an action for return of the $200, 
the offer not having been accepted, 
the trial Judge found that L. when 
approached by pltf. sent him to D. 
ft told him to make an offer through 
D. ; that D. procured from pltf. a 
written offer to purchase at $5,000, 
paying part only in cash, ft that offer 
was refused by L. ; that D. obtained 
from pltf. a second offer to pay all 


cash, ft this Li. also refused : — Held : 
D. had authority to receive an offer, 
ft, as the making of a deposit was a 
part of that offer. D. was not going 
beyond his authority in receiving it. — 
Silverman v. Lrgreb (1919), 45 
O. L. R 107 ; 47 D. L. R. 713 ; 15 
O. W. N. 278.— CAN. 

•s. Person obtaining possession of bill 
of lading — Intervention between shipper 
& consignee.) — Mere possession or a 
bill of lading in the bands of a person 
who has Intervened between the 
original shipper ft the consignee ft is 
in no way Identified with the trans- 
action except by possession of the 
document, does not give him any 
authority to give a valid discharge of 
the money payable by the consignee. 
Stewart v. Richardson Sons ft Co.. 
Ltd., 119201 3 W. W. R. 134: 53 
D. L. R 625 : 30 Man. L. R. 481- 
CAN. 


PART V. SECT. 8. SUB-SECT. 13 — B. 

746 i. Agent .) — An agent authorised 
to receive money for his principal 
may not receive anything but money : 
but, If he receives a cheque on a bank, 
ft the amount of the cheque is paid 
to the agent before his authority is 
revoked, that is a good payment to 
his principal. — Delory *r. Qutett 
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(1920). 47 O. L. R. 137 ; 52 D. L. R. 
506 17 O. W. N. 474.— CAN. 

746 il. .1 — If one is authorised 

to sell anything for another, the 
presumption is that be is to sell for 
cash, unless there is something to show 
to the contrary. — Watson v. Cadillac 
Motor Sales Co., Ltd., [1020] 3 
W. W. R. 107.— CAN. 

si. Authority to collect debts — 

Cashing cheques received.) — A clerk 
employed in the business of the 
Canadian Govt, elevators, whose 
express duties were to collect amounts 
due fapm grain dealers for freight 
charges, etc., ft on presentation of 
bills of lading ft payment of charges 
to band out warehouse receipts, ft 
deposit all money collected to the 
credit of the Receiver-General in a 
designated bank & at certain intervals 
to remit by draft to the head office 
of the business, ft which charges wore 
almost always paid to him by accept ed 
cheque, although they might have 
been received in cash if so tendered : — 
Held : to have no author*ty to cash 
any cheques paid to bipr> or any 
extensible authority justifying any 
bank giving him the cash for any «nch 
cheque. — R. v. Royal Bank of 
Canada, [19201 1 W. W. R. 198; 
50 D. L. R. 293 ; 30 Man. L. R. 104.— 
CAN. 
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to exercise due care, skill & judgment in 
getting in in cash what they could by making 
the best possible bargain in all the circum- 
stances with the third parties. The burden 
of proving that resps. had been negligent & 
haa failed in that duty, & that applte. had 
thereby suffered damage, was on applte., 
who had not discharged that burden, the 
evidence in fact establishing that reaps, had 
taken all reasonable steps to realize as much 
in cash as possible. Resps. did not become 
guarantors of the debts on the debtors’ 
insolvency. — Go&al Chand-Jagan Nath v. 
Nand Ram Das-Atma Ram, [1989] A. C. 
106 ; [1038] 4 All B. R. 407 ; 108 L. J. P. C. 
0 ; 66 T. L. R. 16 ; 82 Sol. Jo. 888, P. C. 

778. Add. Annotation: — As to ( 1) Reid. Bradford 
p. Price (1923), 92 L. J. K. B. 871. 

778. Add. Annotation : — As to (2) Raid. Bradford 
v. Price (1923), 92 L. J. K. B. 871. 

781. Add. Annotations : — Refd. Bradford v. Price 
(1928), 02 L. J. K. B. 871 ; Butwick v . Grant, 
[1924] 2 K. B. 483. 

786. Add. Annotation: — Refd. Fettes v . Robert- 
bon (1021), 87 T. L. R. 681. 


798. Add. Annotations: — Conid. Cheshire v. 
Vaughan, [1920] 3 K. B. 240; Maskell t>. 
Hill, [1921] 8 K. B. 167. 

809. Annotations : — For “ For full anna., see Land- 
lord & Tenant,” read “ For full anns., see 
Sals op Land.” 

Add. Annotation : — As to (3) Refd. Chilling- 
worth v. Esche (1928), 92 L J. Oh. 461. 

810* Annotations : — For full anns., sss S. 0. No. 
1192, post. 

828. Add. Annotations : — Oonsd. Tsang Chuen . v. 
Li Po Kwai, [1032] A. C. 716 ; AbigaU v. 
Lapin, [1034] A. C. 491. 

824i. Add. Annotation : — Refd. Mercantile Bank of 
India, Ltd. v. Central Bank of India, Ltd., 
[1938] A. 0. 287. 

828. Add. Annotations : — As to (1) Distd. Common- 
wealth Trust v. Akotey (1926), 94 L. J. P. 0. 
167. Refd. Bradford v. Price (1923), 92 
L. J. K. B. 871 ; SUngsby v. District Bank, 
Ltd. (1981), 48 T. L. R. 114. Generally, 
l Refd. Jones v. Waring & Gillow, [1926] A. 0. 

670 j Mercantile Bank of India, Ltd. v. 
* Central Bank of India, Ltd., [1938] A. C. 
287. 


PART V. SHOT. 8. 8UB-8E0T. 18. 

8041. Agent-Implied authority from 
oircumetanoee — Bumxmd authorised to 
purchase stock for wife. 1 — The foot that 
a husband was authorised to act, A 
has acted, as his wife’ll agent in the 
purchase of stook through brokers does 
nob in itself Justify the brokers in 
assuming that he is her agent to direct 
a sale of it; So even assuming that +-he 
rules ot the stook exchange subject 
to which the order to purchase was 
placed confer on the husband authority 
to direct such sale, the brokers’ 
responsibility to the wife for the pro- 
ceeds of the sale is not discharged by 
payment to the husband unless they 
show that he had authority, either 
express or implied, to receive 
the money. — A ikman t>. Burdick 
Brothers, (19881 4 D. L. R. 858 : 8 
W. W R. 785 : varying. [1928] 1 
D. L, R. 1165 ; »i B. O. R. 478.— CAN, 

808 v. Break in market .] — 

Instructions by an owner of wheat to 
his agent to ” sell ” without more 
means “ sell as soon as possible,” unless 
there is something in the circumstances 
or the custom of a particular trade 
known to both parties to give the words 
a different meaning. Where instruc- 
tions to sell, without stipulating any 
price, were given after the close of the 
market on May 8 : — Held : the agent 
was Justified in selling without further 
Instructions at the opening of the 
market on May 4, though the market 
had broken by reason of the Grain 
Exchange having withdrawn option 
trading So the possibility of the Govt, 
fixing the prioe. — Gearhart v. Quaker 
OAT i Oo , [1919] 8 W. W. R*888.— 
CAN. 

809 11 a. .}— Deft 

wired to 8., Aland agent : " Bed-rook, 
818,950 net, 8400 down, stook St 
furniture at valuation.” 8. replied, 
” Your wire says 8400 down ; suppwee 
you mean 84,000, wire us giving 
authority to sell if we can get your net 
prioe.” Deft, then wired, ” Pouf 
thoeaanddown. Bell If you oan get 
my net price.” 8. replied, ” Have sold 
in accordance with your wire, freehold 
for 818,750. stock So furniture at 
valuation, showing you 818,950 net, 

^ ,000 to be paid down, balanoe to 
arranged on mtge. by you. Pos- 
session as soon as license granted, not 
later tbanAug. 90, 8500 deposit paid ” : 
Beta: S had no authority to sell 


on the terms on which he did sell. — 
Pringle v. MoEay. [1928] N. Z. L. R. 
818.— N.Z. 

815111a. 

Gearhart v. Quaker Oats Oo. (1918), 
42 D. L. R. 791.— CAN. 

815 iiib. .] — 

A land agent, whom pltf. had informed 
of his willingness to sell a property 
for 8900, obtained an offer of 8825 
So telegraphed it to pltf., but through 
a mistake in transmission the message 
as delivered to pltf. mentioned 8925 
as the amount of offer. Pltf. tele- 
graphed his acceptance without naming 
an amount. The offer having been 
withdrawn, the agent agreed to sell 
the property to deft, for 8825, So let 
him into possession. On the tender 
ot the formal contract to pltf. for 
execution a month later he learned 
about the mistake in the telegram for 
the first time St refused to complete : — 
Held : the specific authority originally 
given to the agent did not authorise 
the sale of pltf. 1 * property for less than 
8900, So no land agent as such is held 
out as having a general authority on 
behalf of his ollent to sell on any terms 
or at any prioe.— Short al v. 
Buchanan, [1920] N. S. L. R. 103.— 
N.Z. 

815 v. .1— Pitfs., an 

incorporated oo., owning lots of land, 
appointed 0. their general manager to 
supervise the sale of the lots. In 
the agreement between pitfs. & O. it 
was provided that he had no authority 
to make any representation as to 
pitfs.* properties other than those con- 
tained in their printed matter. So that 
he should have Authority to aooept 
offers for the puiuhase of lots according 
to pitfs. 4 price-list. Pitfs. employed 
G. to sell their lots. G., in Mar. 1914, 
telephoned to deft, from pitfs*’ offloe 
St Induced deft, to buy two of the lots, 
upon the express agreement that 
pitfs. would resell the lota not later 
than Aug. 1914, at a profit of 8100 on 
each lot; G Informed deft that he 
was authorised by a to make this 
arrangement O. was pre se nt when 
G. was telephoning. St heard what G. 
said ; O. told G. that he should not 
have Mud that pitfs. would resell 
the lots ; hut, according to the test*' 
of G., 


many 

as a wi tn ess, O. rai 


&2rr°* Bea 


general manager, had ostensible autho- 
rity to make or ratify the collateral 
agreement, St any secret restriction of 
his authority would not affeot deft., 
who relied upon his being tbe general 
manager. — Canadian General Se- 
curities Oo., Ltd. e. George (1918). 
42 O. L. R. 560 : 18 O. W. N. 865 ; 14 
O. W. N. 71 ; 43 D. L. R. 20.— OA<L 

817 ii. Implied authority .] — 

A broker who had purchased oorn on 
margin for a customer : — Held : Justi- 
fied in selling on the customer failing 
to forward margin money when a 
slump occurred in the market-price, 
a general condition of tbe broker 
transacting such business being that he 
reserved the right to dose transactions 
without further notice when margins 
were unsatisfactory, which condition 
the ot. Inferred must have been known 
to the customer who had been for some 
time a ” room trader ” 8c dealer on a 
larger scale In tbe broker’s offloe. — 
Maloop v. Bickell, [19201 1 W. W. R. 
407 ; 60 D. L. R. 590 ; 17 O. W. N. 
294 ; 59 S, a R. 429.— CAN. 

817 iU. Authority to find pur 

ehaeer.y— On Jan. 20, 1920, deft, 

handed to his brokers a letter m these 
terms : " I authorise you to procure 
a buyer' of the above premises for 
Rs. 46.000 So on your sending same, 
I shall pay you as remuneration at 
1 per cent, on the purchase-money. 
The same wilJ be paid at tbe regis- 
tration of the conveyance, otherwise 
not.” The offer contained in the 
letter was aooepted by pltf. Sc there- 
upon the fact of such aooeptanoe was 
communicated on the same day to 
deft . : — Held : the offer contained in 
the letter amounted only to an offer 
to be put into tonoh with intending 
buyers of the premises St It was in 
no sense an authority to the broken 
to sell deft. *s property or an offer on 
the part ot the vendor to sell the 
premises to whoever might be brought 
in touch with the vendor by the 
brokers. — P urna Chandra Dutt v. 
Indra Chandra Roy (1921), llb. 
49 Oilo. 389.— DID. 

881 i. General authority — Sale 

in own name.) — Held: position of 

S lfcfs. being that of brokers, in celling 
i their own name they anted beyond 
the eoope of their authority. — P ater* 
[1921] K S. L. R. 
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829. Add Annotation : — Bill Lowfcher w. Harris 
(1928), 48 T. L. R. 24* 

838. Add. Annotations : — Consd. Keen v. Hear, 
{1920] 2 Oh. 574. Apld. Lewcock v. Bromley 

• (1920), 127 L. T. 116. 

884« Add. Annotation ; — As to (1) Consd. Keen v. 
Hear, [1920] 2 Oh. 574. 

884a. .] — A general authority to an 

agent to find a purchaser of a house does not 
authorise the agent to sign a contract binding 
on the vendor. There must, to justify such 
a signing, be a special A express authority 
to sign. — Lewcock v. Bromley (1920), 127 
L. T. 116 ; 87 T. L. B. 48 ; 65 Sol. Jo. 75. 

884b. .] — The mere employment of an 

estate agent by an owner to dispose of a 
house confers no authority to make a con- 
tract. The agent is solely employed to find 
some one to negotiate with the owner. But 
if the agent is definitely instructed to sell at 
a certain price, those instructions involve 
authority to make a binding contract A to 
sign an agreement. 

But the authority is limited to signing an 
open contract 4c does not authorise the 
agent to sign a contract with special con- 
ditions, e.g. as to title with which it is no 
part of an estate agent’s duty to deal. — Keen 
v. Mear, [1920] 2 Oh. 674 ; 89 L. J. Oh. 518 ; 
124 L. T. 19. 

886. Add. Annotations : — Consd. Keen v. Mear, 
[1920] 2 Oh. 574. Dlstd. Lewcock v. Bromley 
(1920), 127 L. T. 116. 

886a. .] — Keen v. Mear, No. 834b, ante. 

886b. Authority alleged to be limited to 

state prioe.] — Action for specific performance 
of a contract alleged to have been entered 
into by letters between pltfs. A H. & R., 
estate agents, whom pltfs* alleged were agents 
for the first deft, for the sale to pltfs. of free- 
hold premises. The defence was that the 
agents had a limited authority to state a 
price only. The premises had been offered 
lor sale by auction by order «of the mtgees. 
under particulars 4c conditions of sale referred 
to in the correspondence on Jan. 18. H. 4c 
R. inclosed plan & auction particulars to 
pltfs. stating in their letter that their client 
would be wuling to sell the freehold at £550. 
On Jan. 27, pltfs. offered £400. On the 
28th H. A R. submitted that offer to the first 
deft., A asked for her instructions. On 
Feb. 8, the first deft.’s husband communi- 
cated with H. 4c R. over the telephone, A 


on Feb. 10, they wrote to pltfs. stating that 
thei* client would not accept £400, A that 
“ we are now authorised to close with you if 
you will increase your offer to £450.” Pltfs., 
on Feb. 14, wrote to H. 4c R. referring to 
the letter of Feb. 10, & stating 44 we are 
prepared to accept your offer of this pro- 
perty agreeing to the price of £450. Kindly 
forward the contract in due course.” On 
Feb. 17, H. 4c R. wrote informing the first 
deft, that, as instructed by her husband, they 
had offered the property to pltfs. for £450, 
4c that pltfs. had agreed to buy. The second 
deft, was prepared to purchase the property 
from the mtgees. at a price more than £450 : — 
Held : the agents had authority to conclude 
the contract, 4c pltfs. were entitled to judg- 
ment for specific performance of it. — Allen 
A Oo., Ltd. v. Whiteman (1920), 89 L. J. Oh. 
534; 123 L. T. 773; 64 Sol. Jo. 727. 

837, Add. Annotation : — Refd. Braque Beige Pour 
L’Etrrager v. Qambrouck (1920), 37 T. L. R. 
76. 


838a. 


-.] — The mere relation of principal 


A factor confers, ordinarily, an authority to 
sell at such times A for such prices as the 
factor may, in the exercise of his discretion, 
think best for his employer ; but if he receive 
the goods subject to any special instructions, 
he is bound to obey them. — Smart v . Sandars 
(1840), 3 O. B. 380 ; 16 L. J. O. P. 39 ; 7 
L. T. O. 8. 339 } 10 Jur. 841 ; 136 E. R. 152. 
Annotation e : — Refd. Campanarl v. Woodburn (1854), 15 
0. B. 400 ; Siebel v. Springfield (1863), 8 New Rep. 36; 
Donald v. Suckling (1806)TX. R. 1 Q. B. 585 ; Binfra Akt. 
t>. Sinfra, Ltd., U«3H] 2 All E. It. 676. 

340, For existing citations read u (1848), 5 0. B. 
895 ; 17 L. J. 0. P. 258 ; 11 L. T. O. S. 178 ; 
12 Jur. 751 ; 130 E. R. 1132.” 

Add Annotation :— ! Refd, Sinfra Akt. v. Sinfra, 
Ltd., [1939] 2 All E. R. 075. 

845a. Authority to discount bill.] — If an 

agent employed by the indorsees of a bill to 
get It discounted warrant it to be a good one, 
his employers are bound by his act, 4c are 
liable to refund if the bill be afterwards dis- 
honoured by the acceptor. — Fenn v. Harri- 
son (1791), 4 Term Rep. 177 ; 100 E. R. 959. 
Annotations : — Refd. Fydell v. Clark (1796), 1 Bap. 447 ; 
Lyon v. Melli (1804), 1 Smith, KL. B. 478 : Re Aoraraan. 
Ex p. Bushel 1 (1844), 3 Mont. D. A Do G. 615 ; Royal 
Albert Hall Oorpn. t>. Winohelsea (1891), 7 T. L. R. 362. 


850. Add. Annotation : — Refd. Collins v. Hopkins, 
[1923] 2 K. B. 617. 

860. Add. Annotation : — Refd. Collins v. Hopkins, 
[19231 2 K. B. 017. 


S38 xliia. 


Instructions to pro* 


ours purchaser at specified rum.}-- In 
negotiations tor the sale of property 
a notification by a principal to his 
agent that he will accept a pur- 
chaser at m specified sum will not 
authorise the agent to conclude a 
contract. — C arnet v. Fajb (1920), 
64 I. L. T. 61.— IR. 

•k. Solicitor — Authority to receive 


yrprtoeipaL}— Exon, gave ; 

to solrs. to advertise for tenders for a 
property A they told the solra. to 
EfUMrt In the advertisement a notioe to 
the effect that tenders might be sent 
dither to the solrs. or to either of the 
non : this latter the solrs. did not do. 
4 tender was received by the solrs. 4c 
Eonrarded by them to the exon. A they 
wrote acknowledging the receipt there- 
at Borne days later the tenant of the 
property forwarded a tender to one of 
the exon., who did not co mmunica te 


with his oo-exor. or the solrs. about it. 
The solrs., having heard no more from 
the exors. entered into a contract to 
sell the property to the person who 
made the first tefider: — Held: the 
solrs. had no authority to give notice 
to the person making the first offer 
that his tender was aooepted. — Deans 
v. Obb (1922), 63 D. UR. 720.— CAN. 

PART V. SECT. 8, IUB-SECT. 16. 
a. Transpose lines 6 ft 6 of this 
paragraph. 

PART V. SECT. 8, SUB-SECT, 17. 
at Agent forbidding purchaser to use 
machinery only partly paid J or — Autho- 
rity ae eueh.y—-' where a letter, seat to 
a buyer of a farm machine under a 
conditional sale contract before be 
is in default, forbidding him, under a 
threat of serious consequence*, to use 
the machine, is written by an agent 
otf the seller, with authority to sell ft 

63 


collect the purchase-money ft make 
settlements therefor, as an assertion 
of a right whioh is to continue until 
the buyer makes a settlement. It will 
be held to be written within the ap- 
parent soope of such agent’s authority. 
—Robert Bell Engine ft Thebshbe 
O o. o. Fabquh arson. (19181 1W.W.R. 
924 ; 11 8ask L. R. 81 ; 89 D. L. R. 62 6. 
—CAN. 

sm. Real estate agent — Authority to 
describe property. J— A real estate agent 
employed to find a purchaser has 
implied authority to describe to an 
intending purchaser the property 
offered for sale ft to state any facts or 
circumstanoes whioh may affect Its 
value.— Htroo v. Low (Sask.j, JJ928J 
4 D. L. R. 315 ; [1928] 2 W. W. R. 
710: on appeal , J1929J 3 D. L. R. 725 ; 
3 W. W. R. 55 ; *3 8. i. R. 503.— CAN. 

sn* Manager of farm — Authority to 
engage labour — <& sell produce,y~~A 
manager of a farm or estate may 
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872. Add. Citations :-~affd. 9 [1818] A. 0. 626 j 87 
L. J. K. B. 1158 ; 119 L. T. 446 ; 84 T. R. 
518; 62 Sol. Jo. 665, H. L. 

Add . Annotations : — Retd. Mechanical A 
General Inventions Co. v. Austin & Austin 
Motor Co., [1985] A. C. 846 ; Algemeene 
Bankvereeniging v. Langton (1935), 40 Com. 
Cas. 247. 

888a. Salesman — Authority to cancel sale.] — 

Leckenby v. Wolhan, No. 808a, ante . 

885a. Grant of sole selling agency — Power of 
grantee to extend privilege — Extension to 
company controlled oy agent.] — The firm 
of R. & Co., one of applts., were the sole 
agents in the Island of Mauritius of the F. 
Co. of Canada for the sale of F. motor cars 
& F. spare parts. With the concurrence of 
said F. co. R. So Co. entered into an identical 
agreement with each of three garages under 
which said garages were given the exclusive 
right to sell F. spare parts In the Island. The 
agreements reserved, however, to R. & Co. 
the right to extend the same privileges to 
two other garages to be chosen by R. & Co. 
One of said three garage cos., a co. of which 
’ the three partners of R. A Co. were directors, 
went into voluntary liquidation ; A, at the 
. instance of R. A Co., a new co., to wit, reap., 
was formed, independent entirely of R. A Co. 
The new co. took over the stock-in-trade of 
the co. in liquidation A its sub-agency 


business in F. spare parts. Later, R. A Co. 
formed another oo., the F. Service Station 
Co., Ltd., one of applts., A conceded to 
it the privilege of selling F. spare parts 
within the Island. In the shares of this new. 
co., the then four members of R. A Co., took 
A retained a controlling interest, the remain- 
ing shares being held by their relatives or 
employees. To this co. the firm of R. A Oo. 
gave the right, in effect, to be A represent 
itself as being the F. retail distributor in the 
Island, not only for the sale of F. parts 
but also for F. cars : — Held : R. A Co. were 
not entitled under the agreement to choose 
themselves as one of the garages to whom the 
privileges of the agreement might be ex- 
tended, A, consequently, what the firm could 
not do itself it could not do through a oo. 
controlled by it, A the course adopted by 
the firm in forming applt. co. was not less 
damaging to the three other garages than 
would have been the similar activities of the 
firm itself . An injunction was granted to the 
reap, restraining R. A Co. from conceding 
to the F. Service Station Co., Ltd., the 
privilege of selling F. spare parts within the 
Island. — Auto Car A Sport Equipment Co., 
Ltd. v. Ford Service Station Co., Ltd., 
[1931] 3 W. W. R. 363, P. C. 

897. For “ For full anns.^ see Estoppel,** read 
“ For full anns., see Deeds, Vol. XVIJ., 
p. 216, No. 285.*’ 


Part VI. — Delegation. 


906. Add. Annotations: — Apld. Tarn v Scanlan, 
Neilsen, Andersen v. Collins, Muller (London) 
v. Lethem, Muller v. I. R. Comrs. (1927), 44 
T. I . R. 58. Refd. Prager v. Blatspiel, Stamp 
A Beacock, [1924] 1 K. B. 566. 

918. Add. Annotation . — Refd. Strathlome S.S. Co. 
v. Andrew Weir A Co. (1934), 40 Com. Cas. 168. 

922. Add. Annotations: — Apld. Tarn v. Scanlan, 
Neilsen, Andersen v. Collins, Muller (London) 
v. Lethem, Muller v. I. R. Comrs. (1927), 44 
T. L. R. 63. Refd. Prager v. Blatspiel, Stamp 
A Heacock, [1924] 1 K. B. 566. 

928. Add. Annotations: — Refd. Prager v. Blatspiel, 
Stamp A Heacock, [1924] 1 K. B. 566 ; Tara 


v. Scanlan, Neilsen, Andersen v. Collins, 
Muller (London) v. Lethem, Muller v. I. R. 
Comrs. (1927), 44 T. L. R. 53. 

941. Add. Annotation: — As to { 1) Refd. Prager v. 
Blatspiel, Stamp A Heacock, [1924] 1 K. B. 
5 66 . 

a 

942. Add. Annotation : — Refd. Prager v. Blatspiel, 
Stamp A Heacock, [1924] 1 K. B. 566. 

944. Add. Annotations : — Refd. Prager v. Blatspiel, 
Stamp v. Heacock, [1924] J K. B. 566; Tam 
v. Scanlan, Neilsen, Andersen v. Collins, 
Muller (London) v. Lethem, Muller v. I. R. 
Comrs. (1927), 44 T. L. R. 63. 


engage labour to do the necessary 
work thereon, or he may sell the pro* 
dace, & then the owner will he hound 
hy the representations made by the 
manager as to auoh produoe. — Ravkne 
Plantations, Ltd, v. Estate Abrbt, 
[19281 App. D. 148.— S. AF. 

•p. Authority to invest funds — Funds 
used in own business.) — M. P. M. 
Mubuoappa Chetti v . Madras 
Official Assignee (1937), 81 Sol. Jo. 
783, P. 0.— IND. 


PART VI. 8E0T. 1. 


906 III. .] — Grimmer v. 

Merchants ft Manufacturers Fire 
Insurance Oo., [1932] 2 D. L. R, 621 ; 
4 M. P. R. 583.— CAN. 


906 iv. — Mother managing 
daughter's property .} — Where a person 
employs another relying upon his 
peculiar aptitude for the work entrusted 
to him. it Is not oompetent for that 
person to delegate the trust to another. 

Where the authority which a mother 
had to manage her daughter's property 
involved a certain trust or discretion 


for the exercise of whioh Bhe was 
selected : — Held : she could not dele* 

K te that trust ft appoint her husband 
perform the duties of her agency. — 
Robinson v. Long, [1923] 8 D. L. R. 
918.— CAN. 

90 S Manager of property .] — 

A lease is invalid. If It is granted by a 
person as attorney for one who is a 
manager of the property leased, ft 
who aid not negotiate or consider the 
lease or know ofit until after Its execu* 
tlon. — Bonnerji v. Sitanath Das 
(1921), 49 L. R. Ind. App. 46 ; I. L. R. 
49 Oak) 325.— WO. 

so. Agreement to assist agent — 
Remuneration — Construction of con • 
(roof.)— Deft., a real-estate agent, with 
whom a minting ft Uthdfcraphiog busi- 
ness had been listed for sale, asked 
pltf. who had practical knowledge of 
the latter class of business, to assist 
him in finding a purchaser, ft said to 
pltf. : ** Iftn» deal oomes off we will 
split a nice piece of change M : — Held : 
there was a contract Between the 
parties that the commission if earned 
by their joint efforts would he divided ; 
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in the absenoe of any local or trade 
meaning to the contrary, the manning 
of the words quoted was that the 
division would be an equal one ; ft, 
therefore, pltf. having rendered assist- 
ance in bringing about the sale which 
was made was entitled to judgment for 
half the commission. — J ames v. Ferris, 
ri932] 1 W. W. R. 250 : 1 D. L. r! 
472 ; 44 B. C. R. 522.— CAN. 

PART VI. SECT. 8, SUB-SECT. t. 

948 ill. — .] — if an agent for 

sale of grain to whom the goods are 
consigned or delivered, consigns the 
same to a sub-agent for sale, ft the 
bill of lading ft such other documents ft 
circumstances as there are support 
the inference of the agent's right to 
deal with the goods, then In the ansenoe 
of anything showing a contrary inten- 
tion the sub-agent has only to aooonnt 
in respect of the proceeds to the first 
agent ft n ot to the original principal. 
— Hincholiffe a. Baird ft Bottsbell. 
[192° 18 W. W. R. 159 ; 53 ILLTh! 
451 ; 80 Man. L. R. 520.— CAN. 



VoL L— Agency. Ouea 945a— 995a. 


946a. - — —.] — Pltfs., who were financially in- 
terastod in goods to be shipped to B., em- 
ployed daft*., B. Bank, who, in turn, em- 
ployed sub-agent* to collect the proceeds. 
Pltfs. wrote to defts. : “ We beg to hand you 
herewith the undermentioned bills for col- 
lection, subject to the deduction of com- 
mission A expenses A to the condition 
mentioned. 1 * That condition was : “ Col- 
lections are undertaken at depositor's risk 
only on the understanding that no liability 
whatever attaches to the bank in connection 
therewith or with the storage and insurance 
of the relative goods.'* In the margin of the 
document under the heading “ Instructions '* 
was the following : “ Documents to be sur- 
rendered against payment : if goods are not 
taken up, please do your best on our behalf 
to warehouse A insure them against fire." 
This document was received by the deft, 
bank, who acted upon it. Goods to which 
the bills related were destroyed by fire at 
the Customs House, B., when uninsured. 
Pltfs. alleged that their loss was due to 
negligence on the part of the deft, bank & 
(or) their sub-agents in omitting to insure 
the goods. It was contended for pltfs. 
that the clause providing that no liability 
should attach to deft, bank must be dis- 
regarded, as being repugnant to the con- 
tractual duty undertaken by the defts. to do 
their best to warehouse A insure the goods 
against fire. The action was brought by the 
0. P. Assocn. against B. Bank A the A.-P. 
Oo., their sub-agents: — Held: although in 
certain cases where the employment of a 
sub-agent was authorised the agent might 
be impliedly authorised to create privity of 
contract between the principal A the sub- 


agent, there was no general rule of English law 
that such authority should be implied when a 
sub-agency was authorised. In the present 
case no such authority was to be implied A the 
claim against the sub-agents failed. — Calico 
Printers' Assocn., Dtp. v, Barclays Bank 
(1931), 145 1* T. 61 ; 86 Com. Gas. 197, C. A. 

955. Add, Annotations : — As to (1) Consd. Calico 
Printers’ Assocn., Ltd. v, Barclays Bank 
(19311, 145 L. T. 61. Generally , Retd, Muller 
(London) v, Lethem, Same v . I. R. Comrs., 
[1927] 1 K, B. 780. 

957. Add, Annotation: — As to (1) Consd. Calico 
Printers’ Assocn., Ltd. v. Barclays Bank 
(1931), 145 L. T. 61. 

964. Add, Annotation : — Consd. Calico Printers* 
Assocn., Ltd. v, Barclays Bank (1931), 145 
L. T. 51. 

966. Add, Annotations : — Consd. Howard Houlder 
v. Manx Isles S.S. Co., [1923] 1 K. B. 110. 
Refd. Bentall, Horsley & Baldry v, Vicary 
(1930), 47 T. L. R. 99. 

975. Add, Annotation : — Consd. Belvedere Fish 
Guano Co. v. Rainham Chemical Works, 
Feldman & Partridge, Ind, Ooope v. Same, 
[1920] 2 K. B. 487. 

977. Add, Annotation: — As to (1) Consd. Calico 
Printers’ Assocn., Ltd. v. Barclays Bank 
(1931), 145 L. T. 51. 

980a. .] — National Employers' 

Mutual General Insurance Assocn., Ltd. 
v, Elphinstone, [1929] W. N. 135. 

981a. Failure to give proper instructions to 

sub-agent.J — Seller v, Work (1801), Mar- 
shall on Marine Insurance, 4th ed., p. 243. 


Part VII. — Ratification. 


987. Add. Annotation : — Consd. He Becket, Purnell 
v. Paine, [1918] 2 Ch. 72. 

989. Add, Annotation: — -Refd. The Zigurds (No. 
4), 48 T. L. R. 563. 

989a. .]— Reaps.’ manager, without 

their authority A fraudulently, obtained 
from their bankers, in exchange for cheques 
drawn by reaps, upon the bankers, drafts for 
equivalent amounts drawn by the bankers 
upon themselves, payable to bearer, A crossed 
(< not negotiable.’’ These drafts the manager 
paid to an account which he had with apples., 
A they collected the amounts. Resps. sued 
apptte. for damages for conversion of the. 
drafts : — Held : the action failed, since resps. 
could not ratify the act of their manager in 
obtaining the drafts, so as to have a title to 
sue, without also ratifying his subsequent 
dealing with the drafts, the form of which 


made collection through a bank necessary. — 
Union Bank of Australia v. MoClintock, 
[1022] 1 A. C. 240 ; 91 L. J. P. 0. 108 ; 120 
L. T. 588, P. C. 

Annotation : — Refd. Australian Bank ot Commerce v. Per©], 
[1926] A. 0. 737. 

Compare No. 338a, ante . 

994. Add, Annotation : — As to (3) A (4) Apprvd. 
Greenwood v . Martins Bank, Ltd. (1931), 47 
T. L. R. 607. 

995. Add, Annotations: — Consd. Greenwood v, 
Martins Bank, Ltd. (1931), 47 T. L. R. 607; 
Algemeene Bankvereeniging v. Langton 
(1935), 40 Com. Cas. 247. Refd. Bow’s 
Emporium v . Brett (1027), 44 T. L. R. 104. 

995a. .] Pitf. bad an account with deft. 

bank, A his wife forged his signature on 
cheques A thereby drew out all the money 
left in the aocount, A she lent it to her sister. 


FART VI. SECT. 3, 3UB-SB0T. 2. 

v. — Contract with tub- 

agent appr o ved by principal, H" Wherai, 
oo. bad engaged an agent to sell its 
shares, baa intended him to employ 
sub-agents, A bad approved - of the 
contract made by the Ment on ite 
behalf with a sub-agent -.--Held ; the 
oo. was liable to the eub-ageot for 
commission due un der his contract.— 
Beboman v. Gana dun Farm Imp. Oo« 


(19941 I D. Lit 350.— CAN. 

FART VL SECT, 4. 

976 vii. Funds received by sub • 

apart. J— Every agent who employs a 
subagent is liable to the principal for 
money received by the sub-agentf to the 
prindpalb use, A is responsible to 
the principal for the negUgenoe A 
other breaches of duty of the sub-agent 
In the oonzse of bu employment.— 
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Hools v. Royal Trust Oo., [1931J 
3D.L.R 426.— CAN. 


PART VII. SECT. 2. 

990 i a. .1 — In a contract 

for sale of land. If the seller fraudu- 
lently simulates his wife's signature 
this vitiates the contract, A she cannot 
ratify her signature. — Bookman v, 
Wallace (1813), 13 D. L. R. 540.— 
CAN, 
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Pltf. 9 on discovering the facts, did not at 
once inform the bank, but about nine months 
later, when his wife told him that she wanted 
more money for her sister, he stated his 
intention of going to the bank, Sc that night 
his wife committed suicide. Pltf. then went 
to the bank Sc told the manager about the 
forged cheques. In an action by pltf., 
claiming to be credited by deft, bank with 
the amount of the forged cheques, the bank 
pleaded (a) adoption & ratification, & ( b ) that 
pltf. was estopped by his silence from alleging 
that the signatures were forgeries. The 
tribunal of first instance found that the forged 
cheques were honoured through the careless- 
ness of the bank officials. There was no 
evidence that the pltf. had ever adopted the 
forged cheques as his own : — Held : ratifica- 
tion had no applicability to a forged signa- 
ture, but pltf. was estopped from alleging 
the forgeries because his silence until after 
his wife’s death had caused the bank to lose 
their right of action against the forger, & 
therefore the action failed. — Greenwood v , 
Martins Bank, Ltd., [1933] A. 0. 51 ; 101 
L. J. K. B. 023; 147 L. T. 441 ; 48 T. L. R. 
001 ; 70 Sol. Jo. 544 ; 38 Com. Cas. 54, H. L. 

Annotations : — Reid. Imperial Bank of Canada v. Begley, 
[19301 2 All E. R. 307 ; Official Trustee of Charity Lands 
v. Ferriman Trust, Ltd., T1937] 3 All E. II. 85. 

998. Add, Annotations : — Refd. \^ake v, Simmons 
(1920), 95 L. J. K. B. 580 ; Vandepitte v. 
Preferred Accident Insurance Co. of New 
York, [1933] A. C. 70. 

lOtOla. Offer acoepted by agent subject to ratifica- 
tion — Withdrawal before ratification.] — Pltf. 
was chairman of the board of management 
of a charity. Deft, wrote a letter to the 
board saying that he would sell certain 
property to the board for £0,500. At a full 
meeting of the hoard instructions were given 
to arrange for an inspection of the property 
by members of the board on a specified date. 
A deputation, consisting of pltf. Sc twelve 
other members of the hoard, viewed the 
property Sc had an interview with deft. The 


price of £ 0,500 was again mentioned, Sc deft, 
was told that all the members of the board 
present had resolved to buy the property, 
Sc that they could carry the necessary resolu- 
tion, Sc they purported to accept deft.’s offer 
subject to a formal meeting. The secretary 
of the charity stated that the deputation was 
not a quorum Sc could not act as a properly 
constituted board. On the next day deft, 
wrote to the secretary promising that the 
deeds of the property should be left to be 
inspected by tne solr. to the charity, Sc that 
his own solr. would forward a form of con- 
tract ; Sc the secretary thereupon sent out 
a notice to members of the board of a special 
meeting to be held two days later “ to receive 
the report Sc recommendation of the deputa- 
tion.” On the day of that meeting deft, 
telegraphed to the secretary cancelling all 
negotiations. The meeting, however, passed 
resolutions to ratify the deputation’s accept- 
ance of deft.’s offer to sell for £0,500, Sc to 
instruct the solr. to the charity to require 
deft, to complete. In an action by pltf. on 
behalf of himself & of all other members of 
the board for specific performance of an 
agreement to sell the property to the charity 
for £0,500 : — Held : on the facts the members 
of the deputation did not warrant their 
authority to bind the board, Sc their accept- 
ance of deft.’s offer was subject to ratifica- 
tion by the board ; (2) where an offer is 
accepted by an agent subject to ratification 
by the principal there is no contract or con- 
tractual relation until ratification, Sc at any 
time before ratification the offer may be 
withdrawn. — Watson v . Davies, [1931] 1 
Ch. 455 ; 100 L. J. Ch. 87 ; 144 L. T. 545. 
1005 . Add, Annotation ; — Refd. The Joannis Vatis 
(1921), 91 L. J. P. 182. 

1009 . Add, Annotations : — Refd. Drughom v, 
Rederiaktiebolaget Trans- Atlantic, [1919] 
A. 0. 203 ; The Joannis Vatis (1921), 91 
L. J. P. 182 ; Underwood v. Bank of Liver- 
pool, Same v . Barclays Bank, [1924] 1 K. B. 
775 ; Robinson v. Midland Bank (1925), 41 


PART VII. SECT. 3. 

1002 ii. .1 — Farrell Sc Sons v. 

Poupore Lumber Co., [1936J 4 

D. L. Rl 783.— CAN. 

1000 v a. .1 — H. was 

tenant to P. of lands held under a lease 
whiob expired on Sept. 29. 1880. P. 
brought an ejectment to recover 
possession of the lands. Sc for mesne 
rates, 8c after ho was in a position to 
mark judgment, an agreement was 
entered Into In Nov. 1884, between 
H. Sc P., by which P. agreed to grant a 
lease to H. for 31 years from Sept. 29, 
1881, H. paying £860 on or before 
Deo. 15, as k for mesne rates up to 
that date. Sc for costs. Sc that H. should 
be at liberty to sell subject to the land- 
lord's approval. H. not having paid 
such sum of £860. judgment for posses- 
sion was entered on Deo. 16. After 
the entry of the judgment negotiations 
took plaoe between P. Sc D. who had 
taken the lands temporarily for grazing 
from H. for a lease of the said lands to 
D«. & on Jan. 2, 1885, D. paid P. 
£860, & the following day signed a 

S reposal for a lease for 35 years from 
ent. 29, 1884, at the yearly rent of 
£200. P. was only tenant for life of 
t he le nd s . 8c oould not take a fine. Sc 
there was no mention In the agreement 
with D. of the payment by him of the 
£860. On Jan. 6, 1885, the writ In the 
present action was Issued by P. against 


H. claiming £1,000 damages for mesne 
profits from the expiration of the lease 
on Sept. 29, 1880, Sc in the alternative 
£1,000 for use 8c occupation. H. by 
hia defence claimed the benefit of the 
payment by D. of the £860, & by leave 
of the judge at the tried paid 0 d. into 
ot. on the count in trespass. At the 
trial P.'s agent deposed that he told 
D. that whoever gave him £860 would 
got the land. D., who was examined 
for H., deposed that he knew £860 was 
claimed from H. for arrears of rent & 
costs, 8c that he was willing to pay that 
sum on getting a good lease. The 
question left to the Jury was " whether 
the £860 was paid by D. Sc received by 
P. as for the rent of the farm due by 
H." They found that it was. Sc that 
the 6 d. lodged in ct. was sufficient : — 
Held : there was evidence proper to be 
submitted to the jury that the £860 
was paid by D. Sc received by H. as 8s 
for the arrears ot rent Sc costs, Sc that 
it was competent for H. to adopt Sc 
claim the benefit of the payment as a 
defence to the present action. — 
Purcell v, Henderson (1885), L. R. 
16 lr.,213, 466.— 1R. 

1006 v b. .1 — A contract 

made on behalf of a person, but with- 
out his authority, by a person who does 
not profess to be noting for a principal 
cannot be ratified. — R kimxb v. Rosen, 
[19181 1W.W.R. 425.— CAN. 

1006 to. .] — A person does 
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not become a principal by any act of 
so-called ratification, unless at the time 


of the contract the so-called agent was 
not acting for himself but was intending 
to bind an ascertainable principal; 
even if it is intended that some un- 
named principal shall benefit, if the 
so-called agent purports to be acting 
for himself Sc not for another, the 
rule applies. — M cCallum v. Cohoe 
(1918), 44 O. L. R. 497 ; 46 D. L. R. 
733 ; 15 0. W.N. 262.— CAN. 


1006 vd. .1— Pltf. Sc F. 

were customers of defts.* bank Sc F. 
was, unknown to pltf., largely indebted 
to the bank. K., a branch manager, 
drew up a promissory note for $2,500 
which was signed by F. 8Umade pay- 
able to the order or pltf. on demand. 
Pltf. was induced to advance the 
$2,500 before the undertaking by K, t 
written on the note, ** this note will 
be paid when demanded," but K. did 
not sign this statement as branch 
manager. The bank received the 
money by pltf.'s cheque payable to 
order of F. Sc Indorsed by him, whiob 
sum was then used to liquidate F.'s 
debt to the bank. Pltf. claimed that 
deft, bank had ratified the acts of K. 
& were liable : — Held : it was not the 
intention ot K. as shown by the evi- 
dence to act as agent of derts. In the 
transactions. — Brabbkth v. Royal 
Bank of Canada (1923), 67 D. L. R. 
740.— CAN, 




VoL I. — Agency. Cases 1009—1040. 


T. L. R 402 ; Greenwood v. Martin’s Bank, 
Ltd., [1032] 1 K. B. 371. 

1018. Add. Annotation : — Refd. Ruby S.8. Corpn., 
Ltd. v. Commercial Union Assurance Co. 
(1933), 160 L. T. 38. 

1018. Add. Annotation : — Refd. Ruby S.S. Corpn., 
Ltd. v. Commercial Union Assurance Co. 
(1933), ISO L. T. 38. 

1019. Add. Annotations : — Refd. Greenwood r. 
Martin’s Bank, Ltd., [1932] 1 K. B. 371; 
Old Gate Estates, Ltd. v. Toplis & Harding 
& Russell, [1939] 3 All E. R. 209. 

1022. Add. Annotations : — Expld. & Distd. Watson 
v. Davies, [1931] 1 Ch. 466. Consd. Reynolds 
v. Atherton (1921), 126 L. T. 690. 

1026. Add. Annotation : — Refd. Reynolds v. Ather- 
ton (1921), 126 L. T. 690. 

1027. Add. Annotation : — Refd. lie Bebington’s 
Tenancy, Bebington v. Wildman, [1921] 1 
Ch* 559. 

1028. Add, Annotation : — Refd. Re Bebington’s 
Tenancy, Bebington v, Wildman, [19211 1 
Ch. 659. 

1029. Add . Annotation : — Refd. Re Bebington’s 

Tenancy, Bebington v, Wildman, [1921] 1 
Ch. 569. J 

1033. Add. Annotation : — Refd. Bowyer, Philpott 
& Payne v. Mather, [1919] 1 K. B. 419. 

1033a. After issue of notice to abate — Before 

institution of proceedings.] — By a bye-law 
of the city council of W., which was the 
sanitary authority of W., it was provided 
that whenever the council was in vacation 
the mayor & the chairmen of the respective 
committees of the council might give such 
instructions as were requisite with respect 
to any matter of an urgent nature, provided 
that all such acts were in due course reported 
to the council. The council of W. held no 
meeting between July 26, 1917, & Oct. 18, 
1917 — the summer vacation, & the public 
health committee of the council did not sit 
between July 17, 1917, & Oct. 9. 1917. On 
July 17, 1917, the public health committee 
passed & resolution appointing its chairman, 
& in his absence the acting vice-chairman, 
to deal with all urgent matters on behalf 
of the committee during the summer 
vacation. This resolution was reported to 
the council & approved by them on Julv 
26, 1917. About the middle of Sept. 1917. 
the medical officer of health, being satisfied 
that a nuisance existed upon certain 
premises in the district of the council & 
city of W., caused a written notice of the fact 
of its existence to be served on the owner 


of the premises under Public Health London 
Act, 1891 (c. 76), s. 3. As the nuisance was 
not abated, the matter was reported by the 
medical officer to the chairman of the public 
health committee, & the latter, considering 
that the matter was urgent, & acting under 
the authority conferred upon him by the 
resolution of the public health committee, 
which had been confirmed by the council, 
as before stated, directed that a notice should 
be served upon the owner of the premises 
requiring him to abate the nuisance in accord* 
ance with the provisions of sect. 4 of the Act. 
This notice, which was issued in due form, 
was served upon the owner on Sept. 26, 
1917. This action of the chairman was 
reported to the public health committee at 
their first meeting after the summer vacation, 
on Oct 9, 1917, & approved by them, & 
the matter was later on, on Oct. 18, 1917, 
reported to & approved by the council. As 
the nuisance still continued, proceedings were 
taken against the owner by the sanitary 
inspector, & on Dec. 6, 1917, an order was 
made for its abatement by the magistrate 
who heard the complaint. The owner there- 
upon applied for & was granted a rule nisi 
for certiorari to quash the order of the magis- 
trate on the ground that the same was made 
without jurisdiction, the notice of Sept. 25, 
1917, not having been given by the authority 
or direction of the council or of the public 
health committee, or after consideration by 
them in pursuance of Public Health London 
Act, 1891 (c. 76), s. 4 (1) : — Held: as the 
act of the duly authorised agent of the 
council, namely, the chairman of the public 
health committee, appointed to act in urgent 
matters during the vacation under the bye- 
law & in pursuance of the resolution of the 
committee subsequently ratified by the 
council, was reported to & approved & 
ratified by the council prior to the institution 
of proceedings against the owner of the 
premises, the ratification related back to the 
time of the doing of the act in question, 
namely, the serving of the notice of Sept. 25, 
1917, & the magistrate had jurisdiction to 
make the order of Dec. 5, 1917. — It. v. 
Chapman, Ex p . Ahlidob, [1918] 2 K. B. 
298 ; 87 L. J. K. B. 1142 : 119 L. T. 59 • 
82 J. P. 229 ; 16 L. G. R. 525, D. C. 

Annotation : — Refd. Bowyer, Philpott & Payne v. Mather, 
[1010) 1 K. B. 410. 

1040. Add, Annotations: — Refd. Prnger v . Blat- 
spiel, Stamp & Heacock, [1924] 1 K. B. 566; 
Tarn v. Scanlan, Neilsen, Andersen v. Collins, 
Muller (London) v. Lethem, Muller v . I. B. 
Comrs. (1927), 44 T. L. R. 53. 


PART VII. SECT. 5. 

1037 vd. .] — In order that a 

person may be deemed to have ratified 
an act done withont his authority, it is 
necessary that at the time of the 
ratification be should have full know- 
ledge of all the material circumstances 
In which the act was done, unless be 
intends to ratify the act « take the 
risk whatever the circumstances may 
have been. — Wheeler r Risky (1918). 
42 O. L. R. 054 ; 14 O. W. N. 190 ; 43 
D. L. Ft. 92.— CAN. 

1087 vtii. .] — The agent of deft*. 

hired pltfs., but exceeded bis authority 
In regard to thejterms of hire : — Held : 
(lefts, were not estopped by accepting 
pltfs.* services, from disputing pltfs. * 


claim for wages, defts. having repudi- 
ated the agent’s authority as soon as 
the terms of the contract were brought 
to their attention. — Roy v. St. John 
Lumber Co., Fisher e. St. John 
Lumber Co. <1019), 46 N. B. R. 120- 
CAN. 

1037 ix. - ] — The burden of prov- 
ing ratification rests on the person 
alleging it, who must prove full 
knowledge of the facts. — Thompson 
t>. Lynne, fl921) 2 W. W. R. 635; 
56 D L. R. 720 ; 14 Sask. L. R. 282.— 
CAN. 

1037 x. .j — A grain broker 

placed, according to his practice, a 
written confirmation of a purchase of 
grain made for a customer in a rack 
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which was in the broker's office 6c 
had boon pointed out to the customer, 
& the confirmation remained thore for 
a month. The broker knew the cus- 
tomer's street address. The customer 
had not instructed the broker to make 
the purchase in question : — Held : the 
confirmation did not affect the customer 
with notice of or liability for the trans* 
action. — Melliniuk v. Morrison 6c 
Kelly, Ltd.. (1930) 1 W. W. R. 602 ; 
1 D. L. R. 084.— CAN. 


PART VII. SECT. 6, SUB-SECT. 1. 

1044 vii. . 1 — In considering 

whether a person Is bound by the acts 
of an ostensible agent which are alleged 
to havo been ratified, the distinction 



Cana 1046—1168 , English and Empire Digest Supplement. 


1046a Add. Annotation: — Retd* Burnham -on-Sea 
Urban District Council v. Charming, [1033] 
W. N. 61. 

1079* Add. Annotation: — Aa to (1) Reid* Be 
Bebington's Tenancy, Bebington v. Wildman. 
[1021] 1 Oh. 550. 

1098. Add. Annotation: — Apld. Bonham v. May- 
cock (1028), 138 Im T. 786. 

1102. Add. Annotations: — Consd. Be Bankruptcy 
Notice, [1024] 2 Oh. 76. Reid. Edwards v. 
Motor Union Insoe., [1022] 2 K. B. 240; 
Be Simms, Ex p. Trustee, [1034] Oh. 1 ; 
Oaxton Publishing Co. v. Sutherland Pub- 
lishing Co., [1939] A. C. 178 ; United Aus- 
tralia, Ltd. v. Barclays Bank, Ltd., [1939] 
2 K. B. 53, 0. A. 

1104a. .] — If goods in the city of London 

are sold by a broker, to be paid by a bill of 
exchange, the vendor has a right, within a 
reasonable time, if he is not satisfied with 
the sufficiency of the purchaser, to annul 
the* contract. But the vendor must intimate 
his dissent as soon as he has had an opportunity 
to inquire into the solvency of the purchaser. 
Five days considered too long a period for 
this purpose.— Hodgson v. Davies (1810), 2 
. Camp. 530 ; 170 E. R. 1241, N. P. 

Annotations : — Refd. Maxwell t>. Dear* (1*54), 23 L. T. O. S. 

1 ; Humfrey v. Dale (1857), 7 E. ft A. 266. 


1105. Add. Annotation: — Rsfd. The Yuri Maru, 
The Woron, {1027] A. 0. 906. 

1109. Add. Annotation •• — Aa to (2) Reid. Koenigs* 
blatt v. Sweet, [1923] 2 Oh. 314. 

1110. Add. Annotation Refd. United Australia, 
Ltd. v. Barclays Bank, Ltd., [1030] 2 K. B. 
53. 

1123. Add. Annotation : — Consd. Trollope (Geo). 

& Sons v. Martyn Bros., [1034] 2 K, B. 436. 
1128. Add. Annotation: — Refd. Koenigsblatt v. 
Sweet, [1023] 2 Oh. 314. 

1120. Add. Annotation : — Retd. Robinson e. Mid- 
land Bank (1025), 41 T. L. R. 402. 

1138. Add. Annotation: — As to (2) Refd. Com- 
mercial & Estates Co. of Egypt v. Board of 
Trade, [1025] 1 K. B. 271. 

1145. Add. Annotation : — Refd. Consolidated En- 
tertainment, Ltd. v. Taylor, [1037] 4 All 
E. R. 432. 

1146. Add. Annotation : — Expld. & Dlfltd. Watson 
v. Davies, [1031] 1 Ch. 456. 

1158. Add. Annotation: — Refd. Koenigsblatt v. 
Sweet, [1023] 2 Oh. 314. 

1160. Add. Annotation : — Ae to (1) Refd. The 
Joannis Vatis (1021), 01 L. J. P. 182. 

1168, Add. Annotation : — Refd. United Australia, 
Ltd. v . Barclays Bank, Ltd., [1939] 2 K. B. 
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is to be observed between & ratifica- 
tion to be implied from conduct 
showing an Intention to ratify ft an 
estoppel to deny ratification, the case, 
that is, where, without a conscious 
intention to ratify, the so-called 
principal is estopped from denying 
that his conduct must be treated ae a 
ratification. — M cKay v. Tudhopb 
Anderson Co., Ltd., [1918] SW.W.R. 
994 ; 44 D. L. R. 100 ; 14 Alta. L. R. 
131. — CAN. 

1044 Till. .] — Ratification by a 

principal of the acts of an alleged agent 
must be evidenced either by dear 
adoptive acts or by acquiescence 
equivalent thereto, ft the act or acts 
of adoption or acquiescence must be 
aooompanied by full, knowledge of all 
the essential facts. — Thompson v. 
Lynne, [19211 2 W. W. R. 635 : 56 
D. L. R. 729 ; 14 Bask. L. R. 282.— CAN. 

1044 lx. — — .] — If an agent exeoutes 
on behalf of a former nrinoipal a con- 
tract for the sale of land, although his 
authority to execute such oontraots 
has terminated, then it the purchaser 
seeks to bold the principal liable there- 
under he must show that the principal 
has plaeed himself by some act or 
omission of his own in a Position which 
compels him to aooept tne contract ft 
carry out its terms: & this is not 
shown where there does not appear 
to have been any holding out of suoh 
agent by the principal either to the 
purchaser directly or by oiroum- 
stanoee of publicity which reached Mm 
& upon which he acted. — Z rkebbakt 
*. Powell, U921) 3 W. W. R. 528.— 
CAN. 

1044 s. ~ — .1— Abbott v. MoDou- 
OAEX ft Oowani (Man.), [1928] 1 
ghL. R. 295 ; [1927) 3 W. W. R. 816.— 

PART Vll. SHOT. 6, SUB-SECT. 8. 

1086 1. Purchase — Acceptance of 


goods bought.] — Where an agent, autho- 
rised to buy goods of a certain kind, 
buys goods of a different kind, if the 

S rincipal for whom they are bought, 
cio ugh repudiating the contract ft 
returning most of the goods, keeps 
part of them, he thereby does an act 
In relation to the goods wMoh is 
inconsistent with the ownership of the 
seller, ft so accepts them, ft in so doing 
ratifies the purchase. — Bontex Im- 
porting Co. v. Panar (1922), 63 
D. L. R. 200 ; [1922] 1 W. W. R. 128. 
—CAN. 

1100 iv. — Paid by cheque 

of unauthorised agent.}— S. took part in 
the negotiations for the sale of an engine 
by applt. to reap., but was not applt . 'b 
agent either to elfeot the sale or to 
collect the purchase-money. Alter 
the sale resp. paid the money to S., 
thinking that he was applt. *8 agent, 
ft a tew days later S. tola applt. that 
ho had reoelved the money but could 
not pay it over then, ft offered to pay 
Interest on it, to wMoh applt. agreed. 
After several applications from applt. 
8. handed him a oheque for the balance 
shown to be due in an accompanying 
statement, in wMoh 8. debited himself 
with Interest ft took credit for com- 
mission. Applt. acoepted the cheque 
ft paid it into Ms account, bnt It was 
dishonoured & be then sued resp. for 
the purchase-money : — Held: apilt.^ 
acoeptanoe of the cheque was a dear 
adoptive act evidencing ht» ratification 
of S.’s unauthorised aot in receiving 
the money. — McEwan t>. Johnstons, 
[1918] N. 7*. L R. 49.— N.Z. 

so. — — Demand for payment ever 
of deposit.] — Where an agent had no 
authority to sell on the terms on wMoh 
he dJd tell: — Held: a letter of the 
principal, demanding payment of the 
money reoelved by the agent as a 
deposit, old not ratify the action of 
the agent in Belling. — Pringle e. 
M'Kjlt, [19221 N. Z/L. R. 818.— N.Z. 


“wiusj .j — wnere a 

principal, knowing the full circum- 
stances of the si gning of an agree- 
ment for sale ft purchase of land by an 
agent on his behalf, does not notify 
the purchaser of his repudiation for 
nearly three years he is estopped by 
Ms aots ft conduct from objecting to 
the agreement. — West v. Dillioan, 
[1921] N. Z. L. R. 617. — N.Z. 

•k. Acknowledgment of order.] — An 
acknowledgment of an order given to 
an agent who Is acting in excess of Ms 
authority is not ratification. — McIsaao 
v. Fraser Machine ft Motor Go.. 
Ltd. (1910), 44 N. S. R. 298.— CAN. 

PART VII. SCOT. 6, SUB-SECT. 8. 

„ 11 ? 7 parson alleging ratifica- 
tion. ] — The burden of proving ratifica- 
tion rests on the person alleging it, 
who must prove full knowledge or the 
facts. — Thompson v. Lynne, [19211 
2 W. W. R. 635 : 56 D. L. R. 729 ; 
H Saak. L. R. 284.— CAN. 

PART VII. SECT. 7. SUB-SECT. J. 

1122 ill. An aot done by a 

person on behalf of another person, 
but without that other person’s autho- 
rity or knowledge, ft subsequently 
ratified by that other creates the 
relationsMp of principal ft agent 
between the parties in respect of t-h at 
act. — Great Webv Farms, Ltd. v. 
Hansberoer, [1924] 1 D. L. R. 185. — 
CAN. ^ 

PART VIL SECT. 7, SUB-SECT. 2. 

them for other goods ft the princi- 
pal ratifies the transaction, the goods 
received in exchange become the 
principal’s property. — R ex Grocery 
0. HJOO8 A KratN. [19*81 S D. L. R. 
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Fart VIII. — Relations between Principal and Agent. 


1175. Add. Annotation : — Retd. Cheshire 

Vaughan, [1920] 3 K. B. 240. 

1176* Add. Annotations : — Retd. Cheshire v. 
Vaughan, [1920] 3 K. B. 240 ; Maekell v. 
Hffl, [1921] 8 K. B. 157. 

1186. Add . Annotation : — Held. Gokal Chand- 
J&gan Nath v. Nand Ram Dae-Atma Ram, 
[1939] A. C. 100. 


1192. Add, Annotation : — As to (3) Retd. Jarvis v. 
Moy, Davies, Smith, Vandervell & Co., [1930] 
1 K. B. 399. 

1195. Add. Annotation : — Held. Hinfra Akt. v. 
Sinfra, Ltd., [1939] 2 All E. li. 075. 

1196. Add. Annotation .—Refd. Re City Equitable 
Fire Insce., [1926] Ch. 407. 

1200. Add. Annotations: — Consd. Gould v. S. E- 
& C. Ry., [1920] 2 K. B. 186. Apld. Finn v . 
Shelton Iron, Steel & Coal Co. (1924), 131 
L. T. 213; Westminster Bank v. Hilton 
(1928), 130 L. T. 315. Consd. Calico Printers' 
Aasocn., Ltd. v. Barclays Bank (1930), 145 
L. T. 61. Retd. WeigaJl v. Runciman (1910), 
85 L. J. K. B. 1187; Weiss, Biheller & 
Brooks v. Farmer, [1923] 1 K. B. 228 ; 
Portofino Tank Steamer Owners v. Berlin 
Derunaptha (1934), 39 Com. Cas. 330; 
Strathlome S.S. Co. v. Andrew Weir & Co. 
(1934), 40 Com. Cas. 168. 

1208. Add. Citation 13 Asp. M. L. C. 403. 

1208a. .] — Vale (J.) & Co. r. Van 

Oppen & Co., Ltd. (1921), 37 T. L. R. 367. 
1211. Add. Annotations : — Apld. Weigall v . Runci- 
man (1910), 13 Asp. M. L. C. 463. Refd. 
Finn v . Shelton Iron, Steel & Coal Co. 
(1921), 131 L. T. 213. 

1218. Add. Annotation : — Refd. Savory & Co. v. 

Lloyds Bank, Ltd. (1932), 48 T. L. R. 344. 
1281. Add. Annotation : — Refd. Vaile Bros. v. 

Hobson, Ltd. (1933), 149 L. T. 283. 

1288a. Duties of sole agent.] — Pltf. co., who had 
the sole export agency for a certain brand of 
whisky in Australasia, made a contract with 
deft, co., whereby the latter became the sole 
agent in New South Wales for the sale of that 
whisky. By a clause in this contract, deft, 
co. agreed to devote the principal part of 


their energies, bo far as Scotch whisky was 
concerned, by means of themselves, their 
travellers, & others, to pushing the sale of 
this whisky in bulk throughout New South 
Wales. They were, however, not precluded 
from selling proprietary brands of whisky in 
response to orders therefor, nor from dis- 
posing of their stocks of such whiskies. Pltf. 
co. became dissatisfied with the volume of 
orders received from deft, oo., & sued them 
for breach of contract. It was also a term 
of the contract that pltf. co. should supply, 
inter alia , all corks for the bottling of the 
whisky, but, by a substituted agreement, 
deft. co. used a form of stopper which had a 
lead liner, & a quantity of whisky was thereby 
rendered unfit for sale : — Held : (I) deft. oo. 
was under an obligation vigorously to pro- 
mote the sale of the whisky exported by pltf. 
co., & to sell as much of that whisky as they 
could throughout the whole period of the 
contract, such obligation being subject to 
their rights under the contract to sell their 
existing stocks of whisky, & to supply pro- 
prietary brands in response to orders therefor. 
The obligation under the contract was not 
satisfied by inaction & merely not preferring 
other brands ; (2) deft. co. had broken their 
contract, in that they had not made a steady 
effort to sell the whisky supplied by pltf. co., 
nor had they done their best to promote its 
sales in their tied & managed houses. 
Further, their travellers had solicited orders 
for other brands ; (3) it was a breach of the 
contract to allow the exhibition of advertise- 
ments, in tied & managed houses, of com- 
peting proprietary brands ; though they 
would be permitted to stock such brands, & 
to include them in their lists of brands 
stocked ; (4) there was no implied warranty 
on the part of deft. co. that the stoppers were 
free from defect, but, from the relationship 
between the parties, who were both concerned 
with the reputation & success of this 
particular whisky, there was an obligation 
upon deft. co. to use reasonable care in the 
matter, & this they had not done. — 
Davis (B.), Ltd. v. Tooth & Co., Ltd., 
[1937] 4 All E. R. 118 ; 81 Sol. Jo. 881, P. 0. 


PART VIII. SECT. 2,8UB-SECT.l. — A. 

1184 v. - Goods not in 

aooonkmoe with order .J — Defts. gave to 
pltf. a written order to ship from 
England on account of delta, one 
thousand two-gallon Sc two hundred 
A fifty three-gallon stoneware jars. 
Pltf. ordered jars from a manu- 
facturer In England to be shipped in 
performance of this order. Two lots 
were shipped $ delivered to defts. who 
paid for them. Delivery of the last 
lot. which comprised thirty-nine three- 


throe more of the three-gallon jars 
& twenty-five less of the two-gallon 
Jar* than had haem ordered. A also that 
the months of a large number of the 
jars were not of the specified rt*e 
add : pltf. was under a duty to 
purchase goods for defts. of the 
de s cripti o n ordered. Sc bis failure to do 
so amounted to a breach of duty.— • 
»p«M v. Roofs, (1982] N. Z. L. R. 

1188 IL .J — Wheat held 


by defts. for pltfs. was on pltfs.* order 
shipped by defts. from M. to A. 
Pltfs. telegraphed instructing defts. 
to sell at once. Defts. wrote saying 
that until the cars arrived at A. they 
were unable to sell. They at once, 
however, tried to Fell Sc after ten days 
did so : — Reid : y they were Justified 
in selling at the price then obtainable 
Sc without receiving further instruc- 
tions. — Jackson e. Saskatchewan 
Co-operative Elevator Co., Ltd., 
(19191 3W.W.R. 572. — CAN. 

sw. Failure to read contract of 
agency .) — A person signing a contract 
of agency by which he takes over 
goods is bound by a term requiring 
him to insure, whether he reads the 
oontract or not. — Ora y -Campbell, 
Ltd. v. Flynn, [1928] 1 D. C. R. 51.— 
0AN.1 

PART VHI. SECT. 2. SUB-SECT. 8.— 

A, (a). 

12141v. — NegHgtnt misrepre* 
semUd&tm .) — An agent who in breach 
of his duty to his principal induces 
him by negligent misrepresentation to 
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enter into a contract is liable to make 
good to his principal the loss arising 
therefrom. 

In such a case the principal may 
recover either in tort or in oontract, 
5c it is no answer to his claim that he 
is also entitled to recover from the 
other party to the oontract induced 
by his agent. — Y ouno v. Tashell, 
(19181 N.Z. L. R. 924.— N.Z. 

1214v. The duty of a paid 

agent to his prinolpal is to exercise 
care, skill, 5c honesty, 5c if he takes on 
himself to convey information which 
he considers it material that his 
principal should know. Sc which he 
reoommends 5c intends his principal 
to adopt, it is his duty to use reason- 
able care Sc skill in ensuring the 
accuracy of that information. — Brown 
v. Thornes, (19201 N. Z. L. R. 300 — 
N JZ. 


PART VIII. SECT. 2, SUB-SECT. 2,~ 
A. (b). 

•b. Agent liable for failure to give 
information . }— -Phillips v. Barns 
(1987), 81 Sol. Jo. 814, P. 0.— HID, 



Cmw 1248a— 1268a. English and Empire Digest Supplement. 


1848a. Extent of liability.] — Pltf. employed 

deft., a chartered accountant, to investigate 
the affairs of a co. in which he was interested. 
In a letter of instructions to deft. pltf. 
inserted libellous statements concerning two 
officials of the co. Deft, handed the letter 
to his partner, who negligently left it at the 
co.’s office. The manager found it, read it, 
& communicated its contents to the two 
persons defamed, each of whom sued pltf. 
for libel & obtained judgment against nim 
for damages & costs. Pltf. then sought to 
recover from deft, the amount which he had 
paid for damages & costs in the libel actions 
as damages for breach of an implied duty to 
keep secret the letter of instructions : — 
Held: pltf.’ s liability for damages in the 
libel actions did not result from deft.’s 
breach of duty, & deft, was liable for 
nominal damages only. — Weld -Blundell v. 
Stephens, [1920] A. 0. 956 ; 89 L. J. K. B. 
705 ; 123 L. T. 593 ; 36 T. L. R. 640 ; 64 
Sol. Jo. 529, H. L. 

Annotations: — Gonsd. He Polomls ft Furness Withy, [1921] 
3 K. B. 560 ; A. ft B. Taxis v. Secretary of State for Air, 
119221 2 K. B. 328 ; Harnett v. Bond, [19241 2 K. B. 517; 
Bradatreets British, Ltd.v. Mitchell (1932), 48 T. L. It. C70. 
Retd. Proops e. Chaplin (1920), 37 T. L. R. 112 ; Elliott 
Steam Tuff Co. v. Shipping 1 Controller, [1922] 1 K. B. 
127 j The San Onofre, (19221 P. 243 : Adelaide S.S. Co. 
v. R„ [1923J 1 K. B. 59 ; Tournier r. National Provincial 
ft Union Bank of Enffland, [1924] 1 K. B. 461 : Ham- 
brook v . Stokes, [1925] 1 K. B. 141 Britannia Hygienic 
Laundry Co. v. Thomyoroft (1926), 135 L, T. 83; Single- 
ton Abbey (Owners) v. Paludina (Owners), The Paludina 
(1926), 95 L. J. P. 135. 

1243b. .] — Accountants, employed to 

prepare balance-sheets from the books of a 
firm, stated the amount of “ cash at the 
bank ** as it appeared in the books, without 
examining the bank pass-book, or obtaining 
any statement in reference thereto from the 
bank, or informing the firm that they had 


not done so. The entries in the books were 
falsely made by a fraudulent clerk, whose 
defalcations were not * discovered, as they 
would have been if the entries in the books 
had been checked by reference to the pass* 
book: — Held: (1) the accountants were 
negligent; (2) they were liable in damages 
for the amount of the defalcations of each 
year which would have been discovered if the 
roper steps had been taken as to the pass- 
ook. — Fox & Son v. Morrish, Grant & 
Co. (1918), 35 T. L. R. 126 ; 63 Sol. Jo. 193. 

1250. Add. Annotation : — Apld. Re City Equitable 
Fire Insce, [1926] Ch. 407. 

1251. Add. Annotation : — Apld. Re City Equitable 
Fire Insce. (1924), 40 T. L. R. 853. 

After this case add “ See , generally , Com- 
panies, Vol. IX., pp. 663 et aeq 

1263a. .] — Agents employed to sell land are 

generally employed to obtain the best pur- 
chase price reasonably obtainable. Their 
duty to their principal does not cease when 
• they have procured an offer to purchase 

. which he accepts subject to contract. It is 

still their duty to inform him of any offer 
which they receive at a higher price than 
that so accepted, & they remain subject to 
this duty until final contracts of sale A pur- 
chase have been signed & exchanged. 

The owner of house property employed a 
firm of house agents to sell the property. 
They gave particulars to a tenant of the 
property, among other persons, & procured 
an offer from a prospective purchaser. They 
communicated this offer to the owner, & he 
accepted it subject to contract. The tenant 
then made an offer to the agents to purchase 
the property from the prospective purchaser 
at an increased price. In the bond fide belief 


PART VIII. SECT. 2, SUB-SECT. 2.— 
B. (b). 

1245 iv. .] — A law-ogont, 

to whom a dlent entrusted money for 
Investment on heritable security to 
yield 6 per oent., invested £1,000 of the 
amount in 1903 on a heritable bond 
which bore to be secured over tenement 
property, ft £200 on a postponed bond 
over other subjects. These properties 
both belonged to another client of tbe 
agent's firm, who. In 1905, died 
insolvent. Sc heavily Indebted to the 
firm. He had granted an ex facie 
absolute disposition of the tenement 

{ property In favour of the firm prior 
n date to the bond for £1,000, which 
loan was accordingly not validly 
aeoured ; & the postponed bond for 
£200 was worthless, as the prior bond 
exhausted the value of the security 
subjects. None of these facts were 
oommunloated to the lender: — Held: 
while the agents were not guilty of 
negligence In Investing the money as 
they did In 1903, In view of the fact 
that they were called upon to obtain a 
5 per oent. investment, they wore guilty 
of negligenoe upon the death of the 
borrower In 1905. in respect that, a 
oonfliot of interest having then arisen 
between them ft the lender in connec- 
tion with the £1,000 bond, they failed 
to inform their client of the position, 
failed to realise her investments, ft 
failed to advise her to seek independent 
legal advice — Wernham e, M'Lban, 
Baird ft Nbxiaon, [1925] S. C. 407.— 
SCOT. 



1260 1. Factor.] — Where advances 
are made by a factor on the security of 
a world commodity, such as grain, 
consigned to him for sale, it Is liis duty 
to deal with the goods in such a way 
as to guard, not only himself, but the 
principal also, against loss. There is 
Implied in every such transaction a 
right on the part of the factor to 
realise on his security whenever the 
exigency of the case demands it. — 
United Grain Growers, Ltd. v . 
Mabey. [19251 1 D. L. R. 301 ; [1925] 
1 W. W. R. 19.— CAN. 

1260 ii. .] — Where an elevator 

company advanoes money on the 
security of grain delivered to it in 
storage which it is authorised by the 
contract between it ft the borrower to 
sell without notioe at any timo it 
deems Itself un secure, the co. is not. 
In the absence of an express agreement 
to that effect, restricted to resorting 
to the pledged grain to obtain repay- 
ment, but can sue on tbe implied 

K Lise to repay whioh is ordinarily 
ent to a loan : ft, moreover, the 
co. is not obliged to sell the grain ft, 
if it does sell It, oannot be held to havo 
been negligent ft, therefore, liable to 
the borrower merely because it did 
not sell at a time when it could have 
reoeived a higher price than it did 
receive. — Patterson (N. ft Co., 
Ltd. e. Oarnduff, [19311 iw.W.R. 
221.— CAN. 

1262 ii. Extent of duties.}— 

If a local agent is entrusted by an 
absent owner with looking after ft 
renting a furnished house, then, 
although he is not an insurer of the 
safety of the property, be must use 
reasonable oare ft duigenoe in Its 
protection ft preservation, ft if he fails 

70 


to do so he will be liable for the 
resulting loss. If furniture disappears 
or Is damaged beyond reasonable 
wear ft tear, he le primd fade liable to 
account for It. Evidence sufficient 
to excuse him from liability would In 
some instances be quite light, in others 
more burdensome, depending on such 
questions as the checking over or not 
of the articles of the furniture, tbe 
character of the tenants & the con- 
stituents of the tenant's family, the 
value ft nature of the missing articles, 
etc. 

When the owner claims damages 
against the agent for lost or damaged 
articles the question of liability may 
be directly involved in regard to each 
article, ft that liability is a question 
for the Judge, ft in such case tbe value 
of auy article or the damage done to 
it can be most conveniently deter- 
mined by the Judge when deciding 
the question of liability, rather than by 
a referee. — Caruub v . Northern 
Trusts Co., [1924] 2 W. W. R. 961.— 
CAN. 

1262 iii. .1 — A bouse agent, 

employed to look after the renting 
of a furnished house, must keep a 
proper inventory of the furniture ft 
check it over carefully with each 
incoming ft outgoing tenant, ft be 
must exercise oare in seeing that 
tenants to whom he rents the house 
are the proper sort of persons to occupy 
it; but, in the absence of a speck] 
contract, tbe agent is not a guarantor 
of tbe rent, or bound to pay the taxes, 
or to notify the owner so as to prevent 
a sale of the house for non-payment 
thereof. — B yland v . Costehton 
(B. C.), 119271 1 D.L.R. 1166 ; [1997] 
1W.W.R, 940.— CAN. 
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that they had performed their duty as agents 
to the oymer when he had accepted the offer 
of the prospective purchaser subject to con- 
tract, they omitted to inform the owner of 
the offer of the tenant. Afterwards final 
contracts for the sale & purchase of the pro- 
perty were signed & exchanged by & between 
the owner & the prospective purchaser. The 
owner then brought an action against the 
agents for damages for breach of duty in not 
disclosing to him the offer of the tenant 
before the contracts were signed & exchanged. 
The agents counterclaimed for commission 
on the sale of the property : — Held : the 
obligation of the agents to the owner was not 
fully performed when he had accepted the 
offer subject to contract but continued until 
final contracts were exchanged ; this obliga- 
tion involved a duty to communicate to him 
the offer of the tenant; having committed 
a breach of this duty they were liable in an 
action for damages, & the measure of 
damages was the difference between the price 
named in the contracts & the price offered 
by the tenant ; also in the circumstances the 
agents were entitled to their commission. 

There may well be breaches of duty which 
do not go to the whole contract, & which 
would not prevent the agent from recovering 
his remuneration ; & as in this case it is 
found that the agents acted in good faith, & 
as the transaction was completed & applt. 
has had the benefit of it, he must pay 
the commission (Atkin, L.J.). — Keppel v . 
Wheeler, fl9271 1 K. B. 577 ; 90 L. J. K. B. 
433 : 136 L». T. 203. C; A. 

Annotation n: — Folld. Harrods, Ltd. v. Lemon, [19311 2 
K. B. 157. Apld. Raymond v . Wooten (1931 ), 47 T. L. R. 
806. Confld. Trollope (Geo.) & Sons e. Martyn Bros., 
[1934 12 K.B. 436 ; Musson v. Moxley, [1936] 1 All E. R. 64 ; 
Way & Waller, Ltd. v. Vorrull, 11939] 3 All K. K. 533. 

1263b. Valuation.] — Pltf., relying on a valua- 

tion of freehold property by defts., advanced 
money on mtge. to the owner of the property. 
The valuation was excessive, it having been 
made without the skill So care which defts. 
owed to pltf., & pltf. suffered loss owing to the 
default of the mtgor. : — Held : by the Ct. of 


Appeal, in an action by pltf. against defts. 
for negligence, pltf.’s damages were not 
limited to the difference between the amount 
of the valuation & the true value of the 
property at the time of the valuation, but 
he was entitled to recover the actual loss 
suffered by him as a result of his lending 
the money, including the difference between 
the sum advanced by him & that received by 
him when, having entered into possession of 
the property, he sold it, the amount of 
interest which the mtgor. had failed to pay, 
the cost of insuring the property & of main- 
taining it in repair while it was in pltf.’s 
possession, legal charges during that period, 
the expenses of abortive attempts to sell the 
property, estate agents* commission on the 
eventual sale of the property So legal charges 
in connection with the sale. — Baxter v. 
Gapp & Co., I/td., [1939] 2 K. B. 271 ; [1939] 
2 All E. It. 752 ; 108 L. J. IC. B. 522 ; 100 
L. T. 533 ; 55 T. L. R. 739 ; 83 Sol. Jo. 430, 
C. A. 

1205. Add. Annotation : — Refd. Re City Equitable 
Fire Insce., [1925] Oh. 407. 

1267. Add. Annotations : — Refd. Banbury v. Bank 
~ of Montreal, [1918] A. C. 620; Everett v. 
Griffiths, [1920] 3 K. B. 163. 

1269. Add. Annotations : — Apld. Jlalliwell v. Ven- 
ables (1930), 99 L. J. K. B. 353. Refd. 
Banbury v. Bank of Montreal, [19181 A. C. 
020 ; Coldman v. Hill, [1919] 1 K. B. 443 ; 
The Empress (1922), 92 L. J. P. 42 ; Pratt v . 
Patrick, [1924] 1 K. B. 488. 

1279. For “ For full anns., see Practice & 
Procedure,** read “ For full anns., see 
Executors, p. 745, No. 7745.** 

1288. Delete “ For full anns., see Equity.'* 

1304. Add. Annotation : — Refd. A.-G. v. Goddard 
(1929), 98 L. J. K. B. 743. 

1311. Add. Annotations : — Apld. Holt v. Markham, 
[1923] 1 K. B. 504. Dlstd. Jones v. Waring 
& Gillow, [1920] A. 0. 070. Refd. British & 
North European Bank v. Zalzstein, [1927] 
2 K. B. 92 ; Anglo-Scottish Beet Sugar 


1264 li. Acting for vendor & 

purchaser — Payment of rents to vendor 
after notice of claim by purchaser .] — 
Where an agent who acted lor both 
parties in connection with a sale of 
Immovable property on the terms of 
“ cash against transfer,** received the 
rents Sc, after notice that they were 


led by 
to the 


over to the seller as having, in his 
opinion, the better title thereto : — 
Held : he was personally liable to the 
purchaser therefor. — D e Kock v. 
Fincbam (1902). 19 8. C. 136.— S. AF, 

1264 Ui. Advice as to values.) — 

Pltf. employed defts. who were land 
agents, to dispose of certain land, Sc 
they induoed him to exchange his pro- 
perty for certain other lands which 
were lees in value than those of pltf. 
Pltf. was in humble circumstances Sc 
of little business experience: — Held: 
It was the duty of defts, to see that an 
inadequate consideration was not ac- 
cepted for the disposal of pltf.’s pro- 
perty without advising him as to 
values. This duty obtains, notwith- 
standing that the agent may be acting 
as agent for both parties to the ex- 
change transaction. — How v. Carman, 
[1931] a A. S. R. 413.— AUa 
•w. Wool broker.) — A wool broker. In 
oases where he receives wool from a 
customer upon which a limit has been 
placed, la not in law bound to indicate 


to the customer the state of the 
market from time to time, so as to be 
liable In damages if he fails to do so. — 
Ferreira v. Gingell, [1021] E. D. L. 
374.— fi. AF. 


PART VUI. SECT. 2, SUB-SECT. 2.— C. 

1269 vii. .1 — Deft., an Insur- 

ance broker, gratuitously procured 
policies from American cos. : — Held ; 
as it was not shown that deft was in 
any way negligent, or that he know or 
ought to have known of the invalidity 
of the policies, deft, was not liable. — 
Dimitrovs v. Bonder (1924), 56 
O. L. R. 119.— CAN. 


PART VIIL SECT. 2, SUB-SECT. 3.— 
A. (a). 

ti. Purser employed on ship by 

railway company — Money advanced by 
company to enable ship to be procured. 1 — 
Held : the co. were not liable to account 
to the shipowner for money received 
by the purser Sc not paid over, for he 
was accountable to the shipowner. — 
Vanbuxry v. Buffalo Sc Lake Huron 
Ry. Co. (1861), 20 U. C. R. 630.— CAN. 


1276 1. Failure to keep accounts — 
Liability for charges of accountant pre- 
paring accounts }— Deft., employed by 
pltf. to administer his affairs, exhibited 
gross negligence in carrying out his 
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trust. He failed to keep proper books 
or records of pltf.’s affairs or to render 
aooDunts. Pltf. was compelled to 
employ accountants to prepare ac- 
counts between the parties : — Held: 
pltf. was entitled to claim the charges 
of two accountant* for preparing 
accounts between the parties as 
damages due to deft. *s negligence, 
which deft, should have contemplated 
as the natural result of such negli- 
gence. — M ead v. Clarke, [1922] 
E. r>. L. 49.— S. AF. 

•x. No duty to account to minor — Agent 
appointed by guardian.) — An agent 
appointed by the guardian of a minor 
is not liable to account to the minor 
for hlr acts, even though be received 
properties belonging to the minor. — 
Ramathan Chkttiar v. Muthiah 
C flETTT (1919), 1. L. R. 43 Mad. 429.— 
IND. 

•y. Accounts framed on wrong basis — 
ib containing (ncorrerl items.) — Deft, 
was employed by pltfs., tho ex ora. or 
an estate, to administer the estate on 
their behalf. Pltfs. having sued deft, 
for an account : — Held as the 
accounts rendered by deft, were 
framed on a wrong basis as between 
principal Sc agent & were Incorrect lu 
certain particulars, deft, mast render 
an account within fourteen days. — 
Kbjgb v. Van Due’s Executors. 
[1018] App. D. 110.— 6. AF. 



Caaea 1811—1888. English and Empibe Digest Supplement. 


Corpn., Ltd. v. Spalding Urban District 
Council, [1937] 3 ARE. R. 335. 

1315. Add., Annotation : — Retd. Oamillo Tank 
S.S. Go. v . Alexandria Engineering Works 
(1921), 38 T. L. R. 134. 

1816. Add. Annotation: — Confd. The Mogiliff, 
[1921] P.230. 

1318* Add. Annotations : — As to (1) Reid, Anderson 
v. Equitable Assoe. Soc. of United States 
(1926), 134 L. T. 557 ; Bartlazn v. Evans, 
[1936] 1 K. B. 202. 

1346, Add. Annotation »•— Oonsd, A.-Gk v. Goddard 
(1929), 98 L. J. K. B. 743. 

1352. Add. Annotation : — Raid. Firm Bishun 
Ohand v. Seth Girdhari Lai (1 934), 50 T. L. E. 
465. 

1366. Add. Annotation : — As to (1 ) Retd. Yourell 
o. Hibernian Bank, [1918] A. 0. 872. 

I860, Add. Annotation: — Refd. Namlooze Ven- 
nootschap Handels-en-Transport Maatschap- 
pij Vulcaan v. Ludwig Mowinckels Kederi 
A/S. (1937), 42 Com. Cas. 200. 

1385a. — .]— Field i?. Allen (1842), 9 M. & W. 

694 ; 152 E. R. 294. 

1385b. Whether agent may set up Jus ter til.]— 
An engagement of marriage having been 
entered into between pltf. & the daughter of 
* one J., the engaged parties chose a house in 
which to live after they w^re married, & J. 
handed to pltf. a cheque for the deposit on 
the price of the house as a gift conditional 
upon the marriage taking place. Pltf. paid 
that cheque into his own bank account & 
handed his own cheque for the same amount 
to the house agent of the vendor. Pltf. 
engaged deft., who was JVs son-in-law, to 
act as his solr. in the purchase of the house. 
The engagement having afterwards been 


broken off, & the negotiations for the house 
discontinued, jthe house agent of the vendor 
sent a cheque to deft, for the amount of the 
repaid deposit. J. requested deft, to account 
for the sum to him as being his property, So 
on that ground the deft, declined to pay it 
to pltf. J. then made a gift of the sum to 
deft. In an action by pltf. against deft, 
claiming the sum as money had So received 
by deft, to the use of pltf., deft, by way of 
defence relied with the consent So authority 
of J. upon the latter’s claim So right to the 
sum ; — Held : in the circumstances the jus 
tsrtii of J. did not avail deft, as a defence to 
the action. 

In the case of Biddle v. Bond (1865), 6 
B. So S. 225, it was decided that to an action 
by a bailor of goods, which had been wrong- 
fully though not fraudulently acquired by 
him, against the bailee for the proceeds of 
sale of the goods, the bailee was entitled to 
set up the jus tertii of the true owner of the 
goods as an answer to the action : — Held : 
the principle of that case is limited to actions 

* for the recovery of property bailed, & 
apparently to actions of that kind in which 
the bailor has wrongfully obtained the 
property, So cannot be extended to enable 
an agent, in an action against him by his 
principal for the recovery of money held 
by him on behalf of the latter, to set up by 
way of defence the jus tertii of the true 
owner of the money. — Blaustein v. Maltz, 
Mitchell So Co., [1937] 2 K. B. 142 ; [1937] 
1 All E. R. 497 ; 100 L. J. K. B. 471 ; 150 
L. T. 310 ; 53 T. L. B. 397 ; 81 Sol. Jo. 
177, C. A. 

1880. Add. Citations : — sub nom. Parrv v. 

Roberts, 3 Ad. & El. 118 $ 5 Nev. So M< 
K. B. 009 ; 4 L. J. K. B. 189. 


PART VIII. SECT. S. SUB-SECT. 3.— 
A. <•). 

18861, Agent for dole — Principal* * 
intention to defraud creditors known to 
agent .) — Where roods were delivered 
to agents for sale, & the prinoipal, 
to the knowledge of the arents, in- 
tended to defraud his creditor® by 
making away with the proceeds of the 
sale: — Held: (1) the prinoipal in 
suing the agents for an aooount of 
the roods so delivered to them was not 
relying on an illegal contract So was 
entitled to succeed: (2) the agents 
were not absolved from the duty of 
accounting to the prinoipal by the fact 
that the goods had been delivered to 
the agents on a Sunday. — Buskin v. 
Wasskrman, [19171 W, L. D. 174.— 
8. AF. 

1886 ii. Goods delivered to agent 

on Sunday .J — Buskin t?. Wajsskrman, 
No. 1326 U ante.— 8 . AF. 


1886 iii. .J — Leslie e. Morrison 

(1868), 16 U. C. R. 318.— CAN. 


PART Vm. SECT. 8. SUB-SECT. 8.— 
A. <f). 

gl. JParMcutors.l— In an action 

whioh was^substantially one alaimlng 
a general aooount In reality on the basis 
of agency t—Held: an application by 
the agent for particulars or sums alleged 
to have boon converted should be re- 
fused. — S hort v. Lambs, [1986] 1 1. R. 
1 85.— IR. 


PART VUL user. a. SUB-SECT, 8.— 
B. <b). 

1868 U. .K- Where fidu- 

ciary relations have subsisted between 
the parties, a ot. will not re-open 
accounts which have long bean settled 
between the parties, union pltf. 
can Rhow definitely at least one 


fraudulent omission or Insertion in 
the accounts. — P uran Mal v. Ford, 
Macdonald &Oo„ Ltd. (1919), I. L. R. 
41 All. 035.— IND. 

1862 1U. .1 — Rahim u. Low 

(1924), I. L. R. 3 Ran. 1.— IND. 


PART VIII. SECT. 8, SUB-SECT. 3.— C. 

1361 i. Circumstances in which right 
arises.]— R ahim v . Low (1924), I. L. R. 
3 Ran. 1. — IND. 


PART VIII. SECT. 2, SUB-SECT. 4.— 
A. (a). 

1879 1. Deposit on purchase paid to 
land agent.}— -A licensed land agent 
who does not hold from his principal 
& written authority to sell, So who, 
having effected a sale of his principal’s 
land, has reoeived from the pur- 
chaser, without his principal’s know- 
ledge, a deposit, is not entitled to retain 
thereout his commission, but must 
aooount to his prinoipal for the whole 
of such deposit. — S mith v. Bason, 
[19211 N. Z.X. R. 467.— N.Z. 


1379 ii. .] — Where a deposit on 

a sale of land is paid to a land agent 
be holds it, unless otherwise stipulated 
as agreed, tor the vendor, « must 
pay it over to him on demand, subject 
to the agent's tight to apply the same 
in payment of expenses, commission, 
or other charges Incidental to the sale ; 
but the commission does not include 
oommisslon whioh is made irrecoverable 
by law. — Buchanan v. Samson, [1922] 
N. Z. L. IL 668.— N.Z. 


ik. Money paid to agent by members 
of syndicate for purchase of land — Claim 
by one member of eyndteaU for return 
o? subscription on rescission of sale.) — 
Pltf., who had joined with a number 
of other persons in the purchase of a 
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farm, subscribed £60 which was, with 
other subscriptions, deposited with 
deft, to be by him paid out iu reduction 
of the purchase-price. The sale of 
the farm having been cancelled, to 
a claim by pltf. for the return of hie 
subscription deft, raised the defence 
that he had been instructed by the 
syndicate not to pay over the money 
reoeived by him but to hold it for 
another purpose : — Held : the defence 
raised could not succeed. — Manobna 
v. Moyatusi, [1918] App. ~D. 660. 


sa. Profits received in foreign cur* 
rency — Rate of exchange in favour of 
principal.) — Cuttbn v. Biokbll (1926), 
57 O. L. R. 113 ; affd. t [19261 1 D. L. R. 
363.— CAN. 

sb. Commission received by sub-agent 
from principal — Right of agent to 
recover from sub-agent .) — Pltf. listed 
with deft, as a sub-agent the lands of 
a certain prinoipal, agreeing to pay 
deft. 25 oents an acre for finding a 
purchaser. Deft, unknown to pltf. 
communicated directly with the princi- 
pal, obtained a listing bf the lands 
from him Sc effected a sale thereof, 
deducting the commission : — Held : 
pltf. was entitled to recover from deft, 
the oommisslon less the sum of 26 
oents per acre. — Oswalt e. King, 
[19191 SW. W. R. 72.— CAN. 

so. Venue.) — It Is settled law that 
a suit by a principal against a com- 
mission agent who has agreed to execute 
an order placed with him by corre- 
spondence must be Instituted at the 
place where the commission agent 
carries on his business A that a principal 
oaxmoteue him at theplaoe from where 
he sent his order. — B hamboo Mal v 
Ram Narain (1926), ILM Lah. 
456. — IND. 


VoL L — Agenoy. Cases 1886—1460. 


1396. Annotations For 44 Bridger v. Savage 
(1885), 12 Q. B. D. 363 ” read 44 Bridger v. 
Savage (1885), 15 Q. B. D. 868.” 

IdW. Annofofton : — Reid. Rawlings v. 

General Trading Co., [1821] 1 K. B. 636. 

1422. Add. Annotation : — As to (1) Reid. Baker v. 
Lloyd's Bank, [1920] 8 K. B. 822. 

1425. Add. Annotation : — As to (2) Reid. Lawrence 
v. Hayes, [1927] 2 K. B. 111. 

1426a. Proceeds ol sale ol goods — Goods consigned 
by commission agents lor principal — Right ol 
agent to set off claims against consignors.] — 

In 1917 pltf. & F., merchants at Odessa 
in the Russian Ukraine, consigned large 
quantities of pigs’ bristles to a Russian bank 
at Odessa, as commission agents, to send the 
goods to England for sale & remit the pro- 
ceeds to the consignors. The bank, as 
principals, sent the goods to defts., as their 
agents, who knew that pltf. & F. were the 
original consignors. Afterwards the revolu- 
tion broke out in Russia, & in Dec. 1917, all 
private banks in Russia were abolished by 
decree of the Govt., & in 1918 their assets & 
liabilities were taken over by the People's 
Bank of the Russian Socialist Federal Soviet 
Republic. In 1920 the People’s Bank was 
by further decree abolished & its assets & 
liabilities were transferred to the Central 
Budget & Accounts Administration of the 
Russian Socialist Federal Soviet Republic. 
One result of this legislation was that the 
head office of the Odessa bank in Petrograd 
was raided & its shares were confiscated, but 
the Odessa bank was allowed to carry on its 
business as usual until 1920, when it was 
closed by a local soviet. This permis- 
sion was the result of the establishment of 
an independent republican Govt, over the 
Ukraine — the Ukrainian Soviet Govt., over 
which the Russian Soviet Govt, claimed 
neither a de facto nor de jure jurisdiction, & 
which was also recognised bv foreign powers 
as an independent Govt. Later on a full 
federation was entered into between the 
Ukraine Republic & the Russian Soviet 
Republic & recognised as a de facto &, 
recently, as & de jure Govt, by the Govt, of 
this country. During transit of the goods 
to England some of the goods respectively 
consigned by pltf. & by F. became inextric- 
ably mixed, with the result that F. assigned 
all his rights in his consignment to pltf., & 


notice of the assignment was given to defts. 
Before the closing of the bank at Odessa the 
bank ceded all their rights in the bristles 
consigned to them to pltf. & F. The bristles 
consigned to defts. were sold by them in 
1920, & pltf. demanded payment of the 
amount of the proceeds, less the amount of 
defts.’ commission, but defts. refused pay- 
ment, alleging ( inter alia) that the goods 
belonged to the bank at Odessa & that defts. 
were entitled to set off against pltf.'s claim 
a debt due to them from the People’s Bank in 
Russia & the Russian Soviet Govt., & pltf. 
in 1923 brought this actions — Held : (1) 

assuming that the bank at Odessa was an 
effective bank up to the time when the bank 
was closed, the bank’s instructions to defts., 
followed by the transfer of the bank’s rights 
to pltf. & F. & the transfer of F.’s rights to 
pltf., made it clear that the bank’s title to 
the bristles had gone ; (2) assuming that the 
bank was non-existent & that some other 
rson or persons had given the instructions 
sell, the sale by defts. was without the 
authority of the bank, & in that case the 
bank’s title had gone. In either case pltf. 
as a disclosed or undisclosed principal was 
entitled to the proceeds, less defts.’ com- 
mission with interest from the date of the 
demand. — Dorf v. Neumann, Luebbck & 
Co. (1924), 40 T. L. R. 405. 

1480. Add. Annotation : — Consd. Blaustein v. 
Maltz, Mitchell & Co., [1937] 2 K. B. 142. 

1481. Add. Annotation : — Consd. Blaustein v. 
Maltz, Mitchell & Co., [1937] 2 K. B. 142. 

1487. Add. Annotation : — Reid. Re Achillopoulos, 
Johnson v. Mavromichali, [1928] Oh. 433. 

1488a. Unless Jus tertll set up.] — An agent 

entrusted with money or goods by a principal 
to be applied on his principal’s account 
cannot dispute his principal’s title, unless 
he proves a better title in a third person & 
that he is defending on behalf, & with the 
authority, of that third person. — Bhawani 
Singh (Raja) v. Maut.vi Mibbah-ud-din 
(1929), 66 L. R. Ind. App. 170, P. C. 

1452. Add. Annotation : — Refd. A.-G. v. Goddard 
(1929), 98 L. J. K. B. 743. 

1459. Add . Annotations: — Generally , Refd. Do- 
minion Coal Co. v . Maskinonge S.8. Co., 
[1922] 2 K. B. 132. 

1460. Add. Annotation : — Refd. Dominion Coal Co. 
v. Maskinonge S.S. Co., [1922 ] 2 K. B. 132. 


PART VIIL SECT. 2. SUB-SECT. 4,— 
A. (o). 

1386 U. .1 — Assuming a trans- 
action between brokers Sc their princi- 
pal was an tllegal one. Sc the brokers 
paid the prooeeds to a person as being 
the agent of their principal to receive 
it ‘.-—-Held .* the principal could recover 
such prooeeds from the agent.— 
Airman v. Bubdiok Bbothebs. [1923] 
4 D. h E 852 ; 3 W. W. K. 785 : 

gjng&W, ItI^AM^ L ’ ** lUbi ** 

1896 HU Dealings an grain 

exchange .} — In an action against an 
agent to reoover money received by 
him from a third party on behalf of 
bis principal he cannot roeSsfc the 
* lpal*» ciatm on the ground of 
Sty or criminality in the trane- 
on account of which the payment 
waa made to ^ as agent, U the 
ali^edtovaMity Utegattty did not 
enter Into the relations between him 


Sc his principal. Applying the above 
principle : — Held : pltf. waa entitled 
to reoover moneys in the bands of 
deft, which had been received by the 
latter, s a agent for pltf., from grain 
broken through whom deft, had con- 
ducted buying Ac selling transactions 
on a grain exchange on behalf of pltf. — 
Holding v. Wood, [19321 1 W. w. R. 
612.— CAM. 

PART VUI. SECT. 2, SUB-SECT. 6. 

sd. General rule.} — Where money 
is recoverable by a principal from 
an agent as having been received by 
the agent on the principal’s behalf, the 
agent Is not as a rule liable for interest 
unless by virtue of an express agree- 
ment or of some mercantile usage.— 
Lalmak v. Camr amani (1918), I. L. K. 
41 All. 254.— -DID. 

PART VIII. SECT. 2. SUB-SECT. 7.— A. 

1463 i. Agent purchasing far himself — 
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Specific performance granted .1 — Where 
it was shown by evidence that deft, 
had agreed to attend St buy In a pro- 
perty offered for sale by auction, as 
the agent of pltf. Sc tor his benefit : — 
Held : notwithstanding that the statute 
of Frauds had been set up as a defence, 
St there was not any writing evidencing 
the agreement, pltf. was entitled to 
a decree to carry out the agreement. — 
Ross r. Soorr (1875), 22 Or. 29.— 
CAN. 

1464v a. Pltf. supplied 

money for the purchase of land of which 
deft, took the deed in bis own name. 
In an action to have deft, declared 
a trustee & for the recovery of mesne 
profits the defence was that the pur- 
chase price was furnished by pltf. with 
the intention that the land should be 
deft/s Sc that pltf. should have a home 
with deft, during her lifetime Hdd 
Pitt was entitled to judgment.- 
Ennos v . MoLban (1919). 52 N. S. B. 
485.— CAN. 

3 * 
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1467* Add. Annotation : — Reid, Rawlings v. 

General Trading Go., [1920] 8 K. B. 30. 

1482. Add. Annotations : — Apld. Mortimer v. 
Beckett, [1920] 1 Oh. 571 ; Prosperity v. 
Lloyds Bank (1923), 39 T. L. R. 372. Consd. 
Rely-A-Bell Burglar & Fire Alarm Co. v. 
Eisler, [1926] Ch. 609. 

1484. Add. Annotation : — Refd. Prosperity v. 
Lloyds Bank (1923), 39 T. L. R. 372. 

I486. Add. Annotation : — Consd. Davey v. Robin- 
son, [1923] 1 K. B. 663. 

1490. Add. Annotations: — Refd. Dutton, Massey 
(Liverpool) v. Dutton, Massey (1923), 40 
R. P. C. 413 ; Barrods v . Harrod (1924), 40 
T. L. R. 195 ; Motor Manufacturers* & 
Traders* Soc. v. Motor Manufacturers* & 
Traders’ Mutual Insce., [1925] Ch. 675. 

1491. Add. Annotation : — Refd. United Indigo 
Chemical Co. v. Robinson (1931), 49 R. P. C. 
178. 

1492. Add. Annotation : — Refd. Reid & Sigrist, 
Ltd. b. Moss A Mechanism, Ltd. (1932), 49 
R. P. C. 461. 

1494. - Add. Annotation : — Refd. Reid & Sigrist, 
Ltd. v. Moss & Mechanism, Ltd. (1932), 49 
It. P. C. 461. 

1495. *Add. Annotation: — Refd. United Indigo 
Chemical Co. v. Robinson (11*31), 49 R. P. C. 
178. 

1501a. Agent wrongfully acting for other principals 
— Liability of party inducing agent to commit 
• breach of duty.] — Reaps, employed D. as 
their agent to buy tobacco from growers, the 
total bought not to exceed 300,000 lbs., & 
supplied him with forms of contract bearing 
their firm name as buyers. D. agreed not to 
act as buying agent for anybody except resps. 
& another firm. Applt., who knew the 
position as between D. & resps., induced him 
to buy in the names of the two firms a total 
of 1,100,000 lbs., arranging with him to take 
over the surplus not required for them. Out 
of that total weight D. handed 300,000 lbs. 
to resps., & tendered the balance to applt., 
but he repudiated the arrangement, the 
market having fallen heavily. Resps. having 
also repudiated liability, one of the vendors, 
with whom D. had contracted upon resps.* 
form, was held to be entitled to damages 
from resps. as having held out D. as their 
agent. Resps. claimed to recover over from 
applt. : — Held : resps. were so entitled, 
applt. having knowingly induced D. to com- 
mit a breach of his duty to them, whereby 
they had suffered the damage. — Jasperson 
v. Dominion Tobacco Co., [1923] A. C. 709; 
92 L. J. P. C. 190 ; 129 L. T. 771, P. C. 

1501b. Distributing agent for film producers — 
Block-booking film with others — Sum for hire 
thereby reduced. ] — Herbert Wilcox Pro- 
ductions, Ltd. v. First National Pictures, 
Ltd. (1930), 74 Sol. Jo. 353. 


1601o. Agent acting for both parties — Company 
with separate departments as agent.] — 
Pltfs., a trading co., carried on an estate 
agency & a building business in separate 
buildings. Deft, employed pltfs., through 
their estate agency, to find a purchaser for 
real property, & they found 0., who agreed 
to purchase the property subject to contract 
& a surveyor *s report. 0. employed pltfs., 
through their building department, to inspect 
the drains of the property & to make an 
estimate for putting them in order. As a 
result of the report 0. claimed a reduction 
in the purchase-price. Subsequently After 
complaint by dert., pltfs. discovered that 
they had been acting in this way for both the 
potential vendor & purchaser, &, by their 
solrs., offered deft, to invite the purchaser 
to obtain an independent survey of the 
drains. Deft, did not accept the offer, but 
completed the sale at a reduction of the agreed 
price, the reduction being due to the work 
required to be done upon the drains. Pltfs. 
sued deft, for commission on the sale : — 
' Held: (1) pltfs. had acted in good faith, & 

• deft, had in fact suffered no damage, as C. 
would in any event have secured a report on 
the drains, & any competent person would 
have recommended an expenditure on the 
drains of more than the reduction in the 
purchase-price ; (2) pltfs. constituted one 

person in law, however, many businesses they 
might carry on, & in acting as they did 
they committed a breach of their duty as 
agents of their principal, but as deft, with full 
knowledge of the breach of duty on the part 
of pltfs. had completed the contract at the 
reduced price, pltfs. were entitled to com- 
mission. Vendor, with full knowledge of 
their action on behalf of the purchaser, had 
refused the offer of pltfs. to stand aside that 
C. might have the drains tested by another 
firm, & had concluded the sale at the reduced 
price. — Harrods, Ltd. v. Lemon, [1931] 2 

K. B. 157 ; 100 L. J. K. B. 219 ; 144 L. T. 
657 ; 47 T. L. R. 248 ; 75 Sol. Jo. 119, C. A. 

1504. Add. Annotations: — Refd. Lynn v. Bainber, 
[1930] 2 K. B. 72 ; Legh v. Legh (1930), 143 

L. T. 161. 

1505. Add. Annotation: — As to (1) Refd. Spencer 
v . Hemmerde, [1922] 2 A. C. 507. 

1506. Add. Annotation : — Refd. Namlooze Ven- 
nootschap Handels-en-Transport Maatschap- 
pij Vulcaan v. Ludwig Mowinckels Rederi 
A/S. (1937), 42 Com. Cas. 200. 

1508. Add. Annotations : — Refd. Re Richardson, 
Pole v. Pattenden, [1920] 1 Ch. 423 ; Taylor 
v. Davies, [1920] A. C. 636 ; Re Blake, Re 
Minahan’s Petition of Right, [1932] 1 Ch. 64. 

1509. Add. Annotations : — Refd. Taylor v. Davies, 
[1920] A. C. 636 ; Re Claridge’s Patent 
Asphalte Co., [1921] 1 Ch. 543. 

1513. Add. Annotations: — Refd. Re Richardson, 
Pole v. Pattenden, [1920] 1 Ch. 423 ; Taylor 


PART VIII. SECT. 2, SUB-SECT. 7.— B. 

•a. Investment — Mortgage — - Failure 
to inquire as to discharge of liens.}— 
Held: agent liable for negligenoe.— 
Lkfevrb e. ANDREWS, (1938] 1 

W. W. R. 122; 1 D. L. R. 805 ; 44 
B. C. R. 516,— CAN, 


PART VIIL SECT. 2, SUB-SECT. 8. — D. 

m. Settlement with insurance company 
for specified ram,] — Lkfebvre v . 
Canadian Credit Men’s Trust 
Assocn., Ltd., [1938] 2 W. W. R. 
20.— CAN. 

PART VIII. SECT. 2, SUB-SECT. 9.— A. 
U. Agent lending money to 
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persons to whom agent not authorised 
to lend .) — A suit by a principal against 
an agent tor the recovery of money 
l?nt to persons to whom the agent was 
not authorised to lend, is a amt for an 
ordinary money account Sc is governed 
by art. 89 5c not art. 90 of Limitation 
Act (lx. of 1908.) — Muthiah Chettv 
V. Alaqaffa Ubettt (1917), I. L. R. 
41 Mad. 1. — IND. 
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v. Davies, [1920] A. C. 636 ; Re Blake, Re 
Mimhan’s Petition of Right, [1932] 1 Ch. 64. 

1617. Citations : — For “[1894] 1 Ch. 416” read 
“ [1894] 1 Ch. 616.” 

Add. Annotation : — Retd. Re Windsor Steam 
Coal Co. (1901), Ltd., [1928] Ch. 609. 

1518. Add. Annotation : — Refd. Albemarle Supply 
Co. v. Hind, [1928] 1 K. B. 307. 

1520. Add. Annotations : — Refd. Lynn v. Bamber, 
[1930] 2 K. B. 72 ; Legh v. Legh (1930), 143 
L. T. 161. 

1526. Add. Annotations : — As to (1 ) Apld. Re Thom- 
son, Thomson v. Allen, [1930] 1 Ch. 203. As 
to (2) Refd. Wright v. Morgan, [1926] A. C. 
788. 

1529a. Unless full disclosure — Sufficiency of 

disclosure.] — Deft, bought shares in the B. 
Co. on the recommendation of T., who was 
in the office of E. & Co., stockbrokers. E. to 
Co. carried through the transaction to sent 
deft, two contract notes, on which were the 
words “ bought of ourselves as principals,” 
to no commission was charged. By arrange- 
ment deft, paid 25 per cent, of the price of 
the shares, the balance being carried over. 
E. to Co. subsequently became bkpt. & their 
trustee in bkpcy. claimed the balance then 
due on the account from deft. : — Held : E. & 
Co. had made a sufficiently full to accurate 
disclosure to deft, that they were selling as 
principals & deft, with full knowledge gave, 
his assent to their position, to the trustee’s 
claim succeeded — Elus & Co.’s Trustee v. 
Watsham (1923), 155 L. T. Jo. 363. 

1533. Add. Annotations : — Refd. Re J u bilee Cotton 
Mills, [1922] 1 Ch. 100; Re Etic, [1928] 
Ch. 861. 

1550a. Broker.] — Applt. employed a broker 

to make speculative purchases of cotton for 


him, to became heavily indebted to him owing 
to the fall of prices in the cotton market. 
The broker, as he was entitled to do by the 
terms of his agency, closed the account by 
selling the cotton which he had bought for 
applt. He sold (inter alia) two lots of 
foreign cotton to different jobbers at the 
respective market prices of the day to 
immediately bought back from the same 
jobbers at the same prices equivalent amounts 
of cotton of the same description. The 
broker having assigned his property for the 
benefit of his creditors, resp. as trustee of the 
deed of assignment, sued applt. to enforce 
the broker’s claim to be indemnified. The 
trial judge found that there was a real sale 
to a real purchase of the cottons in question, 
to the Ct. of Appeal accepted this finding : — 
Held : the simultaneous re-sale to the broker 
did not vitiate the sale by the broker to the 
account was effectually closed. — Ohristo- 
forides v. Terry, [1924] A. O. 566 ; 93 
L. J. K. B. 481 ; 131 L. T. 84 ; 40 T. L. R. 
485, H. L. 

1552. Add. Annotations : — Generally , Consd. Sol- 
loway v. Johnson, [1934] A. O. 193. Refd. 
Christoforides v. Terry, [1934] A. C. 666. 

1553. Add. Annotation: — Apld. Christoforides v. 
Terry, [1924] A. C. 506. 

1558a. .] — Ime8on v. Lister (1920), 

149 L. T. Jo. 446. 

1561. Add. Annotations : — As to ( 1) Consd. Calico 
Printers' Assocn., Ltd. v. Barclays Bank 
(1931), 145 L. T. 51. Refd. Prager v. Blats- 
piel, Stamp to Heacock, [1924] 1 K. B. 
566. Generally , Refd. Tarn v. Scanl&n, Neil- 
sen, Andersen v. Collins, Muller (London) v. 
Lethem, Muller v. I. R. Comrs. (1927), 44 
T. L. R. 53 

1571. Add. Annotation: — Refd. Inch© Noriah 
v. Shaik Allie Bin Omar, [1929] A. C. 127. 


PART VIII. SECT. 2. SUB-SECT. 10. 

1530 i. Remedies of principal — 

Principal may repudiate or adopt 
transaction .] — A principal who dis- 
covers that he has purchased his 
agent's own property may elect either 
to repudiate the contract or to affirm 
It. If he wishos it to stand to also 
claimB the resulting profit, he must 
show that such profit arises from 
transactions completely covered by the 
prohibitive operation of the relation- 
ship between him to the agent. — 
Robinson v. Randfontein, etc., 
119211 App. R. 168.— S. AF 

1635 ii. J — Pltf., a 

member of a syndicate, alleged inter 
alia that the trustee for to agent for 
the syndicate failed to disclose to its 
members that ho was buying for its 
members property in which he had an 
interest to therefore he should account 
for the profits made by him. Rescis- 
sion was not asked for to could not be 
granted because the property had 
been transferred by the syndicate to a 
co. : — Held : even assuming that pltf. 
did not know tho facts, relief could 
not be given her or the syndicate under 
the circumstances ; the ct. would not 
fix a now price, the right of the syndi- 
cate was to be paid its loss on the whole 
transaction, & no proof of damages 
on the whole transaction wasgiven. — 
Cameron t\ Carr, [19391 1 W. W. R. 
328 ; ID. L. R. 801.— CAN. 


PART VIII. SECT. 2 , SUB-SECT. 11. 

1542 vl. .] — An agent employed 

to eell goods cannot himself purchase 


such goods at a sale bv public auction. 
— Obrt v. Hirach, [1922] C. P. D. 
531. — 5. AF. 


1542 vli. .] — Jarvis v. Jarvis, 

[19261 3 J). L. R. 897.— CAN. 

1550 ii. .] — Palmer v. 

Christie (Y. T.) (1905), 2 W. L. R. 
561.— CAN. 


1565 i. No confirma- 

tion unlhout krairledge .] — In order to 
establish acquiescence or ratification 
on the part of pltf. it must be shown 
that he has, either by word or deed, 
to with a full knowledge of the cir* 
stances abandoned his rights. — O sry 
v. Hirsch, [1922] C. P. D. 631.— fi. AF. 


PART VIII. SECT. 2, SUB-SECT. 13. 

1572 ii. .] — In pursuance of an 

agreement defts. obtained for pltf. 
a mtge. of £100,000 at 5 per oent., but 
without pltf.’s knowledge entered 
Into an agreement with the mtgee. by 
which, in consideration of a com- 
mission of } per cent, per annum to be 

K aid to them by the mtgee. out of the 
iterest payable by pltf., they agreed 
to guarantee the payment of principal 
to Interest, to under that agreement 
defts. were paid by the mtgee. £2,500, 
being £250 each half-year during the 
term of the mtge. In an action by 
pltf. against defts. to recover the 
£2,500 as being a secret profit made by 
them while acting as bis agent: — 
Held • pit/, was entitled to payment 
to him of the £2,500. — Keogh ». 
D ALGETY to Co. (line), 22 C. L. R. 
402. — A US. 


1572 iii. .] — An agent has no 

right to receive remuneration other 
than from his principal, unless there is 
a contract express or implied to that 
effect. — Smitle v. Slattard (1919), 
21 W. A. L. R. 19.— AUS. 

1572 iv. .] — Where one man 

stands to another in a position of 
confidence involving a duty to protect 
the interests of that other, he is not 
permitted to make a secret profit at 
the other’s expense or to place himself 
in a position where his Interests con- 
flict with his duty. — Robinson v. 
Randfontein, eto„ [1921] App. I). 
168. — 6. AF. 

1572 v. .1 — A. authorised B., 

his agent, to sell property for a certain 
sum, A. agreeing to take a portion of 
the purchase price in cash & a mtge. 
bond on the property for the balance. 
B. sold the property for the stipulated 
amount, but without the knowledge 
or consent of A. obtained to retained 
a commission from the purchaser for 
raising the bond : — Held : suoh com- 
mission was a secret profit, to B. in 
concealing it had acted dishonestly 
towards A. — Levin v. Levy, [193 7] 
T. P. D. 702. — 8. AF. 

se. Agent receiving present.] — 

Disclosure, after completion of a sale of 
land, by the vendor to certain directors 
of a purchasing co., who were con- 
cerned In the negotiations for the pur- 
chase, of his Intention, afterwards 
carried out, to make a money present 
to the purchaser’s manager to agent, 
who took the principal part in the 
negotiations, to assent thereto by suoh 
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1680. Add . Annotation : — Reid* Hooker v. Waller 
(1924), 29 Com. Caa. 296. 

1584. Add . Annotations : — Generally, Mentd. 
London County & Westminster Bank v. 
Tompkins, [1918] 1 K B. 616; Ellis 1 
Trustee v . Dixon- Johnson, [1924] 1 Oh. 842. 

1591a. .] — Deft, having agreed as 

agent for pltf. to give her particulars of any 
house suitable for purchase by her of which 
he might hear, bought a house for £2,000 
through a nominee, who never had any 
interest in it, & subsequently entered into a 
purported contract to purchase it from him for 
£4,600. He then resold it to pltf. for £6,000, 
concealing from her the nature of the previous 
transactions, & representing that he had paid 
£4,500 for it: — Held: (1) though an agent 
might terminate the relationship of principal 
& agent by selling to his principal property 
which belonged to himself, it was his duty to 
act honestly & faithfully, &, if he concealed 
material facts, obtaining an unfair advantage 


by fraud, the relationship was not terminated 
by such a contract ; (2) accordingly, deft., 
having concealed the true nature of the 
transaction from pltf. by fraud, had acted 
in breach of his duty as agent & was liable 
to account to pltf. for all profits obtained by 
hjm without her knowledge & consent in his 
capacity as agent for her. — Regies, v. 
Camfbell-Stuart, [1939] Oh. 766 ; [1939] 
3 All E. R. 236 ; 108 L. J. Oh. 321 ; 161 L. T. 
30 ; 66 T. L, R. 798 ; 83 Sol. Jo. 497. 

1608. Add. Annotation: — Apld. Re A Debtor, 
[1927] 2 Oh. 367. 

1607. Add* Annotation : — Apld. Re A Debtor, 
[1927] 2 Oh. 367. 

1608a. .] — A hotel broker, who is acting 

as the vendor’s agent for reward, is not en- 
titled to enter into a second agency of the 
like kind on behalf of the purchaser, unless 
this arrangement is assented to with full 
knowledge by the original principal. — Pull- 
wood v . Hurley, [1928] 1 K. B. 498 ; 96 


directors, le not effective to prevent 
rescission on the basis of secret profit 
to the agent if the vendor has, prior 
to the completion, secretly led the 
agent to expect that he would receive 
a substantial sum in the event of the 
sale being completed, 8c it is immaterial 
that tne vendor’s motive was to a 
large extent to recoup the agent for 
out - of - pocket expenses. — Bendigo, 
etc. Cunningham, [1019] V. L. R. 

sf. Agent entering into contract 

with principal.} — If an agent, without 
disclosing' that he is the person dealing, 
himbelf enters Into a contract with 
his principal, the latter on discovering 
the faot can have the transaction set 
aside. & it is immaterial whether there 
has been fraud or not, or whether 
the transaction is advantageous or 
otherwise to the principal. — Aohutha, 
Naidu v. Oaklet, Bowden & Co. 
(1022), I. L. R. 46 Mad. 1006. — IND. 

sg. Agent for sale artificially 

inflating rates.] — An agent for sale of 
goods cannot, while actually selling 
or making settlements on foot of suon 
transactions, make any secret profit 
for himself, or for persons with whom 
he is associated, by artificially inflating 
the rates & then settling on the basis 
of those rates. — Mathra Dab-Jagan 
Nath v. Jiwan Mal-Gian Chand 
(1927), 1 L. R. 0 Lah. 7. — IND. 

1681 ill. .] — There are cases 

where an agent is entitled to retain 
profits, such as (1) where the con- 
nection between the agenoy Sc the 
profit is accidental. (2) where the trans- 
action producing the profits is outside 
the soope of the agenoy Sc no oonfllot 
between duty Sc interest arises, (S) 
whore the principal on account of his 
clear knowledge Is deemed to waive his 
right to profits by his Implied oonsent. 
— Union Government v. Chappell, 
[1918] 0. P. D. 462.-6. AF. 

1681 Iv. Pltf. signed a 

written agreement by which he agreed 
to pay deft. 24 per cent, on 62,500 
If deft, sold property tor that sum. Sc 
authorised deft, to keep any amount 
paid for the property in excess of that 
sum. Pltf. olauned a refund of the 
commission retained by the agent on 
the ground that he had secretly ob- 
tained a commission from the pur- 
chaser. The commission obtained by 
deft, from the purchaser, who had to 

B ay cash to pltf., was for raising loans 
) enable her to pay the seller: — 
Held: as the commission obtained 
from the purchaser by deft, was 
not a commission on the prioe, but in 
respect of an entirely different trans- 
action, his oonduot was perfectly 
honest. Sc he had not forfeited his 


right to be paid a commission bypltf . — 
Stanton v. Humphrey, [1923 ]X D. L. 
410;— fl. AF. 

1589 1. r Remedies of principal — 

Principal may repudiate transaction — 
Not after afftrmingiransaction.) — Union 
Government v. Chappell, [1918] 
0. P. D. 402.— S. AF. 

1690 vi. .] — Killeen 

v. Butler (N. 8.), [1929] 1 D. L. R. 
52. — GAN. 

PART VIII. SECT. 2, SUB-SECT. 14 

1594111. .1— Held: pltf. could 

not recover any commission, because 
he was in a position where his Interest 
was opposed to that of his principal, 
so that he had a temptation not to 
perform faithfully his duty. Sc failed 
to disclose the facts. — D’Aroy v. 
Land (1920), 47 N. B. R. 203 ; 62 
D. L. R. 060.— -CAN. 

1594 iv. .]— Pltfa. sued to re- 

oover five Victory Bonds, or the pro- 
ceeds thereof, handed by them to deft. 
H., a real-estate agent, in payment of 
the purohase-prloe of property owned 
jointly by the clefts. Pltfs. alleged that 
H., knowing that they were relying, 
because of inexperience, on his advice 
had induced them to give Mm the 
bonds for Investment in the property 
without disclosing his interest therein, 
8c the ground pressed on the ot. tor 
their return was that a fiduciary 
relationship arising from agenoy existed 
between them Sc H. which put him 
under the burden of establishing the 
perfect fairness of the transaction, 
although it was nowhere distinctly 
alleged that they had employed him 


his interest in the property before 
the sale. The dismissal of the action 
was, therefore, upheld. — Henderson v. 
Hamilton, [19291 1 D. L. R. 721 : 1 
W. W. R. 336 : 38 Man. L. R. «#.- 
CAN. 

1694 v. .] — The rule that where 

an agent for the sale of land is, without 
the knowledge of his principal, to 
receive a commission from the pur- 
chaser he oannet recover a commission 
from his principal applies to the case 
of an exchange of properties even 
though the two . owners have listed 
them with the same agent. — Oliver 
«. Kemp, [1929] 4 D, L. R. 1045 : 3 
W. W. R. 369 ; 88 Man. L. R. 810.— 
CAN. 

sj. Agent to raise money advanc- 
ing sum ktmsetfj — Under a oontraot 
between a principal Sc a financial agent, 
by which the agent agrees to raise 
sums ot money for the p ri n c ipal upon 
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first & second mtges., at stated rates 
of interest, of the principal’s land, 
it is not illegal for the agent to find the 
money himself, unless there is a special 
stipulation to the contrary ; the fact 
of the rates of Interest being specified 

E revents a conflict of interest Sc duty 
i the agent. — Dalgety v. Gray, 
[1910] V. L. R. 680.— AU8. 

m i. — .1 — The rules applicable 

to agents for the sale of land do not 
apply to a middleman employed merely 
to bring the vendor 8c purchaser together 
to enable them to make their own 
bargain ; neithersnoh a middleman nor 
the vendor is obliged to inform the 
purchaser of the payment bythe vendor 
of a commission for introducing the 

R urchaser. — C lark v. Hkpworth, 

1918] 1 W. W R. 147 ; 39 D. L. R. 
395 ; 55 8. C. R. 614.— CAN. 

m ii. .] — Smith v. Comtois, 

[1927] 4 D. L. R. 832 ; [1927] S. C. R. 
590.— CAN. 

m ill. .] — The fact that an 

agent employed by one person to effect 
an exchange of properties is, after 
bringing It about, rewarded by the 
other party for doing so does not in 
itself constitute him the agent of the 
latter, though it may be some evldenoe 
that he was. — Brovey v. Bull (Alta.), 
[19271 4 D. L. R. 092 ; [1927] 3 

W. W. R. 613.— CAN. 

sk. Agent having option Jo pur- 

chase .) — Gunning v. Lusby (No. 1) 
(1022). 68 D. L. R. 89 ; 65 N. S. R. 
84 ; affd., [1925] 1 D. L. R. 101.— 
CAN. 

•L Partner of agent to buy one of 
trustee vendors— Purchaser suffering no 
damage .) — Wool worth (F. W.) Co., 
Ltd. v. Pooley (1925), 36 B. C. R. 
386. — CAN. 

1599 i. Joint adventurers.) — Grosch 
v. Lovkridge, Smith v. Lovbridgk 
(Ont.), [1930] 1 D. L. R. 309.— CAN. 

PART VIII. SECT. ^2, SUB-SJCT. 15.— 

1801 la. .} — If the agent for the 

vendor in a sale of real property 
reoelvee commission from tne pur- 
chaser also, the vendor is entitled to 
recover the amount of snob com- 
mission from the agent, notwith- 
standing that the sale of the property 
has been completed.— F oster v. 

1608 vt, .] — Where an agent 

accepted commission from both parties 
Sc in consideration thereof hfe principal, 
since dece a s e d. signed an agreement to 
pay the agent a reduced oommioskm : — 
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L. J. K. B. 078 ; 188 L. T. 49; 43 T. L. R. 
746, 0. A. 

Annotation : — Held. Harrods, Ltd. p. Lemon. [1931] 2 K. B. 

167* ^ 

1608b. Although no pecuniary loss to em- 

ployer.] — (l)An English information will lie 
against a servant employed by the Crown in 
making confidential inquiries, in respect to 
secret profits alleged to have been made in 
the course of his employment. (2) The rule 
as to secret profits is applicable in spite of the 
fact that no pecuniary interest of the 
employer is involved. — A.-G. v. Goddard 
(1029), 98 L. J. K. B. 748 ; 45 T. L. R. 609 ; 
73 Sol. Jo. 614. 

1616. Add. Annotation : — As to (2) Consd. Harrods, 
Ltd. v. Lemon, [1931] 2 K. B. 167. 

1621. Add, Annotation : — Generally , Consd. A.-G. 
v. Goddard (1929), 08 L. J. K. B. 743. 


1628. Add, Annotation : — As to (2) Apld. A.-G. v. 

Goddard (1929), 98 L. J. K. B. 743. 

1626. Add* Annotations : — Consd. Rhodes v . Mac- 
alister (1923), 29 Com. Cas. 19 ; Fenton 
Textile Assocn. v . Thomas (1929), 46 T. L. R. 
264. Retd. Re Hall & Pirn (1927), 137 L. T. 
685. 

1626a. Crown servant.] — A.-G. v. Goddard, 

No. 1608b, ante. 


1627. Add, Annotation: — As to (1) Consd. Calico 
Printers* Assocn., Ltd. v, Barclays Bank 
(1931), 146 L. T. 61. 

1682. Add. Annotations : — As to ( 1) Consd. Rhodes 
v. Macalister (1923), 29 Com. Cas. 19. Refd. 
Taylor v. Oakes, Roncoroni (1922), 127 L. T. 
267. As to {2) Consd. A.-G. v. Goddard (1929), 
08 L. J. K. B. 743. Refd. Adams v . Morgan, 
[1923] 2 K. B. 234. As to (3) Refd. Ramsden 
v. David Sharratt & Sons (1930), 35 Com. 
Cas. 314. Generally , Refd. Harrods, Ltd. v. 
Lemon, [1931] 2 K. B. 167. 

1635. Add. Annotations : — Apld. Alexander v. 
Webber, [1922] l K. B. 642 ; Re A Debtor, 
[1927] 2 Ch. 367. 

1636. Add. Annotation : — Apld. Re A Debtor, 
[1927] 2 Ch. 367. 

1638. Add. Annotation: — Generally , Refd. Re A 
Debtor, [1927] 2 Ch. 367. 

1638a. .] — Pltf. agreed to purchase a 


motor car from deft., & in accordance with 
the agreement he paid a deposit. Pltf. 
afterwards purported to repudiate the con- 
tract, wrongfully, as the judge found. 
During the pendency of an action by him 
for the recovery of the deposit pltf. died, & 
his exors. were substituted as pltfs., & they 
then discovered that at the time the contract 
was entered into deft, had promised, without 
the knowledge of pltf., to give pltf.'s chauffeur 
a share of the profit on the sale of the car if 
pltf. bought it. On the ground of that secret 
arrangement the exors. now sought to avoid 
the contract & to recover the deposit : — 
Held : the surreptitious dealing between 
deft. & pltf.’s chauffeur was a fraud on 
pltf. ; the fact that pltf., when he purported 
to repudiate the contract, was not aware of 
the fraud, did not prevent his exors. from 
now relying upon it ; A they were entitled 
on the ground of the fraud to avoid the con- 
tract & to recover the deposit. — Alexander 
v. Webber, [1922] 1 K. B. 642 ; 91 L. J. 

K. B. 320 ; 126 L. T. 512 5 38 T. L. R. 42. 

1640. Citation : — For 44 Bartram v. Lloyd, No. 
1607, ante,” read " Bartram v. Lloyd 
(1904), 90 L. T. 367, 0. A.** 

Add. Annotation : — Generally, Refd. Re A 
Debtor, [1927] 2 Oh. 367. 

1640a. .] — A. employed L. as his agent to 

negotiate a loan for him with a money-lender. 
B., a money-lender, lent A. BOO on his pro- 
missory note for £100, &, without the know- 
ledge or consent of A., paid L. a commission ; 
— Held : the payment of the commission to 

L. by B. rendered the contract voidable, if 
not void, against A. — Re A Debtor (No. 229 
of 1927), [1927] 2 Ch. 367 ; 96 L. J. Ch 381 ; 
137 L. T. 607 ; [1927] B. & C. R. 127, C. A. 

1643. Add. Annotations : — Consd. Rhodes v. Mac- 
alister (1923), 29 Com. Cas. 19. Refd. Re Hall 
& Pirn (1927), 137 L. T. 685. 

1649. Add. Annotation: — As to (1) Refd. Weiss, 
Biheller & Brooks v. Farmer, [1923] 1 K. B» 
226. 

1662. Add. Annotation: — Refd. Bradford v . Price 
(1923), 92 L. J. K. B. 871. 

1664. Add. Annotation : — Refd. Howard Houlder 
v. Manx Isles 8.8. Co., [1023] 1 K. B. 110. 


Held : the making of the agreement 
being proved Sc corroborated by Its 
production, Evidence Act, R. S. O., 
1927, does not require corroboration 
of the disclosure. — B ayley v. Trusts 
Sc Guarantee Co., Ltd., [1931} 1 
D. L. R. 600 ; 66 O. L. R. 254 ; a if< 
[1930] 3 D. L. R. 625 ; 65 O. L. R. 
316,— CAN. 

PART VIII. SECT. 2, SUB-SECT. 15.— 

Be 

•m. Agent to do repairs — Agent doing 
work himself.}— Deft*., house-agents, 
anted as agents for pltf. to collect the 
rents & to do the necessary repairs to 
her property. Deft*, were originally 
appointed tin 1908, Sc np to 1911 had 
the repairs executed by outside con- 
tractors. In 1911 defts. opened their 
own repairs yard, did the repairs them- 
selves, Sc charged the *' usual trade 
prices/* which included a' profit. 
Quarterly statements of account were 
regularly furnished by defts. to pltf. 
from the commencement of the agency. 
Pltf. claimed to have the aooounte 
reopened on the ground that she had 
been charged a secret profit by defts. 
on the repairs executed by them in 


addition to their commission : — Reid : 
as pltf. knew Sc approved of the repair 
work being executed by defts., & defts. 
had made sufficient disclosure to pltf. 
that they were charging a profit, & 
the charges were not shown to have 
been unfair or unusual, pltf. was not 
entitled to have the accounts re- 
opened. — Shkrrard v. Barron, [1923] 
1 I. R. 21.— 11^. 

PART VIII. 8E0T. 2, SUB-SECT. 16.— 
D. 

1685111. — — .] — Any secret benefit 
given by one contracting party to the 
agent of another with the Intention 
of influencing his mind In favour of 
the donor is a bribe, which entities 
the other contracting party to claim 
to set aside the contract. — Davies p. 
Donald. [1923] O. P. D. 296.— S. AT, 

1625 lv. .]— A private armage- 

ment between an agent on a commission 
basis St an employee of his principal 
whereunder the agent is to give the 
employee a rebate on certain of his 
commissions Is ground for repudiating 
the contract; unless, possibly, whore 
It can be shown that the arrangement ; 
did act conflict with the principal’s I 
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Interests. — Couttb v. Acme Manu- 
facturing Co., Ltd., [1931 1 3 D. L. 11. 
440 ; affd.j [1931] 3 W. W. R. 273 ; 
4 D. L.R. 803 : 40 Man. L. B. 9.— CAN. 

q j t Defendant ignorant that 

commission payable by plaintiff,) — On 
appeal from a judgment decreeing 
specific performance of an agreement 
for the exchange of lands, which had 
been brought about by agents, who 
acted for Doth parties, applt. relied 
especially on the defence that the 
agents had, without her knowledge, 
received a commission from both 
parties : — Reid ; the evidence failed 
to show that deft, knew that a com- 
mission was payable by pltf. to the 
agents, what evidence there was being 
to the contrary. Sc the appeal was 
allowed Sc the action dismissed. — 
Moore v. Johnston, [19341 1 W. W. R. 
815 ; 2 D. L. It. 679.— CAN. 

PART VIII. SECT. 3, SUB-SECT. 1. — A. 

1664 xiv a. .] — Pltf. not allowed 

to recover commission on exchange of 
deft, 's land, as there was no agree- 
ment in writing to pay such com 
mission os required by Alberta Stat. 




Cases 1869—1688. English and Empire Digest Supplement, 


1609. Add . Annotation : — Refd. Howard Houlder 
v. Manx Islet S.S. Co., [1923J 1 K. B. 110. 

1670. Add* Annotation : — Refd. Howard Houlder 
v . Manx Isles S.S. Co., [1923] 1 K. B. 110. 


1070a .] — Pykb v. Day (1844), 2 L. T. 

O. S. 286. 

1683. Add. Annotation Expid. Sc Dlstd. Patent 
Castings Syndicate v. Etheringtcm* [19191 2 
Ch. 254. 


1906, o. 27 . — Nunnblky v. Blatt, 
[1910] 2 W. W. R. 699 ; 47 D. L. R. 
264.-— -CAN. 

1664 xi v b. .] — Alberta Stat. 

1906, o. 27, applies only to the case of 
a vendor's agent Sc does not apply to 
a commission or other remuneration 
olaimed by a purchaser's agent. — 
Potter v. Landen, [1920] 3 W. W. R. 
1076.— CAN. 

1664 xiv o. .] — Under an oral 

agency agreement an agent claimed 
commission for selling at a lump sum 
certain property. Shortly before the 
trial, Alberta Stat. 1900, c. 27, was 
amended: — Held: (1) the amending 
Ant did not apply to an agreement 
made before its passing ; (2) the agent 
was entitled to compensation, fixed 
at the commission rate on the fair 
proportionate value of the goods, for 
sale of the chattels. — Filteau Sc De 
Rousby v. Nrbbitt, [1020] 2 W. W. R. 
892 ; 63 D. L. R. 614 ; 16 Alta. L. R. 
622. — ^CAN. 

1664 xiv d. .1 — An agreement for 

the exchange of lands was on a principal 
form on one side of a sheet of paper, 
but in two parts, the one oalled the 
offer & the other the acceptance, the 
one being placed immediately above 
the other ; the lower part only was 
signed by deft.. Sc the upper was 
signed only by the person with whom 
deft, was making the exchange. The 
upper part contained a clause by which 
ther person signing was to pay " the 
regular commission *' ; 8c the lower 
part, signed by deft., contained the 
words : 44 1 agree to pay a commission 
on $26,000 at 2[ per cent ” on execu- 
tion of the agreement to pltf. : — Held : 
the agreement to pay pltf. a commis- 
sion did not satisfy Stat. Frauds, 
s. 13, as enacted by 6 Goo. 5, o. 24, 
s. 19, Sc amended by 8 Geo. 6, c. 20, 
s. 68, for the agreement was not in 
writing separate from the sale agree- 
ment, Sc an action for the commission 
could not be maintained. — Davib v, 
Beoos (1919), 46 O. L. R. 160 ; 17 
O. W. N. 63.— CAN. 

1664 xiv a. .] — Held: the agree- 

ment to pay a commission, in order 
to be separate from the sale-agree- 
ment, need not be on a separate piece 
of paper. — Haygarth e. Webb (1023;, 
64 O. L. R. 172.— CAN. 

1664 xivf. .] — Silverman *>. 

Legree (1919). 45 O. L. R. 107 : 47 
D. L. R. 713 ; 15 O. W. N. 278.— CAN. 

1664 xiv g. .] — Held : an addi- 
tion to Stat. Frauds was not retro- 
spective, Sc was no bar to an action 
based upon an agreement not in 
writing entered into before its enact- 
ment. 

An Act whloh is a bar to an action 
to recover an agent's commission unless 
the agreement therefor be in writing 
Is also a bar, where such agreement is 
not in writing, to an action by btm 
to reoover damages from his principal 
for preventing him from earning the 
commission.— S mith e. Upper Canada 
College, [1921] 1 W. W. R. 1164 ; 
57 D. L. R. 648 ; 61 S. O. R. 413,— CAN. 

1664 xiv h. Construction of 

agreement.} — McIntyre Sc Co. ft. Law, 
[1918] iW.W.R. 359 ; 13 Alta. L. R. 
273 ; 40 D. L R. 231.— CAN. 

1664 xiv J. .1 — Land Agents 

Act, 1912, s. 13, prevents a land agent 
from recovering commission under an 
oral agreement extending the period 
fixed for his authority by the document 
creating it. — H ooper v. Anderson 
(Edward) 6c Go., Ltd., [1918] N. Z. 
L. R. 119 — N.Z. 


1664 xiv k. .] — Land Agents 

Act, 1912, s. 13, covers every action 
for remuneration for or in respect of 
the sale of land : 8c the fact that an 
agent is not employed to sell land but 
only to find a purchaser does not 
exclude the operation of the sect. — 
Hooper v. Anderson (Edward) Sc 
Co., Ltd. (No. 2), [1019] N. Z. L. R. 
66. — N.Z. 


1664 xiv 1. .]— The effeot of 

Land Agents Act, 1912, s. 18, is to 
prevent the agent from recovering his 
commission by action. — Glasgow t>. 
Hood, [1920] N. Z. L. R. 686.— N.Z. 


1664 xvi a. .] — McLaugh- 

lin & Co. v. Birrs, [1926] 3 D. L. R. 
008 ; [1925] S. L. R. 690.— CAN. 

1664 xxi. Agent acting for 

syndicate — Alan member of syndicate .) — 
— Where an agent is ifiterested himself, 
along with others. In a transaction 
which Is being carried through by him, 
ho primd facie is not entitled to charge 
his co -ad venturers any commission. — 
Glasgow v . Hood, [1920] N. Z. L. R. 
580.— N.Z. 


1664 xxii. Soldier Settlement 

Act. 1919 (c. 71), s. 61.1—-A real estate 
agent entitled to his commission on a 
sale made before the coming into 
operation of the above Act. — Row- 
lands Sc Johnstone v . Holland 
(1920), 53 D. L. R. 652.— CAN. 


1664 xxiii. .]— Deft, listed 

lands with pltf. for sale, Sc pltf. negoti- 
ated with three soldiers, although, 
apparently, pltf. did not get into 
touch with the soldiers until after 
July 7, 1919, when the above Act 
came into force. Eventually the land 
was sold direct by the Soldier Settle- 
ment Board to the soldiers & pltf. 
olaimed commission from deft. : — 
Held : pltf. not entitled to commission. 
— Todd v. Potvin, [1922] 1 W. W. R. 
479 ; 63 D. L. R. 233 ; 17 Alta. L. R. 
226.— CAN. 


1664 xxiv. .] — Lands were 

listed with the Soldier Settlement 
Board at the specified price of 83,800. 
Deft, agreed to purchase at $3,800. 
The Board refused to pay more than 
$3,200. Deft, then arranged with 
the owner that the latter should trans- 
fer the landB to the Board for $3,200, 
which was subsequently done, Sc he 
agreed to give. Sc did give, his promissory 
notes for the difference as part of the 
consideration & as in increase in price : 
— Held : the above sect, did not apply. 
— Flower v. Sanderson, [1922] 3 
W. W. R. 464 —CAN. 


1664 xxv. .1 — In order to found 

a legal claim for commission there 
must not only be a causal, but also a 
contractual, relation between the 
Introduction Sc the ultimate trans- 
action of sale. Where there is no 
employment to sell express or implied, 
there can be no claim to remuneration. 
— Weeden t. Turner (1922), 68 
D. L. R. 748 ; [1922] 3 W. W. R. 623. 
—CAN. 

1664 xxvi. -.] — Morris t>. 

Walton (1914). 28 W. L. R. 547 ; 18 
D. L. R. 655 ; 24 Man. L. R. 381.— 
CAN. 


1664 xxvii. .1 — Ecclestone r. 

Union Mining Sc Milling Co., [1932] 
3 D.L. R. 514 : 45 B. O. R. 297.— CAN. 

1664 xxviii. .] — An agent is not 

entitled to reoelve commission after 
he has oeased to be an agent unless the 
principal has so agreed. — G rover v. 
Stirling Bonding Co., [1936] 3 
D. L. B. 481.— CAN. 

1669 L Contract may be express 
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or implied .] — In an action to reoover 
remuneration on a Quantum meruit 
basis for procuring a purchaser for 
deft. *s oil leases : — Held : although 
pltf. had at first acted as a volunteer on 
his own initiative, the benefit of pltf.'s 
introduction of the purchaser had been 
completed at deft.s implied request. 
Sc since deft, had accepted the purchaser 
& profited by pltf.'s services, pltf. was 
entitled to be remunerated on the 
ground of an implied contract to pay 
therefor. — Johnson v. Forbes. [19311 
2 W. W. R. 819; 2 D. L. R. 940; 
revsd. (1032), 1 D. L. R. 219: [1931] 
8 W. W. R. 757 ; 26 Alta. L. R. 268.— 
CAN. 

1671 viii. .]— In the 

absence of an express contract as to the 
commission which a real estate agent 
Is to receive, he is entitled to a reason- 
able remuneration having regard to the 
circumstances of the particular case. 
The fact that the agents in a certain 
town have established a custom among 
themselves as to the rate of com- 
mission, does not render such custom 
binding upon those who do business 
with them in the absence of notice, 
express or implied, that the chargee 
for their services are to be based on 
such custom. — Garland v. Newman 
(1922), 66 D. L. R. 770 ; 32 Man. 
L. R. 1 : [1922] 1 W. W. R. 867.— CAN. 

1671 ix. When implied 

contract negatived.) — Deft, advertised 
his business for sale in a local news- 


paper. The following day pltfs.. 
having seen the advertisement, called 
on deft. Sc inquired the price. Pltfs. 
then entered into communication with 
A., who ultimately bought the business : 
— Held : deft, had never considered 
that he was employing pltfs. to act as 
his agentB, & pltfs. had failed to prove 
any Implied contract by deft, to 
remunerate them. — Ch apple v. Moss, 
[1920] 22 W. A. L. R. 74.— AUS. 

1671 x. .}— Pltf. was 

asked by defts. to find a purchaser for 
a wagon. Sc he succeeded In intro- 
ducing to deftB. H., who bought the 
wagon from them. Defts. denied that 
it was agreed that pltf. should be paid 
a commission, but it was admitted 
that they knew that he received com- 
mission for wagons sold by him. H. 
stated that he was sent to defts. by 
pltf. Sc would not have bought the 
wagon if he had not been persuaded by 
pltf. to -do bo : — Held : an agreement 
to pay commission was implied. — 
Nicholas v. Dumoulin (1919), 46 
D. L. R. 687.— CAN. 


1671 xi. .]— An im- 

plied contract to pay a real estate agent 
a commission for bis services if he 
found a purchaser for a property is 
negatived by the fact that the owner 
refused to list the property with him, 
although she gave him the terms upon 
which she was willing to sell. — T olley 
Sc Co. v. Skucb (1922), 63 D. L. R. 
602.— CAN. 

1671 xii. .] — It is 

not a general principle of law that 
whenever a man, having found out 
from the owner of property the terms 
upon which It can be sold or leased, 
produces a third party who will buy 
or lease on those terms, he thereby Sc 
without more entitles himself to pay- 
ment of a commission by such owner. 
There must be. in addition to this, an 
intimation to the owner that a com- 
mission would be expected from him 
in the event of a sale or lease being 
effected upon the terms stated. The 
intimation of expectancy of a com- 
mission not negatived by the owner who 
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1687. Add, Annotation : — Retd, Adelaide Electric 
Supply Co. v. Prudential Assurance Co., 
[1934] A. 0. 122. 

1687a. — — Commission on sale.] — (1) Although 
commissions on sales are usually paid by the 
vendor, an express bargain may throw the 
commission upon the purchaser. 

(2) Where an agent is employed to make 
inquiries about a particular business with a 
view to his employer’s acquiring it, on the 


terms of his being paid by the purchaser a 
commission on the purchase price if business 
is transacted, & where the parties are brought 
together through his agency, he is entitled 
to com m ission, even where the actual pur- 
chase is ultimately effected through the inter- 
vention of another agent, provided that his 
services $re really instrumental in bringing 
about the transaction. — Bow’s Emporium 
Ltd. v . Brett (A. B.) & Co., Ltd. (1927), 
44 T. L. R. 194, H. L. 


pormits the other to go to the trouble 
of finding a customer in the expecta- 
tion of earning a commission, may well 
be a fact from which a promiseto pay 
a commission may be inferred. A 
mere volunteer who acts- as a go- 
between between buyer & seller & 
ultimately produces a sale cannot upon 
that fact alone found a legal claim for 
commission, nor oan a third party, 
who acting for a possiblo purchaser, 
obtains from a property owner terms of 
sale or lease, 8c thus brings about a 
completed transaction upon those 
Identical terms, legally claim a com- 
mission from the owner in the absence 
of so me promise to pay a commission, 
either express or Implied. — Chamber- 
lin v. Maw (1922), 68 D. L. R. 754 : 
[19221 1 W. W. R. 299. — CAN. 


1679 Iv. Out of what fund pay- 

able .] — The agent is entitled to pay 
himself his commission out of any 
money paid to him by his principal, 
without any appropriation by the 
latter. The right, however, does not 
extend to any sum paid to the agent 
by Borne third person on behalf of the 
principal. — Glasgow v. Hood, [1920J 
N. Z. L. R. 5 86. — N.Z. 


1679 v. Deposit on sale of 

land .] — A licensed land agent, who doet* 
not hold from his principal a written 
authority to sell, & who, having 
effected asale of his principal’s land, has 
received from the purchaser, without 
his principal's knowledge, a deposit, 
is not entitled to retain thereout his 
commission. — S mith v. Bason, [1921] 
N. Z. L. II. 467. — N.Z. 


1679 vi. . ] — When a 

deposit on a sale of land is paid to a 
land agent he must pay It over to him 
on demand, subject to the agent’s 
right to apply the same in payment of 
expenses, commission, or other charges 
Incidental to the sale; but com- 
mission which is made irrecoverable 
by law Is not a Just allowance deduct- 
ible by the agent. — Buchanan v. 
Samson, [1922] N. Z. L. R 558.— N.Z. 


an. Amount of remuneration — Sale of 
mortgaged property — As if free from 
incumbrances. }- — Reap. placed a farm 
in the hands of applts. for sale or 
exohange & undertook, should a sale 
or exchange he effected by them, 
to pay commission at specified rates. 
Applts. found a purchaser for the 
property 8c an agreement was executed 
whereby reap, agreed to sell the 
property 44 as If free from incum- 
brances.” Applts. sued for com- 
mission on the full value of resp.’s 
property unincumbered, but the magis- 
trate held them entitled only to com- 
mission on ’ the value of the equity 



so. Necessity for compliance with 
Land Agents Act , 1922.]— Pltf., who 
was a land agent, received instructions 
from deft, to sell deft.’s property, 8c 
obtained a buyer at the price 
authorised, who paid pltf. a deposit 
of £200. On the same day that pltf. 
sold the property deft, sold it to another 
buyer 8c in effect repudiated the con- 
tract of sale effected by pltf. on his 
behalf. On the repudiation of the 


contract pltf. utilised the deposit of 
£200 received from his purchaser in the 
purchase of another property by the 
first buyer. Pltf. notwithstanding that 
he did not forward the deposit, with the 
signed oontract to deft., less his com- 
mission, sued deft, for commission on 
the sale. Deft, applied for a nonsuit 
on the ground that pltf. had not com- 
plied with the provisions of Land 
Agents Act, 1922, s. 8, deducting his 

commission from the deposit, & 

handing the balanoe to deft. The 
magistrate having nonsuited pltf. : — 
Held : sect. 8 deals with the applica- 
tion of trust moneys & if the deal was 
going through it was the duty of pltf. 
as agent to act in oompliance with it, 
but if the deal was not going through, 
if there had been repudiation as the 
magistrate found sect. 8 had no 

application. Pltf. was accordingly 

entitled to payment of his commission. 
— Ballantynb v. Cloutt $1927), 29 
W. A. L. R. 93.— AUS. 


1684 la. .] — Hamel v. 

Patenaude, [1925] 4 D. L. R. 1071 J 
f 1925] 8. C. R. 493 ; revsa.. [19251 4 
P. L. R. 577 ; Q. R. 35 K. B. 333 — 
CAN. 

1684 vi. .] — A distributor 

of machinery wrote Its agent with 
reference to a prospective sale at 
11,200 as follows : 41 Your commission 
10 per cent, if we finance. 25 per cent, if 
you handle cash basis ” : — Held : the 

E hrase 44 handle cash basis ” could not 
e given an alleged trade meaning that 
the agent should buy from his principal 
& resell to the prospective purchaser & 
assume full responsibility to him. — 
Trenwtth. Ltd. v. Jarvis Electric 
Co.. Ltd. (B. C.), [1929] 4 D. L. R. 400: 
2 W. W. R. 489.— CAN. 


1684 vil. .] — A real -estate 

agent having earned a commission for 
procuring a purchaser of farm lands 
entered into an agreement with the 
vendors by which they undertook to 
pay him part of the commission In cash 
and a percentage of the balance each 
year 44 as it Is paid off by the purchaser 
on the contract.” Nothing was stated 
as to what would happen should the 

B urch aser fail to make his payments or 
the vendors should determine the 
contract. The vendors, having become 
dissatisfied with the purchaser, deter- 
mined the contract of solo by agree- 
ment with the purchaser : — Held : the 
agent was entitled to recover the full 
amount of the commission. — Levenick 
v. Eddy & Eddy, [1031] 2 W. W. R. 
771.— CAN. 


1684 vllt. .]— Pltf. who as 

agent for defts. had procured a pur- 
chaser on the crop -payment plan for 
two sections of land owned by defts. 
agreed in writing to accept 11,280 as 
his commission, payable, as to 6500 
thereof, on Nov. 1, 1930, ‘‘if N. (the 
purchaser) farms under said purchase 
agreement, 8c delivers your grain,” 8c, 
as to the remaining 6780 44 in the fall 
of 1931 under the same conditions of 
N. farming, 8c delivering the crop to 
you the same as 1930.” Pltf. had 
recommended N. to defts. as a man 
fit 8c competent to perform his Oontract 
with them, but In the fall of 1930 his 
position was such that he was unable 
to carry on A, in consideration of a 
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quit-claim deed, he was released from 
his oontract. He had farmed the land 
In 1930, & delivered one-half share of 
the crop harvested by him to dofts., 
but he did not summerf allow according 
to the terms of the oontract, or pay the 
taxes or the interest on the unpaid 
purchase-money, 8c he negligently 
allowed 125 acres of standing crop to 
go to waste : — Held ,» the condition 
of pltf.’s right to the oommisBion was. 
not merely the purchaser’s delivery of 
cleft. ’a share of the grain grown on 
the land ; but also bis farming the 
land in accordance with the terms of 
Ills purchase agreement, 8c, as he bad 
not dono so in 1930, pltf. was not 
entitled to the 6500, nor to the 
additional 6750. — Broatoh v. Ver- 
mont Loan & Trubt Oo., [1931] 2 
W. W. R. 775.— CAN. 


1684 ix. Sufficiency of — Statute 

of Frauds — Commission on sate of land.] 
— Rice & Sons v. Toronto Harbour 
Commission (1935), 2 D. L. R.*481; 
O. R. 243.— CAN. 


■p. Action fur commission on sate — 
Defence denying sale — Effect .] — When 
in an action for commission on a sale 
the principal's pleadings deny the 
agreement for Bale, such denial in- 
dicates his repudiation of the agreement 
to pay the agent. Sc, under the dootrlne 
of anticipatory breach, the latter, on 
proving his right to the commission, is 
entitled to judgment for the whole 
amount thereof, even though under 
tho agreement it was to be paid in 
instalments at dates which are yet in 
future. — Hanton v. Stkdman, [1925 J 
1 W. W. R. 642.— CAN. 

sq. Tariff rate of Estate. Agents 

Institute.] — Plein & Co . v. Jacobson 
& Son, f!928] App. D. 25.— S. AF. 

•r. Commission — Meaning of. ] — The 
word 44 commission ” may quite pro- 
perly, both from a legal & commercial 
point of view, be employed ae denoting 
a lump sum whloh represents no 
percentage on anything. — C ampbell 
v. National Trust Co., Ltd., [19311 
1 W. W. R. 465 ; 1 1). L. R. 705.— OAN. 

st. Voluntary agent .] — A voluntary 
agent is not entitled to commission 
although he brings about a sale, if 
there Is no employment as agont & no 
ratification. — H affner v . Northern 
Trusts Oo. (1910), 14 W. L. R. 403.— 
CAN. 


sv. Solicitor acting as real estate 
broker.] — Safer v. Rotbtein. [19371 3 
W. W. R. 332; [1938] 1 D. L. R. 58; 
7 F. L. J. (Can.) 133.— CAN. • 

•w. Registration — TV hen necessary .) — 
The fact that a real estate agent who 
Is required by sect. 32 of The Security 
Frauds Prevention Act, 1929, as 
amended, to be registered thereunder, 
becomes registered before bringing on 
action to recover a commission on a 
transaction which took place before ho 
was registered, does not enable him to 
maintain tho action. — MoCrka v. 
Belanger. [1936] 2 W. W. R. 202 ; 3 
D. L. R. & ; 66 Can. O. C. 293 ; 44 
Man. L. R. 197.— CAN. 


PART VIII. SECT. 3. SUB-SECT. 1. 

B. (a). 

1693 vii. .] — A sal© of land 

directly by the owner, after tt had been 
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1699a. Agent fox sale ot lottery ticket — Sale by 
principal.] — Nash v. Shhpheard (1931), 75 
Sol. Jo. 331. 

1702. Add . Annotation : — Reid. Coles v. Enoch, 
[1039] 1 All E. R. 614. 

1702a. .] — Deffc. who was the owner of empty 

shop premises, authorised pltf. to attempt to 
let them on the terms that pltf. was to be 
paid a commission if he succeeded in doing 
so. Pltf. spoke on the telephone to A., whom 
he considered to be a possible tenant, but 
A. gave no definite answer, as he desired to 
consult his partner. W. overheard this tele- 


phone conversation & asked A. for informa- 
tion. A. merely mentioned that they were in 
the neighbourhood of Victoria, & added that, 
if his partner & himself did not want the 

S remises, he would put W. in touch with 
aem. W. thereupon, without communicat- 
ing further with A., went to Victoria, &, 
finding deft.’s empty shop with a notice in 
the front window that it was to let, took it 
at a rent of £1,100 per annum : — Held : it 
was not pltf.’s action which was the causa 
causans of W. becoming the tenant of the 
shop. The deliberate withholding of the 
address of the premises by A. must be con- 


llsted lor sale with a broker, does not 
entitle the latter to his commission, 
merely because it happened to be sola 
to a purchaser with whom he had 
negotiated In a previous transaction. — 
Gilbert Brothers «. McDill (1917), 
30 D. L. B. 824.*— CAN. 

1093 viil. .) — Where a person 

discovers that another Is considering 
the purchase of a piece of land & then 
ascertains from the owner that he will 
eel! 8c pay a commission, but does not 
afterwards communicate with the 
prospective buyer, & the latter 8c the 
owner complete the sale themselves, 
there is no commission payable by the 
owner,— L angton e. Nichoison, [1910] 
1 W. W. B. 908.— CAN. 

1098 lx. .1 — An agent for the 

sale , of coal who had merely inter- 
viewed a customer & notified bis 
principal that he had done so : — Held : 
not entitled to a commission on an 
order given about two months later 
direot to the principal, Sc after an 
Inspection of the coal oy the customer. 
— Bond v. Sturgeon Consolidated 
Collieries, Ltd., [1918] 2 W. W. R. 
912 : 41 D. L. R. 147,— CAN. 

1098 x. .] — In the absence of a 

special agreement that he is to be 
remunerated if he does not find a 
purchaser, the agent is not entitled to a 
commission where the owner sells to a 
purchaser whom he himself has found. 
Where the owner found the person who 
subsequently purchased, although the 
agent subsequently spoke to the same 
parson, the agent was not allowed the 
commission. — Barager v. Wallace, 
(19191 2 W. W. R. 858 : 48 D. L. R. 
158 ; 12 Sask. L. R. 801.— CAN. 

1098x1. .1 — Where an agent 

spoke to one about oertain land 8c 


spoke to one about oertain land 8c 
the latter refused to buy, but some 
time afterwards, hearing through 
another channel that the land could be 
rented, went to the owner’s place for 
the purpose of renting it 8c was induced 
by the owner to buy it : — Htld : the 
agent was not entitled to commission. 
— Taylor e. Rabbitts, J1920) 1 

W. W. R. 1024 ; 53 I). L. R. 59 ; 18 
Sask. L R. 198.— CAN. 

•1098x11. .]— Deft, desired to 

acquire or gain control of oertain 
shares In a co. Pltf. outlined to him 
a plan, 8c for oarrying out the arrange- 
ment one-third of the shares were tooe 
given to pltf. Pltf. worked on the 
undertaking 8c made considerable 
progress, bu$ before the scheme was 
earned ont deft, obtained what he 
wanted in other ways & without 
making use of pltf.’s services : — Htld : 
pltf. could not reoover the agreed 
commission. — MacIntyre «. Miller 

W:M:Jca 8: SW! limi s 

1098 xili. .3 — At a general rule 

8c in the abaenee of any stipulation 
to the contrary a principal, who em- 

8 love a house agent on commission to 
nd a purchaser for a house, retains 
the right as against the house agent 
of selling the house to a third party, 
who has not been introduced by the 
house agent directly or through another 


agent at any time before a proper offer 
is brought to him by the house agent. 
If by so selling he prevents the house 
agent from earning his proper com- 
mission he Is not liable in damages, for 
the act of selling is a rightful aot as 
against the house agent. — Boose e. 
ZBEDXRBERG& DUNCAN, [1918)0. P. D. 
283.— S. AF. 

1098 xiv. . ] — An auctioneer 

was employed to ssll property by 
auction on condition that it the 
reserve prioe was not reached no 
commission was to be charged. The 
reserve prioe not being reached, the 
property was not sold. A prospective 
purchaser, who was present at the 
auction 8c who knew who the owner of 
the property was, was about to ap- 
proach the owner after the conclusion 
of the auotion with a view to negoti- 
ating for the purchase of the property 
when the auctioneer formally intro- 
duced them. After protracted negoti- 
ations the prospective purchaser 
bought the property : — Held : the 
auctioneer’s agency terminated the 
moment he failed to sell by auotion. — 
Martin v. Currie, [1921] T. P. D. 
50. — 8. AF. 

1698 xv. Deft, listed his 

property with pltfs., real estate agents, 
for sale at a fixed prioe 8c on named 
terms. Pltfs. mentioned the property 
to one F., who thereafter negotiated 
with deft, for the purchase of the 
property, 6c concealed from him the 
tact that pltfs. had sent him. Deft., 
then, without any knowledge of 
pltfs.’ Intervention, sold to F., on 
terms less advantageous to himself 
than those contemplated In the agree- 
ment between pltfs. 8c himself. There 
was nothing in the circumstances to 
put deft, upon his Inquiry as to whether 
pltfs. had sent F. to him : — Held : 
pltfs. could reoover neither a com- 
mission on the sale nor anything for 
their servioes by way of Quantum 
meruU. — Elvtn t>. Clough (1908), 7 
W. L. R. 702 ; 8 W. L. R. 590.— CAN. 

1693 xvi. .] — In an action for an 

agent's commission on the sale of a 
farm by deft, to one C. held that pltf. 
could not reoover ; because he had not 
been instrumental in bringing the 
parties together. O. having been dis- 
covered by deft., 8c because pltf.’s 
employment with respect to O. was of 
a special character under the terms of 
which he was not to be entitled to a 
commission unless he snooeed in selling 
the land to C. on the terms stated ; he 
failed to secure an offer from O, 8c 
deft, sold to C. direct . — Wimm v. 
Garvey, [19801 2 W. W. R. 408 : 8 
D. L. R. 992 i 24 8. L. R. 654.— C/&. 

1700 tv, .1 — If the seller has 

opened negotiations with a proposed 
buyer, but the negotiations are broken 
off, 8c later the buyer renews the same 
through an agent; the agent is entitled 


XJCT. [19241 4 D. L, R. 38 ; qffp. 25 
O. W. N. 5S8.— ■ 4 CAN. 

1708 mate, .] — H. agreed with 

S.. who had oertain properties in his 
hands for sale, that he should receive 
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half of the commission if he effected 
a sale. At the time a likely pur- 
chaser, C.. was known to both parties. 
H. pressed C. to purchase, but after a 
time, as a matter of policy, let the 
matter drop, intending to approach C. 
again on a fitting occasion. In the 
meantime a member of S.'s staff 
Indirectly approached C., who decided 
to Durcnase : — -Held : H. had estab- 
lished a oh&in of causation between his 
efforts 8c the result, & he was entitled 
to half the commission. — Healy •v. 
Saunders (1921), 17 Tas. L. R. 32. — 
AUS. 

1702x1. Pltf. as agent for 

the owner of oertain property intro- 
duced it to A. The owner was asking 
217 17s. per week. Pltf. gave A. the 
key, on which was a label bearing only 
the name of the owner. A. told pltf. 
the property was unsuitable. 8c returned 
the key. About a fortnight later A., 
through seeing the owner’s name on 
the label 8c consulting the telephone 
directory, discovered the owner’s 
address, 8c met him to discuss the 
letting of the property, but did not 
tell him that she had seen pltf. After 
negotiations between A. 8c the owner 
extending over some days the owner 
agreed to let the property to A. for 
twelve months at £13 13*. per week : — 
Held: pltf. was entitled to commis- 
sion.— Symons t>. Callil, [1923] 
V. L. R. 49.— AUS. 

1702 xli. .1— Deft. gave to 

{ >ltf8. written authority to sell her 
and on terms, one of whloh was 
44 price, very lowest, £10.000.” Pltfs. 
brought the property under the notice 
of A., who got into personal com- 
munication with deft. & decided that 
it would suit him in every way, except 
as to prioe. After a delay of some 
weeks deft. 8c A. resumed negotiations, 
which led to a sale of the property to 
A. for £7,300 : — Held : the relation 
of buyer « seller was really brought 
about by pltfs., who were entitled to 
commission. — Birtohnbll e. Morris, 
[19131 V. L. R. 201.— AUS. 

S 702 xlii. .) — Agent Held : 

ttled to recover commission. — 
Gamble v. Excelsior Life Assurance 
Co. (1917), 36 D. L. R. 592.— €AN 

1702x1111. .]— In 1913, deft. co. 

employed pltfs., brokers, to sell its 
lumber property at a minimum prioe 
of $110,000.00, 8c agreed* to pay a 
commission on the purchase prioe. 
During the remainder of that year 8c 
the whole of 1914, pltfa. were working 
on this proposition, but failed to 
effect a sale. In 1915 the selling price 
was reduced to $75,000.00. In 1916, 
deft. co. sold to a purchaser intro- 
duced by pltfs. for $65,000.00 :— Held .* 

S ltfs. were entitled to commission on 
he purchase price. — Jardine v. Pres- 
cott Lumber Co.. Ltd.. (1017 )» 44 
N. B. R. 505.— CAN 
1702 xliv. — — .1 — Where land Is 
listed with a real estate agent for sale 
8c is afterwards sold by the vendor 
directly to a purchaser introduced by 
the agent, the latter Is entitled to hfo 
commission, even though the terms of 
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strued as a deliberate withholding by pltf., 
& he was not entitled to commission.-— Colbs 
v . Enoch, [1939] 3 All E. R. 327 ; 83 Sol. Jo. 
603, C. A. 


1705a. .] — Where an agent is instructed, but 

not as sole agent, to sell a house, & he 
procures an offer to purchase “ subject to 
contract,” & that offer is accepted t>y the 


sale given in the listing as the basis 
on which the agent is to negotiate are 
not strictly adhered to.— K ino v. 
Schon, [10181 3 W. W. R. 892 ; 44 
D. L. ft. XU.— QAM. 

1702 xlv. .} — Nunn elly v. On- 

SUM. (10211 1 W. W. R, 506: 66 


D. L. R. 609 ; 16 Alta. L. R. 455.- 
OAN. 

1702 zlvi. .} — Deft, agreed to 

pay pltfs. commission on the sale of 
certain land, Sc agreed that it was an 
exclusive listing, subjeot to notioe of 
withdrawal, which was not given. 
Pltfs. submitted the land to P. on 
terms of the listing Sc introduced P. 
to deft., who later, without pltfs/ 
knowledge or consent, entered into an 
agreement with P. for sale of the land 
& of certain chattels used in farming 
It. The price of the land was some- 
what less. & the cash payment con- 
siderably lens, than as given in the 
listing: — Held: pltf. was wrongfully 
deprived of the right which the listing 
gave him to earn his commission. — 
Gilbert Brothers, Ltd. v. Briber 
(1922), 69 D. L. R. 713; 11922] 2 
W. W. R. 1228.— CAN. 

1702 xlvii. .]— Agent '.—Held : 

not entitled to recover commission. — 
Kennedy v . Victory Land Sc Timber 
Co., [1922] 3 W. W. R. 145: 68 

D.L.R.201: remsd., [1922] 3 W. W. R. 
683; 70 D. L. R. 868.— CAN. 

1702 xlviii. .3 — If the relation 

of buyer Sc seller 1 b really brought 
about by the act of the agent, he is 
entitled to a commission although 
the actual sale has not been effected 
by him, but he must show that some 
act of his was the causa causans or the 
efficient cause of the sale. — Bunting 
v. Hovland Sc Watkins (1923), 33 
B. C. R. 291.— CAN. 

1702 xlix. .] — Deft, wishing to 

sell his bouse placed it in an agent’s 
hands, fixing a net price. The agent 
introduced P. but negotiations failing, 
deft, cancelled the agent’s instruction 
to sell. Some time later deft. & P. 
agreed upon terms Sc a sale resulted : — 
Held : commission was payable on 
the amount P. first offered through the 
agent. — Fraser v. Harrison, [1924] 
ID. L. R. 765 : 56 N. 8. R. 431.— CAN. 

1702 1. .] — Pltf. procured A., 

B., Sc C. to enter into an agreement to 
purchase deft.’s mineral claims on 
certain terms of payment, upon which 
pltf. was to receive a commission as 
payments were made from time to time, 
under this agreement a portion of the 
purchase price was paid Sc pltf. got his 
commission, but the agreement was 
afterwards cancelled. Subsequently 
B., who had advanced to A. a 
considerable part of the money paid 
by him under the agreement, entered 
into an agreement direct with deft, 
to purchase the claims pairing 810,000 
down, Sc pltf. sought to recover com- 
mission on that sum : — Held : pltf. 
was not the effective cause of the 
sole. — Olsen v. Pearbon, [1924] 1 
D. L. R. 1097.— CAN. 

170211. .1 — R. M. Buchanan Co., 

Ltd. «. But, [19271 2 D. L. R. 819; 
[19271 1W.W.E. 929 ; 21 Bask. L. R. 
438.— CAN. 

1702 BL .1 — Nicholson v. Db- 

BUBE (Alta.), [1927] 3 W. W. R. 709,— 
CAN. 

17021111. .1— An agent gave G. 

a card to view certain property. After 
inspection G. decided not to buy as 
thm price was too high. Some months 
later G. saw a “ for sale ** notice on the 
property which reminded Mm th at he 
had previously Inspected the property. 
He then, without farther communica- 


tion with the agent, negotiated with 
the owner direct Sc purchased for a 
smaller amount Held : the causa 
causans of the Bale was the previous 
introduction through tho agent who 
was entitled to his commission on the 
lower purchase prloe. — Doyle e. 
Gibbon, [1919] T. P. D. 220.— S. AF % 

17021iv. .] — Certain property 

given for sale by the owner to an 
auctioneer at a fixed commission was 
not sold, the reserve not being reached, 
8c was thereafter given to the auctioneer 
for sale privately. L., on passing the 
property, saw a notice up referring 
intending purchasers to R., but being 
aware of the faot that the auctioneer 
had been selling the property went 
to the auctioneer, who referred him 
to the owner. L. thereupon wont 
direct to the owner A. bought tho 
property after having told him fcnat he 
came on his own behalf Sc not at the 
Instance of any agent : — Held : the 
auctioneer was entitled to his com- 
mission. — Treuaskes v.Mrikxe, [1922] 
T. P. D. 317.— S. AF. 

1702 Iv. .] — Where a vendor 

oonoludes a contract of sale with a 
party with whom bis real estate agent 
has been negotiating in Ignorance that 
ho is such a party, the agent Is entitled 
to his commission if the circumstances 
are such that the vendor ought to have 
made Inquiries which would at once 
have revealed the facts. — Griffiths v. 
Anderson, [1925] *4 D. L. R. 97G.— 
CAN. 


1702 lvi. .] — Nbison v . Huewch- 

born, [1927] App. D. 190. — S AF. 

1702 lvii. .] — Trenwith v. 

International Harvester Co. (B.C.), 
[1028] 2 D. L. R. 121.— CAN. 

1702 Ivili. .] — A real estate agent 

who brings his principal into relations 
with the actual purchaser is the 
effective cause of the sale 8c entitled 
to his commission, although the 
principal sells behind his back 8c the 

E rice paid by the purchaser is less than 
be sum at first demanded by tho 
principal. In the present case wherein 
the purchase-money was paid into deft, 
bank, a creditor of the vendors, under 
an arrangement under which it under- 
took to pay the agent Ms commission 
out of the sums paid in, held that the 
fact that the property was first trans- 
ferred to the bank’s manager who 
afterwards transferred it to the pur- 
chaser introduced by the agent did not 
take away the agent's right to the 
commission, Bince the transfer to the 
manager was taken merely to secure, 
in the interests of the bank & the other 
creditors of the vendors, a sale to said 
purchaser ; &, moreover, the agent 
was entitled to succeed against the 
bank on the ground that, whether the 
sale originally contemplated, l.e. that 
from the vendors direct to said pur- 
chaser, was or was not called off, the 
bank’s managed had agreed that the 
bank would pay the agent the com- 
mission if the transfer from the manager 
to said purchaser went through. — 
Ladd v. Banqub Oanadienne Nation- 
als (Man.), [1928) 2 W. W. R. 272.— 
GAN. 

1702 lix. .1— The agent is 

entitled to oommission if he baa been 
the means of bringing the parties 
together, although be may not actually 
have introduced them to each other, 
Sc although the actual sale has not been 
effected by him, — B rett Sc Co., Ltd. 
t. Bow’s Emporium, Ltd., [1928] 
3. a (H. L.) 10.— SCOT, 

1702 lx. .} — The owner of a 

pro p ert y of 1,098 acres, put it into the 
harms of an estate agent with the 
following instructions : “ Price 21 per 
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acre, or lease for a term of three years 
with option of purchase at 2a. per acre. 
I hereby authorise you to sell the above 
property.** The agent obtained a 
lessee for three years, with an option 
of purchase at £1,682. Shortly before 
the expiration of the lease, the lessee 
asked the agent to try Sc get an 
extensipn of tho option for twelve 
months, &, on the latter’s advice, 
visited the owner for that purpose, the 
agent at the same time writing to the 
owner informing him of the proposed 
visit. An extension of the lease was 
granted, but the prloe of the option was 
inoreasod to £1,800. The lessee exer- 
cised this option, Sc became the pur- 
chaser of the property : — Held : there 
was evidence sufficient to justify a 
finding that the agent was the efficient 
cause of tho sale. Sc that therefore he 
was entitled to commission thereon. — 
Upjohn v . Illingworth (1928). 29 
S. R. N. S. W. 4 ; 40 N. 8. W. W. if. 6. 
— A US. 

1702 lxl. .] — Greaves v. Salis- 
bury (Soak.), [1929] 3 D. L. R. 289.— 
0AN. 

17021x11. .I — SlMONOTSV. MOXAM, 

[19291 1 D. L. It. 825 : 1 W. W. R. 
613 ; 38 Man. L. R. 113 ; affd., [1980] 
S. C. R. 334 ; 2 D. L. K. 991.— CAN. 

1702 lxiil. .1 — If an owner has 

contracted to pay a oommission to an 
agent if tho latter finds a purchaser. Sc 
the relation of buyer 8c seller is really 
brought about by some act of the 
agent, he Is entitled to the oommission 
although tho actual sale has not been 
effected by him. — G raves v. McLean, 
[10311 2 W. W. R. 895.— CAN. 

1702 lxlv. .J — Keifeb v. Fndbrs, 

fl931 1 3 D. L. R. 189.— CAN. 

1702 lxv. .] — Eastern Realty 

Co. v . Woodworth (1932), 5 M. P. R. 
511.— CAN. 

1702 lxvi. .] — Powers v. Nash- 

waak Pulp Sc Paper Co., [1937] 4 
D. L. R. 631 ; 12 M. P. R. 231 ; 7 
F. L. J. (Can.) 101.— CAN. 

■r. Purchaser acting behind 

agent's back.] — Held: principal liable 
to pay full commission on conclusion 
of a contract of sale with the purchaser. 
— Merritt v. Doherty, [1925] 3 

D. L. R. 797.— CAN. 

PART VIII. SECT. 8. SUB-SECT. 1.— 
B, (b). 

1703 x. .] — One of two real 

estate agents with whom property was 
listed for sale : — Held : entitled to 
oommission on a sale initiated by Mm 
but completed by the other agent, to 
whom the purchaser made known his 
wish to buy the property after it had 
been brought to his attention by pltf. — 
Griffiths v. Anderson, [1926] 2 

D. L. R. 657 ; [1926] lW.W.H 956 ; 
35 Man. L. R. 480.— CAN, 

1703 xi. .J— Deft, placed a 

property in the hands of several 
agents, including pltf.. tor sale. Pltf. 
found a purchaser who was willing to 
pay the price os ultimately fixed for 
the property. Sc despatched a tele- 
gram stating that fact to deft. Before 
deft, received the telegram, however, 
he had in fact sold the property to 
another person through another agent. 
In an action by pltf. for commission 
Held : he had not compiled with the 
Implied condition attached to the 

S remise to pay commission, namely, 
bat he should find an able Sc willing 
purchaser Sc introduce Mm to the 
vendor before the vendor bad in fact 
sold the property to some other person. 
Sc was therefore not entitled to recover 
commission. — D a inton v. Cmrnm 9 
[19281 V. L. R. 665 ; 40 A. L. T. 299 ; 
[1928] Argna L. R. 394. — AUS. 
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vendor “ subject to contract/’ but the sale 
subsequently' goes off owing to the vendor’s 
obtaining a better offer through another 
person, the agent cannot recover commission 
from tne vendor as there is no binding con- 
tract of sale, to he cannot recover damages 
from the vendor, as the vendor has not com- 
mitted any breach of contract whereby the 
agent was prevented from earning his com- 
mission. — Raymond v. Wooten (1931), 47 
T. L. R. 600 5 76 Sol. Jo. 046, D. 0. 

Annotations : — Dbtd. Trollops fGeo.) & Sons v. Martyn Bros. 

(1934). 50 T. L. R. 544. Apld. Musson v. Moxlcy, [1936] 


1 All E. R. 64. Consd. Way to Waller, Ltd. v. Verrall, 
[1939] 3 All E. R. 533. 

1705b. .] — Oakhill v. Oowen (1934), 78 

Sol. Jo. 337. 

1700a. .] — Bow’s Emporium, Ltd. v. 

Brett (A. R.) to Oo., Ltd., No. 1687a, ante . 

1711. Add. Annotation : — Aa to (1) Consd. Price, 
Davis v. Smith (1929), 141 L. T. 490. 

1718. Add. Annotations : — As to (2) Refd. Howard 
Houlder v. Manx Isles S.S. Co., [1923] 1 
K. B. 110. Generally, Refd. B entail, Horsley 
& Baldry v. Vicary (1930), 47 T. L. R. 99. 


1706 is. Delete the words “ to en- 
titled to commission." 

1706 xiii. .1— Pltf. intro- 

duced to deft. A., who wished to 
puronase a property for his son, B. 
Deft. *s house was eventually trans- 
ferred to the trustees of C.'s estate, io 
which A. *s family was interested. & 
the purchase-money was paid by the 
trustees at the instance of A. Deft, 
alleged that another agent, though 
aware of A. is inspection of the house, 
obtained B.'s signature to the con- 
tract of Bale : — Held : the verdict 
should be entered for pltf. — W kbstkr 
(A. Q.) to Sons. Ltd. v. Cotton 
(1919), 15 Tas. L. R. 17.— AUS. 

1706 xiv. .] — An agent is 

entitled to commission on a sale 
brought about by his action in putting 
the purchaser in touch with the 

{ irlnoipal, even though the purchase 
s subsequently completed through 
another agent. — Pettypiece v. Hol- 
den (1920), 40 D. L. It. 386.— CAN. 

1706 xv. .1 — The commis- 

sion on a sale of real estate was given 
by the ct. to the agent who found the 
purchaser to put the vendor in motion 
to meet him, rather than to another 
who performed services in connection 
with the effecting & carrying out of 
the sale. — Bateman v. Snelorovk to 
Garden, [1921] 1 W. W. R. 305 : 14 
Saak. L. R. 69 ; 57 D. L. R. 283.— CAN. 

1706 xvi. .1 — A. promised 

B. a commission if B. sold a ship. B. 
employed a broker as sub-agent, who 
mentioned the matter to another agent, 
to it was passed on through others 
until, about nine months after the 
agreement with B., a broker to whom 
tne matter was mentioned came to 
A. to made an arrangement directly 
with him resulting in a purchaser 
being obtained. B. continued his 
services, which were accepted by A., 
up to the time of sale, to was of assist- 
ance In procuring the Govt.*s consent 
to a transfer of the ship to a foreign 
registry: — Held: B, entitled to com- 
mission. — Greer v. Godson, [1921] 
2 W. W. R. 209 ; 60 S. O. R. 653 ; 56 
D. L. R. 696.— CAN. 

1706 xvil. .1— Pltf. en- 

deavoured to effect a sale of deft.'* 
land to a oo., of whioh H. was a director, 
to Introduced H. to deft. The parties 
failed to agree upon terms to the 
negotiations ended, to pltf. made no 
further effort to sell the land. Sub- 
sequently deft, through another agent 
sold the land to H., who purchased it 
on behalf of another oo. : — Held : pltf. 
was not entitled to commission. — 
Neve r. Lesson, [1921] 1 W. W. R. 
904.— CAN. 

1706 xvitl. .}— After pltfs., 

with whom a house had been listed, 
introduced a prospective purchaser to 
the vendor, the purchaser endeavoured 
to induce the vendor to rednoe the 

S rioe. The vendor was unwilling to 
x a figure agreable to the purchaser, 
to the latter then negotiated through 
other agents, with whom the house 
had also been listed, to finally bought 
it:— Reid.* pltfs. were entitled to 
commission. — B rook to Allison v. 


Hendricks (1922), 66 D. L. R. 825 ; 
15 Sask. L R. 439 ; [19221 2 W. W. R. 
580.— CAN. 


1706 six. * .1— Deft, listed 

a property with pltfs. with instructions 
to find a purchaser at the price of 
15,000. A month later deft, listed the 
property with another broker at 
$4,750, the second broker having his 
offices across the hall from pltfs.' 
offices in the same building. Pltfs. 
interested S. in the property to brought 
her to view it. Shortly alter S. went 
to pltfs.* offices with a view to pur- 
chasing, to when about to enter the 
offices saw a picture of the property 
In the window across the hall marked 
for sale at. $4,750. She went into 
pltf9.* offices, discussed the sale but 
went out without making the purchase, 
crossed the hall to purchased the 
property from the second broker at 
$4,750: — Held: pltfs. were ontitled 
to their com mission. — Turner, Meakin 
& Co. v. Field (1923), 33 B. C. R. 56.— 
CAN. 


1706 xx 

Drechk, [1 
1 W. W. R 


. .1 — Carr v. La 

L9271 2 D. L.R. 480: [19271 
. 574 : 38 B. C. R. 97.— CAN. 


1706 xxi. .] — Pltf . received 

written authority from deft, to enter 
Into a oon tract with a purchaser for 
the sale of his farm & stock. The rate 
of remuneration was stated to be a 
oertaln percentage on the value of the 
land sold. Pltf. introduced the pro- 
perty to a prospective buyer, who 
ultimately purchased the property, 
but through the Instrumentality of 
another agent. Pltf. claimed from 
deft. £171 19«. iu respeot of the land 
sold, to £65 in respect of the stock & 
Implements. The Jury found that the 
sale had resulted from the introduction 
of the purchaser from pltf. : — Held : 
pltf. '8 right to commission depended 
on the terms of his authority, to this 
did not authorise any commission on 
the sale of the slook. — R owe v. 
Butler, [1921] N. Z. L. R. 437.— 
N.Z. 

1706 xxli. .] — Deft, agreed 

to pay pltf. commission if a sane of 
deft.'s house to X., who was intro- 
duced by pltf., went through. Deft, 
also agreed to let pltf. know should he 
be prepared to sell his house for a 
smaller amount than he had men- 
tioned to pltf. Deft, subsequently 
instructed another attorney to offer 
the house to X. at a reduoed price, to 
a sale was thereupon concluded : — 
Held: pltf. was entitled to the com- 
mission agreed upon. — Van dbr Walt 
v . Hopmeyr, [1920] C. P. D. 50. — 
S. AF. 


1706 xxiii. .] — A. agreed to 

give B. a commission in case of a sale 
of oertaln premises. B. introduced 
O., but no sale resulted. C., of his 
own motion to not as an agent of B., 
subsequently introduced D.. to A. sold 
the premises to D. : — Held : B. was 
not entitled to oommisslon. — Goddard 
v. Arnold, [1922J T. P. D. 167.— S. AF. 

1706 xxiv. .J — Wallace v. 

Westkrman (B. C.), [1988] 3D. L.R. 
939.— CAN. 


1706 xxv. .] — Korchinski 

v. National Trust Oo., McDougall v. 
National Trust Co. (Alta.), [1929] 1 
D. L. R. 268.— CAN. 

1706 xxvt. .] — Bell-Irvino 

v. Macaulay Nioolls, Ltd., [1931] 
S. O. R. 276; [1931] 1 D. L. R. 381 : 
revff., [1930] 2 D. L. R. 326 ; 42 

B. C. R. 140.— CAN. 

1706 xxvii. .] — Macaulay 

Nicollb to Maitland Co., Ltd. v. 
Burman (1937), 52 B. C. R. 9.— CAN. 

1707 ii. .] — In a dispute as to 

which of two real -estate agents was 
entitled to the commission on a sale : — 
Held • the one who first, through his 
advertisement attracted & interviewed 
the purchaser to directed him to the 
owner was the efficient cause of the sale 
to entitled to the commission, rather 
than the uther who subsequently 
discussod the property with the pur- 
chaser to who«e agent first showed It 
to him. — B uffet r. Waller & 
Lazarnick, [1920] 2 W. W. R. 404 ; 
52 D. L. R. 499 ; 30 Man. L R. 437.— 
CAN. 

1707 iii. Loan broker.] — The 

office of a loan broker is to bring 
together the borrower to the lender 
who is willing to open negotiations on 
a reasonable basis, to when he has done 
that, he has done all that is necessary 
for him to do & earn his commission. — 
VASAUJI MOOLJI V. K ARSON D AS TEJPAL 
(1927), I. L. R. 52 Bom. 627.— IND. 

1716 vli. .] — A broker, omployod 

by a house owner to find a purchaser 
for the house, is entitled to receive the 
remuneration agreed upon, when the 
sale takes place in favour of a purchaser 
Introduced by the broker, although the 
actual negotiation or completion of the 
sale may not have taken place through 
the direct intervention of the broker. — 
Roopji & Sons v. Dyer Meaner & 
Co. (1930), I. L. R. 52 All. 688.— IND. 

PART VIII. SECT. 3. SUB-SECT. 1.- 
B. (o). 

t. 1. 8. P. SATCHIDIJfcANDA DUTT V. 
Nritya Nath Mitter (1923), I. L. R. 
50 Calc. 878.— IND. 

til. .1 — Where a land agent is 

employed to sell or exchange the 
property of his client, to oommisslon 
Is to be paid to him when he has 
" effected a sale or exchange of suoh 
property, his right to commission 
aocrues when he procures a valid 
contract for the sale or axobange of 
snob property. — Nigro v. Wilson, 
[1924] N. Z. L. R. 834.— N.Z. 

17221. Completion of entire con - 
tract.] — Greer v . Godson (1918), 40 
D. L. R. 218.— CAN. 

ei. .] — Pltf. found a pur- 

chaser for deft. *s land, the amount of 
oommisslon was agreed on, to an agree- 
ment of sale executed. The pur- 
chaser subsequently refused to carry 
out the sale : — Held : pltf. was entitled 
to the commission. — doner v. Loose, 
ri920) 2 W. W. R. 388 : 53 D. L. R. 
39 ; 30 Man. L ft* 350.— CAN. 

e if. .R-When an estate 

agent is employed on the ordinary 
terms as to commission to find a 
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1726. Add . Annotations : — Retd* Houlder Howard 
v. Manx Isles S.S. Co., [1923J 1 K. B. 110; 
Ben tall, Horsley & BaJdry v. Vicary (1930), 
47 T. L. R. 99. 

1729* Add. Annotation : — Retd* Coles v. Enoch, 
[1939] 1 All E. R. 014. 

1738* Add. Annotations: — Consd. Bow’s Emporium 
v. Brett (1927), 44 T. L. R. 194. Retd. Coles 
v. Enoch, [1939] 1 All E. R. 014. 

1739* Citations: — For the existing citations sub- 
stitute as follows : — 

(1887), as reported in 58 L. T. 96 ; 3 T. L. R. 
830, H, L. 

Annotations: — For “Mentd. Barnett v . Isaac- 
son (1888), 4 T. L. R. 595, ” read. “Retd. 
Barnett v . Isaacson (1888), 4 T. L. R. 595.” 
Add. Annotations : — As to (2) Consd. Price, 
Davies v. Smith (1929), 141 L. T. 490. 


Dlstd. Mote v. Gould (1935), 152 L. T. 347. 
Generally , Retd* Keppel v. Wheeler, [1927] 
1 K. B. 577. 

1740. Add. Annotations : — Retd. Howard Houlder 
v. Manx Isles S.S. Oo., [1923] 1 K. B. 110 ; 
Coles v. Enoch, [1939] 1 All E. R. 614. 

1741. Add. Annotation : — Retd. Howard Houlder 
r. Manx Isles S.S. Co., [1923] 1 K. B. 110. 

1746. Add. Annotations : — Retd. Howard Houlder 
v. Manx Isles S.S. Co., [1923] 1 K. B. 110; 
Bentall, Horsley & Baldry v. Vicary (1930), 
47 T. L. R. 99. 

1746a. Agent to sell property — Agent hlmselt buy- 
ing property — With consent ot principal.] — 
Where an agent has been instructed to sell 
property on commission &, after failing to 
find a purchaser, agrees with his principal 
to buy the property himself, he is not entitled 


purchaser of land, & he Introduces 
a purchaser with whom the principal 
enters into a contract of sale, the 
agent is primA forte entitled to his 
commission. — Mac Arthur & Macleod 
Pty., Ltd. v. Carey, [19311 V. L. R. 
269 ; Argus L. R. 261.— AUS. 

st. Commission payable on re- 

ceipt of purchase-money — Payment by 
promissory notes.] — An agreement pro- 
vided that commission was “ to become 
due & payable when the purchase- 
money or any part thereof has been 
paid “ — Held : defts. having accepted 
promissory notes in lieu of a cash 
payment, the promissory notes must 
be treated as a cash payment so far as 
pltf. was concerned. — Cross v. Wood 
(1921), 64 D. L. R. 105 ; 50 O. L. It. 
15.— CAN. 

Commission payable for ser- 
vices already rendered.] — Whon it has 
been definitely agreod to pay an agent 
commission for his services in negoti- 
ating a sale, & the payment was to be 
made for services already rendered & 
was not to be dependent upon the pay- 
ment of the purchase price, the agent 
can recover the commission under the 
agreement, although the purchaser has 
failed to make any payment after the 
first, one. — Carmichael v. Bowers 
(1922), 67 I). L. R. 515.— CAN. 

sb. .1 — Held: pltf. 'a claim was 

not affected by changes made in the 
agreement between purchaser 8c defts, 
If defts. saw fit to vary the terms of 
the agreement Sc accept property in 
lieu or cash, that should not prevent 
pltf. from obtaining payment of his 
commission, which he earned when he 
procured a binding agreement for he 
sale of the property. — Crawford v. 
Imperial Trust Co. of Can., [1929] 4 
D. L. R. 913 ; 64 O. L. R. 433.— CAN. 


PART VIII. SECT. 3, SUB-SECT. 1.— 

C. (a). 

1729 ill. Sale of remainder of 

land .1 — Pltf. employed deft, to sell 
a house Sc portion of the block of land 
on which it stood. Deft, found a 
purchaser 8c a contract of sale was 
signed under which pltf. gave the pur- 
chaser certain provisional rights over 
the unsold portion. Afterwards pltf. 
endeavoured to obtain from the pur- 
chaser a modification of the contract 
with regard to the rights over the 
unsold portion. Sc deft, did con- 
siderable work in trying to lndnce the 
purchaser to vary the contract in this 
respect. During the negotiations deft 
repeatedly urged pltf to sell the whole 
of the land. Negotiations having 
tailed pltf. behind the back of deft, 
sold the remainder of the land to the 
original purchaser & the whole was 
included in a single transfer : — Held : 
deft, was not entitled to commission 
on the sale. — McAndrew v. Ghat 
(1920), 30 8. R. N. S. W. 635.— AUS. 


PART VIII. SECT. 3, SUB-SECT. 1.— 
C. (b). 

sw. Transaction similar — Further 
sale.] — A. in 1911 employed pltf. to 
sell a Crown lease, 8c an agreement was 
entered Into which provided that if 
pltf. sold the lease for £25,000 he was 
to receive £5,000. In 1914 through 
the instrumentality of pltf. the lease 
was transferred to S. 8c, on payment 
by 8. of £5,000, pltf. received £1,000 
as commission. In 1919 A. 8c S. sold 
the lease to T. for £14.000. Some 
years prior to this sale pltf. had sub- 
mitted full particulars of the lease to 
T., who would not then buy. L., who 
was employed for that purpose by A. 
& 8., had brought about the sale to T. 
Pltf. claimed commission in respect 
of the sale to T. : — Held : pltf. was not 
entitled to commission. — Dewdnky v. 
Matheson, [1923] 8. A. S. R. 105. — 
AUS. 


PART VIII. SECT. 3, SUB-SECT. 1 .— D. 

sa. Agent to obtain money for project — 
Expansion & modification of proposal.] 
— Held : the agent was entitled to 
recover commission. — T homas v. Gale, 
[1927] 1 D. L. R. 593 ; 8. O. R. 314 ; 
varying , [1925] 3 D. L. R. 757.— CAN. 

■b. Agent to procure loan to third 
party — Loan raised by third party .] — 
Pltf. claimed a commission of 1 per 
cent, from deft, on the ground that the 
latter had requested him to raise a 
loan of £27,500, subsequently Increased 
to £35,000, not on behalf of deft, but 
on behalf of one F. It was admitted 
that deft, had sold a certain property 
to F. fora sum of £45.000, £10,000 to be 
paid in cash 8c the balance to be secured 
bjr a bond over the property ; through 


S ltf.'s efforts the manager of a certain 
lsurance co. was prepared to advance 
£27.500 to F. on a first mtge. over the 
property & that thereafter a sum of 
£35,000 was In fact advanced by the 
Insurance co. upon that security, 
together with certain additional 
securities. Deft, denied that he had 
made the contraet alleged with pltf. 
& stated that the real arrangement 
between them was that pltf. should 
raise a loan of £27.500 on behalf of 
deft, himself & not for F., & further, 
that if F. paid off the whole amount 
of the purchase price In cash pltf. was 
not entitled to any commission what- 
ever, 8c that F. had personally raised 
on his own behalf a loan ot £35,000 
not on the security of the property 
alone but on additional securities 
belonging to him. At the trial pltf. 
applied for leave to amend his declara- 
tion so as to base bis claim on a man- 
date to raise a loan of £27,000 only. 
The trial ot. refused to grant the 
amendment 8c held pltf. had earned 
commission on £35,000, the sum 
actually advanced to F., but as pltf. 
had declared himself satisfied with 
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£275 awarded the latter amount. 
Deft, having appealed : — Held : com- 
mission of 1 per cent. waB promised 
pltf. by deft. If the former was Instru- 
mental in obtaining a loan of £27,500 
from the insurance co. to F. ; further, 
in view of application for amendment, 
which should have been granted, it 
was unnecessary to consider whether 
pltf. was entitled to commission on the 
whole sum advanced. &, as on the facta, 
it was clear that £27,500 would have 
been advanced on the property alone, 
the fact that £35,000 had been lent 
upon the property, together with 
additional security, did not debar pltf. 
from recovering commission on 
£27,500. — Sammel v. Jacobs 8c Co., 
[1928] App. D. 353.— S. AF. 

so. Agent to sell — Third party entering 
into partnership with principal .] — A., 
an agent employed by P. to obtain a 
purchaser for a mill. Introduced M. to 
P. The sale did not go through. 
P. eventually entered into a contract 
of partnership to work tho mill, the 
partners being P., M. 8c O. : — Held : as 
the transaction resulting from the 
agency differed substantially from that 
which A. had been employed to 
procure, he was not entitled to any 
remuneration. — Border v. Ed ley, 
[1920] O. P. D. 19.— S. AF. 

pi. .1 — Pltfs. claimed for 

commission on sale of timber holdings 
of deft. co. The shareholders had 
passed a resolution authorising a sale 
at a fixed minimum price upon terms 
agreeable to the directors, Be a letter 
from the oo.’s managing director to 
pltfs. offered $35,000 commission 
should pltfs. make a sale at a certain 
named price, which price would net the 
co. such minimum price. A sale was 
made through other agents, not for a 
lump sum, but for a price based on 
board measurement to be paid for as 
the timber was taken, with an addi- 
tional sum to bo paid when the timber 
bad been logged : — Held : the sale 
was not a sale within the contract. — 
Roray v. Nimpkish Lake Logging Co., 
Ltd., & Garland, [1019] 2'W. W. R. 
105.— CAN. 


yi. .1 — E. requested S., a 

servant of pltf., to obtain a buyer for 
his property. E. told S. that be 
wanted £850, 8c would pay com- 
mission. S. then asked E. If he would 
consider an offer. E. replied he 
wanted £800 dear. 8. introduced K. 
to E., but the price offered was too 
low, 8c after various negotiations no 
sale took place. Six months later E. 
sold the property to K. for £600 : — 
Held : as the buyer offered less than 
£800. pltf. was not entitled to oom- 
ndssion. — Robinson v. Eves, [19171 
8. A. L. R. 71.— AUS. 

y U. .] — Held : as the 

employment was a general one. the 
price mentioned being intended not 
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to commission on the purchase by himself 
unless his principal has expressly agreed that 
such commission shall be payable. — Hooker 
v. Waller (1924), 29 Com. Oas. 296. 

1746b* At stated price — Sato at lower price — 

With consent oi principal.]— Price, Davies 
A Oo. v . Smith, No. 1780a, post. 

1748. Add. Annotation : — Dlstd. Mote v. Gould 
(1936), 162 L. T. 347. 

1761. Add. Annotation : — As to (2) Held. Howard 
Houlder v. Manx Isles S.S. Oo., [1923] 1 
K. B. 110. 

1761a. .] — Pltfs., who were shipbrokers, nego- 

tiated on behalf of defts., the owners of a 
steamship, a charterparty of the steamship 
which was to be in force from Oct. 192Q for 
five years, & which contained a clause pro- 
viding that the charterers should have the 
option of purchasing the steamship at any 
time between the signing of the charter & 
the completion of the charter period for 
£125,000. On the day when the charter- 
party was signed defts. signed & gave to 
pltfs. a commission note m these terms '• 
14 We hereby agree to pay you ... 6 per cent. 
‘ brokerage on hire. . . . Should the option of 
purchase contained in the charter be availed 
t 6t, the brokerage on purchase to be 3 J per 
cent. . . .” The charterparty was acted upon 
until June, 1921, when deft., sold the steam- 
ship to the charterers for £65,000. Pltfs. 
brought an action against defts., claiming 
(inter alia ) 34 per cent, commission on 
£65,000, the pnce paid by the charterers for 
the steamship, &, in the alternative, a 
quantum meruit for their alleged services in 
effecting the same: — Held: (1) the former 
of these claims failed, the option of purchase 
mentioned in the commission note never 
having been exercised, & the sale effected 
being a sale at a different price from that 
upon which alone the brokerage of 3$ per 
cent, was to become payable ; (2) the latter 
claim also failed inasmuch as the parties 
having reduced their bargain into writing in 


the commission note, there was no scope for 
the operation “ of the principle of quantum 
meruit. — Howard-Houlder & Partners, 
Ltd. v. Manx Isles B.S. Oo., [1923] 1 K. B. 
110 ; 92 L. J. K. B. 233 ; 128 L. T. 347 ; 
38 T. L. E. 757 ; 66 Sol. Jo. 682 5 16 Asp. 
M. L. 0. 95 ; 28 Com. Cas. 15. 

Annotations : — Reid. Ben tall, Horsley Sc Baldly v. Vlcary 
(1930), 47 T. L. R. 99 : Trollope (Geo.) & Sons v. Martyn 
Bros. (1934), 50 T. L. R. 544 : Kahn v. Aircraft Industries 
Corpn., Ltd., [19373 1 All E. R. 757. 

1752a. Commission payable on sale — Long lease 
effected — No general employment.] — Pltf., 
who was not an estate agent, but occasionally 
acted as such, informed deft, he & some 
friends (including one S.) might purchase 
certain property which deft, was offering for 
sale, & deft, named a price of £25,000. Later 
pltf. told deft, that he was not going on as a 
principal, & in Dec. 1933, deft.’s solrs. wrote 
to pltf. : “ Our client instructs us to say that 
if S. or the people he represents purchase this 
property at the price of £25,000 he will be 
quite willing to pay you the usual scale 
,♦ commission.’ * The property was not sold, 
. but in Oct. 1934, a building lease for 99 years 
was entered into between deft. & a co. 
represented by S. at a ground rent of £1,250 
per annum , which was worth twenty to 
twenty-three years’ purchase, namely, 
£25,000 to £28,750. Pltf. brought an action 
in which he claimed scale commission from 
deft. : — Held : as there had been no general 
employment of pltf., nor had deft, promised 
to pay pltf. something for any purchaser he 
might introduce, pltf., who had done no 
more than bring deft. & S. together, was not 
entitled to recover. — Mote v. Gould (1935), 
152 L. T. 347. 

1752b. Contract for voluntary sale — Compulsory 
acquisition.] — Hodges & Sons v. Hack- 
bridge Park Residential Hotel, Ltd., 
L1939] 4 All E. R. 347, C. A. 

1754. Add. Annotations : — Expld. & Apld. Trol- 
lope (Geo.) & Sons v. Martyn Bros. (1934), 
50 T. L. R. 544. Consd. Craven-Ellis v. 


as a bard Sc fast one, but as a basis 
of negotiations, pltf. was entitled to 
lit© agreed commission, on the prioe 
obtained. — Prentice v. Merrick, 
[1917] 3 W. W. R. 1060; 24 B. C. R. 
439 ; 38 D. L. H, 388.— 6aN. 

y ui. ,] — An owner in Apr. 

listed with an agent oertain land 
for sale at $35 an acre with a fixed 
oash payment, the prioe to Include the 
crop. In Nov., after the owner had 
taken off Sc sold the orop, the agent 
sold the land for $30 an acre on a 
small oash payment : — Held : In order 
to earn his commission the agent had 
to obtain a purchaser for the land St, 
orop at $35 per acre. — Fitohell v. 
Lawton, [1919] 3 W. W. R, 728 ; 49 
D. L. K. 185.— CAN. 

y if, — .1— Deft, listed his 

farm with pltfs. for sale at $38 an 
acre. Deft, sold the land at $37 an 
acre to one' introduced by pltfs. : — 
Held : pitta, were entitled to com- 
mission. — Smith e. Wright, [19191 3 
W. W. R. 1094 ; 49 D. L. R. 408 ; 
12 Saak. L. R. 491.— CAN. 

y v. — J — When a proprietor 

goes to an agent & requests him to find 
a purchaser, naming at the same time 
the sum which he is willing to accept, 
that will constitute a general employ- 
ment. Sc should the estate be eventually 
sold to a purchaser Introduced by the 
agent, the latter will be entitled to his 
commission, although the prioe paid 
should be less than the sum named at 
the time the employment was given. 


The mention of & specific sum prevents 
the agent from selling at a lower price 
without the consent of his employer, 
but it is given merely as the basis of 
future negotiations, leaving the actual 
prioe to be settled in the course of those 
negotiations. — Palmer v. Harvey 
(1922), 66 D. L. R. 769 ; 15 Bask. L. R. 
162 ; 1 W. W. R. 231 ; affg. (1920), 
65 D. L. R. 703 ; 14 Sask. L. R. 19.— 
CAN. 

y vi. . ] — Where the con- 

tract Is that the agent Is not to be paid 
a commission unless he procures a pur- 
chaser at a specified figure, the fact 
that a sale la made by the owner at a 
lower prioe does not entitle the agent 
to remuneration by way of quantum 
mtruit. — Griffith v. Fred erickson, 
[1926] 4 D. L. R. 60 ; [1926J 2 W. W. R. 
680 ; 36 Man. L. R, 54.— CAN. 

y vii. .1 — Weaver v. Dix- 

419* —CAN 4 D * L ‘ k* 226 ; 62 °* L * R * 

y viil. — ~ -- — ,]— W*m V. Grand, 
[1981] 1D.L.R. 581 ; 66 O. L. r7246. 
— CAN. 

sd. Third party taking load in a 

trade. ) — Agents who had been promised 
a commission should they obtain a 
purchaser lor land at a certain prioe : — 
Held .* not entitled to commission, as 
they only introduced a party who took 
the land in a trade Sc with whom the 
principal had previously discussed a 
trade.— Brown e. Patchrll, [1919] 
}W. W. R. 701 ; 49 D. L. R. 158.— 
CAN. 


se. Agent to exchange — Exchange o \ 
other properties .] — A real estate agent 
is entitled to his commission on an 
exchange of properties where he . 
brings the parties together Sc engages 
actively in negotiating the exchange, 
which eventually falls through owing 
to the objection of his principal to 
inolude . oertain stook Sc implements 
in the transaction, the principal soon 
afterwards completing the exchange 
without the stook Sc implements but 
with the same purchaser for other 


property owned by him. — D unn t>. 
Sinclair, [1923] 1 D. L. R. 426. — 
CAN. 

sf. Agent to obtain signature of wife 
— Obtaining signature of husband .) — 
Defts. agreed with pltfs. that if the 
latter obtained Mrs. M.*to sign a 
building contract for a house they 
would pay pltfs. the usual commission 
as on a sale of land. PltfS. obtained 
the signature of the husband : — Held : 
as it was immaterial to defts. whether 
the contract was signed by Mrs. M. or 
by the husband, pltfs. were entitled to 
the commission agreed to. — Smith Sc 
Smith «. Dingle Sc Holmes, [1923) 
3 D. L. R. 68 ; 3 W. W. R. 49.— CAN. 

PART VIII. SECT. 3. SUB-SECT. 1.— 
E. (a). 

1754 six. — Principal altering 
date for gining po s s essi on.} — An agent 
with whom and has been listed for 
sale has earned his commission when 
he has introduced to the o wn er a 
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Canons, Ltd., [1936] 2 All. E. R. 1066 ; 
Trollope & Sons v . Caplan, [1936] 2 All E. R. 
842. Reid. Bentall, Horsley & Baldry v. 
Vicary (1930), 47 T. L. R. 99; Kahn v. 
Aircraft Industries Oorpn., Ltd., [1937] 3 
All E. R. 476 ; Harrods, Ltd. v. Geneen, 
[1938] 4 All E. R. 493. 

1766. Add. Annotations : — Consd. Caney v. Leith, 
[1937] 2 All E. R. 632. Reid. Howard 
Houlder v. Manx Isles S.S. Oo., [1923] 1 
K. B. 110 ; Bental, Horsley & Baldry v. 
Vicary (1930), 47 T. L. R. 99. 

1766a. .] — Pltfs., who were estate agents, 

were instructed by defts. to find a purchaser 
for certain property 44 subject to contract.* * 
Pltfs. later wrote to defts. in these terms : 
44 With reference to our conversation . . . 
we confirm your acceptance of the offer 
made by . . . Major H., to purchase the 
freehold of this property subject to con- 
tract. . . . We take this opportunity of 
confirming that in the event of the sale 
materialising we shall look to you for pay- 
ment of the usual scale commission.* * Defts. 
replied as follows : 44 We have to acknow- 
ledge receipt of your letter ... & confirm 
our telephone conversation with you . . . 
to accept the offer ... for this property, 
subject to contract. . . . We also confirm 
that, in the event of this sale being satis- 
factorily completed, we shall pay you the 
usual scale of commission.’* An engrossment 
of the contract was signed by Major H., but 
defts. then refused to proceed, whereupon 
pltfs. claimed commission or, alternatively, 
damages for breach of an implied term that 
defts. would do nothing to prevent pltfs. 
earning their commission. It was found as 
a fact that Major H. was ready & willing to 
buy the property : — Held : although in an 
agreement “ subject to contract,” the matter, 
as between vendor & purchaser, must be 
deemed to remain in negotiation until con- 
tracts are exchanged, there must, as between 
pltfs. & defts., be implied a term that if the 
purchaser introduced by pltfs. was ready 
& able to complete the contract, defts. would 
not by refusing to complete prevent pltfs. 
from earning their commission, & as defts. 
had without just excuse refused to complete, 
they were liable to pltfs. in damages, the 
proper measure of which in the circum- 
stances was the amount of commission pltfs. 
would have earned had the transaction been 
completed. — Trollope (George) & Sons v. 
Martyn Bros., [1934] 2 K. B. 436; 103 
L. J. K. B. 634 ; 162 L. T. 88 ; 60 T. L. R. 
644 ; 78 Sol. Jo. 668 ; 40 Com. Cas. 63, 0. A. 

Annotations -—Consd. Oakhltle. Cowan (1934), 78 Sol. Jo. 337 ; 
Masson v . Moxley, 11936] 1 All E. R. 64 : Trollop© St Sons 
v. Caplan, fl936] 2 All E. R. 842 ; Kahn v. Aircraft In- 


dustries Corpa. Ltd., (1937) 3 All E. 11. 476. Apld., 
Cooper v. Luxor (Eastbourne), Ltd., 11939 J 1 All E. 11. 
623. Consd. Way & Waller, Ltd. c. Verrall, [1939] 3 
All E. R. 533. Refd. Bampton (Ronald) 8c Partners t». 
Garner & Sons, Ltd., [1937] 3 All E. R. 138 ; Harrods, 
Ltd. r. Geneen, [1938] 4 All K. R. 493. 

1755b. .] — Pltfs., who were estate agents, 

were instructed by deft, to find a purchaser 
for certain property belonging to him, part 
of which he informed them was let to a 
tenant at £180 per annum. Pltfs. found an 
intending purchaser 44 subject to contract,” 
but after negotiations had proceeded for 
some time deft, informed pltfs. that although 
the lease of the part of the premises referred 
to stated the rent to be £180, he had verbally 
allowed the tenant to pay £145 only, & would 
decline to go back on this arrangement. On 
becoming aware of this the intending pur* 
chasers declined to proceed unless the 
purchase-price was reduced, & as this was not 
agreed to by deft, the transaction went off. 
On a claim by pltfs. to recover commission 
or damages for breach of contract the county 
ct. judge gave judgment in their favour for 
the full amount they would have earned as 
commission if the transaction had gone 
through. On appeal : — Held : before an 
award of damages could be made equal to 
the commission pltfs. would have earned had 
the transaction gone through, it must be 
found as a f*ct that but for the action of deft, 
a binding contract with the purchaser would 
have been entered into ; on the facts of this 
case this could not be said inasmuch as, 
except as to the price, none of the terms had 
been agreed ; & therefore there must be a 
new trial to ascertain what damage pltfs. 
had actually suffered by being deprived of 
the chance of earning their commission. — 
Trollope (George) & Sons v. Caplan, [1936] 
2 K. B. 382 ; [1936] 2 Ail E. R. 842 ; 106 
L. J. K. B. 819 ; 165 L. T. 365 ; 62 T. L. R. 
830 ; 41 Com. Cas. 325, C. A. 

Annotations : — Consd. Bampton (Ronald) & Partners v. 
Gamer & Sons, Ltd., [1937] 3 All K. R. 4,38 ; Kahn v. 
Aircraft Industries Gorpn., Ltd., [1937] 1 All E. R. 757. 
Apld. Ooopor t\ Luxor (Eastbourne), Ltd.. 11939] 1 All 
E. U. 623. Consd. Way & Waller, Ltd. o. Verna 11, LI 939) 
3 All K. R. 533. 

1766c. .] — Deft, verbally agreed to employ 

pltf., an estate agent, to sell certain property. 
On July 14, 1935, pltf. obtained an offer from 
W. & Co. to purchase the property & he 
communicated this offer to deft., who accepted 
it by letter on July 6, 1935, subject to a con- 
tract being signed & a deposit being paid 
within 44 say 10 days.*’ W. & Co. wrote on 
July 18, 1935, expressing willingness to pay 
a deposit, but only upon the contract being 
signed. No deposit was paid & on July 30, 
1935, deft, repudiated the contract. In an 
action for commission alleged to be payable 


S urohaser who is ready, willing St able 
a buy at the price St terms stated 
by the owner, though the sale does not 
go through by reason of the owner 
Insisting on a date for giving of pos- 
session later than that at first stated. 
— Hiogiks ©. Mitchell, (1921) 1 
W. W. R. 852 ; 57 D. L. R. 288 ; 81 
Man. L. R. 60.— CAN. 

1754 xx. Deft. '.—Held : li- 

able to pltf. for an agreed commission 
for a sale of land procured by pltf. k 
which was not carried out because of 
deft.*s refusal, without sufficient 

to carry it out. — Balls t>. 

x. * ^ 71g . 

. W. R. 
I. — CAM. 


1754 xxi. Where 

estate agent had found 


real- 
purchaser 


who had accepted the seller’s proposi- 
tion for the sale or exchange or his 
land, & the acceptance was made within 
the time limited by the seller, but the 
seller refused to complete the trans- 
action St alleged that the purchaser 
was not ready, willing or able to com- 
plete the transaction : — Utld : the 
onus of proof was on the age nt su ing 
for commission. — Regina Bbojcbbaor 
St Investment Oo. e. Kistner 0922), 
70 D. L. R. 75 ; [19221 3 W. W. R. 
657.— CAN. 

1754 xxU. Agent taking undue 

advantage of principal .) — A real estate 
denier, who acted for a foreigner with 
an imperfect knowledge of English, 
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took an undue advantage of his princi- 
pal in representing an improvident 
transaction to be a very desirable one, 
which he should enter into In substitu- 
tion for an exchange which had fallen 
through. The principal having re- 
pudiated the second transaction, the ct. 
refused to allow the agent the com- 
mission he would have obtained there- 
under had it been completed, but 
allowed him commission on a quantum 
meruit based on the amount of com. 
mission contemplated by the flret 
transaction. — Burns v. Minchau 
(3taT, [1926] 3 W. W. R. 791.— CAN. 

1754 xxiil. .] — Turner Mr akin 

St Oo. e. Caledonia St British 
Columbia Mohtoaok Co-» Ltd., [19271 
2 D. L. R. 395 ; 38 B. C. R. 103.— CAN. 
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on the introduction of a willing purchaser : — 
Held : (1) on the evidence the condition as 
to the payment of a deposit within ten days 
had not been waived by deft. ; (2) deft, 
was entitled to repudiate the sale upon the 
failure of the intended purchaser to pay the 
deposit within 10 days ; (3) if the condition 
had been waived pltf.’s claim would have 
succeeded on the principle that where an 
agreement is “ subject to contract ” an agent 
is entitled to damages in lieu of commission 
in the event of non-completion of the con- 
tract due to default on the part of the vendor. 
— Musson t>. Moxley, [1930] 1 All E. R. 04 ; 
80 Sol. Jo. 128. 

Annotation : — Could. Way & Waller. Ltd. v. Verrall, [1939] 
3 All E. R. 533. 

1755d. — .] — An agent for the sale of 3 shops 
in course of erection by builders secured an 
agreement for the purchase of the same upon 
certain terms agreed to by the builders who 
were in fact the vendors. When the agree- 
ment was mentioned to the solr. for the 
persons financing the builders, he refused to 
allow the sale to go on, upon the ground that 
it was completely one-sided & too advan- 
tageous to the buyer. The builders then 
refused to go on with the sale & the agent 
sued for his commission : — Held : the fact 
that upon further consideration the bargain 
is far too favourable for th* purchaser is not 
a just excuse for refusing to proceed with the 
sale, & the agents were entitled to damages 
for the loss of the opportunity of earning their 
commission, & such damages ought to be 
assessed at half the amount of the com- 
mission. — Bampton (Bonald) & Partners 
v. Garner & Sons, Ltd., [1937] 3 All E. R. 
438 ; 81 Sol. Jo. 749. 

1755e. .] — An agent procured an agreement 

for the sale of shares for the sum of £200,000, 
upon which he was entitled to £10,000 com- 
mission. The condition of his agreement 
with deft. co. was : “in the event of our 
making the purchase.’* The negotiations 
were continued up to the day for com- 
letion, when the purchase was not completed 
y reason of the purchasers requiring certain 
further arrangements which the vendor was 
held entitled to refuse to consider : — Held : 

(1) there was an implied term in the agree- 
ment with the agent that the purchasers 
would not. by their wilful default prevent 
him from earning the commission, A the 
purchasers had made such wilful default ; 

(2) the measure of damages was the full 
amount of the commission, as the agreement 
to purchase was complete in every respect, 
& was not the subject of any further negotia- 
tion or inquiry into title. — Kahn v. Air- 
craft Industries corpn., Ltd., [1937] 3 
All E. B. 470 ; 81 Sol. Jo. CIO, C. A. 

Annotation : — As to (1) Conid. Way & Waller, Ltd. t\ 
Verrall, 11339] 3 All E. It. 533. 

17551. Whether contract varied.] — Deft, com- 

missioned pltfs. to find a tenant for some 
premises who would be willing to pay the 
rent in advance. A tenant was proposed; 
who, though otherwise suitable, was only 
willing to pay the rent in arrear. After 
negotiations, this tenant was accepted by deft., 
but he then changed liis mind & refused to 
accept her. On an action being brought by 
pltfs. to recover damages for being prevented 
from earning their commission, it was con- 


tended by deft, that there had been no con- 
sideration bv pltfs. for any variation of the 
contract : — Held : when once deft, had 
agreed to accept the proposed tenant, the 
rent to be payable in arrear, pltfs. had ful- 
filled their promise, & were entitled to their 
commission. The mutual promises were the 
consideration for the variation of the con- 
tract. — Harrods, Ltd. v. Geneen, [1938] 
4 All E. B. 493 ; 65 T. L. R. 139 ; 82 Sol. 
Sol. 1009, C. A. 

1755g. .] — Deft. cos. wished to dispose of 

certain property, & agreed to pay pltf. a 
commission on the completion of the sale to 
any purchaser whom he could introduce. 
He did in fact introduce a purchaser who was 
prepared to pay the price required by defts. 
Internal dissensions over the proposed sale 
arose among the directors of deft, cos., &, 
as a result of these dissensions, if the sale 
had been proceeded with, the directors might 
have been charged with ultra vires acts, or, 
at least, with breaches of their fiduciary duty. 
In these circumstances, defts. refused to pro- 
* ceed with the sale, & thereupon pltf. claimed 
* damages against defts. for having, as he con- 
tended, broken an implied term in the agree- 
ment between them that they would do 
nothing to prevent him from earning the 
agreed commission : — Held : in view of the 
state of internal dissension & of the charges 
which might have been made against the 
directors, defts. were justified in refusing to 
complete the sale. — Cooper r. Luxor (East- 
bourne), Ltd., [1939] 1 All E. R. 023 ; revsd., 
[1939] 4 All E. R. 411, C. A. 

1755h. .] — Deft, had for some time been in 

negotiation for the sale of his property to a 
prospective purchaser, when he received 
another offer through pltfs. Pltfs. were 
informed of the earlier negotiations, but were 
told that, although the price had been agreed, 
no contracts had heen exchanged, & that 
deft, was free to accept their offer, which was 
accordingly accepted on June 17, 1938, 

“ subject to contract.” On the same day, 
deft.’s solrs. wrote terminating the previous 
negotiations, & also on the same day sent a 
draft contract to the solrs. for pltfs.’ client. 
On June 27, deft.’s solrs. wrote pointing out 
that they had not received the approval of 
the draft contract, & that there were “ other 
persons in the market making inquiries about 
the property.” The solrs. of pltfs.* client 
replied on June 29 that they were awaiting 
the result of certain searches, & also put 
several questions to deft.’s solrs. The latter 
on the same date wrote a letter stating that, 
owing to continued delay in settling the terms 
of the contract, their client had decided to 
sell the property elsewhere. On the follow- 
ing day, the purchaser’s solrs. returned the 
draft contract approved. Meanwhile, on 
June 27, the first prospective purchaser had 
written to deft.’s solrs. re-opening negotia- 
tions, & the property was ultimately sold to 
him for the price which pltfs.’ client had 
agreed to pay : — Held : there was an implied 
term in the agreement between pltfs. & 
deft, that deft, would not by his wilful 
default prevent pltfs. from earning their 
commission. There had been no delay in the 
approval of the draft contract, & deft, had 
ultimately obtained only the price offered 
by pltfs. 1 client, so there could not be a 
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14 just excuse ” for deft.’s action, the real 
purpose of which was to avoid the payment 
of two commissions. There had, therefore, 
been wilful default, & pltfs. were entitled 
to damages. — Way & Waller, Ltd. v. 
Verrall, [1939] 3 All E. R. 633 ; 161 L. T. 
86 ; 83 Sol. Jo. 676. 

1759. Add. Annotations : — Consd. Price, Davies v. 
Smith (1929), 141 L. T. 490 ; Trollope (Geo.) 
& Sons v. Martyn Bros. (1934), 60 T. L. R. 
644 ; Trollope & Sons v. Caplan, [1936] 2 
All B. R. 842. Refd. Kahn v. Aircraft In- 
dustries Corpn., Ltd., [1937] 1 All E. R. 767. 
1761* Add . Annotations Consd. James v. Smith, 
[1931] 2 K. B. 317, n. Refd. Bampton 
(Ronald) & Partners v . Gamer & Sons, Ltd., 
[1937] 3 All B. R. 438. 

1763, Add, Annotation : — Refd. Howard Houlder 
v. Manx Isles S.S. Co., [1923] 1 K. B. 110. 

1764. Add, Annotation : — Consd. Trollope (Geo.) 
& Sons v, Martyn Bros. (1934), 60 T. L. R. 544. 

1767. Add. Annotation: — Consd. James v. Smith, 
[1931] 2 K. B. 317, n. 

1768. Add. Annotations: — Consd. Trollope (Geo.) 
& Sons v. Martyn Bros. (1934), 50 T. L. R. 
644. Refd. Trollope & Sons v. Caplan, [1936] 
2 All E. R. 842. 

1768a. Principal selling ship to charterers — During 
currency of charter .]--~Shipbrokers employed 


to effect a charter of a steamship procured a 
charter for eighteen months, but after four 
months of the charter had run the owner 
sold the vessel to the charterers & the 
charterparty was cancelled. The charter- 
party provided for payment of a commission 
of 2J per cent, on the hire paid & earned 
under the charterparty & on any continua- 
tion thereof. In an action by the. brokers 
to recover commission for the remainder of 
the charter period : — Held : it was not an 
implied term of the contract that the ship- 
owners should not agree to put an end to the 
charterparty by the sale of the ship to the 
charterers, & the action failed. — French (L. ) 
& Co. v. Leeston Shipping Co., [1922] A. C. 
451 ; 91 L. J. K. B. 655 ; 127 L. T. 169 ; 38 
T. L. R. 469; 15 Asp. M. L. 0. 544 ; 27 Com. 
Cas. 257, H. L. 

Annotations : — Folld. Howard Honlder e. Manx Isles S.S. O©., 
ri 923] 1 K. B. 110. Expld. Kahn v. Aircraft Industries 
Corpn., Ltd., [1937] 3 All Ifi. K. 47C. Consd. Way Sc 
Waller, Ltd. v. Verrall, 110391 3 All E. It. 533. Refd. 
Bentall, Horsley & Baldry v. Vicary (1030), 47 T. L. R. 
90, 

1769. Add. Annotations: — Retd. Bentall, Horsley 
& Baldry v. Vicary (1930), 47 T. L. R. 99 ; 
Trollope (Geo.) & Sons v . Martyn Bros. (1934), 
50 T. L. R. 544. 

1770. Add. Annotation : — Consd. James v. Smith, 
[1931] 2 K. B. 317, n. 


1768 vili. .]— Deft. having a 

property lor sale, gave an authority 
to pltf. In the following terms : ** I 

hereby authorise you to sell my 
property, for the price of £2,600 nett. 
Any amount over & above this figure 
to be paid to you as commission on the 
Bale/' Pltf. found a purchaser who 
entered Into a contract to purchase for 
£2,750. The bargain went off. how- 
ever. owing to the purchaser’s Insistence 
on the removal of some restrictive 
covenants, whloh deft, was unable to 
effect : — Held : pltf. having found a 
purchaser, & having brought about 
a contract for sale at a price of £2,750, 
was entitled to the sum of £150 by way 
of commission. & the subsequent 
failure of the transaction, through no 
default on his part, did not deprive 
him of his right to recover that amount 
from deft. — Peacock v. Tarleton 
(1928), 28 S. R. N. S. W. 561 ; 45 
N. S. W. W. N. 164.— AUS. 

sk. Principal refusing to compete with 
other buyers. ) — Pltfs. engaged deft, to 

S urohaso lambs in a large specified area. 

Ce was to receive a commission on all 
lambs bought by him. the price to be 
the highest market price at the time of 
delivery. Deft, proceeded to can- 
vass fanners & secure options on the 
lambs they had for sale. When the 
time for taking the delivery was at 
hand pltfs. advanced deft. $2,000 to 
buy lambs. When the time for taking 
delivery of the lambs arrived, pltfs, 
refused to advance the price to the 
level of that of competing buyers Sc 
deft, was unable to procure the lambs 
whloh he had agreed for : — Held : 
pltfs. had defaulted Sc were estopped 
from saying that deft, did not complete 
hla oontract. — New England Dressed 
Meat Sc Wool Co, e. Patrick 
Brothers, [1923] 1 D. L. R. 153.— 
CAN. 

17631. Principal declining to accept 
loan.] — Where an agent performed his 
part in obtaining a loan. Sc was in oo 
way responsible for the non-payment 
of the money under the loan : — Held : 
he was entitled to his commission. — 
Whiteside e. Wallace Shipyards, 
Ltd. (1910), 27 B. C. R. 40; 45 
O. L. R. 434. — CAN. 

1766 t, .) — Smith e. Upper 


Canada College (1920), 48 O. L. R. 
120 ; 54 D. L. R. 548 ; 18 O. W. N. 
370.— CAN. 

1766 vi. .1— Pltf., a ship & 

general broker, sold to N. a ship on 
deft.’s behalf. The purchase price was 
£140,000 payable by N. to deft, in 
Instalments, & deft, agreed to pay 
pltf. £20,000 of the purchase price 
when he received the second instalment. 
Before that instalment was paid N., 
with deft.’s consent, cancelled the 
oontract: — Held : upon the cancella- 
tion of the contract of sale, pltf.’s right 
under his special oontract with deft, 
was determined Sc his claim for com- 
mission failed. — Gowan v. Bowekn, 
[1924] App. D. 550.— S. AF. 

si. Principal not negotiating in good 
faith.] — Where under an agreement 
to pay an agent commission on a sale 
of real estate, the agent is to bo entitled 
to the commission only when the 
principal concludes a sale to a pur- 
chaser found by the agent, the law 
implies an agreement by the principal 
to negotiate In good faith with the 
purchaser proposed Sc to demand only 
such terms as, considering all the 
circumstances, might be conceivably 
demanded in perfect good faith. 
Where the principal doos not negotiate 
in good faith Sc the sale is thereby 
prevented, the agent is entitled to 
damages. — McIntyre Sc Co. v. Law, 
[1918] 2 W. W. tt. 359 : 13 Alta. 
L. R. 273 ; 40 D. L. R. 231.— CAN. 

sm. Principal selAng ship to charterers 
— Commission payable under charier. ] — 
Pltfs. negotiated a charterparty, which 
contained a clause providing for 
payment of commission on the esti- 
mated gross amount of hire as earned 
Gc paid. Subsequently the owners & 
tho charterers entered into a oontract 
of sale, which contained a clause can- 
celling the charter Sc so cancelling the 
clause therein providing for the com- 
mission : — Held: pltfs. were entitled 
to the amount of commission which 
would have been payable tf the charter- 
party had not beon cancelled, but, 
especially having regard to the fact 
that the action was brought before 
the period of hiring under the charter- 
party had expired, subject to a fair 
deduction in view of the risk of the hire 

87 


ceasing apart from any voluntary 
action by the owners. — R oxburgh v. 
Crosby & Co., [1918] V. L. R. 118.— 


PART VIII. SECT. 3. SUB-SECT. 1.— 
E. (h). 

1770 ill. .] — Rostein v. Cana- 
dian National steamship Co., Ltd. 
(1934), 49 B. C. R. 105.— CAN. 

bi. .] — Held : the agent was not 

entitled to commission. — Flanagan v. 
Chapman, [1926) 1 D. L. R. 159 ; 68 
O. L. R. 94.— CAN. 

e I. .J — Deft., who was autho- 
rised to procure a purchaser Sc accept 
a deposit Sc retain from the deposit his 
commission for procuring a purchaser 
then ready Sc willing Sc apparently 
able to fulfil his obligations to the 
extent at least of making the down 
payment, procured a purchaser, who 
made the agent a deposit oi $250, Sc 
the vendor entered into a written 
memorandum to sell to him. The 
principals Afterwards by arrangements 
between themselves cancelled the 
contract on the ground that the pur- 
chaser found himself unable to make 
the first payment, Sc the purchaser 
agreed to forfeit the $250: — Held: 
deft, was entitled to retain the $250, 
but was not entitled to anything 
further. — De Wolf v. Delmagk 
(1922), 65 D. L. R. 42; 17 Alta. 

L. R. 441 ; [19221 1 W. W. R. 1129.— 
CAN. 

• ii. .J — A broker, commissioned 

to obtain a purchaser for a piece of 
land, found a purchaser, who failed to 
complete the sale within a fixed period 
owing to his inability to pay ready 
money. The principal entered into a 
new arrangement direct with the 
purchaser, Sc such new arrangement 
was subsequently rescinded by the 
principal : — Held : the broker was not 
entitled to commission. — Foucar Sc 
Co. v. Mudaliab (1923), I. L. R. 2 Ran. 
45.— IND. 

e ill. .) — M. placed a property 

in the hands of O., a commission agent, 
for sale or exchange. G. obtained a 
person who was willing to buy pro- 
vided M. would accept as part pay- 
ment of the price certain properties 
owned by him. There was a restrictive 
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1771* Add. Annotations : — R«fi Howard Houlder 
n. Manx Isles 8.S. Co., [1923] 1 K. B. 110; 
Bentall, Horsley Sc Baldry v. Vicary (1980), 
47 T. L. R. 99. 

1775, Add. Annotations : — Consd. James v. Smith, 
[1981] 2 K. B. 317, n. ; Trollope (Geo.) & 
Sons v . Martyn Bros. (1934), 50 T. L. R. 544. 
Reid. Howard Houlder t?. Manx Isles S.S. Co., 
[1923] 1 K. B. 110; Bentall, Horsley & 
Baldry v. Vicary (1930), 47 T. L. R. 99 ; 
Kahn v. Aircraft Industries Corpn., Ltd., 
[1937] 1 All B. B. 767. 

1776. Add. Annotation : — Consd. James v. Smith, 
[1931] 2 K. B. 317, n. 

1776a. “ Private treaty 99 sale.] — Where an 

estate agent is employed to find a purchaser 
‘of an estate, the terms of the agent’s employ- 
ment being that commission is payable to 
him on the purchase price on sales by 
u private treaty,” his principals are liable for 
his remuneration only when a sale has been 
completed Sc the purchase price has been 
paid on completion, except where the non- 
completion is due to some default or omission 
' on the part of hie principals. When, there- 
fore, the agent has been employed simply on 
the above terms, he is not entitled to com- 
mission on the purchase price if he has merely 
brought about a purchase agreement which, 
without default or omission on the part of 
his principals, has not been completed. — 
Knight, Frank Sc Rutlby v. Gordon (1923), 
. 39 T. L. B. 399. 


1776b, •}— James v . Smith (1921), [1931] 2 

K. B. 317, n. ; 109 L. J* K. B. 585, n.; 145 

L. T. 457, n., O*. A. 


tartln v. Perry ft Daw <1931), 47 

Trollope (Geo.) Sc Sons v. Martyn 

Bros. (1934), 140 L. T. 376 ; Hampton (Ronald) ft Partners 
v. Garner & Sons, Ltd., [1937] 3 All E. R. 438. 


Annotations : — Consd.. 
T. L. R. 877. 


1776c, Onus of proof.] — Pltf. put his business 

in the hands of defts., estate agents, to find 
a purchaser, commission being payable “ on 
a sale being effected/* Defts. found a pur- 
chaser R., who paid a deposit to defts. as 
agents for pltf., Sc entered into a binding 
contract with pltf. to purchase the business. 
For reasons, or which no evidence was given 
by defts., R. did ‘not complete. Pltf. there- 
upon claimed the above deposit from defts. 
Defts. admitted the olaim, but counterclaimed 
a larger sum as commission : — Held : defts., 
to be entitled to commission, were bound to 
introduce a purchaser ready, willing Sc able 
to complete ; the onus of showing that R. 
was such a purchaser lay on them, & they 
had failed to discharge that onus, Sc were 
consequently not entitled to commission. — 
Martin v. Perry Sc Daw, [1931] 2 K. B. 
310 ; 100 L. J. K. B. 682 ; 145 L. T. 455 ; 
47 T. L. R. 377 ; 75 Sol. Jo. 269. 


Annotation Re!d. Bain p ton (Ronald) 6c 
Gamer & Sons, Ltd., [1937] 3 All E. R. 438. 


Partners v. 


1780a, .] — Pltf 8. D. Sc Co., who were partner- 

ship agents, claimed to recover from deft, 
the sum of £92 10s., being the balance of 
commission on the sale of deft.’s business 
premises at T., effected by pltfs. Deft, had 


covenant upon one of the latter pro- 
perties whfoh the other party was 
unable to remove when called upon to 
do so by M. At i result thereof the 
contract was mutually rescinded : — 
Held: although the purchaser was 
willing, he was not able to pay the con- 
tract price, Sc therefore that G. was not 
entitled to recover commission from 
M, — Gilford «. McLean (1929), 29 
B. R. N. S. W. 336 ; 46 N. S. W. W. N. 
132. — AUS. 

fl. .] — W., having agreed to 

sell shares to a co., entered into a 
contract to pay O. a commission for 
services in effecting the sale. The 
purchase price of the shares was to be 
paid by instalments Sc the commis- 
sion was to be paid out of the respective 
Instalments. The contract provided 
that If the payments were not made 
by the purchasers W, would be under 
no liability to pay the commission. 
The initial payment was made ft the 
commission thereon paid to C. When 
the next payment tell due the pur- 
chasers defaulted Sc shortly after the 
oo. was placed in liquidation. The 
liquidator offered the assets for sale 
Sc aooepted the tender of W. Sc H. 
The successful tenderers received all 
the assets of the estate including the 
stock sold by O. There was no evi- 
dence that the assets had a cash value 
equivalent to the amount of the 
unpaid purchase price of the shares : — 

g eld ; W. had not received payment 
r the shares. Sc the commission was 
not earned. — C ecil v. Wkttlaufer, 
[19233 8. O! R. 69 : 1 D. L. R. 362 ; 
alto. tO O.W. N. S0b.— CAN. 

u. -.1 — Proorbssivs Agency v. 

Bbnn BIT, [1928 J N. Z. L. R. 100.— NJK. 

•a. Third party repudiating oontract.) 
—Where aoonfcrect for sale was entered 
into between A. Sc B.» Sc A. accepted 
B. as the purchaser, but B. did not 
pay any portion of the purchase- 
money, ft subsequently repudiated the 
contract : — Held: the agent .who 
negotiated the oootrmot was entitled 


to commission on the sale. — B ond e. 
Dawson. [1923] St. R. Qd. 63.— AUS. 

sp. .] — Where a purchaser repu- 
diated the agreement of sale, the vendor 
acquiescing : — Held : pitta, as agents 
were not entitled to commission. — 
Motor Farming & Development 
Co. & Davidson v. Smith, [1923] 2 
D. L. R. 1178 ; 1 W. W. R. 1409.— 
CAN. 

•t. .] — Pltf. employed deft, to 

find a purchaser for certain land. Sc 
agreed to pay him commission If he suc- 
ceeded. Deft, found persons willing to 
take an option. & he prepared an option 
agreement which was entered Into by 
the parties. The purchase price was 
63,000, Sc the cash payment was 
6300 which was to be forfeited if the 

S urchasers failed to go further in 
tie purchase. They paid this 6300 to 
deft., who paid pltf. 6160, retaining 
the balance, 6160, as his commission 
on the whole purchase price. The 
purchasers refused to carry out the 
purchase : — Held : pltf. was entitled 
to the 6160 retained by deft, as com- 
mission. — Carlbon v. Thompson, 

[1923] 3 W. W. R. 869.— CAN. 

•a. .] — Pltf. entered Into the 

following sale agreement with deft. : — 
44 1 hereby authorise you to negotiate 
a sale, ft agree to pay you com- 
mission provided you sell or furnish 
me either directly or Indirectly with 
the name of a party to whom I may sell. 
Co mmission to be due 6c payable when 
sale is made.** Deft, found a pur- 
chaser. entered Into an agreement of 
sale with bfm. Sc a deposit of 6200 
was paid by the purchaser to deft. 
The purchaser subsequently refused 
to complete the purchase, 6c the sale 
was never completed : — Held : the 
sale never having been completed, 
deft, was sot entitled to any com- 
mission.— L eaman v. Lawton (1923), 
61 N. B. R. 110.— GAN. 

sd. Bankruptcy of tenant}— Right 
to commission on finding tenant, not- 


withstanding subsequent bkpey. of 
tenant Sc disclaimer of lease. — R ice 
v. Jones, [1938] 4 D. L. K. 772.—CAN. 

PART VIII. SECT. 3, SUB-SECT. 1.— 
E. (o). 

sb. Agent himself paying deposit — To 
prevent sale of land until definite pur- 
chaser secured .] — Where an agent for 
sale of land paid his principal 6200, 
leading the principal to believe it was 
paid as a deposit on behalf of P., 
whereas It was really paid to hold the 
land until a definite purchaser could be 
secured : — Held : the agent was not 
entitled to any commission. — Crjecrer 
ft Patterson v. Braybrook, [1919] 
3 W. W. R. 422.— CAN. 

1780 lx. Agreement to pay com- 

mission on work done.) — Pltf., who was 
employed by deft, to sell a station 
property Sc to find a lease for another, 
found A., who was ready 8c willing 
to purchase the one Sc to lease the 
other. Sc with him deft, entered into 
a contract. Subsequently the con- 
tract having fallen through, pltf. was 
employed by deft, to raise money for 
him which it was hoped would enable 
the purchase & lease by A. to be 
carried through, Sc a written agree- 
ment was entered Into between pltf. 
Sc deft., by which it was provided 
that in the event of the«oompletion 
of the sale ft lease deft, should pay to 
pltf, a certain sum 44 representing 
commission due to " pltf. * T on these 
transactions.' 9 The sale ft leasing 
were never completed. In an action 
to recover the sum mentioned in the 
agreement, the trial fudge found that 
when the agreement was entered into 
pltf. had a right to recover a reasonable 
sum for commission in respect of the 
work he bad then done, ft that the 
contract did not deprive him of that 
right:— Held.* pltf. was entitled to 
recover a sum made up of l per cent, 
of the purchase-money ft 5 per cent. 

Blm “ a#JU 


88 



?oL JL— Agency , Cases 1780a 1786a. 


advertised the property for sale, & pltfs, 
had sent him a “ particular form ” which was 
in blank, except the words s 44 1 hereby 
instruct you to sell my business premises as 
per particulars above, which I declare to be 
correct, & agree to pay you a commission 
5 per cent, on the total prioe paid by the 
purchaser & appoint you agents/' which, as 
pltfs. alleged, they had inserted on the form 
before sending it to deft. On July 8, 1928, 
deft, filled in the form & returned it to pltfs., 
but he subsequently denied that the above 
words were on the form when he signed it. 
A firm of G. A Co., estate agents, believing 
that they had secured a likely customer for 
the property, communicated with pltfs. & 
sent their representative, P., to them, & 
pltfs. introduced P. to deft. Deft, alleged 
that P. had been introduced to him as a 
purchaser, but pltfs. contended that he had 
been introduced to deft, as another agent 
who would be likely to find a purchaser. 
Ultimately P. found a purchaser m one T., 
who agreed to pay £4,000 for deft.'s property. 
In the 44 particulars form " deft, had stated : 
44 Lowest price for goodwill, fixtures, & 
fittings, £4,500," but he eventually accepted 
£4,000. Meanwhile pltfs. & G. & Co. had 
agreed to share the commission. Deft, 
subsequently paid commission amounting to 
£107 lOs. to G. & Co. As this amount was 
£92 10s short of £200, the 5 per cent, com- 
mission on £4,000, pltfs. on Nov. 2, 1928, 
issued a writ claiming the balance from deft. 
The completion of the purchase did not take 
place until Nov. 15, 1928, & deft, contended 
[inter alia) that he was not liable to pay 
commission until he had received the purchase 
price. The jury found (a) that the words 
in relation to the 6 per cent, commission were 
in the particulars form of July 8, 1928, when 
deft, signed it, (b) that the property was 
sold to T. through the instrumentality of 
pltfs., & (c) that G. & Co. were not acting as 
sub-agents for pltfs . : — Held : (1) pltfs. were 
not to be deprived of their commission 
by reason of the fact that the property was 
ultimately sold for £4,000 instead of the 
£4,500 asked by deft, in the particulars 
form ; (2) the jury’s findings that the words 
about 6 per cent, commissions were in the 
document when deft, signed it, the property 
was sold through the instrumentality of the 
pltfs., & that G. & Co. were acting as sub- 
agents for pltfs., could not be interfered with ; 


& (3) although pltfs. had done all the work 
required to entitle them to their commission, 
they were not in a position to claim payment 
of their commission until the purchase was 
completed, A as the writ was issued thirteen 
days before the date of the actual completion 
of the purchase, it was issued too soon A the 
action failed. — Price, Davies A Co. v . Smith 
(1929), 141 L. T. 490 ; 45 T. L. R. 642 ; 73 
Sol. Jo. 401, C. A. 

1782. Add. Annotation : — Generally, Refd. Bentall, 
Horsley A Baldry v . Vicary (1930), 47 
T. L. Ii. 90. 

1788. Add. Annotations : — Retd. Howard Houlder 
c. Manx Isles S.S. Oo., [1923] 1 K. B. 110 ; 
Bentall, Horsley A Baldry v. Vicary (1930), 
47 T. L. R. 09. 


1784. Add. Annotation : — Refd. Trollope (Geo.) A 
Sons v. Martyn Bros. (1934), 50 T. L. K. 644. 

1785. Add. Annotations : — Apprvd. & Apld. French 
v. Leeston Shipping Oo., [1922] 1 A. 0. 
451. Refd. Kahn v . Aircraft Industries 
Oorpn., Ltd., [1037] 3 All E. R. 476 ; Way A 
Waller, Ltd. i\ Verrall, [1930] 3 All E. R. 533. 


1786. Add. Citation : — 23 Com. Cas. 121. 

Add. Annotation : — Consd. Affrdteurs Rdunis 
Soc. Anon. v. Leopold Waif or d (London), 
[1919] A. C. 801. 

1786a. No hire earned — Special olause fa 

oharterparty.] — A clause in a time charter- 
party provided that “ a commission of 3 per 
cent, on the estimated gross amount of hire 
is due to L. on signing this charter ship lost 
or not lost." No hire was in fact earned 
under the oharterparty : — Held: (1) the 
charterers, as trustees for the brokers, could 
enforce the clause against the shipowners ; 
(2) a custom by which commission was 
payable only if hire was earned under the 
oharterparty could not be set up by the ship- 
owners as an answer to the brokers’ claim, 
inasmuch as it was inconsistent with the 
terms of the clause. — AffrEtkurs RfiUNis 
8oci£t£ Anonyme v. Leopold W alford 
(London), Ltd., [1919] A. C. 801 ; 88 L. J. 
K. B. 861 ; 121 L. T 393 ; 35 T. L. R. 542 ; 
14 Asp. M. L. O. 461 ; 24 Com. Cas. 268, 
H. L. ; affg. S. C. snh nom . Leopold W alford 
(London) v. Affh6teur8 R£tjnis Soci6t6 
Anonyme, [1018] 2 K. B. 498, 0. A. 


Annotations :—A s to (1) Consd. Frrncb v. Lecston Shipping 
Oo. (1921), 87 T. L. R. 463. Reid. Vandepitte v. Pre- 
ferred Accident Insurance Co. of New York [19331 A. C. 


70. 


17841v. .1 — Deft, placed a pro- 

perty in the hands of pltf., a commission 
agent, for Bale upon prescribed con- 
ditions. Pltf. found A., who was 
ready fit willing to purchase upon all 
the prescribed conditions exoept two, 
to which at all material times he 
expressed his unwillingness to agree. 
Deft, thinking that A. had agreed to 
all the prescribed conditions, submitted 
to A. *s solr. a oontract of sale contain- 
ing all the prescribed conditions. A. 
refused to sign the oontraot unless the 
two prescribed conditions were struck 
out : — Held : pltf. was not entitled to 
any oommiesion or other remuneration 
from deft.— -Tynan e. A ’Beckett, 
1X923] V. L. H. 4X2. — AUS. 

1784 v. — *>.] — In the absence of an 
exclusive listing, orof a special arrange- 
ment that he is to be remunerated If 
he does not find a purchaser, the agent 
la not entitled to anything If he does 
not find the purchaser. — Greenwood 
Sc Greenwood t>. Wklford (1922). 


70 D. O. R. 107 ; [1822] 3 W. W. R. 
338. — CAN. 


so. Agent abandoning negotiations. ] — 
Held : not entitled to commission. — 
Halm r. Thomson (Man.), J1927J 3 
W.W.R.156; [19281 1W.W, R. 

127. — CAN. 


PART VIII. SECT. 3. SUB-SECT. I.— 
E. (d). 

178711. .] — A claim upon a 

quantum meruit for services as agent 
in respect of pertain properties dis- 
allowed on the ground that It was not 
the understanding of the parties that 
payment should be made except as 
commission on a sale being effected ; 
in suizqr upon a quantum meruit , in 
order to rely upon the acceptance by 
deft, of something pltf. has done he 
must have done It In circumstances 
which led deft, to know that if he 
accepted what had been done it was 
on the terms he must pay for it.— 
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Weedkn v. Turnkr (1922), 68 D. L. R. 
748 ; [19221 3 W. W. R. 623.— CAN. 

1789 i. No right where express con- 
tract.] — Whore a contract of agency 
stipulate* the circumstances in which 
the agent will be entitled to a c„om- 
misslon, compensation by way of 
quantum meruit will not be allowed in 
circumstances where no commission 
can be olaimod ; so to allow It would 
be to declare a oontraot existing be- 
tween the parties different from the 
one they nave made themselves. — 
Law & Maclean e. Sawyer Massey 
OO., (19181 1 W. W. R. 727 ; 13 Alta. 
It. k. 126 ; 38 D. L. R. 333.— CAN. 

17S9 ii. Claim based on usage], 

—Where an agent’s olaim was bused 
oo a usage : — Held : a special contract 
arose between the parties, & a quantum 
meruit was excluded. — Samson v. 
McKay, [1923] N. 55- L. R. 40. — N.Z. 

1789 ill. . 1 — Elliott v. Wabbub- 

TOS, [1925J 4 D. L. R. 1070.— 0AN. 



dues 1790— 1818. English and Empire Digest Supplement, 


1790. Add. Annotations : — Consd. James v. Smith, 
[1031] 2 K, B. 317, n. Reid. Howard 

Qoulder v. Manx Isles S.S. Co., [1923] 1 
K. B. 110 ; Bental, Horsley & Baldry v. 
Vicary (1930), 47 L. T. R. 99; Trollope 
(Geo.) & Sons v. Martyn Bros., [1934] 2 
K B. 436. 

A I PIft. JULU YY AXVJL^ ULUUJUVm* W X AMilimVD, I 

Ltd. v.Manx Isles 8.8. Co., No. 1751a, ante. I 


1793. Add. Annotations : — Reid. Howard Houlder 
v. Manx Isles S.S. Co., [1923] 1 K. B. 110; 
Bentall, Horsley & Baldry v. Vicary (1930), 
47 T. L. R. 99. 

1812. Add. Annotations: — Consd. Craven-Ellis v. 
Canons, Ltd., [1936] 2 All E. R. 1066; 
Trollope & Sons v. Caplan, [1936] 2 All £. R. 
842. 


1789 iv. .] — A writing was 

signed by deft, agreeing to pay pltf. 
$200 upon the 44 due completion of the 
exchange." An agreement for an 
exchange was obtained by pltf., but 
there was no “ due completion of the 
exchange ” : — Held : as the special 
agreement made the commission pay- 
able upon an event which did not 
happen, no recovery as upon a Quantum 
meruit could be had. — Prick v. 
Haberman, [1931] 4 D. L. R. 261; 
O. R. 421. — CAN.. 

1798 11. .] — Deft, employed pltf. 

as agent to sell land Sc equipment of 
oattle, horses, implements, etc.. Sc 
furniture, at^a price on a basis of $80 
an acre with a certain cash payment. 
Pltf. found a purchaser who wanted 
the land alone, but could not make a 
cash payment. Deft. Sc the purchaser 
came to an agreement for sale on crop 
payments at $60 an acre. Sc signed an 
agreement prepared by pltf., which was 
crude Sc Improvident but one from 
which the rights of the parties could be 
defined. Subsequently a more elabo- 
rate agreement was drawn by deft. 'a 
solr., whioh because of certain onerous 
additions therein for the protection 
of deft, the purchaser refused to sign, 
Sc the transaction was broken off : — 
Held : there was in effect a sale of 
which pltf. was the causa causans , Sc 
he was entitled to payment for his 
services, on a quantum meruit basis. — 
Bannkrmann v. Bradlky, [1919] 3 
W. W. R. 962. — CAN. 


PART VIII. SECT. 8, SUB-SECT. 1.— F. 

1802 II. .] — Fletcher v . Camp- 

bell (1913), 29 O. L. R. 501. — CAN. 


1802 til. .) — Where the agent is 

to be paid out of the purchase money 
Sc the sale falls through, the only 
money the principal receives being the 
deposit, the agent oannot recover. 
The deposit Is merely a guarantee of 
performance. — Fletcher v. Campbell 
(1913), 29 O. L. R. 501. — CAN. 

w i. .1 — Where an agreement as 

to commission is that the agent is to 
receive all over Sc above a certain 
figure, but nothing is said as to when 
the commission is to be paid, the 
agent is not entitled to his com- 
mission until the vendor has received 
in full the amount stipulated. Sc a 

B remise made by the principal after 
tie sale to pay the commission at once 
does not render him liable to make 
immediate payment. — C lavklle e. 
RUB8ELL, [19181 1 W. W. R. 900 ; 40 
D. L. R. 61 ; 11 Sask, L. R. 111.— CAN. 

w ii. Agreement as to payment of 

commission obtained by agent by mis- 
representation as to nature of document.) 
— Held : the principal was not bound 
by such agreement. — T aylor v. Smith, 
[19261 V L. R. 100 ; 47 A. L. T. 122 ; 
Otfd* [19261 V. L. R. 271. — A US. 

id. Commission payable out of pur- 
chase-money — Total purchase-money 
paid into bank — Disclaimer by seller of 
interest in sum agreed to be paid to agent . ] 
— An agent for the sale of goods was 
authorteed to ask a price whioh would 
give him a certain amount for his own 
benefit. The buyer paid the total 
purchase prloe Into a bank to be paid 
over to the seller. Sc the latter dis- 
claimed any interest in the amount 
which he had agreed to let the agent 


have. The buyer then claimed that 
amount as his : — Held : the money 
belonged to the agent. — Devall v . 
Gorman, Clancey Sc Grindlby, Ltd., 
[1918J 3 W. W. R. 221 ; 42 D. L . R. 
673. — CAN. 


te. No purchase-money paid.) 

— Where a principal Incurred no con- 
tractual obligation to pay commission 
except out of. the purchase -money 
os received, 6c no part of the purchase- 
money had been reoeivod : — Held : 
the principal was not liable. — Thorn - 
DYKK-TREN HOLME REALTY CO. V. 

Lyall Shipbuilding Co., [19211 3 
W. W. R. 333 ; 69 D. L. R. 490.— 

CAN. 


tf. Purchase-money payable in 

instalments — Failure to keep up instal- 
ments.) — An agreement between ven- 
dors of land Sc their agents stated 
that, whereas the agents had procured 
purchasers for certain parcels of the 
vendor’s land, the vendor agrees to pay 
the agents a commission of a specified 
amount Sc interest In instalments, said 
instalments of principal Sc interest to 
be made out of, Sc to be a certain per- 
centage of, the moneys to bo collected 
annually from the purchasers. No 
provision was made as to what was 
to happen If the purchasers should 
default in their payments before the 
agents had received the full amount 
of their commission. This contingency 
occurred, owing to the fact that the 
purchasers, who abandoned their 
contract, were financially worthless : — 
Held : In the absenoe of a provision 
providing for Bald contingency, the 
agents were entitled to recover the full 
commission agreed upon. — Western 
Colonizers, Ltd. v. Bursa w. [19311 
2 D. L. 11. 379 ; 25 S. L. R. 243 ; 
1 W. W. R. 188.— CAN. 

sg. .] — Doft. gave a 

written listing to pltf., a real-estate 
agent, for the sale of his farm at a 
certain price, the terms to be a certain 
cash payment Sc the balance on half- 
crop payments. The commission was 
stated to be 44 five per cent, on all 
sales.” Pltf. being unable to find a 
purchaser willing to make the cash 
payment, then introduced a father & 
son to whom deft, agreed to sell the 
farm for a certain price to be paid by 
yearly payments of principal Sc 
Interest 44 out of a half-share of the 
crop.” Deft., then agreed in writing 
to pay the plaintiff a commission of a 
oertain amount payable partly in cash 
within two weeks, 44 the balance by 
paying 25 per cent, of all money paid 
by said purchaser on principal as soon 
as the same are received.” Deft, 
made the cash payment to pltf.. Sc 
also other payments which amounted 
to 25 per oent. of all he ever received 
from the purchasers on principal. 
The purchasers being unable to meet 
their obligations, deft, took proceedings 
against them Sc the land reverted to 
him, nothing having beon paid by the 
purchasers on the principal within the 
preceding three years. Pltf. then 
sued for the balance due him on the 
basis of a 5 per cent, commission : — 
Held : the meaning of the Beoond 
agreement was that it was a oondition 
precedent to deft. ’a liability to pay 
any commission, over Sc above the cash 
payment, that instalments of capital 
should first be paid by the purchasers. 
— Levenick v. Turnbull, [1932J 1 
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W. W. R. 74 ; 1 D. L. R. 620 ; 40 
Man. L. R. 134. — CAN. 

»h. .] — Precision Mach. Sc 

Fdry., Ltd. v. Industrial Securities, 
Ltd. (Alta.), [1929] 4 D. L. R. 241.— 
GAN. 

■j. Commission payable out of profit 
on resale — Resate at large nominal 
profit — No part of purchase-money 
paid.) — B. & C. through pltf. pur- 
chased oertain land, agreeing to pay 
pltf. a commission of $1 per acre, 
which was to be paid, however, only 
out of a profit on a resale. B. 6c C. 
assumed to make a sale at a purchase 
price showing a large nominal profit, 
whioh purchase price was to be paid by 
crop payments. The purchasers had 
three crop failures, paid nothing on 
account of principal, interest or taxes. 
Sc finally abandoned the agreement of 
purchase Sc went out of possession of 
the land : — Held : the sale was a 
resale at a profit within the contem- 
plation of the parties, Sc pltf. was 
entitled to ^commission. — Hanton v. 
Royal Trust Co. [1923] 3 D. L. R. 
809 ; 2 W. W. R. 1046.— CAN. 

tk. Commission payable out of sped- 
fled instalment — Instalment not paid .) — 
Where it was an express stipulation 
of a contract as to commission that the 
balance of commission due was to be 
paid out of a specified instalment of the 

S urchase price payable on a specified 
ato : — Held ; the instalment not 

having been paid by the purchaser, 
who had abandoned the land, no 
commission was payable. — Bilodeau 
r. McLean, [19241 3 D. L. R. 410 : 2 
W W. R. 631 : 34 Man. L. R. 239.— 
CAN. 

sm. Sate of land on crop payment 
plan — Commission payable out oj 
vendor’s share of crop — Provision for 
cesser of right to commission on termina- 
tion of agreement .] — Leslie v. Graham, 
[1929) 3 D. L. R. 712 ; W. W. R. 66 ; 
23 S. L. R. 605.— CAN. 

■n. Agent working under commission & 
drawing account arrangement.] — Semble : 
unless an agreement between the parties 
provides otherwise, where an agent is 
working on a commission basis Sc his 
employer allows him a drawing account 
against his commissions the employer 
cannot, after the relationship is 
terminated, collect from the agent 
anything beyond the commissions he 
has earned. — Robotham e. Dominion 
Motor Oo. Sc Kickley. [1931] l 
W. W. R. 373.— CAN, 


PART VIII. SECT. 8, SUB-SECT. 1.— G 

1808 viii. Option to purchase .) — 

A. held an option for the sale of land, 
his remuneration to be the excess of 
the prioe obtained over $29,000. 
After the option had lapsed b$ intro- 
duced to the owner a purchaser of 
the land at $35,000 : — Held : A. was 
not entitled to the excess over $29,000, 
but could only recover quantum 
meruit. — Ackles v. Beatty (1919), 
59 S. C. R. 640 ; 52 D. L. R. 691.— CAN. 


PART VIII. SECT. 8. SUB-SECT. 1.— K • 

II. .) — An agent has no 

right to remuneration unless he suc- 
ceeds In obtaining a tenant or pur- 
chaser, as the case may be, on the 
appointed terms, for the property 
put in his hands for the purpose of 


VoL L— Agency. Cases 1818— 1829a. 


1818* Add. Annotation : — Consd. Bentall, Horsley 
& Baldry v. Vicary (1930), 47 T. L. R. 99. 

1818a. Contract o t sole agency — Pro- 

perty to be left In agent’s hands for specified 
period.] — Chamberlain & Willows v. Rose 
(1924), cited 47 T. L. R. at p. 101, D. C. 

Annotation : — Gonad. Bentall. Horsley Sc Baldry v. Vicary 
(1930), 47 T. L. K. 99. 

1818b. .] — Deft., the owner of 

property, appointed pltfs., who were estate 
agents, his “ sole agents for the sale of the 
property ” for a stipulated period, it being 
agreed that, if pltfs. introduced a purchaser, 
they should receive a commission of 5 per 
cent, on the purchase price. During the 
period of the agency deft, negotiated 
personally & quite apart from pltfs. with a 
purchaser who had never had any com- 
munication with pltfs. & whom pltfs. did 
not know. The result of the negotiations was 
that the property was sold to this purchaser. 
Pltfs. thereupon claimed from deft, damages 
for breach of contract on the ground that, 
in selling the property direct to the purchaser, 
he had acted in breach of his contract with 
them & had thereby deprived them of their 
commission: — Held: (1) pltfs. were not 


entitled to damages, as the contract contained 
no express prohibition against a sale by deft, 
himself, & the implication of such a pro- 
hibition was not necessary to give business 
efficacy to the transaction ; (2) on the terms 
of the contract, pltfs. could not recover com- 
mission at the agreed rate on the purchase 
price received by deft., as they had failed 
to introduce the purchaser, nor could they 
recover on a quantum meruit, — Bentall, 
Horsley & Baldry v, Vicary, [19313 1 
K. B. 253 ; 100 L. J. K. B. 201 ; 144 L. T. 
365 ; 47 T. L. R. 99 ; 74 Sol. Jo. 862. 

Annotations As to (1) Consd. Trollope (Geo.) & Sons v, 
Martyn Bros. (1934), 50 T. L. R. 544. Generally , Retd. 
Lamb (W. T.) & Sons v. Goring Brick Co. (1931), 48 T. L. R. 
160. 

1820. Add, Citation :—affd> 0. A. “ Times” 
Jan. 16, 1890. 

Add, Annotation : — Consd. Cramb v. Good- 
win (1919), 35 T. L. R. 314. 

1829. Add. Annotation: — As to (2) Folld. Cramb 
v. Goodwin (1919), 35 T. L. R. 314. 

1829a. .] — Deft, engaged pltf. as a 

commercial traveller on a salary & commis- 
sion on all business obtained by pltf., in- 
cluding repeat orders from all firms in the 


being sold or let. The contract is 
revocable at the will of the principal 
at any time before the agent has 
actually procured a person ready to 
take or to purchase on the terms 
arranged. — Smith (Judge) e. Ren- 
FREY, 11920] 22 W. A. L. R. 61.— A US. 

1 11. .] — Where a real estate 

agent receives an exclusive listing of 
land it may be revoked by the sale of 
the property by the owner. In which 
case the real estate agent will only be 
entitled to recover on a quantum meruit. 
— Greenwood Sc Greenwood v. Wel- 
FORD (1922), 70 D. L. R. 107 ; (1922] 
3 W. W. R. 388.— CAN. 

m I. Principal *« implied right to 

sell himself.] — Where the owner of pro- 
perty puts it in the hands of an agent 
for sale upon commission, there is, in 
default of stipulations to the contrary 
in the contract of agency, a right in the 
owner to deal with his property, with- 
out liability to the agent, so long as the 
agent's mandate Is not performed. — 
Donowa v. Webster (1929), 29 S. R. 
N. S. W. 318 ; 46 N. 8. W. W. N. 124. 
— AUS. 

m il. .] — An agency agree- 

ment for the sale of a farm contained 
the following clause : “ Your agency 
to hold until one month after being 
notified In writing by me that it shall 
cease, but for not less than a year 
from date. If a sale is made through 
any person during your acting as such 
agent, you are to be paid the aforesaid 
commission." Two years elapsed but 
no purchaser was found, without 
giving any notice to terminate the 
agreement, deft., then sold the farm, 
without the intervention of any other 
agent or person : — Held : as the sale 
was not made M through any person '* 
pltf. was not entitled to commission. — 
BARKLEY v. Bush, [1929] 3 D. L. B. 
360 ; 63 O. L. R. 678.— CAN. 

n I. .1 — Pltf., by writing signed 

by deft, on Sept. 16, 1919, was autho- 
rised “ from this date until withdrawn 
by me in writing,** to offer for sale 
land for 67,500, Sc deft, thereby agreed 
to pay pltf. a commission *' on this 
or the selling price, should you effect 
a sale.** Later on the same day, deft, 
himself sold the property to M. for 
67,000. On Sept. 18, pltL obtained a 
written offer under seal from B. to 
bay the property for 67,600 cash. Sc 
the offer was accompanied by a cheque 


for 61,000 ; the offer Sc cheque 
reached deft, on Sept. 19. No notice 
in writing of the sale to M. was given 
to pltf. until Sept. 20, when deft, 
wrote advising pltf,. of that sale Sc 
returning the B. offer & cheque : — 
Held : pltf. was entitled to recover the 
agreed payment for his services. — 
Gorman v. Young (1921), 64 D. L. R. 
51 ; 49 O. L. R. 162.— CAN. 

•p. Sub-agent — Appointed by person 
expecting appointment as agent.] — A oo. 
which expected lo be appointed agents 
for the Govt, of Western Australia, 
agreed to employ W as sub-agent. 
The co. failed to secure the appoint- 
ment & terminated W.*h employment : 
— Held : the co. warranted that they 
would be appointed govt, agents, a: 
they were liable to W. — Ocberbt & 
Co., Ltd. v. Watson (1918), 25 C. L R. 
431.— AUS. 


PART VIII. SECT. 3, SUB-SECT. 1.— 
. L. (a). 


1818 i. Insurance agent — Commis- 
sion on premium h paid after termination 
of agency .] — In the absence of a definite 
agreement to that effect, an agent of 
an Insurance co., who has secured 
policy-holders for the co. Sc whose 
duties as agent do not cease with the 
first introduction of the customer, 
has no right to commission on subse- 
quent premiums paid in by such policy- 
holders, after he ceased to be agent. — 
Empire of India Life Assurance 
Co., Bombay v. Nano Ayyar (1920), 
I. L. R. 44 Mad. 170.— IND. 


1818 ii. 3 — .] — The question 

whether an Insurance agent, who is 
compensated by commissions on re- 
newal premiums, is entitled to com- 
missions on such premiums paid after 
the termination of (its agency, depends 
to a great extent on the language of his 
contract with his employer. If such 
contract contains no provisions on the 
subject Sc the, agency is terminated 
without his fault, the agent Is entitled 
to commissions on renewal premiums 
paid thereafter : if, however, the agent 
voluntarily resigns his agency, or is 
discharged lor good acuse, the rule 
seems to be otherwise.— Berry e. Con- 
federation Life Abeocn. (Can.), 
[1927] 3D.L.R. 945.— CAN. 

1818 1IL .1 — The question 

whether an insurance agent is entitled 
to commissions on renewal premiums 
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paid after the termination of his em- 
ployment is governed by the termB of 
the contract between him Sc his oo. 
If tho contract between the agent 8c 
the Insurance co. contains no provision 
on the subject, the agent is entitled, 
in oaso the agency is terminated by the 
oo. without fault on his port, to the 
oom missions on renewal premiums 
which the contract secures to him, as 
part of his compensation, although 
such premiums may be paid after the 
termination of the agency. — Fingard 
v. Merchants Casualty Inbce. Co., 
[19281 2 W. W. R. 009.— CAN. 

u i. Commission on sales made 

before termination oj agency — Deliveries 
d m payments made after termination .) — 
Under an agreement pltf, wasappointed 
defts.* sole & exclusive salesman for 
the sale of coal, at a commission ** on 
the gross amount of all sales made by ** 
defts. " under this agreement ** : — 
Held : pltf. was entitled to com- 
mission uuon sales contracted before 
termination of the agreement, but in 
respect of which deliveries of coal 
were made & paid for after it.— 
Wilson v . Atlas Coal Co, , Ltd., 
[19231 2 W. W R. 890.— CAN. 

sq. Agent to obtain permit to sell beer 

in certain area — Entitled to commission 
on subsequent sales in area J — Johnson 
v. Medicine Hat Brewing Co.. Ltd.. 
[1927] 2 D. L. R. 231 : [1927J 1 

W. W. R. 486 ; 22 Alta. L. R. 476.— 
CAN. 

PART VIII. SECT. 3. SUB-SECT. 1.— 
L. (o). 

sr. Agent leaving employment volun- 
tarily.] — Pltf. was employed by a 
collection agency in soliciting business 
on a commission basis : the commission 
which it was agreed ho was to receive 
being 50 per cent, of that earned by 
his employers on any business which 
he introduced. No period of employ- 
ment was mentioned when he was 
engaged ; the evidence of the manager 
of the employers was that pltf. was to 
be paid said commission “ Just while 
be was in our employment,** Tho 
employers furnished the office accom- 
modation & paid the staff: — Held: 
pltf. was not entitled to the commission 
on moneys coming in after he had 
left deft/s employment.— S wakto u. 
Shraoo*. (1932] 1 w. w. R. 797 ; 
2 D. L. R. 724 ; 40 Man. L. R. 242. — 
CAN. 



Case* 1889a— 1886 . English and Empire Digest Supplement, 


ground allotted to pltf., it bein$ stipulated 
that pltf. wae to have the commission on all 
accounts that he opened, including all repeat 
orders, whether they were actually handed 
to pltf. or posted direct to deft . : — Held : the 
intention of the parties was that commission 
should be paid only on orders obtained during 
the engagement, & pltf. was not entitled to 
commission on repeat orders received after 
the termination of his engagements. — Oramb 
v . Goodwin (1919), 35 T. L. R. 477 ; 63 
Sol. Jo. 496, 0. A. 

1832. Add, Annotation : — Folld. Schostall v. John- 
son (1919), 36 T. L. E. 75. 


1888. Add. Citation a :—Affd. t [1918] A. C. 289 ; 
87 L. J. K. B. 410 j 118 L. T. 120 ; 34 
T. L. E. 200 ; 62 Sol. Jo. 290, H. L. 

Add. Annotations : — Retd. Ertel Bieber v. 
Eio Tinto Co., Q918] A. 0. 200 ; Naylor, 
* Benzon v Krainlsche Industrie Gesellschaft, 
[1918] 1 K. B. 331 ; Fried Krupp Akt. v. 
Orconera Iron Ore Co. (1919), 88 Li. J. Oh. 
804 ; Bodriguez v. Speyer, [1919] A. O. 59. 

1834. Add. Annotation : — Dlstd. Schostall r. John- 
son (1919), 36 T. L. E. 75. 

1835. Add. Annotation : — Retd. Anderson v. 
Daniel, [1924] 1 K. B. 138. 


PART VIII. SE0T. a, SUB-SECT. 1 .— 

« M. (a). 

•t. Land agent — Land Agents Act , 
1912 J — A person who, not being 
licensed m a land agent, obtains an ap- 
pointment from a vendor to act as such 
legality of an offence under 8. 14 of the 
above Act, & cannot maintain an action 
against his principal for commission ; 
8c the defect is not cured either by the 
expiry of the period of limitation or 
by the laot that the agent has obtained 
a lloeaoo before performing the ser- 
vices in respect of which the com- 
mission is claimed. — Nelson v. 
Orobbt, (1019 ] N. Z. L. R. 360. — N.Z. 

tv. - .1 — Land Agents Act, 

1912, s. 18 (a), ought to be construed 
as meaning that the land agent must 
possess a licence at the time the work 
is done, 8c the fact that after the work 
is done the land agent falls to take out 
a further licence does not destroy a 
right to bring an action for com- 
mission. where the cause of action arose 
at the time the agent was in possession 
of a lioenoe. — Johnstone v. Goodson, 
[1920) N. Z. L. R. 883. — N.Z. 

x I. Real Estate Agents Licens- 

ing Act. ) — Pltf., a store -‘keeper, brought 
about the sale of deft, 'a land to another 
person. In an notion for commission : 
— Held : s. 21 of the above Act did 
not apply to individual transactions. — 
Good all t». Cousins, [1023] 3 D. L. R. 
718 i 32 B. O. R. 440.— CAN. 

x ii. Licence, obtained before 

completion of sole.) — Agent entitled to 
commission. — Gudworth t>. Eddy, 
[1027] 1 W. W. R. 683 : 37 B. O. R. 
*07.— CAN. 

x ill* Unlicedced employee.] 

— Pltf., a real estate agent, sued for a 
commission on a sale, which had 
resulted from the introduction of the 
buyer to the seller by pltf.’s employee, 
who was found to be the efficient cause 
of the sale, although deft, completed 
it through agent. Pltf. had been 
duly licenced under above Act, at & 
from the time of the listing ; his 
employee, however, was not licenced 
under above Act when he introduced 
the buyer 8c conducted the negotia- 
tions although he obtained his licence 
before the sale was made : — Held : 
under above Aet bis employee's lack 
of a licence while he was doing the work 
rendered the work illegal 8c prevented 
pltf. from recovering the commissi on. — 
Anderson V. Lake (B. 0.1. [19281 
4 D, L. R. 220 ; (19281 3 W. W. R. 
1 88. — CAN. 

sa. Agent not registered— Security 
Frauds Prevention Act ,) — In an action 
to recover compensation for obtaining 
a buyer for deft/s farm: — Held : 
since all that pltf. did in the matter 
within Winnipeg was to secure from 
deft, the Information 8c authority 
which enabled him to assure the 
persona who afterwards bought the 
farm that a purchase was within their 
reach, his claim was not haired by the 
amendment of 1980 to Security Frauds 
Prevention Act, 1929, although he 


was registered as a real-estate agent 
thereunder. — K rueger v . National 
Trust Co., Ltd., [1931 J 1 W. W. R. 
726.— CAN. 


PART VIII. SECT. 8, SUB-SECT. 1.— 
M. (b). 

sb. Member of Parliament effecting 
sale — Sale to Government.}— Pltfs., land 
agents, were employed by deft, to 
bring about a sale of dCft.*» property 
to the Govt, of Victoria. Servioes 
Were to be rendered by D. f a mem- 
ber of the Parliament of Victoria, 
who was employed by pltfs. as tbetr 
representative on the terms that he 
should receive a share of their com- 
mission on the sale, D.'s services 
were an effective cause of the sale. 
In an action by pltfs. against deft, to 
reoover commission on the sale : — 
Held: the transaction was contrary 
to public policy, & pltfs.' action 
failed. — Horne v . Barber (1920), 27 
O. L. R. 493.— AUS. 

so. Consent of Government 

necessary .) — A member of the Dominion 
Parliament brought about a sale, it 
being his duty under agreement with 
the vendor to use his Influence with 
the minister in charge to secure the 
Govt.’B consent which was necessary 
to complete the sale: — Held: he 
was not entitled to a commission 
for his services, the agreement being 
void on the ground of public policy. — 
Clements v. Ooughlan (1924), 34 
B. C. R. 401.— CAN. 


■d. Sale under Discharged Soldiers 
Settlement Act, 1919 (No. 8039)— 
Member of advisory committee agent of 
vendor .} — A land agent, who was also 
a member of an advisory committee, 
constituted under s. 36 of the above Aot, 
to the Lands Purchase 8c Management 
Board, entered into a contract with the 
owner for effecting the sale to the board 
of certain land, as to which the com- 
mittee had certain powers 8c duties 
to advise the board. The contract 
did not refer to the use by the agent of 
any influence as a member of the 
committee in effectuating the sale ; 
the agent took no part in the discus- 
sion by the committee of the report 
of a sub -committee as to the expedi- 
ency of the purchase by the board of 
suoh land, & acted throughout bond 
fide 8c without oonoealment of the faot 
of his agency, 8c he was not at any 
time a member of any valuation 
sub-committee : — Held: the contract 
was void as being against public 
polioy, 8c the agent’s claim for com- 
mission failed. — W ood v. Little, 
[1922] V. L. R. 11.— AUS. 


PART VIII. SECT. 3, SUB-SECT. 1.— 
M. (c). 

is. Agent returning deposit to pur- 
chaser. >— Reaps, were employed as 
agents to sell property belonging to 
applt. They found a purchaser but 
applt. tailed to complete the tale on the 
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without communicating with applt. : — 
Held: reaps, had been guilty of a 
wilful breaoh of the duty which, 
under Land Agents Aot. 1912. s. 8, 
they owed to applt., 8c suoh breaoh 
deprived them of their right to recover 
any commission at all. — Buchanan 
v. Neale. [1920] N. Z. L. R. 889.— 
N.Z. 

sf . Failure tomake binding oontract. 1 — 
Where pltfs., acting as brokers, failed 
to make a contract binding on both 
parties : — Held : they were not en- 
titled to commission. — Paterson v . 
McCallum, [10211 N. Z. L. R. 889.— 
N.Z. 


■h. Failure to subdivide land as 
agreed .] — In an action for a share 
of profits, where agent has failed to 
subdivide the land as agreed, the 
onus is on him to show that deft, 
relieved him of this duty. — C ruik- 
SHANK 8c BRIEN V. IRVING (1913), 0 
D. L. R. 237.— CAN. 


1841 Iva. .]— Mack r. 

McLeod, [19261 2 D. L. R. 1201.— 
CAN. 

1841 vi. Secret agreement to pool 

commissions .] — On a proposed ex- 
change of properties, ft the agents, 
unknown to either of the principals, 
agree to pool their respective com- 
missions 8c to divide equally, so that 
under suoh pooling agreement one 
agent receives more than the com- 
mission payable by his principal, that 
agent oannot reoover any commission 
from his principal, as such an agree- 
ment gave him an interest adverse 
to the interest of his principal. — D aly 
e. Kblihbr, [1921] iW.W.R, 192.— 
CAN. 


1841 til. Agent acting for both 

parties — Rules of Real Estate Exchange.) 
— Where the owner of property listed 
with a real estate agent for sale ex- 
changed the property with the assist- 
ance of the agent for other property 
listed, to the knowledge of the owner, 
with the agent for exchange, but had 
not agreed to pay him a commission 
on the exchange 8c bad not been in- 
formed by him that he still intended to 
act as her agent 8c to charge her a 
commission : — Held : (l) she was not 
liable for commission ; (2) a rule of a 
Real Estate Exchange to which the 
agent belonged, that an agent who 
acted for both parties in an exchange 
could oollect from each one-half the 
usual commission on a sale, did not 
legally entitle the agent to recover 
suoh half from her. — H acknky v. 
Lynx.11926) 4 D. L. R. 861 : [1926] 
IW.W.R. 614.— CAR. 

1841 vili. — — If a vender 

with full knowledge of the facts agrees 
to pay eonuaMoo to a pur cha s er 's 
agent, he will be bound by lus contract, 
but the onus Is on the agent to show 
clearly that the vendor knew that be 
was acting in a dual capacity 8c 
aseented to that state og affairs.— 
Moxlbr e. Forge (1927), *7. 8. R. 
N. aW. 69; 44 N. a W.W.N.42.— 
AUS. 


VoL I.— Agency. Cases 1848a— 1878a. 


1848a. .] — Pit!, was employed by deft., a 

music seller, to find a purchaser of the lease 
of deft.’s business premises, which were held 
under a covenant against carrying on any 
other business. Several tailors expressed to 
deft, their willingness to buy the lease for 
£2,500, but deft., believing that the landlords 
would not consent to the carrying on of a 
tailoring business, did not approach the 
landlords. Pit!., however, having found a 
tailoring co. who wanted to purchase the 
lease, received an assurance from the land- 
lords that they would consent to a tailoring 
business, & he, by concealing this fact from 
deft., induced him to agree to sell the lease 
to the tailoring co. for £2,250 in ignorance of 
the fact that the proposed purchasers carried 
on a tailoring business, in an action for 
commission for finding a purchaser : — Held : 
as pltf. had taken advantage of the false 
position to persuade deft, to agree to take a 
lower price than deft, could have got else- 
where, the action failed. — Heath v. Parkin- 
son (1026), 136 L. T. 128 ; 42 T. L. R. 693 ; 
70 Sol. Jo. 708. 

1852. Add. Annotation : — Consd. Rhodes v. Mac- 
alister (1923), 29 Com. Gas. 19. 

1852a. .] — Pltfs., a firm of mining engineers, 

were employed by defts. to negotiate the 
purchase of mining properties. Defts. were 
willing to give £9,000 for the properties, & 
agreed with pltfs. that if they made a bargain 
for less than £9,000, the difference between 
the £9,000 & the lesser sum could be taken 
by pltfs. as remuneration. Before the pur- 
chase was effected, pltfs. had arranged with 
the vendors to take commission from them on 
the sale : — Held : pltfs. had committed a 
breach of duty as agents for defts. & were 
not entitled to any remuneration from defts. 


— Rhodes v. Macalister (1923), 29 Com. 
Gas. 19, 0. A. 

1853a. Agent acting In good faith.] — K eppel v. 
Wheeler, No. 1263a, ante . 

1853b. No damage suffered by principal.] — H ar 

rods, Ltd. v. Lemon, No. 1501c, ante. 

1853c. Waiver of breach.] — H arrods, Ltd. v. 
Lemon, No. 1501c, ante . 

1862. Add. Annotations : — Apld. Adams v. Morgan, 
[1933] 2 K. B. 234. Held. Re Debtor (No. 
627 of 1936), [1937] Ch. 156. 

1872a. Promise to Indemnify vendor of business to 
company — Vendor retained as agent for 
limited period — Assessment of vendor to 
super-tax on profits made within period.] — 
Pltf., who was the owner of a stationery 
business, sqjpd it in Aug. 1919, to defts., a 
limited co. One of the terms on which the 
business was sold was that as from Dec. 31, 

1918, until Sept. 15, 1919, pltf. should be 
deemed to have been carrying on the business 
on account of & for the benefit of the pur- 
chasers, & that pltf. should account & be 
entitled to be indemnified accordingly. For 
his services until the date of completion pltf. 
was to be paid a fixed sum monthly. Pltf. 
was assessed for super-tax on the profits of 
the business from Apr. 6, 1919, to Aug. 22, 

1919. He paid the amount demanded & 
claimed to recover an indemnity from defts. : 
— Held : pltf., as agent of defts., was entitled 
to be indemnified by them in respect of the 
amount of super-tax paid by him, although 
defts. as a limited co. would not be liable to 
pay super-tax. — Adams v. Morgan & Co., 
[1924] 1 K. B. 751 ; 93 L. J. K. B. 382 ; 130 
L. T. 792 ; 40 T. L. R. 70 ; 68 Sol. Jo. 348, 
C. A. 


1850 life. Fraudulent repre- 

sentation* inducing listing.) — Agent not 
entitled to commission. — Sletto v. 
Adams, [19871 1 D. L. B. 547 ; [1927] 
1 W. vfr. R. 12 ; 22 Alta. L. R. 333.— 
CAN. 

1860 vil. Agent to sell acting 

for other principal a — Breach of con- 
tract.}— A contract, entered into In 
Feb. 1914, between a firm & a oon- 
mission agent, whereby the latter was 
appointed agent for the sale of certain 
cotton goods dealt in by the firm, con- 
tained a clause prohibiting the agent 
from selling such goods supplied by 
others than his principals. From 
July 10, 1916, onwards the agent regu- 
larly sold goods of that class on behalf 
of another firm, & he also bought & 
sold such goods on his own account : — 
Held : the agent was not entitled to an 
accounting for the period subsequent 
to July 10, 1916, as he was then in 
material breach of his contract, but 
he was entitled to an aooounting for 
the period prior to that date during 
which he had duly obtempered the 
contract. — Graham & Co. v. United 
Turkey Red., rto. [1922 ) 

8. O. 683 : 59 Sc. L. R. 420.— SCOT. 

1880 Till. Inducing principal to 

*cU at undervalue. )— Where an owner 
of land requests an agent to find a 
purchaser at a price not lea than a 
stated amount the agency is a general 
one Sc the agent stands in a fiduciary 
relation to his principal ; & If he 
sndea^oure to get the latter to seB at 
a price less tSum that wMph he kuows 
the purchaser found by him Is willing 
to pay he Is noting in bad faith «. 
therefore, disentitles himself to • own- 
mission even though the sale is finally 
made at the full price which sold pur- 


chaser was willing to pay. — Lafre- 
nierk v. Bouffard (Saak.), [1929] 4 
D. L. R. 183 ; 2 W. W. R. 602.— CAN. 

1868 vii. .] — Where an agent 

acts improperly & unfaithfully In the 
performance of hia duties towards hie 
principal, he forfeits any remuneration 
or commission to which he would 
otherwise have been entitled If his 
improper or unfaithful conduct fa 
connected with the duty he had to 
perform. The mere fact of an agent 
receiving & retaining a secret profit 
or commission arising out of & in 
connection with the performance of 
bis duty constitutes unfaithfulness & 
dishonesty, Sc disentitles him to any 
remuneration or commission. — Levtn 
v. Lfvv. 11917] T. P. D. 702.— S. AF. 

1862 vlll. .] — Where an agent 

effects a sale by way of exchange, he 
cannot recover the commission his 
principal has agreed to pay If be has 
tailed to disclose to his principal that 
he Is also acting as agent for & is to 
be remunerated by the other party in 
the same transaction, notwithstanding 
that the non-disclosure was without 
fraudulent intent. — Barnett (C. M.) 
& Son v. Boyle Bros., [1932] N. Z. 
L. R. 1087. — N.Z. 

PART VIII. SECT. 3. SUB-SECT. 1.— 

M. <&) 

•J. Agent selling at less than listed 
price.) — An agent for the tale of goods 
Is not entitled to a commission for in- 
troducing a purchaser where the goods 
are sold at a reduction from the listed 
price greater than the commission, 
k the agency contract provides that 
if any goods are sold for less than the 
current price list by the agent, the 
acceptance of such sale shall not 
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entitle the agent to the commissions 
set forth, but such reduction in price 
shall be deducted from the agent's 
commission. — Law Sc Maclean v . 
Sawyer M asset Co., [1918] 1 W. W.R. 
727 ; 13 Alta. L. R. 126 ; 38 D. L. R. 
333.— CAN. 

•k. No commission on land not sold.] 
— Deft.'s land having been listed with 
pltf., an estate agent, the latter claimed 
commission on the proceeds of a subse- 
quent sale, but failed to show that he 
brought about a sale of deft.’s land, 
or that deft, made a sale thereof to a 
person Introduced to him by pltf. : — 
Held : pltf. had not shown the per- 
formance of any services which 
entitled him to commission. — Dunn 
v. Graf (1922), 66 D. L. R. 713.— 
CAN. 


si. No commission on goods “ taken 
hack.**] — Held ; goods " taken back ** 
Included goods " repossessed " on 
default. — Cowie v. Sawykr-Mabsey 
Co. (1916). 34 W. L. R, 274 ; 10 
W. W. R. 254.— CAN. 


•m. Sale of homestead — Necessity 
for wife* s consent .] — Semple v . Sharp, 
[1927 J 1 W. W. R. 966 ; 21 Bask. L. R. 

435.— CAN. 


PART VIII. SECT. 8. SUB-SECT, 2.— 

0. (a). 

1878 i. 7n general.] — Where an act 
Is Innocently done under the express 
direction of another, which occasions 
an Injury to the rights of a third party, 
the principal must Indemnify the 
innocent agent.— Victoria School 
Trustees v . Mujrwfad Sc Mann 
(1895), 4 B. C. R. 148.— CAN. 

b I. Loss through delay in 

delivery.] — E. Sc Co., oommmioa 
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1875, Add. Annotation : — Consd. Weddle, Beck v. 

Hackett [1920] 1 K. B. 321. 

1878. Add. Annotation: — As to (2) Reid. Weld- 
Blundell v. Stephens, [1919] 1. K. B. 520. 

1886. Add. Annotations: — Reid. Adams v. Morgan, 
[1923] 2 K. B. 234 ; Britannia Hygienic 
Laundry Co. v. Thoraycroft (1925), 94 
L. J. K. B. 858. 

1908. Add. Annotation : — Consd. Hillen v. 1. C. I* 
(Alkali), Ltd., [1934] 1 K. B. 455. 

1914. Add. Annotation : — Generally , Reid. The 
Zigurda (No. 4) (1032), 48 T. L. R. 563. 

t941. Add. Annotation : — Reid. Christoforides v. 
Terry, [1924] A. C. 506. 

1944. Add. Annotations : — Distd. Reigate v. Union 
Manufacturing Co. (Ramsbottom), [1918] 1 
K. B. 502. Consd. Warren v. Agdeshman 
(1922), 38 T. L. R. 588# Distd. Trollope 
(Geo.) & Sons v. Martyn Bros. (1934), 50 
T. L. R. 644. Reid. Re Windsor Steam Coal 
Co. (1901), Ltd. (1928), 140 L. T. 80 ; Kahn 
v. Aircraft Industries Corpn., Ltd., [1937] 
3 All E. R. 470. 

1945. Add. Annotation s : — Apld. French v. Leeston 
. Shipping Co. (1921), 37 T. L. R. 453. Distd. 

Trollope (Geo.) & Sons v. Martyn Bros. (1934), 
60 T. L. R. 544. Reid. Reigate v. Union 
’ Manufacturing Co. (Ramsbottom), [1918] 1 
K. B. 592 ; Way & Walle •, Ltd. u. Verrall, 
[1939] 3 All E. R. 533. 

1946. Add. Annotations : — As to (2 ) Consd. Warren 
v . Agdeshman (1922), 38 T. L. It. 688. 
Reid. Turpin v. Victoria Palace, [1918] 2 K. B. 
539. Generally , Reid. Reigate v. Union 
Manufacturing Co. (Ramsbottom), [1918] l 


K. B. 592 ; Re Rubel Bronze & Metal Co. & 
Vos, [1918] 1 K. B. 315 ; Re Windsor Steam 
Coal Co. (1901 ). Ltd. (1928), 140 L. T. 80. 

1947. Add. Annotation : — Reid. Warren v. Agdesh- 
man (1922), 38 T. L. R. 588. 

1947a. .] — By a contract in writing deft- 

appointed pltfs. to be sole agents for the 
United Kingdom, with certain exceptions, 
for a period of three years. Pltfs. were to 
be paid a commission at the rate of 22 per 
cent, on all goods sold throughout the United 
Kingdom, with the exceptions above referred 
to, whether the goods were sold through the 
instrumentality of pltfs. or not, & deft, 
agreed with pltfs. that he would keep them 
fully supplied with samples, & would execute 
all orders with due diligence, & would not, 
directly or indirectly, canvass orders or in 
any manner approach or solicit any of the 
customers, or potential customers, of pltfs. 
in respect of the sales of his goods. Before 
the expiry of the three years deft, broke these 
undertakings & then wrote to pltfs. cancelling 
the agreement : — Held : as it was a necessary 
implication from the terms of the contract 

* that pltfs. would not decline reasonably to 
introduce customers, the agreement was not 
void for lack of mutuality, & although the 
mere appointment of an agent on commission 
for a term of years does not carry with it the 
necessary implication 1>hat the business shall 
be carried on for that term, yet, as deft, had 
undertaken certain obligations to facilitate 
the earning of the commission & had broken 
his undertakings, he could not, by a pur- 
ported cancellation of the contract, limit his 
liability for damages to the period prior to 


agents, entered Into a contract with 
defts. under which they undertook to 
purchase & ship goods '* on account & 
risk *' of defts., & B. & Co. shipped the 
goods under a o.i.t. contract on board 
a German ship. Owing to the out- 
break of war during transit the goods 
did not arrive at their destination 
unt4\ long after due time. On defts.’ 
refusal to accent tbe goods they were 
sold : — Held : E. 8c Co. were entitled 
to recover damages for breach of con- 
tract. — Meredith v. Abdulla (Sahtb) 
(1918), I. L. R. 41 Mad. 1060.— IND. 

•n. Broker buying wheat to meet de- 
liveries.] — Brokers were instructed by 
their principal to sell wheat for future 
delivery : — -Held : when the principal 
oould not deliver the wheat he 
instructed the brokers to buy the wheat 
necessary to cover his contracts, which 
they did, & he must repay to them 
the amount so expended. — C anadian 
Grain Go.. Ltd. v. Nichol, [1920} 
3 W. W. R. 127 : 53 D. L. R. 375 ; 
18 Sask. L. R. 30.— CAN. 

•o. Dealings in grain futures — Broker 
with knowledge of illegality of transac- 
tions — Broker not entitled to recover 
balance due from customer.) — Topper 
Grain Co. v. Mantz (Alta.). [1926] 2 
D. L. R. 712 ; [1926] 2 W. W. R. 140. 
—“CAN* 


PART VIII. SECT. 3. SUB-SECT. 2.— 
C. (b). 

1905 U. .1— Jones 

V. BUROEBS (1914), 43 N. B. R. 
126.— CAN. 

•p. Forwarding agent acting in ac- 
cordance with ordinary duty.}-— Defts., 
forwarding agents in Durban, who 
acted as the agents of pltf. in clearing 
Sc forwarding goods consigned to him 
from India, on Oot. 21, received a letter 
from a firm in India informing them 
that they had shipped a consignment 
of (foods on behalf of pltt. The goods 


arrived on Oct. 20, & on Oct. 22 defts. 
cleared & trucked the goods to Johan- 
nesburg & sent pltf. a consignment 
note which he received on Oct. 26. 
Immediately on receipt of the note 

B It.f. telegraphed to defts. instructing 
hem to keep the goods for sale in 
Durban. Defts. on the instructions 
of pltf. had the trucks stopped & 
returned to Durban. Defts. in order 
to obtain delivery of the goods paid 
the railway charges & upon pltf.’s 
refusal to reimburse them declined 
to hand the goods over to pltf. : — 
Held : defts. in railing the goods 
without awaiting special instructions 
had acted in accordance with their 
ordinary duty as forwarding agents, 
& in the absence of special instructions 
to the contrary defts. were justified 
In so railing the goods. — Patel r. 
Keeler & Co., [1923] App. D. 506. — 
S. AF. 

PART VIII. SECT. 3, SUB-SECT. 2.— 
C. (e). 

■q. Contract for delivery of grain — 
Actual delivery necessary — Duty of 
broker to prove contract not illegal .] — 
Hansen v . Lbchtzirr, [1925] 4 D. L. B. 
1008.— CAN. 

PART VIII. SECT. 3, SUB-SECT. 2.— 
D. (a), 

■r. Agent assuming liability to third 
party.]— Where a superintendent of 
road construction for a municipality 
ordered supplies on its behalf. & which 
were charged to It : — Held : as he was not 
legally liable on the accounts he had no 
cause of action against the muni- 
cipality in respect thereof whether for 
payment or indemnity, although he 
had paid one of the accounts A judg- 
ment had been obtained against him 
for another. — D ickinson v. Rural 
Municipality of Stonehaoub, [1920] 
1 W. W. R. 235 : 56 D. L. R. 383 ; 
18 Sask. L. R. lr— CAN* 

94 


PART VIII. SECT. 3, SUB-SECT. 3.— 
A. (a). 


1946 !. Principal bound to enable 
agent to earn commission.}— By agree- 
ment dated Aug. 17, 1929, R. appointed 
C. his sole agent to sell a certain 
publication in Australia on a commis- 
sion basis. The agreement provided, 
inter alia, that the agency should com- 
mence on the date C. & R. arrived In 
Australia, & that It could be determined 
by either R. or C. on the happening of 
certain specified events. None of those 
events in fact happened. The parties 
came to Australia 8c the business of 
the agency was embarked upon. In 
Jan. 1930, R. went into partnership 
with S. in the business of booksellers. 


On Mar. 15. 1930, R. gave 0. six 
months' notice of the termination of 
the agency agreement of Aug. 17, 1929. 
On Aug. 1, 1930, R. 8c 8. entered into 
an agreement with a co. for the sale 
to it of tbe goodwill & assets of their 
business including the agency rights. 
After Aug. 1, 1930, R. did not accept 
any new orders from C. under the 
agreement of Aug. 17, 1929. C. did 
not know of the agreement of Aug. 1, 
1930. until after Sept. 15. 1930. up to 
which date he regarded himself as still 
employed by R. He took orders for 
the co. 8c received commission from it. 
From Sept. 15, 1930, he was refused 
further employment by R. He there- 
upon sought to recover damages from 

R. for his wrongful determination of 
the agreement : — Held : a term could 
not be Implied into the agency agree- 
ment that R. could terminate the 
agency at any time by ceasing to 
carry on bis business, & C. was entitled 
to reoover from R. such damages as 
he sustained by reason of tbe wrongful 
determination of the agreement. — 
Coulter v. Deadhead (1931). 31 

S. R. N. S. W. 432 ; 48 N. S. W. W. N. 
161. — AU8. 
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such purported cancellation. — W arren ft 
Oo. v . Agdeshman (1922), 38 T. L. R. 588. 

1947b. .] — Raymond v. Wooten, No. 1705a, 

ante . 

1947c. .] — Trollope (Geo.) ft Sons v. 

Martyn Bros., No. 1755a, ante . 

1948. Add. Annotation: — Apld* Graves v. Cohen 
(1929), 40 T. L. R. 121. 

1960. Add. Annotation : — As to (2) Reid. Payzu v . 
Saunders, [1919] 2 K. B. 581. 

1951a. .] — By an agreement made between 

pltf . ft a limited co., which carried on business 
m Lancashire, in consideration of pltf. sub- 
scribing for £1,000 in shares of the co., ft of 
introducing to the co. certain new classes of 
goods to be manufactured by them, the co. 
appointed him their sole agent in the United 
Kingdom, India, ft the Colonies for the sale 
of those goods for the term of seven years, if 
the agent should so long live, ft thereafter 
until the agreement should be determined by 
six months’ notice on either side. The agent 
was to use his best endeavours to obtain 
orders for the co.’s goods at prices to be from 
time to time agreed upon, & all orders ob- 
tained by the agent were at once to be com- 
municated to the co., who upon approving 
or rejecting the same were to inform the 
agent thereof ft who were to carry out such 
orders as were accepted without undue delay ; 
& the agent was not definite] y to accept orders 
for the co., but only subject to confirmation 
ft acceptance by the co., such confirmation 
or acceptance not to be unreasonably with- 
held. The co. were to pay the agent a com- 
mission upon the invoiced prices of all goods 
delivered by the co., ft duly paid for by the 
respective purchasers. A few months after- 
wards the co. required fresh capital, ft they 
applied to pltf. to assist them in finding it, 
telling him that otherwise they would have 
to close down. Pltf. tried to do so, but failed. 
The co. then asked pltf. to give up the agency 
for the Manchester district, telling him that 
he would have to stand down so far as that 
district was concerned, in which case they 
thought that they could find the necessary 
capital, but he refused. The co. thereupon 
being insolvent passed resolutions for volun- 
tary winding up ft ceased to do business 
through pltf. ft eventually sold their business. 
In an action to recover damages for breach 
of the agreement to employ pltf. as their 
agent for the seven years : — Held : the agree- 
ment was to employ pltf. as agent for the 

PART VIII. SECT. 8, SUB-SEOT. 8. 

■— B. 

1959 U. For this number read 
”1967 I.” 

1967 U. .] — In a five years, 

agreement between a selling agent ft 
a Arm of merchants It waa provided 
that. If at the end of the drat three 
years the agent had not realised a 
certain turnover, the merchants should 
be entitled to terminate the agree- 
ment. The agreement further pro- 
vided that the merchants undertook 
to supply goods to the agent, who was 
bound to buy exclusively from them. 

At the end of the three years the valuo 
of the goods sold Sc delivered by the 
agent failed to reach the stipulated 
turnover, ft the merchants terminated 
the agreement. The value of the sales 
effected by the agent had in fact 
materially exceeded the stipulated 
figure, but the value of the goods 


seven years ft a term could not be Implied 
to the effect that the co. could terminate the 
agency at any time by ceasing to carry on 
their business ; ft the circumstances coupled 
with the voluntary winding up showed a 
repudiation by the co. oi the agreement, ft 
they were therefore liable in damages for 
the breach. — R eigate v. Union Manufac- 
turing Co. (Ramsbottom), [1918] 1 K. B. 
592 ; 87 L. J. K. B. 724 ; 118 L. T. 479, 

0. A. 

Annotations.'— Apld. Fowler v. Commercial Timber Co., 
11930] 2K.B.1; Re Gramophone Records, Ltd. (1930), 69 
L. Jo. 201. Reid. Thomas v. Todd. [1926J 2 &. B. 611; 
Livock v. Pearson (1928), 33 Com. Cas. 188. 

1952. Add. Annotations : — Consd. Trollope (Geo.) 
ft Sons v. Martyn Bros. (1934), 50 T. L. R. 544. 
Trollope ft Sons v. Caplan, [1936] 2 All E. R. 
842 ; Kahn v. Aircraft Industries Corpn., 
Ltd., [1037] 3 All E. R. 476. Held. Warren 
v. Agdeshman (1922), 38 T. L. R. 588. 

1953. Add. Annotations : — Retd. Reigate v. Union 
Manufacturing Co. (Ramsbottom), [1918] 1 
K. B. 592 ; Warren v. Agdeshman (1922), 38 
T. L. R. 588. 

1957. Add. Annotations : — Refd. Reigate v. Union 
Manufacturing Co. (Ramsbottom), [1918] 1 
K. B. 592 ; Warren v. Agdeshman (1922), 38 
T. L. R. 588. 

1961. Add. Annotation : — Refd. Taylor v. Oakes, 
Roncoroni (1922), 127 L. T. 267. 

1974. Add. Annotations: — As to (1) Consd. Mor- 
timer v. Beckett, [1920] 1 Ch. 571. As to (2) 
Apld. Mortimer v. Beckett, [1920] 1 Ch. 671. 

1980. Add. Annotations : — As to (2) Consd. Martin 
v. Stout, [1925] A. C. 359. Refd. Oppen- 
heimer v. Louis Rosenthal ft Co., A. G., 
[1937] 1 All E. R. 23. 

2005. Add. Annotation : — As to (2) Refd. Wright- 
son v. McArthur ft Hutchisons, [1921] 2 
K. B. 807. 

2025. Add. Annotation ; — Refd. Lloyds Bank v. 
Chartered Bank of India, Australia ft China, 
[1929] 1 K. B. 40. 

2029. Add. Annotation : — Refd. Re Gunsbourg, 
Ex p. Trustee (1920), 89 L. J. K. B. 725. 

2050. Add. Annotation : — Refd. Nippon Yusen 
Kaisha v. Ramjiban Serowgee, [1938] A. C. 
429. 

2052. Add. Annotation : — Refd. Near East Relief 
v. King, Chasseur ft Co., [1930] 2 K. B. 40. 

2056. Add. Annotation: — Refd. Booth S.S. Co. v • 
Cargo Fleet Iron Co. (1916), 13 Asp. M. L. C. 
451. 


1978 iii. .]— Pltf. ft defts., 

an KngliBb business house, entered into 
an agreement by correspondence by 
which pltf. was to be the selling agent 
of defts.’ goods in British Columbia. 
In the letter from defts. setting out 
the proposed terms of agreement were 
the words ” this offer to be firm for 
one year.” Defts. broke the agency 
agreement during the first year: — 
Held : pltf. was entitled to damages 
on the basis of loss of profits on two 
years contract, as being reasonable in 
all the circumstances.— -Macdonald v. 
Casein, Ltd., [1919] 1 W. W. R. 293.— 
CAN. 

1978iv. .] — In 1911 resps. 

agreed to employ applts. as under- 
brokers for tbe business of a co. during 
the subsistence of an agreement which 
they themselves had as brokers to tbe 
co. ; the latter agreement was for 
five years. In Aug. 1912, resps. 


actually delivered by him foil short of 
it, owing to the failure of the mer- 
chants to supply whim with the full 
amount of goods ordered by him. 
The merchants, who were not manu- 
facturers, were dependent on delivery 
to themselves by the manufacturers, ft, 
owing to war conditions, they were 
themselves unable to obtain the full 
supplies they required. They had, 
however, obtained sufficient goods 
to have implemented the agent's 
orders, but they preferred to distribute 
these goods ratably among all their 
agents ft customers, the agent in ques- 
tion receiving his full share. In an 
action by the agent against the mer- 
chants concluding tor damages for 
unjustifiable termination of tbe agree- 
ment ; — Held : defts. were not entitled 
to terminate the agreement. — Do wltno 
9. Methven, Sons ft Co., Ltd., ri92l) 
S. C. 948 ; fo Sc. L. U. 7.— SCOT. 
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2088» Add, Annotations : — Dbtd. & Expld. Bent&ll, 
Horsley & BaJdry v . Vicary (1930), 47 T. b- B. 
99. Const!* Lamb (W. T.) & Sons v. Goring 
Brick Oo. (1931), 48 T. L. B. 160. 

2088. Add. Annotation : — DUtd. B entail, Horsley 
& Baldry v . Vicary (1980), 47 T. L. R. 99. 

8088a. .]— >On Dec. 18, 1936, one 

M., since deceased, appointed pltfs. sole 

X nts for the sale of tne lease of a hotel of 
cli he was lessee. No agreement was 
made as to the amount of pltfs.’ remunera- 
tion, nor as to the event in which it was to 
be paid, but pltfs. gave to M. a printed scale 
of charges made for various cases. Prior to 
instructing pltfs., M. had, to the knowledge 
of pltfs., put the property in the hands of A. 
& Co., a firm of brokers dealing almost entirely 
with licensed premises, but he terminated 
their authority on Dec. 19. On this date 
pltfs. wrote to M. confirming their appoint- 
ment, & on the same day wrote to A. & Co. 
advising that they had been appointed sole 
agents & that the letter was to be treated as 
a cancellation of any previous instructions, 
received by A. & Co. On or about Dec. 10, , 
. a Mrs. 8. had, through A. & Co., offered 
£2,500, which was not then accepted. At a 
later date, <fc after A. & Co.’s authority had 


been terminated, she again approached them, 
& renewed her previous offer, which was this 
time accepted. Pltfs. commenced action 
against deft, as sole exor. of M., claiming 
commission on the sale of the property : — 
Held : (1) the appointment of pltfs. as sole 
agents terminated the agency of A. & Co. ; 
(2) pltfs. were entitled to damages for the loss 
of the opportunity of earning their com- 
mission, but, in all the circumstances of the 
case, they were not entitled to the full 
amount of commission as damages. — Hamp- 
ton & Sons, Ltd. v. George, [1939] 3 All 
B. R. 627, 

2088b. Sale by principal himself.] — 

Chamberlain & Willows v. Bose (1924), 
cited 47 T. L. B. at p. 101, D. 0. 

Annotation : — Comd. Bent&ll, Horsley Sc Baldry ». Vioary 
(1930), 47 T. L. R. 99. 

2083c. .] — Bent all, Horsley & 

Baldry v. Vicary, No. 1813b, ante. 

Compare Sale op Goods, No. 1399a, post . 

2088(1. Agreement for commission although trans- 
action not completed.] — Tredinnick v. 
Browne (1921), cited 47 T. L. B. at 

p. 101. 

Annotation : — Gonad. Bentall, Horsley Sc Baldry v. Vioary 
(1930), 47 T. L. R. 99. 


Part IX. — Relations between 

8098. Add. Annotations; — Refd. Banque Beige 
Pour L’Ktranger v . Hambrouck, [1921] 1 
K. B. 321 $ Madras Official Assignee v . 
Krishnaji Bhat (1933), 49 T. L. B. 432. 


Principal and Third Parties. 

2098. Add. Annotation : — Consd. Jones v. Waring 
& Gillow, [1926] 2 K. B. 612. 

2106. Add. Annotations : — Reid. Be Hodgson's 
Trusts, Public Trustee v . Milne, [1919] 2 Oh. 


wrongfully determined the agreement 
with applte. On Deo. 2, 1912. re«pe., 
bond fide & not as a means of limiting 
the damages, made a new agreement 
with the oo., the term* of which were 
inconsistent with, & thus put an end to, 
the original agreement between reap*. 
Sc the oo. In Jan. 1913, applts. sued 
reaps, for damages : — Held : the 
damages recoverable were limited to 
the amount which applts. would have 
earned as under-brokers down to 
Deo. 2, 1912. — Laohmandab, Khan- 
pel wax. o. Raqhumull (1919), L. R. 46 
Ind. App. 314; 24 O. W. N. 677.— IND. 

PART VIII. BEOT. 8, SUB-SECT. 8. 

2088 U. Breach of covenant .) — 

By an instrument by way of security 
the grantor transferred to the grantee 
by way of rntge. (a) certain stock 
specifically described in the Bohed. ; 
(b) all stock depasturing on the lands 
of the grantor ; (e) “ all stock which 
may now or shall at any time hereafter 
during the continuance of this security 
belong to the grantor, wherever the 
same may be depasturing or kept. Sc 
all the natural increase of snob stock,** 
hut did - not expressly mention the 
natural increase of stock in (a)' or (b). 
The grantee was by the instrument 
appointed sole agent of the grantor to 
effect all sales of produce, stock. Sc 
chattel* which the grantor might 
require or desire to sell. The grantor, 
without obtaining the grantee's con- 
sent, sold to deft, in the ordinary course 
of husinesM certain lambs the natural 
Increase of the % stock specifically 
described in the aohed., Sc the grantee 
(pltf.) sought to recover possession of 
the same or their value Held the 
appointment of the grantee m sole 
agent to sell did not negative the 


implied power of sale, & the sale, 
although it might be a broach of 
covenant, gave to the purchaser a 
good title to the lambs, & the sole 
agent's remedy was for damages for 
breach of contract. — New Zealand 
Farmers’ Co-operative Asa o on. op 
Canterbury, Ltd. v. Canterbury 
Frozen Meat Sc Dairy-Produce 
Export Co., Ltd., [1932] N. Z. L. R. 
381. — N.Z. 

2083a Sale bp principal 

himself. J— A sole agent for a definite 
period is entitled to his commission 
on sale within the period, notwith- 
standing a prior sale by the principal 
of which the agent had no notioe. — 
De Wolfe v. Twobiq (1932), 6M.P.R, 
506.— CAN. 

tm. Sale by principal. } — A declaration 
alleged that deft, was possessed of a 
certain property Sc entered into an 
agreement under his band with pltf. 
wherein, for valuable consideration, he 
gave pltf. “ the sole selling agency ” of 
the property, " suoh option to expire 
at ’* a oertain time : & in breach of 
this agreement, deft, sold the property 
“ otherwise than through the agency 
of pltf." On demurrer to this declara- 
tion:— Held.* as the declaration did 
not allege that the sale of the property 
was by an agent other than pltf., there 
should be judgment for deft, on the 
demurrer. — BLeffkrnan e, Hansford 
<1936), 53 N. S. W, W, N. 76.— AU8. 

PART VUI. BEOT. 4, SUB-SECT. 2. 

st. LimbQUg of principals to indemnify 
agent — Release of oo-prineipal.) — The 
release of one co-principal does not 
release another oo -principal from his 
obligation to exonerate Sc contribute 
to the extent to which he would have 
been ultimately liable had the one 
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oo -principal not been released. — 
Malowant v. Pasbmko, [1919] J 
W. W. R. 663.— CAN. 


PART DC. SECT. 2, SUB-SECT. 1. 

bi. Goods sold — Knowledge of 

purchaser .) — M. left two hundred Sc 
fifty cattle with B., a cattle dealer. He 
gave B. written authority to sell forty- 
eight, & B. was to arose the rest. B. 
sold one hundred cattle to C., purporting 
to aet ns M.*e agent, snowing the 
written authority Sc alleging further 
oral authority. At B. *s request C. made 
a cheque for the purchase price payable 
to hjm. 0. bought in good faith Sc 
for value. M. repudiated the sale Sc 
sued to vindicate the cattle sold with- 
out authority : — Beld : the written 
authority dr the request for personal 
payment should have put the pur- 
chaser upon inquiry. — Muller v. 
Ohennelia <1928), 44 N. L. R. 69. — 
S. AF. 

2105 U. — — — Where an 

agent is entrusted by his principal with 
money to buy goods, the money will 
be considered trust tonus in his hands 
Sc the principal has the same Interest 
In the goods when bought as he had in 
the funds producing them. If * the 
goods so bought are mixed with those 
of the agent, the principal bag an 

S uitable title to a quantity to be 
ken from the mass, equivalent to the 
money advanced which has been used 
In the purchase , — Be Clark <K. P.) 

w.'w. toD ~ 119,11 * 

ZlMLAgent holding principal's 


in fidweuarp Character.) 

— Money received by a commission 
agent tram sales of Ms customers* 
property, is, after deduction therefrom 
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189 ; Banque Beige Pour L’Etranger v. 
Haxnbrouck, [1921] 1 K. B. 821; Re Wait, 
[1927] 1 Oh. 600; Madras Official Assignee 
ti. Krishna]! Bhat (1933), 49 T. L. R. 432. 

2109. Add. Annotation: — As to (1) Reid. Under- 
wood v. Bank of Liverpool, Same ti. Barclays 
Bank, [1924] 1 K. B. 775. 

2118. Add. Annotations : — Refd. Muller (London) 
o. Lethem, Same v. 1. R. Comrs., [1927] 1 

K. B. 780 ; Calico Printers* Assocn., Ltd. ti. 
Barclays Bank (1931), 145 L. T. 51. 

2120. Add. Annotation: — Consd. Rederi Akt. 
Transatlantic v. Drughom, [1918] 1 K. B. 394 ( 

2125a. Action lor specific performance — Effect of 
non-disclosure of principal.] — Pltf. procured 
C. to enter into an agreement to purchase 
land from defts. O. never disclosed to delta, 
that he was acting as the agent of pltf. 
Subsequently O. explained to defts. that he 
was acting as agent for pltf., Sc at his request 
the agreement was cancelled. In an action 
for specific performance : — Held : the agree- 
ment not being one in which any personal 
qualification by O. was a material factor, the 
mere non-disclosure of the person actually 
entitled to the benefit of the contract for the 
sale of real estate did not amount to mis- 
representation. — Dtstbr v. Randall & 
Sons, [1926] Ch. 932 ; 05 L. J. Oh. 604 ; 135 

L. T. 596 ; 70 Sol. Jo. 797 ; [1926] B. Sc 0. R. 
113, C. A. 

2126a. Sold by agent — Effect of misrepre- 

sentation as to being principal.] — G., em- 
ployed as a traveller by a Ann of builders, 
owed deft. £17 for goods sold. He asked 
deft, to buy timber from him, telling him 
that he had left the employment of the 
builders Sc had set up as a timber merchant 
on his own account, Sc deft, agreed to order 
timber from him on the terms that G.’s debt 
of £17 should be set off against the price. 
G. had not set up in business on his own 
account, but was employed by pltf. as an 
agent for sale on commission. Timber was 
delivered to deft, with invoices Sc letters 
bearing the name, address, & description of 
pltf., which G. told deft, were his own trade 
name, address, Sc description. Pltf. brought 
an action in the county ct. for the price of 
the timber, Sc the county ct. judge found that 
deft, honestly believed that the name, 
address, Sc description on the invoices Sc 
letters were those of G., but that deft, was 
put upon inquiry by the invoices Sc letters 


Sc bad notice that G. was not selling as a 
principal but only as an agent for pltf., & he 
gave judgment for pltf. for the price of the 
timber : — Held : deft, had no more than 
constructive notice that pltf. was the principal 
of G., Sc in the circumstances constructive 
notice was not equivalent to actual notice ; 
deft, had made no contract with pltf., Sc was 
entitled to judgment. — G reer v . Downs 
Supply Co., [1927] 2 K. B. 28 ; 96 L. J. K. B. 
534 ; 137 L. T. 174, C. A. 

2130a. Sub-underwriting agreement.] — 

Pltf., at the suggestion of M., who was a 
director of E. co. in Nov. 1927, was minded 
to underwrite shares in deft. co. about to be 
offered for public subscription. It had not 
then been started, but its object was to acquire 
Sc carry on as going concerns eight greyhound 
racecourses. An underwriting agreement was 
entered into by trustees for deft. co. & B. co. 
Sc a draft prospectus was prepared therein 
referred to. On the following day M. Sc O. 
offered to sub underwrite 12,000 shares, Sc 
sent a cheque for £600 to B. co., which was 
accepted by them on Dec. 8. On Dec. 12, 
the co. was incorporated, the underwriting 
agreement ratified, Sc a similar prospectus 
signed by the directors, which, on Dec. 19, 
was issued to the public. The response not 
being sufficient, the balance of shares was 
issued to the underwriters or sub-under- 
writers. One of such allotments was for 
8,160 to M. <fc O. as sub-underwriters. A 
number of sub-underwriters had repudiated 
their agreements on Dec. 16, but this was not 
known to the directors when they went to 
allotment on Dec. 17. Subsequently these 
8,160 were renounced in favour of pltf. The 
consequence of the failure of some of the 
underwriting agreements was that two of 
the racecourses, representing about two- 
fifths of the estimated profits, could not be 
acquired. In these circumstances, this action 
was brought for rescission on the ground of 
material misrepresentations in the prospectus. 
Defts. denied these, Sc claimed for the balance 
due. They submitted that, the contract 
having been made with agents for an undis- 
closed principal, he could not recover : — 
Held : pltf. could not establish his case on the 
basis of principal Sc agent, as in such a case 
as this an undisclosed principal could not be 
substituted for the persons contracting ; all 
the rights of the agents under the contract 
with the co. did not pass to pltf. by virtue 


of the agent's commission Sc expenses, 
money held by him in a fiduciary 
capacity, & if It is mixed by the agent 
with his own money in his general 
banking account Sc he becomes bkpt., 
the money can be followed if it is 
still traoeable.— 8 alter Sc Arnold, 
Ltd. v. Dominion Bank (1923). i 
G. B. R. 879 ; [1923] 3 W. W. R. 257.— 
CAN. 

PART IX. SECT. 8, SUB-SECT. 1. — A 

2120 viii. .}— J., as agent of 

pltf., advanced sums to deft. In con- 
sideration of deft. 's going to work on 
a sugar estate, on behalf of K., who 
supplied money for the advance, to 
whom J. had to aooount, Sc to whom 
J. stated that he had accounted. Deft, 
stated that J. had recruited him to 
work for some person whose name was 
not given. Deft, contended in an 
action for refund of the advanee that 
pltf. oould not sue without c es sio n of 

1J. 


action from K. : — Held : pltf. had a 
right of action against deft. — G adlkla 
v . Mountjoy, [1921] E. D. L. 151.— 

S. AF. 


sa. Action for money paid under con • 
tract. 1 — Pltf., desiring to have ten 
vessels constructed in Canada, entered 
into a preliminary agreement with A., 
whereby A. was to Miter into contracts 
with three builders for the con- 
struction of the vessels, called •* build- 
ing contracts,” A at the same time into 
contracts with pltt, called the “ vessels 
contracts ” providing for the payment 
for vee*els, the nature of their con- 
struction Sc due delivery thereof. The 
“ building contract " Sc % the *' vessel 
contract T * each expressly stated that 
a copy of the other wae attached to Sc 
made a part of it. By the “ building 
contract " deft, covenanted to bulla 
the veeeels aooordlng to the terms of 
the *' vessel contract, ” Sc this contract 
was expressed to be made with pi fcf. 

97 


as well as with A., Sc deft, also con- 
firmed provisions of the “ vessel 
contract ” for payment of the instal- 
ments of the purchase price to A. A 
appointed A. his agent to receive 
payments. Upon the signing of the 
contracts a first payment made by 
pltf. to A. was distributed by A. 
between the three “ builders,” who 
proceeded with the construction of the 
vessels. Upon pltf.'s failure to make 
the next deposit as provided for in the 
** vessel " contract, deft, gave notice 
terminating the contract. Pltf. hav- 
ing brought action for repayment by 
deft, of money paid on account of the 
vessels, less suen expenses as deft, bad 
incurred by virtue of the contract • 
Held : pltf had no right of action. — 
Van Hemblryck e. New Westminster 
Construction Sc Engineering Co., 
Van Hemblryck v. Northern Con- 
struction Co., Van Hbmklryck v. 
Pacific Construction Co. (1920), 29 
B. C. R. 39 ; 55 D. L. R. 589.— CAN. 



Omm SUOtt— SIM. English and Empire Digest Supplement. 


of the agents’ renunciation A nomination of 
pltf., A though there was a contract between 
pltf. A the oo« it was not a contract based on 
the prospectus. — Collins v. Associated 
Grryhounds Kagbooujises, Ltd.; {1930} 
1 Oh. 1 ; 99 L. J. Ch. 62; 141 L. T* 529 ; 45 
T. L. B. 519. 


2139a. Agent acting In Ui own Interest.} — Where 
an agent, in contracting on behalf of his 
principal, has acted within the terms of a 
written authority given to him by the 
principal, but the existence of which was not 
xnown to the other party to the contract, the 
principal cannot, if the other party has acted 
bond fide , repudiate liability on the contract 
on the ground that the agent, in making it, 
acted in his own interests, & not in those of 
his principal. — H ambbo v. Burn and, [1904] 
2 El B. 10 i 73 L. J. K. B. 609 ; 90 L. T. 
808 ; 52 W. B. 583 ; 20 T. L. B. 398 ; 48 
Sol. Jo. 369 ; 9 Com. Oas. 251, C. A. ; revag ., 
[1903] 2 K. B. 399. 


Annotations : — Ooxud. Willie, Faber v. Joyce (1911). 104 
L. T. 076; Underwood v. Bank of Liverpool A Martins, 
Underwood v. Barclays Bank, (19241 1 K. B. 775., 
Diitd. Reckltt v. Barnett, Pembroke & Slater, 119291 A. O. 
176. &eM. British Marine Mutual Insoe. Assoon. v.' 
Draffen, Bead & Morgan (1903), 47 Sol. Jo. 672 ; Ruben 
v. Great Flngall Consolidated, (1904) 2 K, B. 712 ; Mal- 
colm, B ranker v. Waterhouse (1909), 24 T, I*. R. 854 ; 
Lloyd t>. Grace, Smith, (1912] A. C. 716 ; Lloyds Bank 
Chartered Bank of India, Australia A China, [1929] 1 
K. B. 40. 


2189b. Account stated A signed by agent.] — I d 

Mar. 1918, a tank steamer was damaged by 
fire & her repairs were entrusted to a firm of 
ship repairers at A. The steamer was 
Insured. The owners sent out an agent 
from L. to expedite the repairs A authorised 
him to sign the repair account with the 
Lloyds* surveyor as “ approved subject to 
adjustment A conditions of insurances.*’ 
In Jan. 1919, the repairers delivered to the 
owners an account of the repairs signed by 
the owners* agent A by Lloyds’ surveyor in 
the above form after a detailed examination 
of the account. The owners paid part of 
the amount due on this account but declined 
to pay the balance on the ground that the 
charges were excessive. The repairers sued 
the owners for the balance of amount due 
for work A labour done by pltfs. & materials 
supplied at the request of defta., A, in the 
alternative, claimed the balance as being 
the amount found due from defts. to pltfs. 
on accounts stated between them A con- 
tained in an account signed by defts. by their 
agent, less the sums since paid by defts. in 
respect thereof. Defts. denied that the 
agent was authorised to agree the amounts 


due tom defts. to pltfs., or that he in fact 
purported to agree such amount, or that the 
account constituted ah account stated : — 
Meld : the signature of defts.’ agent was an 
agreement by him, with their authority, that 
the amount charged for the repairs was cor- 
rect, A, there being no ground for re-opening 
the account, pltfs, were entitled to judgment, 
— Oamtllo Tank 8.8. Oo., Ltd. v. Alex- 
andria Engineering Works (19211, 38 
T. L. B. 134, H. L. 

Annotations : — Coixsd. Firm Bishun Chand v. Seth Glrdhari 
Lai (1934), 59 T. L. R. 465 ; Biqueira v. Noronba, [19841 
A. 0, 332. 


2147a* .] — A member of the Stock 

Exchange was indebted to defts. He became 
a defaulter on the .Stock Exchange, A the 
liquidation of his affairs was undertaken 
by pltf. as official assignee. For the purposes 
of the liquidation he was authorised by pltf. 
to sell, A accordingly sold, certain shares 
standing in his name to defts., who were not 
members of the Stock Exchange, but who 
knew his position A that of pltf. as official 
assignee. Pltf. having sued defta. for the 
price of the shares : — -Held : the action was 
maintainable, A defts. were not entitled to 
a set-off in respect of their debt. — Richard- 
son v. Stormont, Todd A Do., [1900] 1 
Q. B. 701 ; 09 L. J. Q. B. 309 s 82 L. T. 310 : 
48 W. B. 451 ; 10 T„ L. B. 224 ; 6 Oom. Cas. 
134, 0. A. 


Annotations .—Arid. Lomas v. Graves, £1904] 2 K. B. 557. 
Retd. Re Halstead, Ex p, Richardson, 11917] IE. B. 695. 


2168. Add. Annotation : — Held. Bradford v. Price 
(1928), 92 L. J. K. B. 871. 

2172. Add. Annotations : — Refd. Norbury Natzio 
v. Griffiths, [1918] 2 K. B. 809 ; Rodriguez 
v. Speyer, [1919] A. C. 69 ; Bennett v. White- 
head, (19203 2 K. B. 380 ; Pirie v. Bichard- 
son (1920), 70 Sol. Jo. 1023; R. M. K. R. M. 
(Firm of) v . M. B. M. V. L. (Firm of), [1920] 
A. 0. 761. 


2177. Add. Annotation: — Retd. B. M. K. B. M. 
(Firm of) v . M. R. M. V. L. (Firm of), 
B. M. K. B. M. Somasundaram Ohetty v. 
M. B. M. V. L. Supramanian Ohetty (1926), 
95 L. J. P. C. 197. 


2182. Add. Annotation : — ConscL Freshwater v. 

Buhner Bayon Co~, [1933] Oh. 102. - 
2188. Add. Annotationa : — Refd, Bennett v. White- 
head, [1920] 2 K. B. 880 ; R. M. K. R. M. 
(Firm of) v . M. E. M. V. L. (Firm of), [1920] 
A. O.701. 


2184. Add . Annotation; — Refd. E. M. E. E. M. 
(Firm of) v. M. B. M. V. L. ( Firm of), B. M* 
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3134 l. General rule.} — B olus A Co.. 
Ltd. p. Incus Brothkbs, Ltd.. (19243 
N. Z. L. R* 184.— N.Z. 

3134 1ft. ,1— Principal is bound 

by the actfOf theagent within the soope 
of bla authority. — O.K. hmmat Ga*- 
MSNT GO. O. «SDCaC01CBS (19341, 9 
M. P. R. 27,' — CAN. 

8135 il. .j — Deft., owner of a 

theatre, entered into a contract with 
W. f an advertising manager, under 
whfoh W. was tooondnet an advertising 
campaign relative to the theatre. The 
campaign was to take the form of a 
eontest for prises to be offered for 
setting tickets of admission to the 
theatre. Pitt, was assignee for value 
ef a prise-winner 1 * rights Held ? the 
agent’s promises to the oo&testazrts 
were the promisee of deft, ss principal. 


A deft, was liable as prinoipaL— Ross 

L a. 75C 

, Man. L. B. 111. 


v . Kobold, (19241 1 D. L._R. 750; 
1 W. W. R.42B; S4~ 


CAN. 

•b. Contract in agent** name— Under 
asd.h-Defta. made an agreement with 
B. for conditional sale to him of a large 
quantity of land, the intention of the 
parties being for its subdivision & 
sale for trrit-tarmtng purposes. AD 
sarveye k erics were to be approved 
by delta., a minimum price per acre 
in *eUJng wen stipulated, A w pro- 
ceeds of sales were to be prid into a 
bank to defta.* credit. A titte to be 
retained by defts. uetfcthe full pur- 
chase price of the sale to 9. wee realLed. 
On oestrin amounts of sriee being 

** *«*_«^* 

agent hi tSeouper- 


vision thereof. B. was to receive 
commission on sales made, should be 
not succeed in carrying out the agree- 
ment . B. made an approved agree- 
ment with pltf. for sale of a lot to be 
selected by pltf. who sought to teoovur 
from defts. the amount of payments 
made by him : — Held .* the tact that 
pJtf.*s agreement was with B„ in B.*s 
own name A under seal, did not 
prevent recovery from defta. as for 
money had A received.— H mm 
e. Columbia Vaunt Land Co m : 
imjiJW.w.iUM: ts D :{ 

PART DC. «S 0 T. S.^in-CKCT. I- 
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K. B» M. Somaauiid&ram Chetty ®. M. R. M« 
V* L. Supramani&n Chetty (1926), 95 L. J. 
P. 0. 197. 

2188. Adti. Annotations ; — A* to (8) Retd. Bennett 
v. Whitehead, [1926] 2 K. B. 880 ; Perkins v. 
Stevenson & Sons, Ltd. (1989), 161 L. T. 
149. 

2198* Add. Annotation ; — ConscL Bennett v. White- 
head, [1926] 2 K. B. 380. 

2194. Add. Annotation .—Retd. R. M. K, R. M. 
(Finn of) v. M. R. M. V. A L. (Firm of), [1926] 
A. 0. 761. 

2195. Add. Annotations : — Apld. Parr v. Snell, 
[1923] 1 K. B. 1 ; R. M; K. R. M. (Firm of) 
v. M. R. M. V. L. (Firm of), [1920] A. 0. 761. 
Refd. Goldrei, Foueard v. Sinclair A Russian 
Chamber of Commerce in London, [1918] 1 
K. B. 180 ; Moore v. Flanagan, [1920] 1 
K. B. 919 ; Clarkson v. Davies, [1923] A. C. 
100 : Duffner v . Bowyer (1924), 40 T. L. R. 
700; The Koursk, [1924] P 140; Pine v. 
Richardson (1926), 70 Sol. Jo. 1023 ; Fresh- 
water v. Bulmer Rayon Co., [1933] Ch. 162. 

2197. Add. Annotations: — Folld. Moore r. Flana- 
gan & Wife, [1920] 1 K. B. 919. Apld. 
London General Omnibus Co. v. Pope (1922), 
38 T. L. R. 270. Refd. Duffner r. Bowyer 
(1924), 40 T. L. R. 700; Debenham v. 
Perkins (1925), 133 L. T. 252; Bennett v. 
Whitehead, [1920] 2 K. B. 380 ; R. M. K. R. M. 
(Firm of) >v. M. R. M. V. L. (Firm of), 
R. M. K. R. M. Somasundaram Chetty v. 
M. R. M. V. L. Supramanian Chetty (1920), 
95 L. J. P. C. 197; Christopher (Hove), 
Ltd. v. Williams, [1930] 3 All E. R. 68. 

2198. Add. Annotation: — As to { 1) Dlstd. Deben- 
ham v. Perkins (1925), 133 L. T. 252. 

2199. Add. Annotations : — As to (1) Refd. Moore 
v. Flanagan & Wife, [1920] 1 K. B. 919 ; 
Parr v. Snell, [1928] 1 K. B. 1; Pirie t>. 
Richardson, [1927] 1 K. B. 448. 


2201. After this case insert “ Res judicata 
generally, see Estoppel, Vol. XXI., pp. 159 
et seq. f 198 et seq 

2205a. Acceptance of payment from principal 

— After receiving order against agent.] — Reap, 
was employed by the debtor, who was acting 
for a co., but who was himself personally 
liable on the oontract. While the contract 
was running, a receiving order was made 
against the debtor, but he was not adjudi- 
cated bkpt., the receiving order being dis- 
charged & an order being made approving a 
composition of 20s. in the pound. After the 
breach of contract by the debtor reap, took 
the salary offered to him by the co., A a 
proof put in by resp. for damages for the 
breach was rejected by the trustee of the 
composition on the ground that resp. had 
elected to look to the co. for the fulfilment of 
the contract : — Held : resp. had not, by his 
conduct, finally elected in law to look to the 
co. for the fulfilment of the contract, A the 
proof ought to be allowed. — Exp. Pitt (1928), 
40 T. L. R. 6, C. A. 

2288. Add. Annotation : — Refd. Allen v. Royal 
Bank of Canada (1925), 41 T. L. R. 625. 

2245. Add. Annotations : — As to ( 1) Refd. Jewson 
& Sons, Ltd. v. Arcos, Ltd. (1933), 39 Com. 
Cas. 59. As to (2) Apld. Kleinwort, Sons A 
Co. v. Associated Automatic Machine Corpn., 
Ltd. (1932), 77 Sol. Jo. 12. Consd. Anglo- 
Soottish Beet Sugar Corpn., Ltd. v. Spalding 
Urban District Council, [1937] 3 All B. R. 
335. Refd. Janvier v. Sweeney, [1919] 2 
K. B. 316 ; Pratt v. British Medical Assocn., 
[1919] 1 K. B. 244 ; Sun Life Assurance Co. of 
Canada v. Smith (W. H.) & Son, Ltd. (1934), 
150 L. T. 211. Generally, Refd. Kreditbank 
Casael G.m.b.H. v. Schenkers, [1927] 1 K. B. 
826 ; Reckitt v. Barnett, Pembroke & Salter, 
[1928] 2 K. B. 244 ; Aitchison v . Page Motors, 
Ltd. (1935), 154 L. T. 128 ; London County 


PART IX. SECT. 8, SUB-SECT. 2.— 
F. (o). 

q .] — P., acting as agent, 

purchased food for M.*s poultry farm 
from pltf. with whom he had a running 
account upon which from time to time 
he made payments. Pltf. brought 
action against P. for the balance of the 
aooount, but before entering judgment 
obtained an order adding M. as a 
party deft. : — Held : the agent not 
having been sued on to judgment, pltf . 
may pursue the principal. — Van- 
couver Milling ft Grain Co. v. 
Perkins Sc McLeod (1930), 42 B. C. R. 
657. — CAN. 

8194 v. .] — M.. without dis- 

closing the fact that he was acting as 
•gent for the Crown, purchased hay 
from A., ft was sued for a balance of 
the purchase price. At the trial that 
fact became known to A., but he 
nevertheless proceeded with the ease 
ft recovered judgment against M. : — 
Held : A., having elected to proceed 
to judgment against M., could not 
afterwards sue the Crown. — Dsa- 
ROWES# 9. R. (1919), 18 Excb. C. R. 
461. —CAN. 

8194 vf. — .) — Engineers 'brought 
an action against shipowners for 
payment of the balance of the oontract 
price of two boilers for a steamship. 
The shipowners denied liability, ft 
also brought a counter-action for 
damages* In respect of breaoh of con- 
tract. The actions were conjoined ft 
a proof was led, in the course of which 
It transpired that the shipowners were 
not the registered owners of the steam- 


ship, as had up to that timo been 
assumed, but merely acted as manager* 
for a co. which owned her. Both 
parties thereupon amended their 
records ; the shipowners averring in 
both actions that they had contracted, 
ft were litigating, as agents for the 
limited oo. ; ft the engineers, as 
defenders in the counter-action, plead- 
ing “no title to sue** : — Held : by 
prosecuting their own action to 
decree, the engineers had elected to 
treat defts. as their debtors in the 
oontract. — Craig ft Co. v. Blackatkr, 
[19231 S. C. 472. — SCOT. 

sg. Action for t cages against husband 
dr wife — Consent judgment against hus- 
band — Subsequent action for later wages 
against wife.) — Held : election was 
conclusive ft the remedy against the 
wife not available. — Gardiner t>. 
Ch APPLE, [1932] 4 D. L. R. 804.— 
CAN. 

PART DC. SECT. 8. SUB-SECT. 2.— 

F. (J). 

8806 i. Election to sue one discharge » 
other.} — Murray v. Delta Copper 
Co.£ LTD., (19251 4 D. L. R. 1061.— 

2906 a. .] — Deft, oo., owner of 

certain lands, gave an option to pur- 
chase to one M., one of the terms 
of the sale being that he should 
Immediately have the lands ploughed. 
Deft. H., who was president of deft. 


agreement 

.99 


to plough the land for $9 per acre. 
Pltf. proceeded with the work ft 
received money from M. on aooount of 
the ploughing, although he knew 
nothing as to M. having an option to 
purchase. While the work was in 
progress M. threw up the option. Pltf. 
continued his work to completion. 
Pltf. recovered judgment against the 
co. ft H. for the balance due : — Held : 
the judgment against H. should stand, 
but it should be dismissed as against the 
oo. — Dennis v. Independent Lands, 
Ltd. (1930), 43 B. 0. R. 66.— CAN. 

PART IX. SECT, 8, SUB-SECT. 4.-A, 

2845 v. .) — Resp. had taken 

fire insuranoe policies In several cos., 
amongst which were applt. co. ft the 
F. Co., both represented by D. as their 
agent. The property insured having 
been destroyed by fire, resp. received 
from the adjuster a memorandum 
showing him entitled to 92,864.46 
as against the F. Oo., ft to 91.841.45 
ft 92,861.60, as against applt. oo., 
under two policies. Later on, the 
F. Co., sent to D. their cheque payable 
to resp., ft D. appropriated its pro- 
ceeds by forging the signature of resp. 
The latter, pressing D. tor a settle- 
ment, accepted as an accommodation 
D.’s personal cheque for the amount of 
Ms claim against the F. Co. On the 
afternoon of the same day, D. informed 
resp that the cheque of the F. Co. had 
arrived. At that time, D. had also 
received from applt. co. two drafts, 
payable to the order of resp. D. 
obtained resp.'a indorsement on the 
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Freehold & Leasehold Properties, Ltd. v. 
Berkeley Property & Investment Co., [1036] 
2 All E. B. 1030 ; Uxbridge Permanent 
Benefit Building Society v. Pickard, [1030] 
2 K. B. 248. 

2246. Add. Annotations: — Consd. Janvier v . 
Sweeney (1010), 35 T. L. B. 226 ; Band v . 
Craig, [1010] 1 Oh. 1 ; Mintz v. Silverton 
(1020), 36 T. L. B. 300; Kreditbank Cassel 
G.m.b.H. v. Schenkers, [1027] 1 K. B. 826 ; 
Slingsby v. District Bank, Ltd. (1031), 48 
T. L. B. 114. Apid. Kleinwort, Sons & Co. 
v. Associated Automatic Machine Corpn., 
Ltd. (1032), 77 Sol. Jo. 12. Refd, Pratt v. 
British Medical Assocn., [1010] 1 K. B. 244 ; 
Percy v. Glasgow Corpn., [1022] 2 A. C. 
200 ; Underwood v. Bank of Liverpool, 
Same v. Barclays Bank, [1024] 1 K. B. 775 ; 
Sun Life Assurance Co. of Canada v. Smith 
(W. H.) & Son, Ltd. (1034) 150 L. T. 211 ; 
Aitchison v. Page Motors, Ltd. (1035), 154 
L. T.128. 

2248. Add. Annotation : — Refd. Aitchison v. Page 
Motors, Ltd. (1035), 154 L. T. 128. 

2253. Add. Annotations : — Refd. Collins v. Hopkins, 
, [1023] 2 K. B. 617 ; Anglo-Scottish Beet 

Sugar Corpn., Ltd. v . Spalding Urban Dis- 
trict Council, [1037] 3 All eTb. 335. 

2254. Add. Annotation : — Refd. London County 
Freehold & Leasehold Properties, Ltd. v. 
Berkeley Property & Investment Co., [1036] 
2 All E. B. 1030. 

2255. Add. Annotations : — Refd. London County 
Freehold & Leasehold Properties, Ltd. v. 
Berkeley Property & Investment Co., [1036] 
2 All E. B. 1030 ; Anglo-Scottish Beet Sugar 
Corpn., Ltd. v . Spalding Urban District 
Council, [1037] 3 All E. B. 335. 


2258a. .] — Upon a draft agreement for the 

sale of certain blocks of flats the intending 
purchasers asked : “ Are all the tenants’ 

rents paid punctually & without dispute ? ” 
Beply was made upon the draft under the 
signature of one D., the managing director & 
solr. to the vendor co. s “ There are no dis- 
putes A rents are paid promptly with very 
few immaterial exceptions.” The reply had 
in fact been made by B., managing con- 
veyancing clerk to D. in his professional 
capacity, on information obtained from A., 
property manager to the vendors. The 
representation as to the punctuality of rents 
was not incorporated in the agreement which 
was duly completed. In eleven cases the 
rents were not paid promptly. In an action 
by the purchasers for damages for fraudulent 
misrepresentation or alternatively for breach 
of warranty the learned judge found that 
there was no fraud, but he found that there 
had been a breach of warranty. On appeal : 
— Held : (1) in the absence of evidence that 
the parties entered into, or intended to 

* enter into a collateral contract, there was no 
warranty of which there could be a breach ; 
(2) the statement to B. by A. of that which 
was untrue to his knowledge, & the innocent 
use by B. of such untrue information to 
induce the purchasers to act to their detri- 
ment, amounted to fraudulent misrepresenta- 
tion on the part of the vendor co. — London 
County Freehold & Leasehold Pro- 
perties, Ltd. v. Berkeley Property & 
INVESTMENT Co., Ltd., [1036] 2 All E. B. • 
1038; 155 L. T. 190 ; 80 Sol. Jo. 652, C. A. 

Annotation : — As to (2) Could. Anglo-Scottish Beet Sugar 
Corpn., Ltd. v . Spalding Urban District Council, 119371 3 
All £. R. 335. 


larger one of the drafts on the repre- 
sentation that It wan the oheque of the 
F. Co. whJoh he wonld use to reim- 
burse himself for his personal oheque, 
Sc also secured regp.’s signature on the 
other draft on the representation that 
it was a reoeipt, the execution of which 
was a formality required by the F. Co. 
D. Indorsed both drafts Sc deposited 
them to his own credit. Sc they 
were later paid Sc charged to applt. 
oo/s account by the bank. Keep, 
having sued applt. oo . : — Held : in 
the (rand practised upon reap.. D. 
was acting within the scope or his 
agency so as to make his fraud that 
of his principals, applt. oo. ; Sc the 
indorsements on the drafts of applt. 
oo. were not binding on reap, in 
the oiroumstanoes in which they 
were given. — National Union Fire 
Insurance Co. of Pittsburg v. 
Martin, [19241 3 D. L. E. 1012 ; 

788 j [1923] 3 D. L. R. 220.— 

CAN. 

gg 45 vt. .] — Pops ®. Piotou 

Steamboat Oo. (1865), 6 N. 8. H. (2 
Old.1 18.— CAN. 

3345 vii. .V— Pabtab Nabain v* 

(1927), I. L. R, 50 All. 

3345 a, .] — Plfcf., believing 

Z. to be agent of defts., arranged with 
him for the shipment of two oarloads 
of grain to deft*.. Sc signed the bills of 
lading, on which his name appeared 
as shipper Sc defts.* name as con- 
signees. The documents were signed 
partly In blank, certain particulars 
being left to be Oiled in by Z. Z. used 
the documents for his own purposes, 
borrowed money upon them from the 
bank, signed his own name to them. 


crossed ont defts.’ name as con- 
signees Sc substituted that of the bank. 
Defts., being notified of shipment. 

{ >aid the bank, procured the bills of 
ading, disposed of the grain Sc settled 
with Z. for the proceeds : — Held : 
defts. were liable to pltf. for conversion 
for the value of the grain. — Lkno v. 
Simpson -Hepworth Co., Ltd., [1919] 
1 W. W. R. 721 ; 45 D. L. R. 285.— 
CAN. 

2246 ill. .] — A principal is 

liable for the fraud of his agent acting 
within the scope of his authority, 
whether the fraud is committed for the 
benefit of the principal or for the 
benefit of the agent. — Dinabandhu 
Saha v. Abdul Latif Molla (1912), 
I. L. R. 50 Calo. 258.— IND. 


2246 Iv. .)— Pltf., after ne- 

gotiations with a sales agent of deft, 
co., signed at the oo.'s office a contract 
form for the purchase of a motor-car 
Sc paid to the agent the purchase price 
in full. The reoeipt therefore, ex- 
pressed to be for * held cash,” was 
signed by the agent personally. The 
contract form contained the words 
" Not binding until aooepted by 
management,” Sc the space for the 
manager’s signature was not filled in. 
Pltf. aid not want immediate delivery 
of the oar, Sc the agent wrote on the 
form, " The agreement to be held until 
oar wanted. In purported com- 
pliance with said offer to purchase, the 
agent delivered to pltf. a oar belonging 
to the agent subject to a Hen under 
which it was afterwards seised Sc sold. 
The agent had meanwhile disappeared 
with pltf.*s money. Sc the oo. refused 
pltf.*» demand for a oar, the manager 
saying that he knew nothing of the 
transaction. Pltf, then sued the oo. 
to recover the money paid to the 
agent; — Held : pltf. was entitled to 
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lodgment. — O lshansky v. Dominion 
Motor Co.. [19291 1 D. L. R. 854 : 1 
W. W. R. 404 ; 38 Man. L. R. 56.— CAN. 

2253iv. Pltfs., who 

resided in England, were the owners of 
a sub-division in Calgary Sc were repre- 
sented there by agents. L. obtained 
from the agents a listing of parcels of 
lots Sc authority to obtain purchasers. 
L induced deft, to purchase lots for 
$3,400 under an agreement made by 
a fictitious person as vendor, which L. 
delivered to deft. Sc recelvecLfrom him 
$1,500 as the cash payment. L. 
brought in to pltfs.* agents on agree- 
ment for sale of the lots to a fictitious 
person for $3,000 of which $1,000 was 
payable in cash, which sum only be 
paid in. He also subsequently col- 
lected from deft., but never paid In, 
the deferred payments under deft.*s 
agreement. Pltfs. bad no knowledge 
or L.’s fraud until after all the money 
had been paid to him : — Held : pltfs. 
were liable for the additional $500 
of cash payment fraudulently con- 
tracted for A received by L. — Denton 
v. Goodman, [1922] 1W.W.R, 117 ; 
62 D. L. R. 559.— CAN. % 

2253 ▼. Agent added as eo- 

defesuUmt .} — Tbe agent of pltf., the 
vendor, made false representations 
without tbe knowledge offals principal 
in order to induce deft, to purchase 
property belonging to pltf. Deft., 
on discovering that the representations 
were false, refused to complete the 
transaction Sc. on being sued by pltf. 
tor such non-performance, brought a 
counterclaim for rescission Sc damage. 
Sc joined the agent as co-defendant : — 
Held : the agent was rightly made oo- 
defendant.— kotbwell p. Attwood, 
• nml 
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2267* Add. Annotations : — Refd. Re Jubiloe Cotton 
Mills, [1923] 1 Ch. 1 ; Uxbridge Permanent 
Benefit Building Society v . Pickard, [1939] 
2 K. B. 248. 

2268. Add. Annotations : — Consd. Band v. Craig, 
[1919] 1 Ch. 1 ; Kredi thank Oassel G.mbH. 
v. Schenkers, [1912] 1 K. B. 828 ; Uxbridge 
Permanent Benefit Building Society v . 
Pickard, [1939] 1 K. B. 200. 

2272. Add. Annotation : — Refd. Aitchison v. Page 
Motors, Ltd. (1935), 164 L. T. 128. 

2278a. Liability for fraudulent preference by 
agent.] — If a principal leaves the control of 
his business in the hands of an agent so that 
the agent is employed to determine which of 
the creditors of the principal shall be paid, 
when they shall be paid, & why they shall be 
paid, a payment made by such an agent 
with an intention to prefer a creditor of his 
principal is, in the event of the bkpcy. of the 
principal, a fraudulent preference by the 
principal within 1914 Act, s. 44. It makes 
no difference that the agent had not authority 
to sign the cheques he drew & presented to 
his principal, nor that the principal when 
signing them had no intention to prefer any 
creditor, but honestly believed the payments 
so made to be proper So in the ordinary course 
of business. 

A firm of builders, having contracted to 
erect houses at S., employed T. as their 
salaried agent to control So manage the 
purchase of So payment for building materials, 
So generally to supervise So advise the firm 
on financial matters in relation to the con- 
tract. The partners had no knowledge as 
to the terms upon which the materials sup- 
plied had in fact been purchased, nor were 
they aware of any of the circumstances 
relating to any payments they in fact made. 
They signed cheques drawn by the agent as 
So when he prepared So presented them, but 
the agent had no right to make any payment 
except by cheques signed by his principals. 
The partners having become bkpts., it ap- 
peared in the bkpcy. proceedings that less 
than three months before the date of the 
receiving order, T., intending to prefer S. So 
Co., creditors of his principals So then well 
aware of his principals* insolvency, pre- 
sented to F., the managing partner, two 
cheques which T. had drawn So which F. 
signed without inquiry in the honest belief 
that T. intended thereby to make proper 
payments but which were in fact intended So 
devoted by T., one to the extent of £100 in 
payment of a debt due by his principals 
under a contract other than the 8. contract, 
So the other to the extent of £847 in payment 
of goods delivered by S. So Co. on credit 
terms not then expired : — Held : the partners 
as principals were bound by the acts of their 
agent T. when he, acting within the scope of 
his employment So as their agent, made the 
payments in question, So the act of the agent in 
making the payments with knowledge of the 


principals’ insolvency So with a view of giving 
a preference must be treated as the act of the 
principals . — Re Drabble Bros., [1930] 2 
Ch. 211 5 99 L. J. Ch. 345 ; 143 L. T. 337 ; 
74 Sol. Jo. 404 ; [1931] B. So C. B. 200, C. A. 

2280. Add. Annotations : — Dlstd. Dyster v. Ran- 
dall, [1920] Ch. 932. Refd. Said v. Butt, 
[1920] 3 K. B. 497. 

2282. Add. Annotations: — Apld. Kleinwort, Sons So 
Co. v. Associated Automatic Machine Corpn., 
Ltd. (1932), 77 Sol. Jo. 12. Refd. Janvier v. 
Sweeney, [1919] 2 K. B. 818 ; Pratt v. 
British Medical Assocn., [1919] 1 B. B. 244$ 
Kreditbank Oassel G.m.b H. v Schenkers, 
[1927] 1 K. B. 826 ; Sun Life Assurance Co. 
of Canada v. Smith (W. H.) So Son, Ltd. 
(1934), 150 L. T. 211; Aitchison v . Page 
Motors, Ltd. (1035), 154 L. T. 128 ; London 
County Freehold & Leasehold Properties, Ltd. 
v. Berkeley Property So Investment Co., [1936] 
2 All E. R. 1039 ; Uxbridge Permanent 
Benefit Building Society v. Pickard, [1939] 
2 K. B. 248. 

2284. Add. Annotations : — Consd. Janvier v. 

Sweeney (1919), 35 T. L. R. 220 ; Rand v. 
Craig, [1919] 1 Oh. I ; Mints v . Silverton 
(1920), 30 T. L. R. 399; Kreditbank Cassel 
G.m.b.H. v . Schenkers, [1927] 1 K. B. 820; 
Britt v . Galmoye So Nevill (1928), 44 T. L. R. 
294 ; Reckitt v. Barnett, Pembroke So Slater, 
[1928] 2 K. B. 244. Dlstd. Slingsby v. Dis- 
trict Bank, Ltd. (1931), 47 T. L. R. 687; 
Consd. Slingsby v. District Bank, Ltd. (1931), 
48 T. L. It. 114. Apld. Kleinwort, Sons So 
Co. v . Associated Automatic Machine Corpn., 
Ltd. ( 1 932 ), 77 Sol. Jo. 12. Consd. Algemeene 
Bankvereeniging v. Langton (1936), 40 Com. 
Gas. 247. Apld. Uxbridge Permanent Benefit 
Building Society v. Pickard, [1939 1 2 K. B. 
248. Refd. Pratt v. British Medical Assocn., 

1 1919] 1 K. B. 244 ; Percy v. Glasgow 
Corpn., [1922] 2 A. C. 299 ; Underwood 
v. Bank of Liverpool, Same v. Barclays 
Bank, [1924] 1 K. B. 775 ; Lloyds Bank v. 
Chartered Bank of India, Australia So China, 
[1929] 1 K. B. 40 ; Sun Life Assurance Co. 
of Canada v. Smith (W. H.) So Son, Ltd. 
(1934), 150 L. T. 211 ; Aitchison v. Page 
Motors, Ltd. (1935), 154 L. T. 128. 

2286. Add. Annotations : — Consd. Rand v. Craig, 
[1919] 1 Ch. 1 $ Performing Right Soo. v. 
Mitchell So Booker, [1924] 1 K. B. 702. 
Refd. Janvier v . Sweeney (1919), 35 T. L. R. 
226 ; Soanes v. L. So R. W. Ry. (1919), 88 
L. J. K. B. 524 ; Sun Life Assurance Co. of 
Canada v . Smith (W. H.) So Son, Ltd. (1934), 
150 L. T. 211. 

2287. Add. Annotation : — Refd. The Sylvan Arrow, 
[1923] P. 220. 

2287a. Forgery.] — Pltfs., exors. of a will, 

kept an exors/ account with defts.. So 
retained a firm of solrs., Messrs. C. So P., who 
used to assist them in matters connected 
with their testator’s estate. The acting 
member of the firm was one J. C. Pltfs. 


PART IX. SECT. 4, SUB-SECT. A. 

SSSSvtt. Negligence of 

agent’* employee. 1 — An agent ia not 
personally responaible tor damage 
done by the neglfcrenoe of those 
employed by him In the service of his 
principal, but the principal or those 
actually employed only are liable. — 


WlNTBBMUTE V. MOULTON (1922), 65 
D. L. E. 053. — CAN. 

2282 viii. Deft. agreed 

to provide teams Sc men to cart goods 
for pltL, Sc in performing such con- 
tract oaneed damage to certain roads. 
The county council took proceeding*, 
Sc obtained Judgment against pRf. 
for recovery of the expenses incurred 

101 


by tbe council by reason of the 
da mage caused by tbe extraordinary 
traffic carried on by deft. On a claim 
by pith to be indemnified by deft, for 
tbe amount of tbe Judgment : — Held : 
deft, was pltf . '« agent to do the carting. 
Sc the liability to pay for tbe damage 
rested on pltf.— Bkocj v. Haoak, (1921 ) 
N. Z. L. K. 220.— N.Z. 
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in conference with J. 0. decided to invest 
through Meaere. J. P. A Co., stockbrokers, 
a sum of £6,000, part of the estate lodged on 
deposit with defts. J* 0. accordingly drew 
out a form of cheque for signature by pltfs. 
It was in the form ?4 Pay J/P. & Oo. 
or order ” & was drawn on pltfs.’ deposit 
account with defts. The cheque was signed 
by pltfs. & left with J. C. to be posted to 
J. P. A Oo. with Instructions to invest the 
money. J*. 0., instead of posting the cheque, 
to J. P. A Oo., fraudulently inserted the 
words “ per 0. A P.” in the blank space 
between the payees’ name A the words 44 or 
order ” ; he then indorsed the document with 
the names 0. A P. A paid it so altered A 
indorsed into the W. Bank to the credit 
of a co. In which he was interested A which 
had an account at that bank. The docu- 
ment was accepted without question by 
the W. Bank A passed through the clearing 
house, A the account of pltfs. with defts. 
was debited, A that of the co. with the W. 
Bank was credited, with the amount on the 
face of the document. In an action by pltfs. 
against defts. for conversion, negligence A 
, breach of duty : — Held : pltfs. had not held 
out J. 0. as having authority to draw cheques 
on their behalf so as to estop them from 
* asserting the fact that a document drawn 
by him A purporting to be a cheque signed by 
them had been materially altered by him 
after signature without their authority A 
was a forgery. — Sungsby v, District Bank, 


Ltd., [1932] 1 K. B. 644 ; 101 U J . K. B. 
231 } 146 L.-T. 377 ; 48 T. L. R. 114 ; 37 
Com. Oas. 39, 0, At 

Annotations : — Raid. Mercantile Bank of India, Ltd. v. 
Central Bank of India, Ltd., [1038] A. C. 287 ; Uxbridge 
Permanent Benefit Building Society v. Pickard, [19893 
2 K. B. 248. . 

2292, Add, Annotation s : — Oonsd. Janvier v, 
Sweeney (1919), 35 T. L. R. 226 ; Rand v, 
Craig, [19191 1 Oh. 1; Kreditbank Camel 
G m.b.H v, Sohenkers, [19271 1 K. B. 826$ 
Siingsby v. District Bank, Ltd. (1931), 48 
T. L. R. 114, Apld. Kleinwort, Sons A Oo. 
v. Associated Automatic Machine Corpn., 
Ltd. (1932), 77 Sol. Jo. 12. Refd. Pratt v. 
British Medical Assoc*., [1919] 1 K. B. 244 ; 
Mints v. Silverton (1920), 36 T. L. R. 399 ; 
Percy v, Glasgow Corpn., J1 922] 2 A. 0. 299 ; 
Underwood v, Bank of Liverpool, Same v. 
Barclays Bank, [1924] 1 K. B. 775 ; Aitchison 
v . Page, Motors, Ltd. (1935), 154 L. T. 128. 

2294. Add, Annotation: — Refd. Bonham v. May- 
cock (1928), 138 L. T. 736. 

'2295. Add, Annotation : — Refd. Admiralty Conors. 
v. National Provincial A Union Bank of 
England (1922), 127 L. T. 452. 

2309. Add, Annotation: — As to (1) Refd. London 
Joint Stock Bank v, Macmillan A Arthur, 
[1918] A. C. 777. 

2817. Add, Annotations /-^Apld. Pratt v. Patrick, 
[1924] 1 K. B. 488. Consd. Parker v. Miller 
(1926), 42 T. L. R. 408 ; Brooke v , Bool, [1928] 
2K.B. 678. 


PART IX. 8K0T. 4, SUB-SECT. l.—B. 

889* i. Funds received for invest- 
ment — Bp local manager of bank — 
Improvident investment.] — Two per- 
sons who formed the local advisory 
board of deft. co. purchased oo defts. 1 
behalf for $7,000 the balance unpaid 
under an agreement for sale of sub- 
divided property, which amounted to 
about $7,000 taking the assignment in 
their own name as trustees.** One 
of these persons, the local manager of 
deft. co.. bad an Individual private 
client, plti.» for whom he had invested 
money. Having $6,000 of pltf.’e 
money on hand he invested it by 
buying a part interest in the assign- 
ment of agreement for sale, A a 
declaration of trust vfos made by the 
trustees in pltf. *s favour to the extent 
of $6,000 A Interest. The Investment 
turned out badly A pltf. sued deft. oo. 
for reoovery of his money: — Beld: 
pltf. was entitled to recover. — Me- 
Crxkdui v. London Scottish Cana- 
dian Investment Syndicate, [1822] 
3 W. W. R. 877 ; 70 D, L. R. 012.— 
UAH. 

PART IX. SECT. 4, SUB-SECT. 1.— C. 

8817 Ua. .] — A motor 

bicycle, the property of deft., which 
was ridden by R., deft.*® brother. 
Injured pltfs. Defc.*s brother had 
general permission to ride the motor 
bicycle for himself or for deft., but he 
was never in deft.’s employment. 
The Jury found that the rider was 
eating as the agent or servant of deft. 

at thetSae of the accident : — Held : 
the fury *s findings A verdict must 
stand. — Thompson v. Reynolds. Gib- 
son v, Reynolds, [1926] N. 131. — IR. 

8317 II b. — — — .3 — Dbisooll x, 

8 48 

8817 II e. — .1 — A mac was 

kn ocked downjA motor ear 


owned by deft, 
driven by his sen. 


The oar wasJtepS 
- -~vS property which 
son's home. Deft. was 


In a garage on deft> property which 
adjoined the son's hr ~ 


not licensed to drive A had never been 
seen driving the car, which on many 
occasions was driven by the son, who 
worked with hlB father. The accident 
took place whilst the oar wae proceed- 
ing In the direction of the homes of 
daft. A his son : — Held : the evidence 
wae not sufficient to establish as 
between deft. A his son the relationship 
of principal A agent — Goldman v. 
Barn field (1027), 27 S. R. N. 8. W. 
406 ; 44 N. S. W. W. N. 147. — AXJ8. 

8317 II d. .J— Pltf. oolllded 

with deft.'s motor oar, which was driven 
by J., a son of deft., A sustained serious 
injuries. In answers to interrogatories 
deft admitted that she was the 
registered owner of the motor car ; 
that her son O. A her daughter H. were 
licensed drivers ; that she bad pur- 
chased the oar for pleasure ; that she 
paid for au the petrol A oil ; that her 
son J. resided with her : that she paid 
the rent for a look-up garage, the key 
of which was kept by her son C. A 
witness stated that he saw J. driving 
his mother's car more than onoe prior 
to the day of the accident. Deft, 
denied that she knew that J. had a 
km at the garage in hie p o sses si on on 
the day of the aocident, or that she 
knew he had access to the key, A stated 
that she never at any time gave J. 
permission to drive her oar, A that he 
never drove it to her knowledge: — 
Held .* if the answer of the Jury that 
J. at the time of the aocident wit 
driving the car with the implied 
authority of deft., amounted to a 
finding of agency, It must be set aside, 
on the ground that there was no 
evidence to support it. — Gibson e. 
O 'Keeney. a998] N. L 00.— IR. 

8817 U e. .] — A motor car 

owned by deft was, at the time of an 
accident bring driven by a person to 
whom it had been lent by Mm 
Hdd : the mere proof of deft's owner- 
ship of the oar was not cflteelfsofSclest 
to eetabltsh a prfand fade ease of 
t fofrfwy on us pact— FnmiqaoN v, 

102 


— Wife of owner,}— 


2317 ii t .] — Evanoff v. 

Winkler A Kelly, [1931 J 2 W. W. R. 
570 : 2 D. L. R. 9^2; affd„ fl931] 3 
W. W. R. 177 ; 4 D. L. R. 819 ; 26 
Alta. L. R. 40. — CAN. 

8817 II g. Allowing third 

party to drive contrary to instructions — 
Principal not liable .] — Wainio v, 
Bbaudrbault (Ont.), [1927] 4 D. L. R. 
1131.— CAN. 

8817 Uh. Liability of person 

in control of driver,] — If there is some 
one in a motor car who, although not 
driving It has the right to control the 
driver he Is under a duty to exercise 
that right A hie failure to do so may 
render him equally liable with the 
driver for da m ages caused by the 
latter’s negligence, even though said 
person is not the owner of the car.— 
Radkb v, McLellan (Alta.), [1929] 
1D.L.R. 577 ; 1W.W.R. 04.— CAN. 

2817 ii J, - 

Shoktt V, Wonq (8a a 
D. L. R, 077 ; 3 W. W. 

8817 II k. .1 — When a mere 

licence is given to another to drive 
one's car, A that other in driving it 
injures some person, the owner, apart 
from legislation, is imt responsible for 
damages. — Howard v, Henderson 
(1929), 41 B. a R. 441.— CAN. 

2817 ii 1. .] — In an action 

resulting tram a motorcar accident 
in the state of Washington when deft. 
T.'s oar was being driven by the deft. 
M, : — Held: the accident was due to 
the utter recklessness of M. ; he was 
under T.V control although T. was 
asleep at the time of the aoddent ; 
the relationship between T. A pltfs. 
who were pa—rnigers in the oar was 
a “ host-guest " relationship, i.«., that 
of iuyltw A invitee; under thejaw 
of Washington, as well as of British 
pltfs. had an said 

a primAJadc ririrt tp rsoovur mnGm 
both defta t A t» enters, tin ea n either 
the defence that Mfcfs. Jt dsfte. warn 
Musaced in a total a dv e n t ur e aor the 
at oottKflritonr Mtittpoti wae 
sariatoed, ptiSS xmve Sm Ei to 
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2318* Add. Annotation* : — A* t* (1 ) Bell Pratt v. 
Patrick, [1024] 1 B. 488. i« to (2) Consd. 
Brooke r. Bool, [1028] 2£, B, 578. 

2818a. .] — Deft, was in hie motor car, 

with him, on his invitation, being two 
friends, E. & P. E. drove the car, & owing 
to his negligence it collided with another 
. vehicle, & P. sustained injuries from which 
he died. P.’s widow sued deft, under Fatal 
Accidents Act, 1846 (cu 93), tot damages : — 
Held : as deft. was. in the car, A there was 
no evidence that he had abandoned his right 
of control, he was liable notwithstandiug 
that by a casual delegation he had entrusted 
its actual physical management A mechanical 
control to E. — Pratt v. Patrick, [1924] 
1 K. B. 488 s 93 L. J. K. B. 174 ; ISO L. T. 
735 *, 40 T. L. B. 227 ; 68 Sol. Jo. 387 } 22 
L. G. B. 185. 

2818b. Search for escape of gas.] — A land- 

lord of a lock-up shop, occupied by a tenant, 
had the tenant's authority to visit the 
premises at night. The landlord occupied the 
adjoining premises, A a lodger, who had no 
authority to enter the shop himself, com- 
plained to him of a smell of escaping gas 
coming from "the shop. The landlord & 
the lodger went into the shop together, A the 
landlord commenced a search for the escape 
of gas with a naked light, which the lodger 
continued. Owing to the lodger’s negligent 
conduct, an explosion was caused, resulting 
in damage to the tenant’s goods on the 
premises : — Held : the landlord was liable 
for the damage on the ground ( inter alia) of 
agency. — Brooke v. Bool, [1928] 2 K. B. 
578 ; 97 L. J. K. B. 611 ; 139 L. T. 376 ; 44 
T. L. B. 631 ; 72 Sol. Jo. 354, D. 0. 

Annotation Apld. Honeywill Sc Stein, Ltd. v. Larkin Bros. 
(London’s Commercial Photographers), Ltd,, [1*34] 1 
K. B. 191. 

2326. Add. Annotation : — Generally, Held. Poland 
v. Parr, [1927] 1 K B. 230. 


2331. Add . Annotation : — Distd. Goh Ohoon Seng 
v. bee Kim Soo, [1925] A. C. 550. 

2336. Add. Annotation* A* to (1) Refd. Britt v. 
Galmoye A Nevill (1928), 44 T. L. B. 294. 
Genet oily, Refd. Poland v. Parr, [1927] 1 K. B. 
230. 

2337a. Imprisonment by foreign sovereign— Pro- 
cured by principal.] — Trespass lies for pro- 
curing by awe, fear, A influence, A contrary 
to his own inclination, a sovereign independent 
absolute prince to imprison pltf. — Rafael 
v. Verelst (1776), 2 Wm. Bl. 1055 ; 90 E. B. 
021. 

Annotations: — Reid. West v. Smallwood (1838), 6 DowL 
580 ; Oompanhia de Mooambique v. British South Africa 
Co., De Sousa v. Same, [189S] 2 Q. B. 358. 

2339. Add. Annotation*: — A* to (1) Gonsd. Per- 
forming Bight Soc. v . Ciryl Theatrical 
Syndicate, [1924] 1 K. B. 1 ; Performing 
Bight Soc. v. Mitchell A Booker, [1924] I 
K. B. 702. 

2339a. Fence — Omission to.] — Where, upon the 
diversion of a turnpike road after the new 
road had been completed, but before the old 
road was stopped up, the trustees, by the 
permission of jB., broke down hiB fence to 
make a passage from the new road to the close 
of A., but did not put up a gate or fence to 
protect the latter close : — Held : the trustees 
were wrong-doers, A B. was responsible for 
their acta. — Winter v. Charter (1820), 3 
Y. A J. 308 ; 2 Man. A By. M. O. 177 ; 148 
E. R. 1197. 

2405. Add. Annotation : — Refd. Crazier v. Wishart 
A Co. A Western Printing Services, Ltd., 
[1930] 1 All E. R. 1. 

2415. Add. Annotation : — Refd. Newsholme v. 
Road Transport A General Insce. (1928), 
45 T. L. R. 123. 

2436. Add. Annotation : — Generally , Refd. Sassoon 
v. International Banking Corpn., [1927] A. C. 
711. 


damages against both defts. — Wil- 
liams v. Tang Sc Mitchell, Baker v. 
Tang Sc Mitchell. [19331 2 W. W. R. 
113; 47 B. O. R. 31. — CAN. 

2817 U m. Vehicle driven by 

co-owner .] — One of two Joint-owners ol 
a motor car was guilty of negligent 
driving whereby pltf., who were guests 
In the oar, were injured. At the time 
of the accident the other joint owner 
was seated on the front seat beside the 


been 

driving 

by applying the emergency brake when 
necessary : — Held : the oo -owners were 
jointly liable to pltfs. — Hammer Sc 

Luthmrr «. Hammer 8c Lcthmer, 
[192913 Dw L. R. 273 ; 2 W. W. R. 180 ; 
41B.au. 55.— OAH* 

2817 It n. When a 

motor oar is be i ng driven by the owner’s 
friend A the owner is In the ear, the 
owner Is in control, A in the absence 
of proof that he has abandoned his 
rights A duties of control by contract 
or otherwise be is liable as principal 
for damage caused by the negligenoe 
of the driver.— R inorose v. Hunter 
(1988), N. L. R. 442. — 8. AF. 

2817 ii «. When a 

motor-oar is being driven , by the 
owner’s friend & the owner is in the 
oar, the owner Is tan oontrol, Sc in the 
absence of proof that he has abandoned 
bis righto k duties of oontrol by ooa 

* otherwise ho is liable aa 

for damage caused by the 
— ^ ...» of the driver.— Rctgbose e. 

SftMTsa, (19331 If. L. K. 442.— A AF. 
8317 II p. .1 — In an action 


to recover damages caused by the 
negligent driving of a motor car, where 
it is proved that at the time of the 
accident the oar belonged to doft., a 
presumption arises that the person 
who drove the car was either dert., his 
servant or agent. It is open to deft, 
to displace that presumption by prov- 
ing that at the material time the car 
was not under his control. — Liladhau 
Chaturbhuj v. Harilal Jethabhai, 
T. L. R. [1937] Bom. 208.™ IND. 

2319 1. Add " revsd., sub nom. 
Murray v. Jenkins (1898), 28 S. 0. R. 
565. — CAN, "and delete the word "AUS.” 

PART IX. SECT. 5, SUB-SECT. 3.-B. 


23841. .} — A letter from 

an agent to his principal which le 
merely a narrative of an interview 
between the agent Sc a third party, if 
admissible in evidence at all, is not 
evidence against the principal oi a 
parol acceptance by the third party 
of an offer made to him. — S wan v. 
Miller, [1919J UR. 151.— IR. 

PART IX. SECT. 6, SUB-SECT. 2.— B. 

219 A U. — * Hot to agent' § interest 
to disclose . }— Knowledge oommunl* 
oatad to an Agent of a fact which it 
waa not the agent's Interest to disclose 
A whioh he did not disclose to the 
principal cannot be imputed to the 
principal . —Texas Co. v, Bombay 
Banking Go., Led. (1919), 24 C. W. N. 
46ft.— -DID. 

8408 U. ■.) — Mount Hope 

Rural Municipality e. Findlay, 
£1921) IW.W.R. 653.— OAK. 
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PART IX. SECT. 6. SUB-SECT. 2.— B. 

3428 iv. .] — Quebec Fede- 
rated Co-op. Co. v. Farmers Fence 
Co., [1925) 2 D. L. R. 674 ; affg. 
Q. k 37 K. B. 345.— CAN. 

PART IX. SECT. 6, SUB-SECT. 8. 
«o. in general. J — By conferring 
authority upon his agent the principal 

? ives third persons the right to assume 
hat they can deal with the agent In the 
matters covered by that authority 
until they receive notice of his autho- 
rity having been revoked, or at least 
until some circumstance arises which 
In all reason should put them upon 
inquiry. Sc this rule applies especially 
in favour of third parries who began 
to deal with the agent while his 
authority did in fact exist. — Watson 
v. Powell, [19211 2 W. W. R. 128; 
14 Bask. L. R. 424 ; 58 D. L. R. 015.— 
CAN. 

sd. Owner leasing farm to former 
manager. ] — When an owner of land has 
permitted his employee to manage a 
farm Sc to dispose of the orop, from 
year to year, to an elevator oo. Sc 
account for the proceeds. Sc the owner 
changes his course of dealing. Sc 
l e ase s the land to the former employee 
on a crop-payment rental, the owner 
la not entitled to relief against the 
elevator oo. for the lose of his share by 
the lessee, unless notice of the change 
of relationship has been riven to 
the co.— North American Finance 
Co. v. Western Elevator Oo. (1922k 
66 D. L. R. 467 ; 32 Man. L. R. 7« ; 
[1922] 2 W. W. R. 162.— CAN. 
st Agent accepting goods after 
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2446, Add. Annotation : — Refd. Clayton-Greene t?. 

De Oourville (1920), 36 T. L. R. 790. 

2448. Add. Annotation : — Retd. Edwards v. Porter, 


McNeaU v. Hawes, [1923] 2 K. B. 638. 

2465. Add. Annotation : — Refd. Be City Equitable 
Fire Insce., [1925] Ch. 407. 


Part X. — Relations between Agent and Third Parties. 


*2467. Add. Annotations : — As to (1) Folld. Flatau, 
Dick A Co. v. Keeping (1931), 36 Com. Gas. 
243. Refd. Churchill & Sim v. Goddard, 
[1936] 1 AU E. R. 675. 

2461a. .] — Applts., acting as del credere 

agents on behalf of a firm of timber exporters 
in Finland sold a cargo of timber to resp. 
Thereupon applts., in accordance with the 
contract of agency, paid the exporters the 

f irice of the timber, less their commission, 
n accordance with the contract of sale resp. 
accepted two bills of exchange drawn by 
applts. for the price of the timber. Subse- 
quently resp. rightfully rejected the timber. 
On presentation of the bills of exchange 
resp. dishonoured his acceptances A applts.* 
then brought this action to recover upon the 
bills of exchange: — Held: (1) applts. were 
not trustees or agents of the exporters in any 
* way that would prevent them recovering on 
the bills of exchange ; (2 ) the handing over 
of the shipping documents was good con- 
sideration for resp. ’s acceptance of the bills ; 
(3) there was no failure of consideration for the 
bills which were not affected by the failure 
of the consideration under the contract for the 


sale of timber A applts. were entitled to 
recover. — Churchill A Sim v . Goddard, 
[1937] 1 K. B. 92 { [1936] 1 AU E. R. 675 ; 
105 L. J. K. B. 571 ; 154 L. T. 686 ; 52 T. L. R. 
356 ; 80 Sol. Jo. 285 ; 41 Com. Cas. 309, C. A. 

2473. Add. Annotation : — Refd. Edwards v. Porter 
(1924), 41 T. L. R. 67. 

2474a. .] — The owners of a chartered ship 

sued the K. Coal Co. for demurrage at the 
port of loading under a charterparty ex- 
pressed to be entered into “ between G. T. G. 
A Co., owners’ agents, A A. B. Co., Copen- 
hagen, charterers.” The charterparty, which 
was on a printed form, provided for payment 
of demurrage by “ the charterers,” A at the 
end of the charterparty the following stipula- 
tion was added in writing : “ Freight A de- 
murrage (if any in loading) to be paid in 
Glasgow by the K. Coal Co., Ltd.” The 
charterparty was signed as follows : “ For 
the A. B. Co., Copenhagen, J. B. J., of the K. 
Coal Co., Ltd. For A by telegraphic 
authority of owners, for G. T. G. A Co., J. M., 
as agents only.” It was admitted that 
J. B. J. signed on behalf of the K. Coal Co. : — 
Held : (1 ) the K. Coal Co. were not by reason 


revocation. ] — Applts.. a Durban firm, 
entered through V. Into contracts with 
farmers In Alexandria for the supply of 
ohloory. In 1917 V. had authority to 
aooept ohloory on behalf of applts., but 
when applts. entered into a contract 
with rasps, for the 1918-1919 crop of 
ohloory, this authority of V. had been 
withdrawn. Resps. tendered a con- 
signment of ohloory, which was 
aooepted at Alexandria after examina- 
tion by V., & sent to applts. at Durban ; 
but it was rejected by appltB. as being 
unsound in terms of the contract. 
Prior to the sending off of this con- 
signment, applts. had notified all the 
farmers by olroular that they would 
reject any chicory not " tip-top,” 
A charge railage A storage to the 
senders : — Held : the circulars should 
have put respB. on inquiry as to V/b 
authority. — Ellis Brown v . Van 
Boo Yen, (1920) E. D. L. 81.— S. AP. 

ag. Agent contracting after revoca- 
tion .1 — Deft, authorised his wife to sell 
land, but before the contract with pltf. 
was concluded he revoked bis wife's 
authority. The revocation was not 
oommunlcated to pltf : — Held: deft, 
was bound by the oontraot entered 
into by his agent with pltf. — Wil- 
liams v. West, [1921] E. D. L. 352.— 
8. AP 

ill* Lapse of time putting third party 
ca inquiry J — Applt.. a contractor, had 
obtained a oontraot to work the O. 
quarry for a municipality, one dt the 
terms being that he should uot transfer 
any of the work to other persons with- 
out the consent of the engineer of the 
municipality. During the period June 
to Sept, 1926, resp., in response to 
“ * rer the ‘ ^ 


__j telephone from 

the quarry, supplied applt. at the 
quarry with ooal to the value of €35, 
which amount was duly paid by applt. 
Thereafter no further ooal was ordered 
until Jan. 1928, when certain further 
orders were reoetved by resp. over the 
telephone for ooal to he delivered at . 
the quarry. The ooal was delivered ( 


& the delivery notes were signed on 
behalf of the O. quarry. At this time 
applt. was no longer at the quarry, but 
had sublet the oontraot to S. A G. 
Applt. had not given notioe in any 
form of this fact. After delivery of 

S ortlon of the ooal, resp. inquired from 
ae municipal engineer whether the 
oontract had been sublet, A upon 
receiving an answer in the negative 
supplied further ooal to the quarry, 
making no attempt to communicate 
with applt. It was not disputed that 
orders had been given for the coal by 
S. A G., A that as between themselves 
A applt. they had no authority to bind 
the latter's credit : — Held : assuming 
S. A G. professed to act on applt. 's 
behalf, applt. could not have reason- 
ably foreseen that a tradesman from 
whom he had ordered goods some 
eighteen months before over the tele- 
phone would act upon further telephone 
orders without oommunicatlng with 
him, A he was therefore not estopped 
from denying the authority of 8. A G. 
to find his credit.— Mongol! v . Smith, 
[1929] A. D. 382.— 8. AF. 

PART X. SECT. 1, SUB-SECT. 1.— 
A. (a) i. 

2457 i. Agent cannot sue.] — Pltf. sent 
to defts. a quotation for goods, written 
on paper beaded, "Niels Storaker. 
Representative for Alliance Export A 
Import Co., Christiania, Norway. 
AU orders A oontract* are subject to 
the suppUers* terms of oontraot. No 
order or oontraot is firmly aooeptea 
until the suppUers have consented to 
book It." In the letter he wrote : 
“ All orders are booked on the under- 
stand^ 
the _ 

sailing 

order. Pltf. wrote to aefts. saying : 
" I have oahled the order over to-day 
A I hope soon to be able to give upon 
oable acceptance . " Subsequently he 
wrote : " I am glad in being able to 
Inform you that the above-mentioned 
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order has been booked by my princl- 

S als A will send you official confirm a- 
on in due course." Pltf. ’s letters 
were aU signed " Niels Storaker " 
without any qualification : — Held : 
pltf. was contracting merely as agent, 
not as principal, A was not entitled 
to sue on the contract. — Storaker **. 
Southouse A Long, Ltd. (1920), 20 
8. R. N. 8. W. 190.— AU8. 

2457 II. .] — An order for books, 

addressed to the publishers on a form 
apparently supplied by them, re- 
quested deUvery through " your dis- 
tributors," oontained an agreement to 
pay them (the distributors) at their 
office A provided that “ this order to 
be binding shall be accepted -by them." 
The distributors supplied the cooks. A 
sued for the price : — Held : the action 
was not maintainable. — Wise r. Kerr, 
[1925) 1 W. W. R. 849 ; 35 B. C. R. 
161.— CAN. 


2457 ill. . — Barxlet v. 

WiNNYCHUK (Alta.), [19261 4 D. L. R. 
538 ; [19261 JW.W.R. 327.— CAN. 

24671. Agent real principal. ] — Where 
an agent names his principal A makes 
the contract as agent on his behalf, he 
o&nnot enforce it, even though he is 
the real principal, unless the other 
party has affirmed the contract with 
knowledge of the fact.-*-GLABGOW v. 
Hood, [1920] N. Z. L. R. 586.— N.Z. 


PART X. SECT. 1, SUB-SECT. 1.— 
A. (a) U. 


2471 vi. Father dt son.) — A 

person noting for a disclosed principal 
in a oontraot is not liable thereon, 
unless there be droumstanoes to show 
that he Intended to render himself 
liable. The foot that a son residing 
with his father telephones for a 
physician tc oome A attend his father’s 
servant who is ill, raises no presump- 
tion that the son agrees to pay for suoh 
service*. — B oocksr e. Stotsmam, 
[1920] SW.W.R. <44 ; 54 D. L. B. 


162.— CAN. 
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of the form of the signature made liable upon 
the charterparty ; (2) the clause in writing 
did not import a promise of liability sufficient 
to rebut any inference to the contrary from 
the form of the signature. — Kimber Coal Co. 
v. Stone & Rolfe, Ltd.. [1926] A. C. 414 ; 
95 L. J. K. B. 601 5 136 L. T. 161 ; 42 
T. L. R. 430 j 31 Com. Oas. 333 ; 17 Asp. 
M. L. C. 37, H. L. 

2476a. .] — Marconi’s Wireless Telegraph 

Co., Ltd. v. Newman, No. 188 a, ante. 

2482a. Person selling “ as agent for ” named 
principal.] — James (Arthur) & Co. v. John 
Weston & Co., Ltd. (1929), 73 Sol. Jo. 484. 

2487a. .1 — Pltf., a builder, did work on the 

order of H., a director of a co. for which pltf. 
had previously done work on Q/s order. As 
the work proceeded pltf. prepared estimates 
& addressed them to the co. whose name he 
had entered in his books. When the work 
was finished he was paid a sum on account, 
but when trying to get payment of the 
balance he was told that the work had not 
been ordered on behalf of the co., but for 
other principals. Thereupon he sued H. 
The judge found that H. impliedly undertook 
personal liability for the work, that pltf. 
gave credit to the co. up to a certain date, 


but did so under a mistaken impression, 8 b 
that he never gave exclusive credit to them 
in such a way as to bind himself to look to 
them, & that he never gave credit to H. before 
the work was completed : — Held : H. was 
liable for the balance. — Gardiner v. Head- 
ing, [1928] 2 K. B. 284 ; 97 L. J. K. B. 766 ; 
139 L. T. 449, C. A. 

2501. Add. Annotations : — Refd. Phillips v. Brooks, 
[1919] 2 K. B. 243 ; Said v. Butt, [1920] 3 
K. B. 497 ; Lake v. Simmons, [1927] A. C. 487. 

2502. Add. Annotation : — Consd. Dyster v. Ran- 
dall, [1926] Ch. 932. 

2504. Add. Annotation : — Consd. Rederi Akt. 
Transatlantic v . Drughom, [1918] 1 K. B. 394. 

2523a. Judgment obtained against undisclosed 
principal — Judgment unsatisfied.] — A per- 
son making a contract with an agent, who 
is acting on behalf of an undisclosed principal, 
cannot sue the agent on the contract after 
having obtained judgment upon it against 
the undisclosed principal, even though such 
judgment is still unsatisfied. — London 
General Omnibus Co., Ltd. v. Pope (1922), 
38 T. L. R. 270. 

2531. Add. Annotations : — As to (1) Refd. Ariadne 
S.S. Co. v. KcKelvie, [1922] 1 K. B. 518. 


2488 i. Aoent real principal.] — Pltf. 
signed an order for the purchase of a 
tractor addressed to a co., for whom 
deft, claimed to have made the sale as 
agent only : — Held : deft, was liable as 
the real vendor. — Peterson v. Cush- 
man Motor Works, [1922] 2 W. W. It. 
1041 ; 67 D. L. R. 38.— CAN. 

sk. Contract for work dt labour .] — 
After Judgment by default on common 
counts for work & labour, etc., deft, 
may show on the execution of writ 
of inquiry that he contracted merely 
as agent of the person to whom the 
credit was given. — Falls v. 8 argent 
(1846), 3 Kerr. 248.— CAN. 


PART X. SECT, 


!T. 1. S 
A. (b) ii, 


SUB-SECT. 1.— 


• 1, .] — Every person who in 

making a contract discloses the 
existence, but not the name, of the 
principal on whose behalf he is acting, 
la personally liable on the contract 
to the other contracting party. — 
Gladue v . Walch, fl»18] 3 W. W. R. 
976 ; 43 D. L. R. 757.— CAN. 

e ii. .] — An agent who buys as 

agent to the knowledge of the seller, 
cannot be made personally liable for 
the price. — D aniels v. Baker, Fritz 
v . Baker, 11937] 3 D. L. R. 115. — CAN. 

• ill. Name disclosed hy third party. 
Under Indian Contract Act, n. 280, 
pltfg, as agents for an undisclosed 
principal, could personally enforce the 
contract. The expression “ where the 
agent does not disclose the name of 
the principal ” does not apply to a 
case where the name of the principal 
is disclosed not by the agent, hut hy a 
third party.— Kapurji Magniram v. 
Panaji Derichand (1928), I. L. R. 
53 Bom. 110.— IND. 

2492 i. Aoent real principal .] — 
Where the owner in equity signs a 
contract for the sale of land ** as agent 
for the owner " evidence is admissible 
to show that the person so contracting 
Is the owner, 8c he is entitled to sue the 
purchaser without having given him 
notioe prior to action brought that he 
was the principal, 8c not the agent.— 
MaoCormac v. Bradford, (19273 
8. A. 8. R. 152.— AUS. 

•L Person contracting for “buyer.”] 
— In pursuance of authority given hy 
deft, his agents purchased sheep tor 


pltf. In none of the telegrams between 
pltf. 8c deft.’s agents hy which the 
purchase was arranged was deft, 
named, but the last telegram from the 
agents contained the words “ Buyer 
confirms sale ” : — Held : the words 
** Buyer confirms sale ” showed that 
deft.’s agents were contracting as 
agents, & relieved them from personal 
liahjlity on the contract. — Murray t>. 
Hopkins, [1919] N. Z. L. R. 689.— N.Z. 


PART X. SECT. 1, SUB-SECT. 1.— 
A. (o) i. 


2497 v. . ] — Where an agent for 

an undisclosed principal contracts on 
such terms as import that he is the 
real 8c only principal, the undisclosed 
principal cannot sue or he sued on 
the contract. — W est v. Dillioan, 
[1921 ]N. Z. L. R. 617.— N.Z. 

2497 vi. Agent real principal. 1 

— Where a person who purports to 
contract as agent for an undisclosed 
principal is in fact the principal In the 
transaction, it is not clear whether or 
not he is entitled to sue on the con- 
tract as principal. — G lasgow v. Hood, 
[19201 N. Z. L. R. 586.— N.Z. 

2497 vii. Damage suffered by 

principal.] — In an action against ship- 
owners for payment of the balance of 
the contract price of goods for a ship, 
the shipowners oounterclaimed for 
damages for breach of contract. In 
tho course of the action it appeared that 
the shipowners were not tne registered 
owners of the ship, but merely acted 
as managers for a co. which owned 
her : — Held : as Jtttfs. had in the cir- 
cumstances elected to treat defts. as 
their debtors, defts. were entitled to 
counterclaim for damages although 
the damages had been Buffered by 
the principals whom they represented, 
8c not by themselves. — Craig 8c Co. 
v. Blaokater, [1923] S. C. 472. — 
SCOT. 


PART X. SECT. 1. SUB-SECT. 1.- 
A. (o) II. 

2510 xfv. .) — Where a person 

makes • a contract In bis own name 
without disclosing either the name 
or oxistenoe of a principal, be Is 
primarily liable on the contract to the 
other contracting party, — Gladue t>. 

Walch, [19181 8 W. W. ~ 

D. L. R. 767.— CAN. 


R. 976 ; 43 
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2610 xv. .1 — In an action for 

tho hire of a dredge obtained by deft. 

M. from pltf., relief was sought against 
deft. J. as undisclosed principal : 
— Held : suspicious clronmstanoos in 
the relations between M. 8c J. were not 
sufficient to support tho Judgment 
against J., in the face of the denial 
of defts. that any such relation 
existed. — Nova Sootia Dredging Co., 
Ltd. v . Musorave & Co. (1918), 52 

N. 8. R. 71 ; 40 D. L. R. 589.— CAN. 


2610 xvi. .] — An agent, who 

does not clearly indicate to the third 
party that he is acting as an agent, is 
personally liable. — Hills v. Swift 
Canadian Co.. [1923] 3 D. L. R. 997.— 
CAN. 

2510 xvil. .1 — Litchfield v. 

Saskatchewan 5c Battle River Land 
& Developing Co. (Sosk.) (1908), 7 
W. L. R. 475.— CAN. 

2510 xvili. .) — West v. Dilli- 

oan, No. 2497 v.. ante. — N.Z* 

2510 xlx. .] — McGrba v. Bar- 

h an- Jenkins Commission Co. 8c Raby, 
[19301 2 W. W. R. 63 ; 8D.L.E. 481 : 
24 Alta. L. It. 521.— CAN. 

2510 xx. .1 — Agent Is per- 
sonally liable for the price of goods 
unless he can prove that the vendor 
knew he was the agent of someone else. 
— SHROccin v. Moss, (1934] 4 D. L. R. 
80 : 7 M. P. R. 485.— CAN. 

2510 xxl. .] — R., a shorthand 

writer, supplied L., a solr., with notes 
of evidence taken at the hearing of an 
inquiry before a certain commission. 
L., who, at the inquiry, was acting 
for several clients, ordered the notes 
verbally but, when doing so, did not 
state specifically that he was ordering 
them on behalf of any of bis clients. 
R. sued L. for the price of tho notes. 
At the bearing the presiding Judge held 
that he was not satisfied that a custom, 
under which, in the circumstances, L. 
would be liable, had been proved. 8c 
granted a non-suit. On appeal : — 
Held : the true question for determina- 
tion was whether the contract between 
the parties was such that deft., when 
ordering the notes, made it clear that 
he was not to be personally liable. 
Therefore, the non-suit should be set 
aside.— Rutter v. Linton (1936). 
35. 8. R. N. S. W. 132 ; 62 N. 8. W. 
W. N. 13.— AUS. 


4* 
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As to (2) Reid. Universal Steam Navigation 
Oo. v. McKelvie, [1023] A. 0. 402. 

2387. Add, Annotations : — Retd. Ariadne S.S. Oo. 
v . McKelvie, [1022] 1 K. B. 518 ; Universal 
Steam Navigation Oo. v, McKelvie, [1023] 
A. 0. 402. 

2542. Add, Annotation : — Reid. Ariadne S.S. Oo. 
v , McKelvie, [1022] 1 K. B. 518. 

, 2548. Add, Annotations : — Consd. Kimber Coal Oo. 
v. Stone A Roll®, [1026] A. O. 414. Held. 
Ariadne S.S. Oo. v, McKelvie, [1022] 1 K. B. 
518 ; Universal Steam Navigation Oo. v, 
McKelvie, [1028] A. 0. 402. 

2544. Add, Annotation : — Consd. Kimber Coal Co. 
*. Stone A Rolfe, [1026] A. O. 414. 

2545. Add, Annotations : — Reid. Ariadne S.S. Oo. 
v. McKelvie, [1022] 1 K. B. 618 5 Universal 
Steam Navigation Oo. v, McKelvie, [1923] 
A. 0. 492. 

2546. Add. Annotations : — As to( 1 ) Consd. Ariadne 
S.S. Oo. v. McKelvie, [1022] 1 K. B. 5118 ; 
Universal Steam Navigation Oo. v. McKelvie, 
[1023] A. 0. 492 ; Kimber Coal Co. v. Stone 
A Rolfe, [1926] A. O. 414. As to (2) Apprvd. 
Universal Steam Navigation Oo. v. McKelvie, 

* [1023] A. O. 402. 

2546a. Unnamed principal.] — Appelts., 

* pltfs. in the action, were English timber 
brokers. In Oct. 1920, they, as brokers 
acting on behalf of a foreign seller, sold to 
reap., an English buyer, a quantity of timber. 
The contract of sale was signed by applts. 
as brokers A was expressed to be made on 
account of our principals,” but the name 
of the seller was not disclosed. Delivery 
was to he made by instalments, A the first 
instalment was accepted A paid for by 
reap, without question. The second instal- 
ment was then delivered, but before paying 
for it reap, discovered that the seller was a 
merchant at D. with whom he had previously 
been in litigation A against whom he had a 
judgment which was still unsatisfied. Resp. 
thereupon refused to pay for the second instal- 
ment but offered to set off the price against 
so much of his unsatisfied judgment. Applts. 
had meanwhile paid the foreign seller them- 
selves A had obtained the documents from 
him, and they brought this action in their 
own name to recover the. price from resp. : — 
Held: dismissing the appeal ( 1 ) as applts. 
had only signed the contract in their capacity 
as brokers they had not themselves either 
rights or liabilities under it ; A (2) on the 
evidence there was no custom in tne trade 
under which the ct. could imply an inde- 
pendent contract by the buyer to become 
liable to pay the brokers instead of their 
principals. — F latau, Dick A Oo. v. Keeping 
(1031), 36 Com. Oas. 243, O. A. 

<a “ l * '• Go "“ d ’ 

2549. Add, Annotation : — As to (2) Refd. Ariadne 
S.S. Oo. v. McKelvie, [1922] 1 K. B. 518. 

2549a* — — — — Agents also described as char* 
terns.] — A charterparty was expressed to be 
made “ between T. H. S, A Oo., agents for the 


owners ” of a steamer, 44 A J. McK. A Oo., 
charterers,” A was signed “ For A on behalf 
of J. McK. A Co. [as agents), J. A. McK.” 
The steamer was to load a cargo of coal on 
the Tyne A proceed to a foreign port, A 
provision was made for the payment by the 
charterers* of demurrage in tne event of the 
steamer being detained beyond the stipulated 
time either at the port ox loading or at the 
port of discharge. The charterparty con- 
tained numerous other provisions imposing 
obligations on the charterers. The owners 
were aware at the time when the charter- 
party was signed that J, McK. A Oo. were 
acting for other persons. In an action by 
the owners against J. McK. A Oo. for demur- 
rage at the port of discharge : — Held : defta. 
having signed as agents were not liable as 
principals to pay demurrage, notwithstanding 
that they were described as charterers in the 
body of the charterparty. — Universal Steam 
Navigation Oo. v, McKelvie (J.) A Oo., 
[1923] A. 0. 492 ; 92 L. J. K. B. 647 5 129 
L. T. 395 ? 39 T. L. R. 480 5 67 Sol. Jo. 
593 ; 16 Asp. M L. 0. 184 ; 28 Com. Cas. 
353, H. L. ; affg. S. 0. sub nom. Ariadne S.S. 
Oo., Ltd. v. McKelvie (J.) A Oo., [1822] 
1 K. B. 618, C. A. 

Annotation & : — Consd. Flatau, Dlok Sc Oo. v. Keeping (1931), 
36 Com. Oae. 248. Bold. Kimber Goal Co. v. Stone Sc 
Rolfe, [19261 A. C. 414. 

2553. Add. Annotation : — Refd. Universal Steam 
Navigation Co. v. McKelvie, [1923] A. C. 492. 

2559. For ” 2 0. A P. 145 ” read " 2 O. A P. 124.” 

2563. Add. Annotations : — As to (1) Consd. Kimber 
Coal Co. v. Stone A Rolfe, [1920] A. C. 414. 
As to (3) Refd. Universal Steam Navigation 
Co. r. McKelvie, [1923] A. C. 492. 

2564. Add. Annotations : — As to <1) Refd. Kimber 
Coal Co. v. Stone A Rolfe, [1026] A. O. 414. 
As to (2) Refd. Marconi’s Wireless Telegraph 
Oo. v . Newman, [1930] 2 K. B. 292. 

2566. Add. Annotations: — Consd. Ariadne S.S. 
Oo. v. McKelvie, [1922] 1 K. B. 518 ; Univer- 
sal Steam Navigation Oo. v. McKelvie, [1923] 
A. C. 492. 

2567. Add. Annotations: — Consd. Kimber Coal Oo. 
v. Stone A Rolfe, [1926] A. C. 414. Held. 
Ariadne S.S. Co. v. McKelvie, [1922 1*1 K. B. 
618. 

2571. Add. Annotations : — Overd. Universal Steam 
Navigation Co. v. McKelvie, [1928] A. C. 492. 
Refd. Kimber Coal Co. v. Stone A Rolfe, 
[1920] A. C. 414. 

2575. Add. Annotation : — Consd. Benton v. Camp- 
bell, Parker, [1925] 2 K. B. 410. 

2676. Add. Annotation : — Expld. Akt. Ocean v, 
Harding, [1928] 2 K. B. 371. 

2577. Add. Annotation : — As to (1) Rdtd. Weeta- 
cott v, Hahn, [1918] 1 K. B. 495. 

2588. Add Annotation : — As to (2) Refd. Univer- 
sal Steam Navigation Co. v. McKelvie, 
[1923] A. C. 402. 

8584. Add* Annotation : — Refd* The lizzie, [1010] 
P. 22. 


*ART X. SECT. SUB-SECT. l.~ 


* 6911 * 1 . 


Where a wife con- 


tracting for the wle of a house steed 
a document in her own name without 


any indication that she was acting as 
agent for her husband, A expressly 
purported ae owner to contract for 
payment to pltf. of the commission 
on the sale thereof:— Btii: parol 
evidence was not admissible in an 
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action against the husband to show 
that she was in fact acting ee agent.— 
Katun** v. OvmMMomlMMmt Co., 
CltMlJL p, Xu B. 201 ; 26 a W. N. 
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2585. Add. Annotation : — Aa to (X ) Raid. Universal 
Staam Navigation Co. v MoKelvie, [1923] 
A. 0. 492. 

2591. Add. Annotation : — Raid. Ariadne S.S. Oo. 
v. MoKelvie, [1022] 1 K. B. 618. 

2594. Add. Annotations : — A$ to (2) Rafd. Bennett 

v. Whitehead, [1926] 2 K. B. 380 ; Perkins 
v. Stevenson & Son, Ltd. (1939), 161 L. T. 
149. 

2595. Add. Annotation : — DIatd. Drughorn v. 
Bederiakt* Trans-Atlantic, [1919] A. 0. 203. 

2597. Add. Annotation : — A a to (1) Consd. Kimber 
Coal Oo. v . Stone A Bolfe, [1926] A. 0. 414. 
2599. Add. Annotation : — Raid. Ariadne S.S. Oo. 

i). MoKelvie, [1922] 1 K. B. 618. 

2606* Add. Annotations: — Distd. Drughorn v. 
Bederiakt. Trans-Atlantic, [1919] A. C. 203. 
Raid. Bederiakt. Argonaut v. Hard, [1918] 
2 K. B. 247 $ Collins v . Associated Greyhound 
Racecourses, [1930] 1 Oh. 1. 

2608. Add. Annotations : — Generally , Retd. Vande- 
pitte v. Preferred Accident Insurance Co. of 
New York, [1933] A. C. 70 ; Harmer v. 
Armstrong, [1934] Ch. 66. 

2609. Add. Citations : — Bederiaktiebolagbt 
Argonaut v. Hani, [1918] 2 K. B. 247 ; 87 
L. J. K. B. 999 ; sub nom. Argonaut v. 
Hani, 14 Asp. M. L. C. 310. 

Add. Annotation : — Reid. Drughorn v . Rede- 
riaktiebolaget Trans- Atlantic, [1919] A. C. 
203. 

2609a. .] — The description in a charterparty of 

one of tne contracting parties as “ charterer ” 
does not, of itself, designate him as the only 
person to fill that position. 

An action for breach of charterparty was 
brought by persons claiming to be the un- 
disclosed principals of a party described in 
the contract as “ charterer,” & objection was 
taken to the admission of evidence that pltfs. 
were in fact the charterers, on the ground 
that such evidence would contradict the 
written contract : — Held : the evidence was 
admissible. — Drughorn (F.), Ltd. v. Bede- 
RIAKTEEB OLAGET TRANS- ATLANTIC, [1919] 
A. O. 203 ; 88 L. J. K. B. 233 ; 120 L. T. 
70 ; 36 T. L. B. 73 ; 03 Sol. Jo. 99 ; 14 


Asp. M. L. 0. 400 ; 24 Com. Cas. 46, H. L. ; 
affg. S. 0. sub nom . Bederi Art. Trans- 
atlantic v. Drughorn, [1918] 1 K. B. 894, 
0. A. 

Annotation : — Consd. Ariadne S.S. Oo. v. MoKelvie, [1922] 
1 K. B. 518. 

2610. Add. Annotation : — As to (2) Retd. Keen v. 
Mear (1920), 124 L. T. 19. 

2613. Add. Annotations : — Held. Wilson v. United 
Counties Bank, [1920] A. C. 102 ; Harmer v. 
Armstrong, [1934] Oh. 66. 

2620. Add. Annotation : — Retd. Ariadne S.S. Co. 
v. MoKelvie, [1922] 1 K. B. 618. 

2629. Add. Annotation: — Refd. Harmer v. Arm- 
strong, [1934] Ch. 06. 

2034. Before this case, after “ See, now , Bills of 
Exchange Act, 1882 (c. 61), 8. 20,” add “ <fc, 
generally , Bills of Exchange, Vol. VI., 
pp. 112-114.” 

2635. Add. Annotations : —Refd. Elliott v. Bax- 
Ironside, [1925] 2 K. B. 301 ; Kimber Coal 
Co. v. Stone & Rolfe, [1920] A. 0. 414 ; Kettle 
v. Dunster & Wakefield (1927), 43 T. L. B. 
770. 

2639. Add. Annotation : — Refd. Pocahontas Fuel 
Co. v. Ambatielos (1922), 27 Com. Oas. 148. 

2656. Add. Annotations: — Refd. Elliott v . Bax- 
Ironside, [1926] 2 K. B. 801 ; Kettle v. Dun- 
ster A Wakefield (1927), 43 T. L. B. 770. 

2658. Add. Citations : — sub nom. Crew v. Petit, 3 
Nev. & M. K. B. 466 ; 2 Nev. A M. M. 0. 309. 
Add. Annotation : — Refd. Elliott v. Bax- 
Ironside, [1926] 2 K. B. 301. 

2664. Add. Annotation: — As to (1) Refd. Kimber 
Coal Co. v. Stone A Rolfe, [1926] A. 0. 414. 

2665. Add. Annotations : — Consd. Elliott v. Bax- 
Ironside, [1926] 2 K. B. 301 ; Kettle v. Dun- 
ster A Wakefield (1927), 43 T. L. R. 770. 

2666. Add. Annotations ; — Generally , Refd. Kettle 
v. Dunster A Wakefield (1927), 43 T. L. R. 
770 ; Britannia Electric Lamp Works, Ltd. v. 
Mandler A Co., Ltd. A Mandler, [1939 1 2 
K. B. 129. 

2686. Add. Annotations : — Refd. Weiss, Biheller A 
Brooks v . Farmer, [1923] 1 K. B. 220 ; West- 
minster Bank v. Hilton (192fi), 136 L. T. 316. 


PART X. SECT. 1. SUB-SECT. 1.— 
B. (o) ii. 

8598 U. — — ♦} — Whore a oontraot in 

entered into by an agent in his own 
name A the terms thereof clearly 
indicate personal liability the agent 
Is personally bound by the oontraot. 
regardless of his Intention, unless it 
oaa be shown by extrinsic evidence 
that there was an express agreement 
that the agent should not be liable A 
that the contract rendering him liable 
was to drawn by mistake. — Currie v. 
Rural Municipality op Wrepord, 
No. 380, A Lasher, [19181 1W.W.R. 
815 ; 89 D. L. Hr. 516 : 11 Bask. L. K. 
33.— CAN. 

am. — Sale of shares .] — An In- 
vestor purchased from a chartered 
accountant 150 shares In a oo., paid the 
price therefor. A received from the char- 
tered accountant a receipt, which ac- 
knowledged payment of theprioeof 150 
shares A concluded with these words: 
M the transfer tor which will be tout 

K u for Mgnatnre in due course.” 

an action at the instance of the 
purchaser against the chartered ac- 
countant tor transfer of the shares 
or repayment of the price deft, denied 
liability, averring that his position in 


the transaction was merely that of an 
agent for a disclosed principal : — 
Held : on the terms of the receipt 
deft, was personally liable to imple- 
ment the contract of sale, A it was 
incompetent for him to adduce parol 
evidence to show, in contradiction of 
Its terms, that he was merely an agent. 
— Lindsat e. Craig, [1919] 8. C. 139 ; 
56 So. L. R. 93 : [1918] 2 S. L. T. 821. 
—SOOT. 

FART X. SECT. U SUB-SECT. 2.— 0. 

hi. A clause in a 

document under seal purporting to 
bind a person as .principal of one of 
the parties, cannot so bind him where 
the deed was .not executed by him 
or executed in his name. — Battle 
Creek Toasted Corn Flake Co. v. 
Kellogg Toasted Cork Flake Co., 
[1928] 4 D. L.H. 548.— CAN. 

FART X. SECT. 1, SUB-SECT. S.— 

». A). 

sL General rule .1 — The name of a 
person or firm to be charged upon a 
negotiable instrument should be okatrly 
stated on the face or on the back- of the 
document. A promissory note w as 
signed by a chatty who was alleged 


to be the agent at applt. firm. The 
ohetty signed It in his own name A it 
contained no promise by applt. firm 
to repay the loan : — Held : the firm 
was not liable.— P. R. M. P. B. 
Chettyar v . MunIyandi Servai 
(1932), X. L. R. 10 Ran. 257.— IND. 

PART X. SECT. 1. SUB-SECT. 4.— 
B. (a). 

sn. Failure of foreion principal to 
perform oontrad,] — Defta., acting on 
behalf of a foreign shipowner, who pro- 
posed to establish a service from 
Halifax to Havana A other southern 
ports, contracted in their own name 
with pltf. to provide space on the ship 
for a shipment of timber to be carried 
from Halifax to Buenos Ayres. The 
proposed service was abandoned by 
the shipowner, so that the contract 
entered Into by defta. could not be 
performed : — Held : there having been 
failure on defta.' part to disclose that 
they were merely acting in the capacity 
of agents for a foreign principal, they 
were liable to pltf. for damages result- 
ing from cancellation of the snip's 
sailing. — Shepard A Morse Luhbjrr 
Co. Incorporated t». Mathers (I. H.) 
A Son, [1926] 2 D. L. R. 457 ; 58 
N. 8. R. 460.— CAN. 
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2695. Add. Annotations; — As to (1) Overd. Univer- 
sal Steam Navigation Oo. v. McKelvie, [1923] 
A. 0. 492. Generally , Reid* Kimber Goal Oo. 
v , Stone A Rolfe, [1926] A. 0. 414. 

2701. Add, Annotation: — Consd. Akt. Ocean v. 
Harding, [1928] 2 K, B. 371. 

2712. Add, Annotations : — Reid. Greenwood v. 
Martin's Bank, Ltd., [1932] 1 K. B. 371 ; 
Old Gate Estates, Ltd. v. Toplis & Harding & 
Bussell, [1939] 3 All E. B. 209. 

2713. Add, Annotation : — Reid. Consolidated En- 
tertainment, Ltd. v. Taylor, [1937] 4 All 
E. R. 432. 

2726. Add, Annotations: — As to (2) Retd. Public 
Works Oomrs v, Pontypridd Masonic Hall 
Oo., [1920] 2 K. B. 233. Generally , Consd. 
GiUeghan v. Minister of Health (1931), 47 
T. L. B. 439. Refd. Rowland v. Air Council 
(1923), 39 T. L. R. 228. 

2726a. Minister of Health — For breach of contract.] 
— By Ministry of Health Act, 1919 (c. 21), 
s. 7 (1), “ The Minister may sue & be sued by 
the name of the Minister of Health, & may for 
all purposes be described by that name ” : — 
Held : this provision does not enable an* 

* action to be brought against the Minister for 
alleged breach of a contract made by the 
Minister as a servant of the Crown, & the 

* proper remedy is against the Crown by 
petition of right. — Gill* ohan v. Minister 
of Health, [1932] 1 Oh. 88 ; 101 L. J. Ch. 
81 ; 146 L. T. 231 ; 47 T. L. B. 439. 

2727. Add, Annotations: — Consd. Gilleghan v. 
Minister of Health (1931), 47 T. L. R. 439. 
Refd. Publio Works Comrs. v, Pontypridd 
Masonic Hall Co., [1920] 2 K. B. 233. 


2729. Add, Annotations : — Folld. Hosier v, Derby 
(Earl), [1918] 2 K. B. 671. Refd. China 
Navigation Co. v< A.-G. (1932), 48 T. L. B. 
375. 

2781. Add, Annotation ; — Refd. Johnstone v. Ped- 
lar, [1921] 2 A. 0. 262. 

2732. Add, Annotation : — Refd. China Navigation 
Co. v. A.-G. (1932), 48 T. L. B. 375. 

2733a. For declaration as to meaning of con- 

tract.] — By a contract made between pltfs. 
A the Secretary of State for War the Secretary 
of State hired from pltfs. a steam engine & 
hay press upon the terms that the engine 
should be used only for the purpose of work- 
ing the press. Pltfs. brought an action 
against deft., who was Secretary of State for 
War at the date of the writ, but at the date 
of the contract did not nor did he now hold 
that office, alleging that deft, had im- 
properly used the engine for other than the 
specified purposes, & claiming a declaration 
that pltfs. were entitled to compensation 
for the improper use of the engine, A certain 
other declarations as to the construction A 
meaning of the contract : — Held : the action 
was not maintainable. It could no more be 
brought against a servant of the Crown for 
a declaration as to what the contract meant 
than for substantive relief upon the contract 
itself. — Hosier Brothers v. Derby (Earl), 
[1918] 2 K, B. 671 ; 87 L. J. K. B. 1009 ; 119 
L. T. 351 ; 34 T. L. R. 477, O. A. 

2734. Add, Annotations : — Consd. B. v. Income Tax 
Special Purposes Comrs., Ex p. Dr. Barnado’s 
Homes National Incorporated Assocn., [1920] 


PART X. SECT. 1. SUB-SECT. 4.— E. 

2709 111. Principal undisclosed — 

Principal no right to sue .] — Cohen v. 
Dominion Atlantic Ry. Co. (1931). 
3 M. P. K. 495 : affd., (19311 S. C. H. 
715 ; [19321 2 D. L. R. 815.— CAN. 


PART X. SECT. 1, SUB-SECT. 5. 

271211. On behalf of unincor- 

porated body.] — An officer of a brother- 
hood lodge, an unincorporated body, 
who as suoh offioer on behalf of the 
lodge borrows money A signs docu- 
ments purporting to obligate It to 
» repayment, is personally liable for 
repayment, having contracted for a 
principal who had no existence in law. 
— Finlay v. Black, (19211 2 W. w. R. 
807.— CAN. 

2712 til. .1 — A person can- 

not be the agent of a projected but 
actually as yet non-existent oo., A 
the oo. when formed cannot take 
advantage of any contract entered 
Into by a person purporting to act 
as Its agent, whether by attempted 
ratification or otherwise : but a person 
may make a provisional contract not 
to beoome binding — Ue. not to be 
a contract at all — unless A until the 
co. beoomes entitled to commenoe 
business. Hudson -Mattaqami Ex- 
ploration Mining Oo. t. Wkttlaufkr 
Brothers, Ltd., [1928 J 3 D. L. R. 
661 : 69 O. L. R. 887.— CAN. 

2712 lv. .1 — A oo. cannot 

he bound by any oontract made on Its 
behalf before It oomes into existence, 
nor oan It, subsequent to ite formation, 
ratify suoh e oontract, — Wkarne 
Brothers v. Ruses Engineering 
Works (1928), I. L, R. 7 Ran. 144.— 
1ND. 

tp. Bdlofexchamat acospfed — name 
of nnn-esriMent co m pa n y.] — Deft., a 
member of a firm, H. A 8., represented 
A warranted to pltf. that 9. A 8. Co., 


Ltd., were an incorporated co. A that 
he was authorised by it to aooept a 
bill of exchange as its agent. He 
accepted a draft In the name of the 
oo. A pltf. upon the faith of such 
assertion A warranty discounted the 
draft. H. A 8. Co., Ltd., were not 
then an incorporated oo. : — Held : 
deft., by his aooeptanoe of the draft 
In the name of a non-existing oorpn., 
warranted A represented that there 
was such a oorpn. in existence A that 
he had authority to aocept the draft 
for that oo., A not having any suoh 
authority, he was personally liable 
for the amount of the draft A the costs 
A expenses incurred by pltf. in en- 
deavouring to collect same from H. 
A S. Co., Ltd.— Bank op Nova Scotia 
v. Hatfield (1920), 48 N. B. R. 13 ; 
68 D. L. R. 136.— CAN. 


sq. Purchase of goods on behalf of 
firm — Firm having disposed of business. ] 
—Pltfs., owners of an apple orchard, 
were visited by C., acting for deft, co., 
who represented to pltfs. that he was 
buying on behalf of N. A L.. a firm 
which had been well-known to pltfs. 
in previous years as buyers of agples. 


A was represented to pltfs. by < 
•all right, 


solid as a rook ” A ** Lad 

been running since 1847.’* A paper was 
produced A signed by pltfB. containing 
particulars of the proposed sale A 
purporting to be made, between pltfs., 
as sellers, A N. A L„ or their agents, 
as buyers. Pltfs. delivered their 
apples to deft., A reoelved payment on 
account in cheques of deft. oo. At the 
time of the transaction N. A L. had 
gone out of business, having disposed 
of the same to another oo., whteh 
after changing Its name several times 
had gone Into liquidation : — Held : 
deft. co. was liable to pltfs. for the 
balance remaining unpaid on aooount 
of the sale. — Brennan v. Berwick 
Fruit Oo., (1928) 1 9.L.K. 548 ; 59 
N. 8. R. 510 .— CAN. 
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PART X. SECT. 1, SUB-SECT. 6.— 
A. (a). 

2780 i. Secretary of State for India — 
Contract for supply of goods by Com- 
manding Officer— Contract ultra vires. J 
— Pltf. having entered Into a oontract 
for the supply of horses' food with the 
officer commanding the depot of a 
cavalry regiment, sued the Secretary of 
State for the balance due to him under 
the contract : — Held : an officer com- 
manding a depot, not being one of the 
officers authorised by the Governor- 
General In Council under Government 
of India Act, 1915, a. 30 (2), to enter 
into contracts on behalf, of the 
Secretary of State, the oontract sued 
upon was ultra vires A could not be 
enforced against the latter. — Secre- 
tary- op State e. Sarin A Co. (1929), 
I. L. R. 11 Lah. 375.— IND. 


or. Who is Crown servant or agent — 
Contractor.] — Reap. oo. entered into a 
contract with the Minister of Railways 
A Canals, as representing the Crown, 
for the enlargement of the L. Canal. 
Applt. oo. had obtained under a lease 
from the Govt, the right to lay A main- 
tain a gas main across the solum of the 
caned. Clause 6 of the lease stipulated 
that, in the event of its gas main being 
from any cause injured, applt. oo. was 
to have no claim or demand against 
“ His Majesty, His servants or agent*/' 
During the execution of the oontract, a 
break occurred In the gas main, A 
applt, oo. claimed damages alleging 
negligence of the reap. co. in dredging 
the bed of the canal r — Hdd : resp« oo. 
was not a M servant " or an “ agent ” 
within the contemplation of olauae 6 
of the lease A was therefore liable in 
damages. — Montreal Light, Heat a 
Power Co. v. Quinlan A Robertson, 
Ltd., (1929] 3 D. L. R. 668 ; S. C. R. 
885; few., 44 Que. K. B. 230: qjfo, 
63JJue. 8. b. 436 ; 31 Rev. Leg. 450,— 
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1 B. 26. Retd. Ohina Navigation Co. v. 
A.-G. (1932), 48 T. L. R. 376. 


2740a. To mess.] — Brown v . Doyle 

(1788), 3 Camp. 61, n. ; 170 Ef. R. 1302. 

2742a. On order of secretary of mess 

oommlttee.] — L ascblles v. Rathbun, No. 
704a, ante . 

2748. Add. Annotation : — Consd. Edwards v. 
Porter (1924), 41 T. L. R. 67. 

2749. Add, Annotations : — Consd. Edwards v. 
Porter, McNeall v. Hawes, [1923] 2 K. B. 
638 ; Edwards y. Porter (1924), 41 T. L. R. 
57. Apld. British Russian Gazette & Trade 
Outlook, Ltd. v. Associated Newspapers, Ltd., 
Talbot v. Associated Newspapers, Ltd., [1933] 
2 K. B. 616. 


2751. Add. Annotation : — Refd. Edwards v. Porter t 
McNeall v. Hawes, [1923] 2 K. B. 638. 

2752. Add. Annotations : — Apld. British Russian 
Gazette & Trade Outlook, Ltd. v. Associated 
Newspapers, Ltd., Talbot v . Associated 
Newspapers, Ltd., [1933] 2 K. B. 616. Refd. 
Edwards v. Porter, McNeall v. Hawes, [1923] 
2 K. B. 538. 

2753. Citations For “ P. O.” read M H. L.” 

2753a. Sale of goods — Principal not entitled 

to sell.] — Where an agent purports to make 
a contract for a principal to buy goods, 
whether ascertained or not, or to sell unascer- 
tained goods, disclosing the fact that he is 
acting as agent, but not disclosing the name 
of his principal, he is personally liable to the 
purchaser if it afterwards appear that the 
principal had no right to sell, it being pre- 
sumed that the purchaser would be unwilling 
to contract solely with an unknown man. 
But this presumption does not exist where a 
specific chattel is so sold, it being impossible 
to suppose that a purchaser would impose or 
an agent accept such a liability. — Benton v. 
Campbell, Parker & Co., [1925] 2 K. B. 
410 ; 94 L. J. K. B. 881 ; 134 L. T. 60; 89 
J. P. 187 ; 41 T. L. R. 662 ; 69 Sol. Jo. 842. 
D. C. 

2755a. Authority to compromise action.] — 

T., who owned a paper, formed a co. with a 
capital of £500 in £1 shares, & transferred his 
paper to the co. in consideration of the 
allotment to him of the 500 shares. T. gave 
Miss P., who was the editor of the paper, 
475 shares, retaining 25 shares himseli. T. 
& Miss P. were the directors of, & the only 
shareholders in, the co. Defts. published in 
one of their papers two articles which T. 
considered to be a libel upon himself & the 
co. to which he had transferred his paper. T. 


A the co. commenced actions for libel 
against defts. There was a meeting between 
T. & H., a representative of defts., with the 
object of settling the litigation, & eventually 
terms of settlement were arranged on 
Oct. 10, 1932, & initialled by T. & H. The 
terms, which were headed with the names of 
two actions, provided : “I accept the sum 
of 1,000 guineas on account of costs & ex- 
penses incurred in full discharge & settlement 
of my claims against ” defts. “ & the claims 
of the ” co. “ A the officers of that co., arising 
out of the articles published in the Daily 
Mail ... A I will forthwith instruct my 
solrs. to serve notice of discontinuance, or 
to take such other steps or to agree to such 
other steps being taken to end the proceedings 
now pending.” Provision was also made for 
a letter in the terms of an agreed draft to be 
written to T. by H. Pltf. co. A Miss P. did 
not agree to the proposed settlement, 
although defts. were ready & willing to carry 
out the settlement, & the actions proceeded 
to trial. Defts. counterclaimed against T. 
for breach of warranty of authority. The jury 
returned a verdict for both T. & pltf. co., « 
judgment was entered for each of pltfs. with 
costs. The Ct. of Appeal, however, held that 
the alleged libel was not a libel on pltf. co., 
<fc set aside the judgment in favour of pltf. 
co. The judge at the trial held that T. 
represented & warranted that he had 
authority to settle the action on behalf of 
pltf. co., whereas in fact he had no such 
authority, & defts. were entitled to an inquiry 
as to the damages they had thereby sustained. 
Defts. appealed ( inter alia) by leave of the 
trial judge, on the question of costs in both 
actions. Pltf. T. appealed against the 
judgment against him for damages for breach 
of warranty of authority on the ground that 
he had never represented that he had 
authority to settle the action on behalf of 
pltf. co., & because the transaction relied 
on in the counterclaim waB only an executory 
accord giving rise to no rights : — Held : 
inasmuch as T. warranted that he had the 
authority that he professed to have, whereas 
in fact he had not that authority, he had 
broken his warranty A was liable in damages. 
— British Russian Gazette & Trade Out- 
look, Ltd. v. Associated Newspapers, 
Ltd. ; Talbot v. Associated Newspapers, 
Ltd., [1933] 2 K. B. 616 ; 102 L. J. K. B. 776 ; 
149 L. T. 546, C. A. 

2767. Add. Annotation : — As to (1) Consd. Edwards 
v. Porter (1924), 41 T. L. R. 57. 


PART X. SECT. 1, SUB-SECT. 7.— A. 

2748 vj .] — In an action for 

breach of warranty of authority, the 
cause of action 1 b the breach of the 
express or implied promise of the person 
who assume* to act as agent that he 
has authority bo to act, the con- 
sideration necessary to make that 
promise binding being found in the 
action of the other party in entering 
into the ooutract. Pltf. In such an 
action need not establish that be 
believed deft, ’s representation that be 
had authority, though it must appear 
that be acted in reliance upon it.— 
Laooo 9. Brown, [1923] V. L. R. 440. 
— AUS. 


2748 vi. .J— Brooks, Ltd. v. 

Claude Neon General Advertising, 
Im>H [19321 2 D.L.R. 45.— CAN. 


2748 vil. .] — Deft., who at the 

time was president & majority share- 
holder of the R. eo., signed in the name 
of the co. a contract with pltf. for the 
Bale 8c installation of an oil burner for 
the purpose of heating a building which 
was owned by deft. « rented to the R. 
co. The burner was installed, but the 
co. denied liability on the contract &, 
after setting up a defence to an action 
thereon, went' into bkpey. Pltf. then 
sued the present deft, for damages for 
breach of warranty of authority. The 
judge held that dot. was the real pur- 
chaser 8c gave judgment against him 
tor the purchase price; leave being 
given to pltf. to amend the statement 
of claim to accord with the evidence 8c 
the judgment. Deft, appealed 8c pltf. 
cross-appealed for Judgment for breach 
of warranty of authority : — Held : the 
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appeal should be allowed on the 
grounds that deft, was not the real' 
purchaser 8c pltf. had not made out 
a case against him of breach of war- 
ranty of authority. — Pass Oil Bur- 
ners of Canada, ltd. v. Hutchings, 
(193312 W. W. R. 141 ; [1934] 1 D. L. R. 
335 ; 41 Man. L. R. 307. — CAN. 

•t. Liability far return of deposit .) — 
Where a person, falsely representing 
himself to be the agent for the owner of 
certain land, entered into a contract 
for the sale thereof, 8c received s deposit 
on acoount of the purchase money, but 
the vendee could not obtain specific 
performance of the contract : — Held : 
his remedy against the agent for tbe 
return of tbe deposit was at law, 8c 
that a hill for that purpose would not 
lie. — Graham v. Powell (1868), 15 
Gr. 327.— CAN. 
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8761* Add. Annotation : — As to (8) Retd. Edwards 
v. Porter, MoNeali v. Hawes, [1928] 2 K. B. 
538. 

8708. Add, Annotations : — As to (1) Retd. Edwards 
v. Porter, McNeall v. Hawes, [1923] 2 K. B. 
588 $ Edwards v . Porter (1924), 41 T. L. R. 
57. As to (2) Retd. Bs Wingfields, [1923] 2 
. K. B. 112. 

2764. Add, Annotations : — Reid. Russian So English 
Bank v. Baring Bros. & Co., [1935] Ch. 120 ; 
Watts v. Official Solicitor, [1936] 1 All E. R. 
249 ; Myers v, Rothfield, [1938] 3 All E. R. 
498 ; Brendon v. Spiro, [1988] 1 K. B. 176. 
8769. Add, Citation 13 Asp. M. L. C. 463. 

8775a. Acceptance subject to ratification.] — 

Watson v, Davies, No. 1001a, ante. 

2777. Add. Annotations: — Consd. Edwards v. 
Porter. MoNeali v. Hawes, [1923] 2 K. B. 538. 
Apld. British Russian Gazette & Trade Out- 
look, Ltd. v . Associated Newspapers, Ltd., 
Talbot v. Associated Newspapers, Ltd., [1933] 
2 K. B. 616. 

2780. Add. Annotation: — Consd. Edwards tu* 
Porter (1924), 41 T. L. R. 57. 

2768. Add. Annotation : — Held. Smith v. Buskell, 
Buskell t;. Smith & G. W. Ry., [1919] 2 K. B. 

. 362. 

2791. Add* Annotation: — Retd. Cooper v. Dum- 
mett (1930), 70 L. Jo. 394. 

2792, Add. Annotation : — Held. British Russian 
Gazette A Trade Outlook, Ltd. v. Associated 
Newspapers, Ltd., Talbot v . Associated 
Newspapers, Ltd., [1933] 2 K. B. 616. 

2795. Add. Annotations: — Reid. Edwards v. 
Porter, McNeall v. Hawes, [1923] 2 K. B. 
588 ; Edwards v. Porter (1924). 41 T. L. R. 57 ; 
British Russian Gazette & Trade Outlook, 
Ltd. v. Associated Newspapers, Ltd., Talbot 
v. Associated Newspapers. Ltd., [1933] 2 
K. B. 616 ; Gowers v. Lloyds & National 
Provincial Foreign Bank, Ltd., [1937] 3 
All E. R. 55. 

8807. Add. Annotation : — Retd. Holt v. Markham, 
[1928] 1 K. B. 604. 

8812. Add. Annotation : — A to (2) Reid. Archangel 
Saw Mills v. Baring So A.-G., Steam Saw Mills 
v. Baring A A.-G. (1921), 37 T. L. R. 857. 
8814m. Agent receiving proceeds of sale of goods 
for credit of foreign Government.]-— In 1917 
pltfe., under licence from the Russian 


Imperial Govt, exported timber to this 
country, in accordance with the con* 
ditions of the licence, paid the purc hases 
money received by them for the timber to 
deft, bankers for the credit of the Russian 
Govt. They then became entitled to receive 
from the Govt, in Russia an equivalent 
amount in roubles at a fixed rate of exchange. 
In Mar. 1917, the Imperial Govt, was over- 
thrown by a revolution, A was succeeded by 
a Provisional Govt., which in its turn, was, on 
Nov. 7, 1917, displaced by the Bolshevists, 
who, on Dec. 18, forcibly dissolved the 
Constituent Assembly & established a Soviet 
Republic. Pltfs. having received no roubles 
in Russia, brought actions against the 
• bankers to recover two sums of money, one 
of which was paid to them by pltfs. in the 
second action before Nov. 7, So the other by 
pltfs. in the first action on Nov. 8, at which 
date they did not know of the Bolshevist 
revolution. Pltfs. In both actions alleged 
that the bankers So the Russian Govt, were 
merely trustees for them, A the money having 
been paid under a contract, the consideration 
for which had entirely failed, they were 
entitled to recover. Pltfs. in the first action 
further contended that they had paid the 
money under a mistake of fact, & on that 
ground also they were entitled to recover it s 
— Held : (1 ) this money had been paid to the 
bank as agents for the Russian Govt., & the 
ct. would not order payment of it in the 
absence of that Govt, or its representatives ; 
(2) the bank were entitled to keep the money 
in their hands, but must undertake not to 
part with it without notice to pltfs. & an 
order of the ct. — Steam Saw Mills Co. v . 
Baring Brothers So Co., Archangel Saw 
Mills Co. v. Baring Brothers So Co., [1922] 
1 Oh. 244 ; 91 L. J. Ch. 325 ; 126 L. T. 
403 ; 88 T. L. R. 200 ; 60 Sol. Jo. 170, 0. A. 

Annotation* : — As to (1) Reid. Home & Colonial Ineoe. v. 

London Guarantee Sc Accident Co. (1928), 45 T. L. K. 

134 ; Morgan v. Ashcroft, [1938] 1 K. B. 49. 

2815. Add. Annotation : — Retd. Bell v. Lever 
Bros., Ltd. (1931), 140 L. T. 258. 

2818. Add. Annotations : — Consd. Scottish Metro- 
politan Assoe. v . Samuel, [1923] 1 K. B. 348. 
Retd. British American Continental Bank v. 
British Bank for Foreign Trade, -[1920] 1 
K. B. 828. 

2825. Add. Annotation: — Reid. He A Debtor, 
[1928] Oh. 199. * 


PART X. SCOT. 1, SUB-8ECT. 

2765 1. Third party in error a* to 
aetucd soap* of agent* s authority .1 — 
Deft., as agent of absentee landlords, 
Instructed pltf., a solr„ to distrain for 
rent on certain goods. A claim was 
made to the goods by a chattel mtgee., 
whose right was contested by pltf. 
under Instructions from deft., whose 
authority tor such proceedings was 
later repudiated by the landlords: — 
Retd: pltf. oould reoover from deft, 
his oosts of the interpleader proceed- 
ing* upon a warranty of authority.— 
OUNMFW e. Plarta, {19201 3 W. W. Tt. 
898 ; 64 D. L It. XB8. — 0AM. 

•w. Secretary -treemtrer of munici- 
pality, J — Broderick , v. Paynton 
Rubai. Municipality, {1938V 3 

W. W. R. 351 ; 4 D. L. R. 818. — CAN. 

PART X. SECT. 1, SUB-SECT. 2.— 

A. (a). 

2005 ill Subject to special 

terms. i-Pltt listed land with defts. 


tor sale. Defts. secured a prospective 
purchaser, receiving from him 11,000 
as deposit Sc gave a receipt setting 
out the terms of sale So concluding 
thus ; " Money to be refunded u 
Gray Estate fail to deliver, as per 
agreement.** The purchaser refused 
to complete : — Lida : defts. in their 
reoeipt undertook an obligation to the 
purchaser to hold the deposit on his 
behalf. So pltf. oould not recover the 
money from defts. as If it had been 
reeeived by them simply So solely on 
her behalf. — Gray t>. Mmmsmm 
(mj), 70 D. L. JR. 7; (1222] 8 
W. w* R 545.— OAK. 

2505 lv. .] — Where a person who 

has offered, through the agent of an 
owner of land, to buy the land for 
oash pays the agent a deposit on the 

S ropoeea purohase-prioe on the oon- 
itton that the money shall be held 
pending the execution of 


returned, the money will be handed 
back to the payer, the agent is bound 
to so hold the money So return It if 
he cannot procure the transfer. — 
Bell e. Kiiohn, (1931 J S W. W. R. 
701.— CAN. 

2800 v, Larceny from pur- 

chaser.} — An agent ooiurarting to his 
own use a deposit on sale Is guilty of 
larceny from the purchaser. — R. v. 
Spkigal, (1939] 4 D. L. R. 709;. 58 
a O. a 207.— CAN. 

20091a. Where 

a vendor has agreed to nay a com- 
mission to his agent So has agreed that 
the amount received by the agent as 
a deposit from the purchaser should be 
retained by the agent in part pay me nt 

for the balance, the depose must "ft 
treated as paid over to the vendor. So 
In an action for money had So received 
it is only from the vendor that V 
be recovered. — Bi 
£NO, (19183 8 


no 
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MM. Add, Annotations : — ASU. Admiralty Oomn. 
#• National Provincial & Union Bank of 
®n«land (1922), 127 L. T. 462. DUU. Steam 
Saw Mills Co. t>. Baring, Archangel Saw Mills 
Op. «>• Baring, (19221 1 Oh. 244. Consd. 
British American Continental Bank v. British 
Bank for Foreim Trade, [1926] 1 K. B. 328. 
Held. Jones v. Waring A Gillow, fl926] A. 0. 
670; Morgan v. Ashcroft, [1938] 1 K. B. 
49. 

9828* Add. Annotations /—Consd Scottish Metro- 
politan Assoe. v. Samuel, [1928] 1 K. B. 348. 
Held* British American Continental Bank v. 
British Bank for Foreign Trade, [192611 K.B. 
828. 

2831. Add, Annotation : — Consd. Guaranty Trust 
Co. of New York v . Hannay, [1918] 2 K. B. 
823. 

2888. Add, Annotation :— As to (1) Reid. British 
American Continental Bank v. British Bank 
for Foreign Trade, [1926] 1 K, B. 828, 

2837. Add. Annotation : — Retd. Gowers v. Lloyds 
& National Provincial Foreign Bank, Ltd., 
[1937] 8 All E. R. 65. 

2839. Add, Annotations : — Ref d. Marshall Shipping 
Co. v. Board of Trade, [1923] 2 K. B. 343 5 
China Navigation Co. v . A.-G. (1932), 48 
T. L. R. 375. 

2841 . Add . Annotations : — Refd. Holt v. Markham, 
[1923] 1 K. B. 604; Jones v. Waring & 
Gillow, [1926] A. O. 670 ; Morgan v. Ashcroft, 
[1937] 3 All E. R. 92. 

2842. Add. Annotation : — As to (3) Consd. Rek- 
stin v. Severo Sibirsko Gosudarstvemnoe 
Akcionemoe Olschestro Komseverputj & 
Bank for Russian Trade, Ltd. (1932), 48 
T. L. R. 422. Generally , Refd. Rekstin v . 
Severo Sibirsko Gosudarstvemnoe Akcioner- 
noe Olschestro Komseverputj & Bank for 
Russian Trade, Ltd., [1933] 1 K. B. 47. 

2851. Add. Annotation : — Refd. Blaustein v. Maltz, 
Mitchell & Co., [1937] 2 K. B. 142. 

2866. Add. Annotation : — Folld. Hosier v. Derby 
(Earl), [1918] 2 K. B. 671. 

2867. Add. Annotation : — Consd. R. v. Income Tax 
Special Purposes Comrs., Em p. Dr. Bamado’s 


Homes National Incorporated Assocn., [1920] 
1 K, B. 26. 

2877. Add. Annotation : — Consd. Rekstin v. Severo 
Sibirsko Gosudarstvemnoe Akcionemoe 
Olschestro Komseverputj & Bank for Russian 
Trade, Ltd., [1933] I K. B. 47. 

2882. Add. Annotation : — Dbtd. & DUtd. Timp- 
son’s Executors v. Yerbury, [1936] 1 All E. R. 
186. 

2888. Add. Annotations : — Consd. British American 
Continental Bank v. British Bank for Foreign 
Trade, [1926] 1 K. B. 328 ; Jones v. Waring 
& Gillow, [1926] A. C. 670. Rsfd, Gowers v. 
Lloyds & National Provincial Foreign Bank, 
Ltd., [1938] 1 All E. R. 766. 

2895. Add. Annotation: — Refd. Lawrence v. Hayes, 
[1927] 2 K. B. 111. 

2899. Add. Annotation : — Refd. McOreagh v. Judd, 
[1923] W. N. 174. 

2924. Add. Annotation: — Retd. Belvedere Fish 
Guano Co. v. Rainham Chemical Works, 
Feldman & Partridge, Ind Ooope v. Same, 
[1920] 2 K. B. 487. 

2926. Add. Annotation : — Consd. Weld-Blundell v. 

Stephens, [1920] A. O. 956. 

2940. Add. Annotations : — Consd. Fenton Textile 
Assocn. v. Thomas (1929), 45 T. L. R. 264. 
Refd. Understood v. Bank of Liverpool, 
Same v. Barclays Bank, [1924] 1 K. B. 775 ; 
London A Montrose Shipbuilding A Repairing 
Co. v. Barclays Bank (1925), 31 Com. das. 67 ; 
Leitch (William) & Co. v. Leydon ; Barr 
(A. G.) & Go. v. Macgeoghegan (1930), 47 
T. L. R. 81 ; United Fruit Co. v. Frederick 
Leyland & Co. (1930), 47 T. L. R. 33; 
Savory (G. B.) & Co. v. Lloyds Bank, Ltd. 
(1932), 146 L. T. 630 ; The Arpad, [1934] 
P. 189. 

2943. Add. Annotation .-—Refd. Jones 0 . Waring 
& Gillow, [1925] 2 K. B. 612. 

2951. Add. Annotation : — Rsfd. Banbury v. Bank 
of Montreal, [1918] A. 0. 626. 

2953. Add. Annotation : — Consd. Edwards v. 
Porter (1924), 41 T. L. R. 57. 


PART X. SECT. 1, SUB-SECT. 8.— 
A. <b) li. 

2828 v. .1 — If a bank pays 

money on a forged cheque to an inno- 
cent agent who at the time informs 
the bank that he is an agent Sc not a 
principal, Sc who before discovery of 
the forgery pays the money over in 
aooordance with instructions received 
from his principal, the bank cannot, 
recover the amount from such agent. — 
BANQUR D’HOOHELAGA V. MARSHALL, 
[1921] 8 W. W. R. 496; 31 Man 
L. R. 242. — CAN. 

PART X. SECT. 2. SUB-SECT. 2.— 
. A. (o). 

29181 . General rule .) — Where a third 
party has suffered loss or injury he 
has no right of action against an agent 
personally unless the agent has been 
guilty of a wrong or a breach of trust.— 
Wxntbrmutb v. Moulton <1922), 66 
J>. L. R. 653.— CAN. 

PART X. SECT. 2, SUB-SECT. 2.— 
B. (a). 


29441 . Aomt hoMno ffoode for 
principal — Abeohde refusal to true 
owner .) — A servant or agent can be 
sued for ©ouverskta of a chattel mtge. 
claimed by pltf. from the master or 


principal, where the refusal by such 
servant or agent to deliver it to the 
pltf. Is absolute. — A dvance Rumzly 
Thresher Co., Incorporated e. 
Service, [19191 2 W. W. R. 047 ; 
12 Sasic. L. R. 294.— CAN. 

sr. Breach of trust.) — Under an agree- 
ment between pltf. fisunoe oo. Sc deft, 
oo. which was a retail dealer in motor 
oars, the former oo. financed for the 
latter oo. certain shipments of oars 
consigned by the manufacturers, under 
bills of lading with draft attached, to 
the deft. oo. By the terms of said 
agreement deft. oo. covenanted not to 
sell, mtge., etc., the cars without 
first having paid in cash the unpaid 
balance of the purchase-price, Sc to hold 
the oars in trust tor pltf. until their 

E ice had been paid In full, & by the 
tter danse deft oo. also expressly 
admitted that until such amount was 
paid it bad np right or title in the can. 
The oars were never in the p ossessi on 
of pltf., nor did pltf. have any dealings 
with the manufacturers with respect 
to them. The agreement was signed 
for deft oo. by deft., M., its president ; 
Sc through him deft oo. sola the oars 
without having made the payments 
e&tfed for by the agreement Pltf. 
sued both defts. for damages for con- 
version. The defence of the eo. was 
struck out 6c the action proceeded 

hi 


against M. : — Held ; by the agreement 
deft. co. became at least a trustee for 
pltf., 6C that the sale of the oars in 
violation of the agreement was a breach 
of the trust for which deft. M., as well 
as deft, oo., was liable in damages. — 
Dealers Finance Corpn., Ltd. v . 
Masterson Motors, Ltd. 6c Master- 
son, [19311 1 W. W. R. 214 s 4 D. L. R. 
730; reveo., [1931] 1 W. W. R. 194; 
26 8. L. It. 240.— CAN. 


PART X. SECT. 2. SUB-SECT. 2.— 
B. <t). 

2960 i. Misrepresentations — Reek- 
lets.} — Deft., as agent for the owner, 
induced pltf. to purchase a grocery 
business. Pltf. claimed damages from 
deft, on the ground that he had induced 
her to purchase the business by mis- 
representations. The jury found that 
the representations made were untrue, 
that they had been made by deft, 
recklessly Sc without regard to their 
truth or falsehood. Sc that they had 
induced pltf. to purchase the business : 
— Held .* the jury was justified In 
treating deft, 's statements as definite 
representations 6c in concluding that 
they were mode to induce 6c did 
Induce, pltf. to buy the business.— 
EastebbrooX V. , Hopkins, [19181 
N. Z. L. R. 428.— lf.Z. 
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2064, Add. Annotation : — Retd, Gottsch&lck & Co. 
v. Velez & Co. (1036), 53 R. P. C. 403. 

2964a. Negligence — Valuation.] — A block of flats 
was purchased by the promoters of pltf. 
co., &, in the course of the promotion of the 
co., & before the co. was actually formed, the 
promoters employed a member of deft. Arm 
to value the property. The valuation turned 
out to be too high, by reason of the fact that 
wrong figures relating to the rates payable on 
the property were supplied to the valuer. 
These figures were supplied to the valuer by 
two of the promoters. The co. sued, claim- 
ing damages for negligence in the valuation. 
As the valuation was made before the co. 


was formed, the claim in contract failed, & 
it was contended that defts. had made this 
valuation knowing that it was to be used for 
the purposes of the co., & therefore owed a 
duty to the co. to take proper care in making 
the valuation. This contention was based 
on the doctrine of M'Alister (or Donoghue) v. 
Stevenson , [1932] A. C. 562 ; Digest Supp. : — 
Held : the doctrine in M'Alister (or Donoghue) 
v. Stevenson is confined to negligence which 
results in danger to life, limb or health, & 
does not extend to the facts of this case. — 
Old Gate Estates, Ltd. v. Topus & 
Harding <fe Russell, [1939] 3 All E. R. 209 ; 
161 L. T. 227 ; 83 Sol. Jo. 606. 


Part XI.— Duration and 

2970. Add. Annotation : — Refd. Sinfra Akt. v . 
Sinfra, Ltd., [1939] 2 All E. R. 675. 

2985. Add. Annotation : — Refd. Sinfra Akt. v. 

, Sinfra, Ltd., [1939] 2 All E. R. 676. 

2989. Add. Annotation : — Apld, Graves v. Cohen 
(1929), 40 T. L. R. 121. 

8002. Add. Annotation : — Apld. Graves v. Cohen 
(1929), 46 T. L. R. 121. , 

8004. Add. Annotation : — Refd. In the Estate of 
Dinshaw, [1930] P. 180. 

8005. Add. Annotations: — Refd. Albemarle Supply 
Co. v. Hind, [1928] 1 K. B. 307 ; Re Blake, 
Re Hinahan’s Petition of Right, [1932] 1 Ch. 
54. 

8014. Add. Annotation : — Refd. Payzu v. Saunders, 
[1919] 2 K. B. 581. 

8025. Add. Annotation : — Refd. Re Vulcaan Coal 
Co., Harrison v. Harbottle, [1922] 2 Ch. 60. 

8027. Add. Annotation : — As to (1) Folld. Schostall 
v. Johnson (1919), 36 T. L. R. 76. 

8027a. Agent not interned.] — In Aug. 

1912, pltf., who was an Austrian subject 
residing in this country, made with defts., 
who were sugar brokers in L., a contract 
whereby for three years he was to have a 
share or the commissions & profits on certain 
business introduced by him & was to assist 
in defts.' general business in return for a 
share of the profits. War broke out between 
England & Austria in Aug. 1914, but pltf. 
was exempted from internment & was 


Termination of Agency. 

allowed to travel between his house & defts.’ 
place of business. In Sept. 1914, defts. 
‘wrote to pltf. that in the circumstances the 
agreement was null & void, & gave him to 
understand that it was of no use for him to 
attempt to do business for them any longer. 
In an action for breach of the contract : — 
Held : the status of pltf. as the subject of an 
enemy State did not in the circumstances 
make the contract impossible of performance, 
& pltf. was entitled to damages. — Schostall 
v. Johnson (1919), 36 T. L. R. 75. 

3028. Add. Citations: — affd., [1918] A. C. 239; 
87 L. J. K. B. 416 ; 118 L. T. 126 ; 34 
T. L. R. 206 ; 62 Sol. Jo. 290, H. L. 

Add. Annotations: — As to (1) Refd. Ertel 
Bieber Rio Tinto Co., [1918] A. 0. 260. 
As to (2) Dlstd. Fried Krupp Akt. v. Orconera 
Iron Ore Co. (1919), 88 L. J. Ch. 304. Refd. 
Naylor, Benzon v. Krainiscbe Industrie 
Gesellschaft, [1918] 1 K. B. 331 ; Rodriguez 
v. Speyer, [1919] A. C. 69. 

3029. Add. Annotation: — As to (2) Refd. Naylor, 
Benzon v. Krainische Industrie Gesellschaft. 
[1918] 1 K. B. 331. 

3080. Add. Annotation : — Refd. Schostall v. John 
son (1919), 30 T. L. R. 75. 

3081. Add. Annotation : — Consd. Rekstin v. Severo 
Sibirsko Gosudarstvemnoe Akcionemoe 
Olschestro Komseverputj & Bank for Russian 
Trade, Ltd., [1933] 1 K. B. 47. 


PART XI. SECT. 2, SUB-SECT. 1 . — A. 

2066 vil. .] — In an ordinary 

houBe agent's agreement the principal 
may revoke the agent's authority at 
any time before the agent has fully 
performed what he wan authorised to 
do. — Tynan v. A ’Beckett, [1903] 
V, L. R. 412.— AUS. 

8965 vUi. .] — A contract of 

agency can in the absence of a term, 
express of implied to the oontrary, 
he terminated at the will of either 
party. — Pollard e. Gibson, [1924] 
4 D. L. R. 354 ; 56 O. L. R. 424 ; 
varying, 54 O. L. R. 419. — CAN. 

FART XI. 8ECT. 2, SUB-SECT. 1.— B. 

2979 vt. Loss of subject-matter. }— 

Deft., the purohaeer under an agree- 
ment for the sale of timber limits, luted 
the property with B. tor sale. B, 
introduced O. as a prospective pur- 
chaser. Deft, being unable to meet 
the payments due tinder hie agreement 


gave his vendors a quit-claim deed & 
they gave him an option to purchase 
again. This option expired, & deft, 
discontinued all negotiations for about 
nine months. He then obtained 
another option, k, having made another 
agreement with the owners to purchase, 
then affected a sale to C, Pltf., who 
was an assignee of B., claimed a com- 
mission on r.hi« gale : — Held : deft. *s 
contract with B. was determined when 
deft, lost the property, &, when after 
the lapse of the nine months, deft, again 
obtained an Interest in it he was free 
to deed with C. or any one else on his 
own aooount. — Curtis v. Cruick* 
shank, [1929] 2 D. L. R. 35; 1 
W. W. R. 851 ; 40 B. C. It. 548.— 
CAN. 


PART XI. SECT. 3, SUB-SECT. 1. 
•I. Death of principal — Power to con- 
vey land.} — Held: under a power of 
attorney executed by M.. who died in 
1919, her attorney oould execute a 

112 


valid transfer of her land, after her 
death . — Re McCarty (1920 ), 53 D. L. R. 
249 : 47 O. L. R. 286.— CAN. 


PART XI. SECT. 3, SUB-SECT. 4. 

3015 i. General rule .] — On June 19, 
1925, C. appointed P. her attorney by 
a power of attorney unaer seal, which 
was expressed to come into operation 
when C. was incapacitated through 
illness from attending to business. The 
deed purported to confer on P. wide 
powers of management in respect of 
C.'s estate, & in particular a power to 
sell C.'s personal estate 8c withdraw 
money from her bank aooount 8c employ 
It tor any of the purposes mentioned in 
the deed. On Sept. 9, 1925. C. was 
oertifled to be insane, & thereafter 
until her death on Apr. 27, 1928, she 
was unable to manage her affairs : — 
Held : the power of attorney became 
void on the supervention of C.*s 
insanity . — lie Coleman, Ex p. Prop- 
ping (1931), 24 Tas, L. R. 77.— AUS. 



Vol. I.— Agency. Cues 8040—8067. 


8040* Add . Annotation : — Held. Sinfra Akt. v. 
Sinfra, Ltd., [1939] 2 All E. R. 675. 

8040a* .] — By an underwriting contract 

dated Dec. 3, 1919, a syndicate agreed with 
a co. in consideration of a commission to 
subscribe for 150,000 of 850,000 shares to be 
offered to the public by a prospectus then 
about to be issued, & all allotments to the 
public were to be applied in relief of the 
syndicate’s obligation to take up the 150,000 
shares. By a sub-underwriting letter applt. 
agreed with the syndicate to subscribe 
10,000 of the 150,000 shares underwritten 
by them & stated : 41 We now hand you 
application for the shares hereby under- 
written by us together with cheque for £1 ,256, 
being deposit of 2s, 6d. per share.” The 
letter also provided that applt. 'was only to 
be allotted & pay for so many of the 10,000 
shares as should be his due proportion of the 
shares not taken up by the public, & that 
he was to receive a commission on the shares 
sub-underwritten by him. The letter also 
contained this clause : 14 This contract & our 
said application shall, notwithstanding any 
withdrawal on our part &/or any repudiation 
of our responsibility hereunder, or under 
the said application form, be sufficient to 
authorise & empower the directors to allot 
to us the above-mentioned shares & enter 
our name in the register of members in 
respect thereof.” Applt. did not in fact 
sign or hand to the syndicate any written 
application to the co. for the 10,000 shares 
as contemplated by the sub -underwriting 
letter, but he handed to the syndicate the 
letter together with his cheque tor £1,250 in 
their favour. On the issue of the prospectus 
only 55,000 shares were applied for by the 


public. On Dec. 12 the syndicate verbally 
applied in their own name & in the names of 
several sub-underwriters including applt. for 
an allotment of the total amount of the shares 
which they were bound to take up & paid 
with their own cheque for the total amount 
of the application money. On the same day 
the co. allotted to applt. 6,834, being his 
proportion of the 10,000 shares under his 
sub-underwriting letter. On Dec. 22, applt. 
wrote to the co. withdrawing his application 
for shares, meaning his sub-underwriting 
letter, but on Dec. 29 the co. sent him the 
usual formal notice of the allotment to him 
of 6,334 shares. On motion by applt. to 
rectify the register by removing his name 
therefrom as the holder of the 6,334 shares : — 
Held : the authority given by applt. to the 
syndicate to apply for shares was a con- 
tinuing & irrevocable authbrity coupled with 
an interest which he was not entitled to 
withdraw . — Re Olympic Reinsurance: Co., 
Pole's Case, [1920] 2 Oh. 341 ; 89 L. J. Ch. 
544 ; 123 L. T. 786 ; 30 T. L. R. 691, O. A. 
See, generally , Companies, Vol. IX., pp. 182 
et 8cg. 

8041a. Agent having sole selling rights of 

manufacture.] — Ellis Sterling Book Keep- 
ing Machines, Ltd. v. Ellis Adding Type- 
writing Co. (1930), 74 Sol. Jo. 20. 

3051. Add. Annotation : — Refd. Smith v. Wood 
(1928), 139 L. T. 250. 

3052. Add. Annotation : — Refd. Sinfra Akt. v . 
Sinfra, Ltd., [1939] 2 All E. R. 075. 

3057. Add. Annotations : — Refd. Cheshire v. 

Vaughan, [1920] 3 K. B. 240; Maskell v. 
Hill, [1921] 3 K. B. 157. 


PART XI. SECT. 4, SUB-SECT. 3. 

3046 Hi. .1 — Held : a mere authority to sell waa not rendered Irrevocable, either by reason of Its express 

terms or from valuable consideration having been given. — Mahood v. Geangk, [1927 3 N. Z. L.R. 780. — N.Z. 
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AGRICULTURE 

Nom — The Act now in force in England is “ Agricultural Holdings Act, 1928 (c. 9)," herein referred . 
to m A. H. Act, 1928. The Act repealed ( inter alia ) A. H. Act of 1908 (c. 28). 

Owing to the statutory extensions in the law since the original volume was published the following 
new sub-sections have been added to Part V., Sect. 3 : — 

Sub-shot. la. — C ompensation fob Increased ob Diminished Value of Holding. 

Sub-shot. 3a. — C ompensation toe Enforcement of Proper Cultivation. 

Sub-shot. 36. — Ascertainment of Compensation. 

Part I. — Definitions. 

Add the following cross-references : — “ Market garden.**] — See No s. 267b, 267c, 267 d, post, 

“ Agricultural holding.**] — See No. 30f, post 


Part II. — Commencement, Duration, and Termination of 

Agricultural Tenancy. 


4. Add . Annotations : — Held. Croft v. Blay, 

1919] 1 Ch. 277 ; Simmons v. Crossley, 
1922] 2 K. B. 95. . 

19. Add. Annotations : — As to (2 ) Retd . Re Bebing- 
fcon’s Tenancy, Bebington v, Wildman, 
[1921] 1 Oh. 659 ; Fordree v. Barrell (1931), 
95 J. P. 141. 

84a. Agriculture Act, 1920 (c. 76), s. 28— To what 
tenancies applicable.] — The above sect., which 
renders a notice to quit a holding invalid if 
it purports to determine the tenancy before 
the expiration of twelve months from the 
end of the then current year of tenancy, 
applies not only to the case of a yearly 
tenancy but to all contracts of tenancy in 
which a notice to quit is required to deter- 
mine the tenancy, including a lease for 
twenty-one years with an option to either 
party to determine it on six months* notice 
at the end of the first seven or fourteen years 
of the term. A notice to quit includes a notice 
to determine the tenancy. — Edell v. Dulieu. 


[1924] A. C. 38 ; 93 L. J. K. B. 286 ; 130 L. T. 
390 ; 40 T. L. R. 84 ; 68 Sol. Jo. 183, H. L. 

24b. Agricultural Holdings Act, 1923 (o. 9), 
s. 25 (1).] — The above sub-sect, applies to a 
notice to quit given by a tenant, as well as 
to a notice to quit given by a landlord. — 
Flather v. Hood (1928), 44 T. L. R. 698; 
72 Sol. Jo. 468. 

27a. One month’s notice in lease — Whether Agri- 
cultural Holdings Act, 1908 (c. 28), s. 22. 
applicable.] — Deft, was tenant of a property 
under a seven years’ lease which expired in 
1911, & thereafter, by holding over, ho 
became a tenant from year to year. The 
lease contained a clause giving the lessor the 
right, in the event of the property being 
required for ( inter alia) a public purpose, to 
determine the tenancy on giving the tenant 
one month’s notice. Pltfs., who became the 
reversioners, required the property for an 
open space, &, in accordance with the above 
clause, gave deft, one month’s notice. Deft. 


PART I. 

•a. •• Agriculturist "Saskatchewan 

Co-operative Elevator Company dots.}— 
Be Companies Winding Up A pt. Be 
Saskatchewan Co-operative Eleva- 


OJJSXUllVniU fT Ail " 

TOR Co., Ltd. (SaskJ, U927J4D. L. H. 
804 ; 119*7] SW.W.R. *69.— CAN. 

id. " Market garden,"— Not cspaK- 
mental Mb growing cstMUbiunt) 
T.rr: v. Hunter, [19*7] S. 0. 
*10.— SOOT. 

M. Whether " holding” Modes 

" pari of a hotting."}— Held : in the 
construction of Market Garderora 
(Scotland) Act, 1897 
(o. ft), tita term “ holding ” Include® 
h part of a bolding/* A consequently 
sect. 4 of the Act applies where part of 
a farm, held under an ordinary 
agricultural lease, had been cultivated 
u a market garden prior to the com- 
mencement oftbe A^— Callander*. 
Smith (i»00),87 Sc.L. R. 890.— SOOT. 

if. “ Agricultural hotting.”}— Two 
enclosures of ” p e rm an e nt gram perk ** 
10 A 81 aoree in extent, on wMohthm 
were no bnikUngs, were need by the 

htedairy trartnem, whi ch had erhtod 
before begot ttemtaw he soli 
the produced by hla own 6 cow*. 


& the milk, whioh he bought of other 
10 oo we belonging to neighbouring 
farmers. The horse was used for the 
purpose of the holding Sc for convoying 
the milk to market : — Held s the sub- 
jects were not “ held for the purpose 
of a business or calling not primarily 
agricultural or pastoral/* within Small 
Landholders (Bcotiand) Act, 1911 
(o. 49), s. 26 (8) to), Sc consequently 
were not excluded Horn the operation 
of the Act. — Howatbon v. M'Cltmont 
(1914), 61 So. L. K. 16*.— SCOT. 

PART 11. SECT. *, SUB-SECT. 2.— A. 

f j, Unregistered.} — In an action 

of removing from an agricultural hold- 
ing It was admitted that a removal 
notice had been sent by unregistered 
letter A had been reoeived. It was 
alto conceded that the provisions cf 
Removal Terms (Scotland) Act, 1886. 
did not apply : — Held .* under rule 11* 
of Sheriff Cte. (Scotland) Act, a 
landlord was entitled to adopt any one 
of the three methods of giving notice 
there set forth, but must adopt one or 
other of them; A, accordingly, the 
notiooof intention to bring the tenancy 
to an end sent by unregistered letter 
was invalid. — Department op Aom- 
OOT T PBE FOB SCOTLAND 0. GOOD- 
FELLOW, [1981] S. C. 666.— SOOT. 

A Joint tenants in possession t 
rdooatton— Nodes is terminate gi 


1 one tenant .1 — Two brothers were i . 
ners A joint tenants under a lease 
renewable by tacit relocation. The 


sequently they declined to remove 
from the farm, on the ground that the 
notice being In the name of one of the 
Joint tenants only, was insufficient to 
prevent renewal of the lease by tacit relo- 
cation : — Held : (1) the notice neces- 
sary, under A. H. (Scotland) Act, 1908 
(c. 64), a 18 (1). to prevent tacit reloca- 
tion, might be given by aduly authorised 
agent tor the tenant : (2) as the evi- 
dence showed that the elder brother 
had sufficient authority to terminate 
the lease on behalf of the partners, the 
notice given by him was effectual to 
prevent tacit relocation, although the 
fact that be was acting both for him- 
self A as agent for his brother did not 
appear ex fade of the notice. — Graham 
e. Stirling, [1922] S. 0. 90.— SCOT. 


PART II. SECT. 8, SUB-SECT. 2.-B. 

sp. Statutory provisions — Contract - 
inn out .} — Parties to a lease of ^agri- 
cultural subjects cannot contract out 
of the statutory provisions with regard 
to notioe of termination of tbs tenancy. 
— Duguid v. Muibheap, [19*6] 8. C. 
1076.— SCOT. 
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refused to give up possession, contending 
that the clause was not applicable, by reason 
of the provisions of Agricultural Holdings 
Act, 1908, s. 22, & that in any event it should 
be construed to ensure that the term should 
end on the last day of a year of the tenancy : 
— Held : (1) the provision for six months’ 
notice contained in Agricultural Holdings 
Act, 1908, s. 22, applied only to cases where 
by law a half-year’s notice was necessary Sc 
sufficient, & in this case the clause in question 
did apply ; (2) read fairly, the clause operated 
to enable pltfs. to give notice at any time. — 
Wembley Corpn. v. Sherren, [1938] 4 
All E. K. 255 ; 83 Sol. Jo. 34. . 

29a. Termination of tenancy — Whether matter for 
arbitrator — Under Agricultural Holdings Act, 
1928 (c. 9), s. 16.1 — A question whether a 
tenancy has terminated or not is not a 
“question or difference arising out of the 
termination of the tenancy ’’ within the above 
sect. — S impson v. Batey, [1924] 2 K. B. 600 ; 
93 L. J. K. B. 919 ; 131 L. T. 724 ; 08 Sol. Jo 
764*0. A. 

Annotations : — Expld. R. v. Powell, Exp. Camden, (1 920] 1 

K.B. 641. Oonsd. Lowtber v. Clifford, 11627) 1 K. B.130. 

Retd. Harrison e. Ridaway (1025), 133 L. T. 238. 

29b. .] — In Agricultural Holdings 

, Act, 1923 (c. 9), s. 10 (1), which specifies the 
various kinds of question, difference, or claim 
to be determined by arbn. under the Act, 
the words “ arising out of the termination 
of the tenancy of the holding ” apply to a 
question, difference, or claim of any of the 
Kinds previously mentioned in the sub-sect., 
&, consequently, no question, difference, or 
claim of any of these kinds can arise for 
determination by arbn. under the Act until 
after the termination of the tenancy. 

The landlord of an agricultural holding 
gave to the tenant a notice to quit on a 
certain day. The landlord alleged that 
before that day the notice to quit was with- 
drawn by mutual consent. The tenant 
denied that he ever consented to a with- 
drawal of the notice to quit, Sc continued to 
occupy the holding after that day. Subse- 
quently. on the application of the tenant the 
Minister of Agriculture & Fisheries appointed 
an arbitrator to determine in accordance 
with Agricultural Holdings Act, 1923, the 
following claims, questions, or differences 
between the parties — namely, (a) whether 
the tenancy had been determined by the 
notice to quit ; ( b ) whether the tenant was 
entitled to compensation for disturbance, &, 
if so, the amount thereof ; & (c) the amount 
of the compensation to the tenant for im- 
provements Sc certain other matters : — Held : 
questions such as these were not questions 
which under sect. 10 (1) of the Act should 
be determined by arbn. in accordance with 
the Act, unless were questions “ arising out 
of the termination of the tenancy ” ; that 


inasmuch as it did not appear that the 
tenancy had been terminated by the notice 
to quit or otherwise, these questions could 
not be said to arise out of the termination of 
the tenancy, Sc consequently that the arbi- 
trator should be prohibited from proceeding 
with the arbn. — R. v. Powell, Ex p. Camden 
(Marquis), [1925] 1 K. B. 641 ; 94 L. J. 
K. B. 433 ; 132 L. T. 760 ; 89 J. P. 04 ; 41 
T. L. R. 277 ; 23 L. G. R. 391, D. 0. 


Annotations: — Conad. Lowtber v. Clifford, 11927] 1 K. B.130. 
Retd. Harrison v. Ridgway (1925), 133 L. T. 238; R. v. 
Webster, Exp. Marshall (1931), 95 J. P. 226. 


29o. Whether condition precedent to arbitra- 

tion — Under Agricultural Holdings Act, 1928 
(c. 9), s. 16.] — The words “ arising out of the 
termination of the tenancy of the holding” 
in the above sect, apply to the whole of the 
preceding part of sub-sect. 1 of the sect., Sc 
the determination of the tenancy is a con- 
dition precedent to the right to demand the 
appointment of an arbitrator. — R. v. Powell, 
Ex p, Camden (Marquis), [1925] 1 K. B. 041 ; 
94 L. J. K. B. 433; 132 L. T. 700; 89 J. P. 
04 ; 41 T. L. R. 277 ; 23 L. G. R. 391, D. C. 

* Annotations : — Folld. Harrison v. Ridaway (1925), 133 L. T. 
238. Coned. Lowther v. Clifford. (19271 1 K. B. 130. 
Refd. R. v. Webster, Exp. Marshall (1931), 95 J. P. 226. 

29d. .]— -The determination of the 

tenancy is a condition precedent to the right 
to have a dispute within above sect, decided 
by arbn. Where the tenancy has not been 
determined, the county ct. has jurisdiction 
to try'' the issue.— Harrison v. Ridgway 
(1925), 133 L. T. 238 ; 23 L. G. R. 434, D. C. 

Annotation : — Conad. Lowther v. Clifford, [1927] 1 K. B. 130. 

80a. Agricultural Land Sales (Restriction of Notices 
to Quit) Act, 1919 (c. 88) — Application of 
Act.] — Sect. 1 of the above Act, rendering 
null & void notices to quit in the event of 
sales, applies (1) where the sale is a sub-sale 
of an interest under a previous contract ; 

(2) to equitable as well as legal owners ; 

(3) where notioe is by one person Sc sale by 
another ; (4) to the whole holding, although 
the sale is only as to a part. — Robinson v . 
Nesbitt (1920), 04 Sol. Jo. 291. 

Annotation .'—Generally, Apprvd. Blay v. Dadswell, [1922] 1 
K. B. 632. 


30b. Contract for sale after passing of Act — 

Notice by one person — Sale by another.] — 

Robtnson v . Nesbitt, No. 30a, ante . 

30c. Sale requiring consent of several 

parties — Consent of some parties given after 
passing of Act.] — A contract to sell to pltf. 
land under Church Building Act, 1839 (c. 49), 
was entered into before the passing of the 
Act of 1919, by several, but not all, of the 
persons whose consent was necessary to the 
sale. At the time of the contract deft, was 
in occupation of the land as yearly tenant, 
but was under a notice to quit which had 
been served upon him by the vendors. All 


PART II. SSCT. 8, SUB-SECT. 6. 


89a 1. Termination of tenancy— Whether 
matter far arbitrator — U nder Agricultural 
Holdings ( Scotland ) Act, 1923 (c, 10), 
«i. 15.}— Held : not one of the matters 
remitted to the exclusive Jurisdic- 
tion of the arbitrator. — Donaldson's 
Hospital (Edinburgh) Trusters r, 
Ebslrmont, [19S5JS. C. 199 ; on appeal, 
[1996] S. C. (H. L.) 68.— BOOT. 


st Lessor selling farm under power in 
lease — Purchaser put in possession — 


Sale not completed .} — Held : pltf. 
bavins sold the farm, & put purchaser 
In possession to the knowledge of deft., 
the latter might conclude that pltf. 
bad exercised the right to sell given 
the lessor under the lease 6c that 
his tears was therefore at an end ; 

S ltf.'s allowing the purchaser to with- 
raw from the agreement to purchase 
did not affsot deft. 'a rights or reinstate 
the l6ase.-»RiNK e. Milos. [19181 2 
W. W. R. 1021 ; 11 SaskTL. R. 271 ; 
42 D. L. B. 782.— GAN. 


sz. Contract for share farming — No 
provision as to duration. ] — Deft, cropped 
pltf. 's land on shares In 1917. s. In 
1918 agreed to do so again. Pltf. was 
trying to sell the land, as deft, knew, 
6c during the summer sold it. No time 
had been fixed for deft, to give up 
possession : — Held : deft, was entitled 
to such occupation as was necessary 
to put in & harvest the crop for 1918.— 
Fletcher*. Lyons, [1919] SW.W.R, 
881 ; 48 D. L. R. 865 —CAN. 
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the persona whose consents were necessary 
for the sale subsequently joined in the con- 
veyance to pltf., which was executed after 
the passing of the Act of 1919 : — Held : the 
contract of sale was entered into with pltf. 
before the passing of the Act of 191 9, & the 
notice to quit, therefore, was valid, Sc pltf. 
was entitled to possession. — Brooks v. Bloor 
(1920), 90 L. J. K. B. 577 ; 124 L. T. 316 ; 
36 T. L. B. 826 ; 64 Sol. Jo. 685, D. 0. 

30d. Sale to tenant.] — (1) Sect. 1 of the 

above Act applies not only to contracts of 
sale of holdings to third persons, but also to 
contracts of sale to the tenants themselves. 
(2) Agriculture Act, 1920 (c. 76), s. 29 & 
ached. 1, are amending & not merely declara- 
tory, & are not retrospective as to notices 
which would, if valid, have expired before 
the commencement of that Act. — Blay v. 
Dadswbll, [1922] 1 K. B. 632 ; 91 L. J. K. B. 
739; 127 L. T. 6 ; 66 Sol. Jo. 439; 20 
L. G. B. 221 : 86 J. P. Jo. 65, 0. A. 

Annotation : — As to (1) Retd. Rigby v, Waugh *8 Exors. (1931 ), 
100 L. J. K. B. 259. 

30e. Agricultural Holdings Act, 1923 (c. 9) — 
Farm held under two landlords — Notice to 
quit given by both — Contract for sale by 
one for part of farm.] — On May 20, 1912, T. 
let a farm to C. from year to year from 
Oct. 11, 1911, at an annual rent of £160. 
On Dec. 23, 1914, T. conveyed about half 
the farm to pltfs., subject to & with the 
benefit of the tenancy agreement. T. died 
on Jan. 4, 1919, Sc C. continued to pay the 
whole rent to her exors., as he had since 
the conveyance paid it to T. After Oct. 11, 
1922, the rent fell into arrear. By a notice 
to quit dated Oct. 10, 1923, the agents of 
T.’s exors. & the agent of pltfs. jointly gave 
C. notice to quit the whole holding on Oct. 11, 

1924. By an agreement dated Oct. 1, 1924, 
T.’s exors. agreed to sell their part of the farm 
to C., & it was conveyed to him on Apr. 17, 

1925. 0. refused to give up possession to 
pltfs. of their part of the holding, contending 
that under sect. 26 of the above Act the con- 
tract by T.’s exors. to sell to him rendered 
the notice to quit null Sc void. Pltfs. brought 
an action for a declaration that the notice 
to quit was effective, Sc to recover possession 
of their land : — Held : as the contract to 
sell a part was not made by the persons who 
gave notice to quit the entire holding, but 
only by some of them, sect. 26 of the above 
Act did not apply ; the tenancy had been 
duly determined as regards pltfs.’ land, Sc 
pltfs. were entitled to the declaration which 
they asked & to an order for possession of 


their land. — Rochester & Chatham Joint 
Sewerage Board v. Clinch, [1925] Ch. 753 ; 
95 L. J. Oh. 49; 134 L. T. 139. 

801. To what holdings applicable — Holding let 

for horse breeding.}— -A holding let for the 
breeding of pedigree horses is not necessarily 
an agricultural holding within Agricultural 
Holdings Act, 1923 (c. 9). 

A lessor sold to pltf. the freehold of certain 
property subject to a lease to deft. The lease 
described the property as the P. stud farm ; 
it contained covenants to repair, varnish, Sc 
distemper paddock boxes, stables. Sc coach- 
house, to graze down turf by stocking Sc 
moving, Sc not to use the premises otherwise 
than as a stud farm : Sc the schedule con- 
tained a description of the stud farm. The 
tenancy was due to expire by effluxion of 
time shortly after the sale to pltf., but deft, 
refused to give vacant possession, alleging 
that the lease created an “ agricultural hold- 
ing ” within Agricultural Holdings Act, 1923 
(c. 9), & that the holding had not been 
terminated by twelve months* notice, as 
required by sect. 23 of that Act* Upon a 
summons by pltf. for a declaration, that the 
lease did not create a holding within the 
meaning of that Act, Sc that no notice was 
required for the termination of deft.*s 
tenancy : — Held : the main purpose of the 
letting was the breeding of race-horses, &, 
although there were in most of the fields 
plots of grass or portions of pasture land, 
the holding was not “ wholly pastoral,” 
& therefore Agricultural Holdings Act, 1923 
(c. 9), s. 23, did not apply. — Re Joel’s Lease, 
Berwick v. Baird, [1930] 2 Ch. 369 ; 99 
L. J. Ch. 529 ; 143 L. T. 765 ; 46 T. L. B. 
424. 

30g. Sale of holding — Agreement 'that notice 

to quit shall be valid — Form.] — The agree- 
ment of a tenant from year to year of a hold- 
ing, by writing, that a notice to quit shall be 
valid, within sect. 26 (1) of 1923 Act need not 
be in the express words of the sub-sect. 
Where the landlords of such a holding gave 
the tenant notice to quit stating that they 
contemplated selling the property, a reply 
by the tenant acknowledging the receipt of 
the notice to quit Sc continuing : “ We are 
sorry to leave Sc will give you possession of 
the farm Sc buildings ” on the dates men- 
tioned in the notice to quit, was held an agree- 
ment, by writing, that the notice to quit 
should be valid within the sub-sect. — Rigby 
v, Waugh’s Exors. (1931), 100 L. J. K. B. 
259 ; 145 L. T. 137, C. A. 


Part III. — Covenants and Customs of the Country. 


32. Add, Annotation : — Held. Richmond v. Savill, 
[1926] 2 K. B. 530. 

85. Add. Annotation : — Refd. Bottomley v. Ban- 
nister (1931), 101 L. J. K. B. 46. 

36. Add. Annotations : — Apld. Cheater v. Cater, 
[1918] 1 K. B. 247. Reid. Taylor v. Liverpool 
Corpn., [1939] 3 All E: R. 329. 


39. Add. Annotation .—Reid. Horlick v. Scully, 
[1927] 2 Ch. 150. 

56a. Grass land laid down by tenant.]— 

By a tenancy agreement made in 1894 the 
trustees of an estate, of which pltf. was the 
present tenant for life in possession, agreed 
to let to deft, certain farm lands Sc house 


PART 111. SECT. 1. SUB-SECT. 1. 

ml Jn crop-payment agreement— 
Bssencc of contract}— The covenants to 
cultivate under a crop-payment pur- 
chase are of the e s sen ce of the oontraot* 


& go to the root of the performance of 
the oontract by the purclMjasr.-- 
West c. Smith (Saak.V U9JJ] 1 
D. L. R. 448 ; (19271 1W.W.R. 280.— 
CAN. 


PART HI. SECT. 2, SUB-SECT. 1.— B. 

■e. Covenant to rid land ofwaid— 
Breach — Relief from forfeiture.}— Belief 
waH ^ranted due to exceptional weather 

w — CAN. 


3 
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buildings comprising 138 acres more or less, 
as described m a schedule attached to the 
agreement, on a yearly tenancy, at the rent 
of £48. The tenant covenanted to manage 
& cultivate the land in a husbandlike manner, 
& that he would not plough or otherwise 
break up “ any. grass land " without the 
consent of the landlord. In the schedule to 
the agreement the premises were described 
as consisting of 130 acres 1 r. 31 p. of arable 
& 8 acres of grass land. In 1898 the tenant 
laid down 40 acres more to permanent grass. 
On notice being given to him to determine 
the tenancy on Sept. 29, 1919, he claimed the 
right to plough up this 40 acres of permanent 
grass which had been arable at the commence- 
ment of his tenancy. In an action by pltf. 
to restrain him from so doing in breach of his 
covenants an interim order was made grant- 
ing the injunction on the usual undertaking 
as to damages. Deft, counterclaimed for 
damages by reason of the interim order : — 
Held: (1) on the true construction of the 
agreement, the covenant not to plough up 
any grass land was not restricted to the 8 
acres of grass at the date of the demise but 
'extended to the grass land in dispute & pltf. 
was entitled to the relief claimed ; (2) on the 
, evidence, the proposed dealing with the land 
would have been a breach of the covenant 
to cultivate in a husbandLke manner ; (3) 
deft, had suffered no damage from the grant- 
ing of the interim injunction. — Clarke- 
Jervoish v . Soutt, [1920] 1 Oh. 882 ; 89 
, L. J. Oh. 218 ; 122 L. T. 681. 

08. Add. Annotation: — Conad. Oole v. Kelly, 
[1920] 2 K. B. 106. 

69. For “ that relation existing between him & 
the other tenants in common" read “that 
relation not existing between him & the 
other tenants in common.” 

80. Add. Annotation : — Held. Horlick v. Scully, 
[1927] 2 Oh. 150. 

108. Add. Annotation: — Held. Melzak v . Iilien- 
feld, [1926] Oh. 480. 

108. Add. Annotation: — As to (1) Held. Clarke- 
Jervoise v. Scutt, [1920] 1 Ch. 882. 

107a. S. P. Aylbt t>. Dodd (1741), 2 Atk. 238; 26 
E. B. 547. 

4aiiotaH<m : — Reid. Denton' v. Richmond (1833), 3 Tyr. 
030. 


117. Add* Annotation : — Held. Matthey v. Curling, 
[1922] 2 A. 0.180. 

117a. — — Grass land laid down by tenant.] — 
Clarke- Jervoise v. Soutt, No. 56a, ante. 

140. Add* Annotations : — Held, Baikee v. Ogle, 
1921] 1 K. B. 576; Brakapear v. Barton, 
1924] 2 K. B. 88. 

184a. Against sub-letting — Letting of grass keep 
In met year of tenancy — Agistment.] — Where 
the tenant of a farm covenants not to underlet 
or permit any other person to use or occupy 
any part of the demised premises without the 
written consent of the landlord, the sale or 
letting by the tenant, without such oonaent, 
in the last year of his tenancy of the grass 
keep, i.e. growing herbage, of his pasture 
lands for a definite period, is a breach of the 
covenant, although such sale or letting is in 
accordance with the usual practice of an 
outgoing tenant in that part of the country. 
Semble : agistment, i.e. the taking in by 
the tenant of the sheep or cattle of another 
to be depastured on the farm at so much per 
head per week, would not be a breach of the 
covenant. — Richards v. Davies, [1921] 1 Oh. 


90 ; 89 L. J. Oh. 
Sol. Jo. 44. 


601 ; 124 L. 


38; 65 


Sub-sect. 16. — Other Matters (Vol. II., p. 28). 

Add the following case : — 

166a. Tenant to perform “ team-work ” for land- 
lord.] — An agreement for an agricultural 
lease contained a stipulation that the tenant 
should perform each year for the landlord, 
“ at the rate of one day’s team-work with 
two horses & one proper person for every 
£50 of rent when required, except at hay & 
corn harvest, without being paid for the 
same.” In ejectment for a forfeiture : — 
Held: (1) the work thus to be performed 
meant any work for which teams are generally 
used, A therefore included drawing coals to 
B. Palace ; (2) the tenant was not bound to 
supply a car or other vehicle for the purpose 
of the work. — Marlborough (Duke) v. 
. Osborn (1864), 6 B. & S. 67 ; 3 New Bep. 
568 ; 33 L. J. Q. B. 148 ; 10 L. T. 28 ; 28 
J. P. 532 ; 12W.B.418; 122 E. B. 758. 

178a. Right of vendor to reimbursement frdm pur- 
chaser.] — By an agreement for the sale of real 
estate it was provided that if from any cause 
* whatever other than wilful default on the 
part of the vendors the purchase was not 


PART III. SECT. 8, SUB-SECT. 8.—B. 


it. 


•l—Applt. 
>nted froi 


ilt. alleged that 


(allowing by- an excessive quantity of 
water being on the land : — Held: reap, 
was entitled to 1133 damages. — Hunt 
v. WBXBBRO (1031), 67 D. L. R. 777.— 

CAM. 

# li. — ' Or to crop — Breach .} — A 
lessee agreed each year either to crop 
or summer-tallow every portion of the 
demised premises brought under 
cultivation. The l ess e e tailed to crop 
or summer-tallow SO acres brought 
under cultivation, owing to the land 
bring covered with water. The lessor 
gave evidence that a crop of green feed 
could have been gr ow n on the 30 
acres : — Meld : if the lonentr could 
not. or did not chooss to crop, he must 
summer-fallow ; •• crop ** within the 
covenant in the lease included a green 
crop.— 8rgrr* v. Smith (1031), 66 
D. L. R. 453: 17 Alta. L. R, 466; 
[1022) 1 W. W. R. 70.— CAM. 


e ill. <£ to break land — Breach — 

Measure of damages.}— The measure of 
damages is the value of the additional 
work neoessary to do the summer- 
fallowing Sc breaking. — Tochxr v. 
Johnson (1022), 68 D. L. R. 768 ; 
33 Man. L. R. 356 ; [1832} 2W.W.R. 
616.— CAN. 

PART III. SEOT. 2, SUB-SECT. 4. 

180 iv. — .3 — Axnlbt v . 

Lowxy (Sask.), [1026] 1D.LR. 73.— 
GAN. 

vi.Misoroppiw — CUxtmfor dam- 
ages during tenancy— How d eter mined .) 
— Agricultural Holdings (Sootland) 
Act, 1023 (o. 10), s. 15 (1), is, exoepp 
as regards disputes relating to the con- 
struction of the lease, applicable only 
to disputes arising out of the termina- 
tion of the tenancy; Sc a claim for 
damages for tnlaoropping made by a 
landlord against a tenant under a 35 (2) 
during the currency of the lease cannot 
but falls to be 


determined by the ot. in an ordinary 
action. — W narrwooD v. Bahnxtt, 
[1025) S. O. 624. — SCOT. 

.] — see, now. Small 

Landholders Sc Agricultural Holdings 
(Sootland) Act, 1031 (o. 44), s. 32. 

PART IH. SECT. 2, SUB-SECT. 16. 

as. Covenant to deliver to landlord 
share of crop* pay its eotee — Option 
of tenant — Time for exercising.)— The 
lo sses of a farm agreed to deliver to 
the lessor a fixed share ot the crops, 
or pay tbs value thereof, all crops to 
remain the pro pe r ty of the lessor until 
the settlement of aooounts at the 
termination of the oontmot :— Held .* 
the time for (he ever rise of the option 
was upon the settlement of accounts 




sg. Bemoeal of mwel — Waste .) — 
Sxwabd v. 8AS0, [1030] 1 W. W. R. 
585.— CAM. 
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completed on Jan. 2, 1899, the purchase- 
money should bear interest at 6 per cent. 
A dispute arose about the wording of the 
conveyance, A the purchase waa not com- 
pleted on the day fixed; the purchaser 
brought an, action for specific performance, 
ft the judge held that the vendors had been 
wrong in the dispute ft gave judgment for 
specific performance with costs. After the 
commencement of the action one of the 
fa r ms agreed to be sold fell vacant. The 
vendors did not let it, but occupied it them- 
selves, paid the valuation of the outgoing 
tenant, ft farmed the land s — Held : under 
the account of rents ft profits directed by the 
order for specific performance, which was not 
on the footing of wilful default, the vendors 
were entitled to be allowed what they had 
paid for the valuation ft the expenses of 


realising the crops, but not for the losses 
incurred in farming. — Bennett v. Stone, 
[1902] 1 Oh. 220 ; 71 L. J. Oh. 60 ; 85 L. T. 
753 ; 50 W. B. 118 ; 46 Sol. Jo. 151 ; ojfiTd., 
[1903] 1 Oh. 509, O. A. 

Annotation s — Rett. Me Bayley-Worthlngton ft Cohen’s Con- 
tract, limilCL 648. 

175a. Agreement to pay interest on amount of 
incoming valuation ft on quitting to leave 
equal value of tenant rights.] — Held: not to 
create a personal debt to the lessor, but to 
enure for the benefit of a subsequent land- 
lord. — Wagstaff t>. Clinton (1883), 1 Cab. 
ft El. 45. 

194. Add. Annotations: — Consd. Bradbury v. 
Grimble (1920), 124 L. T. 189. Reid. Lowther 
e. Clifford (1926), 96 L. J. K. B. 676. 


Part V. — Compensation. 


926 a. .] — Where the tenant of a farm 

held on a verbal tenancy becomes bkpt., & 
the trustee, having entered into possession 
of the farm, subsequently disclaims the 
tenancy, he is excluded from all benefit as 
well as liability thereunder, including the 
tenant-right or right to compensation under 
custom of statute for unexhausted improve- 
ments by the tenant, ft the amount fixed for 
compensation having been paid by the in- 
coming tenant to the landlord, to whom 
arrears of rent are due, the landlord is not 
bound to account for such payment. — Re 
Wadsley, Bettinson's Representative 
v. Trustee (1925), 94 L. J. Ch. 215; [1925] 
B. ft O. R. 76. 

227a. Assignee of fanning stock or other 
agricultural assets — Under Agricultural Credits 
Act, 1928 (c. 43).] — The tenant of an agri- 
cultural holding by a charge under Agri- 
cultural Credits Act, 1928 (c. 43), dated 
Apr. 29, 1633, charged in favour of a bank 
his farming stock ft other agricultural assets 
as defined in sect. 5 (7) of 1928 Act. The 
charge was duly registered ft became a fixed 
charge on Oct. 14, 1633. The tenant quitted 
the holding on Oct. 11, 1933, ft subsequently 
became bkpt. The bank made a claim to the 
whole of the sums due from the landlords to 
the tenant at the termination of the tenancy 
free from deductions. The landlords disputed 
the right of the bank to make the claim, ft in 
any event claimed to deduct from any sums 
to which the tenant was entitled at his out- 
going all sums due from him in respect 
of arrears of rent ft dilapidations. Air 
arbitrator was appointed by both parties 


under the provisions of Agricultural Holdings 
Act, 1923 (c. 9). At the arbn. the landlords 
contended that the bank were not the tenants 
of the holding within the definition of 
“ tenant 11 in sect. 57 (1) of 1923 Act, ft that 
there could be no arbn. under that Act 
between the landlords ft the bank. The 
arbitrator stated a special case, ft a county 
ct. judge held that the bank never were 
tenants of the holding within Agricultural 
Holdings Act, 1923 1c. 9), the charge, on 
which the arbn. was based, did not vest the 
land or the benefit of the contract of tenancy 
in the bank, ft sect. 16 (1) of 1923 Act only 
provided for an arbn. between landlord A 
tenant, ft therefore there was no valid sub- 
mission to arbn. On an appeal by the 
bank s — Held : the definition of 41 tenant ” 
in sect. 57 (1) of 1923 Act did not include a 
mere assign of “ farming stock ft other 
agricultural assets ” or a person who was the 
assign of a right to compensation under 
1923 Act, ft therefore the bank wefce not 
entitled to proceed to arbn. with the land- 
lords. — Ecclesiastical Combs, for Eng- 
land v. National Provincial Bank, Ltd., 
[1936] 1 K. B. 566 ; 104 L. J. K. B. 352 ; 
153 L. T. 23 ; 51 T. Lu R. 877 ; 79 Sol. Jo. 
305, C. A. 

229. Add. Annotations : — Retd. Bradshaw v. Bird, 
[1920] 8 K. B. 144 ; Dale v. Hatfield Chase 
Oorpn., [1922] 2 K. B. 282. 

229a. Incoming tenant agreeing to repay com- 
pensation paid by landlord— Action by land- 
lord on agreement — When cause of action 
arises.] — By an agreement dated Dec. 24, 
1915, made under seal, pltfs. let to deft, a 


PART ttt. SECT. 0, SUB-SECT. 7. 
«f. OmemlruU — No right to eompenm • 
lion .} — At oommon law a tenant » not 
entitled on gritting to any compensa- 
tion for permanent improvement* 
mads by bhn during Me tenancy on 
the premises leased.— R. *. Ram 

S5k5u!35i Saa *8.— o/ut. 

PART V. WOT. 8, SUB-SECT. 1.— A. 

eg. jmmrommente made in mideken 
belief aolo o w ner sh ip of land.)— Under 
the statute law of Ontario, to order 
that the oooapUt ri any 1 “ 

tS&m. 


that 
" under the 


the improvement* 
belief 


that the land was 


made 
as hie 


own.” ft a tenant recognising another 
ae the owner by the payment of .rent 
to him la not entitled upon the lease 
being termtaatodto any compensation 
far any Improvements made by him.— 

iSsasyw-*” 

PART V. SECT. 8, SUB-SECT. 1.— Mr 
220 1. Purchaser . J— An estate was 
•old with entry to the purchaser at 
Marttnmas 192f, ft on the Mine data 
an mvimi-ing lease ot the lands 
terminated, ft the tenant gave tip 

5 


possession. Less than two months 
later, he intimated a claim for com- 
pensation for improvements to the 
purchaser, ft applied to the Board of 
Agriculture, who appointed an arbiter : 
—Held : tarn ” landlord ” liable to 
make payment of compensation to the 
tenant was the selling owner, in respect 
that be alone was the landlord 
at the termination of the tenanoy whan 
the tenant quitted the holding ft the 
claim tor compensation emetged, ft 
the obligation so incurred did not 
transmit to the purchaser, ft interdict 
against the arbrnprooeedtans granted. 
— WAJPPWX e. HowaT. im« 8. a 
484.— iOOT. 
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small-holding from year to year from Feb. 2, 
1016, at a rent of £132 10*. a year payable 
by half-yearly payments on Feb. 2, & Aug. 2, 
each year. The tenant agreed “ to pay on 
entry any allowance or compensation which 
may be due from the council to the outgoing 
tenant in respect of feeding stuffs or manures 
or any improvements mentioned in A. H. 
Act, 1908, Sched. 1, Part 111.” Deft, entered 
into occupation of the small-holding on 
Feb. 2, 1016. At that date the amount of 
the compensation payable to the outgoing 
tenant had not been fixed, & it was not until 
Feb. 11, 1918, that the amount of compensa- 
tion was agreed to. It was then agreed that 
the council should pay the outgoing tenant 
£30 17s. 6 d. t A that sum was paid by the 
oounoil to the outgoing tenant on Mar. 17, 
1921. On Jan. 13, 1923, plfcf. council brought 
an action in the county ct. claiming to 
recover from deft, the sum of £30 17s. 6d. 
under the agreement of Dec. 24, 1915. Deft, 
pleaded that pitfs.’ cause of action had 
arisen on Feb. 2, 1916, the date of his entry 
on the holding, & that therefore the claim 
was barred by Stat. Limitations, s. 3, because 
the action was not brought “ within six 
years next after the cause of such action or 
suit ” j — Held : pitfs.’ cause of action against 
‘deft, did not arise on Feb. 2, 1916, when 
deft, entered on the hold'ng but only on 
Feb. 11, 1918, when the amount of the 
compensation was ascertained by agree- 
ment; therefore the time only began to run 
from Feb. 11, 1918, & the action was not 
' barred. — Cheshire County Council v. 
Hopley (1923), 130 L. T. 123 ; 21 L. G. R. 524. 

Annotation : — Bold. Oayser, Irvine v. Board of Trade, 11927] 
1 K. B. 269. 

232. Add . Annotations : — Consd. Re Russell & 
Harding (1922), 128 L. T. 476 ; Re Joel’s 
Lease, Berwick v. Baird, [1930] 2 Ch. 359. 

233. Add. Annotation : — Refd. Re Masters & 
Duveen, [1923] 2 K. B. 729. 

287a. Agricultural Holdings Act, 1908, s. 1 (1)— 
Improvements required to be made under 
tenancy agreement — Agreement made before 
January 1, 1921.] — A contract of tenancy 
made in 1906' for a term of fifteen years 


contained an agreement by the tenant to 
plant half the. land with fruit trees & fruit 
bushes within the first four years, & the rest 
with fruit trees within the first ten years of 
letting. The tenant planted trees & bushes 
in accordance with the agreement. At the 
end of the tenancy he claimed compensation 
for the improvement thus made : — Held : he 
was not entitled to compensation, the im- 
provement being one which he was required 
to make by the terms of his tenancy « the 
contract of tenancy having been made before 
Jan. 1, 1921. — Huckell v. Saintey, [1923] 
1 K. B. 150 ; 92 L. J. K. B. 313 ; 128 L. T. 
299, C. A. 

287b. Agricultural Holdings Act, 1923 (c. 9) — 
Arable laid down as temporary pasture.] — A 
tenant farmer, who held a farm by successive 
tenancies beginning in 1912, in 1918 A in 
1925 under different landlords, in each case 
with an undertaking by him not to convert 
any part of the farm, which in 1912 was all 
permanent pasture, into tillage, was in 1917 
. required to plough up two of his fields under 
, reg. 2 (m) of the Defence of the Realm 
Regulations. These two arable fields were 
in 1919 laid down by the tenant as temporary 
pasture. On a claim by the tenant, who had 
left the farm in 1930 on a notice to quit by 
the present landlord who had purchased the 
farm in 1929, for disturbance under sect. 12 
of the Agricultural Holdings Act, 1923 (c. 9), 
s. 12, he included particulars for an improve- 
ment of laying down those two arable fields 
as temporary pasture : — Held : the claim was 
enforceable as coming within the exact words 
of Sched. I., Part III., para. 28, of 1923 Act. 
The tenancy was to be deemed to have com- 
menced for this purpose from 1918, that 
being the date when a new tenancy com- 
menced with arable fields on the farm. — 
Ware v. Davies (1931), 101 L. J. K. B. 1 ; 
140 L. T. 130, 0. A. 

239. Add. Annotation : — As to (2) Refd. Premier 
Dairies v. Garlick, [1920] 2 Ch. 17. 

242a. Agricultural Holdings Act, 1908— Attempted 
exclusion of statutory compensation.]— He 

Masters A Duveen, No. 207a, post . 


PART V. SECT. 3, SUB-SECT. 1. — D. 

237 vii». .1— Where a 

landlord abstains from terminating a 
tenancy, he gives no benefit to the 
tenant under s. 1 (2) (a) of the above 
Aot where it Is not proved that the 
tenancy was continued in considera- 
tion or the tenant executing the im* 
v. Macgil- 
58 So. L. R. 


provement. — M ackenzie 
LXVRAY, 11921] 8, 0. 722 
488. — SOOT. 


287 lx. — Tenant laving down 
temporary pasture.) — The fact that an 
arbiter finds that in laying down 
temporary pasture the tenant is com- 
plying with the rules of good husbandry, 
which he wa* bound to observe, does 
not preclude him from also finding 
that the temporary pasture is an 
Improvement for which the tenant is 
entitled to compensation under the 
above Aot. — Maokxnztr t>. Maogil- 
uv BAT, 11921] S. 0. 722 ; 58 So. L. E, 
488.— SCOT* 

sg. Agricultural Holding* (Scotland) 
AH, 1923 (e. 10), «. 1 (1>— Lease entered 

into before Jan, 1. 1921 Adoption of one 

of aUemaHt * ohligaUnns in lease.b- 
A lease entered into before Jan. 1,1921, 
bound the tenant to adopt one of two 


rotations of oropplng. The tenant 
adopted one of the prescribed rotations, 
with the result that he made an 
improvement upon his holding within 
Sched. I. of above Act. On quitting 
the holding at the termination of his 
tenancy be claimed compensation for 
the improvement from the landlords : 
— Held : he was entitled to oom. 
pensatlon as for a voluntary improve- 
ment, in respect that he was not 
required by the lease to execute the 
particular Improvement but was merely 
bound to adopt one or other of two 
prescribed methods of cultivation. — 
Gibson r. Sheer wr, [1928] S. 0. 493.— 
SCOT. 


PART V. SECT. 3, SUB-SECT. l.—G. 

sh. Agricultural Holdings (Scotland) 
AH, 1908 (c. 84 )— Sufficiency of notice.) 
— A tenant who has, before the 
determination of his tenancy, made it 
dear to the landlord that he proposes 
to claim for unexhausted manures A 
feeding stuffs, but without furnish- 
ing the particular* or amounts, hat 
sufficiently complied with s. 6 (2) of 
the above Aot. — Rooks v. Hutch*- 
80^11922) S. C. <H. L.) 140, 170.— 


PART V. SECT. 3, SUB-SECT. 1.— 
H. (a). 

•j. Agricultural Holding » ( Scotland ) 
Act, 1923 (c. 10) — " Question or 

difference ” — What amounts to . ) — The 
purchaser of a farm, who became 
proprietor as at Whit -Sunday 1928, had 
entered into an agreement on May 7, 
1928, with the tenant, that, in con- 
sideration of the tenant vacating the 
farm by June 30. 1928, the purchaser 
would (infer alia) take over at valuation 
certain crops, stock. Sc implements. 
The parties thereafter executed a sub- 
mission to two arbiters Sc an oven- 
man, by whom a valuation was made. 
In an action at the Instance of the 
tenant against the new proprietor for 
some due under the valuation : — Held •* 
the submission did not involve any 
question or difference within Agricul- 
tural Holdings (Scotland) Act. 1923, 
s. 15 (1), in respect (a) that the new 
proprietor's obligation to take over 
the tenant's oops, stock. Sc implements 
arose, not “ out of the termination 
of the tenancy.** but from an ex press 
agreement between the parties; Sc 
(o) that, on May 7. 1928. the date 
when the agreement to take over at 
valuation was entered into by the 
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252a. Effeet of Agricultural Holdings Act, 1923 
(c. 9), s . 16 — On Jurisdiction of court.] — 
Lowther v. Clifford, No. 207c, post . 

252b. .] — Farrow v. Orttewell, No. 

260s, post 

255. Add. Annotations : — Consd. Simpson v . 
Orowle, [1921] 3 K. B. 243 ; Smythe v. Wiles, 
[1921] 2 K. B. 60. Refd. St. Magnus, etc., 
Parochial Church Council v . London Diocese 
(Chancellor), [1923] P. 38; Mansfield v. 
Robinson, [1928] 2 K. B. 353. 

259. Add. Annotations : — Apld. Bradshaw v. Air 
Council, [1920] Ch. 329. Refd. Ellesmere v. 
I. R. Oomrs. (1918), 88 L. J. K. B. 337 ; 
Haynes v . Aldridge Colliery Co. (1923), 130 
L. T. 282; Mansfield v. Robinson, [1928] 2 
K. B. 353. 

264. Aiter this case add as follows : — 

See , further , Sect. 3, sub-sect. 36, post . 


Sub-sect. la. — C ompensation for Increased 
or Diminished Value of Holding. 

A. Compensation to Tenant . 

See A. H. Act, 1923, s. 9. 

B. Compensation to Landlord . 

See A. H. Act, 1923, s. 10. 

264a. Notice of claim — Time for giving — Agricul- 
ture Act, 1920 (c. 70).] — Held : the meaning 
of sect. 19 of the above Act taken as a whole 
was that the landlord should have a right of 
compensation for deterioration under the 
sect, if he gave a notice before the termination 
of the tenancy & not otherwise ; but if he 
had a right under contract to claim for 
deterioration apart from the sect., nothing 
in the sect, should interfere with that right. 

A tenant held a farm as a yearly tenant 
under the landlord upon the termB, as the 
arbitrator found, of an agreement in writing 
under which the father of the tenant had 
originally held the farm. On Aug. 20, 1920, 
the landlord served a notice to quit upon the 
tenant, which expired as to the land, other 
than the boozy pasture, on Feb. 2, 1922. 
The tenant gave up possession of the land 
except the boozy pasture, the tenancy of 
which did not expire until May 1, 1922, 


upon that date. On Mar. 28, 1922, the 
landlord gave notice of & particulars of a 
counterclaim against the tenant for waste 
wrongly committed or permitted by the 
tenant & for breach of contract or otherwise, 
whereby he claimed for neglect in the care 
of hedges & ditctfes on the land & dirty 
land: — Held: (1) the landlord's claim was 
not barred by sect. 19 of the above Act ; 
(2) the boozy pasture A the rest of the farm 
were held under one contract of tenancy ; 
the contract did not finally cease under 
sect. 10 (7) of the above Act until May 1, 
1922, the date of the termination of the 
boozy tenancy, & the landlord's notice was 
therefore in time. — Re Arden & Rutter, 
[1923] 2 K. B. 805 ; 130 L. T. 61 ; sub worn. 
Arden v . Rutter, 92 L. J. K. B. 894, 0. A. 

Annotations : — As to (1) Cozud. Olive t>. Paynter, [1932] 2 
K. B. 666. Refd. Lowther t>. Clifford. [1927] 1 K. B. 130 ; 
He Disraeli Agreement, Cleasby v. Park Estates (Hughen- 
den), Ltd., [1939] Ch. 382. 

264b. Agricultural Holdings Aot, 1923 

(c. 9), s. 16 (2) — Claims Independent of Agri- 
cultural Holdings Acts.] — As the term of a 
lease of an agricultural holding was coming 
to an end the lessee made a claim in respect 
of tenant right, & the lessor made various 
counterclaims in respect of dilapidations. 
An arbitrator appointed under Agricultural 
Holdings Act, 1923 (c. 9), to settle all matters 
& questions between the parties in respect 
of the holding, stated a case under sect. 10 (4), 
for the opinion of the county ct. in which 
he found that particulars of some of the 
lessor’s claims were given within two months 
of the end of the lease, but that particulars 
of others of the claims were not given within 
that time. The claims related in whole or 
in part to acts & omissions which were in 
fact breaches of agreements in the lease. 
The county ct. judge held that the arbitrator 
could only entertain those claims of which 
particulars were given within the two months ; 
— Held: the provision in sect. 10 (2) of the 
Act, barring claims unless particulars are 
given within the time therein specified, does 
not apply to claims arising from breaches 
of the agreement of tenancy & giving ground 
for actions at law independently of the Agri- 
cultural Holdings Acts, & the arbitrator 


parties, the relationship of “ landlord " 
& “ tenant ” did not exist between 
them ; Sc, accordingly, the submission 
was not incompetent because it did not 
take the form, required by sect. 16 (1) 
of the Aot of submission to a single 
arbiter. — Cameron t>. Niool, [1930] 
8. C. 1.— 8COT. 

•k. Effect of submission. ] — Held : 

when both parties to an agricultural 
valuation allow arbn. proceedings to be 
carried on by a method which is not in 
strict conformity with the provisions 
of Agricultural Holdings (Scotland) 
Aot, 1923, s. 16, Sc the arbiter has 
issued his award, they are barred 
personali exceptions from objecting to 
the competence of the proceedings. — 
Cameron v. Niool, (1930) S. C. 1. — 
SCOT. 


FART V. SECT. 8. SUB-SECT. 

H. (b). 

254 1. Award — Particulars not speci- 
fied in.) — The proprietor of a farm Sc 
the outgoing tenant, entered into a 
submission, whereby they referred the 
valuation of certain crops, stocks, Sc 
Implements, agreed to be taken over 
by the proprietor, to two arbiters. Sc 


to an oversman to be appointed by the 
arbiters to act in the event of their 
differing in opinion. An award was 
issued signed by the two arbiters & 
the oversman, which contained nothing 
to show in respect of which, if any, of 
the items under valuation the arbiters 
bad differed in tbeir estimate, thereby 
rendering necessary a devolution on 
the oversman Held : the valuation 
belonged to a class of arbn. where a 
rigid conformity with formal procedure 
was not exacted ; &, accordingly, that 
the award was not invalid because it 
did not distinguish between items 
valued by the arbiters alone Sc items 
upon which the decision of the overs- 
man had been rendered necessary.— 
Camkron v . Niool, 119301 8. C. 1.— 
SCOT. 


sj. What questions arbitrator map 
determine — Termination of tenancy — 
Agricultural Holdings ( Scotland ) Act, 
1923 (c. 10). s. 15.}— -In a note of sus- 
pension Si interdict brought by the 
landlords of a farm, craving the ct, to 
interdict proceedings in an arbn. under 
the above Act upon a claim by the 
tenant, who had vacated the farm 
in favour of a new oocupier, for com* 

7 


pensation for improvements, the com- 
plainers maintained that the tenancy 
had not terminated, & that the appoint- 
ment of an arbiter under the Act was 
illegal : — Held ; the question of the 
claimant's title to present a claim was 
not one of the matters remitted by the 
Act to the exclusive jurisdiction of the 
arbiter, but was a question precedent 
to the exi«tence of a statutory claim. Sc 
the ct. bad jurisdiction to entertain 
the action of interdict. — Donaldson's 
Hospital (Edinburgh) Trustees v. 
Esslemoxt, [1925] S. C. 199; on ap- 
peal , [1926] 8. C. (H. L.) 68.— SCOT. 


sk. Form of arbitration — Arbitration 
between outgoing dt incoming tenants — 
Agricultural Holdings ( Scotland ) Act. 
1908 (c. 64).] — There is nothing illegal 
In the outgoing & incoming tenants 
entering into an agreement for a 
common law arbn. — Roger v. Hutche- 
son, [1022] 8. C. (H. L.) 140, 170.— 
SCOT. 


257 if. .]— Charges 

for preparing & adjusting a special 
case fall to be dealt with by tb« 
arbiter. — Thomson v, Galloway, 
[19191 S. C. 611; 66 Sc. L. R. 621. 
-SCOT. 
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memtb deal with those (Atoms without attri- 
buting knportaace to tfe* faot that par- 
Umdm> thereof were not given within the 
time specified in the cub-eect. 

With regard to the sufficiency of the par- 
ticulars, I am of opinion that in the present 
case# as in most otheh eases, that Is a question 
of fact which the arbitrator should decide 
for himself (Scbotton, J.). — Ouvb v. 
Paynter, £1082] 2 JSL B. 668 ; Id L. J. 
K. B. 786 ; 146 L. T. 65, 0 4 
AmwUttan BeM. Farrow v. OrfcfceweH, [19261 Ok. 180. 


266a. Right to compensation — Tenant holding 

aver after notice to quit.] — A tenancy was de- 
termined by notice to quiton a certain day. 
The tenant remained on in possession for 
about nine months, & was finally ejected. 
Two days before his ejectment he furnished 
details of his claim for compensation : — Held : 
the tenant, from the date when his notice 
expired, was not holding under a contract of 
tenagaoy, A the land which he persisted in 
occupying unlawfully was not a holding 
within sect. 11 of the above Act, A he, there- 
. fore, was not within the benefit of the Act. — 
Oavh v. Paob (1023), 67 Sol. Jo. 650, G. A. 

2165b. liability to pay ocmpeiisatlen — “ Land- 
lord Purchaser entitled to rents— Purchase 

not completed til! after dalw.J — Certain land- 
owners let a farm to tenants. In 1917 they 
gave notice to the tenants to quit at Michael- 
mas, 1918, with a view to the sale of the farm. 
In Oct. 1917, they agreed to sell the farm to 
a purchaser. On July 5, 1918, the tenants 
gave to the purchaser, who was then entitled 
to the rents A profits, notice in writing under 
sect. 1 (1) of the Act of 1914 of their in- 
tention to claim compensation in terms of 
sect. 11 of the Act of 1908. On July 18, 
1918, the sale of the farm was completed : — 
Held : (1) the purchaser was the “ landlord 99 
within the Acte ; (2) the notice of intention 
to claim compensation was rightly given to 
hto ; (8) he was liable to pay compensation. 
— Bradshaw v. Bird, [1920] 8 K. B. 144 ; 
90 L. J. K. B. 221 r 123 L. T. 708, 0. A. 

Richard* v. Pryse. [1997] 
Date «. Hatfield Chase 
Tombs e. Turvey (1923), 

265c. Parson entitled to rants at 

end of tenancy.] — (1) Where the tenant of an 


-as to cn fitsid. i 

t K. B. 76. Gen er a Btr, flsaa& 

tts.mSF Lmt 


agHeultexal holding, who has been disturbed 
in his tenancy, became* entitled under 
sect. 11 at the above Act to compensation 
for loss in connection with the sale or removal 
of his household goods, implements, or stock 
on the condition, among others, of giving to 
the landlord a reasonable opportunity of 
making a valuation of such goods, etc., the 
question whether he has given such a reason- 
able opportunity is in each case a question 
of faot depending on the circumstances. The 
mere lapse of an interval of several months 
between notice of intention to claim com- 
pensation A sale or removal is not of Itself 
sufficient to satisfy the condition. 

J 2) Where the tenant of an agricultural 
ding has given notice to his landlord under 
sect. XI, proviso (6), of ids intention to claim 
compensation for disturbance, A the landlord 
before the appointment of an arbitrator under 
that sect, assigns the reversion, the person 
who is liable to par such compensation as 
may be awarded is the person who is entitled 
to receive the rents at the termination of the 
tenancy, A the notice of intention to claim 
so given to the original landlord will enure 
for the benefit of the tenant as against such 
last-named person. 

(3) Assuming sect. 48 (2) of the above Act 
to apply to proceedings for compensation for 
disturbance as well as for improvements, the 
commencement of the “ proceedings M is not 
the service of notice of intention to claim 


compensation, but the appointment of the 
arbitrator. — D aleu. Hatfield Oh ask Oorpn., 
[1922] 2 K. B. 282 ; 92 L. J. K. B. 237 ; 128 
L. T. 194 ; 87 J. P. 11 ; 20 L. G. R. 765, O. A. 
Annotations : — As to (2) Oonid. Tombs #. Turvey (1923), 93 
L. J. K. B. 785. Reid. Richard* v. Pryse, (192?) 2 K. B. 
76. Generally, Reid. Smith v. Metropolitan Properties Co., 
[1932] 1 K. B. 314. 


266a. Notlos of elaim — To whom given — 

Purchaser entitled to rents.] — Bradshaw v. 
Bird, No. 205b, ante. 


266b. Landlord — Subsequent 

alienation of reversion.] — D ale v . Hatfield 
Chase Oorpn., No. 205o, ante. 

2600. Reasonable opportunity of making 

valuation — What amounts to.] — Dale v, 
Hatfield Chase Oorpn., No. 265c, ante. 

266d. Commencement of “ proceedings 99 — 

What amounts to.] — D ale v. Hatfield 
Chase Oorpn., No. 265c, ante. 


PART V. SECT. 6, SUB-SECT. 2. 

Sootland) 
i arbi- 


. «L AdrieuKvta! BoWt 

At*. 1908 (c. Siy-Whal l_.__ _ „ 

Mbs must determine .) — under a. 10 of 
the above Aot it fall* to the arbiter 
to determine question* connected with 
tbs time A validity of notices to quit 
& notices to claim compensation. — 
CowpaAT e, Ftemuks, [1919] 8. a 
(H. L.)27.-*600T. 

toft. Agrtototore Ad. 1920Jc. 76), A 10 
-Claim a r bse din o im year'* r en t 
“ ' las* than one year** 

ol a imed compensation 
for disturbance to an amonnt exceeding 
one year 1ft rent, A tbs claim twtt to 
arba*. In Which it was proved that tbs 
damage sustained by him was lees than 
one year** rent JETeM .* the minimum 

a»M«aarsr/M 

(o. 76), a 10, waa an amount equal to 
one yaarla rent s A» altbou*b to tbs 
mattee bad gone te arba, a *dtep*to " 
bad not been avoided, the ' 


prices, the 
erop being 
at threshing 


•till entitled to one year'* rent Sc was 
not limited to the amount of damage 
actually proved. — M'H abo a Stbibb, 
[192458. G 272.— SOOT. 

an. — Lots from error in va lu a ti o n 
of warning proto crop .) — Under the 
mm or a farm Che landlord took over 
tbs w a y going crop of grain from the 
outgoing te n ant at flare 
quantity of toe growing 

Mcertatoed by toe. After 

it waa found that the quantity had 
been underiwttmtoed by toe arbiters. 
The outgoing tenant claimed, under 
the above sect., aa compensation tor 
loss in connection with the sale of the 
Cara prodaoay a sum r ep rees a tfag the 
dtitorenoe b e t we en the price he had 
‘ ‘ “ dee of toe atonal 

; — Held j . the lose 

- directly attributable to toe 
to toe bolding,** but had 
an error to 



MoQnaoo* «. Boa*© of AcMoraras 

vmjSoSnUifB fi9ssi a o. «is.— 
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m. Agricultural Holdings (ScoHanA) 
Ad. 1923 (a 10) — Refusal of lemOkswd 
to take over stock — Claim for loss on 
sale .}— -The tenant of a farm received 
notioe to quit. Having taken over 
another farm wtth a bound stock, he 
sold hie sheep at a dtepleniaMng sake. 
the landlord refusing to take them 
ever. In a claim tor compensation 
for the difference between toe price 
realised A toe “going concern** 
value: — Held: toe torn wee directly 
attributable to toe aufttbm of toe 
holding under sect. If (6) of above Act, 
— Keswick t. Weight, [19141 & C. 
7 66.— SOOT. 

sq. Tenant holding otter after 

notice to Quit — No right to eompeom- 
ftenJ—HBKDbT xl Waw OSS), 
ALT. SSL — 600 T. 


ns flee to quit — Wh et her tamest 


to eemsM 
(IWl 


hut 
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teas, Agriculture Act, 1020 (e. 70} — Right to com- 
pensatton— Withdrawal of notice to quit— 
What amounts to.] — In Sept. 1020, a land- 
lord gave to the tenant notice to quit his 
tenancy of a farm for which he was paying 
a yearly rental of £506 2*. On Dec. 31 , 1020, 
the landlord wrote to the tenant : “ I have 
received an offer of £670 per annum for your 
holding. If you choose to give me the same, 
you are most welcome to continue the 
tenancy M : — Held : having regard to sect. 10 
of the above Act, the letter of Dec. 31, 1020, 
did not constitute an offer in writing to with- 
draw the notice to quit within the proviso 
to sect. 10 (1 ) of that Act. — Be Perrett A 
Bennett-Stanpord, {10221 2 K. B. 502 ; 
01 L. J. K. B. 030 ; 128 L. T. 57 ; 38 T. L. R. 
840 ? sub nom. Permit t?. Bennett- 
Stanford, 66 Bol. Jo. 680, 0. A. 

2661. Ejectment proceedings following 

notice to quit.] — The landlord of a farm 
served on the tenant a notice to quit on 
Mar. 25, 1023. Owing to the illness of his 
wife, the tenant did not quit the farmhouse 
at the expiry of the notice, but he quitted 
the land, save as under the custom of the 
country, immediately after the expiry of the 
notice. Ejectment proceedings were brought 
by the landlord A judgment was obtained 
by default of appearance. On being served 
with the notice to quit, the tenant duly 
served on the landlord a notice of intention 
to claim compensation for disturbance under 
sect. 10 of the above Act : — Held ; if the 
tenant was ejected, the ejectment was in 
consequence of the notice to quit, A, there- 
fore, the tenant had quitted the farm in con- 
sequence of the notice to quit terminating the 
tenancy, A the tenant was accordingly entitled 
to compensation under sect. 10 of the Act. — 
Mills v. Rose (1023), 68 Sol. Jo. 420, 0. A. 


266g. Necessity for proof of loss or 

expense — Entire holding in occupation of sub- 
tenants.] — The effect of sect. 10 (6) of the 
above Act is that as a condition precedent 
to his right to compensation for disturbance 
a tenant must prove that he has incurred 
some loss or some expense of the kind 
indicated in the sub-sect. ; that on proof of 
that he Is entitled as a minimum to one year’s 
rent of the holding ; but that unless he proves 
some loss or some expense of the kind 
indicated he does not bring himself within 
sub*sect. 6 A is not entitled to compensation. 
Therefore where a lease of a holding under 
the Act was duly determined by notice to 
quit A the holding was entirely in the occupa- 
tion of sub-tenants whose sub-tenancies 
terminated without 'notice on the termination 
of the lease, A the lessee did not sell or 
remove any household goods, implements of 
husbandry, fixtures, farm produce or farm 
stook on or used in connection with the 
holding : — Held : he was not entitled to 
compensation for disturbance under sect. 10. 
— Minister or Agriculture A Fisheries^. 
Dean, ri924] 1 K. B. 851 ; 08 L. J. K. B. 
874 ; 180 L. T. 700 ; 40 T. L. R. 285 ; 68 
Sol. Jo. 401, 0. A. 


Annotations .* — Oomd. We«t]alw «. 1^g«,flS«6J I K.B.S9&; 
OXkwnor it Brewin'* Arbte^fem, fijSfi % K, B. 80 ; 
Bvreoktoy v. Leicester County Council, 1x934] ) K- B. 866. 
S5& e&ecfc v. Helton* 08*8), 08 i. J/K. B. 214 ; 
Dunstan t>. Benner, [1038] 3 K. B. 1 ; Bebfc v. Frank, 
{1030)1 K. B. 668. 
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266h. * Notice of claim — Tims for giving — 

“ Termination of tenancy "—Tenancy of 
different parts of holding expiring at different 
times.]— A landlord let a farm, according to 
the custom of the oountry, upon a yearly 
tenancy on the terms that the tenant should 
enter into occupation of the main portion of 
the land on Apr. 6, A of the farmhouse, farm 
buildings, A the remainder of the land on 
May 13, A that “ cm the termination of the 
tenancy ” he should give up possession of the 
different portions of the farm on the respective 
. dates, there being one rent reserved for the 
whole farm : — Held : the “ termination of the 
tenancy * # for the purposes of sect. 10 (7) of 
the above Act took place on May 13, not- 
withstanding that the main portion of the 
premises had to be surrendered At the earlier 
date. — Semble : the proviso to sect. 18 (2) 
of the above Aot applies only to a case where 
the tenant has been allowed by a landlord 
to remain on, after the cesser of the agree- 
ment of tenancy, under a new agreement. — 
Swinburne r. Andrews, [19231 2 K. B. 
483; 02 L. J. K. B. 889 ; 120 L. T. 650 ; 30 
T. L. R. 545 ; 67 Sol. Jo. 726, 0. A. 

Annotations Ootud. Re Arden & Butter. [102812 K. B. 865 . 
Reid. Re Disraeli Agreement, CHoasby v. Park Estates 
(Hughenden), Ltd., [19391 Ob. 382. 

2661. — — Given under Act subsequently 

repealed — Necessity for notice under repealing 

Act.] — A tenant who had on Sept. 20, 1020, 
received notice to quit his farm on Sept. 20, 
1021, gave notice on Nov. 17, 1020, to his 
landlord of his intention to claim compensa- 
tion for disturbance under A. H. Act, 1008, 
s. 11. That sect, was repealed by the Act 
of 1920, which came into force on Jan. 1, 
1021, A by sect. 10 substituted a new right to 
compensation for disturbance. The tenant 
gave no notice of bis intention to claim com- 
pensation under that sect, as required by 
sub-sect. 7 (b) thereof : — Held : not having 

g iven notice under sect. 10 of the Act of 1020, 
e bad no rigbt of claim under that sect., 
but his right of making a claim under A. H. 
Act, 1008, s. 11, was preserved by Interpreta- 
tion Act, 1880 (c. 63), s. 38, notwithstanding 
the repeal of sect. 11 . — Hamilton- Gell v. 
White, [10221 2 K. B. 422 ; 01 L. J. K. B. 
875 ; 127 L. T. 728 ; 38 T. L. R. 820 ; 67 
Sol. Jo. 80, 0. A. 

Annotation : — Oonfd. Briggs v. Dry den, Talbot v. Vickers 
[1925] 2 K. B. 667. 

See, now, A. H. Act, 1023, s. 12. 

266). Agricultural Holdings Aot, 1928 (0. 0)— Right 
to compensation — Refusal or failure to agree 
to arbitration.] — (1) A landlord of a holding 

S ave the tenant notice to quit, A in the same 
ocument stated that he had no desire to 
terminate the tenancy if the tenant would 
agree to his demand that the rent should be 
fixed by arbn. The tenant did not agree to 
arbn. : — Held : the tenant did not thereby 
disentitle himself to compensation, for the 
refusal or failure to agree to arbn. dealt 
with by sect. 12 (1) (e) of the above Act is a 
refusal or failure which has taken place 
before the date of the notice. 

(2) It cannot be laid down as a matter of 
law, that in no case can the minimum com- 
pensation of one year's rent provided by 
sect. 12 0) be reduced under the provisions 
of sect. 12 (8) if the tenant, having held two 
or more holdings as tenant, remains in 
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possession of one of them. But the pro- 
visions of sect. 12 ( 8 ) have no application to 
a case in which the tenant remains in posses- 
sion of the other holding or holdings, not as 
tenant, but as owner. — Westlake v . Page, 

^ 1 K. B. 290 $ 96 L. J. K. B. 466 3 134 
512, 0. A. 

Annotation : — As to (2) Expld. Bebb v, Frank, [1939] 1 
K. B. 558. 

266k. Amount of compensation — Tenant 

holding two or more holdings.] — Westlake 
v. Page, No. 266], ante . 

2061. .] — Where a tenancy of 

agricultural land is terminated by a notice 
to quit, the tenant, under sect. 12 (1) of 
Agricultural Holdings Act, 1923, is entitled 
to compensation for the disturbance. By 
sub-sect. 6 such compensation shall be a 
sum representing the loss or expense directly 
attributable to the quitting of the holding 
which the tenant may unavoidably incur in 
connection with the removal of his household 
goods, stock, etc. But it was provided by 
the sub-sect, that, for the avoidance of dis- 
putes, such sum should be computed at one 
year’s rent of the holding — in the present’ 
• case £100 — unless a greater loss was proved. 
By sub-sect. 8, where a tenant holds two or 
more holdings, & receives notice to quit in 
respect of one of them, the compensation 
shall be reduced by such amount as is shown 
to the satisfaction of the arbitrator to repre- 
sent the reduction (if any) of the loss attri- 
butable to the notice to quit by reason of the 
continuance in possession of the other 
holding. The arbitrator held that such 
reduction was £89 10s., which he deducted 
from £100, the minimum of one year’s rent 
under sub-sect. 6, & awarded £10 10s. com- 
pensation, which he held to be the actual loss. 
The tenant contended that the statutory 
minimum under sub-sect. 6 still applied, & 
that the award should be £100 : — Held : 
that the only way in which the two sub- 
sects. could be read together so as not to 
clash was to read them as put together into 
one sect, divided into three sub-sects. The 
first sub-sect, would be sub-sect. 6 as far as 
“ compensation.” The second would be 
sub-sect. 8. These would be the sub- 
stantive enactments. Then sub-sect. 3 would 
be a proviso on the substantive enactments, 
being the second half of sub-sect. 6, to the 
effect that to avoid disputes the compensa- 
tion should be one year's rent unless a greater 
amount was proved. The tenant was there- 
fore entitled to £100, one year's rent. — Bebb 
v. Prank, [1939] 1 K. B. 668 ; 108 L. J. 
K. B. 186 ; 160 L. T. 200 ; 66 T. L. R. 372 ; 
83 Sol. Jo. 194 ; sub nom . Re Bebb & 
Frank’s Arbn., [1939] 1 All E. R. 263, C. A. 

266m. Minimum — One year’s rent.] — 

Re O'Oonnor & Brbwin’s Arbitration, No. 
266ce, poet 

266n. Expenses of preparation of claim.] 

— Under Agricultural Holdings Act, 1923 
(c. 9), the landlord of a holding served upon 
the tenant a notice to quit which stated that 
the tenant at the date of the notice was not 
cultivating the holding according to the rules 
of good husbandry. None of the other 
reasons mentioned in sect. 12 (1) of the Act 
why compensation for disturbance should 
not be payable to him was alleged against 
the tenant. For the purpose of dealing with 


any claims which might be made each party 
appointed a valuer. On the termination of 
the tenancy by reason of the notice to quit 
the tenant quitted the holding, & made a 
claim to compensation for disturbance under 
the above-mentioned sub-sect. An arbitrator 
appointed to determine all claims between 
the parties stated a case for the opinion of the 
county ct. in which he found that at the 
date of the notice to quit the tenant was 
cultivating the holding according to the rules 
of good husbandry, & that the tenant did not 
incur any expense directly attributable to 
the quitting of the holding upon or in con- 
nection with the sale or removal of his 
property, but that he was liable to pay his 
valuer a fee for viewing the holding so as to 
enable him to prepare his claim for compensa- 
tion for disturbance, & to disprove the 
allegation that he was not cultivating accord- 
ing to the rules of good husbandry : — Held: 
by the Ct. of Appeal, affirming the decision 
of the county ct. judge, ( 1 ) the fee paid by 
the tenant to his valuer was an expense 
“ reasonably incurred by him in the prepara- 
tion of his claim for compensation ” within 
sect. 12 ( 0 ), & should be included in the 
compensation payable to the tenant under 
that sub-sect., notwithstanding that the 
tenant had not incurred any other such loss 
or expense directly attributable to the 
quitting of the holding as was mentioned in 
that sub-sect. ; ( 2 ) as that fee did not 

exceed in amount one year’s rent of the 
holding, the compensation payable should 
under sect. 12 ( 6 ) be computed at an amount 
equal to one year’s rent of the holding. — * 
Dunstan v. Benney, [1938] 2K.B.1; [1937] 
4 All E. R. 510 ; 107 L. J. K. B. 311 ; 158 L. T. 
34 ; 54 T. L. R. 167 ; 81 Sol. Jo. 1039, C. A. 

266o. Liability to pay compensation — “Land- 

lord” — Agreement for sale — Whether pur- 
chaser entitled to rents.] — In July, 1924, the 
owner of an estate, which included a farm in 
the occupation of tenants, agreed to sell the 
farm to a purchaser, who agreed to pay the 
purchase money in Oct. 1924. The agree- 
ment was subject to conditions of sale, by 
one of which the purchaser agreed to pay the 
balance of the purchase money on the day 
named in the contract, & in that respect time 
was to be of the essence of the contract ; & 
it was further agreed that 44 all rents & 
periodical outgoings” should be “appor- 
tioned up to the completion,” & added to or 
deducted from the purchase money as the 
case might require. On Sept. 23, 1924, 
notice was given to the tenants to quit the 
farm on Sept. 29, 1925. The purchase was 
not in fact completed until Oct. 1925: — 
Held: (1) “completion" in the condition 
of sale meant actual completion* & not the 
date named for completion ; (2) on Sept. 29, 
1926, the vendor was the “ person entitled 
to receive the rents & profits ” of the farm 
within sect. 57, & he, & not the purchaser, 
was the “landlord” within sect. 12 & the 
person to pay compensation to the tenants. — 
Richards v . Prysb, [1927] 2 K. B. 76 ; 96 
L. J. K. B. 743 5 137 L. T. 170, 0. A. 

266p. Notice prevented by provision 

for immediate resumption of possession — 
Validity.] — By an agreement made in 1936 
D. agreed to let a farm to pltf . for two years, 
the tenancy to continue subject to two years’ 



notice terminating on Sept. 29. The agree- 
ment contained a proviso that the landlord 
could resume possession of any portion of the 
land so leased in case it was required for 
building purposes without payment of com- 
pensation, but with a proportionate reduc- 
tion in the rent attributable to the area so 
taken by the landlord. Shortly after pltf. 
had entered into possession, the reversion in 
fee simple of D. expectant on the termination 
of the tenancy of a portion of the demised 
land became vested in defts. In 1938 defts. 
gave pltf. notice of this & that in accordance 
with the proviso in the tenancy agreement 
they would resume possession of a specified 
portion of the farm. Accordingly they 
entered, by one of their directors, upon the 
portion mentioned in the notice. Pltf., 
having disputed defts.’ right to so resume 
possession & terminate the tenancy without 
giving two years’ notice to quit, took out an 
originating summons to determine the 
questions (a) whether defts. were entitled 
under the proviso in the tenancy agreement 
or otherwise to determine the tenancy as to 
any part of the demised premises otherwise 
than by giving two years’ notice in writing, 

& (6) whether they were ontitled to immediate 
possession of the premises comprised in their 
notice \~~Held : (1) on the true construction 
of the proviso in the tenancy agreement no 
notice was required before possession could 
be resumed of the part to which the notice 
related ; but (2) the fact that defts. had 
actually (when intending to resume possession 
in pursuance of the proviso) given notice to 
pltf. of such intention, brought sect. 27 (1), 
sub-para. (6), of Agricultural Holdings Act, 
1923, as to the payment of compensation, 
into force, notwithstanding the provision to 
the contrary in the tenancy agreement. The 
provisions of the Act as to compensation 
applied therefore as if the part to which the 
notice related were a separate holding ; 
(3) as the proviso in the tenancy agreement 
rendered it impossible for pltf. to give the 
month’s notice of intention to claim com- 
pensation for disturbance required by 
sect. 12 (7), para. (6), of the Act & thereby 
indirectly deprived him of the right to com- 
pensation for disturbance, the proviso was 
rendered invalid by virtue of sect. 50 of the 
Act, which avoided contracts entered into 
by the tenant of a holding purporting to take 
away from him a right of compensation under 
the Act. 

The answer therefore to both questions to 
the summons was in the negative . — Re 
Disraeli Agreement, Cleasdy v. Park 
Estate (Hughendkn), Ltd., [1939] Ch. 
382 ; [1938] 4 All E. R. 658 ; 108 L. J. Oh.* 
100 ; 160 L. T. 156 ; 55 T. L. R. 204 ; 82 
Sol. Jo. 1031. 

266q. Notice of claim— By whom given — 

Joint tenancy.] — W., who had been tenant 
of a farm for many years, entered into 
negotiations with his landlord to have his 
tenancy agreement, upon the termination 
thereof, transferred to himself & B., & as 
the result of those negotiations W. became 
joint tenant of the farm with B. at the request 
of, & for the protection of, the landlord. 
Upon the termination of W.’s tenancy B. 
paid W. for the tenant right & also provided 
the whole of the finance necessary for carrying 
on the farm. On Feb. 21, 1924, W. alone 

11 
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gave notice to quit. On Mar. 21, 1924, the 
landlord served notice to quit upon both 
tenants, upon the- ground that they were 
not cultivating the farm according to the 
rules of good husbandry. Thereupon B. 
gave notice to the landlord of his intention 
to claim compensation: — Held: (1) the 
notice given by B., being the one of the joint 
tenants who owned the household goods & 
agricultural implements & had suffered loss 
by their removal or sale upon the expiration 
of the joint tenancy, was sufficient to give 
the arbitrator jurisdiction ; (2) it being the 
object of sect. 12 (7) (b) of the above Act 
that the landlord should have notice of what 
compensation was claimed against him, it 
would, in the case of a joint tenancy, be a 
great hardship upon the tenant who had a 
proper & valia claim for compensation which 
was to be defeated because his joint tenant, 
who had no such claim, had not joined in the 
notice.— Howson v . Buxton (1928), 97 
L. J. K. B. 749 ; 139 L. T. 504, 0. A. 

266r. Notloe to quit — Reason must be stated — 

Effect of notice giving alternative reasons.] — 
A tenant in giving a notice to quit under 
sect. 12 (3) of above Act, on account of the 
landlord’s refusal or failure to agree to the 
tenant’s demand for arbn. as to the rent of 
the holding, is, as a condition precedent to 
his right to compensation for disturbance, 
bound to state correctly the reason for the 
notice which in fact exists, but he may put 
himself right by putting his notice in the 
alternative by stating that the notice given 
was either for the reason that the landlord 
had refused or that he had within a reasonable 
cime failed to agree to the demand made on 
him by the tenant for arbn. 

Where the landlord had within a reason- 
able time failed to agree to such a demand 
but had not refused to do so & the notice to 
quit wrongly stated that it was given by 
reason of the landlord’s refusal to agree : — 
Held . the tenant could not succeed in his 
claim for compensation for disturbance. — 
Selleck v. Hellene (1928), 98 L. J. K. B. 
214 ; 140 L. T. 353 ; 45 T. L. R. 179 ; 73 
Sol. Jo. 76, 0. A. 

266s. Form of notice.] — The land- 

lord of a holding served on the tenant notice 
to quit in the following form : “ In accord- 
ance with sect. 12 (1) (a) & (b) of Agricultural 
Holdings Act, 1923 (c. 9), we hereby as 
agents for ” the landlord “ give you notice 
to quit,” etc. The tenant, in accordance 
with this notice having quitted the holding. * 
claimed compensation for disturbance, con- 
tending that the notice did not sufficiently 
state that it was given for any of the reasons 
specified in sect. 12 (1) of the Act, or did not 
specify for which of those reasons it was 
given : — Held : the notice to quit sufficiently 
stated that it was given for the reasons 
indicated in sect. 12 (1) (a) & (b), & was an 
effective notice to bar the tenant’s claim to 
compensation if the allegations were 
sustained. — Re Digby & Penny, [1932] 2 
K. B. 491 ; 101 L. J. K. B. 616 ; 147 L. T. 
221 ; 48 T. L. R. 403, C. A. 

266t. Reasons In accompanying 

letter.] — A notice to quit under 1923 Act may 
be validly contained in two documents — one 
a formal notice to quit & the other an accom- 
panying document which refers to that formal 



Gam MBt—SMaa. Ekqlmh akd Dupiee Digest Supplement 


notice A state m the reason lor giving it one 
or more of the causes set out in sect, 12 (1) of 
the Act.— Turton v. Tur nbul l, [1934] 2 
K. Bd 197 ; 108 L. J, K. B. 508 ; 151 L. T. 
995 ; 78 Sol* Jo. 867, C. A. 

206*1. By purchaser before completion — 

Estoppel.} — Pit/, was the tenant of two farms 
on a yearly tenancy. The owner of the 
property died in 1928, A on July 17, 1930, 
his personal representatives agreed to sell 
deft, the farms. The date fixed for com- 
pletion was Sept. 15, 1930, but the purchase 
was not completed till Oct. 30, 1930. Mean- 
while deft, had on Oct. 9, 1930. sent to pltf. 
a notice to quit the premite on Oct. 11. 1931, 
A pltf. duly gave up possession on that date. 
Deft, disputed pltf/s claim to compensation 
under Agricultural Holdings Act, 1923 (c. 9), 
on the ground that the notice to quit was 
invalid, because the purchase was completed 
only after the notice was given. Pltf. 
* therefore brought proceedings claiming de- 
clarations that the notice to quit was valid ; 
that* if not, deft, was estopped from denying 
its validity f A that he was entitled to com- 
pensation under the Act t — Held : (1) on the 
' facts the pltf. was estopped from denying 
the validity of the notice to quit; (2) the 
* ot. had jurisdiction to determine the matters 
at issue, notwithstanding the provisions for 
arbn. contained in sect. 16 of the Aot. — 
Farrow v. Orttbwell, [1933] 1 Oh. 480 ; 
102 L. J. Cm. 133 ; 149 L. T. 101 ; 49 T. L. R. 
261, O. A. 

9i0v # Determination of rent — Notice of appli- 

cation for arbitration — Effect of delay. V-On 
Jan. 16, 1929, the tenant of an agricultural 
holding made to the landlord a demand in 
writing for arbn. under Agricultural Holdings 
Act, 1923 (c. 9), as to the rent to be paid 
for the holding as from Apr. 6, 1930, the 
next ensuing date at which the tenancy 
could have been terminated by notice to 
uit given by the tenant at the date of the 
emand for arbn. The landlord consented 
to the matter being referred to arbn., but 
after a long delay, due to the fault of the 
landlord A his advisers, he refused to concur 
in the appointment of an arbitrator, to take 
part in the arbn. or to recognise the award. 
At the request of the tenant the Minister 
of Agriculture appointed an arbitrator who, 
on Sept. 23, 1931, made an award fixing a 
reduced rent for the holding as from Apr. 6 
1980 i — Held : the award was good A en- 
forceable as between the parties. — Grundy 
e. HEWSON, [1933] 1 K. B. 787 ; 102 L. J. 
K. B. 398 ; 149 L. T. 212 ; 49 T. L. R. 346 $ 
77 Sol. Jo. 216. 

266w. Validity of award.]— Grundy 

*>. Hbwson, No. 26ov, ante. 


SUB*6Bot. jfca. — C ompensation for Enforcement 
of Proper Cultivation. 

260X. Com Production Act, 1917 (c. 40], f. 9 (9)— 
Who is person interested— Tenant.]— (1 ) A 
notice to convert certain land into tillage, 
made under sub-sect. 1 of the above sect. A 
Defence of the Realm Regulations, 1914, 
reg. 2 M, was served on the owner of land who 
was in occupation. After the service of the 


notice the owner agreed to 1st the land to a 
tenant who entered into occupation A carried 
out the requirements of the notice. The 
notice had not been served on the tenant. 
The tenant claimed compensation for loss 
alleged to have been suffered by him by reason 
of his having carried out the requirements 
of the notice, A the claim was referred to 
arbn* under the Act, A the arbitrator stated 
a case in which he asked the ct. certain 
questions : — Held s the tenant was a “ person 
who was interested in the land in respect of 
which the notice was served," within sub- 
sect. 9 of the above sect., inasmuch as he 
was interested at the time when the loss was 
alleged to have occurred ; A the tenant came 
within the words of the sub-sect. “ who 
suffers any loss by reason of the exercise of 
the powers conferred by this sect." A was 
entitled to compensation for the loss, If any, 
though the notice had not been served on 
him, as he had carried out the requirements 
of the notice. 

(2) Two notices were served, each in respect 

t of a different field in a separate farm oocupied 

by the same tenant : — Held : in the circum- 
stances, the loss, if any. In respect of each 
field should be assessed separately. 

(3) The tenant of certain land in respect 
of which a notice to plough had been served 
under the Act sent in a claim for compensa- 
tion on Sept. 28, 1918, for the year 1918, A 
in 1919 he sent in a claim for compensation 
for 1919. The arbn. to assess compensation 
was held after both claims had been sent in : 
— Held : the assessment should not be based 
on the loss, if any, in each year separately; 
(Bankes, L.J.) the arbitrator should take 
the experience of the two years, setting off 
any profit in one year against any loss in 
the other ; (Scrutton A Atkin, L.JJ.) the 
whole effect of the exercise of the powers 
conferred by the sect, had to be considered 
by the arbitrator, including an estimate of 
the probable loss or profit in the future. 
— Re Todd A North Riding of York- 
shire Agricultural Executive Committee, 
[1921] 1 K. B. 231 ; 90 L. J. K. B. 228 : 124 
L. T. 407 ; 85 J. P. 89 ; 18 L. G. R. 790, 0. A. 

206y. Separate notices as to parts of two farms 

— Occupied by one tenant — Method of assess- 
ment.]— Be Todd A North Riding op 
Yorkshire Agricultural Executive Com- 
mittee, No. 260x, ante . 

206z. Separate claims by tenant for two 

sucocsslvc years — Method of assessment.] — 
Re Todd A North Riding of Yorkshire 
Agricultural Executive Committee, No. 
266x, ante . 

266aa. Award — Jurisdiction of court to remit 

— Award bad on faee for ambiguity or un- 
certainty.] — In an arbn. for the purpose of 
awarding compensation under the above 
Act, the TT % h Ct. may remit to the arbitrator 
an award bad on the face of it for ambiguity 
or uncertainty, in accordance with Arbitra- 
tion Act, 1889 (c. 49), although by sect. 11, 
eub-eect. 1, of the above Act, it is provided 
that arbn*. thereunder shall be in accordance 
with A. H. Act, 1903, Sched. 2, which excludes 
Arbitration Act, 1389.— Murray v. Dalton 
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(1920|, 90 L. J. X. B. 401 ; 124 L. T. 762 ? 
87 T. I*. ». 234 ; 65 fled. Jo. 155, D. O. 

Aanotution : — Raid. Re Jones & Carter, tmn 2€h, 699. 
Control of food In wartime generally, see 
Food A Drugs, Vol. XXV., pp. 182 et seq . 


Sub-sect. 85. — Ascertainment of Compensa- 
tion. 

286bb. la respect of what holdings compensation 
payaUe — Tenant sub-totting farmhouse.] — 
By an agreement of tenancy a landlord de- 
mised to the tenant a farm of 1,000 acres 
together with a farmhouse A some cottages. 
There was a provision that the tenant should 
use the demised premises for farming pur- 
poses. The tenant subsequently, with the 
permission of the landlord, sub-let the farm- 
house to a lady who used it as a house for 
paying guests. Upon the determination of 
the lease, the tenant made a claim for com- 
pensation under A. H. Act, 1908 : — Held ; 
the ct. must have regard to the substance of 
what had been done ; by the lease the hold- 
ing was an agricultural one, A the fact that 
the farmhouse had been let to a sub-tenant 
did not cause it to cease to be a 44 bolding ” 
within the Act. — Re Bussell & Harding 
(1922), 128 L. T. 470 ; 39 T. L. R. 92 ; 67 
Sol. Jo. 123. C. A. 

Compensation for Improvements — Under 

Agricultural Holdings Act, 1908.] — See 
original volume, p. 42, Nos. 230-232. 


266cc. Notice of claim— To whom given— Purchase 
— Taking subject to existing tenancies.] — 
Applt. was the tenant of an agricultural 
holding under a tenancy expiring on Sept. 29, 
1922. in May, 1922, the landlord con- 
tracted to sell the holding, subject to the 
tenancy, to reap., completion to take place 
on Sept. 29, 1922. The completion in fact 
took place on Nov. 2. The contract of sale 
contained a general condition that the rents, 
profits or possession of the property should 
be received or retained A the outgoings dis- 
charged by the vendor up to the time 
appointed for completion, A that current 
vents should be apportioned. By a special 
condition it was provided that tor the pur- 
pose of this general condition any rent 
payable on Sept. 29 was to be deemed 
14 current rent/* A was to be payable by the 
purchaser on completion. After the deter- 
mination of the tenancy the purchaser as 
** landlord ” made a claim against the tenant 
tor dilapidations, A the tenant counterclaimed 
for compensation : — Held : the purchaser 
was not at the date of the termination of the 
tenancy the 44 landlord within A, H. Act. 
1998, b. 48, A Agriculture Act, 1920 (c. 70), 
s. 18. — Toms r. Turvey (1923), 93 L. J. 
K. B. 785 ; 131 L. T. 380 ; 68 Sol. Jo. 385, 
0. A. 


For compensation for Improvements — 

Under Agricultural Holdings Act, 1908.] —See 
original volume, p. 46, Nos. 245-250. 

For compensation to landlord for deteriora- 
tion.] — Set Nos. 264a, 264b, ante, 

For compensation tor disturbance — U nder 

Agricultural Holdings Act, 1908 .] — See 
original volume, p. 48, No. 260 ; A Nos. 265b, 
265c, ante * 

Under Agriculture Act, 1980 (o. 76).] 


—flee Nos. 266h, 268i, ante, 

268dd. Particulars of claim — Sufficiency.] — Held ; 
having regard to the severity of the penalty 
attached to non-compliance with Agriculture 
Act, 1920 (c. 76), s. 18 (2), namely, total 
extinguishment of the claim, the presump- 
tion was that the requirement of 44 particu- 
lars ” was not intended to be construed 
strictly, A, for the purpose of keeping the 
claim alive A enabling the parties to get 
before the arbitrator, a less degree of par- 
ticularity was required to satisfy the sect, 
than would be required of particulars of a 
statement of claim in an action, notwith- 
standing that when the parties get before 
the arbitrator be might be of opinion that 
the particulars were insufficient, A might 
order further A better particulars to be 
given. — Jones n . Evans, [1923] 1 K. B. 12 ; 
92 Li. J. K. B. 35 * 128 L. T. 228, C. A. 


Annotations : — Arid. Re Agrfoultur 
O’Connor e. Brewin (198*), 7® 


cultural Holdings Act, 19*3, 
"* Sol. Jo. 611. Conad. 


Spreokiey v . Leicester County Council, [1934 J 1 K, B. 366. 
Bstd. Turton v. Turnbull, [1984] * K. B. 137. 


266ee. .] — (1) A tenancy having been 

determined by notice to quit expiring on 
Sept. 29, 1£30, the tenant gave notice of, 
amongst others, a claim for disturbance, A 
on Nov. 20, 1030, furnished particulars in 
which particulars of claim for disturbance 
were “ Disturbance for two years* rent 
£514 ” : — Held : no sufficient particulars had 
been delivered A therefore the claim was 
barred. 

(2) Where the tenant proves he has 
directly suffered loss the minimum amount 
of damages is one year’s rent . — Re O’Ognnor 
A Brewin’s Arbitration, [1933] 1 K. B. 
20 ; 101 D. J. K. B. 700 ; sub nom. Re 
Agricultural Holdings Act, 1923, 
O’Connor v . Brewin, 147 L. T. 380 ? 76 
Sol. Jo. 511, 0. A. 

Annotation .'—As to ll) Folld. Spreokiey v. Leicester County 
Council, H934J 1 K. B. 366. 


266X1. Question of fact.] — Olive v. 

Payntee, No. 264b, ante. 


266 gg. .] — On Mar. 10, 1931, the tenant 

of an agricultural holding was served by his 
landlord with a notice to quit expiring on 
Apr. 6, 1932. On Nov. 23, 1931, during the 
currency of the notice to quit the tenant gave 
notice to his landlord of his intention to make 
a claim for compensation for disturbance 


FART V, SECT. 8, SUB-SECT* 3b. 

SMu L Particulars of claim — Stifll- 
cioncy — Agricultural Moldings 1 Scot • 
land) Act. 1883 (a 10), #. 16 (*).]— 
By a totter, written on receipt of a 
notice from t be tenant of bis Intention 
to terminate bis tenancy of a sheep 
farm, the laadlordtnUmated tbatfae 
r es er ve d Ms claim In respect of depletion 

s**sss 

after the termination of the tenancy, 


In which he referred to his former 


totter, he stated that only 61 per cent, 
of the sheep stock had been delivered 
to the incoming tenant. A that the 
amount of the ol&lxn would be intimated 
when the exact shortage was deter- 
mined .—Held : (!) in view of the 

severity of the penalty attached to 
non-oompUanoe, the requirements of 
tbs above tub-sect, ware snffinbwtty 
complied with if fair notice was given 
to the opposite party of the nature 
of the oorfm against him A of the 

18 


oase he had to meet: (*) the letters 
gave such notice, although they did 
net state the legal basis of the 
claim or its actual amount.— M ont* 
robs (DtfKH) v. Hart, fl926] 8. G. 
160.— SCOT. 
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under sect. 12 of A. H. Act, 1923, “ for loss 
or expense directly attributable to my 
(flitting the holding which 1 may unavoidably 
incur upon or in connection with the sale or 
removal of my household goods, implements 
of husbandry, fixtures, farm produce or farm 
stock on or used in connection with the 
holding, including any expenses reasonably 
incurred by me in my claim for compensa- 
tion/’ On Apr. 6, 1032, the tenant quitted 
the holding. On May 21,1 932, he gave notice 
under sect. 16 (2) of the Act, that the amount 
of his claim for disturbance was “ one year’s 
rent, viz. : Two hundred & twenty-five 
pounds (£225).” The county court judge 
held that the particulars were sufficient : — 
Held : no sufficient particulars had been 
delivered & therefore that the claim was 
barred, on the grounds: (1) the notice of 
Nov. 23, 1931, was merely a notice that a 
claim would be made & not a rendering of 
particulars, & (2) the notice of May 21, 1932, 
although it quantified the claim at the 
minimum sum to which the tenant was 
entitled under sect. 12 (6) of the Act, did not 
furnish particulars of some loss or expense to 
which the tenant had been put. — Spreckley 
'v. Leicestershire County Council, [1934] 
1 K. B. 366 ; 103 L. J. K. B. 200 ; 150 L. T. 
*9, C. A. 

266hh. Award — Setting aside — Jur isdiction of eourt 
— Error on face of award.] — The inherent 
jurisdiction of the High Ct. to set aside an 
award under A. H. Act, 1908, on the ground 
of error appearing on the face of it where 
there has been no misconduct on the part of 
the arbitrator is not taken away by that 
Act. That jurisdiction was not excluded by 
Arbitration Act, 1889 (o. 49), & when the 
jurisdiction under that Act with reference to 
arbn. proceedings under the A. H. Act, 1908, 
was transferred to the county ct. by that 
Act, the inherent jurisdiction of the High 
Ct. in those matters was neither expressly 
nor by implication transferred to it. — Re 
Jones & Carter, [1022] 2 Oh. 599 ; 91 
L. J. Oh. 824 ; 127 L. T. 022 ; 38 T. I*. R. 
779 ; 06 Sol. Jo. 011, O. A. 

Annotation: — Oonid. Horrell v. St, John of Bletso, [1928] 
2 K. B. 016. 

268 j]. Time for notloe of motion to set 

aside.] — In an arbn. under the A. H. Act, 
1908, the award was made on Apr. 8, 1921, 
& on June 3 applt. gave notice or motion to 
set aside the award on various grounds. 
There was no rule either under County Cts. 
Act, 1888 (c. 43), or under A. H, Act, 1908, 
dealing with the time within which a notice 
of motion to set aside an award must be 
given : — Held : the words ” principles of 
practice ” in County Cte. Act, 1888 (c. 43), 
s. 164, did not refer to specific rules of the 
High Ot., & the time limit of six weeks under 
R. Ss 0., Ord. 64, r. 14, was not a “ principle 
of practice ” within that sect, of the Act ; 
therefore the only time limit applicable in 
the present case was under Stat. Limitations 
& under the doctrine of laches, & the motion 
to set aside the award was made in time. — 
MoOreagh v. Frbarson (1921), 91 L. J. K. B. 
305 5 120 L. T. 001, D. 0. 

266 kk. Order directing arbitrator to state 

special case — Appeal lies to Divisional Court.] 
a-Stevens Downham, Isle of Ely 
(Feoffees of Poor Lands), [1926] W. N. 108. 


2661L No power to order arbitrator to state 

special case on question not wlthlh submission 
to arbitration.! — Stevens v. Downham, 
Isle of Ely (Feoffees of Poor Lands), 
[1926] W. N. 108. 

Of compensation for Improvements— Under 

Agricultural Holdings Act, 1908.] — See 
original volume, p. 47, No. 254-250. 

266mm. Recovery of compensation agreed or 
awarded— In what court.] — A H. Act, 1923, 
s. 19, does not give exclusive jurisdiction to the 
county ct. in all cases A prevent an action 
from being brought to recover the sum in the 
High Ct., when it is in excess of the amount 
ordinarily recoverable In the county ct. — 
Horrell v. St. John of Bletso (Lord), 
[1928] 2 K. B. 616 ; sub nom. Horrell v. 
Bletso, 97 L. J. K. B. 055 ; 139 L. T. 400. 

266nn. Costs — Agreement as to — Validity.] — The 
parties to an arbn. under A. H. Act, 1923, 
agreed beforehand that the successful party 
should have costs on the High Ct. scale. 
The agreement was not communicated to 
the arbitrator, who gave his award in favour 

• of the landlord, & awarded that each party 
should pay his own costs. In an action by 
the landlord to enforce the agreement the 
judge gave judgment for the tenants, on the 
ground that the Act gave discretion to the 
arbitrator as to costs : — Held : the agree- 
ment was valid & enforceable. — Mansfield 
v. Robinson, [1928] 2 K. B. 353 ; 97 L. J. 
K. B. 400 ; 139 L. T. 349 5 92 J. P. 126 ; 44 
T. L. R. 518, D. 0. 

207a. “Treated as a market garden.* 9 ] — 

(1 ) Held : the word 44 treated ” in sect. 42 (1) 
of the above Act, in the collocation in which 
it was there used did not mean simply that 
the holding should be in use or cultivation 
as a market garden, but that it should be let 
by one person as landlord & occupied by the 
other as tenant as a market garden, & so 
treated as between them for the purpose of 
govening their rights in respect of tne holding 
as a market garden. 

By an agreement in writing dated Dec. 81, 
1019, & made between the landlord of the 
one part & the tenant therein described as 
“ market gardener ” of the other part, it was 
agreed (clause 1 ) : that the landlord should 
let & the tenant should take the farm therein 
described for the term of one year from 
Sept. 19, 1919, & so on from year to year at 
the yearly rent of £185 by half-yearly pay- 
ments on Mar. 25 & Sept. 29 in each year, 
& that the tenant should pay to the landlord 
as a further rent at the rate of £6 per cent. 
per annum on all sums of money expended 
by the landlord in the supply of any fruit 
trees during the tenancy. By clause 7 the 
tenant was to cultivate the land on the best 
& most approved system of g&klening in 
general practice in the neighbourhood, & was 
not to cut down, grub up, or destroy any 
fruit trees growing in or upon the land, or at 
any time to be planted thereon, under the 
provisions of the agreement, without the 
consent in writing of the landlord or his 
agent first had & obtained. By clause 9 
the landlord was during the term to supply 
the tenant at his own expense with all fruit 
trees which might at any time be agreed 
between the landlord & tenant to be necessary, 
& the tenant was to pay a certain additional 
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rent In respect of the fruit trees so supplied. 
Clause 11 contained the following proviso: 
“ That nothing herein contained shall be 
deemed to be an agreement by the landlord 
that the premises hereby demised or any part 
thereof shall be let or treated as a market 
garden or give rise to a claim for compensation 
for fruit trees or bushes under A. H. Act, 
1008, or any statutory modification thereof ” : 
— Held: (2) clause 11 of the agreement con- 
tained the clearest possible expression of the 
intention of the parties that the holding was 
not to be treated as a market garden ; there 
was therefore no agreement in writing within 
sect. 42 (1) of the Act, by which it was agreed 
that it should be let or treated as a market 
garden, & therefore no claim to compensation 
on that basis arose, because the existence of 
such an agreement was a condition precedent 
to such a claim ; (3) the agreement was not 
one which was avoided by sect. 6 of the Act, 
because the condition precedent to the 
tenant having the right to claim compensa- 
tion had not been satisfied . — Re Masters & 
Duvhen, [1923] 2 K. B. 729 ; 08 Sol. Jo. 11 ; 
sub nom. Masters v. Duveen, 93 L. J. K. B. 
67; 130 L. T. 13, 0. A. 

Annotation: — As to (1) Consd. Saunders -Jacob v. Yates, 
[1933] 2 K. B. 240. 

207b. Market garden — What Is — Garden of country 
house — Sale of produce.] — The fact that the 
occupier of a country house sells regularly 
one-half of the produce of the gardens 
occupied therewith does not constitute the 

f ardens a market garden. — B iokerdike v. 

iUCY, [1920] 1 K. B. 707 j 89 L. J. K. B. 
658 ; 84 J. P. 61 ; 30 T. L. B. 210 ; 04 Sol. 
Jo. 267 ; 18 L. G. E, 207, D. O. 

Annotation: — Reid. Lowtherr. Clifford (1925), 90 J. P. 55. 

267c. .] — Land was cultivated in order 

that the crops might be sold, & the crops 
included fruit & rhubarb : — Held : (1 ) the land 
was a market garden within A. H. Act, 1923, 
s, 67 ; (2) having regard to sect. 54 A other 
sects, of that Act, sect. 10 should not be read 
with an unrestricted meaning, & the land- 
lord’s right of action to recover the expense 


of making up a road had not been affected 
by the provision for reference to arbn. in 
that sect. (3) Semble : sect. 10 deals with 
procedure. — Lowther v. Clifford, [1927] 
1 K. B. 130 ; 96 L. J. K. B. 670 ; 136 L. T. 
200 ; 90 J. P. 113 ; 42 T. L. B. 432 ; 70 
Sol. Jo. 644 $ 24 L. G. B. 231, C. A. 

Annotations: — At to (2) Folld. Olive c. Paynter, [19321 2 
K. B. 666. At to (3) Coiud. Farrow v . Orttewell, [1933 J 
Oh. 480. Refd. Mansfield v. Robinson, [1928] 2 K. B. 
353. Generally. Reid. Wembley Corpn. r. Shemm, 11938] 
4 All K. R. 255. 

267d. Part of premises treated as market 

garden.] — By lease made in 1904 a private resi- 
dence at Sunbury, Middlesex, with gardens, 
pleasure grounds, & meadow lands, being 
about 27 acres in all, was demised to deft.’s 
predecessor in title for twenty-eight years at 
a yearly rent of £126. The lessee covenanted 
to keep the premises in repair & not to 
commit waste. He also covenanted not to 
occupy use or employ the premises for any 
trade except that of a nurseryman, market 
gardener, florist or farmer, without the 
written consent of the lessors. The lessee 
during the term ploughed up the grass land 
& cultivated it as a market garden. In 
1924 deft., in whom the term was then 
vested, let the house & garden on a yearly 
tenancy, but continued to cultivate the rest 
of the land as a market garden. On the 
termination of the lease in 1931, the rever- 
sioners brought an action for damages for 
waste & for declarations that neither the 
demised premises nor any part thereof con- 
stituted a “ holding n or “ market garden ” 
within Agricultural Holdings Act, 1923 
(c. 9): — Held: the premises, excluding the 
house & grounds let in 1924, constituted 
a separate holding under the Act ; they 
were let upon an agreement in writing made 
after Jan. 1, 1890, which provided that the 
holding should “ be let or treated as a market 
garden ” ; it was therefore a “ market 
garden” within sects. 48, 67 of the Act, & 
the claim failed. — Saunders- Jacob v. Yates, 
[1933] 2 K. B. 240 ; 102 L. J. K. B. 417 ; 
149 L. T. 209, C. A. 


Part VI.- 

268. Add. Annotations : — Consd. Re Mann & 
Harvey (1920), 123 L. T. 242. Refd. Pole- 
Oarew v. Western Counties & General 
Manure Co., [1920] 2 Oh. 97. 

268a* Removal by tenant — Agricultural Hold- 

ings Act, 1908, s. 21 — Power to contract out 
of Act.] — A. H. Act, 1908, contains no pro- 
hibition against the parties to a lease or 
tenancy contracting themselves out of the 
provisions of sect. 21 of the Act, A it is 
therefore competent to them to do so. 


Fixtures. 

A lease of a farm contained a covenant by 
the lessee to deliver up at the end of the 
term all the demised premises & all new & 
other buildings & erections thereon A all 
such fixtures as were in anywise affixed or 
fastened to the freehold of the premises : — 
Held : the covenant effectually excluded the 
provisions of sect. 21 of the Act, A the tenant 
was not entitled to remove certain buildings 
A fixtures erected A affixed by him during 
the term. — Premier Dairies v. Garlick, 


PART VL 

m 1. .] — Whew a lease of farm 

land provides that the lessee shall 
have the right, within a specified 
time after the expiration of the term, 
to remove any fence which be may 
have erased during his occupancy, & 
he erects a fence constating of strands 
of wire carried on wooden pickets, 
the pickets ft wire become part of the 

J.s. 


land, subject to the lessee’s contractual 
right to sever them, thereby restoring 
them to the condition of chattels, A 
to remove them. — C herry r. B redin 
(Seek.), (ft 271 3 D. L. R. 826 ; [1927] 
iW.W.R. 314. — OAK. 

n. (p. 49) For ” Saskatchewan v. 
Gombar ” read " Saskatchewan El- 
bow Wheat Land Oo. v. Gombar.” 

n (p. 49)1. Windmill A stable 

windows ,} — -A windmill, wire fencing & 
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windows in a stable, erected or furnished 
by a tenant of agricultural land : — 
add; in view of the degree of annexa- 
tion Sc the object of tne annexation, 
to be removable by the tenant. — Cars* 
oallbn V. Lkeson (Alta.). [1927] 4 
D. L. R. 797 ; [1927] 3W.W.R. 425. 
— CAN. 

t. (p. 49) For “ Saskatchewan w. 
Gombar ” read ” Saskatchewan El- 
bow Wheat Land Co. v. Gombar.” 

6 
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[1820] 2 Oh. 17 ; 89 L. J. Oh. 382 ; 123 
L. T. 44; 64 Sol. Jo. 375. 

26$b. No notice by tenant of intention 

to remove — Claim by tenant for loss on 
removal.] — An agricultural tenant who at 
the expiration of his tenancy omits to give 
to the landlord, under A. H. Act, 1908, s. 21, 
notice of his intention to remove a fixture 
or building, whereby the landlord is pre- 
vented from exercising the option given to 
him by the Act to purchase the same, cannot 
afterwards claim compensation for expenses 
or loss suffered through the removal under 
A. H. Act, 1914, s. 1, & A. H. Act, 1908, 
s. 11 . — Re Harvey & Mann (1920), 89 
L. J. K, B. 687 ; sub nom. Re Mann & Har- 
vey, 123 h. T. 242, C. A. 

268c. Purchase by landlord — Agricultural 

Holdings Act, 1923 (c. 9), s. 22 — Validity of 


Digest Supplement. 

award.] — Hass all v. Cholmondeley (1936), 
79 Sol. Jo. 622. 

271. Add, Annotation : — Retd. Pole-Carew v. 
Western Counties & General Manure Co., 
[1920] 2 Ch. 97. 

273. Add, Annotations: — As to (3) Ref d. Vaudeville 
Electric Cinema v, Muriset, [1923] 2 Oh. 74; 
Golden Horseshoes (New), Ltd. v, Thurgood 
(1934), 160 L. T. 427. 

275. Add, Annotation : — Consd. Re Mann & Harvey 
(1920), 123 L. T. 242. 

276. Add, Annotation : — As to (4) Refd. Premier 
Dairies v, Garlick, [1920] 2 Ch. 17. 

277. Add, Annotation : — As to (1) Refd. Re Roger- 
stone Brick & Stone Co., Southall v, Wescomb, 
[1919] 1 Ch. 110. 


Part VIII— Growing Crops and Crops, Emblements, and 

Gleaning. 

, Note. — Stat, Frauds, s, 4, is now replaced by Law of Property Act , 1926 (c. 20), s, 40. 

280. Add, Annotations :— Refd. Richards v, Davies, I 286. Add. Annotation .—Consd. Stephenson v, 
[1921] 1 Oh. 90 ; Back v, Daniels (1924), 69 Thompson, [1924] 2 B. 240. 

Sol. Jo. 160. I 


PART VIII. SECT. 1. 


* 280 1. Sale — Interest in land — Passing 
before severance — Statute of Frauds — 
Grass .] — Robinson t>. Long, [1923 J 3 
D. L. R. 918.— CAN. 

286 if. •]— 

As a general rule a contract for the sale 
of standing timber which is not to be 
severed immediately is a sale of an 
Interest In land. — Handy «. Car- 
RUTHERS (1893), 2ft O. R. 279.— CAN. 


286 iii. .3— 

McKenzie v. Harvey & Blanchard, 
[19301 1 I). L. R. 547.— CAN. 

286 iv. .1— 

MacMillan v. McDonald, [1930J l 
D. L. R. 667.— CAN. 

286 v. .1— 

Held : sale of timber tor the removal 
of which the purchaser was to have as 
muoh time as he desired, was the sale of 
an interest in land. — K elly Piano Co. 
v. Nash (1931), 44 B. C. R. 14.— CAN. 


286 vi. Dependent on terms 

of contract .) — The quostion whether a 
contract relating to timber constitutes 
a sale of chattels or relates to an Interest 
in land depends on the terms of the 
oontract. A contract for the sale of 
standing timber to be out & removed 
by the buyer, who is given " as much 
time as he desires " to remove it, is one 
which deals with an interest in land 
within the meaning of sect. 34 of 
Land Registry Act, R. S. B. O., 1924, 
&, therefore, It is one which must be 
registered thereunder in order to pass 
Buch interest. — Oariaon v. Duncan, 
[19311 2 W. W. R. 343 ; 3D. L. R. 
570; 44 B. C. R. 14. — CAN* 

288 vii. “ Orchard or fruit 

lands " — Soldier's Settlement Ad.}— 
Held : the sale of “ orchard or fruit 
lands,** mentioned in sect. 69 (c) of 
Soldier’s Settlement Act, 1919, though 
providing for a valuation of the trees 
apart from the land, is nevertheless a 
sale of “ orchard or fruit lands,*' which 
is not personal property. Au Intention 
in a statute to depart from a oommon 
law rule would need to be expressed 
with the utmost clarity, Sc sect. 59 (c) 
does not pretend to enact that planted 


& growing fruit trees are to be treated 
as chattels or personal property.— 
McClellan v. R., [1932] Ex. C. R. 18 ; 
on appeal , [19321 S. C. R. 617 ; 4 
D. L. R. 79.— CAN. 


b i, .]— Messervky v. 

Central Canada Canning Co., [1923] 
4 D. L. R. 1202 ; 3 W. W. R. 365.— CAN. 


bit. .3 — By an agreement 

In writing pltf. contracted ( inter alia ) 
to sell to deft. 14 acres of swedes & 
16 acres of turnips for 1931 feed. 
Subsequently, on account of the 
lateness of the season, the parties 
verbally agroed that the 14 acres 
intended to be sown in swedes should 
bo sown in turnips. The crop became 
Infected with a disease & deft, did not 
put his sheep on to eat any part of the 
crop. Pltf. required the use of the 
30 acres for cultivating for the 1932 
harvest, & alleging that he was pre- 
vented from so doing by deft.’s neglect 
to clear oft the turnips, claimed £20 
damages for breach or contract in 
addition to £180 purchase price : — 
Held : the crops were “ goods *' 

within Sale of Goods Act, 1908, & the 
second contract, being oral, was un- 
enforceable. — Scully t>. South, [19311 
N. Z. L. R. 1187.— N.Z. 

a I. .) — Crops growing at 

the completion of a sale of land pass 
to the purchaser, unless there be a 
stipulation to the contrary. — Ander- 
son v. Stasiuk, ri926J 1 D. L. R. 347 ; 
[1920] 1 W. W. R. 107 ; 20 Saak. L. R. 
269.— CAN. 


• ii. Sale by mortgagee .] — 

A conveyance by a mtgee. under a 

S ower of sale entitles the purchaser to 
tie growing crops. — D yoe t>. Dyck, 
[1926] 3 wTw.R. 762: [19271 1 ~ ~ 


458; 


D.L.R. 

36 Man. L. R. 210.— CAN. 


.1 — Growing crops i 

within Sale of Goods i 


eili.- ^ 

* goods '* within Sale of Goods Act 
when there is an agreement that they 
are to be severed under the oontract 
of sale ; bnt, otherwise, they are part 
of the land Sc pass with it. — Shbwchuk 
t>. Seafred,_J1927] 3 D. L. R. 280 ; 
[1927J2W. W. R. 207 ; 36 Man. L. R. 
469.— CAN* 


e iv. Right of vendor to crop on 

cancellation of contract — Who entitled 
to cut crops.] — A provision in an agree- 
ment for the sale of land that the 
vendor, on becoming entitled to cancel 
the contract, shall have the right to 
enter into possession & to possess “ the 
growing crop," does not give him any 
right to crops that have been out Sc 
which thereby became chattels. — 
Canadian Pacific Ry. Co. v. Stewart 
(Sask.), [19271 8 D.L.R, 556 ; [1927] 
2 W. W. It. 385.— CAN. 

g i. Permit to cut hay — Cancellation 
if land leased.] — Held : the permit was 
not cancelled by only a part of the land 
being leased. — Decook v. Barrages 
(1909), 19 Man. L. R. 34.— CAN. 

g li. Interest in land.] — A con 

tract under which an owner of land 
gives another the right to cut & remove 
the wild hay to be grown on the land 
is a contract oonoeming an interest in 
land & within sect. 4 of Stat. D’rauds. 
— Van Brrkel v . Db Foort, [1933] 1 
W. W. R. 125; 1 D. L. R. 652.— 
CAN, 


g iii. Oral agreement — Part per- 

formance .] — Permitting haystacks to 
remain on land is not a sufficient part 
performance of an oral oontract to 
permit the cutting of hay to take the 
case out of the Statute of Frauds. — 
Van Berkel v. De Foort, [1933] 1 
D.L. R.652; 1W.W.R.125; 41 Man. 
L. R. 19.— CAN. 


p i. Right of devisee to crops 

sown by share tenant — efr growing at 
testator's death.] — Held : as testator's 
interest in the wheat while growing 
arose out of the agreement, which 
amounted to a severance of the crop 
from the laud, the money payable 
for testator's share In the crop tell 
into the residue of the estate . — Re 
BORGIN, [1922] V. L. R. 686.— AUS. 


p ii. Cost of threshing .] — A les- 

sor on the crop-payment plan agreed 
to nay one-half the cost of threshing : — 
Held : he was liable for one-half of 
the cost of hauling the sheaves from 
the stook to the threeber. — Tocher v. 
Johnson (1922), 66 D. L. R. 768; 
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288* Add. Annotation: — Reid. English Hop 

Growers v. Dering, [1928] 2 K. B. 174. 

289. Add. Annotation: — Retd. Elmes v. Trem- 
bath (1934), 19 Tax Cas. 72. 

296. Add. Annotations : — Consd. Stephenson v. 
Thompson, P9241 2 K. B. 240. Held. English 
Hop Growers v. Dering, [1928] 2 K. B. 174 ; 
Honeywill & Stein, Ltd. v. Larkin Bros. 
(London’s Commercial Photographers), Ltd., 
[1934] 1 K. B. 191. 

298. Add* Annotation : — Retd. Back v. Daniels 
(1924), 69 Sol. Jo. 160. 

299. Add. Annotation : — Folld. Eldon (Lord) v. 
Hedley Bros., [1935] 2 K. B. 1. 

299a. .] — L., the tenant from 

year to year of a farm in the county of 
Durham belonging to Lord Eldon, agreed by 
his tenancy agreement not to dispose of any 
hay, etc., that was grown or brought on the 
farm, but to consume such hay, etc., by stock 
on the farm Sc in the proper manner. In 
May, July Sc Oct. 1932, L. entered into three 
contracts for the sale to H„ a firm of hay 
dealers, of eight stacks of hay standing on the 
farm. The contracts provided for the sale 
of the hay at various prices per ton “ put 
free on rails. . . . Cutting & tieing to be done 
by Hedley Bros. Delivery of same to be 
taken when convenient, & only good market- 
able hay clear of mould to be delivered in a 
dry condition.” H. paid L. at the time of 
entering into the contracts the estimated 
value of the stacks of hay. At the time L. 
entered into these contracts he was still the 
tenant of the farm & could not in the ordinary 
course determine his tenancy before May 13, 
1934. In Oct. 1932, however, L. asked to 
be allowed to terminate his tenancy on 
May 13, 1933, Sc on Nov. 18, 1932, the land- 
lord’s agent agreed that the tenancy should 
terminate on May 13, 1933. In Jan. 1933, 
the landlord’s agent informed H. that L.’s 
tenancy agreement would terminate on 
May 13, 1933, Sc that the hay would not be 
allowed to be removed from the farm. On 
Feb. 13, 1933, the landlord levied a distress 
upon the farm for arrears of rent. The 
bailiff found that H. were in process of cutting 
into the eight stacks of hay & taking the hay 
away, Sc notwithstanding the presence of the 
bailiff they removed all the hay in the eight 
stacks. On Feb. 14, 1933, H. served upon the 
landlord a declaration under Law of Distress 
Amendment Act, 1908 (c. 53), s. 1, that the 
tenant had no right of property or beneficial 
interest in the goods distrained. The land- 
lord, thereupon, brought an action against 
H. alleging that their acts amounted to 
poundbreach Sc claiming treble damage# 
therefor ; in the alternative the landlord 
claimed £102 damages for the removal of the 
hay contrary to Sale of Farming Stock Act, 
1816 (c. 50), s. 11. At the trial it was proved 


that it was a common practice in the hay 
market for dealers to buy hay in stacks* 
sometimes for a lump sum, & sometimes for 
a price per ton, Sc that purchases of stacks, 
even though weight & price necessarily 
remained to be determined at the time of 
delivery, were regarded by all persona 
interested in the market as passing the pro- 
perty in the stacks to the buyers at the time 
of the bargain : — Held : Sale of Farming 
Stock Act, 1816 (c. 50), u. 11, has not been 
impliedly repealed by the Agricultural Hold- 
ings Act, 1923 (c. 9) ; L. was not freed from 
his obligation under his tenancy agreement 
not to dispose of any hay grown on the farm 
but to consume it by stock on the farm by 
Act of 1923 (c. 9), s. 30 (1), as there was no 
evidence that he had made adequate pro- 
vision to return to the holding the full 
equivalent manurial value to the holding of 
crops sold off or removed from the holding, 
& further the hay had been removed from the 
farm in the year before L. quitted the holding. 
He ought, therefore, not to have disposed of 
the hay otherwise than as provided for in his 
tenancy agreement. The purchasers of the 
hay stood in L.’s shoes & had therefore com- 
mitted a breach of the Act of 1816, Sc the 
landlords were therefore entitled to damages 
for the removal of the hay. — Eldon (Lord) 
v. Hedley Bros., [1936] 2 It. B. 1 ; 104 
L. J. K. B. 334 ; 152 L. T. 607 ; 51 T. L. R. 
313 ; 79 Sol. Jo. 270, C. A. 

304. Add. Annotations: — Consd. Lebeau pin v. Cris- 
pin, [1920] 2 K. B. 714. Expld. & Distd. Re 
Wait, [1927] 1 Ch. 606. 

310a. .] — The owner of the herbage 

may maintain trespass quare clausum fregit .— 
Pickett v. Butler (1844), 3 L. T. O. 8. 39, 
183. 

311a. S. P. Archer v. Sadler (1859), 1 F. Sc F. 
481, N. P. 

311b. .] — At an auction sale of grass Sc 

crops held at a farm pltf. purchased the crop 
of swedes in one of the fields, & deft, pur- 
chased the grass on an adjoining field. One 
of the conditions upon which pltf. purchased 
the crop of swedes was that he should not 
remove from the field more than one-half of 
the crop of swedes, the other half having to 
be consumed on the field. Deft, put a 
number of sheep into his field of grass. Sc the 
sheep got into pltf.’s field of swedes Sc did 
considerable damage to the swedes : — Held : 
the fact that the right of pltf. to remove the 
swedes from the field was limited to one-half 
of the crop did not prevent him from main- 
taining an action of trespass in respect of the 
damage done by deft.’s sheep, os pltf. had 
such an exclusive right of possession in the 
crop as would entitle him to maintain an 
action of trespass. — W ella way v. Courtier, 
[1918] 1 K. B. 200 ; 87 L. J. K. B. 299 ; 118 


32 Man. L. R. 356 ; [1922] 2 W. W. R. 
616. — GAN. 


p ill. Failure of lessor to supply 

seed — Measure of damages. ]— Beaman 
v. Tully (Saak), [19271 4 D. L. R. 
143 : [19271 2 W.W.R. 953.— CAN. 


P |y Crop-payment covenant — 

On whom binding.) — Held : binding 
only on the purchaser & his successors 
In Interest under the covenan t. — 
Be Saskatchewan Oo-opebative 


Wheat Producers, Ltd., Re Sender 
& Houck (SaakA ri927] 4 D. L. R. 
1090 ; [19271 3 W. W. It. 547.— CAN. 

si. Licence to sow crop — Implied right 
to betiefU from crop — Condition pre- 
cedent. }— Where a licence to fallow waa 
given by A. Sc fallowing waa done & 
a crop put In on the land by B., but 
the evidence also showed that such 
licence, although ooupled with an 
interest, depended on an express con- 
dition that the lioencee should have the 
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benefit of the crop only if a contract 
for the sale of the land was completed, 
on the contract not being completed - 
Held : the licence, although coupled 
with an interest, did not confer any 
right to the crop on the licence©. 
Also, on the evidence, apart from the 
express condition, there was an implied 
condition to the same effect. Further, 
on the evidence, the condition waa 
a condition precedent. — Ferres n. 
Cope, [1928] S. A. S. R. 415.— AUS. 


Cates 811b— 410a. English and Empire Digest Supplement. 


L. T. 266 ; 84 T. L. R. 116 ; 62 Sol. Jo. 161, 

D. 0. 

Annotation : — Richards v. Davies, [1921] 1 Oh. 90. 

815. Add. Annotations: — As to (1) Retd, Bright- 
man v. Tate (1819), 35 T. L. B. 209 ; Gurney 
v . Houghton (1920), 123 L. T. 706 ; Hudson's 
Bay Co- v . Maclay (1920), 36 T. L. B. 469 } 
Newcastle Breweries v. B., [1920] 1 K. B. 


854 ; Shutter v. Rolfe (1920), 86 T. L. B. 828 ; 
B. v . Minister of Health, Bo? p. Yaffe, [1930] 
2 K. B. 98. 

317. Add. Annotation ; — Refd. English Hop 
Growers v . Dering, [1928] 2 K. B. 174. 

882a. Not lessee for life.]— Knbvit v. Pools 

(1601), Gouldsb. 143 ; Oro. BUz. 463 : 75 
£}. B. 1053. 


Part IX. — Trees 

852a. .] — Re Towbb’s Contract, 

[1924] W. N. 331. 

862. Add. Annotation : — Refd. Re Harker’s Will 
Trusts, Harker v . Bayliss, [1938] Ch. 323. 

866. Add. Annotation : — Refd. Horlick v. Scully, 
[1927] 2 Oh. 150. 

890. Add. Annotation : — Refd. Re Harker’s Will 
Trusts, Harker v. Bayliss, [1938] Oh. 323. 

892. Add. Annotation : — Refd. Horlick v. Scully, • 
[1927] 2 Ch. 150. « 

895. Add. Citation .—15 W. B. 640. 

396. Add. Annotations : — Refd. De Silva v. Korossa 4 
(Ceylon) Rubber Co. (1919), 88 L. J. P. O. 54 ; 
Edwards v. Birmingham Navigations, [1924] 4 
1 IK. B. 841 5 Brooke v. Bool, [1928] 2 K. B. 
578 ; Matania v. Nations Provincial Bank, 
Ltd. & Elevenist Syndicate, Ltd., [1936] 2 
All E. B. 633. 

402. Add. Annotations : — Refd. Chowood, Ltd. v. 
Lyall (1930), 143 L. T. 546 ; Ellis v. Noakes, 
[1932] 2 Ch. 98, n. 

404. Add . Annotations : — Distd. Noble v . Harrison, 
[1926] 2 K. B. 332. Refd. Lagan Navigation 
Co. v. Lambeg Bleaching, Dyeing So Finishing 
Co., [1927] A. C. 226. 

405. Add. Annotations : — As to ( 1) Refd. Noble v. 
Harrison, [1926] 2 K. B. 832. As to (2) Refd. 
Oollis v. Amphlett (1919), 89 L. J. Ch. 101 ; 
Edwards v. Birmingham Navigations, [1924] 1 

K. B. 841. As to (8) Refd. Edwards v. Bir* 
mingharri Navigations, [1924] 1 K. B. 341. As 
to (4) Consd. Collins v. Amphlett (1919), 80 

L. J. Oh. 101. Refd. Mills v. Brooker, [1919] 

1 K. B. 555 ; Edwards v. Birmingham 
Navigations, [1924] 1 K. B. 841. 

406. Add. Annotations : — Consd. Oollis v. Amphlett 
(1919), 89 L. J. Ch. 101. Refd. Mills v. 
Brooker, [1919] 1 K. B. 555 ; Edwards v. 
Birmingham Navigations, [1924] 1 K. B. 341 ; 
Noble v. Harrison, [1926] 2 K. B. 332. 

406a. Right to appropriate fruit.l — 

Where the branches of fruit trees growing 


s and Timber. 

near their owner’s boundary overhang the 
land of the adjoining owner, the right of the 
adjoining owner to lop the branches does 
not carry with it the right to pick So appro- 
priate the fruit, So if he does so he is guilty 
of conversion So liable to the owner for its 
value. — Mills v. Brooker, [1919] 1 E. B. 
555 ; 88 L. J. K. B. 950 ; 121 L. T. 264 ; 35 
T. L. B. 261 ; 63 Sol. Jo. 431 ; 17 L. G. B. 
238, D. C. 

* Annotation ; — Held. Ellis v. Noakes, [1932] 2 Oh. 98, n. 

407. Add. Annotation : — Refd. Edwards v. Bir- 
* mingham Navigations, [1024] 1 K. B. 341. 

410a. Injury to tenant’s workman.] — By a 

tenancy agreement dated Jan. 20, 1936, 
the then owner of an ^estate let part of it to a 
tenant, himself remaining in occupation of 
the adjoining land. On Feb. 10, 1936, a 

E urchaser acquired the estate subject to the 
>ase So became the owner & occupier of the 
adjoining land. On that adjoining land near 
the boundary of the demised land there was 
a beech tree which was in a dying condition 
& already dead from a height of about 
16 ft. above the ground to its top, So a branch 
of that tree 40 ft. above the ground pro- 
jected over the tenant’s land. On May 30, 
1936, that branch fell upon & killed a farm 
servant of the tenant who was at work upon 
his land. It appeared that at the date of the 
tenancy agreement there were many dead 
and dying trees on the estate, but that the 
risk of their branches falling had not become 
substantially greater by the date of the 
accident ; So that in the meantime the owner 
had caused some of these trees to be cut down 
So was taking the advice of tree experts as to 
the best means of rendering the trees on the 
estate safe for all parties concerned. The 
tenant, having paid compensation under 
Workmen’s Compensation Aets, 1925 to 
1934, to the widow of his deceased servant, 
alleged that the owner was the person legally 


PART V1IL SECT. 8. 

fl. Tenant whose estate for - 

f sited. } — A tenant whose term Is ended 
because of his own default resulting in 
a forfeiture is not entitled to the crops 
growing at "the time of the default.— 
Swenson «. McIlmoyle, [1930] 2 
W. W. R. 382 i 3D.L.K. 969.— CAN. 


PART DC. SECT. 8, SUB-SECT. 1. 

408 ill. — — Property in severed 
portion .} — Where W. onts on that por- 
tion of a tree overhanging his lot, the 
trunk of which is on L.*s Tot, although 
the ownership of the fallen portion 
is in L. he has the right to enter on 
W.*s lot Sc take it away.there la no 
obligation on the part of W. to deliver 
the out portion to L.— Lovebook p. 
Webb 70 D. L. R. 748; 30 

B. G* R* 32T.— CAN. 


403 iv. .] — The owner 

of land may lop branohes overhanging 
hie land without previous notice to 
the owner of the tree, but may not 
keep the branohes so lopped down for 
himself. — D e Villeebs r. O’Suluvan 
(1883), 2 S. 0. 261.— S. AF. 

403 v. .] — A person is 

entitled to out off those portions of 
trees growing on his neighbour’s land 
which overhang his land. — Vmhnu 
Jaqannath J 06hi v. Vabudbp Raghu- 
nath Oka (1918), I. L. R. 43 Bom. 
164.— on>. 

408 vi. S. P. Mating Po Thaung 
v. Ma On (1923), I. L. R. 1 Ran. 281.— 
IND. 

4071a. .1— Where the soil 

Sc freehold of a highway is in the Crown 
Sc the pnsse— Ion of the highway in 
the muntoipaUty, an action is not 
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maintainable by an adjoining land- 
owner for damages for the cutting by 
the municipality of trees on the high* 
way. — A.-G. fob British Columbia 
& wait v. Saanich Oorpn., [1921] l 
W. W. R. 471 ; 66 D. L. R. 482.— 
GAN 

407 tie. .] — A person oaa 

obtain an injunction to remove the 
overhanging portions of trees though 
he may not be able to prove any 
damage. — Vishnu Jaoannath Joshi 
t>. Vasudep Raghunath Oka (1918), 
I. L. R. 43 Bom. 164.— IND. 

eb. Leases Mourn on to neighbour's land 
— PoDvting water — Trees not notions 
df planted for eKetter.b—Held : the rule 
In Worn Is v. Fletcher (1868), L. R. 3 
BL L. 380, did not apply. — M atthewb 

*. rnmm [i»i7] Srz. l. r. »*i.- 

NX 




Vol IL— Agriculture. Oases 410a— 658. 


liable fur the accident, & brought an action 
against him under sect. 30 (2) of the Act of 
1925 for an indemnity ; — Held : by the Ot. 
of Appeal, that the action could not be 
maintained for the following reasons — 
namely : that the tenant himself, if personal 
injury had been caused to him by the falling 
branch, could not have maintained an action 
against the owner inasmuch as, first (per 
Greek, L.J. & Bennett, J.), the owner was 
under no duty to the tenant to protect him 
against the risk of the branch falling, the 
tenant having taken the demised land with- 
out objection in the condition in which it was 
at the date of the tenancy agreement with 
the dead branch overhanging it, & secondly 
(per Greer & MacKinnon, l.JJ., Bennett, 
J. dissenting on this point) that, if the owner 
was under any such duty, he had taken 
reasonable care to discharge it ; that the 
owner could be under no higher duty to the 
tenant's servant lawfully on the demised 
land or to the representative of such deceased 
servant than he was under to the tenant 
himself ; that the fatal injury to the tenant’s 
servant had not therefore been caused in 
circumstances creating a legal liability in the 
owner under the above-mentioned sub-sect. ; 
& consequently that the tenant as the person 
by whom the compensation had been paid 
was not entitled under that sub-sect, to be 
indemnified by the owner of the estate. — 
Shirvell v. Hackwood Estates Co., Ltd., 
[1938] 2 K. B. 577 ; [1938] 2 All E. R. 1 ; 
107 L. J. K. B. 713 ; 159 L. T. 49 ; 54 T. L. R. 
554 ; 82 Sol. Jo. 271, C. A. 

Annotation: — Consd. Taylor v. Liverpool Corpn., f 1939] 3 
All E. R. 329. 

412. Add. Annotation : — Refd. Edwards v. Bir- 
mingham Navigations, [1924] 1 K. B. 341. 

413. Add. Annotations : — Consd. Shirvell v. Hack- 
wood Estates Co., [1938] 2 All E. B. 1 ; Taylor 
v. Liverpool Corpn., [1939] 3 All E. R. 829. 

418. Add. Annotation : — Refd. Taylor v. Liverpool 
Corpn., [1939] 3 All E. R. 329. 

418. Add, Annotation : — Refd. Musgrove v. Pan- 
delis, [1919] 2 K. B. 43. 

419. Add. Annotation : — Refd. Derry v. Sanders, 
[1019] 1 K. B. 223. 

479a. .[ — A tenant in fee simple In possession 

of real estates, with an executory gift over, 
is not impeachable for waste . — Re Hanbury’s 
Settled Estates, T1918] 2 Ch. 357 ; 82 
L. J. Ch. 428 ; 109 L. T. 358 ; 29 T. L. R. 
021 ; 57 Sol. Jo. 040. 

484* Before this case add “ See, also, Ecclesias- 
tical Law, Vol. XIX., p. 511." 


Add* Annotation : — Refd. Stockman v. 

Whither (1014), 1 Boll. Rep. 80. 

518a. .] — Billingsley (Lady) v. Hersey 

(1812), 2 Bulst. 5 ; 80 B. R. 912. 

519. Add. Annotations : — Apld. Re LondeBborough, 
Spicer v. Londesborough, [1923] 1 Ch. 500. 
Refd. Kursell v. Timber Operators & Con- 
tractors (1920), 95 L. J. K. B. 509. 

527. Add. Annotation : — Refd. Ellis v. Noakes, 
[1932] 2 Oh. 98, n. 

638. Add. Annotations : — Dlstd. Peech v. Best 
(1930), 99 L. J. K. B. 537. Refd. Wenner v. 
Morris (1935), 79 Sol. Jo. 262. 

534. Add. Annotation : — Dlstd. Peech v. Best 
(1930), 99 L. J. K. B. 637. 

552. Add. A nnotations : — Dlstd. Peech v. Best 

B , 99 L. J. K. B. 537. Retd. Wenner v . 
i (1935), 79 Sol. Jo. 252. 

691. Add. Annotation: — Refd. Re Williams' Settle- 
ment, Williams Wynn v. Williams, [1922] 
2 Ch. 750. 

602. Add. Annotations: — Refd. Lloyd- Jones v. 
Clark-Lloyd, [1919] 1 Oh. 424 § Horlick v. 
Scully, [1927] 2 Ch. 150. 

603a. Trees not timber.] — A tenant for life 

of land settled by will, which included planta- 
tions of larch, after having been let into 
possession by the trustees, entered into a 
contract to sell the trees on the plantations, 
which, being some forty years of age, were 
ripe for felling. The will devised the estates 
to the trustees with power to 'let the tenant 
for life into possession after she had attained 
the age of twenty-five years, & in the mean- 
time to cultivate & manage them according 
to the custom of the district with full dis- 
cretionary powers of cutting timber & under- 
wood for sale : — Held : larch not being timber 
either at common law or by the custom of the 
district, the whole of the proceeds of sale 
belonged to the tenant for life, who was not 
bound to replant the plantations at her own 
expense, — Re Harker’s Will Trusts, 

Harker v. Bayliss. [1938] Ch. 323 ; [1938] 
1 All E. R. 145 ; 107 L. J. Ch. 101 ; 158 
L. T. 172 ; 54 T. L. R. 270 ; 82 Sol. Jo. 62. 
615. Add. Annotations : — Dlstd. Horlick v • Scully, 
[1927] 2 Ch. 150. Refd. Lloyd- Jones t>. 
Clark-Lloyd, T1919] 1 Ch. 424. 

633a. No right to sell timber during life of tenant for 
life unimpeachable for waste.] — Waller & 
Petty v. Sands (1032), Cro. Car. 274 ; 79 
B. R. 839. 

652. Add. Annotation : — Consd. Re Londes- 

borough, Spicer v. Londesborough, [1923] 
Oh. 500. 


PART IX. SECT. 2, SUB-SECT. 7. 

510 I. Mortgagee .) — The mtgee. of a 
tern for years being in possession will, 
at the stilt of the mtgor., be restrained 

from felling timber, although he may 

have obtained the consent of the 
reversioner. — Chisholm v.. Shxldon 
(I860), i Gr. SI 8.— CAN. 

PART IX. SECT. 9, SUB-SECT. 8. — A, 

SIS 1. General rules .) — Gootjn v. 
Galdwxll (1887), 18 Gr. 493.— CAN. 

PART IX. SECT. 2, SUB-SECT. 9. — B. 
528 L Oarnnot enter & cut trees. b— 

▲ landlord is not entitled to enter 

no on the holding of his tenant Sc out 

down trees these without the tena nt *! 

consent.— Kamamooshna Sajtt ax. e. 

Ohaddhtjbi (1929). 
Lk XL 57 dale. 344.— IND. 


PART IX. SECT. *, SUB-SECT. 9.— C. 

555 11. Lessee on wild or un- 

improved land.}— Attorn* y-Gujthral 
of Nova Scotia e. MoDouoall, [1930) 
2 D. L. R. 470.— CAN. 

se» Right to cut trees for securing 
profitable enjoyment of land .] — A tenant 
may have an implied right to out or 
destroy hush in order to obtain In a 
reasonable way the profitable enjoy- 
ment of the land. Sc, in lien of bnrnina 
or destroying the timber, may save it 
Sc sell ft for his own benefit. Where, 
however, the cutting down of the 
timber is done tor the purpose of 
m^iririy an immediate profit out of the 
timber, Sc without any regard to the 
improvement of the land, there Is no 
implied grant to the tenant to eat A 
self the timber. 


In the absence of any such grant, 

the property in the timber when out 

vests Immediately in the person en- 

titled to the first estate of inheritance 
in fee or In tail. — Herawanu v. 
Gardner, [1926] N. Z. L. R. 48; 
revsd. on the facts, sub nom. Gardner 
r. Hibawanv, [19271 A. O. 388; 90 
L. J. P. 0. 53; 136 L. T. 613; 43 
T.L.R.198— N.Z. 

PART IX. SECT. 2, SUB-SECT. 10.- 
E. (a). 

649!. Tenant far life unimpeach- 
able— Trees taken compulsorily by 
overruling authority.) — Held : the 
money riven by way of compensation 
most be applied by the trustees as 

S ait of the corpus of the estate.— 
\AQP SC ROPJGR V. PlQOTT SC D* 

MOIS5 1 T Tt. 
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Cases 652a — 807a. English and Empire Digest Supplement. 


052a. .] — (1) By a settlement 

certain hereditaments wore settled to the 
use of certain trustees during the life of A. 
without impeachment of waste upon the 
trusts, & with A subject to the powers there* 
inafter declared, with remainders as therein 
mentioned, & it was declared that the 
hereditaments were thereby limited to the 
trustees upon trust, during the life of A., 
that if at the time of such limitation taking 
effect in possession A. should not be or have 
been bkpt. the trustees should allow him to 
enter into & remain in the possession or 
receipt of the rents & profits of the settled 
estates during his life or until he snould 
become bkpt. By an agreement, dated 
Dec. 7, 1920, A. agreed to sell all the timber 
standing in certain portions of the settled 
estates. On Jan. 18, 1922, a contract was 
entered into by A. for sale of part of the 
settled land, subject to the agreement of 
Dec. 7, 1920, & on Mar. 14, 1922, such land 
was conveyed to the purchaser, subject to 
the agreement : — Held : the proceeds of sale 
of the timber belonged to A. 

(2 ) At the date of the contract for the sale 
• of land & at the date of the conveyance, part 
of the timber, to the value of about £500, 
remained uncut : — Held : although as re- 
‘ garde the purchaser of the land the timber 
was divided from the freeh *ld, yet neverthe- 
less it remained part of the inheritance & 
subject to the limitations of the settlement ; 
accordingly, it did not vest in A., but being 
however part of the inheritance & still 
remaining subject to the limitations of the 
settlement, on severance it became the pro- 
perty of A., & therefore the £500 belonged 
to him . — Re Londesborough (Earl), Spicer 
v. Londesborough (Earl), [1923] 1 Ch. 600 ; 
92 L. J. Oh. 423 ; 128 L. T. 792 ; 67 Sol. Jo. 
439. 

656. Add, Annotation: — As to (4) Refd. Re 
Williams’ Settlement, Williams Wynn v. 
Williams, [1922] 2 Oh. 750. 

661a. .1 — Re Londesborough 

(Earl), Spicer v. Londesborough (Earl), 
No. 652a, ante, 

671. Add . Annotations : — Refd. Re Williams’ Settle- 
ment. Williams Wynn v, Williams, [1922] 2 
Ch. 750 ; Re Timber Regulations, Refund of 
Dues under, [1935] A. C. 184. 

680. Add* Annotation : — Refd. Re Williams’ Settle- 
ment, Williams Wynn v, Williams, [1922] 
2 Ch. 750. 


681. Add, Annotation : — Dlstd. Re Harker’s Will 
Trusts, Harker v, Bayliss, [1938] Ch. 323. 

696. Add, Annotations : — Apld. Re Londesborough, 
Spicer v, Londesborough, [1923] 1 Ch. 500. 
Refd. Kursell v. Timber Operators & Con- 
tractors (1926), 95 L. J. K. B. 569. 

711. Add, Annotation : — Consd. Re Londesborough, 
Spicer v, Londesborough, [1923] 1 Ch. 500. 

712. Add, Annotations : — Dlstd. Horlick «. Scully* 
[1927] 2 Ch. 150. Refd. Lioyd-Jones v. 
Clark-Lloyd, [1919] 1 Ch. 424. 

736. Add. Citation : — sub nom. Stewkley v. 
Butler (1615), Moore, K. B.880 ; 72 E. R. 970. 
Add. Annotation : — Refd. Ellis v. Noakes, 
[1932] 2 Ch. 98, n. 

789. Add. Annotations: — As to (1) Consd. Ellis 
v. Noakes, [1932] 2 Ch. 98 n. Refd. Joel v. 
International Circus A Christmas Fair (1920), 
124 L. T. 459 ; Cohen v. Roche (1926), 95 
L. J. K. B. 946 ; Kursell v. Timber Operators 
& Contractors (1926), 96 L. J. K B. 669 ; Re 
Wait, [1926] Ch. 962 ; Golden Horseshoes 
(New), Ltd. v. Thurgood (1934), 150 L. T. 

. 427. As to (2) Refd. Waimiha Sawmilling Co. 

v. Waione Timber Co., [1926] A. C. 101. 

744. Add. Annotation : — Refd. Ellis v. Noakes, 
[1932] 2 Ch. 98, n. 

745. Add. Annotations : — Apld. Re Londesborough, 
Spicer v. Londesbordugh, [1923] 1 Ch. 600. 
Refd. Kursell v. Timber Operators & Con- 
tractors (1926), 95 L. J. K. B 569. 

757. Add. Annotation : — Refd. Ellis v. Noakes, 
[1932] 2 Ch. 98, n. 

759. Add. Annotation : — Consd. Ellis v. Noakes, 
[1932] 2 Ch. 98, n. 

769. Add. Annotations : — A sto { 2 ) Refd. Ambatielos 
v. Anton Jurgens Margarine Works. [1922] 
2 K. B. 185 ; Ellis v. Noakes, [1932] 2 Ch. 
98, n. 

781a. Exception of timber — Limitation on time tor 
cutting.] — Ellis v. Noakes, [1932] 2 Ch. 
98, n.; 101 L. J. Oh. 409, n. ; 147 L. T. 
453, n. 

Annotations : — Consd. Ellis v. 8 tannin# (John) & Son, Ltd., 
[1932] 2 Ch. 81. Refd. Skipwith v. Homewoods Saw- 
mills, Ltd., [1938] 2 All Jfi. R. 733. 

807a. .] — By a contract in writing 

dated Sept. 6, 1933, made between the yendor 
& defts., defts. purchased, inter alia, several 
lots of trees then standing & growing on lands 
belonging to the vendor. By the terms of the 
contract, defts. agreed with the vendor & 
his assigns to pay compensation for any 


PART IX. SECT. 2, SUB-SECT. 11. 

682 1. Rights inter se — Cutting down 
trees. } — If one Joint owner of land cute 
timber on it adversely to bis oo-tenant, 
they beoome Joint owners of the timber. 
The wrongful aot of cutting does not 
divest the tenant of his Interest in the 

S roperty. — G odard v . Tuck (1896), 
AuT S]f0, — CAN. 


PART IX. SECT. 2, SUB-SECT. 16. 

tk. Purchaser under covenant to erect 
frame dwelling. ) — Held : entitled, under 
the agreement for purchase, to take 
standing trees to complete the building. 
— Gibbons v. Riddle, (1926] 3 D. Ul, 
76 ; 68 O. L. R, 627.-— CAN. 


PART IX. SECT. 8, SUB-SECT. 8. 

736 II. .] — The owner of real 

estate sold all the hemlock bark 
thereon : — Held : the purchaser had 
a right to fell the trees. — Hatch v. 
Fxok (1867), 5 Gr. 661. — CAN. 


PART IX. SECT. 4, SUB-SECT. 6. 

804 i. Contract to take timber by 
valuation — Valuation by joint valuers — 
Subsequent valuation by valuers of 
vendor.] — Deft, agreed to purchase 
all merchantable timber whether 
“ standing or down " on four lots 
belonging to pltf. at $7 per M.. deft, 
to do his own logging & take the timber 
off. After logging for two years, deft, 
decided to oease work & as some 
merchantable timber remained the 
partiee agreed that two cruisers, one 
appointed by each party, should 
estimate the quantity left & deft, 
should pay pltf. 17 per M. for what 
remained. The oruiaero reported, hut 

S ltf. being dissatisfied with their 
nding, had two of his own cruisers 
to make an estimate &. they found that 
more than double the amount of 
merchantable timber remained. On 
examination,the Joint cruisers admitted 
they did not cruise two of the lots, as 

20 


these lots had been logged by deft. & 
they concluded, without examination, 
there was no merchantable timber 
there. Pltf. *8 own cruisers reported 
that there were 80,000 feet of “ down ” 
timber on these two lots % which were 
merchantable. Pltf.’s action to recover 
the value of the remaining timber as 
found by his own cruisers was dis- 
missed : — Held : the Joint cruise was 
such a partial estimate of the remaining 
timber that it could not be regarded 
as a cruise contemplated by the parties, 
& it was not binding. — Reinbeth v. 
Nicola Pink Mills, Ltd. & Me- 
Douqall, ( 1928 ) 1 D. L. R. 93 ; 39 
B. C. R. 161 .— CAN. 


807 ii. Construction — Time for 

removal of Umber.) — M. conveyed to B. 
all the timber on his land, with a right 
for B. at all reasonable times during 

years to enter & cut & remove 

same: — Held : the Instrument did 
not convey to B. the tse simple in the 



VoL II. — Agriculture. Cases 807a— 810a. 


avoidable damage which might be done in 
the removal of the lots, & further undertook 
to cut and clear all the lots from the lands by 
Mar. 25, 1936, &, if any timber should not be 
removed by that date, defts. should become 
liable for any damage that might be 
occasioned to the vendor by reason of such 
non-removal. Subsequently, by two con- 
veyances of Nov. 11, 1933, & July 12, 1934, 
the vendor conveyed certain lands to pltf., 
which included the lands upon which then 
stood the trees comprised in the various lots 
sold to defts. These trees were excepted from 
the respective sales to pltf., & the lands were 
sold subject to the contract & the rights of the 
vendor & defts. contained therein. By an 
assignment of Apr. 27, 1936, between the 
vendor & pltf., the vendor assigned to pltf. 
the benefit of all the provisions on the part 
of defts. (other than the payment of the 
purchase money) contained in the contract, 
so far as the same were for the benefit of the 
lands comprised in the conveyances. Defts. 
felled the trees & removed the trunks before 
Mar. 25, 1936, leaving behind the lops & 
tops of the trees on pltf.’s lands, & refused 
to remove them. Pltf. instituted proceedings 
claiming damages in respect of (i) the cost 
of removing the lops & tops of the trees, 
(ii) loss in the exercise of the sporting rights, 
& (iii) damage caused to growing timber by 
the non-removal of the lops & tops. Defts. 
maintained that, according to the true con- 
struction of the contract & the custom of the 
trade in trees, the word “ timber ” did not 
include tops or lops of trees, &, further, that 
pltf. was a stranger to. the contract, & they 
were not liablo to him in respect of any 
breach of it : — Held : (1) the word “ timber ” 
in the contract was used in a comprehensive 
sense, & could not be read as referring to only 
the trunks of the trees ; (2) the assignment of 


Apr. 27, 1936, transferred to pltf. all the 
benefit of the contract other than the right 
to receive the purchase money ; (3) the lops 
<fe tops of the trees which were not removed 
remained the property of defts., & there 
had been a breach of the contract to remove 
them, & pltf. was entitled to damages in 
respect of such breach. — Skipwith (Sir 
Grey) v. Homewoods Sawmills, Ltd., 
[1938] 2 All E. R. 733. 

808. Add. Annotation : — As to (1 ) Retd. Re Thel- 
lusson, Ex p. Abdy, [1919] 2 K. B. 735. 

810. Add. Annotations : — As to (2) Consd. Ellis 
v. Noakes, [1932] 2 Oh. 98, n. Refd. Joel v . 
International Circus & Christmas Pair (1920), 
124 L. T. 459 ; Waimiha Sawmilling Oo. v. 
Waione Timber Co., [1926] A. C. 101 ; Golden 
Horseshoes (New), Ltd. v. Thurgood (1934), 
150 L. T. 427. 

810a. Confiscation by foreign State — Frustra- 

tion.] — By a contract the vendors agreed to 
sell & the purchasers to purchase the timber 
* then standing uncut in a forest in the 
Republic of Latvia, the purchasers to have 
fifteen years in which to cut & remove it, 
such time to be extended if the purchasers 
were prevented by an act of the Govt., or 
otherwise by force majeure, or by war, from 
cutting or disposing of the timber. Merchant- 
able timber was to mean & include all trunks 
& branches of trees not loss than six inches 
in diameter at a height of four feet from the 
ground. The purchasers took possession of 
the forest, but shortly afterwards an agrarian 
law was passed in Latvia under which the 
forest & all the timber therein became the 
property of the Latvian State, the agreement 
became annulled, & all the rights of vendors 
& purchasers in the forest & the timber 
became entirely confiscated : — Held : the 
contract was not an executed contract on the 


standing timber, but only grave him 
the right to ont Sc remove it within 
a reasonable time. — B eatty v. 
Mathewson (1908), 40 S. O. R. 557.— 
CAN. 

807 Hi. Terms of payment. J 

— O’Brien v. Mackintosh (1903), 34 
8. C. R. 169.— CAN. 

810 U. Rights of purchaser .] — - 

Under a contract for the sale by the 
owner of land of the timber growing on 
it, with " the use of all roads & passes,” 
& permission to erect saw-mills on the 
land, the purchaser was held not 
entitled (a) to use a saw-mill erected by 
him on the land for the purpose of 
manufacturing Bleepers or brush -beads 
out of portion of the timber ; (b) to 
remove the timber by a mode of 
traction which injured the roads 
through the land so as to render them 
incapable of use by the owner of the 
land ; (c) to hold sales of the timber by 

E nblio auction on the land ; ( d ) to 
lave timber or branches on the land 
longer than was reasonably necessary. 
The purchaser under such a contract 
held entitled (a) to lay down Sc work a 
railway on the land for the purpose of 
removing the timber ; (6) to make 

gaps in walls Sc fences for the purpose 
of removing the timber, subject to the 
duty of restoring the walls Sc fences. — 
Rudd v. Rea, (1981) 1 1. R. 223 ; a£fd. t 
[1923] II. R. 55.— IR. 

si. Sale of Umber — On land sold to 
third party — Failure to remove timber.] 
— Held : no action lay at the instance 
of the purchaser of the land against 
the purchaser of the timber for any 
fuppoeed breach of duty In not remov- 


ing the timber, as the only ground of 
action was on the contract, which did 
not vest in the purchaser of the land. — 
Raw v. Rankin (1844), 2 Kerr, 453. — 
CAN. 

sm. Subsequent verbal agreement 

to let made timber remain on land — 
Validity.] — Hedley v. Scissons (1873), 
33 U. C. R. 215.— CAN. 

an. fiy locatee — Subsequent 

patent to third party — No reservation of 
timber .) — Langmaii* v. Mickle (1888), 
16 O. R. 111.— CAN. 

sp. Before issue of patent.] 

— Held : the locatee was not, nor 
anyone claiming under him, after its 
issue, estopped from denying the 
validity of the sale. — O hapikwski v. 
Campbell (1898), 29 O. R. 343.— CAN. 

•t. ±— Effect of 31 Viet. 

c. 8 <St 37 Viet . c. 23 (O.).] — Hutchinson 
v. Beatty (1876), 40 U. C. R. 135.— 

CAN. 

sw. On limit — Duty of vendor to 

maintain title for reasonable time for 
removal of timber.] — Caine v. Schultz, 
119271 1 W. W. R. 600 ; 38 B. C. R. 
332.— CAN. 

•x. — : — Accepted order for timber 
— Whether property passes.] — B. drew 
an order on deft., a pond -keeper, 
in favour of R. for five hundred tons 
of pine timber, which deft, accepted 
Sc credited R. with the timber in 
aooount. R, afterwards assigned all 
his property to pltf. : — Held : inv the 
absenoe of any proof of title to the 
timber in B„ or that he had delivered 
it to deft., or of any usage in the timber 
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trade relative to such acceptances, no 
property vested In R. by the accept- 
ance in any specific five hundred tons 
of timber. Sc the action could not be 
maintained. — Pollokv. Fisher (1849), 
6 N. B. R. (1 All.) 515.— CAN. 

»y. Non-payment of Crown dues 

— Right to damages. H-Edse all v. 
Hamell (1865), 16 C. P. 93.— CAN. 

sz. Right to cut timber during 

specified period — Time for removal 
extended — Interference by vendor .] — 
Deft, having sold to pltfs. the right to 
out & remove within two yearB the fir 
timber on a oertaln section of land, & 
the time for the removal of the timber 
having been extended by a subsequent 
agreement t — Held : pltfs. were entitled 
to an injunction restraining deft, from 
Interfering, within said extended period, 
with the removal of the timber which 
pltfs. bad cut prior to the expiration 
of the two years from the date of the 
original agreement. — Ridley & Rid- 
ley v. Barclay (B. CO. [1928] 4 D. L. R. 
79 ; [19281 3 W. W. R. 62.— CAN. 

•a. Value fixed on estimate of 

vendor* 8 agent — Deficiency in quantity — 
Rescission.] — Where an agreement for 
the purchase of timber licences for a 
certain sum was found to have been 
arrived at on the basis that the timber 
was being sold & bought at so muoli 
per thousand feet, & it was found that 
the purchaser had entered into tho 
agreement relying on estimates, ex- 
hibited by the vendors' agent. Sc made 
up by a firm of timber-cruisers employed 
by them, showing the total number of 
feet of timber covered by the licences, 
Sc it was, afterwards, established, by 
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part of the Tendon at the date when it was 
signed* & the property in the timber had not 
passed, to the purchaser ; the performance 
of the contract was entirely frustrated by the 
act of the Latvian State, & the parties were 
released from it. — Kubsell v. Timber 
Operators & Contractors, [1927] 1 K. B. 
298 ; 95 L. J. K. B. 569 ; 185 L. T. 228 ; 42 
T. L. R. 485, 0. A. 

810b. Sale of Umber with right to remove — 
Whether right to remove amounts to condi- 
tion.] — On a sale of timber or an exception 
of timber together with a right to get it, it 
is not necessary to treat the words con- 
ferring the right as a condition of the sale 
or exception. 

A conveyance of woodland contained an 
exception of timber with full right & liberty 
for the vendor to enter upon the woodland at 
all times up to a fixed date & to fell & re- 
move the timber: — Held: the property in 
timber not removed after the fixed date re- 
mained vested in the vendor. — Ellis v. 
Noams, [1932] 2 Oh. 98, n.; 101 L. J. Oh. 
409, n. ; 147 L. T. 453, n. 

Annotations Consd. Kills v. Stennlng (John) Sc Son, Ltd., 
[1932] 2 Oh. 81. Reid, Skipwith v. Hoinewoods Sawmills, 
Ltd., 11938] 2 All eTr. 733. 


814. Add. Annotation* ; — Held, Lloyd-Jones v. 
Clark-Lloyd, [1919] 1 Oh. 424 j Horlick v. 
Scully, [1927] 2 (&. 150. 

828. Add. Annotation* : — A* to (1) Refd. Re 
Williams* Settlement, Williams Wynn v. 
Williams, [1922] 2 Oh. 760 ; Re Timber 
Regulations, Refund of Dues under, [1985] 
A. 0. 184. 

842. Add. Citation* .—119 L. T. 596 ; 62 Sol. Jo. 
716, 0. A. 

Add. Annotation : — Retd. Re Harker’s Will 
Trusts, Harker v. Bayliss, [1988] Oh. 323. 
846a. 8.P. Osborne v. Osborne {circa 1814), cited 
in 19 Ves. at p. 422 ; 34 E. R. at p. 574, L. O. 
Annotations s — Folld. Wickham v. Wickham (1816), 19 Ves. 
119. Brio. Tooker v. Annealey (1832), 6 Sim. 235. 

851. Add. Annotation*: — Refd. Lloyd-Jones v. 
Clark-Lloyd, [1919] 1 Oh. 424; Horlick v. 
Scully, [1927] 2 Ch. 150. 

856. Add. Annotation: — Refd. Horlick v. Scully, 
[1927] 2 Oh. 150. 

, 874. Add. Annotation : — Refd. Re Williams* Settle- 
, ment, Williams Wynn v . Williams, [1922] 2 
Ch. 750. 

884a. S. P. Matthew v . Grasse (1613), as reported 
in 2 Bulst. 89 ; 80 E. R. 983. 


a araiie made for the purchaser, that 
there was a shortage of about one-third 
as between the actual quantity f 
timber 8c said estimates : — Held : the 

S urchaser was entitled, even though 
lore was no fraud, to rescission of the 
agreement. — Fukukawa 8c Queen 
Charlotte Timber Holding Co., 
Ltd. v. American Timber Holding 
Go.. American Timber Holding Co. 
v. Fukukawa (B. C.), [1928] 3 D. L. R. 
44 ; [1928] 2 W. W. R. 37.— CAN. 


sb. Ascertainment of Quantity.}— 

Douoet v. Sydney Lumbering Co. 
(N. B.), [1928] 2 D. L. R. 513.— CAN. 


so. Sate of licence by holder — 

Title to cut all timber except that sold by 
purchaser — Effect of agreement on third 
party without notice .] — Where the 
holders of a licence tor a timber berth 
agreed to sell it subject to the con- 
dition that they were to retain title to 
all the lumber out thereon except that 
sold 8c delivered by the purchasers In 
the ordinary course of the latter's 
business, 8c they put the purchasers in 
possession of the berth under circum- 
stances which would lead all persons 
without knowledge of the terms of the 
agreement to assume that the pur- 
chasers were the owners of the lumber : 
—Held .* the vendors oould not main- 
tain their claim to the out lumber as 
against those who had innocently 
bought It for value from said pur- 
chasers even though all the lumber so 
bought had not yet been delivered. — 
Canadian Credit Men’s Trust 
Absoon., Ltd. v. Edmonton Lumber 
Oo.. LTD., [1930] 2 W. W. R. 97 ; sub 
nom. Bear Creek Lumber Co. v. 
Edmonton Lumber Oo. 8c Robs 
Smith Lumber Co., [1930] 3 D. L. R. 
408; 11 O. B. R. 376.— CAN. 


sale of wood during a season, extrinsic 
evidence was admitted to show that the 
oon tract was for wood out exclusively 
from a particular lot. — Doyle v. 
Mersey Paper Oo., Ltd.. [19341 2 
D. L. R, 996 ; 7 M. P. R. 287.— CAN. 


u. Licence to cut timber — Whether 
i n t eres t in land — Statute of Frauds .) — 
A lloenoe to out a quantity of timber 
within oertain prescribed Umits, 8c to 
remove the same, does not oonvey any 
interest in lands under Stafc, Frauds, or 
give any property In the standing 
ureas. — K err v. Connell (1836), Ber. 
233.— -CAN. 


■d. Trees reserved in clearing 

land .) — Where a looatee of lands, in 
clearing a portion thereof, reserved 
twenty -six pine trees thereon, thinking 
that they would be useful for building, 
but had previously erected a permanent 
house & stable, 8c put up fences, & 
had enough timber left for building a 
barn without reserving these trees : — 
Held: by thus reserving these trees, 
the looatee left them the property of the 
Crown, 8c a Uoenoee of timber under the 
Crown had a right to out 8c remove 
them. — Parker v. Maxwell (1887), 
14 O. R. 239.— CAN. 

>(. Land subject of free grant — 

Interference with rights of patentee .) — 
L akepield Lumber 8l Manufacturing 
Co. v . Shairp (1891), 19 8. O. R. 657.— 
CAN. 

». Reservation of right to cut 

timber for public works — Railway .] — 
Pltf. held a licence from the Crown 
under the Crown Lands' Aot for the 
purpose of cutting timber on oertain 
lands defined in the licence. In the 
said lloenoe was a reservation to 
the public, with the permission of the 
Crown, to go in at any time on the 
said lands 8c out down timber for 
public works " : — Held : the inter- 
pretation of the words " public works " 
or “ public purposes " in the Crown 
Lands* Aot, or the instruments issued 
under that Act, cannot be so construed 
as to be applicable to the building of a 
" railroad, * r — Phillips v. Reid (1899), 
8 Nfld. L, R. 241.— NFLD. 

•h. Forfeiture for breach of 

covenant — Waiver .) — A timber lioenae 
over an area in Newfoundland for 
ninety-nine years was issued in 1915 
under the local Crown Lands Aot, 
1903, as amended in 1911, the licensee 
agreeing to pay an annual rent 8c 
royalties. The license provided that 
it was subject to the express condition 
that the Licensee should erect a saw 
mill or pulp factory to be completed 
by 1920, also to the conditions of the 
Act, 8c that if the licensee should make 
default in performing ** any of the 
conditions herein contained " the 
lloense should be null & void* One of 
the conditions in the Act was that a 
licensee was to work the lloenaed area 
in a bond fide maimer, 8c operate the 
mill or factory erected, in each year ; 
butsthat condition was not set out tn 
the lioense. The Aot, as amended in 
1911, provided for f or f e it ur e only for 
non-payment of rent or royalties ; for 

as 


any breach of the other conditions the 
licensee was to be liable to a penalty 
not exceeding 810,000, 8c a penalty not 
exceeding 9100 for every day the 
breach continued. By an amending 
Act of 1918 a breach of any condition 
was made a cause of forfeiture. The 
licensee 8c his assign did nothing under 
the license except to pay the rent. 
Rent paid in 1928 was accepted, but 
was returned later. In 1930 the Crown 
sued for a declaration that the license 
was null & void, or was forfeited, 8c 
for penalties 8c damages : — Held : 
(1) the lioense was subsisting, because 
(a) the provision that upon relevant 
default it was to be void was to be 
treated as making it merely voidable 
at the option of the Crown ; (6) the 
words “ conditions herein contained " 
meant the conditions set out, & did 
not include the incorporated statutory 
conditions ; (c) the condition set out 
as to the erection of a mill or factory 
had been broken onoe 8c tor all In 1920, 
& forfeiture on that account had been 
waived by the acceptance of rent in 
1928. 8c there had not been any later 
breach of a condition for which there 
was a right of forfeiture, as the Aot 
of 1918 applied only to licenses Issued 
after it was passed ; (2) damages oould 
not he recovered, as there was no 
contractual obligation by the licensee 
to perform the conditions, nor daily 
penalties, as there was no continuing 
breach ; but, by agreement, the case 
should be remitted for the trial ct. to 
decide the amount of lump sum penalty 
to be imposed. — Jajrdine v. A.-G. fob 
Newfoundland. [19321 A. C. 27ft : 
101 L. J. P. C. 70 ; 148 L. T. 393 ; 4 i 
T. L. R. 199, P. C.— NFLD. 


b) Grant by lice ns ee — Whether 

grantee H able for royalties.}— Deft, bank 
was sued for royalties alleged to be due 
from it, under sect. 127 7l) of Forost 
Aot. R.S.B.O., 1924. with 'respect to 
timber out upon drown lands held 
under timber licences. The timber 
had been out under an agreement be- 
tween deft. 8c a lumber oo., whereby 
deft., as licensee, had granted to theoo. 
the right to enter upon the lands to out, 
remove 8c carry away therefrom, *for the 
co.'s own use 8c benefit N all the timber 
Sc trees situate 8c gro w i ng thereon : — 
Held : the royalties were payable by 
the lumber oo., not by deft. — A.-G. for 
British Columbia v. Bane op Mon- 
treal, [1984] 1 W. W. R. 369 1 2 
DViTr. 948 ; 47 B. O. R, 556.— >0 AM. 
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894ft. — Tenant lor years unimpeachable 

for waste.] — Lessee for years sane waste 
cannot pull down trees that are a defence or 
ornament to the house. — London (Bp.) v. 
Web (1718), as reported in 1 P. Wms. 527 ; 
24 E. R. 501. 

Annotation : — Reid. Chamber layne t>. Drummer (1792). 3 
Bro. O. O. 549. 

928. Add. Annotation: — As to (1) & (2) Consd* 
Wheeler v. Keeble (1914), Ltd., [1920] 1 Ch. 

944a. Trees exeepted.] — If a lessee cuts 

down the trees excepted out of his lease, the 
lessor shall have trespass vi et armis against 
him. — Percy’s Case (1609), 13 Co. Rep. 60; 
Ley, 20 ; 77 E. R. 1470. 

949. Add . Annotation : — Refd. Re Williams’ Settle- 
ment, Williams Wynn v. Williams, [1922] 2 
Ch. 750. 

951. Add* Annotation : — Refd. Re Simms, Ex p. 
Trustee, [1934] Ch. 1. 

964a. .] — Alderman v. Bannister (1826), 4 

L. J. 0. S. Ch. 126. 

970. Add. Annotations : — Consd. Baldock v. West- 
minster City Council (1918), 88 L. J. K. B. 
502 ; Sheppard v. Glossop Corpn., [1921] 
3 K. B. 132. Refd. Oldham v. Sheffield 
Corpn. (1927), 136 L. T. 681 

970a. Omnibus company with right to cut 

trees — Injury to passenger.] — Where the 


route of an omnibus lies along a road lined 
by trees, which by permission of the owner 
the omnibus co. have taken reasonable care 
to out, an accident caused to an outside 
passenger by an overhanging branch does 
not render the co. liable, if there is no 
evidence that the driver was driving too near 
the trees, or that he had any reason to suspect 
that they were overhanging. — Trinder v. 
Great Western Ry. Co. (1919), 35 T. L. R. 
291. 

970b. Overhanging trees.] — Deft, was pos- 

sessed of land on which there was growing a 
beech tree, a bough of which overhung a 
highway. This bough suddenly broke in 
fine weather, fell upon pltf.’s vehicle then 
passing, & caused damage. Neither deft, 
nor his servants knew that the bough was 
dangerous, & the fracture was due to a latent 
defect not discoverable by any reasonably 
careful inspection : — Held : deft, was not 
liable, as the mere fact that the tree overhung 
the highway did not make the tree a nuisance, 
& as he neither knew nor ought to have 
known of the actual danger, & there was no 
absolute obligation on him to support a tree 
overhanging the road unless it appeared, or 
would appear on a proper inspection, that 
nature could no longer be relied upon to 
support it. — Noble v. Harrison, [1926] 2 
K. B. 332 ; 95 L. J. K. B. 813 ; 136 L. T. 
325 ; 90 J. P. 188 ; 42 T. L. R. 518 ; 70 
Sol. Jo. 691, D. 0. 


Part X. — Fertilisers, Feeding Stuffs and Seeds. 

Note. — Fertilisers & Feeding Stuffs Act , 1906 (c. 27), was repealed by Fertilisers & Feeding Stuffs Act , 

1926 (c. 45). 


971a. Feeding stuffs — Act of 1906, s. 1 (4).] — In 
Sept. 1922, pltf., a pig-keeper, saw defts.* 
managing director, who offered to sell him the 
bakery sweepings as pig food at 2s. 6 d. a 
bag. Pltf. accepted the offer & purchased 
the sweepings from defts. & fed five pigs 
with it successfully from Sept. 1922 to Jan. 
1923, when the pigs became ill & four of 
them died. The sweepings consisted of 
ingredients used in making bread, together 
with dust & dirt & other odds & ends & 
string : — Held : the words “ on the sale of 
any article ” in the above sub-sect, were 
wide enough to cover the sale of these bakery 
sweepings ; the effect of the sub-sect, was 
to put the risk upon the seller, who, knowing 
the constituents of the article which he chose 
to sell as food for cattle, was made responsible 
if in fact it contained some article deleterious ; 
if the seller desired to protect himself against 
the stringent provisions of the Act, it was 
competent to him to do so by a special con- 
tract made for that purpose. — Pulling v. 
Lidbetter, Ltd., [1924] 2 K. B. 114 ; 93 


L. J. K. B. 642 ; 131 L. T. 119 ; 88 J. P. 83 ; 
68 Sol. Jo. 615 ; 22 L. G. R. 456, O. A. 

973. Add. Annotation : — Refd. Anderson v. Daniel 
(1923), 130 L. T. 418. 

974a. .] — A seller who in fact 

delivers a false invoice commits an offence 
under sect. 6 (1 ) (b) of the above Act, whether 
the nature of the article is such as to make it 
obligatory on him under sect. 1 to deliver 
an invoice or not. — Harvey So Oo. v. Here- 
fordshire County Council, [1920] 2 K. B. 
395 ; 89 L. J. K. B. 601 ; 123 L. T. 428 ; 84 
J. P. 195 ; 18 L. G. R. 470, D. C. 

975a. Sending of sample to seller — Act of 

1906, s. 3 (8).] — It is a condition precedent 
to a prosecution of the seller under sect. 6 
(1) (a) of the above Act, on a charge of not 
sending an invoice on the sale of a fertiliser 
of the soil according to the provisions of 
sect. 1 (1), that a prescribed portion of the 
sample thereof taken with a view to the pro- 
ceedings under sect. 3 (3) shall have been 
sent to the seller. — Vaughan v . Grindell, 


PART DC SECT. 9, SUB-SECT. 1. 

983 vi. .1 — Lawrence *. Judge (1851), 2 Gr. SOI. — CAN. 

PART DC SECT. 10. 

970 i. Read now «‘970b i.” 

970 ii. Bead now 970b U.” 
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[1021] 3 K. B. 412 ; 01 L. J. E. B. 141 ; 125 
L. T. 816 ; 85 J. P. 109 ; 10 L. G. B. 416 ; 
27 Cox, O. 0. 6, D. 0. 

077. Add Annotation : — As to (2) Refd. Harvey v. 
Herefordshire County Council, [1920] 2 K. B. 
395. 

978a. Effect of — " Reasonable excuse.”]— 

(1 ) As the object of the Act of 1 906 in requiring 
the vendor to give the statutory invoice & 
imposing on him a penalty in the event of 
his default is to protect the purchasers of 
fertilisers, the effect of non-compliance with 
the requirement is not merely to render the 
vendor liable to the penalty, but also to 
make the sale illegal & preclude the vendor 
from suing for the price. (2) The fact that, 
owing to the nature of the article sold as a 
fertiliser, an analysis of it would necessitate 
so expensive a process as to make it impossible 
to sell it after analysis at a profit, affords no 
“ reasonable excuse” within sect. 6 (1), for 
omitting to give the invoice required by the 
Act. Semble : neither will impossibility of • 
analysis afford any excuse, the intention of • 
the statute in that event being to prohibit* 

. the sale of the article altogether. (3) The 
expression “ without prejudice to any civil 
liability” in sect. 6 (1) refers to the civil 
• liability of the vendor, not to that of the 
purchaser. — Anderson, Ltd. v. Daniel, 
[1924] 1 K. B. 138 ; 93 L. J. K. B. 97 ; 130 
L. T. 418 ; 88 J. P. 63 ; 40 T. L. R. 61; 68 
Sol. Jo. 274 ; 22 L. G. R. 49, C. A. 

Annotation : — As to (2) Consd. Pulling v. Lidbetter (1924), 

* 93 L. J. K. B. 642. 

978b. Fertilizers & Feeding Stuffs Act, 1926 

(c. 46)— Implied warranty of fitness — Sale for 
ose of resale.] — Pltfs. bought from defts., 
being cattle food merchants, a quantity 
of linseed cake. Defts. sold in their own 
name, but they were in fact acting in the 
transaction as brokers for a bank to whom 
the goods had been hypothecated as security 
for certain bills of exchange which had been 
refused acceptance by the drawees. The 
sale note stated ( inter alia) that the cake was 
sold “ tel quel** & that the analysis, for which 


defts. said they accepted no responsibility, 
showed that the cake was “ castor free.” 
Pltfs. resold portions of the cake to their 
customers as food for cattle. It then 
appeared on further analysis that portions 
of the cake contained castor seed, a con- 
stituent injurious to cattle ; & in fact 
cattle which were fed on some of the cake 
were injured. Claims were thereupon made 
upon pltfs. by their purchasers in respect of 
the damage so caused to their cattle, & pltfs. 
then claimed damages from defts., including 
in their claim the amounts they had to pay 
to the sub-purchasers: — Held: (1) the sale 
of the cake by defts. to pltfs. was a sale for 
use as food for cattle, within sect. 2 (2) of 
above Act, notwithstanding that pltfs. them- 
selves did not intend to use the cake for that 
purpose but intended to resell it to those 
who would so use it ; (2) the sale, though in 
fact effected by defts. on behalf of the bank, 
was not a sale “ in exercise of a statutory 
power to enforce a right or to satisfy a claim 
or lien,” within sect. 24 of above Act, so as 
to be exempt from the operation of the Act ; 
(3) pltfs. were entitled to damages from 
defts. for the breach of the statutory war- 
ranty, <fe were entitled to include in those 
damages the amounts they were liable to pay 
to their sub-purchasers. — Dobell (G. C.) & 
Co., Ltd. v. Barber & Garratt, [1931] 1 
K. B. 219 ; 100 L. J. K. B. 66 ; 144 L. T. 
260 ; 47 T. L. R. 00 ; 74 Sol. Jo. 830 ; 30 
Com. Cas. 87, C. A. 

978c. Sale to satisfy lien.] — Dobell 

(C. O.) & Co., Ltd. v. Barber & Garratt, 
No. 978b, ante. 

978d. Measure of damages for 

breach — Sale for purpose of resale to know- 
ledge of vendor.] — Dobell (C. G.) & Co., 
Ltd. v. Barber & Garratt, No. 978b, ante. 

979. Add. Annotations : — Consd. Pontardawe R. C. 
v. Moore- Gwyn, [1929] 1 Ch. 660. Refd. 
Stearn v. Prentice (1918), 88 L. J. K. B. 
422 ; Edwards v. Birmingham Navigations, 
[1924] 1 K. B. 341. 



Part XI.— Miscellaneous. 


Sect. 11.— AGRICULTURAL RETURNS. 

See Agricultural Returns Act, 1925 (c. 39), 
& case, infra. 


SECT. 12.— AGRICULTURAL CREDITS. 

See Agricultural Credits Act, 1928 (c. 43) ; 
Agricultural Credits Act, 1932 (c. 35). 

979a. Restrictions on enforcement of charge — 
When charge enforced.] — A bank, having 
advanced money to a farmer on an agri- 


cultural charge within Agricultural Credits 
Act, 1928 (c. 43), in the year 1930 called in 
the money & threatened a sale, but did not 
until after Jan. 1, 1931, appoint an agent for 
sale or proceed to a sale : — Held : the bank’s 
charge was not enforced until after Jan. 1, 
1931, & accordingly the restrictive provisions 
of Agricultural Credits Act, 1928 (c. 43), s. 12, 
which applied only until Jan. 2, 1931, did 
not govern the case, & the bank was therefore 
entitled to retain out of the proceeds of sale 
the whole amount of its debt without regard 


PART XI. SECT. 10. 

o I, Under licence — Under Forest 

Act.}— A.*G. for British Columbia v. 
Kobbrtson, (1924] 1 D. L. R. 1090 ; 
11924] 1 W. W. R. 1166; 83 B. C. R. 
326.— CAW. 

h I. Right of Crown to tut for 

expenses. Y - The Crown in the right of 
the Dominion may sue under Forest 
Act, R.8.B.C., 1924 (o. 98). «. 114, to 
recover expenses incurred by officials 


of the Dominion Forest Branch in con- 
trolling Sc extinguishing a fire on 
deft. property. — R. e. Swanstrom, 

[1925)3 D. L. R * 

713.— CAN. 


. R. 79 : [1926J 1 W. W. R. 


PART XI. SECT. 11. 
ia. Occupier — Who U .) — A cattle 
dealer received from the owner of 
oertain parks the right to grase 
animals on the parks from time to time 
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between May 15 Sc No v. 16. He had 
no other connection with the parks : — 
Held : the dealer’s relation to the parks 
was not of a sufficiently permanent 
nature to constitute him an*' occupier ” 
in the sense of Agricultural Returns 
Act. 1925 (o. 39), sTT (1), Sc accordingly, 
be was under no obligation to make a 
return required by the dept, u n d er the 
Act in respect of the parkB.— Y xnd all 
v . Allan, [1934] S. (57(J.) 58. — SCOT. 


VoL IL — Agriculture. Oases 979a — 979g. 


to those restrictive provisions. — Re Jones 
(John), Ex p. National Provincial Bank, 
[1932] 1 Oh. 548 ; 147 L. T. 60 ; sub nonu 
Re Jones, National Provincial Bank v. 
Official Receiver, 101 L. J. Oh. 173 ; 76 
Sol. Jo. Ill ; [1931] B. Sc 0. R. 132, D. 0. 

979b. Chargee — Whether “ tenant ” within Agri- 
cultural Holdings Act, 1923 (c. 9).] — Ecclesi- 
astical Combs, for England v. National 
Provincial Bank, Ltd., No. 227a, ante . 


Sect. 13. — AGRICULTURAL MARKETING. 

See Agricultural Marketing Acts, 1931 (c. 42) ; 

1933 (c. 31) ; (No. 2) 1933 (c. 1). 

979c. Validity of Scheme — Power to “ buy ” 
product — What amounts to purchase.] — Agri- 
cultural Marketing Act, 1931 (c. 42), pro- 
vides that schemes may be framed Sc boards 
constituted for the marketing & disposal of 
agricultural produce, &, by sect. 5, a scheme 
may empower the board 44 to buy the regu- 
lated product, to produce such commodities 
from that product as may be specified in the 
scheme, Sc to sell, grade, pack, store, adapt 
for sale, insure, advertise Sc transport the 
regulated product.” A board elected by bop 
growers framed a scheme by which all hops 
were to be sold through their agency, &, 
after paying expenses, etc., the money so 
received was to be pooled Sc divided amongst 
the growers according to the value of the 
produce taken from each one : — Held : 
although the 1931 Act authorised the board 
to 44 buy ” the regulated product, the taking, 
pooling, sale Sc division constituted what in 
fact was a purchase from the producer & a 
sale on his behalf, Sc the scheme was therefore 
not an infringement of the terms of the Act. — 
R. v. Minister of Agriculture Sc Fisheries, 
Ex p. Berry (1932), 101 L. J. K. B. 661 ; 
147 L. T. 326 ; 96 J. P. 447 ; 48 T. L. R. 
672 ; 30 L. G. R. 333, C. A. 

979d. Hops — “ Owner occupier ” — Who is — Not 
lessee.] — An “ owner occupier ” of land within 
proviso (a) to para. 46c of Hops Marketing 
Scheme (Amendment) Order, 1934, is a 
producer who owns the land in fee simple, 
Sc does not include a leaseholder. — Amos v. 
Hops Marketing Board (1935), 154 L. T. 
62 ; 52 T. L. R. 69 ; 79 Sol. Jo. 987. 

979e. Potatoes — Validity of charge.] — Pltfs. were 
the Board constituted under S. R. Sc O., 1933, 
No. 1186, to administer the Potato Marketing 
Scheme. Under the scheme they had power 
to charge any registered producer who ex- 
ceeded his “ basic potato acreage,” if such 
excess was likely in the opinion of the Board, 
to increase their expenditure. The Board in 

1934 passed a resolution that their expendi- 
ture was likely to be increased if in that year 
the potato acreage of any registered producer 
exceeded his basic potato acreage. The 
resolution then proceeded thus : 14 & whereas 
in the opinion of the Board each registered 
producer ought to contribute the sum of £5 
per acre in respect of each acre of his excess 
acreage towards defraying such increased 
expenditure, . . . the Board hereby require . 
every registered producer to pay to the Board 
on or before Aug. 1, 1934, the sum of £5 
per acre in respect of each acre by which his 
potato acreage for the year 1934 exceeds his 


basic potato acreage ” : — Held : this was not 
dealing with the registered producers col- 
lectively, but with each onb separately. The 
charge of the registered producers was not an 
arbitrary one, but a proper exercise of the 
power vested in the Board. — Potato 
Marketing Board v. Harlow, [1936] 1 All 
E. R. 489 ; 80 Sol. Jo. 347. 

Return to Board — Whether privileged 

from production.] — See Evidence, No. 4085a, 
post. 

9791. Pigs — Calculation of bonus — Construction of 
producer’s contract.] — Re Pigs Marketing 
Board, 1936 Bonus Scheme, Pigs Market- 
ing Board v. Bailey Sc Sons, Ltd. (1937). 
53 T. L. R. 1019 ; 81 Sol. Jo. 716. 


Sect. 14.— WHEAT. 

See Wheat Act, 1932 (c. 24). 

979g. Middlings — Whether flour or offals — Effect of 
Wheat Act, 1932 (c. 24).]— The Wheat Com- 
mission, as empowered by Wheat Act, 1932 
(c. 24), demanded quota payments from 
applts. in respect of fifteen consignments of 
certain goods produced by the milling of 
wheat imported by the applts. from Germany 
Sc described by them as wheat offals known in 
the trade as 44 middlings ” to be used as 
animal or poultry food. The Commission 
contended that the alleged wheat offals con- 
tained a percentage of flour in excess of that 
permitted by the Act, Sc were therefore liable 
to quota payment. Payment of the quota 
on each consignment was made under protest 
by applts. who thereafter brought an action 
against the Commission to recover the money 
thus paid on the ground that the imported 
goods were not flour, but wheat offals exempt 
from liability under the Act. The Com- 
mission alleged that : (i) the consignments 
consisted of flour within the Act ; (ii) no 
action lay against the Commission because 

S rovision was made by the Act Sc the bye- 
iws made thereunder by the Commission 
for the matters in dispute to be determined 
by arbn. to which, in accordance with the 
bye-law in question, the Arbn. Act, 1889, 
should not apply ; and (iii) the payments 
in respect of three of the consignments having 
been made more than six months before the 
commencement of the action, the claim for 
recovery thereof was barred by the Public 
Authorities Protection Act, 1893 (c. 61) : — 
Held : (1) Wheat Act, 1932 (c. 24), contained 
no express words ousting the jurisdiction of 
the ct., Sc resps. therefore exceeded their 
powers by making a bye-law that every 
dispute as to whether any substance was 
flour should be determined by arbn. to which 
Arbitration Act, 1889, should not apply ; 
(2) applts. having proved that all the con- 
signments consisted of wheat offals Sc not 
of flour within the Act, they were not liable 
to make any quota payments ; (3) as resps. 
were a public authority the quota payments 
made by applts. in respect of three of the 
consignments were not recoverable on the 
ground that applts. did not sue for their 
recovery within six months of payment as 
required by Public Authorities Protection 
Act, 1893 (c. 61). — Paul (R. Sc W.), Ltd v 
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Wheat Commission, [1037] A. 0. 189 ; 
[1036] 2 All B. B. 1243 ; 105 L. J. K. B. 
508 ; 155 L. T. 805 ; 52 T. L. B. 702 ; 80 
Sol. Jo. 753, H. L. 

979h. Ouster ot Jurisdiction of court — Validity of 


bye-law.] — P aul (B. to W.), Led. o. Wheat 
Commission, No. 079g, ante . 

970]. Wheat Commission — Application ot Public 
Authorities Protection Act.] — Paul (B. AW.,) 
Ltd. v. Wheat Commission, No. 979g, ante . 


Act.) — Re Weis, 
, R. 566.— CAN. 


PART XL SECT. 15. 
sb. Farmers' Creditors Arrangement 
Act — Reduction of debt — Grounds for 
application — Poor quality of land, ] — Re 
Crispin. 11935] 1 W. W. R. 281.— CAN. 

■d. Drought .] — 

Debts should not be reduced under 
Farmers* Creditors Arrangement Act. 
1934 (Dom.), on the assumption that 
drought conditions are to continue 
indefinitely. — Re Dahl. [1936] 1 

W. W. R. 288.— CAN. 

sf. Object of Act. 

[1935] 1 W. 

sh. Who is "farmer" — Com- 
pany .] — Re Marshall Bros.. Ltd.. 
[1935] 1 W. W. R. 80.— CAN. 

B j. Corporation .] — Under a 

special Act. a religious community of 
farmers was constituted a body cor- 
porate. The oorpn. had no capital 
stock and. no shareholders ; its main 
purposes were : (1 ) to promote, engage 
in & oarry on the Christian religion, 
according to the religious belief of the 
members of the oorpn. ; and (2) to 
engage in, and oarry on farming, stock- 
raising, milling, Sc all branches of those 
industries : — Held : the oorpn. was not 
a “farmer ” within Farmers’ Creditors 
Arrangement Act, 1934. — Re Bariof 
MAN HUTTERIAN MUTUAL OORPN., 
[1938] 1 W. W. R. 777.— CAN. 

•k. .] — A debtor whose 

farm was aotually worked Sc managed 
by another person under an agreement 
with the debtor, held not to be a 
" farmer.** — Re Lantoub, [1936] 1 
W. W. R. 373.— CAN. 

si. Personal representa- 

tives.] — Re Boers, [1936] 2 W. W. R. 
47.— CAN. 

so. — The adminis- 

trator of the estate of a deceased farmer 
is not entitled to make in said capacity 
a proposal under the Aot. — Re Hook- 
ley, fl036] 2 W. W. R. 268.— CAN. 

•p. .] — Where exors. 

ore not farmers they cannot hare the 
protection of Farmers* Creditors Ar- 
rangement Aot. — Shaw v. Fluke, 
[19381 4 D. L. R. 770.— CAN. 

*q. .] — The exor. of 

a deceased farmer cannot make a 
proposal under Farmers* Creditors 
Arrangement Act, 1934 (Dom.), while 
a comploted proposal made by the 
farmer is still in full force ft ©fleet. — 
Re Hawkins Estate, [1038] 3 W. W. R. 
T51.— CAN. 

sr. .] — A debtor, about 

79 years old, who had been a ranoher 
ft farmer for many years ft had never 
had any other occupation, leased his 
farm. Under the terms of the lease 
he lived in a house on the land. He 
did no work on the land himself, but 
hoped that his health would permit 
him to supervise the farming operations 
on the termination of the lease. Sc he 
had given a solr. a power-of -attorney 
oovering all his interests in the mean- 
time : — Held : he was a “ farmer ** 
within the Aot. — Re Wright, [1936] 
l W. W. R, 467 ; 6 F. L. J. (Can.), 20.— 
CAN. 

st. .] — A religious com- 

munity of farmers incorporated by 
special Aot is not a “ farmer " within 
Farmers’ Creditors Arrangement Aot. — 
Re Bariokman Hutterian Mutual 
Oorpn., [1938] 2 D. L. R. 802.— CAN, 
sw. — — Application to farmers only.] 
— National Trust Co. v. Powers, 
[1935] 4 D. L. R. 626 : 0. R. 490 ; 5 
F. L. J. (Can.), 132.— 6AN. 

ix. .1 — -Application, by a 

creditor, under Farmers* Creditors 


Arrangement Act, 1934 (Dom.), for an 
order declaring that resp. debtor is not 
a farmer within the meaning of said 
Act, or, alternatively, an order for 
preservation of his property pending 
disposal of his applcn. to the official 
receiver Sc board of review : — Held : 
since the question of the debtor’s 
status had already been referred by the 
official receiver to the board of review, 
it 'should not be dealt with by the ct. 
while it was before the board ; but an 
order under sect. 11 (2) of the Aot for 
the preservation of property should go. 
— Pinsk Hann, [1938] 3 W. W. R. 
59 ; 3D. L. R. 810.— CAN. 

sz. Applicant lessee — No pro- 

posal by lessor.] — Re Dimmitt, [1935] 

1 W. W. R. 303.— CAN. 

■a. Approval of composition — 

Jurisdiction of District Court.] — The 
District Ct. has jurisdiction to hear an 
application for the approval of a com- 
position accepted by the statutory 
majority of creditors under Farmers* 
Creditors Arrangement Act, 1934 
(Dom.). — Re Peck, [1935] 1 W. W. R. 
603 ; 5 F. L. J. (Can.), 35.— CAN. 

sb. Debtor protected by Debt 

Adjustment Act.] — It is not in the public 
interest to permit a debtor protected 
by the provincial Debt Adjustment 
Aot to ascertain what benefits he can 
obtain under Farmers* Creditors 
Arrangement Act, 1934, ft then to 
elect whether to accept such benefits 
or to oontinue under the protection 
of the provincial Aot. — Re Weese, 
[1936] 1 W. W. R. 620.— CAN. 

sd. What terms imposed by 

Board.] — Re Jorgensen, [1935J 1 

W. W. R. 300.— CAN. 

se. .] — Re Proctor, [1936] 

2 W. W. R. 437.— CAN. 

■f. Whether binding on muni- 

cipalities <k school districts.] — Re Gil- 
bert, [1935] 2 W. W. R. 464.— CAN. 

iz. Order for disposition of 

money received.] — Re Martin, [1935] 

3 W. W. R. 484.— CAN. 

sb. .] — Re Holstein, 

[1936] 2 W. W. R. 417.— CAN. 

sd. Default by cfoMor.J— The 

provisions of Bkpoy. Act, R.S.C., 
1927, for enforcing against a defaulting 
debtor the terms of a binding proposed 
under that Aot or for penalising him 
for such default or annulling a proposal 
apply in a like situation, mutatis 
mutandis, to a proposal under Farmers* 
Creditors Arrangement Act. — Re 
Grams, [1036] 1 W. W. R. 471; 
6 F. L. J. (Can.), 19.— CAN. 

sh. — — .1 — On default by a 

debtor in complying with a proposal 
confirmed by the Board of Review 
under Farmers* Creditors Arrangement 
Aot, 1934, a creditor cannot sue on the 
original debt without having had the 
proposal annulled under the provisions 
of said Act. — Minneapolis Threshing 
Machine Co. v. Mooney, [19363 3 
W. W. R. 669.— CAN. 

ij. — — — 1 — A farmer defaulted 

in paying an instalment of principal Sc 
interest called for by a proposal 
formulated & confirmed by a Board of 
Review. The default was due to a 
partial crop failure Sc to a consequent 
misconception by a farmer of his duties 
under the Act, A mtgee. applied under 
sect. 121 of Real Property Aot, 1934, 
to the district registrar for an order 
for sale to enforce the debt so reduced 
Sc adjusted by the board : — Held : the 
mtgee. was entitled to have the 
registrar read its mtges. as amended 
by the confirmed proposal ft then 


E rooeed to deal with the application 
i the usual way. — Manitoba Farm 
Loans Assoon. v. Winnipeg Land 
Titles Office Registrar, £1937] 1 
W. W. R. 513 ; 2 D. L. R. 724 ; 45 
Man. L. R. 60.— CAN. 

sk. — : .] — On default under 

proposal, the creditor may observe a 

P rovincial Moratorium Aot in suing. — 
[ANGER V. Pominville, [1938] 3 
D. L. R. 777.— CAN. 

sm. Appeal — Extension of time.] 

— An application to extend the time 
for appealing from an order made by 
a judge under ' Farmers* Creditors 
Arrangement Act, dismissed. — P oirier 
v. North American Life Assurance 
C o., [1936] 1 W. W. R. 654.— CAN. 

to. -.] — On default by a 

debtor in complying with a proposal 
confirmed by a board of review under 
Farmers* Creditors Arrangement Act, 
1934, o. 58 (Dom.) a mtgee. must obtain 
an annulment of the proposal before 
applying for foreclosure, even though 
he seeks foreclosure to enforce tne 
terms proposed by the Board Sc not 
those of the original mtge. ; or he 
may apply to have the debtor declared 
a bkpt. — N orth of Scotland Cana- 
dian Mortgage Co., Ltd. v. Bak & 
Stobbe, [1937] 1 W. W. R. 767 ; 
revsd. [1937] 2 W. W. R. 540.— CAN. 

sq. .] — On an application 

under sect. 19 (2) of Bankruptcy Act, 
to have a farmer adjudged bkpt. Sc 
for a receiving order, it was found 
that be had defaulted in the payment 
of an Instalment due under a proposal 
formulated 6c confirmed by a Board of 
Review & in carrying out the terms of 
the proposal ; ft that the default was 
not due to any causes beyond his con- 
trol; & that the proposal could not 
proceed without injustice and delay 
to his creditors, because of his wilful 
ft oontinued failure ft refusal to carry 
out the provisions of the proposal : — 
Held : the proposal should be 

annulled; the farmer be adjudged a 
bkpt. ; a receiving order be made 
against him ; ft appet. be given the 
costs of the application . — Re Seib, 
[1937] 1 W. W. R. 762.— CAN. 

st. .] — On default by a 

purchaser under an agreement for the 
sale of land in carrying out the terms 
of a proposal confirmed by a Board of 
Review, the vendor is entitled, without 
obtaining an annulment of the pro- 
posal, to sue for the usual remedies 
under the agreement, where, at least, 
he is satisfied to aooept the reduced 
amount ot the debt as fixed by the 
board’s order. — A llen v. Trusts ft 
Guarantee Co., Ltd., £1937] 2 

W. W. R. 257 : 3 D. L. R. 107 ; 7 
F. L. J. (Can.) 36.— CAN. 

.] — Appeal lies from 

order giving leave to sue debtor who 
has made a proposal, where over 1500 , 
is involved ft future rights of the 
farmer are involved.— C orrigan v. 
Canadian Bank of Commerce, [1938] 

3 D. L. R. 777.— CAN. 

sw. From Board gf Review.] 

— A Board of Review under Farmers, 
Creditors Arrangement Ant, 1984, 
amended by 1935. s. 5. is an adminis- 
trative tribunal ft not a ot.; ft no 
appeal lies from a proposal formulated 
ft confirmed by it. — Herr v. Wiens, 
[19371 1 W. W. R. 635 : 2 D. L. R. 
748 ; 48 Mu. L. R. l*i ; 6 F. L. J. 
[(Gan.) 280.— CAN. 

sx. — .] — No appeal lies 

from a proposal formulated ft confirmed 
by a Board of Review . — Re Friers, 
Hudson’s Bay Oo. v. Peters, [1937] 
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X W. W. B. 787 : a D. L. B. 786 
F. L. J. (Oem.) 86.— CAN. 
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«y. .] — There is no 

right of appeal from a finding of the 
Board of Review that the debtor is a 
farmer. — McKinnon v. Johnston , 
[1037] 2 D. L. R. 804.— CAN. 


■m. Debtor unable to earn/ out 

any proposal .) — In view of all the cir- 
cumstances of the debtor’s affairs, the 
Board concluded that the debtors could 
not carry out any reasonable proposal, 
except such as would be equivalent to 
a winding-up in bkpoy. & recom- 
mended to the debtors that an assign- 
ment in bkpcy. would be the better 
course for them to take . — Re Kjel- 
lander 6c Kjellander, [1936] 2 
W. W. R. 49.— CAN. 

sp. Application for leave to 

realise security — Necessity for good 
ground.] — Re Fountain, [1930] 2 

W. W. R. 360.— CAN. 


tt. Land held subject to payment 

of legacies.] — Re MacKeracher, [1936] 
2 W. W. R. 271.— CAN. 

bw. Effect of death of debtor .] — 

Re Humbert, [1936] 2 W. W. R. 272.— 
CAN. 

•z. Stay of foreclosure action — 

Failure to comply with order of Board. ] — 
Where a foreclosure action is stayed 
during proposals for payment under 
Farmers’ Creditors Arrangement Act, 
1934 (Can.), it will bo ordered to pro- 
ceed if the mtgor. fails to comply with 
an order of the Board of Review. — 
Sargeson v. Mullett (1935), 4 

D. L. R. 523.— CAN. 

sd. Constitutional validity .] — 

Fanners’ Creditors Arrangement Act, 
is intra vires of the Parliament of 
Canada . — Re Farmers' Creditors 
Arrangement Act, 1934 & Amending 
Act, 1936, Reference, [1936] S. C. R. 
384; 3 D. L. R. 610.— CAN. 

Be. .] — Farmers’ Creditors 

Arrangement Act, 1934 (Can.), is 

intra vires. — Re Fraser & Miniklly, 
[1936] 2 D. L. R. 281 ; O. R. 191.— 

CAN. 


Bf. Validity of Rules .] — Rules 48 

& 49 of the rules and regulations 
(amended & consolidated June 1, 1935) 
under Farmers’ Creditors Arrangement 
Act, 1934, which provide for an applica- 
tion to the ot. for an order setting aside 
a proposal because, inter alia, the 
debtor has made a fraudulent or pre- 
ferential conveyance of any of his 
property or assigned or disposed of any 
of It with Intent to defeat or defraud 
his creditors, are invalid, because they 
purport to enact substantive law In 
conflict with the Act. — Kruse t>. 
Wright. [1938] 2 W. W. R. 181.— 
CAN. 


Bg. Variation of mortgage — 

Effect of. 1 — A mtge. was executed by a 
farmer M. & also be deft. K. On an 
application M. under Farmers’ 
Creditors Arrangement Act, 1934, an 
order was made reducing as to him 
the amount of the principal & the rate 
of interest under said mtge. & provid- 
ing for future payments by a division 
of future crops between M. & the mtgee. 
K. was not present or represented or 
considered when the order was made. 
The mtgee. then sued K. on the 
covenants in the mtge.j— Held : said 
order had no effect on K.’s liabili ty. — 
International Loan Co. v. Kotntuk, 
[1936] 3 W. W. R. 481 ; 4 D. L. R. 
764 ; 44 Man. L. R. 387 ; 6 F. L. J. 
(Can.) 148.— CAN. 

sk. Effect of Act on default after 

order nisi on agreement for sale.}— Re 
, 44. — CAN. 


Peters, [1936] l 


bI. .} — On an application 

made under sect. 42 of Farmers’ 
Creditors Arrangement Act, 1934, by 
an official receiver at the request of a 
creditor who had obtained an order 
niet In an action for cancellation of an 
agreement for the sale of land : — Held : 


the order nisi in question was not a 
bar to the debtor making, a proposal 
for a composition, extension 1 of time 
or scheme of arrangement under 
the Act . — Re Deschamps, [1937] 1 
W. W. R. 739.— CAN. 


sm, Debtor assignee from pur- 

chaser of land — No consent to assign- 
ment by vendor .] — Where a purchaser 
under an agreement for the sale of 
land assigned the agreement, without 
having obtained the approval of the 
vendor, & the agreement provided that 
no assignment would be valid unless 
approved & countersigned by the 
vendors or their agent : — Held : the 
vendors were not in the position of a 
creditor of the assignee 8c therefore 
the Board had no jurisdiction, on the 
assignee's application, to deal in any 
way with the amount owing the 
vendors with respect to the land. — 
Re Gbss, [1936] 3 W. W. R. 172.— 


an. Assignee of mortgaged pro- 
perty — No covenant to pay .]-— A pur- 
chaser of mtged. property who has not 
covenanted to pay off the mtge. debt 
is not a debtor of the mtgee., & is not 
therefore entitled to an adjustment 
under Farmers’ Creditors Arrangement 
Act. — Gofton v. Shantz, [1937] 4 
D. L. R. 347 ; O. R. 856 ; 7 F. L. J. 
(Can.) 133.— CAN. 

sp. Farmer owning unfarmed 

land .] — It is not the purpose of 
Farmers’ Creditors Arrangement Act, 
1934, to assist a farmer to retain land 
which he is not farming & whioh con- 
stitutes a liability in the way of taxes 
& intorost on securities . — Re Ryson, 
[1936] 3 W. W. R. 171.— CAN. 

Br. Sale of mortgaged chattels by 

mortgagor pending proposal — No pur - 
vasal — Interpleader .] — Pending the 
hearing of an application to a Board of 
Review, to formulate a proposal the 
farmer sold at auction chattels which 
he had mtged. to a bank. The official 
receiver obtained an order for the pay- 
ment of the proceeds of the sale to 
him. The Board declined to formulate 
a proposal, & the moneys paid to tho 
receiver were claimed by the bank, & 
also by tho farmer as exemptions. 
Exemptions Act, R.S.S., 1930, gives a 
mtgor. the right to exemptions In case 
of a seizure under the mtge. Under 
an interpleader order the moneys were 
paid into ot. and the bank applied for 
an order for payment out : — Held : tbe 
bank was entitled to the order . — Re 
Reid, [1937] 1 W. W. R. 540.— CAN. 


bv. Refusal to formulate pro- 

posal — Right of farmer to make second 
proposal .] — The fact that tho Board 
of Review under Farmers’ Creditors 
Arrangement Act, 1934, has refused to 
formulate a proposal does not prevent 
the farmer from making a second pro- 
posal where the conditions have 
changed since said refusal . — Re Draper 
& Pratt, [1937] 1 W. W. R. 136; 44 
Man. L. R. 441,— CAN. 


bw. .] — There is no 

express authority given by either 
Farmers' Creditors Arrangement Act, 
1934, or Bkpcy. Act, R. 8. C., 1927, to 
the district ot. ot a judge thereof to 
make an order requiring an official 
receiver under the former Act to receive 
and file a proposal with the Board of 
Review, although the farmer contends 
that his circumstances have changed 
since the Board on a prior application 
declined to formulate a proposal ; nor 
has said ct. or. a judge thereof power 
under its general jurisdiction to make 
suoh an order, it being In the nature of 
a mandamus which is beyond the 
jurisdiction of the district ct . — Re 
MELENIU8, [1938] 1 W. W. R. 558 ; 8 
F. L. J. (Can.) 35.— CAN. 


bx. Filing proposal — Effect .) — 

Filing a proposal does not operate as a 
complete stay of proceedings for 90 
days & leave to proceed may properly 
be granted. — Sexton v . Smith, [1937] 
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1 D. L. R. 334 ; 11 M. P. R. 136 ; 6 
F. L. J. (Can.) 197.— CAN. 


sy. - .]— Official re- 

ceiver has no status to bring an action 
to set aside a tax sale of property of a 
debtor who has made a proposal under 
Farmers’ Creditors Arrangement Act. — 
Shefford V. Pothikr, [1938] 3 

D. L. R. 776.— CAN. 

so. Review — Certiorari.] — Al- 
though the Board of Review under 
Fanners’ Creditors Arrangement Act. 
1934, is not a ot., it is a judicial tribunal 
&, therefore. Its decisions are subject 
to review by certiorari. — Re Hudson’s 
Bay Oo. & Peters (No. 2), [1938 2 
W. W. R. 412.— CAN. 


sd. Order of Supreme 

Court .] — There is no suggestion in 
Farmers’ Creditors Arrangement Act, 
1934, or in any other Act that the 
Board of Review under said Act is not 
to be subject to the supervisory 
authority of the Supreme Ct. of 
Alberta. Therefore a creditor of a 
debtor who has applied to tluo Board 
for rolief under tho Act Is entitlod to 
sue for a declaration that the debtor 
does not come within its provisions & 
for an order restraining the Board from 
formulating a proposal with respoct. to 
said debtor’s application. — Ketten- 
baoh Farms, Ltd. v. IIenke, [1937] 
3 W. W. R. 703 ; [1038] 1 D. L. R. 
44.— CAN. 


sz. Effect of Bankrupt 

Newton v. Macklin, [1 937 ] 2 
395.— CAN. 


Act.]— 
r . W. R. 


sa. Acceptance of proposal — 

Effect on foreclosure proceedings .] — 
Acceptance of a proposal under 
Farmers’ Creditors Arrangement Act 
docs not bar proceedings for fore- 
closure of mtge. — Sharpe (William 
T.) v. Dickinson (1937), 12 M. P. R. 
1.— CAN. 


sb. Default .] — Where a 

debtor has defaulted in complying with 
the terms of a proposal confirmed by 
the Board of Review undor Farmers’ 
Creditors Arrangement. Act, 1934, sect. 
19 (2) of Bkpcy. Act, It. 8. C., 1927, can- 
not be Invoked to support an application 
to tho ct. to have the proposal annulled 
& the debtor adjudged a bkpt. — Com- 
mercial Life Assurance Co. of 
Canada v. Htrynadka, [1938] 1 

W. W. R. 479 ; 2 D. L. R. 56 ; 7 
F. L. J. (Can.) 307.— CAN. 


sd. — • Application to Crown.] 
The Farmers’ Creditors Arrangement 
Act, 1934 (Dorn.), applies to this Crown 
in the right of the provinoo In rcHpoet 
to a debt- owing to it by a farmer. 
Sect. 2 (2) of the Act 8c sect. 188 of 
Bkpcy. Act, R. 8. C., 1927, show that 
the Crown is bound.— Lindh ay r. 
A.-G. for BitrriHii Columbia, 119391 
2 W. W. R. 145. - CAN. 


Bf. Merger of debt in mortgage 

Necessity for consent of mortgagee..] - 
An action which had. been brought by 
pltf. herein in May, 1935, to recover 
money lent In Apr. 1934, was settled 
by the giving of a mtge. by deft, to 
pit 1. & the abandonment by the latter 
of the claim sued on. The mtge. 
recit ed said facts : — Held : the original 
debt became merged in tbe mtge. &, 
therefore, sect. 19 of Farmers’ Creditors 
Arrangement Act, 1934 (Dorn.), applied 
& the mtgor. had no right to apply 
under said Act without the consent of 
the mtgee. — Kimi v. Hcheidel, I193HJ 
3 W. W T . R. 7 37. —CAN. 

Bg. Mortgage — Applicant not 

mortgagee.] — Farmers’ Creditors Ar- 
rangement Act does not apply to a 
mtge. where a pet. Is not the mtgee. - 
Nesbitt v. Hogg, [1938] 3 D. L. 1’. 
764.— CAN. 

Bk. Renewed agreement between 

assignee of mortgage d' transferee of 
mortgaged property. I— A renewal agree- 
ment entered into between assignee of 
mtge. & transferee of mtged. property 
after May 1, 1935. is not within 
Farmers’ Creditors Arrangement Act.— 
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(2) Statelessness Is not unrecognised by the 
munic ipa l law of this country. 

(3) Whether a man is a German national or 
not must be decided by German municipal 
law & not by English municipal law. — 
Stoeok v. Public Trustee, [1921] 2 Oh. 07 ; 
90 L. J. Oh. 380 ; 125 L. T. 851 ; 37 T. L. R. 
000 ; 05 Sol. Jo. 005. 

Annotations t — As to (8) Folld. Be Chamberlain's Settlmt., 
Chamberlain t>. Chamberlain, [1921] 2 Oh. 538. Generally, 
Rcfd. Kramer v. A.-G., [1923] A. C. 528. 

49b. Burden of proof.] — (1) In 

1893 pltfs. were admittedly German nationals, 
Sc on the bond fide assumption that they were 
still German nationals on Jan. 10, 1920, 
when the charge under Treaty of Peace 
Order, 1919, s. 1 (xvi) attached, deft, was 
in possession of their London property as 
custodian. In an action to obtain release 
of their property : — Held : the onus was on 
pltfs. to show that they had lost their 
original 'German nationality before Jan.* 10, 
1920, & not on deft, to disprove it. 

Pltfs. had left their birthplace, Idar, in 
the 'district of Birkenfeld, about 1893, Sc 
with the exception of short annual visits to 
, their mother, &, in the case of one, six weeks' 

’ military training in 1890, they had resided 
uninterruptedly out of Germany from 1893 
* to 1917 or 1918, when they were repatriated, 
after war internment, to Idar, where accord- 
ing to the police register entries, if genuine, 
they were registered as stateless on their 
arrival, Sc also on their departure for Amster- 
dam in 1920. On Jan. 29, 1923, the Birken- 
feld Govt, after inquiry as to the period of 
pltfs.' absence from Germany, & as to their 
German visits during that period, granted 
them certificates to the effect that during 
that period they had forfeited their German 
nationality by ten years' “ uninterrupted " 
residence abroad within North German 
Nationality Law, 1870, s. 21, & were there- 
fore stateless on Jan. 10, 1920. These cer- 
tificates were based on the view of the 
Administrative Ots. which, in considering 
whether German visits break the ten years 5 
period, look to the number, length, purpose 
Sc intent of those visits. They were, how- 
ever directly contrary to the view of the 
Leipzig Reichsgericht, which holds that the 
smallest visit, accidental or otherwise, breaks 
the period ; — Held : (2) the certificates, 

which were admittedly only primd facie 
evidence Sc open to review in any German 
ct., were not conclusive in an English ct., A 
the onus was on pltfs. to substantiate them ; 
(3) if the Leipzig ct. view was right, the 
certificates were invalid 5 (4) even if the 
Administrative Gt. view was right, pltfs. had 
failed to satisfy the English ct. that an. 
Administrative Ct. on being informed of all 
the circumstances, including fraudulent con- 
duct „by pltfs., applications as German 
nationals in 1915 Sc 1921, Sc previous false 
statements as to their German visits, would 
necessarily uphold the certificates ; (5) having 
regard to the conflict of opinion in the German 
cts., pltfs. had failed to discharge the onus 
of proving that by unquestionable & un- 
doubted German law they had lost their 
nationality on Jan. 10, 1920. — Hahn v. 


Public Trustee, [1925] Ch. 715 5 95 L. J. Oh. 
9; 133 L. T. 713} 14 T. L. R. 580; 09 Sol. 
Jo. 824. 

49o. British subject marrying German 

— & naturalised as German during war.] — 
By a settlement dated in 1902 a fund of 
£5,000 was vested in trustees on trust to 
invest & pay the income of the trust funds 
to H. during his life or until he should become 
bkpt. or charge it, “ or until some event shall 
happen . . . whereby the income or any part 
thereof if belonging absolutely to him would 
become vested or charged in favour of some 
other person or persons or corpn.," & in the 
event of the determination during the life 
of H., of the above trust in his favour the 
trustees were given a discretion to apply the 
income for the benefit of all or any the said 
H., & his present or any other after-taken 
Wife Sc his issue Sc the persons interested 
for the time being under the ulterior trusts, 
&, subject thereto, were directed to hold the 
capital Sc income of the trust funds upon 
trust for the benefit of the issue of H. Sc in 

* default of issue upon trust for H.'s nephews 

. Sc nieces. H. was born in England of English 
parents but had resided in Germany since 
1900 Sc had been twice married there to 
German wives, during the war, on Aug. 8 , 
1910, he obtained a certificate of naturalisa- 
tion as a German. In these circumstances 
a summons was taken out by the trustees 
. to have it determined whether the life interest 
of H. in the funds was forfeited by the charge 
imposed on property of German nationals 
in this country on Jan. 10 , 1920, by the 
Treaty of Peace with Germany, art. 297, or 
Treaty of Peace Order, 1919, Sc how the 
income accrued since Aug. 4, 1914, ought to 
be disposed of. It was admitted at the 
hearing on behalf of H. that in a German ct. 
applying German law he would be recognised 
as a German citizen. No question arose as 
to the income before Nov. 4, 1916, which had 
been paid over to H.’s agent : — Held: (1) the 
decision whether a person was a German 
national within the Treaty Sc Order fell to 
be determined exclusively by German muni- 
cipal law. Sc accordingly H. was a German 
national ; (2) H.'s interest under the settle- 
ment was forfeited as on Jan. 10, 1920, Sc 
subject to the payment of costs the accumu- 
lations of income in the trustees' hands from 
Nov. 4, 1915, to Jan. 10, 1920, must 
be paid to the custodian ; (3) as the question 
raised was one that might affect a large 
section of the British public the A.-G. was a 
proper party to the proceedings . — Be Cham- 
berlain's Settlement, Chamberlain t>. 
Chamberlain, [1921] 2 Ch. 533 ; 91 L. J. Oh. 
34 ; 120 L. T. 62 ; 37 T. L. R. 900 ; 00 Sol. 
Jo. (W. R.) 3. 

A notation : — As to (1) Appnrd. Fas bender v. A.-Q., Kramer 

. -G., [1222] 2 Oh. 850/ 

49 d. — — .] — A British-born woman, 

between the date of the signing of the Peace 
Treaty between England Sc Germany Sc the 
date of its coming into force, went to Germany 
Sc there married a German subject. At the 
date of her marriage Sc on Jan. 10 , 1920, 
when the Treaty came into farce, she was 
the registered holder of shares in an English 


42 II. By what law de- I be determined by the municipal law I «T Custodian, [1932] App. D. 161,— 

cided ]. — Questions of nationality mast I of the country oonoented. — Paulky I ft. AF. 
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limited co. : — Held : under British Nation- 
ality & Status of Aliens Act, 1914 (c. 17), 
eu 10, she must be deemed to be an alien, & 
by her marriage, which was not invalid, she 
had lost her British nationality & became a 
German national, so that her shares were 
subject to the charge imposed by Treaty of 
Peace Order, 1919, s. 1 (xvi). — Fasbender 
v* A.-G., Kramer v . A.-G., [1922] 2 Oh. 850 ; 
91 L. J. Oh. 791 j 128 L. T. 85 5 88 T. L. B. 
852 ; 06 Sol. Jo. 709, 0. A. 

Annotation : — Retd. Re Rush, Wane v. Rush, [1923] 1 Ch, 56. 

49e. Dual nationality.] — Kramer v. 

A.-G., No. 215j, post 

49f. Austrian acquiring new nation- 

ality.] — An Austrian granted citizenship of 
the Czechoslovakian Republic after the 
disruption of the Austrian Empire, but 
before July 18, 1920, the date when the 
Treaty of Peace between the Allied & 
Associated Powers & Austria came into 
force, remains subject to the charge created 
by art. 249 (b) of the Treaty & Treaty of 
Peace (Austria) Order, 1920, s. 1 (ix), not- 
withstanding the provisions of art. 230 of 
the Treaty. — Rothschild v. Austrian Pro- 
perty Administrator, [1923] 2 Ch. 542 ; 
93 L. J. Ch. 508 ; 130 L. T. 175 ; 08 Sol. Jo. 
40. 

Annotations :—VolUI. Bohemian Union Bank i>. Austrian 
Property Administrator, [1927] 2 Ch. 175. Consd. Groedel 
d. Hungarian Property Administrator (1927), 44 T. L. R. 
65. 

49g. Czechoslovakian corporation.] — 

Under the Treaty of St Germain, which 
came into force on July 16, 1920, a Czecho- 
slovakian corpn., as well as an individual, 
can acquire ipso facto Czechoslovakian 
nationality, & the property of such a corpn. 
within the territory of Great Britain at that 
date is entitled to the benefit of the exemp- 
tion provided by art. 249 (b) of the Treaty 
from liability to the charge in favour of the 
administrator of Austrian property created 
by that art. & Treaty of Peace (Austria) 
Order, 1920, s. 1 (ix). — Bohemian Union 
Bank v. Austrian Property Administra- 
tor, [1927] 2 Ch. 175 ; 96 L. J. Ch. 305 ; 137 
L T. 271 ; 43 T. L. R. 356; 71 Sol. Jo. 431. 

49h. Hungarian.] — (1) The expression 

44 nationals of the former Kingdom of 
Hungary ” in Treaty of Peace (Hungary) 
Order, 1921, s. 1 (ix), means persons who were 
Hungarian nationals on Oct. 28, 1918, when 
the Austrian Empire ceased to exist by the 
deposition of the Emperor. 

(2) Where the administrator of Hungarian 
property has determined that he is not 
satisfied that a national of the former King- 
dom of Hungary has acquired ipso facto in- 
accordance with the Treaty the nationality 
of cm Allied or. Associated Power, the ct. 
cannot go behind the decision of the adminis- 
trator & investigate the question anew. — 
Groedel v. Hungarian Property Adminis- 
trator (1927), 44 T. L. R. 05. 

491. By what law decided*] — Stoeck v. 

Public Trustee, No. 49a, ante . 


49J. .] — Be Chamberlain’s 

Settlement, Chamberlain v. Chamberlain, 

No. 49c, ante. 


49k. Decision of administrator — Whether 

final.] — By the Treaty of Peace with Austria, 
art. 249 (b), the Allied & Associated Powers 
reserved the right to retain & liquidate ail 
property, rights & interests which belonged 
at the date of the coming into force of the 
Treaty to nationals of the former Austrian 
Empire, but it was provided that 44 persons 
who within six months of the coming into 
force of the present Treaty show that they 
have acquired ipso facto in accordance with 
its provisions the nationality of an Allied or 
Associated Power . . . will not be considered 
as nationals of the former Austrian Empire 
within the meaning of this paragraph.” 
The annex to arts. 249 & 250 sanctioned the 
imposition of a charge on such property, 
rights or interests. Arts. 248 to 262 with 
their annexes were scheduled to Treaty of 
Peace (Austria) Order, 1920, & by art. 1 (i) 
of the Order given full effect as law. By 
art. 1 (lx), the charge was imposed on all 
property, rights & interests within His 
Majesty’s Dominions belonging to nationals 
of the former Austrian Empire at the date 
when the Treatv came into force. Art. 2 
provided that 44 ior the purposes of the fore- 
going provisions of this Order but not 
including the schedule therein referred to 
. . . the expression 4 national of the former 
Austrian Empire,’ does not include persons 
who within six months of the coming into 
force of the Treaty show to the satisfaction 
of the administrator that they have acquired 
ipso facto in accordance with its provisions 
nationality of an Allied or Associated 
Power ” : — Held : where the administrator 
had decided that he was not satisfied that 
pltf., who was originally a national of the 
former Austrian Empire, had acquired ipso 
facto the nationality of an Allied or Asso- 
ciated Power, the ct. would not, in an action 
by him for a declaration that he has 44 shown 
that he has acquired ipso facto in accordance 
with the Treaty the nationality of the 
Republic of Poland & that he is not a national 
of the former Austrian Empire within the 
Treaty & the Treaty of Peace Order, & that 
his property, rights & interests in His 
Majesty’s Dominions are not subject to be 
charged under the Treaty & the Treaty of 
Peace Order,” go behind the decision of the 
administrator & investigate independently 
the question of nationality. — Reitzbs De 
Marienwert v. Austrian Property Ad- 
ministrator, [1924] 2 Oh. 282 ; 93 L. J. Oh. 
587 ; 132 L. T. 42 < 40 T. L. B. 098 ; 08 Sol. 
Jo. 044, 0. A. 

Annotations: — Folld* Groedel r. Hungarian Property Ad 
mlniatrator (1927), 44 T. L. R. 65. Held. Groebel v. Hun- 
garian Property Administrator (1925), 70 Sol. Jo. 846. 


491* .] — Groedel v. Hun- 

garian Property Administrator, No. 49h, 
ante . 
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Part II. — Rights, Liabilities, and Disabilities of Aliens in 

Time of Peace. 


50. Add. Annotation : — Reid. The Wilhelmina, 
[1923] P. 112. 


61. Add. Annotation : — Reid. Johnstone v. Ped- 
lar, [1921] 2 A. C. 262. 


68. Add. Annotations : — Refd. Rodriguez v. 
Speyer, [1919] A. 0. 69 ; Johnstone v. 
Pedlar, [1921] 2 A. 0. 262. 


65a. Detention ol property — Ratification by 

Crown — Citizen ol friendly State personally 
hostile to Crown.J — (1) It is not a good 
defence to an action of tort brought by a 
friendly alien resident in the United Kingdom 
against an officer of the Crown in respect of 
the wrongful seizure & detention of the alien’s 
property that the seizure & detention have 
been adopted & ratified by the Crown as an 
act of State. 

Pltf., who was born in Ireland, having 
become a naturalised American citizen, 
* returned to Ireland in 1916 & took part in 
the rebellion of Easter, 1916, & was interned. 
On his release he took part in illegal drilling, 

' on being arrested in Ireland, a sum of 
money was found upon him, which was 
taken & detained by the police authorities, 
the seizure & detention being subsequently 
ratified by the Chief Secretary for Ireland. 
In an action by pltf. against the Chief Comr. 
of the Police for the recovery of the money, 
deft, pleaded that pltf. was an alien & that 
the money was detained by direction of the 
Crown as an act of State : — Held : the plea 
was bad & pltf. was entitled to judgment. 

(2) Semble : the fact that a subject of a 
friendly State residing within the realm 
under an implied licence from the Crown 
violates the local allegiance which he owes 
to the Crown doeB not disentitle him to the 
rights of an alien amy until the Crown with- 
draws its protection. — Johnstone v. Pedlar, 
[1921] 2 A. 0. 262 ; 90 L. J. P. O. 181 ; 125 
L. T. 809 ; 37 T. L. K. 870 ; 65 Sol. Jo. 
679 ; 27 Cox, C. C. 68, H. L. 


Annotation : — As to 
Egypt v . Board of 


(1) Refd. Commercial & Estates Co. of 
Trade. (19251 1 K. B. 271. 


70. Add. Annotation : — Refd. Rodriguez v. 

Speyer, [1919] A. C. 69. 

78. Add. Annotation ; — Refd. Grein v. Imperial 
Airways, Ltd. (1935), 154 L. T. 31. 


79. Add. Annotation: — Folld. Falcon v. Famous 
Players Film Co., [1926] 2 K. B. 474. 

82. Add. Annotation: — Refd. Behnke v. Bede 
Shipping Co., [1927] 1 K. B. 649. 

85. Add. Annotation : — Refd. Johnstone v. Ped- 
lar, [1921] 2 A. 0. 262. 

91. Add. Annotation: — Refd. Re Von Krogh’s 

Patent (1929), 49 R. P. C. 417. 

92. Add. Annotation: — Refd. Re Von Krogh’s 

Patent (1929), 49 R. P. C. 417. 

94. Add. Annotation : — Dbtd. Falcon v. Famous 
Players Film Co., [1926] 2 K. B. 474. 

96. To the cross-reference after this case to 
Copyright Act, 1911 (c. 46), add “ <fc, generally , 
Copyright, Vol. XIII., pp. 180-182.” 

114. Add. Annotations : — Consd. Re Lyne’s Settle- 
ment Trusts, Re Gibbs, Lyne t>. Gibbs, 
. [1919] 1 Ch. 80. Refd. Re Berchtold, Berch- 

. told v. Capron, [1923] 1 Ch. 192. 

116. Add. Citations :— Sty. 20, 40, 75 ; 1 Roll. 
Abr. 19b. 

Add. Annotations : — As to (1) Consd. Du 
Hourmelin v. Sheldon (1838), 1 Beav. 79 ; 
Barrow v. Wadkin (1858), 27 L. J. Ch. 129. 
Refd. A.-G. v. Sands (1670), Freem. Ch. 129 ; 
A.-G. v. Duplessis (1752), Park. 144 ; Burgess 
v. Wheate, A.-G. v. Wheat© (1759), 1 Eden, 
177 ; Rittson v. Stordy (1855), 3 8m. & G. 
230 ; Sharp v. St. Sauveur (1871), 7 Ch. App. 
343. As to (2) Refd. Burgess v. Wheate, 
A.-G. v. Wheate (1759), 1 Eden, 177. 

119a. .] — A devise of land to 

trustees, upon trust to sell <fc invest the 
proceeds in the public funds upon trust for 
persons some of whom were aliens : — Held : 
the aliens did not take any interest or estate 
which the Crown could lay claim to. — D e 
Hourmelin t>. Sheldon, De Hourmelin v. 
A.-G. (1839), 4 Jur. 116. 

140a. Member of Stock Exchange.] — By the rules 
of the London Stock Exchange each member 
is elected for one year only, & must come up 
for re-election annually under rule 21, which 
provides that the committee shall “on the 
first Monday in March proceed ( inter alia ) to 
elect such members as they shall deem 
eligible to be members of the Stock Exchange 
during the following year commencing on 
Mar. 25 then instant. In 1917 an objection 
was lodged against the re-election of applt. 


PART II. SECT. 2, SUB-SECT. 1. 

74 1 . Trade mark— Alien resident 
abroad — Company. ] — In an notion 
for Infringement of trade mark defts. 
pleaded inter alia (a) that pltf. oo. not 
being registered or licensed under the 
laws of any of the Provinces of Canada 
or under the laws of the Dominion of 
Canada has no right to protection of its 
trade mark against imitation thereof ; 
(ft) pltf. oo. by using the said trade 
mark in oonneotlon with its products 
has done so in violation of the pro- 
visions of Food & Drugs Act of Canada, 
« the regulations made thereunder 
Held : (1) Dominion Cos. Act does not 
require a friendly alien, either a natural 
or an artificial person, to take out a 
lioonoe before asserting any legal right 
in ot. ; (2) Canadian Naturalisation 
Act provides that an alien may take. 


acquire, hold & dispose of real & 
personal property of every description 
in the same manner in all respects as a 
natural born British subject ; (3) the 
provisions of the International Con- 
vention for the Protection of Indostrial 
Property as revised at Washington in 
1914 recognise the light of pltf. to 
institute this action as froely as a 
Canadian owner of a trade mark ; 
(4) at common law the alien has such 
a right.— Crkamkttr Co. v. Famous 
Foods, Ltd., [19331 Ex. C. R. 200.— 
CAN. 

. sa. Nonresident alien — Leave to sue 
in formA pauperis. ] — The Supreme Ct. 
of .Alberta has jurisdiction to grant 
leave to a non-resident alien to Bue In 
formA pauperis . — Auoustino v. Cana- 
dian north- Western Ry. Oo: (Alta.), 
*' 4 D. L. R. 609 : [19271 3 
R. 821 ; revsd. [1928] 1 W. W. R. 
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481 ; 23 Alta. L. R. 351.— CAN. 

PART II. SECT. 7. SUB-SECT. 2. 

129 i. Right to hold dt dispose — Law 8 
of 1886 — Act 36 of 1908 —Company with 
Asiatic shareholders. J — Law 3 of 1886 
& Act 36 ot 1908 do not apply to joint 
stock cos., even though their shares are 
held bv Asiatics. — Dadoo t?. Krugkbs- 
DORP. [19201 App. D. 530.— 8. AF. 


PART II. SECT. 8. 

132 i. Civil office of trust — Town 
inspector .) — The office of town in- 
spector is one of trust which an alien 
is Ineligible to hold. — R. v. Heiohton 
(1) (1922), 09 D. L. R. 386 ; 66 N. S. R. 
(G. & R.) 612.— CAN. 

188 U. 8. P. R. v. Hbighton (2) 
(1922). 69 D. L. R. 396 ; 66 N. 8. V 
(G. & R.) 527.— r-GAN- 
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who was a British subject naturalised in this 
country & denationalised in Germany, at 
the election to be held in March of that year, 
on the ground of his enemy birth. Upon 
the invitation of the committee applt., first 
In a letter & afterwards at an interview, set 
forth various facts in proof of his loyalty 
to the country of his adoption, but eventually 
the committee refused to re-elect him. 
Applt. impeached this decision on the ground 
that the committee had acted arbitrarily & 
capriciously & had been influenced by 
irrelevant considerations : — Held : the de- 
cision of the co mmi ttee had proceeded solely 


upon the ground of applt.’s enemy birth, & 
before deeming him ineligible for re-election 
on that ground he had been given an oppor- 
tunity of being heard. The committee hav- 
ing acted honestly & fairly in the exercise 
of their discretion & within tlieir competence, 
it was not open to any ct. to review their 
decision. — Weinberger v. Inglis, (1919] 
A. 0. 606 ; 88 L. J. Oh. 287 ; 121 L. T. 66 ; 
36 T. L. R. 399 ; 63 Sol. Jo. 461, H. L. 

Annotation; — Reid. Cookson v. Harowood (1932), 146 L. T. 

550 , n. 

See , further , Stock Exchange. 


Part III. — Aliens 


in Time of War. 


144. Add. Annotation : — Refd. Johnstone v . Ped- 
lar, [1921] 2 A. O. 262. 

146. Add. Annotation : — Refd. Central India, Min- 
ing Co. v. Soc. Coloniale Anversoise, [1920] 
1 K. B. 763. 

155. Add. Annotation : — Apld. Re Sutherland, 
Bechoff v. Bubna (1921), 65 Sol. Jo. 613. 

156a. — — .] — A man who, having a business 

& commercial domicil in a neutral country, 
returns to his enemy country of origin & 
engages in active hostilities against this 
country, leaving his business under the care 
of a manager, but controlling it himself from 
his domicil of residence so far as he is able, 
cannot be considered anything but an enemy, 
& his business is an enemy firm & the assets 
are enemy property. — The Antwerpen, 
[1919] P. 252, n. ; 89 L. J. P. 26, n. 

156b. .] — An action was brought to 

recover a debt by a firm consisting of two 
French subjects & a German subject, & a 
sequestrator was subsequently appointed in 
respect of the property of the German 
pltf. : — Held : as the German subject was 
not residing nor carrying on business in an 
enemy State, the action was maintainable, 
& the sequestrator was not a necessary party. 
— Re Sutherland (Duchess), Bechofp & 
Co. v. Bubna (1921), 65 Sol. Jo. 513. 

157. Add. Annotations ; — Refd. Re Sutherland, 
Beohoff v. Bubna (1921), 65 Sol. Jo. 513. 
Mentd. Re Ferdinand, Ex-Tsar of Bulgaria, 
[1921] 1 Ch. 107 ; Johnstone v. Pedlar, 
[1921] 2 A. C. 262. 


161. Citation For “ [1916] A. C. 421 ” read 
“ [19161 1 A. C. 421.” 

Add. Annotation : — As to (1) Consd. Stoeck v. 
Public Trustee, [1921] 2 Ch. 07. 

162. Add. Annotations: — As to (1) Consd. Stoeck 
v. Public Trustee, [1921] 2 Ch. 67. As to (2) 
Refd. Stoeck v. Public Trustee, [1921 ] 2 Ch. 07. 

163. Add. Annotation : — Refd. Re Sutherland, 
Bechoff v. Bubna (1921), 65 Sol. Jo. 613. 

166. Add. Citation : — subsequent proceedings (1921), 
65 Sol. Jo. 613. 

168. Add. Citation 1 Br. & Col. Pr. Oas. 606. 
183. Add. Annoiaiion : — Refd. The Lutzow, [1918] 
A. C. 435. 

187. Add. Annotations: — Consd. Rodriguez v. 
Speyer, [1919] A. C. 59. Refd. Ertel Bieber 
v. Rio Tinto Co., etc., [1018] A. C. 260 ; Re 
Badische Co., Bayer Co., etc., [1921 J 2 Ch. 331. 
189. Add. Annotation : — Refd. Rodriguez v . 

Speyer, [1919] A. C. 69. 

192. Add. Annotation : — Refd. Rodriguez v . 

Speyer, [1919] A. C. 59. 

195. Add. Annotations: — As to (1) Consd. The 
Poona (1915), 84 L. J. P. 160; The St. 
Tudno, [1916] P. 291 ; Re Hilckes, Ex p. 
Muhesa Rubber Plantations, [1917] 1 K. B. 
48 ; Re Badische Co., Bayer Co., etc., [1921] 
2 Ch. 331 ; Russian Commercial <fc Industrial 
Bank v. Oomptoir d’Escompte de Mulhouse, 
[1923] 2 K. B. 630 ; Shaw & Sons (Salford), 
Ltd. v. Shaw, [1936] 2 K. B. 113. Refd. R. 
v. L. C. C., Ex p. London & Provincial 
Electric Theatres, [1915] 2 K. B. 400 ; 


PART III. SECT. 1, SUB-SECT. 1. 

161 il. .] — Tbe subject of 

an alien State at war with His Majesty' 
who resides in the province of Quebec 
& has submitted to the laws of that 
country, is not an alien enemy. — 
Raousz v. Montreal Harbour Combs. 
(1916), 18 Q. P. R. 98 ; Q. R. 26 K. B. 
87.— -CAN. 

165 L Place of residence c t 

carrying on trade .)-—•• Enemy ” means 
a person, of whatever nationality, who 
resides or carries on business in enemy 
territory. — Lampel «. Berger (1917), 
40 O. L. R. 165 ; 38 D. L. R. 47. — CAN. 

15511. .] — The question 

whether a person is an alien enemy is 
determined not by his nationality, but 
by the place where he resides or 
carries on bus ness. — R eventlow- 
Criminil v. Streamstown Rural 
Municipality, No. 511. [191.71 3 
W. W. R. 646; 37 D It. R. 394; 
affd. t (1920] 1 W. W. R 578; 62 
D. L. R. 266 ; 16 Alta. L. R. 264.— CAN. 


155 ill. .1 — A Mission So- 

ciety, the headquarters of which were 
in Germany, held property in Natal 
& had an agent there for the manage- 
ment of its property & interests : — 
Held : (1) the society was resident in 
Germany & was an alien enemy ; 
(2) a person's place of business, though 
one test, is not the sole test of his 
enemy oharacter. — Sibisi v. Hermans- 
berg Mission Society (1916), 37 
N. L. R. 409.— S. AF. 

155 iv. .1 — An “ alien 

enemy ” does not mean a subject of a 
State at war with this country hut a 
person of any nationality who resides 
or carries on business in an enemy 
country. — Malcomess v. Durban 
Town Council (1917), 38 N. L. B. 
275.— S. AF. 

st. Who is an " enemy ” within 
Treaty of Peace ( Germany ) Order , 1920, 
s. 32.) — Baumfklder v. Secretary 
of State of Canada, [1927 J Exch. 
C. R. 86.— CAN. 


PART III. SECT. 1, SUB-SECT. 2. 

sa. Widow of naturalised British sub- 
ject — Return to foreign country after 
death of husband.) — Rasp., a German 
subject by birth, married a naturalised 
British subjeot in Cape Colony. After 
the death of her husband in 1901 reap, 
returned to Germany where she 
resided until 1915, Sc then removed 
to Switzerland : — Held : reap, was 
not an enemy underplot 39 of 1916. — 
The Treasury v. Hanf, [19191 App. D. 
50.— S. AF. 


PART III. SECT. 1, SUB-SECT. 4. 

198 ill. .1 — A person who volun- 
tarily resides in a hostile country for a 
substantial period of time acquires 
the disability attaching to an enemy 
during that period even If be is a 
British subject, unless such residence 
is with the consent of the Crown. — 
Haji Ah Jon v. Abdul Jalil Khan 
(1920), I. L. R. 1 Lab. 276.— IND. 
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dapham S.S. Go. v. Handels-en-Transport- 
MaatsohappiJ Vulcaan of Rotterdam, [1917] 
2 K. B. 639; Oontinho Caro v. Vermont, 
[1917] 2 K. B. 687 ; Elders & Fyffes v. 
Hamburg Amerikanische Packetfahrt Act., 
Elders Sc Fyffes v. Hamburg Oolumbien 
Bananen Act. (1918), 34 T, L. R. 275 ; Be 
British Incandescent Mantle Works (1923), 
129 L. T. 126 ; Swedish Central Ry. v. 
Thompson, [1924] 2 K. B. 255 ; Russian 
Commercial & Industrial Bank v. Comptoir 
d’Esoompte de Mulhouse, [1925] A. C. 112; 
Bohemian Union Bank v. Austrian Property 
Administrator, [1927] 2 Ch. 175 ; Lazard Bros. 
Sc Co. v. Midland Bank, Ltd. (1932), 49 T. L. R. 
94. Ae to (2) Consd. The St. Tudno, [1916] 
P. 291. Apld* The Hambom, [1919] A. C. 993. 
Consd. The Noordam (No. 2), [1919] P. 255 ; 
Be Badische Co., Bayer Co., etc., [1921] 2 
Oh. 331. Refd. The Vesta, [1920] P. 385 ; 
I. R. Oomrs. v. Sansom (1921), 8 Tax Cas. 20. 
Ae to (3) Consd. Be Hilckes, Ex p. Muhesa 
Rubber Plantations, [1917] 1 K. B. 48. 
Refd. Be Badische Co., Bayer Co., etc., [1921] 
2 Ch. 331. Ae to (4) Consd. Be Hilckes, 
Ex p. Muhesa Rubber Plantations, [1917] 
1 K. B. 48. Ae to (5) Consd. Rio Tinto Co. 
r. Ertel Bieber (1917), 116 L. T. 810 ; Tingley 
v. Mfiller, [1917] 2 Oh. 144 ; Naylor, Benzon 
.o. Krainische Industrie Gesellschaft, [1918] 
1 K. B. 331 ; Stevenson v. Akt. fiir Carton- 
nagen Industrie, [1918] A. C. 239. Refd. 
Be Aramayo Francke Mines, [1917] 1 Oh. 
461 ; Ertel Bieber v. Rio Tinto Co., [1918] 
A. 0. 260 ; Rodriguez v . Speyer, [1919] A. C. 
.59 i Be Munster, [1920] 1 Oh. 268 ; Be 
Ferdinand, Ex-Tsar of Bulgaria, [1921] 1 
Ch. 107 ; Be Rush, Warre v. Rush, [1923] 
1 Oh. 56 ; Simpson v. Maurice’s Exors. (1929), 
14 Tax Cas. 680. 

195a. Re Badische Co., Ltd., Be 

Bayer Co., Ltd., Be Griesheim Elektron, 
Ltd., Be Kalle Sc Co., Ltd., Be Berlin 
Aniline Co., Ltd., Be Mbister Lucius Sc 
Bruning, Ltd., No. 405a, poet. 

198. Add. Annotation e : — Consd. Central India 
Mining Co. v. Soc. Coloniale Anversoise, 
[1920] 1 K. B. 763 ; Be Deutsche Bank 
(London Agency), [1921] 2 Ch. 291. Refd. 
Jebara v. Ottoman Bank. [1927] 2 K. B. 254 ; 
Banco de Bilbao v. Sanciia, Banco de Bilbao 
v. Rey, [1938] 2 K. B. 176. 


198a. .] — In Jan. 1914, pltfs. entered into a 

contract with defts., who were a co. incor- 
porated under the laws of Belgium & had 
their registered office at Antwerp, to sell to 
them manganese ore deliverable in certain 
quantities during the second half of 1914 Sc 
the three following years alongside steamer in 
Bombay. In Sept. 1914, when the German 
armies were threatening Antwerp, the manag- 
ing director of deft. co. removed all the co. s 
goods Sc the money in bank to London Sc 
came himself to London, & there, without 
any formal authority from the co., carried 
on business in his own name, but for the 
benefit of the co. After the German occupa- 
tion of Antwerp the German authorities 
placed the co. under compulsory administra- 
tion. During the German occupation, meet- 
ings of the directors Sc shareholders were 
held at which formal business was transacted. 
These meetings were held so as to comply 
with Belgian law Sc to keep the oo. in exist- 
ence. The co. also collected & paid debts 


due to Sc owing by it in order to prevent the 
German authorities from winding up the co. 
Sc investing the uncalled capital in German 
War Loan, Sc with the like object it created a 
debt against its uncalled capital in favour 
of its hankers for the purpose of paying 
arrears of dividend on its preference shares. 
Pltfs. contended that the co. was an enemy, 
& they claimed a declaration that the con- 
tract was dissolved Sc was no longer binding 
on them s — Held : pltfs. were entitled to the 
declaration claimed ; though acts which 
were necessary merely for the purpose of 
keeping the co. in existence might not amount 
to “ carrying on business ” within the 
Proclamation of Sept. 14, 1915, the collection 
of debts Sc discharge of liabilities with the 
intention of continuing the business amounted 
to a “carrying on business,” Sc constituted 
the co. an “ enemy ” within the Proclama- 
tion. — Central India Mining Oo. v . SocrtonSi 
Coloniale Anversoise, [1920] 1 K. B. 753 ; 
89 L. J. K. B. 769 ; 122 L. T. 451 ; 36 
T. L. R. 88, 0. A. 

198b. .] — Germany was in effective military 

* occupation of Brussels Sc the greater part of 
Belgium at the date of an order for winding 
up the business carried on in this country by 
a German bank, of which a Belgian bank 
carrying on business in Brussels was an un- 
secured creditor : — Held : the Belgian bank 
was a creditor who was not an enemy within 
Trading with the Enemy Amendment Act, 
1916 (c. 105), s. 1 (3 ). — Be Deutsche Bank 
(London Agency), [1921] 2 Oh. 291 ; 90 
L.J.Ch.449; 126 L. T. 20 ; 37 T. L. R. 912 ; 
65 Sol. Jo. 781. 

198c. Registered in allied country— Government 
overthrown — Non-recognition of usurping 
Government.] — Pltfs., an insurance co. with 
its registered office at Petrograd Sc a branch 
office in England, in Apr. 1917, entered into 
a reinsurance treaty with defts., an English 
insurance co., whereby pltfs. reinsured part 
of the risks of defts. At the end of the first 
year there was a balance in favour of pltfs. 
In an action to recover the amount of the 
balance defts. pleaded that as the Bolshevists 
had in Nov. 1917, usurped supreme power 
in Russia, Sc as the British Govt, was carrying 
on warlike operations against them pltfs. 
were alien enemies, Sc that owing to the 
entire suspension of business in Petrograd 
by reason of the usurpation the basis of the 
contract had been destroyed : — Held : as the 
Bolshevist Govt, had not been recognised 
by this country as the Russian Govt., Sc as 
pltfs. had not adhered to the Bolshevists 
pltfs. were not alien enemies ; Sc as defts. 
with knowledge of the facts had continued 
to treat the contract as alive by crediting 
pltfs. with premiums Sc debiting them with 
losses, the Bolshevist revolution had not so 
destroyed the basis of the contract as to put 
an end to it, Sc pltfs. were entitled to recover. 
— Eastern Carrying Insurance Co. v. 
National Benefit Life Sc Property Assur- 
ance Oo., Ltd. (1919), 35 T. L. R. 292. 

199. Add. Citation: — 1 P. Cas. 75. 

801. Add. Annotation : — Refd. Johnstone v. Pedlar, 
[1921] 2 A. O. 262. 

802. Add. Annotation : — Consd* Rodrigues v. 
Speyer, [1919] A. 0. 59. 

804* Add. Annotation : — Consd. Be Ferdinand, 
Ex-Tsar of Bulgaria,' [1921] 1 Ch. 107. 
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205. Add. Annotation: — Consd. Re Ferdinand, 
Ex-Tsar of Bulgaria, [1021] 1 Oh. 107. 

207* Add. Annotations: — Retd. Rc Ferdinand, 
Ex-Taar of Bulgaria, [1921] 1 Ch. 107 ; 
Johnstone v. Pedlar, [1921] 2 A. O. 262. 

208. Add. Citation ; — 1 P. Gas. 75. 

Add. Annotations : — Refd. The Achilles, 
[1919] P. 340 ; Re Certain Craft Captured on 
Victoria Nyanza, [1919] P. 83 ; The Orteric, 
[1920] A. O. 724; The Vesta, etc., [1921] 
1 A. 0. 774 ; The Anichab, etc., [1922] 1 
A. C. 235. 

208a. Effect of Trading with 

Enemy Acts, 1914-1916.]— (1) Under the 
common law of England the Crown has always 
had &, subject to the effect of the above 
Acts, still has the right to seize & forfeit 
private property, including choses in action 
& equitable interests therein, found in this 
Kingdom belonging to subjects of an enemy 
State. That right has not been abandoned 
by desuetude. The powers conferred by the 
above Acts, however, are so inconsistent 
with the exercise of the common law right 
of forfeiture that that right must be treated 
as being thereby, at least temporarily, 
superseded. 

(2) In order to complete the title of the 
Crown to property so seized an inquisition 
of office must be held before the conclusion 
of peace. — Re Ferdinand, Ex-Tsar of 
Bulgaria, [1921] 1 Ch. 107 ; 90 Jj. J. Oh. I, 
0. A. 

209. Add. Annotation : — Refd. Rodriguez v. 
Speyer, [1919] A. C. 59. 

215a. Treaties of Peace & consequent Orders — 
What property subject to charge under — 
Right to assessment of damages in collision 
action.] — Before the outbreak of war, defts., 
the German owners of the steamship M. t 
recovered judgment against the British 


owners of the steamship K. for the amount 
of the damage arising out of a collision 
between the two vessels, & the damages were 
referred to the registrar A merchants for 
assessment. Before defts. had filed their 
claim in the registry the war had broken out. 
A few days before the Peace Treaty was 
ratified the claim & vouchers were filed, but 
by consent they were treated as having been 
filed after the ratification. Thereupon pltfs. 
took out a summons for an order to set aside 
the filing & service of the claim & vouchers 
on the ground that under arts. 296 & 297 of 
the Treaty & Treaty of Peace Order, 1919, 
s. 1 (xvi & xvii), the* parties hard no right 
to litigate the claim in ’the registry, inasmuch 
as, being a debt owing to German nationals, 
it had to be settled through the interven- 
tion of clearing houses s — Held : (1 ) defts.’ 
claim was not a debt but a right, which by 
the Peace Treaty, art. 297, was subject to 
the right to be retained & liquidated “ in 
accordance with the law of the allied State 
. . . concerned,” namely. Great Britain ; 

(2) not being a debt, art. 296 did not apply ; 

(3) although defts. would not be able to 
handle the sum awarded, there was nothing 
in art. 297 or in Treaty of Peace Order, 
a. 1 (xvii) to deprive defts. of their right to 
proceed to a reference, or to prevent pltfs. 
paying money into ct. with a notice that it 
was in satisfaction of the claim of German 
subjects. — The Marie Gartz, [3920] P. 172 ; 
89 L. J. P. 206 ; 123 L. T. 680 ; 30 T. L. R. 
417 ; 15 Asp. M. L. C. 98. 

215b. Debt — Due to German.]— Clause 

14 of the annex contained in the Sched. to 
Treaty of Peace Order, 1919, does not affect 
the rights of an individual British national 
to resist a claim by the Controller of the 
British Clearing Office to recover a debt 
which is admitted to be due to a German 
national, & is therefore an “ enemy debt ” 


PART III. SECT. 2, SUB-SECT. 2.— A. 


206 li. (p. 147) For •• Van Zyh v. 
Pienman ” read " Van Zul t>. Pie- 
naar.” 


sb. Shares held by enemy subject — 
Vested in Public Trustee — Power to 
seU. ] — Held : War Precautions (Enemy 
Shareholders) Regulations, 1916 reg. 
11 (2), which empowered the A.-G. 
to authorise the Public Trustee to 
sell shares in aoo. transferred to him 
as being held by an alien enemy, was a 
valid exercise of the power conferred 
by War Precautions Act, 1914-1916, 
a. 4, Sc was within the defence power 
of the Commonwealth. — Burkard v. 
Oaklet (1918), 25 0. L, R. 422.— 
AUS. 


. j — Held : War Pre- 
cautions (Enemy Shareholders) Regula- 
tions, 1916 reg. 11, authorised the sale 
of shares transferred to the Public 
Trustee, notwithstanding that some 
beneficial interest in the shares was 
held by a person not an enemy subject, 
8c was a valid exercise of the power 
conferred by War Precautions Act, 
1914-1916, a. 4. — Burkard v. Oakley 
(1920), 27 C. L. R. 520.— AUS. 

212 I. Patent in name of alien enemy 
— Royalties paid by licensee during sus- 
pension of patent— Who entitled to.}— 
Held ; (1) royalties paid by the 

licensee from the date of his iioenoe up 
to the expiration of six months from 
the ending of the war, to Jan. 10, 
1920, wars not sums belonging to an 
enemy, 6c were not propwly in the 
hands of the custodian ; (2). royalties 
paid or to be paid after June 10, 1920, 


were properly paid or payable in the 
hands of the custodian as a debt due 
to an enemy. — Re Synthetic Drug 
Co.. [1925] Exoh. O. R. 196.— CAN. 

216 i. Licensed to trade for limited 
purposes — Banking transactions.] — The 
London agency of a German bank, 
which at the outbreak of war in 1914 
became an enemy, held a bill, drawn 
by a German subject & accepted by 
a Scotsman, which had been sent from 
Germany for collection. It had been 
the practice of the bank that, if bills 
so sent were dishonoured, no legal 
proceedings were taken against ac- 
ceptors in Groat Britain, but the 
bills were retransmitted to the German 
office so that proceedings might be 
taken In the German cts. against the 
German Indorsers. Licences covering 
the whole period f>i the war were 
issued to the London agency, empower- 
ing It to carry on banking business 
under supervision, to the extent of 
completing current transactions, so as 
to make its realisable assets available 
to its creditors, “ so far as those trans- 
actions would in ordinary course have 
been carried out through ” the London 
establishment. The bill having been 
dishonoured on presentation, was 
retained by the London agency, which 
debited the German office with the 
amount, 4fc filed a letter, which owing 
to war conditions oould not be sent, to 
the German office intimating the cir- 
In an action on the bill 


brought in 1922 by the Public Trustee 
against the SoottisJb acceptor . — Held : 
as an action on the bill was pot a 
transaction that would in ordinary 
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course have been carried out through 
the London agency, the lioenoes con- 
ferred no right to sue.— Public 
Trustee o. Davidson, [1925] S. C. 
451.— SCOT. 

216 ii. Substitute this number for 
216 i. in original volume. 

216b i. Treaty of Peace & conse- 
quent Orders — What property subject 
to charge under — " Debts ,T — What are.] 
— (1) Deposits of money with the 
National Trust Co. for Investment in 
securities, repayment of which was 
guaranteed on dates which fell during 
the war ; (2) not deposits in a savings 
bank & moneys Invested with a loan 
oo. to be withdrawn on notice A from 
the bank on presentment of the bank 
book ; (3) not moneys deposited with 
a trust co. with instructions that all 
sums of oapital 8c Interest so received 
should be held by the oo. to the credit 
of the owner until farther advice. — 
Secretary op State of Canada v. 
Neitzke, Secretary of State of 
Canada v. Wibhmayeb (1921), 68 
D. L. R. 443 ; 62 S. O. R. 262 ; varying, 
20 Exch. C. R. 219.— CAN. 


216b II. Due to 

German .} — At the outbreak of war 
etween England 6c Germany In 1914 
eft., as agent, held certain goods on 
ebalf of an enemy subject, whiob 
cods, on the Instructions of his 
rincipal, the agent realised between 
tieoutbreak ofwar 8c Mar. 80. 1915, 
1th the result that he held, as the 
rooeeds of realisation, a sum of 
964 6s. 94. Prior to the war deft.*s 
ngagement had been at a salary of 
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within Treaty of Versailles & Treaty of Peace 
Order, 1019. — Clearing Office Controller 
v. Edwards & Co. (Bread Street), Ltd., 
[1923] W. N. 245. 

215c. Trust estate — Accumulations of 

Interest.] — Re Chamberlain's Settlement, 
Chamberlain v. Chamberlain, No. 49c, 
ante . 

21 5d. .] — Re H allen stein, 

Halstrd v . Blank, No. 237c, post . 

215e. Accumulations of annuities.] 

— By his will a testator, who died on Jan. 14, 
1910, directed his exors. to pay annuities to 
an Austrian Sc two German nationals “ until 
he or she shall die or mortgage or otherwise 
charge the same ... or until the happening 
of any event whereupon the same if given 
to him or her absolutely would no longer 
be received by him or her for his or her 
benefit.*' No part of the annuities could be 
paid to the annuitants during the war by 
reason of Trading with the Enemy Amend- 
ment Act, 1914 (c. 12), but accumulations 
werd retained by the exors., as no order was 
made under sect. 4 of the Act vesting the 
, annuitants* interests in the custodian : — 
Held : (1) as the Act of 1914 only suspended 
payments to the alien enemies & did not 
» determine the ownership Sc ultimate destina- 
tion of their annuities, the se annuities were 
not forfeited ab initio; (2) the annuities 
were forfeited Sc determined in the case of the 
German nationals as from Jan. 10, 1920, by 
the charge imposed by the Treaty of Peace 
with Germany Sc Treaty of Peace Order, 
1919, Sc in the case of the Austrian national 
as from July 10, 1920, by the charge imposed 
by the Treaty of Peace with Austria & Treaty 
of Peace (Austria) Order, 1920 ; (3) the 

accumulations of the annuities until those 
respective dates became subject to the 
charges Sc payable therefore to the custodian 
or the administrator of Austrian property 
as the case might be. — Re Levinstein. 
Levinstein v. Levinstein, [1921] 2 Ch. 
251 ; 91 L. J. Ch. 32 ; 126 L. T. 177 ; 05 
Sol. Jo. 707. 

.Annotations : — As to (3) Folld. lie Chamberlain’s Settlmt., 
Chamberlain v. Chamberlain, [1921] 2 Ch. 533 ; lie 
Bledermann, Best v. Worthehn, [1922] 1 Ch. 31. 

215f. ,] — A testator, whose 

domicil was English, by his will directed his 
trustees to invest a certain sum in the 
Hamburg State Loan Sc from the income 
thereof to pay a number of annuities, &, as 
Sc when the annuities fell in, to apply the 
income Sc the capital so set free in accumulat- 
ing a trust fund. That trust fund was also 
invested in the Hamburg State Loan. The 
annuitants. & those interested under the 
will in the trust fund, were German nationals : 
— Held: the interests of the beneficiaries 
unde* the will were charged under Treaty of 
Peace Order, 1919, as being “ property, 
rights Sc interests ” in the United Kingdom. 
— Favorkb v. Steinkopff, [1922] 1 Ch. 
174 ; tub nom. Re Steinkopff, Pavorke v. 
Steinkopff, 91 L. J. Ch. 105 ; 126 L. T. 597. 


21 5g. .] — Under the trusts 

of a marriage settlement of 1903 Sc in the 
events that had happened certain infant 
children, German nationals, were on Jan. 10, 
1920, when the Peace Treaty came into 
operation, entitled contingently on attaining 
twenty-one or marrying to an annuity of 
£150 a year. If neither infant attained a 
vested interest the annuity passed to the 
husband, also a German national. The 
annuity was secured by the covenant of the 
wife’s parents with the trustees, all British 
subjects, Sc was payable during the lives of 
the surviving covenantor & the surviving 
child, but the trustees were not to be liable 
for any loss occasioned by their neglect to 
enforce the covenant. The infants’ con- 
tingent title accrued in possession on the 
wife’s death on July 17, 1918, but the trustees 
had not enforced the payment of any instal- 
ment since then. The custodian having 
claimed the annuity, the trustees submitted 
the matter to the ct. The custodian had not 
obtained a vesting order ; — Held : both the 

• arrears Sc the contingent future instalments 

. payable after Jan. 10, 1920, were property 
rights or interests within Peace Treaty Order, 

1919, s. '1 (xvi), &, notwithstanding the 
infants’ personal incapacity, were caught by 
the charge. — Re Neuburger’b Settlement, 
Foreshew v . Public /Trustee, T1923] 1 Ch. 
508 ; 92 L. J. Oh. 442 ; 129 L. T. 735 ; 67 
Sol. Jo. 500. 

215h. Accumulations of annuities.] — 

By his will dated Mar. 31, 1911, a testator 
bequeathed an annuity of £250 to an Austrian 
national “ until he shall die or voluntarily or 
involuntarily alienate or encumber . . . the 
same.” Testator died on Aug. 22, 1914, 
during the war. The annuity was therefore 
accumulated in the hands of his legal personal 
representative, who made the proper returns 
to the custodian under Trading with the 
Enemy Amendment Act, 1914 (c. 12), s. 3, 
but no vesting order was made under sect. 4. 
By Treaty of Peace (Austria) Order, 1920, 
the annuity Sc its accumulations were, as 
from July 10, 1920, charged in favour of the 
administrator of Austrian Property, to secure 
(inter alia) payment of debts owing by 
Austrian to British nationals : — Held : (1 ) the 
accumulations up to July 10, 1920, passed 
to the administrator of Austrian property ; 
(2) the charge created by Treaty of Peace 
Order was not an involuntary alienation or 
encumbrance within the meaning of the will, 
so that the current annuity since July 10, 

1920, was not forfeited, but was payable to 
the administrator of Austrian property . — Re 
Biedermann, Best v. Wertheim, [1922] 
1 Ch. 31 ; 91 L. J. Ch. 105 ; 38 T. L. R. 37 ; 00 
Sol. Jo. 107 ; on appeal, [1922] 2 Ch.*771, 0. A. 

Trust estate.] — See Nos. 215e- 

215g, ante . 

2151. Shares In English company.]— 

Fasbender v . A.-G., Kramer v. A.-G., No. 
49d, ante . 


fi£per week. Pitt* as a public trustee, 
under Trading with the Enemy Act, 
1914-16 (Fed.), claimed the moneys in 
the hands of deft . : — Held : the olaim 
of pltf. was not defeated by reason of 
the Treaty of Peaoe, inasmuch as at 
the date of the declaration of war 


deft, was a German national, & the 
debt sued for. therefore, did not arise 
out of a transaction or contract made 
by a national of one power with a 
national of an opposing power. — 
Public Tbubtbb r. Sherwood, [1928] 
W. A. L. R. 112. — A US. 
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2161 i. Bearer shares <3b 

debentures in Transvaal mining com- 
pany.] — R andfontein Estates Gold 
Mining Co., Ltd. v. Custodian of 
EnkmT PROPERTT, [1923] App. D. 
576.-8. AF. 



215]. Property in England.] — A person 

of dual nationality, who is a British subject 
by British law, having been bom in England, 
& also a German subject by German law, 
is a “ German national ” within the Treaty 
of Peace with Germany, art. 297, & Treaty 
of Peace Order, 1919, giving effect to it, <fe 
is not entitled to have property in England 
belonging to him exempted from the charge 
created by sect. 1 (xvi) of that Order. — 
Kramer v. A.-G., [1923] A. 0. 528; 92 
L. J. Ch. 333 ; 129 L. T. 390 ; 39 T. L. R. 
462 ; 67 Sol. Jo. 552, H. L. ; affg . S. C. sub 
nom. Fasbendbr v. A.-G., Kramer v. A.-G., 
[1922] 2 Ch. 850, C. A. 

Annotation : — Reid. Be Rush, Warre v. Rush, [1923] 1 Ch. 56. 

215k. Subject to restraint on 

anticipation.] — The charge imposed by Treaty 
of Peace Order, 1919, s. 1 (xvi), upon all 
property, rights & interests in this country 
belonging to German nationals at the date 
of the coming into force of the Treaty of 
Versailles attaches to the interest of a married 
woman, who is a German national, in property 
in England settled upon her for life without 
power of anticipation, notwithstanding the 
restraint upon anticipation. — Public Trus- 
tee v. Wolf, [19231 A. C. 544 ; 92 L. J. Ch. 
520 ; 129 L. T. 738 ; 39 T. L. B. 553 ; 67 
Sol. Jo. 637, H. L. ; rcvsg . 8. C. sub nom . Re 
Bush, Warre v. Bush, [1923] 1 Ch. 56, C. A. 

Annotations • — Rofd. Re Nenburfirer’a Settlmt., Foreshow tj. 
Public Trustee, [1923] 1 Ch. 508 ; Sutherland v. German 
Property Administrator (1933), 149 L. T. 47. 

2151. Belonging to foreign bank In 

liquidation.] — Pltfs. were the receivers of the 
Austro-Hungarian Bank appointed by the 
Reparations Commission under Treaty of 
Peace with Austria, art. 206, & entrusted 
with the duty of liquidating the bank for 
the purpose of distributing the liability on 
the currency notes of the bank among the 

215Ji. Property in Aus- 

tralia — Subject to restraint on anticipa- 
tion.) — The words “ all property, 
rights & interests ” appearing in cl. 4 
of the annex to art. 297 of the Treaty 
of Peace between the Allied Powers 
& Germany aro wide enough to include 
an estate tor life of a married woman, 
being & German national, still under 
coverture subject to a restraint on an- 
ticipation. — C owper r. Frankknbkro 
(1921), 21 8. R. N. S. W. 388.— AUS. 

■4. Rights of German 

nationals in testator's undisposed of 
property.) — The rights of German na- 
tionals in testator’s property undisposed 
of by his will are subject to the 
chance creat od by Regulations of Jan. 

28, 1920, par. 20 (1).— Re Mitchneb, 

[19221 St. R. Qd. 39.— AUS. 

se. Administration of 

trusts in Germany.}— -Re Mitchner, 

Union Trustee Co. or Australia, 

Ltd. v . A.-G. for Commonwealth op 
Australia, [1927] 8. R. Q. 279, — AUS. 

•f. Contingent interest .] — 

By a settlement certain property was 
settled on T. tor life, & contingently 
on their surviving him, on ( inter alia ), 
two German nationals. In Apr. 1925, 
after the death of T., one of these 
executed a document effecting either 
a renunciation of her interest in the 
settlement of an appointment of it 
to a British subject : — Held : assuming 
the interest dealt with was a contingent 
Interest, It was property within Treaty 
of Peace Regulations, reg. 20. The 
document was ineffective by reason of 
the Treaty of Peace & regs. 20 & 21 
made thereunder . — Re Nickel, How- 
bubg v. Public Trustee [1928] 


VoL K — Allens. Cues 815]— 215m. 

several States among which the territory of 
the former Austro-Hungarian monarchy had 
been divided. Art. 249 of that Treaty pro- 
vided that “ subject to any contrary stipula- 
tion ” in the Treaty, the British Govt, might 
retain & liquidate the property in this 
country of “ nationals of the former Austrian 
Empire ” which expression, as the ct. found, 
included the Austro-Hungarian Bank, & 
charge it with the payment of claims by 
British nationals in respect of ( inter alia) 
debts due to them by Austrian nationals. 
By the game article Austria undertook to 
compensate her own nationals for the 
retention of & charge upon their property. 
Defts. were the custodian of enemy property 
in this country & the administrator appointed 
by Order in Council to liquidate the property 
of Austrian nationals m this country & 
administer the above-mentioned charge. 
Pltfs. claimed that art. 206 was a “ contrary 
stipulation ” within art. 249, that the pro- 
perty of the bank in this country waB conse- 
quently not subject to the charge, & that 
they & not defts. were entitled to administer 
that property : — Held : there was no incon- 
sistency between the two articles, which 
dealt With different subject matters, the 
only effect of art. 249 upon the liquidation 
under art. 206 being to replace the assets of 
Austrian nationals in this country by assets 
of equal value in Austria if the Austrian 
Govt, carried out its undertaking, & the 
action must be dismissed. — Luxardo v . 
Public Trustee, [1924] 2 Ch. 147 ; 93 

L. J. Ch. 425 ; 131 L. T. 200 ; 40 T. L. R. 
546 ; 08 Sol. Jo. 737, C. A. 

215m. No enforceable agreement 

relating to property— Application of foreign 
law.] — A man of German birth by an agree- 
ment of Apr. 4, 1899, at which date he was a 
naturalised American, undertook to provide 


S. A. S. R. 148.— AUS. 

eg . RigtUs acquired under vesting 

orders made under Trading with Kncmy 
Acts not affected.] — Secretary of 
State of Canada v . Greenshikldp, 
Ltd., [1925] Exch C. B. 29.— CAN. 

ah. Property passing to Cus- 

todian — Shares vested in Alien Property 
Custodian for United States. ] — Certain 
" securities," shores, note certificates 
& stocks, listed & dealt In on recognised 
stock exchangee, & the certificates for 
which were held in the United States, 
being owned by enemy nationals, were, 
upon demand of the Alien Property 
Custodian of the United States, sur- 
rendered to him or to others for him. 
In 1918. under the War legislation of 
that country, & were subsequently 
transferred to him on the books of the 
said cos., or new certificates issued. 
In regard to one ct the above cos. no 
vesting order was ever obtained by the 
Canadian Custodian, but as to the 
others vesting orders wero obtained 
subsequent to the action by the 
American Custodian, namely, in 1919, 
but none of the M securities " were ever 
transferred to him nor is it in evidence 
that such orders were served on the 
oos. : — Held: <1) the beneficial owner- 
ship in or title to the securities herein 
was in him who held the paper, & 
that it is the law of the place where 
the paper was that determined who was 
the holder. The contention that 
certificates of securities are but evidence 
of ownership, is not Inconsistent with 
the idea that an assignment & de- 
livery of the certificates carries the 
title and property in the securities ; 
(2) under the Canadian Consolidated 
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Orders enemy property was not auto- 
matically confiscated, but tho owners* 
enjoyment thereof was suspended until 
tho restoration of peace, &, subjoot to 
auy legislation to the contrary or any- 
thing to the contrary contained In the 
Treaty of Peace, such enemy was then 
entitled to his property, or If liquidated, 
to its proceeds. It was only tho 
transfer of securities by or on behalf of 
an enemy that was prohibited by the 
publication of these Orders ; (3) under 
the Peace Order only two classes of 
enemy property passed to Canada : 
(a) property in Canada belonging to an 
enemy on Jan. 10, 1920, & not in the 
possession or control of the Custodian, 
& (b) enemy property in the possession 
& control of the Custodian on that 
dafco: (4) there was nothing to be 
found In tho Canadian War Measures 
prohibiting or avoiding the transfers 
of tho securities in issue as made by 
the American Custodian ; on Jan. 10. 
1 920, the property, right or interest in 
the seouritieB mentioned & the title to 
the same did not belong to an enemy. 
& was not at that date in the control 
or possession of the Canadian Cus- 
todian ; & the property, right or 

interest in such securities & the title 
to the same belonged to the Alien 
Property Custodian of tho United 
States. — Secretary of State of 
Canada v. Alien Property Custodian 
for the United States & Toronto 
Power Co., Ltd., & Secretary of 
State of Canada as Custodian of 
Enemy Property r. Alien Property 
Custodian for the United States 
& Montreal, City of, [19301 Ex, C. R. 
75; 3 D. L. R. 81; affd., J 19811 

S. C. R. 170 ; 1 D. L. R. 890.— CAN. 
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two of his BOOB, naturalised British subjects, 
with the necessary capital to establish a 
business in London. The agreement, under 
which he handed to his sons for that purpose 
for 20 years certain American securities 
valued at over nine million marks, further 
provided (inter alia), that after the father’s 
death, but not in any event until after the 
expiration of 20 years from the date of the 
agreement, the two brothers should divide the 
value of the securities— the fund representing 
the securities having been in law throughout 
in this country — equally between themselves 
& their brother & their four sisters & the 
descendants of such of them as* might pre- 
viously have died. By his will the father 
later stipulated that if through political or 
other crises the two sons were not able to 
distribute the funds promptly in Apr. 1919 — 
20 years from the date of the agreement — 
they should be entitled to wait until such 
time as they were in a position to do so. 
Acting under that testamentary provision the 
two sons prolonged the period under the 
agreement to Dec. 1927, but in Nov. 1927, 
the present applts.. German nationals, who 
were two of their sisters & six children of a 
deceased sister, instituted proceedings claim- 
ing that they possessed beneficial shares in the 
securities which constituted them creditors 
of their two brothers. The r further alleged 
that the Administrator of German Property 
in this country, who came in as a party claim- 
ing that applts.’ interests constituted “ pro- 
perty, rights, and interests ” in this country 
. within Treaty of Peace Order, 1919, had no 
claim upon the property. The question 
whether applts. enjoyed rights under the 
agreement of Apr. 4, 1899, admittedly 
depended on the construction & effect of the 
agreement on applying the law of the Saxon 
Civil Code : — Held : under the German law it 
was only on proving both an intention on the 
part of the promisor to be bound to the third 
parties & the adoption of the contract by the 
third parties that they could become parties 
to the contract, & in the present case neither 
by intention in the agreement itself nor by 
adoption did the applts. possess rights under 
the agreement/ & whatever claims existed 
under it could only be enforced against the 
two brothers who were parties to it by a duly 
constituted representative in this country of 
the estate of the father. According to Ger- 
man law applts. had no interest except as 
members of the community of heirs, & 
inasmuch as there had been no partition of 
the estate no member of that community of 
heirs had any right to any specific asset or 
share, & the action was misconceived. — 
Hartmann v. Konig (1933), 50 T. L. R. 114, 
H. L, 

815m \ Policy money — Payable in 

England.] — Pltf. oo, was incorporated by 
special Act of the Legislature of New York, 
& had its central office A the bulk of its 
assets in New York. The co. had a branch 
in London, & in most of the capitals of 
Europe, the branch in Paris being its head 
office for Europe, The general manager of 
the London branch had no general authority 
to issue policies in this country. Certain 
life policies signed by the president & secre- 
tary of the co. & countersigned by the 
general manager for Europe were issued in 


London to German nationals before the 
outbreak of the war. The policies were not 
under seal. The policy moneys were ex- 
pressed to be payable in London, but all 
premiums were payable either at the central 
office in New York or at the office where the 
insurance was payable A proofs of death 
were to be furnished at the New York office. 
An indorsement on the policy provided that 
it should be construed according to English 
law. In an action to determine whether the 
policy moneys payable under the policies in 
question, which had matured on or before 
Jan. 10, 1920, the date when the Treaty of 
Peace with Germany came into force, were 
“ property, rights & interests within His 
Majesty's Dominions ” belonging to German 
nationals, & as such were subject to the charge 
created by Treaty of Peace Order, 1919, 
s. 1 (xvi) : — Held : (1) there was nothing in 
art. 299 of a. V. of the Peace Treaty, or in 
par. 11 of the annex thereto, to indicate that 
the property, rights, & interests of the 
assured under such contracts were to be 

* excluded from the general charge under 

* par. 4 of the annex to s. IV. ; (2) inasmuch 
as a corpn. might have a dual residence, & 
there was evidence that pltfs. were resident 
both in New York & in London carrying on 
business in both places & in both places 
being subject to the jurisdiction of the cts., 
it was permissible & necessary to look at the 
terms of the contracts & to determine from 
them at what place the debts would be 
recoverable. Applying that test in the 
present case, the debts were recoverable in 
London where they were expressed to be 
payable, &, that being so, they were situate 
within His Majesty's Dominions & became 
subject to the charge. — New York Life 
Insurance Co. v. Public Trustee, [1924] 
2 Ch. 101 ; 93 L. J. Oh. 449 ; 131 L. T. 438 ; 
40 T. L. R. 430 ; 68 Sol. Jo. 477, O. A. 

Annotations :~Au to (2) Gonad. I. R. Comra. u. Broome's 
Executors (1935), 19 Tax Cas. 667. Reid. Swedish 
Central Ry. t>. Thompson, [1924] 2 K B. 255 ; RepubUca 
de Guatemala e. Nunez, [1927] 1 K. B. 669 ; Re Russian 
Bank for Foreign Trade, [1933] Ch. 745. 

215 o. Share of enemy partner in firm.] — 

So far as English law is concerned one 
partner in a firm who purchases the share 
of an enemy partner therein during hostilities 
acquiree no fresh right A has no fresh remedy 
as a result of such purchase. Such enemy's 
interest in the concern still falls within the 
category of “ property, rights, & interests *' 
subject to the charge created by Treaty of 
Peace Order, s. 1 (xvi) for the purpose of 
giving effect to art. 297, & by Treaty of 
Peace Orders, s. 1 (xvii) (ccc) is payable 
to the a dminist rator of German property. — 
Fried v. German Property Administrator, 
[1925] Ch. 757 ; 95 L. J. Ch. 4; 184 L. T. 
376 ; 69 Sol. Jo. 707. 

Annotation .—Reid. AUgemeine V©nd<rt» 0 ron*B-G«»oUsoha<t 
Helvetia t>. German Property Administrator, [1921] 1 
K. B. 672. 

21 5p. * Chose In action.] — In Feb. 1912, 

three parcels of goods were shipped in a 
British steamship from Baltimore for Ham- 
burg. The ship sailed & was never heard of 
again. The goods were insured with M.,~ who 
were German nationals carrying on business 
in New York. The assured claimed against 
M., & some time before Nov* 1918, were paid 
by M. for a total loss ; whereupon the bilk of 
lading were handed over to M. by the assured. 
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Actions on the oontract of carriage against the later period the ftl*dm for interest was 

shipowners were commenoed in England for put forward* This claim defts. still dispute d 9 

the benefit of M. A other insurers by the but the two clearing offices arrived at a joint 

owners of the goods A damages were re- decision that interest was payable upon the 

covered, of which the sum of £4,538, being principal sum admitted by the British clearing 

that portion which corresponded with M.’s office. Notice of the decision was conveyed 

share in the insurance, was claimed by deft. to defts. in a letter dated 8ept. 13, 1923. 

to be subject in his hands to the charge The decision took the form of an intimation 

created by the Treaty of Peace Order, 1919. that the British & German clearing offices 

On Nov. 18, 1918, after the outbreak of war had jointly agreed that interest in accordance 

between the United States A Germany A after with par. 22 of the annex to sect. III. of 

proceedings had been commenced in England, Part a, of the Treaty was payable upon 

pltf., in pursuance of the American Trading the admitted debt at the rate of 5 per cent, 

with the Enemy Act, 1917, A executive per annum calculated from dates specified, 

Ordere made thereunder, made a demand upon The notice then continued as follows : “In 

M., the effect of which was to vest in him default of a notice of appeal under r. 22 of 

as Alien Property Custodian all the property, the Rules of Procedure of the Anglo-German 

rights, cl aims & assets of M. within the Mixed Arbitral Tribunal, the interest on the 

United States. In an action by pltf. claiming said sum of ... at the rate of 5 per cent, 

payment by deft, of the said sum of £4,538 so from (the date named) to the date of crediting 

recovered oy M. A in the hands of deft, as A advice to the German clearing office will 

Administrator of German Property : — Held : be credited by the British clearing office to 

(1) on the crucial date, Nov. 18, 1918, M. had the German clearing office/’ No appeal was 

by subrogation an equitable intent as brought, A, after the expiry of the time for 

against the owners of the goods in the fight of appealing, pltf ., the controller of the British 

action which those owners had for the loss of clearing office, sought to enforce this joint 

their goods to the extent that was necessary decision by action on the ground that a 

to recoup to M. the amount paid on the joint decision unappealed from should, on 

policies of insurance ; (2) that right of a true construction of the Peace Treaty, be 

action came within the general rule that regarded in the same light as if it was a 

ohoses in action. must be taken to be situate foreign judgment, or the award of an arbitra- 

in the country where they are properly tor, A should, therefore, be enforced by the 

enforceable ; (3) notwithstanding the fact cts. of this country on the same principle as 

that the bills of lading A other documents either a foreign judgment or an award is 

relating to the claim against the shipowners enforced : — Held : under Treaty of Peace, 

were at the material time in the hands of art. 290, as carried out by Treaty of Peace 

pltf. in the United States as Alien Property Act, 1919, A Treaty of Peace Order, 1919, the 

Custodian, the situs of the right of action was joint decisions of the clearing offices were not 

in England, A therefore the sum recovered in the nature of judgments or of awards under 

for M. therein passed to deft. A not to pltf. — an arbn., so as themselves to be enforce- 

Sutheirland v. German Property Ad- able by action, A therefore the action failed. 

ministra.tor, [1934] 1 K. B. 423 ; 103 L. J. — Clearing Office Controller v. Whir & 

K. B. 244 ; 150 L. T. 247 ; 50 T. L. R. 107, Co. (1925), 95 L. J. K. B. 88; 133 L, T. 701 ; 

O. A. 41 T. L. R. 603 ; 09 Sol. Jo. 809; 22 Lloyd, 

* 21 5q. Joint decisions of Clearing Offices— L. R. 280, 0. A. ; affd. (1920), 135 L. T. 705 ; 

Effect.]— -In 1913 defts. had entered into 42 T. L. R. 097, H. L. 

contracts with German sellers for the purchase 21 fir. Whether administrator agent of Crown.] 

of a quantity of nitrate, delivery of which — Weiner v . Ustav (1927), cited 100 L. J. 

was to be made to defts.’ agent alongside the K. B. 385, C. A. 

vessel at Iquique, A payment for which was Annotation : — Apld. Hungarian Property Administrator v. 
to be made in London after presentation of Finegold (1931), 100 L . J. K. B. 383. 

bills of lading. Several cargoes were shipped, 215s. Action against administrator — Whether 

but war broke out before tne vessels arrived Attorney-General necessary party.] — The 

at their destination & before the bills of A.-G. is not a necessary party to an action 

lading, which were made out to order, could against the administrator of Hungarian 

be presented. In these circumstances defts. property in which the substantial claim was 

procured delivery to their sub-purchasers against the fund, & a subsidiary claim for a 

by giving an indemnity to the ships, A declaration as to nationality was added. — 

presumably received payment for the nitrate Groebel v. Hungarian Property Adminis* 

from their sub-purchasers. After an interval trator (1926), 70 Sol. Jo. 345. 

the German sellers duly notified their claim - 215t. Action by administrator — Statute of 

for the price of the nitrate A for interest to Limitations not applicable.] — In collecting 

the German clearing office, whieh in turn debts due to subjects of ex-enemy countries, 

passed ft on to the British clearing office. the Administrators appointed under the 

Defts. were prepared to pay what the Peace Treaties are acting as agents of the 

Germans claimed as the price of the goods, Crown, A therefore no Statute of Limitation 

though they disputed the existence of any runs against them. — H ungarian Property 

debt, either in the strict legal sense or in the Administrator v. Finegold (1931), 100 L. J. 

sense in which the expression is used in K. B. 883 ; 144 L. T. 070 ; 47 T. L. R. 2 88 ; 

Treaty of Peace, art. 29fi, A they disputed the 75 SoL Jo. 191. _ 

claim for interest. A& the Treaty only 215u. .] — By Treaty of Peace 

contemplated the admission of debts, A (Austria) Order, 1920, clause (x), para {ee)> 

defts. were prepared to pay the amount “ Where the property right or interest sub- 

claimed as the price of the goods, the British ject to the charge consists of any sum of 

clearing office admitted the debt, A the money due to an Austrian national . . . it 

principal money was cleared in 1923. At a shall be payable to the Administrator, A 
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shall be paid to him on demand, & the 
Administrator shall have power to enforce 
the payment thereof, & for that purpose shall 
have all such rights & powers as if he were 
the creditor ” : — Held : where at the date 
when a debt becomes payable to the Adminis- 
trator it is not statute-barred as against the 
original creditor, it cannot afterwards, as 
against the Administrator, become statute- 
barred, inasmuch as the Administrator is the 
agent of the Grown, & aa the above para, does 
not modify the general rule that the Grown 
is not bound by the Statute of Limitations. — 
Austrian Property Administrator v. 
Russian Bank for Foreign Trade (1932), 
48 T. L. R. 37, 0. A. 

Annotation : — Rflfd. Holland v. German Property Adminis- 
trator, [1037] 2AUS. R, 807. 

215v. Effect of London Agreement — Whether 

German Government trustee or agent lor 
German nationals.] — The Administrator of 
German Property brought in 1931 an action ; 
for a declaration that moneys in the United 
Kingdom in the hands of the trustees of a 
will' proved in 1871 were subject to the 
charge created by art. 1 (xvi.) of Treaty of 
Peace Order, 1919, & the Amendment 
’ Orders, 1920-1924. Defts. to the action 
were the trustees & the three children, all 
, German nationals, of a daughter of the 
testator who had married a German national 
in 1877 & had remained a German national 
until her death in 1927 : — Held : (1) as the 
result of the Treaty of Peace with Germany, 
the Treaty of Peace Act, 1919, & the Treaty 
of Peace Order, 1919, the property of German 
nationals which was in the United Kingdom 
at the date of the coming into force of the 
treaty was taken from them, & can be 
returned to them only by a conveyance or 
transfer ; (2) in the agreement dated Dec. 28, 
1929, between the British & German Govern- 
ments as to the liquidation of German pro- 
perties, & the agreement concluded with 
Germany at the Hague Conference, both 
ratified in May, 1930, there is nothing to 
show that the German Government was 
thereby expressly or by necessary implica- 
tion purporting to act as agent or trustee 
on behalf of its nationals so as to give its 
nationals a right of action. — German Pro- 
perty Administrator v. Knoop, [1933] Oh. 
439 ; 102 L. J. Ch. 156 ; 148 L. T. 468 ; 49 
T. L. R. 109 ; 76 Sol. Jo. 919. 

Annotation : — Retd. Holland v. Gorman Property A dmin is . 
trator, [1937] 2 AU E. R. 807. 

215w. Transfer of property of German 

nationals to administrator — Complete transfer 
of ownership.] — German Property Adminis- 
trator v. Knoop, No. 215v, ante. 

215x. Liability of trustees for payment 

of income to German national.] — Subject to 
a life interest for B., trustees held part of a 
trust fund in trust for D. for life with re- 
mainder to her children. D., an English- 
woman married to an Englishman, at all 
material times lived with her family in Ger- 
many. B. died in 1917 & thereafter there 
was no communication between D. & her 
relatives in England, some of whom were 
the trustees, until 1927, when the trustees 
were informed that D. & her family had 
adopted German nationality during the war. 
D.’s income from the trust fuud had been 
paid regularly since the end of the war into 
a bank in England at which D. kept an 


account, & continued to be so paid until D. 
died in 1934, The fact of D.’s German 
nationality was then communicated to the 
Administrator of German Property, who 
claimed against the trustees the amount of 
the income received by D. from 1927, when 
the trustees first heard of D.'s change of 
nationality, to Aug. 31, 1929, when all 
German-owned property which had been 
under the control ox the administrator was 
released. Other claims had been made, 
but were abandoned during the hearing. The 
administrator claimed that the Treaty of 
Peace Order, 1919 (as amended), s. 1 (17) ( ccc ) 
& (e), effected a statutory assignment to the 
administrator of D.’s life interest, that after 
1927 it became the duty of the trustees to 
pay the income thereafter accruing to the 
administrator, & that in paying such income 
to D., the trustees committed a breach of 
trust & that they were accordingly account- 
able to the administrator as the rightful 
beneficiary for the income thus wrongly paid 
tu D. The trustees, in addition to denying 
mat there was a statutory assignment, 
pleaded that they acted honestly & reason- 
ably within the Trustee Act, 1935 (c. 19), 
s. 61, & ought fairly to be excused : — Held : 

(1) the Treaty of Peace Order, 1919, as 
amended, did not effect a statutory assign- 
ment of D.’s life interest ; (2) if there were 
such a statutory assignment, the trustees 
ought, in the circumstances of the case & 
notwithstanding that they ought to have 
known the illegality of paying income to a 
German national, fairly to be excused for their 
breach of trust. — Holland v. German 
Property Administrator, [1937] 2 All E. R. 
807; 156 L. T. 373; 81. Sol Jo. 434, C. A. 

219. Citations : — For “ Be Hegelberg ” read 
“ Re Hagelberg.” 

219a. .] — The controller of the 

London agency of an enemy bank appointed 
under the above Act ought not in the absence 
of special circumstances to pay (1) non- 
enemy holders of cheques drawn before or after 
the outbreak of war by enemy customers ; 

(2) non-enemy holders of cheques drawn 
before or after the outbreak of war by non- 
enemy customers ; (3) pre-war acceptances 
of customers, whether enemy or non-enemy, 
of the London branch, or of other persons 
domiciled for payment at the Loudon branch. 

(4) Where cheques are drawn by the head 
office or any enemy branch on the London 
branch payable to non-enemy persons, claims 
in respect thereof must not be met without the 
direction of the judge . — Re Dresdner Bank 
(London Agency) (1920), 64 Sol. Jo. 426.* 

219b. Effect of Treaty of Peaoe.] — 

(1) The provision contained in sect. 1 (3) of 
the above Act continues in force 4 after the 
coming into operation of the Treaty of Peace 
of June 28, 1919. 

(2) The date at which the enemy or non- 
enemy character of creditors is to be deter- 
mined is the date of the winding-up order. — 
Re Deutsche Bank (London Agency h 
[1921] 2 Oh. 30 ; 90 L. J. Ch. 406 ; 126 L. T. 
20 ; 37 T. L. R. 659 ; 65 Sol. Jo. 492 ; eubee- 
quent proceedings , [1921] 2 Oh. 291. 

219c. Who arc creditors.] — On the 

outbreak of war three enemy banks in the 
City were closed, but were afterwards re- 
opened under licence. Ultimately the Board 


40 



VoL EL— Aliens. Cases 219c- 2284. 


of Trade made orders tinder the above Act 
winding up the businesses, & a controller 
was appointed for that purpose. The con- 
troller gave the managers notice purporting 
to terminate their contracts under which 
they were entitled to a year’s notice, & the 
contracts being subject to German law were 
not determined by the outbreak of war. The 
managers took out summonses claiming pay- 
ment of their salary monthly after the date 
of the notice, or damages for wrongful dis- 
' missal : — Held: the claims for salary & for 
damages were not debts of a London business 
payable under the above Act, & the applica- 
tions failed. — Be Anglo-Austrian Bank, 
Re Dresdner Bank, Re Direction der 
Disconto Gesellschaft, [1920] 1 Ch. 09 ; 89 
L. J. Ch. 80 ; 121 L. T. 040 ; 85 T. L. R. 730. 

Annotation : — Consd. Re Vulcaan Coal Co., Harrison r. 

Harbottle, [1922] 2 Ch. 60. 

220. Add. Annotations : — Consd. Meyer v. Faber 
(No. 2), [1923]2 Ch. 421. Reid. Re Vulcaan Coal 
Co., Harrison v. Harbottle, [1922] 2 Ch. 00. 

221. Add. Annotations : — Refd. Re Dieckmann 
(1917), 117 L. T. 713 * Meyer v. Faber 
(No. 2), [1923] 2 Ch. 421. 

221a. Liability of third party to put 

business In funds to meet bills.] — In June, 
1914, defts. by their Paris branch, drew ten 
bills of exchange, payable in London three 
months after date, on the Dresdner Bank. 
The Dresdner Bank accepted the bills at 
their London branch & received as security 
Russian promissory notes. Defts. provided 
no funds to meet the bills when they fell due 
&, under an arrangement between the 
Treasury & the Bank of England, the amount 
payable was discharged by the Bank of 
England. By 1917 the Dresdner Bank in 
London had repaid the sum due for principal 
& interest to the Bank of England. In 
1918 the Board of Trade, under the above 
Act, ordered the business carried on by the 
Dresdner Bank in London to be wound up, 
& appointed a controller to wind up the 
business, with power to collect all moneys 
owing to the bank & to bring actions in the 
name of the bank: — Held: (1) the trans- 
action was part of the “ business ” of the 
London branch of the Dresdner Bank ; 
defts,’ liability to put the Dresdner Bank 
in funds to meet the bills was an asset of the 
London branch within the above sect., 
even if the London branch accepted the bills 
on the instructions of the head office in 
Berlin & debited the current account of the 
head office with the amount paid on the bills, 
& defts. were liable to repay pltfs. the money 
paid by them to the Bank of England in 
respect of the bills with simple interest at 
5 per cent, on each instalment from the date 
of payment ; (2) the action by the controller 
in the name of the Dresdner Bank (London 
Agency) was not an action in the name of a 


branch of that bank but an action in the 
name of the Dresdner Bank, & the addition 
of the words “ London Agency,” being merely 
descriptive, did not change pltfs. from being 
the Dresdner Bank into something unknown 
to the law as a legal person. — Dresdner 
Bank v. Russo- Asiatic Bank, [1923] 1 Ch. 
209 ; 92 L. J. Ch. 204 ; 128 L. T. 033 ; 07 
Sol. Jo. 277. 

222. Add. Annotation : — Refd. Meyer v. Faber 
(No. 2), [1923] 2 Ch. 421. 

223. Add. Annotations : — Refd. Re Vulcaan Coal 
Co., Harrison v. Harbottle, [1922] 2 Ch. 60 ; 
Meyer v. Faber (No. 2), [1923] 2 Ch- 421. 

223a. Action In name of business — 

Addition of words “ London Agency.’*] — 
Dresdner Bank v . Russo-Asiatio Bank, 
No. 221a, ante. 

223b. After Treaty of Peaoe.] — 

The Treaty of Peace with Germany, art. 290, 
which declared that enemy debts as therein 
defined were to be settled through clearing 
offices to be established after the treaty came 
into operation, & the annex to that article, 
are qualified by art. 297, & the latter article 
& its annex cannot be construed as limited 
to a confirmation of what has been done 
under 44 exceptional war measures ” prior to 
the coming into force of the Treaty, but 
must be held to validate all acts & procedure 
done thereafter in the execution of such 
exceptional war measures. 

Where an action was brought four months 
after the coming into force of the Treaty 
of Peace by the controller with the sanction 
of the Board of Trade, in the name of enemy 
subjects formerly carrying on business in 
London, to recover assets of the business 
alleged to be in the hands of deft. : — Held : 
the action was properly brought ; & a motion 
by deft, to stay the proceeding on the ground 
that it was prohibited by the Treaty of Peace 
was dismissed. — Meyer & Co. v. Faber, [1 921 ] 
2 Ch. 220 ; 91 L. J. Ch. 233 5 125 L. T. 631. 

223c. General position of controller.] — 

Re Vulcaan Coal Co., Harrison r. Har- 
bottle, No. 223f, post. 

223d. .] — At the outbreak of war 

in 1914, a British subject, resident in England, 
& three German subjects, resident in Ger- 
many, were carrying on business in partner- 
ship in London. The outbreak of war having 
dissolved the partnership, the British partner 
with the sanction of the Home Office pro- 
ceeded to wind up the business. He got in 
a large sum of money, representing assets of 
the business, & discharged nearly all the 
liabilities, & had a balance *in hand. The 
controller, appointed in 1918 under Trading 
with the Enemy Acts, 1910 (c. 106) & 1918 
(c. 31), sued, in the name of the firm, the 
British partner for the balance of assets. 
Deft, contended that he had himself claims 


PART III. SECT. 2, SUB-SECT. 2.— 
B. (a). 

2281. Amending Ad of 1916, ». 1— 
Business ordered to be wound up — Sale 
of stock — Rights of consignors of stock 
supplied on sale or return .) — The 
badness of an alien enemy bookseller 
was ordered to be wound up, upon 
application by the oontroller under the 
above sect : — Held: he. was entitled 
to well the whole stock, bat If there were 
Identifiable consignment* of unsold 
stock on sale or return from persons 
with whom he could communicate, 


he must return or store them at con- 
signor's expense . — Re Thomson, Ex p . 
M*L.intook, (19183 1 9. h. T. 137.— 
SOOT. 

•J. Trading with Enemy Ads , 1914- 
1916 — Business ordered to be wound 
up — Power of controller to apply .J 
— Held : s. 9 h of the 1914-16 Acts 
authorised the Minister for Trade 6c 
Customs to oonfer upon a controller 
powers under which the right of that 
controller to apply to the High Ot. 
was not to be measured by the 
standard laid down with regard to 
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similar applications by a liquidator. — 
Broken Hill Proprietary Co., Ltd v. 
Warnock (1922), 30 C. L. R. 362.— A US. 

•k. Enemy Trading Ad , X 0 / 1910 — 
Business ordered to be wound up — 
Powers of controller . ] — Wolf v. Dadyba 
(1919). I. L. R. 44 Bom. 631.- IND. 

sm. Right to compensation. ]-~The 
sole right or claim of an enemy national, 
whose property has been retained 6c 
liquidated by Canada, is one for com- 
pensation against his own State. — 
Spitz v. Secretary op State op 
Canada, [1939] Ex. C. R. 162.— CAN. 
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against the business, & that he was entitled 
to the taking of partnership accounts to 
ascertain those claims before paying over the 
assets : — Held : under the Acts, the con- 
troller had not the powers of a trustee in 
bkpcy., his outside powers being those of a 
liquidator in a voluntary winding up, & he 
could not therefore override the ordinary 
law of partnership which entitled deft, to 
the taking of accounts between himself & the 
other partners. — Meyer Sc Co. v. Faber 
(No. 2), [1923] 2 Oh. 421 ; 93 L. J. Oh. 17 ; 
129 L. T. 490 ; 89 T. L. E. 550 ; sub nom. 
Meyer & Co. v. Faber, Meyer & Co. v . 
Elder, 67 Sol. Jo. 576, O. A. 

223a. — Dismissal of manager by controller 

— Claim by manager for salary Sc damages for 
wrongful dismissal.] — Be Anglo-Austrian 
Bank, Re Dresdner Bank, Re Direction 
deb Disoonto Gesellschaft, No. 2l9c, ante . 

223f. Claim by manager to retain 

money as against controller.] — A controller 
appointed by the Board of Trade under 
sect. 1 (1) of the above Act to wind up the 
English business of an enemy co. or firm, 

. does not represent the co. or firm. His 
duties are to get in the assets Sc discharge 
the liabilities of the business. 

' By an agreement, dated Mar. 28, 1913, H. 
was engaged as manager of the Newcastle 
branch of a German co. registered in Holland 
until June 30, 1918, at a salary of not less 
than £1,000 per annum. On Aug. 14, 1916, 
the Board of Trade made an order to wind up 
* the business & appointed a controller under 
sect. 1 (1) of the above Act. On Aug. 31, 
1916, the controller dispensed with the ser- 
vices of H. At that date H. had in his 
possession certain moneys of the business, 
which he claimed to retain, as against the 


controller, to satisfy his claim for damages 
for breach by the oo. of the agreement : — 
Held : the claim was against the co., Sc not 
against the business, Sc H. was not entitled 
to retain the moneys as against the con- 
troller. — Re Vulcaan Coal Oo., Harrison 
v . Harbottle, [1922] 2 Oh. 60 ; 91 L. J. Oh. 
491 ; 127 L. T. 274 ; 66 8ol. Jo. 423. 

Annotation : — Dbtd. Meyer v. Faber (No. 2), [1923] 2 Ch. 421 . 

223g. Sale of business by Controller- 

Damages for breach of eontraet.1 — At the 
outbreak of war the majority of the shares 
in M, Oo., carrying on business in the United 
Kingdom, were held by, Sc the majority of 
the directors were, alien enemies. A con- 
troller of the co. was appointed. By the 
appointment of new directors the co. came 
under British management. In Dec. 1915, 
M. Oo. agreed to sell, Sc F. Oo. to buy, the 
whole output of M. Oo. until six months after 
the declaration of peace between England 
Sc Germany. In 1919 the Board of Trade, 
under the above Act, ordered the business 

, of M. Co. to be wound up & the controller 
sold the business : — Held : although at the 
outbreak of war M. Oo. became an alien 
enemy, yet its business could be lawfully 
carried on under new non-enemy management 
even if enemy shareholders might after the 
war benefit by such trading, &, although it 
was in consequence of the winding-up order 
that M. Co. was unable to carry out its con- 
tract, it was liable in damages to F. Co. for 
breach of contract. — Re British Incandes- 
cent Mantle Works, Ltd. (1923), 129 
L. T. 120 ; 39 T. L. R. 244 ; 07 Sol. Jo. 517. 

224. Add. Annotations ; — Retd. Re Vulcaan Coal 
Oo., Harrison v. Harbottle, [1922] 2 Ch. 00 ; 
Meyer v. Faber (No. 2), [1923] 2 Ch. 421. 

226. Add. Citation:— [ 1917] H. B. R. 243. 
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23011. 


Proof of enemy* 8 
] — A British sub* 


interest in property. 

]eot applied to the ot. to make a 
vesting; order vesting; In the custodian 
for Scotland a ship & £20,000, the 
freight earned by the ship while under 
requisition of the Admit y. He averred 
that the enemy firm, & the two partners 
thereof, were “ the owners or at least 
part-owners, of the ” ship : — Held : 
appot. had failed to aver a sufficient 
Interest of the enemy Arm & Its 
partners in the Bhlp to make s. 4 (1) 
of the above Act applicable. — Burrell 
9. MauAshaven 3.S. Go., Ltd. (1919), 
60 So. L. It. 434. — SCOT. 

230 IU. Instalments of 

purchase pries of ship— 'Paid to builder 
by enemy — Ship Requisitioned by Ad - 
miralty. h— Scottish shipbuilders con- 
tracted to build a ship for Austrian 
shipowners. On the declaration ot 

war between Great. Britain 6c Austria 
the vessel was nearing completion, & 
the purchasers had paid instalments ol 
the price accounting to £79,732. On 
Feb. IT, 1916* the Admlty. requisitioned 
the ship as she then stood at the prioe 
of £86,000, but it was not until July SO, 
1917. that the Admlty. paid the 

builders that sum. Sc they refused to 
pay any interest from the date of 
requisition. On Deo. 1, 1917, the 

Board of Trade pronounoed an order 
vesting the sum of £79,732, with 
interest from the date of receipt of the 
Instalments, In the custodian for 

Scotland under the above Act : — 
Held : the custodian was entitled to 
decree for £79,732 with interest from 
the date of the lnteriooutor of the 
First Division. — P enney v. Clyde, 


[1920] S. C. (H. L.) 08. — SCOT. 

si. War Measures Act , 1914 (c. 2) 
• — What property can be vested — I'rust 
funds — Agreement by beneficiaries as to 
disposition of fund. } — By the will ot 
W.. a oitlsen or the United 8tates, who 
died in 1916 resident there, the residue 
of his estate was given to a trustee for 
the sole use & benefit of the wife & 
daughter, share A share alike. His 
daughter was married to a Gorman 
national, & was residing in Germany 
at the time of her father's death. 
W.’s widow was a dttaen of the 
United States. Early in 1917, an 
agreement was made by the trustee Sc 
the wife Sc daughter, pursuant to 
clause 11 of the will, by which, in 
effect, it was agreed that the whole of 
the assets in Ontario should be allo- 
cated to the widow. In May, 1919, an 
application was made to the et., 
by the Secretary of State for Canada, 
for an order vesting in the custodian 
appointed under Consolidated Orders 
respecting Trading with the Enemy, 
1916, one-half of the assets situated 
in Ontario of the estate of W,, on the 
ground that the said half belonged to 
or was held or managed for or on 
behalf of W/s daughter, who was an 
enemy. The motion was made under 
Consolidated Order 28, which was 
passed pursuant to the above Act: — 
Held : it was appropriate Sc expedient 
to make the order asked for . — He 
Walker (1919), 46 0. L. R. 86; 16 
0. W. N. &8*— -CAN, 

234 L For “ 234 i ” read ”386 IP 
sm. Trading with Enemy Acts, 
1914-1910 — Powers A duties of cus- 
todian — Payment of mortgage debt— 
Form of order — Costs. ] — where, under 
s. 9D (2) of the 1914-16 Acts the Public 
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Trustee 1 b authorised to pay out of the 
property paid to him in respect of an 
enemy subject a mtge. debt & interest 
due by him, the order should provide 
that the mtgee. should execute a proper 
discharge of the mtge. Sc deliver up 
upon oath to the Public Trustee all 
titles & other documents relating to the 
land mortgaged. The costs of a motion 
for an order under sect. 9 D (2), of the 
Public Trustee Sc ot the enemy subject 
were allowed out of the property in 
the hands of the Public Trustee. 
Form of order stated. — Be Suburb 
(1920), *27 C. L. R. 442.— AUS. 


sn. Recovery of enemy debt — 

Effect of Treaty of Peace et subsequent 
Orders .] — Before the war, F., a German 
firm, sent to W. Co. In Canada goods 
on consignment for sale on commission. 
During the war W. Co. sold the goods Sc, 
shortly afterwards, sold Its assets to 
C. Co. which assumed W. Co.'s lia- 
bilities, including the liability to F. 
In June, 1920, C. Oo., having notice 
of competing claims by F. « its seques- 
trator in France, for the amount of 
said liability, applied for & obtained 
from the master in chambers, in the 
Supreme Ot. of Ontario, an order lor 
the payment of the amount into ct. 
In November, 1926, P., as attorney tor 
F., Sc the Custodian ot Alien Enemy 
Property each applied tor payment to 
himself of the money in ot . : — Held : 
the Custodian was entitled to the 
money : 

• debt 


it _ , 

owing by a debtor in Canada 4 


recoverable by the Custodian under the 
regulations of Treaty at Peace (Ger- 
many) Order, 1029, Part L— Custodian 
or A lost Snsmt Property e. Pab- 
savant, 11018] *D. LR.6; (1018] 
S. a R. 141.— OAK. 
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285a. — To wind up partnership — 

Parties.] — At the outbreak or war three 
German subjects were carrying on business 
In London in co-partnership with F., their 
Engl ish partner. Under the partnership 
articles F. was the managing partner in 
London, & on the dissolution by the declara- 
tion of war he carried on the business Sc 
collected the assets with the view of liquida- 
tion. No accounts had been taken between 
the partners since Dec. 31, 1013. F. died in 
1920, Sc deft, was his legal personal repre- 
sentative. By an order of tile Board of 
Trade it was ordered that all the property, 
rights, & interests of the three German part- 
ners in the assets of the firm in respect of any 
claim against the English partner, or his 
estate, should vest in pitf., who should take 
all necessary proceedings to collect what 
might be due to the German partners. In an 
action by pltf. as custodian of enemy pro- 
perty with the object of winding up the 
partnership he claimed an account against 
deft, of all dealings between the German 
partners Sc the English partner, including all 
dealings with the partnership assets since the 
dissolution, payment of what should be found 
due, & an inquiry of what the partnership 
property consisted. The German partners 
were not added as pltfs. in the action : — 
Held : in the absence of the German partners 
as parties to the action no such relief as was 
asked could be granted, & the action failed. — 
Public Trustee v. Elder, [1026] Ch. 776 ; 
95 L. JT. Ch. 619 ; 135 L. T. 689, 0. A. 

230. Add. Annotation : — Retd. Re Ferdinand, Ex- 
Tsar of Bulgaria, [1921] 1 Ch. 107. 

280a. Effect of Treaty of Peace & 

consequent Orders^ — By Treaty of Peace 
Act, 1919 (c. 33), Treaty of Peace Order, & 
the Treaty of Peace with Germany, the power 
conferred by Trading with the Enemy 
Amendment Act, 1914 (c. 12), s. 5 (2), on the 
ot. to authorise the custodian to pay out of 
property paid to him in respect of an enemy 
debts due by that enemy, has, so far as con- 
cerns pre-war debts due by German nationals 
to British nationals, come to an end. Pay- 
ment of such debts can now be made only 
through the clearing office established under 
s. III. of Part X. of the Treaty . — Re Nier- 
haus, [1921] 1 Ch. 269 ; 91 L. J. Ch. 107 ; 
30 T. L. R. 425 ; 64 Sol. Jo. 426. 

Annotation : — Reid. Re National Bank fttr Deutschland, Re 
Anglo -Austrian Bank, fl921] 1 Ch. 284. 

230b. .] — At the outbreak of 

war a debt was due from a German bank to 
the London agency of an Austrian bank. 
Vesting orders were made, under which the 
property in England of the German bank 
was vested in the custodian. An order had 
been made, under which the business of the 
London agency was wound up & a controller 
appointed. The controller applied to the 
ct. to give directions under the powers con- 
ferred oy sect. 5 (1) or (2) of the above Act 
that the debt should be paid out of the prt>- 

r rty vested in the custodian : — Held : even 
the power still subsisted under those sub- 
sects. to direct such payment to persons 
who were not British nationals under the 
Treaty of Peace, such power was discretionary 
& the ct. would not exercise it, except in 
very special circumstances, but would leave j 
such debts to be dealt with under the Order I 
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in Council to be made at the termination of 
the war under sect. 6 (1 ) of the Act. — Re 
National Bank fob Deutschland, Re 
Anglo- Austrian Bank, [1921} 1 Ch. 284; 
90 L. J. Oh. 15 ; 123 L. T. 647. 

287. Add. Annotation : — Folld. Dresdner Bank v. 
Russo-Asiatic Bank, [1928] 1 Ch. 209. 

237a. Release of funds In favour of 

British creditors — Mode of distribution.] — 
Funds were released by the custodian of 
enemy assets in this oountry from his charge 
upon them under the Treaty of Peaoe Orders, 
the release being expressly limited in favour 
of creditors of British nationality. There 
were no German creditors, but there were 
some foreign creditors. Upon the trustee's 
application for directions : — Held : the ct. 
would direct the funds to be distributed 
according to Bkpcy. Act, 1914 (c. 69), but 
would give the custodian an opportunity of 
being heard, if he so wished, before the order 
was drawn up. — Re Wiskemann, Ex p . 
Trustee (1923), 92 L. J. Ch. 349 5 [1923] 
B. Sc C. R. 28. 

237b. Right to dividends — On shares held by 

alien enemies.] — An English co. had certain 
alien enemy shareholders & certain assets 
in Germany. From time to time after the 
outbreak of the war with Germany, resolu- 
tions were passed by the directors Sc by the 
co. in general meeting declaring interim Sc 
final dividends respectively, subject in each 
case to a condition that as regards members 
of the co. resident in Germany, Austria Sc 
Turkey, the dividend should be payable 
only out of assets in Germany, Sc as regards 
members resident elsewhere out of assets in 
England. By an order made on Aug. 24, 
1916, under sect. 4 (1) of the above Act, it 
was ordered that the right to transfer the 
shares held by alien enemies & to receive any 
dividends “ now due & to accrue due thereon 
vested in the custodian, & the shares were 
transferred into his name in due course : — 
Held : the resolutions, so far as theyprovided 
for payment only out of assets in Germany, 
were void as against the custodian, Sc the co. 
was liable out of any assets in its hands to 
pay him the amounts of the dividends, 
whether declared before or after the vesting 
order. — Aramayo Franckb Mines, Ltd. v. 
Public Trustee, [1922] 2 A. C. 400 ; 91 
L. J. Ch. 043 ; 127 L. T. 601 ; 38 T. L. R. 
75 0 ; 00 Sol. Jo. 011, H. L. ; affg. S. 0. eub 
nom. Re Aramayo Franoke Mines, Ltd., 
[1921] 1 Ch. 075, O. A. 

237c. Part of trust income — Payable to 

enemy.] — (1) Held: sect. 2 (1) of the above 
Act related only to moneys payable under 
contractual obligations arising out of loans, 
partnership or membership of a co., Sc not 
to trust income payable by trustees to an 
enemy even when the income was derived 
from dividends on shares. 

(2) By his will a testator, who died in 1904, 
bequeathed his estate upon trusts whereby 
the residue & the proceeds of sale thereof 
were to go in equal shares to his children ; Sc 
he directed his trustees to retain the share 
of each of his daughters upon trust during 
the life of the daughter to pay the annual 
income to her for her separate use without 
power of anticipation Sc until she should do 
or suffer any act or thing whereby the same, 
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if payable to her absolutely or any part 
thereof, might have become payable or for- 
feited to or vested in any other person. In 
the event of a forfeiture under this pro- 
vision the income was given upon a dis- 
cretionary trust during the remainder of the 
life of the daughter, & subject thereto the 
daughter’s share was to be held in trust for 
her children & issue as therein mentioned, 
One of the testator’s daughters had inter- 
married with a German in 1908, & had since 
resided in Germany. Since the coining into 
force of the above Act, the trustees had 
accumulated the income of her share, which 
amounted on Jan. 10, 1920, the date of the 
ratification of the Treaty of Peace with 
Germany, to about £4,000 ; — Held : the 
daughter’s life interest was not determined 
on the coming into force of the above Act, 
but ceased on Jan. 10, 1920, by reason of 
the Treaty of Peace charge, & the accumula- 
tions of income up to that date were subject 
to the charge. — Re H allen stein, Halsted 
v. Blank, [1922] 1 Ch. 355 ; 91 L. J. Oh. 
42<J ; 127 L. T. 68 ; 38 T. L. R. 313 ; 60 
Sol. Jo. 299. 

237d. Liability of custodian for super tax.] — 

Property belonging to an enemy which is 
, paid to or vested in the custodian under the 
above Act is, pending its disposition by Order 
in Council after the termination of the war, 
removed from the control & beneficial owner- 
ship of the enemy. During the interval the 
beneficial ownership is in statutory suspense 
or abeyance, the custodian having meanwhile 
limited powers of dealing with the property. 

When war broke out in 1914, M., an enemy 
within the Act, owned real estate in England 
&> shares & securities in British cos. By 
orders under sect. 4 of the Act the real estate, 
shares & securities were vested in the cub- 
todian. The Special Oomrs. for Income Tax 
assessed the custodian to super tax as agent 
or receiver for M. The custodian disputed 
the legality of the assessment : — Held : (1) 
M.’s beneficial ownership of the property 
having ceased on the making of the vesting 
orders, the profits & gains received by the 
custodian were received by him in respect of 
M., but did not in his hands belong to M. ; 
he did not receive or hold them as agent or 
receiver or trustee for M. within 5 & 6 Viet, 
c. 35, s. 41, &, therefore, he was not liable 
to be assessed to super tax ; (2) as M. could 
not, after the war, ask to receive back the 
property except on the footing that a sum 
equal to the amount of super tax which, but 
for the war, he would have been liable to pay 


was paid, the custodian must, under the dis- 
cretion given to the ct. by sect. 5 (X) of the 
Act of 1914, pay that sum to the Oomrs. as 
analogous to payment of a debt nnder 
sect. 5 (2). — Re Munster, [1920] 1 Ch. 208 ; 
89 L. J. Ch. 138 ; 30 T. L. R. 173 ; 04 Sol. 
Jo. 309. 

Annotation: — As to (1) Reid. Re Ferdinand, Ex-Tsar of 
Bulgaria, [1921] 1 Oh. 107. 

239a. Application to court — Rectification 

of register of shareholders.] — Shares belong- 
ing to an alien enemy were after the declara- 
tion of war vested in the Public Trustee & 
sold by him. A four-day order was obtained, 
directing the co. to rectify the register of 
members, but that order was not complied 
wiljh. The solrs. to the co. stated in corre- 
spondence they had the books of the co., 
but that all the directors & secretary had 
resigned : — Held : the Public Trustee was 
entitled to an order to carry out the transfer 
of the shares. — Re Manihot Rubber Planta- 
tions, Ltd. (1919), 03 Sol. Jo. 827. 

;240. Add. Citation : — [1918-19] B. & C. R. 171. 
Add. Annotation : — Refd. Meyer v. Faber 
(No. 2), [1923] 2 Ch. 421. 

241. Add. Annotations : — Consd. Central India 
Mining Co. v. Soc. Coloniale Anversoise, 
[1920] 1 K. B. 753 ; Re Deutsche Bank 
(London Agency), [1921] 2 Ch. 291. Refd. 
Jeb&ra v. Ottoman Bank, [1927] 2 K. B 254 ; 
Banco de Bilbao v. Sancha, Banco de Bilbao 
v. Rey, [1938] 2 K. B. 170. 

253. Add. Annoiaiions : — Consd. Rodriguez v. 
Speyer, [1910] A. C. 59. Mentd. Johnstone 
v. Pedlar, [1921] 2 A. C. 202. 

254. Add. Annotations : — Refd. Rodriguez v. 
Speyer, [1919] A. 0. 59 ; Re Ferdinand, 
Ex-Tsar of Bulgaria, [1921 ] 1 Ch. 107. 

256. Add. Annotations : — Refd. Rodriguez v. 
Speyer, [1919] A. C. 59; Johnstone v. 
Pedlar, [1921] 2 A. C. 262. 

257. Add. Annotation : — As to (2) Refd. Johnstone 
v. Pedlar. [1921 ] 2 A. C. 262. 

259. Add. Annotations : — Folld. Krauss v. Krauss 
& Orbach (1919), 35 T. L. R. 037. Refd. 
Procurator in Egypt v. Deutsches Kohlen 
Depot Gesellschaft, [1919] A. C. 291. 

280. Add. Annotations : — Refd. Re Ferdinand, 
Ex-Tsar of Bulgaria, [1921] 1 Ch. 107 ; 
Re Sutherland, Bechoff v . Bubna (1921), 05 
Sol. Jo. 513. 

261. Add. Annotation : — Refd. Johnstone v. Pedlar, 
[1921] 2 A. C. 262. 

26ia. Suit for dissolution of marriage.] 

— An alien enemy, who has been registered 


PART III. SEOT. 3. SUB-SECT. 3. — A. 

860 vit. PUxiniitJ compelled to 

sue to establish caveat. ] — An alien 
enemy, unless he be within the realm 
by the licence of the King, cannot sue 
In our cts. either by himself or by any 
person on his behalf until peuoe Is 
restored. 

Where a municipality, having sold 
land for taxes, serves notioe on the 
owner to take proceedings on a caveat, 
thereby compelling him to proceed 
to establish It. the owner, If an alien 
enemy, should be treated, to some 
extent at least, aa in the position of 
an alien enemy who Is deft, to an 
aotion. Therefore the action should 
not be dismissed on the ground that 
pltf. Is an alien enemy, for therefrom 
a discharge of an order continuing the 


caveat & a discharge of the caveat 
would follow. — Reventlow-Criminil 
v. Strbamstown Rural Munici- 

pality, No. fill, [1917] 3 W. W. R. 
546 ; 37 D. L. R. 394: afid.. [1920] 
1 W. W. R. 578 : 52 D. L. R. 266; 
15 Alta. L. R. 204.— CAN. 

2S0 viii. .1— An alien enemy 

oannot enforoe civil rights In a British 
ot during the period of hostilities. — 
SiBtfli v. Hermansbkrg Mission 
8ocikty (1916), 37 N. L. R. 409.— 
8. AF. 


256 I. For 44 Proclamation of August 
13, 1914 ” read 44 Proclamation of 
August 15, 1914.'* 


256 iv. .1 — An alien 

resident in Ontario, although his 
country is at war with ours, so long as 
he oonduota himself peaceably, & is 
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within the above Proclamation, is 
entitled to bring & maintain an action 
In any ct. in Ontario.*— Kbisto v. 
Ho ulinoer Consolidated Gold 
Mines, Ltd. (1918), 41 O. L. R. 51 ; 
13 O. W. N. 206.— CAN. 


266 ▼. Christian Ar- 

menian.) — The eta. of the province of 
Quebec arc open to a Christian Ar- 
menian specially exempted under 
Order in Council of Nov. 20, 1914. — 
Sap v. Picard (1919), 20 Q. P. R. 
179.— CAN. 

fl. Action under Families Compensa- 
tion Act.) — An action brought under the 
above Act, for the benefit of the mother 
of deoeased, she being an alien enemy, 
oannot be mai n ta i ned. — Cremtdas v. 
British Columbia Electric Rr. Co., 
11919] SW.W.R. 549.— CAN. 
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as such & Is domiciled in England, has a right 
to bring a petition for the dissolution of his 
marriage. — Krauss (otherwise Des Salles 
D’Epinoix) v. Krauss (otherwise Des 
Salles D’Epinoix) & Orbach (1919), 35 
T. L. R. 037 ; 63 Sol. Jo. 700. 

270. Add . Annotation : — Retd* Stoeck v. Public 
Trustee, [1921] 2 Oh. 07. 

280. Add. Annotation : — Consd. Rodriguez v. 
Speyer, [1919) A. 0. 59. 

Delete the cross-reference following this case. 

280a. Effect of peace — Treaties of Peace & con- 
sequent Orders — Right to sue after restoration 
of peace— -Cause of action arising during war.] 
—In an action for infringement defts. alleged 
(infer alia) that, at all material times, pltf. 
had been residing or carrying on business in 
Germany ; that, having regard to the Treaty 
of Peace, art. 309, or, alternatively, under 
the common law, he could not sue ; & that, 
at the dates of the alleged infringements, the 
patent had been vested in the custodian 
under Trading with the Enemy Amendment 
Act, 1910 (c. 105), & pltf. could not maintain 
the action : — Held : pltf. could not maintain 
the action because (1) at the date of the 
alleged infringement, he had been a 44 hostile 
person ” within the General Vesting Order 
made under Trading with the Enemy 
Amendment Act, 1910, & the patent had 
been vested in the custodian, & the Divesting 
Order had not transferred to pltf. a right of 
action that had accrued to the custodian ; 
(2) the case fell within the Treaty of Peace, 
art. 309 . — Wtlderman v. Berk (F. W.) & 
Co., [1925] Ch. 110 ; 94 L. J. Ch. 130 ; 132 
L. T. 534 ; 41 T. L. R. 60 ; 42 R. P. C. 79. 

.] — See , also , original volume, Nos. 202, 

209, 270. 

280b. Debt incurred by neutral.] — 

Deft., a Norwegian subject, living in England, 
incurred a debt to pltfs., an Austrian co., 
before the outbreak of war. After the 
Treaty of Peace pltfs. sued deft, for the 
amount : — Held : although the claim was 
against a neutral subject, yet, as Treaty of 
Peace Order, s. 7, made the debt payable to 
the administrator & transferred to him all the 
rights of the creditors, pltfs. had no right to 
bring the action. — Josef Inwald Act. v. 
Pfeiffer (1927), 43 T. L. R. 399, C. A. ; affd. 
(1928), 44 T. L. R. 352; 72 Sol. Jo. 205, H.L. 

Annotations: — Expld. German Property Administrator r. 
Knoop (1932), 49 T. L. R. 109. Refd. Holland v. German 
Property Administrator, 11937] 2 All E. K. 807. 


288. Add. Annotation : — Retd. Rodriguez v • 
Speyer, [1919] A. C. 69. 

291. Add. Annotation : — Refd. Rodriguez v. 

Speyer, [1919] A. 0. 59. 

293. Add. Annotation : — Consd. Rodriguez v. 
Speyer, [1919] A. O. 69. 

295. For 44 but not to a counterclaim,* * read 44 but 
not a counterclaim.** 

Citation .—For 44 34 R. P. 0. 332 ** read 44 34 
R. P. C. 339.** 

297. Add. Annotation : — Refd. Rodriguez v. 

Speyer, [1919] A. 0. 59. 

299. For existing citations read : — 

[1915] 8 K. B. 154 ; 84 L. J. K. B. 1806 ; 
113 L. T. 696 ; 31 T. L. R. 464, C. A. 

Add. Annotation : — Refd. Richardson v. 
Richardson, [1 927] P. 228. 

300. For 44 No. 299, ante,** read 44 (1914), 31 
T. L. R. 83 ; 69 Sol. Jo. 147.** 

Add. Annotation : — Refd. Richardson v . 
Richardson, [1927] P. 228. 

303. Add. Annotations : — Consd. Re Ferdinand, 
Ex-Tsar of Bulgaria, [1921] 1 Ch. 107. 
Refd. Aksionaimoye Obschestvo A. M. 
Luther v . Sagor, [1921] 1 K. B. 450. 

304. Add. Annotations : — Consd. Rodriguez v . 
Speyer, D919] A. O. 59. Refd. Ertel Bieber 
v. Rio Tinto Co., etc., [1918] A. C. 200 ; Re 
Badische Co., Bayer Co., etc., [1921 ] 2 Ch. 331. 

306. Add. Citations 1919] A. O. 69; 88 L. J. 
K. B. 147, H. L. 

310. Add. Annotation : — As to { 1 ) Apprvd. Rodri- 
guez v. Speyer, [1919] A. C. 59. 

313. Add. Annotation : — Refd. Rodriguez v . 

Speyer, [1919] A. C. 59. 

316. Add. Annotations : — As to (1) Refd. Rodri- 
guez v . Speyer, [1919] A. C. 59. As to (2) 
Consd. Rodriguez v. Speyer, [1919] A. C. 59. 

318. Add. Annotation : — Refd. Central India Min- 
ing Co. v. Soc. Coloniale Anversoise, [1920] 
1 K. B. 753. 

320. Add. Annotation : — Refd. Rodriguez v. 

Speyer, [1919] A. C. 59. 

322. Add. Annotation : — As to (1) Refd. Rodriguez 
v. Speyer, [1919] A. C. 59. 

329. Add. Annotation : — Refd. * Rodriguez v . 
Speyer, [1919] A. C. 69. 


274(11. War Measures 

Act .1 — Perlman e Piche (1918), Q R. 
54 8. C. 170 ; 41 D. L. F. 147 ; 24 
R. de J. 438.— CAN. 


276 U. .1 — A man of 

Anstro- Hungarian nationality came to 
Canada after the outbreak of the war, 
& registered as an alien enemy. In 
violation of the law, he left Canada 
without an exeat. & on his return was 
prosecuted A fined. In T>ec. 1917, 
he was arrested und«r the Immigration 
officer's warrant. His application for 
a writ of habeas onrptis was refused 
on the following grounds 'D he was 
an alien enemy, fe oould not, without 
the King's protection, sue in His 
Majesty's ot. ; (2) be was not within 
the proclamation conferring pro- 
tection upon alien enemies ; (3) had 
he been within the protection of the 
proclamation, he lost bis right by 


violation of the terms upon which 
protection was granted : (4) the ct. 
had no right to dea4 with the applica- 
tion without the oonsent of the Minister 
of Justice . — Re Gottesman (1918), 
29 Can. Crlm. Cas. 439 : 41 O. L. R. 
547 ; 13 O. W. N. 344.— CAN. 

PART III. SECT. 2, SUB-SECT. 3.— C. 

292 ii. A*i alien enemy, who 

is sued by a -British subject in a 
British ot. Is entitled to be heard In 
defence. — U nton Bank t>. Lohmann, 
119191 V. L. R. 418.— AUS. 

292 lilt .1 — An alien enemy who 

is sued has a righ* to defend the action 
& to appeal against any decision, final 
or Interlocutory, that may be given 
again «t him. 

Where a municipality served notice 
on the owner of land, sold for taxes, 
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to take proceedings on a caveat, thereby 
compelling him to proceed to establish 
it : — Held : the owner, being an alien 
enemy, should be treated as being In 
the position of an alien enemy defend- 
ing an action. A the action should not 
be dismissed. — RkvkntloW-Criminil 
t>. Strramwtown Rural Municipality, 
(19201 1 W. W. R. 577 ; 52 D. L. H. 
268 : 15 Alto. L. R. 204 ; affo., (1 917] 

3 W. W. R. 646 ; 37 D. L. R. 394.— 
CAN. 

PART III. SECT. 2, SUB-SECT. 8.— D. 

304!. Proceeding* by partnership — 
Enemy partners. }— It one ot the 
partners in a firm is an alien enemy, 
neither he nor his partner, who does 
not bear an enemy character, can 
recover money owing to the firm. — 
Haji An Jon c. Aboul Jalil Khan . 
(1920), LL.R.1 Lab. 276.— IN D. 



Ua«M «&4— Wo, 


ENGLISH AND EMPIEJfi DIGEST SUPPLEMENT, 


Part IV. — Trading and Communicating with the Enemy 


332. Add. Annotation : — Refd. Jebara v. Ottoman 
Bank, [1927] 2 K.B. 254. 

886 . Add. Citation : — sub nom. R. v. De la Motte 
(1731), 21 State Tr. 687. 

347. Add. Annotation : — Consd. Casdagli v. Cas- 
dagli, [1919] A. O. 146. 

851. After the words “ was void ” at the end of 
the paragraph in original volume add 
“ ; (2) in the circumstances the indorsement to 
pltf. conveyed to him a legal title in the bills, 
on which he might sue after the return of 
peace.” 

859. Add. Annotation: — Retd. Rodriguez v. 

Speyer, [1919] A. 0. 59. 

863. Add. Annotation : — Retd. Rodriguez v. 
Speyer, [1919] A. 0. 69. 

370. Add. Annotation : — Refd. Casdagli v. Casdagli, 
[1919] A. C. 145. 

371. Add. Annotations : — Refd. Re Badische Co., 
Bayer Co., eto., [1921] 2 Oh. 331 ; Jebara v. 
Ottoman Bank, [1927] 2 K. B. 254. 

374, ‘ Add. Citation IS Asp. M. L. 0. 484. 

376a. Deportation order.] — N elson v . R., 

, [1928] W. N. 197, P. C. 

376. Add. Annotation : — As in (1 ) Refd. The 
Ambatielos, The Cephalonia, [1923] P. 68. 

379. Add. Annotation : — Refd. Jebara v. Ottoman 
Bank, [1927] 2 K. B. 254. 

383. Add. Annotation : — Refd. Jebara v. Ottoman 
* Bank, [1927] 2 K.B. 254. 

389a. What amounts to “ assignment ” — 

Abandonment by enemy insured to neutral 
Insurer.] — In 1916 a firm in Germany 
despatched to a firm in Lima, both con- 
signors & consignees being at that date 
enemies within the meaning of the Trading 
with the Enemy Acts, a parcel of diamonds 
by a Dutch steamship sailing from Amster- 
dam, the diamonds being insured against 
war and other risks with a Swiss insurance 
co. The British authorities, acting under 
the Reprisals Order of Mar. 11, 1916, required 
the Dutch vessel to put in to Kirkwall, where 
her cargo was examined, & the diamonds 
being found they were in due course placed 
in the custody of the Marshal of the Prize 
Ct., which, m Feb. 1918, ordered their 
detention & sale. After that order was 
made, but before the sale was carried out, 
the assured gave notice of abandonment of 
the diamonds & ceded all their rights therein 
to the insurance co., which accepted the 
notice & paid the assured as for a total loss. 


In 1919 the diamonds were sold, A the pro- 
ceeds were ordered by the Prize Ct. to be 
handed to the predecessor in title of the 
Administrator or German property to be 
dealt with in accordance with the provisions 
of the Treaty of Versailles & the Treaty of 
Peace Order, 1919. The Swiss insurance co. 
claiming that as a result of the abandonment 
to them by the assured the diamonds became 
their property, now sued the Administrator 
of German Property to recover the proceeds 
of the sale i — Held : the action was not 
maintainable, inasmuch as (1) the notice of 
abandonment & its acceptance constituted 
an “ assignment ” within Act B.,” s. 6 (1) ; 
(2) the proceeds of sale of the diamonds con- 
stituted a “ chose in action ” within the same 
sub-sect. ; & (3) the Administrator of 

German Property, as representing the Crown, 
was entitled to rely on the provisions of that 

. sub-sect, as precluding the insurance co. 

v from recovering. — Allgemeine Versiohe- 
rungs-Geseixschaft Helvetia v. German 
Property Administrator, [1931] 1 K. B. 
672 ; 100 L. J. K. B. 290 ; 144 L. T. 705, C. A. 

889b. What amounts to u chose in action ” — 

Proceeds of sale of goods abandoned to neutral 
Insurer.] — Allgemeine Versicherungs- 
Gesellschaft Helvetia v. German Pro- 
perty Administrator, No. 389a, ante . 

392. Add. Citation : — 1 Br. & Col Pr. Cas. 605. 

392a. 44 Proc. A,” par. 7 — Goods sent to enemy 
agent for sale.] — Applts., who were Ottoman 
subjects carrying on business in England, in 
Sept. & Nov. 1915 posted to their agent, 
an Austrian subject, at Shanghai packets of 
diamonds for sale on their behalf. The 
diamonds were returned to England by the 
postal authorities & were seized in the Postal 
Censor’s office in Nov. 1917. They were 
condemned on the ground that the transaction 
was a trading with the enemy : — Held : the 
diamonds were properly condemned, since 
under Trading with the Enemy (China, Siam, 
Persia & Morocco) Proclamation, 1915, 
applts.’ agent was for the purpose of M Proc. 
A, an “ enemy ” & the transaction was a 
supplying with goods contrary to cl. 6 (7) 
of the latter Proclamation. — Salti et Fils 
v. Procurator-General, [1919] A. C. 968 5 
88 L. J. P. 209 ; 121 L. T. 459 ; 85 T. L. R. 
679 ; 14 Asp. M. L. C. 460, P. C. 

395. Add. Annotation: — Refd. Jebara v. Ottoman 
Bank, [1927] 2 K. B. 254. 


PART IV. SECT. 2. 

366 i. For " Van Zyl v. Prknaar ” 
read ** Van Zul v. Pienaar.” 

PART IV. SECT. 8, SUB-SECT. t. 

360 1. ” Ad B.“ 8. 0 — Assignment of 
chose in action to British firm — In 
payment of debt.) — An Austrian Ann 
was indebted to a London Cm at the 
commencement of the war. On 
Sept. 25, 1914. the Austrian firm wrote 
a letter purporting to be an assign- 
mont to the London firm of a debt due 
to thorn by B. The letter contained 
an enclosure signed by the Austrian 
firm addressed to B. amounting to a 
notice of assignment of the debt. In 
the following December the London 


firm forwarded it to B. : — Held: as 
tho transaction of Sept. 25 amounted 
to a valid equitable assignment of a 
cboBo in action for valuable con- 
sideration, it was not illegal as contra- 
vening the above sect. — Grundy v. 
Broadbent, [1918] 1 I. R. 438.— IR. 

•n. Proclamation of December 12, 
1914 — Taking delivery of goods from 
enemy ships in neutral ports.] — Pltfs. 
were a British bank carrying on 
business in London & Bombay. 
Defts. were a firm of merchants, 
British subjects, carrying on business 
in Bombay. On June 24, 1914, A., a 
German subject, drew a bill of ex- 
change upon defts. in favour of pltfs. 
The bill purported to be drawn upon 
defts against fifty bales of goods per 
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a German steamer. The bill was 
accepted by defts. on July 20, 1914, 
payable at the office of pltfs. in Bom- 
bay. The steamer reached Bombay 
Just before the outbreak of war, 8c in 
order to evade capture left Bombay 
& took shelter in a neutral port. The 
bill was presented for payment on the 
due date with the shipping documents 
attached but was dishonoured by non- 
payment. Pltfs. filed a suit on 
Sept. 30, 1915. to recover the amount 
due op the bill : — Held : pltfs. were 
entitled to succeed, ae by the above 
Proclamation the consignees were 
permitted to take delivery of goods 
from enemy ships in neutral porta. — 
Motishaw Sc Oo. v. Mercantile Bank 
op Tndxa (1916), I. L. R. 41 Bom. 566. 
— IND. 
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402* Add Annotations : — As to (1 ) Retd. Lebeaupin 
v. Crispin, [1920] 2 K. B. 714. As to (2) Reid. 
Re B&dische Oo., Bayer Co., etc., [1921] 2 
Ch. 381. As to (3) Held* Re Badisehe Co., 
Bayer Oo., etc., [1921] 2 Ch. 331. 

402 a. .] — Pltf. was a British subject 

carrying on business as an exporter of Man- 
chester goods to Turkey. At the outbreak 
of war between Great Britain & Turkey deft, 
bank, a Turkish subject, was the holder of 
sight bills for the invoice amount in sterling 
of goods consigned by pltf. to Beyrout, 
which had arrived there shortly before the 
outbreak of war, & were subsequently 
delivered to the customers by deft, bank 
against payment in piastres. At the con- 
clusion of the war deft, bank claimed the 
right to pay to pltf. an amount in sterling 
representing the then value of the piastres 
which they had received in payment for the 
goods. Pltf. claimed to be paid the sterling 
amount of the bills, or, in the alternative, 
damages for their conversion : — Held : (1) as 
the bank in Beyrout accepted the payment 
in lawful money from the Syrian merchant 
& handed over the goods, it constituted itself, 
as in a question with the drawer, debtor 
for the sterling amount on the face of the bill ; 
(2) it was not every contract that was 
abrogated by the war ; it was only a contract 
which was still executory & which for its 
execution required intercourse between the 
British subject & the enemy, & as the con- 
tract had been partially carried out, the bills 
had been indorsed, & the bank jiad been 
handed them together with the indorsed bills 
of lading, from that a subsidiary contract 
arose, namely, that on payment of the bills 
the shipping documents should be handed 
over, to execute which no intercourse 
between a British subject & the enemy was 


necessary ; A the bank was entitled to do 
what it did, & there could be no question of 
conversion, ft having constituted themselves 
debtors In sterling, in sterling they must pay. 
— Ottoman Bank v. Jebaka, [1928] A. 0. 
269 ; 97 L. J. K. B. 602 ; 139 L. T. 194 ; 
44 T. L. R. 625 ; 72 Sol. Jo. 616 ; 33 Com. 
Cas. 260, H. L. : revsg. S. 0. sub nom. Jbbaba 
v . Ottoman Bank, [1927] 2 K. B. 254, 0. A. 

Annotation: — As to (3) Retd. Simpson v. Maurice's Exors. 
(1929), 14 Tax Cas. 680. 

403. Add. Annotation ; — Reid. Lanina g& t>. Soc. 
Franco- Americaine des Phosphates de 
Medulla (1923), 92 L. J. K. B. 455. 

405a. .] — For many years there 

existed in Germany works for the manufac- 
ture of dyestuffs (Farbenfabriken), belonging 
to a German concern which carried on 
business in England through agents. In 
1878 the agents were a partnership firm con- 
sisting of A. A two other persons. In 1895 
A. was the sole partner. In that year a 
limited co. was formed & registered in 
England, & in 1898 its name was changed 
to B. Co. Its original capital was £5,000, 
divided into 500 shares of £10 each of which 
A. held five shares & the German concern 
470. In 1905 the capital was increased to 
£25,000 by the issue of 2,000 new shares fully 
paid, & in 1909 it was increased to £100,000, 
by the issue of 7,500 like shares. At the 
times material the German concern held 
9,912 shares & A. twenty shares. By an 
agreement dated in 1910 between the German 
concern & B. Co., the district of the German 
concern was defined as the whole world 
outside the United Kingdom with the 
Channel Islands & the Isle of Man, & the 
district of B. Co. as the United Kingdom, the 
Channel Islands & the Isle of Man. The 
German concern bound itself not to import 


FART IV. SECT. 4. 

402 v. Repayment of 

instalments .] — In Apr., 1914, the A. 
oo. contracted to oonatruet machinery 
for the B, oo. by Deo. 31, 1914. Pro- 
greso payments were made by the B. 
oo., hut none of the machinery was 
ever delivered. After the commence- 
ment of the war, an order was, on 
Nov. 13, 1914, mado under Trading with 
the Enemy Act, 1914,8. 8, appointing O. 
controller of the B. oo., 8c on Jane 13, 
1918, under Trading with the Enemy 
Act, 1914-1916, 8. 0h, requiring the 
B. oo. to be wound up, ft appointing 
O. controller. The contract was never 
completed : — Bold : the contract be- 
came noil 8c void as from the com- 
mencement of the war, 8c neither the 
B. oo. nor C. was entitled to recover 
from the A. oo. any portion of the sum 
paid as progress payments . — Re Con- 
tinental (1919), 27 C. L. R. 194. — 
AUS. 

402 v. .1 — A contract 

between a British firm 8c an Austrian 
firm, for the purchase by the latter of 
goods to be manufactured, provided 
for an extension of time for delivery 


If delay should ooour owing to causes 
beyond the control of the •ellers. The 
price was payable by instalments, of 


which £4,620 was pud to aooount of 
the whole when war broke out 8c it 
became illegal to implement the 
oontrmot. None of tbe goods had at 
that time been delivered. Thereafter 
tbe goods were completed 8c sold in 
Great Britain at an enhanced price. 
Third pasties having obtained a dames 
•gainst tbe purchasers of the goods 
arrested money in the h a n ds or the 


sellers of the goods: — Held: (1) the 
contract was dissolved by tbe outbreak 
of war ; (2) the sum paid to account 
of the price of the goods belonged to 
the buyers ft was validly arrested in 
the hands of the sellers. — Davis 8c 
Primrose, Ltd. v. Clyde Ship- 
building 8c Engineering Co., Ltd. 
(1918), 66 So. L. R. 24. — SOOT, 

402 vi. .] — In May. 

1914, Scottish engineers contracted 
with Austrian shipbuilders to build 
a set of marine engines, payment to 
be by Instalments. The first instal- 
ment had been paid, but no part of 
the engines had Deen built when war 
broke out ft further performance of 
the oontraot became legally impossible. 
After the war on action brought for 
repetition of the instalment paid : — 
Held : as the Instalment had been 


the parties was responsible, defenders 
were bound to make restitution of 
the instalment. — Cantierr v. Clyde, 
[1923] S. C. (H. L.) 106 : 60 So. L. R. 
635. — SOOT. 

402 vii. Enemy Contracts 

Annulment Act , 1915.1— A contract 
was made In 1911 for the sale by tbe 
C. co. to the B oo. of the whole of the 
output of the C. oo. In Sept. 1914, 
an agreement was entered into between 
the parties by which the terms of pay- 
ment were varied : — Held : the agree- 
ment of Sept. 1914, was not rendered 
nnll 8c void by s. 3 (6) of the above 
Act, nor by Trading with the Enemy 
Act. 1914. — Broken Hill Pro* 
PROETABY Co., LTD. 0. WABNOCK (1922), 
30 a L. R. *62. — AUS. 


402 viil. .1— On Feb. 2. 

1914, deft, firm agreed to sell to pltfs, 
steel bars under a c.i.f. contract free 
Hooghly. The goods were shipped on 
July 2, 1914, per a German steamer, 
which whw subsequently captured 
with her cargo ft condemned by the 
Prize Ct. : — Held : the oontraot under 
which the goods would be delivered 
in the Hooghly became Impossible by 
the outbreak of war within Indian 
Contract Act. s. 66, 8c was void. — 
Madhoram Hurdeo Da b v. Sett 
(1917), I. L. R. 46 Calc. 28.— IND. 

406 1 , Effect of suspensory 

clause.] — By a oontraot made after the 
outbreak of war with Germany to 
supply German dyes, deft, was not to 
be liable In case of non-arrival of the 
steamers at certain ports on aooount 
of the state of war. Tbe ship ft the 
dyes therein were seized ft con- 
demned by a Prize Ct. Held ; (1) the 
oontraot was unenforceable; (2) tbe 
Royal Proclamation of Sept. 8, 1914, 
put an end to tbe oontraot. — Abdul 
RiZACK v. Khandi Row (1018), 
X. L. R. 41 Mad. 225. — IND. 

sp. Debtor of alien enemy — Payment 
of interest in respect of transaction 
entered into before outbreak of war — 
Right to repayment.}— 'Where a person 
indebted to an alien enemy had paid 


interest in respect of a transaction 
entered into before the outbreak 


of hostilities ft sought a refund of tbe 
amount paid for the period between 
tbe outbreak of hostilities ft the date 
of a licence to trade obtained by tbe 
enemy firm : — Held : be was not 
entitled to snob refund, as there was no 
suspension of interest la respect of 



Cue 405*. 


English and Empire Digest Supplement. 


goods Into B. Oo.’s district except for the 
purposes of B. Co., A B. Co. bound itself not 
to import into the German concern’s district 
except for the purposes of the German con- 
cern. B y an agreement, dated in 1912, 
between the same parties A operative for 
seven years, the German concern bound 
itself to sell to B. do. & to no one else in the 
United Kingdom for sale in the United King- 
dom anilines A chemicals manufactured by 
the German concern, A B. Oo. bound itself 
to buy from the German concern A from 
no other manufacturer such dyestuffs. By 
unwritten agreement B. Oo. was bound from 
its inception to import only from the German 
concern. From the time of the registration 
of B. Co. A.’s firm ceased to act as agents for 
the German concern. B. Oo. sold not in the 
name of the German concern, but in its own 
name, & as a principal ; but it announced 
to the world on its office windows, A to its 
customers on notepaper A other documents 
A by books, catalogues A samples, that it 
was, the sole importer in England of the 
manufactures of the German concern. It 
was thus brought home to the customers that 
> they were buying the produce of the German 
concern as before. The new regime was in 
effect a continuation of the agency though 
* legally the agency had ceased. The business 
of B. Co. was conducted by A. A another 
director, both resident in England. The 
German concern supplied them with lists of 
prices to be charged by the German concern 
to B. Oo., B. Oo. making a profit by selling 
to customers at a price higher than the list. 
If an English customer offered to buy at a 
price lower than the list, the German concern 
would reduce its price to B. Oo. accordingly. 
The overwhelming shareholding of the Ger- 
man concern, in B. Oo. caused it to be vitally 
interested, as seller A buyer, in the contract 
between itself & B. Oo. A as seller in the 
contract between B. Oo. A its customer. 
Down to the outbreak of war between 
England A Germany on Aug. 4, 1914, the 
control of B. Go., its business, affairs A acts, 
were in the hands of the German concern. 
On Apr. 1, 1914, B. Oo. entered into a con- 
tract with a British firm for a supply to the 
firm of dyestuffs, identified by letters A 
numbers as the manufacture of the German 
concern or of other German manufacturers, 
of which samples from Germany were in the 
possession of the British firm. It was pro- 
vided that any duties imposed by the 
British Govt, on the goods should be paid by 
the British firm or the price should be 
advanced accordingly. It was further pro- 
vided that deliveries or orders off the contract 
might be suspended by either party if any 
contingency should arise beyond the control 
of the parties, such fire, as accidents, war, 
strikes, or the like. The contract covered 
a period unexpired at the outbreak of war. 
At that date quantities of dyestuffs remained 
undelivered A were never afterwards de- 


livered. An order was made by the Board 
of Trade, under Trading with the Enemy 
Amendment Act, 1916 {c. 105), s. 1, for the 
winding up of the business of B. Oo., A a 
controller appointed. In the winding up the 
British firm claimed damages for breach of 
contract in the non-fulfilment of deliveries. 
The controller resisted the claim on the 
grounds : (a) that the contract was dissolved 
at the outbreak of war, because B. Oo. was 
an enemy or of enemy character, because 
the parties contracted on the footing that 
the goods should come from Germany, A 
because continued existence or performance 
of the contract would involve intercourse 
with, or tend to assist the enemy ; (5) that 
owing to the suspension clause no right to 
damages had yet arisen ; (c) that the object 
of the contract had been frustrated, because 
the period of suspension was indefinite & 
beyond the contemplation of the parties, 
because performance of the contract was 
prevented by Govt, action or embargo, A 
because the basis of the contract was that 
the importation of the goods to be supplied 
should continue to be possible A by reason of 
war it was rendered impossible. On applica- 
tion to the ct. by the controller for directions 
whether the claim should be admitted as a 
debt due from B. Oo. t — Held : (1 ) at the date 
of the outbreak of war B. Oo. assumed enemy 
character. A, accordingly, the contract 
became dissolved by the outbreak of war as 
being a current contract entered into with 
a co. which to instanti assumed enemy 
character ; (2) the abrogation of the contract 
by outbreak of war being founded on public 
policy, the presence of a suspension clause 
in the event of war did not assist the claimant, 
A if 14 war ” in the clause included war 
between England A Germany the clause was 
void as against publio policy, A the claim 
must be rejected ; (S) assuming that B. Oo. 
had not assumed enemy character at the 
outbreak of war, the claim must fail on the 
following grounds i that, the contract being 
for the supply of goods to be obtained from 
Germany, further performance on the out- 
break of war involved intercourse with the 
enemy A became illegal accordingly; that, 
the contracts having been made on the basis 
that the existing commercial conditions 
would continue A that the basis having 
ceased to exist by outbreak of war between 
England A Germany, the commercial object 
of the contract had been frustrated. A the 
contract was dissolved at the outbreak of 
war t (4) the suspension clause was not 
intended by the parties to apply to war 
between England A Germany ; (5) the 

doctrine of frustration applied to contracts * 
for the sale of unascertained goods.-*— Be 
Badxsghb Co., Ltd., He Bayer Co., Ltd., 
He Grubshsxm Elrktbon, Ltd., Re Kallb A 
Oo., Ltd., He Berlin Aniline Oo.. Ltd,, He 
Mbxbtbr Lucius A Broking, Ltd., [1921] 

2 Oh. 831 « 91 L. J. Oh. 188 1 126 L. T. 466. 


taofa transaction* dories that period.— 
Vjuai Mahomed Abu «. Bebthold 
R*nr (101$), I. L. R. 44 Bom. 1.— IND. 

*q. Erection of machinery — Jfeptooe- 
m*m of eefectim parte .} — In MarT 1912L 
rasp*, contracted to supply A erect 
oertatn machinery for apptt. In Mar. 
1014, the machinery was erected, A In 


June, 1014, it broke down. By an 
agreement made in Jan. 191ft, respa. 
agreed to replace the defective pans, 
S did so In Apr. 101ft. Shortly after- 
wards the machinery again broke down. 
In July, 191ft, tup ware declared to 
be a oo. “managed or oontrollad, 

directly 

influence of. 


mainly for the benefit or on behalf of 
persons of enemy nationality s— 
BOM t the m p r oe m ent of Jan. 191ft, A, 
euhfeet to the exception in Enemy 
Contracts Annulment Act, 1915, e. ft (ftl 
tbe ag ee m mt of Mar. 191), * 
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406. Add. Citations: — affd. &ub now. Fried 
Krupp Akt. t>. Orconera Iron Orb Go., 
Ltd. (1019), 88 L. J. Oh. 804 j 120 L. T. 
886 ; 86 T. L. R. 284, B. L. 

408. Add , Annotations: — As to (1) Folld. Fried 
Krupp Akt. v. Orconera Iron Ore Co- (1910), 
88L.XOh.304. Retd. Central India Mining 
Co. v . Soc. Colonial Anvereoise, [1920] 1 K. B. 
753 ; Re Badische Co., Bayer Co., etc., 
[1921 ] 2 Oh. 331 ; Larrinaga v. Soc. Franco* 
Americaine dee Phoephatee de Medulla 
(1922), 38 T. L. B. 739 ; Jebara v. Ottoman 
Bank, [1927] 2 K. B. 254. As to (2) Retd. Re 
Badische 0o«, Bayer Co., etc., [1921] 2 Oh. 
331. As to (3) Retd. Guaranty Trust Co. of 
New York v . Hannay, [1918] 2 K. B. 623. 


409. Add. Annotation: — Retd. Re Badische Co., 
Bayer Oo., etc., [1921] 2 Oh. 381. 

409a. Effect ot Treaties of Peace & 

consequent Orders.] — Rowe Brothers A 
Oo., Ltd. v. Lindgbns (1920), 86 T. L. R. 247. 

411. Add . Annotation : — As to (1) Retd. Re 
Sutherland, Bechoff v. Bubna (1921), 65 
Sol. Jo. 513. 


412. Add. Annotation: — Retd. Re Badische Co., 
Bayer Oo., etc., [1921] 2 Oh. 331. 

412a. Insurance policy — Effect ot Treaties ot Peace 
& consequent Orders.] — Excess Insurance 
' Co., Ltd. v. Mathews (1925), 31 Com. Cas. 43. 
418. Add. Annotation : — As to (2 ) Retd. Matthey 
v. Curling, [1922] 2 A. C. 180. 

416. Add. Annotations : — Consd. Simpson v. 

Maurice’s Exors. (1929), 14 Tax Cas. 680. 
Retd. Naylor, Benzon v. Krainische Industrie 
GeseUschaft, [1918] 1 K. B. 331 ; Fried Krupp 
Akt. v . Orconera Iron Ore Oo. (1919), 88 
L. J. Oh. 304 ; Re Ferdinand, Ex-Tsar of 
Bulgaria, [1921] 1 Ch. 107 ; Re Rush, Warre 
v. Rush, [1923] 1 Oh. 56. 

418. Add. Annotation : — Retd. Rodriguez v. 

Speyer, [1919] A. O. 69. 


419a. Property otherwise subject to con- 

fiscation.] — The Dbbrgarden (1747), cited 
in 1 Oh. Rob. at p, 202 $ The St. Philip 
(1747), cited in 8 Term Rep. at p. 656 ; The 
Elizabeth (1749), cited in 1 Oh. Rob. at 
p. 202 ; The Lady Jane (1749), oited in 
1 Oh. Rob. at p. 202 ; The Ringende 
Jacob (1750), cited in 1 Oh. Rob. at p. 202 ; 
The JupFRotrw Louisa Margarbtha (1781), 
cited in 1 Oh. Rob. at p. 203 ; The Comptb 
db Wohronzofp (1781), cited in 1 Oh. Rob. 
at p. 205 ; The Expedite van Roterdam 
(1782), oited in 1 Oh. Rob. at p. 206 ; The 
Bella Guidita (1785), cited in 1 Oh. Rob. 
at p. 207 ; The Eenigheid (1795), oited in 
1 Oh. Rob. at p. 210 5 The Fortuna (1795), 
cited in 1 Oh. Rob. at p. 212 ; The Freeden 
(1795), cited in 1 Oh. Rob. at p. 213 ; The 
William (1795), cited in 1 Oh. Rob. at p. 214. 

.] — See, also , Nos. 369-371, ante. 

424. Add. Annotation : — Retd. Johnstone v . 

Pedlar, [1921] 2 A. 0. 262. 

425. Add. Annotation : — Retd. Johnstone v. 

Pedlar, [1921] 2 A. 0. 262. 

429. Add. Annotation: — As to (1) A (2) Retd. 
Oasdagli v. Oasdagli, [1919] A. O. 145. 

440a. .]— La Flora (1805), 6 Oh. Rob. 1 ; 

1 Eng. Pr. Oas. 515 5 165 B. R. 828. 

445. Add. Annotation: — As to (1) Retd. The 
Rannveig, [1922] 1 A. O. 97. 

460. Add. Annotation : — Retd. Oasdagli v. Oas. 
dagli, [1919] A. O. 145. 

493a. .] — Where a licence is granted for 

a voyage to a hostile country, to continue in 
force till a given day, if the voyage is bond 
fide begun before that day, it continues to 
be protected by the licence, though delayed 
beyond the day by stress of weather or other 
accident over which the assured have no 
control. — Groning v. Crockett (1811), 8 
Camp. 83 ; 170 E. R. 1313, N. P. 


Part V. — Acquisition 

515. Before this case add “ See note to Part I., 
ante." 

520. Add. Citation : — 26 Oox, 0. O. 211, D. 0. 

Add. Annotation : — Consd. Markwald v. A.-G., 
[1920] 1 Ch. 348. 

520a. .] — A natural -bom German sub- 

ject left Germany in 1878 A went to Australia, 
where, in 1908, he took the oath of allegiance 
to His Majesty A was granted under the 
powers of the Naturalisation Act, 1903, a^ 
certificate of naturalisation by which he 


of British Nationality. 

I became entitled to all political & other rights, 

| powers, & privileges to which a natural -bom 

British subject is entitled in the Common- 
wealth. He subsequently became a resident 
in London & was charged A convicted for 
that, being an alien, he had failed to furnish 
to a registration officer the particulars re- 
quired by Aliens Restriction (Consolidated) 
Order, 1910, A his conviction was afterwards 
upheld by a Div. Ot. In an action brought 
by pltf. against the A.-G. for a declaration 
I that he was no alien in England, but a liege 


PART IV. SECT. 6, SUB-SECT. 1. 
4801. Neoessity for licence — Bow 
given — Approval of contract by officer 
entrusted to grant licence.) — Held : the 
foot that a contract had been approved 
by the officer who wee de facto entrusted 
by the Crown with the exercise of the 
prerogative to grant licences to trade 
with the enemy was an answer to 
prosecutions for trading with * the 
enemy. — Donobox v. Schbobdbr 
(1916), 89 C. L. R. 868.— AUS. 

FART V. SECT. S. 

still. — Chad of math er 

naturedised by s u bseq ue n t marriage.}— 
Beet. 19 (5) of the above Act does not 


apply to an infant whose mother by 
her subsequent marriage to a natural- 
ised British subject has herself become 
a British subject but has not, while 
a widow, obtained a certificate of 
naturalisation In the United Kingdom. 
— Jxbobb v. Pbabcb (1920), 27 

0. L. R. 528,-nAUS. 

st. Commonwealth Naturalisation 
Acts | 1908-1917, s. 10— Effect— Step- 
child of man naturalised under Natur- 
alisation Act , 1879 (e. 14).) — The above 
sect, does not apply to a ohild whose 
mother has married a man who was 
naturalised under Naturalisation Act, 
1870 (c. 14}.— Jkbgsb v. Fjcabcu 
(1920), 97 O. L. B. 696.— AUS. 
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sa. Naturalisation Act , R. S. C., 
1906 (c. 7 7 }— Status of naturalised 
persons .) — An alien naturalised in 
Canada under the above Act acquires 
the status of a British subject . — Re 
Solvano, [1918] 8 W. W. R. 876 ; 
48 D. L. R. 649.— CAN. 

vl. Naturalisation Acte — Fitness of 
applicant — Previous conviction .}-- The 
fact that appct. had several years 
before undergone a sentence of 
imprisonment In default of paving a 
fine for supplying intortoating liquor 
to an Indian is rot a bar to his data 
for naturalisation under the above 
Acts.— Re Bnwnrrx (1920), 68 D.LR. 
988 ; 84 Can. Grim. Cm. 167.— CAN. 
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subject of His Majesty the King, Sc entitled 
to the protection of His Majesty the King in 
all parts of His Majesty’s Kingdom Sc 
Dominions : — Held : neither the taking of 
the oath of allegiance alone, nor the taking 
of the oath coupled with the pant of the 
certificate in Australia, made pltf. a British 
subject in the United Kingdom. & he was, 
therefore, an alien when in the United King- 
dom, & the declaration must be refused. 
Pltf. was at least to this extent to be regarded 
as an alien, that he was a person so described 
in British Nationality & Status of Aliens 
Act, 1914 (c. 17), Sc for the purposes of that 
Act. He was a person entitled under that 
Act to apply as an alien for & to have granted 
to him in the United Kingdom a certificate 
of naturalisation. — Markwald v. A.-G., 
[19201 1 Ch. 348? 89 L. J. Cb. 225 ; 122 
L. T. 603 ; 36 T. L. R. 197 ; 64 Sol. Jo. 239, 
0. A. 


Sect. 4 .—ACQUISITION IN MANDATED TERRITORY. 

525a. Palestine.}— Applt. was convicted for that 
being an alien he had failed to report his 
change of address, Sc had also failed to comply 
* with a deportation order, & the question 
which arose on appeal w* s whether he was 
an alien within British Nationality & Status 
of Aliens Act, 1914. He was bom in Jerusa- 


lem of Jewish parents, Sc was, at the time of 
the Dassinff .of the Pales tinian Citizenship 
Order, 1925, a Turkish subject habitually 
resident in Palestine. In 1937, he came to 
England with a passport granted to him by 
the High Commissioner for Palestine Sr 
indorsed “ British passport, Palestine." It 
was contended (i) that the passport was a 
British passport, (ii) that Palestine had been 
transferred to Great Britain, Sc that, there- 
fore, under Art. 30 of the Lausanne Treaty, 
applt. *ip 80 facto became a British subject, 
(iii) that the Palestinian Citizenship Order, 
1825, had no effect, as it was made by the 
mandatory, Sc not by the administration of 
Palestine, as provided by the mandate : — 
Held: (1) the passport was not a British 
passport ; (2) there was no provision in 
Art. 30 for transfer of territory to Great 
Britain, which merely exercised the mandate 
on behalf of the League of Nations. Applt. 
did not, therefore, become a British subject 
under this article ; (3) even assuming that 
the Order of 1925 was void (which proposi- 
tion the ct. was far from accepting), applt. 
would not have become a Palestinian subject, 
but would have remained a Turkish subject ; 
(4) nothing had been done in law to make 
applt. a British subject. — R. v. Ketter, 
[1939] 1 All E. R. 729 ; 108 L. J. K. B. 345 ; 
160 L. T. 306 ; 103 J. P. 129 ; 65 T. L. R. 
449 ; 83 Sol. Jo. 318 ; 37 L. G. R. 238 ; 27 
Cr. App. Rep. 66, C. C. A. 


Part VI. — Loss of 

582. Add, Annotation : — As to (2) Consd. He Ross, 
Ross v. Waterfleld (1929), 46 T. L. R. 61. 

583. Add. Annotations: — Consd. Fasbender v. 
A.-G., T1922) 1 Oh. .232. Refd. He Chamber- 
lain’s Settlement, [1921] 2 Ch. 623; Pas- 
bender v. A.-G., Kramer v . A.-G., [1922] 2 
Ch. 850. 

536. Add . Citation ! 26 Cox, O. C. 177, D. O. 

587. Add. Citations .*—16 L. G. R. 764 ; 26 Cox, 
C. 0. 244, D.-O. 


British Nationality. 

588. Add. Annotations : — Consd. Fasbender v. 
A.-G., [1922] 1 Cb. 232. Refd. Re Chamber- 
lain’s Settlement, [1921] 2 Ch. 633; Fas- 
bender v. A.-G., Kramer v. A.-G., [1922] 2 
Ch. 860 ; Kramer v. A.-G., [1923] A. C. 
528. 

538a. British woman marrying alien — In time 

of war.] — F asbender v. A.-G., Kramer v. 
A.-G., No. 49d, ante. 


Part VIII. — Immigration and Expulsion of Aliens. 

540. Add. Annotation : — Refd. Johnstone v Pedlar, I 541. Add. Annotation : — Refd. Johnstone v. Pedlar, 
[1921] 2 A. 0. 262. | [1921] 2 A. C. 262. 


PART VI. 

•b. Revocation — Whether reason a need 
he stated .}— A revocation of a cer- 
tificate of naturalisation need not state 
the reasons of the Governor-General. — 
Meyer «. Poynton (1920), 27 C. L. R. 
436.— ACS. 

so. Effect of Treaty of Peace 

with Germany.] — Art. 276 of the above 
Treaty does not affect the right of the 
Governor-General to revoke the cer- 
tificate of naturalisation of a natural- 
bom German subject. — M bter v. 
Poynton (1920), 27 O. L. R. 436.— 
AU8. 

sd. Declaration of intention to be- 
come citisen of foreign State .} — By 
going to the United States Sc there 
making a declaration of intention to 
beoome a oltlsen of that oountrr, a 
person of German birth naturalised 


in Canada does not oease to be a 
British oltisen. — Newman (or Neu- 
man) v. Bradshaw, [19171 1 W. W. R. 
1223; 23 B. C. R. 492.— CAN. 

5341. British Nationality Status 
of Aliens Ad, 1914 (c. 17) — Declare’ 
lion of alienage — Effect on liability 
under JM Hilary Service Ads .1 — A 
natural-born British subject who Is 
also an American subject, Sc has been 
duly oalied up under Military Service 
Aot, 1916, as. 3, 11, is not relieved 
from bis obligation to serve by a 
declaration of alienage under British 
Nationality Sc Status of Aliens Aot, 
1914 (o. m— Re Horne, [1919] 
N. Z. L. R. 190.— N.Z. 

part vm. 

540 lx. Son of domiciled China- 

man .] — The domicil gained by a China- 
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man in Canada was held not avail- 
able for the benefit of his son, twelve 
years of age, who had lived his life- 
time In China, so as to jrive the son 
Canadian domicil. — Re Wong Suey 
Mono, [1921) 3 W. W. R. 122.— CAN. 


640 z. Son of naturalised Rus- 

sian.}— A Russian, an insane person, 
was held for deportation nnder Im- 
migration Aot (Consolidation), s. 3. 
His release was applied for on the 
ground that his father had been 
resident in Canada for a number of 
years Sc had been naturalised there, 
sc that the domicil of the father 
applied to the son: — Held .* the son 
had no domicil in Canada Sc was 
expressly prohibited from land 
under the Immigration Act. — JL 
Lipstein, 11923] SD. L. R. 1055 ; 66 
N. a R. (G. Sc R.) 292.— CAN. 



VoL D.— Aliens. Case 541*. 


541a. Allen “ found In the United Kingdom ” after 
leave refused— Alien landed in custody of 
Irish Free State police.]— A French subject 
landed in the United Kingdom on Mar. 14, 


1933, with a Frenoh passport, which was en- 
dorsed with conditions prohibiting her em- 
ployment in the United Kingdom. On 
Mar. 22 those conditions were varied by a 


• (p. 193) !. .] — A deporta- 

tion order made by an immigration 
offloer, when there ia no Board of 
Inquiry in the vicinity of the port of 
entry, mnet show on the face of it 
that there was no such Board there. — 
R. v. Bannstbad, Ex p. Hianson, 
Ex p. MOLLBR (1920), 65 D. L. R. 
287.— CAN. 

sf. Immigration Ad. 1901-1920 — 
Prohibited immigrant — Onus of proof — 
Evidence of prosecution incomplete .) — 
Where, on a prosecution under sect. 5 
(2) of the above Act, the prosecution 

g roves some only of the relevant facts 
; does not complete them so as to 
enable the tribunal to come to a con- 
clusion one way or the other, the aver- 
ment that deft, is an immigrant & has 
entered the Commonwealth within 
three years before failing to pass the 
dictation test is, under sect. 5 (3), to 
be deemed to be proved in the absence 
of proof to the contrary by the per- 
sonal evidence of deft. — Gabriel v. 
An moor (1924), 34 C. L. P. 691 : 31 
Argus L. R 84.— AUS. 

sj. Person bom in Aus- 

tralia returning from abroad.) — Where 
a person born In Australia has left the 
Commonwealth, the question whether, 
when he attempts to re-enter the 
Commonwealth, he is an Immigrant 
within the above Act depends on 
whether he is as a fact coming back 
to Australia as to his home. — D onohok 
©. Wong Sau (1926), 30 C. L. R. 404.— 
AUS. 

sk. Application to immigration 

after date of madmcnt. 1 — Applt., an 
alleged prohibited Immigrant, entered 
the Commonwealth not later than the 
year 1906 Sc the dictation test, which 
be failed to pass, was applied to him in 
the year 1930. No substantive evi- 
dence was adduced that applt. had 
evaded an officer, the only evidence of 
this fact being the averment thereof 
contained in the information : — Held : 
s. 6 (1) (a) of Immigration Aot, 1901- 
1925, only operates & applies to tmmi- 

S mts wno enter Australia after the 
to of its enactment. — A h You v. 
Gleeson (1929), 43 C. L. R. 689: 4 
A. L. J. 160 ; (1930), Argus L. R. 273. 
—AUS. 

sm. European language — What 

is.) — The expression •* an European 
language ** in Immigration Restric- 
tion Act, 1901, s. 3 (a), means a 
standard form of speech recognised 
as the received & ordinary means of 
communication among the inhabitants 
of an European community for all 
purposes of the social body. Scottish 
Gaelic is not such a language.— R. v. 
Wilson, Exp. Kisch (1935)762 O.L. R. 
234 ; 8A.L, J. 348 ; 41 Argus L. R. 
130.— AUS. 

•n. Refusal to hear 

dictation.) — A passage of not less than 
fifty words In the Italian language was 
dictated to an immigrant by a p€a*on 
duly authorised under sect. 3 (a) of the 
Immig ration Act, 1901-1936. The 
immigrant, who deliberately prevented 
herself from hearing the dictation, 
refused to. Sc did notin fact, write any 
words in the Italian or any language:— 
Held .* the immigrant had failed, 
within the meaning of sect. 3 (a), to 
pass the dictation test.— R. v. Davby, 
Exp. Freer (1937), 56 C. L. R. 381 ; 
43 Aj-gug L. R. 71. — AUS. 

tip. 194) i. Landing**— 

Who* is .) — M Landing " is the original 
act of Sc not the return of a 

osrtffloat ed Chinese resident of Canada 
tromTSort^lt to an adjacent city 
to the United States. — R. Fong 
SOON, [19191 1 W. W. R. 486; 46 


D L. R. 78 : 31 Can. Crim. Cas. 78.— 

CAN. 

tl. Whether repugnant to 

Immigration Act , 1910 (c. 27).)— The 
powers & mode of procedure of the 
Board of Inquiry as to deportation 
under the latter Aot are repugnant to 
4be former Aot, & do not apply.— 
Re Immigration Act. R. v. Jen Jano 
How, [1919] 3 W. W. R. 271 : 47 
D. L. R. 538.— CAN. 

sm. .] — Sect. 18 of the 

former Aot is not repugnant to s. 3 
of the latter Aot. — Re J ung Yin, [1921] 
8W.W.R. 194.— CAN. 

an. Chinese Immigration Act , 1923 
(c. 38) — Deportation order — Appeal 
from — Person not Canadian citizen or 
having no Canadian domicil.) — Held : 
the ct. had no Jurisdiction to interfere. 
— Re Yeb Foo. [19251 2 D. L. R. 1113 5 
44 Can. Crim. Cas. 17 ; 56 O. L. R. 
669.— CAN. 

sp. S.P. Re Young Sue Hino (1926), 
37 B. O. R. 227 ; [1926] 2 W. W. R. 
374.— CAN. 

•q. .] — Certiorari in 

genera] lies with respect to an order for 
deportation made under sect. 26 of the 
above Act ; & sect. 38 is no bar to its 
application to such orders when made 
without or in excess of Jurisdiction or 
in violation of the essentials of Justioe. 
— Re Low Hong Hing,_J 1«2GJ 3 
D. L. R. 692 ; [1926] 2 W. W. R. 597 ; 
46 Can. Crim. Cas. *65; 37 B. C. R. 
295.— CAN. 

•r. Alien allowed to land pending 

inquiry — Omission to obtain deposit as 
security .] — Held : not equivalent to 
an assent to the alien being landed. — 
R. v. Lee Chow Ying, [1927] 1 
W. W. R. 527 ; 47 Can. Crim. Cas. 
203 ; 38 B. O. R. 241.— CAN. 

•t. Certificate obtained by fraud — 

Conclusive.) — when the Controller of 
Chinese Immigration has concluded 
after Inquiry that a Chinaman is 
entitled to enter Canada & has per- 
mitted him to land & given him the 
certificate provided for in sect. 17 of 
above Act, the Controller has ex- 
hausted his Jurisdiction & even though 
It is afterwards discovered that a 
fraud has been committed 'on him, 
the Chinaman's right to bo in Canada 
can bo contested only before a judge 
as provided in sect. 17 of above Act. — 
R. v. Chin Sauk, [19281 1 D. L. R. 770 ; 
[1928] 1 W. W. R. 618 ; 49 Can. Crim. 
Cas. 43 ; 39 B. C. R. 223.— CAN. 

■v. Habeas corpus — Right of 

person claiming Canadian birth .) — 
Chinese Immigration Act, 1923 (c. 38), 
s. 38, enacts inferentially that any- 
one claiming Canadian birth has a 
right to apply for relief by wa.v of 
habeas corpus from the Comptroller’s 
decision. — Re Chinese Immigration 
Act & Lee Chow Ying (1028), 49 Can. 
Grim. Cas. 168; $> B. C. R. 322. — CAN. 

»w. Chinese Immigration Ad. 1927 
(c. 95}— Decision as to validity of 
certificate — No appeal.) — Ex p. Chin 
Shack (B. 0.) (1928), 50 Can. Crim. 
Cas. 137.— CAN. 

sx. Previous deportation — Bar 

to admissionA—Re Lm Cooib Foo, 
[19311 1 W. W. R. 233 : ratw„ [1930J 1 
W. W. R. 894 ; 63 Can. C. C. 357 ; 42 
B. O. R. 496 ; sub nom. R. v. Lm 
Cooib Foo (1930), 54 Can. C. 0. 383 ; 
43 B. O. R. 54.— CAN. 

ly. Habeas corpus — Order for 

examination — Appeal from. ]— R. Leb 
Moon Koo, [1981] l W. W. R, 671 ; 
55Can- O. O. 188 ; 43 B. C. R. 458. — 

sm. — Certificate — 'Effect of decision 
as to validity .) — When the validity of a 


certificate under Chinese Immigration 
Aot, 1927, s. 17, has beon decided by 
the ot., it Is binding upon the controller. 
Sc his aot on registering an alien out 
is ministerial & not Judicial.— Re 
Chinese Immigration Act, & Chin 
Sack (1931), 45 B. O. R. 3.— CAN. 

«o. Validity of deporioRon 

order.} — An order for deportation will 
be uphold, although the procedure laid 
down by Chinese Immigration Aot, 
1927, s. 10 (2), is not strictly followed, 
if an opportunity to retain counsel is 

f iven, & no injustice is done. — R. v. 

UNO SUEY MEE (1932), 46 B. C. R. 
533.— CAN. 

sp. Right of judge to review 

Controller's decision — New evidence t.)— 
Applt,, a Chinese woman, arrived in 
Vanoouver on Sept. 9, 1936, Sc claimed 
she was a Canadian oitizson, having been 
born in the city of Victoria & being the 
wife of a Chinaman then residing in 
Vancouver. The Controller of Chineso 
Immigration, acting in pursuance of the 

S owers set out in the Chinese Immlgra- 
lon Aot, examined applt. as to her 
right to entor Canada, &, on Sept. 23, 
1936, found that applt, was not In 
fact the person she was represented to 
be & that she had not been born in 
Victoria ; & therefore he ordered her 
deportation. An application was then 
brought for a writ of habeas corpus ; 
&, on the hearing, now evidence was 
adduced by & on behalf of applt. 
The trial Judgo found that applt. was 
in fact a Canadian citizen borii in 
Victoria & issued an order dischawing 
applt. from the custody of the Con- 
troller. These findings wore not dis- 
puted before the appouato ot., the only 
question there raised was as to whether 
or not the trial judge had the right 
under tho Chinese Immigration Act to 
review tho decision of tho Controller 
& to receivo additional evidence, the 
appellate ct v holding that the trial 
judge had no such jurisdiction : — 
Held: the order of tho trial Judge, 
discharging applt. from tho custody of 
tho Controller, should bo restored.— 
Shin Shim v. 11.. [1938] S. C. R. 378; 
4 D. L. U. 88 ; 70 Can. C. O. 321.— 
CAN. 

q (p. 195) I. Detention for return 

ia country not specified in order — After 
admittance refused by country specified 
in order.) — An order had been made 
under the above Act for deportation 
of a native of India to the United 
States. On the refusal of the United 
States immigration officials to allow 
him to enter bo was held for deporta- 
tion to India .—HeU : he was illegally 
detained & was entitled tp bis dis- 
charge .— Re Santa Singh, [1924] 3 
D. L. R. 1088 ; 3 W. W. R. 164 ; 34 
B. C. R. 190.— CAN. 

q (p. 195) il. Attempting to land 

forbidden person.}-- R. v. Palangio 
(1012), 22 O. W, R. 640 ; 3 O. W. N. 
1440 ; 4 D. L. R. 611.— CAN. 

■o. Whether repugnant to 

Chinese Immigration Ad, R. 8. C„ 
1906 (c. 95).]— Ra Immigration Aur, 
R. v. Jen Jang How, [1019] 3 W. W. R. 
271.— CAN. 

t*. Proceedings under — Not 

criminal 7 ^roceedinga.)~-ll. 

ZOFF. [1919] 3 W. W. R. 281 ; 47 
D. L. R. 533.— CAN. 

■V .. . . .. • - — .] — Re Immi- 

gration Act & Wong Shee ( 1 922), 
66 D. L. R. 485 ; 37 Can. Crim. Caa. 
371 ; [1922] 2 W. W. R. 156. — -CAN. 

i0 . .]— Re Pong 

Fook Wing, Re Immigration Act, 
[19231 4 D. L. R. 1034 ; 3 W. W. R. 
819. — CAN. 
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condition requiring her departure from the 
United Kingdom on that day. She went 
forthwith to the Irish Free State, An order 
for her deportation therefrom was made by 


the executive authorities of the Irish Free 
State, & on* Apr. 20 she was brought to 
Holyhead in the custody of the Irish Free 
State police & there handed over to the 


t(p.W) I, 


-Person not 


Canadian cttbsen or Turning Canadian 
domicil .} — The ot. cannot interfere 
with what is done by the Immlgra- 
tion officers looking to the deportation 
of aliens who have not acquired 
Canadian domicil.— Bo Gottosman 
( 1913), 29 Can. Grim. Gas. 439: 41 
0 L. R. 547 ; 13 Q. W, N. 344.—CAN. 

t (p. 106) li, — — — — 

Motion for release from custody of one 
held for deportation nnaer an order of 
a Board of Inquiry, was dismissed for 
want of Jurisdiction in the ot. under 
sect. 23 of the above Act. Appct. has 
not shown that he was a Canadian 
citizen or had Canadian domioil.— 
fi.v^erKLBxi, [1010] 3 W.W. R. 

t’(p. 195) ill, .1— 

The ot. has no power to interfere with 
an order of deportation made by the 
Board of Inquiry unless the person 
ordered to be deported be a Canadian 
oitizen or* have Canadian domicil. — 
Be Immigration Act Sc Wong Shbe 
( 1922), 66 D. L. B. 485; 37 Can. Orim. 
Cm. 371 : [1922] 2 tf. W. B. 148 ; 
r msg. 59 D. L, R. 626 ; 36 Can. Orlm. 
Oas. 405 : 30 B. 0. R, 70.— CAN. 

t (p. 196) iv. 

Habeas corpus will lie in respeot or a 
deportation order made by an immigra- 
tion offloer whose Jurisdiction so to ac 
in the stood of a Board of Inquiry is not 
shown on the face of the order, although 
an appeal by appot. to the Minister of 
the Interior under sect. 19 of the above 
Act has been unsuccessful. — B. v, 
Bannbtkap, Ex p. Hianson, Ex jo. 
MoLLEtt (19&0), 66 D. L. B. 287.— CAN. 

t (p. 196) .1— If it 

be proved that the Board of Inquiry 
has not acted judicially, but merely 
on instructions from Ottawa, in 
ordering the deportation of a China- 
man, the ot. would be bound to grant 
an application for a writ of habeas 
corpus, — Re Jung Yin, [1921 J 3 
W. W. B, 194.— CAN. 

t (p. 195) vt. An 

appeal lies in habeas corpus proceedings 
where a person is detained under the 
above Aot. — lie Immigration Act Sc 
Wono Sums (1922), 06 D. L. B. 495 : 
37 Can. Grim. Cas. 371; [J922J 2 

W. W. B. 150.— CAN. . 

t (p. 195) vii. .)— An 

appeal lies, to the Ct. of Appeal from an 
order made in habeas carpus proceedings 
releasing a person detained under the 
above Act. — Re Pong Fook Wing, Re 
Immigration Act, [1923J 4 D. L. R. 
1034; 8W.W.R. 819.— CAN. 

v (p. 195) i. Chinese 

immigrant.) — Under sect. 83 of the 
above Aot the ot. is prevented from 
interfering with the decision of a Board 
of Inquiry concerning the admission of 
A Canada.- 


a Chinaman to ( 

Kit, [19311 3 W. W. 

V& 


-/?« Wong Sit 
R. 116.— CAN. 

. 195) ii. .J— 

The deoldon of a Board ot Inquiry as 
to the admission ot a Chinaman is not 
subject to review by the ot.— Re 
Wong Suht Mono, [19211 3 W. W. R. 
122.— CAN. 

sd. Immigration Amendment Act, 
1919 (c. 25) — Not retrospeoHve.y—Re 
Immigration Act St, Santa Singh, 
(1920) 2 W. W. B. 999,— CAM. 

_ . dnJtmmt ot immigra- 
Hon bffi&sr — Suffiolsney. ]— The signa- 

of Immigration Sc Colonisation is 
119811 1 

if. — Deportation order — Form 
of order.) — Where an order only stated 
* T P. C. 92 ** as the reason tor depocla- 
tion Held : such an 


defective. — B. v. Lantalum, Ex p. 
OFKMAN (1921), 02 D. L. B. 223; 35 
Can. Orim. Cas. 295 ; 48 N. B. R. 448. 
—CAN. 

■g. — Amendment of 

order .) — An order of deportation, 
insufficient in form as not showing 
Jurisdiction, may be amended by the 
immigration offloer. — Re Pappas, [1921 1 
1 W/W. R. 949.— CAN. 

sh. Immigration Lane (R. 8. C., 
1927, c. 93) — Right to annul expulsion 
order.) — The tribunals have not power 
or Jurisdiction to annual an expulsion 
order made against an immigrant on 
the strength of the immigration law 
even if they think the officials charged 
with administering the said law have 
not applied their orders correctly.— 
Yershbmskt c. Moqotn (1928), Q. R. 
45 K. B. 166.— CAN. 

s a. Right of illiterate relatives to 

admission — Effect of disqualification .} — 
M., an immigrant from Japan in 1914, 
subsequently obtained a certificate of 
naturalisation as a Canadian citizen. 
In 1928 his wife & two children on 
arriving at Victoria from Japan were 
refused entry on the ground that they 
had not in their possession a valid 
paasport issuod in Sc by the Govern- 
ment of the country of which they were 
citizens as required by order In council 
pursuant to sect. 3 (i) of the Immigra- 
tion Aot. On habeas corpus proceed- 
ings appeta. claimed that notwith- 
standing their not haring a passport 
they were entitled to admission into 
Canada by virtue of sect. 3 it) of the 
Immigration Aot ; — Held : sect. 3 it) 
is restricted to the question of illiterary 
of relatives of an admitted Immigrant, 
& when otherwise disqualified such 
persons are prohibited from entering 
Canada. — Re Toku Nisbi (1928), 
41 B. O. R. 199.— CAN. 

■b. Warrant of deportation need 

not be addressed to officer where alien 
detained.) — Re Mah Fung (1980), 64 
Can. 0. O. 374.— CAN. 

■r. Validity of deportation order 

— What must be dated.}-— An order for 
deportation made by a Board of 
Inquiry under sect. 33 (7) of Immigra- 
tion Aot, 1927, which states that it was 
made because the deportee has entered 
Canada surreptitiously is not invalid 
because it does not also state that the 
Board found that he was not a Cana- 
dian oitizen Sc did not have Canadian 
dimioile. — R. v. Takhar, [1981 1 3 
W. W. R. 37 ; 58 Can. O. O. 378 ; 44 
B. G. R. 360 ; [1932] lO.L.E, 333.— 
CAN. 

■t. In a deporta- 

tion order the rontons tor the deporta- 
tion must be dearly stated. It is not 
sufficient to state as a reason that the 
deportee's entry was effected oontrary 
to sect. 36 (7) of the Immigration Aot. 
If not sufficiently stated the deportee 
is entitled to be discharged on habeas 

317.— CAN. 

tv. — — No fair hearing — 
Habeas corpus,] — Re Vkrboxn, [1983] 
IW.W.R. 409,— CAN. 

i«. — — Costs.}— 

Application of K. B. Rule 961. — 
Vmmm v. Smith, [19341 lw.w.R, 
351.— CAN. 

sg. Defective deportation order 

washed— No power of amendment.} — 
The Board of inquiry whan a deporta- 
tion order is found defec tiv e on its face, 
has the right to reoall It 4e substitute 
therefor an order in proper form, eq 
long as the defective order had not 
been acted upon. Sven after It has 
been served on the 


8c constitutes the return made to a 
writ of habeas corpus. It may still by 
leave of the ot. or Judge, be amended, 
or another order substituted Tor It, so 
as to make it conform to the finding 
of tiie Board. But after a deportation 
order which is not In aooordanoe with 
the Aot has been quashed by a ot. 
having jurisdiction, it cannot be 
amended for there Is nothing to amend, 
the order of the Board no longer exist- 
tog.— M unbtaka Bajmjtma v, R., 
[1933] 8. O. R. 040 TTb. L. R, 246 ; 
58 0. C. O. 300.— CAN, 

•v. Prisoner in gaol pending 

deportation— Five months after termina- 
tion of sentence — Grant of habeas oorpus.) 
— R. v. Staohow. [1939] 2 W. W. R 
898.— CAN. 

sx. Deportation " forthwith ” — 

Effect of delay in obtaining passport .) — 
where in proceedings under seats. 40 
Sc 42 of Immigration Aot, R. 8. C v 1927, 
an inquiry has been held Sc the de- 
portation ot the immigrant has been 

- - ‘ - "that r 


duly ordered, the fact 


. there Is a 


long delay before a passport, promptly 
applied for, can be obtained from the 
immigrant's country does not render 
the order ineffective on the ground 
that sects. 42 (3) Sc 19 (2) of the Aot 
require such person to be deported 
" forthwith."— Re Janoozka. [1932] 3 
W. W, R. 29 : (19331 1 D.LB. 123 ; 40 
Man. L. R. 494 ; 68 O. O. C. 82$.— CAN. 

■y. Meaning of .) — 

** Forthwith " in the provision in 
Immigration Act, B.8.O., 1927,8. 42(3), 
that when a man is ordered to be 
deported “ be shall be deported forth- 
with " means within a reasonable time 
having regard to all the oiroumstanoee. 
—Re Poll. C19371 3 W. W. R. 186 ; 7 
F. L. J. (Can.) 85.— CAN. 

». Sufficiency of procedure .) — 

Following a complaint nnder sect. 40 
of Immigration Aot, R. 8. O., 1927, an 
investigation by a Board of Inquiry 
was held on which it was shown that 
the Immigrant had been a public 
charge on the city of Winnipeg Sc the 
decision of the Board was that be be 
deported on the ground that he was 
not a Canadian citizen or a person 
having Canadian domicile Sc had be- 
come " in Canada a public charge ** : 
— Held: although the decision of the 
Board on suoh an inquiry must be 
accompanied by full reasons yet in 
the present case there bad been ample 
particularity because to be a public 


of the complaint there was no defence 
which could be offered which would 
be effective. Munetaka Samejima V. 
R„ [1939] 8. O. R. 640, doee not otU 
for greater particularity than was fur- 
nished in the present oaee. The fact 
that no papers were nerved upon the 
deportee before or during the inquiry 
Is not objectionable where amide 
notion Is given orally, especially in the 
oaee of a deportee unable to read Eng- 

eluF** 

•a. • Right to writ of habeas 

corpus .) — Broadly speaking, every *iWm 
who hMbew atoSSed into Jtti 
actually in Canada ft who ban been 
taken 

corpus to test in et. if his detention Is 
according to law.— V aabo St Wobo- 


,1 — Alien n ot die* 
| charged on habeas corpus beams of 
t technical defects in order of detention. 


VoL n.— Aliens. Case Min. 


. police of the United Kingdom* by whom 
she wm detained under arrest. She waa 
subsequently charged that she, “ being an 
alien to whom leave to land in the United 


Kingdom has been refused, was found in 
the United Kingdom,** contrary to arts. 1 
(3) (g) & 18 (i) ( b ) of Aliens Order, 1920, as 
amended by S. R. & O., Nos. 826 of 1923 & 


— R. v. Smith, Exp. Frattura, (19391 
2B.LE.89; 13 M. P. R. 383.— CAN, 

ii. 44 Expiration " of sentence — 

Pardon.) — The ^gntenoe or term of 
imprisonment of a oonvtot released by 
pardon has not 44 expired ** within 
Immigration Act, 1987, s. 43. — Re 
VeregxN, (1938) ID. LB. 369 : 41 
Ran. L. R. 306 ; 60 O. C. 0. 118.— CAN. 

sd. .] — The sentenoe 

or term of Imprisonment of a convict 
released by pardon has 44 expired ” 
within Immigration Act, 1997, s. 43. 
— Re Royal Prerogative or Mercy 
in Deportation Proceedings, (1933] 
9D.L.H. 948 ; S.O.R.269; 690.0.0. 
801.— CAN. 

•a. — — Detention of Canadian — No 
liability for false arrest. ] — The fact that 
a person taken into custody Sc in- 
vestigated under an order of the Deputy 
Minister of Immigration made pur- 
suant to a complaint under Boot. 42 of 
Immigration Act, R. 8. O., 1927, is 
found! to be a Canadian citizen by birth 

A, therefore, not subject to deporta- 
tion as an undesirable immigrant, does 
not render the Deputy Minister liable 
in an action for false arrest A imprison- 
ment, even though the oomplalnt did 
not give the full particulars called for 
by sect. 41. — Wade (or Anderson) v. 
Egan, (19341 3 W. W. R. 219 : £1935] 
1 D. L. R. 642 : 62 O. C. O. 26(5 ; affd ., 
3 D. L. R. 756 ; 64 O. O. 0. 21 ; 48 
Man. L. R. 296.— CAN. 

«f. Deportation order — Appeal 

from dismissal of habeas corpus petition 
— Bail. ] — Applt., against whom a 
deportation order Had been made, 
under sect. 42 of Immigration Act. 
R.S.O., 1927, A who had sought 
unsuccessfully by habeas corpus pro- 
ceedings to be set at liberty A had then 
appealed to the Ot. of Appeal from the 
dismissal of his habeas corpus petition, 
now applied to be let out on bail 
pending the hearing of the appeal : — 
Held: there is no power In the cts. 
to grant ball In such a case. — R. e. 
Coleman, (1935] 8 W. W. R. 161 ; 4 
D. L. R. 444 ; 64 O. O. O. 251 ; 43 
Man. L. R. 380.— CAN. 

sx. Foreign wife of Canadian 

citizen — Right of entry.] — A woman of 
French nationality may not enter 
Canada as the wife of a Canadian 
citizen In the absence of proof of her 
husband's citizenship. — Varik v . 
CORMIER, [1937] 3 D. L. R. 588 ; 89 
Can. O. C. 142.— CAN. 

■y. Examination as to birth- 

place — Appeal — Time for.] — Appeal 
from order for examination as to 
whetherappot. was born tn Canada held 
premature. — R. v. Shin Shim (1937), 62 

B. C. R. 79.— CAN. 

sc. Illegal entru--EJTort of pos- 

session of passport.] — The fact that a 
person In Canada has obtained a pass- 
port from the proper authorities has 
nothing to do with the question arising 
under Immigration Act, R. 8. C., 1927] 
whether he had illegally entered 
Canada. — Re Banta Singh, (If 
W. W. R. 328 ; 1D.L. R. 789.- 


sa. — — Examination of sus- 

pect.] — Beet, 33 (7) of Immigration Act, 
R. S. 0., 1927, which provides for an 
examination by a Board of Inquiry of 
a person suspected of entering Canada 
by stealth can be invoked in respect to 
ajperson who has been living In Canada 
after his alleged illegal entry ; It is not 
restricted to* 4 entry " A “ re-entry. 4 '— 
R. e, Jawala Singh, [1938] 8W.W.R. 
241 ; 4 dTl. R. 3&1 ; 71 Can. O. C. 
96 ; 53 ». 0, R. 179.— CAN. 



1D.L.R. 909 ; 1 W. W. R. 733 ; 41 
Can. Orim. Cas. 386 ; 33 B. 0. R. 
448.— CAN. 

■k* — — Conviction under — No order 
against deportation — Power to make sub- 
sequent order.) — There is no power to 
make an order except at the time of 
conviction. — Re Job Fong (1923), 53 
O. L. R. 493 ; 24 0. W. N. 39.— CAN. 

order against deportation made sub- 
sequently is invalid. — R v. Lee Park, 
f!924) 4 D. L. R. 883 ; 3 W. W. R. 
490.— CAN. 

sn. Necessity for 

order.}— Since under Opium A Narcotic 
Drug Act, 1923, s. 25, deportation 
follows automatically in the case of the 
conviction of an alien under sect. 4 (d), 
It Is not neoessary for a formal order 
for deportation to be made in such a 
case. — R. v. Woo Fong Toy (B.C.), 
11926] 3W.W.H 70S.— CAN. 

so. Validity of warrant.}— 

The omission of the figures 44 1923 " 
from .the citation of the Act does not 
invalidate the warrant. — R. v. Gan, 
(1926] 3W.W.R. 783. — CAN. 

ip, Subsequent detention 

for deportation — Validity. ] — Accused 
was convicted under s. 5a (2) of the 
1911 Act A fined with Imprisonment 
tn default of payment. The fine was 
not paid. A on the termination of 
the imprisonment prisoner was held 
for deportation under a. 106 : — Held : 
the purpose of s, 106 was to superadd 
the penalty of deportation as a con- 
sequence of a conviction for the com- 
mission of any of the statutory offences 
created by s. 5a. — R. v. How, [1923] 
i D. L. R. 1007 ; 56 N. S. R. (G. A R.) 
372.— CAN. 

• 1 . 

Sun Pot (No. 8), [1932] 3 
220.— CAN. 

•m. * .] — Before 

one oonvioted under Opium & Narcotic 
Drug Act, 1929, can be detained in 
custody for deportation an inquiry 
must be held to determine, first, that 
he has been convicted under one of the 
clauses of sect. 4 of said Act specified 
in soot. 26 thereof A, secondly, that 
he 1 b an alien. — R. v. Low Kbe ; R. 
v. Wong Kit Chow, [1937] 3 W. W. R. 
97.— CAN. 

sq. Application 

for release .] — Where an alien has been 
convicted under s. 6a (2) of the 1911 
Act A upon termination of the Im- 
prisonment imposed is detained for 
deportation under s. 106, he is not 
entitled to release on habeas corpus on 
und of having Canadian domicil 


1 —Re Sue 
W. W. R. 


the groi 

within Immigration 


Act, 


43.- 


R. v. Chang Song, (19241 1 D. L. R. 
1161; 1 W. W. H. 778: 42 Can. 
Grim. Cas. 8 ; 33 B. 0. R. 176.— CAN. 

warrant of depprtatlon regular on its 
face having issued after prisoner had 
served his sentenoe on conviction under 
the 1911 Act, the ct., on an application 
in habeas corpus proceedings, can only 
inquire into the truth of the statements 
made in the warrant, A cannot inter- 
fere by reason on the unlawful imposi- 
tion of hard labour by the sentence A 
conviction. — R. v. Chow Tong (1924), 
84 B. C. R. *2.— CAN. 

st. .] — Where 

a prisoner has been convicted of an 
infraction of the 1923 Act 5rls held for 
depefrtation, the mere fact that the 
warrant committing him for deporta- 
tion, although stating him to be an 
alien, does not show or recite that a 
Board of Inquiry was held as provided 
by Immigration Act, Is not a ground 
for granting a writ of habeas carpus . — 
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R. v. GEE Dew (No. 3). [1924] 3 D. L, R. 
186 ; 2 W. W. R. 793 ; 42 Can. Crim. 
Cas. 213 ; 33 B. C. R. 548.— CAN. 

sv. .y—Hdd : 

habeas corpus proceedings were pro- 
ceedings ,r arising out of a criminal 
charge," A within the exception to the 
Jurisdiction of the Supreme Ct. ot 
Canada under Supreme Ct. Act. R. S. C., 
1906, e. 36. — Jungo Lee v. R., [1927] 
1 D. L. R. 721 ; 46 Can. Crim. Cas. 329 ; 
[1926] S. C. R.652 — GAN. 

sw. Appeal .) — 

Accused was convicted under s 5a (2) 
of the 1911 Act, A condemned to pay a 
fine, A in default of payment to 
imprisonment. Upon termination of 
the imprisonment he was kept in 
custody for deportation under s. 106. 
A writ of habeas corpus was granted A 
accused ordered to be discharged from 
oustody. On appeal the order was 
sustained. — Re Mah Shin Bbonq, Re 
Sing Vim Hong, [19231 4 D. L. R. 844 ; 
39 Can. Crim. Cas. 401 ; 32 B. C R. 
176 ; [1923] 1 W. W. R. 1366.— CAN. 

>x. — .] — 

Where an alien on the termination 
of his Imprisonment, imposed on con- 
viction under the 1911 Act, Is detained 
pending deportation A he applies for 
habeas corpus , but is refused release, an 
appeal from such refusal lies to the Ct. 
of Appeal . — Re Loo Lkn (No. 1), [1924] 
1 D. L. R. 909; 1 W. W. R. 733 ; 41 Can. 
Crim. Cas. 886; 33 B. O. R. 448.— CAN. 

the^inquiry directed by sect. 26~ of 
Opium A Narcotic Drug Act, 1929, to 
be held In accordance with the pro- 
vision of Immigration Act, R. S. O., 
1927, in the case of an alien convicted 
of certain offences under the former 
Act, is held before the term of the 
prisoner's sentence has expired, it is 
premature : A an order made thereon 
is a nullity. The Ct, of Appeal of 
British Columbia ban Jurisdiction to 
hear an appeal from the dismissal of 
a habeas corpus application arising out 
of a deportation order based on such 
an inquiry. — R. v. Sub Sun Poy 
(N o. ll (1932] 8 W. W. R. 212; 4 
D. L. R. 721 ; 40 B. O. R. 321 ; 68 

C. C. C. 338.— CAN. 


iy t — — Validity of war- 

rant of deportation ,) — The omission of 
the figures 44 1923 " from the citation 
of the Act does not Invalidate the war- 
rant. — R. v. Jungo Lee (1928), 46 
Can. Orim. Cas. 92 ; 87 B. O. R. 318 ; 
[1026] 2W.W.R. 734.— CAN. 


•a. Chinese Exclusion Act ' 1904 

(c. 37) (Cape) — Deportation after con- 
viction — Effect of exemption certificate.) 
— Applts., being Chinamen A holders 
of exemption certificates under the 
above Aot, having each been convicted 
at least twice for offenoes against 
the gambling laws, but none of them 
having served two terms of Imprison- 
ment : — Held : not to be exempted 
under s. 2 (e) of the Act from s. 84, A 
liable under the terms of the latter sect, 
to be deported. — A h Yets. Union Gov- 
EBNMENT. [1921] App. D. 97.-8. AF. 


•a. Jet 28 of 1813 — Prohibited 
emigrant — Astatic — Holding gualifi- 
iions for residence .) — The entry of 
>plt., an Asiatic, into Natal was not 
soovered until Apr. 1916, when he 
as arrested as a prohibited immi- 
ant under s. 4 (1) (a) of the above 
Ot : — Held : be had obtained no title 
► reside in the Union until be had 
icoeesfully presented himself as an 
ixnigrant no matter how well quail- 
sd be might be to obtain a title to 
side in toe Union.— Dbsai e. Immi- 
bants* Appeal Board (1916), 37 
. L. R. 277.— S. AF. 
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715 of 1031, Sc wm convicted : — Held : by 
virtue of art. 1 (4) of Aliens Order, 1020, as 
amended, applt. was deemed to be in the 
class of persons whose landing had been 
prohibited, So by being found in the United 
Kingdom after the date limited by the con- 
dition in her passport had committed the 
offence with which she was charged, the 
circumstances in which she returned to the 
United Kingdom being immaterial. — R. v. 
Larsonneur (1933), 149 L. T. 542 ; 97 J. P. 
206 ; 77 Sol. Jo. 486 ; 24 Or. App. Rep 74 ; 
31 L. G. R. 253 ; 29 Cox, C. C. 673, O. C. A. 

648a. .] — In making a recom- 

mendation for expulsion part of a sentence 
regard must be had to the period of the 
alien’s residence in this country. — R. v. 
Shaftnrr (1920), 14 Or. App. Rep. 131. 
0. 0. A. 

548b. .] — R. v. Gilbert 

(1921), 16 Or. App. Rep. 34, 0. 0. A. 

544. Add. Annotations :—As to (2) Folld. R. v. 
Shaffner (1920), 14 Or. App. Rep. 131 ; R. v. 
RogofX (1924), 18 Or. App. Rep. 1. 

544a. Family domiciled in 

England.]— R. v. Rogoff (1924), 18 Or. 

* App. Rep. 1, 0. O. A. 

547. Add. Annotation: — Folld. R. v. Gilbert 

* (1921), 16 Or. App. Rep. 34. 


548a, Unnecessary aggravation 

of sentence involved.] — R. v. Irving (1020), 
15 Or. App. Rep. 61, 0. 0. A. 

551. Add. Annotations : — Consd. Eshugbayi Eleko 
v. Nigeria Govt., [1931] A. 0. 662. Refd. 
Brightman v. Tate (1919), 35 T. L. R. 209 ; 
R. v. Brixton Prison, Ex p. Bloom (1020), 90 
L. J. K. B. 674 ; R. v. Home Secretary, 
Ex p. Brassier (1924), 131 L. T. 386. 

551a. .] — Aliens Order, 1919, art. 

12, par. 1, which empowers the Secretary 
of State “ if he deems It to be conducive to 
the public good ” to make a deportation 
order against an alien, is not ultra vires. In 
acting under the article the Secretary of 
State is not a judicial, but is an executive 
officer, & is therefore not bound to hold an 
inquiry or give the person against whom he 
proposes to make a deportation order the 
opportunity of being heard. — R. v. Leman 
Street Police Station Inspector, Ex p. 
Venicoff, R. v. Secretary of State for 

• Home Affairs, Ex p. Venicoff, [1920] 3 

► K. B. 72 ; 89 L. J. K. B. 1200 ; 23 L. T. 

673; 84 J. P. 222; 36 T. L. R. 677, 

D. C. 

Annotation : — Refd. R. v. Home Secretary, Ex p. Brensler 
(1924), 131 L. T. 386. 


sb. Indian returning 

after temporary residence in India — 
Domicil certificate not acquired before 
departure to India.) — Applt., a resident 
in Natal from 1897. In 1911 went to 
India with the object of seeking a 
wife there from among his own rela- 
tions. Prior to leaving for India he 
applied to the authorities for a cer- 
tificate of domioll, but that certificate 
was illegally refused. Applt. *s visit 
to India was extended to a period of 
four yean, to he returned to Natal in 
Apr. 1916 : — Held : applt. *e visit to 
India was for a special or temporary 
nnrpose ; the home in Natal continued 
to be his place of permanent abode, to 
be was domiciled in Natal within a. SO 
of the above Act. — Kajes v. Immi- 
grants’ Appeal Board (1910), 37 
N. L. R. 42.— S. AF. 


•o. Domicil cer- 

tificate acquired before departure to 
India J — Immigrant, an Indian, first 
came to Natal in 1893, where he con- 
tinued to reside. In 1899 he obtained 
a certificate of domioll. In 1902 
immigrant went baok to India. 
Recently he returned to Natal but was 
refused admission as being a prohibited 
immigrant under the above Aot: — 
Held: the certificate conferred upon 
him rights, which were not restricted 
by the above Aot, to there was no 
intention on the part of immigrant to 
abandon his domicil in Natal. — He 
Rungasamy Cbetty (1917), 38 N. L. R. 
42.— S. AF. 


sd. Domicil cer- 

tificate acquired by deceased parent.)— 
K., the possessor of a certificate of 
domicil under the above Aot, brought 
his wife to son, N., to Natal from India 
in 1911. In 1914 they returned to 
India to lived there till after K.’s 
death In Natal In 1917. On a ques- 
tion as to whether N. oould of right 
enter Natal in 1920 Held : N. had 
no snob right under s. 6 (p) of the 
above Aot, as be had no father domi- 
ciled In Natal. — Nathoo e. Immi- 
grants* Appeal Board (1921), 42 
N. L. R. SO.— 8. AF. 


se. — Second wife of 

Mohammedan. }— Where a Mohamme- 
dan's daughter to her mother have re- 
turned to India & both are residing there, 


another wife of suoh Mohammedan Is 
not a prohibited immigrant. — Mariam 
to Mahomed t>. Immigrants’ Appeal 
Board (1918), 39 N. L. R. 382.-8. AF. 

•f. Sons of domiciled 

parents — Resident in another province .] 
— M. to Y. ( Asiatics, to the minor sons 
of parents resident in the Transvaal, 
but formerly resident in Natal, to 
holding certificates of domicil under 
the above Aot, were declared pro- 
hibited immigrants in Natal, neither 
M. or Y. having ever been resident in 
Natal save for temporary purposes 
during which periods their parents 
remained in the Transvaal. — Mahomed 
v. Principal Immigration Officer 
(1921), 42 N. L. R. 837.— S. AF. 


in f ndu 


Parent resident 

dia. 1— Applt. was born in India, 
in 1913, of a woman who was recognised 
as the wife of an Indian, S., but who 
had never been in the Union. S. had 
entered the Transvaal in 1907 to had. 
thereafter, acquired a domicile of 
choice In the Tranvaal, but in 1919 
had returned to India, to bad since not 
been in the Union. Save that there 
was evidence that S. was undergoing 
medical treatment in India, there was 
no explanation of his long stay there. 
He had shares to the value or £4,000 
in a business in the Transvaal but had 
Apparently never taken any active 
part In the business. Applt., aged 12, 
arrived in the Union to claimed a right 
to enter the Union under Act 22 of 
1913, s. 6 ( 0 ). On appeal from a 
judgment of a Provincial Div.ln aoase 
stated by the Immigrants Appeal 
Board : — Held : assuming the onus 
rested upon the immigration officer, 
the Board was entitled to find that S. 
had abandoned his Transvaal domicile. 
&, therefore, applt. was a prohibited 
immigrant. — Mahomed v. Principal 
Immigration Officer, (1929] App. D. 
190.— 8. AF. 

eh. * Deportation under — Con- 

viction obtained without Union.)— A 
person not born in the Union of South 
Africa who is convicted of an offence un • 
der k. 4 (1 ) (b) of the above Aot is liable 
to be deported under e. 22, whether the 
conviction took plaoe within or 
without the Union. — Oollingwood 
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v. Union Government. U917] Anp. D. 
660.— 8. AF. 

sj. Boarding ship befort 

examination of immigrants completed .) — 
Where a person was convicted of being 
on board a ship before the general 
examination of immigrants had been 
completed, to stated in defenoe that 
notice to the master of the ship had 
been given : — Held : he was rightly 
convicted. — Anglia v. R. (1918), 39 
N. L. R. 147.— S. AF. 

tk. Decision of immigration 

authority — Jurisdiction of court to 
interfere.) — The ot. may Interfere 
where there is a manifest absence of 
jurisdiction or if an order is made 
or obtained fraudulently. — Union 
Government v. Fakir, [1923] App. D. 
466.— 8. AF. 

si. .1 — Appot., an 

Asiatic, bad been declared by the 
immigration officer of Natal to be a 
prohibited immigrant On applica- 
tion to the ot. for an order restraining 
his deportation: — Held: as the im- 
migration officer had not acted out- 
side his jurisdiction or maid fide, the 
ot. had no jurisdiction to make the 
order preyed. — Narainbamy v. Prin- 
cipal Immigration Officer, [1923] 
App. D. 673.— S. AF, 

sm. Requirement of immigration 

officer — Effect. }— When an Immigration 
officer requires a person to make to 
sign a declaration under soot. 19 (1) (a) 
of Aot 22, 1913, his requirement 
becomes a requirement of the Act, to 
failure to comply therewith is an 
offence under sect. 27 (d). — R. v . 
Laughton, [1930] N. L? R. 47. — 
8. AF. 

sn. Immigration <Jt Indian Relief. 
Ac <, 87 of 1927, a. 6 — Retrospective.}— 
Principal Immigration Officer v. 
PURftKOTAM, [1928] App. D. 435.— 
S. AF * 

so. Indian Immigration Act, 1891 
(Natal) — Liability of employers for 
medical attendance on Indian immi- 
grants. ) — Employers were held liable 
under the above Aot for medical 
attendance on Indian immigrants, 
who, after being tree, had not re- 
Indentured, themselves to tor their 
descendants. — Indian Immigration 
Trust Board or Natal v. Govsim* 
8AMT (1920), 87 T. L. R. 128.— 5. AF, 
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568. Add. Annotations :—As to (1) Consd. R. v. 
Home Secretary, Ex p. Brassier (1924), 181 
L. T. 886. Reid. Brightman v. Tate (1919), 
85 T. L. R. 209. 

558a. Aliena Restriction (Amendment) Act, 

1919 (c. 92) — Power of expulsion in time of 
peace.] — Appct. was charged before a metro- 
politan police magistrate with four offences 
under the above Acts. He pleaded guilty 
to the charges, & was sentenced to fourteen 
days’ imprisonment & recommended for 
deportation. After having served his sen- 
tence, he was detained in prison awaiting 
deportation. The Secretary of State had on 
the day after the expiration of the sentence 
made an order for the deportation of appct. 
Upon an application for a writ of habeas 
corpus: — Meld: the order of the Secretary 
of State was not ultra vires , but was within 
the powers conferred upon him by the above 
Acte, So Aliens Order, 1920, art. 12. — R. v. 
Brixton Prison (Governor), Ex p. Bloom 
(1920), 90 L. J. K. B. 574 ; 124 L. T. 375 ; 85 
J. P. 87 ; 19 L. G. R. 62 ; 26 Cox, 0. C. 687, 
D. C. 

558b. .] — The Order in Council 

made as to the deportation of aliens on 
Mar. 25, 1920, under sect. 1 (1) of each of the 
above Acts, did not expire when the power to 
make such an order would, but for further 
legislation, have expired, namely on Dec. 23, 
1920, inasmuch as the Act of 1919 has been 
continued by the Expiring Laws Continuance 
Acts, 1920 (c. 73), & 1921 (c. 53). — R. v. 
Brixton Prison (Governor), Ex p. Sugar- 
man (1922), 127 L. T. 27 ; 86 J. P. 75 ; 38 
T. L. R. 325 ; 27 Cox, O. C. 208, D. C. 


663c. Form of order by Secretary 

of State.] — The making of an order for the 
deportation of an alien under Aliens’ Order, 
1920, art. 12 (6), lies within the discretion of 
the Home Secretary. It is desirable that an 
order made under the article should state 
on the face of it that the Home Secretary 
deems it to be conducive to the public good 
to make the order. — R. v. Home Secretary, 
Ex p. Brbssler (1924), 131 L. T. 886 ; 88 
J. P. 69 ; 68 Sol. Jo. 646 ; 22 L. G. R. 460; 
27 Cox, 0. C. 655, C. A. 

553d. Recommendation for deportation 

— Right of appeal.]—- R. v. Graham Camp- 
bell, Exp . Ahmed Hamid Moussa, No. 558h, 
post . 

553e. Stateless aliens.] — Two aliens 

found guilty at the County of London Ses- 
sions of receiving stolen goods were natives 
of the late Russian Empire. At the date of 
their trial they were not recognised as 
nationals by the U.8.S.R., & were therefore 
stateless. The Deputy-Chairman of the 
London Sessions recommended that they 
should be deported. He knew that the 
recommendation could not be carried out, 
but intended by it to direct the attention of 
the Secretary of State to the question of 
whether he should make an order under Aliens 
Order, 1920, Art. 11, imposing restrictions 
on the activities of the prisoners in this 
country : — Held : the Deputy-Chairman had 
no jurisdiction to recommend deportation 
in these circumstances, & his recommenda- 
tion should be quashed. — R. v. Goldfarb, R. 
V. SZCZENSLIVE, [1936] 1 All E. R. 169 ; 154 
L. T. 408 ; 100 J. P. 120 ; 52 T. L. R. 254 ; 
80 Sol. Jo. 267 ; 25 Cr. App. Rep. 161 ; 34 
L. G. R. 184 ; 30 Cox, C. C. 360, C. 0. A. 
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557. Add. Citation:— 2Q Cox, C. C. 16, D. C. 


558a. — - Allens Order, 1920.] — (1) 

The word M keeper ” in the above Order 
of 1920, art. 20 (2), includes the lessee of 
a house who lets unfurnished rooms in the 
house in separate lettings to tenants at weekly 
rentals & employs another person to manage 
the house for him. 

(2) A flat let on a seven years’ lease would 
not constitute “ premises ” within the above 
Order of 1920, art. 6, but that art. does not 
apply to rooms in a leasehold house let un- 
furnished on weekly tenancies, there being 


a manager of the house employed by the 
lessee whose duties include cleaning the 
common stairs, ways & places, the mainte- 
nance of electric light, & so on. — Rodda v. 
Godfrey (1926), 95 L. J. K. B. 704 ; 90 
J. P. Ill ; 42 T. L. R. 473 ; 24 L. G. R. 
311 ; 28 Cox, O. O. 209, D. O. 

658b. .] — The fact that 

the keeper of any premises to which the above 
Order of 1920, art. 7, applies knows that a 
person staying at such premises is a British 
subject, does not excuse compliance with the 
obligation to require such person to sign a 


6521. Aliens Restriction Order. 1916 
— Power of expulsion in war time — 
Valxdilv of Order — Power to specify 
destination.) — Retd: par. 25 of tne 
above Order wan within the authority 
conferred by War Precautions Act, 
1914-1916, «. 6; it conferred a dis- 
cretion upon the Minister to make an 
order for the deportation of any par- 
ticular Aden, (Sc authorised his subse- 
quent arrest & detention & the placing 
him on board a ship chosen by the 
Minister, & his detention there whilst 
the ship was in the territorial limits of 
the Commonwealth ; & such an order 
was not rendered invalid by the fact 
that the Minister made it tor the 
purpose of carrying out an agreement 
by which the Commonwealth Govt, 
was under an obligation to the country 
of which the particular alien was a 


subject to assist as far as possible in 
enforcing the return to that country 
of persons liable to military service 
there. — F prrando v. Pulbce (1918), 
25 O. L. B. 241.— AUS. 

sp. Necessity of com • 

munication of deportation order to alien.] 
— Par. 2 j of the above Order does not 
require communication to the alien 
of a deportation order made under it 
by the Minister of Defence. — Mbtkb 
r. Poynton (1920), 27 C. L. R. 436. 
—AUS. 

§r. Form of deportation 

order .) — Such order need not be In 
any particular form. — J b&oer «. 
PEABCE (1930). 28 C. L. R. 688. 
—AUS. 

sw. Aliens Restriction Order , 1915 
— Power of expulsion in tear time — 

66 


Subject of allied State liable for military 
service .}— The Minister having ordered 
the deportation of an Italian subject 
for military service, the ot. refused 
an application for a rule nisi for 
habeas corpus, the matter being in 
the Minister's discretion under the 
above Order . — Ex p. Maggi (1918). 18 
8. R. N. 8. W. 150.— AUS. 


PART IX. 

ix. Registration — No proof of no 
i vrmarunt vtaoe of residence. 1 — Deft, 
as convicted for neglect to register as 
a enemy alien. There was no e videnoe 
lat deft, had no permanent place ot 
widence in Canada: — Held: the charge 
>uld not succeed. — R. v. Hackman 
919), 44 O. L. R. 224 ; 15 O. W. N. 
10.— CAN. 
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statement as to bis nationality . — WILLIAMS 
p. Jom, £1928] 2 K. B. 227 ; 97 L. J* K. B. 
806; 139 L. T. 167 ; 92J.P.70; 44 T. L. R. 
611 ; 26 L. G. B. 818 ; 28 Cox, 0. 0. 605, D. 0* 

5586. Allens Restriction (Amendment) Act, 

1919 (o. 92) — Restrictions as to ohange of 
name — Carrying on business under pre-war 
name.] — Heap., who was an alien, A whose 
seal name was Karel Kollross, purchased in 
1921, A continued to carry on, a business 
under the name of the Widmore laundry, 
which business had been carried on under the 
same name by his predecessors for many 
years before Aug. 4, 1914. Apart from the 
laundry business resp. continued to be known 
as Karel Kollross, A he was registered in 
that name as the proprietor of the Widmore 
Laundry under Registration of Business 
Names Act, 1916 (c. 58). An information 
having been preferred against resp. for using 
the name Widmore Laundry, being a name 
other than that by which he was ordinarily 
known on Aug* 4, 1914, contrary to sect. 7 
of thp Act of 1919, the justices dismissed the 
Information : — Held : the justices were right, 
as reap, had committed no offence against 
.sect. 7 (1), by taking oyer an old-established 
business with a pre-war name & continuing 
to carry it on under that name. — Brunning 
* v . Kollross, [1923] 1 K. B. 311 ; 92 
L. J. K. B. 323 ; 128 L. T. 600 ; 87 J. P. 
41 ; 39 T. L. B. 129 ; 67 Sol. Jo. 278 ; 21 
L. G. B. 108 ; 27 Oox, 0. 0. 383, D. 0. 

658d. Addition of “ & Co.’*]— An 

alien uses a name “ other than that by which 
he was ordinarily known ” on Aug. 4, 1914, 
contrary to sect. 7 (1 ) of the Act of 1919, if he 
adds to the name by which he was ordinarily 
known on that date the words “ A 0o.” — 
Evans v. PiaUneau, [1927] 2 K. B. 374 ; 96 
L. J. K. B. 734 ; 137 L. T. 482 ; 91 J. P. 97 ; 
43 T. L. B. 524 ; 25 L. G. R. 321 ; 28 Oox, 
0. O. 410, D. 0. 

658e. Prosecution under— Whether 

offenoes triable on Indictment.] — (1) On a 
prosecution for an offence against a statutory 
Order, an objection that the Order has not 
been proved must be taken before the ct. at 
the trial. It is too late to take the point for 
the first time on appeal. 

(2) In cases under the Act of 1914, s. 1 (4), 
A the Act of 1919, s. 13, when any question 
arises whether the person charged is an alien 
or not (die onus lies upon him to prove that 
he is not an alien. 

(3) Offenoes against the Act of 1914 A the 
Act of 1919 are punishable only in the manner 
prescribed by the statutes, namely on sum- 
mary conviction, unless the person charged 
with the offence claims the right under Sum- 
mary Jurisdiction Act, 1879 (c. 49), s. 17, 
to be tried with a jury. Where, therefore, 
an offence under thoee Acts was treated by 
the magistrate as an indictable one A the 
case sent for trial before quarter sessions 
without any claim for trial with a jury having 
been put forward by prisoner, the conviction 
at the sessions was quashed. — R. t>. Kakelo, 
[1923] 2 K. B. 793 ; 92 L. J. K. B. 997 ; 129 
L. T. 477 1 37 J. P. 184 ; 39 T. L. R. 671; 
68 Sol. Jo. 41 ; 27 Oox, €. 0. 454 ; 17 Or. 
App. Bap. 150, O. 0. A. 

558L Proof of Order.] — R. v. 

Kakelo, No. 558e, ante. 


5581 g. Proof of absnags .] — R. v. 

Kakelo, No*558e, ante. 

558h. Appeal — Effect of ambiguous 

u] — Appct. was charged under Aliens 


£S£ 


M 


Order, 1920. with, being an alien, having 
failed to notify his change of address. When 
before the magistrate he was asked “ Are you 
an Egyptian ? 99 to which he answered 
u Yes.” He was then asked 44 Did you tell 
< the registration officer that you intended to 
change your residence, A tell him when A 
where you were going P M to which he 
answered “ No/* Thereupon the magistrate 
entered a plea of guilty & sentenced appct. 
to imprisonment for one month A recom- 
mended the making of a deportation order 
against him : — Held : appct. had not pleaded 
guilty or admitted the truth of the charge 
within Summary Jurisdiction Act, 1879 
(c. 49), s. 19, or Criminal Justice Administra- 
tion Act, 1914 (o. 58), s. 37, A, therefore, 
he had a right of appeal to quarter sessions 
by virtue of those sections. — B. v. Graham 
Campbell, Ex p. Ahmed Hamid Moussa, 
[1921] 2 K. B. 473 ; 90 L. J. K. B. 818 ; 125 

* L. T. 310 ; 85 J. P. 189 ; 37 T. L. R. 611 ; 
19 L. G. R. 461 ; 26 Oox, O. 0. 747, D. 0. 

5581. From recommendation 

for deportation/ — R. v . Graham Campbell, 
Ex p. Ahmed Hamid Moussa, No. 558h, ante . 

558j. Aliens Order, 1920 — Effect on acquisi- 

tion of English domicile.} — In a husband’s 
suit for dissolution of marriage the wife 
objected to the jurisdiction on the ground 
that the domicil of the husband was not 
English. The husband was a waiter of 
Italian nationality A was registered as an 
alien in England, A as such was subject to 
the restrictions A liabilities imposed by the 
Aliens Restriction Act, 1914 (c. 12), A the 
Aliens Order, 1920 : — Held : the provisions 
of the Act of 1914 A the Order of 1920 did 
not preclude petitioner from acquiring an 
English domicil of choice. — Boldrini v. 
Boldrini A Martini, [1932] P. 9 ; 101 
L. J. P. 4 ; 146 L. T. 121 ; 48 T. L. R. 94 ; 
75 SoL Jo. 868, C. A. 

658k. Prosecution under — Effect of 

receiving inadmissible evidence.] — At the 
trial of applt. who was a British subject by 
birth, for an offence against art. 6, para. 1 ( a ) 
of Aliens Order, 1920, A for mjdrittg an untrue 
statement for the purpose of procuring a 
passport, the prosecution endeavoured to 
prove by means of a photostatic copy of a 
certificate of naturalisation authenticated by 
the seal of the United States of America 
that applt. had lost his British nationality. 
Applt, was convicted on both charges; A on 
appeal it was conceded by the Grown that 
the document ought not to have J Men ad- 
mitted in evidence, inasmuch as the mode of 
authenticating the document did not fulfil 
the requirements of Evidence Act* 1851 
(c. 99), s. 7 : — Held : though the prosecution 
might have proceeded at the trial on the 
basis that under Aliens Restriction Act, 
1914 (o. 12), s. 1 (4), the burden of proving 
that he was not an alien lay cm applt., they 
had not taken this course, but had them* 
selves accepted the burden of proof A en- 
deavoured to discharge it by putting In 
evidence an inadmissible document, A accord- 
ingly the conviction must be quashed.-~~R. g. 
Shadow (1938), 24 Or. App. Rep. 59, 0. 0. A. 
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5&8L Possession of altered passport — 

Whether mens rea necessary.] — Applt. was 
convicted of being in possession of an altered 
passport without lawful authority contrary 
to ait. IS, para. 4 (d) t of the Aliens Order, 
1920. On appeal to quarter sessions it was 
found as a fact that he did not know that the 
passport was altered, but honestly believed, 
on reasonable grounds, that it had been 
issued to him in the ordinary course by the 
proper authority in a foreign country : — 
Held : the requirements of art. 18 are impera- 
tive, &, if a person is in fact in possession of 
an altered passport, it is neither necessary 
for the prosecution to prove guilty knowledge 
of the alteration, nor open to deft, to secure 
acquittal by proof that he did not know, Sc 
had no reason to suspect, that the passport 
was altered. — C hajutin v. Whitehead, 
[1938] 1 K. B. 606 ; [1938] 1 All E. R. 159 ; 
107 L. J, K. B. 270 ; 168 L. T. 277 ; 102 
J. P. 117 ; 64 T. L. R. 327 ; 82 Sol. Jo. 
176 ; 36 L. G. R. 187 ; 31 Oox, 0. C. 28, D. 0. 

669. Add* Annotation : — Refd. Ronnfeldt v. 
Phillips (1918), 85 T. L. R. 46. 

560. Add. Annotations : — Consd. Ernest v. Metro- 
politan Police Comr. (1919), 89 L. J. K. B. 42. 
Refd. Brightman v . Tate (1919). 35 T. L. R. 
209 ; Re Be Keyser’s Royal Hotel, Be 
Keysets Royal Hotel r. R., [1919] 2 Oh. 197 ; 
Chester v. Bateson, [1920] 1 K. B. 829; 
Fowle v. Monsell (1920), 90 L. J. K. B. 105 ; 
Gumey v.' Houghton (1920), 123 L. T. 700 ; 
Hudsons* Bay Co. v. Maclay (1920), 30 
T. L. R. 409 ; R. v. Leman Street Police 
Station Inspector, Ex p . Venicoff, [1920] 
3 K. B. 72 ; R. v. Wormwood Scrubbs Prison, 
[1920] 2 K. B. 305 ; Shutter v. Rolfe (1920), 
80 T. L. R. 828 ; R. v. Cannon Row Police 
Station Inspector, Ex p. Brady (1921), 91 
L. J. K. B. 98. Refd. R. v. Minister of Health, 


Ex p . Y&ffe, [1930] 2 E. B. 98. Mentd. 
Brown v. B&genham 17. 0. (1929), 98 
L. J. K. B. 665. 

661. Add. Annotations : — Refd. R. v. Secretary of 
State for Home Affairs, Ex p. O'Brien, 
[1928] 2 K. B. 861. Mentd. Re Clifford Sc 
O ’Sul li van, [1 92 1 ] 2 A. 0. 470 ; Secretary of 
State for Home Affairs v. O'Brien, [1923] 
A. C. 003. 

601a. Restrictions as to change of name — 

Validity.] — Applt.. a foreigner by birth, 
became a naturalised British subject in 1912, 
Sc changed his name by deed poll in 1915 
from Ernst to Ernest. In 1919 he was 
convicted under reg. 14h of the above 
regulations, for that, not being a natural- 
born British subject, he used a name other 
than that by which he was ordinarily known 
at the beginning of the war. He contended 
that reg. 14h was ultra vires ^ on the 
ground that it was not competent by Order 
in Council, issued under Befence of the 
Realm Act., 1914 (c. 8), to deprive him of 
any rights, powers, or privileges which were 
not at the same time taken away from all 
British subjects ; Sc that the regulations 
purported to override an Act of Parliament, 
although there was no power under the Act 
of 1914 to do so : — Held : reg. 14h was not 
ultra vires because it discriminated between 
naturalised Sc natural -born British subjects* 
Regulations made by the King in Council 
under Befenoe of the Realm Act, 1914 (o. 8), 
have all the force of a statute Sc may take 
away a statutory privilege or impose a 
statutory duty. — Ernest v. Metropoutan 
Police Comr. (1919), 89 L. J. K. B. 42 ; 
121 L. T. 222 : 83 J. P. 182 ; 35 T. L. R. 
612 ; 17 L. G. R. 448 ; 20 Oox, 0. 0. 458, B. C. 

563. Add. Citation 20 Oox, 0. C. 58, B. 0. 


ALKALI WORKS. 

See Insurance; Public Health. 


ALLOTMENT OF SHARES. 

See Companies. 


AMICUS CURL€. 

See BUbbistebs; Criminal Law. 


57 



Cam 20 - 107 . 


English and Empire Digest Supplement. 


ANIMALS. 

Part II. — Property in Animals, 


20. Add. Annotation :■ — Reid. Peech v. Beet 
(1930), 99 L. J. K. B. 637. 

82. Add Annotation : — Coned. Nicholle v. Ely 
Beet Sugar Factory, Ltd., [1936] Oh. 343. 

84. Add. Annotation $ : — Ae to (3) Apld. Nicholle 
v . Ely Beet Sugar Factory, [1931] 2 Oh. 84. 
Reid. Granby v. Bakewell U. D. 0. (1923), 
87 J. P. 106 ; Peech v. Beet (1930), 99 L. J. 
K. B. 637 ; Nicholle v. Ely Beet Sugar 
Factory, Ltd., [1930] Oh. 343. 

48. Add. Annotation : — Reid. Be Powell, Dodd v. 
Williams, [1921] 1 Oh. 178. 

44. Add. Annotations : — As to , (1) Refd. Be 
Powell, Dodd v. Williams, [1921] 1 Ch. 178. 
As to (2) Coned. Be Powell, Dodd v. Williams, 
[1921] 1 Ch. 178. 

46. Add. Annotations : — Refd. The Tubantia, 
[1924] P. 78 ; Hollywood Silver Fox Farm, 
Ltd. v. Emmett, [1936] 1 All E. R. 826. 

46. Add. Annotation : — Reid. The Tubantia, 
[1924] P. 78. 

48.* Add. Annotation : — Consd. Kearry v . Pat- 
tineon, [1939] 1 K. B. 471 

60a. .] — Bees are feres natures , but when 

hived they become the qualified property 
of the person who hives them. The owner 
of a swarm of bees has no legal right to follow 
the bees on another man’s land. When a 


swarm of bees settles on another person’s 
land, the former owner of the bees loses his 
right in them, which again become feres 
natures. — :Kjcarry v. Pattinson, [1939] 1 

K. B. 471 ; [1939] 1 All E. R. 66 ; 108 

L. J. K. B. 168 ; 100 L. T. 101 ; 66 T. L. R. 
300, C. A. 

65. . Add. Annotation : — Reid. Farey v. Welch 
(1929), 28 Cox, C. C. 004. 

67a. — - Unlawful taking — Larceny Act, 1861 
(e. 96), s. 23 — Necessity lor mens rea.] — 
Held ; above sect, applies the general law of 
larceny to pigeons so far as it does not apply 
to them already : & consequently, a taker 
who honestly believed the pigeons taken to 
be his own was not within the sect. — Farey 
v. Welch, T1929] 1 K. B. 388 ; 98 L. J. K. B. 
318 s 140 L. T. 600 ; 93 J. P. 70 ; 46 T. L. R. 
277 j 27 L. G. R. 163 ; 28 Cox, C. C. 604, 
D. 0. 

Annotation : — Expld. & Dbtd. Ootterill v. Penn, [1936] 1 
K. B. 53. 

78. Add. Annotation : — Refd. The Tubantia, 
[1924] P. 78. 

80. Add. Annotation : — Refd. Farey v Welch, 
[1929] 1 K. B. 388. 

90. Add. Annotations: — As to (1) Consd. Be 
Powell, Dodd v. Williams, [1921] 1 Ch. 178. 
As to (2) Refd. Be Powell, Dodd v. Williams, 
[1921] 1 Oh. 178. 


Part III. — Rights and Liabilities of Owners of Animals. 

101. Add. Annotation : — Apld. Barnard v. Evans, I 107. Add. Annotation : — Refd. Stearn v. Prentice, 
[1926] 2 K. B. 794. I [1919] 1 K. B. 394. 


PART II. SECT. 1, SUB-SECT. 1. 
ft. Camel .] — Under the oondltion 
of affairs which has existed in Western 
Australia for many years, camels are 
to be regarded as belonging to the 
class of domestic animals. — Nad a 
Shah v.Slbkman(1917). 19 W. A.L. R. 
119.— A US. 

ag. Ranch - bred fox.) — Held : a 
domestic animal.— E bers v. Mao 
Baohern. [1932] 3 D. L. R. 415; 4 
M. P. K. 338.— CAN. 

PART II. SECT. 1, SUB-SECT. 2. 

■k. Steer — What amounts to stealing.) 
— R, v. Wood, [1934] 1W.W.R. 191. 
—CAN. 


PART II. SECT. Z, SUB-SECT. 1.— A. 

IS 11. .] — A fox bom 

ft reared in captivity escaped ft was 
killed br defts. upon a stranger's land 
a week later : — Held : the fox was an 
animal fens natures ; pltf.*s qualified 
property therein oame to an end when 
the animal eeoaped ft was reduced into 
actual possession by defts. ; there was 
no immediate pursuit, nor was there 
animus revert endi. — C ampbell v. Hep- 
let (1917). 89 O. L. R. 628 ; 37 
D. L. R. 289.— CAN. 

50 II. — — Damage to hives.) — A bee 
is not an animal within Criminal Law 
Consolidation Aot, 1876 (8. A), s. 119. 
— R. v. Nxtsghkx, (1928] 8. ▲. 8. R. 
229.— AUS. 

PART XI. SECT. 2, SUB-SECT, 2. 

74 ii. Animal killed by tree- 

passer.) — When a person kills a wild 
animal on the property of another 
the- carcass does not belong to the 


to demand &, if refused, seize the 
oaroass, ft such persons as help him to 
exercise his right are doing no wrong ; 
but as against any other person, the 
killer has a right to retain possession 
of the oaroass. — R. v. Artu Rantra 
( 1924), I. L. R. 3 Pat. 549.— IND. 

PART II. SECT. 3. 

sb. As between husband <£ wife — 
Wife's cattle on husband's farm .) — 
Where cattle belonging to a wife are 
placed on her huB band’s farm, fed from 
the crops grown thereon ft looked after 
by him in carrying on farming opera- 
tions, not as her agent or manager, 
but as his own business, ft the offspring 
of the original stock are treated in the 
same way ft sold, from time to time ft 
the prooeeds invested in other stock, 
the increase of the original animals ft 
the animals bought from the prooeeds 
of the sale oannot be claimed by the 
wife.— M inakxr v. Hadden, [1917] 3 
W. W. R, 774.— CAN. 

so. Brood of tame db domestic animals 
— Belongs to owner of dam or mother .) — 
Calhoun v. Reid (SaskA [1927] 4 
D. L. R. 808 ; [1927] W. W. R. 429.— 
CAN. 

PART HI. SECT. 1. SUB-SECT. 1.— B. 

108 Itt. No actual interference 

with sheep.) — The accused was prose- 
cuted under sect. 537 (a) of the Criminal 
Code for the killing of a dog. It was 
admitted that the dog was shot ft 
killed by the accused while on accused’s 
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S remises. The accused alleged that 
tie dog was chasing ft worrying his 
oattle : — Held : no danger to sheep 
being involved, Sheep Protection ft 
DogLicensing Act, R.S.S., 1930, s. 3 (c) 
did not afford a defence ; & the accused 
must prove that he fired the shot 
either because the dog was molesting 
his cattle or because he had reasonable 
apprehension that Jt was about to 
injure his cattle ft he believed they 
could be protected in no other way; 
the mere fact that the dog was tres- 
passing was no excuse. On the evi- 
dence the defence failed. — R. (Steel) 
v. Stewart, [1937] 1 W. W. R. 400. — 
CAN. 


sd. Straying bull tied up during 
night — Released db driven away next 
day — Subsequently found dying. ]— Deft, 
tied up over night a bull which had 
strayed on his premises, to prevent it 
damaging his oows ft released it next 
day ft drove It away. In the evening 
It was found castrated near the 
boundary of deft.’s farm ft died the 
next day. In an aotion for damages : 
— Held : deft. ’s actions were justified, 
ft tn the absence of evldenoe as to 
when or how or by whom the animal 
was injured, pltf. could not suooeed. — 
Fioowioh v . Malbshchak. [1924] 4 
D. L. R. 685 ; 8 W. W. R. 308. — CAN, 

PART III. SECT. 1, SUB-SECT. 1.-0. 

104 0. .1— The making use of 

dogs to drive away hwpanmg oattle 
is not wrongful where In doing eo the 
oattle are not wilfully or negligently 
injured. — C halefour «. Gretxen, 
[19301 iW.W.R. 77.— CAN. 
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109. Add Annotation : — Consd. Hines v. Tousley 
(1920), 95 L. J. K. B. 773. 

110. Add. Annotations : — Consd. Barnard v. Evans. 
[1925] 2 K. K. 794 ; Cotterill v. Penn, [1936] 
1 K. B. 63. 

117. Add Annotation : — Retd. Nye v. Niblett 
(1917), 87 L. J. K. B. 590. 

919. Add. Annotations : — Consd. Horton v.Gwynne, 
T1921] 2 K. B. 001. Apid. Farey v. Welch, 
[1929] 1 K. B. 388. Expld. & Dlstd. Cotterill 
v . Penn, [1930] 1 K. B. 53. 

129. Add. Annotation: — As to (2) Refd. Symons 
v . Southern By. Co. (1935), 153 L. T. 98. 

184. Add. Annotations : — Retd. British Petroleum 
Co. v . A.-G. for Ceylon, [1920] A. 0. 147 ; 
Hall v . Brooklands Auto-Racing Club (1932), 
48 T. L. B. 540. 


186a. Negligent driving by farrier — Measure of 
damages.] — In an action for negligent driving, 
whereby pltf.’s horse was injured, it appeared 
that the horse was sent to a farrier’s for six 
weeks for the purpose of being cured, & that 
at the end of that time it was ascertained that 
the horse was permanently damaged to the 
extent of £20 : — Held : the proper measure 
of damages was the keep of the horse at the 
farrier’s, the amount of the farrier’s bill, & 
the difference between the value of the horse 
at the time of the accident & at the end of 
the six weeks ; but pltf . ought not to be 
allowed also for the hire of another horse 
during the six weeks. — Hughes v. Quentin 
(1888), 8 C. & P. 703 ; 173 E. B. 081, N. P. 


—Apia, ureenoirc v. omee iioyoj, , 
The Medians (1900), 09 L. J. P. 05. 




PART IIL SECT. 1, SUB-SECT. 1. — E. 

M. Claim against custodian of 
animal — Onus of proof as to absence of 
negligence. ] — The onus is upon the 
custodian to show that the injury did 
not occur through his act or negligence 
only where it ia shown that the injury 
occurred when the animal was or should 
have been in his custody or control, or 
that he was under an obligation to 
account tor it to the owner. — Ficowich 
v. Maleshchak, [19241 4 D. L. R. 585 ; 
3 W. W. R. 308.— CAN. 

126 v. .1 — Pltf.’s cow died 

from choking over an onion from a 
dump of culled onions which deft, had 
dumped in the space occupied by an 
“ A ” fence between the adjoining 
fields of pltf. Sc deft. It was found that 
the onions were doner to deft.'s side 
of the fence than to pltf.’s, & there was 
a break in the rail on pltf. *s side through 
which the cow got access to them & 
that if it bad not been broken the 
aocident would not have happened : — 
Held : as it was the duty of pltf. to 
keep his side of the fence in repair the 
cow was a trespasser, 8c, therefore, 
deft, was not liable for its loss. — 
Schneider v. Hee Fong, [1935 ) 1 
W. W. R. 366 ; 2 D. L. R. 812.— CAN. 

132 ila. Animal falling in well 

— Animal lawfully at large.) — Pltf.’s 
horse while lawfully running at large 
was killed by foiling into on open well 
on deft. *s land. Deft., who knew of 
the open well, was residing outside the 
province, the land being occupied by 
a tenant: — Held: deft,’s breach of 
Open Wells Act gave pltf. a right of 
action “ on a tort oommitted within 
the Jurisdiction,” justifying allowance 
of the issue of a wilt for service on 
deft, ex juris. — Brotherson v. Ken- 
nedy, [19191 2 W. W. R. 803 : 47 
D. L. R. 131 ; 12 Saak. L. R. 304.— 
GAN. 

182 Ub. What is an" open 

teeB.”) — Whether a well is an ” open 
well ” or not is a question of fact to be 
proved at the trial While it might be 
an ” open well ” if Insecurely covered, 
the tact that an animal falls into it 
without any evidence of how It 
occurred does not prove it such, nor 
does the fact that the material of the 
covering was seven years oldv— Drtb- 
d ale c. Reid, [J920] 3W.W.R. 832. — 
CAN. 

18211 e. Animal unlawfully 

at tope.]— Owners of such animals have 
oo right of action where they are UUed 
or injured by fallingloto an open well. 
—Dille ». Grbat West Life assur- 
ance CO* [19281 3 D. L. R. 389; 
[1926] IW.W.B. 342 ; 20 Sask. L. JEL 
546.— CAN. 

182 11 d. —-.J— Where 

pltf. proves that his stock strayed on 
to deft.’* premises Sc there fell into a 
well A was killed, he has established a 
primS fade violation of the Act, A 


where deft.'e only explanation 1 b that 
he erected a protection reasonably 
sufficient to keep animals away from 
the well, but that the animal la question 
somehow or other got Into the well, 
he has not rebutted the primA facie 
case, especially where the circumstances 
Justify the Inference that the animal 
got through the protection by doing 
that wbioh animals are wont to do. — 
Pitman v. Brown, [1825] 3 D. L. R. 
61 ; [1925] 2W.W.R. 36 ; 19 Sask. 
L. R. 362.— CAN. 

182 ii s. Ignorance of 

owner as to existence of well .) — An 
owner of land on which there 1 b an 
open well oontrary to statute cannot 
rid himself of liability for damages 
caused thereby by pleading that ne 
did not know It was there. — Hudson 
v. Silzer (Sask.), [19191 3 W. W. R. 
575 ; 49 D. L. R. 125.— CAN. 

132 III a. .}— The digging 

by a municipality of a ditch dangerous 
to animals alongside the travelled 

f >ortion of a highway & the leaving of 
t unprotected, was held to be a mis- 
feasance which rendered the munici- 
pality liable for the loss of a horse 
which plunged into the ditch Sc was 
killed.— Howell v. Wilton Rural 
Municipality No. 472 (1922), 66 
D. L. R. 321 j 15 Sask. L. R. 427 ; 
[1922] 2 W. W. R. 568.— CAN. 

182 iv. Animal falling in exca- 

vation.) — Deft. 8c pltf. were neighbours. 
Pltf. ’s cow while running at large fell into 
an excavation on deft.’s land : — Held : 
pltf. could not recover damages. — 
Pittzen v. Sbokluk, [19211 2 W. W. R. 
686 : 16 Alto. L. R. 482.— CAN. 

182 v. .] — The owner or 

occupier of land will be liable in dam- 
ages for any lose of stock resulting 
from failure to guard against aooess 
to an excavation. — Kellogg v. Dappen 
(1922), 69 D. L. R. 528 : [1922] 3 
W. W. R. 673.— CAN. 

132 vi. Cellar of unused 

house.) — Deft, owned unfenced land on 
which was an unused open house with 
a cellar beneath. Pltf. *s horse, running 
at large, got .kit* the house, &, while 
there, one or its feet broke through 
the floor above the cellar &, being 
unable to withdraw (t, it died : — Held : 
the animals must take the land as 
they find it. Sc Open Wells Act did not 
apply. — W rublrski v. Luff, [1923] 
2W.W.R. 764.— CAN. 

si. — — — — Where there is a 
bye-law permitting cattle to run at 
large Sc such cattle are injured by the 
barbed wire of a fence which has fallen 
down through the rottenness of its 
posts, the owner of the fence is liable 
for the Injury to oattle lawfullyon the 
highway. Sc injured thereon. — Chase v. 
Coleridge, [1917] 8W.W.R. 788,— 
CAN* 

s U. On racecourse-injury to 

racehorse.) — Applfc.** racehorse was 
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injured on resp.'s racecourse by a 
splinter from a stake used to flag oil 
a portion of the regular course, which 
had become dangerous owing to heavy 
rain : — Held : resp. having taken 
proper steps to ensure that the course 
was as safe as reasonable care Sc skill 
could make it, 5c the risk not being in 
the nature of a " trap,” no liability 
attached for the injury. — Waokrow v. 
Takapuna Jockey Club, [1928] N. Z. 
L. R. 249.— N.Z. 

137 xfii. .) — The mere 

fact that a government railway line 
passing through pastoral country Is 
unfenced cannot be taken as an implied 
permission by the Transport Comrs. for 
stock of adjoining landowners to be 
upon, or to cross, such line. An 
animal straying on such a railway line 
1 b a trespasser, Sc the only duty owed 
by the Transport Comrs. to the owner 
of the animal Is not recklessly to die- 
rard its presence, or intentionally to 

Hot injury upon it. — N ew South 

Walks Transport Comrs. v. Barton, 
[19331 Argus L. R. 228 ; 6 A. L. J. 459 ; 

49 C. L. R. 114 ; 33 8. R. N. S. W. 507 ; 

50 N. S. W. W. N. 230.— AUS. 

137 xiv. Negligence of 

owner.) — An action will not lie for 
damages for the loss of cattle killed by 
a train when the cattle were on the 
railway line through the negligence 
of pltf. — Nelson v. Grand Trunk 
Pacific Ry. Co. (1920), 61 D. L. R. 
141.— CAN. 

137 xv. .1 — Whore 

cattle at large upon the highway are 
killed at a level crossing the person 
conducting them cannot recover unless 
he was in a position to prevent an 
accident, — C. N. R. v. Smith, [19381 
3 D. L. K. 704.— CAN. 

k I. Grain left accessible to stock- 
injury from eating — Grain escaping from 
granary .) — Where animals straying 
upon the premises were injured by 
consuming grain which had escaped 
from a granary through no fault of 
the grower : — Held : deft, was not 
liable under Open Wells Act, R. 8. S. 
(o 124), s. 3. — Hill v. Mallaoh, [1918] 
1 W. W. R. 10 ; 10 Sask. L. E. 419; 
37 D. L. R. 709.— CAN. 

k II. Animal lawfully at 

large .) — Where the non-observance by 
a proprietor of land of Open Wells 
Act. R. 8. 8., 1909 (o. 124), s. 8. 
results in injury to animals lawfully 
at large which have strayed upon, his 
land, he Is liable In damages to their 
owner. — Watson v. Guillaume, [1918] 
2W.W.R. 1047 ; 11 Sask. L. R. 348 ; 
42 D. L. R. 380.— CAN. 

k m _____ . Granary reason- 

ably fit for grain.}— Held “deft*, were 
not liable for damages for injury to 

E '“ ’ horses, while lawfully running at 
, caused by eating wheat which 
run from a granary on defts,’ 
premises, in view of the Jttty’s finding 
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189* Add Annotation* s — Gonad. Dimater v. Hollis* 
(19181 2 K. B, 795. Held* Hall v. BrooUanda 
Auto-K&clng Club (1982)* 48 T. L. B. 546; 
Hillen v. 1. C. I. (Alkali)* Ltd., [1934] 1 
B. 456. 

140. Add . Annotation: — Raid. Bottomley v. 

Bannister (1981)* 101 L. J. K. B. 46. 

145. Add* Annotation : — As to (1) Retd. British A 
Foreign Marine Insoe. v. Gaunt* [19211 2 
A. 0. 41. 

145a. Animal kUled — Meaning of M external & 
visible Injury/*] — A policy of insurance pro- 
vided that an insurance co. should indemnify 
the insured against death solely attributable 
to accidental external A visible injury to any 
horse the property of the insured* duly 
certified by a veterinary surgeon* A further 
provided that the due observance A fulfilment 
of the conditions of the policy should be a 


condition precedent to any liability of the 
co. under the policy. The insured’s horse* 
drawing a loaded van* got out of the driver's 
control, bolted* A fell into a ditch with the 
van on top of it* A died in consequence of the 
pressure of a shaft upon its windpipe. There 
was no mark visible on the skin of the horse* 
A no certificate of a veterinary surgeon was 
obtained t — Held: (1) it was not necessary 
that there should have been any mark 
visible on the skin of the horse* A the injury 
was external A visible $ A (2) it was a con- 
dition precedent to the insured's right to 
recover that the death of the horse should 
be duly certified by a veterinary surgeon, 
but* on the facts of the case* the oo. had 
waived compliance with such condition. — 
Burridge A Son v . Haines (F. H.) A Sons* 
Ltd. (1918), 87 L. J. K. B. 641 •* 118 L. T. 
681 ; 62 Sol. Jo. 521, D. O. 


that the granary was reasonably St 
for storing the wheat as against 
animals running at large.— ‘-Glenn A 
Babb v. Schofield. [10281 2 DTL. B. 
810 ; [1028) S. 0. R. 208.— CAN. 

k if. — — — Animal treepassing, 1 
—If grain be left In such an unguarded 
condition as to permit of horses being 
attracted by It 8c eating it to thetr 
injury, the owner of the grain will be 
liable for the resulting damage, even 
though the horses are trespassers. — 
Fulton v. Randall, Gbs & Mitchell, 
I /TO.* [1018] 8 W.W. R. 881.— CAN. 

k v, .j — a person 

Who allows threshed grain to be acces- 
sible to Btook, Is liable in damages for 
the death of an animal resulting there- 
from, even though the animal was 
nnlhwfuUy at large, unless the owner 
of the animal when turning it at large 
knew that such grain was accessible 
to stock. — Haworth v. Webb (1022), 
05 D. L. R. 174 ; 15 Bask. L. R. 275 ; 
£1022) 1 W. W. R. 1Q70.— CAN. 

k vi. Pltf. alleged 

that deft, while engaged in seeding 
left out in his unfenoed ploughed field 
an unprotected waggon box which 
contained wheat at that pith's horse 
while lawfully running at large gorged 
itself with the wheat & died : — Held : 
deft, was not liable. — M ubsklman v. 
Zimmxrman (1022), 06 D. L. R. 850 ; 
[1022] 2 W. W. R. 040.— CAN. 

k vil. .] — The result 

of an action under Open Wells Act* 
R. 8. 8., 1090 (c. 109), does not depend 
upon Whether or not the animals 
injured were unlawfully at large under 
Stray Animals Act, R. S. S. 1920 
(o. 124). — Wenteall v. Perks, (1924) 
JW.W.R. 876.— CAN. 

k vill. Grain mixed with 

poisonous substance.] — No liability 
attaches to a railway oo. .for damages 
for the loss of cattle which die from 
eating grain which has become mixed 
with lead ore, where the grain was 
dropped upon the ground among the 
particles of lead ore by a customer of 
the railway oo. while unloading grain 
from the company's cars. — Dawson v. 
Paradise Mine k Canadian Pacific 
Ry. Oo., £10101 1 W. W. R. 400.— 
CAN. 

k lx. .J— The obligation 

Imposed by t)pen Wells, etc., Act* 
R.B. 8., lOtOlfc 100). a. 4. is an 
absolute one. A where another's animals 
hove been tutored ae the reeult of 
threshed grain being aooeaaible to them, 
the fact that the granary in question 
was reasonably fit for the storage of 
grain as against animals running at 
targe la no defence. — BcoaanmLp v. 
Glenn 8c Babb, £198?) 8 DTL. R. 188 j 

[10271 9 W. W. R.“““ - ~ 

404^— CAN. 

ni. — —R am mi ng Inis 

JWataeog.l— : DSC/wMto 


188 ; 21 Saak. I* R* 


automobile at dusk at twenty-five 
miles an hour with his lights on, ran 
into pltf.*s cow which he had not seen 
until vezy olose to it. He was held 
liable in damages. — Johnson v. Giffen 

STOMA* 888 ; 119,11 8 

n it. .] — Pawluk v. Free- 

sen, [19801 2 D. L. R. 091.— CAN. 

pi. Turkeys at large on high- 

way .] — Oronsbrrry v. Peterson 

(1086), 6 F. L. J. (Can.), 809.— CAN. 

p ii. Running over cow drinking 

from gutter.] — A motorist, colliding 
with a cow which bad stopped to drink 
from a gutter while being driven from 
pasture, is liable for damages on the 
prinoiple of res ipsa loquitur . — Crowley 
v. Gardner, [1086] 3 D. L. R. 705. — 
CAN. 

w L Liability of boatowner for 

act of repairer.] — A boatowner em- 
ployed a Joiner to repair his boats. 
The paint scrapings were left lying on 
the ground. & poisoned a cow that was 
gracing on the pasture : — Held : it was 
the boatowner J s duty to see that the 
paint sorapings were removed, 8c he 
was liable in damages for the cow's 
death. — Stewart v. Adams, [1020] 
8. O. 129 2 57 So. L. R. 88.— SOOT. 

w II. Animals lawfully at large — 

Whether poison hidden trap.] — Poison 
which deft, had put in bags on his 
unfenoed land & carefully covered with 
manure, 8c which, without his know- 
ledge, became exposed & oaused the 
death of pltf.*s cattle lawfully at lam, 
which entered on the land . — Held : 
not to constitute a hidden trap, — 
W inmill 8c Thomas v. Collins (Saak.; 
(10871 3 W. W. R. 385: rrn$d.,imi 
8 D. t. R. 353 1 1 W.T7.B. 705 ; 8! 
8. L. R. 188.— CAM. 

w 111. .1— Pltf. 3c 

deft, were farmers 8c occupied adjoin- 
ing lands separated by a three-strand 
wire line fence, secured by posts. 
Deft.’g servant in the oourae of spread- 
ing grasshopper poison on deft-’s 1" 


_ an open bag of the coi ^ 
on the ground at' five feet distance 
from the fence. A horse, 8c a number 
of oattle, property of pltf., nastnring 
on his land, were attmtsd by the 
smell of the poison, whioh constats in 
part of bran at salt, 8c having broken 
down one of the strands, were able 
from phi's land to reach the bag, &, 
eating the poison, they died. Pltf. 
sought to hSuTdett. liable for negli- 
srenoa. Deft. & his servant knew that 
the mixture was poisonous to horses 
8c os&tte, 8c that pltf. *s horse Jfcoattte 
few “ ^ tal*. Tfbefcher 


they 


tbat the poison was an 


8c the action „ 
Sinclair, [1018] 


appeal should be allowed 
m dismissed. — P eroshk c. 
LOW 8 W. W.rTISF; 4 


D. L. R. 817; 41 Man. L. R. 263- 
CAN. 

141 i. Wrong quantity in poisonous 
dip — Animals poisoned.] — Pltf. alleged 
that the death of his sheep was due 
to the presence of an exoess of arsenic 
in powder manufactured & sold by 
defts. whioh he had added, together 
with more than the quantity of water 
specified in defts.* printed instructions, 
to a solution through which the sheep 
had already been passed without 
injury : — Held : pltf. bad not proved 
that the death of the sheep was due 
to an excess of arsenic In the powder. — 
Cooper v. Visser, [1020] App. D. 111. 
—8. AF. 

PART 111. SECT. 1. SUB-SECT. 1.— G. 

o 1. — . .]— A claimant has a 

right of action to compel council 8c 
valuer to comply with the Acts as far 
as may be necessary to give effect to a 
valid claim for compensation ; but he 
has no right of action in the nature of 
appeal against the determination of 
the council or the valuation of the 
valuer. — Hogleu. Ernesttown Town- 
ship (1918), 41 O. L. R. 804 ; 18 
O. W. N. 347 : 41 D. L. R. 123.— CAN. 

oil. Mandamus .] — The 

direction to the umniciDal council to 
award compensation under the Act of 
10141s mandatory ; Sc they may by man- 
damus be required to obey the statute. 
—Noble v. Esquesing Township 
(1018), 41 O. L. R. 400 : 13 0. W. N. 
889 ; 41 D. Ii. R. 09.— 6AN. 

o ill. .] — If a town- 

ship oounoil fall to perform the duties 
Imposed upon it by s. 18 of the Act 
of 1014, a mandamus may be granted 
to compel the oounoil to make the 
inquiry directed by the sect. 8c award 
compensation. — Hudson 8c Hakdt 
v. -Biddulfh Township (1020), , 46 
0. R. 216.— CAN. 

, sf. Wanton killing of un- 

licensed dog.]— Notwithstanding the 
Act of 1917, B. O.. s, 8, one is liable In 
damages for causing death or Injury 
to an unlicensed mm In a sheep- 
protection district, if the* injury Is 
inflicted wantonly. — Wxlobrbs «. 
Ritchie, [1020] 9 W. W. R, 421 ; 62 
D. L. R, 648.— CAN. 

eg. Stoekfrands AcL R. S. S. G.. 
1024 — Offence againsL] — R. ex rel 

PART 111. SECT. 1, SUB-SECT. 1.— H. 

ah. Damage to mare in foaL] — An 
unborn animal, while it remains 4a 
vitro, has no independent existence as 
a chattel. In an action tar negUgeDoe 
owing to an injury sufieeed by a mare 
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151. After this case add “ See, also, Constitu- 
tional Law, Vd. XI., p. 689 ; Copyholds, 
Vol. XIII., pp. 21 et mqy 

154. Add. Citation .—17 0. B. N. S. 261, n. 

Add. Annotations: — Refd. Bead v. Edwards 
(1864), 17 O. B. N. S. 246 s Gayler & Pope 
v. Davies (1924), 93 L. J. X. B. 702. 

156a. .] — Manton v. Brocklebank, No. 

268a, post. 

156b. .} — (1) For injury caused by horses 

or cattle to property on or adjoining a high- 
way the owner is not liable in the absence of 
negligence or of wilful intention on his part. 

(2) The bolting of a horse which has been 
left unattended m a public street is primd 
fade evidence of negllgenoe on *the part of 
the owner. — Gayler A Pope, Ltd. v. 
Davies (B.) A Son, Ltd., [1924] 2 K. B. 76 5 
93 L. J. X. B. 702 ; 131 L. T. 607 j 40 T. L. R. 
691 ; 68 Sol. Jo. 686 . 

Annotation: — Generally, Refd. Deen v. Davies, [1935] 2 
K. B. 282. 

159. Add. Citation : — 02 Sol. Jo. 101. 

Add. Annotation : — As to (1 ) Refd. Richards 
v. Davies, [1921] 1 Ch. 90. 

162. After this case add “ See, now, Dogs Act, 
1906 (c. 32), s. 1 (1)(3).” 


168a. Cat killing pigeons.] — The owner of a cat is 
not bound to keep it from straying into a 
neighbour's land. 

A oat belongs to the class of anima ls 
mansuetm natures. For mischief done by it 
in following the oommon instincts of its kind, 
its owner is not liable. To make him liable 
he must have . knowledge of some vicious 
propensity beyond those common instincts. 
Therefore where a oat strayed from its 
owner’s land into the land of a neighbour A 
killed fowls A pigeons kept there: — Held: 
the owner of the cat was not liable. — Buckle 
v. Holmes, [1926] 2 E. B. 125 ; 95 L. J. 
K. B. 647 ; 184 L. T. 743 5 90 J. P. 109 ; 
42 T. L. R. 369 5 70 Sol. Jo. 464, 0. A 

Annotation : — Reid. Cutler 1 . United Dairies (London], Ltd., 
[1933] 2 K. B. 297. 

166. Add Annotation : — Consd. Hines 9 . Tousley 
<1926), 96 L. J. E. B. 773. 

167. Add. Annotation : — Consd. Manton v. Brockle* 
bank, [1923] 2 K. B. 212. 

168. Add. Annotation : — Refd. Performing Right 
Boo. v. Mitchell A Booker, [1924] 1 E. B. 762. 

174a. .1 — Anon. (1470), Y. B. 10 

Edw. 4, fo. 7, pi. 19. 

Annotations : — Refd. Right t>. Barnard (1674), Proem. K. B* 
379 ; Ricketts v. East & West India Docks, etc., Ry. 
(1852), 12 C. B. 160. 


the injury assessed damages on the 
basis of the mare & foal as separate 
chattels : — Held : the true measure 
of damages was for the mare In foal & 
not for the mare & foal separately, &, 
therefore, there must be a new trial. — 
Bell v. Thompson (1934), 34 8. R. 
N. 8. W. 431 ; 61 N. 8. W. W. N. 138.— 
AUS. 

PART III. SECT. 1. SUB-SECT. 2. 

sk. Stray Animals Act, 1920 (c. 124)— 
Meaning of animal — Turkey. ] — Since 
turkeys are not included under the 
words “ animal ** or u animals n In 
above Act an owner of a turkey, who 
enters upon another's land to get the 
turkey after It has strayed thereon 
commits a trespass. — S orlib e.McKEE, 

m l D. L. R. 249 ; U927J 1 W. W. R. 
1 Saak. L. R. 330.— CAN. 
am. Authorised round-up — Liability 
for trespass.) — A person who Is autho- 
rised by the Minister to conduct a 
round-up in pursuance of a petition 
therefor under sect. 125 (3) of Domestic 
Animals (Unorganised Territory) Act, 
1924, Is personally liable for a trespass 
committed In the course of the conduct 
of the round-up. The liability im- 
posed by said sub-sect. (3) Is both 
joint & several on each one of the 
signers of the petition. The fact that 
some of the required number of the 
signatures to the petition are forgeries 
Sc the consent of the Minister was 
therefore obtained by deception does 
not relieve the actual signers of it 
from responsibility for the wro n gf u l 
conduct of the round-up. — Jones v. 
WalxXB, [1932] 8 W. W. R. 827.— 
CAN. 

PART IIL SECT. 2. SUB-SECT. 1.— A. 

154 tor. .] — The owner of an 

animal in which by law the rule of 
property can exist Is bound to take 
oare that it does not stray into the 
land of his neighbour, & he fa liable for 
any trsspaas it may commit, A for the 
ordinary consequences of that trespass. 

is due to the owner's negligence is 

D. L. ft, 919.— QAM. 

— . To remove oattle — Under 
Domestic Animals Act , R. S . A 1999 



11. .] — Where there exists a 

valid bye-law permitting animals to 
run at large in a municipality, an owner 
cannot be held to be guilty of negli- 
genoe in allowing hla animals so to run. 
— Kooh v. Grand Trunk Pacific 
Branch Lines Co., [1917] 1 W. W. R. 
1120 ; 10 Saak. L. R. 35.— CAN. 

lii. .] — Damage oaused by a 

bull running at large contrary to 
Entire Animals Ordinance, s. 4, Is 
recoverable though the property dam- 
aged is not surrounded by a lawful 
fence. — McLean v. Brett, [1919) 3 
W. W. R. 621 ; 49 D. L. R. 162.— 
CAN. 

1 til. .1 — The owner of oattle 

rightfully running at largo is not liable 
for damage to crops done by them on 
unfenoed land. — M cKay v. Loucks, 
[1920] 2 W. W. R. 1007 ; 53 D. L. R. 
894.— CAN. 

1 iv. . J — Animals are not running 

at large when in oharge of a herdsman. 
— R. r. PETBuaow, [19201 1 W. W. R. 
506 ; 51 D. L. R. 104 ; 32 Can. Crim. 
Gas. 218.— CAN. 

Iv. .] — Cleary v. Hite, [19211 

3 W. W. R. 130.— CAN. 

I fj. .] — pitf. Sc deft, owned ad- 
joining farms. Sc the line between the 
(arms was unfenoed. Deft, turned his 
cattle loose Sc they went on to pltf.'s 
land Sc ate up his grain which was, to 
deft.*# knowledge, lying in stocks 
thereon : — Held : deft, was liable in 
damages. — Dobrolowski v. Danyi.uk, 
[19211 2 W. W. R. 729.— CAN. 

I vii. .] — A bull, which has 

broken through from Its owner's 
enclosed land on to adjoining enclosed 
land of another person Sc fa without 
a herder, Ur running at large within 
Stray Animate Act. — R. v. Brady, 
[1921 J 3 W. W. R. 398.— CAN. 

1 vili 
R. 8. “ 




— ,1 — Under Animals Act, 

J., 1924 (o. 11). s. 11, the 

owner of an animal unlawfully at large 
fa liable for personal injuries committed 
by it when running at large, as well 
as for Injury to property.— Jaoobsow 
v. ScHNBiDntjfl 927 flD. L. R. 1006 ; 
frjfrgW- W. R. 257 ; 38 B. 0. R. 

I lx. — — Trespass Act, 1924, 
o. 200, s. 14* dealing with animals 
straying Into lands unprotected by a 
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180. Add . Annotations : — As to (1) Consd. Manton 
v. Brocklebank, [1923] 2 K. B. 212 ; Aldham 
v. United Dairies (London), Ltd., [1939] 
3 All E. R. 478. As to (2) Refd. Manton v. 
Brocklebank, [1923] 2 K. B. 212. 

181. After this ease add “ See, also , Boundaries, 
Vol. VII., pp. 281, 282.” 

188. Add. Annotations : — Consd. Manton t?* 
Brocklebank, [1923] 2 K. B. 212 ; Gayler 
A Pope v. Davies, [1924] 2 K. B. 75. Refd. 
Theyer v. Purnell, [1918] 2 K. B. 333 ; Ald- 
ham v . United Dairies (London), Ltd., [1939] 
3 All E. R. 478. 

187. Add Annotation : — Refd. Manton v. Brockle- 
bank, [1923] 2 K. B. 212. 

188a. Cat trespassing.] — Buckie v. Holmes, No. 
163a, ante . 

184. Add. Annotations : — Consd. Manton v. Brockle- 
bank, [1923] 2 K. B. 212. Refd. Aldham v . 
United Dairies (London), Ltd., [1939] 3 
All E. R. 478. 

195. Add. Annotations : — Consd. Manton v. Brockle- 
bank, [1928] 2 K. B. 212 ; Hines v. Tousley 
(1926), 96 L. J. K. B. 773. Dlstd. Pardon v. 
Harcourt-Rivington (1932), 48 T. L. R. 215. 


ApUL A.-G. v. Oorke (1982). 48 T. L. R. 650. 
Refd. Mansel v. Webb (1918), 88 L. J. 

K. B. 323 ; Musgrove v. Pandelis, [1919] 
2 K. B. 43 ; A.-G. v. Cory, Kennard v. 
Cory, [1921] 1 A. C. 521; Ralnham 
Chemical Works v. Belvedere Fish Guano 
Co., [1921] 2 A. O. 465 ; Hoare v. McAlpine, 
[1923] 1 Ch. 167 ; Edwards v. Birmingham 
Navigations, [1924] 1 K. B. 841 ; Gayler A 
Pope v. Davies, [1924] 2 K. B. 75 ; Glanville 
v. Sutton (1927), 44 T. L. R. 98 ; St. Anne’s 
Well Brewery Co. v. Roberts (1928), 140 

L. T. 1 ; Pontardawe R. C. v. Moore-Gwyn, 
[1929] 1 Ch. 656; Sycamore v. Ley (1932), 
147 L. T. 342 ; Knott v. London County 
Council, [1934] 1 K. B. 126 ; Deen v. Davies, 
[1935] 2 K. B. 282. 

197. Add. Annotation : — Consd. Araeil v. Paterson, 
1 A. C. 560. (So far as I understand the 


facts, I do not think the headnote in Piper v. 
Winnifrith is justified by the facts as found, 
nor is it justified by anything I find in the 
judgment, per Viscount Hailsham.) 

197a. Liability of each owner for whole 

damage.] — Two dogs, the property of dif- 
ferent owners, acting in concert, attacked a 


lawful knot, does not apply to animali. 
in this Instance swine, which by 
Animals Act, 1994, o. 11, s. 8, are 
absolutely prohibited from being at 
lam. — Bishop v. Lidbn, 11989] 1 
D. D. R. 998 ; 1 W. W. R. 402 ; 40 
B.O.R.666.— CAN. 

1 .] — Semble : animals which 

break out of one enclosure into 
an adjoining enclosure belonging to 
another person are at large within 
Stray Animals Act, R.S.S., 1930. — 
Sinclair v. Kennedy, [1936] 3 

W. W. R. 641.— CAN. 

1 *i. .1 — A horse running away 

while being led to water by a baiter 
rope is not at large by permission or 
unlawfully on the highway within 
sect. 134 (2) of Motor vehicle Act. — 
Stubbard v. Baxter, [1938] 2 D. L. R. 
005; 12 M. P. R. 582.— CAN. 

n i . .1 — Where a municipal 

bye-law is passed pursuant to Stray 
Animals Act, R. 8. S. 1920 (o. 124), to 
prohibit the permitting of horses to 
run at large, the dut> imposed thereby 
Is one towards the proprietors of 
oultivated land as defined In s. 2 (14) 
of the Aot, 8c not towards the pubiio 
at large. — Obadohuk v. Russniak 
(1922). 63 D. L. R. 328 ; 15 9aak. L. R. 
286 ; f 1922] 1 W. W. R. 829.— CAN. 

n 11. .] — A municipality 

passed a bye-law providing that all 
animals should be allowed to run at 
large in the municipality with certain 
exceptions ft exoept between certain 
dates. Another bye-law prescribed 
what should constitute a lawful fence 
Nothing was said as to what should be 
the effect of a lawful fenoe. Sc no bye- 
law was passed for the purposes of 
Municipal Aot, Man., s. 602 (d):— 
Held : the effect of the first-mentioned 
bye-law was to permit cattle, other 
than those excepted in It, to run at 
large between certain dates. ft in this 
It ousted the common law liability of 
the owner of the cattle for damages 
caused by them when so running at 
large, 8c such damages were not re- 
coverable even if the land where the 
damage was done was surrounded by 
a lawful fenoe. 

(2) The bye-law also provided that 
nothing therein contained should pre- 
vent the owner of any lands trespassed 
upon or of any piopertv destroyed 
from waigng rights created by that 
bye-law 8c bringing his action in any 
oompetent ot» m consequence of any 
trespass : — add : that provision gave 
no right of action taken away by the 
other bye-law provision. — June 


Miskelly, [1823] 2 D. b. R. 561 ; 33 
Man. L. ft. 67 ; [1923] 1 W. W. R. 
1057.— CAN. 

194 i. Remoteness of damage .] — 

Damages for personal injuries suffered 
by the rider of a horse from a kick by 
a neighbour's treepassing horse are 
not too remote where the trespassing 
horse’s owner knows that the neigh- 
bour frequently rides on horseback, ft 
where it is customary in the country to 
ride horses when bringing home horses 
oroattle. — Whalley e. vanderorand, 
[1919] 1 W. W. R. 87 ; 44 D. L. R. 
319.— CAN. 


194 11. > — .] — Where a heifer 

was thoroughbred & registered ft its 
owner intended to breed it to a certain 
thoroughbred registered bull, the owner 
of the heifer was given damages for the 
difference in value between the calf 
anticipated as the result of such breed- 
ing 8c the calf that was bom as the 
result of a bull’s trespass. Damage by 
reason of the possible influence upon 
the strain of subsequent offspring was 
held too remote 8c uncertain to be cou- 
riered. — McLean v. Brett. [1919] 
3 W. W. R. 521 ; 49 D. L. R. 162.— 
GAN. 


194 ill. .}— Deft. ’s tres- 

passing “ scrub ” bull served pltf.'s 
young purebred heifer : — Held .* pltf. 
was entitled to damages for the de- 
creased value of the heifer caused by 
her growth being stunted 8c shape being 
Affected by being bred at an early age, 
but not to damages based on a con- 
sideration of the effects on the minds 
of others of an erroneous theory that 
the heifer was liable to “ throw back '* 
to the first bull in future breeding. — 
Cousins «. Greaves, [1920) 3 W. W. R. 
702 : 54 D. L. R. 650.— CAN. 

194 iv. .]— Deft, negli- 
gently allowed his mare to escape 8c 
trespass In another’s field where the 
kicked 8c injured a farm boy while 
she was being ejected : — Held : the 
injorv was not too remote. — Harrison 
o. Armstrong (1917), 51 I. L. T. 38. — 
IR. 

196 111. .1 — The owner of a 

bull at large contrary to law must be 
held to have known that he would 
naturally seek to oover any heifer or 
oow whtoh he ean reach, ft his ooverlng 
the heifer of another owner on that 
owner’s property ft against his will is 
a trespass for which the owner of the 
bull Is liable.— McLean e. Brett, 
[1919] SW.W.R. 621 ; 49 D. L. R. 
162.— CAN. 


195 iv. .]— Deft. ’s cattle 

trespassed on pltf.’s land whioh was 
not enclosed by a lawful fenoe. Pltf.’s 
son on horseback was chasing the 
cattle out when pltf. proceeded on foot 
to drive a steer through a gateway ft 
was charged by the steer ft Injured. 
Deft, had no knowledge that the steer 
was of a vicious nature or liable to 
attack persons : — Held : pltf. could 
not recover damages, as the injury was 
not an ordinary consequence of the 
trespass; the damages claimed were too 
remote, & the proximate cause of the 
injury was pltf.’s action in approaching 
the animal on foot which he should 
not have done. — Hatton v. Morton, 
[1921] 2 W. W. R. 803.— CAN. 

197 la. .] — A sheep 

owner cannot join the owners of 
trespassing dogs as defts. In one action 
for damages for the loss of his sheep. — 
McDermott v. Hudson (1920), 16 
Tas. L. R. 21.— AUS. 


197 i b. Onus of proof 

of damoQt done by each dog.] — Apptt.’s 
sheep were worried by 5 dogs, of whioh 
reap. *s dog ft one belonging to an 
unidentified owner were snot. In an 
action in the magistrates’ ct. reap, was 
ordered to pay one-fifth of the total 
damages. There was no direot evidence 
as to the precise extent of resp.’s dog’s 
depredations as distinguished from 
those of .the other 4 dogs: — Held : 
allowing the appeal, ft awarding as 
against resp. the total damages assessed, 
if 2 or more dogs belonging to different 
owners go together ft Jointly partake 
in a raid on sheep, then such raid is 
a joint affair, & on proof of this ft 
lies on the owner of eaoh dog to establish 
affirmatively the particular part of the 
damage his dog did, ft to establish also 
that his dog acted independently of the 
others, ft not in oonoert with them. — 
Lankbhear v . Fair, [1930] n. Z. L. R. 
347. — N.Z. 

197 iv. .] — Where 

damage is done by animals belonging 
to several owners the fact that the 
injured party cannot specify the 
amount of damage done by the animals 
of each owner does not disentitle him 
to substantial damages. — Pixley v. 
Bedford, [1918] 2W.W.R. 1066 ; 11 
Bask. L. R. 345 ; 42 D. L. R. 660.— 
CAN. 


197 v. The owners 

of different animals were held liable as 
joint tortfeasors for destruction of 
grain. — Althoube v. Bbbana, 
SW.W.R. 725 ; 49 D. L. R. 

GAN. 
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flock of sheep A injured several. An action 
of damages brought under this Act by the 
owners of the sheep against the respective 
owners of the dogs, craving for a joint & 
several decree against the defenders, was 
defended by one defender only, who claimed 
that he was liable for one-half only of the 
damage : — Held : when once liability under 
the Act was established, the ordinary measure 
of damages had to be applied ; in law each 
of the dogs occasioned the whole of the 
damage as the result of the two dogs acting 
together, <fc consequently each owner was 
responsible for the whole. — Arneil v. Pater- 
son, [19311 A. 0. 660 ; 100 L. J. P. 0. 161 : 146 
L. T. 393 ; 47 T. L. R. 441 ; 76 Sol. Jo. 424, H. L. 

201. Add. Annotation : — Consd. Phillips v. 
Britannia Hygienic Laundry Co., [1923] 1 
K. B. 639. 

202. Add. Annotation : — Retd. Phillips v. Britannia 
Hygienic Laundry Oo., [1923] 1 K. B. 639. 

203. Add. Annotations : — Consd. Gayler & Pope v. 
Davies, [1924] 2 K. B. 76; Ellor v. Selfridge 
&Co., Ltd. (1930), 46 T. L. R. 236 ; McGowan 
v. Stott (1923), 99 L. J. K. B. 357, n. Reid. 
Manton v . Brocklebank, [1923] 2 K. B. 212 ; 
Phillips c. Britannia Hygienic Laundry Co., 
[1923] 1 K. B. 639. 

204. Add. Annotation: — As to { 1) Consd. Gayler 
& Pope v . Davies, [1924] 2 K. B. 75. Reid. 
Manton v. Brocklebank, [1923] 2 K. B. 212. 

205. Add. Annotations: — Retd. Gayler & Pope v . 
Davies, [1924] 2 K. B. 76 ; Doen v . Davies, 
[1936] 2 K. B. 282. 

205a. Attempt to stop horse — Volenti 

non fit injuria.] — A horse belonging to dr-ite. 
& attached to one of their vans was seen by 
pltf. running past his house without the 
driver. It entered a field immediately ad- 
joining, & separated by a hedge from, pltf.’s 
garden, & the driver, who had followed it, 
was trying to pacify it, but as it continued 
very restive, the driver, who was excited, 
shouted “ Help, help 1 ” whereupon pltf. 
went over the hedge & attempted to hold the 
horse, but it suddenly reared & threw him 
to the ground causing him serious injuries, 
in respect of which he sued defts. There 
was evidence that the horse had bolted once, 
if not twice, before. The jury found ( a ) that 
pltf. did not freely ft voluntarily, with full 
knowledge of the nature of the risk he ran, 
impliedly agree to incur it ; (b) that defts. 
were guilty of negligence in employing the 


home to draw the van ; & (c) that negUgenoe 
was the cause of the accident : — Held : the 
negligence (if any) of defts. in employing the 
horse could not be said to be the cause of 
the accident, inasmuch as there was a novus 
actus interveniens — namely, pltf.’s attempt to 
hold the home, which he must have known 
was attended with risk, ft therefore that 
the principle of volenti non fit injuria applied 
& precluded the pltf. from recovering. 

Per Sorutton, L.J, : If a home bolts in 
a highway & a bystander tries to stop it & 
is injured, the owner of the home is under 
no legal liability to the injured person. 

Per S lesser, L. J. : If a man sees his child 
in great peril in the street from a runaway 
horse, &, moved by paternal affection, dashes 
out & is injured in attempting to stop the 
home, it may in those circumstances well be 
said that there is in law no novus actus inter- 
veniens. — Cutler v. United Dairies 
(London), Ltd., [1933] 2 K. B. 297; 102 
L. J. K. B. 663 ; 149 L. T. 430, C. A. 

Annotation : — Distd. Haynes v. Harwood & Son, [103d] 1 
K. B. 146. 

205b. .] — Pltf., a police con- 

stable, was on duty inside a police station in 
a street in which, at the material time, were 
a large number of people, including children. 
Seeing defts.* runaway homes with a van 
attached coming down the street he rushed 
out & eventually stopped them, sustaining 
injuries in consequence, in respect of which 
he claimed damages: — Held: (1) on the 
evidence defts.* servant was guilty of negli- 
gence in leaving the horses unattended in a 
busy street ; (2) as defts. must or ought to 
have contemplated that some one might 
attempt to stop the horses in an endeavour 
to prevent injury to life & limb, & as the 
police were under a general duty to intervene 
to protect life & property, the act of, & in- 
juries to, pltf. were the natural ft probable 
consequences of defts.* negligence ; (3) the 
maxim ** volenti non fit tnjuria M did not 
apply to prevent pltf. recovering. — Haynes 
v. Harwood, [1936] 1 K. B. 146 ; 104 L. J. 
K. B. 03 ; 162 L. T. 121 ; 61 T. L. R. 100 ; 
78 Sol. Jo. 801, C. A. 

Annotations : —As to (1) Reid. Aldham v. United Dairies 
(London), Ltd., 11930] 3 All K. It. 478 : Lathallv. Joyceft 
Son, [1039] 3 All E. It. 854. As to (3) Diftd. Sylvester v. 
Chapman, Ltd. (1935), 79 Sol. Jo. 777. Consd. Deen v. 
Davies, [1935] 2 K. li. 282. 

206a. .1 — Gayler & Pope, Ltd. v. 

Davies (B.) & Son, Ltd., No* 150b, ante . 


PART UL SECT. 2, SUB-SECT. 1.— C. 

200 li. .] — Where by deft.'* 

negUgenoe hie four-horse team ran 
away ft pltf. ran out to stop them A 
received injuries : — Held : pltf. could 
not recover damages as be faded to 
show that any person was Id danger 
when he tried to stop the horses. — 
McDonald e. Burr, [1919] 3W.W.R 
825.— CAN. 

200 III. .1 — A horse owned by 

deft, oo., attached to a bread-wagon, 
ran away upon a city street ft came in 
contact with a track upon which pltf. 
was standing, causing him to fall to 
the pavement 9c sustain serious in- 
juries : — Held : there was no evidence 
of negUgenoe. The accident was 
clearly the result of tbs horse run n i n g 
away, ft there was no evidence that it 
was wild or vicious or had any ten- 
dency to run away before the accident. 
— Oaniyet v. Brown's Bread, Ltd„ 
. L. B. 619 ; 64 O. L. R. 


119*01 1 D 
680.— GAN, 


206 x. Mechanical pre- 

cautions for control of horse .) — Tucker 
v. Hennessey, [1918] V. L. R. 66.— 
AUS. 


si. .1 — A two -horse 

light trolly used for delivering ice was 
left unattended by the driver in a 
public road while be deUvered ice. 
The wheel was chained ft the reins tied 
to a swingle-bar. While the driver 
was in a shop on the roadside the horses 
were startled by a boy on a bicycle 
riding over a pieoe of paper. The driver 
saw the hones move off, ran out of the 
shop, ft a few seoonds later caught the 
reins. The hones were then trotting, 
but on one of the hones striking the 
drive* on the leg, be released his hold 
on the reins. The hones then bolted 
ft collided with a stationary vehicle : — 
Held : the driver had not been guilty 
of negligence. — Ottewill v. Alaska 
IceCream Co., Ltd., [1928) 8. A. S. R. 
107.— AU*. 


w I. .J — It is negligence for 

a man mounted on a bicycle to drive 
loose horses at 6.16 a.m. along the 
streets of a populated district, urging 
them round corners at a fast trot. — 
Barrett t. Hakdib ft Thompson, 
Ltd., [1924] N. Z. L. R. 228.— N.Z. 

y i. Restive horse — Negligence. ] — 
Pltf. was driving a motor oar when he 
was held up by the traffic police. 
Deft, 's driver pulled up his horse ft 
cart between the car ft the footpath, 
ft the horse became restive ft backed 
into the motor oar, occasioning damage 
to tt. The horse had not previously 
been known to be restive, ft was usually 
quiet, ft the driver was unable to say 
what bad frightened the horse. The 
driver was not in any way negligent 
in the manner in which he looked 
after the horse ‘.—Held : there was no 
evidence of negUgenoe on the part of 
the driver of the horse or of deft.— 
Sartori v. Reynolds, Ltd. (1927), 
29 W. A. L. R. 92. — AUS. 
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207* Add, Annotation ; — Refd. Haynes v, Harwood, 
[1035] 1 K. B. 146. 

208. Add* Annotations : — Consd. Glasgow Oorpn. 
v. Taylor, [1022] 1 A. O. 44. Distd. Donovan 
t?. Union Cartage Oo. (1032), 40 T. L. B. 125. 
Consd, Liddle v, North Biding of Yorkshire 
County Counoil, [1034] 2 K. B. 101. Oonsd. 
Haynes v. Harwood, [1035] 1 K. B. 146, Hefd. 
Hardy t>. C. L. By., [1020] 3 K. B. 450 ; Weld- 
Blundell v, Stephens, [1020] A. 0. 056 ; Oulkin 
v. MoFie A Sons, Ltd., [1939] 3 All B. B. 
618. 

214. Add* Annotations : — Oonsd. Paul v, 0. E. By. 
(1920), 36 T. L. B. 344 ; Hargrove v. Burn 
(1020), 46 T. L. B. 50. Apprvd. Cooper v . 
Swadling (1920), 46 T. L. B. 73. Distd. Swind- 
ling v . Cooper (1030), 46 T. L. B. 507. Consd. 
JTLean v. Bell (1932J, 48 T. L. B. 467. Hefd. 
Ellerman Lines v, Grayson, [1019] 2 K. B. 
514 i Sales v. Bristol Petroleum Co. v , 
G. W. By. (1920), 00 L. J. K. B. 1280; 
Admiralty Comrs. v . SJ3. Volute, [1922] 

1 A. O. 120 ; Anglo-Newfoundland Develop- 
ment Co. v. Pacific Steam Navigation Co., 
[1924] A. C. 406 ; The Vectis, [1929] P. 204; 
The Chatwood, [1030] P. 272 1 ; Flower v, 
.Ebbw Vale Steel, Iron A Coal Co., [1034] 

2 K. B. 132. 

216. Add, Annotations : — Held. Manton v. Brockle- 
bank, [1023] 2 K. B. 212; Phillips v. 
Britannia Hygienic Laundry Co., [1023] 
1 K, B. 530 ; Gayler A Pope v, Davies, 
[1024] 2 K. B. 75. 

218. Add, Annotations : — Consd. Manton v. 
. Brocklebank, [1023] 2 K. B. 212; Buckle 
v. Holmes, [1926] 2 K, B. 125 ; Sycamore v. 
Ley (1032), 147 L. T. 342 ; Deen v, Davies, 
[1935] 2 K. B. 282 ; Aldham v. United Dairies 
(London), Ltd., [1939] 3 All E. R. 478. Refd. 
Gayler A Pope v, Davies, [1924], 2 K. B. 75. 

218a. Kicking horse Sc man leading horse.] — 

Robb v, George Hurry Collier, Ltd., 
[1939] W. N. 19, C. A. 

218b. Horse left unattended — Attacking passer- 
by.] — Pltf. was attacked & injured by defts.’ 
horse, which, attached to a milk-cart, had 
been left unattended for half-an-hour in a 
main thoroughfare. Evidence was given on 
behalf of defts. that the horse was docile A 
quiet. The jury negatived scienter on the 
part of defts., but found them guilty of 
negligence in leaving the horse unattended, 
A awarded pltf. damages: — Held: (1) the 
question of negligenoe was one of fact for the 
jury, A, on the facts of this particular case, 
it was impossible to say that there was no 
evidence upon which the jury could find 
negligence ; (2) the injury caused to pltf. 
was not an ordinary A natural consequence 
of defts.* negligence, A pltf. could not 
recover. — Aldham v. United Dairies (Lon- 
don), Ltd., [1039] 3 All E. R. 478 ; 83 Sol. 
Jo. 674 ; revsd [1930] 4 All E. R. 522, C. A. 

219a. Dog lift lnsidi motor ear.V-Deft. parked his 
saloon oar in a street with its back against 
the pavement. The car was left shut with 


a dog inside it. There was no evidence that 
the dog had a vicious propensity. When 
pltf., who had parked his oar near aeft.'s oar, 
was walking past deft/s car the dog, which 
had been barking A jumping about the oar, 
jumped up against the window in the rear at 
deft.’s car, smashing a panel, whereby a 
glass splinter dew out A entered pltf.’s eye, 
with the result that pltf. lost his eye. In an 
action for damages for personal injuries : — 
Held : the danger of a piece of glass being 
knooked by a dog out of a small window at 
the back of the car, A of a splinter of glass 
hitting a passer-by on the pavement, was 
such an unlooked-for event that no reason- 
able man could say that a person ought to be 
convicted of negligence for not taking any 
precautions against it. A person must guard 
against a reasonable probability of danger; 
he was not bound to guard against a fan- 
tastic possibility. — Fardon v, Harootjrt- 
Rivtnoton (1982), 146 L. T. 801 ; 48 T. L. R. 
215 ; 76 Sol. Jo. 81, H. L. 

v. Davies, [1985] 2 E, B. 989. 
orpn., f 1 9373 1 All E. R. 617 : 
A Concrete, Ltd., [1937] 3 All 

219b. .] — Where a pltf., aged five, when 

leaning over a motor oar, stationary upon the 
highway, which she had been warned by her 
father not to approach, after a general 
warning by deft., the owner of the car, to 
the children accustomed to play nearby, was 
bitten by a dog owned by deft., confined to 
the car by a leash so that it could project its 
nose only 3 inches over the rim of the door, 
A where the evidence that the dog was of a 
ferocious disposition towards mankind, A 
that deft, knew of it, was so slight that no 
reasonable jury could act upon it : — Held : 
judgment must be entered for deft. 

Per Sorutton & Lawrence, L.JJ. — The 
doctrine of scienter , applicable to the liability 
of the owner of a dog let run in the street, 
was applicable also to the liability of the 
owner of a dog confined in a motor car. 

Per Greer, L.J. — The owner of a dog 
might be liable to a person bitten, apart from 
any scienter , if he placed it in such a position 
A under such circumstances as rendered it 
likely that the dog would get excited, would 
lose its temper, A would cause damage to 
persons lawfully passing along the highway. 
But here deft. had . tied up the dog in the 
way proved, had warned the children of the 
neighbourhood, A this warning had been 
expressly conveyed to pltf/ Had pltf. not 
been so expressly warned, his Lordship stated 
that he did not know what his view would 
have been. — Sycamore v. Ley (1032), 147 
L. T. 342, 0. A. 

Annotation: — Oonsd. Deen v. Da vim, [1935] 9 K.J3. 989. 

210c. Dog with lead trailing — Nuisance.] — Deft., 
walking with a dog on a long lead, held the 
lead so loosely that the dog escaped from her 
oontrol A chased a eat. In doing so, the 
lead became entangled with pltf.’s legs A she, 
a woman of 73 years of age, was thrown A 


Annotations : — Oonsd; Deen 
* Sett. Fryer v. Salford C 
Woodman v, Richardson 
* E.R. 800. 


Slftlll. LiabQitv of doo owner,) 

-Deft.’s dog, to his knowledge, had for 
mg had a habit of running after A 
barking at homes A carriage* travelling 
upon highways H«W : daft, was 
liable in damages for injury caused by 
the running away of horses frightened 


by the dog so aetlna 
SSaam 3* O? 

D. L. R. 90O.--CAN. 


SIS Iv. 


acting.— -B adsaul v. 
^^L. R. 587 ; 35 

-SHmter.)— Deft's 


dog jumped from an astomobfle A ran 
at pitEVhcrses A barked oaortng the 
horses to lump sideways, the pole strap 
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injured: — field; a dog with a long lead loose 
upon the road is a nuisance Sc pltf. was en- 
titled to succeed. Pltf. was also entitled to 
succeed upon the ground of the negligence 
of deft. — Pitcher v. Martin, [1937] 3 All 
B. R. 918 ; 63 T. L. R. 903 ; 81 Sol. Jo. 670. 

220. Add* Annotation: — Reid. Gayler & Pope v. 
Davies, fi924] 2 K. B. 75. 

222, Add* Annotations: — As to (1) Refd. Manton 
v. Brocklebank, [1923] 2 K. B. 212. Generally , 
Refd. Deen v * Davies, [1935] 2 K. B. 282. 

226, Add * Annotations : — As to (1) Refd. Manton 
v . Brocklebank, [1923] 2 K. B. 212. As to 
(2) Consd. Deen e. Davies, [1936] 2 K. B. 282. 

226a. Duty of owner.] — No duty is oast upon 

the owner of an animal mansustm natures, 
which is being depastured on land adjoining 
the highway, to prevent it from straying on 
the highway, unless it is known to be of 
vicious habit. But a person who brings an 
animal on the highway must take reasonable 
care to prevent it from doing damage to 
other persons thereon. What constitutes 
reasonable care is a question of fact in each 
case, Sc the standard of reasonable care may 
not be the same in the country as in a town. 
In this respect the duty to the public is the 
same in the case of one who leaves an 
animal in the street, & of one who places it 
in a stable or yard adjoining the street 
without taking proper steps to prevent it 
from straying into the street, where it would 
naturally go. In either case the owner is 
liable for the conduct of the animal if he puts 
it in a position in which it is Ukely to cause 
damage to persons lawfully using the high- 
way. — Deen v. Davies, [1935] 2 K. B. 282 ; 
104 L. J. K. B. 540 ; 163 L. T 90 ; 61 T. L. R. 
398 ; 79 Sol. Jo. 381, C. A. 

Annotations : — Refd. Aldhara v. United Dairies (London), 
Ltd., [19391 3 Ail E. It. 478 ; LathaU v. Joyce ft Son, 
[1939] 3 All E. R. 854. 


230. Add* Annotation Consd. Deen v. Davies, 
[1936] 2 K. B. 282. Refd. LatliaU v. Joyce 
& S on, [1939] 8 All E. R. 864. 

230a. Bullock escaping from lorry.] — A bullock, 
having been transported in the lorry of the 
first defte., was being delivered at the pre- 
mises of H., a butcher. The intention was 
to drive the buUock out of the lorry into a 
dark passageway leading to a yard at the 
back of the premises. The lorry could not 
be brought right up to the entrance of the 
passageway, & to prevent the buUock from 
escaping into the street there were two wing 
gates on the lorry. These, however, did not 
nearly reach the mouth of the passage, Sc 
in the gap on one side H. placed himself Sc 
in the gap on the other side an employee of 
H. was placed in order to prevent the escape 
of the bullock into the street. The animal, 
however, broke past the employee & dashed 
down the street Sc ran straight at pltf., 
knocking him off the bicycle which he was 
riding & injuring him. There was no proof of 
scienter : — Held : the facts did not establish 
such negligence on the part of defts. as would 
render them Uable in damages, apart from 
proof of scienter . — Lathall v. Joyce & 
Son, [1939] 3 AU E. R. 864 ; 66 T. L. R. 
994. 

284. Add, Annotations : — Consd. Deen v. Davies, 
[1936] 2 K. B. 282. Refd. Gayler Sc Pope v, 
Davies, [1924] 2 K. B. 75. 

236. Add, Annotation : — As to (1 ) Refd. Manton 
v. Brocklebank, [1923] 2 K. B. 212. 

236. Add. Annotation : — Consd. Aldham v. United 
Dairies (London), Ltd., L1939] 3 All E. R. 
478. 

238. Add. Annotation : — Refd. Manton v. Brockle- 
bank, [1928] 1 K. B. 406. 


221 U. .] — In Saskatchewan 

the principles of the common law 
govern liability for damage done by a 
bull when at large, with the exception 
that there is no difference, as there 
apparently Is in England, between the 
case of damage on a highway ft damage 
on private property. Therefore, al- 
though there is a statutory prohibition 
against allowing bulls to run at large, 
yet. in the absence of evidence that the 
bull in question was vicious or possessed 
characteristics different from those of 
bulls generally, there is no liability 
in damages for damage done by it 
when at large unless the damage was 
snoh as might reasonably have been 
anticipated as the result of its being 
at large. — Richardson v. Dorn, [1937 j 
1W.W.R. 143.— CAN. 

224 iv. .] — Koch*. Snyder 

(1936), 6 F. L. J. (Can.), 5.— CAN. 

226 iff. Pltf.’s motor 

ear collided with a dark brown heifer 
belonging to deft, which had strayed 
from den.*s unfenoed land Sc ca me 
suddenly out on to the highway from 
the land of an adjoining owner ; the 
oar was overturned & pltf. sustained 
injury. There was no negligence In the 
driving or management of the oar : — 
HtiUL : daft, was not liable to pitt— 
Hall*. WlOHDlAJt, 11926] N. 92.— IR. 

222 |f, — .) — Held : ■ per- 

mitting one's cattle to run at large on 
a provincial highway being forbldde® 
by Eufchway Imp rovement Act, 1927, 
amfc presence of the oelveson the 

if mmmmm by a municipal nye-iaw ; 
Ml, where an animal is unlawfully upon 


a highway in this Province, the owner 
is liable in damages for any injury 
which is the natural result of the 
unlawful straying. — McMillan v. Wal- 
laob^1929] SD.L.B. 307 ; 64 0. L. R. 

226 v. 1 .] — The owner of a 

cattle farm in Southern Rhodesia, a 
cattle country with large open spaoes. 
Is not negligent if he allows his cattle 
to roam over hla farm though such 
cattle may stray on a public road 
running across the farm, ft if a bull 
In his possession & accompanying such 
cattle injures a person lawfully using 
the road, the owner of the farm Is not 
liable unless he knew or ought to have 
known that the bull was vicious. — 
Moubray v. Sytrbt (1935), App. D. 
199.— B. AF. 

226 vi. .] — Where cattle 

stray in the early morning hours the 
owner Is liable for damage to a car by 
collision without recourse for loss of 
the animal. — Direct Transport Co. 
v . Cornell, [1938] 3 D. L. R. 456 ; 
O. R. 365.— CAN. 

226 i. Sheep — Defective fenc*~~ 

Natural propensity*) — A motor cyclist 
was injured by a collision in daylight 
with a sheep upon a public road. 
Pursuer evened that defender was 
negligent in knowingly failing to keep 
his fences in such repair as would 
prevent his sheep from straying on to 
the road, ft, in any event, in allowing 
bis sheep to grase upon the road s— 
Held: the accident was not the natural 
ft probable result of the negligeooe 
alleged.— F» a in e. Pate, CIMsTb. a 
748 ; 60 So. L. R. 470.— SOOT. 
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sk. Animals running “ at large " — 
Dog — Biting pedestrian .] — The owner 
is liable in damages only if be knew 
that the dog was viciously disposed. — 
Bowen v. Liohtfoot. [1920] 2 W. W. 
R. 158 : 52 D. L. R. 306 ; 80 Man. 
L. R. 337.— CAN. 

sL Horsts — Collision with 

motor oar.] — The owner is primd facie 
liable only for suob damages as a horse 
is likely to commit If allowed to stray. 
The doctrine of scienter applies, ft the 
case is In the same elans as that of a 
horse biting or kicking a person on the 
highway. — Osadohuk v. Russniak 
0922), 63 D. L. R. 328 ; 15 Bask. L. R. 
280 ; [1922] 1 W. W. R. 829.— CAN. 

so. Animals driven on highway — 
Negligence of motorist. ] — Animals are 
legally on a highway when being 
driven along, ft a motottst must use 
due care, ft cannot recover damages for 
injury If he does not.— Haqqkrty v. 
McIntosh (1935). 3 D. L. R. 202 ; O. R. 
326 ; 6 F. L. J. (Cam.), 20.— CAN. 

PART III. SECT. 2, SUB-SECT. 1.— D. 

sm. Person in unfenced garden — 
Cow escaping from railway yard. 1 — The 
animal knocked down ft injured pltf., 
but was not vicious, but nervous ft 
excitable: — Held : pltf. 's action, to 
recover damages for her injuries failed. 
— Street v . Craig (1920), 48 O. L, R. 
824 : 66 D. L. R. 106.— CAN. 

PART 1U. SECT. 2, SUB-SECT, 2.— A. 

q i. .1 — Applt. kept about 

seventy hives of bees on a small piece 
of land adjoining resp.’s farm. While 
aping close to the apiary 
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889 , Add Annotations : — Consd. Manton v. 
Brocldebank, [1923] 2 K. B. 212; Hines j 
v. Tousley (1926), 96 L. J. K. B. 773. Dlstd. 
Pardon v, Harcourt-Bivington (1932), 48 
T. 1m B 215. Apld. A.-G. v. Oorke (1932), 
48 T. L. B. 650. Refd. Mansel v. Webb 
(1918), 88 L. J. K B. 323 ; Musgrove 
v. Pandelis, [1919] 2 K. B. 43; A.-G. 

v. Cory. Kennard v. Oory, [1921] 1 A. 0. 
521 ; Rainham Chemical Works v. Belve- 
dere Fish Guano Co., [1921] 2 A. C. 
465 ; Hoar© r. McAlpine, [1923] 1 Oh. 167 : 
Cockbum v. Smith, [1924] 2 K. B. 119; 
Edwards v. Birmingham Navigations, [1924] 

1 K. B. 341 ; Gayler & Pope v. Davies, 
T1924] 2 K. B. 75 ; Booth v. Thomas (1925), 
42 T. L. B. 114; Noble v. Harrison, [1926] 2 
K. B. 332; Smith v. G. W. By. (1926), 
135 L. T. 112 ; Glanville v. Sutton (1927), 44 
T. L. B. 98 ; St. Anne’s Well Brewery Co. 
v . Roberts (1928), 140 L. T. 1 ; Pontardawe 
R. O. v. Moore-Gwyn, [1929] 1 Ch. 656 ; 
Sycamore v. Ley (1932), 147 L. T. 342 ; Knott 
v. London County Council, [1934] 1 K. B. 
120 ; Deen v. Davies, [1935] 2 K. B. 282. 

240. Add, Annotation: — Refd. Knott v. London* 
County Council, [1934] 1 K. B. 126. 

243. Add, Annotations : — Consd. Sycamore v. Ley 
(1932), 147 L. T. 342. Refd. Manton v. 

’ Brocklobank, [1923] 2 K. B. 212 ; Buckle v. 
Holmes (1926), 95 L. J. K. B. 158. 

244. Add. Annotations : — As to (2) Apld. Sylvester 


v . Chapman, Ltd. (1935), 79 Sol. Jo. 777. 
Consd, Sycamore v. Ley (1932), 147 L. T 342. 

244a. Leopard — Confined in cage — Volenti non 
fit Injuria.] — Sylvester v. Chapman, Ltd. 
(1935), 79 Sol. Jo. 777. 

246a. Bull attacking cow — Bull In auction yard.] 
— In an action for damages arising out of an 
attack on a cow in an auction yard by a bull 
which was in charge of dert.’s servants, 
but otherwise unsecured : — Held : there was 
no presumption in law that a bull would 
attack a cow in such circumstances, & tor 
pltf. to succeed it was necessary for him to 
prove negligence in not having anticipated a 
probable danger ; further, if such negligence 
were proved, it would be no answer for deft, 
to set up absence of scienter, — Hinckes v . 
Harris (1921), 05 Sol. Jo. 781. 

248a. .]— Lee v. Walkers (1939), 83 Sol. Jo. 

925. 

260. Add. Annotations : — Expld. Knott v. London 
County Council (1933), 49 T. L. B. 403. Refd. 
Knott v. London County Council, [1934] 1 
K. B. 126. 

254a. Person In control of dog liable — Not 

owner of premises.] — Pltf. was a charwoman 
who was employed as a cleaner at a school 
owned by defts., the London County Council, 
& was bitten by a dog, an Airedale, while 
doing her work at the school. The dog 
belonged to & was under the control of the 
school-keeper, who lived on the school 


i great n 

Sc their norsea. causing serious injuries. 
In an action for damages, the magis- 
trate found an a fact that applt. was 
guilty of negligence ; Sc, further, apart 
from negligence, the liability of a bee- 
keeper was coextensive with the 
liability of a person keeping on bln land 
water, wild 6c dangerous animals, or 
poisonous fumes. From this judgment 
deft, appealed: — Held : (1) Apiaries 
Act, 1927, being restrictive Sc not per- 
missive, does not exempt a registered 
apiarist from common -law liability for 
injuries Inflicted by his bees ; (2) applt. 
was guilty of negligence In keeping so 
many hives of bees on the boundary, 
8c this negligenoe was the effective 
cause of the Injury Sc damage. — 
Robins v. Kennedy & Columb, 11931] 
N. Z. L. R. 1134. — N.Z. 

sn. Husky.] — An animal which is the 
result of a cross between a dog Sc a 
wolf must be considered as essentially 
a wild animal. Sc a person In charge 
thereof will he responsible for injury 
done by it to a human being. — Temple 
v. Elveby (Saak.), [1926J8 W. W. R. 
652.— CAN. 

•p. Steer.) — The rule that an owner 
of an animal of an ordinarily quiet 
•nature is liable tor the violous acts 
thereof only If be knew that the animal 
was accustomed or likely to commit 
such aots. applies to an action tor 
damages tor personal injuries caused 
by an attaok by a steer. — Rosenthal 
9. mm (Seek), (1927) 1 D.LH 493 ; 
119271 1 W, W. JEL 15.— CAN. 

sr. Animal trespassing— Injury 

owner of land while being driven off.}— 
A boar was trespassing on resp.*s land. 
Sc, while being driven off by him Sc 
after being hit by him with a batten, 
suddenly turned upon Sc tossed him, 
oauaing injury : — Held .* the Injury 
was not the natural Sc ordinary oon- 
sequence of the trespass, as it Is not 
ordinarily in the nature of a boar 
domites natures to attaok a human 
bring, Sc, on the facts, there was In- 
sufficient proof of scienter, — Mark v. 
Barkla, [1935] N. Z. L. R. 347.- 


PART 111. SECT. 2. SUB-SECT. 2.— 

B. (a). 

245 1. Virions animals in general — 
Duly to keep under control. 1 — If an 
owner of a dangerous animal knows it 
to be dangerous Sc neglects to keep it 
safe, be is liable In damages for Injuries 
or death caused by it. — Tarasoff v. 
ZlELiNSfCT, 11921] 2 W. W. R. 135; 
14 Sask. L. R. 226 ; 59 D. L. R. 177.— 
CAN. 

245 U. .1 — In an action 

for damages for the death of a person 
killed by a bull known to be dangerous 
allowed to be at large on the farm where 
deceased lived, a defence of contribu- 
tory negligence cannot be supported 
by the fact that deceased, though 
knowing of the possible danger, went 
about her ordinary business on the 
farm. In the oourse of which she was 
killed. — T arasoff c. Zikunsky, [1921] 
2 W. W. R. 135 ; 14 Saak. L. R. 226 ; 
59 D. L. R. 177.— CAN. 

245 ill. .] — Liability 

attaches to the owner If, knowing of 
the mischievous tendencies of his dog, 
he neglects reasonable precautions to 
prevent such tendencies causing 

Pltf. walking In the street was 
passing deft. *s house, when his dog 
rushed out, knocked her down, & 
Injured her. At the trial of an action 
for damages for her injury* the jury 
found that deft, knew that the dog 
was of a vicious disposition Sc assessed 
damages to pltf. : — Held : there was 
evidence to sustain the Jury’s finding, 
deft. *s wife, who was in oontrol of the 
dog, having knowledge of Its pro- 
pensity to rush out 5c jump at persons 
passing. — Norton v. Fitzgerald, 
[19281 3 D. L. R, 474 ; 62 O. L. R. 
314. — CAN. 

245 iv. — .] — The owner of a 

domestlo animal, s ,g. a bull, unlaw- 
fully at large contrary to a statute Is 
not liable for personal Injuries com- 
mitted by It, even though it was at 
lame through the negligenoe of the 
, unlees the statute so provides 
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or the injuries were such as might 
reasonably be expected to be the 
natural result of the animal in question 
being at 
1 1 W 
ta. L. 


11031 
25 A1 


large. — P arken v. Cole, 
. W. R. 9 ; 1 D. L. R. 811 ; 
R. 157 —CAN. 


246 111. . 1— While deft. *s servants 

wore unloading cattle at a railway 
station, a bullock *' got wild ” on 
the platform, rushed upon adjoining 
ground, was driven back, escaped 
through a gate, ran through the 
streets of the city, 8t Injured pltf. : — 
Held : the bullock on emerging from 
the railway wagon had displayed Its 
wild oondition to deft.'s servants 
in such a way as to deprive them of the 
benefit of the doctrine of the primd 
facie harmlessness of domestic animals 
as frequenters of the highway. Sc the 
duty of controlling it as though It 
belonged to the class of animal* 
feres miturce had fallen on deft. Sc 
his servants. — Howard t>. Berotn, 
O’Connor & Co., [1925] 2 I. R. 110, 
118.— IR. 


850 |. Failure to keep same off 

premises.}— If a party harbours a dog, 
or allows It to remain about his pre- 
mises, with a knowledge of Its riotous 
character, be Is liable tor injuries caused 
by it, though be is not the owner. — 
wood v. Vaughan (1889), 28 N. B. R. 
472.— CAN* 

o 1. .] — It is negligenoe on the 

part of the owner of a stallion, whose 
disposition towards mares is known 
to him to be dangerons, not to take 
reasonable care to prevent the stallion 
from being in an enclosure in which, ae 
he is aware, mares belonging to other 
persons are or may be running. Sc be 
will be liable In damages if injury 
ensues. — Mathebon v. Htuceky. [1921] 
V. L. R. 637.— AUS. 

252 1. Warning to person injured 

— Volenti non fit injuria.}— A person 
keeping a dog liable to bite humans Is 
responsible for It unless a warning to 
given of such a character ae to Involve 
the doctrine of volenti non fit injuria. — 
Taylor v. Alexander, J1935) 4 
D. L.R.1S1; O. R, 406.— CAN. 
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S remises, & was forbidden to keep any 
omestic animal except a cat or a dog. He 
kept the dog in question as a pet, & not as a 
watch-dog or otherwise for the benefit of 
defts. The school-keeper was aware that 
the dog had formerly attacked a boy, & the 
county ct. judge found as a fact that he 
knew the dog to be accustomed to attack 
mankind. Defts. did not know that the 
school-keeper had a dog. In an action by 
pltf. for keeping a dog which was known to 
be of a fierce & mischievous nature & ac- 
customed to attack & bite mankind : — 
Held: the knowledge of the school-keeper 
that the dog was accustomed to attack man- 
kind was not acquired by him as the servant 
of defts., & pltf. showed no cause of action 
against them. 

Per Lord Wright : “ I t hink both the 
common law & the Legislature in Dogs Act, 
1006 (c. 32), have recognised that a dog, 
which has been described as 1 a familiar 
animal, * is naturally so associated with a 
particular master that responsibility for its 
acts should depend on ownership or posses- 
sion & control/* — Knott v. London County 
Council, [1934] 1 K. B. 126 ; 103 L. J. K. B. 
100 ; 150 L. T. 91 ; 97 J. P. 335 ; 50 T. L. R. 
55 ; 31 L. G. R. 395, C. A. 

4254a. .] — Leng v . Dodgshon (1935), 79 Sol. 

Jo. 127. 


255. Add, Annotation : — Refd. Knott v. London 
County Council, [1934] 1 K. B. 126. 


258a. Mare attacking horse — Strange mare turned 
into field with horse.] — Trespass to person 
or goods by an animal in which there is at 
common law a valuable property, such as 
horses & cattle, does not generally render its 
owner liable. 

Deft, put a mare into a field in which there 
was a horse belonging to pltf. without 
notifying pltf. The mare kicked the horse, 
which had to be destroyed. No scienter was 
proved in deft., but it was found by the 
deputy county ct. judge that the propensity 
of horses running loose to injure one another 
in sport or quarrel was common knowledge : 
— Held: (1) the mare was not within the 


class of dangerous animals which the owner 
must k^ep at his peril according to the rule 
in Fletcher v. Ry lands ( see No. 195) ; (2) 
deft, was entitled to assume that the mare, 
being mansuetce naturae , was an innocent 
animal, &, having no notice of any fact 
indicating the contrary, was not under any 
duty towards pltf. to give notice of his 
intention to place the mare in the field, or 
to have a person on the watch or in charge 
of her, & on the whole deft, was not liable 
either for breach of an absolute duty or for 
negligence. — Manton v. Brocklebank, [1923] 
2 K. B. 212 ; 92 L. J. K. B. 624 ; 129 L. T. 
135 ; 39 T. L. R. 344 ; 67 8ol. Jo. 465, 0. A. 

Annotations : — As to (1) Reid. Lathall v. Joyce & Son, [1939] 
3 AU E. R, 854. A$ to (2) Apld. Buckle v. Holmes, (19261 
2 K. B. 125. Refd. Gayler & Pope v. Davies, [1924] 2 
K. B. 75 ; Glanville v. Sutton (1927), 44 T. h. K. 98 ; 
Cutler v. United Dairies (London), Ltd., [1933] 2 K. B. 
297. 


260. Add. Citations .— Exch. 697 ; 17 L. T. O. 9. 
168 ; 155 E. R. 724. 

Add. Annotation : — Held. Manton v. Brockle- 
bank, [1923] 2 K. B. 212. 

261. Add. Annotations: — As to (1) Expld. Addle 
(Collieries) v. Dumbreck, [1929] A. C. 358. 
Refd. Hardy v. 0. L. Ry., [1920] 3 K. B. 459. 
As to (2) Coned. Coleshill v. Manchester 
Corpn., [1928] 1 K. B. 776. Refd. Fairman 
v. Perpetual Investment Bldg. Soo., [1923] 
A. 0. 74 ; Manton v. Brocklebank, [1923] 
1 K. B. 406. 

264. Add. Annotations : — As to (1) Refd. National 
Provincial & Union Bank of England v. 
Charnley, [1924] 1 K. B. 431. As to (2) Refd. 
Baker v. James, [19211 2 K. B. 674; Letang 
v. Ottawa Electric Ry., [1926] A. C. 725 ; 
Cutler v. United Dairies (London), Ltd., 
[1933] 2K. B. 297. 

270a. Mare kicking horse.] — Manton v. 

Brocklebank, No. 258a, ante. 

278. Add. Annotation : — Refd. Knott v. London 
County Council, [1934] 1 K. B. 126. 

274. Add. Annotations : — Coned. Manton v. Brock- 
lebank. [1923] 2 K. B. 212. Apld. Buckle v. 
Holmes (1925), 95 L. J. K. B. 158. Coned. 
Hines v. Tousley (1926), 95 L. J. K. B. 773; 
Refd, Knott v. London County Council, [1934] 
1 K. B. 126. 

274a. .] — The owner of a dog, which was 

a well-behaved dog, & against whose character 
nothing was known : — Held : not liable to 
indemnify an employer in respect of com- 
pensation which the employer had to pay 
under Workmen's Compensation Acts to the 
employee, who had been injured by an 
accident caused by the dog. — H ines v. 
Tousley (1926), 96 L. J. K. B. 778; 136 
L. T. 296 ; 70 Sol. Jo. 732 ; 19 B. W. 0. C. 216, 
C. A. 

275. Add. Annotations : — Coned. Manton v. Brock- 
lebank, [1923] 2 K.B.212; Buckle v. Holmes, 
[1926] 2 K. B. 125 ; Sycamore v. Ley (1932), 
147 L. T. 342 ; Deen v. Davies, [1935] 2 
K. B. 282 ; Aldham v. United Dairies (Lon- 
don), Ltd., [1939] 3 All E. R. 478. Refd. 
Gayler & Pope v. Davies, [1924] 2 K. B. 75, 

277. Add. Annotation : — Refd. Manton v. Brockle- 
bank, [1923] 2 K. B. 212. 

285. Add. Annotation : — Refd. Knott v. London 
County Council, [1934] 1 K. B. 126. 

291. Add. Annotation : — Coned. Knott v. London 
County Council, [1934] 1 K. B. 126. 

292. Add. Annotation : — Coned. Knott v. London 
County Council, [1934] 1 K. B. 126. 

294. Add. Annotation : — Refd. Knott v . London 
County Council, [1934] 1 K. B. 126. 

299a. Dog biting child — Previous biting of another 

child.}— P acy v. Field (1937), 81 Sol. Jo. 
160. 

801a. Dog biting oattle — Furious disposition— 
Previous biting of cattle.] — Held: no evi- 
dence of scienter. — Thomas v . Morgan (1835), 


PART in. SECT. 9, SUB-SECT. 2.— 
B. (d). 

a L — In proceedings 

under Sheep Protection Act, s. IS, It Is 


not necessary tor the owner of the 
killed or injured animal to prove that 
the dog which inflicted the injury com- 
plained of had a previous nnscbieroua 
propensity. — R. set rel Biqbxoo e. 
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Williams, [1930] l W. W. R. 292 ; 2 
D. L R. 493 ; 53 Can. C. C. 88; 42 
B. C. R. 17 5 ; reww.. J1929] I W. W. R. 
802 ; 52 Can. C. C. 328. — - AN. 
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2 Or. M. * E. 496 [ 1 Gale, 172 ; 6 Tyr. 
1086 ; 5 L. J. Ex. 04 ; 160 E. B. 214. 

Annotate** Betd. Owen e. Knight (1837), 6 Scott, 307 ; 

May u. Burdett (1846), 0 Q. B.101. 

305a. Horse biting man— Previous biting ot horses.] 
— The fact that the owner of a horse knew 
that it was accustomed to bite other horses 
is not sufficient to establish his liability for 
its biting a human being. — Glanvillb v. 
Sutton & Oo., Ltd., [1928] 1 K. B. 671 ; 97 
L. J. K. B. 166; 136 L. T. 836; 44 T. L. B. 
98, D. O. 

306. Add . Annotation : — Refd. Wakefield v. Board 
(1928), 45 B. P. 0. 261. 

325. Add. Annotation : — As to (2) Apld. Stearn v. 
Prentice, [1919] 1 K. B. 394. 

325a. Rats— Damage to crops.] — Defts. carried 
on the business ot bone manure manufac- 
turers on premises near pltf.’s farm. For the 
purpose of their business they had on their 
premises a heap of bones, which caused large 
numbers of rats to assemble there. The rats 
made their wav from defts.’ premises on to 
pltf.’s land, & ate his com, causing substantial 
loss. In respect of which pltf . claimed damages 
from defts. It was not proved that the bones 
kept by defts. were excessive or unusual in 


quantity : — Held s no oause of action had 
bc^n established against defts. — Stbarn v. 
Prentice Brothers, Ltd., [1919] 1 K. B, 
894 ; 88 L. J. K. B. 422 ; 120 L. T. 445 ; 35 
T. L. B. 207 ; 63 Sol. Jo. 229 ; 17 L. G. B. 
142, D. 0. 

828a. .] — B. c. Fairs ank (1850), 16 

L. T. O. S. 259 $ tub nom. B. v. HULL JJ., 
14 J. P. Jo. 384. 

382. Add. Annotation : — Refd. A.-G. v. Hodgson, 
[1922] 2 Oh. 429. 

382a. Proof that Infraction of bye- 

law caused nuisance not necessary.]— Tono 
Street Local Board v. Seed (1874), 89 
J. P. 278. 

O—i See, also, No. 831, ante . 

388a. Metropolis Management Act, 

1862 (e. 102), s. 78 — Proof of actual nuisance 
neoessary.] — Ohelbea Vestry v. Kino 

(1804), 17 0. B. N. S. 625 ; 5 New Rep. 85 ; 
34 L. J. M. 0. 9 ; 11 L. T. 419 ; 29 J. P. 39 ; 
10 Jur. N. S. 1150 ; 13 W. R. 157 ; 144 B. R. 
; 250. 

388. Add. Annotation: — Refd. Sack v. Jones, 
[1925] Oh. 236. 

889. Add. Annotation : — Refd. Harper v. Haden & 
Sons, Ltd. (1932), 102 L. J. Oh. 0. 


PART III. SECT. 2, SUB-SECT. 3. 

P i. To order dog to be 

kept under control — Pereon in charge of 
dog .) — Walker v. Brands b, [1090] 
S. 0. (J.) 20 ; 67 Bo. L. R 661.— SCOT. 

d I. Whether proceedings 

civil or criminal.) — The summary pro * 
oeedings, before a lattice of the peace, 
authorised by sect. 13 ot Sheep Pro- 
tection Act, 1926-27, for the recovery 
of damages for the loss of or injury to 
sheep, eto., killed or Injured by a dog, 
are entirely civil in character, although 
the Summary Convictions Act is made 


applicable thereto. — R. (Threlkeld) 
c. Smith & Stewart, [1936] 1W.W.R, 
601 ; 49 B. C. R. 660.— CAN. 


•q. Registration of Doge Act. 1014 — 
Presumption as to keeping.) — There 
Is no presumption raised by sect. 9 
of above Aot, that a dog has been kept 
at a particular plaoe within a district. 
Evidence of such keeping must be 
given.— Foreman v. Smith, [1997] 
8. A. S. R. 366.— AUR 
•t. Dog dr Goat Act (2V. flf. 1898, 
«, 19 — Dog jumping UP dr biting over 
fence.) — Applt, while looking 


resp.'s fenoe from a gublio footpath 


placed 

fence. 


a top of the 
t Inode resp.'s 


his hand 

R es p.'s dog, from 

premises, jumped up 8c hit applb.1t 
hand, inflicting serious injury : — add : 
applt. was entitled under Dog 8c Qoat 
Act, 1898, a. 10, to recover damages 
for the injury received. — Simpson e. 
Bannerman, [19391 Argos L. R. 374 ; 
A. L. J. 189.— AUR 
sy. Dog Registration AcL 1908, «. 97.1 
— C., a blind man, went to visit a 
friend 8c chained his dog upon the 
veranda with* very short obun. H., 
also as a visiter, walked up the fllght .of 
concrete steps to the veranda in felt 
slippers. As she reached the top step 
the dog suddenly becoming aware of 
her approach sprang towards her 8c 
attempted to bite her, but was unable 
to do so as the chain was too short. 
H„ thinking the dog oould reach her, 
moved back, lost her balance, fell down 
the steps, and sustained injuries. In 


an action by H. : — Held : sect. 27 does 
not plaoe upon dog-owners In New 
Zealand an absolute liability for all 
damages, direct or indirect done by 
their dogs : the fact that the Legis- 
lature has dispensed with the necessity 
of proof of scienter , 8c proof of 
negllgenoe on the owner's part to 
impose liability on a dog-owner for 
injury done by his dog. does not mean 
that all dogs are to be deemed 
dangerous animals 8c in the same class 
as mid beasts : sect. 27 takes away from 
a dog-owner the benefit of the common 
law exemption from liability for tres- 
pass Injuries caused by his dog; it is 
still open to the dog-owner, if ne can, 
to establish one or other of the defences 
open to persons who harbour a n i m al s 
of evil disposition — e.g.. want of 
negllgenoe on his part ; the injury to 
pltf. was due to accident, 8c not to any 
negllgenoe on the part of deft. 

The judge drew attention to the fact 
that, as in England proof of scienter 
brings a domestic animal into category 


of wild animals, the En gHah 
dealing with injuries inflicted by wild 
animals are applicable to oases of 
injuries by dogs in New Zealand by 
reason of the abolition in the Dominion 
of the necessity of proof of scienter in 
oases of injuries inflicted by dogs. — 
Chittenden v. Hat.e, [1933] N. Z. 
L. R. 836. — N.Z. 

sw. Destruction of unlicensed dogs — 
Validity of bye-law.) — Rasp, munici- 
pality was empowered by statute to 
pass bye-laws " for restraining, pro- 
hibiting 8s regnlating the running at 
largeo? dogs, for Imposing a tax on 
the owners, possessors or harbourers of 
dogs, 8c for impounding, selling or 
killing dogs running at urge in con- 
travention of the bye-laws. A bye- 
law imposed a licence of 890 on dogs 
wholly or in part of the breed known 
as polio© dogs, of 14 on male dogs of 
any other breed ft of 910 on female 
dogs of any other breed s ft provided 
that an dog shall he liable 

to be destroyed, ft that an owner or 
harbourer of an unlicensed dog should 
be liable on summary conviction to a 


fine ft, in default of payment, to im- 
prisonment: — Held : the bye-law was 
valid ft must stand except in so far 
as it provide (1) for the killing of un- 
licensed dogs for any other reason than 
that they are found running at large ; 
& (2) for the imprisonment of any 
oonvioted offender under the bye-law 
for default of payment of fine Imposed 
on such conviction ; ft those two pro- 
visions must be quashed. — Re Shoal 
Lake Village By-Law, 102, [1933] 
3 W. W. R. 186 : ajfd. [1934] 1 W. R. 
946; 2 D. L. R. 493; 41 Man. L. R. 
649.— CAN. 

sy. Discrimination between breeds of 
licensed dogs — Validity of bye-law .) — 
Under a statute authorising municipal 
bye-laws imposing a tax on the owners, 
etc., of dogs : — Held : a dog-Uoensing 
bye-law was not Invalid because it 
Imposed a higher licence fee for dogs 
of the breed known as police dogs than 
for other breeds of dogs or because it 
imposed a higher fee for female dogs 
than for male dogs. — Re Smeaton ft 
Shoal Lake Village By-Law 192, 
[1934] 1 W. W. R. 245 ; 2 D. L R. 
493 ; 41 Man. L. R. 649.— CAN. 

PART in. SECT. 2, 8UB-8E0T. 4. 

887 1. Horses— Noise from stables .) — 
Though a livery stable is constructed 
with all modem improvements for 
drainage ft ventilation, if offensive 
odour therefrom, ft the noise made by 
the horses, are a source of annoyance 
ft inoonvenienoe to the neighbouring 
residents, the proprietor fts liable In 
damages for the injury caused thereby. 
— Drysdals v. Dugas 41896), 26 
6. C. R. 20.— CAN. 

840 I. SrneU from Stables .J— 

Drysdals v. Dugas, No. 387 t, ante.— 
CAN. 

341 L Sees Hiring in buOdinp—Duty 
of occupier.) — The occupier of a build- 
ing is in general under no duty to 
take steps to eradicate a swarm of bees 
which have hived in the roof of the 
building. — Washerman v. Union 
Government, [1934] A. D. 228.— 
8. AP. 


68 




VoL IL— Animate. Cams M2— 847, 


Part IV. — Agistment. 


848* Add Annotation: — Reid* Back v. Daniels 
(1924), 09 Sol. Jo. 160* 

348. Alter this case add “ St&t. Frauds, s. 4, is now 
replaced by Law of Property Act, 1925 (c. 20), 
s. 40.’* 

848a. Whether breach of covenant not to 

underlet.] — Where the tenant of a farm 
covenants not to underlet or permit any other 
person to use or occupy any part of the 
demised premises without the written con- 
sent of the landlord, the sale or letting by 
the tenant, without such consent, in the last 
year of his tenancy of the grass keep — i.e. 
growing herbage, of his pasture lands for a 
definite period, is a breach of the covenant, 
although such sale or letting is in accordance 
with the usual practice of an outgoing tenant 
in that part of the countoy. 

Semble : agistment, i.e. the taking in by 
the tenant of the sheep or cattle of another 
to be depastured on the farm at so much per 
head per week, would not be a breach of the 
covenant. — Richards v, Davies, [1921] 1 
Oh. 90 ; 89 L. J. Ch. 001 5 124 L. T. 238 j 
65 Sol. Jo. 44. 

848. Add. Annotation : — Refd. Coldman v. Hill, 
[1919] 1 K. B. 443. 

844. Add. Annotation: — Refd. Goldman v. Hill, 
C1BP01 1 K. B. 443. 


846, Add. Annotation Refd. Weld-Blundell v. 
Stephens, [1920] A. 0. 950. 

840a. Animal stolen— Duty of agister.]— An 

agister of cattle does not discharge himself of 
his duty as a bailee for reward by proving 
that they were stolen without his default, if 
by using reasonable diligence he could have 
recovered them. 

If, having failed to use such diligence, he 
is sued for loss of the cattle, he must prove, 
in order to discharge himself, that such 
diligence would have been unavailing ; it is 
not for the bailor to prove that it would have 
retrieved the loss. 

A farmer accepted certain cattle for agist- 
ment. Some of them were stolen without 
his default. After learning that they were 
missing he made no effort, whether by in- 
forming the owner or the police, or otherwise, 
to recover them. It was doubtful whether 
any reasonable attempt on his part would 
have led to their recovery : — Held : he was 
liable for their loss. — Goldman v . Hill, 
[1019] 1 K. B. 443 ? 88 L. J. K. B. 491 ; 120 
L. T. 412 ; 35 T. L. R. 140 ; 03 Sol. Jo. 
100, 0. A. 

347. Add. Annotation: — Consd. White v. Smith 
(1027), 90 L. J. K. B. 397. 


b f. Construction .] — By a con- 

tract for agistment pltf. agreed to make 
available oertain properties for the 
agistment of deft. *8 sheep. The terms 
or payment were 1 \d. per head per 
week. £500 to be paid when the sheep 
Arrived, £500 In six months. Sc the 
balance when the sheep were removed : 
— Held: the payment contemplated 
by the contract was lid. per head per 
week, according to the number of 
sheep on the properties from time to 
time ; the contract was one for making 
available the area of land agreed on 
for the sheep. & Included the taking 
m re at the sheep agisted at the above 
remuneration while they were In pltf.*s 
custody. — S pring v. Young, [1923] 
8. A. .8. R. 116.— AUS. 

0 L Whether agister liable to 

supply water.] — Pltf. having bought 
homes from deft., the latter agreed at 
pltf/s request to winter them. The 
terms of the agreement were set out In 
a letter from deft, to pltf. In which 
deft, said : " I will winter them as 
usual, that Is, brlngthem In straw 
I times a week. " The horses were 


for the value of the mare, there being 
no evidence of negligence. — Robinson 
v. Waters (1920), 22 W. A. L. R. 66.— 
AU8. 

844 xiil. Failure to detect 

loss within reasonable time.] — A large 
number of sheep were lost, & there was 
evidenoe rendering it probable that 
these had been driven off the run 
Held : an agister of sheep must show 
that he took reasonable care to see 
the sheep were on the agistment area, 
8c failure to detect this loss within a 
reasonable time was clear evidenoe of 
negligence. — Spring *. Young, 11923] 
S. A. S. R. 116.— AUS. 

844 xhr. .J — An agister Is 

bound to take reasonable care of the 
animal entrusted to him. Sc when the 
owner oomes tor it. If be cannot produce 
It he must show that he took all 
reasonable precautions against Its 
disappearance. — Comstock v. Ash- 
croft Estates, Ltd., 11917)1 W. W. R. 
1412 ; 28 B. <?. R. 4761.-4JAN. 


8 times A week. " The horses were 
gi v en no water by deft. Sc pltf. sued 
for damages, the homes rang to 
, poorer oondltkm when he took delivery 
of them they would have been 
had they been watered:— Held: in 
view of the terms of said letter & aH 
the facts of the ease, deft, was under 
no obligatio n to supply water.— 
Budge v. Stauftbb, nvsvfl W. W. R. 
ft; 38 Alta. L. R. 628. — CAN. 

344zfL Loss of oniwtcls.1— 

S tL was the owner of a mare which he 
ilvered to deft, for agistment to his 
paddock of 6,000 acres, which pad doc k 
was heavily timbered & covered with 
blaekboyx. After the mare had re- 
matoedto the paddock for some time, 
pltf. requested the delivery of the 
mare In two months* time. Belt, 
made endeavours to find the. mars, 
but only saw It on one oooaskm, k 
thereafter made many .attempts to 
locate the mare, but without moeemj 
— HeK .* deft, was net liable to pltf* 


Smail (Alta.). [10281 1 D. L. R. 208; 
[1927] 5W.W.R. 619.— CAN. 

844 will. .] — In an action 

against an agister because some of the 
horses which he had agreed to take care 
of during the winter had died, others 
were missing 5c the condition of the 
remainder had deteriorated : — Held : 
there being nothing in the contract to 
limit deft. T s common law liability, he 
bad not discharged the onus upon him 
of showing that the loss and damage 
did not result from bis neglect to take 
reasonable and proper care of the 
animals. — C ooper v. Conrad, 11938] 
1 W. W. K. 469 ; 2D.L. R. 788.— CAN. 

•r. Failure to provide food dt 

water .] — Where horses have been de- 
livered Into the custody of an owner of 
pasture lands to be kept Sc pastured 
by him In return for a money payment. 
It Is his duty to see that the horses are 

n vided with sufficient food Sc water, 
f he neglects these 'duties Sc a loss 


onus is on him to show circumstances 
negativing negligence on Mspart.— 
McCauley*. Huber. [19201 8 W.W. R. 
123 ; 54 D. I*. R. Jed. — CAN. 

844 nt .] — A con- 

tract of agistment Is one In the nature 
of a contract of bailment for the 
benefit of both bailor Sc bailee. The 
agister Is not an Insurer of the animals 
out, in the absence at a special contract 
limiting his common-law liability, is 
liable for tbefc loss or injury caused by 
his neglect to take such reasonable earn 
of them as a careful man would exercise 
to dealing with his own property ; k it j 
they are lost or injured while to Us 
custody^ the onus is on him to show j 
that toe loss or injury did not result 
from such neglect. — Rathwsll v. ■ 
Shankofy, [193313 W. W. R. 629.— j 

344 xvtL Agister not insurer l 

What amounts to n agMganee . ) — Porn t, 


A if he neglects these 'duties Sc a loss 
through death or a loss through de- 
predation is thereby toourred he >s 
liable in damages.— Metz e. Marshall 
(1922), 70 D. L. R. 14 ; [1922] 3 W. W. R. 
660.— CAN. 

366 ill. .] — An agister bee no 

lien. In the absence of special agree- 
ment, upon the animals he agists. — 
Be Jorgenson, [1928] 2W.W.R. 600. 
—CAN. 

866 lv. — Or statute .) — An agister 
has a lien on the pastured animals under 


XKVPIKW AUK, ti.O.A.1 W. AVIJ. 

Sparling v. Ward, [1925] 2 D. L. R. 
922 ; [1925] 2 W. W. R. 181.— CAN. 

368 It — — For malicious injury. J — 
Appot. had cattle on his land under 
gnudng contracts with the owners. 
These cattle were maliciously driven 
off the lands Sc injured : — Held : appot. 
as bailee In possession could claim com- 
pensation for the cattle entrusted to 
Us care.— Worthington r. Tifpsrabt 
County Council, [19201 2 L R. 333; 
54 L L. R. 77*— IR. 
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Part V.— Hiring. 


871. Add. Annotation : — Retd* Edwards v. Porter 
(1024), 41 T. L. R. 67. 

878* Add. Annotation : — Oonsd. Aitchison v. Page 
Motors, Ltd. (1985), 164 L. T. 128. 


877. Add. Annotation : — As to (4) Reid. Kemp v. 
Elisha, [1918] 1 K. B. 228. 

878. Add. Annotation :—Aa to (1) Retd. McAlister 
(or Donoghue) v. Stevenson (1982), 48 T. L. R. 
494. 


Part VI. — Sale and Exchange of Animals 


884. Add. Annotation: — Retd. Lake v. Simmons 
(1926), 95 L. J. K. B. 586. 

890a. Resale ol horse at loss — Form of 

action.] — A vendor gave a warranty of sound 
workable condition on the sale of a horse, 
The warranty was fulfilled, but the purchaser 
wrongfully refused delivery, & returned the 
horse. The vendor then put it up at auction 
as " in dispute," & without a warranty, when 


it was sold for about £40 less than the 
contract price. In an action for the differ- 
ence between the price realised at the auction 
& the contract price: — Meld: (1) this was 
not the proper form of action ; (2) the action 
must be for damages ; (3) the conditions of 
the auction sale were not a test of the value 
of the horse, the auction being of a horse 
" in dispute," & without warranty, 8c quite 


PART V. 


360 *▼. .] — If a 

hired horse la in a sound condition 
when taken out, & it is brought back 
injured, the onus of proof in a claim for 
damages for negligence is on deft. The 
hirer is bound to treat the horse with 
the degree of care which a person of 
ordinary discretion would use towards 
his own, but if the horse is so treated 
&. nevertheless receives an injury the 
hirer is not liable in damages for snob 
Injury- — Reinbeth v. Campbell (J 920), 
62 D. L. R. 367.— CAN. 


369 xvi. .]— 

Where a person hires an animal Sc it 
dies while In his custody, the onus is 
upon him to establish that he took 
care of it* That o&re is the care whioh 
a prudent man would take of his own 
animal under the oireuhistanoes. — 
Murray v. Collins, [1920] 2 W. W. It, 
845 ; 53 D. L. R. 120.— CAN. 


369 xvii. Deft. 

hired a horse from pltf. to drive from 
T. to L. Sc return. At a distance of 
between six Sc eight miles from 3., the 
horse fell lame in the*right hind leg. 
Deft, drove it to S., put It in a livery 
stable Sc gave instructions to have the 
hoof of the right hind leg re-shod. 
Deft, hired another horse Sc continued 
his Journey to L., a distance of over 
eight miles. He returned next day, 
took the horse out. Sc finding that it 
was not then lame, started with it on 
the return Journey. After travelling 
about three miles, the horse again fell 
lame Sc kept getting a little lamer all 
the way to T. The Journey from 3. 
to T., a distance of twenty-two miles, 
took soven Sc one-half hours. There 
was no evidence as to what caused the 
horse's lameness. There was no evi- 
dence that there was, between the 
plaoe where the horse fell lame Sc T. 
any suitable plaoe In whioh the hone 
oould have been placed Sc oared for, or 
where deft, oould have hired another 
horse to continue the return joumoy : 
— Held : aa the lameness when it 
first developed on the return Journey 
was not shown to havs been of -a more 
serious nature than often happens to 
a horse whioh may nevertheless walk, 
or even trot slowly, fifteen to twenty 


dlstanoe to satisfy himself that the 
lameness was increasing so as to make 
It dangerous to the welfare of the horse 


miles without serious 

oould not be held guilty of j 
until he had travelled a 


to continue the Journey. — Gagnon v. 
Langis (1920), 48 N. B. R. 76.— CAN. 

374 ii. BUI of sale granted by 

bailee — Rights of grantee, f— A., the 
owner of twenty-seven cows depastur- 
ing on his form, agreed to lease his 
farm Sc cows to G. for a term of years. 
Sc it was agreed that G. should have 
the right to purchase the farm & stock 
at any time during the term. G. was 
given possession of the stock Sc farm. 
G. gave to applt. a bill of sale over the 
cows. A. recovered possession of his 
farm Sc oows from G., & shortly there- 
after applt. seized & sold the cows 
under his bill of sale. Thirty -four oows 
were seized & sold, only nine of which 
were of the original herd, the balance 
having been bought by G. during the 
time he had possession of the farm. 
A. claimed damages for the seizure : — 
Held : it had not been shown that the 
cattle substituted by G. for those 
originally balled to him had become the 
property of A., who was entitled to 
damages only In respect of the cows 
originally balled. — Norfolk Co- 
operative Dairy Co., Ltd. v. Allen, 
[1924] N. Z. L. R. 136.— N.Z. 

374 U. Loss by bailee — Negli- 

gence.] — In an action for the value of 
a horse whioh was lost after It had been 
hired to deft, under an agreement 
whereby the latter undertook to take 
•• good care in every way •• thereof, it 
appeared that the horse, whioh was 
unbroken, was received by deft. Sc put 
Into a pasture belonging to a neighbour 
of deft.. Sc deft, went to see it every 
other day. The pasture was sur- 
rounded by a fenoe of two strands of 
wire. Sc the horee got out twice during 
the winter but was put back. It dis- 
appeared about the end of the following 
April. The fenoe was down in one 
plaoe, Sc the evidence showed a custom 
among the farmers in the neighbour- 
hood to allow hones not in use to run 
at large during the winter. While 
deft, was given the right to work the 
horse. It was shown that it was not 
oustomary in that locality to break 
hones until the spring : — Held : deft, 
had taken sufficiently good care of the 
hone Sc was not liable for its loss. — 
Zimmerman v. Archer (1922), 63 
D. L. R. 399 ; (1922) 2 W. W. R* 524. 
—CAN. 

880 1. Contract — Covering mare — 
Damages for breodM — Breach of a 
contract to breed mares to a stallion 
is not a ground for damages, in the 
absence of evidence upon whioh snob 

70 


damages may be estimated with reason- 
able certainty. — Sinclair v. Walker, 
[1917] 2W.W.E. 321.— CAN. 


PART VI. SECT. 1. 

$ f, Action by pur- 

chaser for damages — What damages 
recoverable .) — Perry v. Kidd (1909), 
12 W. L. R. 9.— CAN. 


t li. Sale bf fruU — Bull sterile.)— 

At an auction sale advertised “ a» 
pedigree stock sale " reap, purchased 
from applt. a bull described In the sale 
catalogue under the heading “ Jersey 
Bulls” as “Lot 78, Bull Harbour 
Light." The conditions of sale ex- 
pressly negatived the existence of any 
warranties on the vendor's part. At 
the time of the Bale the bull had not 
been used, but subsequently was found 
to be sterile. This condition was 
shown to be a latent defect not dis- 
coverable upon examination. In an 
action by reap., claiming damages : — 
Held : as the capacity for procreation 
was not. by implication, a part of the 
description. Sc as the bull complied In 
ail other respects with the description, 
reap, was without remedv. — Dell v. 
Quilty, 11924] N. Z. L. R. 1270.— 
N.Z. 


t iil. Sale of horse as 

7 /wm 4m fnr4 n ** 


failure of implied condition on sale of 
goods by description .] — Twaites v. 
Morrison (Alta.), [1918] 3 W. W. R. 
349 ; 43 D. L. R. 73.— CAN. 

t iv. Default by purchaser — 

Resale by vendor .] — Held : (1) money 
paid, not as a deposit, but on account 
of the purohose-prioe, must be returned 
to the purchaser: (2) having elected 
to treat the contract as at an end. 
Instead of suing for damages for breach, 
the vendor was not entitled to reoover 
anything for the care of 4he animals 
from the time fixed by the contract 
for delivery until he resold. — B aldwin 
v. Brianger, (1920) 1 W. W. R. 216; 
50 D. L. R. 540 ; 13 Alta. L. R. 27.— 
CAN. 

si. — .1 — Held: oral evidence 

that It was part of the agreement for 
•ale of a stallion that the pedigree 
papers should be delivered to the pur- 
chaser within a few days of the sale, 
being in contradiction of the written 
agreement, was not admissible. — 
Raster v. Cowan, [1926] 2 D. L. R. 
742; £1925] 2 W. W. H. 186; 21 
Alta. tZ R. 866 : retep., [18231 4 
D. L. R. 491 ; [1923] 3 W. W. R. 610. 
—CAN. 
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different from the original contract con- 
ditions ; (4) pltf. was not entitled to more 
than nominal damages, as he had failed 
to prove his damages to be the difference 
between the contract price & the price realised 
at the auction. — Mackun v. Newbury 
Sanitary Laundry (1919), 03 Sol. Jo. 337, 
D. 0. 

390b* Rescission by vendor — Vendor liable 

for keep during period animal kept by pur- 
chaser.]— Kino v. Prior (1816), 2 Chit. 416. 

891* Add Annotation; — Consd. Re A Debtor, 
[1927] 2 Oh. 367. 

401. Add. Annotation : — Held* Phillips v. 
Britannia Hygienic Laundry Go., [1923] 1 
K. B. 539. 

409* Add. Annotation: — Refd. Manchester Liners 
v. Boa, [1922] 2 A. O. 74; Canada Atlantic 
Grain Export Co. v . Eilers (1929), 35 Com. 
Cas. 90. 

410* Add. Annotations : — Held. Manchester Liners 
v. Rea, [1922] 2 A. C. 74 ; Baldry v. Marshall, 
[1925] 1 K. B. 260. 

416. Add. Annotation : — Refd. Said v. Butt, [1920] 
3 K. B. 497. 

416a. As to pedigree of horse.] — A receipt de- 
scribed a horse as “ got by Cheshire Cheese, 


warranted sound ” : — Held : the statement 
that the horse was got by Cheshire Cheese 
was a mere representation. — Dickenson v. 
Gapp (1821), cited in 1 Moo. & S. at p. 78. 

Annotation : — Foild. Budd t. Falrmaner (1831). 1 Moo. & 9. 

74 . 

430. Add. Citations : — 171 E. B. 90 ; sub nom. 
Elton v. Jordan, 1 Stark. 127, N. P. 

467. For “ 99 E. B. 186 ” read “ 99 B. B. 1016.” 

474. Add. Annotation : — Refd. Bell v. Lever Bros., 
Ltd. (1931), 146 L. T. 258. 

476a. .] — A., as agent of B., sold a 

mare to O., A having no express authority 
from B. to warrant her, refused to do so, 
but, at the time of the sale, told C. that “ If 
the mare was not all right she was not his.” 
C. thereupon paid the price, which was 
received by B. The mare proving unsound, 
C. returned her to A., & sued B. for a return 
of the money : — Held : the proper question 
to leave to the jury was whether it was part 
of the contract that the mare should be 
returned if she proved unsound. — Foster v . 
Smith (1856), 18 C.B. 156; 20 J. P.438; 139 
E. B. 1326. 

486a. .] — Hare v. Taylor (1837), 1 Jur. 261. 


PART VL SECT. 2, SUB-SECT. 1. 

896 vl. .] — An auctioneer 

In soiling' a horse said : “ Here is a 
horse about nine years old ” in presence 
of the vendor who did not contradict 
it. A note given for the balanoe of 
the price Bad indorsed thereon : 
" Given for one bay mare nine years 
old/* The purchaser believed the 
horse was of that age : — Held : the 
statement amounted to a warranty, & 
the vendor was bound thereby. — Allen 
e. Smith. [1920] 3 W. W. R. 645.— 
CAN. 

410 1. In para, for " an ” read " no.” 

410 iv. .)— Pltf. pur- 

chased a horse from deft, which deft, 
warranted to be suitable for the general 
purposes of a farmer Sc sound in every 
respect. The trial judge found that 
there was a defect in the horse which 
oouJd not be discovered by an ordinary 
examination at the time of the sale Sc 
that the horse was not suitable for the 
purpose for wbloh it was required : 
— Held : the findings of the trial 
judge must be accepted. — Maktfll v. 
Pringle (1920), 53 N. 8. R. 502.— 
CAN. 

sr. Sale of male animal — Under 
Livestock Purchase dk Sale Act , R.S.S., 
1920 (c. 125) — .Vo impled warranty 
that animal capable of reproducing type 
dk colour.) — R. (Minister of Agri- 
culture for Saskatchewan) v. 
Bourse, 1825] 3D. L. R. 537 ; (1925] 
1W.W.R 397 : 19 Sask. L.R. 483.— 
CAN. 

PART VL SECT. 2, SUB-SECT. 2. 

420 il. 

maokay (n. a 
—CAN. 

PART VL SECT. 2, SUB-SECT. 8.— A. 

438 L Sound — Meaning of term — 
Seeds of disease at elate of sale .) — At an 
auction sale the auctioneer said : 
“ Would yon let this good sound mare 
go for that money f * r The mate was 
diseased at the time. No fraud was 
proved : — Held : one who was induced 
fnr the statement to bid tor Sc purchase 
the mare was entitled to rescission on 
the ground of misrepresentation. — 
Anderson v. Kennedy, 11920] l 


— . ] ■ Ejbbnblauer 6. 
I.) (1911), 9 E.L. R. 304. 


W. W. R. 25 ; 50 D. L. R. 105 ; 18 
Sask. L. R. 38.— CAN. 

459 i. Warranty relating to future — 
Dairy cattle warranted " to calve at 
proper time dk correct in teats only.**] — 
A dairy oow, due to oalve within a 
fortnight, was bought at a cattle 
market under the following warranty : 
“ Dairy oattle are warranted to oalve 
at their proper time Sc correct in 
their teats only.” The cow o&lved at 
her proper time, but, owing to disease 
which appeared in her teats, her milk 
supply was defective : — Held : (1) the 
warranty applied to the period of 
calving. Sc guaranteed, against the 
ordinary risks of that period, that the 
cow’s teats would then be capable of 
performing their function of giving 
milk : (2) as the disease from which 
the cow suffered had not been proved 
to dc due either to negligence on 

S umter's part or to external accident, 
tie guarantee applied. — K yle v. Sim, 
[1025] 8. C. 425.— SCOT. 

PART VI. SECT. 2, SUB-SECT. 4.— A. 

st. Rescission — Affirmance of con- 
tract after notice of misrepresentation. 1 — 
A purchaser of a mare was not allowed 
rescission on the ground of what the 
ot. found was an innocent misrepre- 
sentation as to her being in foal to a 
oelebrated stallion, because after dis- 
oovery that the mare was not in foal 
be repeatedly attempted to get her In 
foal by breeding her to another 
stallion, this being held to amount to 
an affirmance of the contract. — 
Montioello State Bank v. Guest, 
(19201 SW.W.R. 14. — GAN. 


PART VL SECT. 2, SUB-SECT. 4.— B. 

g 1. .1 — In an action on 

promissory notes given for the price of 
a stallion, an alleged breach of warranty 
does not justify a defence of failure 
of consideration. Deft, must claim 
under the breach of warranty setting 
It up In diminution of the price, or in 
an action for damages. — Edwards v. 
PEjUttOjT^Alta.), [1919] 3 W. W. R. 

tv. Cheque given for price — Whether 
breach of warranty a defence .1 — Mtkle- 
BUST v. Galey Sask.) (1919), 46 
D. L. R. 699.— CAN. 
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PART VI. SECT. 2, SUB-SECT. 4.— 0. 

484 II. Effect of— On other 

remedies of purchaser .) — A condition 
for return of a horse in as good con- 
dition as when sold Sc the substitution 
of another horse of equal value prevents 
the purchaser from resorting to any 
other form of remedy, unless he oan 
show that he returned the horse in 
good condition Sc the vendor failed to 
substitute as agreed. — Edwards v. 
Pearson (Alta.), (1919) 3 W. W. R. 
606.— CAN. 

485 li. Purchaser not liable for 

cost of keep after repudiation of con - 
trad.}— Long v. Byers (Sask.), [19275 
4D.L.R. 223.— CAN. 

PART VI. SECT. 2, SUB-SECT. 4.— D. 

486 ix. .1 — A written con- 

tract entered into in Mar. 1928, for the 
sale of a stallion provided that the only 
" guarantee ” by which the seller 
bound himself was that the horse was 
serviceably sound as a serving stallion, 
and it also provided that if the horse 
"after a fair trial on sure breeding 
mares ” should prove not to he so 
sound the buyer would return it to the 
seller Sc receive another hone of equal 
value In exchange, but that the seller 
should not be bound by " the conditions 
of this guarantee ” unless the buyer 
submitted a monthly report In writing 
showing the condition of the hone, etc.. 
Sc that the contract should expire Sc 
the seller be released from any further 
obligation to the buyer after Apr. 1, 
1929, exoept in the event of the death 
of the horse within three yean. In an 
action, begun after Apr. 1, 1929, for 
tbe balanoe of the purchase -price the 
buyer claimed a set-off for damages for 
lorn of service fees which he would have 
earned with the horse had it been as 
guaranteed Sc counter claimed for the 
excess of said damages over the amount 
of pltf.’s claim: — Held: deft.’* only 
remedy for the difference between the 
purchase-price Sc the actual value of the 
none was that expressly agreed to In 
tbe contract, vis. the return of tbe 
bone and tbe taking of another In its 
place, said provision, however, did not 
affect his right to sue for other damages, 
such as loss of service fees, which he 
bad suffered up to Apr. 1, 1929, through 
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Part VII. — Carriage of Animals. 


617. Add. Annotation *: — Const!. Gould v. 8. E. & 
0. Hr., [1920] 2 K. B. 180. Refd. L. & 
N. W. By. v. Hudson, [1920] A. 0. 324. 

613. Add Annotation :• — A* to (2) Retd. L. & N. W. 
By. v. Hudson, [1920] A. 0. 324. 

622. Add. Annotation a : — Refd. Gould i>. 8. E. & 0. 
By.. [1920] 2 K. B. 180 s L. &. N. W, By. t>. 

* Hudson, [1920] A. 0. 324. 

626. Add. Annotation*: — Refd. Hemmings v . Stoke 
Pogee Golf Club, [1920] 1 K. B. 720 ; Mon* 
v. Warbey, [1936] 1 K. B. 75. 

630. For “ Expenses reasonably — Inourred in dis- 
infecting, etc., read “ Expenses reasonably 
incurred— In disinfecting,'* etc. 


v 

681. Add . Annotation * : — Refd. Goldman v. Hill, 
[1919] 1 K. B. 443 $ Transoceanic^ 8oc. 
Italiana Di Navigazione v. Shipton, [1923] 1 
K. B. 81 ; Pr&ger v. Blatepiel, Stamp A 
Heacock, [1924] 1 K. B. 566. 

535. Add. Annotation :—A* to (1) Refd. G. N. By. 
v. L. E. P. Transport A Depository, [1922] 
2 K. B. 742. 

542. Add. Annotation : — A* to (1) Refd. G. N. By. 
e. L. E. P. Transport A Depository, [1922] 
2 K. B. 742. 

544. Add. Annotation : — Generally* Refd. Glass- 
brook Bros. v. Leyson, [1988] 2 K. B. 91. 


the breach of the guarantee, hut that 
hie failure to submit the monthly report 
provided for in the oontraot would pre- 
clude him from recovering said other 
damages, A the trial Judge's conclusion 
that there had been a reasonable com- 
pliance with that requirement could 
not be sustained. — H ead v. Linton, 
[19301 2 W. W. R. 309 ; 24 S. L. R. 
606. — CAN. 

466 x. .1 — The measure of 

damage In an aotlon for breach of 
warranty of a bull Is the difference 
between the value at the time o; 
delivery to the buyer A the value it 
would nave had If it had answered to 
the warranty. — W ard v. Rosser 
(1920), 64 D. L. R. 631.— CAN. 

PART VL SECT. 8, 8UB-8E0T. 4 . — &. 

ew. Proof of breach at time of tale 
neats* my — •sufflciencv of evidence.}—* 
Westwood v. McMillan (Bask.), 
[19201 2 W. W. R. 867 ; 63 D. L. R. 
817.— CAN. 

■x. .1 — Ahkxr e. Oaplbttb 

[10261 3 D. L. £7348; J1920J 2 
W. W. R. 346 ; 20 8ask. L. R. 640.— 
CAN. 

■y. .1 — Long e. Byers (Bask,), 

119273 4 D. L. R. 223 A — GAN* 

PART VI. SECT. 3. 

■a. Idee Stock Pedigree Act, 1927 
(e, 121) — False registration of animal— 
What amounts to.) — An 'application for 
registration of a transfer of ownership 
of an animal is not an application for 
the registration of the animal. More- 
over, where the statements made in 
the former application axe true with 


is no offence under sect. 17 of 

above Act although the animal which 
was In fact sold was not the animal 
named in said application. — R. v. 

Can. Orim. Oaa. 40.— CAN. 

PART VU. SECT. 1, 8UB-SB0T. 1.— A. 

689 1. Animats poisoned — JVo 

a&rmative evidence.) — Fitf. shipped 
hones by defts.* railway. On amval 
at destination, some of the horses had 
died A othsn were sick A died soon 
after. It was .subsequently estab- 
lished that they died of arsenlo poison. 
An aotlon against deft, railway oo. 
for negligence was dismissed, as there 
was no evidence connecting the cause 
of injury with any alleged negUgenoe. 


The cause of the damage was purely 
a matter of speculation, A certain 
provisions of the contraot were a com- 
plete answer to pittas olaim that the 
damages arose from defts-' negligence. 
— Turner v. Canadian Pacific Ry. 
Oo. (1922), 06 D. L. R. 81 ; [1922] 
2 W. W. R. 868.— CAN. 

PART VII. SECT. 1, SUB-SECT. 2. 

682 1. Declaration of value — Re- 
quisites of.) — Pox v. London, Midland 
A Scottish Ry. Co., No. 641 1, post.— 

641 1. Carrier exempted from liability 
“ in any case *' above declared value .) — 
A railway co. made conditions limiting 
their liability for loss of or damage to 
any live stock delivered to them tor 
transit beyond the value, in the case 
of hotses, of £60, unless a higher value 
was declared in writing at the time of 
delivery, A a percentage of 11 per cent, 
paid on the value, so declared, in 
excess of the above-named sum. A 
race horse, exceeding £60 in value, was 
delivered to the oo. for transit by the 
sender's groom, who informed the 
booking clerk that he had got 41 a very 
valuable 'chaser, worth about £1,000. * 
a figure arrived at by the groom him- 
self from casual gossip. The clerk gave 
the groom the oo.’s form of 44 consign- 
ment note A waybill ” for live stock. A 
the groom filled it in for carriage at the 
ordinary rate, A signed It, with full 
knowledge of its oofiteati. The horse 
having Deen injured in transit:— 
Held : (1) the above conditions wars 
not unreasonable ; (2) the oon tract of 
carriage, which was signed by the 
groom under a direction by bis em- 
ployer that the horse was to he carried 
at the ordinary rate, exempted the 
oo. from liability for any greater 
amount than £60 : (3) in order to 
make the oo. liable for the full value 
of the horse, the declaration of value 
must have been made with the In- 
tention of paying the higher rate. A 
the statement of value made by the 
groom to the booking clerk was in- 
sufficient. — Pox v. London. Midland 
A Scottish By. Oo., [1926] L R. 100.— 
IR. 

to 

boahon 
loblhra* 


"feed” * ” wafer*’ animd I 


o/ emptying feed * wafer.)— The ol 
tlon to furnish th« feed A water is _ 
the shipper. — Knight-Watson Banos* 
inq Oo. e. Canadian Pacific Ry. Oo. 

14 Bask. L. R* 6«— -OAM. 


sb. Carrier under no liability 44 un- 
less written notice delivered at point 
of delivery ’ ’Sufficiency of notice .) — 
KNIGHT- WATSON RANCHING Co. V. 

Canadian Pacific Ry. Oo. (1921), 
62 D. L. R. 601 ; 16 Saak. L. R. 1 ; 
[1921] 2 W. W. R. 788: reoeg ., 14 
Bask. L. R. 5.— CAN. 

PART VII. SECT. 2. 

si. Train run in contravention 

of Lord*e Day Ad. ] — Pltf. shipped 
goods, including horses, by dene.' 
fine, A signed a special contract 
providing that defts. should not be 
liable for any lots or damages in respect 
of the live stock by reason of injury 
except such as might arise from a 
collision. A should In no case be 
responsible tor any amount exceeding 
certain small sums named. Pltf. 
aooompaniod his goods, A the train 
was lawfully proceeding on a Sunday, 
notwithstanding the Lord's Day Act. 
when s collision ooourred with one of 
defts.' trains, which was being ran 
unlawfully because in contravention of 
that Act, A some of the horses A other 
goods of pltf. were destroyed or 
damaged. Pltf. sued In tort for the 
amount of his lose, claiming much more 
than the limited amounts stated in the 
special oontraot. Defts. set up the 
special oontraot i—Held : the pro- 
vision of the oontraot limiting the 
liability of defts. In the ease of a col- 
lision to a stated sum did not sustain 
the defence, because that provision 
must be taken not to have contemplated 
a collision occurring by reason of the 
breach of a statute distinctly pro- 
hibiting A making unlawful the act, 
which caused the collision. — Rise v. 
Canadian Pacific Ry. Oo. (1910), 
14 W. L. R. 036.— CAN. 

PART VIL 

Reduced into possession— 

Usmages for shooting,]— 

Pltf., a squatter on the foreshore of a 
lake, held entitled to damages for the 
shooting, on the land A water close to 
his chaos, of a number of Canada seme 
which had been hatched from eggs he 
had ooUeeted on an Island In theiake, 
it being dear that the geese were not 
In a state of nature A bad been reduced 
to possess i on. Game Act. 1932. a. 8, 
had no appfleatkm, since it applies to 
birds which are wild by SSS A 
whilst In a state of nature; A the 
geese In question were not In a state 
of naiurgj— Kastaxiux v. Baboons 
[1986] 2 W. W. R. 416.— CAM. 
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Part VIII.- 

568ft. Birds lawfully token else- 

where.]-— Applt. wee charged under Wild 
Birds Protection Act, 1880 (c. 86), s, 3, as 
extended under 8. 8 in the county of London 
by the Wild Birds Protection (Administrative 
County of London) Order, 1800, par. 4, with 
having in his possession some goldfinches 
recently taken. The magistrate found that 
the charge was proved A dismissed it under 
the Probation of Offenders Act, 1807 (o. 17), 
ordering applt. to pay the costs. The birds 
were lawfully caught in Ireland on or im- 
mediately before Dec. 8, 1918, &, after being 
kept there for upwards of a month to enable 
them to recover their condition, & travel 
safely, were sent to applt. in London by post. 
They were found in applt. ’s possession in a 
wild & terrified state on Jan. 15, 1919 : — 


Wild Birds. 

Held : the magistrate was justified in taking 
into consideration all the circumstances of 
the case, including the condition of the birds 
when exposed for sale A the fact that they 
had to be kept in Ireland for some time in 
order to endure the journey & arrive alive, & 
also the length of the journey, in order to 
arrive at the conclusion that the birds were 
recently taken. — Harris v. Lucas, [1919] 
2 K. B. 291 ; 88 L. J. K. B. 1082 5 121 L. T. 
817 ; 83 J. P. 208 ; 35 T. L. R. 480 5 17 
L. G. R. 421 5 26 Oox, 0. 0. 408, D. 0. 

564. Add. Annotation : — Apld. Harris v. Lucas, 
[1919] 2 K. B. 291. 

After this case add : — 

.] — See, now , Protection of Birds Act, 

1933 (c. 52). 


Part X. — Cruelty to and Killing, Maiming, and Wounding 

Animals. 


Note. — The Act now in force in England is 
Protection of Animals Act, 1911 (c. 27), as amended 
by Protection of Animals Act (1911) Amendment 
Acts, 1912 (c. 17), A 1921 (c. 14); Protection 
of Animals Act, 1927 (c. 27) ; Protection of 
Animals (Cruelty to Boot) Act, 1933 (c. 17) ; 
Protection of Animals Act, 1934 (c. 21). In con- 
sidering the cases in Sect. 1 of this Part, regard 
should be had to their dates & the Act under 
which they were decided. 

572a. Shooting trespassing dog — No attempt to 
drive dog away before shooting.] — A farm 
labourer shot at a dog which was trespassing 
on his master’s land, & wounded it. The 
dog was not doing damage & deft, made no 
effort to drive it*away before he shot it, A 
the justices found that shooting was not 
necessary : — Held : he was guilty of u cruelly 
ill-treating ” the dog within Protection of 
Animals Act, 1911 (c. 27), s. 1. — Barnard v. 
Evans, [1926] 2 K. B. 794 ; 94 L. J. K. B. 
932; 133 L. T. 829; 89 J. P. 106; 41 

T. L. R. 082 ; 28 Oox, 0. 0. 09, D. 0. 

574. Add. Annotation : — Distd. Barnard v. Evans, 
[1925] 2 K. B. 794. 

576. Add. Annotation .‘—Dlstd. Barnard t>. Evans, 
[1925] 2 K. B. 794. 


587. Add. Annotation: — As to (1) & (2) Refd. 
Jenkins v. Ash (1929), 45 T. L. R. 479. 

587a. Liberation in exhausted condition.] — 

On a prosecution of A. A G. for cruelly 
ill-treating a live wild rabbit contrary to 
Protection of Animals Act, 1911 (c. 27), b. 1, 
It appeared that A. had dangled the rabbit 
by Its hind legs three or four yards away 
from two greyhounds, held in leasb by G., 
& that the greyhounds having been taken 
thirty or forty yards away, the rabbit had 
been thrown on the ground, where it had 
remained, only hopping a couple of yards 
when flicked by a hat. The magistrate held 
that there was no cruel ill-treatment within 
the sect. ; that what had been done by 
resps. was ordinary coursing & so protected 
by sect. 1 (3) (6), & that there was no evidence 
of the rabbit having been liberated in an 
injured, mutilated, . or exhausted condition. 
On appeal : — Held : all the evidence showed 
that there had been cruel ill-treatment of the 
rabbit & that the rabbit had been liberated 
in an exhausted condition. On this ground 
A also on the ground that the cruel ill-treat- 
+ ment occurred before the rabbit was liberated 
for the purpose of being coursed or bunted, 
resps. had not brought themselves within the 


PART X. SECT. 1, SUB-SECT. 1. 

874 n. — . FaHur* to remove from 
e m im a l broken pieces of instrument .) — 
Resp. undertook to treat a horse, A 
Inserted Into the animal** urethra a 
eatbeter, wfcSob broke. A tbs bone wee 
returned to Ite owner with the broke* 
nfeoee left in the urethra : — Held : «) 
If veep, allowed the broken piece* of tbe 
eatbeter to remain in the urethra for 
aa unreasonable time, without taking 
mar steps toaMak the pato or with* 
not tarns any steps to secure their 
removal, be unreasonably caused un- 
necessary pain ; ft) mep. was under a 

Syy gjy. g ";g« *ss 

fragments were In the animal’s urethra. 


— Mabtik v , Oas#bmtcb, [1925] S. A 
8. R. 421.— AUS. 


ee. Abandoning horse in 

Horse found stoning — Whether owner 
eaeereisinc control. y—Hcld : accused 
could not be convicted of ill-treatment 
under Prevention of Cruelty to 
Animals Act, 1990, s. 8 (a), as he was 
not in a portion to exero toe control 
over the animal at the time of tbe in- 
tre atm ent. — R. e. Nazis Wazib (1919), 
L L. R. 44 Bom. 159.— DID. 

eft. PrrmtMng a m tmsd injured on 
Shko to Urn d — Master of ship ignoran t of 
animate oonditi on.}~~Heia : the mas- 
ter's want of knowledge was no defence. 
—ar LASW t e. amrm, [1923] 8. O. a.) 


PART X. SECT. 1, SUB-SECT. 2. 

se. Carrying cranes bp train — 
With eves stitched up.}— Held : accused 
had oommitted no offence under Pre- 
vention of Cruelty to Animals Act, 
1890, s. 8, d. (b\ t tot the cruelty was 
caused by the persons who stitched up 
tbe eyes A not by the manner or 
position In which the birds were 
carried In tbe train. — R. e. Ibbahim 
Hum Shtkab (1917), I. h. R. 41 Bom. 
654. — IND. 

mr. Keeping deer in oapHtrttv--No 
right to redelinerv of deer .) — It IslUegal 
to keep a deer in captivity, A there is 
therefore no right at action for re- 
delivery against the ofBoeve of the 
Department of Hines A Forest*.— 
Habshaix e. Munbos, {1989 1 2 

D. L. R. *01; 6 M. P. R. *65.— CAN. 
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protection given by the fleet* to the conning 
or hunting of any captive animal. — J enkins 
v. Ash (1929), 141 L. T. 691 ; 93 J. P. 229 ; 
46 T. L. B. 479; 27 L. G. B. 687 ; 28 
Cox, 0. 0. 666, D. 0. 

587b. Ill-treatment before liberation.]— 

Jenkins v. Ash, No. 687a, ante. 

696. Add. Annotation: — Refd. Be Grove-Grady, 
Plowden c. Lawrence, [1929] 1 Oh. 557. 

602. Add. Annotation: — Consd. White v. Fox & 
Dawes (1932), 48 T. L. B. 641. 

602a. Not domestic animal.] — White v . 

Fox A Dawes (1932), 48 T. L. R. 641, D. 0. 

604. After this case add : — 

Dog— Disqualification for ownership.] — See 


Protection of Animals (Cruelty to DogB) Act, 
1933 (c. 17). t 

618. Add. Annotation Refd. B. v. Wood, Ex p. 
Farwell (1918), 87 L. J. K. B. 913. 

625. After this case add “ See Animal* (Anaes- 
thetics) Act, 1919 (c. 64).” 

661. Add. Citation 26 Cox, 0. 0. 113. 

658. Add. Annotations •*— Consd. Cotterill v. Penn 
[1936] 1 K. B. 53. Refd. Nye v. Niblett 
(1918), 87 L. J. K. B. 590. 

654. Add. Annotations : — Consd. Horton v. G wynne, 
[1921] 2 K. B. 661. Apld. Farey v. Welch, 
[1929] 1 E. B. 388. Expld. A Distd. Cotterill 
v. Penn, [1936] 1 K. B. 53. 

656. Add. Annotation: — Refd. Nye v. Niblett 
(1918), 87 L. J. K. B. 590. 


Part XI. — Diseased Animals, 


657. Add. Annotation: — Refd. Theyer v. Purnell, 
{1918] 2 K. B. 333. 

659. Add. Citation : — 88 L. J. K. B. 263. 

664. 'Add. Annotation : — Refd. Phillips v. Britannia 
Hygienic Laundry Co., [1923] 1 K. B. 
539. 

688a. Transit of Animals (Amendment) Order, 

1980 — Meaning of “ consecutive Journeys.”] 
• — Transit of Animals (Amendment) Order, 

1930, art. 1, enacts, among other things, that 
any road vehicle used for the conveyance of 
animals the property of a dealer or in con- 
nection with the trade or business of a dealer 
shall, as soon as practicable after each 
occasion on which it is so used, and before 
any other animal is placed in it, be cleansed 
and disinfected as therein mentioned, “ Pro- 
vided that in the case of a vehicle • . . 
making consecutive journeys on any one day 
between the same two points, the requisites 
of this article shall be deemed to be suffi- 


’ ciently complied with if the vehicle is cleansed 

A disinfected ... as soon as practicable 
after the completion of the last of such 
consecutive journeys ” : — Held : on the con- 
struction of the Order, the expression “ con- 
secutive journeys . between the same 
two points ” in the proviso to art. 1 does not 
mean consecutive journeys in the same 
direction between the two points, the return 
journey counting as distinct, but consecutive 
journeys in either direction, A the vehicle 
need not be cleansed A disinfected until the 
completion of the last of its consecutive 
journeys in either direction. — Nethaway v. 
Brewer, [1931] 2 K. B. 469 ; 100 L. J. K. B. 
624 ; 145 L. T. 191 ; 95 J. P. 169 ; 76 Sol. 
Jo. 359 ; 29 L. G. B. 489 ; 29 Cox, O. O. 306, 
D. C. 

690a. “Double dipping” — Meaning.] — Held: 

the words “ double dipped ” meant twice 
dipped & not dipped for a second time after 
the first prescribed dipping. — Adams v . 
Galloway (1925), 23 L. G. B. 588, D. 0. 


PART X. SECT. 1, SUB-SECT. 3. 

if. Commitment for trial for over- 
driving — Jurisdiction of one fustier .} — 
R. t. Ntlbon (1916). 28 Can. Crtm. 
Oas. 2 7 6. —CAN. 

PART XI. SECT. 1. 

668 vi. .) — A oontr&ot for the 

sale of animals affected with a oon* 
tcurious or Infectious disease is an 
offenoe against R. 9. Q 1906 (e 76), 
e. 38, whether or not the seller knows 
that the animals are so affeoted.— 
Baldwin v Shook, 119181 1W.W.R. 
314 ; 40 D. L. R. 433.-— CAN. 

668 ell. .1 — On a sale without 

warranty of an animal known to the 
seller to be affeoted with a eertaln 
contagious disease there Is no common* 
law duty upon the seller to warn the 
buyer of the disease, where the latter 
is reputed to be possessed of more than 
ordinary skill ft knowledge in the treat* 
meat of animals, the disease In question 
Is fairly common in the neighbourhood, 
the buyer knows that the animal Is 
suffering from some complaint, al- 
though not the particular nature of it, 
ft the buyer refugee to complete the 
sale Until he has had the animal In 
hie possession a certain time. 

The Animal Contagious D isease s Act. 
R. 8. C. 1906 (e. 76k does not give a 


right of action to a buyer of animals 
who suffers damage from a sale which 
is illegal under that Act. — O'Mealey 
v. SWAM*, (19181 3 W. W R. 98.— 
CAN. 

668 vili. .}— In view of Orders 

in Council authorised under s. 38k 
exempting tuberculosis from the effect 
of Animal Contagious Diseases Act. 
R 8. C 1906 to. 76k s. 38, Baldwin v. 
Snook , No. 662 rt.. ante, was held not 
applicable to support a defenoe of 
illegal sale of cattle. — Wood, Wbillbr 
ft McCarthy, Ltd. v. Valoour, [1921] 
IW.W.R. 32.— CAN. 

•68 lx. .1 — Where animals are 

exposed for sale by a vendor ft be knows 
that they are infected with a oontagious 
disease be Is liable to a penalty under 
Animal Oontagious Diseases Act, ft If 
be effects a sale of the animals under 
such circumstances the sale Is illegal ft 
void. If in addition to the breach of 
his statutory duty the vendor makes 
false representations as to the con- 
dition of the animals ft thereby in- 
duoes a person to purchase them, the 
latter is entitled to tuooeed In an actios 
for any resulting damages sustained 
by him, ft In any event he la entitled 
to recover any money paid by him to 
the vendor on the Illegal contract, he 
not being in pari Sheto with the 


vendor, — Long v. Zlatnick (1922), 70 
D. L. R. 68 ; [1922) 3 W. W. R. 687.— 
CAN. 

PART XL SECT. 8, SUB-SECT. 8 . 

•90 il. Validity of notice — 

Blank form issued by Government 
Veterinary Officer — Day Jt hour ' 
in by Inspector.) — Kajkx v. R., [! 

N. L. R. o5>— S. AT. 

PART XI. SECT. 8, SUB-SECT. 8. 

sk. Bogs fed on garbage — Under 
licence waiving compensation — Disease 
necessitating daughter — Onus of proof 
of cause of disease.) — A. obtained a 
lioenoe to feed bis hogs on garbage 
obtained from outside, which lioenoe 
contained the following words: " In 
consideration of the granting of a 
lioenoe to me I hereby agree ... (4) to 
forfeit ell claim to compensation. In 
case It Is n eces sar y to destroy any of 
my hogs, as a result of hog eholera, 
unless It can be shown that the In 
feotion came from some other source 
than garbage feeding ** : — Held : the 
onus of proving that the cholera in 
qu e sti on came from some other source 
than garbage feeding was upon sup- 

S liant. — A xdkbsoh v. R. (19221. 65 
>. L. R. 398: 81 Sxoh. a R. 369 — 
CAN. 
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894a. Compensation — On commercial basis of 
valuation — Failure to object — Valuation bind- 
ing.] — By Diseases of Animals Act, 1894 
(o. 57), s. 15 (2), *' The Board shall for animals 
slaughtered under this section pay com- 
pensation as follows : (i) Where the animal 
slaughtered was affected with foot-&- 
mouth disease the compensation shall be the 
value of the animal immediately before it 
became so affected, (ii) In every other case 
the compensation shall be the value of the 
animal immediately before it was slaugh- 
tered.” 

Pltf. was the owner of a herd of pedigree 
Friesian cattle which became infected with 
foot-&-mouth disease, & the Minister of 
Agriculture & Fisheries provisionally decided 
that it was not a case for slaughter, but was 
a case for isolation which would have caused 
expense to pltf. together with possible risk 
of losing his stock. Subsequently, however, 
after certain conversations between the 
Govt, inspector & pltf. the Minister decided 
to have the cattle valued & slaughtered. 
The cattle were valued on behalf of the 
Minister on a commercial & not a pedigree 
basis at £ 993 , & notice of this valuation was 
given to pltf. A he signed the valuation form. 
The cattle were accordingly slaughtered on 
the following day & pltf. was paid the sum 
of £ 993 . Pltf. did not give within 14 days, 
as required by clause 39 of Animals (Transit 
& General) Order, 1912 , a counter-notice that 
he disputed the valuation. Afterwards pltf. 
claimed from the Minister the difference 
between the £903 & the pedigree value. 
The latter was agreed at the trial to be 
£ 2 , 162 . The claim was based ( inter alia ) on 


the provision in s. 15 (2) that “ the value ” 
of the slaughtered animals should be paid as 
compensation : — Held : as pltf. & the 
Minister had agreed that the valuation 
should be on a commercial basis, the agree- 
ment was binding & the claim of pltf. failed. — 
Bligh v. Minister of .Agriculture So 
Fisheries (1931), 47 T. L. R. 492. 

897. Add. Annotation : — Consd. Tees Conservancy 
Comrs. v. James, [1935] Ch. 544. 

899. Add . Annotation: — As to (1) Retd. R. v. 
North Worcestershire Assmt. Com., Ex p. 
Hadley, [1929] 2 K. B. 897. 

700. Add . Annotation : — Retd. Fisher v. Oldham 
Borough Corpn. (1930), 143 L. T. 281. 

705a. Burden of proof — Diseases of 

Animals Act, 1894 (o. 57), ss. 4 (1), 57 (1).] 
— A farmer who was summoned under 
Diseases of Animals Act, 1894 (c. 57), s. 4, 
for not giving notice with all practicable 
speed to a constable of the fact that two of 
his cows were suffering from foot So mouth 
disease, contended before the justices that 
as there was no evidence that he knew before 
the day on which he gave notice that the 
animals were affected, he had discharged 
the onus which lay upon him under sect. 4 
by giving notice on that date. The justices 
accepted this contention. So dismissed the 
summons : — Held : this contention was in 
direct conflict with sect. 57 of the Act, 
which cast on the accused the onus of prov- 
ing absence of knowledge, So that the justices 
ought to have convicted.— Wilson v. Yates 
(1927), 91 J. P. 188 ; 44 T. L. R. 25 ; 25 
L. G. R. 514, D. 0. 


Note. — I t has been found desirable to add the following Part s — 

Part XII. — Breeding of Animals. 

Statutory control — Horse breeding.] — See Horse —For expense of covering.] — See original 

Breeding Act, 1918 (c. 13). volume, p. 257, No. 380. 

Increase in animals — Who entitled to.] — See 
Hire of stallion’s services — Right of lien on mare original volume, pp. 212, 213. 


PART XL SECT. 2, SUB-SECT. 5. 
iL Power to make bye-law — Pro- 
hibiting admission of infected animal $ 
into municipality .] — To provide in a 
bye-law that no animal affected with 
any infectious or oontagious disease 
■hall be brought into the municipality 
wan held to be beyond the power* of a 
municipal oouncil under Municipal Act. 
— R. v. MOOUP, 110201 2 W. W. R, 
540 ; 52 D. L. R. 302.— CAN. 


PART XL SECT. 2, BUB-SECT. 6. 

gL Proof of scienter.] — On a 

proeecutlon under Cattle Disease Act, 
Ireland, 29 St 30 Viet. o. 4, & 33 ft 34 
Viet. c. 36. Sc the Orders of the Privy 
Council, “ knowledge ” that the cattle 
are diseased is pan of the offence Sc 
must he proved by the prosecutor. — 
Cabboll t>. Ewebs (1873), LR.7C.L. 
226.— IR. 

giL Certificate of veterinary 

surgeon — No proof of authenticity — 
Whether admissible. 1 — In a prosecution 
for failure to give notice of the existence 
of swine fever in contravention of the 
Act, the prosecutor produced a certifi- 


cate bearing to be signed by a veteri- 
nary Burgeon, certifying the existence 
of the disease at aocused’s premises. 
No evidence was led to prove the 
authenticity of the oertifloate, which 
was not attested, or to prove that the 
grantor held the office of veterinary 
inspector under the Act. The Justices 
sustained an objection to the admission 
of the certificate ae evidence : — Held : 
the certificate was admissible as evi- 
dence, In terms of Diseases of Animals 
Act, 1804, s. 44 (6), without proof of 
its authenticity or of the grantor's 
qualifications, at all events in the 
absence of specific challenge on these 
points by the accused at urn trial. — 
Henderson v . Wardbope, [1932] S. C. 
(J.) 18.— BOOT. 


FART XII. 

sm. Statutory control — Home breed • 
ing — Refusal of certificate of registration 
of stallion — Registration of Stallions 
Act, 10X6.1 — At the trial of an action 
by a person, who was the owner of a 
stallion, against the members of the 
Board of Control It Appeal under the 


above Aot for wrongful refusal to 
consider an appeal against the refusal 
of a certificate of registration, it 
appeared that pltf. was not actual 
owner but had control ft management 
of the animal: — Held: be was en- 
titled to maintain the action. — Dutton 
v. Evans (1020), 16 Tas. L. R. 45.— 
AUB. 

Hire of stallion *s services — Liability 
of owner of stallion — Injury to mare .] — 
See VoL II., p. 220, cases q, r. 

Afore improperly served by 

stallion.] — Sec Vol. IL, p. 220, cases 
s, t, u. 

•p. Breach of contract .] — 

Sinclair v. Walk bb. No. 880 1., ante. 
—CAN. 

•r. Warranty of fitness by apent — 
Liability of principal. 1 — In an action for 
breach of warranty as to fitness for 
breeding on the sale of a horse : — 
Held: on the facts vendor was an 
agent only, ft his principal was liable 
upon the warranty.— S im v. Good 
(1916), 0 8. L. R. 273 ; 30 D. L. R, 
554.— CAN. 
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ARBITRATION. 


Part I. — The 

3. Add. Annotation : — Rsfd. Charles v. Cardiff 
Collieries (1328), 44 T. L. R. 448. 

7. Add. Annotation .* — Ae to (1) Retd. Bremer 
Oeltoan^port G.m.b.H. v. Drewry, [1933] 1 

14. Add. Annotation : — Refd. Bremer Oeltraasport 
G.m.b.H. v. Drewry, [1933] 1 K. R. 753. 

24. Add. Annotation : — Refd. Anglo-Newfound- 
land Development Co v. R., [1920] 2 K. B. 

26. Add. Annotation. • — Refd. Anglo-Newfotmd- 
land Development Co. v. R., [1920] 2 K. B. 
214. 

20a. — — .] — It is not necessary that both parties 
should have signed the written agreement 
(Bankbs, L.J.). — Anglo-Newfoundland 
Development Co. v. R., [1920] 2 K. B. 214 ; 
89 L. J. K. B. 570 ? 122 L. T. 731 ; 84 J. P. 
121 ; 14 Asp. M. L. 0. 584, C. A. 

26b. - — Verbal agreement to grant royalties — 
Amount to be settled by arbitration — Refusal 
of grantee to arbitrate.] — II 1913 a patent 
was granted for “ Improvements in winches 
for operating the rope of a duplex derrick.'* 
Between the times of the filing of the 
provisional A complete specification*, the 
patentee, under a verbal agreement, 
entered the service of a co. engaged in 
making windlasses as technical adviser & 
engineer draughtsman ; & the co., while the 
patentee was in their employment, made 
% sold the patented windlasses. In 1919 
the patentee commenced an action against 
the co., alleging that it was a term of the 
verbal agreement that, during pltf.'s service, 
the co. should have pltf.'s licence to make A 
sell windlasses under the patent, at a reason- 
able royalty, &, failing agreement between 
the parties, at such royalty as might be 
settled by arbn. He contended that he 
would have received at least 6 per cent, on 
the selling price of the windlasses. Deft*, 
denied that they had agreed to accept a 


Submission. 

licence from pltf. s — Held ? pltf. had proved 
that the agreement for a licence had been 
made ; he was entitled to a reasonable 
royalty; A, as the agreement was verbal, 
A defts. refused to refer the matter to arbn., 
the matter could not go to arbn. It was 
directed that the matter should be referred 
to an official referee for inquiry A report 
under sect. 18 of the above Act. — Fleming 
v. Doig (J. S.) (Grimsby), Ltd. (1921), 88 
R. P. 0* 67. 

86b. Reference under National Health Insuranoe 
Regulations of Insurance Commissioners.] — 
By an agreement between a medical pr&o- 
* titioner on the panel A the insuranoe com- 
. mittee of a county, the practitioner agreed 
, to give medical treatment to insured portions, 
A by clause l the National Health Insurance 
(Medical Benefit) Regulations (England), 
1913, were incorporated. By clause 14, 
"any dispute or question arising between 
the committee A the practitioner . . . relating 
to the construction of this agreement or the 
rights A liabilities of the committee or the 

g raotitioner . • * hereunder shall be referred 
> the Oomrs.” By rag. 51 of the regulations, 
11 Where under the provision of these regula- 
tions or of any agreement made between the 
committee A a practitioner ... is referred, 
or any appeal from a decision of the com- 
mittee is made to the Oomrs. the Oomrs. 
shall determine such questions or appeal in 
such manner as they think fit, A if in the 
opinion of the Oomrs. a hearing is required 
they may authorise any two or more of the 
Oomrs. to hear A determine such question 
or appeal, A any decision of the Oomrs. or 
any of them made under this article shall be 
final A conclusive." A dispute having arisen 
under the agreement, the practitioner 
brought an action against the committee in 
respect thereof. A the- committee applied 
under the Act of 1889, s. 4, to stay the action : 
— Held : the action must be stayed 


PART L SECT. 8. 

d I. Informed retention of 

written enbmieeton amounting to new 
parol eubmiteion ,) — An award was not 
made within the time fixed by the 
written submission to arbn. nor was 
the time extended. The arbitrators 
proceeded after the expiry of the time, 
both parties appearing before them ft 
taking part in the proceeding*, ft the 
award was made ft not appealed from 
or moved against, ft had ever since 
deen anted upon: — Held: a parol 
submission must be taken to have been 
made ft to include the terms oontalnsd 
In the written one, ft the award to 
have been made pursuant to the parol 
submission.— Hamuson 


u *• m 1 13 °* w * N 

10 v* — - — Signature of one of 
series of doeum en t e Forming port of 
o$reememL)r~A submission or written 
agreement to submit differences to 
arbn. may be ooll^oted from a series 
of documents, even though oonneoted 
by parol evidence, ft signature of any 
document forming pan of the agree- 


ment is sufficient to bind the person 
so signing to the submission contained 
in the agreement. — Sukhamal Ban- 
SIDHAR «. Babn Lal Kbdin ft Co. 
(1920), I. L. K. 42 All. 625.— IND. 

el. Mutt not be contrary to public 

policy .] — If it is an implied term of a 

z bn.. ft of an eknmama 

award, that a complaint 

a non -oompouncUble offence under 

the Penal Code has been oommitted 
shall not be proceeded with, the oon- 
sideration is unlawful on the ground of 
publio policy, ft the award ft ekranama 
are therefore unenforceable ; that is 
Ive of whether in law a 


pursi 

that 


ojuunt nr ■ * — — ■. BlHO V* — — 

Nath BuoMMl), S7 L. K. Ind. App 
117, P. C.—IHD. 

invalid on the ground that in the 
reference to arbn. the actual dispute 
Is stated merely In general terms, when 
the award tteaft shows that tbs nature 
of the dispute was properly explained 
to the arbitrators. — R am Bahadcb 
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Sen v. Mabanatb Ganibsh Bhaqat 
( 1923), I. L. R. 2 Pat. 654.— DID. 

1 ii. 1 — A submission to arbn. 

according to the above sect, is a sub- 
mission which provides that either 
party in case of a dispute arising on. 
the contract is at liberty to take the 
neoese&ry steps to get the dispute 
decided by arbn. — B ubjob «. Ellkb- 
man City Linxo. Ltd. (1926L I. L. B. 
49 Bom. 864.— IND. 

1 III. Written agreement to tub* 

mtt.1 — A submission to arbn. under 
Indian Arbn. Act need .not be signed 
by both parties. All that is required 
is a written agreement to submit, 
ft anting npon it. — R adea Manta 
Das sTBabbubn Bbotbsbs (1928). 
I. L. R. 56 Clalo. 118.— DID. 

PART L SECT. 3. 8UB-6SCT. 1. 


aa. Appointment of appr ai s ers 
Under ar rangement separate from 
peMey.Y—HAd : not to oanstttqi* a 
submission to arbn., but a provision for 
appraisement.— 8 babu e. Alliance 


VoL DL~~ Arbitration, Oases 36b— 71ft. 


(Pigkpokd, L.J. ft Sargant, J.) upon the 
ground that there was a “ submission ” to 
arbn. within the Act of 1889, n . 27 (Bankes, 
t*J->, upon the ground that under reg. 51 
a special tribunal was constituted with 
special powers for determining disputes 
between practitioners A the committee. — 
Clements v . County of Devon Insur- 
ance Committee, [1918] l K. B. 94 ; 
87 L. J. K. B. 208 ; 118 £*. T* 89 ; 82 J. P. 
71, C. A. 

39, Add. Annotation : — Held. Wyndham v. Jack- 
son, [1937] 3 All E, R. 677. 

80, Add. Annotation :> — Refd. Wyndham v. Jack- 
son, [1937] 3 All E. R. 677. 

41, Add, Annotations : — Consd. O’Rmirke v Par- 
bishire, [1920] A. O. 581. Expld, & Distd. 
Infields, Ltd. v. Rosen & Bon, [1938] 3 All 
E. R. 591. 

42, Add. Annotation : — Refd. Wyndham v. Jack- 
son, [1937] 3 All E. R. 677. 

43, Add. Annotation : — Refd. Wyndham v. Jack- 

son, [1937] 3 All E. R. 677. 

44a. Appeal.] — Where proceedings are 

taken out of the ordinary emeus curies, with 
the assent of the parties, the decree of the ct. 
below cannot be regarded as the award of 
an arbitrator, so as to deprive either party 
of the right of appeal, unless there has been 
an attempt to give the ct. a jurisdiction 
which it does not possess, or unless the pro- 
cedure has been so violently strained as to 
be put entirely out of its course. — Pisani v. 
A. G. for Gibraltar (1874), L. E. 5 P. 0. 
516 ; tf<» L. T. 729 ; 22 W. R. 900, P. O. 

Annotation : — Consd. Wyndham v. Jackson, (1937J 3 All 
E. R. 677. 

44b. Enforcement.]— Pltf. issued a writ 

in the Ch. Div. claiming an account A pay- 
ment of all sums due to her under a contract 
entered into by pltf . with deft. An order was 
accordingly made for an account. At the 
request of both parties, the master gave a 
decision on a matter which was not covered 
by the judge’s order for an account, & he 
issued a certificate to the effect that a certain 
sum was due from deft, to pltf. Deft, sought 
to have the certificate discharged or varied 
by a judge of the Ch. Div., but the judge 
treated the certificate as a nullity, on the 
ground that the master had no power to 


i consider matters not within the scope of the 
original order for an account. Pltf. then 
sought unsuccessfully to enforce the master’s 
certificate, asking for the payment of the sum 
alleged to be due to her. Pltf. then brought 
an action in the K. B. Div., claiming payment 
of the amount awarded by the master, on 
the ground that the master had acted as an 
arbitrator, & that his decision was therefore 
in the nature of an award : — Held : the 
intention of the parties was that the master 
should deal with the dispute according to the 
ordinary process of the ct., under which his 
determination would not be final, but subject 
to a further order by the judge. His decision 
therefore, could not be treated as an award, A 
the present action could not succeed. — 
Wyndham v. Jackson, [1938] 2 All E. R. 
100 ; 107 L. J. K. B. 295 ; 158 L. T. 206 ; 
54 T. L. R. 560 ; 82 Sol. Jo. 254, 0. A, 

45. Add. Annotation : — Refd. Wyndham v. Jack- 
son, [1937] 3 All E. R. 677. 

58. Add. Annotation : — Consd. Charles v. Cardiff 
Collieries (1928), 44 T. L. R. 448. 

68^, .] — Boynton v. Richardson, No. 

7 la, post . 

68. Add. Annotations: — Consd. Richardsons & 
Bradley v. Bernhard, [1925] 2 K. B. 121 ; 
Simbro Trading Co. v. Posograph (Parent) 
Corpn., [1929]2 K. B. 266. 

68. Add, Annotation : — Consd. Charles v. Cardiff 
Collieries (1928), 44 T. L. R. 448. 

70. Add. Annotation : — Consd. Charles v. Cardiff 
Collieries (1928), 44 T. L. R. 448. 

71. Add. Annotations : — Apld. Boynton v. 
Richardson (1924), 69 Bol. Jo. 107. Consd. 
Wisbech R D. 0. v. Ward (1927), 91 J. P. 200. 
Refd. Brigbtman v. Tate, [1919] 1 K. B. 463 ; 
Wisbech R. C. e. Ward, [1928] 2 K. B. 1. 

71a. Surveyor’s certificate — Valuation of timber — 
Liability for negligence.] — A firm of sur- 
veyors was appointed jointly by the parties 
to a contract for the sale of certain growing 
timber, to value the timber. The vendor 
subsequently commenced proceedings against 
the surveyors for damages for negligence in 
respect of their valuation of the timber s — 
Held : the surveyors were in the position of 
quad -arbitrators, & the action failed. — 
Boynton p. Richardson (1924), 69 Sol. Jo. 
107. 


PART I. SECT. 8, SUB-SECT. 8. 

48 111. — .J — In an action of 

■Under the partial agreed to trial before 
a judge ft seven jurymen instead of the 
requisite eight. A verdict wae given 
for pltf. Deft, appealed : — Held : the 
ot. bad acted as an arbitrator, ft no 
appeal toy.— Loams e. Black, 11925] 2 
D. uR. 940.— CAN 

48 lv. — .)— Re Frame's 

Appeal, Be Winnipeg Charter, (1927) 
4 D. L. R. 212 ; 11987 ] 2 W. W. R. 
SCO ; 26 Man. L. R. 697.— CAN. 

PART L SECT. 8, SUB-SECT. 6. 

Slit. .] — Where land wae ex- 
propriated tor railway purpoerethe 
railway oo. ft the owner airbed to have 
the compensation determined by igfcr- 
eaae to three named pemons oaped 
•* valuers •• in the submission : their 
decision was to be binding ft con- 
«hriw on both parties ft not subject 


proper : ft either party oould have a 
representative present at the vtew 
or taking of evidence, but his failure 
to attend for any reason would not 
affect the validity of the decision : — 
Held : this agreement did not provide 
tor a judicial arbn. but for a valuation 
merely. — C ampbeclfoed, Lake On- 
tario ft Western Ry. Oo. v. Massxs 
(1914), 60 8. O. R. 409.— CAN. 

fit L Attesting lost by theft dr fi re— 
Appointment of appraisers under ar- 
rangement separate from policy .) — 
Held : a provision tor appraisement, 
ft not a submission to arbn. — Suable 
& Alliance Insurance Ov [19251 4 
D.JL^R. 876 ; 119251 1 W.W.R. 729 

at B P. Irwin e. C ampbell (1914), 
82 O. L. R. 48.— CAN. 

PART L SECT. 4. 

U B.P. 3 NAUEWURA NATH BaGCBJ 
«. Suees Chakmu Boy (1927), I. L.R. 
6 P»t. 558.— IND. 

v I. *— ■— .1— The selection of a 
guardian cannot be referred to arbn., 
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as it is not a matter of private interest 
between parties.— P alanzanxu Ohetti 
v. Adaikaiam Ohetti (1928), I. L. R, 
47 Mad. 459.— IND. 

se. Construction of agreement — In- 
volving point of law .] — By an agree- 
ment between the «. B. Ry Go. ft 
the F, Ry. Co. it was provided that, in 
the event of an Aot of Parliament 
being obtained ft the capital being 
subscribed, u line of railway should be 
constructed by the F. Oo., ft thereafter 
worked by the N. B. Co. on certain 
terms. It was further provided that 
the N. B. Co. should be pound to con- 
tribute to the F. Co. a sum sufficient to 
make up a dividend of 4 per oent. on 
the " paid-up share capital " of the 
F. Co., ft mat all questions which 
might arias between the forties In 
relation to the agreement, or too im- 
port or m e ani n g thereof, .or. I be ca»vy : 
tog out of the same, should be referred 
to arbn, in terms of Railway Com- 
panies Arbitration Act, 1869. The 
fine of railway was thereafter con- 
structed ft worked in terms of the 
agreement. In an action at the 



Cases 78 — 141a. 
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78. Add. Annotation : — Refd. L. & N. E. By. t. 
Bantagton Union Aasmt. Com. M Eagtngton- 
with-Thorpe Parish Council (1925), 95 L. J. 

K. B. 255. 

79. Add. Annotation : — Refd. Re Badische Co., 
Bayer Oo„ etc , [1921] 2 Oh. S31. 

80. Add. Annotations : — Reid. Pried Krupp Akt. 
v . Oroonera Iron Ore Co. (1919), 88 iZ J. Oh. 
804 ; Re Badische Co., Bayer Co., etc., [1921] 
2 Oh. 831 ; Jebara v. Ottoman Bank, [1927] 
2 K. B. 254. 

125. Add. Annotation : — Reid. Woodrow t>. 
Trawlers (White Sea & Grimsby), Ltd., 
[1930] 1 K. B. 176. 

185a. .] — By a contract made between an 

Italian buyer & English sellers it was pro- 
vided as follows : “ Any dispute arising out 
of this contract to be settled by arbn. in 
London in the usual way.” A dispute 
having arisen between the parties, defte. 
appointed M. as their arbitrator. Pltf. 
having failed to appoint an arbitrator after 
due notice given, M. made an award in 
favour of defte., & defte. thereupon counter- 
claimed to enforce the award i — Held : (1 ) the * 
words “ to be settled by arbn. in London in 
the usual way ” meant the way in which 
disputes arising as to the particular com- 
< modity were settled in London, & there was 
ample evidence that the dispute had been 
settled “ in the usual wav ” ; (2) any objec- 
tion to the award upon the ground of irregu- 
larity or misconduct on the part of the 
arbitrator could only be taken by motion 
to set aside or remit the award, & pltf. 
having failed to move within the limited 
time, his remedy in that respect had lapsed. — 
SCBIMAOUO V . THORNBTT & FeHB (1924), 131 

L. T. 174 ; 40 T. L R 820 ; 68 Sol. Jo. 
680 ; 29 Com. Oas. 175, 0. A. 

141. Add. Annotations: — Refd. Phoenix lnsce. of 
Hartford v. De Monchy (1929), 141 L. T. 439 ; 
The Njegos, [1936] P. 90. 

141a. *] — Pltfs. Danish & Norwegian 

merchants, to whom, as endorsees of the bills 
of lading, the property in part of a cargo of 
grain had passed, claimed in respect of short 
delivery from' defts., the owners of the Yugo- 
slavian steamship N. By a charterparty 


entered into in London by an English 
registered co. as agents for defts., & the 
London branch of a Paris firm as agents for 
the charterers, ah Argentine co., the N. was 
chartered to load the grain in the Biver Plate 
for delivery at Scandinavian ports. The 
charterers were the shippers. The charter- 
party was in English on the Chamber of 
Shipping River Plate (” Centrocon ”) form. 
The bills of lading, in an English form & in 
the English language, incorporated ‘‘ all the 
terms, conditions & exceptions ” of the 
charterparty “ including the negligence 
clause. The charterparty contained the 
usual English arbn. clause. The cargo was 
damaged by fire on board the N. clue, as 
pltfs. alleged, to the ship being unseaworthy. 
Defts., who counterclaimed for a general 
average contribution, in an amended defence 
pleaded that the law governing the bills of 
lading contract was Yugo-Slavian law, the 
law of the flag, under which it was alleged 
that, if they had exercised due diligence to 
keep the ship seaworthy, the exceptions in 
the charterparty would apply without the 
implied warranty of seaworthiness. It was 
admitted that the proper law of the charter- 
party was English law. The question of the 
law applicable to the bills of lading was tried 
as a preliminary issue: — Held: (1) the 
arbn. clause, which would have been decisive 
as to the application of English law, was not 
incorporated into the bills of lading; but 
(2) those clauses, which were incorporated, 
& particularly the exceptions clause, could 
not be isolated from their context & incor- 

E orated without any indication of the proper 
iw of the contract from which they were 
taken ; (3) the inference was that sensible 
business men must have intended that the 
bills of lading should be read with the 
English interpretation attaching to the 
charterparty ; & (4) both on what should be 
presumed to be the intention of the parties 4s 
on the ground of business efficacy the proper 
law of the contract was English & not 
Yugo-Slavian law. — The Njegos, [1936] 
P. 90 ; 105 L. J. P. 49 ; 156 L. T. 109 ; 62 
T. L. B. 216 ; 18 Asp. M. L. C. 609 ; sub nom. 
Njegos Cargo Owners v. Njegos Owners, 
41 Com. Cas. 149. 


instance of the N. B. Go. against the 
F. Co., concluding for declarator (inter 
alia) that the pursuers were freed & 
relieved of all liability to make up the 
dividend of the F. Oo. to 4 per oent., 
& that the articles of the agreement 
there&nent were null Sc of no effect, 
the pursuers averred that the ex facie 
oapltal of defenden* oo. was not the 
“ paid-up share oapital ” on which the 
dividend had been guaranteed in 
respect that defenders had raised that 
oapital In a manner which was illegal 
Sc ultra vires of their statutory 
authority, the pursuers maintained 
that this depended on a legal inter- 
pretation of matters ontwitb the agree- 
ment. Sc consequently that the clause 
of arbn. did not apply. Sc that the 
question raised In the action fell to be 
decided by the Ot. of Session : — Held .* 
the arbn. clause was a general clause, 
by which the parties had contracted 
themselves out of the jurisdiction of 
the ot. as to anything which fell within 
the clause ; the questions raised were 
questions of the construction of the 
agreement. Sc, accordingly, must be 
determined by the arbiter, even 
although their determination! de- 
pended upon the question of ultra vires 


Sc although It involved a point of law. — 
North British Ry. Co. v . Newburgh 
Sc North Fife Ry. Oo., [1911] S. 0. 
710. — SOOT. 

am. Liability for <t amount of ali- 
mony.] — Held: proper subjects for 
arbn. — Harrison v. Harrison (1018). 
41 O. L. R. 196; ISO W N. 245.— CAN. 

•p. Right to receiver dk injunction .} — 
Held : not a matter to refer. — 
Surendra Kumar Roy Chowdhury 
v. Sushil Kumar Roy Chowdhury 
(1927), I. L. R. 55 Calc. 249.— IND. 

PART I. SECT. 5. 

•t. Reference by Crown — By whom 
signed.)— Dominion Building Cobpn„ 
Ltd. v. R., (1927) 1 D. L R. 610, 
(1927) Rxoh. & R. 79.— CAN. 

PART I. SECT. 6, SUB-SECT. 1. 

187 II. — .1 — Where a submission 
to arbn. Is made subject to Arbn. Act, 
R.S~A», 1929 (c. 98). the provisions of 
that Act must be held to be applicable 
in so far as they can reasonably be 
applied. — M asters Sc. McDougall v. 
8TRPHSN, STEPHEN V. MASTERS Sc 
MoDougauuI1925 ) 4 D. L 1 584; 
[1925] S wTw. R. 498.— CAN. 
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PART I. SECT. «, SUB-SECT. 3. 

145 v. .] — A policy of Are 

fnsuranoe provided that If a claim be 
rejected 8c an action be not oommenoed 
within three months after such rejec- 
tion, all benefits under the policy 
should be forfeited. Sc further any 
question of amount of loss should be 
referred to arbn., such arbn. to be a 
condition precedent to any action. 
To a claim sent in, the co. answered 
that they did not agree upon the 
amount claimed Sc that under the con- 
ditions of the policy they did not 
admit their liability Held ; the 
right of action was that It might be 
decided whether snob rejection was 
right or w r o ng. Sc it was only in the 
event ot that question being decided 
against the co. that It would become 
necessary to ascertain the amount of 
the loss by arbn.— E a^le Star St 
British Dominions Insurance Oo. 
v. Dinanath (1929), I. L. R. 47 Bom. 
509.— IND. 

145 vt .1— Insurers alleged 

that material misrepresentations were 
made by the Insured In his proposal, ft 
that consequently the polftnr was void 
under danse 7 of the policy, A that 




VoL EL— Arbitration* Oases 146— 147a. 


146. Add. Annotations : — €omd. Woodall v. Pearl 
Arm*., [1619] 1E.B. 598. Dlftd. Macaura 
o. Northern Assce., [1925] A. 0. 619 ; Fresh- 
water v. Western Australian Insurance Go. 
(1982), 102 L. J. K. B. 75 ; Stevens A Sons 
v. Timber A General Mutual Accident In- 
surance Assocn., Ltd. (1988), 102 L. J. K. B. 
387 ; Toller c. Law Accident Insurance 
Society, Ltd., [1936] 2 All E. B. 952. 
Retd. Sanderson v. Armour (1922), 91 
L. J. P. O. 167 ; Hirji Mul}i v. GheongYue 
S.S. Co., [1926] A. 0. 497 j Jones v. Birch 
Bros., Ltd. (1983), 49 T. L. B. 586 ; Locker 
A Woolf, Ltd. v. Western Australian Insur- 
ance Co. (1985), 79 Sol. Jo. 574. 

147. Add. Annotations: — Consd. Macaura v. North- 
ern Assce., [1925] A. 0. 619 ; Stevens & Sons 
v. Timber A General Mutual Accident In- 
surance Assocn., Ltd* (1933), 49 T. L. B. 
224. Retd. Toller v. Law Accident Insur- 
ance Society, Ltd., [1936] 2 All E. B. 952. 

147a. .1 — In a proposal for insurance 

against accident the intending assured stated 
his occupation & signed a declaration that 
the answers to the questions therein were 
true, A that he agreed that the declaration 
should be the basis of the contract between 
him & the insurance co. whose policy, subject 
to the terms A conditions thereof, he agreed 
to accept. The policy recited the proposal 
A declaration “ which proposal A declaration 
warranted to be true it is agreed shall be the 
basis of this contract ... & be considered 
as incorporated herein, A any suppression, 
misrepresentation, or misstatement of fact 
in such written proposal A declaration shall 
ipso facto render this policy null A void ” ; A 
it provided that it was a condition precedent 
to the recovery of any sum under the policy 
that the conditions indorsed thereon should 
be strictly observed. Condition 8 provided 
that the policy might be renewed from year 


to year but only upon condition that nothing 
had happened to increase the risk, A if the 
risk was increased by ( inter alia ) the assured 
engaging in some other occupation, then 
“ unless notice in writing of such Increased 
risk Is given to the co. . . . A any extra 
premium that may be required paid . . . the 
policy is void A no claim can be made." 
By condition 11, “ If any question shall 
arise touching this policy or the liability of 
the co. thereunder or the extent or nature 
of such liability or otherwise howsoever in 
connection herewith then the assured A all 
persons claiming through the assured may 
refer & shall be bound, it the oo. shall so 
require, to refer the same to arbn. by one 
arbitrator to be agreed on or in default of 
agreement by two arbitrators A their umpire 
under the Act of 1889 ... A no person shall 
be entitled to bring or to maintain any action 
or proceeding on this policy except for the 
sum awarded under such arbn.” During 
the currency of the policy the assured was 
killed by an accident. The oo. denied 
liability on the polity on the ground that the 
assured either had misstated his occupation 
in the proposal, or, if not, had changed his 
occupation for one involving increased risk 
of which notice as required by condition 
8 had not been given to the co., A contended 
that the policy was therefore void, A they 
required the dispute to be referred to arbn. 
under condition 11. In an action on the 
policy : — Held : (1 ) upon the co. requiring 
arbn. condition 11 made the obtaining of an 
award a condition precedent to a right of 
action ; (2) the co. by relying on the terms 
of the policy which rendered It void in certain 
events did not thereby repudiate the policy 
as a binding contract between the parties, 
A were entitled to rely upon the arbn. clause 
as a defence to the action. — Woodall v. 
Pearl Assurance Oo., [1919] 1 K. B. 693 ; 


therefore a dispute had arisen whioh, 
under clause 19 of the policy, should 
bo referred to arbn. : — Held : the 
question of misrepresentation was 
within the arbn. clause In the policy. — 
Riohardson «. Army, Navy, & 
General Assurances Assoon., Ltd., 
[19241 9 I. R. 96.— IR. 

145 viL .J — F. insured a 

motor ohar-a-bano with deft. oo. The 
policy contained the usual clause as to 
wilful misstatements, A a clause that 
any dispute • • . ** as to the extent & 
meaning ” of the policy should be 
referred to arbn. The oo. repudiated 
a by F. on the ground that non- 
disclosure by him of material facts had 
rendered It null A void, but in an 
notion by F. the oo. moved to stay the 
proceedings A to refer to arbn. 
Held: the oontraot having been re- 
pudiated the dispute was not one as to 
the extent A meaning of the policy, 
A not bring otherwise within the arbn. 
danse ooiua not be referred to arbn. — 
Furry e. Eagle, Star A British 
DoamnoHS Inbob. Oo. (1922), 56 
I. L. T. 28. — IR. 

a. Rend.. (19091 W. N. 161.— SOOT. 

• I. - -,.1 The parties In 

framing a contract may insert a clause 
binding them to refer all future 
disputes, either In the carrying out 
of the contract or ta respect of a breach 
of ft, to arbn., A one party to suoh a 
oontraot cannot, by averring that the 
other party has rep udiated the oon- 
traot, get xftdof the arbn. olatucu— 
SSnspaoir A Son «. Armour A Oo., 

*&. 


Ltd. (1922). 91 L. J. P. O. 167 ; 127 
L. T. 597 : [1922] S. O. (H. L.) 117 ; 
69 So. L. R. 268. — SOOT. 

• U. .] — Where there is a 

repudiation which goes to the sub 
stance of the whole oontraot, the 
person setting up that repudiation can- 
not insist on a subordinate term of the 
oontraot still being enforced. — Graham 
v. Provident Lite Assurance Co., 
[1922] N. 2. L. R. 718.— N.Z. 

s ill. .] — Where a contract 

contains an arbn. clause, A one of the 
parties seeks to avoid the contract, 
the dispute is referable to arbn. if the 
avoidance of the contract arises out of 
the terms of the oontraot itself. Where, 
however, a party seeks to avoid the 
contract for reasons dehor e it, the 
arbn. clause oannpt be resorted to as 
it, together with the other terms of 
the contract, is set aside. In other 
words, a party cannot rely on a term 
of the oontraot to repudiate it. A still 
say the arbn. clause should not apply. 
If he relies on a oontraot he must rely 
on it for all purposes. — India Electric 
Go. e. General Electric Trading 
Oo. (1989), 1^ L. B. 68 Bom. 578.— 
H9D. 

■ L Performance of contract 

presented by Government.} — A firm 
agreed, to sril A to ship from Calcutta 
to Buenos Ayres bales of Jute goods. 
The contracts contained provisions 
exempting the sellers from l iab ility 
for late A ebon shipment attributable 
(inter aha) to Govt, commandeering 
of ships, war, “ or any other unfore* 
seem circumstances ” A included pro- 
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visions for the shipment of delayed 
cargoes as soon as possible, subject to a 
right of refusal on the part of the pur- 
chasers. Each contract contained an 
arbn. clause in these terms : •• Any 
dispute that may arise under this con- 
tract to be settled by arbn.*' Before 
all the bales had been shipped, the 
further export of Jute from India to the 
Argentine was prohibited. A con- 
troversy haying arisen between the 
parties as to whether, in the circum- 
stances, the contracts had been 
rendered void A unenforceable Quoad 
the shipment of the remainder of the 
bales : — Held : on a construction of the 
contracts, the controversy was a 
dispute arising under the oontracta, A 
accordingly- fell to be determined by 
arbn.— Scott A Sons v. Del Bel, 
[1928] 8. 0. (H. L.) 87.— BOOT. 

■ it. Contract cancelled.} — If a 

oontraot is cancelled, an arbn. clause 
falls with such cancellation. — Cox 
Towing Line v. Dunfield A Co. 
(1922), 68 D. L. R. 183.— CAN. 

till. Existence of dispute .} — 

The right of one party to a contract to 
insist upon a term in it providing for 
reference to arbn. depends in the first 

S lace on the existence of a dispute. — 
TANDARD INSURANCE CO. V. SCAN DUETT 

(1923). 23 8. R. N. S. W 254; 40 
N. 8. to. W. N. 22.— AUS. 

« iv. .J — The existence of a 

dispute is an essential condition for the 
jurisdiction of arbitrators.— Urr am 
Oh AND 8ALXOBAM V J*WA MAMOOJl 

(1919), I. L. R. 46 CWc. 634* — IND. 
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Cases 147a— 166b. English and Empire Digest Supplement. 


88 L. J. K, B. 706 ; 120 L. T. 550 ; 83 J. P. 
125 ; 63 Sol. Jo. 352 ; 24 Com. Cas. 237, 
C. A. 

Annotation* : — A* to (2) Apld. Freshwater v. Western 
Australian Inaoe. Oo. (1932), 102 L. J. K. B. 75. Oonid. 
Stevens & Sons v. Timber Sc General Mutual Accident 
Insurance Assoon., Ltd. (1933). 49 T. L. R. 224. Retd. 
Maceura v. Northern Assoe., [1925] A. O. 619 ; Toller v. 
Law Accident Insurance Society, Ltd., [1936] 2 AU E. R. 
952. 

147b. .] — Where an insurance co. alleges 

that a claim under an indemnity policy is 
invalidated by reason of the non-disclosure 
of a material fact, Sc where the policy con- 
tains an arbn. clause, the co. can at the same 
time insist that the claimants must under 
the arbn. clause proceed to arbn. in lieu of 
bringing an action to enforce the claim. — 
Stevens & Sons v. Timber & General 
Mutual Accident Insurance Assocn., 
Ltd. (1933), 102 L. J. K. B. 337 ; 148 L. T. 
615; 49 T. L. R. 224 ; 77 Sol. Jo. 110, 
O. A. 

Annotations : — Consd. Toller v. Law Acoldent Insurance 
Society, Ltd., [1936] 2 AU E. R. 952. Reid. Jones v. 
Birch Bros., Ltd., [1933] 2 K. B. 597. 

Compare original volume, p. 350, No. 293. 

158. Add. Annotation : — Refd. Lowther v. Clifford 
(1920), 95 L. J. K. B. 578. 

155. Add. Annotations: — As to (1) Refd. Jones t\ 
, Oceanic Steam Navigation Co., [1924J 2 K. B. 

730; N. V. Kwik fioo Tong Handel Maat- 
schappij v. Finlay, [1927 j A. C. 604; The 
Njegos, [1936] P. 90. As to (2) Refd. Sander- 
son v. Armour (1922), 91 L. J. P. C. 107. 

156. Add. Annotation : — Consd. Board of Trade v. 
Cayzer, Irvine, [1927] A. C. 010. 

164. Add . Annotation : — Consd. Pinnock v . Lewis 
& Peat, [1923] 1 K. B. 090. 

164a. .] — By two contracts made in 1919, 

applt. bought from resps. a large quantity 
of 44 American Fresh Eggs.** The contracts 
provided that in case of any dispute as to the 
quality or condition of the goods, the question 
should, be referred to arbn., provided that, 
44 such reference shall be claimed in writing 
within three days after the goods have been 
landed.’* It was also provided that the 
award inawriting of any two arbitrators should 
be conclusive Sc binding on all parties, subject 
to the right of appeal. The goods arrived in 
England, Sc were not examined at the port 
of landing, but were sold by applt. to sub- 
purchasers. More than three days after the 
goods had been landed applt. wrote to reaps, 
complaining that the goods were of inferior 
quality, Sc some time later he wrote a letter 
claiming a reference to arbn. Resps. did 
not then take the objection that the claim 
was out of time, but signed a submission to 
arbn. in respect of each contract. At the 
reference respa took the points that applt. ’s 
claim was out of time, Sc that the goods should 
have been examined at the port of landing. 
The arbitrators awarded 44 that the buyer 


was out of time in examining & making claim 
on the goods, Sc also in claiming arbn. , Sc 
that therefore his case fails.” The buyer 
took no steps to set aside the awards, but 
nearly two years later brought an action 
claiming damages for breach of contract : — 
Held : the awards were a bar to the action. — 
Aybcough v. Sherd Thomson Sc Co. (1924), 93 
It. J. K. B. 924 5 131 L. T. 610 ; 40 T. L. R. 
707 ; 30 Com. Cas. 23, H. L. ; affg. (1923), 92 
L. J. K. B. 878, 0. A. 

Annotation : — Distd. Pinnock v. Lewis Sc Peat, [1923] 1 
K. B. 690. 

165a. Arbitrator to be appointed within limited 
time.] — A ship was chartered for a voyage 
from R. to H. with a full cargo of linseed. 
The charterparty provided for the reference 
of all disputes to the final arbitrament of two 
arbitrators, one to be appointed by each of 
the parties, with power to appoint an umpire, 
& the clause continued : 44 Any claim must 
be made in writing Sc claimants' arbitrator 
appointed within three months of final 
discharge, Sc where this provision is not com- 
plied with the claim shall be deemed to be 
waived & absolutely barred.” After the 
arrival of the ship at H. the charterers 
brought an action against the shipowners in 
respect of damage alleged to have been 
occasioned to a part of the linseed during the 
voyage by reason of the unseaworthiness of 
the ship at the commencement of the voyage. 
The shipowners pleaded that the charterers 
failed to appoint their arbitrator within 
three months of the discharge of the ship Sc 
that by reason thereof the action was not 
maintainable, &, by order of the ot., the 
question whether the claim in the action was 
barred by the arbn. clause was tried as a 
preliminary question of law : — Held : (1) the 
arbn. clause was not open to objection on the 
ground that it ousted the jurisdiction of the 
ct. ; (2) inasmuch as the claim in the action 
was founded upon a breach of the implied 
condition of seaworthiness, there being in 
the charterparty no express provision relating 
to unseaworthiness, the shipowners were not 
entitled to the benefit of the term in the 
clause restricting the time within which the 
action could be brought, Sc consequently the 
claim was not barred by the arbn. clause. — 
Atlantic Shipping & Trading Oo. v. 
Dreyfus (L.) Sc Co., [1922] 2 A. O. 250 ; 01 
L. J. K. B. 613 ; 127 L. T. 411 ; 38 T. L. R. 
634 ; 60 Sol. Jo. 437 ; 15 Asp. M. L. 0. 580 ; 
27 Com. Cas. 311, H. L. ; varying S. C. sub 
nom. Dreyfus Sc Co. v. Atlantic Shipping 
Sc Trading Co. (1921), 87 T. L. R. 417, O. A. 

A ^notation s : — As to (1) Distd. St Expld. Crtmikow v. Roth, 
Schmidt, [1922] 2 K. B. 478. A* to (2) Distd. Ford t>. 
Oompagnie Furness (France), [1922] 2 K. B. 797 ; Pinnock 
t>. Lewis Sc Peat, [1923] 1 K. B. 690. Refd. Cosmopolitan 
Shipping Co. c. Hatton Sc Cookson, Ltd. (Liverpool) (1929), 
143 L7T. 296. * 

185b. .1 — A charterparty contained a clause 

providing that all disputes arising out of the 


158 iv. Lease in dispute .) — A 

lease contained a olause referring to 
arbn. certain specific matters Sc “ any 
other questions in reference to this 
lease which may arise between the 
parties.** Ln arbn. proceedings the 
Issue between the parties was not the 
validity of a notice to quit but the 
question whether the tenant was 
possessing under the lease or under a 
new bargain : — Held .* as the lease 
itself was In dispute, the arbn. clause 


in the lease did not apply. — Hoth v . 
Cowjln, [1926] S. a 58.— SCOT. 

sb. Clause in broker’s note — Buies 
applicable to members only . ) — Flour was 
sold by defts. to pltf. under contracts 
in broker's notes which contained ‘a 
condition that the rules Sc regulations 
of the 8. Assocn. should apply. The 
rules of the assoon. provided that every 
dispute or diflerenoe arising out of any 
contract or dealing shoula be referred 
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to arbn. Pltf., who was not a member 
of the assoon., having sued defts. for 
damages for breach of contract: — 
Held : as the rules referring to arbn. 
were applicable only to disputes 
between members of the assoon., an 
application lor a stay of proceedings 
must be dismissed. — Levin a Bbro, 
etc.. (1921] App. D. 78.— 8. AF. 

PART L SECT. 6, SUB-SECT. 4. 

b. Reesd., [1902] W. N. 141.— SCOT. 



Tot. IL — Arbitration. Cases 166b- 287a. 


contract should be referred to arbn., the 
claimants* arbitrator to be appointed within 
a time therein limited, & if he was not so 
appointed the claim was to be deemed to be 
waived & absolutely barred. Loss to cargo 
was suffered owing to the ship’s unseaworthi- 
ness. The cargo owners claimed damages & 
went to arbn., but did not appoint their 
arbitrator within the time limited. An 
award was made in their favour, the ship- 
owners not appearing : — Held : although the 
loss was caused by unseaworthiness, &, conse- 
quently, the above clause could not have 
been set up by the shipowners, the cargo 
owners were entitled in virtue of the clause 
to go to arbn., but only in accordance with 
its terms, & as they had not complied with 
those terms the arbitrator had no jurisdiction 
to make the award. — Ford (H.) & Co. v. 
Comp Agnus Furness (France), [1022 ] 2 
K. B. 797 ; 92 L. J. K. B. 88 ; 128 L. T. 
280 ; 16 Asp. M. L. O. 102, L. C. 

105Ci .] — Pltfs. bought from defts. a quantity 

of Earn African copra cake to be of fair 
average quality, sound delivered. The con- 
tract provided that “ the goods are not 
warranted free from defect rendering same 
unmerchantable, which would not be ap- 
parent on reasonable examination ” ; that any 
disputes arising out of the contract should 
be settled by arbn. ; & that notice of arbn. 
should be given A the arbitrator nominated 
in writing not later than fourteen days after 
the final discharge of the vessel. Pltfs. resold 
the copra cake to B. & Co., who resold it to 
dealers, & they in turn resold it to farmers, 
who used it for feeding cattle. The cattle 
fed on the cake became ill, & it was then 
found on analysis that the cake contained 
an admixture of castor beans in so large a 
proportion as to make it poisonous. Claims 
were then made by the various buyers against 
their sellers & by pltfs. against defts. as soon 
as the mischief was discovered, but this was 
after the expiration of fourteen days from 
the final discharge of the vessel. Pltfs. 
claimed arbn., but the arbitrator before 
whom the matter came held that he had no 
jurisdiction, as notice of arbn. was not given 
nor the arbitrator nominated in time. In 
an action by pltfs. claiming damages, it was 
found that it was within the contemplation 
of the parties that the copra cake would be 
used for cattle food & nothing else : — Held : 
the presence of the arbn. clause was not in 
itself a bar to the action, nor was the award, 
which dealt merely with the arbitrator’s 
jurisdiction & not with the claim. — Pinnock 
Brothers v . Lewis & Peat, Ltd., [1923] 1 


K. B. 090 ; 92 L. J. E. B. 095 $ 129 L. T. 
820 ; 89 T. L. B. 212 » 07 Sol. Jo. 501 ; 28 
Com. Oaa. 210. 

Annotations : — Diftd. Aysoough v. Sheed Thomson (1924), 93 
L. J. K. B. 924. Bcm. Dobell (C. G.) & Co. v. Barber & 
Garratt (1930). 47 T. L. K. 06. 

165d. .] — Pltfs. chartered their ship to defts. 

to carry grain, the ch&rterparty providing 
that all disputes should be referred to arbn. 
& that claimant’s arbitrator must be “ ap- 
pointed within three months of final dis- 
charge, & where this provision is not complied 
with the claim shall be deemed to be waived 
& absolutely barred.” Before completion of 
discharge defts. made various payments to 
pltfs* on account of freight, & on final dis- 
charge pltfs. claimed that £508 was still 
owing for freight. Lefts, admitted that £416 
was still owing for freight, but they set up a 
counterclaim for £581 for short delivery & 
refused to pay the £410 until their counter- 
claim was met. Neither party referred the 
matter to arbn., & more than three months 
after final discharge pltfs. brought an action 
for £568 balance of freight & defts. counter- 
claimed £581 for short delivery : — Held : 
though pltfs. could not recover the £568, as 
the claim for it ought to have been taken to 
arbn., vet they could recover the £410 about 
which there had never been any dispute, but 
the counterclaim, as it was always in dispute, 
was barred by the arbn. clause. — B ede 
Steam Shipping Co., Ltd. v . Bunge y Born 
Limitada S.A. (1927), 43 T. L. R. 374. 

107. Add. Annotations : — Distd. Crediton Gas Co. 
v. Crediton U. D. C., [1928] 1 Ch. 447. Refd. 
Bremer Oeltransport G.m.b.H. v . Drewry, 
[1933] 1 K. B. 753. 

168. Add . Annotation : — Consd. Metropolitan 

Tunnel & Public Works v. L. Elec. Ry., 
[1920] Ch. 371. 

172. Add . Annotation : — Consd. Hirji Mulji v . 
Cheong Yue S.S. Co., [1926] A. 0. 497. 

284. Add. Citation : — 2 Hudson’s B. O. 4th ed. 100. 
Add. Annotations : — Consd. Re Nott & Cardiff 
Oorpn., [1918] 2 K. B. 140. Refd. Hirji Mulji 
v. Cheong Yue S.S. Co., [1920] A. 0. 497. 

237a. “ If any dispute as to the agreement or any 
matter or thing therein or Intention or con- 
struction thereof.**] — Where a dispute arose 
on a contract as to the meaning of a clause 
therein which dealt with tests that the pur- 
chaser was making, the purchaser contending 
that the tests were 'unsatisfactory, A the 
vendor that they signed the contract on the 
faith of an assurance by the purchaser that 
the tests were proving satisfactory, & the 
contract contained a clause that if any dis- 


PART I. SECT. 6, SUB-SECT. 7.— A. 

106 iv. .] — An arbitrator can- 

not, by an erroneous construction of the 
contract, give himself Jurisdiction over 
matters not covered by it ; he cannot 
go beyond the matters as to which the 
parties agreed to give him Jurisdiction, 
nor oan he deprive the ot. of the right 
St duty of detennlnlng the limits of the 
jurisdiction. — Law r. City op Toronto 
( 1920 ), 47 O. L. R. 261 ; 18 O. W. N. 
68.— -CAN. 

PART L SECT. 6, SUB-SECT. 7.— O. 

sa. Whether disputes within arbitra- 
tion clause.] — On an application for a 
stay of proceedings in an action on an 
insurance policy covering loss of profits 
suffered by reason of a fire which 
destroyed pltfs.* merchandise, on the 


ground that the instrument upon which 
the action was brought contained a 
stipulation that “ if any difference 
arises as to the value of the property 
insured, the property saved, or the 
amount of the loss, such value Sc 
amount, & the proportion thereof, if 
any, to be paid by the insurer shall, 
whether the right to recover on the 
policy is disputed or not, Sc indepen- 
dently of all other questions, be sub- 
mitted to arbn.,** etc,, an order was 
made jrteying proceedings In the action 
until completion of an arbn. pursuant 
to said stipulation : — Held : it was the 
intention of the parties to refer to 
arbn. not only the disputes between 
them, but also the question whether 
these disputes fell within the arbn. 
clause, Sc in the cSronmstanoes of this 


case, where no serious question ot law 
arose, the issues ought to he decided 
by arbn. — F amous Cloak Sc Suit Co. 
v. Phcentx Aback. Co. (1931), 44 
B. O. It. 120.— CAN. 


PART 1. SECT. 6, SUB-SECT. 7.— D. 

a (p.343) 1.** Any difference** — Partner- 
ship dispute— Claim for damages.}— -A 
clause in a deed of partnership provided 
that any difference between the partners 
in regard to any matter relating to the 
partnership affairs should be submitted 
to arbn. PJtf. sued deft, for damages 
suffered through the fraudulent acts 
ot deft, in breach of bis duty as apart- 
ner :—Hdd : such a claim fell within 
the terms ot the arbn. clause. — 
Walters t>. Allison (1922), 43 N. L. R. 
238.— 6. AF. 
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put© should arise between the parties as to 
the agreement or any clause, matter or tiling 
therein contained, or the intention or con- 
struction thereof, or in anywise relating 
thereto, the same should be referred to arbn. : 
— Held: such dispute came within the clause, 
& was not a dispute dehors the contract. — 
Da La Garde v. Wobsnop A Oo., [1928} Oh. 
17 •, 96 L. J. Oh. 446 ; 137 L. T. 476; 71 
Sol. Jo. 604. 


288a. •• All ioss/n — In an action in Manitoba 
against building contractors to recover sums 
improperly paid to them under a contract, 
A for damages, a judgment by consent was 
entered whereby it was provided (inter alia) 
that pltf. should recover, among other sums, 
“ all loss to pltf. by reason of defective 
workmanship A materials," 4c - that there 
should be set off against the sums recovered 
by pltf. the fair value of the work done A 
materials provided at fair contractor’s prices. 
The judgment provided further that the sums 
to be debited 4s credited were to be deter- 


mined by two appraisers, A that any matter i 
upon which they differed was to be referred 1 ) 
to a named umpire whose decision thereon 
was to be final; A that the Manitoba 
Arbn. Act should not apply. Deft*.' moved 
to set aside or vary an award made : — Held : 

. (1) under the words "all loss" there was 

jurisdiction to award to pltf. not only 
sums actually expended at the date of the 
award, but also a sum estimated as being 
necessary to make good the defects ; (2) the 
award being within the jurisdiction conferred 
by the submission, A there being no error 
apparent on its face, it could not be ques- 
tioned either on the facts or on the law. — 
A.-G. fob Manitoba v. Kelly, [19221 1 
A. O. 268 ; 91 L. J. P. O. 101 ; 126 L. T. 
711 * 38 T. I* R. 281, P. 0. 

Annotation* : — A* to (9) Could. Ke lanta n Government v. 
Duff Development do., {1028] A. 0. 395. Reid. Hirji MuUi 
Oheomr Yue S.S. Oo., [10261 A. 0. 497 ; Absalom, Ltd. 
v. Great Western (London) Garden Village Society, Ltd. 
(1938), 149 L. T. 103. 


240, Add. Annotation : — Refd. Re Boka & Peters, 
Rushton, [1919] 1 K, B. 491. 


254. Add. Annotations : — Consd. Board of Trade v. 
Oayzer, Irvine, [1927] A. 0. 610. Apprvd. 
Ramdutt Ramkiasen Das v. Sassoon <1929). 
98 L. J. P. O. 58. Refd. Namlooze Yen- 
nooteohap Handels-en-Transport Maatschap- 
pij Vulcaan v. Ludwig Mowinokels Rederi 
A/S. (1987), 42 Com. Oas. 200. 


254a. .] — Unless the submission otherwise 

provides, the Grown is entitled, in arbn. 
proceedings, to rely upon the defence of the 
above Act. — Oayzer, Irvine A Oo. v. Board 
of Trade (1925), 96 L. J. K. B. 134 $ 186 


L. T. 7 ; 42 T. L. R. 168 ; 70 Sol. Jo. 847 ; 
reved. on other grounds, tub nom Board of 
Trade v. Oayzer, Irvine A Oo., [1927] A. C. 
610, H. L. “ 


Annotations : — Oonfd. Naamloose Vennootecbap Handels- 
en-Transport Maataohappij “ Vulcaan ” v. A/S. Ludwig 
Mowinokels Rederi, [1933] 2 All E. R. 15 2. Raid. Hyman 
v. Hyman, Hughes v. Hughes (1928), 139 L. T. 416. 


254b. •] — Although above Act does not In 

terms apply to arbns. it Is an implied term 
of a contract which contains an arbn. clause 
that the arbitrator must decide the dispute 
according to the existing law of contract, A 
every defence open in a ot. of law can be 
equally proponed for the arbitrator’s decision, 
A consequently in an arbn. above Act can 
be pleaded. — Ramdutt Ramkxbsen Das v. 
Sassoon (B. D.) A Oo. (1929), 98 L. J. P. 0. 
58 ; 140 L. T. 542 ; 45 T. L. R. 205, P. 0. 

Annotation : — Consd. Namloose Vennootsohap Handels-en- 
Transport MaatsohappU Vulcaan v. Ludwig Mowinokels 
Rederi A/S. (1937), 42 Com. Gas. 200. 


255. Add. Annotation .-—Consd. Ozamikow v. Roth, 
Schmidt, [1922] 2 K. B. 478. 

268. Add. Annotations: — Consd. Ozamikow v. 
Roth, Schmidt, [19221 2 K. B. 478 ; Halles 
v. Spaeth, [1923] A. 0. 684. Expld. Oaven 
v. Canadian Pacific Ry. (1025), 133 L. T. 774. 
Refd. Woodall v. Pearl Assce., [1919] 1 K. B. 
593 ; Atlantic Shipping A Trading Oo. v. 
Dreyfus, [1922] 2 A. O. 250 ; Board of Trade 
t». Oayzer, Irvine, [1927] A. C. 610 ; Oowar 
v. Hales (1927), 96 U J. K. B. 1088 ; Wales 
v . Iron Trades Employers’ Assocn. (1028), 
21 B. W. O. 0. 316; Hyman v. Hyman, 
Hughes v. Hughes, [1929] P. 1 ; Jones v. 
Birch Bros., Ltd. (1938), 49 T. L. R. 586 ; 
Freshwater v. Western Australian Insurance 
Oo. (1932), 102 L. J. K. B. 75 ; Cipriani t>. 
Burnett, [1938] A. 0. 83 ; Israelson v. 
Dawson (Port of Manchester Insurance Co., 
Ltd.), [1933] 1 K. B. 801 ; Paul (R. A W.), 
Ltd. v . Wheat Commission (1936), 152 L. T. 
352 ; Groom v . Crocker, [1937] 3 All E. R. 
844. 


265. Add. Annotation : — Refd. Paul (R. & W.), Ltd. 

v. Wheat Commission (1935), 152 L. T. 352. 
265a. Action on oharterparty.] — Atlan- 

tic Shipping A Trading Oo. v. Dreyfus (L.) 
A Co., No. 165a, ante. 


269. Add. Annotation : — Refd. Board of Trade v. 

Oayzer, Irvine, [1927] A. O. 610. 

278. Add. Annotation : — Refd. Kerr v. Marine 
Products (1928), 44 T. L. R. 292. 

278. Add. Annotation : — Refd. Ozamikow v. Roth, 
Schmidt, [1922] 2 K. B. 478. 

288, Add . Annotation : — Refd. Sanderson v. 

Armour (1922), 91 L. J. P. 0. 167. 

290. Add. Annotations ; — Apld. Woodall V. Pearl 


PART I. SECT. 7. 

r i. ,}— Gboths e, Montreal 

Co sup n., [1094] 4D.L.R. 401.— CAN, 

tSSSr* 0 ** 

Traotob Oo, or Canada Sc VAn 
T*o**n, [1095] 1 t). L. R. 718 ; fl095] 
1 W. W. R. 513 ; 10 Sisk. L. R. 202.— 
CAN. 

PART 1. SECT. t. 

963 vll. — .] — An inmnont 

to refer a dispute to arbn. does not 
oust the Jurisdiction of the oh — 
Bbowanidas Ramoobxnd v. Panna- 


CHAND Lcobkzpat (1094), I. L. R. 
52 Calc. 453.— 1ND. 

StS L Statutory referent*— Jurisdiction 
o utic d . ] — When the rules of an assocn. 

registered under Primary Producers' 

Co-operative. Assocns. A cts, 1008 to 
1096, provide for the settlement of 

disputes between the 

of Its members by i ‘ 

taste's ot. has no 1 _ 

tain an action by a member against 

the association for moneys claimed to be 

gg* ggPUrt.. * tt. Mi - 

tion cannot waive J* np* to . 
statutory remedy ,--*]Euhl v* Th> ] 


PART L SECT* 9, mA«0T. 1. 

insurance policy requiring the reft 
of any disputed claim to arbn. < 
making of an award a oox 

oreoedent to any right of 

policy. & requiring the action to be 
brought within three months after 
such award, are valid. — W bbb «. 
QCXSSRSLAND DWUBAMOB Oo., LTD., 
{1090] N. Z.L.R. US.— N JL 

800 vi. .] — ( 

t ton by way of motion 1 
restrain deft from proc& 






VoL EL— Arbitration. Cases 290— 802a 


Asece.. [19X9] X K. B. 593. Consd. Ozabnikow 
v. Both* Schmidt, [19221 2 K. B. 478. Apld. 
Hallen v. Spaeth, [1923] A. 0. 684. Expld. 
CJaven *. Canadian Pacific By. (1925), 133 
I* T. 774. Apld. Board o f Trade v. Cayzer, 
Irvine, [1927} A. 0. 610 ; Freshwater v. 
Western Australian Insurance Co. (1932), 
102 L. J. E. B. 75. Expld. Jones v, Birch 
Bros., Ltd. (1933), 49 T. L. R. 586. Retd. 
Hill v. South Staffordshire By. (1865), 12 
L. T. 63 ; Atlantic Shipping A Trading Co. 
v. Dreyfus, [1922] 2 A. 0. 250 ; Gowar v. 
Hales (1927), 96 L. J. K. B. 1088 ; Wales v. 
Iron Trades Employers* Assocn. (1928), 21 
B. W. 0. O. 316 ; Hyman v. Hyman, Hughes 
' v. Hughes, [1929] P. 1 ; Cipriani v. Burnett, 
[1933] A. 0. 83 ; Israelson t>. Dawson (Port 
of Manchester Insurance Co., Ltd.), [1933] 
1 K. B. 301 ; Paul (B. A W.), Ltd, v. Wheat 
Commission (1935), 152 L. T. 352 ; Groom 
v. Crocker, [1937] 3 All E. R. 844. 

298 . Add. Annotation : — Retd. Board of Trade v. 
Cayzer, Irvine, [1927] A. O. 610. 

294a. Effect of Third Parties (Rights against 

Insurers) Act, 1930 (c. 25).]-— Pltf. was 
injured in a motor accident A recovered 
judgment against C. A H. for £300 damages 
for negligence. H. subsequently became 
bkpt. At the time of the accident H. was 
insured with deft. co. against third party 
risks. The policy of insurance contained the 
usual arbn. clause making an award a con- 
dition precedent to bringing an action on 
the policy. Pltf. issued a writ against deft, 
co. contending that under Third Parties 
(Bights against Insurers) Act, 1930 (c. 25), 
s. 1, A Road Traffic Act, 1930 (c. 43), s. 30 (4), 
they were accountable to him for the amount 
of the judgment. Deft. co. thereupon took 
out a summons to stay the action on the 
ground that under the arbn. clause the obtain- 
ing of an award was a condition precedent 
to bringing the action. Swift, J., dismissed 
the summons A directed that the summons 
should be put into the New Procedure List. 
On appeal by deft. co. : — Held : the rights 
of deft. co. under the policy were not affected 
by either of the Acts of 1930, A deft. co. was 
therefore entitled to rely on the arbn. clause, 
which made it a condition precedent to 
bringing an action that an award should 
first l>e obtained. — Freshwater v. Western 
Australian Assurance Co., Ltd., [1933] 
1 K. B. 515 ; 102 L. J. K. B. 76 ; 148 L. T. 
275 ; 49 T. L. R. 131 ; 76 Sol. Jo. 888. 
O. A. 

Annotation : — Apld. Deiwehy t>. Bellamy, [1938 j 2 All E. R. 

262. 

204b. .] — The infant pltf. was employed 

by B. A Co., A while in their employ sustained, 
serious injuries as the result of an accident. 
He brought an action against B. A Co. A 
obtained a judgment which he was unable to 
enforce as B. A Co. went into liquidation. 
B. A Co. had started arbn. proceedings against 
defts., who were their underwriters in a 
policy of insurance which contained a Scott v. 
Avery clause. Pltf. brought the present 
action, relying upon the Third Parties 


(Bights against Insurers) Act, 1930 (c. 25). 
On an application to stay the action on the 
ground that there was in existence no arbn. 
award, which albne could give pltf. a right 
of action against defts., the judge ordered 
the action to be stayed. Pltf. appealed : — 
Held : (1) this was not a matter of practice 
or procedure, blit a question of liability to 
pay such sum as should be found due upon 
the arbn., in accordance with the clause in 
the insurance policy. The Ct. of Appeal 
would therefore not interfere with the judge’s 
order unless it oould be shown that he had 
gone wrong in principle, or that his order was 
one which would produce an injustice ; 
(2) the judge was right in refusing to eliminate 
the condition precedent in accordance with 
the power given him by Arbn. Act, 1934 
(c. 14), s. 3 (4). — Dbnnehy v. Bellamy, 
[1938] 2 All E. 11. 262 ; 82 Sol. Jo. 350, O. A. 

294c. Effect of Road Traffic Act, 1980 (c. 48).] 

— Freshwater v. Western Australian 
Assurance Co., Ltd., No. 294a, ante. 

294d. .] — Deft. B., who owned a motor- 

car, took out a third-party insurance policy 
containing the clause, “ In the event of any 
difference arising between the oo. A the 
insured under this policy the same shall be 
referred to arbn.,” with the addition, known 
as the addition in Scott v. Avery * 41 A the 
obtaining of an award shall be a condition 
precedent to the liability of the co. under 
this policy.” B.*s car was involved in a 
collision with a motor omnibus, A pltf. who 
was a passenger on the omnibus, brought an 
action for personal injuries against B. A 
the omnibus proprietors. B. referred the 
claim to the insurance co. A they repudiated 
liability, A B. thereupon instituted third- 
party proceedings against them. On a 
motion by the insurance co. that the third- 
party proceedings should be stayed on the 
ground of the inclusion of the above clause 
in the policy, B. contended that by reason 
of Road Traffic Act, 1930 (c. 43), s. 38, the 
clause had no effect. The judge ordered a 
stay. On appeal : — Held : the arbn. clause, 
even with the addition in Scott v. Avery , was 
unaffected by sect. 88, A even if the addition 
was avoided for certain purposes by sect. 38, 
the addition was severable A the first part 
of the clause was unaffected by the sect., 
A the judge had rightly exercised his dis- 
cretion to order a stay. — Jones v. Birch 
Bros., Ltd., [1933] 2 K. B. 597 ; 102 L. J. K. B. 
740 ; 149 L. T. 607 ; 49 T. L. B. 680, O. A. 

299. Add. Annotation: — Retd. Board of Trade v. 
Cayzer, Irvine, [1927] A. 0. 010. 

300. Add. Annotation : — Consd. Board of Trade v. 
Cayzer, Irvine, [1927] A. 0. 010. 

801. Add. Annotation : — Consd. Board of Trade v. 
Cayzer, Irvine, [1927] A. 0. 610. 

802. Add. Annotation* : — A* to (1) Folld. Pailin v. 
Northern Employers Mutual Indemnity Co., 
[1925] 2 K. B. 73. Apld. Wales*. Iron Trades 
Employers* Assocn. (1928), 21 B. W. 0. C. 310. 

302a. Reference of disputes under cbarterparty — 
No action maintainable till after arbitration.]— 



Arthur, [1929] N. Z. L. R. 38. — N.Z. 

PART 1. SECT. 9, SUB SECT. 2. 

295 v. .] — BRYLINBK* V. Inko l 

(1924), 55 O. L. R. 369.— CAN* 
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Williams & Mobdey v. Muller (W.H.) &Co. 
(London), Ltd. (1924), 18 Lloyd, L. E. 50. 

808. Add. Annotation: — Retd. Charles v. Cardiff 
Collieries (1928), 44 T. L. B. 448. 

805. Add, Annotation : — As to (2) Consd. Be Nott 
& Cardiff Corpn., [1918] 2 K. B. 146. 

805a. Provision for fixing valuation of buildings by 
reference to arbitration.] — Applt. let an 
estate to reap, for a term of ten years, & 
covenanted that at the end of the term he 
would purchase “ by valuation buildings 
erected oy the lessee/' with a reference to 
arbn. if the parties were unable to agree the 
valuation. Reap. covenanted not to transfer 
the demised premises without the written 
consent of applt. ; but, in breaoh of that 
covenant, he sub-leased for the entire term, 
there being similar covenants in the sub- 
lease. At the end of the term applt. having 
resumed possession, reap, sued him to 
recover the value of buildings erected by the 
sub-lessee. There had been no agreement 
as to the amount of the valuation, & no 
arbn. : — Held : the action failed, since upon 
the true construction of applt. ’s covenant 
reap, could not recover in the absence of an 
agreement, or an award, as to the amount of 
the valuation. — H allen v. Spaeth, [1923] 
A. 0. 084 ; 92 L. J. P. C. 181 ; 129 L. T. 

' 803, P. C. 

806. Add, Annotations : — Cousd. Ramdutt Ram- 
kissen Das v . Sassoon (1929), 98 L. J. P. C. 
58. Refd. Oayzer, Irvine v. Board of Trade 
(1920), 95 L. J. K. B. 1054. 

810a. Jurisdiction of arbitrator — Dismissal of action 
on ground that award is condition precedent.] 
— When an action on a contract has been 
dismissed upon a contention by deft, that an 
award is a condition precedent to the right 
to sue, & the claim is then submitted to arbn., 
deft, is precluded from contending that the 
award is bad in that the arbitrators had not 
jurisdiction to construe the contract, but 
only to determine the sum, if any, due. — 
South British Insurance Oo. v. Gauci 
Brothers & Oo., [1928] A. 0. 352 ; 97 
L. J. P. 0. 101 ; 139 L. T. 362, P. 0. 


816a. Petition of right.] — (1) Where a petition of 
right, founded on a contract with the Grown 
which contains a written agreement to submit 
differences to atbn., has been filed in the High 
Ct. of Justice, proceedings in the petition 
may in a proper case be stayed under the 
Act of 1889, s. 4. (2) The granting of the 

King's fiat is not a step in the proceedings 
within that sect. 

Held: (3) as the matters in dispute in- 
cluded an important constitutional question 
the proceedings in the petition ought not 
to be stayed. — Anglo-N ewfoundland De- 
velopment Oo. v. K., [19201 2 K. B. 214; 
89 L. J. K. B. 570 ? 122 L. T. 731 5 84 J. P. 
121 ; 14 Asp. M. L. O. 584, O. A. 

Annotation: — As to (1) Refd. Huffy -Amell, etc. Oo. v. H., 
[1922] 1LB. 599. 

324. To the existing paragraph, after the last 
words “ being known ’* add as follows s — 

; (4) although the ct. had jurisdiction to 
appoint a receiver pending a reference to 
arbn., it was not proper to do so unless a 
special case was made, as the course of 
liquidation before the tribunal chosen by the 
parties themselves would thereby be inter- 
fered with. 

331a. Implication from conduct.] — Pltf., a director 
& shareholder in a co., brought an action, 
in her representative capacity as shareholder, 
against a fellow-director & shareholder, in his 
capacity as director, alleging that he had 
made certain payments contrary to the 
regulations of the co. Deft, applied under 
Arbn. Act, 1889 (c. 49), s. 4, to have the 
action stayed, & relied upon a clause in the 
arts, of assocn. providing that, whenever any 
doubt, difference or dispute should arise 
between any members of the co. or between 
the co. & any member or members or on 
any other account, matter or thing in any 
way connected with the co., or the conduct, 
affairs, business, or interest thereof, or any 
act or default of the directors, or any of them, 
the members of the co. respectively should 
not take proceedings at law, but the same 
should be referred to arbn. It was contended 
that there was no submission in writing as 


308 v. For " 4 I. O. L. H. 17 ** road 
" I. R. 4 0. L. 17.*' 

•d. Reference of disputes at port of 
loading — No action elsewhere ” till 
after arbitration.] — Held; the clause 
prohibited the bringing of an action 
on suoh a dispute outside the province 
In which the port ot loading was 
situated. — Oox Towing line v. Dun- 
field fit Oo. (1922), 68 D. L. R. 133. — 
CAN. 

so. Provision for fixing price of goods. ] 
— Pltf. agreed to sell, fit deft, agreed to 
purchase, all fish caught by pltf. The 
prioe was to be “ hereafter agreed upon, 
falling which the prioe shall be arrived 
at by the deoision ot three arbitrators." 
Provision was made tor appointment 
of the arbitrators who were to “ deter- 
mine the Price for the winter fish 3c the 
prioe so determined shall be paid ” by 
deft, to pltf. : — Held : the fixing ot the 
prioe by agreement or arbn. was a 
condition precedent to the right of 
pltf. to sue to reoover the price. — 
Vidal v, Robinson (William) Oo., 
Ltd. : Stevens v. Robinson (William) 

Co., LTD.; SlGURDSON V. ROBINSON 
(William) Co., Ltd., [18251 1 D. L. R. 
1001. — 0AN. 

PART 1. SECT. 10, SUB-SECT. i.-C. 

o I. ,1— A clause in a policy of 

fire insurance whereby the parties 


agreed that, if any difference should 
arise as to the amount of loss, it should 
be submitted to arbn., but which did 
not provide that the determination of 
the insurer's liability should be post- 
poned until the loss haul been ascer- 
tained : — Held : not to be a reason for 
staying an action bv the Insured on the 
policy. — Granohuk v. Springfield 
Fire fit Marine Insurance Co., [1925] 
1 D. L. R. 857 ; [1925] 1 W. W. R. 
272 ; 35 Man. L. R. 139.— CAN. 

sf. Arbitration Act, R. 8. M„ 1913 
(e. 9) — Agreement to refer to foreign 
court. ] — Sect. 6 of the above Act enables 
deft, to take advantage of an agree- 
ment to refer disputes to arbn. by an 
application to stay proceedings in the 
action. A danse in an agreement pro 
vlding tor the reference of any disputes 
which may arise to the deoision of a 
foreign ot. is a submission within s. 6. — 
Brand v. National Life Assurance 
O o. of Canada. [1918] S W. W. R. 
858. — CAN. 

sf. Arbitration abortive.] — Where an 
arbn. proves abortive fit an action is 
brought with respect to the matter 
arbitrated, the objection ^ that the 
parties should be compelled to reeort 
to arbn. should be taken at the com- 
menoement of the AdfoiL— B eboe v. 
GRBW (Alta.), [19271 3W.W.E. 811.— 


•h. Alberta Co-operative Association* 
Act — Dispute arising out of marketing 
agreement .] — Keay v. Alberta Co- 
operative Wheat Producers. Ltd. 
fit Alberta Pool Elevators. Ltd., 
[1929] 3D.L.K. 868 ; 8. C. R. 616 ; 
affg. with variation, [1929] 1 D. L. R. 
949 ; 1 W. W. R. 413 ; revg [1929] 
1 D. L. R. 515 ; 1 W. W. R. 96.— CAN. 

si. Arbitration Ad, R. 8. 8„ 1930, 
s. 7.] — On an application under Arbi- 
tration Act, R. 8. S., 1930, s. 7, for 
a stay of proceedings in an action, on 
the ground that the parties had agreed 
to refer the difference between them 
to arbn. the onus is open applt. where 
the material shows a primA fade right 
to a stay, to show that the case is not 
a fit one for arbn. or that the respon- 
dent has lost his right to arbitrate. 
In the present case, an action by the 
insured upon a policy of fire insurance 
which contained statutory condition 
17 of sect. 146 of Saskatchewan Insur- 
ance Act, R. S. S., 1930 Held ;as 
the matter to be tried in the action 
fell squarely within said condition fit 
there was no suggestion in the material 
that an arbn. would result in either of 
the parties not getting substantial 
justice, said onus had not been dis- 
charged. — Altwassxb v. Home In- 
surance Oo. or New York, [19331 2 
W. W. R. 46 .— CAN. 
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required by the Arbn. Act, 1889 (c. 49), 
s. 27 : — Held : (1) the tacit agreement 

inferred from conduct, whereby the deft, 
had been appointed director, could not be a 
written agreement for submission within 
sect. 4 of the Arbn. Act ; (2) the contractual 
force given to the arts, of assocn. by the Cos. 
Act, 1929 (c. 23), s. 20, was limited to those 
provisions of the article that applied to the 
relationship of the members in their capacity 
as members, & did not extend to those pro- 
visions that -applied to the relationship of the 
members & the directors as such. — Beattie 
v . Beattie, Ltd., [1938] Ch. 708 ; [1938] 3 
All E. R. 214 i 107 L. J. Ch. 333 ; 159 L. T. 
220 ; 54 T. L. R. 964 ; 82 Sol. Jo. 521, C. A. 

386a. Assignees of contract.]-— Aspell v. 

Seymour, [1929] W. N. 152, C. A. 

888. Add, Annotation : — Consd. Metropolitan 

Tunnel & Public Works v. L. Elec. Ry., 
[1926] Ch. 371. 

889. Add, Annotation : — Folld. Metropolitan 

Tunnel & Public Works v, L. Elec. Ry., 
[1926] Ch. 371. 

343. Add, Annotation : — Reid. Hirji Mulji v. 
Cbeong Yue S.S. Co., [1926] A. C. 497. 

850a. .] — Law v. Garrett, No. 324, ante. 

852a. Whether poverty ground for refusing stay.] — 

Pltf. was injured in a motor car accident 
owing to the negligence of B., & recovered 
judgment against him. B. became insolvent, 
whereupon his rights under his contract of 
insurance became transferred to pltf., by 
reason of Third Parties (Rights against 
Insurers) Act, 1930, s. 1 (1). Pltf. then 
started an action against B.’s insurance co., 
the present defts., who applied to have the 
action stayed, on the ground that there was 
an arbn. clause in the contract between 
themselves & B. Pltf. contended that, owing 
to his poverty, although he could proceed 
with an action in the High Ct. with the aid of 
such assistance as he could get from the 
Poor Persons Committee, he would not be 
able to proceed with an arbn., to winch form 
of proceedings the Poor Persons Rules do 
not apply : — Held: pltf.’s poverty was not 
a sufficient ground for exercising any dis- 
cretion that the ct. might have to refuse to 
order a stav. — Smith v. Pearl Assurance 
Co., Ltd., [1939] 1 All E. R. 95 ; 55 T. L. R. 
335 ; 83 Sol. Jo, 113, C. A. 

855. Add. A nnotations : — Ref d. Metropolitan Tunnel 
& Public Works v. L. Elec. Ry., [1926] Ch. 371 ; 


Freshwater v . Western Australian Assurance 
Co., [1933] 1 K. B. 515. 

862. Add. Annotation : — Refd. Maclean v. Workers’ 
Union, [1929] 1 Ch. 602. 

867. Add. Annotation : — Consd. Metropolitan 

Tunnel & Public Works v. L* Elec. By., 
[1926] Oh. 371. 

872. Add. Annotation: — As to {l ) Apld. Metro- 
politan Tunnel Sc Public works v. L. Elec. 
Ry., [1926] Ob. 871. 

872a. .] — Pltfs. agreed with defts. to execute 

railway works at prices contained in schedules 
amounting to £359,388 0s. 10d., Sc with the 
addition thereto of 10 per cent, for 41 general 
contingencies,” amounting In the aggregate 
to £395,321 6s. lid., Sc there was incorporated 
in the contract a letter from defts. accepting 
pltf 8.’ tender for that sum. The contract 
provided for the payment bv monthly instal- 
ments on the certificate of defts.' engineer at 
the rate of 90 per cent, of the value of the 
work actually executed, the remaining 10 
per cent, to be treated as a retention fund, Sc 
further provided that any question arising 
between the parties in connection with the 
contract, or as to the construction or meaning 
of the contract, should be referred to the 
decision of an engineer to be agreed upon, or, 
failing agreement, to be nominated by the 
President for the time being of the Institute 
of Civil Engineers, Sc such submission should 
be deemed a submission to arbn. within the 
Act of 1889. An originating summons 
having been taken out by pltfs. for the deter- 
mination of the question whether upon the 
true construction of the contract, for the 
purpose of the monthly payments to be made 
to pltfs. thereunder, the value of the work 
executed was to be ascertained by adding to 
the prices contained in the schedules a pro- 
portionate amount of the sum therein pro- 
vided for 44 general contingencies,” defts. 
moved for a stay of proceedings under the 
summons: — Held: there was a clear Sc 
definite contract between the parties that the 
matter in dispute should be referred to an 
arbitrator as being a person who possessed 
the necessary technical knowledge for dealing 
with the subject-matter of the contract ; if 
the ct. allowed the action to proceed evidence 
would be necessary in order to put the ct. 
in a position to determine the technical 
meaning of the expression 44 general con- 
tingencies ” & a number of other expressions 
used in the contract ; the meaning of those 


PART I. SECT. 10, SUB-SECT. 5. 

889 Ul. .] — When the ot. has 

been apprised that a suit has been 
instituted in contravention of an arbn. 
agreement, the ot. has a discretion to 
stay the suit. The burden lies on pltf. 
to show that ' some sufficient reason 
exists why the matter should not be 
referred to arbn.— Dinabandhu Jana 
e. Durgaprasad Jana (1919), I. L. R. 
48 Calc. 1041.— IND. 

m (p. 866) I. Arbitrator unable 

to enforce discovery — attendance of 
wttneeeee .) — A mere possibility that the 
arbitrators may not be able to enforce 
discovery ft the attendance of witnesses 
Is no ground for refusing the order of 
stay. — R anee Gunge Goal Assocn., 
Ltd. v. Tata Iron ft Steel Oo^Ltd. 
(1998), L L. R. 68 Bom. 271.— BOX 
849 1 . Power to appoint receiver .) — 
Whin on account of an arbn. clause 


the ct. stays proceedings pending before 
Itself, it retains Jurisdiction to deal with 
a prayer for an injunction or for a 
receiver. — Suretora Kumar Roy 
Ohowduukt v. 8ushil Kumar Roy 
Ohowdhury (1927), I. L. R. 65 Caio. 
249.— IND. 


PART I. SECT. 10, SUB-SECT. 6.— C. 

861 i. Surveyor of one party .) — A 
contract provided that every dispute 
which might triee between the parties 
touching the construction of the eon- 
tract. or as to the rights or liabilities 
of either party thereunder, should be 
r efe rred to defts.* surveyor, whose 
decision should , be final : — Held : if 
questions would oome before him for 
decision in which he would be a neces- 
sary witness defts/ surveyor would be 
disqualified from acting as arbitrator, 
hut as, in the circumstances, he would 
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not, be a necessary witness, he was not 
disqualified, although he had already 
expressed an opinion in favour of defts. 
— Hooo v. Belfast Corpn., (1919) a 
I. R. 305.— IR. 

86811. .] — When a personal 

interest which may conflict with duty 
exists, an arbitrator is disqualified ; 
ft the inference necessary to disqualify 
is more easily drawn by reason of the 
relationship between the arbitrator 
& one of the contracting parties. — 
Law v. Crnr of Toronto (1920), 47 
O. L. R. 251 : 18 O. W. N. 68.— CAN. 


PART I. SECT. 10. SUB-SECT. 8.— D. 

8691. Only Question one of law .) — 
Held : the question should be deter- 
mined in the oourse of the action itself. 
—Graham v. Provident Lite As- 
surance Co., 11922) N. Z. L. R. 718.— 
H.Z. 
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expressions in m engineering contract would 
be perfectly familiar & would present no 
difficulty to the engineer to whom the parties 
had agreed to refer the decision of their 
disputes i the case was not one which 
involved a simple question of law, & pltfe. 
had not disohaxged the onus of showing that 
the dispute was one which ought not to be 
referred to arbn., Sc the aron. ought to 
proceed, — Metropolitan Tunnel Sc Public 
Works v. London Electric By. Oo., [1026] 
Oh. 871 5 96 L. J. Oh. 246 ; 186 L. T. 85, 0. A. 

879a. Matters in ‘dispute including important con- 
stitutional question.] — Anolo-Nbwfound- 
land Development Oo. v. B, # No. 316a, 
ants . 

880. Add. Annotations : — Consd. Smith v. Martin, 
[1925] 1 K. B. 745. Held. Paul (B. Sc W.), 
Ltd. v. Wheat Oommission (1985), 152 L. T. 
852. 

888 . Add. Annotation . As toll) Reid. Metro- 

politan Tunnel Sc Public Works v. L. Elec. 
By., [1926] Oh. 871. 

886a. Existence of contract.] — A motorist, on* 
Aug. 15, 1985, signed a proposal form for 
motor car insurance. The premium in 
respect of the insurance was not paid, Sc 
the policy was not issued, but cover notes 
» were issued from time to time. On Oct. 2, 
1985, after the expiration of the last cover 
note, the motorist was involved in an 
accident Sd incurred certain liabilities. The 
premium in respect of the insurance was paid 
on Oct. 29, 1936, Sc a policy dated as from 


that date was duly issued. The motorist 
issued a writ claiming (inter alia) a declara- 
tion that A binding contract of insurance 
existed between ^the insurance co. Sc hfrumrif 
on Oct. 2 , 1985. The insurance co. applied 
for a stay of the action on the ground that 
the issue fell within the arbn. clause in the 
policy : — Held : since, if the issue were 
referred to arbn., a finding by the arbitrator 
that there was no contract in existence as at 
the date of the accident, would be a find in g 
that the arbn. clause never existed Sc that the 
arbitrator never bad jurisdiction to deal with 
the matter, the issue was a proper one to be 
tried in the cts. — Toller v. Law Accident 
Insurance Society, Ltd., [1936] 2 All E. B. 
952 ; 80 Sol. Jo. 633, O. A. 

891. Add. Annotation : — Reid. Metropolitan Tun- 
nel Sc Publio Works v. L. Elec. By., [1926] 
Oh. 871. 

897. Add. Annotations -Consd. Mund y v. Butter- 
ley Co., [1932] 2 Ch. 227. Refd. Lane v. 
Herman, [1939] 3 All E. R. 353. 

400. Add. Annotation : — Refd. Metropolitan Tun- 
nel Sc Public Works v. L. Elec. By., [1926] Oh. 
871, 

402a. Summons for discovery.] — A party to a 
written contract containing an to 

refer disputes to arbn. was suedfor breach 
of the contract. He was unaware that the 
contract contained an agreement to refer. 
Pltfs. in the action took out a summons for 
discovery. Deft, asked for discovery also, 
Sc an order for mutual discovery was made. 


873 I. Question* of law inter alia.] — 
An agreement for the supply of electric 
energy by pltf. oo. to deft. oo. provided 
that the adjustment of all disputes 
should be submitted to three 
arbitrators. Disputes having arisen, 
there was an arbitration Sc an award. 
Further disputes subsequently arising, 
this action was brought to recover a 
sum of money alleged to be due under 
the agreement; & deft. oo. moved 
under Arbn. Act, 1037 (o. 07), s. 7, to 
stay proceedings : — Had .* as the 
questions which nad to be determined 
were mixed questions of law Sc fact, 
the ot.’s discretion should he exercised 
by refusing the motion Sc allowing the 
notion to proceed. — M. J. O'Brien, 
Ltd. e. Seaman Ksnx Oo., [10881 8 
D. L. R. 43 ; 63 O* L. R. 160. — GAN. 

878 ii. .1 — Arbitrators are com- 

petent to determine points of law as 
well as questions of the construction 
of an agreement. It Is erroneous to 
apply English decisions subsequent to 
the English Arbn. Aot of 1880, without 
qualification, to oases of stay under the 
Indian Arbn. Act, 1 800. The principles 
of decisions in England which, smoe 
the English Arbn. Aot of 1880, 
make the cts. there reluctant to stay 
the suit where the main point in dispute 
is a question of law, beoause such a 
question must ultimately return by 
way of a case stated to the ot. tor 
decision, should not be applied for 
refusing a’ stay under Indian Arbn. 
“ * v. 19 . — Ranee Ounce Goal 


Act, 11 

(rtM), 

871.— IND. 


v. Tata Iron 4c Steel 
I. L. R. 53 Bom. 


378111*- 


] — Dbslaubibrs s. Hoc- 


kiim pitamrooo. (N. a), [1089] 8 

* ms 

the exercise oflts discretion, refused 
to stay the action. — R iobase&son «. 
army. Navy 4t Gsner&l Assurance 
A8SOON., LTD., [1034] SLR. 06.— IR. 


874 iv. .1 — Anglo -Persian Oil 

Oo., Ltd. (Madras) v. Panchapakesa 
A lYAB (1023), I. L. R. 47 Mad. 164.— 
IND. 

sk. Fundamental questions of law.] 
— On motion by deft*, to stay the pro* 
oeedlngs, 4C to refer the matters tu 
dispute to defts. * surveyor: — Held : 
fundamental questions of law were 
Involved which should be tried In an 
action* Motion refused. — H ogg v. 
Belfast Oorpn., [1010] 2I.R. 306.— 
IR. 

PART I. SECT. 10, SUB-SECT. 6.— E. 

376 vi. . ] — In an action for specific 

performance of a contract, deft, applied 
for stay of proceedings under an arbn. 
clause : — Held : the dispute going to 
the making of the contract was not 
within the arbn. clause. Sc stay refused. 
— McIntosh v. Layfield, [1019] l 
W. W. R, 590.— —CAN. 

876 vll. .] — On a motion by 

defts. to stay proceedings Sc to refer 
the matters in dispute to arbn. :— 
Held.* the matters in dispute were 
outside the arbn. clause, Sc motion 
refused.— H ogg e. Belfast Oorpn., 
[1919] 8 I. R. 305.— ffl. 

883 1 a. .] — The ate. should.be 

reluctant to permit an appeal to them 
by one of the parties to an agreement 
to refer questions that may arise 
between them to a domestic forum 
rather than the ordinary ota„ when the 
agreement is couched in wide terms.— 
BrOXES-STEFBEN* OIL GO* U MO* 
Naught, (10181 8 W. W. R. lSiT— 
CAN. 

888 1 h, .] — Johnson e. Herron 

Cartage do., [1981] 8D.LR. 900.— 
OAN. 

PAR f h SECT. 10, SUB-AECT. 7. 

•L After appearance .) — An applica- 
tion must he made after appearance. 
Sc where appearanoe Is net requisite 
the ap pl i c a tion may be made at any 
time before taking any other step in 
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ei. —— .J— The application for a 
stay Is too late if made after delivery 
ot the defence. — Brand v. National 
Assurance Oo. op Canada, 
[1918] 3W.W.R. 858.— CAN. 

fl. .] — An application for stay 

of proceedings before deft, has filed 
his written statement or taken any 
otiier stop in the suit does not con- 
stitute taking a step in the pro- 
ceedings within Arbn. Aot, s. 10, so 
as to operate as a bar. — J oylall Sc Co. 
% goPiiUM Bhotioa (1080), I. L. R. 
47 Calc. 611. — IND. 

805 I. Summons for particulars.] — A 
demand for partknuam Sc an extension 
of time for defence constitute a « step 
in the proceeding." — D uffemn Pav- 
ing Go., Ltd. v. O. A. Fuller Oo. of 
Canada, Ltd^[ 1935] 1 D. L. R. 638 ; 

806 i. Security for costs.) — Defts. 
were held to be precluded from moving 
for an order staying proceedings in an 
action, by having previously issued Sc 
•gr ved a n order for security for oosts.— 
Hwbtbin 4c Sons r. Poison Ison 
W omre. ltd., (1030)46 O. L.R. 885.— 
OAN. 

808 L Summons for *dtrseUons.h- 
If a party on a summons for directions 

falnu nt i, a irt I m 11 ,Ula la a M ^.a 41. 
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Ha then became aware of the agreement to 
refer Sc applied for a stay of proceedings in 
the action : — Held : he had taken a stop in 
the proceedings within the Act of 1889, s. 4. 
Sc therefore was not entitled to a stay. — 
Parker, Gaines & Oo. a. Turpin, [1918] 1 
K. B. 858 ; 87 L. J. K. B. 857 ; 118 L. T. 
846 ; 62 Sol. Jo. 831, D. 0. 

407. Add. Annotation : — Refd. Mundy v. Butterley 
Co., [1932] 2 Oh. 227. 

408a. Granting of flat — Petition of right.]— 
Anolo-Nbwpoundland Development Co. 
v. R. # No. 816a, ante . 

408h. Transfer of summons to counsel’s list.] — 

An action was brought upon a contract 
which contained a provision that all disputes 
should be submitted to arbn. Pltf. issued a 
summons for judgment under R. S. C., 
Order XIV. Deft, thereupon took out a 
summons asking that the action be stayed, 
& had both summonses transferred to 
counsel’s list. Pltf. contended that the act 
of transferring a summons to counsel’s list 
constituted a step in the proceedings within 
Arbn. Act, 1889, s. 4 : the mere act 

•of transferring a summons from one list to 
another is not a step in the proceedings, & 
deft, was, therefore, not debarred from having 
the action stayed & the dispute referred to 
arbn. — Lane v. Herman, [1939] 3 All E. H. 
353 ; 161 L. T. 106 ; 55 T. L. li. 884 ; 83 
Sol. Jo. 584, C. A. 

484. Add. Annotations ; — Refd. Maclean v. Workers’ 
Union, [1929] 1 Ch. 602 ; Offer v. Minister of 
Health, [1986] 1 K. B. 40. 

427a. Restraint pending result of proceedings out 
of jurisdiction.] — The steamship I. grounded 
in the Dardanelles, but only so lightly that 
by the removal of part of her cargo she could 
have been refloated by her own power. The 
exclusive control of salvage work in those 
waters was, under the law of Turkey, in the 
hands of a salvage co. The master of the 
ship was consequently unable to hire lighters 
otherwise than from that co., & for that 
purpose the co. required him to enter into a 
salvage agreement in the ordinary Lloyd’s 
form. That form provides for an arbn. in 
England, & an arbr. had been duly appointed. 
The owners brought proceedings in Turkey 
to set aside the salvage agreement, on the 
ground that it was obtained by duress. 
Thereupon they applied to the Admiralty Ct. 
in England to stay all proceedings in the 
arbn. pending the decision of the action in 
Turkey. The ct. refused the appen., where- 
upon this appeal was brought : — Held : the 
prosecution of the action in Turkey, in the 
circumstances, did not justify the staying 


of the arbn. proceedings. The owners of the 
ship were bound by the salvage agreement. — 
Tt^RK GEMI KURTAMA V . lTH AKA (OWNERS), 
The Ithaka, [1939] 3 All E. R. 630; 83 
Sol. Jo. 639, C. A. 

456. Add. Annotation : — Apld. Cipriani v. Burnett, 
[1933] A. 0. 83. 

472. Add. Annotation ; — Consd. Simbro Trading 
Oo. v. Poeograph (Parent) Oorpn., [1929] 2 
K. B. 266. 

498. Add. Annotation : — Refd. Simbro Trading Co. 
v . Posograph (Parent) Oorpn., [1929] 2 K. B. 
266. 

508. Add. Annotation : — Refd. Be Oogstad & New- 
aum, [1921] IK. B. 87. 

528. Add. Annotation: — Apprvd. Simbro Trading 
Co. v. Posograph (Parent) Oorpn., [1929] 
2 K. B. 266. 


A. By Death (p. 893). 

See, now, Arbitration Act, 1934 (c. 14), s. 1. 
528a. Appeal from refusal to revoke.] — An 
appeal from a judge at chambers refusing to 
revoke a submission to arbn. is in a matter 
of practice Sc procedure Sc therefore lies to 
the Ct. of Appeal Sc not to a Div. Ot. — 
Simbro Trading Oo. v. Posograph (Parent) 
Oorpn., [1929] 2 K. B. 266 ; 98 L. J. K. B. 
631 j 141 L. T. 395 ; 78 Sol. Jo. 884, 0. A. 

548. Add. Annotation : — Refd. Woodrow v. 
Trawlers (White Sea Sc Grimsby), Ltd., 
[1930] 1 K. B. 176. 


C. By Bankruptcy (p. 807). 

See , now , Arbitration Act, 1934 (c. 14), s. 2. 

565. After this case, following 14 D. By Lunacy . — 
See case infra” add as follows s — 


E. Other Cases. 

565a. Frustration of adventure — Charterparty con- 
tabling arbitration clause.] — Reaps, agreed 
to place their steamship at the disposal of 
applts. on Mar. 1, 1917, Sc applts. agreed to 
employ her on specified terms lor ten months 
from the date when she was delivered to 
them. The charterparty contained a clause 
by which all disputes arising out of the con- 
tract were submitted to arbn. The ship was 
requisitioned by the Govt, before Mar. 1, 
1917, Sc was not released until Feb. 1919. 
Applts. then refused to take delivery of her. 
An arbitrator awarded reaps, damages for 
breach of contract, Sc they brought an action 
upon the award : — Held : there had been in 


PART t SECT. 11. 

417 iU. .J — The ot. has no 

jurisdiction to restrain a deft, from 
b eginning arbn. proceedings outside 
the agreement to refer, however futile 
Sc annoying they may be.— Raxdas 
Kkatan Sc Oo. e. Atlas MnasOo. 
(1930), L L. R. 66 Bom. 659.— HID. 
484 vttL For * Bmxob YomrojOB 


e, ARnott m read 

o m Totnre os Fabszll v. Awtott. 

PART L SECT. 19, SUB-SECT. 1. 
489 fiU For M 6 I. C. L. R, 604," read 
“UUC.L, §04.** 


PART 1. SECT. IS, SUB-SECT. 8. 

441 i. Powers & My of oowrt.] — An 
arbn. os to the value of property 
became abortive because of the failure 
of the persons appointed to act as 
arbitrators to agree: — Held/ it was 
the duty of the ct. In working out a 
contract which provided for such 
arbn. 4© receive evidence of such value 
& to deride toe question. — Oajloabt 


City e. Bnow. [19Shl 8 D. L. R. 1166 ; 
1996) 3 W.W.B. 995.— CAN. 

sa. Award set aside— Aarem 
refer not er* tms M,f~Ap arbn., 
in an award whioh is set aside aa 
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invalid, is an abortive arbn., SC the 
agreement to refer is not exhausted 
thereby. — Hikhab Kumar v. Trivbdi 
Sc CO. <1999), I. L. H. 51 All. 874.— IND. 

PART L SECT. 13, SUB-SECT. 1.— B. 

494 11. Submission by Crown in 

rioht of Dominion .] — Ontario Arbn. 
Act, s. 5, making a submission to arbn. 
irrevocable except by leave of the ot., 
does not apply to a submission by the 
Grown In right of the Dominion.— 
Gauthiieb v . R. (1916), 56 S. O. R. 
176 ; 40 D, L. R. 85$.— CAN. 


7* 
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Part III. — The Hearing. 


816a. Aot of 1889, s. 8, Sched. I. (f)— Against 

Crown — “ Subject to an y legal objection.’ 1 ] — 
<1) In an arbn. for the determination of 
disputes under a. contract between the 
Shipping Controller on behalf of His Majesty 
& another party, the arbitrators or umpire 
have no jurisdiction under Sched. 1 ( /), in- 
corporated in sect. 2 of the above Act, or 
otherwise, to require the Shipping Controller 
to make discovery of the documents in his 
possession or power relating to the matters in 
question. (2) In Sched. 1 (/), incorporated 
in sect. 2 of the above Act, the words “ subject 
to any legal objection ” apply to all the subse- 
quent provisions of the clause, including not 
only the provision that the parties shall pro- 
duce before the arbitrators or umpire all books, 
etc., within their possession or power, but 
also the provision that the parties shall “ do 
all other things which . . . the arbitrators or 
umpire may require.” — Re SocEforri Lae* 
Affr&te u rb Reunis A Shipping Con- 
troller, [1921] 3 K. B. 1 ; aub nom. Soci£t& 
Lbs AffrAtbors RAunis v. Shipping Con- 
troller, 90 L. J. K. B. 812 i 124 L. T. 727 ; 
37 T. L. R. 460, D. 0. 

Annotation .* — A 8 to (2) Raid. Kursell v Timber Operators & 
Contractors, [1923] 2 K. B. 202. 

Discovery against the Crown generally, see 
Discovery, Vol. XVIII., p. 60. 

817. Add. Annotations : — Consd. Re Soc. Les Affr6- 
teurs Rdunis A Shipping Controller, [1021] 
3 K. B. 1 1 Kursell v. Timber Operators A 
Contractors, [1023] 2 K. B. 202. 

817a. Power of arbitrator to order — Refer- 

ence by consent out of court.] — In a reference 
by consent out of ct. under the Act of 1880, 
the arbitrator has jurisdiction to order either 
party to make discovery of documents or to 
answer interrogatories on oath, by virtue of 
Sched. 1 ( / ) of the Act. — K ursell v. Timber 
Operators A Contractors, Ltd., [1023] 
2 K. B. 202 ; 02 L. J. K. B. 607 ; 120 L. T. 
21 ; 87 J. P. 70 ; 80 T. L. R. 410 ; 67 Sol. Jo. 
557 i 28 Oozh. Gas. 376, D. 0. 

828. After this case add : — 

.] — See, note, Arbitration Act 

1034 (o. 14), s. 8 (1), Sched. I. 

880. Add, Annotation : — Held. Ricketts v. Gurney 
(1810), 7 Price, 600. 

830a. .] — On an application to the Ot. 

of Bxch. on the same facts as set out in 
No. 830: — Held: the party was privileged 
during the journey, including his stay at 


Clifton, on the ground of the deviation being 
for a necessary purpose, A the delay no more 
than reasonable for the accomplishment ef 
it. — R icketts v. Gurney (1810), 7 Price, 
600 ; 1 Chit. 682 ; 146 B. R. 1106. 

Annotation: — Refd. Spencer v. Newton (1837). 1 Nev. ft 
P. K. B. 818. 

885. Add. Annotations : — Reid. A.-G. for Manitoba 
v. Kelly, [1022] 1 A. O. 268 ; Kelantan 
Government v. Duff Development Co., [1023] 
A. O. 805. 

886. Add. Annotation: — Consd. Oayzer, Irvine e. 
Board of Trade (1026), 05 L. J. K. B. 1054. 

840. Add. Annotation : — Refd. R. v. Sullivan, 

587 K ‘ B ’ 475 Vm Hwris * [10273 2 

841a. Whether entitled to aot as advocate for party 
appointing him.] — An arbitrator appointed 
to act for one of the parties to a commercial 
dispute is not justified in taking up the 
position of an advocate for the party appoint- 
ing him, but should act impartially.— -R ofp 
v. British A French Chemical Manufac- 
turing Co. A Gibson, [1018] 2 K. B. 677 ; 
87 L. J. K. B. 006 ; 110L.T.436 ; 84T.L.Ry. 
485; 62 Sol. Jo. 620, O. A. 

841b. .] — French Government v. Tsuru- 

shima Maru (Owners), No. 1022a, post. 

862. Add. Annotation : — Refd. Royal Commission 
on Sugar Supply v. Kwik-Hoo-Tong Trading 
Soc. (1022), 88 T. L. R. 684. 

874. Add. Annotation : — Refd. Royal Commission 
on Sugar Supply v. Kwik-Hoo-Tong Trading 
Soc. (1022), 38 T. L. R. 684. 

888a. Agreement to dispense with 

notioe.]— F rench Government v. Tsuru- 
shima Maru (Owners), No. 1022a, post . 

905a. Award sent back for amendment.} — 

Where an award is sent back to the arbi- 
trator to be amended, he is not bound to give 
the parties notice to attend him thereon. — 
Howett v. Clements, Clements v. Howbtt 
(1845), 1 0. B. 128 ; 185 B. R. 485 ; previous 
proceedings (1844), 7 Man. A G. 1044. 

Annotation .—Consd. Davies r. Pratt (1855), 17 O. B. 183. 

906. Add. Annotations: — As to (1) Apprvd. A 
Folld. Oppenheim v. Mahomed Haneef, 
1022] 1 A. 0. 482. Refd. Scrimaglio v. 
Thornett A Fehr (1024), 131 lTtTi74. 
As to (2) Apprvd. A Folld. Oppenheim v. 
Mahomed Haneef, [1022] 1 A. 0. 482. Refd. 
Scrimaglio v. Thornett A Fehr (1924), 181 
L. tTi74. 


PART UL SECT. S, SUB-SECT. 1. 

835 vi» ■ ” -- .] — In a mercantile 
reference to arbn.. It Is an implied term 
of the oontraot that the arbitrators 
must decide the dispute according to 
the existing law ot oontraot, ft that 
every defence which would have been 
open In a ot. of law. including limitation, 
can be raised, unless that defence has 
been excluded by agreement of the 
pertlee.— R amdctt Ramkxmxhdass v, 
fi. D. Bassoon ft Co. (1939), LLB, 
58 Ohio. 1048. — IND. 

PART III. SECT. 2, SUB-SECT. 2. 

t i. .)— Re 8m rm ft Pltnopton 

(Township) (1888)712 O.B. 20.— CAN. 


PART III. SECT. 2, SUB-SECT. 4. 

883 ill. .3 — There is no 

statutory rule that if an arbitrator pro- 
ceeds ex parte without giving notioe of 
his intention to proceed in that man- 
ner, the award made by him must be 
set aside.— Udaiohand P anna Lata 
V. DEBIBUX JZWANllAM (1930), I. L. R. 
47 Oslo. 951.— IND. 

PART IIL SECT. 2, BUB-SECT. 8.— A. 

gt. .) — An arbitrator can- 

not decide the oaee submitted to him 
on his own knowledge ft without 
taking evidenoe. unless the terms of the 
reference eepeoially permit him to do 
§o.— L achmi Naraxn v. Shbokath 


Ponds (1919), L L. R. \t All. 185.— 
BfD. 

P i. : In an asNoultural 

referenoe when the general question 
submitted was a matter depending 
upon opinion:— Held.* the overman, 
himself a farmer ft skilled valuer, was 
able to form a lust ft conscientious 
opinion without the neoemlty of hear- 
ing evidence. — F utcbs* o. Robert- 

LTUiSS«*. E ’ M4stlMW 


18. 


PART III. SECT. 2. SUB-SECT. S.— B. 

9SS ▼. .)— . An award was set 

aside for the taking of evidence by the 
arbitrator in the absence of the other 
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989. Add. Annotation: — Retd. Royal Commission 
on Sugar Supply v. Kwik-Hoo-Tong Trading 
Soc. (1922), 38T. L. R. 684. 

941. Add. Annotation: — Retd. Royal Commission 
on Sugar Supply v. Kwik-Hoo-Tong Trading 
Soo. (1922), 51 T. L. R. 684. 

948. Add. Annotation : — Retd. Royal Commission 
on Sugar Supply v. Kwik-Hoo-Tong Trading 
Soo. (1922), 88 T. I* R. 684. 

949a. .1 — An arbitrator appointed under 

Agricultural Holdings Act, 1908 (c. 28), for 
the purpose of determining claims & com- 
pensation payable in respect of ( inter alia) 
certain fixtures, hay & straw left by the 
tenant on his farms, & hay & straw removed 
by him after the determination of the tenancy, 
held two sittings & then gave notice that he 
had been waiting to be supplied with informa- 
tion as to the hay & straw sold o ft & warned 
the parties that if it was not supplied 
promptly he would have to hold another 
sitting. After an interval of less than a 
fortnight he gave further notice that he would 
go to the farms on a specified date “ to value 
the hay & straw & to receive an account of 
the hay & straw removed/ 1 The tenant not 
having such an account ready & thinking that 
the only question to be dealt with was a 
valuation of the stacks of hay & straw 
remaining on the farm did not attend by 
himself or his representative, but his foreman 
was present to point out & give information 
about the stacks on the farms. While there 
the arbitrator, besides valuing the stacks, 
questioned the foreman as to the hay & straw 
removed. Immediately afterwards he closed 
the hearing & made an award in which he 
dealt with the claim for hay & straw removed 
on the basis of the foreman’s evidence, which 
had not been tendered by either party, & was 
taken in the presence only of the landlord’s 
representative. He did not deal with the 
question of the fixtures, but purported to 
reserve power to deal with them, if required : 
— Held : the award must be set aside as the 
arbitrator had been guilty of legal misconduct 
in taking evidence in the absence of, & 
without previous notice to, the tenant. — 
Re O’Oonor & Whitiaw’s Arbitration 
(1910), 88 L. J. K. B. 1242, 0. A. 

949b. — — .] — In an arbn. between sellers & buyer 
arising out of the rejection by the latter of 
certain goods which he alleged did not 
correspond to the contract description, the 
arbitrators heard the evidence of each of the 
parties in the absence of the other. No 


objection was made at the time to this pro- 
cedure. An award having been made in 
favour of the sellers, the buyer moved to set 
it aside : — Held : the award must be set 
aside, as the arbitrators had acted im- 
properly in hearing the evidence on behalf 
of one party in the absence of the other. — 
Ramsbbw (w.) & Co. v. Jacobs, [1922] 1 
K. B. 640 ; 91 L. J. K. B. 482 ; 126 L. T. 
409 ; 26 Com. Oas. 287, D. 0. 

949c. Evidence Immaterial.] — It is mis- 

conduct which may justify the setting aside 
of an award if the arbitrators hear evidence 
in the absence of the parties, even though the 
evidence so received is immaterial. It makes 
no difference that the arbitrators could not 
properly have made any other award than 
that which they did make, & it is quite im- 
material whether the evidence wrongly 
admitted helped the arbitrators to a right 
conclusion or a wrong conclusion, & the ct. 
cannot inquire to what extent their minds 
were affected by such evidence. — Royal 
Commission on Sugar Supply v. Kwik- 
Hoo-Tong Trading Society (1022), 38 
T. L. R. 684, D. O. ; subsequent proceedings, 
sub nom . Kwik-Hoo-Tong Trading Society 
v. Royal Commission on Sugar Supply 
<1923), 129 L. T. 500. 

952. Add. Annotation : — Refd. Royal Commission 
on Sugar Supply v . Kwik-Hoo-Tong Trading 
Soc. (1922), 38 T. L. R. 684. 

955. Add. Annotation : — Refd. Royal Commission 
on Sugar Supply v. Kwik-Hoo-Tong Trading 
Soc. (1922), 88 T. L. R. 684. 

956. Add. Annotation: — Refd. Royal Commission 
on Sugar Supply v. Kwik-Hoo-Tong Trading 
Soc. (1922), 88 T. L. R. 684. 

960. Add. Annotations : — Refd. Royal Commission 
on Sugar Supply v. Kwik-Hoo-Tong Trading 
Soc. (1922), 38 T. L. R. 684 j Mercer v. Reid 
(1931), 47 T. L. R. 574. 

962a. Small reduction of amount payable — 

— Award upheld.] — Mercer v. Reid (1931), 
47 T. L. R. 674 ; 76 Sol. Jo. 689, D. C. ; 
affd., 48 T. L..R. 33, C. A. 

968. Add. Annotation: — Refd. Mercer v. Reid 
(1931), 47 T. L. R. 574. 

964. Add. Annotation: — Refd. Royal Commission 
on Sugar Supply t>. Kwik-Hoo-Tong Trading 
Soc. (1922), 38 T. L. R. 684. 

969. Add. Annotation : — Folld. Caven v . Canadian 
Ry. (1926), 133 L. T. 774. 


arbitrators 8c of one of the parties. — 
Re Snider 8c Miller's Arbitration, 
[1024] 4 D. L. R. 313 ; 3 W. W. R. 
226. — CAN. 

08$ vi. .] — One of the parties 

to an arbn. Bought reduction of the 
arbiter’s award on the ground that 
the arbiter bad examined witnesses 
without that party being present or 
being represented : — Held: as the 
arbiter had decided the question in 
that party’s favour, be had suffered 
no lnjusuoe, 8c reduction refused.— 
Black e. Williams & Oo. (Wmbhaw), 
Ltd., [1024] 8. O. (H. L.) 22.— fOOt. 

•688 vlf. — .] — An arbitrator heard 
evidence from one party In the abeenoe 
of his opponent, A also took evidence 
In the abeenoe of both parties. The 
award wm consequently set aside by 
the ct. — B urns e. Burns (1022). 43 
N. L.R, 461.— 8. AT. 


038 vlii. By umpire. ) — Arbitra- 
tors having differed, the matter was 
submitted to an umpire, who made 
inquiries In the abeenoe of deft., but 
denied that be bad reoorded any evi- 
dence at the time : — Held : in making 
the se inquiries the umpire was guilty 
of misconduct. — A bdul Hamid v. Mu- 
hammad Ajual (1027), I. L. R. 8 
Lab. 320. — DHL 

080 V. .1 — An award was set 

aside because, in considering the same 
after the hearing, an arbitrator, in the 
abeenoe of 8c without notice to the 
parties, interviewed Sc got information 
from *one who had been a witness on 
the bearing. — Be Yukon Gold Oo. 
8c Moreau, (19211 1 W, W. R. 760 ; 
67 D. L. R. 220.— 0AM. 

080 vi. . j — Where the arbitrator 

had taken evidence in the abeenoe of 
both parties ; — Held : the award 
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should be set aside. — Burns v. Burns 
(1922), 43 N. L. R. 461.— 1. AF. 

PART III. SECT. 8, SUB-SHOT. 8.—0. 

068 x. 8 . P. Latham c. Foster’s 
Australian Fibres, Ltd., [1026 J 
V. L. R. 427.— AU8. 

PART III. SECT. 2, SUB-SECT. 8.— D. 

078 v. Waiver. J— The award 

In question herein was also objected to 
on the ground that the arbitrators 
permitted expert testimony to be given 
on behalf of one of the parties by more 
than three expert wit nesses , contrary 
to Manitoba Evidence Act, s. 7 : — 
Held: it was not shown that more 
than three witnesses called by said 
party were experts ; 6c even it more 
than three of them were experts, the 
other party by falling to object to their 



Gam 1000—1049. 


English and Empire Digest Supplement. 


1000. Add. Annotation : — Refd. Kursell v. Timber 


erators & Contractors, [1923] 2 J£. B. 


1022a. .] — In commercial arbns. 

the practice is that, unless the parties give 
notice that they desire to attend personally 
or by their solr. or counsel, the arbitrators 
present the evidence Sc arguments to the 
umpire Sc have full power to act as advocates. 
In an arbn. on a charterparty the umpire 
without hearing the parties made his award 
on the case as presented by the arbitrators. 
On a motion to set aside the award on the 
ground of misconduct by the umpire : — 
Held : there was no evidence of misconduct 
by the umpire, Sc the motion failed. 

In arbn. proceedings primd faoie the com- 
mon law rule applies that the parties should 
have notice of the proceedings so that they 
could attend them, if desirous of so doing, 
Sc the only way in which the rule can be 
departed from is by agreement, Sc the ct. 
would give effect to their agreement (Atkin, 
L.J.). — French Government v. Tsuru* 
shima Maru (Owners) (1921), 37 T. L. R* 
901, 0. A. 

Annotation : — Refd. Bourgeois v. Wed doll, [19241 1 K. B. 


1023a. Right to call arbitrator as witness.] — A 
t .dispute arose between the buyer Sc sellers of 
a quantity of meat as to its quality. The 
buyer sent K. to inspect Sc report upon the 
meat. The dispute having been referred to 
arbn., the buyer appointed K. as his 
arbitrator. The arbitrators having failed 
to agree upon their award the matter was 
referred to an umpire, Sc the buyer then 
proposed to call K. as a witness before the 
umpire to prove the state of the meat. The 
sellers objected to the competency of K. as 
a witness on tne general principle that an 
arbitrator was disqualified from giving evi- 
dence in the arbn. proceedings : — Held : as 
it was a commercial arbn. K. was not dis- 
qualified from giving evidence before the 
umpire, notwithstanding that he had acted 
as arbitrator. — Bourgeois v. Weddell Sc 
Oo., [1924] 1 K. B. 539 ; 93 L. J. K. B. 232 ; 
130 L. T. 035 ; 40 T. L. R. 201 ; 08 Sol. Jo. 
421 ; 29 Com. Oas. 152 ; 88 J. P. Jo. 25, D. 0. 


Sub-sect. 1 (p. 450). — Statement of Special 
Case during Reference. 

Arbitration Act, 1889, s. 19, is now replaced 
by S.G.J. (Consolidation) Act, 1925 (c. 49), 
s. 94. 

1034. Add. Annotation : — Refd. Re Oogstad Sc 
Newsum, [1921] 1 K. B. 87. 

1035. Add. Annotation : — Refd. Ozarnikow v. Roth, 
Schmidt (1922), 127 L. T. 824. 


1086. Add. Annotation : — Refd. Ozarnikow v. Roth, 
Schmidt (1922), 127 L. T. 824. 

1086a. .1 — A contract for the sale 

of sugar provided that the contract was 
subject to the rules of the Refined Sugar 
Assocn. The rules required that all members 
of the assocn. making contracts subject to 
those rules should refer any disputes arising 
out of such contracts, including any questions 
of law, to the arbn. of the council of the 
assocn. ; Sc by r. 19 : “ Neither buyer, seller, 
trustee in bkpcy., nor any other person as 
aforesaid shall require, nor shall they apply 
to the ct. to require, any arbitrators to state 
in the form of a special case for the opinion 
of the ct. any question of law arising in the 
reference, hut such question of law shall be 
determined in the arbn. in manner herein 
directed. 1 ' A dispute between the buyers Sc 
sellers was referred to the arbn. of the 
council. The buyers requested the arbitra- 
tors either to state their award in the form of 
a special case under the Act of 1889. s. 7, or 
alternatively to state a case for the opinion 
of the ct. under sect. 19 upon certain points 
of law arising in the reference, or to give them 
an opportunity of applying to the ct. for an 
order directing them to state a case. The 
arbitrators, thinking themselves precluded 
by r. 19, refused to comply with that request. 
Sc made their award without giving the buyers 
an opportunity of applying to the ct. for an 
order. The buyers move to set aside the 
award on the ground of misconduct of the 
arbitrators in so refusing : — Held : r. 19 Sc 
the agreement embodying it were contrary 
to public policy Sc invalid, as involving an 
ouster of the statutory jurisdiction of the 
cts. under the Arbn. Act, Sc the award must 
be set aside. — Ozarnikow v. Roth, Schmidt 
Sc Oo., [1922] 2 K. B. 478 ; 92 L. J. K. B. 81 ; 
127 L. T. 824 ; 38 T. L. R. 797 ; 28 Com. 
Cas. 29, 0. A. 

1037. Add. Annotations : — Refd. Buerger v. Bar- 
nett (1919), 89 L. J. K. B. 101 ; Ozarnikow 
v. Roth, Schmidt, [1922] 2 K. B. 478. 

1039a. Well-defined question of law must be 

formulated.] — An arbitrator should not state 
a special case except upon some well-defined 
questions of law Sc should insist that the party 
asking him to state a case should formulate 
the questions upon which he desires it to be 
stated. It is improper for an arbitrator to 
state a case merely asking generally for the 
opinion of the ct. on any questions of law 
involved. — W illiams v. Manissallan Fr&res 
( 1923), 29 Com. Oas. 42, O. A. 

Annotation : — Refd. Porto fl no Tank Steamer Owners v. 

Berlin Derunaptha (1934), 39 Com. Cas. 330. 

1047. Add. Annotation : — Refd. Ozarnikow v. Roth, 
Schmidt (1922), 127 L. T. 824. * 

1049. Add. Citation : — On appeal , [1914] 1 Ch. 
300, C. A. 


evidence at the heating Sc by himself 
mfciHng more than three experts had 
waived the right to raise the objection. 
—Re Winnipeg Golf Club & Hutch- 
ings, (1998] 8D.LB. 329: (1928] 
2 W. W. K. 224 ; 37 Man. L. R. 341.— 
CAN. 

PART III. SECT. 8. SUB-SECT. 1. 

1084v. Arbitration Act.R.8. 0.. 

1914 <c. 86).]— ▲ ease xaay be stated 


by the arbitrators under n. 29 of the 
above Aot. — Re Toronto General 
Trusts Oorpn. ft MoOonkxt (1918). 
41 O. L. R. 814 ; 13 O. W. N. 281.— 
CAN. 

1084 v I. ,) — An arbitrator Is not 

functus officio Until his award has been 
actually made and the power given him 
and the ct. under said seat. 15 of Arbn* 
Aot, R. S. A. 1922, to state a ease for 
the opinion of the ofc. may be exercised 
" at any stage of the proceedings,” 
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i.e. at any stage before the proceedings 
have come to an end by a completed 
award. — Re Jamieson (^nstooction 
Oo, Ltd., ft Edmonton City, [1930] 
3 W. &. 28 : 4D.LR. 58.— CAN. 

m 1. .1 — A ease stated by arbi* 

trators. under Arbn. Act, R. 8. O., 
1914 (e. 86), s. 22, for the determination 
of the oWls now to be beard by a Judge 
In the Weekly CL— Re MoOonkxt’* 
Arbitration (1918), 42 O. L. B. 880 ; 
14D.W.N.81 : 43 D. L, R. 732.— CAN. 



VoL EL—Arbitration. Cases 1051a-1067, 


1051a. Application to stay proceedings — 

Until security for costs given.] — The Govt, of 
an independent State made with a co. a 
contract containing an arbn. clause. An 
arbn. took place & was divided into two 
parts, the first being as to whether the Govt, 
had committed a breach of contract. The 
result of this part of the arbn. was that an 
award was given in favour of the co. & the 
Govt, was ordered to pay costs. The second 
part of the arbn. as to the amount of damage 
then began, & when the evidence had been 
closed the Govt, asked the arbitrator to state 
an advisory case for the opinion of the ct., 
but the arbitrator refused to do so. The Govt, 
then issued a summons asking that the 
arbitrator might be ordered to state a case, 
A thereupon the co., applied that all further 
proceedings might be stayed until the Govt. 
(1) had paid the costs which it had been 
ordered to pay, & (2) had given security to 
answer the costs of the matter & of the 
arbn. : — Held : so far as concerned the 
summons for a case to be stated the Govt, 
was in the position of a pltf., A it could not 
rely on its foreign sovereignty, A being out 
of the jurisdiction must give security for the 
costs of the summons, but the rest of the co.’s 
application must stand over to be dealt with 
on the hearing of the summons. — Duff 
Development Co., Ltd. v. Kelantan 
Government (1926), 41 T. L. R. 376 ; sub 
nom. Re Duff Development Co., Ltd. & 
Kelantan Government, 69 S. Jo. 491. 

1052. Add, Annotation : — N.F. Simbro Trading Co. 
v. Posograph (Parent) Corpn., [1929] 2 K. B. 
266. 

1053. Add, Annotations : — Consd. Duff Develop- 
ment Co. v, Kelantan Government (1926), 
41 T. L. R. 376. Refd. Northwood v. L. C. a 
(1927), 137 L. T. 49. 

1054. Add, Annotation : — Refd. Cogstad v, New- 
sum, [1921)2 A. C. 628. 

1055. Add. Annotations : — As toil) Consd. Cogstad 
v. Newsum, [1921] 2 A. O. 628. As to (2) 
Refd. Cogstad v . Newsum, [1921] 2 A. C. 628. 

1056. Add. Annotations: — Consd. Northwood v. 
L. C. C. (1927), 137 L T. 49. Refd. Manbre 
Saccharine Co. v. Com Products Co., [1919] 
1 K. B. 198; Cogstad v . NewBum, [1921] 2 
A. C. 628 ; Duff Development Co. v. Kelantan 
Government (1926), 41 T. L. R. 376. 

1057. Add. Annotations : — Consd. Cogstad v. New- 
sum, [1921] 2 A. C. 628. Refd. Lamnaga 
v. Soc. Franco -Americaine des Phosphates de 
Medulla (1922), 92 L. J. K. B. 46. 

1058a. .] — A special case 

stated by an arbitrator for the opinion of the 
ct. is staged under the Act of 1889, s. 19, o'r 
s. 7, according as the arbitrator does or does 
not retain jurisdiction in the reference. If 
he retains jurisdiction the case is stated under 


sect. 19, A no appeal lies to the Ct. of Appeal 
from the decision of the High Ct. upon the 
special case ; but if he makes his award 
finally, A retains no further jurisdiction in 
the reference, the case is stated under sect. 7 
& an appeal lies from the decision of the ct. 

By a submission contained in a charter- 
party disputes were referred to two arbitra- 
tors A, if they could not agree, to an umpire. 
The umpire stated for the opinion of the High 
Ct. a special case in which he set out the 
facts, decided that there had been a breach 
of the charterparty, & assessed damages for 
the breach. The award concluded with 
these words : “ The question for the opinion 
of the ct. is whether upon the true construc- 
tion of the charterparty & the facts Btated 
by me the decisions at whioh 1 have arrived 
are correct in law. If they be correct my 
award is to stand, but if incorrect in any 
particulars 1 desire that the award may be 
referred back to me for reassessment of the 
damages due in accordance with the decision 
of the ct.” : — Held : this was not a final 
award ; the case was, therefore, stated under 
sect. 19 A no appeal lay to the Ct. of Appeal. 
— Cogstad (C. T.) A Co. v. Newsum (H.), 
Sons & Co., [1 921 ) 2 A. O. 628 90 L. J. K. B. 

1293 ; 86 J. P. 263 ; 37 T. L. R. 996 ; 19 

L. G. R. 681 ; 27 Com. Oas. 11 ; sub nom . 
Re Cogstad. (0. T.) A Co. A Newsum (H.), 
Sons A Co., Ltd., 126 L. T. 66 ; 16 Asp. 

M. L. C. 869, H. L. ; affg. S. O. sub nom . Re 
Cogstad A Co. & Newsum, Sons A Co., 
[1921 ] 1 K. B. 87, 0. A. ; previous proceedings , 
sub nom . Lord (Owners) v . Newsum, Sons 
A Oo., Ltd., [1920] 1 K. B. 846. 

Annotation: — Expld. & Dlatd. L&rrinaga v. Soo. Franco* 
Americaine dee Phosphates de Medulla (1022), 02 
L. J. K. B. 45. 

1059. Add. Annotations : — Consd. Re Wulfl A 
Dreyfus (1917), 117 L. T. 683 ; Re Cogstad 
A Newsum, [1921] 1 K. B. 87 ; A.-G. for 
Manitoba v. Kelly, [1922] 1 A. C. 268 ; 
Kelantan Government v. Duff Development 
Co., [1923] A. C. 395 ; Absalom, Ltd. v. 
Great Western ( London) Garden Village 
Society, Ltd. (1933), 149 L. T. 193 : Barton 
v . Blackburn (1933), 150 L. T. 327. Refd. 
Re Olympia Oil A Cake Co. A Mac Andrew 
Moreland, [1918] 2 K. B. 771 ; Re Parsons 
A Brixham Fishing Smack Insce. Soc. (1918), 
62 Sol. Jo. 384 ; Westacott v. Hahn, [1918] 
1 K. B. 495 ; Champsey Bhara v. Jivraj 
Balloo Spinning A Weaving Co., [1923] A. 0. 
480; Northwood v. L. 0. 0. (1927), 137 
L. T. 49 ; Roberts v. Anglo-Saxon Insce. 
Assocn. (1927), 96 L. J. K. B. 690 ; Bedwas 
Navigation Colliery Co. (1921), Ltd. v . South 
Wales Coal Mines Scheme Executive Board 
(1934), 151 L. T. 420. 

1067. Add. Annotation: — As to (1) Refd. Lar- 
rinaga v. Soc. Franco-Americaine des Phos- 
phates de Medulla (1922), 92 L. J. K. B. 45. 


1066 if. .J—' The appeal 

was from the pronouncement of the 
Ct. of Appeal for Ontario, given in 
exercise of that cfc/s jurisdiction under 
sect. 26 of Arbn. Act, R. S. O., 1927, 
In answer to oertaln questions of law 
submitted to it by the arbitrator, 
arising in the course of a reference to 
determine the amount of comp en sa t i o n 
from applt. city to be awarded to 
rasp, for alleged damages, respiting 
from resp.’s lands being injuriously 
attested by certain works : — Held : this 


ct. had not jurisdiction to entertain 
the appeal, as the pronouncement of 
the Ct. of Appeal was not a final Judg- 
ment In the sense that it bound the 
parties to it A oonoluded them from 
taking exoeptlon to any ultimate award 
by the arbitrator founded thereon. — 
London Oorpn. v. Holeproof Ho- 
siery Co. of Canada, Ltd., [1983] 
S. C. R. 849 : SD.L.R. 637,— -CAN. 

1059 I. — Where erroneous 

award can be set aside. ] — Although an 
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appeal cannot be brought upon an 
opinion of the ot. given to arbitrators, 
who hare consulted the ct. on a point 
of law arising in the course of the 
arbn. proceedings, yet the award 
expressed to be based upon snob 
opinion A incorporating same, u the 
opinion is erroneous, may be set aside 
A referred back to the arbitrators as 
being based on an error of law apparent 
upon the face of the award . — Re 
Brechin A Drapery Importing Co., 
Ltd., [1928 J N. Z. L. R. 241.— N.Z. 



vum Hi^GutSu AND iSMFutA LTiUifiST BuPPLEMENT, 


1067a. Finality — ItoquMt to court to vary It award 
wrong In law.] — Disputes which had arisen 
under a charterpartr were interred to arbn. 
So the arbitrator made hia award in the form 
of a special case in which! after setting out 
the facts! & holding that the owners had 
committed a breach of the charterparty, he 
made an award in favour of the charterers So 
assessed the damages & costs payable by the 
owners to the charterers. The case pro- 
ceeded as follows x 44 The question lor the 
opinion of the ct. is whether upon the facts 
as stated by me my award is right In law. 
If my award be correct then it shall stand ; 
but should the ct. find that it be wrong in 
law then 1 request that the ct; shall vary my 
award as in their discretion they may think 
fit* both as to the damages & as to the costs 
. . . except that if the ct. shall only vary my 
award on the subject of the amount of the 
damages, my discretion as to the costs of the 
reference So the oosts of my award shall 
stand ” : — Held : the award was a complete 
So final award under sect. 7 of the Act of 
lfi89 . — Larrinaga So Oo. v, Societe Franco-. 

AMERICAINB BBS PHOSPHATES DE MEDULLA 

(1922), 92 L. J. K. B. 45 s 27 Com. Oas. 160. v 

1069a. Subject-matter of commercial nature — 
May be transferred to Sc heard in Com- 
, mercial Court.] — Practice Note, [1927] 
W. N. 258. 

1070. For “ Burden of proof on party disputing 
award' 9 read "Right to begin — Burden of 
proof on party disputing award." 

1071. For “ " read 44 ." 

1071a. Award in alternative form — Party 

olaiming damages entitled to beginj — Patrick 
So Oo. v. Russo-Britibh Grain export Oo., 
to. (1927), 48 T. I.. R. 724. 


1071b. Oast stated on unstamped doeument— 
Struck out.]-— Stmenoton 6 Oo. e. Union 
Insurance Society of Canton (1927), 164 
L. T. Jo. 390. 

1078. Add. Annotation : — Held. G* aigola Merthyr 
Oo. v . Swansea Oorpn., [1928] Ch. 81. 

1077. Citation : — For existing citations read 14 as 
reported in [1915] 2 K. B. 393, n.” 

1082. Add. Annotation: — Raid. Be Oogstad So 
Newsum, [1921] 1 K. B. 87. 

1088. Add. Annotation: — Refd. Ruf v. Pauwels, 
[1919] 1 K. B. 660. 

1088a. Court should state reasons for decision.] 

— Oxford City Council v. Oxfordshire 
County Council, [1939] A. C. 48 ; [1938] 4 All 
E. R. 721 ; 108 L. J. K. B. 130 ; 160 L. T. 161 ; 
103 X P. 79 ; 55 T. L. R. 241 ; 83 Sol. Jo. 112 
H. L. 

1088b. Aot of 1889, s. 7 — Appeal lies to Court of 
Appeal.] — Oogstad (O. T.) So Oo. v . Newsum 
(H.) t Sons So Oo., No. 1058a, anti. 

1088c. Loss of right to appeal — Acceptance of 
award.] — In an arbn. concerning a contract 
of sale of goods the umpire stated a special 
case in which he made three different awards, 
leaving the ct. to decide which was right. 
The judge having decided that the first 
award was right, applts. demanded So ob- 
tained payment) of the amount of that award 
So gave a receipt therefor. They then 
appealed from the decision of the judge So 
contended that the second award was the 
right one : — Held : having demanded So 
accepted payment under the first award 
applts. were precluded from contending that 
it was wrong. — Dexters, Ltd. v. Hill Orest 
Oil Oo. (Bradford), [1926] 1 K. B. 348 ; 95 
L. J. K. B. 886 ; 134 L. T. 494 ; 42 T. L. R. 
212 ; 31 Com. Oas. 161, 0. A. 


Part IV. — The Award. 


1086. Add. Annotations : — Mentd. A.-G. for Mani- 
toba v. Kelly, [1922] 1 A. O. 268 ; Lnrrin&ga 
v. Soc. Franco- Americaine des Phosphates de 
Medulla (1922), 92 L. J. K. B. 45 ; Rocking- 
ham Sisters of Charity v. R., [19221 2 A. C. 
315. 

1100. Add. Annotation: — Msntd. Ellesmere v. 
Wallace, [1929] 2 Oh. 1. 

1107a. Award signed by all three as arbitra- 

tors.] — Under a submission to arbn. each of 
the two parties could appoint an arbitrator, 
So the arbitrators could appoint an umpire. 


The parties duly appointed arbitrators Sc the 
arbitrators appointed an umpire. An award 
was then made So was signed by these throe 
persons, who added to their signatures the 
word 44 arbitrators " : — Held : the third per- 
son who signed the award was properly 
appointed as umpire, he acted as umpire, & 
he really intended to sign as umpire, A the fact 
that he signed as arbitrator was only a matter 
to require a purely formal amendment. — 
Ben abu So Oo. v. Produce Brokers Oo., 
Ltd. (1921), 87 T. L. R. 609 ; on appeal , 87 
TLB, 851, O. A. 


PART III. SECT. 8, SUB-SECT. 2.— D. 

•a. Duly of court.) — Re Edmonton Sc 
Jamieson Construction Oo., U931] 
1D.L.R. 1011.— CAN. 

PART IV. SECT. 2. 

1022 U a? Other die- 

eenting .) — Where a submission to irbn. 
before three arbitrators provides that 
any two of them can make an award, 
4t» after dlaou— lonk the taking of hia 
opinion, one of the three refuses to 
oonour in the award, the other two 
have the right to sign it in his abeeuoe. 
— Re Winnipeg Golf Club Sc Hutch - 
iNoe, (19*81 8 D. L. E. 6*2: (19*8) 
1W.W.R. 224 ; ST Man. L. R. 841.— 
OAN. 


hi. Majority award 

Alberta Ineunmoe Act, Jc 8. A .. 12*2 


(c. 171).] — On a submission to an arbn. 
of three persons under statutory con- 
dition No. 28 In Sohed. O. to the above 
Aot, to determine the amount of loss, 
the decision of a majority of the 
arbitrators Is binding. — Glasgow Un« 


Alta. L. R. 114.— CAN. 

w l. .}— Held ; the 

award was valid. — Re Baldwin 4b 
u *• 11ITs 

1100 v. Award by one.}— Held: 

valid. — Re National trust Oo. ic 
Municipal DwtriCt of Vais, [1926] 
8 D. L. B. 469.— CAN. 

decision of a chairman to whom arbi- 
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trators have refe r red is not a binding 
award, since he Is not an umpire within 
Arbn. Aot, R. 8. N. 8., 1928 . — Stlbkkt 

AfcWkML* ^ ,0i ' 

1106 ia. .y—Held: bind- 

ing.— Masters Sc McDougall v. 
Stephen, Stephen «. Maetebs Sc 

684 5 

1108 tUI. — .J— ' Whore the 

arbitrators did not meet together Sc 
sign the formal document in the 
presence of eech other : — Semble s the 
award was invalid. — H auueow e. 
Harrison (1918), 41 O. L. R. 105; 
18 0. W.N. 246.— GAN. 

_ tlOO te. — Rye Farm 

Oo. 9 . Bunas Oak Inburanox qo. p 
‘ “ L. R. 706. 8 


IPb.«r«4A 


VoL n.-- Arbitration. Cass* 1125a— 1177a. 


1125 a. .] — An award Is published when the 

arbitrator gives the parties notice that it 
may be had on payment of his charges; 
whether they be reasonable or not. — 
Macabthtjr v . Campbell (1833), 5 B. A Ad. 
518 ; 2 Nev. & M. K. B. 444 ; 4 L. J. K. B. 
25 ; 110 E. R. 882 ; subsequent proceedings 
(1834), 2 Ad. A EL 52. 


lanqtatfons * — Dbtd. Brooke t>. Mitchell (1840), 8 Bowl. 898. 
Retd. AUenby e. Proudlook (1886), 4 DowL 64 i Sherry v. 
Ok ee (1886), 1 Har. Sc, W. 119 : Moore v. Darley (1846), 1 
0, B. 446 ; Paxton v. Great North of England Ry. Oo. 
(1848), 8 Q. B. 988 ; Roberts v. Eberhardt (1857), 8 
O, B. N. S. 488. 


1189a. Reference to pleadings.] — By an agreement 
appcts. were to act as consulting engineers 
in connection with a certain coal refining 
process owned by reaps. While the plant 
for the working of the process was being 
erected, a dispute arose, reaps, wanting 
appcts. to attend every day at the site of the 
plant A appcts. considering this to be no part 
of their duty. Resps. thereupon terminated 
the agreement & the matter was referred to 
arbn. Appcts. pleaded that the termination 
of the agreement was unjustified ; resps. 
pleaded that appcts. should have attended 
every day A that they had been guilty of 
negligence in respect of certain matters set 
out In the counterclaim. The arbitrator 
found the termination of the agreement to be 
unjustified A also negligence on the part of 
applts. in respect of the matters set out in the 
counterclaim, A he awarded applts. damages 
after setting off an unspecified amount for 
damages for negligence. Resps. moved to set 
aside the award on the ground of error of law 
apparent on the face of it. At the hearing 
resps. contended that the whole of the 
pleadings in the arbitration were admissible. 
Resps. contended that for the purpose of 
deciding whether there was an error of law 
apparent on the face of the award, the ct. 
could not look at any document except the 
award itself. Resps. further contended that 
the arbitrator had committed an error in law 
in deciding that the negligence found did 
not afford sufficient ground for the termina- 
tion of the agreement, A further that on the 
true consideration of the agreement, the 
refusal to attend daily was as a matter of law 
a sufficient ground for the termination of the 
agreement : — Held : (1) inasmuch as the 

arbitrator in his award referred to certain 
paragraphs in the counterclaim, such para- 
graphs ought, in considering whether there 
was an error on the face of the award, to be 
regarded as forming part of the award ; 
(2) whether misconduct justifies dismissal is 


a question of fact, A the arbitrator’s decision 
was final ; (3) the right to terminate the 
agreement because appcts. refused to attend 
daily was a question specifically submitted 
to the arbitrator A the ct. could not interfere 
with his decision, even if the question was a 
question of law. — Hitchins v. British Goal 
Refining Processes, Ltd., [1936] 2 All E. R. 
191 ; 80 Sol. Jo. 367, D. 0. 

1189b. Contract referred to In terms of reference.]— 
Where a letter to an arbitrator contains the 
terms of reference agreed between the parties 
to a dispute, & in it the arbitrator 1 b requested 
to take into consideration the conditions of 
the contract between the parties relating to 
the work out of which the dispute arises, the 
conditions do not thereby become incor- 
porated with A form part of the award, A 
cannot therefore be looked at in proceedings 
in which it is sought to set aside the 
arbitrator’s award on an allegation that it 
contains an error in law on the face of it. — 
John Gill Contractors, Ltd. v. Bromley 
Trading Co., Ltd. (1936), 62 T. L. R. 452 ; 
sub nom. Bromley Trading Co., Ltd. v. 
John Gill Contractors, Ltd., 80 Sol. Jo. 
449, L. O. 

1152a. Existence of written contract — Signa- 

ture by one party only.] — (1) To constitute a 
contract in writing it is not necessary that 
such contract should be signed by both 
parties, A the recital in an award of the exist- 
ence of a contract in writing between the 
parties when in fact the contract has been 
signed by one of them only does not con- 
stitute an error in law on the face of the 
award sufficient to justify the ct. in setting 
it aside. 

(2) In the case of a decision of a Div. Ct. 
setting aside the award of an arbitrator for 
error of law A as being bad on the face of it, 
the leave of that ct. or of the Ct. of Appeal 
to appeal from the decision is not necessary, 
as Supreme Ct. of Judicature (Procedure) 
Act, 1894 (c. 16), s. 1 (1) ( b ), has no applica- 
tion. — R uf (T. A.) A Co. v. Pauwbls, [1919] 
1 K. B. 660 1 88 L. J. K. B. 674; 121 
L. T. 36 ; 83 J. P. 150 ; 36 T. L. R. 822 ; 
33 Sol. Jo. 372, O. A. 

1177a. Award of Official Arbitrator under Requisi- 
tion of Land (Assessment of Compensation) 
Act, 1919.] — A local authority, as empowered 
by the Middlesex County Council Act, 1934, 
s. 35, resolved to acquire certain lands owned 
by the claimants. It was agreed, inter alia , 
that the sale A purchase should bo effected 
as if the local authority had obtained, A as 


PART IV. SECT. 6. 

1188 x. .1 — An award made 

upon an arbn. under Municipal Act la 
published when notice thereof is given 
by the arbitrators to the municipality. 
— Re 8WE1NMON SC MUNICUPALITT Of 

Ohaxubwood, [1917] 1 w. W. R. 
898 ; 87 Man. L. R. 884.— CAN. 

PART IV. SECT. 6, SUB-SECT. 1. 

ai. Power of court to require date* 
ment ofr&mms. )— The power conferred 
on the ct. by Arbn. Act, EJ.O., 1987, 
a. 88, to direct arbitrators to state their 
reasons for their decisions & their 
findings of fact tc law is limited to e 
situation where an appeal from the 
award la pending, or where a special 
earn hae beenataMby the arbitrators 
for the opinion of the ct. : the power 
cannot be invoked in aid of a motion to 


set aside an award which is not the 
subject of appeaL-*-DOMXiON N itueu 
Gas Co., Ltd. v. United Gas Sc Fuel 

00. of Hamilton, Ltd., [1986] O. R. 

1. — CAN. 

PART IV. SECT. 8, SUB-SECT. 1. 
1156 1. Must conform to submission.) 
— The awards in these cases, maki n g 
special provision with regard to the 
repaving Sc keeping up a mill-dam. eto^ 
were held bad as beyond the submission 
Sc power of the arbitrators . — Re Haley 
& Ennis (1864), 1 P. R. 173.— CANT 

PART hr. SECT. 8, SUB-SECT. 2. — A. 

1161 xl. The umpire is 

bound by the terms of the submissfam. 
Sc he cannot make an award not within 
Its scope.— Poster e. Pobteb (1981), 
66 I. L. T. 208. — IR. 


PART IV. SECT. 8, SUB-SECT. 2.— B. 

at. .] — Held: the arbitrators 

bad no power to include In their award 
interest orrtbe amount found to be the 
value of the property from the date 
of taking possession. — T oronto City 
Corpn. e. Toronto Ry. Corpn., [1925] 
A. 0. 177, P. O.— CAN. 

sa. Reference of ” accuracy ” <9 

“justice" of accounts.] — Held: the 
arbitrator was appointed to adjust the 
aocounts between the parties on a fair 
Sc equitable basis. Sc had a discretion 
whether any interest should be allowed 
to either party. Sc in the exercise of that 
discretion was not bound to apply any 
rule of law.— F isher v. Matson Sc Oo.. 
Matson Sc Oo. «. Fisher, [16181 
N. Z. L. K. 1.— N.Z. 
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if there had come into operation, a com- 
pulsory purchase order under sect. 35 of the 
Act of 1934, & as if a notice to treat had been 
served by the local authority for the com- 
pulsory purchase of the said lands on Feb. 1, 
1936. The claimants claimed compensation, 
with interest thereon at 4 per cent., from 
Feb. 1, 1936, &, as the parties could not 
agree, the assessment of such compensation 
was referred to an Official Arbitrator. It was 
now conceded by the claimants that the 
decision in Collins v. FeUham Urban District 
Council , [1937] 3 All E. E. 189 ; Digest 
Supp., determined that interest on the 
amount of compensation was payable as 
from the date of the arbitrator’s award only, 
& not from any earlier date. The main 
question now before the ct. was whether 
Arbn. Act, 1934 (c. 14), s. 11, applied to this 
assessment of compensation, & empowered 
the arbitrator to award interest as from the 
date of the award : — Held : Arbn. Act, 1934 
(c. 14), s. 11, was not applicable to this 
arbn. — A ll Souls’ College, Oxford v. 
Middlesex County Council, [1938] 2 All 
E. E. 586 ; 54 T. L. K. 677. 

1182. Add. Annotations : — Reid. Be Eubel Bronze 
’ & Metal Co. & Vos, [1918] 1 K. B. 315; 

Robert (A.) Munro Sc Co. v . Meyer, [1930] 2 
» K. B. 312 ; Maple Flock Co. v . Universal 
Furniture Products (Wembley), Ltd., [1934] 
1 K. B. 148. 

1187. Add . Annotation : — Consd. Hirji Mulji v. 
Oheong Yuo S.S. Co., [1926] A. C. 497. 

1188. Add. Annotations : — Reid. Lebeaupin v. 
Crispin (1920), 124 L. T. 124 ; Sheik Moham- 
mad Habib Ullah ». Bird (1921), 37 T. L. R. 
405. 

1246. In cross-ref. after this case add “ Nos. 1291, 
1321.” 

1247. Add. Annotation: — Reid. Bremer Oeltrans- 
port G.m.b.H. t>. Drewry, [1933] 1 K. B. 753. 

1263. Add. Annotation : — Retd. Weber v. Birkett, 
[1926] 1 K. B. 720. 

1288. Add. Annotation : — Retd. Weber v. Birkett, 
[1925] 1 K. B. 720. 


1291. Add. Citation : — 7 Mod. Rep. 345. 

1326. Add. Annotation: — Reid. Woodrow v. 
Trawlers (White Sea Sc Grimsby), Ltd., 
[1930] 1 K. B. 170. 

1357a. .] — CoqsTAD (0. T.) Sc Co. v. 

Newsum (H.) Sons Sc Co., No. 1058a, ante. 

1857b. .] — Larrinaga Sc Co. v. Societe 

Franco-Americaine dbs Phosphates de 
Medulla, No. 1007a, ante. 

1358. Add. Annotation : — Refd. Bremer Oeltrans- 
port G.m.b.H. v. Drewry, [1933] 1 K. B. 753. 

1361. Add. Citations .-—88 L. J. K. B. 227 ; 119 
L. T. 553 ; 83 J. P. 9. 

Add. Annotation : — Reid. Re Fiscal Sc Mann 
Sc Cook, [1919] 2 K. B. 431. 

1361a. .] — Arbitrators made their award 

in an alternative form stating a special case 
Sc giving to the parties the option of taking 
the opinion of the ct. upon the points of law 
involved in it if notice of intention to apply 
to the ct. was given before a date specified ; 
& in the alternative making an award in 
favour of one of the parties if, as was the case, 
no such notice was given. The case was set 
down for argument in the special paper : — 
Held : the condition was reasonable Sc the 
award was good, so that there was nothing for 
the ct. to deal with. — Lyon ( J. L.) Sc Co., I/td. 
v . Haddock, Parked Sc Co., [1919] W. N. 11. 

1415a. Reserved lor consideration II 

required.] — Re O’Oonor Sc Whitlaw’s Arbi- 
tration, No. 949a, ante. 

1421. Add. Annotation: — Refd. Woodrow v. 

Trawlers (White Sea Sc Grimsby), Ltd., [1930] 
l K. B. 176. 

1435a. .] — (1) Where parties submitted all 

matters in difference to arbn., Sc the award, 
after reciting the submission, awarded that 
a certain sum was due & owing from one party 
to the other : — Held : the award must be in- 
tended to be made on all the matters referred. 

(2) It appeared by affidavit that the claims 
of one of the parties consisted of items for 
money due, Sc also for prospective damages, 
in consequence of a contract between the 


PART IV. SECT. 8, SUB-SECT. 2.— C. 

1185 ii. Award dismissing claim 

for short delivery.) — Held : words 44 any 
claim or dispute arising in connection 
with this contract " In the arbn. clause 
Included a olalm for short delivery of 
goods. — G uam and i Lal-Narain Das 
v. Churanji Lal-Pokuar Mal (1923), 
I. L. R. 4 Lab. 188.— IND. 

11881. Submission of any Question 
arising under contract — Award airing 
damages for non-delivery.]— Where a 
contract provided for a reference to 
arbn. of any question arising under it : 
—Hew.* the proper conclusion upon 
the evidence was that the parties, by 
their course of oonduet before the 
arbitrators, -established that the ques- 
tion as to the damages was a matter 
in dispute Sc a subject of the reference. 
— Re Beaver Wood Fibre Co., Ltd., 
& American Forest Products 
CORFU.. [19901 47 O. L. R. 590 : 54 
D. L. B. 672 ; 18 O. W. N. 281.— 
CAN. 


qi. .] — The points for decision 

on a submission to arbn. were on whloh 
partner rested the responsiblity for the 
oausee necessitating dissolution, Sc 
on which condition the partnership 
should be dissolved : — Held: this did 
not give Jurisdiction to the arbitrator 
to award payment by one partner of 
damages because of premature dissolu- 
tion of the partnership. — Re arbitra- 
tion Act, Re Qutot Sc Vigouret Sc 
Award made bt Gosseun. [1919] 3 
W. W. R. 957.— CAN. 


PART IV. SECT. 8, SUB-SECT. 8.— D. 

1286 iv. Delivery of goods 44 in 

fair proportion to au imports.”}— 
Held : the direction to deliver goods 
44 in fair proportion to all imports ” 
was uncertain Sc lacking In finality & 
therefore not enforceable. — Thomp- 
son, Mrogitt 6c Co., Ltd. v. Moody 
(1920). 21 S. R. N. S. W. 125; 37 
N. 8. W. W. N. 267.— AUS. 


PART IV. SECT. 8, SUB-SECT. 2.— G. 

. g(p. 479)1. Valuation to be fixed as 

in open market — Absence of any market .] 
—Canadian Pacific Rt. Oo. v. Winde- 
BANK. f 191 7 1 1W.W.R. 99.— CAN. 


PART IV. SECT, 8, SUB-SECT. 3.— E. 


■b. Award of sum subject to varia- 
tion — M Good A special reasons .”] — 
Noel* v. Campbxlltord, Lakr On- 
tario Sc Western Ry. Co. (1918), 21 
Can. Ry. Oaa. 380.— CAN. 
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so. Award for payment for working 
to 44 estimated ” depth.] — An award 
stated that a contractor was entitled 
to payment at the oontract-prioe for 
the drilling to an estimated depth of 
2,400 feet, saying nothing about the 
amount to whloh the contractor was 
thus entitled : — Held : the amount of 
the contract-price Sc credits allowed 
could be ascertained by evidence. 
Sc the use of the word 44 estimated '* 
in the award was definite Sc amoonted 
to a fixing of the depth at 2,400 feet. — 
MoNaught v . Sto kbs -Stephens Oil 
Co., Ltd., [1919] 1 W. W. RL 962.— 

n ary m 


PART IV. SECT. 8, SUB-SECT. 8.— L. 

1856 i. Award settling dispute— 
Alternative if court should decide 
differently.] — An arbitrator awarded a 
certain sum, &, in the event of the 
Supreme Ct. determining that oertaln 
views e x p re s sed by him In his reasons 
were erroneous, a oertaln larger sum : — 
Held: in the absence of any snob 
determination the alternative award 
did not come into operation. Sc the 
award was not thereby rendered uncer- 
tain. — Melbourne Harbour Trust 
Combs, v. Hancock. JL19271 V. L. R. 
418; 89 a Ii. R. 570 ; [1927] Argus 
L. R. 245.— AUS. 
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artiee being put an end to by the other side, 
ut as it also appeared that each of the claims 
was investigated before the arbitrators : — 
Held : a general finding was sufficient that 
a balance was due to one of the parties. 

(3) Where on a reference one of the parties 
admits the claim of the other, but seeks to 
reduce the balance by a set-off, it is sufficient 
for the award to state that a sum is owing 
to one side or the other, without further 
noticing the set-off. — Be Croydon Canal Co. 
(1839), 1 Per. & Dav. 391. 

1461. Add . Annotation : — Reid. Weber v. Birkett, 
[1925] 1 K. B. 720, 

1467. Add. Annotation : — Retd. Weber v. Birkett. 
[1925] 1 K. B. 720. 

1468, Add. Annotation : — Refd. Weber v. Birkett, 
[1925], 1 K. B. 720. 

1472. Add. Annotation : — Refd. Weber v. Birkett, 
[1925] 1 K. B. 720. 

1478. Add. Annotation : — Refd. Weber v. Birkett, 
[1925] 1 K. B. 720. 

1477. Add. Annotation : — Refd. Weber v. Birkett, 
[1925] 1 K. B. 720. 

1497. Add. Annotation : — Consd. Weber v. Birkett, 
[1925] 1 K. B. 720. 

1506. Add. Annotation : — Refd. Weber v . Birkett, 
[1925] 1 K. B. 720. 

1511. Add. Annotation : — Refd. Oaven v. Canadian 
Pacific Ry. (1925), 133 L. T. 774. 

1516a. .] — Re Croydon Canal Co., No. 

1435a, ante. 

1593a. .] — A.-G. for Manitoba v. 

Kelly, No. 238a, ante. 

1598. Add. Annotations : — Dlstd. Champaey Bhara 
w. Jivraj Balloo Spinning & Weaving Co., 
[1923] A. C. 480. Consd. Kelantan Govern- 
ment v . Duff Development Co., [19231 A. 0. 
395 ; Absalom, Ltd. v. Great Western 
(London) Garden Village Society, Ltd. (1933), 
149 L. T. 193. 

1598a. .] — Certain trawlers were insured 

as to three-quarters of their value in the B. 
Insurance Co. To save their vessels from 
destruction by enemy submarine, the owners 
cut away the trawls, which were not insured, 
& claimed a general average contribution 
against the co., of which the owners were 
members. The rules provided that all dis- 
utes should be settled in the first instance 
y a general meeting of the co., or, on appeal, 
by two arbitrators & an umpire, none of whom 
should be lawyers. The general meeting 
having refused the claim, the owners pro- 


ceeded to arbn. under a submission which 
provided that 11 all matters in difference in 
reference to the said claim for a general 
average contribution are referred, M etc. The 
umpire by his award ignored the claim for 
general average. On a motion to set aside 
the award : — Held : it was bad as disclosing 
an error in law on the face of it ; 6c, having 
regard to the general terms of the submission, 
it was not open to resps. to say that a definite 
point of law had been submitted to arbn., 
as to which the decision of the arbitrator was 
final, & the award must be set aside. — 
Parsons v . Brixham Pishing Smack Insur- 
ance Co., Ltd. (1918), 118 L. T. 600 j 14 
Asp. M. L. 0. 307 ; sab nom . Re Parsons A 
Brixham Pishing Smack Insurance Co., 
Ltd., 02 Sol. Jo. 384, D. 0. 

1598b. .] — An error in law on the face 

of an award means that one can find in the 
award or in a document actually incorporated, 
as, for instance, a note appended by the arbi- 
trator stating the reasons for his judgment, 
some legal proposition which is the basis of 
the award & which is erroneous. Where it 
is impossible to say, from what is shown on 
the face of the award, what mistake, if any, 
the arbitrator has made, or that the arbitrator 
has tied himself down, on the face of his 
award, to some special legal proposition which 
is unsound, the award will stand. — Champsey 
Bhara & Co. v. JratAJ Balloo Spinning & 
Weaving Co., [1923] A. 0. 480 ; 92 L. J. P. O. 
103 ; 129 L. T. 100 ; 39 T. L. R. 253, P. O. 

Annotations : — Folld. John Gill Contractors, Ltd. v. Bromley 
Trading: Oo. (1936), 52 T. L. R. 452. Refd. Absalom. Ltd. 
v. Great Western (London) Garden Village Society, Ltd. 
(1933), 149 L.T. 193. 

1599. Add. Annotations: — Consd. Re Cogstad & 
Newsum, [1921] l K. B. 87 ; A.-G. for Mani- 
toba v. Kelly, [1922] l A. 0. 208 ; Champsey 
Bhara v. Jivraj Balloo Spinning & Weaving 
Co., [1923] A. O. 480 ; Kelantan Government 
v. Duff Development Co., [1923] A. 0. 895 ; 
Northwood v. h. 0. C. (1927), 137 L. T. 49; 
Roberts v. Anglo-Saxon In see. Assocn. (1927), 
96 L. J. K. B. 590 ; Absalom, Ltd. v. Great 
Western (London) Garden Village Society, 
Ltd. (1933), 149 L. T. 193 ; Barton v. Black- 
burn (1933), 150 L. T. 327 ; Bedwas Naviga- 
tion Colliery Oo. (1921), Ltd. v. South Wales 
Coal Mines Scheme Executive Board (1934), 
151 L. T. 420. 

1603a. Immaterial to decision.] — Buerger & 

Co. v. Barnett, No 1822a, post. 

1603b. Reference on question of law.] — 

Where a specific question of law has been 
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1517 i. Reference oftwo separate mat- 
ters— -One award.] — Held : the award 
roust be referred to the arbitrat or to 
draw op two awards. — Re Dreyfus 
& 8. A Milling & Trading Co., 
[1923] S. A. S. R. 75.— AUS. 


PART IV. SECT. 10. 

1580v. .]— Where an arbn. 

award Is valid as to a part thereof 6c 
void as to another part, the valid por- 
tion, If severable from the reat, is 
enforceable. — City of Swift Current 
v. LESLIE, [19201 1 W. W. R. 457: 
52 D. L. R. 532.— CAN. 

1541 11. .] — An award contained 


two directions w-Held : the two 
directions could not be severed, &, 
although the first direction was valid, 
the seoond direction being invalid 
judgment must be entered for deft. — 
Thompson, Mbggitt & Co., Ltd. c. 
Moody (1920), 21 8. R. N. 8. W. 125 ; 
37 N. 8. W. W. N. 267.— AUS. 


PART IV. SECT. 13, SUB-SECT. 1. 

150411. The ct. has 

jurisdiction to set aside an award where 
an error of law appears on the face of 
It.— Re Casswbll 6c Co., Ltd. & 
Donald & Jacobs, Ltd., [1921] N. Z. 
L. R. 368.— N.Z. 

1594 111. .] — Saleh Ma- 

homed Umeb Doosal v. Nathoomal 


Kessamal (1927), 54 L. R. Ind. App. 
427 ; I. L. R. 55 cal C. 126.— IND. 


1694 lv. .] In determining 

whether an agreement to abide by the 
result of an arbn. is binding, a die 
tinction is to be drawn between the 
case where parties to a contract 
generally refer their “ differences 
arising therefrom & the case where a 
speciflo question of fact or law is 
submitted. In the former case the 
fact that the arbitrator was wrong in 
point of law is ground for setting the 
award aside .— Re Wood A Malkin 
Co., Ltd. (B. C.)^J1928) 4 D. L. R, 
511; [192812 W.W.R. 674.— CAN. 


1599 1. In special case submitted 

to Blgh Court.}— Re Bbbobin 6c 
Drapery Importing Oo., Ltd., No. 
1059 1, ante. — N.Z. 
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submitted to an arbitrator's decision ft he 
has decided it wrongly, that alone is not a 
sufficient ground for setting aside the award. 
Where, however, a question of law has not 
been specifically referred to him, but its 
determination becomes necessary in the 
decision of the matters which have been re- 
ferred, A he' makes a mistake apparent on 
the face of his award, then the award can 
be set aside on the ground that it contains 
an error of law apparent on the face of it. — 
Absalom (F. B.), I/td. v. Great Western 
(London) Garden Village Society, Ltd., 
[1933] A. 0. 592 } 102 L. J. K. B. 648 5 149 
L. T. 193 5 49 T. L. B. 350, H. L. 

Annotations Oonid,JBarton^. Blackburn" (1983), 180 L. T. 

"1 Ltd., 
1 Oon- 

JT.L.E. 

482. 

1608c. — .] — Two firms amalgamated, A 

by clause 15 of the Articles of Partnership : 
“ The shares of profits payable to the scud 
partners as hereinbefore provided shall be 
reviewed & if necessary revised as on Sept. 30, 
1923, A again as on Sept. 30, 1026, in such 
manner as may be mutually agreed upon, &• 
. in case of disagreement as shall be settled by 
the special arbitrator hereinafter referred to. 
By clause 41 the special arbitrator was ap- 
, pointed, A by clause 42 the Articles were to 
do deemed a submission to arbn under the 
Arbn. Act, 1889. The partners did not agree 
upon whether there should be a review & 
revision on Sept. SO, 1926, & the dispute 
continued till the partnership terminated by 
effluxion of time on Sept. 80, 1929. Pro- 
vision was made in the deed of dissolution 
for the exchange of a statement A counter- 
statement of the contentions of the parties 
with facts ft figures A full particulars, on 
which the contentions were based, A if the 
parties failed to agree within two weeks of 
the delivery of the counter-statement, the 
dispute was to be referred to the special 
arbitrator under clauses 15, 41 A 42 of the 
Articles. The statement A counter-state- 
ment raised questions of law A of fact A of 
mixed law A fact. The dispute was referred 
to the special arbitrator, before whom the 
parties appeared in July, 1930, when he gave 
directions for discovery A adjourned. The 
parties in Bee. 1930, agreed that certain 
questions of law raised by certain of the 
partners in their counter-statement should 
be decided, with the assistance of a Chancery 
Bing's Counsel sitting as assessor, at a pre- 
liminary hearing. They also agreed that 
“ either party shall have the same right of 
appeal in relation to any decision of the 


arbitrator at the preliminary hearing as such 
party would have had if there had been no 

S reliminary hearing at all, A the points of 
vw had been argued A determined upon the 
same occasion as the merits of the dispute." 
The special arbitrator having heard the 
parties, stated under the order of the ct. a 
special case on the questions of law under 
sect. 19 of Arbn. Act, 1889, which came before 
Farwell, J., A the arbitrator stated the 
conclusions of Farwell, J., upon the face of / 
the award: — Held: by Sgrutton, L.J., A 
Roche, J. — Lawrence, L.J., dissenting — 
this was a case where a dispute was referred 
to an arbitrator in the decision of which 
questions of law became material A accord- 
ingly the ct. could interfere if error in law 
appeared on the face of the award ; per 
Lawrence, L.J., dissenting : In this case 
specific questions of law were referred to the 
special arbitrator for decision, as distinct from 
questions of law which became material in 
deciding disputes which were referred to him 
under clause 16. They were also questions of 
law which could not have been decided in 
arbitration proceedings under clause 15 in the 
absence of an express agreement between the 
parties to that effect, A therefore they could 
not be termed properly questions of law in- 
cidental to the determination of a dispute 
which had arisen u^der clause 15. Accord- 
ingly, though error in law might appear on the 
face of the award, the ct. could not interfere ; 
also by Scrutton, L.J., A Roohb, J. 
(a) clause 15 of the articles was not too 
vague or uncertain to be enforceable in law, 
or to be capable of judicial meaning or 
construction ; A (6) the question whether or 
not a revision was necessary was a matter 
within the scope of the arbn. A accordingly 
the special arbitrator had jurisdiction. 
Accordingly the special arbitrator having 
held the contrary under the direction of 
Farwell, J., A these errors appearing on the 
face of the award, it must be set aside, A the 
case remitted to him to consider on the merits. 
— Barton v. Blackburn (1933), 160 L. T. 
327, O. A. 

1614. Add. Annotation : — Consd. A.-G. for Mani- 
toba v. Kelly, [1922] 1 A. 0. 268. 

1622. Add. Annotation : — Retd. Be Becker, Shillan 
A Barry, [1921] 1 K. B. 391. 

1624. Add. Annotation a ; — Expld. Be Becker, Shil- 
lan A Barry, [1921] 1 K. B. 891. Reid. Lar- 
rinaga v. Soc. Franco - Americaine des Phos- 
phates de Medulla (1922), 92 L. J. K. B. 45. 

1648. Add. Annotations: — Reid. A.-G. for Mani- 
toba v. Kelly, [1922] 1 A. 0. 268 5 Kelantan 


1604 U. Apparent on fact of 

award.} — Held : tbs mistake rendered 
the award invalid. — B each t>. Hydro* 
Exjbotbxo - : Power Commission of 
Ontario, rtS24]4 D. L. R. 095 ;«6 
O. L* R* 80s 67 0. L. B* 608 ; 

affi., [1027] a a R. 251.— CAN. 

1006 Vil. Omission to mention 

agreed disposition of property.) — Held : 
the arbitrator was entitled to supply 
the omission by an addition to the 
award. — D kbbet p. Drbbkt, [10171 
3W.W.R.603; 10 Saek/L" R. 368.— 
CAN. 

PART IV. SECT. 13, SUB-SECT. 2.— 
B. (a). 

1626 i. General reference of aU mat* 


tors 


in dispute.) — Held : tbe parties 

bound by the arbitrator's award 

however erroneous in law it might be. 
—National Mortgage A Agency 
Oo., Ltd. e. Bbaid ft Co., [1023] 
N. Z. L. R. 938.— N.Z. 

1626 a Reference of a# differences — 
Several questions of law inv ok e d .} — 
Where all dtfferenoee have been re- 
ferred to an arbitrator, the role that a 
wrong decision of the arbitrator on a 
question of law is final ft cannot be 
reviewed unlem the error appears in 
the award itself or in a document, 
contemporaneous ft formtog part of 
the award, applies to any number of 
qu as tionsof law which may be gpeclfio* 


does not apply metals* where the 
question of law Is the sole question 
referred. An award will not be set 
aside where the error occurs not In the 
award itself, but in a contemporaneous 
document setting out the t e nons lor 
the award, ft which the arbitrator has 
expressly stated Is not to be deemed to 
be part of the award.— Steaks p. 
Maun o ft OO., Ltd„ [1931] N. Z. 
L. R. 313.— MX. 

arbitrators their decision is not open 
to review.— 5s MoNadget ft Stokes* 
S t ep h en s .Oo- Im>. (No. 3) 
(1919), 14 Alta. L. R. 143.— QAM. 
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Government v. Duff Development Co., [1923] 
A. 0. 895. 


1644. Add. Annotation : — Retd. Kelantan Govern- 
ment v* Duff Development Co. i [1923] A. C. 395. 

1644a. .] — Though an award may be set 

aside for an error of law appearing on the 
face of It, A though a question of construction 
is, generally speaking, a question of law, yet, 
where a question of construction is the very 
thing referred for arbn., then the decision of 
the arbitrator upon that point cannot be set 
aside by the ct. only because the ct. would 
itself have come to a different conclusion. 
If it appears by the award that the arbitrator 
has proceeded illegally, for instance, that he 
dedaed on evidence which in law is not 
admissible or on principles of construction 
which the law does not countenance, then 
there is error in law which may be ground 
for setting aside the award ; but the mere 
dissent of the ct. from the arbitrator’s con- 
clusion on construction is not enough for 
that purpose. — Kkiantan Government v. 
Dura* Development Co., [1923] A. C. 395 ; 
129 L. T. 360 ; 39 T. L. B. 337 } 07 Sol. Jo. 
437, H. L. ; previous proceedings , sub nom. 
Duff Development Oo. v. Kelantan 


Government, [1923] 1 Oh. 885, 0. A. 
Annotations : — Consd. Absalom, Ltd. v. Great Western 
(London) Garden Village Society, Ltd. (1933), 149 L. T. 
193. Apld. Barton tTBlaokburn (1933), 150 L. T. 327. 


1645. Add, Annotations: — As to (1) Apprvd. 
Ohampsey Bhara v. Jivraj Balloo Spinning 
A Weaving Oo., [1923] A. O. 480. Consd. 
Roberta v. Anglo-Saxon Insce. Assocn. (1927), 
90 L. J. K. B. 590. Apld. Absalom, Ltd. v . 
Great Western (London) Garden Village 
Society, Ltd. (1933), 149 L. T. 193. Consd. 
John Gill Contractors, Ltd. v. Bromley 
Trading Oo. (1930), 62 T. L. R. 452. Refd. 
A.-Ofor Manitoba v. Kelly, [1922] 1 A. O. 
208 ; Kelantan Government v . Duff Develop- 
ment Oo., [1923] A. C. 305. 

1647. Add, Annotations: — Consd. Kelantan Gov- 
ernment v. Duff Development 0o., [1923] 
A. O. 395 ; Absalom, Ltd. v . Great Western 
(London) Garden Village Society, Ltd. (1933), 
149 L. T. 193. Refd. Barton v. Blackburn 
(1933), 160 L. T. 327 ; Hitchins v, British 
Goal Refining Processes, Ltd., [1930] 2 All 
E. R. 191 ; John Gill Contractors, Ltd. v. 
Bromley Trading Oo. (1930), 52 T. L. R. 452. 

1667. Add, Annotation : — Consd. Sutherland v, 
Hannevig, [1921] 1 K. B. 330. 

1668a. Act of 1880, s. 7 (c).]— An 

arbitrator in making his award gave two sets 
of costs to one of the parties in terms which 
were not sufficiently explicit, A subsequently 


on the request of one party added explanatory 
words A Issued an amended award : — Held : 
inasmuch as the original award was in the 
language intended by the arbitrator A neither 
contained words which he had meant to omit, 
nor omitted words which he had intended to 
Insert, the fact that he had failed to choose 
apt words to convey his meaning was not 
an “ accidental slip or omission * entitling 
him to amend his award under the above 
sect., A the amended award must be set 
aside. — Sutherland A Oo. v, Hannevig 
Brothers, Ltd., [1921] 1 K. B. 336; 
90 L. J. K. B. 225; 87 T. L. R. 102; 
sub nom . Re Sutherland A Oo. A Hannevig 
Brothers, Ltd., 125 L. T. 281 5 15 Asp. 
M. L. 0. 203, D. 0. 

1669. Add, Annotation : — Refd. Sutherland v, 
Hannevig, [1921] 1 K. B. 830. 

1674a. Stranger cannot alter.] — An award by an 
umpire is not vitiated by a mistake in the 
recital of the award, in the Christian name of 
one of the original arbitrators who had 
appointed the umpire. Such mistake not 
being material, an alteration made by a 
stranger subsequently to the publication of 
the award, by striking out the wrong A 
inserting the right Christian name, does not 
vitiate the award, but leaves it in the state 
in which it was before such alteration. — 
Trbw v . Burton (1833), 1 Or. A M. 533 ; 3 
Tyr. 559 ; 2 L. J. Ex. 236 ; 149 B. R. 611. 

1698. Add. Annotation : — Refd. A.-G. for Mani- 
toba v. Kelly, [1922] 1 A. 0. 208. 

1701a. Liability to cross-examination.] — In 

June, 1018, claimants, R. A Co., effected an 
insurance with reaps., an insurance co., 
whereby the insurance co. agreed that, if at 
any time during the period covered by the 
policy the premises of claimants should be 
destroyed by fire, A their business should be 
thereby interfered with or interrupted, they 
would pay to claimants monthly until such 
time as the reduction in turnover in conse- 
quence of the fire should have ceased, but 
not exceeding in all nine months, on account 
of annual net profit A charges as therein set 
forth, the same percentage on the amount 
by which the turnover in each month should 
in consequence of the fire be less than the 
turnover for the corresponding month of the 
year preceding the fire as the sum or sums 
thereby insured should bear to the total of 
the turnover for the last financial year. It 
was provided that the amount of the losses 
under the policy should be assessed by 
claimants' auditors, L. A G. A condition 
on the back of the policy provided for 


PART IV. SECT. IS. SUB-SECT. 9.— 
B. (■)« 

1646 vtt. -.J— It Is no ground for 

••feting aside an award that an ex- 
amination el the before the 

arbitrator discloses that his findings 
are unsupported by, or against, the 
wright of evidence,— Limof *. Fos- 
Achxraxaam Fxbbbb, Lin., [1996] 
V. L. R. 427.— AUS. „ . _ 

wlU*not T tot«{are' 'with « P $md3& at 
arbitrators on a question of fact. — 
Spares v. Canadian National Rail- 
way, [19*4] IO.LR, 798.— CAN. 
PART IV. SECT. IS, SUB-SECT. S. 

1666 lit For ** Bandford t^SAND- 
ford "read * Sanford *. Sanford.** 


1666 fra. — .) — Where an 

arbitrator has made an award in respect 
of a claim Involving the proof of a 
number of items, an affidavit of the 
arbitrator setting out the items in 
respect of which he has made his 
award, A the amount he awarded In 
reepeot of eaqh item of the claim, is 
inad mineable in evidence. — Haluoan 


0 . Lawson (192D.JS S, R., NTS. 1 
601 ; 89 N. 8. W. W. N. 204.— AUS. 

1666 IS. Effect of statute— 

Arbitration Act, 1914 (c. 66).] — Held / 
the arbitrator had power to amend his 
award under s. 10 (o)ot the above Act. 
— Re Warns A City or Toronto 
(1917), ISO.LR. 887.— CAN. 

1671 vlL Unices award not 
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truly stating arbitrator's opinion .] — 
An appellate et. should not interfere 
to vary an award unless it is satisfied 
that the award did not truly represent 
the honest opinion of the arbitrators 
as to damages, or that their basis of 
valuation was erroneous. — He Scott k 
Oshawa Town (1922), 52 O. L. K. 
604.— CAN. 


1671 vlll. Power to increase 

amount.]— The amount awarded by 
an arbitrator may. upon consideration 
of the evidence, be increased by the 
appellate ot. — Lake Erie k Northern 
ry. Co. v. Brantford Golf k 
Country Old* (1918), 21 Can. Ry. Css. 
860 ; 82 D. L. R. 219.— CAN. 
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reference to arbn. of all differences arising 
out of the policy. The premises of claimants 
were destroyed by fire on July 22, 1918, a 
date within the period covered by the policy. 
G», a member of the firm of L. & G., duly 
assessed the amount of the loss suffered by 
claimants in respect of profits for the period 
of nine months succeeding the fire. Differ- 
ences having arisen in regard to the payments 
under the policy, the parties went to arbn. 
G. was called as a witness bv claimants at 
the arbn. proceedings, & stated that although 
it did not so appear on the face of the assess- 
ments he was at the time of signing the same 
satisfied that the losses of the turnover 
respectively therein stated " were in fact 
sustained in consequence of the fire. There 
was no suggestion of any fraud on the part 
of the assessor : — Held : as G., whether 
regarded as an arbitrator or an assessor, had 
been called to give oral testimony he could 
be cross-examined on all relevant issues 
& consequently could be cross-examined 
to show that he had failed to take into 
account certain considerations necessary for 
arriving at th6 reduction in the turnover of 
claimants due solely to the fire. — Rechbr & 
Oo. v. North British & Mercantile Insur- 
ance Co., [1915] 3 K, B. 277 ; 84 L. J. K. B. 
1813 ; 113 L. T. 827, D. O. 

1722a. Reference to umpire by arbitrators — 

Custom of the tallow trade.}-— Pltfs. sold to 
defts. a quantity of paraffin wax under a 
contract providing, “ any dispute arising 
under this contract to be settled by arbitrators 
in London in the usual way." A claim was 
made by defts. against pltfs., & the arbitrators, 
being unable to agree, appointed an umpire 
by a document headed, “ the use of this form 
constitutes a submission to the rules of the 
assocn.,” i.e., the London Oil & Tallow Trades 
Assocn. The umpire awarded that defts.* 
claim failed & that they were to pay the costs 
of the arbn. The rules of the assocn. provided 
for an appeal to an appeal committee, & 
defts. claimed a right of appeal. Pltfs. there- 
upon brought an action against defts. to 
recover the costs of the arbn., & the evidence 
was that in the trade in paraffin wax the usual 
way of settling a dispute by arbn. was to 


appoint arbitrators who could appoint an 
umpire whose decision would be final : — 
Held : the heading did not apply & the umpire 
was really appointed in pursuance of the 
original agreement as to arbn. & not under the 
rules of the assocn., & pltfs. were entitled to 
recover. — Palmer & Oo., Ltd. v. Pilot 
Trading Co., Ltd. (1929), 45 T. L. R. 214. 

1730. Add. Annotation : — Consd. Smith (E. E. & 
Brian) (1928), Ltd. v. Wheatsheaf Mills, 
Ltd., [1939] 2 K. B. 302. 

1731a. Question of law.] — Hitchins v. 

British Coal Refining Processes, Ltd., 
No. 1139a, ante . 

1785. Add. Annotation : — Refd. Conquer v. Boot, 
[1928] 2 K. B. 336. 

1788. After this case add “ Personal representa- 
tive.}— See Vol. XXIV., p. 021, Nos. 0508, 
0509, & compare original volume, pp. 393 
et eeq.” 

1751. Add. Annotation : — Refd. Ozamikow v. Roth, 
Schmidt, [1922] 2 K. B. 478. 

1757. Add. Annotation : — Refd. British Russian 
Gazette & Trade Outlook, Ltd. v. Associated 
Newspapers, Ltd., Talbot v. Associated News- 
papers, Ltd., [1933] 2 K. B. 610. 

1758. Add. Annotation : — Refd. Ayscough v . Sheed 
Thomson (1923), 92 L. J. K. B. 878. 

1760. Add. Annotation : — Refd. Bremer Oeltrans- 
port G.m.b.H. v. Drewry, [1933] 1 K. B. 753. 

1701. Add. Annotation : — Refd. Ayscough v. Sheed 
Thomson (1923), 92 L. J. K. B. 878. 

1762. Add. Annotation : — Refd. Ayscough v . Sheed 
Thomson (1923), 92 L. J. EL. B. 878. 

1799a. Single judge of High CourtJ — Pro- 

duce Brokers, Ltd. v. Blyth, Greene, 
Jourdain & Co., Ltd., No. 1900a, post. 

1802a. Denial of submission.] — Motion to set aside 
an award. Appcts, were general merchants 
dealing particularly in oil, & reaps, were a co. 
carrying on business in Belgium with no 
authorised agents in this country & they also 
dealt in oil. D. of Paris, with whom the 
appcts. did a regular business, about Nov. 23, 
1932, without consulting appcts. made an 
arrangement with resps. for appcts. to pur- 


PART IV. SECT. 16, SUB-SECT. 2.— 
A. (b). 

1728 xl. Damage* — Unless 

wrong principle followed. 1 — Laos Erik 
& Northern Ry. Oo. v. Muir (1918), 
21 dan. Ry. Cas. 350.— CAN. 

PART IV. 8E0T. 16, SUB-SECT. 2.— 
A. (o). 


ni. .] — Where arbn. proceed- 
ing* are Initiated by a provincial 
railway oo. A much of the evidence is 
received before an amalgamation of the 
oo. with a Dominion railway oo. is 
effected A the proceedings are allowed 
to prooeed after the amalgamation, 
until practically all that remained to 
he done is the making of the award, 
the Dominion oo. is bound by the 
award made as a result of such 
proceedings. — Haney v. Canadian 
Northern Ry. Co., (1917] 3 W. W. R. 
105; 36D.L. R.67 


PART IV. SECT. 16, SUB-SECT. 2.— D. 

sd. Jurisdiction of court ordering 
reference. 1 — Where an order for a 
reference is made with the consent 
of the solrs. on both sides, A arbi- 


trators are appointed in pursuance of 
such order, & the arbitrators take 
evldenoe & file their award, oo unsel 
for both parties taking no objection 
to the regularity of the proceedings 
the parties will not be permitted, after- 
wards, to attaok the award or the 
subsequent proceedings on the ground 
that the ot. by which the order for 
reference was made had no Jurisdiction 
to do so. — Hall v. Electric Combs. 
OF Lawrencetown, [1921] 54 N. 9. B. 
283 ; 57 D. L. R. 535 — CAN. 


PART IV. SECT. 16, SUB-SECT. 1. 

at. — Compulsory reference — 
Subsequent voluntary submission .) — 
Held : the award of the arbitrator 
was not open to review by the ot.— 
Royal Commission of wheat Sup- 
plies v. Usher A Co., Ltd., [1920] 2 
I. R. 483.— IR. 

a it .] — Laoostb v. Cedars 

Rapids Manufacturing A Power Co., 
[1928] 2 D, L. R. 1.— CAN. 

a iiL . ] — Under its Inherent juris- 
diction, the power of the ot. to set aside 
an award depends on whether it is 
“ bad on its face ” or on some ground 
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which is more or lees an extension of 
the same principle. — Be Wood A 
MALkiN Co., Ltd. (B. OX 11928] 4 
D. L. R. 511 ; [1928] 2 W. W. R. 674.— 
GAN. 

1786 i a. Appellate Division of 

Supreme Court.) — An appeal from or a 
motion to set aside or remit an award 
must be to the Appellate Div. of the 
Supreme Ct. — Snider v. Miller, T1924 ) 
2 D. L. R. 617 ; 1W.W.R. 1163 ; 20 
Alta. L. R. 237 s atffg^ [19241 1 D. L. R- 
198 ; [1923] 3 W. W. R. 1376.— CAN. 

1802111. -■■■ — .] — In a subtnis. 

eion to arbn. the parties thereto agreed 
that the Arbn. Act should not apply 
therein, A that the decision of the 
arbitrator should be final A binding 
upon both parties : — Held .* thin agree- 
ment was void as against public policy. 
— Beach v: Hydro-Electric Power 
Commission of Ontario. [1924] 4 
D. L. R. 995 ; 56 O. L. R. 35.— CAN. 

1802 iv. .] — Where a submission 

is to be final the award cannot override 
the terms of the submission A open the 
way to appeal. — Be Confederation 
Coal a Coke, Ltd. A Birmingham, 
11939] 1 D.-L. R. 420.— CAN. 
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chase from reaps. 150 tons of palm oil. 
Reaps, never sent a contract to appcts., who 
never signed any contract with reaps. D. was 
never an agent for appcts. Appcts. re- 
pudiated any contract being made. The 
matter was referred to arbn. by reaps, in 
accordance with conditions of sale endorsed 
upon the alleged contract of the Liverpool 
United General Produce Assocn., Ltd. The 
award, dated Apr. 21, 1933, adjudged the 
appcts. to pay £800 to reaps, as damages 
for breach of the alleged contract. Appcts. 
disputed the validity of the award, alleging 
that the real issue in dispute was whether 
there was a contract between them & resps. 
containing the alleged submission to arbn. 
Appcts. now sought to set aside the award on 
the ground that the arbitrators had pur- 
ported to find the existence of a contract 
containing the alleged submission to arbn., 
but they had no jurisdiction as no submission 
had been signed by appcts. ; — Held : the 
application to set aside the award was based 
upon the fact that there was one, & there 
could only be an award if there was a sub- 
mission to arbn. Appcts.’ case was that 
there was no submission & therefore there 
was no jurisdiction for the ct. to set aside 
an award which it was denied existed. The 
ct. would, however, stand over this appeal & 
direct appcts. to bring an action for a declara- 
tion that the award was null & void & on 
the decision of that action this appeal would 
be heard. — Oil Products Trading Co., 
Ltd. v . Soci£t6 Anonyme Soci£t6 de 
Gestion D’Entreprises Coloniales (1934), 
150 L. T. 476, D. C. 

1822, Add* Annotations : — Refd. Buerger r. Bar- 
nett (1919), 89 L. J. K. B. 101 ; Czamikow 
v. Roth, Schmidt, [1922] 2 K. B. 478. 

1822a. Question to be raised Immaterial.]— 

(1) It is not misconduct on the part of an 
arbitrator or umpire, within the Act of 1889, 
s. 11, to refuse to state a case, under sect. 7 (b) 
or 19 of the Act, for the opinion of the ct. on 
a point of law, if his finding on a question 


of fact makes the question which would be 
raised by the case immaterial. 

(2) An award is not vitiated by an error 
in law on the face of it, if the error is not 
material to the decision. — Buerger & Co. v. 
Barnett (1919), 89 L. J. K. B. 101 ; 120 
L. T. 570 ; 35 T. L. R. 200 ; 63 Sol. Jo. 391, 
D. 0. 

1822b, •] — When questions of law arise in an 

arbn. it is of the greatest importance that the 
right of the parties to obtain the assistance 
of the ct. at any period of the proceedings 
should be fully enforced, though the arbn. 
tribunal has not passed through ail the stages 
of Its own procedure providing for an appeal 
from the award. If the umpire by refusing 
to make his award in the form of a special 
case deprives the parties of the right to have 
questions of law, which are neither frivolous 
nor vexatious but are substantial, decided 
by the ct., he is guilty of misconduct & his 
award will be set aside . — Re Fischbl & Co. 
& Mann & Cook, [1919] 2 K. B. 431 ; 121 
L. T. 275 ; sub nom . Fischel & Co. v. Mann 
& Cook, 88 L. J. K. B. 1173, D. 0. 

1825a. Disregarding statute passed after hearing 
but before issue of award.] — (1) Resps. 
to an arbn. had hired of claimant, for a 
certain period, a number of horses which, 
on the outbreak of war & before the expiry 
of the period, were commandeered by the 
War Office. He then refused to pay the 
hire for the full period on the pound of 
frustration of the adventure. At the hearing 
of the arbn. on June 19, 1917, claimant 
did not press for hire after the seizure of the 
horses, & on July 31, 1917, the arbitrator 
issued his award, giving claimant the amount 
due up to the date of the seizure, but not 
afterwards. On July 10, 1917, Courts Emer- 
gency Powers Act, 1917 (c. 25), had come into 
operation, but there was nothing to show 
whether the arbitrator was or was not aware 
of the Act. On a motion to set aside the 
award on the ground of the technical mis- 
conduct of the arbitrator in not taking the 


PART IV. SECT. 16, SUB-SECT. 2.— A. 


o 1. .] — Unless In the procedure 

adopted by the arbitrators there has 
been somethin? radically wrong or 
vicious an award cannot be impeached 
on the ground that the technical web 
of judicial procedure & rules of evidence 
which surround Judicial procedure were 
not strictly adhered to. — M auri a 
Shwe Hpu v. U Min Nyun (1925), 
I. L. R. 3 Ran. 387.— IND. 


• CE?ioN.^‘ 


so. Award reciting order of reference 
not fixing time for delivery of award .] — 
Held : an award which recited an 
order of reference not fixing a time for 
delivery of the award was primd facte 
liable to be set aside, but Supreme Ct. 
Ordinance, 1876, ol the Gold Coast, 
Ord. 52, rr. 12 (o) 6c 13, prevented the 
omission from having that effect. — 
Yamike Kwkku c.Annor Adjaye, 
[1926] A. C. 755; 95 L. J P. C. 157; 
135 L. T. 642.— GOLD COAST. 


sg. Error of law apparent on fact — 
Point of law not referred to arbitrator. ] — 
The ct. may set aside an award for an 
error of law apparent on the face of it, 
if the question of law involved is not 
one which was specifically referred to 
the arbitrator. 


Tho submission of a specific question 
of law must be such that it can be 
fairly construed to show that the 
parties intended to give up their rights 
finally to resort to tho King's Cts., & 
in lieu thereof to submit that question 
to the final deoision of a tribunal of 
their own. — G opi Nath v. Saltl 
Kumar Mitra, I. L. R., [1928] 2 Calc. 
349. — IND. 

PART IV. SECT. 18, SUB-SECT. 2.— B. 

w (p. 548) i. .] — The mis- 

conduct referred to in Arbn. Act, 
s. 14 (2) is “ leg&l misconduct.** In 
determining whether there was “ legal 
misconduct '* on the part of the 
arbitrator which would Justify the 
setting the award aside, the ct. may 
look at the evidence adduced before 
him, in order to ascertain whether he 
acted on evidence which was wholly 
inadmissible & which went to the root 
of the question before him. 

While in the present case, an arbn. 
as to the loss suffered by the seller of 

g oods because of their non -acceptance 
y the buyer, the arbitrator was held 
to have erred in allowing the seller to 
'* split ** his case. yet. as he had 
exercised a discretion In the matter 
6c bo substantial Injustice was 
occasioned thereby, the course adopted 
did not invalidate the award.— 
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Jle Wood & Malkin Co., Ltd. (B. C.). 
[19281 4 D. L. R. 511 ; [19281 2 

W. W. R. 674.— CAN. 
y (p. 548) For •• IND.'* read " CAN.** 

oi. Refusal to stale ease .] — 

Neglect by an arbitrator to state a case 
for the opinion of tbe ot. after being 
definitely asked by either of the parties 
to do so is prima facie technical mis- 
conduct for which his award may be 
set aside. — Fisher v. Matson 6c Co.. 
Matson 6c Co. v. Fisher, [1918] 
N. Z. L. R. 1.— N.Z. 

1811 U a. .] — Where In a paving 

contract with a city the eity's engineer 
Is made arbitrator, he must guard 
against being unduly influenced by his 
employers ; & if it appears that he is 
so biased as to be likely not to decide 
fairly, then the contractor will not be 
bound by his decision. — Blomb v. 
City of Regina, 11920] 1 W. W. R. 
311 ; 60 D. L. R. 93 ; 13 Alto. L. R. 
94.— CAN. 

sf. Keeping answers secret.] — Where 
arbitrators have not disposed of all the 

S uestlons submitted to them, but have 
a liberate) y agreed not to disclose 6c to 
keep secret their answers to specific 
questions put to them, there Is such 
misconduct as requires the ct. to set 
aside the award instead of remitting 
it .—Re Biden 6c Thompson, [19321 1 
W. W. R. 343.— CAN. 
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statute into oozudderation : — BM : whether 
or not the arbitrator was aware of the Act, 
he had applied its principles, As, consequently, 
there was no misconduct ; the parties were 
not taken by surprise, & the award was good. 

(2) It has been contended that the fact 
that the arbitrator did not know or take cog- 
nisance of the Act, which was passed after 
the hearing of the arbn. & before the issue 
of the award, constituted misconduct. I 
doubt very much whether that would amount 
to misoonduct, although possibly it might 
amount to surprise (A. T. Lawrence, J.). — 
Osmond v . Woolley (1017), 87 L. J. K. B. 
822 i 118 I* T. 29 * 34 T. L B. 133, D. 0. 

1326* Add. AnnotaUone : — Held. Oayaer, Irvine v. 
Board of Trade (1926), 95 L. J. K. B. 1054 ; 
Ramdutt Ramkissen Das v. Sassoon (1929), 
98 L. J. P. 0. 58. 

1827. Add. Annotation : — Retd. Re Boks & Peters, 
Rushton, [1919] 1 K. B. 491. 

1889a. Surprise.] — It is no ground for setting aside 
an award that the unsuccessful party 
suffered a surprise ; as an arbitrator would 1 
have power to postpone the proceedings upon* 
anV reasonable application for that purpose. 
—Solomon v . Solomon (1859), 28 L. J. Ex. 
129. 

1839b. What amounts to.]— Osmond v. 

Woolley, No. 1826a, onus. 

1846. Add. Annotation : — -Refd. Del&hunt v. Moody 
(1927), 21 B. W. 0. 0. 588. 

£8508. Objection to authority of arbitrator 

to determine dispute.] — The owner of a timber 
estate sold the whole of the timber thereon 
to a timber co. in consideration of fully paid 
up shares In the co. Subsequently by policies 
effected in his own name with several insur- 
ance cos. he insured this timber against fire. 
The greater part of the timber having been 
destroyed by fire, he sued the insurance cos. 
to recover the loss, but the actions were 
stayed A the matter was referred to arbn. 
in pursuance of the conditions contained in 
the policies. Claimant was the sole share- 
holder in the co. A was also a creditor of the 
co.toa large extent. The arbitrator held that 
claimant had no insurable interest in the 


insured A disallowed the claim 
fold: claimant having allowed the point 
of want of insurable interest to be raised 
before the arbitrator without objection, it 
was not open to him to call in question the 
authority of the arbitrator to entertain it.— 
Maoaura v. Northern Assurance Oo.. 
[1925] A. 0. 619 ; 94 L. J. P. 0. 154 ; 138 
L T. 152 ; 41 T. L B. 447 ; 69 SoL Jo. 
777 ; 81 Com. Oas. 10, H. L. 

Annotation : — Coned. Toller v. Law Aoddent Insurance 
Society, Ltd., £1930] 3 All fi. R. 953. 

1851a. ,] — Dexters. Ltd. v. Htta 

Crest Oil Co. (Bradford), No. 1083c, ante. 


1855. Add. Annotation: — Refd. Meroar v. Reid 
(1931), 47 T. L. R. 574. 

1857a. By motion.] — Any objection to an award 
on the ground of misconduct or irregularity 
on the part of an arbitrator must be taken by 
motion to set aside or remit the award, A if 
not so taken [within the time limited by 
R. 8. 0., Ord. 64, r. 14] cannot be pleaded 
in answer to an action on the award [per 
Cun.). — Oppenheim A Co. v. Mahomed 
Qaneep, [1922] 1 A. 0. 482 { 91LJ, P. O. 
205 ; 127 L. T. 196, P. C. 

Annotation: — Apld. Scrimagrlio v. Thoroett Sc Fehr (1924 X 
131 L. T. 174. 

1857b. .] — Soremaglio v. Thornbtt A Fehr, 

No. 135a, ante. 

1857c. Entered In special paper.] — A motion 

to set aside an award which has been stated 
in the form of a special case should be entered 
in the special paper, A both the motion A the 
special case should be argued before the 
judge who takes the special paper. Where a 
special case has been set down in the special 
paper A subsequently notice of motion is 
given to set aside the award, the motion 
should be set down also in the special paper. 
— Re Cowan Brothers, Ltd. A Rymbr 
(Henry) A Co., [1919] W. N. 140, D. O. 

1869. Add. Annotation: — Held. Re Campbell 
(1919), 88 L J. Oh. 519. 

1912a. Failure to apply within time limit.] — 

Oppenhbim A Oo. v. Mahomed Hanebf, No. 
1857a, ante. 


1912b. .] — Sorimaguo v. Thornbtt A 

Fehr, No. 135a, ante. 


PART IV. SECT. 18, SUB-SECT. 8.— D. 

•g. Exoeee of juriedicHon .) — The ct. 
has Jurisdiction to set aside any award 
which purports to exercise Jurisdiction 


beyond that siren by the authorising 
Act St the submission made pursuant 
thereto. — Re British Columbia 
Minister op Public Works 8c Tip- 
ping. (1931) 3 W.W.R. 835; 44B.O.R. 
331.— CAN. 

PART IV. SECT. 16, SUB-SECT. 8. 

1858 I a. .] — Scotia Con- 
struction Oo., Ltd. «. Halifax City, 
[1935] 8. a B. 124.— -CAN. 

1858 xL Content to extension of 
time for makino aware.) — Reid: the 
aot of consent to extension of time. & 
recognition of the propriety of the 
arbitrators making the award, pre- 
cluded objection to the award on the 
ground of mlsoonduot. — Powm v. 
Vancouver (Grrr), Ramagb «. Van- 
couver (Orrr) <1917 ), MB.aR 180 
" CAN. 

1858 xli. .) — Where epplte> 

went on with an aim. without objection 
after an irregularity had ooeuRSdt— 
Uetd : they were precluded from 


to set aside the award on the 

S round of the irregularity. — U 

UNAWA v. U Pyinnyadipa (1923), 
I. L. R. 1 Ran. 15.— IND. 

1852 xlli. .] — A reference was 

made to arbiters to determine the 
amount payable by a landlord to his 
tenant in respeot of sheep stook: — 
Held : pursuer having full knowledge 
of the nature of the stook that was 
tendered to him, St having accepted 
the stook St dealt with itself it was his 
own, was barred from objecting to 
the award of the oversman. — Fletcher 
v. Robertson (1919), 58 So. L. R. 306 ; 
(1919) 18.LT. 280.— «OOT. 

sh. Award foUowtng o pin ion of oourt 
onoaeeetated.} — Held: the award might 
be set aside notwithstanding that it 
followed the opinion of the ot. upon 
a case stated under Arbn. Act, i. 39.— 
Re MoOonkhy*b Arbitration (1920), 
17 0.W.N.329 ; 47 0Tl.R.41I.~ CAN: 

PART IV. IE0T. 19, SUB-SCOT. 4. — C. 

1898 1. Grounds for exteneion — Not 
mi e t a ke of oouneel on ouea Hon of taw 
or praatioo.b~On a motion to extend 
the time for making an application to 
set aside an award : — HM: where the 
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rules require special airoumstanoes to 
be shown upon an application for 
extension of time, the mistake of 
counsel or solr. upon a question of 
law or praotioe does not constitute 
a special oiroumstanoe Justifying the 
Intervention of the ot . — tie Swbinsson 
Sc Municipality of Ohablbswood, 
[1917 31 W. W. R. 393 ; 37 Man. L. R. 
234. — CAN. 

•f. Within term fdUowina publica- 
tion .) — An award must be moved 
against within the term following its 
publication, or within the period which 
such term formerly occupied. — Kban 
v. Edwards (1888), If PTE. 636.— 
CAN. 

sj. Under ConeoHdated Municipal 
Act. 1933, as. 833, 346 jl^Re^AOTr 


fo vmws&w 


. L» R. 


PART IV. SECT. IS, SUB-SECT. 4. — D. 

sk. LtMfted tQ eeidmpe taken down in 
witimobp arbitrator. }— Jte New Bbuk»- 
wsqk Gas Sc Oarmu*, Zap* 4 New 

, gsssa.ssffso'rr.fe 

* CAN, 
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1928a. Evidence of arbitrator.] — Where, on the 
hearing of a motion to set aside the award of 

asoertain^he material fecZTof the ease, the 
cfc. can, & will, accede to an application by a 
party for leave to call the arbitrators as 
witnesses in regard to these facts. — 
LKlflERACH V. S GHAUT, SOHAUT V . LeI- 

shrach, [1934] 2 K> B. 333 j 103 L. J • K> B. 
608; 161 L. T. 398, D. 0. 

1926. Add. Annotation* ; — Reid. A.-0. for Mani- 
toba e. Kelly, [1922] 1 A. 0. 268 ; Kelantan 
Government v. Duff Development Oo., [1923] 
A. 0. 396. 

1987. Add. Annotations : — Distd. Stanton v. Laws, 
[1934] W. N. 130. Oonsd. Kevorkian v. 
Burney, [1937] 4 All E. R. 97. 

1987a. Whether leave to appeal necessary.} — Ruf 

(T. A.) A Oo. v. Pauwels, No. 1152a, ante. 

1943. Add. Annotations : — Apld. Absalom, Ltd. v. 
Great Western (London) Garden Village 
Society, Ltd. (1933), 149 L. T. 193. Reid. 
A.-G. for Manitoba v. Kelly, [1922] 1 A. 0. 
208 ; Champsey Bhara v. Jivraj Balloo 
Spinning A Weaving Oo., [1923] A. 0. 480 ; 
Kelantan Government v . Duff Development 
Oo., [1923] A. O. 395 ; Roberts v. Anglo- 
Saxon Insce. Assocn. (1927), 96 L. J. K. B. 
590. 

1950a. Misconduct.] — Oppenheim A Oo. v. 
Mahomed Haneep, No. 1867a, ante. 

1954a. .] — Where an arbitrator in making 

his award deals with the costs of the award 
A his own personal costs, but does not 
mention the costs of the parties In the refer- 
ence, the ct. will not presume that he has 
exercised his discretion to make no order as 
to costs, or to leave each side to pay their 
own costs, but will remit the award to the 
arbitrator to exercise his discretion in express 
terms . — Re Becker, Shillan & Oo. A Barry 
Brothers, [1921] 1 K. B. 891 ; 90 L. J. K. B. 
316 ; 124 L. T. 604 j sub nom. Becker, 
Shillan A Co. v. Barry Brothers, 37 
T. L. R. 101, D. a 

Annotations — Oonsd. Bradshaw v. Air Council, f 1926] Oh. 
3 SO. Reid. Larrinaga v. Soc. Franco -Am6rioaine des 
Phosphates do Medulla (1922), 92 L. J. K. B. 45. 

1960a. By motion — Before single Judge of 

High Court.] — A judge of the High Ot. sitting 
alone may entertain a motion to set aside or 
remit for further statement an award 
stated in the form of a special case. — P ro- 
duce Brokers, Ltd. v. Blyth, Greene, 
Jourdain A Co., Ltd. (1918), 88 L. J. K. B. 
597 ; 119 L. T. 311 ; 34 T. L. R. 419. 
Annotation Folld. Be Cowan Sc Rymer, (1919) W. N. 140. , 

1960b. — .] — Oppenheim A Oo. v. Mahomed 

Haneef, No. 1857a, ante. 


1981. For the paragraph in original volume 
substitute the following paragraph : — 
Foreign award — Whether enforceable as 
Judgment of foreign oourt.]— An award In a 
foreign arbn. [unenforceable in the foreign 
country without an enforcement order] is 
not a decision which a ot. here ought to 
recognise as a foreign judgment, A cannot 
be enforced. — Mbrrifield, Ziegler A Oo. v. 
Liverpool Cotton Assocn., Ltd. (1911), 
105 L. T. 97 ; 55 Sol. Jo. 581. 

Annotation : — Reid. Harrop v. Harrop, [1920] 3 K. B. 386. 

198ia. Action on — By what law eontract 

governed.! — Pltfe., an insurance co. in 
London, A defts., an insurance co. in Norway, 
entered into a written contract headed 44 Re- 
insurance contract — Marine Insurance." The 
contract was not stamped as a policy, but it 
contained the usual terms of a reinsurance 
treaty, pltfs. being the reinsured A defts. the 
reinsurers, A there was a clause providing 
that in the event of disputes an arbn. should 
take place in Norway. The contract was 
signed by pltfs. in Norway A by defts. in 
London A was stamped with an English six- 
penny stamp, but not in accordance with the 
English law as to contracts of marine in- 
surance, but it was valid by the law of 
Norway. An arbn. under the contract was 
held in Norway A an award was issued in 
favour of pltfs. In an action on the award 
defts. submitted that the law applicable to 
the whole contract must be the law of 
England, A that, since the contract neither 
was a policy as required by English law nor 
was properly stamped as such a policy, pltfs. 
could not recover on the award : — Held : as 
the action was brought on the award, A as the 
proper inference from the provision as to the 
arbn. being held in Norway was that the 
parties intended the law of Norway to govern 
the contract, pltfs. were entitled to recover 
the sum awarded. — Norsks Atlas Insur- 
ance Oo., Ltd. v. London General Insur- 
ance Oo., Ltd. (1927), 43 T. L. R. 541. 

Annotation : — Reid. Bremer Oeltransport Q.M.B.H. v. 

Drewry, [1933] 1 K. B. 763. 

1981b. Service out of the jurisdiction.] 

— On Nov. 19, 1929, a charterparty was 
made in London which provided that any 
dispute arising during the execution of the 
charterparty should be settled by arbn. in 
Hamburg. In 1931, disputes arose between 
the parties which were submitted to arbn. in 
Hamburg, A an award made against deft, 
for £20,913 13s. 7 d., payment to be made 
in English currency. On Nov. 29, 1932, 
pltfs., who were a German firm, obtained 
ex parte an order that they should be at 
liberty to issue a writ against deft., who was 
residing in France, claiming the amount due 
A payable under the award, A to serve 


PART IV. SECT. 16, SUB-ftECT. A — F. 

j (p. 661). For M Wads and Oram 
(No. 2) (1909)** road "Wap* «. 
Habdlxt (No. 2) (1910).** 

PART IV. 8R0T. 17, SUB-SECT. 1. 

■L Under Arbitration Act, 1927 (c. 97), 
a 11.] — Thepower conferred by above 
ceet. la conferred upon M the ot.** Sc 
may bo exercised by a Judge rifting Id 
ot*, ttiafi dope not nnoeaeorfiT moan the 
weakly At t * Indie haring the 
nasties be fore h fan at a tri al may, of 
ale own m orio n . In a p ro p er ease, remit 


the matter to the arbitrator*. —Mill** 
9. McDonnell, [19281 4 D. L. R. 728 ; 
62 O.L. R. 484. — OAN. 

PART IV. SECT. 17, SUB-SECT. S. 

am. Under 2 Edte. 7, c. 197, 
m. 12. tl — Ormmde for remttti nfl.J— 
fte Coleman Sc Toronto Sc Niagara 
Power Oo. (1917), 40 O. L. R. 130 ; 
38 D. L. R. 86.— 4mM. 

PART IV. SECT. 17, SDB-SEOT. 8. 

rt .} — Unless there li a mistake 

in law or fact evident on the face of 
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the award iteelf, or the arbitrator 
admit* that he hae made a mistake In 
law or fact, or there hae been fraud or 
corruption, the award will not be 
referred back. — Re Fox Sc Consoli- 
dated Mining Sc Smelting Oo. of 
Canada, [1926] 1 D. h. R. 246 ; [1924] 
8 W. W. R. 861.— CAN. 

r 11. Arbitrators aXUging mU- 

taJu.b—The ot. will not remit an award 
because the arbitrators allege a mistake 
involving an Impeachment ot their 
award.— R obins ©. Andrews, [1928] 
2 D. L. R. 863 i 1 W. W. RT963. — OAN . 



Oases 1981b— 2186. English AND EMPIRE DIGEST SUPPLEMENT. 


notice of the writ on deft, in Franoe. On 
Jan. 5, 1933, deft, applied to have that order 
set aside, hut the application was dismissed. 
On appeal : — Held : (1) the order for service 
out or the jurisdiction was properly made 
under E. S. 0., Ord. 11, r. 1 (e), as the action 
based on the award was for the enforcement 
of a contract made within the jurisdiction, 
namely, the submission to arbn. contained 
in the charterparty ; but (2) the order could 
not be supported on the ground that the 
breach of contract was committed within 
the jurisdiction, as the award had not re- 
quired payment in England, Sc the ordinary 
rule therefore applied that the debtor must 
seek out his creditors, the German firm, at 
their place of business & pay them there. 

(3) Authorities on the question whether in 
ah action on an award the action is founded 
on the award or on the agreement to submit 
the differences from which the award results 
discussed. Qu . : whether an action may 
be brought upon an implied contract in 
the award itself. — Bremer Oeltransport 
G.m.b.H. v. Drewry, [1933] 1 K. B. 

7&3 ; 102 L. J. K. B. 300 ; 148 L. T. 540,' 
0. A. 

1982. Add, Annotation : — Consd. Re Debtor (No. 21 
of 1937) ; Debtor v. Petitioning Creditor & 
Official Receiver, [1938] 2 All E. R. 824. 

1985. After this case add H 8es , now, R. S. 0., Ord. 1 1, 
r. 8a. M 

1985a. Grounds for granti ng o r refusing order— 
Objection to award.1 — Where there is no ob- 
jection to an award or where the objection 
raised is one which can easily be disposed of, 
the summary procedure provided by the 
Act of 1889, s. 12, is prompt & convenient ; 
but where there are matters which may 
gravely affect the validity of the award or the 
right to proceed under it, it is proper that they 
should be dealt with by an action in which 
the facte can be fully ascertained, Sc no order 
under the sect, should be made giving leave 
to proceed summarily under the award. — 
Re Boks A Go. A Peters, Rushton & Co., 
[1919] 1 K. B. 491 ; 88 L. J. K. B. 351 ; 120 
L. T. 610, 0. A. 

1985b. Award against Crown.]— An award 

against the Grown in an arbn. under the 


Act of 1889 cannot, for the purpose of en- 
forcement, be treated as a judgment or 
decree on a petition of right, A under sect. 12 
of that Act leave to enforce the award as a 
judgment or order will be refused.-' — Grech 
v. Board of Trade (1923), 92 L. J. K. B. 
956 } 130 L. T. 15 ; 39 T. L. R. 630 | 67 
SoL Jo. 725, 0. A. 

1986. Add, Annotations : — Dlstd. Ric hardso ns & 
Bradley v, Bernhard, [1925] 2 K. B. 121. 
Foiid. Simbro Trading 0o. v, Poeograph 
(Parent) Corpn., [1929] 2 K. B. 206. 

1992. Add. Annotation Refd. The Beldis, [1930] 
P. 51. 

2048. Add. Annotation : — Refd. Bremer Oeltrans- 
port G.M.B.H. v. Drewry, [1933] 1 K. B. 753. 

2043a. Nature of action.] — Bremer Oeltransport 
G.m.b.H. v . Drewry, No. 1981b, ante. 

2045. Add. Annotation : — Consd. Bremer Oeltrans- 
port G.m.b.H. v. Drewry, [1933] 1 K. B. 753. 

2046. Add. Annotation : — Consd. Bremer Oeltrans- 
port G.m.b.H. v. Drewry, [1933] 1 K. B. 753. 

2056a. .] — Oppenhkim Sc Oo. v. Mahomed 

Hanebf, No. 1857a, ante. 

2059. Add. Annotation : — Refd. Joachimson r. 
Swiss Bank Corpn., [1921] 3 K. B. 110. 

2060. Add. Annotation : — Refd. Bremer Oeltrans- 
port G.m.b.H. v. Drewry, [1933] 1 K. B. 753. 

2092a. .] — On a motion for an attachment for 

not performing an award, the ct. will not 
discuss objections to the award, not apparent 
on the face of it ; as, that the arbitrator was 
partial, or that matters were brought before 
him, the reference being of all matters in 
difference, which are not disposed of by the 
award. — Macarthur v. Campbell (1834), 
2 Ad. Sc El. 52 ; 4 Nev. Sc M. K. B. 208 ; 
4 L. J. K. B. 25 ; 111 E. R. 21 ; previous 
proceedings (1834), 5 B. Sc Ad. 518. 

Annotation* : — Comd. Wright v. Graham (1848), 3 Exoh. 131. 
Refd. Smith v. Troup (1849), 7 C. B. 757 ; Davies v. Pratt 
(1855), 17 O. B. 183. 

2162. Add. Annotation : — Refd. Bremer Oeltrans- 
port G.m.b.H. v. Drewry, [1933] 1 K. B. 753. 

2165. Add. Annotation: — Refd. Bremer Oeltrans- 
port G.m.b.H. v. Drewry, [1933] 1 K. B. 753. 

2166. Add. Annotation: — Refd. Bremer Oeltrans- 
port G.m.b.H. v. Drewry, [1933] 1 K. B. 763. 


PART IV. SECT. 10, SUB-SECT. 4.— C. 

8050 111 a. B., an arbi- 

trator, In the abnenoe of St without 
notice to one of the parties, made an 
award: — Held: although the award 
might have been set aside for mis- 
conduct of the arbitrator if moved 
against in time, vet. the award being 
final, the misoonduot oould not be set 
up as an answer to an notion upon the 
award. — T ouranqeau v. Sandwich 
West Township, 11980) 48 O. L. R. 
306; 56 D. L. R. 83.*— CAN. 

8050 ill b. ,1— In a suit 

in India upon an award made upon 
a submUMon to arbn. in England, 
Irregularity or misoonduot In arriving 
at the award, is not a defence.- 
Oppbnhbim AOo.v. Mahomed Hanebf, 
[1938] 1 A. 0.483; 91 L.J.P. 0.206: 127 
L. T. 196 :49 L. R.Ind. App. 174.— IND. 

8050 111 e 


8050 111 o. .}— An award 

duly made in England under the 
English Aot of 1889 oan be enforced by 
a suit in an Indian ot., it cannot be set 
aside by an Indian ot. on any ground 
ot misoonduot or Irregularity on the 
part of the arbitrator. — John Bait St 
uo. (London) v. Kanoolal St Oo. 
(1985), I* L. R. 63 Oalo. 05.— HID. 


8066 1. Not irregularity in conduct of 
arbitrator*.) — Arbitrators appointed, 
but not in writing for the purpose of 
winding up the affairs of a partnership 
between pltf. Sc deft, met Sc went over 
such papers as were available at the 
moment, heard what each of the 
partners had to say St readied a con- 
clusion which they stated at the 
meeting. The arbitrators took no 
oath or offloe, St two witnesses were 
sworn. A day or two after the 
meeting, one of the arbitrators pre- 
pared 6c signed a memorandum headed 
* Report of Arbitrators,*' stating the 
concltiiilon that the balance due to 
pltf. was a certain sum. This memo- 
randum was taken by pltf. to the other 
arbitrators, each of whom signed it. 
This action was brought upon the 
memorandum as upon an award. Deft. 

S d the award was irregular St 
In that no evidence was taken 
oath, the arbitrators were not 
sworn, or legally appointed, deft, was 
not permitted to rive his evidence, St 
although he objected, the award was 
given without his being heard. Deft, 
also oounterelaimed for moneys paid 
to pltf., etc. t—Beld : the objections 
pleaded ought to have been taken on 
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a motion to set aside the award. Sc 
were -not available as a defence to the 
action. — M iller t>. McDonnell, [1928] 
4 D. L. R. 728 ; 62 O. L. R. 484.— 
OAN. 


PART IV. SECT. 19, SUB-SECT. 8. 

p I. .} — The procedure by 

action upon an award Is one that ought 
to be pursued where the objections 
raiBed are such as to render the validity 
of the award a matter of doubt. The 
summary method provided by Arbn. 
Aot of enforcing awards Is to be used 
only in reasonably olear o a s es . — Wong 
Soon *. Gabeb, [1936] 1 W. W. R. 
270 ; 1 D. L. R. 605 : 68 O. O. C. 
174 ; 50 B. O. R. 310.— CAN. 


■n. What defence* acaSktoU .) — 
Applts. brought an action against the 
Commonwealth to recover money due 
under two oontraets. While the notion 
was pending the A.-G. of the Common- 
wealth agreed to submit to arbn. the 
matters in dispute between the parties. 
This agreement recited the making of 
the two contracts. The arbitrator 
having made his award in favour of the 
Commonwealth, applts. moved to set 
aside the award ot to remit it to the 



VoL n.~ Arbitration. Cases 2187— 2861a. 


2187. Add. Annotations : — Apld, Bradshaw v. Air 
Council, [1926] Oh. 829. Refd. Haynes v, 
Aldridge Colliery Co. (1923), 180 L. T. 282; 
Mansfield v. Robinson, [1928] 2 K. B. 868. 

2187a. Discretion of arbitrator — Must be ezerelsed 
Judicially.] — An arbitrator’s discretion as to 
costs must be exercised judicially. — Lloyd 
Del Paoifico v. Board of Trade (1980). 
46 T. L. R. 476 ; 85 Com. Cas. 825. 

2218. Add. Annotation : — Consd. Kursell v. Timber 
Operators & Contractors, [1928] 2 K. B. 202. 

2244. Add. Annotation : — Retd. Akt. Ocean v . 
Harding, [1Q28] 2 K. B. 871. 

2826. Add. Annotation: — As to (1) Refd. Reid, 
Hewitt v. Joseph, [1918] A. O. 717. 

2881. Add. Annotation: — Refd. Akt. Ocean v. 
Harding, [1928] 2 E. B. 371. 

2882. Add. Annotations : — Consd. Reid, Hewitt v. 
Joseph, [1918] A. 0. 717. Refd. Terry v. 
Gould (No. 2) (1924), 69 Sol. Jo. 212 ; Weber 
v. Birkett, [1925] 1 K. B. 720. 

2886. Add. Annotation: — Consd. Reid, Hewitt v. 
Joseph, [1918] A. O. 717. 


2840. Add. Annotations: — Consd. Keen v. Towler 
(1924), 41 T. L. R. 86. Apld. King v. 
Sunday Pictorial Newspapers (1920) (1924), 

133 L. T. 397. 

2844. Add. Annotation : — Apld. Re Becker, ShiUan 
& Barry, [1921] 1 K. B. 391. 

2352. Add. Annotation : — Refd. Re Becker, Shillan 
& Barry, [1921] 1 K. B. 391. 

2858. Add. Annotation : — Consd. Williams v. Jones, 
[1926] 1 E. B. 255. 

2854. Add. Annotation : — As to (1) Consd. Williams 
v. Jones, [1926] 2 E. B. 87. 

2355a. Whether more than one Issue — R. S. C., 

Ord. 65, r. 2.] — Williams v. Jones (Stanley) 
& Co., [1926] 2 E. B. 37 ; 95 L. J. E. B. 471 ; 

134 L. T. 652 ; 70 Sol. Jo. 463, 0. A. 

2358. Add. Annotation : — Apld. Re Becker, Shillan 
& Barry, [1921] 1 E. B. 391. 

2361a. Award not providing for oosts of 

parties.] — Re Broker, Shillan A Co. A 
Barry Brothers, No. 1954a, ante. 


arbitrator on certain grounds, none 
of which related to the validity ol 
either of the contracts. That motion 
was dismissed. On an application by 
tbe Commonwealth for leave to enforce 
the award: — Held: applts. were not 
entitled to challenge the validity of tbe 
two contracts or the authority of the 
A.-G. to make the agreement for arbn. 
— Kidman r. Commonwealth op 
Australia (1026), 37 C. L. R. 233 ; 20 
S. R. N. 8 W. 379 : 43 N. S. W. W. N. 
11 ; £19261 Argus L. R. 118.— AUS. 


so. Arbitration Act, 1909, s. 13- 
Award merely determining rights. ] — 
The above sect, does not authorise 
a judge to give leave to issue execution 
directly on an award which merely 
determines rights, but says nothing 
as to the amount to which the success- 
ful party is entitled . — Re MoN aught 8c 
Stokbs-Stephens Oil Co. (No. 2), f 1 9 1 8 ] 
3 W. W. R. 337 ; 43 D. L. R. 7.— CAN. 


sp. Arbitration Ad, R. 8. M., 1913 
(c. 9 ) — Award under Municipal Ad .) — 
Arbn. Aot, R.S.M., 1913 (c.9), applies 
to awards under Municipal Aot unless 
expressly conflicting with the latter 
Aot. where an award on an arbn. 
under Municipal Aot is made on a 
written submission 8c fixes not only the 
amount bat also the liability, it may 
be entered on application as a judg- 
ment of the Ct. of King's Bench & 
enforced accordingly. — Sweinbeon v. 
Bubal Municipality op Charles- 
wood, (19171, 3 W. W. R. 201 ; 38 
D. L. R. 32.— CAN. 


•a. Decree — Failure to accept award.) 
— where in a suit parties have referred 
their difference to arbn. without an 
order of tbe ct. & an award is made, 
a decree in terms of the award can be 
passed by the ct. under Civil Procedure 
Code/ Ord. XVIII.. r. 3, although the 
parties do not accept the award.— 

SUBBABAJU e. VENKATBAMARAJU 

(1928), L L. R. 61 Mad. 800.— IND. 


sg. Motion to have award made order 
of court — Whether necessary ,1 — Rs Oop- 


pby Estate, [1935] 3 W. W. R. 287. — 
CAN. 

PART IV. SECT. 20, SUB-SECT. 1.— 
D. (b). 

1 i. Arbitration Ad, R. S. M ., 

1913 (c. 9) — Greater Winnipeg Water 
Distrid Ad, 1913 (c. 22).]— Rs Iver- 
son & Greater Winnipeg Water 
District. £1921] 1 W. W. R. 621 ; 67 
D.L. R. 184; 30 Man. L. R.88.— CAN. 

III. Arbitration Ad, 1908.1— 

An order provided that the oosts of 
the reference & award should be with- 
in the discretion of the arbitrator under 
8c subject to the above Aot: — Held: 
the discretion of arbitrators with regard 
to oosts was not limited by the 
principles which the ots. apply. — 
TYNAN V. Forbes, [19211 N. Z. L. R. 
738.— N.Z. 

PART IV. SECT. 20, SUB-SECT. 8. 

s i. Includes oosts of counter - 

claim.}— Kirk v. Kirk (1897), 40 

N. S. R. 600.— CAN. 

sk. " Oosts of attendance of " party — 
Party attending with several witnesses — 
Costs of witnesses not included. ] — 
McQueen v. Vancouver Island 
Power Co., Ltd. (1926), 36 B. O. R. 
668.— CAN. 


PART IV. SECT. 20, SUB-SECT. 6. 

■t. Power of arbitrator to fix coun- 
sel's fees .) — On an arbn. as to oosts 
In an action, the arbitrator has power 
to fix the counsel’s fees. — C hatter- 
son v. Dutton. [19171 2 W. W. R. 
393 ; 38 D. L. R. 622 ; 10 Sask. L. R. 
169.— CAN. 

av. Power of arbitrator to postpone 
taxation .) — An arbitrator on making 
his award may reserve the question 
of tbe oosts or the arbn. 8c tax them 
subsequently.— Chatterson v. Dut- 
ton, 11917] 2 W. W. R. 393: 33 
D.L.B. 622 ; 10 8ask. L. R. 169.— 


2396 vii. .1 — The taxing 

officer having disallowed the fees for 
senior counsel on tbe taxation of a bill 
of oosts tu an arbn. ease on the ground 
that two counsel were in no way neces- 
sary : — Held : as the arbn. involved 
a sum of nearly £6,000 8c tbe evidence 
was of a highly technical nature, the 
services of a senior oounsel were 
properly employed, 8c bis fees 8c the 
accessory charges should have been 

7 Jlowed. — Garliok 8c Co. v. Poynton 
1917), 88 N. L. R. 69.— S. AF. 

2414 vlii. .] — New Brunswick 

Electric Power Commission v. Quin- 
ton. [10241 4 D. L. R. 346.— CAN. 


PART V. SECT. 1, SUB-SECT. 1. 

2440 i. Any Question arising in cause 
— Questions which must arise .) — Tbe 
power given by sect. 14 of Arbn. Act.. 
1908. to the ot. or a judge to “ refer any 
question arising In any cause or matter 
(other than a criminal proceeding by 
the Crown) for inquiry or report to any 
official or special referee ” is limited to 
the reference of specific questions 
which must necessarily be decided in 
the cause or matter 8c does not Justify 
a reference of “ all questions in dispute 
in an action other than matters of law 
or the Issue of fraud,” as that may 
involve the reference of questions that 
it may prove unnecessary to decide. — 
Morn v. White, [1034) N. Z. L. R. 
674 ; G. L. R. 614.— N.Z. 

PART V. SECT. 1, SUB-SECT. 4. 


a I. " Adinp ” Deputy Registrar 

of Supreme Court, y — Held : while the 
validity of the appointment was 
doubtful, yet as tbe above officer bad 
acted since bis appointment, a judge 
of first Instance should uphold tne 
appointment unless fully satisfied that 
there was no power of making it, 
especially where, as in this case, the 
reference had proceeded without ob- 
jection on the point.— Fusarkili r. 
loco Townbite Co., [1922] 1 W. W. B 
1238.— CAN. 
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had been waived by the parties coming to- 
gether & being at one as to the constitution 
of the arbn. tribunal ; (3) until all matters 
in dispute under the agreement had been duly 
.settled, the agreement was still operative, 
notwithstanding that the relations, which the 
agreement had originally brought into being, 
had been discontinued ; (4) the claim for 
damages for conspiracy was not a matter to 
which the arbn. provisions of the agreement 
extended & should be excluded from any 
stay ; (6) the Luxembourg co. by its own con- 
duct in sharing in the constitution of the 


arbn. tribunal had waived any right it may 
have had as a result of the election by the 
English co. ; (6) assuming that sect. 14 of the 
Act of 1934 applied, this was not a case in 
which the discretion of the ct. ought to be 
applied, & a stay should be ordered. — Radio 
Publicity (Universal), Ltd. v. Compagnib 
Luxembourgboisb db Radiodifusion, [1936] 
2 All E. R. 721. 

2619b. Stay — When ordered.] — Radio Publicity 
(Universal), Ltd. v. Compagnib Luxem- 
bourgeoisr de Radiodifusion, No. 2619a, 
ante . 


ARMS AND AMMUNITION. 

Carrying - - See Criminal Law. 

Gun Licences - „ Revenue. 

Sale of - - „ Trade and Trade Unions. 


ARTIFICIAL CREAM. 

See Food and Drugs. 


ASSISTANCE, WRIT OF. 

See Execution. 
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AUCTION AND AUCTIONEERS. 
Part I. — Definitions. 

1. Citations .—For “ 1 Dav. Ill ” read “ 1 Dow. Ill, H. L." 


Part II. — Auctioneer’s Licence. 

15a« Use of initials “ A-A.I.**] — Pltf. Bowler So his borough of P. or in the town of G. n In 

oo-pltf. Blake carried on in partnership the Sept. 1920, pltf a. duly terminated deft.’s 

business of auctioneers So estate agents at P. employment, So on leaving their service he 

& G., So in May, 1920, deft, entered their at once commenced business on his own 

employment as an outside canvassing So account as an estate agent within the pro- 
negotiating clerk under a written agreement hibited area, describing himself as ** 0. Love- 

of service which provided ( inter alia) that grove, A.A.I., Estate Agent,” the initials A.A.1. 

either party could terminate the employment meaning Associate of the Auctioneers* In- 

on giving seven days’ notice in writing So stitute, but he did not take out an auctioneer s 

(clause 5) “ after the termination from any licence nor do any business as an auctioneer : 

cause of the employment aforesaid the clerk — Held : deft, had not by the use of the 

shall not for the term of one year carry on or initials A.A.I. held himself out to be an 

be interested in carrying on the business of auctioneer. — Bowler v. Lovbgrovb. [1921] 

auctioneers So estate agents after such ter- 1 Oh. 642 ; 90 L. J. Oh. 866 ; 124 L. T. 

ruination directly or indirectly assist as clerk 695 ; 37 T. L. R. 424 ; 66 Sol. Jo. 897. 

manager or in any other capacity in the Annotation : — Reid. Vincents of Heading v. Fogden (1932), 
carrying on of such business within the 48 T. L. R. 613. 


Part III. — Authority of Auctioneer. 


20. Add. Annotation : — Refd. London Corpn. v . 
Lyons, Son So Oo. (Fruit Brokers), Ltd. (1936), 
79 Sol. Jo. 668. 

48. Add. Annotation : — Refd. Chaney v . Maclow, 
[1929] 1 Oh. 461. 

46. After this case add : — 

.] — Stat. Frauds, s. 4, is now replaced 

by Law of Property Act, 1926 (c. 20), s. 40. 

66. Add. Annotation: — Consd. Chaney v. Maclow, 
[1929] 1 Oh. 481. 

67. Add. Annotations : — Consd. Cohen v. Roche 
(1926), 95 L. J. K. B. 945 ; Chaney v. Maclow, 
[1929] 1 Ch. 461. Refd. A.-G. u. Cohen, 
[1936] 2 K. B. 246. 

58. Add. Annotation : — Refd. Chaney v. Maclow, 
[1929] 1 Ch. 461. 

59. Add. Annotation: — Refd. Cohen v. Roche 
(1926), 95 L. J. K. B. 945. 

68. Add. Annotation : — Apld. Chaney v. Maclow, 
[1929] 1 Ch. 461. 

63 a. .] — A freehold house was 

knocked down to deft, as the highest bidder, 
but he afterwards refused to sign the contract 
because one of the conditions of sale required' 
the purchaser to pay certain road-making 
charges. On the same day the auctioneer, 


as soon as he was informed of deft.’s refusal, 
signed the contract as deft.’s agent* In an 
action by the vendor for specific performance, 
the judge held in the circumstances the 
auctioneer’s signature could fairly be said 
to be part of the transaction of sale, So there 
was a memorandum in writing sufficient to 
satisfy Law of Property Act, 1925 (o. 20), 
s. 40 : — Held : an auctioneer had authority 
to sign a memorandum sufficient to satisfy 
the Act, provided he signed it at such a 
time So in such circumstances that the 
signature could fairly be said to be part 
of the transaction of sale. So as the question 
whether this condition was satisfied was a 
question of fact, the judge’s decision that 
there was a valid memorandum must be 
affirmed — Chaney v. Maclow, [1929] 1 Ch. 
461 ? 98 L. J. Ch. 345 ; 140 L. T. 312 | 46 
T. L. R. 136 ; 73 Sol. Jo. 26, 0. A. 

65. Add. Annotation : — Dlfltd. Chaney v. Maclow, 
[1929] 1 Ch. 461. 

66. Add. Annotation : — Consd. Chaney v. Maclow, 
[1929] 1 Oh. 461. 

67. Add. Annotation : — Consd. Chaney v. Maclow, 
[1929] 1 Ch. 461. 


PART I. 

b i. Who is— Person conducting 

Dutch auction.]— A person conducting 
a Datoh auction Is acting as an auc- 
tioneer within Auctioneers* Act, 1921. 
s. 3. — Carroll v. Solomon, 11931] 
W. A. L. R. 82. — AU8, 

PART 1L 


sa. Acquisition of provincial licence 
—Necessity for municipal licence.]— 
A person who has obtained a pro- 
vincial licence as auctioneer under 
Auctioneers So Pedlars* Act. R. 8. A., 
1922 (o. 29). may be compelled to take 
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68. Add. Annotation :— RefdL Oohen v. Roche 
<1926), 95 I* J. K. B. 945. 

71. >4 d^. Annotation .* — Consd. Chaney v. Maclow, 
[1929] 1 Oh. 461. 

75. Add. Annotation : — Consd. Chaney v. Maclow, 
[1929] 1 Oh. 461. 

76a. Entry of purchaser’s name — Auctioneer's 

name printed on catalogue.] — Pit!, bought 
for £60 at an auction one of the lote, which 
was the property of deft*, who was the 
. auctioneer. The lot was included In the 
printed catalogue, the whole of which was 
pasted into the auctioneer's book, & after the 
lot in question was knocked down to pltf. 
deft, wrote against its description in the book 
the- price & pltf .’s trade name. Deft.’s name 
was nowhere written by him in the book, but 


his printed name appeared cm the front page 
of the catalogue pasted In the book. Deft, 
refused to hand over the goods on the ground 
that the lot in question had been the subject 
of a “ knock-out ” to which pltf. had been 
a party, in an action for breach of contract 
deft, pleaded that there was no memorandum 
signed by him within Sale of Goods Act, 
1898 <c. 71), s. 4 (1) s — Held ; (1) the exist- 
ence of a 41 knock-out " did not afford any 
defence to the action ; (2) deft.’s printed 
name, having been authenticated by his 
writing down the price A the purchaser’s 
name, was a sufficient signature, & there was 
a sufficient note or memorandum of the con- 
tract, A pltf. was entitled to recover. — 
Coken v. Roche, [1927] 1 3L B. 169; 95 
L. J. K. B. 945 ; 136 L. T. 219; 42 T. L. R, 
674; 70 Sol. Jo. 942. 


Part IV. — Conduct of the Sale. 


81a.' .] — In a sale of certain property 

by auction, deft, was declared to be ihe 
highest bidder, 4c he subsequently signed a 
written contract stating that he was m fact 
the purchaser of the property. The sale 
was subject to certain special conditions, 
clause 1 of which stated that the property 
was also sold subject to the National Con- 
ditions of Sale, & by clause 2 it was stipulated 
that in the event of the property remaining 
unsold or being bought in by the vendors, the 
vendors should be entitled to withdraw 
another lot from the sale. Clause 1 of the 
National Conditions of Sale provided that 
subject (inter alia ) to the vendors bidding up 
to a reserve price, the highest bidder should 
be the purchaser. In an action by pltfs. 
for specific performance of the agreement by 
deft, to purchase the property, deft, pleaded 
(a) that he had agreed to bid at the sale 
merely as a puffer or dummy bidder on behalf 
of the vendors, & (b) that the vendors had 
employed other puffers to hid on their behalf 
& that this employment was contrary to 
Sale of Lpnd by Auction Act, 1867 (c. 48), 
s. 6, & also to the conditions of sale. Deft, 
at the trial contended that the sale was in 
fact one without reserve & therefore the 
vendors were precluded from bidding either 
by themselves or an agent by reason of the 
provisions of sect. 5 of the Act : — Held : 
(1) deft, in bidding for the property was 
bidding for himself ft not as a dummy bidder 
for pltfs. ; (2 ) the sale was subject to a reserve 
price ; A (8) there was no contravention of 
Sale of Lana by Auction Act, 1867 (c. 48), 


s. 6 ; (4) Sale of Land by Auction Act, 1867 
(o. 48), s. 5, does not require that the words 
44 with reserve ” or 44 without reserve ” & no 
others should be used in the particulars or 
conditions of sale. The requirements of the 
section are satisfied so long as it is made 
plain, in whatever words may be chosen, 
that the sale is subject to a reserve. — Hills 
& Grant, Ltd. v. Hodson, [1934] Ch. 53 ; 
103 L. J. Oh. 17 ; 150 L. T. 16. 

82. Add. Annotation : — Aa to (1) Dlstd. Hills & 
Grant, Ltd. v. Hodson, [1984] Ch. 63. 

82a. Sale below reserve price — Vendor bidding 
personally.] — Narramorb v. Fuller, Hall & 
Fouubham (1932), 76 Sol. Jo. 289. 

82b. Notice that sale without reserve — Require- 
ments of Sales by Auction Act, 1867 (c. 48), 
s. 5.] — Hills ft Grant, Ltd. v. Hodson, 
No. 81a, ante. 

134. Add. Annotation : — Retd. Beyfus v . Lodge, 
[1925] Oh. 850. 

145. Add. Annotation: — Refd. London Corpn. v. 
Lyons, Son A Co. (Fruit Brokers), Ltd. 
(1936), 79 Sol. Jo. 568. 

148. Add. Annotation : — Apld. Rawlings v. General 
Trading Oo., [1921 ] 1 K. B. 686. 

149. Add. Annotation : — Refd. Rawlings v. General 
Trading Oo., [1921] 1 K. B. 636. 

150. Add. Annotation: — Consd. Rawlings v. 
General Trading Co., [1921] 1 K. B. 635. 

After this oase add : — 

.] — See, now, Auctions (Bidding Agree- 
ments) Act, 1927 (c. 12). 


FART IV. SECT. 8,. SUB-SECT. 8. 
n. Sale ** without reserve” — Bur- 
den of proof .}— The omit of proving 
that a sale by auction was “ without 
reserve^' it upon the pereon alleging it. 
In oasd of doubt the presumption la 
that the auction was one with reserve. 
Nbugebausr ft Oo., Tm>. v. Her- 
mann, [1988) App. D. 564. — 8. AP. 

FART nr. SECT. 6. 

at. Me for cask— Bidder unable 

tapay oo#.}— add : no tale had been 
effected.— Denis v. Mobenville Corpn. 
Oita.), 11917J t W. W. R. 8*8; 84 
l)« L. K* 7 9 t»— 0 AN* 
e i. — tfot affected by verbal state- 
ment* made by vendor** dark of tale.)— 


Oubrisr v. Crosby (1877), 17 N. B. R. 
(1 P. ft B.) 464.— GAN. 

PART IV. SECT. 7. 

«t. Refusal of bidder to pay — Sale 
of goods seised under execution — 
Sheriff entitled to seugoods again .] — 
Halifax Automobile Co. v. Drew, 
UM4) 1 Dri. R, 891 ; 57 N. S. R. IM- 
PART TV. SECT. 9. 

148 vl. .3 — A 

intending purchasers at an 
auction saw to stifle competition by not 
bidding agalntt one another It a fraud 
against the teller, ft the auctioneer It 
not bound to reoognlte a bid by a 
member of such a combination.— 
Nsuosbauxb ft Oo^Ltd. e. Hermann, 
[1998] App. D. 564?-#. AP. . 


151 i. Knock-out sale — Enforcement of 
agreement between pasties.}— Grant v. 
WBnVKAV (1921 \ 55 N. S. R. 16.— CAN. 

n I. .) — Sale declared void.— 

Foy v. Mxbbiok (1666), 6 Gr. 823.— 
GAN. 

d U. .) — Held : the legal estate 

petted by the conveyance, ft if it woe 
•ought to Impeach tty the cate unset be 


equity. — H aynes 
L)7l4 d P. 111.— GAN. 


Crowder (1864), 

n Ul. .] — A tale will not be set 

aside on the ground that a party wet 
prevented from bidding toy promJeet 
made to him by the pmbaser* Such 
fact/ if established, would constitute 
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151s® .] — At a sale by public auction 

of surplus property belonging to the Ministry 
of Munitions pltf. & deft, agreed, in order to 
avoid competition, that deft, alone should 
bid for certain goods, As that the goods, if 
purchased, should be divided equally between 
them. In pursuance of that agreement pltf. 
abstained from bidding Sc the goods were 
knocked down to deft. Deft, subsequently 
repudiated the agreement. In an action by 
pltf. to recover one moiety of the goods pur- 
chased or the value thereof over & above 
the price paid at the auction. — Held : the 
agreement was not illegal, Sc judgment should 
be entered for pltf. — Rawlings v. General 
Trading Oo., [1921] 1 K. B. 635 ; 90 L. J. 
K. B. 404; 124 L. T. 562 ; 37 T. L. R. 
252 ; 65 Sol. Jo. 220; 26 Com. Cas. 171, 
0. A. 

Annotation : — Apld. Cohen v. Roche, C1927J 1 K. B. 169. 

151b. .] — Cohen v. Roche, No. 76a, 

ante. 

152. Add. Annotation : — Refd. Rawlings v. General 
Trading Co., [1921] 1 K. B. 635. 


153. Add. Annotation : — Reid. Rawlings v. General 
Trading Co., [1921] 1 K. B. 635. 

155a. .] — A purchaser alleged by his answer to 

a suit for specific performance, that he acted 
as a puffer in bidding for one lot, As also as 
puffer in bidding for another lot, which was 
knocked down to him ; Sc that he therefore 
purchased the lot, Sc signed the agreement for 
the purchase, as the agent of the vendor ; but 
the statement in his depositions of the cir- 
cumstances attending the signature was 
somewhat different from that in his answer, 
Sc he had signed an order on his attorney 
for payment of the deposit money ; — Held : 
there was not sufficient evidence of agency, 
& deft, was held to have purchased on his 
own account. 

Taking into consideration the signature by 
deft, of the memorandum of agreement, the 
contradiction between his answer & his 
examination, Sc his having given an order 
for the deposit in his own name, & on his 
own agent, it is impossible to contend that 
he purchased as the agent of pltf. (Turner, 
V.-C.). — Bennett v. Smith (1852), 20 L. T. 
O. S. 28 ; 16 Jur. 421. 


Part V. — Deposit. 


171a. Failure to require deposit — Whether breach 
of contract with vendor.] — Pltfs. entrusted to 
defts., who were auctioneers, a suit of armour 
for sale by auction. One of the conditions 
of sale was that the buyer should pay down 
10s. in the £ or more if required in part pay- 
ment of the purchase-money, in default of 
which the lot might be put up again & 
resold. By another condition, on the failure 
of a buyer to comply with any of the condi- 
tions, the money deposited in part payment 
was to be forfeited. One B., who had 

E reviously bought for an American mil- 
onaire, bid at the auction Sc the armour 
was knocked down to him. The auctioneers 
did not ask B. for a deposit, as they assumed 
that he was acting for the millionaire for 
whom he had acted before. The millionaire 
afterwards repudiated B.’s authority, Sc B., 
when asked to take the armour, could not 
pay for it. Consequently the sale was not 
carried out. In an action by the sellers 
against the auctioneers for breach of con- 
tract to procure the buyer to pay the 
deposit : — Held : there was no negligence or 
breach of duty on the part of the auctioneers' 
in exercising their judgment, in the circum- 
stances, by not enforcing the conditions of 
sale as to a deposit. Sc, since on the evidence 
the armour would not have been sold if it 
had been put up again, there were no 
damages. Sc the action failed. — Cyril 
Anrade, Ltd. v. Sothbby Sc Co. (1931),' 47 
T. L. R. 244 ; 75 Sol. Jo. 120. 

191a. Order for repayment under Law 

of Property Act, 1925 (c. 20), s. 49.1— Lease- 
hold shops described in the particulars of 
sale as “ Valuable business premises ” were 
put up for sale by auction, subject to special 
conditions of sale Sc also to the National 
Conditions of Sale, by one of which, namely, 


the sixth, It was stipulated that the leases or 
copies thereof might be examined at the 
office of the vendors* solicitors before the sale 
Sc that the purchaser, whether or not he 
inspected the same, should be deemed to 
have bought with notice of the contents 
thereof. Deft, only became aware of the 
sale on the day when it was held Sc, having on 
that day been supplied by the auctioneers 
with the particulars' Sc special conditions, but 
not with the National Conditions, Sc relying 
upon the truth of the description in the par- 
ticulars, he bid at the sale and was declared 
to be the highest bidder thereat. He then 
signed the usual form of memorandum to the 
effect above stated Sc paid a deposit to the 
auctioneers. In the course of investigating 
the title it came to deft.’s knowledge for the 
first time that the leases under which the 
properties were held were subject to covenants 
which prohibited any other trade or business 
than that of a ladies* outfitter, fancy draper Sc 
manufacturer of ladies’ clothing from being 
carried on upon the properties. In conse- 
quence of the existence of those restrictive 
covenants Sc the failure of pltfs. to procure 
their removal or the licence of the lessors to 
use the properties for the purposes of any 
business, deft, refused to complete the 
purchase. In an action by the vendors for 
specific performance in which deft, counter- 
claimed rescission of the contract Sc to 
recover his deposit : — Held : (1 ) a shop which 
could be used for one purpose only was not 
fairly described as “ valuable business 
premises ” ; & (2) such a misleading repre- 
sentation by pltfs. in their particulars of 
sale disentitled them, notwithstanding the 
sixth condition, to the assistance of the ct. 
to compel deft., who purchased in reliance 
upon the truth of such representation, to 

8 




u Non-delivery— Goods Included In a lot by mis- 
take.] — In the catalogue of a tale by auction 
a lot marked 108 to 108* was Included, being 
various bundles of paper* Item 109* was 
a bundle which the auctioneer did not intend 
to be in the catalogue, ft he purposed to sell 
it separately. It was, however, knocked 
down to pltf., ft he paid for it, but the 
auctioneer refused to deliver it to him. The 
catalogue announced the sale as being “ By 
order of J. S. ft others." Hie buyer brought 
an action for damages against the auctioneer : 
—Held i the various owners of the lots not 
being disclosed as the principals, ft there 
being no disclaimer by the auctioneer of 
personal liability, the auctioneer wae per- 
sonally liable for non-delivery ; ft the fact 
that the buyer accidentally learned of the 


VoL IEL — ^notion. CaaM801ft~4St 

ownership of lot 109* was not material. — 
Page «. Sully (1918), 68 Sol. Jo. 66, D. 0. 

807. Add. Annotation : — Refd. Page v. Sully 
(1918), 68 Sol. Jo. 65. 

809. Add. Annotation : — Refd. Loudon Corpn. v. 
Lyons, Son ft Oo. (Fruit Brokers), Ltd. 
(1985), 79 Sol. Jo. 658. 

811. Add. Annotation : — Consd. Benton v. Camp- 
bell, Parker, [1925] 2 E. B. 410. 

818s. .]— An auctioneer who sells a chattel on 

behalf of a principal does not by the mere 
fact of sale warrant his principal’s right to 
sell.— Benton v. Campbell, Parker ft Co., 
[1826] 2 E. B. 410 ; 94 L. J. E. B. 881 ; 
134 L. T. 60; 89 J. P. 187 ; 41 T. L. R. 
662 ; 69 Sol. Jo. 842, D. C. 


Part IX. — Rights and Liabilities in Relation to Third 

Parties. 


818. Add. Annotations Consd. Benton v. Camp- 
bell, Parker, [1925] 2 E. B. 410. Refd. 
London Corpn. v. Lyons, Son ft Co. (Fruit 
Brokers), Ltd., [1936] Ch. 78. 

326. Add. Annotation : — Refd. London Corpn. v. 


Lyons, Son ft Co. (Fruit Brokers), Ltd., [1936] 
Ch. 78. 

887. Add. Annotations:— Retd. Vanderpant v. May- 
fair Hotel Co. (1929), 27 L. 0. R. 752; 

• Harper c. Haden ft Sons, Ltd. (1932), 102 
L. J. Ch. 6. 


AUDIENCE, RIGHT OF. 

See Barristers; Solicitors. 


AUSTRALIA, COMMONWEALTH OF. 

See Dependencies and Dominions. 



Cum 88 — 187 , 
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88. Add. Annotation : — Reid. Jebara v. Ottoman 
Bank, [1827] 2 K. B. 264. 

90a. liability where goods recovered by 

[owner.] — Trover Sc conversion lies for goods 
found So converted although they come 
afterwards to the hands of the party that lost 

them (Boll, C.J.). — Gown v . (1651), 

Sty. 261; 82 B. B. 696. 

91. Add. Annotations : — Held. Leitch (William) 
Sc Co. v . Leydon ; Barr (A. G.) & Co. v . 
Macgeoghegan (1980), 47 T. L. B. 81 ; United 
Fruit Co. v . Frederick Leyland & Co. (1930), 
47 T. L. R. 88. 

96. Add. Annotations : — Gonsd. Halliwell v. Ven- 
ables (1980), 99 L. J. K. B. 858. Refd. The 
Empress (1922), 92 L. J. P. 42 ; Bryce v . 
Hornby (1988), 82 Sol. Jo. 216. 

100. Add. Citations: — sub nom. Parry v. Roberts, 
8 Ad. Sc El. 118 ; 5 Nev. Sc M. K. B. 669 ; 
4 L. J. K. B. 189. 

108a. 8. P . Parry v. Roberts (1885), 8 Ad. Sc El. 
118 ; 6 Nev. Sc M. K. B. 669 ; 4 L. J. K. B. 
189; 111 E. R. 358; sub nom. Barry C. 
Roberts, 1 H. Sc W. 242. 

104. Add. Annotation : — Refd. Bryce v. Hornby, 
(1938), 82 Sol. Jo. 210. 

100. Add. Citation : — sub nom. Anon., Cary, 9. 

, Add. Annotation: — Refd. Bekstin v. Severo 
Sibirsko Gosudarstvemnoe Akcionemoe 


Olsohestro Komseverputj Sc Bank for Rus- 
sian Trade, Ltd., [1988] 1 K. B. 47. 

107. Add. Annotation : — Refd. McAlister (or 
Donoghue) v. Stevenson, [1982] A. 0. 662. 

108* Add. Annotations : — Gonsd. Halliwell v. Ven- 
ables (1930), 99 L. J. K. B. 3 58. Refd. 
Bryce v. Hornby (1938), 82 SoL Jo. 210. 

118. Add. Annotation: — Refd. Sack v. Jones, 
[1925] Ch. 285. 

122. Add. Annotation : — Refd. Smith v. Wood 
(1928), 139 L. T. 250. 

128a. .] — If I have a load of hay, Sc 

another will come Sc mingle his hay with 
mine, in this case 1 may well take Sc detain 
the whole (Croze, J.). — Dowglas v. Kendall 
(1610), as reported in 1 Bulat. 93 ; 80 E. B. 
792. 

125a. 8. P. Price e. Groom (i848), 11 L. T. O. S. 
475, N. P. ; on appeal, 2 Exch. 542. 

181. Add. Annotation : — Gonsd. Lambert e. I. B. 
Comrs. (1927), 12 Tax Cas. 1053. 

181a. Distinct ohattels.] — The doctrine of con- 

fusion of property does not apply to distinct 
chattels like chairs Sc tables, but to com- 
modities such as com, wine, oil Sc the like, 
of which there can be a commingling of sub- 
stance (Bramwell, B.). — Smith v . Tore 
(1802), 3 F. Sc F. 506. 


Part III. — Bailment for 

188. Add. Annotations : — Refd. Goldman v . Hill, 
[191911 K. B. 443 ; The Empress (1922), 92 
L. J. JP. 42; Halliwell v. Venables (1930), 99 
L. J. K. B. 363 ; Bryce v. Hornby (1938), 82 
Sol. Jo. 210. 


Valuable Consideration. 

186. Add. Annotation : — Refd. Goldman v. Hill, 
[1919] 1 K. B. 443. 

187. Add. Annotations : — Gonsd. Winkworth v. 
Baven, [1931] 1 K. B. 652. Refd. Goldman 


containing money. Sc banded it over 
to the manager for the rightful owner, 
who never wae discovered or appeared 
to claim It : — Held : the money wae 
not “ lost/' — H edxxlb t>. Bank or 
Hamilton (1919). 17 B. 0. E. 806.— 
CAN. 

PART 11. SECT. 8. 

108 1. Duties o f borro wer — Measure 
of diUgenee.) — Where an owner of a 
motor oar leaves It at a garage to be 
repaired Sc is given, without charge, a 
motor therefrom for nee in the mean- 
time, he is a bailee from the garage 
proprietor without reward unless It 
he that the work of repairing Is the 
consideration for the loan of the oar. 
He is therefore hound to take reason- 
able care of the oar hired. Sc if it be 
received by him in good condition Sc 
he returns it damaged 6c fails to give 
any aooount of the time, place Sc man- 
ner of the injury, the law will presume 
that he has been negligent. — Bijou 
Motor Parlors v. Keel, [19181 1 
W. W. R. 70S; 89 D. L. R. 410.— CAN. 

10811. — — — Oates to negative 
negHgsnee.) — Pltf. loaned deft, his 
traction engine to be used for hauling 
a gasoline engine to start same. While 
being used tor hauling a separator 
over rough ground toe crankshaft 
broke Held .* the oasis was on deft, 
to negative negligence on his part, Sc, 
not having discharged this onue, he 
wae liable in damme. — Smith v. 
Moats. [19911 l WTW. R. 968 : 66 
D. L. R. 416 ; 14 Bade. L. R. 87.— 
CAN. 

108 ill. . 

Royer (Saak.), (19981 
CAN. 


r -ANDXRSON v. 
D. L. R. 848. — 


108 iv. .] — Defts. having 

delivered their motor-truck to pltf 8. 
to be repaired, pltfs. lent defts. a truck 
for the time their own was under repair. 
The borrowed truck wae injured while 
being driven by defts/ servant. Sc 
pltfs. sued for damages, alleging 
negligence: — Held: defts. were gra- 
tuittous bailees, the bailment being for 
their sole benefit, 6c the onue was upon 
them to prove that they were not 
guilty of even slight nogligenoe. — 
Rtvkrdalb Garage, Ltd. c. Barrett 
Bros., [1980] 4 D. L. R. 429 ; 65 
0. L. h. 616.— CAN. 

PART III. SECT. 1, SUB-SECT. 1. 

138 11. Not liable for theft — 

Motor car left at garage — Garage under 
repair.] — Fournier v. McKenna 
(1981), 67 D. L. R. 726 ; 64 N. 8. R. 
479.— CAN. 

186 11. — ■ .] — A restaurant 

keeper who invites customers to deposit 
artloles of clothing temporarily In a 

g lace provided by him tor that purpose 
a bailee for hire Sc not a gratuitous 
bailee. It is part of the aooommoda- 
tion for which the keeper of the 
restaurant reoeives his recompense 
from his customers. The bailee in 
such a case is bound to exercise 
ordinary diligence in oaring tor the 
artloles entrusted to him ITS liable in 
oase of failure to do so. — M urpht * 
Hart (1919), <68 N. 8. R. 79.— CAN. 

186 III. Stable keeper.}— 

Pltf»*s mare, kept tor him in an open 
stall in deft/s stable, was kicked by 
a hone, which was kept in the adjoining 
open stall. Sc had broken bis halter 
shank during the night Sc got loeee : — 
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Held : as It was not proved that the 
home had ever broken a halter shank 
before, or that the shank was not as 
strong as halter shanks usually were, 
deft, was not liable. — Templeton v. 
Waddinqton (1904). 24 O. L. T. 
Ooo. N. 151.; 14 Man. L. R. 496.— CAN. 

186 Iv. Liability for acts of ser- 

vants .] — A motor car was entrusted by 
its owners to garage proprietors for 
safe custody over night. During the 
night the night watchman in charge 
of the garage took the car out for his 
own purposes, contrary to his em- 
ployers* instructions Sc without their 
knowledge. While being driven by 
the night watchman the oar collided 
with another car Sc was damaged :< — 
Held : as the defenders had delegated 
their duty of keeping the oar safely 
seemed in the garage to their servant, 
liable to r 


they were liable to pursuers for the 
servant's failure in performance. — 
Central Motors, Glasgow, Ltd. v. 
Cess nook Garaob 6 Motor Co., 
[1986] S. C. 796.— SOOT. 

186 v. — .}— Pltf., a customer of 

deft., left his motor-car at deft.** ser- 
vice station to be supplied with gas Sc 
oil Sc washed. There ware no facilities 
at the station tor washing the oar. Sc 
deft.** servant, as was his duty, took 
out the oar, to drive it to a garage to be 
washed. On the way to the garage 
the servant changed his mind Sc drove 
the oar in a no t her direction M npon a 
frolic of his own.** In doing so be 
ran the oar Into a telephone pole Sc 
damaged the oa r:— Held.* deft., ae 
master, wae liable in damages for the 
wrongful act of his servant.— Van 
Orel v. W ar rin g ton, [1989] 1P.L.H. 
94; 68 O. L/R. 148.— GAN. 
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«. Hill (1918), 38 L. J. It. B. 491 ; Welden 
v. Smith, [1924] A. 0. 484. 

140. Add. Annotations : — €omd. Turner v. Civil 
Service Supply Assocn., [1926] 1LB, 60. 
Reid* Goldman v. Hill, [1919] 1 K. I 
448 ; The Santa Catharine (1919), 88 L. J. 1 . 
170 ; Williams v. Curzon Syndicate (1919), 
36 T, L R. 476 * Oibaud v. G. E. By., 
[1921] 2 K. B. 426 ; Reynolds v. Boston 
Deep Sea Fishing A Ice Co. (1923), 88 
T. L. B. 22 ; Butter v . Palmer, [1922] 2 
K. B. 87 ; Layton v. General Steam Navi- 
gation Co. (1923), 130 L. T. 662; Pagan 
v. Green A Edwards (1926), 70 Sol. Jo. 186 ; 
Gosse Millard v. Canadian Government Mer- 
chant Marine, American Can Co. v. Canadian 
Government Merchant Marine, [1927] 2 K. B. 
432 ; Calico Printers* Assocn., Ltd. v . 
Barclays Bank (1930), 145 L. T. 51 ; Aslan 
v. Imperial Airways, Ltd. (1983), 49 T. L. R. 
416 ; Brooks Wharf A Bull Wharf, Ltd. v. 
Goodman Bros., [1937] 1 K. B. 534. 

140a. Car driven “at customer’s sole risk.”] — 

The owner of a motor car deposited the car 
for sale on commission with deft., the keeper 
of a garage, upon the terms of a printed 
document containing the clause j “ Cus- 
tomers* cars are driven by our staff at 
customers* sole risk.” The car was sent out 
by deft, in charge of one of his drivers to be 
shown to a prospective purchaser, A was 
injured owing to the negligence of the driver : 
— Held: the above clause protected deft, 
from liability for the negligenoe of his 
servants. — R utter v. Palmer, [1922] 2 
K. B. 87 ; 91 L. J. K. B. 657 ; 127 L. T. 419 ; 
38 T. L. R. 655 ; 66 Sol. Jo. 676, O. A. 

Annotations Apld. Forbes. Abbott & Leonard e. G. W. Ry. 
(1927), 138 T. L. 286. Oonsd. Calico Printers* Asaoon., 
Ltd. v. Barclays Bank (1931). 145 L. T. 51. Betd. Durn- 
ford v. G. W. Rly. (1027), 43 T. L. R. 627 : Aslan v. 
Imperial Airways, Ltd. (1933), 149 L. T. 276. 


140b. No liability for any accident or damage 

— Whether bailee liable for negligence.] — 

Pltf., the owner of a steam trawler, sent the 
trawler to be examined on a slipway belonging 
to deft, co., who were ship repairers. A 
clause in the contract under which defts. 
allowed the use of their slipway provided 
thht “ All persons using the slipway must 
do so at their own risk & no liability whatever 
shall attach to the co. for any accident or 
damage done to or by any vessel either in 
taking her to the slip or when on it or when 


launching from it. . . .’* The trawler was 
put on the cradle A was drawn out of the 
water, but suddenly Bhe fell over on her side 
A was damaged. In an action for negligence : 
— Held : the above olause, though it did not 
expressly mention negligenoe, protected defts. 
from liability. — Reynolds v* Boston Deep 
Sea Fishing A Ice Co., Ltd. (1922), 38 
T. L. R. 429, 0. A. 


Annotations : — Distd. Forbes, Abbott Sc Leonard v. Great 
Western Ry. (1927), 96 L. J. K. B. 995. Oonsd. Oalioo 
Printers * Assocn . , Ltd. v. Barclays Bank (1931), 145 L. T. 
51. Betd. Rutter v. Palmer, [19221 2 K. B. 87 ; Ajriyi v . 
Imperial Airways, Ltd. (1933), 149 L. T. 276. 

141, Add. Annotation : — Retd. Ooldman v. Hill. 
[1919] 1 K. B. 443. 


142. Add* Annotation : — Refd. Layton v* General 
Steam Navigation Co. (1028), 130 L. T. 662. 


143. Add. Annotations : — Oonsd. Brooks Wharf A 
Bull Wharf, Ltd. v. Goodman Bros., [1937] 
1 K. B. 534. Retd. Gosse Millard v. Canadian 
Government Merchant Marine, American 
Can Co. v. Canadian Government Merchant 
Marine, [1927] 2 K. B. 432. 


144. Add. Annotations : — Oonsd. Layton v. General 
Steam Navigation Co. (1923), 130 L. T. 662 ; 
Gosse Millard v . Canadian Government Mer- 
chant Marine, American Can Co- v. Canadian 
Government Merchant Marine, [1927] 2 K. B. 
432 ; Calico Printers* Assocn., Ltd. v. 
Barclays Bank (1930), 145 L. T. 51. Refd. 
Goldman v. Hill, [1910] 1 K. B. 443 ; The 
Santa Catharina (1919), 88 L. J. P. 170; 
Williams v. Curzon Syndicate (1919), 35 
T. L. R. 475 ; Fagan v. Green A Edwards 
(1925), 70 Sol. Jo. 186; Turner v . Civil 
Service Supply Assocn., [1926] 1 K. B. 50 ; 
Brooks Wharf A Bull Wharf, Ltd. v. Good- 
man Bros., [1937] 1 K. B. 634. 


145. Add. Annotation: — Oonsd. Pennington v* 
Reliance Motor Works, [1923] lK.fi. 12 7. 
148. Add. Annotation .•—Refd. British Trawlers 
Federation, Ltd. v. London A North Eastern 
Ry. Co. (1932), 147 L. T. 313. 

169. Add. Citation .-—88 L. J. K. B. 66. 

Annotation : — Refd. Auchteroni v. Midland 
Bank, [1928] 2K.B.294. 

163. Add. Annotations : — Consd. Gibaud v. G. E* 
Ry., [1021] 2 K. B. 426. Apld. Buerger v . 
Cunard S.S. Co., [1926] 2 K. B. 646. Refd. 
The Cap Palos, [1921] P. 458 ; L. A N. W. 
Ry. v. Neilson, [1922] 2 A. C. 263; The 


141 iv. — .1 — Where a bailee 

for reward, or a person who is under 
the same legal obligations as snob a 
bailee. Is sued for the loes of goods, the 
onus of proving that the loss did oot 
occur through any want of reason- 
able oare on the part of deft, or his 
employees la upon deft. — Makoweb, 
McBeath Sc Oo., Proprietary, Ltd. 
e. Dalobty Sc Co., Ltd., [19211 
Y. L. R. 865. — A US. 


141 v. .1— The burden is 

on pltf. in the first Instance to establish 
negligenoe, but where the loss is 
established or the goods are not 
returned, a sufficient oaee is raised 
against toe bailee to pat him upon his 
defence. The law in such oaee pie- 
sttmse negligenoe to be the oauee of 
the lose or non -return. Where there 


for the oon 


i of his neglect. — 


Toneequeno 

Murfitt v. Blast (1919), 52 NT 3. ft. 
79.-— CAM. 


141 vi. .] — Cammakbt V. 

Grasswold (Alta.). [1926] 2 D. L. R. 
1062.— CAN. 

141 vil. .1 — Where goods 

stored with a bailee for reward arc 
damaged while under his charge the 
onus is on him of showing that he took 
all reasonable oare to prevent such 
damage. In an action against a 
garage proprietor for damage to a 
motor oar caused by a fire of unknown 
origin which broke out in the garage 
in whioh the oar was stored some hours 
after the apparent complete extinguish- 
ment of a previous fire which had 
occurred on the evening prior to the 
morning on whioh the fire in question 
herein started :■ — Held : the finding of 
the trial fudge that the proprietor 
had discharged the onus on him of 
disproving negligence was warranted 
by the evidence Sc, therefore, should 
* ~ ho v. Columbia 


Ltd., [19301 1W.W.R. 159 ; 
* ~ l -a. a r. i«s — 


1 D. L. R. 815 2 42 
(19291 4 D. L. ft. 
636.— CAN. 


1064 ; 2 W. 

9 


sa. Goods stored in unsuitable 
temperature.) — Deft, held liable for 
storing meat in a room used for storing 
beer, whioh requires a different 
temperature. — Rinehart v. Inland 
I ok Sc O OLD Storaob Oo. (1995), 2 
D. L. R. 80S.— CAN. 

sd. Car left in car park — Ticket 
limiting liability — Notice.-*- The owner 
of a oar park tollable on loss of the car 
when the words on the ticket issued 
limiting liability were so small as not 
to be noticeable. — Spooner v. Stark - 
MAN, [1937] 2 D. L. R. 682 ; O. K. 
542.— CAN. 


PART HI. SECT. 1, SUB-SECT. 2. 

157 Iv. Ship received in dry 

dock— Injury by water when moored 
in unsafe place.) — Porter Sc Son* v. 
Mum Bros. Dry Dock Oo.. [19291 2 
D. L. R. 561 ; 63 O. L. R. 437.— CAN. 


161 vi. Read now M 143a f. M 
161 vil. Read now “ 168a U.* 




Cum 168— 192a. English and Empire Digest Supplement, 


Refrigerant, [1025] P. 130 ; Tate & Lyle, 
Ltd. v . Hain S.S. Co. (1034), 151 L. T. 240 ; 
A/S. Rendal v. Arcos, Ltd., [1937] 3 All E. R. 
677. 

168a. Evidence of negligence — Failure to 

examine goods periodically.] — Reaps.* wheat 
wa a stored at applts.* warehouse, which 
was allowed to become congested with grain 
of various kinds, including maize, which 
had a special tendency to heat, & applts. 
were in consequence unable to fulfil the 
obligation they were under to reaps, to exe- 
cute their orders to turn & cool as expe- 
ditiously as they were bound to do. Reaps.* 
wheat was moist, & there was evidence that 
even a small rise in the surrounding tem- 
perature might, unless it was expeditiously 
turned, cause it to heat : — Held : applts. 
were liable. — Liverpool Grain Storage & 
Transit Co., Ltd. v. Charlton A Bagshaw 
(1018), 146 L. T. Jo. 20, H. L. 

164. Add. Annotation : — Retd. Goldman v. Hill, 
[1010] 1 K. B. 443. 

108. Add. Annotations : — Generally , Refd. Lloyds 
Bank v . Chartered Bank of India, Australia & 
China, [1929] 1 K. B. 40 ; The Arpad, [1934] 
P. 189. 

170. Add. Annotation : — Refd. Aslan v. Imperial 
« Airways, Ltd. (1933), 140 L. T. 270. 

171. Add. Annotation : — Good. Engel v. Lan- 
cashire & General Assce. (1925), 41 T. L. R. 
408. 

184. Add. Annotation Refd. L. & N. W. Ry. 
v. Hudson, [1920] A. C. 324. 

187. Add. Annotation : — Apld. Caldecutt v. Piesse 
(1932), 49 T. L. R. 20. 

100. For “ Company not responsible for package 
over £10,'* read “ Company not responsible 
for package over stated value." 

Add. Annotation : — Refd. Gibaud v. G. E. Ry. 
(1021), 126 L. T. 70. 


102. Add. Annotation : — Consd. Gibaud v. G. E. 
Ry., [1921] 2 K. B. 426. 

192a. Loss of luggage left Outside cloak- 

room.] — A condition in a railway cloak-room 
ticket purporting to exempt the railway co. 
from responsibility for articles above a 
specified value depoaited in the cloak-room 
except on certain terms, A assented to by the 
person taking the ticket, is not prevented 
from being part of the contract & from pro- 
tecting the co. merely because it is unreason- 
able, provided that it be not so extravagant 
as to imply, & there is no other evidence to 
show, that that person’s assent to it has been 
obtained by fraud, or so irrelevant as to be 
foreign to the contract. 

PJtf. took his bicycle to the cloak-room 
at a station of deft. co. for the purpose of 
depositing it there, paid to the official the 
charge demanded, & received a ticket pur- 
porting to be a cloak-room ticket upon the 
face of which was legibly printed the follow- 
ing condition : “ The co. will not be in any 
way responsible in respect of any article 
deposited the value whereof exceeds £5, 
unless at the time of deposit the true value 
& nature of the article shall have been de- 
clared, & Id. per £1 sterling of the declared 
value be paid for each day or part of a day 
in addition to the ordinary cloak-room 
charges.** The value of the bicycle exceeded 
£5, but pltf. made no declaration* of value 
or additional payment. The bicycle was 
standing at the open door of the cloak-room, 
but the official told pltf. to leave it there as 
he would put it away. When pltf. returned 
to claim the bicycle it could not be found. 
In an action by pltf. against defts. for the 
value of the bicycle defts. relied upon the 
above condition. It was found in effect 
that pltf. knew that there was printing on 
the ticket, that he believed it contained a , 
condition, & that defts. had done sufficient 
to give pltf. notice of the condition ; & it 


163a ill. . ]— Pltf . 

placed apples In the cool stores of deft. 
The apples were In Rood order Sc con- 
dition when they were placed In the 
store. Several months later the apples 
were taken out of the store con- 
siderably damaged Sc deteriorated : — 
Held : It was the duty of deft, being a 
bailee for reward to provide a cool 
store fit for the purpose intended. Sc 
to maintain the proper temperature 
8c proper circulation of cold air In 
the store by efficient means, Sc to store 
the apples in suoh manner as would 
ensure aooess of the oold air to the 
fruit : 8c as fruit was liable to be 
Injuriously affected by failure to 

K rform any of these duties. Sc might 
come affected at any time, it was the 
duty of deft, to Inspect the fruit in the 
store at reasonable times, Sc. If Indica- 
tions of deterioration were observed, 
to notify pltfs.. Sc. If necessary Sc 

S raoticable, to take steps to protect 
He goods from further damage. — 
Aurora Trading Co., Ltd. Sc. Jack- 
son *. Nelson Freezing Co., Ltd., 
[19221 N..Z, L. R. 662.— N.Z. 

163a lv. Failure to inspect 

premises — Defective wharf.) — Held : the 
collapse of the wharf was due to 
failure of worm-eaten piles supporting 
It, Sc suoh defect should have been 
known if proper diligence had been 
used in inspection. — Furnrss Withy 
OO., Ltd. s. Ah L iN (1918), 42 D. L. R. 
97.— CAN. 

•p. Delivery to purchaser without 
production of lake-Sdls of lading.Y- 


II eld : defts., an elevator oo., to whom 
the goods had been shipped for storage, 
were liable. — Northern Grain Co., 
Ltd. v. Goderich Elevator & Tran- 
sit Co., Ltd., [1926] 1 D. L. R. 297; 
U926J S. C. R. 120.— CAN. 

172 11. .]— Pltf. delivered goods 

to defts., a warehouse oo., for storage. 
The warehouse contract provided that 
the responsibility of the oo. “ for the 
oontents of any piece or package is 
limited to the sum of $50, unless the 
value thereof is made kuown at the 
time of storage Sc receipted for in the 
sohedule ; an additional charge will 
be made for higher valuation/’ The 
goods, which were in several packages, 
were stored without a declaration of 
value Sc without any additional charge 
for a higher valuation. Through the 
negligence of defts. ’servants, the goods 
were Inoluded in a shipment of other 
goods Sc sent to England. Some of 
pltf.’s goods were lost. Sc others 
damaged : — Held : the amount which 
pltf. was entitled to reoover was 
limited by the clause of the warehouse 
oontraot. — Maunsell e. Campbell 
Security Fireproof Storage Sc 
Moving Co., Ltd./[1921] 2 W. W. R. 
348 ; (1921] 2 W. W. R. 579. — CAN. 

173 ill. .] — A oold storage oo. 

gave a reoeipt for hops stored with 
them which core. “ The co. will use 
every endeavour in taking care of all 
goods oomdgned to its oharge. bnt 
will not be held responsible for any 
damage whatsoever. ... All goods 
are rebel ved subject to the conditions 

10 


on the back of this receipt.” The first 
condition on the back was, •• The co. 
will use every endeavour in taking 
care of all goods consigned to its 
charge, but will not be held responsible 
for loss or damage to goods stored 
through maintaining too high or too 
low a temperature in the stores, failure 
of machinery, buildings or plant fire, 
or any other oause whatsoever other 
than theft ” : — Held : the contract 
meant that defenders promised to do 
their utmost to take care of the bops, 
but that, If their efforts were unsuc- 
cessful for any cause other than theft, 
they were not to be liable In damages. — 
Ballingall 8c Son v. Dundee Ice 
& Cold Storage Co. (1924) S. G. 
238.— SCOT. 


st. No liability for damage by 
accidental fire .] — In an action against 
the operators of a terminal dock ware- 
house for damages caused by fire to 
goods received therein for shipment : — 
Held : in respect to the origin of the 
fire, the maxim res ipsa loquitur did 
not apply. Sc as no evidence of negli- 
gence had been adduced Sc no foots 
proved warranting an inference of 
negligence and the cause of the fire 
was incapable of being traced, the fire 
was one which had “ accidentally ** 
begun within sect. 86 of 14 Geo. IH, 
1774, c. 78 (Imp.) & defts. were not 
liable in respect of the commencement 
of the fire. — Des Brisay v. Canadian 
Government Merchant Marine, 
Ltd., [1938] 3 W. W. R. 209; 4 
D. L. R. 798 ; 53 B. C. R. 207.— CAN. 
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was not found & there was no evidence to 
show that pltf.’s assent to the condition had 
been obtained by fraud. It was further 
found that owing to the negligence of the 
official in leaving the bicycle at the door of 
the cloak-room it had been stolen : — Held : 

(1) assuming that the condition was un- 
reasonable which, serhble , it was not, defte. 
were not, merely on that ground, prevented 
from relying upon it, inasmuch as it was not 
so extravagant as to imply that pltf.’s assent 
to it had been obtained by fraud, or so 
irrevelant as to be foreign to the contract ; 

(2) defts. were protected by the condition, 
although the bicycle had not been deposited 
within the cloak-room ; (3) on the above 
facts Sc findings judgment should be entered 
for defts. — G ibaud v. Great Eastern Ry. 
Oo., [1921] 2 K. B. 420 j 90 L. J. K. B. 535 ; 
125 L. T. 70 ; 37 T. L. R. 422 •, 06 Sol. Jo. 
454, O. A. 

Annotations: — As to (2) Consd. L. Sc. N. W. Ry. v. Nellson# 
[1922] 2 A. C. 263. Refd. Armour v. Walford (London). 
[1921] 3 K. B. 473 ; The Cap Palos, [1921] P. 458 ; 
Nunan v. Southern Ry. (1923), 130 L. T. 131; Buerger v. 
Cunard S. S. Co., [1925] 2 K. B. 646: The Refrigerant, 
[1925] P. 130. GeneraXly/, Refd. Foscolo Mango & Co. v. 
Stag Line, Ltd., [1931] 2 k. B. 48 ; H. M. FTHumphrey, 
Ltd. v. Baxter, Hoaro & Co. (1933), 149 L. T. 603 ; Ashby 
v. Tolhurst, [1937] 2 K. B. 242 ; A/S. Rendal v. Arcos, 
Ltd., £1937] 3 All E. R. 577. 

194. Add. Annotation : — Consd. Gibaud v. G. E. 
Ry. (1921), 125 L. T. 70. 

195a. .] — Dover v . Mills (1831), 

6 C. & P. 175 ; 172 E. R. 928, N. P. 

Annotation: — Refd. Colepepp ret?. Good (1832), 5 C. & P. 380. 

197. Add. Annotations : — Expld. & Distd. Thomp- 
son v. London, Midland Sc Scottish Ry. Co., 
[1930] 1 K. B. 41. Consd. Gibaud v. G. E. 
Ry. (1921), 125 L. T. 70. Apld. Ehinger v. 

S. E. Sc C. Ry. Sc The Pullman Car Co. (1922), 
38 T. L. R. 078 ; Hearn v. Southern Ry. 
(1925), 41 T. L. R. 305. Consd. Thompson v. 
L. M. Sc S. Ry. (1929), 98 L. J. K. B. 015. 
Apld. L’Estrange v. Graucob, Ltd., [1934] 2 
K. B. 394. 

198. Add. Annotations : — Apld. Thompson v. L. M. 
Sc S. Ry. (1929), 98 L. J. K. B. 015. Refd. 
Gibaud v. G. E. Ry. (1921), 125 L. T. 70. 

199. Add. Annotation : — Refd. Bryce v. Hornby 
(1938), 82 Sol. Jo. 210. 

201. Add. Annotations : — Refd. Foster v. Driscoll, 
Lindsay v. Attfield, Lindsay v. Driscoll, 
[1929] 1 K. B. 470 ; Alexander v. Rayson, 
[1930] 1 K. B. 109. 

203. Add. Annotation : — Refd. Bottomley v. Ban- 
nister (1931), 101 L. J. K. B. 40. 

207. Add. Annotation : — As to (2) Refd. Franco- 
British Ship Store Co. v. Ootnpagnie des 
Chargeurs Fran^aise (1920), 42 T. L. R. 735; 

211. Add. Annotations : — Refd. Geddlingv. Marsh, 
[1920] 1 K. B. 008 ; Aslan v. Imperial Air- 
ways, Ltd. (1933), 49 T. L. R. 415. 

212. Add. Annotation : — Apld. Point Anne 
Quarries v . The M. F. Whalen (1922), 39 

T. L. R. 37. 

215. Add. Annotations : — Consd. The Kate, [1935] 
P. 100. Refd. Britannia Hygienic Laundry 
Co. v. Thomycroft (1920), 135 L. T. 83; 
Dobell C. (G.) Sc Co. v. Barber Sc Garratt 


(1930), 47 T. L. R. 00 ; Cammell, Laird Sc 
Co. v. Manganese Bronze Sc Brass Co., [1933] 

2 K. B. 141. 

216a. Duty to keep in repair.]— Where a person 
hires a specific thing for the purpose of using 
it, there is an implied contract on the part 
of the letter that he will in the meantime 
keep the thing, as I should say, in repair, 
that is, he will not by want of reasonable 
care after the contract is made allow it to 
become worse than it was at the time the 
contract was made (Brett, L.J.). — Robert- 
son v. Amazon Tug Sc Lighterage Co. 
(1881), as reported in 7 Q. B. D., at p. 000, 
C. A. 

Annotations Refd. The West CJook, [1011] P. 208 ; The 
Glenmorven, [1913] P. 141. 

218. Add. Annotations : — Folld. Mintz v. Silverton 
(1920). 36 T. L. R. 399. Refd. Williams 
v. Curzon Syndicate (1919), 35 T. L. R. 475. 

218a. Agreement to insure ohattel — Against “ all 
risks.”] — Defts. hired a crane-barge from 
pltfs., one of the terms of the contract being 
that pltfs. would insure the crane against all 
risks, defts. paying the premium. Pltfs. 
took out a policy covering, as they thought, 
all risks. The crane, when proceeding to 
lift a load, broke away from its bedplate Sc 
fell over Sc was damaged. It was then found 
that the accident was not covered by the 
policy, Sc defts. refused to pay for the 
damage. In an action for breach of contract : 
— Held t though defts. had failed to discharge 
the onus which was upon them, of proving 
that what happened was not the result of 
negligence by their servants, yet, as the 
agreement in regard to insurance was 
intended to be an arrangement for the benefit 
of both parties, Sc as the accident came within 
the description “ all risks ” Sc defts. had 
stipulated that they were not to bear those 
risks, the action failed. — Brice Sc Sons v . 
Christiani Sc Nielsen (1928), 44 T. L. R. 
335 ; 72 Sol. Jo. 172. 

219. Add. Annotation : — Refd. Bryce v. Hornby 
(1938), 82 Sol. Jo. 210. 

223. Add. Annotation: — As to (1) Refd. Gosse 
Millard v. Canadian Government Merchant 
Marine, American Can Co. v. Canadian Govern- 
ment Merchant Marine, [1927] 2 K. B. 432. 

224. For the existing paragraph substitute as 
follows: — Obligation to keep In repair — 
Agreement lor redellvery In good working 
order.] — Schroder v . Ward, No. 237, post. 

226. Add. Annotations : — Refd. Mertens v. Home 
Freeholds Co., [1921] 2 K. B. 520; Kursell 
v. Timber Operators Sc Contractors, [1927] 1 

K. B. 298 ; First Russian Insce. v. London 
Sc Lancashire Insce., [1928] Ch. 922$ The 
Penelope, [1928] P. 180 $ May v. May, [1929] 
2 K. B. 380 ; Walton Harvey, Ltd. v. Walker 
Sc Homfrays, Ltd., [1931] 1 Ch. 274 ; Kulu- 
kundis v. Norwich Union Fire Insurance 
Society, [1930] 2 All E. R. 242. 

227. Add. Annotations : — Refd. Coldman v . HilJ, 
[1919] 1 K. B. 443 ; The Empress (1922), 92 

L. J. P. 42 ; Bryce v. Hornby (1938), 82 
Sol. Jo. 210. 

232. Add. Annotation : — Consd. Aitchison v. Page 
Motors, Ltd. (1935), 154 L. T. 128. 


PART IIL SECT. 2, SUB-SECT. 8.— A, 

231 If. .] — A bailee is not liable 

for damages done to a ohattel through 


the negligence of his servant where the 
servant at the time the injury was done 
was not acting In the course of his 

n 


employment.— S outh Island Motors, 
Ltd. v. Thacker, [1931] N. Z. L. R. 
1104— N.Z. 


8 * 
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888* Add. Annotation : — ConM* Aitchison v. Page 
Motors, Ltd. (1985), 154 L. T. 128. 

288a. Hire of electric oooker — No alteration 

or addition to be made— What amounts to.}— 
Egham-Staines Blejctbiotty Co., Ltd. v. 
Gas Light do Coke Co. (1987), 81 Sol. Jo. 
649. 

241. Add. Annotation: — Folld. Taylor v. Thompson 
(1929), 69 L. Jo. 116. 

244a. .] — Automobile & General Finance 

Corpn., Ltd. v. Morris (1929), 73 Sol. Jo. 451. 

244b. Taylor v. Thompson (1930), 69 

L. Jo. 116; 169 L. T. Jo. 101; [1930] 

W. N. 16. 

244c. Sale of Goods Act, 1898 (c. 71), s. 1.] — 

Pltfs. negotiated by letter with defts. for the 
purchase of a certain machine. A letter 
from defts., which contained an estimate, 
stated that the estimate was subject to con- 
conditions printed thereon. One of the con- 
ditions provided that : “ In lieu of any 

warranty or condition implied by law, we 
guarantee that the materials . . . are of the* 
best quality,* * A that defts. would replace 
any part broken or unduly worn within 
■ 12 months. After further negotiations defts. 

sent to pltf. a hire-purchase agreement ex- 
, pressed in a covering letter to be drawn up in 
accordance with the terms stated in the letter 
above mentioned. The hire-purchase agree- 
ment provided that ; “ This agreement 

embodies the entire agreement as to the hir- 
ing of the machinery.** There was in the 
agreement no exclusion of any warranty or 
condition. The hire-purchase agreement was 
duly entered into. The machine proved 
unsatisfactory A pltfs. brought an action 


for breach of warranty. The judge held that 
the correspondence formed no part of the 
contract between the parties A he gave judg- 
ment for pltfs.: — Held: (1) upon the evi- 
dence the correspondence formed part of the 
contract between the parties ; (2) defts.’ 

liability for warranty & condition was ex- 
cluded by the correspondence do pltfs. could 
not succeed in their action; (3) since the 
hire-purchase agreement was an irrevocable 
agreement to sell on the part of the owner, it 
was a contract for the sale of goods within 
Bale of Goods Act, 1893 (c. 71), s. 1, do the 
statutory warranties do conditions would be 
implied. — Felston Tile Co., Ltd. v. Win- 
get, Ltd., [1936] 3 All E. R. 473, C. A. 

245. Add. Annotations : — Dlstd. Taylor v. Thompson 
(1929), 69 L. Jo. 116. Consd. Lewis v. Thomas, 
[1919] 1 K. B. 319 ; Blakey v. Pendlebury’s 
(1931), 47 T. L. R. 503 ; Be Geor,, 
Inglefleld, Ltd. (1932), 48 T. L. R. 536; 
Modem Light Cars, Ltd. v. Seals (1933), 49 
T. L. R. 503 ; Karflex, Ltd. v. Poole, [1983] 

2 K. B. 251. Refd. South Bedfordshire 
Electrical Finance, Ltd. v. Bryant, [1938] 

3 All E. R. 580. 

247a. What amounts to hire purchase agreement.] 

— The purchaser of a motor car entered into 
an agreement with the vendors, motor traders, 
under which she signed a promissory note 
covering 24 monthly instalments payable 
under the agreement. That promissory note, 
which was stated in the agreement to be 
given do received not as payment of the 
monthly instalments but as collateral security 
for the due payment thereof, was made pay- 
able to the vendors, indorsed by them, do 
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n. What amounts to hire-purchase 
agreement .] — In order that an agree- 
ment may be classed as a hire-purchase 
agreement, the hirer’s right to exercise 
his option to purchase need not be 
unfettered, unqualified. Sc absolute. — 
Broadley v. Checker Cab Co. 
(Australia), Ltd. (1031), 48 N. 8. 
W. W. N. 44.— AUS. 

241 vl. .) — Pltf. handed over 

nine motor lorries to deft., receiving 
from Mm tts.5,000 upon the fcermB of a 
written agreement, the material parts 
of which were as follows : — “ I have 
to-day agreed to sell to you on the hire- 
purchase system for Bs. 26,000 my 
nine lorries ... in consideration of 
payment as under. In oase of failure 


whether it was to be a new or a second- 
hand oar. In the order resp. agreed to 
pay a deposit & the balance of the 
purchase money by Instalments Sc to 
execute applt. *s usual form of hire- 
purchase agreement. On the order 
form it was stated that all new oars 
were sold subject to a guarantee which 
was set out, which did not include a 
guarantee that the car was new ; Sc 
that no guarantee was given with 
second-hand can. Resp. also signed 


net considered as sold until the final 
payment has been reoeived. The 
purchaser has no, right to mortgage or 
dispose of any lorries until the full 
amount has been paid Sc [pit .] or his 
nominee has the right to seise the lorries 
wherever they may be. The con- 
sideration money is to be paid as 
under. As against the payment of 
Rs.5,000 I have to-day given to you 
delivery of all the nine lorries. Sc also 
a letter addressed to the, Commissioner 
of Polioe to transfer the lorries to your 
name ** : — Held : the agreement was 
an agreement for sale. — Colb v. 
NanalalMorarji Dare (1924 hi. L.R. 
49 Bom. 172.— IND. 

Ml vU. .}— Applt., whlofc waa 

a oo. carrying on the business of sailing 
new Sc secondhand motor oars, aoeepted 
an order from resp. tor a motor oar, 
which was written upon one of app&’s 
order forms, the order dosqrlbingthe 
same but not stating in the description 


the owner of the truck on payment in 
full of the instalments Sc a rupee extra, 
On failure on part of the hirer to pay 
any instalment as it became due, the 
owner was entitled to seise the truck 
Sc credit its value as against the amount 
due but subject to a condition that the 
owner in no oase would, credit tins hirer 
with more than the amount still due 
on the oontraot; — Had: the agree- 


thereln, the description being similar 
to that in the order form, Sc repeated 
the provisions as to guarantee above 
referred to ; Sc this agreement excluded 
any implied “ warranty undertaking 
or agreement other than is herein set 
forth.** The car delivered by applt. to 
resp. was not new : — Held : the con- 
tract between the parties was con- 
stituted by the order Sc the hire- 
purchase agreement ; Sc that, when 
read together, they constituted an 
agreement for the Bale, Sc not merely 
for the hire, of the oar. — Marcus 
Clark (Australia), Ltd. v. Brown 
(1928), 40 O. L. R. 640 ; [19281 V. L. R. 
293 ; [1928] Argus L. R. 189.— AUS. 

841 vili. .J — A hire-purchase 

agreement relating to a motor truck 
provided for payment in nine monthly 
instalments. The hirer oould become 


acond- ment though in form is one of hire, 
*eed to its object is to provide for a oontraot 
of the of sale In which security to the seller 
i 8c to is provided for due payment of the 
! hire- purchase price. — Maung Ba Oh v. 

order Motor House Co. (1929), I. L. R. 7 
sv oars Ran. 431. — IND. 

241 be. .] — When it is clear from 

Jr. £ the agreement that the party taking 
ririth the chattel, called the hirer or lessee, 
atm™) 111111 to 2*7 the full amount of oonsidera- 

tion mentioned in the agreement, even 
though the payment is by instalments, 
& that amount is sufficient to cover 
[rfmiilr the purchase price of the ohattel, or 
when it is clear from the agreement 
that the hirer or lessee cannot at any 
time during the period mentioned in 
the agreement return the ohattel to 
ZuTlmai the other party called the owner, or 

—ft. 8 ?? lessor. Sc absolve himself from the 

obligation to make further payment, 
. the agreement is really an agreement 

8 for rale Sc not for hire. 

1 It the hirer Is not bound to pay the 

full amount of the purchase price, or 
if he oan terminate the hiring at any 
time by delivering the* chattel to the 
uuyot* other party, the agreement Is in form 
■ t to Sc in substanoe an agreement for hire, 
ATTfi & *9 that the hirer has obtained is an 
-aub. option to purchase. — Bhuui v. Bom- 
bat Trust Corpn., Ltd. <1929), 
L L. B. 61 Bom. 381.— IND. 

onthlr MS UL .J— The ementtel feature 

eooxne of a true hire-purchase agreement, as 
t ent in distinguished from a sale, is that the 
extra, hirer should have a right to terminate 

60 pay the agreement at his pleasure. — 

the MaHABATJBE PRASAD V. PALMER (1932), 
L L. R. 54 ; AIL 781.— IND. 

mount 

tatthe 847 L Sate of Goods Act, 1895 — 

e hirer Option otUg .) — A hsre-purehaae agree- 
til due ment conferring an option to mum 
agree- the goods Is not an agreement to sell 
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subsequently discounted with a banking co. 
The purchaser of the motor car, contrary 
to the terms of the agreement A during 
its currency, sold the motor, car to a third 
party, from whom it was bought by deft. 
On a claim by the original vendors claiming 
damages from the deft, for conversion of 
the motor oar : — Held : the agreement 
between pltfs. A the original purchaser was 
a hire-purchase agreement; that the pro- 
missory note was given by way of collateral 
security only, A not by way of payment, 
conditional or other ; A pltfs. were therefore 
entitled to recover possession of the motor 
car. — Modern Light Oars, Ltd. v. Beads, 
[1034] 1 K. B. 32 ; 102 L. J. K. B. 680 ; 
149 L. T. 285 ; 49 T. L. B. 603 ; 77 Sol. Jo. 
420. 

249. Add. Annotation: — Consd. Modem Light 
Oars, Ltd. v. Seals (1933), 49 T. L. E. 603. 

252a. Liability for minimum payment — 

Termination of agreement by hirer. ]-~H. hired, 
under the terms A conditions of a hire- 
purchase agreement, a tandem bicycle for 
the term of fifty-three weeks at small weekly 
payments. By cl. 6 of the agreement H. 
was given an option of terminating the 
hiring at any time by returning the bicycle 
but remaining liable for the rent up to the 
date of the return A for all other sums pay- 
able under the agreement A damages (if any) 
for any breach of any term of the agreement. 
By cl. 7 it was agreed that in the event of the 
hiring being determined no allowance or 
credit, etc., should be allowed to H., but he 
was to pay by way of compensation for 
depreciation of the goods in addition to any 
other sums payable thereunder such sums as 
with the amount previously paid for rent 
should make up a sum equivalent to not less 
than one-half of the total amount including 
the option purchase price payable under the 
agreement. H. having returned the bicycle 
in pursuance of cl. 5 after having paid only 
one instalment, pltfs. claimed a sum of 
£6 16s. 6 d., being as to £1 4 a. arrears of rent, 
& as to £5 12s. 6 d., the further sum due 
under cl. 7. The county ct. judge having dis- 
allowed the latter amount as bemg a penalty, 
but having awarded pltfs. the sum of £1 1 5s. 
as damages in lieu thereof, pltfs. now 
appealed : — Held : no question as to pltfs.* 
claim under cl. 7 being liquidated damages 
or in the nature of a penalty arose, A there- 
fore the money for which the hirer had made 
himself liable had to be paid A the claim 
could not be impeached on any principle of law. 
— Associated Distributors, Ltd. v. Hall, 
[1938] 2 K. B. 83 ; [1938] 1 All E. R. 511 ; 
107 L. J. K. B. 701 ; 158 L. T. 236 ; 54 T. 
L. R. 433 ; 82 Sol. Jo. 136, C. A. 


252b. Delivery — Refusal at hirer to take delivery — 
Remedy of owner,] — Under a hire-purchase 
agreement deft, agreed to hire from pltfs. a 
cash register for ten months certain at an 
agreed monthly rental payable in advance 
with an option to purchase on payment of a 
fixed sum within one month after payment 
of all the rent for the agreed period of hiring. 
Deft, in breach of his contract refused to 
accept delivery of the register. Pltfs. issued 
a default summons in the county ct. for rent 
accrued due up to the date of the summons : — 
Held : no actual debt had been incurred A 
the action was not maintainable, pltfs.* 
remedy being in damages only. — National 
Cash Register Go. v. Stanley, [1921] 3 
K. B. 292 $ 90 L. J. K. B. 1220 ; 125 L. T. 
765 ; 37 T. L. R. 776 ; 65 Sol. Jo. 643, D. 0. 

254. Add . Annotation: — Refd. Albemarle Supply 
Go. v. Hind (1927), 43 T. L. R. 783. 

255. Add. Annotation : — Refd. Albemarle Supply 
Go. v. Hind (1927), 43 T. L. R. 783. 

256a. After unsatisfied judgment for instal- 

ments.] — Deft, had entered into a hire- 
purchase agreement with pltfs. for the 
acquisition of a cold-room. Several instal- 
ments being in arrear, pltfs. brought an 
action, & obtained judgment for the amount 
of the instalments due. As the judgment 
remained unsatisfied, pltfs. retook possession 
of most of the cold-room, but were prevented 
from retaking all of it. They therefore 
brought the present action to recover the 
rest of the goods. It was contended by deft, 
that the result of the judgment in the first 
action, being an action to recover the value 
of the chattel, had the effect of terminating 
the contract & transferring the ownership 
of the chattel to deft. : — Held : the first 
action was merely one for instalments due, 
& did not operate to transfer the ownership 
in the chattel. As there was still a breach of 
contract, pltfs. were entitled to recover 
possession. — S outh Bedfordshire Elec- 
trical Finance, Ltd. v. Bryant, [1938] 3 
All E. R. 580 ; 82 Sol. Jo. 681, C. A. 

257. Add. Annotation : — Apld. A.-G. v. Pritchard 
(1928), 97 L. J. K. B. 661. 

258. Add. Annotations : — Dlstd. A.-G. v. Pritchard 
(1928), 97 L. J. K. B. 501. Consd. South 
Bedfordshire Electrical Finance, Ltd. v. 
Bryant, [1938] 3 All E. R. 580. 

258a. Recovery of unpaid instalments.] — On 

a claim by the owner of furniture for unpaid 
instalments : — Held : as the agreement with 
the hirer was for the sale of the furniture, 
the property not to pass to him until all the 
instalments had been paid, A the owner had 
resumed possession of it A dealt with it in 
such a way as to put it out of his power to 


within Sale of Goods Act. 1805. a. 14. 
Snob a contract la one of bailment of a 
chattel, 8c the warranty of fltnees is of 
the nature implied in that form of 
contract. Notwithstanding that the 
option to retain a chattel cannot be 
exercised until after payment of the 
penultimate instalment of hire, a con- 
bract of hire-purchase so exp re ss e d is 
not an agreement to sell.— K lqsb v. 
Duncan St Fraser, Ltd.. [19881 
6.A.8.R. 189.— AUS. 

948 vi. What is payment.}— 

Under a hire-purchase agreement the 
trims made an initial payment & gave 
to the owners bills of exchange for the 
total amount of the monthly payments 


as collateral security. These bills were 
subsequently discounted by the 
owners.* — Held: no conditional pay- 
ment. 8c the property In the goods 
remained in the owners . — Re Rankin 
8c Sbuzdat, [J927] N. 162. — 1R. 

st. Subject-matter — Radio sets .] — 
“ Electric equipment, apparatus, 8c 
appliances required in connection with 
the use of electric energy ” which by 
Order In Council have been added to 
the chattels or class of chattels that 
under the Chattels Transfer Act, 1908, 
may be disposed of by way of cus- 
tomary hire-purchase agreements, has 
reference to outfits, device* and things 
necessary to bring or convey electric 

13 


energy to the point where it can be 
used, 8c does not Include equipment, 
etc., requiring electric energy in con- 
nection with their use. From this it 
follows that radio receiving sets cannot 
be the subject of customary hire- 
purchase agreements. — Blanchard v. 
Randall & Kino, Ltd. (1937), 32 
M. C. R. 95. — AUS. 
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25 | it. Initial payment at com- 

mencement of hirino — Whether payment 
in advance or fleet instalmen t ,} — Apto 
Supply Co., Ltd. v. Raohunatha 
Ghktty (1929), I. L. R. 52 Mad. 829 — 
IND. 
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return it to the hirer, he was disentitled from 
claiming part of the purchase price, So the 
proper remedy was to sue for damages for 
breach of contract. — A.-G. v. Pritchard 
(1928), 97 L. J. K. B. 561 ; 44 T. L. R. 490. 

261. Add. Annotation: — Refd. Blakey v. Pendle" 
bury Property Trustees, [1931] 2 Oh. 265. 

262. Add. Citation 119 L. T. 632. 

Add. Annotations : — As to (1) Consd. Nelson 
Murdoch v. Wood (1922), 126 L. T. 745. Ae 
to (2) Apld. Cohen v. Roche, [1027] 1 K. B. 169. 

262a. .] — Pltfs. let a piano on a 

hire-purchase agreement which provided that 
until all the instalments were paid the hirer 
should have no property in the goods other- 
wise than as hirer, & that in case of any 
breach of the agreement pltfs. might, without 
any formal notice, put an end to the hiring 
So retake possession of the piano, So that the 
hirer should keep the piano in his own 
custody. At a date when the hirer had paid 
all the instalments then due, but before he 
had paid the total price, he sold the piano to 
deft., who bond fide believed that the hirer 
was the absolute owner. The hirer having 
subsequently got the piano back into his 
own possession & having again disposed of it, 
but having, in the meantime, kept up the 
• payment of the instalments, pltfs., on ascer- 
taining the facts, claimed damages from deft, 
for conversion : — Held : the sale by the hirer 
to deft, was not ipso facto a repudiation of 
the hire-purchase agreement, as pltfs. bad 
never accepted the repudiation, but it trans- 
ferred whatever interest the hirer had at the 
time of the sale, So as pltfs. were not entitled 
to the possession of the piano until they 
elected to put an end to the agreement there 
was no conversion by deft. — Nelson Mur- 
doch So Oo. v. Wood (1921), 120 L. T. 745 ; 
38 T. L. R. 23 ; 00 Sol. Jo. (W. R.) 0 D. 0 . ; 
revsd. on other grounds (1922), 38 T. L. R. 
393, O. A. 

264. After 44 the owner can maintain an action for 
conversion against the purchaser” add 44 , as 
the hirer has not * agreed to buy * the goods 
within Factors Act, 1889 (c. 46), s. 9.” 

Add. Annotation : — Consd. Buller So Co. v. 
Brooks, T. J. (1930), 142 L. T. 570. 

268a. Ownership at time of agreement — Necessity 
for.] — Pltfs. were 44 hire-purchase dealers.” 
Their business consisted in purchasing motor 
cars from the owners thereof for cash & 
letting them out to would-be purchasers on 
hire-purchase agreements. At the request 
of deft, pltfs. purchased a motor from K., 
So on Nov. 12, 1931, entered into a hire-pur- 
chase agreement in respect of that car with 


deft. In the hire-purchase agreement pltfs. 
were called 44 the owners ” So deft, was called 
44 the hirer.” The agreement provided (inter 
alia) for the payment by the hirer of a de- 
posit of £95 44 in consideration of the option 
of purchase hereinafter contained.” The 
usual provision was made for the payment 
of rent by monthly instalments, & it was 
agreed that if the hirer desired to terminate 
the hire, or if the owners terminated the 
hire or retook the car for non-performance 
of any terms of the agreement, the hirer 
should pay such sum as, with the deposit 
So instalments already paid, would make a 
total of £235 44 by way of compensation for 
depreciation of the said motor.” There was 
the usual option to the hirer to become the 
purchaser of the car on completing the pay- 
ment of instalments totalling with the de- 
posit (which was to become the absolute 
property of the owners, & for which credit 
was to fee given only in the event of the pur- 
chase being completed or the depreciation 
money becoming payable) £309 5a. 6(2., or 
by payment at any time after the execution 
of the agreement of the outstanding balance 
of that amount, 44 but unless So until such 
purchase has been so effected the motor 
shall be So remain the sole So absolute pro- 
perty of the owners, So the hirer a mere 
bailee thereof.” Deft, paid the deposit of 
£95 to K., who gave credit for it to pltfs. 
against the purchase price paid by them. 
Deft, then made default in payment of the 
first instalment of rent. Pltfs. retook the 
car & sued deft, in the Mayor’s So City of 
London Ct. for £100 (being the £236 deprecia- 
tion money, less the £95 deposit, So £40 
abandoned to bring the claim within the 
jurisdiction of the ct.). After action brought 
it was discovered that K. had no title to the 
car, of which he had obtained possession 
dishonestly. The car was claimed by the 
true owners, who were then bought out by 
ltfs. Deft, contended that it was a con- 
ition of the contract that pltfs. were the 
owners of the car at the date of the hire- 
purchase agreement, & could give deft, a 
valid option of purchase. That condition 
being broken he contended that he was 
under no liability to the pltfs., So he counter- 
claimed for the return of the deposit of £95 
(which pltfs. had never actually received, 
since it had merely reduced the amount out 
of which they were swindled by K.). Judg- 
ment having been entered in the ct. below 
for deft, on the claim So counterclaim, pltfs. 
appealed : — Held : on the true construction 
of the agreement there was an express con- 
dition that pltfs. were the owners of the motor 


269 II. .} — Rogers v. Nanaimo 

Motors, Ltd. (1926), 67 B. C. R. 826.— 
CAN. 

264 v/ Pltf. & a en- 

tered Into s hire-purchase agreement 
in the usual form in respect of a motor 
oar. After making his first payment 
O. delivered the oar to deft. W. to sell. 
Deft. K. bought the oar at an auotlon 
oonduoted by W. Held : both defts. 
were liable to pltf. — Archibald v. 
Wasbisb & Co. & Kinnkrnby, [1923] 
N. Z. L. R. 165.— N*Z. 

ta. Setaure by owner on default by 
h ire r G oode of third party attached ta 
chattel — Conversion by owner .1 — M. had 
hired to W. ft motor lorry with solid 


tyres. These became worn out, 8c B. 
fitted new tyres to the lorry under a 
hire-purchase agreement with W. 
Subsequently W. made default under 
his hiring agreement with M., who 
seised the lorry & refused to hand over 
the tyres to B. The tyres were detach- 
able only by means of special machinery 
which M, aid not possess : — Held : B. 
was entitled to possession of the tyres, 
& could suooeed against M. in an action 
for detinue. — Beboouonan t>, British 
Motors, Ltd, (1929), 30 8.E.N.S. W. 
61 ; 47 N. S. W. W. N. 10.— AUS, 
so. Wrongful repoeeeeeian by owner — 
Measure ofaamaoes.) — Pltf., who was 
then share fanning, hired from deft, 
a harvester with the option of purchase. 
When he still had to pay £83 if he 

14 


wished to complete his purchase he 
gave up farming Sc tfbnt mining for 
gold. He left the machine with a 
neighbour for safe custody, 8c deft, 
.wrongfully re-possessed it, & after 
doing some necessary repairs, resold 
it for £82, which was the best price 
possible. Pltf. claimed to be entitled 
to substantia] damages for conversion 
assessed in accordance with the rules 
laid down in IAesbosch (Owners) v. 
S.S. Edison (Owners), f 19331 A. C. 
448 : — Held : as pltf. had abandoned 
fanning the harvester was not a factor 
in his business as a going oonoem, 8c 
he was entitled to nominal damages 
only. — Mizza v. McKay -Massey 
Harris (H. V.) Ptt.,Ltd„ [1935] W. A. 
L. R. 87.— AUS. 
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car Sc entitled to give deft, an option to pur- 
chase it ; that condition was broken, Sc the 
judgment on the claim was therefore right. 
As to the counterclaim the deposit was 
expressly stated to be " in consideration of 
the option of purchase,” which pltfs. were 
never in a position to give. The considera- 
tion had therefore wholly failed, Sc the defen- 
dant had also rightly succeeded on the 
counterclaim. 

Ou. ; whether, if the defective title of 
ptlfs. had not been discovered until a number 
of instalments of rent had been paid Sc deft, 
had had the use of the motor car for a sub- 
stantial part of the contemplated period, he 
could have recovered the whole of the instal- 
ments paid without deduction for use & 
occupation. 

Per Goddard, J. Apart from the express 
condition in this agreement, it is an implied 
condition {Sc not merely a warranty) of any 
hire-purchase agreement, that the persons 
letting the chattel are the owners of it at 
the date when the agreement is entered into, 
Sc not merely that they will become the 
owners before the option to purchase is 
exercised. Moreover, the doctrine that a 
bailee is estopped from denying his bailor’s 
title unless evicted by title paramount does 
not apply to hire-purchase, where the bail- 
ment of hire is coupled with an element of 
sale. — Karflex, Ltd. v. Poole, [1933] 2 
K. B. 251 ; 102 L. J. K. B. 475 ; 149 L. T. 
140 ; 49 T. L. R. 418, D. C. 

Annotation : — Expld. & Distd. Mercantile Union Guarantee 
Corpn., Ltd. r. Wheatley, [1938] 1 K. B. 490. 

268b. .] — Under a hire-purchase agree- 

ment dated Feb. 7, 1936, pltfs. agreed to let 
a motor-lorry to deft, on usual hire-purchase 
terms. The lorry was bought Sc paid for by 
pltfs. on Feb. 11, 1936, Sc was delivered to 
deft, on Mar. 8. On Sept. 16, 1936, pltfs. 
retook possession of the lorry, deft, having 
got into arrears with his instalments, Sc sued 
deft, for the balance of depreciation money Sc 
instalments due. Deft, sought to repudiate 
the contract on the ground that pltfs. had 
broken the condition, express or implied, 


that they were the owners of the lorry, Sc 
had a good title to sell or hire it, at the date 
of the signing of the agreement : — Held : 
the material date at which the implied con- 
dition as to title arose was not the date of the 
signing of the agreement but the date of the 
delivery of the lorry to the would-be hire 
purchaser, Sc by the material date pltfs. were 
the owners of the lorry. — Mercantile Union 
Guarantee Corpn., Ltd. v, Wheatley, 
[1938] 1 K. B. 490 ; [1937] 4 All E. R. 713 ; 
107 L. J. K. B. 158 ; 168 L. T. 414 ; 54 
T. L. R. 151 ; 81 Sol. Jo. 1002. 

268c. Purchaser absconding with goods — Effect 
on financing agreement.] — Pltfs. were financ- 
ing a hire-purchase agreement of defts., who 
were the makers of ranges. The hire- 
purchase agreement was entered into between 
pltfs. Sc the purchaser, & concerned the hire 
purchase of two ranges. Defts. agreed that, 
should pltfs. for any reason whatsoever have 
to resume possession of the ranges, they 
would, upon being called upon to do so, 
collect them, Sc further agreed to purchase 
them at a price not exceeding the amount 
then outstanding under the hire-purchase 
agreement. The purchaser, after paying one 
instalment, absconded Sc was adjudicated 
bkpt. Ho took one of the ranges with him, 
Sc it was contended that defts. were under 
an obligation to purchase this missing range, 
& to pay the purchase price thereof, although 
it could not be found : — Held : the agreement 
by defts. to purchase the range involved the 
capacity of pltfs. to give delivery of it, &, 
as pltfs. could not state whero the missing 
range was, defts. were under no obligation 
to pay the amount agreed as the purchase 
price thereof. — W atung Trust, Ltd. v . 
Briffault Range Co., Ltd., [1938] 1 All 
E. R. 525 ; 82 Sol. Jo. 233, C. A. 

27i a . .] — Dash v. Faulkner (1886), 2 

T. L. R. 255. 

272a. Breach of agreement as to method 

of redellvery — Goods stolen — Measure of 
damages.] — Booth v. Wellby (1928), 166 
L. T. Jo. 213, O. A. 
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269 I a. .] — Held : a 

firm of upholsterers who had con- 
tracted to remove, beat. 5c relay a 
carpet, were not liable for Its accidental 
destruction while in the premises of a 
firm of carpet-beaters with whom they 
had sub-oootraoted to beat it, there 
being no delectus personal in such a 
contract as to bar them from employ- 
ing a sub -contractor. Sc no negligence 
in the selection of the sub-oontraotor. — 
Stevenson 8c Sons v. Maulb & Son, 
[1920] S. O. 335 ; 57 Sc. L. R. 284.— 
SOOT. 

269 iv. .1— On leaving 

hit motor oar at deft.’s garage for 
the purpose of having it repaired pltf. 
signed a “ work order,” at the end of 
which there appeared in small type 
the following : '* this oo. does not 

assume in any way any liabiaty 
whatever either for cars left with ns 
for repair, storage or other pur- 
poses. or while being driven by our 
employees.” Pltf. did not can for 
his oar as soon as it was repaired 
Sc deft, pat it in storage, but tailed to 
remove the water from the radiator 
with the consequence that It frpse 
Sc damaged the oar: — Held.* the 
above special clause in the work order 
exonerated deft, from liability whether 


S ltf. had read It or not.— Walden v. 
[anky Garage, Ltd., _ll928) 1 

D. L. R. 688 : [1928] 1 W. W. R. 371 ; 
39 B. 0. R. 413.— CAN. 

200 v, . j — Pltf. left his 

motor car at the garage of deft., a 
garage proprietor Sc motor mechanic, 
& Instructed him to adjust the head- 
lights of the oar. In the garage was 
exhibited a notice, seen by pltf., 
” Cars garaged Sc driven at owner's 
risk — Every care but no responsibility.” 
Deft, drove the oar on the road to test 
the headlights, when a collision caused 
by deft. *s negligence damaged the car : 
— Held; the notice applied to the 
driving of the car during whiob the 
damage occurred, but did not amount 
to an unequivocal Sc unambiguous 
notification to pltf. that the car was 
being accepted oy deft, on terms that 
deft, was not to be liable for the con- 
sequences of his own negligence In 
driving, Sc therefore deft, was respon- 
sible.— Moran v. Lipscombs (1929), 
V. L. R. 10 ; 1929 A. L. R. 38.— AUS. 

269 vi. .] — An automobile 

left with deft, to be repaired Sc parked 
by deft, in an open shed at the rear 
of the repair shop, with the key in the 
ignition lock. Sc with no one in attend- 
ance for some 20 minutes to half an 
hour to protect it, was stolen ana dam- 
aged. Id an action to reoover the cost 
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of the repairs necessitated by the 
damage it suffered while In the hands 
of the thief or thieves : — Held ; deft. 
had been negligent Sc was, therefore, 
liable. — Rutherford Sc McDonald b 
Orfheum Garage v. Stewart-Warneb 
Sales Oo., Ltd., [1935] 3 W. W. R. 
472; 50 B. O. R. 256.— CAN. 

270 I. Liability forbade of 

servant ,J — A master is liable for the 
conduct of his servant whom he selects 
Sc puts in his plaoe to discharge the 
duty he has undertaken. jfc this law is 
applicable In a case of bailment. The 
conduct of the servant is then the con- 
duct of the master, Sc the master 1 b 
liable to the bailor. . . . 

Pltf., a customer of deft., left ms 
motor car at deft.’s service station to 
be supplied with gas Sc oil & washed. 
There were no facilities at the station 
for washing the oar, Sc deft.'s servant, 
as was his duty, took out the car to 
drive it to a garage to % *a£ed . 
Ou the wav to the gairag® fc be servant 
changed tus mind 5c drove the oar in 
another direction “ upon a frohc of Wj 
own.” In doing so be ran the car into 
a telephone pole 5c damaged the car 
Held: deft, as master was liable in 
damages for the wrongful act of his 
servanT—VAN Geel »• Warrington, 
[1929) 1 D. L. XL 94 ; 63 O. L. R. 143. 
—CAN. 


Cam 274a— 819a. English and Empire Digest Supplement. 


274#. Material! supplied by bailee — Implied war- 
ranty ol fitness for purpose.} — Pltfs. en- 
trusted a motor-car for repair to defts., who 
were garage proprietors & repairers of motor- 
cars. In the course of repairing the car 
defts. obtained from the makers of the car, 
46 fitted, six new connecting rods. One of 
these rods had a latent defect, which defts. 
oould not by reasonable care or skill have 
discovered, 46 it broke, causing extensive 
damage to the engine. Pltfs. brought an 
action in the county ct. claiming damages 
from defts., but the county ct. judge gave 
judgment for defts. on the ground that he was 
not prepared to hold, in the absence of direct 
authority, that in a contract for work done & 
materials supplied there was an absolute 


warranty that the materials supplied were 
fit for the purpose. Pltfs. appealed s — 
Held: the warranty implied in a contract 
for work done 46 materials supplied as to the 
fitness of the materials was not less than that 
implied in a contract for sale of goods — 
namely, an absolute warranty of fitness. 
But that warranty might be excluded if it 
appeared that the person giving the order did 
so m such a form as to show that he did not 
rely on the contractor’s skill 4c judgment. 
The case must therefore go back to the county 
ct. judge for him to determine on the evidence 
whether the implied warranty was in fact 
excluded or not. — Myers (Gk H.) 46 Co. v . 
Brent Cross Service Co., [1934] 1 K. B. 
46; 103 L. J. K. B. 123 ; 160 L. T. 96, D. C. 


Part IV. — Considerations Common to all Classes of Bailment. 


278. Add* Annotations : — Retd. Mertens t>. Home 
Freeholds Co., [1921} 2 K. B. 626 ; Kursell i. 
Timber Operators & Contractors, [1927] 1 
K. B. 298 ; First Russian Insce. v. London & 
Lancashire Insce., [1928] Ch. 922 ; The Pene- 
• lope, [1928] P. 180; May v. May, [1929] 2 
Kf. B. 886 ; Walton Harley, Ltd. v. Walker 
4c Homfrays, Ltd., [1931] 1 Ch. 274 ; Kulu- 
kundis v. Norwich Union Fire Insurance 
Society, [1936] 2 All E. R. 242. 

280. Add, Annotations : — Consd. Kempler v, Brav- 
ingtons (1926), 133 L. T. 680. Retd. Lake v. 
Simmons (1926), 96 L. J. K. B. 686. 

285. Add. Annotations: — Refd. Russian Com- 
mercial 4c Industrial Bank v. Comptoir 
D'Escompte de Mulhouse (1924), 93 L. J. 

K. B. 1098 5 The Jupiter (No. 3) (1927), 137 

L. T. 838. 

286. Add. Annotation : — Refd. Blaus tein v. Maltz, 
Mitchell & Co., [1937] 2 K. B. 142. 

287. Add. Annotations : — Distd. Blaustein v . Maltz, 
Mitchell 4c Co., [1937] 2 K. B. 142. Refd. 
Karflex, Ltd. v. Poole, [1933] 2 K. B. 251. 

290. Add. Annotation : — Refd. Blaustein v. Maltz, 
Mitchell 46 Co., [1937] 2 K. B. 142. 

296. Add. Annotations : — Distd. Laurie 46 More- 
wood v. Dudin, [1926] 1 K. B. 223 ; Wait 46 
James v. Midland Bank (1926), 31 Com. Cas. 
172. 

298. Add. Citation:— 19 Q. B. D. 68. 

* Add. Annotations : — Consd. Flatau v. Sawyer 
(1892), 8 T. L. R. 656. Refd. Sarat Chunder 
Deyv, Chunder Lala (1892), 56 J. P. 741 $ H. 
v . H., [1928] P. 206. 

299. Add. Annotation : — Consd. Laurie 4c More- 
wood v. Dudin (1925), 134 L. T. 809. 

800. Add. Annotation: — Consd. Laurie 46 More- 
woOd v. Dudin, [1926] 1 K. B. 223. 


804a. .] — Defts., warehousemen, held 618 

quarters of maize belonging to A., who sold 
200 quarters thereof to W., who sold them to 
pltfs., giving to the latter a delivery order 
which they lodged with defts. Defts. did not 
object to the order, nor did they make any 
acknowledgment to pltfs. of their title : — 
Held : the mere receipt of the delivery order 
by defts. without objection did not estop 
them from denying that pltfs. were the 
owners of the 200 quarters. — Laurie 46 
Morewood v. Dudin 46 Sonb, [1926] 1 K. B. 
223 j 96 L. J. K. B. 191 5 184 L. T. 309 5 
42 T. L. R. 149 5 31 Com. Cas. 96, O. A. 

Annotations : — Consd. Wait & James ©. Midland Bank 
(1926), 31 Com. Oas. 172; Re Wait. [1927] 1 Ch. 600. 

304b. .] — Wait 4c James v. Midland Bank 

(1926), 31 Com. Oas. 172. 

806. Add. Annotation : — Consd. Laurie 46 More- 
wood v. Dudin, [1926] 1 K. B. 223. 

309. Add. Annotations : — Apld. The Joannis Vatis, 
[1922] P. 92. Refd. The Rosalind (1920), 90 
L. J. P. 126. 

812. Add. Annotations : — Consd. Lake v. Simmons 
(1926), 95 L. J. K. B. 586. Refd. V^ndeoitte 
v. Preferred Accident Insurance Co. of New 
York, [1933] A. 0. 70. 

313. Add. Annotation: — Refd. Lake v. Simmons 
(1926), 95 L. J. K. B. 586. 

317. Add. Annotation : — Refd. Whiteley v. Hilt, 
[1918] 2 K. B. 808. 

818a. .] — Singer 4c Co., Ltd. v. Foulkes 

(D. E.) 4c Co., Ltd. (1931), 75 Sol. Jo. 603. 

319a. Completion of work — Goods segt to trades- 
man for work to be done.] — Where goods are 
sent to a tradesman to exercise his skill 
upon them, his duties as bailee do not cease 


PART IV. SECT. 1, SUB-SECT. I. 

B75 U. .) — The. law Imposes an 

obligation upon a bailee to restore the 
article balled to the bailor, subject to 
this, that the bailee Is excused from 
restoring It If his Inability to do so la 
due to no want of reasonable care on 
Ms part.— Paterson *. Miuxn, [1923] 
V. £. R. 36.— AUS. 


PART IV. 8E0T. 1, SUB-SECT. 7. 

SIS II. .] — 8. sold certain 

sheep to D. Under the oontraot of 
sale, on a fixed date, a count 4c pro 
formA delivery was to be given, ft 
such delivery was to be taken only 
upon payment In cash ol the full 
amount of the purchase-money A 
not before. Until such payment In 
cash, or until all cheques, etc., given 
in payment were met St satisfied, the 
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sheep were to remain the sole A abeo- 
lute property of 8. During the period 
between the pro formA delivery A 
payment the sheep were to be In charge 
of D. D. Bold the sheep though 
payment to 8. In accordance with the 
terms of the oontmot had not been 
made: — Held: under the tenna of 
the oontraot, 8. had a right to Im- 
mediate possession of the sheep. — 
Sooiroif e. Bums A Oo., Ltd. (1919), 
19 N. 8. W. L. R. 70.— AUS. 
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am soon as his work is done. Until the 
parties have shown, either by express words 
or by conduct, that they intend to alter the 
original relationship between them, that 
relationship continues. — Mitchhll v. Davis 
(1920), 37 T. L. R. 08. 

822. Add. Annotation .-—Retd. Whiteley v. Hilt, 
[1918] 2 K. B. 808. 

825. Add. Citation .—119 L. T. 032. 

Add. Annotations : — Consd. Nelson Murdoch 
v. Wood (1922), 120 L. T. 745. Held. Cohen 
v. Roche (1920), 95 L. J. K. B. 945. 

329s. Alter termination of bailment.] — 

S entile : a bailor cannot maintain trover 
against his bailee until after the term of the 
bailment has expired. — U pham v. Goulstone 
(1843), 2 L. T. 0. S. 180. 

388a. Loss of goods without negligence — 

Involuntary bailee.] — If involuntary bailees 
of property, without negligence, do something 
which results in the loss of the property by 
the owner thereof, they are not liable for 
conversion. — Elvtn & Powell, Ltd. v. 
Plummer Roddis, Ltd. (1933), 50 T. L. R. 
158; 78 Sol. Jo. 48. 

336. Add. Annotations : — Consd. Goldman v. Hill, 
[1919] 1 K. B. 443. Refd. City of Baroda 
(Cargo Owners) v. Hall Line (1920), 42 
T. L. R. 717. 

338. Add. Annotations : — Consd. Goldman v. Hill, 
[1919] 1 K. B. 443. Apld. Betts v. Metro- 
politan Police District Receiver (1932), 48 
T. L. R. 617. Consd. Copper Export Assocn. 
Inc. v . Mersey Docks & Harbour Board (1932), 
48 T. L. R. 542. 

389. Add. Annotation : — Consd. White v. Smith 
(1927), 90 L. J. K. B. 397. 

839a. Right of sale — On non-payment of charges 
— Storage of goods.] — Defte., a firm of ware- 
housemen, received a quantity of furniture 
from pltf. to be stored by them at an agreed 
rental. An express condition of the contract 
stipulated that if the rent or other charges 
due to defte. should be two years in arrear 
defte., on giving proper notice in the terms 
of the contract to pltf., should be entitled to 
sell the whole or any part of the goods & pay 
themselves out of the proceeds : — Held : 
defte. were entitled to sell the whole of the 
goods, & it was not unreasonable that they 
should do so, & they had done nothing 
actionable in selling. — Willetts v. Chaplin 
& Co. (1923), 39 T. L. R. 222. 

340. Add. Annotations: — Apld. Parkinson v. College 
of Ambulance & Harrison (1924), 40 T. L. R. 


886. Consd. Alexander v. Rayson, [19301 1 

K. B. 169. 

348. Add. Annotation : — Consd. Buller & Co. v. 
Brooks, T. J. (1930), 142 L. T. 576. 

350. Add. Annotations : — Consd. Leitch (William) 
& Co. c. Leydon ; Barr (A. G.) & Co. v . 
M&cgeoghegan (1930), 47 T. L. R. 81. 

857. Add. Annotations : — Apld. The Joannis Vatis, 
[1922] P. 92. Refd. The Rosalind (1920), 90 

L. J. P. 120. 

871. Add. Annotations : — Consd. Cohen v. Roche 
(1928), 95 L. J. K. B. 945. Retd. The 
Arpad, [1934] P. 189. 

372. Add. Annotation: — Refd. The Joannis Vatis 
(1921), 15 Asp. M. L. 0. 500. 

373. Add. Annotations: — Consd. The Rosalind 
(1920), 90 L. J. P. 120. Apld. The Joannis 
Vatis, [1922] P. 92 5 The Zelo, [1922] P. 9 V 
Refd. Elliott Steam Tug Co. v. Shipping Con- 
troller, [1922] 1 K. B. 127. 

374a. S. P. Brown v. Hand-in-Hand Fire In- 
surance Society (1895), 11 T. L. R. 638 ; 
39 Sol. Jo. 872. 

374b. With Interest from date of loss.] — 

While on hire by the Admlty. a steam trawler 
was sunk through a collision with the B. 
The value of the trawler was agreed between 
the parties, but the Admlty. claimed, as 
bailees in possession, to recover as part of 
their damages interest from the date of the 
loss. The owners of the R. contended that 
interest was only payable from the date when 
the Admlty. paid the value of the trawler to 
her owners : — Held : under the Admlty. rule 
a bailee in possession was- entitled to recover 
from a wrongdoer a complete equivalent of 
the chattel deteriorated or lost, namely, its 
value at the time of the deterioration or loss, 
with interest from that date ; but inasmuch 
as there was an agreement between the parties 
that defts. should pay what the Admlty. had 
to pay to the owners of the trawler, Interest 
on the payment only ran from the date of 
payment. — The Rosalind (1920), 90 L. J. P. 
120; 37T.L.R. 110. 

379. Add. Annotations : — Apld. The Zelo, [1922] 
P. 9. Refd. Elliott Steam Tug Co. v . Shipping 
Controller, [1922] 1 K. B. 127 ; Wilston S.S. 
Co. v . Andrew Weir (1925), 31 Com. Oas. 111. 

381. Add. Annotation : — Consd. McAlister (or 
Donoghue) v. Stevenson (1932), 48 T. L. R. 
494. 

382. Add. Annotation : — As to (1) Refd. McAlister 
(or Donoghue) v. Stevenson (1932), 48 
T. L. R. 494. 


PART IV. SfeCCT. 2, SUB-SECT. 1. 

844 v a. .] — WiJLL v. 

Porter, (1980] 8D.L.B. 343.-— -CAN. 


864 Ul. Joint 

of bailee <& third parti/.}-— A- 

hit motor oar to 0. lor repairs. While 
the oar was being tested by C. it came 
Into collision with a lorry belonging 
to B. In an action lor damages 
brought by A. against B., the jury 
found that the driver o! the lorry had 
driven at an ezoeest ve speed, A that 
the driver ol the motor oar was negli- , 
gent in not keeping a proper look-out : *1 


— Held : the doctrine of identification 
ol bailor 8c bailee was not applicable 
in relation to liability for negligence. — 
Wbllwood v. Kata (Alexander), 
Ltd., (1921) 2 I. R. 274. — IR. 


864 hr. .1— A bailor is not 

so far identified with hie bailee as to 
be prevented from recovering damages 
against a third person with respeot to 
injuries to tbs subject-matter of the 
bailment resulting from the negligence 
of the third person 8c the contributory 
negligence of the bailee. — FT rahw v. 
Bell, (19S0J 2 W. W. R. 146: 4 
D. L. R. 480 ; 24 S. L. R. 865^HQAK. 
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PART IV. SECT. 2, BUB-SECT. 2. 

876 U. Proceeds of tale paid to 

/IctUioue owner.}— The owner of furni- 
ture entrusted it to pltf. for storage. 
Pltf. was fraudulently induced to send 
the furniture for sale by deft., who was 
to aooount to the owner for It. Deft, 
sold the furniture 8c paid the purchase- 
money to the person who had falsely 
represented himself to be the owner : — 
Held: pltf. could not main t a in an 
action against deft, either for conver- 
sion or for money had 8c received.—* 
Gha.ce bbotbkbs. Ltd. e. Lawson 
(1922), 81 C. L. R. 130.— AUS. 



Case* 880a— 882. English and Empire Digest Supplement. 


890a. Purchaser — Bailment by seller — Effect 

of exemptions clause in contract of bailment.] 

— When goods in a warehouse are sold Sc the 
seller gives the buyer a delivery note ad- 
dressed to the warehouseman, which the buyer 
accepts, the buyer becomes assignee of the 
contract between the seller Sc the warehouse- 
man Sc is bound by its terms. Where, there- 
fore, the contract between the seller Sc the 
warehouseman contained a clause exempting 
the latter from liability for negligence causing 
injury to the goods, Sc the goods were in fact 


injured while in the warehouse through the 
alleged negligence of the warehouseman: — 
Held: the warehouseman was entitled to 
rely on the exemptions clause as a defence 
to an action claiming damages for negligence 
brought against him by the buyer. — H. M. F. 
Humphrey, Ltd. v. Baxter, Hoare Sc Co., 
Ltd. (1933), 149 L. T. 003 ; 77 Sol. Jo. 540. 

392. Add Annotations : — Consd. Brooke v. Bool, 
[1928] 2 K. B. 578. Held. Pratt v. Patrick, 
[1924] 1 K. B. 488. 


PART IV. SECT. 2. SUB-SECT. 3. 
388 1. Negligence of hirer in use of 


chattel,] — Wainio v. Beaudbbault I responsible for the negligence of hit 


(Ont.) f [1927] 4 D. L, R. 1131. — CAN. bafioe.— G ibbon v, O 


883 ii. 


■.] — A bailor Is not I N. I. fiC. — IR. 


by, [1928] 
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VoL m. Cases 4a — 128a. 


BANKERS AND BANKING. 


Part I. — Constitution and General Position of Banks. 


4a. Restraint of transfer — Practice.] — An applica- 
tion under 39 Sc 40 Geo. III., c. 36, to restrain 
the Bank from making a transfer without 
making them parties, must be upon notice 
to defts., or on affidavit, as in cases of waste. 
— A.-G. v. Gale (1802), 6 Ves. 772, n. ; 
31 E. R. 1301. 

9a. To foreign trustees.] — Demurrer 

allowed to a bill by the Bank of England for 
an injunction against the action of an exor. 
claiming a transfer of stock. Considering the 
stock as specifically bequeathed (which was 
doubtful) to trustees in Prance upon special 
trusts, if the exor. cannot maintain the action 
upon the naturo of the bequest, or as having 
assented, the injunction is unnecessary ; 
if he can, upon his title to the stock, to be 
applied as the other property, there is no 
equity. — Bank of England v. Lunn (1809), 
15 Ves. 569 ; 33 E. R. 870. 

23. Add. Annotation : — Refd. British Russian 
Gazette Sc Trade Outlook, Ltd. v . Associated 
Newspapers, Ltd., Talbot v. Associated 
Newspapers, Ltd., [1933] 2 K. B. 616. 

38a. Court of Chancery Act, 1841 (c. 5)# 

s. 4.] — Chamberlain & Sproat v. Wall & 
Lloyd (1920), 150 L. T. Jo. 387. 

66. Add. Annotations : — Distd. Hong Kong Sc 
Shanghai Bank v. Lo Lee Shi, [1928] A. C. 181. 
Consd. Slingsby v. District Bank, Ltd. (1931), 
47 T. L. R. 587; Koch r. Dicks, [1932] 
W. N. 156 ; Broken Hill Proprietary Co. v. 
Latham (1932), 48 T. L. R. 630. 

87. Add. Annotation: — As to (2) Consd. Woollatt 
v. Stanley (1928), 138 L. T. 620. 

67a. .] — Snow v. Leatham (1826), 2 

C. & P. 314 ; 172 E. R. 141, N. P. 

Annotation Refd. Slater v. West (1828), 3 C. & P. 325. 

98. Add. Annotation : — Consd. Bailey v. Bailey, 
[1926] Oh. 758. 

106. Citations .—For “ 3 L. T. M. 0. 84 ” read 
“ 3 L. J. M. O. 84.” 

107. After this case add : — 

.] — See , note, Savings Bank Act, 

1920 (c. 12), 8. 1, Sc Savings Bank Act, 1929 
(c. 27), s. 10, Sched. 

112a. “ Dispute ” — Conflicting claims to deposit — 
Jurisdiction of Registrar of Friendly Societies.] 
— Held : (1) the words “ any person claiming 
to be entitled to any money deposited in such 
savings bank *' in Savings Bank Act, 1844 
(c. 83), b. 14, were not limited to persons 
claiming through a depositor ; (2) a dispute 
between a depositor Sc a person claiming 
adversely to him was a dispute within the 
sect. ; (3) the Registrar of Friendly Societies 
now has jurisdiction over disputes between 
rival claimants to a deposit. — Bailey v . 
Bailey, [1920] Ch. 758 ; 95 L. J. Oh. 470 ; 
135 L. T. 431; 42 T. L. R. 502, C. A. 


112b. Nomination to deposit — Invalid nomination — 
Recovery of money paid under.l-~P., who 
had money to his credit in the Post Office 
Savings Bank, signed a nomination form by 
which he left the money to deft. The name 
of a witness appeared on the form, but P. 
had not signed the form in his presence as 
required by the regulations. After P.’s 
death, as the form appeared on the face of it 
to be valid, the Postmaster-General paid the 
money to deft. Pltf., having taken out 
letters of administration of P.'s estate, 
claimed the money from deft., as money 
received by him to the use of pltf. : — Held : 
the form was invalid, Sc the position of deft, 
was the same as if he had received payment 
under a will afterwards held invalid, Sc pltf. 
was entitled to recover. — Pearman v. Ohaiil- 
ton (1928), 44 T. L. R. 517 ; 72 Sol. Jo. 368. 


Sect. 0a.— MUNICIPAL SAVINGS BANKS. 

112c. Nomination to deposit — Regulations — Power 
of bank to alter.] — A. had a sum of money 
on deposit at a municipal savings bank, 
which he purported to nominate to his two 
daughters under the regulations relating to 
deposits in savings banks. A. died intestate. 
Sc an application was made by one of his next 
of kin for a declaration that the nomination 
was void, on the ground that there was a 
limit as to nominations by depositors under 
the special Act of the oorpn. whose bank it 
was, Sc that, even though by later regulations 
the corpn. had purported to abandon this 
limitation, such a nomination was ultra vires 
the special Act Sc void : — Held : regulations 
as to nominations could be made by the corpn. 
under their special Act similar to those 
indicated in Savings Banks Act, 1887 (c. 40), 
with such modifications, including abolition 
of the maximum, as might be considered 
necessary ; the limit laid down could be 
abolished under these regulations Sc such 
abolition need not abrogate the whole 
matter, Sc the nomination by deceased was 
good . — Re Kimber, Vale v. Rockman, 
[1928] Ch. 749 ; 97 L. J. Oh. 430; 139 
L. T. 550 ; 72 Sol. Jo. 545. 


128. Add. Annotation : — Refd. Re Lee Behrens 
Sc Co. (1932), 48 T. L. R. 248. 

128a. To act as sole judicial trustee with 

remuneration.] — A bank may be appointed 
a sole judicial trustee, with remuneration, 
under the sect, dealing with the appointment 
of “ a person ” under Judicial Trustee Act, 
1896 (c. 35 ). — Re Cohen, Cohen v. Cohen 
(1918), 62 Sol. Jo. 682. 


PART 1. SECT. 6. 

Ill 1. Savings batik book — Notice of 
Urn— Meaning of 44 lost /*} — A rale of 
the Savings Bank of South Australia 


which by the Savings Bank Act, 1875, 
has the same force as if Inserted In the 
Act, provides that If a pass-book be 
lost, notioe in writing shall forthwith 
be given to the bank : — Held : a 
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stolen pass-book is lost within the 
meaning of the rule. — M ioha.il v. 
Savings Bank op Sooth Australia, 
[19301 S. A. S. R. 60.— AUS. 

U Read now " 112a I.” 
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156* Add. Citation : — sub nom. Bank of Austral- 
asia v. Bank of Australia* 12 Jur. ISO. 

150. Add. CitatUm .—18 Jur. 885. 

166. Add. Annotations: — Raid. Wright v. Morgan, 
[1026] A. 0. 788 ; A.-G. v. Goddard (1929), 
08 L. J. K, B. 748 ; H&rrods* Ltd. v. Lemon* 
[1031] 2 K. B. 157. 

169. Add. Annotations:— Coned. Atherton v. 
British Insulated A Helsby Cables* [1025] 
1 K. B. 421. Apld. Be City Equitable Fire 
Insce., [1025] Oh. 407. 

208. Add. Annotation: — Refd. Employers’ lia- 
bility Aeece v. Sedgwick Collins (1026)* 05 
L. J. K. B. 1015. 

215a. 8 . P. Fry v. Russell (1858)* 8 C. B. N. S. 
665 ; 140 E. R. 002 ; sub nom. Fry v. 


Russell, Powis v. Butler* 27 L. J. C. P. 

158 ; 4 Jur. N. S. 108. 

226. Add. Citation .—1 De G. F. A J. 17. 


Sect. 8. — FOREIGN AND BRITISH OVERSEAS 
BANKS (Vol. HI.* p. 150). 

For “ See Companies ” read as follows : — 
280a. Credit notes of Russian State Bank— Rights 
of holders.]— Marshall v. Grinbaum (1021), 
87 T. L. R. 018. 

Foreign companies.]— See Companies* Vol. 
X., pp. 1198-1200. 

281. Add. Annotations : — As to (4) Refd. Banque 
Beige v. Hambrouck, [1021] 1 K. B. 821 ; 
Anchor Donaldson v. Crossland, [1029] A. O. 
207. 


PART I. SECT. 7, SUB -SECT. 3. 

y I. .] — R. v. Barnard 

(1986). 44 Can. Orim. Oat. 137 ; 67 
O. L. R. 397.— CAN. 

y 11. .] R. v. Smith 

(1926), 44 Can. Orlm. Oas. 861; 67 
0. L. K 383.— CAN. 

y 111. .] — R. v. Qouoh 

(1926). 44 Oan. Orlm. Oas. 122; 67 
O. L. R. 426.— OAN. 

•g. Qualification — Bank of Canada.) 
— Bank of Canada Act, 1934 (Dom.), 
provide®, by soot. 10 (2). that the 
permanent directors of the bank shall 
be selected from diversified occupa- 
tions. By sect. 43. the Governor In 
Council, is directed to make bye-laws 
with respect to. inter alia , 44 the nomina- 
tion of directors ... Sc what con- 
stitutes such nomination 44 ; Sc a bye- 
law made pursuant thereto provided 
that the persons to be declared elected 
should be (a) the two persons receiving 
the two greatest number of votes 
among the candidates whose 44 chief 
oooupation is in primary industry.” 
(b) the two persons receiving the two 
greatest number of votes among the 
candidates whose 44 chief oooupation is 
in oommeroe or manufacturing,” (e) the 
three persons receiving the greatest & 
two next greatest number of votes 
among the candidates whose 41 ohief 
oooupation Is other than in primary 
industry, oommeroe or manufacturing. 
Deft. W., who was nominated for 
election as a director, was described on 
the list of nominees as an 44 accoun- 
tant,” but on the list of shareholders 
his description was 44 merchant.” Pitt, 
a shareholder, who alleged that W. was 
In fact a merchant Sc not an aooonntant, 
Sc, therefore, that he could be 
nominated under category (b) only, 8c 
who sued for a declaration that he was 
ineligible under (c), obtained a man- 
datory order requiring W. to withdraw 
his aooeptanoe of his nomination: — 
Held: the question of W.’s proper 
category was one of fact which could 
be tried properly only at the trial of 
the action & since the evidence sup- 
porting the order did not establish 
that pltf. was dearly right he could not 
be said to be entitled to an injunction, 
&, on 44 the balance of convenience 44 it 
should be dissolved. — Bain v. Bank op 
Canada Sc Woodward, (1936] 8 
W. W. R, 26 ; 4 D. L. it. 112 ; 60 
B. O. R. 138.— CAN. 

PART I. SECT. 7* 8UB-2E0T. 4. — B. 

214 lx. By administrator to 

next of lei*.}— CLARKSON v. McLean 
(1918), 42 O. L. R. 1 ; 13 O. wTn. 
873.— CAN. 

PART I. SECT. 7, SUB-SECT. 4.— 0. 

•a. Dividends payable after short- 
holder's death — Belong io loMfess.}— 
B rybon «. Bryson (1927), Q. R. 66 
B. 0. 112. — CAN. 


PART 1. SECT. 7, SUB-SECT. 6. 

u I. Appointment of interim 

liquidator — Notwithstanding curator ap- 
pointed.) — Be Home Bank of Canada 
(Ont.), (1923J 1D.L.R. 891.— OAN. 

x 1. Pensions fund society — Right of 
members to fund.p — Where the merger 
or winding up o& a bank constitutes a 
cessation of employment Sc a pensions 
fund society has been founded in 
accordance with Pension Fond Societies 
Act, R. 8. C., 1906 (o. 123), members, 
ex-members Sc pensioners rank for 
distribution of the funds of the Booiety 
according to the byelaws of the society 
regardless of the general law unless the 
bye-laws make no provision for the 
oase in question . — lie Sootete dr la 
CAMS® DR RETRAITE DR LA BANQUE 
Nation ale, Trudel v. Lemoine, 
[1926] 4 D. L. R. 97 ; [19261 S. O. R. 
698 : affd., [1926] 3 D. L. R. 988.— OAN, 

b (p. 167) 1. Bank not properly 

incorporated — Effect upon position of 
shareholders.) — Be Home Bank op 
Canada, [1927] 1 D. L. R. 871; 69 
D. L. R. 654 ; 8 C. B. R. 143.— GAN. 

j i. Debt to party liable as 

surety .] — In the winding up of a bank 
a person liable to the bank as surety 
may set off his personal right against 
the bank as a depositor, where both 
debts exist at the time of the winding 
up.— Clarkson v. Robinrt, (1925] 4 
D. L. R. 778 ; varying, 26 O. W. N. 
466.— CAN. 

J 11. Debt to party liable as 

partner.) — A partner, with his co- 
partner. was sued by the liquidators 
of an insolvent bank for a partner- 
ship debt, for whloh he had pledged his 
Individual deposit in the bans : — Bdd : 


he was entitled to have his separate 
deposit applied, either as a set-off 
in the action, or against the partnership 
debt. — C larkson v. Smith Sc Gold- 
bero, [1926] 1 D. L. R. 509; 58 
O. L. R. 241.— CAN. 

j ill. .1 — Clarkson Sc Homs 

Bank of Canada v. Lancaster (1937), 
88 B. a R. 217.— CAN. 

223 1. Liability to contribute— Trus- 
tee.] — Bdd: not personally liable, as 
the will was sufficiently 44 named ” in 
the hooks of the bank in connection 
with the actual holding. — Be Home 
Bank or Canada, National Trust 
Co.’S case (1925). 57 O. L. R. 27 ; 5 
C. B. R. 644 ; affg. 5 O. B. R. 318.— 
OAN. 

tb. Action by bank — Security for 
costs.) — Order made. — H oke Bank v. 
Haicona Farmers Assoon.* J1927] 1 
W. W. R. 528 ; 21 Bask. L. R. 420.— 
OAN. 

FART I. 2ECT. 10. 8UB-8ECT. 1. 

a (p. 159) I. CUN- 

NINGHAM V. NORTHERN BANKING OO., 

Ltd., (19281 N. L 112.— IH. 


■o. Bight to give consent for adding 
bank as party.)— A local manager of 
a bank has authority to give the con- 
sent in writing required by Rules of 
Ot., r. 41, for the adding of a pltf. — 
Kubch v . Peat, [192212W. W. R. 174; 
63 D. L. R. 408 ; 16 Saak. L. R. 324.— 
CAN. 

f (p. 160) L .] — The local 

manager of a bank, in answer to the 
inquiry of a customer, informed him 
that a cheque held by him was good. Sc 
the customer indorsed the cheque Sc 
left it with the manager to be applied 
against Ills debt to the bank. Sc. relying 
on such assuranoe, permitted his 
position as against the maker of the 
cheque to be altered to his prejudioe. 
On the failure of the maker to provide 
funds to meet the cheque : — Had : the 
bank was estopped from denying that 
the customer paid in the amount re- 
presented by the cheque. — Banque 
d 'Ho che lag a v. Brunbt, [1925] 2 
W. W. R. 447.— CAN. 

I (p. 160) U. .J— The 

aooeptanoe ot a cheque by a local bank 
manager is binding on the bank, 
although at the time the drawer has 
insufficient funds to meet it. — Leduo 
v. La Banque D 4 Hochelaga, [1926] 1 
D. L. R. 433 ; [1926] S. C. R. 76.— 
OAN. 


238 ill. Liability of bank. ]— 

R., a branch manager of deft, bank, 
suggested to pltf. that some part of 
pltf. ’a moneys on deposit with the bank 
should be invested, stating that an 
investment could be found which would 
return interest at 8 per oent. For the 
purpose of . such an investment, pltf. 
handed to R. two cheques, one pay. 
able to cash on bearer. Sc the other 
payable to sell or bearer Sc indorsed by 
pltf. ' R. used the money for his own 
purposes. Pltf. sought to recover the 
amount from the bank. This ot. found 
on the evidenoe: that pltf. believed. 
Sc R. intended him to beueve, that R., 
in making the proposal, was acting 


as agent of the bank; that pltf. 
believed he was placing his money at 
the disposal of the bank. Sc R. was fully 
aware of thlB; that unrestricted dis- 
cretion was committed by pltf. to R. 
as to the nature of the investment : — 
Held: the bank was not liable. In this 
transaction R. was not doing something 
of a kind that, as agent of the bank, he 
was authorised to do. In the sense that 
such a transaction would fall within the 
general scope of his employment. — 
Royal Bank of Canada v. Mack, 
£19321 a O. R. 488 ; 1D.L.R. 753.— 


238 If. .1 — The manager of 

a local branch of deft, bank suggested 
an investment to pltf. who had an 
account In the savings bank dept. 
Pltf. signed a cheque payable to cash 
on bearer for the amount required Sc 
gave It to the manag eg to complete the 
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287. Add Annotation: — Refd. Sutters v. Briggs, 
[1922] 1 A. 0. 1. 

289* Add, Annotations: — As to (2) Apld. Klein- 
wort. Sons A Co. v. Associated Automatic 
Machine Corpn., Ltd* (1932), 77 Sol. Jo. 12. 
Reid. Kxeditbank Oassel G.m.b.H. v. Schen- 
kers, [1927] 1 K. B. 826. Generally , Retd. 


Reckitt v . Barnett, Pembroke & Slater, 
[1928] 2 K. B. 244. 

247. Add, Annotation : — Consd. Jones v. Waring 
& Gillow, [1926] 2 K. B. 612. 

263. Add, Annotation : — Apld. Be City Equitable 
Fire Insce., [1926] Oh. 407. 


Part II. — Business of Banking. 


264. Add. Citation : — eub nom. Bank of Austra- 
lasia v. Bank of Australia, 12 Jur. 189. 

270a. Cheque presented after business hours — 
Right of bank to deal with cheque.]— Pltf. 
had an account with defts.’ branch, the 
closing hour of which was 3 p.m. Pltf. 
drew a cheque in favour of W., A handed it 
to W. at such an hour that it was impossible 
for him to present it for payment before 
3 p.m. He did, in fact, present it for pay- 
ment shortly after 3 o’clock, & received 
payment. Later in the day pltf. decided to 
stop payment of the cheque, A sent his son 
to the bank at the hour of opening on the 
following morning, but he then found that 
the money had already been paid : — Held : 
a bank is entitled to deal with a cheque 
within a reasonable business margin after 
their advertised time of closing, A in cashing 
the cheque defts. had acted within their 
rights. — Baines v. National Provincial 
Bank, Ltd. (1927), 96 L. J. K. B. 801; 
137 L. T. 631 ; 32 Com. Cas. 216. 

272. Add. Annotations : — Consd. Joachimson v. 
Swiss Bank Corpn., [1921] 3 K. B. 110. 
Refd. London Joint Stock Bank v. Macmillan 
A Arthur, [1918] A. C. 777. 


274. Add. Annotation : — Consd. Be Farrow’s Bank, 
[1923] 1 Ch. 41. 

274a. Bank stopping payment before final 

clearance of cheque received for collection.] — 

Be Farrow’s Bank, Ltd., No. 479a, post . 

276. Add. Annotation : — Refd. Garrard v. James , 
[1926] Ch. 616. 

276. Add. Annotation : — Consd. Joachimson v. 
Swiss Bank Corpn., [1921] 3 K. B. 110. 

276a. At branch where account 

kept.] — In the absence of special agreement, 
it is an implied term of the contract between 
a bank A its customer that the promise of 
the bank to repay a balance is a promise 
to repay it at the branch of the bank where 
the account is kept A not till after demand 
at that branch. The obligation of the bank 
is local, although after local demand A refusal 
to pay the bank is liable to be sued wherever 
it can be served. When local demand must 
be met by payment in a foreign currency 
the remedy available in an English ct. for 
refusal to pay is a cause of action in damages 
for breach of contract A not for debt. — 
Richardson v. Richardson, [1927] P. 228 ; 
96 L. J. P. 126 ; 137 L. T. 492 ; 43 T. L. R. 
631 ; 71 Sol. Jo. 696. 


investment, when he approved of It. 
Some time later the manager told pltf. 
that the Investment was unsatisfactory 
Sc that the money was still In the bank. 
About two months after he was given 
the cheque the manager paid It Into 
his own aooount to oover shortages for 
money he had taken from the bank. 
In an action to recover the amount of 
the oheque from the bank : — Held : 
the bank cannot take advantage of its 


it, ft pltf. was entitled to judgment. 
— McDonald v. Royal Bank of 
Canada (1929), 41 B. O. R. 450. — CAN, 

MS I. Guaranteeing repayment of 
oan — Made by third party to customer .1 
— Held : not within the ostensible 
authority of a local branch manager 
of a bank. — S tbvzns v. Merchants 
Bank of Canada, [19201 1 W. W. R. 
52 5 49 D. L. R. 528 ; 80 Man. L. R. 
46.— CAN. 

SMS it. Delivery up of keysto 

purchaser from customer without getting 
chegue.) — Pltf. sold his business ft 
agreed to asrign to the purchasers the 
lease of the premises upon which the 
business was carried on. Pltf. sent 
the keys of the premises to deft* CL, 
manager of a branch of deft, b a nk , in 
a letter, in which he requested XL to 
hand toe keys to W., one of the 
purchasers, upon receiving from W. a 
oheque for a named sum. C.. without 
getting the Cheque, gave up the keys 
la the landlord of the premises, who 
handed them to W. i— HM : (1) C. 
had failed to carry out the terms at 


his Instructions ; (2) the keys were 
sent to C. in his capacity as manager, 
ft the transaction was within the scope 
of his authority as such ; (8) the onus 
of proving damage was on pltf., ft 
he had not satisfied it. — Garber v. 
Union Bank of Canada (1919), 
46 O.L.R.I29; 17 O. W. N. 10.— CAN. 

25011a. As the 

terms of Mercantile Law (Sootland) 
Amendment Act, 1856 (o. 60), s. 6, 
are unequivocal ft unambiguous, they 
cannot be oo ns trued as relating only 
to the case where the representations 
are founded on as the basis of a sub- 
stantive action, but must equally 
apply where they are founded on 
in defence. — Union Bank of Scot- 
land v. Taylor, [1925] 8. 0. 835.— 
SCOT. 

sd. Agreeing to forward bankers 
draft.) — Held : as the promise by the 
acting manager to forward the draft 
was a voluntary act without remunera- 
tion ft not part of his duty as an officer 
of the bank, the bank was not liable 
for his failure in performing it. — 
Maxwell e. Union Bank or Canada, 
(1929^1 W. W. R. 7 i 09 D. L. R. 180. 

PART IL SECT. 1, SUB-SECT. 2. 

b C .] — Brandon v. Bank of 

Montreal, [1920] 4 D. L. R. 182 ; 59 
O. L. R. 868.— CAN. 

S76va. " — .1 — A de- 


prlated by the depositor thereof to the 
draft. Where the bank is authorised 
so to appropriate the money it acts in 
doing bo as agent of the depositor, ft. 
If it fails to carry out its duties as such 
agent, the loss falls on its principal. 
It Is possible for a bank while acting 
as agent of the drawer of a draft for 
the purpose of collecting it to act also 
as agent of the drawee in appropriating 
the money. — Brantford Cordage Co. 
v. Milne, [1925) 1 D. L. R. 802 ; [1925] 
1 W. W. R. 911 ; 86 Man. L. R. 17 s 
gffg., 1 1925] 1 D. L. R. 92 ; [1925) 1 
W. w: R. 442.— CAN. 

275 vii. In Canadian paper 

in American bank— In what currency 
payable by bank.) — Held: pltf.’s de- 
posits created merely the relation of 
debtor ft creditor, ft the bank's obliga- 
tion under that relationship was to 
repay the exact amount of money 
which was received on deposit. 
Whether amounts of deposits repayable 
in Canadian or American currency 
discussed. — Sheppard v. First Inter- 
national Bank of Sweet Grass, 
[1924) 1 D. L. R. 582 ; 1 W. W. R. 
290.— OAN. 

275 Till. — — Chegue delivered 
to bank to be cashed.) — The fact that 
the holder of a cheque delivers it to a 
bank to be oaabed does not constitute 
a deposit nor render the hank his 
debtor, ft the bank has no right to 
set off against the proceeds of the 
cheque a debt owing to it by the 
holder. — Royxkl v. Royal Bank of 
Canada, [19181 2 W. W. R. 791; 11 
Bask. L. ft. 218.— OAN. 
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277. Add. Annotation : — Retd. HaUiwell v. Ven- 
ables (1930), 99 L. J. K. B. 353. 

277a. Duration — Notice to dose & transfer 

account — No notice to transferee.] — Judg- 
ment debtors instructed their bank to transfer 
their account to the account of another body 
which had diplomatic privilege & to close their 
account, & that transaction was then entered 
in the books of the bank, but before any 
notice of or acquiescence in the transfer by the 
proposed transferees the judgment creditor 
served' a garnishee order nisx on the bank 
attaching the judgment debtors* account : — 
Held : (1) after the bank received notice to 
close So transfer the account, & the appro- 
priate book entries had been made, but no 
notice of the transfer had been given to the 
proposed transferees, the relation of banker 
So customer still existed ; (2) the judgment 
debtors had power tO' revoke the direction 
to close So transfer their account at the time 
when the garnishee order was served ; (3) at 
the time the garnishee order was served it 
operated in law as a revocation of the direction 
to transfer the account so long as no notice* 
of or acquiescence in the transfer had been 
received by the proposed transferee. — 
Rekstin v. Severo Sibirsko Gosudar- 

STVBRNNOE AKCIONERNOE OB8CHESTRO 

. Komsevbrputj So Bank of Russian 
Trade, [1933] 1 K. B. 47 ; 102 L. J. K. B. 
16 ; 147 L. T. 231 ; 48 T. L. R. 578 ? 76 
Sol. Jo. 494, 0. A. 

277b. Order to transfer aooount — No notice to 
transferee.] — Rekstin v . Severo Sibirsko 
Gosudarstvbrnnoe Akcionernoe Obs- 
ohestro Komsevbrputj So Bank of 
Russian Trade, No. 277a, ante. 

281. Add. Annotation : — Consd. Auchteroni v. 
Midland Bank, [1928] 2 K. B. 294. 

282. Add. Annotations : — Apld. British American 
Continental Bank v . British Bank for Foreign 
Trade, [1926] 1 K. B. 328. Reid. Admiralty 
Comrs. v. National Provincial & Union Bank 
of England (1922), 127 L. T. 452 ; Jones v. 
Waring So Gillow, [1926] A. C. 670. 

282a. Account opened in assumed name — Payment 
in of cheque obtained by duress— Payment out 
on forged cheques— Action by party whose 
name assumed.] — Pltf. brought an action 
against deft, bank for £125,000, money had 
So received by defts. to his use. Pltf.’s case 
was that an account was opened in his name 
at a branch of deft, bank by some one other 
than himself, that a cheque for £150,000 
payable to his order was paid into the account, 
So that on the following day a forged cheque, 
purporting to be drawn by pit!., for £130,000 
was cashed by one H., the balance being 
afterwards withdrawn by H., by means of 
other forged cheques. Defts. alleged that 
the cheque for £150,000 was obtained by a 
blackmailing conspiracy from one A., who 
was discovered by one N. with pltf.*s wife 
in compromising circumstances, & that the 
proceeds were shared between the con- 
spirators, whom defts. alleged to include, 
among others, pltf., pltf.*s wife, & H. & N. 
Pltf. So his wife denied that they took part 


in any conspiracy, & pltf. said that, when he 
heard of the relations between his wife So A., 
he instructed H., who represented himself to 
be a solr., to take divorce proceedings, So 
that, when the sum of £25,000 was handed 
to him by H., he, pltf., passed the amount 
on to his wife So said that he would have 
nothing more to do with her, & -that he 
learned later that A. had paid £150,000. It 
was to recover the difference between these 
two amounts that the action was brought. 
The jury found that there was a conspiracy 
to get money from A. by catching him with 
pltf.’s wife, but that pltf. So his wife were not 
parties to the conspiracy, that A. was in- 
duced to part with the money through fear, 
So that his parting with it was not free & 
voluntary : — Held : pltf. never got the pro- 
perty in the cheque for £150,000 So could 
not sue in conversion, & he had no right to 
sue in contract because the dealings with 
deft, bank were not on bis behalf, So therefore 
he had no title to the cheque, & the action 
failed. — Robinson v. Midland Bank, Ltd. 
(1925), 41 T. L. R. 402 ; 69 Sol. Jo. 428, 
' 792, O. A. 

284a. Effect of mere book entries.] — In 

dealings between banker So customer, where 
it is sought to treat a mere book entry as 
a payment, some other circumstances must 
be present So relied upon to enable the 
customer in whose favour it is made to 
succeed, either some express previous 
authority to pay, or a communication of the 
making of the entry to the customer & an 
acting upon it by him ; there must be, in 
effect, both a payment by one party So a 
receipt by the other, or an alteration in the 
position of the customer in whose favour 
the book entry was made. — British & 
North European Bank Ltd. v. Zalzstein, 
[1927] 2 K. B. 92 ; 96 L. J. K. B. 639 ; 137 
L. T. 127 ; 43 T. L. R. 299. 

289a. Bills specifically appropriated to one 

account — Payment of proceeds to other 
account.] — A banker who has agreed with a 
customer to open two accounts in his name, 
So who holds bills which the customer has 
specifically appropriated to one account, is 
not entitled, without the customer’s consent, 
bo transfer the proceeds of such bills to the 
other account. — Greenhalgh (W. P.) So 
Sons v. Union Bank of Manchester, [1924] 
2 K. B. 153 ; 93 L. J. K B. 844 ; 131 L. T. 637. 

292. Add. Annotations : — Refd. Taxation Comrs. v. 
English, Scottish So Australian Bank, [1920] 
A. 0. 683 ; Savory (E. B.) & Co. v. Lloyds 
Bank, Ltd. (1932), 48 T. L. R. 344. 

292a. .] — (1) The word “cus- 

tomer ’’ in Bills of Exchange Act, 1909 
(No. 27 of 1909, Commonwealth)* s. 88 (1), 
which is in the same terms as the above Beet, 
signifies a relationship in which duration is 
not of the essence, So includes a person who 
has opened an account on the day before 
paying in a cheque to which he has no title. 

(2) The negligence referred to in the sub- 
sect. is negligenoe in collecting the cheque, 
not in opening the account. The test is 


984 U. Money* held to manager’s 

own account. 1 — Blknkhorn v. Royal 
Bank (1999). 60 N. 8. R. 888.— CAN. 


289 li. .] — In the absenoe 


of any speoial contract to keep a 
customer s accounts separate a bank 
may combine his accounts in different 
departments of the bank for the pur- 
pose of meeting bis indebtedness to 

22 , 


the bank without notifying him or 
obtaining his consent thereto. — W al- 
lied m r. Imperial Bank op Canada, 
119251 4 D. L R. 390 ; [1025] 3 W. W. R. 
409.— CAN. 
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whether the paying in of any given cheque, 
coupled with the circumstances antecedent 
& present, was so out of the ordinary course 
that it ought to have aroused doubt in the 
banker’s mind, A caused him to make 
inquiries. The standard of care required 
is that derived from the practice of bankers, 
— Taxation Combs, v. English, Scottish & 
Australian Bank [1920] A. 0. 683 ; 89 
L. J. P. 0. 181 ; 123 L. T. 34 ; 36 T. L. R. 
305, P. 0. 

Annotations : — As to (1) Reid. Savory & Co. t>. Lloyds Bank. 
Ltd. (1932), 48 T. L. R. 344. As to (2) Apld. Hampstead 
Grdns. v. Barclays Bank (1923), 39 T. L.R. 229. Consd. 
Auchteroni v. Midland Bank, [1928] 2 K. B. 294. Apld. 
Lloyds Bank v. Chartered Bank of India, Australia & 
China, [1929] 1 K. B. 40. Gonad. Slingsby v. Westminster 
Bank, Ltd., [1931] 1 K. B. 173. Reid. Underwood v. Bank 
of Liverpool, Same t>. Barclay’s Bank, [1924] 1 K. B. 775 ; 
London & Montrose Shipbuilding? & Repairing Co. v. 
Barclays Bank (1925), 31 Com. Cas. 67 ; Lloyds Bank, 
Ltd. v. Savory A Co. (1932), 49 T. L. R. 116. 

292b. Another bank for whom cheque 

collected — Bills of Exchange Act, 1882 (c. 61), 
s. 82.] — (1) The word “customer” in the 
above sect, applies to another bank for whom 
the bank, which relies on the protection of 
the sect., collects a cheque. 

(2) The words “ receives payment ” in the 
sect, apply to a bank which receives payment 
as a collecting bank. — Importers Co. v. 
Westminster Bank, [1927] 2 K. B. 297 ; 
96 L. J. K. B. 919; 137 L. T. 693 ; 43 
T. I * R. 639 ; 32 Com. Cas. 369, 0. A. 

293. Add . Citatum : — 88 L. J. K. B. 55. 

Add. Annotations : — Consd. Auchteroni v. Mid- 
land Bank, [1928] 2 K. B. 294 ; Greenwood 
17. Martins Bank, Ltd. (1931), 47 T. L. R. 
607 ; Slingsby v. District Bank, Ltd. (1931 ), 
48 T. L. R. 114 ; Mercantile Bank of India, 
Ltd. v. Central Bank of India, Ltd., [1938] 
A. C. 287. 

298a. Remittance sent abroad on request — Obliga- 
tion of bank.] — Pltfs., customers of defts., 
bankers in London, instructed them to 
transmit money to a person in Rumania, 
& defts. sent a cheque by registered post 
to him personally. The cheque never 
reached him, but someone apparently put. 
on it a forged indorsement of his name, & 
it was eventually cleared through a hank in 
Poland, A defts. debited pltfs. with the 
amount. In an action for negligence pltfs. 
alleged that defts. should have sent the 
cheque by a letter which was insured in 
addition to being registered : — Held : as the 


loss of a cheque was a rare occurrence, A 
as the standard of defts.’ duty should not 
he measured by a consideration of all the 
precautions which subsequent events might 
suggest, the action failed. — O se Gesell- 
SOHAPT, ETC. V. JEWISH COLONIAL TRUST 
(1927), 43 T. L, R. 398. 

298b. Bank instructed to transfer sum to second 
bank — To be held to credit of third — Third 
non-existent — Claim for return by customer 
of first bank.] — In June, 1918, pltf., who 
was then a hanker in Odessa, had a large 
credit with a Swiss hank at Basle A he 
instructed that hank to transfer to defts., 
who were an English hank, £18,044 to be 
held by defts. to the credit of a hank in 
Petrograd. On hearing from the Basle bank 
defts. credited the money to the Petrograd 
hank in their hooks on account of pltf., 
A they notified the Petrograd hank, but 
their communication was returned A there 
was no evidence that it was ever received 
by the Petrograd bank. About 1930 pltf. 
became aware that the money was still with 
defts. & he claimed a. declaration that they 
held it as trustees for him : — Held : the only 
arty who were defts.* customers were the 
wiss bank, & as there was no contract 
between pltf. A defts. the action failed. — 
Aschkenasy v. Midland Bank, I/td. (1934), 
51 T. L. R. 34 ; 78 Sol. Jo. 783, C. A. 

BOO. Add. Annotations : — Apld. Loudon Provincial 
A South Western Bank v . Buszard (1918), 
35 T. L. R. 142. Refd. Brown v. Swan (1921 ), 
37 T. L. R. 787. 

301 . Add. Annotations : — Consd. Brown t7. Swan 
(1921), 37 T. L. R. 787. Refd. Calico 
Printers’ Assocn., Ltd. v. Barclays Bank 
(1931), 145 L. T. 51 ; Savory A Co. v. Lloyds 
Bank, Ltd. (1932), 48 T. L. R. 344. 

302. Add. Annotations : — Refd. Repuhlica de Guate- 
mala 17. Nunez, [1927] 1 K. B. 669 ; Richard- 
son t7. Richardson, [1927] P. 228. 

303 . Add. Citation : — 63 Sol. Jo. 246. 

304 . Add. Annotations: — Consd. Elliott t7. Bax- 
Ironside, [1925] 2 K. B. 301. Refd. Kimber 
Coal Co. 17. Stone & Rolfe, [1926] A. C. 414; 
Kettle 17. Dunster & Wakefield (1927), 43 
T. L. R. 770. 

306 . Add. Annotation : — Consd. Calico Printers' 
Assocn., Ltd. v. Barclays Bank (1931), 145 
L. T. 51. 


293 I. Drawing cheque — Customer’s 
duty to bank.] — A customer of a bank 
owes a duty to the bank in drawing 
cheques to take reasonable 8c ordinary 
precautions against the amount of the 
cheque being raised by forgery, 8c if 
as the natural 8c probable result of the 
neglect of those precautions the amount 
is so increased the customer most bear 
the loss as between himself 8c the bank. 
The duty of a customer to draw up his 
cheque without negligence is the same 
with respect to a cheque on a savings 
account as in the ease of a cheque 
on a current account. — Will v. Bank 
of Montreal, [29311 2W.W.R. 364 ; 
3D.LR. 526.— CAN. 


sd. Unauthorised withdrawal of sum 
from account by manager — Onus of woof 
of repayment. }— F., a local branch bank 
manager, took without authority 
certain sums from S/s account in the 
bank. 8. having died, his exors. sued 
the bank A V. to recover these sums : — 
Bold : on the evidence, defts. had not 


acquitted themselves of the onus of 
establishing repayment, A pltfs. were 
entitled to recover. — Stewart v. 
Royal Bank of Canada A Fraser, 
[1930] S. C. R. 544 ; 4 D. L. R. 094 ; 
revg.. [1930] 2 D.*L. R. 617 ; 1 M. P. R. 
302.— CAN. 

PART II. SECT. 1, SUB-SECT. 8.— A. 

301 it. .] — For certain 

limited purposes a branch bank may be 
treated as a separate organisation, but 
for all purposes of liability a bank is 
a unit A indivisible.— White v. Royal 
Bank of GaNada, [1923] 4 D. L. R. 
1206 ; 53 O. L. R. 543.— CAN. 

se. Forwarding to another branch 
documents for collection — Negligence. ] — 
Wherfe a branch offioe of a bank, In 
the usual course of banking business 
for reward, sends to another office of 
the bank for collection on behalf of 
a customer negotiable documents of 
debts, such as participation certificate* 
issued by the Canadian Wheat Board, 

23 


which, having been Indorsed by the 

S roduoer, are, in effect, made payable 
d bearer on surrender thereof. A whose 
terms deny responsibility in the Wheat 
Board with respect to indorsements, A. 
failing to receive a return letter of 
acknowledgment, the sending offioe 
makes no inquiry of the receiving 
office as to the safety of the documents 
until after the lapse of six weeks, it 
Is guilty of negligence. The bank is 
still more guilty of negligence, when, 
having made the belated inquiry A 
learned that the documents have not 
been received at the other office it 
fails to take immediate steps in the 
quickest manner available to warn 
the debtor liable under the documents 
of the loss thereof, A thus stop pay- 
ment to any unauthorised person.— 
Neuson v. Union Bank of Canada, 
[1923] 3 W. W. R. 1330. — CAN. 

3031. .] — Garbioch 

v. Canadian Bank of Commerce, 
[1919] 3 W. W. R. 185.— CAN. 
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810. Add. Annotations : — Held* Joachimson v. 
Swiss Bank Oorpn., [1921] 8 K. B. 110. 
Mentd. Be Gtmsbourg, Ex p. Trustee, [1919] 
B. & 0. B. 99, 

811, Add . Annotation : — Consd, Bekstin v, Kom- 
severputj Bureau (Bank for Russian Trade, 
Ltd.) (1932), 48 T. L. R. 578. 

819. Add. Annotation : — Generally, Reid, Earle v. 
Hemsworth R. D. 0. (1938), 140 L. T. 69. 
After this case add. See Law of Property 
Act, 1925 (o. 20), s. 136 (1). 

817. Add. Annotations : — As to (1) Consd, Bekstin 
v . Severo Sibirsko Gosudarstvemnoe Ak- 
cionemoe Olschestro Komseverpufcj A Bank 
for Russian Trade, Ltd., [1933] 1 K. B. 47. 
Refd. Joachimson v. Swiss Bank Oorpn., 
[1921 ] 3 K. B. 1 10. Generally, Refd. Richard- 
son v. Richardson, [1927] P. 228 ; Plunkett v. 
Barclays Bank, Ltd., [1936] 1 All E. R. 653 ; 
Hirschhom v. Evans, [1938] 3 All E. R. 491. 

821a. Operation as revocation of direction to 

transfer account — Before notice to transferee. 
— Rhkstin v. Severo Sibirsko Gobudar- 
arfVEBNNOB Akoionhrnob Obschestvo Kom-* 
sbvbrfutj (Bureau) & Bank for Russian 
Trade, Ltd., No. 277a, ante. 

821b. Client aeoount of solicitor.]— -In com- 

pliance with Solicitors Act, 1933 (c. 24), & 

* Rules, pltf., a solr., opened a client account at 

a branch of defts.* ban :. Money received 
from a client, to be applied in payment of 
rent & costs payable by the client to a third 
party, was paid into that account, A a cheque 
was duly drawn by pltf. on that account, A 
sent to the solr. acting for the third party. 
Before that cheque was presented a garnishee 
order nisi was served on the bank in respect 
of debts owing or accruing due from the bank 
to pltf. When the cheque was presented the 
bank marked it “ Refer to drawer,** A re- 
turned- it unpaid : — Held : (1) money stand- 
ing to the credit of the client account was a 
dent owing from the bank to pltf., iiji whose 
name the account was opened, A the garnishee 
order nisi bound that debt in the hands of 
the bank. The bank was, therefore, justified 
in returning the cheque unpaid ; (2) in the 
circumstances, the words “ Refer to drawer ” 
marked on the cheque were not libellous. — 
Plunkett v. Barclays Bank, Ltd., [1936] 
2 K. B. 107 5 [1936] 1 All E. R. 663 ; 105 
L. J. K. B. 379; 164 L. T. 465; 52 T. L. R. 
353 ; 80 Sol. Jo. 225. 

321o. Joint account — Debt of one party.] — A 

husband A wife opened a joint account with 
the B. bank in Feb. 1935, upon the terms that 


the signature of either would be a sufficient 
discharge for the repayment of any moneys 
deposited with the bank. The wife had 
received a legacy of 21,000 in 1930 which she 
handed to her husband to be used in his 
business. In Jan. 1936, H., who had supplied 
building material to the husband for use in 
his business, recovered judgment against him. 
On Jan. 15, 1938, a garnishee summons was 
served upon the B. bank attaching so much 
of the debts due from the bank to the judg- 
ment debtor as would satisfy the debt of 
£15 7a. due to H. under the judgment. On 
Jan. 15, 1938, the B. bank had no account 
in their books in the name of the husband, 
but they had the joint account standing in 
the names of the husband & the wife. That 
account was on that date in credit in the sum 
of £114. The bank, considering that the 
garnishee summons did not attach any part 
of their debt on the joint account, honoured 
cheques drawn on the joint account with the 
result that by Feb. 22 the joint account was 
overdrawn and there was no balance left 
in that account. On the hearing of the 
garnishee summons on Feb. 22 the county ct. 
judge held that the money in the joint account 
was the sole property of the husband, & that 
it was a debt due by the bank to the husband* 
He accordingly gave judgment for pltf. 
against the garnishees. On appeal : — Held : 
by the Ct. of Appeal, there was no evidence 
upon which the county ct. judge could find 
that the money in the joint account belonged 
solely to the husband ; further, by Slesser 
A MacKinnon, L.JJ. (Greer, L.J. dissent- 
ing), inasmuch as the debt which the bank 
owed was not a debt due to the husband alone 
but to him jointly with his wife, it could not 
be attached to anwer the judgment against 
the husband. — Hirschorn v . Evans, [1938] 
2 K. B. 801 ; [1938] 3 All E. R. 491 ; 107 
L. J. K. B. 756 ; 159 L. T. 405 ; 54 T. L. It. 
1069 ; 82 Sol. Jo. 664, C. A. 

380. Add. Citation 40 L. T. 404. 

881. Add . Annotation: — Refd. Jones v. Waring A 
Gillow, [1926] A. O. 670. 

882. Add. Annotations : — Consd. Rekstin v. Kom* 
severputj Bureau (Bank for Russian Trade, 
Ltd.) (1932), 48 T. L. R. 678. Refd. British 
American Continental Bank v. British Bank 
for Foreign Trade, [1926] 1 K. B. 328 ; Jones 
v. Waring A Gillow, [1926] A. 0. 670. 

883. Add. Annotations : — Consd. British American 
Continental Bank v. British Bank for Foreign 
Trade, [1926] 1 K. B. 328$ Jones o. Waring 
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817 he a. .h-Moner* 

In a Joint banking aooount to the 


uzsas. Lro. v. Ciooi, (1934] 4D.L.B. 
804.— OAH. 

817 xi. .)■— Money de- 

posited by a Judgment debtor in the 
State Savings Bank of Victoria may 
be attaoheoby garnishee proceedings. 
Servioe of the garnishee order nirt on 
the bank is a sufficient demand to 
satisfy any right which the bank may 
hate to reoetve a demand for payment 
as a oo^tion precedent to itsliabillty. 
— OaUBB v. EMXRT, (1988] V. L. R. 
196 } Argue L. R* 189. — Aim. 

817 xH. Money cm deport I with 

Enrtiehbrmch of toe at bonJk]- Money 


on deposit with an English branch of a 
local bank does not constitute a debt 
recoverable within the Jurisdiction, A 

is, therefore, not liable to be attached 

by proceedings under Part XX. of 
Common Law Prooedure Act, 1899. — 
Melville Island, Ltd. v . Richards 
(1988), 60 N. R W. W. N. 41.— AUS. 

817x111. — Aooount in trade name.] 
— Where an Individual keeps his bank 
aooount under a trade name A Is sued 
A his banker Is garnisheed, It is for the 
bankers to satisfy themselves that the 
Judgment debtor named is the person 
keeping snob aooount, A if satisfied 
beyond reasonable doubt that the right 
fund Is bring gar n i sh eed to pay it 
into ot.— Burnt e. Gautbohx, (1917] 
9 W. wTiT 996 ; 98 B. a R. 466.— 
CAN. 

817 xiv. Banking company in 


liquidation — Declaration of dividend by 
liquidator .) — An order baa been made 
for the winding up of a bankii ^ ocuA 


for the an „ 

At the date of the order a customer of 
the bank had moneys standing to his 
credit in Its books. In the oourseof 
the liquidation the liquidator gave 
notice of his Intention to pay a divi- 
dend of 6s. In. the £ : — add: even 
assuming that the notice g iv en by the 
liquidator amounted to the declaration 
of a dividend, the decla r a t ion did not 
create a *' debt owing or aoc 

to the customer by or from the L 

oq. so as to be aiMbable by a Judg- 
ment creditor of the customer In i — 
ntahee pmceediirns, under the r 

Act, 1998, A lieTagainet the 1 

oo.— National Rank op Ad 

labia, Did. e. Noams, (1989) V. L. R. 

06; Argus U R. 411.— AUg. 
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& Gillow, [1926] A. O. 670. Reid. Gowers v. 
Lloyds & National Provincial Foreign Bank. 
Ltd., [1938] 1 All E. R. 766. 

338a, Payment Into account under belief that 

customer alive— liability to refund.]— Where 
money has been paid into the current account 
of the customer of a bank under a mistake of 
foot, such as the belief that the customer is 
still alive A entitled to the money, the money 
can be recovered back from the bank without 
joining the customer’s legal personal repre- 
sentatives as defts. to the action. — Ad- 
miralty Combs, v. National Provincial & 
Union Bank of England, Ltd. (1922), 127 
L. T. 462 i 38 T. L. R. 492 ; 66 Sol. Jo. 422. 

888b. Pension paid to bank on forged certificate 
given to bank.] — G., a retired officer in the 
colonial customs service & in receipt of a 
pension, from 1916 to 1926 collected his 
pension from deft, bank, with which he had 
an account, coming to the bank in person. 
In 1926 G. changed his place of residence & 
thereafter collected his pension by post 
through deft, bank by means of receipt forms 
sent direct to him by pltfs. The receipt form 
included a certificate that the pensioner was 
still alive. G. died in 1929 & from then up 
to 1936, when his widow died, the pension 
was collected by means of forged receipt 
forms, the certificates being duly filled up by 
an alleged medical practitioner. The certi- 
ficate might be signed by the bank or by a 
person of certain named categories including 
medical practitioners. Pltfs., the Crown 
Agents for the Colonies, then sued to recover 
from deft, bank the amount so paid since 
1929 : — Held : (1) the certificate not being 
signed by the bank, it did not amount to a 
warranty by the bank that G. was still alive, 
& the bank was, in the circumstances, entitled 
to rely upon the certificate as being true ; 
(2) the money could not be recovered as 
money paid under a mistake of fact, as the 
bank had paid it away to a person whom 
they believed to be their principal, & the fact 
that they were mistaken in that belief was 
irrelevant. — Gowers v. Lloyds & National 
Provincial Foreign Bank, Ltd., [1938] 1 
All E. R. 766 ; 168 L. T. 467 ; 64 L. T. R. 
650 ; 82 Sol. Jo. 232, C. A. 

Annotation : — Consd. Hirechhorn v. Evans, [1938] 3 All E. R. 

491. 

884. Add. Annotations: — Consd. Re Hodgson’s 
Trusts, Public Trustee v. Milne, [1919] 2 Ch. 
189. Retd. Bradford Old Bank v. Sutcliffe 
(1918), 88 L. J. K. B. 85 ; Albemarle Supply 
Co. v . Hind (1927), 43 T. L. R. 662 ; Holder 
v. I. R. Comrs. (1932), 48 T. L. R. 365; 
Philadelphia National Bank v. Price, [1937] 
3 All E. R. 391. 

888a. Joint account — Including proceeds of 

theft] — The Admiralty v. mills (1908), 
Times , Oct. 29. 


888b. Necessity for demand— Whether condition 
precedent to action against banker on account.] 
— Where money is standing to the credit of a 
customer on current account with a banker, 
In the absence of a special agreement a 
demand by the customer is a necessary 
ingredient in the cause of action against the 
banker for money lent. — Joaghimson v. 
Swiss Bank Corpn., [1921] 8 K. B. 110 ; 90 
L.J. K. B. 973; 125L.T. 338; 87 T. L. R. 
534 ; 66 Sol. Jo. 434 ; 26 Com. Cae. 196, 0. A. 


Annotations : — Oonsd. Admiralty Oomrs. v. National Pro- 
vincial Sc Union Bank of England (1922), 88 T. L. R. 492 ; 
Richardson v. Richardson, [1927) P. 228 ; Douglass v. 
Lloyds Bank (1929), 34 Com. Gas. 288. Reid. EeBritish 
American Continental Bank, Oredit General Lelgeois' 
Claim, [1922] 2 Ob. 589 : Prosperity t>. Lloyds Bank 
89 T. L. R. 372 ; Tournler v. National Provincial 
on Bank of England, [1924] 1 K. B. 461: Rekstin v. 
KomseverpufcJ Bureau (Bank for Russian Trade, Ltd.) 
(1932), 48 T. L. R. 578. 


342. Add. Annotation : — Generally , Retd. I. R. 
Comrs. v. Holder, [1931] 2 K. B. 81. 

342a, Account in oredit — Reasonable notloeJ 

— In the absence of special stipulation a 
banker can close his customer’s banking 
account in credit only on giving him a reason- 
able notice, dependent on the nature of the 
account & the facts & circumstances of the 
case. When a banking account, opened by 
pltfs. with defts., & having a credit balance 
of some £7,000, was so interwoven with a 
“ snowball ” scheme of insurance devised by 
pltfs. that it became in respect to subscrip- 
tions to the scheme a part thereof : — Held : 
a month’s notice by defts. to discontinue the 
account was not, in the circumstances of the 
case, sufficient, but an injunction restraining 
defts. from closing the acoount must be 
refused. — Prosperity, Ltd. v. Lloyds Bank, 
Ltd. (1923), 39 T. L. R. 372. 

342b. Existence of account — Proof of — Effect of 
non-existence of entry in material books.] — 
Douglass v. Lloyds bank, No. 403a, post. 

344. Add. Annotation: — Refd. Imperial Bank of 
Canada v. Begley, [1936] 2 All E. R. 367. 

347. Add. Citation: — affg. 8. C. sub nom. Re 
Gross, Exp. Adair (1871), 24 L. T. 198. 

353. Add. Annotation : — Refd. Imperial Bank of 
Canada v. Begley, [1936] 2 All E. R. 367. 

858. Add. Annotation : — Refd. Re Russian Bank 
for Foreign Trade, [1933] Ch. 746. 

359. Add. Annotation : — Refd. Madras Official 
Assignee v. Krishnaji Bhat (1933), 49 

T. L. R. 432. 


868. Add. Annotations : — Consd. Banque Beige v. 
Hambrouck. [1921] 1 K. B. 321. Refd. Re 
Hodgson’s Trusts, Public Trustee v. Milne, 
[1919] 2 Ch. 189 ; Madras Official Assignee 
v. Krishnaji Bhat (1933), 49 T. L. R. 432. 
864. Add. Annotations : — Refd. Plunkett v. Bar- 
clays Bank, Ltd., [1936] 1 All E. R. 653 ; 
Harrods, Ltd. v. Tester, [1937] 2 All E. R. 230. 


PART II. SECT. 2, SUB-SECT. 1. 

334 v. .) — Pltf. made a premia- 

•cwy note in favour of S., which wm 
dishonoured on presentment. Both 
banked with deft*., to whom S. was 
indebted on overdraft tor a greater 
sum the amount of the note. 

Subsequently pltf. paid 3100 Into his 
aeoount, St defts. immediately, without 
reterenoe to pltf., paid the note tor 
8113 19s. 104. A debited pltf.’s aeoount 
with the amount by which his funds 


in the hands of defts. were insufficient 
to meet the n6te ; — Held : defts. were 
at liberty to apply whatever funds of 
pitf. they had m hand in satisfaction, 
pro UtntO'Ot the note of which they were 
the holders for value. — Bell v. union 
Bank, [1923] N. Z. h. R. 379.— N.Z. 

PART 1L SECT. 8, SUB-SECT. 3. — A # 

& 

TOOK 
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BANK , [1935] 3 W. W. R. 97.— CAN. 

sb. — - Re- 

tailer's Trust Oo., Ltd. v. Dominion 
Bank, [1935] 3 W. W. R. 105.— CAN. 

PART II. SECT. 2, SUB-SECT. 2.— B. 

sf. Right of bank to refuse to pay.b- 
Id order to hold a banker instilled in 
refusing to pay a demand of his 
customer the customer being an exor.. 
Sc drawing a cheque as exor., them 
must in the first place be some mis- 
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868 . Add Annotations : — Refd. Imperial Bank of 1 
Canada v. Begley, [1936] 2 All E. R. 367 ; 
Plunkett v . Barclays Bank, Ltd., [1936] 

1 All E. R. 653. 

880a. Payment oi principal’s money to own account 
— Bank without notice — Retention against 
overdraft.] — Re Sangstbr, Green v. Mockktt 
(1894), 10 T. L. R. 184. 

881a. Trust moneys credited to private aocount — 
Liability of bank.] — Reap, bank agreed with 
applts. to furnish applts.’ agent with cash 
in exchange for drafts upon applts. The 
cash, as reaps, knew, was to be used in pay- 
ing for grain to be purchased for applts. by 
their agent. In numerous cases resps. 
instead of giving the agent cash credited the 
drafts, wholly or in part, to the agent’s private 
account which was generally overdrawn. 
Applts. sued resps. to recover the aggregate 
amount, with interest, of specified drafts, 
or parts of drafts which had been thus 
applied ; the agent was not joined as a 
party. Resps. alleged but did not prove 
that the agent had paid for grain by cheques 
on his private account. The Ct. of Appeal 
ordered an account to ascertain what loss 
applts. had sustained : — Held : resps. having 
been parties to a misapplication of trust 
• funds, applts. were entitled to judgment for 
the amount sued for.- -British America 
Elevator Co. v. Bane of British North 
America, [1919] A. C. 658 ; 88 L. J. P. C. 
118 ; 121 L. T. 100, P. C. 

Annotation : — Reid. Imperial Bank of Canada v. Begley* 
U930] 2 All E. R. 367. 

887a. .] — For some years before 

1919 one U., a merchant, had a banking 
account at defts.’ bank. In that year he 
converted himself into a limited co., all the 
shares being allotted to himself except one, 
which was held by his wife. A debenture 
in the form of a floating charge over the 
assets of the co. was issued to a creditor of 
U. as a security for his debt. The arts, of 
assocn. of the co. incorporated Table A. by 
par. 71 of which the business of the co. is 
to be managed by the directors. By the 
arts. U. was appointed sole director. After 
the formation of the co. U. kept on his private 
banking account with defts. as before, they 
having notice that his business had been 
transferred to the co. The co. had a separate 
aocount, which was kept at another bank, 
but defts. had no knowledge of that fact. 
U., as sole director, became possessed of a 
number of cheques, some crossed & others 
uncrossed, drawn in favour of the co. He 
indorsed them M A.L.U., Ltd. — A.L.U. sole 
director,” & paid them into his own account 
with defts. instead of paying them in to the 
oo.’s account with the other bank. Defts., 
without inquiring whether the co. had a 


separate banking account, collected the 
cheques Sc credited U. with the proceeds, 
which he misappropriated. When doing so 
they treated him as being identical with the 
co., ae be owned all the snares, Sc overlooked 
the materiality of the cheques being drawn 
in the co.’s favour Sc not in his. In an action 
brought by the co. on behalf of the debenture* 
holder for conversion of the cheques : — 
Held : (1) defts. were precluded from setting 
up that U., when paying the cheques In to 
his own account, was acting within the scope 
of his apparent authority as agent of the co., 
upon two grounds : first, that the act of an 
agent paying his principal’s cheques into his 
own account was so unusual as to put them 
on inquiry, that they ought to have inquired 
whether the co. had a separate banking 
account, &, if it had, why the cheques were 
not paid in to that account, Sc that their 
failure to make that inquiry amounted to 
negligence ; &, secondly, that U. when 

paying in the cheques did not purport to 
act as the co.’s agent, but as being himself 
the co., Sc that defts. so treated him ; (2) with 
respect to the cheques which were crossed 
the omission to inquire about the co.’s 
banking account disentitled defts. as collect- 
ing bankers to the protection afforded by 
Bills of Exchange Act, 1882 (c. 61), s. 82. 

A customer of a bank paid into his account 
some cheques to which he had no title. 
Immediately on his so paying them in the 
bank credited him with the amounts of the 
cheques in their ledger, but there was no 
agreement between the bank Sc the customer 
that be should be allowed to draw against 
the cheques before they were cleared, nor 
did he in fact draw against them until after 
the bank had received the proceeds : — 
Held : (3) apart from any question whether 
the bank had notice of any defect in the 
customer’s title, they were not holders in 
due course, there being no evidence that they 
took the cheques for value. The mere fact 
that bankers credit a customer with the 
amounts of cheques before they are cleared 
does not make them holders for value ; in 
order to entitle them to that character there 
must have been an agreement, express or 
implied, that the customer should be allowed 
to draw against the cheques before clearance, 
Sc that agreement must have been acted upon. 
— Underwood (A. L.), Ltd. v. Bane of 
Liverpool. Same v. Barclays Bane, [1924] 
1 K. B. 775 ; 93 L. J. K. B. 690 ; 131 L. T. 
271 i 40 T. L. R. 302 ; 68 Sol. Jo. 716 ; 29 
Com. Cas. 182, 0. A. 

Annotations .* — As to (1) Apld. London Sc Montrose Ship 
building Sc Repairing Co. v. Barclays Bank (1925). 31 
Com. Cas. 67 ; Liggett (Liverpool) v. Barclays Bank (1927). 
1 37 L. T. 443. Ccnsd. Auohteroni v. Midland Bank, [19281 
2 E. B. 294. Apld. Lloyds Bank v. Chartered Bank of 
India, Australia Sc China, [1929] 1 K. B. 40. Retd. 


application, some brooch of trust in- 
tended by the exor.. Sc there must in 
the second place be proof that the 
bankers are privy to the Intent to 
make their misapplication of the trust 
funds. If it be shown that any per- 
sonal benefit to the bankers themselves 
is designed or stipulated for, that 
circumstance above iul others will most 
readily establish the fact that the 
bankers are In privity with the breach 
rf trust that is about to be committed. 
— Standard Bank v. Estate van 
RUTK. (1920] App. D. 266. — S. AT. 


PART II. SS0T. 8, SUB-SECT. 8.— A. 

871 i. Joint account of persons not 
partners — Cheque drawn dt counter- 
manded by one after decease of other — 
Payment by bank — No right of action 
in survivor .) — Radcuffe e. Bank of 
Montreal, [1919] 2 W. W. R. 887. — 
CAN. 

871 ii. Subsequent claim by one 

to whole account — Position of bank .J — 
Whore a bank deposit is made in the 
name of either of two persons it is a 
notification that either one may deal 
with the funds Sc that the aooount 
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will be subject to the oontrol of either 
of them in the absence of special 
directions. But upon a subsequent 
notice to the bank by one of such per- 
sons that he claims it all, the hank 
in dealing with the money thereafter 
in any way affecting suoh claim acts 
at its own risk. — Hill v. Hochklaga 
Bank, [1921] 3W.W.R. 480.— CAN. 


PART 11. SECT. 2, SUB-SECT. 8. — B. 



1 


A. 

L. 


C. 

T. 
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Kreditbank Oassel G. m. b. H. t>. Sohenkers. [19261 2 

K. B. 450 ; Houghton v. Nothard, Lowe Sc Wills, [1927] 
1 K. B. 246 ; Fenton Textile Assoon. v. Thomas (1929), 
45 T. L. R. 264 ; Reokitt v. Barnett, Pembroke & Slater, 
[1929] A. O. 176 ; Lloyds Bank, Ltd. v. Savory & Co. 
(1932), 49 T. L. R. 116 ; Caroenters Co, v. British Mutual 
Banking Co., [19371 3 All eTr. 811 ; E. B. M. Co. v. 
Dominion Bank, [1937] 3 All E. R. 555. As to (2) Oonsd. 
London Sc Montrose Shipbuilding Sc Repairing Co. v. 
Barclays Bank (1925), 31 Com. Cas. 67. Redt. Robinson 
v. Midland Bank (1925). 41 T. L. R. 402. Generally, Reid. 
Banco de Portugal v. Waterlow Sc Sons, Ltd. (1931), 100 

L. J. K. B. 465 ; Midland Bank, Ltd. v. Reckltt (1932), 
48 T. L. R. 271 ; Slings by r. District Bank, Ltd. (1931), 
48 T. L. R. 114; Slingsby v. Westminster Bank, Ltd., 
[1931] 2 K. B. 583. 

380* Add. Annotations : — Consd. Jones v. Waring 
& Gillow, [1925] 2 K. B. 612. Retd. Banqne 
Beige pour l’Etranger (Soc. Anon.) v. Ham- 
brouck, Spanoghe (1920), 123 L. T. 495. 


391. Add. Annotations : — Distd. Re Harrison, Day 
v. Harrison (1920), 90 L. J. Oh. 186. Consd. 
Harrods, Ltd. v. Tester, [1937] 2 All E. R. 
236. 

891a. Cheques drawn by wile on bank 

manager’s advlee — Title ot wife to balance.] 

— A husband, in 1908 transferred the 
money standing to a current account at his 
bank in his own name into the joint names 
of himself & his wife. He did not inform his 
wife of the joint account, & always drew 
cheques on the account himself. He died 
in Nov. 1919. The wife never drew any 
cheque on the account until shortly before 
his death, when he was in failing health & 
unable to attend to business. The bank 
manager then informed her of the joint 
account, & advised her to draw a cheque, 
which she did. The husband had also from 
time to time made deposits in the joint names 
of himself & his wife, & in Aug. 1919, con- 
solidated them into one deposit in the joint 
names. The wife never knew of this deposit 
until after her husband’s death. There was 
then found among his papers an envelope in- 
dorsed with the wife’s initials & containing 
the deposit receipt & a document in which 
he said ; “I would like this paying away at 
once if possible as under,” with a list of 
names with amounts against them : — Held : 
the money standing to the credit of both 
the current account & the deposit account 
belonged to the wife as survivor, & the 
document did not raise any presumption 
that the husband regarded the deposit as his 
own property. — Re Harrison, Day v . Har- 
rison (1920), 90 L. J. Ch. 186. 


402. Add. Annotations : — Retd. Joachim son v. 
Swiss Bank Oorpn., [1921] 3 K . B. 110 ; 
Douglass v . Lloyds Bank (1929), 34 Com. 
Cas. 263. 

402a. Effect ot need for notloe of withdrawal.] — 

There is no difference in principle in the 
nature of a deposit requiring notice of with- 
drawal & a deposit not requiring notice of 
withdrawal. — Re Glendinning, Steel v . 
Glendinning (1918), 88 L. J. Ch. 87 ; 120 
L. T. 222 ; 63 Sol. Jo. 156. 

408a. Loss of right to repayment — Laches.] — In 

May, 1866, one F. deposited £6,000 with a 
Birmingham branch of deft, bank, upon the 
terms that he could withdraw the money at 
any time on giving fourteen days’ notice, & 
that interest should be paid on it at the rate 
of 6 per cent, for the first three months, & 
thereafter at the current bank rate for the 
time being. In Aug. 1866, the bank repaid 
£2,500 of the £6,000 with interest due to 
that date, & a note of the payment was 
indorsed on the deposit receipt. In Nov. 
1866, a further indorsement was made show- 
ing that all interest then due had been paid, 
but after that date there was no record of any 
further payment by the bank of either 
principal or interest & no record of any 
demand by F. for payment. F. died in 1893. 
In 1927 a relative of F. discovered the deposit 
receipt amongst some old papers, & sent it 
to the surviving exor. & trustee of F.’s will. 
He gave deft, bank formal notice to pay the 
£3,500, balance of the principal £6,000, 
together with interest, in fourteen days. 
The bank refused to p ay, on the ground that 
it must be presumed that the deposit must 
have been repaid, long ago. The exor. then 
brought this action to enforce payment, & 
the bank pleaded presumption of payment ; 
& although they refused to plead Stat. 
Limitations, they claimed relief on the ground 
that F. & his representatives had been guilty 
of laches : — Held : although defts. could not 
produce evidence of repayment, the proper 
inference from all the circumstances was that 
that money must have been repaid, & the 
action therefore failed. Bankers’ Books 
Evidence Act, 1879 (c. 11), s. 3, makes an 
entry in bankers* books primd facie evi 
dence of an account. 

Qu. : whether the non-existence of any 
entry in material books is primd facie 


PART II. SECT. 2, SUB-SECT. 8.—E. 

390 I. Joint account of husband <£ 
wife — Subsequent claim by wife to whole 
account — Bank entitled to set off sums 
advanced for husband's benefit before 
notice of claim .] — Hill v . Hochelaqa 
Bank, [1921] 3 W. W. R. 430.— CAN. 


PART II. SECT. 3. SUB-SECT. 1. 

o I. .] — A deposit 

having been made in a bank by a 
woman in the joint names of herself 
Sc her niece, to whom she was in loco 
parentis: — Held : joint ownership con- 
stituted, with benefit of survivorship. — 
Bourque v . Landrt (1936), 10 

M. P. R. 108 ; 5 F. L. J. (Can.) 293.— 
CAN. 


o ii. .] — The pre- 

sumption that moneys deposited by a 
husband in the joint names of himself 
Sc his wife are then joint property does 
not apply in the case of a mother Sc 
son; there is in such a case a pre- 
sumption of a resulting trust in favour 
of the mother. — Fidleb v . Barnes 


(1936), 11 M. P. R. 254,— CAN. 

g. Deposit by factor — Principal's 
money — Whether bank liable to 
principal.] — Whore a deposit is made 
by a factor of his principal’s money to 
bis own credit, to the knowledge of the 
bank, the bank is not liable to the 
principal on the bfcpcy. of the factor. — 
M. A. Hanna Co. v. Provincial Bank 
op Canada, [19341 2 D. L. R. 471 ; 
ajfd., [1935] S. 0. R. 144 ; 1 D. L. R. 
545.— CAN. 


•1. Deposit account opened by agent — 
Extent of agent's authority not disclosed 
to bank — Misappropriation by agent — 
Liability of bank .1 — Whore an account 
was opened In deft, bank in pltf.’s 
name by pltf/s agent but the only 
knowledge the bank had of the limita- 
tions placed bv pltf. on the agent’s 
operation of the account or or the 
business which he was managing for 
pltf. was contained in a letter from 
pltf. instructing the bank that It was 
“ a deposit account only Sc from time 
to time remittances will be forwarded 
to us by credit advices alone ” ; — 


27 


Held : the bank was not liable for mis- 
appropriation by the agent on the 
ground of negligence or connivance in 
the breaoh of his instructions in per- 
mitting him to open Sc draw cheques 
upon another account which he opened 
in his own name entitled ” Trust 
Acoount No. 2,” Sc in which to the 
knowledge of the bank he deposited a 

8 art of the proceeds of said business. — 
an adi an Credit Men's Trust 
Assoon., Ltd. v . Royal Bank op 
Canada, [1935] 1 W. W. R. 551.— 
CAN. 


so. Deposit account of guarantor — 
'cfault by customer whose debt guaran- 
ed .] — A banker is not entitled to 
pply the money of a customer, stand* 
tg to the customer’s credit in the hooks 
f the bank upon a deposit account 
ithout the authority, express or 
uplied, of that customer, in discharge 
f the indebtedness to the bank of 
Qotber customer whose debt has been 
iiaranteed by tho depositor.— B ank 
f England v . Martin, [1937] I. R. 
59.— IB. 
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evidence of the non-existence of an alleged 
account. — D ouglass v. Lloyds Bank, Ltd. 
(1929), 84 Com. Oas. 268. 

404. Add, Annotation : — Refd. Sockalingam Chet- 
tiar v, Ramanayake, [1987] A. 0. 230. 

409. Add, Annotation: — Apld. Be Westerton, 
Public Trustee v. Cray (1919), 122 L. T. 264. 

409a. Assignment by order In writing to bank to 
pay third party sum on deposit — Unindorsed 
deposit receipt-— Letter to assignee.] — About 
a year before his death, which happened in 
1917, testator handed to his landlady, G., 
an envelope addressed to her describing it as 
a present to her. She was about to open it, 
when he took it from her hand A said he 
would keep it for her A locked it up in his 
despatch box. After testator’s death there 
was found in his despatch box an envelope 
containing : (1) A deposit receipt for £500 
deposited with his bank in 1914 ; (2) an order 
in writing signed by testator directing the 
bank to pay to G. the sum of £500 then on 
deposit ; A (3) a letter addressed to G. : 
“You have been very kind to me & I desire 
to make some return by giving you the* 
amount £500 now on deposit at the . . • bank 
as per receipt enclosed.” The deposit receipt 
was not indorsed by testator & no notice 
was given to the bank of any assignment till 
* after his death, the interest on the sum on 
deposit having been carried by the bank to 
his current accotmt : — Held: there was a 
valid A complete sift to G. of the sum on 
deposit by Way of assignment under Jud. 
Act, 1878, s. 25 (6). — Re Westerton, Public 
Trustee v, Gray, [1919] 2 Oh. 104 ; 88 
L. J. Oh. 392 5 122 L. T. 264 ; 63 Sol. Jo. 410. 

Annotation : — Apprvd. & Apld. Republic* de Guatemala 
v. Nunes, [1927] 1 K. B. 669. 

412. Add, Annotation : — Refd. I. R. Oomrs. v. 
Holder, [1981] 2 K. B. 81. 

425. For “ Saundbrson v, Bowes,” read “ San- 
derson v . Bowes.” 

Add, Annotation: — Apld. Re British Trade 
Oorpn., Ltd., [1982] 2 Oh. 1. 

481. Add, Annotation: — Refd. Cohen e. Roche 
(1926), 95 L. J. K. B. 945. 

458. Add, Annotation : — Refd. Allen v. Royal Bank 
of Canada (1925), 41 T. L. R. 625. 

454. Add, Annotation : — Consd. Slingsby v. West- 
minster Bank, Ltd., [1981] 1 K. B. 178. 

456. Add, Annotation : — Refd. Savory A Co. v, 
Lloyds Bank, Ltd. (1932), 48 T. L. R. 344. 

456a. Contract to print notes— Notes printed with- 
out authority — Liability to bank.] — Pltfs., a 
Portuguese bank, made with defte., who were 

S rinters, a contract which provided that 
efts, should print the authorised notes for 
the bank, the plates being left in defts.* 
possession A being intended to be available 
only for the purposes of the bank. By means 
of an elaborate fraud defte. were induced 
by an unauthorised person to print from the 
plates a large quantity of notes A to deliver 


the notes to him, A the result was that these 
notes were put into circulation. In conse- 
quence of the fraud pltfs. honoured a large 
number of the spurious notes, A on learning 
the facts they found it necessary to withdraw 
all the genuine notes of the same issue from 
circulation as they had, at that time, no 
means of A jatinguishing tbs genuine from 
the spurious notes. In an action for breach 
of contract, negligence, or conversion: — 
Held : it was an implied term of the contract 
that there was to be no use of the plates for 
any purpose not authorised by pltfs., A 
there was an absolute duty on defts. not to 
print or deliver notes of pltf. bank without 
the authority of the bank, A, even if defte. 
were bound only to take reasonable care to 
avoid such acts, defts. had, on the facte, 
fallen short of the standard of care required 
by the special nature of the business, A 
pltfs. were entitled to recover. — Banco de 
Portugal v, Watbklow A Sons, Ltd. 
(1980), 47 T. L. R. 214 ; 75 Sol. Jo. 81 ; 
on appeal (1931), 100 L. J. K, B. 465, 0. A.; 
[1982] A. 0. 452, H. L. 


456b. Measure of damages.]— A firm 

of printers employed by the Bank of Portugal 
to print a series of bank notes known as 
Vasco da Gama 500 escudo notes delivered to 
the Bank 600,000 notes which were put into 
circulation in Portugal. Subsequently, in 
breach of their contract of employment, the 
printers delivered to one M., the head of a 
band of criminals, 580,000 notes of the same 
type, printed from the original plates or 
from plates made from the same die, in the 
belief that he had the authority of the bank. 
M. A his associates introduced these false 


notes into Portugal A put a large number 
of them into circulation. The bank on dis- 
covering that unauthorised notes were in 
circulation issued notices withdrawing the 
whole of this issue of Vasco da Gama notes A 
undertaking, within a limited time, to 
exchange all notes of this type presented to 
the bank for other notes. The bank had an 
exclusive license to issue bank notes as legal 
tender in Portugal, but the amount of the 
notes to be issued was controlled by law. At 
all material times the currency was incon- 
vertible. In an action by the bank against 
the printers for breach of contract defte. 
maintained (a) that the loss suffered by the 
bank was due to their own voluntary action 
in paying the unauthorised notes ; (b) that 
the loss to the bank was limited to the cost 
of printing A paper in regard to the new 
issue: — Held: (1) the loss arose naturally 
from the breach of contract ; (2) the proper 
measure of damages was the exchange value 
expressed in sterling of the genuine currency 
given in exchange for the spurious notes 
together with the cost of printingfthe genuine 
notes withdrawn. — Banco de Portugal o. 
Waterlow A Sons, Ltd., Watbrlow A 
Sons, Ltd. v. Banco de Portugal, [1982] 


PART IL SECT. 4» 8UE-SE0T. S. 
a*. Money paid to retire draft — 
Fa&re of fmrmm for wMek draft paid 
—LiaMMp of lank to refund,}— Held : 
pitta, could recover from the bank the 
amount paid by thorn to retire the 
draft. — G ibbons ft Cabs nos o. Royal 
Bank or Canada. 1921] IW.W.R. 
370.— CAN. 

•j. Delay in tranemittino draft — 


Traneaotion not part ofmanooer** duty — 
Liability of bankJ-Beld : as the pro- 
mise by the acting manat** to for- 
ward the draft was a voluntary act 
without remuneration A not part of 
his duty as an officer of the bank, 
the bank was not liable tor his failure 
in performlnt it.— Maxwkll «. Union 
Bank or Canada, (1932) 1 W. W. R. 
7 S 69 D. L. R* 130.— CAN. 


t of draft on forged if u 
‘ r of bank,}— Where pay- 
i was made to the wrong 

toned signature of the 

payee A the payee never received the 
money r-r-Hda .• the customer was 
entitled to the ret ur n from the beak 
of the moneys paid ter the draft. — 
Pompom «. POjKnBoog, [1932] 3 
D. L. R. 6SS; O. R. 647.— CAM. 
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A. a 462 ; 101 L. J. K. B. 417 ; 147 L. T. 
101 ; 48 T. L. R. 404 ; 76 Sol. Jo. 827, H. L. 

Annotation.*— MS. The Edison (1988), 147 L. T. 141. 

470. Add. Annotations : — Refd. Sutters v. Briggs, 
[1922] 1 A. C. 1 ; Hibernian Bank, Ltd. v. 
Gysin & Hanson, [1939] 1 K. B. 483. 

470a. Cheque credited before clearance— Whether 
bank holders lor value — Bank stopping pay- 
ment before final clearance.] — (1) Where a 
customer pays a crossed cheque into his bank, 
the question whether the bank reoeive it as 
holders for value or ae agents for collection 
is a pure question of fact. The fact that the 
cheque is immediately credited in the ledger 
does not necessarily make the bank holders 
for value. That inference may be rebutted 
by notices in the pass-book Sc paying-in slip 
or other evidence showing that the customer 
could not draw before clearance. 

(2) If the bank receive the cheque as agents 
for collection & stop payment before it is 
finally cleared at the clearing house, they 
can only receive & hold the proceeds as 
collecting agents for their customer, Sc not 
on the ordinary bank relationship of debtor 
Sc creditor. Consequently, in a winding up 
following on the stoppage the liquidator must 
the full proceeds of a cheque cleared after 
stoppage to the customer, although it 
was cleared shortly before the actual winding 
up . — Re Farrow’s Bans, Ltd., [1923] 1 Oh. 
41 ; 92 L. J. Oh. 163 ; 128 L. T. 332 ; 67 
Sol. Jo. 78; [1926] B. Sc C. R. 8, 0. A. 

479b. J — Underwood (A. L.), Ltd. v. 

Bank op Liverpool, Same v. Barclays 
Bank, No. 387a, ants. 

484. Add. Annotations : — Refd. Guaranty Trust 
Oo. of New York v. Hannay, [1918] 2 K. B. 
623 ; Greenwood v. Martin’s Bank, Ltd. 
(1932), 48 T. L. R. 601. 

484a. Action against banker for conversion — 

Previous action against indorsee based on 
contraot.] — A cheque payable to pltfs. was 
converted by the M. co. & collected for that 
co. by its bankers, the B. bank. Pltfs. 
brought an action against M. co. for the 
amount of the cheque either as money lent 
by pltfs. or as money had & received to the 
use of pltfs., their claims in that action thus 
being ror breaches of contract only ; but 
they discontinued that action, in which no 
final judgment was obtained. Pltfs. after- 
wards brought the present action against the 

B. bank for conversion of the proceeds of the 
cheque, their claim in that action thus being 
for tort : — Held : pltfs. by bringing the first 
action for breaches of contract only, had 
elected to waive their right to bring the 
second action for tort, notwithstanding that* 
the first action had not proceeded to judg- 
ment, Sc that deft, in the second action had 
not been made a deft, in the first action. — 
United Australia, Led. v. Barclays Bank, 


Ltd., [1939] 2 K. B. 53 ; [1939] 1 All E. R. 
676 ; 108 L. J. K. B. 477 ; 160 L. T. 269 ; 
65 T. L. R. 467 ; 83 Sol. Jo. 236 ; 44 Com. 
Cas. 140, 0. A. 

486. Add. Annotation: — Gonsd. Calico Printers’ 
Association, Ltd. v. Barclays Bank (1931), 
145 L. T. 51. 

487. Add. Annotation: — Refd. Jones v. Waring 
Sc Gillow, [1926] A. 0. 670. 

498. Add. Annotations : — Apld. London Provincial 
Sc South Western Bank v. Buszard (1918), 35 
T. L. R. 142. Refd. Brown v . Swan (1921), 
37 T. L. R. 787. 

600. Add. Annotation : — Generally. Refd. Savory 
Sc Oo. v. Lloyds Bank, Ltd. (1932), 48 T. L. R. 
344. 

507. Add . Annotation : — Refd. Torrens v. I. R. 
Comrs. (1933), 18 Tax Cas. 262. 

527a. What is negligence — Defective title of cus- 
tomer — Statutory protection of banker.}— 

Slingsby v. Westminster Bank, Ltd., No. 
69 Id, post. 

537. Add. Annotations : — Consd. Barclay v. Mal- 
colm (1925), 133 L. T. 512 ; Jones v. Waring 
Sc Gillow, [1925] 2 K. B. 612. 

588. Add. Annotation: — Consd. Re Swinburne, 
Sutton v. Featherley (1925), 70 Sol. Jo. 64. 

538a. .] — 'A. drew a cheque for £700 in 

favour of B. Sc gave it to B., who presented 
it forthwith. A. had current Sc deposit 
accounts at the bank, but her money on 
current account was not sufficient to meet 
the cheque without resort to the money on 
deposit. It had been the practice of the bank 
to allow A. to overdraw her current account 
so long as the overdraft was covered by 
her money on deposit. The bank refused 
payment of the cheque, not because of the 
state of A.’s current account, but because 
they doubted A.’s signature on the cheque. 
A. died before anything further was done : — 
Held : in the circumstances there had not 
been any appropriation or dedication of the 
money in the bank, or any constructive pay- 
ment of the cheque ; Sc there had been an 
incomplete gift inter vivos of the amount of 
the cheque, which gift would not be per- 
fected by the assistance of equity. — Re 
Swinburne, Sutton v . Featherley, [1926] 
Oh. 38 ; 95 L. J. Oh. 104; 184 L. T. 121 ; 70 
Sol. Jo. 64, 0. A. 

Annotation: — Reid. Timpaon’s Executors*. Yerbury, [1936] 
1 K. B. 645. 

540. Add. Annotation : — Refd. Australian Bank of 
Commerce v. Perel, [1926] A. O. 787. 

644. Add. Annotations: — Apld. Underwood t. 
Bank of Liverpool Sc Martins, Underwood v. 
Barclays Bank, [1924] 1 K. B. 776. Gonsd. 
British Thomson-Houston Oo. v. Federated 
European Bank, Ltd., [1932] 2' K. B. 176; 
Algemeene Bankvereeniging v. Langton 
(1936), 40 Com. Cas. 247. Refd. Kreditbank 


PART IL SECT. 6, SUB-SECT. 1. 

463 1. Stoppage of bank-cheque 

for debt — Debt not paid .] — Union Bank 
ow Canada v. Nkttlkton (1924) 65 
O. It. XL 648.— GAN. 

PART IL SECT. 6, SUB-SECT. 1. 

oi. .) — A oo. drew bills of w* 

change upon customers to whom they 
had supplied soodi Sc who accepted the 
WUaTrhe oo. indorsed the trills in 
blank, A delivered them to a bank for I 


collection. The oo* went into liquida- 
tion. Its c u rre n t account with the 
bank was overdrawn to a large amount. 
In the liquidation the bank olafmed 
that they were owners of the bills. Sc 
that they were not bound to value Jc 
deduct the obligations In the bills tor 
the purpose of a ranking. The bank's 
lien over tber~ * ' 

admitted i—H 

been indor s e d §l i __ 

tor the limited purpose of oolleetlon. 


Woo 
29 


the bank held a mere right in security 
in virtue of their lien, 8c the obligations 
under the bills must be valued Sc 
deducted for the purposes of a ranking. 
—■Clydesdale Bank, Ltd. v. Senior 
(James Allan) 8c Son Liquidators, 
118961 S. C. 235.— SOOT. 
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6381. Constructive payment-— Cheque 
db credit slip stamped paid .**] — White 
v. Royal Bank of Canada. (19281 4 
D. L. R. 1206 ; 53 O. L. R. 643.— CAN. 
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Caasel G. m. b. H. v. Schenkers, [1926] 2 
K, B. 460 ; Houghton v. Nothard, Lowe & 
Wills, [1927] 1 K. B. 246 ; Liggett (Liver- 
pool) v. Barclays Bank (1927), 137 L. T. 443; 
Mercantile Bank of India, Ltd. v. Chartered 
Bank of India, Australia & China & Strauss 
& Co., [1937] 1 All E. R. 231. 

644a. .] — A bye-law of applt. co. 

authorised its secretary-treasurer jointly 
with any director to sign cheques drawn upon 
its bank account. A series of cheques pay- 
able to one of the directors were fraudulently 
signed by the director jointly with the 
secretary-treasurer, & after indorsement were 
placed by resp. bank to the credit of an 
account which the director had with them. 
Beeps, collected the cheques from applts.’ 
bank in the usual course of business. In 
order that there should be to the credit of 
applts.’ account sufficient to meet each of 
the cheques, the director in each case fraudu- 
lently drew a cheque upon one of various 
other accounts upon which he had authority 
to « draw, & paid it into applts.* account. 
Applts. sued reaps, to recover the aggregate, 
amount of the cheques collected by them : — 
Held: the action failed, because (1) reaps, 
had not knowledge, either by the form of the 
cheques collected or otherwise, that they were 
improperly drawn on applts.’ account, & 
could not recover the moaey as having been 
held by their bankers in trust for them, 
Sc (2) applts. had suffered no loss, Sc the ct. 
could not investigate applts.’ liability to 
persons not parties to the action in respect 
of the cheques placed to applts.’ credit. — 
Corporation Agencies v. Home Bane of 
Canada, [1927] A. C. 318 ; 96 L. J. P. C. 
63, P. O. 

Annotations: — As to (I) Gonsd. Lloyds Bank v. Chartered 

Bank of India, Australia & China, [19291 1 K. B. 40. Reid. 

Reokitt v. Barnett, Pembroke & Slater, [1929] A. C. 176. 

545a. Transfer to own account by agent — In breach 
of power of attorney — Liability of bank.] — 
Besp., a widow, who had a deposit account 
with applt. bank, desired that A., a close 
friend of resp. Sc her husband, should attend 
to the investment of her money, Sc with the 
sole object of making arrangement for such 
investment at a higher rate of interest than 
the ordinary bank rate on deposits, she 
executed a power of attorney in A.’s favour 
on June 24, 1929, using a printed form in 
very wide terms supplied by applt. bank. 
At that time resp. had $13,081 credited to her 
account. A. also had had for a considerable 
time an account in the same branch of the 
bank which had generally showed a debit 
balance ; & at the date of the execution 
of the power of attorney his debit balance 
exceeded $8,000. On June 29, 1929, A., 
purporting to act under the power of 
attorney, transferred from resp.’s account to 
his own account $8,500, which, together with 


a small sum of his own, was sufficient to 
discharge the whole of his debt to applt. 
bank. The as s is t a n t manager of the bank 
took from A. a promissory note payable to 
resp. on demand with interest at 7 per cent. 
per annum , but did not ask on her behalf for 
security, although applts. had had a mtge. 
as security for their debt, nor did they com- 
municate in any way with resp. or her solr. 
In 1931 resp. took a promissory note from A. 
for the sum transferred Sc interest, & in 
1932 having changed her solrs. she demanded 
payment from applt. bank of the amount 
of $8,500, & on applts.* refusal resp. com- 
menced an action for the recovery of that 
sum : — Held : (1) the transfer of the money 
by A. to his own account made him a con- 
structive trustee for resp. of the amount 
transferred ; (2) the bank having concurred 
in the transfer for their own benefit became 
subject to a similar fiduciary obligation ; 
(3) any delay or silence on resp.’s part had 
not prejudiced the bank & there was no 
defence of estoppel ; (4) there was no question 
of ratification since A. had not in transferring 
the money acted or purported to act as agent 
of resp. ; (5) the liability of A. & the bank 
was not joint, & resp. was at liberty to sue 
either or both subject only to the limitation 
that she could not recover more than the 
total sum due to her. — Imperial Bank of 
Canada v. Begley, [1936] 2 All E. R. 367, P. O. 

546a. Cheques paid to customer's 

creditors.] — Deft, bank negligently, & in 
breach of the instructions given by their 
customer, pltf. co., paid cheques drawn on 
the co.’s account signed by one director only. 
All the cheques were paid to the co.’s trade 
creditors: — Held: (1) the bank being put 
on inquiry Sc being negligent, as the jury 
found, were not entitled to assume that a 
signature purporting to be that of a new 
director was that of a person duly appointed ; 
(2) whether pltf. co.’s account was in credit 
or in debit at the time of the payments to 
trade creditors, the bank were, on the equits 
able doctrine under which a person who has 
in fact paid the debts of another without 
authority is allowed to take advantage of his 
payment, entitled to credit for the cheque- 
paid in discharge of the debts of pltf. co. ; (3) 
an inquiry should be ordered into the circum- 
stances of payment of each cheque. — 
Liggett (B.) (Liverpool), Ltd. r. Barclays 
Bane, Ltd., [1928] 1 K. B. 48; 97 L, J. K. B. 
1 ; 137 L. T. 443 ; 43 T. L. B. 449, 

Annotation : — As to (2) Sc (3) Refd. Lloyds Bank r. Chartered 
Bank of India, Australia Sc China, [1929] 1 E. B. 40. 

546b. Issue of bank drafts to customer’s agent — 
Agent without proper authority — Negligence.] 
— A co. instructed its bankers in writing that 
any two of four named personal of whom 
three were directors Sc the fourth was an 
accountant in the co.’s employment, had 


PART 1L SECT. 8, SUB-SECT. S.— B. 

546 1. To clerk — Notice of limitation 
of authority.}— A clerk’s express duties 
were to collect amounts due from 
grain dealers for freight charges, etc.. 
Sc on presentation of bills of lading 
Sc payment of charges to hand out ware- 
house reoeipts. Sc deposit all moneys 
collected to the credit of the Receiver- 
General in a designated bank St at 
certain Intervals to remit by draft 
to the head offioe of the business. 


Such charges were almost always paid 
to him by accepted oheque Sc deft, 
bank cashed such a oheque on it. 
paying the clerk the proceeds : — Held : 
the bank was negligent as inquiry 
should have been made as to the clerk’s 
authority Sc the unusual act of a 
business firm cashing such a oheque, 
especially of a lam amount, - St a 
oertain discrepancy between the name 
of the payee in the oheque Sc the name 
in the Indorsement should have aroused 
suspicion. — R. v. Royal Bank ov 

30 


Canada (1920), 1 W. W. R. 198: 60 

D. L. R. 293 ; 30 Man. L. R. 104- 
CAN. 


545 u. .1 — Hayes e. 

Standard Bank, [1927] 3 D. L. R. 
336 ; 60 O. L. R. 461 ; reesd., [1928] 
2 D. L. R. 898 ; 62 O. L. R. 186.— CAM. 


sa. Effect of eifftting “ verification 
slip.**}— RUTHERFORD V. ROYAL BANK 
of Canada, [19321 S. a R. 181 ; 2 
D. L. R. 838.— GAN, 
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authority to draw cheques So sign orders 
for payments on its behalf. The co. from 
time to time required drafts payable in New 
York to remit to creditors there. The course 
of business was that the accountant attended 
at the bank with a cheque, duly signed by 
two of the named persons, payable to the 
bankers’ order for the sum for which the 
draft was required, but without any further 
document or written instructions ; having 
filled up a requisition note giving particulars 
of the draft required, including the name 
of the payee, he was handed a draft in 
accordance with those particulars. In Jan. 
1922, it was first discovered that on 41 out 
of 106 occasions upon which drafts had been 
so purchased since Nov. 1918, the accountant, 
having entered his own name in the requisition 
note, had obtained drafts payable to himself, 
So had misappropriated the proceeds, cover- 
ing his fraud by false entries in the company’s 
books. The resps. having paid the co. under 
a policy guaranteeing the fidelity of the 
accountant, sued the bankers (applts.) in 
respect of the loss after the date of the policy : 
— Held: the bankers had acted negligently 
in issuing the drafts without authority in 
accordance with the company’s instructions. 
So were liable in damages in respect thereof ; 
the frequent repetition of the same irregular 
procedure afforded no defence either by 
way of estoppel, ratification or otherwise. — 
Bank op Montreal v. Dominion Gresham 
Guarantee So Casualty Co., Ltd., [1930]’ 
A. C. 669 ; 99 L. J. P. C. 202 ; 144 L. T. 6 ; 
46 T. L. R. 676 ; 36 Cm. Cas. 28, P. C. 

Annotations : — Retd. Savory & Co. v. Lloyds Bank, Ltd. 

(1932), 48 T. L. R. 344 ; Carpenters Co. v. British Mutual 

Banking: Oo. f fl937J 3 All E. R. 811. 

648. Add. Annotations : — Refd. Brown v. Swan 
(1921), 37 T. L. R. 787 ; Savory So Co. v . 
Lloyds Bank, Ltd. (1932), 48 T. L. R. 344. 

649. Add. Annotations : — Refd. Wilson r. United 
Counties Bank, [1920] A. C. 102 ; Gibbons 
v. Westminster Bank, Ltd., [1939] 3 All E. R. 
577. 

650. Add. Annotations : — Refd. Wilson v. United 
Counties Bank, [1920] A. C. 102 ; Vanbergen 
v. St. Edmunds Properties, Ltd. *1933), 149 


L. T. 182 ; Gibbons v. Westminster Bank, 
Ltd., [1939] 3 All E. R. 677. 

552. Add. Annotation : — Consd. Ralston v. Rals- 
ton, [1930] 2K.B. 238. 

554. Add. Annotation : — Refd. Prosperity v . Lloyds 
Bank (1923), 39 T. L. R. 372. 

667. Add. Annotations : — Consd. Re Farrow’s 
Bank, [1923] 1 Oh. 41. Refd. British So North 
European Bank v Zalzstein, [1927] 2 R. B. 
92. 

565. Add. Annotation: — As to (1) Refd. Tolley 
v. Fry (1929), 46 T. L. R. 108. 

567. Add. Annotation : — Consd. Plunkett v. Bar- 
clays Bank, Ltd., [1936] 1 All E. R. 653. 

667a. Whether libellous.] — P lunkett v . 

Barclays Bank, Ltd., No. 321b, ante. 

569. Add. Annotations : — Consd. Rekstin v. Severo 
Sibirsko Gosudarstvemnoe Akcionemoe 
Olschestro Komseverputj So Bank for Russian 
Trade, Ltd., [1933] 1 K. B. 47. Refd. Joachim- 
son v. Swiss Bank Corpn., [1921 ] 3 K. B. 1 10 ; 
Richardson v. Richardson, [1927] P. 228; 
Rekstin v. Komseverputj Bureau (Bank for 
Russian Trade, Ltd.) (1932), 48 T. L. R. 678; 
Plunkett v. Barclays Bank, Ltd., [1936] 1 
All E. K. 653 ; Hirschhorn v. Evans, [1938] 
3 All E. R. 491. 

570a. Customer not trader — Measure of damages.] 

— A bank wrongfully dishonoured a cheque 
of pltf., who was not a trader. Pltf. did not, 
in the statement of claim, plead any matters 
showing a loss of credit, but proved that, 
after the cheque was dishonoured, her land- 
lords had asked her to pay her rent in cash, 
So not by cheque : — Held ; (1) pltf., not being 
a trader, was entitled to only nominal 
damages in respect of the wrongful dis- 
honour of a cheque by her bank ; (2) in the 
circumstances, pltf. was not entitled to leave 
to amend the statement of claim. — Gibbons 
v. Westminster Bank, Ltd., [1939] 2 K. B. 
882 ; [1939] 3 All E. R. 577 ; 161 L. T. 61 ; 
55 T. L. R. 888 ; 83 Sol. Jo. 674, D. C. 

574. Add. Annotation : — Refd. Brown v. Swan 
(1921), 37 T. L. R. 787. 

579. Add. Annotations : — Refd. Imperial Bank of 
Canada v. Begley, [1936] 2 All E. R. 367 ; 
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548 1. Cheque drawn on one branch — 
Payment at another — Dishonour on 
presentation .] — A bank, which pays a 
cheque at any branch except that at 
which the customer keeps his account, 
must be assumed to have paid it not 
on the credit of the customer but on 
the Indorsement itself. 

A. drew a cheque in favour of B. 
npon the Bank C., D. branch, & B. 
Indorsed it for collection in favour of 
L., who reoelved payment from the 
P. branch of .the bank, which sent the 
cheque on to the D. branch. The 
latter dishonoured the cheque, whereon 
the P. branch gave notice of dishonour 
Sc Instituted a suit against B. Sc L. 
for the recovery of the sum paid. The 
defence was ( inter alia) that the cheque 
having been discharged by payment 
there was no power left in the P. 
branch to give notice of dishonour : — 
Held : the payment by the P. branch 
did not operate ae a discharge of the 
cheque, the payment having been 
twMf not on the credit of A. but on 
Hie credit of B. &» therefore, pltf. was 
entitled to recover the sum from defts. 
•—Raja Joyti Prasad Singh Des 
B ahad ur c. Ohota Nagpur Banking 


Ajbsocn. (1928), I. L. It. 8 Pat. 413.— 

IND. 

•k. Effect of confirmation by telephone. 1 
— The accountant of a bank called up 
defts.* office by telephone, an auto- 
matic telephone, which rang number 
required direct without the necessity of 
calling a “ central " operator. A 
woman’s voice answered &, the 


accountant asking for the manager, 
a man’s voice answered. The 
accountant then stated that it was the 
bank speaking So that the bank had a 
certain amount of money to pay oyer 
for the F. Co. “ under protest,' Sc the 
man at the other end of the wire said 
4 ‘ All right ” : — Held : this constituted 
a not.ee to defts. that the money was 
available at the bank, Sc that it was 
not necessary the person spoken to 
should be identified.— Fidelity Oil 
Sc Qab Co. v. Janse Drilling Co. 
(Alta.) (1916), 34 W. L. R. 370 : 10 
W. W. R. 533.— CAN. 


PART II. SECT. 8, SUB-SECT. 8.— A. 

549 ill. Money advanced on 

agreed terms — Bank holding security .] — 
Finuoane e. Standard _ Bank of 
Canada , (1921) 3 W. W. R. 314; 62 
8. C. R. 110 j $9 D. L. R. 465.— CAN. 
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y I. Dishonour of cheques pay- 

able to self . 1 — A demand made personally 
by a customer upon his banker for 
payment is a two-party transaction. 
The refusal of payment cannot give 
rise to the implication of defamation 
of the oustomor to a third party, which 
necessarily arises when a trader’s 
cheque, drawn or indorsed in favour 
of a third party, is presented by the 
holder Sc dishonoured by the banker. 
Judgment for pltf. for £250 set aside, 
Sc judgment entered for defts., defts. 
having admitted liability to pay pltf. 
nominal damages Sc having paid £10 
into ot. — Kinlan v. Ulster Bank, 
Ltd., (1928) I. R. 171.— IR. 

PART IL SECT. 8, SUB-SECT. 8.— B. 

57S ii. .] — A banker Is not 

obliged to pay a cheque when there are 
no assets belonging to the customer in 
his hands ; Sc the countermanding of 
a cheque by a customer in whose 
account there are funds sufficient to 
meet It cannot do more than cause the 
obligation to pay, which otherwiso 
existed, to cease to exist.— Punjab 
Industrial Agency, Ltd. v. Mer- 
cantile Bank of India, Ltd. (1929), 
I. L. R. 11 Lab. 687. — IND. 
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Plunkett v . Barclays Bank, Ltd., [1936] 
1 All E. R. 653. 

585. Add. Annotation : — Reid. Jones v. Waring & 
Gillow, [1926] A. 0. 670. 

689. Add. Annotation : — Consd. Westminster Bank 
v . Hilton (1926), 136 L. T. 815. 

589a. Mistake In telegram — Duty ol bank to 

make Inquiry.] — Pit!., who had an account 
with defte., on July 31, 1924, drew a cheque, 
No. 117,285, & post-dated it Aug. 2. On 
Aug. 1 he telegraphed to defts. to stop pay- 
ment of cheque No. 117,288, mentioning 
the date, the payee, A the amount. These 
particulars were correct as to cheque No. 
117,285, hut the number of the cheque was 
wrong. Cheque No. 117,285 was presented 
on Aug. 6, A the bank officials paid it, 
supposing that it had been drawn m place 
of the one that had been stopped. If they 
had searched, they would have seen that a 
cheque numbered 117,283 had already been 
presented A honoured. In an action for 
negligence t — Held : the view of the bank 
officials, that the cheque presented, being- 
subsequent to the date of the stop instruc- 
tions, might be a duplicate cheque whioh they 
were bound to cash, was correct, A pltf. 
was not entitled to recover. — Westminster 
# Bank, Ltd. v . Hilton (1926), 186 L. T. 315; 
48 T. L. E. 124 ; 70 Sol. To. 1100 t mb nom. 
Hilton v. Westminster Bank, Ltd., 162 
L. T. Jo. 450, H. L. 

598. Add. Annotation : — Held. Baines v. National 
Provincial Bank (1927), 96 L. J. K. B. 801. 

*594. Add. Annotation : — Reid. Baines v. National 
Provincial Bank (1927), 96 L. J. K. B. 801. 

695. Add. Annotation : — As to (2) Reid. Baines v. 
National Provincial Bank (1927), 96 L. J. 
K. B. 801. 

600a. Presentment over counter — Duty ol bank to 
pay.] — Pitts., a partnership firm at Liverpool, 
sold goods to the P. Co. A drew upon the co. 
a bill lor a large amount payable in three 
months in payment lor the goods. The 
P. Co. accepted the bill payable at deft, 
bank at Liverpool, where they kept their 
account. Shortly before the bill became 
payable the co., who were then overdrawn 
at deft, bank, asked that bank to order pay- 
ment of the bill A charge to the account 
of the co. Defts. were willing to act upon 
this advice, because they had an arrange- 
ment for a running overdraft with the co., 
A the bill was within the limits of that 
overdraft. When the bill beoame due it 


was brought by W., a servant of pltfs., to 
a partner of pltf. firm, who, at W.’s request, 
indorsed the bill in blank. W., instead of 
taking the bill to pltfs.' bank for the purpose 
of collection through the clearing house, 
presented the bill fen* payment over the 
counter to deft, bank A received, the money, 
which he then fraudulently converted A 
stole. Pltfs. sued defts. to recover the 
amount of the bill on the grounds of negli- 
gence, money had A received, A conversion 
of the bill. Evidence was given at the trial 
that there is an almost universal custom at 
Liverpool that trade bills should be presented 
through the clearing house for payment 
to the bank at which they were accepted 
payable, but evidence was also given that 
presentation of such bills over the counter, 
though most unusual, was not irregular: — 
Held : deft, bank were not liable to pltfs. (1) 
on the ground of negligence, because no privity 
of contract existed between defts. A pltfs., 
A defts. owed no duty to pltfs. ; (2) on the 
ground of money had A received, because 
the drawing of the bill did not amount to an 
assignment in favour of the payee of funds 
of the drawee, as the acceptors had no funds 
to meet the bill, which was paid out of a loan 
by defts., A the advice to pay the bill sent 
by the acceptors to defts. gave no rights to 

S ltfs. as against defts. ; (3) defts. were not 
able to pltfs. for the conversion of the bill, 
because the bill was a negotiable instrument, 
A they paid it In good faith without notice 
of any defect in title A in accordance with the 
law merchant. A bank was not bound to 
make inquiries merely because a bill indorsed 
in blank or an open cheque was presented for 
payment over the counter. According to the 
law merchant such presentation, although 
unusual, was always recognised as due 
presentation, sufficient to require the bankers 
to pay, in the absence of very special circum- 
stances of suspicion. — Auchteroni A Oo. v. 
Midland Bank, Ltd., [1928] 2 K. B. 294 ; 
97 L. J. K. B. 025; 139 L. T. 844; 44 
T. L. R. 441 ; 72 Sol. Jo. 337 ; 33 Com. Oas. 
345. 

60S. Add. Annotation : — Refd. Re Pinto Leite, 
Ex p. Des Olivaes, [1929] 1 Oh. 221. 

615. Add. Annotation : — Consd. Auchteroni v. 
Midland Bank, [1928] 2 K. B. 294. 

617. Add. Annotation a: — Refd. Wilson v. United 
Counties Bank, [1920] A. 0. 102 ; Vanbergen 
v . St. Edmunds Properties, Ltd. (1933), 149 
L. T. 182. 
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888 I. Dishonour by country bank — 
Failure to return cheque by return of 
post — Clearing-house rules.} — When a 
cheque is passed through the dealing- 
house in Melbourne & not returned dis- 
honoured within the time allowed by 
the rules ol the dearing-house tor the 
return of* dishonoured cheques. Its 
payment to the ooUeqttng bank must 
on the expiration of that time he 
regarded as oomplete. Pltf. paid into 
his aoeount at a oountry branch or 
deft, bank a cheque drawn upon a 
Melbourne branoh of another bank* 
The Cheque was passed through the 
Melbourne olearlng-house, where, on 
the settlement of balances, its amount 
was credited to deftTbankby the bank 
upon which it was drawn. Alter the 
expiration of the time allowed by the 
roles of the dearing-house for the 


return of dishonoured cheques had 
expired, the cheque was returned dis- 
honoured to deft. bank. Notwith- 
standing that the rules provided that 
any stale return might be rejected, 
deft bank credited the bank upon 
which the Cheque was drawn with its 
amount: — Held : deft hank had. as 
Neent for pltf., received payment of 
the cheque, Sc was therefore liable to 
pltf. for its amount as money had & 
received to his use. — K tbdsll t>. 
Commercial Bank or Australia, 
Ltd., riBSll V. L. R. 888; Argus 
L. R. 985.— AWL 

PART IL SECT. 8. SUB-SECT. 4. 

si. Pmmtmt after notice of counter- 
mand — mobility of taHAJ—CARRiocn 
v. Canadian Bank or Commerce, 
[19191 8 W. W. R. 185. — CAN. 

6891. By t elegram Paymen t after 


of countermand — Net 
aef 


notice ........ 

Held : defts. were guilty of a breach 
of duty as bankers. — R eads v. Royal 
Bank or Ikbland, ltd., ri98*J 9 
I. R. 98. — IR. * 

sm. By notice of death. }— The duty A 
authority of a bulk to pay a cheque 
oease on notice of the drawer's death. — 
Ourlby v. Baioos (Administrator or 
Drury Estate). (1990) 9 W. W. R. 
1095: 53 D7b. R. 951. — 0AM. 

sn. .Pr-It is not the death of 

the customer, but notice of his death, 
that operates as a revocation of the 
authority of a bank to pay the custo- 
mer's cheque. — K endrick e. dominion 

SffdJ'R’iP. P*lM. a * R - 
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624* Add. Annotation : — Consd. Be British Trade 
Ooxpn., [1982] 2 Oh. 1. 

626. Add. Annotation: — Refd. Savory So Co. v. 
Lloyds Bank, Ltd. (1982), 48 T. L. B. 344. 

626. Add Annotation : — Consd. Bekstin v. Severo 
Sibirsko Gosudarstvemnoe Akcionernoe 
Olsoheetro Komseverputi So Bank for Russian 
Trade, Ltd., [1933] 1 K. B. 47. 

627. Add. Annotation : — Consd. Garrard v. James, 
[1926] oh. eie. 

629. Add. Citation 88 L. J. K. B. 55. 

Add. Annotations: — Consd. Auohteroni v. 
Midland Bank, [1928] 2 K. B. 294 ; Green* 
wood v. Martins Bank, Ltd. (1931), 47 
T. L. B. 007 ; Slingsby v. District Bank, 
Ltd. (1931), 48 T. L. B. 114; Mercantile 
Bank of India, Ltd. v. Central Bank of India, 
Ltd., [1938] A. 0. 287. 

629a. Space left between name of 

payee So words 44 or order."] — Pltfs., exors. 
of a will, kept an exors.' account with defts., 
A retained a firm of solrs., Messrs. 0. & P., 
who used to assist them in matters connected 
with their testator's estate. The acting 
member of the firm was one J. 0. Pltfs. in 
conference with J. 0. decided to invest 
through Messrs. J. P. & Oo., stockbrokers, a 
sum of £5,000. part of the estate lodged on 
deposit with defts. J. 0. accordingly drew 
out a form of cheque for signature oy pltfs. 
It was in the form “ Pay J. P. & Oo. 
or order ” A was drawn on pltfs.* deposit 
account with defts. The cheque was signed 
by pltfs. So left with J. 0. to be posted to 
J. P. & Co. with instructions to invest the 
money. J. 0., instead of posting the cheque 
to J.P.& Oo., fraudulently inserted the words 
“ per C. So P." in the blank space between the 
payees' name & the words “ or order " ; he 
then indorsed the document with the names 
O. & P. A paid it so altered & indorsed into 
the W. Bank to the credit of a co. in which 
he was interested So which had an account at 
that bank. The document was accepted 
without question by the W. Bank A passed 
through the clearing-house, & the account 
of pltfs. with defts. was debited, So that of the 
co. with the W. Bank was credited, with the 
amount on the face of the document. In an 


action by pltfs. against defts. for conversion, 
negligence & breach of duty : — Held : (1) the 
cheque had been “ materially altered " within 
Bills of Exchange Act, 1882 (c. 61), s. 64, So 
was avoided as between pltfs. A defts. by 
that sect., So therefore defts. could not rely 


upon sect. 60 of the Act as excusing them for 
paving the cheque ; (2) for the same reason 
defts. could not rely on sect. 80 of the Act ; 
(3) assuming the description of the payees; 
“ J. P. 6c Oo. per 0. & P.” to be a recognised 
although unusual description, the indorse- 
ment of “ O. So P.” without any reference to 


u J. P. 6c Co.** was irregular 6c invalid So 
defts. were negligent in honouring the cheque, 
So for this reason also were not protected by 
sect. 80, or semble by sect. 60 of the Act ; 
(4) in leaving a blank space between the 
names of the payees So the words “ or order ” 
pltfs. were not guilty of any breach of duty 
towards defts.— -S lingsby v. District Bank, 
Ltd., [1932] 1 K. B. 544 ; 101 L. J. K. B. 
281 ; 146 L. T. 377 ; 48 T. L. B. 114 ; 37 
Oom. Oas. 39, O. A. 

Annotation : — As to (4J Retd. Mercantile Bank of India, Ltd. 
v. Central Bank of India, Ltd., [1938] A. O. 287. 

631. Add. Annotations: — Consd. Beckitt v . 

Barnett, Pembroke 6s Slater, [1928] 2 K. B. 
244 ; Midland Bank, Ltd. v. Beckitt (1932), 
48 T. L. B. 271 ; Slingsby v. District Bank, 
Ltd. (1931), 48 T. LTb. 114. Refd. Lloyds 
Bank v. Chartered Bank of India, Australia 
& China, [1029] 1 K. B. 40 ; Lloyds Bank, 
Ltd. v. Savory So Co. (1932), 49 T. L. B. 
116 ; Carpenters Co. v. British Mutual Bank- 
ing Co., [1937] 3 All E. B. 811. 

684. Add. Annotation : — Refd. Greenwood v. 
Martin's Bank, Ltd., [1932] 1 K. B. 371. 

684a. Customer silent — Estoppel.} — 

Pltf. had an account with deft, bank, So his 
wife forged his signature on cheques 6c 
thereby drew out ail the money left in the 
acoount, So she lent it to her sister. Pltf., 
on discovering the facts, did not at once 
inform the bank, but about nine months 
later, when his wife told him that she wanted 
more money for her sister, he stated his 
intention of going to the bank, So that night 
his wife committed suicide. Pltf. then went 
to the bank So told the manager about the 
forged cheques. In an action by pltf., 
claiming to be credited by deft, bank with 
the amount of the forged cheques, the bank 
pleaded (a) adoption 6c ratification, So (b) that 
pltf. was estopped by his silence from 
alleging that the signatures were forgeries. 
The tribunal of first instance found that the 
forged cheques were honoured through the 
carelessness of the bank officials. There 
was no evidence that pltf. had ever adopted 
the forced cheques as his own : — Held : 
ratification had no applicability to a forged 
signature but pltf. was estopped from 
alleging the forgeries because ms silence 
until after his wife's death had caused the 
bank to lose their right of action against the 
forger, 6c therefore the action failed. — Green- 
wood v. Martins Bank, Ltd., [1933] A. 0. 
61 ; 101 L. J. K. B. 623 ; 147 L. T. 441 ; 
48 T. L. B. 601 ; 76 Sol. Jo. 644 ; 38 Oom. 
Oas. 54, H. L. 

Annotations Consd. Re National Benefit Assurance Oo. 
(1932). 48 T. L. R. 612. Refd. Imperial Bank ot Canada 
v. Begley, [19361 2 All E. R. 367 ; Refuge Assurance Oo. 
v. Pearlberg, [1938] 2 All E. R. 25. 

685. Add. Annotation: — Consd. Slingsby v. Dis- 
trict Bank, Ltd. (1031), 47 T. L. B. 587. 


PART IL SECT. 9, SUB-SECT, 2. 

• 9 . Nate made by customer — Bank not 
bound to Mbit customer's acoount after 
maturity — To prated endorser . ) — Royal 
Bank or Canada e. MoNaoohton, 
11931] SD.LE 138.— CAN. - 

PART IL SECT. 10. 

833 2IL .] — A drawer may 

recover where a bank has cashed 
cheques on a forged endorsement, — 
Mackenzie «. Imperial Bank, [1938] 
2 D. L. R. 764.— CAN. 


63611a. .]— In an 

action by a customer of deft, bank to 
recover the aggregate amount of a 
number of cheques forged by a con- 
fidential clerk employed by the cus- 
tomer, which were paid by the bank 
So charged to the customer’s account, 
the fraud being skilfully ooxmeeJedfrom 
both customer So bank : — Held : with 
the exception of certain cheques 
bearing genuine signatures, the amounts 
of which ware raised by the clerk, there 
wee no negUgenoe on the part of either 
the customer or the bank la faffing 
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to discover the frauds. — C olumbia 
Ghaphophonx Co. e. Union Bank of 
Canada (1910), 88 O. L. R. 320 ; 34 
D. It. R. 748.— CAN. 

63611 b. .) — A cus- 

tomer ot a bank was estopped from 
denying that certain forged cheques 
were signed by him or by his authority, 
by reason of his conduct in not having 
notified the bank when he learned of 
the forgery of previous cheques or 
his aooount by the same person. — 
Cabana e. Bank or Montreal, [1919] 
8 W. W. R. 969.— CAN, 
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680a. Payment to third party without valuable 
consideration — Right of bank to recover.] — 
Deft. H. having possessed himself of crossed 
cheques which were drawn on pltf. bank in 
his favour Sc which purported to be drawn 
by his employer’s authority defrauded his 
employer by paying them into a bank, which 
collected them Sc credited H. with the 
amounts. H. drew out these amounts Sc 
paid some of the money without valuable 
consideration to deft. S. y who in turn paid 
Into her account with deft, bank a portion 
of what she so received. S. had no notice 
of any defect in H.’s title, Sc she never paid 
into her account with deft, bank any money 
except money which was part of the proceeds 
of Q.’s frauds. In an action for a declaration 
that the money standing to the credit of S. 
with deft, bank was the property of pltf. 
bank : — Held : on the assumption that Q. 
obtained a voidable title to the proceeds of 
the cheques, yet pltf. bank had established 
their right to the money claimed, as it was 
oapable of being traced. — Banque Bel g? 
Pour L'Etranger v. Hambrouok, [1921] 1 
K. B. 321 ; 90 L. J. K. B. 322 ; 37 T. L. ft. 
76 ; 66 Sol. Jo. 74 ; 26 Oom. Cas. 72, 0. A. 

Annotation: — Expld. Jones v. Waring & Gillow, [1925] 
2 K. B. 612. 

($40. Add. Annotation : — Refd, Slingsby v. Dis- 
trict Bank, Ltd. (1931), 17 T. L. R. 687. 

646. Add. Citation 88 L. J. K. B. 65. 

Add. Annotations : — Consd. Auchteroni v. 
Midland Bank, [1928] 2 K. B. 294 ; Green- 
wood v. Martins Bank, Ltd. (1931), 47 
T. L. R. 607 ; Slingsby v. District Bank, 
Ltd. (1931), 48 T. L. R. 114; Mercantile 
Bank of India, Ltd. v . Central Bank of India, 
Ltd., [1938] A. O. 287. 

646. Add. Annotation : — As to (2) Refd. Jones v. 
Waring Sc Gillow, [1926] A. O. 670. 

647a. Alteration of payee.] — Pltfs., exors. of one 
T., deceased, employed a solr., one 0., of a 
firm 0. & P. to act for them in matters 
relating to deceased’s estate. They wished 
to invest a sum of £5,000 through a firm of 
stockbrokers, Sc 0. accordingly prepared a 
cheque for that amount payable to the 
stockbrokers ; pltfs. then signed the cheque 
Sc handed it back to 0. to deal with as 
directed. C., however, fraudulently added 
to the cheque the words “ per C. Sc P.,” & 
then indorsed the cheque with the words 
“ 0. Sc P.” Sc handed it to a branch of deft, 
bank to be credited to the account which a 
co. in which he was interested kept at that 
branch. The cheque was credited to that 
oo. Sc was passed through the clearing house, 
Sc in due course pltfs. were debited by their 
own bank with the sum of £5,000. On dis- 


covering the fraud pltfs. brought this action 
to recover the £5,000 from aefts. : — Held : 
the words added by 0. to the cheque con- 
stituted a material alteration & rendered the 
cheque void under Bills of Exchange Act, 
1882 (c. 61), s. 64 (1). As therefore the 
cheque when it came into the hands of 
defts. was merely a piece of worthless paper 
no action could be brought on it, Sc pltfs. 9 
claim failed. If, however, the cheque re- 
mained a valid one defts. had dealt with it 
without negligence Sc were protected by 
Bills of Exchange Act, 1882 (c. 61), s. 82, 
& for that reason also the claim failed. — 
Slingsby v. Westminster Bane, Ltd. 
(No. 2), [1931] 2 K. B. 583 ; 101 L. J. K. B. 
291, n. ; 146 L. T. 89 ; 47 T. L. R. 1 ; 36 
Oom. Oas. 61. 

Annotation : — Overd. Slingsby v. District Bank, Ltd. (1931), 
48 T. L. R. 114. 

647b. .] — Slingsby v. The District Bank, 

No. 629a, ante . 

649. Add. Annotations : — Consd. Koechlin v. 

Kestenbaum, [1927] 1 K. B. 889. Refd. 
Republica de Guatemala v. Nunez, [1927] 
1 K. B. 669. 

652. Add. Annotation : — Refd. Goldman v. Cox 
(1924), 40 T. L. R. 744. 

655. Add. Annotation : — Refd. Bell v. Lever Bros., 
Ltd. (1931), 146 L. T. 258. 

658. Add. Annotations: — Consd. Greenwood v. 
Martins Bank, Ltd. (1931), 47 T. L. R. 607; 
Algemeene Bankvereeniging v. Langton 
(1935), 40 Com. Cas. 247. Refd. Bow’s 
Emporium v . Brett (1927), 44 T. L. R. 194. 

663. Add. Annotations : — Consd. Carpenters Co. v. 
British Mutual Banking Co., [1937] 3 All 
E. R. 811. Refd. Auchteroni v. Midland 
Bank, [1928] 2 K. B. 294 ; Stag Line, Ltd. 
v . Foscolo Mango & Co. (1931), 48 T. L. R. 
127. 

666. In paragraph, for “ protected by Bills of 
Exchange Act, 1882 (c. 61), s. 19,” read 
“ protected by Stamp Act, 1863 (o.59),s. 19.” 
Add. Annotations : — Refd. Lloyds Bank v . 
Chartered Bank of India, Australia Sc China, 
[1929] 1 K. B. 40 ; Lloyds Bank, Ltd. v. 
Savory & Co. (1932), 49 T. L. R. 116 ; Car- 
penters Co. v. British Mutual Banking Co., 
[1937] 3 All E. R. 811. 

667. Add Annotation: — Refd. Lloyds Bank v. 
Chartered Bank of India (1927), 44 T. L. R. 
165. 

608a. .] — M., who was 

secretary Sc managing director of pltf. co., 
represented that he had bought goods for 
them from W., Sc the co. drew cheques to the 
aggregate amount of £762 in payment on a 
South African bank, making them payable 


837 I. Debited in pass book 

— Book returned unexamined . The 
negligence of a oustomer, who, by 
tauinsr to examine her pees book, does 
not discover that there haa been an 
unauthorised withdrawal from her 
aooount: — Held: not to give rise to 
an estoppel or prevent the recovery 
from the bank of further moneys 
subsequently paid out by the bank in 
good faith on tumilar cheques. — Abbott 
v. Bank or Toronto : Abbott v. 
Bank of Montreal, [1934] 8 D. L. K. 
256 ; O. It 396. — CAN. 


PART II. SECT. 11. 

658 iv. .]— Pltf., 

who had a savings account with deft, 
bank, learned on Apr. 28, 1936, from 
an examination of bis passbook that 
six oheques, afterwards discovered to 
have been forged, had been charged up 
against him. Instead of pointing thus 
out to the bank, or asking to see the 
cheques, ho told its manager not to 
honour any more cheques on his 
aooount ; that when he wanted money 
he would come to the bank. The bank 
requested him to put these instructions 
in writing but he refused. Between 
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that date Sc June 8, 1936, ten more 
forged cheques were charged against 
his account. He then notified the 
bank of the forgeries. The forger was 
sentenced to prison in June, 1936, Sc 
was living, at the time of this action. 
It was not shown that the bank was 
prejudiced as to the cheques cashed 
before Apr. 28 by the silence of pltf. : — 
Held : there was no estoppel against 
pltf. in respeet of the cheques cashed 
before Apr. 28 Sc pltf. was entitled to 
judgment against the bank for the 
amount thereof. — Kebch v. Canadian 
Bank of Oqmmbrcb, [1938] 2 W. W. R. 
291. — CAN. 
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to W»» A handing them toM. as manager that 
Ha might hand them to W. M., instead of 
doing so, paid the cheques with forged in- 
dorsement* into his own aooount with deft, 
bank which credited him with the amounts 
A obtained payment from the South African 
hank. The eheques were signed by two 
directors. Including M., of pltf. oo. M. 
applied the money received from the cheques 
wnh the exception of about 6272 for W., 
paying out of the proceeds of five cheques 
u to order ” for £62 1 Os. each four sums of 
680 from his private account to W. One 
cheque, dated May 27, 1918, for 697 10s., 
which was payable to M self or order *’ A signed 
by M. A a co-director, was refused by the 
bank, A came back to them after such refusal 
with M.’s name written in after the word 
M self, 1 * but the alteration was not initialed 
by both directors, A the additiop was in M.’s 
writing. Pltf . oo. repudiated the transactions 
A sued the bank for damages for conversion 
of the cheques, or alternatively for money 
had A received. Deft, bank claimed pro- 
tection under Bills of Exohange Act, 1882 
(o. 61), s. 82, A also as holders for value : — 
Held : (1) the onus of proving that there was 
no negligence had been discharged by the 
bank, except as to the five cheques for 
682 10s. each ; (2) the bank’s duty with 
regard to these five cheques was to have 
made inquiries, A they were negligent in 
paying them into M.’s account ; (8) the bank 
wae negligent in cashing the oheque of May 27, 
1918, as it should have seen that the alteration 
In it was made without the concurrence of 
both directors ; (4) the evidenoe was not 
sufficient to show that M. paid anything out 
of his private account to W. in respect of 
the fifth oheque for 662 10s. ; (5) there must 
be judgment for pltf. co. for £2 10s. on 
four of the cheques “ to order ” for 662 10s., 
662 10s. on the fifth oheque for the same 
amount, A £97 10s. on the cheque of May 27, 
1918, making an aggregate amount of £170. — 
Souohbttb, Ltd. v. London County, West- 
minster A Parr’s Bank, Ltd. (1920), 36 
T. L. R. 196. 


679. Add. Annotations : — Consd. Carpenters Co. 
v. British Mutual Banking Co., [1937] 3 All 
B. R. 811. Retd. Importers Co. v. West- 
minster Bank, [1927] 2 K. B. 297 ; Slingsby 
v . Westminster Bank, [1931] 1 K. B. 173. 

671. Add. Citation : — sub nom . Mathews v. 
Wuxiams, Brown A Oo., 10 R. 210. 

672. Add . Annotation As to (2) Retd. Savory 
(E. B.) A Oo. v, Lloyds Bank, Ltd. (1932), 
48 T. U R. 344. 


672a. Collection for another bank.] — Im- 

porters Oo. v. Westminster Bank, No. 
292b, ants. 


678* Add. Annotations: — Reid. Taxation Comrs. 
v. Scottish A Australian Bank, 

[1920] A* 0. 683 ; Savory (E. B.) A Co. v. 
Lloyds Bank, Ltd. (1932), 48 T, I* R. 344. 

674k Add. Annotations : — As to (2) Coned. Lloyds 
v. Chartered Bank of India, Australia A 
China, [1929] 1 K. B. 40. Refd. London A 
Montrose Shipbuilding A Repairing Co. v. 
Barclays Bank (1925), 31 Com. Oas. 67 j 
Lloyds Bank, Ltd. v. Sa very A Oo. (1932), 
49 T. L. R. 116. 


672, Add. Annotations ;~~Apld. Brown w. Swan 
(1921), 87 T. L. R. 787. Consd. Rs Farrows’ 
Bank, [1923] 1 Oh. 41 ; Carpenters Co. v. 
British Mutual Banking Co., [1937] 3 All 
E. R. 811. Refd. Bey v. Mayo, [1020] 2 
K. B. 846 ; Sutters v. Briggs, [1922] 1 A. C. 
1 ; Underwood v. Bank of Liverpool A 
Martins, Underwood v. Barclays Bank, 
[1924] 1 K. B. 775 ; Importers Oo. v. West- 
minster Bank, [1927] 2 K. B. 297 ; Slingsby 
v. Westminster Bank, [1931] 1 K. B. 73. 

677. Add. Annotations : — Refd. Bey v. Mayo, 

^ 2 K. B. 346 ; Sutters t>. Briggs, [1922] 
. 1 ; Rs Farrow’s Bank, [1928]1 Oh. 41 ; 
Importers Co. v. Westminster Bank, [1927] 
2 K. B. 297. 


679. Add. Annotation: — Dietd. Lloyds Bank v. 
Chartered Bank of India, Australia A China, 
[1929] 1 K. B. 40. 

680. Add. Annotation : — Consd. Lloyds Bank v. 
Chartered Bank of India, Australia A China, 

• [1929] 1 K. B. 40. 

680a. 11 Receives payment ” — Collecting bank.]-— 
Importers Co. v. Westminster Bank, No. 
292b, ante. 


680b. Payment in ordinary course of business — 
Bilb of Exchange Act, 1882 (c. 61), s. 60- 
Stamp Aot, 1863 (c. 59), s. 19.] — Pltfs., as 
managers of a convalescent home, kept an 
account with deft. bank. Pltfs. employed 
a secretary of the committee which man- 
aged the home, who kept his personal 
account with deft. bank. By a series of 
frauds, the secretary misappropriated oheques 
amounting to over 64,000, which were the 
property of pltfs. A which he contrived to 
have placed to his account with deft, bank 
in the following manner. The cheques, 
which ware crossed, were all properly signed 
by pltfs.’ proper officers, A in most cases 
were drawn to people who had supplied goods 
to the home, in which cases the secretary 
forged an indorsement, or procured a forged 
indorsement of the payee, A paid the cheques 
into deft, bank, asking the bank to credit his 
account with the amount of the cheques. 
In other cases, the secretary procured cheques 
to be drawn in payment or forged invoices 
in favour of fictitious persons, A in these 
cases the indorsements were similarly forged, 
A the amounts of the cheques credited to the 
secretary’s account. In an action for con- 
version, deft, hank pleaded : (1.) that the 
payees were non-existent persons, A that 
the secretary was the bearer of the cheques ; 
(ii.) that it had paid the cheques in good 
faith in the ordinary course of business, A 
was protected by Bills of Exchange Act, 
1882 (c. 61), A Stamp Act, 1853 (c759) ; A 
(iii.) that the cheques were crossed, A that 
it received payment thereof for a customer 
in good faith, A without negligence : — Held : 

(1 ) (MacKinnon, L.J., dissenting) as a receiv- 
ing bank deft, bank had been guilty of con- 
version, A, as it had been found by the judge 
to have acted negligently, it was not pro- 
tected by Bills of Exchange Act, 1882 (c. 61), 
s. 82. Beft. bank was therefore liable to 
pltfs. for the amount of the cheques converted 
during the six years prior to the action ; 

(2) each transaction was a separate one, A 
the bank was not entitled to plead that, as 
the system had been going on for some time, 
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the cheques received during the six years prior 
to the action had been received without 
negligence on the part of the bank ; (3) (Mac- 
Kinnon, L.J., making no reference to this 
point) Stamp Act, 1853 (c. 59), s. 19, is 
impliedly repealed by Bills of Exchange Act, 
1882 (o. 61), s. 60 ; (4) per Slesser So 

Mackinnon, L.JJ. : a bank can act negli- 
gently, So yet be acting in the ordinary 
course of business ; (5) per Greer, L.J. : 

Bills of Exchange Act, 1882 (c. 61), s. 60, 
protects a bank only when that bank is 
merely a paying bank, So is not a bank which 
receives the cheque for collection. Per 
Slesser, L.J. : deft, bank as paying bank 
was to be deemed to have paid the cheque 
in the ordinary course of business, So was 
protected by sect. 60. — Carpenters Co. v. 
British Mutual Banking Co., Ltd., [1938] 

1 K. B. 511 ; [1937] 3 All E. R. 811 ; 107 
L. J. K. B. 11 ; 157 L. T. 329 ; 53 T. L. R. 
1040 ; 81 Sol. Jo. 701 ; 43 Com. Gas. 38, C. A. 

681. Before this case add “ See, also, Nos. 074- 
' 680.” 

684. Add* Annotations : — Apld. Lloyds Bank v. 
Chartered Bank of India, Australia So China, 
[1929] 1 K. B. 40. Refd. Underwood v . 
Bank of Liverpool So Martins, Underwood v . 
Barclays Bank, [1924] 1 K. B. 775 ; Lloyds 
Bank, Ltd. v. Savory S Co. (1932), 49 T. L. R. 
116 ; Carpenters Co. v. British Mutual 
Banking Co., [1937] 3 All E. R. 811. 

685 Add, Annotation : — Apld. Underwood v. Bank 
of Liverpool So Martins, Underwood v. 
Barclays Bank, [1924] 1 K. B. 775. 

687. Add. Annotations : — Consd. Lloyds Bank v. 
Chartered Bank of India, Australia & China, 
[1929] 1 K. B. 40. Refd. Underwood v. Bank 
of Liverpool So Martins, Underwood v. 
Barclays Bank [1924] 1 K. B. 775 ; Savory 
(E. B.) So Co. v. Lloyds Bank, Ltd. (1932), 146 
L. T. 630. 

687a. .] — L., who was the chief 

accountant at the Bombay branch of pltf. 
bank, So was authorised to sign cheques on 
their behalf, had by a system of fraud pro- 
cured the signature by another official of the 
bfanch of cheques payable to deft. bank. 
Those cheques were then sent to- deft, bank 
for collection, with instructions written by 
L. on the bank's letter paper requesting deft, 
bank to place the proceeds of the cheques 
to the credit of a joint account which L. j 
had opened at deft, bank in the name of ! 
hims elf So his wife. Those instructions 
having been carried out, the proceeds of the 
cheques were then collected by L. promptly 
after they had been paid in. It appeared 
from the account itself that it was generally 
in small credit until the arrival of each 
fraudulent cheque. So there was a failure on 
iihe part of deft, bank to make inquiries of 
pltf. bank as to the regularity of the trans- 
actions : — Held: (1) each cheque taken by 
itself was ''issued,” being signed So dealt with 
by persons having ostensible authority to sign 
So issue it, but the accompanying instructions, 
signed by L. alone, gave notice of irregularity 
which destroyed the “ holding in due 
course ” ; (2) deft, bank were not entitled 
to rely on Indian Negotiable Instruments j 
Act, s. 131. as their title as holders was ' 
defective through notice, so that they were I 
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not 14 true owners ” within the seot. ; (3) deft, 
bank had failed to discharge the burden of 
showing that they had collected without 
negligence. Examination of L.’s account 
should have put them on inquiry as to the 
source from whioh these payments were 
made, So pltfs. were entitled to succeed in 
their claim for conversion ; (4) defts. could not 
set off the amount of the cheques repaid to 
pltfs. against the amount of the converted 
cheques. — L loyds Bank v. Chartered Bank 
op India, Australia & China, [1929] 1 

K. B. 40 ; 97 L. J. K. B. 609 ; 139 L. T. 126 ; 
44 T. L. R. 534 ; 33 Com. Cas. 306, 0. A. 

Annotations : — As to (3) Consd. Slingsby v. District Bank, Ltd. 

(1931), 48 T. L. R. 114. Re!d.Fenton Textile Assoon. v. 

Thomas (1929), 45 T. L. R. 264 ; Slingsby v. Westminster 

Bank, Ltd., [1931] 2 K. B. 583 ; Lloyds Bank, Ltd. v. 

Savory So Co. (1932), 49 T. L. R. 116. 

687b. .] — One T., a solr., had from 

a client a power of attorney entitling T. to 
draw cneques on the client's banking account 
So to apply the moneys for the purposes of 
his client. T. for his own purposes fraudu- 
lently drew 16 cheques on his client’s account 
with the B. bank, signing the cheques by 
using a rubber stamp which had on the 
upper line the name of the, client So on the 
lower line “ his attorney ” So by placing his 
own signature between the lines. T. then 
paid the cheques into his own account with 
the M. bank, ddffcs., with whom he had an 
overdraft. On discovering the facta the client 
brought an action against defts. for damages 
for conversion of the cheques. So defts. relied 
on Bills of Exchange Act, 1882 (c. 61), s. 82, 
alleging that the cheques were crossed cheques 
So that they had received payment of them 
in good faith So without negligence. During 
the proceedings T.'s client died, So the pro- 
ceedings were continued by the client's 
exors. as pltfs. It was admitted that defts. 
had acted in good faith : — Held : except in 
the case of two of the cheques defts. in pre- 
senting So receiving payment for the cheques, 
had converted them, So as defts. had from the 
form of the cheques notice as to the money 
not being T.'s money, they were negligent 
in making no inquiry as to T.'s authority 
to make these payments into his own account. 
So therefore the action succeeded. — Midland 
Bank, Ltd. v . Reckitt, [1933] A. 0. 1 ; 102 

L. J. K. B. 297 ; 148 L. T: 374 ; 48 T. L. R. 
271 ; 70 Sol. Jo. 165 ; 37 Com. Cas. 202, 
H. L. 

Annotation : — Consd. Slingsby v. District Bank, Ltd., [1932] 

1 K. B. 544. 

689. Add, Annotation : — As to (1) Refd. Savory So 
Oo. v. Lloyds Bank, Ltd. (1932), 146 L. T. 530. 

690. Add. Annotations : — As to (1) Consd. Lloyds 
Bank v. Chartered Bank of India, Australia 
So China (1928), 97 L. J. K. B. 609; Reckitt 
v. Barnett, Pembroke So Slater* [1928] 2 K. B. 
244 ; Midland Bank, Ltd. r. Reckitt (1932), 
48 T. L. R. 271 ; Slingsby v. District Bank, 
Ltd. (1931), 48 T. L. R. 114. Refd. Taxation 
Comrs. v. English, Scottish So Australian 
Bank, [1920] A. C. 683 ; Underwood v . Bank 
of Liverpool So .Martins, Underwood v. Bar- 
clays Bank, [1924] 1 K. B. 775 ; Australian 
Bank of Commerce v. Perel, [1926] A. C. 
737 ; Lloyds Bank, Ltd. v. Savory So Co. 
(1932), 49 T. L. R. 116 ; Carpenters Co. v. 
British MutuM Banking Co., [1037] 3 All E. R. 
811. Generally , Refd. Goldman v. Cox (1924), 
40 T. L. R. 423. 
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691* Add. Annotation : — As to (2) Retd. Underwood 
v. Bank of Liverpool & Martins, Underwood 
v . Barclays Bank, [1924] 1 K. B. 775. 

691a. Cheque payable to & indorsed by 

public offioial.1 — A banker to whom a private 
customer hands, for collection on his account, 
a cheque payable to Sc indorsed by a public 
official is put upon inquiry whether the cus- 
tomer is entitled to the cheque, & acts 
negligently if he credits the customer with 
the proceeds of the cheque without having 
made any such inquiry. 

The Overseas Military Forces of Canada 
engaged in the European war had an estates 
office in England authorised by the Secretary 
of State for the Colonies to perform in accord- 
ance with statutory conditions the duties of 
collecting & distributing the estates of 
members of these forces dying in Europe. 
A sergeant employed at the office mis- 
appropriated during a period of ten months 
thirty-two cheques of the aggregate value 
of about £8,900, representing money belong- 
ing to the estates of deceased soldiers. Each 
of the cheques was drawn payable to “ The 
Officer in Charge, Estates Office, Canadian 
Overseas Military Forces,” & was indorsed 
generally by that officer under the same 
description with a view to its being sent to 
the Paymaster-General of these forces for 
payment of the amount to the beneficiaries, 
or in some cases directly to the beneficiary, 
& each cheque was crossed generally. The 
sergeant paid the first two cheques into a 
branch of defts.’ bank at which he had a 
small private account of his own & the rest 
of them into another branch of the bank 
which passed them on to the former branch. 
No inquiry was made at either branch 
whether he was entitled to the cheques, Sc 
at the former branch they were credited to 
his account Sc payment of them was received 
for him. In an action by the Paymaster- 
General against defts. for damages for con- 
version of the cheques r — Held : the fact 
that the cheques were drawn payable to & 
indorsed by a public official should have put 
the cashiers of defts. upon inquiry whether 
their private customer was entitled to the 


cheques ; in crediting the cheques to Hm 
without any inquiry the cashiers of both the 
branches had been guilty of negligence ; Sc 
therefore defts. were not protected by Bills 
of Exchange Act, 1882 (c. 61), s. 82, from 
liability to pltf. — Boss v. London County, 
Westminster Sc Parr's Bank, [1919] 
1 K. B. 078 ; 88 L. J. K. B. 927 5 120 L. T. 
030 ; 35 T. L. R. 315 5 03 Sol. Jo. 411. 

Annotations •• — Dbtd. SUngsby r. Westminster Bank, [1931] 
1 K. B. 173. Contd. Lloyds Bank v. Chartered Bank of 
India, Australia & China, [1929] 1 K. B. 40. Bind. Under- 
wood e. Bank of Liverpool Sc Martins, Underwood v. 
Barclays Bank, [1924] 1 K. B. 775. 

091b. Cheque payable to company.] — 

Underwood (A. L.), Ltd. v. Bank of Liver- 
pool, Same v. Barclays Bank, No. 387a, 
ante . 

091c. J — In 1922 pltfs. were build- 

ing ships for a firm, L. M. Sc P., & in con- 
nection with that business L. M. Sc P. sent 
pltfs. a crossed cheque for £8,000. That 
cheque was duly received at pltfs.' office Sc B., 
a director, signed a receipt form on the back 
of the cheque as follows : “ L. Sc M. Ship- 
building Co. T. B. director.” Another 
director of pltfs., J., then indorsed the cheque 
to the order of another co. of which B. was 
a director, B. Sc Co. Ltd. The cheque was 
then indorsed by B. “ for Sc on behalf of B. 
Sc Co. T. B. director,” & was paid into the 
account of B. Sc Co. at a branch of defts. ; 
Sc subsequently by arrangement between 
defts. Sc himself B. drew £2,000 out of the 
£8,000 thus credited to B. & Co. Ltd. for his 
own private purposes. J. had no right to 
indorse the cheque to the order of B. Sc Co., 
Sc B. Sc Co. had no right to the proceeds of 
the cheque. In 1923 pltfs. went into liquida- 
tion, & the liquidator on examining the 
accounts found that the cheque for £8,000 
had been misapplied. Sc also that other sums 
were owing by B. to pltfB. The liquidator 
thereupon proceeded by a misfeasance sum- 
mons against J. Sc B., Sc upon that summons 
an order was made for £450 against J. Sc 
£10,450 against B. The money was not 
paid, Sc pltfs. brought an action against defts. 
for conversion of the £8,000 cheque : — Held : 


PART 11. SECT. 12, SUB-SECT. S. 

691 i. What is negligence — Defective 
title of customer — Collection for stranger - 1 
— A man unknown to a banker was 
permitted to open an account with 
the bank by paying in a deposit of 
£5 in notes Sc tour crossed cheques for 
eolleetion. suoh cheques being made 
payable to a number or bearer Sc 
marked " bank,” or ” not negotiable,” 
or ” bank not negotiable.” Without 
makjpg any Inquiry as to the man's 
title to the cheques the hank oolleoted 
them. On the following day the man, 
by an open cheque, drew out almost the 
whole of the amount to the credit of 
his account. Sc paid in for collection 
four other crossed cheques. Including 
one drawn by pltf. payable to a number 
or bearer to whloh the man who paid 
it in had no title. These fonr cheques 
were collected by the bank almost 
without inquiry : — Held : the otr* 
cumstanoee in whloh the aoooont was 
opened was such as to put the bank 
upon Inquiry; the duty of inquiry 
extended to the transactions of the 
next day Sc in the absence of reasonable 
inquiry the bank was guilty of negli- 
fence.— London Bank of Australia. 
Ltd. e. Hjsndall (1920), 28 C. L. R. 
401. — A US. 


691 ii. .] — Mason t>. 

Savings Bank of South Australia, 
[19251 S. A. S. R. 198.— AUS. 

691 ill. .1 — Pltf.’s manager, 

S„ had general authority to draw 
cheques on pltf.’s account. S. drew 
8c signed a cheque on pltf.’s account 
for £250 odd in favour of ” A. or 
bearer ” ; the amount, date Sc payee s 
name was also in the handwriting of 
S. The cheque was crossed generally 
” Not negotiable.”* The cheque was 
on one of pltf.'s cheque forms. This 
oheque was paid by S. into his account 
with deft, bank a few hours after It 
appeared to have been signed. The 
teller on S. h^nriing in the cheque, 
asked S. whloh his title was Sc received 
an assurance from S. that "it was all 
right.” S. was well known Sc of good 
repute in the district. & had had an 
account with deft, bank for some time. 
Sc during the previous six months 
several cheques in his favour signed 
by him, 1 drawn on pltf . 8 account, had 
been paid In & not been queried. Over 
a year later S. drew Sc signed a further 
cheque on one of pttL’s forms on pltf. s 
account for £358 odd in favour of 
” V. or bearer.” The cheque & 
transaction were similar to the other 
cheque except that the date, name of 
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payee & payee Sc amount were not 
in S.'s handwriting. A similar query 
was made by the teller, 8c answered 
in much the same way. In the 
interval five directors* cheques signed 
by S. had been paid in payable to him- 
self or bearer. Other than the inquiry 
made by the teller of S. no inquiries 
were made by the deft. The cheques 
were in fact drawn by 8. without 
authority Sc the proceeds were mis- 
appropriated by him. In an action 
for damages for conversion : — Held : 
there was a conversion in each case. 
Also, as the bank bad not acted with- 
out negligence, it was not protected 
by sect. 88 of Bills of Exchange Act, 
1909. — Bennett & Fisher, ltd. v. 
Commercial Bank of Australia, 
LTD., [1930] 8. A. 8. R. 26.— AUS. 

691 Iv. .1 — Where a banker 

claims the protection of sect. 88 (1) of 
Bills of Exohange Act, 1909-1912, the 
test of negligence is whether the 
transaction of paying in the cheque, 
coupled with the circumstances ante- 
cedent Sc present, was so out of the 
ordinary course that it ought to have 
aroused doubts In the banker’s mind 
Sc caused him to make inquiry. — > 
English. Scottish Sc Australian 
Bank, Ltd. e. Beatty, [1931] 8. R. (Q.) 
291.— AUS. 
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there was clear evidence of negligence on the 
part of defts., & Bills of Exchange Act, 1882 
(c. 61), s. 82, gave no defence to the claim. — 
London & Montrose Shipbuilding A 
Repairing Oo., Ltd. v. Barclays Bane 
(1926), SI Com. Oas. 182, O. A. 

091d. Dividend warrant for War Loan.] 

— The first pltf., who was an executrix & a 
beneficiary under a will, received from the 
Bank of England a warrant for interest 
on War Loan, the warrant being crossed 
“ Sc Oo. Not negotiable ” Sc being expressed 
to be 44 A/c Harry Turner, deceased. 1 ' She 
signed the warrant Sc sent it to the exor.’s 
solr. in pursuance of an arrangement that any 
warrants received by her should be sent to 
him for attention. The solr. paid the warrant 
into his own account with deft, bank, repre- 
senting to the bank that it was a repayment 
of a loan which he said he had made to the 
first pltf. In an action against the bank to 
recover the amount: — Held : (1) although 
the drawer of the warrant was an official 
of the Bank of England on which it was 
drawn, yet, as he was acting as an agent of 
the Government, the warrant constituted 
a 44 cheque " ; (2) the word 44 dividends ” in 
Bills of Exchange Act, 1882 (c. 61), s. 95, 
included interest on Government stock, & 
(8) as defts. had not been guilty of any negli- 
gence they were, on both grounds, pro- 
tected by Bills of Exchange Act, 1882 (c. 61), 
s. 82, Sc the action failed. — Slingsby v. 
Westminster Bank, Ltd., [19311 1 K. B. 
173 ; 100 L. J. K. B. 195 ; 144 L. T. 309 ; 
47 T. L. R. 1 ; 30 Com. Oas. 64. 

AnnoUxHona : — Dbtd. Slingsby v. District Bank, Ltd., [1932] 

1 K. B. 544. Retd. Slingsby v. Westminster Bank, Ltd. 

(No. 2), [19811 2 K. b7W3. 

091e. 


Sufficiency of Inquiries — Breach of 

regulations.] — T., a motor trader in Bristol, 
had an account with deft. bank. He in- 
duced pltfs., a hire-purchase finance firm, to 
make out a cheque to W. & Co. for £189 5s., 
which cheque was crossed Sc marked not 
negotiable in print. T., having forged the 
indorsement or W. Sc Oo. upon it, then added 
his own indorsement to it & paid it into his 
own account. The cashier asked T., if he 
had obtained the cheque from W. Sc Oo., to 
whioh question he replied in the affirmative. 
The cashier then inspected T.’s account Sc 
saw there were considerable dealings between 
him Sc W. Sc Co. T. then volunteered the 
information that he had bought a car from 
W. Sc Oo., Sc sold it to a customer of his, Sc 
mentioned a cheque for £484 10*. which had 
passed through his account in favour of W. 
Sc Oo., Sc led the cashier to believe that a 
hire-purchase arrangement had been entered 
into with pltfs. in respect of a oar bought 
from W. Sc Oo. Sc sold to one of his customers. 
Deft, bank's regulations require such a cheque 
to be dealt with by the branch manager, Sc 
not by the cashier. The cheque was not 
brought to the branch manager's notice, nor 
did the cashier by inquiry discover, as the 
fact was, that many cheques drawn by T. 
on his account had been dishonoured, or 
honoured only after repeated presentation. 
The bank made no inquiry or W. & Co. 
respecting the cheque. Pltfs. sued the bank 
for the conversion of the oheque e — Held : 
(1) a breach of the bank’s own regulations 
was not conclusive proof that the cashier 


692a. 

892b. 


made insufficient inquiry, nor is a customer 
entitled to require literal performance of such 
regulations ; (2) the past banking history of 
T. was such that the bank should have made 
further inquiry, possibly by reference to the 
drawer or the payee of the cheque. — Motor 
Traders Guarantee Corpn., Ltd. v. Mid- 
land Bane, Ltd., [1937] 4 All E. R. 90 ; 167 
L. T. 498 5 64 T. L. R. 10 ; 81 Sol. Jo. 805. 

i .] — Taxation Combs, v. English, Scot- 

tish Sc Australian Bank, No. ,292a, ante. 

. Question of fact.] — The question 

whether a banker in receiving payment of a 
cheque for a customer has acted without 
negligence, so as to be protected by Bills of 
Exchange Act, 1882 (c. 61), s. 82, if the cus- 
tomer has no title thereto, is a question of 
fact. Where there was a missing link in the 
chain of identification of the customer: — 
Held : that fact ought to have put the bank 
upon inquiry, Sc the bank was not protected 
by the sect. — Hampstead Guardians v. 
Barclays Bank, Ltd. (1928), 39 T. L. R. 
229 s 67 Sol. Jo. 440. 

.] — Slingsby v. Westminster Bank 

(No. 2), No. 647a, ante. 

, Failure to require particulars of cheques 

paid In.] — It was the practice of bankers 
having a head office in London Sc various 
branch offices in London Sc elsewhere to 
accept at their head office cheques for the 
credit of an account at any one of their 
branch offices Sc to accept at any one of 
their branch offices cheques for the credit 
of an account at any other branch office. A 
firm of London stockbrokers were in the habit 
of signing crossed cheques which were in- 
tended to be applied in payment of jobbers' 
accounts, Sc which in accordance with a rule 
of the London Stock Exchange were crossed 
Sc made payable to bearer. They had in 
their employment two clerks, P. So S. P. 
had an account at one country branch of 
the bank. The wife of S. had an account 
at another country branch. The manager 
of country branch No. 1 knew that P. was 
a stockbroker's clerk, but did not know Sc 
did not ask the name of his employers. The 
manager of country branch No. 2 knew 
nothing of S. Both P. Sc Mrs. S. had, when 
opening their accounts, given references 
which appeared satisfactory to the respective 
branch managers. P. stole many of the 
cheques signed as above, Sc handed them in 
at one or other of the bankers' London 
branches, making out paying-in slips whioh 
represented that the cheques were paid in 
by the payees Sc directed payment to be 
made to the credit of P.'s account at country 
branch No. 1. S. also stole many of the 
cheques Sc handed them in At the bankers' 
head office, making out paying-in slips 
directing payment to be made to the account 
of Mrs. 8. at country branch No. 2. The 
stolen cheques were in each case received 
by the London office Sc sent to the Clearing 
House. The paying-in slips were sent to the 
country branch, no mention being made of 
the names of the drawers. The amounts of 
the cheques were without question credited 
as directed by the paying-in slips. Written 
roles formulated by the bankers for the 
direction of their managers provided, 
other things, that no new current aooount 
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tboold be opened without knowledge of, or 
full inquiry into, the circumstances & 
oluuaactar of the customer ; there was also 
a rale, not written but generally recognised, 
that banks do not take payments in, without 
inquiry, of cheques drawn by a firm in favour 
erf a third party & paid in by a person, other 
than the payee, who is or ought to be known 
to be an employee of the drawing firm. The 
stockbrokers sued the bankers for conversion 
of the stolen cheques. The bankers pleaded 
Bills of Exchange Act, 1882 (c. 61), s, 82, & 
alleged that they had in good faith & without 
negligence received payment of the cheques 
for their customers P. & Mrs. S. : — Held : 
(!) the practice of the bankers was defective 
in that the branch which received the cheques 
in the first instance never informed the 
crediting branch of the names of the drawers 
of the oheques j (2) the managers of the 
crediting branches had omitted to make 
sufficient inquiries when accepting P. & Mrs. 
S. as customers ; in these circumstances the 
bankers had failed to prove that they had 
acted without negligence, & consequently 
that they were liable ; (3) Serrible , by Ct. of 
Appeal, neither P. nor Mrs. 8. was a “ cus- 
tomer ” within the true meaning of sect. 82, 
inasmuch as neither had an account at the 
City offices into which the cheques were paid. 
— Lloyds Bank, Ltd. v. Savory (E. B.) & 
Oo., [1933] A. C. 201 : 102 L. J, K. B. 224 ; 
48 T. L. R. 116 ; 38 Com. Cas. 115 ; sub 
now. Savory & Oo. v. Lloyds Bank, Ltd., 
148 L. T. 291, H. L. 


Rett. Carpenters Co. v . British 
Mutual Banking Co.. (1937] 3 All E. R. 811. 


692t. Failure to inquire as to employment or 

occupation of customer. V-L loyds Bank, 
Ltd. v. Savory (E. B.) & Co., No. 692d, ante . 


698f' Who Is 44 customer.*'] — Lloyds Bank, Ltd. 
v . Savory (B. B.) & Oo., No. 692d, ante. 


Banker’s drafts .]— See Bills of Exchange Act 
(1882) Amendment Act, 1932 (c. 44). 

698. Add. Annotation : — Refd. London & Montrose 
Shipbuilding & Repairing Oo, v. Barclays 
Bank (1926), 81 Com. Oas. 67. 

664k For M forgot ” In the seventh line of the 
paragraph read “ forged.'* 

Add. Annotations : — Consd. Carpenters Oo. v. 
British Mutual Banking Oo., [1937] S AH 
E. R. 811. Retd. Importers Oo. v. West- 
minster Bank, [1927] 2 K. B. 297 ; Slingsby 
v. Westminster Bank, [1981] 1 K. B. 173. 


696. Add. Annotation Refd. Firm Bishun Chand 
v. Seth Girdhari Lai (1984), 50 T. L. R. 465. 

708, Add. Annotations : — Consd. Carpenters Oo. v. 
British Mutual Banking Oo., [1937] 8 All 
E. R. 811. Retd. Auohteroni v. Midland 
Bank, [1928] 2 K. B. 294 ; Stag Line, Ltd. 
v. Foscolo Mango & Oo. (1981), 48 T. L. R. 
127 ; Firm Bishun Chand v. Seth Girdhari 
Lai (1934), 60 T. L. R. 466 ; Paton v . I. R. 
Oomrs., [1938] A. 0. 841. 

704. Add. Annotation : — As to (2) Refd. British & 
North European Bank v. Zalzstein, [1927] 
2 K. B. 92. 

706* Add. Annotations : — Refd. I. R. Oomrs. v . 
Holder, [1931] 2 K. B. 81 ; Paton v. I. R. 
Oomrs., [1938] A. 0. 341. 

708* Add. Annotation: — Refd. I. R. Oomrs. v. 
Holder, [1931] 2 K. B. 81. 

718. Add. Annotation : — Consd. Re Swinburne, 
Sutton v. Featherley (1925), 70 Sol. Jo. 64. 

728. Add. Annotation: — Consd. Auohteroni v. 
Midland Bank, [1928] 2 K. B. 294. 

784. Add. Annotations : — Apld. British American 
Continental Bank v. British Bank for Foreign 
Trade, [1926] 1 K. B. 828, Refd. Admiralty 
Oomrs. v . National Provincial & Union Bank 
of England (1922), 127 L. T. 452 ; Steam Saw 
Mills Oo. v. Baring, Archangel Saw Mills Oo. 
v. Baring, [1922] 1 Ch. 244; Jones v. Waring 
& GUlow, [1920] A. 0. 670. 

785. Add. Annotation : — As to (2) Consd. Rekstin 
v. Severo Sibirako Gosudarstveranoe 
Akcionemoe Olsohestro Komseverputj & 
Bank for Russian Trade, Ltd. (1932), 48 
T. L. R. 422. 

748. Add. Annotation : — Retd. Sassoon v. Inter- 
national Banking Oorpn., [1927] A. 0. 711. 

752. Add. Annotations : — Refd. Sassoon v. Inter- 
national Banking Oorpn., [1927] A, 0. 711 ; 
Astor Properties, Ltd. v. Tunbridge Wells 
Equitable Friendly Society, [1936] 1 All E. R. 
631. 

758. Add. Annotation : — Consd. Sassoon v. Inter- 
national Banking Oorpn., [1927] A. O. 711. 

758. Add. Annotation: — Refd. Re Russian Bank 
for Foreign Trade, [1933] Ch. 745. 

756a. Credit conditional on tender of approved In- 
surance policy — What is approved Insurance 
policy.] — Bankers issued a letter of credit to 
English sellers of 100 tons of steel plates to 
Butch buyers. By the terms of the letter 


PART 11* SECT. 13. SUB-SE0T. 1. 

•8S L Pasting to A fro ef—Bffeet L>~ 
Qu. : whether the return of a bank's 
paas hook without comment con* 
etltotee a stated St settled account ft 
operates as an estoppel precluding the 
c u sto mer from disputing the entries 
thereto to the prejudioeof the bank. — 
BaVAXBEHRKA PBAMANXK V. BKOWANI- 
aMU 

•W ill* Bkabat Na- 

tional Bank v. Banabjb Das (IMS), 
L L. B. S Lah. 129.— IND. 

«p. Signing vouchers as to correct- 
nem o f account In pem-booh—EetoppeL} 
^OouncuA Gdathophonb Oo. e. 

a. -,] — Monthly vouchers 

regularly signed hr a hank's customer 
as to the correctness of bis account 
ae ft stood from time to time ft given 


in exchange for cancelled ohequea, were 
bold to be fatal to his contention that 
certain cheques had not been credited 
to him.— -Union Bank op Canada v. 
Wood. [1920] 3 W. W, R. 173.— 
CAN. 

•w. Campbell v. 1m- 

roost. Bans. [1924] 4 D, L R, 289 » 
50 O. h. R. 118.— CAN. 

71S U. — — .1— The de- 

livery of a pass-book cannot constitute 
a donatio mortis. corned so as to give the 
dense title to the money represented 
by it.— C usack v. Day, _U925] 3 
D. L. R. 1028 ; [1925] 2 W. W. ft. 
715.— O^Jf. 

PART IU 9E0T, 16. 

a L -.3 — A document in the form 

of a letter written by a bank was as 
follows : — " We beg to inform you that 
we are In receipt at advice by wire 
from our London office that a oon- 
irrcvocable credit has been 

39 


opened under which we are authorised 
to negotiate your bills, as offered on 
G. ft Co., of London, to the extent of 
<16,875 on the following conditions: 
bilk to be drawn payable three months 
after sight ft to be accompanied by 
proper shipping documents repre- 
senting shipment of two thousand 
balm of Jute of a particular mark from 
Calcutta to Antwerp, during Nov., 
Deo. 1920." Among the conditions, 
the two following were the most 
Important : — (a) "Please note that 
this advice does not release you from 
the liability attaching to tho drawer 
of a bill of exchange " ; (b) " Under 
present conditions we can give no 
undertaking to negotiate bills drawn 
under this credit " : — Htld .* the docu- 
ment was not an ordinary banker's 
letter of credit.— Chandammull Bun* 
oanet v. National Bank or India, 
Ltd. fl»23). I. L. R. 51 Calc. 43.— 

ncD. 
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of credit the bankers agreed to honour the 
sellers’ draft for the amount of the purchase- 
money, which included freight Sc insurance 
to R., provided the draft were accompanied 
by an approved insurance policy covering the 
shipment of the goods. The sellers presented 
their draft accompanied by a certificate of 
insurance which did not contain Sc did not 
offer any means of ascertaining the full terms 
of the insurance. In an action by the sellers 
against the bankers for not honouring the 
draft : — Held : the certificate was not an 
*' approved insurance policy ” within the 
meaning of the letter of credit, & the bankers 
were justified in refusing to honour the draft. 
An approved insurance policy is one to which 
no reasonable objection can be made. — Scott 
(Donald H.) Sc Co., Ltd. v. Barclays Bank, 
Ltd., [1923] 2K. B.lj 92 L. J. K. B. 772 ; 
129 L. T. 108 5 39 T. L. R. 198 ; 07 Sol. Jo. 
460 $ 28 Com. Oas. 253, 0. A. 

Annotations? — Reid. Harper v. Mackechnie. [1026] 2 K. B. 
423; Koskas v. Standard Marine Insoe. (1026), 42 T. L. R. 
602; Sassoon v. International Banking Oorpn« 119271 
A. Ok 711; De Monohy v. Phcentx Insoe. Oo. of Hartford 
(1028), 138 L. T. 703. 

756b. Irrevocable letter of credit — Payment lor 
goods — Refusal of bank to pay invoices — 
Liability of bank to seller.] — Pltfs. entered 
, into a contract with buyers in 0. to manu- 
facture Sc ship machinery by instalments 
over several months at agreed prices, but 
subject to a stipulation that should the cost 
of labour or wages increase, there should be 
a corresponding increase in the purchase 
price. The buyers were also to open a 44 con- 
firmed irrevocable credit ” in favour of 
pltfs. with a bank in this country, & to pay 
for each shipment as it took place. In pur- 
suance of this arrangement defts., who were 
the buyers* bankers in L., wrote to pltfs. 
stating that they would pay bills drawn on 
the buyers to the extent of 270,000, the bills 
to be accompanied by documents Sc to be 
received before Apr. 14, 1921, 44 this to be 
considered a confirmed irrevocable credit.** 
Pltfs. shipped two instalments under the 
contract & received payment under the letter 
of credit. The buyers then found that the 
invoices included an increase in the purchase 

I irice on account of wages & material, & 
nstruoted defts. only to pay so much of the 
next invoices as represented the oiiginal 
prices. Defts. accordingly refused to pay 
the bill presented on the next shipment Sc 
pltfs. then cancelled the contract, claiming 
damages from defts. as on a repudiation by 
the buyers ; — Held ; the credit being irre- 
vocable, the refusal of defts. to take Sc pay 
for the particular bills on presentation of the 
proper documents constituted a repudiation 
of the contract as a whole, & pltfs. were 
entitled to damages so reckoned. The basis 
of this form of banking facility is that the 
buyer is taken, as between himself Sc the 
banker, to acoept the seller’s invoices as 
correct. Any adjustment must be made by 
way of refund by the seller Sc not by way of 


retention by the buyer. — Urquhart Lindsay 
Sc Oo. t;. Eastern Bank, Ltd., [1922] 1 
K. B. 318 ; 91 L. J. K. B. 274 ; 120 L. T. 
534 ; 27 Com. Oas. 124. 

Annotation; — Reid. Prosperity v. Lloyds Bank (1923), 39 
T. L. R. 872. 

756o. Revocable letter of credit— Duty of bank to 
give notice of withdrawal.] — A firm in W», 
who wished to buy a quantity of asbestos 
sheets from pltfs., a firm in L., instructed 
defts. to open a credit in favour of pltfs. 
Defts. accordingly wrote a letter dated 
June 14, 1920, to pltfs. informing them of 
their instructions Sc adding that their letter 
44 is merely an advice of the opening of the 
above-mentioned credit, Sc is not a con- 
firmation of the same.*’ On July 20, 1920, 
pltfs. shipped part of the goods to the buyers 
Sc were paid the agreed price by defts. on 
presentation of the stipulated documents 
which included bills of lading Sc a draft 
on defts. On Aug. 4, 1920, defts. were in- 
structed by cable that the credit was with- 
drawn. On Sept. 30, 1920, pltfs., not having 
had notice of the withdrawal of the credit, 
shipped the balance of the goods to the 
buyers, but defts. refused payment of a draft 
for the price. Pltfs. brought an action 
against defts. for recovery of the balance of 
the credit, alleging (inter alia) that it was the 
duty of defts. to give to pltfs. reasonable 
notice that the credit had been withdrawn. 
There was evidence that it was the practice 
of defts. at once to inform persons to whom 
revocable credit was given of the withdrawal 
of the credit, but that in this instance, owing 
to pressure of business, they had forgotten 
to do so. Among the documents tendered to 
defts. on the application for payment on the 
second occasion was a bill of lading which 
defts. alleged was out of order, but which, 
according to pltfs., was in exactly the same 
terms as the former bill of lading accepted 
by defts. without objection: — Held: (1) a 
letter in the form of that written by defts. 
on June 14, 1920, intimated to the person in 
whose favour the credit was opened that he 
might find that the credit was revoked at 
any time ; (2) there was no legal obligation 
on defts. to give notice of the revocation of 
the credit ; (3) the giving of notice was an 
act of oourtesy which it was very desirable 
should be performed, but it was not founded 
upon any legal obligation. — Gaps Asbestos 
Oo., Ltd. v. Lloyds Bank, Ltd., [1921] 
W. N. 274. 

760. Add, Annotations ; — Refd. Reckitt v, Barnett, 
Pembroke & Slater, [1928] 2 K. B. 244; 
Slingsby v. District Bank, Ltd. (1931), 48 
T. L. R. 114. 

767. Add. Annotations : — Consd. Torrens v. L R. 
Comrs. (1933), 18 Tax Cas. 202. Refd. 
National Provident Institution v. Brown, 
Brown v. National Provident Institution, 
Provident Mutual Life Assce. Assocn. v. 
Ogston, Ogston v. Provident Mutual Life 
Assce. Assocn. (1921), 8 Tax Oas. 57. 


PART IL SECT. 19. 
mu Unauthorised application of pro- 
ceeds — In payment o/ borrower's debts to 
other customers — Right to damages .} — 
After crediting pltt with the proceeds 
of a note whioh It discounted for 
him, deft hank, without authority 
from him, applied nearly all of snob 


proceeds to pay off debts which he 
owed to other customers of the same 
bank. 8c paid Itself the amount of 
the note out of the prooeeds of pro- 
missory notes which it held as col- 
lateral securities for advances made by 
it to him : — Held : pltt was entitled 
to nominal damages Sc costs for the 
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breach of the oontraot to tend him the 
money, & to lodgment for the amount 
of the prooeeds of his note which the 
bank had so applied* together with 
interest. — M arsh t>. Royal Bank or 
Canada, [1922] 1 W. W. R. 486 ; 63 
D. L. R. 669: 16 Sask. L. R. 201,— 
CAN. 




VoL IIL — Bankers. Cases 788—880. 


768. Add. Annotation: — Refd. Torrens v. I. R. 
Oomrs. (1033), 18 Tax Oas. 282. 

779. Add. Annotatum : — Retd. Humphrey & Den- 
man v. Kavanagh (1925), 41 T. L. R. 378. 

790. Add. Annotation: — Retd. I. R. Oomrs. v. 
Holder, [1031] 2 E. B. 81. 

798. Add. Annotation : — Retd. Humphrey v. Wil- 
son (1029), 141 L. T. 469. 

808a. .] — Three shareholders in a ship- 

building co., which was heavily indebted to 
a bank, agreed to purchase certain shares 
in a steel co. which belonged to the ship- 
building co. & were held by the bank as 
security. The price of the shares was 
£69,750, & the bank agreed to advance 
£39,750, “ on joint loan ” to the three 
purchasers, the balance being provided by 
them in equal portions. The shares were 
thereafter to be held by the bank in security 
of the sum advanced. The purchasers 
paid for the shares by granting their 
individual cheques to the sellers for £10,000 
each, & by drawing joint cheques, signed by 
them all, on the bank for the £39,750 
advanced. The bank paid this amount to 
the sellers, & opened a joint overdraft account 
in name of the three purchasers. The pur- 
chasers were not customers of the bank. 
The value of the shares having fallen, the 
bank intimated to one of the three pur- 
chasers that it held him liable for the whole 
amount of the loan. He thereupon brought 
an action concluding for declarator that he 
was liable only for one-third of the amount 
of the loan, & that, on payment thereof, 
he was entitled to receive a transfer of one- 
third of the shares held in security by the 
bank: — Held : (1) the pursuer was liable 

for one-third only, in respect (a) that the 
purchasers were not jointly & severally 
liable, as drawers of the joint cheques, to 
the bank as a holder in due course, seeing 
that the cheques had been paid by the bank 
as drawee & were thus no longer subsisting 
documents of debt ; & (5) that the loan 
was constituted by the agreement to advance 
it which imposed only a joint liability, & 
not by the cheques which were merely part 
of the machinery for carrying out the trans- 
action ; but (2) the pursuer was not entitled 
to receive a transfer of one-third of the shares, 


in respect that the bank, under the arrange- 
ment for the pledge of the shares, was 
entitled to treat the whole of the shares 
deposited as being security for the whole of 
the amount advanced.— -Coats v. Union 
Bank op Scotland, Ltd., [1929] S. 0. 114 
(H. L.). 

805. Add . Annotations : — As to (1) Refd. Lloyds 
Bank v. Chartered Bank of India, Australia 
& China (1928), 97 L. J. E. B. 609. As 
to (2) Refd. Liggett (Liverpool) v. Barclays 
Bank, [1928] 1 E. B. 48. 

809. Add. Citations : — 88 L. J. E. B. 85 ; 119 
L. T. 727. 

Add. Annotation : — Refd. Tate v. Crewdson, 
[1938] 3 All E. R. 43. 

818a. Capitalisation of unpaid Interest on 

advance. }~-To secure a co.’s indebtedness 
to a bank, resps. from time to time gave 
guarantees to the bank. From 1920 on- 
wards the co. was indebted to the bank 
continuously, & the interest on the amount 
owing from time to time was debited half- 
yearly to the co.’s account. On Nov. 17, 
1926, when the co. had become completely 
insolvent, resps. satisfied the whole indebted- 
ness to the bank by means of a loan from the 
bank to resps. personally. Reaps, claimed 
repayment of income tax under Income Tax 
Act, 1918 (c. 40), s. 36 (1), on the part of the 
total sum paid amounting to £17,861 16#. 5 d. t 
which represented interest debited half-yearly 
to the co.’s account with the bank : — Held : 
the interest due each half-year which, upon 
the failure of the co. to pay it, was, accord- 
ing to the regular practice of bankers, added 
to the capital sum advanced, was thereby 
capitalised & could not thereafter be treated 
as interest paid under the sub-sect. — Inland 
Revenue Oomrs. v. Holder, [1931] 2 K. B. 
81 ; 100 L. J. K. B. 439 ; 145 L. T. 193 ; 
47 T. L. R. 330, O. A. ; on appeal, sub nom . 
Holder v. Inland Revenue Comrs., [1932] 
A. O. 624, H. L. 

Annotations : — Folld. Fenton's Trustee v. I. It. Oomts., 
[1936] 1 All E. R. 110. Consd. I. R. Oomrs. v. Lawrence, 
Graham & Co., [1937] 2 K. B. 179 ; Patou v. I. R. Comrs., 
[1938] A. C. 311 . Refd. Carnarvon (Earl) v . I. R. Comrs. 
(1935), 19 Tax Can. 455 ; Marland v. I. R. Comrs. (1934), 
19 Tar Cas. 467. 

820. Add. Annotation : — Refd. I. R. Comrs. v. 
Lawrence, Graham & Co., [1937] 2 K. B. 179. 


PART II. SECT. 20, SUB-SECT. 1. 

809 1. Discharge of overdraft — Tender 
of cheque — What amounts to acceptance . ] 
— Held: the action of the bank in 
retaining & clearing the cheque was 
not conclusive on the question of 
acceptance. 8c as the bank had not 
aooepted the proceeds of the cheque 
in full settlement. Judgment had been 
rightly entered for the bank. — Burt 
«. National Bank of South Afbica, 
Ltd., [1921] App. D. 59.— S. AF. 

PART 11. SECT. 20, SUB-SEOT. 2. 

822 Iv. .] — A bank's custo- 

mer oonveyed oert&in lands, by way 
of mtge., as security for the money 
whlohnad been advanoed to him. The 
mtge. deed provided that the interest 
payable by the mtgor. was to be “ at 
the said bank's current rate 8c calcu- 
lated according to the custom of the 
bankers.*’ As a matter of fact 
compound Interest had been paid 
during the lifetime of the mtgor. In 
a stilt for the administration of the 
estate of the mtgor. the bank claimed 
to be entitled to compound Interest 


on the mtge. debt until date of pay- 
ment : — Held : after the death of the 
mtgor. the relationship of banker & 
customer came to an end, 8c thereafter 
the deft, bore simple interest only. — 
Morgan v. Rob (1911), 46 I. L. T. 
41, 0. A. — IR. 


yi. . ] — Where 

there Is an agreement between a bank 
8c its customer, that he shall pay 
Interest at the rate of 8 per cent, npon 
a promissory note, the agreement is 
not entirely void, & the customer 
remains liable to pay interest at. the 
rate of 5 per cent. — Standard Bank 
of Canada v. Alberta. Engineering 
Co., Ltd. (1917), 1 W. W. R. 1177; 
33 D. L. R. 542 ; 11 Alta. L. R. 96.— 
CAN. 


yii. .] — The stipula- 

tion by a bank for an illegal rate of 
Interest merely avoids the rate Sc not 
the entire contract for interest. — 
Union Bank v. Farmer, [1917] 1 
W. W. R. 1361.— CAN. 


Fill. .] — Pltf. was 

indebted to deft, bank for which debt 
they took his note charged with 
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Interest at 9 per cent. Order made for 
reduction of interest to 5 per cent. — 
Dkgrow v. Union Bank of Canada 
(1922), 63 D. L. R. 688.— CAN. 

y iv. .] — Where a 

bank contracts for 8 per cent, interest 
It can only collect the legal rate of 
5 per cent. — Bank of Montreal v. 
Holoboff, [1923] 3 W. W. R. 645.— 
CAN. 


y v. .1 — A provision 

in a guarantee given a bank that any 
account settled or stated by or between 
the bank 8c it a customer may be adduced 
by the bank as conclusive evidence 
against the guarantor, cannot be held 
binding on the guarantor, when there 
is Included in the amount so stated 
interest charges at a rate in excess of 
the maximum legal rate allowed under 
Bank Act. — Royal Bank of Canada 
v. McBride, 119271 1 D. L. R. 909 ; 
[1927] 1W.W.K. 245 ; 21 Sask. L. R. 
417.— CAN. 


y vi. .1— Whew 

interest on a loan has been charged np 
to a borrower's current aooount at a 
rate In excess of 7 per oent. 8c such 


English and Empire Digest Supplement. 


828 . Add. Annotation *: — Expld. Elder v. North- 
oott, [1080] 2 Oh. 422 ; 1. R. Conus. v. 
Holder, [1981] 2 K. B. 81. 

829 . Delete citation & add the following para. & 
citation : — 

Where a creditor appropriates his debtor's 

?hJ?ppropriation to the debtor the credit 
is not bound by the appropriation. — London 
8b Westminster Bans v. Button (1907), 
61 Sol. Jo. 466. 


844. Citations. --For “ 61 L J.Ci 788 ” read 
“ 61 L. J. Oh. 728." 

Add. Annotation : — Oolsd. Auchteroni v. 
Midland Bank, [1928] 2 E. B. 294; Reoldtt 
v . Barnett, Pembroke & Slater, [1928] 2 K. B. 
244. Retd. Mercantile Bank ot India, Ltd. v. 
Central Bank of India, Ltd., [1988] A. 0. 
287. 

846. Add. Annotation : — Consd. Mercantile Bank 
of India, Ltd. v. Central Bank of India, Ltd., 
[1988] A. 0. 287. 


charges have been Included in the 
statements furnished him from month 
to month, &• without making any 
objection thereto, he has signed & 
returned such statements as satis- 
factory, he cannot complain, in aa 
action to recover the loan & Interest, 
that the chargee for interest at that 
rate were illegal. — Royal Bank of 
Canada e. Dotxn (AltaA [1927] 3 
D. L. R. 805 ; (19271 2 W. W. R. 070.— 
0AN. 

y vil. : Whether charged. 

Upon the return of a dishonoured 
bill, the drawer would again draw for 
the some amount, 6c pltf. bank would 
dlsoount the bill as before. 6c if the 
seoond bill oame back dishonoured 
.it would again be charged in full to the 
drawer’s account : — Hem : there was no 
breach of Bank Aot, s. 91.— Imperial 
Bank of Oanada v. allot, [1926] 3 
*D. L. R. 85 ; 59 O. L. R. 1.— CAN. 

y vttl. Acquiescence — 

Whether guarantor bound ,] — When a 
bank has oharged a borrower interest 
at a rate beyond that permitted by the 
Bank Aot the principle that if the 
borrow e r voluntarily pays the excess 
he cannot recover it back extends to 
the borrower’s voluntary assent to 
anything whioh is equivalent to pay- 
ment of interest at that rate; 8c if 
at the date of a guarantee given the 
bank the actual amount guaranteed 
includes suoh excess interest 8c the 
borrower has so reoognlsed the pro- 
priety of the excess charge that it must 
be considered voluntarily “ paid.” It 
is not afterwards open to the guarantor 
to say that as against him the accounts 
must be re-opened 8c suoh voluntary 
payments rescinded. — Banque Can- 
adudnnb Nationals v. Shbaogs 
(Man.), J1929J o l^W. R- 676; [193U] 

y lx. Giving renewal 

note.) — Where a customer has given 
a bank a note bearing a rate of 
interest higher than 7 per cent. 8c has 
renewed it with a note for an amount 
inclusive of the interest accrued at said 
rate suoh renewal note has the same 
effect as payment would have had with 
respect to the matter of interest, i.t., 
the customer cannot complain in an 
aotlon to recover the loan 8c interest 
that the rate of interest was illegal. — 
Canadian Bank of Commerce v. 
Postman 8c Postman, [19311 8W.W.R, 
737.— CAN. 

■a. Raising rate of interest— Whether 
customer bound,] — The mere sending 
of a notice that the interest oharged 
on overdrafts against security held by 
the bank has bean raised, is not of 
itself sufficient to render a customer 
liable tb pay the enhanced rate, but 
where, after motiving suoh a notice, 
the customer borrows more money 
from the bank, the bank Is justified 
In charging him interest at the enhanoed 
rate.— Gaddab Mal «. Tata Indus- 
UM7) ' 

PART If. SECT. 11, SUB-2ECT. 1. 

dL Liability contracted after 

saeaution of mortgage.}-- a arise. to a 
bank oannot be a vend seouiiiy for a 
liability contracted subsequently to 


its execution . — Re Edmonton Brew 
ino 8c Malting Co.. Ltd. (No. 2), 
[1918] 8 W. W. R. 988 ; 43 D. L. R. 
748.— CAN. 

n. Add “ affd., 68 S. 0. R. 448.” 

■m. Unauthorised loan by bank — 
Right to sue .] — Though under its 
memorandum of aesoon. a bank is 

yet?whe»money haf been^ant by?!5 
bank on a mtge., it la entitled to sue 
for & realise the money so lent. — 
Ahmed Saitv. Bank of Mysore (1929), 
1. L. R. 53 Mad. 7Tl.-IND. 

PART II. SECT. 21, SUB-SECT. 2. 

o I. .)— Quebec Bank v. Phil- 

lips. [1917} 2 W. W. R. 365 ; 10 Sask. 
L. R. 190 : 30 D. L. R. 440.— CAN. 

PART IL SECT. 21. 8UB-SECT. 8. 

837 i. Promissorynote — Bank parting 
with possession — Right to recover .] — 
Where a promissory note which had 
been pledged by the holder thereof 
to his bank as collateral security was 
lost by the bank : — Held : the bank 
was liable to him for the value thereof, 
which was primA facie its faoe value. — 
Royal Bank of Canada v. Talbot, 

» 3 D. L. R. 167; [1928] 2 
. K. 190 ; 34 Alta. L. R. 395.— 

CAN. 

r L Money advanced partly 

on security of land.}— A bank may 
reoover upon a promissory note not- 
withstanding that the moneys were 
advanced upon the security in part ol 
lands. — Royal Bank of Canada v. 
Gold, [19181 2 W. W. R. 745 ; 24 
B. O. R. 145 ; 41 D. L. R. 276.— CAN. 

al. New note given by 

maker — Rights of bank.)— Held ; the 
bank was entitled to reoover on the 
note.— B ank of Montreal v. Weis- 
DEPP, [1917] 2 W. W. R. 615: 24 
B. 0. R. 73 ; 34 D. L. R. 26.— CAN. 

a ii. Conversion of specific 

security into general security.} — Held : 
as the bank knew that debtor had no 
right to hypothecate generally the notes 
they oould not recover, not being 
holders in due oourse. — Bank of 
Montreal v. Nokmandin, [1926] 3 
D. L. R. 975 ; [19251 S. C. R. 087.— 
CAN. 

ft, — — Obtained to cover over dt aft — 
Alleged fraud of manager.] — Pltf. al- 
leged that a bank manager obtained 
a note from him without disclosing 
that the note was for payment of an 
overdraft then due to the bank. Appli- 
cation for judgment dismissed for want 
ot any evidence of fraud on the bank 
manager’s part. — B rasseth v. Royal 
Bank of Canada (1921), 67 D. L. R, 
740.— CAN. 

f II. Renewal — Effect of ,}— The 

renewal by daft*. ot a promissory note 
given to pltf. bank as security tor a 
loan: — Heidi mot to estop them from 
setting up the defenoe that the bank 
had raoeived 8c misapplied the proceeds 
of goods covered by a lien note whioh 
they had —fined to the bank as 
collateral security, suoh procee ds hav- 
ing been paid Into the be ok by the 
maker of the lien note.— Canadian 
Bank of Commerce v. R kid, [1925] 8 
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D. L. R. 509 ; [1925] 1W.W.E. 1080 ; 
21 Alta. L. R. 837.— CAN. 


made loans to a trust oo. on whioh, in 

S ursuanoe of the arrangement between 
> 8c the oo., repayments were being 
made by the application of balances 
standing from time to time to the 
credit of the oo.’s general aooount, was 
found on the evidence to have had 
express notice that ohequee drawn on 
the account, in another bank, of pltf. 
estate, of whioh the oo. was then exor.. 
8c deposited in the oo.’s said general 
aooount. represented the moneys of the 
estate, 8c knew that payments received 
from the oo. on its debt must represent. 
In part at least, the proceeds of said 
ohequee, 8c concurred in the intention 
of the oo. to so apply them : — Held : 
the bank was liable to the estate for 
the amount of the ohequee, with 
interest from the dates when they were 
deposited in the oo.’s aooount. — 
Atchison v. Dominion Bank, [1935] 
8 W. W. R. 97.— CAN. 

sq. Pltf. 

co., whioh had been appointed ad- 
ministrator of an estate after the 
original administrator, a trust oo., 
went into liquidation, sued for restitu- 
tion of moneys of the estate whioh had 
been received by deft, bank from said 
trust oo. through a breach of trust to 
whioh, it was alleged, the bank was a 
party. It was found that moneys of 
the estate had been deposited in the 
trust oo.’s general aooount in the 
bank, 8c that a cheque drawn on that 
aooount had been given the bank in 
settlement of notes due by the co. : — 
Held: under all the oiroumstanoes, the 
bank must be taken to have known that 
the oo. was using trust funds for its 
own purposes, including its payments 
to the bank. 8c to have ooen put upon 
inquiry every time it reoelved or was 
offered a cheque from, the general 
aooount to bo applied on the debts 
owing to it by the trust oo. The bank 
was, therefore, liable. The knowledge 
of or notice to suoh officials ot the 
bank’s branoh, where the trust oo. had 
its aooount, as accountants, ledger 
keepers or receiving tellers would oe 
the knowledge of or notloe to the hank. 
— Retailers* Trust Oo., Ltd. v. 
Dominion Bank, [1935] 3 W. W. R. 
165.— CAN. 

PART IL SECT. 21, SUB-SECT. 4. 

844 ill. Rights of 

customer.) — A stockbroker, having In 
his possession shares belonging to a 
customer, pledged to him for a speotflo 
8c definite purpose, has no right. In the 
absence of agreement with the custo- 
mer, or some esta bl is h ed custom 
binding upon tha customer, to repledge 
the shares for more than the amount 
due to him; ft where there has r - 
suoh a repledge the — 

entitled, as against ■ 

creditors, to the redeUvery 
shares, which have not been i" 

g&SgaMSag) 

v. 


65 O.L.1 






846a. 


- Bank entitted to hold securities not 


merely for specific advance but for balance of 
whole account between broker & bank.]— 
Tindall v . Babnbttb & Hoar (1887). 8 
T. Xu Bi 476. 

862. Add. Annotation: — Refd. Gowers v. Lloyds 
to National Provincial Foreign Bank, Ltd., 
[1938] 1 All E. B. 766. 


VoL HI.— Bankers. Cases 846a— 862a. 

862a. Shares held by bank as security for Joint loan 
to three persons — Several liability— Whether 
one borrower entitled to transfer of one-third 
of the shares on payment of his proportion.] — 
Coats v. Union Bans of Scotland, Ltd., 
No. 803a, ante. 


847 V a. .] — 

Shares in pltt/s name were endorsed 
by him in blank without restriction Sc 
handed to his brokers as security on 
aooount of a purchase of other shares 
whloh he directed them to make. The 
brokers, although they had not carried 
out pltr.*s order to buy, hypothecated 

E ltf/s said shares with deft. bank. 

a cm action against the bank Sc the 
brokers, in bkpcy. for conversion : — 
Held : in the absence of evidence that 
the bank had notice of a lack of capacity 
in the brokers to deal with the shares 
Sc of evidence pointing to a lack of 
good faith In the bank in the trans- 
action, pltf. was estopped by his con- 
duct to so endorsing the shares from 
asserting title to them as against the 
bank, even though there was fraud 
on the part of the brokers. — Robinson 
v . Bank of Toronto to Clark (R. P.) 
& Co., [1932] 2 W. W. R. 91 ; 45 B. C. 
R. 518.— CAN. 

m 1, Stock registered in name of 

bank's nominee — Identity of shares not 
preserved — Rights of owner.} — A cus- 
tomer, who had a secured loan aooount 
with a bank whloh was operated upon 
to accordance with the above praotioe, 
averred that the hank had sold her 
shares without her authority, to breach 
of their obligation to retain the specific 
shares unless realised for reduction of 
the loan Sc to retransfer the identical 
shares on repayment of the loan : — 
Held: defenders had acted according 
to their usual praotioe, which was 
known to to approved by the firm of 
stockbrokers whom pursuer had etn- 

S loyed as her agents to the transactions, 

: she was barred from insisting to the 
action. — C rbrar v. Bank of Scot- 
land, [1922] S. O. (R. L.) 137 ; 59 
So. L. R. 312. — SCOT. 

pi. Shares of company — Sale by 
lank before default — Measure of dam- 
ages.] — Gkorgrson 0. Dominion Bank, 
[1924] 3D.LR. 607 ; 2 W. W. R. 
931.— CAN. 

887 U. Shares deposited by customer 
— Defect in title— Rights of bank.}— 
M certificates endorsed to blank 


Share 
held to 


be negotiable instruments 


transferable by delivery. Pitt agreed 
to take a certain number of its shares 
from a stock-brokerage co. which had 
acted aa his brokers, provided certain 
conditions ware complied with, to. 
as a guarantee of his performance of 
the agreement If said conditions shonld 
be fulfilled, transferred to the co. 
certain other shares owned by him with 
a certificate of transfer on the back 
thereof signed by him, the name of the 
transferee being left blank. The oo.’s 
bank, having demanded further security 
from It before it would pay a cheque 
drawn by the oo., the co. delivered to 
it pltf.'k said shares as security.— 
Patrick e. Rotal Bank of Canada, 
11932] 2 W. W. R. 257 : ID.L& 
532 ; 45 B. a R. 437. — CAN. 

881 1. BeartrsecurUies—Presunwd to 
belong to depositing customer.}-— Bank 
of Montreal v. Isbell. ] 10251 2 
D. L. R. SO ; revsg. 26 0. W. N. 263.— 
OAK. 

— Liability .}— In an action brought by 
the beneficiaries of the egAte^ofa 

* the estate, 
whloh had become 

. n wound up, had 

to the bank for toe oo. 1 * 


debt securities whloh the bank knew 
or should have known belonged to the 
estate, but that, although the officials 
of the hank, because of the information 
which they had, were put upon inquiry, 
they had deliberately closed their eyes. 
The hypothecation notes with respect 
to some at least of said securities con- 
tained descriptions which were held 
sufficient to inform the bank : — Held : 
if the bank were to-day holding these 
securities for a debt of the oo. to them, 
there would be no doubt that it could 
not hold them for moneys advanced 
after suoh notioe. But that was not 
the situation to question. The 
securities were disposed of by redemp- 
tion or sale years ago to the prooeeds 
went to the co. If the moneys were 
misapplied by the co., there is no 
principle of law on which the bank 
could be held to be liable simply 
because it at one time held the securities 
as security. — White v. Dominion 
Bank, [19341 3 W. W. R. 93; revsd.. 
[1934/ 3 W. W. R. 386; [1035] 1 
D. L. R. 42 ; 42 Man. L. R. 400.— CAN. 

sz. .1 — In order to 

hold a bank liable where a trustee has 
used trust funds to reducing his 
personal debt to the bank, the bank 
having no notioe of 'the trust, It is 
necessary to prove fraud on the part 
of the trustee to that the bank was a 
party to that fraud. If the bank was 
put upon inquiry to deliberately closed 
its eyes, that would be fraud. — 
McPherson v . Dominion Bank, [1935] 
2 W. W. R. 1 ; affd ., U035] 3 W. W. R. 
390 ; [1936] 1 D. L. R. 268 ; 43 Man. 
L. R. 415.— CAN. 

sa. Bonds — Validity of charge — No 
certification by trustee.}—' The deposit 
of bonds with a bank as collateral 
creates a valid equitable charge not- 
withstanding the absence of certifica- 
tion by the trustee required by the 
bond. — Re Cadwell's, Ltd., Trustee 
v. Royal Bank, [1934] 2 D. L. R. 
341 ; O. R. 178.— CAN. 

•b. Advance to son — Representation 
by father that son entitled to stores .) — 
Upon the representation of a father 
that his son was entitled to an interest 
to certain shares in a oo. standing In 
the name of another son, a bank lent 
money to the son : — Held : the bank 
was entitled to a declaration of its 
debtor's right to certain of such shares 
over which the father had control. — 
Royal Bank v. Pope, [191 7 J 2 
W. W. R. 1 ; 11 Alta. L. R. 68.— CAN. 

sd. Advance to executor.) — A bank 
1 b put upon inquiry if it accepts a 
‘ ge of certificates to such cireum 


pledge — 

stances that It 


has 


notioe that the 
part of an 


« r toT^h I We;or. If It 
fails to make inquiry it will be estopped 
from making any against the 

estate. — Cartwright v. Lyster to 
Bank of Nova Sootia, [19341 2D.L.R. 
166 i O. R. 161.— CAN. 
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h (p. 277) L — : — Indorsed by shipper 
to bank— Bank to apply part oj proceeds 


to payment of promissory note.)— Held : 
no violation of Bank Act, s. 90, — 

WWj 


Bank Act, §. 

Royal , Bank of Canada v. 


CAN* . ^ 

b (p. 277) 11. Bank taking 

baOet's receipt from parties for whom 
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Sons, Ltd. v. Bank of Nova Sootia, 
[1926] 1 D. L, R. 681 ; 68 N. S. R. 
389.-— CAN. 

q (p. 280) i. Chattel mortgage to 

secure part debt — Subsequent mortgage 
of land— -Right to enforce chattel mort- 
gage.) — Held : (1) the mtge. was not 
contrary to Bank Act; (2) the fact 
that a mtge. on land was afterwards 
given to the bank did not prevent it 
from realising first on the chattel 
mtge. — Piper v. Canadian Bank of 
Commerce, [1922] 1 W. W. R. 121. — 
CAN • 

q (p. 280) ii. .] — A. ob- 

tained advances to delivered to the 
bank storage tickets for wheat in 
olevatorB : — 77 eld : the security of the 
warehouse receipts would not cover 
past advances. — Young v. Dbnoheu, 
Bank of Toronto v. Adames, [1923] 
1 D. L. R. 432 : 18 Alta. L. R. 496 ; 
[1928] 1 W. W. k. 136.— CAN. 

q (p. 280) ill. Chattel mortgage 

as security for loan — Whether crops of 
following year chargeable .] — Security 
on grain given to a bank to Oct. 1021, 
in respect of advances made in the 
spring of 1920, held invalid in respect 
of the 1991 crop. — North American 
Lumber Co.. Ltd. v. Bank of Mon- 
treal, [1922] 1 W. W. R. 1266 ; 65 
D. L. R. 348 ; 15 Sask. L. R. 375.— 
CAN. 

q (p. 280) iv. Lease of chattels 

to secure advances.) — Held : the lease 
was invalid, the bank not having the 
power under Bank Act to take a lease 
of chattels as security. — Bank of 
Montreal v. Hueston (1922), 60 
D. L. R. 208 ; 51 O. L. R. 584.— CAN. 

q (p. 280) v. Lien agreements on 

goods — Valid.) — Re Canadian Hart 
Products, Ltd. (Trustee) v. Royal 
Bank, [1924] 4 D. L. It. 225 ; 54 
O. L. R. 293 ; 4 O. B. R. 211.— CAN. 

q (p. 280) vi. Warehouse receipt 

for goods on leased premises — Valid .] — 
Re J. Stanley Wedlock. Ltd. 
(P. E. I.), [19261 2 D. L. R. 263 ; 
7 O. B. R. 147.— CAN. 

• (p. 281) 1. S. P . Banque Cana- 
dienne Nation alb v . Sawoiiuk, 
[19261 3 D. L. R. 964 : 11926] 2 

W. W. R. 771 ; 36 Man. L. R. 1.— CAN. 

o (p. 281) I. Whether 

purchaser owner within sect. 88.1 — 
An agreement for the sale of timber 
licences together with all the timber 
thereon gave the purchaser the right 
to cut to remove the timber to pro- 
vided that the purohase-prioe should 
be payable to instalments to that 
the property in the licences to all 
timber cut therefrom should remain 
to the vendors until fully paid for by 
the purchasers. The agreement was 
not registered under Conditional Bales 
Act. Security on the timber cut by 
the purchasers 5c remaining on the 
timber berths was given under sect. 88 
of the Bank Act by the purchaser to 
the applt bank. The purchaser 
became bkpt., the cut timber was 
taken possession of by Its trustee, 5c 
sold under an order of the ct. to the 
prooeeds thereof were claimed by the 
Dank to also by the vendors, to whom 
a balance was owing under the agree- 
ment. The bank had had no notice 
of the vendors' claim to had not in- 
quired as to the purchaser's title, but 
all parties had acted in good faith : — 
Held: at the time of the assignment 
to the bank the purchaser was the 
•• owner " of the timber within soot. 88 

9* 
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865 . Add. Annotations : — Apld. Re Alleater, [1922] 
2 Ch. 211. Consd. Madras Official Assignee 
v. Mercantile Bank of India, Ltd., [1935] 
A. O. 53. Refd. Albemarle Supply Co. v. 
Hind (1927), 43 T. L. B. 652 ; Republics, de 
Guatemala v. Nunez, [1927] 1 K. B. 669; 
Lloyds Bank, Ltd. v. Bank of America 
National Trust & Savings Assocn., [1937] 
8 All B. B. 312. 

865a. Bills of lading pledged — Authorised sale by 
pledgor — Title of bank to proceeds.] — A 
limited co. pledged bills of lading with a bank 
to secure an overdraft. When it was time 
to sell the goods, the co. in accordance with 
the well-established mercantile practice ob- 
tained the bills of lading from the bank for 
realisation on the terms stated in the usual 
letter of trust given by the co. to the bank, 
to wit, that the co. received the bills of 
lading in trust on the bank’s account & under- 
took to hold the goods when received & the 
proceeds when sold as the bank’s trustees to 
remit the entire net proceeds as realised ; — 
' Held : the bank’s previous rights as pledgee 
remained unaffected by this common & con- 
venient mode of realisation . — Re At.lebter 
(D.), Ltd., [1922] 2 Ch. 211 ; 91 L. J. Ch. 
797 ; *127 L. T. 434 ; 38 T. L. B. 611 ; 66 
Sol. Jo. 486 j [1922] B. & 0. R. 190. 

Annotations : — Consd. Madras Official Assignee v. Mercantile 
Bank of India. Ltd.. [1935] A. O. 53. Reid. Lloyds Bank. 
Ltd. v . Bank of America National Trust & Savings 
Assoon.. [1938] 2 K. B. 147 : Mercantile Bank of India. 
Ltd. v. Chartered Bank of India, Australia & China 8c 
Strauss 8c Co., [1937] 4 All H. R. 651. 

865b. Pledge of receipts for goods — Fraudulent 
second pledge by pledgor — Conversion — Es- 
toppel.]-— A firm of merchants, who pur- 
chased ground-nuts from up-country growers 
& were entitled to obtain delivery of them 
under railway receipts, obtained a loan from 
reaps., bankers, on the security of the goods 
covered by the railway receipts, & delivered 
the relevant receipts to the bank by way of 
pledge, giving to the bank at the same time a 
promissory note for the amount advanced & 
a letter of lien. The bank then passed 
the receipts on to their own godown keeper 
to enable him to obtain possession of the 
goods, & he, in accordance with the usual 
practice adopted by the bank, & in order to 
avail himself of the merchants’ services, 
handed the railway receipts back to the 
merchants for the specific purpose of clearing 
the goods & storing them in the bank’s go- 


down. The merchants, however, then fraudu- 
lently used the same receipts to obtain a 
second advance from applts., bankers, from 
whom they had been in the habit of securing 
loans under arrangements aimilm to those 
negotiated with resp. bank, & who were 
unaware of the loan by resp. bank. On a 
claim by resps. against applts. for damages 
for conversion : — Held : resps. owed no duty 
to applts. in the matter-— -there was no 
relationship of contract or agency, & they 
had no reason to think that the receipts would 
ever be handed to applts. — & they were not 
therefore estopped 6y their conduct in 
returning the receipts to the merchants for 
the specific purpose of clearing the goods 
from denying as against applts. that the 
merchants had the right of pledging the 
goods as owners, or from setting up their 
title as against applts. to the goods. No 
authority had been given to the merchants 
to deal with the goods otherwise than by 
handling them for the limited purpose of 
transferring them to the bank's godown. 
Kesps. committed no breach of duty owing 
to applts. or to anyone else ; all that they 
did was to deal with their own property, as 
pledgees, in the usual course of business 
which was well known to & had been followed 
both by applts. & resps. Not only was there 
an absence of any duty or of anything 
amounting to a neglect of the usual pre- 
cautions, but there was no ground for finding 
« any representation by resps. that the mer- 
chants had any title to dispose of the goods. 
The merchants could not transfer a better 
title than they possessed — a title subject to 
the pledge to reaps. — Mercantile Bank of 
India, Ltd. v. Central Bank of India, 
Ltd., [1938] A. C. 287 ; [1938] 1 All E. B. 
52 ; 107 L. J. P. C. 25 ; 158 L. T. 269 ; 64 
T. L. B. 208 ; 81 Sol. Jo. 1020, P. O. 

865c. Whether charge or trust created.] — Deft 
bank advanced money to deft, co., sometimes, 
by way of overdraft & at other times by way 
of advance on loan account. These advances 
were secured by trust receipts, by which the 
co. agreed that goods purchased with such 
advances should oe held by them as agents 
for & in trust for the bank, the intention being 
that the bank should be entitled to such 
goods as security for the advance. There 
was, inter alia, an undertaking to deliver the 
goods to the bank to enable it to sell the 


& had possession thereof within the 
meaning of that word in Sohed. O. 
to said coot. ! 8c the agreement 
between the purchaser 8c the vendors 
was one within Conditional Sales Act. 
The bank's claim was therefore sus- 
tained. — Royal Bank of Canada e. 
Hodobs (B. O.), [1980] 1 D. L. R. 
397 : [19391 3 W. W. R. 605 ; 43 
B. d R. 44 ; revp.. [1939] iW,tR, 
808.— CAN. 

• (p. 888) 1. .P- 

Royal Bank or Canada v. Mo- 
Lbnnan, [1931] 1D.L.R. 981.— CAN. 

s (p. 888) !!• Grower of 

roses for eats as cut flowers — Whether 
" wholesale dealer.” J — A co. growing 
roses Sc selling the out flowers held not 
to he a wholesale purchaser of, or 
dealer In the products of agriculture. 
— MacPhkbbon v. London loan As- 
8KIB, Ltd., [19811 8 D. L. R. 630; 
O. R. 109 ; 18 a B, R. 808.— CAN. 


sa. Security on crop to he grown — 
Priority over claim by vendor under 
crop-pctymeni agreement .] — Goebel v, 


Canadian Bank of Commerce, [1921] 
3 W. W. R. 81 i 14 Bask. L. R. 451.— 
0AN. 

sb. Security invalid under Bank 
Acte — Sale of goods to third party — 
Bank not entitled to follow goods or 
proceeds .] — Hawker v . Royal Bank 
of Canada (1921), 59 D. L. R. 674.— 
CAN. 

sa. Title of bank as against municipal 
lienjor taxes. ) — Re Electrical Fittings 
8c Foundry Oo., Ltd. (Ont.), [1926] 
1 D. L. R. 753; 58 O. L. R. 364.— 
CAN. 

■d. .1 — Where a debtor has 

given security to a bank on chattels 
under sect. 88 of Bank Act, 8c has 
subsequently made an assignment for 
benefit of creditors, the bank is entitled 
to the proceeds of sale of the goods In 
priority to the claim of the munici- 
pality for arrears of land taxes under 
Amassment Act, R.8.O., 1987, •• 118. — 
Re James Steele, Ltd., J1984] O. R. 
98 ; 8D.L.R. 130.— CAN. 
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•f. Wheat tickets — Sale in breach of 
instructions — Measure of damages .] — 
A borrower from a bank gave it as 
collateral security an assignment of 
wheat tickets on the terms that the 
bank was to sell the wheat on deft.'s 
instructions 8c apply the prooeeds in 
reduction of his loan. The borrower 
later on instructed Hhe bank to Bell 
when wheat should reach $1 per 
bushel at Fort William ; Sc the bank's 
manager agreed to carry out these 
instructions. The market-price at Fort 
William reached said price some weeks 
afterwards : but no sale was made, 
although it was admitted that the 
wheat oould have been sold at that 
time : — Held .* the borrower was en- 
titled to damages 8c the measure 
thereof was the market-price at the 
time when the bank should have sold 
the wheat ; Sc not, as held on the trial, 
at the date when the borrower learned 
that his Instructions had not been 
complied with. — Bank of Toronto v. 
Simonson, [1938) W. W. R. 108.— 
CAN. 
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some : — Held : these documents created an 
equitable charge upon the goods, & not a 
trust in respect of them. — Mercantile Bank 
of India, Ltd. v. Chartered Bank of 
India, Australia & China, & Strauss & 
Co., Ltd. (No. 2) ; Chartered Bank of 
India, Australia & China v. Mercantile 
Bank of India, Ltd., & Strauss & Co., 
Lid. (No. 2), [1937] 4 All E. R. 051 ; 158 
L. T. 412 ; 43 Com. Cas. 80. 

877. After this case add : — 

Agricultural charge — Enforcement.] — See 
Agriculture, No. 979a, ante . 

878a. .] — Bankers most undoubtedly 

have a general lien on all securities deposited 
with them as bankers by a customer, unless 
there be an express contract or circumstances 
that show an implied contract inconsistent 
with the lien. — London Chartered Bank of 
Australasia v. White (1879), 4 App. Cas. 
413 ; 48 L. J. P. 0. 75, P. C. 

883. Add. Annotation : — Generally , Refd. Lawrence 
v . Hayes, [1927] 2 K. B. 111. 

921. Add. Annotation : — Folld. Baker v. Lloyds 
Bank, [1920] 2 K. B. 322. 

921a. J — Defte. acted as bankers 

for a firm up to Feb. 3, 1914, when the firm 
being insolvent by deed assigned all their 
property to pltf. as trustee for their creditors. 
The deed provided that payments to the 


creditors should be made upon the basis of a * 
bkpcy. distribution of the property & that 
seemed creditors should have the same 
rights as under a bkpcy. At the date of the 
deed the firm had £2,934 to the credit of 
their current account in deft, bank, & the 
bank held certain shares as security for an 
advance to the firm. These shares were 
subsequently sold by the bank 8c realised 
£812 in excess of the amount of the advance 
to the firm. Before Feb. 3, 1914, the firm 
had discounted with the bank a number of 
bills of exchange, which matured after that 
date, & in respect thereof the firm became 
the debtors of the bank to the amount of 
£19,941. In an action by pltf. as trustee 
under the deed to recover from the bank 
the two sums of £2,934 & £812, the bank 
claimed a lien on those sums & also to set 
off a sufficient portion of £19,941 against 
those sums : — Held : the bank's claim was 
right on both points. — Baker v. Lloyds 
Bank, [1920] 2 K. B. 322 ? 89 L. J. K. B. 
912 ; 123 L. T. 330 ; [1920] B. & 0. R. 128. 

921b. Balance of proceeds of sale of 

shares — Held as security for advances.]— 

Baker v. Lloyds Bank, No. 921a, ante . 

923. Add. Annotations : — Consd. Baker v . Lloyds 
Bank, [1920] 2 K. B. 322 ; Re Pinto Leite, 
Ex p. Des Olivaes, [1929] 1 Ch. 221. 
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•1. Assignment of mortgage — Or nj 
agreement for sale of land — As addi- 
tional security — Valid.] — Re Wiarton 
Lumber Co., Ex p. Bank op Commerce, 
[1924)2 D.L. R. 160; 4 C. B. R. 477.— 
CAN. 


»o. Assignment of debts present db 
future all contracts <£ securities — 
Valid. ] — Re Wiarton Lumber Co., 
Ex p. Bank op Commerce, [1924 j 
2 D. L. R. 160 ; 4C.B.R. 477.— CAN. 

d I. Subsequent assignment to 

creditor — Duty of bank to account — 
Interest.] — Book debts were assigned 
as security to deft. bank. Subse- 
quently they were assigned to pltf. 
subject to the assignment to the bank. 
The bank realised under its assign- 
ment : — Held : pltf. was entitled to an 
accounting from tbe bank in detail, & 
the bank could not, as against pltf., 
charge a higher rate of interest than 
permitted under Bank Act. — Robert- 
son (John) & Son, Ltd. v. Canadian 
Bank op Commerce, [19201 2 W. W. R. 
1003. — CAN. 


sh. Assignment of money due under 
agreement for sale of land — Valid.] — Re 
Shaw, [1925] 3 D. L. R. 1205 ; 5 
C. B. R. 825. — CAN. 

•k, .J — Although under 

sect. 79 (1) of Bank Act, 1934, a bank 
may take an assignment of the rights 
of a vendor under an agreement for 
the sale of property as additional 
security for debts contracted to tbe 
bank in the course of its business, a 
bank cannot take such an assignment 
as security for an anticipated future 
indebtedness ; but where the assign- 
ment was taken both as additional 
security for an existing debt & as 
security for future indebtedness It is 
valid in respect to the debt for which 
It was taken as additional security. — 
Canadian Bank of Commerce v. 
Yo rkshire & Canadian Trubt, Ltd., 
[1938J 1 W. W. R, 530 ; 2 D. L. R. 
285; affd., [19391 1 D. L. R. 401 ; 8. 0. R. 
85 ; 52 B. C. R. 438.— CAN. 

sm. Common law assignment of 
money — Subsequent security under 
Bank Act — Property passed by assign- 
ment — Validity of security immaterial.] 
— Imperial Bank v. Western Supply 


& Equipment Co. (1918), 39 D. L. R. 
803.— CAN. 

PART II. SECT. 21, SUB-SECT. 8. 

•k. Fire insurance policies.] — A bank 
may, under s. 75 (1) (d) of tbe Bank 
Act take as security the obligations 
of fire insurance companies to pay 
indemnities stipulated for in Are 
insurance policies. — Turgkon v. Do- 
minion Bank (Can.), [1930] S. C. R. 
67 ; [19291 4 D. L. R. 1028 ; affg., 47 
Que. K. B. 383 ; 10 C. B. R. 212.— 
CAN. 

•1. Prohibited security — Money lent 
thereunder recoverable . }— A bank may 
recover money lent upon a prohibited 
security although it cannot enforoe the 
security. — U nion Bank v. Farmer, 
[1917] 1 W. W. R. 1361.— CAN. 

■m. Authorised securities under Bank 
Act, s. 88 — Whether authorised forms 
must be used.] — A bank took what 
purported to be a security under 
sect. 88 of Bonk Act on live stock of 
a rancher, but used Form C. instead 
of Form E. ; — Held : the document 
was in form to the like effect as 
Form E., & constituted a valid security. 
— Royal Bank of Canada v. Mac- 
kenzie, [1932] S. C. II. 524 ; 2 D. L. R. 
12.— CAN. 

tp. Position of bank.] — A bank 

taking security under Bank Act, 1927, 
s. 88, is a mtgee. only, & not an 
absolute owner. — Bank of Montreal 
v. Guaranty Silk dyeing Sc Finishing 
Co., Ltd., [1934] 4 D. L. R. 394 ; O. R. 
625 ; on appeal, [1935] 4 D. L. R. 483 ; 
O. R. 493.— CAN. 

sq. Assignment of goods covered by 
lien note — Right to recover on note .] — 
The fact that the assignment of pro- 
perty oovered by a lien note given to a 
bank is Invalid is no bar to tbe right 
to recover upon tbe note itself. — 
Thien v. Bank of British North 
America (1912), 1 W. W, R. 795 ; 20 
W. L. R. 192 s 4 Alta. L. R. 228 ; 4 
D. L. R. 388.— CAN. 

at. Timber licences — Who may 
pledge.}— Tbe president of a co. holding 
a controlling interest is not the 
** owner ** of tbe property of the co. 
within Bank Act, s. 88, so as to enable 
him to pledge timber licences belonging 
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to the oo. os security for advances. — 
Royal Bank of Canada v. Port 
Royal Pulp & Paper Co., [1937] 4 
D. L. R. 254 ; 12 M.P. R. 219; revsd., 
[1939] 1 D. L. R. 337. — -CAN. 

■w. Dive -stock of wife — Pledged by 
husband — Estoppel .] — Where husband 
has pledged livo-stock belonging to his 
wife as security to a bank, who was not 
aware of the ownership, the wife who 
knew of the transaction, is estopped 
from claiming against the bank. — 
Leqgatt v. Bank of Montreal 6c 
McLean, [1939] 1 D. L. It. 137.— CAN. 


PART II. SECT. 22, SUB-SECT. 1.— A. 

ni. .] — A bank has not a 

lien in respect of a deposit or balance 
to the credit of a customer, as there is 
no specific property on which a lien 
can operate. — Re Morris, Coneys r. 
Morris, [1922J 1 I. R. 81.— IR. 

sr. Lien on goods not in existence — 
Bank Ad, s. 88.1 — The owner of a 
timber licence, who proposes to go 
Into the forest to out down the trees 
Ik transform them into what is com- 
mercially known as pulp wood & who 
may require financial assistance from 
a bank before the pulpwood is pro- 
duced in its commercial form, can give 
the bank which assists him a valid 
lien on tbe finished product, although 
not in existence as such at the time 
of tbe loan. — L andry Pulpwood Co., 
Ltd. v. La Banque Canadienne 
Nationals, [1928] 1 D. L. R. 493; 
[1927] S. C. R. 606.— CAN. 


PART II. SECT. 22, SUB-SECT. 1.— F. 

so. Pledged to third party — Duty 
of bank to disclose lien.] — Held: such 
a duty existed. — L azard Brothers 
& Co. v. Union Bank of Canada 
(1920), 47 O. L. R. 608 ; 18 O. W. N. 
290 ; 51 D. L. R. 636.— CAN. 


PART II. SECT. 22, SUB-SECT. 2. 

m i. .y—Held: money to 

the credit of the customer not shown 
to be trust funds, might be retained 
8c set off by the bank as against the 
Indebtedness of the customer on the 
note. — R oy v. Canadian Bank of 
Commerce (1918), 24 B. C. R. 397; 
38 D. L. R. 742.— CAN. 
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925* Add. Annotation : — Retd. Be Southerden 
Adams v. Southerden, [1925] P. 177. 

926. Add. Annotation: — Gonad. Raker v. Lloyds 
Bank, [1920] 2 K. B. 322. 

930a. Liability for negligent payment of 

cheque — No right to set off sums recovered 
from customer by party defrauded.] — Lloyds 
Bank v. Chartered Bane of India, Aus- 
tralia & China, No. 687a, ante . 

932. Add. Annotation : — Refd. Royal Exchange 
Assce. v. Hope, [1928] Ch. 179. 

932a. Joint & several guarantee — Termina- 

tion.] — By an agreement the six signatories 
thereto jointly A severally agreed with a 
Canadian bank to guarantee repayment up 
to a fixed sum of all liabilities, including 
interest, which a customer had or should 
incur to the bank : it was provided that the 
agreement should be a continuing guarantee 
“ until the undersigned, or the exor. or ad- 
ministrator of the undersigned, shall have 
given the bank notice in writing to make no 
further advances on the security of this 
guarantee.” In 1913, the bank, without 
notice to the guarantors but with the assent 
of the debtor, increased the rate of interest 
upon the advances to 8 per cent., though, by 


Bank Act (R. S. Can. c. 29), s. 91, it was 
illegal f of a bank to charge more than 7 per 
cent. Subsequently one of the signatories 
died, A his exors. gave notioe purporting tc 
terminate the liability of the estate of the 
deceased under the guarantee: — Held: (l; 
the guarantee remained in force against al 
the guarantors until each A all of them or 
their respective exors. or administrators 
gave notice to determine it ; (2) the increase 
in the rate of interest did not discharge the 
guarantors, but they were liable for the 
principal sum advanced A for such interest 
as the debtor was legally to pay. — Egbert v. 
National Crown Bane, [1918] A. 0. 903; 
87 L. J. P. O. 186; 119 L. T. 669; 36 
T. L. R. 1, P. 0. 

Annotation : — As to (2) Reid. Re Darwen & Pearce, Associated 
Paper Mills v. Barnes (1926), 96 L. J. Ch. 487. 

934. Add. Annotation : — Refd. Eshelbv v. 

Federated European Bank, Ltd. (1931), 146 
L. T. 336. 

935. Add. Annotation : — Consd. Re Conley, Ex p. 
Trustee v. Barclays Bank, Ltd., [1938] 2 
All E. R. 127. 


Add. Annotation : — Refd. I. 
Holder, [1931] 2 K. B. 81. 


R. Comrs. v. 


980 i. Set-off or counterclaim — 
Balance on current account — Ric l to 
set off undue promissory note.) — where 
at the date of the death of a customer 
of a bank there was a deposit to his 
credit the bank oannot on the maturing, 
after his death, of promissory notes 
made or endorsed by mm to the bank, 
set off the amount thereof against the 
deposit. — Trusts A Guarantee Oo., 
Ltd. v . Royal Bank of Canada. 
f 1931 1 1 W. W. R. 689; 2 D. L. R. 
601. — CAN. 

sp. Bank cashing cheque — Holder in- 
debted to bank.}— A bank, to whioh a 
cheque has been delivered to be 
cashed, has no right to set off against 
the proceeds of the oheque a debt owing 
to it by the holder. — Royxel v. Royal 
Bank of Canada, [1918] 2 W. W. R. 
791 ; 11 Saak. L. R. 218. — GAN. 

st. Debt not recoverable — Statute- 
barred.}— A bank has not a lien in 
respect of a deposit or balance to the 
credit of a customer, inasmuch as there 
is no specific property on whioh a lien 
can operate ; the only right of the bank 
Is a right of set-off, but such a right 
oannot be exercised where a debt 1 b 
statute-barred A not recoverable. — 
Re Morris, Coneys v. Morris, [1922] 
1 1. R. 136.— IR. 

•v. Bank acting as clearing house — 
Right of set-off against insolvent fcanAr.V — 
Re Home Bank of Canada, [19811 
1 D. L. R. 689 : 66 O. L. R. 264 ; 12 
O. B. R. 618.— CAN. 
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982 1. Continuing guarantee — Con- 
sideration — Whether fresh transaction 
after guarantee given necessary. 1 — 
A guarantee given by deft, to pltf. 
bank for the benefit of a firm which 
was already heavily indebted to the 
bank provided that in consideration 
of the bank “ agreeing or continuing ” 
to deal with A. Bros., herein referred 
to as ** the customer, 0 in the way of 
Its business as a bank,** deft, under- 
took that the amount of the guarantee 
would be paid to the bank at the 
times A In the manner specified : — 
Held : the words 41 continuing to deal 
... in the way of its business m a 
bank ” must involve some bond fide 
fresh transaction between the bank A 
the Ann. It being Impossible to r estri ct 
these words to merely keeping the 
firm's aooount open, that Is, merely 


receiving payment from any one who 
chose to pay in money to the bank 
to the firm's credit ; A, slnoe the bank 
had not continued to deal with the 
firm in the way its covenant called 
for, the guarantor had not reoelved 
thq consideration on which his cove- 
nant was based A, therefore, was not 
bound to perform it. — R oyal Bank 
of Canada v , Salvatori. [1928] 3 
W. W. R. 601, P. a— CAN. 

982 ii. .1 — A guaran- 

tee Is to receive its application from 
the state of facte as shown in evidence. 
In an action on a guarantee given a 
bank : — Held : although the wording 
of the guarantee was exactly the same 
as that of the guarantee in Royal Bank 
of Canada v. Salvatori , [1928] 3 

W. W. R. 601, yet that case was dis- 
tinguishable beoause the circumstances 
out of whioh the guarantee arose therein 
were very different from those in the 
present case; there was no failure of 
oonsideration in the present case A the 
bank was entitled to judgment. — 
Royal Bank of Canada v. Mills, 
[19391 3 W. W. R. 283 ; 4 D. L. R. 
674 ; 26 Alta. L. R. 463.— CAN. 

9351. Whether surety released — In- 
crease in rate of interest.) — Held; an 
Increase In the rate of interest charged 
by the bank to an amount In exoess of 
that authorised by Canadian Bank 
Act. without intimation to the gua- 
rantors, did not discharge them from 
their Liability. — Egbert v. National 
Obown Bank. [1918] A. C. 903 ; 87 
L. J. P. O. 186 ; 119 L. T. 659.— CAN. 

936 ii. S . P . Merchants Bank of 
Canada v . Bush, [1918] 2 W. W. R, 
574, 631.— CAN. 

936 ill. Taking new security 

from principal debtor .} — Bank of New 
Zealand v. Baker, [1926] N. Z. L. R. 
462.— N.Z. 

936 If. — Note indorsed as security 
far specific purpose— General hypotheca- 
tion of note by creditor to bank.y^-Held ; 
surety r el eased. — G ordon v. Hkbblb- 

aw. Aooount settled between bank 4b 
customer— How tar binding on surety 
of customer .] — Even if a certificate 
given by a customer of a bank of the 
correctness of the condition of his 
aooount as stated therein constitutes 
an aooount stated between the bank 
A its customer, yet such certificate 

46 


cannojs be conclusive as against the 
surety of the oustomer. — -Standard 
Bank of Panada v. Alberta En- 
gineering Co., Ltd., [1917] 1 W. W. R. 
1177.— CAN. 

sx. Special agreement 

to accept account.} — An express pro- 
vision In the guarantee given to the 
bank that the stating, settling or 
admission of an aooount between the 
creditor A the bank should be con- 
clusive evidence against the sureties 
oannot be effective to prevent the 
sureties from objecting to illegal 
charges, nor to charges, whioh though 
not illegal, were improper to the know- 
ledge of the bank. — Northern Grown 
Bank v. Woodcrafts. Ltd., [1817] 
1 W. W. R. 1205 ; 33 D. L. R. 307.— 
CAN. 

ss. Advance also secured by crop to be 
grown — Right of surety to proceeds of 
crop.l — Where a bank advanoes money 
for the purchase of seed grain on the 
security of the crop to be grown there- 
from A also procures the signature of a 
surety to the borrowers note, the 
surety has a right to have any money 
realised out of the crop appropriated 
to the reduction of the debt for which 
he became surety in priority to all other 
claims of the bank against the borrower. 
— Proud look v. Canadian Bank of 
Commerce, [1925] 2W.W.R, 160 ; 19 
Sask. L. R. 413.— CAN. 

sm. Arrangement between debtor 4b 
surety — Drafted by bank's solicitor — 
Effect on bank as creditor .] — Imperial 
Bank op Canada v . Hancock, [1930] 
3 W. W. R. 398 ; [1931] 1 D. L. R. 
426.— CAN. 
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967 li. 
oheqne on the 8. 


.of bank.}— A 
which was 


indorsed by the payee to the H. Bank, 
was deposited A applied against his 
overdraft after the H. Blank had 
suspended payment at its head office, 
but before. notioe thereof reached the 
local branch in which the cheque was 
deposited: — Held: the H. Bank was 
entitled to enforce payment of the 
cheque from the drawer. — Buluvan v. 
Home BankofGanada, ri9f 7 ] 1 D. L. R. 
1097 ;&a£ 115. — CAN. 

967 UL CoBecUon of bills for customer 
— Money retai n ed Rights of customer.) 
—Where a branch of reap, bank had 
reoelved bills from applta. lor c 
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961. Add. Annotation Reid. Be Wait, [1927] 1 
Oh. 606. 

966. Add. Annotation : — Retd. Be Douglas, Ex p. 
Douglas* (Janies) Exors., [1930] 1 Oh. 342. 

974. Add. Annotation: — Gonsd. British & North 
European Bank v . Zalzstein, [1927] 2 K, B. 
92. 

978. Add. Annotation: — Retd. Holder v. I. R. 
Colors. (1932), 48 T. L. R. 366. 

985. Add. Annotation : — Consd. Toumier v. 
National Provincial & Union Bank of England. 
[1924] 1 K. B. 461. 

986. Add. Annotation : — Refd. Toumier v. National 
Provincial & Union Bank of England, [1924] 
1 K. B. 461. 

986a. Without consent ot customer.] — 

It is an implied term of the contract between 
a banker & his customer that the bank will 
not divulge to third persons, without the 
consent of the customer express or implied, 
either the state of the customer's account, 
or any of his transactions with the bank, 
or any information relating to the customer 
acquired through the keeping of his account, 
unless the banker is compelled to do so 
by order of a ct., or the circumstances 
give rise to a public duty of disclosure, or 
the protection of the banker's own interests 
requires it. 

Pltf. was a customer of deft. bank. A 
cheque was drawn by another customer of 
defts. in favour of pltf., who instead of paying 
it in to his own account indorsed it to a third 
person who had an account at another bank. 
On the return of the cheque to defts. their 
manager inquired of the last-named bank 
who the person was to whom it had been paid, 
& was told it was a bookmaker. That 
information defts. disclosed to third persons : 
— Held : that disclosure constituted a breach 
of defts.’ duty to pltf., for though the in- 
formation was acquired not through pltf.’s 
account but through that of the drawer of 
the cheque, it was acquired by defts. 
during the currency of pltf.'s account & 
in their character as bankers. — Tournier v. 
National Provincial & Union Bane op 
England, [1924] 1 K. B. 461 ; 93 L. J. K. B. 
449 ; 130 L. T. 682 ; 40 T. L. R. 214 ; 68 
Sol. Jo. 441 ; 29 Oom. Gas. 129, 0. A. 

Annotation ; — Refd. Waterhouse v. Barker. [1924] 2 K. B. 759. 

986b. Extent of duty to inquirer.] — Where 


for business purposes inquiry is made of a 
bank as to the stability of a customer of the 
bank, the only duty, if any, owed by the 
bank to the inquirer is a duty, in giving a 
reply, not to be negligent. — B atts Combe 
Quarry Oo. v. Barclays Bank, Ltd. (1931), 
48 T. L. R. 4. 

987. Add. Annotation : — Refd. Toumier v. 
National Provincial & Union Bank of 
England, [1924] 1 K. B. 461. 

990a. Disclosing any other information relating to 
customer.] — Tournier v. National Pro- 
vincial & Union Bank op .England, No. 
986a, ante. 

1008a. Prima fade evidenoe of account.] — 

Douglass v. Lloyds Bank, Ltd., No. 403a, 
ante. 

1010. Add. Annotation : — Refd. Waterhouse v. 
Barker, [1924] 2 K. B. 769. 

1011. Add. Annotation : — Refd. Ironmonger v. 
Dyne (1928), 44 T. L. R. 679. 

1012. Add. Annotation : — Refd. Waterhouse v. 
Barker, [1924] 2 K. B. 769. 

1012a. Entries tending to incriminate.] — 

On an application under Bankers’ Books 
Evidence Act, 1879 (c. 11), s. 7, for leave to 
inspect & take copies of entries in a banker's 
books before the trial of an action, the ct. 
is guided by the general rules regulating the 
inspection of documents before trial. There- 
fore if reap, to the application, being a party 
to the action, objects in proper form that 
the entries tend to incriminate him, the ct. 
will not grant the leave applied for. — Water- 
house v. Barker, [1924] 2 K. B. 759; 93 
L. J. K. B. 897 ; 132 L. T. 16 ; 40 T. L. R. 
806 ; 69 Sol. Jo. 61, O. A. 

1012b. .] — Where, under Bankers’ 

Books Evidence Act, 1879 (c. 11), s. 7, an 
order is made for the inspection of a judgment 
debtor’s account with a banker, the ct. has 
ower to make the order extend to the 
anking account of a person other than 
debtor, if the account of that other person 
was controlled by debtor & was used by 
debtor for his or her own purposes. — 
Ironmonger & Oo. v . Dyne (1928), 44 T. L. R. 
679, 0. A. 

1013. For “as. 2 & 6" read “ss. 2-5." 

Add. Annotation : — Refd. Waterhouse v. 
Barker, [1924] 2 K. B. 759. 


Sc remittance of the proceeds, Sc after 
collection but prior to remitting the 
bank suspended payment : — Held: (1) 
applta, having employed the bank as 
a whole in a fiduciary oapaclty, were 
entitled to a prior charge on the 
balances held by the bank as a whole 
at the date of suspension of payment : 
(2) applts. were not entitled to a prior 
charge on the bank's general assets. — 
Shaw Wallace Sc Go. v. A mbits ab 
National Bank (In Liquidation) 
<m«), L L. R. 7 Lab. 155.— IND. 

PART IL SECT. 29. 

986 if. .]— Neither the 


property by way of collateral security 
to a bank la entitled to obtain from 
the bank the same full account that 
ne bank is obliged to give its customer. 
A guarantor of a customer's account 


with a bank is not entitled to demand 
from ths bank a cony of the account 
but is entitled to demand from the 
bank information as to the balance 
then owing, the rate of intere*t charged. 
Sc the amount, If any, realised by the 
bank in respect of collateral securities. 
— Ross v. Bank of New South Walks 
(1928), 28 S. R. N. S. W. 539 ; 45 
N. 8. fa. W. N. 117.— AUS. 

PART IL SECT. 88. SUB-SECT. 1. 

994 vii. Whereabouts of 

clerk making entry unknown.) — The 
production by one of the directors of 
pltft bank of the actual ledger contain- 
ing, the overdraft account In suit, 
with proof of the manner in which it 
had been posted up, Sc the further 
fact that the whereabouts of the men 
who made the actual entries were no 
longer known: — Held: sufficient to 
render the book relevant under Evi- 
denoe Act, a. 32. — Bharat National 


Bank, Ltd., Delhi v. Bishan Lal 
(1931), I. L. R. 13 Lah. 448.— IND. 

1004 Iv. 1— An order 

to inspect the books of a bank relating 
to the account of a person not party 
to the litigation will seldom or never 
be exercised except where such account 
fs in form or substance really the 
account of a party to the litigation, or 
Is kept on his behalf, so that entries 
in it would be evidenoe against him 
at the trial. In any oase, no such 
order will be made unless the third 
party has been given an opportunity 
to attend the hearing of the applica- 
tion. — Jambs v. Mabin (No. 3), (19291 
N. Z. L. E. 899.— N.Z. 

PART II. SECT. 28, SUB-SECT. 2. 

1015 v. — .1 — It Is not tho 

practice of the ct. to allow inspection 
of bankers’ books under Bankers' 
Books Evidence Act, 1891, unless a 
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925. Add. Annotation: — Retd* Be Southarden 
Adame v. Southarden, [1925] P. 177* 

926, Add. Annotation : — Coned* Baker v. Lloyds 
Bank, [1920] 2 K. B. 822. 

030a* liability for negligent payment of 

cheque— No right to set off sums recovered 
from customer by party defrauded.] — Lloyds 
Bank v. Chartered Bank or India, Aus- 
tralia A China, No. 087a, ante . 

982* Add. Annotation : — Retd. Royal Exchange 
Asece. v. Hope, [1928] Ch. 179. 

982a. Joint & several guarantee-— Termina- 

tion.]— -By an agreement the six signatories 
thereto jointly A severally agreed with a 
Canadian bank to guarantee repayment up 
to a fixed sum of all liabilities, including 
Interest, which a customer had or should 
incur to the bank : it was provided that the 
agreement should be a continuing guarantee 
“ until the undersigned, or the exor. or ad- 
ministrator of the undersigned, shall have 
given the bank notice in writing to make no 
further advances on the security of this 
guarantee.” In 1913, the bank, without 
notice to the guarantors but with the assent 
of the debtor, increased the rate of interest 
upon the advances to 8 pet cent., though, by 


Bank Act (R. 8* Can* c. 29), s. 91, it was 
illegal for a bank to charge more than 7 per 
cent. Subsequently one of the signatories 
died, A his exors. gave notice purporting to 
terminate the liability of the estate of the 
deceased under the guarantee : — Meld: (1) 
the guarantee remained In force against all 
the guarantors until eaoh A all of them or 
their respective exors. or administrators 
gave notice to determine it ; (2) the increase 
in the rate of interest did not discharge the 
guarantors, but they were liable for the 
principal sum advanced A for such interest 
as the debtor was legally to pay* — Egbert v. 
National Crown Bank, [1918] A. 0. 908; 
87 L. J. P. O. 180; 119 L. T. 059; 35 
T. L. R. 1, P. 0. 

Annotation :—As to( 2) Retd. Re Darwen & Pearce, Associated 
Paper Mills v. Barnes (1926), 95 L. J. Ch. 487. 

984. Add. Annotation : — Reid. Eshelbv v. 

Federated European Bank, Ltd. (1931), 140 
L. T. 330. 

935. Add. Annotation : — Consd. Re Conley, Ex p. 
Trustee v. Barclays Bank, Ltd., [1938] 2 
All E. R. 127. 

938. Add. Annotation: — Refd. I. R. Comrs. v. 
Holder, [1931] 2 K. B. 81. 


*980 1. Set-off or counterclaim — 
Balance on current account — Right to 
act off undue promissory note.) — Where 
at the date of the death of a customer 
of a bank there was a deposit to his 
credit the bank cannot on the maturing, 
after his death, of promissory notes 
made or endorsed by him to the bank, 
- set off the amount thereof against the 
deposit. — Trusts & Guarantee Co., 
Ltd. r. Royal Bank of Canada, 
[19311 1 W. W. R. 689 ; 2 D. L. R. 
601.— CAN. 

■p. Bank oashing cheque — Holder in- 
debted to bank. ) — A bank, to which a 
cheque has been delivered to be 
cashed, has no right to set oil against 
the proceeds of the cheque a debt owing 
to it by the holder. — Royxrl v. Royal 
Bane of Canada, [1918] 2 W. W. R. 
791; 11 Bask. L. R. 218.— GAN. 

st. Debt not recoverable — Statute- 
barred.'H- A bank has not a lien in 
respect of a deposit or balanoe to the 
credit of a customer, Inasmuoh as there 
is no speoiflo property on which a lien 
oan operate ; the only right of the bank 
is a right of set-off. but such a right 
cannot be exercised where a debt is 
statute-barred Sc not recoverable. — 
Re Morris, Coneys v. Morris, [1922] 
1 1. R. 136.— IB. 

•v. Bank acting os clearing house — 
Right of set-off against insolvent bank 
Re Home Bank of Canada, [19811 
1D.L.R. 589 ; 66 O. L. JL 264 ; 12 
0. B. R. 513.— CAN. 

PART II. SECT. 88. 

982 i. Continuing guarantee — Con- 
sideration — Whether fresh transaction 
after guarantee given necessary. 1 — 
A guarantee given by deft, to pitf. 
bank for the benefit of a firm which 
was already heavily indebted to the 
bank provided 


led that in consideration 


of the hank “ agreeing or continuing 
to deal with A. Bros., herein referred 
to as ** the customer.'* in the way of 
its business as a bank," deft, under- 
took that the amount of the guarantee 
would be paid to the bank at the 
times Sc in the manner specified : — 
Held : the words M continuing to deal 
... in the way of Ite business as a 
bank** must involve some bond fide 
frCsh transaction between the bank & 
the fim, it being impossible to restrict 
theee words to merely keeping the 
firm's aooount open, that Is, msrely 


receiving payment from any one who 
chose to pay in money to the bank 
to the firm's credit ; Sc, since the bank 
had not continued to deal with the 
firm In the way its covenant called 
for, the guarantor had not reoelveq 
the consideration on which his cove- 
nant was based Sc, therefore, was not 
bound to perform it. — Royal Bank 
of Canada v. Salvatori, [1928] 3 
W. W. R. 501, P. 0.— CAN. 

982 il. .1 — A guaran- 

tee is to receive its application from 
the state of facts as shown in evidence. 
In am action on a guarantee given a 
bank : — Held : although the wording 
of the guarantee was exactly the same 
as that of the guarantee in Royal Bank 
of Canada v. Salvatori , 11928] 3 
w. W. R. 501, yet that oase was dis- 
tinguishable because the circumstances 
out of whloh the guarantee arose therein 
were very different from those in the 
present oase ; there was no failure of 
consideration in the present ease Sc the 
bank was entitled to Judgment. — 
Royal Bank of Canada v. Mills, 
[1932] 3 W. W. R. 283 ; 4 D. L. R. 
574 ; 26 Alta. L. R. 453.— CAN. 

9351. Whether surety released — In- 
crease <n rate of interest .] — Held : an 
increase in the rate of interest charged 
by the bank to an amount In exoess of 
that authorised by Canadian Bank 
Act, without intimation to the gua- 
rantors, did not discharge them from 
their liability. — Egbert v. National 
Crown Bank, [1918] A. C. 903 ; 87 
L. J. P. O. 186 ; 119 L. T. 659.— CAN. 

985 11. S. P. Merchants, Banc of 
Canada v. Bush, [1918] 2 W. W. R. 
574, 631.-— CAN. 

985 ill. — — Taking new security 
from principal debtor.] — Bank of New 
Zealand e. Baker, [1926] N. Z. L. R. 
462.— N.Z. 

985 tv. Note indorsed as security 

for specific purpose — General hypotheca- 
tion of note by creditor to ba*k.t--Held : 
surety released.— G ordon v. Hbbblr- 
,1M7J 

tw. Account settled between bank At 


correctness ol the condition of his 
aooount as stated therein constitutes 
an aooount stated between the bank 
Sc its customer, yet snob certificate 


cannot be conclusive as against the 
surety -of the customer.— S tandard 
Bank of Canada v. Alberta En- 
gineering Co., Ltd., [1917] 1 W. W. R. 
1177.— CAN. 

•x. Special agreement 

to accept account.) — An express pro- 
vision In the guarantee given to the 
bank that the stating, settling or 
admission of an aooount between the 
creditor Sc the bank should be con- 
clusive evidence against the sureties 
cannot be effective to prevent the 
sureties from objecting to illegal 
charges, nor to charges, which though 
not illegal, were improper to the know- 
ledge of the bank. — Northern Grown 



sb. Advance also secured by crop to be 
grown — Right of surety to proceeds of 
crop.) — Where a bank advances money 
for the purchase of seed grain on the 
security of the crop to be grown there- 
from Sc also procures the signature of a 
surety to the borrower's note, the 
surety has a right to have -any money 
realised out of the crop appropriated 
to the reduction of the debt for which 
he became surety in priority to all other 
claims of the bank against the borrower. 
— Proud lock v. Canadian Bank of 
Commerce, [1925] 2W.W.R. 150 ; 19 
Bask. L. R. 413.— OAN. 

•a. Arrangement between debtor <£ 
surety — Drafted by bank's soUcitor — 
Effect on bank as creditor .) — Imperial 
Bank of Canada v. Hanoook, [1930] 
3 W- W. R. 898 ; [1981] 1 D. L. R. 
426.— CAN. 
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957 ii. RitfOs of bank .) — A 

cheque on the S. Bank, which was 
indorsed by the payee to the H. Bank, 
was deposited Sc applied against his 
overdraft after t he H. Bank had 
suspended payment at its head office, 
but before notice thereof reached the 
local blanch in which the cheque was 
deposited : — Held : the H. Bank was 
entitled to enforce payment of the 
cheque from the drawer. — B uxuvan v. 

gs??i^srSfi!^sfca!* 7,i,> - l - R - 

957 m. Collection of bills for customer 
-Money rso st se d R ights of customer. 1 
— Where a branch of rasp, bank bad 
received bills from applta. tor collection 
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961. AM* Annotation : — Reid. JSSe Wait, [1927] 1 
Oh. 606. 

966. Add. Annotation : — Reid. Bo Douglas, Ex p. 
Douglas’ (James) Exors., [1980] 1 Oh. 342. 

974. Add. Annotation: — Gonad. British & North 
European Bank v. Zalzstein, [1927] 2 K. B. 
92. 

978. Add. Annotation : — Reid. Holder v. I. R. 
Oomrs. (1932), 48 T. L. R. 366. 

985. Add. Annotation : — Consd. Toumier v. 
National Provincial & Union Bank of England, 
[1924] 1 K. B. 461. 

986. Add. Annotation : — Reid. Toumier v. National 
Provincial & Union Bank of England, [1924] 
1 K. B. 461. 

986a. Without consent ol customer.] — 

It is an implied term of the contract between 
a hanker & his customer that the bank will 
not divulge to third persons, without the 
consent of the customer express or implied, 
either the state of the customer’s account, 
or any of his transactions with the bank, 
or any information relating to the customer 
acquired through the keeping of his account, 
unless the banker is compelled to do so 
by order of a ct., or the circumstances 
give rise to a public duty of disclosure, or 
the protection of the banker’s own interests 
requires it. 

Pltf. was a customer of deft. bank. A 
cheque was drawn by another customer of' 
defts. in favour of pltf., who instead of paying 
it in to his own account indorsed it to a third 
person who had an account at another bank. 
On the return of the cheque to defts. their 
manager inquired of the last-named bank 
who the person was to whom it had been paid, 
& was told it was a bookmaker. That 
information defts. disclosed to third persons : 
— Held : that disclosure constituted a breach 
of defts.’ duty to pltf., for though the in- 
formation was acquired not through pltf.'s 
account but through that of the drawer of 
the cheque, it was acquired by defts. 
during the currency of pltf.’s account & 
in their character as bankers. — Tournier v. 
National Provincial & Union Bane of 
England, [1924] 1 K. B. 461 ; 93 L. J. K. B. 
449 5 130 L. T. 682 ; 40 T. L. R. 214 ; 68 
Sol. Jo. 441 ; 29 Oom. Gas. 129, 0. A. 

Annotation .« — -Retd. Waterhouse v. Barker, [1924] 2 E. B. 759. 

986b. Extent of duty to Inquirer.] — Where 


for business purposes inquiry is made of a 
bank as to the stability of a customer of the 
bank, the only duty, if any, owed by the 
bank to the inquirer is a duty, in giving a 
reply, not to be negligent. — Batts Oombe 
Quarry Go. v. Barclays Bank, Ltd. (1931), 
48 T. L. R. 4. 

987. Add. Annotation : — Refd. Tournier v. 
National Provincial & Union Bank of 
England, [1924] 1 K. B. 461. 

990a. Disclosing any other information relating to 

customer.] — Tournier v. National Pro- 
vincial & Union Bank of England, No. 
986a, ante . 

1008a. Prima facie evidenoe of account.] — 

Douglass v. Lloyds Bank, Ltd., No. 403a, 
ante. 

1010. Add. Annotation : — Refd. Waterhouse v . 
Barker, [1924] 2 K. B. 769. 

1011. Add. Annotation: — Refd. Ironmonger v. 
Dyne (1928), 44 T. L. R. 679. 

1012. Add. Annotation : — Refd. Waterhouse v. 
Barker, [1924] 2 K. B. 769. 

1012a. Entries tending to incriminate.] — 

On an application under Bankers’ Books 
Evidence Act, 1879 (c. 11), s. 7, for leave to 
inspect So take copies of entries in a banker’s 
books before the trial of an action, the ct. 
is guided by the general rules regulating the 
inspection of documents before trial. There- 
fore if reap, to the application, being a party 
to the action, objects in proper form that 
the entries tend to incriminate him, th e ct . 
will not grant the leave applied for. — Water- 
house v. Barker, [1924] 2 K. B. 769 ; 93 
L. J. K. B. 897 ; 132 L. T. 16 ; 40 T. L. R. 
805 ; 69 Sol. Jo. 51, O. A. 

1012b. .] — Where, under Bankers’ 

Books Evidence Act, 1879 (c. 11), s. 7, an 
order is made for the inspection of a judgment 
debtor’s account with a banker, the ct. has 
ower to make the order extend to the 
anking account of a person other than 
debtor, if the account of that other person 
was controlled by debtor & was used by 
debtor for his or her own purposes. — 
Ironmonger So Co. v. Dyne (1928), 44 T. L. R. 
579, O. A. 

1013. For “ ss. 2 So 5 ” read “ ss. 2-5.” 

Add. Annotation : — Refd. Waterhouse v. 
Barker, [1924] 2 K. B. 759. 


ft remittance of the proceeds, 8c after 
collection but prior to remitting the 
bank suspended payment : — Held : (1) 
applts., having employed the bank as 
a whole In a fiduciary capacity, were 
entitled to a prior charge on the 
balances held by the bank as a whole 
at the date of suspension of payment : 
(2) applts. were not entitled to a prior 
charge on the bank's general assets.— 
Shaw Wallace ft Go. v. Ambits ah 
National Bank (In Liquidation) 
(1926), LL.R.7 Lah. 155.— IND. 
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PART IL SECT. 26. 

H. ,J — Neither the 

‘ the equity of redemption 
prop ert y mortgaged to a bank, 
nor a surety who has mortgaged 
property by way of collateral security 
to a bank Is entitled to obtain from 
the bank the same full account that 


with a bank is not entitled to demand 
from the bank a copy of the account 
but Is entitled to demand from the 
bank information as to the balance 
then owing, the rate of interest charged, 
ft the amount, if any, realised by the 
bank in respect of collateral securities. 
— Ross v. Bank of New South Wales 
(1928), 28 8. R. N. S. W. 589 ; 46 
N. 8. W. W. N. 117.— AUS. 

PART IL SECT. 28, SUB-SECT. 1. 

994 vil. — Whereabout o of 

derk making entry unknown .) — The 
production by one of the directors of 
pltf. bank of the actual ledger contain- 
the overdraft account in suit, 
i proof of the manner in which it 
had been posted up, ft the further 
fact that the whereabouts of the men 
who made the actual entries were no 
longer known : — Held : sufficient to 
render the book relevant under Eri- 
Act, s. 32 .— Bharat National 
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Bank, Ltd., Delhi v . Bishan Lal 
(1931), I. L. R. 13 Lah. 448.— IND. 


1004 Iv. .]— An order 

to Inspect the books of a bank relating 
to the account of a person not party 
to the litigation will seldom or never 
be exercised except where such account 
fs In form or substance really the 
account of a party to the litigation, or 
Is kept on his behalf, so that entries 
in it would be evidenoe against him 
at the trial. In any case, no such 
order will be made inless the third 
party has been given an opportunity 
to attend the hearing of the applica- 
tion. — James v. Mabtn (No. 3), [1929] 
N. Z. L. R. 899.— N.Z. 


PART II. SECT. 28, SUB-SECT. 2. 

1015 v. -1 — It is not the 

practice of the ct. to allow inspection 
of bankers’ books under Banker n 
Books Evidence Act, 1891, unless a 




Gam 1016 — 1088 . English and Empire Digest Supplement, 


1016* Add. Annotation : — Retd. Waterhouse v. 
Barker, [1924] 2 E. B. 759. 

1017. Add. Annotation : — As to (1) Apld. Water- 
house v . Barker, [1924] 2 E. B. 759. 

1018* Add. Annotations : — Apld. Waterhouse v. 


Barker, [1924] 2 E. B. 769. Consd. Iron- 
monger v . Dyne (1928), 44 T. L. B. 679. 

1019. Add. Annotation : — Reid. Waterhouse v. 

Barker (1924), 182 L. T. 16. 

1022. Add. Annotation: — Retd. Waterhouse v. 
Barker, [1924] 2 E. B. 769. 


primd fade ease Is made out for think- 
ing that there 1 b some matter on whioh 
the books of the bank are bound to be 
relevant. — Central Bank of India, 
Ltd. v. P. D. Shamdasani, I. L. R., 
[1938] Bom. 119.— IND. 


1015 vi. What are " legal pro • 

eeedinae .*'] — A Comr. issued a summons 
to the manager of a bank, requiring 
him to attend before a Royal Com- 
mission Sc give evidence. Sc to produoe 
the ledgers containing the accounts of 
certain persons, & also all cheques 


drawn on the accounts Sc all deposit 
slips affecting such accounts. Later, 
on bfeing informed of the difficulty in 
producing the ledgers, the Comr. 
made a verbal order to the bank to 
produoe copies of the entries in 
accordance with Bankers' Books Evi- 
dence Act Held : the proceedings 
before the Commission were not “ legal 
proceedings *’ within the meaning 
of Bankers’ Books Evidence Act, Sc 
the verbal order was invalid ; but the 
summons was valid. — McCormack v. 
Campbell (1930), S. R. (Q.) 228.— AUS. 


sa. Pay -in slips.] — A bank retaining 
pay-in slips which have accompanied 
payments into a customer's account 
does not hold them as the agent of 
the customer, who, consequently, will 
not be ordered in an action to which 
he is a party to produoe them as 
documents in his possession or power. 
In such an action the ot. also declined 
to make any order relating to those 
documents under Evidence Act, 1915, 
s. 

y. 


89.— Lever e. Maguire, [19281 
L. R. 262 ; 49 A. L. T. 194 ; [1928] 
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VoL m. Cases 16a— 84. 


BARRISTERS. 


16». Procured by fraud — Duty of Benchers.] 

— The Benchers of the Inns of Court owe a 
duty to the public in respect of admission 
to the Bar : therefore a fraud committed 
upon them to procure such admission is a 
mischief against public policy none the less 
because its intent is not to procure money for 
the offender. — R. v. Basset (1931), 47 
T. L. R. 222 ; 76 Sol. Jo. 121 ; 22 Or. App. 
Rep. 160, 0. C. A. 

81. Add. Annotation : — Refd. Towle v. Improved 
Industrial Dwellings Co., [1031] 1 K, B. 263. 

46. Add. Annotation : — Consd. Re Debtor, Peti- 
tioning Creditor v. Debtor (No. 29 of 1931) 
(1933), 102 L. J. Ch. 348. 


50ft. .] — All motions before the ct. must be 

made by counsel. — Drake v. Morgan (1868), 
27 L. J. P. & M. 3 ; 4 Jur. N. S. 32. 

51. Add. Annotation : — Refd. Re Debtor (No. 29 of 
1931 ), [1934] Ch. 280. 

66a. Before Parliamentary Commission.] — Bel- 
fast Riots Commission Case (1886), 21 
L. Jo. 656. 

71. Add. Annotation : — Refd. Marson v. Unmack, 
[1923] P. 163. 

84. After this case add the following cross-refer- 
ence : See , further , Judgments, Vol. XXX., 
pp. 203 et aeq. 


SECT. 1, SUB-SECT. 1. 

b i. Nature of duties devolving 

upon .] — The discharge of the duties 
under Law Society Act, now R. S. O., 
1914, o. 157 is not a matter of mere 
private concern, but one affecting the 
public, having to do with the well- 
being of the society in maintaining the 
standards which should prevail in the 
legal profession ; &, unless in a case 
of manifest wrong, there should be no 
interferenoe with the society’s exercise 
of its statutory powers. — Hall v. Ball 
(1923). 54 O. L. R. 147.— CAN. 


SECT. 1, SUB-SECT. 2.— A. 

11 ii. For " (1905), S. O. 221 ** read 
" 119051 T. S. 221.** 

11 iii. Without examination — 

Managing clerk to solicitor. ] — In Law 
Practitioners Act, 1908, s. 5, the words 
“ managing clerk to a solr.” must be 
taken in the strict sense to mean one 
who has control ft supervision of other 
clerks in the solr.'s employ . — Re 
Chalmers, [1918] N. Z. L. R. 501. — 
N.Z. 

o 1. Qualification — English bar- 

rister.] — Appct. sought admission as 
an advocate on the ground that he was 
admitted as a barrister in England & 
had passed an examination in Natal 
statute law & practice as required by 
the proviso to Ord. 32, r. 38. The Law 
Society opposed on the ground that it 
was necessary for appct. also to have 
passed the examination in Union 
statute law required by sect. 2 of 
Aot 19, 1921 : — Held : as appct. *s 

? uallfloation acquired outside the 
talon would not have entitled him to 
admission in Natal, sect. 2 of Aot 19, 
1921, did not apply to him. — Ex p. 
Robinson (1930), 51 N. L. R. 305. — 
S. AF. 

e 11. Cambridge degree .] — 

Appct., who held the degree of LL.B. 
of the university of Cambridge, applied 
under sect. 1 of Act 19, 1921, for 
admission as an Advocate, relying 
upon G. N., No. 1475 of 1925, under 
which the Chief Justice ft Judges of 
the App. Div. decided that the 
examination in Roman-Dutch Law 
in connection with the degree of LL.B. 
of the University of Cambridge should 
be an adequate examination in 
Roman-Dutch Law within sect. 2 of 
the Act : — Held : applet, was entitled 
to admission. — Ex p. Hall (1931), 
52 N. L. R. 118. — 6. AF. 

16 ila. .1 — The ct. will not 

grant mandamus to oom pel Benchers 
of a Law 8ooiety to admit an individual 
as member with a view to his qualifying 
himself to be called to the Bar . — Re 
Haokl ft Law Socnrrr of British 
Colombia (1922), 31 B. C. R. 75.— 
CAN. 


SECT. 1, SUB-SECT. 2.— B. 

25 ill. Duty of tribunal 

to come to a finding .} — Where the High 
Ct. did not think fit summarily to 
reject a complaint, made against an 
advocate, ft was obliged, therefore, 
to refer the case for inquiry to the 
Bar Counoil, ft the tribunal, after 
certain evidence bad been taken on 
affidavits, on the Intimation of com- 

B lain ant's solr. that he withdrew 
tie complaint reported “ in these 
circumstances the Inquiry cannot be 
further proceeded with, the ct. referred 
the matter back td the tribunal, hold- 
ing that the Aot required the tribunal 
to come to a finding .*' — Re Bar 
Counodjs Aot (1929), I. L. R. 57 Calc. 
724.— 1ND. 


— Incorporated Law Society v. 
Posbman (1929), 50 N. L. R. 318.— 
S. AF. 


SECT. 2 SUB-SECT. 7.— A. 

■b. Barrister of five years* standing 
— What constitutes.}— ‘Held : applt., 
who had been called to the Bar more 
than five years, but had never practised 
as a barrister, was a “ barrister of not 
loss than five years* standing " within 
the moaning of Industrial Arbn. Act. 
s. 0 (7).— McOawley v. R. (1918), 26 
C. L. R. 9.— AUS. 


SECT. 3, SUB-SECT. 1.— A. 

g. For " IR.** at the end of this oase 
road “ SIERRA LEONE.** 


«1. Effect of entry on roll of advocates — 
Right of retired judge to practise in High 
Court. J — After his retirement from the 
position of a judge of the High Ct. 
at Patna, India, applt. with a view to 
resuming practice at the Bar of that 
ot. applied to have his name entered 
on the roll of advocates as required 
by Indian Bor Councils Aot, 1926. 
The judges, by a majority, held that 
he was entitled to be so enrolled under 
that Aot, but added that in view of the 
fact that he had been a permanent 
judge of that ct. they refused to allow 
him to appear in the ets. of the pro- 
vince. On appeal against that refusal : 
— Held : by being entered on the roll 
of advocates applt. had established a 
statutory right to practise of the 
Indian Bar Councils Aot, 1926, 
s. 14 (1) providing that, " An advocate 
shall be entitled as of right to practise 
... in the High Ct. of which he is an 
advocate. . . . — Prafulla Ranjtan 
Dab v. Patna High Court Judges 
(1930), 47 T. L. R. 98, P. C.— IND. 


SECT. 2, SUB-SECT. 1.— D. 

u I. Before High Court of Madras — 
Exercising insolvency jurisdiction — 
Right to “ act. ''ly- Advocates, enrolled 
In the High ($. of Madras, under 
Indian Bar Councils Aot (I of 1926) 
are, by virtue of soots. 2 (a), 8 & 14 
ot the Aot. entitled not only to appear 
ft plead, but also to “ aot ** in the 
Insolvency jurisdiction ot the High 
Ct. Insolvency Stales rtf the High Ct., 
r. 128, which allowed advocates only 
to appear 6c plead in that jurisdiction. 
Is no longer in force . — Re Powers of 
Advocates (1928), I. L. R. 52 Mad. 92. 
— IND. 

sa. Natal — Qualification acquired out- 
side Natal ] — A person admitted as an 
attorney in Natal by virtue of qualifica- 
tions acquired elsewhere than in Natal 
to not entitled to appear as counsel in 
the Supreme Ct. or to practise as an 
advocate until he has served under 
articles in Natal for at least 18 months. 
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so. For conviction for perjury in 
England — Disbarment in England — 
How far binding on Indian court. J — 
Held: (1) the loss of the privilege of 
being a barrister in England, though 
the only qualification for admission in 
India as an advocate, did not neces- 
sarily entail disbarment In the High Ct. 
(2) Suspension for one year ordered 
in this oase . — Re An Advooatb (1923), 
I. L. R. 40 Mad. 903.— IND. 


•d. Professional misconduct — Under 
Pleaders ' Act — Canvassing for work .] — 
S., a district pleader, holding a Sanad 
for the Surat District, sent circular 
postcards to the public under his 
signature as a High Ct. pleader stating 
that he had been authorised by the 
District Ct. to examine Wakf properties 
6c to issue certificates. In fact all 
that he had been authorised to do was 
to examine accounts for certain specific 
Wakf properties on his separate 
application in each ease, but was not 
authorised to audit the accounts of 
Wakf properties generally : — Held : 
it was improper conduct on the part 
of S. to issue such postcards 8c to 
oanvass for the auditing work in the 
way that be did ft accordingly he was 
guilty of an offenoe under Pleaders* 
Aot, s. 26. — Governmbnt Pleader 
v. Siddick (1929), I. L. R. 53 Bom. 
640.— IND. 


se. Extent of jurisdiction .} — 

No power to exercise inherent disci- 
plinary jurisdiction over legal practi- 
tioners, independently of the Legal 
Practitioners Aot ft the Indian Bar 
Councils Aot, now exists in tho High 
Ct. In respect of their professional or 
other misconduct. No disciplinary 
power over legal practitioners or power 
to punish for contempt outside the 
Indian penal Code Is vested In the 
subordinate cts. — Mahant Shanta- 
nand Gir v. Mahant Basudevanand 
Gib (1930), I. L. R. 52 All. 619.— IND. 


sf Procedure of High Court — Under 
Bar Councils Act . 1928.]— As from 



Qmm 110— 80Osl English and Empire Digest Supplement. 


110. Add. Annotation : — Refd. Apted v. Apted & 
Bliss, [1030] P. 246. 

148a. .] — On an indictment for rape, prisoner 

ought to be defended by counsel. — R. v. 
Hancock (1931), as reporkd in 23 Or. App. 
Rep. 16, O. C. A. 

165a. Under Poor Prisoners* Defence A ct, 1930 

(o. 82).] — R. v . Tid marsh (1031), 23 Or. App. 
Rep. 79, O. C. A. 

162a. Right of Junior counsel settling plead- 

ings to lead another Junior counsel] — A 
member of the Outer Bar settled pleadings A 
led at trial. Another member or the Outer 
Bar was briefed to attend trial as his junior. 
On party & party taxation the taxing master 
disallowed the fees paid to the second counsel 
on the ground that the junior who settled 
the pleadings could not lead, but could be 
led by a senior either of the Outer or Inner 
Bar : — Held : junior counsel who settled 
pleadings could lead another junior counsel, 
A fees of both counsel should be allowed. — 
Douglas v. Associated Newspapers, Ltd. 
(1922), 67 Sol. Jo. 48, ; 

173 a. Position of.] — A barrister practising" 

in Bristol & a barrister practising in London/ 
or, rather one having chambers in both places, 
is not practising separate professions ; he is 
still a practising barrister. The profession 
of a practising barrister is that of a barrister 
practising in the courts **f Great Britain, & 
wherever he is called upon to go, there he 
acts as a practising barrister. I think it is 
quite impossible to regard a change of 
chambers from one town to another as a 
relevant fact. Now, as to the fact of the 
barrister becoming a King’s Counsel, I do 
not think the matter can be dealt with by 
construing the King’s patent, or by consider- 
ing it in a technical manner, but by regarding 
what, de facto , is the state of affairs which 
arises when a barrister becomes a King's 
Counsel. No doubt* at one time he was 
considered to hold an office ; he was paid 
a salary & could not appear against the 
Crown without a licence. What happens 


now is that the Sovereign confers a titular 
rank which is recognised In the cts. by giving 
the holder precedence, a seat within the Bar, 
A by entitling him to wear a silk gown. 
On the other hand, by the practice of the 
profession, he abstains from doing certain 
classes of work which he did before appoint- 
ment. But he is still acting in the same 
way as before, practising the art of advocacy. 
All he does is to limit the part he takes therein, 
but he carries on the work of advocacy still, 
though in a higher degree. I do not think 
that there can be any distinction between the 
different cases where junior barristers become 
King’s Counsel ; the position involved is 
quite simple A all must come under the same 
head. Both the junior barrister & the 
King's Counsel carry on the same profession, 
but the latter occupy a higher rank or degree 
within it (Rowlatt, J.). — Seldon (P. E.) v. 
Oroom-Johnson ; Seldon (P. E.) t;. Bruce 
Thomas, [1932] 1 K. B. 769 ; 101 L. J. K. B. 
368 ; 147 L. T. 72 ; 48 T. L. R. 304 ; 76 
Sol. Jo. 273; 16 Tax Cas. 740. 

191. Add. Annotation : — Apld. Re Morgan, Brown 
v. Jones (1927), 71 Sol. Jo. 660. 

191a. .] — Where trustees are represented 

by the same firm of solrs. A one of them is 
interested in the trust fund beneficially, it 
is primd facie the solrs.’ duty to employ 
separate counsel to represent the independent 
trustee, in order that the ct. may have the 
assistance of such separate counsel. — Re Mor- 
gan, Brown v . Jones (1927), 71 Sol. Jo. 660. 

220a. Of Junior counsel — Proportionate to fee 

of leader.] — A junior counsel is entitled to 
be allowed two-thirds of the fee allowed to 
his leader & the taxing master has no power 
to direct that the amount of the fee of Junior 
counsel on the hearing before the master in 
chambers should be deducted from the 
amount of the fee allowed on the adjourned 
hearing before the judge in ct., on the ground 
that the brief was practically the same on 
each occasion. — Re Park, Bott t>. Chester 
(1921), 66 Sol. Jo. (W. R.) 2. 


June I. 1928, the procedure by whioh 
an advocate can be called upon to 
answer for misconduct is governed by 
Bar Councils Act, 1926, ee. 10 el sea. 
To proceed under sect. 10, the High 
Ct. U required, by sub -sect. (2) of that 
sect.. If it does not summarily reject 
the complaint, either to refer the oase 
for Inquiry to the Bar Oonnoil, or, after 
consultation with the Bar Counoil, 
to refer it to the ot. of a District judge. 
Similar -powers of reference are given 
where the ot., instead ot acting on a 
complaint, acts on its own motion. 
But In either event, it is neoessory for 
the oase to be either referred to the 
Bar Council, or at any rate for the Bar 
Oonnoil to be consulted . — Re A Vakil 
op Asamoarh (1928), I. L. R. 61 All. 
76.— IND. 


s. flL] — The discretion of the High Ot,, 
in each particular oase under sect. 12, 
is Absolute, Sc it can let off a pleader 
with an admonition or suspend him 
or strike him off the rolls . — Re A 
Pleader (1929), L I*. R. 67 Calo. 337. 
— IND. 


sh. Ads in furtherance of civil dis- 
obedience movement ] — Where a legal 
practitioner, being a member of the 
civil disobedience movement commits 
illegal acts in furtherance of that 
movement, he brings himself within 
the disciplinary jurisdiction of the High 


Ot . — Re Pleader Ramgobind Sinha 
(1932), I. L. R. 11 Pat. 36*.— IN D. 

SECT. 5 , SUB-SECT. 1 .— A. (g). 

188 i. Party proposing employment — 
Proceeding against previous client ] — 
Appct., an advocate, allowed resp. to 
gi^e him Instructions in full without 
warning him that the other side had 
approached him to represent them in 
the matter Sc that he had not declined 
the offer. He, however, was not 
retained by resp. Sc the brief of the 
other side being offered to him. aooepted 
the same ‘.--Held : whilst the action 
of resp. did not amount to professional 
misconduct, the oase oame within the 
ambit of the rule that oonnsel ought 
not to aooept a brief against a party, 
even though that party refuses to 
retain him. In any oase in which he 
would be embarrassed in the diaoharge 
of his duty by reason of the oonfldenoe 
, 6c applt, was rightly refused permission 
by the trial ot. to appear In the suit. — 
U. Ko KO GT 1 V. U 8AK MTA (1930), 
I. L. R. 8 Ran. 446.— IND. 

ISO ill. .j — a legal practi- 

tioner may change sides, but/lLM in 
this oase. such conduct Is likely to 
1 mischief or re as on a bl e mis- 


apprehension In the mind of his late 
client, the ot. would not allow the 
advooate to appear for the other party. 
— MAtrxa _ 8 kcn Gyi e. Manbgkjeb 
(1929), LhlLI Ran. 44.— SB. 

50 


SECT. 6 , SUB-SECT. 2 . 


206 vl. .] — Where a pleader 

sued to recover from his client a sum 
of money as remuneration for his 
servloee as a pleader, on the basis of 
a verbal agreement entered Into with 
his client, or, if the agreement was bald 
to be invalid, on the basis of quantum 
meruit: — Held: though the agree- 
ment was void under Legal Practi- 
tioners Act, a. 28, the pleader was 
entitled to reasonable compensation 
for work Sc labour done by him on 
behalf of the client. — Thangamikal 
Ayxyar v. Krishnan (1929), I. L R. 
63 Mad. 309.— IND. 


217 i. Amount of fees~-AppHoation 
of "two-thirds” rule in % India .] — The 
amount of fees allowed to junior 
counsel must be adjusted by the 
Taxing Master aooordlng to two-thiros 
of the amount allowed to senior counsel. 
— Re OOPALOHANDRA BlNGHA (1930), 
I. L. R. 58 Oalo. 505.— IND. 


In di a — E nglish 
barrister of ^E n^ead , 


221 lx a. 

barrister .] — A ■ ■ ■ 

enrolled as an advooate of the j 

bad High Ot. Sc practising in that ct. 
or in cts. subordinate to It, can bring 
a suit against his client for recovery 
of his fees settled for bis profMonal 
servloee in acting 6t pleading for bis 
client. — Nxhal Ckaxb Sbastrz v. 
Dzlawar Khan (1933), L L. R. M 
All. 670.— IND. 



VoL in.— Banisters. Oases 287-M7a. 


287# Add* Annotation : — Consd. R$ Sandiford (No. 
2), Italo-Oanadian Oorpn., Ltd. v. Sandiford, 
[1935] Oh. 681. 

288a. Right to prove against estate of 

deceased solicitor.] — Counsel has no right to 
prove for his fees m the administration of the 
insolvent estate of a deceased solr. in a case 
where the client reimbursed the solr. the 
amount of the fees upon the faith of the solr.’s 
false representation that he had in fact paid 
them to counsel. — Re Sandiford (No. 2), 
Italo-Oanadian Corpn., Ltd. v. Sandiford, 
[1935] Ch. 681 ; 104 L. J. Oh. 335 ; 154 
L. T. 7. 

230. Add . Annotation : — Consd. Re Sandiford (No. 
2), Italo-Oanadian Oorpn., Ltd. v. Sandiford, 
[1935] Oh. 681. 

242. Add. Annotation : — Refd. Minter v. Priest* 
[1929] 1 K. B. 655. . 

291. Add. Annotations : — Apld. Shepherd v* Robin- ' 
son, [1919] 1 K. B. 474. Refd. Sourendra 
Nath Mitra v. Srimati Tarubala Dasi (1930), 
46 T. L. R. 191. 

300. Add. Annotation : — Refd. Shepherd v. Robin- 
son, [1919] 1 K. B. 474. 

311. Add. Annotation: — Refd. L. v. L., [1931] 
P. 63. 


823a. Express instructions given to solicitor.]— 
At the hearing of an action for debt counsel 
for deft, consented to judgment against his 
client for part only of the claim, pltf . abandon- 
ing the bidance. Without the knowledge of 
counsel on either side, or of the solrs. for 
pltf., deft, had given instructions to her solrs. 
that the case was not to be settled. Upon an 
application made before the judgment was 
drawn up : — Held : the case must be restored 
to the list for hearing. — Shepherd v. Robin- 
son, [1919] 1 K. B. 474 $ 88 L. J. K. B. 873 ; 
120 L. T. 492 $ 35 T. L. R. 220, O. A. 

Annotation : — Retd. Sourendra Nath Mitra v. Srimati 
Tarubala Dasi (1930), 46 T. L. R. 191. 

324. Add* Annotation : — Distd. Shepherd v* Robin- 
son, [1919] 1 K. B. 474. 

326. Add* Annotation : — Apld. Shepherd v* Robin- 
son, [1919] 1 K. B. 474. 

381. Add* Annotation : — Apld. Shepherd v. Robin- 
son, [1919] 1 K. B. 474. 

335. Add. Annotation : — Refd. Shepherd v. Robin- 
son, [1919] 1 K. B. 474. 

347a. Whether evidence for opposite party.] — 

The judge at a trial will not take the facts 
from the opening of the counsel on the 
opposite side. — Maohesll v. Ellis (1845), 1 
Oar. Sc Kir. 682. 


221 xi. .) — Armour v. 

Dinner (1899), 4 Terr. L. R. 80.— CAN. 

ah. " Normal ” fees — Fees in bio efr 
difficult cases.] — Held ; both are just 
such fees as a practising law-agent 
finds sufficient in order to command 
the servioos of competent counsel in 
oases of a similar character.— Cale- 
donian Ry. Go. v. Greenock Oorpn., 
Glasgow & South Western Ry. Co. 
v. Same. [1922] S. C. 299.— SOOT. 


•1. Counsel engaged by commissioners 
under Public Inquiries Act , 1929 — 
Reasonable compensation — Petition of 
right .1 — Where oomrs. appointed under 
Public Inquiries Act, 1929, by the 
Lieutenant-Governor in Oounoll are 
authorised by their commission to 
engage the services of oounsel to assist 
them in their inquiry, & acting on that 
authority they do engage oounsel, it 
must be taken that in so engaging 
oounsel they are acting on behalf of 
the Lieutenant-Governor in Council ft 
that. In the absence of an express 
agreement with the oounsel as to their 
remuneration, there is an Implied agree- 
ment with the Crown that they will be 
given reasonable compensation for 
their services. If such compensation 
be not paid the counsel may proceed 
by petition of right to recover it. 

In the present case : — Held : a 
letter from the oomrs. to the A.-Q. 
advising paying of counsel fees of a 
certain amount was, under the oir- 
oumstanoee, evidence of the opinion of 
the commissioners as to what would be 
a fair ft reasonable compensation for 
the commission oounsel ; the oounsel 
at the trial had agreed that the oomrs. 
If called to testify would state what 
they had stated in the letter. — Hogarth 
v. (1984] 2 W. W. R. 340.— CAN. 


SECT. 6, SUB-SECT. 4. 

, 238 I L There is no hard ft 

fast rule rendering counsel in a cause 
incompetent as a witness in that cause. 
— R. e. Becker? (1929] App. D. 167.— 
S. AF. 

252 xfcr. .1 — Grady v . Waits, 

[1930^1 D.L.R. 888; 1 M. P. R. 116. 


SECT. 5, SUB-SECT. 6. 

174 1. Misconduct — Inserting Hbel on 
judge 4m notice of appeal — On instruc- 


tions of client .] — Held : this oonduot 
was highly improper. — Jacob ft Co. v. 
Rash Behari Ghose (1920), I. L. R. 
47 Calc. 828.— IND 

274 II. Refusal to take brief .] — 

The refusal of a lawyer to take up 
a brief for a member of the public, 
simply ft solely on the ground that he 
would be appearing against a brother 
practitioner, who was the litigating 
party on the other side, or putting 
forward untrue excuses, when the real 
reason is a disinclination to appear 
against a brother practitioner, is pro- 
fessional misconduct ; that is, it is a 
breach of the duty which the accept- 
ance of the status of an advocate 
demands from every man who becomes 
an advocate. — Muhammad Inayat Ali 
v. Emperor (1929), I. L. R. 61 All. 892. 
—IND. 

SECT. 5, SUB-SECT. 7.— C. i. (b). 

291 1. General rule.] — Rules regarding 
competency of counsel to compromise 
suits, make admissions, or confess 
Judgment, so as to bind their clients, 
discussed. — M uthiah Chbttiar v. 
Muthu K. R. A. Karoppan Chetti 
( 1927), I. L. R. 60 Mad. 786.— IND. 

291 U. .) — An advocate, ad- 
mitted to practise by the appropriate 
ot. in India, when briefed in a suit, 
inoluding a suit In the ct. of a sub- 
ordinate Judge, has the Implied 
authority of his client to settle the suit 
by a compromise. If he is briefed In 
an interlocutory matter he has implied 
authority to settle the whole suit 
where It appears that the intention 
was to plaoe him in the same position, 
ft to arm him with the same authority, 
as though he had been briefed to con- 
duct the whole suit.— Sourendra 
Nath Mitra v* Tarubala Dasi (1930), 
46 T. L. R. 191 ; 67 L. R. Ind. App. 
133, P. C.— IND. 


MONE 'OHAUDHURX V. fCKDAB NATH 
Dag a (1922), I. L. R. 1 Pat. 489.— 
IND. 

300 iv. — — .] — A settlement within 
the apparent general authority of 
oounsel: — Held: binding. — B. N. Sen 
ft Brothers «. Chuni Lal Durrft 
Co. (1923), I. L. R. 51 Calc. 386.— DID. 

801 i. Authority to compromise out 
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of court .] — A compromise effeoted by 
oounsel on behalf of his client out of 
ot.. ft not assented to by his olient, is 
only binding upon the olient if it is 
expressly authorised or subsequently 
ratified by the olient or by his agent 
authorised in that behalf. — Aska»AU 
Choutmal v. East Indian Ry. Co. 
(1926), I. L. R. 62 Calc. 386.— DID. 

801 ii. .1 — The fact that negotia- 
tions for compromise between oounsel 
took plaoe before the hearing of the 
suit commenced, or were carried on 
outside the ct., does not vitiate the 
agreement. — Johurmull Bhutra v. 
Kedar Nath Bhutra (1927), I. L. R. 
66 Calc. 113.— IND. 


so. Effect of client*s presence in court. J 
— Mere presence in ot. of the olient, 
when he does not make his presence 
known to the oounsel, does not affect 
the ostensible authority of the oounsel, 
who can compromise the suit without 
consulting the olient. — Ghaseeum 
Goenka v. Haribux Gobardhandas 
(1931), I. L. R. 59 Calc. 31.— IND. 


SECT. 5, SUB-SECT. 7.— 0. (b) 111. 

I j, .] — The general authority 

of oounsel to compromise a suit does 
not extend beyond matters in the suit. 
—Johurmull Bhutra v. Kedar Nath 
Bhutra (1927), I. L. R. 55 dale. 118.— 
IND. 


SECT. 5, SUB-SECT. 7.— C. (b) Iv. 

834 ii. .] — Where the advocate 

for one of the parties in a proceeding 
for the grant of letters cf administra- 
tion under a misapprehension con- 
sented to the other party being granted 
the letters : — Held : if such consent 
was given without instructions the 
olient might withdraw the consent at 
any time prior to the actual Issue of 
letters. — Kyone Hob Tsee «. Kyon 
Soon Sun (1925), LLR.3 Ran. 261. — 
IND. 


SECT. 6, SUB-SECT. 8. 

sa. Counsel must not combine func- 
tions of advocate dt witness .] — Cairns 
v. Cairns, (1931) 3 W. W. R. 335; 
4 D. L. R. 819; 26 Alta. L. R. 69.— 

GAN. 


SECT. 5, SUB-SECT. 10. 

• I. .} — In an action for damages 

for breach of contract, certain admis- 
sions were made by oounsel for both 
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856*. Whether binding at second trial.] — A man 

was employed by a railway co. to sweep their 
yard & goods warehouse. Several lines of 
rails ran through the yard, & it was his duty 
to sweep between the lines, but to stand 
dear of them when trucks were being run 
over them. On June 10, 1918, a capstan 
man in the employ of defts. gave notice to 
the man that he was going to run trucks 
into the yard r which notice the man acknow- 
ledged. The first truck was sent in, & the 
capstan man stated that he saw the man 
apply the brake to it, which was not a part 
of his duty. & then leave the yard. A second 
truck was then sent down on another line, 
& shortly afterwards the man was found 
sitting on the ground, having sustained 
injuries from which he died. Upon a claim 
by his widow for compensation under Work- 
men’s Compensation Act, 1906 (c. 58), an 
admission was made by counsel at the 
trial that “ deceased was crushed between 
two waggons & sustained abdominal injury 
from which he died.” A new trial having 
been ordered : — Held : the above admission 
was not to be binding at the second trial. — 
Dawson v. Great Central Ry. Co. (1919), 
*88 L. J. K. B. 1177; 121 L. T. 203; 12 
B. W. 0. C. 103, 0. A. 

876.. Add. Annotations : — Dlstd. Stanton v. Laws. 
[1934] W. N. 130. Consd ^ Gatti v. Shoo- 
smith, [1939] 3 AH E. R. 91u. 

877. Add, Annotation: — Consd. Gatti v. Shoo- 
sraith, [1939] 3 All E. It. 910. 

888a. Duty to assist court — By citing all relevant 
authorities.] — Upon the hearing of an appeal 
in the House of Lords, it is the duty of 
counsel to bring to the attention of the House 
any authority, statutory or other, within 
their knowledge which bears one way or the 
other upon the matters under debate, irre- 
spectively of whether or not the particular 
authority assists the case of the party who is 
aware of it. It is likewise the duty of those 
who instruct counsel, if they are aware of 
any such authority, to bring it to the atten- 
tion of counsel, in order that they in 


turn may bring it to the attention of the 
House. — Glebe Sugar Refining Co., Ltd. v. 
Greenock Port & Harbours Trustees, 
[1921 ] 2 A. 0. 00 ; 125 L. T. 578 ; 37 T. L. R. 
436 ; 65 Sol. Jo. 551, H. L 

883b. Duty to disclose adultery of petitioner In 
suit for dissolution of marriage.] — Where a 
petitioner has committed adultery it is the 
duty of his counsel & solr. to disclose the 
fact to the ct. if they are aware of it. — 
Abraham v. Abraham A Harding (1919), 
120 L. T. 072 ; 35 T. L. R. 371 ; 03 Sol. Jo. 
411. 

Disclosure of petitioner’s adultery in suits 
for dissolution of marriage generally, see 
Husband & Wife. 

389- Add. Annotation : — Apld. Grinham v. Davies, 
[1929] 2 K. B. 249. 

After this case add, See, also , Negligence, 
Nos. 842, 842a. 

398a. Invitation to jury to stop case.] — Alexander 
v. H. Burgoine & Sons, Ltd., [1939] 4 All 
E. R. 508, C. A. 

/408a. .] — Practice Note, [1920] W. N. 

34. . * 

421a. .] — The House of Lords has a 

prior claim to the attendance of counsel over 
other cts., & before absenting himself counsel 
ought to have made an application for leave 
to be absent. — Abram S.S. Co. v. Westville 
Shipping Co. (1923), as reported in 67 
Sol. Jo. 535, H. L. 

463. Add. Annotations : — Refd. Banbury v . Bank 
of Montreal, [1918] A. O. 020 ; Wilson v . 
United Counties Bank, [1920] A. O. 102 ; 
Ley v. Hamilton (1934), 151 L. T. 300. Refd. 
Barber v. Pigden, [1937] 1 K. B. 004. 

463. Add. Annotation : — Refd. Barber v . Pigden, 
[1937] 1 K. B. 004. 

465. Add. Annotation: — Consd. De Freville v . 
Dill (1927), 43 T. L. R. 431. 

480. Add. A nnotation : — Refd. Harte v. Williams, 
[1934] 1 K. B. 201. 


parties & put in at the trial by consent : 
— Held : deft, was bound by the 
admissions made by counsel on his 
behalf. — Dominion Art Oo., Ltd. t>. 
Morphy (1923), 64 O. L. E. 332.— 
CAN. 


SECT. 6. SUB-SECT. 1. 

383 1. Should not make scan- 

dalous charges .) — Members of the legal 
profession are under no duty to their 
clients to make grave & scandalous 
charges against either Judges or the 
opposite parties on their client’s mere 
wish. They are responsible to the 
ot. for the fair & honest conduct of the 
ease. They are not mere agents of 
the man who pays them, hut are 
aetlug In the administration of Justice. 


—-Re Divarka Prasad Mithal (1923), 
I. h. R. 40 All 121.— IND. 

883 ii. Duty as regards offensive 

questions .) — An advocate should exer- 
cise his own discretion before putting 
an offensive question. — M. Banerjeb 
v. Anukul Chandra Mitra (1927), 
I. L. R. 66 Calc. 86.— IND. 


sf. May criticise Questions submitted 
to jury — After asking for direction 
tt calling no evidence, y — Steklk v. 
Belfast Corfn., [1920] 2 I. R. 126, 
133.— IR. 


SECT. S, SUB-SECT. 5. 

48911. — — .] — Re Divarka 

Prasad Mithal, No. 383 1., ante . — 
IND. 


43911. .1— In an 

action of damages for breach of promise 
of marriage defender made a tender of 
£100 & expenses, which was not ac- 
cepted by pursuer. The Jury having 
awarded the pursuer the sum of £76, 
she moved for a new trial on the 
ground that counsel for defender, in 
addressing the Jury, had used words 
which represented that an award of 
£60 would carry the expenses of the 
action. The ct., holding that there had 
been no intention to mislead the Jury, 
& that the words used did not neces- 
sarily bear the meaning put upon them 
by pursuer, & had not prevented the 
trial! 
grant 

VBN, 


from being a fair one, refused to 
a new trial. — R xbkk v. M'Kin- 
[19211 S. a 738.— SCOT. 
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VqL m. Cases 2— 28c. 


BASTARDY. 

Part I. — The Presumption of Legitimacy 


2* Add. Annotations : — Consd. Be Bromage, 
Public Trustee v, Cuthbert, [1985] Oh. 605. 

Reid. Gaskill v. Gaskill (1921), 126 L. T. 

116 ; Warren v, Warren, [1925] P. 107. 

3. Add, Annotations : — Held. Gaskill v. Gaskill 
(1921), 126 L. T. 115; Farman v, Farman 22a. 
(1924), 40 T. L. B. 823. 

4. Add. Annotations : — Consd. Mart v. Mart, 

[1926] P. 24 ; Farnham v. Famham (other- 
wise Daniels), [1937] P. 49. 

6. Add. Annotation : — Refd. Jackson v. Jackson 
(otherwise Prudom), [1939] P. 172. 

11. Add. Annotations : — Refd. Gaskill v. Gaskill, 

[1921] P. 425 ; Ettenfield v. Ettenfield, [1939] 

2 AH E. R. 743. 

12. Add. Annotations : — Consd. Be Bromage, 

Public Trustee v. Cuthbert, [1935] Ch. 605 ; 
Stafford v. Kidd, [1937] 1 K. B. 395. Refd. 
Gaskill v. Gaskill, [1921] P. 425 ; Russell v. 
Russell, [1934] A. C. 687 ; Ettenfield v. 
Ettenfield, [1939] 2 All E. R. 743. 

17. Add. Annotations : — Apld. Warren v. Warren, 

[1925] P. 107. Refd. Russell v. Russell, 

[1924] A. O. 687. 

20. Add. Annotations : — Refd. Andrews v. Andrews 
& Chalmers (1924), 40 T. L. R. 873 ; Etten- 
field v. Ettenfield, [1939] 2 All E. R. 743. 

22. Add. Annotations : — Consd. Russell v. Russell, 

[1924] A. C. 687 ; Mart v. Mart, [1926] P. 24. 


Refd. Andrews v. Andrews & Chalmers (1924), 
132 L. T. 400 ; Be Bromage, Public Trustee 
v. Cuthbert, [1935] Oh. 606; Stafford v. 
Kidd, [1937] 1 K. B. 395 ; Ettenfield v. 
Ettenfield, [1939] 2 All E. R. 743. 

.] — i n the absence of evidence 

to the contrary the presumption of legitimacy 
does not arise in the case of a child bora to a 
reap, more than nine months after she has 
obtained, under Summary Jurisdiction 
Married Women’s Act, 1895 (c. 39), an order 
that she be no longer bound to cohabit with 
petitioner. — Andrews v. Andrews & Chal- 
mers, [1924] P. 255 ; 93 L. J. P. 137 ; 132 
L. T. 400; 40 T. L. R. 873. 

1 Annotations : — Reid. Mart v. Mart, [19261 P. 24 ; Re Bromage, 
Public Trustee r. Cuthbert, [1935] Oh. 605 ; Stafford v. 
Kidd, [1937] 1 K. B. 395 ; Ettenfield v. Ettenfield, [1939] 
2 All K. R. 743. 

22b. .] — Stewart v. Stewart, No. 

65e, post. 

22c. Deed of separation — Whether aooess pre- 
sumed.] — The legal presumption of access, & 
of the legitimacy of a child born during 
marriage, is rebutted by its conception during 
a period when the spouses are living apart 
under a deed of separation. For this pur- 
pose a deed of separation has the same effect 
as an order under Summary Jurisdiction 
(Married Women) Act, 1895 (c. 39), that the 
wife shall not be bound to cohabit with her 


PART 1. SECT. 2. 

7 t. .1 — Held : “ born out 

of wedlook " within Children of Un- 
married Parents Act, 1921 (o. 54), 
s. 13, Sc the husband may show by 
his own evidence Sc that of his wife 
that they had in fact no Intercourse 
at suoh time as would make his 
parentage possible. — Re Duckworth 
Sc Skinklb (1924), 55 O. L. R. 272. — 
CAN. 

7 vi. Wife divorced 

woman.] — Where a Hindu woman was 
married to S. In Oct. 1903, was divorced 
by him in June 1904, married T. in 
July 1904, Sc gave birth to a son in 
Sept. 1904 : — Held : there was no 

S roof that T. oould not have had aooess 
j her at any time when the son could 
have been begotten. Sc the son should 
be held to be the legitimate son of T. — 
Sethu v. Palain (1925), I. L. R. 49 
Mad. 553.— IND. 

12 Iv. Irrebuttable presumption.] 

— Once access of, or intercourse by, a 
husband is proved, no evidence will 
be allowed to show that the child is 
not the child of the husband. The 
circumstance that the wife had Inter- 
course with several at that time makes 
no difference. — Jagannatha Mudali 
v. Chinnaswam i Chetti (1932), I. L. R. 
55 Mad. 243.— IND. 

14 I. Even where wife 

adulteress.] — Re Brown Sc Argue, 
[1925] 3D.L.R. 873 ; 57 O. L. R. 297. 
—CAN. 

22o 1. Deed of separation — Pre- 
sumption of non-access.] — The legal 
presumption of aooess Sc of the legi- 
timacy of a child of the spouses born 
during marriage is rebutted by its con- 
ception during the operation of a decree 
of the ct. pronouncing their separation, 
or during a period when the spouses are 
living apart under a deed of separation ; 
Sc the evidence of either spouse to 


negative legitimacy is, therefore, admis- 
sible. — McIntosh t>. McIntosh, [1934] 
N. Z. L. R. Snpp. 132 ; G. L. R. 357.— 
N.Z. 

so. Child of Chinese resident in 
Straits Settlements <t' 44 1 'rip."]— 

According to the Chinese law of 
marriage, which is applied In Penang 
in the case of Chinese residents, a 
Chinaman may have secondary wives 
(sometimes called “ t 'sips ") who have 
the status 61 wives & whose children 
are legitimate. Although some sort 
of ceremony is usual when a " t 'sip " 
is taken, proof of the performance of 
a ceremony Is not essential to establish 
the relationship. Deceased reap, for 
twenty -six years lived Sc was main- 
tained in the house of a Chinese mer- 
chant In Penang, Sc boro him children. 
One child who survived the father was 
referred to in his will as “ my daughter." 
& her name appeared upon his tomb- 
stone. The reap, had been recognised 
by the Chinaman Sc by his primary 
wife as occupying in his household the 

S osltion of a secondary wife : — Held : 

eoeased reep. was a secondary wife, 
whether or not the performance of a 
ceremony was proved, Sc under the 
practice in Penang (which was not 
questioned in the appeal) she was 
entitled, upon the death of the China- 
man partially intestate, to share as a 
widow. — Chjcano Thye Phin v. Tan 
Ah Lot, [1920] A. C. 309 : 89 L. J. 
P. C. 44; 122 L . T, 5 93, P. C.— 
STRAITS SETTLEMENTS. 

sd. .] — Regarded as legitimate 

Sc entitled to inherit equally with 
children by the “ t *sai " (primary 
wife). — Khoo Hooi Lsong v. Khoo 
Hean Iwn, [1926] A. C. 529 ; 95 
L. J. P. a 94 ; 135 L. T. 170.— 
STRAITS SETTLEMENTS. 

-.)— The Chinese custom of 
of a natural son by 
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subsequent recognition is not part of 
the law of the Straits Settlements in 
relation to Chinese people there 
domiciled ; nor does recognition as a 
son raise a presumption that the son's 
mother was a " t 'sip," or secondary 
wife. The modifications of the law of 
England which obtain in the Colony 
in its application to the various alien 
races established there arise from the 
necessity of proven ting the Injustice 
or oppression which otherwise would 
ensue. It is from that necessity 
that the status of " t 'sips," & con- 
sequently the legitimacy of their 
offspring, have been recognised ; but 
there are no grounds which would 
justify treating an illegitimate natural 
son as legitimated by the mere fact 
of subsequent recognition. — Khoo Hooi 
Leono v. Kiroo Chonci Yeok, [19301 
A. O. 340 ; 99 L. J. P. C. 1 29: 1 43 
L. T. 25, P. C.— STRAITS SETTLE- 
MENTS. 

if. Chad of Mahomedan <t his servant 
— Acknowledgment of child by father as 
his son.] — The son of a Mahomedan by 
a female servant in his bouse claimed 
a declaration of his legitimacy. The 
parents bad continuously cohabited for 
many years. Sc the father on several 
occasions had acknowledged pltf. as 
his son. There was some evidence of 
a nikah marriage: — Held: evidence 
that other members of the father's 
class bad illegitimate children by 
servants was Inadmissible to rebut the 
presumption of legitimacy arising from 
the acknowledgments. Sc though the 
fact that the mother unlike the father's 
other wives was not parda-niskin 
was one to be considered. It was in- 
sufficient to Interfere with the pre- 
sumption of law or the balance of 

£ roof of the fact of legitimacy. — 
[ohabbat Aii Khan v. Mahomed 
Ibrahim Khan (1929), 56 L. R. Ind. 
App. 201.— HID. 



Cum 65e— 79b 
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had been in error in excluding the evidence 
of non-access. The appeal succeeded, & 

. the order would be set aside so far as the 
allowance to the wife was concerned. — 
Stewart v. Stewart (1982), 146 L. T. 407 ; 
96 J. P. 94 ; 76 Sol. Jo. 96 ; 30 L. G. B. 104 ; 
29 Oox, 0. 0. 438, D. 0. 

Annotation — Held. Natborny v. Natborny (1032), 101 
L. J. P. 58. 

65f. Effect of order for main- 

tenance.] — On Oct. 17, 1935, reap., on the 
ground of desertion, obtained against her 
husband a maintenance order which did not 
contain a provision that she was no longer 
bound to cohabit with him. On June 20, 
1937, she gave birth to a child, her husband 
being then still alive : — Held: proof of the 
maintenance order was not sufficient to rebut 
the legal presumption of access of the hus- 
band & of the legitimacy of the child born 
during resp.’s marriage. — Bowen v. Norman, 
[1938] 1 K. B. 689 ; [1938] 2 All E. R. 776 ; 
107 L. J. K. B. 273 ; 168 L. T. 267 ; 102 
J. P. 123 ; 54 T. L. B. 342 ; 82 Sol. Jo. 77 ; 
36,L. G. B. 192 ; 30 Oox 0. 0. 674. 

66. Add . Annotation : — Consd. Bussell v. Bussell,. 
[1924] A. 0. 687. 

671 Add. Annotation : — Retd. Bussell v. Bussell, 
[1924] A. 0. 687. 

68i Add. Annotation : — Refd. Bussell v. Bussell, 
[1924] A. O. 687. 


70a. .] — The rule of law that 

neither a husband nor a wife is permitted to 
give evidence of non-intercourse after mar- 
riage to bastardise a child born in wedlock 
applies to proceedings instituted in conse- 
quence of adultery, Sc is not affected by the 
above sect., which makeB the parties to such 
proceedings, & the husbands & wives of such 

S orties, competent witnesses. — B ussell v . 

.U8SELL, [1924] A. O. 687 ; 93 L. J. P. 97 ; 
131 L. T. 482 ; 40 T. L. B. 713 ; 68 Sol. Jo. 
682, H. L. 

Annotation*: — Apld. Brown t>. Leech (1024). 04 L. J. K. B. 
48. Oonsd. Farman v. Farman (1024). 40 T. L. R. 823. 
Diftd. Warren v. Warren, [1025] P. 107. Gonad. Mart e. 
Mart. (19261 P. 24 ; lie A. B.‘a Petn., (19281 P. 25. Dittd. 
Stewart e. Stewart (1932). 96 J. P. 94. Consd. Collis t>. 
Collis Sc Thomas (1933). 77 Sol. Jo. 573. Dtot. Farnham 


v. Roast, [19381 P. 8. Consl. Ettenfleld v. Ettonfleld, 
(19391 2 All E. R. 473. Distd. Jackson v. Jackson (other- 
wise Prudom), [19391 P. 172. Reid. Andrews v. Andrews 
Sc Chalmers (1924), 132 L. T. 400 ; Holland v. Holland, 
[1925] P. 101 ; Selby v. Atkins (1926), 135 L. T. 45 ; 
S. Sc S. Sc P. (1927), 44 T. L. R. 52 ; Inverclyde »’. Inver- 
clyde. (1931) P. 29; Grnbb t>. Grubb (1934), 150 L. T. 
420 ; Snowman v. Snowman (1934), 50 T. L. R. 445 ; 
Russell v. RuBsell, [1935] P. 39; Clark t\ Clark, [1939] 
P. 228. 


.] — See, now , S. 0. J. (Con- 
solidation) Act, 1925 (c. 49), s. 198. 

Evidenoe in matrimonial suits generally, see 
Husband Sc Wife. 

71. Add. Annotations : — Consd. Bussell v. Bussell, 
[1924] A. O. 687 ; Mart t>. Mart, [1926] P. 24. 
Refd. Andrews v. Andrews & Chalmers (1924). 
132 L, T. 400 ; Re Bromage. Public Trustee 
v. Cuthbert, [1936] Ch. 605 ; Stafford v. 
Kidd, [1937] 1 K. B. 395. Refd. Ettenfleld 
v . Ettenfleld, [1939] 2 All E. B. 743. 


72. Add. Annotation: — Refd. Brown v. Leech 
(1924), 88 J. P. 208. 

73. Add. Annotation : — Refd. Bussell v. Bussell, 
[1924] A. O. 687. 

78a. .] — Although, as decided in 

Russell v. RusseU , No. 70a, ante , neither 
husband nor wife can give evidence of non- 
access, with a view of showing that a child 
bom in wedlock was not a child of the 
marriage, yet the fact of non-access can be 
proved by evidence aliunde. — Farman v. 
Farman (1924), 40 T. L. B. 823. 

74. Add. Annotation : — Expld. Re Bromage, 
Public Trustee v . Cuthbert, [1935] Ch. 605. 

75. Add. Annotation : — Refd. Jackson v. Jackson 
(otherwise Prudom), [1939] P. 172. 

76. Add. Annotations : — Consd. Bussell v. Bussell, 
[1924] A. 0. 687 ; Mart v. Mart, [1926] P. 24 ; 
Farnham v. Farnham (otherwise Daniels), 
[1937] P. 49 ; Jackson v. Jackson (otherwise 
Prudom), [1939] P. 172. Refd. Ettenfleld v. 
Ettenfleld, [1939] 2 All E. B. 743. 

79a. Statutory declaration by wife — For rectifica- 
tion of birth register — Not admissible.] — In 
proceedings for the rescission of a decree nisi 
there was tendered in evidence a statutory 
declaration by the wife, made for the purpose 
of rectifying a birth register by the deletion 
of the name of the husband as the father of 
a child bom to her some sixteen months after 
a maintenance order : — Held : such a declara- 
tion was not admissible by reason of the rule 
in Russell v. Russell, No. 70a, ante. — Bimmer 
v. Rimmer (1930), 144 L. T. 96; 46 T. L, R. 
624, n. 

Annotations : — Consd. Collis v. Collis Sc Thomas (1933), 77 
Sol. Jo. 573 ; 8tafford v. Kidd, U937] 1 K. B. 395 ; Etten- 
flold v. Ettenfleld, [1939] 2 All K. R. 743. Refd. Bowen v. 
Norman, [1938] 1 K. B. 689. 

79b. Statement in will — By father.] — A testator Sc 
his wife were married in 1847. M. H. was 
bom in 1860, Sc in the birth certificate the 
parents were given as testator Sc his wife. 
Upon the death of M. H., the legacy duty for 
which the present trustee of a resettlement 
of the funds subject to the trusts of testator’s 
will became chargeable would be 1 per 
cent, if M. H. were the legitimate daughter 
of testator & 10 per cent, if she were a .stranger 
in blood. The Inland Revenue contended that 
M. H. was not legitimate & sought to prove 
this by the evidence of : (i.) testator’s will 
in which he always referred to M. H. as his 
“ daughter or reputed daughter,” (ii.) the 
acts & statements of the exors. of testator’s 
will who had, on the death of testator, paid 
legacy duty on the bequests to M. H. on the 
footing that she was a stranger in blood, Sc 
(iii.) an affidavit sworn by a grandson of 
testator as to the reputation in the family 
with regard to the legitimacy of M. H. : — 
Held: (1) the statements in testator’s will 
were not excluded by the rule in Russell 
v. Russell , that rule being limited to evi- 
dence of non-intercourse between spouses ; 
(2) upon a consideration of the evidence, the 
prima facie presumption of legitimacy arising 
from the birth certificate was displaced Sc 


75 1. Whether admissible 

to prove access before marriage .} — There 
to Ho rule of law that evidenoe nega- 
tiving lnteroouxee before marriage to 
Inadmtoflible to disprove the paternity 
of a child born In wedlock hat con- 


ceived before marriage. — M oLkan v. 
MoLsan, (1031) N. Z/L R. 167. — N.Z. 

70s i. Statement to district registrar 
of births .] — A statement as to the 
particulars of the birth of an illegiti- 
mate child signed by its mother, 

56 


a married woman, before the district 
registrar of births. Is not admissible 
evidenoe against her to prove her 
adultery as It to evidence tending to 
bastardise the Child. — Jnasop «. Jbbsop 
(1081), 48 N. S. W. W. N. 78. — A US. 



VoL Ht.— Bastardy. Cases 79b — 180d. 


the illegitimacy of M. H. was established. 
Legacy duty was therefore payable at the 
rate of 10 per cent. — Be Hamer’s Estate, 
Public Trustee v. A.-G., [1937] 1 All E. R. 
130; 53T.L.B.275; 81 Sol. Jo. 09. 

80 . Add. Annotations : — Consd. Bussell v. Bussell, 
[1924] A. 0. 087 ; Mart v. Mart, [1920] P. 24 ; 
Be Bromage, Public Trustee v. Cuthbert, 
[1935] Oh. 805 ; Stafford v. Kidd, [1937] 1 
K. B. 395. 

82 . Add. Annotation: — Apld. Elliott v. Albert, 
[1934] 1 K. B. 060. 

88. Add. Annotations: — Retd. Holland v. Hol- 
land, [1925] P. 101 ; Warren v. Warren, 
[1925] P. 107 ; Famham v . Famham (other- 
wise Daniels), [1937] P. 49 ; Jackson v. 
Jackson (otherwise Prudom), [1939] P. 172. 


84. Add. Annotation : — Refd. Davy v. A.-G. (1934), 

60 T. L. B. 588. 

85. Add. Annotation : — Consd. Be Stollery, Weir 
v. Treasury Solicitor (1920), 134 L. T. 430. 

89. Add. Annotation : — Refd. Davy v. A.-G. (1934), 

60 T. L. B. 588. 

90a. Allegation of bigamous marriage — 

— Conclusive evldenee required.] — Hayward 
v. Hayward (1928), 72 Sol. Jo. 469. 

91. Add. Annotation : — Consd. Davy v. A.-G. 
(1934), 50 T. L. B. 688. 

95. Add. Annotation : — Refd. Davy v. A.-G. (1934), 
60 T. L. B. 688. 

90. Add. Citation: — 'previous proceedings (1861), 
2 Sw. & Tr. 405. 

97. Add. Annotation : — Refd. Davy v. A.-G. (1934)’ 
50 T. L. B. 688. 


Part II. — Mode of Determining Question of Legitimacy. 


Sub-sect. 1 (p. 309.) 

Legitimacy Declaration Act, 1858, is now re- 
placed , except as to sect. 3, by S. C. J. ( Con- 
solidation ) Act, 1925, 8. 188. 

111. For “ a person who has no interest in opposing 
a petition will not be cited,” read “ a person 
not cited, who has no real interest in opposing 
a petition for a declaration of legitimacy, will 
not be allowed to intervene.” 

Add. Citation : — 1 New Rep. 107, 378. 

121. Add. Annotation : — Apld. Rutter v. Rutter, 
[1921] P. 130. 

127. After this case add : — 

.] — See note to Sub -sect. 1, supra. 

129a. Issue directed at same time as main 

suit.] — Dear v. Dear & Clark (1936), 80 
Sol. Jo. 667. 

130a. Under Legitimacy Act, 1926 (c. 60) — 
Parties.] — Held: in a suit, to which only a 
husband & wife were parties, the ct. was not 
competent to find the facts necessary to make 
the child a legitimated child by virtue of 
the above Act. — Bednall v. Bednall & 
Shivussawa, [1927] P. 226 ; 98 L. J. P. 150 ; 
137 L. T. 832 ; 43 T. L. R. 599 ; 71 Sol. Jo. 
453. 

Annotations: — Apld. Green v. Green. [1929] P. 101. Refd. 

Jones v. Jonea (1929). 98 L. J. P. 74. 

130b. .] — The ct. has no jurisdiction 

to make an order for custody in divorce 
proceedings in the case of a child of the 

S arties who was bora before their marriage 
; had not been declared legitimate in accord- 
ance with Legitimacy Act, 1926 (c. 60). 
Such an order for custody would imply a 


declaration of legitimacy, which cannot be 
made by the ct. m proceedings in which the 
child & other persons interested are not 
represented. — Green v. Green, [1929] P. 
101 ; 98 L. J. P. 58 ; 140 L. T. 93 ; sub nom. 
G. v. G., 45 T. L. B. 7 ; 73 Sol. Jo. 111. 

Annotations: — Folld. Jonea v. Jonea (1929). 98 L. J. P. 74. 

Refd. Hr. Carroll, [1931] 1 K. B. 317 ; Lindsay v. Lindsay, 

[1034] P. 102. 

130c. .] — If a child is bora to a couple 

who afterwards marry, & is re-registered on 
the authority of the Registrar-General under 
the rules provided in pursuance of Legiti- 
macy Act, 1928 (c. 00), as legitimated, & if 
the mother of the child subsequently secures 
a divorce, the ct. has no jurisdiction to grant 
her an order for the custody of the child, 
because such an order would imply a declara- 
tion of the legitimacy in proceedings in which 
the child & other parties interested are not 
parties. — J ones v. Jones (1929), 98 L. J. P. 
74 ; 140 L. T. 847 ; 45 T. L. R. 292 ; 73 
Sol. Jo. 192 ; 29 Cox, O. O. 33. 

130d. Petition on behalf of several persons — 

Procedure.] — A petition for legitimation can 
only be presented by the party to be legiti- 
mated. Persons having a common interest 
must proceed by separate petitions, but leave 
may be obtained for them to be heard together 
with one set of affidavits & one body of 
evidence. Interested parties must be brought 
before the ct. Notice of tbe proposed petition 
must be given to the A.-G. one month before 
filing. — Be A. B.’s Petition (1927), 96 
L. J. P. 155 ; 138 L. T. 04 ; sub nom. Be 
Clayton’s Petition, 43 T. L. R. 059 ; 71 
Sol. Jo. 643. 


92 i. Evidence as to legitimacy — 
Declaration in matter of pedigree — By 
deceased member of family — By father.) 
— A husband or wife is entitled to 
give evidence as to events prior to 
their marriage even though such evi- 
dence may have the effect of bastardis- 
ing a child born in wedlock. Upon an 
application by A. for maintenance 
under Testator's Family Maintenance 
Sc Guardianship of Infants Act, 1916, 
it appeared that A. was born about 
seven weeks after the marriage of his 
mother with M. Declarations by M., 
who was deceased, wen tendered In 


evidence to show that, although M. 
had oeen intimate with his wife about 
four months before their marriage, 
A. was not iris son, Sc that bis wile had 
admitted that fact : — Held : the evi- 
dence was not rendered inadmissible 
by reason of the rule laid down in 
Russell v. RusseU, No. 70a, Sc the 
declarations of M. were admissible as 
evidence to prove matters of pedigree. 
— Re Mackay (1928), 28 S. R. nTr. W. 
404 ; ** N. 8. W. W. N. 106.— AUS. 

sw. Admission in form under Vital 
Statistics Act .) — A form voluntarily 
signed by the parent under Vital 

67 


Statistics Act, acknowledging a child 
as illegitimate, is admissible In a case 
not concerning any title or right of the 
children. — R«Millar, [1988] 2 D. L. R. 
164; O. B. 188.— CAN. 


PART II. SECT. 2, SUB-SECT. 1. 

•J. Jurisdiction of court.) — Held: 
Legitimacy Declaration Aot, 1868 
(Imp.), gives tbe ct. Jurisdiction to 
make a declaration of legitimacy upon 
a direct application for that purpose. — 
Re G.. 11922] 1 W. W. R. 978: 63 
D. L. K. 306 ; 17 Alta L. R» 473.— 
CAN. 




Omm 180e— 142b. English and Empire Digest Supplement. 


180*. Hearing — Whether In earner*.] — A 

petition filed tinder the above Act for the 
legitimation of a person who was born 
illegitimate, but whose parents were married 
subsequently to his birth, is not a pro- 
ceeding which entitles petitioner to a hearing 
in oamerd. — Greenway v, A.-G. (1927), 44 
T. L. B. 124 s 71 Sol. Jo. 882; sub nom. Be 
A. B.’s Petition, 97 L. J. P. 104 ; sti6 nom . Be 
0. D.’s Petition, 188 L. T. 208. 

Annotation : — Befd. Re Lowe, Stewart v, Lowe, (1929) 2 Oh. 
210 . 

1301. Hearsay evidence — Admissibility.] 

— The rule in pedigree cases that declarations 
of deceased relatives made ants liiem 
motam are admissible in evidence extends to 
proceedings under Legitimacy Act, 1926 
(c. 00). The declarations are admissible in 
the latter class of proceedings in spite of the 
fact that the legal relationship of the de- 
clarant to the party sought to be legitimated 
is incidentally part of the subject-matter for 
decision. Although the party sought to be. 
legitimated is fllxus nulllus until decree &* 
therefore ^before decree can have no relations, 
the result of excluding the declarations would 
* be to take away by a rule of evidence the 
benefit that the statute intended to confer 


upon persons whose birth has been originally 
illegitimate apart from the operation of the 
statute. 

The true construction to be placed upon 
the limitation ante litem motam in cases of 
legitimation is not a reference to the com- 
mencement of proceedings under the statute 
but the origination of controversy in the 
family in which legitimation is sought 
sufficient to create bias in the minds of its 
members at the moment of their declarations 
which are subsequently put forward as 
evidence. — Be Davy, [1986J P. 1 ; sub nom , 
Davy v. A.-G., 108 L. J. P. 115 ; 151 L. T. 
562 ; 50 T. L. R. 688 ; 78 Sol. Jo. 018. 

180 g. Costs — Of Attorney-General.] — On 

this petition under Legitimacy Act, 1926 
(c. 60), for a declaration of legitimacy per 
subsequent mairimonium , where the declara- 
tion was made as prayed, the application of 
counsel for the A.-G. that petitioner should 
pay the A.-G.’s costs was granted. Counsel 
stated that the A.-G.’s instructions were to 
use discretion as to the particular cases of 
that kind in which costs should be claimed. — 
Cunuffb v. A.-G. (1934), 103 L. J. P. 114 ; 
50 T. L. R. 696, n. ; 78 Sol. Jo. 620. 


Part I II.— Legitimation by Subsequent Marriage. 


i82. Add, Annotations Consd. Be Askew, Marjori- 
banks v. Askew, [1930] 2 Oh. 259. Refd. 
Boldrini v. Boldrini A Martini, [1932] P. 9. 

184. Add, Annotation : — Consd. Be Askew, Marjori- 
banks v. Askew, [1930] 2 Oh. 259. 

185. Add, Annotation : — Consd. Abraham, (B. & J.) 
v. A.-G., [1934] P. 17. 

188. Add, Annotation: — Consd. Be Askew, Marjori’ 
banks v. Askew, [1930] 2 Oh. 250. 

188. Add, Annotation: — Retd. Bryce v. Bryce, 
[1938] P. 83. 

141a. Germany.] — Be Askew, 

Marjorxbanks v. Askew, No. 152a, post, 

142a. Under Legitimacy Aot, 1926 (o. 60) — Parent 
married to third party when petitioner born — 
Petitioner with foreign domicile.] — Though 
the Legitimacy Act, 1926 (c. 60), does not 
in general permit the legitimation of a person 
bom before the marriage of his parents if 
either parent was married to a third person 
when the illegitimate person was bom, this 
restriction does not apply when the person 
seeking to be declared legitimate is domiciled 
abroad, & when by the law of the domicile 


he would be legitimated per subsequent 
matrimonium. In this case the infant 
petitioner & his father, a British subject, were 
domiciled in Germany. When the petitioner 
was bora there was a subsisting marriage 
between his father & a woman not the 
petitioner’s mother. The father was divorced 
in Germany, & married the mother of his 
son. By Gherman law petitioner was thereby 
legitimated : — Held : under the joint opera- 
tion of Legitimacy Act, 1926 (c. 60), ss. 2, 8, 
the infant petitioner was entitled to a 
declaration of legitimacy. — Collins v, A.-G. 
(1931), 146 L. T. 661 ; 47 T. L. R. 484 ; 75 
Sol. Jo. 016. 

142b. Marriage subsequently declared 

void for Incapacity.}— A man went through a 
form of marriage with a woman in 1909. 
Another woman, then unmarried, bore him 
a child in Apr. 1929. The man was granted 
in May, 1929, a decree of nullity of the 1909 
union on the ground of the woman’s inca- 
pacity. He married the mother of his child 
m Nov. 1929, after the decree of nullity had 
been made absolute. On a petition for a 


PART in. sect. i. 

•k. Subsequent marriage of parents in 
BntaaaS-Ckita aoguirino £mieiX in 
OnS/Ha^MaHo legitimation Ad , ,1921 
(e. &!).>— W. was bom out of wedlock 
In England ibli pwok subsequently 
married in Klgftand : Sc W. went to 
Ontario when twenty-four years of 
s^e, Sc acquired a domicil in Ontario 


was legitimate. — Re W., 
flWJ 3 1A L. R. 1171 S 6* O. L. R. 
ell. — QAN. 

142a L Under Leaittmacv Ad, 1926 

r jAtajnjSst s 

England. M. be came legitimate in 


England by virtue of the British Legi- 
timacy Act, 1926 (o. 60). M. claimed 
to be one of the lawful nart-of4dn of 
her father’s sister, who died Intestate 
on Aug. 9, 1930. Sc whose estate was 
the subject at administration proceed- 
ings in the Irish Free State: — Beta: 
U?b claim was good : the question of 
legitimacy was one of status, Sc status 
depended on the law of domicile, Sc as 
M. was legitimate In England on 
Aug. 9, 1930, she was ateongttimate 
In the Irteh Fr*e State, her legitimacy 
not being dependent on the Legitimacy 
Act. 1931 (NoTlO of 1931) of the lriah 
Free State. — Rt Hacmbkbjlcx, (1933} 
L R. 19*.— Hi. 

142a ti. Under LegtHmaem Act, 
19290— Pltf, was beam on Mar. 23, 
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1890. Subsequently. On Mar. 14, 
1907. her parents married one another. 
Pltf.s father who had been bora Sc 
had lived all his life In the County of 
Antrim, died on Feb. 26, 1915. M., 
who was a sister of pltf.'s father, died 
on Feb. 17, 1930. intestate Sc un- 
married . The said M.*s next-of-kin 
consisted of the children of brothers Sc 
sisters who had predeceased her: — 
Beta: the words “ domiciled in 
Northern Ireland ** In Legitimacy Act 
(Northern Ireland), 1928, s. 1 (1), 
should be Interpreted as “dosMM 
in that portion of Ireland which Is 
now Northern Ireland,’* Sc conse- 
quently pitf. was entitled to take an 
interest G the ertate of M. — Be M., 
(193TJ N. I. 161,- 


VoL Cases 148b— 162a 


iledlarabian of legitimacy on behalf of the 
child it was held that, as the retrospective 
<eftect of the decree of nullity was to declare 
that there had been no marriage in 1909 at 
all, the man was in fact free to marry when 
the child was bom in Apt*. 1329, ft the child 
was entitled under the Legitimacy Act, 1926, 
to the declaration sought. — Newbould v. 
A.-G., [1931] P. 15 1 100 L. J. P. U ; 144 
L. T. 728 ; 47 t. L. R. 297 ; 75 Sol. Jo. 
174. 

Annotation Coxud. Siveyer r. Allison, [1035] 2EB, 403. 


142c. Court must be satisfied as to parentage.] 

— Where a petition for a declaration of legiti- 
macy under Legitimacy Act, 1926 (c. 60), 
was presented on behalf of a young woman 
of unsound mind who was entitled to an 
estate of some £11,000, the ct. was not 
satisfied with the proof of parentage adduced, 
ft dismissed the petition. — S. (otherwise U.) 
v . A.-**. (1031)* 146 L. T. 144 ; 46 T. L. R. 66. 


142d. thfid conceived after presentation of 

divorce petition by mother — Born after decree 
absolute.] — Mrs. S., on Mar. 14, 1929, pre- 
sented a petition for divorce. In Apr. & 
May, 1929, she was living apart from her 
husband ft was constantly seeing a man 
named M. A decree nisi on the divorce 
petition was granted in June, 1929, ft was 
made absolute on Jan. 13, 1930. On Jan. 23, 
1930, Mrs. S. gave birth to a child — the 
present petitioner — & Mrs. S. & M. were, 
married on Mar. 20, 1930. In her divorce 
petition Mrs. S. made no disclosure of 
adultery. M. was now seeking a divorce ft 
asking for the custody of the child, & the 
present petition was for a declaration that 
the child of M. ft Mrs. S. was legitimated 
per 8ub8equen8 matrimonium : — Held : the 
presumption that the child was the lawful 
issue of Mr. ft Mrs. S. was rebutted by the 
evidence, & a declaration ought to be made 
under Legitimacy Act, 1926 (c. 60), s. 2, that 
the child petitioner was a legitimated person 
within sect. 1 of the Act. — Maturin v. A.-G., 
[1938] 2 All E. R. 214 ; 54 T. L. R. 627 ; 82 
Sol. Jo. 275. 


144a. .] — Qu. : whether a 

child, boro in Scotland, of parents domiciled 
there, who at the time of his birth were not 
married, but who afterwards intermarried 
in Scotland, neither having in the meantime 
married any other person, can take as heir 
lands of his father in England. 

It is said that the lex loci rex stilce must 
govern the succession to real estate. Un- 
doubtedly it must (Lord Brougham, C.). — 
Dob d. Birtwhistle v. Vardill <1835), 2 
01. ft Bln. 671 ; 9 Bli. (N. S.) 32 % 6 E. R. 
1270. 

146. Add, Annotation : — Retd* Abraham (B. ft J.) 
v . A.-G., [1934] P. 17. 

152a. On exercise of power of appointment. ] — For 
the purpose of the exercise of a power of 
appointment a child which is legitimate by 
the lex domicilii will be treated as legitimate 
by the En glish Ct®, 

Under an English marriage settlement of 
1893, funds ware settled on trust ‘lor J., the 


husband, who was the settlor, his wife F., 
ft the issue of the marriage, but ip the event 
of a future marriage the husband had power 
to appoint part of the funds to the children 
of that marriage. There were issue of the 
first marriage, two children. About 1909 
J. separated from F., who lived in Switzer- 
land with her two children until her death 
in 1918. J. had acquired a German domicil 
before 1911, ft his first marriage whs dissolved 
in June, 1911, by a ot. in Germany having 
jurisdiction, the decree niri being made 
absolute on July 27, 1911. On Apr. 20, 1912, 
J. married his second wife A., with whom 
he had cohabited since 1909. M., their 
acknowledged daughter, had been bom on 
Jan. 30, 1911, at Zurich, ft by German law 
the marriage gave her the status of legitimacy. 
By deed poll, dated June 18, 1913, J. pur- 
ported to revoke the trusts relating to a 
portion of the trust funds under the marriage 
settlement of 1893, ft appointed the income 
of that portion after his death to A., ft after 
her death he appointed the c&pffchl to M. 
J. died in 1929 :—Held : (1) the lex domicilii , 
that is German law, was applicable? <2) the 
lex domicilii , in its widest sense being 
recognised by the English Cts., M. fate a 
legitimate child of J. ; ft (3) J. had validly 
exercised the power of appointment in favour 
of M. — Re Askew, Marjoribanks v . Askew, 
[1930] 2 Oh. 259 ; 99 L. J. Oh. 466 ; 143 
L. T. 610 ; 40 T. L. R. 639. 

152b. Under Legitimacy Act, 1926 (c. 60) — Death 
after marriage of parents — Before operative 
date of Act — Rights of Issue.] — M. had two 
illegitimate children, a son ft a daughter, by 
L., whom she subsequently married in 1906. 
The son died in 1919 leaving issue. L. died 
in 1919. M. died in 1928 intestate : — Reid: 
the son having died before above Aot came 
into force, his issue took no share of M.’S 
estate. — Re Lowe, Stewart v . Lowfc, [1929] 
2 Oh. 210 ; 98 L. J. Oh. 440 ; lfl L. T. 428 ; 
45 T. L. R. 484. 

152c. Meaning of “ disposition. ”] — The first 

deft, was a person legitimated by Legitimacy 
Act, 1926 (c. 60) ; ft as her parents were 
married in 1915, the date of legitimation 
was Jan. 1, 1927, being the date when the Act 
came into operation. The will of her grand- 
father who died in 1922, after a life interest to 
her father, gave certain funds to be shared 
between the “ children ” of her father who 
should survive that father. The. father died 
in 1928. Under Legitimacy Act, 1926 (c. 60), 
she was entitled to take as a “ child ” in 
respect of any “ disposition ” coming into 
operation on or after Jan. 1, 1927. On the 
one hand it was contended that the will was 
the H disposition,” ft as this came into opera- 
tion in 1922 she could not take ; ft, on the 
other hand, it was contended that the bequest 
was the " disposition,” ft, as this was con- 
tingent, it did not come into operation until 
1928 upon the happening of the contingency : 
— Held: the “ disposition ” was the will ft 
such legitimated person did not take under 
the gift to “ children.” — Re Hepworth. 
RABTAIXV. Hbpworth, [1 936] Oh. 750 ; [1936] 


Where 


PART IIL SECT. 2. 

BtQucA bn UgUimaUd per ion .] — 
an illegitimate ton legitimated 


by subsequent marriage of hie parents 
bequeaths property to bit half brother, 
born in wedlock, who predeceases him, 
mush property pastes to the issue & 
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2 All B. B. 1159 ; 105 L. J. Oh. 880 ; 165 
L.T. 260 ; 62T. L.B. 694 ; 80 Sol. Jo. 672. 


Shot. 8. — UNDER LEGITIMACY ACT, 1928 (c. 80). 
Mode of determining legitimacy.] — See 
Noe. 180a-130g, ante . 

Effect of Act — On rights of succession to 
Intestate.] — See No. 152b, ante . 


— Intestate of unsound mind.] — 

See Descent, No. 283o, poet. 

On right to take under will.] — See No. 

152c, ante. 

On nationality.] — See Aliens, No. 20a, 

ante. 

Conditions of legitimation.] — See Nos. 142a, 
142b, 142c, 142d, ante. 


Part IV. — Legal Position of Bastard. 


167. Add. Annotation: — Consd. Be Phillips, Be 
Howard, Charter v. Ferguson, [1919] 1 Oh. 
128 

161. Add. Annotations: — Retd. Be Askew, Marjori- 
banks v. Askew, [1930] 2 Oh. 259 ; Boldrini 
v. Boldrini & Martini, [1932] P. 9. 

162. Add. Annotation : — Reid. Be Askew, Marjori-, 
banks v. Askew, [1930] 2 Oh. 259. 

168. After this case add : — 

.] — See , now, Law Reform (Mis- 
cellaneous Provisions) Act, 1934 (c. 41), 
s. 2 (1). 


166. Add. Annotations : — Reid. Papadopoulos v. 
Papapopoulos, [1930] P. 55 ; Be Ross, Ross 
v. Waterfield, [1930] 1 Oh. 377. 

After this case add : — 

Right to succeed to mother on Intestacy.] — 
See Legitimacy Act, 1926 (c. 60), s. 9. 

170. After this case add : — 

Right of mother to succeed on Intestacy.] — 
See Legitimacy Act, 1926 (c. 60), s. 9. 

178. Add. Annotation : — Consd. Be Hyde, Smith 
v. Jack, [1932] 1 Oh. 95. 

179. Add. Annotation : — Reid. Be Hyde, Smith v. 
Jack, [1932] 1 Oh. 95. 


Part V. — Rights and Liabilities towards the Bastard. 


199. Add. Annotation : — Reid. Be Carroll, [1931] 
1 K. B. 317. 

200. Add. Annotation : — Reid. Be Carroll, [1931] 
1 K. B. 317. 

204. Add. Annotation: — Reid. Be Carroll, [1931 ^ 
1 K. B. 317. 

204a. S . P. Ex p. Emerson (1895), 11 T. L. R. 
218, D. C. 

206. Add. Annotation: — Consd. Green v. Green, 
[1929] P. 101. 

207. Add. Annotations : — Consd. Green v. Green, 
[1929] P. 101 ; Be Carroll, [1931] 1 K. B. 
317. 

208. Citation : — For 14 subsequent proceedings 99 
read 44 on appeal.* 9 

Add. Annotation: — Reid. Be Carroll, [1931] 
1 K. B. 317. 

210a. S. P. R. v. Ola yd on (1859), 84 L. T. O. 8. 
46. 


211. Add. Annotation : — Reid. Be Carroll, [1931] 
1 K. B. 317. 

214. Add. Annotation : — Reid. Be Carroll, [1931] 
1 K. B. 317. 

215. Add. Annotation : — Reid. Be Carroll, [1931] 
1 K. B. 317. 

225. Add. Annotations : — Consd. Be Carroll, [1931] 
1 K. B. 317. Reid. Green v. Green, [1929] 
P. 101. 

226. Add. Annotations : — Folld. Be Carroll, [1931] 
1 K. B. 317. Reid. Green v. Green, [1920] 
P. 101. 

226a. .] — In determining the question 

of thedfcustody of an illegitimate child, too 

S oung to have any views of its own, where 
tie character of the mother is not attacked, 
it is the duty of the ct. to give effect to the 
wishes of the mother with regard to the 
religion & education of her child, because, 
according to the whole tenor of the autho- 
rities, unless the character of the mother is 


PART IV. SECT. 1. 

154 1. Nulliua fl.Uu* — Extent of rule.) 
— Held : does not prevail in a ot. of eq. 
— Re Connor, [1019] 1 1. R. 361.— IR. 

PART IV. SECT. 8, SUB-SECT. 2 — 
A. (b). 

167 liL Right of Crown to escheat 

not affected — Althouoh intestate legitima • 
Heed per subsequent matrimonium, )— 
He WV [1925)2 D. L. R. 1177 : 56 
O. L. R. 611.T-CAN. 

PART V. SECT. 1. 

1981. Father'* right to custody — 
Father maintaining c&tidL ] — HeJtd : 1 Sc 
2 Viet, o. 56, s. 53. Imposed an 
obligation on tbe lather to support & 


maintain an infant Illegitimate son, 
which obligation the father was willing 
to fulfil, & had fulfilled until prevented 
by tbe mother, & the father was primd 
facie entitled to the custody ot the child. 
— He Gavagan, [1922] 1 1 . R. 148.— IR. 


206 via. .1 

Walter v. Culbertson, ri92l] s. 
490 ; 58 So. L. R. 401.— SOOT. 


Held : a parent should not be deprived 
of tbe custody of an infant unless it is 
shown that the parent has abandoned 
or deserted it, or that his oonduct has 
been such as to disentitle him to its 
custody, or that be has allowed it to 
be brought up by another person at 
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that person's expense.-*- Re P„ [1922] 
1 W. W. R. 853 ; 63 D. L. R. 430 ; 17 
Alta. L. R. 493.— CAN. 

si. M Neglected child "—Who if.}— 
An illegitimate child whose mother is 
unable to maintain it is a M neglected 
child *• within Children's Protection Act 
(Ontario), although oared St provided 
for by a third party. — Re 8. (1919), 46 
O. L. R. 46.— CAN. 

am. Equal Guardianship of Infante 
Act. R. 8. B. C„ 1924 (c. 101)— Not 
applicable to IBegiHmate child ].— Re 
S., Re Equal Guardianship op 
Infants Act, [19271 t D. L. R. SI ; 
(1927) 1 W. W. R. 441 ; 38 B. a It. 
285.— CAN. 
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such that her wishes with regard to those 
matters may be disregarded, the mother has 
a legal right to require that her child shall 
be brought up in her religion in which the 
child has been baptised. So far as religious 
education is concerned, the authorities 
require the ot.' to give the gravest con- 
sideration to the wishes of the parents ; in 
the case of an illegitimate child, of the mother. 
— Be Carroll (J. M.), [1931] 1 K. B. 317 ; 
100 L. J. K. B. 113 ; 144 L. T. 383 ; 95 
J. P. 25 ; 47 T. L. R. 125 ; 76 Sol. Jo. 98 ; 
29 L. C. R. 152, 0. A. 

227. Add. Annotation : — Refd, Be Carroll, [1931] 
1 K. B. 317. 


228. Add. Annotation : — Refd. Be Carroll, [1931] 

1 K. B. 317. 

241a. Permanent maintenance.] — (1) A 

judgment recognising the right of an ille- 
gitimate child to perpetual maintenance 
against the putative father & his estate, is 
contrary to public policy. 

(2) The right to a posthumous affiliation 
order is a cause of action unknown in England. 
— Be Macartney, Macfarlanb v. Macart- 
ney, [1921] 1 Ch. 522 , 90 L. J. Ch. 314 ; 
124 L. T. 058 ; 05 Sol. Jo. 435. 

Annotation Consd. Simona v. Simons, [1939] 1 K. B. 

490. 


Part VI. — Affiliation Proceedings and Kindred Proceedings 

under Colonial Statutes. 


259. Add. Annotation: — Dlstd. Boyce v. Cox, 
[1922] 1 K. B. 149. 

262. Add. Annotation: — Dlstd. Boyce v. Cox, 
[1922] 1 K. B. 149. 

262a. Under separation order.] — An 

unmarried woman was delivered of a child. 
The putative father made payments for its 
maintenance within twelve months. Subse- 
quently the mother married another man, who 
maintained the illegitimate child till the 
mother obtained a separation order on the 
ground of his cruelty. No provision was 
made in the order for maintenance of the 
illegitimate child : — Held : the mother was 
a “ single woman ” within JL872 Act, s. 3, the 


effect of a separation order being to confer 
on her the status of a feme sole . — Boyce v . 
Cox, [1922] 1 K. B. 149 ; 91 L. J. K. B. 122 ; 
120 L. T. 254 ; 85 J. P. 279 ; 38 T. L. R. 
51 ; 00 Sol. Jo. 142 ; 20 L. G. R. 080 ; 27 
Cox, 0. 0. 139, D. 0. 

263. Annotations : — For “ R. v . Suffolk JJ. (1884), 
12 J. P. 420 ” read “ R. v. Suffolk JJ. (1848), 
12 J. P. 420.** 

Add. Annotation : — Refd. Brown v. Leech 
(1924), 88 J. P. 208. 

264. Add. Annotation : — Refd. Brown v . Leech 
(1924), 88 J. P. 208. 

267. Add. Citation 20 Cox, O. 0. 129. 


PART V. SECT. 3. 

227 ii. .] — In the case 

of the father of a legitimate child, if he 
has not waived or forfeited his right 
by oonduot, the ot. will allow his wishes 
on religion to control the faith of the 
child, even after his death, but. In the 
case of the mother of an illegitimate 
child, will only do so so long as she is 
living, & the obligation to support the 
ohild remains. Where speoial facts 
nullify or negative the application of 
any rule of law or practice compelling 
the ot. to yield to the wishes of a parent 
as to the religion of a ohild, the ct. is 
bound solely to pay regard to the 
welfare of the child . — He Connor, 
11919] 1 I. R. 361.— IR. 


PART V. SECT. 4. 

p i. Child horn before 

Children of Unmarried Parents Act. 
1921 ( Ont .) (c. 54).] — Held : the father 
is not liable to be prosecuted. — R. v. 
O'Donnell (1923), 39 Can. Crim. Cas. 
94.— CAN. 

sn. Municipality — Child over six — 
Child Welfare Act , C. A ., 1924 At 1927.1 
— Cartier Rural Municipality e. 
Director op Child Welfare. [19311 
2D.L.R.845; 2W.W.R.7; 39 Man. 
L. R. 429.— CAN. 

so. Illegitimate Children's Act, 1927 
— Object of Act — Protection of child.}— 
MoLkllan v. Turner (1929), 1 M. P. 
R. 279.— CAN. 

PART VI. SECT. 1, SOT-SECT. 1. 

868 II. Under Children of 

Unmarried Parents Act, 1931, the 
tether of an Illegitimate ohild ti llable 
for the maintenance ft care of tae 
mother before, at* ft after the birth 
of the child, notwithstanding that the 


child Is still-born . — Re Kirkpatrick 
ft Moroughan, [1927] 3 D. L. R. 646 ; 
60 O. L. R. 496.— CAN. 

•p. Birth before passing of Children 
of unmarried Parents Act. 1923 (c. 60) 
(AUa.).b — The above Act applies, where 
Its conditions are compiled with, to a 
child born before the Aot was passed or 
came Into operation. — Anderton v. 
Seroka, ri925] 2 D. L. R. 488 ; [1925] 
1 W. W. R. 1019 ; 21 Alta. L. R. 100 ; 
affg. [1925] 1 W. W. R. 543.— CAN. 

■q. Birth before passing of Child 
Welfare Act. 1927.1 — The liability which 
sect. 145 of Child Welfare Act, 1927, 
c. 60, imposes on the father of an 
illegitimate child to contribute to Its 
maintenance extends to the main- 
tenance of a child born before the Aot 
came into force. — K arst v. Berlinski, 
[1930] 2 W. W. R. 417 : 4 D. L. R. 
884 ; 24 8. L. R. 534.— CAN. 

sr. Birth outside Alberta — Children 
of Unmarried Parents Act , 1923 (c. 60) 
( Alia .) applicable ] — Munro v. deed- 
ham, [19261 2 dTL. R. 604 ; [1925J 1 
W. W. R.1113 ; 21 Alta. L. R. 75.— CAN. 

PART VL SECT. 1, SUB-SECT. 2. 
ft. Application for preliminary ex- 
penses — Proof of pregnancy — Suffi- 
ciency.) — On the hearing of an applica- 
tion for preliminary expenses under 
Child Welfare Act, 1923, the only 
evidence to prove that the woman was 
quick with child was a medical 
certificate which was in the following 
terms, ; “ I have this day examin ed 

W. ft find that she is pregnant. I 
estimate the period of gestation a# 
about 44 to 5 months ” : — Held : this 
did not amount to proof that she was 
quick with child as required by Child 
Welfare Aot, 1923, s. 70, ft the magis- 
trate had no jurisdiction to m a k e 
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an order. — Ex p. Fahey (1929), 29 
8. R. N. S. W. 362 ; 46 N. S. W. W. N. 
136.— AUS. 

•v. Whether mother must be unmarried.) 
— The mother of an illegitimate ohild has 
the right to apply under Child Welfare 
Act. 1924, for a summons or warrant 
against the alleged father only If she 
is unmarried. Under the law of 
England as it stood on July 15, 1870, 
a husband is responsible for the 
maintenance of all the children of his 
wife born before her marriage to him, 
whether they were legitimate or 
illegitimate ; and that semole Is the law 
of Manitoba.— Lang v. Davis, [19301 
1W.W.E.1; 2D. L. R. 571.— CAN. 

sb. Widow.] — A widow Is an 

“ unmarried woman ” within sect. 41 
ot Child Welfare Aot, O. A., 1924.— 
Hawrysh v. Repa, [19331 1 D. L. R. 
776; 1W.W.R, 122; 41 Man. L. R. 
31; 59 O. O. O. 217.— CAN. 

sd. Divorced woman .] — A 

woman who has been married ft 
divorced & who is not now married is 
a “ single woman *’ within the defini- 
tion of " mother " in Children of Un- 
married Parents Act, R.S.B.O., 1924, 
ft is, therefore, entitled to prosecute 
affiliation proceedings thereunder.— 
Dodd v. Wilcox, [1936 J 1 W. W. R. 
98 ; [19351 4 D. L. R. 797 ; 64 Can. 
O. 0.238.— CAN. 

g f. .] — a child bora of a married 

woman may be held to be " bora out 
of wedlock" within sect. 11 (a\ of 
Children of Unmarried Parents Act, 
1923. ft an affiliation order may be 
granted on her complaint.— K. v. K.» 
0,937] 2 W. W. R. 678. — CAN. 

PART VI. SECT. 2. 

271 111. Limitation of addon — 

What amounts to gift.}— The making of 



Omm S74 — 806a. English and Empire Digest Supplement, 

274. Alter this case add i — 


Marriage of person under sixteen.] 

— See Age of Marriage Act, 1920 (c. 36), a. 2. 

274a. After death of father.] — Be Macartney, 

Maopahlanb v. Macartney, No. 241a, ante . 

278a. .] — (1) A woman who waa with 

child went to stay at the house of her sister, 
who lived in a different petty sessional 
division from that in which the woman 
usually resided. The woman went home to 
be confined, A fourteen days after the birth 
of her child she went back to her sister & 
stayed with her for a month. Eight days 
after the commencement of this visit the 
woman applied to a justice of the peace 
acting for the petty sessional division of the 
place where her sister resided for a summons 
against the man alleged by her to be the 
father of her child : — Held : the woman 
resided in that petty sessional division within 
1872 Act, s. 3, so as to give the justices of 
that petty sessional division jurisdiction to 
make an affiliation order against the putative 
father, as that sect, did not require that the ' 
application should be made to a justice of the 
peace acting for the petty sessional division 
of the place where the woman usually or 
permanently resided. 

* (2) Where an affiliation order has been 

made which is not appealed against, or where 
there has been an appeal to quarter sessions 
against the order & the appeal has been dis- 
missed, & subsequently an application is 
made to justices to enforce the order by the 

. issue of a distress warrant, the justices have 


no jurisdiction to enter into any inquiry as 
to the validity of the original order. — R. v. 
Lancashire) X J., Em p. Tyrhr, [19261 1 K B. 
260 i 94 L. J. K. B. 831 ; 182 L. T. 882 ; 
89 J. P. 17 ; 41 T. L. B. 103 ; 69 Sol. Jo. 
194 ? 23 L. a. R. 82 | 27 Cox, 0. O. 711, 
D. O. 

280. Add* Annotation: — Retd. R. v. Lancashire 
JJ., Exp* Tyrer (1924), 88 J. P. Jo. 701. 

288. Add* Annotations : — Retd, Kenney t>. Kenney 
(1926), 133 L. T. 400 ; R, e. Howard, Ex p . 
Da Costa, [1938] 3 All E. R. 241. 

287. Add. Annotation: — Foild. R. v. Howard, 
Ex p. Da Costa, [1938] 3 All E. R. 241. 

288a. Order quashed for lack of corro- 

boration.] — Where on appeal to quarter 
sessions an order of affiliation is quashed on 
the ground of the insufficiency of the corro- 
borative evidence, the order of quarter 
sessions is a decision on the merits, & is 
final, & fresh proceedings cannot be taken 
before justices. — R. v. Howard, Ex p* Da 
Costa, [1938] 2 K. B. 644 ; [1938] 3 A11E. R. 
241 ; 107 L. J. K. B. 676 ; 64 T. L. R. 826 ; 
82 Sol. Jo. 477 ; 36 L. G. R. 406 ; sub now,* 
R. v . Essex Justices, Ex p . Da Costa, 169 
L. T. 191 ; 102 J. P. 333, D. C. 

290. After this case add : — 

.] — See, now. Bastardy Act, 1923 

(c. 23), s. 1. 

293. Add* Annotation : — Apld. Williams v * 
Letheren, [1919] 2 K. B. 262. 

306a. S. P. Dblombrb v. Fouquault (1909), 44 
L. Jo. 263. 


a sift. In the present case a pair of shoes, 
by the alleged father to an illegitimate 
child is not a payment of ** money for 
the maintenance of the child ” within 
the limitation section of Child Welfare 
Act, R. a S., 1980. — OamEUD v. 
Hendry, [1935] 2 W. W. R. 655.— 
CAN. 

•w. Who may lay complaint — Chil- 
dren of Unmarried Parents Act, 1923 
(c. 50) lAUa.). 1— The deputy A.-G. of 
Alberta may authorise another person 
to act for the Superintendent or Neg- 
lected 8c Dependent Children In laying 
a complaint under the above Act. 
Such authorisation may be sufficiently 
given by telegram. — M unro ©. Lebd- 
ham, [19251 8 D. L. R. 604 ; [19851 
1 W. W. k 1118: 81 Alta. b. R. 
75.— CAN. 

it, — — A complaint in 

question was laid by an inspector in 
the ohild welfare branch of the depart- 
ment of the A.-G. ; 8c his authority 
to lav it. which was attached to the 
complaint, purported to be conferred 
by the Acting Deputy Attorney- 
General*' : — Beta: sect. 11 of Pubue 
Service Act, R.S.A., 1988, & sect. 86 of 
Interpretation Aet, R.S.A., 1988, were 
sufficiently comprehensive to confer 
on .the Acting Deputy A.-G. the 
authority to instruct the , inspector to 
lay the information for Sc in the place 
of the superintendent of ohild welfare. 
— nJBTOBta V. NAHAYOWBKY, [1936] 3 
W. W. R. 193; 4D. L. R. 383: 64 
Oan.O. O. 896 ; 6 P. L.J. (Can.) 1&.— 
CAN. 

it . Where the affi- 

davit filed by the mother stated that 
deft, was the father of the child, not 
“really the father ** as required by 
Children of Unmarried Parents Act, 
s. 86 ? — Held: the omission of the 
word " really ** was fatal, 8c the action 
should bo dismissed. — Lancaster t. 
Vaughan (No. 8) (1984), 33 B, a R. 
440. — CAN. 

•y. JMhM to apply for 


Notwithstanding agreement between 
mother db father.]— Held : such an 
agreement does not bar another 
person's right of action under Child 
Welfare Act, 1927. — Karst v. Beb- 
linbki, [1930] 2 W. W. R, 417 ; 4 
D. L. R. 884 ; 24 & L. R. 584.— CAN. 

sz. Prooiou8 nullity decree — 

Whether tee judicata.}— In affiliation 
proceedings under Child Welfare Act, 
R.S.S., 1930, reap, raised the pre- 
liminary objections of lie alibi pendens 
db res judicata, the facts being : in an 
action in the King's Bench he had 
obtained a decree that the marriage 
solemnised between him 8c the com- 
plainant herein, of which the ohild In 

a uestion herein was an issue, was null 
: void. The complainant herein had 
counterclaimed in said action for the 
custody of said child 8c the other 
children of the alleged marriage 8c for 
an order for permanent maintenance 
by the pltf. of herself 8c said children. 
The counterclaim was dismissed. Sub- 
sequently on a second issue as to the 
custody of the child in question herein 
it was ordered that the deft, in the 
action, the complainant herein, should 
have the custody of the ohild .* — Held : 
the question of the maintenance of the 
ohild in question herein had not been 
tried or determined in the King's 
Bench 8c, therefore, that question was 
not res judicata. — Wasxlekko v. Wabi- 
LBNKO, [1937] 1 W. W. R. 129.— CAN. 

PART VI. SECT. 3, SUMEOT. 1. 


889 U Amendment of 

Where two possible fathers .}— Where an 
information was laid under sect. 118 
of Child Welfare Act, 1987, 8c the 
magistrate after hearing the evidence 
instead at discharging the alleged 
putative fattier or making an order of 
Station, eomphed with the request at 
oounsel for complainant to " amend ** 
ttmJBfocmK&&in so as to hrtas ft within 

ttone agahaet possible fathers, 8c 

02 


adjourned the hearing : — Held : what 
purported to be an amendment was 
really the taking of a new information 
8c the alleged putative father was 
thereupon entitled to an order dis- 
charging • him as putative father. — 
Westfall v. Bonner, [1931] 1 W. W. 
R. 124 ; 2 D. L. R. 779 : 25 8. L, R. 
182; reveg., [19801 W. W. R. 595 ; 4 
D. L. R. 584 ; 94 S. L. R. 688.— CAN. 

PART VI. SECT. 4. 

cl. Before whom — Judge of any 
county or district oourt in Ontario.}— 
Held : to be the effect of Children of 
Unmarried Parents Act, 1921, 8c 
Children of Unmarried Parents Aet, 
R. S. O., 1997, as amended by 19 
Geo. V., c. 28, s. 10. — Be Grawbabgeb 
5c Moyer, [1930] 4 D. L. R. 651 ; 65 
O. Dr R. 491 ; afTo*, [1930] ID. hR. 
856 ; 64 O. L. R. 630.— CAN. 

o i|. Justice of Province where 

child chargeable .}— A justice has Juris- 
diction over a complaint by a married 
' ‘ *• to be (T * 


female] 
of an 


delivered 

likely to be 


chargeable to the Pr o vince, although 
she has a settlement in another Pro- 
vince. — Re Moncton, Rodenhj&*« vu 
Steeves, [1934] 1 D. L. R. 651 ; 61 
aao.tti- can. % 

994) i. Children of Un- 

Parents Aet, 1987, s. 91— 
Whether retr o spect iv e .) — A pr oce e ding 
to obtain an affiliation or&pg against j 


married 


as the father of an illegitimate child 
Oct. 13, 1985, was 
• of 

_ Act, 

1921, & continued after Ohfldrenof 


borne by W. on 

tmoDoed node 

Idren ot Unmarried 


the prevision* at 
~ Parents ‘ 


Unmarried Parents Act, 1927, came 
into fores upon reosivtag the royal 
as s ent cm Apr. 5, 1927. Some evi den c e 
was taken hi June, 1997, A on June 89 
an order was woMued by a 

from 


•set. 25 of 


Vo!. nL— Bastardy. Oases *l8~m 


818. Add* Annotation : — Held* Thomas v. Jo&eo, 
{1020] 2 K. B. 899. 

820. Jldd. Annotation : — Consd. Holland v. Roberts 
(1988), 158 L. T. 313. 

821* Add Annotation : — ReM. Thomas v, Jones, 
[1920] 2 K. B. 399. 


822. Add* Annotations : — As to (2) Distd. Jones v. 
Thomas, [1934] 1 K. B. 323. Generally, Retd. 
Thomas v. Jones, [1921] 1 K. B. 22. 

823. Add Annotations: — Consd. Thomas v* Jones, 
[1921] 1 K. B. 22 ; Holland v. Roberts (1938), 
158 L. T. 813. 


applicable to the proceeding though 
not in foroe when ft wae commenced. 
Above eeet. providing that no order 
of affiliation shall be made upon the 
evidence of the mother of the child 
unless her evidence is corroborated 
by some other material evidenoe, is 
an enactment governing procedure 
only, ft had effect from the time of 
its ooming Into foroe with respect to 
any order made thereafter, Sc whether 
or not the proceeding was oommenoed 
before or after the enactment came 
into foroe. — Re Wicks St Armstrong, 
[1988] 8 D. L. R. 210 ; 49 Can. Grim. 
Oas. 881 : 61 O. L. R. 667.— CAN. 

K (p. 894) II. Thai husband 

not jmher — Illegitimate Children Act, 
R.8.N.8., 1983.] — A married Informant 
may give evidence in bastardy pro- 
ceedings under Illegitimate Children ’a 
ActTRJ3.N.S., 1988, that her husband 
was not the father of her child. — 
Hantsport Town v. Pulsifer, [1983] 
4 D. L. R. 618; 6 M. P. R. 630; 
60 O. O. O. 849.— CAN. 

817 xii. Add “ revsd. sub nom. Rid- 
ley v . Whipp, 89 C. L. R. 381.** 

817 xii a. .]— An 

isolated instance of familiarity in the 
presence of a third person Sc a state- 
ment by the putative father when 
taxed with the paternity of the child 
that other men besides him could be 
the father of it. do not amount to 
corroboration under Infant Life Pro- 
tection Act. 1907, 8. 19, of the evidenoe 
of oomplafnant that deft, was the 
father of her ohlld. — Frost v. Allen 
(1019), 16 Tm. L. R. 18.— AUS. 

817 xii b. .]— Reap., 

an expectant mother, alleging she was 
with ohlld by tbe applt. lodged a 
complaint against him for the payment 
by him of the preliminary expenses 
provided for by sect. 69 of Child Wel- 
fare Aot. The evidence relied upon by 
reep. in corroboration was claimed by 
her to show opportunity for inter- 
course under circumstances rendering 
it probable that the opportunity had 
been availed of. This evidenoe was ; 
that the applt. Sc resp. were known to 
be on affectionate terms with one 
another for a long time, that they were 
known to be alone together on many 
occasions for long periods of time & 
that at a party on the date of alleged 
intercourse they went away for some 
considerable time. Sc were later near 
midnight found seated together in the 
back of a motor oar : — Held : having 
regard to present day conditions, & 
the degree of freedom allowed to young 
men Sc women, an inference could not 
properly be drawn from tbe evidenoe 
that advantage had been taken of the 
opportunity that presented itself. Sc 
there was no evidenoe in corroboration 
of the resp.'s allegations. — Re Morris, 
Ex p . Brown 0938). 89 8. R. N. S. W. 
166 ; 49 N. 8. W. W. N. 67.— AUS. 

817 xvi a. — .1 — In 

affiliation proceedings under Child 
Welfare Act, O.A., 1924 .—Held : 

complainant's evidence had been 
sufficiently corroborated. — T raoh v. 
Matxashtn, [1936] SW.W.R. 688.— 
CAN. 

817 xxxlii a. .1— In 

an action by P. against L. for lying-in 
Sc medical expenses Sc ailment for her 
Illegitimate ohlld, L. denied on oath 
P.'s allegation of seduction : — Held : 
the corroborative evidenoe in regard 
to seduction required most be evidenoe 
edit mde which was inconsistent with 

SSv'a,SSOTtL D S. .Wat? 


testified W 


817 xxxlii b. 

denial of a conversation 

by independent evidenoe : — Held : , 

Implied admission whioh vested the 
evidenoe with a quality It did not 
previously possess. Sc corroboration of 
the mother's evidence In a material 
particular. — Pittman t>. Byrne, [1926] 
STa. 8. R. 207.— AUB. 

817 xxxlii o. .]— 

Evidenoe of a false denial by deft. Is 
not oorroboration, where snob denial 
is not of facts establishing, or con- 
nected with, opportunities for inter- 
course at the critical time. Sc there is 
no evidenoe of opportunity, on the 
occasions referred to, whioh can cause 
the denial to give any particular colour 
to facts which have no suggestive 
signifioanoe. — Morrison v. Taylor, 

io 9 — aus L * 62 ; [19271 AT8UB K r - 

817 xxxlii d. The 

requirement of oorroboration In a 
bastardy case does not import the 
necessity for independent testimony 
which establishes the fact of intercourse 
at a time when the ohlld might have 
been conceived. Proof of a guilty 
affection extending over or into the 
actual period may justify the inference 
of intercourse without any definite 
proof of opportunity during that 
period. It is desirable, if not essential, 
that the oorroboration of the mother's 
evidenoe should extend to cover tbe 
date of birth of the child. — Standfield 

V. Btrnb (1929), S. A. 8. R. 369.— AUS. 

817 xxxlii e. .] — It. 

r. Moore (1927), 38 B. O. R.425. — CAN. 

817 xxxlii f. 

Lucikb v. Oulletts (Sask.), [1928] 3 

W. W. R. 697.— CAN. 

817 xxxlii g. 

Arnottc. Barbour, [1985] 2 W. W. R. 
513; 3D.L. R. 289 ; 63 0.0.0.390; 
5 F. L. J. (Can.) 99.— CAN. 

317 xxxlii h. .3— 

Verebioff v. Moojeibki, [1936] 3 
W. W. R. 691.— CAN. 

317 xxxviii a. : .] 

— On a complaint that deft, had left 
his illegitimate child without adequate 
means of support, evidenoe was given 
by the oompiainant that deft, was the 
father of the child. Letters whioh 
pltf. swore she had received from deft., 
Sc which pointed to sexual intercourse 
at a relevant period, were admitted 
without objection. In one of these 
letters reference was made to the 
enclosure of £2. In another the 
writer acknowledged the receipt of 
letters from the oompiainant. Deft.'* 
eolr. tendered letters written by the 
oompiainant to deft, in one of which 
reference was made to the receipt 
of money from deft. Complainant's 
solr. also rendered a letter written to 
him by deft.*s solr., in which it was 
admitted, though paternity was denied, 
that deft, had contributed towards 
the support of a prior illegitimate 
ohlld of which the oompiainant was 
also the mother: — Held: there was 
sufficient oorroboration of the mother's 
oath that deft, was the father of hef 
child. — Callan x>. Harty, Ex v. 
Habit (1928), 22 Q. J. P. 78.— AUS. 

817 xxxviii b. .}— 

The conduct Sc words of applt. herein 


„ resp.'_ 

constitute an "aot whioh affords 
evidenoe of acknowledgment _ of 
paternity," within Children of Un- 
married Parents Act. Also, the 


mother's evidenoe as to the paternity 
of the child had been " corroborated 
by some other material evidence.” — 
Dunham*. Bradnkr, [1934} 8 w. W. R. 
67 ; 4 D. L. R. 614 ; 48 B. O. R. 608 ; 
69 O. a O. 163.— CAN. 

817x1111. .]— 

Ssmble : the mere admission by deft, 
of intercourse after the date fixed for 
conception is not oorroboration on an 
affiliation charge.— Wade v* Alder- 
man, [1084] S. A. 8. R. 108.— AUS. 

817 xlv a. .] — 

Where reliance is placed upon oppor- 
tunity of intercourse, that evidenoe 
must be supplemented by evidence of 
oiroumstanoes whioh lead to the in- 
ferenoo that it was probable that ad- 
vantage would be taken of the oppor- 
tunity. — Ridley v. Whiff (1016), 22 
a L. R. 381.— AUS. 

317 xlv b. .J — 

On the hearing of a complaint under 
Illegitimate Children's Aot, R.S.M., 
1019 (o. 92), the corroboration of tho 
mother's evidenoe required to support 
a filiation order may be supplied, not 
by mere proof of opportunity of inter- 
course, but by such proof coupled with 
tbe fact that deft, denies circumstances 
with respect to it whioh are otherwise 
proved Sc innocent in themselves Sc 
thereby gives to the proved oppor- 
tunity a different complexion from 
what it would have borne had such 
false statements not been made. — 
Bartley v. Gall. [1926] 3 D. L. R. 
685 ; [1026] 2 W. W. R. 660 ; 36 
Man. L. R. 200.— CAN, 

317 xlv o. No 

proof of receipt of letters .) — SIEVE* 
WRIGHT v. Kjronevtxt, [1982] 1 

W. W. R. 837 ; 2 D. L. It. 809 ; 26 
Alta. L. It. 298.— CAN. 

817 xlvd. — Failure 

of defendant to call evidenoe or give 
evidence himself .] — Held: deft.*s con- 
duct did not afford oorroboration of 
pltf.'s case. — Faddes v. M'Neibh, 
[1923] S. O. 448.— SCOT. 

817 xlv •. Mis- 

conduct prior to possible time of con- 
ception.) — In affiliation oases evidenoe 
is admissible of mlsoonduot by deft, 
with the person on whose behalf the 
order is sought previous to the period 
when the conception must have 
occurred. — Monro v. Krause, [1981] 8 
W. W.R.685; 4 D. L. R.120; 66 Oan. 
O. C. 311; 25 Alta. L. R. 486.— CAN, 

317 xlix a. — .] — In 

an action of affiliation it was proved 
that pursuer had sexual intercourse 
with the defender between Dec. 7 
Sc Deo. 14, Sc that she had previously, 
between Nov. 7 Sc Nov. 20, had sexual 
intercourse with another man. She 
menstruated normally from Deo. 1 to 
Deo. 6. The child was bom on 
Sept. 4, a date consistent with the 
paternity of either man. The medioal 
evidenoe established that menstrua- 
tion after conception was very un- 
common, but not impossible : — Held: 
the pursuer had sufficiently Instructed 
that defender was the father of her 
child. — Sinclair v. Rankin, [1921] 
8. O. 933 ; 68 8c. L. R. 624.— SCOT. 

817 xlix b. .]— Mere 

promiscuity of sexual Intercourse with- 
out evidenoe that such intercourse 
takes place as a means of gain does not 
justify a finding that a woman Is a 
common prostitute. — N icholle ejf ad- 
dick, [1927] 8. A. 8. R. 596.— AUl, 

k (p. 898) i. .]— Nepubok t\ 

Saubkk, [1938] 3 W. W. R. 653.— CAN. 

qT(p. 398) I. -.]— In an 
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Oases 885a— 846, 


English and Empire Digest Supplement. 


825a. .] — Applt. was charged on 

complaint preferred by resp. with being the 
father of a Dastard child of resp. Applt. was 
a fanner & a bachelor. Resp. was his house- 
keeper. On the morning of the birth when 
resp. was in labour, applt., who had no other 
female servant, lit a fire for her A took her 
some tea & brandy. He also sent for the 
doctor. After the birth he allowed her & the 
child to remain for five weeks & two days, 
until June 17, in his house. There was no 
evidence whether she was sufficiently re- 
covered to have left at an earlier date. 
Applt. admitted that during those five weeks 
& two days he never asked resp. who was the 
father of her child. Besp. in her evidence 
said that during that time, though she did 
not fix the date except that it was before 
June 16, she asked applt. what he was going 
to do about the child, & he said that there 
was nothing for him to do but to pay. After 
resp. had left his house she wrote him a 
letter charging him with being the father of 
tjie child, & asking him if he meant to pay 
for its maintenance. To that letter he made 
no reply : — Held : the above facts did not 
afford any evidence corroborating the evi- 
dence of resp. in some material particular, as 
required by 1872 Act, s. 4. — Thomas v. Jonhs, 
• T1921] 1 K. B. 22 ; 90 L. J. K. B. 49 5 124 

L. T. 179 ; 85 J. P. 38 ; 36 T. L. R. 872, 0. A. 

Annotations : — Oonsd. Jones v. Thomas, [1934] 1 K. B. 323 ; 

Holland v. Roberts (1938). 158 L. T. 313. Befd. R. v. 

Atkinson (1934). 24 Or. App. Rep. 123. 

825b. Letters from respondent — 

Evidence of complainant as to handwriting.] — 
Johnson v. Pritchard (1933), 97 J. P. Jo. 
754 ; 176 L. T. Jo. 389, D. 0. 

825c. .] — A false statement made 

by the alleged father before the hearing of 
the complaint in affiliation proceedings is not 
necessarily corroboration of the woman’s 
evidence in any material particular as 
required by Bastardy Laws Amendment 
Act, 1872 (c. 65), s. 4. — Jones v. Thomas, 
[1934] 1 K. B. 323 ; 103 L. J. K. B. 113 ; 
160 L. T. 216 ; 98 J. P. 41 ; 31 L. G. R. 424 ; 
30 Cox, C. C. 47, D. C. 


325d. .} — In bastardy proceedings 

brought by resp. against applt., alleging that 
applt. was the father of her child, resp. gave 
evidence that applt. had taken her home after 
a dance three miles out of his way to his own 
home, & that intercourse had taken place 
on the way. Evidence was also given by 
another girl who had been at the dance that 
she had seen applt. & resp. together on the 
road. It was suggested to resp. in cross- 
examination that applt. had refused to have 
intercourse with resp. on this occasion: — 
Held : evidence of mere opportunity was 
not sufficient corroboration within 1872 Act, 
s. 4, & in this case there was no other corro- 
borative evidence, arising either from the 
conduct of applt. or from the cross-examina- 
tion of resp. to justify the making of an order 
against applt. — Holland v. Roberts (1938), 
158 L. T. 313 ; 31 Cox C. 0. 38 C. A. 

330. After this case add : — 

.] — See , note. Poor Law Act, 

1927 (c. 14) ; Bastardy (Witness Process) 
Act, 1929 (c. 38). 

384. Add. Annotations : — Folld. R. v. Howard, 
Ex p. Da Costa, [1938] 3 All E. R. 241. 
Refd. Kenney v. Kenney (1925), 133 L. T. 
400. 

387a. Affiliation proceedings — Effect of previous 
acquittal of respondent of carnal knowledge 
of complainant.] — On an affiliation summons 
it was proved that resp. had been acquitted 
at the assizes on a charge of unlawful 
carnal knowledge of complainant, & the 
justices held that they were bound by the 
decision at assizes & stopped the case: — 
Held : the case must go back for the justices 
to determine as a whole. It was legitimate 
for them to take into account the fact that 
complainant’s story had failed to convince 
the jury, but if, after hearing the evidence 
they thought her story true, they ought to 
find accordingly. — Packer 17 . Clayton (1932), 
97 J. P. 14 ; 31 L. G. R. 98, D. C. 

345. Add. Citation .*—2 L. M. & P. 130. 


action of affiliation Sc ailment the 
proof disclosed that pursuer's child 
was born on Sept. 20, 1932. Defender 
admitted having had connection with 
purener on Nov. 19, 1931, 306 days 
before the birth of the child. Pursuer 
alleged that connection also took place 
on i)eo. 12, 1931, but this alleged act 
of connection was held not to be proved. 
Pursuer admitted having had a 
menstrual period about Deo. 6 or 
Deo. 7, 1931. There was no evidenoe 
pointing to any other man as the father 
of pursuer's child : — Held : as the 
period of 300 days elapsing between the 
last proved act of connection Sc the 
birth of the child was not an impossible 
period of gestation, the presumption. 
In the absence of evidence to the con- 
trary, was that defender was the ! 
father of the child : & further, that 
defender had failed to displace this 

S resumption : Sc decree granted.— 
amieson v. Dobie, [1935] S. O. 415. — 
SOOT. 

b (p. 899) 1. After prescribed 

period.) — Where an application for an 
application order Is made within the 

E reecribed period, but no appointment 
1 served, it must be deemed abandoned 
Sc a seooud application after the pre- 
scribed period Is invalid. — He Stone Sc 
Reynolds, [1934] 9 D. L. K. 70 ; O. R. 
m.— CArf. 


PART VI. SECT. 6. 

e I. Necessity for proof of father* 8 

means.] — Sect. 11 (1) of Children of 
Unmarried Parents Act, 1923, provides 
that “ the judge, upon proof of the 
service of the summons or ... & upon 
Buffloient evidence being adduood before 
him as to the fact of paternity & of the 
means of the putative father, may make 
an order declaring the putative father 
to be the father of the child & requiring 
him to make to the Superintendent 
any or all of the following payments " 

Held : in the absence of suoh evi- 
dence ** of the means " of deft, the 
judge has no jurisdiction to make the 
order. — Nikeforuk v. Elkow, [1938] 3 
W. W. R. 473 ; 4 D. L. R. 721 ; 71 
Can. C. C. 43 ; 8 F. L. J. (Can.) 195.— 
CAN. j 

C I. No evidenoe of means <£ 

expenses .] — -An order made under 
Children of Unmarried Parents Act, 
1923 (c. 50) (Alta.), fixing amounts to 
be paid by the putative father set 
aside, where it was made without 
evidenoe being adduced as to bis 
means, the expenses incurred by the 
mother, or the respective abilities of 
the parents to provide for the child. 
— Andekton v. Skroka, [1925] 2 
D. L. R. 912: [1925] 2 W. W. R. 433 ; 
21 Alta. L. R. 362.— CAN. 


g fi. Variation of order. ] — Where 

the mother craved an increase because 
of the cost of living due to the war : — 
Held : the amount of inlying expenses 
be unaltered, but decree granted for 
4s. 6d. per week, in name of aliment, 
permission being granted to deft, to 
apply to the ot. should a change of 
circumstances arise. — Forbes v. Mat- 
thew, [1919] S. C. 242 ; 56 So. L. R. 
137.— SCOT. 

g ill. .] — The true criterion in 

Scotland Is, not the rank or financial 
position of the parties, but the support 
beyond want which must be accorded 
to an illegitimate child. — F raskk r. 
Campbell. (1927) 8. O. 589.— SCOT. 

g Iv. Effect of IUegUimaU 

Children's Act , R.8.N.8. , 1923, tit. II). 
— Cta trying actions for maintenance 
cannot, by means of Illegitimate 
Children's Act, R.S.N.S., 1923, Pt. II.. 
order payment of maintenance of a 
sum in excess of their ordinary juris- 
diction. — Lake v. Wilcox. [19341 2 
D. L. R. 139 ; 7 M. P. R. 298 ; 61 
C. a a 394.— CAN. 

348 1 a. .}— Under Illegitimate 

Children's Act. R.S.N.8.. 1923. s. 12. 
one found to be the putative father 
must pay the sum fixed by the order, 
or give a bond. — Ov e r se ers or Poor 
v. Rondeau. [1937] 1 D. L. R. 801 ; 




VoL IIL — Bastardy. Oases 858a— 889. 


858a. .] — An order of bastardy stated 

to be made upon the oath of the wife, 
otherwise, is good ; for it will be presumed 
that the non-access of the husband was 
proved by competent witnesses on oath other 
than the wife ; or if proved by her also, that 
the judgment of the justices was founded on 
the other proof. — R. v. Luffh (1807), 8 East, 
108; 103 E. R. 316. 

Annotations .* — Retd. R. r. Sea (1809), 11 East, 132 ; R. * 
Hartington (1816), 4 M. & S. 669 ; Head 0 . Head(1823)» 
1 Slm.lt St. 160 ; R. v. Sourton (1836), 2 Har. Sc W. 209 » 
Morris «>. Davies (1836-7), 6 OL Sc Fin. 163 : R. 0 . King's 
Lynn Recorder (1846), 3 Dow. & L. 726 ; R. v. Shipper* 
bottom (1847), 10 Q. B. 614; Ormerod v. Chadwiok 
(1847), 16 M. 8c W. 367 ; R. 0 . Oolllngwood (1848), 12 

Q. B. 681 ; R. t>. Grafton (1848), 3 New Mag. Cas. 2 ; 

R. e. Pllklngton (1863), 2 E. & B. 646 ; Legge 0 . Edmonds 
(1855), 25 L. J. Oh. 125 ; Ex p. Baker (1857), 7 E. & B. 
697 ; Yates 0 . Ohippindale (1862). 11 O. B. N. S. 512; 
Tumook 0 . Turn 00 k 8c Turnook (1867), 36 L. J. P. 8c M. 
85 ; Re Parson's Trust (1868), 18 L. T. 704 ; R. 0 . Suffolk 
Justices (1848), 12 J. P. 426 ; Jones 0 . Davies, [1001] 1 
K. B. 118 ; Webb 0 . Murrel (1904), 68 J. P. 104 ; Brown 
0 . Leech (1924), 64 L. J. K. B. 48 ; Russell 0 . Russell, 
[1924] A. C. 687. 

365a. Revocation of order — Mother convicted of 
perjury.] — B atchelor v . Smith (1935), 7 ) 
Sol. Jo. 49, D. O. 


366a. Variation of order — Adjudication of paternity 
— “ Fresh evidence.**] — On the application 
of reap., justices made an order adjudging 
that applt. was the father of her illegitimate 
child, & ordered him to make her a periodical 
payment. On a subsequent application by 
applt. under Criminal Justice Administration 
Act, 1914 (c. 68), s. 30 (3), to revoke the 
whole order, he tendered fresh evidence, 
which went only to show that he was not the 
father of the child. The justices refused to 
hear it, holding that they had no power to 
deal with that part of the order which 
adjudged the paternity: — Held: (1) the 
justices were right ; (2) (Avory & Shear- 
man, JJ.) there being nothing to show that 
the evidence tendered was of facts which had 
occurred since the original hearing, or had 
come to the knowledge of applt. since the 
hearing, that evidence was not “ fresh 
evidence ” within sect. 30 (3). — Colchester 
v. Peck, [1926] 2 K. B. 366; 95 L. J. K. B. 
1038; 135 L. T. 32; 90 J. P. 130; 42 
T. L. R. 535 ; 28 Cox, O. C. 225, D. 0. 

Annotations: — Am to (1) Folld. R. 0. Oopest&ke, Exp . Wllklu - 
non (1926). 90 J.P. 191, Consd. Batchelor 0 . Smith (1935), 
79 Sol. Jo. 49. 


366b. .] — (1) Criminal Justice Ad- 

ministration Act, 1914 (c. 38), s. 30 (3), while 
empowering justices to deal generally with an 
existing bastardy order, does not enable them 
to revoke that part of the order which con- 
sists of the adjudication of paternity. 

(2) “Fresh evidence" must be of such a 
character that not merely is it relevant, but 
of such importance that it would have affected 
the judgment of any one if they had had the 
opportunity of hearing it at the original hear- 
ing of the case. — R. v. Copestake, Ex p. 
Wilkinson, [1927] 1 K. B. 468 , 96 L. J. K. B. 
65 ; 136 L. T. 100 ; 90 J. P. 191 ; 24 L. G. R. 
562, 0. A. 

Annotations : — As to (1) Consd. Batchelor 0 . Smith (1935), 72 
Sol. J o. 49. Am to (2) Consd. Nicholson 0 . Inverforth (1935), 
79 Sol. Jo. 816. 

367. Add. Annotation : — Refd. Grocock v. Gro- 
cock, [1920] 1 K. B. 1. 

367a. Justices* discretion.] — Under 1872 

Act, s. 4, the magistrate has a discretion as to 
whether he will grant or refuse an order for 
payment of arrears due under an affiliation 
order, but he has no discretion to grant an 
order for payment of a portion only of the 
arrears enforceable by law. — Grocock v. 
Grocock, [1920] 1 K. B. 1 5 88 L. J. K. B. 
1068; 121 L. T. 460; 83 J. P. 185; 36 
T. L. R. 509 ; 63 Sol. Jo. 627 ; 17 L. G. R. 
623 ; 26 Cox, 0. O. 485, D. O. 

Annotation: — Reid. Colchester 0 . Peck, [1920] 2 K. B. 366. 

368. Add. Annotation : — Refd. Horsfield v. Brown, 
[1932] 1 K. B. 355. 

871. Add. Annotation : — Consd. Horsfield v. Brown, 
[1932] 1 K. B. 355. 

372a. Application tor warrant — Jurisdiction 

of Justices to question validity of affiliation 
order.] — R. v. Lancashire JJ., Ex p. Tyrer, 
No. 278a, ante . 

375. Add. Annotation : — Consd. Firman v. Royal, 
[1925] 1 K. B. 681. 

379. Add. Annotations : — As to (1) Apld. Grocock v . 
Grocock, [1920] 1 K. B. 1. Expld. Colchester 
v. Peck, [1926] 2 K. B. 366. 

384. Add. Citation : — svJb nom . R. v. Smith, 55 
L. J. M. 0. 147. 

389. Add. Annotation : — Refd. Jones v. Birch 
Bros., Ltd. (1933), 49 T. L. R. 686. 


aubnom. Re Rondeau (1937), 11M.P.R. 
362; 68 Can. C. 0. 132.— CAN. 

PART VI. SECT. 6. 

871 II. .] — Where, upon an 

application under seet. 128 (5) of Child 
Welfare Act, R.S.S., 1930, the puta- 
tive father did not show that efforts 
had been made by him to comply with 
the filiation order Sc the evidence 
showed that he had treated it with 
contempt Sc had paid not the slightest 
attention to its terms, an order of 
Imprisonment was directed. — W br- 
ohola 0. Foknajliuk, [1934] 2W.W.R. 
643.— CAN. 

•t. Imprisonment — Failure to pay 
aliment — Offer by father to maintain 
ihQd in his home.Y -~ In an application 
under Civil Imprisonment (Scotland) 
Act, 1882, s. 4, by the mother of two 
illegitimate daughters for warrant to 
mprison the father. In respect of his 
failure to obtemper a charge proceed* 
Jig upon a decree for payment of 
aliment unto the children respectively 


attained fourteen years of age, the 
Sheriff, notwithstanding an offer by 
the father, a married man, to maintain 
the children, who were then over ten 
years of age. In his own home, granted 
warrant or Imprisonment. The father, 
having sought to suspend the charge 
Sc warrant, thermother contended that 
his offer of maintenance should not be 
entertained, in respect that, nnder 
the decree for aliment which was still 
current, his obligation oould only be 
discharged by money payments : — 
Held : (1 ) a father's option at common 
law to maintain his illegitimate ohild 
in his home. If a boy after the age of 
•even. Sc if*a girl after the age of ten, 
was not excluded by the fact that at 
the date of such an offer of maintenance 
a decree against him for aliment was 
still -current ; (2) In view of the bond 
fide offer of maintenance here made, 
the com plainer was not a person 
wilfully refusing to pay aliment within 
Civil Imprisonment (Scotland) Act, 
1882, s. 4, Sc charge Sc warrant sus- 
pended. — Macdonald 0 . Dunoon, 
[1929) S. a 172.— SOOT. 

Q5 


•w. Effect .) — A filiation order 

under Child Welfare Act, O. A., 1924. 
0 . 30, provided that. In the event of 
the accused falling to give the bond or 
making the cash payment required 
of him by the order, he should be com- 
mitted to gaol for 12 months. On 
appealing from the order the accused, 
not wishing to go to gaol pending the 
hearing of the appeal, gave the bond 

S rovided for by sect. 68 (b) of sold Act. 

[Is appeal was dismissed ; &, none of 
the directions of the filiation order 
having been complied with, his bonds- 
men delivered him into custody. Sc he 
was committed to gaol Sc served the 
prescribed term. An action was then 
brought by the mother on the bond 
given in respect to the appeal : — Held : 
the serving of the term of imprison- 
ment did not satisfy his obligations on 
the filiation order Sc pltf. was held 
entitled to judgment ; nut she oould 
not recover more than the amount 
presently In default under siad order.- 
BOTAX 0 . Kobvlanski, [1929) 1 
D. L. R. 867 ; 1 W. W. R. 364 ; 38 
Man. L. R. 89.— CAN. 
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SW. AM. AnmAMm R»fd. 
gart, [1088] JK.E 447. 


Mandand v. Tag* 


SOft, Afto» this gam add :— 

— .] — Sae, new* Summary 

JudadMIm Act, 1870 (e. 49 )* m. 8 fi* 47 * 

1 — Hew evMeaoe.] — Complainant in 

an affiliation summons was a married woman 
wtio was not living apart from her husband 
at the material date, A an order on the 
evidence A on his own admission was made 
against one M. After the time for appealing 
against this order had expired, the rale in the 
present ease was obtained on an affidavit by 
complainant's husband that he had cohabited 


with complainant at, the material date A 
could have bean the father of the child : — 
MM : the question of access or non-access 
was a question of tact for the justices, from 
urhieh they were entitled to find that M* was 
the ehSd’s father; the oh would not, in 
support of a rule for a rehear a case 

upon further evidence on a disputed question 
of fact, & perform the function* of quarter 
sessions,, to which, owing to lapse of time* an 
appeal couM not be made,— »R» v, Mabwham, 
Wx p. MARSH U923h «.T Sol. Jo. 318. 

u — Sufficiency ef oocrohcraticnj — 

On a bastardy su mm on s justice*, having 
heard the evidence of the mother A such other 


PART VI. SECT. 7, SUB-SECT. 2. 

400 1L Irregularity or 

Illegality in proceeding #.1 — Illegitimate 
Children's Act, R S.S.1920(o.l6«),*10, 
gives the ct, power at the instance of a 
putative father to rescind or vary an 
order. He thus has a means of relief, & 
ssrtforori may in the discretion of the 
superior ot. be refused. — Dwyer e. 
Bulbkck, [1928] 1 D. L. R. 897 ; 89 
Oui. Grim. Oas. ISC : 16 Bask. L. R. 
IS j [19211 8 W. W. R. 391.— CAN. 

k rl* — — Refusal to vary or 

rescind order,) — The magistrate has no 
discretion to refuse to hear an applica- 
tion, but after hearing it he may refuse 
to reeoind or vary us order. If the 
magistrate refuses to hear the applica- 
tion, appoL Is entitled to a prerogative 
writ of mandamus to compel him to do 
sow — W hkatlbt e. Howard. [1923] 3 
W. Ij. R. 288 : t W. W. K. 942.— CAN. 

yi. .] — Notloe of an appeal 

from an order of filiation made under 
Child Welfare Act. O. A., 1924, o. 30, 
was given within 10 days of the making 
ft date of the formal order. The 
judge had three days previously, ft 
after the hearing, endorsed on the 
Information an entry which inoluded 
the words, 44 Remanded until Friday,** 
“ Filiation order granted.** At the 
adjourned sitting ne made another 
such entry which repeated ft supple- 
mented the previous entry, ft he then 
signed ft dated the formal order. On 
the appeal, the oounty ot. judge held 
that said first entry constituted the 
order provided for m aeot. 750 (6) of 
the Criminal Code, made applicable 
by sect. 70 of the Child Welfare Act, 
ft sustained the preliminary objection 
that the notice of appeal had not been 
filed within 10 days " after the oon- 
viotion or order.** An application for 
mandamus was dismissed. On appeal 
therefrom : — Held .* the appeal should 
be allowed ft a mandamus issued as 
prayed for. — Danielson v. Thoroar- 
bon. J1930I 8 W. W. R. 104; [1981] 
1 D. L. R. 199 ; 89 Man. L. R. 182.— 
CAM. 

— ?>n* appeal^to**!^ ty^t?*7u3^ 
from an order of filiation made against 
deft. In a bastardy case by a stipendiary 
magistrate, the judge, after rehearing 
the oase, disbelieved the evidence of the 
mother, who was oontradloted In im- 
portant particulars by independent 
witness wt ft oontradloted her evidenoe 
before the magistrate, as to the pater- 
nity ot the wild : — add : the. appeal 
from the oounty ot. judge must be 
dismissed. — M ulqbave c. Glanobt 
(1925)758 N. 8. R. 105.— CAN. 

y lii, At uM place,} — In a oom- 

* * ' under Children of Unmarried 
„ Act, £TTb.O. 1984 (o. 84), 
a. 7 (i % “ the cause *’ of the complaint 
within Summary Convictions Act, 
R.8.B.O., 1984 (0.845), s. 77, is the 
seduotfon k not the birth of the child ; 
ft an appeal from the dismissal of the 

la PfM W lif fes Jjg &ra to Ox* 

oounty ot. neamfoiS place where the 
•eduction occurred. — Ferguson v. 


Taylob (B. 00, [19301 8 W. W. R. 
208 ; 46 Can. Crim. Oas. 149.— CAN, 

y lv. Hot to Court of Appeal— 
From Juvenile Court fudge under Child 
Welfare Act ,) — Re KwASNlOfq ft 
Lamont, [1988] 2 W. W. R, 488 i 3 
D. L. R. 370 ; 40 Man. L. R. 555 ; 58 
C. 0. 0. 368.— CAN. 

y v. From King's Bench Judge 

under Child Welfare Act {SaekX } — 
Olson v . PoLUtRD, [1933] 8 W. W. R. 
679.— CAM. 

d i. Under Illegitimate Children's 

Act, R. S . 5., 1920 (c. 156),) — An order 
made by a magistrate under s. 5 of the 
above Act may be varied by him on 
the application of either of the parties 
under s. 9, ft may be rescinded or 
varied by him on the application of the 
putative father under s. 10. — Whbat- 
lbt v, Howard, [19231 3 D.LR. 288 ; 
JW.W.R, 948.— CAN. 

sx» Compliance with order — Whether 
condition precedent to appeal.) — It Is not 
a condition preoedent to the bringing of 
an appeal by a deft, from an order under 
Children of Unmarried Parents Act. 
1924 (c. 84). as amende:!, that proof 
be furnished that he has complied 
with the terms of the order. — H ynes 
v. Alton (B. C.), [1928] 3 W. W, R. 
261.— CAN. 

sy. To Supreme Court — What court 
may consider.]— In an appeal on a 
point of law under Destitute Persona 
Aot, 1910, from an affiliation order, 
on the ground that complainant** 
evidenoe was not corroborated in a 
materia] particular as required by 
sect. 10 of that Act. the magistrate's 
notes of evidenoe should be Incorporated 
In ft form part of the oase on appeal, 
ft the discretion to admit evidenoe 
under seot. 68 of the Act not strictly 
legally admissible belongs solely t© 
the magistrate ft is not oontrollabls 
by the Supreme Ct. The latter ct., 
however, is entitled to have regard to 
the nature of such evidence, once 
admitted, when considering whether 
the evidenoe submitted as corrobora- 
tive may be regarded as such, its proper 
function on an appeal on a point ot 
law being to determine whether there 
was evidenoe which was corroborative : 
ft if there was such evidenoe, it is not 
for the Appellate Ot. but tor the 
magistrate to determine whether or 
not the evidenoe satisfied him. Qu, t 
whether the Appellate Cfc. on appeal 
on a point ot law Is entitled to treat 
as earroborcAi^s evidence not relied 
on by the magistrate as eoRoborative. 
—ANSON «. PABKBB, [19881 N. Z.L. R. 
490.— N.Z. 

sa. Failure to appear before 

county court.} — Failure to oppose before 
the oounty ot. on appeal tro~ ~~ 
made *■ 


affiliation 


by justices 

. from appealing to the 
.-r-OVBBBBBBS OF POOR C. 

I .-aSSlA.”' 

pnm tram . ewmottoa mte 
06 


Aot; 


was _ 

of a point; 

the ct. : — Seld : 
the Aot tor i 
expired, appit. 

another notice ot appeal ftprope 
A . ^ TNJBB V ' 


P * OT -*’- of 

of 

ie allowed by 
_ not having 
a right to serve 
_>peal ft properly 
prove his right to appeal.— H tnbb « . 

id. Notice of appeal— Contents.) — 
Notice of appeal under Children of 
Unmarried Parents . Act Amendment 
Aot, 1927, s* 6 (8) («), must designate 
the proper sittings at which the appeal 
should be heard, ft irregularity is fatal 
to the appeal. — Ooilvib v. Finley 
(1981),* 46 B. O. R. 76, — Sub nom. R. e. 
Ooilvib, Re Ooilvib v . Finlby (1931), 
57 C, O. C. 195.— CAN. 

sk. — .] — An appeal from 

the dismissal of an information laid 
by an unmarried woman under Child 
Welfare Aot against the alleged puta- 
tive father was dismissed on the 
grounds that the notloe of appeal was 
invalid in that it stated that the appeal 
was to a oounty ct. other than the 
proper oounty ct. ft it did not set forth 
with reasonable certainty the order 
appealed from. On appeal: — Held: 
the appeal should be allowed ft the 
appeal to the oounty ot. judge remitted 
to him for hearing.— 8 ywack v. 
Hrubkniuk, [1937] lw. W. R. 225 ; 
1 D. L. R. 785 : 67 C. O. C. 395 ; 
44 Man. L. R. 50T. — CAN. 

to. To Superintendent of Neg- 

lected Children— When necessary .) — 
Notice to the Superintendent of Neg- 
lected Children under Children of 
Unmarried Parents Aot, R.S.B.C., 
1924, need only be given on com- 
mencement of proceeding!, ft not on 
appeal.— Myixymaki v. Arnold (1935), 
63 C. O. 0. 866.— CAN. 

sq. Application by ratepayer — 
Whether appeal by mother lies.}— An 


right of appeal. — North Brook - 
FIELD OVBBBBBM V. MBZSNBR (1934), 
64 O. c, C. 117.— CAN. 

it. Dismissed 
court— Whether 



HHirvH « 

mandamu __ 

judge to hear ft < 
Donovan. J„ ; 


under. Child ’Welfare Ant." 
appealed to the oounty ot. 
dfiSKed ttoe appeal. Appfi^ ^ . 

moved ^in ^ eJgtar ^Bwb for a 

nine theampeal 

w w the 

ft on appeal' from his on" 
the appeal should be dii 

s&u^** K8T0!Waa * 

*v. From oounty court .)— An appeal 
to the county et. from a filiation ft 
uialntsnanno order was fllsmlmnil for 
want of jurisdiction on tbs ground that 
the proceedings am not in ardor. 
Applt. then moved for a 
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evidence as was produced by her So other 
evidence tendered by the person alleged to 
be the father, made an order in these terms : 
“ On hearing the complaint So the evidence 
of complainant So other evidenoe satisfactorily 
corroborating in a material particular her 
evidence So also the evidonce tendered by 
deft., So being satisfied of the truth of the 
complaint, it is adjudged that deft, is the 
putative father of the child ” : — Held : the 
question whether the evidence of the mother 


was corroborated in some material particular 
by other evidence to the satisfaction of the 
justices, was a matter to be decided by the 
justices &, even if the other evidence did not 
corroborate the evidence of the mother, the 
justices had acted within their jurisdiction. So 
a writ of certiorari should not issue to quash 
their order. — R. v. Lincolnshire JJ., Ex p. 
Brett, [1026] 2 E. B. 102 ; 05 L. J. K. B. 
827 ; 185 L. T. 141; 00 J. P. 140; 28 
Cox, 0. 0. 178, 0. A. 


It was refused on the ground that Child 
Welfare Act, 1986, s» 65, now gives 
a right of appeal from the county ct. 
Appit. then moved for a certificate that 
an appeal to the Ct. of Appeal was 
justified. It was objected that he was 


too late to that the time for appeal 
should not be extended : — Held : in 
view of the continuous effect of a 
filiation order to the fact that appet. 
had explained the delay to had at all 
times exhibited a bond fide Intention 


to appeal, the time tor so applying 
should be extended 6c the motion 
remitted. — R. «. Cleaver, He Ratter, 
f 19371 1 W. W. R. 557; 2D. L. R. 557; 
45 Man. L. R. 277 ; 68 Can. O. O. $5.— 
OAN. 
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BANKRUPTCY AND INSOLVENCY. 


Part I. — Bankruptcy Jurisdiction 


4. Add Annotation: — Retd. Re Lister, Ex p. 
' Bradford Overseers Sc Bradford Corpn., [1026] 
Oh. 149. 

16. Add. Annotation: — Held. Bundy v. Motor 
Cab Owner Drivers’ Assocn. (1930), 143 
L. T. 334. 

27. Add. Annotation: — Retd. Bowling v. CamP 
(1922), 128 L. T. 842. 

40a. . How derived .] — Re Prior, Ex p. 

Prior, No. 1548a, post . 

60. Add. Annotations : — Consd. Scranton's 
Trustee v. Pearse, [1922] *2 Oh. 87. Distd. Re 
Gozzett, Ex p. Messenger Sc Co. v . Trustee, 
[1936] 1 All E. R. 79. Apld. Re Sandiford 
(No. 2), Italo-Canadian Corpn., Ltd. v. 
Sandiford, [1935] Oh. 681. Refd. Re Wigzell, 
Ex p . Hart, [1921] 2 K. B. 835 ; Re London 
County Commercial Reinsurance Office, 
[1922] 2 Oh. 67 ; Re Wilson, Ex p. Salaman, 
The Trustee v. Keith, Prowse (1925), 133 
L. T. 814 } Re Wait, [1927] 1 Ch. 606. 

69. Add. Annotation : — Refd. R. v. Customs Sc 
Excise Comrs., [1928], A. O. 402. 

79a. Dependent on Intention ^ — Ex p. 

Blackmobb (1801), 6 Ves. 3 ; 31 E. R. 909, 

L. C. 

Annotation: — Refd. Re Bryant, Ex p. Paterson (1813), 1 
Rose, 402. 

79b. Actor.] — It is certain that no actor, 

nor any person exhibiting gymnastic feats in 
publio, nor even the proprietor of a theatre, 
would be a trader within the meaning of the 
Bkpcy. Act (Kelly, O.B.). — Speak v. 
Powell (1873), L. R. 9 Exch. 25 ; 43 L. J. 

M. C. 19 ; 29 L. T. 484. 

160a. .] — A surgeon dispensing his 

own medicines: — Reid: a trader within 
the bkpt. law. — Nicholson v. Cooper (1858), 
31 L. T. O. S. 184. 

177. Add. Annotation: — Refd. Bonham v. May- 
cock (1928), 138 L. T. 736. 

190a. Theatrical proprietor.] — Speak v. Powell 
No. 79b, ante. 

196. Add. Annotation: — Gonad. Re Debtors (No. 


836 of 1985), Petitioning Creditor v. Debtors, 
[1936] 1 All E. R. 875. 

199. Add. Annotation: — Folld. Re Debtors (No. 
836 of 1935), Petitioning Creditor v. Debtors, 
[1936] 1 All E. R. 876. 

207a. Business abroad — Branch in England — 
Assignment for benefit of creditors operating 
by foreign law.] — A foreigner resident abroad 
but trading in England does not commit an 
act of bkpcy. within 1914 Act, s. 1 (1 ) (a), (2), 
by executing abroad a deed of assignment of 
his property for the benefit of his creditors 
generally, Sc intended to operate according 
to the law of that foreigner's domicil. — Re 
Debtors (No. 836 of 1935), [1936] Oh. 622 ; 
105 L. J. Ch. 2tf5 ; sub nom. Re Debtors (No. 
836 of 1935), Petitioning Creditor v. 
Debtors, [1936] 1 All E. R. 876 ; 154 L. T. 
692 j 52 T. L. R. 478 ; 80 Sol. Jo. 404 ; 
[1936-7] B. Sc 0. R. 75, 0. A. 

218a. S. P. R. v. Cole (1698), 12 Mod. Rep. 243 ; 
1 Ld. Raym. 443 : Holt, K. B. 360 ; 88 E. R. 
1293. 

Annotation : — Refd. Bolton v. Hodges (1832), 0 Bing. 366. 

218b. S. P . Re Cooke, Ex p. Adam (1813), as 
reported in 1 Ves. Sc B. 493 ; 2 Rose, 86 ; 35 
B. R. 191. 

Annotation .—-Raid. Re Smedley (1864), 10 L. T. 482. 

223a. .] — A person who buys goods 

under age cannot, when he comes of age, 
be bkpt. in respect of them. — W hitlock’s 
Case (1725), Cas. temp. King, 46 ; 25 E. R. 
215. 

224. Add . Annotation : — Apld. Re L. A. Sc B. P. M., 
Official Receiver v. The Debtors (1926), 95 
L. J. Oh. 258. 

226. Add. Annotation : — Apld. Re L. A. Sc B. P. M. f 
Official Receiver v. The Debtors (1926), 96 
L. J. Oh. 258. 

226a. .] — (1) In the absence of debts actually 

enforceable against them infants cannot be 
made bkpt., even on their own petition. 
(2) Qu. : whether if a receiving order Sc 
order of adjudication are made in such a 
case the official receiver can deduct his costs 
of obtaining the rescission Sc annulment of 


4 II. 


PART L SECT 1. 

-.J — Imperial Bank 


Canada v. Barber, [1921] 90 O. W. N. 
982 : 69 D. L. R. 628 ; 1 0. B. R. 486. 
— oAn. 

Mill. .] — Bkpoy. Act 

applies to debts Sc oo&traots, including 
l ea ses, existing when it oame into 
toro©.-— Re MoKat (1921), 61 O. L. R. 

O. B. R. 69; 64 D. L. R. 699.— 

PART I. SECT. 2. 

491. Reg i s tra r G en era l powers At 
jurisdiction .} — The registrar was held 
to have no Jurisdiction to ssssss the 
damages sustained by a Sim of traders 
by reas o n of an interim receiving order 
made upon the petition of a oo. Sc 
afterwards rescinded. While the rede- 
tsar has Jurisdiction under Bkpoy. 
Act, s. 169 (f\ to make any order or 
axerdee any Jurisdiction which by 


any rule in that behalf Is prescribed 
as proper to be made or exercised In 
chambers by the registrar, his juris- 
diction is confined solely to those oases. 
Sc does not extend to oases that are 
by the roles required to be h eard b y a 
Judge . — Re Stuart Sc Suttxrbt, 
[1980] ID.L.BL 689 ; 66 O. L. R. 
164; 11 O. JB. R. 279; ofiW 7 Jl»Sll 
1 D, L. R. 764 i 66 0. t. R. 427 ; 12 
a B. R. 267.— CAN. 

40 if. „ . 1 — A summery 

motion was made by the trustee of a 
bkpt.*s estate for an order declaring 
that he was entitled, as against two 
claimants, to the proceeds of the sale 
of certain goods. The motion was 
made returnable before the Judge in 

In bkpcy., without any authority from 
the Judge, St without the consen t of th e 
parties, assumed to hear A determine 
the application, A made a declaratory 


order: — Held : the registrar had not 
the Jurisdiction which he assumed to 
exercise. — Re Babtbam, [19301 3 D. 
L. R. 146 : 66 O. L. R. 182 ; 11 0. B. 
R. 345.—OAN. 

PART I. SECT. 3, SUB -SECT. 1. 

121 II. Debts o/ former 

bueineu unpaid.} — A person who ceases 
to o&rry on his business Sc becomes a 
farmer is not a person ** engaged 
solely in farming.” etc., so long as bis 
debts In connection with his former 
business remain unpaid. He must be 
deemed to be still carrying on that 
business until all the debts are paid. Sc 
heisnot protected by Bkpoy. Act, 

121 III. Also deattnp in 

wood .) — Pxtit v. GffUJRD, (19811 2 
ILL. R. '991 . — CAN. 



Oaaa 881 — MBs. English aud Empire 

881* Add* Annotation : — Reid. Hawkins & Sunder- 
land v. Duch4 (1921), 90 L. J. K. B. 918. 

888* Add . Annotation s : — Apld. B. v. Central 
Criminal Court JJ., Em p. L. C. 0., [1925] 
2K.B.48. Retd. Be Debtor (No. 29 of 1981), 
[1984] Oh. 280. 

869. Add. Annotation : — Reid* Re Horder, Ex p* 
Trustee, [1986] 2 All B. B. 1479. 

871a* Indemnity.] — The trustee in bkpoy. of 

a certain bkpt. alleged that the bkpt. had 
incurred a number of Ids debts on behalf of 
reaps. & applied by motion in bkpcy. 
for a Judgment against them to indemnify 
the bkpt.'s estate against such debts. Besps. 
objected that the case ought to be tried by 
the common law cts. in the usual manner : — 
Held : notwithstanding the wide jurisdiction 
conferred upon the ct. in bkpcy. by 1914 Act, 
s. 105, the practice has grown up of leaving 
to the ordinary tribunal cases which did not 
raise bkpcy. points, & in the present case the 
ordinary procedure ought to be adopted. — 
Re Horder, Ex p. Trustee, [1986] Ch. 744 ; 

M 2 All B. B. 1479 ; 105 L. J. Ch. 382 ; 

. Jo. 672 ; [1936-7] B. & O. R. 102. 
888. Add* Annotation Apld. Re A Debtor, [1922] ' 
2 Ch. 470. 

889. Add. Annotation: — Consd. Re A Debtor, 
[1922] 2 Oh. 470. 


Digest Supplement. 

889a* — .1 — A debtor cannot 

avoid the operation of a bkpcy. notice, served 
upon him in England, by himself during the 
currency of the. notice petitioning for & 
obtaining an award of sequestration of his 
estate under Bkpcy. (Scotland) Act, 1918 
(c. 20). A receiving order made In pursuance 
of the bkpcy. notice in England will, there- 
fore, be valid, & cannot be set aside on the 
ground of the sequestration. — Re A Debtor 
(No. 199 OF 1922), [1922] 2 Ch. 479; 91 
L. J. Ch. 577 ; 127 h. T. 882 $ 38 T. h. B. 
683 ; 66 Sol. Jo. 521 ; [1922] B. 4s C. B. 
151, 0. A. 

890a. .] — Re A Debtor 

(No. 737 OF 1928), No. 957a, poet. 

395a. What is a British Court — Jerusalem District 
Court.] — The High Ct., being satisfied by 
evidence that the Jerusalem District Ct. 
was a British ot. having jurisdiction in 
bkpoy. within sect. 122 of 1914 Act, made 
an order requesting that ct. & all other cts. in 
Palestine having jurisdiction in bkpcy. to aid 
the High Ct. to effect service of a notice of 
motion upon a reap, resident within its juris- 
diction, & to aid in other matters in connection 
therewith. — Re Gregory (Maundy) (No. 396 
of 1933), Trustee v. Jerusalem (Patriarch) 
(No. 2) (1934), 103 L. J. Oh. 267 ; [1934] B. & 
0. B. 63. 


PART h SECT. 4j SUB-SECT. 2. 

•». Superior Court.) — Tbe 

Superior Ct. sitting in any provincial 

J udicial district has jurlsaJotion to 
tear a petition in bkpoy. served upon 
a debtor residing Sc doing business in 
any part of the province. — Boily r. 
McNulty, [1928] 1 D. L. R. 926; 
£928] S. O. R. 182 ; 8 O. B. R. 666.— 

PART I. SECT. 4. SUB-SECT. 4. 
Basil. .1— Tbe juris- 

diction ot tbe Bkpoy. Ct. Is confined to 
the administration by tbe trustee of 
tbe bkpt. 'a estate Sc does not extend to 
persons or matters outside the Bkpcy. 
Act ; therefore a claim by tbe trustee 
with respect to tbe estate against a 
stranger to the estate is not subject to 
the Bkpoy. Ot.'s Jurisdiction. — Btobik 
Forlokci Assets, Ltd. t. Beck, [1932] 
1W.W.H. 822.— CAN. 

843 I. With intent to defeat 

creditor*.) — If debtor before bis bkpcy. 
pays money fraudulently, with & view 
to oonoealing from bis creditors his 
assets, tbe ot. will order repayment of 
such money.— Re Cohen 9c Swhioman, 
Ex p. Rosenberg. 11926) l D. L. R. 
248 ; 6 O. B. R. sJe.— CAN. 

PART I. SECT. 6. 

884 sir. — - Power of Scottish Court 
i o oonfirtn foreign sequestration dt to 
authorise sole of proverb in Scotland.) — 
A petition was presented by the official 
receiver appointed by the Ot. of Chile 
In the sequestration of tbe estates of a 
deceased person resident there, craving 
the ot. to confirm the Chilian sequestra- 
tion, to authorise petitioner to 
sell Scottish heritage belonging to 


deceased's estate, & to authorise 
petitioner to uplift tbe proceeds ot 
certain Scottish policies of assuranoe 
on tbe life of deoeased. The ct. 
granted authority to petitioner to sell 
the Scottish heritage on certain terms, 
under a declaration that such sale 
should not operate conversion. Sc on 
condition that petitioner should con- 
sign the balanoe of the proceeds in the 
name of the accountant of ot. to 
abide the orders of the ct.. but refused, 
as unnecessary, the crave of the 
petition for authority to uplift the 
proceeds of the policies of assuranoe. — 
Araya e. Ooohill, (1921] S. 0. 462; 
68 So. L. R. 396.— SOOT. 

PART I. SECT. 7. 

898 til a. Whether enforceable in 

Saskatchewan — Necessity for notice to 
interested parties.}— Ou. : whether the 
words "British Ct." in Imperial 
Bkpoy. Act. 1914 (o. 69), s. 122, include 
* Canadian Ct. exercising bkpoy. 

^visions 


▼brions do so apply. *n application 
to the Saskatchewan Ot. of K. B., 
by a trustee in bkpoy. appointed in 
England, for an order giving effect 
to an order made there under sect. 122 


of the application has nc 

to all persons interested in the relief 
sought thereby.— Re Graham (Sask.), 
[1928] i D. L. E. 876 ; [19881 8 

W. W, R. 8 ; 10 & B R. 171.— CAN. 

398 111 b. — The words, in 

Bkpoy. Act, 1914, s. 122, "every 
British Court elsewhere having Juris- 
diction la bkpoy," include the Saskat- 


chewan Ot- of King's Bench. Sc. there- 
fore, the English trustee is entitled 
to obtain therefrom an order in aid 
of an order made by the English Ct. 
under said sect. — Re Graham (No. 2£, 


1 W. W. 

10 0. B. R. 


3 D. L. R. 363; 

>09 ; 23 S. L. R. 297 ; 

840.— CAN. 

898 lx. Whether enforceable in 

Irish Free Stale.}*— Where a person, 
having real Sc personal estate In the 
Irish Free State, was adjudicated a 
bkpt. in England, Sc the ot. having 
bkpoy. Jurisdiction in England ordered 
that a request for the assistance of the 
ot. having bkpoy. Jurisdiction in the 
Irish Free State be made. Sc the official 
receiver In bkpoy. in England having 
he High Court of Justice 


applied to the 
in the I ‘ “ 


Irish Free State pursuant to such 

order for a declaration that the said 
property beoame vested In the official 
receiver as the trustee in the bkpcy. 
by virtue of the adjudication : — Held : 
the official receiver was entitled to such 
order. Sc the bkpcy. ot. of the Irish Free 
State A its officers, inoifidlng the 
official assignee, should act In aid ot. 
Sc auxiliary w>, the English bkpcy. ot. — 
Re Bulubn, [1930] iTr. 82.— IR. 

0. For " Order of Canadian Pro- 
vincial Court — Where good throughout 
Canada,” read 44 Order of provincial 
court — Good throughout Union.” 

01. No request of other provincial 

court — Subsequent motion to remedy 
omission .) — Where a motion was made 
without such request, the ot. granted a 
similar motion, made after such request 
had been obtained, to remedy the 
omission. — Re Leqaoe *Sc Lkpinay, 
11922] S W. W. R. 284 ; 70 D. L. R. 
867.— CAN. 
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VoL IV.— Bankruptcy. Cum 401—401. 


Part II. — Acts of 

401. Add. Annotation: — Consd. Be Debtors (No. 

880 of 1035), Petitioning Creditor v. Debtors, 
11986] 1 All E. R. 876. 

409. Add. Annotation : — Consd. Lipton v. Bell, 
[1924] 1 K. B. 701. 

410. Add. Annotation: — Consd. Lipton v. Bell, 
[1924] 1 K. B. 701. 

421. Add. Annotation: — Refd. Lipton v. Bell, 
[1924] 1 K. B. 701. 

427. Add. Annotation : — Consd. Be Simms, [1930] 

2 Oh. 22. 

428. Add. Citations: — sub nom. Be Phillips, 

Ex p . Phillips, 69 L. J. Q. B. 604 ; 82 L. T. 

691 t 44 Sol. Jo._469 ; 7 Mans. 277, D. C. 

484a. .] — An unstamped 

deed of arrangement, although admissible in 
evidence to prove an act of bkpcy., cannot, 
after it has ceased to be available as an act 
of bkpcv., be put in evidence without a 
stamp where the fact that the deed is void 
for want of registration is relied upon by the 
trustee in a subsequent bkpcy. of the debtor 
to establish a title to the property comprised 
in the deed. — Be Shaw, Ex p. Official 
Receiver (1920), 90 L. J. K. B. 204 ; [1920] 

B. A O. B. 166. 

Sub-sect. 2 (p. 62). 

Note. — 13 Elias, c. 6 is now replaced by 
Law of Property Act, 1925 (c. 20), s. 172. 

488. Add. Annotation : — Consd. Re Debtors (No* 

836 of 1935), Petitioning Creditor v. Debtors, 
[1936] 1 AU E. B. 876. 

451. Add. Citation 1 Sm. A G. 246, n. ; 65 
E. R. 106. 

454a. .] — By indenture dated Feb. 21, 

1921, made between bkpt., a retired produce 
broker, of the first part, A B., his solr., of the 
second part, A S. of the third part, after 
reciting that a receiving order had been made 
against bkpt. on Oct. 7, 1920, A B. had 
lodged a proof for £470 9s. 2 d. for moneys 
expended A advanced as bkpt.'s solr. up to 
the date of the receiving order, A that since 
that date B. had continued to act as bkpt.'s 
solr., A his bill of costs amounted to 
£217 10s. Id., A that B. had undertaken to 
pay to a bank certain moneys due to them 
by bkpt. on realising his securities, A that 
there was lodged on behalf of bkpt. the sum 
of £1,350 with the official receiver to enable 
him to discharge the provable debts in the 
bkpcv., debtor assigned to B. so much of 
the £1,350 as should be payable to bkpt. 

A £2,050 payable to bkpt. under a certain 
agreement. B. was to hold the sums assigned 


Bankruptcy. 

to him upon trust, in the first place to pay 
A discharge all moneys due, or thenceforth 
becoming due to himself for costs, advances 
or otherwise, A in the next place to pay A 
discharge certain alleged debts of bkpt. at 
X., A lastly to apply the balance for the 
benefit of 6. A her children. On Feb. 3, 
1921, the above-mentioned receiving order 
was rescinded. At the date of the assign- 
ment bkpt. was living apart from his wife, 
to whom he had agreed to pay maintenance 
at the rate of £10 per week, A judgment had 
been recovered by H. for £58 6s. lid. for the 
board A lodging of bkpt.’s wife. On Feb. 8, 
1921, a writ had been issued by bkpt.'s wife 
for arrears of maintenance due to her from 
bkpt. On Feb. 11, 1921, H. issued a bkpoy. 
notice in respect of her judgment A a petition 
was filed on Apr. 30, 1921. A receiving 
order was made on June 8, 1921, A debtor 
was adjudged bkpt. on June 20, 1921 : — 
Held : on the facts the assignment was 
executed with the intent to defeat A delay 
creditors, A was therefore fraudulent A void 
as an act of bkpcy. under 1914 Act, s. 1 (1 ) ( 6 ). 
— Be Prior, Ex p. Trustee, [1922] B. A 
0. R. 1, 0. A. 

468. Add. Annotations : — Expld. Re Frederick© A 
Whitworth, Exp. Hibbard, [J927J 1 Oh. 253. 
Refd. Re Debtors (No. 771 of 1926) (1926), 
43 T. L. B. 9. 

469. Add. Annotation: — Consd. Lipton v. Bell, 
[1924] 1 K. B. 701. 

471. Add. Annotations : — Consd. Re Oohen, Ex p. 
Trustee, [1924] 2 Oh. 515 ; Be M. I. G. Trust, 
Ltd., [1933] Oh. 542. Refd. Be Moyle, 
Ex p. Trustee, [1924] B. A 0. R. 22 ; Be Drage, 
Palmer A Robert# v. Knight (1926), 184 L. T. 
765 ; Peat v . Gresham Trust, Ltd., [1934] 
A. 0. 252 ; Be Lyons, Ex p. Barclays Bank, 
Ltd. v. Trustee (1934), 162 L. T. 201. 

471a. Defeat or delay of creditors necessary 

consequence of sale or charge.] — Be Simms, 
No. 596a, post. 

479. Add. Annotation : — Refd. Herbert's Trustee 
v. Higgins, [1926] Oh. 794. 

485. Add. Annotation : — Consd. Be Simms, [1930] 
2 Oh. 22. 

487. Add. Annotation : — Refd. Be Simms, [1930] 
2 Oh. 22. 

488. Add. Annotations : — Consd. Be Simms, [1930] 
2 Oh. 22. Refd. Be Prior, Ex p. Trustee, 
[1922] B. A 0. B. 1. 

489. Add. Annotation : — Refd. Be Stanton, Hogg 
v. Maule (1927), 44 T. L. B. 118. 

491. Add. Annotation : — Refd. Re Simms, [1930] 
2 Oh. 22. 


PART JL SECT. 1. 

St. Partner — Retirement more than 
six months before bankruptcy — Debt in- 
curred during partnership. \—Utld : snob 
partner oonld not be joined as a party 
m bkpoy* proceeding* against the 
partnership. — Re Standard Cooper* 


ag* CO., £1924} 2 D. L. R. 70S ; 4 
O. B. R. Of S.-55AH. 

PART IL SECT. 8, SUB-SECT. i. 
408 fit. An insolvent debtor*# 

sot* (7) of the Bkpoy. Act where it 
b not a emvtnaofi or assignment, in 
the wopneeStott^ teSToy^hlch 


the whole of his property is vetted in 
a trustee or trustees for the benefit 
of his creditors generally.— Black «. 
Bxuveao Sc Newton. (192913 D. L. R. 
S56 ; 2W. W. R. 176 ; 38 Man. L. R. 
*22 ; 10 C. B. R. 677.— CAN. 

488 tt. Assignment by debtor 

without property — V oWd.1— Jo*** v. 
Botmumt, (1982] 2 D. L. R. 708.— 
CAM. 

eg. Assignment where no aesets—To 
procure stay of action — Abuse of Bank' 

8k. Effect of assignment .] — The dis- 
positive power of a debtor is not 

R 


affected by an authorised assignment 
ol property, as sect. 9 (4) of the Bkpcy. 
Aol is only for the benefit of oreditorH 
who avail themselves of the Act. — 
Couillabd v. Provincial Bank of 
Canada, (19371 4 D. L. It. 43.— CAN. 

PART II. SECT. 2, SUB-SECT. 2.— A 

487 ft. Transfer of property to 

near relatives — In return forpromUaory 
notes— Mot included in statement of 
affairs.)— An intent to defraud creditors 
pres um ed from the above transfer 
which took place within six months of 
the bkpcy.— R. e. Tesmkr (1921). 

D. L. R. 479 37 Can. Orim. Gas. 376. 

—CAM. 
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601. Add Annotation : — Reid. Re Tabor, Em p. 
Cork, [1920] 1 E. B. 808. 

502. Add. Annotation : — Consd. Re Simms, [1930] 
2 Oh. 22. 

688. Add. Annotation: — Retd. Re Davies, Em p. 
Miles, [1921] 3 E. B. 628. 

684. Add. Annotation : — Reid. Re Simms, [1930] 
2 Oh. 22. 

689. Add. Annotation : — Reid. Re Simms, [1930] 
2 Ch. 22. 

644. Add. Annotation: — Reid. Re Davies, Em p. 
Miles, [1921] 3 E. B. 628. 

650. Add. Annotation : — Reid. Re Stanton, [1929] 

1 Oh. 180. 

658. Add. Annotation: — Reid. Re Simms, [1930] 

2 Oh. 22. 

655. Add. Annotation : — Reid. Re Simms, [1930] 2 
Oh. 22. 

658. Add. Annotation : — Reid. Re Simms, [1930] 
2 Oh. 22. 

667. Add. Annotation : — Consd. Re Simms, [1930] 
2 Oh. 22. 

680. Add? Annotation : — Reid. Re Simms, [1930] 2 
Oh. 22. 

690. Citations .-—For “ 21 W. B. 422 ” read 41 21 
W. R. 402.** 

696. Add. Annotations : — Consd. Re Ghinsbourg, 
, [1920] 2 E. B. 426. Reid. Re Simms, Ex p. 
Trustee v. William Simms, Ltd. & Gillett 
(1933), 176 L. T. Jo. 142. 

696a. In private company formed by debtor & 

his solicitor.] — The transfer by a debtor of 
substantially the whole of. his property, 
whether by way of charge or by way of sale, 
constitutes an act of bkpoy., if the necessary 
consequence of the transfer will be to defeat 
or delay his creditors. The bkpt. was 
carrying on an increasing business as a 
builder, but was in need of further capital. 
He had creditors for some £28,000, & in 
addition he owed B.’s bank about £6,500. 
In pursuance of an arrangement with L.’s 
bank, but without notice to any of the 
creditors, L.’s bank took over the bkpt.’s 
account from B.’s bank, paying off to B.’s 
bank the overdraft of £6,500 { & a few days 
later, on Jan. 9, 1929, a private limited co. 
was formed of which the bkpt. A his solr. 
were the only directors. Thero was a con- 
temporaneous agreement for sale to the co. 
of substantially the whole of the bkpt.'s 
assets for £17,000 to be satisfied by the issue 
to the bkpt. of 17,000 £1 shares, the co. 
undertaking to pay the bkpt.’s liabilities. 
On Jan. 14 the necessary assignments to 
the co. were executed, A a debenture for 
£12,500 was sealed in favour of L.’s bank. 
On Jan. 17 the bkpt.’s overdraft on L,’s 
bank was paid off by a transfer from a new 
account opened by L.’s bank in favour of 
the co. Upon the formation of the co. A 
the issue of the debenture becoming known, 
the bkpt. ’8 creditors began to press, A some 
of them were paid off in full. On Feb. 27, 
1929, the bkpt. committed an act of bkpcy. 
by failing to comply with a bkpcy. notice. 


On Mar. 8 a petition was presented, A on 
May 9 a receiving order was made, A adjudica- 
tion followed. on May 23. Upon a motion by 
the trustee for a declaration that the sale 
agreement of Jan. 9 was void by 1914 Act, 
s. 1 (1) (6), A for ancillary relief: — Held: 
(1) the agreement was a fraudulent transfer 
A an act of bkptcy., A the whole of the 
assets comprised therein formed part of the 
assets of the bkpt. divisible amongst his 
creditors, A as the trustee’s title related back 
to the aot of bkpcy. A overrode that of the 
co., the co. must account to the trustee for 
such of the assets as had come to the hands 
of the co. or of any person by the order or 
for the use of the co. The substitution in the 
place of a going business & substantial busi- 
ness assets of (a) shares in a private co. 
which has taken over the debtor’s assets 
A liabilities, A (b) a right of action by the 
debtor against the co. on its covenant to 
discharge his liabilities must necessarily 
have the result of delaying creditors, & the 
substituted assets could not be treated as 
an equivalent which the creditors could 

* reach as satisfactorily as the assets trans- 
ferred ; (2) 1914 Act, s. 45, protects only 
transactions which are bond flae ; &, as the 
knowledge of the bkpt. & his solr. of the facts 
which stamped it in law as a fraudulent 
transfer was the knowledge of the co., sect. 

45 afforded no defence, even although the 
parties might have thought the transfer to 
be in the best interest of the creditors. — Re 
Simms, [1930] 2 Ch. 22 ; 99 L. J. Ch. 235 ; 

46 T. L. R. 258 ; [1929] B. & C. R. 129 ; 
sub nom. Re Simms, Ex p. Trustee, 143 
L. T. 326. 

698. Add. Annotations : — Refd. Re Gunsbourg, 
[1920] 2 K. B. 426 ; Re Simms, [1930] 2 Oh. 
22 . 

599. Add. Annotation : — Refd. Re Simms, [1930] 
2 Ch. 22. 


600. Add. Annotations: — As to (1) Refd. Re 
Gunsbourg, [1920] 2 E. B. 426. As to (2) 
Refd. Re Davies, Ex p. Miles, [1921} 3 E. B. 
628 ; Re Simms, [1930] 2 Ch. $2. 

601. Add. Annotation : — Refd. Re Simms, [1930] 
2 Ch. 22. 


669a. .] — Where a trader went to his 

neighbour A told him that he expected to be 
arrested, A while he remained there was 
informed that a sheriff’s officer was going 
towards his house, upon which he concealed 
himself in the back room A desired his 
neighbour to watch, A when told that the 
officer had gone past his house A had left 
the street, Immediately returned home : — 
Held : this was an act of bkpcy. of 44 otherwise 
absenting himself to the intent to delay 
creditors” although it appeared not only 
that no creditor was delayed, but^that none 
could possibly be delayed.— -Chenoweth v. 
Hay (1813), 1 M. AS. 676 ; 2 Rose, 137 ; 106 
E. R. 252. 


Annotations : — Oon»d. Glmmlngham v. Lain* (1816), 8 
Marsh. 886. Rod. Toleman v. Jones (1884), 9 Moore, 
O. P. 84 ; Ronoh v. Great Western R 7 . Co. (1840), 1 Q. B. 
61* 


PART II. SECT. S, SUB-SECT. 8. 

q i. .] — In a Judgment by default 

reoovered against a husband A wife It 
was declared pitf. should be entitled to 

recover against deft*. Jointly ft severally 

the sums therein specified; hut it 


was ordered that execution be limited 
to the free separate property of the 
wife. Notwithstanding the precise 
ft restricted terms of the Judgment, a 
meipe was lodged for a writ of sale 


sale followed the language of the 
prmcipe, ft a return of nuUa bona was 
later made against both deft*. On a 
petition to have the husband adjudi- 
cated bkpt. upon the ground of his 
having committed an available aot 
of bkpoy. within Bkpoy. Aot, 1968 
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768. Add . Annotation : — Reid. Re Ouusbourg 
[1920] 2 K. B. 426. 

778* Add, Annotation : — Refd. Bracia Czeczo- 
wiczka v . Markus, Bracia Czeczowiczka v. 
Loy, [1936] 1 All B. R. 944. 

779* Add, Annotation : — Dlstd. Re Frederipke & 
Whitworth, Ex p, Hibbard, [1927] 1 Oh. 263. 

787. Add, Annotation : — Consd. Re A Bankruptcy 
Notice, [1924] 2 Oh. 76. 

788. Add, Annotation : — Consd. Re Debtor, [1929] 
l Oh. 170. 

797a. Creditor who has assented to deed of arrange* 
ment — Deed void for want of registration.] — 

On June 1 1, 1921,applt.co. recovered judgment 
against debtor for a certain sum A costs. 
On Apr. 18, 1922, debtor executed a document 
in the form of a memorandum of agreement 
by which he assigned his property to trustees 
for the benefit of his creditors. The agree- 
ment provided ( inter alia) that it should not 
be registered either as a composition or deed 
of arrangement or otherwise & contained a 
schedule of creditors & their debts. At the 
date of the agreement there were five bkpey. 
petitions pending against debtor by creditors 
other than applt. co. As a result of negotia- 
tions between debtor & the five creditors & 
in consideration of his entering into the agree- 
ment of Apr. 18, 1922, the five creditors 
agreed to the dismissal of their petitions & 
signed letters dated Apr. 17, 1922, which 
were all in the same form, & contained a 
statement that it was understood that it 
was not intended to register the agreement 
as a deed of arrangement, by which they 
respectively agreed that so long as debtor 
complied with the terms of the agreement of 
Apr. 18, 1922, they would not bring any 
action against him in respect of their 
scheduled debts or attempt to set aside the 
agreement. On July 18, 1922, applt. co. 
signed a letter of assent in the same terms, 
which was also dated Apr. 17, 1922, & agreed 
to hand it over to debtor on receiving from 
him a promissory note or bill of exchange 
of a third party for £300. This condition 
debtor performed. The letter was not, how- 
ever, handed over to debtor owing to the 
refusal by him to pay to applt. co. an agreed 
sum for costs, a term which the ot. held 
formed no part of the original bargain. 
Applt. co. subsequently issued a bkpey. 
notice against debtor founded on its judgment 
debt. The registrar set the bkpey. notice 
aside on the ground that applt. co. was bound 
by the agreement contained in the letter 
signed by it. On appeal: — Held: (1) the 
agreement of Apr. 18, 1922, being a deed of 
arrangement, was void for want of registra- 
tion under 1914 (Deeds) Act, A the letter of 
assent, being an assent to a void instrument, 
was also itself void ; (2) as debtor & all the 
creditors who assented to the agreement 
knew from the terms of the instrument itself 
& from the statement contained in the letters 


signed by them that the agreement was void* 
& there was no representation that the agree- 
ment was valid, there was no question of 
estoppel, & applt. co. was not estopped from 
issuing the eikpey. notice. — Re A Bank- 
ruptcy Notice, [1924] 2 Oh. 76 * 93 L. J. Oh. 
497 ; 68 Sol. Jo. 458 ; [1924] B. & O. K. 188 ; 
sub nom . Re A Bankruptcy Notice (No. 62 
of 1924), Exp, Petitioning Creditors v. 
Debtor, 131 L. T. 307, 0. A. 

Annotation:— Ae to (2) Consd. Huddersfield Fine Worsteds 
v, Todd (1925), 42 T. L. R. 52. 

Compare Nos. 8778a, 8782d, poet , & original 
volume, p. 160, No. 1498. 

800. Add, Annotation : — Folld. Re A Bankruptcy 
Notioe, [1924] 2 Oh. 76. 

800a. Change in judgment creditor — Judgment 
obtained by firm — No leave to issue execu- 
tion.] — Where a firm consisting of several 
members has recovered in the firm name 
judgment against a debtor, the fact that a 
member has since retired from the firm does 
not render it necessary that the firm should 
obtain leave of the ct. under R. S. 0., Ord. 42, 
r. 23, in order that a bkpey. notice may be 
issued in the name of the firm, & a bkpey. 
petition presented in that name. — Re Hill, 
Ex p. Holt & Oo , [1921] 2 K. B. 831 ; 90 
L. J. K. B. 734 ; 126 L. T. 736 ; [1921] 
B. & 0. R. 12. 

804a. Notioe not gQod against partners 

not served.] — Re Debtors (No. 807 of 
1922), Ex p. Debtor, No. 887a, post, 

806. Add, Annotation : — Apld. Re Debtor (No. 24 
of 1935), [1930] Ch. 292. 

806. Add, Annotation: — Apprvd. Re Debtor (No. 
24 of 1935), [1930] Oh. 292. 

810. Add. Annotations: — Retd. Re Judgment 
Debtor (No. 2170 of 1038), [1939] Oh. 601. 

811. Add, Annotation : — Consd. Re Debtor (1920), 
90 L. J. K. B. 513. 

812a. Foreign Judgment— Registered under Foreign 
Judgments (Reciprocal Enforcement) Aet, 
1933 (c. 13).] — A creditor obtained a judg- 
ment against the debtor in the Ot. of Appeal 
in France . The j udgment was duly registered 
in this country in accordance with the Foreign 
Judgments (Reciprocal Enforcement) Act, 
1933. The creditor then caused a bkpey. 
notice to be served upon the debtor. It was 
contended that the words of sect. 4 of the 
Act were not wide enough to provide for the 
enforcement of the judgment by bkpey. 
proceedings: — Held: (1) the Act of 1933 
places a foreign judgment, when registered 
for the purposes of a bkpey. notice, in the 
same position as a final judgment of an 
English ct. ; (2) the fact that the words 

* of the Bkpey. Act, 1914, s. 1 {g) t taken by 
# themselves, would exclude such a judgment 
does not liave the result of preventing a 
foreign judgment, when registered, from 
becoming the basis of a bkpey. notice. — Re 
Judgment Debtor (No. 2170 of 1938), 


a. 26 (i) : — Held : the writ ot sale ft 
the return thereto were irregular & 
ineffectual as against the husband, the 
ot. had no power in the present pro* 
eeedlngs to amend the judgment , as 
entered, ft no act of bkpey. had been 
established as against the husband upon 
which an order of adjudication could 
properly be made . — Re Qnmms, A 
DssTOB, (1928) N. Z. L. R. 531.— 
NJS. 


PART II. SECT. 2, SUB-SECT. 10.— 
A. <•). 

797a I. Creditor who has assented to 
deed of arranoemerU — Deed void .) — A 
debtor being insolvent to the know- 
ledge of me creditors agreed with them 
to assign all his property to an attorney, 
to realise upon ft distribute the pro- 
ceeds. In it the creditors undertook 
not to institute any ct. proceed- 
ings against the debtor. One creditor 


becoming dissatisfied with the arrange- 
ment presented a petition in bkpov. : — 
Held : the debtor being insolvent, the 
assignment was null ft void under 
Bkpey- Act. R. S. C. t 1927, s. 9 (7), ft 
the petitioning creditor was not 
estopped under the agreement from 
presenting a petition . — Re Brown, 
[1982} O. R. 458 ; 3 D. L, R. 305. — 
CAN. 
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[1939] Ch. 601 ; [1939] 1 All E. R. 1 ; 160 
L. T. 93 ; 55 T. L. R. 322 ; 33 Sol. Jo. 93, 
C. A. 

828. Add. Annotation : — Oonsd. Be Debtor (No. 21 
of 1937), Debtor v. Petitioning Creditor Sc 
Official Receiver, [1938] 2 All E. R. 824. 

828. AM. Annotation : — Expld. Be A Debtor, 
[1929] 2 Ob. 146. 

880. Add. Annotations: — Apld. Be A Debtor, 

[1929 J 2 Ch. 146. Held. Moise v. Muir, 
[1939] 2 K. B. 106. 

889a. .] — Where a bkpcy. notice wae issued 

against the co-resp. in a divorce suit for 
failure to oomply with an order, made before 
decree absolute, requiring him to pay the 
costa of the petitioner to the letters solrs., 
for lodgment of the money in ct. : — Held : 
the bkpcy. notice was bad Sc the receiving 
order made thereon ought to be discharged 
because (1) it was not issued in the name of 
petitioner, the real creditor, but in that 
of his solrs. ; (2) the decree not having been 
made absolute at the date of the order, the 
incidence of the costs was still open to 
revision, & the creditor, therefore, had not 
obtained a *' final " judgment or order within 
1914 Act, s. 1 (1) (g ). — Re A Debtor (No. 76 
OF 1929), [1929] 2 Oh. 146 ; 98 L. J. Oh. 334 ; 
141 L. T. 250; 45 T. L. R. 403 ; 73 Sol. Jo. 

♦ 299 ; [1929] B. Sc 0. B. 48; 0. A. 

Annotation: — A a to (1) Oonsd. Maeor v . Mason & Cottrell 

» (1938), 49 T. L . K. 468. 

861a. Judgment including excessive interest within 
Moneylenders Aot, 1927 (o. 21).] — The pro- 
visions of Moneylenders Act, 1927 (c. 21), 
s. 9, do not prevent a moneylender who has 
obtained judgment for a debt which includes 
interest at a rate exceeding 5 per cent, per 
annum from serving a bkpcy. notice upon the 
debtor requiring payment of the judgment 
debt. 

A moneylender presented a bkpcy. petition 
against his debtor upon which a receiving 
order was made, though the act of bkpcy. 
relied upon in the petition was non-com- 
pliance with a bkpcy. notice requiring the 
judgment debtor to pay the judgment debt, 
which in fact included interest at a rate 
amounting to 270 per cent, per annum : — 
Held : the receiving order was rightly made. 
—Be A Debtor (247 of 1930), [1930] 2 Oh. 
239 5 99 L. J. Oh. 356 ; 143 L. T. 292 ; 
sub nom. Debtor v. Petitioning Creditors, 
[1929] B. Sc 0. R. 184, 0. A. 

857. Add. Annotation : — Held* Re L. A. Sc B. F. M., 
Official Receiver v . The Debtors (1926), 95 
L. J. Ch. 268. 

866. Add. Annotation : — Consd. Be A Debtor, 
Ex p * Debtor (1922), 92 L. J. Oh. 410. 

870. Add . Annotation : — Raid. Be A Debtor, [1929] 
2 Oh. 146. 

871. Add. Annotation: — Reid. Lyons v. Collins, 
[1936] 3 Ail E, R. 788. 

876. Add , Citation : — 15 Mans. 304. 

Add . Annotation : — Oonsd. Re A Debtor, 
Ex p. Debtor (1922), 92 L. J. Oh. 410. 

875a. Judgment to pay or editor — Nottoe to 


pay registrar of oounty oourt.] — (1) Where a 
county ct. judgment in form or effect directs 
payment to be made to the creditor the bkpoy. 
notice founded ox* it property requires pay- 
ment to be made to the creditor instead of to 
the regtetrar. 

* (2) The Practice Regulation of Feb. 18, 
1890, which requires every notice of motion 
by way of appeal from a oounty ct. to state 
the grounds of the appeal, does not preclude 
an applt* from reiving upon a point not taken 
in the ct. below, if the ct. thinks fit to give 
leave to raise the new point. — Be A Debtor 
(No. 16 of 1922), Ex p. The Debtor (1922), 
92 L. J. Oh. 410 ; [1922] B. Sc 0. R. 264, D. 0. 

887a. Partner — Not at principal place of 

business.] — Where a judgment has been re- 
covered against a fin n, Sc a bkpcy. notice 
following the judgment has been served on 
one member of the firm, but not at the 
principal place of business of the firm, Sc a 
petition presented against the firm, a receiving 
order cannot be made against the firm other 
than the partner who was not served. — Re 
Debtors (No. 807 op 1922), Ex p. Debtor 
(1922), 92 L. J. Oh. 120 ; [1922] B. Sc O. R. 
119, O. A. 

887b. .] — Where judgment for a 

debt has been recovered against a firm A a 
bkpcy. notice in the usual form Sc following 
the judgment has bden served on one of the 
partners only at a place other than the 
principal place of business of the firm Sc has 
not been complied with, a receiving order can 
properly be made against that partner on 
the judgment creditor’s petition. — Re 
Debtor (No. 24 of 1935), [1936] Oh. 292 ; 
106 L. J. Ch. 364 ; 164 L. T. 234 ; 80 Sol. 
Jo. 54 ; [1930-7] B. Sc 0. R. 93, 0. A. 

889a. When justified.] — The debtor, an 

aviator, against whom the creditors had 
obtained judgment for a debt, three days 
later left England on a flight to Australia 
Sc back. The creditors thereupon obtained 
from a registrar in bkpcy. an order for sub- 
stituted service of a bkpcy. notice on the 
debtor by registered letter addressed to him 
at his place of business in London Sc also to 
him care of his solrs. The bkpcy. notice 
required compliance with its provisions 
within seven days : — Held : (1) the case was 
not one in which an order for substituted 
service ought to have been made, as it was 
improbable in the circumstances that the 
service of the notice would come to the know- 
ledge of the debtor within the time limited 
by the notice for compliance with its require- 
ments ; (2) the debtor's solrs. were not 

sufficient agents for receiving the notice, as 
it was for the debtor himself Sc not his solrs. 
to decide within the seven days yrhether he 
would pay the debt. — Be Judgment Debtor 
(No. 1539 of 1936), [1937] Ch. 187; 106 
L. J. Ch. 188 ; [1936-7] B. Sc C. R. 135 ; 
sub nom. Be Judgment Debtor (No. 1639 
of 1936), Judgment Debtor v. Judgment 
Creditor, [1936] BASER. 767 ; 156 L. T. 


PART II. SECT, a SUB-SECT. 10.— 
A. <*). 

a. For " Held : the objection was 
sustainable » read “ Be Id : the objec- 
tion was aot sustainable.** 

st. Costs of unsuccessful eamuHm not 


Era, (1987) N. Z. L. R. 

PART lb SECT. A SUB-SECT. 10.— C 
«h. Time of sen at es — Service out of 
time.} — A debtor saxamoas was per- 
sonally sorted oa bkpt. two days too 

8 


late : — Held : the condition of bkpoy. 
prior to the fitta* of a petit Son neces- 
sarily involved as aot of bkpoy* 
which the ct. weald assume wsa a 
ground for the adjudioa- 
-Re Gorham, 11084) 8 L. R. 44. 
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10 ; 68 T. L. B. 144; 80 Sol. Jo. 1036, 

0. A, 

Annotations : — Gornd. JRe Be Oeepedee. Debtor v. Petitioning 
Creditor & Official Receiver, U937J S All E. R. 573 ; Hr 
Debtor (No. 419 of 1939), fl939] 3 Alt B. R. 429. 

889b. .] — The debtor, an alien who had 

become domiciled in England, had purchased 
the lease of a house in London which he 
assigned to hid mother in 1928. The debtor 
lived in the house So paid the rates. In 
Apr. 1936, the debtor took up a permanent 
residence in France, but visited England from 
time to time on business. A bkpcy. notioe 
was issued against him on Aug. 24, 1936, 
So an order for substituted service of this 
notice was made on Aug. 27, 1936. The 
affidavit in support of the application for 
substituted service stated that on Aug. 24 
a clerk to the solrs. for the petitioning 
creditor, having been informed that the 
debtor’s solrs. could not facilitate service of 
the bkpcy. notice, had attended at the house 
above mentioned to serve the debtor, but 
had been unable to obtain a reply; that a 
registered letter addressed to the debtor at 
the same house had been sent on the same 
day ; So that the clerk had attended at the 
house again on Aug. 27 So had been unable 
to obtain a reply. The affidavit did not state 
that the debtor was not within the juris- 
diction, nor that service by post would not 
reach him, nor that there was any reason to 
think that the house mentioned was the place 
at which the debtor would be found : — Held : 
the affidavit was not one on which an order 
for substituted service ought properly to have 
been made. — Re De Cbspedbs, Debtor v. 
Petitioning Creditor & Official Receiver, 
[1937] 2AUB. R. 672 ; 166 L. T. 471, C. A. 

898* Add . Annotations : — Consd. Re Debtor, Ex p. 
Debtor, [1918-10] B. So C. R. 221. Reid. Re 
Debtor (No. 21 of 1937), Petitioning Creditor 
v. Debtor, [1938] 2AUE. R. 366. 

Add. Annotation : — Reid. Farquharson v. 
Pearl Assurance Co., [1937] 3 All E. R. 124. 

• Issue ol second notioe by same creditor.] 


919. 

923a. 


— Creditors having obtained judgment issued 
a bkpcy. notice for 2946 & served it on 
debtors. Debtors paid a sum of £100, in- 
cluding £5 for costs, nine days later, but in 
the belief that the notice would be disputed 
the creditors issued So served a fresh bkpcy. 
notice about two months later for £867, &, 
that notice not having been complied with 
within seven days, a petition based on the 
fresh bkpcy. notice was presented So served. 
Debtors gave notice of an application to set 
aside service of the petition, but the registrar 
refused to do so, & made a receiving order 
on the fresh bkpcy. notice: — Held: (1) 
debtors could not refuse to comply with the 
fresh bkpcy. notice on the ground that as the j 
previous notice had resulted in an act of 
bkpcy. this had put It out of the power of 
debtors to make any payment in compliance 
with the fresh notice or otherwise deal with 
their property ; (2) if they did make a pay- 
ment in compliance with the fresh notice.it 
might be that if a trustee were appointed 
under the previous bkpcy. notice the payment 
might be set aside. So the money made avail- 
able for the general body of creditors . — Re 


Debtors (No. 771 of 1926) (1926), 43 
T. L. R* 9 ; 70 Sol. Jo. 1089 ; sub nom . Re 
Fredericks So Whitworth, Ex p. Hibbard, 
[1927] 1 Ch. 263; 96 L. J. Ch. 70; 136 L. T. 
268 ; [1926] B. So 0. R. 156, C. A. 

929. Add. Annotation : — Retd. Bracia Czeczo- 
wiczka v. Markus, Bracia Czeczowiczka v. Loy, 
* [1936] 1 All E. R. 944. 

929a. Onus ot proof.] — (1) Before the 

war, the creditors, a ^Polish firm, sold to the 
debtors, an Austrian firm, trading in East 
Africa, certain cotton goods. The period of 
credit had not expired on the outbreak of the 
war ; but the debtors being enemy nationals 
were interned & their African business So 
property was lost to them. After the war 
they had a claim against the German Govt., 
but had then become nationals of Czecho- 
slovakia. In 1924 the debtors returned to 
East Africa, So in the same year the creditors 
sued them in Vienna & obtained judgment 
against them. In 1926 the debtors obtained 
an award from the Mixed German Czecho- 
slovak Arbitral Tribunal against the German 
State for a large sum So in the same year the 
creditors obtained an attachment on the 
“ alleged debtors’ claim against the Reich 
Settling Office.” In 1932 the creditors 
obtained judgment for their debt in Kenya 
So in 1933 they caused the debtors to be served 
with two bkpcy. notices. The bkpcy. law in 
Kenya on this point is the same as in England 
under 1914 Act. The debtors sought to nave 
the orders set aside on the ground that by 
attaching the award in Germany the creditors 
had prevented them satisfying the judgment : 
— Held : the onus was on the debtors to prove 
affirmatively that the claim in respect of 
which the bkpcy. notice was issued could So 
would have been paid but for some act or 
omission of the creditor So they had entirely 
failed to prove any such case. 

(2) It was contended that the attach- 
ment orders in Berlin were a form of execu- 
tion So it was, therefore, improper to issue the 
bkpcy. notices : — Held : the attachment 
orders were not a form of execution So could 
not be an execution upon the Kenya decree 
obtained after the orders. The attachment 
orders having proved abortive, were not a 
bar to the issue of the notices. 

(3) In Kenya the procedure in execution 
follows the Indian Code, So arrest So imprison- 
ment is the normal form of execution. There 
being some evidence of means So that the 
debtors had refused to pay somo part of the 
debt when they had tne means to pay, a 
receiving order was made in lieu of com- 
mittal : — Held : the order was rightly made 
as the English decisions under the Debtors 
Act, 1869, did not apply.— Bracia Czeczo- 
wiczka v. Markus, Bracia Czeczowiczka v. 
Loy, [1936] 1 All B. R. 944 ; 80 Sol. Jo. 508, P. O. 

929b. Foreign attachment order.] — 

Bracia Czeczowiczka v. Marcus, Bracia 
Czeczowiczka v. Loy, No. 929a, ante. 

988. Add. Annotations: — Retd. Re Debtors (No. 
771 of 1926) (1926), 43 T. L. R. 9; Re 
Fredericks So Whitworth, Ex p. Hibbard, 
[1927] 1 Ch. 253 ; Re Bankruptcy Notice 
(No. 171 of 1934), [1934] Ch. 431. * 


JHL MuAUmutuaidtiu 

W.N.ee.— AW. 
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! rfoMJ — R $ Ajtdsbsos, Ex p. AutXANnza (1917), *7 8. R. N. S, W. *16; 44 N.8.W. 
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Cans 940a— 972, 


English and Empire Digest Supplement. 


940ft. Clftim In Chancery tor declanttlon ot charge.] 

— In a pending action in the Chancery Div. 
a debtor claimed a declaration that he was 
entitled to a charge on the proceeds of certain 
property in the hands of trustees in priority 
to the creditor. In a subsequent action in 
the K. B. D. brought by the creditor against 
the debtor in respect of a different transaction 
the creditor obtained Judgment in respect of 
which he issued a bkpcy. notice. On an 
application by the debtor under sect. 1(1) (g), 
or 1914 Act. to have the bkpcy. notice set 
aside: — Held: the claim in the Chancery 
action was not a “ counterclaim, set-off or 
cross-demand ” within the sub-sect., & was 
not therefore a pound for setting aside the 
bkpcy. notice . — Be Bankruptcy Notice (No. 
171 OF 1934), [1934] Ch. 431 ; 103 L. J. Ch. 
253 ; 78 Sol. Jo. 297 ; [1934] B. & C. B. 43 ; 
sub nom. Be Judgment Debtor (No. 171 of 
1934), 161 L. T. 107 ; 60 T. L. R. 333, C. A. 


940b. Affidavit filed by debtor — Day fixed for 
hearing— Form of order.] — Rule 140, sub-r. 2, 
provides that there shall be endorsed on 
every bkpcy. notice an intimation to the 
debtor that if he has a counterclaim, set-off, 
or cross demand which equals or exceeds the 
amount of the judgment debt, & which he 
could not have set up in the action in which 
the judgment or order was obtained, he must 
within the time specified in the notice file 
an affidavit to that effect nth the Registrar. 
Rule 141 provides that the filing of “ such 
affidavit ” shall operate as an application 
to set aside the bkpcy. notice & then states 
the procedure to be followed. 

On May 25, 1934, judgment creditors for 
£2,727 issued a bkpcy. notice against the 
judgment debtor. On May 31 the debtor 
filed an affidavit in which he alleged that he 
had a cross demand for two sums amounting 


together to £1,600. The Registrar marked 
the application “ Fix a day — Motion — No 
Stay, A appointed June 28 for the hearing. 
A stay having been refused, the act of bkpcy. 
became complete on June 4, & on June 5 
the judgment creditors presented a bkpcy. 
petition founded on that aot of bkpcy. On 
June 21 the debtor's application was dis- 
missed & on June 28 a receiving order was 
made. On appeal by the debtor : — Held : 
receiving order was properly made ; there 


had been no compliance by the debtor with 
r. 140, as the affidavit on the face of it showed 
that the cross demand did not equal or exceed 
the amount of the judgment debt, & there- 


fore the procedure provided by r. 141 for 
dealing with a bkpcy. notice did not come 
into operation, Sc the case must be treated 
as if no affidavit under r. 140 had in fact been 


filed. Also, the Registrar, if he thought, as 


he appeared to have done, that the affidavit 
did not satisfy r. 140, ought to have marked 
the application “ Affidavit not sufficient — No 
case raised ” Sc not to have taken seisin of 
the matter . — Be Debtor, Ex p. Debtor 
(No. 523 of 1934), [1935] Ch. 347; 104 
L. J. Oh. 217; 152 L. T. 297; [1934-5] 
B. & C. R. 189, 0. A. 

942. Add. Annotation: — Consd. Be A Debtor, 
[1929] 1 Oh. 362. 

946. Add. Annotation : — Refd. Burke & Unsworth 
v. Elder Dempster Lines, Ltd., [1939] 3 All 
E. R. 339. 

953. Add. Annotation: — Consd. Be A Debtor, 
[1929] 1 Oh. 362. 

954. Add. Annotation: — Refd. Be A Debtor, 
[1929] 1 Oh. 362. 

957. Add. Annotation : — Consd. Be A Debtor, 
[1929] 1 Oh. 362. 

957a. Statement to agent of creditors of insolvency 
in foreign country.]— A debtor informed a 
person acting for some creditors in England 
(a) that he owed debts to a very much larger 
amount in Switzerland ; ( b ) that bkpcy. 

proceedings had been initiated against him 
there ; (c) that he intended to offer his Swiss 
creditors £1,000, which was all the money he 
had ; (d) that if the Swiss creditors accepted 
that, he intended to offer his English creditors 
6s. in the £1, payment to be spread over a 
number of years. The creditors proceeded 
against the debtor, alleging that he had com- 
mitted an aot of bkpcy. under 1914 Act, 
s. 1 (1) (A). A receiving order having been 
made, the debtor appealed : — Held: (1) the 
statements made by the debtor were not a 
mere discussion of his affairs, but a “ notice " 
to his creditors that he had suspended or was 
about to suspend payment within the sect. ; 
(2) the debtor being in England, there being 
creditors in England, & the jurisdiction here 
being undoubted, it was not necessary to 
suspend the making of a receiving order here. 
The Swiss proceedings could be considered 
from time to time, & a stay in the proceedings 
here ordered, if advisable. — Be A Debtor (No. 
737 of 1928), [1929] 1 Oh. 362 ; 98 L. J. Oh. 38 ; 
140 L. T. 266 ; [1928] B. Sc 0. R. 130, 0. A. 

959. Add. Annotation : — Consd. & Apld. Be A 
Debtor, [1929] 1 Ch. 362. 

968. Add. Annotations: — Refd. Be Debtor (No. 3 
of 1926) (1926), 135 L. T. 689 ; Be A Debtor, 
[1927] 1 Ch. 97. 

971. Add. Annotation Expld. Re A Debtor, [1929] 
l Ch. 362. 

972. Add. Annotation : — Refd. Be A Debtor, [1929] 
1 Oh. 362. 


PART II. SECT. 8. SUB-SECT. 11.— A. 

■t. Whether binding on partner .) — A 
partner gave notice of suspension of 
payment to his firm's creditors : — 
Held: the notice did not affect another 
alleged partner who had neither ex- 
pressly nor impliedly authorised this 
notice.— Abdul Sattab r. V. E. A. VL M. 
Chettyar Firm (1938), I. L. R. 10 
Ban. 815.— IND. 


PART It SECT. 8, SUB-SECT. 11.— B. 


•w. Statement of inability to pay 
de Ms.] — Notice of suspension of jpay- 
ment of debts must be a specific & 


deliberate act on the part of the debtor, 
Sc the suspension, actual or intimated. 


must apply to all the creditors. It 
is something different from a notice of 
inability to pay hie debts.— M. S. M. M. 
Chettyar Firm v. P. Moodahar 
(1938), I. L. R. 11 Ran. 96.— IND. 


PART II. SECT. 8, SUB-SECT. IS. 
sj. Default *.) — Defaults more than 
six months before presentation of a 
bkpcy. petition followed by demands 
for payment are not per *t an aot of 
bkpcy.. bnt when further defaults take 

8 lace within six months of the petition 
be whole form one continuing aot of 
bkpcy. — Re Raitblat, [19851 8 D. L.R. 
446 ; 6 C. B. R. 765 i affo.. [19251 2 
D. L. R. 1819 ; fi C. B. R. 714.— CAN, 


•k. Failure to meet eerie* of promi*- 
eory note*. J — Held : an act of bkpcy. — 
1 Re Fox, Lester v. Porter, [1925] 
D. L. R. 108 : 5 C. B. R. 328.— CAN. 
si. Fcrtiure to meet liabilities as they 
became due.) — The words •• ceases to 
meet his liabilities as they beoome 
due ** do not mean that when in any 
single oase debtor makes default In 
payment of a debt as Sc when due he 
commits an aot of bkpcy., bnt a failure 
“ to meet his liabilities as they become 
due " in some wider sense. — Re 
Canadian Cap Co., Ez p. Trustee, 
1 D. L. R- 617 * 53 O. L. R. 
4 C B. R. 185.— CAN. 
sm. .1 — Where there were re- 
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Part III.- 

997ft. Proceedings by public officer or ftgent — 

Necessity for affidavit of authority.] — Where 
a bkpcy. petition presented by a co. under 
Bkpcy. Act, 1883 (c. 52), a. 148, was not 
accompanied by the affidavit required by 
r. 258 of the Bkpcy. Buies, 1886, stating that 
the person presenting the petition was the 
authorised public officer or agent of such 
co. s — Held : the petition was rightly refused. 
— Re Cripps, Ross & Co., Ex p. Ross (1888), 
as reported in 5 Morr. 226. 

1007a. .] — Re Atke, Ex p. Potts 

(1840), 10 L. J. Bey. 26. 

1016a. Exercising powers under Law of 

Distress Amendment Act, 1908 (c. 53).] — A 
landlord obtained judgment against his 
tenant for £204 in respect of rent A fire 
insurance, & served on him a bkpcy. notice. 
The notice was not complied with, & a 
petition for a receiving order was presented. 
While the petition was pending, the landlord, 
as the premises were sublet, served on the 
subtenants a notice, under sect. 6 of the above 
Act, to pay their rents directly to him, & 
from one subtenant he received £62, the 
debt being thus reduced by that amount. 
A receiving order was afterwards made : — 
Held : as the claim still amounted to more 
than £50 the landlord had not, by exercising 
his powers under the above Act, precluded 
himself from proceeding under the bkpcy. 
notice in the normal way. — Re A Debtor 
(No. 549 of 1928), [1929] 1 Oh. 170 ; 98 L. J. 
Oh. 35 ; 140 L. T. 166 , 45 T. L. R. 10 ; 72 
Sol. Jo. 727 j [1928] B. A 0. R. 125, 0. A. 


-Petition. 

1019a. Solicitor — Petition based on order for pay- 
ment of costs to ollent.] — Re A Debtor (No. 
76 of 1929), No. 830a, ante . 

1025. After this case add, “ See S. C. J. (Consolida- 
tion) Act, 1925 (o. 49), ss. 36-43.” 

1043. Add, Annotation : — Refd. Re L. A. A 
B. F. M., Official Receiver v. The Debtors 
(1926), 95 L. J. Ch. 268. 

1045. Add. Annotation : — Refd. Hay v. Carter, 
[1935] Ch. 397. 

1047a. Under voidable contract.] — A* 

employed L. as his agent to negotiate a 
loan for him with a money-lender. B., a 
money-lender, lent A. £60 on his promissory 
note for £100, & without the knowledge or 
consent of A. paid L. a commission. fi. re- 
covered judgment against A. for the amount 
of the promissory note in default of appear- 
ance, & issued a bkpcy. notice based on the 
judgment, & A. having failed to comply with 
the bkpcy. notice, B. presented a bkpcy. 
petition against him. On the hearing of the 
petition before the registrar it appeared for 
the first time that a commission had been 
paid by B. to L. : — Held : the act of bkpcy. 
was founded on a contract which was void- 
able by A., A the ct. ought not, within 1914 
Act, s. 5 (3), to be satisfied with the proof 
of B.’s debt, & the receiving order must be 
rescinded. — Re A Debtor (No. 229 of 1927), 
[1927] 2 Ch. 367 ; 96 L. J. Ch. 381 5 137 L.T. 
507 ; [1927] B. & C. R. 127, 0. A. 

1048. Add. Annotation: — As to (1) Refd. Hum- 
phery v. Wilson (1929), 141 L. T. 469. 


peated defaults by a debtor In fulfilling 
promises to pay made within three 
months preceding a petition in bank- 
ruptcy : Held : an order adjudging 
the debtor a bkpt., on the ground that 
it had ceased to meet its liabilities 
generally as they became due, should 
be affirmed. — Re Shellbrook Store, 
Ltd., [1931] 2 W. W. R. 646.— CAN. 


an. .1 — The words " ceases to 

meet his liabilities as they become 
due M do not Include a continuing 
default. — Brown v . Kelly-Douglas 
& Co., [1923] 1 W. W. R. 1340 ; [1923] 
2 D. L. R. 738 : 82 B. C. R. 143.— CAN. 


•o. .] — A debtor’s failure to meet 

his liabilities as they become due is 
an act of bkpcy. — Re Marcus, [1936] 
3 D. L. R. 42 ; 10 M. P. R. 357 ; 6 
F. L. J. (Con.) 53.— CAN. 


sp. .] — A co. possessed of con- 

siderable assets which fails to meet a 
claim because of fear of an alter- 
native claim cannot be said to have 
failed to meet its liabilities as they 
become due within Bkpcy. Act , — lie 
Montreal Alberta Petroleums, 
Ltd., [1939] 1 I). L. R. 774 — CAN. 


st. Receiving order in lieu of com- 
mittal — Kenya.} — In Kenya the pro- 
cedure in execution follows the Indian 
Code, 8c arrest 8c imprisonment is the 
normal form of execution. There being 
some evidenoe of means 8c that the 
debtors had refused to pay some part 
of the debt when they had the means 
to pay, a receiving order was made in 
lieu of committal: — Held : the order 
was rightly made as the English 
decisions under Debtors Act, 1869 
(o. 62), did not apply. — Braoia 



solvency, is not a ground for the filing 
of a petition to adjudge a debtor a 
bkpt. : It must appear that he has 
committed an act of bkptcy. — Re 
Kronson, [1931] 3 W. W. R. 22.— CAN. 


PART II. SECT. 4. 

m 1. Not statement showing 

insolvency prepared by creditors* agent.] 
— Re Tenenbein, Re Bankruptcy 
Act (Mam), [19271 4 D. L. R. 270 : 
[1927] 2 W. W. R. 374— CAN. 

m 11. .]— Re Shirley (N. B.), 

[1927] 2 D. L. R. 969 ; 8 O. B. R. 235; 
affd., [1928] 1 D. L. R. 350 ; 8 C. B. R. 
612.— CAN. f 


PART 111. SECT. 1 SUB-SECT. l.—A, 

b I. .] — There is no power 

In an agent, acting under general power 
of attorney, to present an insolvency 
petition on behalf of his principal, 
unless the power expressly authorises 
such act. — Re Osman (1919), 40 

N. L. R. 17.— S. AF. 


b U. 8.P. Ex p. Garbutt (1925), 46 
N. L. R. 67.— 8. Kf. 

991 U. Unlicensed company.) — 

Extra Provincial Corpns. Act cannot 
8c is not Intended to affect the right of 
an unlicensed foreign corpn. to Institute 
proceedings under Bkpcy. Act. — R. 
SocdbtyShirt Co., [1932] 1 D. L. R. 
561 ; O. R. 104.— CAN. 

99S li. No evidence when debt 

accrued — Motion unopposed.) — Held : 
petitioners were entitled to the relief 
whioh they claimed. — Fisher r. Wil- 
kie. Ltd., [1920] 19 O. W. N. 951 ; 
59 D. U R. 502 ; 1 0. B. R. 376.— CAN. 


PART 111, SECT. 1, SUB-SECT. 2. — A, 

1026 li. .] — Where there is no 

privity of contract between the in- 
solvent ft the alleged creditor, no debt 
can exist whioh may be made the 

n 


ground for a bkpcy. petition. — Re 
Canadian Chocolate Co., [1924] 2 
D. L. R. 508.— CAN. 


1026 ill. .) — A bkpcy. ot. should 

not proceed with a petition on a dis- 
puted debt until the ordinary cts. have 
settled the disputed question. — Re 
Whistle Co., [1925] 1 D. L. R. 1110 ; 
5 C. B. R. 495.— CAN. 


s I. Debt contracted before Bankruptcy 
Act , 1919, in operation .} — A reoeiving 
order against a co. under the above 
Aot may be based upon a debt owing 
to the co. by reason of its having 
undertaken, after the Aot came into 
operation, the liabilities Incurred by a 
firm before the Aot oame into operation. 
—Re Stewart Mercantile Co., Ltd. 
[1921] 1 W. W. R. 740 : 59 D. L. R. 
412 ; 1 a B. R 367.— CAN. 

■ li. Judgment founded on 

cause of action parity arising before 
Act in operation.} — Held: such judg- 
ment was sufficient either as an avail- 
able act of bkpcy., or as constituting 
a debt upon which to found a bkpcy* 
petition. — Re Maguire, [1928] 1 

D. L. R. 1186: 61 0. L. R. 68 ; 8 
O. B. R. 880.— CAN. 


• Hi. .] — Such a debt cannot 

be used as a ground for a bkpcy. 
petition. — Re Sutton, [1924] 4D.L.R. 
315; 6 C. B. R. 76.— CAN. 


sn. Debt contracted in province in 
which company not licensed to trade — 
No residential qualification.) — When a 
co. is not licensed to trade in a province 
ft has no assets in that province, the 
mere fact that members of the oo. have 
purchased raw furs when In that pro- 
vince does not confer on it a sufficient 
residential qualification to enable a 
bkpcy. petition to be presented against 
It in that province. — Its Robinson 
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1040a. Part of debt unenforceable In bankruptcy.] — 
Where judgment has been obtained against a 
married woman for a debt, part of which 
was incurred before the passing of Law 
Reform (Married Women A Tortfeasors) 
Act, 1035 (c. 30), a bkpcy. notice issued in 
respect of the judgment is invalid ; since the 
judgment is not divisible, A, since the bkpcy. 
notice is a step in the enforcement in bkpcy. 
of a judgment in respect of a debt incurred 
before the passing of the Act contrary to 
sect. 4 (1) (c) of the Act, it follows that 
failure to comply with the notice is not an act 
of bkpcy., & a bkpcy. petition founded on 
it necessarily fails. — Be Debtor (No. 21 of 
1037), [1038] Oh. 694 ; sub nom. Re Debtor 
(No. 21 of 1937), Debtor v . Petitioning 
Creditor A Official Receiver, [1938] 2 
All E. R. 824 ; 107 L. J. Oh. 321 ; 169 L. T. 
115 ; 64 T. L. R. 897 ; 82 Sol. Jo. 434 ; 
[1938-9] B. & C. R. 80, C. A. 

1060. Add. Annotation : — Folld. Re Debtors, [1927] 
1 Oh. 19. 

1061a. .] — A debt to be a good petitioning 

creditor’s debt must be a liquidated sum, pay- 
able either immediately or at some certain 
future time at the date of the act of bkpcy. 
It is not sufficient that the debt should have 
become a liquidated sum in the interval 
, between the act of bkpcy. A the presentation 
of the petition . — Re Debtors (No. 669 of 
1926), [1927] 1 Oh. 19; 90 L. J. Oh. 33 ; 136 
L. T. 182, 0. A. 

1065. Add. Annotation : — Consd. Re Debtors, 
[1927] 1 Oh. 19. 

1066. Add. Annotation : — Raid. Re Debtors, [1927] 
1 Oh. 19. 

1067. Add. Annotation : — Apld. Re Debtor, Ex p. 
Lawrence, [1928] Oh. 665. 

1077a. Tender before bankrupty notice — Whether 
creditor bound to aooept.l — On Jan. 3, 1028, 
a creditor obtained judgment for £47, in 
respect of two overdue instalments of a debt, 
leaving the remaining £23 instalment, which 
only became due between the date of the 
writ A the judgment, untouched by the 
judgment. On Jan. 9, in response to the 
creditor's invitation, debtor tendered the 
£23 In oash, but the tender was refused. 
On Jan. 27 the creditor filed a bkpcy. notice 
In respect of the £47 judgment debt, A on 
Feb, 16 he filed a petition based on the two 
debts, A on non-compliance with the bkpcy. 
notice ; — Held : though the two debts were 
still owing A amounted to over £50, so that 
the creditor was formally entitled to present 
a petition under 1914 Act, s. 4 (1), neverthe- 
less the refusal before the bkpcy. notioe of 
the £23 offered at his invitation, A refused 
only in order to keep the total debt over £50, 
was “ sufficient cause ” within sect. 5 (3) 
for makin g no order on the petition. — Re 
Debtor, Ex p. Lawrence (No. 21 of 1928), 
[1928] Oh. 665 ; rub nom. Re Debtor 
(No. 21 of 1928), Ex p. Petitioning 
Creditor e. Debtor, 97 L. J, Oh. 256 ; 
sub nom. Re Debtor, Ex p. Lawrence, 139 
L. T. 619, D. 0. 


1078, Add. Annotation : — Oonsd. Giles v. Kruyer, 
[1921] 8 K. B. 23. 

1110a. Note given for illegal considera- 

tion — BonA fide v holder without notice.] — 
Where evidence has been given by a petitioner 
in support of his claim on a promissory note 
given for illegal consideration, showing his 
bona fide* A want of notice of the illegality 
of the consideration, A there Is no ground for 
disbelieving him, the ct. will not hold that 
he has not discharged the onus of proof which 
falls on him to prove the claim, A a receiving 
order should be made. — Re A Debtor (No. 4 
of 1922), Ex p. Petitioning Creditor, 
[1922] B. A 0. R. 116, O. A. 

1127. Add. Annotations : — Consd. Re A Debtor, 
[1929] 2 Oh. 146. Distd. Re Debtor (No. 975 
of 1937), Debtor v. Petitioning Creditor A 
Official Receiver, [1088] 2 All E. R. 530. 
Refd. Re A Debtor, [1927] 1 Oh. 19 ; Mason v . 
Mason A Cottrell, [1933] P. 190. 

1128a. Jn divoroe proceedings the jury 

awarded in Feb. 1987, against the debtor, 
the co-resp., £2,000 damages. An order 
was made on Feb. 15, 1937, directing £1,000 
to be lodged in ct. within fourteen days, A 
the other £1,000 within twenty-eight days. 
This order not being oomplied with, on 
Mar. 8, 1937, the ct. ordered the debtor to 
pay the £2,000 to petitioner in the divorce 
proceedings (who was the petitioning creditor 
in these proceedings), upon the joint under- 
taking of petitioner A his solr. to abide the 
decision of the ct. as to its ultimate applica- 
tion. The debtor failed to comply with this 
order, A a further order was made on Nov. 1, 
1937, in the following terms : “ That the 
co-resp. do within seven days after the service 
of this order pay to petitioner the sum of 
£1,000, part of the sum of £2,000 the amount 
of damages assessed herein.” This further 
order also was not oomplied with, A a bkpcy. 
notice, founded upon the order of Nov. 1, 
1937, was then served upon the co-resp. : — 
Held : (1) the order of Nov. 1, 1937, was one 
in which the destination of the £1,000 in 
respect of which it was made was finally 
determined, A the creditor was entitled to 
serve a bkpcy. notice in respect of the amount 
specified therein ; (2) there was jurisdiction 
in the Divorce Ct., under the Supreme Ot. of 
Judicature (Consolidation) Act, 1925 (c. 49), 
s. 189 (8), to make the order of Nov. 1, 1937, 
that £1,000, part ofthe £2,000 damages, should 
be paid to petitioner direct. — Re Debtor (No. 
975 of 1937), Debtor v. Petitioning Credi- 
tor A Official Receiver [1938] 2 All E. R. 
530 ; 54 T. L. R. 814 ; 82 Sol. Jo. 303, 0. A. 

1185. Add. Annotation : — Refd. Re Debtors, [1927] 
1 Oh. 19. 

1156a« Failure to comply with bankruptcy notice — 
Right to petition not confined tb creditor 
serving notice.]— -When an act of bkpcy. has 
been committed by the failure of a debtor 
to comply with a bkpcy. summons, any 
creditor may avail himself of it for the 
purpose of presenting a bkpcy. petition 
against the debtor ; the right to petition is 


PART III. SECT. 1, SUB-SECT. 2.— 
C. (a). 

1050 It. — 1 — It is sufficient it the 
debt Is actually owing, though not 
actually due or payable. — ReTcmnuR 


Ltd., Exp. Wi us Sc Andxbbom, [1223, 
4 D. L. R. ISIS.— CAN. 

PART IU. SECT. 1, SUB-SECT. R-G. 

so. Order for aHmonv .] — Upon a 
petition by a woman for a leeetvtng 
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order against her husband, based upon 
a faihuo to pay alimony f— Hdd : the 
order did not create a debt within 
Bkpcy. Act, a. 44.— Be FwmsmuM, 
[1924 J ID. LIL 617 s «6 O, L. R. 
t mi 5 a B. R. 47,— CAM. 
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not limited to the creditor who has served 
the bkpcy. notice. — Re Hastings, Ex p. 
Disable (1884), 14 Q. B. D. 184 ; 64 L. J. 
Q.B. 74; 88 W. R. 440 ; 1 Morr. 281, 0. A, 

1156b. Act of bankruptcy unconnected with deed 
of arrangement.] — On Jan. 6, 1030, the 
debtor gave notice to the petitioning creditors 
that he was about to suspend payment of his 
debts, but said nothing about any intention 
of executing a deed of assignment, nor, in 
fact, had he then any such intention. On 
Jan. 9, the debtor, at the suggestion of the 
trustee thereof, executed a deed of assign- 
ment. At a meeting of creditors, a resolu- 
tion empowering the trustee to act under the 
deed was passed by a majority. The petition- 
ing creditors did not vote on the resolution, 
&, later, moved a resolution in favour of 
bkpcy. proceedings which was not carried. 
They then filed a petn. based upon the notice 
of suspension of payment on Jan. (J. The 
petitioning creditors later received orders for 
goods from the trustee, & executed the same 
3b received payment for the goods so supplied. 
The petn. was signed in the firm’s name by a 
partner, &, at the hearing, the registrar 
allowed an amendment whereby the signa- 
ture of one partner was inserted : — Held : 
(1) the amendment of the petn. was properly 
allowed ; (2) the conduct of the petitioning 
creditors prevented them from relying upon 
the execution of the deed of assignment as 
an action of bkpcy., although it did not 
amount to an assent to the deed ; (3) any 
acts done in reference to the deed could not 
estop the petitioning creditors from relying 
upon the earlier act of bkpcy. ; (4) the notice 
of suspension had no connection with the 
subsequent execution of the deed of assign- 
ment & could, therefore, be relied upon as a 
separate act of bkpcy. — Re Debtor (No. 23 
of 1939), Debtors. Petitioning Creditor & 
Official Receiver, [1939] 2 All E. R. 338 ; 
160 L. T. 443 ; 65 T. L. R. 620 ; 83 Hoi. Jo. 
376, C. A. 

1167. Add, Annotation: — Refd. Weston (Victor) 
(Fabrics), Ltd. v . Morgenstems, [1937] 3 
All E. R. 769. 

1175. Add. Annotation: — Dbtd. Re A Debtor, 
Ex p. Newburys (1926), 95 L. J. Ch. 199. 

1177. Add. Annotation : — Refd. Re Debtor (No. 
23 of 1939), Debtor v . Petitioning Creditor & 
Official Receiver, [1939] 2 All E. R. 338. 

1177a. Delay in presenting petition.] 

— Re Carr, Ex p. Jacobs, No. 1178a, post. 

1177b. .] — A creditor, by bis 

agent, attended a meeting of creditors held 
on Nov. 4, 1901, at which a resolution was 
carried approving a deed of assignment for 
the benefit of creditors. The agent neither^, 
assented nor dissented, but stated that he 
must consult his principal, A expressly 
reserved his right to take bkpcy. proceedings. 
On Nov. 30, he wrote to the trustee under the 
deed saying he was not satisfied with the 
debtor’s affairs, & that he still reserved 
his right to take steps in bkpcy. The 
trustee in reply asked him if he intended to 
proceed in bkpcy. to do so at once in 
order to save trouble A expense. Np further 
communication was made to the trustee til] 
after the filing of the petition on Jan. 27, 
1902. The petition was dismissed on the 
authority of Re Carr; Ex p. Jacobs, No. 
1178a: — Retd: there had been no acquies- 


cence or unexplained delay. The case of 
Re Carr; Ex p. Jacobs, No. 1178a, only 
applies to the case of a petitioning creditor 
who has been “ sitting on the rail .” — Re Day, 
Ex p. Hammond (1902), 86 L. T. 238 ; 60 W. R. 
448 ; 18 T. L. R. 442 ; 46 Sol. Jo. 361, D. 0. 

Annotation Gonad. Re Beasley (1913), 109 L. T. 910. 

1177c .]— On July 22, 1913, 

B. executed a deed of assignment for the 
benefit of his creators, & on Aug. 12 called 
a meeting of his creditors to approve the 
deed. At this meeting J., the secretary of 
S., Ltd., one of the creditors, & N., solr. for 
S., Ltd., were present, but they did not vote 
upon the resolutions, & expressed them- 
selves dissatisfied with the deed. Subse- 
quently S., Ltd., on being requested to assent 
to the deed, notified the trustee on Sept. 2 
that they declined to assent ; A on Oct. 18 
they presented a petition against B., alleging 
as the act of bkpcy. the deed of July 22 : — 
Held : (1) there had been no assent, express 
or implied, on the part of the petitioning 
creditors, such as to disentitle them to set 
up the deed as an available act of bkpcy., 
upon which a petition could be founded ; 
(2) in view of the decision in Re Day , Ex p. 
Hammond , No. 1177b, the case of Re Carr; 
Ex p . Jacobs, No. 1178a, could no longer be 
relied upon as an authority for the pro- 
position that an unexplained delay in pre- 
senting a petition might amount to 
acquiescence in a deed . — Re Bebsley (1913), 
109 L. T. 910, D. 0. 

H77<1 # ,] — Where the agent of cer- 

tain creditors asked the trustee of a deed of 
assignment by debtor to furnish particulars 
of the deed, &, later on, wrote to the trustee 
enclosing the creditors’ account, & asking for 
an acknowledgment of the claim, & after 
receipt of particulars of the deed, including 
information that certain of debtor’s property 
was to be sold, stood by for fourteen days, 
but subsequently presented a petition founded 
on the deed of assignment: — Held: there 
was sufficient acquiescence by the creditors 
to preclude them from relying on the deed 
as an act of bkpcy . — Re A Debtor, Ex p . 
Newburys, Ltd. (1926), 95 L. J. Oh. 199 ; 
[1926] B. & 0. R. 23. 

1177s. .] — If in bkpcy. proceedings 

the execution of a deed of assignment Is 
relied on by a creditor as an act of bkpcy. 
by a debtor & as a ground for the making 
of a receiving order, the ct. may dismiss the 
petition & refuse to grant the petitioning 
creditor relief if it appears that he was him- 
self a participator or sharer in bringing the 
deed into existence. 

At a meeting of the creditors of a debtor, 
it was suggested that a deed of arrangement 
should be entered into by the debtor. One 
of the creditors, who was present throughout 
the proceedings, acquiesced in the proposal 
that his own name should be added to those 
to serve on the proposed committee of 
inspection, 4c in this sense he took part in 
the procedure which led up to the execution 
of the deed : — Reid : the fact that the 
petitioning creditor himself took part in the 
proceedings which led up to the execution 
of the deed, constituted a sufficient cause 
within sect. 5 (3) of 1914 Act, for dis- 
missing the petition for a receiving order A 
that a receiving order made by the registrar 
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of the county ct. must be discharged. — Re 
Debtor (No. 11 of 1935), [1936] Oh. 165 ; 
105 L. J. Oh. 146 ; 154 L. T. 397 ; eub nom. 
Re Dbbtor, Ex p. Debtor v. Petitioning 
Creditor & Official Receiver (No. 11 of 
1985), (1934-5] B. Sc O. R. 322, D. 0. 

Annotation : — Apprvd. St Apld. Re Debtor (No. 382 of 1938),. 

Debtor v. Petitioning Creditors 6c Official Reoeiver, [1938] 

3 All E. R. 744. 

1177f. .] — A petitioning creditor, 

who has in any wav assented to, recognised 
or approved of a deed of assignment by a 
debtor, cannot afterwards allege that the 
execution of the deed constitutes an act of 
bkpoy. When therefore a petitioning credi- 
tor has — while not directly assenting to the 
execution by a debtor of a deed of assign- 
ment in favour of creditors — at a meeting of 
creditors Sc subsequently, in reply to a letter 
in which he was asked to confirm what had 
been said at the meeting, intimated that he 
would not do anything to upset the deed, but 
would wait Sc see what happened, he must 
be taken to have expressed his approved Sc 
recognition of the deed, Sc the ct. therefore 
will refuse to allow him to take advantage of 
the execution of the deed as an act of bkpey. 

■ on which a petition can be founded. In 
such a case there is “ sufficient cause ” 
within the meaning of sect. 5 (3) of 1914 Act 
' for not making an order. — Re Debtor (No. 5 
OF 1936), [1936] Oh. 728 ; • 05 L. J. Ch. 375 ; 
eub nom. Re Debtor (No. 5 of 1936), Debtor 
v. Petitioning Creditor Sc Official Re- 
ceiver, [1936-7] B. Sc 0. R. 10. 

1177g. .] — At a full meeting of the 

creditors of a debtor held on Apr. 4, 1938, 
it was proposed Sc seconded that the debtor 
be asked to execute a deed of assignment to 
two named persons as trustees for the benefit 
of his creditors. Thereupon the representative 
of certain creditors, being a minority of those 
present, moved an amendment to substitute 
a nominee of theirs for one of the proposed 
trustees, but as that amendment was not 
seconded it fell to the ground. The chair- 
man put the substantive proposal to the 
meeting Sc a large number of those present 
voted for it ; he next asked for those against 
it, but no hand was raised ; & he accordingly 
declared the proposal carried without opposi- 
tion. A proposal that a committee of inspec- 
tion should be appointed was also carried 
without opposition. The deed of assignment 
was thereupon duly executed. At the close 
of the meeting the representative of the 
minority creditors asked the chairman to 
record his objection. On May 13, 1938, the 
minority creditors presented a petn. for a 
receiving order against the debtor on the 
ground that by executing the deed he had 
committed an act of bkpey. The register 
in bkpey. made a receiving order. On 
Appeal : — Held : the petitioning creditors by 
their conduct had tacitly acquiesced in the 
making of the deed Sc become bound by it 
along with the other creditors. Sc they could 
not, therefore, rely upon it as an act of bkpey.; 
the case was one in which, under Bkpey. Act, 
1914, s, 5 (3), the ct. should be satisfied for 
sufficient, cause no receiving order ought to be 
made ; Sc the receiving order should be 
rescinded Sc the petn. dismissed. — Re Debtor 
(No. 382 of 1938), Ex p . Debtor v. Petition- 
ing Creditors Sc Official Receiver, [1939] 


Ch. 145; [1938] 3 All B. R. 744 ; 107 L. J. Ch. 
310 ; 159 L. T. 377 ; 54 T. L. R. 1098 ; 82 
Sol. Jo. 063, €. A. 

1178* Add. Annotations : — Apld. Re Debtor, [1936] 
Oh. 105; Re Debtor (No. 382 of 1938), 
Debtor v. Petitioning Creditors Sc Official 
Receiver, [1938] 3 All E. R. 744. Raid. Re 
A Debtor, Ex p. Petitioning Creditors, [1924] 
B. Sc 0. R. 105 ; Re Debtor (No. 5 of 1930), 
[1936] Ch. 728 ; Weston (Victor) (Fabrics), 
Ltd. v. Morgenstems, [1937] 3 All E. R. 769 ; 
Re Debtor (No. 23 of 1939), Debtor c. Peti- 
tioning Creditor Sc Official Receiver, [1939] 
2 All E. R. 338. 

1178a. .] — There is no duty cast on 

a creditor who receives notice of a deed of 
assignment for the benefit of creditors to 
express his dissent; nor does mere attend- 
ance at a meeting of creditors where such a 
deed is agreed to amount to approval. 
An unexplained delay of two months in 
presenting a petition or expressing dissent 
from the deed amounts to acquiescence. — 
Re Carr, Ex p. Jacobs (1901), 85 L. T. 552 ; 
60 W. R. 330, D. C. 

.Annotations ; — Diltd. Re Day. Ex p. Hammond (1002), 86 
L. T. 288. H.F. Re Beeeley (1913), 109 L. T. 910. 

1178b. ,\~Re Beesley, No. 1177c, 

ante. 

1178c. Failure to dissent from deed of 

assignment.] — Re Carr, Ex p. Jacobs, No. 
1178a, ante. 

1179. Add. Annotations : — Consd. Re Debtor (No. 
23 of 1939), Debtor v. Petitioning Creditor Sc 
Official Receiver, [1939] 2 All E. R. 338. 
Refd. Re A Debtor, [1928] Oh. 199. 

1179a. Attendance at meeting of com- 

mittee of inspection.] — About the end of 
1922 debtor made an arrangement to pay his 
creditors in full by instalments, a committee 
being appointed to watch over his affairs. 
Bis trading was not prosperous Sc new debts 
were incurred. On Feb. 21, 1924, he executed 
a deed of assignment for the benefit of his 
creditors generally Sc a circular letter with a 
form of assent was sent to Sc received by 
petitioning creditors, who were new creditors. 
On Feb. 25, 1924, their director with their 
accountant attended the office of one of the 
trustees under the deed & suggested that they 
or some other new creditor should be repre- 
sented on the committee of inspection. 
Petitioning creditors were then invited to 
attend the meeting of the committee on 
Mar. 26, 1924, Sc their director & their solr. 
attended accordingly, discussing Sc advising 
on certain matters. Petitioning creditors, 
however, refused to assent to the deed Sc 
presented a petition in bkpey. grounded upon 
the execution of the deed as an act of bkpey. : 
— Held : on the facts, petitioning creditors had 
so far recognised the deed as to preckide them 
from availing themselves of its execution as an 
act of bkpey. — Re A Debtor, Ex p. Petition- 
ing Creditors (No. 24 of 1924) (1924), 94 
L. J. Ch. 42 ; [1924] B. Sc O. R. 106, D. O. 

1180. Add. Annotations: — Refd. Re Debtor, [1936] 
Ch: 105 ; Re Debtor (No. 5 of 1936), [1936] 
Ch. 728. 

1181. Add. Annotation: — Refd. Re Debtor (No. 
23 of 1939), Debtor v. Petitioning Creditor Sc 
Official Receiver, [1939] 2 All E. R. 338. 

1188. Add. Annotations : — Apld. Re A Debtor, Ex p. 
Newbnrys (1926), 95 L. J. Ch. 199. Refd. 
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Weston (Victor) (Fabrics), Ltd. v. Morgen- 
sterns, [1937] 3 All E. R. 769 ; Re Debtor 
(No. 23 of 1939), Debtor v. Petitioning 
Creditor & Official Receiver, [1939] 2 All 
E. R. 338. 

1187. Add. Annotation : — Consd. Re Debtor (No. 

23 of 1939), Debtor v. Petitioning Creditor & 
Official Receiver, [1939] 2 All E. R. 338. 

1210. Add. Annotation : — Retd. Re A Debtor, [1928] 
Ch. 199. 

1211. Add. Citatum .-—39 L. J. Bey. 46. 

1217. Add. Citation .*—29 W. R. 268. 

1218. Add. Annotation : — Retd. Re Debtor (No. 21 
of 1937), Petitioning Creditor v. Debtor, 
[1938] 2 All E. R. 356. 

1234. Add. Annotation : — Apprvd. Re Debtor (No. 

24 of 1935), [1936] Ch. 292. 

1253a. Secretary duly authorised to present 

petition.] — The secretary of a limited co. was 
authorised under seal of the co. to present a 
bkpey. petition, & at the commencement of 
the petition had so described himself, but 
had signed the petition in his own name 
without any description either before or 
after his name. Objection being taken on 
behalf of debtor that the petition was 
wrongly signed & attested A the consideration 
for the debt not truly stated, the county ct . 
registrar dismissed the petition : — Held : 
the petition amply informed debtor who 
petitioners were, & what the debt was in 
respect of which they were petitioning ; 
there was no defect or irregularity &, even 
if there were, it would come within 1914 
Act, s. 147 (1), & the appeal must be allowed 
& a receiving order made & dated as of the 
date on which it should have been made in 
the county ct . — Re Marsden, Ex p. Sellers 
(E. H.) & Sons, Ltd. (1921), 91 L.J.Ch.318; 
126 L. T. 408 ; [1921] B. & 0. R. 188, D. 0. 

1264. Add. Annotation : — Consd. Re Debtor (No. 
419 of 1939), [1939] 3 All E. R. 429. 

1270a. When justified.] — A debtor went 

to the United States in Apr. 1939, with the 
intention of proceeding to Canada, having 
taken a return ticket for the voyage. She 
owed the petitioning creditors £1,456, <fc 
on May 19, 1939, they filed a petn. in bkpey. 
As the address of the debtor was not known, 
application was made to allow substituted 
service by advertisements in a New York 
newspaper & a newspaper circulating in 
Canada. It was not shown that the debtor 
was still in the United States or in Canada. 
The registrar held that this was not a case 
in which such substituted service could be 
ordered : — Held : on the facts of the case, the 


decision of the registrar was right. — Re 
Debtor (No. 419 of 1939), [1939] 3 All E. R. 
429, C. A. 

1274a. True copy of bankruptcy notloe not 

made exhibit to affidavit.] — An original bkpey. 
notice on the file of the county ct. was in 
Form No. 6 in the Appendix of Forms to the 
Bkpey. Rules, 1916, intituled “ In the High 
Court of Justice, In Bankruptcy,” & was 
sealed with the county ct. seal, the Form not 
being adapted in any way to the form of 
bkpey. notice to be issued by a county ct. 
On an appeal from a receiving order, the 
Div. Ct. discovered that the original bkpey. 
notice was in Form No. 6, & the affidavit of 
service exhibited a copy of the bkpey. notice 
sealed with the seal of the county ct. which 
was not a true copy of the original bkpey. 
notice. The ct. held that the bkpey. notloe 
was bad, allowed the appeal, rescinded the 
receiving order, dismissed the petition & set 
aside the bkpey. notice. — Re Evans, Davies 
v. Evans, [1931] B. & 0. R. 48, D. C. 

1275a. Nature of document must be brought to 
notice of debtor.] — (1) Where a petition in 
bkpey. is served on a debtor resident abroad 
in a sealed envelope, his attention must be 
called to the nature of the contents of the 
envelope at the time when the delivery is 
made. 

(2) Where service of a petn. in bkpey. is 
had owing to a technical error, the Registrar 
ought, on the matter being brought to his 
attention at the hearing of the petn., to fix 
a new date for its hearing in order to give the 
creditor an opportunity to effect a good 
service . — Re Debtor (No. 441 of 1938), 
[1939] Ch. 251 ; [19381 4 All E. II. 92 ; 108 
L. J. Ch. 35 ; 159 L. T. 505 ; 55 T. L. R. 
41 ; 82 Hoi. Jo. 908 ; [1938 -91 B. & C. R. 
91, C. A. 

1286a. Details of debt— Petition by 

money-lender.] — Money-lenders' Act. 1927 
(c. 21), s. 9 (2), applies to loans made before, 
as well as to those made after, the Act. — 
Re Debtor (No. 99 of 1928) (1928), 97 
L. J. Ch. 250 ; 139 L. T. 234 ; 72 Sol. Jo. 
335 ; [1928] B. & O. R. 40, O. A. 

1286b. Affidavit sworn before act of bankruptcy 
committed — Petition sealed & filed after act 
of bankruptcy.] — Where an affidavit verifying 
the statements contained in a petition was 
sworn & the petition was signed a day before 
the act of bkpey. alleged in the petition was 
committed, & all the facta alleged were duly 
proved on the hearing of the petition : — 
Held : no “ substantial injustice ” had been 
caused to the debtor by the defect or irre- 
gularity, so as to vitiate the subsequent pro- 


PART III. SECT. 1, SUB-SECT. 4. 

1802 i. Within fix months — When 
time begins to run — Ceasing to meet 
liabilities.)-— Where A. had failed to 
pay liabilities on their due dates 
eighteen months prior to the presenta- 
tion of the bkpey. petition against 
him '.--Held : the mere continuance of 
the failure to pay the same liabilities 
oould not be said to be an act of 
bkpey. occurring within six months 
before the presentation of the petition. 
—Brown v. Kellt -Douglas & Co., 
[19281 2 D. L. R. 788: 32 B. C. R. 
14* : (IMS] IW. W. i 1840.— CAN. 

1202 1L Continuing stats of 

bankruptcy .] — The limitation period for 
pres ent i n g a petition does not apply 
when a permanent state of bkpey. 


for a period 4 more than six 
months before & down to the time of 
presenting a petition.— Re Rayner, 
[1936] 2D. L. R. 642 ; 8 M. P. R. 309. 
— CAN. 


PART III. SECT. 3, SUB-SECT. 1.— B. 

n i. — .] — All members 

of the firm must be named in a petition 
for a receiving order against a partner- 
ship.— Re Cluit Brothers, [1926] 4 
D. L. R. 721.— CAN. 


PART ip. SECT. 8, SUB-SECT. 2. 

1261 1. On partners .] — All mem- 
bers of the firm must he served with 
a petition for a receiving order against 
a partnership. — Re Clutt Brothers, 
[1926] 4 D. L. R. 721.— CAN. 

1278 1L JBp whom — Solicitor .) — 


Re X. (1920), 69 D. L. R. 017; I 
0. B. R. 469.— CAN. 

1276 iii. — Petition filed before 
order taken out. | — A bkpey. petition on 
an existing judgment debt is not 
premature because filed before the 
Ring's order was taken out on it in 
the Canada Supreme Ct . -tie Hollo- 
way, [1938] 4 D. L. R. )2.~ CAN. 

PART III. SECT. 8, SUB-SECT. 8. 

1277 vs. .}—Scmble: the 

affidavit required by sect. 4 (2) of 
Bankruptcy Act, R. 8. C., 1927, o. 11, 
in verification of a creditor's petition 
must be made by petitioner, except In 
oases under rule 32, vis. those where 
petitioner is a oorpn. — Re McKay 
Oil Co., [1930] 1 W. W. R. 06: 2 
D.L. B. 648 ; 11 0. B. R. 248.— CAN. 


15 



Cues 1280b— 1878a. English and Earns Digest Supplement, 


oeedings. — Re Debtor (No. 49 of 1982), 
Ex p. Debtor v. Petitioning Creditor So 
Official Receiver (1983), 102 L. J. Oh. 
143; [1938] B. So 0. R. 53. 

1287a* To require proof—- Although debt A 

act of bankruptcy admitted*] — Bkpcy. being 
a matter which affect* not only the debtor 
So hk creditors but also the general public, a 
duty Is imposed upon the ct. to see that ail 
the requirements of the . 1914 Act Sc rules 
have been observed* Where therefore a 
petition in bkpcy* is presented by money- 
lenders it is the duty of the Registrar before 
making a receiving order to satisfy himself 
that all the requirements of sect. 5 (2) of 
1914 Act, r. 171 of Bkpcy. Rules, 1915, So 
Moneylenders Act, 1927 (c. 21), s* 10, have 
been complied with. Admission or consent 
by any one of the parties that this has been 
done is not sufficient. On an appeal the 
Registrar should furnish the Ot. of Appeal 
with a full note o! the proceedings before him 
showing that these requirements have not 
been overlooked. — Re Debtor, Ex p . Debtor 
(No. 691 of 1984), [1985] Oh. 358; 104 
L. J. Oh. 228 ; [1934-5] B. So 0. R. 234 ; 
sub nom. Re Debtor (No. 591 of 1934), Ex p. 
Debtor v. Petitioning Creditors So 
. Official Receiver, 152 L. T. 308 ; sub nom. 
Re Debtor, 61 T. L. R. 277, 0. A. 

1296a. Bad service of petition — Alteration of date 
for hearing .] — Re Debtor (No. 441 of 1938), 
No. L275a, ante. 

1818. Add. Citation 08 L. T. 689. 

1326. Add. Annotation : — Refd. Re Debtors, [1927] 

1 Oh. 19. 

1882. Add. Annotation Refd. Douglass v. Lloyds 
Bank (1929), 34 Oom. Oas. 203. 

t345. Add. Annotations: — Consd. Re A Debtor, 
[1929] 1 Oh. 170. Apld. Re Debtor (No. 21 of 
1937), Petitioning Creditor v. Debtor, [1938] 

2 All E. R. 350. 

1847. Add. Annotation: — Consd. Re A Debtor* 
Ex v. Petitioning Creditor (1920), 89 L. J. 
K. B. 482. 

1847a. .1 — The registrar in bkpcy. pos- 

sesses the widest discretion in respect of 
granting adjournments of the hearing of 
petitions, the only limit that the law imposes 
upon him being that he should exercise a 


judicial discretion. — Re A Debtor, Ex p. 
Petitioning Creditor (1920), 89 L. J. K. B. 
432; [1920] B. & 0. R. 1, D. 0. 

1857* Add. Annotation: — Refd. Re A Debtor, 
Exp. Petitioning Creditor (1920), 89 L. J. 
K. B. 432. 

1857a. Reasonable prospect of satisfac- 

tion of debts.] — Where a debtor applies for 
the adjournment of a petition, the ct. should 
be satisfied that there & a reasonable prospect 
of the debts being satisfied, So the ct. should 
be put in possession of every possible in- 
formation as to the position of debtor, So as 
to the position ot the negotiations which, it 
is said, will result in obtaining funds for the 
payment of his debts. — Re Bowen, Ex p. 
The Debtor, [1924] B. So 0. R. 32, O. A. 

1386. Add. Annotation : — Refd. Re Debtor, [1928] 
Oh. 199. 

1366a. Agreement to withdraw — Bill of exohange 
given in consideration of — Void.] — Davis 
v. Holding (1830), 1 M. Ac W. 158; 1 Gale, 
380 ; Tyr. So Gr. 371 ; 5 L. J. Ex. 102 ; 150 

« B. R. 388. 

. Annotations : — Refd. Belcher v. Sambourne (1844), 6 Q. B. 
414 ; Smith v. S&lzmann (1854), 9 Exoh. 686 ; Whit- 
more v. Farley (1881), 14 Oox, O. O. 617. 

1367a. After receiving order made.] — A 

creditor who presented a petition in bkpcy. 
against debtor faile<| to disclose a charge 
which had been given him by debtor some 
years previously. The registrar allowed the 
creditor to amend his petition after a re- 
ceiving order had been made : — Held : apart 
from amending the petition, It was doubtful 
whether the receiving order could be set 
aside on the ground of the omission to state 
the security ; but there was power to amend 
the petition even after the making of the 
receiving order. — Re A Debtor (No. 1507 of 
1921), [1922] 2 K. B. 109 ; 91 L. J. Oh. 471 ; 
127 L. T. 344 ; 38 T. L. R. 674 ; 66 Sol. Jo. 
472 ; [1922] B. So 0. R. 9, O. A. 

Annotation : — Consd. Re Small, Westminster Bank, Ltd. v. 
Trustee, [1934] Oh. 641. 

1378a. To remove name of debtor — Pro- 

ceedings against partnership — One partner a 
company— -Winding up.] — Re Dobree So Oo., 
No. 3793a, poet 


PART HI. SECT. 8, SUB-SECT. 6. 4 

1324 iv. — — <#• act of bank * 

rwptcy. ]— vlf an act of bkpcy. is not 
provod & the debt is only primd facie 
provinl the petition should bo dis- 
missed.— Re Booth Canadian Films, 
Ltd., 11938] 3 p. L. K. 763.— CAN. 


PART III. SECT. 8, SUB-SECT. 7.— B 

1334 III. Position of slated 

creditor.)— A - creditor who had 
petitioned fo sequestration of the 
estates of his debtor proposed to 
abandon his petition before sequestra- 
tion had been' awarded. Another 
creditor thereupon lodged a minute 
craving to be stated as a party to the 
petition. The. Lord Ordinary stated 
him, So six weeks later, on htapetition, 
granted sequestration. Vouchers, 
admittedly sufficient to substantiate 
the creditor's debt, were exhibited to 
the Lord Ordinary before he granted 
sequestration^ 4c were subsequently 
lodged in . pr oces s , but these particular 
vouchers had not been produced when 
the creditor was stated. Thereafter 


the debtor presented a petition for 
recall of the sequestration on the ground 
that the proceedings were ab initio 
void, in respect that the stated creditor 
had not fulfilled the statutory pro- 
cedure for obtaining sequestration 
laid down In Bkpoy. (Scotland) Act, 
1913, s. 20, in that he had failed 
timeously to lodge in prooess the 
neoesaary evidence of hta debt : — 
Held ; a creditor craving to be stated 
in terms of Bkpoy. (Scotland) Act, 
1913, s. 38, as petitioner to a petition 
tor sequestration did , not need to 
to follow out the statutory prooedure 

S resoribed by sect. 20 as essential in 
lie oase of an original petitioner, it 
being sufficient if such stated creditor, 
before the award of sequestration was 
made, sattafled the Lord Ordinary as 
to the existence of hta debt. — Stewart 
v. Wbthiidaib, Ltd., [1928] 8. a 
577.— SOOT. 

PART ni. SECT. 8, SUB-SECT. 10. 

el. The creditor, who, under 

sect. 36 of Bkpoy. Act, 1924-30, is 


substituted for a petitioning creditor 
who has failed to Tt proceed with due 
diligence on his petition ” must be a 
person whose debt was in existence at 
the time of the act of bkpoy. alleged 
in the petition. — M cNamara e. Lang- 
ford (1932), 45 C. L. R. 267; 6 
A. B. a 8— AUS. 


PART III. SECT. 3. SUB-SECT. 18. 

1879 ill. .1 — Jta Little, 

[1925) 1 D. L. R 395 ; 66 O. L. R. 
196 j 6 a B. R. 244 ; reet?., [19241 2 
D. i. R. 1172.— CAN. * 


PART HI* SECT. 8, SUB-SECT. 18.— R. 

1408 II. .J— Where a Judge 

before whom a bkpoy. petition was 
being tried had no knowledge of the 
law of another province. Sc a que^ - 
aroee concerning that law So he 
the case over to be tried In a 
patent ot, in that province : — Held: 
this was a reasonable course to pursue. 
—Re Fairwkathxbr, Ex p. Montreal 
(City) (1921), 2 C. B. R. 842.— CAN. 




VoL IV.— Bankruptcy. Caws 1461a— 1491a. 


Part IV. — Receiving Order. 


1461a. To make order against partners — 

Aet of bankruptcy by other partners.} — Re 
Gowland Brothers, Exp. Procter Shotton 
(1928), 66 L. Jo. 378, D. 0. 

1458. Add. Annotations: — Retd. Re A Debtor, 
[1927] 2 Oh. 867 ; Re Debtor (No. 21 of 
1937), Petitioning Creditor v. Debtor, [1938] 
2 All E. R. 356. 

1464. Add. Annotation : — Consd. Re A Debtor, 
„Ex p. Petitioning Creditor (1920), 89 L. J. 
K> B. 432. 

1457. Add. Annotation : — Held. Re Debtor (No. 21 
of 1937), Petitioning Creditor v. Debtor, 
[1938] 2 All E. R. 856. 

1462. Add. Annotation : — Expld. & Dlstd. Re A 
Debtor, Ex p. Petitioning Creditor (1920), 
89 L. J. K. B. 432. 

1467. Add. Annotations: — Consd. Re Forder, 
Forder v. Forder (1927), 96 L. J. Ch. 314. 
Retd. Re Debtor, [1928] Ch. 199. , 

1482. Citations ;-r-For 14 64 L. Jo. 444 ; 148 

L. T. Jo. 178 " read 44 89 L. J. K. B. 40.° 

1488a. Debtor elatming indemnity— -As surety tor 
contingent liability of petitioning creditor.]-— 
Petitioning co., of which debtor was formerly 
chairman, had lent debtor a large sum of 
money, A recovered judgment against him 
(on balance of account) for £2,065. A re- 
ceiving order was made in the county ct. 
from which debtor appealed, alleging that 
he had become surety for the co. for their 
bank overdraft with a limit of £5,000, & that 
he was entitled to be indemnified against 
this liability. No payment had been made 
by debtor on account of the bank over- 
draft. At a creditors 4 meeting the creditors 
were of opinion that debtor was insolvent & 
there was no alternative but bkpcv. : — Held : 
on the facts, petitioning creditors* obligation 
to indemnify debtor as surety in respect of 
his contingent liability for a debt due from 
petitioning creditors to a bank did not con- 
stitute 44 sufficient cause ” for the dismissal of 
the petition. — Re A Debtor (No. 13 of 1922), 
Exp. The Debtor, [1923] B. & C. R. 54, 0. A. 

1488b. Previous receiving order made by another 

court.] — Where a receiving order has been 
made in one ct., a second order should not 
be made in another ct. simply to enable the 
petitioning creditor to get his costs ; but in 
a proper case a second order may be made. — 


Re Debtor (No. 416 of 1935) (1936), 79 Sol. 
Jo. 921, 0. A. 

1488c. Petition by moneylender — Tender of all 
sums due except postponed interest.]— Peti- 
tioners, who were moneylenders, presented 
a bkpey. petition against the doctor. In 
their petition the claim was stated to be in 
respect of specified sums due on two pro- 
missory notes A interest at 5 per cent. The 
claim further stated 44 A we also have a claim 
for interest on the said two promissory 
notes which is postponed interest under 
sect. 9 (1) of Moneylenders Act, 1927 (c. 21).” 
On the petition ooming before the Registrar 
the debtor tendered to the petitioning 
creditors the principal due on the promissory 
notes with 5 per cent, interest but not the 
postponed interest. This tender was refused, 
A the Registrar made a receiving order 
against the debtor. On appeal : — Held : 
under sect. 9 (1) of Moneylenders Act, 1927 
(c. 21), the right of a moneylender to recover 
interest in excess of 5 per cent, was not 
destroyed but merely postponed fbr the 
purposes mentioned in the sub-sect. The 
tender made by the debtor did not include 
the whole sum which the moneylenders 
might ultimately recover, as it did not 
inolude the postponed interest which they 
might receive* in the event of the other 
creditors being paid in full. They were 
therefore justified in refusing the tender A 
the receiving order was rightly made. — Re 
Debtor (No. 231 of 1936), [1937] Oh. 181 ; 
106 L. J. Ch. 189 ; 63 T. L. R. 108 ; 80 
Sol. Jo. 974 ; [1936-7] B. A O. R. 113 ; sub 
nom. Re Debtor (No. 231 of 1936), Debtor 
v. Petitioning Creditors A Official Re- 
ceiver, [1936] 3 All E. R. 641 ; 156 L. T. 
0, 0. A. 

1488. Add. Annotation Refd. Re Debtor, [1928] 
Oh. 199. 

1489. Add. Annotations: — Consd. Re Forder, 
Forder v. Forder (1927), 96 L. J. Ch. 314. 
Refd. Re Debtor, [1928] Oh. 199. 

1490. Add. Annotation : — Consd. Re Debtor, [1928] 
Oh. 199. 

1491. Add. Annotation .-—Refd. Re Debtor, [1928] 
Oh. 199. 

1491a. .] — Debtor furnished a friend 

with a cheque for £500 as a deposit in con- 


PART IV. SECT 1. 

1469 It. Authorised assignment 

made before conditions of composition 
deed MfiXted.)—Re Lipson, 11023] 3 
D. LjEL 1171 j (192J\ 52 O. L. R. 352 ; 
2 CUB. R. 488.— CAN. 

PART IV. SECT. 2. SUB-SECT. 1. 

a. Read now ** 1461 i.” 

1461 II. Authorised assignment— Be- 
tween service df hearing of bankruptcy 
petition.) — Bkpey. Act. i. 4 (6), does 
not apply where debtor, with the 
palpable intention of choosing hie own 
trustee, makes an assignment after 
he has been served with a petition la 
sapor. A before the return of the notice 
of hearing.— Re QmmuiV A C la re Co., 
Era* jlMO] 48 O. L. n. 869 s 55 
D. L. R. 413 ; 1 O. B. R. 364.— GAN. 

1461 ISL After but on some dap 

of petition 6 appoint- 


ment of interim receiver .] — Although 
after the presentation of a petition in 
bkpoy. A appointment of an interim 
receiver debtor on the same day 
makes an ass i gn me nt for the general 
benefit of his creditors to an authorised 
trustee other than the one asked for 
in the petition, the ot. will hear the 
petition on its return A may grant the 
same A appoint as trustee the person 
named therein . — Re PRexutxssmt 
Farmers Oo., Ltd., C1921J 8 W. W. R. 
265 ; 1 C. B. R. 551.— CAN. 

1441 iv. .) — Motion by a credi- 

tor for a receiving order, after debtor 
had made an authorise*! assignment, 
dismissed ae unne ce s sar y, but with- 
out prejudice to its being renewed 
if any necessity should arise . — Be 
Waterhouse (Thomas) A Oo. (1921). 
4 D. L. R. 618: 60 O. L. R. 476.— 
CAN. 


^ 1464 f. No other creditor — Other 
facilities for realising debt .) — It is a 
sufficient cause for refusing a receiving 
order that the judgment creditor has 
equally good faculties for realising 
under the judgment Itself, A that 
there is no other creditor. — Re Stone, 
[1025] 4 D. L. R. 518.— CAN. 

sp. Debtor in position to pay .) — 
If debtor Is in a position to pay 
petitioning creditor, no receiving order 
ought to be made against him without 
giving him some opportunity of paying 
or securing the debt . — lie Maguire, 
(192311 D. L. R. 1186 ; 51 0. L. It. 63 ; 
3 O. B. R. 880.— CAN. 


11. .J — The ct. refused an order 

sequestrating a debtor’s estate when 
It was clear that the seauestration 
would not be for the benefit of the 
creditors. — Findlay e. Bestar (1021 ), 
42 N. L. R. 19. — R. AF. 
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nection with the underwriting of shares by 
a oo. in which the friend was interested. 
The cheque was dishonoured A Judgment 
obtained against debtor for £500 & £14 6s. 
costs. In Dec. 1026, the judgment creditors 
petitioned for a receiving order against debtor 
in respect of the judgment debt. From time 
to time arrangements were made for adjourn- 
ing the petition, but in Mar. 1 927, the petition- 
ing creditors intimated that the conditions on 
which they would agree to the petition being 
dismissed were that debtor should pay £100 
A provide a guarantee for payment of the 
balance of the debt A also agree to pay to 
them the oosts of their proceedings against 
the underwriters as between solr. A client, 


A the costs of their proceedings against 
debtor, also as between solr. A client. Pay- 
ment of the costs of proceedings against 
the underwriters was refused, but payment 
by debtor of solr. A client costs was agreed 
to, A sums of £50 A £144 were paid A the 
petition dismissed. In July petitioners again 
commenced proceedings for a receiving 
order in respect of a sum ascertained by 
deducting from the original debt A interest 
A costs as between solr. A client the pay- 
ments of £50 A £144. A receiving order 
having been made : — Held : the acts of 
petitioners in seeking to obtain payment 
of their costs in the proceedings against the 
underwriters A in obtairing payment by 
debtor of their solr. A client oosts amounted 
to extortion A an abuse of the process of the 
ct., A the case fell within 1914 Act, s. 5 (8), 
as being one where the ct. was satisfied that 
for sufficient cause no receiving order ought 
to be made, A the receiving order must be 
discharged . — Be Debtor (No. 883 op 1927), 
[1928] Oh. 199; 97 L. J. Oh. 120; 138 L. T. 
440; 72 Sol. Jo. 85; [1928] B. A 0. R. 1, 0. A. 


1492. Add. Annotation : — Refd. Be Debtor, [1928] 
Oh. 199. 

1493. Add. Annotation : — Refd. Be Debtor, [1928] 
Oh. 199. 

1494. Add. Annotations : — Apld. Be A Debtor, 
Ex p. Newburys (1926), 95 L. J. Oh. 199. 
Refd. Be Debtor (No. 23 of 1939), Debtor v. 
Petitioning Creditor A Official Receiver, 
[1939] 2 All E. R. 338. 

1495. Add. Annotations: — Refd. Be Debtor, [1928] 

Oh. 199 ; Be Debtor (No. 23 of 1939), Debtor 
v . Petitioning Creditor A Official Receiver, 
[1939] 2 All E. R. 338. 

1496. Add. Annotation : — Refd. Be Debtor, Ex p. 
Debtor, [1918-19] B. A O. R. 221. 

1497. Add. Annotation : — Consd. Be Debtor (No. 
23 of 1939), Debtor v. Petitioning Creditor A 
Official Receiver, [1939] 2 All E. R. 338. 

1498. After this case add “ Compare No. 797a, 
ante.” 


1498a. Exerolslng powers under Law of Distress 
Amendment Aot, 1908 (o. 53).] — Be A 
Debtor, No. 1016a, ante. 

1500. Add. Annotations : — Dlstd. Be Debtors, 
Ex p. Debtor (1922), 92 L. J. Oh. 120. Reid. 


Hawkins A Sunderland v. Duchd (1921), 90 
L. J. K. B. 913; Be A. A M., [1926] Ch. 274. 
Mentd. Be A Debtor, [1922] 2 K. B. 109. 
1500a. Order against firm “ other than ” partner 
not served with bankruptcy notice.] — Be 
Debtors (No. 807 op 1922), Ex p. Debtor, 
No. 887a, ante. 


1508. Add. Annotations: — Apld. Be A Debtor, 
[1922 ] 2 E. B. 109. Consd. Be Debtors, 
Ex p. Debtor (1922), 92 L. J. Oh. 120; 
Refd. Be A. A M., [1926] Ch. 274. 

1513. Add, Annotation: — Reid. Be A Debtor, 
[1920] 1 K. B. 461. 

1515a. Application opposed by official 

receiver.] — Where debtor applies to the 
registrar in bkpcy. to rescind a receiving 
order made against him, on the ground that 
all his debts have, since the making of the 
order, been paid in full, A the official receiver 
states that in his opinion the receiving order 
should not be rescinded until debtor has 
undergone a public examination, the registrar 
is not bound by that opinion, though in the 
• independent exercise of his discretion he 
, ought to give proper weight thereto. — Be A 
Debtor (No. 446 op 1918), [1920] 1 K. B. 
461 ; 89 L. J. K. B. 113 ; 64 Sol. Jo. 147 ; 
[1920] B. A O. R. 31 ; sub nom. Be A Debtor, 
Ex p. The Debtor v. Petitioning Creditors 
A Official Receiver, 122 L. T. 354, O. A. 

1519a. All debts paid In fullj — Re A 

Debtor (No. 446 op 1918), No. 1515a, ante. 


1520. Add. Citations :— [1920] 1 K. B. 461 ; 89 
L. J. K. B. 113; 122 L. T. 354 ; [1920] 
B. A O. R. 31. 


1538a. .] — Every ct. exercising bkpcy. 

jurisdiction, under sect. 108 (1) of 1914 Act, 
may rescind its orders, but the discretion 
to rescind a receiving order should only be 
exercised in exceptional circumstances A 
upon full disclosure of all material facts. 
These facts may only be ascertainable by the 
public examination of the debtor A the 
publicity resulting from bkpcy. proceedings. 
— Be Debtor (No. 5 op 1936), Ex p. Official 
Receiver (1937), 106 L. J. Ch. 226 ; [1936-7] 
B. A C. R. 187, C. A. 

1559a. Unequal treatment of creditors.] 

—A debtor against whom a receiving order 
had been made came to the following arrange- 
ment with his four creditors. The petition- 
ing creditor was Paid in full, another had 
accepted £50 in full satisfaction of a debt of 
£135, A the other two had given a release, 
although they had not been paid anything. 
The debtor applied to have the receiving order 
rescinded. The registrar in his discretion 
refused the application : — Held : the ct. will 
only in exceptional cases interfere with the 
registrar's discretion. The unequal treat- 
ment of the creditors was a strong ground for 
refusing to interfere in such a matter. — Be 
Debtor (No. 994 of 1935). Debtor v. 
Opficial Receiver, [1936] 1 All E. R. 794 ; 
80 Sol. Jo. 344, O. A. 


PART IV. SEOT. 5. 

1625 Iv. Time for .] — An appeal 

from the Official Receiver at the first 
meeting of creditors must be made 
within 21 days of the mooting . — lie 
Britannia Canning Co., [1938] 3 
D. L. R. 763. — CAN. 

1541 iv. Order based on statement 


of former president db manager.} — A 
petition In bkpcy. against a oo. which 
respited In a receiving order being 
made was based on a statement 
obtained by the present custodian of 
the estate from one W. who had been 
the president & general manager of the 
oo. bot who, at the time he gave the 
statement, was no longer occupying 


either of said offices : — Held : the 
receiving order must be set aside with 
oosts to be paid by the petitioner to 
the oo. Leave given petitioner, on 
paying said oosts, to amend his petition 
as be might be advised . — Be F. G. 
Wright & Co., Dtp.. [19371 3 W. W. R. 
404 ; 4 D. L. R. 56 ; 45 Han. L, R. 
418.— 0AM, 
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VoL IV.— Bankruptcy. Cases 1641a— 1662c, 


1541a. Failure to disolose security .] — Re 

A Debtor (No. 1507 of 1921), No. 1367a, ante . 

1542. Add. Annotation: — Consd. Re Debtor (No. 
994 of 1985), Debtor v. Official Receiver, 
[1936] 1 All E. R. 794* 

1545a. Sequestration in Scotland.] — Re A 

Debtor (No. 199 of 1922), No. 339a, ante. 

1548a. Power to make charging order 

on balance of funds in court.] — A debtor, 
against whom a receiving order had been 
made, paid money into ct. to satisfy his debts 
in full. The receiving order was then 
rescinded bv an order which directed the 
official receiver, after paying the debts A 
deducting his coats, charges A expenses, to 
pay the balance in his hands to debtor. 

A subsequent unsatisfied judgment creditor 
applied to the registrar in bkpcy. for a charg- 
ing order upon the balance of the funds in 
the hands of the official receiver : — Held : (1) 
the registrar had jurisdiction to make the 
order ; (2) the registrar’s jurisdiction was 
derived through the jurisdiction of the judge 
of the High Ot. to whom for the time being 
bkpcy. matters were assigned exercising his 
bkpcy. jurisdiction. — Re Prior, Ex p. Prior, 
[1921] 3 K. B. 333 ; 90 L. J. K. B. 1222 ; 
sub nom. Re Debtor, Ex p. Debtor (No. 
718 of 1920), 125 L. T. 727 ; [1921] B. A 
0. R. 124, O. A. 

1551. Add. Annotation : — Consd. Re Debtor (No. 
994 of 1935), Debtor v. Official Receiver, 
[1936] 1 All E. R. 794. 

1552. Add. Annotation : — Folld. Harman v . Official 
Receiver, [1934] A. C. 245. 

1562a. Receiving order discharged subject to 

condition — Condition not fulfilled — Rescission 
of discharging order.] — Debtor, a barrister, 
was entitled on the death of his mother to a 
vested remainder in tail of considerable value. 
His mother was seventy-five. The petition 
was filed on July 19, 1923. His present 
indebtedness amounted to about £6,000 A 
negotiations for a loan for that amount with 
an insurance oo. had been going on since 
July 16, 1923. Owing to a delay in raising 
this loan, the registrar had made a receiving 
order on Nov. 21, 1923, from which debtor 
appealed ; A upon debtor undertaking 
during the interval necessary to raise the 
loan, to insure his life immediately, i.e. from 
Dec. 1, 1923, to Jan. 1, 1924, in order that, 
in the event of his death during that period, 
the unsecured creditors might be safeguarded, 
the Ot. of Appeal allowed the appeal, dis- 
charged the receiving order A dismissed the 
petition without prejudice to another petition 
being presented if the loan was not carried 
through A petitioning creditors* debt not 
paid on or before Jan. 1, 1924. Up to * 
Dec. 20, debtor had not insured his life 1 
pursuant to his undertaking A petitioning 
creditors then moved to commit debtor for 


contempt. The Ot. of Appeal allowed debtor 
three hours within which to insure his life, 
A a certificate being produced showing that 
this had been done, the ct. made no order 
except that debtor should pay the creditors’ 
costs. Subsequently debtor having again 
broken his undertaking by not completing 
the insurance on his life, the Ot. of Appeal 
rescinded their order, with the result that 
the receiving order stood as originally 
made by the registrar. — Re A Debtor, Ex p. 
The Debtor (No. 1088 of 1923), [1924] 
B. A 0. R. t, O. A. 

Annotation: — Conid. Hannan v. Layton -Bennett (1936), 79 
Sol. Jo. 108. 

1552b. From order restoring adjudication 

order — To House of Lords without leave of 
Court of Appeal.] — Applt. was adjudicated 
a bkpt. on Aug. 22, 1932. On Oct. 24, 1932, 
the Ot. of Appeal allowed an appeal from the 
order of adjudication upon certain terms, A 
ordered that the application for adjudication 
be adjourned. One of the terms not having 
been complied with applt. moved the Ot. of 
Appeal to vary its order, but on Feb. 10, 
1933, the Ot. of Appeal rescinded its order of 
Oct. 24, 1932, A restored the order of adjudi- 
cation so as to have effect from Aug. 22, 1932. 
The pt. of Appeal refused applt. leave to 
appeal from its order of Feb. 10, 1933. 
Nevertheless he appealed, A the objection 
was taken that under sect. 108 (2) (5) of 
Bkpcy. Act, 1914, the appeal was not com- 
petent, as it was an appeal “ in bkpcy. 
matters ” A leave to appeal bad been refused. 
The Order of Feb. 10, 1933, purported to be 
made “in bkpcy. matters A applt. so 
treated it in his petition of appeal to the 
House of Lords. The cts. having jurisdiction 
in bkpcy., which under sect. 108 (1) of 1914 
Act might review, rescind, or vary any order 
made by them under their bankruptcy 
jurisdiction, were by sect. 96 confined to the 
High Ct. A county cts., A it was alleged that 
therefore the Ct. of Appeal had no power to 
exercise that jurisdiction of reviewing, 
rescinding, or varying its order : — Held : if 
the order was a complete nullity the House 
could not deal with it, but if it were to be 
regarded as an order of the Ct. of Appeal it 
foil within the provisions of sect. 108 (2) (6), 
which expressly limited the jurisdiction of the 
House in respect of orders made “ in bkpcy. 
matters ” where leave to appeal had been 
refused by the Ct. of Appeal. Appeal dis- 
missed as incompetent. — Harman v. Official 
Receiver, Petitioning Creditors A Trus- 
tee, [1934] A. C. 245 ; 103 L. J. Ch. 168 ; 
150 L. T. 501 ; 60 T. L. R. 238 ; 78 Sol. Jo. 
192 ; [1934] B. A C. R. 25, H. L. 

c. Application for declaration 

that order void.] — Harman v. Layton- 
Bennett (1935), 79 Sol. Jo. 108, C. A. 


PART IV. 8ECT. 6. 


1554 L Inj 
te order.) — V 


— Debtor consenting 
a petition for a 


receiving order has been filed A served, 
debtor should not make an authorised 
assignment, but should notify petition- 
ing creditor, or bis solr.. that be, the 
debtor, consents to a reoelyingorder,-- 
Re Laxjonpk. 119241 1 D. L/R. 1018 : 
65 O. L. B~ 279 : 4 C. B. R. 414.— CAN. 

sr. On person holding himself out 
os member of part ne r sh ip. re- 


ceiving order made against a partner- 
ship will include a person who has 
held himself out as a member thereof. 
—Re Main C£oak Oo., [1925] 1 
D. L. R. 290.— OAN. 

st. On power to proceed on judgment 
*umm<ms*}— Sect. 24 ot Bkpcy. Act, 
R. S. 0.71*27 e. 11, provides that when 
a receiving order or an authorised 
assignment is made no creditor to 
whom the debtor is indebted in respect 
of a debt provable in bkpcy. shall 
have any remedy against the property 
or person of the debtor except with the 


leave of the ot. Pltf. herein, a 
lodgment creditor of deft., applied to 
the lodge in Bkptoy. for leave to pro- 
ceed to obtain an order committing 
deft, to gaol for non-compliance with 
an order directing him to pay a 
monthly sum on account of pltf.*« 
judgment. The day before the applica- 
tion deft made an assignment in 
bkpcy. The application was opposed 
by deft, through his solr.. Sc also by the 
custodian: — Held : the judge had 
exercised a proper discretion In re- 
fusing to grant leave to proceed. — 



Case* 1561 — 1608. English and Empire Digest Supplement. 


1661* Add the following para. : — 

Therefore, where a debtor had been 
arrested under an order of the Oh. Div. made 
after the date of a receiving order pronounced 
before, but not drawn up & signed by the 
registrar (Blrocy. Buies, 1888, r. 158, App., 
Bonus 20 A 80) until after the arrest, he was 
ordered to be discharged, notwithstanding 
that he had by his counsel submitted to the 
order of attachment. 

1560. Add, Annotation : — Oonsd. Re Border, Border 
v . Border, [1927] 2 Oh. 291. 

1570. Add, Annotation : — Apld. Re A Bankruptcy 
Notice, [1924] 2 Oh. 70. 

1571a. On equitable assignment.] — A., a builder, 
was in 1987 engaged in certain building 
operations. From time to time he had been 
financed by one W. in these transactions ; 
the arrangement being that W. should 
guarantee with A/s bank his overdraft at 
that bank & make him small cash advances 
from time to time. Part of the arrangement 
entered into was to the effect that all moneys 
received by A. for houses erected by him or 
arising on a mtge. transaction in connection 
with houses erected should be paid over to a 
* certain firm of solrs. originally acting as 
solrs. for W„ who were to act also for A. 
.The solrs. — after certain deductions — were 
to pay the balance to the credit of W/s 
account at his own bank, w hich was then to 
be applied by W. in reduction of A/s over- 
draft at his bank in relief of W.’s guarantee. 
A., having completed the houses, mtged. 

. them to a building society. The solrs. 
received the amount advanced A, after 
making various payments & deductions out 
of the sum so received under the terms of the 
arrangement, were left with a balance of 
£968 9s. 3d. in their hands. On Monday, 
Mar. 16, 1987, before 11 a.m., they paid this 
amount by cheque to the credit of W/s 
banking account. On the same day, but 
some hours later, after the time of payment 
to the bank, a receiving order was made 
against A., & on Mar. 18, 1037, he was 
adjudicated a bkpt. Neither W. nor the 
solrs. had any notice of the fact that bkpcy. 


proceedings were pending at the time when 
the moneys were received by the solrs. nor 
when they were dealt with by them* The 
trustee in bkpcy. having applied in the county 
ct. by motion for an order that this sum of 
£963 9s. 3d. formed part of the bkpt’s estate, 
it was ordered that W., the reap, to the 
motion, should pay over this sum to him as 
trustee. Prom this decision W. appealed : — 
Held: (1) the judge was wrong in holding 
that the moneys were the bkpt. A/s own 
property to deal with as he wished. The 
arrangement between A. & W. constituted 
a good equitable assignment of the moneys 
so received, & hence could not be dealt with 
otherwise than in accordance with the 
arrangement between A. & W. The moneys 
were not the property of the bkpt. A., A the 
payment into W/s account by the solrs. 
could not be impeached ; (2) as regards the 
time of paying in, namely before the receiving 
order was actually made but on the same day, 
a question arose on the true meaning of the 
words in the proviso (i) to sect. 45 of 1914 
Act : “ that the payment . . . takes place 
before the date of the receiving order/* 

* The result of the authorities on this question 
showed that in cases of competition in point 
of time between a judicial & a non- judicial 
act, the rule that the judicial act should be 
given precedence must prevail, A the applica- 
tion of the rule therefore gave precedence to 
the judicial act. The making or the receiving 
order (being a judicial act) must therefore 
in accordance with the rule be referred back 
to the earliest moment of the day of Mar. 15, 
1937, & the actual payment into the bank 
(being a non-judicial act) could not be 
treated as having been made before it. — 
Re Warren, Ex p. Wheeler v. Trustee in 
Bankruptcy, [1938] Ch. 726 ; sub nom. 
Re Warren, Wheeler v. Mills, [1938] 2 
All E. R. 331 ; 107 L. J. Oh. 409 ; 159 L. T. 
L7 ; 54 T. L. R. 680; 82 Hoi. Jo. 394; 
[1938-9] B. & C. R. 1, D. C. 

1579a. Effect of — On transactions pending 

appeal from receiving order*] — Re wiozell. 
Ex p. Hart, No. 1893a, poet. 


Part V. — Adjudication Order. 


1586a* .] — An appeal against a decision 

of a registrar, approving a proposal for a 
scheme of arrangement, having been allowed, 
the Ct, of Appeal, upon the application of the 
official receiver, adjudged the debtor bkpt. 
under Bkpcy* Act, 1883 (c. 52), s. 20, A 
Bkpcy. Rules, 1886, s. 191 . — Re Burr, Ew p. 


Board op Trade, [1892] 2 Q. B. 467 ; 61 
L. J. Q. B* 591 ; 00 L. T. 553 ; 8 T. L. R. 
516 ; 9 Morr. 133, 0. A. 

1608* Add, Annotations : — Retd. Re Wilson* Ex p. 
Sa l a man , The Trustee v, Keith, Prowse 
(1925), 133 L. T. 814 ; Re Wait, [1927] 1 Oh. 
606. * 


Be Mum, Malouf t>. Mints, [1980] 
1 W. W. R. m I IO.LR. 77: 24 
S.L. R. 290 ; 11 O. B. R. 227. — CAN. 

sw. Failure of Official Receiver to 
comply icilh Bankruptcy Jet .] — A 
debtor cannot receive any rights 
tlirough failure of the Official Receiver 
to comply with Bkpcy. Act. — P bhlkk 
r. TKW. 11938] 3 D. L. R. 754. - CAN. 

at. Oh prescription .) — Bkpcy. sus- 
pends prescription against a debtor. — 
Re Masse & Bonnier 8c Banqitk 
Oanabiknnk Nation ale, 11958] 2 

D. L. R. 776.— CAN. 


PART IV. SECT. 7, 

IS75 ii. — To enable debtor to pay.] 
—A receiving order directed not to issue 

for seven day* & not then to issue 

if petitioner's claim, Including the 
costs of the petition, satisfied . — Re 
Magpies. flSflTl JVJ* & H86; 51 
0. L. R. 68: 8 O, B. R. 686.— CAN. 

PART V. SECT. 1. 

dL Want c f at***,)— 

Where there are no Meets the making 

of an order for adjudication Js in the 

discretion of the at,— Re BaEakat, 
(1920] N. Z. L. R. 184.— « A. 

so 


169$ 111. .] — Sequestration 

of the estates of a debtor was pro- 
nounced In the sheriff ot. of L. in 1900. 
The trustee was subsequently .dis- 
charged, but bkpt. never obtained his 
discharge. He, however, continued to 
oanr on business A incurred new debts. 
In 1922 one of the new creditors pre- 
sented a petition In the same ot* for 
sequestration of debtor's estates .* — 
Held: In the dxeumstenee# Bkpcy. 
(Scotland) Act, 1912 (c. 20). * m d* 
not make incompetent a new wWardof 
sequestration.— Oook s. M’Douqall, 
Ilf tSB. a 86,— SOOT. * 




▼oL IV.— Bankruptcy. Cases 1619-lTSSa 


1619. Add. Citation .*—11 Oox, C. a 860. 

1690. Add. Annotation : — Reid. Hawkins A Sun- 
derl&nd v. Duohd (1921), 90 L. J, K. B. 913. 

1624. Add. Annotation : — Consd. Hawkins A Sun- 
derland v. Duohd (1921), 90 L. J. K. B. 913. 

1625. Add. Annotation : — Reid. Hawkins A Sun- 
derland v. Duchd (1921), 90 L. J. K. B. 913. 

1636. Add. Annotation : — Consd. Be Griffiths, 
Jones v. Jenkins, [1926] Oh. 1007. 

1687. Add. Annotation : — Dbtd. Be Griffiths, Jones 
v. Jenkins, [1926] Oh. 1007. 

1688. Alter this ease add “ On duty to maintain 
wile .] — See Husband A Wife, No. 696a.” 

1640. Add the following para. : — 

A debtor entitled to land in Middlesex was 
adjudged bkpt., do an order was made under 
sect. 121 of 1883 Act, that his estate should 
be administered in a summary way, so that 
no appointment of a trustee was made. He 
never disclosed to the official receiver the 
fact of his having the land, A he subsequently 
mortgaged it to a mtgee. who forthwith 
registered his mtge. : — Held : the title of 
the official receiver was not postponed to 
that of mtgee. by reason of the order of 
adjudication not having been registered. — 
Be Oalcott & Elvin’s Contract, [1898] 
2 Oh. 460. 

1642. Add. Citation : — 39 L. J. Bey. 40. 

1647. Add. Annotation : — Refd. Holden v. South- 
wark Oorpn., [1921] 1 Oh. 550. 

1650. After this case add : — 

.] — See, note, Companies Act, 1929 (c. 23), 

s. 142. 

1656. Add. Annotation : — Consd. Re Boulton, Ex p. 
Moncrieff v. Official Receiver (1926), 135 
L. T. 461. 

1657a. .] — The partners of a firm, 

which was heavily indebted to the firm’s 
bankers, formed a limited co. to take over the 
debt. They then, with the consent of the 
principal creditors of the firm, gave the bank 
a joint A several guarantee for payment of 
the transferred debt A of any sums due to 
the bank from the co. Upon the subsequent 
bkpey. of the firm A the individual partners : 
— ELM: (1) bkpts. had by the guarantee 
contracted a 44 debt provable in the bkpey. 
without having at the time of contracting it 
any reasonable or probable ground of expecta- 
tion of being able to pay it” within 1914 
Act, s. 20 (3) (d), which covered not only a 
new A original debt, but also a debt in renewal 
of or in substitution for a previously existing 
debt, A their discharge must be suspended 
for a period of two years ; (2) the ct., upon 
the particular facts of the case, granted each 
partner a certificate that his bkpey. was 
*• caused by misfortune without any ‘ mis- 
conduct on his part,’* the certificate to 
operate when the discharge took effect. 
Circumstances which may constitute “ mis- 
fortune without any misconduct” within 
sect. 26 (4), discussed. — Re Boulton 
Brothers A Go., [1927] 1 Oh. 79 ; mb nom. 
Re Boulton Brothers A Go., Ex p. MoN- 


oribfp v . Official Receiver, 96 L. J, Oh. 
90 ; [1927] B. A 0. R. 1, C. A. 

1666. Add. Annotation : — Reid. Sevenoaks U. D. 0. 
v. Twynam, [1929] 2 K. B. 440. 

1087. Add. Annotation : — Reid. Be Debtors, [1927] 
1 Oh. 19. 

1669. Add. Annotation : — Retd. Sevenoaks U. D. C. 
v. Twynam (1929), 98 L. J. K. B. 537. 

1670. Citation .—For 44 26 L. J. Bey. 29 ” read 
44 36 L J. Bey. 29.” 

Add. Annotation : — Ae to (1) Consd. Be 
Debtor (No. 29 of 1931), [1934] Ch. 280. 

1731. Add. Annotation :— Refd. Be Debtors, [1927] 
1 Oh. 19. 

1735. Add. Annotation : — Held. McDonald v. Nash, 
[1924] A. 0. 026. 

1786. Add. Annotation : — Refd. Re Forder, Forder 
v. Forder, [1927] 2 Oh. 291. 

1771. Add. Annotation ; — Refd. Be Forder, Forder 
v. Forder, [1927] 2 Oh. 291. 

1776s. Surplus assets after payment ol com- 

position.] — Bkpt. made a composition with 
his creditors, which was approved, A the 
cash required to satisfy the composition 
having been deposited with the official 
receiver, the adjudication was annulled, but 
the order annulling the adjudication contained 
no reference to the vesting of surplus assets : 
— Held : although the order of annulment 
contained no express provision as to the 
Ivesting of any surplus assets, on payment of 
the composition the estate of debtor, i.e. the 
surplus after satisfying the composition, 
would, bv necessary implication, revest in 
debtor. — Flower v. Lyme Regis Oorpn., 
[1921] 1 K. B. 488 ; 90 L. J. K. B. 365 ; 124 
L. T. 403 ; 37 T. L. R. 145 ; 06 Sol. Jo. 133 ; 
[1920] B. A C. R. 138, 0. A. 

1781. Add. Annotation : — Raid. Re Forder, Forder 
v. Forder, [1927] 2 Ch. 291. 

1795. Add. Annotation: — Refd. John v. Mendoza, 
[1939 J 1 K. B. 141. 

1795a. Agreement not to prove — Promise by debtor 
to pay after bankruptcy.]— Deft., at the time 
of a receiving order in bkpey. against him, 
owed pltf. £82 15#. fid. He persuaded pltf. 
to refrain from proving in the bkpey., A to 
write to the official receiver that he had 
given the money to deft, as a present. Deft, 
gave pltf, a letter in these terms : “ I thank 
you for your letter of even date which 1 
requested from you ; A notwithstanding its 
contents 1 am still indebted to you for the 
sum of £852 15#. fid.” Deft.’s bkpey. having 
been annulled under sect. 29 of Bkpey. Act, 
1914, on the ground that all the debts were 
paid in full, pltf. sued deft, to recover the 
£852 15#. fid.: — Held: thq^ order annulling 

4 the bkpev. A reciting payment of all the 
debts in full, created an estoppel by record, 
A pltf. could not thereafter recover by 
action a debt for which fie could have proved. 
— John v . Mendoza, [1939J 1 K. B. 141 ; 
[1938] 4 AU E. R. 472 ; 108 L. J. K. B. 106 ; 
169 L. T. 548 ; 55 T. L. R. 50 ; 82 Sol. Jo. 
891 ; [1938-9] B. A C. R. 99. 


PART V. SECT. 8. SUB-SECT. 1. 

IT, On ehatki mortgaoe tut dddor.fr~ 
The validity of a ©battel mtge. given 
by debtor who la irubaequontly ad- 
judicated bkpt most be deterodsed 
ae at the time of e uoh a djudication. — 
Re Sauxdsm Aijpcti Oo i a n auK S , 


Ljl>» IIWSJJ D. L. R. 323 : tl 996) 3 
W. 7$7 .—CAN. 

n. On right of debtor to make 
authorised assignment. ] — When an 
authorised petition ha# been registered 
bkpt. must oonsent thereon & not make 
an authorised assignment. — Ite Horn*- 


laoa Fruit & Mi ; at Mahkkt, 11938) 
2 D. L. K. 780. — CAN. 

PART V. SECT. 3, SUB-SECT. S. 

• (p. 188) 1. In filing psUUan — 

Creditor prejudiced. 1—Re H astir, [1928] 
N. Z. L. R. 4 28. — N.Z, 




Cmm 1808a— 1898a. English and Empire Digest Supplement. 


Part VI. — Official Receiver, Special Manager, and Interim 

Receiver. 


1808ft. On grant of Administration — Estate of un- 
discharged bankrupt — Whether estate of 
trustee divested — After-acquired property.] — 
An order under 1914 Act, s. 130, for the 
administration of the estate of a deceased 
undischarged bkpt. according to the law of 
bkpcy. is not a second or subsequent receiving 
order or adjudication within s. 89 so as to 
divest the estate of the trustee in bkpcy. in 
favour of the official receiver under the 
administration order ; but bkpt.’s estate, 
including any after-acquired property, re- 
mains vested in his trustee in bkpcy. — Re 
Sarjbant, [1923] 2 Oh. 302 ; 129 L. T. 825 ; 
sub nom. Re Sarjeant, Ex p. Official 
Receiver, 92 L. J. Oh. 626 ; [1923] B. & 
0. R. 63. 

.] — See , now, Bkpcy* 

(Amendment) Act, 1926 (o. 7), s. 3. 

1826. Add. Annotation : — Refd. Re A Debtor, 
[1920] 1 K. B. 461. 


1868. Add. Annotations : — Refd. Everett v. 
Griffiths, [1920] 3 K. B. 163 ; Hearts of Oak 
Assurance Co., Ltd. v. A.-G. (1931), 47 
T. L. R. 579. 

1879a. Application by receiver for annulment of 
adjudication — Whether receiver entitled to 
costs.]-— Re A. & M., No. 226a, ante. 

1879b. Form of order.] — Where, on an unsuccess- 
ful appeal by the debtor, the Official Receiver 
becomes entitled to his costs, he is entitled 
to an order for taxation, for payment out of 
the £20 security paid into ct., & for any 
remaining amount of his costs to be paid out 
of the estate. — Re Smith, Debtor v. Official 
Receiver, Re Shaw, Debtor v. Official 
Receiver, [1938] 1 All E. R. 408 ; sub nom. 
Re Debtor, Ex p. Debtor v. Official 
Receiver (No. 507 of 1937), Re Debtor, 
Ex p. Debtor v. Official Receiver (No. 
549 of 1937), 107 L. J. Oh. 223, C. A. 


Part VII. — The Trustee and Committee of Inspection 


1889. Add. Annotations: — Apld. Re Regent 
Finance & Guarantee Corpn. (1930), 69 L. Jo. 
283. Consd. Re Wigzell, Ex p. Hart, [1921] 
2 K. B. 835 ; Scranton’s Trustee v. Pearse, 
[1922] 2 Ch. 87. Distd. Re Wilson, Ex p. 
Salaman, The Trustee v. Keith, Prowse (1925), 
133 L. T. 814 ; Re Gozzett, Ex p . Messenger 
& Co. v. Trustee, [1936] 1 All E. R. 79. Apld. 
Re Sandiford (No. 2), Italo-Canadian Corpn. 
v. Sandiford, [1935] Ch. 681. Refd. Re 
London County Commercial Reinsurance 
Office, [1922] 2 Ch. 67 ; Re Wait, [1927] 1 
Ch. 606. 

1890. Add. Annotations : — Consd. Scranton’s 
Trustee v. Pearse, [1922] 2 Ch. 87. Distd. Re 
Wilson, Ex p. Salaman, The Trustee v. 
Keith, Prowse (1925), 133 L. T. 814. Refd. 
Re Wigzell, Ex p. Hart, [1921] 2 K. B. 835 ; 
Re London County Commercial Reinsurance 
Office, [1922] 2 Oh. 67. 

1898. Add. Citations 122 L. T. 35 ; [1918-19] 
B. & 0. R. 249. 

Add. Annotations : — Apld. Re Regent Finance 
& Guarantee Corpn. (1930), 69 L. Jo. 283. 
Consd. Re Wigzell, Ex p. Hart, [1921] 2 K. B. 
835 ; Sci&nton’s Trustee v. Pearse, [1922] 2 
Ch. 87. Distd. Re Wilson, Ex p. Salaman, 
The Trustee v. Keith, Prowse (1925), 133 


L. T. 814. Consd. Re Sandiford (No. 2), 
Italo-Canadian Corpn., Ltd. v. Sandiford, 
[1935] Ch. 681 ; Re Gozzett, Ex p. Messenger 
& Co. v. Trustee, [1936] 1 All E. R. 79. 

1893a. Duty not to take advantage of mistake 

of fact.] — A receiving order was made 
against a debtor, who thereupon applied for 
& obtained a stay of the advertisement of 
the receiving order & all proceedings there- 
under pending an appeal therefrom. The 
appeal was subsequently dismissed & an 
order was made adjudicating him bkpt. At 
the date of the receiving order bkpt. bad an 
account at a bank. After the making of the 
receiving order & pending the hearing of the 
appeal bkpt. paid into the bank £165 which 
he had collected from his debtors, & drew 
out of his account £199. The bank acted in 
good faith & received & paid those sums in 
the ordinary course of business without 
knowing that a receiving order had been 
made against bkpt. The trustee in bkpcy. 
claimed a declaration that the sums paid 
into the bank after the date of the receiving 
order vested in him as trustee : — Held : (1) 
the sums paid into the bank by bkpt. after 
the date of the receiving order became by 
virtue of 1914 Act, ss. 18 (1), 37 Cl), 38 (a), 
the property of his trustee in bkpcy. ; (2) the 


PART VI. SfiOT. 8. 
sw. When court will appoint.}— 
Petitioner must convince the ot. that 
an interim reoeiver ia necessary to 
protect the creditors* interests . — Re 
Canadian Coal Supply. Ex p. 
Staples Bell Inc., [1984] 8 D, L. R. 
881 ; 4 0.B.R. 577.— CAN. 

M mi. .] — Re Canadian Coal 

prapLVf Ex v. Staples Bell Ino.. 
UM41 8 D. L. R. 881 : 4 O. B. F, 577. 
—CAN. 


ss. Order of appointment containing 
undertaking as to damages by petitioning 
creditor — undertaking not (Recharged on 
termination of appointment.] — Re Jack- 
son, [1986] 1 D. L. R. 1189; 58 
O. t. R. 488.— CAN. 

ss. Order appointing — Not appeal* 
able.] — Raxsat Glass Oo. v. Royal 
Bank of Canada, [1981] 8 D. L. R. 
759.— CAN. 

sb. Powers of custodian — Sole of 
perishable goods— Must be physically 

22 


perishable.}— Rs Webber, [1981] 8 
dT L. R. 269 ; 2 M. P. R. 618 ; 18 

C. B. R. 874.— CAN. 

ss. Disposition of shares .] — 

Re Estate of H. K. Reed Sc Oo., Ltd. 
(No. 1), [1980] 8 W. W. R. 98; 4 

D. L. Rl 841 ; 18 C. B. R. 31.— CAN. 

PART VII. SECT. 1. 
sd. Representative of creditors— To 

SWSMS: 


fe 

bank were not entitled to credit themselves 
with the payments out to bkpt., as those 
transactions took place after the date of the 
receiving order A were therefore not pro- 
tected by sects. 45 A 46 ; (3) there was 
nothing dishonest in the trustee enforcing 
the rights given to him by the Act, & the 
action of the ct. in staying the advertisement 
A proceedings could not operate in any way 
in derogation of the rights of the trustee. — 
Re Wigzell, Ex p. Hart, [1921] 2 K. B. 
835 ; sub now. Re Wigzell, Ex p. Trustee, 
1 L J. E. B. 897 ; [1921] B. A 0. R. 42 ; 
sub now. Re Wigzell, Ex jp. Trustee v, 
Barclays Bake, Ltd., 125 L. T. 361 ; sub 
now. Re Wigzell, Hart v. Barclays Bake, 
37 T. L. R. 526 ; 65 Sol. Jo. 493, 0. A. 

Annotations : — As to (2) Distd. Re Wilson, Ex p. Sal am an, 
The Trustee e. Keith, Prows© (1925), 133 L. T. 814. As 
to (3) Gonid. Scranton’s Trustee v. Pearse, [1922] 2 Ch. 87. 
Reid. Re London County Commercial Reinsurance Office, 
[1922] 2 Ch. 67. 

,] — See Bankruptcy (Amendment) 

Act, 1926 (c. 7), s. 4. 

1894a. Duty to recover statutory debt.] — 

In 1919 debtor paid deft., a bookmaker, 
various cheques for bets lost on horse racing, 

A these cheques were cleared through various 
banks, as holders. On Aug. 30, 1920, debtor 
was adjudicated bkpt. A on Mar. 30, 1921, 
his trustee in bkpcy. by the direction of his 
committee of inspection, commenced an 
action to recover £955, the amount admitted 
to be due, if recoverable. The action was 
transferred to the judge in bkpcy. under 
Bkpcy. Rules, 1916, r. 123. Deft, took the 
oinfc that such an action ought not to be 
rought by an officer of the ct., as the claim, 
however legal, was practically dishonest, A 
that all cts. must apply the rule in Re Condon , 
Ex p. James , No. 60, ante : — Held : the 
claim the trustee in bkpcy. was seeking to 
enforce was in respect of a debt which under 
Gaming Act, 1835 (c. 41), s. 2, A the decision 
of the House of Lords in Sutters v. Briggs (see 
Gahikg A Wagering, Vol. XXV., p. 418, 
No. 213), was a statutory debt, A there was 
nothing in Re Condon. Ex p. James , or in 
any of the cases in which the rule in that 
case had been followed, which entitled the 
ct. to say that if A when a right of action 
in respect of such a debt vested in a trustee 
in bkpcy., it was a dishonest or dishonourable 
thing for him as an officer of the ct. to enforce 
it, A judgment for the trustee in bkpcy. must 
be entered in the action for the amount 
claimed. — Scranton’s Trustee v. Pearse, 
[1922] 2 Oh. 87; 91 L. J. Ch. 679; 127 
L. T. 698 ; 38 T. L. R. 629 ; 66 Sol. Jo. 503 ; 
[1922] B. A 0. R. 52, C. A. 

Annotation : — Raid. Re Wilson, Ex p. S ataman, The Trustee * 
t>. Keith. Prowse (1925), 133 L. T. 814. 

1894 b. Duty to act equitably — Recovery of 

money paid tp bankrupt with approval of 
official reoelver.] — On June 26, 1924, a 
receiving order was made against W. on 
a petition presented on May 25, 1924, in 
respect of an act of bkpcy. on May 1, 1924. 
W. was a promoter of boxing contests A 
had in view at the date of the presentation of 
the petition boxing competitions, one of which 
was held at the Stadium, Wembley, on 
Aug. 9, 1924. He appealed against the 
receiving order, A pending that appeal the 
receiving order was not gazetted. His appeal 
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having failed it was then gazetted on July 29, 
1924. At an interview between W., his 
solr., the solr. for the Wembley authorities 
A A., the assistant official receiver, who under 
Bkpcy. Rules, 1916, r. 316, represented the 
official receiver, A. was told of the proposed 
boxing contest A the judge held on the 
evidence that at the interview W. told A. he 
desired notwithstanding the receiving order 
to be allowed to stage the contest as the only 
hope of providing assets to meet the claims 
of his creditors, A that it was arranged he 
could do so without any interference by the 
official receiver, on W. undertaking not to 
use the proceeds of the sale of tickets for his 
private purposes but only for discharging 
the expenses of the staging of the contest 
A to hand over any balance to the official 
receiver. On that arrangement being made 
W. proceeded with the negotiations for the 
contest A an agreement was executed by 
which he gave the Wembley authorities 
the right to collect all moneys paid for 
tickets at the turnstiles, A they were to have 
those moneys as a security for the payment 
by W. for the use of the Stadium. Various 
ticket agents paid W. for blocks of tickets 
to be sold by them to the public. The 
contest, which was held at the Stadium on 
Aug. 9, 1924, only realised after payment 
of all expenses £730 which W. paid to the 
official receiver. On Sept. 6, 1924, W. was 
adjudicated bkpt., A on Sept. 9, S. was 
appointed trustee in the bkpcy. On a 
motion by S. to recover from the various 
ticket agents all sums paid by them since 
the date of the receiving order to W. for 
tickets they had bought from him A to 
recover the money collected by the Wembley 
authorities at the turnstiles : — Held : A. had 
power to give his sanction to W.’s receipt of 
the proceeds of the sale of tickets to be applied 
by him in discharging expenses & the trustee 
in bkpcy. was bound by the sanction so 
given, but even if he were not so bound A 
even if A. exceeded his powers the trustee 
could not take the benefit of W.’s activities 
without accepting their burden, A the pay- 
ment to W. of the moneys which the trustee 
claimed, being the direct result of the leave 
obtained by W. from A. to stage the boxing 
contests, it would be inequitable A unjust 
to make resps. pay these moneys over again 
for the benefit of W.’s creditors A to hold 
that the charge given to the Wembley 
authorities was nugatory . — Re Wilson, Ex p. 
Salaman, [1026] Ch. 21 ; 96 L. J. Ch. 58; 133 

L. T. 814 ; 70 Sol. Jo. 65 ; [1925] B. A C. R. 06. 

1894c. Extent of duty.] — G. contracted with 

M. A Co . that they should build upon his land 
four greenhouses at a price of approximately 
£1,100, with the proviso that he was not to 
be bound by such contract unless he obtained 
a loan sufficient to meet his obligation under 
the contract. M. A Co. introduced G. to the 
Agricultural Mtge. Corpn., A a sufficient 
loan by the Corpn. to G. was arranged. 

The work having been carried out to the 
satisfaction of all parties, M. A Co. wrote to 
the Corpn. requesting payment by them of the 
£1,153 14s., A the Corpn. expressed their 
willingness to pay M. A Co. upon receipt of 
G.’s permission. M. A Co. sent a form of 
permission to G. for his signature, but on the 
very day of its arrival a receiving order was 
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made against G. The trustee in G.'s bkpcy. 
was able to sell the land at an enhanced price 
by virtue of the presence on it of the four 
greenhouses. M. & Go. then sought to 
restrain the trustee from dividing £1,153 14s., 
part of the proceeds of sale of the said land 
among the creditors generally A claimed the 
said sum for themselves in full j — Held : 
as M . & Go. at the date of the receiving order 
had no right to receive the loan from the 
Gorpn. without the consent of G., the said 
sinn was divisible between the general 
creditors. The facts did not warrant the 
application of the doctrine of Be Condon, 
Ex p. James , No. 1880, as M. & Go. by their 
own failure to obtain a charge to' secure their 
debt were in the position of unsecured 
creditors. — Be Gozzett, Ex p. Messenger & 
Go., Ltd. v. Trustee, [1936] 1 All. E. R. 79 ; 
80 Sol. Jo. 146, C. A. 

1895. Add. Annotations : — Consd. Be Wigzell, Exp . 
Hart, [1921} 2 K. B. 885 ; Scranton's Trustee 
v. Pearse, [1922] 2 Oh. 87. DUtd. Be Wilson, 
Ex p. Salaman, The Trustee v. Keith, Prowse 
(1925), 133 L. T. 614. Ckmsd. Be Regent 
Finance & Guarantee Gorpn. (1930), 69 L. Jo. 
283 ; Be Gozzett, Ex p. Messenger & Go. v. 

* Trustee, [1930] 1 All E. R. 79. 

1896. Add. Annotations : — Consd. Be Stokes, Ex p. 
•MeUish, [1919] 2 K. B. 256 ; Be Thellusson, 

Ex p. Abdy, [1919) 2 K. B. 735. 

1909a. Debtor’s accountant.] — A receiving order 
having been made on his own petition against 
a debtor, who had not previously committed 
an act of bkpcy., the creditors elected as 
• trustee in bkpcy. an accountant whose Arm 
had acted for him for several years, receiving 
money & making payments on his behalf. 
The firm had submitted a proof of debt in the 
bkpcy. for a sum of £112 lie. for professional 
services rendered to the debtor & a cash 
account of receipts amounting to £415 5s. 5 d. 
& disbursements amounting to £415 14s., 
including two items for their fees. The 
Board of Trade, without attacking the 
oharaoter of the accountant, objected to his 
appointment under sect. 19 (2) of 1914 Act, 
& notified their objection to the High Ct. 
under sect. 19,(3); — Held: (1) the ct. had 
to determine, not whether in all the circum- 
stances it would be best to permit the pro- 
posed trustee to act or whether he would in 
fact act impartially, but whether he was a 
person whose relation to the bkpt. or his 
estate would make it difficult for him to act 
with impartiality ; (2) the proposed trustee 
being an accounting party who, if the account 
for services rendered were not allowed in full, 
might have to make payments to the estate, 
the Board of Trade had satisfied the ct. that 
there were proper grounds for the objection. — 
Re Beale (R. G. F.), Ex p. Board of Trade, 


[1939] Ch. 761 ; 108 L. J. Oh. 297 ; 100 
L. T. 018; 83 Sol. Jo. 417. 

1961a. Suspension of bankruptcy — Death of 

trustee.) — Where Proceedings in a bkpcy. 
have been suspended by a resolution of the 
creditors, passed under 1861 Act, s. 110, & 
the trustee appointed by the creditors to 
wind up the estate & effects of the bkpt. has 
died, tne Ot. of Ch. has jurisdiction, under 
, the Trustee Acts, to appoint new trustees. — 
Re Raphael's Trust Estate (1870), L. R. 
9 Eq. 233 ; 80 L. J. Oh. 200 ; 18 W. R. 247. 

1966a. Refusal to convene creditors 9 meet- 

ings,]— Be Burn (J.) f Ex p. Dawson (E. W. 
de v.), McClellan (H. T.) As Trustee, No. 
6318a, poet. 

1966b. In regard to oonvenlng meeting ot 

creditors.] — ( 1 ) Creditors who, pursuant to 1914 
Act, s. 79, have required*the trustee or official 
receiver to convene a meeting of creditors for 
the purpose of passing specified resolutions, 
cannot obtain an order from the ct. com- 
pelling the trustee or official receiver to 
comply with such requisition if the ct. is of 

* opinion that no useful purpose would he 

* served thereby. A trustee is entitled to 
applv to the ct. for directions under sect. 
79 (3) as to whether a meeting ought to be 
called or not in compliance with a requisition 
of creditors to convene it. 

(2) The ct. is not bound to hear a creditor 
in opposition to a bkpt.’s application for 
discharge if satisfied that its attention has 
been called to all the facts & arguments 
necessary to enable the ct. to come to a 
proper decision. — Be Burn, Dawson v. 
McClellan (No. 2) (1931), 101 L. J. Oh. 
113 ; [1931] B. ft G. R. 108. 

1976a. — — — — J., who ran an 

eating-house, was adjudicated bkpt. on 
Nov. 13, 1937. At the request of deft., the 
trustee in bkpcy. carried on the business, & 
deft, entered into a guarantee to secure the 
estate against loss. The business was run 
at a loss, & the present action was brought by 
the trustee on the guarantee ; — Held : 
(1) the trustee in bkpcy. was not merely 
carrying on the business so far as was neces- 
sary for its beneficial winding up, & was 
therefore carrying it on contrary to the pro- 
visions of Bkpcy. Act, 1914, s. 50 (1 ) ; (2) this 
was no defence to the guarantor, as it was 
only a creditor who could impeach the trans- 
action ; (3) the contract of guarantee was 
not void as being contrary to public policy ; 
4) there was sufficient consideration moving 
rom the trustee to support the contract, 
because, if the business were carried on, a 
profit might be made ; (5) the guarantee was 
therefore enforceable, & the action succeeded. 
— Clark v. Smith, [1939] 4 A11E. R. 59 ; 161 
L. T. 312 ; 56 T. L. R . 21 ; 83 Sol. Jo. 848, 0. A. 
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1911 ti. — .J — Re London 

Bubal Worn Ltd. (Out.), [1986] i 
D. L. XL. 1191. — CAN. 

k I. Not stowed creditor u*o So* 

not value* security.] — He London 
Bridos Works. Lto. (Oat.), [1996] 
4 D. L. XL 1181.— CAN. 

o 1. Trust company at proxy for 

creditor .] — At the election of a trustee 
the votes of a trust oo. as prosy for 
creditors are Illegal.— fie Ditchburn 
Boats & Aircraft (1986), Ltd., 
[1938] 9 D. L. XL 518 7 F. L. J. (C an.) 
893.— CAN. 


1948 1. Who may appeal against 
decision on election-~CMStodian not 
betny creditor.) — The custodian ap- 
pointed by the official reoeiver after an 
authorised assignment under Bkpcy. 
Act, if he Is not a creditor of the 
assignor, is not entitled to appeal from 
the derision of the official receiver as 
chairman of the first m e e t ing of 
creditor* who, after parsing on the 


PART VO. SECT. 8, HUB-SECT. 6. 

1959 11. Conflict of interest A 

duty .) — Where a trust oo. was an 
authorised trustee In the bkpcy. of a 
limited oo., A certain directors ft 
shareholders of the latter, having large 
claims against debtors* estate, were 


creditor* who, after passing on the 
admission or rejection of proofs of 
claim for the purpose of voting, has 
declared a certain person elected ae 

4 O. B. B. wi— OAK. I 
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2007a. Without order of court for 

delivery of aooounts.]— The at. has Jurisdiction 
under 1914 Act, b. 105 (6), to make an 
immediate & unconditional order for the 
committal of a trustee of a deed of arrange- 
ment for non-compliance with an order of 
the Board of Trade made in pursuance of 
Deeds of Arrangement Act, 1914 (o« 47), s. 13, 
to transmit an account of his receipts & 
payments as such trustee. — ik Allen, [1935] 
Oh. 74; 152 L. T. 828 ; sub nom. Re Allen, 
Em p. Board on Trade v. Nemon, 104 
L. J. Oh. 204 ; [1934] B. & 0. B. 99. 

2028a. .] — Where a trustee in bkpoy. 

with the sanction of the committee of in- 
spection employs a soir. to do particular 
business, the principle on which the solr.’a 
bill of costs against the trustee is to be taxed 
is that of solr. A client, not as between sob. 
& his own client but that of “ where the client 
& others are Interested in a common fund,” 


i.e. bkpt.’s estate, A on such a taxation the 
taxing master is not bound to allow copies 
of doeumente supplied to counsel at hie 
request, nor the whole amount of the fees 
paid to counsel on the written authority of 
the trustee. But where the trustee has 
honestly sanctioned an expenditure which is 
not excessive, the taxing master should take 
a liberal view as far as possible in allowing 
the amounts against the estate which have 
honestly been incurred on behalf of such 
trustee. — Re Layby, Em p. Oohen & Cohen, 
[1921] 1 K. B. 344 ; 90 L. J. K. B. 246 ; 124 
L. T. 672 ; [1920] B. A 0. B. 171. 

2114. Add. Annotations : — Apld. Re Bum, Ex p. 
Dawson (E. N. de V.), McClellan (H. T.) & 
Trustee, [1932] 1 Ch. 247. Refd. Sevenoaks 
U. D. 0. v. Twynam, [1029] 2 K. 440. 

2158. Add . Annotation : — Consd. Re Katherine et 
cie, Ltd., [1932] 1 Oh, 70. 


PART V1L SECT. 4, SUB-SECT. 2. 

•b. To employ bankrupt at re- 
muneration — Approbation of court .1 — 
Held : the employment of bkpt. Sc the 
terms of his employment, including his 
remuneration, must have the appro- 
bation of the ot. ; the subsequent 
approbation is unauthorised by Bkpt. 
Sc Insolvent Act, 1857, s. 278. — Re 
Maokay, MoGuinness v. Rolling s- 
HKAD (1921), 55 I. L. T. 89. — IR. 

so. To accept tenders.) — When the 
trustee is aooepting tenders, he must 
have the written authority of the 
inspectors to do so. — Re Brown Taxi 
Oo. Sc Detroit Radiator Co. (1922). 
65 D. L. R. 136. — CAN. 

sd. To dispose of property.) — 
When the trustee is selling stock or 
transferring property he must have 
the written authority of the inspectors 
to do so. — Re Brown Taxi Co. Sc 
Detroit Radiator Oo. (1922), 65 
D. L. R. 136.— CAN. 

as. To dispose of Shares — Applica- 
tion Jpr direction of court.]— Re Estate 
of H. K. Reed Sc Oo., Ltd. (No. 2), 
[1930] 3 W. W, R. 158 : 4 D. L. R. 
923; 12 0. B. R. 33.-rOAil. 

sf. To lease.) — On a motion under 
sect. 84 of Bkpoy. Aot by a secured 
creditor to reverse the trustee’s aot or 
decision, authorised by the creditors ft 
inspectors, in leasing the plant of the 
bkpt. for the current year : — Held ; a 
trustee in bkpoy. has no power to 
lease under sect. 43 of Bkpoy. Aot ft the 
lease was accordingly set aside.— 
Sbohabt Fisheries, Ltd., Re Edward 
Rbnnbberg ft Sons Co. v. Canadian 
Credit Hen’s Trust Assoon. (B. CA 
[1929] 4 D. L. R. 586 ; 2 W. W. R. 
418 ; 10 O. B. R. 565. — CAN. 

1988 L Payment — Power to make— To 
complete contract.) — Debtor agreed to 
purchase goods on condition that 
should he fall to complete payment ha 
should lose all the money paid. When 
all the payments had been made save 
the last one debtor became bkpt..: — 
Bald : the trustee might pay the last 
Instalment ft retain the good s.— -B e 
Lsmteux ft Copping Motor Dwtm- 
butobogb (1922 h 69 D. L. R. 105 ; 1 
O. B. R. 464.— CAN. 

PART VII. SECT. 5, SUB-SECT. 1.— A. 

I L Some creditors not notified.) 

— Tf the trustee discovers that he has 
faded to send to some of the creditors a 
notice intended to be sent to alt he 
should notify those who have been 
overlooked to file their proofs ft should 
advise them of whet has taken place; 
ft Is agb neasswry to cell a newmeet- 


j Oo. 

O. It R. 


Canadian Cereal ft Flour 
k (1988), 67 D. L. R. **4j Jtt 
in: taai 
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2001 i. To realise to best advantage — 
Acceptance of tenders.}— The trustee 
must be governed by the advice of the 
inspectors ft by ordinary business 
Judgment in delaying the acceptance 
of any tender for the purchase of 
debtor’s assets. — Re Canadian Cereal 
ft Flour Mills Co. (1992), 67 D. L. R. 
234 : 51 O. L. R. 316 ; 2 0. B. R. 158. 
—CAN. 

PART VII. SECT. 5, SUB-SECT. 1.— 
B. (b). 

2008 11 a. Accountant — Charge 

for clerk's time ) — Where an account- 
ant’s work Is indispensable a trustee 
under Bkpoy. Aot may be allowed to 
charge against the estate, as a disburse- 
ment subject to taxation, a fee for 
his partner’s work as accountant pro- 
vided the trustee renounces any profit 
thereby accruing to him. But pay- 
ments made to the trustee's firm for 
the work of its employees must be 
disallowed as disbursements. — Re 
Bryant, Isard ftCo„ [1925] 4 D. L. R. 

15 cAn 7 °* L * R 471 ? 6 °* B * 7ft9 ‘ 

sg. Costs incurred before appoint- 
ment of inspectors.) — Solrs.’ oosts for 
services rendered prior to the appoint- 
ment of inspectors are not taxable 
against the estate. — Re Stoneberg 
(1922), 69 D. L. R. 728 ; [19221 2 
W. W. R. 1828.-^OAN. 

ah. Salaries of regular employees.)— 
A custodian or trustee in bkpoy. can- 
not recover as disbursements, the 
salaries paid its regular employees.— 
Re Csevrier ft Sons, Ltd« [19281 2 
W.W.R.111: 87 Man. L. R. 444 ; 10 
O.B.R.27.— 6AN. 

ART VIL SECT. 6, SUB-SECT. I.— 
B. (s). 

gi. .1 — The taxation of a trustee 

l0 bkpcy.*s bill of fees ft disbursements 
will he reopened when it appears 
primd facte that improper items nave 
been Included. Proof that the taxing 
master did not understand how far the 
inspectors had approved the account* 
will establish such a pHmA fade oaee. — 
Re J. Stanley wedlock. Ltd., 
yt925] 2 D. L. R. 566 ; 5 0. B. R. 896.— 

2081 1. Basis of taxation of soliotior'i 
cha rg es A mount of oosts limited. Y— Re 
Msmebveyb. LtU., [19241 ID.LB, 
1087 : 4 O. 1. R. 498.— CAN. 

PART VII. SECT. S # SUB-SECT. 

v C. (a). 

S0S8 1. Order for pa ym ent— When 
granted Proceeds of sals handed goer 
to debtor.}— Whan debtor parts With 
p r operty to a trustee who. m fraud of 
disposes of it ft hands over 

26 


the proceeds o i the sale to debtor, such 
a fraudulent trustee may be compelled 
to pay to the creditors the money 
which ho received as a result of such 
sale. — C ameron v. Moseley, [1923] 
3 D. L. R. 267.— CAN. 

PART VII. SECT. 5, SUB-SECT. 1.— 
E. (a). 

2069 if. Without fraud. J - Tim 

ct.. will not interfere when the trustee 
in bkpey. has accoptcd an offer to 

J iurcliame without fraud. — A mca Minks, 
Re, ( 1938 J 1 I). L. R. 777. -CAN. 


PART VII. SECT. 8, SUB-SECT. 1.— H. 

■k. Trustee giving secret information 
to purchaser of part of estate — Right to 
set aside sale.]— Re Davies Footwear 
Oo., Underhills, Ltd., t>. Barber 
(1923), 58 O. L. R. 467 ; 4 O. B. R. 
131.— CAN. 

si. Effect of Bankruptcy Act , 1914, 
s. 80.)— Above sect, is not intended to 
confer a general Jurisdiction upon the 
Ot. of Bkpey, to set aside such a sale ft 
thereby affect rights acquired by pur- 
chasers. — Re Chirnside ; Digby v. 
Union Trubtee Oo. of Australia, 
ltd. (1929), V. L. R. 217.— AUS. 

PART VII. SECT. 6, SUB-SECT. 2.— A. 

2126 iv a. “ Cash receipts.' 9 ) 

— The trustee is to be confined to five 
per cent, of the cash reoeipts in all 
circumstances, unless the inspectors in 
writing increase the amount ft the et. 
approves. — Re Bryant Isard ft Co., 
[1925] 4 D. L. R. 157 : 67 O. L. R. 
471; 5 O. B. R. 799 : varying [10261 1 
D. Jj. R. 847 ; 6 O. B. R. 393.— CAN. 

2125 It b. Meaning.) 

—Re Johnston, [1926] 4 D. L. R. 226. 
—CAN. 

2126 lv o. .J— Bkpey. Act, 

1927 (c. 11), s. 85, does not recognise 

5 per cent, of the cash reoeipts as the 
ordinary commission allowable to a 
trustee in bkpey.; but merely fixes 

6 per cent, as the limit of the charge 
to do allowed, except with the approval 
in writing of the inspectors ft of the ot. 
Under the circumstances in the present 
ease a commission of 8 per cent, on 
both the receipts ft on the cash reoeived 
by the trustee under a composition 
agreement was held to be reasonable.— 
Re Chsvbzee ft Sons, Ltd., [1928) 2 
W.W.R.111; 37 Man. L. R. 444 ; 10 
O. B. R. 27.— CAN. 

cm. Right to priority — Over Crown 
dsbts.h— The trustee is entitled to be 
paid his fees ft expenses in priority 
to the Crown. — Re Canadian Carpet 
ft Comforter Manufacturing^ Co., 
Ex p. A.-G. fob Canada, [1924] 4 
D. L. R. 1807 ; 5 O. B. R. 54.— CAN, 
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2176. Add. Annotation : — Refd. Spencer v, Ash- 
worth, Partington, [1926] 1 K. B. 589. 

2264a. .] — A trustee having persistently dis- 

regarded the directions of the Board of 
Trade to send his accounts for audit the Board 
of Trade removed him. His accounts were 
sent in shortly after his removal, & it was not 
alleged that he had been guilty of any mis- 
appropriation or other irregularity. The 
creditors by ordinary resolution disapproved 
of the trustee’s removal, & the trustee 
appealed to the High Ot. The ct. held, on 
the facts, that the Board of Trade’s decision 
to remove the trustee was right. The motion 
was accordingly dismissed with costs. — 
Be Rothman & Allanswick, Ex p. Rubens 
t7. Board of Trade, [1934-6] B. & C. R. 
224. 

2268. Add, Annotation: — Refd. Re Bulmer, 

Greaves v . I. R. Oomrs., [1937] 1 All E. R. 
323. 

2293a. Holder of proxy from company.]— 

At the date of the receiving order the bkpt. 
had on deposit with a bank certain preference 
& ordinary shares which had been deposited 
by him by way of security for a loan. A 
creditor for a large sum of money, a limited 
oo., was appointed one of the members of 
the committee of inspection in the bkpcy. 

, The co., being unable to act personally, 
appointed applt., who was its chairman, to 
act as its general proxy i.n the committee. 
In the course of the bkpcy. the applt., 
whilst so acting, purchased some of the 


deposited shares from the bank without any 
knowledge that the person who had deposited 
the shares was the Dkpt. & that the equity 
of redemption in them formed part of his 
estate. Applt. subsequently sold some of 
these shares i—Held : applt. must in the 
circumstances of the case be treated as a 
member of the committee of inspection & 
was therefore in a fiduciary relation to the 
bkpt.’s estate. He was therefore precluded 
on general equitable principles from entering 
into the present transaction, which was 
therefore void against the trustee in bkpcy. 
As, however, the transaction was entered into 
by applt. in ignorance that the shares formed 
part of the bkpt.’s estate, the ct., whilst 
ordering him to hand over to the trustee 
in bkpcy. the shares retained by him (subject 
to his lien for the price paid by him), would 
not order him to replace the shares sold by 
him but would be content to require him to 
account for the purchase money actually 
received for the shares which he had resold. 

The validity of the appointment of a 
limited co. as a member of a committee of 
inspection doubted. — Re Bulmer, Ex jo. 
Greaves, [1937] Ch. 499 ; sub nom. Re 
Bulmer, Greaves v. Inland Revenue 
Oomrs., [1937] 1 All E. R. 323 ; 106 L. J. Ch. 
268 ; 156 L. T. 178 ; 63 T. L. R. 303 ; 81 
Sol. Jo. 117 ; [1936-7] B. & 0. R. 196, C. A. 

2299a. Resolution of — Proof of .] — Re Ogus (1936), 
80 Sol. Jo. 425 ; sub nom . Practice Note, 
[1936] W. N. 160. 


■a. Over claims for taxes,] — A. 

trustee in bkpcy. is entitled to retain 
his fees & expenses out of the estate in 
priority to the Crown’s claim for sales 
taxes. — Re Toronto Mktal & Waste 
Oo. (1921), 67 D. L. R. Ill ; 51 O. L. R. 
287 ; 2 0. B. R. 138.— CAN. 

to. * .] — The claim of the 

trustee in bkpcy. for his expenses is 
payable in priority to the taxss owing 
by debtor to a municipality. — Re 
Adams Shoe Oo., Ex «. Town or 
Penetanouishene, [1928] 4 D. L. R. 
927.— CAN. 

tp. — ,] — The trustee in 

bkpoy.'s claim for his fees & expenses 
always precedes the Crown’s claim 
for taxes under War Revenue Tax Aot. 
—Be Davis, [19241 3 D. L. E 650 : 4 
O. B. R. 098.— CAN. 

•t. Over claims by landlord,] — 

If the landlord’s claim arose anterior 
to that of the Crown's claim for taxes, 
the trustee’s claim for his fees 6c 
expenses will oount after the landlord’s 
claim. — Re Davis, [19241 3 D. L. R. 
55A : 4 O. B. R. 098.— CAN. 

Priority of debts generally, see oases 
in Part XII., post. 

q I. Power of court to enforce pay - 
meni.l — The ot. will not dispose of a 
petition for an order for immediate pay - 
ment of the trustee’s costs.— Men *s 
Attire Registered e. Hart (1922), 
08 D. L. R. 193 ; 2 O. B. R. 534.— CAN, 

•v. Non-payment of fees — Whether 
around for setting aside composition .] — 
Lake St. Joseph Hotel v Groslsau 
(1988),^ R. 45 K. B. 118 ; 10 0. B. R. 

PART VII. SECT. 6, SUB-SECT. 2.— 

B. (b). 

•w. Duty to obtain indemnity— 
Value of estate uncertain. ] — Where there 
Is any doubt as. to the value of the 
estate an authorised trustee should 
before proceeding with its adminis* 
t ration, obtain an indemnity from the 
oreditors . — Re Gump (1991), 09 D. L. R. 
202 : 61 O. L. R. 118 : 2 C. B. R. 66.— 
CAN. 


PART VII. SECT. 8, SUB-SECT. 1.— B. 

2159 I. Receiver handing over assets 
to trustee — Whether lien for charges — 
Whether locus standi to impeach 
management of trustee.] — Held : (1) the 
Interim receiver's fees & expenses wore 
a first charge upon the assets, & should 
be paid in priority to other fees & 
expenses, in the administration thereof ; 
(2) no one exoept the creditors can 
attack the trustee upon the ground 
that he has mismanaged the estate. — 
Re Gump (1921), 69 D. L. R. 202 : 51 
O. L. R. 118 ; 2 C. B. R. 50.— CAN. 

2159 li. .]— Before the 

making of the receiving order debtor 
oo. made an assignment to T., an 
authorised trustee, who had no know- 
ledge that a bkpcy. petition had been 
filed before the assignment : — Held : 
T. having acted innocently, ought to 
receive remuneration for his services, 
which mnst be treated as an expenditure 
of the trustee, ranking ahead of the olaim 
of the Crown. — Re Toronto Metal Sc 
Waste do. (1921), 07 D. L. R. Ill ; 
61 O. L. R. 287 ; 2 C. B. R. 138.— CAN. 


—CAN* D< L ’ ^ 896 ; 8 °* B ’ ^ ei8# 

sy. Trustee carrying on business — 
Liability for goods supplied.}— Re 
Allied Oil Sc Gas Co., Smith v. 
Trustee (Ont.), [19281 2 D. L. R 
986 ; 10 C. B. R. 69.— CAN. 

PART VII. SECT. 9, SUB-SECT. 1.— B. 

iz. Who may vote — Wife of bank- 
rupt 1 — Bkpcy, (Scotland) Act, 1913, 
s. 60, enacts that the wife of the bkpt. 
shall not be entitled to vote in the 
election of the trustee, but that in all 
other respects she may be ranked as a 
creditor. Sect. 71 enacts that a 
majority In number Sc value of the 
creditors, present at any meeting duly 
called for the purpose, may remove the 
trustee t— Hew .* the wife of the bkpt. 
was not entitled to vote for the removal 
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of the trustee in respect that the 
removal of the trustee was nothing 
more than a step in the procedure for 
electing a new trustee. — M aoN aught 
v. Sievwright, [19281 S. C. 087. — 
SCOT. 

PART VII. SECT. 9, SUB-SECT. 1.— 

0. (a). 

sa. For good oause.) — If a trustee 
In bkpcy. acts throughout with the 
consent of the creditors, & If his 
appointment as trustee Is confirmed 
at a general meeting of creditors, there 
can be no grounds for dismissing him 
from offloe, — Langlois v. Lkmire, Re 
Gardner (1922). 65 D. L. R. 128.— CAN. 

PART VII. SECT. 9, SUB-SECT. 8. 

22S5 I. Revocation of order of release — 
To enable trustee to administer after - 
acquired property — Estate administered 
in ignorance of existence of property .] — 
Re Watoon (1927), 61 O. L. R. 173.— 
CAN. . 

PART VII. SECT. 10. 

if. Must be appointed by creditors .] 
— The oreditors of a bkpt. have no 
power to delegate their power to 
appoint inspectors of the estate. — 
Banqub CLanadienne Nationals v. 
Mutual Life Insurance Co. op New 
York Sc Shragge, (1933) 1 W. W. R. 
508.— CAN. 

•m. Power — To override creditors * 
instructions to trustee.] — Where at a 
creditors’ first meeting they instruct 
the trustee to give priority to certain 
claims : — SembU : n Is not competent 
for the Inspectors to override such 
instructions. — Re Olympia Gape Oo., 
Ltd., Ex v. Bed all [19171 1D.LR. 
907 ; [19271 1 W.W.E, 181.— CAN. 

sp. Exercise of powers — Must act 
personally.]— Re Brown Taxi Oo. Sc 
Detroit Radiator Oo. (1922), 65 
D. L. R. 186.— CAN. 

8298 i. To c on sent to appointment 

of solicitor — No particular farm necessary 
— Must be specific.] — Re Bryant, 
Isard 5c CO. (Ont.), [1926] 4 D. L. R. 
440 ; 7 C.B. R. 594 ; varying, [1926] 
1 D. L. R. 34 ; 7 0. B. B. 93.— CAN. 
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Part VIII. — Proof of Debts. 


3844. Add. Annotation : — Consd. Be Moss, Ex p. 
Everitt (1023), 03 L. J. Oh. 08. 

2353. Citations : — Delete 14 1 L. J. Bey. 44.” 

2885. Add. Citations: — affg. S. C. mb nom. 
Morgan v. Hardy (1887), 18 Q. B. D. 640, 
0. A. ; revsg . (1886), 17 Q. B. D. 770. 

Add. Annotations : — Consd. James Smith & 
Sons (Norwood), Ltd. v . Goodman, [1936] 
Ch. 216. Retd. Baker t>. Lloyd's Bank, [1920] 
2 K. B. 322. 

2802. Add. Annotation : — Refd. Be Simms, [1930] 
2 Ch. 22. 

2415. Add. Citation:— 1 Ves. & B. 112. 

2410a. Forbearance to prove on agreement by 
third party to pay debt — Bankruptcy of third 
party.] — M.B.C. Co. brought an action against 
F. claiming repayment of a loan. Before 
judgment could be obtained a receiving 
order was made against F. In consideration 
of M.B.C. Co. foregoing its right to prove in 
the bkpey. of F., C. promised to pay to M.B.C. 
Co. on demand the amount of the loan. No 
part of this sum was paid, & M.B.C. Co. 
obtained judgment against C. in respect of it. 
A receiving order was then made against 
C. M.B.C. Co. tendered a proof in the 
bkpey. of C., but the trustee rejected it : — 
Held: the giving up by M.B.C. Co. of its 
right to prove in the bkpey. of F. was good 
consideration for the promise by C. to pay 
the amount agreed, & M.B.C. Co. were 
entitled to prove in the bkpey. of C. — Be 
CUTHBERT, Ex p . MONNOYER BRITISH CON- 
STRUCTION Co., Ltd. v. Trustee, [1930] 1 All 
E. R. 342. 

2429. Add. Citation 15 L. J. Bey. 9. 


2453. Add. Annotation : — Consd. James Smith & 
Sons (Norwood), Ltd. v. Goodman, [1936] Ch. 
216. 

2458. Add. Annotation : — Consd. Be Houlder, [1929] 
1 Ch. 205. 

2463. Add. Citations : — affg. 8. C. sub nom • 
Morgan v. Hardy (1887), 18 Q. B. D. 046, 
O. A. ; revsg. (1880), 17 Q. B. D. 770 
Add. Annotations : — Apld. James Smith & 
Sons (Norwood), Ltd. v. Goodman, [1930] 
Ch. 216. Refd. Baker v. Lloyd's Bank, 
[1920] 2 K. B. 322. 

2467. Add. Annotation : — Refd. Be Lister, Ex p. 
Bradford Overseers A Bradford Corpn., [1920] 
Ch. 149. 

2508. Add. Annotation: — Expld. Re Houlder, 
[1929] 1 Ch. 205. 

2509. Add. Annotation : — Dlstd. Be Houlder, [1929] 
1 Ch. 205. 

2514a. Payments received from other sureties.] 

— In Aug. 1921, two borrowers with three 
sureties borrowed £20,000 from an insurance 
co. The loan was secured by the joint A 
several covenant of the borrowers & the 
sureties & by a mtge. & further charge on the 
borrowers' life policies. The loan was repay- 
able by instalments spread over five years, 
but, if a borrower or surety became bkpt., it 
was immediately repayable. On Jan. 10, 
1924, a receiving order was made against one 
surety, H., on his own petition, A on Jan. 25 
he was adjudicated bkpt. At the date of 
the receiving order the amount due to the 
insurance co. as creditors was £8,000 principal 
& £249 interest, & on Jan. 13, 1926, they put 
in a proof for that amount in H.'s bkpey. 


PART VII. SECT. 11. 

■d. Authorised trustee acting tor 
estate without authority.] — R, was ap- 
pointed an authorised trustee In bkpoy. 
F. another authorised trustee, made an 
arrangement with R. whereby he 
purported to transfer to R. the ad- 
ministration of an estate 8c R. pro- 
ceeded to deal with the estate as if he 
had become authorised trustee. In 
an action upon a security bond given 
by R. : — Held : the security required 
by the Act applies only to an authorised 
trustee in bkpey. after his appoint- 
ment as trustee of an estate ; R. did 
not aot as an authorised trustee under 
the Act : therefore deft. oo. never 
became liable for his misconduct. — 
Mulvby v. General Accident Assoe. 
Oo., [1830] 2 D. L. R. 657 ; 65 O. L. R. 
110; 11 0. B. R. 273.— CAN. 


PART VIIL SECT. 4, SUB-SECT. 1. 

m 1. Meaning of.] — ** Un- 

liquidated damages ” in sect. 104 of 
Bkpoy. Act. R. S. 0., 1927, which 
provides that demands In the nature of 
unliquidated damages arising other- 
wise than by reason of a contract, 
promise, or breach of trust shall not 
be provable in bkpoy., means un- 
liquidated damages according to the 
law 8c practice of the province. — 
McAllister & McAllister v. Orrocic, 
[18371 3 W. W. R. 267 ; sub nom. Re 
McAllister. McAllister 8c Oo. e. 
O brock, [1937] 4 D. L. R. 353 ; 45 
Mm. L. R. 433. — CAN. 

8885 U. Bankruptcy Act , s. 44), 

—The above sect, does not give persons 
not otherwise entitled to recover from 
bkpt. a right to prove against his estate 
because of an ^bUgatlon to a third 


person. — Re Excelsior Electric 
Dairy Machinery, Ltd.. [1023] 3 
D. L. R. 1170 : (1922), 52 O. L. R. 
225 ; 2 O. B. R. 599.— -CAN. 


•e. Debt due from association pro- 
hibited from dealing on credit system.] 
— Held: not provable. — Re Kelvino- 
ton Grain Growers' Co-operative 
Arsocn., [1924] 1 D. L. R. 249.— 
CAN. 


PART VIII. SECT. 4, SUB-SECT. 3.— B. 

2427 |. Bankruptcy of purchaser — 
Part delivery before bankruptcy — Can- 
cellation of contract .] — The insolvent 
oo. agreed to buy sugar, to be delivered 
in fixed monthly instalments. After 
oertain deliveries had been made the 
sugar oo. intimated that there would 
be no more deliveries until the out- 
standing account for previous de- 
liveries was settled, Tne insolvent 
oo. made no demand for deliveries 8c 
the sngar co. made no tender : — Held : 
the sugar oo. could not be permitted to 
lie by until the whole period of the 
contract was up 8c then claim damages 
for the failure to call tor delivery during 
each of the preceding months . — Re 
Rockland Cocoa 5c Chocolate Co. 
(1921), 64 D. L. R. 644 : 51 0. L. R. 
19: 2 C. B. R. 43.— CAN. 


2428 I. Resale by vendor — Proof 

for loss on resale.}— Held : the vendors 
could prove for such damages as they 
would have been entitled to reo over 
against the insolvent for the breach of 
the contract. — Re Hachborn (1922), 
67 D. L. R. 227 ; 51 0. L. R. 312 ; 2 
a B. R. 224.— CAN. 

84SS I. Payment in foreion 

currency .] — Held : the vendor entitled 
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to prove for an amount equivalent 
in value to the amount payable in 
foreign currency. — Re McKay ( 1 922 ), 6 2 
O. L. R. 466 ; 3 C. B. R. 462.— CAN. 

2438 ii. Goods not reasonably 

fit for required purpose.] — Held: the 
value of the goods should be estimated, 
the damages incurred by the purchaser 
deducted, 8c the balance proved for. — 
lie Scotland Woollen Mills Oo., 
[19231 2 D. L. R. 274 ; 3 0. B. R. 636. 
—CAN. 

sf. Sale db purchase in bulk .) — Claim 
of purchaser to rank on estate of ven- 
dor disallowed. — Re White, [1925] 1 
D. L. R. 1189: 58 N. 8. R. 1 ; 5 
C. B. R. 511.— CAN. 


PART VIII. SECT. 4, SUB-SECT. 8.- C. 

2448 iv. For full amount 

of rent due — Notwithstanding agreement 
for reduction of rent in consideration of 
compromise— Compromise not carried 
out.}— Re Martins, Ltd. (N. S.), 
[1926] 2 D. L. R. 685 : 7 O. B. R. 
485.— CAN. 

2465 i. Proof by sub-tenant — Against 
tenant — Failure to obtain renewal.}— 
Sub-tenant who has failed to obtain 
further sub-lease owing to bkpey. of 
tenant 8c disclaimer by trustee is 
entitled to rank as a creditor for 
damages against tbe estate of the 
tenant . — Re Schulte-United, Ltd., 
[19341 4 D. L. R. 51 : O. R. 453.— CAN. 

PART VIII. SECT. 4, SUB-SECT. 8.— 

D. (a). 

2481 iv. Contingent on survivor- 

ship of wife.}— Re Lai no (1921), 04 
D. L. R- 637 : 51 0. L. R. 11 : 2 
C. B. R. 38.— CAN. 
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Between the date of the receiving order Sc the I 
proof, however, the creditors had received 
some £6,372 made up of £4,910 payments of 
principal Sc interest by the other sureties 
Sc £402 credited ex gratia as the surrender 
value of the policies which had really lapsed. 
The trustee in bkpcy. applied to reduce the 
proof by £5372 : — Held : as each surety 
was liable for the whole debt due at the date 
of the receiving order, the creditors were 
entitled to prove for the full amount in the 
surety H.*s okpcy. without giving credit for 
any sums received from the other co-sureties 
since that date, provided that they did not 
in the whole recover more than, 20c. in the 
pound. — Be Houlder, U929] 1 Oh. 205 ; 
mb nom. Be Houlder, Ex p. Rabbedgb v. 
Eagle] Star Dominions Insurance Oo., 93 
L J. Oh. 12 ; 140 L. T. 326 ; [1928] B. Sc 
0. R. 114. 

2646. Add. Annotation : — Expld. Be Fenton, Ex p. 
Fenton Textile Assocn. (1930), 99 L. J. Cn. 
358. 

2646. Add. Annotation : — Oonsd. Be Fenton, Exp . 
Fenton Textile Assocn. (1930), 99 L. JT.Oh.358. 

2667. Add. Annotations: — Oonsd. Be Fenton, Ex p. 
Fenton Textile Assocn. (1930), 99 L. J. Oh. 358. 
Refd. Be Fenton (No. 2), Ex p. Fenton 
‘ Textile Assocn., Ltd., [1932] 1 Oh. 178. 

2560. Add. Annotation : — Consd. Be Fenton, Ex p- 
Fenton Textile Assocn. (1930), 99 L. J. Ch. 358. 

2591. Add. Annotation : — Consd. Spencer v. Ash- 
worth, Partington, [1925] 1 K. B. 589. 

2597. Add. Citation .-—15 L. J. Bey. 9. 

2646. Add. Annotation Distd. Be Houlder, [1929] 
1 Oh. 206. 

2647. Add. Annotation : — Refd. Be Houlder, [1929] 
1 Oh. 205. 

2649. Add. Annotation : — Consd. Be Houlder, 
fl929] 1 Oh. 206. 

2650. Add. Annotation : — Refd. Be Houlder, [1929] 

1 Oh. 205. 

2708. Add. Annotations : — Expld. Be Fenton, Ex p. 
Fenton Textile Assocn. (1930), 99 L. J. Oh. 358. 
Refd. Be Warren, Wheeler v. Mills, [1938] 

2 All E. R. 381. 

2721a. Against general partner — Bankruptcy 

of limited partnership.] — X. was the 
sole general partner in two limited partner- 
ships, Firm A. & Firm B. By May 12, 1931, 
five bills of exchange had been drawn on 
Firm B., who accepted them by X. as 
managing partner. Receiving orders were 
subsequently made against both firms on X.’s 
petition. & in each case X. was adjudicated 


bankrupt: — Held: the holders of the bills 
were entitled to prove in the Firm A. bkpcy. 
— Be Barnard, martins Bank v. Truster, 
[1932] 1 Oh. 269 ; 101 L. J. Oh. 43 ; 146 
L. T. 191 ; [1931] B. Sc O. B. 73. 

2770. Add. Annotation: — Refd. Dewe v. Dewe, 
Snowdon v. Snowdon, [1928] P. 113. 

2771. Add. Annotation: — Refd. Dewe v. Dewe, 
Snowdon v. Snowdon, [1928] P. 113. 

2791a. Apportionment of dividend.] — The covenantor 
by deed covenanted to nay an annuity to 
trustees for the benefit of his son, Sc, in certain 
events, for the benefit of other persons. The 
covenantor became bkpt. Sc the trustees 
lodged proof for the amount of arrears of 
annuity together with a sum which repre- 
sented the capitalised value of the annuity. 
Proof was admitted for a smaller sum Sc a 
dividend declared Sc paid. The question 
was whether the whole of the dividend was 
payable to the annuitant Sc if not how it was 
to be apportioned : — Held : the dividend 
must be apportioned in the ratio which the 

' arrears of annuity bore to the total proof 
lodged. The portion representing arrears 

* should be paid to the annuitant Sc the balance 
invested in the purchase of an annuity to be 
administered by the trustees in accordance 
with the trusts, declared in the deed. — 
Be Bkecham’s Settlement, Johnson v. 
Beecham, [1934] Oh. 183 ; 103 L. J. Oh. 33 ; 
150 L. T. 351. 

2806. Add. Annotation: — Refd. Dewe v. Dewe, 
Snowdon v. Snowdon, [1928] P. 113. 

2807. Add. Citations: — mb nom . Be Dodds, Ex p. 
Vaughan's Exohs., 26 Q. B. D. 529 ; 62 L. T. 
887 ; 39 W. R. 125 ; 6 T. L. R. 293 ; 7 Morr, 
199. 

2810. Add. Annotation: — Refd. Be Hedderwick, 
Morten v. Brinsley, [1933] Ch. 669. 

2811. Add. Annotation : — Refd. Be Hedderwick, 
Morten v. Brinsley, [1933] Oh. 669. 

2812. Add. Annotations : — Consd. Finnan v. Royal, 
[1925] 1 K. B. 681. N.F. Be Hedderwick, 
Morten v. Brinsley*, [1983] Oh. 669. 

2815. Add. Annotations: — Consd. Be Blanchard 
Ex p. Blanchard (1932), 101 L. J. Oh. 813, 
Folld. Be Hedderwick, Morten v. Brinsley, 
[1933] Oh. 669. Refd. Campbell v. ' Camp- 
bell, [1922] P. 187. 

2829. Add. Annotation: — Refd. Schlesinger Sc 
Joseph v. Mostyn, [1932] 1 K. B. 349. 

2351a. For what amount company may prove — 
Shares reissued.] — (1) Where a co. in pursuance 
of its arte, of assocn. has forfeited shares for 
non-payment of moneys due on allotment 


PART VIIL SECT. 4, SUB-SECT. ft.— 
D. (b) til. 

S&S6U. . \~Re Andri w Mother- 

well Estate, [1923} 4 D. L. R. 986; 
Off*. 23 O. \y. N. 359. — CAN. 

1 1. : the surety could 

not rank on the estate before the 
creditor had been paid in full . — Re 
Cough un 86 do., m p. Guarantee 
Oo. of Noam America, [1923] 4 
D. L. R. 971 : 3 WTW. B. 1177. — 
CAN. 

8546 ill. — -The contingent 
liability of a surety who has not been 
called on to pay is a debt provable on 
the bkpoy. of the principal debtor. — 
Re Fromsnt, Alberta Lumber Co. e. 


8646 hr. .] — A surety who has 

not paid or been excused becomes on 
the insolvency of the principal debtor 
a conditional creditor. Sc may as suoh 
prove bis claim against the insolvent 
estate.— Eossouw. etc. «. Hodgson, 
[1925] App. D. 97. — 8. AF. 

not carried out}— Held.* the creditor 
was entitled to rank as a creditor for 
the amount which he had agreed to 
pay oB.— Re Benbon-Johnstqn. Ltd. 
11924) 4 D. L. R. 676 ; 5 C. B. 3tL196 J 
1 D. L. R. 999; 6 O. B. R. 

PART VOL SECT. 4, 8UB-8E0T. ft.— 
D. (b) Iv. 

8640 U Go+ntretv*$ JtaMfttg to eon- 
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although the proving empty has not 
paid the creditor anything.— Be Fbo- 
ment, Alberta Lumber Oo. e. 
Alberta Department of Agricul- 
ture. [19261 ft D. L. R. 377 i (1926) 2 
W. W. B. 416 : 6 a B. R. 736.— CAN. 

PART VUI. SECT. 4, SUB-SECT, ft.— 
F. (h) I. 

JSS 

endorser arises to . respect of each 
Individual note 8c a bank cannot make 
a geDend olaim against a bkpt. estate 
as endorser of a lame number of notes, 
—its Hates, MoKat 8c Shaef, ltd. 
(1934), 7 mTp. R. 636.— CART 
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So calls, So the arts, provide that notwith- 
standing forfeiture the ex-shareholder shall 
be liable to pay all calls or other money 
owing upon the shares at the time of the 
forfeiture Sc the shares are subsequently sold 
Sc re-allotted to other persons with the 
result of a loss to the oo. the oo. on the 
subsequent bkpcy. of the ex-shareholder is 
only entitled to prove for the aotu&l loss 
suffered, that is tne difference between the 
amount received on the re-allotment of the 
forfeited shares Sc the am ount due at the date 
of the forfeiture. 

(21 Any payment of the uncalled capital 
by the new allottees must enure for the 
benefit of the original allottee who has 
forfeited the shares Sc release him pro tanto 
in respect of the damages for which his 
breach of contract in failing to pay the calls 
rendered him liable. — Be Bolton^ Ex p. 
North British Artificial Silk, Ltd., [1930] 
2 Ch. 48 ; 99 L. J. Oh. 209 ; 143 L. T. 426 ; 
[1929] B. Sc O. R. 141. 

2900. Add. Annotation : — Refd. Re Mainland, 
Lloyds Bank, Ltd. v. Marsland, [1039] 3 
All E. R. 148. 

2901. Add, Annotations: — Consd. King v, Michael 
Faraday Sc Partners, Ltd., [10391 2 All E. R. 
478. Refd. Performing Right Hoc. v. liondon 
Theatre of Varieties, [1924] A. O. 1 ; Re 
Wait, [1927] 1 Ch. 000 ; Ditcham v. Miller 
(1931), 100 L. J. P. C. 117. 

2902. Add, Annotations : — Apld. Re Gillott’s Settle- 
ment, Chattock v. Reid, [1934] Oh. 97. Refd. 
Be Dent, Ex p. Trustee, [1923] 1 Ch. 113 ; 
Performing Right Soc. v, London Theatre 
of Varieties, [1924] A. C. 1 ; Re Warren, 
Wheeler v. Mills, [1938] 2 All E. R. 331. 

2902a. .] — By marriage articles in 1914, 

made between husband Sc wife Sc three 
trustees, it was agreed that, after the intended 
marriage, an indenture of settlement should 
be executed Sc that the husband would bring 
into settlement 411 property to which he 
then was or thereafter might become 
entitled, to be held, subject to life interests 
in favour of husband Sc wife, upon trusts to 
be mutually agreed between the trustees of 
the settlement. It was further agreed that 
the first trustees of the settlement should be 
the three trustees of the articles therein 
named. Sc that if they or either of them 
should fail to accept the trusteeship of the 
settlement, then such other person or persons 
as the spouses should nominate ; Sc that in 
the meantime until the execution of the 
settlement the persons in whom such 
property should be vested should hold the 
same upon the trusts of the settlement. The 
marriage was solemnised on the day of the 
execution of the articles. On the death of 
his father on Feb. 22, 1918, the husband, 
under his will, became entitled in reversion, 
subject to the life interest of testator’s widow, 
to a share in his residuary estate. On 


June 13, 1919, the trustees of the articles 
gave notice to the will trustees of the execu- 
tion of the articles. On Oct. 21, 1920, the 
husband, in pursuance of his contract con- 
tained in the articles, executed a settlement 
by which he assigned to the trustees thereof, 
of whom there were three Sc of whom one 
was also a trustee under the articles, but the 
other two were not, his interest under his 
father’s will upon trusts for the benefit of 
his wife Sc children. On Deo. 5, 1921, the 
settlor was adjudicated bkpt. The trustee 
in bkpcy. moved for a declaration that the 
settlement Sc the transfer of the property 
purported to be made thereunder were void 
as against him : — Held : (1) the acquisition 
by bkpt. on his father’s death of the property 
which was non-existent at the date of the 
articles did not operate under the well 
settled doctrine as a complete equitable 
assignment of that property, as the persons 
to whom the property was contracted to be 
assigned Sc the trusts upon which such 
persons were to hold it were not ascertained 
at the date of suoh acquisition ; (2) even if 
there had been an equitable assignment 
within that doctrine, it would not have 
operated as a transfer of property within the 
true meaning of 1914 Act, s. 42 (3) ; (3) the 
assignment contained in the settlement of 
Oct. 1920, operated as a transfer of property 
within that sub-sect. Sc was void by reason of 
its execution within two years of the com- 
• mencement of the bkpcy. — Re Dent, Ex p. 
Trustee, [1928] 1 Oh. 113 ; 92 L. J. Oh. 106 ; 
67 Sol. Jo. 32 ; [1922] B. & O. R. 137. 

2905a. Gilt by father to children — Investment 

In father’s firm — Bankruptcy of firm.]— Be 

Airey (Edward) & Sons, Ex p . Airey 
(H. W.) Sc Airey (P. B.) (1931), 72 L. Jo. 
26, D. 0. 

2934. Add. Annotation Dlatd. Be Houlder, [1929] 
1 Oh. 205. 

2955. Add. Annotation: — Dlstd. Be Pitchford, 
[1924] 2 Oh. 260. 

2978a. Proof by plaintiff against bankrupt defen- 
dant — Stay of aetlon after bankruptcy — Proof 
in bankruptcy for amount olalmed In aetlon.] 
— On Oct. 25, 1920, reap., a mtge. broker, 
hereinafter called pltf., issued a writ against 
debtor in the K. a. Div. to recover a sum of 
£650 tor commission earned. On June 20, 
1921, the action was set down for trial. On 
July 19, 1921, a receiving order was made 
against debtor. On Feb. 2, 1922, on the 
application of pltf. made in the action the 
action was stayed with liberty to pltf. to 
restore. On Mar. 6, 1922, pltf., instead of 
applying to restore the action, lodged his 
proof in the bkpcy. of debtor for £650. The 
official receiver rejected his proof, but on 
Jan. 17, 1923, the county ct. judge reversed 
the decision of the official receiver Sc admitted 
the proof. On Sept. 29, 1923, pltf. lodged a 


PART ¥IIL SECT. 4, SUB-SECT. 8. — L. 
If# Oonhmti no contracts generally 
fatHng to oompleU.h~Beldj 
were entitled to be paid 
^ sustained to leaped ot 
ed portions of the contract. 

s °* U *• : 8 

SW t Nona*, Hjjulmr 





ft Jc_ 

usstTbd. l. r. 

gj jfojVjjgn 2D. L.E. 686 ; 10 0. B. R. 

. ah. Agency — B ankruptcy of stock 
b r okers P roo f for ft n ra a ,] — Re Rowwrr- 

a&rjswiwwjw & 

B. C. R. 283 ; H 0. B. R. 117.— CA*. 
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PART VIII. SECT. 4. SUB-SECT. 7. 

•a. Costs of solicitors retained to 
oppose granting of receiving order .} — 
add : the eolra. were entitled to rank 
upon the estate ot debtor for the 
amount of their costa bo incurred, — 
Be TtrwmttL, Ltd.. [19241 4 D. L. R. 
162 ; 66 O. L. R. 110 ; 5 0. B. R. 73,— 
0AB. 
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further proof for £46 17*. 9 d. for hie untaxed 
costs of the action, all of which were incurred 
before the date of the receiving order. On 
Oct. 31, 1928, the official receiver rejected 
that proof. Fltf. appealed, & on Feb. 11, 
1924, the county ct. judge reversed his 
decision & ordered that the proof of the costs, 
amounting to £46 17a. 9a., should be ad- 
mitted subject to taxation. On the appeal 
of the official receiver: — Held: (1) as ptlf. 
had obtained no judgment dealing either with 
his claim in the action or the costs thereof, 
but had elected to stay his action & to prove 
in bkpcy. for the amount claimed in the 
aotion, he was not entitled to prove for his 
untaxed costs of the action $ (2 ) ( Astbuby, J.) 
the sum for which pltf. sought to prove in 
respect of his costs was not a debt or liability 
certain or contingent to which debtor was 
subject at the date of the receiving order or 
to which he might beoome subject before his 
discharge by reason of any obligation incurred 
before that date, within 1914 Act, s. 30 (3), 
& therefore, was not provable . — Re Pitch- 
fob!) , [1924] 2 Oh. 260 ; sub nom. Re Pitcjh- 
ford, Ex p . Official Receiver, 93 L. J. Oh. 
641 | [1924] B. & 0. R. 118 ; sub nom . Re 
‘ Pitchford, Ex p. Official Receiver v. 
Hall, 131 L. T. 669, D. O. 

2988. Add. Annotation: — Refd. Re Pitchford* 
[1924] 2 Oh. 260. 

2989* Add. Annotation Consd. Re Pitchford, 
[1924] 2 Oh. 260. 

2991. Add. AnnotcUion : — As to (1) Refd. Abraham 
v. Buckley, [1924] 1 K. B. 903. 

2998. Add Annotation : — Consd. Re Pitchford, 
[1924] 2 Ch. 260. 

8001. Add. Citation : — sub nom. R. v . Sussex JJ., 
14 J. P. Jo. 224. 

8008a. Second bankruptcy — Proof by trustee in 
first bankruptcy — Debts must have been 
proved In first bankruptcy.] — Re Coomb es, 
Ex p. Official Receiver v. Trustee (1936), 
61 T. L. R. 268, D. 0. 

8029a. Necessity for stamp — Duty of trustees.] — 

When an unstamped proof of debt in respect 
whereof a fee is payable is received by a 
trustee, it is his duty to point out to the 


creditor that he has omitted to affix to it the 
bkpcy. stamp, value la. 6dL, required by Table 
A of the Scale of Fees, & to inform him that, 
in the absence of the stamp, the proof cannot 
be dealt with as a proof of debt against the 
estate. — Re Brown, Boriani v. Trustee 
(1934), 103 L. J. Ch. 106 ; ^[1933] B. & C. 
R. 212. 

8029b. .] — When an unstamped proof 

of debt, in respect whereof a fee is payable, 
is received by a trustee, it is his duty to 
point out to the creditor that he has omitted 
to affix to it the bkpcy. stamp, value la. 6 d. f 
required by Table A of the Scale of Fees, & to 
inform him that in the absence of the stamp 
the proof cannot be dealt with as a proof of 
debt against the estate. — Practice Note, 
[1934] W. N. 11 ; 177 L. T. Jo. 44. 

8088. Add. Annotations: — Consd. Re A Debtor, 
[1927] 2 Oh. 367. Refd. Re Debtor (No. 21 
of 1937), Petitioning Creditor v. Debtor, 
[1938] 2 All E. R. 366. 

8049. Add. Annotation : — Refd. Re h. A. 8c 

. B. F. M., Official Receiver v. The Debtors 
(1926), 96 L. J. Ch. 268. 

3050. Add. Annotation : — Refd. Re Debtor, [1928] 
Oh. 199. 

8052a. Parties represented by inde- 

pendent counsel.] — Although the ct. has 
power to go behind a judgment or com- 
promise, in order to ascertain whether a 
petition founded thereon has been properly 
presented, it will not do so where the parties 
were represented by independent counsel at 
the time of such judgment or compromise, 
unless there is evidence that counsel acted 
improperly or without full knowledge of the 
facts. — Re Debtor, [1929] 1 Oh. 125 ; 140 
L. T. 136 ; sub nom. Re Debtor (No. 27 of 
1927 ), Ex p. Debtor v. Petitioning Creditor 
(1928), 97 L. J. Ch. 167 ; [1928] B. & 0. R. 
34, D. 0. 

Annotation : — Apprvd. Re Gregory, Ex p. Norton, [1935] 
Oh. 65. 

3054. Add. Annotations: — Refd. Re A Debtor, 
[1927] 2 Ch. 367 ; Re Debtor (No. 21 of 1937), 
Petitioning Creditor v. Debtor, [1938] 2 
All E. R. 356. 


PART VIII. SECT. 6. SUB-SECT. 1. 

3018 v. Name dr description of 

declarant .} — It Is sufficient If the initials 
of the Christian names Sc the full 
surname be given, Sc words setting 
forth the oooupation or station In life 
of the declarant. — Re MoCoubrst, Re 
Stratton Sc Grkenshieldb, Ltd., 
[1924] 4 D. L. R. 1227 ; [1924] i 
W. W. R. 587. — CAN. 

8018 vi. Omission of ** make oath 

dr say — Effect of substitution of words 
having same meaning. ] — The de- 
claration should not be rejected for 
such variance. — Re MoCoubrst, Re 
Stratton Sc Grbbnshiklds, Ltd., 
U 4 D; L. R. 1**7; 3 

V. R. ,487.— CAN. 

8018 vil. Statement of account-^ 

Sufficiency of statement .] — The state- 




however, the statement is a proper one 
4t is annexed to the declaration, though 
not so marked. Sc from an examination 
thereof In conjunction with the 
declaration or from other circum- 
stances, It may reasonably be con- 
cluded that the statement is that 
referred to, it may be admitted .— Rs 
MoOoubrxy, Re Stratton Sc Green- 


shields. Ltd., [19241 4 D. L. R. 1227 ; 
[1924] 3 W. W. R. 587.— CAN. 

8020 1. Proof on behalf of corpora - 

tion.] — (1) The declarant need not 
expressly describe himself as one of the 
classes authorised to make the declara- 
tion. 

(2) Where the declaration does not 
state that the deponent has knowledge 
of the facts deposed to it is objection- 
able Sc should be rejected. — Re 
MoCoubrst, Re Stratton Sc Green- 
shields. Ltd., U924] 4 D. L. R. 1227 ; 
[1924] 3W.W.R. 587.— CAN. 

si. Interlineations dr erasures .] — 
Although the declaration contains 
interlineations Sc erasures not duly 
Initialed, It may be received, in the 
discretion of the offidal receiver, 
chairman, or trufttee, if he is satisfied 
that the change was made before the 
declaration was sworn.— Re MoOou- 
bret. Re Stratton Sc Grssnshislds. 
LTD., [1924] 4D.L.R. 1227 ; [1924] 
IW.W.R. 587.— CAN. 

3024 ii. -.] — It is sufficient if 

made before a person authorised to 
take affidavits under Canada Evidence 
Act, R. 3. a, 1906 (o. 145), s. 36.— Re 
MoCoubrst, Re Stratton Sc Grksn- 
shields. Ltd. [1924] 4 D. L. R. 1227 ; 
[1924] 3 W. W. R. 587.— CAN. 
on 


PART VIII. SECT. 8, SUB-SECT. 2, 

sk. Necessity for ftting claim .] — 
Neither the ot. nor the trustee will 
consider a creditor’s claim against 
bkpt.'s estate until It has been filed. — 
Re Continental Publishing Co., 
Ex p. Davis Sc Simmons, [1924] 1 
D. L. R. 339 ; 4 C. B. R. 343.— CAN. 

PART VIII. SECT. 7, SUB-SECT. 1. 

3036 Iv a. .]-Re 

Union, Indian Sugar Mills Co., 
Ltd. e. Brv Lal, Jagannath (1927), 
I. L. R. 49 All. 728.— IND. 

3036 vi. .) — The judge has 

power to inquire into the consideration 
for the judgment debt. — Re Allan 
Grain Growers' Co-operative 
Assoon., Ex v. Robinson, Little 5c 
Co. (1922), 86 D. L. R. 347 : 16 

Bask. L. R. 296 ; [1922] IW.ik 
142.— CAN. 

8067 i. Except In regard to 

asses se d taxes .] — Judgment was re- 
covered by the A.-G. of the Irish Free 
State against R. for excess profits 
duty in respect of the four accounting 
periods ending Deo. SI. 1917. 1918, 
1919, 1990. The see worn ente were 
made by the revenue officials of the 
Irish Free State subsequent to Mar. 31, 
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8058* -icfcf. Jnno&rfion : — Raid. Rs Home & 
Colonial Insce. Co.* [1830] 1 Oh. 102. 

8050. Add. Annotation : — Raid. Beading Trust* 
Ltd. a. Spero, Spero a. Beading Trust* Ltd., 
[1980] 1 K. B. 492. 

8105a. Creditor money-lender — Contract harsh & 
unconscionable.] — A trustee in bkpcy. has no 
power to reject or reduce a proof by a money- 
lender* on the ground that the contract is 
harsh A unconscionable* such power being 
vested in the ct. alone . — Re Armstrong, 
Exp. Lepton (1926), 95 L. J. Oh. 184 ; [1926] 
B. ft O. B. 21. 

8184. Add. Citations : — sub nom . Re Byrom, Ex p . 
Eckebslby, 22 L. J. Bey. 27 ; 17 Jur. 198. 

8140. Add. Annotations : — Reid. Re Debtors* [1927] 
1 Oh. 19 ; Mason a. Mason A Cottrell* [1933] 
P. 199 ; Re Debtor (No. 975 of 1937), Debtor 
a. Petitioning Creditor & Official Receiver, 
[1938] 2 All E. R. 530. 

3152a. .] — The effect of Bkpcy. 

Buies, 1916, r. 262 read with rr. 26, 27, 28, is 
that subject to the ct.’s power to extend the 
time* which will only be exercised in very 
special circumstances, no application to 
reverse or vary the trustee’s decision in 
rejecting a proof can be entertained unless 
it is made by notice of motion supported by 
affidavit & set down within 21 days of the 
decision* so that there is an effective applica- 
tion before the ct. within that period . — Re 
Barley, [1923] 1 Ch. 177 ; sub nom. Re 
Barley, Ex p. Harrison, 92 L. J, Oh. 419 ; 
[1922] B. & 0. B. 258. 

8172. Add. Annotation : — Consd. Re Searle, Hoare, 
[1924] 2 Oh. 325. 

8178a. Debt arising out of harsh & unconscionable 


contract — Creditor money-lender.] — Re Arm- 
strong, Ex p. Lepton, No. 3105a, ante. 

8200. Addi Annotations : — Apld. Re Home & 
Colonial Insce. (1928), 44 T. L. B. 718. 
Expld. Re Wells, Swinbume-Hanham v. 
Howard (1982), 48 T, L. R. 617. Refd. 
Lazard Bros. A Co. v. Banque Industrielle de 
Moscou, Lazard Bros. & Co. v. Midland Bank, 
Ltd. (1931), 101 L. J. K. B. 65 ; Re Russian 
Bank for Foreign Trade, [1988] Ch. 745; 
Russian A English Bank v. Baring Bros. & 
Co., [1936] 1 AU E. R. 505. 

8210. Add. Annotation : — Consd. Re Searle, Hoare, 
[1924] 2 Oh. 325. 

8210a. .] — Where, after the admission by the 

trustee of a creditor’s proof against bkpt.’s 
estate & that creditors participation in a 
first dividend, it was ascertained that he had 
proved for & received more than he was 
entitled to, & upon an application to the ct. 
his proof was reduced : — Held : in the 
absence of any rule in bkpcy., the well- 
known principle of equity, that a beneficiary 
who has been overpaid is not entitled to 
receive any further payment out of the 
common fund, until the payments to the 
other beneficiaries are levelled up to the 
amount received by the overpaid beneficiary, 
was applicable with the result that the over- 

S aid creditor was not entitled to participate 
l any future dividends in respect <ff his 
reduced proof without giving credit for the 
overpayment in respeot of his original proof. 

The mere fact that the trustee cannot 
recover either payments made to a creditor 
whose proof is subsequently expunged or 
overpayments made to a creditor whose proof 
is subsequently reduced, does not prevent 
the operation of that equitable principle in 
the case of a proof in bkpcy. Nor does the 


1923. On the petition of the A.-G., 
R. wh adjudged bkpt. : — Held : the 
position behind the judgment could 
be examined to determine the Question 
whether the A.-G. was a competent 
petitioning creditor in respect of the 
amount of the duties. — Re Rkajde, 
[1987] I. R. 81.— IR. 

PART VIII. SECT. 7, SUB-SECT. 2. 

8071 if. After commencement of 

proceedings .] — The mother of a bkpt. 
claimed to be ranked in his sequestra- 
tion in respeot of two loans alleged to 
have been made by her to him before 
Ids insolvency. At the date of 
sequestration no writ existed establish- 


for a ranking the claimant produced, 
among other evidence, a holograph 
acknowledgment of the loans granted 
by the bkpt. after sequestration. The 
other evidence was by itself insufficient 
to prove the loans: — Held : bkpt.’s 
holograph acknowledgment, having 
been granted after sequestration, oould 
not be used aa evidence establishing 
the loons; ft claim rejected. — Cab- 
MtoKABLli Trustee v. Carmichael, 
11929] 8. O. *85.— SOOT. 

sL Proof by relative of b ankr upt — 
Necessity for corroborat i on .] — Where a 
relative of a bankrupt is claiming 
against the bkpt.’s estate he should, 
in ordsr to make out a primA fade ease, 
adduce soma corroborative evidence of 
istenoe of the debt. — R sMobm, 

AU GH1 TSE HB T. [1980] 1W.W.R. 

•78.— CAN. 

n. ,]— WBXOBT V. OiJrA- 

wam OncDiT Men* Trust Assoc*., 
Lm* (1989] t W. W. R. 293 ; 4D.L. 
R. lrf*6 ; liC.BR. 482.— CAM. 

J J*. 


PART VIII. SECT. 8, SUB-SECT. 2. 

3075 1. Effect of delay .}— The authority 
conferred on a trustee in bkpcy. by 
Bkpoy. Act, 1927, o. 11, s. 127 (2). to 
disallow a creditor's claim may be lost 
by undue delay in giving the claimant 
the notice of disallowance called for by 
sold sect., especially where the 
claimant, if required to undertake the 
burden of proving his claim after such 
delay, would be seriously prejudiced 
by the delay ; but, although in such 
a case the trustee Is held by reason of 
the delay to have admitted the proof 
of the claim, he may be permitted to 
apply to expunge or modify the proof. 
—Re Badger's Estate, Ostrander & 
0o„ Ltd. v. Canadian Credit Men's 


PART VIII. SECT. 8, SUB-SECT. 5. 

8147 ii. To direct issue.}— 

Held: the bkpcy. judge had power 
to direct an issue ttf be tried. — inter- 
provincial Flour Mills, Ltd. v. 
Western Trust Oo., [1923] 2 V. L. R. 
331 : 16 Bask. L. R. 401 ; (1923) 1 
W. W. R. 1068.— CAN. 

8147 UL To adjudicate 

summarily ,] — The jurisdiction of the 
ct. to summarily adjudicate upon the 
rights of parties on on appeal under 
sect. 127 (4) of “Bkpoy. Act, R. S. 0., 
1927, ft r. 129, is limited to oases of 
claims for debt within the Act as to 
which there has been proper proof filed 
with, afid which claims have been 
disallowed by, the trustee, ft does not 
extend to oases in which there Is a 
claim to prop e ii y adverse to the title 
or rights of tbs trustee. In the latter 
oases the proper procedure to have the 
rights of the pestles determined is 

31 


under Bkpoy. rule 142, by notice of 
motion, upon the return of which if 
nooeeeary the et. may dlreot an issue 
or pleadings. — Baker ft Baker v. 
Canadian Credit Men's Trust 
Assocn., [1931] 3 W. W. R. 176.— CAN. 

3167 I. Evidence .] — The autho- 
rised trustee, or claimant, may use os 
evidence the whole or any part of 
examinations of directors of debtor 
corpn. taken under Bkpoy. Act, s. 66. — 
Re Christie Grant, Ltd., [1921] 3 
W. W. R. 204 ; 10.B.R. 489.— CAN. 

3157 It. S. P. He Dumfkrmline 
Trading Oo., Ex p. Reliable Trad- 
ing Co. (1922), 66 D. L. R. 813; 
[1922] 2 W. W. R. 1974.— CAN. 

t i. .J — Application for 

extension of time to appeal against 
disallowance of claim must bo made 
within 30 days of service or mailing 
of the notice required by Bkpoy. Act, 
h. 127 (4). — Re Glen Woollen millw. 
I/td., [1939] 1 D. L. R. 788 ; 8 F. L. .1. 
(Can.) 293.— CAN. 

1 11. Jurisdiction of judge in 

bankruptcy.}— Re Maritime Educa- 
tion Co. Powell ft Mkroerbau v. 
American Hydro Carbon Oo., ji930] 


1 D. L. R. 733 ; 1 M. P. R. 48 
O.B.R.338. 


J. — CAN. 


till. .] — Re Maritime Edu- 

cation Oo., American Hydro Carbon 
Oo. v. Olayton-Kknnedy, [1930] 
1 D. L. R. 642 ; 1 M. P. R. 462 : 11 
O. B. R. 333 ; affg. 10 O. B. R. ii$.— 
CAN. 

Uv. — — No right to substitute new 
claim on appeal. )—Re Manitoba Metal 
ft HeatingOo., (19311 8 W. W. R. 
771.— CAM. 


11 
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judgment of Jbssel, M.R., in Re TaU , Ex p. 
Harper (see No. 3210), contain any statement 
inconsistent with that application of the prin- 
ciple . — Be Ssdable, Hoarb & Co., [1924] 2 Ch. 
325 ; 68 Sol. Jo. 755 ; rub nom. Be Sbarlb, 
Hoarb & Co., Ex p. Trustee, 93 L. J. Ch. 
571 ; 132 L. T. 21 ; [1924] B. & C. B. 114. 

3220a. .] — Where a petition is 

presented under sect. 130 of 1914 Act, & 
etitioners have, by inadvertence, omitted, 
oth in the petition & in the proof, to value 
a security of considerable substance, but 
greatly below the value of the debt, the ct. 
has jurisdiction to give leave to amend the 
petition & the proof by valuing the security. — 
Be Small, Westminster Bank v. Trustee, 
[1934] Ch. 641 ; 103 L. J. Oh. 305 ; 151 

L.T.200; [1934] B. & C. R. 1. 

3222. Add. Citation [1918-19] B. & 0. R. 276. 


3224. Add. Annotation : — Reid. Be Maxson, Ex p. 
Trustee (1919), 88 L. J. K. B. 54. 

3261. Add. Annotation : — Expld. & Distd. Holmes 
v. Watt, [1935] 2 K. B. 300. 

3264a. Dividend received.] — Applts. 

sold a quantity of rice to a purchaser. The 
urchase-money was not paid, & the vendors 
rought an action claiming the return of the 
goods on the ground that they had been 
obtained by the fraud of the purchaser. The 
purchaser became bkpt., & reaps., who were 
the trustees in the bkpcy., were added as 
defts. The vendors afterwards proved for 
the price of the goods sold in the bkpcy. A 
received a dividend : — Held : they had 
elected to affirm the contract of sale, & the 
action could not be maintained. — Kin Tye 
Loong v. Seth (1920), 89 L. J. P. C. 113 ; 123 
L. T. 639 ; [1920] B. & 0. R. 89, P. C. 


Part IX. — Secured Creditors. 

> 

3334. Add. Annotation: — Refd. Benton v. Camp- Petitioning Creditors (No. 5 of 1932) (1932), 

bell, Parker, [1925] 2 K. B. 410. 101 L. J. Ch. 372. 

8352. Add. Annotation : — Folld. Re Debtor, Ex p. 3355. Add. Annotation : — Consd. Re Debtor, Ex p. 


- PART VIII. SECT. 10. 

3218 ii. .] — The 

creditor was allowed to amend his 
claim Sc sot out the security which he 
held. — S terling Clothing Co. v. 
Men’s Attire Registered (1922), 
66 D. L. R. 358 ; 2 C. B. R. 535.- CAN. 

3218 iii. Proof made on footing 

of holding security — Security invalids 
— Claimant was allowed to amend his 
olaim. — lie Dumfermline Trading 
Oo., Ex p. Reliable Trading Co. 
(1922), 66 D. L. It. 813 ; [19221 2 

W. W. R. 1274. — CAN. 

3286 II. .] — J., who was 

adjudicated bkpt. on Sept. 16, 1927, 
was indebted to the U. Bank. Prior 
to the adjudication the bank had 
registered judgment mtges. against 
two farms belonging to the bkpt. 
The bank estimated the value of such 
security Sc proved as unsecured 
creditors for the balanoe of their debt. 
Subsequently as a result of the bkpfc.’s 
criminal acts the value of the farms 
was so depreciated that they failed to 
realise the amount at whioh they had 
been assessed by the bank. The 
Offlolal Assignee had recovered sufficient 
assets to pay all the unsecured creditors 
twenty shillings in the pound : — field : 
the U. Bank were entitled to amend 
their proof of debt by increasing the 
amount thereof. — Re Johnston, [1929] 
N. I. 103.— IR. 

o i. .1 — Re McKinnon's, Ltd.. 

[1935] 1 W. W. R. Ill ; 2 D. L. R. 
801. — CAN. 

tk. Time for. 1 — It is doubtful if the 
discretionary power in the ot. under 
seot. 163 (4) of Bkpcy. Act applies to 
the filing or amending of claims with 
the trustee: But the ct. has iu bkpcy. 
an equitable jurisdiction to deal with 
matters of this sort. But, iu view of 
there having boen bo much delay Sc so 
muoh obauge of position in the course 
of administration of the brokers' estate 
between the date of hkpoy. Sc the dato 
of filing the amended claim (nearly 
seven years) ; in view of circumstances 
whioh should have enabled resp. to 
obtain muoh earlier the information 
(as to the sales of his securities) whioh 
he had when he filed his amended 
claim ; in view of the situation with 
regard to the new oo. (whioh after its 


bkpcy. could not properly issue more 
debentures, and, moreover, was not, 
as such oo., before the ct.) & with 
regard to other creditors in similar 
position to resp. ; & in view of all the 
facts & circumstances of the case, & 
bearing in mind that the allowance, 
under such or like foots & circum- 
stances, of such amendments as that 
now sought might lead, in this case & 
in similar cases, to endless delays & 
confusion in the administration & 
distribution of stock brokerage bkpeies., 
it must be said that the Judge in 
Bkpcy. "had exercised a sound dis- 
cretion in declining to give effect to 
the amended claim, & an appellate ct. 
was not justified (in the circumstances 
of the case) in interfering with his 
exercise of that discretion. — Re Stobee 
Foulonq & Co., lie Colwell's Claim, 
[1938] S. C. R. 193 ; sub now-. Stobie 
Foulonq ’ s Tkubtee u. Colwell, 
[1938] 2 D. L. R. 209.— CAN. 


PART VIII. SECT. 12. 

•1. Claim rejected in part — Right of 
creditor to appeal .1 — A creditor received 
a notice from the trustee disallowing 
part of his claim Sc enclosing a cheque 
for the balanoe. The creditor clearly 
showed that he had no intention of 
accepting the cheque in full accord Sc 
satisfaction of his claim, but he cashed 
the cheque : — field : the creditor was 
not thereby debarred from appealing 
from the disallowance* by tho trustee. — 
Re Cohen & Swbigman, Ex p. Oilman, 
[1925J 4 D. L. R. 359.— CAN. 

sm. Claim of Crown rejected — Position 
of Croton. 1 — Re Wardfold Manu- 
facturing Oo., [1926J 3 D. L. R. 333 ; 
59 O. L. R. 196.— CAN. 


PART IX. SECT. 1. 

3332 iv. Appeal from decision 

of referee — Forbidding creditor to enforce 
security. } — Re Canadian Western 
STEEL Co RUN. (1922), 69 D. L. R. 689 ; 

2 a B. R. 494.— CAN. 

b i. To advise as to validity of lien. ] — 
A judge of the Ct. of K. B. has juris- 
diction to advise an assignee for the 
benefit of creditors on whether oertain 
creditors have a mechanics’ lien on the 
assets of the estate. — Re Beck, (19211 

3 W. W. R, 160.— CAN. 
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PART IX. SECT. 2. 

■n. Assignment of unpaid purchase- 
money under farm sale agreement to 
secure balance of purchase price of other 
property .] — Held : pitf. was a secured 
creditor. — A nderson v. Serge. [19241 
2 D. L. Ii. 1018 ; [1924] 1 W. W. R. 
1260 ; 18 Bask. L. R. 255.— CAN. 

■o. Lease of property on crop- 
payment plan.}— Lessor held a secured 
creditor in respect of rent. — Re Turner 
(1922), 65 D. L. R. 130 ; 15 Sask. L. R. 
381 ; [1922] 2 W. W. It. 414.— CAN. 

■p. .] — Held: the lessor to 

the extent of his share of the crop 
reserved as rent was protected against 
the creditors of the lessee, notwith- 
standing a provision in the lease 
whereby tho lessee’s share of the crop 
was to bo applied in payment of debts 
owing by the lessee to the lessor outside 
of the lease. — Re Demry Sc Demry, 
Trustee v. Halland, [1924] 4 D. L. R. 
1275 ; [19241 3 W. W. R. 708.— CAN. 

sq. Purchase of property by third 
party — Agreement to transfer .on repay- 
ment.] — Held : the purchaser was a 
secured creditor. — Re Bourgeois, 
[1923] 2 W. W. R. 204 ; 3 C. B. R. 
841.— CAN. 

■t. Judgment recovered before assign- 
ment — After passing of Bankruptcy Act , 
1919.] — Held: the assignment took pre- 
cedence over the judgment. — P arker- 
Eakinb Co. v. Royal Bank of Canada 
(1922), 65 D. L. R. 679.— CAN. 

■v. .] — Re Aylward, Ex p. 

McMillan (P. E. I.), [1927] 4 D. L. R. 
806 ; 8C.B. R. 352.— CAN. 

m (p. 357) I. .1 —Re Tabata (R. 

& Co.. [19331 1 W. W. R.*29.— CAN. 

3347 ii. Seizure of goods under Hen 
notes — Acquired with knowledge of in- 
solvency — By holder of unregistered bill 
of sole. 1— Re Mustard, [1923 J 2 
D. L. R. 922 ; 4 C. B. R. 140 ; affd. t 
24 O W. N. 513.— CAN. 

3347 iii. .] — Where by a pro- 

vincial statute certain creditors are 
given a right of distress similar to that 
of a landlord for rent. Sc an actual 
distraint is made thereunder before the 
making by the debtor of an assignment 
in bkpcy., the creditor is a secured 
creditor within Bkpcy. Act. — Be Garry 
Cafeteria (Man.). [1928] 1 W. W. R. 
139; 8 C. B. R. 604.— GAN. 



VoL 17. — Bankruptcy. Cases 3355 — 3888a. 


Petitioning Creditors (No. 5 of 1932) (1932), 
101 L. J. Ch. 372. 

3365a. 1914 Act, s. 4 (2).] — Where deft, in 

an action pays money into ct. in satisfaction 
under R. S. C., Ord. 62, r. 1, & pltf. sub- 
sequently obtains judgment for a larger sum, 
pltf. is a secured creditor to the extent of 
the payment into ct. Accordingly, if pltf. 
refuses to take the money out of ct. but 
presents a bkpcy. petition for the full amount 
of his debt & costs without mentioning his 
security in the petition, as required by 
Bkpcy. Act, 1914 (c. 69), s. 4 (2), the petition 
will be dismissed. — Re Debtor, Ex p. Peti- 
tioning Creditors (No. 6 of 1932) (1932), 
101 L. J. Oh. 372 ; [1931] B. & C. R. 246. 

3360. Add* Annotation : — Refd. Re Bueb, [1927] 
W. N. 299. 

3365a. .] — Re Bueb, Ex p. Trustee (1927), 

64 L. Jo. 476 ; 164 L. T. Jo. 408. 

3375a. Deposit of securities — To secure joint debt 
of firm — Debts due under separate personal 
guarantees ol partners.] — The general rule in 
bkpcy., that, when a creditor seeks to prove 
against his debtor’s estate, he must give up or 
value any security which if not retained 
by him would go to augment that estate, 
presupposes that the security is for the par- 
ticular debt for which he seeks to prove, & 
does not apply to a case where the security 
is for a different debt. 

Where, therefore, two of the partners of a 
firm deposited with the bankers of the firm 


securities which belonged to them individu- 
ally to secure a joint debt of the firm, & also 
gave the bankers their separate personal 
guarantees up to a limited amount to pay 
the joint debt of the firm, A the Ann subse- 
quently, as debtors, executed a deed of 
assignment for the benefit of their creditors, 
which provided that in the administration 
of the joint & separate estates of the debtors 
the rules prevailing in bkpcy. should be 
followed : — Held : as the bankers did not 
hold a charge on the securities so deposited 
for the debts due under the separate guaran- 
tees given by the two partners, &, therefore, 
were not “ secured creditors ” within the 
definition in 1914 Act, s. 167, in respect of 
those debts, they were entitled to prove for 
them under the trusts of the deed of assign- 
ment against the estates of the two partners 
without giving credit for the value of those 
securities. — Re Dutton, Massey & Oo., 
Ex p. Manchester & Liverpool District 
Banking Co., [1924] 2 Oh. 199 ; 93 L. J. Ch. 
547 ; 131 L. T. 622 ; 68 Sol. Jo. 536 ; [19241 
B. & C. R. 129, C. A. 

3878. Add the following paragraph : — 

u Also, under the circumstances N. was a 
party to the fraud, & his debentures were not 
a charge upon the property of S. in the hands 
of the trustee.” 

3383a. .] — Re Dutton, Massey & Co., Ex p . 

Manchester & Liverpool District Bank- 
ing Co., No. 3375a, ante . 


t (p. 358) I. .] — The term 

** secured creditor ” In Bkpcy. Act, 
s. 9, includes a creditor who has 
obtained a charging' order against a 
fund in ct . — Re Kaplan, McLean 
(J. J. H.) Estate Co. v. Newton 
(Man.), [19261 3 W. W. It. 593.— CAN. 

t (p. 358) ii. S. P. Bortolttzzi v. 
Kaplan (Man.), [1927] 1 D. L. R. 183. 
—CAN. 

•w. Distress .] — When a landlord dis- 
trains he becomes a secured creditor 
under Bkpcy. Act, but, in Alberta, his 
rights & priorities are not governed by 
that Act. but are subject to Landlord’s 
Rights (Bkpcy.) Act. Alta., 1924 (c. 12), 
s. 3. — Re Hamilton & Oakes, [1925] 
2 D. L. R. 514 ; [1925] 1 W W. R. 
172 ; 5 C. B. R. 405.— CAN. 


3360 i. Appointment of receiver .] — 
An order appointing a receiver: — 
Held : not to be a charge, & a judgment 
creditor of bkpt. not by virtue of the 
order a secured creditor . — Re Peter- 
son,* Re Holloway, [1925] 4 D. L. R. 
1042 ; [1925] 3 W. W. R. 708.— CAN. 

ax. Judgment for tolls for water 
supplied by municipality.) — Held : the 
city of K. was, by virtue of the charge 
given it by Water Act, B.C., 1914, 
a. 151, a secured creditor . — Re Kam- 
loops Copper Co., Ex p. Kamloops, 
ri925] 3 D. L. R. 896; [1925] 2 

W. W. R. 733 ; 35 B. C. R. 243.— CAN. 


• (p. 360) i. Joint several 

note.}-— Held : tbe holder of the notes 
was not a secured creditor. — Hodge v. 
McLean & Union Bank of Canada, 
f 1919) 3 W. W. R. 1108 ; 50 D. L. R. 
125 ; 13 Sask. L. R. 85.— CAN. 

J (p. 361) L .] — Where the 

vendor under an agreement for the sale 
of land assigned all his interest in the 
land Sc in the moneys owing under 
'he agreement Sc gave the assignee a 
transfer of the land, which the latter 
registered. Sc guaranteed the assignee 
against default by the purchasers, the 
transaction being an absolute sale of 
the land Sc thedebt : — Held : on the 
bkpcy. at the vendor after the pur- 


chasers had defaulted & the assignee 
had demanded payment from the 
vendor, the assignee was not a “ secured 
creditor ” within Bkpcy. Act, s. 2 (ii.). 
— Rc Buck Estate. Mather v. Cana- 
dian Credit Men's Trust Assoon., 
Ltd., [1933] 1 W. W. R. 526 ; 2 

D. L. R. 790.— CAN. 

t (p. 362) i. Lien upon mining lands 
for wages.b—Held : claimants were not. 
secured creditors. — Re Reeve Dobie 
Minks, Wage-Earners Claim (1921), 
64 D. L. R. 534 ; 50 O. L. R. 499 ; 1 
C. B. R. 540.— CAN. 

•y. Wife taking security for money 
advanced to husband for business pur- 
poses .] — Haw v. Haw’s Officul 
Assignee, [1927] N. Z. L. It. 366. — 
N.Z. 


so. Execution against property subject 
to conditional sale agreement .] — Where 
a conditional sale agreement is void as 
against execution creditors of the pur- 
chaser because of non-compliance with 
the requirements of Conditional Sales 
Act, R.S.A., 1922, the fact that the 
purchaser makes an assignment in 
bkpcy. does not deprive an execution 
creditor of the right he otherwise 
would have to realise his claim out of 
the vendor’s interest. — Crown Coal 
Co., Ltd. v. Swanson Lumber Co., 
Ltd. 8c Canadian Credit Men's 
Trust Absocn., Ltd., [1935] 3 

W. W. R. 487.— CAN. 


sf. Conditional sale .) — Conditional 
vendor held not a secured creditor 
within Bkpcy. Act . — Re Farley Sc 
Grant, [1936] 1 D. L. R. 57.— CAN. 

sg. .1 — The, claimants herein 

sold goods to the bkpt. under agree- 
ments of conditional sale. The agree- 
ments were not registered. The cre- 
ditors of the bkpt. had no notice of the 
provision to tbe agreements reserving 
the property in the goods to the sellers. 
Sc no creditor had obtained any judg- 
ment or attaching order or issued a 
writ of execution, Tbe claimants 
affirmed, & the trustee in bkpcy. 
denied, that they were secured 
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creditors : — Held : the claimants were 
Hocurctl creditors. — Re Lytton Oan- 
nkhh. LTD., [1938] 2 W. W. R. 465.— 

CAN. 


sk. Pledge — No transfer of posses- 
sion.}- -Creditor held not entitled to 
preferred cluini in respect of a pledge 
given without transfer of possession. — 
Korh v. Neoker & La Kocietk 
(Jknerale Dks Fonts kt Ciiausskes, 
11938] 4 I). L. R. 814. CAN. 

PART IX. SECT. 3. 


h i. .] — An assignment under 

Bkpcy. Act docs not interfere with or 
lessen the rights of a secured creditor 
to enforce or retain his security, — 
White 8c Co. v. The Ionia (1922), 69 
D. L, R. 94 ; 20 Exch. C. R. 327.— 
CAN. 

h ii. .] — In bkpcy. the rule of 

equality is absolute except where 
Bkpcy. Act itself gives priority to 
some debts over otbers . — Re Obey, 
[1924] 1 P. L. R. 250 ; 53 O. L. R. 
323 ; 3 C. B. R. 737.— CAN. 


h ill. .] — The rights of secured 

creditors remain unimpaired in the 
event of a receiving order or authorised 
assignment being made, & any pro- 
ceedings taken to constitute a creditor 
a secured creditor or to realise on bis 
security shall not. If legal, be inter- 
fered with or vacated . — Re Hamilton 
& Oakes, [19251 2 D. L. R. 514 : [1925] 
l W. W. R. 172 ; 5 C. B. R. 405.— 
CAN. 

h Iv. .1 —Re Dttmais (1027), 

Q. R. 44 K. B. 70.— CAN. 


h v. .] — The ct. may allow a 

creditor who has proved as an ordinary 
creditor to prove as a preferred 
creditor . — Re Richards (J. T.) 8c Co., 
LTD., [1939] 1 D. L. R. 760.— CAN. 


3388 xxi. Mortgage on vessel — 

Right to enforce security in admiralty 
court.] — Held : an assignment under 
Bkpcy. Act did not prevent the holder 
of a mtge. upon a vessel from enforcing 
bis security before the Excb. Ct. in 
Admlty .—White St Co., Ltd. t>. The 



Omm 8409*— 841& English and Empire Digest Supplement. 


8409a. Without valuation.]— The debtor 

wae the managing director of a co. under an 
agreement which, for the purposed of this 
ease, guaranteed his appointment until 
1041, but required him to devote his whole 
time to the work of the co., to placed the 
usual restrictions upon him after he should 
leave the oo. In 1033, judgment was 
obtained against him for £34,020 16s. 4 d. 
To avoid proceedings upon this judgment, 
the debtor assigned certain policies to the 
creditor, & also assigned to him £1,000 per 
annum to be paid out of his salary for a period 
of 10 years. .To give effect to the latter 
assignment, the debtor signed an irrevocable 
request to authority to the co. to pay the 
£1,000 for 10 years out of his salary. Upon 
the completion of these 10 annual payments, 
the judgment was to become satisfied. In 
1038, alter payments had been made for 
5 years, the co. were obliged to reduce the 
debtor’s salary to £1,000 per annum , to about 
the same time a receiving order was made 
against the debtor. The trustee in bkpcy 
afiowed the debtor to retain his salary 0 $ 
£1,000 per annum for the maintenance of 
, himself to his family. The personal repre- 
sentative of the creditor proved in the 
bkpcy. for £24,852 16s. 0<f., the whole amount 
• of the debt, without giving any credit for, 
to without valuing, any security. The 
personal representative of the creditor 
Drought this action to enforce the equitable 


assipiTnent of £1,000 per annum out of the 
debtor’s salary for the remaining 5 years of 
the period of 10 years for which it was 
assigned; — Held? (1) assuming that the 
assignment of after-acquired property was 
good against the trustee in bkpcy., any 
property falling in after bkpcy. was not 
affected by it, because the debt had been 
discharged by the bkpcy. ; (2) the reduction 
f in salary was a change in an essential con- 
dition, the continuation of which must have 
been contemplated as the basis of the 
obligation, to the obligation itself had become 
wholly impossible of performance ; (3) in 
the circumstances, it would be against public 
policy to enforce the obligation ; (4) by prov- 
ing in the bkpcy. for the whole debt, without 
any valuation of the security, the personal 
representative of the creditor must be taken 
to have surrendered the security ; (5 ) Sernble : 
the earnings of a bkpt. over to above what is 
required for the maintenance of himself to his 
family can be charged before bkpcy., to such a 
charge will give a good title against the trustee 
in bkpcy. — King v. Michael Faraday to 
Partners, Ltd., [1030] 2 KB. 753 ; [1939] 2 
All E. R. 478 ; 108 L. J. K. B. 589 ; 160 L. T. 
484 ; 55 T. L. R. 684 ; 83 Sol. Jo. 498. 

8412. Add, Annotations: — Consd. Be A Debtor, 
[1922] 2 K. B. 109. Retd. Be Vocation 
(Foreign), Ltd. (1932), 48 T. L. R. 525 ; Be 
Small, Westminster Bank, Ltd. v. Trustee, 
[1934] Oh. 641. 


Ionia, [19211 20 Exoh. O. R. 327 ; 
•1 O. B. R. 415.— CAN. 

8888 nil. Security not realising 

sufficient to satisfy debt — Right to prove 
tor balance, 1 — If a creditor fails to file 
his claim in aooordanoe with Bkpcy. 
Act, s. 46, he oannot proceed against 
the insolvent, after a composition has 
been oonflrmed. for payment of the 
composition dividend on the unrealised 
portion of his secured debt. — Daley ft 
Morin t>. Foqel (1922), 68 D. L. R. 
772.— CAN. 

8886 tv. — .J — Held: a vendor 
secured by a lien note might seise the 
foods ft obtain an order for sale, though 
he had not proved in the bkpoy. — lie 
Empire Traction Oo., Ltd., [1920] 
3 W. W. R. 515.— CAN. 


v. .] — A secured creditor 

may prooeed to realise his security inde- 
pendently of any bkpoy. or winding-up 
prooeed lugs. — Re Canadian Western 
Steel OORPN. (1922), 69 D. L. R. 689 ; 
2 0. B. R. 494.— CAN, 

■s. Right to sue under Fraudulent 
Preferences Act, R, S, 1920 (a 204).] 
— If the security of a scoured creditor 
is sufficient to satisfy his olaim in full 
he oannot bring action under the above 
Act. — Barrett t>. Baron, [19201 1 
D. L. R. 474 : [1925] 1 W. W. R. 87 ; 
19 Sask. L, R. 207 ; 6C. B. R. 446.-- 
CAN. 

it. Settlement of olaim by trustee to 
secured creditor. ] — Held : oredito 
estopped from setting up a preference 
in respect of part of his claim, unless 
the settlement contains an express 
stipulation to the contrary. — Re Mar- 
tin Milk Products, [1926] 1 D. L. R. 
688 ; 6 O. B. R. 281.— CAN. 

tb. Sufficiency of security — Presump- 
tion,} — In the absence of evidence to 
the contrary, It Is presumed that the 
security of a secured creditor is sufficient 
to realise his olaim — Anderson v. 
Serge, [19241 1 W. W. R. 1260; [1924] 
! J| L. R. 1018; 18 Sask. L. R. 966.— 

, id. Debt secured 
t6 Incr e a s e gf 
Hon A<*].— I 


that a security subject was a property 
to which Increase of Rent ft Mtge. 
Interest ( Restrictions) Act. 1920, 
applied did not affeot the right of the 
creditor to value his security ft claim 
for unsecured balances, in respect 
(a) that the Act of 1920 had not re- 
pealed the provisions of Bkpoy. 
(Scotland) Act. 1918, conferring that 
right on creditors ; (b) that, as the 
trustee in bkpoy. was not a person 
•• deriving title under ” the original 
mtgor. within sect. 12 (1) (/) of 1920 
Act, but was administering the estate 
tor behoof of the creditors In virtue 
of his judicial act ft warrant, he was 
not entitled to found upon sect. 7 
of 1920 Act as a ground for rejecting 
the claim ; ft (o) that, in any event, 
as the affect of sequestration was to 
divest the bkpt. of his property ft 
thus prevent fulfilment by him of the 
conditions enumerated in sect. 7 of 
1920 Act, the oredltor oould no longer 
be debarred from enforcing his security. 
Wood v. MaoKay*s Trustee, [1986] 
8. 0. 98. — SOOT. 

PART IX. SECT. 4, SUB-SECT. 8. 

q I, Guarantee bp third party ,] — 

A guarantee by a third party or a 
charge on the property of a third party 
is outside Bkpoy. Aot, s. 46 (3), ft the 
oredltor is not called upon to value the 
security . — Re Coughlin ft Oo„ Ex p. 
Guarantee Oo. or North America, 
[19281 IW.W.R. 1177 ; 4 D. L. R. 
971.— CAN. 

so. Effect of — On creditors rights 
against sureties.} — Where a creditor on 
filing a olaim against bkpt. values his 
seourity. ft snob valuation is accepted, 
be Is not thereby paid to the extent of 
the valuation so as to relieve the 
sureties from liability therefor. — 
Xufroski v. Royal Bank or Canada, 
(19261 8 D.L.R, 801 ; 11928) S. C. R. 
639 ; 7 a B. R. 499.— CAN. 

PART IX. SECT. 4. SUB-SECT. 8. 

e 1. — .] — Where a trustee 

took powea si on of goods upon which 
liens were held by virtue of an oral 
‘ to redeem at a valuation: — 
he oould not oontend that It 

u 


was invalid because not in writing. — 
Re Guaranteed Batteries, Ltd., 
[1023] 3D.L.E. 743 ; 63 O. L. R. 46 ; 
3 0. B. R. 695.— CAN. 

g i. .] — A creditor whose 

seourity was a vendor's lien under an 
agreement for the sale of land was 
notified by the reoeiver, within 30 days 
after the reoeiver had been called upon 
to elect under sect. 109 of Bkpcy. Aot, 
R.S.O., 1927, that the trustee aid not 
intend to redeem or to require the 
seourity to be realised. Then, ft 
within said 30 days, the creditor moved 
for a vesting order ft for an order for 
immediate possession ft a writ of 
possession : — Held : in view of the 
fact that the official receiver had 
elected not to redeem, it was not 
necessary for the creditor to have 
waited until the 30 days had elapsed 
before applying for the vesting order, 
ft he was entitled to the vesting order. 
—Re Blais, [1086] 2 W. W. R. 510.— 
CAN. 

PART IX. SECT. 4, BUB-8 ECT. 4.— A. 

sf. No right to writ of possession .] — 
Re Blais (1986), 6 F. L. J. (Can.) 6.— 
CAN. 

PART IX. SECT. 4, BUB-SECT. 4.— B. 

sh. Necessity /or.]— Under Bkpoy. 
Aot, s. 6, no leave Is necessary for a 
secured creditor to prooeed to realise 
on his security. — Imperial Lumber 
Oo. v . Johnson, [1928] 1 D. L. R. 
1125 • 1 W. W. R, 990 ; 3 O. B. R. 
T07.— CAN. 

PART IX. SECT. 4, BUB-SECT. 8.— D. 

1500 v. — — .] — A bank held 

liens upon bkpt. oo.1s personal property 
whiehit valued in pursuance of Bkpoy. 
Aot. The goods were sold tor agxeater 
sum than the valuation : — Hem : the 
bank was entitled to receive all moneys 
realised from the sale of the goods under 

Uem subject only to a olaim for 
wages ft the Chargee of local agents.— 

K46V 

lai n 695.— GAN. 

2800 Vi. — A bank paid over 




7oL 17. — Bankruptcy. Cum 8605 — MBS* 


3505. A4& Annotation : — Court. Be ThelluBSon, 
Bmp. Abdy, [1013] 2 K, B. 735 ; Be Wlgzell, 
Ba? p. Hart, [1321] 2 K. B. 335 \ Be Regent 
Finance A Guarantee Goran. (1033), 69 L. Jo. 
283. Reid. Scranton’s Trustee v. Pearee, 
[1922] 2 Oh. 87 ; Be Go 2 zett, Em p . Messenger 
A Go. e. Trustee, [1936] 1 AU E. R. 79. 

3582. AM. Annotation : — Apld. Be Houlder, [1929] 
1 Ch. 205. 


3534. Add. Annotation .—Apld. Be Houlder, [1920] 
1 Oh. 205. 

8585. Add. Annotation : — Apld. Be Houlder, [1929] 
1 Oh. 205. Retd. Be Fenton, Em p. Fenton 
Textile Assocn. (1030), 00 L. J. Oh. 358. 
3558. Add. Citation : — sub nom. Be Emett, Em p- 
Andrews, 1 Madd. 578. 

Add. Annotations : — Reid. Dalbv v. India A 
London life Assce. (1854), 18 Jur. 1024; 
Crompton v. Huber (1855), 25 L. T. 0. S. 43. 


Part X. — Mutual Credit and Set-off in Bankruptcy. 


8561. Add. Annotations : — Gonad. Be City Equit- 
able Fire Insurance Oo. (2), [1930] 2 Oh. 293 ; 
Be Bailey, Duchess Mill, Ltd. v. Bailey (1932), 
76 Sol. Jo. 560. 

3562. Add. Annotations: — Coned. Be National 
Benefit Assce., [1924] 2 Ch. 530 ; Be 
City Equitable Fire Insurance Co. (2), 
[1930] 2 Cb. 293. Reid. Paddy v. Glutton, 
[1920] 2 Ch. 554 ; Be City Life Assce. (1925), 
42 T. L. R. 45. 

3562a. 1914 Act, s. 81.] — The right of set-off 

is not one which depends upon the volition 
of either party, but upon an absolute 
statutory rule. Sect. 31 of the Bkpcy. 
Act, 1914, is directory in form & requires 
that its terms should be put in force (Lord 
Hanworth, M.R.). — Be City Equitable 
Fire Insce. Co. (2), [1930] 2 Ch. 293 ; 99 
L. J. Ch. 636 ; 143 L. T. 444 ; [1929-30] 
B. A C. R. 233, O. A. 

3566a. .] — Ex p. Edwards (1745), 1 

Atk. 100 ; 26 B. R. 00, L. O. 

Annotation : — Refd. Exp. Quinton (1796), 8 Ves. 248. 

3580. Add. Annotation : — Refd. Be Lloyd’s Furni* 
tore Palace, Evans v. The Co., [1925] Ch. 853* 

3593. Add. Annotations : — Apld. Re City Equitable 
Fire Insurance Co. (2), [1930] 2 dh. 293. 
Refd. Be City life Assce. (1925), 42 T. L. R. 45. 

3590. Add. Annotation : — Expld. Giles v. Eruyer, 
[1021] 3 K. B. 23. 

3612. Add. Annotations : — Folld. Be City Equitable 
Fire Insurance Co. (2), [1930) 2 dh. 293. 
Mentd. Be Gunsbourg, [1920] 2 K. B. 426. 

3625. Add. Annotation: — Gonad. Be City Life 
Aaaee. (1025), 42 T. L. R. 45. 


3631. Add. Annotation : — Refd. Be Douglas, Em p. 
Douglas’ (James) Exors., [1930] 1 Oh. 342. 

3637a. Equitable debt— Against legal debt.] —Bkpcy. 
jurisdiction proceeds upon equitable principles 
A draws no distinction between equitable 
A legal rights for the purposes of administra- 
tion ; A deft, is entitled under 1914 Act, 
s. 81, to set off against a legal debt claimed by 
a trustee in bkpcy. an equitable debt due to 
himfrom bkpt., both debts being in existence, 
before the date of the receiving order. — 
Mathieson’s Trustee v. Burrup, Mathie- 
son A Co., [1927] 1 Ch. 562 ; 90 L. J. Ch. 
148 ; 130 L. T. 790 ; [1927] B. A 0. R. 47. 

3648. Add. Annotations: — Consd. Be Bailey, 
Duchess Mill, Ltd. v. Bailey (1932), 70 Sol. Jo. 
500. Refd. Paddy v. Glutton, [1920] 2 Oh. 
554. 

3650. Add. Annotation : — Gonad. Re Bailey, 
Duchess Mill, Ltd. v. Bailey (1932), 70 Sol. Jo. 
500. 

3652. Add. Annotations: — Gonad. Be Bailey, 
Duchess Mill, Ltd. v . Bailey (1932), 76 Sol. Jo. 
600. Refd. Be City Equitable Fire Insurance 
Oo. (2), [1930] 2 Ch. 293. 

3653. Add. Annotations : — Folld. Paddy v. 
* Glutton, [1920] 2 Ch. 654. Dlatd. Be 

National Benefit Assce., [1924] 2 Oh. 339. 
N.F. Be City Life Assce. (1025), 42 T. L. R. 
45. 

3654. Add. Annotation: — Gonad. Be City Life 
Assce. (1925), 42 T. L. R. 45. 

3655. Add. Annotation: — Gonad. Re A Debtor, 
[1927] 1 Oh. 410. 


the trustee in bkpcy. the amount 

‘ ‘ of Its di 


In 


i claim, Sc subse- 


quently it was found that payment of 
ito claim fell short by the amount 
realised under a forged bill of lading. — 
Held: the bank was entitled to be 
repaid snob shortage by the trustee. — 
m Aoaitao Gbaxx Ot>„ Ltd., 119821 
1W.W.R. 849; 66D.L.B. 772: 31 
Man. L. R 480.— CAN. 

MOO rii. — Eight to payment in 
/Wll— A. A B. valued their securities 
in bkpcy. proceedings at amounts less 
than the principal sums covenanted to 
be paid. The tr us te e hi bkpcy. having 
Mid the mortgaged lands : — Hetd: A Tfc 
B. were entitled on allocation to pay- 
ment of the full amount of their claims 
with interest. — Re Tumomvx’s E*- 
[1980] 1 L B. 83.— BL 

st ^SSSS ^ed^SSn 

kl— Moons v. Williams 


PART X. SECT. 1, SUB-SECT. 8.— 

B. Co). 

8600 v. Rebates on insur- 

ance premiums.] — Debtor oo. were in- 
debted to a broker upon accepted 
drafts for insurance premiums paid by 
him on their behalf, St arranged wltn 
the broker to canoel the insurance 
policies upon which he had paid the 
premiums represented by the unpaid 
drafts, ft to nave the amounts allowed 
by way of rebate for the unearned 

8 rein turns paid by the Insurance cos. 
j the broker 2Ye/d : the broker 
was entitled to apply the sum paid to 
him for rebates In reduction of the 
co. Is Indebtedness, or by way of set-off 
against Iris claim for the amount of 
the premiums paid by him. — Be Fans- 

808.— CAN. 

1600 vk 


Creditor for set * 
for “ ' 


Uvered by bankrupt — Agreement for 
service* to be paid for oy supply of 
goods.) — Held : there was a right of 
set-off. — lie McMuktby ft Co., Ex p, 
James (M. A.) ft Soxs, [1924] 1 
D. L. R. 737.— CAN. 

PART X. SECT. 1, SUB-SECT. 3. 

8646 i. Arrears of rent — Against sum 
due for arose seed.} — Held : the land- 
lord could exercise the right of set-off. 
— Re Gbaxtbah, Ex p. Dotlb, [1983] 
$ D. L. R. 94 ; 4 0. B. R. 168.— 
CAN. 

3648 lii. -1 — If shaiys In a 

oo. are disclaimed by the official 
assignee upon the bkpcy. of a share- 
holder, ft If for purposes of proof an 
estimate Is made under Bkpcy. Act, 
1908, s. Ill, of the amount claimable 
In respect of future oalls thereon, the 
oo. may set off against such amount a 
sum due by the oo. to bkpt. for goods 
supplied by him.— Re Ammasoff , U934J 
N. zTl. R. 1168.— MX. 
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8656. Add. Annotation : — Consd. Re Fenton, Ex p. 
Fenton Textile Assocn. (1930), 99 L. J. Oh. 
358. 

8656a* — ■ .] — F. having guaranteed ad- 

vances by certain banks to the T. Assocn. in 
which he was interested, subsequently 
executed two deeds of arrangement in favour 
of his creditors. The Assocn. having gone 
into liquidation, the liquidator lodged a proof 
against F.’s estate in respect of sums due by 
F. to the Assocn. The trustee of F.’s estate 
rejected the proof & claimed to set off the 
various sums which had been advanced by 
the banks to the Assocn. for which F. had 
given his personal guarantee.- The banks 
had proved against F.’s estate under the 
guarantees but nothing had been paid to 
them : — Held : inasmuch as none of these 
sums had in fact been paid by F. or his 
trustee to the banks the trustee was not 
entitled, under 1914 Act, s. 31, to set off F.’s 
contingent liability under the guarantees 
against the sums due by him to the Assocn. — 
Re Fenton, Ex p. Fenton Textile 
AsSocn., Ltd., [1931] 1 Oh. 85 ; 99 L. J. Oh. 
358 ; 143 L. T. 273 ; 46 T. L. R. 478 ; 74 
, Sol. Jo. 387 ; [1929] B. A 0. R. 189, 0. A. 

Annotation .'—Gonad. Re Fenton (No. 2) Exp. Fonton Textile 
Assoon., Ltd., [1932] 1 Ch. 178. 

8660. Add. Annotation : — Reid. Ellis’ Trustee v. 
Dixon-Johnson, [1924] 2 Hh. 451 

8661. Add. Annotation : — Refd. Ellis’ Trustee v. 
Dixon- Johnson (1924), 131 L. T. 652. 

8662. Add. Annotation : — Refd. Re A Debtor, 
[1927] 1 Ch. 410. 

8668. Add. Annotation : — Refd. Re City Equitable 
Fire Insurance Co. (2), [1930] 2 Ch. 293. 

8665. Add. Annotations : — Refd. Re City Equitable 
Fire Insurance Co. (2), [1930] 2 Ch. 293 ; Re 
Fenton, Ex p. Fenton Textile Assocn., Ltd., 
[1931] 1 Ch. 85. 

8667. Add. Annotation s : — Distd. Re City Equitable 
Fire Insurance Co. (2), [1930] 2 Oh. 293. 
Refd. Re Fenton, Ex p. Fenton Textile 
Assocn. (1930), 99 L. J. Ch. 358. 

8672. Add. Annotations : — Refd. Re City Equitable 
Fire Insurance Co. (2), [1930] 2 Ch. 293 ; Re 
Fenton, Ex p. Fenton Textile Assocn., Ltd., 
[1931] 1 Ch. 85. 

8678. Add. Annotations : — Consd. Paddy v. 
Clutton, [1920] 2 Oh. 554 ; Re National 
Benefit Assce., [1924] 2 Ch. 339. Apld. 
Re City Life Assce. (1925), 42 T. L. R. 45, 
Consd. Re City Equitable Fire Insurance Co., 
[1930] 2 Oh. 293, C. A. ; Re Fenton, Ex p. 
Fenton Textile Assocn. (1930), 99 L. J. Ch. 
358. Refd. Ellis* Trustee v. Dixon-Johnson, 
[1924] 2 Ch. 451. 

8679. Add. Annotation : — Refd. Benton v. Camp- 
bell, Parker, [1925] 2 K. B. 410. 

8680. Add. Annotations : — Consd. Re City Life 
Assce. (1925), 42 T. L. R. 45. Refd. Ellis’ 
Trustee v . Dixon-Johnson, [1924] 2 Ch. 451 ; 
Re Fenton, Ex p. Fenton Textile Assocn. 
(1930), 99 L. J. Oh. 358. 


8689. Add. Annotations : — Refd. Re Fenton, Ex p. 
Fenton Textile Assocn. (1930), 99 L. J. Ch. 
358 ; Re City Equitable Fire Insurance Co., 
Ltd., [1930] 2 Ch. 293. 

8695* Add. Annotation: — Refd. Baker v. Lloyd’s 
Bank, [1920] 2 K. B. 322. 

8696a. Shares deposited as seourlty for debit 
balance owing to bankrupt — Unauthorised 
sale by bankrupt.] — Deft, opened a specula- 
tive account with a firm of stockbrokers A 
deposited with them as security for any debit 
balance which might from time to time be 
owing by him on that account the indicia of 
title to various bonds & shares, including 
certain rubber shares. In 1920 the firm sold 
the rubber shares without the knowledge 
or authority of deft., who was kept in 
ignorance of the sale till after the bkpcy. of the 
firm. On Feb. 16, 1922, a receiving order 
was made against the firm & they were 
adjudicated bkpt. In Feb. 1923, the trustee 
in bkpcy. of the firm rendered deft, a final 
account, which, after giving credit to deft, 
for the proceeds of the sale of the shares, 
showed a balance due from deft. In an 
action to recover that balance the trustee 
claimed that the rights of the parties ought 
to be adjusted under the mutual credits 
clause of 1914 Act, as at the date of the 
receiving order. Tlje judge, in ordering an 
account to be taken, directed that the value 
of the shares, to be ascertained when the 
account was certified, that being the date 
when the shares ought to have been returned 
to deft., should be set off against the claim of 
the trustee ; — Held : the brokers could not 
have maintained an action for their debt if 
they were not in a position to hand over the 
shares against payment, & the trustee in 
bkpcy. had no higher right ; no question 
of set-off arose under the mutual credits 
clause of 1914 Act, the right of deft, being to 
a return of the shares in specie ; & in the 
special circumstances of the case the order 
of the judge was correct. — Ellis & Co.'s 
Trustee v. Dixon-Johnson, [1925] A. O. 
489 ; 94 L. J. Ch. 221 ? 133 L. T. 60 ; 41 
T. L. R. 336; 69 Sol. Jo. 395 ; [1925] 
B. & C. R. 54, H. L. 

8697. Add. Annotation : — Refd. Baker tv Lloyd’s 
Bank, [1920] 2 K. B. 322. 

3702. Add. Annotation.: — Refd. Baker v. Lloyd’s 
Bank, [1920] 2 K. B. 322. 

3707. Add. Annotations : — Folld. Re City Equitable 
Fire Insurance Co. (2), [1930] 2 Ch. 293. 
Reid. Re City Life Assce. (1925), 42 T. L. R. 
45. 

8708. Add. Annotations : — Refd. Re City Equitable 
Fire Insurance Co. (2), [1930] 2 Ch. 293 ; 
Re Fenton, Ex p. Fenton Textile Assocn. 
(1930), 99 L. J.Cb. 358. 

8714. Add. Annotations : — As to (2) Consd. Re City 
Life Assce., [1926] Ch. 191. Refd. Ellis’ 
Trustee v. Dixon-Johnson, [1924] 2 Ch. 451 ; 


PART X. SECT. 1. SUB-SECT. 4. Proceeds of said sale the bank Re Worth, [1938] 1 W. W. R. 76&.— 

applied the balance, of the sum realised CAN. 

3708 U. .] — A bank distrained towards payment o t the open account 

for rent owing to it & sold the goods & the debt under the chattel mtge. im. Claim by creditor to share of 

& chattels of the tenant, lie was then The tenant, a few days later, made an profits in business — Claim by insolvent 

indebted to the bank under a chattel authorised assignment : — Reid : the for damages for breach of contract to 

mtge. which had been assigned to the bank was entitled to set off as it did purcltase business.] — Reid : the oaee 

bank & also for the balance of an open the bal&noe of the sum realised, over was one of mutual dealings. — J kjtkrt 

account. After satisfying its claim & above the whole amount due it for v. Rangoon ornoiAL Assignee (1937), 

for rent & the costs of the distress from rent, against said other debts due it. — LLE.6 Ran. 46. — 1ND. 
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Re Fenton, Ex p. Fenton Textile Assocn. 
(1030), 99 L. J. Ch. 358 ; Be City Equitable 
Fire Insurance Co. (2), [1930] 2 Oh. 293. 

3719* Add. Annotations: — Consd. Paddy v. 
Glutton, [1920] 2 Oh. 654 5 Ellis* Trustee v . 
Dixon- Johnson, [1924] 2 Oh. 451. Reid. Re 
National Benefit Assce., [1924] 2 Oh. 339 ; 
Be City Life Assce. (1925), 42 T. L. R. 45 ; 
Be City Equitable Fire Insurance Oo. (2), 
[1930] 2 Ch. 293 ; Be Fenton, Ex p . Fenton 
Textile Assocn. (1930), 99 L. J. Ch. 358. 

3727, Add, Annotation : — Retd. Re Fenton, Ex p. 
Fenton Textile Assocn. (1930), 99 L. J. Ch. 
368. 

8739. Add, Annotations: — Consd. Paddy v. 
Glutton, [1920] 2 Oh. 554 ; Ellis’ Trustee v . 
Dixon-Johnson, [1924] 2 Oh. 451. Refd. Be 
National Benefit Assce., [1924] 2 Ch. 339 ; 
Re City Life Assce. (1925), 42 T. L. R. 45; 
Re City Equitable Fire Insurance Co. (2), 
[1930] 2 Ch. 293 ; Be Fenton, Ex p . Fenton 
Textile Assocn. (1930), 99 L. J. Ch. 358. 

3740. Add, Annotations : — Consd. Re Debtors (No 
771 of 1926) (1926), 43 T. L. R. 9. Refd. Re 
Fredericks Sc Whitworth, Ex p. Hibbard, 
[1927] 1 Ch. 253. 

3740a. .]— . Applt., the managing director of 

a co. which was insolvent, recovered judgment 
against the co. for repayment of money lent 
by him to the co. Shortly afterwards, the 
provisional liquidator of the co., which was 
subsequently, in Apr. 1925, ordered to be 
wound up, paid to applt. the amount for 
which he had recovered judgment, Sc in Apr. 
1926, an order was made in the winding up 
upon applt. to repay to the liquidator that 
amount, on the ground that the payment to 
him by the liquidator was void as a fraudu- 
lent preference. In consequence of applt. ’s 
non-compliance with that order, a bkppy. 
notice was served upon him, Sc a receiving 
order made against him, the registrar refusing 
to allow applt. to set off against the amount 
he had been so ordered to repay to the 
liquidator the sum for which he had recovered 
judgment against the co. : — Held : applt. 
had not, at the date of the receiving order, 
any valid or effectual right of set-off in respect 
of the sum he had been ordered to repay to 
the liquidator. — Be A Debtor (82 of 1926), 
[1927] 1 Ch. 410 ; 136 L. T. 349 ; sub nom. Re 
Mumford, Debtor v. Petitioning Creditor, 
Ex p. Official Receiver, 96 L. J. Ch. 75 ; 
[1926] B. Sc C. R. 165, D. C. 

3741. Add. Annotations : — Expld. & Distd. Re 
Fowler (B. P.), Ltd., [1937] 3 All E. R. 781. 
Retd. Re A Debtor, [1927] 1 Ch. 410. 

3746. Add. Annotation Consd. Be Bailey. 
Duchess Mill, Ltd. v . Bailey (1932), 76 Sol. Jo, 
560. 


3750a. .] — Groom v. West (1838), 8 

Ad. Sc El. 758 ; 1 Per. Sc Dav. 19 ; 1 Will 
Woll. Sc H. 638 ; 8 L. J. Q. B. 25 ; 112 E. R 
1025 ; sub nom . Goom v. West, 2 Jur. 940.* 
3769. Add. Annotations : — Distd. Re Pennington Sc 
Owen, [1925] .Ch. 825. Consd. Be Binns, 
Public Trustee v. Ingle, [1929] 1 Ch. 677. 
Apld. Be Fenton (No. 2), Ex p. Fenton 
Textile Assocn., Ltd., [1932] 1 Ch. 178. 

3776. Add. Annotation Apld. Be Lennard, Len 
nard’s Trustee v. Lennard, [1934] Ch. 235. 


VoL IV.— Bankruptcy. Cases 8714— 3781a. 

8776a. •] — By deed dated Mar. 16, 

1906, L. bound himself by covenant to pay 
an annuity of £108 to C. from & after the 
death of her husband (which occurred on 
Nov. 13, 1923) ; & F., the father of the 
covenantor, guaranteed payment of the 
annuity. On Aug. 21, 1911, F. died ; &, 
under his will, L. became entitled on the 
death of testator’s widow to a one-fifth share 
of the ultimate residue of his estate. On 
Oct. 17, 1929, L. was adjudicated bkpt. On 
Oct. 30 C. proved in the bkpcy., Sc early in 
1930 her proof was admitted for the sum of 
£673 17s. Sd.y Sc she received by way of 
dividend in respect thereof £134 15s. Id. 
Ignoring that proof, the exors. proceedod to 
pay certain instalments of the annuity 
amounting to £344 9s. 10d., Sc on Sept. 8, 
1932, they expended the sum of £849 on the 
purchase for her of an annuity of £108. 

On Jan. 18, 1931, the widow of F. died, 
Sc thereupon the trustee in bkpcy. became 
entitled to payment of the share of the bkpt. 
in the residuary estate of F., subject to such 
right as the exors. had to have the estate of 
the surety indemnified out of the share therein 
of L., the principal debtor, against any claim 
upon that estate by 0. In this action the 
trustee in bkpcy. claimed a declaration that 
the exors. were not entitled (as they claimed 
to be) to retain out of the said share of the 
bkpt., on account of any unsatisfied liability 
of the bkpt., as the principal debtor, to 
indemnify the estate of the surety, any sum 
in excess of the sum of £539 2 8. Id.,, being 
the amount of C.’s proof less the dividends 
of £134 15s. Id. : — Held : on the principle 
recognised in In re Melton , the exors. were, 
notwithstanding the bkpcy., entitled to apply 
the share in their hands of the principal 
debtor in discharging his obligation to in- 
demnify the estate of their testator, the 
surety ; Sc that, having regard to the fact 
that C. proved in the bkpcy., they were 
entitled to retain out of that share the sum 
for which C. proved less the amount received 
by her by way of dividend, but were not 
entitled to retain any sum in excess thereof. — 
Re Lennard, Lennard ’s Trustee v. Len- 
nard, [1934] Ch. 235 ; 103 L. J. Ch. 81 ; 160 
L. T. 235 ; [1933] B. Sc 0. R. 204. 

3781a. Property conveyed to settlement trus- 

tees — Against unpaid sum covenanted to be 
brought into settlement.]— Upon the marriage 
of the bkpt. in 18p2, the estate of the wife, 
consisting of freehold, copyhold Sc leasehold 
lands, were conveyed to the use of the bkpt. 
Sc his heirs, who covenanted with the trustees 
within six months after the marriage, to pay 
to them £4,000 upon the trustes of the settle- 

* ment. The trustees never demanded pay- 
ment. In 1806 the bkpt. sold part of the 
freehold premises, Sc he Sc his wife levied a 
fine of the whole, declaring the uses of that 
part which was sold to the purchaser, but 
without making any declaration as to the 
remainder. In 1812 the bkpt. conveyed all 
his estates to trustees for the benefit of his 
creditors. In 1813 the bkpt. covenanted 
that he & his wife would levy a fine to the 
uses declared in the deed of 1812, Sc a fine was 
levied accordingly. The wife never sur- 
rendered the copyhold premises pursuant to 
the settlement 1802. In 1814 the com- 
mission issued, Sc the husband was declared 
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* bkpt., his execution of the trust deed 1812 
. being the act of bkpoy. The trustees of the 
settlement proved the £4,000 under the 
commission to signed the bkpt.’s certificate : 
— MM : the trustees on behalf of the wife to 
children of the pkpt., had a lien upon the 
estates thereby conveyed 4b remaining unsold 
by the bkpt, to the amount of the £4,000. — 
Be Dicken, Bx p. Dioken (1817), Buck. 115, 
I* O. 


Annotations : — Coned. Re Sewell, White v. Sewell, [1909] 1 
Oh. 806 : Stammers e, Elliott (1868), 8 Oh. App. 195. 


8781b. Dividend— Against sums paid by 

debtor on contract of guarantee.] — F., having 
guaranteed advances by certain banks to the 
T. Assocn., in which he was interested, subse- 
quently executed two deeds of arrangement 
in favour of his creditors. The Assocn. 
having gone into liquidation, the liquidator 
lodged a proof against F.'s estate in respect 
of sums due by F. to the Assocn. The 
trustee of F.’s estate rejected the proof & 
claimed to set off the various sums which . 
had* been advanced by the banks to the , 
Assocn. for which F. had given his personal „ 
guarantee. At that time, although one or 
* more of the banks had proved against F.’s 
estate under the guarantees, nothing had 
, been paid to any of them. The Assocn. was 
admitted to prove against F.’s estate for a 
very large sum, & the trustee declared an 
interim dividend of la. in the pound. The 
banks were paid the dividend m respect of 
their admitted proofs, which also amounted 
in the aggregate to a considerable sum. 
The sums constituting the amount of the 
banks’ proofs represented the amount of the 


Assocn. ’s debt which had been guaranteed 
by F. The question arose whether the 
trustee of F.'s estate was under the circum- 
stances entitled to pay to the liquidator of 
the Assocn. the sum representing the interim 
dividend declared in respect of the admitted 
proof. The matter came before the ct. by 
way of motion on behalf of the trustee, the 
question being whether this declared dividend 
was properly payable to the liquidator of the 
Assocn. or the trustee was entitled to with- 
hold payment of all or any part thereof. On 
behalf of the Assocn. it was urged that the 
previous proceedings reported in Be Fenton , 
Em p. Fenton Textile Assocn ., Ltd., No. 8658a, 
ante, had concluded the matter, that the 
question was now tee judicata , to that, not- 
withstanding the payment to the banks of 
the amount of the dividend since that 
deoision, the liquidator of the Assocn. was 
entitled to the full dividend in respect of the 
Assocn.’s admitted proof : — Held : (1) the 
question raised by the motion had not been 
determined by the Ct. of Appeal in the 

S revious proceedings: to (2) the claim by 
lie trustee to withhold the payment of any 
part of the dividends payable in respect of 
the Assocn. ’s proof failed. The rule against 
double proof afforded an answer to the 
trustee’s claim to retain the dividends on the 
admitted proof of thq Assocn* so long as any 
part of the debt due to the banks remained 
unsatisfied. — Be Fenton (No. 2), Ex jp . 
Fenton Textile Assocn., Ltd., [1932J 1 Oh. 
178 ; 146 L. T. 229 ; [1931] B. to 0. B. 59 ; 
sub nom. Be Fenton (No. 2), Bx p. Trustee 
under Deed of Arrangement v. Fenton 
Textile Assocn., Ltd., 101 L. J. Oh. 1. 


Part XI. — Joint and Separate Estates — Bankruptcy of 

Firm or Partner. 


8798a. One partner a company — Compulsory wind- 
ing up — Rights of trustee.] — Where a receiv- 
ing order was made against a firm consisting 
of an individual A a co., A subsequently an 
order was made for the compulsory winding 
up of the co., to liquidators were appointed, the 
ct. directed that the administration of the 
bkpcy. should be conducted by the trustee in 
bkpoy. to that assets collected by the special 
manager who had been appointed in the 
bkpcy. should be handed over to the trustee 
in bkpcy. Leave was given to amend the 
proceedings by making the petition to receiv- 
ing order against the partners “ other than the 
oo/V-Re Dobreh to Co., [1929] B. to 0. B. 1. 


3832a. Claim under covenant void against creditors 
— Postponed to claims of Joint creditors of 
partnership-— & of creditors against separate 
estate.]— Be Gumming to West, Ex p. Neilson 
to Craig e. Trustee, No. 7155a, post. 

8866a. .] — Applying the following 

well-settled principle of bkpcy., that, Just as 
a debtor may not, when proving against the 
assets, compete with his own creditors, so a 
partner of a debtor may not compete with 
that debtor’s creditors, so long as there are 
any creditors of the debtor not folly satisfied, 
to whom the partner is nodes liability. 
Where the assets of the bkpt. are sufficient 
to satisfy in full the statutory interest on 


PART X. SECT. 8, SUB-SECT. 1. 
8784 I. Hois rfaM to rotate lost— i 


PART XI. SECT. 1. 

8788 v. .] — The separate credit 

ton most be satisfied tn tau before the 


before the separate cre d i to rs eon rook. 


—Re Tayiob v. Lxtxts. [1998] 8 
. L. R. 1184 : 68 O. L. R. 801 ; 9 
B. R. 899. — CAN. 

8788 vi. Re DAUM to PiAET- 

sen. Bx p. Moiotoa (Ont), J1997] 
4D.L.R.744: 8 O. B. R. 446. — CAR. 
Rfftd of mitharteed meetpnment bp 
—An authorised sssl—wnmrt by a 
also of 


0. 


firm opt 


Un sonars to estate of each psstaor.— - 
Be Oomm tobUmni, Qax avux 
O Tbust Assoc*., Ltd. o. 
BCTAE, {18871 1 D. L. rTStT I (1887) 


1W.W.R 169 ; 89 Alto. L. R. 487.— 
CAN. 

st. Motion bp trustee to ha me debtor 
* benhrm* fir m - 


lard. [1986] 4D.LR. 870.— CAM. 
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the amounts due to the separate & joint 
creditors respectively, but are not sufficient 
to pay, in addition thereto, the amount due 
to a partner of the debtor, the separate & 
joint creditors are upon the proper con- 
struction of 1914 Act, sect. 38 <8), entitled, in 
priority to the partner of the bkpt., to be paid 
the statutory interest in full on their 
respective debts proved in the bkpcy. — 
Be Howes, [1934] Oh. 49 ; 150 L. T. 95 ; 
[1933] B. 4c O. R. 133 ; sub nom. Howes, Re„ 
Trustee v. Gill 4c Reigatb Ltd., 102 
L. J. Oh. 346. 

8900. Add. Annotations : — Refd. Be Biddulph, 
Em p. Burton (1843), 3 Mont. D. 4c De G. 
364 ; Stroud e. Gwyer (1860), 28 Beav. 
130. 


8945a. Estate of undischarged bankrupt partner— 
Second bankruptcy of partner— Unsatisfied 
balance of Joint liabilities In first bankruptcy.] 

— T. & M., partners in a firm, had been 
adjudged bkpt. ; bkpt. M.’s discharge had 
been refused, A there were unsatisfied joint 
debts in the bkpcy. of the firm ; & a subse- 
quent receiving order was made against M. 
under which he was again adjudged bkpt. : — 
Held : under 1914 Act, s. 33 (6) 4c s. 39 (1), 
the unsatisfied balance of the joint liabilities 
of the firm could be proved in the subsequent 
bkpcy. of M. by the trustee in the first bkpcy. 
— Be Moss, Exp, Everitt (1923), 93 L. J. Oh. 
98 ; [1923] B. 4c O. R. 135. 

8981a. Meaning of 44 solvent.”] — Re Beauchamp 
Bros., No. 4116a, poet. 

4019. Add, Annotation : — Reid. Holmes v. Watt, 
[1935] 2 K. B. 300. 

4080. Add. Annotation : — Consd. Holmes v. Watt, 
[1935] 2 K. B. 300. 

4089. Add. Annotations : — Refd. Be Gunsbourg, 
[1920] 2 K. B. 426 ; Moore v. Flanagan, 
[1920] 1 K. B. 919. 

4102a. Separate personal guarantees of 

partners.] — Be Dutton, Massey & Co., Ex p. 
MANCHESTER 4c LIVERPOOL DISTRICT BANK- 
ING Oo., No. 3376a, ante. 

4108. Add. Annotation : — Consd. Re Dutton, 
Massey, Ex p. Manchester & Liverpool 
District Banking Oo., [1924] 2 Oh. 199. 

4116a. Right to administration of partnership 
assets.] — (1) Where a partnership has been 
dissolved by the bkpcy. of one partner, the 
general rule that the solvent partner is entitled 
to have the administration of the partner- 
ship assets does not apply when such solvent 
partner is an infant, but, semble , such solvent 
infant partner may apply to the ct. by an 
adult next friend to have such administration. 
(2) Whoever the liquidating person is, whether 
the solvent partner or the trustee as repre-. 


senting the bkpt. partner, he holds the 
partnership assets in trust for discharging the 
partnership liabilities, 4c if, to the know- 
ledge of any one dealing with the liquidating 
person, there has been any misapplication of 
such assets, the person so dealing is account- 
able for any part of the assets which he may 
have received. 

(3) I suppose that so long as the members 
of this partnership were solvent — 1 mean by 
** solvent ” were not judicially declared bkpt. 
. . . (Vaughan Williams, J .).— 2k Beau- 
champ Brothers. Ex p. Carr (1896), 75 
L. T. 315 ; 3 Mans. 207. 

4152a. Right to follow assets misapplied — Against 
party with notice of breach of trust.] — Be 

BEAUCHAMP BROTHERS, Ex p. CARR, No. 
4116a, ante. 

4165. Add . Annotation : — Dlstd. Be Douglas, Ex p. 
Douglas’ (James) Exors.. [1930] 1 Oh. 342. 

4167. Add. Annotation : — Consd. Be Douglas. Ex p. 
Douglas’ (James) Exors., [1930] 1 Oh. 342. 

4169. Add. Annotation: — Refd. Be Howes, Ex p. 
Trustee, [1034] 1 Oh. 49. 

4172. Add. Annotation : — Refd. Re Douglas, Ex p* 
Douglas’ (James) Exors., [1980] 1 Oh. 842. 

4188. Add. Annotation : — Refd. Be Howes, Ex p. 
Trustee, [1934] 1 Oh. 49. 


4186a. 


Share of deceased partner ascer- 


tained before adjudication.] — The rule that 
in the bkpcy. of a firm the exors. of a deceased 
partner may not prove in competition with 
the creditors of his surviving partners may be 
inapplicable when the share of the deceased 
partner has been ascertained before the adju- 
dication in bkpcy., 4c no joint liability can be 
shown to exist. On the death of a partner in 
a London firm a sum was found due to his 
estate from the surviving partners in respect 
of his share in the business, & certain claims 
4c accounts between the deceased partner 
4c another firm in Dundee, of which during 
his life he was also a partner, 4c which firm 
was after the death of the deceased partner 
a creditor of the London firm, were also com- 
promised & settled by his exors. before the 
bkpcy. of the London firm : — Held : the 
proof of a debt put in by the deceased 
partner’s exors. in the bkpcy. of the London 
firm ought to be admitted. — Be Douglas, 
Ex p. Douglas’ (James) Executors, [1930] 
1 Ch. 842 ; 142 L. T. 379 ; [1920] B. 4c 0. R. 
76 ; sub nom. Be Douglas, Douglas & Hill 
v . Myers (J. E.), 99 L. J. Oh. 07. 


4217. Add. Annotations: — Apld. Houghton v. 
Nothard, Lowe A Wills, [1028] A. C. 1. Refd. 
Houghton v. Nothard, Lowe 4c Wills (1027), 
44 T. L. R. 76. 


4279. Add. Annotations : — Refd. Be Webb (Smith- 
field, London, [1922] 2 Oh. 869; A.-G. v. 


Part XII. — Priority of Debts. 


Jackson (1932), 48 T. L. R. 261. 

4281a. 44 Local rate ” — Land drainage rate.] 


PART XU SECT. 6. SUB-SECT. 1. 
a*. Riakt to claim for money ad- 

D.lTS.274; MO. L.H. 141 ; 7 O. B. R. 
4.— -CAN. 


PART XIL SECT. 1, SUB-SECT. S. 

•b. Claim by Workmen’* dampen- 
mxtion Board — For arrears of payment of 
amesements .] — Ctalm refnaed,— W obk- 
KX2i*a OOMPBHS4TION BOARE V. EDOA*. 

[imj 3 D. L. R. 273; {1924]* 


W. W. R. 660 : 

CAN. 


20 Alta. L. R. 385.— 


Extent of priority.}— Re 
Stjer, Ex p . WoBKMnrs Ookpkmh- 
tion Boabd (Ont.), (19271 8 O. L. H. 
802 ; 8 0.B.H. 276.— CAN. 

11 * 



Case* 4281a— 4284. English and Empire Digest Supplement. 

— A land drainage rate levied by a drainage River Deb Drainage Board v. Hooson, 

board constituted under Land Drainage Acts, 00 L. J. Ch 170 ; 186 L. T. 606 ; [1027] 

1861 (c. 183), & 1018 (c. 17), is a local rate B. & C. B. 53, D. 0. 

entitled to preferential payment within 1914 4284. Add. Annotations j— Retd. Be Webb (Smith- 
Ao £v (1), («)• — Be Ellwood, [1927] field, London, [1922] 2 Oh. 869; A.-G. v. 

1 Oh. 456 ; sub nom. Be Ellwood, Ex p. Jackson (1932), 48 T. L. R. 281. 


sd. .] — Tho privileged 

claim of Workmen's Compensation 
Board has priority over a privileged 
claim for taxes & municipal assess- 
ments. — GOSSELIN V. POMMERLKAN, 
[1938] 4 D. L. R. 809.— -CAN. 

•f. .] — Applt. held an trustee 

for debenture holders a blanket mtge. 
on the property of a bkpt. which 
crystallised when tho bkpoy. order was 
made Sc thereupon became a specific 
charge upon the property. The bkpt. 
owed the Workmen's Compensation 
Board on an assessment for fees duo 
to the Board Sc applt. claimed priority 
for tho mtge. in the distribution of the 
bkpt.'s assets : — Held : the Board was 
not entitled to priority over applt. 's 
charge. — Dinning v. Workmen's Com- 
pensation Board, [1932] 1 W. W. R. 
136 ; 1 D. L. 11. 373.— CAN. 

sh. .] — Workmen’s Compensa* 

tion Board & Dinning v . Nichols, 
[1932] 2 WT W. R. 325 : 3 D. L. It. 
385 ; 46 B. O. R. 241.— CAN. 

sk. .] — The lien of the Work- 

men's Compensation Board will be 
defeated on sale of the assets by the 
trustee, where no steps have been taken 
to enforce the lien, the security has 
not been surrendered, Sc no statutory 
declaration under Bkpoy. Act, b. 107, 
has been filed. — life Motor Bodies, 
Ltd., Workmen's Compensation 
Board v . Canadian Credit Men's 
Trust Assocn., [1932] 3 D. L. R. 272 ; 
5 M. P. It. 309.— CAN. 

PART XII. SECT. 1, SUB-SECT. 4. 
■d. General rule. ] — The Crown has 
a prerogative right to be paid upon a 
distribution In bkpoy. in priority to 
other unsecured creditors, but it is 
merely a right of preference in the 
administration of the estate. — lie 
Toronto Metal Sc Waste Co. (1921), 
67 D. L. It. Ill : 51 O. L. It. 287 ; 
2 O. B. It. 138.— CAN. 

sf. .1 — Where the Crown is 

an unsecured creditor for taxes owing 
by bkpt., the Crown will take prefer- 
ence over all other secured creditors 
in respect of those taxes. — Re Noel, 
Exp. Gravelbourg Town (1922), 65 
D. L. R. 754 ; 2 C. B. It. 645.— CAN. 

■J. .] — Re Standard Pharmaov, 

Ltd., Re Alberta Province's Claim 
(Alta.). [1926] 2 D. L. It. 300 ; [1926] 
1 W. W. It. 773.— CAN. 

sk. Trustee entitled to set off pay - 
merit of taxes against claim of landlord 
for arrears of rent. 1 — Re Grantham, 
Ex p. Doyle, [1923] 8 D. L. K. 94 ; 
4 C. B. R. 168.— CAN. 

4280 ii. Water rate.}— Re 

An Arranging Debtor, [1921] 2 
I. R. 1.— IR. 

4280 iii. Light rates.) — Re 

Matheson, Ex p. Prince Albert 
(City), [1924] 1 W. W. R. 129 ; [1924) 
1 D. L. R. 200 ; 18 Sask. L. R.— CAN. 

4280 Iv. Electric power rales.} — 

Re Decker's Delicatessen, [1926J 1 
D. L. R 052 ; 56 O. L. R. 140; 5 
C. R. U. 208.— CAN. 

4280 v. Crown Timber Act , 

1927 (c. 38). s. 2 (l).l— The word 
** rates " in above sub-sect, means the 
price which any lioencoe is required 
to pay for the Umber to be out under 
bis licence, Sc does not mean the “ taxes, 
rates, or assessments " which under 
Bkpoy. Act, 1927 (o. 11), s. 125. may 
be levied or Imposed upon the debtor 
or upon any property or a bkpt. under 
any law. Dominion or of the Pro- 
vtnoe. — Re Hardy, [19291 1 D. L. R. 
300^63 O. L. R. 246 ; 10 C. B. R. 288. 


4280 vi. .1 — Re Aber- 

nkthy-Louoheed Logging Co., [1939] 
1 D. L. R. 513.— CAN. 

b i. .1— Re International 

Metal Works, Ltd., Ex p. R., [1925] 

1 D. L. R. 309 ; 6 C. B. R. 378.— CAN. 

b ii. .]— Canadian Credit 

Men's Trust Assocn. e. Edmonton 
City, [1925] 2 D. L. R. 525 ; [1925] 1 
W. W. R. 747 ; 21 Alta. L. R. 160 ; 5 
C. B. R. 587.— CAN. 

b ill. Municipal taxes.) — Re 

Canada Preserving Co. (Ont.), [1928] 

2 D. L. R. 529 ; 10 C. B. R. 63.— CAN. 

b iv. Necessity for notice 

of claim.] — The provisions of sect. 
112 (11) of Assessment Act, R. S. O., 
1927, as to notice of amount due for 
taxes, are, by sect. 125 of Bkpcy. Act, 
1927, made part of the Bkpcy. Act. — 
Re Canadian Horseshoe Co., 11931] 
O. It. 402 ; 12 C. B.- R. 485.— CAN. 

o i. Business taxes.] — Re West 

(F. K.) & Co. (1921), 62 D. L. R. 207 ; 
50 O. L. R. 631 ; 2C. B. R. 3.— CAN. 

o ii. .] — Where a township 

or municipality is, by a provincial 
statute, made a preforred creditor in 
respect of business taxes, this prefer- 
enoo disappears when tho Btatute is 
repealed by a dominion statute. — Re 
Noel, Ex p. GraVklbourg Town 
(1022), 65 D. L. R. 754 ; 2 C. B. R. 
545.— CAN. 

o iii. .) — A municipal 

corpn. is not entitled by Bkpcy. Act, 
s. 61 (6), to priority over other creditors 
of bkpt., for business taxes in respect 
of which no distress has been made. — 
Re Ceoilian Co. (1922), 09 D. L. R. 
679 ; 51 O. L. It. 649 ; 2 C. B. R. 510. 
—CAN. 

oiv. .1 — A city Is in 

respect of business tax a secured 
creditor . — Re Matheson, Ex p. Prince 
Albert (City), [10241 1 D. L. R. 260 ; 
[1924] 1 W. W. R. 129 ; 18 Sask. L. R. 
3.— CAN. 

o v. .] — Re Standard 

Pharmacy, Ltd., Re Alberta Pro- 
vince’s Claim (Alta.), [1926] 2 D. L. R. 
300 ; [1926] 1 W. W. R. 773 —CAN. 

e vl. Dominion taxes — Over 

taxes due to municipality.) — Held: 
Dominion taxes preferred. — Re Adams 
Shoe Co., Ex p. Town ok Pkne- 
tanguishene, [1923] 4 D. L. R. 927. — 
CAN. 

o vli. Income tax.) — Re Le 

Blanc, [1924] 3 D. L. R. 256 — CAN. 

o viii. . ] — Held : balanoe o* 

Income tax entitlod to priority. — Re 
ORR, [1924] 2 I. II. 120.— IR. 

o ix. .] — R. v. Lithwick 

& Cole (1921), 20 Exoh. C. R. 293.— 
CAN. 

cx. 1 — Re Kingston Auto 

Wreckers, Ltd. (1035), 5 F. L. J. 
(Can.) 148.— CAN. 

o xi. Poll tax.) — Re Le Blanc, 

11924] 3 D. L. R. 256.— CAN. 

o xli. Sales taxes.] — Held: the 

Crown woh entitled to priority over all 
other unsecured creditors in respect of 
sales taxes. — Re West (F. E.) & Co. 
(1921), 68 D. L. R. 772 ; 50 O. L. R. 
631 ; 2 C. B. R. 3.— CAN. 

oxiii. — .] — Held: a creditor 

oould not rank as a secured creditor in 
priority to the claim of the Crown for 
taxes on sales of goods to debtor. — Re 
Nicholson Haleb & Service Corpn., 
11924] 3D L. R. 593 ; 4 C. B. R. 692. 
—CAN. 

War revenue taxes.) — See cases 

In Part XII.. Sect. 1, sub -sect. 6, post. 

40 


o xiv. Taxes assessed prior to 

assignment.] — Held : the city had a 
preferential lien on the goods of the 
assignor for the above taxes. — Re 
McKenzie, [1924] 1 W. W. R. 159; 
4 O. B. R. 492.— CAN. 

di. .] — Held: debtor's ohattels 

subject to seisure for arrears of taxes 
by the municipality even in the hands 
of the trustee. — Re Harriron (1922), 
69 D. L. R. 658 : 51 O. L. R. 634 ; 
2 C. B. R. 360.— CAN. 

d U. .] — Re Laubanoe (1923), 

55 O. L. R. 196 ; 4 C. B. R. 349.— CAN. 

d Iii. .] — Where a landlord has 

distrained prior to bkpcy. of the tenant 
Sc there are taxes owing. Sc subsequent 
to bkpcy. the municipality gives the 
notice required by seot. 112 (11) of 
Assessment Act, R. S. O., 1927, the 
municipality is entitled to rank for its 
claim upon the proceeds of the distress, 
in priority to the claim of the landlord 
for three months' accelerated rent. — 
Re Paterson (D. 8.) Co., [1932] O. R. 
432 ; 3 D. L. R. 279.— CAN. 

si. Claim of inspector of taxation .] 
— Re McKenzie, 11924] 1 W. W. It. 
159 ; 4 C. B. R. 492.— CAN. 

sp. Necessity for notice — Notice to 
custodian— Dustodian becoming trustee .] 
— Notice to a custodian who after- 
wards becomes trustee in bkpcy. is 
sufficient notice to make a claim for 
taxes a preferred claim in bkpcy. — Re 
Zimmon, Ottawa v. Trew, [1936] 3 
D. L. R. 326.— CAN. 

PART XII. SECT. 1, SUB-SECT. 6. 

sr. Bias of court in favour of 
creditor.] — Tho right of a creditor for 
arrears of wages to stand as a proferred 
creditor will bo construed by the ct. 
with a bias in favour of the creditor. — 
Re Corson Shoe Co., [1924] 1 D. L. R. 
555.— CAN. 

4285 ix. After judgment re- 

covered.] — Tho claim of a wage-earner 
to priority for his wages remains a 
claim for wages even after judgment 
has been recovered. — Ball v. Thorne 
(1920), 46 O. L. R. 261 ; 50 D. L. R. 
85.— CAN. 

4285 x Earned within three 

months of Itankrvpicy.] — Held: a 
workman could only rank as a pre- 
ferred creditor for wages earned within 
three months of the bicpcy. — Roddkn 
v. Goodman (1922), 67 D. L. R. 635. — 
CAN 

4286 xl. .]— Held: the 

direotor & president & the director Sc 
secretary -treasurer of bkpt. co. were 
entitled to priority for wages or 
salaries in respect of services rendered 
to bkpt. oo. during the three months 
before the date of the assignment. — 
Re Eastern Ontario Milk Products 
Co., [1923J 1 D. L. R 591 ; 52 O. L. R. 
67 ; 21 O. W. N. 483.— CAN. 

4285 xli. .] — Held : a 

claim for wages was not* entitled to 
priority not being earned within 
three months immediately preceding 
the receiving order. — Re Continental 
Publishing Co., Ex p. Davis Sc Sim- 
mons, [19241 1 D. L. R. 339 ; 4 C. B. R. 
343.— CAN. 

4285 xiii. S. P. Re OLYMPIA CAPE 
Co., Ltd., Ex p. Bedali (Man.), [1927] 
1 D. L. it. 907 ; [18271 1 W. W. R. 
131.— CAN. 

4285 xiv. Commission 

payable when poods shipped — Services 
rendered more than three months before 
bankruptcy — Goods shipped within three 
months of bankruptcy.) — Held : the 
salesman oould not rank as a preferred 
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4288. After this case add : — 

.] — See, also , Bkpcy. (Amendment) Act, 

1920 (c. 7), s. 2. 

4295a. Helping employer to perfect 

Invention — Under agreement for payment 
out of profits.] — Where a clerk assisted his 
master in perfecting an invention, for which 
a patent had been obtained, upon an agree- 
ment to be paid out of the profits, but which 


agreement had no reference to his duties as 
clerk : — Held : he was not precluded from 
proving for his remuneration as a clerk, or 
from receiving three months* salary in full. — 
He Ellins, Exp. Hickin (1850), 3 De G. & 
Sm. 002 ; 19 L. J. Bey. 8 ; 14 L. T. O. S. 
469 ; 14 Jur. 405 ; 04 E. R. 651. 

4298. Add. Annotation: — Consd. Moriarty v. 
Regent's Garage & Engineering Co. (1920), 
90 L. J. K. B. 783. 


creditor in respect of snoh oomnjission. 
— Re Hercules Rubber Ck>., Ex p. 
Allan. [1924] 1 D. L. R. 999 : 4 
O. B. R. 555.— CAN. 

4286 zv. Allowance for ex- 

penses.) — Where a person is employed 
as a travelling salesman & is given his 
expenses in addition to his salary, he 
may claim to stand as a preferred 
creditor as regards both his salary & 
his expenses. — Re Cobson Shoe Co., 
(19241 1 D. L. R. 555.— CAN. 

4285 xvl. Truck driver furnish - 

ing truck , gas dfr oil — Priority for tim 
only.] — Held: an independent con- 
tractor In regard to the supply of the 
truck & so entitled to priority in respect 
of his services only. — lie Sexton, [1931 ] 
1 D. L. R. 657 ; 66 O. L. R. 313 ; 12 
C. B. R. 45.— CAN. 

4289 ia. .1— A 

travelling salesman, selling goods on 
oommission, was allowed by debtor co. 
to sell their goods at specified prices, 
any goods sold by him to be Invoiced 
to the customer at the price at which 
he sold, & be to be allowed the differ* 
ence between the net price & Ills selling 
price : — Held : not entitled to priority. 
— Re Speciality Bags, Ltd., (1923) 
1 D. L. R. 827 ; 53 O. L. R. 355 ; 
3 C. B. R. 617.— CAN. 


4289 i b. .1 — Re Van* 

oouver Dress Co., Ltd., [1931] 3 
W. W. R. 220 ; 44 B. C. R. 283.— 

CAN. 


4292 i. Accountant — Monthly 

salary — Part time employment .] — Held : 
he was a servant 6c entitled to rank as 
a preferred creditor. — Re Gordkan 
Furniture Co., Ex p. Sladden, [1923] 
4 D. L. R. 1198 ; (1923) 3 W. W. R. 
630.— CAN. 

4298 f. Company official — 

Director.] — The mere fact that a 
director who claims priority for wages 
is a superior officer of a oo. does not 
of itself deprive him of priority. The 
real question is whether the person 
making the olaim has contracted to 
render service to the oo. beyond what 
would oome within the scope of his 
duties as a statutory offioer. — Re 
Eastern Ontario Milk Products 
Oo.. [18231 1 D. L. R. 591 : 21 O. W. N. 
483 ; 52 O. L. R. 67.— CAN. 


sp. Brother of bankrupt .J — The 
amendment to the Bkpcy. Act. 1927, 
made in 1932, by which a brother of 
the bkpt. can no longer claim for wages 
as a preferred creditor, does not apply 
where the assignment for benefit of 
creditors took place before the 1932 
amendment hut the distribution is 
subsequent to the Act. — Re Mahon, 
[19351 1 D.L.R. 416.— CAN. 


PART XII. SEGT. 1, SUB-SECT. 6. 

b i. .) — The preferential rights of 

a landlord are restricted as provided 
by Landlord & Tenant Act, a. 38, & 
a landlord cannot claim to rank as a 
preferred creditor in respect of sums 
voluntarily paid by him for taxes 
owing by bkpt. — Re Crystal, [19261 
2D.L.R. 840 : 59 O. L. R. 44.— CAN. 

h ii. Under Landlord's Rights 

( Bankruptcy ) Act . 1924 (c. 12) (AUa.) t 
s. 3.}— The above sect, entitles a land* 
lord to priority to the extent of the 
amount limited thereby over ail 
bkpt. 's secured creditors, including the 
Crown. — Re Standard Pharmacy, 
Ltd., Re Alberta Province's Claim 


Alta.), [1926] 2 D. L. R. 300 ; [1926] 
1 W. W. R. 773.— CAN. 

h III. Cannot be deprived oj 

preferential lien — Except by agreement..] 
— Re Milner, Ex p. Forbes (Ont.), 
[1926] 2D. L. R. 988 ; 7 C. B. R. 319.— 
CAN. 

s i. Special covenant.] 

— Held : notwithstanding a clause 
in a lease as to acceleration rent, tho 
landlord was only entitled to rent for 
the time the premises were occupied 
by the trustee. — C anadian Credit 
Men's Trust Absocn. v. Monka (1924), 
34 B. C. R. 99.— CAN. 

•n. Arrears of rent — Priority over 
— War revenue taxes.] — Re Solomons 
Boohnkb Fur Co., [1924] 1 D. L. R. 
685 ; 53 O. L. R. 497 ; 24 O. W. N. 42. 
—CAN. 


sp. .] — The Crown 

claiming nnder War Revenue Tax Act 
& a landlord for arrears of rent rank 
inter se according to tbeir priority in 
time. — Re Davis, [1924] 3 D. L. R. 
556 ; 4 C, B. R. 698.— CAN. 


sq. Sales tax.] — Re Caloub 

Co., Ltd., Ex p. McGuire, [1925] 3 
D. L. H. 809 ; 57 O. L. R. 272 ; 5 
C. B. R. 763; revsg., [1025] 2 D. L. R. 
246.— CAN. 



Humbehstone Coal Co., Lti>.. Ex p. 
National Trust Co., Ltd., [19251 3 
D. L. R. 154 ; [1925] 2 W. W. R. 68 : 
5 C. B. R. 719; revsg., [1925] 1 
W. W. R. 964 ; 5 C. B. R. 039.— CAN. 

at. Fees & expenses of 

trustee .] — The trustee's claim for his 
foes & expenses always precedes tho 
Crown's claim for taxes under War 
Revenue Tax Aot, but If the landlord’s 
claim arose anterior to that of the 
Crown, then the trustee’s claim will 
count after the landlord’s & will pre- 
cede the Crown’s claim. — Re Davis, 
H924] 3 D. L. R. 556 ; 4 C. B. R. 698.— 
CAN. 

tu. Three months' rent accrued 

prior to bankruptcy — Construed as 
" accrued due next prior."] — Re Cla- 
man’s. Ltd., [1932J 1 W. W. R. 413 : 
45 B. C. R. 474.— CAN. 

ta. Effect of acceleration 

clause.] — The effect of sect. 126 of 
Bkpcy. Act. R. S. O.. 1927. is that in 
Saskatchewan the rights of a landlord 
on the bkpcy. of a tenant are governed 
by sects. 42-48 of Landlord & Tenant 
Act, R. S. S., 1930. Where, therefore, 
no rent is accrued at the date of the 
assignment in bkpcy. a landlord in 
Saskatchewan is not entitled on the 
distribution of the property of the 
bkpt. to a prior claim for three months' 
rent. A provision in a lease that in 
the event of the bkpcy. of the tenant 
the rent for a certain period will be 
accelerated 6c become due at once 
cannot be relied on to prevent the 
assets of the bkpt. tenant from being 
distributed according to the bkpcy. 
laws. — New Regina Trading Oo., 
Ltd. v. Canadian Credit Men's 
Trust Assocjn., Ltd., [1934] S. C. R. 
47 ; ID. L.R. 630.— CAN. 


•b. .1 — MacNeil (James H.) 6c 

Sons v. Weight (1933), 7 M. P. R. 
101.— CAN. 


•e. Priority over claim for fees — 

<£• liability for workmen's compensation.] 
— In distribution the landlord's cla i m 
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tor rent under Landlord & Tenant 
Act, 1927, b. 37, has priority over the 
expenses 6c fees of the custodian 6c 
trustee, 6c over the liability of the 
debtor under Workmen's Compensation 
Aot, R.S.O., 1827. — Re Bolus, Ex p. 
Workmen's Compensation Board & 
Jeffers, D934] 2 D. L. R. 609 ; O. R. 
231.— CAN. 


•d. Landlord mortgagee — Mortgagor 
attorned tenant .J — By virtue of Bkpoy. 
Aot, b. 126, sect. 3 of Landlord's 
Rights (Bkpcy.) Aot, 1924, of Alberta, 
& Beet. 105 of Land Titles Aot of 
Alberta, a mtgee. to whom the mtgor. 
has attorned as tenant Is entitled on the 


bkpcy. of the mtgor. to be paid out 
of the proceeds of the dlstrainablo 
assets in the lands of tho truBtoe, In 
priority to all other debts, for three 
months* arrears of rent, & the ooBts of 
distress, if any. — Re Porter 6c 
Canadian Bank of Commerce, [1930] 

I W. W. R. 61 ; [1930] 1 D. L. R. 909 ; 

II C. B. R. 219.— CAN. 


sf . Covenant by tenant to pay taxes db 
other expenses.) — A landlord can only 
rank as a preferred creditor In respect 
of arrears of rent, 8c this is so even 
where the lease stipulates that the 
tenant shall mako other payments, 
namely a portion of the taxes 6c costs 
of heating the premises. — Re Stanley 
Mills Co. (1924). 27 O. W. N. 123 ; 
affg., [1924] 3 D, L. R. 40 ; 4 C. B. R. 
655.— CAN. 

si. Costs of distress.] — Re McKenzie* 
[1924] 1 W. W. R. 159 ; 4 C. B. R* 
492.— CAN. 


PART XII. SECT. 1, SUB-SECT. 9. 


f t. Debt not being debt for 

taxes, rates or assessments.] — The Crown 
in the right of a province has no 
priority ovor other creditors of bkpt. 
with respect to a debt due to it which 
is not a debt for taxes, rates or assess- 
ments. — Re Oardbton U. F. A. Co- 
operative Absocn., Ltd., Re Pro- 
vince of Alberta, [1925] 4 D. L. R. 
897 : [1925] 3 W. W. R. 651.— CAN. 


f fj. .] — Re Standard 

Pharmacy, Ltd., Re Alberta Pro- 
vince's Claim (Alta.), [1926] 2 D. L. R. 
300 ; [1926] 1 W. W. R. 773.— CAN. 


p I. Sales taxes.) — Sales taxes 

due to the Dominion Govt, under 
Special War Revenue Act (Dom.), 
1915 (o. 8), as enacted by lo & 11 
Geo. 5, c. 71, are merely debts due to 
the Crown, not expressly charged upon 
the assets of debtor. — He West (F. E.) 
6c Oo. (1921), 62 D. L. R. 207 ; 50 
O. L. R. 631 ; 2 C. B. R. 3.— CAN. 


r j ». .] — 12 & 13 Goo. V. 

(c. 47), amending Special War Revenue 
Act, 1915, 6c by sect. 17 making tho 
taxes to which it refers a lien or charge 
upon the property of a debtor In favour 
of the Crown, 6c directing that this 
lien shall prevail, notwithstanding the 
provisions of tbo Bkpcy. Act, does not 
in terms repeal the Bkpcy. Act ; 8c 
the repeal of sect. 17, in 1925, by 15 6c 
16 Geo. V. (c. 20), s. 9, leaves the 
prerogative right to prior payment In 
a case of bkpcy. untouched. By 
sects. 86 & 51 of the Bkpcy. Act, the 
Crown has surrendered its prerogative 
to be paid debts due to it in priority 
to debts due to a subject, save only 
debts that fail within sect. 61, sub- 
sect. 8 .— Re Moore (D.) Co. t Ltd., 



Oases 4884 — 4858. English AND Empire Digest SUPPLEMENT. 


4834. After this case add : — 

Health Insurance & Unemployment Insurance 
contributions .] — See National Health Insur- 
ance Act* 1984 (c. 38), ss. 4-9, 138, A Un- 
employment Insurance Act, 1920 (c. 30), 
ss. 8, 26 (4). 

4884a. Wile — In respect of annuity for main- 
tenance of husband’s household.] — Where an 
annuity is secured to a wife oy an ante- 
nuptial settlement to be expended in main- 
taining the husband’s household, the wife 
cannot, on the husband’s bkpey., claim to 
be paid the amount in preference to the other 
creditors. — B irkbtt u.Pubdom, [1805] A. 0. 
871 $ 11 E. 184, H. L. 

4886a. Bond to secure annuity taken In 

payment.] — Where a woman lends money to 
her husband [to help him in his business] A 
then accepts from him, in lieu of the money 
lent, a bond to secure an annuity payable by 
him for her life, A he subsequently is adjudi- 
cated bkpt. or dies insolvent, she may claim 
in the bkpey., or in the administration by the 
ct. of his estate, for the value of the annuity 


in competition with the creditors of the 
husband. — Be Blade, Okbwkbbne United 
Breweries, I/fd. v. Blade, [1921] 1 Oh. 160 ; 
89 L. J. Oh. 556 ; 124 L. T. 282 ; 64 SoL Jo. 
668 . 

4886. Add. Annotations s — Oonsd. Be Slade, Drew- 
kerne United Breweries v. Slade,[1921] 1 Oh. 
160. Dlstd. Re Oumming A West, Ex p. 
Neilson A Or&ig v. The Trustee, [1929] 1 Oh. 
584. 

4888. Add. Annotation : — Refd. Be Wombwell 
(1921), 37 T. L. ». 625. 

4842. Add. Annotations : — Oonsd. Be Regent 
Finance A Guarantee Corpn. (1930), 69 
L. Jo. 283. Refd. Be Wilson, Ex p. Sala- 
man. The Trustee v. Keith, Prowse (1925), 
133 L. T. 814 ; Be Gozzett, Exp. Messenger 
A CJo. v. Trustee, [1936] 1 All E. B. 79. 
4845. Add. Annotation : — Refd. Dennistoun v. 

Dennistoun (1925), 69 Sol. Jo. 477. 

4858. Add. Annotation: — Refd. Be Slade, Crew- 
kerae United Breweries v. Slade, [1921] 1 Oh. 
160. 


A D. L. R. 388 • fll O. L. R. 
184 ; A O. B. R. 838. 479. — OAN. 

rib. .] — Re Wilner (Ont.) . 

£928] 2 D. L. R. 390 ; 8 O. B. R, 016.— 

r i o. .h—Re A. Puccini & 

Oo.» [1929] 2 D. L. R. 638 S 63 O. L. R. 
622 ; 10 C. B. R. 408.— CAN. 

r I d. .] — Re Tyrer Oo., 

[1980] 4 D. L. R. 320 ; 11 O. B. R. 
479.— OAN. 

r I •. Bates tax , income tax <£ 

corporation tor.]— The claim of the 
Crown in right of the Dominion to 
sales tax. Sc Income tax. & in right of 
the Province to oorpn. tax, rank pari 
passu in priority to all other creditors. 
— Re N a villa Ice Ore am Oo.. Ltd., 
[1934] 4 D. L. R. 741 ; O. R. 772.— 
OAN. 

r II. Charge against goods ad - 

milled as settler's effects .1 — Held : to 
take priority over the lien for oosts 
iriyen an execution creditor. — Re 
Wiley, Re Anthony Salt Co., Re 
Crown’s Customs Duties Claim, 
[1926] 4 D. L. R. 790 ; [1926] 3 

W. W. R. 683.— CAN. 

r III. Health Insurance oon* 

tributions .] — On a claim for arrears 
due In respect of Health Insurance 
contributions, alleged to be recoverable 
as Crown debts ranking next after the 
usual preferential payments : — Held : 
Health Insurance contributions were 
recoverable only as a civil debt. — Re 
Lindsay, [1926] N. 128.— IR. 

r iv. Debt due to Land Com- 

mission.] — Held : a preferential debt. 
—Re Maloney, [19261 1. R. 202. — IR. 

r v. — Contributions under Un- 
employment Insurance Acts.] — Held : 
as regards the contributions payable 
under Unemployment Insurance Act. 
1920, by a bkpt. in respect of employed 
persons, the Minister for Industry Sc 
Commerce (to whom all the powers Sc 
duties of the Minister of Labour under 
the Act hate been transferred) is 
entitled to claim, not only the priority 
given by sect. 20 (6) of the Act to the 
four months’ contributions Imme- 


but is also entitled to claim priority to 
ordinary creditors in respect of the 
anterior aorears of contributions, since 
they mum be placed in the same 
category as Crown debts . — Re Hen- 
hussy, [1932] I. R. 11.— IR. 

rvL .] — W„ an arranging 

debtor, effected a composition with his 
creditors whereby 6s. in the g was 
to be paid on all his uns ec ur e d debts 
Sc on such portion of his pertly secured 


debts as should not be covered by 
security. The composition was pay- 
able in three equal instalments at 
four, eight. Sc twelve months respec- 
tively, mom the date of confirmation 
of the oiler, the first Instalment being 
secured by the promissory note of the 
debtor alone Sc the subsequent instal- 
ments being secured by Joint Sc several 
isory notes of tne debtor & one 

S :—Held : inch a ’‘bill pom- 
in ” was a ” distribution of the 
property ” of the arranging debtor 
within Preferential Paymentsin Bkpey. 
(Ireland) Act, 1889 (o. 60), s. 4, Sc 
accordingly the Ministry for Industry 
Sc Commerce was entitled by virtue 
of the Crown prerogative to be paid 
all arrears of the debtor’s contribu- 
tions to the unemployment fund, other 
than arrears accruing during the four 
months prior to the confirmation of 
the offer, in priority to all other debts. 
— Re W., AN ARRANGING DEBTOR, 

[1933] I. R. 202.— IR. 

sa. Surety paying Crown debt.] — A 
surety who has paid the indebtedness 
of the principal debtor to the Crown is 
entitled to stand in the same position 
as the Crown Sc to exercise its remedies 
for the recovery of the debt. — Re Pathe 
Freres Phonograph Co. of Canada 
(1921), 64 D. L. R. 628 ; 60 O. L. R. 
644 : 2 O. B. R. 21.— CAN. 

PART XII. SECT. 1, SUB-SECT. 10. 

Fees <& expenses of trustee.]— -See 
oases in Part TIL. Sect. 6, sub-soot. 2, 
A., ante. 

t i. .] — Crawford Sc Oo. v. 

Hunters Sc Co. (1817), 1 Nfld. L. R. 
43.— NFLD. 

I u. — Fergus Sc Glen 

Insolvent Estate (1831) 2 Nfld. 
L. R. 27.— NFLD. 

4381 L Judgment creditor — Regis- 
tered certificate of judgment.}-— A Judg- 
ment creditor of a bkpt., who has 
registered a certificate of Judgment 
with the district registrar, is not en- 
titled to a Ben against the estate for 
the oosts incurred in obtaining the 
Judgment. — Re Yawosxi (1922), 60 
D.L. R. 670 : [19221 1W.W.E. 296 ; 
2 O. B. R. 181*— CAN. 

d I. .] — Held : the trustee 

must pay the sheriff’s fees Sc oharges, 
including poundage Sc the oosts of the 
execution creditor in priority to all 
other champs or claims. — Re Toronto 
Metal Sc Wa«» Co. (1921), 07 D. L.R. 
111^61 O L. R. 287 ; IO.B.A 188. 




on Aug. 27 the oo. became bkpt- 
•29,404 was received on certain fire 
insurance policies held by the oo. 
One 1. had previously sold timber to 
the oo. In which he still retained an 
interest. When the fire occurred I. 
advanced $16,000 to the oo. on 
July 30, Sc 4>y agreement with the co. 
took as security an assignment of the 
first $16,000 which should become 
payable to the oo. on the insurance 
policies. The assignment was not 
registered under Assignment of Book 
Accounts Act: — Held: in view of 
sect. 2 of the 1930 Amendment regis- 
tration was not necessary, as the money 
was “ growing due under a specified 
contract,” Sc I. was entitled to priority 
in respect of $15,000. — Re Campbell 
River Mills, Ltd., [1931] 2 D. L. R. 
940 ; 43 B. 0. R. 477 ; on appeal, 44 
B. O. R. 412.— CAN. 

sb. Costs of action continued by 
trustee — With authority of court .] — 
Held: oosts incurred after the insol- 
vency preferred. — Myerson v. Green 
Sc Homes (1922), 68 D. L. ft 209.— 
OAN. 

m i. Price of goods supplied to debtor 
— With approval of truster — For con- 
tinuation of business after bankruptcy .] 
— Held : account* for such goods pre- 
ferred.— Re Morris, [1923] 3 D. L. R. 
848 ; 63 O. L. R. 36.— CAN. . 

so. Money-lender.] — In no oase can 
a person who lends money to another 
before the latter’s bkpey. rank as a 
preferred creditor for the moDcy so 
loaned. — Rodden e. Goodman (1922), 
67 D. L. R. 636.— CAN. 



se. Arrears of maintenance of lunatic.) 
— A person of unsound mind having 
died insolvent, arrears due for mainte- 
nance to the institution where he had 
been kept were allowed after debts due 
to the Grown, Sc in priority to the taxed 
oosts of his committee . — Re Maguire, 
[1983] 11.8. 108.— IR. 


sg • Surety .] — A surety who has been 
released by the creditor on payment of 
a portion of the debt is not entitled 
to rank In preference to the creditor on 
the bkpey. of the debtor.— Re Walker 
kOo^HiBSUS, 11935] 1 D. lTR. 


PART XIL SECT. 
4SS6 vflL 


2, SUB-SECT. 1. 
Pay ment of debt 


by wife us surety for kusbm*&)—BsU : 
wife not a deferred esedgtor. — Re 
Baton. Jte p. Baton, tl»«] 4 
Da I.* B« HOT . 4 ft Ba Sa M4.-0AB. 
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4858a, Debt left on deposit with debtors.] 

—A creditor for a sum of $100,000 of a firm 
of merchant bankers in May. 1018, agreed 
with the debtors to leave the debt on deposit 
with them until Jan. 1982, at interest, with 
commission to be paid to nominees of the 
creditor — namely, O. A his family; A it 
was further agreed that O. should be credited 
with a share of the firm's profits, which in 
fact he subsequently drew from the firm. 
In July, 1020, the debt was, by the direction 
of the creditor, transferred in the books of 
the debtors to F., who agreed with the debtors 
to leave the debt on deposit with them until 
Jan. 1082, upon the conditions expressed in 
the former agreement, as if F.’s name had 
been inserted therein instead of the name 
of the original creditor. On Feb. 24, 1926, 
F. transferred the debt in equity to O., A 
on Mar. 2, 1026, the debtors had notice of 
that assignment. On Mar. 15, 1926, a receiv- 
ing order was made against the debtors on 
their own petition, A shortly afterwards 
they were adjudicated bkpte. Between 
Mar. 2, 1926, A the date of that order F. 
became indebted to the firm in the sum of 


£15,000 for moneys expended by the firm 
between those dates in taking up accom- 
modation bills drawn by F. on A accepted by 
the firm for which, as between F. A the firm, 
F. through not having supplied the necessary 
funds, was liable, F.'s liability arising in every 
case from contractual liabilities undertaken 
by F. towards the firm at dates earlier than 
Mar. 2, 1026 : — Held : upon the proper con- 
struction of the agreement of May, 1918, the 
creditor did not advance money to the debtors 
on a contract that Bhe should receive a share 
of the profits of their business within Partner- 
ship Act, 1890 (c. 89), s. 2 (8) (d), with the 
result that O.'s proof for the £100,000 was not 
liable to be postponed to the claims of the 
other creditors. — Re Pinto Lbite A 
Nephews, Em p . Dhs Olivaes (Vibconde), 
[1929] 1 Oh. 221 ; 98 L. J. Oh. 211 ; 140 L. T. 
587 ; [1928] B. A O. R. 188. 

4857. Add. Annotations : — Gonsd. Re Gumming 
A West, Ex p. Neilson A Oralg v. The Trustee, 
[1929] 1 Ob. 534. Held. Re Slade, Orew- 
keme United Breweries v. Slade, [1921] 1 Oh. 
160. 


Part XIII. — Distribution of Estate and Payment of Dividends 


4866a. Agreement for distribution contrary to 
bankruptcy laws — Void.] — Staines v . Wain- 
wright (1839), 6 Bing. N. C. 174 ; 8 Scott, 
?80 ; 9 L. J. 0. P. 107 ; 133 E. R. 68. 

Annotation : — Diftd. Prinoe v. Haworth, [1905] 2 K. B. 768. 

4872a. Creditors for annual interest — Appropriation 
of dlvidends.]-~'In cases where the Official 
Receiver is acting as trustee, an arrangement 
exists between the Board of Inland Revenue 
A the Bkpcy. Dept, whereby creditors for 
annual interest are entitled to prove gross, 
A to appropriate any dividends received in 
the bkpcy, against principal until 20a. in the 
£ thereon has been paid. Such arrangement 
was not intended to apply only where the 
trustee is an Official Receiver, but also to 
outside trustees, A is likewise applicable to 
cases of composition or schemes of arrange- 
ment under the Bkpcy. Acte. — Re Bheoham 
Welles v , Trustee, [1934] B. A O. R. 188. 

4377a. Final dividend — Duty to give notice — 
Sufficiency of proof of posting.] — On Jan. 30, 
1933, the trustee in bkpcy. wrote to the 
creditors asking for a proof of their debt. 
On Feb. 24, the trustee wrote again saying 
that he understood that the creditors had a 
charge upon certain land of the bkpt. A 
asked for particulars. The creditors replied 
with some details of the charge, but put m no 
proof. In Nov. 1935, the creditors wrote 
again, A in Feb. 1936, a proof was put in. 
The creditors denied that they had received 
the statutory notice un der 1914 Act, s. 67, 


which the trustee proved he had posted 
on Dec. 10, 1933. The creditors alleged as 
the reason for their delay that they believed 
a negotiation was in progress for the sale 
of the land : — Held : (1) proof of posting 
was sufficient compliance with sect. 67, 
A the creditors were not entitled to claim ; 
(2) in the exceptional circumstances of the 
case the creditors should be given seven days 
in which to establish the claim upon paying 
the costs of the motion. — Re Pavyhr, 
Brown, Son A Vakdy v. Trustee, [1936] 1 
All E. R. 568 ; sub nom. Re Pavyer, Ex p. 
Brown, Son A Vardy v. Trustee, 52 
T. L. R. 383. 

4408. Add. Annotations : — Apld. Re Home A 
Colonial Insce. (1928), 44 T. L. R. 718. 
Expld. Re Wells, Swinbume-Hanham v. 
Howard (1932), 48 T. L. R. 017. Refd. 
Re Gurwiez, fix p. Trustee (1919), 88 L. J. 
K. B. 740 ; Lazard Bros. A Co. v. Banque 
Industrielle de Moscou, Lazard Bros. A Co. 
v. Midland Bank, Ltd. (1931), 101 L. J. K. B. 
05 ; Re Russian Bank for Foreign Trade, 
[1933] Oh. 745 ; Russian A English Bank v. 
Baring Bros. A Co., [1936] 1 All E. R. 605. 

4482. Add. Annotations : — Consd. Re Fenton, Ex p. 
Fenton Textile Assocn. (1930), 99 L. J. On. 
358. Refd* Re Fenton (No. 2), Ex p. Fenton 
Textile Assocn., Ltd., [1932] 1 Oh, 178. 

4438. Add. Annotation : — Dlstd. Re Houlder, [1929] 
1 Oh. 205. 


PART XXL SECT. 2, SUB-SECT. 3. 
w. Ag r ee men t to postpone 44 personal 99 
c&attme — Whether cta&m on mortgage 
<*etuded.y~Bnaom v. Shxbwim- 
WmuAJO, [1981] 3 D. L. R. 485. — 

PART XIII. SECT. 1. 

4361 1L Lex loci applicable 

to debt situated in another Province.}— 
Whan a party Is mads bkpt. In one 


Province the law applicable to the 
divisibility of a debt situated In another 
Province in the -law of the bdte* 
vinoe. ▲ dividend is situated at the 
head office of t he ba nking oo. de- 

0. R. 285.— CAR. 

•k. Transfer of unsold imt/wvable 
propertirs-~Whether tax payable .] — 
Where immovable properties unsold by 

43 


trustee are transferred to hypothecary 
creditors no tax i» payable under 
Bkpcy. Act, 8. 12«a.- JMBfiK v. 

BoiWiKIt, [1938] 3 13. L. It. 779. 

CAN. 

PART XIIL SECT. 3, SUB-SECT. 2. 

■p. Creditor proving late.] — Right of 
creditor who proves late to interim 
dividends. — lie Pktjrik (H. W.), Ltd., 
Ex V . Babbkb, [19881 1 u. h. R. 793. — 


Ex P. 

CAN. 



Cases 4666a- 4794a. English and Empire Digest Supplement. 


was only entitled to refer to the contents 
thereof after reap. on opening hie caee had 
elected to read it; (2) where a bkpt. in 
Imminent expectation of bkpcy. voluntarily 
pays a particular creditor with the result 
of giving him a preference in fact, to the 
reason for such payment is unexplained, a 
pHmA facie case of fraudulent preference is 
established ; therefore, the trustee having 
proved a prvmA facie case of fraudulent 
preference to the creditors having withdrawn 
their affidavit in opposition, to there being 
therefore no evidence to the contrary, the 
trustee was entitled to succeed on his appli- 
. cation . — lie Cohen, Ex p. Trustee:, * [1924] 
2 Ch. 616 ; 94 L. J. Oh. 78 ; [1924] B. to 0. R. 
143 ; sub nom . Re Cohen, Ex p. Trustee v. 
Snow (W. R.) to Oo., 69 Sol. Jo. 86, 0. A. 


Annotations : — As to (2) Distd. Re Drage, Palmer 8c Roberts v 
Knight (1926). 134 L. T. 765. Enid. Re M. I. G. Trust. 
Ltd., [1933] Oh. 542. (I do not think that the headnote 
in In re Cohen accurately sets out what Is the result of 
that case, per Lord Hanworth, M.R.). Dbtd. Peat v, 
Gresham Trust, Ltd., [1934] A. O. 252. 

4671. Add. Annotation : — Refd. Re Cohen, Ex p . 

Trustee, [1924] 2 Oh. 616. 


4704a. — Whether barred by lapse 

of time.] — In the circumstances:’ — Held: a 
solr.’s petition that his bill might be paid was 
not jarred by the fact that the items occurred 
more than six years before the demand for 
payment . — Re Fisher, Ex p. Bel pton ( 1846), 
De G. 116; 1 New Pract. Cas. 169; 14 
L. J. Bey. 16 ; 4 L. T. O. S. 321 ; 9 Jur. 96. 

4705. Add. Annotation : — Refd. Knight v. Knight, 
[1925] Oh. 836. 

4714a. Direction as to costs as between trustee Sc 
claimant against estate — Should not be in- 
cluded in order settling rights of parties.]— 
It is not, as a general rule, necessary or 
desirable that the order which determines a 
contest between a trustee to a person making 
claims against the estate should contain any 
direction as to the manner in which the costs 
of the trustee or costs which he is ordered to 
pay should be dealt with as between the 
trustee to the estate. — “ Practice Note ” 
(1930), 47 T. L* R. 88 ; cub nom . Re Simms, 


Em p. Quaifb (A. E.), [1929-30] B. to 0. R. 
275. 

4719. Add. Annotation: — Consd. Re Andrew, 
Official Receiver v. Standard Range to 
Foundry Oo., [1936] 3 All E. R. 460. 

4765a. Fees for leading counsel — Opposition 

to approval of composition scheme.] — A 
debtor commenced an action against three 
creditors, who were represented by the same 
solrs., to on the heanng of an application 
to approve a scheme of composition separate 
counsel were engaged for each. The position 
of one of the creditors, if the scheme had been 
approved, would have been far more serious 
than that of the other two, to the solrs. en- 
gaged a leading counsel to appear for him. 
The application was dismissed, to the registrar 
ordered that the costs of the proceedings be 
taxed & paid out of the bkpt.*s estate. The 
taxing master, being of opinion that there 
should be no discrimination between the three 
creditors, disallowed the whole of the costs 
incurred in briefing leading counsel : — Held : 
the taxing master ought to have considered 
the position of each creditor separately to, in 
'the circumstances of the case, have allowed 
the costs of briefing leading counsel. — Re 
Potts, Ex p. Epstein v. Trustee to Bank- 
rupt, [1935] Oh. 334; 104 L. J. Oh. 49; 
162 L. T. 456 ; [1934] B. to 0. R. 142. 

4771a. .] — WillasEY v. Mashiter 

(1834), 3 My. to K. 293 ; 40 B. R. 112. 

4772a. .] — Whalley v. Williamson 

(1843), 6 Man. to G. 269 ; 6 Scott, N. R. 948 ; 
134 E. R. 894. 

4772b. ,] — Shea v. Boschetto, Re 

Pbile (1858), 25 Beav. 561 ; 53 E. R. 761. 

4790. Add. Annotation : — Consd. Welch v . Royal 
Exchange Assurance (No. 2), [1939] 3 All 
E. R. 306. 


Sect. 6.— OTHER CASES. 

4790a. Bankruptcy matter in which infant 
interested — Chancery practice relating to 
infants applicable.] — “ Practice Note,” 
[1930] W. N. 254 ; [1931] B. & 0. R. 44. 


Part XVII. — Appeals. 

4794. Add. Annotations: — Folld. Re Andrews, I Re Griffiths, Jones v. Jenkins, [1926] Ch. 
Official Receiver (Trustee) v. Standard Range 1007. 

to Foundry Co., [1936] 2 All E. R. 750. Refd. I 4794a. .] — In a bkpcy. matter the 


PART XVI. SECT. 4. 

ii. Rescission .) — The registrar 

may rescind an invalid order made by 
him. — Re Poulin, Gagnon v. Poulin 
to LefajVRB, |i9381 3 D. L. R. 778.— 
CAN. 

sk» Ex parte order — Rescission — Non- 
disclosure of true " state of affairs .) — 
Re Gordon Brothers* Ltd., (Ont.) 
[1926] 3D.L.E. 131 ; 7 G. B. R. 576. — 
CAN. 

PART XVI. SECT. 6, SUB-SECT. 1. 

j j t — — ,) — Held : as the 

work done by the solr. In collecting the 
debts due to debtor was of real benefit 
to his estate, to was done with the 
tacit sanction of the ct» the ooetfe of 
the solr. should be paid to him out of 
the money lodged by him with the 
official assignee.— Re MALONE?, [1928] 
I. R. 155.— IR. 

sn. Of successful ap plic at io n far 


of 


intrusted to bank- 
out of estate.) — Re 
ff (Ont.), 


Neville to Greek (Ont.), [1926] 3 
D. L. R. 407 ; 7 C. B. £ 631 ; varying, 
[1926] 8D.L.R. 1025.— CAN. 

Of proceedings under the Act — 
of action ' ‘ ‘ - “ 


Costs 
Estate', [1934] 1 


Re ash 
.W. R. 040.— CAN. 


»p. Rights of solicitor — Amount of 
fees — Estate not realised by trustee.)— 
Re Caplan, [19951 3 D. L. R. 964 ; 5 

C. B. R. 826.— CAN. 

»q. Levy for menses— On what pay- 
ments made .) — The provision for a 
levy for expenses of superintendent in 
Bkpoy. Act, a 196 a, on all payments 
made by the trustee extends only to 
payments made by the " " 

st m the oonzee of the ad 

Re Colonial Manufacturing Oo., 
Ex p. Bank op Nova Sojsju. [1934] 1 

D. L. E. 703 ; O. R. 116,— CAN. 
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sd. Fees of trustee’s solicitor — Limi- 
tation.) — Bkpoy. Act, 1927, s. 162, 
does not limit the amount of the fees 
payable to the trustee's solr. but only 
the amount they may be increased by 
the inspectors. — Re Linton to Sinclair 
C oA Estate, [1937] 1 D. L. K. 137 ; 
11 M. P. R. 90S. — CAN. 

PART XVIL SECT. 1. 
sr. From registrar In insolvency — To 
fudge exercising insolvency jurisdiction 
— Order for attendance of witness .) — 
Sarat Kumar Rat v. Nabin Chandra 
Ram Chandra Shaka (1926), I. L. R. 
56 Oslo. 607.- IND. 

st. From fudge in nsdvency — To 
Divisional Bench.) — Sarat Kumar Rat 
v. Nabin Chandra Ram Chandra 
Shaka (1928), I. L. R. 50 Gate. 007.— 
IND. 

sv. PVom Divisional Bench— To Full 
Bench.) — Sarat Kumar Rat v. Nabin 



VoL IV. — Bankruptcy. Oases 472fe-48Sla. 


county ct. judge stated a case for the opinion 
of the High Ct. on three questions. The case 
was argued before a judge in the Oh. Div.» 
who held that the first question was con- 
cluded by previous decisions of that division, 
& the second & third questions did not there- 
fore arise. The operative part of the order 
as drawn up dealt only with costs : — Held : 
this was a decision of the High Ct. & not of 
the county ct. within 1914 Act, 8. 108 (2), & 
an appeal therefrom lay to the Ct. of Appeal. 
— Re Andrews, Ex p. Official Receiver 
(Trustee) v. Standard Range & Foundry 
Co., Ltd., [1938] 2 All E. R. 760 ; 80 Sol. Jo. 
694, C. A. 

4808a. Who is “person aggrieved.”} — A person 
who alleges himself to be a creditor under a 
bkpcy., out who has omitted for several 
years to prove his debt in the regular way, is 
not a “ person aggrieved ” within Bkpcy. 
Act, 1869 (c. 71), s. 71, by the refusal to make 
an order the result of which, if made, would 
be to increase the assets available for the 
creditors, & is, therefore, not entitled to 
appeal from the refusal. — Re Woods, Ex p. 
DITTON (1879), 11 Oh. D. 68 ; 40 L. T. 297 ; 
27 W. R. 401, C. A. 

Annotations : — Expld, Re Sidebotham, Ex p. Sidebotham 
(1880), 14 Oh. D. 458, O. A. DiStd. Re Langtry, Ex p. 
Stephenson (1894), 63 L. J. Q. B. 570. 

4808b. .] — Re Burn (J.), Ex p. Dawson 

(E. N. de V.), McClellan (H. T.) & Trustee, 
No. 6318a, post . 

4817. Add. Annotation : — Refd. Rodriques v . Bake- 
well & Salmon, [1934] 1 K. B. 608. 

4818. Add. Annotation : — Refd. Re Mathieson 
(1926), 70 Sol. Jo. 1161. 


4819. Add. Annotation Refd. Re Mathieson 
(1926), 70 Sol. Jo. 1161. 

4886. Add. Annotation: — Refd. Re A Debtor, 
[1928] Oh. 199. 

4850. Add. Annotation : — Consd. Bottomley v. 
West Derby Assessment Committee, etc. 
(1931), 47 T. L. R. 408, 

4851a. From refusal of application.] — On 

Dec. 31, 1935, a secured creditor gave notice 
to a trustee in bkpcy. calling upon him to 
exercise his right of election under 1914 Act, 
Sched. II., r. 13 (c). In June, 1986, the 
trustee applied for an extension of the time 
within wmch to exercise his election. The 
application was dismissed on June 26, 1930, 
& the trustee was ordered to pay the creditors' 
costs. After some correspondence the order 
was drawn up dismissing the application & 
containing provisions by which the trustee 
should be reimbursed out of the estate for 
the costs which he had been ordered to pay. 
On Aug. 6, 1930, notice of appeal was given. 
The creditors raised a preliminary objection 
that the notice of appeal was out of time under 
Bkpcy. Rules, 1915, r. 130. The trustee 
contended that the direction as to costs had 
the effect of making the order a compound 
& not a simple order, & that he was entitled 
to see the order before making up his mind 
as to an appeal : — Held : the refusal of the 
application tor extension of time was a simple 
refusal & the appeal ought to have been 
brought within 21 days of such refusal. — 
Re B ulmer, Inland Revenue Combs. & 
Trustee v. National Provincial Bank, 
Ltd., [1930] 3 All E. R. 300 ; 80 Sol. Jo. 993. 


e 


Chandra Ram Chandra Shaka (1928), 
I. L. R. 56 Cftlo. 667.— IND. 

•vr. To Supreme Court — When appeal 
lies. ] — In bkpcy. matters an appeal 
from the Appeal Ot. to the Supreme 
Ct. only lies in matters of general 
importance which are open to doubt. — 
Re Schultb-U nited, Ltd., [1934] 4 
D. L. R. 252.— CAN. 

•x. .] — The competency ot 

the Supreme Ot. of Canada in bkpey. 
proceedings la to he looked for ex- 
clusively m the Bkpcy. Act. & the rules 
properly made under it ; it is not con- 
trolled by the sects, of the Supreme 
Ot. Act dealing with the Ot.*s ordinary 
jurisdiction. — Re Codlings, Ex p. 
Codlings & Murphy (No. 1), [1936] 
S. O. R. 609 ; 1 D. L. R. 225.— CAN. 

PART XVII. SECT. 2. 
sc. Order involving amount exceeding 
6500.] — An appeal lies on the question 
whether a oredltor for an amount over 
9500 shall be entitled to rank on 
bkpt/s estate as a secured oredltor or 
merely as an ordinary creditor, being 
an appeal involving an amount exceed- 
ing 9500. — Apex Lumber Co. e. 
Johnstone, [1925] 3 D. L. R. 1050; 
[1925] 3 W. W. R. 360.— CAN. 

am. Order on Question of procedure .] — 
No appeal lies from a decisi on o n a 
question of procedure. — Winter v. 
Oafilano Timber Oo. (1926), 87 
B. O. R. 91 ; [1926] 2W.W.R. 636.— 
OAR* 

PART XVII. SECT. 8. 

4815 L Application far leave— WiJBMn 
wk at time— Extension of time— Leave 
to appeal to Supreme Court of Canada.]— 
Be Hudson Fashion Shoppe, Ltd., 
Ex p. Royal Dress Oo., [1926] i 
D. L. R* 51 5 5 58 O. L. R. 298.— CAN* 

*6. Gr ound s for 


Landlord's preferential claim for rent 
endangered — By claim of Crown — Under 
Wax Revenue Act , 1015.] — Re Calcus 
GO., Ltd., [1925] 2 D. L. R. 228 ; 5 
C. B. R. 514.— CAN. 

■d. Question of great importance 

db general interest .) — Boilyv. McNulty, 
[1927] 2 D. L. R. 1010 ; [19271 S. C. R. 
275.— CAN. 

m. Whether hotel-keeper “ trader " 

within Landlord db Tenant Act , 
C. S . N. B. t 1903 (c. 153), s. 47.]— Re 
Hotel Dunlop, Ltd., Quinn v. 
GUERNSEY, [19271 1 D. L. R. 810 ; 
[1927] S. O. R. 134.— CAN. 

si. Question of construction .) — 

Held : leave to appeal should he 
granted. Among other questions, the 
meaning of the word “ settlements ** 
in Bkpcy. Act, s. 60, appears to be 
involved in this appeal, the point being 
whether this word should reoeive the 
same construction as that given to it 
under the English Bkpcy Act, 1914 
(c. 69), s. 42. — G arson v. Canadian 
Credit Men's Trust Assocn., Ltd., 
[1928] 3 D, L. R. 937 ; [1928] S. 0. R. 
419 ; 10 a B. R. 203.— CAN. 

sk. Order adjudging debtor bank- 

rupt .) — A judge of the Supreme Ct. of 
Canada is competent, under sect. 174 
of Bkpey. Act, to grant leave to 
appeal from the judgment of an appel- 
late ot. affirming an order rendered 
by a bkpey. ot. by which a debtor was 
adjudged a bkpt. Even although no 
actual amount may be in controversy, 
•non an appeal involves the future 
rights both of the creditor & ot the 
debtor, which are directly affected by 
the bkpcy. proceedings following as a 
consequence of the order. — Dubrofbki 
v. Vxger Oo. & Pereas, [19331 S. C. R, 
218 ; 4 D. L. R. 66.— CAN. 

•m. Appeal to Supreme Court — What 
is ** proceed* *S ^tenant made 


„ 1927, Sc deft, was *p] 
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trustee. Pltf. claimed the amount of 
three months' rent St obtained leave, 
under sect. 24 of Bkpcy. Act, to com- 
mence an action In the King’s Bench 
Ct., Sack. Pltf. recovered Judgment 
at trial, which was reversed by the 
Ct. of Appeal, which dismissed its 
action. Pltf. appealed to the Supreme 
Ot. of Canada. Deft, moved to quash 
the appeal for want of jurisdiction, on 
the ground that the judgment appealed 
from was in a proceeding under Bkpcy. 
Act Sc no special leave to appeal had 
been obtained under sect. 174 thereof : 
— Held: the motion to quash should 
be dismissed ; said sect. 174 had no 
application, the action not falling 
within the description therein, " pro- 
ceedings under this Act." — New Re- 
gina Trading Oo., Ltd. v. Canadian 
Credit Men's Trust assoc n., Ltd., 
[1933J S. C. R. 453 ; [19331 1 W. W. R. 
492 ; 4 D. L. R. 812.— CAN, 

PART XVII. SECT. 4, SUB-SECT. 8. 

4865 U. .J — Where an applica- 

tion to a judge of this ct for leave to 
appeal from a judgment of a provincial 
ct. of appeal in a matter arising under 
the Bkpcy* Act is made within the 
thirty days specified by Bkpey. Rule 72, 
or where the specified fourteen days 
notice has not been given to the 
adverse party, the application must be 
dismissed ; the judge has no power to 
extend the time. — Re North Shore 
Trading Oo., Providence Wash- 
ington Assok. Oo. v. Gagnon * 
Cloutier, [19281 2 D. L. R. 136 ; [1928] 
8. C. R. 180 ; 10 C. B. R. 181.— CAN. 

4856 ill. .] — The Supreme Ot. of 

Nova Scotia en banc cannot, nor o&n a 
judge of the Supreme Ot. of Canada, 
extend the time fixed by Bkpcy. 
Rule 72 for an application to be inade 
to a judge of the Supreme Ot. of 
Canada for special leave to appeal to 
this ot. — Re Webber, Valinmcy v. 
Bacon, [1931] 8. C. R. 498.— CAN. 



Cases 4857— 6085a. English and Empibe Digest Supplement, 


4857. Add. Annotation : — Held. Rs Barley, [1023] 
1 Oh. 177. 

4860. Add . Annotations : — Consd. Re Barley, [1023] 
1 Ch. 177 ; Re Muscovitch, Exp, Muscovitch, 
[1039] Ch. 694. 

4869. Add . Annotations : — Consd. Re Barley, [1 923] 
1 Ch. 177 ; Re Muscovitch, Ex p. Muscovitch, 
[1939] Ch. 694. 

4878. Add . Annotation : — Consd. Re Barley, [1923] 
1 Oh. 177. 

4876. Add. .Annotations : — Consd. Re Muscovitch, 
Ex p. Muscovitch, [1939] Ch. 694. Refd. Re 
Barley, [1923] 1 Ch. 177. 

4878a. .] — Rule 132 of the Bkpcy. Rules, 

1916, provides that : “ Upon entering an 
appeal, a copy of the notice of appeal shall 
forthwith be sent by the applt. to the 
Registrar of the ct. appealed from, who shall 
mark thereon the date when received & 
forthwith file the same with the proceedings.” 

On Oct. 21, 1938, an order was made by 
the county ct. of Cardiff & Barry, under which 
applts.’ 'discharge from bkpcy. was sus- 
pended for six months, Applts. entered an 
appeal on Oct. 26. Applts. sent a copy of 
the' notice of appeal in time to be effected on 
Oct. 28 in Cardiff : — Held : the copy of the 
notice of appeal had not been sent “ forth- 
with ” within the meaning of r. 132. — Re 
Muscovitch, Ex p. Muscovite. i, [1939] Ch. 
694 ; [1939] 1 All E. li. 136 ; 160 L. T. 184 ; 
66 T. L. R. 364 ; 83 Sol. Jo. 164, C. A. 


4888. Add. Annotation : — Consd. Re Barley, [1923] 
1 Ch. 177. 

4894. Add. Annotation : — Reid. Re Barley, [1923] 
1 Oh. 177. 

4901a. Two receiving orders — Separate 

appeals.] — Where receiving orders have been 
made in two separate cts. & appeals are 
presented against each, the Ct. of Appeal will 
in a proper case dispense with security for 
costs in one of the appeals. — Re Debtor 
[1934-5] B. & C. R. 212, C. A. 

4907a. Appeal by Poor Person.] — 

On an appeal by a poor person from the 
dismissal of a motion in bkpcy., the deposit 
pursuant to Bkpcy. Rules, r. 131, must be 
paid before the appeal is . entered. The 
exception of bkpcy. proceedings in R. S. C., 
Ord. 16, r. 22, is imported into r. 31f. — Re 
Debtor (1932), 74 L. Jo. 291.— C. A. 

4910. Add. Annotation : — Consd. Re Debtor (No. 
29 of 1931), [1934] Ch. 280. 

4911. Add. Annotation : — Consd. Re Debtor, Peti- 
tioning Creditor v. Debtor (No. 29 of 1931] 
.(1933), 102 L. J. Ch. 348. 

4914a. Point not taken In court below.] — 

Re Debtor (No. 16 of 1922), Ex p. The 
Debtor, No. 876a, ante. 


Sect. 10.— OTHER CASES. 

4970a. Appeal from county court — Documents to 
be supplied.] — Practice Note, [1932] W. N. 
172 ; 174 L. T. Jo. 46. 


Part XVIII. — Order of Discharge. 

To statutory cross-reference add: — “ See , also , Bkpcy. (Amendment) Act, 1914 (c. 7), s. 1." 


4996a. Discretion of court to hear creditor.] — 

Re Burn, Dawson v. McClellan (No. 2), 
No. 1966b, ante. 

5023. Add. Annotation : — Consd. Re Kutner, [1921] 
3 K. B. 93. 

5085a. Payment of money In consideration of — 
Void.]— A., an insolvent, having petitioned 
the ct. for the relief of insolvent debtors to be 


discharged out of custody ; & having been 
brought up before that ct. to be examined, 
was opposed by B., a creditor, & remanded 
to a future day. Before that day arrived, 
C., who acted as the attorney of A., in con- 
sideration of B.’s withdrawing his opposition 
to A.’s discharge, undertook that B. should 
be the sole assignee of A.*s estate, & should 
receive £100 out of it within three weeks 


4866 Iv. — 
[1031] 4 D. L, 


— — Re Webber (No, 2), 
R. 244.— CAN. 


4866 v. The Judge sitting in 

bkpoy. from whose decision an appeal 
was taken to the Appeal Ct. under 
seot. 174 of the Bkpoy. Aot has power, 
under e. 163 (5) of the Act, to extend 
the time limited by Bkpoy. Rule 72 
for applying to a judge of the Supreme 
Ct. of Canada for special leave to 
appeal to this ct v under Beet. 174 (2), 
from the Appeal Ct.’s decision . — lie 
Smith & Hogan, Ltd., Industrial 
Acceptance Oorpn.. Ltd., & Cana- 
dian Acceptance Corpn., Ltd. e. 
Canada Permanent Trust Co., [1931 1 
S. O. R. 652.— CAN. 


4863 1. Grounds for extending time — . 
Necessity for special circumstances. } — Re 
McKinnon's, Ltd. (No. 2), [1035] l 
W. W. R. 248.— CAN. 


PART XVII. SECT. 8. 


— Upon appeals to this 
"" r the tariff whioh 


a 1. . 

ct. In bkpoy. matters 

applies is that provided for In the 
Rules of this ct., 8s contained in Form I. 
set out in the sohed. thereto ; 8s the 
costs of said application for leave 
should be taxed according to that 
tariff, 8s not according to the tariff 
prevailing in the bkpoy. ots. The 


Judge hearing said application was not 
empowered to adjudioate otherwise. — 
Re COLLINGS, Ex n. COLLTNGS & 
Murphy (No. 2), [1936] S. C. R. 613 ; 
1 D. L. R. 409.— CAN. 

•k. Jurisdiction of Oourt of Appeal 
of British Columbia.] — The above ot. 
when acting as an appeal ct. in bkpoy. 
has complete Jurisdiction over costs. — 
Re Kwono Tai Chong Co. (Assignment 
of) (1922), 65 D. L. R. 132; [1922] 2 
W. w. R. 229 ; sub nom . Canadian 
Credit Men’s Trust Absocn., Ltd. r. 
Jang Bow Ker Sc Yin Shee, 31 
B. C. R. 40.— CAN. 


PART XVIII. SECT. 3, SUB-SECT. 1, 

6013 I. Whose interests court must 
consider — IHiblic interests .] — On con- 
sidering the application ot a debtor lor 
his discharge under Bkpcy. Act. regard 
must be had not only to the interests 
ot bkpt. 8c his creditors, but also to the 
interests ot the publio . — Re Sceptre 
Hardware Co., (19231 1 D. L. R. 
1201 ; [1923] 1 W. W. R. 966 ; 8 
O. B. R. 734.— CAN. 

6014 1. Bankrupt.} — Re JONES, 

[1926] N. 55. L, R. 318.— N.Z. 

d 1 . Reasons of trustee's report.}-- 

Re McKenhb (Man.), [1926] 4 ILL. R. 
210.— CAN. 


d ii. .]— He Frederick, [1939] 

1 W. W.R.224.— CAN. 

5018 iii. .]— It is the policy 

of the Legislature that normally an 
insolvent on giving up the whole of his 
property should be a free man again. 
But in considering an application by an 
insolvent for bis discharge the ot. must 
have regard to the interest of the com- 
munity at large. Where the insolvent 
has preyed on the public & is still likely 
to do so if freed from insolvency, & 
during his insolvency has disregarded 
the Interests of bis creditors Sc has 
deliberately withheld information from 
the Official Assignee which it was his 
duty to disclose, the ct. ehoultl refuse 
to grant him a discharge. — E. A. 
Mamba v. M. E. Majid (1931), I. L. It. 
9 Ran. 333.— IND. 


PART XVIII. SECT. 8, SUB-SECT. 2. 

II. .1 — The granting or refusing 

of a discharge to a bkpt. or tbe imposi- 
tion of terms with respect to it are 
matters for the exercise of judicial dis- 
cretion ; therefore an appellate ct. 
will hesitate to interfere with an order 
made upon reasonable grounds, but It 
may moderate the conditions imposed 
If they appear too onerous . — Re 
Lobxl, [1929] 1 D. L. R. 986; 1 
W. W. R. 326; 38 Man. L. R. 48 ; 10 
C.B.R.S50.— CAN. 
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VoL 17.— Bankruptcy. Cues 5085a— 5288. 


from his appointment: — MM: this agree- 
ment was contrary to the policy of the 
insolvent act, & therefore void. — Murray v. 
Reeves (1828), 8 B. & 0. 421 ; 2 Man. & By. 
K. B. 423 ; Dan. & LL 181 ; 108 E. B. 
1099 ; sub nom. Murray v. Reid, 6 L. J. 
O. S. K. B. 348. 


Annotations .— Apld. Hall v. Dyson (1852). 17 Q. B. 785. 
Oonsd. Levita's Claim, [1894] 3 Ch. 365. Re!a. Gilmour 
v. King (1833), 3 Tyr. 581. 

5035b« .] — An agreement by the attorney 

of an insolvent with one of the creditors, who 
has given notice of opposition to the in- 
solvent’s discharge, to pay such creditor’s 
certain sum of money in consideration that 
he will withdraw his opposition, is void ; 
such consideration being contrary to the 
policy of the Insolvent Debtors Act, & a 
fraud upon the other creditors, although it do 
not appear that the money is to be paid out 
of the insolvent’s funds. — Hall v. Dyson 


(1862), 17 Q. B. 786 ; 21 L. J. Q. B. 224 ; 
18 L. T. O. S. 63, 223 ; 16 Jur. 270 ; 117 
E. B. 1481. 


Annotations: — Could. MoKewan v. Sanderson (1873), L. R. 
15 Eq. 229 ; McKewan v. Sanderson, [1875] L. R. 20 Eq. 
65: Levita's Claim, [1894] 3 Ch. 365. Refd. Hills v. 
Mitson (1853), 8 Exch. 751 ; Lound v. Grim wade (1888), 
39 Oh. D. 606 ; Koarley v. Thomson (1890). 24 Q. B. D. 
742 ; Windhill L. B. of Health v. Vint (1890). 63 L. T. 366 

6038a. — A bill of exchange given to buy 

off opposition to bkpt.’s last examination & 
the allowance of the certificate : — Held : 
' void ab initio. — Reeves v. Ha wees (1862), 
6 L. T. 63. 


6039a. .] — Held : a fraud on other creditors. 

— Rogers v. Kingston (1825), 2 Bing. 441 ; 
10 Moore, C. P. 97 ; 3 L. J. O. S. 0. P. 77 ; 
130 E. R. 376. 

Annotation: — Refd. Sweenlo v. Sharp (1826), 12 Moore, 
C. P. 163. 


5039b. .] — Held : the agreement was illegal. — 

Hills v. Mitson (1853), 8 Exch. 751 ; 22 
L. J. Ex. 273 ; 155 E. R. 1555. 

Annotation: — Refd. Lound v . Grimwade (1888), 39 Ch. D. 
605. 

5039c. S. P. Humphreys v. Welling (1862), 1 
H. & C. 7 ; 32 L. J. Ex. 33 ; 6 L. T. 250 ; 158 
E. R. 780. 

5043. Add. Annotations : — Apld. Re National Bene- 
fit Assurance Co., [1931] 1 Ch. 46. Refd. 
Anderson v. Daniel (1923), 93 L. J. K. B. 97. 

5050. Add. Annotation : — Consd. Re Kutner, [1921] 
3 K. B. 93. 

5052. After this case add “See, also , Nos. 1654- 
1657a, ante.” 

5093a. Meaning of M debt.”] — Re Boulton 

Brothers & Co., No. 1657a, ante . 

5176. Before this case add, “ See, now , Bkpcy- 
(Amendment) Act, 1926 (c. 7), s. 1 (2).” 

5262. Add. Annotation : — As to (2) Refd. Re 
Kutner, [1921] 3 K. B. 93. 

5264a. Condition suspending discharge until 

larger dividend than ten shillings In the pound 
paid.] — The Oi. of Bkpcy. is not empowered 
by 1914 Act, s. 26, to suspend the discharge 
of a bkpt. until a dividend higher than 10s. 
in the pound — in this case 15s. in the pound — 
has been paid to his creditors. — Re Kutner, 
[1921] 3 K. B. 93 ; 90 L. J. K. B. 1264 ; 125 
• L. T. 458 t 37 T. L. R. 607 ; [1921] B. & C. R. 
113; 8vb nom. Re Kutner, Ex p. Debtor r. 
Official Receiver, 05 Sol. Jo. 604, C. A. 

6283. Add. Annotation .-—Refd. Re Barley, [19231 
1 Ch. 177. 


PART XVIII. SECT. 6, SUB-SECT. 1.— 
B. 

S I. Insolvency due to world 

conditions after War — No possibility of 
payment of debts.] — Re Rafusk (N. 8.), 
[1929] 4 D. L. R. 321 ; 10 O. B. R. 
570.— CAN. 

sp. Bankruptcy arising out of judg- 
ment for personal injuries.] — In apply- 
ing Beets. 142 & 143 of Bkpcy. Act, 
R.S.C., 1927, if the liability for the 
Judgment which brought about the 
authorised assignment arose from cir- 
cumstances for which the assignor 
cannot justly be held, responsible the 
ct. has power to grant a discharge ; 
but if it has arisen from circumstances 
for which he can Justly be held re- 
sponsible there is no power to grant 
an unconditional discharge. A judg- 
ment for persona] injuries caused by a 
deliberate assault must be hold to 
have arisen from circumstances for 
which the assignor should justly be 
held responsible. — Re Lite, [1937] 2 
W. W. R. 27 ; 45 Man. L. R. 159.— 
3\N. 


PART XVIIL SECT. 6, SUB-SECT. 1.— 
C. (b) U. 

5073 il. .1— The test as 

*o whether a debtor's book-keeping 
methods are those usual & proper in 
die business carried on by him is 
whether debtor ean at ahy time tell 
.herefrom Just bow be stands to bis 
assets 8c liabilities. — Re Mordkn (1922), 
16 D. L. R. 332 ; [1922] 1 W. W. R. 

19; 2 O. B. R. 189.— CAN. 

6681 JJ. .J — Even when a debtor 

>aya less than fifty cents in the dollar 
/O unsecured creditors & has not kept 
nroper books of account, he may obtain 
iis discharge If the bkpcy. appears to 
have been an honest one Sc he produces 
vasonable excuses for his failure to 


keep account books. — Re Covington, 
[1923] 4 D. L. R. 946.— CAN. 


6081 ill. .]— Re Newsome (Ont.), 

[1927] 3 D. L. R. 828 ; 8 C. B. R. 270.- 
GAN. 


PART XVIII. SECT. 6, SUB-SECT. 2. 

p (p. 570) i. .]— Discharge 

may be suspended for a fraud not 
connected with the bkpcy. — Re John- 
ston, [1935] 3 D. L. R. 115.— CAN. 


p (p. 570) ii. .] — Discharge 

may be refused for any fraud & not 
necessarily a fraud within Bkpcy. 
Act. — Re Campbell, [1935] 3 D. L. K. 
233 ; O.R. 303.— CAN. 


r j. Until payment of specified 

dividend.] — On an application by a 
bkpt. for an order of discharge the ct. 
found that the conduct of toe debtor 
prior to Sc leading up to the assignment 
had been characterised by various facts 
of the kind enumerated in Beet. 143 of 
the Bkpcy. Act, 6c refused an immediate 
or unconditional discharge : but, while 
entertaining grave doubts whether 
appot. was entitled to any discharge 
at all, made an order suspending the 
discharge until a dividend of not less 
than 50 cents on the dollar had been 
paid to the creditors. — Re Runner 
(Man.). [1928] 1 W. W. R. 030.— CAN. 


6238 i. For what period— Not leu 
than minimum period— Misconduct .] — 
Re McCormack (Ont. ), [192712 D. L. R. 
492 ; 8 C. B. R. 211.— CAN. 


% l. .] — Debtor had mis- 

represented his financial position for 
the purpose of obtaining credit- The 
ct. fixed the time for discharge at three 
years from the date of the order. — 
Re Thtessen, [1 924) 1 D. L. R. 588 ; 
[1924] 1 W. W. R. 197 ; 34 Man. L. R. 
125.— CAN. 


PART XVIII. SECT. 6, SUB-SECT. 3. 

el. Order for payment out of 

salary.] — In exercising the discretion 
given him by sect. 142 (1) of Bkpcy. 
Act, R. S. C., 1927, with respect to the 
salary of a bkpt. a judge in bkpcy. 
should not make the fulfilment of an 
order against the debtor’s salary a 
condition of his discharge unless it is 
clearly established that the salary is 
more than what the debtor needs for the 
support of himself & his family. — 
Mason v. Canadian Bank op Com- 
merce, [1932] 1 W. W. R. 373.— CAN. 


5269 lii. .1— Where the 

assets of the assignors, a partnership, 
wore not equal to fifty cents in tbe 
dollar on their unsecured liabilities, & 
the ot. was not fully satisfied with 
explanations on certain matters given 
by a partner asking for his discharge, 
an order was made for his discharge 
on his consenting to judgment against 
him, — Re Sobftre Hardware Co., 
[1923] 1 P. L. R. 1201 ; [19231 1 

W. W. R. 966 ; 3 C. B. R. 734.— CAN. 

5269 iv. .1 — Re Fletcher 

8c Fletcher (Saak.), [19301 1 D. L. R. 
218: 11 O. B. R. 70; [1929J 3 

W. W. R. 175.— CAN. 


PART XVIII. SECT. 6, SUB-SECT. 4. 

p i. .]— Grounds for refusing 

discharge— extravagance, etc . — He 
Lkger & Hayes, [1939] 1 D. L. R. 
808.— CAN. 


PART XVIII. SECT. 6. 

g I, Creditor without notice of 

insolvency.] — The ct., on the appllca- 
tion of a creditor, annulled the com- 
position order 6c the discharge 6c made a 
receiving order. — Re McKay, Ex p. 
Maaon, [19241 4 D. L. R. 307 ; 5 
O. B. R. 81.— CAN. 
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5824a. Jurisdiction of court to vary order for pay- 
ment for benefit of creditors.] — On Dec. 15, 
1920, an order was made for the discharge 
of a bkpt. subject to a period of suspension 
Sc without prejudice to an order to be made 
under Bkpcy. Act, 1914, s. 51 (2). That 
order was made two days later Sc provided 
for the payment by the bkpt. out of ms income 
to the Official Receiver as trustee of an annual 
sum for the benefit of the creditors in the 
bkpcy. It was afterwards held that this 
order for payment had terminated on the 
discharge becoming effective. On an applica- 
tion by the Official Receiver for a rehearing of 
the application for a discharge Sc the variation 
of the order of discharge, the Registrar directed 
a rehearing Sc at the rehearing varied the order 
of discharge by making it subject to a con- 
dition for payment of an annual sum (later 
to be increased) to the Official Receiver for 
distribution among “ the creditors in the 
bkpey^” until they had received 10s. in the 
U : — Held: (1) there was jurisdiction under 
sect. 108 (1) of the Act to rehear the applica- 
tion for a discharge Sc vary the order of dis- 
charge in the manner stated, although the 
discharge had previously become effective & 
the original condition ceased to operate ; 
(2) the expression 44 the creditors in the 
bkpcy.” had a clear meaning although the I 
debtor was by his discharge released from his 
antecedent liability to pay t iem ; (3) on the 
merits the variation of the original order of 
discharge was properly made. — Re Debtor 
(No. 940 OF 1920), [1939] Ch. 489 ; [1939] 

1 All E. R. 735 ; 108 L. J. Oh. 225 ; 100 
L. T. 349 ; 55 T. L. R. 479 ; 83 Sol. Jo. 275, 
C. A. 

5828. Add, Annotations : — Refd. Re Gillott’s Settle- 
ment, Chattock v. Reid, [1934] 1 Ch. 97 ; Re 
Warren, Wheeler v. MiUs, [1938] 2 All E. R. 
331. 

5852a. Illegal agreement with creditor— 

Debt not revived.] *— Tabram v. Freeman 
(1834), 4 B. & Ad. 887 ; 2 Or. Sc M. 451 ; 4 
Tyr.180; 3 L. J. Ex. 135 ; 110 E. R. 090. 

Annotation : — Belli. Wilkin v . Manning (1854), 9 Exch. 575 

5864a. Liability under annuity deed.] — Douglas 
v. Smith (1849), 13 Jur. 294. 

5867. Add, Citation : — sub nom. Re Merchant 
Traders’ Ship, Loan Sc Insurance Assocn., 
Ex p, Chappell, 19 L. T. O. 8. 29. 


5880. Add, Annotation :-^-Refd. Holmes v. Watt. 
[1935] 2 K. B. 300. 

5887. Add. Annotation: — Refd. Dewe v, Dewe, 
Snowdon «. Snowdon, [1928] P. 118. 

5887a. On forfeiture elauae — Conditional dis- 
charge.] — (1) The discharge from bkpcy. of 
a life tenant with the common form protected 
life interest, such discharge being conditional 
on his paying a sum of money, does not have 
, the effect of putting an end to the operation 
of the forfeiture clause if the money has not 
in fact been paid. 

(2) Where there is a trust of a fund under 
the terms of which the trustees are bound to 
apply the income of the fund in a particular 
way on a given future contingency, the person 
who takes the inoome as a result of that trust 
on the happening of the contingency is a 
person who nas an interest of a kind which, 
but for the forfeiture clause, is capable of 
vesting in his trustee in bkpcy . — Re Clark, 
Clark v. Clark, [1920] Ch. 833 ; 95 L. J. Ch. 
325 ; 135 L. T. 000 ; 70 Sol. Jo. 344 5 [1920] 
B. Sc 0. R. 77. 

5895. Add, Annotation : — Consd. John v, Mendoza, 

• [1939] 1 K. B. 141. 

5897. Add. Citations Bail Ot. Cae. 151 ; 17 

Jur. 105. 

5899a. Revives debt.] — Hatt v . Verdier (1770), 
2Wm. Bl. 724; 90 E. R. 425. 

5899b. S. P. Best v. Barker (1782), 8 Price, 
533, n. ; 140 E. R. 1280 ; sub nom . Best v . 
Barber, 3 Doug. K. B. 188. 

Annotations : — Consd. Wilson v. Kemp (1815), 3 M. & S* 
595. Apld. Sweenle v. Sharp (1826), 12 Moore C. P. 163* 
BAM. Blackbourn v. Oglo (1820), 8 Prioe, 526; Drew 
Jefferies (1820), 8 Price, 531. 

5402a. S. P. Horton v. Moggridge (1810), 0 
Taunt. 563 ; 128 E. R. 1154. 

6424a. S . P. Turner v. Sohomberg (1745), 2 
Stra. 1233 ; 93 B. R. 1152. 

Annotation : — Folld. Bailey u. Dillon (1759), 2 Burr. 736. 

5424b. S. P. Wilson v. Kemp (1815), 3M.&S, 
595 ; 105 E. R. 733. 

Annotations : — N.F. Blaokbourn v. Ogle (1820b 8 Price 
526. Oonsd. Be Ganderer (1822), 1 L. J. O. S. K. B. 16 ; 
Peers t>. Gadderer (1822), 1 B. & C. 116. 

5455. Add. Annotation : — Refd. Indian Sc General 
Investment Trust v. Borax Consolidated, 
[1920] 1 K. B. 539. 

5457. Add. Annotation : — Consd. Re Vocation 
(Foreign), Ltd. (1932), 48 T. L. R. 525. 


PART XVIII. SECT. 7, SUB-SECT. 2.— 
B. 


t I. - — .} — An action against dis* 
charged bkpts. tor return of the price 
of a bond Sc damages for misrepresenta- 
tion prior to the bkpcy. win not be 
dismissed unless the bkpt. can show 
that the claim was one provable under 
•eot. 104 of Bkpoy. Aot & was not 
released by discharge within soot. 
J47 Cl> (6 ).— Boland v. Johnson, 
JlgM) 1 D. L. R. 672 ; O. R. 108.— 


R. 672 ; O. R. 108.- 


PART XVUI. SECT. 7, SUB-SECT. 2.— 

D. 

sL Liability for necessaries— Medical 
expenses.}— Held : debtor’s discharge 
did not free him from liability to pay 
for necessaries whloh Included medical 
expenses. — Re Reynolds, [1924] 4 
D. L.R.104: 5 C. B. R. 60.— CAN. 

«m. .1— Bkpoy. Act, s. 147 id), 

has no application to the supply of a 
retail grooer by a wholesale grooer. or 
to the supply of groceries to a lumber- 
man for use in camp. — Re Blades. 


[19331 1 D.LR. 473.— CAN. 

sp. Liability to reimburse surety .] — 
K. was surety for payment of a debt 
due by G. to D. G. applied to be 
declared insolvent Sc in due course G. 
was discharged. D. then sued K. Sc 
got a decree against him. Thereafter 
K. sued G. for recovery of the amount 
whloh he bad been compelled to pay : — 
Held: the order of discharge was a 
bar to the suit. — Gakoadhab v. 
Kanhai (1928). 1. L. R. 60 All. 606.— 
IND. 
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Part XIX. — Statement of Affairs and Discovery of Property 

^460. Add . Annotation : — Apld. R. v. Tuttle (1929), 

410 L. T. 701. 


5475. Citations /—For " 24 Q. B. D. 406 ” read 
44 24 Q. B. D. 466.” 

5475a. Letter returned marked 

“ gone away.”] — Bkpt. cannot escape service 
of an order of the ot» by leaving his last known 
address, & there is nothing in 1914 Act, nor 
in Bkpoy. Rules, to say that a registered 
letter which does not reach debtor is not good 
service. Where, therefore, a copy of cm 
order that bkpt. should attend at a specified 
time A place for his adjourned public 
examination, had been sent by registered 
letter A returned through the post, marked 
“ gone away,” a warrant was ordered to be 
issued for his arrest. — Re Levy (1924), 68 
Sol. Jo. 419; sub nom. Re Levy, Ex p. 
Official Receiver, [1924] B. A 0. R. 19, 
D. 0. 

6482. Add . Citation: — sub nom. Re Temple, 
Ex p. Temple, 2 Rose, 22. 

5495a. .] — The object of the 

public examination of debtor is not merely to 
obtain a full A complete disclosure of his 
assets A the facts relating to the bkpcy. in 
the interests of his creditors, but is also for 
the protection of the public ; A debtor is not 
entitled to refuse to answer questions put to* 
him at his public examination on the ground 
that by so doing he may incriminate himself. 

In the course of his public examination 
debtor refused to answer a question on the 
ground that he might thereby incriminate 
himself. On the case coming on before the 
judge he interviewed debtor in his private 
room A on his return into ct. stated (1) that 
he was not satisfied that an answer to the 
question would result in further assets or 
secure rights for the creditors, A (2) that he 
was satisfied that there were serious personal 
reasons why it would be to debtor’s detriment 
to answer the question in public .• — Held : 
neither of the reasons given by the judge for 
declining to order debtor to answer the 
question was a sufficient reason. — Re Paget, 
Exp. Official Receiver, [1927] 2 Oh. 85 ; 
98 L. J. Oh. 377 ; 137 L. T. 309 ; 43 T. L. R. 
455; 71 Sol. Jo. 489; [1927] B. A C. R. 
118, C. A. 

Annotation .-—Apld. Re Jawett, [19291 1 Ch. 108. 

549$b. Answers disclosing secret 

formulas for manufacturing proprietary 
articles.]— Re Keene, No. 5811a, post 

5496. For ” All matters considered on ’ 

application for discharge ” read “ 

All matters considered on application 

for discharge.” 

Add.' Annotations : — Folld. Re Paget, Ex p. 
Official Receiver, [1927] 2 Oh. 85. Apld. 
Re Jawett, [1929] 1 Oh. 108. 

5499a. Questions as to loss of 

property.] — Held : though the words “ with 
intent to deceive or to defraud ” were absent 
from 1914 Act, s. 157 (1) (c), the jury had still 
to consider whether deft, knowingly A with 


intent to deceive or to evade the Act either 
made statements that were unsatisfactory in 
the sense that they were untrue or grossly 
exaggerated or intentionally evasive, or made 
statements without caring whether they were 
true or not.— R. v. Phillips (1921), 85 J. P. 
120 . 

5499b. Questions in the public 

interest.] — In Nov. 1927, the debtor, who had 
practically no capital of his own, suffered 
judgment for an Injunction A costs for selling 
lamps in infringement of a patent. In 
Aug. 1928, the debtor was adjudicated bkpt. 
on the patentees’ petition for non-payment 
of those costs. At his publio examination on 
Oct. 19, the bkpt., who was admittedly still 
dealing in electrical goods, on being asked by 
the registrar where he had obtained the lamps 
that he sold when he was in business, refused 
to answer the question : — Held : as it was 
not clear that the disclosure of the source of 
supply might not lead to the disclosure of 
further assets, e.g. claims to commission or 
otherwise, or might not be in the public 
interest, by enabling the supply of infringing 
lamps to be stopped at its source, the bkpt. 
must answer the question. — Re Jawett, 
[1920] 1 Oh. 108 i 98 L. J. Oh. 7 ; 140 L. T. 
176 ; ri928J B. A C. R. 78. 

5505. Add. Annotations : — Refd. Re Paget, Ex p . 
Official Receiver, [1927] 2 Oh. 85; Re Jawett, 
[1929] 1 Oh. 108. 

5506a. Issue of subpona to produce docu- 

ments.] — Re Wilson, Ex p. Debtor, [1980-7] 
B. A 0. R. 23. 

5512. Add. Annotation : — Apld. Re National Bene- 
fit Assurance Co., [1931] 1 Ch. 40. 

5519. For existing paragraph read — 

“ The jurisdiction conferred on the ct. by 
1883Act, s. 27, to order that any person, who 
if in England would be liable to be brought 
before it under the sect, shall be examined 
in Scotland or Ireland, “ or in any other place 
out of England,” must be read with some 
limitation A does not extend to places abroad 
which are not within the jurisdiction of the 
British Crown.” 

5523a. After discharge.] — The power given 

to the ct. by 1914 Act, sect. 25, to order the 
attendance for examination of the bkpt. A 
persons capable of giving information re- 
specting the bkpt., his dealings or property 
is not limited to the duration of the bkpcy., 
but survives the effective discharge of the 
bkpt. — Re Coulson, Ex p. Official Re- 
ceiver (Trustee), [1934] Oh. 46 5 103 

L. J. Oh. 31 ; 150 L. T. 5 ; 77 Sol. Jo. 749 ; 
[1933] B. A 0. R. 173, 0. A. 

5548. Add. Annotation : — Reid. Re Gregory, Ex p. 
Norton, [1935] Oh. 65. 

6562. Add. Annotation : — Refd. Re Gregory (1934), 
50 T. L. R. 492. 

5562a. A s to compromise of proceedings 

between bankrupt A third party.] — W., who 
had deposited with the debtor bonds of the 
value of £30,000 A shortly before his death 


9 ART XIX. SECT. 4. SUB-SECT. 1. 
e 1. Order not made ex parte .} — 


An ex 


• to examino a Jodsr- | Morrison v. Uxtlbly (1984), 49 B. 0. R. 

Jbtor will be set aside, aTit 287.— CAN. 
be made only on notice,— I 
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4867. Add. Annotation : — Retd. Re Barley, [1923] 
1 Oh. 177. 

4860. Add. Annotations : — Consd. Re Barley, [1923] 
1 Ch. 177 ; Re Muscovitch, Exp. Muscovitch, 
[1939] Oh. 094. 

4869. Add. Annotations : — Consd. Re Barley , [1 923] 
1 Ch. 177 ; Re Muscovitch, Ex p. Muscovitch, 
[1939] Ch. 094. 

4878. Add. Annotation : — Consd. Re Barley, [1923] 
1 Oh. 177. 

4876. Add. * Annotations : — Consd. Re Muscovitch, 
Ex p. Muscovitch, [1939] Ch. 694. Refd. Re 
Barley, [1923] 1 Ch. 177. 

4878a. .] — Rule 132 of the Bkpcy. Rules, 

1915, provides that : “ Upon entering an 

appeal, a copy of the notice of appeal shall 
forthwith be sent by the applt. to the 
Registrar of the ct. appealed from, who shall 
mark thereon the date when received & 
forthwith file the same with the proceedings.” 

On Oct. 21, 1938, an order was made by 
the county ct. of Cardiff & Barry, under whiqh 
applts/ discharge from bkpcy. was sus- 
pended for six months. Applts. entered an 
appeal on Oct. 25. Applts. sent a copy of 
the notice of appeal in time to be effected on 
Oct. 28 in Cardiff : — Held : the copy of the 
.notice of appeal had not been sent “ forth- 
with ” within the meaning of r. 132. — Re 
Muscovitch, Ex p . Musco\ itch, [1939] Ch. 
094 ; [1939] 1 All E. R. 135 ; 100 L. T. 184 ; 
55 T. L. R. 304 ; 83 Sol. Jo. 154, C. A. 


4888. Add. Annotation : — Consd. Re Barley, [1923] 
1 Ch. 177. 

4894. Add. Annotation : — Refd. Re Barley, [1923] 
1 Oh. 177. 

4901a. Two receiving orders — Separate 

appeals.] — Where receiving orders have been 
made in two separate cts. & appeals are 
presented against each, the Ct. of Appeal will 
in a proper case dispense with security for 
costs in one of the appeals . — Re Debtor 
[1934-5] B. & C. R. 212, C. A. 

4907a. Appeal by Poor Person.] — 

On an appeal by a poor person from the 
dismissal of a motion in bkpcy., the deposit 
pursuant to Bkpcy. Rules, r. 131, must be 
paid before the appeal is . entered. The 
exception of bkpcy. proceedings in R. S. C., 
Ord. 10, r. 22, is imported into r. 31 f . — Re 
Debtor (1932), 74 L. Jo. 291. — 0. A. 

4910. Add. Annotation : — Consd. Re Debtor (No. 
29 of 1931), [1934] Ch. 280. 

4911. Add. Annotation : — Consd. Re Debtor, Peti- 
tioning Creditor v. Debtor (No. 29 of 1931] 

. (1933), 102 L. J. Ch. 348. 

4914a. Point not taken in court below.] — 

Re Debtor (No. 10 of 1922), Ex p. The 
Debtor, No. 875a, ante. 


Sect. 10. — OTHER CASES. 

4970a. Appeal from county* court — Documents to 
be supplied.] — Practice Note, [1932] W. N. 
172 ; 174 L. T. Jo. 40. 


Part XVIII. — Order of Discharge. 


To statutory cross-reference adds — “ See t also , Bkpcy. (Amendment) Act, 1914 (c. 7), s. 1.” 


4996a. Discretion of court to hear creditor.] — 

Re Burn, Dawson v. McClellan (No. 2), 
No. 1900b, ante. 

5028. Add. Annotation : — Consd. Re Kutner, [1921] 
3 K. B. 93. 

5085a. Payment of money in consideration of — 
Void.]— A., an insolvent, having petitioned 
the ct. for the relief of insolvent debtors to be 


discharged out of custody ; & having been 
brought up before that ct. to be examined, 
was opposed by B., a creditor, & remanded 
to a future day. Before that day arrived, 
C., who acted as the attorney of A., in con- 
sideration of B.’s withdrawing his opposition 
to A.’s discharge, undertook that B. should 
be the sole assignee of A.’s estate, & should 
receive £100 out of it within three weeks 


4855 iv. .1— Re Webber (No. 2), 

[1931] 4 D. L. R. 244.— CAN. 


4855 v. .] — The judge Bitting In 

bkpoy. from whose decision an appeal 
was taken to the Appeal Ct. under 
sect. 174 of the Bkpoy. Act has power, 
under s. 163 (5) of the Act, to extend 
the time limited by Bkpoy. Rule 72 
for applying to a judge of toe Supreme 
Ct. or Canada for special leave to 
appeal to this ct., under sect. 174 (2), 
from the Appeal Ct.’s decision. — lie 
Smith 8c Hogan, Ltd., Industrial 
Acceptance Oorpn., Ltd., 8c Cana- 
dian Acceptance Corpn., Ltd. v. 
Canada Permanent Trust Co., [19311 
S. C. H. 652.— CAN. 


4868 1. Grounds for extending time — 
Necessity for special circumstances. ] — Re 
McKinnon's, Ltd. (No. 2), [1935] 1 
W. W. R. 248.— CAN. 


PART XVII. SECT. 8. 


*.} — Upon appeals to this 
■' the tariff which 


a 1. . 

ot. In bkpcy. matters ' 

applies Is that provided for In the 
Rules ot this ct., 8c contained in Form I. 
Bet out in the sohed. thereto ; & the 
costs of said application for leave 
should be taxed according to that 
tariff, 8c not according to the tariff 
prevailing in the bkpoy. cts. The 


Judge hearing said application was not 
empowered to adjudicate otherwise. — 
Re Oolongs, Ex p. Oolltngs & 
Murphv (No. 2), [1936] S. C. R. 613 ; 
1 D. L. R. 409.— CAN. 

•k. Jurisdiction of Court of Appeal 
of British Columbia. J— ’ The above ct. 
when acting as an appeal ct. in bkpcy. 
has complete jurisdiction over costs. — 
fteKwoNO Tai Chong Co. (Assignment 
of) (1922), 65 D. L. R. 132; [1922] 2 
W, w. R. 229 ; sub nom. Canadian 
Credit Men’s Trubt Abbocn., Ltd. v. 
Jang Bow Keb & Yin Shee, 31 
B. C. R. 40.— CAN. 


PART XVIII. SECT. 8, SUB-SECT. 1, 

5013 1. Whose interests court must 
consider — I*vblic interests .) — On con- 
sidering the applioation of a debtor tor 
his discharge under Bkpcy. Act. regard 
must be had not only to the interests 
of bkpt. & his creditors, but also to the 
interests of the public . — Re Sceptre 
Hardware Co.. [1923] 1 D. L. R. 
1201 ; [1923] 1 W. W. R. 966 ; 3 
C. B. R. 734.— CAN. 

5014 I. Bankrupt.} — Re JONES, 

[1926] N. Z. L. R. 318. — N.Z. 

d i. Reasons of trustee's report]— 

Be McKenzie (Man.), [1926] 4 dTl.R. 
210.— CAN. 




d ii. .] — lie Frederick, [1939] 

1 W. W. It. 221.— CAN. 

5018 ill. .1— It is the policy 

of the Legislature that normally an 
insolvent on giving up the whole of his 
property should be a free man again. 
But in considering an application by an 
insolvent for bis discharge the ct. must 
have regard to the interest of the com- 
munity at large. Where the insolvent 
has preyed on the public & is still likely 
to ao so If freed from insolvency, & 
during his insolvency has disregarded 
the interests of bis creditors & has 
deliberately withheld information from 
the Official Assignee which it was his 
duty to disclose, the ct. should refuse 
to grant him a discharge. — E. A. 
Mamsa v. M. E. Majid (1931), I. L. R. 
9 Ran. 333.— IND. 


PART XVIII. SECT. 3, SUB-SECT. 8. 

II. .1 — The granting or refusing 

of a discharge to a bkpt. or the imposi- 
tion of terms with respect to it are 
matters for the exercise of judicial dis- 
cretion : therefore an appellate ot. 
will hesitate to interfere with an order 
made upon reasonable grounds, bnt it 
may moderate the conditions imposed 
if they appear too onerous . — Re 
Lobkl, [1929] 1 D. L. R. 986; 1 
W. W. B. 386 ; 38 Man. L. B. 48 ; 10 
G. B .R. 350. — CAN. 
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from bis appointment : — Held : this agree- 
ment was contrary to the policy of the 
insolvent act, & therefore void. — Murray v. 
Beeves (1828), 8 B. & G. 421 ; 2 Man. & By. 
K. B. 423 ; Dan. & LL 161 ; 108 E. B. 
1099 ; sub nom. Murray v. Bbid, 6 L. J. 
O. S. K. B. 348. 


Annotations: — Apld. Hall v. Dyson (1852), 17 Q. B. 785. 
Oonsd. Levita’s Claim, (1894) 3 Ch. 365. Retd. Gllmour 
e. King (1833), 3 Tyr. 581. 

5036b. .] — An agreement by the attorney 

of an insolvent with one of the creditors, who 
has given notice of opposition to the in- 
solvent’s discharge, to pay such creditor’s 
certain sum pf money in consideration that 
he will withdraw his opposition, is void ; 
such consideration being contrary to the 
policy of the Insolvent Debtors Act, & a 
fraud upon the other creditors, although it do 
not appear that the money is to be paid out 
of the insolvent’s funds. — Hall v. Dyson 
(1852), 17 Q. B. 785 ; 21 L. J. Q. B. 224 ; 
18 L. T. O. S. 63, 223 ; 16 Jur. 270; 117 
E. B. 1481. 


Annotations : — Conad. MoKewan v. Sanderson (1873), L. R. 
15 Bq. 229 ; McKewan v. Sanderson, [18751 L. R. 20 Eq. 
65: Levita's Claim, (1894) 3 Ch. 365. Refd. Hills v. 
Mltson (1853), 8 Exob. 751 ; Lound v. Grlmwade (1888), 
39 Oh. D. 606 ; Kearley «. Thomson (1890), 24 Q. B. D. 
742 ; Windhill L. B. of Health v. Vint (1890), 63 L. T. 366 
5038a. — - ■.] — A bill of exchange given to buy 
off opposition to bkpt.’s last examination & 
the allowance of the certificate : — Held : 
' void ab initio . — Beeves v. Hawkes (1862), 
6 L. T. 63. 


5039a. .] — Held : a fraud on other creditors. 

— Bogers v . Kingston (1825), 2 Bing. 441 ; 
10 Moore, C. P. 97 ; 3 L. J. O. 8. 0. P. 77 ; 
130 E. B. 376. 

Annotation : — Refd. Sweonie t>. Sharp (1826), 12 Moore, 
O. P. 163. 


5039b. .] — Held : the agreement was illegal. — 

Hells v. Mitson (1853), 8 Exch. 751 ; 22 
L. J. Ex. 273; 155 E, B. 1565. 

Annotation : — Refd. Lonnd v. Grlmwade (1888), 39 Ch. D. 

605. 

5039c. S. P. Humphreys v. Welling (1862), 1 
H. & 0. 7 ; S2L.J.EX.33; 6 L. T. 250 ; 168 
E. B. 780. 

5043. Add. Annotations : — Apld. Re National Bene- 
fit Assurance Co., [1931] 1 Ch. 46. Refd. 
Anderson v. Daniel (1923), 93 L. J. K. B. 97. 

5050. Add. Annotation : — Consd. Re Kutner, [19211 
3 K. B. 93. 

5052. After this case add “ See , also , Nos. 1654- 
1657a, ante." 

5093a. Meaning of “debt .”] — Re Boulton 

Brothers & Co., No. 1657a, ante . 

5176. Before this case add, u See, now , Bkpcy* 
(Amendment) Act, 1926 (c. 7), s. 1 (2).” 

5262. Add. Annotation : — As to (2) Refd. Re 
Kutner, [1921] 3 K. B. 93. 

5264a. Condition suspending discharge until 

larger dividend than ten shillings In the pound 

S aid.] — The Ct. of Bkpcy. is not empowered 
y 1914 Act, s. 26, to suspend the discharge 
of a bkpt. until a dividend higher than 10s. 
in the pound — in this case 15s. in the pound — 
has been paid to his creditors . — Re Kutner, 
[1921] 3 K. B. 93 ; 90 L. J. K. B. 1264 ; 125 
* L. T. 458 j 37 T. L. B. 667 ; [1921] B. & 0. B. 
113 ; sub nom. Re Kutner, Ex p. Debtor v. 
Official Beceiver, 65 Sol. Jo. 604, C. A. 

5283. Add. Annotation : — Refd. Re Barley, [19281 
1 Ch. 177. 


PART XVIII. SECT. 5. SUB-SECT. 1.— 
B. 

g !. Insolvency due to world 

conditions after War — No possibility of 
payment of debts.) — He R a fuse (N. 8.), 
[1929] 4 D. L. R. 321 ; 10 C. B. R. 
670.— CAN. 

•p. Bankruptcy arising out of judg- 
ment for personal injuries. ] — In apply* 
ins sects. 142 & 143 of Bkpcy. Act, 
R.S.O., 1927. if the liability for the 
Judgment which brought about the 
authorised assignment arose from cir* 
cumstances for which the assignor 
cannot justly be hold responsible the 
ct. has power to grant a discharge ; 
but if it has arisen from circumstances 
for which he can Justly be held re* 
sponsible there is no power to grant 
an unconditional discharge. A judg- 
ment for personal injuries caused by a 
deliberate assault must be held to 
have arisen from circumstances for 
which the assignor should Justly be 
held responsible . — Be Litz, (1037) 2 
W. W. R. 27 ; 45 Man. L. R. 159,— 
3\N. 


•ART XVIII. SECT. 5, SUB-SECT. 1.— 
C. (b) U. 

5073 li. .1 — The test as 

o whether a debtors book-keeping 
methods are those usual Sc proper in 
;be business carried on by him is 
whether debtor can at any time tell 
.herefrom just bow he stands to his 
assets 8c liabilities . — Re Mordf.n (1 922), 
« D. L. R. 332 ; (19221 1 W. W. R. 
19; 2 C. B. R. 189.— CAN. 

6081 II. -J — Even when a debtor 

lays less than fifty cents in the dollar 
o unsecured creditors Sc has not kept 
iroper books of account, he may obtain 
is discharge if the bkpcy. appears to 
lave been an honest one Sc he produces 
wuonable excuses for his failure to 


keep account books . — Be Covington, 
[1923] 4 D. L. R. 946.— CAN. 


5081 ill. .]— Re Nbwsome (Ont.), 

[1027] 3 D. L. R. 828 ; 8 C. B. R. 279.— 
CAN. 


PART XVIII. SECT. 6, SUB-SECT. 2. 

p (p. 570) i. .] — Discharge 

may be suspended for a frqud not 
connected with the bkpcy . — Re John- 
ston, [1935] 3 D. L. R. 115.— CAN. 

p (p. 570) ii. .1 — Discharge 

may be refused for any fraud & not 
necessarily a fraud within Bkpcy. 
Act . — Re Campbell. [1935] 3 D. L. R. 
233 ; O.R. 303.— CAN. 


r j. Until payment of specified 

dividend.)— On an application by a 
bkpt. for an order of discharge the ct. 
found that the conduct of the debtor 
prior to Sc leading up to the assignment 
bad been characterised by various facts 
of the kind enumerated in sect. 143 of 
the Bkpcy. Act, & refused an immediate 
or unconditional discharge : but, while 
entertaining grave doubts whether 
appet. was entitled to any discharge 
at all, made an order suspending the 
discharge until a dividend of not less 
than 50 cents on the dollar bad been 


paid to the creditors. — Re Run neb 
(Man.), [19281 1 W. W. R. 930.— CAN. 

6238 1. For what period — Not less 
than minimum period— Misconduct .) — 
Re McCormack (Ont.), [192712 D. L. R. 
492 ; 8 0. B. R. 211.— CAN. 


s I. .1 — Debtor had mis- 

represented his financial position for 
the purpose of obtaining credit. The 
ct. fixed the time for discharge at three 
years from the date of the order. — 
Be Toteshen, [1 9241 1 D. L. R. 588 ; 
[19241 1 W.W.R. 107 ; 34 Man. L. R. 
125.— CAN. 


PART XVIII. SECT. 6, SUB-SECT. 3. 

g 1. Order for payment out of 

salary .] — In exorcising tne discretion 
given him by sect. 142 (1) of Bkpcy. 
Act, R. S. C., 1927, with respect to the 
salary of a bkpt. a judge in bkpcy. 
should not make the fulfilment of an 
order against the debtor’s salary a 
condition of his discharge unless ft Is 
clearly established that the salary is 
more than what the debtor noeds for the 
support of himself & his family. — 
Mason v. Canadian Bank of Com- 
merce, [1932] 1 W. W. R. 373.— CAN. 


5209 Ui. .J— Where the 

assets of the assignors, a partnership, 
were not equal to fifty cents in the 
dollar on their unsecured liabilities, Sc 
tho ct. was not fully satisfied with 
explanations on oertain matters given 
by a partner asking for his discharge, 
an order was made for his disoharge 
on his consenting to judgment against 
him. — Re Sceptre Hardware Co., 
[1023] 1 D. L. II. 1201 ; [19231 1 

W. W. R. 966 ; 3 C. B. R. 734.— CAN. 


5269 iv. 


~] — Re Fletcher 


& Fletcher (Sask.^, [1930) 1 D. Ju. R. 


218; 11 
W. W. R. 175.— CAN. 


70 ; [1929] 3 


PART XVIII. SECT. 5, SUB-SECT. 4. 

p i. .] — Grounds for refusing 

discharge — extravagance, etc . — lie 

Lkqer Sc Hay eh, [1939] 1 D. L. R. 
808.— CAN. 


PART XVIII. SECT. 6. 

g I. Creditor without notice of 

insolvency .) — The ct„ on the applica- 
tion of a creditor, annulled the com- 
position order 8c the disoharge St made a 
receiving order . — Re MoBlat, Ex p. 
Maaon, [19241 4 D. L. R. 307 ; 5 
O. B. R. 81.— CAN. 


49 



Omm 5884*— S457. English and Empire Digest Supplement. 


5824a, Jurisdiction of eourt to vary order for pay- 
ment for benefit of orediton.j — On Dec. 15, 
1020, an order was made for the discharge 
of a bkpt. subject to a period of suspension 
Sc without prejudice to an order to be made 
under Bkpcy. Act, 1914;, s. 51 (2). That 
order was made two days later & provided 
for the payment by the bkpt. out of his income 
to the Official Receiver as trustee of an annual 
sum for the benefit of the creditors in the 
bkpcy. It was afterwards held that this 
order for payment had terminated on the 
discharge becoming effective. On an applica- 
tion by the Official Receiver for a rehearing of 
the application for a discharge Sc the variation 
of the order of discharge, the Registrar directed 
a rehearing Sc at the rehearing varied the order 
of discharge by making it subject to a con- 
dition for payment of an annual sum (later 
to be increased) to the Official Receiver for 
distribution among “ the creditors in the 
bkpcy.* * until they had received 10s. in the 
£: — Held: (l) there was jurisdiction under 
sect. 108 (1) of the Act to rehear the applica- 
tion for a discharge Sc vary the order of dis- 
charge in the manner stated, although the 
discharge had previously become effective Sc 
-the original condition ceased to operate ; 
(2) the expression “ the creditors in the 
bkpcy.** had a clear meaning although the 
'debtor was by his discharge released from his 
antecedent liability to pay them ; (8) on the 
merits the variation of the original order of 
discharge was properly made. — Re Debtor 
(No. 940 of 1920), [1939] Ch. 489 ; [1939] 
1 All E. R. 735 ; 108 L. J. Oh. 225 ; 100 
' L. T. 349 ; 55 T. L. R. 479 ; 83 8oL Jo. 275, 

a a. 

5828. Add. Annotations Refd. Re Gffiott*s Settle- 
ment, Cliattock v. Reid, [1934] 1 Ch. 97 ; lie 
Warren, Wheeler v. Mills, [1938] 2 All E. R. 
331. 

5852a. Illegal agreement with creditor— 

Debt not revived.] — ■ Tabram v . Freeman 
(1834), 4 B .Sc Ad. 887 ; 2 Or. & M. 451 ; 4 
Tyr. 180; 3 L. J. Ex. 135 ; 110 B. R. 090. 

Annotation: — Bald. Wilkin v. Manning (1854), 9 Exoh. 575 # 

5864a. Liability under annuity deed.] — Douglas 
v . Smith (1849), 13 Jur. 294. 

5867. Add. Citation ; — sub nom. Re Merchant 
Traders* Ship, Loan Sc Insurance Assocn., 
Em p. Chappell, 19 L. T. O. S. 29. 


5880. Add. Annotation :~^Refd. Holmes v. Watt, 
[1935] 2 K. B. 300. 

5887* Add. Annotation: — Refd. Dewe v. Dewe, 
Snowdon v. Snowdon, [1928] P. 118. 

5387a. On forfeiture clause — Conditional dis- 
charge.] — (1) The discharge from bkpcy. of 
a life tenant with the common form protected 
life interest, such discharge being conditional 
on his paying a sum of money, does not have 
the effect of putting an end to the operation 
of the forfeiture clause if the money has not 
in fact been paid. 

(2) Where there is a trust of a fund under 
the terms of which the trustees are bound to 
apply the income of the fund in a particular 
way on a given future contingency, the person 
who takes the income as a result of that trust 
on the happening of the contingency is a 
person who nas an interest of a land which, 
but for the forfeiture clause, is capable of 
vesting In his trustee In bkpcy. — Re Clark, 
Clark v. Clark, [1920] Oh. 833 ; 95 L. J. Ch. 
325 ; 135 L. T. 000 ; 70 Sol. Jo. 344; [1920] 
B. Sc 0. R. 77. 

5895. A dd. Annotation : — Consd. John v. Mendoza, 

* [1939] 1 K. B. 141. 

5897. Add. Citations /—Bail Ot. Oas. 161 ; 17 

Jur. 105. 

5899a. Revives debt.] — Hatt v. Verdier (1770), 
2 Wm. Bl. 724 ; 96 E. R. 425. 

5399b. S. P. Best v . Barker (1782), 8 Price, 
533, n. ; 140 E. R. 1280 ; sub nom. Best v. 
Barber, 3 Doug. K. B. 188. 

Annotations : — Gonfd. Wilson v. Kemp (1815), 3 M. & S- 
595. Ajkld. Sweenie v. Sharp (1826), 12 Moore C. P. 163- 
Raid. Blaokbourn v. Ogle (1820), 8 Prloe, 526; Drew v . 
Jefferies (1820), 8 Price, 531. 

5402a. S. P . Horton v. Moggridge (1818), 6 
Taunt. 503 ; 128 E. R. 1154. 

5424a. S. P. Turner v. Schombbrg (1745), 2 
Stra. 1233 ; 93 E. R. 1152. 

Annotation : — Mid. Bailey c. Dillon (1759), 2 Burr. 736. 

5424b. S. P. Wilson v. Kemp (1816), 3 M. Sc 8. 
695 ; 105 E. R. 733. 

Annotations : — N.P. Blackboum t>. Ogle (1820), 8 Prioe 
526. Gonad. Re Ganderer (1822), 1 L. J. O. S. K. B. 16 ; 
Peers v. Gadderer (1822), 1 B. & G. 116. 

5455. Add. Annotation : — Refd. Indian Sc General 
Investment Trust v. Borax Consolidated, 
[1920] 1 K. B. 639. 

5457. Add. Annotation : — Consd. Re Vdcalion 
(Foreign), Ltd. (1932), 48 T. L. R. 525. 


PART XVIII. SECT. 7, SUB-SECT. 2.— 
Be 

t I. — -.1 — An action against dis- 
charged bkpts. for return of the prioe 
of a bond Sc damages for misrepresenta- 
tion prior to the bkpoy. win not be 
dismissed unless the bkpt. can show 
that the claim was one provable under 
soot. 104 of Bkpoy. Act Sc was not 
released by discharge within sect. 
147 (1) Cb). — - Boland v. Johnson, 
4] 1D.LR, 672 ; O. R. 108.— 


1934] 


PART XVIII. SECT. 7, SUB-SECT. 2.— 
D. 

tL Liability tor necessaries— Medical 
expenses.) — Held : debtor's discharge 
did not free him from liability to pay 
tor necessaries which included medical 
expenses. — Re Reynolds, (1924] 4 
D.L.R.104; 6 C. B. R- 69.— CAN. 


•m. .} — Bkpcy. Act, s. 147 (d), 

has no application to the supply of a 
retail grooer by a wholesale grocer, or 
to the supply of groceries to a lumber- 
man tor use In camp, — Re Blades. 


[1933] 1D.LR. 473.— CAN. 

sp. Liability to reimburse surety .) — 
K. was surety tor payment of a debt 
due by G. to D. G. applied to be 
declared insolvent Sc in due course G. 
was discharged. D. then sued K. Sc 

r s decree against him. Thereafter 
sued G. for recovery of the amount 
which he had been oompelled to pay : — 
Held : the order of alsoharge wsa a 
bar to the suit. — Ganoadhar v . 
Kanhai (1928), I. L. R. 60 All. 606.— 
IND. 
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Part XIX. — Statement of Affairs and Discovery of Property 

*460. Add , Annotation : — Apld. E. v. Tuttle (1929), 

410 L. T. 701. 


5475. Citations .-—For “ 24 Q. B. D. 406 ** read 
" 24 Q. B. D. 466.” 

6476a. — Letter returned marked 

“ gone away.* H — Bkpt. oannot escape service 
of an order of the ct. by leaving his last known 
address, A there is nothing in 1914 Act, nor 
in Bkpoy. Rules, to say that a registered 
letter which does not reach debtor is not good 
service. Where, therefore, a copy of an 
order that bkpt. should attend at a specified 
time A place for his adjourned public 
examination, had been sent by registered 
letter A returned through the post, marked 
“ gone away,** a warrant was ordered to be 
issued for his arrest. — Re Levy (1924), 68 
Sol. Jo. 419; sub nom. Re Levy, Ex p. 
Official Receiver, [1924] B. A 0. R. 19, 
D. 0. 

6482. Add . Citation: — sub nom. Re Temple, 
Ex p, Temple, 2 Rose, 22. 

5495a. .] — The objeot of the 

public examination of debtor is not merely to 
obtain a full A complete disclosure of his 
assets A the facts relating to the bkpcy. in 
the interests of his creditors, but is also for 
the protection of the public ; A debtor is not 
entitled to refuse to answer questions put to 
him at his public examination on the ground 
that by so doing he may incriminate himself. 

In the course of his public examination 
debtor refused to answer a question on the 
pound that he might thereby incriminate 
himself. On the case coming on before the 
judge he interviewed debtor in his private 
room & on his return into ct. stated (1) that 
he was not satisfied that an answer to the 
question would result in further assets or 
secure rights for the creditors, & (2) that he 
was satisfied that there were serious personal 
reasons why it would be to debtor’s detriment 
to answer the question in public :—Held : 
neither of the reasons given by the judge for 
declining to order debtor to answer the 
question was a sufficient reason. — Re Paget, 
Exp, Official Receiver, [1927] 2 Oh. 85 ; 
90 L. J. Oh. 877 ; 137 L. T. 309 ; 43 T, L. R. 
455; 71 Sol. Jo. 489; [1927] B. A 0. R. 
118, C. A. 

Annotation : — Apld. Re Jawett, [1929] 1 Ch. 108. 

5495b. Answers disclosing secret 

formulas for manufacturing proprietary 
articles.] — Re Keene, No. 5811a, post, 

6496. For “ All matters considered on 

application for discharge*’ read “ 

All matters considered on application 

for discharge.** 

Add. Annotations : — Folld. Re Paget, Ex p. 
Official Receiver, [1927] 2 Oh. 85. Apld. 
Re Jawett, [1929] 1 Oh. 108. 

6499a. Questions as to loss of 

property.] — Held : though the words “ with 
Intent to deceive or to defraud ** were absent 
from 1914 Act, s. 157 (1) (e), the jury had still 
to consider whether deft, knowingly A with 


intent to deceive or to evade the Act either 
made statements that were unsatisfactory in 
the sense that they were untrue or grossly 
exaggerated or intentionally evasive, or made 
statements without caring whether they were 
true or not. — R. v . Phillips (1921), 85 J. P. 
120 . 

5499 b. Questions In the public 

Interest.] — In Nov. 1927, the debtor, who had 
practically no capital of his own, suffered 
judgment for an injunction A costs for selling 
lamps in infringement of a patent. In 
Aug. 1928, the debtor was adjudicated bkpt. 
on the patentees’ petition for non-payment 
of those costs. At his public examination on 
Oct. 19, the bkpt., who was admittedly still 
dealing in electrical goods, on being asked by 
the registrar where he had obtained the lamps 
that he sold when he was In business, refused 
to answer the question : — Held : as It was 
not clear that the disclosure of the source of 
supply might not lead to the disclosure of 
further assets, e,g, claims to commission or 
otherwise, or might not be in the publio 
interest, by enabling the supply of infringing 
lamps to be stopped at its source, the bkpt. 
must answer the question. — Re Jawett, 
[1929] 1 Oh. 108 ; 98 L. J. Oh. 7 ; 140 L. T. 
170 ; ri028] B. A 0. R. 78. 

5505. Add. Annotations : — Refd. Re Paget, Ex p» 
Official Receiver, [1927] 2Ch. 85; Be Jawett, 
[1929] 1 Oh. 108. 

5506a. Issue of subpmna to produce docu- 

ments.] — Re Wilson, Ex p. Debtor, [1936-7] 
B. & 0. R. 23. 

5512. Add. Annotation : — Apld. Re National Bene- 
fit Assurance Co., [1931] 1 Ch. 46. 

5519. For existing paragraph read — 

“ The jurisdiction conferred on the ct. by 
1883Act, s. 27, to order that any person, who 
if in England would be liable to be brought 
before it under the sect, shall be examined 
in Scotland or Ireland, 41 or in any other place 
out of England,” must be read with some 
limitation A does not extend to places abroad 
which are not within the jurisdiction of the 
British Crown.” 

5523a. After discharge.] — The power given 

to the ct. by 1914 Act, sect. 25, to order the 
attendance for examination of the bkpt. A 
persons capable of giving information re- 
specting the bkpt., his dealings or property 
is not limited to the duration of the bkpcy., 
but survives the effective discharge of the 

, bkpt. — Re Coulson, Ex p. Official Re- 
ceiver (Trustee), [1984] Ch. 45 ; 103 

L. J. Oh. 31 ; 150 L. T. 6 ; 77 Sol. Jo. 749 ; 
[1933] B. A C. R. 173, C. A. 

5548. Add. Annotation : — Refd. Re Gregory, Ex p. 
Norton, [1935] Ch. 66. 

5562. Add, Annotation : — Refd. Re Gregory (1934), 
50 T. L. R. 492. 

5562a. As to compromise of proceedings 

between bankrupt A third party.] — W., who 
had deposited with the debtor bonds of the 
value of £30,000 A shortly before his death 


PART XIX. SECT. 4. SUB-SECT. 1. 
o i. — — Order not made ex parte .] — 


An ex parte order to examine a Judg- 
ment debtor will be aet aside, aslt 
should be made only on notice. — 
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Morrison e. Mulry (1984), 49 B. 0, R. 
287.— CAH. 
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had made a demand for their return to him 
with which the debtor refused to comply, 
died on July 12, 1030. On Feb. 23, 1031, 
the exors. of W.’s will brought an action 
against the debtor claiming the return of the 
bonds. In Nov. 1931, pltfs. discovered corre- 
spondence which disclosed the fact that the 
debtor had made proposals to W. for obtain- 
ing for him an honour from His Majesty, & 
they communicated this to deft.’s solrs. On 
Jan. 14, 1032, a compromise of the action 
was arranged between counsel under which 
the debtor consented to return the value 
of the bonds, & by Jan. 1933, this was in fact 
done. On May 23, 1933, the debtor was 
adjudicated bkpt. In the bkpcy. N., one of 
W.’s exors. & the surviving pltf. in the 
action, was, under 1914 Act, s. 25, summoned 
to give evidence & produce documents relat- 
ing to the deposit of the bonds with the bkpt. 
N. was asked whether, after reading the 
correspondence between W. & the bkpt., 
he understood that the transaction related 
to some trafficking in honours. On the 
advice of his counsel N. refused to answer the 
question. The matter was accordingly re- 
ported by the registrar to Clauson, J., who 
on June 11, 1934, made an order directing 
N. to answer the question. On appeal : — 
Held : as the compromise was not impugned 
by any documents, materials or evidence 
before the ct. & thus stood good & binding, it 
would not be right to compel an answer from 


the witness in respect of a matter to which 
he was not primd facie shown to be a party 
or privy. The ct. must deem the witness 
capable of giving information on some 

S ounds that appeared to have a foundation. 

ought not to lend itself to a mere fishing 
inquiry based upon the trustee’s hope to 
build up some case as to which there was 
before the ct. no information showing that 
the witness was implicated. — Be Gregory 
(Maundy), Ex p. Norton, [1936] Ch. 65 ; 
78 Sol. Jo. 550 ; sub nom. Re Gregory 
(Maundy), Trustee v . Norton, 104 L. J. Oh. 
1 ; [1934] B. & C. R. 165 ; sub nom . Be 
Gregory (Maundy), Ex p . Norton v. 
Trustee, 162 L. T. 68, C. A. 

5591a. Admission of indebtedness-r-Need not be in 
writing.] — An admission of indebtedness is 
not required to be in writing before the ct. 
can make an order for payment under 1914 
Act, sect. 25 (4). Where the application for 
an order is made by the trustee it need not 
be verified by affidavit. — Re Parren, Ex p . 
Trustee, [1933] B. & 0. R. 170. 

5591b. Application for order for payment — 

How made.] — Re Barren, Ex p. Trustee, 
No. 5591a, ante. 

5634. Add. Annotation : — Refd. Re Gregory (1934), 
50 T. L. It. 492, C. A. 

5649. Add. Annotation : — Refd. Re Gregory (1934)» 
50 T. L. R. 492. 


Part XX. — Property Available for Distribution amongst 

Creditors. 


5684. For the words “ Admission or rejection of 
proofs.] — See, generally , Part VIII., ante ,” 
following this case, read 44 Admission or 
rejection of proofs, see, generally , Part VIII., 
ante.” 

5696. Add. Annotation : — Refd. Re Wethered, 
Ex p. Salaman,, [1926] Ch. 167. 

5738a. Definition of property — 1914 Act, s. 167 
— What included — Passport.] — A passport 
Issued by the British Passport Office on behalf 
of the Secretary of State for Foreign Affairs 
to a person who afterwards becomes bkpt. 
is the property of the Crown & not the 
44 property ” of the bkpt. within above sect., 
& where a bkpt. has passed his public examina- 
tion & has not been guilty of any misconduct 
& desires to go abroad to earn his living the 
ct. will, in a proper case, direct the passport 
to be banded to the bkpt . — Re Suwalksy, 


Suwalsky v. Trustee & Official Receiver, 
[1928] B. & 0. R. 142. 

5747. Add. Annotations : — Refd. Re Webb (Smith- 
field, London), [1922] 2 Ch. 369 ; A.-G. v. 
Jackson (1932), 48 T. L. R. 261. 

5749. Add. Annotations : — Consd. Re Debtors (No. 
771 of 1920) (1926), 43 T. L. R. 9. Expld. 
Re Fredericke & Whitworth, Ex p. Hibbard, 
[1927] 1 Ch. 253. 

5754. Add. Annotations : — Apld. Re Collins, [1925] 
Ch. 556. Distd. Bariev. Hemsworth R. D. C. 
(1928), 44 T. L. R. 605. Refd. King v. 
Michael Faraday & Partners, Ltd., [1939] 2 
All E. R. 478. 

5760. Add. Annotations : — Consd. Re Debtors (No. 
771 of 1926) (1926), 43 T. L. R. 9. Expld. 
Re Fredericke & Whitworth, Ex p. Hibbard, 
[1927] 1 Ch. 253. 


PART XX. SECT. 2. 

b 1. Trustee ignorant o f existence 

of property. 1 — Daft, in replevin pleaded 
property In himeelf. He had assigned 
all h!s property to trustees tor the 
benefit of his creditors, hut kept 
possession of the goods In question, & 
the trustees did not know of their 
existence : — Retd: the genera] pro- 
perty in the goods passed to the 
trustees. — McIntosh ©. Hastings 
(]865), 11 N. B. R. (6 AU.) 234.— CAN. 


5689 1v. Registered fudg- 

ment as security for loan.}— A Judgment 
by confession given by a person who 
is at the time solvent as security for a 


present advance of money & recorded 
to bind lands under Nova Scotia 
Registry Act, R. S., 1900 (o. 137), 8. 16, 
Is a valid security as against the 
authorised assignee under an assign- 
ment In bkpoy. subsequently made. — 
Re Rhodbnizer Estate & Nova 
Sootia Trust Co., (19231 1 D. L. R. 
1055 : 56 N. S. R. 179.— CAN. 

5713 v. .1 — The authorised trus- 

tee is not entitled to possession or 
oontrol of any property by lien agree- 
ments for store fixtures Sc fittings 
purchased by debtor, especially if 
nothing has been paid on account of 
such purchases, k bkpt. has no 
official interest in the property. — 
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Re Altotib & Cliius (1921 ). 63 D. L. R. 
346 ; 55 N. S. R. 64.— CAN. 

5713 vi. Lease granted to bank- 

rupt free of rent — Stipulation that lease 
not seizable by creditors.) — Held: the 
property could not be used for the 
benefit of bkpt.’s creditors. — L eoault 
v. Dufresnk (1922), 66 D. L. R. 136. — 
GAN. 


ti. .1 — As an assignment 

only vests the property of debtor in 
the assignee subject to the rights of 
secured creditors, it can only affect 
the equity of redemption in the 
property. — W hite & Co. c. The 
Ionia 11922), 69 D. L. R. 84 ; 20 
Exch. C. R. 327.— CAN. 



VoL V.— Bankruptcy. Cases 5700a— 6805 


5760a. Money paid In compliance with subse- 

quent bankruptcy notloe.l — Re Debtors (No. 
771 of 1926), No. 923a, ante . 

5761. Add Annotation: — Held. Re A Debtor, 
[1928] Oh. 199. 

5766. Add. Annotation : — Consd. Lipton v. Bell, 
[1924] 1 K. B. 701. 

5766a. .] — A debtor made certain 

payments to the solrs. who were acting for 
him in bkpcy. proceedings. One payment 
was made before the receiving order was 
made, & two payments were made for the 
purpose of prosecuting an appeal against the 
receiving order, including £20 in respect of 
security for costs. The appeal was dismissed 
& the trustee sought to recover from the 
solrs. the whole of the payments made to 
them by the debtor after the date of the 
receiving order & so much of the first pay- 
ment as exceeded the amount properly 
applicable to the costs & disbursements of the 
bankruptcy proceedings : — Held : the sums 
claimed by the trustee were properly recover- 
able. — Re Pollock, Official Receiver v. 
Haslip, Jackson, [1936] 3 All E. R. 167 ; 166 
L. T. 632; 63 T. L. R. 47; 80 Sol. Jo. 916; 
[1936-7] B. & 0. R. 24. 

5769. Add. Annotation : — Reid. Re Gunsbourg, 
[1920] 2 K. B. 426. 

5769a. Costs after date of receiving 

order.] — The ct. will not extend the practice 
of allowing a solr. acting for a debtor to 
retain, as against the trustee in the bkpcy., 
moneys bond fide paid by the debtor for costs 
of resisting the bkpcy. proceedings, so as to 
apply to moneys paid to him by the debtor 
after the date of the receiving order for costs 
of an appeal against it. — Re Debtor (No. 
490 of 1935), [1937] Ch. 92 ; 106 L. J. Ch. 
193 ; 166 L. T. 234 ; [1936-7] B. & 0. R. 
192. 

5775a. .] — On Sept. 20, 1917, debtor trans- 

ferred his assets, including certain furniture, 
to a co. formed by him. On Sept. 27 he com- 
mitted an act of bkpcy. upon which a petition 
was presented on Oct. 8, & a receiving order 
was made against him on Oct. 24, followed 
by an adjudication on Dec. 12. After 
the date of the receiving order part of the 
furniture was sold by the co. to a bond fide 
purchaser for value without notice, by whom 
it was resold to another purchaser in the 
same position. On Feb. 3, 1919, the transfer 
of Sept. 20, 1917, was held to be fraudulent 
& void & an act of bkpcy., & the co. was 
ordered to deliver to the trustee all the pro- 
perty comprised in that sale. The value of 
the property having been found by the 
registrar, a further order was made against 
the co. to pay the amount of that value to 
the trustee. No payment having been made 
under that order the trustee claimed to 
recover the furniture or its value from the 
ultimate purchaser : — Held : the title of the 


trustee related back to the act of bkpcy. of 
Sept, 20, 1917, & neither the original nor any 
subsequent transferee could establish any 
title as against the trustee. — Re Gunsbourg, 
[1920] 2 K. B. 426 ; sub nom. Re Gunsbourg, 
Ex p. Trustee, 89 L. J. K. B. 725 ; [1920] 
B. & 0. R. 60 ; sub nom . Re Gunsbourg, 
Ex p. Cook, 123 L. T. 353 ; 36 T. L. R. 485 •, 
64 Sol. Jo. 498, 0. A. 

Annotations : — Apld. Re Dombrowski, Ex p. Trustee (1923 ) 
92 L. J. Ch. 415. Reid. Re Simms, [1930] 2 Ch. 22. 

5775b. .] — Bkpt., when he was hopelessly 

insolvent, transferred his business to a one- 
man co., which was an act of bkpcy. Subse- 
quently the two resps. advanced £1,000 each 
& received four debentures of £250 each 
respectively containing a charge on the under- 
taking & assets of the Co. Resps. had no 
notice of the fact that the transfer to the co. 
was a fraudulent conveyance within 1914 
Act : — Held : although resps. were bond fide 
purchasers for value without notice, as the 
transfer was an act of bkpcy. to which the 
title of the trustee related back, the trustee 
was entitled to the assets so transferred as 
property divisible amongst the creditors of 
bkpt. — Re Dombrowski, Ex p . Trustee 
( 1923), 92 L. J. Oh. 415 ; [1923] B. & O. R. 32. 

Annotation : — Reid. Re Simms, [1930] 2 Ch. 22. 

6776. Add. Annotation : — Refd. Re Gunsbourg, 
[1920] 2 K. B. 426. 

5776a. Whether fraction of day regarded.] — 

In order to make out an act of bkpcy. by lying 
in prison for two months, the whole of the 
day of arrest may be taken into the account. 
But a portion of the day maybeconsidered 
for the purpose of showing a valid act to have 
been done by the bkpt. before the bkpcv. 
Goods of the bkpt. having been delivered to 
a purchaser on the day on which the bkpt. 
went to prison, & paid for the next dav, the 
payment will be defeated by the relation of 
the act of bkpcy., by lying in prison for two 
months, to the day of the arrest. — SAUNDER- 
son v. Gregg (1821), 3 Stark. 72 ; 171 E. R. 
771, N. P. 

Annotations : — Consd. HIU e. Parnell (1829), 9 B. & C. 45. 

Reid. Caiman v. Denow (1833), 3 L. J. C. P. 65. 

5785. Add. Annotation: — Refd. Re Debtor, Ex p, 
Petitioning Creditors (No. 5 of 1932) (1932). 
101 L. J. Ch. 372. 

5786. Add. Annotations : — Consd. Re Gunsbourg. 
[1920] 2 K. B. 426. Refd. Re Simms, Ex p. 
Trustee, [1934] Ch. 1. 

5786a. Fraudulent transfer to private oompany.] — 

— Re Simms, No. 696a, ante. 

5798. To the cross-reference before this case add 
4 ‘ see , also , County Courts, Vol. XIII., p. 
498, No. 488.” 

5604. Add. Annotation : — As to { 1) Consd. Bombay 
Official Assignee Shroff (1932), 48 T. L. R. 
443. 

5805. Add. Annotation : — Refd. Lipton v. Bell, 
[1924] 1 K. B. 701. 


PART XX. SECT. 3, SUB-SECT. 2. 

an. Under Canadian Bankruptcy 
Act.} — The English Acte & the Canadian 
Act distinguished as to the time to 
which the trustee's title relates back. — 
He Cohen Sc Mahlin, Canadian 
Credit Men's Trust Assoc n., Ltd. 
r. Sptvkk (Alta.). [1926] 3 D. L. R. 
942 ; [19201 3 W. W. R. 34 ; revsd* 
[1927] 1 D. L. R. 677; £1927] 1 


W. W. R. 162; 22 Alta. L. U. 487; 8 
C. B. R. 23.— CAM.* 


PART XX. SECT. 4, SUB-SECT. 1.— E. 

so. Money placed in bank to credit of 
bankruptb^Hdd: the bank conld not 
apply the moneys to satisfy debtor's 
liability to the bank, it being a fraudu- 
lent preference. — Re Lonqmork. Ex p. 
Royal Bank Sc Rider, [19231 2 
D. L. R. 873 ; 3 C. B. R. 818.— CAN. 


g i. Money from sale of chattels — 
Bold under void bills of sale.) — The ct. 
made an order for payment to the 
official assignee of the value of the 
chattels seized Sc sold by the money- 
lender. — Turnbull’s Estate ( Offi- 
cial Assignee of) v. Goldstein (1921), 
29 C. L. R. 377 : 21 S. R. N. 8. W. 
695 ; 38 N. S. W. W. N. 170.— AUS. 

am. Money paid in ciroumstances 
giving bankrupt no right of recovery 
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6807a* Balanot of sequestrator’s aeeonnt In 
registry .] — Be Little Hallingbury, Essex 
(1887), 1 Ourt. 666 } 168 E. R* 196. 

5811a* Secret formulas for manufacturing 

proprietary articles.] — Debtor, against whom 
a receiving order had been made, had carried 
on business in the manufacture Sc sale in 


England, France & America of certain pro- 
prietary articles made according to secret 
formulas invented by him & his brother 
with whom he was in partnership. In his 
public examination he was required to dis- 
close these formulas in writing to his trustee. 
The debtor Sc his brother had each of them 
agreed not to disclose the secret. Upon the 
dissolution of the partnership bkpt. retained 
the assets Sc goodwill of the business in 
England & America, while his brother con- 
tinned to carry it on in France. The formulas 
had never been committed to writing. Bkpt. 
refused to disclose them on the ground that 
they existed only in his brain as the result 
of his skill Sc capacity, Sc that to disclose 
them would be a breach of his agreement 
with his brother s — Held : the formulas were 
part of the goodwill Sc assets of his business, 
Sc he was bound to communicate them to his 


. trustee. — Re Keene, [1922] 2 Oh. 476 ; 91 
L. J. Oh. 484 ; 127 L. T. 881 j 88 T. L. R. 
068 ; 66 Sol. Jo. 608; [1922] B. & C. R. 
* 103, 0. A. 


5881a* Life Interest In remalnter.] — Re Silber’s 
Settlement, Public Trustee v. Silber, 
[1920] W. N. 77. 

5826a. .] — Re Clark, Clark v. Clark, No. 

6387a, ante. 

6827, Add. Annotations : — Apld. Re Nelson, Norris 
v. Nelson (1918), [1928] Oh. 920, n. Retd. Re 
Evans, Public Trustee v. Evans, [1920] 2 Oh. 
304 ; Re Smith, Public Trustee v. Aspinall, 
[1928] Oh. 916. 

6881* Add, Annotations : — Apld. Re Nelson, Norris 
v. Nelson (1918), [1928] Oh. 920, n. Retd. Re 
Evans, Public Trustee v. Evans, [1920] 2 
Oh. 304 ; Re Smith, Public Trustee v . Aspinall, 
[1928] Oh. 916. 

5836. Add. Annotation : — Retd. Re Clark, Clark 
v. Clark, [1926] Ch. 833. 


6888a. Termination of protective trust — Trustee 
Act, 1925 (c. 19), s. 88 — Debt owed to estate — 
Application of Income for maintenance.] — A 
testatrix guaranteed her son’s loan account 
at a bank. She then made a will appointing 
him one of her exors. & giving him a legacy 
of £100 Sc a protected life interest in the 
income of her residuary estate. She then 
guaranteed the son’s overdraft on his current 
account. On each occasion the son charged 
his estate & interest in a public-house to 
secure such sum as testatrix might be called 


upon to pay. The estate of testatrix was 
about to be called upon to pay a earn of over 
£6,000. The. son after the death of testatrix 
executed a deed of assignment for the benefit 
of his creditors '.---Held : (1) the fact that 
testatrix required security for the repayment 
of the debt after the execution of her will 
showed an intention not to release the debt, 
Sc the son was liable to the estate in the 
amount which would have to be paid to the 
bank; (2) notwithstanding that the debt 
or some part might remain unpaid, the 
trustees of the will were entitled to pay in 
their discretion such part of the income as 
they might think necessary for the son’s 
maintenance & support. — Re Bisbr’s Will 
Trusts, Fogg v. Eastwood, [1937] 1 All 
E. R. 244. 

5845* Add. Annotations : — Refd. Re Nelson, Nor- 
ris 17. Nelson (1918), [1928] Oh. 920, n. ; 
Re Evans, Public Trustee v. Evans, [1920] 
2 Oh. 304 ; Re Smith, Public Trustee v. 
Aspinall, [1928] Oh. 915. 

5850. Add. Annotations : — Consd. Re Forder, Bor- 
der v. Forder, [1927] 2 Oh. 291. Refd. Re 
Evans, Public Trustee v. Evans, [1920] 2 Oh. 
304. 

5861. Add. Annotation : — Dlstd. Re Forder, Forder 
v. Forder, [1927] 2 Oh. 291. 

6855. Add. Annotations : — Dlstd. Re Balfour’s 
Settlement, Public Trustee v . Official Re- 
ceiver, [1938] 3 All E. R. 259. Held* Rc 
Salting, Baillie-Hamilton r. Morgan, [1932] 
2 Ch. 57. 

5858. Add. Annotation : — Consd. Re Wombwell 
(1921), 37 T. L. R. 625. 

5859a. Of property partly of bankrupt & 

partly of third party — Good to extent of third 
party’s property.] — Bkpt. was entitled to 
reversionary interests in certain property 
subject to mtges. then vested in his father, 
& before his bkpcy. he joined with his father 
in executing a settlement in which provision 
was made that the son’s interest should 
determine in the event of his bkpcy. : — Held : 
bkpt. was to be treated as settlor of the 
equity of redemption & therefore the pro- 
vision for forfeiture on bkpcy. was void to 
that extent, but as to the father’s mtges. 
bkpt. was not the settlor, Sc therefore the 
provision for forfeiture was valid to that 
extent. — Re Wombwell (1921), 126 L. T. 
437 ; 87 T. L. R. 626 ; sub nom. Re Womb- 
well, Ex p. Trustee, [1921] B. Sc O. R. 17. 

6861a. In mortgage — Whether void as against 
bankruptcy laws*] — A provision in a mtge. 
to the effect that, if the mtgor. is made bkpt., 
a larger sum shall be paid to the mtgee. 
than would have been paid had the mtgor. 
not been made bkpt., is void, as being in 


Held : the assignment did not vest the 
moneys so paid in the trustee. — 
Saltb* 6 c Arnold, Ltd. v . Dominion 
Bank (1985)768 D. h. R. 757 ; [1933] 
3 W. W. R/S80. — CAN. 

•d. Money supplied to provide bail 
for bankrupt.} — Held : the money never 
was the property of bkpt. — Morris v, 
Kune, Demers, Garnishee (1933). 
88 D. L. R. m ; * O. B. ft. 521. — 0AM. 

| l. M<met Ukes£m paid to nUcitor. 
by former trustee.) — The ofc. ordered the 
•olrs.* bin to be retaxed Sc a reference 
to be made to inquire into the validity 
of the solrs.* retainer. — Be Bryant 


■f. Money from sale by lender of 
securities for loan— Customer's securities 
wrongfully deposited with lender by 
bankrupt.) — Clrotunstanoes In which : — 
Held: the money so paid to the 
trustee belonged to the customer. — 
Be Thompson, Sons Sc Oo., Newton v. 
Hamilton. [1927] 1 D. L. R. 948; 
[1987) 1 W.W.R. 308 ; 36 Man. L. K. 
312.— OAK. 

PART XX. SECT. 4, SUB-SECT. 8, — A. 

sp. " Future rights " — What or*.]— 
Future rights in Bkpoy. Act, s. 174. 
means legal rights & not commercial 
advantages. — Be Ditchburn Boats Sc 
Aircraft (1936), Ltd., [1938] 3 
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D. L. U. 751.— CAN. * 

PART XX. SECT. 4, SUB-SECT. 2.— 
D. (a). 

5646 lit .1— -A., by wlU. 

Inherited property which was declared 
by the will to be unsaleable, but he 
was given power to dispose of it : — 
Held: A. oould not assert the Tin- 
sel sable quality of bis property in 
bkocr. p r ocee d ings. — Or a i o «. Ken- 
nedy ( 1933$r68 D?5rit78 ; 8C.B.R. 
636.— CAN. 

e i. Clause forfeiting deposit on 

lessee's bankruptcy.}~R s Abraham 

KfiviSHt 1841 ri8M) • 
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contravention of the bkpcy. lews, & the 
security held by the mtgee. will be, notwith- 
standing such provision, a security lor the 
amount actually advanced & no more. — 
Re Johns, Worrell v. Johns, [1028] 1 Oh. 
737 5 07 L. J. Oh. 346 ; 180 L. T. 333 ; 72 
Sol. Jo. 486 ; [1028] B. & 0. B. 50. 

5865. Add. Annotation: — Gonad. Be Wombwell 
(1021), 87 T. L. B. 625. 

5867. Add. Annotation: — Gonad. Bombay Official 
Assignee v. Shroff (1032), 48 T. h. B. 443. 

5860. Add. Annotation: — Gonad. Bombay Official 
Assignee v. Shroff (1032), 48 T. L. B. 443. 

5870. Add* Annotation : — Apld. Be Johns, Worrell 
o. Johns, [1028] Oh. 737. 

5872. Add. Annotation: — Gonad* Be Griffiths, 
Jones v. Jenkins, [1026] Oh. 1007. 

5884. Add. Annotation: — Gonad. Be Griffiths, 
Jones v. Jenkins, [1926] Oh. 1007. 

5885. Add. Annotation : — Reid. Be Clark, Clark v- 
Clark, [1926] Oh. 833. 

5800. Add. Annotation: — Gonad. Be Griffiths, 
Jones v. Jenkins, [1926] Oh. 1007. 

5894a. Income taken by trustees after breach 

of trust.] — By a settlement made bv N. H. B., 
dated Oct. 27, 1894, the income or a settled 
fund was payable to N. H. B. for his life or 
until he should “do or suffer something 
whereby the same or some part thereof 
would through his act or default or by opera- 
tion or process of law or otherwise if belonging 
absolutely to him become vested in or pay- 
able to some other person or persons,” with a 
discretionary trust over. In the years 1933 
to 1936 the then, trustee of the settlement 
advanced to N. H. B., at his request, various 
sums out of the corpus of the trust fund, 
amounting in all to about £1,400. On 
Aug. 17, 1937, the then trustees of the settle- 
ment asserted their right to retain the income 
of the fund in order to make good the breach 
of trust. On Aug. 26, 1937, N. H. B. filed 
his petition in bkpcy. & was adjudicated 
bkpt. : — -Held : as the trustees of the settle- 
ment had asserted their right to retain the 
income before the date of the bkpcy., the 
discretionary trust had come into force & 
nothing passed to the trustee in bkpcy. 
In re Brewer's Settlement, [1890] 2 Ch. 503 ; 
5 Digest 650, 5865, distd . — Re Balfour’s 
Settlement, Public Trustees v. Official 
Receiver, [1938] Ch, 928 ; [1938] 3 All E. R. 
259 ; 107 L. J. Oh. 429 ; 159 L. T. 83 ; 54 
T. L. B. 895 ; 82 Sol. lo. 493. 

5897. Add. Annotation : — Dlstd. Be Forder, Forder 
v. Forder, [1927] 2 Ch. 291. 

5898. Add. Annotations : — Conid. Be Forder, For- 
der v. Forder, [1927] 2 Oh. 291 ; Be Walker, 
Public Trustee i\ Walker, [1939] 3 All E. R. 
902. Reid. Be Evans, Public i Trustee v. 
Evans, [1920] 2 Ch. 304. 

5899* Add. Annotation : — Gonad* Be Griffiths, 
Jones v. Jenkins, [1920] Ch. 1007. 

5802a. 44 On bankruptcy or until he suffered any 
act or tiring or any event happened whereby 
he would he deprived of right to reoetve In* 
come ** — Order of Probate Court setting apart 
whole income for children of beneficiary.] — 
In 1887* 0. settled the proceeds of property 


as to the income upon himself for life deter- 
minable on his bkpcy. or until he suffered any 
act or thing or any event happened whereby, 
if payable to him absolutely, he would be 
deprived of the right to receive the income or 
any part thereof. By an order in 1895 after 
the dissolution of O.’s marriage, it was 
ordered that the trustees should set apart 
the whole of the income of the settled funds 
which was then payable to him, & apply it 
for the children of the marriage until majority. 
0. became bkpt. in 1904, & his youngest child 
attained twenty-one in 1910 : — Held : the 
above order was an aot or event antecedent to 
his bkpcy. by which O.’s interest in the whole 
income was determined for a substantial 
riod, 8c a forfeiture took plaoe at the time 
e order was made, & nothing passed to the 
trustee in bkpcy. — Be Oarew’s Trusts, 
Gelubrand v . Carew (1910), 103 L. T. 
658 ; 55 Sol. Jo. 140. 

5905. Add. Annotation Consd. Be Forder, Forder 
v. Forder, [1927] 2 Ch. 291. 

5908. Add. Annotation : — Conid. Be Griffiths* 
Jones v. Jenkins, [1926] Oh. 1007. 

5909a. “ Shall do some aot ” whereby Inoome 
would be assigned — Authority to pay Income 
to trustee of composition scheme — No notifica- 
tion of authority to trustee.] — B. was entitled 
to the income of one-third share of the residuary 
estate of testatrix unless 8c until he should be 
or become bkpt. or should do or suffer some 
act or thing whereby such share of income 
should be wholly or partially assigned, 
charged or incumbered or until he should 
die, whichever event should first happen, A 
from & after his death or bkpcy. or the doing 
or suffering such act as aforesaid such share 
& the income thereof should be held upon 
trust for hlsissue. Shortly after the death 
of testatrix B. entered into a scheme for 
composition with his creditors, 8c he then 
signed an authority to the trustees of testa- 
trix’s will 44 until further notice ” to pay to 
the trustee under the scheme 44 the income 
now due or to accrue due ** to B. from her 
estate. It appeared that there had been no 
communication by B. to the trustee of the 
scheme for composition concerning the 
authority given to the trustees of the will 
until after these proceedings had been taken 
in the matter : — Held : in these circum- 
stances the authority given to the trustees 
of the will did not operate as a good equitable 
assignment of B.’s interest in testatrix's 
estate 8c did not work a forfeiture thereof, 
inasmuch as in the absence of communication 
concerning the authority, the same remained 
simplya bare authority which was revocable. 

<• — Re Hamilton, FitzGboroe v. FitzGeorge 

(1921), 124 h. T. 737, 0. A. 

5918* Add. Annotation : — Refd* Be Forder, Forder 
v. Forder, [1927] 2 Oh. 291. 

5916. Add. Annotation : — Conid. Be Forder, For- 
der v. Forder, [1027] 2 Ch. 291. 

5918. Add. Annotation .—Refd. Be Gillott’s Settle- 
ment, Ohattock v. Reid (1933), 175 L. T. Jo. 
400. 

5920. Add. Annotation ; — Gonad. Be Griffiths, 
Jones v . Jenkins, [1926] Ch. 1007. 
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5922. Add , Annotation: — Dlstd. Re Griffiths, 
Jones v. Jenkins, [1926] Oh. 1007. 

5922a. “ By any deed or document anticipate* 
charge, assign, or otherwise dispose of ” — 
Debtor presenting bankruptcy petition.] — 
Held: the forfeiture clause had not taken 
effect. — Re Griffiths, Jones v . Jenkins, 
[1926] Oh. 1007; 95 L. J. Oh. 429; 136 L. T. 

57 ; 70 Sol. Jo. 735 ; [1926] B. & 0. R. 56. 

5924. Add, Annotation: — Expld. Re Forder, For- 
der v . Forder, [1927] 2 Oh. 291. 

5925. Add, Annotation: — Consd. Re Forder, For- 
der v . Forder, [1927] 2 Oh. 291. 

5931. Add, Annotations : — Consd. Re Forder, Forder 
v, Forder, [1927] 2 Oh. 291 ; Re Walker, 
Public Trustee v. Walker, [1939] 3 All E. R. 
902. Refd. Re Evans, Public Trustee v, 
Evans, [1920] 2 Ch. 304. 

5932. Add, Annotation : — Apld. Re Evans, Public 
Trustee v, Evans, [1920] 2 Oh. 304. 

5932a. Bankruptcy before death of testator.1 

— Testator directed that if an annuitant 
should become bkpt. or insolvent he should 
forfeit the annuity : — Sernble : such a direction 
applied only to future events, & no forfeiture 
would be incurred by an insolvency during 
.testator’s lifetime. — Re Draper (1888), 57 
L. J. Oh. 942 ; 58 L. T. 942 ; 36 W. R. 783. 

Annotation : — Folld. Re Strange, Lamb v. Boss! Leu (1016), 

60 Sol. Jo. 640. 

5982b. “ Until he shall forfeit ame in case of 
bankruptcy 99 — Existing bankruptcy known to 
testator.]— Evans, Public Trustee v, 
Evans, No. 5936a, post, 

5933. Add, Annotation : — Refd. Re Forder, Forder 
‘ v. Forder, [1927] 2 Ch. 291. 

5934. Add. Annotation : — Refd. Re Forder, Forder 
v. Forder, [1927] 2 Ch. 291. 

5935. Add. Annotations: — Apld. Re Forder, Forder 
v, Forder, [1927] 2 Ch. 291. Refd. Re 
Walker, Public Trustee v. Walker, [1939] 3 
All E. R. 902. 

5935a. Bankruptcy at & after determination 

of prior life interest — Annulled after Income 
payable.] — B. was bequeathed an interest 
during his life in the income of testator’s 
residuary estate, & by his will testator 
directed that, if any beneficiary thereunder 
should become bkpt., such beneficiary should 
forfeit his share which should thereupon de- 
volve as provided for in the event of his 
death. Testator died in 1910 & on Apr. 16, 
1914, B. was adjudicated bkpt. On Doc. 14, 
1925, B.’s life interest fell into possession, 

& on Apr. 7, 1926, he procured the annul- 
ment of his bkpcy. Between Dec. 14, 1925, 

& the date of the annulment the trustees 
received income in respect of the residuary 
estate, but dealt only with such part as did 
not include the income in respect of B.’s 
interest, no payment being made in respect 
of that by them j — Held : as after Dec. 14, 
1925, the trustees received sums in respect of 
the income of testator’s estate which they 
could have been asked to hand over to the 
trustee in the bkpcy. of B. before the annul- 
ment of his bkpcy., there existed something 
upon which tne forfeiture could operate, 
the test being whether there was any actual 
inoome of the share which could be treated 
by the trustees as payable to, or retained for, 
or appropriated for, the residuary legatee, A 
the annulment was not in time to prevent the 
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operation of theforfeiture clause. — Re Forder, 
Forder v, Forder, [1927] 2 Oh. 291 ; 96 
L. J. Ch. 314 ; 137 L. T. 638 ; [1927] B. A O. R. 
84, 0. A. 

Annotation : — Consd. Re Walker, Public Trustee v. Walker, 
[1839] 3 All E. K. 902. 

5936. Add. Annotations: — Apld. Re Forder, Forder; 
v, Forder, [1927] 2 Ch. 291. Refd. Re Evans, 
Public Trustee v. Evans, [1920] 2 Ch. 304. 

5936a. “ Unless he attempts to become bankrupt ” — 
k Whether applicable to bankruptcy in invltum 
or generally.]— Testator, by his will dated 
Dec. 21, 1911, devised & bequeathed his real 
& personal estate to his trustees upon trust 
to sell & convert with power to postpone, & 
proceeded : “ Out of my estate I desire my 
trustees to pay to my son H. an annuity of 
£156 to be paid monthly, unless he attempts 
to assign it or to become bkpt. In these 
events it shall be entirely optional with my 
trustees to pay him the annuity, my wish & 
intention being that the money is to be for 
his personal use to keep him from want. If 
they think his conduct or circumstances 
4 deserves or requires it, I authorise them to 

* increase the annuity to £260 per annum, 

payable as & on the condition stated.” 
Testator then directed that the residue of the 
income of his estate should be paid to his 
wife during her life or widowhood, & that 
after her death or remarriage it should be 
applied for the maintenance of his daughter 
until she attained the age of twenty-five 
years, & that upon her attaining that age 
the whole of the residue of his property 
should be given to her. By a codicil to his 
will, dated Sept. 10, 1918, testator devised 
two freehold farms to his son H. for the term 
of his life or “ until he shall do some act to 
effectuate a sale or mtge. thereof or which 
shall forfeit the same in the case of bkpcy.,” 
in either of which events the farms were to 
fall back into & form part of his residuary 
estate. Testator died on Sept. 13, 1918, 
leaving his widow, his daughter, & his son H. 
surviving. On Nov. 3, 1911, a receiving 
order had been made against H. on a creditor’s 
petition, the act of bkpcy. being the failure 
to comply with a bkpcy. notice, & on Nov. 24, 
1911, he was adjudged bkpt. Testator, made 
his will & codicil with knowledge of these 
facts. On Jan. 22, 1919, H. obtained his 
discharge, but his creditors had not been 
paid in full, & the bkpcy. had not been 
annulled. On a summons taken out by the 
trustees for the determination of the ques- 
tions whether the legacy given to H. by the 
will had become forfeited by his bkpcy., & 
whether the freeholds devised to him by the 
codicil belonged to him or formed part of 
the residuary estate : — Held: (1) the words 
“ unless he attempts to become bkpt.” in 
the will must be read in their strict gram- 
matical sense & as bo read did not apply to 
a bkpcy. in invitum or bkpcy. generally, & 
therefore no forfeiture of the annuity had 
occurred on which the discretionary trust 
arose, & consequently the annuity was 
payable to the trustee in H.’s bkpcy. ; (2) 
the words of devise in the codicil though 

S braced in words of futurity applied under 
tie doctrine of Trappes v. Meredith, No. 6932, 
ante, to the past bkpcy. of H., A there was 
no principle upon which the ct. would be 
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justified in holding that the doctrine was not 
applicable to legal estates, & consequently 
the devised freeholds had ever since the 
death of testator formed part of his residuary 
estate. — Re Evans, Public Trustee v. 
Evans, [1020] 2 Ch. 804 ; 89 L. J. Ch. 525 ; 
123 L. T. 736 ; 36 T. L. R. 674, C. A. 

Annotation : — Reid. Be Walker, Public Trustee v. Walker. 

[1939] 3 All E. It. 902. 

5936b. “ Become vested or charged ” — Assignment 
of “ whole means & estate.' 9 ] — A testator, 
who died in 1032, bequeathed his residuary 
estate to trustees in trust to pay the income 
thereof to his wife, F. P., for life, & after her 
death to raise thereout a fund the income of 
which, in the events which happened, they 
were directed to pay to F. H. during his life, 
“ if at the time of this present trust taking 
effect in possession no act or event shall have 
happened whereby the life interest ... if 
belonging to him absolutely, would have 
become vested in or charged in favour of 
some other persons or person. ..." A 
discretionary trust in favour of F. H. his wife 
<fc issue was created in the event of failure of 
the trust during his life. In 1933 F. H. being 
temporarily resident in Scotland, though 
domiciled in England, executed a deed assign- 
ing to a trustee for the benefit of his creditors 
“ my whole means & estate, heritable and 
moveable, real and personal, wherever 
situated, now pertaining & belonging or due 
& indebted to me or over which I may have 
any power of disposal or to which I may 
succeed during the subsistence of this trust." 
This deed was never registered in accordance 
with the Deeds of Arrangement Act, 1914 
(c. 47), s. 2. F. P. died in 1936 -.—Held: 

(1) the terms of the deed were wide enough to 
cover the interest of F. H. under the will ; 

(2) inasmuch as on the true construction of 
the deed the law intended to be applied in 
dealing with it was the law of Scotland, 
which did not require registration, it was not 
void for want of registration in accordance 
with Deeds of Arrangement Act, 1914 (c. 47) ; 

(3) accordingly, there had been forfeiture of 
the life interest of F. H. & the discretionary 
trust came into force. — Re Pilkington’s 
Will Trusts, Pilkington v. Harrison, 
[1937] Ch. 674 ; [1937] 3 All E. R. 213 ; 106 
L. J. Oh. 360; 157 L. T. 132 ; 53 T. L. R. 
745 ; 81 Sol. Jo. 459. 

5046a. Time of operation of forfeiture clause — 

Death of testator.] — The testator, who died 
on Nov. 16, 1938, in his will directed his exor. 
“ to pay out of the income of my estate the 
sum of 45250 per annum to my brotner Leonard 
Unett Walker during his life until he shall 
assign charge or otherwise dispose of the said 
income or some part thereof or become bkpt. 
or do something whereby the said income if 
belonging to him or some part thereof would 
become payable to or vested in some other 
persons. Leonard Unett Walker was 
adjudicated bkpt. on Sept. 29, 1937. He 
applied for his discharge, & on Nov. 15, 1938, 
it was ordered that he be discharged as from* 
Dec. 16, 1938 : — Held ; the trustee in bkpcy’s 


title to the annuity would, but for the for- 
feiture clause, have taken effect as on 
Nov. 16, 1938, on which date the annuity 
to Leonard Unett Walker would have vested 
* in him. The forfeiture clause therefore 
operated to prevent the annuity vesting. — 
Re Walker, Public Trustee v. Walker, 
[1939] Ch. 974 ; [1039] 3 All E. R. 902 ; 101 
L. T. 223 ; 55 T. L. R. 1092 ; 83 Sol. Jo. 731. 

5053. Add, Annotation : — Refd. Re Blyth Ship- 
building & Dry Docks Co., Forster v. Blyth 
Shipbufiding & Dry Docks Co., [1926] Ch. 494. 

5058. Add. Annotations: — Consd. Anglo-Baltic & 
Mediterranean Bank v . Barber, [1924] 2 
K. B. 410; Re Harrington Motor Co., Ex p. 
Chaplin, [1928] Ch. 105. Distd. Hood's 
Trustees v . Southern Union General Insce. Co. 
of Australasia, [1928] Ch. 793. Refd. Re 
Harrington Motor Co. (1927), 44 T. L. R. 58J; 
Re Debtor (No. 627 of 1936), [1937] Ch. 156. 

5058a. .] — H., who had taken out a policy of 

insurance in deft. co. against third party 
risks, was involved in an accident whereby 
C. was seriously injured by H.'s motor car. 
C. commenced proceedings against H. for 
damages, but before obtaining judgment H. 
was adjudicated bkpt. & the official receiver 
was appointed the trustee in the bkpey. 
The trustee informed the co., in reply to a 
question put by them, that ho did not 
propose to take any part in C.’s action 
against H. H. subsequently purported for 
an agreed sum to release the co. from their 
liability under the policy to indemnify him 
in respect of any judgment obtained against 
him by 0. Shortly afterwards C. obtained 
judgment against H. for damages for the 
injuries sustained by him. Subsequently 
H. committed a second act of bkpey. & was 
adjudicated bkpt. for the second time, & 
a trustee was appointed. In an action 
brought by the two trustees jointly for a 
declaration (inter alia) that deft. co. were 
liable to indemnify H. & or pltfs. against 
the damages awarded to C. & that the agree- 
ment by which H. purported to release the 
co. was null & void : — held : (1) the benefit 
of the indemnity vested in the trustee under 
the first bkpey., notwithstanding that C.’s 
claim, being one in respect of a tort for which 
judgment was not obtained till after the 
commencement of the first bkpey., was not 
provable in Buch bkpey. ; (2) the benefit 

of the indemnity having vested in the 
trustee in the first bkpev., his right thereto 
could not be affected by any subsequent 
agreement between deft. co. & H. ; (3) the 
trustee in the first bkpey. was not estopped 
by his refusal to take part in C.’s action 

* against H. from asserting his claim against 
deft. co. — Hood’s Trustees v. Southern 
Union General Insurance Co. op Aus- 
tralasia, [1928] Ch. 793 ; 97 L. J. Ch. 467 ; 
139 L. T. 636 ; [1928] B. & 0. R. 95, C A. 

.] — See , now , Third Party (Rights Against 

Insurers) Act, 1930 (c. 25). 

5060. Add. Annotation : — Refd. Banco de Portugal 
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5957 ilL .)— Pitt, in Feb. 1930, 

recovered judgment against deft, in 
respect of injuries sustained on July 14, 

1928, In a collision with a motor lorry 
driven by defL's servant. On Jan. 31, 

1929, deft, assigned “all his real & 


personal estate ” to trustees* for the 
benefit of his creditors, such assign- 
ment being executed as creditor by the 
insurance co. with which be held a 
policy indemnifying him against third 
party risks:— Held: deft/s right to 
indemnity by the insurance co. having 
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arisen prior to the uBsignment, passed 
as a chose In action to the trustee under 
the deed, & pltf. had no legal or equit- 
able right to the Insurance moneys. — 
Smith v. Hokloji, [19301 N. Z. L. 11. 
687.— N.Z. 
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v. W«teriow * Sons, Ltd. (18M), 100 L. J. 
K. B. m. 

001*r Husband surviving wllto.] — In 

the year 1876 a husband dnxdng the lifetime 
of his wife took out a policy on his life with 
an assurance co n whereby, after a recital 
that the assured “ for the benefit of his wife ” 
in pursuance of Married Women’s Property 
Act, 1870 (c. 03), had proposed to the co. 
to effect an assurance on his own life foe £600, 
in consideration of the payment -of the 
premiums during the life or the assured, the 
co. covenanted that the property of the co. 
should be liable to pay to the exors., adminis- 
trators & assigns of the assured the sum of 
£500. In 1018 the wife died, & in 1039 the 
husband died without having married again. 
In 1891 the husband was adjudicated bkpt. 
& obtained his discharge as from Apr. 14, 
1809 : — Held : upon the true construction 
of the policy & Married Women’s Property 
Act, 1870 (c. 08), a 10, the interest in the 
policy moneys vested in the husband A upon 
his adjudication in the trustee in his bank- 
ruptcy subject to the trust in favour of his 
wife which enured for her benefit only if she 
survived face husband ; with the result that 
as she died before her husband A before the 
fund fell into possession, the policy moneys be- 
losMfed A were payable to the trustee in bkpoy. 

* Semble : Married Women*® Property Act, 
1870 (c. 03), a 10, does not enable a husband 
to confer the benefit of the policy upon any 
wife who does not by surviving him become 
his widow . — Be Collies, [1000] 2 Oh. 37 ; 
143 L. T. 320 ; sub nom . Be Oollibr, Ex p. 
'Collier's Executors, 00 L. J. Ch. 241 ; 
E1920J B.AC. R. 173. 

Annotation : — Dttd. Ocarina v. Bon Lite Assnvanoe Society# 

mm oh. i2L 

0852. Add, Annotation : — Held. He Pennington A 
Owen, [1925] Ch. 825. 


8074. Add. Annotation >~DtsML So Wilson, Ma p. 
ftaknaan, The Trustee v. Keith, Prowse 
(1025), 138 L. T. 814. 

k. .] — The bkpt., a married woman, 

was entitled, under a post-nuptial settlement 
made by her husband, a man of considerable 
wealth, to an income of £6,000 per annum , 
free of tax, subject to a restraint upon 
anticipation, &, in the event of her becoming 
discovert, the £5,000 per annum was subject 
to a discretionary trust of which she was one 
of two objects. In Sept. 1930, she presented 
a petition for the dissolution of her marriage, 
& in Aug. 1987, she was adjudicated bkpt. 
An interim order for alimony pendente lUe 
was made, giving her £10 per week pending 
the result of an application of the trustee 
in bkpoy. under 1914 Act, s. 52, for the whole 
or some part of the income of £5,000 per 
annum to be made available for the payment 
of creditors. Upon that application being 
made, the registrar ordered £3,000 per annum 
out of the £6,000 per annum to be paid to the 
trustee. It was contended that it was 
obligatory on the regi str a r in bkpcy. to make 
an order that the whole of the £5,000 per 
annum should be paid to the trustee, as the 
bkpt. had means of subsistence available, 
namely, the obtaining an order from the 
Divorce Ct. for alimony pendente lite or 
maintenance at a higher rate than that 
already awarded : — Held : it could not be 
said that, in the circumstances, the registrar 
had exercised his discretion upon any wrong 
principle. The creditors were not entitled, 
where the husband had provided these 
settlement moneys out of his own money, to 
throw the whole burden of supporting the 
bkpt. on the husband, & the order made 
ought not to be varied. — Re Bowden (Dady), 
Trustee v. Bankrupt, [1937T 4 All E. R. 

; 81 Sol. Jo 


035 ; 54 T. L. R. 219 ; 


Jo. 1038, C. A. 


5081 II. Premium paid by bank* 

rapt .} — Where payments due to a oo. 
i wiring a policy Were not by the 
policy itself expressed to be payable 
anting the lifetime of the assured or 
for seven years at least . — Held : the 
policy was not within the protection 
afforded by Lite Insurance lot, 1908, 
s. 65, A the policy-moneys passed to 
the official assignee of the deceased 
policyholder. — L ondon A Lancashire 
im4J 

lit. 


5961 

before 


Property transferred 
in bankruptcy. 1— A 
hi bkpoy. is not entitled to 
imsumnse on a building burned 

_ie assignment in bkpcy., but 

which stood on land transferred prior 
to the awignment. — Canadcaw Credit 
Men** Trust Assook., Ltd* e. Winni- 
peg Fire Under writers’ Agency 


lv. — Polity effected outside 

jurisdiction *) — Life Insurance Act, 
1998, ri 8 <T <91, JS), protecting Uf& 
insurance pottotw from creditors of the 
assure*, appBCa not only to such 
policies effected .in New Zealand, but 
also bo pouews which have been 
effected in another oountry with a oo. 
not carrying on business m New Zea- 

of his death.— As Lyon, Lyon 
PtUKiKJ TRUEim [1984] N. 2. L. 
m; L. R. 987 ; Siffi* 

Public T buw be v. Lyon, [14381 A Ct 

m* p. e.— N.X. 

5967 U. In aotion of tarLb- 

Damages for personal Injuries do not 
vest In the trustee In bkpoy* — Be 


B. 


D. L. R. 


Hollister (Ont.), [1998] t 
707 : 7 0. B. R. 829 j — OAR. 

h I. Sumo due by won of 
closed by spet 


Transactions closed by special resoh 
of Stock Exchange. J—Sums which have 
become due, in the ordinary course 
of business from one certified broker 
to another, by way of differences in 
respect of Stock Exchange transactions 
entered into between the parties as 
members of the Bombay Natfrc" Share 
A Stock Brokers’ Association, form part 
of the estate of the creditor broker, 
whioh passes to his assignee in the ease 
of his Insolvency, und er Presidency 
Towns Insolvency Act (HI. of 1909), 
ss* 17 A 59 . — KLautoshiwo Talyabe- 
hak v. Bax GulalB (1998). X. la B. 98 
Bom. 508. — IND. 

b U. Sums due from bankrupt com- 
mission agent— Right to recover from 
principal* — Subject to rights of third 
yart&b - Where oommteriett ag ent s ihed 
incurred ttebility oo briudt of thetar 
principals, who had agreedto indemnify 
them, A the agents having subsequently 
gone into liquidation, official ttffitidatosv 
sued the principals for the amount of 
liability : — Held: he could 

said amount even th< 

having gone Into liq 

actually paid thetas . __ — 

Jamal A son* %. Gopal Pu«sg ffCT AM 
(1998), L L. K. WOalb. m.— HO. 


Bights under contract — ■ Cwy 

Jon before receiving order J—Setd r 

the trustee in bkpcy. had so rights 
under the contract in rim n am e of 
bkpt, it having been UpT oan- 
obIISl— Its BmxdM Taxi Qo- JJ* p. 


•r. Proceeds of company* assets— 
Said by directors — To discharge personal 
guarantees of directors .1 — Held: the 
fcttnMtttfem was not fraudulent. — Re 
United Exhibitor*, [1995] 3D.LR 
448; 5 O. B. B. 779^-CAN. 


st Gratuity _ _ 
Held : a gratuity 


employer .] — 
Is promised 


w> D€ pain oy a rauw»y w., a* 
discretion, to its employee, afc tbe con- 
clusion of his service, is not in the 
nature of a recoverable debt but is 
only a gift which is not completed 
until It has passed out of the hands of 
the donor, A cannot therefore toe seised 
toy the creditor. — S ecretary or State 
9. Jakuna Da a (1992), I. L. R. 11 
Pat. ASA — BID. 

FART XX. SSCT. 4, 8UB-6EUT. 8.— B. 

sv. P rocee ds of onto — JWB of sale 
given by husband \ to wifo—To secure 
loan by wife.}— Held : the proceeds 
derived from reaffmtion of the security 


act of bkpcy., but 

toetere actual affindteatten, wees money 
lent to the husband by the wife for the 
purpose of his trade or business at the 

N. Z. L. R. 558.—1LZ. 

sw. ChaUOsinwdms^kpomomionof 
hu s ba nd O ven afjpmf.}--BetS: the 
onus waa an the owe te neove that they 
were her Vtopetir.—Re MoElland* 
Estate, [lifSTi D. L. R. 396 ; 3 

a b. r. w.— uah. 

n. Money tent lohuaband for b usiness 
of a tmrim* oapted by kfar Js 

BMUoah MSmJA.* 


ss 
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609i». la lriah Fiat ftato — In pomstlon a! 

Irish crtdltert — Gtalm to Be*,]— where credi- 
tor resident A domiciled %n the Irish Free 
State were in poeeeaaion of chattels belonging 
to an Bnglieh bkpt* on which the creditors 
claimed a lien, which the trustee admitted, 
lor moneys owing to them by the bkpt., the 
Biv. Ot. were of opinion that, as between the 
creditor A the trustee, the creditors were 
e n tit le d to realise their security by the sale 
of the chattels. But, save as aforesaid, the 
ct, refused to make any special order declaring 
a Hen on or directing the sale of the chattels, 
or any order which the High Ct. of the Irish 
Free State could be asked to enforoe by an 
order in aid. — Re Sykb a, Gloohran Stud 
Farm Co. v. Trustee (1932), 101 L. J. Oh. 
298 5 [1931] B. & 0. R. 215, D. O. 

6108. Add. Annotation : — Apld. Anantapadmana- i 
bhaswami v. Secunderabad Official Receiver, ! 
[1933] A. O. 394. 

6111. Add. Annotation: — Coned. Bergerem v. 
Mhrsh (1921), 91 I*. J. K. B. 80. 

6113. Add. Annotation : — Apld. Bergerem v. Marsh 
(1921), 91 L. J. K. B. 80. 

6115a. Bankruptcy abroad.] — Testator by 

his will declared himself to be residing in 
London, A domiciled in England. He subse- 
quently resided in Algiers A carried on busi- 
ness as a coal merchant there until his death. 
On a petition presented by him in his lifetime 
to the ct. in Algiers he was declared bkpt. by 
the French ct. after his death, A a " syndic ” 
was appointed there to whom creditors’ claims 
might be sent. The effect of the order on the 
evidence was to vest in the French “ syndic ” 
the whole of bkpt.’s estate, including assets 
accruing after the commencement of the 
bkpcy. In a subsequent creditor’s adminis- 
tration action in England, K., an English 
creditor, was appointed administrator & after 
a grant of administration with the will 
annexed, proceeded to advertise for creditors. 
The French “ syndic ” now claimed that the 
assets in this country should be transferred 
to him, admitting that if his application was 
successful the costs of administration here 
would have to be deducted : — Held : a bkpcy. 
order having been made by a French ct. of 
competent jurisdiction the “ syndic ” was 
entitled to the whole of the assets whereso- 
ever situate, A these must be handed to him 
after deducting the costs, charges A expenses 
of the administration proceedings here. — 
Re Burke, Kino v. Terry (1919), 54 L. Jo. 
430 ; 148 L. T. Jo. 175. 

Annotation: — ReM. Bergerem v. Marsh (1021), 01 L* J. 

K. B. 80. 

6H5b. .]— In 1913 deft., a domiciled 

Englishman, entered into an hotel partner- 
ship with other persons in Belgium in con- 
nection with the Ghent Exhibition. Deft, 
became tenant of a house in Ghent for a 


period of right months from Apr. 1913, A 
employed clerks A other persons. The 
partaerriiip incurred heavy liabilities, A by 
a decree of the Commercial Ot. at Ghent, 
dated Aug. 9, 1913, the partnership A its 
members were declared to be insolvent pur- 
suant to an article of the Belgian Civil Code. 
The decree was pronounced by the ct. without 
notice to deft., but subsequently, hi accord- 
ance with the recognised procedure, he was 
notified of the decree A appeared by solr. to 
show cause why it should be dissolved. It 
was, however, affirmed by the Ot. of Appeal. 
Pltf., trustee in the bkpcy., brought an action 
in England alleging that deft, was possessed 
of assets within the jurisdiction of the English 
cts. A claiming a declaration that all deft.’s 
assets had become vested In pltf. as trustee : 
— Held: (l) the decree of the Belgian ct. 
was valid inasmuch as deft, had submitted 
to the jurisdiction , (2) the proceedings were 
not contrary to natural justice, inasmuch as 
deft, had been afforded an opportunity of 
being heard ; (3) subject to the decision of 
other issues not before the ot., there should 
be a declaration that pltf. was entitled to all 
the movable assets of deft., wherever situate, 
A to the appointment of a receiver. — 
Bergerem: v. Marsh (1921), 91 L. J. K. B. 
80 ; 125 L. T. 630 ; [1921] B. A O, R. 195. 

6116. For catchword “ Real property In England ” 
read 44 Immovables in England.” 

611 6 a. Bankruptcy abroad.] — Although an 

assignment of a bkpt.’s property to the 
representative of his creditors under the 
bkpcy. law of a foreign country (other than 
Scotland, Ireland, or British India) is not 
A does not operate as an assignment of any 
immovables of the bkpt. situate in England, 
nevertheless an English ot. has jurisdwtic® 
in such case to appoint a receiver to the 
bkpt.’s English property for the benefit of 
his creditors. — Re Koopbrman, [1928] B. A 
0. R. 49 ; 72 Sol. Jo. 400. 

Annotation : — Folld. Re Osborn, Ex p. Trusted (1932), 74 
L. Jo. 134. 

6116b. Bankruptcy outside England — Im- 

movable property in England — Bankruptcy 
in Isle of Man.] — Where a person was 
adjudged bkpt. in the Isle of Man A an order 
was made by that ct. seeking the aid of the 
High Ct. for the purpose of getting in movable 
A immovable property in England for dis- 
tribution in the bkpcy. A the trustee in 
bkpcy. moved the High Ot. to give effect to 
such order pursuant to Bkpcy. Act, 1014 
(c. 59), s. 122 ; — Held : (1) the High Ot. is 
bound to give such assistance as it can, but 
has a discretion as to what assistance it 

* ought to give, A can impose such conditions 
A require such undertakings as it may think 
proper in each particular case ; (2) where 
land in England does not vest in the trustee 


PART XX. SECT. 4, SUB-SECT. 4.— A. 

1 1. Property peart of estate 

of lunatic under care of court .}— Lands 
bring real estate, situate in the Irish 
Free State, devolved upon a person 
as heir-at-law who had been an 
undischarged bkpt. In England since 
the year 1924. The person who died 
po s sesse d of the property had been a 
nmatSe under the care of the ot. m the 
Irish Free State. In the winding up 
of the lunatic** estate by the Chief 
Juatioe in Lunacy the rents of the real 


estate of the lunatic which had accrued 
after her death were claimed respec- 
tively by the ‘Official Receiver In 
England k the Official Assignee In the 
Irish Free State for the benefit of the 
creditors In the respective bkpotes. : — 
Held Ham only effective vesting order 
before the ot. was that made in the 


of the English vesting 
it was competent for 


the Irish 0t., exercising bkpcy. Juris- 
diction, if requested to do so, to make 
that vesting declaration effective.— 
Re Oorbaxlis, [1929] I. K. 260.— IR. 

0108 v. . ] — Land In Canada 

owned by a bkpt. at the .time he Is 

SSH: b k lifTWi I: t 

340.^— CAR. 
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in bkpcy. of another country, the Bkpcy. 
Ct has no jurisdiction to make a vesting 
order, but may appoint the trustee in bkpcy. 
to be receiver of the rents & profits with 
liberty to sell & deal with the ‘proceeds of 
sale as trustee in the bkpcy. or, where 
mtgees. sell, may appoint the trustee in 
bkpcv. to be receiver of the surplus proceeds 
of sale. — Re Osborn, Ex p. Trustee, [1931- 
32] B. & 0. R. 189. 

6121. Add. Annotations : — Consd. King v. Michael 
Faraday & Partners, Ltd., [1939] 2 All E. R. 
478. Retd. Re Wait, [1927] 1 Oh. 606; 
Ditcham v. Miller (1931), 100 L. J. P. C. 177. 

6123. Add. Annotation : — Refd. Earle v , Homs- 
worth R. D. O. (1928), 140 L. T. 69. 

6124. Add. Annotation : — Reid. Earle v. Hems- 
worth R. D. 0. (1928), 140 L. T. 69. 

6126. Add. Annotations : — Apld. Re Collins, [1925] 
Oh. 556. Dlstd. Earle v. Hemsworth R. D. 0. 
(1028), 44 T. L. R. 605. Refd. King v. 
Michael Faraday & Partners, Ltd., [19391 
2 All E. R. 478. 

6128. Add. Annotations; — Apld. Cotton v. Heyl, 
[1930] 1 Ch. 610. Consd. Re Wait, [1927] 
,1 Ch. 606 ; Blakey v. Pendlebury’s Trustees 
(1931), 47 T. L. R. 503 ; King v . Michael 


Faraday & Partners, Ltd., [1939] 2 All E. R. 
478. Retd. Re Williams, Richards v. Wil- 
liams, [1930] 2 Ch. 378 ; Re Gillott’s Settle- 
ment, Chattock v. Reid, [1934] Ch. 97 ; Re 
Warren, Wheeler v. Mills, [1938] 2 All E. R. 
331. 

6128a. 1914 Act, s. 43 — Sales agreement 

between manufacturer & company — To secure 
loan.] — Being short of liquid capital, the 
debtor, who was a manufacturer of furniture, 
approached A. for assistance. A. agreed to 
help him & for this purpose a co. was incor- 
porated' on Sept. 1, 1933, with a capital of 
100 shares of £1 each, of which A. held ninety - 
eight, his clerk one, & the debtor one. On 
the same date the debtor entered into an 
agreement with the co. by which the co. 
agreed to buy for cash goods manufactured 
by him up to a total amount of £7,000, the 
price to be 10 per cent, less than the prices 
that any of certain specified customers had 
agreed to pay for them, & the goods to be 
invoiced to the customers in the name of the 
* co. The agreement also provided that the 
debtor should not sell goods to any person 

* other than the co., that he should repay to 
the co. any part of the price of goods 
so purchased which the customer failed to 


PART XX. SECT. 4, SUB-SECT. 6.— 
B. (b). 

r i. .] — Although a foreign 

Bkpoy. Act cannot, of lta own force, 
operate beyond the country which 
enacted It, yet private International 
law Sc the comity of nations operating 
on .the general principles relating to 
movable property will recognise its 
extra-territorial effect, so far at least 
as it deals with personal property, 
especially whore, as in the case of the 
U.S. Bkpcy. Act, the Act does not 
expressly confine Itself to property 
within the United States, but extends 
to * 4 all property ” of bkpt. ; & the 
fact that the U.S. Bkpoy. Act is given 
effect In Canada only by comity of 
nations is not a ground for holding 
that it should be given no greater 
effeot in Canada than would be given 
to the Canadian Bkpoy. Aot in the 
United States. — Williams v. Rick 
.). [19261 3 D. L. R. 225 ; [1926] 
W. R. 192.— CAN. 


(Man 
2 W. 


t (p. 693) I. Immovables.] 

— Bkpcy. in the United States does not 
affeot Immovables in Ontario. — 
Marine Trust Co. v. Wrinig, [1935] 
3 D. L. R. 282.— CAN. 

y 1. Property in British India.] 

— Upon a foreign ct. adjudicating a 
person an insolvent, the only property 
in British India which vests in the 
receiver by virtue of private inter- 
national law is such movable property 
as the insolvent was free to assign to 
the receiver at the date of the adjudi- 
cation. 

The District Ct. at Secunderabad 
adjudicated persons insolvents under 
Provincial Insolvency Aot, 1907. Juris- 
diction is exercised at Secunderabad, 
Sc the above Aot there applied, by 
Orders made by the Oovemor-General 
in Counoll under Foreign Jurisdiction 
Aot, 1890, Sc Indian (Foreign Juris- 
diction) Order, 1902. The insolvents 
were holders of a decree of the Madras 
High Ct., which, before the adjudi- 
cation, had been attached by that Ct. 
In execution proceedings. By sect. 64 
of the Code of Civil Procedure, 1908, 
any private transfer of the attached 
decree was void against ftiftima under 
the attachment: — Held : the Dis- 
trict Ct. at Secunderabad was a foreign 
ct- ! A accordingly, the, adjudication 
operated in British India only under 


private international law &, having 
regard to sect. 64 of the Code, did not 
affeot the rights of the attaching 
creditor ; it was unnecessary to con- 
sider whether the attachment created 
a charge, or oonf erred title. — Ananta- 
PADMANABIIASWAMI V. SECUNDERABAD 

Official Receiver, [1933] A. C. 394 ; 
102 L J P. C. 77 ; 149 L. T. 54 ; 49 
T. L. R. 316, P. C.— IND. 


sa. Insolvency in South Africa — 
Property in Ireland.] — By an order of 
the Supreme Ct. of the Union of South 
Africa the estate of an insolvent was 
sequestrated for the benefit of his 
creditors ; subsequently a trustee of 
the estate was elected. Sc was declared 
entitled to administer the estate in 
accordance with Insolvency Act, 1916. 
The insolvent was entitled to oertain 
freehold Sc leasehold property in 
Ireland. Under the law of tne Union 
of South Africa the trustee was 
entitled to the immovable property 
of the insolvent situate in Ireland, so 
far as suoh right did not oonflict with 
the law in Ireland. The Supreme Ct. 
of South Africa having requested the 
Irish ot. to aot in its aid, the trustee 
applied for an order vesting the pro- 
perty in him : — Held : he was entitled 
to such order. — Re Bolton, [1920] 
2 I. R. 324. — IR. 


•o. Bankruptcy in Straits Settlements 
— Immovables in British India .] — 
Held ; the Straits Settlements Bkpoy. 
Ordinance No. 44 had no binding force 
In British India where the immovable 
property was situated Sc therefore the 
adjudication at Penang had no effeot 
on suoh property. — Aiyaswamt Chetty 
v. Madras Official Assignee (1933), 
I. L. R. 57 Mad. 616.— IND. 


PART XX. SECT. 4, SUB-SECT. 7. 

6122 I. Payments to accrue under 
building contract. ]— B„ who had engaged 
in a partnership with deft. K. In a con- 
tract tor the construction of oertain 
works, on June 8, 1927, assigned to 
pltf. " all my profits up to the sum of 
2500 plus 10 per cent, interest '* that 
were to aocrue to him from the said 
partnership for the said contract. He 
was adjudicated bkpt. on an act of 
bkpoy. committed on June 17 of the 
of which, however, pltf. 


In an action by j>ltf 


had no notice, 
against the* official assignee & deft 
K. to recover the amount of the assign- 
ment : — Held : It having been estab- 
lished that on June 17, 1927, the date 
to which the bkpcy. related back, no 

8 rofit had been earned by B. to which 
lie assignment could attach, Sc as the 
assignment could not give a good title 
as against the official assignee to profits 
accruing after the commencement of 
the bkpoy. pltf. could not succeed 
against the official assignee, nor could 
he recover against K„ who was bound 
by law to pay the official assignee 
bkpt. ’a share of the profits of the con- 
tract. — Hewitt v. Official assignee 
of Barnes & Keeble, [1930] N. Z. 
L. R. 416.— N.Z. 

6124 i. Retention money.] — 

Held : moneys already earned by tho 
assignor, although not already due & 
payable to him, could be assigned by 
him, Sc their assignment was not 
invalidated by bkpoy. intervening 
before suoh moneys became due Sc 
payable. Sc this principle was applic- 
able to retention money kept hack in 
respect of progress payments under a 
bufiding contract. — Official Assignee 
t>. Sharpe, [1921) N. Z. L. R. 460.— 
N.Z. 

6128 i. Book debts — Assignment to 
incorporated bank.] — Held : the assign- 
ment of all book debts then due or 
accruing due or thereafter to become 
due was a general assignment of book 
debts within Bkpcy. Act, s. 80, but was 
valid. — Sapkra Tobacco Co. v. Royal 
Bank of Canada (1922), 63 D. L. R. 
58 : 2C.B.R. 309 ; 62 O. L. R. 131.— 
CAN. 

6128 U. Assignment Mot regis- 

tered — No provincial legislation pro- 
viding for registration.] — Held : assign- 
ment void as against trustee in bkpcy. 
— Royal Bank of Canada v. Eastern 
Trust Co., [19231 1 D. L. R. 498 ; 
(1923) 8. C. R. 177.— CAN. 

6128 ill. Future book debts.] — Re 
Gordon Store, Ltd., Ex p. Standard 
Bank, [1923] 4 D. L. R. 279 : 3 

a B. R. 816.— CAN. 

6128 lv. .1 — To be valid against 

a trustee in bkpoy. any assignment of 
future book debts must be rigid lv 
according to Bkpoy. Act, s. 30. — Re 
Walton. (19241 4 D. L. R. 706 ; 6 
0 B. R. 111.— CAN. 
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pay, Sc that the co. should not make a profit 
of more than £2,500 in any one year. Notices 
were issued to customers that for the future 
sales would be effected through the co. On 
Feb. 5, 1934, a receiving order was made 
against the debtor, Sc on Feb. 19 he was 
adjudicated a bkpt. The question arose 
whether the agreement was void as against 
the trustees in bkpcy. so that the sums 
remaining due from customers at the begin- 
ning of the bkpcy. formed part of the debtor’s 
estate : — Held : the agreement was not void 
either as an unregistered bill of sale or as an 
assignment of future book debts within 
1914 Act, s. 43 . — Re Lovegrove, Ex p. 
Lovegrove Sc Co. (Sales), Ltd., Re Love- 
grove, Ex p. Trustees, [1935] Ch. 464 ; 104 
L. J. Ch. 282 ; [1934-5] B. & C. R. 262 ; sub 
nom. Re Lovegrove, Ex p. Applestone v. 
Trustees, 162 L. T. 480 ; 79 Sol. Jo. 
145 ; sub nom . Re Lovegrove, Ex p. 
Lovegrove Sc Co. (Saxes), Ltd. v. Trust* 
EES, 61 T. L. R. 248, C. A. 

6129. Add. Annotations : — Apld. Re Collins, [1925] 
Ch. 556. Distd. Earle v. Hemsworth R. D. C. 
(1928), 44 T. L. R. 605. Refd. King v. 
Michael Faraday & Partners, Ltd., [1939] 2 
All E. R. 478. 

6129a. .] — Re Coluns, No. 6659a, post. 

6135. Add. Annotation. : — Apld. Re Caines Mort- 
gage Trusts, [1918-19] B. Sc C. R. 297. 

6138a. Trust fund invested In partnership — Bank- 
ruptcy of firm.] — In 1919 a sum of Rs.10,000, 
lying with a firm belonging to resp.’s uncle, 
was directed by the father of reap, to be 
invested in the firm in the name of resp., 
who was then a minor, the money to be 
handed over to the resp. on his attaining 
twenty-one. The interest on the investment 
in the meantime was to be paid to the father. 


In 1925 the members of the firm were adjudi- 
cated insolvent & their estate Sc effects vested 
in the Official Assignee : — Held : the 
Rs.10,000, being admitted to be a trust in 
the hands of the firm, must be taken to have 
remained a part of the assets of that business 
Sc to have been there at the date of the 
insolvency, Sc upon such insolvency passed 
to the Official Assignee subject to a charge 
in favour of resp. — Madras Official As- 
signee v. Krishnaji Bhat (1933), 49 T. L. R. 
432, P. 0. 

6150a. Transfer of shares bought for client.] 

— A. instructed his broker to purchase on his 
behalf two hundred shares in a co. The 
broker instructed a firm of brokers to effect 
the purchase. The firm duly purchased the 
shares Sc sent a transfer of the shares to the 
broker, prepared in the name of A. The 
broker had in the meantime filed his petition 
in bkpcy. Sc the transfer passed to the official 
receiver Sc from him to the trustee in bkpcy. 
of the broker. It was claimed by the firm Sc 
also by A. : — Held : it was “ property held 
by bkpt. on trust ” within the exception 
contained in 1914 Act, s. 38, Sc it must be 
handed over to A. — Barber Sc Sons v. 
Rigley (1922), 38 T. L. R. 650 ; 66 Sol. Jo. 577. 

6208a. .] — In the circumstances (see No. 

6208): — Held: 0. had a lien on the goods 
for his debt. — B urn v . Carvalho (1834), 
7 Sim. 109 ; 58 E. R. 777 ; subsequent pro- 
ceedings (1839), 4 My. Sc Cr. 690, L. C. 

Annotations : — Gonfd. Frith v. Forbes (1802), 31 L. J. Ch. 

793, Refd. Hutchinson r. Hoyworth (1838), 9 Ad. Sc El. 

375. 

6215. Add. Annotation: — Dbtd. Timpson’s Exec- 
utors v. Yerbury, [1936] 1 All E. R. 186. 

6263. Add. Annotation : — Retd. Madras Official 
Assignee v. Krishnaji Bhat (1933), 49 

T. L. R. 432. 
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6138 iv. .1 — Re Standard Im- 
ports, Ltd., Ex p. Canadian Express 
Co. (1922), 68 D. L. It. 396 ; 2 C. B. H. 
206. — CAN. 

6133 v. .1 — Re Wilbon (Ont.), 

[1926] 1 D. L. It. 584 ; 7 C. B. It. 437. — 

CAN. 

PART XX. SECT. 6, SUB-SECT. 2. —A. 

6189 iv. .1 — Ab against an 

assignee in bkpcy. ono who has as 
principal consigned goods to bkpt. 
under an agency contract by which 
the property did not pass to bkpt. 
may recover the goods or the proceeds 
thereof, provided & so far as they can 
be identified . — Re Cocks Estate & 
Consort Trading Co. (1922), 65 
D. L. R. 778 i (19211 8 W. W. K. 134. 
-CAN. 

6139 v. Money entrusted to .] — 

Held : the payer could only rank as a 
preferred creditor if the trust money 
could be traced to a particular fund. — 
Re Dominion Ticket, etc. Corpn., 
Ex p. Aker, [18241 2 D. L. It. 807.— 


61501. Broker — Securities Bold for 
client — Proceeds paid into broker’s 
general account.] — Held : as the money 
could not be distinguished in any way 
from other moneys in the general 
account of the brokers the client could 
not it 8c could only sue for breach 
of contract. — D alphk t. Fairbanks, 
Gossrun Sc Co. (1922), 66 D. L. L. 
335 : 2 0. B. R. 624.— CAN. 

sb. Sole beneficiary— Widow’s claim 
to share of estate.]— Where a widow 


claims under Widows Relief Act, 
R. S. A., 1922 (c. 145), s. 10, to the 
unadmlnlstered portion of her hus- 
band's estate, such portion does not 
vest in the trustee in bkpcy. of the sole 
beneficiary under the husband's will. — 
Re McIntyre, [1925] 4 D. L. R. 127; 
[1925] 3 W. W. R. 172.— CAN. 


PART XX. SECT. 5, SUB-SECT. 2.— B. 

p I. Sum held for investment.} ~ 

In 1919 a sum of Rs.10,000 was left 
in the hands of a firm of jewellers for 
investment in their business at a fixod 
rate of interest in the name of reap., to 
whom the Rs.10,000 was to be paid on 
his attaining twenty-one years. In 
1925 the members of the firm wore 
adjudicated Insolvents under Pre- 
sidency Towns Insolvency Act, 1909. 
By sect. 52 (1) (a) of that Act property 
held in trust by an insolvent is excluded 
from the divisible assets. It has been 
admitted that the transaction of 1919 
constituted a trust in favour of resp., & 
it was not alleged that the Rs.10,000 
had not been Invested in the business, 
or that It had been lost, or ceased to 
exist before the insolvency ; — Held : 
the assets of the firm vested In the 
official assignee subject to a charge for 
the Rs.lMOO in favour of rosp. The 
right of a benefleiafry to follow a trust 
fund does not depend upon whether 
the fund has been properly or Impro- 
perly disposed of. — Official Assignee 
v. Bhat (1933), 60 L. R. Ind. App. 
203.— END. 

so. Specific purpose — Stock certificate 
deposited with agent — For sole.}— Bkpt. 
■old a portion of the shares 8c had the 
remainder fraudulently transferred into 
his own uam * : — Held : the trustee 

61 


must return the shares. — Denman v. 
Toosaw, Hart & Anderson 8c Bell 
Telephone Co. (1922), 66 D. L. R. 
572.— CAN. 

■d. .]— Held : it was 

necessary for petitioner accurately to 
identify the certificate which he claimed 
from the insolvent. — McKay v. Tur- 
GEON (1922), 67 I). L. R. «07.~^CAN. 

sf. Unemployment relief tax deducted 
from wages .) — -Money collected by an 
employer of labour by deduction of 
unemployment relief tax from his 
employees' wages forms by statute a 
debtor 8c creditor account between him 
8c the Crown, 8c any such amount 
unpaid by him on his bkpcy. passes to 
the Official Assignee & is divisible 
among his creditors, including the 
Crown . — Re Beamish, Ex p. R., 
11935] N. Z. L. R. 356.— N.Z. 


>ART XX. SECT. 5, SUB-SECT. 4.— A* 

6261 i. General rule — Fund undis - 
inouiahoblc .) — -In order to give rise 
o a right to follow moneys as trust 
uoneys mixed with the trustee's 
tersonal moneys there must have 
xisted a trust fund capable of being 
don rifled 8c followed . — Re Christie 
Irant, Ltd., Exp. Canadian Express 
Jo., [19231 1 1>. L. R. 506 ; 32 Man. 
,. it. 375 ; [1922] 3 W. W. R. 1161.— 
IAN. 

6261 II. S.P . Ogilvie Flour Mills 
3o., Ltd. v. Canadian Credit Men's 
"'rust Assocn., Ltd., 11925) 4 D. L. R. 


62671. Agent to sell goods — Right to 
proceeds of sale.}— Money received by 
a commission agent from sales of his 
customers' property is, after deduction 
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6870. Add. Annotation : — Reid. Banque Beige v . 
Hambrotu^ [1821] 1 K. B. 821. 

6272* Add. Annotations : — As to (1) Reid. Banque 
Beige v. H&mbrouck, [1921] 1 K. B. 821 ; 
Madras Official Assignee v, Krishnaji Bhat 
(1933), 49 T. L. R. 482. As to (2) Reid. 
Banque Beige v . Hambrouck, [1921] 1 K. B. 
821 5 Re Wait, [1927] 1 Oh. 606. 

6277. Add. Annotation : — Reid. Madras Official 
Assignee v. Krishnaji Bhat (1983), 49 T. L. R. 
432. 

6279. Add. Annotation : — Reid. Madras Official 
Assignee v. Krishnaji Bhat (1933), 49 T. L. R. 

. 432. 

6295a* Idle Interest falling Into possession — During 
third bankruptcy — Right ol trustee under 
previous bankruptcies.] — Re Silbbr’s SET- 
TLEMENT, PUBLIC TRUSTEE V. SZLBHB, [1920] 

W. N. 77. 

6296. Add. Annotations Apld. Re Garrett, [1930] 
2 Oh. 137. Reid. Re Landau, Ex p. Trustee, 
[1934] Oh. 549. 

6296a. Police pension.] — The provision in 

. Police Pensions Act, 1921 (c. 31), s. 14 (1), 
that on the pensioner’s bkpey. his pension 
“ shall not pass to any trustee or other 
1 person ” acting on the creditors’ behalf 
merely excludes the per sion from being 
property that vests in the trustee under 
1914 Act, s. 18 (1). It does not prevent the 
ct. from making an order under 1914 Act, 
s. 51 (2), for payment of all or part of the 
pension to the trustee for the creditors’ 
benefit. This sect, applies to property 
whether or not vested in the trustee, & the 
order does not effect any vesting. — Re 
Garrett, [1930] 2 Ch. 137 ; 46 T. L. R. 464 ; 
sub nom . Re Garrett, Official Receiver & 


Trustee v. The Bankrupt, 99 L. J. Oh. 
841 ; 143 L. T. 402 ; [1929] B. & 0. R. 177. 

Annotation : — Apprvd. Be Landau. Ex p. Trustee, 11984] Oh. 

549. 

6298* Citations : — For “ Chip penpal® v. Tomlin- 
son (1752), 1 Cooke’s Bankrupt Laws, 7th ed., 
p. 406 ” read “ Chipprndall v. Tomlinson 
(1785), 4 Doug. K. B. 318 ; 1 Cooke’s 

Bankrupt Laws, 8th ed., p. 428 ; 99 E. R. 
900.” 

Add. Annotations : — Distd. Beckham v. Drake 
(1849), 2EL Oas. 579. Oonsd. Re Roberts, 
[1900] 1 Q. B. 122. Reid. Re Elswood (1855), 
26 L. T. O. S. 96 ; Wadling v. Oliphant 
(1875), 1 Q. B. D. 145. 

6815. Add. Annotations : — Apld. Re Walter, Slo- 
cock v . Official Receiver, [1929] 1 Oh. 647. 
Reid. King v. Michael Faraday & Partners, 
Ltd., [1939] 2 All E. R. 478. 

6316a. Application ol 1914 Act, s. 38.] — 

Re Walter, Slocock v. Official Receiver, 
No. 4555a, ante. 

6318a. Refusal ol application lor payment by 

« trustee — Whether creditor may appeal.}— 

(1) In a bkpey. where an application has 
been made by the trustee under 1914 Act, 
s. 61 (2), for the payment to the trustee out 
of the personal earnings of the bkpt. of such 
weekly sums as the ct. might direct, & the 
application has been refused, a creditor is 
not entitled to appeal under 1914 Act, 
s. 108 (2), from the refusal as being a “ person 
aggrieved.” 

(2) Under 1914 Act, s. 105, the ct. having 
jurisdiction in bkpey. has the widest possible 
powers. If, therefore, creditors, in pur- 
suance of a resolution passed at a creditors' 
meeting, request the trustee or official receiver 
by virtue of 1914 Act, s. 79 (2), to summon 
meetings, & the trustee or official receiver 


therefrom of the agent’s commission 
Sc expenses, money held by him in a 
fiduciary o&paoity. Sc if it Is mixed 
by the agent with his own money in 
his general banking aooount & he 
become bkpt., the money can be 
followed by the cestuis que trust If It 
is still traceable; otherwise they have 
no recourse other than proving their 
claims in the bkpoy. — Salter Sc 
Arnold, Ltd. v. Dominion Bank, 
[1998J 3W.W.R. 957. — CAN. 

FART XX. SECT. 6. 

8988 1. " Working tools ” — taw 
agent's library.] — Held .* law reports, 
statutes. Sc legal text-books, forming 
the professional library of a practising 
law-agent, were not necessary *• work- 
ing tools. ' ’ — P rnbll *. Elgin, [1928] 
8TO. 9.— SOOT. 

h 1. .] — Re Trenwith, 

[1922] 3 W. W. R. 1205. — CAN. 

hit. — Effect of mortgage. ) — Where 
the owner or an urban homestead 
mortgages it, the exemption rights of the 
owner are confined to the equity of 
redemption.’ — Re Bell, [1922] 1 

W. W. R. 1015 ; 87 D/L. R. 86 ; S3 
Man. L, 3EL 9 at p. 13. — CAN. 

h 111. “ Building occupied 

Bp daWor,}— Debtor was the regis- 
tered owner of a lot on whloh was a 
two-storey building. In the upper 
storey of whloh he 5c his wife Rad 
dwelt continuously since his purchase 
of the lot. The lower storey was used 
mainly as a store, in which debtor's 
wife carried on a business, but in the 
rear part was stored some oosl. wood 
Sc household furniture. The store Sc 
dwelling had an outside entrance as 


well as an inside one. A lean-to had 
been erected by debtor, whloh had an 
outside entrance only : — Reid : the 
property was within Exemptions Act, 
s. 2, d. 10, Sc was under Bkpoy. Act. 
a. 10, excepted from an assignment 
under that Act.— Be Skbele, [1923] 
1 D. L. R. 589 ; [1923] 1 W. W. R. 
117 : 3 O. B. R, 589.— CAN. 

hiv. By partner — Part - 

nerahip property.) — Under Bkpoy. Act 
a lot & building belonging to a partner- 
ship passes to the authorised assignee 
under an as s i g n me nt by the partner- 
ship, although part of the building is 
oocupled as a home by one of the 
partners.— Be Dobbovitch, Dobbo- 
vttch e. Canadian CbjbditJMen*s 
Trust Assoon^, Ltd. .[ 19 35 ] 1 D. L. B, 
21 ; [1924] 3 W. W. K. 681.— CAN. 

h v. Exempt from aeimtre under 

execution.) —Held: not property divi- 
sible amongst bkpt.** creditors. — 
Traders Trust Co. e. Cohen (Man.), 
[19271 8 W.W.R. 473.— CAN. 

PART XX. SECT. 7, SUB-SECT. 1.— 
A. (a). 

898816. J — The after-acquired 

property of a debtor U available among 
creditors Under a receiving order but 
not under an authorised assignment. — 
Be LtPHON, [19231 3 D. L. R. 1171 ; 
52 0.L.R. 852 ; 2 0. B. R. 488.— CAN. 


8991 tv a. Under 

—Held.* to vest In the trus te e. 
Luma, 118*71 4 D. L. R. 637 ; 
oIlr! lit.— CAM. 

6998v. — — An inaol 

has power to dispose of any 


he may acquire after being declared 
insolvent. 5c all persona dealing with 
him bond Me 4C for a consideration 
will be discharged from making a 
further payment to the official as- 
signee, provided the transactions took 
place before the official assignee inter- 
vened & claimed the property on 
behalf of insolvent's estate. — C hhote 
Lal v . Kkdar Nath (1924), L L. R. 
46 A.U. 565.— 1ND. 

PART XX. SECT 7. SUB-SECT. 1.— 
A. <b). 

6298 ill. .] — The evidence of a 

bkpt. was that he was employed in 
selling goods for a oo., that he was. 
when examined in Oct. 1927, special 
representative of the oo. on the basis 
that he was to receive a salary & a 
guarantee of a certain amount together 
with a bonus on anything over that 
amount : but this arrangement was to 
cease on Nov. 1, 1927. & he expected 
to make arrangements to sell on a 
commission basis: — Held ; applying 
the English law without deciding 
whether, under Canadian Bkpey* Act, 
subsequent salary, income, or com- 
pensation is ever assets for the trustee, 
the bkpt.'s future earnings, not being 
a fixed salary, could not be applied 
for the benefit of his creditors. — Be 
Rung, [1929] 1 D. L. R. 800; 82 

O. L. R. 557 ; 10 a B. R. 1. — CAN. 

8848 lit. .) — Order for payment 

out of salary for benefit of creditors. — 
Be Riooe, [1939] 1 D. L. B. 783. — 
CAN. 

sL Agreement between tr us te e , bonk- 

ksssf**** 
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refuse to comply with their request, the ct* 
has ample jurisdiction to decline to order the 
trustee to carry out the creditors* request to 
convene the meeting if it considers that the 
holding thereof would serve no useful purpose 
& would only result in a useless waste of the 
assets in the bkpcy. The function of the 
ct. in such a easels ndt merely ministerial. — 
Re Burn (J.), Ex p. Dawson (E. N. de V.), 
McClellan (H. T.) ft Trustee, [1932] 1 Ch. 
247 ; 146 L. T. 386 ; [1931] B. ft 0. B. 103 ; 
sub nom. Be Burn, Dawson v. Bankrupt, 
101 L. J. Ch. 110. 

6324. Add. Annotation : — Refd. Dyster v. Randall, 
[1926] Oh. 932. 

6331. Add . Citation : — sub nom . Be Clayton & 
Beaumonts* Contract, 2 Mans. 346. 

6334. Citations .—-For 11 [1918] 2 Ch. 389 ’* read 
44 [1918] 2 Oh. 339.** 

6347. Add. Annotation: — Refd. Ohillingworth v. 
Esche, [1923] 1 Ch. 676. 

6348. Add . Annotation : — Refd. Dyster v. Randall, 
[1926] Ch. 932. 

6352. Add. Annotation : — Consd. Re Wigzell, Ex p. 
Hart, [1921] 2 K. B. 836. 

6353a. Liability of after-acquired property for 
necessaries.] — Be Walter, Slocock v. Offi- 
cial Receiver, No. 4666a, ante. 

6366. Add. Annotations : — Dlstd. Be Wilson, Ex p, 
Sal&man, The Trustee v. Keith, Prowse 
(1926), 133 L. T. 814. Refd. Be Cohen, Ex p. 
Official Receiver, [1919] 2 K. B. 271 ; Be 
Wigzell, Exp. Hart, [1921] 2 K. B. 836. 

6390a. Property acquired between two insolvencies 
— Assignees under second insolvency en- 
titled.] — C urtis v. Sheffield (1836), 8 Sim. 
176 ; 6 L. J. Oh. 377 ; 69 E. R. 70. 

Annotation : — Consd. Re Cl&getts Estate, Fordham v. 

Clagett (1882), 20 Ob. D. 637. 

6395. Add. Annotation : — Refd. Be Mathieson 
(1926), 70 Sol. Jo. 1101. 

6398. Add. Annotation : — Refd. Re Mathieson 
(1920), 70 Sol. Jo. 1101. 

6401a. To husband & wife jointly.] — A 

settlor by a voluntary settlement made in 
1913 directed the trustees to whom he had 
transferred certain securities to accumulate 
& invest the income thereof subject to a 
proviso under which the settlor reserved to 
himself power, by notice given to the trustees, 
to require the income of any year or the 
residue of such income remaining uninvested 
to be paid as to one moiety to himself & as to 
the other moiety to a lady who afterwards 
became his wife, or if she should then be dead 
to require the whole income of such year or 
of the residue of such year to be paid to the 
settlor, with trusts after the death of the 
survivor of them in favour of the settlors 
children therein named. In Jan. 1927, the 


settlor gave notice to pltf . as trustee that he 
required the whole income for that year to 
be paid as to one moiety to himself k as to 
the other moiety to his wife. In Aug. 1927, 
the settlor was adjudicated bkpt. : — Held : 
the power was indivisible, & could not be 
exercised by the settlor “ for his own benefit ** 
within 1914 Act, s. 38 (5), but only for the 
joint benefit of himself ft; his wife, & there- 
fore did not vest in his trustee in bkpcy. — 
Be Taylor’s Settlement Trusts, Public 
Trustee t>. Taylor, [1929] 1 Oh. 435 $ 98 
L. J. Ch. 142 ; 140 L. T. 653 ; [1929] B. 
ft 0. R. 15. 

6415. Add. Annotation : — As to (2) Refd. Watson 
v. Haggitt (1927), 44 T. L. R. 90. 

6444a. .] — A lessee erects trade fixtures, 

firmly attached to the freehold, but remov- 
able as between himself & the landlord. He 
then mortgages the premises by way of 
demise, by the same description as that in 
the lease, & without referring to the new 
erections ; the sum secured being a floating 
balance, limited to an amount greater than 
the premises would be worth, without the 
fixtures. He becomes bkpt. : — Held : the 
mtgee. was entitled to the fixtures . — Be West, 
Ex p. Bentley (1842), 2 Mont. D. & De G. 
591 ; 6 Jur. 719. 

Annotations : — Consd. Re M&okie, Ex p. Tagart (1847), De 
G. 531 ; Walmsley v. Milne (1859), f O. B. N. S. 115. 

6449. Add. Citation : — sub nom. Re Plimmhr, 
Exp. Speller, 14 O. B. 159, n. 

’ Add. Annotation : — Refd. Graham v. Furber 
(1853), 2 0. L. R. 10. 

6468. Add. Annotation : — Refd. Barras v. Aber- 
deen Steam Trawling & Fishing Co., Ltd., 
[1933] A. C. 402. 

6464. Add. Annotations : — Refd. AUgemeine Ver- 
sicherungs-Gesellschaft Helvetia v. German 
Property Administrator, [1931] 1 K. B. 072 ; 
Barras v. Aberdeen Steam Trawling & Fish- 
ing Co., Ltd., [1933] A. C. 402 ; I. R. Comrs. 
v . Crossman, I. R. Comrs. v . Mann, [1930] 1 
All E. R. 702 ; I. R. Comrs. v. Crossman, I. R. 
Comrs. v. Mann, [1937] A. C. 20. 

6477. Add. Annotations : — Refd. Re Tabor, Ex p- 
Cork, [1920] 1 K. B. 808 ; Re Kaufman 



6483. Add. Annotations : — Refd. Lamb v. Wright, 
[1924] 1 K. B. 867 ; AUgemeine Versiche- 
rungs-Gesellschaft Helvetia v. German Pro- 
perty Administrator, [1931] 1 K. B. 672. 

6507a. In name of agent — Delivery orders In 

hands of buyers.] — Bkpt., who carried on 
business as a merchant, had for some years 
dealt with pltfs. in vacuum flasks, which 
came from Germany. The bills of lading in 
* respect of the goods were made out r ‘ to 
order ** A the charges were paid by S., a for- 
warding agent employed by bkpt. The 
goods on arrival were stored at a wharf 


PART XX. SECT. 7, BUB-SECT. 1.— 
B. (a). 


vl. Application to bankruptcy by 

authorised assignment.}— Re Gadsby, 
Ex p . Writs ft Elliott, [1925] 8 
D. L. R. 1159. — GAN. 


PART XX. SECT. 7, SUB-SECT. 8. 
6SS1 1L .] — A person who 


had been declared bkpt. ft whose 
insolvent estate had been fully ad- 
ministered, but who did not obtain his 
dteobam, went ’into business ft 
acquired certain assets. The person 
who had administered the estate as 
authorised trustee applied to the 
registrar in bkpcy. for directions 
Heidi there wae no power in the ot. 
to appoint or continue appot. as 
trustee ft he had no status to make the 
ppttoatlon . — Rs Hebman, [1980] 2 
. L. R. 471; 65 O. L. R. 48; U 
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0. B. R. 239 ; _ 
revg., 10 O. B. R. 


10 O. B. R. 879 ; 
13.— CAN. 


PART XX. SECT. 9, SUB-SECT. 1. 

6416 1. “ Goods/* 44 goods At chat- 
tels ” — Goods of third party— Inter- 
mingled with bankrupts property by 
third party.)— Held : the entire pro- 
perty booame assets to satisfy the 
creditors . — Re Progressive J?abmei m . 
Re Holder National Oo.'s Claim 
(1921), 62 D. L. R. 631 ; 2 a B. R. 
551.— CAN. 
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in the name, A for the account, of 6, When 
a sale had taken place S, signed a delivery 
order which bkpt. handed to the buyers 
against payment for the goods. Between 
Ang. 8 A Sept. 7, 1927, pltfs. purchased a 
number of cases of vacuum flask# A paid 
bkpt. for them prior to the commencement 
of the bkpcy., the receiving order being 
made on Sept. 24. Bkpt., upon payment 
being made for the goods, handed to pltfs. 
delivery orders for the goods signed by 8. 
A addressed to the wharfingers. These 
delivery orders had not been presented at 
the wharf at the date of the bkpcy., A when 
they were presented shortly afterwards the 
wharfingers, acting on S.’s * instructions, 
refused to deliver the goods. The trustee in 
bkpcy. claimed that the goods were in the 
possession, order or disposition of bkpt. at 
the date of the receiving order A formed 
part of bkpt.*s estate under 1914 Aot, s. 88 (c) : 
— Held : pltfs. had not by their conduct in 
any way induced a belief that the goods 
were in the possession, order or disposition 
of bkpt. In such circumstances that he was the 
rephted owner thereof, A the trustee was not 
entitled to the goods as forming part of 
/ bkpt.'s estate. — Simeons (0.) A Oo. v* 
Durand's Trustee, [1928] 2 K. B. 66 ; 97 
L. J. K. B. 587 5 138 L. T. 612 ; [1928] 

• B. A 0. R. 19. 


6514. Add* Annotation : — Conn.. Re Tabor, Ex p. 
Cork, [1920] 1 K. B. 808. 

•516. Add Annotations : — Consd. Re Tabor, Ex p* 
Cork, [1920] 1 K. B. 808 ; Re Kaufman 
Segal A Domb, Ex p. The Trustee, [1928] 
2 Oh. 89. 

6516a. On business premises.] — The 

custom of hiring furniture which exists in the 
case of hotel proprietors, A is so notorious 
as to exclude the doctrine of reputed owner- 
ship in the event of the bkpcy. of the hotel 
proprietor whether the particular furniture 
was hired or not, does not extend to furniture 
in the possession of traders generally, e.g. a 
wholesale grocer. — Re Tabor, Ex p. Cork, 
[1920] 1 K. B. 808 ; sub nom. Re Tabor, 
Em p* Trustee, 89 L. J. K. B. 852 ; 122 
L. T. 799 ; 86 T. L. R. 191 ; [1919] B. A 
0. R. 299. 


Annotations : — FollA. Be Kaufman Segal Sc Domb, Ex p. 
Trustee, [19231 2 Oh. S9. Betd. French o. Gethlng, [1922] 
1 K. B. 230. 


6516. Add* Annotations : — Consd* Re Tabor, Ex p* 
Cork, [1920] 1 K. B. 808. Folld. Re Kaufman 
Segal A Bomb, Ex p* The Trustee, [1923] 
2 Oh. 89. 


6528, Add* Annotation ; — IMA Rs HLyth Ship- 
building A Dry Docks Oo., Forster v. Biyth 
SMpbuBding A Dry Docks Co., 11926] Oh, 

6525 . Add* Annotation i : — Retd. Lamb v. Wright, 
[1924] 1 K. B. 857; Simeons v* Durand’s 
Trustee, [1928] 2.K. B. 66. 

6561 . Add* Annotation : — Reid. French v. Gething, 
[1922] 1 K. B. 286. 

6618. Add* Annotation: — Reid. Lamb v* Wright, 
[1924] 1 K. B. 857. 

6614. Add. Annotation: — Refd. Madras Official 
Assignee v. Mercantile Bank of India, Ltd., 
[1935] A. 0. 68. 

6625. Add. Annotation: — Refd. Re Wethered, 
Ex p. Salaman, [1926] Oh. 167. 

6647. Add* Citations: — sub nom. Re Pummer, 
Ex p. Speller, 14 0. B. 159, n. 

Add. Annotation : — Refd. Graham v* Furber 
(1858), 2 0. L. R. 10. 

6657. Add. Annotation : — Consd. Re Collins, [1925] 
Oh. 556. 

.6659. Add* Annotation: — Apld. Re Collins, [1925] 
Oh. 656. 

6659a. .] — For some yearn before his 

bkpcy. a surveyor A assessment specialist 
with a staff of clerks had entered into con- 
tracts with clients for personal service in the 
latter capacity. Under these contracts he 
had to value his .clients’ properties for rating 
purposes A give expert evidence on their 
appeals, his remuneration being a percentage 
of the reduction of their assessments when 
obtained. He mortgaged these contracts A 
the gums to become due on completion thereof 
to a mtgee., who by special arrangement with 
the mtgor. gave no notice to the clients so as 
not to Imperil the mtgor ’s business position, 
the mtgor. being allowed to collect the fees 
when due in his own name A hand them 
over to the mtgee. At the date of the mtgor. 'a 
bkpcy., some fees (a) were due on completed 
contracts, but some fees (6) were still un- 
earned. The trustee employed bkpt. A some 
of his staff to carry out the uncompleted con- 
tracts A earn fees ( b ) : — Held : (1) though the 
work to be done under the contracts required 
a certain amount of technical skill on which 
bkpt.'s clients relied, it was nevertheless part 
of bkpt.'s business, so that the fees- (a) due 
at the date of the bkpcy. were due to him 
“ in the course of his trade or business ” A 
being in his order A disposition by the con- 
sent of the mtgee. belonged to the trustee 
under 1914 Act, s. 88 (c); (2) the mtge. of 
fees (5) earned since the bkpcy. was in- 


P ART XX. SECT. 9, SUB-SECT. 3.— 
B. (a). 

if. Pledge without delivery — Indian 
Contract Act.}-* A. railway receipt, pro 
“" I that delivery of the consigned 
i to to be made upon the receipt 

given up by the consignee, or 

by a person Whom he names by indorse- 
ment thereon. to a document of title 
within Indian Contract Act. 1872, 
a. 178 (for which a new section was sub- 
stituted by the a mending Act IV. of 
1980), Sc a pledge of a rauw&y receipt 
Operated under Cm repealed section as a 
pledge of the goods. The pledgee does 
not taieeee the pledge by handing the 
rcKMtpt to the pledgor In orto that he 
may collect the good# from the railway 
oo. Sc place them in a warehouse Upon 
behalf of the pledgee. Goods bo 
pledged are not In the possession, order 
or disposition of the pledgor within 


sect. 69 (2) (c) of the Presidency -towns 
Insolvency Act. 1909, even where the 
railway receipt nas been handed to the 
pledgor tor the purpose above, stated. 
Further, where the owner of goods 
hands to a bank Indorsed railway 
reoeipts relating thereto as security for 
an advance (even without a formal 
letter of hypothecation), there to 
constituted, in the absence of 'evidence 
to the contrary, anequttable Charge 
upon the goods which to binding 
between the owner Sc the bank without 
notioe to thoee haring custody of the 
goods; upon a subsequent insolvency 
of the owner the assignee, takes no 


r right than the owner had at the 
commencement of the ineohrency.— 
Msmus official Aemtam *• Ju»- 
OAtmXm BAKK OF IKPIA. LTD., Ut3{] 
A. O. 53; 104 h* J. P. C. I 5 152 L. T 
170 i 40 Ootn. Gas* 141, P. G.— IbB. 
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In Apr. 1907, O. mbrtgaged the 

policy A the lands to B*. who gave no 
notioe to the oo. till Nov. 1920. In 
June, 1907, O. wee adjudicated bkpt. 
In 1915 the insurance oo. were paid the 
amount due on their mtge. Sc handed 
the policy to the assignees In 1920 
the assignees surrendered the poUoy 
to the insurance oo„ Sc .received its 
surrender value, St B. applied for pay- 
ment of the amount due to him on his 
mtge . : — Held : the equity of redemp- 
tion in the mtge. was "goods Sc 
chatty Bkpt. £ Insol- 

vent Act, 198T <o.m 1 . 118, Sc mm at 
the date of the bkpcy. " In foe, po s- 
ordor, or dtopeetttou of bkpt." 
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operative against the trustee. — Be Collins, 
[&251 1 Oh. 660 ; 183 L. T. 479; sub nom . 
Be Ooxxms, Ex p. Salaman (Trustee), 95 
L. J. Oh. 65.; [1926] B. & C. R. 90. 

}668. Add. Annototfon .* — Refd. Blakey v. Pendle- 
bury Property Trustees, [1981] 2 Oh. 255. 

689. Add. Annotation: — Reid. Be Wethered, 
2 >. Salaman, [1926] Oh. 167. 

696. Add. Annotation Reid. Halifax Building 
Society v. Keighley, [1981] 2 K. B. 248. 

701. Add. Annotations : — Folld. Birmingham 

Banking Co. (Official Liquidators) v. Carter 
(1872), 20 W. B. 854. Refd. Semphffi v. 
Queensland Sheep Investment Co. (1878), 29 
L. T. 787 ; Be Pooley, Ex p . Rabbinge (1878). 
88 L. T. 668. 

706. Add. Annotation: — Refd. Simeons v. 

Durand’s Trustee, [1928] 2 K. B. 66. 

,708a. Same day as act of bankruptcy.] — 

Though a bkpt. may be up to the ears in 
insolvency, notice at any fractional period of 
the day on which the act of bkpcy. is com- 
mitted, is sufficient to take the case out of 
the clause of reputed ownership ; if the notice 
be given before the act of bkpcy. is 
in fact committed (Sm George Bose). — 
Be Richardson, Ex p . Richardson (1839), 
3 Deac. 496 ; Mont. & Oh. 43, 0. of B. 

Annotations : — Bold. He Worcester, Ex p. Agra Bank (1868), 

3 Oh. App. 555 ; Colonial Bank v. Whlnney (1886), 11 

App. Oas. 426. 

j735. Add. Annotation: — Refd. English Insce. v. 
National Benefit Assce., [1929] A. 0. 114. 

,742. Add. Annotation : — Refd. Lamb v. Wright, 
[1924] 1 K. B. 867. 

,744. Add. Annotation : — Dlstd. Lamb v. Wright, 
[1924] 1 K. B. 857. 

745. Add. Annotations : — Refd. Lamb v. Wright, 
[1924] 1 K. B. 867 ; Allgemeine Versiche- 
rungs-Gesellschaft Helvetia v. German Pro- 
perty Administrator, [1931] 1 K. B. 672. 

745a. Whether mere visible employment of goods 
in trade or business sufficient.] — (1) In order 
that goods may come within 1914 Act, 
s. 38 (c), the consent or permission of the 
true owner must be given not only to their 
being in the possession, order or disposition 
of bkpt., but also to their being used in his 
trade or business. (2) In order that goods 
may be in the poss es sion, order or disposition 
of bkpt. in his trade or business within the 
clause they must be not merely visibly 
employed in his trade or business, but 
acquired & used for the purposes of the 
business. — Lamb v. Wright & Co., [1924] 
1 K. B. 857 ; 93 L. J. K B. 866 ; 180 L. T. 
708; 40T.L.R.290; 68 SoL Jo. 479 ; [1924] 
B.&0.R. 97. 

745b. Fees due on completed contracts to sur- 
veyor A assessment specialist.] — Be Collins, 
No. 6669a, ante . 


6746. Add. Annotation: — Refd. Simeons e. 

Durand’s Trustee, [ljp28] 2 K. B. 66. 

6751a. Must' be given both to possession & to use 
in trade or business.] — Lamb v. Wright & 
Oo., No. 6745a, ante. 

6762. Add. Annotation : — Refd. Lamb v. Wright, 
[1924] 1 K. B. 857. 

6773. Add. Annotation.* — Held. Madras Official 
Assignee v. Mercantile Bank of Ihdia, Ltd., 
[1935] A. 0. 53. 

6777. Add. Annotation : — Refd. Be Wethered, 
Ex p. Trustee (1925), 134 L. T. 264. 

6794. Add. Annotation : — Refd. Lamb v. Wright, 
[1924] 1 K. B. 857. 

6798. Add. Annotation : — Refd. Lamb v. Wright, 
[1924] 1 K. B. 857. 

6802a. .] — In Jan. 1922, G. pur- 

chased from bkpts. certain chattels used by 
them in their business as olothiers, & subse- 
quently in consideration of the option to 
purchase & the hire-rent agreed upon let 
them on hire to bkpts. at a monthly rental. 
The chattels consisted of cutting tables, work 
tables, machines, stools, etc. The agreement 
was determinable in the event (inter alia) of a 
receiving order in bkpcy. being made against 
the hirers, upon which all payments made by 
the hirers were forfeitable & the chattels 
were to be delivered to the owner. On Sept. 6, 
1922, a receiving order was made against the 
hirers ; on Sept. 21 they were adjudicated 
bkpt., & on Sept. 25 a trustee in the bkpcy. 
was appointed. On motion by the trustee for 
a declaration that the chattels formed part 
of the estate of bkpts. as being in their order 
& disposition with the consent of the true 
owner : — Held : there was no proof of a 
general custom of hiring out chattels such as 
were specified in the agreement, nor was such 
a custom recognised by the cts. The inference 
of ownership was inevitable that by reason 
of the possession & user of the goods in the 
• trade or business of the trader they “ must ” 
be the property of bkpts. — Be Kaufman 
Segal & Dome, Ex p. Trustee, [1923] 2 Oh. 
89 ; 92 L. J. Oh. 218 ; 128 L. T. 650 ; 67 
Sol. Jo. 333 ; [1923] B. & 0. R. 1. 

6818. Add. Annotation : — Refd. Lamb v. Wright, 
[1924] 1 K. B. 857. 

6819. Add. Annotations : — Dlstd. Be Kaufman 
Segal & Domb, Ex p. The Trustee, [1923] 
2 Oh. 89. Refd. Lamb v. Wright, [1924] 
1 K. B. 857 ; Simeons v . Durand’s Trustee, 
[1928] 2 K. B. 66. 

6821. Add. Annotations : — Refd. Lamb v. Wright, 
[1924] 1 K. B. 857; Simeons v. Durand’s 
Trustee, [1928] 2 K. B. 66. 

68^4. Add. Annotation : — Refd. Lamb v. Wright, 
[1924] 1 K. B. 857. 

6858. Add. Annotation: — Refd. English Insce. v. 
National Benefit Assce., [1929] A. 0. 114. 


y the consent A peemiKioh of the tree 
wner.-~-.Re Olanoaket, [1921] 2 I. R. 
77. — m 
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9799 6. — .] — Where there 

we no immediate delivery of a oar 
to the purchaser nor any ohange of 


D. L. R. 619 i 52 O. L. R. 3S3; 4 
O.B. R. 29. — OAK. 

mm lv. Driving car.}— The 

men driving of other persona In a 


motor oar for pleasure does not Justify 
the inference Chat the driver must be 
the owner. Where it is proved that the 
possession giving rise to the reputation 
of ownership by the bkpt. was not with 
the consent of the true owner, which is 
a question of fact to be determined 
by the ctroumstanoes of each oase. the 
Official Assignee cannot claim the 
property as passing to him. — Be 
McKay, Cowib e. Official Assygnbb, 
[1983] N. Z. L. R. Supp. 1907— B.Z. 
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0868. Add. Annotation :—Aa to (2) Chmad. BUkey 
v. Pendlebury's Trustees (1081), 47 T. L. R. 
808. 

6858. Add. Annotation : — Reid. Blakey v. Pendle- 
bury's Trustees (1031), 47 T. L. R. 503. 

S858& .] — A trader carried on the business of 

selling Sc hiring out of pianos largely by 
means of hire-purchase agreements, by each 
of which the trader agreed to let on hire a 
piano, Sc in consideration the hirer agreed to 
pay the trader a sum of £4 on the date of 
hiring Sc £1 monthly so long as the hirer con- 
tinued the hiring. The trader agreed that 
if the hirer should punctually pay him a 
specified total sum in these instalments, the 
piano was to become the absolute property 
of the hirer, but that until then it was to 
continue the trader’s sole property. Early 
in 1080 the trader entered into a number of 
trader's agreements by which he agreed to 
deposit the hire-purchase agreements with 
the G. Oo., Ltd., Sc on demand to assign to 
that oo. or its nominees the full benefit of 
those agreements, Sc in the meantime to hold 
them on trust for the G. Oo. Sc its nominees. 
The G. Oo. subsequently assigned the benefit 
of the trader's agreements to pltf. No notice 
of the assignment was given until after the 
trader was adjudicated bkpt. on July 23, 
. 1080 : — Held : the monthly sums which, 
after the commencement of the bkpcy., had 
or would become payable in advance under 
the hire-purchase agreements, if the hirer 
continued the hiring, were 14 debts . . • 
growing due to the bkpt. in the course of his 
trade or business " within Bkpcy. Act, 1014, 
s. 88 (c). Sc were therefore properly divisible 
among the bkpt.'s creditors as being things 
in action 44 at the commencement of the 
bkpoy . in the possession, order or disposition of 
the' bkpt., in his trade or business, by the con- 
sent Sc permission of the true owner " within 
that sect. — Blakey v. Pendlebury Pro- 
perty Trustees, [1031] 2 Oh. 255 ; 100 L. J. 
Oh. 300 ; 145 L. T. 524 ; 47 T. L. R. 503 ; 
[1031] B. Sc 0. R. 20, O. A. 

Annotation : — Oontd. Latham v. Goldsbury (1938), 49 
T. L. R. 858. 

6858b. Judgment debt.] — S., a customer of bkpt., 
a stockbroker, became indebted to him in 
respect of Stook Exchange transactions in a 
sum for which bkpt., on Dec. 18, 1028, 
recovered judgment. Later, 8. became 
similarly indebted to bkpt. in a further sum. 
On Jan. 15, 1024, bkpt. assigned both debts 
to W. to secure £500, Sc covenanted with him 
that, in the event of his refraining from giving 
notice of the assignment to 67, he, bkpt., 
would, on payment of the debts or any part 
thereof, hand the cheque or other form of 
payment to W. On Feb. 27, 1024, bkpt. 
committed an act of bkpcy. In Mar. 1024, 
J., who acted as solr. for both bkpt. Sc W. in 
the matter of the assignment, on the in- 
structions of both Sc without disclosing same, 
made an agreement with S. for the liquidation 
of the two debts, whereby 8. undertook to 

IraLdmenS^^e first instalments being 
allocated to the payment of the later of the 
two debts Sc the subsequent ones to the pay- 
ment of the Judgment debt; Sc S. further 
agreed to deliver promissory notes payable 
to bkpt. or order to cover the instalments 
allocated to the later debt. J. received the 


notes from 8. Sc, as agent of W., collected the 
amounts as they fell due on the notes Sc paid 
part thereof to W. Sc retained the balance. 
After payment J. returned the notes to 8. 
to be cancelled. At that time neither J. nor 
W. nor 8 . had notice of any available act of 
bkpcy. On Sept. 18, 1024, a receiving order 
was made, at which date 8. had paid Sc W. 
had received from J. sums amounting to 
£00 in respect of the • later debt, upon 
receiving notice of the receiving order, J. 
gave notice to 8 . of the assignment. On 
Sept. 25, 1024, an order of adjudication was 
made, Sc on Oct. 7, 1024, appct. wad appointed 
trustee. In Apr. 1025, w. died, Sc his exor. 
was made resp. to the motion by which a 
declaration was sought that the two debts 
were at the commencement of the bkpcy. in 
the order Sc disposition of bkpt. Sc property 
of bkpt. divisible amongst his creditors : — 
Held: (1 ) the earlier debt, which, admittedly, 
arose in the course of bkpt.'s business, was, 
notwithstanding its conversion into a judg- 
ment debt, none the less at the commence- 
ment of the bkpcy. a debt due in the course 

* of his business Sc in the order Sc disposition 
of bkpt. Sc divisible amongst his creditors ; 

(2) the agreement between bkpt. Sc 8 . Sc the 
deposit of the notes by bkpt. with W. having 
been effected after the commencement of the 
bkpcy., in the absence of knowledge on the 
part of either 8 . or W. of an available act of 
bkpcy.. Sc the ct. inferring an agreement by 
W. with bkpt., in consideration of the 
deposit of the notes, not to enforce payment 
of the advance so long as S. paid the amounts 
as Sc when they fell due, constituted valid 
transactions for valuable consideration within 
1014 Act, s. 45, &, apart from such inference, 
the forbearance of W. on the strength of the 
deposit of the notes to sue Sc his acceptance 
of the instalments constituted sufficient con- 
sideration for the deposit of the notes ; 

(3) even if the trustee was entitled to recover 
the instalments paid after the date of the 
receiving order, the amount paid before that 
date was a payment protected by sect. 46 (b) ; 
Sc the judgment debt formed part of the 
property of bkpt. divisible amongst his 
creditors, while the claim in respect of 
the other debt should be dismissed. — Re 
Wethered, Em p. Salaman, [1026] Oh. 
167 ; 70 Sol. Jo. 324 ; sub nom . Re Wethered, 
Ex p. Salaman's Trustee, Trustee v. 
Bance, 05 L. J. Oh. 127 ; 134 L. T. 264 ; 
[1026] B. Sc 0. R. 265. 

6858c. Sums deposited with brewers — By tenant 
of licensed premises.] — A tenant of licensed 
premises deposited with the brewers, his 
landlords, sums to secure the due payment 
of all amounts becoming due from him to 
them, whether for rent, goods supplied, or 
otherwise. He lodged the deposit receipts 
with his bank as security for his overdraft, 
which was also guaranteed by G. G. having 
paid off the overdraft, was subrogated to 
the rights of the bank, which thereafter held 
the deposit receipts on his behalf. A 
receiving order in bkpcy. was made against 
the tenant on his own petition. Sc six days 
later the bank, for the first time, gave notice 
to the brewers of the charge on the receipts. 
The balance remaining due from the b re w ers 
to the tenant was claimed both by G. 8 b by 
the trustee in bkpcy. who alleged that it 
was a debt growing due to the bkpt. Sc in 


Aft 
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his possession, order or disposition at the 
date of the receiving order: — Held: the 
balance of the sums deposited with the 
brewers was a debt growing due to the bkpt. 
at the date of the receiving order, & such a 
debt could be, & in this case was, in the 
possession, order or disposition of the bkpt. 
m his trade or business, by the consent & 
permission of the true owner, under such 
circumstances that he was the reputed owner 
thereof. — Latham v. Goldsbury, [1933] 1 
K. B. 844 ; 102 L. J. K. B. 401 ; 148 L. T. 
528 ; 49 T. L. B. 268 ; [1933] B. & 0. B. 86. 

6859. Add. Annotation s: — N.F. Re Tabor, Ex p. 
Cork, [1920] 1 K. B. 808 5 He Kaufman 
Segal & Bomb, Ex p. The Trustee, [1923] 
2 Oh. 89. 

6868 . Citations : — For “ 5 Oh. App. 620 ” read 
" 8 Oh. App. 620.” 

Add. Annotation : — Held. Latham v. Gold- 
bury (1933), 49 T. L. B. 268. 

6867. Add . Annotation : — Held. Re Tabor, Ex p. 
Cork, [1920] 1 K. B. 808. 

6868. Add. Annotation : — Folld. Re Tabor, Ex p. 
Cork, [1920] 1 K. B. 808. 

6869. Add. Annotation : — Consd. Re Tabor, Ex p. 
Cork, [1920] 1 K. B. 808. 

6878. Add. Annotations : — Reid. Re Tabor, Ex p. 
Cork, [1920] 1 K. B. 808 ; Re Kaufman 
Segal & Domb, Ex p. The Trustee, [1923] 
2 Oh. 89. 

6879. Add. Annotation: — Reid. Lamb v. Wright, 
[1924] 1 K. B. 867. 

6879a. Clothiers — Custom to hire machines.] — Re 
Kaufman Shoal & Bomb, Ex p. Trustee, 
No. 6802a, ante . 

6881. Add. Annotations : — Apld. Re Tabor, Ex p. 
Cork, [1920] 1 K. B. 808. Folld. Re Kaufman 
Segal & Bomb, Ex p. The Trustee, [1923] 
2 Oh. 89. 

6881a. .] — Re Tabor, Exp. Core, 

No. 6516a, ante. 

6882a. Antique furniture.] — A custom 

exists in the antique furniture trade to 
deliver goods to a dealer on approval. In 
the event of the bkpcy. of such dealer, goods 
upon his premises are not in his order & 
disposition within 1914 Act, s. 38. — Re 
For d. Ex p. Trustee, Best all, Brown & 
Olennell’s Case, [1929] 1 Oh. 134 ; 140 
L T. 276 ; 72 Sol. Jo. 617 ; sub nom. Re 
Ford, Ex p. Trustee v. Bestell, Brown & 
Oo. # 97 L. J. Oh. 334 ? [1928] B. & O . B. 55 ; 
sub nom. Re Ford, Exp. Ha whins, 44 T. L. B. 
643. 

Annotation : — Apld. Be Ford, Ex p. Trustee, Powell’s Case, 
(1999] 1 Ch. iST 

6882b. Sent by private customer.]— 

No trade custom exists of private customers 
sending articles of furniture to retail dealers 
for sale on commission or otherwise so 


notorious as to exempt such articles from the 
operation of the doctrine of reputed owner- 
ship in’the event of the bkpcy. of the dealer. 
But, where such a customer left a table with 
a retail dealer to be sold on the terms that 
the dealer should retain the surplus. If any, 
over an agreed minimum price & upon the 
bkpcy. of the dealer the table was exposed 
on hu premises with other furniture for sale : 
—Held as the effect of the ouStom which 
was established In Re Ford. Em p. Trustee, 
Restall , Brown db ClsnnstVe Caee 9 No. 6882a, 
ante , was to prevent the reputation of ow ner# 
ship from attaching to any of the furniture 
so exposed, the tame, which was not dis- 
tinguished from the other articles of furniture, 
was not in the bkpt*’s pos s ess i on In such 
circumstances that he was the repute d ow ner 
thereof. — Re Ford, Exp. Trustee, Powell s 
Case, [1929] 1 Oh. 187 * 140 L. T. 276 | 72 
Sol. Jo. 617 I sub nom. Re Ford, Trustee j. 
Powell, 98 L. J. Oh. 144 ; [1928] B. * 0. *. 
66 . 

6885. Add. Annotations Refd. Lamb v. Wright, 
[1924] 1 K. B. 867; Simeons v. Durand'S 
Trustee, [1928] 2 K. B. 66. 

6888. Add. Annotation .-—Consd. Re Tabor, Ex p. 
Cork, [1920] 1 K. B. 808. 

6889. Add. Annotations .-—Apld. Re Tabor, Ex p* 
Cork, [1920] 1 K. B. 808. Refd. French tn 
Gething, [1922] 1 K. B. 286. 

6890. Add. Annotation .-—Retd. Re Tabor, Ex p> 
Cork, [1920] 1 K. B. 808. 

6890a. .]— Re Tabor, Ex p. Core, No. 

6516a, ante. 

6898. Add. Annotations Refd. French 9. Gething 
[1922] 1 K. B. 236 ; Latham v. Goldsbury 
(1933), 49 T. L. B. 258. 

6911. Add. Annotation : — Refd. Re Ohiandettl , 
Ex p. Trustee (1921), 91 L. J. K. B. 70. 

8912. Add. Annotation: — Refd. Re Ohiandettl, 
Ex p. Trustee (1921), 91 L. J. K. B. 70. 

6912a. Goods sold in interpleader action — 

Proceeds in court.] — Re Ohlandetti, Em p. 
Trustee, No. 7113a, post . 

6915. Add. Annotation : — Consd. Re Ohlandetti 
(1921), 91 L. J. K. B. 70. 

6916 a, .] — Re Ohiandetti, Ex p. 

Trustee, No. 7113a, post. 

6918. Add. Annotations : — Consd. Re Fairley, [1922 ] 
2 Oh. 791. Apld. Re Brelsford, [1982] 1 Ch. 
24. Consd. Re Andrew, Official Receiver v. 
Standard Range & Foundry Co., [1936] 3 
All E. B. 450. 


69i8a. Subsequent withdrawal & return 

of nulla bona.] — On Jan. 14, 1921. the sheriff, 
in executing a writ of ft. fa. for £144, levied on 
* debtor’s goods, but on Jan. 29 being paid 
£72, on account of the debt in addition to 
costs, fees, & possession money, he withdrew 
by arrangement reserving a right of re-entry 


PART XX. SECT. 9. SUB-SECT. 8.— A. 

S0S9 1. Duty oi court— To take notice 
of aUeoed —Whore It is proved 

that no less than 67 funeral oars & 
t were • applied in Ireland ante 


of hiring funeral he arses 

— the hire-purchase system is suffl- 
otontty notorious. The test In mete 
oases is what is the state of knowledge 
of pessone who have made tbemaelvae 


acquainted with the nature & custom 
of the particular situation.--^ Tob- 
murs^jflSl] I L Er 1,4 J 68 I. b. T. 
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for £ 72 balance. He retained the £72 
received on account for fourteen days 4c then 
paid it to the execution creditors. On 
Mar. 10 the sheriff made a seeond levy, but 
on being paid £53 on account of the debt In 
addition to fees 4c possession money, he 
again withdrew reserving a right of re-entry 
for the £19 balance. After retaining the 
£58 for fourteen days he paid it to the 
execution creditors. On Apr. 26 the sheriff 
made a third levy, but the goods seized being 
found on interpleader to belong to a third 

* party, he finally withdrew A made a return 
of nuUa bona on May 2. On Sept. 8 a 
petition in bkpcy. based on an act of bkpcy. 
of Aug. 19 was presented. A receiving order 
was made on Sept. 29 followed by an adjudi- 
cation on Oct. 1 & an order for summary 
administration on Oct. 8 : — Held : the 
execution was completed within 1914 Act, 
as. 40, 41, by the return of nulla bona 
on May 2, 4c the trustee had no title to 
the £72 4c £53 realised by that completed 
execution. 

Qu: whether the trustee would in any 
case have been entitled to the moneys paid 

. before June 8, the earliest possible date to. 

* whioh his title could relate back under sect. 
87. — Be Fairley, [1922] 2 Oh. 791 ; mb nom. 
Be Fairley, Ex p. Official Receiver, 92 

* L. J. Oh. 140 s [1922] B. 4c 0. R. 127 j sub 
nom . Be Fairley, Exp. hew & Bonar, Ltd., 
88 T. L. R. 898, D. 0. 

Annotation : — Oonsd. Re Andrew, Official Receiver v. 

Standard Range & Foundry Co., f 1936] 3 All E. R. 460. 

6918b. .] — On Sept. 17, 1928, resps. 

recovered judgment in the High Ot. for 
£215 & costs. On the following day the 
sheriff levied execution on the goods of the 
debtor under a writ of fi. fa. issued by resps. 
to enforce their judgment. On Sept. 24, 
1928, it was a«a in writing between resps. 
4s the debtor that in consideration of resps. 
withdrawing execution, the debtor should 
pay to resps. £15 on account of the debt A costs 
& the balance thereof by monthly instalments, 
the debtor undertaking, in case of default in 
payment of any of the agreed instalments, 
to authorise the sheriff to retake possession. 
In pursuance of the agreement the £15 4c the 
costs of the execution were paid ; whereupon 
the sheriff withdrew. Up to Oct. 22, 1929, the 
amount paid in respect of the instalments 
was £63 h no more, 4c on Jan. 10, 1980, the 
sheriff entered a second time into possession 
to levy execution for the balance of the debt 
remaining unpaid. On Jan. 18, 1980, while 
the sheriff was in possession, a receiving order 
was made against the debtor on his own 
petition filed on the same day, & he was 
adjudicated bkpt. On Jan. 14 resps. received 
notice of the receiving order. On Jan. 16, 
1980, the official receiver, as trustee in the 
bkpcy., claimed from resps. payment of the 
two -* sums so received by them, amounting 
together to £78, as forming part of bkpt.’s 
estate available for the general body of his 
creditors, 4c on Mar. 12, 1931, issued a notice 
of motion to enforce his claim. On the hear- 
ing of the motion before the judge of the 
Nottingham county ot., on Apr. BO, 1981, 
a special, oase was stated under 1914 Act, 
*. 100 (8), for the opinion of the High Ot., 
whether resps. were entitled to retain or were 
bound to account for 4c pay to the trustee in 


bkpcy. the two sums of £15 4c £68 so received 
by them or either of those sums : — Held : 
both sums s 6 received by resps. were, within 
1914 Act, s. 40, benefits of the execution for 
which they were liable to aooount to the 
trustee in bkpcy.-— Re Brelsford, [1982] 1 
Oh. 24 ; 146 L* T. 160 $ tub nom. Be Brels- 
ford, Official Receiver 4c Trustee v. 
Shell Mbx, Ltd., 100 L. J. Oh. 865 ; [ 1931] 
B. 4c 0. R. 21. 

Annotations Folld. Be Kern (P. E. & B. B.>. (19**] 1 Ch. 
656* Oonsd. Be Andrew, Official Receiver v. Standard 
Range 4c Foundry Oo„ [1936] 3 All «, R. 450. 


6918c. .]— Sect. 40 of 1914 Act, which 

enacts that an execution creditor shall not be 
entitled to retain the benefit of the execution 
against the trustee in bkpoy., unless he has 
completed the execution before the date of 
the receiving order, is a substantive enact- 
ment, A the right of the trustee thereunder 
is not limited to benefits of execution received 
by the execution creditor after the date to 
which the trustee’s title to the bkpt.*s pro- 
perty relates back under sect. 37 of 1914 
, Act. — Be Kern (P. B. 4c B. B.), [1932] 1 Oh. 

566 ; 146 L. T. 570 ; mb nom. Be KeRn 
(P. B. 4c B. E.), Thomas Henry, Ltd. v . 
Trustee, 101 L. J. Oh. 257 ; [1931] B. 4c 
0. R. 150. 


Annotation : — Oonsd. Be Andrew, Offloial Receiver v. 
Standard Range & Foundry 90 ., fl936] 3 All E. R. 450. 


6919. Add. Annotation : — Oonsd. Be Fairley, [1922] 
2 Oh. 791. 


6920. Add. Annotations: — Ae to (1) Oonsd. Re 
Fairley, [1922] 2 Oh. 791 5 Be Godwin, Ex p. 
Trustee v. Morris, Be Godwin, Ex p. Trustee 
v. British Reinforced Concrete Engineering 
Co., [1935] Oh. 218. Reid. Be Chiandetti 
(1921), 91 L. J. K. B. 70; Be Andrew, 
Official Receiver v. Standard Range 4c 
Foundry Oo., [1930] 3 All B. R. 450. 
Generally, Retd. Be Brelsford, [1932] 1 
Ch. 24. 


6920a. .] — On June 1, 1932, a creditor 

obtained a judgment against the bkpt. for 
£111 Is. On June 10 the judgment creditor 
caused execution to be levied against the 
bkpt.’s goods for £121 6s. 8dL 4c costs of 
execution. The sheriff went into possession. 
On July 2 the bkpt. paid to the judgment 
creditor a sum of £00, 4c on July 8 a further 
sum of £60, 4C on July 22 he paid to the 
judgment creditor a further sum of £13 9s. 3d., 
making in all the total sum of £138 9s. 3d,, 
being the full amount due under the judg- 
ment, together with the costs of the execu- 
tion. On Aug. 3, 1932, the judgment creditor 
instructed the sheriff to withdraw, which he 
did on the same date, his costs being paid by 
the judgment creditor. The withdrawal was 
unconditional & no power of resentry was 
reserved. On Nov. 21,' 1932, the bkpt. filed 
his own petition, 4c a receiving order was 
made against him on that date. On Dec. 6 
he was adjudged bkpt. The trustee in 
bkpcy. moved in the county et. for : (a) a 
declaration that the payments made by the 
bkpt. to the judgment creditor were void aa 
against the trustee by virtue of 1914 Act, 
as. 40, 41 ; ’ (b) an order that the judgment 
creditor should repay to the trustee in bkpcy* 
the sums paid to him by the bkpt. by virtue 
of the same sections. The county ct. judge 
dismissed the apfefie* Hon 4c the trustee 
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Appealed : — Held : dismissing the appeal, the 
phrase 44 the benefit of the execution ” in 
sect. 40 (1), referred solely to the protection 
obtained by an execution creditor by reason 
of the issue of a writ of fi. fa* & its delivery to 
the sheriff, & did not include any payments to 
an execution creditor whether by the sheriff 
or by the judgment creditor ; the section 
related only to executions which were in fact 
in existence at one or other of the appro- 
priate dates mentioned in the section, & had 
no reference to an execution which had been 
unconditionally withdrawn before any of 
those dates. — Re Godwin, Ex p. Trustee v. 
Morris, Re Godwin, Ex p. Trustee v. 
British Reinforced Concrete Engineer- 
ing Co., [19351 Oh. 213 ; 104 L. J. Oh. 189 ; 
152 L. T. 392 ; 61 T. L. R. 118 ; 78 Sol. Jo. 
980 ; [1934] B. & C. R. 101, D. 0. 


Annotations : — OonscL Re Samuels, Ex p. Trustee v. Tee 
Oh. 341; Folld Re Andrews, Official 


(J. H. S.),J1935] 
Receiver (Trustee) v. 
[1986] 8 All E. R. 760. 


Standard Range Sc Foundry Go., 


6920b. Sheriff reserving right to re- 

enter.] — A judgment creditor having seized a 
debtor’s goods under a writ of fi. fa., an 
arrangement was come to between the judg- 
ment creditor & the debtor in order to avoid a 
sale. In pursuance of that arrangement the 
sheriff withdrew, reserving a right of re- 
entry. Under the arrangement the debtor 
paid various sums to the judgment creditor 
in part payment of the debt & in satisfaction 
of the sheriff’s fees. Subsequently the 
debtor filed his own petition & a receiving 
order was made against him. At the date 
of the receiving order the debt had not been 
paid in full & the sheriff had the power of re- 
entry : — Held : the sums paid by the debtor 
before the date of the receiving order were 
not for the “ benefit of execution ” within 
1914 Act, s. 40, & the judgment creditor was 
entitled to retain them as against the trustee 
in bkpcy. — Re Samuels, Ex p. Trustee v. 
Tee, [1935] Oh. 341 ; 104 L. J. Ch. 197 ; 162 
L. T. 454 ; 61 T. L. R. 109 ; [1934] B. & 
O. R. 158. 


Annotation : — Folld. Re Andrews, Offlolal Receiver (Trustee) 
t>. Standard Range & Foundry Go., [1936] 2 All E. R. 760.. 


6920c. — — .] — A judgment creditor having 

seized a debtor’s goods under a writ of fi. fa., 
an arrangement was come to between the 
judgment creditor & the debtor in order to 
avoid a sal©. In pursuance of that* arrange- 
ment the sheriff withdraw from possession, 
reserving the right of re-entry. Under the 
arrangement the debtor paid various sums to 
the judgment creditor in part payment of the 
debt & in satisfaction of the sheriff’s fees. 
The debtor having failed to continue his 
payments the sheriff re-entered into posses- 
sion under his power of re-entry. Subse- 
quently the debtor filed his own petition & a 
receiving order was made against him, & 


later he became blqpt. At the date of the 
receiving order the debt had not been paid in 
full s -±HM : the words “ the benefit of the 
execution ” in sect. 40 (1) of 1914 Act, did 
not refer to moneys actually received by the 
creditor in whole or partial satisfaction of 
his debt, whether under or in consequence of 
an execution or not, hut they referred 
to the charge which the creditor obtained by 
the issue of the execution, & to the 
extent that by the payment of money that 
charge had been reduced or abrogated there 
was pro ianto no benefit of the execution to 
be considered. The benefit of the execution 
could only refer to the charge still remaining 
under the still subsisting execution for the 
balance of the debt. Therefore, the sum s 
paid by the debtor before the date of the 
receiving order were not 44 the benefit of the 
execution ” within sect. 40 (1), & the judg- 
ment creditor was entitled to retain them 
as against the trustee in the bkpcy. — Re 
Andrew, Ex p. Official Receiver 
(Trustee) (No. 2), [1937] Oh. 122 ; 108 
L. J. Ch. 195 ; 80 Sol. Jo. 932 ; [1930-7] 

B. & 0. R. 205 ; su b nom. Re Andrew, 
Official Receiver v. Standard Range & 
Foundry Co., Ltd. (No. 2), [1936] 3 All 
E. R. 450 ; 155 L. T. 680 ; 63 T. L. R. 90, 

C. A. 

6921. Add. Annotation: — Consd. Re Fairley, [1922] 
2 Oh. 791. 


6939. Add. Annotation : — Retd. Re Andrew, 

Official Receiver v. Standard Range & 
Foundry Co., [1930] 3 All E. R. 450. 


6941. Add. Annotations : — Retd. Re Godwin, Ex p. 
Trustee v. Morris, Re Godwin, Ex p. Trustee 
v. British Reinforced Concrete Engineering 
Co., [1935] Ch. 213 ; Re Andrew, Officim 
Receiver v. Standard Range & Foundry Co., 
[1938] 3 All E. R. 450. 

6947. Add. Annotation : — Apld. Re Harris, Ex p. 
Shell-Mex & Official Receiver (1930), 99 
L. J. Ch. 448. 


6952a. Registrar ot county court & 

sheriff same person — Notice received in 
capacity of registrar.] — The condition of 
service within the fourteen days limited bv 
1914 Act, s. 41 (2), of notice on the sheriff 
of a bkpcy. petition having been presented 
is sufficiently complied with, so as to entitle 
the official receiver to be paid the moneys 
retained by the sheriff, if during that period 
he has acquired knowledge of the presenta- 
tion of a petition. 

M., who held the office of high bailiff of a 
county ct., in pursuance of 1914 Act, s. 41 (2), 
retained the moneys paid to him to avoid 
a sale of the debtor’s goods. Before the 
expiration of the prescribed period of 
retention a bkpcy. petition was presented by 
the debtor & a receiving order thereon was 
signed by M., who then held the office of 
registrar of the same ct. of which he was also 
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(3).] — Until a sheriff with w ham a writ 
ot execution ha* bean pJe*®d receives a 
copy ot the assignment by debtor as 
provided by the above sect. 44 at 
publication of notice In the Gamtte 
aa provided by the Act/ 4 he is not 
aafe in not attaching debtor*# goods. 
A. statement made by the solr. for the 
to a sheriff's officer that an 
' ha* been made, does not 


amount to notice to the sheriff, 8c is 
not a ground for depriving him of the 
ooets of a levy made after snob state- 

Hfe-inr M 

679.— CAK. 

6934 Hi. Edra Judicial Seimrte 

Ad, R. 8. A., 19*2 ( e . 96).l— Bkpcr. 
Act, 1919, a. 11 (9), does not apply to 
property seised under the above Act.— - 
Re Hamilton 8c Oaxns. [19*51 9 
D. L. R. 514 ; (1995) iW.W.R. 17t ; 


5 C. B. R 465.— CAN. 

se. Duty of sheriff to retain costs.]— 
Where at the time of an authorised 
assignment the sheriff had in his hands 
the proceeds of an execution sale of the 
debtor's property, he errs in paying 
over those proceeds to the trustee 
without first subtracting the costs, 8c 
the trustee should return the amount 
of the costs to the sheriff . — Re Bell's 
Estate, [1934] * W. W. R. 417.— 
CAN. 
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high bailiff* A formal notice in writing wm 
B ent by the official receiver to M. of the 
presentation of the petition & of the making 
of the receiving order, which waa not received 
until after the fourteen days had expired t — 
HM : knowledge of the pres e nta t ion of the 
petition acquired by M. as registrar con- 
stituted a sufficient compliance with the 
requirement of s. 41 (2), of service of notice 
upon him as high bailiff, with the result 
that the official receiver was entitled to be 
paid the moneys in the hands of the high 
bailiff. — Re Harris, [1931] 1 Oh. 18 8 ; 99 
I* J. Oh. 448 $ 144 L. T. 232; [1929] B. & 
0. B. 211, D. 0. 

— — — .] — See, now , Bkpcy. 

Btlles, 1915, r. 323 b. 

«*M. Add. Annotation .-—Reid. Re Ohiandetti 
(1821), 91 L. J. K. B. 70. 

«Mk. Add. Annotation : — Retd. Re Fairley, [1922] 
1 Oh. 791. 

9991. Add. Annotation a : — Held. Re Wigzell, Ex p. 
Halt, [19211 2 K. B. 835 ; Re Wilson, Ex p. 
ffahftnan, The Trustee v. Keith, Prowse 
0925), 188 L. T. 814 ; Re Wait, [1927] 1 Oh. 
606 $ Re Begent Finance & Guarantee Oorpn. 

' (1980), 69 L. Jo. 283. 

6994. Add. Annotation : — N.F. Latter v. Juckes 

1 (1926), 42 T. L. B. 723. 

6999. Add. Annotation : — Consd. Re Sarjeant, 
[1928] 2 Oh. 802. 

6965a. “ Any other petition ’’—Notice not given 
within fourteen days.] — A sheriff, on behalf 
of an execution creditor, levied an execution 
against debtor for more than £20, & received 
the money from debtor to avoid a sale. 
Within fourteen days of the payment the 
sheriff received notice of a bkpcy. petition 
on which an order would have been made had 
not debtor in the meanwhile filed his own 
petition on which a receiving order was made 
as a matter of course. Notice of this second 
petition was given to the sheriff more than 
fourteen days after the payment, but while 
the money was still In his hands pending the 
result of the first petition. The trustee in 
bkpcy. & the execution creditor both claimed 
the money : — Held : the words in 1914 Act, 
s. 41 (2), “ or on any other petition of which 
the sheriff has notice/* were not to be 
qualified by the addition of the words 
“ within the said fourteen days *’ so as to 
permit the sheriff to pay the proceeds of the 
execution to the execution creditor because 
notice of the second petition on which the 
receiving order was made was not given 
within fourteen days of the receipt of such 
proceeds. The sheriff must hold, in the first 
instance, to Bee whether a receiving order 
would be made, & if he had notice of another 


petition, even after the lapse of fourteen 
days, then he must hold to see whether an 
order would be made on that other petition, 
or on any petition. — L atter v. Juckes 
& Page, [1927] 1 K. B. 17 > 96 L. J. K. B. 
137 ; 186 L. T. 177 ; 42 T. L. R. 723 ; 79 Sol. 
Jo. 905 ; [1926] B. A C. B. 133, 0. A. 

6966. Add. Annotation :—RM. Re British Sali- 
cylates, [1918-19] B. A 0. B. 160. 

6979. Add. Annotation : — Refd. Latter v. Juckes 
A Page, [1927] 1 K. B. 17. ' 

6995. Add. Annotation : — Consd. Re Woods 

(Bristol), Ltd., [1931] 2 Oh. 320. 

6998a. S. P. Bloxholm v. Oldham (1750), cited 
in 1 Burr, at p. 22 ; 97 E. B. 168. 

Annotation : — Consd. Balme v. Hutton (1881). 2 Or. St J. 19. 

7000a. 8. P. Belcher v . Magna y (1843), 12 
M. & W. 102 ; 1 Dow. & L. 441 ; 18 L. J. Ex. 
49 ; 2 L. T. O. S. 124 ; 7 Jur. 1160 ; 152 
E. B. 1128. 

Annotations Refd. Oheston c. Gibbs (1848), 12 M. Sc W. 

Ill ; Edwards v. Evans (1843), 2 L. T. O. 8. 75. 

7006a. Sale after bankruptcy — Of goods 

* sufficient to satisfy two executions — One 
delivered after bankruptcy.] — Held : the as- 
signees might recover in trover for such of 
the goods as were sold after the sheriff had 
raised money enough to satisfy the first 
execution. — Stead v . Gascoigne (1818), 8 
Taunt. 527 ; 129 E. R. 488. 

Annotations : — Refd. Giles v. Grover (1832), 9 Bing. 128 ; 

Batchelor v. Vyse (1884), 4 Moo. Sc 8. 552 ; Aldred v. 

Constable (1844), 6 Q. B. 370. 

7008a. Stay of proceedings — When ordered.]— 

Gibson v . Humphrey (1833), 1 Cr. & M. 544 ; 
2 Dowl. 68 ; 3 Tyr. 588 ; 2 L. J. Ex. 234 : 
149 E. R. 516, Ex. Ch. 

Annotation : — Refd. Moon e. Raphael (1835), 2 Bing. N. O. 

810. 

7030. Add. Citation: — affg. S. 0. sub nom. R. v. 
Edwards (1853), 9 Exch. 82. 

Add. Annotation : — Refd. Re Warren, Wheeler 
v. Mills, [1938] 2 AH E. R. 331. 

7082. Add. Annotation : — Refd. Re Webb (Smith- 
field, London), [1922] 2 Oh. 369. 

7042a. 6 Geo. 4, c. 16, s. 81 — Two calendar 

months — Computation.] — By above sect, all 
executions, etc., executed or levied more than 
two calendar months before the issuing of 
the commission, are valid. Deft., the sherlff, 
seized the goods of W. on Aug. 13, in execu- 
tion, upon a judgment on a warrant of 
attorney at the suit of pltf., at about eleven 
o’clock, & at about one on Oct. 13 a com- 
mission of bkpoy. issued against W . : — Held : 
(1 ) the ot. would take notice of the fraction of 
a day, in putting a construction upon that 
part of the clause ; &, therefore, it was clear 
that more than two calendar months had 
elapsed ; (2) the day of issuing the com- 
mission was to be included in «the com* 


PART XX. SX0T.10, SUB-SECT. 4.— C. 

SSSSflL - — .)— While a sheriff is 
not entitled to poundage unlees he has 
obtained some money for the execution 
creditor, vet r. 405 contemplates that 
the sheriff is to metre something, 
even though no money has been 
realised byliinu since It provides tbat 
he Is to be entitled to poundage " or 
such lass sum. as a tune may deem 
reasonable. ** — Morosgban «. Mono- 

hit 

1 O. B. R. 403. — 6aM* 

SSSStv. 


vised assignment. 1 — To wans v. Solo- 
mon, 110231 1 W. W. R. 1184 ; 3 
C. B. E. 806.— CAN. 

6000 L Possession money— Sheriff 
continuing in possession — After natios 
of assignment.}— This costs to which 
the execution creditor is entitled are 
the costs of execution up to the time 
notice of the assignment is given the 

sm re 

656 ; 40 D. L. R 664.— 0AM. 

PART XX. SECT. 10, SUB-SECT. 6. 
y (p. 830) L — 

70 


that title subject to costs of prior execu- 
tion. } — On an assignment under Bkpcy. 
Act, where there are executions 
recorded against land of the assignor, 
the registrar of land titles, in making 
transmission of title to the assignee, 
should make a memorandum that the 
title ie subject to a lien for costs of the 
first execution which waa lodged with 
the sheriff & to a lien for oasts of 
registration Sc sheriff’s fees ot all 
the executions . — Re Land Titles 
Act. Sa*katchbwan Gknkral Trust 
Ookpn» Ltd.'S Oasis, (10231 3W.W.R. 
628.—GAN. 
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nutation. — Godson v. Sanotuaby (1832). 4 
B. A Ad. 255 ; 1 Nev. A M. K. B. 52 ; 2 
L. J. K. B. 10 ; 110 B. B. 451. 


Annotations As to (1) Retd. R. v. Middlesex JJ. (1845) 
8 Dow. & L. 100. As to (2) Retd. Whitmore v. Robertson 
(1841). 11 L. J. Ex. 48 ; Skey «. Carter (1848). 11 M. Sc W. 
671 ; Whitmore v. Greene (1844). 2 Dow. 3c L. 174. 

7058. Add. Annotation : — Bold. Latter v. Juckes 
A Page, [1027] 1 K. B. 17. 


7068. Add. Annotations : — As to (1) Retd. Ellis 
v. Steuuing A Son, Ltd. (1932), 101 L. J. 
Oh. 401 ; Freshwater v. Bulmer Bayon Co., 
[1933] Oh. 162. 


7070. Add. Annotation : — Refd. Anantapadmana- 
bhaswami v. Secunderabad Official Receiver, 
[1933] A. O. 394. 

7079. Add. Citation : — sub nom. Be Plummer, 
Ex p . Trustee, 69 L. J. Q. B. 936 ; 48 W. R. 
634 ; 44 Sol. Jo. 572 ; 7 Mans. 367, O. A. 
Add Annotation : — Refd. Be Mathieson, [1927] 
1 Ch. 283. 


7085. Add. Annotation : — Refd. Be Mathieson, 
[1927] 1 Ch. 283. 

7086. Add. Annotation : — Refd. Be Mathieson, 
[1927] 1 Oh. 283. 

7087. Add. Citation : — subsequent proceedings 
(1805), 11 Ves. 377. 

7089a. Declaration of trust without consideration — 
Csedit in account of money to wlfej — Held : 
not binding on bkpt.’s creditors . — Be Smith, 
Ex p. Smith (1812), 1 Rose, 208. 

Annotation: — Oonfd. Parsons v. Coke (1858), 27 L. J. Oh. 

828. 


7091. Add. Annotation : — Refd. Be Mathieson, 
[1027] 1 Ch. 283. 


7094. Add. Annotation : — Refd. Be Mathieson, 
[1927] 1 Oh. 288. 

7096a. Settlement of property in exercise of general 
power of appointment.]— Held : not within 
1914 Act, s. 42 . — Be Mathieson, [1927] 1 
Oh. 288 ; 71 Sol* Jo. 18 ; sub nom. Be 
Mathieson, Moore (Trustee) v. Mathieson, 
96 L. J. Oh. 104 ; [1927] B. A 0. R. 80 ; sub 
nom . Be Mathieson, Ex p. Trustee, 136 
L. T. 528, O. A. 

7096b. Property aocrulng “ after marriage In right 
of wife.*'] — Property devolving on a husband 
on the intestacy of his deceased wife is 
property that has accrued to the husband 
after marriage in right of bis wife within the 
exception to 1914 Act, s. 42 . — Be Bower 
Williams, Ex p. Trustee, [1927] 1 Oh. 441 ; 
96 L. J. Oh. 136 ; 136 L. T. 762 { 43 T. L. R. 
225 ; 71 Sol. Jo. 122 ; [1927] B. A O. R. 
21, 0. A. 

7098. Add. Annotation : — Refd. Jagger v. Jagger, 
[1926] P. 03. 

7104. Add. Annotations: — As to (1) Retd. Be 
Charters, Ex p. Trustee, [1928] B. A O. R. 
94. As to (2) Consd. Be Charters, Ex p. 
Trustee, [1928] B. A 0. R. 94. 

7104a. Plaintiff in compromised notion against 

settlor.] — Be Cole (A. V. A M. E. M. A.), 
Trustee in Bankruptcy v. Public Trustee, 
No. 7121a, post. 

7105. Add. Annotation : — Refd. Be Womb well 
(1921), 37 T. L. R. 625. 

7106. Add. Annotation : — Consd. Be Charters, 
Ex p. Trustee, [1923] B. A O. R. 94. 

7109. Add. Annotation : — Consd. Be Charters, 
Ex p. Trustee, [1923] B. A C. R. 94. 


7069 i. Garnishee order. ] — A debt 
was attaohed by a garnishee order under 
a judgment which was still subsisting : 
— Held : a receiving order under 
Bkpoy. Act, s. 11, did not rank in 
priority to such garnishment . — Re 
B louin, Gagnon v . Grain 6 c Pro- 
vision Co., 11924) 1 D. L. R. 832 ; 
Q. R. 85 K. B. 161.— CAN. 

d (p. 837) 1. Priority. J— A 

creditor has priority for oosts of 
execution onoe the writ Is placed in the 
hands of the sheriff— Re Ferguson, 
£935] 2 D. L. R. 473 ; O. R. 223.— 

sf. Payment by contractor to prevent 
removed sale by sheriff of sub-con- 
tractor* 8 plant db materials — Bank- 
ruptcy of sub-contractor — Effect of.)— 
Re Stewart (Ont.), [1926] 2 D. L. R. 
1043 ; 7C.B.R. 680.— CAN. 

PART XX. SECT. 11. SUB-SECT. 1. 

7078 il. Bankruptcy Act , s. 29.] 

— “ Settlement ” in the above sect. 
discussed . — Re Cohen 6 c Mah un, 
Canadian Credit Men’s Trust 
AssooN., Ltd. v. Spivak (Alta.), 
[192JM 3 D. L. R. 942; [1926) 3 
W. W. R. 34; revsd. [1927] 1 D. L. R. 
577; [1987) 1 W. W. R. 162: 22 Alta. 
L. R. 487 ; 8 a B. R. 23.— CAN. 

7078 111. 8. P. Traders Trust Co. r. 
Cohen (Man.), [19871 3 W.W.R. 473.— 
CAN. 

7086 li a. .) — Held : a 

S ft not being hedged about with oon- 
tlons was not a settlement within 
Bkpoy. Act, 1908, e. 75 . — Braithwaite 
v. Braithwaite, [1923] N. Z. L. R. 
1186.— N.Z. 

Ji. .) — Where insured, 

under a policy of life insurance, declares 
it to be for the benefit of his wife, the 
trust oreated is not Invalidated by his 
subsequent insolvency, 6c creditors of 
insured have no rights which would 
Interfere with the rights of his wife 


even though the endowment policy 
matures during the life of insured. — 
Bank of British North America v. 
Edgecombe (1919), 46 N. B. R. 105. — 
CAN. 

•g. Conveyance of property to wife 
<t sons.}— where a transfer in the 
nature of a settlement was made for 
the purpose of defeating creditors 
Held: though it would not be set aside, 
yet the creditors might seek payment 
of their claims out of the property 
transferred. — K iehl v. Fussel (1922), 
68 D. L. R. 780.— CAN. 

r i. Purchase of property db invest- 
ment of money in wife*s name .) — Where 

K roperty had been acquired 6c money 
ivestea by a husband in the name of 
his wife for the purpose of defeating 
his creditors : — Held: the property 
belonged to the husband. 3c the proceeds 
received by the wife from a sale of 
furniture owned by the husband should 
be paid to a receiver.— M cCurdy t. 
Neve (1923), 51 N. B. R. 123.— CAN. 

sj. Declaration of trust in favour 
of wife — In pursuance of alleged ante- 
nuptial settlement.) — Held: a settle- 
ment within Bkpoy. Act, s. 29 (1), 3c 
null 6c void.— & Awons Sc Olirts, 
[19231 1 D.L.B. 34rf 56 N. S. R. 43; 
SC.B.R. 600.— CAN. 

sk. Settlement on creditor .) — On 
Jan. 29, 1925, J., bring in embarrassed 
circumstances 3c Indebted, amongst 
others, to M. for 61,200. settled certain 
land on M., 6c another upon trust for 
herself 3c her only child during her life 
3c after her death for her child 
absolutely. A private meeting ofJ.’s 
creditors was held on Apr. 22, 1925, 
6c a committee appointed to investigate 
her affair 6c it was agreed to accept 
£200 from M. to be distributed ai 
the creditors in full payment of 
debts. Some of the creditors, including 
the R. Co., refused to cam out this 
arrangement, but on the faith that it 
would he carried out, J., on Apr* 28, 


paid M. £100 on aooount of his debt. 
On June 5 the debtor filed a petition 
for liquidation, but before the meeting 
on June 24 the R. Co. served a debtor's 
summons. The R. Co. had notice of 
the meeting for June 24, but did not 
attend. This meeting was attended 
by creditors whose Indebtedness was 
about two-thirds of the total sum. 
They unanimously passed a resolution 
for liquidation by arrangement, 6c 
appointed a trustee. On the bearing 
or an application by tbe debtor 8c the 
trustee to dismiss the debtor’s summons 
it was held that the application must 
be dismissed, but as the creditors who 
absented themselves from the liquida- 
tion meeting should have 8c ooula have 
attended It, they must pay the costa. 
The bkpoy. proceedings were con- 
tinued, Sc a trustee appointed. Tbe 
trustee then applied to have tbe settle- 
ment to M. delivered up to be cancelled 
3c for repayment of the 6100 paid to 
M. on Apr. 28, 1925 : — Bela: the 
settlement was not made in good faith 
8c must be delivered up. The payment 
of 6100 to M. was a fraudulent pre- 
ference, 3c it must be repaid to tbe 
trustee . — Re Jeffreys (1925), 21 
Tas. L. R. 31.— AUS. 

PART XX. SECT. II, SUB-SECT. 2. 

h 1* Purchased by husband for 

wife — To trustee during minority of wife 
— Transfer to wife ai majority. ]— 
Held : not a settlement on the wile in 
consideration of marriage 3c void as 
against the trustee . — Re MoElland’s 
Estate, [1923] 4 D. L. R. 395 ; 3 
0. B. R. 849.— CAN. 


II. 


Y1 ill. Question of J 

T (N. S.), ri926] 1 D. L. 
B. R. 254.— CAN. 


SUB-SECT. 8. 

of fact.}— Re 
• & 681 ; 


PART XX. SECT. 

7107 1 
Grant < 

7C.B. 

•L Good faith — Onus of proof.)— Re 
MaoKrek (N. 8.). [19291 ID. L R. 
688 i 10 a B. R. <11.-0*11. 
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7118a Gltt by brother to «tetar.]— By a deed 

of gift dated Oct. 7, 1019. debtor, who wee 
adjudged bkptu on Not. 28, 1920, 4< in con- 
sideration of his natural lore to affection for 
the donee ” purported to assign to convey to 
hie sifter, reap., 14 the bdeineee carried on by 
him at 68a, Old Compton Street, Soho, to the 
stock-in-trade, wine to produoe in to about the 
premises.” At the date of the deed petition- 
ing creditors were proceeding to enforce 
judgment under E. S. C., Ord. 14, to on 
Mar. 18, 1920, obtained final Judgment 
against debtor for 8527 7*. 4& for goods sold 
to costs. On Mar. 20, 1920. execution was 
levied. Upon such levy being made, reap, 
claimed under the deed of gift the whole of 
the furniture to stock seised by the sheriff. 
An interpleader summons was taken out by 
the sheriff, to upon the hearing thereof, on 
Mar. 26, 1920, the master ordered claimant 
to pay into ot. 2600 or give security for such 
amount, to in default the sheriff was autho- 
rised to sell the property seized to pay the 
proceeds into ct. to abide the result of an issue 
directed to be tried between claimant to 
the % execution creditors. Pursuant to the 
order the sheriff sold the goods on Apr. 28, 
/ 1920, to on May 20, 1920, paid the sum of 
2202 12s. 2d. into ot. On Nov. 8, 1920, the 
parties to the interpleader summons agreed 
• to divide the money between them to to 
withdraw the record ; these terms were 
embodied In an order of the master of that 
date. In the meantime, however, a receiving 
order was made on Nov. 1, 1920, to petitioning 
creditors, the execution creditors, informed 
the official receiver of the sum of money being 
in ct. & of the terms of settlement so agreed 
as aforesaid. Thereupon the official receiver 
intervened, to on Nov. 1, 1920, gave notice in 
writing to the Paymaster-General of the 
Supreme Ot. of the receiving order, to this 
notice had the effect of preventing the order 
being acted upon. The trustee moved for a 
declaration that the deed of gift was void as 
agkinst himi — Held: (1) the deed of gift 
was a voluntary settlement to, being made 
within two years of the bkpey., was void ; 
(2) the execution having been completed to 
the proceeds held by the sheriff for fourteen 
days, the trustee's title was barred, because, 
although the execution was not completed 
before the sheriff had been in possession for 
twenty-one da vs, the act of bkpey. thereby 
created had not occurred within three months 
of the presentation of the petition to was not 
therefore available to establish the trustee’s 
title . — He Chiandettt, Exp. Trustee (1921), 
91 I* J. K. B. 70 5 87 T. L. B. 984 i £1921] 
B. to 0. B. 82. 

7118. Add. Annotation: — Consd. Be Charters, 
Ex p . Trustee, [1928] B. to 0. B. 94. 

7119a. Douse taking over liability tor mort- 

gage debt.] — By an Indenture dated July 19, 
1920; a husband assigned his reversionary 
interest under a will to his wife, subject to a 


mtge. ; to the wife covenanted expressly to 
pay the mtge. debt to internet to to ind e mnif y 
the husband against his liability u nd e r the 
mtge. The husband was adjudged bkpt, on 
June 20, 1922, within two years of the assign- 
ment. On motion by the trustee in tine 
bkpey. for a declaration that the assignment 
was void against him as being a voluntary 
settlement under 1914 Act, s. 42 : — Held : 
there was ample consideration in the assign- 
i ment, to the wife was a “purchaser” for 
valuable consideration within the sect . — Be 
Charters, Exp. Trustee, [1923] B. & 0. R. 94. 

7121a. — — Compromise of action.} — A bond fide 
compromise of a bond fide aotion claiming 
rights against a deft.’s property is valuable 
consideration within 1914 Act, s. 42, for a 
settlement of that property made by deft, 
under that compromise, to pltf. is the pur- 
chaser within that sect. It is not the business 
of the Ct. of Bkpey. before which the settle- 
ment is subsequently impeached to consider 
whether the action could possibly have 
succeeded if fought out to a finish . — Be Cole 
(A. V. to M. E. M.), Trustee m Bankruptcy 
v. Public Trustee, [1981] 2 Ch. 174 ; 100 

* L. J. Ch. 310 ; 145 L. T. 484 ; [1931] B. to 
O. R. 7. 

Annotation': — Consd. Re Gregory. Exp. Norton, [1935] Oh. 05. 

7122. Add. Citation : — sub nom. Be Macdonald, 
Ex p . McOullum, [1920] 1 K. B. 205 ; 122 
L. T. 316. 

7124. Add. Annotation: — Reid. Be Gunsbourg, 
[1920] 2 K. B. 426. 

7125. Add . Annotation: — Consd. Be Gunsbourg, 
[1920] 2 K. B. 426. 

7127. Add. Annotation : — Reid. Be Gunsbourg, 
[1920] 2 K. B. 426. 

7129. Add. Annotations: — Reid. Be Gunsbourg, 
[19201 2 K. B. 426; Be Mathieson, [1927] 1 
Ch. 288. 

7188. Add. Annotation : — Reid. Be Gunsbourg, 
[1920] 2 K. B. 420. 

7184. Add. Annotations: — Consd. Be Gunsbourg, 
[1920] 2 K. B. 426. Reid. Be Wigzell, Ex p. 
Hart, [1921] 2 K. B. 836. 

7185. Add. Annotation: — Reid. Be Mathieson, 
£1927] 1 Ch. 283. 

7186. Add. Annotation: — Consd. Be Gunsbourg, 
[1920] 2 K. B. 426. 

7188. Add. Annotation.: — Reid. Be Gunsbourg, 
[1920] 2 K. B. 426. 

7142. Add. Annotation: — Reid. Be Mathieson, 
[1927] 1 Ch. 283. 

-7147. Add. Annotation: — Reid. Be Patriok to 
Lyon, Ltd., [1933] Ch. 786. 

7148. Add. Annotations : — Consd. Be Baker, Ex p. 
Trustee v. Baker to Arnold, [1936] Ch. 61. 
Retd. Be Mathieson, [1927] 1 Ch. 283. 

7149a. Settlor having power to raise sum In excess 
ol debts.] — On Mar. 19, 1932, the settlor 
executed a voluntary deed ol settlement by 


PART XX. SECT. 11, SUB-SECT, 4. 

s. SO (1). provides that : M Any settle- 
ment of pr ope rt y , not being • . . a 
settlement nude In favour or a pur* 
. In good faith It foe valuable 
,ab4U, II the settler 
earn after 


within two yean j 


tbs dale of the set 

lately void as ag 

asstgye ^ s gby aeckMUSjk ^8ettto- 

includes any omfveyaiioe or transfer of 
p ro p ert y . . , v—'S.eU : mum the 
sue oonstnictfam of tie abero sect, 
tbs onus Is upon the official — 
to prove that a ocnvey^oowhMt he to 


> thereunder war not 
ith & for valuable 
[ Soo Tuait, Ov- 
er xmi Seram or 
Jagw. cieSl a . a 

_ J. p, (X 45 ; 144 L. T. 

i w-eei b . <cc. b. si e.p. cA 
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which he assigned all his interests tmder two 
wills to trustees upon certain trusts. By 
clause 5 he gave himself power at any time 
to raise the sum of £150 without the consent 
of the trustees. At the date of the settle- 
ment his debts did not exceed £100. On 
Feb. 22, 1285, he was adjudicated bkpt. : — 
Held : the deed was not void under sect. 42 (1) 
of 1914 Act, against the trustee in bkpcy. — 
Be Baker, [1906] Oh. 61 ; 105 L. J, Oh. 83 ; 
154 I* T. 101 ; mb now. Be Baker, Ex p. 
Trustee v. Baker & Arnold, [1934-5] 
B. & O. B. 214. 

7158a. : .]— Be Dent, Ex p. Trustee, No. 

2902a, ante. 

7155a. Covenant to pay premiums on life policy.] — 
A. & B. were traders in partnership. In 
1927 both partners were adjudicated bank- 
rupt. In 1910, A. on his marriage had 
executed an ante-nuptial settlement, by 
which he (inter alia) covenanted with the 
trustees of the settlement to keep up a life 
policy on his life then existing Sc to pay the 
premiums, etc. On the bkpcy. of the two 
partners the trustees of the settlement lodged 
a proof in the bkpcy. of A. with regard to the 
covenant to keep up the policy, for a sum that 
was arrived at by commuting in a single pay- 
ment the annual premiums payable to keep 
up the policy & to make it fully paid. The 
trustee m bkpcy. rejected the proof on the 
ground that under 1914 Act, s. 42 (2), their 
claim was postponed until all the other 
creditors for valuable consideration in money 
or money's worth had been satisfied, & he 
alleged that the assets available would not 
be sufficient: — Held: the covenant fell 
within 1914 Act, s. 42 (2), Sc the trustee was 
right in rejecting the proof, as being a claim 
for something which was only provable after 
the other creditors for valuable consideration 
in money or money’s worth had been satisfied, 
Sc also having regard to 1914 Act, ss. 83 (0); 


42 (2), Sc 68 (1), the right of the trustees to 
put in a proof must depend on all the 
creditors of the partnership between A. Sc B., 
the joint creditors of the partnership, as well 
as the separate creditors of A., being first 
satisfied. — Be Gumming Sc West, Ex p. 
Neilson Sc Craig v. Trustee, [1929] l Oh. 
534 ; 141 L. T. 01 ; mb now. Be Cumming, 
Ex p. Neilson Sc Oraig v. Adamson 
(Trustee), 98 L. J. Oh. 83; [1929] B. Sc 
0. B. 4. 

7156. Add. Annotation Retd. Be Debtor, [1929] 
1 Oh. 862. 

7158. Add. Annotations : — Retd. Be Debtor, [19291 
1 Ch. 362 ; King v. Michael Faraday & 
Partners, Ltd., [1939] 2 All E. R. 478. 

7159. Add. Annotation: — Reid. Be Mathieson, 
[1927] 1 Oh 283. 

7161a. Covenant to settle all property to whloh 
settlor might become entitled — Settlement of 
reversionary Interest.] — Be Dent, Em p. 
Trustee, No. 2902a, ante. 

7164. Add. Annotation : — Apprvd. Be Cohen, Ex p. 
Trustee, [1924] 2 Oh. D. 615. 

7165. Add. Annotation ; — Refd. Be Oohen, Ex p. 
Trustee, [1924] 2 Oh. 516. 

7166a. — — .] — To constitute a fraudulent 

preference three conditions must be fulfilled ; 
(1) that the payment is made by a person 
unable to pay ms debts as they become due 
from his own money ; (2) that it in fact 
prefers one creditor over others ; (3) that the 
dominant motive with which the payment 
was made was a desire to prefer that creditor 
to whom the payment was made. If a 
voluntary payment in fact gives a creditor 
a preference Sc the reason for such payment 
is unexplained, then a presumption of pre- 
ference arises. The existence of an ex- 
planation ousts the presumption of pre- 
ference . — Re Drags (J.) Sc Sons, Palmer Sc 
Roberts v. Knight (1920), 184 L. T. 765. 
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7164 til a. .1— To establish a 

fraudulent preference by an Insolvent 
debtor where bkpcy. has supervened 
within three months of the transfer of 
the property to the creditor, the 
following conditions must be fulfilled : 
(a) the debtor must have acted with a 
view to giving that creditor a pre- 
ference over the other creditors — i.e.. 
that the real dominant Sc substantial 
motive was the desire to prefer the 
particular creditor ; Sc (b) the creditor 
must have aooepted the transfer with 
knowledge that the intention of the 
debtor was a desire to prefer the 
particular areditor . — Re Burns, Ex p. 
Official Assignee in Bankruptcy, 
J1934J N. Z. L. R. #9 ; G. L. R. 864.— 

*7164 x. .] — A preference Se e 

fraudulent preference are vitally dif- 
ferent. Bkpcy. Act prohibits a fraudu- 
lent preference only ; Sc to constitute 
a fraudulent preference there must be 
present two dromnstanoes, a prefer- 
ence In fact Sc an intention on the 
part of debtor to prefer. — Burns e. 
Royal Bank or Canada. Burns v. 
Graham asm 69 D. L. R. 608 : 51 
O. L.R.664; f O. B. XL 241.— ■CAN. 

7164x1. .)— Where the delivery 

of goods was not a disposition In the 

be set aside.— Jacobson, etc. «. 
Jacobson, etc. (1920), App. D. 75.— 


8c must be an intention entertained by 
the debtor. There can be no intention 
to prefer if the payment is made in 
the ordinary course of DUsineM. — 
Canadian Credit Men's Assn.. Ltd. 
v. Jenkins, [19281 3 D. L. B. 139 ; 62 
O. L. R. 281 ; 10C. B. R. 77.— CAN. 

7167 I. revsd. (1915), 51 8. 0. R. 
554. 

7167 xvi. .] — Where a 

mtgee. knew the mtgor. oould not meet 
his current liabilities but believed he 
had more than sufficient property 
to pay his debts, 4c the conveyances 
were not made to give the mtgee. an 
unjust preference, who acted bond fide 
Sc without Intent to delay creditors : — 
Held : the mtge. was valla. — Robinson 
e. Peters (1919). 47 N. B. R. 1.— CAN. 

7167 xvfi. .] — Knowledge 

that debtor has oeassd to be able to 
meet hit liabilities as they become due 
will render payments within three 
months of the bkpcy. by debtor to a 
creditor fraudulent Sc voidable as 
against the trustee in bkpcy. — Steven- 
son v. Taylor, Re Canadian Cap 
COj Ltd. (1922), 70 D. L. R. 858.— 

71*67 xvttJ. * .J— 1 Where cer- 

tain transactions were impeached at 
being preferential : — Held : the pHmfi 
facie presumpJh of their Invalidity 
bad not been rejffitted by showing that 
they were made as required by Bkpcy. 
Act, s. 82, since they were made with 
knowledge on the part of the creditor 
that debtor was " insolvent," as 
defined by sect. 2 (t). Sc therefore were 
not made in good faith. — Re Lowo- 
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MORE (1922), 62 O. L. R. 670 ; 8 
0. B. R. 200.— CAN. 

7167 xix. .1 — Where three 

partners bought out the fourth Sc took 
$1500 from A. for a quarter share 
in the partnership. Sc subsequently 
A. advanced $400 on the security of a 
chattel mtge. knowing the firm was 
Insolvent . — Held : the mtge. wae void 
as against creditors .— Re Unity Manu- 
facturing Co., Moore's Claim, [1928) 
1 D. L. R. 84 ; 3 C. B. R. 896.— CAN. 

7167 xx. .] — A bank is in 

no different position from that of any 
other creditor in relation to the pro- 
visions of Bkpcy. Aot, Sc where a bank 
knows its customer to be insolvent, 
it cannot within the three months 
limited by sect. 81 accept from him 
or appropriate any money standing to 
his credit towards liquidation of a 
liability by the customer to the bank. — 
Salter Sc Arnold, Ltd. p. Dominion 
Bank, (1928) 8 W. W. R. 267.— CAN. 

7167 xxi. .) — To make a 

security given a creditor a fraudulent 
preference under Fraudulent Prefer- 
ences Act, R. S. 8. 1920 (o. 204). s. 4, 
there must be a concurrence of Intent 
on- the part of both debtor St creditor. 
1$ the person taking the security be 
innocent of any fraudulent intent, he 
cannot be affected by the fact that 
there was such an intent, unknown to 
him. In the mind of debtor. — Wolf* 
e. Smith Sc Bruto, [1928)* 8 D. L. R. 


54 ; [1923J 8 W. 


75.— OAK, 


7167 xxii.* — .1— Re Tbomp- 

jONj Exg^TauSTRES, [19283 4B.L.R. 
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7171, Add. Annotation : — Retd. Re Ooben, Em p. 
Trustee, [1924] 2 Oh. 515. 

7172, Add, Annotation : — Reid. Re Oohen, Em p. 
Trustee, [1924] 2 Oh. 515. 

7172a, .] — (1) Debtor was adjudged 

bkpt. on his own petition on July 6, 1923, & 
lor a long time prior to that date had been 
hopelessly insolvent. On June 22, 1923, 
bkpt. paid applt. 2146 by a customer’s cheque 
& on June 21 & 23, 1923, he transferred goods 
to applt. of the value of £378 in discharge of 
his indebtedness. Debtor was able to pay 
his creditors 2s. in the pound, but the transfer 
of the goods to applt. was arranged on a 
basis that the debt was worth 20s. in the 
pound 4c the goods were not of the class with 

7167 Mill. .)— Rt Fox, 

Lest be v. Pmmm, 119251 1 D. L. R. 

198 ; 6 0.B.R. 328.— CAN. 

7167 xxiv. .] — Re Vogue 

Fora Shop, Ltd., Ex p. Paqubt Co., 

11925^1 D. L. K. 786 ; 5 O. B. R. 386. 

7167 xxv. .] — Re Fulton, 

[1926] 2 D. L. R. 277 ; 58 O. L. R. 

400. — CAN. 


which applt. was in the habit of dealing, So 
applt. knew that debtor was unable to pay his 
debts, & the transaction took place on the 
eve of bkpcy. when debtor must have known 
he had no chance of pulling round. The 
threat of applt. to place the matter in other 
hands, which amounted to consulting a solr., 
had no terrors for debtor s — Held : the pay- 
ment & transfer were made with a view to 
prefer applt. 6 not in consequence of any 
which applt. brought to bear upon 


In establishing a case of fraudulent 
preference in addition to giving evidence of 
insolvency the trustee must give some evi- 
dence of a view to prefer. — Be Hoyle, Em p. 
Trustee, [1924] B. 4c 0. R. 22, D. O. 


7167 xxvi. .1 —Re Cudney 

(Oat.), (1928] 1 D. L. R. 699; 8 
0. B. R. 659.— CAN. 


7167 xxvli. 


Circumstances 


creditor on enquiry.] — Re Mc- 
Quillan, Ex p. Royal Sank (Ont.\ 
] 2 D. L.ll 831 ; 10 O. B. R. 75 


saw 


Si* Valuable consideration not 

given.] — Lack of consideration will 
usually Imply a suggestion that a 
oon veyanoe was made unduly to 
prefer oue creditor. Sc where the result 
of such conveyance is that the grantor's 
creditors will be defrauded the con- 
veyance will be set aside without 
proof, apart from the nature of the 
oonveyanoe itself, of the fraudulent 
intent of the grantor Sc the grantee. — 
Doty v. Masks, [19241 3 D. L. R. 687 ; 
66 O. L. R. 147.— CAN. 

g 1L Security taken ,] — A person 

who makes a bona fide advance to 
another person or oompany when it 
Is on the eve of insolvency Sc takes 
security therefor does not thereby 
oome within aeot. 64 of Bkpcy. Act 
relating to preferred creditors, if, at 
least, he is not at the time already 
a creditor ; Sc even one who la already 
a creditor may, in special olronm- 
stanoes, make such an advance Sc 
take a valid security therefor as well 
at for hit pre-existing debt. Moreover, 
If a preferred creditor within the 
meaning, of the Act did not Ha 
security with the intent of procuring 
a preference to himself over other 
creditors the transaction stands. — 
Re British Columbia Bond Oorpn., 
Ltd. Sc Lang,Ji931) 1 W. W. R, 686 ; 
(193112 D. L. R. 985 ; 43 B. O. R. 481 ; 
12 Q. B. R. 213. — CAN. 

7169 ill. Transactions between 

relatives.} — Where transactions are 
between near relations, the onus is on 
the parties to those transactions to 

S tow that they were nOt made fraudu- 
ntty as against creditors, Sc for this 
purpose evidence in corroboration is 
required.— Brown v. Bulker (1922), 
65* D. L. R. 186.— CAN. 

7169 Iv, — In trans- 

actions between relatives having the 
effect of defeating the claims of a 
seller's oreditors, even If the purchaser 
has full knowledge of the seder's 
intent to defraud, snob knowledge is 
not of itself sufficient to render the 
transaction void. If it is found to have 
been bend fide for full value.— Wagner 
«. Hartows. (19231 1 D. L. R, 186; 
11922] iW.W.Jt 1050.— CAN. 


■ .y—Re Ready Sc 

2 D. L. R. 628 ; 33 


7169 

OASS, i _ 

B. O. R. 371.— CAN. 

7169 vl. .] — Creditors, knowing 

of the insolvency of debtor, made a 
composition of their debts giving an 
extension of time. Within three 
months debtor was made bkpt. : — 
Held : primd fade this agreement 
constituted a fraudulent preference 
wbfoh the creditors preferred must 
rebut. — Re Dale Sc Carroll, [1924] 4 
D. L. R. 597 : 5 C. B. R. 139.— CAN. 

7169 vii. .1 — The onus of proof 

of an intention by debtor to prefer a 
particular creditor lies on the official 
assignee. — Re Hardy (No. 2), [1922] 

N. Z. L. R. 613. — N.Z. 

7172 i. What must be proved .] — 

B., who was in possession of business 
premises under a lease not in writing 
from pltf., made an assignment to 
deft. oo. for the benefit of creditors. Sc 
on the same day executed a surrender 
of the lease : — Held : as the sur- 
render preceded the assignment, it 
was not invalid as a fraudulent prefer- 
ence or a fraudulent parting with 
property in fraud of oreditors. — Bell 
v. Chartered Trust Sc Executor 
Co., Chartered Trust Sc Executor 
Oo. v . Bell & Bubsey (1919), 46 

O. L. R. 192 ; 49 D. L. R. 113 ; 17 
O. W. N. 88.— CAN. 

7178 1. ", Transfer."] — A mtgo. under 
Saak. Land Titles Aot is a “ transfer " 
within the meaning of Bkpcy. Aot, 
s. 2 (2), notwithstanding the provision 
in the former Aot that a mtge. shall 
have effect as security but shall not 
operate as a transfer of the land 
therebyoharged. — Re Carson. [1922] 
1 W. W. R. 204 ; 2 0. B. R. 187 ; 
63 D. L. R. 352 ; 15 Saak. L. R. 94.— 
CAN. 

7178 ii. .1 —Re Maritime Radio 

Oorpn., Ltd. (N. B.). 110271 2 D. L. R. 
450 ; 8C.B.E. 153.— CAN. 

sd. Assignment <t Preferences Act , 
RJS.O., 1927 — Superseded by Bank- 
ruptcy Act.] — Assignments Sc Pre- 
ferences Act, R.S.O., 1927, is now 
superseded by the Bkpcy. Act. Sc 
cannot be resorted to In respect of 
preferential transactions. — Re Then- 
with^19341 3 D. L. R. 195 ; O. R. 


Bankruptcy 

mess Act, RJ3J3.G. 


Actr-On 


326. 

•f. Effect of . 

Fraudulent Preferences Act, 

— A debtor who had not yet been 
adjudged a bkpt. or made an authorised 
assignment returned his stock on hand 
to deft, oo., the creditor from which 
he had bought it. Pitts., judgment 
creditors, sought to set aside the 
transfer under Fraudulent Preferences 
Aot, R.SJB.C., 1924. Deft, contended 
that said Aot had oesihd to be opera- 
tive since the pasdngipf Bkpcy. Aot, 
R.S.O., 1927 s Held r assuming for 
the purposes of the argument that the 
debtor was in insolvent circumstances 
when the transfer oomnlained of was 
made Sc that the transfer was •• with 
a view of giving " deft. oo. a preference 
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over other oreditors, pitta, were, under 
the circumstances, entitled to Invoke 
the provisions of Fraudulent Prefer- 
ences Act. — Card v. Yates, [1936] 
1 W. W. R. 212 : 2 D. L. R. 50 ; 50 
B. C. R. 353.— CAN. 
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7174 vii. Transfer in bank books. ] 

— The transfer of a sum of money from 
the current aooount of a co. to the 
liability aooount of the co. in the books 
of the bank, thus reducing the liability 
of the oo. to the bank ny the same 
amount, when the manager of the 
bank was aware that the co. was in- 
solvent 8c on the verge of being de- 
clared bkpt. : — Held : not a set-off or 


120 ; 1D.L.B. 562.— CAN. 

m 1. Property conveyed to creditor by 
registered conveyance — Unregistered re- 
conveyance to debtor without notice .] — 
Held : property must pass to the 
trustee in bkpcy. — Re McCuaig Sc 
Bray, [1924] 3 D. L. R. 44 : 2 W. W. R. 
373 ; 4 O. B. R. 660.— CAN. 

m ii. Property covered by Exemptions 
Ad.] — Sect. 64 of Bkpoy. Act. R. B. C.. 
1927, which provides that preferential 
conveyances to oreditors within three 
months prior to an authorised assign- 
ment shall be deemed fraudulent Sc 
void as against the trustee, does not 
apply to dealings by the debtor with 
his exempt property. — Canadian 
Credit Men's Trust Absoon. v. 
Umbel Sc Gillespie Grain Co.. Ltd., 
[19311 3W.W.R. 145.— CAN. 

■a. Provision in fire insurance policy 
for payment to bank.] — A provision in a 
fire insurance policy that the amount 
of the loss shall be payable to a bank 
does not operate as an assignment of 
the policy to the bank, nor can it be 
said, lfi the oiroumstances of the oase, 
to constitute an illegal preference under 
Bkpcy. Aot, 1927 (o. 12}.— Turgeon 
v. Dominion Bank (Can.), [1930] 8. C. R. 
67 ; [1929] 4 D. L. R. 1028 ; affg., 47 
Que. K. B. 383 ; 10 C. B. R. 212.— CAN. 

sb. Effect of Bankruptcy Ad— -On 


Assignments dr Preferences Ad (Oni.).] 
— In a proceeding in bkpoy. in Ontario, 
the trustee In bkpoy. may invoke the 
aid of the ct. to set aside u preferential 
a transaction between the bkpt. Sc 
a creditor which took place more than 
three months before the making of the 
authorised assignment or reoeiving 
order, upon the ground that the trans- 
action was pr efer ential under Assign- 
ments Sc Preferences Act, R. S. 0., 
1927, Sc the trustee in bkpoy. is a 
person entitled to set up the provisions 
of that Aot Sc attack the transaction. — 
Re POKMIER, [1930] 4 D. L. R. 113; 
65 O. L. R. 416 ; 11 C. B. R. 449.— CAN. 

so. Promissory note.] — Where a payee 
of a promissory note negotiates It 
before maturity to a creditor in settle- 
ment of a debt. Sc within three months 
of said transfer of the note the payee 
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7175. Add, Annotation : — Retd. Re Conley, Ex p. 
Trustee v. Barclays Bank, Ltd., [1038] 2 
All E. R. 127. 

7176a. Preference by agent ol debtor.] — II 

a principal leaves the control of his business 
in the hands ol an agent so that the agent 
is employed to determine which of the 
creditors of the principal shall be paid, when 
they shall be paid, A why they shall be paid, 
a payment made by such an agent with an 
intention to prefer a creditor of his principal 
is, in the event of the bkpcv. of the principal, 
a .fraudulent preference Tby the principal 
within 1914 Act, s. 44. It makes no difference 
that the agent had not authority to sign the 
cheques he drew A presented to his principal, 
nor that the principal when signing them nad 
no intention to prefer any creditor, but hon- 
estly believed the payments so made to be 
proper A in the ordinary course of business. 

A firm of builders, having contracted to 
erect houses at S., employed T. as their 
salaried agent to control A manage the 
purchase of A payment for building materials, 
A generally to supervise A advise the firm 
on financial matters in relation to the con- 
tract. The partners had no knowledge as to 
the terms upon which the materials supplied 
had in fact been purchased, nor were they 
aware of any of the circumstances relating 
to any payments they in fact made. They 

X ed cheques drawn by the agent as A 
n he prepared A presented them, but 
the agent had no right to make any payment 
except by cheques signed by his principals. 
The partners having become bkpts. it 
appeared in the bkpcy. proceedings that less 
than three months before the date of the 
receiving order, T., intending to prefer 
S. A Co., creditors of his principals, A then 
well aware of his principals* insolvency, 
presented to F., the managing partner, two 
cheques which T. had drawn A which F. 
signed without inquiry in the honest belief 
that T. intended thereby to make proper 
payments but which were in fact intended 
A devoted by T., one to the extent of £100 
in payment of a debt due by his principal, 
under a contract other than the S. contracts 
A the other to the extent of £047 in payment 
for goods delivered by 8. A Co. on credit 
terms not then expired : — Held : the partners 
as principals were bound by the acts of their 
agent T. when he, acting within the scope 
of his employment A as their agent, made 
the payments in question, A the act of the 
agent in making the payments with know- 
ledge of the principals’ insolvency A with 
a view of giving a preference must be treated 
as the act of the principals. — Re Drabble 
Bros., [1930] 2 Cb. 211 ; 99 L. J. Oh. 345 ; 
143 L. T. 337; 74 Sol. Jo. 404; [1931] 
B. A 0. B. 200, C. A. 

7177. Add, Citation .—40 L. T. 404. 

7178. Add, Annotation : — Held. Re Conley, Ex p. 
Trustee v, Barclays Bank, Ltd., [1938] 2 
All E. B. 127. 


7131. Add, Annotations: — Consd. Re Fenton, Exp . 
Fenton Textile Assocn. (1930), 99 L. J. Ch. 358. 
Retd. Re Warren, Wheeler v. Mills, [1938] 2 
All E. B. 831. 

7183a. Payment to agent of creditor — Whether 
payment to (< person In trust for creditor.”]— 
Re Morant, Exp, Trustees, No. 7414a, post, 

7188b. “ Surety or guarantor ” — Who is.] — In 
Apr. 1931, A again in May, 1933, the wife of 
the bkpt. deposited with a bank War Loan 
as collateral security for the bkpt.’s indebted- 
ness to the bank. In Feb. 1933, the bkpt.’s 
mother deposited certain War Loan A Build- 
ing Society shares for the same purpose. 
Similar arrangements were subsequently 
made with Lloyds Bank. Shortly before 
Nov. 16, 1934, by various means the bkpt. 
paid large sums into his accounts so that on 
that day the accounts were in credit. Shortly 
after that date, the wife A mother demanded 
the release of the securities A obtained them. 
On Nov. 30 the business of the bkpt. was 
closed down A he was immediately made 
bkpt. The securities in question were merely 
deposited with the bank, A neither the wife 
nor the mother gave any oovenant or under- 
taking of any kind to pay any sum to the 
bank : — Held : the depositors, although they 
did not enter into any contract to pay the 
bank, were “ sureties or guarantors ” within 
the meaning of 1914 Act, s. 44, A there was, 
therefore, a fraudulent preference. — Re Con- 
• ley, Ex p. Trustee v, Barclays Bank, Ltd., 
Re Conley, Ex v. Trustee v, Lloyds Bank, 
Ltd., [1938] 2 AU E. B. 127 ; 107 L. J. Ch. 
257 ; 168 L. T. 323 ; 64 T. L. B. 641 ; 82 
Sol. Jo. 292 ; [1938-39] B. A O. R. 33, C. A. 

7185a. Payment of overdraft — Preference of 

guarantor.] — The father of the bkpt. had 
guaranteed the payment of the overdraft 
of the bkpt. whether on his business or 
private account up to £2,000, which was the 
permitted amount of overdraft by applt. 
bank. In Mar. 1932, the bkpt. was in obvious 
financial difficulties A was aware of his 
insolvency. He carried on business until 
Oct. 1932, but on Oct. 11 he gave notice that 
he was about to suspend payment, A on 
Oct. 22 a petition in bkpcy. was presented 
against him. On Nov. 23 a receiving order 
was made, A on Dec. 9 he was adjudicated 
bkpt. The overdraft had been over £2,000, 

. but by Sept. 12, 1932, was reduced to just 
below that sum. After Sept. 12 he drew 
cheques in favour of his creditors, but paid 
in cneques of greater amount, A at the date 
of the petition in bkpcy. he had reduced his 
business A private account*’ overdraft to 
£1,301 15s. Id, In May, June, July & 

¥ Aug. 1932, the bkpt. paid out of his account 
to trade creditors considerably larger sums 
than in Sept. The trustee in bkpcy. claimed 
that in so reducing the overdraft, after he 
knew he was insolvent, he had fraudulently 
preferred the bank A the guarantor to the 
general body of his creditors, A claimed that 


is adjudicated a bkpt. or m akes an 
authorised assignment under Bkpcy. 
Act, B. S. 071927. the transfer should 
not, upon the application of the trustee 
in bkpoy., he set aside as a fraudulent 
preference under sect. 64 of said Act, 
when the maker of the notes Indicates 
that he has good defences, legal A 
equitable, to a claim or m scstakm by the 


payee, or his or its representative, the 
trustee In bkpoy. for payment, A also 
insists upon bis right of set-off against 
such a euhtm or in such an action for an 
undisclosed A unascertained amount, 
A the ct. is unable to determine whether 
or not the setting adds of the t rans fer 
will be of benefit to the creditors whose 
claims in whole or in part ere un- 

75 


secured. — Re Shannon (H. S.) Aj Oo., 
I/TD., Canadian Credit Mkn’s Trust 
Assocn. v, Smdkb A Duncan, [19*81 
IW.W.R, 12.— CAN. 

sf. Chattel mortgage to brotter.l— 
PrtmA facie presumption that chattel 
mtge. by debtor to his brother was 
fraudulent. — lie Gabon, [19*9} 1 

D. L. R. 764.— CAN. 
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the difference of £608 4«. &d. was payable to 
him, the trustee, on behalf of the other 
creditor*. CLAtrsoN, J., held that there had 
been a fraudulent preference of the bank & 
that there should be repayment : — Held : 
the onus was on those who claimed that there 
had been a fraudulent preference to establish 
that the debtor’s real intention was to prefer, 
&, to establish that, a dominant intent to 
prefer must be shown, & where there was 
not direct evide&oe & more than one explana- 
tion the intent to prefer could not be inferred. 
The account after Sept. 12, 1982, continued to 
be operated in the same way as before that 
date, payments being made out of it to trade 
creditors & sums paid in, the. only course 
that a business man could pursue, therefore 
there was no evidence of a dominant intent 
to prefer. — Be Lyons, Ex p. Barclays 
Bank, Ltd. v. Trustee (1981), 152 L. T. 
201; 51 T. L. B. 24; 78 SoL Jo. 754; 
[1984-6] B. & 0. R, 174, O. A. 

Annotation : — Oonfd. Re Conley, Ex p. Trustee v. Barclays 
Bank, Ltd., [1038] 2 All E. R. 127. 


7220a. J — A. being in difficulties, A 

having been served with writs by several of 
his creditors, applied to defts., who were 
attorneys, for their advice A assistance. 
After several ineffectual attempts to make an 
arrangement, it was finally resolved, at a 
meeting of the creditors, that A.’s property 
shouldDe immediately sold ; thereupon A. 
employed an auctioneer for that purpose, 
A directed him to pay the balance of the 
proceeds, after deducting his own charges, 
to defts., which was accordingly done. 
Another meeting of the creditors took place, 
at which 5a. in the pound was offered, which 
being refused, A. went to prison, A obtained 
his discharge under the Insolvent Act. 
Defts. claimed to retain a portion of the 
money paid to them by the auctioneer in 
discharge of their bill of costs : — Held : this 
was not a voluntary transfer in favour of a 
particular creditor, within sect. 82 of above 
Act. — WAINWRIGHT V. CLEMENT (1838), 4 
M. A W. 385 ; 1 Horn A H. 895 ; 8 L. J. Ex. 
25 ; 3 Jut. 206 ; 150 E. B. 1478. 


PART XX* SECT. IS. SUB-SECT. 8. 

7180 vl. .J — In order to make 

a payment a fraudulent preference 
within Bkpey. Act. 1008, a. 79, It if 
not neoaesary that the payment should 
be made in actual contemplation of 
bkpoy . — Re Linnet (H.) Sc Co., 
L&.l 119261 N. Z. L. R. 907. — N.Z. 

7818 vll. >.] — Payment* 

made & -roods returned by a retailer 
to a creditor, a wholesaler, within 
three months of the former's bkpoy.. 
the payments being for goods delivered 
during that period or for goods de- 
livered previously the credit for which 
had expired during said period; — 
EM: not to be a preference within 
sect. 64 of Bkpoy. Act. R.S.O., 1927.— 
Re Oolquhoun 6 Son, Ltd., Canadian 
Credit Men's Trust Assoon., Ltd. 
e. Campbell, Wilson Sc Strathdeb, 
ltd.. (19871 1 w. W. R. 222.— CAN. 

1 <p. 868)11. Creditor having 

mads inquiries ,) — Where in fulfilment 
of an agreement, a lien note was given 
by debtor by way of collateral security 
for advanoes to be made by the 
creditor, who had made the fullest 
inquiries into the financial position of 
debtor 6 b had tailed to discover his 
insolvency : — Held .* the giving of the 
lien note could not be construed as a 
fraudulent preferenoe.^-Re Hughes 
Music Sales do., Co-Operative 
Momio Supply Co. «. Gold Medal 
Furniture Manufacturing Co., 
[1994] SD.L.R. 706 ; 4 0.B.R. 565. 


PART XX. SECT. 18, SUB-SECT. 4.— A. 

r <p. 865) L .1— : If the 

ordinary result of a transaction is to 
prefer one creditor to another, even 
though there is no Intention to prefer. 
Ibis void against the trustee. It is not 
y, In such a case to establish 
■ in the nature of fraud. Sc 
the effect of the transaction 

inish the property of the debtor 

available for division among the 
creditor*, it falls within seokw of 
Commonwealth Bkpoy. Act, 1924- 
1989.— Re MAzok, Em jp. Bees. E. 
8a <m*c C 0 k$ U9811 s. £ <qT3 r 9 
A. B. O. 187.— AUS. 

t(p. 865)i. Creditor with knout- 

ltdpe of in oo tvme v * )— Actual intent to 
defraud creditors accessary, although 
creditor aware of debtor's insolvency.— 
HrapneoN *. Paewnoton (1899), 18 
A. R. 686.— -GAN* 

w i. — *>— The bom Mdm of • 
transaction is negatived If the creditor 
who receives payments from debtor 
has knowledge of debtor’s Insolvency. 
Bat if the creditor has *4 each know- 


ledge Sc the transaction is one arising 
out of the ordinary course of business, 
the fact that debtor was insolvent 
when he made the payments will not 
render such payments a fraudulent 
preference . — Re Bpeal, Ex p. Luoas, 
119241 1 D.L.B. 191. — OANV 

o (p. 865) i. — — .1 — To constitute a 
preference under Bkpoy. Act, s. 81. 
there must be a common or concurrent 
view, i.e. intent on the part of debtor 
Sc the oreditor to oreate a preference. — 
Re Bell, [1922] 1 W. W. R. 1015 ; 2 
C. B. R. 271 ; 67 D. L. R. 66; 82 
Man. L. R. 9.— CAN. 

« try, g05) u, .} —Re Goldstein, 

1D.L.E. 864 ; 53 O. L. R. 60. 




ill. .) — The intention 

of debtor to yield to tne dictates of his 
conscience Sc to fear the consequence 
of his crime, negatives the intention 
to prefer; At any rate, the intention 
of debtor is not enough, the creditor, 
too, must Intend to obtain a pre- 
ference . — Re Carson. [1924] 4 D. L. R. 
492 : 55 O. L. R. 649 i 4 C. B. Li. 688. 
—CAN. 

o (p. 865) Iv. .1 — To constitute 

a fraudulent preference there must be 
an Intention on the part of debtor to 
prefer the oreditor in question & an 
intention on the part of that oreditor 
to be preferred. Therefore where A. 
was a oreditor of B., bkpt., Sc C. 
paid A. what B. owed him. Sc C. was 
therefore substituted in the place of 
A., as creditor of B. ; — Bad: as 
the mone^paid by G. never became 


hands of B., the trans- 
action could not be set aside . — Re 
Niagara Hats, Ltd., Trustee o. 
Bans: of Montreal, (1924] 4 D. L. B. 
958.— CAN. 

e (p. 865) v. .1— If a partner 

makes a payment to a oreditor with 
intent to prefer him. & there is a like 
Intent on the part of the creditor to 
be preferred, this will be a fraudulent 
preference Sc may be set aside by the 
trustee . — Re Rosed ale Product Co., 

.] — Balter Sc 
Dominion Bank, 


o (p. 865) vi. 
Arnold, Ltd._ 


KWi^SiiSS." 1 “• a *• 


of 

red fraudulent, 

debtor have a con- 


three 

pvis not _ 

_ oreditor „ 

current or mutual view or intent to 
effect a _prefeen oe.— Rs baiter }t 
Dbmrt, T ru st ee *. Halland, (19241 


4 D. L. R. 1275 ; [19241 8 W. W. R. 
708 ; 84 Man. L. R. 534 ; 5 C. B. R. 
293; recap.* [1924] 4 D. L. R. 809; 
[1924] 3W. W. R. 147 ; 5 O. B. R. 87. 
—CAN. 

o (p. 865) vl!l. .}— Re Bteeves, 

Nova Scotia Trust Co. «. Bishop, 
[1925] 2 D. L. R. 233 ; 5 C. B. R. 
554.— CANi 

o (p. 865) ix. .] — Where the 

trustee in bkpoy. of a partnership 
seeks to set aside a transfer, charge, 
or payment as a preference, the trustee 
must show that such transfer, charge 
or payment was made by the firm 
to a firm creditor with concurrent 
intent on the part of both the debtors 
Sc their oreditor that, as a result of 
such transaction, the creditor should 
obtain a preference over other creditors 
of the Ann. — Re Cohen Sc Mahun, 
Canadian Credit Men's Trust 
Assoon., Ltd. c. Spiva k (Alta.), [1927] 
1 D. L. R. 577 ; [1927] 1 W. W. R. 
162; 22 Alta. L. R. 487; 8 C. B. R. 
23.— CAN. 

o (p. 865) x. Re Boak 

(Geo. E.) & Son (N. S.), [19261 1 
D. L. R. 1179 ; 7C.B.R. 477.--CAN, 

o (p. 865) xi. .1 — Re Dkmjsry 

(Ont.T [1926] 2 D. L. R. 120 ; 7 
0. B. R. 271.— CAN. 

o (p. 865) xii. A— Re Kinni- 

BUBGH (Gnt.), [19271 8 D. L.-R. 748 : 
8 a B. R. 80S.— -CAN. 


o (p. 865) xiil. - 


-.1— Robinson v. 


McCauley (Man.) (1918), 24 W. L. R. 

487 L&uJ* W# 980 ! D * L * ^ 

o (p. 865) xfv. .1 — Bank of 

Montreal c. Shkan, [1931] 4 D. L. R. 
305 ; O. R. 489 ; 12 C. B. R. 479.— 
CAN. 

7224 viii. Pre- 

ference must be given voluntarily by 
debtor. Sc where a creditor demands a 
transfer or a mtge., such a demand 
imports pressure Sc will be sufficient 
to rebut the suggestion ox preferri n g 
that creditor.— Oopp e. Williams 
1922), 65 D. L. R. 377.— CAN. 

7224 lx* .]— Security 

given by an Insolvent debtor to a 
creditor with intent to give him a 
over other creditors Is veld : 


but the existence of the intent may be 
negatived by mowing that the debtor 
yielded to the importunity of the 
preferred creditor. & may also be 
nesatived by nroof of the mdstossoe of 
someotta motive which may not have 
had its orwn in the creditor, ejg. when 
c o n ve ye d aa fie re mit of 
* iS H t mto al 


VoL 7.— Bankruptcy. Cases 7885—7878. 


7885. AM. Citation .—12 L. T. 22. 

Add. Annotation : — Conxl. B^St&nton, [1029] 
1 Oh. 180. 

7226ft. —— .] — Be Cohen, Em p. Trustee* 

No. 4665a, ante . 

7226. Add. Annotation : — Consd. Re Conley, Ex p. 
Trustee v. Barclays Bank, Ltd., [1938] 2 
All E. R. 127. 

7228* Add. Annotations : — ItOfd. Be Prior, Ex p. 
Trustee, [1922] B. & 0. R. 1 ; Be Cohen, 
Em p. Trustee, [1924] 2 Ch. 616. 

7286. Add. Annotation : — Consd. Be Davies, Ex p> 
Miles, [1921] 8 K. B. 628. 

7287* Add. Annotation : — Retd. Be Cohen, Ex p. 
Trustee, [1924] 2 Ch. 516. 

7287a. Payment in tact giving preference.] — 

Be Drags (J.) & Sons, Palmer & Roberts 
v. Knight, No. 7166a, ante. 

7288. Add. Annotations : — Reid. Be Hoyle, Ex p. 
Trustee, [1924] B. & 0. R 22; Be Drage, 
Palmer & Roberts v. Knight (1926), 134 L. T. 
765. 

7289. Add. Annotation : — Retd. Re Cohen, Ex p. 
Trustee, [1924] 2 Ch. 616. 


7249. Adda Citation .—12 L. T. 22. 

Add. Annotation : — Retd. Be Stanton, [1929] 
1 Ch.* 180. 

7261a. •] — In order to constitute “pres- 

sure,’* it is not neoessary that legal proceed- 
ings should have been resorted to, for, if the 
pressure was such that it overweighed the 
bkpt.*s own inclination, & induced him to 
pay against his will, that would be sufficient 

S ressure within the meaning of the bkpt. 
tws. — Green & Cox v . Bradfield (1844), 
1 Oar. & Kir. 449 ; 174 E. R. 887. 

7267. Add. Annotation : — Refd. Be Cohen, Ex p. 
Trustee, [1924] 2 Oh. 615. 

7267a. .] — Re Hoyle, Ex p. Trustee, No. 

7172a, ante . 

7268. Add. Annotation : — Refd. Re Cohen. Ex p. 
Trustee, [1924] 2 Ch. 615. 

7270. Add. Annotation : — Refd. Be Cohen, Ex p. 
Trustee, [1924] 2 Oh. 515. 

7278. Add.. Annotation : — Refd. Be Conley, Ex p. 
Trustee v. Barclays Bank, Ltd., [1938] 2 
All E. R. 127. 


recognition of a moral obligation to 
reotore property Improperly converted. 
When the Idea of giving the security 
originates with the debtor, pressure 
plays no part In the transaction. — 
Goldman v. Harrison, [1928] 3 
D. L. R. 73 ; 62 O. L, R. 291. — CAN. 

p (p. 866) 1. Bankruptcv Act , 

1908, *. 79 (3).] — " Good faith *’ in the 
above sub-seot. means absenoe of 
knowledge that a preference was In- 
tended . — Be Linnet (H.) Sc Co., Ltd.. 
[1926] N. Z. L. R. 907. — N.Z. 

7288 z. .J — A debtor who was 

unable to pay a certain creditor 
obtained from her a further loan 
scoured by a mtge. Shortly after 
debtor made an authorised as s i g nment. 
The original debt was not included in 
the mtge.. Sc at the time the creditor 
was not aware of any available act of 
bkpoy. on the part of debtor : — Held : 
there was no intention to prefer, Sc 
the creditor might reasonably oondlnde 
that the loan would enable debtor to 
carry on his business. Sc the mtge. was 
declared valid . — Re Goldstein, [1923] 
1D.L.R. 864 ; 63 O. L. R. 60.— CAN. 

722S si. .1 — There is no fraudu- 
lent preference unless bkpt/s real, 
dominant. Sc substantial motive was a 
desire to prefer the particular creditor 
over his other creditors. If Ms real 
reason was something else, some benefit, 
to be obtained for himself, the trans- 
action cannot he attacked as a fraudu- 
lent preference. — O oticial Assignee 
c.Waxrabapa Farmers’ Co-operative 
Sooiett, Ltd., [1926J N. Z. L. R. 1. — 
N.Z. 

7236 U. .J — Where an 

assignment of a book debt had been 
made within three months preceding 
the authorised assignment : — Held : 
the burden of establishing that it was 
not a preference was oast upon the 
aealgnee-eveditor, Sc evidence of pres- 
sure would be of no avail to support the 
transaction. — Be Webb (1921), 04 
D. L. R. 033; 61 O. L. R. 5; 2 

a B. R. 16.— GAN. 

7230 m , .}— Be Progres- 

sive Farmers Co., Exp . Brown 
Brothers ft Burnbtad, Ltd., [1923] 
1 W. W. R. 833 ; 3 C. B. R. 703.— 
GAN. 

m (p. 868) I. .}— Where a 

debtor agreed with a creditor that he 
should have some special advantage If 
debtor became bkpt.. ft the. result was 
to avoid a distribution under Bk 
Act of bkpt.'a property 
agreement was 


p. Baird Sc Peters, [1924] 4 D. L. R. 
60.— CAN. 

d (p. 808) I. .)— 

Although a previous agreement to 
give seourity may serve to rebut the 
intention to prefer In giving seourity 
by one In insolvent ciroumstanoes, if 
the transaction Is attached after sixty 
days, yet under Assignments Act, 
ss. 39 ft 41, if the giving of seourity is 
attacked within sixty days the trans- 
action is utterly void ft nothing will 
rebut snob a result. — Hodge u. 
McLean ft Union Bank or Canada, 
[1919] 2 W. W. R. 856 ; 12 Bask. L. R. 
298.— CAN. 

d (p. 868) il. .F-^Pltf. 

o o„ a creditor of a trading firm, 
obtained from their debtors a chattel 
mtge. ft an assignment of book-debts. 
The firm afterwards made an assign- 
ment to deft, for the benefit of 
creditors. Pltf. oo. sought to estab- 
lish its priority over the assignment 
to deft.: — Held: as deft. 'a assign- 
ment was not made within sixty days 
after the transaction with pltf. oo., 
ft the transaction was not attacked 
within sixty days, there was no 
statutory presumption of invalidity 
under Assignments ft Preferences Act, 
R. S. O. 1914 (o. 134), s. 5 .— Craig 

! W. G.) & Co., Ltd. t. Gillespie 
1920), 47 O. L. R. 629 ; 64 D. L. R. 
>14.— CAN. 

d (p. 868) iii. — «] — A 

conveyance attacked as a preference 
within sixty days of its execution is 
void, regardless of the intent in giving 
It ft of the pressure exerted to obtain 
It, if at the time of Its execution debtor 
was In insolvent circumstances or 
unable to pay his debts in full ft the 
conveyance had the effect of giving a 
preference, as defined by Assignments 
Act, R. S. M., 1918 (o. 12), s. 42, over 
the execution creditor attacking it. — 
Trotter u. Pedlar, [19211 1 W. W. R. 
233 ; 56 D. L. 11/717. — CAN. 





p <p. 869) L 
three months 
u. Standard 
023 ; S G. B. 


• Transaction wOMn 



before he enters into a transaction 
with him ft the offeot is to give to that 
creditor a preference, It makes no 
difference what was the motive, view, 
or interest of debtor if bkpoy, inter- 
venes within three months, as the credi- 
tor oould not possibly rebut the pre- 
sumption of undue preference, ft the 
transaction will be deemed fraudulent 
ft set aside . — Re La vine, [1924J 8 
D. L. R. 318 ; 4 C. B. R. 004.— CAN. 

p (p. 869) iiL .1 —Held t a 

creditor to whom Lkpt. had made 
certain payments within three months 

8 rior to the assignment had not met 
lie presumption that snob payments 
were preferential, ft such payments 
were fraudulent ft void. — Re Black ft 
White Hat Shop, Ltd., Newton «. 
Finesilvkr, JI9251 4 D. L. R. 245; 
[1925] 2 W. W. R. 782.— CAN. 

PART XX. SECT. 12, SUB-SEOT. 4. — B. 

sk» Pressure — Must he actual .] — 
" Pleasure,” in Bkpoy. Act. s. 81 (2). 
means actual pressure in its original 
sense, the pressure which is brought to 
bear by a creditor upon his debtor, ft 
not some secret motive under the 
impulse of whloh debtor acts, but 
which is not actual pressure . — Be 
Bell, [1922] 1 W. W. R. 1015 ; 2 
O. B. R. 271; 07 I). L. R. 60; 82 
Man. Lu R. 9.— CAN. 

si. .1 — The absence of 

fraudulent Intention in the droum- 
stanees in which the fund is taken does 
not constitute “ pressure ” within 
Bkpoy. Act, s. 31 (2 ). — Re Oaeson, 
[1924] 4 D. L. B. 492: 65 O. L. R. 
049; 4 O. B. R. 688.— CAN. 

7208 vi. J— Grant e. Van 

Norman (1882), 7 A. R. 520.— CAN. 

7208 vii. : Mansookhlal 

Dolatchand ft Co. v. Naoabdass 
Moolohand (1928), I. L. R. 6 Ran. 536. 
— IND. 

7271 vttl. .] — Evidence dis- 

closing a dominant motive such as fear 
of prosecution or disgrace, impelling 
debtor to give the security, is admissible 
to rebut the primd facie presumption 
raised by Bkpoy. Act, s. 31 (2 ). — Re 
BELL (1822), 07 D. L. R. 00 ; 82 
mETL. R- 9 ; [1922J 1 WW.R. 1016, 
—CAN. 

7307 UL .1 — Bkocklbsbt 

v. Freedman -Ellis, [1932] 1 D. L. R. 
187 : O. R. 56 ; reusd. on facts, [1932] 
2 D. L. R. 818 ; O. R. 439.-43AN. 

7310 f. reusd. (1915), SI 8. C. R. 664. 
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7818. Add, Annotation* : — Oonsd. Re Oohen. Ex p. 
Trustee, [1924] 2 Oh. 515 ; Re M. I. G. Trust, 
Ltd., [1933] Oh. 542. Refd. Re Hoyle, 



7888. Add . Citation : — eu5 now. Morgan v. Baker, 
2 Jur. 1068. 

7884* Annotation : — Oonsd. Re Davies, Em p* 
Miles, [1921] 8 K. B. 628. 

7887. Add, Annotation : — Refd. Re Stanton, [1929] 
134 L. T. 765. 

7889a. Agreement to assign interests — In con- 
sideration of advanee — No memorandum of 
agreement within Statute of Frauds.]-— By a 
parol agreement between a lender & D., the 
former agreed to lend & did lend D. £2,000 
in consideration of the latter’s promise to 
assign certain interests. About a year 
later, in pursuance of this agreement, D. 
assigned these interests to the lender, & 
because bkpt. immediately afterwards. At 
the time of the assignment no memorandum 
of the above agreement within Stat. Frauds, 
s. 4, was in existence, but it was recited in 
the assignment : — Held : the assignment, 
notwithstanding the failure of bkpt. to set 
Up the statute in answer to the claim by 
the lender for the performance of the agree- 
ment, did not constitute a fraudulent prefer- 
ence or a fraudulent conveyance under 1914 
Act, A was valid as against the trustee in 
bkpoy. — Re Davies, Ex p. Miles, [1921] 

* 3 K, B. 628 $ sub nom. Re Davies, Ex p. 
Trustee, 91 L. J. K. B. 81 ; [1921] B. A 
0. R. 92. 


7840. Add, Annotation : — Apld. Re Davies, Ex p. 
Miles, [1921] 3 K. B. 628. 

7859. Add, Annotation* Consd. Re Stanley (1924), 
69 Sol. Jo. 36 ; Re Conley, Ex p. Trustee v, 
Barclays Bank, Ltd., [1938] 2 An £. it. 127. 

7360. Add, Annotations : — Consd.Be Stanley (1924), 
69 Sol. Jo. 36 ; Re Conley, Ex p. Trustee v, 
Barclays Bank, Ltd., [1938] 2 All E. R. 127. 

7361a. .1 — A private co., of which a father 

A son were fcne only directors A shareholders, 
was ordered to be wound up, A within the 
preceding three months the son paid a sum 
of £1,503 odd into the co.'s bank to reduce 
an overdraft of the co. to secure which his 
father had given a guarantee. The liquidator 
claimed repayment of the sum as being a 
fraudulent preference within Cos. (Consolida- 
tion) Act, 1908 (c. 69), s. 210, A a preliminary 
objection being raised that in any event no 
order for repayment could be made : — Held : 
(1) the real object of the insertion of the words 
“ or any surety or guarantor for the debt 
due to such creditor," in Bkpcy. Act, 1914 
(c. 59), s. 44 (1), was to enable the trustee to 
* recover the payment from the person actually 
preferred ; (2) the motive of the son in 

making the payment being to keep the 
business going, there was no fraudulent 
preference, A the summons must be dis- 
missed. — Re Stanley (G.) A Co., [1925] Oh. 
148 ; 94 L. J. Ch. 187 ; 133 L. T. 37 ; 69 
Sol. Jo. 36 ; [1925] B. A C. R. 1. 

Annotations : — Oonsd. Re Lyons, Ex p. Barclays Bank, Ltd. v. 
Trustee (1934), 152 L. T. 201 ; Re Conley, Ex p. Trustee v « 
Barolays Bank, Ltd., [1938] 2 All E. R. 127. 

7365. Add, Annotation : — Consd. Re Fenton, Ex p, 
Fenton Textile Assocn. (1930), 99 L. J. Ch. 358. 


PART XX. SECT. IS, SUB-SECT. 4.— 0. 

in I. —.1 — Moneys improperly 
drawn by an exor. from the funds of 
testator's estate Sc applied to exor.’s 
own uses were restored by him within 
three months before he was declared 
a bkpt.: — Held : the restoration was 
not a preferential payment within 
Bkpoy. Act, a. 81. The estate was 
not a “ creditor ” of the exor. within 
the sect., though in some sense • 
creditor. — Re Carson, [1924] 4 D. L. R. 
492 : 55 O. L. R. 649 5 4 O. B. R. 683. 
—CAN. 

PART XX. SECT. 12. SUB-SECT. 4.— E. 

r (p. 889) I. Security to cover advanoe 
tt past debt] — A security given for suoh 
a purpose : — field : to be given for 
valuable consideration Sc bond fide . ft 
under pressure, ft an action on behalf 
of other creditors attacking the 
seourity was dismissed with costs.— 

J BANQUE D’HoOHKLAGA v, JlCANNOTTE, 

mail w. W. R. 28 ; 16 Bask. L. R. 
»88«— CAN. 

7847 v* — — .}—An incorporated oo.. 
being In fact Insolvent* made in favour 
of its president, a creditor, as guarantor, 
a mtge. on its plant to seouxe him for 
moneys paid to the oo.. ft by the oo. to 
V* reduction of the co.'s 
Uability withia.two months of the oo. 
being adjudged bkpt. t—Beld : the 
transaction was Sraefrom any taint at 

frsad • the oo. Entered Into it for the 

enabled to carry on its business suooess- 


*.l — A debtor gave a 


creditor a mtge. ft the effect of that 
was to give the mtgee. a preference : — 
Retd : when the mtge. was created, as 
debtor had not been sued by his 
creditors ft his sole reason for giving 
the mtge. was that he might oontlnue 
his business ft pay off his other 
creditors, this was not a fraudulent 

£ reference. — Re Barter. [1923] 1 

>. L. R. 919 ; 8 0. B. R. 681.— CAN. 

7847 vii. .J — A preference to be 

fraudulent must be given with the 
intention of creating rights additional 
to those possessed by other creditors, 
ft where a preference is given not to 
give one creditor an unfair advantage 
over other creditors, but to enable 
debtor to extinguish a past debt ft to 
carry on his business ft the preferred 
oreditor has no knowledge of any 
available aot of bkpoy. on the part 
of debtor, such a preference Is not 
fraudulent within Bkpcy. Act. — Re 
Buchannan, [1923] 1 D. L. R. 891 ; 3 
0. B. R. 427.— CAN. 

7847 viii. .1 — Canadian Bank 

or Commerce e. Tbeaoy, [19241 2 
W, W. R. 193: 2 D. L. R. 759.— CAN. 

PART XX. SECT. 18, SUB-SECT. 4.— F. 

7859 li. .] — The trustee in 

bkpoy. of H. under an authorised 
assignment sought to recover pay- 
ments made by H., when In a hopeless 
state of insolvency, for the purpose, 
as his creditors, deft*., knew, of pre- 
ferring them so that his guarantors 
might be as far as possible relieved. 
The payments were made within a 
few days of H.*s voluntary assignment, 
ft some were made after the assign- 
raent : — field.* defts. had wot at the 

Abt, 1921 (o. 17 X a. 2, bit the pay- 
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ments were not made " in good faith. 9 * 
— Briscoe v. Molaonb Bank (1922), 
69 D. L. R. 675 ; 51 O. L. R. 644.— 
CAN. 

PART XX. SECT. 12, SUB-SECT. 4.— O. 

78S1 lv. .1 — Re Ass at ft 

Daboub (Out.), [1927] 1 D. L. R. 24; 
7 O. B. R. 689.— CAN. 

7888 ii. — Conveyance of property 
for past consideration — Creditor with 
knowledge of existence of other creditors.] 
— Re David, (1925] 4 P. L. R. 1046 ; 
affg.f [1925] 1 P. L. R. 164 ; 5 a B. R. 
323. — CAN. 

sm. Sale by creditor — Collusive sale 
— Payment of proceeds of sate to 
creditor .) — Held : the transaction must 
be set aude for it was not really only a 
“ payment of money to a oreditor, 99 
saved out of the general provisions of 
Assignments ft Preferences Aot ; 
R. S. O. 1914 (o. 184), by sect. 6. The 
transaction was substantially an ap- 
propriation of goods in part payment 
of a preferred creditor’s claim, ft the 

e rooeeda of the sale could be reached 
y the assignee under seot. 13.— 
Magpie v. Cater (1921), 64* D. L. R, 
511 ; 50 O. L. R. 452.— CAN. 

sn. Cheque obtained from debtor — 
Three days before oankruptcy — A ccepied 
by bank on day of bankruptcy.] — Held ; 
a oheque does not operate as an assign- 
ment of the funds of drawer in the 
hands of the person on whom it is 
drawn ; ft unless payment was made 
by the drawee before the assignment 
it was not a payment protected by 
Assignment* ft Preferences Act.*. 6(1): 
but if paid before the assignment it 
was a payment In cash at the date 
when the cheque was paid by the 
bank.— Rowxjdnr a, Gabisnt ( J ft G.) 
Manufaotdrino Oo. (1921), 64 

D. L. R. 68 ; 49 O. L. R. 166.— CAN. 



Vol V.— Bankruptcy. Cases 7888 -7411a. 


7398* Add. Annotation : — Reid. Be Lyons, Ex p. 
Barclays Bank; Ltd. v. Trustee (1984), 152 
L. T. 201. 

7898a. Payment of proceeds of sale of shares — 
Payment before transfer.]— Certain stock- 
brokers within a fortnight of a receiving 
order being made against them sold shares for 
a client & paid the proceeds to him before the 
transfer was executed. The sale was effected 
by what is called “ a put through ” by which 
a jobber lends his name as purchaser, but 
no money is paid : — Held : the payment was 
made without pressure & was a fraudulent 
preference. — Re Fellowes, O’Brien, Gor- 
don & Tootal (carrying on business as 
Ellis & Co.) (1924), 68 Sol. Jo. 478. 

7896. Add. Annotations: — Consd. Re M. I. G* 
Trust, Ltd., [1933] Oh. 542. Held. Re Cohen, 
Ex p . Trustee, [1924] 2 Oh. 515. 

7404. Add. Annotation : — Consd. Re Cohen, Ex p. 
Trustee, [1924] 2 Oh. 515. 

7411. Add. Annotation : — N.F. Re Seymour, Trustee 
v. Barclays Bank, Ltd., [1937] 3 All E. R. 499. 

7411a. — - — •.] — On Mar. 17, 1936, a petition in 
bkpcy. was served on the debtor. In May, 
1936, he had two accounts with his bank, one, 
in use, at its Marble Arch branch, the other, 
dormant, at its Edgware Road branch, the 
latter being overdrawn by £240 6s. id. & 
the overdraft guaranteed by a friend of the 


debtor. On May 5, 1936, the Marble Arch 
account being then overdrawn by £2 12s. lid., 
the debtor obtained £300 from moneylenders, 
& on the next day paid £300 into the Marble 
Arch account, withdrew £250, & paid 
£240 6s. id. into the Edgware Road account. 
On July 27, 1936, a receiving order was 
made against him on the petition of Mar. 17, 
1936. On Dec. 9, 1936, ne was adjudicated 
a bkpt., & on Dec. 11, 1936, the appointment 
of the trustee in the bkpcy. was confirmed. 
The trustee contended that his title as trustee 
related back to Mar. 17, 1936, that the debtor 
on May 5, 1936, knew himself to be insolvent 
& next day, intending to prefer the guarantor, 
paid into the Edgware Road account the 
£240 6s. id., that that money was the 
trustee’s property, Sc that the payment of 
it was not protected by 1914 Act, s. 45, Sc 
that the bank should pay it to the trustee. 
On a motion by the trustee for a declaration 
that the money formed part of the debtor’s 
estate & that the debtor’s payment of it to 
the bank was void as against the trustee, 
made in badsf&ith, Sc contrary to the bkpcy. 
laws : — Held : the payment was protected by 
sect. 45.— Re Seymour, Ex p. Trustee, [1937]* 
Oh. 668 ; sub nom . Re Seymour, Trustee v. 
Barclays Bank, Ltd., [1937] 3 All E. R. 
499 ; 157 L. T. 472 ; 53 T. L. R. 940 ; 81 
Sol. Jo. 629 ; [1988-7] B. & O. R. 178. 


7395 Ui. Mortgagee party to 

fraud.) — Debtor granted a mtge. to 
certain ot his creditors. No money 
changed hands Sc at the time It was 
known to debtor Sc to the creditors* the 
mtgees.. that debtor was insolvent. 
The mtge. was part of a soheme to 
give an undue preference : — Held : 
void under Assignments for Benefit 
of Creditors Act, 1898 (P. E. 1) (o. 4), 
Sc might be set aside as against the 
trustee in bkpcy. — Campbell v. Gal- 
lant, Crockett Sc Royal Bank of 
Canada, Re Milligan Estate (1922), 
70 D. L. R. 320.— CAN. 


a (p. 901) i. Assignment for creditors.) 
— Creditors who take under a com- 
position affecting substantially the 
whole of debtor's property are entitled 
to the protection of Bkpcy. Act, s. 82, 
as against the official assignee, upon 
debtor shortly afterwards being ad- 
judicated bkpt.. provided the payment 
was before adjudication Sc that the 
creditors had not at the time of such 
payment notice of any available act of 
bkpcy. committed before that time Sc 
acted in good faith. — Re Cochrane, 
[19251 N. 2. L. R. 16.— N.Z. 

so. Dissolution of partnership — 
Act injurious to partnership creditors — 
Preference given to separate creditors .) — 
Re Assay Sc Dabous (Ont.), [1927] 
l D. L. R. 94; 7 O. B. R. 689.- ~ 


PART XX. SECT. 12, SUB-SECT. 5. 

7407 i. How time calculated — Assign* 
ment executed but not filed — Subsequent 
re-execution db filing.)— An authorised 
assignment dated, executed. Sc delivered 
on Aug. 11, was re-executed on Sept. 11. 
Sc then filed : — Held : the assignment 
was not revooable at the will of 
assignor ; as soon as the trustee 
accepted the assignment it took effect 
as of the day of Ha original execution. 
— Re Lonomore (1992), 59 O. L. R. 
570 ; SO.B.R. 200.— CAN. 

f L — Law of Ontario.) — A chattel 
mtge. Impeached as a fraudulent pre- 
ference under r. 120 by the trustee 
was made more than three months 
before the aarignment to the trustee : — 
Held .• although the chattel mtge, did 
not eomewtthin Bkpcy. Act, s. 31. 
the trustee could attack it as fraudulent 


under the laws of Ontario Quite apart 
from the Aot. — Re Davison, [1923] 4 
D. L. R. 1049; 52 O. L. R. 244.— CAN. 

PART XX. SECT. 12. SUB-SECT. 6. 

m (p. 903). For ** In t chat 

court proceedings may be taken " read 
“ In what court proceedings may be 
taken.** 

m (p. 908) I. .] — The faot that 

a fraudulent transfer was made in a 
province other than that in which the 
authorised assignment was made, does 
not deprive the ot. of the latter province 
with original Jurisdiction with respect 
to the authorised assignment of juris- 
diction to set aside the fraudulent 
transfer. — Re Cohen Sc Mahlin, 
Canadian Credit Men's Trust 
Ass o on., Ltd. v. Spivak (Alta.), [1926] 
3 D. L. R. 942 ; £1926) 3 W. W. R. 
34; reesd., [1927 J ID. L.R. 577 ; [19271 
lW.W.i 162; 22 Alta. L. R. 487 ; 8 
C. B. R. 23.— CAN. 

7412 ii. Prior assignment of 

same property to same ponies.) — The 
faot of a prior assignment does not 
affect the right to set aside a later 
assignment of the same property to the 
same parties. Sc the setting aside of the 
later assignment does not affect rights 
under the prior assignment. — Hodge 
v. McLean Sc Union Bank of Canada, 
[1910] 3 W. W. R. 1108 ; 50 D. L. R. 
123 : 13 Bask. L. R. 85.— CAN. 

7412 Ui. — Denial by transferee 


Bkpcy. 

colly the same meaning as " property 
of debtor ” used in sect. 25, Sc include 
property of debtor which has been 
dealt with by himself by transfer to 
a creditor, Sc the tact that an alleged 
fraudulent transferee from bkpt. does 
not Admit that the property in question 
belongs to bkpt. does not prevent an 
application bang brought under the 
above sect. Sc Bkpcy. Rule 120, for 
the delivery of the property to the 
trustee . — Re Houlding, [1921] 2 

W.W R. 621 ; 14 Seek. L. R. 277 ; 69 
D. lu R 238.— CAN. 

7412 iv. Discharge of bankrupt** 

imam by transaction.}— A trustee in 
bkpoy. has no right to set aside a 


transfer made by bkpt. to a creditor 
WMpby bkpt. ’s liability to the creditor 
is iflffchargea, even though the transfer 
amounts to a fraudulent preference. — 
Re Regal Phonograph Co., Ex p. 
Trustee, [1924J 1 D. L. R. 947 ; 4 
0. B. R. 418.— CAN. 

7412 v. As against the Crown.) 

— The provisions of Bkpoy. Aot, 1908, 
relating to fraudulent preference do 
not bind the Crown. — Official 
Assignee v. R., [1922] N. Z. L. R. 265. 
— N.Z. 

7413 vili. Person claiming pro- 

perty in Question as owner dr not as 
creditor not proper party.]— Re Stern- 
berg, Ex p. Tkeefus Sc Stripf, Ltd., 
[1925] 2 D. L. R. 203 ; 5 C. B. R. 237 ; 
varying, [1924] 2 D. L. R. 492 ; 4 
C. B. R. 528.— CAN. 


ment* Aot, R. S. S. 1909 (o. 142), s.'&O, 
" sixty days thereafter ** means sixty 
days after the date of the conveyance 
Sc not after the date of some prior 
agreement upon whioh such convey- 
ance may have been made, 6c " such 
transaction '* means the conveyance 
6c not such prior agreement. — Hodge 
e. MoLean Sc Union Bank of Canada, 
[19191 3 W. W. R. 1108 ; 50 D. L. R. 
123 : 13 Bask. L. R. 85.— CAN. 

w (p. 904) i. After settlement by 

trustee of preferred creditor* * claim .) — 
Re Taylor (Out.), [1926] 2 D. L. R. 
877 ; 7 0. B. R. 550.— CAN. 

ay. Note given by purchaser 

of debtor *s stock-in-trade indorsed to 
creditor — Note in hands of bond fide 
holder for value.) — Held : the creditor 
oould not be compelled to share 
ratably with the other creditors. — 
Robertson v. Holland (1888), 16 
O. R. 532.— CAN. 

•q. Position ot trustee — Cannot 
approbate dr reprobate — Promissory 
nates transferred to dr discounted by 
creditor.}— Re Longmork <1922). 52 
O. L. R. 670 ; 3 C. B. R. 200.— CAN. 

it Estoppel by conduct.) — S. 

made a hill of sale ot certain chattels 
to deft. In order to protect the chattels 
against his creditors. Shortly after- 
wards a made anassignmeat under 
Bkpoy. Act to pltf., who later sold 
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Oman 7414*— 7508a. English AND Empire DIGEST SUPPLEMENT, 


7414a. Paymaat to agent of erodftor — Agent 

paying over sum to principal la course of 
business.} — A payment by a debtor to an 
agent who receives the money in the ordinary 
course of his employment for the use of a 
creditor is not a payment in favour of a 
" person in trust for any creditor,” within 
1914 Act, s. 44. The effect of that sect, is 
not to render the personal liability of an agent 
to repay a debt, payment of which he has 
received on behalf of his principal, greater 
than his liability in a case where money has 
been paid to him for the use of his principal 
in circumstances which entitle the person 
paying it to recover it back, even though it 
should turn out that, in fact, the payment 
constituted a fraudulent preference within 
the sect. 

M. being indebted to G. & also toaoo. for 
the price of goods supplied, on Jan. 14, 1921, 
paid to 0. £ B., agents of G. & the co. A, 
to the knowledge of debtor, authorised to 
receive the payment, the sum of £1,500 in 
settlement of the amounts respectively owing 
to Q*. A the co. The ager^s in the ordinary 
course of their employment received that 
sum for the use of their principals A paid 
over part thereof to 0. A the balance to the 
co., such payment being made in good faith, 
in the belief that the payment was a good A 
valid payment, in ignorance of the impending 
bkpey. of debtor A long before any claim by 
the trustees in the bkpey. On Feb. 11, 1921, 
debtor committed an act of bkpey. by assign- 
ing his property in favour of ms creditors, 
A on Mar. 12. 1921, a receiving order was 
made against him on which he was adjudi- 
cated bkpt. Upon a motion by the trustees 
of bkpt. for an order on 0. A B. as agents, 
neither of their principals having been made 
reaps., to repay the £1,600 on the ground that 
the payment was void against the trustees 
as a fraudulent preference : — Held : (1) O. A 
B. received the money merely as agents of A 
for the use of the creditors in the ordinary 
course of their employment. A not as “ persons 
In trust for any creditor ” within 1914 Act, 
s. 44 ; (2) the circumstances under which the 
money was received A paid over precluded 
appots. from recovering the money, even 
though it were proved mat the payment, in 
fact, constituted a fraudulent preference, as 
to which the ct. did not consider it to 
be necessary to decide. Semble: (8) the 
personal liability of a person to whom pay- 
ment has been made “ in trust for any 
creditor ” under 1914 Act, s. 44, must 


depend upon the facts of each case; in 
particular, whether the trustee had acted in 
good faith A whether he still held the money 
or had paid it over to the creditor before 
having received notice that the payment 
constituted a fraudulent preference. — Be 
Mob aot, Ex p. Trustees, [1924] 1 Oh. 79 ; 
98 L. J. Oh. 104 ; 180 L. T. 898 ; [1928] 
B. A 0. B. 145. 

7416. Add. Annotation : — Reid. Be Yagerphone, 
Ltd., [1985] Oh. 392. 

7420. Add. Citation .*—10 B. AS. 371. 

7428. Add. Annotation* : — Gonad. Be A Bankruptcy 
Notice, [1924] 2 Oh. 76. Refit. Huddersfield 
Fine Worsteds v. Todd (1926), 42 T. L. R. 62; 
Be Simms, Ex p. Trustee, [1934] Ch. 1. 

7480. Add. Annotation: — Refd. Be Qunsbourg* 
[1920] 2 K. B. 426. 

7488. Add. Annotation : — Refd. Be Wigzell, Ex p. 
Hart, [1921] 2 K. B. 835. 

7488a. .] — A father, having a power of 

appointment over a fund in favour of his 
children, agreed with his son to pay his debts, 
A then to appoint to him a portion of the 

* fund equal to the amount of his debts, which 
he was then to hand over to the father. The 
father paid the debts, A made the appoint- 
ment, when the son became bkpt. : — Held : 
the trustee had no right to the fund appointed. 
— Be Anghrstein, Exp. Angerstein (1874), 
9 Oh. App. 479 ; 43 L. J. Bey. 131 ; 30 
L. T. 446; 22 W. B. 581, L. JJ. 

7440. Add. Annotation: — Refd. Be Qunsbourg, 
[1920] 2 K. B. 426. 

7442. Add. Annotation: — Refd. Be Qunsbourg, 
[1920] 2 K. B. 426. 

7448. Add. Annotation : — Consd. Be Seymour, 
Trustee v . Barclays Bank, Ltd., [1937] 3 
All B. B. 499. 

7446. Add. Annotation : — Refd. Be Simms, [1930] 
2 Oh. 22. 

7447. Add. Annotation : — Refd. Be Simms, [1930] 
2 Oh. 22. 

7449. Add. Annotation: — Refd. Be Seymour, 
Trustee v. Barclays Bank, Ltd., [1937] 3 
All E. B. 499. 

7488a. 1914 Act, s. 45.1— Be Wethbred, 

Ex p. Salaman, No. 6858b, ante. 

7490. Add. Annotation: — Refd. Be Qunsbourg, 
[1920] 2 K. B. 426. 

7503a. 1914 Act, s. 45— Transfer to private 

company formed by debtor A his solicitor.] — 
Be Simms, No. 596a, ante. 


at public auction the assets of 8. not 
included In the bill of sale. On the 
same occasion the auctioneer sold, on 
instructions of 8., the chattels included 
in the bill of ssie,A paid the proceed* 
to S. who left Canada without paying 
them to deft.: — Held.* pltf., having 
refrained from attacking the biflot 
•ale earlier A having allowed the sale 
to prooeed A the moneys to be paid 
to 8.. it was too late to hold deft, 
liable . — Re Stevens, Imperial Cana- 
dian Trust Co., Ltd. v. North 
American Lumber a Supply Oo., 
Ltd., [199419 W.W. R. 944 ; 4 C. B. h! 
639 : [19941 9 D. L. R. 104.— CAN. 

•w. Avoidance of transfer fraudu- 
lent under general lows.)— The right of 
a trustee in bkpey. to take proceedings 
to avoid, a transfer made by bkpt. 
which is In fraud of his creditors under 
general laws is impliedly authorised by 
Bkpey. Aot A the rules thereunder.— 


Re Oohsn A Mahlxn, Canadian 
Credit Men's Trust Assoon., Ltd. 
v. Spivak (AltaA [1996] 3 D. L. B. 
949: [19961 8 W. W. R. 34 1 raced. 
IlGfiVl 1 D. L. R. 677; [1987] 1 
W. W. XL 169 : 99 Alta. L. R. 487 $ 8 
a B. R. 93.— CAN. 


1 (p. 906) i. 


Bank- 


ruptcy Act, s. 35 — Bankruptcy Rule*, 
r. 180.1— Be Cohen A Mablkn, Cana- 
dian Credit Men’s Trust Assoon., 
Ltd. 9 . Spivak (AltaA [1996] 8 D. L. R. 
943 : [19961 3 W. W. B. 341: fees*. 
[19271 1 D. It. R. 577$ (1937] 1 
W. W. R. 169: 99 Alta. L. R. 487 ; 8 
a B. R. 28. — CAN. 

u. Onus of proof .] — -Where goods are 
returned to an unpaid vendor within 
three months of an authorised assign- 
ment, the onus is on the vendor to 
disprove fraudulent preference. — P e- 
pin V Fernet, [1938] SB. L. R. 778,— 
CAN. 
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PART XL SECT. 13, SUB-SECT. 1. 

7430 v. -Merchants Bank 

op Canada v. Ken MoGlahy A Co., 
[1991] 1 W. W. R. 940 ; 14 Beak. h. R. 
187.— CAN. 

is. Payment of wages.] — Pitt, trustee 
in bkpey. of the property ox a oo.,sued 
delta, wno were the directors A officers 
of the oo., A the only shareholders 
exoept their wives, to recover sums of 
money withdrawn by defts* from the 
funds of the oo. Defts. had earned a 
large part of the sums withdrawn as 
employees of the oo . : — Held : pltf. oo. 
as trustee had no locus st andi to main- 
tain the action: its right was, no 
neater than the right of the co. which 
ft rep rese n ted ; the bkpt. oo. could not 
rcoovor payments actually made by it 
tor wages, nor could its trustee.— 
Canadian Credit Men's Trust 



VoL V.— Bankruptcy, Cases 7580-76081. 


7580* JUict. Annotation : — Court. Herbert’s Trus- 
tee e. Higgins, [1920] Oh, 794. 

7621* Acta. Annotation : — Held, Be Harris, Ex p. 
Shell-Mex 4 Official Receiver (1930), 99 
1m J. Oh. 448. 

7048, Add . Annotation : — Consd. Herbert’s Trus- 
tee e. Higgins, [1926] Oh. 794. 

7046a. — 7 - That bankruptcy notice served on 
debto**^ of petitioning creditor's Intention 
to take bankruptcy proceedings*] — Deft, to an 
aotion, in which the trustee in bkpcy. 
claimed that oertain farm stock in a bill of 
sale given to deft, by bkpt. wde in the reputed 
ownership of bkpt. do formed part of his 
estate, had been informed of the service on 
bkpt. of a bkpcy. notice, do later had been 
informed by the petitioning creditor that 
he was going to take bkpcy. proceedings 
against his debtor: — Held: a mere state- 
ment of intention to take bkpcy. proceedings 
amounted at most to a threat to file a | 
petition, do , falling short of a notice of the 
actual presentation of a petition, it was not j 
constructive notice of an available act of j 
bkpcy. — Herbert’s Trustee v. Higgins, 
[1926] Oh. 794 5 96 L. J. Oh. 303 ; 136 L. T. 
321; 42T.L.R.625? 70 Sol. Jo. 708 ; [1926] 
6 . do 0 . R. 26. 

7074. Add, Annotation : — Refd. Herbert’s Trustee 
v . Higgins, [1926] Oh. 794. 

7077. Add, Annotation: — Refd. Re Ohiandetti 
(1921), 91 L. J. K. B. 70. 

7694. Add, Annotations : — Consd. Be Garrett, [1930] 
2 Oh. 137 ; Be Landau, Ex p. Trustee, [1934] 
Ch. 649. 

7695. Add. Annotation : — Consd. Be Landau, Ex p. 
Trustee, [1934] Oh. 649. 

7698. Add, Annotations : — Apld. Be Garrett, [1930] 
2 Oh. 137. Consd. Be Landau, Ex p. Trustee, 
[1934] Oh. 649. 

7599* Add, Annotation : — Consd. Be Landau, Ex p. 
Trustee, [1934] Oh. 649. 

7600. Add, Annotation : — Consd. Be Landau, Ex p. 

Trustee, [1934] Oh. 649. ' 

7601. Add, Citation: — revsg, S. 0. sub nom. Be 
Wnc, Ex p, Chatterby, 29 W. R. 400. 


7603a. Employes of company — Refusal of 

company to pay — Termination of employ- 
ment alleged.] — Bkpt., after his adjudication, 
entered into an agreement of servioe in 
writing for one year at a salary of £1,000, the 
agreement being signed in the name of a 
joint stock oo., underneath which was the 
name of the managing director followed by 
the words, “ managing director.” An order 
was subsequently made by a registrar, under 
1914 Act, b. 61 (2), that £300 out of a sum of 
£416 13s. 4 <& due under the agreement from 
the co. dol or its managing director to bkpt. 
be forthwith paid by them to the trustee of 
the estate of bkpt. When the registrar made 
that order the only parties before the ct. were 
the trustee do bkpt* Neither the co. nor its 
managing director paid the £300, but alleged 
that nothing was due to bkpt. upon the 
ground that he had broken the agreement by 
absenting himself from bin employment. 
The trustee then served a notice of motion in 


the High Ot. upon the co. do its managing 
director asking for a declaration that he was 
entitled to the £300 from resps. as forming 
part of the property of bkpt., A for an order 
for payment of that amount. The judge 
found that no dismissal had taken place nor 
had bkpt., by his conduct, given notice of his 
intention not to perform the contract which 
could be treated by resps. as an anticipatory 
breach. No point was taken as to whether 
the managing director was properly made a 
reap. : — Held : in the circumstances there 
must be a declaration do order for payment 
in terms of the notice of motion . — Re Lavey, 
Ex p . Trustee, [1920] 1 K. B. 674 ; 89 
L. J. K. B. 24 ; 122 L. T. 692 ; [1920] B. do 
O. R. 43 ; subsequent proceedings , [1920] 
B. do 0. R. 186. 


7603b. Maintenance.]— Held ; the jurisdiction 

of the ct. to make an order under sect. 61 (2) 
of 1914 Act was not confined to property 
which vested in the trustee under the Act 
on an order of adjudication being made 5 
maintenance ordered to be paid by the 
Divorce Ct. to a bkpt. during the joint lives 
of himself do her former husband was “ in- 
come ” within the sub-sect. ; do the ct. had 


PART XX. SECT. 13, SUB-SECT. 2.— 
A. (a). 

1 *. Failure to make proper inquiries,) 
— By Bkpcy. Act a creditor who takes 
a non. Sc mils to make the proper in* 
qnlriee will be held to have know! 


enoe . — Re Thompson, Ex jo, Trustees, 
119331 4B.L.E. 1028. — CAN. 

•b. . J — Where the circumetanoee 

under wbion a debt is paid are eucb 
that a strong suspicion would arise in 
the mind of an ordinary business man 

the dronmatanoes. Otherwise, if the 
payer beoomes bkpt* the payment will 
be construed as a oaafhdfint jraeferenoe. 

PART XX. SECT. 13, SUB-SECT. 2.— 
A. (b). 

se. General nrfg^When a 
knows of an sot of bkpcy. or 


as would 

erwfcmi 


the facts are such 


of bkp&y. had been committed, snob a 
person will be deemod to have noUoe.~- 
Rc Hjcrsh. Ex v . Goldstein, [1023] 3 
D. L. R. 101 ; 4 O. B. R. 84. — CAN. 

7587 It. That debtor financially 

embarrassed,) — Held : not of itself 
knowledge of insolvency. — Re Webb 
(10*l)r<J4 D. L. R. 638 ; 51 0. L. R. 
6 ; 3 C. B. R. 16.— CAN. 

7537 t. That debtor hard pressed 

for money,) — Held: not sufficient to 
infer that a creditor had constructive 
notioe of an act of bkpcy.— gc 
Robbins, Ex v. Root, [1034] 3D.L.R. 
90 ; 4 C. B. R. 670.— CAN. 

PART XX. SECT. 18, SUB-SECT. 8.— 0. 

7581 vl. .j — Every pay- 
ment made by bkpt. within a snort 
time of his bkpcy. is regard*! with 
suspicion by tht ot m likely to be a 
fraudulent pwlateoce. The amts is 

actual or constructive, that he j»vs 
some consideration for the payment & 
that he was actuated by no fraudulent 
motive in acoepting such payment— 

KWT. f ft •ft 7 

O.B. R. 8S4.— OA*. 
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7581 vil. .] — Re Grocery 

Specialty Oo., Re Shulman, [1023] 2 
D. L. R. 318 ; 3 O. B. R. 46 ; offd., 34 
O. W. N. 90.— CAN. 

PART. XX. SECT. 15. 

7599 !. ScHary or Income-Member of 
Legislative Assembly.}— The rowd *1- 
lowanoe of a member of the Legislative 
Assembly of New South Wales, paid 
to him pursuant to the Constitution 
Act (N. B. W.), 1903. s. 28, is within 
the operation of the Bkpcy. Act 
(Federal), 1924-30. s. 101, of wnioh is 
valid. Further, the tt. ofj Bkpcy. 
properly exercised its. discretionary 
power under s. 101, in ordering a 
bkpt. member of .the Legislative 
Assembly to pay portion of his allow* 
fSoT to tim Official Beoeivw.- 
Stuabt-Robertbon v. Lwm u*j32j 
Agjus L. R. 369 ; 6 A. L. J. 144. 

7601 1L Fixed annual salary 

payable weekly. b- A fixed annual salary 


1927, s. 23.— CLAfUBBON V . TOpD, [1984] 
2 P. L. R. 316 i S. 0. R. 130 i reeas. 
S. O. sub igm. Re Ton^l9881 1 6. L. R. 
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Jurisdiction to direct that a part of that 
maintenance (the amount to be fixed by 
the Registrar) should be paid to the trustee 
for the benefit of the bkpt.’s creditors. — Be 
Landau, Exp . Trustee, [1984] Oh. 549 ; 108 
L.J.Oh.204; SOT. L. R. 408; 78 Sol. Jo. 
480 ; [1934] B. A 0. R. 84 ; sub now. Be 
Landau, Ex p. Trusted v. Bankrupt, 151 
L. T. 190, 0. A. 

7607, Add. Annotation : — Refd. Re Landau, Ex v. 
Trustee, [1934] Oh. 549. 

7607a. Police pension— Notwithstanding 

Polloe Pensions Aot, 1021 (c. 81), s. 14 (1).] — 
Re Garrett, No. 6296a, ante. 

7610. Add. Annotation: — Refd. Nixon v. A.-G., 
[1931] A. 0. 184. 

7612. Add. Annotation : — Consd. Be Garrett, [1930] 
2 Oh. 187, 


7615a. Application of 1014 Act, s. 51 (2) — Im- 
material whether property vested in trustee.] 

— Be Garrett, No. 6296a, ante. 

7615b. Effeot of order — No vesting.] — Be Garrett, 
No. 6296a, ante. 

7626. Add. Annotation: — Refd. Allen v. Royal 
Bank of Oanada (1925), 41 T. L. R. 625. 

7638. Add. Annotations: — Refd. Re Leeds & 
Batley Breweries & Bradbury’s Lease, Brad- 
bury v. Grimble, [1920] 2 Oh. 548 ; Mcllroy 
v. Clemente (1923), 67 Sol. J \ 402 ; Rider v. 
Ford, [1923] 1 Oh. 541. 

7630a. Contract for sale of goods.]— Hussey v. 
Fiddall (1699), 12 Mod. Rep. 324 ; Holt, 
. K. B. 95 ; 8 Salk, 59 ; 88 B. R. 1353. 

Annotation .—Reid. Hitohin v . Campbell (1772), 2 Wo. Bl. 

827. 

7648a. Assuming management of farm.] — 

Held : — a sufficient election to take the 
term. — Thomas v. Pemberton (1816), 7 

Taunt. 206 ; 129 B. R. 83. 

7648b. Milking cows.] — Held: assignees, 

having allowed bkpt.’s cows to remain upon 
the demised premises for two days A ordered 
them to be milked there, thereby became 
tenants to the lessor. — Welch v. Myers 
(1816), 4 Camp. 368 j 171 E. R. 117, N. P. 

7640a. .] — ‘Where assignees put a term 

up to auction, to ascertain whether it was of 
value, without giving themselves out to 
be the proprietors, A, there being no bid- 
ders, interfered no further in the matter, A 
never received rents ; — Held : they were not 
• answerable in covenant to the lessor. — 
Turner v. Richardson (1806), 7 Bast, 
335 ; 3 Smith, K. B. 330 ; 103 B. R. 129. 


Annotations : — Consd. Copeland t>. Stephens (1818), 1 B. 
A Aid. 693. Dtitd. Hanson v. Stevenson (1818), 1 B. A 
Aid. 303. ApldL LindBay v. Limbert (1827), 12 Moore, 
C. P. 209. Consd. Williams v. Taylor (1869), 21 L. T. 


612 ; Titterton v. Cooper (1882), 9 Q. B. D. 473. 

Hill v. Dobie (1818), 2 Moore. O. P. 842 ; Williams v. 
Bosanqnet (1819). 1 Brod. A Bing. 238 ; Doe d. Palmer 
v. Andrews (1827), 4 'Bing. 848 ; Wollaston v. HakewiU 
(1841), 3 Man. A G. 297 ; Maokley *. Patten den (1861), 
30 L. J. Q. B. 226 ; Levi v. Ayers (1878), 8 App. Cas. 842 ; 
Hill v. East A West India Dock Co. (1884), 9 App. Cas. 
448. 


7640b. 8. P. Carter v. Warns, No, 9026a, poet . 


7649e. .] — Where assignees for the pur- 

pose of preventing a distress paid arrears 
of rent due, at the same time intimating to 
the landlord that they did not mean to take 
to the lease unless it could be advantage- 
ously disposed of, A the effects were Boon 
after sold A the lease was at the same time 

S ut up to sale by order of the assignees, but 
tiere were no bidders for it : — Held : they 
were not liable to the landlord as assignees 
of the lease. — Wheeler v. Bramah (1813), 
3 Camp. 340 ; 170 E. R. 1404. 


Annotations : — Coped. Copeland t. Stephens (1818), 1 B. A 
Aid. 693. DutdTHanson v. Stevenson (1818), 1 B. A Aid. 
803. Refd. Hanoook v. Welsh (1816), 1 Stark. 347 ; Doe 
d. Palmer «. Andrews (1827), 4 Bing. 348 : Goodwin v. 
•Noble (1867), 8 E. A B. 687. 


7650a. Carrying on business for benefit of 

/ creditors.] — Where the assignee kept bkpt. 

in the premises, carrying on the business for 
the benefit of the creditors from Nov. 15, 
1823, until Apr. following, but on Dec. 22, 
1823, had disclaimed the lease by letter to 
the landlord : — Held : the assignee, notwith- 
standing such disclaimer, had elected to 
accept the lease. — Clark v. Hume (1825), 
Ry. A M. 207 5 171 B. R. 995. 


7652a. To prevent distress.] — W heeler 

v. Bramah, No. 7649c, ante. 


7653a. .1 — Held: to amount to an 

acceptance of the lease. — Page v. Godden 
(1818), 2 Stark. 309 ; 171 B. R 666. 

7670a. .] — Cartwright v. Glover 

(1861), 2 Giff. 620; 30 L. J. Ch. 324; 3 
L. T. 880 ; 7 Jur. N. S. 857 ; 9 W. R. 408 ; 
66 B. R. 260. 

Annotation : — Refd. Wilson v. Wallanl (1880), 6 Ex. D. 166 

7681a. Statutory tenanoy — Under Rent Re- 

striction Acts.] — Parkinson v. Noel, No. 
7782b, post. 

7681b. — — .] — A statutory tenancy 

under the Rent Restriction Acts is not 
“ property ” of the statutory tenant within 
sect. 167 of the 1914 Act, A, therefore, it does 
not pass to his trustee in bkpey. under 
sect. 63 of that Act, A is not extinguished on 
a disclaimer of it by the latter. — Button v. 
Dorf, [1932] 2 K. B. 304 ; 101 L. J. K. B. 
536 ; 47 L. T. 171 ; 96 J. P. 259 ; 48 T. L. R. 
430 ; 76 Sol. Jo. 359 ; 30 L. G. R. 312. 


FART XX. SECT. IS, SUB-SECT. 1. 

tL Right of trustee to give notice 

of i nt en tio n to retain — Acceptance of 
rent by leseore.] — Held: Bkpoy. Aot, 
s. 13 (16), extends sect. 62 (6) to ell 
oeses where proceeding* ere taken 
under mot*. 13 so es to enable either 
trustee or debtor himself to overcome 
the forfeiture A elect to retain the 
demised premises for the whole or any 
pert of the term. If this con s tr u ction 
of tbs Act was wrong, t he 1 amors had 
waived their rights by aooeptanoe of 
rent with full knowledge of the dream- 
stances A notice of election to retain. — 


Re McKay (1921), 51 O. L. R. 86 ; 2 
O. B. R 69 ; 64 D. L. R 699. — CAN. 

PART XX. SECT. 16, SUB-SECT. 6.— A. 

7666 i. Right to disclaim— Lease.}— 
Optic® Specialty Manufacturing 
Oo. v. Eastern Trust Oo., 11931] 3 
M. P. R 626, — CAN. 

7670 1. Within what time— Extension 
time — Power of court to grant.}— 

Roams (Dbcxasbd) ( 1026 ), 26 

H R N. 8. W. 626 ; 43 N. & W. W. N. 
148.— AUS. 

7676 i. SmMsieneu of disclaimer — 
Delay in taSdng decisive steps.)— By 
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virtue at Bkpoy. Aot, a. 62, when the 
trustee does not decide, within a 
month after the bkpoj„ to retain 
promisee held under a tenanoy not 
yet expired, this is taken to be a 
disclaimer of the premises A puts an 
end to the tenanoy A also to a sub- 
tenancy created by the tenant. — 
Seounui v. Dufrbbni (1922), Q. R 
66 8. a 526.— CAM. 

7676 ii. Verbal disclaimer— No 

consent of creditors.) — Held: the 
assignee oould not make a disclaimer 
of a debt without the consent of the 



7689. Add. Citation: — sub nom. Re Clayton do 
Beaumonts’ Contract, 9 Mans. 345. 

7689a. Shares — Subject to equitable charge.]— The 
registered owner of fully paid shares in a 
private co. charged them in favour of W., & 
handed him the certificates do a blank 
transfer. He subsequently gave other equit- 
able charges to other mtgees. On the owner’s 
bkpcy his trustee disclaimed “ all my 
interest ” in the shares under 1914 Act, but, 
as the blank transfer was not completed & 
lodged & none of the mtgees. applied for a 
vesting order, bkpt.’s name remained on the 
register: — Held: (1) as between himself do 
the co., bkpt., so long as his name remained 
on the register, was entitled to vote in respect 
of the shares, though, as between himself do 
the mtgees., he could only vote as they 
dictated ; (2) the trustee could not have 

disclaimed more than the equity of redemp- 
tion in the shares. Qu. .* whether a trustee 
can disclaim unincumbered fully paid shares. 
— Wise v . Lansdell, [1921] 1 Oh. 420 ; 90 
L. J. Ch. 178 ; 124 L. T. 502 * 37 T. L. R. 167 5 
[1920] B. do C. R. 145. 

7692. Add. Annotation : — Retd. Re Wait, [1926] 
Oh. 982. 

7693a. Sub-contract for sale of land — Contract for 
purchase of land need not be disclaimed.] — 

Where a person, who is subsequently ad- 
judicated bkpt., hah entered into a contract 
for the purchase of land do into a sub- 
contract to sell the same land with a build- 
ing thereon to be erected by him, his trustee 
in bkpcy. is entitled to disclaim the sub- 
contract of sale without being obliged to 
disclaim the contract of purchase. If the 
sub-purchaser has paid a deposit he has 
a lien upon such interest in the land as 
bkpt. possessed before his bkpcy., including 
the right, if any, to specific performance of 
the contract of purchase of the land ; he may 
also prove in the bkpcy. for any damage for 
breach of the agreement to build, but he is 
not entitled to specific performance of the 
contract to build, & his equity is subject to 
the overridingequity of the original vendor. — 
Re Gough, Hanning t?. Lowe (1927), 96 
L. J. Oh. 239 ; 71 Sol. Jo. 470; [1927] B. do 
0. R. 137, D. 0. 

7702. AddiAnnotation : — Distd. Re Katherine et cie, 
Ltd., [1932] 1 Oh. 70. 

7704. Add. Annotations : — Refd. Wise v. Lansdell, 
[1921] 1 Oh. 420; Re Lister, Ex p. Bradford 
Overseers do Bradford Oorpn., [1926] Oh. 149. 

7707. Add. Annotation : — Gonsd. Re Katherine et 
cie, Ltd., [1932] 1 Ch. 70. 

7735* Add. Citations: — sub nom. Re We go, 
Ex v. Hanbury, 12 L. J. Bey. 43 ; sub nom. 
Re wbgg. Ex p. Banbury, 7 Jur. 660. 

7751. Add. Annotations : — Gonsd. Be Hyams, Ex 
p. Lindsay v. Hyams (1923), 93 L. J. Oh. 184. 
Refd. Re Lister, Bradford Overseers do Oorpn. 
v. Durrance (1925), 42 T. L. R. 143. 


Vol V. — Bankruptcy. Oases 7889 — 7788a. 

7756. Add. Annotation Gonsd. Re Lister, Brad- 
ford Overseers do Oorpn. v. Durrance (1925), 
42 T. L. R. 143. 

7756a. Right to compensation.]— 

Where the tenant of a farm held on a verbal 
tenancy becomes bkpt., do the trustee, having 
entered into possession of the farm, subse- 
quently disclaims the tenancy, he is excluded 
from all benefit as well as liability there- 
under, including the tenant-right or right to 
compensation under custom or statute for 
unexhausted improvements by the tenant, 
do the amount fixed for compensation having 
been paid by the incoming tenant to the 
landlord, to whom arrears of rent are due, the 
landlord is not bound to account for such 
payment. — Re Wadsley, Bbttinson’b Re- 
presentative v . Trustee (1925), 94 

L. J. Oh. 215 ; [1925] B. So 0. R. 76, D. 0. 

7764a. Liability for rates for period of occupa- 

tion until disclaimer.] — Where a trustee in 
bkpcy. goes into occupation of onerous pro- 
perty & subsequently disclaims the property, 
he is liable to pay the rates on the property 
for the period of his occupation. — Re Lister, 
Ex p. Bradford Overseers do Bradford 
Oorpn., [1926] Oh. 149 ; sub nom. Re Lister, 
Bradford Overseers do Oorpn. v. Dur- 
rance, 95 L. J. Oh. 145 ; 42 T. L. R. 143 ; 
sub nom. Re Lister, Ex p. Bradford 
Overseers do Oorpn. v . Durrance, 134 
L. T. 178 ; 90 J. P. 33 ; 24 L. G. R. 67 } 
[1926] B. do C. R. 5, 0. A. 

7769. Add. Annotations : — Refd. Harrison v. 
Holland, [1921] 3 K. B. 297 ; Chillingworth 
v. Esche, [1923] 1 Oh. 576. 

7770. Add. Annotation : — As to (1) Consd. Holmes 
v. Watt, [1935] 2 K. B. 300. 

7778. Add. Annotations : — Consd. Re Hyams, 
Ex p. Lindsay v . Hyams (1923), 93 L. J. Oh. 
184. Refd. Re Lister, Bradford Overseers do 
Oorpn. v. Durrance (1925), 42 T. L. R. 143. 

7778a. .] — After a debtor has been 

adjudicated bkpt. do his trustee has dis- 
claimed a lease belonging to him, the pro- 
perty thereby demised revests in the landlord 
under 1914 Act, s. 54 (2), do he may obtain 
an order for delivery of possession. Neither 
the subsequent annulment of the bkpcy. nor 
the acceptance by the landlord from debtor 
of rent due for a period ending before the 
disclaimer operates to revest any interest 
in the lease in debtor. — Re Hyams, Ex p. 
Lindsay v. Hyams (1923), 93 L. J. Oh. 184 ; 
130 L. T. 237 ? [1923] B. do 0. R. 173, 0. A. 

7780. Add. Annotation : — Refd. Holmes v. Watt, 
[1935] 2 K. B. 300. 

7782a. Rights as to statutory tenancy— 

4 Under Rent Restriction Acts.] — The effect of 
a disclaimer by a trustee in bkpcy. of bkpt.’s 
interest in a quarterly tenancy is to deprive 
the tenant of any further interest in the 
demised premises, do, consequently, he is 


PART XX. SECT. 16, SUB-SECT. S.—E. 

7761 i. On trustee — Right to remove 
Mures. 1 — Where A. purchased 


tenant's Interest In leased prei 

Including trade fixtures So the last 
tenant had made an assignment for 
the benefit of creditors to deft., who 
gave a disclaimer : — Held/ the fixtures 
belonged to defL, So he had the right 
to remove them within the three 


months’ delay given by Creditors' 
Trusts Deeds Act, a. 55 (1) ; — -Winte- 
mute v. TaYLOB, [1919] 9 W. W. R. 
8S2. — CAN. 

sd. On creditor s — Disclaimer of assets.) 
— A secured creditor put in a claim 
against bkpt.’s estate tor certain 
assets, which assets the trustee dis- 
claimed : — Held / the ct. could not 
order the trustee to aooept those assets 
as part of the estate.— He Canadian 
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Oabpet & Comforter Manufacturing 
Co., Ex p. A.-G. fob Canada, [1994] 4 
D. t. R. 1307 ; 5C.B.R. 34.-— CAN. 

7770 ii. Right to possession .) — 

A monthly tenant remained in pos- 
session alter being adjudicated In- 
solvent. The official assignee having 
disclaimed interest : — Held: the land- 
lord was entitled to an order for posses- 
sion.— He abubakbb Haji Abdulla 
(1924), I. L. R. 46 Bom. 680. — IMD. 
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debarred from relying on a statutory tenancy 
therein under the above Acte. — reeves v. 
Davies. [19211 2 K. B. 480 ; 90 L. J. K. B. 
075 5 125 L. T. 354 ; 37 T. I 


Annotations : — Clonsd. Hoe v. Russell, 
RtM. Mellows e/Low, [1023] 1 K. 


, L. R.|431, O. A. 
[1928] 2 K. B. 117. 

Soft [IMS] 1 K. 1. in. B< 4M ! PwUl,,0 “ - 

7782b. .] — A statutory tenancy 

under Increase of Bent A Mortgage Interest 
Restrictions Act, 1920 (e. 17), is “ property r 
of the tenant within 1914 Act, s. 107. 

Pltfs. having let to deft, a dwelling-house 
to which the Act of 1920 applied, deft, 
retained possession of it after the expiration 
of the term under the provisions of that Act. 
Deft, was afterwards adjudicated bkpt., A 
the trustee in bkpoy. disclaimed any interest 
In the house. In an action by pltfs. against 
deft, for possession of the house A mesne 
profits : — Held : (1) the statutory tenancy to 
which deft, became entitled under the Act 
of 1920 was “ property '* within 1914 Act, 
s. 167, A passed under sect. 53 to his trustee 
in bkpcy ; (2) on disclaimer thereof by the 
trustee that interest in the premises ceased 
to exist A was no longer available for the 
benefit of deft., A consequently pltfs. were 
entitled to judgment. — Parkinson v. Noel, 
[1923] 1 K. B. 117 ; 92 L. J. K. B. 301 ; 128 
L. T. 538 ; 07 Sol. Jo. 184 ; 21 L. G. R. 130. 

Annotations : — As to (1) Consd. Keeves e. Doan, Nunn v. 
Pellegrinl,[1923] 2 K. B. 804. Expld. Lovibond v. Vincent, 
[19291 1 K. B. 687. Overd. Sutton r. Dorf (1932), 76 
Sol. Jo. 359. As to (2) Redd. Mellows v. Low, [1923] 
1 K. B. 522 ; Hoe v. Bussell, [1928] 2 K. B. 117. 


7782c. ■ .] — Sutton v. Dorp, No. 

7081b, ante. 

7789a. On mortgagee — Of shares — Bankrupt’s 
name still on register.]— Wise v. Lansdell, 
No. 7689a, ante. 


7791. Add. Annotations : — Retd. Wise v. Lansdell, 
[1921] 1 Oh. 420 ; Be Lister, Ex p. Bradford 
Overseers A Bradford Corpn., [1926] Oh. 149. 

7793. Add. Annotations: — Folld. Morris A Sons* 
Ltd. v. Jeffreys (1932), 148 L. T. 66. Held. 
Bs Katherine et cie, Ltd., [1932] 1 Oh. 70. 


7798a. .] — Disclaimer of a lease by 

a trustee in bkpoy. operates as a discharge 
of a surety for payment of the rent, notwith- 
standing that part of the demised premises 
have been sublet before the bkpcy. The 
lessee of certain premises was adjudicated a 
bkpt., A his trustee, acting in pursuance of 
the powers conferred on him by Bkpcy. Act, 
1914 (o. 59), s. 54, disclaimed the lease. 
Prior to the bkpoy., the lessee had sublet a 
portion of the premises. Deft, had guaran- 
teed the payment of the rent, A the lessors 
claimed from him sums equal to the rent 


which would have accrued if the lease had 
still been in existence: — Held: the dis- 
claimer discharged the surety, on the ground 
that if the surety were called on to pay he 
would have a right of proof against okpt.’s 
estate, whereas the intention of sect. 54 was 
that the bkpt. A his property should be 
released from all liability. — Morris (D.) A 
Sons, Ltd. v. Jeffreys (1932), 148 L. T. 
56 5 49T.L.R. 76. 


7801a. .] — Naish v. Tatlook (1794), 

2 Hy. Bl. 319 ; 126 B. B. 573. 


Annotations : — Consd. Vincent v. Godson (1853), 1 Sm. Sc G. 
384. Bsfd. How v. Kennet (1835), 8 Ad. 6c El. 659. 


7801b. — .] — Beard e. Davidson (1848), 

1LT.O. S. 640. 


7811. Add . Annotation: — Consd. Be Farrow's 
Bank, [1921] 2 Oh. 164. 

7821. Add. Annotations : — Reid. Be Byams, Ex p . 
Lindsay v . Hyams (1923), 98 L. J. Oh. 184 ; 
Be Lister, Bradford Overseers A Oorpn. v. 
Durrance (1925), 42 T. L. B. 143. 

7882. Add. Annotations : — Retd. Be Hyams, Ex p. 

Lindsay v. Hyams (1923), 93 L. J. Oh. 184 ; 
, Be Lister, Bradford Overseers A Oorpn. v. 
Durrance (1925), 42 T. L. B. 143. 

7885. Add. Annotations : — Retd. Be Hyams, Exp. 
Lindsay v. Hyams (1923), 93 L. J. Oh. 184 ; 
Be Lister, Bradford Overseers A Oorpn. v. 
Durrance (1925), 42 T.X.. R. 143. 

7886. Add. Annotations : — Reid. Be Hyams, Ex p. 
Lindsay v. Hyams (1923), 93 L. J. Oh. 184 ; 
Be Lister, Bradford Overseers A Oorpn. v. 
Durrance (1925), 42 T. L. B. 143. 

7848. Add. Annotation : — Consd. Holmes v. Watt, 
[1935] 2 K. B. 300. 

7854. Add. Annotation : — Consd. Holmes v. Watt, 
[1986] 2 K. B. 300. 

7854a. Joint tenants.] — A landlord who 

has proved in the bkpcy. of one of two joint 
tenants of premises for arrears of rent is 
entitled to levy a distress on goods of the 
other tenant on the premises for the same 
arrears, at any rate so long as no dividend has 
been paid to him in the bkpcy. 

Semble : a distress can properly be levied 
on the tenant's own goods for arrears of rent 
already proved for in his bkpoy. so long as 
no dividend has been received by the landlord 
in the bkpcy. It is not until a dividend is 
being paid that the landlord is put to his 
election between the' two remedies. — Holmes 
v. Watt, [1935] 2 K. B. 300 ; 104 L. J. K. B. 
054 ; 163 L. T. 58, O. A. 

7854b. No dividend received.] — Holmes 

v. Watt, No. 7854a, ante. 


7787 ill. .] — A disclaimer of a 

lease by an assignee for the benefit of 
creditors : — Beta: to operate as a 
forfeiture 6c not a* a surrender. Sc to 
effect the termination of a sub-lease 
granted by the assignor. — Kkbr v. 
capital GaoexRT. Ltd., [1821] 1 
W. W.&. 1991 : 59 D. L. R, 388 ; 1 

a b. k mo.— < 5 ah. 

7788 t. Liability to efsrimc*t}~ 

Where a tenant, who has replaced 
bkpt. on disclaimer of the lease by the 
trustee, has begun an action of eject- 
ment against the sub-tenant, who 
refuses to quit the premises. If the latter 
does not avail himself of his rights 
under 11 Sc 13 Geo* 5, o. 17, s. 43, out 
oontests the action It allows It to 
proceed to lodgment, he oezmot then 
present a petition Invoking his rights. 


— Skouixb t>. Dufbbsnk (1992), Q. R. 
60 S. 0. 595.— OAN. 

PART XX. SECT. 18, SUB-SECT. • 
7815 1. In what eases— Trustee elect- 
ino not to tahe.)— 1 The order for posses- 
sion under Bkpt. Sc Insolvent Act, 
1857 (It*), s. 971, is consequential npon 
the order to assignees to elect. Sc 
though tike Judge has a dhst^Mon. yet 

r n the assignees electing not to take 
premises, there Is a prtmd foots 
duty upon tha Judge to mate tbs order 
for possession unle ss good ream Is 
shown to tte contrary, the object of 
the sect, being to protect the landlord 
from being lift with a bkpt. tenant.— 
Bs Kbanb (1999), 57 L L. T. 5.— IB, 

PART XX. SECT. 17, 4UB-0EOT. 1. 
e L .] — The debtor oo., before 
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Its authorised assignment in bkpoy., 
was indebted to its landlord for rent. 
The landlord distrained for rent. Sc the 
debtor's goods on the demised premises 
were under srisure by the landlord Sc 
in its possession when the debtor's 
assignment became effective. Sc a 
custodian was appointed , Bad : the 
landlord was at that time a secured 
creditor, within Bkpcy. Act, Sc the 
custodian, as custodian, never came 
into possession of the goods under 
dis t r e ss for rent. — Re Paterson (p. 8.) 
Sc Oo., [1081] O. R. 777 ; 13 O. B. R. 
433.— CAN. 


7847 i L .] — A landlord cannot’ 




?oL Bankruptcy. Omm 78M-7880*. 


7856* Add. Annotation : — Consd. Woolwich Equit- 
able Building Society i>. Preston, [1938] 
Ob* 129. 


7867a. One year’s rent due before registration of 
composition deed.] — Williams v. Cadbury 
(1867), LE.20. P. 463 ; 36 L. J. 0. P. 233 ; 
16 Im T. 864 1 16 W. B. 906. 


e^Greavee (1866). L. H. 8 0. P. 

uglaa, Ex p. Rycta r (1871), 6 Oh. App. 


Annotations .---L — 

694. Folld. Re J 

7868.* Add . Annotation : — Apld. Be Welle, [1929] 
2 Oh. 269. 


7869. After this case add : — 

.] — See Bkpcy. Act, 1914 (c. 69), e. 36 (1). 

7869a. .] — The lessee of a farm, in respect of 

which toe rent was payable quarterly, died 
intestate in 1928, A his administratrix entered 
into possession. Subsequently an order for 
administration was made in respect of the 
estate of the lessee, which was insolvent. 
At the date of the order one quarter's rent 
was unpaid. A receiver was appointed, & 
ultimately the lessor, three quarters’ rent 
being by that time due to him, took out a 
summons, in the administration action, for 
the purpose of ascertaining whether, having 
regard to Administration of Estates Act, 
1925 (c. 23), s. 34 (1), which applied the 
law of bkpcy. to the administration of 
insolvent estates, he was entitled to distrain 
on the property : — Held : there was nothing 
in 1914 Act which interfered with the land- 
lord’s right to distrain, A he was entitled 
to distrain for the three quarters’ rent. — 


Re Wells, [1929] 2 Oh. 269 ; 98 L. J. Oh. 
407 ; 141 L. T. 323; [1929] B. A C. R* 119. 

7878. Add* Annotation : — Held. Holmes v. Watt, 
[1935] 2 K. B. 800. 

7878. Add, Annotation : — Apld. Be Johns, Worrell 
v. Johns, [1928] Oh. 787. 

7913. Add. Citation .—12 L. T. 25. 

7931a. .] — Assignees of a bkpt. agreed* to 

sell a part of his estate, A filed a bill for 
specific performance. It turned out that 
the estate was vested in an assignee under a 
previous insolvency. After the master had 
made his report, upon a reference as to title, 
the assignee in insolvency offered to concur 
in the sale t — Held : a good title could be 
made. — Sidebotham v. Barrington (1841), 
4 Beav. 110 ; 10 L. J. Oh. 302 ; 5 Jur. 429 ; 
49 E. B. 280. 

Annotation .—Reid. Fraser v. Wood (1846), 8 Beav. 889. 

7949. Add. Annotations : — Apld. Farey v. Cooper 
[19^7] 2 K. B, 384. Rdtd. Boome v. Wicker, 
[1927] 1 Ch 607. 

7960. Add. Annotations : — Apld. Farey v. Cooper, 
[1927] 2 K. B. 384. Refd. Boorne v. Wicker, 
[1927] 1 Ch. 607. 

7960a. .] — If bkpt. join with his trustee 

in selling the goodwill A business previously 
carried on by bkpt., A agrees with the 
purchaser not to carry on a similar business 
within a prescribed district, such agreement 
is binding on him. — Buxton A High Peak 
Publishing A General Printing Co. v. 

• Mitchell (1885), 1 Cab. A El. 527. 


PART XX. 8E0T. 17, SUB-8E CT. 8. 

le. Property claimed by lienholder s dr 
mortgagees .] — Held : the prohibition 
in Landlord's Right* (Bkpcy.) Act, 
Alta., 1924 (o. 12), s. 8, as to distress 
for rent not applicable to above pro- 
perty, the estate having no beneficial 
interest therein. — Re Hamilton & 
OAKES, [19281 2 D.L.L 614 ; [19261 
1 W. W. R. 172 ; 6 O. B. R. 466.— CAN. 

PART XX. SBCT.17. SUB-SECT. 4. 

r 1. .J — A sheriff who has seised 

6c Is in possession under a landlord's 
distress warrant prior to the tenant 
making an authorised assignment 
under Bkpcy. Act, is bound to hand over 
the goods to the trustee in bkpcy. on 
demand. — Re Woke & Day Estate, 
[1921] 2 W. W. R. 94 ; 68 D. L. R. 
877 ; 1 O. B. R. 658.— CAN. 

PART XX. SECT. 17, SUB-SECT. 5. 

7866 vii. .] — A land- 

lord claimed, in bkpcy. proceedings, 
the same priority in respect of taxes as 
for the rent: — Held : while a mere 
covenant to pay taxes is not a covenant 
to pay rent, the parties to a lease can 
stipulate that the taxes which the 
lessee covenants to pay shall be deemed 
to be rent 6C may he recovered in the 
same way; 8t the landlord has the 
same priority in respect of the unnaid 
taxes as he has in respect of rent fixed 
by the reddendum. — Re National 
Piano Co., [1931] 3 D. L. R. 298 ; 66 
O. L. R. 803 ; 12 C. B. R. 52.— CAN. 


7868 ii. .] — Re Williamson 

(1927), 38 B. C. R. 479.— CAN. 


d J. Goods seised by landlord — 

Liability for costs of leisure.) — Held: 
the trustee was entitled to the posses- 
sion of the goods without paying the 
costs of the seisnre. — Gardner v. 
Gut Street Garage (1022), 70 

D. L. R. 67.— CAN. 


sg. Distraint before assignment — 
Effect of Landlord dr Tenant Act, 1031 
(Man), s. 45 — Preferential lien limited 
to three months* arrears .] — Sect. 12 of 
Distress Act, R.S.M., 1913, h4a not 
been impliedly repealed by Landlord 
& Tenant Act 1031, but, even if It has 
spite of an order pronounced upon him 
been, the landlord's rights are curtailed 
to the same extent by sect. 46 (1) of the 
latter Act. "The preferential lien of the 
landlord for rent/' within sect. 45 (1), 
includes his olalm as a secured creditor 
created by a distress made before the 
assignment . — Re Murray (G. W.) & 
Oo., Ltd., [1934] 3 W. W. R. 401.- 
GAN. 


PART XX. SECT. IS, SUB-SECT. 1. 

7907 v Bond — Purchased by 

bankrupt from trust of which bank- 
rupt sole trustee — Refusal to assign — 
Person appointed to assign J — The 
estate of bkpt., who was serving 
a sentence of penrd servitude, in- 
cluded an interest amounting to £50 
in a bond Sc disposition in security. 
He had bought the interest from a 
trust In whloh he was sole trustee, 
but he had never had the title trans- 
ferred from himself as trustee to him- 


self as an Individual. The borrower 
offered to repay the loan on receipt of 
a valid discharge, but he would not 
aooept a discharge signed by the trustee 
In bkpcy. The trustee, therefore, 
prepared an assignation of the bond by 
bkpt. to himself, but bkpt. refused 
to sign tt, 8c persisted in his refusal 
In the Sheriff Ot. No pains could 
follow, as bkpt. was already In prison. 
The trustee then presented a petition 
craving the ct. to authorise the clerk 
of ct. to sign the assignation on bkpt.*s 
behalf. The parties interested In the 
execution of the assignation in the 
manner proposed having lodged In 
process letters of consent thereto, the 
ot., in view of the small sum Involved, 
granted the prayer of the petition. — 
Pennell '8 Trustee, [1928] 8. C. 605. 
—SOOT. 


PART XX. SECT. 18, SUB-SECT. 2. 

h i. Nature of trusteed title ,] — 

Doe d. Rankin v. Andrews (1888), 
22 N. B. R. 425.— CAN. 

sf. Interference by covrUY—Re Gold- 
berg (Ont.), [19271 4 D. L. R. 776 ; 
8 O. B. It. 468.— CAN. 


PART XX. SECT. IS. SUB-SECT. 4. 

sg. Inadequacy of price — Whether 
around for rescission .] — The ot., under 
the circumstances of the case, refused, 
upon the application of a debtor who 
had assigned all his property in trust 
for his creditors, to set aside a sale 
made by the trustees, on the ground 
of inadequacy of price.— Linton v. 
Mights (1869), 7 Gr. 182.— CAN. 
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Omm 7M8t -8084a. English and Empirb Digest Supplement. 


Part XXI. — Actions, Arbitrations, and other Legal Proceed- 
ings by and against Trustee and Bankrupt. 


7968a. .] — Qu. : whether the assignee 

• of an insolvent can maintain an action against 
an attorney for negligence in preparing a 
lease for the insolvent, whereby he failed to 
obtain possession of the premises demised. — 
Dblabteld v . 

8 Moo. & P. 7< 

B. R. 1298. 

7974. Delete the words “ the damage suffered, 
if any • • • claim should be made.” 

7984. Add. Annotation : — Consd. Wilson v. United 
Counties Bank, [1920] A. C. 102. 

7992. Add. Annotations : — As to (1) Consd. Jos- 
selson v . Borst, [1938] 1 K. B. 723. Held. 
Ellis v . Torrington (1919), 89 L. J. K. B. 
309. 

8000. Add. Annotation : — Retd. Re Horder. Ex v- 
Trustee, [1930] 2 AH E. R. 1479. 

8002. After this case add “ See , now. Order of th© 
Lord Chancellor, dated Aug. 15, 1921, [1921] 
W. N. 862.” 

8024a. Against receiver for debenture-holders — 


Act of bankruptcy consisting in sale of pro- 
perty to company.]*-On Jan. 9, 1929, S., a 
builder, assigned his business & assets to a 
limited co. in consideration of shares in the 
co. On Jan. 14, 1929, the co. issued de- 
bentures charged on its assets & undertaking. 
On Peb. 14, 1929, a receiver was appointed 
by the debenture-holders. On May 23, 1929, 
S. was adjudicated a bkpt., A on May 27, 1929, 
a trustee in bkpcy. was appointed. On 
Apr. 15, 1930, an order was made by Clauson, 
J., upon a motion by the trustee against the 
co. & the debenture holders declaring that 
the assignment of Jan. 9, 1929, was fraudu- 
lent & void & an act of bkpcy. & that the 
assets of the bkpt. purported to be thereby 
assigned formed part of his estate & vested 
in the trustee for the benefit of his creditors ; 
& the co. was ordered to deliver up to the 
trustee or to account to him for such of the 
assets as had come to the hands of the co. or 
of any person by the order or for the use of 
the co. The receiver on taking possession 


Freeman (1829), 0 Bing. 294 ; 
14 5 8L.J.O. S. 0. P. 70 ; 130 


PART XXI. SECT. 3. SUB-SECT. 1. 

k (p. 977) L Production of 

power of attorney . \ — A trustee resident 
in Ontario was replaced by a trustee 
resident in Quebec, who was authorised 
to prooeed with the action of the former 
trustee but failed to produce any 
power of attorney : — Held : production 
not necessary. — Morris r. Kline, 
Demers. Garnishes (1922), 66 D. L. R. 
830. — oAn. 


•h. Duty to sue in official name .1 — 


to avoid any difficulty the action 
should be treated an an issue directed 
under Bkpoy. Rule 120, as the form 
of action only affected the question 
of costs. It was of no real oonse* 
ouenoe as Bkpcy. Act. s. 16. providing 
that the trustee may sue in his own 
name, is permissive. — Fitzgerald v. 
MoMorrow, [1928] 1D.L.E. 619 
52 O. L. R. 383 ; 3 0. B. R. 29.— CAN 

7998 U. .) — Except in those 

oases where a creditor is authorised 
under Bkpcy. Act, s. 35, to take pro- 
ceedings, any proceeding to be taken 
for the benefit of bkpt.'s or authorised 
assignor's estate mupt be taken by 
the trustee or authorised assignee. — 
Moulding v. Canadian Credit Men's 
Trust Abboon., Ltd.. (18211 2 W. W. R. 
899 ; 14 Saak. L. R, 856.— CAN. 

8000 ill. Proceedings begun in 

wrong court — Transfer of proceedings.] 
— Where proceedings had been com- 
menced in the wrong ct. : — Held : the 
proceedings should be continued under 
Bkpoy. Aot, r. 120 : A an order trans- 
ferring the proceedings to the bkpoy. 
ride should be made If necessary. — 
8alteb A Arnou>, Ltd. e. Dominion 
Bank, [1922) 3 W. W. R. 209 ; 68 
D. L. R. 762.— CAN. 

3000 Iv. AvpHeaUon at chamber* 

for declaraMcn— Matter within juris • 
diction of Bankruptcy Court.) — WMm 
there was no question In the action 
that could not be fully A effectually 
dealt with by the lodge in bkpov. in 
the summary way provided by r. 120 : 
— Held : the application must be 
referred to the Judge in bkpoy. to be 
dealt with by him, an isdarSn Injunc- 
tion to stand in the 


Eastern Trust Co. v. Lloyd Manu- 
facturing Oo., [1923T2 D. L R. 852 ; 
56 N. B. R. 246 ; 3C.B.E. 710.— CAN. 

8000 v. Action to set aside 

settlement made by bankrupt.}-— A 
trustee in bkpoy. brought action in the 
Supreme Ct. to set aside a settlement 
made by bkpt. in favour of deft. & 
voidable under Bkpoy. Aot, s. 29 : — 
Held : the action was improperly 
taken; the trustee should have pro- 
ceeded under r. 120, which provides 
a summary method of disposing of 
matters of this kind by a motion in 
chambers, which may afterwards take 
the form of an issue or trial ; the ct. 
should discountenance costly pro- 
ceedings when summary A inexpensive 

S roceedings are open to the trustee. — 
TILLWATER LUMBER A SHINGLE Co. 
v. Canada Lumber A Timber Co., 
[19231 2 D. L. R. 900 : 32 B. C. R. 81 ; 
[19231 1 W. W. R. 12$33. — CAN. 

3000 vl. Proceedings to set aside 

sale or transfer by bankrupt.) — An 
aotlon by a trustee In bkpoy. to set 
aside a conveyance by debtor must be 
oommenoed as prescribed by r. 120, 
by summary application to the bkpoy. 
Judge in chambers, A not by a writ of 
summons in the Ct. of K. B. — Be 
Viscount Grain Growers Co-opera- 
tive Assocn.'s Trustee v. Brum well 
A Royal Bank, [1924] 3 D. L. R. 803 ; 
[1924] 3 W. W. R. 54 ; 6 O. B. R. 94.— 


8000 vii. Appellate court 1 — Ap- 

geoj^a gainst 

rupt to third party .}— flSdTthe trustee 
In bkpoy. had a right to resume the 
aritan in the interest of the estate. — 
Freedman e. Hart. Re Baittlk 
09i5)T 68 D. L. rT|88 ; 2 C. B. R. 
536.— CAN. 

■J* Assent of inspectors — Whether 
ne c es sar y — Motion for directions.) — Re 
JACOBSON, Ex p. Goldberg (N. B.), 
[1927] 2 D. L. rTsSS ; 8 0. B. R. 258.- 


tk. Absence of— Whether defence.] 

— Sect. 43 (c) of tke Bkpcy. Aot, R.S.C., 
1927, provides that “ with the permis- 
sion in writing of the inspectors " the 
trustee may bring, Institute or defend 
any action or other kjml proceeding 
relating to the property & the debtor : — 
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Held : the requirement of said permis- 
sion Is a provision for the protection of 
the estate, as between the trustee A the 
estate. A the absence of the permission 
cannot be set up by a deft, as a defence 
to a proceeding taken without it. — 
Re Kirkham (H. O.) & Co., Ltd., 
[1939] 1 W. W. R. 425 ; 1 D. L. R. 
796 ; 53 B. C. R. 278.— CAN. 

tl. Application for interim in- 
junction — Undertaking as to damages .) — 
Held: should he made binding on a 
trustee in bkpoy. personally, when 
suing in his official capacity, unless the 
ct. is satisfied that the estate in his 
hands will be sufficient to answer 
damages. A trustee is under no obliga- 
tion to take suoh a proceeding without 
proper indemnity from the creditors. — 
Brenner’s Trustee v. Brenner, 
[1923) 8 D.L.R. 1097 : 52 O. L. R. 
874 ; SO.B.R. 84.— oXn. 

so. Right to take proceedings under 
State Bankruptcy Act — Effect of Federal 
Act.) — Prior to the date of the com- 
mencement of the Bkpoy. Act, 1924- 
1928, an order for the sequestration 
of the estate of P. was made In the 
Bkpoy. Ct. of this State. Subse- 
quently to that date the official assignee 
had taken out anotioe of motion under 
Bkpoy. Act, 1898, s. 134, claiming 
against E. certain property a a part of 
the bankrupt’s estate: — Held : the 
official assignee had, under the State 
Bankruptcy Act, prior to the oom- 
menoement of the Bankruptcy Act, 
1924-1928, acquired the right, A bad 
a duty imposed on him, to institute 
the proceedings under sect. 134 of the 
State Aot.— Re Parsons *(1818), 28 
S. R. N. S. W. 575 ; 45 N. S. W. W. N. 
158.— AUB. 


PART XXL SECT. 3, SUB-SECT. 2 


It was valid as against him. The 
holder of the note must, on demand by 
the trustee, identify the chattels 
within ten days . — Re Gaudrbau. 
Er p . Carbuthebs (1922), 68 D. L. R. 
783.— CAN. 


of Hen note on 
of chattels alleged 
the trustee had 
the lien note A 


Against holder 
chattels — JT 


insufficient.}— Held : 
no status to attack 



VoL Bankruptcy. Oaaea 8024a— 8097. 


converted to his own use chattels of the 
bkpt. consisting of plant & machinery, motor 
vans & office furniture & carried on the 
bkpt.’s business of a builder, in the course of 
which he completed a number of current 
building contracts & received payment there* 
under from the building owners. On Dec. 23, 
1031, the trustee elected to treat the receiver 
as a trespasser & claimed that the receiver 
(who by leave of the ct. was made a resp. to 
the motion of the trustee in place of the 
debenture-holders) by so taking possession, 
intermeddling with or trespassing on the 
assets, contracts & possessory rights which 
passed to him was a trespasser &/or guilty 
of conversion &/ or interference with the 
trustee's contractual rights & was liable in 
damages for the value of all the assets & 
for the net moneys paid by the building 
owners under the building contracts as money 
had & received to his use. The receiver did 
not dispute his liability to account to the 
trustee for the sum of £2,000, the value 
of the chattels which he had converted to his 
use, but resisted the trustee’s claim to recover 
as damages for their conversion a sum equal 
to the profits that would have accrued to 
him from the building contracts but for the 
acts of the receiver : — Held : the trustee 
having elected to treat the receiver as a 
wrongdoer in completing the contracts was 
not entitled to treat the contracts as having 
been kept alive for his benefit or to call upon 
the receiver to account for the profits realised 
by such completion as special damages for 
conversion or as damages for wrongfully 
intermeddling with the contracts between the 
bkpt. & the building owners ; also the profits 
made by the receiver on the contracts com- 
pleted by him could not on the facts of the 
case be treated as money had & received to 
the use of the trustee. — Be Simms, Ex p. 
Trustee, [1934] Ch. 1 ; 103 L. J. Ch. 07 ; 
[1933] B. & C. R. 170 ; sub worn. Re Simms, 


Ex p . Trustee v. Williams, Simms, Ltd. & 
Gillbtt, 149 L. T. 403, O. A. 

Annotation .* — Refd. Joly v. Plnhoe Nurseries, Ltd., [1936] 1 
All E. R. 841. 

8025a. Sale of goods — After making of vesting 

order.] — Ford v. Dabbs (1843), 5 Man. & G. 
309 ; 6 Scott, N. R. 102 ; 12 L. J. 0. P. 134 ; 
134 B. R. 583. 

Annotations : — Reid. Williams v. Chambers (1847), 10 Q. B. 
837 ; Jaokson v. Burnham (1852), 8 Exoh. 173. 

8083. Add, Annotation : — Refd. Anglo-Baltio A 
Mediterranean Bank v . Barber, [1024] 2 K. B. 
410. 

8040a. .] — A. was in possession, on 

Oct. 23, 1847, of barges which had belonged 
to the bkpt. On Oct. 29, A. sold to B. A 
fiat issued Nov. 4 on an act of bkpcy. com- 
mitted Nov. 3. The barges were demanded 
from A. in Mar. 1848 : — Held : the assignees 
could not maintain trover against A. upon 
counts stating the possession of the assignees 
& a conversion pending their title. — Stan- 
field v . Staffe (1849), 13 L. T. O. S. 489. 

8044. Add, Annotation : — Refd. Banco de Portugal 
v, Waterlow & Son s, Ltd. (1931), 100 L. J. 
K. B. 405. 

8064. Add. Annotation : — Refd. Ord v. Ord, [1923] 
2 K. B. 432. 

8067. Add. Annotation : — Refd. Torrens v. I. R. 
Comrs. (1933), 18 Tax Cas. 202. 

8081. Add. Annotation : — Refd. L. v. L. (1934), 50 
T. L. R. 441. 

8089. Add. Annotation : — Refd. Banco de Portugal 
v. Waterlow & Sons, Ltd. (1931), 100 L. J. 
K. B. 406. 

8092. Add. Annotations : — Refd. Greenwood v. 
Martin’s Bank, Ltd., [1932] 1 K. B. 871 ; 
Sullivan v . Constable (1932), 48 T. L. R. 207. 

8097. Add. Annotation : — Consd. Knight v. Pon- 
sonby, fl925] 1 K. B. 545. 


8028 !i. Action already brought by 

bankrupt . ] — Held : it might be continued 
by the trustee. — Brenner v. American 
Metal Co., [1920] 10 O. W. N. 289 ; 
55 D. L. R. 702 ; 1 O. B. R. 375.— CAN. 

8084 ii. Unpaid purchase price 

of shares — Sold by broker .] — Where a 
trustee in bkpcy. gave shares belonging 
to bkpt. ’s estate to a broker to be 
sold by him 6c the broker became 
bkpt.: — Held: the trustee was en- 
titled to sue the purchaser for the price 
of the shores.— Finlayson v. Balfour, 
White 6c Oo., Re Thornton Davidson 
Sc Oo. (1922j, 70 D. L. R. OO.-^CAN. 

an. Action to recover money paid by 
bankrupt in breach of trust ) — The 
trustee in bkpcy. has no right of action, 
at least without authority from the 
cestui* gue trust , to recover trust 
money which was held by bkpt. Sc 
paid by him in breach of trust to 
others. — Salter 6c Arnold, Ltd. v. 
Dominion Bank. [1922] 2 W. W. R. 
280 ; 68 D. L. R. 757.— CAN. 


k I. Proceedings to recover land 
acquired coUtusively by third party .) — 
Trustee, etc. o. Pabuk (1921), 42 
n7L. R. 1. — 8. AF. 


1 1 Proceedings to set aside writ — 
Issued by mortgagee to enforce security .? 
—An assignment under Bkpcy. Act 
does not prevent the holder of a mtge. 
upon a vessel from enforcing ms 
security before the Exoh. Ct. in 
Admlty., 8c a motion by the assignee to 
set aside the writ of summons Sc 
warrant of arrest issued in the ct. by 


the mtgee. against the ship should be 
dismissed with oosts. The only right 
of the assignee under Bkpcy. Act is 
to defend the action 6c he cannot 
otherwise interfere therein.— White 6c 
Oo. v. The Ionia (1922), 69 D. L. R. 
94 : 20 Exoh. C. R. 327.— CAN. 

so. Proceedings to impeach sale of 
goods under Bulk Sales Act , 1917.]— 
Re Packer. [19271 8 D.L.R. 330 ; 60 
O. L. R. 402.— CAN. 

sp. Proceedings to recover debts — 
Presidency Towns Insolvency Act .) — 
Presidency Towns Insolvency Act, 
a. 7, is not limited in its scope to matters 
in which the official assignee, by the 
operation of the Insolvency law, claims 
a higher title than what the insolvent 
himself would have bad, 8c the official 
assignee is entitled to proceed by way 
of motion under sect. 7 in cases where 
he has a money claim against strangers 
to the insolvency, the only limitation 
placed on the jurisdiction of the In- 
solvency Ct. being that, when once 
the official assignee has summoned a 
witness, under sect. 36 of the Act, 
Sc that witness disputes his indebted- 
ness. the official asfengnee has no option 
but to proceed by way of suit. Where 
the official assignee, standing in no 
higher position by reason of the special 
provisions of the insolvency law than 
the bkpt. himself, seeks to recover a 
debt which is not admltted.lt is a matter 
of discretion for the judge sitting in 
Insolvency whether in any given case 
be should deal with such a claim in 
the Insolvency Ot or refer it to the 

87 


machinery of the ordinary ots. — 
Official Assignee v. Narabimha 


MUDALIAR (1929), 1. L. R. 52 Mad. 
717.— IND. 


sq. Action under Deaths by Accident 
CompcnsaHonAct, 1008. ] — The statutory 
rights of action, given to a person by 
Deaths by Accident Compensation Act, 
1908, does not in the event of suoh 
person’s bkpoy. pass to the official 
assignee under Bkpoy. Act, 1908, 
s. 01. — Re Richter, [1929] N. Z. L. R. 
864.— N.Z. 


PART XXI. SECT. 8, SUB -SECT. 8. 

8096 iv. Trustee suing for 

particular creditor .] — A trustee bring- 
ing an action for a particular creditor 
must give security for oosts. — 
Delorme’s Trustee v. American 
Equitable Insurance Oo., [1938] 2 
D. L. R. 774.— CAN. 


8099 v. .] — Burns 

v. Graham. [1923] 4 D. L. R. 1111 ; 
53 O. L. R. 226 ; 4 C. B. R. 100.— 
CAN. 


8099 vi. Action 

commenced without obtaining indemnity 
Jrom creditors.) — Held : ft it were 
necessary under Bkpoy. Act, s. 68 (2), 
Sc t. 54, that a special reason for award- 
ing oosts against the trustee personally 
should be assigned, it was the failure 
to arrange an indemnity before in- 
dulging In speculative litigation know- 
ing that he had no assets. — Thorne v. 
Canadian Steering Wheel Co.. 
[19231 4 D. L. R. 1127 ; 52 O. L. R. 
460 ; 2 C. B. R. 445.— CAN. 
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8104*. Costs of carrying out enter of court.]— 

Upon a motion by a trustee in bkpey. to 
wiiioh bkpri’s wife wae rasp, a declaration 
was made that certain furniture which wae 
upon promisee occupied by bkpt. 8 b his wife 
formed part of the property of bkpt. divisible 
among the creditors, A the ct. ordered the 
wife to account on oath before a registrar 
for the furniture A to pay the taxed costs of 
A incident to the motion. At the end at the 
declaration A order a provision was inserted, 
at the request of, A by way of indulgence to, 
the wife that, with a view to the furniture 
being bought by or on behalf of the wife from 
the trustee at a valuation by an independent 
valuer to be appointed by the parties or in 
case of difference to be appointed by the 
judge, A the wife undertaking not to part 
with or dispose of the furniture, execution 
should not issue exoept by leave of the judge. 
The furniture was valued by a firm of valuers 
selected by the wife out of three firms sug- 
gested by the trustee, A bought by or on 
behalf of the wife at a price based upon the 
valuation. Upon the taxation of the trus- 
tee's solrs*' bill of costs, the taxing master 
disallowed as against the wife the fee paid 
'by the trustee to the firm of valuers, upon 
the ground that the ooete relating to the 
• purchase of the furniture by or on behalf of 
the wife under the valuation did not come 
within the order, & were not costs of carrying 
it out. On a motion by the solrs. to review 
the taxation : — Held : the taxation must be 
reviewed A the fee for the valuation allowed 
as against the wife, inasmuch as it formed 
part of the costs of carrying out the order A 
was therefore within the rule that where 
costs of suit are given generally by decree at 
the hearing, the subsequent costs of working 
out the directions of the decree will be 
included. — Be Lavey, Ex p. Cohen A Cohen, 
[1920] 8 K. B. 625; 90 L. J. K. B. 81 ; 
[1920] B. A 0. R. 182 \ subsequent proceedings , 
[1921] 1 K. B, 844. 

8104b. Costs of transcript of shorthand notes 

8099 vil. .J — Beldf ~~ 

Bkpey. Aot, *. 68 (2). provide* that 
“ subject to the provislens of this Aot 
A to General Rule*, the oosts of & 
incidental to any proceeding' in ct. . . . 
shall be in the discretion of the ct." 

The word ** et. ” has impliedly a wider 
meaning than that given in the Inter- 
pretation danse, A the sect, applies to 
the Ot. of Appeal. In the present case 
the danse making the trustee person- 
ally liable should not be struck out. — 

Ns Kwong Tai Ohong Co.'s assign- 
ment <1322), 66 D. I*. R. 1S2 ; [1922] 

2 W. w. XL 229, tub worn. Canadian 
Credit Mbit's Trust Assoc*., Ltd. 

«. Jans Bow Kjub & Yin 3bs« 

, 11 B. O. ~ “ — 


Of sf ldsn s s .] — The trustee by motion applied 
against reap, to impeach certain transactions 
A gave formal notice by letter that he would 
read in support of the motion the transcript 
of the shorthand notes of the evidence given 
by witneesee at a private sitting. This 
motion was dismissed with costs. On taxing 
resp.’s bill of costs the taxing master dis- 
allowed part of the transcript as irrelevant 
. to the morion A reduced counsel’s fees 
accordingly. On motion for a review of 
taxation Held : having regard to the 
terms of the notice to read the transcript 
resp.’s solr. was justified in bespeaking A 
paying for the whole of the transcript, A it 
was his duty to supply the whole transcript 
to counsel, &, accordingly, resp. was entitled 
to all the costs of A consequential upon so 
doing. — Re Marks. Ex p, Vann, [1928] B. A 
O. R. 92. 

8114. Add. Annotation : — Reid. Be Wait, [1920] 
Oh. 902. 

8188a. After-acquired property.] — An 

* undischarged bkpt. can maintain an action 

• In relation to after-acquired property subject 
to the right of his trustee to intervene A 
claim it. — Dyster v. Randall A Sons, [1920] 
Oh. 932 ; 95 L. J. Oh. 504 5 135 L. T. 690 ; 
70 Sol. Jo. 797 ; [1920] B. A 0. R. 113, O. A. 

8168a. S . P. Matthews vl Dickinson (1817), 7 
Taunt. 399 ; 1 Moore, O. P. 104 ; 129 E. R. 
100 . 

Annotation Consd. Whitworth «. Hall (1831). 2 B. & Ad. 
695. 

8178a. .] — Owen v. La very (1900), 10 T. L. R. 

375, 0. A. 

8196. Add. Annotations : — Dlstd. Re Lee, Ex p. 
Grunwaldt, [1920] 2 K. B. 200. Consd. 
Huddersfield Fine Worsteds v. Todd (1925), 
134 L. T. 82. 

8200. Add. Annotations: — Consd. Knight v. Pon- 
sonby, fl926] 1 K. B. 545. Refd. Maatschap- 
pij voor Fondsenbezit v. Shell Transport A 
Trading Go., [1923] 2 K. B. 100. 


(1992). ! 


. R. 40.— OAK. 


PART XXL SECT. 4. 

•106 Iv. — If a creditor declxea 

to prooeed against the trustee In 
another province he must apply to the 
ot. having original jurisdiction for an 
order under Bkpey. .Act, a. 71(2), 6c 
the *~ a »~ ji •*“» — 


power* would be entitled to consider 
whether In all the oteemnetanoe* it wae 
advisable to ask for the esstetanee of 
a^ bkpoy. ot* in another province. When 
tee ota. o< an r one provinoe are soloed 
with the administration of an insolvent 

other ct. to I nte rf ere esoept with its 
leave or oonourrenoe. — Jto Brtant. 


8132 ill. .] — fa Penticton 

Hotel Go.. Ltd., [1937] 3 W. W. R. 
36,— -CAN. 

sr. Action to recover possession — 
Of partly built ship — For purpose of 
completion*} — A judge of the Bkpey. OL 
may grant an application for reoovery 
from the trustee in bkpoy. of possession 
of ships partly built A materials in 
connection therewith, A the necessary 
portion of bkpt. 'a building yards 
claimed by appot. under a lien to 
seouxo the completion A delivery of 
ship* in aooordanoe with bkpt. ‘a con* 
traot A which prior to the order 
declaring the bkpoy. had been taken 
p ossess i on of by appai.,fc subsequently 
by the trustee. Such appot., although 
not a " creditor ” or " seemed 
creditor " under Bkpoy. Act, oomes 
within the words " any other person 
aggrieved by any act or decision of the 
trustee '* in seat 89.— R. t. Hodobs, 
w - *■ M8! 1 a 

it. detion for goods sold A de- 
livered.] — Beta : may be brought in 
the name of the original creditor, not- 
withstanding that be has made an 
aa stgnmm tlor the general benefit of 

PART XXI. SECT. 8, SDB-ttOT. 1.— O 
h H«U ; bkpt. bad 

no right of action, such right bring 


vested solely in the official assignee. — 
TnonNoe v Trjeadgold. [1929] N. Z. 
L. R. 78.— N.Z. 

sw. Claim acquired subsequently to 
discharge of trustee.] — An undischarged 
bkpt. may recover on a claim which he 
has acquired subsequently to the dis- 
charge of the trustee. — Gagnon v 
Fraser, [1039] 1 D. L. R. 808.— CAN. 

PART XXL SECT. 6, SUB-SECT. 1. 

a 1. For debt due from one 

member of bankrupt firm .] — Held : after 
an authorised assignment no such 
action could he brought against bkpt. 
without leave.— Re Taylor v. Lxvbys 
[1923] ID.L.E. 1134 j 52 O. L. XL 
201; 2 O. B. B. 290.— dAN. 

a 11. Whether consent of trustee 

sufficient.] — A consent by a trustee in 
bkpey. to the bringing of an action by 
a creditor against tee bkpt. which the 
trustee has refused or neglected to 
bring does not satisfy the requirements 
of sect. 69 of Bkpoy. Aot, XL S. O* 
1927. — RBNTZ t>. Oraubbe, £ 1938 ] 2 
W. W. R. 572.— CAN. 

alii. After distribution of assets. 

—An undischarged bkpt. may be sued 
by a creditor after distribution of 
assets A discharge of* trustee. — R ax- 
sat v. Daigle A Raul, Ltd., (1938 
4D.L.R. 819 .— CAN. 

t L — Bsmbrup toy Ad Amendment 

Act, 1923 («. 21), a 10.)— As CANADIAN 
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8876a. — *- Action lor specific performance of 
agreement — Time tor disclaiming agreement 
unexplred.] — Puttooe v. Daintby (1894), 
88 Sol. Jo. 273. 

8381a. To apply lor judgment In default of 

defence — Draft minutes to be shown to official 
receiver.] — Where after action brought a 
receiving order in bkpoy. was made against 
deft., on a motion for judgment on minutes 
in default of defence the ct. made the order 
in the terms of the minutes, but directed that 
before it was drawn up the draft minutes 
should be shown to the official receiver, who 
was to be at liberty to apply to the ct. with 
regard thereto if he should think fit. — 
Hatton r. Denison (1926), 70 Sol. Jo. 565. 

8200a. Defendant making substantial counter- 


claim.] — An action against a deft, who makes 
a substantial counterclaim, A against whom a 
receiving order has been made after writ 
issued, will be stayed pending the result of 
an application to adjudicate him bkpt. — 
Franco v . Dutto, [1928] W. N. 40. 

8304. Annotations ; — For “ Be Somes, Stewart v. 
Somes (1895), 73 L. J. 359 ” read “ Be Some**, 
Stewart v. Somes (1895), 73 L. T. 359." 

8306. Add. Citations : — previous proceedings, sub 
nom. Be Somes, Stewart v. Somes (1895), 78 
L. T. 359, 0. A. 

8831, Annotation: — For 14 Mentd. Be Bagley, 
[1911] 1 K. B. 817, 0. A.," read 41 N.F. Be 
Bagley, [1911] 1 K. B. 817." 

8382. For “ Held : it was necessary," etc., read 
“ Held : it was not necessary," eto. 


Part XXII. — The Debtors Acts and Bankruptcy Offences 

Generally. 


8335. Add. Annotation : — Dbtd. Cotton v. Heyl, 
[1930] 1 Oh. 610. 

8348. Add. Annotation : — Consd. Cotton v. Heyl, 
[1930] 1 Oh. 510. 

8378. Add. Annotation : — Reid. Green v. 
Weatherill, [1929] 2 Oh. 213. 


8898a. Equitable assignor — Undertaking to pay 
speclfio sum out of moneys to be received.}— 
An action for the grant to pltf. by deft, of 
his proprietary interests in an invention 
was compromised by an order on certain 
terms. One of the terms was an undertaking 


A UJt 

WN 


Hart Products, 11987} 2 D. L. R. 
359 ; 60 O. L. R. 319.— CAN. ^ , 

f II. By Canadian creditor in 

foreign court.}— -Held : the Superior 
Ofc. of Quebec sitting In bkpcr. bad 
power to stay proceedings instituted 
m the United States by a Canadian 
creditor. — Re Mount Royal Lumber ft 
Flooring Oo., Morgan Lumber Oo. 
v. Soott, [1927] 3 D. L. R. 866 ; Q. R. 
42 k7b. 277.— CAN. 

f ill. .]— PRIBAG V. DWORSHIK, 

‘ 4D.L.B. 1067 ; 1 W. W. R. 

38 Man. L. R. 25 ; 10 0. B. R. 

294.— OAN. 

f hr. Cancellation of assignment 

before trial.) — In an action of debt, 
pltf. may show that an ass ignme nt in 
bkpoy., which had been pleaded as a 
defence, had been cancelled before 
the triaL — Forbes v. Rafube, [1934J 
3 D. L. R. 734.— OAN. 

•f. Leave of court— When necessary.) 
— Be Duggan, [1931] 3 D. L. R. 815.— 
CAN. 

•h. .] — Whitten ft Oo. v- 

Cowper. [1932] 2D.L.R. 240.— CAN. 

PART XXL SECT. 7, SUB-SECT. 1.— A. 

8837 vii. .] — A trustee to whom 

an assignment has been made under 
Bkpoy. Act may, with the permission 
of the inspectors, under sect. 20 (1), 
prooeed with an action begun by 
debtor before the -assignment, without 
any leave to prooeed, so far as bkpoy. 
proceedings are concerned. But the 
trustee cannot prooeed with the action 
in the name, of the insolvent, nor in his 
Jyin theomc 


own name, but only 1 — - — — 

of the trustee. — Re Brenner (N.) ft 
Oo.. Ltd., [1921 J 49 O. L. R. 71 ; 68 
D.LB. 3*6 ; It O. W. N. MS.— 6AM. 


1 L Permmal HoMMty.hzWhPi 

teetfiaggafej 

provide against costs being allowed by 
the ot. to deft, may be considered 

i mmitw tot 


Newton v. St. Jean Baptiste Parish, 
[1933] 2W.W.R. 270.— OAN. 

PART XXI. SECT. 7, SUB-SECT. 1.— B. 

m 1. .] — Where an assignee In 

insolvency elects, under Insolvency 
Act, 1915, s. 176, to abandon a common 
law action commenced by the insolvent 

S rior to his insolvency, the action may 
e stayed until further order by the 
ot., but should not be dismissed, as 
a dismissal of the action might be 
pleaded in bar as res judicata In a 
future action by the Insolvent, should 
such an action he commenced by him 
after he has obtained his certificate of 
discharge.— Mjllane v. President, 
etc., of Shire of Heidelberg, [1928) 
V. L. R. 53 ; [1928] Argua L. R. 5.— 
AUS. 

PART XXI. SECT. 8. 

n I. Order giving creditor right 

to bring proceedings — Appeal from.) — A 
judge sitting in bkpoy. having granted 
a petition by resp., under Bkpoy. Act, 
s. 35, to be authorised to take oertain 
proceedings in the name of the trustee, 
but at resp.*s own expense ft risk, the 
Ct. of K. B. held it was a mere pre- 
paratory judgment ft one not subject 
to the oontrol of that ct. : — Reid : 
special leave to appeal to the Supreme 
Ot. of Canada should not be granted. — 
Merchants Bane of Canada v. 
Angers (1921), 67 D. L. R. 604 ; 62 
8. 0. R. 354.— CAN. 

qk To set aside preferential 

transactions — Rights of creditors not 
joining in action.) — Held; creditors 
attacking transactions, ft taking all 
the risk, oannot.be compelled, in the 
event of suooees, to share the fruits of 
their suooees with those creditors who 
declined to share the risk. — Re Long- 
more (1922), 52 O. L. R. 570; 8 
C. B. B. 200. — CAN. 

r L — — To prooeed with appeal 
— To Priap Council .)— Whew one 
creditor applied for ft obtained so 
order under Bkpoy. Act, s. 85, allowing 
him to prooeed, in the name of the 
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trustee, but at his own expense ft for his 
own benefit : — Held : an appeal to the 
Privy Council did not lie . — Re Andrew 
Motherwell op Canada, Ltd. (1924), 
65 O. L. R. 294; 6 O. B. R. 107.— OAN. 

PART XXII. SECT. 1, SUB-SECT. 1. 

1 1. 1924 Ad— Right to discharge 

— Discretion of court.) — Pino Lee v. 
Paul Wise, [1929] 8 D. L. R. 410; 
2 W. W. R. 376 ; 52 Can. O. O. 16 5 
41 B, C. R. 64.— OAN. 

It!. 0 — On an applica- 

tion for discharge from custody under 
sect. 7 of Arrest ft Imprisonment for 
Debt Act, R. S. B. O., 1924, if the ot. 
is satisfied that deft, had no Intention 
of quitting the province at the time the 
writ of capias was issued, he should be 
discharged. — T hompson v. Soollard 
1930), 41 B. O. R. 206.— CAN. 

«y. Exemption of Indians from arrest 
for debt—R. 8. O 1927, as. 102-105.1— 
Ex V. Tenasse, [1931] 1 D. L. R. 806; 

2 M. P. R. 683.— OAN. 

sc. Review of order.) — It is open to a 
judge who has granted an ex parte order 
under s. 8 of Arrest ft Imprisonment for 
Debt Act, R.8.B.O., 1924, to review it 
at large, i.e„ as to irregularities or as to 
the merits, upon all the materials that 
were before him when he granted it or 
upon new ones* — M it Singh v. Oilt., 
[1936] 1W.W.B, 396: 2 D. L. B. 43 ; 
65 O. C. O. 263 ; 60 B. d R. 332.— CAN. 

ss. Who may be liable to arrest — 
Necessity for residence .) — A former 
resident of the Province of Prince 
Edward Island is not liable to arrest for 
evasion of debt if he returns for a 
temporary visit. — C ampbell v. Camp- 
bell, [1936] 1 D. L. R. 286.— CAN. 

sf. Affidavit — Contents. ] — An affidavit 
for capias must state the amount ot 
the debt ft how it was contracted, ft 
must show a good cause ot action. — 
Dykes «. Mindevmb, [1986] 3 
D. L. R. 434 ; 10 M. P. R. 368 ; 66 
Can. C. C. 289 ; 6 F. L. J. (Can.) 69. — 
CAN. 
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by deft, to pay pltf. a sum of £1,000 forth- 
with, which mm duly paid, Sc a further sum 
of £4,000 out of the first moneys received 
by deft, on a future sale of his rights in the 
invention. No time for the payment of the 
sum in question was fixed by the under- 
taking. At the date of the order pltf. was 
aware that deft, had already disposed of 
half his rights. Pltf. having learnt that 
deft, had agreed to sell the remaining half 
interest in these rights to one G. for a sum 
immediately payable A the balance by 
deferred payments & that he had used the 
amount received for his own purposes in 
breach, as the ct. found as a fact* of his under- 
taking, moved the ct. for the Committal of 
deft, or the issue of a writ of attachment : — 
Held : (1) the undertaking to pay the £4,000, 
being an undertaking to pay a specific sum 
out of the moneys to be received in respect of 
a future Bale, constituted a good equitable 
assignment thereof, & by dealing with the 
moneys received in disregard of the under- 
taking deft, had committed a breach of his 
fiduciary duty to pltf. The act of deft, 
therefore brought the case within the third 
exception to Debtors Act, 1809 fc. 02), 

• s. 4 { (2) the undertaking to pay out of the 
first moneys received could not be construed 
, as an order to pay forthwith or within a 
fixed time after receipt within R. S. C., 
Ord. 41, r. 6, & therefore the order for com- 
mittal or for leave to issue a writ of attach- 
ment could not be made. The ct., however, 
fixed a time for the payment of the moneys 
remaining due. — Cotton v. Hbyl, [1930] 

1 Ch. 510 ; 99 L. J. Oh. 289 ; 143 L. T. 10. 

Annotation : — As to (1) Bald. Williams v. Atlantic Assur- 
ance Go. (1982), 87 Com. Cas. 804. 

8408. Add, Annotation : — Reid. Jenkins v. Jenkins, 
[1928] 2 K. B. 501. 

8485. Add. Annotation : — Consd. Be Whaley, Exp 
Official Receiver, [1921] 2 K. B. 023. 

8485a. Motion to commit by offioial receiver 
acting as trustee — Necessity lor affidavit.]— 
Bkpts. were musical artists, & on Sept. 10, 
1920, the registrar made orders for each of 
them to pay £4 a week out of their respective 
salaries under 1914 Act, s. 51 (2). On 
Jan. 13, 1921, upon the application of the 
offioial receiver as trustee, under sect. 53 (1) 
of the Act, no trustee having been appointed, 
Sc it appearing to the ct. that bkpts., as 
partners, were then in receipt of at least 
£200 a week under a contract with the A. Co., 
the above orders were varied, Sc orders were 
made that during the continuance of the 
engagement of bkpts. at the A. each should 
pay weekly £25 out of his salary to the official 
receiver during the bkpcy., the first payment 
to be made on Jan. 15, 1921, with liberty to 
bkpts. to apply in the event of the employ- 
ment with the A. Co. being determined. 
Appeals from these orders were dismissed by 
the Ot. of Appeal. Bkpts. having made 
default in payment of instalments under the 
orders, the official receiver as trustee applied 
for a committal of bkpts. for contempt of ct. I 


under sect. 22 (4) of the Act. It was 
objected that each application should be 
supported by affidavit & not by a report of 
the official receiver : — Held : the official 
receiver’s report was sufficient evidence in 
support of the application in each case, & an 
order for committal must be made. — Re 
Whaley, Ex p. Official Receiver, [1921] 
2 K. B. 023 ; 125 L. T. 511 ; sub nom. Re 
Whaley, Exp. Official Receiver, Re Scott, 
Ex p. Official Receiver, 90 L. J. K. B. 
892 ; 87 T. L. R. 046; [1921] B. & 0. R. 1. 

8489a. Application by agent for un- 

incorporated association.]— In an action by 
pltf. against an unincorporated body Sc 
seventeen named persons described as its 
committee, in which pltf. claimed damages 
for libel, judgment was given in the High 
Ot. for deft, with costs. On a bkpcy. notice 
founded on that judgment not being complied 
with, defts. presented a petition in bkpcy. ; 
but this petition was dismissed by the 
registrar as being wrong in form, on the 

‘ ground ( inter alia) that the petition was by 
an agent on behalf of an unincorporated 
assocn. & others, whereas such an assocn. 
cannot sue or be sued, either in its own name 
or by a purported agent. Subsequently, 
defts. took out a judgment summons in the 
county ct., A the coqnty ct. judge ordered 
pltf. to pay by instalments the sum due 
under the judgment of the High Ct., together 
with the costs of the summons '.—Held : 
(1) as procedure by judgment summons is a 
mode of enforcing a judgment & directly 
in connection with the action, as distinguished 
from a bkpcy. petition, which is not, the 
county ct. judge had jurisdiction to make 
the order ; (2) the death of one of the suc- 

cessful defts. since the judgment did not 
render it necessary for the survivors to 
obtain the leave of the ct. before they could 
enforce the judgment. — Bundy v . Motor 
Cab Owner Drivers* Assocn. (1930), 148 
L. T. 334 ; 46 T. L. R. 422, D. C. 

8445a. Form of application — Enforcement of 
Divorce Court order — Affidavit of service.! — 
When application is made for the issue of a 
judgment summons to enforce a Divorce Ct. 
order appct. must state in his application, 
Sc be prepared, if necessary, to prove, that the 
order has been served on resp. A the affidavit 
of service filed as required by Matrimonial 
Causes Rules, 1924, r. 79. — Practice Note, 
[1931] W. N. 184 ; 172 L. T. Jo. 70 -, [1931] 
B. Sc O. R. 44. 

8447. Add. Annotation : — Held. Smythe v. Wiles, 
[1921] 2 K. B. 00. 

8448a. Summonses against co-respondent— For 
damages Sc tor costs — Priority.]— Where dam- 
ages & costs are awarded against h co-resp. 
Sc petitioner takes out two judgment sum- 
monses against him, one in respect of the 
costs Sc the other in respect of the damages, 
an order will go in respect of the pa ym ent of 
costs first. — Re Winter, Ex p. Williams 
(1927), 44 T. L. R. 41 5 71 Sol. Jo. 1002. 


PART XXII. SECT. 1, SUB-SECT. 6. 

■h. Dufy of debtor to attend dt make 
dtoioaur*.}— On appeal by the debtor 
from an order requiting bar to pay a 
certain amount per month, the debtor 
having naked that a mush smaller 


amount be substituted therefor . — 
Held: under the ctroumetanoee. all 
the materials for coming to a decision 
as to the debtor's ability to pay were 
not before the ok, ft the order should 
have directed the debtor to attend 
again at her own expense ft mate 


satisfactory disclosure. Hoarder was, 
therefore, set aside ft one few the 
farther a t tenda nc e of the debtor 
substituted. — Royal Banit of Canada 
v. Diamond, 11980) lW.W.R. 800 
D.L.R.8I0; 88 Man 


88 Man. L. R. 584.*— CAM. 
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8449* Add. Annotation : — Consd. Re A Debtor, 
[1929] 2 Oh. 146. 

8451* Add. Annotation : — Retd. Bundy v. Motor 
Cab Owner Drivers’ Assoon. (I960), 143 L. T. 
384. 

8451a. Notes — Necessity lor leave.] — 

Practice Not®, No. 8484a, post. 

8459. Add. Annotation s: — Consd. Be Blanchard, 
Ex p. Blanchard (1932), 101 L. J. Oh. 313. 
Folld. Be Hedderwick, Morten v. Brinsley, 
[1938] Oh. 669. 

8468. Add. Annotation e : — Retd. Edwards v. Porter 
(1924), 41 T. L. R. 57 ; Green v. Weatberill, 
[1929] 2 Gh. 213 ; Townshend v. Child (1932), 
48 T. L. R. 575 ; MacCarthy v . Agard, [1933] 
2 K. B. 417. 

8464. After this case add : — 

.] — See, now, Law Reform (Married 

Women & Tortfeasors) Act, 1935 (c. 30), 
s. 1 (d). 

8466. Add. Annotation : — Refd. Be Judgment 
Debtor (No. 2176 of 1938), [1939] Ch. 601. 

8467. Add. Annotation : — Refd. Bundy v. Motor Cab 
Owner Drivers* Assocn. (1930), 143 L. T. 334. 

8471. Add. Annotations : — Consd. Re Judgment 
Debtor (1936), 51 T. L. R. 524. Refd. 
Nesom v. Metcalfe, [1921] 1 K. B. 400 ; Re 
Blanchard, Ex p. Blanchard (1932), 48 
T. L. R. 480. 

8475. Add. Annotation : — Refd. Nesom v . Metcalfe, 
[1921] 1 K. B. 400. 

8479. Add. Annotations: — Refd. Nesom v. Metcalfe, 
[1921] 1 K. B. 400 ; Re Judgment Debtor 
(1935), 61 T. L. R. 524. 

8480. Add. Annotation : — Refd. Nesom v. Metcalfe, 
[1921] 1 K. B. 400. 

8484. Add. Annotations: — Consd. Nesom v. Met- 
calfe, [1921 ] 1 K. B. 400. Apld. Re Blanchard 
Ex p. Blanchard (1932), 48 T. L. R. 480. 
Refd. Re Judgment Debtor (1935), 61 T. L. R. 
524. 

8484a. .] — (1) An instalment order made 

pursuant to Debtors Act, 1869 (c. 62), s. 5, 
shall be drawn up forthwith & notice thereof 
given by pltf. to deft, by registered post at 
the last-known address of deft. 

(2) The notice shall state the amount of the 
debt due, the costs of the summons, the 
amount & the period of the instalments & the 
day of the week or month on which the first 
instalment is directed to be paid. 

(3) Any subsequent application for the 
issue of a committal summons shall be accom- 
panied by a certified copy of the said notice 
to deft, together with a statement that no 
proceedings have been taken in respect of 
the instalment order, or in respect of the 
judgment or order on which it is founded in 
any ct. of inferior jurisdiction. 

(4) No office copy or other copy of the 
order, or notes of the hearings made in judg- 
ment summons proceeding shall be made 


without the special leave of the judge. — 
Practice Not e, [1934] W. N. 72 ; 177 L. T. 
Jo. 241 ; 77 L. Jo. 239 ; [1934] B. & C. R. 18. 

8484b. Notioe of order.] — Practice Note, No. 
8484a, ante. 

8484c. Copy of order — Necessity for leave.] — 

Practice Note, No. 8484a, ante. 

8485. Add. Annotations: — Consd. Nesom v. Met- 
calfe, [1921] 1 K. B. 400. Refd. Be Judg- 
ment Debtor (1935), 61 T. L. R. 624. 

8486. Add. Annotations : — Consd. Morse v. Muir, 
[1939] 2 K. B. 106. Refd. Nesom v . Metcalfe, 
[1921] 1 K. B. 400 ; Be Judgment Debtor 
(1935), 51 T. L. R. 624. 

8487. Add. Annotation: — Refd. Re Judgment 
Debtor (1935), 61 T. L. R. 524. 

8494a. Non-payment of alimony.]— It is not 

the province of the Cfc. of Oh. to enforce by 
committal orders for payment of alimony 
made by the Divorce Div. Therefore, where 
a wife moved to commit her husband for 
non-compliance with an order to pay her £6 
a week, of which some £400 were in arrear : — 
Held : to make a committal order at once in 
such a case was not the usual practice of the 
Oh. Div., & the right order was that the 
husband should pay £3 a week towards pay- 
ment of the arrears, the order made by the 
Divorce Div. still remaining in force. — Re 
Blanchard, Ex p. Blanchard (1932), 101 
L. J. Ch. 313 ; 147 L. T. 222 ; 48 T. L. R. 
480 ; 76 Sol. Jo. 459, O. A. 

Jurisdiction of Divorce Division.] — 

See , now, Debtors Act (Matrimonial Causes) 
Jurisdiction Order, 1932, R. S. & O., 1932. 
No. 503. 

8494b. General principles.] — Re Judgment 

Debtor (1935), 61 T. L. R. 624 ; 79 Sol. Jo. 
625 ; [1934-6] B. & 0. R. 197. 

8496a. Evidence of means — Sufficiency of 

evidence.] — Where a county ct. judge has 
made an order on a judgment summons for 
payment of the judgment debt by instal- 
ments, & a subsequent application is made for 
a committal order for non-payment of the 
instalments, the effective * r order or judg- 
ment ” is the instalment order & not the 
original judgment, & on the application tor a 
committal order the judge cannot make the 
order unless he has affirmative evidence of 
means since the date of the instalment 
order, & is not entitled to rely on the evidence 
previously given on the hearing of the 
application for the instalment order, nor on 
his disbelief of debtor’s evidence denying 
means, unless there is reasonably direct 
evidence of means since the date of the in- 
stalment order. — Nesom v. Metcalfe, [1921] 
1 K. B. 400 ; 90 L. J. K. B. 273 ; 124 L. T. 
606 ; 87 T. L. R. Ill, D. 0. 

8496b. Documents accompanying.] — Practice 

Note, No. 8484a, ante. 


PART XXIL SECT. 1, SUB-SECT. 
B. 


J IL .] — Permanent alimony, 

•van though in arrears, la not a debt 
within Arrest & Imprisonment for 
Debt Act, R. S. B. CL 1924. a 3.— 
MoKAT ff. McKay. [19331 iW.W.R. 
78; 47 B. O. R. 241.— CAN. 

•a. Who may make order for payment 
—Mot local master. ) — Beaver Lumber 
Co., Ltd. v. Brenner, [1029] 2D.L.R. 


640 ; 1 W. W. R. 583 ; 23 S. L. R. 319. 
—CAN. 


PART. XXIL SECT. 1, SUB-SECT. 6.— 

0 . 

v» I. ■ Death of creditor — 

Right of administrators. 1 — On the death 
of a judgment creditor, his adminis- 
trators must be added as pltfs. before 
they can examine the judgment debtor, 
— moPhatl v. Winslow, [1935] 2 
D. L. R. 777 ; 8 M. P. R. 552. — CAN. 
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PART XXIL SECT. 1. SUB-SECT. «.— 

D. 

•b. Attachment in default of payment 
— Notwithstanding assignment in bank - 
ruptcv.h-Ile Glencross, Jones v. 
Glenorobs (N. B.). 11029] 2 D. L. R. 
880.— CAN. 

PART. XXIL SECT, i, SUB-SECT. 8— 

E. 

sd. Stay of proceedings— Antecedent 
action by debtor against creditor.}— 
Morrison v. Mulrt, [10351 1 W. W. R. 
423 ; 49 B. O. R. 326.— CAN. 
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8499a. Sufficiency of evidence of 

debtor 9 ! means.] — Prohibition refused.] — 
Edward e. Wyvili. (1885), 2 T.L.R. 210, 
0. A. 

8501. Add. Annotations: — Apld. fa Blanchard, 
Em p. Blanchard (1082), 48 T. L. B. 480. 
Consd. fa Judgment Debtor (1085), 51 
T. L. B. 524. Refd. Nesom t>. Metcalfe, 
[1021] 1 K. B. 400. 

8506* Add. Annotations : — Apld. Morriee v. Winter, 
[1930] 1 K. B. 248. Refd. Copper Export 
Aosoon. Inc. v, Mersey Docks & Harbour 
Board (1082), 48 T. L. B. 542. 

8518. Add. Annotation : — Consd. Nesom v, Met- 
calf e, [1021] 1 K. B. 400. 

8514a. Renewal — Time for application.] — Every 
application for the renewal of an order of 
commitment if unexecuted must be made to 
the ct. or Judge before the expiration of one 
year from the date of the making of such 
order, A so on from time to time during the 
continuance of the renewed order. — Practice 
Note, [1938] W. N. 249; [1938-9] B. & 
C. R. 82. 

8521. Add) Annotation : — Consd. B. v. Central 
Criminal Court JJ. ; Em p. L. 0. O., [1925] 
2K.B. 43. 


Shot. 8 (p. 1044 ). — BANKRUPTCY OFFENCES. 
See, also, Bkpcy. (Amendment) Act, 1028 (c. 7), 


8584a. Intent to defraud — Burden of proof.] — 

On the hearing of a charge against bkpt. 
under 1919 Act, s. 154 (4) (6), proof that deft, 
has been in possession of property to the 
value there specified does not throw upon him 
the burden of showing that he has not con- 
cealed or fraudulently removed any part of 
it after or within six months before the pre- 
sentation of the petition ; but proof that 
during that period deft, has concealed or 
removed a part of his property to that value 
throws upon him the burden of showing that 
in doing so he had no intent to defraud. — 
B. v. Brixton Prison (Governor), Em ©. 
Shurb, [1928] 1 K. B. 127 ; 95 L. J. K. B. 
861 ? 184 L. T. 317 ; 28 Cox, 0. O. 126 ; 
[1926] B. A C. B. 1, D. C. 

8557a. Failure to keep aooount books.]— Under 
1914 Act, s. 158, as amended by Bkpcy. 

* (Amendment) Act, 1926 (c. 7), s. 7, an 
omission to keep books of account though 
' 14 honest ” may not be 44 excusable.” — R. v. 

Dandkuxhs (1931), 22 Or. App. Rep. 166; 
[1931] B. A O. R. 40, 0. 0. A. 


‘PART XXII. SECT. 8. 

k 1. .1 — -Tools v. Hennb* 

BURRY (P. E. I.), [1928] 8D.L.R. 38.— 
CAN. 

k U. .] — Fraudulent Debtors 

Arreet Act, R. 8. 0., 1914 (o. 88). enaots 
that before a writ of oa. so. will be 
issued, it must be shown that debtor 
has been guilty of an intent to defraud 
his creditors. Where debtor had 
assigned all his property for the benefit 
of his creditors A then left Ontario A 
had subsequently returned with the 
object of settling pltf.'s claim A bad 
resided unmolested in Ontario for 
some time : — Held ; no fraudulent in- 
tent shown.— Canada Lumber Co. v. 
Gaffney, [19231 4 D. lTr. 594.— CAN. 

k III. 'Under Absconding Debtors* 

AH I, R. S. O., 1877 (A 68 ) — Debt must 
be due when writ ieeued.} — Kyle *. 
Barnes (1883). 10 P. R. SO.— CAN. 

sd. Attachment of aeroplane tem- 
porarily landed — For debt incurred in 
fqreion domicil of parties — Invalid .) — 
Williams v. Columbia Airways. 
[1031] 2 D. L. R. 823. — CAN. 

■f. Arrest of foreigner .] — A foreigner 
temporarily in Ontario against whom a 


judgment has been obtained in a 
foreign ot. cannot be arrested under 
Fraudulent Debtors Arrest Aot, 
R. 8. 0.. 1927. as being about to quit 
Ontario with intent to defraud his 
creditors. — Bed Star Laboratories 
Oo. e. Pabbt. [1937] 4 D. L. R. 236 ; 
O. R. 864 ; 69 Clan. 0. 0. 144.— CAN. 

PART XXII. SCOT. 3, SUB-SECT. 1. 

8634 iv. Proeeoution — In what 

court) — Upon a motion to quash the 
orders ot a police magistrate on the 
ground that only a judge In bkpcy. had 
power to aot In suoh a case : — Held: 
since the oflSnoe was an indictable 


that no other person than the bkpt. 
oould be indicted for any offence under 
that section Held .* that 

conviction, the offences created by 
sect. 191 of Bkpoy. Act were oflenoes 
within sect. 69 of the Criminal Code. 
— SiMOOvrroH v. R., [1935] S. O. R. 
26 ^ 1 D. L. R. 769 ; 63 O. O. C. 701.— 

qll Prosecution an abuse of 

process .] — Where criminal proceedings 
against a debtor for fraudulent oon- 
oealment are not taken in vindication 
of public justice but wholly because 
of ms refusal to comply with a demand 
from his editors to “ dig up the 
money or take the consequences,” the 
proeeoution is an abuse of prooess 
whioh the cts. cannot countenance. 
The criminal cts. are not to be held 
in terrorem over alleged debtors. — 
R. v. Bill (B. a), [1929] 3 D. L. R. 
981 ; iW.W.H 399 ; 51 Can. CWm. 
Oae. 888.— CAN. 

I .] — To justify a 

committal of a judgment debtor under 
Arrest A Imprisonment for Debt Aet 
for oonoealing or making away with, his • 
property •* in order to defeat, delay 
or defraud his creditors or any of them, 
a fraudulent intent must be shown. 
Neither due A reasonable appropriation 
of property or inoome to toe mainte- 
nance A health of himself A his family, 
according to circumstances, nor, of 
themselves, improvidence or ” great 
carelessness ” in expenditure, import a 
fraudulent intent. Continuous wilful 
A extravagant squandering of debtor's 
inoome in self -indulgence might be 
carried to suoh a degree as would 
manifest a fraudulent intention to 
contravene the statute. — Cutler v. 
Outfit, [1921] 1W.W.B. 686.— CAM. 

t il. .J— Affidavits 


-.b-Hcld : the 


since the oflenoe was an indictable 
offence it ought to be prosecuted A 
carried on under the Criminal Code 
like any other oflenoe of a criminal 
nature, A motion dismissed. — R. v. 
Roy, (1923) I B. L. R, 118 * : 89 Can. 
0dm.0u.MT; 4 0. B. R. do.— CAM. 




other an employee of a wept, oo. were 
oonvioted for having conceded A 
frau d ul e ntly removed goods b^nn gtn* 
to thebkpt.. owtranrtoseot. lofol 
Bkpoy. Act. The ground or appeal wee 


that defts. were " badly involved A 
M financially embarrassed.” setting out 
a newspaper advertisement by defts. of 
oertain ohattsls for sale A sdvtnsr 
deponents* opinions from their** ea> 
perienoe ** in dealing with defts. that 
they were attempting to sell- with 
Intent to defraud creditors : — HtM ; 
Insufficient te justify granting the 


affidavit of pitf. stating merely that he 
had good reason to believe A old verily 


believe that deft. ' 
ferred A dispose 


has assigned, trans- 
1 of his personal 


property A effects by a bill of sale 
with Intent A design to defraud his 
creditors ” was insufficient. The affi- 
davit must show ” such foots A cir- 
cumstances as form the grounds of 
such beliefs,” as required by the 
K. B. Div. Rules. — Dow v. Daymbnt, 
[1923] 1 D. L. R. 772 ; 82 Man. L. R. 
402 ; [1922] SW.W.R. 1119.— CAN. 

t Iv. .] — On a prosecution 

under the Criminal Code, s. 417, the 
Intent A not the effect is to be looked 
at. A* where the effect of a conveyance 
is merely to prefer one creditor over 
another, the intent to prefer not being 
an intent to defraud, there is no oflenoe. 
— R. e. Crew, [19261 4 D. L. R. 841 : 
46 Can. (Mm. Gas. 123 ; 59 O. L. R. 
*01.— CAN. 

e 1. — Giving undue preference .) — 
A. oonvioted of a contravention of 
Insolvency Aot, 82 of 1916, s. 139 (3), 
had shortly before he surrendered his 
estate made payments to two creditors, 
A there was no proof to rebut the in- 
ference that be Intended to prefer these 
creditors ? —Held ; the conviction should 
be sustained. — R. v. Ismail (1920), 
App. D. 816.— S.AF, 

•g. Making false ^statement— After 
adjudication.} — An officer of a oorpn. 
may be convicted of moiHiw & fium 
statement, even after adJulStion, for 
g creditors to 


the purpose of influenc 


used on an application for a writ of 
attachment under Abeoonding Debtors 
Act, R. S. S., 1980 (o. 58), s. 8. alleging 
Sat defts. were ” badly involved 1 * S 


rtisement by defts. of 
for sale A giving 
ns from their ” ax- 
ing with defts. that 
pong to sell- with 
f creditors ; — Held : 


998.— QAlf. 


accept a composition. — R. v. Mdtdbn, 
[1935] 4 D. L. R. 309 ; O. R T 486 ; 
04 O. C. O. 309.— CAN. 

PART XXII. SECT. 8, SUB-SECT. 2. 

9644 IL Insolvency Act 82 of 

1916. s. 186 (SL1— 1 The offence created 
by this sect, consists in the disposal by 
insolvent otherwise than in the ordinary 
course of business of property which he 
has obtained on credit, A the jury 
should be directed to ooufine their 
attention to the mode of disposal of 
the property purchased on credit,— 

SbZe VST" 0 ’ °’ m ^ D * 

PART XXII. SECT. 8. MJMBCT. 3. 

3333 B. PABAK .. R. (1313), 

43 ». L. B. 318.— 3, AT. 
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SMS*. 

(1927), 20 Or. App 


>.ii 


;ep. 


R. v. Dobbxngton 
1, C. 0. A. 


B587a. — -Obligation tolfissloss bankruptcy abio- 
luta«] — The obligation imposed by 1914 Act, 
••155 (a), on an undischarged bkpt. to disclose 
hi* position to the person from whom he 
seeks credit is absolute. It is no defence 
that he took steps to have sqch information 
conveyed or that he had reasonable grounds 
to believe that it has been conveyed, if in 
fact it had not. — R. v. Lbxnstbr (Duke), 

^ IK. B- 311| 03 L. J.K.B.144; ISO 
118 t 87 J. P. 101 , 40 T. L. R. 33 ; 68 
goL Jo. 211 1 27 Cox, 0. 0. 674 | 17 Cr. App. 
Rep. 176; [1024] B. A O. R. 78, 0. 0. A. 


8500a. Sale of land A business to bankrupt — 

Purchase money payable by Instalments.] — 
Pltfs. entered into a contract with deft, for 
the sale to him of the whole issued share 
capital of a private co. A of certain freehold 
premises. The contract provided that the 
purchase price or any unpaid part thereof 
should carry interest at 2$ per cent, per 
annum from the date of completion Sc should 
be payable by weekly instalments of principal 
& interest of not less that £8, Sc if any such 
in s talm ent should be in arrear for fourteen 
days the unpaid balance of the purchase 
money should become immediately payable Sc 


VoL V. — Bankruptcy. Omm 8586 a— 8045 a. 

I should be secured by a legal charge upon the 

| freehold property, Pltfs. asked for rescis- 
sion, of the contract by reason of the fact 
that the purchaser concealed from them until 
after the execution of the contract the fact 
that he was an undischarged bkpt. : — Held : 
the entering into a contract in this form by an 
undischarged bkpt. is an obtaining of credit 
within sect. 155 of 1014 Act, Sc a contract 
so entered into by an undischarged bkpt. 
without disclosure of the fact that he is an 
undischarged bkpt. is unenforceable by him. 
Pltfs. were, therefore, entitled to an order 
for rescission of the contract Sc costs of the 
action.-— B b Oboist v. Htnbs, [1087] 4 All 
E. R. 64; 81 Sol. Jo. 883. 

8598a. Time for giving information of bankruptcy.] 
— If an undischarged bkpt. gives information 
to a creditor a reasonable time before he 
obtains credit from him he is not within 
Bkpoy. Act, 1914 (o. 59), s. 155. The in- 
formation need not necessarily be given at 
the moment of obtaining the credit. — ft. v. 
Zeitun (1932), 23 Or. App. Rep. 168 ; [1938] 
B. Sc 0. R. 69, 0. 0. A. 

8683a. Bankrupt guilty of gambling— Severity of 
sentence.] — R. v. Bbbwin (1926), 19 Or. App. 
Rep. 154, 0. 0. A. 


Part XXIII. — Compositions and Schemes and Deeds of 

Arrangement. 


8645. Add. Annotations : — Apld. Re Ellis, [1925] 
Oh. 664. Retd. Huddersfield Fine Worsteds 
v . Todd (1925), 42 T. L. R. 52. 

8645a. To entertain claim to enforce right 

adverse to deed— Creditor not entitled to 
benefit of deed.]— In 1922 applt. entered into 
the employment of debtor as manageress of 
his business, A as a condition of such employ- 
ment she lent him a sum of £500 for the re- 
payment of which he gave her a charge on 
his share A interest in his business. In 1924 
debtor executed a deed of arrangement for 
the benefit of his creditors generally. The 
deed was expressed to be made between 
debtor of the first, the trustee of the second 


part, three named creditors of the third 
part, A “ the several persons, companies, A 
partnership firms, being creditors of debtor, 
whose names A seals are set out A affixed 
to the schedule hereto, or who shall otherwise 
in writing assent to these presents, herein- 
after called ‘ the creditors * ” of the fourth 
part. Applt., who refused to consent to the 
deed, applied under the above sect, for a 
declaration that she was entitled as against 
the trustee of the deed to a charge on all the 
share A interest, with the exception of 
chattels, of debtor in his business, A for an 
order that the trustee should hand over A 
execute such documents as might be necessary 


PART. XXII. SECT. 8, SUB-SECT. 4 
so, Obtaining repaired car by fraud.] 
— The criminal intent involved in the 
offence created by the sub-aeot., la 
the intent to cheat another out of a 
position of economic safety into the 
position of risk Involved in giving 
credit ; it Is not an intent to defraud 
an o ther of some material thing. The 
prisoner delivered, a motor oar to the 
prosecutor for repair. By means of 
false representations the prisoner in- 
duced the prosecutor to allow hJm to 
take away the repaired car without 
Immediate payment : — Hdd : an 
offence under the subjection was 
established. A it wae not n ec essa r y to 
prove an Intent to defraud the prose- 
cutor of the money due for the 

—R. v. UM41 V. L. “ 

Arms. L. R. 6. — AUB 

PART XXII. SECT. 8, SUB-SECT. S. 

edetre for commencing 4t 
i promndiomy — Where bkpt. 




is chawed with indictable offences 
under Bkpoy. Act, s. 89, Sc orders to 
prosecute are made under sect. 93. the 
prosecution must be commenced A 
carried on under Criminal Code, Sc a 
justice of the pease or police magistrate 
has jurisdiction to receive the informa- 
tion. hold the preliminary investiga- 
tion Sc commit for trial. Upon a com- 
mittal If the judge who made the order 
presides at the trial, he acts not as a 
Judge in bkpcy., but as a judge of the 
Supreme Ct. — B. (Embry) e. Roy, 
[1923] 2 W. W. H, 400.— CAN. 


ey. A\ 


for leone to prom- 


Mr d: WBJ f UW& 

885.— CAN. 

so. — Order for leave to pro. 
coed under sect. 195 of Bkpoy. Act Is 
not a condition precedent Jo proc e ss - 


si. Right of creditor to lay charge .] — 
A creditor may lay a obarge, although 
the Bkpoy. Act provides for an order 
for prosecution by the ot. on the report 
of the trustee. — Rzvbst v, R., (1934] 

4 D. L. R. 587 ; 62 0. 0. C. 156.— CAN. 

PART XXII. SECT. 8, SUB-SECT. 8. 

sk. Review of penaltie «.] — Penalties 
for bkpoy. offences held inadequate & 
reviewed. — R, v. Webber. (i937J 2 
D. L. It. 499 ; 11M.P. R. 448 ; 68 
Can. C. C. 45.— CAN. 

PART XX111. SECT. 3, SUB-SECT. 1. 

sw. Meeting duty summoned not held 
— Meeting held on following day — No 
proper adjournment of flret meeting. 1 
—Held .-the meeting was irregular Sc all 
business done void, because the first 
proposed meeting was not adjourned 
according to the rules. — Re Wholesale 
Grocers. Ltd., [1923] 2 D. L. R. 491 ; 

5 C. B. R. 656.— CAN. 
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for the purpoee of transferring the share & 
interest to applt. The registrar in bkpcy. 
dismissed the application on the ground that 
he had no jurisdiction under the sect, to 
entertain it. On appeal: — Held : (1) the 
object of the sect, was to provide a trustee 
or oestui que trust under a deed of arrange- 
ment with a summary means of obtaining a 
determination of questions arising in the 
administration of the trusts of the deed 
similar to that provided by originating 
summons in the Oh. Div. under R. 8. 0. 
Ord. 65, r. S ; (2) appit. was not a creditor 
entitled to the benefit of the deed ; creditors 
so entitled were those defined as such by the 
deed, & applt., not having assented to the 
deed, did not come within that category ; 
(3) applt. 's claim was not for the enforcement 
of the trusts or the determination of any 
questions arising under the deed within the 
above sect., but was a claim to enforce a 
right adverse & paramount to the deed. — 
Re Ellis, [1925] Oh. 564 ; 41 T. L. R. 474 ; 
sub nom. Re Ellis, Ex p. Myttenaere, 94 
L. J. Oh. 239 ; [1925] B. & C. R. 81 ; sub nom . 
Re j A Deed of Arrangement (No. 9 of 
1924), 133 L. T. 300, O. A. 

8645b. Under 1914 (Deeds) Act, s. 11 — To extend 
time for giving seourity by trustee.] — The 
registrar has no jurisdiction to extend the 
period of seven days, allowed by above 
sect, within which the trustee under a deed 
of arrangement must give security in the 
prescribed manner. — Re Early, Smith & 
Favby, Ex v. Trustee (1928), 98 L. J. Oh. 
34 i [1928] B. & 0. R. 113. 

8658a. Proposal in writing under 1914 Act, s. 16 — 
Necessity for signature by debtor.] — At 
a meeting of creditors of a debtor against 
whom a receiving order had been made a 
proposal for a soheme of composition was 
submitted on behalf of the debtor. The 


proposal was not signed by the debtor him- 
self but by his solrs. On behalf of the 
debtor a certificate by an eminent physician 
was exhibited to an affidavit, in which it was 
stated that the debtor was “ still so seriously 
ill as to make it quite impossible for him to 
discuss any matters of business, ft that any 
attempt to explain to him business details 
or proceedings would have a serious ft 
possibly a fatal effect upon him ” : — Held : 
no proposal for a composition had been 
lodged by the debtor within 1914 Act, 
s. 16 (1) ; the words “ signed by him ” were 
explicit ; there was no ground for altering 
the words of the statute or giving to the 
statute a judicial interpretation which would 
in effect be an amendment or alteration of its 
plain terms. — Re Blucheb (Prince), Ex p . 
Debtor, [1931] 2 Oh. 70 ; 47 T. L. R. 19 ; 
74 Sol. Jo. 735 ; sub nom . Bluoher (Prince), 
Re, Debtor v. Official Receiver, 100 
L. J. Oh. 292 ; 144 L. T. 162 ; [1931] B. ft 
0. R. 1, 0. A. 

8665. Add. Annotation : — Held. Everett v. Griffiths, 

; [1924] 1 K. B. 941. 

8688a. Chairman not bound by decision of 

previous chairman.] — Held: on the con- 
struction of Sched. I., rule 14 of 1914 Act, the 
decision of the chairman of the first meeting 
to admit or reject a proof for the purpose of 
voting is not binding^ ft that the chairman at 
each subsequent meeting has the power to 
admit or reject the proof. — Re Potts, Ex p. 
Etabussements C allot & De Schrijver 
v. Leonard Tubbs ft Oo. ft Official 
Receiver, [1934] Ch. 350 ; 103 L. J. Ch. 
115 ; 160 L. T. 450 ; 50 T. L. R. 193 ; 78 
Sol. Jo. 103 ; [1933] B. ft C. R. 217. 

8758. Add. Annotation : — Retd. Sevenoaks XJ. D. O. 
v. Twynam, [1929] 2 K. B. 440. 

8764. Add. Annotation : — Refd. Re Gregory, Ex p . 
Norton, [1935] Oh. 05. 


PART XXIII. SECT. 3, SUB-SECT. 2. 

m t. Wife of bankrupt .)— The 

wife of bkpt. la not barred by her 
status aa wife from voting on a resolu- 
tion to wind up her husband's estate 
under a deed of arrangement, although 
the effect of the resolution is to prevent 
the election of a trustee. — Maonauqht 
c. Sibvwhkght, [1927J S. O. 285. — 
SOOT. 

SS77 11. — Proxy for 

company. ) — A proxy need not be under 
the oo.'s seal, unless expressly required 
by the Act of incorporation, or by the 
articles of assoon. : If it Is so required 
the burden of establishing its necessity 
Is on the person alleging it. 

A proxy whioh purports to be signed 
by the oo., under whioh is subscribed 
the name of the person who affixes the 
signature of the oo. & who so describes 
himself that the chairman can conclude 
he is an officer or employee of the oo., 
Is prim(X facie evidence of authority, Sc 
the chairman should receive it Sc permit 
the person named therein to vote. — 
Re moOovpbky, Re Stratton Sc 
Gsmmmmp*, Lrn. [19241 4 D. L. R. 
1227 : riSlifl W. W. R. 587.— CAN. 

6682 I. In respect ofjohat debte 

— Unliquidated damages. ) — where there 
la a claim for unliquidated damages, 
they must be assessed before the 
claimant can have any right to vote. — 
Re Andrew Motherwell Estate, 
[1923] 4 D. L. R. 986 ; affd. t 25 O. W. N. 
359.— CAN. 

8882 11. .1 —Held: 

valuation by the ot. a condition pre- 
cedent. — Re Arthur Furl Oo. (Man.), 


8684 iv. 


— .] — Since Bkpcy. Act, 
1921 (c. 17), s. 12, Bkpcy. Act, 1919 
(o. 36), s. 13 (3) must be oonstrued as 
meaning that in the calculation of 
proved debts, the two-thirds in value 
may be composed partly of debts less 
than 325, Dut as regards voting, 
creditors Whose claims are less than 
825 are to be excluded. Under 
Bkpoy. Act, 1919, e. 42, no one whose 
claim is for less than $25 may vote. — 
Re Bluebird Fashion Shops, Ltd., 
[1921] 59 D. L. R. 549.— CAN. 

sa. Appeal from decision of chair- 
man — Rights of creditor who has not 
filed proof at time of meeting.) — A 
creditor is entitled to exercise his rights 

f >rovided he has duly proven his claim 
a accordance with Bkpoy. Act Sc 
Rules prior to the hearing of the 
appeal. The ot. may adjourn the 
hearing of the appeal to permit of 
such proof, provided that the oreditor 
has not delayed unreasonably in 
making It, — Re MoOoubrey, Re Strat- 
ton Sc Grsenbhields, Ltd.. [1924] 
4 D. L. R. 1227 ; [1924] 8 W. W. R. 
587.— CAN. 

•b, On technical grounds — 

Neosssity to raise objection before 
decision given — Discretion of court .) — 
Re MoOoubrey, Re Stratton 3c 
Greenshiwldb. Ltd., [1924] 4 D. L. R. 
1227 ; [19241 8 W. W. R. 587. — CAN. 

•a. Application by creditor to be 

added or substituted as appellant}— 
Not allowed, since the latter oreditor 
had a right of appeal. Sc the rights 
of the creditor applying to be added 
would not be affected by the non- 
joinder or non-substitution. — Re 
MoOouebey, Re Stratton St Qrbrn- 
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shields. Ltd., [1924] 4 D. L. R. 1227 ; 
[19241 3 W. W. R. 587.— CAN. 

sd. That creditor entitled to vote — 

Objection at meeting. 1 — Held: not a 
condition precedent — Re Arthur 
Fuel Oo. (Man.), [1927] 1 D. L. R. 
646 ; [1927] 1W.W.R. 158.— CAN. 

sf. Method of voting — Corporations.) 
— Oorpns. must vote at meetings of 
creditors by depositing signed proxies 
with the custodian, under Bkpoy. 
Act. ss. 99 (1), 101 (1).— Re Carrie, 
[19&] 1D.L.E 455 ; 0. R. 28.— CAN. 

PART XXIII. SECT. 5, SUB-SECT. 1. 

sk. Effect of.) — A composition or 
soheme of arrangement, though ap- 
proved by the et. Sc by statute binding 
on all the creditors, is at bottom only 
a contract between the parties. 
Creditors’ rights are only suspended 
during the composition period. There 
is no obligation, legal or moral, which 
oan debar the composition creditors, if 
the composition has been annulled, 
from claiming to rank on the assets of 
the estate pari passu with the creditors 
whose claims nave arisen since the 
composition. — Re Lipson, [1924] 8 
D. L. R. 761 ; 55 O. L. R. 215 ; 24 
O. W. N. 882.— CAN, 
cm. .1 — Held : a judicial hypo- 

thec upon real assets of debtor, re- 
sulting from registration, was post- 
poned to an authorised assignment 
subsequently made by debtor 1m tbs 


_ audit of his creditors. — Royal Bank 
op Canada v. Larue, [19281 A. O. 
187 ; 97 L. J. P. 0. 49 ; 138 L. T. 
662 ; afff i. 8. CL sub. nom. Belanger. 
BTC. U. ROYAL BANK OP CANADA, (19261 
8.0. R. 218.— OAN. 
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8768. Add. Annotations : — Reid. Be Blllis, [1025] 
Oh. 564; Huddersfield Tine Worsteds v. 
Todd (1925), 42 T. L. B. 52. 

8771ft. Unstamped deed— Admissibility in evidence 
—To prove non-reglstrfttlon.]— Be Shaw, Exp, 
Official Bechtvto, No. 434a, ante. 

8772ft. Under 1914 (Deeds) Act— Necessity for 
assent of majority of creditors — How majority 
calculated.}— A debtor gave his sister a 
power of attorney authortring her to execute 
a deed of arrangement far the benefit of his 
creditors A to make any affidavit necessary 
for registering the deed. The deed was 
accordingly executed by her as his attorney 
under the power, A she also made the 
affidavit required by 1914 (Deeds) Act, s. 5 (1), 
to be made “ by the debtor ” on the registra- 
tion of the deed stating the total estimated 
amount of property A liabilities included 
under the deed A the names & addresses of 
the creditors. There were ninety-six creditors 
in all, of whom sixty-eight were for sums over 
£10 ; twenty-five of the sixty-eight did not 
assent to the deed within the time required 
by the Act ; forty-three with debts over £10 
A twenty-eight with debts under £10 assented. 
The debtor escaped bkpcy. proceedings by 
reason of the execution of the deed & after- 
wards recognised it A concurred in the trustee 
acting under it. He subsequently made an 
application for a declaration that the deed 
was void. No creditor was made a party to 
the application, it being addressed to the 
trustee of the deed alone: — Held: (1) the 
deed had received the assent of the majority 
of creditors in number within sect. 3 (5) of the 
Act, inasmuch as for the purpose of the 
section creditors whose debts amount to sums 
not exceeding £10 are not to be reckoned 
either in calculating the total number of 
creditors or the majority in number ; (2) in- 
asmuch as the creditors did not, under the 
power of attorney, gain any control over the 
debtor’s property or business, it was not in 
itself a deed of arrangement within 
sect. 1 (2) (a) of the Act, which required 
registration in order to be valid. — Be Wilson, 
[1916] 1 K. B. 382 ; 85 L. J. K. B. 329 ; 114 
L. T. 82 ; 32 T. L. B. 86 ; 60 Sol. Jo. 90 ; 
[1916] H. B. B. 17, D. O. 

8778a. .] — In 1904 debtor who was 

heavily indebted, A against whom bkpcy. 
proceedings were pending, signed an instru- 
ment under which a trustee was to receive 
the whole of debtor’s income A, after making 
certain deductions, to distribute the balance 
among the creditors, A in consideration of 
the arrangement the creditors agreed that 
all proceedings in bkpcy. or otherwise were 
to be stayed A to accept payment of their 
debts by instalme nts A to release debtor 
from all claims or demands in respect of their 
debts. The instrument provided that no 
document executed by debtor should be 
registered under the above Act. A number 
of the then creditors including appct. assented 
to the instrument, which was never registered 


under the Act. The arrangement was carried 
out until the death of debtor, which occurred 
in Nov. 1918, appot. receiving pro rata 
amounts on his debt between Aug. 1905, A 
July, 1917. The debt carried interest at 
4 per cent. A the payments under the arrange- 
ment to appct. were not sufficient to cover 
the interest so that an amount exceeding the 
original debt was still owing to appct. In 
Feb. 1919, an administration order under 
1914 Act, s. 130, was made upon a creditor’s 
petition for the administration of deceased 
debtor’s estate as being a person who had 
died insolvent, A the estate was being 
administered by the official receiver. At the 
time of debtor’s death there was in the hands 
of the trustee under the instrument a sum 
of £465 8s. 3d. which the official receiver 
claimed on the ground that it formed part 
of the general estate of debtor, A the trustee 
paid the amount to him upon the terms that 
the official receiver was to be in the same 
tion as he would have been if the money 
remained in the trustee's hands. On a 
motion by appct. for a declaration that the 
£465 8s. 3d. was held by the trustee on behalf 
of the assenting creditors, including appct., 
was divisible amongst them, A that appct. 
was entitled to prove in the administration 
of the estate for the balance due to him 
from debtor after giving credit for all sums 
received or receivable under the arrangement : 
— Held: (1) the instrument was a deed of 
arrangement within 1887 Act, s. 4 (2), upon 
the ground that it was an assignment of 
property by debtor for the benefit of his 
creditors generally A also upon the ground 
that it was an agreement for a composition ; 
(2) not having been registered it was void 
under sect. 5 of the Act ; (3) as the instru- 
ment was void it created no trust for the 
benefit of the creditors, A the trustee under 
the instrument held the £465 8*. 3d. to the 
use of the official receiver as the representa- 
tive of debtor, A was bound to repay it to 
him ; (4) as the only direction to apply the 
money received by the trustee was contained 
in the void instrument A all parties knew A 
acted upon the assumption that it was in- 
valid, deceased debtor would not have been, 
nor was the official receiver as his repre- 
sentative, estopped from setting up its in- 
validity A claiming from the trustee any 
money still in his hands ; (5) equally there 
was no estoppel which prevented appct. 
from setting up the Invalidity of the instru- 
ment A proving in the administration for 
the balance due to him from debtor ; (6) as 
the instrument was void the release of the 
debts it contained was of no effect ; (7) as 
under the instrument there was only a pro- 
vision for payment to the creditors of debtor’s 
income so long as he lived, no promise to pay 
the balance of the debts could be implied 
from the payments which had been made so 
as to take the debts out of the operation of 
the statutes of limitation, A appct.’s right to 
prove in the administration for the balance 
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asHgnment.\-- r Tho title of an assignee 
It not complete as against third persons 
until registration. — Towsas e. goio- 
MOM, 11922] 1 W. W. R. 1077 5 9 
a B. R. 6 79.— GAM. 


PART XMtlL SECIES, SUB-SECT. ft.— 
it. Under Bamkrwptcy Act— Deed •/ 
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under Bkpcy. Act mast be accepted 
for registration though not accom- 
panied by the affidavit provided for 
oy Homesteads Act. 1920. s. 7. 8c by 
Assignment Act. s. 7a . — Re Lanj> 
Times Act, Re City Garage A 
Machine Co.. Ltd., [1921J 1 W. W. K. 
271 ; 69 D. L. R. 416 ; 1 O. B. R. 
412.— CAN. 
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due to him was therefore barred . — Be Lee, 
Em p. Grunwaldt, [1920] 2 E. B. 200 ; 89 
L. J. K. B. 864 ; 128 L. T. 81 ; [1919] 
B. A 0* B. 267* 

ft 
L 

8782a. Assignment of property to trustees for 

benefit of creditors — Assignment not to be 
registered .] — Re A Bankruptcy Notice, No. 
797a, ante . 

8782b. Authority to realise trader’s estate A 

to apply proceeds in payment of creditors.] — 
A letter signed by debtor in the following 
form : “ 1 hereby authorise you to realise 
my estate including stock-in-trade, book 
debts, furniture, ft all other assets ft to apply 
the proceeds first in payment of the costs, 
charges, ft preferential claims, etc., ft 
secondly to pay the balance to my creditors 
pro rata ” : — Held : (1) not an “ assignment 
of property ” within sect. 1 (2) (a) of the 
above Act ; (2) not a deed of arrangement 
within sub-sect. 1. — Lipton (B.), Ltd. v. ' 
Bell, [1924] 1 K. B. 701 ; 40 T. L. R. 163 ; 
eub nom. Lipton (B.), Ltd. v. Bell, Hayes v, • 

. Bell, 93 L. J. E. B. 663 ; 130 L. T. 749 ; 
68 Sol. Jo. 621 ; [1924] B. ft 0. R. 82, 0. A. 

87$2e. Dooument discharging debtor — Con- 

stituting assignment for benefit of creditors 
generally.] — Fltf.’s claim was for £148, the 
amount of two bills of exchange drawn by 
pltf., accepted by deft, ft dishonoured on 
presentation. Deft, pleaded in his defence 
that the cause of action was merged in a deed 
of arrangement executed by him in favour of 
creditors. By that document the consenting 
creditors of deft accepted the following terms 
for the settlement of all debts owing by deft, 
to them : 41 (1) all the goods which have been 
removed from M.’s office ft given to M. ft Go., 
in trust on behalf of creditors, should be 
handed over to the creditors ... (2) M. 
undertakes to pay to the above trustee for 
the creditors £80 payable ... (3) M. also 
undertakes to pay on his own account 
(certain creditors named therein) who shall 
bo excluded from the list of the general 
creditors. I agree to these terms ” : — Held : 
the agreement was for the benefit of three or 
more creditors, made by a debtor who was 
at the date of the execution of the deed 
insolvent, ft was a deed of arrangement 
within sect. 1 of the above Act, ft was void 
owing to non-registration. — Landsberg v. 
Mendel, [1924] W. N. 46. 

g782d. Deed of arrangement made by Insolvent 

debtor.] — A debtor, who was insolvent, under 
a scheme for the composition of his debts, 
which amounted to about £160,000, en- 
tered into a deed of arrangement with his 
creditors under which he agreed to pay 
his , trade creditors, including pltfs., a 
composition of their claim, together with 
certain profits out of his business up to 
Apr. 30, 1926, ft he covenanted to carry 
on that business up to that date, the creditors 
covenanting to release him from the full 
amount of hss liability. Some of his creditors, 
whose claims amounted to £160 were not 
parties to the scheme or deed, ft, acting 
under legal advice, debtor did not register 
the deed. After paying his trade creditors, 
including pltfs., a small portion of the com- 


Annotation*.— -As to (3), (4). (6) 
raptor Notice, [1924] 2 Oh. 70. 
Worsted* v. Todd (1926), 42 T. 


(6) Oonid. Re A Bank- 
Betd. Huddersfield Fine 
. R. 62. 


position, debtor sold his business ft entered 
into another scheme of arrangement with his 
creditors, 1 6 which pltfs. refused to be 
parties, ft they sued for the original debt 
owing to them, less the amount which they 
had received under the composition : — Held : 

(1) the deed came within Deeds of Arrange- 
ment Act, 1914 (c. 47), s. 1 (1) (6), ft, not 
being registered, was void ; (2) pltfs., who 
had assented to the deed, were not estopped 
by such assent from denying the validity of 
the deed ; (3) assuming that they were so 
estopped, debtor, by selling his business 
before Apr. 30, 1926, had not fulfilled the 
conditions of the deed under which he would 
be released from his original liability, ft 
therefore pltfs. were relegated to their original 
rights ft were entitled to succeed on their 
claim. The authorities on the doctrine of 
estoppel as applicable to deeds of arrange- 
ment considered. — Huddersfield Fine 
Worsteds, Ltd. v. Todd (1926), 134 L. T. 
82 s 42 T. L. R. 62. 

8782e. Power of attorney by debtor — Autho- 

rising third party to execute deed of arrange- 
ment.] — Be Wilson, No. 8772a, ante. 

8782f. Deed by debtor resident in Scotland.] — 

Re Pilkington’s Will Trusts, Pilkington 
i7. Harrison, No. 6936b, ante. 

8782g. Receipt stating terms of composition 

deed.] — On June 26, 1937, pltfs. obtained 
judgment against deft, for £7,448 with 
£7 7s. 6 d. costs. At the time of the issue of the 
writ in the present action £1,863 16$. lOd. had 
been paid under an oral agreement made 
between pltfs., four other creditors of deft., 
ft deft., whereby pltfs. & the other creditors 
agreed to accept a composition of 5a. in the 
£ on the amount of their respective debts in 
full satisfaction thereof. At the instance 
of a third party, who in fact provided 
the money paid under the composition agree- 
ment, pltfs. gave deft, a receipt for the 
£1,863 16s. lOd. stating that the same was 
a payment of 6s. in the £ on the amount 
of their claim ft that they accepted it in full 
satisfaction ft discharge of that claim in 
consideration of all deft.’s other creditors 
accepting a similar composition upon the 
amounts respectively due to them. Pltfs. 
now sued for the balance of their claim with 
interest ft costs, alleging that the receipt was 
a document which under Deeds of Arrange- 
ment Act, 1914,’ s. 1, should have been 
filed & that in default thereof the composition 
agreement was void : — Held : (1) the receipt 
was not an instrument which ought to have 
been registered under the Act because, 
although it reproduced the terms of the oral 
agreement, it was not intended to be a legal 
record of that agreement ft only came into 
being at the request of a third party ; 

(2) pltfs. were entitled to interest on the judg- 
ment debt at 4 per cent., as this item was not 
covered by the composition agreement. — 
Hughes ft Falconer v. Newton, [1939] 3 
All E. R. 869. 

8787. Add. Annotations: — Refd. Be Ellis, [1925] 
Ch. 564 ; Huddersfield Fine Worsteds v. 
Todd (1925), 42 T. L. R. 62. 

8788. Add . Annotation : — Held. Huddersfield Fine 
Worsteds v. Todd (1925), 134 L. T. 82. 

8789. Add* Annotation : — Retd. Be A Bankruptcy 
Notice, [1924] 2 Oh. 76. 
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8860a. Creditor with contingent claim.] — C., 

a debtor, in Oct. 1936, entered into a deed of 
arrangement with his creditors under which 
a certain lease, of which he was an assignee, 
was not assigned by was to be held by him 
on trust for the trustee of the deed. In the 
assignment of the lease to 0. there was a 
covenant by him with the assignors (who were 
appct. & one D.) Sc with each of them to 
pay the rent Sc perform Sc observe the cove- 
nants on the part of the lessee Sc to keep the 
assignors effectually indemnified against all 
actions claims Sc demands whatsoever by 
reason or on account of the non-payment of 
the rent or the breach, non-performance or 
non-observance of the covenants or con- 
ditions or any of them. The lease had been 
assigned to appct. Sc D. by the original 
lessees. Sc in the deed of assignment to appct. 
Sc D. there was a covenant with the original 
lessees to the effect that the covenants implied 
by Law of Property Act, 1925 (c. 20), s. 77 (1), 
para, (c), should be incorporated in the deed — 
namely ( inter alia) at all times to perform 
Sc observe the covenants contained in the 
original lease, Sc to keep the original lessees 
indemnified in respect of any breach of such 
covenants. Appct. had assented to the deed 
of arrangement entered into by the debtor 
with his creditors, but the deed did not con- 
tain any provision, in the trusts for the dis- 
tribution of the debtor’s property among the 
creditors, incorporating the bkpcy. pro- 


visions relating to the distribution of the 
property Sc assets of a bkpt. Appct. claimed 
to be a creditor of the debtor under the terms 
of the deed of arrangement. He alleged that 
he might be called upon by virtue of the 
covenants incorporated in the assignment to 
him to indemnify the original lessees (the 
assignors to him) against any liability they 
might be under to the lessors, Sc that, if he 
were to be so called on, the debtor in his turn 
would be liable to indemnify him. Sc claimed 
that such a contingent liability on the part of 
the debtor was a “ debt ” within the meaning 
of the deed of arrangement, Sc that he 
(appct.) was a “ creditor " of the debtor 
within the meaning of the deed in respect 
thereof : — Held : there was nothing in the 
deed of arrangement which would enable 
the ct. to construe the words “ creditors,” 
“ debtors ” or “ debts ” in the deed in any 
wider sense than was ordinarily attributed 
to those words in order to bring any one who 
might have a contingent or future claim 
against the debtor within the scope of the 
deed. The motion therefore would be dis- 
missed. — Re Oasse, Ex p. Robinson v. 
Trustee, [1937] Ch. 405 ; 106 L. J. Ch. 343 ; 
eub nom.Re Oasse, Robinson v. Grigg, [1937] 
2 All E. R. 710 ; 157 L. T. 528 ; [1936-7] B. 
& 0. R. 155. 

8872. Add. Annotations : — Apld. Lazard Bros. Sc 
Co. v . Brooks (1932), 37 Oom. Gas. 224. 
Refd. Re Griffiths, Jones v. Jenkins, [1926] 


PART XXIII. SECT.^0, SUB-SECT. 1.— 
f 

not 

O. 

C. ] 

g I. .] — The ct. is not 

empowered to torn an arrangement 
matter into bkpcy. solely because the 
arranging debtor at the second private 
sitting has failed to obtain the requisite 
majority of his creditors to support 
his proposal . — Re C. & L., [1937] I. R. 
521.— m. 


I. Non-assenting creditors 

opposing.) — Re Hows, [19211 20 
w7 N. 244 ; 69 D. L. R. 457 ; 1 
3. R. 482. — CAN. 


8810 I. Reasonable security pro- 

vided .}— In a composition scheme, if 
one of the creditors obtains an ad- 
vantage over the others the ct. will 
scrutinise the scheme very closely. 
Where under a scheme all the creditors 
would receive more than 50 per cent. 
Sc it was reasonable Sc provided for 
mmediate payment of all but one of 
the oreditors, but the creditor who 
financed the scheme would be entitled 
to be paid in full, the ct. ratified the 
composition as the most advantageous 
that could be proposed . — Re Gardner. 
Ex p. Croft Sc Sons, Ltd., [1921) 19 
O. W. N. 25 ; 59 D. L. R. 555 ; 1 
C. B. R. 424.— CAN. 


8811 I. Whether hound to refuse to 
approve — Fraudulent conduct .) — The ot. 
will approve of a compromise between 
debtor Sc his oreditors which is in the 
best interests of the creditors, .even 
where debtor has obtained credit by 
false Sc fraudulent representations, 
where debtor by his discharge is not 
relieved from liability for the full 
claim of a creditor from whom he 
obtained credit by faiae Sc fraudulent 
representations, & he Is s till li able _to 
prosecution. — J*e Ohmelnttrky, 11922 j 
3W.W.R.114; 68 D. L. R. 492.— CAN. 


■b. Power of registrar— Limited to 
approval or rejection .) — The Bkpcy. 
Act contains no provision which 
enables the ct. to modify or change the 
proposal : it must either approve or 
reject the same. — Martin v. Reman, 


[1931] 1 D. L. R. 773 ; 66 O. L. R. 
394.— CAN. 

PART XXIII. SECT. 6. SUB-SECT. l.-B. 

8825 ii. .1 — Where the 

judge refused to sanction an arrange- 
ment on the ground that there was 
evidence of reckless, not to say dis- 
honest, trading on debtor’s part for 
some years previously. Sc he adjudged 
debtor bkpt . : — Held : on the facts, 
there was no sufficient ground for 
overruling the wishes of the majority 
of the oreditors accepting debtor’s 
proposal for an arrangement. Sc the 
order of adjudication must be dis- 
charged. Principles which should 
guide the ct. in dealing with arrange- 
ments under Irish Bkpt. Sc Insolvent 
Act. 1857 (o. 60), considered . — Re 
C., [19261 1. R. 14.— IR. 


PART XXIII. SECT. 6. SUB-SECT 2. 

8848 lv. .) — In special circum- 

stances under Bkpcy. Rule, 68 (2), the 
ot. may set aside a composition, 
although it has been ratified, Sc may 
order bkpt. to make another which 
will provide greater security for the 
creditors. But where a composition 
has been ratified, & is a reasonable & 
fair attempt to pay creditors as much 
as possible, there can be no grounds 
for setting it aside.— -Rosenthal v. 
Hope & Hart (1922), 67 D. L. R. 628 ; 
24 Q. P. R. 120.— CAN. 

a I. Prior to bankruptcy .) — 

Paras, q. Sc r. of sect. 191 of Bkpcy. 
Act, referring to false statements in 
writing, apply to false statements 
which the debtor may have made after 
be had been adjudged bkpt. There- 
fore, the refusal by the Bkpcy. Ot. to 
approve a proposal of compromise, on 
the ground that the debtor had know- 
ingly mads false statements to resp. 
bank, bnt prior to his bkpcy., was not 
justified tinder sect. 16 (2) of the Act. 
— Electric Motor Sc Machinery Co., 
Ltd. v. Duclo e 8c Bank op Montreal, 
[1992] 8. C. R. 634 ; 4 D. L. R. 81.— CAN. 
tL Absence of information db under’ 
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valuation.) — Held: the proposal was not 
*' reasonable Sc proper.** — Re Gaston, 
[1922] 2 I. R. 179.— IR. 

ah. Composition giving discharge 
against all creditors & persons not in 
bankruptcy .) — A proposed composi- 
tion with a bkpt. *s creditors which 
provides for the disohaige of. not only 
all the provable debts of the bkpt., but 
also of all claims of whatsoever nature 
of all creditors against the bkpt. Sc 
also against persons who are not in 
bkpcy. (in the present instance, the 
directors, offloers Sc employees ot the 
bkpt. oo.) is not one which the ot. can 
approve; at least, in the absence of 
the personal assent thereto of every 
creditor. Nor will such a composi- 
tion be approved in part only, i.e . 
as to that portion which releases only 
tho bkpt. with respect to his provable 
debts, where the effect of doing so 
would be to give a guarantor of per- 
formance of the composition only part 
of that which he stipulated for as 
consideration for his guarantee . — Re 
Kern Agencies, Ltd. (No. 2), [1931] 
2 W. W. B. 683.— CAN. 


PART XXIII. SECT. 6, SUB-SECT. 5. 

8860 ii. .y—Re C., No. 

8825 ii, ante . — IR. 


8865 I. Enhanced value of 

assets .) — An offer of a composition was 
passed by the requisite majority ot 
oreditors. Sc confirmed by the ct. 
Later, the property was sold for a 
price which considerably increased the 
assets. An opposing creditor then 
applied for an order setting aside the 
arrangement ; — Held : a composition 
passed by the requisite majority of 
creditors Sc confirmed by the ct. eannot 



89.— IR. 


•k. Who may appeal — Trustee .) — 
An appeal lies by a trustee in bkpcy. 
from an order refusing to approve a 
proposal for a composition with credi- 
tors.- Re Kern Agencies, Ltd., [1931] 
1 W.W.R. 629 ; 2 D. L. R. 614.— CAN. 



Omm 8872— 8877a. English and Empire Digest Supplement, 


Oh* 1007 ; I. E. Comrs. v. Raphael, 1. B. 
Oomrs. v. Bara, [1935] A. 0. 90. 

8882a. .] — Blower v. Lyme Regis Corpn., 

No. 1775a, ante. 

8928. Add. Annotation : — Retd. Be Griffiths, Jones 
v. Jenkins, [1926] Oh. 1007. 

8989a. Debtor expecting execution — Deed 

valid.] — B owen v. Bbaiopoe (1838), 6 
O. & P. 140. 


8929b. 


Execution paid out by debtor — Money 


not recoverable by trustee.] — B oyle v. Black- 
stock (1803), 8 L. T. 041. 

8988a. & sale of effects thereunder by trustees 

—Property protected— Although purchaser 
allowing debtor to retain possession.] — L eon- 
ard v . Baker (1813), 1 M. & S. 251 ; 105 
B. B. 94. 

Annotation : — Raid. Latimer v. Batson <1895), 4 B. & C. 
662. 

8988b. Although balance unsold 

remaining In debtor’s possession.] — W ood- 
reman v . Baldock (1819), 8 Taunt. 070; 
129 B. B. 547 $ sub nom. Woodham v. 
Baldock, 3 Moore, O. P. 11. 

Annotations : — Raid. Aldred v. Constable (1844), 8 L. T. O. 8. 
299 ; Hickman v . Cor (1858), 80 L. T. O. S. 279 ; Barker 
e. Furlong, [1891] 2 Oh. 172. 

8983c. .] — Held : from the date of the deed of 

assignment the trustee was the legal owner 
of debtor’s property, & the possession taken 
by him was effectual, so that there was no 
property of debtor which the sheriff could 
seize. — N orth Eastern By. Oo. v. Spark 
(1877), 37 L. T. 143. 

8965a. 8 . P. Re Price’s Trust Deed (1868), 
L. B. 0 Bq. 460 ; 19 L. T. 113 ; 16 W. B. 
997. 


Annotations •*— "AljJJ* 5 8 <*te (1870). L. R. 
8. ReM. Bell v. Bird (1868), L. R. 6 Bq. 686. 


ITWWMHWn. « 

9 Eq. 238. 


8970a. Restraint of trustee from acting — Injunb* 
tton.1 — Izard v. Oolbron (1824), 18 Price, 
827 | M‘01e. 181 ; 147 B. B. 1006. 

8977a. To grant preferential treatment.] — On 
Apr. 21, 1933, the debtor executed a deed of 
arrangement in favour of a trustee & his 
creditors. The deed did not contain a trust 


persons who would be preferential creditors 
if the debtor were in bkpcy. At the date of 
the execution of the deed an employee of 
the debtor was receiving compensation at the 
rate of 21 3s. lOd. per week under an award 
made pursuant to the Workmen’s Compensa- 
tion Act, 1925 (c. 84). On May 22, 1983, the 
trustee of the deed wrote, through his solrs., 
to the employee’s solrs. that he would treat 
the employee’s claim to compensation as a 
preferential claim. Later he was advised 
that he was not entitled to grant any pre- 
ferential treatment. He then brought the 
matter before the county ct. The county ct. 
Judge ordered that the trustee should admit 
the employee as a creditor under the deed & 
treat him as a preferential creditor pursuant 
to Deeds of Arrangement Act, 1914 (c. 47), 
s. 17, as if the estate of the debtor were being 
administered in bkepy. The trustee ap- 
pealed : — Held : (1) the order was not in 
correct form, because the employee could not 
be treated as a preferential creditor by virtue 
of sect. 17 of the Deeds of Arrangement Act, 
1914 (c. 47), s. 17 ; (2) the trustee was 
entitled, by virtue of Trustee Act, 1925 
(c. 19), s. 15 (/), to grant the employee pre- 
ferential treatment, A he was bound by the 
letter of May 22, 1933, to do so . — Re Shbnton, 
[1935] Oh. 651 ; 168 L. T. 843 ; sub nom. Be 
Shbnton, Ex p. Bates, 104 L. J. Ch. 811 ; 
sub nom . Re Shbnton, Bates v. Harris, 
[1934-5] B. & 0. B. 201. 

Annotation : — Generally, Reid. Re Moss, Westminster Oorpn. 
v. Reubens, [1985] W. N. 171. 


PART XXIII. SECT. 8, SUB-SECT. 8.— 
A, 

k (p. 1090) I. .] — Re Goboubg 

Felt Oo., Ex p. Weaver, [1925] 2 
D. L. R. 997 ; S 0. B. R. 6&2.— CAN. 

t (p. 1090) i. - — Homestead lands — 
Claim of exemption not filed— Bale of 
homestead lands.} — P., in Jan. 1912, 
executed an assignment for the benefit 
of his creditors of all his property except 
two lots of land on which he & his 
family lived, the value of which did 
not exoeed 91.500 ; ft this assign- 
ment was duly registered by the 
a ss ign ee s . By transfer dated in Apr. 
19127 P. transferred all his right, title 
Sc interest in the two homestead lots to 
pltf., for value ; Sc P.’s claim to the 
lots as exempt from seizure ft sale under 
execution was admitted in writing 
by his assignees. P.. however, did not 
file a claim of exemption within thirty 
days of the registration of the assign- 
ment; ft the registrar refused to 
register the transfers, on the ground 
that P. had no right to deal with the 
land, beoanie of his failure to file a 
claim of exemption within thirty days 
under Land Titles Act, R. 8. Saak. 
1909. o. 41. s. 117:— Held: this 
jtatutory nota^pUoab k j, 

registrar should be directed, ’under 
Land Titles Act, s. 160, to register the 
transfers as If the assignment had not 
been registered. — L each v. Haultajn 
(1918). 24 W. L. R. 154 2 4 W. W. R. 
484 ; 11 D. L. R. 238.— CAN. 

si. Judgment .} — Under an assign- 
ment in trust tor the benefit of creditors 
of all the aMfiguar’s property the 
assignee is entitled to a 


of a bond which a purchaser under an 
agreement of sale with the assignor 
has entered into to protect the assignor 
against his (the purchaser’s) default 
under the agreement, ft. If before such 
as s ig nm ent of the bond the assignor 
has obtained judgment on it, the trustee 
has a right to an assignment of the 
j udgm ent . — Re Hinson v. Alton, 
Interior Trust Oo. e. Mackenzie, 
[19251 4 D. L. R. 695 ; [1926] 1 W. W. 
R* 429 ; 84 Man. L. R. 650 ; 5 O. B. R. 
545. — CAN. 

so. Assigned property — Collection Act , 
R^S.N. 8., 1928 (e. 232).]— Re POISON, 
Truster r. Thompson ft Sutherland, 
h • *• 330 : 6i 

PART XXIII. SECT. 8, SUB-SECT. 8.— 

89862.— -?!- .J— Ross 

Johnson, Ltd. v. Victoria Mines, 
Lp., [198011 D. L. R. 67 : 41 B. a R. 
321; 110.B.R.2S; [192&] 2W.W.B. 
511.— -GAN. 

8948 ii. — .] — Payment into 

ot. under a garnishee summons, under 
Alberta praouoe, is not payment to the 
garnishing creditor under Bln 
1 . 11 (1), so as to prevent a sul 
authorised ~ 


Western Panad a Flour Muxs Oo- 
Ltd. ». White Bakery, (12211 1 

m-awa* L k 

PART XXUL SECT. 2, SUB-8EOT. 1.- 


: authorised 
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takes over the estate of bkpt. as though 
he were Bequestrator, he has authority 
to fix the date of the creditors’ meeting 
ft may change the date where It is 
impossible to give proper notice, ft any 
meeting held on a date not so finally 
fixed by the trustee is illegal. — 
Lefaivrk ft Gagnon v. Db Lisle 
(1922), 66 D. L. R. 264.— CAN. 

sq. To apply to court — For approval 
of composition arrangement.} — Re Shaw 
(1920^ 69 D. L. R. 619 ; 1 0. B. R. 868. 

st. For directions .} — A trus- 

tee has the right to apply to the ot. 
for directions in connection with the 
administration of the estate, but is 
not entitled, prior to an authorised 
assignment or receiving order, to bring 
into ct. persons who may be en- 
titled to pertain assets, in order to 
determine their legal right *. — Re Gel- 
led Brothers, (1924]Tl>. L. R. 690 ; 
64 O. L. R. 288: 4 O. B. B, 108.— GAN. 

sw. To attac k chattel mortgage— For 
non-compliance with Chattel Mortgage 
AcL \ — An authorised assignee or trustee 
in bxpoy. can maintain an aotion to 
set aside a transaction tor want of 
with the proviMons of Bills 


of sale ft c t wiw a at fgo. ant, vtw 
although the transaction was oompiete 
before Bkpoy. Act cams into fores.— 
Houlding «. Canadian Credit Men's 
Trust Assoon., Ltd., (1921] 2 

W. W. R. 829 ; 14 Bask. L. R. 356.— 
OAR. 


Royal Name c 

w^w, bTSjoi ; 

Saak. L. R. 166.* 


b-Re 
of Gan, 
2 66 D. 
.-—GAM* 
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Vol. V.— Bankruptcy. Cases 9028— 8204a. 


0022* Add. Annotation : — Folld* Marconi’s Wireless 
Telegraph Oo. a, Newman, [1080] 2 K. B. 292. 

9022. Add. Annotations : — Folld, Marconi’s Wireless 
Telegraph Co, v. Newman, [1080] 2 E. B. 292. 

9024s Add. Annotation : — FoM Marconi’s Wireless 
Telegraph Co* v. Newman, [1080] 2 E. B. 292. 

9025a* .] — Hunt Bros. d. Colwell, [1039] 4 

All E. R. 406, C. A. 

9025b. Claim tor royalties.] — N. & B. were the 
holders by novation of a licence from pltf. 
00 . to use Sc exercise certain inventions 
relating to wireless apparatus which were the 
subject of letters patent owned or controlled 
by pltf. co. subject to the payment of certain 
royalties by N. & B. to pltf. co. N. Sc B. got 
into difficulties, Sc were unable to meet their 
obligations as they became due owing to over- 
trading, but they claimed to be still solvent. 
At a meeting of the trade creditors it was 
agreed that a committee of inspection should 
be appointed Sc that N. Sc B. should execute 
a deed of inspectorship. The deed, which 
was executed on May 0, 1928, was in the 
usual form, & in all material particulars the 
same as that considered by the ot. in Easter - 
brook v. Barker , No. 9024. By the deed N. 
Sc B., the debtors, in consideration of a 
release of their indebtedness to the assenting 
creditors, assigned their real Sc personal 
estates to O. as inspector upon trust to allow 
N. Sc B. “ henceforth to manage Sc carry on 
their said business ” subject to the covenants 
Sc conditions of the deed. N. Sc B. undertook 
to carry on the business or wind it up as the 
inspector Sc committee should think best. 
In a circular which was sent out by 0.. the 
inspector, on Sept. 10, 1928, announcing 
that the deed of inspectorship had been 
executed, it was stated that “ all orders for 
goods required for the purpose of carrying 
on the business will be issued on my official 
order forms in the usual way Sc will be paid 
for by me.” The inspector Sc the committee 
of inspection left the conduct of the business 
subsequent to the execution of the deed 
of inspectorship to N. Sc B. Pltfs. brought 
an action by which they claimed royalties 
upon wireless sets constructed Sc sold by 
N. Sc B. since Bept. 6, 1928. The action 
was brought against N. Sc B. Sc also against 
the ins pector Sc the members of the com- 
mittee of inspection personally : — Held : the 
deed of inspectorship did not constitute a 
partnership between N. Sc B. Sc their creditors, 
or between N. Sc B. Sc the inspector Sc the 
committee, also N. Sc B. did not become the 
of the inspector or of the committee to 
carry on the business, but the business 
remained the business of N. Sc B. Sc therefore 
pltfs.’ claim for royalties against the inspector 
Sc c ommi ttee of inspection failed.' — Marconi’s 


Wireless Telegraph Co., Ltd. v. Newman, 
[1980] 2 K. B. 202 ; 00 L. J. E. B. 687 ; 148 
L. T. 471 ; [1020-80] B. Sc 0. R. 223. 

9026a* Putting up property for sale.]— 

Assignees of debtor's property, in trust for 
the creditors, may put up a lease for sale, to 
try whether it oan be made beneficial, without 
rendering themselves chargeable as assignees 
of the lease. — C arter 0 . Warns (1830), 4 
0. Sc P. 191 ; Mood Sc M. 479, N. P. 

Annotations : — Gonsd. How v. Kennet (1885), 8 Ad. & El* 
550 ; White v. Hunt (1870), L. R. 6 Exoh. S3. 

9028a. For rates— Money distributed among un- 
secured creditors.]— Be Moss, Westminster 
Corpn. v . Reubens, [1085] W. N. 171 ; 180 
L. T. Jo. 310. 

9082a. .] — Re Lee, Ex p. Grunwaldt, No 

8778a, ante . 

0034. Add . Annotation Refds Be Simms, Ex p- 
Trustee, [1934] Oh. 1. 

9084a. .]— Be Lamplouoh (Clarkson), Ex p- 

Harding (1835), 4 Dean. Sc Oh. 793, Ot. of R. 

9085. Add. Annotation Apprvd. Be Simms, Exp. 
Trustee, [1934] Oh. 1. 

9074. Add. Annotation Refd. Goldfarb v. Bart- 
lett & Eremer, [1020] 1 E. B. 039. 

0094. Add. Annotation : — Refd. Be Lee, Ex p . 
Grunwaldt, [1920] 2 E. B. 200. 

9109a. .] — Be Lee, Ex p. Grunwaldt, 

No. 8778a, ante . 

9115a. .] — It would be an obvious fraud on the 

• other creditors who agree to accept a composi- 
tion payable pro rata to all if one creditor 
was enabled by a secret bargain to obtain a 
better advantage for himself (Davby, L.J.).— 
Murray v. Reeves (1828), 8 B. Sc C. 421 ; 
2 Man. & Ry. E. B. 423 ; Dan. Sc LI. 101 ; 
108 E. R. 1099 ; eub nom. Murray v. Reid, 
6 L. J. O. S. K. B. 848, 0. A. 

Annotations : — Oonfd. Re McHenry, MoDermott v. Boyd, 
Levita’a Claim, [1894] 3 Ch. 385. Raid. Qilmomr King 
(1833), 8 Tyr. 581 ; Hall v. Dyson (1852), 17 Q. B. 785. 

9181a. Assent by assignor of debt — Not sufficient 
assent.] — Pinder v. Coqui (I860), 15 W. R. 22. 

9198a. .] — Be Lee, Ex p. Grunwaldt, 

No. 8778a, ante . 

9198b. .] — Huddersfield Pine Wor- 

steds, Ltd. v . Todd, No. 8782d, ante. 
Compare No. 797a, ante , Sc original volume, 
p. 160, No. 1498. 

9204a. Assent by branch of company — Whether 

whole company bound.] — Pltfs. were a large 
co. with branches at L. Sc B. Defts. had 
dealings with both branches Sc on Aug. 20, 
1930, owed £2 4s. 5 d. to the L. branch & 
£59 2s. Sd. to the B. branch. On that date, 
being in difficulties, defts. executed a deed 
of assignment to a trustee for the benefit of 
their creditors. Pltfs.’ agent at L. in response 


PART mil. BECT.10, SUB- 
SECT. a.— a. 


OdS« 


Assignment to creditor to secure 
oes— Retention of owewrf to 
assi/mee In excess of amount paid to 
other etedtiors.h - Pitt hayingj^wme 
insolvent, made an alignment Cor 
the benefit of creditors, whweopon 
one erf the oreditOTi was appetoted 
•ii Urnre. The business was moot* 

advaneesT Defts. having taken 


wealon under the last-mentioned assign- 
ments, the mattew Indifle^ncebrtween 
pltf. ft defts. were referred to a master. 
5Sh tostSSions to take mi aoooun£ 
ft renort the stun due from either 
party^to the oth*r of them. The 
master having reported (<*£* 
that defts.. after paying theotber 
creditor* at pltf, tneir reepective 
claims at, the rate of tixty-rwo ft a 
half cents on the dollar, had paid to 
themselves the full amount of their 
pUigL ft that being of opinion that 
SettsT were not entitled te any greet«r 

paid to the other creditors, ,he had 
aStliowed the surplus with interest, 

09 


ft had credited the tame to pltf. • 
Held.* the decision of the Supreme 
Ot. of Nora Scotia, confirming the 
report of the master on the reference 
must be reversed on tb® JF 0Un + t 
the master had exceeded Ids authority 

IWJtabAfW a T £fc£ 

OAN. 

PART XXIII. SECT. 10. SUB-SECT. 2. 
— C* (a). 

As record* priority 


»(p. 1133) L 


creditors.) — Re THOtrcr, 





Omm 98040—9548. English anc Empire 

to a circular letter from the trustee assented 
to the deed, but their agent at B. subsequently 
refused to assent & pltfs. sued derts. for 
£59 2s. 8d. : — Held : the assent in respect of 
the L. debt was an assent binding pltfs. in 
respect of all debts due to them : & it was 
not open to them afterwards, either through 
their agent at B. or otherwise, to dissent. — 
Dunlop Rubber Co., Ltd. v . Haigh & Son, 
[1937] 1 K. B. 847 ; [1936] 3 All E. R. 881 ; 
106 L. J. K. B. 166 5 155 L. T. 579 ; 53 
T. L. R. 98 ; 80 Sol. Jo. 933 ; [1936-7] B. 
& 0. R. 149. 

9229a. .] — Huddersfield Pine Wor- 

steds, Ltd. v. Todd, No. 8782d, ante . 

9281. Add. Annotation: — Consd. British Russian 
Gazette & Trade Outlook, Ltd. v. Associated 
Newspapers, Ltd., Talbot v. Associated 
Newspapers, Ltd., [1933] 2 K. B. 616. 

9284a. Dealings with trustee — Estoppel.] — 

Defte. executed a deed of arrangement for 
the benefit of their creditors. The trustee 
under the deed sent a circular letter to all 
defts. 9 creditors, announcing the deed, & 
undertaking to pay for goods ordered for ( 
current purposes. A statement of account 
* was also asked for. The pltf. co., which was 
a creditor, duly Bent its account, & from time 
to time supplied to the trustee, & received 
payment for, further goods. In an action 
for the balance of the price of goods sold to 
defts. before the deed of arrangement, the 
judge held that pltf. co. by its conduct was j 
bound by the deed of arrangement, & was I 
estopped, not only from relying upon the 
deed as an act of bkpcy., but also from bring- 
ing the action : — Held : defts. could not rely 
upon an estoppel, but pltf. co. by its conduct 
had assented to the deed of arrangement, &, 
therefore, could not succeed in the action. — 
Weston (Victor) (Fabrics), Ltd. v. Mor- 
GBNSTBRNS, [1937] 3 All E. R. 769 ; 81 Sol. 
Jo. 684, 0. A. 

9258a. S. P. Cecil v. Plaistow (1794), 1 Anst- 
202; 145 E. R. 844. 

Annotation : — Apld. Britten v. Hughes (1829), 5 Bing. 460. 

9811a. Right to take proceedings under 1914 
(Deeds) Aet, s. 28 — Claim to enforce right 
adverse to deed.] — Re Ellis, No. 8646a, ante . 

9813a. .] — A debtor executed a deed of 

arrangement, & after his death the trustee 
of the deed, having discharged all the debts, 
had a considerable surplus in his hands : — 
Held: there being no provision, express or 
implied, in the deed for the payment of 
interest on the debts, the creditors were not 
entitled to interest, & the surplus, after 


Digest Supplement. 

payment of the trustee's costs & expenses, 
belonged to the legal personal representatives 
of the deceased debtor. — Re Rissik, [1936] 
Oh. 68 ; 105 L. J. Oh. 40 ; 154 L. T..100 ; 
sub nom. Re Rissik, Ex p. Trustee Under 
Deed of Assignment v. Debtor & Sohweder 
& Co., [1934-5] B. & 0. R. 208. 

9453. Add. Annotation : — As to (1) Held. Harmer 
v. Armstrong, [1934] Oh. 65. 

9486. Add. Annotation .-—Retd. Re City Life 
Assce. (1925), 42 T. L. R. 45. 

9582. Add. Annotation: — Apld. Beebee & Co. v. 
Turner’s Successors (1931), 48 T. L. R. 61. 

9588a. .] — A. instituted a suit against 

B. & 0. respecting a sum of £4,000. D. also 
was made a party to the suit ; but, having no 
interest, he disclaimed. A., B. & C. after- 
wards came to a compromise, in pursuance 
of which they executed a deed, assigning 
the £4,000 to trustees in trust to pay to D. 
his costs of the suit, & to divide the rest 
of the fund amongst A., B. & 0. D., though 
he was not a party, either to the compromise 
or to the deed, filed a bill against A., B. A 0. 
& the trustees, to compel a performance of 
the trusts & payment of his costs. A 
demurrer by 0., for want of equity, was 
allowed. — Gibbs v. Glamis (1841), 11 8im. 

.. 584 ; 59 E. R. 999 ; sub nom. Gibbs v. Gibbon, 

5 Jur. 378, L. 0. 

Annotations: — Consd. Steele v. Morphy (1841), 3 Moo. 

P. 0. C. 445 ; Synnot v. Simpson (1854), 5 H. L. CJas. 121. 

9538b. Provisions coming Into operation 

after death of debtor.] — The doctrine of 
Garrard v. Lauderdale {Lord), No. 9536, ante , 
does not apply to provisions for creditors 
which do not come into operation till after 
the death of the settlor. — Re Fitzgerald’s 
Settlement, Fitzgerald v. White (1887), 
37 Ch. D. 18 ; 57 L. J. Ch. 594 ; 67 L. T. 
706 ; 36 W. R. 385, C. A. 

Annotation Apld. Priestley v. Ellis, [1897] UCh. 489. 

9540a. .] — A., on going abroad, granted 

6 assigned to B. freehold & personal property 
upon trusts for management A realisation, 
& for payment of A.’s debts & of the surplus 
to A. ; the deed contained full powers for 
settling demands. B. communicated with the 
creditors upon the subject of the trust: — 
Held : the creditors did not thereby acquire 
any right to sue the trustee for the purpose 
of having the trusts performed. — Corn- 
thwaite v. Frith (1851), 4 De G. A Sm. 552 ; 
64 E. R. 954. 

9543. Add. Annotation : — Retd. Re Drage, Palmer 
& Roberts t>. Knight (1926), 134 L. T. 765. 


9213 II. Out of assets in schedule. ] 

—Under a document signed by one 
A. A three of bis creditors, applt. 
was appointed to take control on A.*s 
behalf of o< - ^ “ 


— certain of his 

enumerated, in an annexed schedule 
St to dispose of them for the benefit 
of the three creditors. The latter 
portion of the document was as follows : 
" Sc we the undersigned creditors of 
the said A. do hereby agree to accept 
as full settlement of the maims we have 
against him such pro rata share as 
may be found due In respect of the sale 
of the said assets, St we agree to pay 
the said applt. the usual commission 
on all assets realised : applt. having 
taken po sse ssion of the assets St having 
sold some of them, reap., one of the 
creditors who had signed the docu- 
ment, in an action against applt.. 


complained that applt. had awarded 
a preference to one M. a creditor who 
had signed the document in respect 
of his claim whloh was based on two 
mtge. bonds referred to in the schedule 
of assets, St that applt. had failed to 
award reap. a pro rata share of the 
proceeds of the assets realised. It was 
oommon cause that if M. was entitled 
to the preference, resp., an unsecured 
creditor, would get nothing. The 
C. P. D. ordered applt. to amend his 
aocount by striking out the preference 
awarded* to M. St distributing the 
proceeds of the assets among the 
creditors pro rata according to the 
respective amounts of them claims. 
Extrinsic evidenoe showing that tbq 
parties never intended that the 
secured creditors should abandon 


their preference had been led subject 
to subsequent decision as to its admis- 
sibility, but was held by the eta. below 
to be inadmissible, on the ground that 
the document was not ambiguous : — 
Held : the words " pro rata share " 
meant that the three creditors were to 
look to the prooeeds of the assets in 
the schedule alone for the settlement 
of their claims, if the assets did not 
realise the full amount of their debts, 
St that they had reference not to the 
respective claims of the creditors bnt 
to the proportion that the prooeeds 
bore to the total amount of the debts 
Sc that there was no thing in the 
document to show that preferences 
were to be given up. — Swaneposl v. 
Van Hssbdbn, [1928] App. D. 15. — 
B. AF . 
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0546. Add. Annotation: — N.F. Rekstin v. Severo 
Sibirako Gosudarstvemnoe Akcionemoe 
Olschestro Komseverputj & Bank for Russian 
Trade, Ltd., [1933] 1 K. B. 47. 

9547. Add. Annotation : — Distd. Beebee & Go. v. 
Turner’s Successors (1931), 48 T. L. R. 61. 

9549. Add. Annotation : — Retd. Beebee & Oo. v. 
Turner’s Successors (1931), 48 T. L. R. 61. 

9576. Add. Annotations : — Apld. Parey v. Cooper, 
[1927] 2 K. B. 384. Retd. Boome v. Wicker, 
[1927] 1 Oh. 667. 

9676. Add. Annotations : — Apld. Farey v. Cooper, 
[1927] 2 K. B. 384. Refd. Boome v. Wicker, 
[1927] 1 Oh. 667. 

9576a. .] — A debtor, who has assigned his 

business & goodwill to a trustee for the 


benefit of creditors, is not precluded, in the 
absence of express stipulation to the con- 
trary, from soliciting the customers of the old 
business, notwithstanding that the deed of 
assignment contains a covenant by him to 
aid to the utmost of his power the realisation 
of the property assigned & the distribution 
of the proceeds thereof amongst the creditors* 
In such a case debtor cannot be restrained 
from canvassing the customers, nor can a 
third person be restrained from instigating 
debtor to do so. — Fabey v. Cooper, [1927] 
2 K. B. 384 ; 96 L. J. K. B. 1046 5 137 L. T. 
720 ; 43 T. L. R. 803, 0. A. 

9619. Add. Annotations : — Retd. Jenkins v. Jenkins, 
[1928] 2 K. B. 601. 


PART XXIII. SECT. 12, SUB-SECT. 1. 

0612 ill. .1 — Where conveyances 

made by the assignee for the benefit 
of creditors to pltfs. were made & 


accepted In satisfaction of pltfs.' claim 
against debtor : — Held : deft, was 
thereby freed from liability as surety. — 
Union Bank op Canada v. Makepeace 
(1919), 44 O. L. R. 202 ; 15 O. W. N. 


179 ; 46 D. L. R. 193.— CAN. 

sb. Variation by registrar — Discharge 
of surety.}— Martin v. Riman, 11931] 
1 D. L. R. 773 ; 66 O. L. R. 394.— 
CAN. 


BENEFICIAL ASSOCIATIONS. 

See Friendly Societies. 
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BILLS OF EXCHANGE, PROMISSORY NOTES AND 
NEGOTIABLE INSTRUMENTS. 


Part I. — In 

10* Add. Annotation : — Held* Robinson v. Marsh. 
[1921] 2 K. B. 640. 

13* Add. Annotations : — Retd. Robinson v. Marsh, 
[1921] 2 El. B. 640 ; Sutters v. Briggs, [1922] 

1 A. O. 1. 

14. Add. Annotation : — Consd. Be Swinburne, 
Sutton v. Featherley, [1926] Oh. 38. 

14a. .1 — A lady, in her last illness* 

gave a cheque for £700 to a person with 
whom she had lived for some time, & the 
cheque was duly presented but not honoured, 
owing to the signature being of a very shaky 
& doubtful character. The donor died before 


General. 

the cheque could be again presented : — 
Held: the cheque not having been paid, 
there was no valid & effectual gift of the 
money to the donee. — Be Swinburne, Sutton 
v. Featherley, [1926] Oh. 38 ; 96 L. J. Ob. 
104; 134 L. T. 121 ; 70 Sol. Jo. 64, C. A. 
Annotation : — Refd. Timpson's Executors v. Yerbury, [1936] 
1 K. B. 645. 

37. Add. Annotations : — Retd. McDonald v . Nash, 
[1924] A. O. 625 ; Ouellette v. Canadian 
Paciflo By., [1925] A. 0. 569 ; Auchteroni v. 
Midland Bank, [1928] 2 K. B. 294 ; Shotts 
Iron Co. v. Curran, [1929] A. 0. 409. 


Part II. — Requirements of Form. 


81. Add. Annotation : — Refd. London & Montrose 
Shipbuilding A Repairing Co. v. Barclays 
Bank (1925), 31 Com. Cas. 67. 

82. Add. Annotations : — Consd. London & Mont- 
rose Shipbuilding A Repairing Co. v. Barclays 
Bank (1926), 31 Com. Cas. 67. Refd. Slingsby 


v. Westminster Bank, Ltd. (1930), 47 
T.L.R. 1. 

95. Add. Annotation : — Refd. McDonald v. Nash, 
[1924] A. O. 625. 

144. Add. Annotations : — Consd. Akbar Khan v. 
Attar Singh, [1936] 2 All K. R. 545 ; Wirth v. 
Weigel Leygonie & Co., 1 1939] 3 All K. R. 712. 


PART I. SECT. 1. 

14 i. Revocable mandate— Re- 

voked by death .] — The authority of a 
bank to pay a cheque ceases on notice 
of the drawer’s death. — Curley v. 
Briggs (Administrator of Drury 
Estate), [1920] 2 W. W. XL 1025 ; 
53 D. L. R. 351. — CAN. 

14 ii. S. P. Kendrick v. Dominion 
Bank Sc Bownas (1920), 47 O. L. R. 
372 ; 18 O. W. N. 188.— CAN. 

e i. .]— Its nature 8c negotia- 
bility discussed. — Champ aklal Gop al- 
bas v. Keshrioband Naganmal (1925), 
I. L. R. 50 Bom. 765.— IND. 

PART II. SECT. 1, SUB-SECT. 1. 

•a. Note made by married woman — 
Effect of restraint upon anticipation .] — 
where a promissory note was made 
by a married woman : — Held : the 
promissory note was in fact, as well 
as in form, a valid unconditional 
promise on the part of the maker to 
pay a sum certain in money. Effect 
of Married Women's Property Act, 
R. 8. O., 1914 (a 149), ss. 4 (2), 5 (2), 
discussed. — Andkrson ». McLaren, 
[1924] 4 D. L. R. 1076; 66 O. L. R. 
26.— CAN. 

r I. .J— An instrument Is 

not a negotiable promissory note where 
there Is not an unconditional promise, 
as required by Bills at Exchange Act, 
s. 176 . — Re Mitchell Sc Union Bank 
of Canada. [19281 4 D. L. B. 1132 ; 
52 O. L. K. ASS, reasg. sub nom. Re 
0TSVENB Sc Mitchell, 21 O. W. N. 
881.— CAN. 

r ii. .) — Where a cheque 

was drawn Sc given under the con- 
dition that It was not to become 
effective unless a loan was granted by 
aoertatn bank . — Held : the cheque could 
not be detached from the condition. Sc, 
the condition not having been fulfilled, 
the ebeque could not be recovered on. 


— Jones v. Thomas & Norman (1922), 
65 D. L. R. 491.— CAN. 

r U. .] — There is nothing 

in law to debar the maker of a pro- 
missory note from pleading as a 
defence to a suit thereon that as a 
matter of fact the note was given for 
a special purpose Sc was not payable 
until the happening of a certain specific 
event which, so far, had not yet 
happened. — Bhoqi Ram v. Kishori 
La l (1928), I. L. R. 50 Ail. 754.— IND. 

si. .] — Where a written 

promise to pay a specified sum of 
money at a certain time after date 
also contains the words “ with the 
privilege of renewals,” the instrument 
is not a promissory note within the 
meaning of sect. 176 of Bills of Ex- 
change Act, R. S. C., 1927. — Rosa v. 
Empire Construction Sc Investment 
Co., Ltd., [1932] 1 W. W. R. 714 ; 40 
Man. L. R. 225 ; 3D.L.B. 167- 
CAN. 

68 L Promise to pay or do something 
else .] — If under the terms of a written 
promise to pay a sum of money the 
obligation may be dljbharged in part, 
or in full, by the rendering of servioes, 
the promise is not an unconditional one 
to pay a sum certain Sc, therefore, the 
document is not a promissory note. — 
Standard Trusts Co. t>. LaVallby, 
[1930] 3 W. W. R. 305 ; [1931 1 D. L. R. 
149 ; 25 Alta. L. R. 1 ; affd. f [1931] 
S. O. R. 595 ; 4 D. L. R. 634.— CAN. 

60 vtt. Payment on account of 

specified oontract. f— W ilson v. Pel- 
letier (N. B.), [1928] 1 D. L. R. 716.— 
CAN. 

79 I. As per memorandum of agree * 
meat — Memorandum meaningless .] — 
Held: there was a good promissory 
note. — C anadian Bank of Com- 
merce v. Livingston (P. E. I.) (1969k 
6E.L.E 459.— CAN. 
sL Collateral conditional agreement .] 
1 


— The delivery of a promissory note 
to the payee subject to a collateral 
agreement by the payee not to enforce 
his rights until oertoin requests of the 
maker have been complied with does 
not make the note any less an uncon- 
ditional promise In writing. — West- 
oott v . Luther, [19331 2 D. L. R. 
369 ; S. C. R. 251.— CAN. 


PART II. SECT. 1, SUB-SECT. 2. 

f 1. Admission by solicitor „ of 

maker.}— Akbuthnot «. Campbell 
(No. 2), [1931] 1 W. W. R. 240.— CAN. 

h i. Alleged maker denying 

signature .] — Where an expert on hand- 
writing Hold deft.’s signatures were 
genuine, but the judge held, after seeing 
enlargements of them, that they wore 
forged: — Held : the absence of any 
evidence by pltf. 8c the uncertain 
nature of the other evidence justified 
the judge in dismissing the action. — 
Eastern Townships Investments Co. 
v. McLennan (1919), 29 B. O. R. 1.— 
CAN. 


PART II. SECT. 1, SUB-SECT. 8. 

sb. “ Sixty days after tight ” — Sum 
certain with interest for indefinite period .] 
— Held : the document was not a bill 
of exchange. — Rosknhain Sc Co. v. 
Commonwealth Bank of Australia, 
[19221 V. L. R. 787 ; 81 C. L. K. 46.— 
AU8. 


so. Cheque payable to •• Ministre de la 
r oirie " — No time for payment stated.] 
-An instrument in the form of a 
heque drawn upon B. by A. payable 
;> the order of the “ Ministre de la 
'olrie ” : — Held : not “ payable on 
emand M Sc not a “ cheque ” within 
(ills of Exchange Act, s. 165. — Lbduc 
. La Banquk D ’Hoohblaoa, [1926 J 1 
I. L. R. 433 ; [1926] S. O. R. 75.— 
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178*. — Or order.] — The directors of pltf. co., 
being desirous of paying £250 to the L. & W. 
Oorpn. for services rendered, drew a docu- 
ment in the form of a cheque for that amount 
on their account with deft, bank & delivered 
the document to B., a director of the L. & W. 
Oorpn. The document was partly printed & 
partly in writing. The printed form was 
suitable for being filled in to make a cheque 
payable to order. It contained the blank 
space for the name of the payee to be filled 
in, followed by the printed words “ or order.” 
The document was made out in the form 
44 Pay cash or order,” the word 44 cash ” 
being in writing. The document was not 
crossed & was never endorsed. It was paid 
into B.’s banking account & presented to 
deft, bank in the ordinary way of bank 
accounting, & was duly paid. In the result, 
the sum of £250 passed from the account of 
pltf. co. with deft, bank to the L. & W. 
Corpn., & deft, bank debited pltf. co.’s 
account with that sum & interest. Sub- 
sequently, a compulsory winding up order 
was inade against pltf. co. on the petition of 
the Board of Trade, presented a few days 
.before the above transactions took place. 
The liquidator of pltf. co. contended that the 
document was a cheque payable to order 
«& required endorsement, & that as it had not 
been endorsed, deft, bank bad no authority 
to pay the money as they aid : — Held : the 
document could not be described as a cheque, 
because it was not a bill of exchange within 
1882 Act, s. 73. The word 44 cash ” could not 
* be described as a 44 specified person.” The 
document was not payable either to a specified 
person or to bearer, &, therefore, failed to 
satisfy 1882 Act, s. 7, which required that 
there must be a payee. The document 
must therefore be construed in accordance 
with the apparent intention of those who 
drew it. The printed words 44 or order,” 
being inconsistent with the apparent in- 
tention of the drawers, must be neglected in 
favour of the written word 44 cash.” There- 
fore, the document was a good direction to 
the bank to pay £250 to bearer. Deft, bank 
having paid the money in accordance with 
that direction, the action failed. — North & 
South Insurance Corpn., Ltd. v. National 
Provincial Bank, Ltd., [1936] 1 K. B. 328 ; 
105 L. J. K. B. 163 ; 164 L. T. 255 ; 52 T. L. R. 
71 ; 80 Sol. Jo. Ill ; 41 Com. Cas. 80. 

191. Add . Annotation : — Retd. McDonald v. Nash, 
[1924] A. 0. 026. 

805. Add . Annotations : — Apld. Auchteroni v. 
Midland Bank, [1928] 2 K. B. 294. Refd. 
Derbyshire Territorial Army Association v. 


South-East Derbyshire Assessment Com- 
mittee (1935), 99 J. P. 200. 

207* Add. Annotation: — Refd. Lloyds Bank v. 
Chartered Bank of India* etc. (1927)t 44 
T. L. R. 105. 

208. Add. Annotation : — Apld. Goldman v. Cox 
(1924), 40 T. L. R. 744. 

209a. -J — Pltf., who was a Pole, 

& could not read English unless it was printed, 
bought goods from one A. Cohen, & certain 
cheques were made out in favour of 44 A. 
Cohen ” by a clerk in the employment of 
pltf. & were signed by pltf. The clerk after- 
wards forged the name of the payee by 
inserting 44 S ” before 44 A. Cohen ” & forged 
the indorsement & got the cheques cashed by 
deft., who obtained payment for the cheques 
on presentation. In an action for money 
received by deft, to the use of pltf. : — Held : 
as the cheques were, before signature, made 
out to a real creditor & not to a fictitious 
person pltf. was entitled to recover. — Gold- 
man v. Cox (1924), 40 T. L. R. 744; 09 
• Sol. Jo. 10, 0. A. 

Annotation: — Reid. Slingsby v. District Bank Ltd. (1931), 
47 T. L. R. 587. 

213. Add. Annotation : — Refd. North & South 
Insurance Corpn., Ltd. v . National Pro- 

vincial Bank, Ltd., [1936] 1 K. B. 328. 

215. Add. Annotations : — Refd. Robinson v. Marsh, 
[1921] 2 K. B. 640 ; McDonald v. Nash, [1924] 
A. C. 626. 

217. Add. Annotation : — Refd. North & South 

Insurance Corpn., Ltd. v. National Pro- 
vincial Bank, Ltd., [1936] 1 K. B. 328. 

218. Add. Annotation : — Refd. North & South 

Insurance Corpn., Ltd. v. National Pro- 

vincial Bank, Ltd., [1936] 1 K. B. 328. 

240. Add. Annotations: — Apld. Mason v. Lack 
(1929), 140 L. T. 696. Refd. Haseldine v. 
Winstanley, [1936] 1 All E. R. 137. 

240a. .] — An instrument purporting to be a 

bill of exchange was drawn by pltf. At 
the time when deft, accepted it there was 
no other name upon it, the only indication 
of a name being that it was payable at 
a certain bank at which, in fact, deft, had 
no account. On a claim by pltf. tor the 
amount of the alleged bill i — Heidi: (1) since 
the document was not signed by 'the person 
giving it & addressed to the person who was 
to pay it, it was neither upon the authorities 
nor within 1882 Act, s. 3, a valid bill of 
exchange ; (2) it was a good promissory 

note upon which, after amendment of the 
statement of claim, pltf. was entitled to 


After future date . 1 — Motor Finance 
Oo. v . Harms, (1980] 3 W. W. R. 302 ; 
4 D. L. R. 1014.— CAN. 


■I. 14 After 12 months after date ”] — 
A promise to pay “ after 12 months 
after date ” is indefinite as to time of 
payment, & is not therefore a pro- 
missory note within the Bills of 
Exchange Aot. — Gaudbt v. Corneau, 
D. L. R. 744; 11 M. P. R. 96. 



PART II. SECT. 1, SUB-SECT. 4. 

g (p. 25) 1. A note 

for a sum with interest ** & all costs 
& a reasonable attorney's fee if plaoed 
in the hands of an attorney for col- 
lection " is not expressed to be tor a 


*' sum certain in money " within 
Bills of Exchange Aot, R.S.O., 1927, 
& is therefore not a promissory note. — 
Temple Terrace Assets Co. v. 
Whynot, (1934] 1 D. L. R. 124.— CAN. 

k p. 25) I. At stated 

rate for uncertain time.) — Held: the 
document was not a bill of exchange. 
— ItOSENHAIN & Oo. V. COMMON- 
WEALTH Bank of Australia, 11932] 
V. L. R. 787 ; 31 0. L. R. 46.— AUS. 

152 Ui. — Error in calculation 

of instalment ] — Continental Guar- 
anty Corpn. of Canada e. Vance, 
(1928] 1D.L.R. 1134.— CAN. 

152 If. .1— The fact that 

an Instrument in the form of a pro- 
missory note contained a promise by 

2 


the payee written on the hack thereof 
to aooept payments by stated instal- 
ments : — Held : not to prevent It from 
being a true promissory note. — J ack- 
son v . Digney, [19311 1 D. L. R. 542: 
[1930] 3 W. W. R. 460 ; 89 Man. L. R. 
201.— CAN. 


PART II. SECT. 1, SUB-SECT. 5. 

189 II. Named verson without 

notice .] — Bills cannot be treated as 
payable to bearer within sect. 21 (5) of 
Buis of Exchange Act when an existing 
person Is named as payee, even though 
suoh person was unconscious of the 
transaction. — Harley e. Bank of 

5 fCTkiSSl * D - L - *• 13S! 
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recover. — M ason v. Lack (1920), 140 L. T. 
696 ; 45 T. L. R. 363 ; 73 Sol. Jo. 284. 

Annotation ? — As to (2) Held. Has elding v. Winstanley, [1936] 
X All E. R» 137. 

241. Add. Annotations : — Consd. London & Mont- 
rose Shipbuilding & Repairing Oo. v. Barclays 
Bank (1925), 31 Com. Cas. 67. Raid. Slingsby 
v. Westminster Bank, Ltd. (1930), 47 T. L. R. 1. 

242. Add Annotations : — Retd. Lloyds Bank v. 
Chartered Bank of India, Australia & China, 
[1929] 1 K. B. 40 ; Slingsby v . Westminster 
Bank, Ltd. (1930), 47 T. L. R. 1. 

242a. Cheque drawn by Government official 

on Bank of England — Dividend warrant for 
interest on War Loan.] — The first pltf., who 
was an executrix & a beneficiary under a 
will, received from the Bank of England a 
warrant for interest on War Loan, the 
warrant being crossed “ & Co. Not negoti- 
able ” & being expressed to be “ A/c Harry 
Turner, deceased.’ 1 She signed the warrant 
& sent it to the exor.’s solr. in pursuance of 
an arrangement that any warrants received 
by her should be sent to him for attention. 
The solr. paid the warrant into his own 
account with deft, bank, representing to the 
bank that it was a repayment of a loan which 
he said he had made to the first pltf. In an 
action against the bank to recover the 
amount: — Held: (1) although the drawer 
of the warrant was an official of the Bank of 
England on which it was drawn, yet, as he 
was acting as an agent of the Government, 
the warrant constituted a “ cheque ” ; 
(2) the word “ dividends ” in Bills of Ex- 
change Act, 1882 (c. 61), s. 95, included 
interest on Government stock. — Slingsby v. 
Westminster Bank, Ltd., [1931] 1 K. B. 
173 ; 100 L. J. K. B. 195 ; 144 L. T. 369 ; 
47 T. L. R. 1 ; 30 Com. Cas. 64. 

Annotations : — Generally, Refd. Slingsby v. District Bank. 
Ltd., [1932] 1 K. B. 544 ; Slingsby v. Westminster Bank, 
Ltd. (No. 2), [1931] 2 K. B. 583. 

251. Add. Annotation : — Consd. Mason v. Lack 
(1929), 140 L. T. 090. 


252. Add. Annotation : — Refd. Mason v. Lack 
(1929), 140 L. T. 696. 

254. Add. Annotations: — Refd. Mason v. Lack 
(1929), 140 L. T. 096 ; Haseldind v. Win- 
stanley, [1930] 1 All E. R. 137. 

255. Add. Annotation : — Consd. Mason v. Lack 
(1929), 140 L. T. 096. 

260. Add. Annotation : — Expld. Re British Trade 
Corpn., Ltd., [1932] 2 Ch. 1. 

273. Add. Annotation : — Refd. Akbar Khan v. 
Attar Singh, [1930] 2 All E. R. 545. 

292a. Interest to be charged thereon.] — 

Pltf. deposited the sum of Rs.43,900 with 
defts. & received a deposit receipt in the 
following form : 11 This receipt is hereby 

executed by [defts.] for Rs.43,900 ... re- 
ceived from [a firm] for & on behalf of Tpltf.]. 
This amount to be payable after two years. 
Interest at the rate of Rs. 5-4-0 per cent, 
per year to be charged.” This document was 
stamped as a receipt : — Held : the docu- 
ment was a deposit receipt & not a promis- 
sory note. It evidenced the deposit of the 
sum mentioned & that it was to be repayable 
on demand after the expiration of two years 
from its date. — Akbar Khan v. Attar 
Singh, [1930] 2 All E. R. 545 ; 80 Sol. Jo. 
718, P. C. 

292b. Memorandum for purchase of goods.] — 
Held : an agreement, & not a promissory 
note. — Ellis v. Ellis (1820), Gow, 210, N. P. 

295a. Statement of sum borrowed & received — 
“ Which I promise never to repay."] — Held: 
pltf. was well entitled upon the lending on 
one side, & the borrowing on the other, not- 
withstanding the words in the conclusion of 
the note. — Anon, (circa 1710), cited in 
2 Atk. at p. 32 ; 20 E. R. 416, N. P. 

Annotation : — Refd. Simpson v. Vaughan (1739). 2 Atk. 31. 

297a. Acceptance of bill without drawer or 
drawee.] — Mason v. Lack, No. 240a, ante . 


Part III. — Classification of Instruments. 

341. Add. Annotations: — Refd. Sutters v. Briggs, [1922] 1 A. 0. 1. Mentd. The Joannis Vatis 

(1921), 91 L. J. P. 182. 


PART II. SECT. 2, SUB-SECT. 2. 
262 1. BiU accepted.) — An In- 

strument purporting to be a pro- 
missory note, in which there Is no 
mention of a drawee, may become a 
bill of exchange if aooeptanoe is en- 
dorsed thereon by a third party. A 
person who thus endorses an aooeptanoe 
thereby admits himself to be a drawee 
Sc becomes liable under It, even though 
he is not named as a drawee, provided 
aooeptanoe by him is not inconsistent 
with the address on the bill of exchange. 
The acceptor having signified his 
aooeptanoe is estopped from contending 
that he is not the drawee. — Jooesh- 

CHANDRA DHAR «. MaHAMMAD IBRAHIM 

(1929), I. L. R. 57 Gale. 695.— IND. 

PART II. SECT. 4. SUB-SECT. 1. 

at. .1 — Northern Lumber 

Oo., Ltd. v. Bletoh, Nichols & 
SHEPARDjSaek.). [1929] 4 D. L. R. 274 ; 
2W.W.R.538; rtvg., (19291 2 D. I* R. 
•98.— OAR. 


PART 1L SECT. 4, SUB-SECT. 2. 
sd. Promissory note tor interest in 
patent right — Form of indorsement. 1 — 
Gallagher v. Murphy (Ont.), [1928] 
4 D. L. R. 61 8 ; revsd.. [1929] 2 D. L. R. 
124 ; 8. 0. R. 288.— 

PART II. SECT. 6. 

1 L Followed by lien agreement.) 

— A document which satisfies the 
statutory definition of a promissory 
note is not prevented from being a 
true promissory note by the fact that 
It is followed on the same paper by a 
collateral agreement, if such agreement 
doee not qualify the obligation of the 
maker of the note or restrict the note's 
negotiability. — Bank of Nova Sootla 
v. PHILPOTT, [19301 2 W. W. R. 128 ; 

D. L. R. 148 ; 24 S. L. R. 473.— 
CAN. 

PART II. SECT. 6. 

824 lit .} — A promissory note 

g i ven for the debt of a third person 
without oonsidetation is nor enforce- 


able at the suit of the payee. The 
only difference between such a note 
& a mere simple agreement is that the 
note imports consideration Sc, there- 
fore, unless the maker negatives all 
possible consideration the payee Is 
entitled to recover on the implied con- 
sideration. — Beaver Lumber Co., 
Ltd. v. Maess (Desroches), [1933] 2 
W. W. R. 601.— CAN. 


PART III. SECT. 1. 

se. Cheque payable to" cash or order.*') 
— Held : payable to bearer. — J udmaiefi 
v. Standard Bank of Canada (Alta.), 
[1927] lW.W.E. 270.— CAN. 


PART III. SECT. 3. 

•g. Drawn on resident in British 
India — Wherever drawn.) — A bill ot 
exchange drawn upon a resident of 
British India Is an inland instrument 
irrespective of the place where it was 
drawn. — Kidston (A.-Q.) Sc Co. v. 
Seth Bros. (1929), I. L. R. 57 Calc, 
730.— IND. 
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Part V. — Computation 

441a. .] — Where a promis- 

sory note, repayable by instalments, provides 
that if any instalment should not be paid 
“ punctually ” the whole of the balance is 
immediately to become payable, the use of 
the word “ punctually ” does not deprive the 


of Time of Payment. 

maker of the note of the three days of grace 
allowed by 1882 Act, »• 14, “ in every case 
where the bill itself does not otherwise 

S rovide.” — Scha verier v . Morris (1921), 87 

L. R. 300. 


Part VI. — Acceptance 


450 . Add. Annotation : — Retd. Mason v. Lack 
(1929), 140 L. T. 090. 

468 . Add. Annotations: — Consd. McCall Bros., 
Ltd. v. Hargreaves (1932), 48 T. L. B. 450. 
Refd. Be Gooch, Ex p. Judd, [1921] 2 K. B. 
593 ; McDonald v. Nash, [1924] A. 0. 025. 

502a. — Acceptance subject to terms of contract 
— Negotiability destroyed.] — London Sc 

Northern Trading Oo., Ltd. v. Aroos, 

* I/TD., No. 2158a, post. 

608a. .] — Defts., merchants in London, 

* were in the habit of purchasing goods for 
G., a merchant at Petersburg, which they 
consigned to pltf., his agent at Hamburg, 
Sc they drew bills to the amount, pursuant 
to the credit established for them. In such 
course of business, they consigned Brazil 
sugars A indigo to pltf. for G. Sc other 
merchants at Petersburg, Sc transmitted the 
bills of lading, Sc drew bills to the amount ; 
upon which pltf. informed them, that he 
protected theu drafts to the amount of all 
the goods consigned to the merchants at 
Petersburg, except those consigned to G. ; 
that he accepted the draft for the amount of 
such goods provisionally, under the guarantee 
of defts., inasmuch as the sugars against 
which the bill was drawn were not, as ordered 


by his principal, Havannah, to the amount 
of which he was authorised to accept, but 
Brazil, respecting which he had no directions ; 
that he would communicate with his principal 
on the subjeot. Sc inform defts. of the result. 
Such communication being made, G. at 
Petersburg, confirmed the order for the 
* Brazil sugars, & directed pltf. to accept to 
, their amount, Sc release defts. from their 
guarantee. Pltf. also informed defts. of their 
drafts, drawn on him against goods, being 
confirmed Sc acknowledged by other mer- 
chants at Petersburg, for whose account they 
were drawn. Upon the bkpcy. of G. Sc an 
action by pltf. against defts., for the amount 
of the bill which he had paid : — Held : pltf. 
was to be considered as having accepted 
the bill, not for the account of defts. until he, 
the acceptor, was in funds, but in reference 
to the confirmation of the order for the Brazil, 
instead of the Havannah sugars ; which 
confirmation being given, his claim was upon 
the bkpt. at Petersburg, not upon defts., 
against whom, consequently, no action could 
be maintained. — Lohrann v. Roughmont 
(1840), 6 Bing. N. O. 253 ; 8 Scott, 620 ; 9 
L. J. 0. P. 158 ; 133 R. B. 100. 

545. Add. Annotation: — Refd. Sassoon v. Inter- 
national Banking Corpn., [1927] A. O. 711. 


Part VII. — Inchoate Instruments 


555. Add. Annotation : — Consd. McDonald v . Nash, 
[1924] A. 0. 026. 

563. Add. Annotation: — Refd. Smith* v. Wood 
(1928), 139 L. T. 250. 

504a. Authority to Indorse.] — Bills of ex- 

change drawn bypltfs. to their own order, on 
Sc accepted by w. S. Sc Co., a co. of which 
deft, was a director, were indorsed by deft, 
in pursuance of a verbal agreement under 
which pltfs. sold Sc delivered goods to the 
acceptors, in consideration of deft, indorsing 
the bills with the intention of making himself 


liable to pltfs. in case of default by the 
acceptors. Pltfs. subsequently indorsed the 
bills, writing their name underneath that of 
deft. Pltfs. sued deft, as indorser : — Held : 
(1) by virtue of Bills of Exchange Act, 1882 
(o. 01), s. 20, pltfs. had authority to complete 
the bills by adding their own indorsement. Sc 
the fact that pltfs. wrote their name under- 
neath, instead of above, that of deft, was no 
answer to pltfs.* claim; (2) although the 
verbal contract found to have been made 
between deft. Sc pltfs. was in one sense a 
contract of guarantee, Stat. Frauds could 


PARTY. 

419 tv. .] — A promissory note 

payable on demand is payable im- 
mediately. The issue of a statement of 
ol&im demanding payment is a suffi- 
cient demand as against a maker, even 
though the note Is express e d to be pay- 
able at a particular place: although 
in that case pltf. may he deprived of 
oosts if the maker is sued without 
previous demand & can show, the 


burden being upon him, that be was 
prejudiced by the faot that demand 
for payment was not made at the 
place specified.— R oyai. Bank or 
Canada e. Dwicklns. [19331 1 W. W. R. 
373 ; SD.L.R. 17k.— CAN. 

PART VI. SECT. 2. 
sm. Aoospkmoe by wife.]— Btld : 
not binding on husband. — Eoglm *. 
Mshoraiwb Bank or Canada, [1933] 

4 


SD.LB. 1103 ; 33 O. L. R. 138,— 
OAK. 


PART VI. SECT. 3, SUB-SECT. 1. 
sp. Indorsement " win aoeept m 
arrival of foods.* 9 }— Held : the words 


when a] 
meant 




to a bill 

pay,** Sc no further 
acceptance was necessary. — Huii- 
PHBST8 V . TaYLOB, £1931] N. E. L. R. 
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not be set up as an answer to a claim under 
the bills* — McCall Bros., Ltd. v. Har- 
grhavbb, [1932] 2 K. B. 423 ; 101 L. J* K. B. 
733 ; 147 L. T. 257 ; 48 T. L. R. 450 ; 76 Sol. 
Jo. 433. 

665. Add. Annotations: — Consd. McDonald v . 
Nash, [1924 i A, 0. 625. Retd. Lickb&rrow 
v. Mason (1793), 6 Bast, 20, n. 

667a. .] — Re Gooch, Ex p. Judd, No. 2096a, 

post 

567b. McDonald (Gerald) A Oo. v . Nash 

A Oo., No. 2096b, poet 

567c. No drawee — Name of wrong drawee inserted 
— Alteration with consent of drawer.] — M. 
drew two documents in the form of bills of 
exchange, but addressed to no one, for £1,000 
A £500, respectively, payable ninety days 
after date. Deft, was induced, by fraud, 
to sign a form of acceptance written across 
each document. M. then took the docu- 
ments to pltf. A requested him to get them 
discounted at his (pltf.’s) bank. Pltf., by 
mistake, inserted M.’s name as addressee on 
both documents, & took them to his bank, 
who, however, ultimately declined to dis- 
count them. M. then asked pltf. to discount 
them for him. Before doing so, pltf., in 
the presence of, A with the consent of M., 
crossed out M.’s name as addressee & sub- 
stituted that of deft. Pltf., as bond fide 
holder for value without notice of any fraud, 
subsequently presented the documents to the 
deft., who refused to pay: — Held: (1) the 
insertion of deft.’s name as addressee was 
within sect. 20 of 1882 Act, A made the 
documents good bills of exchange on which 
deft, could be sued ; (2) there was no material 
alteration within sect. 64 of that Act ; (3) if 
the documents were not good bills of ex- 
change, they were promissory notes on which 
deft, could be sued by a bond fide holder for 
value without notice. — H ashldine v. Win- 
stanlhy, [1936] 2 K. B. 101; [1936] 1 

All B. R. 137 ; 105 L. J. K. B. 391 ; 154 
L. T. 406 ; 80 Sol. Jo. 206. 

568a. Effect of 1882 Act, s. 12.]— F., a 

financier, L., a distiller, D. A M., a firm of 
ihipbrokers, A one A. were minded to load 
a ship with a cargo of whisky to be carried 
across the Atlantic A sold in the U.8. or at 
some point from which it could easily be 
smuggled into the U.S., in violation of the 
iaws of that country. D. A M. entered into 
a contract to buy a steamer for £2,565 ; F. 
advanced £256 as a deposit on the purchase. 
On Oct. 26, 1927, an agreement was entered 
into between F.. L. A D. A M., whereby L. 
agreed to sell to D. A M. 7,500 cases of whisky 
at 27s. 6d. a case free on board at Leith or 
Glasgow to be delivered ex warehouse not 
later than Nov. 26. D. A M. were to take 
delivery on board a vessel of a regular line 
of steamers. Payment was to be made by a 
bill for £5,500 drawn by F., accepted by A. 
A indorsed to L., A a second bill for £4,812 
accepted by A. & D. 4c M., both bills to be 
payable ninety days from Nov. 26, A to be 
drawn A accepted on Oct. 26 A handed to L. 


to hold as security until he should hand the 
shipping documents or delivery order from 
bond x>n or before Nov. 26. L. agreed to 
lend D. A M. £2,500 (£1,000 at 8 per cent, per 
annum A £1,500 at 40 per cent, per annum 
interest) for the purchase of the steamer, 
the loan to be secured by a first mtge. on the 
steamer. F. agreed to lend D. A M. £1,000 
at 40 per cent .per annum interest to be secured 
by a second mtge. on the steamer. D. A M. 
agreed to insure the steamer for £1,000 
against all risks including seizure or con- 
fiscation A £2,500 against marine risks A 
deliver to L. cover notes for £1,500 A £1,000 
A to F. a cover note for £1,000. F. A L. 
agreed jointly to underwrite the insurance 
for £1,000 against confiscation at a figure to 
be agreed in the event of the ordinary market 
rate exceeding thirty guineas per cent. 
D. & M. agreed to provido £1,600, the 
estimated balance required for the equip- 
ment of the steamer for the voyage. In 
intended pursuance of the agreement two 
documents undated, A purporting to be bills 
of exchange, though written upon unstamped 
paper, were sent to L. ; both were headed 
“ London ” ; one was drawn by F., accepted 
by A., A indorsed by F., A was for £5,500, 
payable ninety days after date ; the other 
not signed by any one as drawer 5 it was 
accepted by A. A by D. A M., A was for 
£4,812 payable ninety days after date. 
Delay having occurred in naming a liner to 
take delivery of the whisky A in equipping 
the steamer for the adventure, L. gave to 
D. A M. a delivery order addressed to the 
keepers of the bonded warehouse where the 
whisky was in store. D. A M. immediately 
pledged the whisky for £500. F. hearing 
of this paid off the loan A took a transfer of 
the delivery order. The so-called bills of 
exchange for £5,500 A £4,812 were Bent to L., 
who was at Lausanne. He struck out 
“ London " A substituted “ Lausanne," added 
Dec. 3 as the date of each, A signed his name 
as the drawer of the second, A stamped them 
both as foreign bills: — Held: (1) the so- 
called bill for £5,500, being drawn, accepted 
A indorsed in this country on unstamped 
paper, was void by Stamp Act, 1891 (c. 39), 
88. 2, 37 (2), 38 (1) ; (2) the so-called bill for 
£4,812 though valid in other respects, as a 
foreign bill, notwithstanding 1882 Act, s. 64, 
was Invalidated by L. having added a date 
not in accordance with the contract, A was 
not protected by 1882 Act, s. 12* — Foster v. 
Driscoll, Lindsay v. Attfield, Lindsay v. 
Driscoll, [1929] l K. B. 470 ; 98 L. J. K. B. 
282 ; 140 L. T. 479 ; 45 T. L. R. 185, 0. A. 

Annotation : — Ab to (2) Diftd. Koch v. Dicks, [1933] 1 K. B. 

¥ 307. 

577a. .] — Where a bill of exchange on 

duly stamped paper is presented for signature 
to the acceptor by the drawer, A the former 
signs at the request of the latter with know- 
ledge that the drawer intends to convert tho 
document into a bill of exchange A negotiate 
it as such, it is immaterial, as against a holder 
in due course, whether the document was in 
blank or fully filled in when presented to the 


PART VII. SECT. 1. 

560 vt A? place of payment .) — 

Where Instead at handing over a note, 
applt. '• sotr. RIM In a place for pay- 


ment, 8c discounted it with rasp. 8c 
kept the money, 8c reep. filled in his own 
name as payee, A the note was not paid 
at maturity 8c no notice of dishonour 
was given to applt . : — Held : the eolr. 


had no authority to negotiate the note. 
8c reep. had no authority to fill in his 
name as payee. 8c he ootud not recover 
from applt. — K nust v. Abbot, Cl 928] 
N. Z. L. R. 1072.— N.Z. 
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drawer for signature. — D unn (M.), Ltd. v. 
Jefferson (1925), 69 Sol. Jo. 695, 725. 

584. Add. Annotation: — Refd. Guildford Trust v. 
Goss (1927), 186 L. T. 725. 

585. Add. Annotation: — Refd. Greenwood v. 
Martins Bank, Ltd. (1981), 47 T. L. B. 607. 

587. Add. Annotation : — Dbtd. Jones v. Waring & 
Gillow, [1926] A. 0. 670. 

588a. Particular purpose — Fraudulent use for 

another purpose.] — A cheque was signed 
in blank by one of the partners in a syndi- 
cate, in the belief that the stamp of the syndi- 
cate would be subsequently affixed & the 
cheque used for the ordinary business of the 
syndicate. It was made payable to another 
partner, A was indorsed by a third partner, 
who believed the same as the drawer, as well 
as by the payee. The payee, in fraud of the 


other two partners, did not affix the stamp 
of the syndicate A used the cheque for the 
purpose of raising a loan from money-lenders, 
for which he gave a promissory note binding 
him to repay an agreed sum by monthly 
instalments. When one of the instalments 
fell due, the cheque was tendered in payment 
& was dishonoured upon presentation, & 
the money-lenders then sued the drawer 4k 
the indorser : — Held : the drawer A in- 
dorser were liable on the cheque, as there had 
been nothing to put pltfs. on Inquiry whether 
a fraud was being perpetrated by the payee, 
& as both defts., when signing the document, 
had intended that the document should be 
negotiated as a cheque, the cheque could not 
be regarded as a document given in escrow. — 
Guildford Trust, Ltd. v. Goss (1927), 136 
L. T. 725 ; 43 T. L. R. 167. 


Part VIII.— Delivery. 


595. Add. Annotation : — Refd. McDonald v. Nash, 
11924] A. 0. 625 

596. Add. Annotation : — Refd. Lloyds Bank v. 
•Chartered Bank of India, etc. (1927), 44 
T. L. R. 166. 


643. Add. Annotation : — Expld & Dlstd. Jones v. 

Waring & Gillow, [1926] A. 0. 670. 

663. Add. Annotation : — Refd. British Russian 
Gazette & Trade Outlook, Ltd. v . Associated 
Newspapers, Ltd., Talbot v. Associated 
Newspapers, Ltd., [1933] 2 K. B. 616. 


Part IX. — Capacity and 

687. Add. Annotation : — Refd. Kreditbank Oassel 
G.m.b.H. v. Schenkers, [1926] 2 K. B. 450. 

691a. .] — Be Adansonia Fibre Co., 

Miles' Claim (1874), 9 Oh. App. 635 ; 43 
L. J. Ch. 732 ; 31 L. T. 9 ; 22 W. R. 889, 

L. JJ. 

Annotation : — Could. Yorkshire Banking Co. v. Beatson 
(1880), 5 0. P. D. 100. 

691b. ,] — Fleming v. McNair (1812), cited in 

3 Dow, at p. 229 ; 3 B. R. 1048, H. L. 

Annotations : — Gonid. Davison v. Robertson (1815), 3 Dow, 
818. N.P. Yorkshire Banking Go. v. Beatson (1860), 

A O. P. D. 109. 

692a. .] — In order to take a case out 

of the principle, that every partner in a 
mercantile or ordinary trading partnership 
is liable upon bills, drawn by a partner in 
the recognised trading business of the firm, 
for a transaction incident to the business of the 
firm, although such partner's name does not 


Authority of Parties. 

appear upon the face of the instrument, A 
although he be a sleeping & secret partner, 
it must be established that the holder of the 
bills knew, at the time he received them, 
that the transaction was a private contract 
not within the scope of the partnership. — 
Bunarsee Dabs v. Gholam Hossein (1870), 
13 Moo. Ind. App. 358 ; 20 E. R. 585, P. C. 

693a. .] — Sutton v. Gregory (1797)’ 

Peake, Add. Gas. 150 ; 170 B. R. 226, N. P’ 

694a. .] — If one partner draw or 

indorse a bill in the partnership name, it 
will primd facie bind the firm, although passed 
by the partner to a separate creditor In dis- 
charge of his own debt, unless there be evi- 
dence of covin between such separate debtor 
& creditor, or at least of the want of authority 
either express or to be implied, in the debtor 
partner to give the joint security of the firm 


PART VIII. BE0T. 8, SUB-SECT. 1. 

598 11. .] — Extrinsic evidence it 

always admissible to show delivery in 
escrow. — I mperial Bank r. Hsiaz, 
Imperial Bank e. Hundt, [1930] 1 
D. L. R. 339 64 O. L. R. 452. — CAN. 

PART VIII. SECT. 4, SUB-SECT. 1.— A. 

611 vili. .] — Oral evidence Is not 

admissible to show an agreement con- 
temporaneous with the making of a 
note that the liability of the maker is 
contingent on the happening of tome 
event. — Ruthenian Farmers Ele- 
vator Co. v. Gniaxdoskl (1999) 8 
W. W. JL 19 j 68 D. L. R. 656 : 39 
Man. L. ft 822. — CAN. 

611 lx. .] — McNeill v. Stewart, 

[1921] 1D.L.B. 607; 3U.P.R. 58l! 
— - CAN. 


628 1. Until death of maker .] — 

Bonham v. Bonham (1920), 48 O. L. R. 
434 ; 57 D. L. R. 459 ; 19 O. W. N. 
268.— CAN. 


637 hr. .] — Evidence of alleged 

conditions attached to the payment of 
a promissory note. e.g. payment ont of 
a particular fund, is not admissible, as 
it would vary the terms of the written 
document. — Gdooisbero v. Weber, 
[1924] 1 D. L. R. 335 ; 1 W. W. R. 
137 ; 18 Sask. L. R. 6.— CAN. 


688 i. Excluding liability if goods 
refected.] — An notion by payee against 
the maker of a promissory note given 
for the price of goods was dismissed, 
on the ground that deft, had exercised, 
as under a contemporaneous onu 
agreement he was entitled to do, the 
right of rejecting ft returning the 

■ 6 


goods. — N ational Manufacturing 
C o. v. Stepa, [1922] 1 W. W. R. 814 ; 
65 D. L. R. 284 ; 17 Alta. L. R. 398.— 
CAN. * 

PART IX. SECT. 1. 
o I. — ■ — Knowledge of i 


In an action on a promissory note it Is 
enough to show that the acceptor had 
such knowledge as to put him on 
inquiry as to the maker’s mental incom- 
petency. — Grant v. Imperial Trubt, 
[1935] 3D.L.B. 660.— CAN. 

o It. .1 — McNab 9. Imperial 

Trust Co., [1985] 4 D. L. R. 570. — 
CAN. 


[1W 


PART a BIOT. S. 

, 96) L .] — Pope ». Fraser, 

I 3 W. W. XL 764.— CAN. 
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for his separate debt. — R idley v. Taylor 
(1810), 18 Bast, 175 ; 104 B. R. 836. 
Annotation* Consd. Frankland v. M* Gusty (1830), 1 
Knapp. 874 ; Re Acraman, Ex p. Bushell (1844). 3 Mont. 
D. & De G. 615. Distd. Leverson v, Lane (1862). 13 
O. B. N. S. 878. Held. Lloyd v. Ashby (1826), 2 O. k P. 
138 ; Wlntle «. Orowther (1831), 1 Or. 6c J. 316 ; Re 
Blohee, Ex p. Darlington District Joint Stock Banking Oo. 
(1865), 34 L. J. Bey. 10. 


694b. .] — Bills drawn by one 

partner for a separate debt in the partnership 
name cannot be recovered upon as against 
the firm, unless pltf. can prove either a direct 
assent from the other partners, or circum- 
stances from which such assent might have 
been reasonably presumed. — Frankland v. 
M'Gusty (1830), 1 Knapp, 274 ; 12 B. R. 
324, P. 0. 

Annotation a : — Oonsd. Re Wardley & Hodson, Ex p. Thorpe 
^1838)^2 16. Refd. Leverson c. Lane (1862), 13 


694o. Note made for self Sc partner — Partner 

bound.] — Lane v. Williams (1692), 2 Vera. 
277 ; 23 B. R. 779 ; subsequent proceedings 
(1693), 2 Vem. 292. 

Annotations : — Consd. Devaynee v. Noble, Sleeoh*B Case 
(1816), 1 Mer. 539. Refd. Bank of Australasia v. Breillat 
(1847), 6 Moo. P. 0. 0. 162. 

694d. .] — Smith v. Jerves Sc 

Baily (1727), 2 Ld. Raym. 1484 ; 92 B. R. 
464 ; sub nom. Smith v. Baily, 11 Mod. Rep. 
401. 


695a. With addition of partnership 

name — Firm bound.] — Galway (Lord) v. 
Matthew Sc Smithson (1808), 1 Camp. 403 ; 
170 B. R. 1000, N. P. ; subsequent proceed- 
ings, sub nom . Gallway (Lord) v. Mathew 
Sc Smithson, 10 Bast, 264. 

Annotations : — Consd. Booth v. Quin 8fc J annoy (1819), 
7 Price, 193. Apld. Re Clarke, Ex p. Buckler (1844), 3 
L. T. O. S. 284. 

696a. .] — In an action against partners 

on a bill of exchange, it is no legal objection 
that the bill has been drawn or indorsed by 
one in his own name only. The liability 
of the parties may be collected from their 
course of business Sc other circumstances, 
showing that the partner who drew or indorsed 
had authority to bind the partnership by that 
mode of drawing or indorsing. Nor is it 
sufficient for the other partners to show that, 
in the particular instance, the partner who 
drew or indorsed the bill in question violated 
his private instructions in so doing. — 
South Carolina Bank v. Case (1828), 8 
B. Sc O. 427 ; 2 Man. Sc Ry. K. B. 459 ; 108 
B. R. 1101 ; sub nom . South Carolina Bank 
v. Case, Beckett v. Same, Dan. & LI. 103 ; 
6 L. J. O. 8. K. B. 364. 


Annotations : — Expld. Smith v. Craven (1831), 1 Or. 8c J. 
600. Dbtd. Nicholson v. Ricketts (1860), 2 E. Sc E. 497. 
Cossd. Re Adansonia Fibre Co., Miles* Claim (1874), 9 
9 Oh. App. 636 ; Yorkshire Banking Oo. v. Beatson (1880), 
6 0. P. D. 109. Bald. Vere v. Ashby (1829), 10 B. Sc 6. 
988 ; Beckham t>. Knight (1838), 4 Bing. N. C. 243 ; 
Trueman v. Loder (1840), 11 Ad. Sc El. 689. 


698a. After dissolution.] — A bill drawn 

Sc accepted after dissolution of partnership, 
though dated before, does not bind the 
retiring partner. — Wright v. Pulham (1816), 
2 Chit. 121 ; sub nom . Wrightson v. Pullan, 
1 Stark. 375 ; 171 B. R. 501. 


701a* .] — A bill, though drawn on 

a partnership. Sc accepted by one of the 
partners, if for a separate debt of one of them, 


shall not bind the partnership, if the party 
knew the consideration of the bill. AlUer, 
if in the hands of a bond fide indorsee without 
notice. — W ells p. Masterman (1799), 2 
Bsp. 731; 170 B. R. 512, N. P. 


Annotations : — Reid. Leverson e. Lane (1862 
278 ; Ellston v. Deacon (1866), L. R. 2 C. 


13 O. B. N. S. 

>. 20 . 


701b. .] — A partnership accept- 

ance, given in discharge of the several debt of 
one of two partners, cannot be proved against 
the joint estate, by a person who took it in 
discharge of such several debt, though it was 
left for acceptance at the house of business 
of the partnership, Sc thence returned 
accepted, unless the holder makes out that 
it was accepted in the partnership name, 
with the knowledge Sc assent of the other 
partner . — Re O’Neill, Ex p. Goulding 
(1829), 8 L. J. O. S. Oh. 19, L. 0. 


Annotations : — Refd. Leverson v. Lane (1862), 13 O. B. N. 8. 
278 ; Re Riches & Marshall's Trust Deed, Exp* Darlington, 
etc.. Banking Co. (1865), 4 De G. J. Sc Bm. 581. 


702a. Bill not addressed to partnership 

address.] — Deft., a cheesemonger at A., 
carried on at W. the hosiery trade in partner- 
ship with 0., but in his own name. 0. 
accepted, in the name of deft., a bill of 
exchange drawn for goods supplied to the 
partnership, Sc which was addressed to deft, 
at A . : — Held : the acceptance was binding 
on deft., although the bill waB not addressed 
to the place where the partnership business 
was carried on. — Stephens v . Reynolds 
. (1860), 5 H. Sc N. 513 ; 29 L. J. Bx. 278 ; 
2 L. T. 222 ; 157 B. R. 1283 ; subsequent 
proceedings, 2 F. Sc F. 147. 


Annotations : — Oonid. Yorkshire Banking Oo. v. Beatson (1). 
Leeds & County Banking Co. r. Same (1879), 4 O. P. D. 
204. Refd. Yorkshire Banking Oo. v . Beatson (1880), 5 
O. P. D. 109. 

709a. Not for partnership purposes — 

Firm not bound.] — Sheppard v. Dry (1840), 
cited in Byles on Bills, 18th ed., p. 56, n. (1). 


713a. For private debt — Firm not 

bound.] — A rden v . Sharpe Sc Gilson (1797), 
2 Bsp. 524 ; 170 B. R. 442, N. P. 

713b. .] — Ridley v. Taylor, No. 

694a, ante . 


713c. Bill or note Indorsed by partner in own 

name.] — South Carolina Bank v. Case, 
No. 696a, ante . 


722. Add. Annotation : — Refd. Underwood v. Bank 
of Liverpool, Underwood v. Barclays Bank, 
[1924] IK. B. 775. 


726. Add. Annotations: — Consd. Algemeene 

Bankvereeniging v. Langton (1935), 40 Com. 
Cas. 247. Refd. Greenwood v. Martins Bank, 
Ltd. (1931), 47 T. L. R. 607. 

734. Add. Annotations : — Distd. Goldman v. Cox 
* (1924), 40 T. L. R. 744. Refd. Jones v. 

Waring Sc Gillow, [1926] A. 0. 670. 


737. Add. Annotation : — Refd. Jones v. Waring Sc 
Gillow, [1926] A. 0. 670. 


738. Add. Annotation : — Refd. Banco de Portugal 
v. Wateriow Sc Sons, Ltd. (1931), 100 L. J. 
K. B. 465. 

746. Add. Annotations : — Consd. Goldman v. Cox 
(1924), 40 T. L. R. 423; Reckitt v. Barnett, 
Pembroke Sc Slater, [1928] 2 K. B. 244. Refd* 


PART DC. SECT. 3. 

k L .] — The maker of a 

promissory note whose signature is 


forged is not liable to the holder, when 
the latter has notified him that pay- 
ment is demanded Sc he has not replied 
to the holder, who had suffered no 

7 


prejudice.— I ndustrial Acceptance 
Cobpn. v. Lunenbero Outtitono Co., 
[1934] 9 D. L. R. 558.— CAN. 
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Underwood v. Bank of Liverpool, Underwood 
v. Barclays Bank, [1924) 1 K 3. 775; 
Australian Bank of Commeroe v. Perel, [1926] 
A. 0. 787 $ Jones v. Waring A Gillow, [1920] 
A. 0. 070 ; Fenton Textile Assocn. v. Thomas 
(1029), 45 T. L. B. 264 ; Lloyds Bank v. 
Chartered Bank of India, Australia So China, 
[1929] 1 K. B. 40; Banco de Portugal 
v. Waterlow So Sons, Ltd. (1931), 100 L. J. 
K. B. 465 ; Midland Bank, Ltd. v. Reckitt 
(1932), 48 T. L* B. 271 ; Slingsby v. District 
Bank, Ltd. (1931), 48 T. lTr. 114 ; Lloyds 
Bank, Ltd. v. Savory So Co. (1932), 49 

t. i>. r. lie. 

765. Add. Annotations: — Consd. Underwood v. 
Bank of Liverpool, Underwood v. Barclays 
Bank, [1924] 1 K. B. 775; Reckitt v. Barnett, 
Pembroke So Slater, [1928], 2 E. B. 244. 

757. Add. Annotations : — Consd. Be Cleadon Trust 
Ltd., [1939] Ch. 280. Hefd. Underwood v. 
Bank of Liverpool, Underwood v. Barclays 
Bank, [1924] 1 K. B. 775 ; Liggett (Liver- 
pool) v . Barclays Bank, [1927] 137 L. T. 443 ; 
Lloyds Bank v. Chartered Bank of India, 
Australia & China (1928), 97 L. J. K. B. 009. 

759. Add. Annotation : — Retd. Reckitt v. Barnett, 
« Pembroke So Slater, [1928] 2 K. B. 244. 

708 a, '* Directors 99 added after signa- 

tures — Acceptance by company — Drawer re- 
quiring Indorsement by directors.] — A bill of 
exchange addressed to a limited co. was 
accepted in the following form : “ Accepted 
payable at the W. Bank — A.B. So O.D., 
directors — Fashions Fair Exhibition, Ltd.” 
The drawer when sending the bill to the co. 
for acceptance stated in his letter that as a 
condition of his doing the work for which the 
bill was drawn he should require it to be 
indorsed by the directors as well as accepted 
by the co. Accordingly the same two 
directors signed the bill also on the back, 
“ Fashions Fair Exhibition, Ltd. A.B. & 
O.D., directors,” So one of them when return- 
ing the accepted bill drew attention in his 
letter to the fact that it was “ duly indorsed 
by two directors of the co. as requested by 
you.” In an action against A.B. So O.D. 
as indorsers of the bill: — Held : (1) they 


ware personally liable, upon the ground that 
if the indorsement was to be treated as that 
of the oo. it gave no greater validity to the 
bill than was already contained in the 
acceptance, So therefore under 1882 Act, 
s. 20 (2), the construction that it was the 
personal indorsement of deft*. was to be 
adopted ; (2) even if the indorsement stood 
by itself, as defts.’ signature did not in terms 
say that they were signing on behalf of the co., 
the addition to their names of the word 
“ directors ” must be treated as a word of 
description only So not as excluding their 
liability; (3) the ct. were entitled to look 
at the surrounding circumstances under 
which the bill was signed, including the letters 
which passed between the parties on the 
subject of the indorsement, from which it 
was to be inferred that defts. by indorsing 
intended to guarantee the payment of the 
bill. — Elliott v. Bax-Ironside, [1925] 2 
E. B. 301 ; 94 L. J. E. B. 807 $ 138 L. T. 
024 ; 41 T. L. R. 031, O. A 


Annotations : — Am tod) Oonid. Kettle v. Donator Sc Wakefield 
4 (1927), 43 T. L. R. 770. As to (2) Consd. Britannia Elebtric 
Lamp Works, Ltd. v. Mandler & Co., & Mandler, [1939]. 
• 2 K. B. 129. 


708b. “ Receiver 99 added after signa- 

ture.] — Pltf., who had been appointed re- 
ceiver on behalf of the debenture-holders of a 
oo., sued defts. as acceptors of bills of ex- 
change, which were signed by “ R., Receiver, 
F. Ltd.” as drawer. They had been acoepted 
in respect of goods supplied by the co. to 
defts., So pltf. had stated that it must be 
“ clearly understood that I am in no way 
accepting any liability or responsibility what- 
ever in respect of the orders themselves” : — 
Held : (1) the above were not " surrounding 
circumstances ” from which the intention of 
the parties oould be inferred, So such intention 
must be gathered from the terms of the docu- 
ment alone ; (2) the words “ Receiver, F. Ltd.” 
were words of description only, So the bills did 
not purport to have been drawn on behalf of 
the co. ; (3) pltf. was entitled to recover 
against defts. upon the bills. — Kettle v. 
Dunstee So Wakefield (1927), 138 L. T. 
158; 43 T. L. R. 770. 


Part X. — Consideration. 


772. Add. Annotations: — As to (1) Refd. Jones v. 
Waring So Gillow, {1920] A. O. 070; Be 
Outhbert, Ex p. Monnoyer British Construc- 
tion Co. v. Trustees, [1930] 1 All E. R. 342. 


773. Add . Annotations : — Refd. Robinson v. Marsh, 
[1921] 2 E. B. 640 ; Sutters v. Briggs, [1922] 
1 A. C. 1 ; Re Farrow’s Bank, [1923] 1 Oh. 
41. 


PART IX. SECT. 5. 

768 va, “President" dt 

“Mgr” added after eignaturss.) — Held : 
the individual defts. were personally 
liable on the note. — Loozka e. Ruthe- 
nian Farmers* Oo -operative Oo., 
Lm, £1922] 2 W. W. R. 782 : 6$ 
D. L. R. 685 i 82 Man. L. R. 1$7.~ 
GAN. 

788 vb. "Pres.” dt 

“Secy.” added after signatures .) — 
Whether those st gmw g a promissory 
note signed it m officials of a limited oo. 
or as individuals, is a question of intent. 
Sc the Intent must be gathered from 
the face of the document itself, 6c 
where, on a series of notes made to 
the same person at one time, a 
robber stamp containing, tbs name of 
the oo. Sc two lines was Impressed on 


the notes Sc the signers signed on the 
two lines Sc added the words “ Pres.” 
Sc “ Seay.” after their signatures Sc 
were in fact the president 6c secretary 
of the oo. respectively : — Held : the 
notes were made by the co. — Schaffer 
«. Tubby, Smith Sc. Oo., Ltd., [1924] 
1 D. L. R. 468 ; 1 W. W. R. 213.— GAN. 

768 to. “Director" dt 

“ Secretary ” added after signatures. ] — A 
promissory note was granted in the fol- 
lowing terms : " Pour months after date 
we promise tp pay. . . [O. D.] Director, 
[E. P.J Secretary. The Fraserburgh 
Empire Ltd.” The body of the note 
Sc the words appended to the signatures 
had all been written by the same per- 
son, not one of the signatories, before 
signature Hstd : the two signatories 
were personally liable. — B bibtwb v. 

8 


HBNDEBBOK, txoafi] 8. a 643.— SOOT. 

768 v d. — “ Managing 

Proprietor ” added after signature .] — 
A suit wee brought on three hundls run- 
ning in the following form : “ 66 days 
after date I promise to pay S. 0. Jr., 
or order the sum of R/s 600, only 
tor value ^ reoefved^tooaa^ Qdp ied) 

No. f M the oriyMnoiffiS 

on these hundls was G. v. A. who had 
signed them Sc not any alleged firm 
passing under the name of G. Sc B. 
Friends, Sc the words ^-n^sjug Pro 
prietor, etc., ware merely added ee a 
description of his occupation Sc buti- 


itjr&ar 
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797. Add, Annotation: — Refd. Portoftno Tank 
Steamer Owners v. Berlin Derunaptha (1934), 
39 Com. Gas. 330. 

801. Add. Annotation : — Reid. Sutters v. Briggs, 
[1922] 1 A. 0. 1. 

802. Add. Annotation: — Reid. Potefiakhoff v. 
Teakle, [1938] 3 All B. R. 686. 

808. Add. Annotations :—D ditd. Burrell v. Leven 
(1926), 42 T. L. R. 407 ; Richardson v. Mon- 
orieffe (1926), 43 T. L. R. 32 ; Poteliakhoff v. 
Teakle, [1938] 3 All E. R. 686. Consd. 
Burden v. Harris, [1937] 4 All E. R. 559. 
Reid. Robinson v. Marsh, [1921] 2 K. B. 
640 ; Sutters v. Briggs, [1922] 1 A. O. 1 ; 
Eldridge & Morris v. Taylor, [1931] 2 K. B. 
416 ; Bartlam v. Evans, [1936] 1 K. B. 202 ; 
Norreys v. Zeffert, [1939] 2 All E. R. 187. 
823. Add. Annotation: — Reid. Stott u. Shaw & 
Lee, [1928] 2 K. B. 26. 

826a. •] — Mascakbnhas v. Mercantile Bank 

of India, Ltd., Da Silva v. Mercantile 
Bane of India, Ltd., No. 843a, post. 

833. Add. Annotation: — Refd. Wyatt v. Kreg- 
linger & Femau, [1933] 1 K. B. 793. 

837. Add. Annotation: — Refd. Sutters v. Briggs, 
[1922] 1 A. 0. 1. 

843a. Fraudulent pledge ol debentures — Surrender 
lor renewal — Rights ol pledgee.] — A man, 
entrusted with certain debenture securities 
for the purpose of collecting the interest on 
behalf of the owners, by means of forged 
endorsements pledged all the debentures 


with his bankers to secure his own indebted- 
ness. Later the debentures, which con- 
stituted negotiable instruments, were sur- 
rendered by the bank to the issuing authority, 
who exchanged them for new debentures of 
the same total value. All the new instru- 
ments were issued directly to & in the 
name of the surrendering bank, 8c clear 
of all previous endorsements. The original 
securities were then cancelled & retained 
by the makers. Later the said bank at the 
request of the pledgor of the securities en- 
dorsed the new instruments over to another 
bank, the present respondents, to whom he 
had transferred his loan account. On a 
claim by the owners of the original deben- 
tures, the present applts., for the delivery 
to them or the new instruments by resp. 
bank : — Held : there was nothing in the 
circumstances of the transaction to put reaps, 
on inquiry. The issue by the makers of the 
“ renewal ” debentures constituted in effect 
a new contract between them & the first 
bank, 8c, resp. bank being the holders in due 
course of those instruments, applts. had no 
right of action against them. The M re- 
newals ” were in form & in substance new 
& independent obligations in substitution for 
those under the surrendered instruments. — 
Mascakbnhas v. Mercantile Bane of 
India, Ltd., Da Silva v. Mercantile Bank 
of India, Ltd. (1931), 47 T. L. R. 611, P. 0. 


PART X. SECT. 1, SUB-SECT. 8. 

705 1. Forbearance to sue — Surety .) — 
Held : the giving of a note to avoid suit 
oontituted deft, a principal debtor. & 
his equities os a surety were gone. — 
Alliance Trust Oo. v. Johnson, 
[1920] 2W.W.R. 800 ; 15 Alta. L. R. 
479.— CAN. 

79t U. Note given by vice- 

president of company <t wife.] — Delta., 
husband Sc wire, were respectively 
vice-president Sc president of a oo. 
which was indebted to pltf. oo. Sc was 
unable to make payment. Defts. 
made a joint Sc several promissory note 
in favour of pltf. oo., payable on de- 
mand. for the amount of the debtor 
oo.’a indebtedness. This was done at 
the solicitation of K., a representative 
of pltf. co., who said that he would 
not sue “ them " so long as they 
showed a disposition to pay : — Held : 
by “ them ” K. meant the debtor oo. ; 
forbearance to sue upon the demand 
note was a sufficient consideration for 
the giving of it ; Sc the wife deft, was 
liable upon it. — Cities Service Oil 
Oo. v. Rubel, [19311 2 D. L. R. 183 ; 
66 O. L. R. 475.— GAN. 


795 liL- 


- Husband — Note given by 


wife.) — Forbearance to press for pay- 
ment or extension of credit is valuable 
consideration for a promissory note 
given by the debtor's wife to the 
creditor.— Victor v. Gallen, [1937] 2 
D. L. R. 99 ; 11 M. P. R. 155.— CAN. 

795 Iv. .] — The for- 

bearance (which may be implied) & 
extension of time by a creditor Is 
sufficient consideration for a demand 
note signed by a wife to secure the 
creditor of her husband. — M oMuroht 
v . Harper, [1937] 2 D. L. R. 774.— 
CAN. 

PART X. SECT. 1. SUB-SECT. 4. 

qL 1 • ■■■ .1 — Held .* the for- 

bearance or extension of time limited 
for the balance of payments which R. 
obtained by the giving of the note was 
valuable consideration within ^ the 
meaning of common law of England 
or under sect. 53 of Bills of Exchange 
AotTR-S. C., 1927. — He Rose, H utchi- 


son v . Royal I nst it u tion for 
Advancement of Learning, [1932] 
S. a R. 57 ; [1931] 4 D. L. R. 689.— 
CAN. 

st. Extension of credit J — Fuller Sc 
Oo. v . Holland (N. S.) (1910), 9 
E. L. R. 110.— CAN. 


PART X. SECT. 1, SUB-SECT. 5. 

■v. Sale of improvements by quit- 
claim deed.) — Dube v. Morneault 
(1920), 48 N. B. R. 200 ; 65 D. L. R. 
512.— CAN. 

sx. Giving creOtt .) — In an action 
upon promissory notes made by defts. 
husband Sc wire, in favour of pltfs. 
wholesale merchants, it appeared that 
in Mar. 1921, the wife deft, who had 
been carrying Qn a retail business, 
made an assignment under the Bkpcy. 
Act, Sc shortly afterwards made a 
proposed to compound her debts at 
35 oents in the dollar, to be paid in ten 
equal monthly instalments. The com- 
position was duly approved by the ot. 
Pltfs. were among the creditors. The 
debtor did not complete the com- 
position payments within the times 
proposed. Sc the final payment was not 
made until Aug. 1923. After the 
composition was approved, the debtor 
continued to do business. Sc made some 
purchases from pltfs. In Sept. 1922, 
the debtor proposed to buy a large 
quantity from pltfs; on credit, but 
pltfs. refused to give credit for the 
quantity desired unless defts. would 
make some settlement of the old debt, 
i.e. the unpaid balance of pltfs.' com- 
pound claim. Defts. thereupon signed 
the promissory notes now sued upon, 
delivered them to pltfs.. Sc received a 
new supply of (pods upon the credit 
they desired : — Held : the notes were 
not made for the accommodation of 
pltfs. ; but. though representing a 
compromised debt, were in fact made 
in consideration of the giving of credit 
in respect of the new sale. Sc that was 
sufficient consideration to support the 
notes St to render defts. liable. — 
ORamandy Brothers, Ltd. v. Albert, 
[1928] 2 D. L. R. 677 : 62 0. L. R. 
105 ; 10 0. B. R. 82.— CAN. 


ty. Delivery up of void biU .) — 
Valuable consideration for a bill of 
exchange may oonslst in the delivery 
up of another bill whioh the person 
taking the former bill was entitled to 
keep, even though the bill delivered 
up was void. — R oyal Bank of Canada 
v. Grobb Sc W albridgb ( Alta. ), [1928] 
8 D. L. R. 93 : [1928] 2 W. W. R. 55.— 
CAN. 

sx. Credit given to third party.] — B„ 
having an unauthorised loan from 
applt. bank, of whioh he was a director, 
& wishing that it should cease to appear 
in the books, persuaded the first resp. 
to sign a promissory note for Rs. 20.000, 
dated Deo. 22, 1917, in favour of the 
bank : B. promised that he would 
himself pay the principal Sc interest. 
The note was credited by the bank to 
B., the first reap, receiving no part of 
the money. On Deo. 28, 1918, B. 
paid to the bank a sum out of whioh 
the bank allocated Rs. 908 to the pay- 
ment of the interest due upon the note. 
B. had notice of that allocation Sc 
adopted it in his own books. On 
Aug. 9, 1921. applt. bank sued the first 
resp. upon the note : — Held : the first 
resp. was liable on the. note. The 
giving of credit by the bank to B. was 
consideration. — National Bank of 
Upper India v. Bansidhar (1929), 
L. R. 57 Ind. App. 1, P. O. — IND. 

ft*. Note given for price of ear — To 
father of vendor — Father backing " 
son in business — Absence of con- 
sideration .] — McLean v. MoDougall, 
J1930] 1D.L.R. 713 j 1 M. P. R. 77.— 

PART X. SECT. 8. 

844 ii. .] — Canadian Bank of 

Commerce v. Colwell (1923), 56 
N. S. R. 347.-rOAN. 

PART X. SECT. 3. 

855 i. liability of accommodating 
party— -Not entitled to notice of dis- 
honour. } — Oodvjlle Co. v. Jordan, 
[1922] 1W.W.R. 1280 ; 63 D. L. R. 
694.— CAN. 

856 vi. Subsequent 

indorser not entitled to benefit of sol- 
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862. Add. Annotation: — Expld. Be Chetwynd’s 
Estate, Dunn’s Trust, Ltd. v. Brown, [1937] 
3 AU E. B. 630. 

868. Add, Annotation : — Consd. Jones v. Waring A 
Gillow, [1926] A. 0. 670. 

885. Add. Annotation : — Reid. Allen v. Royal 
Bank of Canada (1926), 41 T. L. B. 625. 

806a Under 1882 Act, s. 21 (2)— Payee.]— 

The original payee of a cheque is not a 
“ holder in due course ” within the above sect. 
— Jones (B. E.), Ltd. v. Waring & Gnxow, 
Ltd., [1926] A. 0. 670 ; 95 L. J. K. B. 913 ; 
135 L. T. 548 ; 42 T. L. B. 644 ; 70 Sol. Jo. 
756 ; 32 Com. Oas. 8, H. L. 

Annotation : — field. Lloyds Bank v. Chartered Bank of India, 
Australia A China, [1929] 1 K. B. 40. 

897. Add. Annotation : — Apprvd. Jones v. Waring 
A Gillow, [1926] A. O. 670. 


890. Add. Annotation: — Held. Jones v . Waring & 
Gillow, [1926] A. 0. 670. 

901. Add. Annotation : — Consd. Sutters v. Briggs, 
[1922] 1 A. O. 1. 

902. Add. Annotations : — Consd. Sutters v. Briggs, 
[1922] 1 A. O. 1. Held. Brown v. Swan 
(1921), 37 T. L. B. 787 ; Robinson v. Marsh, 
[1921] 2 K. B. 640. 

917. Add. Annotation* : — Consd. Auchteroni v. 
Midland Bank, [1928] 2 K. B. 294 ? Beckitt 
v. Barnett, Pembroke A Slater, [1928] 2 
K. B. 244. 

922. Add. Annotation: — Consd. Beckitt v. Barnett, 
Pembroke A Slater, [1928] 2 K. B. 244. 

935. Add. Annotation : — Retd. Humphrey A Den- 
man v. Kavanagh (1925), 41 T. L. B. 378. 

942. Add. Annotation: — Reid. Sutters v. Briggs, 
[1922] 1 A. O. 1. 


lateral security.) — Smith v. Fralick 
(1866), 6 Gr. 612.— CAN. 

sb. Right of accommodating party— 
To cue — On warehouse receipt indorsed 
by accommodated party.) — Held: pltf. 
could not reoover, for there was no 
debt contracted at the time of the 
indorsement.— CoUkbubn v. Sylvester 
(1877), 1 A. R. 471.— CAN. 

sd. Evidence .) — Lernrr v. Franco- 
Canadian Import Co., Ltd. (1934), 7 
M. P.*R. 489.— CAN. 


PART X. SECT. 6. 

896 hr. .) — Union Bank 

op Canada v. Antoniou, (1921) 1 
W. W. R. 649 ; 66 D. L. A. 338 ; 61 
S. O. R. 268.— CAN. 

896 v. .1 — Wkiokkb c. 

Mortimer, [1922] 2 W. W. R. 726 ; 
16 Sask. L. R. 436.— CAN. 

896 vi. 0 — Allahabad 

Bank, Ltd., Lahore v. Rattan Ohand 
Ohawla (1927), I. L. R. 8 Lah. 702.— 
1ND. 

897 vi. .] — Gunnb, Ltd. 

v. Ware, (19241 1 D. L. R. 877 ; 61 
N. B. R. 292.— CAN. 

897 vii. .] — Marshall v. 

Rogers, (1924) 1 D.LR. 888.— GAN. 

897 vlll. .J — The original 

payee of a cheque is not a holder in 
due course. — Johnson v. Johnson, 
[19281 2 D. L. R. 631, 912 ; [19281 
1 W. W. R. 774 : [1928] 2 W. W. R. 
63 ; 23 Alta. L. R. 388.^-OAN. 

907 1. ** Complete db regular on face 
of it " — Instrument signed in blank .1 — 
A party who knows that a note has 
been signed in blank & negotiated to 
him before being filled out is not a 
holder in due course. — Savard v. 
Tremblay (1929), Q. R. 34 K. B. 468. 
—CAN. 

918 til. -a- .1 — Pltf. purchased 

a 1916 model motor-truck from G. A 
oaah payment was made on aooount & 
iromlaaory notes given for the balance. 
J. assigned the agreement A notes 
to delta, tor valuable consideration, of 
which pltf. had due notice. Later pltf. 
found the truck was a 1918 model but 
continued to use it. He then brought 
an action for cancellation of the notes : 
— Held : delta, were holders of the 
note* in due course St had discharged 
any omit for the fraudulent conduct 
of G. of which they had no notioe. — 
Fraser v. McGregor, Johnston Sc 
Thomas, Ltd. (1922), 31 B. 0. R. 806. 
—CAN. 

918 tv. .] — Banx of 

Australasia v. C u rt is , [1927] N* Z. 
L. R. 247.— N.Z. 

916 vi. — .} — In order for a 

person to whom a bill or note is 
negotiated to be affected with notice 
of a defect In the title of the person 
negotiating it he must have knowledge 
of the foots or a suspicion of some- 


& 


thing wrong combined with a wilful 
neglect of the means of knowledge. — 
Royal Bank or Canada v. Grobe & 
Walbridge (Alta!). [1928] 3 D. L. R. 
93 ; [1928] 2 W. W. 66.— GAN. 

916 vii. — — .1 — Promissory 

notes for 11,000 & 12,000 were en- 
dorsed by delta, respectively for the 
accommodation of a oo. which was a 
customer of pltf. bank, pursuant to an 
arrangement made at a conference 
between the manager of the co., one 
of defts.. Sc the local manager of pltf. 
bank, whereby the proceeds of the 
notes, when endorsed, were to be 
applied in reduction of a balance due 
by the oo. upon a purchase of land, & 
that the notes should not be used until 
.the oo. had raised a sum of 81,000 to 
make up the sum of 84,000 to be paid 
upon the land purchase. Defts. en- 
dorsed the notes upon these con- 
ditions. The notes were not dis- 
counted by pltf. bank, but were 
pledged to the bank by the co. as 
collateral security for advances made 
to the oo. The oo. never raised the 
81,000 necessary to complete the pay- 
ment of 84,000 : — Held : the local 
manager of the bank had full notice & 
knowledge of the arrangement, 8c when 
he aooepted the notes as pledge he was 
not acting in good faith & pltf. bank 
was therefore not a holder in due 
oourse. — Imperial Bank v. Heibz, 
Imperial Bank v. Hundt, [1930] l 
D. L. R. 339 ; 64 O. L. R. 462.— GAN. 

n (p. 140) 1. Notice that trans- 

feror not entitled to transfer. ] — Defts . 
entered into a hire-purchase agree- 
ment with the H. Oo. In respect of a 
motor oar, 8t gave promissory notes as 
collateral security, but not in payment 
of the instalments payable thereunder. 
It was a term of the hire-purchase 
agreement, that defts. should be en- 
titled to determine the hiring by return- 
ing the oar to the H. Oo. &, thereupon, 
the H. Co. was obliged to surrender all 
promissory notes given by defts., & 
not then due. Pltf., in oourse of an 
arrangement for financing the H. Co.'s 
transactions, paid the H. Co. an agreed 
prioe for the oar, 8c the H. Co. indorsed 
deft/s promissory notes 8c delivered 
them to pltf. Thereafter, defts. pro- 
posed, in ueu of the instalments, to pay 
£160 at onoe. Sc the residue of the con- 
sideration in a single deferred payment. 
The H. Oo. sought to retire the pro- 
missory notes hud by the pltf., bub as 
the parties oould not agree as to the 
rebate for payment in anticipation of 
the due dates, nothing eventuated. 
The H. Co., however, aooepted the 
£160, Sc later, the balanoe of the con- 
sideration, from defts., 8c met eaoh 
note held by pltf. as it feu due, until it 
went into liquidation. Pltf/s repre- 
sentative was aware, in another 
capacity, of what had occurred b e twee n 
the other parties, Pltf. having brought 

10 


an action against defts. on the pro- 
missory notes still held by it : — Held : 
it was a part of the bargain between 
defte. 8c the H. Co. that the pro- 
missory notes should not be dis- 
counted; of this pltf. was aware; 
pltf. was not a holder in due oourse, 8c 
oould not reoover. — Automobile Fi- 
nance Co. of Australia v. Hender- 
son (1930), 23 Tas. L. R. 9.— AUS. 


g (p. 141) I. .1 — Imperial 

Bank v. Heibz, Imperial Bank v. 
Hundt, [1930] 1 D. L. R. 339 ; 64 
O. L. R. 462.— CAN. 


k (p. 141) i. Private arrangement 

between parties — Not expressed on face of 
instrument.) — An open letter of credit 
was granted to W., trader, on the 
guarantee of T. 8c M., merchants, upon 
an agreement, not expressed in the 
letter, that W. should buy produce Sc 
consign bills of lading Sc policy of insur- 
ance endorsed to T. 8c M., as security. 
W., in fraud 8C violation of their agree- 
ment, drew bills under the letter, 8c 
indorsed for value to the Merchants. 
Bank of Halifax, who had no notloe of 
the above agreement: — Held: a 
negotiable instrument is not to be 
affected by any private arrangement 
which the parties to it do not choose 
to put upon the faoe of the document. 
If it were lntended to limit W. in the 
use of the letter of credit as between 
him 8c the world at large, to a use for 
mercantile purposes connected with the 
purchase of the produce, it would have 
been very easy to have expressed on 
the faoe of the letter of credit .that it 
was to be aooepted if presented accom- 
panied by bills of lading 8c policy of 
insurance. — Merchants Bank of 
Halifax- v. Winter (1898), 8 Nfld. 
L. R. 30. — NFLD. 


PART X. SECT. 6, SUB-SECT. 2.— A. 

940 1. Smuggling.) — W allbridge e. 
Follett (1846), 2 U. 0. R. 280.— GAN. 


940 il. .] — The seller of smuggled 

goods cannot oollect a note given for 
the price thereof as such transaction is 
oontrary to publlo policy* — Beaulieu 
v. Ourllett (1936), 66 O. O* O. 355. — 
GAN. 

942 I. Gaming — OambHng in grain 
stores.]— Promissory note unenforce- 
able. — Bank of Toronto v. Sweeney, 
Bank of Toronto v. Oogebanr, Bank 
of Toronto v. Borys, [1927] 2 
W. W. R. 597 ; 21 Saak. L. R. 670.— 
GAN, 


942 11. Speculation.] — In an action 
brought by a grain brokerage oo. on 
promissory notes made by deft, in 
favour of pltf. Sc, alternatively, tor 
the return of money lent by pltf. to 
deft. : — Held : pltf. oould not reoover 
on the notes smoe deft, bad, to the 
knowledge of pltf., no intention of 
making or taking delivery of the grain 



VoL VL — Bills of Exchange. Cases 848—1058. 


948. Add. Annotation s: — DIstd. Soc. Anon, dee 
Grande Btabliseemente de Touquet Paris- 
PJage v . Baumgart (1927), 96 L. J. K. B. 789. 
Apld. Oarlton Hall Club v. Laurence, [1929] 
2 K. B. 153. Consd. Nihalchand Navalchand 
v. McMullan, [1934] 1 K. B. 171. 

945. Add. Annotations : — Retd. Haskell v. Hill, 
[1921] 3 K. B. 157 ; Humphery v . Wilson 
(1929), 141 L. T. 469. 

946a. Compounding felony.] — Guiborn v. Fel- 
lows (1717), 2 Eg. Oas. Abr. 160 ; 5 Vin. 
Abr. 408, pi. 20 ; 22 B. R. 136, L. 0. 

960. Add. Annotations : — Ref d. Robinson v . Marsh. 
[1921] 2 K. B. 640 ; Sutters v. Briggs, [1922] 
1 A. O. 1. 

964. Add. Annotation: — Apld. Greenberg v. 

Cooperstein, [1926] Ch. 657. 

971. Add. Annotation : — Reid. Sutters v. Briggs, 
[1922] 1 A. O. 1. 

991. Add. Annotation: — As to (1) Refd. Bell v. 

Lever Bros., Ltd. (1931), 146 L. T. 258. 

995. Add. Annotation: — Consd. Jones v. Waring 
& Gillow, [1926] A. O. 670. 

1033. Add. Annotations: — Folld. Low v. Fry 
(1935), 152 L. T. 585. Refd. Bernard v. 
Williams (1928), 139 L. T. 22. 

1083a. .] — By an agreement entered 

into orally between the parties pltf. agreed 
to sell a house for £800 to deft., who thereupon 


handed to pltf. a cheque made payable to 
him for £450 as part purchase price. There 
was no memorandum or note of the agree- 
ment in writing to satisfy the terms of 
sect. 40 of the Law of Property Act, 1925 
(c. 20), s. 40. Subsequently, deft, re- 
pudiated the agreement A stopped the cheque, 
which was dishonoured. Pltf. sued deft, on 
the cheque. There was no evidence that pltf. 
had not always remained able & willing to 
convey the property to deft. : — Held : pltf. 
could recover on the cheque. — Low v. Fry 
(1935), 162 L. T. 585 ; 51 T. L. R. 322. 

1087. Annotations : — Delete “ Barwick v. S. £. A 
0. Ry. Cos., [1920] 2 K. B. 887 ; Bombay A 
Persia Steam Navigation Co. v . Mac Lay, 
[1920] 3 K. B. 402$ Markwald v. A.-G., 
[1920] 1 Oh. 348.” 

Add. Annotations : — Refd. Maclaine v. Ecoott 
(1924), 132 L. T. 173 ; Greenwood v . Martin’s 
Bank, Ltd. (1932), 48 T. L. R. 601. 

1038. Add. Annotations : — Refd. The Penelope, 
[1928] P. 180 ; Lever Bros., Ltd. v. Bell, 
[1931] 1 K. B. 567. 

1052. Add. Annotations : — Refd. Robinson v. Marsh, 
[1921] 2 K. B. 640; Churchill A Sim v. 
Goddard, [1937] 1 K. B. 92. 

1053. Add. Annotations : — DIstd. Guildford Trust 
v. Pohl & Maritch (1928), 72 Sol. Jo. 171. 
Refd. Blay v. Pollard A Morris, [1930] 1 K. B. 
628. 


in the transactions in question, A, 
therefore, the moneys for which the 
notes were given were advanced by 
pltf. for a purpose whioh was illegal 
under sect. 231 of the Criminal Code, 
A which had been carried out either 
wholly or to a substantial degree ; nor 
could pltf. recover (except as to 
$1,350) on the alternative claim for 
moneys advanced, since (with the 
exception of the $1,350 whioh was 
advanced for other purposes) the 
moneys were advanced for said illegal 

E urpose. — P rudential Exchange Co., 
iTD. v. Edwards, [19381 1 W. W. R. 
22; 1 D. L. R. 218; revsd ., [1939] 1 
D. L. It. 465; 71 Can. O. C. 145; 8 
F. L. J. (Can.) 211.— CAN. 

946 ill. 

Higgins, U9271 
1 W. W. R. 772 
CAN. 


.1 — Mao Williams v. 
2D.L. R. 781 ; [1927] 
; 36 Man. L. R. 458.— 


946 iv. J— Promissory note un- 
enforceable. The fact that the magis- 
trate consented to the withdrawal of 
the charge is immaterial. — B ecker v. 
Bachman (Alta.), [1927] 2 D. L. R. 
1144 ; [1927] 2 W. W. R. 32.— CAN. 

1 !. .1— Moneys dne on a pro- 

missory note executed in considera- 
tion of the balanoe of the security 
deposit for the lease of a house taken 
for immoral purposes cannot be re- 
covered by suit. — Kalikumari Baish- 
nabi v. Manomohinee Baishnabi 
(1935), I. L. R. 63 Cal. 445.— IND. 
m. Read now “ 946a I." 
n i. Transaction in breach of licensing 
ate*.} — Held : pltfs. could not recover 
on bills of exchange given in payment 
for intorioaUiig liquors sold by their 
agent in a local option district. — 
Wilson Co. v. Mayflower Bottling 
Oo. (N. S.) (1918), 13 E. L. R. 489 ; 
14 D. L. R. 711.— CAN. 


n il. .] — Held: there was no 

legal consideration for the cheque on 

wti(s»k Tvtfr# mmaS Mr h. n/mlH nnt 



PART X. SECT. 6 , SUB-SECT. 2. — B. 

968 If. .] — M. drew a 

cheque, croseed "not negotiable/’ Sc 


payable to D. or order, A delivered it 
to D. in payment of money won from 
him by D. under a wagering contract. 
D. indorsed the cheque to R. but upon 
presentment to M. for payment it was 
dishonoured : — Held : the cheque 
having been given for a consideration 
whioh by virtue of Gaming & Betting 
Act. 1912, was not illegal but merely 
void, D. had acquired a good title to it, 
A therefore that R. was entitled to 
recover its value from M. — Roberts 
v. Malouf (1929), 29 S. R. N. S. W. 
179 ; 46 N. S. W. W. N. 61.— AUS. 

s i. .] — A promissory note 

given to a creditor In order to procure 
his consent to an assignment in contra- 
vention of Act 32, 1916, s. 141 ( b ), la 
not by reason of that fact alone void 
in the hands of a person not a party to 
it, who, subsequently to the illegality, 
gives value for it in good faith. — 
Valayathan v. Five Roses Tea A 
Coffee Works (1931), 52 N. L. R. 
143.— S. AF. 

sb. Amount recoverable.] — Where the 
consideration for a promissory note as 
between the maker A payee was 
illegal A Judgment is recovered thereon 
against the maker by a holder in due 
course who took it from the payee as 
collateral security for a debt, the 
amount of the Judgment should be 
limited to the amount of the transferees* 
present indebtedness, to the holder. 
The same result follows even though 
the original transaction was not Illegal, 
where the maker has already paid the 
amount of the note to the payee. — 
Royal Bank of Canada v. Grobb A 
Walbridge (Alta.). [19281 3 D. L. R. 
93 ; [19281 2 W W. R. 55.— CAN. 

PART X. SECT. 7. 

993 v. Assignment by 

vendor of rights under contract to third 
party — Property in goods never passing 
in purchaser .] — Monti cello State 
Bank v. Killoran, [19201 3 W. W. R. 
542.— CAN. 

PART X. SECT. 8, SUB-SECT. 1. 

s L Verbal agreement that note 

to be operative only on happening of 

u 


specified event.] — Dennis v. Ivey A 
Boyoh, [19201 3 W. W. R. 744.— CAN. 

s II. Note given to show fictitious 

assets — Estoppel of maker.] — Hay v. 
Allen, £1921] 1 W. W. R. 83.— CAN. 

s iU. .1 — Klotz v. Jouan, [19251 

3 D. L. R. 105.— CAN. 

s Iv. .] — Devlin v. Moore's 

Milib Creamery, Ltd. (N. B.), [1927] 
3 D. L. R. 479.— CAN. 

PART X. SECT. 8, SUB-SECT. 2. 

1040 II. .J— The 

maker of a poBt-dated oheqne the con- 
sideration for whioh has failed A pay- 
ment of whioh he has stopped. Is liable 
thereon to a bank whioh in good faith 
A without knowledge of the facts 
has before its date received it by in- 
dorsement from the payee A given 
credit therefor to the payee. — U nion 
Bank of Canada v. Tattkrsall, 
[1020] 2 W. W. R. 497 ; 52 D. L. R. 
407 ; 15 Alta. L. R. 350.— CAN. 

q (p. 164) i. With- 

drawid of retainer.}- The rulethat partial 
failure of consideration for a promissory 
note is a defence pro tanto , as against an 
immediate party, only when the amount 
of the note referable to such partial 
failure is ascertained A liquidated, was 
applied herein to an action on a note 
given a solr. on being retained to con- 
duct the defence to a charge which was 
withdrawn before the date set for 
trial, but with respect to whioh the 
solr. prepared for trial. — Kraubs v. 
Luciuk, [19281 1 D. R» 1132 ; 
[1928] 1 W. W. R. 184 ; 22 Saek. L. R. 
374.— CAN. 

PART X. SECT. 9. SUB-SECT. 1. 

•d. General rule.] — In an action 
against the maker of a promissory note 
by an alleged holder in dim course 
deft, has the right to plead fraud of the 
payee.— abbuthnot v. Campbell, 
119801 2 W. W. R. 275.— CAN. 

1063 ill. .1 — Royal Bank 

v. Wannamaker (Ont.), [1929] 4 
D. L. R. 999.— CAN. 
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1054. Add. Annotation : — Retd. Jones v. Waring 
A Gillow, [1926] A. O. 670. 

1054a. .] — Gutldfobd Trust, 

Ltd. v. Pohl A Mabitch (1928), 72 Sol. Jo. 
171. 

1086a* .] — Where in an action tor the pay- 

ment of a sum alleged to be due to pltf . upon 
a promissory note deft, pleaded that there 
was no consideration for the note s — Held : 
(1) inadequacy of consideration affords no 
relevant answer to a demand upon a pro- 
missory note; (2) it is not for the ct. to 


inquire into the adequacy of the considera- 
tion for the note, but to consider whether 
or not there had or had not been any con- 
sideration given; (8) the burden of proof 
that no consideration had been given was on 
deft. — Adib el Hinnawi v. Yacoub Fahmi 
Abu el Huda el Faruqi, [1986] 1 AU E. R. 
688, P. 0. 

1098. Add. Annotation: — Refd. Allen v. Royal 
Bank of Canada (1925), 41 T. L. R. 625. 

1182. Add, Annotation : — Refd. Robinson v. Marsh, 
[1921] 2 K. B. 640. 


Part XI. — Negotiation and Transfer 


1155. Add. Annotation : — As to (2) Consd. Austrian 
Property Administrator v. Russian Bank for 
Foreign Trade (1931), 47 T. L. R. 650. 

1161. Add. Annotation : — Refd. Sutters v. Briggs, 
[1922] 1 A. 0. 1. 

1168. Add. Annotation : — Refd. McDonald v. Nash, 
[1924] A. 0. 625. 

1169; Add. Annotation: — Refd. North & South 
* Insurance Corpn., Ltd. v. National Pro- 
vincial Bank, Ltd., [1930] 1 K. B. 328. 


1178. Add. Annotation : — Refd. Sutters v. Briggs, 
[1922] 1 A. 0. 1. 

1188. Add. Annotation : — Refd. Jenkins v. Jenkins, 
[1928] 2 K. B. 501. 

1189. Add. Annotation: — Dbtd. Mascarenhas v. 
* Mercantile Bank of India, Ltd., Da Silva v. 

Mercantile Bank of India, Ltd. (1931), 47 
’ T. L. R. 011. 

1190. Add. Annotation : — Refd. Robinson v. Marsh, 
[1921] 2 K. B. 040. 


1059 xv. .] — Where notee were 

null! ties for fraud, 8c the signer was no* 
estopped by any negligence on her 

8 art: — Held: the third party, al- 
though a holder in due course, had no 
right to recover from her. — D unshea 
v. Kbstevbn, (1922] N. Z. L. B. 1082. 
— -*i N.Z. 

1059 xvi. .1 — Where there was 

a defect in the payee’s title, of which 
the indorsee had notice: — Held: he 
was not entitled to recover. — Dar- 
Rook v. Burns (1927), 48 N. L. B. 
320.— S. AP. 

1069 xvii. .] — MoTavish t>- 

Cotswold School District, [1931 J 3 
W. W. B. 623.— CAN. 

PART X. SECT. 9, SUB-SECT. 8. 

1078 I. Husband dr wife.] — 

Fryers & Oo., Ltd. v. Qtbxvbs (N. B.), 
(19271 4 D. L. B. 1077.— CAN. 

PART X. SECT. 10L SUB-SECT. 1. 

1098 i. Add •• varied, [1917] 1 W. W. 
B. 1177. M 

st. Question for jury.] — Pltf. sued 
upon two promissory notes made by 
deft, to L. 8c transferred, after maturity, 
8c not for value, to pltf. They were 
renewals for the balance unpaid of a 
previous note from deft, to L. There 
was conflicting evidenoe as to the 
reason 8c consideration for giving the 
original note. L. asserted that the 
note was given for the amount owing 
to him by deft, on a loan. Deft, 
asserted that the note was tor L.'s 
accommodation: that the loan from 
L m asserted by L. to have been made 
to deft., had in fact been made to one 
B., that subsequently L. wanted the 
money, R. could not then gay, that 


deft, nave ’ the note, for 

amount as that owing by R., to enable 
L. to raise money, but received no 
consideration, that it was agreed that 
deft, was not to be called upon to pay 
the note or any renewals, sc that the 
note or any renewals would not be 
negotiated after maturity. The trial 
Judge withdrew the case from the Jury : 
— Held : there the questions whether 
the note was given simply fog L.*s 
accommodation or lu consideration of 
a debt due by deft, or by B., 8c whether 
there was an agreement, as alleged by 
deft., that the note should not he 
negotiated after maturity, should have 



decision in Jones (R. E.) t Ltd. v. Waring 
dr Gillow, *No. 896a. — Oox 8c Walsh 
v . Burton, [1983] N. Z. L. B. 249.— 
N.Z. 


hofder < 


PART XI. SECT. 4. 

185)1. .1— To be the 

der of a promissory note 8c entitled 
to sue on it in his own name, pltf. 
must be either the payee or the 
Indorsee in possession of the note. — 
Barney v. Lauzon, [1923] 2 W. W. B. 
19.— CAN. 


m (p. 188) i. Assign- 

ment to evade counterclaim.] — Deft, 
made a note in favour of C., who lost 
it. O. made an assignment of it to J, 
in order that J. might bring an action 
thereon 8c so prevent deft, bringing a 
counterclaim against O. Just before 
trial the note was found 8c indorsed 
to J. : — Held : C. must be joined as pltf., 
& deft, allowed ot bring in his counter- 
claim. — Jones & Oolquhoun v. Finch 
(1922), 66 D. L. B. 822.— CAN. 


m (p. 188) ii. Indorse- 

ment in consideration of advances — 
Advances repaid .] — Held: an action 
might be brought either In the name of 
the indorser or colder. — Clow v. Doull, 
[1920] iW.W.E, 1060.— CAN. 

m (p. 188)111. “ On account , 

of ” payee.)— An Indorsement was not 
struck out 8c action was brought on the 
note In the name of the payee. At the 
trial the Judge allowed pltf. to amend 
by adding the Indorsee as oo-pltf* deft, 
having objected that pltf. had no right 
of action: 8c Judgment was given 
tor the indorsee, but costa were given 
deft, against the payee, the original 
pltf. Deft, appealed on .the grounds 
that no amendment should have been 
allowed, 8c pltf. was not entitled to 
Judgment. Appeal dismissed. — J ace- 
son Machines, Ltd. v. Miohaluok, 
[1922] SW.W.8. 572 : 67 D. L. B. 
182 ; 15 Sask. lu B. 467.— CAN. 

d (p. 189) I. — Payee of chegw.br 
Belcher v. Dixon, (1928) N. Z. L. R. 
278.— N.Z. 


sk. Whether holder affected by grounds 
for making accommodation note, h— A 
holder in due course is not affected by 
a promise that an accommodation note 
will be returned when the purchase Is 
oompleted contained in a letter to the 
maker. — Verigin v. Deboc mmwv, 
[1938] 8 D. L. B. 354.— OAK. 
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Vol. VL— Bills of Exxtoam* Oases llM-lSM*. 


1106* Add. Annotation .* — As to (2) Consd. Repub- 
lic* de Guatemala v. Nunez* [1027] 1 K. B. 
060. 

1248. Add. Annotations : — Oonsd. Re Gooch, Ex p. 
Judd, [1021] 2 K. B. 503 ; McCall Bros., 
Ltd. v. Hargreaves (1032), 48 T. L. R. 450. 
Retd. McDonald v. Nash, [1024] A. 0. 625. 

1250. Add, Annotations : — Apld. Re Gooch, Ex p. 
Judd, [1021] 2 K. B. 503. Apprvd. McDonald 
v. Nash, [1024] A. C. 625. Apld. National 
Sales Corpn., Ltd. v. Bernard!, Bemardi v. 
National Sales Oorpn., Ltd., [1031] 2 E. B. 
188. Retd. McCall Bros., Ltd. v. Hargreaves 
(1032), 48 T. L. R. 450. 

1254a. .] — A testator gave a promissory 

note to G., saying he wished to provide other- 
wise than by will, for pltf. & afterwards made 
his will, appointing G., with others, his exor., 
So to whom, after payment of legacies, he 
bequeathed a moiety of his personal estate. 
G. naving made some payments on account 
to the pltf. afterwards denied her title : — 
Held : he was a trustee of the note for pltf. — 
Lloyd v. Chunk (1860), 2 Giff. 441 ; 3 L. T. 
366 ; 6 Jur. N. S. 1365 ; 66 E. R. 184. 

Annotation : — Expld. Re Whitaker (1889). 42 Oh. D. 119. 

1203a. By crossing “ not negotiable.”] — A bill was 
drawn by the Irish Casing Co., Ltd., payable 
three months after date “ to the order of the 
Irish Casing Co., Ltd., only ” for £500, So 
was crossed “ Not negotiable.” Defts. were 
the drawees & acceptors of the bill. The 
drawers indorsed the bill to pltfs. for value, 
&, when the bill was dishonoured by non- 
payment, pltfs. sued defts. for the amount 
of the bill So interest. Pltfs. admitted that 
the Irish Casing Co., Ltd., at the date when 
the bill became due, was indebted to defts. 
in a sum exceeding the amount of the bill. 

Lewis, J. held that the crossing “ Not 
negotiable ” So the word “ only ” in the body 
of the bill sufficiently prohibited transfer 
so as to render the bill not negotiable within 
sect. 8 (1) & that pltfs. could not recover. 
On appeal by pltfs. : — Held : the bill was 


drawn by the Irish Casing Co., Ltd., So 
accepted by defts. on the basis that it was a 
not negotiable instrument, So was therefore 
not capable of being transferred to pltfs. 
in such a manner as to constitute them the 
holders of the bill so as to entitle them to sue 
upon it. The words “ pay to the order of 
the Irish Casing Co. only ” could be given 
effect to by limiting them to a case where the 
order was merely for money to be paid to 
some one as agent for the Irish Casing Co. A 
no more. The bill was limited as to its effect 
to the drawers So drawees of the bill. Pltfs. 
were therefore not entitled to sue on the bill 
as holders for value. — Hibernian Bank, Ltd. 
v. GbrsiN So Hanson, [1939] 1 K* B. 483 ; 
[1939] 1 All E. R. 166 ; 108 L. J. K. B. 214 ; 
160 L. T. 233 ; 55 T. L. R. 347 ; 83 Sol. Jo. 
113 ; 44 Com. Cas. 115, 0. A. 

1306. Add. Annotation: — Held. Re Wethered, 
Ex p . Salaman, [1926] Oh.167. 

1312. Add. Annotation : — Consd. Importers Co. 
v. Westminster Bank, [1927] 1 K. B. 869. 

1314a. Rubber stamp — Various names — Intention 
of indorser.] — Thomas Cook So Son, Ltd., 
carried on a tourist So tioket business, So 
Thomas Cook So Son (Bankers), Ltd., an 
allied but quite separate co., carried on a 
money-changing business in the same room. 
An employee of pltf. co., having in his 
possession in the course of his employment 
certain cheques drawn in favour of pltf. co., 
obtained that co.’s indorsement upon them, 
wrote above the indorsement “ Pay to the 
order of Messrs. Thos. Cook So Son, Ltd.” 
So gave the cheques to Thomas Cook So Son 
(Bankers), Ltd., in exchange for foreign 
currency. The cheques were then further 
indorsed by Thomas Cook So Son (Bankers), 
Ltd., by means of a rubber stamp “ per pro 
Thos. Cook So Son. per pro Thos. Cook So 
Son, Ltd. per pro Thos. Cook So Son 
(Bankers), Ltd.” So countersigned in the 
usual way. In an action for conversion of 
the cheques, pltf. co. contended that either 
Thomas Cook So Son, Ltd., was liable because 


PART XI. SECT. 0. 

• I. Bank selling assets to 

another bank .] — Where one bank sells 
lte assets to another bank under Bank 
Aot, 88. 99 to 111, So the agreement for 
sale has been approved by the Governor 
in Council, the purchasing bank may 
sne in Its own name in respect of a 
promissory note, part of the assets 
acquired, notwithstanding that the 
note has not been indorsed by the 
selling bank as required by Bills of 
Exchange Act. — Bank of Montreal 
«. Irvine & Feinstein, [1924 J 8 
D. L. R. 752 ; 2 W. W. R. 1047. — GAN. 

PART XI. SECT. 16, SUB-SECT. 1. 

•g. “ Indorsed ” written opposite 
signature.] — A promissory note was 
signed by W. So M. on the face of the 
note So opposite M.*s signature the 
word 44 Indorsed ** was written by a 
salesman in the service of pltf. oo., to 
which the note was made payable : — 
Held : M. did not sign the note with 
the intention of indorsing it, but as 
maker, though as between him So W. 
only as a surety. Sc the word 44 in- 
dorsed 44 was merely a memorandum 
intended to show that M. was a 


O*. W. N. $86.^— GAN. 
sh. 44 1 hereby assign the 


payable under the within note .”] — Bank 
of Nova Sootia v. Philpott, [1930] 4 
D. L. R. 148 ; 2 W. W. R. 128 ; 24 

5. L. R. 473.— CAN. 

PART XL SECT. 15, SUB-SECT. 2. 

k I. Of company .] — If a co. 

authorises that its bank may accept for 
deposit cheques 44 purporting to be 
indorsed by any one director or the 
secretary or treasurer, 4 * an indorse- 
ment is good which is made by one 
who is a director So secretary though 
he does not purport to sign as director 
or secretary. — union Bank of Canada 
e. Tattbbball, [1920] 2 W. W. R. 
497 ; 62 D. L/R. 407 i 16 Alta. L. R. 
860.— CAM. 

k 11. .] — Brecht s. Hbf- 

FBL, [19281 3 D. L. R. 40 ; 2W.W.R. 
1186.— CAN. 

k III. .1 — Imperial Bank 

of Canada v. Dennis, [1925] 3 D. L. R. 
488 ; 67 0. L. R. 203.— CAN. 

k Iv. — — .] — Fidelity Trust 

Co. e. Terminal Land Sc Investment 

06. (Ont.), [1927] 4D.L.R. 532.— CAN. 
sj. Member of syndicate.] — An In* 

domement by one of the members of a 
syndicate, carrying on the business of 
travelling a stallion, in the syndicate's 
name of a promissory note made pay- 
able to the syndicate or its order: — 
Held: to be a valid indorsement. — 
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Riley e. Rekd, [1925] 2 D. L. R. 737 ; 
[1925] 2 W. W. R. 286 ; 19 Saak. L. R. 
360.— CAN. 

PART XI. SECT. 16, SUB-SECT. 3.— A. 

1811 1. Must be written on instrument 
— Writing on face of note.] — Where the 
intention of all parties is that a signa- 
ture is for the purpose of indorsement, 
it makes no difference where the 
signature is placed. — Simonin v. 
PHIUON, [1922] 2 W. W. R. 1280 ; 66 
D. L. R. 673.— CAN. 

sk. Allonge.] — Before finding 

that a sheet of paper is an allonge to a 
promissory note, the ot. should 
scrutinise the evidence Sc material 
with the greatest care. Sc the evidence 
In favour of suoh a finding should be 
ot the strongest character. — Barney 
v. Lauzon, [19231 3 D. L. R. 140; 
2 W. W. R. 19.— CAN. 

1818 !. Must be signed — Name mis- 
spelt — In cheque — Name properly spelt 
in indorsement .J — Although the word 
44 limited ’* be omitted from a payee 
oo. *s in a cheque, there being no 

doubt of the oo. being the Intended 
payee, an indorsement of the cheque is 
effective by the proper signature of 
the payee on the back of it.— U nion 
Bank of Canada e. Tattmuiall, 
1920] 2 W. W. R. 497 : 69 D. L. R. 
407 ; 16 Alta. L. R. 850.— CAM. 



O&aea 1814ft— 1518a. English and Empire Digest Supplement. 


that oo. had converted the cheques & had 
not given value for them, or that Thomas 
Cook & Son (Bankers), Ltd., was liable 
because it gave value for the cheques when 
Thomas Cook & Son, Ltd., in whose favour 
they were indorsed, had not indorsed them : — 
Held : when pltf. co.’s employee wrote the 
words “ Pay to the order of Messrs. Thos. 
Cook & Son, Ltd.” he intended the cheques 
to jpass to Thomas Cook & Son (Bankers), 
Ltd., in exchange for the foreign currency, 
& although he misdescribed that co., the 
cheques were in law indorsed to that co. 
Thomas Cook & Son (Bankers), Ltd., had 
given value for the cheques & neither deft, 
co. was liable. — Bird & Co. (London), Ltd. 


v. Cook (Thomas) & Son, Ltd., & Cook 
(Thomas) & Son (Bankers), Ltd., [1937] 2 
A11B. R. 227 ; 156 L. T. 416. 

1318. Add. Annotation : — Held. Sutters v. Briggs, 
[1922] 1 A. 0. 1. 

1319. Add. Annotation : — Reid. Robinson v. Mid- 
land Bank (1925), 41 T. L. R. 402. 

1322. Add. Annotation : — Consd. Rekstin v. Severo 
Sibirsko Gosudarstvemnoe Akcionemoe 
Olschestro Komseverputj & Bank for Russian 
Trade, Ltd., [1933] 1 K. B. 47. 

1824. Add. Annotation : — Reid. Sutters v. Briggs, 
[1922] 1 A. C. 1. 

1834. Add. Annotation : — Consd. McDonald v. 
Nash, [1924] A. 0. 625. 


Part XII. — General Duties of Holder. 


1397. Add. Annotations : — Reid. Jaeger v. Jaeger 
Co. (1927), 44 R. P. 0. 437 ; Sassoon v. 
International Banking Corpn., [1927] A. C. 
711 ; Greenwood v. Martin’s Bank, Ltd. 
(1932), 48 T. L. R. 601. 

1407. Add. Annotation : — Held. Joachimson v. 
Swiss Bank Corpn., [1921] 3 K. B. 110. 

1459. Add. Annotation : — Held. Baines v. National 
Provincial Bank (1927), 96 L. J. K. B. 801. 

1461. Add. Annotation: — Refd. Baines v. National 
Provincial Bank (1927), 96 L. J. K. B. 801. 

1463. Add. Annotation : — Retd. Baines v. National 
Provincial Bank (1927), 96 L. J. K. B. 801. 

1477. After this case add 44 Bill accepted payable 
at bank — Presentment over counter — Validity.] 
— See Bankers, No. 600a, ante.” 

1518a. .] — Pltfs. claiming to be holders 

for value of the document hereinafter 
described, sued D. M. & Co., Ltd., & D. M. 
upon it. The face of the document was in 
this form : — 

£100 Sept. 23, 1937. 

2 months after date pay to our order the 
sum of £100 for value received. 


No signature of drawer or maker appeared, 
but across the document was written 
„ “ Accepted & payable at 2 Manville Road, 
Balham, S.W.17.” Then followed a rubber 
stamp “ D. M. & Co., Ltd. — [a gap}— 
Managing Director.” The gap was filled by 
the signature of D. M. On the back of the 
document was the signature of D. M. only. 
The document was never presented for pay- 
ment at the place indicated, & the judge 
found that presentment had not been waived. 
The co. did not defend the action : — Held : (1) 
the signature on the face of the document was 
the co.’s signature, & not D. M.’s $ (2) the 
endorsement was D. M.’s & not the co.’s, 
& Bills of Exchange Act, 1882, s. 20, could 
not apply, since no words were added to the 
signature ; (3) by virtue of Bills of Exchange 
Act, 1882, s. 87, the want of presentation 
at the named place of payment was fatal to 
pltfs.’ claim against D. M. as endorser ; 
(4) if the document were to be regarded as a 
promissory note made by the co., as the 
words pay to “ our ” order suggested, it 
was inchoate only & never became a negoti- 
able instrument, as the co. never signified 
its “ order ” by endorsement. 


PART XI. SECT. 15, SUB-SECT. S.— E. 

•L After advance made — Relation 
back.] — Held : the indorsement related 
baok to the time when the note was 
given & the money paid. — Canadian 
Bank of Commerce v. Colwell (1923), 
56 N. S. R. 347. — GAN. 

PART XI. SECT. 15, SUB-SECT. 4. 

1856 i. " Pay to order of M. 

Bank to credit of ” payee.} — Held : a 
restrictive indorsement, 6c the Indorsee 
6c holder is not entitled to recover from 
the maker, who has paid in good faith 
the amount of the note to the payee. — 
Merchants Bank of Canada v. 
Brett, “ 

L. R. 

CAN. 


T, 11998) 9 D. L. H. 964 s 82 Man. 
, 599 ; (1993] 1 W. W. R. 607.— 


r I. 


. .]- — O’Donoohdte 

• (1871), 19 Gr. 95.— CAN. 

t i. Right to make equitable 

assignment .) — A bill of exchange pay- 
able to the order of A. only 6s endorsed 
by A. payable to B. only, cannot he 
further negotiated by mere endorse- 
ment. Suon a case is one to which 
sect. 68 of Bills of Exchange Act, 1997, 
applies. But there may be an assign- 
ment of such a bill by B. under the 
rules governing the assignment of 


ohoses in action. — Dealers Finance 
Corpn., Ltd. v. Sedowick, 11932] 1 
D. L. R. 71 ; 2 W. W. R. 5$8 ; revsa ., 
[1931 J 1D.L.R. 1014 ; 1 W. W. R. 
164.— CAN. 

PART XI. SECT. 16. 

1866 ii a. .1— The right 

which the transferee for value of a hill 
has under Bills of Exchange Act, 
a. 61 (1), to have the endorsement of 
the transferor does not oblige the 
transferor to give an unqualified en- 
dorsement unless there 1 b some contract 
or equity which requires Mm to assume 
personal responsibility on the bill. — 
Scott v. Frrgubon, [19291 3 D. L. R. 
705 ; 2 W. W. R. 37 ; 23 S. L. R. 512. 
—CAN. 

PART XI. SECT. 17. 

1867 111. Apparent cancellation 

of indorsement. ] — Held : it is tor the 
holder to prove in order to establish 
his title by reason of Bills of Exchange 
Aot, ss. 148, 144, that the apparent 
cancellation was not intended to he one. 
— Royal Bank of Canada v. Allen, 
(1919) 3 W. W. R. 1068 ; 49 D. L. R 
572 ; 15 Alta. L. R. 171.— CAN. 
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PART XIL SECT 2, SUB -SECT, 1. 

h I. Cheque drawn on foreign 

trust company .] — A cheque drawn on a 
foreign trust oo. is a bill of exchange 
& must be presented for payment 
within a reasonable time after endorse- 
ment. — P rovincial Bank v. Belle- 
fleur, [1936] 1 D. L. R. 795.— CAN. 

1405 xiii. .] — Ram Sabcf v. 

Hardho Prasad (1927), I. L. R. 50 
All. 309.— IND. 


1405 xiv. .)— The liability of the 

maker of a promissory note depends 
upon presentment, if the note is pay- 
able on demand at a particular plaoe. — 
Corporation Sbouritobs, Ltd. v. 
Royal Bank, [1935] 2 D. L. R. 173. — 
CAN. 


PART XII. SECT. 8, SUB-SECT. 2.— 

A. (b). 

1432 iiL .1 — Cheque in drcnla- 

tion six months : — Held : an un- 
reasonable time & not recoverable. — 
Ballem v. Fried, [1993] 4 D. L R. 
1203.— CAN. 

1484 U. Cheque mislaid — Delay 

not causing damage.) — Held : the 
drawer was not discharged by the 
cheque not having been presented 
within a reasonable time. — Kino Sc 
Boyd v. Porter, [1925] N. 107.— IR. 
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Pltfs.’ claim against D. M. therefore failed. 
— Britannia Electric Lamp Works, Ltd. 
v . Handler & Co., Ltd. & Mandler, [1939] 
2 K. B. 129 ; [1939] 2 All E. R. 469 ; 108 
L. J. K. B. 823 ; 160 L. T. 687 ; 66 T. L. B. 666. 

1529. Add. Annotation : — Consd. Be British Trade 
Corpn., [1932] 2 Oh. 1. 

1581. For “ Saunderson v. Bowes ” read “ San- 
derson v. Bowes.” 

Add. Annotation : — Apld. Re British Trade 
Corpn., Ltd., [1932] 2 Oh. 1. 

1542. Add. Annotation: — Apld. Be British Trade 
Corpn., [1932] 2 Oh. 1. 

1546. Add. Annotation: — Apld. Be British Trade 
Corpn., Ltd., [1932] 2 Ch. 1. 

1548a. Bill treated as promissory 

note.] — On Mar. 23, 1920, the branch of the 
British Trade Corpn., Ltd., at Batoum, drew 
a document in the following form : “ At sight 
pay this sole exchange to the order of Mr. 
B. L. Mailoff the sum of one thousand pounds 
sterling value received which place to account 
No. 2.” The document was signed “ For the 
British Trade Corpn.” by the manager & 
accountant, & it was addressed at the foot 
“ To the British Trade Corpn., 13, Austin 
Friars, London, E.O.” By successive in- 
dorsements pltf. became the holder, & on 
Dec. 20, 1923, his agents presented the docu- 
ment at the London offices of the corpn. 
Payment was refused, as it was required that 
the indorsements should have a banker’s 
certification. On Nov. 23, 1926, a special 
resolution was passed for the voluntary 
winding up of the corpn. in connection with 


an amalgamation with the Anglo- Austrian 
Bank, Ltd. On Apr. 6, 1931, pltf. sought to 
prove in the winding up for £1,000 in respect 
of the dooument, but the liquidator rejected 
the proof on the ground that it was barred 
by the Statute of Limitations, as more than 
six years had elapsed since the date of the 
document before the winding-up resolution. 
The holder took out a summons claiming to 
have his proof admitted and he elected to 
treat the document as a promissory note : — 
Held : the document when treated as a pro- 
missory note did not need to be presented for 
payment in order to render the maker liable, 
because, in order that a place of payment 
should be specified 41 in the body ” of the 
note within sect. 87, sub-sect. 1, it must be 
embodied in the actual terms of the contract 
for payment. Time therefore began to run 
under the Statute of limitations as from the 
date of the document, & it was barred before 
the date of the winding-up resolution. — Re 
British Trade Corpn., Ltd., [1932] 2 Oh. 
1 ; 101 L. J. Ch. 273 ; 147 L. T. 46, 0. A. 

1549. Add. Annotation : — Apld. Re British Trade 
Corpn., Ltd., [1932] 2 Oh. 1. 

1581. Add. Annotation: — Retd. McCall Bros., 
Ltd. v. Hargreaves (1932), 48 T. L. B. 460. 

1638. Add. Annotation : — Refd. Smith v. Wood 
(1928), 139 L. T. 260. 

1715. Add. Annotations : — Refd. Brown v. Swan 
(1921), 37 T. L. B. 787 ; Savory & Co. v. 
Lloyds Bank, Ltd. (1932), 48 T.L. B. 344. 

1839. Add. Annotation : — Refd. James v . Smith, 
[1931] 2 K. B. 317, n. 


PART XII. SECT. 2, SUB-SECT. 7.— 
B. (»). 

1530 xxv. Acceleration 

of date of payment.) — (1) A promissory 
note In the body of It made payable 
at a particular place must be presented 
for payment there, before an action 
thereon is brought against the maker. 
(2) The foot that the date of payment 
has been accelerated by virtue of a 
collateral agreement does not render 

S resentment unnecessary. — M organ t>. 

haw, fl926] 1 D. L. R. 828 ; [1926] 
1 W. W. R. 483 ; 36 B. O. R. 454.— 
CAN. 

1630 xxvi. .] — Pre- 

sentation of promissory notes at the 
place of payment Is not necessary to 
make makers liable thereon. — 
SCHONEMEIER V. KING & JARDINE 
(1929), 50 B. O. R. 174.— CAN. 

1630 xxvii. .]— The 

fact that a promissory note made pay- 
able at a particular place has not been 
presented for payment before action 
brought thereon does not release the 
maker. — Evans v. Allan, [1938) 2 
W. W. R. 353.— CAN. 

PART XII. SECT. 2, SUB-SECT. 9. 

1563 11. Specified place having 

ceased to exist .) — Sparks e. Hamilton 
(1920), 47 O. L. R. 55 ; 17 O. W. N. 
427.— CAN. 

w I. Agreement for extension of 

lime .) — Newman v. Browne (W. R.) 
& Son, [1925) 1 D. L. R. 676 ; 56 
O. L. R. 148.— CAN. 

im. Payee without funds.] — Held: 
non-presentment of a cheque did not 
affeot the holder’s right to recover, there 
being evidence that the maker had not 
funds to meet it Sc no evidence of 
damage to him through non -present- 
ment. — C low e. Doull, [19201 l 
W. W. R. 1060.— CAN. 

•n. Not by waiver of notice of non- 
payment & protest .) — Rotal Bank of 
Canada «. MoNaughton, [1931] 3 
D.L.R. IBS.— CAN. 


PART XII. SECT. 2, SUB-SECT. 10. 

f 1. .) — G UNHOLLY V. EnGSTROM* 

[1924] 2 W. W. R. 382.— CAN. 

PART XII. BECT. 2. SUB-SECT. 11. 

pi. .) — Owing to the long period 

of time before presenting a note for 
payment, & in the absence of evidence 
of the ciroum stances under which it 
was given Sc Indorsed : — Held : the in- 
dorser was discharged. — Bank of 
Montreal v. McNeill & McNeill, 
[1924] 2 W. W. R. 165 ; 33 B. 0. R. 
263.— CAN. 

PART XII. SECT. 4, SUB-SECT. 1. 

1625 11. Surety for note signing 

below maker.) — Pltf. sued the two defts. 
on a promissory note, dated Deo. 1, 
1926, whereby they promised to pay 
pltf. or order 61,000 with interest at 

5 per oent. one year after date. Deft. 
R. signed the note as accommodation 
to deft. A., Sc pltf. knew this. A. did not 
defend. When the note fell due it was 
not presented to A. & no notice was 
given to R. that the note had not been 
paid. In Oot. 1928, the note not being 
paid. R. told pltf. he would not be 
surety any longer : — Held : it was of 
no consequence that R, signed not on 
the back of the note, nut on its face, 
beneath the name of A., & he was 
liable npon the note as an endorser. 

6 so was entitled to avail himself of 
the defences of non-presentation for 
payment. Sc non -receipt of notice of 
dishonour. — Kupferschmidt v. Am- 
MONTdT & Russwurm, [1931] 4 D. L. R. 
550; O. R. 678; affd., [1932] 4 
D. L. R. 720.— CAN, 

1625 ill. Notice of din- j 

honour must be given to an endorser, I 
although, from the position of his ! 
signature, he appears to be a maker. — 
Boisvert v. jLavalleb, [1935] 2 
D. L. R. 412.— CAN. 

so. To accommodation maker — Of 
promissory note.}— Held: he is not 
entitled to notice of dishonour, even 


though it be known to the payee that 
he is such a maker. — O odvillb Co. r. 
Jordan, [1022] 1 W. W. R. 1280 ; 03 
D. L. R. 694.— CAN. 

sq. .1 — An accommodation 

maker of a promissory note when sued 
ou the note by the payee cannot raise 
the defence that he was not given due 
notice of dishonour upon non-payment. 
— Fry v. Johnston & Griffith, [1932] 
4 D. L. R. 416 ; O. R. 607.— CAN. 

PART XII. SECT. 4, SUB-SECT. 6.— A. 


■g. By telephone .) — A telephone con- 
versation with a person representing 
himself to be the indorser. Sc not denied 
in evidenoe by the Indorser, is sufficient 
notice of dishonour. — N oyes Bros., 
Ltd. v. Oates, [1033] S. R. (Q.) 112.— 
AUS. 


PART XII. SECT. 4 SUB-SECT. 0.— B. 

sk. “ Deposited in any post office ** — 
Placed in rural mail box on gate.) — A 
notice of dishonour mailed in a rural 
mail box at pltf.'s gate to be collected 
by the rural mall carrier Sc delivered to 
the post office Is not “ deposited in any 
post office ” within Bills of Exchange 
Act, 1927, s. 103. — Trafton v. Grim- 
mer, [1930] 3 D. L. R. 879.— CAN. 

PART XII. SECT. 4. SUB-SECT. 6.— C. 

d i. — .) — A letter in the 

following terms : *’ We humbly demand 
from you £550, being amount owing 
on a promissory note made by K. Sc 
indorsed by yon to the O. Co., Sc of 
which we are the holders ” : — Held : 
a sufficient notice of dishonour. — 
Nees v . Butting, [1928] N. Z. L. R. 
209.— N.Z. 

18071. Name of indorser 

wrongly stated .] — Held: under Bills 
of Exchange Act, s. 106, notloe of dis- 
honour was dispensed with; — Brook Sc 
Patterson. Ltd. e. Cro ck ett, [1928] 
4 9.LR. 1204 ; 66 N. 8. B. 182.— CAN. 
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1 Ml. Add. Annotation : — Raid. The Hayle, 1 1877. Add. Annotation .‘—Reid. Moduli Bros., Ltd. 
[1928] P. 275. I v . Hargreaves (1932), 48 T. L. B. 450. 


Part XIII. — Liability of Parties. 

1988. Add. Annotation : — Retd. Re Wait, [1927] 

1 Oh. 600. 

1991. Add. AnnotaHon: — Consd. Auchteroni v. 

Midland Bank, [1928] 2 K. B. 294. 

1998. Add. Annotation : — Refd. Joachimson v. 

Swiss Bank Oorpn., [1921] 8 K. B. 110. 

1994. Add. AnnotaHon : — Consd. Re Swinburne, 

Sutton v. Featherley (1925), 70 Sol. Jo. 64. 

2004. Add. Annotation: — Refd. Akt. Dampskibs 
Steinstad v . Pearson (1927), 187 L. T. 633. 

2007a. Acceptance under mistake of fact.] — Ayres 
v. Moore, [1939] 4 All E. R. 351. 

2082a. .] — The acceptor supra pro- 

test of a bill of exchange, for the honour of 
the drawer, is, like the drawer himself, 
estopped from denying that the bill is a 
valid bill ; A, consequently, it is not com- 
petent to him to set up as a defence to an 
action against him by an indorsee, that the 
a fictitious person, & that he was 
of that fact at the time he accepted 
—Phillips v. Im. Truhn (1866), 18 
O.B. N. S. 094; 144 E. R. 017. 

2040a. .] — Dunn (M.), Ltd. v. Jeffer- 

son, No. 577a, ante. 

2049a. On hills drawn against eonflrmed credit— 

Bills not presented to bank.]— Applts., mer- 
chants at Calcutta, sold goods to merchants 
in London at c.i.f. price, payment by drafts 
against a confirmed credit, to be opened by 
the buyers, On shipment of the goods 


not liable for the amount to the payee. 
— Rands v. Hiram Walker, G. Sc W., 
Ltd., [1930] 4 D. L. R. 186; O. R. 
488.^-CAN. 

2068 ii. .1 — Lee e. Blake, 

[1924] 4 D. L. R. 869 ; 66 O. L. R. 
310. — CAN. 

PART XIII. SECT. 8, SUB-SECT. 2. 

sd. Unqualified signature — Intention.] 
— On the sale of a motor oar to a co., 
the vendor was handed a oheque in 
payment. The cheque was signed for 
& on behalf of the co. by a director, 
& also bore upon its face deft.'s 
signature without any words Indicating 
the capacity in whioh he signed. 
Deft, signed the oheque intending by 
his signature to certify that the 
oheque was drawn for a proper pay- 
ment. The vendor took the cheque 
without forming any opinion as to 
deft.’s liability thereon, Sc presented 
it for payment. The oheque was 
dishonoured : — Held * deft. «wae not 
estopped from showing the intention 
with which he signed the oheque, Sc, 
since he had not signed with the in- 
tention of drawing the cheque either 
for himself or for the oo., he was not 
liable as a drawer. — Amalgamated 
Handwork Manufacturers Oo. v. 
Ogle, (1986] V. L. R. 103; 41 Argus 
lu R. 119.— AUS. 

PART XUL SECT. 4, SUB-SECT. 1.— A 
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not conclusively establish a liability 
to pay. but mdo r sen w nt Is primd 
fueit evidenoe of an agreement to pay. 


PART XII. SECT. 4. BUB-SECT. 8.— B. 

1869 111. — Express promise.) 

— An express promise to pay with full 
knowledge of the foots Sc when the 
indorser is aware that he has had 
no notice of dishonour is a waiver of 
his right to notice. — Canadian Bank 
op Commerce v. Brookdale Col- 
lieries, Ltd., [1928] 1 D. L. R. 188 ; 
1 W. W. R. 877.— CAN. 

18741. Coupled with 

request for time.] — Held : sufficient to 
bold mm liable tor payment not- 
withstanding the previous failure to 
give the statutory notice of dishonour. 
— Imperial Bank v Trusts Sc Gua- 
rantee Co., [1921] 1W.W.H 801 ; 67 
D. h. R. 698 ; 16 Alta. L. R. 843.— CAN. 

s t. 0 — If there is no 

express promise, yet there may be 
suoh en admission of liability as to 
warrant the ot. in inferring that notioe 
was actually received, & for this 
purpose It is not enough to show 
merely that the indorser did not 
repudiate his liability.— Canadian 
Bank of Commerce v. Brookdale 
**■ *• 

188 { 1 W* W . «• oYi.—vAn* 


Agreement 

time of payment — Between maker St in- 
dorser,]— N ewman v. browns (W. r.) 
6c Son. [1926] 1 9. h R, 676; 66 
O. L. R. 148.— CAN. 

PART XII. SECT. 4, SUB-SECT. 8,— D. 

1988 iv. ,] — Rotal Bank op 

Canada e. McEachkkn (Saak.), [1929] 
4 D. L. R. 978; 8 W. V. r! *80,— 
CAN. 


PART XII. SECT. 4. SUB-SECT. 9* 
1987 i. On liability of — Indorser .] — 
If no notioe of dishonour is given to 
the indorser, he is discharged from his i 
liability as against the payee. — 
Simonin v. Philion, [19221 2W.W.R, 
1280 ; 66 D. L. R. 673.—CAN. 

1987 ii. .] — Armstrong- 

Logan Agency, Ltd. v. Ehmann, 
[1923] 3 W. W. R. 806.— CAN. 

PART XII. SECT. 6, SUB-SECT. 1.— A. 

19461. General rule. J — Where the 
notes are “ foreign bills ” under Bills 
of Exchange Act, s. 25, protest upon 
non-payment is necessary to hold the 
lndoroer. — Sparks t>. Hamilton (1920), 
47 O. L. R. 55 ; 17 O. W. N. 427.— 
CAN. 

PART XIL SECT. 6, SUB-SECT. 1.— B, 

o i. .] — Bank of 

Toronto v. Bennett (1925), 67 
O. L. R. 326.— CAN. 

PART XIII. SECT. 1. 

1994 i. Cheque— Not equitable assign- 
ment. )— Ro wlatt e. Garment (J. & 
G.) Manufacturing Co. (1921). 64 


I >-*•/ UPKVAVAUnW W# V 

postponing D. L. R. 88 ; 49 O. L. R. 166.— CAN. 


PART XIH. SECT. 8, SUB-SECT. 1. 

1996 ▼. .] — Clarkson v. Lawson 

(1866), 14 U.aX 67.— CAN. 

PART XIII. SECT. 8, SUB-SECT. 1. 

2061 t. Cheque — To p a ve s C omer- 
sian by agent of payee.}— where payee 


Uts an agent to cash a oheque, & 
>n verts the proceeds, the maker is 


payee is 
ignorant 
the bill.- 


applts. drew on the buyers bills payable to 
reaps., who negotiated them with notice that 
they were drawn against a confirmed credit 
opened by the buyers with the 13. Bank. 
Applts. handed to reaps, with the bills the 
shipping documents, also a memorandum 
describing the bills as D/A, i.e., documents 
against acceptance, drafts. Heaps, handed 
the documents to the buyers against their 
acceptances, which were dishonoured upon 
maturity. Reaps, sued applts. as drawers of 
the bills : — Held : reaps, were entitled & 
bound to treat the description of the bills as 
D/A drafts as a direction to hand the docu- 
ments to the drawers on their acceptance, & 
. applts. had no defence, set-off or counterclaim 
# in respect of the loss of the rights which they 
would have had under the confirmed credit, 
if the documents had been handed to the E. 
Bank for presentation. — Sassoon (M. A.) 
& Sons, Ltd. v. International Banking 
Oorpn., [1927] A. 0. 711 ; 90 L. J. P. O. 
153; 137 L. T. 601, P. O. 

2059. Add. Annotation: — Refd. Re Conley, Ex p. 
Trustee v . Barclays Bank, Ltd., [1938] 2 
All E. R. 127. 

2060, Add. Annotations : — Refd. McDonald v. Nash’ 
[1924] A. O. 625 ; National Sales Oorpn.’ 
Ltd. v. Bemardi, Bernard! v. National 
Sales Oorpn., Ltd., [1931] 2 K. B. 188. 

2066. Add. Annotation : — Refd* National Sales 
Oorpn., Ltd. v. Bemardi, Bemardi v. 
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National Salas Oorpn., Ltd., [1981] 2 K. B. 
188. 

2070. Add. Annotations .-—Held. McDonald v. Nash, 
[1924] A. O. 625 ; National Sales CJorpn., 
Ltd. v. Bernard!, Bernard! v. National Sales 
Oorpn., Ltd., [1981] 2 K. B. 188. 

2082. Add. Annotations — Reid. Greenwood v. 
Martin’s Bank, Ltd. (1982), 48 T. L. B. 601. 

2088. Add. Annotations: — Oonsd. McDonald t;. 
Nash, [1924] A. 0.626. Reid. National Sales 
Oorpn., Ltd. v. Bernard!, Bernard! v. 
National Sales Oorpn., Ltd., [1981] 2 K. B. 
188. 

2000. Add. Annotation: — Reid. National Sales 
Oorpn., Ltd. v. Bernard!, Bernard! v. 
National Sales Oorpn., Ltd., [1931] 2 K. B. 
188. 

2092. Add. Annotations : — Dlstd. MoDonald v. 
Nash, [1924] A. O. 625. Oonsd. McOall 
Bros., Ltd. v. Hargreaves (1932), 48 T. L. B. 
450. Raid. Be Gooch, Ex p. Judd, [1921] 2 

K. B. 593. 

2998a. Order of Indorsements Immaterial — 

Intention of parties considered.] — Bills of 
exohange drawn to the order of the drawer 
A accepted were indorsed by a third party 
with the intention of rendering himself liable 
if the acceptor did not pay. They were 
afterwards indorsed by the drawer with the 
intention of completing them A making them 
enforceable against the third party if neces- 
sary, the signature of the drawer being 
placed below that of the third party on the 
baoks of the bills. The acceptor not having 
paid the bills at maturity, the drawer brought 
an action upon them against the third party 
as indorser : — Held : he was entitled to 
recover, inasmuch as the fact that his 
signature instead of being above was below 
that of the third party on the backs of the 
bills was a mere inadvertence which did not 
nullify the intentions of the parties or alter 
the rights which they would otherwise have 
had. — National Sales Oorpn., Ltd. v. 
Bkrnardi, Brbnardi v. National Sales 
Oorpn., Led., [1931] 2 K. B. 188; 100 

L. J. K. B. 386 ; 145 L. T. 48 ; 47 T. L. R. 
880 ; 36 Com. Gas. 270. 

Annotation : — Gonsd.IMoC&Il Bros., Ltd. v. Hargreaves (1932), 
48 T. L. R. 460. 

2098b. 


.} — McCall Bros., Ltd. v. 

Hargreaves, No. 564a, ante . 

2094. Add. Annotation Dbtd. McOall Bros., Ltd. 
v. Hargreaves (1982), 48 T. L. B. 450. 

2095. Add. Annotations : — Oonsd. Re Gooch, Ex p . 
Judd, [1921] 2 K. B. 593. Expld. National 
Sales Oorpn^ Ltd. v. Bernard!, Bemardi v. 
National Sales Oorpn., Ltd., [1981] 2 K. B. 
188. N.P. McOall Bros., Ltd. v. Hargreaves 
(1982), 48 T. L. B. 450. 

2086. Add. Annotations : — Dlstd. Be Gooch, Ex p. 
Judd, [1921] 2 K. B. 598 ; McDonald v. 
Nash, [1924] A. O. 625. Expld. National 
Sales Oorpn., Ltd. v. Bernard!, Bernard! v. 
National Sales Oorpn., Ltd., [1981] 2 K. B. 


188. N.F. McOall Bros., Ltd. v. Hargreaves 
(1932), 48 T. L. B. 450. 


2096a. 


-.] — J. sold certain goods to 


O., Ltd., of which G« was manag i n g director 
A in which he was largely interested. In 
payment for these goods J. drew a bill of 
exchange to his own order at three months 
for 2450 upon 0., Ltd., who acoepted it, A 
it was indorsed by G. before J. had indorsed 
it as payee, A his name appeared below that 
of G. The bill was indorsed by G. in order 
to enable J. to discount it, A for no considera- 
tion moving from J. to G., who was to be 
under no liability to J. The bill was dis- 
counted by J.’s bank A was not met at 
maturity. An arrangement was subsequently 
made by which 0., Ltd., paid 2100 m cash 
to the bank in part satisfaction A the bank 
received two bills drawn by J. to his own 
order A accepted by 0., Lta., for 2175 each 
at one month A two months respectively. 
These bills were indorsed by G. before they 
were signed by J. either as drawer or payee. 
They were afterwards indorsed by J., whose 
name appeared on the bills below that of G. 
The first bill not having been met at maturity, 
J. took it up A sued 0., Ltd., A G. upon the 
bill A recovered judgment, A afterwards 
presented a petition in bkpcy. in the county 
ct. against G., founded on the judgment debt, 
upon which a receiving order was made 
against him. On appeal : — Held : (1) J. had 
authority under 1882 Act, s. 20, to fill in his 
. own name as drawer A payee ; (2) there was 
sufficient consideration passing from J. to G. 
to entitle J. to sue G. on the bill notwith- 
standing the order in which the signatures 
appeared on the bill ; (8) by reason of the 
agreement between J. A G., G. could not 
have set up any defence against J. arising 
out of his own prior indorsement •» (4) the 
judgment debt was a good petitioning 
creditor’s debt A the receiving order was 
rightly made. — Re Gooch, Ex p. Judd, 
[1921] 2 K. B. 693 ; 90 L. J. K, B. 932 ; 125 
L. T. 683 ; [1921] B. A O. B. 100, 0. A. 

Annotations: — As to (l)Apld. MoDonald v. Nash, [1924] 
A. O. 625 ; McOall Bros.. Ltd. «. Hargreaves (1932), 
48 T. L. It. 450. As to (2) Apld. National Salas Oorpn., 
Ltd. v. Bemardi, Bemardi v. National Sales Oorpn., Ltd., 
[1931] 2 K. B. 188. 

2096b. .I— In May, 1920, applts. 

sold to A. A Co. 19,000 cases of tinned soup 
at the price of 10s. per case, cash against 
delivery order. A. A Co., being unable to 
find the money, applied for financial assist- 
ance to reaps., who undertook as between 
themselves A A. A Co. to find 75 per cent, of 
the money, there being then about 16,000 
cases which had not been taken up. On 
Aug. 10, 1920, at a meeting between applts., 
* reaps® A A. A Co., it was agreed that reaps, 
should indorse a series of eight bills of 
exchange, seven for 21,000 each A one for 
2117 odd, to be drawn by applts. on A. A Co. 
payable six months after date to applts.’ 
order, A that applts., in consideration of 
the bills being duly indorsed by reeps., should 


PART XHL SECT. 4, SUB-SECT. 1. — B. 

h t. Si gnatu re as surety dt co- 

prineipai .} — A person who sign* a 
promissory note as surety A oo- 
prindpal debtor before it is endorsed 
by the payee Is mot In the position of 
an ordinary endorser under the Bflls 
of Exchange Act, IS of 1893 (Cape), 


but is the signer of an aval, A it is not 
neoessary to give notice of dishonour 
or to protest such note for non- 
payment in order to render such person 
liable in an action for & legal holder of 
the note. — P sxhbb e. Finbbo Fob- 
MBfflBB S (Prr.).LTD., [19361 A. D. 177. 
— S. AF. 
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PART XIII. SECT. 4, SUB-SECT. 3. 

8086 vi. Indorsement obtained by 

misrepresentation of drawer-^Nsefitmoe 
of indorser .) — Hancock A Go.. Ltd. t. 
Johnstons, [1928] N. Z. L. A 689.— 
H.Z. 
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hand to reaps* delivery orders for the balance 
of the oases* These bills were at once drawn 
by applts. on A. & Oo. expressed to be pay- 
able to applts*’ order, A were accepted by 
A. & Oo & indorsed by reaps. Boom was left 
above the name of reaps, for the indorsement 
of the name of any person to whom applts. 
should direct payment. Beeps* then handed 
the bills to applts. in exchange for the 
delivery orders. One bill having been dis- 
charged, applts. shortly before the remaining 
bills became due indorsed their name as 
payee on the bills above reaps.' signature. 
Applts. duly presented the bills to A. & Co., 
who dishonoured them. They then gave 
notice of dishonour A claimed payment from 
reaps., who denied liability. In an action 
by applts. to recover the amount of the bills 
against reaps, as indorsers: — Held : (1) on 
the facts resps. must be taken to have in- 
tended to make themselves liable to applts. 
on the bills ; (2) the bills, when handed to 
applts., were wanting in a material par- 
ticular within 1882 Act, s. 20, by reason of 
the absence of any indorsement by applts. 
above' the signature of resps., A applts. had 
implied authority to fill in their name as 
payees, as they did, over the name of reaps. ; A 
when so filled up, the bills became retrospec- 
tively enforceable. — McDonald (Gerald) A 
Go. v. Nash A Oo., [1924] A. 0. 025 ; 93 
L. J. K. B. 010 ; 131 L. T. 428 * 40 T. L. R. 
530; 08 Sol. Jo. 594; 29 Oom. Oas. 313, 
H. L. 

Annotations : — As to (1) Expld. National Sales Oorpn., Ltd. 
v. Bomardl, Bernard! v. National Sales Oorpn., Ltd., 
[19811 9 K. B. 188. As to (2) Apld. McCall Bros.. Ltd. v. 
Hargreaves (1932), 48 T. L. kT 450. Refd. Elliott v. 
Bax -Ironside, [1925] 2 K. B. SOI : Kredltbank Oassel 
O.m.b.H. v. Schenkers, [1926] 2 K. ti. 459. 


2097* Add . Annotations : — Apld. Re Gooch, Ex p. 
Judd, [1921 ] 2 K. B. 593. Apprvd. McDonald 
v. Nash, [1924] A. O. 025. Apld. National 
Sales Oorpn., Ltd. v. Bernard!, Bernard! v. 
National Sales Oorpn., Ltd., [1931] 2 K. B. 
188. Refd. MoOall Bros., Ltd. v. Hargreaves 
(1932), 48 T. L. B. 450. 

2108* Add. Annotations : — Ref d. McDonald v. Nash, 
[1924] A. O. 025 ; National Sales Oorpn., 
Ltd. v. Bemardi, Bernard! t?. National 
Sales Oorpn., Ltd., [1931] 2 E. B. 188. 

2118* Add. Annotations : — Refd. The Kronprin- 
sessan Margarets, The Parana, etc., [1921] 
1 A. O. 480 ; Flatau, Dick A Co. v. Keeping 
(1931), 30 Oom. Oas. 243. 

2186* Add . Annotation : — Refd. Savory A Oo. v, 
Lloyds Bank, Ltd. (1932), 48 T. L. B. 344. 

2142. Add. Annotation : — Refd. Bell v. Lever 
Bros., Ltd. (1931), 140 L. T. 258. 

2148* Add . Annotation : — Refd. Bell v. Lever 
Bros., Ltd. (1931), 140 L. T. 258. 


2151* Add . Annotation : — Refd. Holmes v. Watt, 
[1935] 2 K. B. 800. 

2158a. Breach of agreement to accept— Market 
value of bllL] — Applts. A resps. had entered 
into a series of contracts for the purchase A 
sale of timber. Disputes had arisen with 
reference to the performance of those con- 
tracts, A on Aug. 2, 1931, the parties met 
A entered into a fresh contract with a view 
to the settlement of a particular dispute. 
The fresh contract provided ( inter alia) for 
the acceptance by the resps. of bills of 
exchange for £70,000. Subsequently resps. 
on instructions from their principals, refused 
to carry out their agreement to accept bills. 
Applts. brought this action, claiming £70,000 
or specific performance of the agreement, A 
resps. raised various matters by way of 
counterclaim. Bateson, J., by whom the 
action was tried, gave judgment for applts. 
for £70,000 A decided in favour of the resps. 
on part of the counterclaim. On appeal 
from that judgment the Ct. of Appeal 
ordered a new trial A stated that the bills 
. to be accepted by the resps. under the con- 
tract of Aug. 2, 1931, should have been 
accepted subject to the terms of the contract 
so that a discounter of the bills would have 
notice of the terms of that contract A would 
be bound by them. There was nothing in 
the contract requiring that the acceptances 
should be in any way qualified, although 
there was an independent stipulation that 
if the resps. should so require the bills should 
be renewed. Applts. now appealed to the 
House of Lords : — Held : acceptance quali- 
fied as directed by the Ct. of Appeal would 
destroy the character of the bills as negotiable 
bills of exchange, A on this point the appeal 
must be allowed. But as the true measure 
of damages for breach of contract to accept 
bills was not the face value of the bills but 
their market value, the sum of £70,000 
awarded to applts. by Bateson, J., must be 
reduced to £05,000, which the evidence 
showed to have been the market value of 
the bills ; A execution must be stayed until 
the sum due from applts. to resps. on the 
counterclaim should have been determined. 
— London A Northern Trading Co., Ltd* 
v. Argos, Ltd. (1933), 38 Com. Cas. .242, 
H. L. 


2161* Add . Annotations : — N.F. Uliendahl v. Pank- 
hurst Wright (1923), 39 T. L. B. 028 ; Peyrae 
v. Wilkinson, [1924] 2 K. B. 100. Refd. Re 
Chesterman’s Trusts, Mott v. Browning, 
[1923] 2 Ch. 400. 

2169* Add. Annotation : — Refd. Robinson v. Marsh, 
[1921] 2 K. B. 040* 


PART XIII. SECT. 6. 

sees v. .] — Parker Wood 

Sc Co Ltd. 0. Richards (1925), 46 
N. L. fe. S77.— «. AF. 

8098 vt* — .1 — R. signed 

promissory notes in favour of H. S. 
also signed the notes below R.'s 
signature as “surety ft oo -principal 
debtor in soHdum ” — Held ? 8>e 

liability was that of a surety ft not of 
a joint maker with R. — Shuter v. 
Ridqwat (1926), 47 N. L. R. 149.— 
S* AF* 


y I. — .] — A person who has 

plaoed his signature on a promissory 
note below that of the maker In the 
plaoo where the maker usually signs, 


without adding anything to Indicate 
that he has signed as indorser only, 
will be held to be a maker unions there 
is oompetent evidenoe to prove that 
he was not. — T biggs v. English, [1924] 
4 D. L. R. 937 ; IW.W.B. 566.— 
CAN. 

8101 xxU. .] — A per- 

son who has plaoed his signature on 
the baok of a promissory note, before 
delivery to or indorsement by the 
payee, is liable as surety under an 
oral, ft Is not in the position of an 
ordinary indoTier. — Mon ft Oo. e. 
Oassim’b Trubtke, [1924] App. D. 
720.—6L AF. 


8101: 
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-.1 — A per- 


son who indorses his name’qn a pro- 
missory note before negotiation thereof 
is not an indorser, but an aval or 
surety for the maker. — Cassmjxb e. 
Maharaj (1925), 46 N. L. R. 151.— 
8. AF. 


PART XIII* SECT* 10. 

1 1. jVofe signed by surety 

before principal — Liable as maker .) — 
Frames v. Ouiocengs ft Leopold 
(1921), 67 D. L. R. 767.— CAN. 


ri.- 


.] — Riobtkbs.Babtlet 

1 4 D. L. r 

i— GAN. 






VoL VL— Bill o! Exchange. Cases 2806a— 2888a. 


2205a. Illegality ot payment 

during war.] — Bills of exchange which were 
accepted before the war, Sc which became due 
after war was declared, were held by the 
drawer, who was resident in Germany, & was 
an enemy for the purpose of the Trading with 
the Enemy Acts. After the declaration of 
peace the holder sued the acceptors, claiming 
interest from the dates when the bills re- 
spectively matured : — Held : as there was 
no breach of duty in not paying the bills as 


long as the war continued, A as payment did 
not Decome legal until the declaration of peace 
with Germany on Jan. 10, 1920, interest was 
only recoverable from that date. — Biedbr- 
mann V. Allhausen Sc Co. (1921), 37 T. L. R. 
662. 

2225. Add . Annotation : — Folld. Dresdner Bank v. 
Russo-Asiatio Bank, [1923] 1 Ch. 209. 

2249. Add, Annotation: — Retd. Akt. Dampskibs 
Stelnstad v. Pearson (1927), 137 L. T. 533. 


Part XIV.- 

2280. Add. Annotations : — Consd. Morley v. 

Moore, ri936] 2 All E. R. 79. Held. Soci6t4 
des Hotels Le Touquet Paris-Plage v. 
Cummings, [1922] 1 K. B. 451. 

2808. Add. Annotation : — Retd. SocidtO des Hotels 
Le Touquet Paris-Plage v. Cummings, [1922] 
1 K. B. 451. 

2814. Add. Annotation : — Refd. SociOtd des Hfitels 
Le Touquet Paris-Plage v. Cummings, [1922] 
1 K. B. 451. 

2318a. Agreement to pay money — Consideration 
uncertain.] — A beneficiary under testator’s 
will was a debtor of his who had owed him 
money under a promissory note given in 
1877, & had, in 1882, entered into an agree- 
ment with testator to pay him a certain sum 
of money for which no distinct consideration 
could be clearly ascertained: — Held: (1) 
there was a presumption of law that the 
promissory note had been discharged by 
accord & satisfaction on the entrance into 
the later agreement ; (2) there was no pre- 
sumption that the money still due under the 
agreement had been forgone by testator. — 
Woodcock v. Eames (1925), 69 Sol. Jo. 444. 


-Discharge. 

2362. Add. Annotation: — Refd. Jones v. Waring 
& Gillow, [1926] A. 0. 670. 

2364. Add. Annotations: — DIstd. Goldman v. Cox 
(1924), 40 T. L. R. 744. Refd. Jones v. 
Waring Sc Gillow, [1926] A. 0. 670. 

2868. Add. Annotation : — Refd. Jones v. Waring 
Sc Gillow, [1926] A. O. 670. 

2370. Add. Annotation : — Refd. Jones v. Waring 
Sc Gillow, [1926] A. 0. 670. 

2391. Add. Annotation : — Consd. Jenkins v. 

Jenkins, [1928] 2 K. B. 501. 

2393. Add. Annotation : — Refd. Jenkins v. Jenkins, 
[1928] 2 K. B. 501. 

2393a. Joint maker appointed holder’s executor.] — 
During the lifetime of testator the exor. 
named in his will Sc three other persons made 
a joint Sc several promissory note payable 
to him. After the death of testator Sc 
probate ot the will the exor. brought an action 
on the promissory note against one of the 
other makers thereof : — Held : the action 
was not maintainable, inasmuch as the 
effect of pltf.’s appointment as exor. was at 
common law that the debt was discharged 
by release at the date of the death of testator. 


PART XIII. 8ECL11, SUB-SECT. 2.— 


2172 x. .] — Interest is recover- 
able as damages on & dishonoured 
cheque. — Mohan Sinoh [v. Kirpa, 
Mohan Sinoh v. Shand, [1936] 1 
W. W. R. 659 ; 50 B. O. R. 399.— CAN. 


2175 lit. .] — Ganpat Tuka- 

bam Mali v. Sopana Tukaram Mali 
(1927). I. L. R. 62 Bom. 88.— IND. 


2177 ii. .1 — Public Trus- 

tee «* Gladstone, [1921] N. Z. L. R. 
224.— N.Z. 


PART XIIL SECT. 11, SUB-SECT. Z.-D. 

ti. Legal rate payable after 

maturity. } — Where a promissory note 
provides for the payment of interest at 
a certain rate " until paid,** Interest at 
said rate is payable only until the note 
is due, ft thereafter interest can be 
reoovered at the legal rate only. In 
order to enable interest at a particular 
rate to be reoovered after maturity, 
the note must provide in unequivocal 
terms for payment at that rate after 
maturity. A demand note which 
provides for the payment of a certain 
rate of internet * until paid ** carries 
interest at that rate until payment is 
demanded and refused ; ft thereafter 
at the legal rate. — Beaver Lumber 
Oo., Ltd. v. Hopfauf, [1932] 1 
W. W. R. 857.— CAN. 

so .Reasonable rate — Not agreed rate— 
Promissory note inadmissible for to ant 


of stamp.] — Held: where a pro- 
missory note is inadmissible in evidence 
for want of stamp, ft the creditor sues 
for the money lent, as on the original 
contract of loan, he may claim a reason- 
able rate of interest, but be cannot 
claim at the rate stated in the pro- 
missory note. — I smail Hoosain Mamba 
V. K. PURBHUBHAI (1928), I. L. R. 
6 Ran. 415.— IND. 


PART XIII. SECT. 11, SUB-SECT. 8. 

8227111. .] — Held : as defts.. 

the makers of the note, were bouDd 
without protest, the notarial fees oould 
not be reoovered from them. — G owans 


v. Crocker Press Co. (1920), 
O. L. R. 24 : 50 O. L. R. 58.— CAN. 
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PART XIV. SECT. 1. 
b. Add “ Rested , on other grounds, 
56 8. 0. R. 165.** 


PART XIV. SECT. 2, SUB-SECT. 4. 

Ji. Mortgage to secure present d? 
future advances — Given during currency 
of note.] — Held : the mtge. not being 
strictly coextensive with the note, the 
remedy on the note was not merged 
in the mtge., ft deft, was liable. — 
O’Neill v. Lte, [1928] N. Z. L. R. 
1089.— N.Z. * 


ep. Payment under garnishment pro- 
ceedings by judgment creditor of payee.) 
— Held : In the circumstances no answer 
to the indorsee’s claim. — Clow v. 
DOULL, [1920] 1W.W.R. 1060.— CAN. 

19 


sr. Notes given to secure advances 
— Made in prepayment of purchase- 
money — Delivery of goods. ] — Held : 
the payees were entitled to recover the 
balanoe due on the first note given 
prior to the contract, bnt as regards the 
notes given subsequently the goods 
delivered must be credited against the 
advances made, ft the plea of payment 
must prevail. — T treb Co. v . Eureka 
Lumber Oo. (1922), 56 N. S. R. 441. — 
CAN. 

st Note due to deceased — Not sale of 
goods to executor personally .] — McKen- 
zie v. McDonald (P. E. I.), [1927] 2 
D. L. R. 67.— CAN. 


PART XIV. SECT. 2, SUB-SECT. 10. 



PART XIV. SECT. 4. 

2401 L At what time — Before maturity 
— No necessity for evidence of discharge 
to be in formnpj— L yons e. Smith, 
(1922] 3 W. W. R. 684 ; 70 D. L. R. 
101.— CAN. 

sw. Requirements of .] — Where there 
is no consideration given for the 
renunciation of a bill of exchange, such 
renunciation must be in writing unless 
the bill is delivered up to the acceptor. 

Qu. : whether aliter If consideration 
is given for the discharge of the bill of 
exchange. — Brown v. Adams, [1939] 
N. Z. L. R. 226.— N.Z. 




Omm 2888a— 2475b. English and Empire Digest Supplement. 


& in equity that it was discharged by pay- 
ment at the date of probate, so that in either 
ease the debt had ceased to exist before the 
action. — Jenkins v. Jenkins, [1028] 2 K. B. 
601 ; 07 L. J. K* B. 400; 139 L. T. 119; 
44 T. L. B, 483 ; 72 Sol. Jo. 319, D. 0. 

2414* Add. Annotation : — Consd. Be Gordon (John) 
(1931), 75 Sol. Jo. 869. 

2414a. Entry in aoeount book — “ AH 

lost.”] — Be Gobdon (John) (1931), 76 Sol. 
Jo. 869. 

2416a, Verbal agreement for acceptance 

of composition.] — Pltf. was the holder of a 
bill of exchange accepted by deft, for goods 
supplied. Before the bill became due deft, 
had made a verbal offer to his creditors to 
par a composition in discharge of his 
liabilities. At a meeting of the creditors, 
which was attended by pltf.’s agent, the 
creditors passed a resolution accepting deft.’s 
offer. The resolution was reduced to writing 
& was signed by a number of the creditors, 
including pltf.’s agent, but not by deft. The 
creditors subsequently executed a deed 
assigning their debts to deft’s solr. in con- 
sideration of deft’s solr. paying the amounts 
owing to them under the composition. Pltf. 
was not a party to that deed. In an action 
by the holder of the bill 'against the acceptor, 
for the amount of the bill : — B *ld : upholding 
a contention of pltf., which was not raised in 
the cts. below, 1882 Act, s. 62, had not been 
complied with, as pltf. had neither renounced 
his rights under the bill in writing, nor 
• delivered the bill up to the acceptor &, there- 
fore, pltf. was entitled to recover the full 
amount of the bill. — Rimalt v. Cartwright 
(1924), 93 L. J. K. B. 823 ; 132 L. T. 40 ; 
40 T. L. B. 803 ; 68 Sol. Jo. 788 ; [1924] 
B. & 0. R. 239, C. A. 

2460. Add. Annotation: — Retd. Koch v. Dicks, 
[1933] 1 K. B. 307. 

2466a. .} — Foster v. Driscoll, Lindsay 

v. Attfield, Lindsay v. Driscoll, No. 568a, 
ante . 

2462a. Inland bill altered to foreign bill.]— 

Foster v. Driscoll, Lindsay v. Attfield, 
Lindsay v. Driscoll, No. 568a, ante . 

2462b. .] — The alteration of a complete 

bill of exchange, without the knowledge or 
consent of the aoeeptor, by changing the 
place of drawing from a place within, to a 

S laoe outside, the British Islands, so that 
tie bill beoomes a foreign instead of an 
inland bill, is a material alteration within 
Bills of Exchange Act, 1882 (o. 61), s. 64, & 
the bill is thereby avoided. — Koch v. Dicks, 
[1933] 1 K. B. 307 ; 102 L. J. K. B. 97 ; 


148 L. T. 208 ; 49 T. L. R. 24 ; 38 Gam. 
Oas. 66, 0. A. 

2478. Add. Annotation .—Retd. McDonald v. Nash, 
[1924] A. 0. 625. 

2476. Add. Annotation : — Retd. Slingsby v. Dis- 
trict Bank, Ltd. (1931), 47 tTlTb. 687. 

2475m. Addition of “ per ” another party.] — 

Rtfs., exors. of one Turner, deceased, em- 
ployed a solr., one 0., of a firm 0. & P., to act 
lor them in matters relating to the deceased's 
estate. They wished to invest a sum of 
455,000 through a firm of stockbrokers, & 0. 
accordingly prepared a cheque for that amount 
payable to the stockbrokers; pitta, then 
signed the cheque & handed it back to O. to 
deal with as directed. 0., however, fraudu- 
lently added to the cheque the words 11 per 
0. & P.,” & then indorsed the cheque with 
the words “ O. & P.” & handed it to a branch 
of deft, bank to be credited to the account 
which a co. in which he was interested kept 
at that branch. The cheque was credited 
to that co. & was passed through the clearing 
house, & in due course pltfs. were debited by 
their own bank with the sum of £5,000. On 
* discovering the fraud pltfs. brought this 
action to recover the £5,000 from defts. : — 
Held : the words added by C. to the cheque 
constituted a material alteration & rendered 
the cheque void under Bills of Exchange Act, 
1882 (c. 61), s. 64 (If. As therefore the 
cheque when it came into the hands of defts. 
was merely a piece of worthless paper no 
action could be brought on it, A pltfs/ claim 
failed. — Slingsby v. Westminster Bank 
(No. 2), [1931] 2 K. B. 583 ; 101 L. J. K. B. 
291, n. ; 146 L. T. 89 ; 47 T. L. R. 1 ; 36 
Com. Oas. 61. 

Annotation Oonsd. Slingsby v. District Bank, Ltd. (1931), 
48 T. L. H. 114. 

2475b. .] — Pltfs., exors. of a will, kept 

an exons/ account with defts., A retained a 
firm of solrs., Messrs. O. & P., who used to 
assist them in matters connected with their 
testator's estate. The acting member of the 
firm was one J . O. Pltfs. in conference with 
J . 0. decided to invest through Messrs. J. P. 
& Co., stockbrokers, a sum of £5,000 part of 
the estate lodged on deposit with defts. 
J. O. accordingly drew out a form of cheque 
for signature by pltfs. It was in the form 
" Pay J. P. & Oo. or order ” & was 

drawn on pltfs.' deposit account with the 
defts. The cheque was signed by pltfs. & 
left with J. O. to be posted to J. P. & Oo. 
with instructions to invest the money. 
J. 0., instead of posting the cheque to J. P. 
A Oo., fraudulently inserted the words 
“ per 0. & P.” in the blank space between 
the payees’ name A the words “ or order ” ; 


PART xrv. SECT. 6. 

■*. Surrender, to maker for canoeUa- 
lion.}— A woman. payee of a pro r 
mlssory note, tola her husband, who 
was her exor. « was also the father of 
the maker of the note, to give it to the 
maker. The next day she died. The 
note was destroyed by the maker : — 
Held: his liability was extinguished.— 
Re Iuslbt. (1931) 9 D. L/R. 799 ; 8 
M. P. R. 441.— CAN. 

PART XIV. SECT. 7, SUB-SECT. t. 
3451 ▼. — rr .)— B Us of ex- 


change, payable some sixty.. JR 

ninety, & some one hundred k twenty 


days after sight, drawn on applts., were 
indorsed for value to reaps. who duly 
stamped them, and^ after acceptance 
noted in the corner of each bill the date 
for presentation. The parries to the 
bills having mutually agreed that the 
dates of payment should be postponed, 
reaps, altered the dates so noted, but 
without making any alteration in the 
bills as originally drawn. On pre- 
sentation for payment at the extended 
dates the bub were dishonoured by 
applts. : — Held.' there had been no 
¥ ' of the bills by material 


Indian atamp Aet, 
1899, as: 14, 35 ; kspp£raaaS«4 
liable. — Pxstc ji (H.) « Oo. e. Oox It 

20 


Oo. (1938), 55 L. R. Ind. App. 553.— 
IND. 

8458 ii. Decreased.) — Held : 

a material alteration. — B ellamy e. 
Pobtkb (1913), 18 D. L. R. 378 ; 4 
O. W. N. 1171 ; 38 O. L. R. 573.— CAM. 

8475 ill. Additional pages.}— 

The list of possible material aftesariona 
set out In Bills of Exchange Act. 1997, 
s. 145, is not exhaustive. The addition 
by one maker of a pnunfamry note of 
the name of the payee**, wife, as 
addlthmal payee wee accordingly he ld 
to be materiahsbioo the burinem effect 
of the Instrument weej thereby attend. 
— Gill *. Dost, J1334J S D. lT R. 
374 ; O. R. 405.— CAN. 
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he then indorsed the document with the 
names 0. & P. & paid it so altered & indorsed 
into the W. Bank to the credit of a co. in 
which he was interested & which had an 
account at that bank. The document was 
accepted without question by the W. Bank 
& passed through the clearing house, & the 
account of pltfs. with defts. was debited, 
& that of the oo. with the W. Bazik was 
credited, with the amount on the face of the 
document. In an action by pltfs. against 
defts. for conversion, negligence & breach of 
duty: — Held: (1) the cheque had been 
“ materially altered ” within Bills of Ex- 
change Act, 1882 (c. 61), s. 64, A was avoided 
as between pltfs. A defts. by that sect., & 
therefore defts. could not rely upon sect. 60 
of the Act as excusing them for paying the 
oheque ; (2) for the same reason defts. could 
not rely on sect. 80 of the Act ; (8) assuming 
the description of the payees, “ J. P. & Oo. 
per O. & P.” to be a recognised although 
unusual description, the indorsement of 
44 O. & P.” without any reference to 44 J. P. 
A Go.” was irregular & invalid, & defts. were 
negligent in honouring the cheque, A for this 
reason also were not protected by sect. 80, 
or senible by sect. 60 of the Act ; (4) the 
additions & alterations referred to in the 
proviso to sect. 79 (2) of the Act are additions 
to A alterations in the original crossing of a 
crossed cheque A not to or in the body of a 
cheque. — Slingsby v. District Bank, Ltd., 
[1932] 1 K. B. 644 ; 101 L. J. K. B. 281 ; 146 
L. T. 377 ; 48 T. L. R. 114 ; 37 Com. Cas. 39. 

Annotation : — Generally, Reid. Uxbridge Permanent Benefit 
Building Society v. Pickard, [1939J 2 K. B. 248. 

2481* Add, Annotation: — Gonsd. Koch v. Dicks, 
[1933] 1 K. B. 307. 

2484. Add, Annotations: — Dlstd. Hong Kong A 
Shanghai Bank v. Loo Lee Shi, [1928] A. 0. 
181. Apld. Koch v. Dicks, [1932] W. N. 156. 
Rafd. Slingsby v. District Bank, Ltd. (1931), 
47 T. L. R. 687 ; Broken Hill Proprietary Oo. 
v . Latham, [1933] Ch. 373. 

2486ft. ]. — A banknote issued by applt. bank, 

payable to bearer on demand, was accidentally 


mutilated. The bank declined to pay on 
presentation of a document which was proved 
to have been patohed together from the 
fragments. This document, though it did 
not show the number of the note, showed 
clearly its other main features: — Held: as 
the identity of the document as a note of the 
bank was established, A it contained all the 
elements necessary to render it valid A 
effectual as a negotiable instrument, the 
bank was liable to pay the holder. — Hong 
Kong A Shanghai Bank v. Lo Lee Shi, 
[1928] A. 0. 181 ; 97 L. J. P. 0. 86 ; 138 L. T. 
629 ; 44 T. L. R. 233 ; 72 Sol. Jo. 68, P. 0. 

2498a. Alteration of name of drawee.] — Haseldine 
v . Winstanlby, No. 607c, ante. 


Sub-sect. 4. — Whether apparent (VoL VI., 
p. 388). 

After 44 See 1882 Aot, s. 64 (1) M add the following 
oa ae : — 


2518ft. General rule.] — An alteration is 44 apparent ” 
within 1882 Act, s. 04 (1), if it is of suoh 
a kind that it would 'be observed A noticed 
by an intending holder scrutinising the docu- 
ment which he contemplates taking with 
reasonable care. — Woollatt v, Stanley 


(1928), 188 L. T. 020. 

2616. Add, Annotation : — Generally Refd. Slingsby 
t>. District Bank, Ltd. (1931), 47 T. L. R. 687. 


2518. Add, Annotations : — Apld. Auchteroni v . 
. Midland Bank, [1928] 2 K. B. 294. Refd. 
Slingsby v. District Bank, Ltd. (1931). 47 
T. L. R. 687 ; Bofctomley v, Bannister (1931), 
101 L. J. K. B. 40. 


2558. Add, Annotation : — Refd. Jenkins v, Jenkins, 
[1928] 2 K. B. 601. 

2555. Add, Annotation : — Refd. Jenkins v, Jenkins, 
[1928] 2 K. B. 601. 


2559. Add, Annotation : — As to (2) Refd. Jenkins 
v, Jenkins, [1028] 2 K. B. 601. 


2638. Add, Annotation : — Refd. Re Oonley, Ex p. 
Trustee v, Barclays Bank, Ltd., [1938] 2 
All E. R. 127. 


PART XIV. SECT. 7, 8UB-SE0T. 4. 
sk. Addition of place of payment ,] — 
A promissory note which at the side of 
the place of signature bore the printed 
words ” Payable at,” was delivered 
by the maker without any place of 
payment added. Without the authority 
or assent of the maker, the payee 
subsequently added a place of payment 
ft negotiated the note to pltf. it was 
apparent on the face of the note that 


place of payment was written by 

a hand other than the maker’s. Pltf. 
sued the maker on the note : — Held : 
the alteration was not apparent, within 
proviso to sect. 69 (jjof Bills of 
Exchange Act, 1909-1932, ft the maker 
was liable on the note. — Automobile 
Finance Oo. of Australia, Ltd. v. 
Law, (1934] V. L. R. 17.— AUS. 

PART XIV. SECT. 9. 

2S58 1. Release of one.)— In an 

action on a promissory note by a the 
original payee against two Joint 
makers, it Is no defence for on e of th e 
makers. In the absence of any w riti ng 


that ha has 

Mn, 
w. 


OMAN O. 

“ . 452. — ft. AP. 

-.)— Bueo- 

_ «t, [1927] S9.L2. 

873 ; [1927] X W. W. XL. 825 ; 38 
Maau £ R. 482.— 0AM. 



PART XIV. SECT.^10, SUB-SECT. 2.— 

2800 till. — .J— If the holder 

of a promissory note has, without the 
knowledge or oonsent of an indorser 
of the note, agreed to give an extension 
of time for payment to the maker while 
the note is still current, the indorser 
Is thereupon discharged from liability. 
— Libbbnberg Estate «. Standard 
Bank of South Africa, Ltd., [1927] 
App. D. 502. — S. AF. 

r. For existing para, read : — 

" An indorsement on the book of a 
note of the payment of Interest up to 
a future date beyond the maturity of 
the note, in the absence of evidence 
of mistake, is to be deemed an exten- 
sion of time for the payment of the 
note to such date, so as to discharge a 
party thereto who 1 b merely a surety 
for the payment thereof.” 


PART XIV. BRCrr. 10.SUB-SECT. 2.— B. 

sb. To party accommodated — Note 
renewed by one joint maker .] — In an 
action lor contribution between Joint 
makers of a promissory note : — Held : 
the renewahof the note by one surety 
ft the surrender of the original note 
to the party accommodated released 
the other surety, since It gave time to 
the principal debtor. — Russell v. 
Arnold (1922), 53 O. L. R. 114.— 0AM. 

21 


»d. By holder without notice of 

nature of note .] — If the holder of an 
accommodation note having no notice 
of its true character at the time of 
his taking the note, but after notice 
thereof gives indulgence to the payee 
(the party accommodated), he does 
not thereby discharge the maker (the 
accommodation party).— B ank of 
Hindustan. Ltd., Madras v, Goyin- 
darajulu Naidu (1933), L L. R. 57 
Mad. 482.— IND. 


PART XIV. SECT. 11, 

oi. First note destroyed ,] — 

Held: the original indebtedness was 
discharged ft the second note was not a 
renewal but a satisfaction. — O rtbtal 
e. Simovitoh (1922), 70 D. L. R. 861.— 
CAN. 


2683 vill. .] — Be Th6mf* 

SON, [193D 4 D. L. R. 573 ; O. R. 714 ; 
12 6. B. R. 498.— CAN. 


rL 


— The taking of a renewal 


note, where the original note 14 re- 
tained by the holder, does not of itself 
discharge the indebtedness represented 
by the original note, but merely 
suspends the right of action thereon 
during the currency of the renewal — 


Royal Bank v,~ Hogg, (19301 
ID, L, R. 488 ; 64 O. L. R. 65A— CA 


fAK. 
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2668* Add. Annotation : — Retd. Jenkins v. Jenkins, 
[1928] 2 E. B. 501. 

2677. Add. Annotation: — Retd. Smith v. Wood, 
[1929] 1 Oh. 14. 

2679* Add. Annotation : — Retd. Be Conley, Ex p. 


Trustee v. Barclays Bank, Ltd., [1988] 2 
All E. R. 127. 

2682. Add. Annotation : — Coned. Be Fenton, Ex p. 

Fenton Textile Assocn. (1980), 99 L. J. Oh. 858, 
2686. Add. Annotation : — Retd. McDonald v. Nash* 
[1924] A. 0.625. 


Part XVI. — Lost, Stolen, and Destroyed Instruments. 

2752. Add. Annotation : — Retd. North & South Insurance Corpn., Ltd. v. National Provincial Bank, 
Ltd., [1936] 1 E. B. 328. 


Part XVIII. — Conflict of Laws. 


2779. Add. Annotations: — Retd. Soc. Anon, des 
Grands Btablissements de Touquet Paris- 
Plage v. Baumgart (1927), 96 L. J. E. B. 789; 
Carlton Hall Club v. Laurence, [1929] 2 
K. B. 153. 

2781. Add. ' Annotations : — Dlstd. Soc. Anon, des 
Grands Btablissements de Touquet Paris- 
Plage v . Baumgart (1927), 90 L. J. K. B. 789. 
Consd. Carlton Hall Club v. Laurence, [1929] 
2 E. B. 163 ; Nihalchand Navalchand v. 
McMullan, [1934] 1 K. B. 171. 

2788. Add. Annotations : — Apld. Soc. Anon, des 
Grands Btablissements de Touquet Paris- 
Plage v . Baumgart (1927), 96 L. J. K. B. 789. 
Consd. Carlton Hall Club v. Laurence, [1929] 
2 K. B. 153. Retd. Nihalchand Navalchand 

• v. McMullan, [1934] 1 K. B. 171. 

2784. Add. Annotations : — Apld. Soc. Anon, des 
Grands Btablissements de Touquet Paris- 
Plage v. Baumgart (1927), 96 L. J. E. B. 789. 
Retd. Carlton Hall Club v. Laurence, [1929] 
2 K. B. 153. 

2789. Add. Annotations : — Retd. Koechlin v. Ees- 
tenbaum, [1927] 1 E. B. 889 ; Republica de 
Guatemala v. Nunez, [1927] 1 E. B. 689. 

2790. Add. Annotation: — Retd. Eoechlin v. Ees- 
tenbaum, [1927] 1 E. B. 889. 

2791a. Validity ot Indorsement — Liability ot 

aooeptor In England.] — A bill ot exchange 
was drawn in France by B. upon reaps, m 
London to the order of M. It was sent to 
London, was accepted by reaps, payable at a 
London bank, Sc returned to France, where 
it was indorsed by B. in his own name, on 
behalf. Sc with the authority, of M., to applts. 
On presentation for payment, reaps, refused 
to meet it on the ground that it did not bear 
the indorsement of M., the payee, but merely 


the indorsement of B. In an action on the 
bill against reaps, as acceptors evidence was 
given that by French law an indorsement 
might be validly made by a duly authorised 
agent signing his own name : — Held : applts. 
as indorsees obtained a good title to the bill 
by virtue of 1882 Act, s. 72, Sc were entitled 
* to recover the amount thereof from reaps, 
as acceptors. — Eoechlin et Cie. v. Kesten- 
baum Brothers, [1927] 1 E. B. 889 ; 96 
L. J. E. B. 675 ; 137 L. T. 216 ; 43 T. L. R. 
352 ; 32 Com. Cas. 207, 0. A. 

2792. Add. Annotation : — As* to (2) Consd. Repub • 
lica de Guatemala v. Nunez, [1927] 1 E. B. 
609. 

2794. Add. Annotations : — Apld. Eoechlin v. Ees- 
tenbaum, [1927] 1 E. B. 889. Refd. Repub- 
lica de Guatemala v. Nunez, [1927] 1 E. B. 
009. 

2812. Add. Annotations : — Consd. De Beeche v. 
South American Stores, Ltd. Sc Chilian 
Stores, Ltd., [1935] A. O. 148. Refd. Buerger 
v. New York Life Assce. (1927), 90 L. J. E. B. 
930. 

2818. Add. Annotation : — Consd. Soci£td Anonyme 
Metallurgique de Prayon, Trooz, Belgium 
v. Eoppel (1933), 77 Sol. Jo. 800. 

2816a. Bill drawn accepted and payable In 

Germany.] — Soodetb Anonyme Metal- 
lurgique de Prayon, Trooz, Belgium v. 
Eoppel (1933), 77 Sol. Jo. 800. 

2816b. Bills drawn In Russia — Payable In 

sterling in London.}^— In Oct. 1915, in order 
to rehabilitate Russian credit in London, an 
arrangement was made by the Bank of Eng- 
land, with the authority of the Treasury, 
under which approved Russian banks were to 
draw three months’ sterling bills Sc remit 


PART XIV. 8EGT. 12, SUB-SECT. 1. 

2830 t a. .1 — The relation 

of principal & surety is created by 
indorsement of a bill for accommoda- 
tion, & if a creditor discharges the 
principal debtor the surety is adao dis- 
charged. — Harris v. Lerner. [19241 2 
D. L. R. 518 ; 30 R. L. N. 8. 63.— CAN. 

PART XIV. SECT. 12, SUB-SECT. 8. 
. sv. Deposit with creditor of securi- 
ties as collateral to notes — SccwritfM 
entrusted to principal debtor for ooUeo 
tion. J — Premium -notes, indorsed by 
G. sc F., were deposited with pltf. 
as security collateral to two notes made 
by G. 5c indorsed by F. Pitt, entrusted 
some of these notes to G. for oolloo* 
tion. Sc G. felled to pay over all that 
he oollected : — Held: both G. It F. were 


liable. — Routley r. Gorman Sc Coran 
(1920), 47 O. L. R. 420; 18 O. W. N. 
173.— CAN. 

PART XIV. SECT. 12, SUB-SECT. 5. 

8684 Vila.— .1 — Two persons signed 
a promissory note, being in fact accom- 
modation parties. One paid in full at 
maturity, without notloe of dishonour : 
— Held ; entitled to contribution. — 
Fox v. Toronto General Trusts 
Oorpn., [1934] 4D.L.R. 759 ; O. R. 
«71.— 

PART XVL SECT. 3. 
sw. Instrument taken in oood faith.] 
— Pltf. bought stolen bearer bonds in 
good faith: — Held: pltf. had acquired 
a good title. — G abby e. Dominion 
MANUFACTURERS, LTD., [19251 1 D. L. 
R. 99 ; 66 OTlTR. 159.— CAN. 
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PART XVIII. SECT. 4. 

q I. Note drawn dr payable in 

Victoria — In consideration of purchase of 
land in New South Wales.] — Applt., 
who had agreed to buy certain land in 
New South Wales, made default in 
payment of Interest on the outstanding 
balance of purchase money. After 
negotiations between applt. It the 
vendor's agent, the former gave a 
promissory note, payable to the agent, 
for the amount due. The note was 
issued Sc payable in Victoria : — Held .* 
the governing law of the note was that 
or Victoria Sc. therefore, it was not 
affected by Moratorium Act, 1936-1931 
(N.S.W.). — Wraogb e. 8ms Cooper Sc 
Co. (Australia) Proprietary, Ltd. 
'""“4), 50 C. L. R 483; 40 Argus L. R. 


BEN 




VoL VL — Bills o! Exchange. Cases 2816b — 8819a. 


them through the Banque de l’Biat, Petro- 
grad, to London for acceptance by oertain 
banks So accepting houses, who agreed to 
renew the bills until one year after the 
termination of the War, the Banque de 
l’Btat undertaking to provide to meet the 
acceptances on maturity. Imperial Russian 
Treasury Bills to the amount of the accept- 
ances were to be lodged with the Bank of 
England as collateral security. No accepting 
house was to be liable for more than £100,000, 
unless otherwise agreed. In pursuance of 
this arrangement the Russo- Asiatic Bank 
in 1016 drew 161 bills of exchange on twenty- 
one accepting houses maturing in Feb. So 
Mar. 1918, which were prevented through 
Baring Bros. So Co, as agents for the Banque 
de l’Etat So accepted by the banks So financial 
houses under a form of agreement with the 
Banque de l’Etat which carried out the above 
arrangement more completely ; 1 So authorised 
the issue by the Treasury of sterling Treasury 
Bills of the Imperial Russian Government to 
the amount of the acceptances to cover any 
default in payment on maturity. In Jan. 
1018, shortly before maturity, all the accept- 
ances were assigned to the Bank of England 
in consideration of the issue of Exchequer 
bonds to the accepting houses to the amount 
thereof. Notice of the assignment was 
despatched by the Bank of England to the 
Russo-Asiatic Bank in Petrograd, but accord- 
ing to the evidence never reached its destina- 
tion in consequence of the Bolshevist revolu- 
tion in Russia. By a decree issued by the 
Soviet Government in Dec. 1917, all private 
banks in Russia were abolished So the whole 
of their assets transferred to a State Bank. 
The Russo-Asiatic Bank, whose head office 
was in Petrograd, was one of the banks so 
abolished. Its London branch was opened 
in 1908 So was ordered to be wound up by 
the ct. in 1926, under sect. 338 of Cos. Act, 
1929. The Bank of England, on behalf of 
the Crown, lodged a proof of debt in the 
liquidation for £752,500, proceeds of the 
above named bills. The liquidator rejected 
the proof of the Bank of England on several 
grounds, the most important being that the 
claim was barred by the Statutes of Limita- 
tion : — Held : (1) the bills had been assigned 
to the Bank of England with the authority So 
on behalf of the Crown, & had passed to the 
Bank an equitable title to all the rights under 
the agreements made with the acceptors, 
including the right of action for breach of 
contract, if the bills were not paid at 
maturity ; (2) the obligation being to pay in 
sterling in London at maturity the debt was 
located in England A not in Russia, & there- 
fore English law must be applied ; (3) that 
the Russian Imperial Treasury bills were only 
a collateral security So being of no value at 
any material time were not a discharge of the 
debt ; (4) on the evidence of experts So docu- 
ments, the Russo-Asiatic Bank ceased to 
have any corporate existence in Russia as 
the result of decrees of the Soviet Govern- 
ment on or before Jan. 26, 1918, a date before 
the bills matured; So as from that date there 
was no debtor who could be sued. Stat. 
limitations therefore was no defence to the 
application, So the Bank of England was 
entitled to be admitted to prove for the debt 
in the winding-up of the London branch 
of reap. bank. There being no evidence, 


however, that notice of the assignment had 
reached the drawers, the assignors must be 
joined in the application . — Re Russo-Asiatic 
Bank, Re Russian Bank for Foreign 
Trade, [1934] Oh. 720 ; 103 L. J. Ch. 336 ; 
152 L. T. 142; 78 Sol. Jo. 647; [1934] 
B. So 0. R. 71. 

2819a. Foreign usage — Evidence of — Admissi- 

bility.] — Reaps, were jointly bound to fulfil 
the obligations contained in leases of premises 
in Santiago de Chile granted by the pre- 
decessors in title of applts. The leases 
provided the following way in which the 
rents should be payable : “ Payment shall be 
effected monthly in advance in Santiago de 
Chile on the first day of each month by first 
class bills on London.*’ In 1931, Chilean 
legislation supervened which reaps. main- 
tained prevented them from acquiring foreign 
exchange in Chile or from paying the rents 
in Chile by drafts on London without the 
authorisation of the committee established 
by the legislation to control exchanges, So 
that requests by them for such authorisation 
from time to time had been refused by the 
committee. The Chilean legislation estab- 
lished a control of international operations 
of exchange So the transfer of funds abroad, 
entrusting such control to a committee or 
commission. The legislation defined inter- 
national exchange transactions as 41 the 
purchase So sale of all kinds of currency So 
gold in any form So the bills of exchange, 

• cheques, drafts, letters of credit, telegraphio 
orders, A documents of any other nature 
requiring the transfer of funds from Chile or 
vice versa'* Conflicting evidence by Chilean 
experts was given as to the meaning in Chile 
of first class bills on London. The evidence 
accepted was that 44 payable in Chile in 
first class bills on London ** had a special 
mercantile meaning in Chile — namely, bills 
drawn in Chile by one or other of a select list 
of bankers So mercantile houses in Chile 
upon one or other of a select list of bankers So 
mercantile houses in London ” & these were 
known technically as F.C.L. bills. An 
advocate in Chile who had been Minister of 
Justice gave evidence that the F.C.L. bills 
came within the mischief of the Chilean 
legislation: — Held : (1) the conditions pre- 
cedent to the admissibility of evidence as to 
the meaning in Chile of first class bills on 
London had been fulfilled — namely, the evi- 
dence did not conflict with a statutory 
definition, was of a usage common to the place 
in question So expounded without contradict- 
ing the terms of the contract ; (2) though 
witnesses could be called to prove foreign law, 
the ct. was at liberty to look at a translation 
of the passages in question So to consider what 
was their proper meaning, but the ct. would 
have regard not only to its own view of the 
foreign law but to the interpretation put 
upon it by a competent foreign authority ; 
(3) the Chilean legislation made it impossible 
for the rent to be paid as directed, as the 

. mode of payment as already interpreted 
would have been an international exchange 
transaction within the meaning of the 
Chilean legislation. — De Beeche v. South 
American Stores, Ltd., So Chilian Stores, 
Ltd., [1936] A. C. 148 ; 104 L. J. K. B. 101 ; 
152 L. T. 809 ; 51 T. L. R. 189 ; 40 Com. 
Cas. 167, H. L. 

Annotation : — At to (1) BeU. Klcinwort, Sons & Co. v. 


ss 
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Ungarisohc Baumwolle Industrie Akt. Sc Hungarian 
General Oreditbank, {1039] 3 All E. R. 38. 

3824* Add , Annotations : — Expld. Be Vtawr, Hol- 


land v . Drukker, [1328] Oh. 877. Held. Be- 
public* de Guatemala v. Nunez, [1327] 1 
K. B. 668. 


Part XIX. — Cheques. 


2841. Add. Annotation : — Retd. Uoyda Bank v. 
Chartered Bank of India, Australia 6c China. 
[1929] 1 K. B. 40. 

2842. Add. Annotation: — Retd. Savory & Co. v. 
Lloyds Bank, Ltd. (1982), 48 T. L. R. 844. 


2846. Add. Annotations: — As to ( 1) Consd. Hiber- 
nian Bank, Ltd. v. Gysin & Hanson, [1939] 
1 K. B. 483. N.F. Hibernian Bank, Ltd. v. 
Gysin So Hanson, [1938] 2 K. B. 384. 

2846a. .] — A further item in the finding 

of negligence is that some of the cheques were 
crossed “ account of payee,” one with the 
addition of the word “ only.” While .this 
addition does not affect the negotiability of 
an order or bearer cheque, I agree with the 
view of Rowlatt, J., in House Property Co. 
of London, Ltd. v. London, County & West - 
minster Bank , No. 2850, that when such a 
cheque is paid into the account of a person 
Who is not the payee the bank is put on 
inquiry, especially when he is a servant of 
the payee (Scrutton, L.J.). — Underwood 
(A. L.), Ltd. v. Bank of Liverpool, 

UNDERWOOD (A. L.), LTD. V. BARCLAYS 

Bank, [1924] 1 K. B. 776 5 93 L. J. K. B. 

' 690 j 181 L. T. 271 ; 40 T. L. R. 302 ; 68 
Sol. Jo. 716 ; 29 Com. Cas. 182, C. A. 


imudationi : — Held. London Sc Montrose Shipbuilding Sc 
Repairing Co.. Ltd. v. Barclays Bank. Ltd. (1925). 31 
Com. Cm. 67 ; Robinson v. Midland Bank Ltd. (1925), 
41 T. L. R. 402 : Kredltbank Cassell G.m.b.H. 


41 T. L. R. 402: Kredltbank Cassell G.m.b.H. 
v. Schenkers, Ltd., [19IS1 2 K. B. 450 ; Houghton Sc Co. 
v. Nothard, Lowe Sc Willi Ltd., 11927] IK. B. 240 ; 
Auohtcroni at Co. v. Midland Bank, Ltd., £1928] 2 K. B. 
294 : Liggett, B. (Liverpool), Ltd. v. Barclays Bank, Ltd., 
(19281 lT B. 48 ; Lloyds Bonk, Ltd. v. Chartered Bank 
of India (1988), 97 L. J. K. B. 609 ; Reokitt v. Barnett, 


Pembroke at Slater, Ltd. [1998k 45 T. L. R. 36 ; SUngsby 
v. Westminster Bank, Ltd., [1981] 1 K. B. 173. 

284/7, Add. Annotations : — Generally, Reid. Sutters 
v. Briggs, [1922] 1 A. C. 1 ; Re Farrow's Bank, 
[1928] 1 Oh. 41 ; Importers Co. v. Westminster 
Bonk, [1927] 2 K. B. 297. 

2849. Add. Annotations : — Consd. London & Mont- 
rose Shipbuilding So Repairing Co. v. Barclays 
Bank (1925), 81 Com. Cas. 67 ; Lloyds Bank, 
Ltd. v. Savory & Co. (1932), 49 T. L. R. 
116. Held. Lloyds Bank v. Chartered Bank 
of India, Australia & China, [1929] 1 K. B. 
40. 

2$60. Add. Annotation: — Reid. Underwood v. 
v Bank of Liverpool, Underwood v. Barclays 
/ Bank, [1924) 1 K. B. 775. 

2851. Add. Annotations: — Consd. Reckitt v. 
Barnett, Pembroke So Slater, [1928] 2 K. B. 
244 ; Lloyds Bank v. Chartered Bank of 
India, Australia So China, [1929] 1 K. B. 40 ; 
Carpenters Co. v . British Mutual Banking 
Co., [1937] 3 All B. R. 811. Retd. Under- 
wood v. Bank of Liverpool, Underwood v. 
Barclays Bank, [1924] 1 K. B. 775 ; Fenton 
Textile Assocn. v. Thomas (1929), 45 T. L. R. 
264 ; Banco de Portugal v. Waterlow So 
Sons, Ltd. (1931), 100 L. J. K. B. 466; 
Midland Bank, Ltd. v. Reckitt (1932), 48 
T. L. R. 271 ; Slingsby v. District Bank, Ltd. 
(1931), 48 T. L. R. 114 ; Lloyds Bank, Ltd. 
v. Savory So Co. (1932), 49 T. L. R. 116. 

2852. Add. Annotations: — Apprvd. Sutters v. 
Briggs, [1922] 1 A. C. 1. Refd. Brown v. 
Swan (1921 ), 87 T. L. R. 787. 


Part XX.— Negotiable Instruments other than Bills of 
Exchange, Promissory Notes, and Cheques. 


2866. Add. Annotation : — Refd. Royal Trust Co. 
v. A.-G. for Alberta (1929), 46 T. L. R. 25. 

2878. Add. Annotations : — Consd. Auchteroni v. 
Midland Bank, [1928] 2 K. B. 294 ; Reckitt 
t. Barnett, Pembroke So Slater, [1928] 2 
K. B. 244. 

2887. Add. Annotations ; — Refd. Lloyds Bank v. 
Chartered Bank of India, Australia So China, 


[1929] 1 K. B. 40 ; Greenwood v. Martins 
Bank, Ltd. (1981), 47 T. L. R. 607. 

2831. Add. Annotations : — As to (1) Rsfd. Re- 
public* de Guatemala v. Nunes, [1327] 1 
K B. 669. As to (2) Refd. Republic* de 
Guatemala v. Nunes, [1327] 1 K. B. 669. 

2837. Add. Annotation : — Refd. Banco de Portugal 
v. Waterlow So Sons, Ltd. (1981), 130 L. J. 
K. B. 465. 


PART XX. SECT 8. 8UB-SE0T. 5, 



debentures were Issued payable to 
the bank or order. These new 
debentures were subsequently Indorsed 
to another bank (deft. No. 3) for value. 
Pltf. Sled a suit against deft*, for a 
return of the debentures, or in the 
alternative for their value . — Held .* 
the debentures were promimory notes. 
Sc. therefore, negotiable instruments 
within Negotiable Instruments Ant, 


debentures to the Bombay Improve- 
ment Trust for renewed. New 


68 Bom. 788 : os 
T. L. B. 6U» P. a 


i831X 47 


PART XX. SECT. S, SUB-SECT. 7. 
a. Lien note. 1 — Bet d: not a pro- 
missory note.— C anadian Bank op 
OOMMKBCZ 9. JOHNSON, (18851 4 
D. L. R. 611 ; (1885) 3 wTw.R. 388.— 
CAN. 

sy. .J — Held : not a promissory 

note.— XSnum e. A v&m <Maa.x 

CAN. 


VoL VL— Bills of Exchange. Cases 2801a— 8180. 


2901a* 1882 Aot, s. 96 — Warrant for interest 

on Government stock.] — Slingsby v. West- 
minster Bank, Ltd., No. 242a, ante . 

2908a. Add. Annotation : — Apld. Nippon Tusen 


Kaisha v. Ramjiban Serowgee, [1938] A. C. 
429. . 

2911. Add . Annotation : — Held. Commonwealth 
Trust v . Akotey (1925), 94 L. J. P. 0. 167. 


Part XX!.— I.O.U.’s. 

2924. Add. Annotations : — Apld. Soo. Anon, des 789. Refd. Nihalchand Navalchand v. 

Grands Etablissements de Touquet Paris- McMullan, [1934] 1 K. B. 171. 

Plage v. Baumgart (1927), 96 L. J. K. B. 

Part XXII. — Actions on and in Connection with Negotiable 

Instruments. 


2976. Add. Annotation: — Consd. Jenkins v. 
Jenkins, [1928] 2 K. B. 501. 

2976a. One Joint maker appointed holder’s executor 
— Action by executor against one of other 
makers.] — Jenkins v. Jenkins, No. 2393a, 
ante. 

8015. Add. Annotation: — As to (2) Consd. Pow- 
szechny Bank Zwiazowy W. Polsce v. Paros, 
[1932] 2 K. B. 363. 

8019. Add. Annotation: — Apprvd. Powszechny 
Bank Zwiazkowy W. Polsce v. Paros, [1932] 
2 K. B. 353. 

8019a. .] — In an action brought on 

a writ specially indorsed under R. S. C., 
Ord. 3, r. 6, by indorsees against the maker 
of a promissory note, pltfs. in an affidavit in 
support of a summons for leave to sign final 
judgment under R. S. C., Ord. 14, r. 1, stated 
that they were holders in due course of the 
note, having taken it in good faith for value 
from the payees without notice of any defect 
in their title. Deft, in his affidavit in answer 
stated facts which, if true, showed that the 
note had been negotiated in fraud of him. 
The judge in chambers made an order, under 
R. S. G., Ord. 14, r. 6, that deft, should have 
leave to defend the action if he brought a 
sum of money into ct. within a certain time, 
but that if he failed to do this, pltfs. should 


have leave to sign judgment for the amount 
claimed. On appeal from this order : — 
Held : (1) a triable issue was raised between 
the parties ; the mere statement in pltfs.’ 
affidavit that they had given value without 
notice of any defect in their indorsers* title 
was not sufficient to decide that issue in 
pltfs.’ favour, but that the ct. must have an 
opportunity of deciding it, & therefore deft, 
was entitled to leave to defend the action 
without the condition that he should pay 
. money into ct. ; (2) by Greer, L.J., & 

semble by Slhsser, L.J., where a deft, is 
entitled to leave to defend, the judge in 
chambers cannot under R. S. 0., Ord. 14, 
r. 6, make an order for conditional leave to 
defend, the effect of which is to give pltf. 
conditional leave to sign judgment. — Pow- 
szechny Bank Zwiazkowy W. Polsce v. 
Paros, [1932] 2 K. B. 353; 101 L. J. K. B. 
671 ; 147 L. T. 377, 0. A. 

3020. Add. Annotation: — Consd. Powszechny 

Bank Zwiazowy W. Polsce v. Paros, [1932] 
2 K. B. 363. 

8028. Add. Annotation : — Retd. Powszechny 

Bank Zwiazowy W. Polsce v. Paros, [1932] 
2 K. B. 353. 

8056. Add. Annotation : — Refd. Underwood v. 
Bank of Liverpool, Underwood v. Barclays 
Bank, [1924] 1 K. B. 775. 


Part XXIII. — Securities for Negotiable Instruments. 

3120. Add. Annotation : — As to (2) Refd. Aman v. Southern By. (1925), 42 T. L. R. 31. 


PART XXII. SECT. 1. 

2961 via. John- 

son v. Richardson, [1922] 8W.W.B, 
463. — CAN. 

PART XXII. SECT. 3. 

nt. Letter granting delay for 

payment.) — On 8ept. 3, 1929, appit. 
sued resp. oorpn. on tour promissory 
notes overdue & the defence set up was 
that the action was premature because, 
on Aug. 28. 1929, appit. had written 
a letter to the secretary of the oorpn. 
statins inter alia that unless payment 
was made within fifteen days he would ' 
take proceedings ; but he Drought his 
action before the expiry of that time : 
— Held : appit. was entitled to judg- 
ment. — Laoaille v. Laoaii.le Cobfn., 
gPSll 8. C. R. 619 ; 4D.LR. 837.— 

J.S. 


Letter granting delay — 


xi. - 

Action before cxpirtf of delay, h- 
Laoaille v. Laoaille Oorpn., [1931] 
8. O. R. 619 ; 4D.LR. 337.— CAN. 

PART XXII. SECT. 7. 
m. Pleading — Striking out — When 
ordere&h- Nksdles t>. 8lovari\ [1922] 
2 W. W. R. 649 : 66 D. L. R. 273; 
15 Seek. L. R. 44$*— CAN. 

•d. Discovery — Examination for — 
Action bp indonee .) — Empire Finan- 
ciers, Ltd. v. Nance, (1920) l 
W. W. R. 694 : 61 D. L. R. 231 —CAN. 

PART XXIL SECT. 11, SUB-SECT. 1. 

sf. Right to fury.) — Bane of Yobk- 
ton v. Bryan, ClisO] 9 W. W. R. 49 ; 
4 D. L. R. 287 ; 24 Alta. L. R. 576.— 
CAN. 

26 


PART XXII. SECT, tl, SUB-SECT. 4. 

d f. <t to prove collateral agree* 

ment—For “ working out " of note .) — 
Mallouqh v. Dick, (19271 2 D. L. R. 
370 ; [1927] 1 W. W. R. 644 ; 22 
Alta. L. R. 426.— CAN. 

d ii. To show that note signed as 
trustee only. ) — Evidenoe not admissible. 
—Canadian Credit Men's Trust As- 
book. v. Anderson (1917), 37 D. L.R. 
305.— CAN 

f i. Addition of word " security " 

— Evidence to explain.) — Parol evidence 
is admissible to explain the addition 
of the word “ security " to the name 
of one of the makers. — M cIntosh e. 
McNaughton, [1935)2 D. L. R. 237; 
O. R. 155.— CAN. 

PART XXIII. SECT. 7. 
sL Failure of holder to sue on oof- 

14 
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Part XXV. — Stamp Duties, 


Sub-sect. 1. — Bills of Exchange and other 
Orders on one Phhson to pay Anotheb 
(Vot. VI., p. 493). 

8181a. Bill of exchange.] — Foster v. Driscoll, 
Lindsay v. Attfield, Lindsay v. Driscoll, 
No. 508a, ante. 

8125. Add. Annotation : — Reid. Midland Bank v> 
I. H. Oomrs., [1927] 2 K. B. 405. 

8128. Add. Annotation: — Midland Bank v. I. R. 
Oomrs., [1927] 2 K. B. 405. 

8146a. “ Chequelet.* 9 ] — A bank issued documents 
to its customers in the form of receipts for 
payment by them to the customer of sums 
under £2, k agreed with its customers that 
they would pay to persons presenting these 
documents to them signed by a customer the 
sums named therein k would debit the cus- 
tomer’s account therewith, it being their 
avowqd intention that the documents should 
be used for the same purpose as cheques, & 
the object being to avoid the stamp duty on 
cheques: — Held: the documents were bills 
of exchange within Stamp Act, 1891 (c. 39), 
s. 82. — Midland Bane, Ltd. v. Inland 
Revenue Oomrs., [1927] 2 K. B. 405 ; 90 
L. J. K. B. 1000 i 137 L. T. 817 ; 43 T. L. B. 
754 5 71 Sol. Jo. 022. 

3150. Add. Annotations : — Consd. Wirth v . Weigel 
Leygonie A Co., [1939] 3 All E. R. 712. Held. 

- Akbar Khan v. Attar Singh, [1936] 2 All E. B. 
545. 

8158. Add. Annotation : — Refd. Wirth v. Weigel 
Leygonie A Co., [1939] 3 All E. B. 712. 

8172. Add. Annotations : — Reid. Lemon v. Austin 
Friars Investment Trust (1925), 133 L. T. 
790 ; R. v . Findlater, [1939] 1 K. B. 594. 

8178. Add. Annotation : — Refd. Midland Bank v . 
I. R. Oomrs., [1927] 2 K. B. 405. 


8178a. Letter confirming guarantee.] — By an agree- 
ment between K., an export & import 
merchant, do pltf., the latter was from time 
to time to finance certain of K.’s transactions. 
For this purpose pltf. opened a special bank- 
ing account in his own name into which he 
paid £3,000, over which he was to have sole 
control. He was to pay to defts. the amounts 
required by K. to cover particular 
transactions of K. & in consideration of such 
advances he was to receive one-third of the 
net profits subject to a minimum percentage 
on the monthly turnover. A letter in the 
following form, which was described as a 
guarantee, was addressed by defts. to pltf. in 
respect of each transaction. “ We confirm 
herewith that we undertake to pay irrevocably 

the sum of £ to you or into your banking 

account on in respect of the above 

reference.” K. was to put defts. in funds to 
meet the proposed payments by defts. to 
’ pltf., but eventually K. was unable to provide 
i such funds, & defts. refused to pay the sums 
due to pltf. : — Held : (1 ) there was no partner- 
ship between pltf. & K. ; (2) the letters were 
not promissory notes within Bills of Exchange 
Act, 1882, s. 83 (1), nor within Stamp Act, 
1891, s. 33 (2), & did not require stamping 
as promissory notes ; (3) the transaction 

between the parties was not a guarantee ; 
(4) the letters required to be stamped with a 
Od . stamp as agreements. — Wirth v. Weigel 
Leygonie & Co., Ltd., [1939] 3 All E. R. 
712; 101 L. T. 243; 83 Sol. Jo. 090. 

3197. Add. Annotation : — Refd. Knightsbridge 
Estates Trust, Ltd. v. Byrne, £1988] 2 All 
E. R. 444. 

3209. Add. Annotations: — Refd. Auchteroni v. 
Midland Bank, [1928] 2 K. B. 294 ; Bottom- 
ley v. Bannister (1931), 101 L. J. K. B. 40 ; 
S^sb^v. District Bank, Ltd., [1981] 2 


lateral — Security barred by lapse of time. ] 
— In an action on a promissory note 
deft, counterclaimed on the ground that 
pltf. had negligently failed to sue on 
oertaln notes given him as collateral 
security with the result that action on 
said notes was now barred by Stat. 
Limitations. The trial judge found 
that deft, had aoquiesoed in the opinion 
of a solr. acting for both parties that 
it was not worth while suing on the 
notes Sc that the only practical thing 
to do was to try to get renewal notes, 
but he held that deft.’s acquiescence 
could operate only as estoppel Sc 
since estoppel was not pleaded he 
allowed the counterclaim. On appeal : 
—•Held.* the appeal should be allowed. 
Deft/s cla im was for negligence in 
failing in a duty to sue on the notes or 
to return them to him Sc thereby put 
him In a position to sue. Under the 
oiroumstanoes there was no duty to do 
anything mors .than to try to obtain 
renewal notes. The solr. did so try &, 
therefore, pltf. was not guilty of the 
SMgUgenoe which deft, had to establish 
in order to suooeed on his counter- 
claim, — Oxloyt v. Kxfpan, (1936J 2 
wTw. R. 531 ; 4D.L.R. 5f 


PART XXV. SECT. 1, SUB-SECT. 1. 

3128 ii. Issued by one branch 

on another.) — Demand drafts, issued 
by one office of a bank upon another 
or the same bank, are bills of exchange 
payable on demand Sc are exempt from 
stamp duty. — Re Demand Drafts of 
Imperial Bank of India (1928), 
I. L. R. 66 Oalo. 233.— IND. 

PART XXV. SECT. 2, SUB-SECT. 1. 

«k. Time for stamping — Whether 
after acceptance <S? indorsement .) — 
Butler v. Evans (1873), 9 N, S, R. 
(3 G. Sc O.) 171.— CAN. 

PART XXV. SECT. 2, SUB-SECT. 2. 
Time for stamping . > — Bender- 
(1866), 26 U. C. R. 184. 


son e. Gesnbr 
—CAN. 


•n, .1 — Held: a promissory 

note before being negotiated oould be 
stamped by the maker on the day of 
the making thereof, though after It had 
been signed Sc Indorsed by the payee. — 
Bank of Ottawa v. McLaughlin 
(1883). 81.X 643.— GAR 


PART XXV. SECT. 4, SUB-SECT. 3.— 
B. 

8254 vii. .) — Where a pro- 

missory note, being Insufficiently 
stamped. Is inadmissible in evidence, 
a tuft to recover the principal debt 
based on the acknowledgment con- 
tained in a contemporaneous reoeipt 
mentioning the loan & referring to the 
promissory note, is maintainable. — 
Oovind Singh v. Bijot Bahadur 
SlNGH (1999), I. L. R. 62 All. 169.— 
IND. 

PART XXV. SECT. 4, SUB-SECT. 8. 

— 0 * 

8263 v. — .1 — An unstamped oheoue 

If admissible in evidence Sc may amount 
to an earnest or part payment — Srxsa 
*. Geck. [1920] 1W. W. R. 741.— CAN. 

PART XXV. SCOT. S, SUB-SECT. 1. 

f 1. — .] — Travis 

«. Glasieb (1870), 2 Ban. 215.— CAN. 

1 ii. .] — Bank or 

Nova Scotia «. Cushing (1889), 21 
N. B. R. 498.— CAN. 


BILLS OF LADING. 


See Shipping and Navigation. 
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BILLS OF SALE. 


Part I. — Objects and Application of Bills of Sale Acts. 


6. Add* Annotation : — Refd. National Provincial 
Sc Union Bank of England v* Lindaell (1021), 
91 L. J. K. B. 196. 


7. Add. Annotation : — Refd. Re Lovegrove, Ex p. 
Lovegrove Sc Oo. (Sales), Ltd., Be Lovegrove, 
Ex p. Trustees, [1986] Oh. 464. 


Part II. — What Transactions are Bills of Sale and require 

Registration. 


11. Add * Annotation: — Reid. French v, Gething, 

[1922] 1 K. B. 286. 

12. Add. Annotation : — Retd. Be George Ingle- 

held, Ltd., [1988] Oh. 1 ; Be Lovegrove, Ex p. 
Lovegrove Sc Oo. (Sales), Ltd., Be Lovegrove, 
Ex p. Trustees, [1936] Oh. 464. 

14. Add. Annotation: — Raid. Be Lovegrove, 

Ex p . Lovegrove Sc Oo. (Sales), Ltd., Be 
Lovegrove, Ex p. Trustees, [1936] Oh. 464. 

15a. .] — H., a dealer in motor vehicles, 

Sc defts., a finance co., entered into a trans- 
action for the sale of a motor lorry by H. to 
defts. Sc the letting of the lorry by defts. to 
H. on an agreement in the form of a hire- 
purchase agreement. The transaction was 
carried out by means of the printed forms 
used by defts. in their business, which were 
more appropriate to a case in which they 
bought a vehicle Sc let it on hire-purchase to 
a third party, than to the present case. H., 
being in possession of the lorry, then fraudu- 
lently sold it to pltls., who were not aware 
of the previous transaction between H. Sc 
defts. The payments due from H. to 
defts. under the hire-purchase agreement 
between them having fallen into arrear, 
defts. resumed possession of the lorry Sc 
refused to deliver it to pltfs. at their request. 
Pltfs. thereupon brought an action against 
defts. claiming delivery up of the lorry or 
damages for its detention : — Held : in the 
circumstances the transaction between H. 
Sc defts. was in fact what it purported to be. 


Sc the agreement between them as to the 
letting of the lorrv was a valid hire-purchase 
agreement Sc could not be treated as a bill 
of sale to secure the repayment of a loan by 
defts. to H. — Staffs Motor Guarantee, 
Liu. v. British Wagon Oo., Ltd., [1934] 2 
K. B. 805 ; 103 L. J. K. B. 613 ; 161 L. T. 396. 

15b. Bale — Re-letting to seller.]— British, 

Railway Traffic & Electric Oo. v. Kahn, 
[1921] W. N. 62. 

24. Add. Annotations : — Retd. Be Lovegrove, Exp. 
Lovegrove Sc Oo. (Sales), Ltd., Be Lovegrove, 
Ex p. Trustees, [1935] Oh. 464 ; Fleetwood- 
Hesketh v. I. R. Comre., [1936] 1 K. B. 
351. 

27. Add. Annotation : — Refd, Fleetwood -Hesketh 
v. I. R. Oomrs., [1936] 1 K. B. 361. 

85. Add. Annotation: — Held. Be Wait, [1927] 
1 Oh. 606. 

41. Add. Annotations : — Refd. National Pro- 
vincial Sc Union Bank of England v. Lindsell 
(1921), 91 L. J. K. B. 196 ; Be George Ingle- 
fleld, Ltd., [1933] Oh. 1. 

44. Add. Annotations: — Expld. Sc Apld. French 
v. Gething, [1922] 1 K. B. 286. Refd. Fleet- 
wood-Hesketh v. I. R. Oomrs., [1936] 1 
K. B. 351. 

55a. Sales agreement between manufacturer Sc 
company — To secure loan.] — Being short of 
liquid capital, the debtor, who was a manu- 
facturer of furniture, approached A. for 
assistance. A. agreed to help him Sc for this 


PART 1. 

si. Probation of credUort .} — 

BWs of Sale Act. R. S. A.. 1922, o. 151, 
to not Intended to do anything further 
than to atop a buyer of goods who 
haa not registered a bill of sale Sc who 
is not in possession of the goods from 
claiming. as against creditors of the 
Demon in possession, that he had 
bought the goods from said person. 
It Is not the intention of the Act that 
the buyer of a Chattel who leaves it 
In the possession of the vendor until 
it oan be sold again Sc then sells It Sc 
makes delivery to a person who takes 
it away is to be deprived of the pro- 
oeeds of the resale by reason of 
garnishee or other proceedings taken 
by creditors of the person In pos- 
session before the resale Sc delivery. — 
Re atumq. Royal Bank of Canada 
e. Hbylbb Sc Atumq, (1930] 1 
W. W. R. 103 ; 1 D. L. R. 08.— CAN. 

ml Hills of Sate 4/ Chattel Mortgage 
Act. B. 8. M*. 1913 (c. IT ) — Not 
appHoabls to mortgage of eguity in 
mortgaged goods .) — The above Act does 
not apply to a chattel mtga. which 
expr ess l y covers not the goods them- 
selves referred to therein but any 


Interest or equity which mtgor. may 
have in them after the claim of a 
prior named mtgee. shall have been 
satisfied. — Banqub d'Hoohelaoa v. 
Brownstone, [19251 3 D. L. R. 170 ; 
[19251 2 W. W. R. 348 ; 35 Man. L. R. 
02.— -CAN. 

sb. Crop Payment* Act. 1924 (c. 147), 
es. 2, 3 — Effect of — Alienation by land- 
lord. vendor or mortgagee .) — Re Chop 
Payments Act, Be Bill* or Sale Sc 
Chattel Mortgage act (1926), 86 
Man. L R. 34 ; [19201 2 W. W. R. 
844.— CAN. 

■d. Contract made outside jurisdiction 
— Provincial Act not applicable .} — 
National Cash Register Oo. v. 
LoVsrrr, Moons v. National Cash 
Rnqisteb 
OAN. 

sL Who may he - creditor "—Trustee 

SMMVAoxioir I som* t J*D. U B. 

US; 60S. B. B.WT.— CAN. 

PART IL .EOT. 1. 

10IL Ad4 M MM&,(lM0]* W.W.B. 
Ml." 


I Oo. (IMS), 1 E. L. R. an.— 


PART IL .EOT. 


sm. Declaration reserving to maker 
powers of management db disposition — 
No power in oestui que trust to seise 
or take possession.}— Purcell v. 
Deputy Federal Taxation Oomb. 
(1920), 98 O. L. R. 77.— AUS. 

PART II. SEOT. 3, SUB-SECT. 9. 

38 L Add ** revsd., [1920] 8 W. W. R. 
421.** 

PART 11. SECT. 4. 

t 1. Goods paid for but not de- 

livered.) — Held: registration not re- 
quired Under Bills of Bale Act in order 
to protect purchaser's right to goods 
subsequently manufactured 3c paid for 
under the agreement, the property, in 
which had passed to him but which 
were still . on vendor's premises. — 
Allen-Stoltze Lumber Co., Ltd. e. 
Summit Lake Lumbeb Oo., Ltd., 
(1990) 8 W. W. R. 895.— OAN. 

, Ti.^ru ao o:^ , u& 
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purpose a eo. was incorporated on Sept. 1, 
1033, with a capital of 100 shares of £1 each, 
of which A. held ninety-eight, his clerk one, 

& the debtor one. On the same date the 
debtor entered into an agreement with the 
co. by which the co. agreed to buy for cash 
goods manufactured by him up to a total 
amount of £7,000, the price to be 10 per cent, 
less than the prices that any or certain 
specified customers had agreed to pay for 
them, & the goods to be invoiced to the 
customers in the name of the co. The agree- 
ment also provided that the debtor should 
not sell goods to any person other than the co., 
that he should repay to the co. any part of 
the price of goods so purchased which the 
customer failed to pay, & that the co. should 
not make a profit of more than £2,500 in any 
one year. Notices were issued to customers 
that for the future sales would be effected 
through the co. On Feb. 5, 1034, a receiving 
order was made against the debtor, & on 
Feb. 10 he was adjudicated a bkpt. The 
question arose whether the agreement was void 
as against the trustees in bkpcy. so that the 
sums remaining due from customers at the 
beginning of the bkpcy. formed part of the - 
.debtor’s estate : — Held: the agreement was 
not void either as an unregistered bill of 
sale or as an assignment of future book debts 
«■ within sect. 43 of Bkpcy. Act, 1014 (c. 59). — 

Re Lovegrove, Ex p. Lovegrove & Co. 
(Saueos), Ltd., Re Lovegrove, Ex p. 
Trustees, [1935] Ch. 404 ; 104 L. J. Ch. 
282 ; (1034-5), B. & C. R. 262 ; sub nom . Re 
Lovegrove, Ex p. Applbstone v. Trustees, 
152 L. T. 480 ; 79 Sol. Jo. 145 ; sub nom. 

Re Lovegrove, Ex p. Lovegrove & Co. 
(Sales), Ltd. v. Trustees, 51 T. L. R. 248, 

C. A. 

70. Add. Annotation : — Refd. Modern Light Cars, 
Ltd. v. Seals, [1934] 1 K. B. 32. 

74. Add. Annotation : — Refd. Re Lovegrove, Ex p. 
Lovegrove & Co. (Sales), Ltd., Re Lovegrove, 
Ex p. Trustees, [1935] Ch. 464. 

82. Add. Annotations : — As to (1) Comd. Wright- 
son v. McArthur & Hutchisons, [1021] 2 
K. B. 807. As to (2) Refd. Wrightson v. 
McArthur & Hutchisons, [1021] 2 K. B. 
807 ; Mercantile Bank of India, Ltd. v . 
Chartered Bank of India, Australia & China 
& Strauss & Co., [1937] 4 All E. R. 651. 

00. Add. Annotation : — Apld. Re Allester, [1022] 

2 Ch. 211. 

08. Add. Annotation : — Refd. Wrightson v. 
McArthur & Hutchisons, [1021] 2 K. B. 
807. 

98a, Room on borrower's premises.] — 

Deft, co., in order to secure pltf. against loss 


on a certain contract & in consideration of 
pltf. giving further time within which to pay 
for the goods, set aside certain specified goods 
in two rooms on defts.' premises, which were 
locked up & the keys handed to pltf., no 
other goods being in those two rooms. The 
terms of the transaction were recorded in 
two letters written by deft. oo. to pltf., one 
letter written before the keys were handed 
over, & the second letter subsequently. The 
second letter contained the words : “ The 
goods to be locked up, the keys in your 
possession, ft you to have the right to remove 
same as desired.” The co. went into liquida- 
tion & the liquidator claimed that the trans- 
action was invalid under Companies Act, 
1008 (c. 60), s. 03 (1) (o), as being a charge 
created or evidenced by an instrument which 
if executed by an individual would require 
registration as a bill of sale. Pltf. brought 
an action claiming a declaration that the 
goods were in his possession, & that he was 
entitled to remove them : — Held : possession 
of the goods passed to pltf. by the delivery 
of the keys of the rooms in which they were 
locked up, notwithstanding that those rooms 
were on defts.’ premises, inasmuch as defts. 
had conferred upon pltf. a licence to make 
the necessary entry in order to use the keys, 
which licence could not be revoked, & there- 
fore the transaction was valid as against the 
liquidator, ft pltf. was entitled to remove 
the goods. — Wrightson v. McArthur & 
Hutchisons, [1921] 2 K. B. 807 ; 90 L. J. 
K. B. 842 5 125 L. T. 383 ; 37 T. L. R. 676 ; 
05 Sol. Jo. 653 ; [1021] B. & C. R. 130. 

Annotation : — Refd. Mercantile Bank of India. Ltd. v. 
Chartered Bonk of India. Australia & China & Strauss Sc 
Co.. [1937] 4 All E. R. 651. 

97. Add. Annotation : — Consd. French v. Gething, 
[1922] 1 K. B. 230. 

08. Add. Annotation : — Refd. National Provincial 
ft Union Bank of England v. Lindsell (1021), 
01 L. J. K. B. 196. 

08a. Letter assigning chattel In hands of third 
party — Or proceeds of sale — As security tor 
overdraft.] — The owner of a motor car 
which was in the hands of deft., a motor 
engineer, for the purpose of repairs, & which 
he had instructed deft, to sell on his behalf 
when repaired, had an account at pltfs.’ 
bank, which was overdrawn. Being re- 
quested by pltfs. to give security for the 
overdraft he wrote to deft, a letter authorising 
him M to bold the car to the order of’ the 
bank “or the proceeds when sold,” & sent 
a copy of that letter to pltfs. The letter 
was not registered as a bill of sale. The car 
having been sold A the price received by 
deft., pltfs. claimed the proceeds: — Held: 


PART 11. SECT. 6. SUB-SECT. 4. 

Ml. FoUowino oUeoed edk to vendor.} 
— 0. purchased an automobile, paring 
partly In oath ft partly by post-dated 
cheque. Latfer requiring money to 
finance bis business, he borrowed 
•1,400 from pltf., string In return a 
hire-purchase agreement as to the 
automobile. C. oontlnued in pos- 
tillion of the oar .•—Held? the docu- 
ment was an assurance ft oame within 
Bills of Sale Ao^—Rirm m. P.) ft 
Oo. e. Sojlbff (19S0X 99 B. C R. 
70. — CAN. 

M II. .l—i A. an employee of pltf. 

oo., being desirous of obtaining a new 
motor oar for tbe purposes of Ids work, 
arranged with an officer of pltf. that 


the oo. would advanoe him £000 to 
enable him to purchase the oar. A. 
selected a oar ft signed an order for 
it In his own name, ft an invoice 
addressed to pltf. was issued to A. 
A cheque for the balanoe of the amount 
owing on the oar was given by the 
pltf. to A., who handed it to the 
vendor. The oo.*s ledger showed the 
amount of the oheque as an advanoe 
to A. As security for this advanoe 
A. entered into a hire-purchase agree- 
ment with the oo., whereby the oo. 
purported to let the oar to A. upon 
the usual terms of a hire- purchase 
agreement. The agreement was not 
registered as a bill of sale, ft A. sub- 
sequently sold the oar to deft. In an 
action for detention : — Be H : the cfc. 


was not oonoluded by the form into 
which the parties had thrown the 
transaction, but was entitled, ft indeed 
bound, to Inquire Into its real nature ; 
the transaction between A. ft pltf. 
amounted to an advanoe by pltf. to 
A. on the security of the oar : the pltf. 
could not make out its title inde- 
pendently of the hire-purchase agree- 
ment, which contained a licence to 
take possession of a personal chattel, 
ft was consequently a bill of sale within 
Instruments Act, 1015, s. 107, ft the 
agreement not being registered as a 
bill of sale was void, ft deft, was 
entitled to suoooed. — Australian 
Metropolitan Lip* Assurance Oo.* 
Ltd. v. Lba, 11908] V. L. R. 29.— 
A US. 



the letter in question created one entire 
charge upon the car & the proceeds which 
represented it, & the equitable assignment 
ot the proceeds could not be severed from 
the assignment of the car itself ; the letter 
was consequently a bill of sale & void for 
want of registration & for non-compliance 
with the statutory form. — National Pro- 
vinciai, & Union Bank of EnglaAj t>. 
I4ND8HLL, [1822] 1 K. B. 21 > 91 L. J. K. B. 

fi"i) *1! BJ 11 ! 

** Nortb Wales Prodno* & Supply Soo., 


104. Add. Annotation : — Ezpld. & Apld. Shears 
v. Jones, [1922] 2 Oh. 802. 

108. Add. Annotations : — Consd. Be Johns, Worrell 
v. Johns, [1928] Ch. 737. Held. Mercantile 
Bank of India, Ltd. v. Chartered Bank of 
^ & Strauss & Co., 

[1937] 4 All E. R. 651. 


VoL VIL — Bills of Sale. Cases 88a - 141. 

109. Add. Annotation /—Held. Mercantile Bank of 
India, Ltd. v . Chartered Bank of India, 
Australia & China & Strauss & Co., [19371 4 
AU E. R. 051. L J 


110a. .] — An agreement to execute a bill of 

sale, to secure payment of a debt, in the 
event of the debt not being paid by a certain 
date, is a bill of sale within 1882 Act, & is void 
unless the requirements of that Act as to 
registration are complied with. — Shears & 
Sons, Ltd. v. Jones, [1922 ] 2 Oh. 802 ; 92 
L. J. Ch. 28 ; 128 L. T. 218 ; 66 Sol. Jo. 
682 ; [1922] B. & 0. E. 211. 

112. Add. Annotation : — Retd. Re Wethered, Ex p. 
Trustee (1925), 134 L. T. 204. 

117. After this case add 

Power of distress as indemnity against rent.] — 
See Law of Property Act, 1925 (c. 20), 
s. 189 (1). 


Part III. — Instruments not within the Expression “Bill 

of Sale” 


128. Add. Annotations : — Foild. French v. Gething, 
[1922] 1 K. B. 236. Reid. Oanvey Islan d 
Comrs. v. Preedy, [1922] 1 Ch. 179. 

133. Add. Annotations : — Refd. The Harlow, [1022] 
P. 176 ; Merchants' Marine Insce. v. North of 
England Protecting & Inde mnit y Assocn. 
(1926), 42 T. L. B. 724. 

184. Add. Annotation : — Refd. The Humorous* 
The Mabel Vera, [1933] P. 109. 


135. Add. Annotations: — Refd. Madras Official 
Assignee v. Mercantile Bank of India, Ltd., 
[1936] A. C. 63 ; Mercantile Bank of India, 
Ltd. v . Chartered Bank of India, Australia 
& China & Strauss & Co., [1937] 4 All E. R. 


188. Add. Annotations : — Refd. Re AUeeter, [1922] 
2 Ch. 211 ; Madras Official Assignee v. Mer- 
cantile Bank of India, Ltd., [1936] A. 0. 53, 


138a. Letter of trust on redellvery lor realisation of 
pledged bills of lading.] — A limited co. 
pledged bills of lading with a bank to secure 
an overdraft. When it was time to sell the 
goods, the co. in accordance with the well- 
established mercantile practice obtained the 
bills of lading from the bank for realisation 
on the terms stated in the usual letter of 
trust given by the co. to the bank, to wit, 
that the co. received the bills of la/Rnfl in 
trust on the bank's account & undertook to 


hold the goods when received & the proceeds 
when sola as the bank's trustees A to remit 
the entire net proceeds as realised : — Held : 
the letter of trust was not a bill of sale at all 
within the definition of 1878 Act, s. 4. 
Serrible : if it had been so, it would on the 
evidence have been a document “ used In the 
ordinary course of business " within the 
exception in that definition. — Re Allbster 
<D.), Ltd., [1922] 2 Ch. 211 ; 91 L. J. Oh. 
797 ; 127 L. T. 434 : 88 T. L. R. 011 j 06 
Sol. Jo. 486 ; [1922] B. & O. R. 190. 

Annotations : — Retd. Madras Official Assignee v. Mercantile 
Bank of India, Ltd., [193.5] A. C. .53 ; Lloyds Bank, Ltd. v. 
Bank of America National Trust Sc Savings Assocn., 119371 
3 All E. R. 312 ; Mercantile Bank of India, Ltd. v. 
Chartered Bank of India, Australia 3c China Sc Strauss Sc 
Co„ [19371 4 All E. R. 051. 

188b. Agreement for sale of growing crop.] — An 
agreement for the sale of a growing crop Is a 
transfer of “ goods ” within 1878 Act, s. 4, 
& is therefore excepted from the definition 
of 14 bill of sale " in that sect, as being a 
“ transfer of goods in the ordinary course of 
business of any trade or calling." — Stephen- 
son v. Thompson, [1924] 2 K. B. 240 ; 98 
L. J. K. B. 771 ; 131 L. T. 279 ; 88 J. P. 
142 ; 40 T. L. R. 513 ; 08 Sol. Jo. 630 j 22 
L. O. R. 359 ; [1924] B. & 0. R. 170, 0. A. 

141. Add. Annotation: — Refd. Madras Official 
Assignee v. Mercantile Bank of India, Ltd., 
[1935] A. C. 53. 


PART II. SECT. 6. 

«t To give security — Registration 
necessary A — Re McIntyre, Truster t>. 
Canada Mittal Oo.. Ltd. (Out.), [1926] 
9 O. L. R. 889 ; 5C.B.R. 029.— CAN. 

•v. Royalty agreement with oil com - 

pony.] — An agreement under which a 
oo. Incorporated to drill for oil & gas 

agrees to pay another oo. a percentage 

royalty on all the oil. gas Sc other 

products to be recovered by the former, 

Is not one to which Bills of Sale Act, 

1929* applies. — Re Publtx Oil It 
Gas, Ltd., Re Canadian Credit 
Men’s Trust Assocn.. Ltd. St Mer- 
land Oil Oo. of Canada. Ltd.. [1936] 
w, wTr. 634 ; [1937] 1D.LR. 
203. — CAN. 


PART I1L SECT. 6. 

*w. Hen note — No collateral contract 
to transfer property in goods back to 
eetler.) — Held .* not a chattel mtge. — 
O’Brien v. Stebbxns Sc Mullen, 
[1927] SO.L.E 274 1 2 W. W. R. 176 ; 
21 Seek. L. R. 4 7 8. -r CAN. 

PART 11L SECT. S. 

142 It. .] — Gordon 

MaoKay Sc 06.. Ltd. v. Capital Trust 
OOm Ltd., [192712 D. L. R. 1160; 
8. 0. R. 874 ; 8 Q. B. R. 210. — CAN. 

142 v. — .1 — Debentures 

IMS# by the oo. on May 1, 1927. 
were not registered ae chattel mtges, 


under the Bills of Bale St Chattel Mtge. 
Act. By each debenture the oo. 
agreed to pay the principal sum therein 
mentioned on a certain date, with 
interest. There was no covering deed 
or trust mtge. Each debenture pro- 
vided security tor its payment by 
creating a first floating charge on all 
its assets St undertakings both present 
St future : — Held : the words used in 
creating the charge did not constitute 
the debentures a mtge. with Bills of 
Sale St Chattel Mtge. Act, Sc they were 
a oharge on the property of the oo. in 
priority to the claims of all other 
creditors . — Re Dominion ChocmILat* 
Oo., [193n 2 D. L. R. 813 ; O. R. 86 ; 
12 C. B. H. 460. — CAN* 


Omm 144a — 180. English and Empire Digest Supplement, 


144*. — Society incorporated under In- 

dustrial A Provident Societies Act, 1898 
(e. 89).]— Upon a claim by a debenture*holder 
m the winding up of a society incorporated 
under Idle above Ac t to be declared a secured 
creditor, the question arose whether the 
debenture, by which the property of the 
society present A future was charged to 
secure the repayment of the principal sum 
A interest, was void by reason of Sills of 
Sale Acts, as to all or any of the assets of the 
society thereby charged: — Helds (1) the 
society was not an incorporated oo. within 
the exception from 1882 Act, mentioned in 
sect. 17 of that Act ; (2) the property charged 
by the debenture, although described in 
general terms, was severable ; &, accordingly, 
the debenture was a valid oharge upon such 
of the assets of the society as did not consist 
of personal chattels within 1878 Act, s. 4.— • 
Be North Walks Produce A Supply 
Society, [1922] 2 Oh. 840 : 91 L. J. Oh. 415 : 


127 L. T. 288 ; 88 T. L. B. 618: 90 Sol. Jo. 
489 1 (1922] B. A 0. B. 12. 

148. Add* Annotations : — Reid. Be North Wales 
Produce A Supply Soc., [1922] 2 Oh. 840 ; 
National Provincial Bank of England v. 
Oharnley (1923), 98 L. J. K. B. 241. 

149. Add. Annotations Refd. Be North Wales 
m Produce A Supply Soc., [1922] 2 Oh. 840 ; 
• National Provincial Bank of England v. 

Oharnley (1928), 93 L. J. K. B. 241. 

151. Add. Annotations — Apld, Be North Wales 
Produce A Supply Soc., [1922] 2 Oh. 340. 

155. Add. Annotations — Apld. Lemon v. Austin 
Friars Investment Trust (1925), 183 L. T. 
790. 

156. Add. Annotations s — Consd. Lemon v. Austin 
Friars Investment Trust, [1926] Oh. 1. Retd. 
Dey v . Rubber A Mercantile Oorpn., [1923] 
2 Oh. 528. 

158. Add. Annotation: — Reid. Be North Wales 
Produce A Supply Soc., [1922] 2 Oh. 340. 


* * 

Part IV. — Subject-Matter of Bills of Sale — “ Personal 

Chattels.” 

160/ Add. Annotation: — Refd. Herbert’s Trustee (New), Ltd. v . Thurgood (1934), 150 L. T. 

v. Higgins, [1926] Oh. 794. 427 ; Townley Mill Oo. (1919), Ltd. v. 

168. Add. Annotations: — Refd. Be North Wales Oldham Assessment Committee, [1936] 1 

Produce A Supply Soc., [1922] 2 Oh. 340 ; K. B. 585. 

v. Pendlebury Property Trustees, 180. Add. Annotation Reid. Townley Mill Co. 
[1981] 2 Oh. 255. (1919), Ltd. v . Oldham Assessment Corn- 

176. Add. Annotations : — Refd. Golden Horseshoes mittee, [1936] 1 K. B. 685. 


PART IV. SECT. 1. 

ay. Sale of dwdHng-house for re- 
moval.) — A sale of a dwelling-house 
with the intention on the part of the 
vendor Sc purchaser that it shall be 
removed from the land on which it is 
situated is a sale of a chattel within the 
meaning of soot- 0 of the BiUs of Sale 
Act. K. S. A. . 1922, o. 151 .— Wads r. 
Municipal district of Golden 
Centre, [1929] 2 D. L. R. 779 j 1 
W. W. B. 901 ; 24 Alta. L. R. 1.— 
CAN. 

u. Goods not property of grantor .) — 
The purchaser of a 1 motor oar under an 
uncompleted conditional sale agree- 
ment orally agreed to sell It to his 
oNo)^of 

^e t^^rtiSS^emSr ? trat 
not •undent ohange or possession to 
satisfy Bills of Sale Act ifitappUed to 
such a transaction. After the father 
had paid off the vendor the oar was 
seised under an execution against the 
son : — add : the transaction was not 
a ** sale, assignment or transfer" of 
the oar; its only effect was to give the 
father an equitable Interest in the oar 
which did not depend upon the 
delivery of possession ; Sc. therefore, 
it was not affected by Buis of Sale 

*?»»**• a 4* 1S !S?' 

which did net provide, as does the 
present Act, 1929. s. 27, that it shall 


present Act, 1929. s. 27, that it shall 
apply to bills of sale although the goods 
may not be the property ofthegmntor. 

243.— CAN. 

•a. Property eaaempt from enoovKon,}— 
The BffuOK Sale Aot, B. 8/8.. 1930, 
applies to property exempt from eeisure 


memorandum, dated five years pre- 
viously, of a sale to her by the debtor 
of four hogs ; Sc adduced evidence to 
show that at that time he owned only 
four hogs Sc that the herd seised was 
their progeny; Sc eontended, that, 
although the sale had not been 
registered under Bills of Sale Aot Sc 
although there had been no actual Sc 
continual ohange of possession, yet as 
said four hogs were the only hogs 
owned by her husband at that time 
they were exempt from seizure. Sc, 



of the sheep described in the sohedule 
Sc operated in equity as an assignment 
of the progeny, when bom. A of the 
sheep acquired Sc brought on to the 
land when so acquired 3c brought on 
to the land. Sc, therefore, any wool 
shorn from such sheep during the con- 
tinuance of the sec u ri ty belonged to Y* 
— Yoonosusband. ltd. v. Campbell 

mwAfejur- — “ 

PART IV. SECT. 2. 
at — Goods fa poemmtm of third 


behalf.}— Held : Bills of Sale Aot did 
not apply. — Pretk r. Lauzon & Fbn- 
som, Q923] 3 D. L. B. 1152 ; 52 
O. L. R. 334.— CAN. 

PART IV. SECT. 3. 

167 It .1 — The assignment by 


therefore, the seizure was valid. — 
MoGirr v. Beloub, [1932] 1W.W.R. 
495.— CAN. 

if. After-aoqvired p ropert y — Increase 
db progeny of sheep.}— By an Indenture 
described as a mtge of stock, H. 
assigned to Y„ as security tor moneys 
advanoed, certain sheep, a detailed 
description of which was given in the 
schedule thereto, & also all the increase 
A progeny of snob sheep, A all other 
sheep whloh then belonged or which 
might thereafter belong to H., A which 
at any thna during the «wwHnwftn<v> 
of the security mSnt be brought on 
the property : — Held : the indenture 
operated In law as an assignment 




the possession of themrer, who was 
not m default under the hire-purchase 
agreement, is an assignment of a ohoee 
in action within sTa of Bills of Sale 
Act. 1898.— Motor Credits, Ltd. v. 
W. F. Wollaston, Ltd. (In Liquida- 
tion) (1929), 29 S. R. N. 0. W. 227 ; 
46 N. 8. W. W. N. 48.— AUB. 

PART IV. SECT. 4, SUB-SECT. 8. 

o i. .1 — When a mtgee. enters 

Into posse ss ion, he beoomee entitled 
to any crops growing on the land as 
against a mtgee. of the crops under a 
ohattel mtge. executed after his mtge. 
A before possession taken; but, If 
the crops are out at the time of 
possession taken, the holder of the 
chattel mtge. would have priority. — 
Harrison v. Oabberrt Elevator Oo. 
(Man.) (1908), 7 W. L. ILnS. — CAN. 

o 11. .] — Where a chattel mtge. 

includes f ut ure crops, them is an 
implied term that mtgor. may carry 
on his business A sell the mtged. 
property in the usual way. A purchaser, 
e.p.,a canning factory, gets a good title. 
— Kourcb v . Canadian Ganners, Ltd.. 

a L Chattel mortgage t moM H mg 

eat gra in A mount of em grain not 
epeetfled.}—HeU : mtge. not valid 
even In port*— North American 
Lumber €6. *. Bank op Montreal, 

HffAKAW iJSJA 1 **- 
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190. Add. Annotation : — Dlltd. Stephenson 
Thompson, [1924.] 2 K. B. 240. 


196a. Growing crops.]— Stephenson v. Thompson, 
No. 188b, ante* 


Part V. — Statutory Requirements. 


218a. Substantial accuracy — Payment of loan 

by cheque.] — PItf. granted a bill of sale over 
certain furniture to a money-lender, 6c, as she 
was unable to pay him the first instalment 
when it became due, delta, agreed to advance 
to her £1,000 on another bill of sale for the 
purpose of paying him off Sc of having her 
furniture released from the first bill of sale. 
Pltf. accordingly received a cheque for £1,000 
from defts., Sc after receiving it she executed 


the second bill of sale, which stated that the 
consideration for it was £1,000 paid to pltf. 
In an action by pltf. to restrain defts. from 
disposing of the furniture comprised in the 
second bill of sale, pltf. relied on 1882 Act, 
s. 8, Sc she 'contended that the real considera- 
tion was the payment oft of the money- 
lender Sc the release of her furniture from the 
first bill of sale : — Held : the consideration 
for the second bill of sale was the loan of 


a U. Learn by mortgagee in 

poeaeeeUm to guarantor of mortgagor '* 
debt to bank — Profile from crop to be 

r iled in reduction of debt,}--Hcld : 

above arrangement did not violate 
Chattel Mtge. Aot, R. 8. C., 1920 
, ». 20 , 


(O.200). i 


, as an attempt to create 


a security on a growing crop, since it 
did not come within any instrument 
mentioned therein. — Burns Sc Brown 
v. Zulauf Sc Bober (Bask.), [1926] 
IW.W.R. 943. — CAN. 

a lii. .]—Bills of Sale ft Chattel 

Mtge. Aot cannot apply to a sale of 
growing crops. — Noubse v. Canadian 
Cankers, Ltd. [1935], 3 D. L. R. 108 ; 
O. R. 361.— CAN. 

197 iv a. .] — Jackson v. Pen- 

fold, [1931] 1 D. L. R. 808; 06 
O. L. R. 440.1 — GAN. 

197 x . .] — Security on grain 

S ven to a bank in Oct. 1921, In respect 
» advances made in the spring of 
1920 : — Held : invalid in respect to 
1921 crop as there was no proof that 
1921 crop was intended as the security, 
Sc If there was such an agreement made 
in 1920 as to 1921 crop it was bad as 
covering property not then in exist- 
ence. — North American Lumber Co. 
v. Bane of Montreal. {1922J 1 
W. W. R. 1205 ; 65 D/L. R. 848; 
15 Saak. L. R. 375.— CAN. 

197 xl. .) — Held : an agreement 

only Intended to operate as security 
for payment, payable when the crop 
was harvested, was void under R. S. M., 
1913 (o. 17), s. 83. — Hasoall v. Royal 
Bank of Canada. [1923] 2 W. W. R. 
504 ; 88 Man. L. R. 230.— CAN. 

197 xil. .] — Held : a security on 

crops to be grown in futuro was 
Invalid under R. 8. 8., 1920 (o. 200), 
s. 20. — Richland Farm, Ltd. v, 
Vebmette, [1923] 8 W. W. R. 74.— 
OAN. 

197 xili. J— Dalton t>. Eaton, 

[19241 1 D. L. R. 493 ; 1 W. W. R. 
246; 18 Saak. L. R. 92. — OAN. 

197 adv. .1 — Orpen e. Dyer 

^ L* R. 1084; 1 


197 3 


— OAN. 

J— Pltf. in 1929. agreed 


to sell a oertatn half -eeotion of land to 
one A. In pursnanoe of the agreement 
a lease was entered into reserving to 
pltf. as rent one-third of the crop of 
each of the years, 1929, 1930, 1981, to 
be applied on the Instalments of the 
purchase price, interest 8c taxes. In 
Apr, 1980, A., in consideration of 
extensions of time, 8c advances, agreed 
to give pltf. the whole of the crop $c 
authorised pltf. to sell it as pltf. saw 
fit 8c dofaot from the proceeds pay- 
ments due under the agreement for 
sale idus any advances. The advances 
were for toe purdhaae of cattle 8c 
doverseed. Subsequently. In response 
to a letter written By a son*, on behalf 
of A., deft, advanced A. money on the 
notes of A. 8c me son. In pursnanoe 


of a promise made in said letter A. 
later consigned a oar of wheat grown 
on the land to order of the deft. The 
blU of lading was at A.’s instance, 
issued to A. ft a oo. which was the 
agent of pltf. A. delivered the bill of 
lading to said agent, who endorsed to 
the order of deft, ft forwarded it to 
deft, with instructions to sell. Deft, 
procured ft sold the grain, ft wrote 
said agent of pltf. offering to pay It 
one-third of the prooeeds of the oar. 
Pltf. insisted on receiving the whole 
prooeeds of the oar less the usual 
charges : — Held : deft, was not entitled 
to retain its advance. — L aw Union ft 
Rock Insurance Co. v. North West 
Commission Co., [1931] 2 W. W. R. 
905.— OAN. 

g l. .] — Proctor v. Ander- 

son ft Northern Elevator Co., Ltd.. 
Ekman ft Proctor ft Mallbby, [1921] 
3W.W.R. 39.— OAN. 

k I. Traneaction not bond fide .) — 

Pltf. claimed the right to take certain 
wheat In Ai's possession. A. wanted 
some of It for seed. It was agreed that 
pltf. would purchase the wheat from A. 
at a price which was equal to the 
amount of A.*s indebtedness to pltf., 
ft pltf. would Immediately re-sell It 
to A. at a price per bushel which made 
the total price at about the same as on 

S lttfe purchase. This was carried out, 
; to secure the purchase price pltf. 
took from A. a seed grain mtge. on the 
orop to be grown : — Held : as A. did 
not require the whole of the wheat for 
seed, ft as the prioe fixed had no re- 
lation to the value of the wheat hut 
was fixed with reference to the debt 
owing by A. to pltf., the actual value 
being much less than the prioe agreed 
on, the transaction could not be con- 
sidered a bond fide sale to A., ft pltt’s 
mtge. was invalid. — Lynch v. Turney 
(Saak.), [1923] 3 D. L. R. 7 ; [1923] 2 
W. W. R. 876 ; recap., [1923] 1 D. L. R. 
1198. — OAN. 

k IL .)— Held ; the chattel 

mtge. in question, which was given on 
a growing crop tor the purchase -prioe 
of seed grain, was bond fide ft valid.- 
FEIBSR V. ROMANOIEWIOg, [1928] 4 
D. L. R. 400 ; I1928]¥w. W. R. 025. 
—CAN. 

■a. Binder twine chattel mortgage — 
To eeeursprice of twine used in previous 
year.) — Held : may be validly granted 
in the following year over the crops 
of that year, ft is entitled to priority. — 
Fennell v. Union Bank of Canada, 
[1923] IW.W.R, 79.— OAN. 

se. Whether giving of chatt e l mortgage 
effect* severance ,} — When the question 
Is whether fixtures have ceased to be 
part of tbe freahold the test is, has 
there been an actual severance or does 
the contract In question provide for 
Immediate severance I If neither of 
these, facts Is present then the fix t ur es 
remain part of the freehold. The 


chattel mtge. In question herein which 
covered articles which were found on 
the evidence to be fixtures ft which 
expressly granted ft assigned ** fix- 
tures,* 1 held to be in respect of or 
affecting lands ft, therefore, to fall 
within Mtgora/ ft Purchasers Relief 
Aot, 1932. — Sam Siok Hong v. Mah 
Pon, [1938] 3 W. W. R. 249 ; affd., 
[1984] 2 W. W. R. 626 ; 3 D. L. R. 
758 ; 48 B. O. R. 862.— CAN. 

PART V. SECT. 1, SUB-SECT. 2.— A. 

b i. — Not amount secured .) — 

Henton v. International Harvester 
do. [1926] 2 D. L. R. 9021 [1920] 
2 W. W, R. 118 ; 22 Alta. L. R. 102.- 
CAN. 

PART V. SECT. 1, SUB-SECT. 2.— B. 

ti. Seed-grain mortgage .] — 

A seed-grain mtge. ft the affidavit of 
bona /Idee stated that it was given to 
secure the price, mentioning It, of 
330 bushels of barley •• purchased** 
from the mtgee. The evidence showed 
that the mtgor. took delivery of only 
320 or 821 bushels. There was no 
evldenoe indicating that the difference 
between the prioe of the quantity 
referred to in the mtge. ft the quantity 
delivered was to be paid by the mtgor. 
for anything but barley.* — Held: it 
could not be Inferred from the above 
facts that the consideration set forth 
in the mtge. ft affidavit was not truly 
stated. — hortness v, Fsfohak, [1981] 
2 W, W. R. 207 ; 4D.L.E. 797.— CAN. 

f U. Necessaries incor- 

rectly specified. }— Under sect. 82 of 
Bills of Sale Act, 1929. which provides 
for the giving of security on a growing 
or future crop for the purchase -prioe 
of seed grain, meat, groceries, flour, 
clothing ft binder twine ft for money 
borrowed to pay for machinery repairs 
ft wages, which goods ft borrowings 
are collectively called “ nece s sari es,** 
the correct specifying In the security 
ft the affidavit of bona fide* of the 
particular nature of the alleged 
necessaries is an essential part of both 
affidavit ft security without which the 
document does not become a security. 
The term “ dry goods ** is not a 
sufficient specification of the nature of 
the thing referred to In sect. 89 as 
“ clothing ** ; ft the term “ borrowing *’ 
is too general to specify the nature of 
borrowing for the particular purposes 
authorised by the section. — Sharmxn 
v. White, [1932] IW.W.R. 30.— OAN. 

h I. Misstatement as to currency . 

— The fact that a bill of sale states that 
the consideration was paid in ** lawful 
money of Canada,** whereas it was In 
fact paid in United States cunepoy, 
does not Invalidate the MU of sale.— 
First National Bank of Min- 
neapolis v. Mann ft Conway, [1920] 
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£1,000, <fc as a cheque was a good payment 
until dishonoured there was no need to state 
in the second bill of sale that the payment was 
by cheque, & therefore, as the consideration 
was correctly stated in the second bill of sale, 
the action failed. — D’Usez v. Traffics & 
Discoveries, Ltd. (1924), 40 T. L. R. 441. 

889. Add. Annotations : — Consd. Stott v. Shaw & 
Lee, [1928] 2 K. B. 26. Retd. B. S. Lyle, 
Ltd. v. Chappell (1981), 146 L. T. 286. 

228a. & grantor’s creditors paid by 

grantoej — (1) On June 24, 1926, the parties 
to a bill of sale for £1,000 entered into an 
agreement that the grantee should pay, as 
he then did, £600 to creditors of the grantor 
in satisfaction of their debt, that the existing 
bill of sale should be cancelled, & that the 
grantor should give to the grantee a new bill 
of sale for £1,600. The new bill of sale 
provided that “in consideration of £1,600 

S aid to ” the grantor “ by “ the grantee “ on 
une 24, 1926,” the grantor assigned the 
chattels to the grantee : — Held : the new bill 
of sale truly set forth the consideration for 
which it was given, as required by 1882 Act, 
s. 8. 

(2) A bill of sale provided that the grantor 
trould pay the grantee the principal sum of 
£1,600 with the interest then due “ on 
Dec. 24, 1925.“ A contemporaneous mtge. 
of other property, given as part of the same 
transaction A as a collateral security for the 
principal sum, provided as follows : “ The 
mtgor.“ (the grantor of the bill of sale) 
“ hereby covenants with the mtgee.“ (the 
. grantee) “to pay to him on Dec. 24 next 
£1,600 with interest thereon, A it is hereby 
agreed & declared that (subject to the right 
of the mtgee. to require repayment of the 
principal on Deo. 24 next according to the 
foregoing covenant by the mtgor. or at any 
time thereafter) the principal money hereby 
secured shall be repaid by instalments of not 
less than £20 “ on specified dates ; these 
provisions not being contained in the bill 
of sale: — Held: the bill of sale by being 
made contemporaneously with, & as part of 
the same transaction as, the mtge. containing 
that clause for repayment of the principal 
by instalments, teas not made or given subject 
to a “ defeasance or condition “ within 
1878 Act, s. 10 (8), & the fact that that 
clause was not contained in the body of the 
bill of sale or written on the same paper or 
parchment therewith did not avoid the 
registration of the bill of sale under that 
sub-sect. — Stott v. Shaw & Lee, Ltd., 
[1928] 2 K. B. 26 ; 97 L. J. K. B. 656 ; 139 
L. T. 802 ; 44 T. L. R. 493 ; [1928] B. & 
0. R. 24, 0. A. 

287. Add. Annotation : — Dlfttd. Henshall v. Wid- 
dison (1923), 130 L. T. 607. 

887l. — .] — Pltf., H., had had a number 

of betting transactions with deft., W., a book- 
maker, since 1918. Pltf. lost various bets 


A paid his losses by cheques. He won other 
bets for which he was paid by various cheques. 
Eventually, pltf. obtained judgment against 
deft, for £692 10s. Execution was levied at 
the instance of the judgment creditor where- 
upon deft.’s wife, claimant in the interpleader 
proceedings which followed, claimed the 
goods seized, alleging that they belonged to 
her because her husband, the judgment 
debtor, had given her a bill of sale covering 
them to secure the repayment of a sum of 
£600 which she had advanced to him. The 
judgment creditor contended that the bill 
of sale was bad because it did not truly state 
the consideration. The bill of sale contained 
the words “ In consideration of a sum of 
£600 now paid • . . “ & the judgment 
creditor said that the £600 was not paid at 
the time of making the bill of sale, & therefore 
was not “ now paid,“ as therein stated, but 
was paid some time later. It was therefore 
contended that the bill of sale was not a good 
bill of sale because the statement that the 
money was “ now paid “ was untrue. Accord- 
ing to the evidence, deft.*s wife had borrowed 
the £600 from her mother to help her 
husband, & she handed the £600 over to her 
husband to pay his debts at 6 p.m., on the 
same day that the bill of sale was executed : — 
Held : there was evidence in the present case 
on which the county ct. judge could find that 
the £600 was “ now paid “ within the meaning 
of the statement in the bill ; the bill of sale 
was executed, & the money was paid over 
by claimant at substantially the same time ; 
the bill was therefore valid & the appeal 
must be dismissed. — Henshall v. Widdison 
(1923), 130 L. T. 607. D. O. 

249. Add. Annotations : — Held. B. S. Lyle, Ltd. v. 
Chappell (1931), 146 L. T. 236 ; Lancashire 
Loans, Ltd. v. Black, [1934] 1 K. B. 380. 

266. Add. Annotations : — Refd. B. S. Lyle, Ltd. v. 
Chappell (1931), 146 L. T. 236 ; Lancashire 
Loans, Ltd. r. Black, [1934] 1 K. B. 380. 

260. Add. Annotations : — Raid. B. S. Lyle, Ltd. v. 
Chappell (1931), 146 L. T. 236 ; Lancashire 
Loans, Ltd. v. Black, [1934] 1 K. B. 380. 

278. Add. Annotation : — Refd. Commercial Credit 
Co. of Canada v. Fulton, [1923] A. C. 798. 

279. Add. Annotations ; — Retd. Westen v. Fair- 
bridge, [1923] 1 K. B. 667 ; Gordon v. 
Goldstein, [1924] 2 K. B. 779. 

282. Add. Annotation : — Consd. Wilkins v. New 
Saville Securities & Hawkings (1922), 89 
T. L. R. 86. 

888a. Rights under preceding oral 

agreement.] — Where, after oral negotiations, 
a bill of sale of furniture is granted to secure 
a loan of money with an agreed sum for 
interest, & the bill 1 b found to be bad, the 
lender is entitled to recover the principal 
money lent & interest by virtue of the con- 
tract created by the oral negotiations which 
preceded the granting of the bill of sale. — 
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Wilkins v. New Sayillb Securities, Ltd. 
& Hawkings (G. F.) A Son (1922), 89 
7. L. B. 85* 

Annotation Folld. Bradford Advanoe Oo. v. A yen, [1984] 
W« N> 152> 

288b. .] — When a bill of sale is void 

under 1882 Act, s. 9, it is void for all purposes, 
including the covenant to pay interest. But 
where a loan has been negotiated purporting 
to be under a bill of sale which turns out in 
fact to be void, an action will lie for money 
had A received, with an obligation to repay 
the loan A interest at a reasonable rate. — 
Bradford Advance Oo., Ltd. v. Ayers, 
[1924] W. N. 152. 

288. Add. Annotation : — Consd. Gordon v. Gold- 
stein, [1924] 2 K. B. 779. 

288a. Joint parties — Joint assignment — Of pro* 
perty owned by one party.] — By a bill of sale 
a husband A wife, who were therein together 
called “the grantor,” purported to assign 
to the grantee the chattels described in the 
schedule thereto, which in fact belonged to 
the wife alone: — Held: inasmuch as “the 
grantor” was not the true owner of the 
chattels at the time when the bill of sale was 
executed, except as against the grantor the 
bill of sale was void under 1882 Act, s. 6. — 
Gordon v. Goldstein, [1924] 2 K. B. 779 ; 
94 L. J. K. B. 21 ; 132 L. T. 155 ; [1924] 
B. A 0. R. 245. 

Annotation .* — Expld. Gamage r. Payne (1925), 42 T. L. R. 


289. Add. Annotations .* — Consd. Weston v. Fair* 
bridge, [19231 1 K. B. 667. Dlstd. Gordon 
v. Goldstein, [1924] 2 K. B. 779. 

297. Add. Annotation : — Reid. Commercial Credit 
Co. of Canada v. Fulton, [1923] A. C. 798. 

299. Add. Annotation : — Retd. Be North Wales 
Produce A Supply Soc., [1922] 2 Oh. 340. 

801. Add. Annotation : — Expld. A Apld. Be North 
Wales Produce A Supply Soc., [1922] 2 Ch. 
340. 

802. Add. Annotations : — Expld. Be North Wales 
Produce A Supply Soc., [1922] 2 Ch. 340. 
Refd. Blakey v. Pendlebury Property 
Trustees, [1931] 2 Ch. 256. 

302a. Other property of Industrial 

society — Charged by debenture.] — Re North 
Wale8 Produce A Supply Society, No. 
144a, ante. 

329. Add. Annotations : — Mentd. Edwards v. 
Motor Union Insoe., [1922] 2 K. B. 249 : Be 
A Bankruptcy Notice, [1924] 2 Ch. 76 $ 
Russian Commercial A industrial Bank v. 
Oomptoir d'Escompte de Mulhouse, Banque 
Internationale de Commerce de Petrograd v. 
Goukasson (1924), 40 T. L. R. 837 ; Hudders- 
field Fine Worsteds v. Todd (1925), 42 
T. L. R. 62. 

346. For “ does render the bill of sale void,” 
read “ does not render the bill of sale void.” 

372. Add. Annotation : — Refd. Commercial Credit 
Co. of Canada v. Fulton, [1923] A. O. 798. 


PART V. SECT. 2, SUB-SECT. 8. 

•C. Sufficiency of — Small present 
payment — extension of time for pay- 
ment.] — Held : sufficient. — Imperial 
Lumber Yards, Ltd. v . Ferguson, 
Oookshutt Plow Co. , Claimant, [1922] 
2 W. W. R. 133 ; 65 D. L. R. 758.— 
CAN. 

si. Discharge of consideration — 
Whether bill security for different con- 
sideration.] — Qu. : whether a bill of 
sale given for one consideration may, 
after the consideration is discharged, 
be used as security for an entirely 
different consideration. — Law Union 
8c Rook Insurance Oo., Ltd. v. 
Ketriaoou 8c Christo fib, [1934] 
8. R. (Q.) 63.— AUS. 


PART V. SECT. 2, SUB-SECT. 4. 

293 v. Reference to descrip- 

tion in another instrument .] — Held: 
goods 8c chattels most be so set out on 
the face ot the instrument as to be 
easily identifiable, 8c a reference to 
another instrument cannot suffice ; 8c 
as to subsequently acquired goods the 
mtge. was null 8c void . — Re Rinn, 
[1923] 3D. L.R. 986 : S3 Man. L. R. 
153: [1923] 1 W. \fr. R. 1190; 3 
O. rf. R. 828.— CAN. 

293 vL .] — A bill of sale of 

oertain personal chattels, which were 
specifically set forth therein, contained 
also an assignment by the grantor of 
“ all other personal chattels whether 
of a like nature or otherwise howsoever 
which I may during the continuance 
of this bill of salebe possessed of 8c 
which may be in A upon or about the 
said section or any other land which I 
may hereafter occupy or be in poeses- 
sion of whether brought there m sub- 
stitution for renewal of or in addition 
to the said personal chattels or other- 
wise howsoever A all my right title 
claim A demand to the same**: — 
Held : sect. 28 of Bills of Sale Act. 
1886 <8. A.), did not render such bill 
of sale void as against the trustee In 
bkpcy. of the grantor as failing to 
“ contain or state a descriptfon of the 
personal chattels In respect of after- 


acquired chattels comprised therein ” 
as required by sect. 9 (3) of the Act. — 
Wurm v. Richardson (1932). 46 
0. L. R. 301; 4 A. B. 0. 193; 6 
A. L. J. 32.— AUS. 

q I. .] — When a mtge. of a oar 

was made by H., he was owner of only 
one undivided half -share in the car : — 
Held: notwithstanding the consent of his 
partner to the mtge., it was valid only 
to the extent of H/s half share ; the 
fact that shortly after giving the 
security H. became the solo owner did 
not operate retrospectively under 
Chattels Transfer Act, s. 21. — Bowden 
v. R., [1921] N. Z. L. R. 249.— N.Z. 

PART V. SECT. 2, SUB-SECT. 6.— G. 

pi. Rigitts of grantor.] — The 

covenant implied In Instruments by 
way of security over stock which, while 
forbidding the removal of stock without 
the grantee’s consent, permits a sale by 
the grantor in the ordinary course of 
business, provided that the number of 
stock is not thereby reduced below the 
number stated in the security, does not 
require as a condition of a valid sale 
that the prooeeds be paid to the 
grantee. — National Bank of New 
Zealand v. Dalgett A Co., [1925] 
N. Z. L. R. 250.— N.Z. 

PART V. SECT. 2, SUB-SECT. 8.— A. 

»h. Attachment after signature but 
before delivery.] — The fact that the 
Inventory of goods A chattels referred 
to in the onattel mtge. in question 
herein was not attached thereto when 
the mtgor. signed the mtge. but was 
attached subsequently held not to 
invalidate the mtge. The inventory 
was attached, under instructions from 
the mtgor., before the mtge. waa 
delivered to the mtgee. A before the 
mtgor. had obtained possession of 
the goods under a bill of sale from the 
mtgee. — S tubbxhtv. Scott A Temple, 
[1931] 1W.W.R. 698.— CAN. 

PART V. SECT. 2, SUB-SECT. 8 — B. 

different 7 ^ % 

7 


description is sufficient when It is 
apparent that the mtge. covers all the 
chattels ot the specified kind owned by 
the mtgor. — Royal Bank of Canada 
v. Mackenzie, [1932] S. O. R. 524; 
2 D. L. R. 12.— CAN. 

416 xi. .] — Banque 

d’Hochulaga v. Hayden A Gillespie 
Elevator CO..J1922] 1 W. W. R. 

1054 ; 63 D. L. R. 514 ; 17 Alta. L. R. 
277.— CAN. 

415 xii. .1— The de- 
scription of the goods in the chattel 

mtge. in question herein held not to 
be sufficient to satisfy tbe requirements 
of sect. 17 of Chattel Mortgage Act, 
R. S. S., 1920, o. 200, whloh provides 
that the goods must be so described 
as to be “ readily and easily known and 
distinguished.*’ — Manning v. Hall. 
[1930] 3 W. W. R. 526; [1931] 1 
D. L. R. 96.— CAN. 

416 vii. .]— The in- 

solvent assigned to applt. personal 
chattels described at the foot of the 
bill of sale situate on bloek 151 ... A 
“ all other personal chattels whatsoever 
whether of the kinds mentioned at the 
foot hereof or not which are now or 
during the oontinuanoe of this security 
may be in upon or about the said land 
A elsewhere/* The insolvent had 
other chattels situated on another 
block of land : — Held : the bill of sale 
did not satisfy the requirements of s. 9 
of Bills of Sale Act, 18BS, A the 
omissions contained In the bill of sale 
were material omissions. — Re Rohr- 
lach ; Riedel v. The Official 
Receiver (1928), S. A. S. R. 113.— 
AUS. 

m (p. 73) 1. ** Right pure bred 

red poll cows.*’ ] — A bill of sale of cattle 
described them as “ eight pure bred 
red poll oo ws named as follows, giving 
the names, in the possession of W. R. 
A ligaturing on a named timber 
reserve ” : —Held : (1) the description 
was sufficient, in the absence of evidence 
that claimant bad red poll cows other 
than those covered by the bill of sale 
•o as to make those covered thereby 
difficult of identification ; (2) the onus 
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417* Add. Annotation s — Ooncd. Herbert's Trustee 
v. Higgins, [1926] Oh. 794. 

418. Add . Annotation: — Retd. Herbert's Trustee 
v. Higgins, [1926] Oh. 794. 

420. Add, Annotation: — Apld. Herbert’s Trustee 
v, Higgins, [1926] Oh. 794. 

420s. .] — The sched. contained the following 

items: “ Horses : eight horses described 
by their name So colour So two three-year-olds 
(one colt So one filly). Cows : nineteen 
shorthorn, one Jersey. Store-cattle : two 
steers, five heifers. Pigs: four large black 
sows, one middle white boar, pedigree, So 
thirty pigs (crossed as above) M : — Held : 
the description of the horses, cows So pigs 
satisfied the requirements of 1882 Act, s. 4, 
but the store cattle were not specifically 
described within that section So consequently 
formed part of the bkpt.’s estate. — Herbert's 
Trustee v. Higgins, [1926] Oh. 794 ; 95 
L. J. Oh. 803 ; 135 L. T. 821 ; 42 T. L. R. 
625 ; 70 Sol. Jo. 708 ; [1926] B. So 0. R. 26. 


488. AM. Annotation: — Apld. Herbert’s Trustee 
v . Higgins, [1926] Oh. 794. 

485. Add. Annotation: — Retd. Stott v, Shaw So 
Lee, [1928] 2 K. B. 26. 

439. Add. Annotation: — Consd. Stott v. Shaw So 
Lee, [1928] 2 K. B. 26. 

489a. — Stott v, Shaw So 

Lbe, Ltd., No. 228a, ante . 

444. Add. Annotation .-—Retd. Wilkins v. New 
Seville Securities So .Hawkings (1922), SC 
T. L. R. 85. 

450. Add . Annotation : — Consd. Stott v. Shaw 
Lee, [1928] 2 K. B. 26. 

463. Add . Annotation: — Consd. Stott v. Shaw So 
Lee, [1928] 2 K. B. 26. 

487. Add. Annotation : — Refd* Be M. I. G. Trust 
Ltd., [1933] Oh. 542. 

496. Add. Annotation : — Refd. Commercial Credit 
Co. of Canada v. Fulton, [1923] A. 0. 798. 

498. Add. Annotation : — Consd. Commercial Credi 
Co. of Canada v . Fulton, [1923] A. C 
793. 


mi on the party attacking the bill of 
sale to show that the cows described 
were incapable of identification even 
on making proper inquiries. — Robil- 
LARD V. MoCULLO UGH, Jl 920] 3 D. L. R 
178; [1926] 2 W. W. R. 350; 20 
Saak. U. R. 559.— CAN. 

n (p. 73) i. “ Issue of” named 

** animat.”] — It Is not a sufficient de- 
scription to describe an animal as the 
issue of another animal when the 
animal has at the date of the mtge. 
ceased to follow its dam for nurture. — 
Rbser v. Bbwlby, [1922] 1 W. W. R. 
1184*; 65 D. L. R. 58 ; 17 Alta. L. R. 
548.— CAN. 

k (p. 74) L -J— Kmo 

v. Dominion Bank, [1920] iw.W.R. 


PART V. SECT. 5, SUB-SECT. 1. 


o 1. —.]— Chattel mtges. unre 
tered under such an agreement . — Hi 


8D.L.R. 619 ; 6 O. B. R. 16.— 


PART V. SECT. 6, BUB-SEOT. 8. 
492 iL .] —Held : a docu- 

ment not a M true copy ” was null Sc 
▼old against purohaeen.— Commercial 
Credit Oo. or Canada. Ltd. v. Fulton 
Brothers, [1928] A. 0. 798 ; 93 

h. Ji P. a 12 : 130 L. T. 72 ; 39 
T. L. R. 684 ; [1923] B. fc O. R. 102. 
—CAN. 

PART V. SECT. fi. SUB-SECT. 4.— A. 

o (p. 86) i. Bill for future ad- 

twneeej— R obinson v. Peters (1919), 
47 N. B. R. 1.— CAN. 


o (p. 86) 11. Effect of omiseton — 

Part of good* delivered.}— Held : bill valid 
where there was an immediate de- 
livery followed by an actual 4c con- 
tinued change of possession, Sc where 
goods had been sola Sc the prooeods were 
lying in the sheriff's hands. — Kippan 
e. MoOaw, [19241 1 D. L. R. 601 : 1 
W. W. R. 65 ; 34 Man. L. R. 64.— 
CAN, 

o (p. 86) ill. .] — L.. a dealer in 

oars, being abont to buy a oar & 
requiring money for the purpose, 
applied to pltf. for the money, which 
was lent. Two documents were exe- 
cuted, a bill of sale by L. to pltf. Sc 
an agreement tor a conditional sale by 
pltf. to L . : — Held : transaction was 


■ Effect of omiseton — 


sk. Locality of goods misdescribed — 
Not misleading . ] — A chattel mtge. Is 
not invalidated by an error in the 
description of the locality of goods 
included, such error not being mislead- 
ing . — Re Obd, Wilkins e. National 
Dbuo & Chemical Oo., [1936] 8 
D. L. R. 429.— CAN. 

PART V. SECT. 8. 

p i. Reference in schedule to 

earlier mortgage .) — Otago Farmers 

Oo -OPERATIVE ASSOON. O * NEW ZEA- 
LAND, Ltd. v. McGowan, [1925] 
N. Z. L. R. 482.— N.Z. 

PART V. SECT. 4, SUB-SECT. 1. 

466 i. Non-comjrfianos with statutory 
requirement* — How far mortgage valid.) 
—Bills of Sale Act. N. B. 1908 (o. 142), 
s. 6, affords no protection for a mtge. 
not executed Sc attested in accordance 
with s. 8 subsequent to another mtge. 
also not in aooordanoe with s. 8. Such 
prior mtge. is good as .between the 
parties Sc those who are not protected 
by s. 5 . — Meade e. Dxschbnb, [1923] 
2 D. L. R. 182.— CAN. 


ou>i ueiug nuuuii io uuy m i 

requiring money for the pu 
applied to pltf. for the money, 
was lent. Two documents were 


a mtge. of the oar by L. to pltf.: 
pltf. *8 rights against deft., who had 
seised the oar under a subsequent 


void as against a mtgee. of the land 
claiming the chattels under a distress 
under an attornment clause In his mtge. 
— MoDougall Sc 8boobd, Ltd. u. Mer- 
chant# Bank of Canada, [1920] l 
W. W R. 364 ; 51 D. L. R. 809.— 
CAN. 

PART V. SECT, 5, SUB-SECT. 2. 

e i. Declaration as to bona Mat 

sworn six days before #moutton.}—H 0 ld t 
mtge. null Sc void as against the trustee 
in bkpoy. of the mtfor,— Re Groom, 


4 (p. 87) i. Bank taking mor. 

gage — Local manager — Without t ortttei 
authority.) — Held : sufficient. — R 
Gaud beau. Ex p. Royal Bank o 
Canada, [1922] 8 W. W. R. 79 ; 6 
D. L. R. 881.— CAN. 

506 va. .1— While I 

Is very desirable, the absence of dat< 
is not fatal, as the Ordinance does nc 
prescribe any form of affidavit.— 
Banque d'Hochelaga v Hayden 
Gillespie Elevator Oo., [1922] : 
W. W. R. 1064 ; 63 D. L. fa. 614 ; 1’ 
Alta. L. R. 277. — CAN. 

506 lx. Discrepancy in dale.)— 

A chattel mtge. is not invalidated by 
discrepancy in dates between th< 
affidavit of execution Sc the affidavit o. 
bond fides, due to clerical error.— 
Leokie v. Driver, [1936] 2 D. L. R 
703 ; O. R. 325.— CAN. 

PART V. SECT. 5. SUB-SECT. 4.— B 

sk. Presumption of accuracy — Absenc 
of evidence to rebut.) — Re Gaudrrac 
Exjp. Royal Bank of Canada, [1922 
3 W. W. R. 79 ; 66 D.L. R. 831.— CAN 

* (P. 88) f. Necessity for affldav 

—Bui executed under corporate seal o 
company.Jr— Livergood v. Taylor 
[1920] 8 W. W. R. 62.— CAN. 

* (p. 88) li. S. P . Livergood v 
Home, [1920] 3W.W.E. 67.— CAN. 


assignment from L., were governed by 
Bills of Sale Sc Chattel Mtge. Act. 
Affidavits of exeoution Sc bona fides 
were not made nor were the documents 
registered, therefore pltf. could not 
succeed as against deft, who was a 
purchaser in good faith Sc for value. — 
Commercial Finance Corpn., Ltd. v. 
Capital Discount Oorpn., Ltd., 
J1931] 1 D. L. R. 1007 ; O. R. 22.— 


The absence of the date of exeeutio 
of a chattel mtge, from the affidavit o 
the witness renders the mtge. Invalid.— 
North American Lumber Oo.. Ltd 
v. Bank of Montreal, [1922] 
W. W. R. 1265; 65 dTl. R. 848 
16 Suk. L. R. 876.— CAN. 

. k (P. 88) a. — — .Y-Jh 

Lawson, Ex p. Shankey, [1925] 

D. L. R. 1100.— CAN. 

n (p. 88) L Th< 

affidavit must strictly oomnlg with the 


r * lm 4 <P* 86) i. .]— Re 

inregls* MoDonagh (Out.), [1926] 8 D. L. R. 
-S3?; 36 ; 7 C. B. IL 686.— CAN. 


affidavit must strictly oomplx with the 
form in the statute, or the mtge. if 
void against creditors of mtgor . — R 
Rapes. Ex p. Jamieson, [19241 
D. LR. 789 ; 5 a B. R. lW-tiKk 


600 IB. Must be subscrib- 

ing witness .) — The attesting witness 
making an affidavitwitEn Bills of 
Sale Sc Chattel Mortgage Act, RJ3.0., 
1927, s. 4 (a), must also be a subeorlbing 
witness.— Ridley v. McGregor & 
Canadian Bank of Commdbrob u [1934] 
2 D. L. R. 399 ; O. R. 259.— CAN. 

m(p. 86) L Omission 

of statement as to knowladge.b-OBuaQ 
(W. G.) Sc ODm Ltd, e. Gillespie 
(1920), 47 O. L. R. 529 ; 54 D. L. R. 
514.— CAN, 


P (P- J9) 1. — ■ — Omtssio 

of material /get. )— P rootob e. ander 
•on Sc Northern Elevator Co., Ltd, 

gU^ss^feSK 

Ksproi (1871), 27 a R. tiw 

—CAN. 
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658* Add. Annotation : — Expld. Gordon v. Gold- 
stein, (1924] 2K.B. 779. 

618a* Unless possession taken.] — In 

Dec. 1926 t T. executed a bill of sale to one 
H.« which was registered Sc duly re-registered 
in May, 1926, five years later. In Dec. 1926, 
V., son of T., took a written transfer of the 
bill of sale Sc paid off the creditor. At the 
date of the transfer T. Sc his wife Sc V. Sc 
his wife were all living in the same house. 
Nothing was ever paid by T. to V., & in 
Apr. 1927, V. gave him notice of his intention 
to seize the property comprised in the bill of 
sale, Sc according to nis own story took formal 
possession of the property comprised in it. 
In Mar. 1928, V. Sc his wife left the house 
he was living in with T. Sc went to another 
house near, leaving a few of the chattels 
covered by the bill of sale behind for the use 
of his mother, brother Sc sister, but taking 


away the rest. In May, 1931, T. was made a 
bkpt. On a claim by the trustee in bkpcy. 
against 4 V. to the property comprised in the 
bill of sale Sc also to the proceeds of sale of 
certain furniture (which was also comprised 
therein) on the ground that the bill of sale 
had not been re-registered in May, 1931, as 
required by Bills <2 Sale Act, 1878 (c. 31), 
s. 11, Sc Bigs of Sale Act, 1882 (c. 43), s. 8 
Held : reap. V. took possession of the chattels 
in Apr. 1927, Sc as regards those he did not 
remove when he left the house in Mar. 1928, 
he allowed his mother to retain them for her 
use Sc that of his brother Sc sister. He had 
therefore obtained the legal title to the 
chattels in Apr. 1927, Sc no re-registration 
of the bill of sale was necessary , — Re Tooth, 
Trusted v. Tooth, [1934] Oh. 616 ; 102 
L. J. Oh. 316; 161 L. T. 424 ; [1933] 
B. Sc 0. R. 146. 


Part VI. — Avoidance. 


648* Add. Annotation: — Oonsd. Shears v. Jones, 
[1922] 2 Oh. 802. 

668. Add. Annotation : — Refd. Thomas v. Metro- 
politan Housing Corpn., Ltd., [1936] 1 All 
E. R. 210. 


664. Add. Annotation : — Refd. Thomas v. Metro- 
politan Housing Corpn., Ltd., [1936] 1 All 
E. R. 210. 

672* Add. Annotation: — Expld. Sc Apld. French 
v . Gething, [1922] 1 K. B. 236. 


t (p. 91) li. Not Med 

in.}— Held : the affidavit of bona 
/Idee was Insufficient. — McIntyre r. 
Union Bank (1885). 2 Man. L. R. 805. 
— CAN. 

PART V. SECT. 6, SUB-SECT. 5. — D. 

596 ill. Not dated in mortgage — 

Stated in affidavit.}— The statement of 
the address of the agent of mtgee. in 
the affidavit of bona J Idee is sufficient 

to satisfy the statutory requirements, 

although mtgee. 'a address is not stated 
in the mtge. itself.— Imperial Lumber 
Yards, Ltd. v. Ferguson. Cookshutt 
Plow Co., Claimant. [18221 2 W. W. R. 
133 ; 65 D. L. R. 758.— CAN. 

PART V. SECT. 8, SUB-SECT. 8. 

1 <p. 101) L -1 — It the 

mtgee., during the currency of a 
mtge. & before renewal becomes 
necessary, takes actual possession of 
the goods ft makes no sale or change 
of title, the mtge. remains valid ft 
effective without renewal.— McCabe «. 
Coats. [1922] 8 W. W. R. 465 ; 70 
D. L. fe. 25.— CAN. 

I (p. 101) II. 8.P. — Re Blackburn, 
E* jj.Moffatt, [1925] 2 D. L. R. 1206 ; 
6 0. B.R. 698.— CAN. 

n (p. 102)1. .1 — Re Nathan 

Crystal. Ex p. Hawthorns. [1925] 4 
D. L. R. 1078.— CAN. 

o (p. 102) I. .1— Re Kerb, 

Ex p. Martin (Ont.), [19261 4 D. L. R. 
705 ; 7 a B. R. 605.— CAN. 

t (p. 102) I. — — Statement /Ue& offer 
proper time.VrBdd : the chattel mtge. 
was void. — Re Natran Cbystal, , Ex p. 
Hawthorns, £1925] 4 D. L. R. 1078.— 
GAN. 

616 Hi. .J— MoCabb 

e D.TO^.^. w - w - rrMT7 ° 

616 It, J — McDon* 


•16 V. 


statement is bL____. 
gcdtog whflethe 


] — When an 
' a renewal 


judicc in other proceedings, the mtgee. 's 
position should not be taken to have 

been bettered in any way thereby. — 

Re Bill's Estate, [1924J 4 D. L. R. 
876 ; 3 W. W. R. 475.— CAN. 

616 vi. From what date 

time for eubeequent renewals fixed .] — 

McCabe v. Coste, [1922] 3 W. W. R. 

465 ; 70 D. L. R. 25.— CAN. 

618 viii. .]— Where deft. 

purchased goods from mtgor., paying 
rail value ft knew of the mtge., bat con- 

sidered he was entitled as a matter of 
law to rely upon mtgee.'s failure to 
file renewal : — Held : deft, was not a 
purchaser in good faith.— C anadian 
bank op Commerce v. Munroe, [1925J 
1D.L.R. 368 ; [1825] 1W.W.R. 1.— 
CAN. 

PART VL SECT. 2. 

rjp. 107)1. Liveroood 

v. Homs, [1920] 3 W.W. R. 67.— CAN. 

r (p. 107) U. The 

creditors entitled to the protection of 
Chattel Mtge. Act, R. 8. 8., 1920 
(o. 200), are all creditors of the seller, 
k not merely those whose claims have 
been prosecuted to judgment. — First 
National Bank or Minneapolis e. 
Mann ft Conway, [19251 3 D. L. R. 
648 ; [1925] 2 W. W. R. 525 ; 19 
Saak. L. R. 546.— CAN. 

r (p. 107) 111. 

" Creditor " In Bills lof Sale Act, 
R. S. A., 1922 (o. 161), s. 12, includes 
a simple contract creditor. — Lapibrrb 
v. Twin City Gravel ft Concrete 
Oo., Ltd. ft Tsbwillbgsr (Alta.), 
[1926) 3 W. W. R, 775.— CAN. 

a <p. 107) i. Obtaining 

judgment eubeequently to eale.) — Held : 
" creditors." — MimgEiaoN v. N ash- 
SmnraroK Co., [192fJ3 W. W, R. 848. 
—CAN. 

meni^rlowemd bv 
mtgee. was entitled to maintain her 
right as such,— Henry v. Ssxrami 
(1921), 64 D. L. R. 273 : 50 O. L, B. 
278.— CAN, 


a defective bill of sale oould not be per- 
fected by a seisure ft disposal of the 
goods thereunder as against creditors 

who had already seised the goods under 
execution. — Re Scragkj, il925] 1 

D. L. R. 240 ; [1924) 3 W. W. R. 905.— 
CAN. 

t (p. 109) ill. — Grantor remaining 
in poaeeeeiim — Whether bill avoided .1 — 

Sheriff v. MoKeen (1888), 23 N. B. R. 

184.— CAN. 

d (p. 109) L .1 — Sloan v. 

Ottawa Car Manufacturing Co. 
(1921), 64 D. L. R. 333 ; 50 O. L. R. 
235.— CAN. 

1 (p. 109) I. .] — Resp., as trustee 

in bkpcy. of an automobile dealer in 
0„ disputed the right claimed by applt., 
as vendor to the dealer under con- 
ditional sale agreements, in certain 
automobiles, in stock on the dealer's 

J ) reraises at the time of the assignment 
n bkpcy. Two of the automobiles, 
had been ordered by the dealer from 
the maker, ft shipped to the dealer by 
freight, the bills of lading being sent 
to a bank with draft for price attached, 
so that the dealer oould get possession 
by payment of the draft. Tne dealer, 
having ascertained the serial numbers 
of the oan, executed an “ Indenture," 
in reality a bill of sale, purporting 
to sell, assign, transfer, ft set over 
the oars to applt. in consideration of the 
price represented by the drafts. The 
bill of sale was not registered. Applt. 
ft the dealer then executed a con- 
ditional sale agreement (which was 
registered) by which applt. agreed to 
sell the cam to the dealer for the 
amounts represented by the drafts, 
the property in the cam to remain in 
applt. until the price was paid. Applt. 
then gave cheques to the dealer with 
which the dealer paid the drafts ft got 
possession of the oars. In the case of 
the other cars, the dealer, when ordering 
one, sent its driver to the maker's 
factory with the dealer's blank cheque, 
which was filled in for the price ft 
banded to the maker, the driver then 


to the dealer's place of basinets, where 
it went into stock. 


The dealer then 
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678. Add. Annotation : — Consd. French v. Gething, 
[1922] 1 K. B. 286. 

678a. .] — By a post-nuptial deed in 

May, 1914, a husband gave his wife certain 
household furniture in the house in which the 
husband & wife lived together. The furni- 
ture remained in the house, which continued 
to be occupied by the husband & wife. The 
deed was not registered under 1878 Act. Exe- 
cution creditors under a judgment recovered 
in 1920 against the husband levied execution 
at the house. The wife claimed the furniture. 
In an interpleader issue between the wife & 
the execution creditors : — Held : the furni- 
ture was not in the possession or apparent 
possession of the husband within 1878 Act, 
s. 8, nor in his order & disposition or reputed 
ownership within Married Women's Property 
Act, 1882 (c. 75), s. 10. — French v . Gething, 
[1922] 1 K. B. 230 ; 91 L. J. K. B. 270 5 126 
L. T. 394 5 38 T. L. B. 77 ; 66 80I. Jo. 140 ; 
[1922] B. & 0. R. 30, 0. A. 

678. Add. Annotation : — Gonad. French v. Gething, 
(1921), 91 L. J. K. B. 270. 

689. Add.' Annotation: — Consd. National Pro- 
vincial As Union Bank of England v. Charnley, 
.[1924] 1 K. B. 431. 

695. Add. Annotations: — Consd. National Pro- 
vincial & Union Bank of England v . Charnley, 
T1924] 1 K. B. 431 ; Be Wait, [1920] Oh. 902. 
Refd. Performing Bight 3oc. v. London 
Theatre of Varieties, [1924] A. C. 1 ; Re 
Gillott’s Settlement, Chattock v. Reid, [1934] 
Oh. 97. 

704- Add. Annotation : — Refd. National Pro- 
vincial & Union Bank of England v. Charnley, 
[1924] 1 K. B. 431. 

706. Add. Annotations: — Consd. Kursell v. Timber 
Operators & Contractors (1920), 95 L. J. K. B. 
509. Refd. Performing Bight Soc. v. London 
Theatre of Varieties, [1924] A. 0. 1; Re 
Wait, [1927] 1 Oh. 000; Cotton v. Heyl, [1930] 
1 Oh. 510 ; Re Williams, Richards v. Williams, 
[1930] 2 Ch. 878 ; Blakey v . Pendlebury's 
Trustees (1931), 47 T. L. R. 603 ; Re Gillott’s 
Settlement, Chattock v. Reid, [1934] Ch. 97. 


Digest Supplement. 

708a. .] — The grantor of a bill of 

sale described the goods in the schedule 
thereto as his own, though, in fact, the true 
owner was pltf., his wife. The bill of sale 
was given as security for a loan to the grantor 
from deft., As at the time of its execution the 
wife made a statutory declaration that the 
goods were those of her husband. One firm 
of solrs. acted for all the parties in this trans- 
action. On a claim by the wife to the goods : 
— Held : she was estopped from denying 
that the goods were those of her husband, & 
thus showing that the bill of sale was void 
as against deft, under 1882 Act, s. 6. — 
WB8TEN v . Fairbridgk, [1923] 1 K . B. 007 ; 
92 L. J. K. B. 577 ; 129 L. T. 221 ; 07 Sol. Jo. 
403 ; [1923] B. & C. R. 80. 

710a. Voluntary deed of gift by husband 

— Declared void after date of bill.] — A man 
who was in debt executed a deed of gift of his 
furniture in favour of his wife, who thereafter 
granted a bill of sale upon the furniture to a 
person who took for value & without notice. 
Subsequently the deed of gift was declared 

* void under 13 Eliz. c. 5 as being in fraud of 

• creditors. The furniture having been taken 
in execution by a judgment creditor the bill of 
sale holder claimed the furniture under the 
bill of sale. Interpleader proceedings were 
instituted in which the execution creditor 
alleged that the bill of sale was void under 
1882 Act, s. 5, on the ground that the grantor 
was not the “ true owner ” of the furniture 
at the time of the execution of the bill of 
sale : — Held : until the deed of gift was set 
aside the donee thereunder was the “ true 
owner ” of the furniture, & as she had con- 
veyed the furniture to a purchaser for value 
without notice before the deed of gift was 
set aside, claimant obtained a good title under 
the bill of sale. — Harrods, Ltd. v. Stanton, 
[1923] 1 K. B. 510 ; 92 L. J. K. B. 403 ; 128 
L. T. 085 ; [1923] B. & O. R. 70, D. O. 

718. Add. Annotation : — Refd. Wilkins v. New 
Saville Securities As Hawkings (1922), 89 
T. L. R. 85. 


executed an *' Indenture/* or bill of 
■ale (not registered), of the oar to applt., 
which then executed a conditional sale 
(registered) of it to the dealer for the 
original price, or SO per oent. of It. & 
gave its cheque to the dealer for that 
sum, thus enabling the dealer to meet 
Its cheque to the maker of the oar : — 
Held ; as against reap., the bills of sale 
Sc conditional sale agreements were 
invalid . — Re Grand River Motors, 
Ltd., Commercial Finance Corpn., 
Ltd. v. Martin, [1933] S. O. B. 691 ; 
4 D. L. R. 376. — CAN. 


O (p. 109) 1. Seizure under 

lien subsegue ntly obtained.]-- Re Mus- 
tard, [19331 8 D. L. R. 928; 4 
0. B. R. 140; affd., 24 O. W. N. 613. 
— ■CAN. 


Ltd., [1983] N. 2. L. R. 716.— N.Z. 


b (p. 114) 1. .)— Youno v. 

Magee, [1984] 3 D. L. R. 426: 2 
W. W. R. 816 ; 20 Alta. L. R. 431.— 
CAN. 

675 ill. Grantee daughter of 

grantor .) — A father living with his 
daughter In a house owned by him 
sold to her the furniture in the house 
for a sum of money, which she 
immediately paid. Sc a sale note specify- 
ing the articles sold was signed by him. 
There was no delivery of poss es s i on. Sc 
the furniture remained in the house, Sc 
both parties continued to live there : — 
Held : the transaction being bond fide , 
poss e s si on of the furniture must be 
deemed to have passed with the title 
at the time of sale, the sale note there- 
fore was not a document conferring 
power to seise or take possession Sc did 
not require registration as a bill of sale. 
— Balbarini v. Lewis, [1931] Argus. 
L. R. 374.— AUS. 


PART VI. SECT. 8* SUB-SECT. 1.— A. 

h (p. 110) 1. Chattels subsequently 
taken by bargainee .) — A hill of sale 
void under the statute cannot be made 
valid by any subsequent p o ssess i on 
taken by the bargainee . — kippan t. 
MoGaw, [1994] 1 L. R. 601; 1 
W. W. R. 65 ; 34 Man. L. R. 64.— 
OAR. 


PART VL SECT. 8, SUB-SECT. 1.— B. 

1 (p. 116) L .1 — The 

'* change of possession M required by 
BlUs of Sale Ordinance, C. 0« 1898 
e. 48), s. 9, must be open. — Dominion 
Lumber Go. w. Alberta Font Go., 
[19811 3 W. W. R. 619.— CAR. 

r (p. 116) L — -.1— Snum v. 
No mm of Scotland Canadian Mtge. 

10 


Co., Ltd., [1932] 1 W. W. R. 354.— 
CAN. 

si. Goods sold — Actual change of 
possession — Knowledge of creditor .] — 
Where there has been an actual sale 
of goods. &, as between the parties, 
an actual change of possession, know- 
ledge of that change by a particular 
be Bufflcde 


tor will be i 


Sclent as to him to 


satisfy the requirements of Bills of 
Sale Sc Chattel Mtge. Act with respect 
to change of possession, whether the 
rest of the publio knew of it or not. — 
Maroq v. Bertbolet, [1928] 2 

D. lTr. 691 ; J1928] 1 W. W. R. 843 ; 
37 Man. L. R. 807.— CAN. 

sm. Chattel mortgage on crop — Given 
after hiring agreement substituted for 
lease.)— F ranobb r. Bocz (Bask*), 
[1929] 4D.LK 38.— CAN. 

•©.■ Validity of sale against creditors of 
bargainee . 1 — U nder Bills of Sale Sc 
Chattel Mtge. Act, R£.0., 1927, s. 8, 
a sale by a bargainor, not being the 
owner, unaccompanied by possession 
s not void against the creditors of 
the bargainee . — Re Lautrneohla sk 5 
D. L. R. 618 ; O. R. 607.— 


as * 1 


PART VI. SECT. 3, SUB-SECT. 2.— A. 

686 xi. .J — Liquid Carbonic 

Go. «. Romm, [19241 I D.LB. 
1092 ; 54 O. L. R. 76.— CAN. 




VoL m— Bffla of Sale. Oases 719-808. 


719. Add. Annotation : — Expld. & Apld. Re North 
Wales Produce & Supply Soo. [1922] 2 Ch. 
340. 

722. Add, Annotations : — Consd. Re A Bank- 
ruptcyNotice, [1924] 2 Ch. 76 ; Huddersfield 
Fine Worsteds v, Todd (1925), 42 T. L. R. 52, 
Refd. Edwards v. Motor Union Insce., [1922] 2 


K. B. 249 $ Russian Commercial & Industrial 
Bank v, Oomptoir d’Escompte de Mulhouse, 
Banque Internationale de Commerce de 
Petrograd v, Goukassow (1924), 40 T. L. R. 837 
728a. Owner — Statutory declaration that good- 
belonged to grantor.] — Westbn v. Fairs 
bridge, No. 708a, ante. 


Part VII. — Rights and Liabilities of Parties. 


754. Add, Annotation : — Refd. Re Tooth, Ex p. 
Trustee v. Tooth, [1934] Oh. 610. 

761a. Seizure under void bill.] — Thompson v. 

Ward (1868), 31 L. T. O. S. 80. 


762. Add, Annotation : — Refd. Re Tooth, Ex p. 
Trustee v. Tooth, [1934] Ch. 010. 

809. Add, Annotation: — Refd. Re Wait, [1927] 
1 Oh. 000. 


PART VI. SECT. 6, SUB-SECT. 2. 
740 i. Second MU to ewe invalidity — 
Second bill valid,] — Where goods have 
been sold bond fide 8c a bill of sale 
given which is invalid because it was 
not duly registered, 8c the seller gives 
the buyer a new bill of sale, even after 
the period for registration dating from 
the execution of the first, which is 
registered before the seller's creditors 
are in a position to proceed against the 
goods, it will entitle the buyer to hold 
them as against the creditors. — First 
National Bank of Minneapolis v, 
Mann 8c Conway, [1925] 3 D. L. R. 
648; [1926] 2 W. W. R. 626; 19 
Sasic. L. R. 646 ; revsg., [1926] 1 
W. W. R. 899.— CAN. 

1 1. — .] — Although the 

provisions of Chattels Transfer Act, 
1924, require that the true bargain 
between the parties to an Instrument 
shall be recorded at the time when the 
instrument is registered, yet there is 
nothing in the Act from which it can be 
inferred that a registered instrument is 
to become void if It be varied by a 
subsequent agreement which is made 
between the same parties & which is 
itself unregistered. — Guardian, Trust 
8c Executors Co., Ltd. v. Equitable 
Loan 8c Finance Co., Ltd., [1929] 
N. Z. L. R. 702.— N.Z. 

sm. Second bid invalid — First biU 
valid only between parties .] — Tofham 
v. Motor Securities Co., Federal 
Motor Co. v. Topham (B. C.), [1928] 
3 D. L. R. 153 ; affd.. [1929] 1 D. L. R. 
995 ; 1 W. W. R. lid ; 40 B. O. R. 375. 
—CAN. 

PART VII. SECT. 1. SUB-SECT. 2. 

e |. .] — Tully v, Andrews 

1921), 59 D. L. R. 087.— CAN. 

PART VII. SECT. 1, SUB-SECT. 8. 

756 *. .] — Dorman v. 

Crafper (1914), 27 W. L. R. 699 ; 0 
W. W. R. 651 ; 17 D. L. R. 121 ; 7 
Bask. L. R. 229.— CAN. 

PART VII. SECT. 2, SUB-SECT. 2.— A. 

xi. .] — Warner v. Doran 

1981), 2 M. P. R. 574.— CAN. 

h i. Insecurity clause .] — A 

chattel mtge. on a retail merchants' 
stock-in-trade 8c fixtures provided that 
if the mtgee. should " feel unsafe or 
insecure or deem the goods 8c chattels 
thereby covered in danger of .being 
sold or removed then it shall be lawful 
for him to seise said goods & chattels. 
The mtge. also gave a right to seise on 
any default in payment occurring 
simpliciter. It also authorised the 
mtgee. on a seizure being made to sell 
the goods 8c retain “ such money as 
may be due” under the mtge._plus 
expenses incurred by him ; & provided 
that on default in payment the mtgee. 
would become absolute owner of the 
goods in law apart from equity: — 
Held : the right to seise because of a 
feeling of insecurity was not dependent 
upon there being a default in payment 
aithe time ofthe seizure but was a 
power separate from & independent of 
the powers arising on such default. — 


Richards v. Hanson & Hanson, 
[1935] 3 W. W. R. 144 ; 50 B. O. R. 
245.— CAN. 

sg. Seizure under insecurity clause .] — 
Insecurity clauses in a chattel mtge. 
are strictly construed & their terms 
must he rigidly complied with. In 
order to avail himself of an Insecurity 
clause in a chattel mtge. the mtgee. 
must proceed, not upon an Imaginary, 
whimsical or arbitrary belief, but 
upon an honest, sincere belief based on 
reasonable grounds, & If he invokes 
snob clause to uphold a seizure he 
must have made the seizure because of 
that belief, & not for any other reason. 
— Meinckb v. City Dairy, Ltd. 
(No. 2), [1932] 2 W. W. R. 398 ; 40 
Man. L. R. 405.— CAN. 

PART VII. SECT. 2, SUB-SECT. 2.— B. 

d I. Proceedings to cancel prin- 

cipal security.] — Where .it was the 
intention that a breach of agreement 
to purchase land should give a right of 
distress under a ool lateral chattel mtge. : 
— Held : the right to seize under the 
mtge. was not curtailed by reason of 
proceedings to cancel the agreement. — 
Cook v. Orb, [19241 1 D. L. R. 920; 
1 W. W. R. 1027.— CAN. 

d 11. Principal security satis- 

fled . ]— Amherst Boot & Shoe Co. v. 
Carter (N. B.) (1922), 70 D. L. R. 
110.— CAN. 

dill. .] — Sextyv. Agnew, [1938] 

3 W. W. R. 574 ; 4 D. L. R. 587.— 

CAN. 

sn. Exemptions Act, 1920 (e. 51) — 
Extent of exemption — Not dependent 
on prior dealings with property .] — A 
chattel mtgor.'s right under Exemp- 
tions Act, 1920 (o. 51), s. 3, to claim 
that certain of the mortgaged chattels 
are exempt from seizure under the 
mtge. does not depend in any way on 
his dealings with the mortgaged pro- 
perty prior to the seizure. Therefore 
where a mtge. oovered thirty hones 
the fact that prior to the seizure the 
mtgor. sold ten of them did not 
disentitle him to claim four of the 
remaining twenty as exempt; four 
being tbe number allowed him by said 
Act. — Burrows v. Johnston (Sask.). 
[19281 4 D. L. R. 865 ; [1928] 3 

W. W. R. 337.— CAN. 

zo. Debtor resident outside 

province,] — The fact that a debtor is 
not a resident of Saskatchewan does 
not disentitle him to the benefits of 
Exemptions Act, R. 8. S., 1920.— 
MoDermid v . Wenzel (SaskA, [1929] 
1D.L.R. 1083 ; [1929] 1 W. W. R. 
780.— CAN. 

sp. Whether seizure amounts to dis- 
tress .]— Where there Is a legal distress 
It must be exhausted before concurrent 
remedies can be enforced. Tbe seizure 
in question herein, made under a 
chattel mtge. which gave a right to 
distrain as lor rent : — Held : not to he 
a distress, but an exercise of the other 
provisions of the mtge. authorising 
the seizure 8c sale of the goods. — Oom- 
Finangb Oorpn.^ Ltd. v. 
2 W. W. R. 578 ; 8 


ii 


sq. Necessity for seizure by sheriff — 
Distress Act , R. S . S. t 1930, s. 6 — 
What amounts to “ chattel mortgage .”1 — 
A document which although in form 
an absolute bill of sale is in reality 
a mtge. is a “chattel mtge.” within 
seot. 6 (1) of 7 Distress Act, R. S. 8., 
1930, whioh provides that no chattels 
covered by a chattel mtge. shall be 
seized or sold except by the sheriff 
or a person authorised by him, 8c alBO 
within sect. 3 of Exemptions Act, 
R. S. S., 1930. whioh provides the right 
to set up a claim of exemption in the 
case of a seizure under a chattel mtge. — 
Driedger v. Schmidt, [1931) 3 

W. W. R. 514.— CAN. 

sv. Grantee takes subject to existing 
execution.] — A bargainee in a bill of 
sale or a chattel mtgee. must take 
subject to any execution against the 
bargainor or mtgor. in the sheriff's 
hands, at the date of execution of the 
bill of sale or chattel mtge., with or 
without notice thereof 8c whether or 
not a seizure has been made. — 
Mutual Finance Corpn., Ltd. v. 
Ganley, [1934) O. R. 1 ; 1 D. L. R. 
451. — CAN. 

PART VII. SECT. 2, SUB-SECT. 2.— 0. 

785 II. Rights of creditors .1 — 

Re Behringer, [1930] 1 D. L. R. 882; 
11 O. B. R. 221.— CAN. 

sk. Right to damages.] — Mulhol- 
land v . Barth oh, Bartsch 8c La Flair, 
[1939] 1 W. W. R. 100; 1 D. L. R. 
795 — CAN. 

PART VII. SECT. 2, SUB-SECT. 8. 

y I. .1 — Knight v. 

T. S. Pattillo Co., [1927] 3 D. L. R. 
13 ; 59 N. 8. R. 357.— CAN. 

y li. Deduction of expenses of 

realisation.] — Yukon Hardware Co. 
v. McLennan (Y. T.) (1905), 2 W. L. R. 
294.— CAN. 

sq. Necessity to obtain leave of court 
— Jurisdiction of court on application .1 
— Rudder v. Lundin, Re Extra- 
Judicial Seizures Act, [19221 2 
W. W. R. 974 ; 67 D. L. R. 057.— 
CAN. 

ar. For mortgagee to bid at sale.] 

— Stewart v. Cocoiolone, [1930) 3 
W. W. R. 141 ; 4 D. L. R. 870.— CAN. 

sw. Title to goods not passing to 
grantor until paid for — Notice to pur- 
chaser.}-^ The purchaser under a bill of 
Bale of chattels made from lumber who 
has notice that the title to the lumber 
would not pass until paid for must 
account to the seller of the lumber. — 
Fidelity Lumber Co. v. Roote, [1934] 
3 D. L. R. 158 ; 48 B. O. R. 429.— 
CAN. 

sz. Sale by mortgagee — Distress .] — 
Whore following a seizure under a 
chattel mtge. an auctioneer is employed 
to sell the goods but no sale by auction 
is made, the goods being sold by the 
mtgee. by private sale, the summons 
provided for by sect. 9 of Distress Act, 
R.S.M., 1913, should not issue to the 
auctioneer. — Export Grain Cleaning 
Co. v. Simpson, 119891 1 W. W. R. 190 ; 
1 D. L. R. 008.— CAN. 
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884* Ac Id. Annotation: — Retd* Halifax Building 
Society v. Keighley, [1931] 2 K. B. 248. 

880a. .]— In June, 1921, a bill of sale, 

which wae duly registered, was given to 
secure 2400 with interest at 24 per oent. per 
annum. An agreement was afterward* made 
by which the present claimant agreed with 
the grantor of the bill of sale to pay to the 
grantee 2450 then owing thereon & to Lend 
to the grantor a further sum of 2550 upon 
having the payment of these sums, maxing 
together 21,000 with interest thereon, secured 
by a transfer of the 2450 then owing on the 
bill of sale A the securities for the same. 
Subsequently, in Nov. 1921, a deed was 
made between the parties to the bill of sale A 
claimant, by which, in pursuance of the agree- 
ment & in consideration of 2450 then paid to 
the grantee of the bill of sale by claimant, 
the grantee assigned to claimant the principal 
ft interest secured by the bill of sale & all 
securities therefor, & the grantee also at the 
request of the grantor assigned to claimant 
the goods comprised in the bill of sale free 
from all equity of redemption under the bill 


of sale, but subject to a proviso for redemp- 
tion in the deed, & the grantor covenanted 
with claimant to pay to her on a specified 
date the 21,000 with interest at 8 per cent. 
per annum. The latter deed was not regis- 
tered as a bill of sale under the Bills of Sale 
Acts : — Held : the deed was not a “ transfer 
or assignment ” of the registered bill of sale 
within 1878 Act, s. 10, but was a new bill of 
sale which itself required to be registered &, 
therefore, claimant was not entitled to rely 
upon the registered bill of sale as assignee 
thereof. — Marshall & Snelgrove, Ltd. v. 
Gower, [1923] 1 K. B. 356 ; 92 L. J. K. B. 
499 ; 128 L. T. 829 ; [1928] B. & 0. R. 81 
D. 0. 

881. Add. Annotation: — Gonsd. Marshall & Snel 
grove v. Gower, [1923] 1 K. B. 856. 

837. Add. Annotation: — Refd. Re Tooth, Ex p. 
Trustee v. Tooth, [1934] Oh. 616. 

846. Add. Annotations : — Refd. Performing Right 
Soc. v. London Theatre of Varieties, [1924] 
A. 0. 1 ; Re Wait, [1927] 1 Oh. 606; Ditcham 
v. Miller (1931), 100 L. J. P. 0. 177. 


,T — Kino 9 . 

L. R. 413. — CAN. 


PART VII. SECT. 2, SUB-SECT. 4.— 
A. (b). 

802 111. 

Kuhn (1887), 4 Mia. L. 

SOS 4v. .] — Where a trader 

three a chattel mtge. upon hie stock -in - 
wade ft It Is shewn either by the express 
terms of the mtge.. or by necessary 
Implication, that the intention of the 

S artles is that the mtgor. shall remain 
i possession of the itook-ln-trade 
mortgaged, ft carry on business there- 
with in the ordinary course of trade, 
a purchaser from him of any of the 
mortgaged goods, bond fide, ft in the 
ordinary course of business, will obtain 
title to such goods freed from the 
mtge. ; but if the mtge. on Its true 
construction doee not contemplate 
that the mtgor. is to be at liberty to 
dispose of the mortgaged goods in the 
ordinary course of h& trade, a pur- 
chaser of such mortgaged goods will 
hold the same subject to the mtge. — 
Saskatchewan Co-operative Ele- 
vator Go., Ltd. e. Canadian Pacific 
Ry. Oo» [1884] 8 D. L. R. 585 ; 8 
W. W. R. 910. — CAN. 

q i. .] — Graves v. Was* 

kesiu Mills, Ltd., [1934) iW.W.R. 
589.— CAN. 

Prior mortgage .) — The pur* 

from a mtgor. in good faith 

of movables mortgaged without 
possession takes them free from the 
mtgee. ’• lien. — Backer, Klorasanob 
v. Ahmed Esmail Jamal (1987), 
I. L. R. 5 Ran. 633.— IND. 

807 it a. — -.1 — A second 

chattel mtge. made in good faith, ft 
tor valuable consideration, takes 
priority over a prior unflled chattel 
mtge.. even If the second mtgee. has 
actual notice of the prior mtge. — 
Hoff v. Kreckkb (1898), 8 Man. L. R. 
830.— CAN. 

8101a. BybiUofeale.] — D, 

executed a bill of sale, duly registered, 
aligning to the Crown (inter aha) all 
after-acquired chattels. D. subse- 
quently executed in favour of deft 
another bill of sale over certain farm 
implements acquired since the first 
bill of sale. Upon the sale of these 
Implements the Grown claimed the 
proceeds on the ground that upon 
their acquisition they became subject 
to the security of toe Grown. Deft 
was aware that the Oown held a 
chattel security, hut believed It com- 
prised other chattels than those con- 
tained in his security : — Held : the 
title acquired by the Grown 
equitable only, ft sinoe deft aoc 


a good title at law tot value ft without 
notice of the special provision in the 
Crown's security, the legal title pre- 
vailed over the equitable title: ft 
deft. 'a knowledge of the existence of 
the former bill of sale did not amount 
to constructive notice of its contents. — 
R. v. Canterbury Farmers Co- 
operative Assoon.. Ltd., [1924) 
N. Z. L. R. 513. — N.Z. 

•d. Bankruptcy of grantor— Bid re- 
newed owing to mistake after bankruptcy .] 
— A renewal of a chattel mtge. per- 
mitted, owing to honest mistake, after 
bkpey. of the mtgor. intervened, is a 
valid security against mtgor. 'a trustee 
in bkpoy. — Re Dainty Confections, 
Ltd., Canadian Credit Men’s Trust 
Assoon. v. Hopper, [1937] 1 D. L. R. 
249.— CAN. 

PART VII. SECT. 2, SUB-SECT. 4.— B 

r i. Tide of chattel mortgagees 

not derived from “ tenant " wUMn 
Didress Act, R. S. A. § 1922 (e. 97), 
s. 5 — Mortgagees protected from dis- 
tress. 1 — Orystall v. Olsen " v 


iV— can' ' L ' 85 1 [192712W * W * 

814 11. After removal of goods by 

grantor .] — Deft, leased a house to P., 
who gave a bill of sale of goods to pltf. 
ft received from him a lease of the 
goods for two years. Before a quarter’s 
rent o&me due, P. moved the goods off 
the premises ; deft, followed them ft 
distrained for the rent: pltf. gave 
notice that he was owner of the goods 
ft forbade the sale, but deft., believing 
the bill of sale to be fraudulent, sola 
the goods under the distress : — Held : 
deft, was liable. — Pidgbon e. Milligan 
(1871), N. B. Dig. 282.— CAN. 

PART VII. SECT. 2, SUB-SECT. 4.-0. 

819 m. Irrigation district— 

Postponed to mortgagee to secure pries 
of seed praia.) — -By virtue of the 
amendment of 1928 (©. 86), to Bills of 
Sale Act, the rights of a mtgee. under 
a chattel mtge. given to secure the 
prioeof seed grain are superior to those 
of an irrigation district resting on a 
distress levied on the mortgaged crop 
for arrears of rates due by the mtgee. — 
Guelph ft Ontario Investment 
ft Saving* Soonrrr v. Board ov 
Trustees of Lethbridge Northmen 
Irrigation District. [1985] 4D.LR. 
688; [1986] IW.W.R 476.— CAN. 


819 tv, 

men’s i 

Workmen* 


Assessment of Work • 
atom Board.} — T“ 


of*an a ss e ss m ent due the Board. 
Mtgees. of the property under a prior 
mtge. claimed the goods so sensed. 
On an issue directed to determine 
whether the goods were those of the 
Board as against the mtgees., the judge 


decided In favour of the mtgees. ft 
the Board appealed: — Held: appeal 
should be allowed.— Workmen’s Com- 


pensation Board v. Sumas Oil ft 
Gas Co., Ltd., (19381 2 W. W. R. 
121 : 8 D. L. R. 489 ; 47 B. O. R. 12.— 
CAM. 


PART VII. SECT. S, BUB-SECT. 5. 
sp. To sue — Debt repayable on de 
mand — Whether demand necessary .] — 
Under a mtge. payable on demand 
where the debt is a present one the 
mtgee. may sue the mtgor. forthwith 
without first making demand upon him. 
Under a chattel security providing for 
the repayment of a sum “ upon 
demand *’ ft importing the cov enan ts, 
powers, provisions, agreements & con- 
ditions which by virtue of Chattels 
Transfer Act, 1924, are to be implied 
in instruments by way of security, a 
demand by notice in writing is neoes 
sary, ft the oovenant to pay “ upon 
demand " Imports a covenant not to 
sue exoept after demand. — Brown v. 
Aimers, [1934] N. Z. L. R. 414; 
G. L. R. 359.— N.Z. 


PART VIL SECT. 8. 

a I. .) — In order for an 

assignee of a chattel mtge. to recover 
the debt secured thereby in an action 
by him alone against mtgor.. his 
irignment must be absolute ft in 
riting ft notioe thereof in writing 
must have been given to mtgor. — 
Rrllemare e. Gamache, [1921] 8 
W. W. R. 564.— CAN. 

b i. .) — The assignee of a bill of 

_rie ft lien notes, which are in effect a 
chattel mtge., can stand in no better 
position than the original holder 
thereof, ft most hold the same subject 
to existing equities, ft he is liable in 
damages for any unwarranted sale by 
him of the chattels covered by the Mu 
of sale ft lien notes. — Boor* e. Moose 
Jaw Motors, Ltd. ft J. Hanna, Ltd., 
[1984J 4 DTL. R. 279; 8 W. W. XL 
1834.— CAN. 

b il. .7 — Traders Trust Go. v. 

Crawford^ Citify D. is. R. 1167 ; 68 

PART VII. SECT. 4. 

tL Chattels taken bymortgagee.] 

—Tenant v. Batov (1988), 67 D. L. R. 
77ft— CAN. 
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BONDS. 

Part III. — Validity. 

67. Add. Annotation: — Refd* R. v. Bernbard, 155a. .] — If a bond to secure an annuity 

[1938] 2 K. B. 264. contain a recital of the payment of the con- 

sideration, & the annuity has been paid for 
70. Add. Annotation : — Refd. B. v . Bernhard, several years, the actual payment of the 

[1938] 2 K. B. 264. consideration will be presumed, though there 

be no receipt indorsed, & though the sub- 

11 9a. Warden of fleet — Pleading.] — Huggins scribing witness have no recollection of the 

v. Bambbidge (1740), Willes, 241 ; 125 B. B. subject. — H ast. am v. Higgles (1824), 1 

1152. 0. & P. 398 ; 171 E. B. 1247, N. P. 


Part IV. — Execution. 

194. Add. Annotation : — Consd. Bremer Oeltransport G.m.b.H. v. Drewry, [1933] 1 K. B. 753. 


Part V— Interpretation. 

269. Add. Annotation: — Generally , Refd. Bshelby v. Federated European Bank, Ltd. (1931), 

146 L. T. 336. 


Part VI. — Operation and Incidents. 

818. After this case add : — 888. After this case add : — 

.1— See, now, Law of Property Act, 1026 .]—See, now, Law of Property Act, 1926 

(c. 20), s. 80 (1). ' (c. 20), s. 81. 

817. Add. Annotations : — Apld. Lawrence ». Hayes, 

[1927] 2 K. B. 111. Refd. Humphery v. 367. Add. Annotation : — Dbtd. Greer v. Kettle, 
Wilson (1929), 141 L. T. 460. [1938] A. C. 166. 


Part VII. — Performance or Breach of Condition. 


413. Add. Citation: — sab nom. Moorwood v. 
Dickens, 3 Bulat. 148. 

456. Add. Citation: — sub nom . Fobewood v. 
Dicton, 1 Boll. Bep. 296. 

536. Citations : — For “ Brown’s Case (1550), Beni. 


8; Ben. & D. 35 ; 73 E. B. 937 ” read 
“ Brown’s Case (1600), cited Beni. 8 ; Ben. 
&D. 35; 73 E. B. 937.” 

547. Add. Annotation: — Refd. Oantiere Navale 
Triestina v. Russian Soviet Naptha Export 
Agency, [1925] 2 K. B. 172. 


Part VIII. — Amount Recoverable on Breach of Condition. 

569. Add. Annotation: — Refd. Campbell v. Poliak, I 604a. .] — A joint & several bond was 

[1927] A. O. 732. I conditioned for paymentof the principal money 


PART IB SECT. 8, 8UB-SE0T.il. 

««. Loan to infant secured by simple 
bond — Subsequent bond to cover same 
loan after majority attained .] — Where 
a minor borrowed a sum of money, 
executing a simple bond tor it, Sc after 
attaining majority executed a second 
bond In respect of the original loan 
pins interest thereon : — Held : a suit 
upon the second bond was not main- 
tainable, as that bond was without 
consideration Ml did not oome under 
Indian Oontraet Act, s. 85 <8).— 
Sobaj Nabadc «. Sukmct Asa (1988), 
I. L. R. 51 AIL 184.— WD. 

PART IB SECT. 8, 8UB-SE0T. 18. 


omission did not render the bond 
uncertain Sc ineffectual. — G hhat West 
L tn Amukafcs Oo. e. Oampwxlz, 
(Han.). 11988) 1 D. L. JR- 263 : 87 Mail. 
L. R. 164; [1987 ) JW.W.E, 645.— 
OAR. 


PART VH. SECT. 1, SUB-SECT. 1. 

866 1!. On both obligors.h-Held : 

not necessary. — F obtuxx v. Oockbubn 
(1868), 88 XJ. a R. 859.— 0AM. 

PART VB SECT. 2, SUB-SECT. 3. 

2 l Delivery at specified destina- 

tion — Failure to re-land in Canada .] — 
R. t>. VANCOUVER BREWERIES, LTD., 
[1928] 4D.LB. 881.— CAN. 

1 11. .] — R. v. Fidelity 

INSURANCE OO., [1928] 4 D. L. R. 965. 
—CAN. 

PART VU. SECT. 8, SUB-SECT. 6. 

1 i. Selection of land during 

HfeHme of obligor <t oNtos.}— B ubn- 
ham v. Ramsay (1873)732 17. a R. 
491.— CAN. 

ss. To pay over half purchase-money 
on sale of loud — Death of obligor <r 
obligee before sale — Bond not charge on 
load.)— J., the owner of certain land, 
executed a bond, which was registered, 
whereby, for himself, his heirs, e xo n. 
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or administrators, he covenanted that, 
on his effecting a sale of the land, which, 
however, was to be entirely at his 


option, be would pay A. naif the 
purchase -money. He died without, 
having effected a sale ; Sc subsequently 
A. died. J. by his will devised the 
land to I. for life with remainder In 
fee to L. Sc they both Joined in an 
agreement to sell to D. : — Held : with- 
out deciding whether the bond was in 
fores as between J. Sc A.'s representa- 
tives, it did not constitute a charge on 
the land the liability thereunder being 
merely of a personal character. — Re 
Eaoam Sc Dawson (1909), 18 O. L. R. 
688 ; 18 O. W. R. 694.— CAN. 

PART VIIL SECT. 8. 
a I. — Conveyance of land — Failure 
to obtain title.} — Held: the damages 
were not confined to the purchase- 

GAN. 
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after six months' notice, & in the meantime 
for payment of interest on the usual quarter 
days. Default having been made in pay- 
ment of one quarter's interest, as it was said, 
through inadvertence, the obligee gave notice 
to pay the principal, & the next day brought 
actions on the bond against the several 
obligors: — Held: the ct. had no power to 
stay the proceedings on payment of the 


interest due & costs. — Wheelhousb v. 
Ladbrookb (1858), 8 H. & N. 201 ; 27 
L. J. Ex. 307 * 81 L. T. O. S. 104 ; 4 Jur. 
N. S. 417; 157 E. E. 481. 

621. Add. Annotation : — Refd. Mussen v. Van 
Dieman’s Land Go., [1938] Oh. 253. 

628. Annotation : — Consd. Latter v. Colwill, [1937] 
1 All E. B. 442. 


Part IX. — Assignment. 

680. Add. Annotation: — Apld. Be City Idle Aasce., I 661. Add. Annotation : — Refd. Republics de Guate- 
[1026] Ob. 101. | mala v. Nunez, [1027] 1 K. B. 660. 


Part X. — Discharge. 


695. Add. ^Annotation : — Aa to (1) Refd. Berry v. 
Berry, [1929] 2 K. B. 310. 

700. Add. Citation .-—Cited 6 Co. Rep. 44 b. 

Add. Annotation: — Refd. Ene's Case (1627), 
Iitt. 58. 

701a.* S. P. Ene’b Cask (1627) Iitt. 58; 124 
B. R. 135. 

712. Add. Annotation: — Refd. Allen v. Royal 
Bank of Canada (1925), 41 T. L. R. 625. 

749. Add. Annotation : — Refd. Provident Accident 


& White Cross Insurance Co. v. Dahne & 
* White, [1937] 2 AH E. R. 255. 

751. Add. Annotation : — Refd. Howard v. Odhams 
Press, Ltd., [1937] 2 All E. R. 509. 

770. Add. Annotation : — Consd. Koch v . Dicks, 
[1933] 1 K. B. 307. 

796a. Payment by one — Whether co-obllgor 

released.] — Assignment of bond to co-obligor, 
who pays it, is of no use. — Woffington v. 
Sparks (1754), 2 Ves. Sen. 569: 28 E. R. 363. 
808. Add. Annotation : — Refd. Freshwater v. 
Bulmer Rayon Co., [1933] Ch. 162. 


Part XII.* — Actions on Bonds. 


827. Add. Annotation: — Refd. Jenkins v. Deane 
(1933), 103 L. J. K. B. 250. 

828. Add. Annotation : — Consd. Way v. Bishop, 
[1928] Oh. 647. 

841. Add. Annotation: — Refd. Jenkins v. Deane 
(1933), 103 L. J. K. B. 250. 

848. Add. Annotation : — Refd. Hay v. Carter, 
[1936] Oh. 397. 

850. Add. Annotation : — Refd. Hay v. Carter, 
[1935] Oh. 397. 

858. Add. Annotation: — Retd. Hay v. Carter, 
[1985] Oh. 397. 

888. Add. Annotation: — Refd. Bremer Oeltrans- 
port G.m.b.H. v. Drewry, [1933] 1 K. B. 753. 


947a. .] — C annex v. Buckle (1724), 2 

P. Wms. 243 ; 2 Eq. Cas. Abr. 23 ; 24 E. R. 
715, L. 0. 

Annotations : — Bold. Harvey v. Ashley (1748), 3 Atk. 607 ; 
Drury v. Drury (1761), 2 Eden, 39 ; Wright v. Oadogan 
(1764), 2 Eden, 239 ; Durnford v. Lane (1781), 1 Bro. 0. O. 
106 ; Oaru there v. Oaruthere (1794), 4 Bro. 0. 0. 500 ; Field 
v. Moore, Field v. Brown (1855), 7 De G. M. & G. 691. 

950a. .] — Watkyns v. Watkyns (1740), 2 

Atk. 96 ; 26 E. R. 460. 

Annotation : — Refd. Sleech v. Thorington (1754), 2 Ves. 
Sen. 560. 

953. Add. Annotation : — Refd. Davey v. Robinson, 
[1923] 1 K. B. 563. 


PART XII. SECT. 2. 

860 111. Bond in penal ium.] — 

Summary judgment cannot be ob- 
tained in an action on a bond in a 
penal sum guaranteeing the payment 
of a smaller turn. — western Do- 
minion Investment Co. t>. McMillan, 
f 193ft) 1 W. W. R. 566.— CAN. 

PART XII. SECT. 2, SUB-SECT. 3. 

am. Extension of time for payment in 
consideration of higher rate of interest. ] — 
Hold : the proper time for applying to 
amend in order to raise the above 


defence was at the trial, 8c not on 
appeal. — W estern Dominion Invest- 
ment Co. v. MacMillan, [1925] 4 
D. L. R. 562.— CAN. 


PART XII. SECT. 6. 

d i. Alternative pleas of payment 

dt denial of execution .] — The plea of 
payment will not amount to an 
admission of the bond, 8c will not 
relieve pltf. from the neoesslty of 
proving the alleged loss of the bond. — 
Muhammad Zafab v. Zahur Husain 
(1926), I. Ik R. 49 All. 78.— OCX 


f I. Of fulfilment of condition of 

bond .] — Consolidated distilleries. 
Ltd. v. R., 11931) S. C. R. 283 ; 2 
D. L. R. 912.— CAN. * 


PART XII. SECT. 8. 

a l. At instanoe of obligee of 

earlier bond — Obligor*s property in- 
sufficient to satisfy both bonds.] — Held .* 
there was no equity to restrain pro- 
ceedings on the judgment obtained by 
the obligee of the seoond bond. — 
Newxnham v. Mountoashxl (1872), 
19 Or. 530.— CAN. 
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BOUNDARIES, FENCES AND PARTY-WALLS. 


Part I. — Boundaries. 


8 . Add. Citation .*—109 L. T. 820. 

10 . Add. Annotation : — Generally, Reid. Be Boun- 
dary between Canada & Newfoundland in 
Labrador Peninsula (1927), 137 L. T. 187. 

89 . Add. Annotation: — Reid. Re Boundary be- 
tween Canada A; Newfoundland in Labrador 
Peninsula (1927), 137 L. T. 187. 

94 . Add. Annotations : — Consd. Brighton & Hove 
General Gas Co. v. Hove Bungalows, [1924] 
1 Ch. 372. Reid. Secretary of State for India 


in Council v. Fourcar & Co. (1934), 60 T. L. R. 
241. 

97. Add. Annotation : — Reid. Mayhead v. 
Hydraulic Hoist Co. (1931), 100 L. J. K. B. 
369. 

106a. Rebuttal ol presumption.] — On the 

sale of part of an estate, the land sold was 
described in the parcels to the conveyance & 
declared to contain “ by estimation 16*316 
acres or thereabouts ... all which said 


PART 1. SECT. 1, SUB-SECT. 1. 

o J. . J — A arrant of land to within 

one chain of a river, means to within 
one chain of the edge of the river, not 
of the top of the bank. — Stanton v. 
Windeat (1843), 1 U. O. R. SO.— CAN. 

sa. Boundary in plan running in 
straight line — Deviation for convenience. 1 
— Lands owned by pltf. & deft, were 
described as bounded in the one case 
on the north 5s in the other on the 
south side of the •• O. Rd.” The road 
in the original grant & the plan attached 
thereto, was shown to ran in a straight 
line between the lands of the two 
opposite proprietors. The line as 
laid out ran through a deep gully 5c 
for convenience the road at that 

S oint was directed to[one side, returning 
3 the described straight line further 
one : — Held : the line as shown upon 
the plan controlled the line by which 
the parties bounding upon the road 
had held. — B anks v. Beals, [1928 J 
ID. L.R, 459 ; 59 N. S. R. 503.— 
CAN. 

PART I. SECT. 1. SUB-SECT. 2.— A. 

m (p. 264) i. .1— Piers v. Whit- 

ing, [1923] 3 D. L. R. 879.— CAN. 

p (p. 264) i. .] — Kingston 

v. Highland (1920), 47 N. B. R. 324. — 
CAN. 

p (p. 264) 11. 8. P. Kanesn v. Mel- 
ush (1922). 70 D. L. R. 327.— CAN. 

q (p. 264)1. Duty of surveyors. ] — 

R., who held a licence from the Govern- 
ment to out timber on Grown lands, 
claimed that 8., lloenoee of the adjoining 
lot, was cutting timber on his grant. 
Sc replevied logs alleged to be so out 
by S. The replevin suit was settled by 
on agreement between the parties to 
leave the matter to surveyors to 
establish the line between the two 
lots, the agreement providing that the 
lines of the land held under the licence 
of R. should be surveyed Sc established 
by named surveyors Sc the stumps 
counted, etc. : — Held : under t™ 
agreement the surveyors were bound 
to make a formal survey. Sc could not 
take a line run by one of them at a 
former time as the said boundary line. 
— Snowball v. Ritchie (N. B.) (1888), 
14 8. O. R. 741.— CAN. 

b (p. 264) I. .)— A.-G. 

fob Ontario v. Booth (1923), 53 
O. L. R. 374.— CAN. 

d (p. 264) L Conventional line.] 

— Gbowley e. Fbenxt (1932), 5 
M. P. R. 218.— CAN. 

I (p. 205) I. Where 

adjoining ow ne rs erroneously assume 
that a certain Mm Is the boundary 
between their properties Sc ooncnr in 
the erection of a fence thereon, but 
neither has made any rep re sentations 


to the other Sc said concurrence is not 
the settlement of a dispute as to the 
boundary, the line so adopted is not 
binding on either owner when the error 
is discovered. — Les Soeubs de 
Misericords v. Tellibr, [1932] 2 
W. W. R. 357 ; 40 Man. L. R. 351.— 
CAN. 

sb. Fence dividing cleared portions 
of adjoining lots — Whether uncleared 
portions divisible by continuation of 
line of fence.] — Pltf. Sc deft, ooou- 

S ied adjoining lots for twenty years 
y a line Sc fence extending from 
the front through the cleared land. 
Scmble: that, in the absence of any 
actual possession beyond the clearing, 
it must be considered that the pos- 
session from thenoe to the rear of the 
lot was intended to be a continuation 
of the line in the front. — Belyba v. 
Bel yea (1857), 3 All. 588.— CAN. 

PART I. SECT. 1, SUB-SECT. 3. 

e. (p. 200) 1. .1— A 

concession or base line had been ran 
Sc posts planted on it upon an original 
survey, but the question was, how the 
side line of a lot was to be ascertained : 
— Held: the distance between the 
two nearest ascertained monuments 
on the base line should be measured Sc 
divided proportionately between the 
lots, making due allowance for roads. 
Sc the side fine required should be run 
from the angle of the lot so ascertained. 
—Gulp oTOdlp (1857), 8 O. P. 480.— 
CAN. 

r (p. 287) I. Where mound 

missing.] — Kajneb v. Kovaoz, [1922] 
3 W. W. R. 102 ; 08 D. L. R. 793.— 
CAN. 

r (p. 287) U, .)— 

Held : evidence of the existence & 
location at one time of a certain mound, 
according to the rules governing sur- 
veys, was a proper way of establishing 
the boundary line. — Gain v. Copeland, 
[1922J 2W.W.R. 1025 ; 87 D. L. R. 
581 ; 15 Sask. L. R. 529.— CAN. 

r (p. 207) ill. — Where posts 

destroyed by fire .] — Barry v. Deb- 
hosiers (1908), 14 B. O. R. 126 ; 9 
W. L. R. 833.— CAN. 

t (p. 267) Iv. .] — Artlet 

v. Octrry (1828-1900), 3 Out. Dig. 
5323.— CAN. 

r (p. 287) v. Point of com • 

menoement.}— Hoover r. Sabourin 
(1874), 21 Or. 333.^-UAN. 

t (p. 207) L When overplus 

apportioned.] — Where three lots faced 
upon a certain street, Sc upon a survey 
being made tt was found that there was 
more land upon the ground than was 
shown upon the plan, Sc the question 
arising as to whether this overplus 
of land should be added to one lot or 
apportioned between the three : — 
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Held : the crucial question being the 
location of the north-east angle of one 
lot, Sc that point being ascertainable 
by measurement from the true 5c 
unalterable lines upon the plan In 
accordance with Surveyors Act, 
R. S. O., 1927, s. 12 (1), the principle 
of apportionment introduced by 
sect. 12 (3) had no application, as the 
sub-sect, only applies where the 
original stakes defining the angles of 
a lot oannot be found or their position 
satisfactorily established. — Martin v. 
Kellog, [1932] O. R. 274 ; 2 D. L. R. 
498 : affd ., [1932] 4 D. L. R. 617.— 
GAN. 

t (p. 267) il. Right to show true 

boundaries.] — Parties adjoining a right 
of way are not estopped from show- 
ing the true boundaries by an inoor- 
reot survey. — Sisters op Mercy v. 
Tellier, [1932] 3 D. L. R. 715. — 
CAN. 

w (p. 289) 1. Survey not con- 
clusive.] — R. v. Oosbt (1892), 21 

O. R. 591.— CAN. 

so. Monuments — Where placed — 
Whether position selected conclusive .] — 
Monuments placed in oomplianoe with 
R. S. O. 1877. o. 146. as. 34, 35, 86 5c 
37, must be placed at the true corners 
governing points, or off-sets, or at the 
true ends of concession lines, 5c there 
is nothing in these sections making a 
survey thereunder or the placing of the 
monuments conclusive, whether right 
or wrong, 5c evidence may be received 
In contradiction. — R. v. Oosbt (1892), 
21 O. R. 591.— CAN. 

se. .) — Held : the 

Intention of sect. 20 of Saskatchewan 
Surveys Act, 1924, which made sects. 
50, 68, 5c 60-67 of Dominion Lands 
Surveys Act, 1908, o. 21 (Dom.), 
applicable to all lands, in the province 
which were originally Dominion lands, 
was to adopt the provisions of those 
sects, for the purpose of all matters 
falling within the jurisdiction of the 
province with respect to such lands, 5c 
that, therefore, the area of each of 
the quarter sections in question was 
determined by reference to the monu- 
ments on the ground. — Kristiansen v. 
Silverson '(Saak.), [1929] 4 D. L. R. 
252; 3 W. W. R. 322 ; revg., [1929] 1 
W. W. R. 250.— CAN. 

sg. Removal of boundary post — Form 
of information.}— An information for 
removing a post lawfully placed by a 
land surveyor to mark the angle of 
a lot must contain the word wil- 
fully.”— R. t>. Fish. Exjp. Bobby 
(1932), 4 M. P. R. 390.— CAN. 

PART I. SECT. 1, SUB-SECT. 4.— C. 

sL Decision of jury on vi ew— F inality 
of. ] — Couturier v. Oueluote (1933), 
0 M. P. R. 352.— CAN. 
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premises are more particularly described in 
the first ached. ... Sc delineated on the 
plan drawn hereon. ..." In the sched., 
the different parcels were set out by reference 
to the numbers on the ordnance surrey map 
with their description Sc acreage. The plan 
was copied from the ordnance surrey map 
with which the numbers Sc acreage shown 
corresponded. Another part of the estate west 
of this land was subsequently conreyed to 
another purchaser, there being at the 
boundary of the respective properties at the 
time of the conveyances a bank with a hedge 
on it & a ditch to the west, the origin of which 
was unknown. In an action in which the 
owners of the respective pieces of land claimed 
ownership of the ditch, evidence was given 
that, when a hedge ran along a piece of land, 
it was the universal practice to treat it as the 
boundary in delineating the parcels shown 
on ordnance survey maps & to calculate their 
acreage by measurements taken from its 
centre : — Held : (1) the presumption that 

the person who made a ditch dug it at the 
extremity of his own land on to which he 


threw the soil to make a bank was applicable 
to agricultural land when the boundary was 
not otherwise ascertainable ; (2) if on the 
true construction of the conveyances it 
appeared what the boundary was, the pre- 
sumption did not operate ; (3) though the 
boundary shown on an ordnance survey map 
was not in itself evidence of the true boundary 
as between adjoining owners, the limits Sc 
the acreage of the land here conveyed were 
described by reference to that map, &, there 
being evidence that the boundary on that 
map ran along the middle line of the hedge, 
that line was the boundary of the land con- 
veyed. — Fisher v. Winch, [19391 1 K. B. 
068 ; [1939] 2 All E. R. 144 ; 108 L. J. K. B. 
473 ; 100 L. T. 847 ; 65 T. L. R. 663 ; 83 
Sol. Jo. 192, 0. A. 

4. Add. Annotation : — Held. Hanscombe v. Bed- 
fordshire County Council, [1938] 3 All E. R. 
847. 

7. Add. Annotation : — Refd. Fisher v. Winch, 
[1939] 1 K. B. 006. 


Part II. — Fences. 


180. Add. Annotation : — Retd. Syrr on s v. Southern 
Ry. Co. (1935), 158 L. T. 98. 

187a. Danger created by highway authority — Road 
level raised — Adjoining owner not liable to 
fence.]— Where a danger has been created on 
* a highway by something done on the highway 
do not by anything done on the adjoining 
land, the owner of the adjoining land is not 
bound to make any alteration on or to his 
land to do away with that danger. Thus, 
where, in consequence of a highway having 
been made up by a highway authority, the 
level of the adjoining land, wnioh is unfenced, 
has been lowered so as to cause a dangerous 
drop from the edge or kerb of the recon- 
structed highway, Sc a pedestrian slips down 
from the highway on to the adjoining land Sc 
is thereby injured, the owner of the adjoining 
land is not liable> but the highway authority 
is. — Nichoubon v. Southern Ry. Co. Sc 
Sutton Sc Oheam Urban District Council, 
[1935] 1 K. B. 558 ; 104 L. J. K. B. 265 ; 
162 L. T. 849 ; 99 J. P. 141 5 51 T. L. R. 
216 5 79 Sol. Jo. 87 ; 83 L. G. R. 140. 

188. Add. Annotation* : — Consd. Reigate Oorpn. v. 
Surrey County Council, [1928] Oh. 359. 
Retd. Nicholson v. Southern Ry. Co. A Sutton 
& Oheam Urban District Council, [1935J 1 
K. B. 688. 

189. Add. Annotations : — Consd. Taylor v. Liver- 
pool Corpn., [1989] 8 All E. R. 329. Refd. 


Bottomley v. Bannister (1931), 101 L. J. 
K. B. 40 ; Nicholson v. Southern Ry. Co. Sc 
Sutton & Cheam Urban District Council, 
[1935] 1 K. B. 588 ; Shirvell v. Hackwood 
Estates Co., [1938] 2 All E. R. 1. 

148. Add. Annotation: — Refd. Nicholson v. 

Southern Ry. Co. Sc Sutton Sc Cheam Urban 
District Council, [1985] 1 K. B. 558. 

145. Add. Annotations .-—As to (1) Apld. Noble v. 
Harrison, [1920] 2 K. B. 332 ; Wilkins v. 
Leighton, [1932] 2 Ch. 100. Consd. Liddle v. 
North Riding of Yorkshire County Council, 
[1934] 2 K. B. 101. Refd. Ilford U. C. v. 
Beal, [1925] 1 K. B. 871 ; St. Anne’s Well 
Brewery Co. v. Roberts (1928), 140 L. T. 1. 

146. Add. Annotation: — Refd. Glasgow Corpn. v. 
Taylor, [1922] 1 A. 0. 44. 

148. Add. Annotation: — Dlstd. Sack v. Jones, 
[1925] Oh. 235. 

154a. Spiked Iron fenoe— On bank.] — Held : ' not 
a nuisance. — Gibson v. Plumotbad Burial 
Board (1897), 13 T. L. R. 278, 0. A. 

155. Add. Annotations : — Consd. Bromley v. Mer- 
cer, [1922] 2 K. B. 126. Apld. Owens v. 
Scott Sc Sons (Bakers), Ltd. & Wastall, 
[1939] 3 All E. R. 003. Refd. Glasgow Corpn. 
v . Taylor, [1922] 1 A. C. 44 ; Donovan v. 
Union Cartage Co. (1932), 49 T. L. R. 125 ; 
Liddle v. North Riding of Yorkshire County 
Council, [1934] 2 K. B. 101. 


FARf II. SECT. 1. 

1 1. — -,v— B ianco v. Banks (1932), 
0M.P.R. 293.— CAM. 

FART U. SECT. 8, SUB-SECT. 1.— A. 

sf. Path adjoMms r aOwao N o 
obligatio n on maaioipal o orporat tp n to 
construct /me*)— IU cbamaonm.CUna- 
dxan National RY. Op., fitly] 2 
0, L. R. 801 : 32 (to. Ry. Oaa. 411 i 
60 O. I*. R. 296.— 0AN. 


PART IL SECT. 2* SUB-SECT. 1.— 


133 IL .] — A public road or owed 

a stream by a bridge. There wm a 
fence between the road & the fend 
adjoinjngit, erected by the proprietor 


agalnet the 


In an action of damages again* the 
proprietor! of the land adjoining the 
road $— Held .* there was Ho duty on 


adjointagit, erected by the proprietor 
ofthe letter. At a pototlirnipeqfately 


■ueh pro pri e t or! to fence a natural, 
as opposed to an artificially created, 
danger on their landn. any each duty, 
where it wrtrtriTbSng on the road 
authorities, A action accordingly die* 
mijwed." Mobbibon v. Mn>- 

sfa£4o orf"® RT * 119991 

sk. declaimed marsh lands.] — It is 
unnecessary to fenoe reclaimed marsh 
lands bordering on a right of way, on 
which no cattle are kept, as these are 
unenclosed land* within Wire Fence 
Act, R. 8. <Z 1927 .— Van Nbck *. 
Van NM, 11937) 4 D. L. R. 731.— CAN. 
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157. Add. Annotation Refd. Coleahill v. Man- 
chester Oorpn., [1928] 1 K. B. 776. 

158. Add . Annotation : — Retd. Ooleehill v. Man- 
chester Oorpn., [1928] 1 K. B. 776. 

159. Add Annotation: — Retd. Ooleehill v. Man- 
chester Oorpn., [1928] 1 K. B. 776. 

168. Add. AnnotctUons: — Consd. Hardy v. 0. L. 
Ry. (1920), 124 L. T. 136 ; Glasgow Oorpn. 
v. Taylor, [1922] 1 A. 0. 44 ; Coleahill v. Man- 
chester Oorpn., [1928] 1 K. B. 776 ; Donovan 
v . Union Cartage Co. (1932), 49 T. L. R. 126 ; 
Ooates v. RawtenstaJl Borough Council, 
[1937] 3 All E. R. 602. Retd. Mersey Docks 
do Harbour Board v . Procter, [1923] A. 0. 
263 ; Addle (Collieries) v . Dumbreck, [1929] 
A. 0. 368 ; Compania Mexicana De Petraleo 
B1 Aguila v . Essex Transport do Trading Oo. 
(1929), 141 L. T. 106 ; Sycamore v. Ley 
(1932), 147 L. T. 342; Liddle v. North 
Riding of Yorkshire County Council, [1934] 
2 K. B. 101 ; Purkis v. Walthamstow Borough 
Council (1934), 161 L. T. 80 ; Ellis v. Fulham 
Corpn., [1937] 3 All E. R. 464 ; Culkin v. 
McFie do Sons, Ltd., [1939] 8 All E. R. 013. 

168. Add. Annotations : — Consd. Coleshill v. Man- 
chester Corpn., [1928] 1 K. B. 776. Retd. 
Sutcliffe v . Clients Investment Co., [1924] 2 
K. B. 746. 

169. Add. Annotation : — Retd. Ilford U. C. v. Beal, 
[1925] 1 K. B. 071. 

171. Add. Annotations : — Folld. Canvey Island 
Comrs. v. Preedy, [1922] 1 Oh. 179. Consd. 
China Navigation Co. v. A.-G. (1932), 48 
T. L. R. 375 ; Symes do Jaywick Association 
Properties, Ltd. v. Essex Rivers Catchment 
Board, [1930] 2 All E. R. 661 ; Kent & Porter 
v . East Suffolk Rivers Catchment Board, 
[1939] 2 All E. R. 207. Held. Brighton do 
Hove Gas Co. v. Hove Bungalows (1923), 
88 J. P. 01 ; Port of London Authority v. 
Cancey Island Comrs. (1931), 101 L. J. Ch. 
03. 

171a. .] — Pltfs. were incorporated, 

under Canvey Island (Sea Defences) Act, 
1883, for protecting Canvey Island from 
inundation by the sea. They succeeded 
former comrs. appointed by an Act of 1729 
(82 Geo. 3, o. 81), which contained a power 
for these comrs. under s. 13 to erect a new 
sea wall further inward, on giving compensa- 
tion to the owner whose land was taken for 
this purpose. In 1813 the new wall was 


built, do 6160 given as compensation to the 
owner of the land taken, under the Act of 
1883 the property & rights of the former 
comrs. were vested in plus, who had power 
under that Act to hold lands. Pltfs. claimed 
to be owners in possession of the foreshore 
between the new do the old wall. Deft, 
claimed under a conveyance of Apr. 1919 
to be the freeholder in possession of a strip 
of land comprising part of this foreshore, & 
to be entitled as of right to excavate A remove 
shells do other drift even although, as pltfs. 
alleged, it deprived the new wall of protection 
do support, & exposed it to injury by the 
action of wind do water. The greater risk 
to the wall in oonsequenoe of deft.’s action 
was established by the evidence. In an 
action by pltfs. to restrain deft, from so 
removing the drift, do from trespassing on 
their land: — Held: (1) assuming the strip 
in question to be deft.’s freehold, pltfs. were 
still entitled to an injunction restraining 
him from so removing drift from the strip 
as to expose their wall do works do the lands 
protected thereby to greater risk of inunda- 
tions of the sea ; (2) pltfs. had established 
their statutory title under the Acts of 1792 
do 1888 to the whole of the land taken do set 
out pursuant to s. 13 of the first Act, do had 
exercised specific acts of ownership over the 
foreshore ; the possession of pltfs. do of deft, 
being at most doubtful or equivocal the law 
attached possession to the title ; deft., 

. therefore, was a trespasser, do must be re- 
strained from excavating or removing stones, 
shingle, shell or soil from the particular strip 
of foreshore do from otherwise trespassing 
on same. — Canvey Island Combs, v. Preedy, 
[1922] I Ch. 179 ; 91 L. J. Oh. 203; 120 L. T. 
445 ; 80 J. P. 21 ; 00 Sol. Jo. 182 ; 20 L. G. R. 
125. 

Annotation : — Overd. Port of London Authority v. Canvey 
Islan d Comrs. (1931), 101 L. J. Oh. 03. 

172. Add. Annotation: — As to (1) Retd. A.-G. do 
Public Trustee v. Woolwich Metropolitan 
B. C. (1929), 93 J. P. 173; Greenwood 
Tileries, Ltd. v. Clapson, [1937] 1 All E. R. 
706 ; Symes do Jaywick Associated Pro 
perties, Ltd. v. Essex Rivers Catchment 
Board, [1930] 3 All E. R. 908. 

181. Add. Annotation : — Refd. Symons v. Southern 
Ry. Co. (1935), 153 L. T. 98. 

208. After this case add, “ Power of commis- 
sioners to direct repair of fences, see Commons, 
No. 989a.” 


PART IL SECT. 2, SUB-SECT. 8. 

p i* Right to interfere with .) — City of 
Victoria Official Map Act. 1880, 
So amending Acts, have reference to 
streets only : — Held : nothing In those 
Acts could Justify an Interference by 
private individuals with the boundaries 
of a lot held by purchase Sc 80 years* 
possession.— Q uowtheb v. B bats* 
(1884), 1 B.0.E. pt, 8, 110.— CAN. 

PART IL SECT. 8, SUB-SECT. 4. 

« (p. 884) L Marsupial-proof — 

Question of fact .) — Whether a fence is or 
is not marsupial-proof within sect. 171 
of Land Aots, 1810-1887, la aquestion 
of fact for the adjudicating tribunal. — 
R. e. Maossmam* Court Sc Esmond, 
She p. Bbasknt, (1888) St. R. Qd. 848 ; 
18 Q. J. P. 97.— AUS. 

» (p. 884) Si Material benefit to 


adjoining leeeee — Determination oi 
value .) — Lessees of a holding erected 
a fence before Nov. 1, 1924. On 
June 1, 1987, the lessees filed a plaint 
in the magistrate's at, whereby they 
claimed that the fence - is of material 
benefit,** to deft., an adjoining holder. 
The magistrate determined the benefit 
ae from Nov. 1, 1924 : — Held : the time 
from which the magistrate must deter- 
mine the value of the benefit cannot 
be earlier than the date of the plaint 
claiming that benefit under the sect.— 
R* «. Polio* MaocftmaTn aT Blaokall 


So Hart, Ex oTHabt, [1928] St. R. Qd. 
174; 82 Q. J. P. 47.— AUS. 

sg. Forest reserve.) — It is no de- 
fence to 4n action for recovery of 


that the ^ 
a -lawful 


reserve without a 
erve was not enclo se d by 
rful fence ’* as defined in the 
Ordinance. — Mixubteb op In- 

17 


tbrxor roa Canada e. Nblson, [1020 
1 W. W. R. 129.— CAN. 

si. Duty not to plant true alongside 
fence — Meaning of** alongside .”] — The 
word - alongside ” in sect. 86 of Fenc- 
ing Act, 1908, which prohibits a person 
from planting trees on or alongside 
any boundary line or fence without 
the previous written consent of the 
occupier of the adjoining land, must 
be construed as - contiguous ** to, in 
its ordinary sense — viz., n touching **— 
that boundary line or fence, Sc not in 
Its loose sense as meaning “ neigh- 
bouring.** Therefore, young macro- 
carpa trees planted for a length of 
about 25 chains parallel to Sc at a 
distance varying from 2 ft. to 4 ft. 
from the boundary line or fence were 
held not to have been planted “ along- 
side ** such boundary line or fences— 
Gilbert v. Sampson, [1984] N* Z. 
L. K. 187.— N.2. 
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804. Add Annotation : — Refd. Mersey Docks & 
Harbour Board v. Procter, [1923] A. C. 253. 

805. Add. Annotation : — Distd. Sack v. Jones, 
[1925] Oh. 235. 


210. Add. Annotation : — Refd. Greenwood Tileries, 
Ltd. v. Clapson, [1937] 1 All E. R. 765. 

218. Add. Annotation : — Refd. Greenwood Tileries, 
Ltd. v. Clapson, [1937] 1 All B. R. 765. 


Part III. — Party- Walls. 


815. Before this case add: — 

See, noto, Law of Property Act, 1925 (c. 20)> 
s. 38. 

223a. Law of Property Act, 1925 (c. 20) — Damage 
to party wall— Action by owner of one half— 
Measure of damages.] — Pltf. was by virtue of 
Law of Property Act, 1925 (c. 20), Sched. I, 
Part V, the owner of one half of a party wall 
divided vertically. He brought an action in 
respect of damage to the wall : — Held : he 
could only recover the damage to that half 
of the wall which was vested in him. — 
Apostal v. Simons, [1936] 1 All E. R. 207 ; 
80 Sol. Jo. 206, 0. A. 

240. Add. Annotations : — As to (2) Refd. Sack v . 
Jones, [1925] Oh. 235; Brooke v. Bool, [1928] 
2. K. B. 678 ; Honeywill & Stein, Ltd. v . 
Larkin Bros. (London’s Commercial Photo- 
graphers), Ltd., [1934] 1 K. B. 191. 

249. Add. Annotations: — Refd. Sack v. Jones, 
[1925] Oh. 235 ; St. Anne’s W j 11 Brewery Co. 
v. Roberts (1928), 140 L. T. 1. 


250. Add. Annotation: — Apld. Sack v. Jones, 
[1925] Oh. 235. 

251. Add. Annotations : — Apld. Sack v. Jones, 
[1925] Oh. 235 ; Simpson v. Weber (1925), 
133 L. T. 46. Refd. Aldridge v. Wright, 
[1929] 2K. B. 117 ; Vanderpant v. Mayfair 
Hotel Co., [1930] 1 Oh. 138; Liddiard v. 
Waldron, [1933] 2 K. B. 319; Bond v. 
Norman, Bond v . Nottingham Corpn., [1939] 
2A11E. R. 610. 


251a. Right of support — By adjoining house.] — 
Pltf. & deft, were the owners of adjoining 
houses, separated by a party-wall, & with 
implied mutual rights of support. Pltf. 
alleged that owing to lack of repair & under- 
pinning deft.’s house was subsiding, dragging 
the party-wall over, & thereby damaging 
pltf.’s house : — Held : pltf.’s allegations had 
not been substantiated by the evidence. 
Senible : even if they had been substantiated 
pltf. would have had no cause of action. — 


Sack v . Jonhs, [1925] Oh. 235 ; 94 L. J. Oh 
229; 133 L. T. 129. 

251b. Law of Property Act, 1925 (c. 20), 

s. 38 (1).] — Pltf. & deft. co. were the owners of 
adjoining houses, which had been built 
about eighty years ago. Deft, co., for the 
purpose of building some flats, proceeded to 
demolish their house, & took the appropriate 
steps under the London Building Act, since 
they would be interfering with the party wall 
between the two houses. The surveyors 
thought the wall strong enough to with- 
stand the demolition. Although certain 
shores were put up, the demolition caused a 
' serious bulge in the wall, &, finally, deft, 
co.’s half of the wall collapsed. Pltf.’s half 
of the wall had in it two recesses, which, 
upon the collapse of deft, co.’s half, caused 

- two apertures, &, by reason of these apertures, 
pltf.’s stock was damaged : — Held : (1) deft, 
co. did not trespass on the party wall separat- 
ing their premises from those of pltf. ; 
(2) pltf.’s premises & his half of the party wall 
were entitled to the rights of support or user 
from deft, co.’s premises & their half of the 
party wall, & such support or user, which 
included the protection of the apertures 
above referred to, had been withdrawn. — 
Upjohn v . Seymour Estates, Ltd., [1938] 
1 All E. R. 614 ; 54 T. L. R. 465. 

257. Add. Annotation: — Refd. Ilford U. C. v. 
Beal, [1925] 1 K. B. 671. 

258a. .] — If a wall is knocked down, the 

owner may maintain an action for the tres- 

E ass, but he cannot, by omitting to rebuild it, 
old deft, always responsible for any con- 
sequential damage (Pollock, O.B.). — Firm- 
stone v. Wheeley (1844), 2 Dow. & L. 203 ; 
13 L. J. Ex. 361. 

Annotations : — Bald. Olegs v. Dearden (1848), 18 Q. B. 576; 
Smith v. Kenrick (1849), 7 O. B. 515. 

271a. No agreement for lease.] — Taylor v . 

Reed (1815), 6 Taunt. 249 ; 128 E. R. 1030. 
Annotation .—Reid. Collins v. Wilson (1888), 1 Moo. Sc P. 
454. 


PART III. 8E0T. 1, SUB-SECT. 2. 

to. Duration .] — Where on the erection 
of a building on eaoh of two adjoining 
Sc Separately owned lots, the owners 
agree to plant oalling for a party wall 
Sc the nte by eaoh owner of part of the 
premise! of the other Sc the buildings 
are to constructed, the right to such 
nte will. In the absence of a reference 
to time, be held to continue during 
the existence of the two buildings at 
they were constructed. — Smith v. 
Cm mr (Man.). (1918) 8 W. W. R. 
848 ; 49 D. L. R. 996. — CAN. 

PART III. SECT. 1. SUB-SECT. 3.- 

c. A). 

d 1. Cement walloausing collapse 

of adjoining tcall.} — The building or a 
concrete wall against an adjoining wall 
involves the danger of damage to such 
adjoining wall through lateral pressure 
exerted by the liquid concrete in 
seeking its own level, enhanced as snob 


E reesure is in practical construction 
y dropping the concrete from a 
height, unless precautions are taken 
bv the construction of a properly duly 
wired or otherwise properly fastened 
lumber form to prevent such pressure 
being communicated to the adjoining 
wall as well as any vibrations that 
may be set up by the drop. Be- 
cause said preventive measures were 
not taken (wires not being used in the 
lumber forms) in building deft.'s wall, 
a part of Pltf. *8 adjoining wall gave 
way : — Beta ; pltf. was entitled to 
damages, although deft, had employed 
architects of repute Sc a competent 
independent contractor. — Peter v. 
Yorkshire Sc Pacific Securities, 
Ltd., [1937 J 3 W. W. R. 49 ; 7 F. L. J. 
(Can.) 99. — CAN. 


si. 


WaU buOt <£ used only by 


adjoining owner.] — Held: deft. _ 
answerable, as the Injury was the direct 
result of negttgenoe In the original con* 
•traction of the wall. — M cQuillan v. 

18 


Rtan (1921), 64 D. L. R. 482 ; 50 
O. L. R. 337.— CAN. 

t U. Party watt undermined — 

Extent of KoMUty.]— J effrey <F. W.) 
Sc Sons. Ltd. v. Oopeland Flour 
Mills, Finlaybon v. Oopeland Flour 
Mills, [1923] 4 D. L. R. 1140; 52 
O. L. R. 617.— CAN. 4 

PART III. SECT. 1, SUB-SECT. 8.— D. 

•p. Remedy — Action for damages .] — 
Where a mutual wall has been built 
to as to encroach on the property of 
one of the two adjoining owners, but 
was built in good faith under some mis- 
take as to title Sc with the knowledge 
of, but without any protest from, him 
on whose land It encroaches, the owner 
of the building should not be oompelled 
to remove the wall back to the boundary 
line; the remedy is in damages. — 
O'Leary e. Smith, [1924] 2 D.X. R. 
521 ; [1924] 2 W. W. B. 227 : 34 
Man. L. R. 386: on appeal [1935] 2 
D. L. R. 1022.— GAN. 
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272* Add. Annotation: — Refd. London County 
Council v. Stilgoe (1931), 95 J. P. 149. 

282. Add. Annotation: — Consd. London County 
Council v. Harling Street Owners, [1935] 2 
Ki B. 822. 

284* Add. Annotation : — Retd. Burlington Pro- 
perty Co. v . Odeon Cinemas, Ltd., [1938] 
3 All E. B. 469. 

801. Add. Annotation : — Retd. Burlington Pro- 
perty Co. v. Odeon Cinemas, Ltd., [1938] 3 
All E. B. 469. 

809. Add. Annotations: — Retd. Brooke v. Bool, 
[1928] 2 K. B. 678 ; Honeywill & Stein, 
Ltd. v . Larkin Bros. (London’s Commercial 
Photographers), Ltd., [1934] 1 K. B. 191 ; 
Matania v. National Provincial Bank, Ltd. & 
Elevenist Syndicate, Ltd., [1936] 2 All E. B. 
633 ; Bond v. Norman, Bond v. Nottingham 
Corpn., [1939] 2 All E. B. 610. 

810. Add. Annotations : — As to (2) Retd. Sack v. 
Jones, [1925] Ch. 235; Brooke v. Bool, [1928] 
2 K. B. 678 ; Honeywiil & Stein, Ltd. v. 
Larkin Bros. (London’s Commercial Photo- 
graphers), Ltd., [1934] 1 K. B. 191. 

316. Add. Annotation : — Consd. Burlington Pro- 
perty Co. v. Odeon Theatres, Ltd., [1939] 
1 K. B. 633. 


315a. .] — Surveyors appointed as arbitrators 

under London Building Act, 1930, Part IX, 
to settle differences between a building owner 
& an adjoining owner in regard to the taking 
down & rebuilding of a party wall severed 
storeys in height have no jurisdiction, in the 
absence of any statutory provison in that 
behalf, to make an award entitling the build- 
ing owner to substitute for existing windows 
in the ground storey portion of the party wall 
wider openings coming down to the ground 
level so as to admit of foot passengers passing 
through them to & from an adjoining public 
ct., even though the award expressly provides 
that the ground storey portion of the wall 
shall bo constructed of sufficient strength to 
carry the upper part of the wall. 

Serrible : where a wall several storeys in 
height is in all other respects a party wall, the 
ground storey portion of the wall is not pre- 
vented from being a party wall by reason of 
the fact that one side of that portion of the 
wall adjoins a public ct. upon which the 
owner on that side has no right to build. — 
Burlington Property Co., Ltd. v. Odeon 
Theatres, Ltd., [1939] 1 K. B. 633 ; [1938] 
3 All E. B. 469 ; 108 L. J. K. B. 467 ; 82 
Sol. Jo. 624, C. A. 


Part IV. — Evidence 

328. Add. Annotation : — Refd. Aksionaimoye 

Obschestvo A. M. Luther v. Sagor, [1921] 

1 K. B. 456. 

332. Add. Annotation : — Refd. British Thomson- 
Houston Co. v. British Insulated & Helsby 
Cables, [1924] 2 Oh. 160. 

348. Add. Annotation : — As to (3) Consd. Stoney 
v. Eastbourne B. C. & Devonshire (1926), 96 
L. J. Oh. 312. 

359. Add. Annotation: — Apld. Stoney v. East- 
bourne B. 0. & Devonshire (1926), 95 L. J. Ch. 
312. 

402. Add. Annotation: — Consd. Stoney v. East- 
bourne B. C. & Devonshire (1926), 135 L. T. 
281. 

483. Add. Annotation: — Apld. Ohowood v. Lyall, 
[1929] 2 Oh. 406. 

486a. Title deeds — Nature of document 

misconceived.] — There is no clear authority 
that in proceedings for the production of 


of Boundaries. 

documents of title to land, the ct. will 
differentiate cases where boundaries are in 
dispute from other cases. Although the ot. 
is more ready to order production of docu- 
ments in cases where boundaries are in 
dispute, it will apply to those cases the same 
principle which is applied to other cases 
where the title to land is in dispute, namely, 
the principle adopted by the Ct. of Appeal in 
A.-Q. v. Emerson , No. 433, ante, that the 
assertion on oath by the party against whom 
production is sought that the documents 
which he objects to produce relate solely to 
his own title & do not tend to prove or 
support the case of his opponent will not be 
disregarded, unless the ct. is reasonably 
certain that the deposing party misconceived 
the nature or effect of those documents. — 
Ohowood, Ltd. v. Lyall, [1929] 2 Oh. 406 ; 
98 L. J. Oh. 45*. 

487. Add. Annotation : — Refd. Clayton v. Clayton, 
[1930] 2 Ch. 12. 


PART IV. SE0T. 1. 

818 iL Conversations between 

previous owners — Not admissible when 
title deeds are put in.] — Dunfht v. 
Phillips (1029), I. M. P. R. 227. — 
CAN. 

h i. Surveyors giving conflicting 

evidence— Duty of court to accept evi- 
dence of surveyor making first examine- 
Mon.}-— Shupe v . Langenburg Bubal 
Municipality, [1220J 8W.W.E. 708. 
—CAN. 

sq. Subseguent conveyances — Ads 
of possession.]— Matthews v. Goode 
(1928X86 N 8. R. 546.— CAN. 


V marks of Crown agents .) — 
frown grant describes the 
L by reference to the bound- 


st. Survey marks < 

Where a Orov 

subject land by 

aries of a “ measured portion,** evidence 
of the measurements which were made 
& the survey marks which were erected 
or adopted on such portion by the 
Crown or its agents on the last occasion, 
preceding the grant, when such portion 
was measured as a portion for sale, Is 
admissible for the purpose of ascertain- 
ing the boundaries of the Crown grant. 
— Currie v. Clarice (1929), 29 8. R. 
N. 8. W. 215 ; 46 N. S. W. W. N. 81.— 
AUB. 


sz. Evidence of magnetic variation. ] — 
Magnetic variation taken into account 
to determine which survey correct. — 
Green v. Wilcox, L1938J 3 D. L. B. 
751.— CAN. 

PART IV. SECT. 8, SUB-SECT. 2. 

834 111. Not private boundaries.] 

— Dunfht v. Phillips (1929), 1 M. 
P. B. 227.— CAN. 


PART IV. SECT. 7. 

426 ill. .1 — McNeil A 

Ringlet, Ltd. v. Hill (N. 8.), (10281 
2 D. L. B. 064.— CAN. 


BOUNTIES. 


See Chabities; Prize Law. 
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BUILDING CONTRACTS, ENGINEERS AND ARCHITECTS. 


Part II. — The Contract. 


0. Add . Citation : — retag. S. 0. sub nom . 
Stewards & Co., Ltd. v . R. (1900), 17 
T. L. R. Ill, 0. A. 

Ha. Communication of acceptance — What 

amounts to — Return of opened bills of quanti- 
ties.] — Wuxoocks Sc Barnes v. Paignton 
Co-operative Society, Ltd. (1980), 74 
Sol. Jo. 247. 

18. Add, Annotations: — Refd. Boot (London) v. 
TJttoxeter V . D. O. (1924), 88 J. P. 118 ; 
Hillae & Oo. v. Arcos, Ltd. (1932), 147 L. T. 
503. 

20. Add. Annotations: — Contd. Re Meyrick’s 
Settlmt., Meyrick v. Meyrick, [1921] 1 Oh. 
811. RCfd. dohen v Sellar, [1920] 1 K. B. 536. 

21. Add. Annotation : — Refd. United States Ship- 
ping Board v. Durrell, [1923] 2 K. B. 739. 

88. Add. Annotation: — Refd. Cazmnell, Laird & 
Co. v. Manganese Bronze Sc Brass Co., 
[4934] A. O. 402. 

84. Add. Annotation : — Refd. Ktlantan Govern- 
ment v. Duff Development Co., [1923] A. 0. 
395. 

86a. Contract between employer & third party for 
supply of materials — No liability to builder 
‘ for delay.] — Gaze (W. H.) & Sons, Ltd. v. 
Port Talbot Oorpn., No. 58a, post. 

86b. Contract with owner of building estate — 
Implied warranties — As to workmanship & 
materials.] — (1) In a contract with builders 
or with the owners of a building estate for 
the purchase of a house to be erected or in 
course of erection, there is an implied war- 
ranty by the vendors that the house shall be 
built in an efficient and workmanlike manner 
and of proper materials, and that it shall be 
fit for habitation. 

(2) A representation by builders in con- 
versation with a prospective buyer, that all 
houses on the estate are of the best material 
A workmanship, may amount to a warranty 
collateral to a subsequent formal contract, 
for breach of which an action will lie. — 
Miller v. Cannon Hill Estates, Ltd., 
[1931] 2 K. B. 113 ; 100 L. J. K. B. 740 ; 144 
L. T. 567 ; 75 SoL Jo. 155. 

Annotation .’ G enerally, Reid. Hoskins v. Woodham, [1938] 
1 All E. R. 892* 


86c. Pltf. on Dec. 19, 1935, 

entered into an agreement for the purchase 
of a house stated to be “ erected or in the 
course of erection.' 1 The balance of the 
purchase money was to be paid, Sc completion 
to be made, on Jan. 7, 1936, or “ so soon 
thereafter as the premises shall be com- 
pletely finished & ready for occupation." 
On Dec. 19, the house, in addition to the 
decorations, lacked such things as water- 
taps, baths, & grates, A the plastering of the 
walls of the dining-room Sc drawing-room was 
incomplete. Pltf . actually went into occupa- 
tion on Jan. 7, 1936. In May, 1936, he com- 
plained of various defects in the house, & 
* in this action he relied upon an implied 
. warranty that the house should be of the 
same standard of building Sc of finish as was 
the show-house, Sc, in any event, that the 
construction should be carried out in a proper, 
efficient & workmanlike manner. It was 
contended that this was the sale of a com- 
pleted house, & that there was no such 
implied warranty : — Held : this was a pur- 
chase of a house in the course of erection. Sc 
not a purchase of a completed house, Sc pltf. 
was, therefore, entitled to rely upon the 
implied warranty. — Perry v. Sharon De- 
velopment Oo., Ltd., [1937] 4 All E. R. 390 ; 
81 Sol. Jo. 1021, C. A. 

Annotation: — Oonfd. Hoskins v. Woodham, [1938] 1 All 
E. R. 692. 

36d. Pltf. on Mar. 25, 1936, 

purchased from deft., who was developing a 
building estate, a recently completed nouse. 
In the autumn of that year he found that the 
whole of the ground floor was damp Sc com- 
plained to deft. It was found as a fact that 
the dampness was due to the fact that the 
joists to which flooring on the ground floor 
was nailed were embedded in 6 ins. of con- 
crete Sc flush with the surface thereof. 
There was thus no air-space between the 
floor Sc the concrete, but there was a sheet 
of prepared felt. The local bye-law required 
that there shall be an air-space, but a proviso 
allowed the boards to be laid directly on 
concrete or other similar dry Sc impervious 
foundation : — Held : (1) there is no implied 


PART II. SECT. 1. 


II.- 
BiTNH 


Forfeiture o /deposit .} — 

Ac Hoara v. VAMoouvra 

Board School Tuubtebs (B. 0.). 
[1927] ID.L.R. 698.— CAN. 

PART II. 8R0T. 8, SUB-SECT. 1. 
u. Jfepupnan* provision*.] — A pro- 
vision for payment on the basis of 
oost pins a percentage if the actual cost 
is more or less than the contract prioe 
is repugnant where the oontraotor has 
made an absolute covenant to do the 
work As furnish the material for a 
definite sum* — Git e. Forbbs (1991), 
if S. 0. R. 1: 69 D. L. R. 165.— -CAN. 

sb. Contract to erect house similar to 
another house.] — By a building contrast 
it was agreed that a house was to be 


erected similar to H.*a house : — Held : 
the house was to he similar to H.*s 
house in the sense that It was to have 
a general likeness In the principal 
points of materials, design, at work- 
manship. — M ats v. Romans (1998), 
STaTsTr. 217.— AUB. 

PART IL SECT. 2, SUB-SECT. 2.— a 
m. Contract with Crown — Rent of 
ptonf.}— Claimant contrac te d to con- 
struct certain public works in the 
harbour of Toronto, on a oost plus 
basis. It was (inter otto) agreed that 
the claimant would furnish the plant, 
for which he was to reosiTe as rental 
thereof a certain percentage of its 
value per annum tor a working s ea son 
of 150 days; this to be payable when 
each piece commenced operation. Sc 


to cease when determined by resp.’S 
engineer. A portion of this 
plant became looked In 
ooffer-dam constructed in 

with the works in question. It 

properly there engaged on the works, 
but it oould not be removed when its 
work was completed on aooount at the 
coffer-dam, Sc while so retained was not 
available for nee, which cond it ion of 
affairs was not due to any faun of the 
oontraotor : — Held .* said portion of 
the plant never ceased to be part of the 
rented plant under the terms of the 

contract &; was stQl retained for use on 

the works by reap.** engineer Sc the 

claimant was entitled to recover rent 

therefor.— Roohb Mnj.au Sc Soira, 
LTD. e. IL, [1980) S. a R. 90S 
D. L. R. 761 ; affo., 11999] Hr. Q. R. 
198.— CAN. 
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warranty of fitness for numan habitation 
upon a purchase of a new house from a 
builder, if the house is completed at the time 
of the contract for sale ; (2) a floor laid in 
this way did not comply with the bye-law. — 
Hoskins v. Woodham, [1038] 1 A11E. B. 692. 

36e. House reasonably fit for habitation.] 

— Miller v . Cannon Hill Estates, Ltd., 
No. 36b, ante . 

36f. Representation as to material & work- 

manship— Amounts to collateral warranty.} — 
Miller e. Cannon Hill Estates, Ltd., 
No. 36b, ants. 

Compare Sale op Land, No. 2022c, poet, 

S0g. Extent of duty — To purchaser.] — A 

builder who builds a house for sale is under no 
duty either to a future purchaser or to persons 
who come to live in the house to take care 
that it is well constructed Sc Bale. 

The principle laid down in Donoghue v. 
Stevenson, [1932] A. 0. 562, is that there can 
be no duty cast upon the vendor without 
proximate relationship, of which the main 
test is whether there is reasonable opportunity 
for examination between the time of the sale 
or the doing of the work So the use or con- 
sumption of the article by the purchaser. — 
Otto v. Bolton So Norris, [1936] 2 K. B. 
46 ; [1936] 1 All E. R. 060 ; 105 L. J. K. B. 
602 ; 164 L. T. 717 ; 52 T. L. R. 438 ; 80 
Sol. Jo. 306. 

Annotations : — Bald. Howard v. Furness Houlder Argentine 
Lines, Ltd. ft Brown, Ltd.. [19361 2 All E. R. 781 ; DranB- 
Held v. British Insulated Cables, Ltd., [193714 All E. R. 382. 

36h. To stranger to contract.] — Otto 

t7. Bolton So Norris, No. 36g, ante . 

Liability for accident to building owner 
inspecting work.] — See Negligence, No. 
287a, poet. 

37. Add. Annotation : — Refd. Neale v. Richard- 
son, [1938] 1 All E. R. 753. 

38. Add. Annotation: — Refd. Bean v. Flaxton 
R. D. C., [1929] 1 K. B. 450. 

39. Add. Annotations: — Dlstd. A.-Gh v. Denby, 
[1925] Cb. 596. Apld. Bean v. Flaxton 
R. D. C., [1929] 1 K. B. 450. 

43. Add. Annotation : — Consd. Stumbles v. Whit- 
ley (1929), 46 T. L. R. 37. 

45a. .] — Miller v. London County Council, 

No. 66a, poet. 

47. Add. Annotation : — Refd. British So Foreign 
Marine Insce. v. Gaunt, [1921] 2 A. C. 41. 


61. Add. Annotation : — Consd. United States 
Shipping Boapd v. Burrell, [1928] 2 K. B. 
739. 

55a. Construction of clause.] — (1) A building con- 
tract contained provisions under which the 
date for completion of the works was Nov. 15, 

1931. Clause 31 of the contract provided 
that “ it be lawful for the engineer if 
he shall think fit, to grant from time to time. 
So at any time or times by writing under his 
hand such extension of time for completion 
of the work So that either prospectively or 
retrospectively, So to assign such other time 
or times for completion as to him may seem 
reasonable.’ * Clause 87 provided for the 
payment of liquidated damages for delay 
at a specified rate. The contractor did not 
complete the works till July 25, 1932, So on 
Nov. 17, 1932, the engineer issued a certificate 
granting an extension of time to Feb. 7, 

1932, & certifying the amount due to the 
building owner as liquidated damages in 
respect of the period between Feb. 7 So 
July 26, 1932 : — Held : the words “ either 
prospectively or retrospectively ” did not 
confer on the engineer a right to fix the 
extension of time ex post facto when the 
work was completed. They empowered 
him to wait till the cause of delay had ceased 
to operate, So then “ retrospectively ” with 
regard to the causes of delay to assign to the 
contractor a new date to work to. The 
extension admittedly proper not having 

•been granted in time no liquidated damages 
were payable. 

(2) The contractor claimed to be paid the 
first portion of the retention money, which 
by clause 41 was to be paid on the issue of 
the certificate of completion. The building 
owner relied on clause 42, which provided 
that “ no sum or sums of money shall be 
considered to be due So owing to the con- 
tractor . . . unless the engineer shall in 
writing under his hand have certified or 
recommended the amount to be paid as such 
instalment or balance to the contractor.” 
No such certificate had been given : — Held : 
the retention money claimed must be 
either an “ instalment ” or a “ balance,” So 
a condition precedent had not been com- 
plied with, so the action was premature. — 
Miller v. London County Council (1934), 
151 L. T. 425 ; 60 T. L. R. 479. 


PART II. sACT. 2, SUB-SECT. 8. 

lb. Contract to put old houses “ in 
first class shape.”} — Held: the phrase 
mast have reference to their capacity 
for fadHny on repairs, which oouM be 
only those which their aged condition 
permitted. — House Repair ft Service 
Co., Ltd. v. Miller (1921), 64 D. L. R. 
lid l 49 O. L. R. 806,— CAN. 

sk. " Extra haul ” dr u overhaul.”}— 
The view of a contract advanced by 
resp. was that the contract phrases 
« extra haul '* ft “ overhaul ” have, by 
usage. In construction contracts, or at 
all events in railway construction con- 
tracts. a special It specific meaning ; ft 
that they signify that the length of the 
haul in respect of which the contractor 
was entitled to charge for overhaul, 
was to be ascertained by taking the 
distance, measured along the centre 
Bee of the rollway to process cfooii* 
•traction. between the projections 
first, otf toe centre of mass of earth, to 
be excavated In mrtdngj the ant, ft 
of the embankment, ft deduct- 
therefrom 800 *wt; the protection* 


being for this purpose the several 
points on the centre line nearest the 
respective centres of mass: — Held: 
the alleged usage had not been proven. 
It hadbeen established that there was 
a practice widely followed of Inserting 
in railway construction contracts a 
clause providing for the computation 
of payment for overhand aooordlng to 
the method contended tor by resp. ; 
but in the text books, engineering 
manuals ft writings by engineers pro- 


duced. there was no basis for the view 
thatthe effect of the words used in the 
present contract is, apart from such 
special stipulations, what w as c on- 
tended by resp. — G eorgia Oow ctbpo - 
mow Oo. v. PAorrxp Great Eastern 
Rt. Oo., [19891 4 D. L. R- 161 ; 

BWV. w fcT6*W*-.Wril 

B. C. R. 81.— CAM. 

sm* " Impracticable.*'] — h i con- 
tract for diamond-drilling, the dia- 
meter of the bore wee to be rednoed 
where the con ti nua tion of the original 


size became impracticable for certain 
reasons : — Held : impracticable did 
not mean physically impossible nor 
commercially unprofitable, but Im- 
practicable in the sense in whioh an 
experienced driller would understand 
that term. — A delaide On* Explora- 
tion Oo., Ltd. v. Goldfields Diamond 
Drilling Oo. (Proprietary), Ltd., 
[19321 S. A. S. R. 390.— AU6. 

PART II. SECT. S, SUB-SECT. 2.— 0. 

62 III. .1 — Where the 

architect ordered additional work, ft 
at that time it was apparent that the 
work originally contracted for could 
not be completed within the time 
fixed, but there was no application for 
extension nor intimation from the 
owner of an intentlon to enforce a 
niftim for damages for delay x—Held: 
the contract should not be construed 
so as to impose upon toe contractor 
the obligation of completing the work, 
including additions, within the time 
gSU-aitSi t». Ghorgas (1988), U 
O. L. R. 680 .— CAN. 
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66. Add. Annotation .-—Reid. United States Ship- 
ping Board v . Burrell, [1923] 2 K. B. 789. 

58a. Contraot lor supply between employer & 

third party.] — A. co. carrying on the business 
of builders A decorators entered into a con- 
tract with a corpn. for the erection of two 
lodges A a park entrance. With the assent 
of the builders, the corpn. conducted the 
negotiations with a stone firm for the supply 
of the stone which was required for the work 
& fixed the quantity So price. The contract 
between the ouilders & the corpn. provided 
that the corpn. should pay the stone firm the 
price of the stone, to be deducted from the 
contract price. Owing to delay in delivering 
the stone the builders were unable to complete 
the work until some months after the date 
fixed for completion by the contract. In an 
action by the builders against the corpn. in 
respect of the loss arising to the builders by 
reason of such delay : — Held : there was no 
implied obligation on the corpn. under the 
contract between them A the builders to 
supply the stone ; at the highest there was 
only .an obligation on them to hold the 
benefit of the contract with the stone firm 
for the builders ; A that “ business efficacy ” 
did not require that there should be implied 
an obligation on the corpn. to make good to 
the builders any loss which they might suffer 
by reason of the failure of the stone firm to 
deliver in time. Accordingly, the corpn. were 
not liable to the builders for such loss. — 
Gaze (W. H.) & Sons, Ltd. v. Pout Talbot 
Corpn. (1929), 93 J. P. 89 5 27 L. G. R. 200. 

59. Add. Annotation : — Retd. United States Ship- 
ping Board v. Durrell, [1923] 2 K. B. 739. 

65a. .1 — By a contract in writing dated 

Feb. 21, 1912, defts. agreed to build a steamer 
for, A deliver her to, pltf . on or before Feb. 28, 
1913. The contract contained the following 
exceptions clause : — “ If the steamer is not 
delivered entirely ready to the purchaser at the 
above-mentioned time, the builders hereby 
agree to pay to the purchaser for liquidated 


damages, So not by way of penalty, the sum 
of £10 sterling for each day of delay So in 
deduction of the prioe stipulated m this 
contract, being excepted only the cause of 
force majeure color strikes of workmen of the 
building yard where the vessel is being built, 
or the workshops where the machinery is 
being made, or at the works where steel 
is being manufactured for the steamer, or 
any works of any sub-oontractor.” As a 
result of the universal coal strike of 1912 the 
works from whioh defts. obtained their 
materials for other ships they were building 
got behindhand ; the ship in turn to be built 
before pltf.’s occupied the berth that was 
intended to be occupied by pltf.’s much longer 
than otherwise she should have done. So con- 
sequently pltf.’s steamer was late in being 
laid down. The steamer having been 
delivered after the contract date, pltf. 
claimed damages: — Held: (1) the general 
dislocation of the business of defts. & those 
from whom they obtained materials operating 
indirectly on the completion of pltf .’s steamer, 
by preventing the completion of the vessel 
* prior in turn, constituted a case of force 
' majeure within the exceptions clause So 
excused defts. in respect of the delay so 
caused ; (2) delay due to breakdown of 

machinery was, but delay due to bad weather 
was not, covered by the exception of force 
majeure. — M atsoukis v. Pbjestman So Go., 
[1915] 1 K. B. 681 5 84 L. J. K. B. 967 ; 
113 L. T. 48 : 13 Asp. M. L. 0. 68 5 20 Com. 
Oas. 252. 

Annotation: — Retd. Lebeaupin v. Crispin, [1920] 2 K. B. 

7 14. 

68. Add. Annotation: — Refd. Trade Indemnity 
Co. v. Workington Harbour So Dock Board, 
[1937] A. 0. 1. 

70. Add. Annotations : — Consd. Alexander v. Web- 
ber, [1922] 1 K. B. 642. Refd. Be A Debtor, 
[1927] 2 Oh. 367. 

71. Add. Annotation : — Refd. Steedman v. Frigi- 

daire Corpn., [1932] W. N. 248. 


Part III- 

78. Add. Annotation : — Refd. Neale v. Richard- 
son, [1938] 1 All E. R. 753. 

84, Add. Annotation : — Refd. Neale v. Richard- 
son, [1938] 1 All E. R. 753. 

84a. Architect as arbitrator — Refusal to Issue 

certificate.] — Pltf. contracted to build a house 
for deft., for which he was to be paid by 
instalments when a certificate was given by 
the architect. In case of disputes, the 
architect was to act as arbitrator. A dispute 
arose. So the architect nominated a person 


Certificates. 

other than himself to act as arbitrator. It 
being pointed out to him that the contract 
provided that he himself should be the 
arbitrator, he refused to arbitrate or to issue 
a certificate with regard to the final instal- 
ment. Deft, took no steps to appoint a 
new arbitrator, or to stay the present 
action: — Held : it was the duty of the 
architect, acting as arbitrator, to decide 
whether the unissued certificate ought to 
have been issued. As he had faildd to do 
this, the lack of a certificate was no bar to 


PART II. SECT. 4. 

• f. r— Material departure from 
•pecMoation. J— MoInnm v. Gray, 
[1980] 3 9.LR. 887. — CAN. 

PART III. 8RCT. 1. 

78 xxvii. .] — Dixon v. South 

Australian Railways Combs. ( 1928). 
84 O. L. R. 71. — A US. 

78 xxvSU. .] — Ths engineer *• 

certificate, required for the payment of 
works specified in the oontreot ft of 


additional work not covered by the 
oontreot but ordered by the engineer, 
is not a condition precedent to the 
right of the oonfeietor to be paid for 
work done to replaee works executed 
in virtue of the oontreot which have 
been destroyed or da maged by a n 
aot of nature. — Dufkebnb Oonstkuo- 
tion Co., Ltd. e. R., [1985] Ex. C. R. 
77.— CAN. 


84 I. * 
/tuenoetf.} — H«W 


Certifier* improperly 


the 


certifier's certificate was not a con- 
dition precedent to the right of the 
contractor to recover payment. — 
Northern Construction Co. v. R., 
[1925] 2 D. L. R. 582.— CAN. 


«q. ■ — Alteration of contract in 
many detaiie.] — Held : a final certificate 
was not a condition preoedent to the 
bringing of an action by the contractor 
for the balance due. — M oManub e. 
Gravelboubg, [1925] 1D.L.R. 995.— 
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ltf.’s right to recover the balance of money 
ue. — N eale v. Richardson, [1988] 1 All 
B. R. 763; 168 L. T. 808; 64 T. L. R. 
639; 82 Sol. Jo. 331, 0. A. 

87a. When contractor entitled to.] — A building 
contract contained a clause, numbered 30, in 
these words ; 14 The contractor shall be 

entitled . . . under certificates to be issued 
by the architect to the contractor ... to 
payment by the employer from time to time 
by instalments, when in the opinion of the 
architect actual work to the value of £1,000 
has been executed in accordance with the 
contract, at the rate of 90 per cent, of the 
value of the work so executed in the building 
Sc materials actually on the site for use on 
the works until the balance in hand amounts 
to the sum of £2,000. . . .” By clause 32, 
if any dispute should arise between the em- 
ployer, or the architect on his behalf, Sc the 
contractors as to the construction of the 
contract or as to the withholding by 
the architect of any certificate to which the 
contractors might claim to be entitled, the 
dispute was to be referred to an arbitrator. 
By another clause, No. 20, if the contractors 
should suspend the work, except in case of 
a certificate being withheld, the architect was 
empowered to give notice to the contractors 
to proceed with the work with all reasonable 
dispatch. Disregard of this notice might 
involve the contractors in serious conse- 
quences. During the progress of the work, 
after £9,000 or more had been paid by the 
employers to the contractors upon certificates 
given by the architect, the contractors 
claimed that on Mar. 11, 1929, they were 
entitled to a further substantial sum which 
had not been included in the architect’s 
certificates. The employers insisted that the 
contractors had been overpaid, Sc that no 
certificate was due to them. The contractors 
thereupon stopped work, Sc the architect 
served upon them a notice under clause 26. 


The parties then submitted to an arbitrator 
the disputes in regard to (a) the issue of 
certificates, & (b) the validity of the notice 
served by the architect under clause 26 ” of 
the contract. The arbitrator found that on 
May 11, 1929, there remained due to the 
contractors a sum of £793 17s. 10d., & awarded 
that 44 having regard to the provisions of 
clause 30 ” (which he then set out as above) 
44 the architect had up to the said 11th day 
of Mar. 1929, issued to the contractor 
certificates in rcoordance with the terms of 
the contract.” He further awarded that the 
notice given under clause 26 was properly 
given £ was valid : — Held : the arbitrator 
had erred in his construction of clause 30 
of the contract in holding that, after the 
value of work done Sc materials on the site 
had reached the sum of £1,000, it was still 
necessary that a round sum of £1,000 should 
be due to the contractors in order to entitle 
them to a certificate ; the construction of 
sect. 30 had not been expressly or specifically 
left to the arbitrator, £ his award should 
be set aside for error in law appearing upon 
the face of it. — Absalom (F. R.), I/td. v. 
Great Western (London) Garden Village 
Society, Ltd., [1933] A. 0. 692 ; 102 L. J. 
K. B. 648 ; 149 L. T. 193 ; 49 T. L. R. 360, 
H. L. 

Annotations : — Consd. Hltchlna v. British Goal Refining 
Processes, Ltd., [1030] 2 All E. R. 101. Expld. John Gill 
Contractors, Ltd. v . Bromley Trading Oo. (1036), 62 
T. L. R. 45$. 

97, Add, Annotation : — Refd. Neale v. Richard- 
son, [1938] 1 All E. R. 763. 

107. Add. Annotation : — Consd. Milestone Sc Sons, 
Ltd. v. Yates Castle Brewery, Ltd., [1938] 
2 All E. R. 439. 

126. Add. Annotation: — Retd. Neale v. Richard- 
son, [1938] 1 All E. R. 763. 

126. Add. Annotation : — Refd. Neale v. Richard- 
son, [1938] 1 All E. R. 763. 


Part IV. — Price. 

129. Add, Annotations : — Refd. Larrinaga v . Soc. T. L. R. 654 ; A.-G. of Trinidad & Tobago v. 

Franco -Americaine des Phosphates de Gordon Grant Sc Co., [1936] A. C. 632; 

Medulla (1923), 92 L. J. K. B. 466 ; Trollope Chandler Bros., Ltd. v . Boswell, [1930] 3 

(Geo.) Sc Sons v . Martyn Bros. (1934), 50 All E. R. 179. 


PART HI. SECT. 2. 

o i. .] — The progressive estimates 

provided for by a road construction 
contract under which the contractor 
was entitled to receive on certificates 
based thereon a oertain percentage of 
the value of the finished work as 
shown by said estimates : — Held t not 
to be finally binding between the 
parties bnt to be subject to revision. — 
Re Northern Cartage & Contract- 
ing Co., Ltd., [1937] 1 W. W. R. 186.— 
GAN. 

PART lU. SECT. 8, BUB-SECT. 8.— A. 

108 Iv. .}— D 'Amours e. 

Tboys-Pistolbs, [1924] 4 D. L. R. 601. 
— CAN. 

PART 11L SECT. 8, SUB-SECT. 2.— C. 

108 tt. .} — Held : as soon as a 

dispute arose Sc was notified by either 
party the architect’s certificate was 
eliminated as determining, or as part 


of the machinery for determining, the 
amount due to the contractor. — 
Piggott v. Townsend (1920), 27 8. R. 
N. S. W. 26 ; 44 N. S. W. W. N. 20.— 
AUS. 

PART IV. SECTT. 1. 

a L .] — Under a con- 

tract between a building contractor Sc 
an owner the former undertook to 

r rform oertain work In a substantial 
workmanlike manner Sc to the full , 
satisfaction of the owner, a specified 
amount of the contract price was to ba 
retained until the completion of the 
work Sc “ the balance M was to be paid 
thirty days after the completion, the 
owner was to make weekly payments 
to the contractor for labour Sc material 
paid for by the contractor during the 
I previous week : — Held: under the 
express terms of the contract, entire 
performance was a condition precedent 
to payment of the balance remaining 
unpaid to the contractor Sc that 


substantial performance was not a 
compliance with the contract enabling 
the contractor to sue. — Pas Con- 
struction Oo., Ltd. e. Olexsky, 
[1931] 1 W. W. R. 100; 1D.LR. 
843 ; 39 Man. L. R. 832.— CAN. 

• I, .] — Modern 

Construction Oo. e. Shaw, [1923] 
3D.L.B. 898 ; 3 W. W. R. 801.— CAN. 

r l. .1 — Toronto 

Radiator Manufacturing Oo. «• 
Alexander (1896), 9 Terr. L. R. 120.— 
CAN. 

st. Percentage on cost — How cat- 
dilated.]— A contract entered into 
between pltfs. Sc defts. tor the oon- 
struotion of a vessel by pltfs. for defts. 
provided that defts. were to pay 
pltfs. an agreed sum for the use of 
their plant, consisting of yard, sheds, 
machinery, etc.. Sc, in addition ten per 
cent, above the cost of ail labour Sc 
material which entered into the 
construction of the vessel;— HsW/ 
tire ten per cent, must he restricted 
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129** Work abandoned.]— Small A 

Sons, Ltd. v. Middlbsbx Beal Estates, 

lyre [1921] W. N. 245. 

182. Add. Annotation -Held. Oolley v. Overseas 
Exporters, [1921] 8 K. B. 802. 

185. Add. Annotations : — Dlstd. Eshelby v. 

Federated European Bank, Ltd., [1982] 1 
EL. B. 428. Retd. Sagar v. Bidehalgh A Son, 
Ltd., [1981] 1 Oh. 810. 

186. Add. Annotation: — Oonsd. Sagar v. Bide- 
halgh A Son, Ltd., [1981] 1 Oh. 810. 

188. Add. Annotation : — Retd. Sagar v. Bidehalgh 
A Son, Ltd., [1981] 1 Oh. 810. 


148. Add. Annotation : — Retd. Sagar v. Bidehalgh 
A Son, Ltd., [1981] 1 Oh. 810. 

148. Add. Annotation: — Retd. Trollope (Geo.) A 
Sons v. M&rtyn Bros. (1984), 60 T. L. B. 544. 

144. Annotation .—For “ [1910] ” read 44 [1919].” 

Add. Annotations : — Dlstd. Eshelby v. 

Federated European Bank, Ltd., [1982] 1 
EL. B. 428. Refo. Sagar v. Bidehalgh A Son, 
Ltd., [1981] 1 Oh. 310. 

145. Add. Annotation : — Retd. Moriarty v. Regent’s 
Garage Co., [1921] 1 K. B. 428. 

147a. .] — Small A Sons, Ltd. v. Mid- 

dlesex Beal Estates, Ltd., [1921] W. N. 
245. 


Part V. — Payment. 

171. Add. Annotation o: — Oonsd. Re Mahmoud A I National Benefit Assurance Co., Ltd. [1981] 
Ispahan!, [1921] 2 K. B. 716. Apld. Re \ , 1 Oh. 46. 


Part VI. — Alterations, Additions and Omissions. 


180a. Excavation in rock.}— A contractor 

agreed to erect a convalescent home A agreed 
( inter alia) that the conditions of contract 
contained in Bill No.l of the bills of quantities 
. should form part of the contract. These bills 
were to be deemed to have been prepared in 
accordance with the standard method of 
measurement of building works last issued by 
the Chartered Surveyors’ Institution, which 
required that, where practicable, the nature 
of the soil should be described A attention 
drawn to any existing trial holes, A that 
excavation in rook should be given separately. 
Bill No. 1 of the bills of quantities referred 
the contractor to the drawings, the block 


plan A the site to satisfy himself as to the 
local conditions A the full extent A nature of 
the operations. The bills of quantities con- 
tained no separate item for excavation in 
rock. The existence of rock upon the site 
was known to the architect. It was not, 
however, shown upon any of the plans nor 
referred to in the bills of quantities : — Held : 
in the circumstances, the contractor was 
entitled to treat the excavation in rock as an 
extra, A to be paid the extra cost of the 
excavation plus a fair profit. — Bryant A 
Son, Ltd. v. Birmingham Hospital Satur- 
day Fund, [1938] 1 All E. B. 603. 


to labour ft material supplied by 
pltto. ft should not be extended to 
include engines, tanks, ft other articles 
which were provided by delta, ft with 
the supplying of which pltto. had 
nothing to do. — B obhnxr e. Baokman 
(1099), 66 N. 8. R. 896.— CAN. 

PART IV. 8E0T. 2. 

186 i. General rule.] — Fisher e. Cox 
8. R. 990 ; 67 D. L. R. 

186 ii. .] — La Croix Brothers 

ft Co. v. Cook (Bask), [19961 4 D. L. R. 
747 ; [19961 8 W. W. R. 886.— CAN. 

186 It. .1 — Webster v. MoIn- 

TOSH (Bask.). [1997] 8 D. L. R. 116; 
[1997 ) 9 W. W. R. 888.— CAN. 

186 v. .1— Evans e. Draper 

h (p. 867) I, — r 

SraiRS. Ltd. e. Petersen, [1994] 
8. a 498.— SOOT. 

141 iV A — — . 1 — LV ALL 

g^OLARX, [1988] 9 D. L. R. 787.— 

146 til. .)— Williams v. 

Stewart ft Oamsmn.Ltd* [1993] 
4 D. L. R. 866, IW.V.H 1094.- 
GAN. 

146 I. Work oo mpl s l s d a fter jMs 
specified— Waiver.) — Dumont Con- 


struction Co. v. Thorold, [1990] 4 
D. L. R. 139.— CAN. 

si. How calculated .] — The amount to 
which a contractor is entitled on a 
quantum meruit Is the value of the work 
from the point of view of the value of 
the services rendered by him, not the 
benefit to the person for whom the 
work Is done. Meaning of ** cost ” 
discussed. — Jamieson Construction 
Co., Ltd. v . Laoombb ft North 
WrbtBRN Ry., [19261 2 D. L. R. 668 ; 
[1926] 1W.W.L 628 ; 22 Alta. L. R. 
165.— CAN. 

ba. Illegal contract .) — Where in the 
oarrying out of an illegal building con- 
tract the contractor** work ft materials 
have been Incorporated into a building 
he caxmot recover on a quantum rnerult 
based on datts.* retention of the 
premises, rinse the latter is unable to 
exercise an option to return the 
materials. In order to r ec o ver upon a 
quantum meruit there must be some 
evidence of a fresh oontract to pay for 
work done. — F arrxxl e. Sawttpxi 
" * J>* b. R. 289 ; 8 

^ R. iR§ • —CAN . 

PART V. 

g (p. 878) I. Asce rtained by in- 

tention of parties.}— Hanson e . Parks, 
[1996] 8 ILL* R. 1108.— CAN. 

r L* — — — ,y — Hetdf to make 

the 20 per cent, retained by the owner 

24 


a valid security for oompletion of the 
work, the architect in certifying 80 per 
cent, due should base his estimate 
on the proportion that the value of 
the work done bore to the cost of 
the entire undertaking.— Hopoood v . 
Fbbnsb (1921), 62 D. L. R. 410 ; 69 
S. a R. 634.— CAN. 

b (p. 874) L Owner giving 

promissory notes in default of cask — 
Notes discounted with bank ft interest 
paid.) — Smith v. McCutcheon, [1992] 
1W. W. a 808 i 67 D. L. ft. 664; 
31 Mu. L. a 418.— CAN. 

sb. Under cost plus percentage agree- 
ment — Pan of material supplied by 
owner — Right of contractor to percentage 


—CAN. 

PART VI. SECT. 1. 

f I. Materials encountered in 

excavation .) — On a contract for dam 
construction the contractor was held 
unable to recover extra for hardpan 
exoavation, since the material was 
earth within the contract ; nor could 
he recover for rock excavation, or for 
remote ft unjustified extras.— B issop 
(W. I.), Ltd. v. Jambs Macqlarbn ft 
Oo., [1987] 9 D. L. R. 625 ; 7 F. L. J . 
(Can.) 19.— CAN. 




VoL TO.— Boildiag Contracts. Cawa 198— 280*. 


195* Add. Annotation: — Refd. Trollope (Geo.) ft 
Song v. Martyn Bros. <1934), 50 T. L. R. 
544. 

199. Add. Annotations : — Consd. Diamantidi v. 
Groevenor Securities. Ltd. ft Guildhall Trust, 
Ltd., [1937] 1 All B. R. 703. Retd. Trade 
Indemnity Co. v. Workington Harbour A 
Dock Board, [1936] 1 All E. R. 454. 

200. Add. Annotation: — Retd. Trade Indemnity 


Co. v. Workington Harbour A Dock Board. 
[1936] 1 All B. R. 454. 

202. Add. Annotation : — Retd. Trade Indemnity 
Co. v. Workington Harbour A Dock Board, 
[1936] 1 All B. R. 454. 

211. Add. Annotation : — Consd. Neale v. Richard- 
son, [1988] 1 All B. R. 753. 

215. Add. Annotation: — Retd. Wisbech R. C. v. 
Ward, [1927] 2 K. B. 556. 


Part VII. — Maintenance and Defect Clauses. 

222. Add. Annotation : — Consd. Murphy v. Hurly, [1922] 1 A. O. 869. 


Part VIII. — Breach of the Contract. 


225a. Approval ot council's surveyor A Inspector- 
Subsequent discovery ot breach ot contract — 
Whether approval conclusive.] — Defts. agreed 
to build for pltfs. a number of houses in 


accordance with certain plans A specifica- 
tions, the work to be carried out to the 
satisfaction of the surveyor A the sanitary 
inspector of the urban district council. 


PART VI. SECT, a, SUB-SECT. 1. 

180 L Written contract — Evidence to 
vary inadmissible .] — Karsqaabd v. 
BAILBY, [1031] 1 D. L. R. 85.— CAN. 

•d. Prices for extras agreed on.] — 
Blais v. Paradis. [1933] 8. C. R. 452; 
[1933] 4 D. L. R. 814.— CAN. 

■f. Contract with municipality — Com • 
pulsory employment of labour. 3 — A 
municipality which compels a con- 
tractor to employ labour from men on 
pnbllo relief, thereby increasing his 
costs* is liable in damages for the varia- 
tion in the contract. — Cherico v. Sud- 
bury, [19371 2 D. L. R. 92.— CAN. 

PART VI. SECT. 2, SUB-SECT. a. 

195 II. .] — Where a con- 

tractor chooses to adopt a more 
expensive method of carrying out bis 
contract than the contract properly 
interpreted calls for the loss is his own. 
— Georgia Construction Co. v. 
Pacific Great Eaotton Ry. Co, 
(B. OA [19291 1 D. L. R. 77 : J1928) 
3 W. W. R. 466; on appeal, [1929] 4 
D. L. R. 161 ; 8. C. R. 63Ch— CAN. 

e (p. 380) 1. .1 — A oontraot 

for the execution of road making works 
for a municipal council provided that 
no extra works done by the contractor 
would be paid for unless there were an 
order In wilting 3c a certificate of the 
engineer In respect of them. Pltf. 
alleged that certain extra works were 
in fact done at the oral request of the 
engineer 3c with his knowledge* 3C that 
oertaln of the extra works were actually 
paid for by progress payments on the 
work completed, that deft, stood by ft 
took the benefit ot the extra works, ft 
that he thereby had been induced to 
believe that deft, would not require 
written orders, ft had acted to his 
detriment In the belief so lnduoed : — 
Held .* even if these allegations were 
proved, they did not establish either 
waiver or estoppel. — Bysouth e. Sams 
or Blackburn 1 ft Mitcham (No. 2), 
[1928] V. L. R. 562; [1928] Argus 
L. R. 387.— AUS. 

se» Entire contract.] — Pltf. contracted 
to p er f o rm the whole of the works 
required In ft about the construction 
ot a oonorete retaining wall for deft, 
for a fixed price according to a oertaln 
plan A specification. The contract 
provided that the specification should 
form ft be construed as forming post 
of the agreement. It also required 
plt f to build the wall in a certain 
portion. TMs involved removing a 
sand bank. The plan showed a bank 


6 ft. in width. Pltf. 

ted that the bank was 12 ft. in 

width, ft he brought an action on the 
common oounts for the work ft labour 
done in removing the extra 6 ft. : — 
Held: the contract was an entire 
contract to build the wall for a fixed 

S rioe & that Inasmuch as the spooifloa- 
lon was, ft the plan was pot* expressly 
incorporated in the contract, pttf/s 
obligation to complete the works for 
the agreed price wa# not affected by 
the alleged understatement in the plan, 
ft therefore he was not entitled to 
recover payment for extra work 
occasioned thereby. — Walker v. 

Randwiok Municipality Council 
(1930), 30 S. R. N. S. W. 84; 47 
N. S. W. W. N. 20.— AUS. 

ss. Alternative methods of carrying 
out contract .] — Where there are equiva- 
lent methods for carrying out the oon- 
traot no extras caused by the adoption 
of one may be recovered without a 
new agreement. — Q uebec v. Dumont, 
[1936] 1 D. L. R. 446.— CAN. 

PART VI. SECT. 8, SUB-SECT. 1. 

gi. No estimate given.] — Price 

v. Swift Canadian Co., Ltd. (1932), 

4 M. P. R. 543.— CAN. 

PART VL SECT. 8, SUB-SECT. 2. 
216 i. Right of contractor to abandon 
contract. Y-. The contract in question 
was for the construction of an Ice Pier 
at Barrington Passage, N. 8. The 
specification (inter alia ) provided that 
the foundations for the crib “ must be 
excavated by means of a dredge to the 
rook ft cleared off by a diver.** This 
the contractor found more difficult 
than he anticipated, ft he told the , 
District Engineer that the excavation 
by dredge was impossible of perform- 
ance. Thereupon the District En- 
verbally relieved him of the 
_ g, the foundation area for crib 
to do levelled off with bags of con- 
crete, etc., but refused to put the 
instructions la writing. The con- 
tractor would not carry on, ft the 
work was taken out of his hands for 
delay in execution of the contract. 
Hence the present action for damages 
alleged to have been suffered : — Had : 
If a party by his oontraot charges him- 
self with an obligation possible to be 
performed he most make good, unices 
the performance becomes impossible 
In taw or In fact, or by the conduct 
of the other party. If what is agreed 
fa possible ft lawful. It must be done. 
The changes In the work under the 
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contract made by the Dfatriot En- 
gineer in this case ware not matters 
of detail, but, from an engineering 
standpoint, were fundamental changes 
which could only be authorised by the 
Chief Engineer.— Boone v. E, [19831 
Ex. O. R. 38 ; revsd. [1934] 3D.L.R. 
161 ; 8. O. R. 467.— CAN. 

PART VII. 

r 1. Defect due to unsuitability 

of subject-matter of contract — Method of 
repair.}— Held : the obligation of the 
contractor was not affected by the 
alleged fact that the material was not 
suitable to the climatic conditions. 
If a method of repair as satisfactory 
but less expensive than that called 
for by the oontraot could be secured 
by the owner, he should be hound to 
accept it. — Blomb v. Rboina (City), 
[19201 1 W. W. R. 811 ; 60 D. L, R. 
98; 13 Alta. L. R. 94.— CAN. 

■d. Liability of contractor for defects — 
Materials supplied by contractor .] — 
Webster v. McIntosh (Saak), [1927] 
“ “ L. R. 115 ; [1927] 2W.W.R. 


a d l 

838.— CAN, 

222 i. Notice 


to remedy defects— 


Failure to comply with — lAabUtty oj 
contractor .}-- Where a contractor was 
notified of defects by the owner ft 
wrongly Insisted that they were trifling 
ft could be fixed up at alight expense, 
but the owner refused to accept repairs 
of that sort ft employed a carpenter to 
do the necessary work:— Held.* the 
contractor had all the notice ft oppor- 
roperly which he 
— if the oon< 


wuuauwr uau nu wi 

tunity to repair nr 
could have claimed. 


tract hadex preisi y grorided for such 


notice. — W ebster* _ 
fisari 3 D. L. R. 
W. W. R. 838. — CAN 


116 ; [1927] 




PART Via MC0T. 1. 

k 1. Different contractors for 

building db Joiner work.}— A builder 
contracted to carry out the buildJtogft 
plastering work in connection with the 
erection of a house, ft another con- 
tractor undertook te carry out tee 
joiner work. The builder finished his 
work, ft the owner aooepted possession 
of the house ft paid two in stal m ents 
of the account. Afterwards the out- 
side walls began to mack, ft it was dis- 
covered that the walls were off the 
plumb. In an action by the builder 
ter the balance of his account, the 
owner tverred that the defect in the 
walls was occasioned by the, use. of 
faulty materials in the oonsteuetion 
of the concrete floors by the builder. 



0mm 285ft— 230b. English AND Empire DIGEST SUPPLEMENT. 


The houses were completed to the satis- 
faction of the surveyor A the inspector, A 
pltfs. sold them at a profit. In fact the 
express agreement to cement A the implied 
agreement to do the work properly had oeen 
broken, A on complaint by the purchasers 
pltfs. carried out repairs to put the houses in 
a habitable state, & they sued defts. for the 
cost of the repairs. Defts. contended that 
they were under no liability as the surveyor 
A the inspector had approved of the work, 
that pltfs., having sold the houses at a profit, 
had suffered no damage, A that, as the repairs 
were only an act of generosity, pltfs. could not 
recover the cost : — Held : there being in the 
contract no statement that the approval 
of the surveyor A the inspector was to be 
final A conclusive, their approval was only 
a superadded protection, A pltfs. were 
entitled to recover the difference between the 
value of the houses as they ought to have 
been when completed A their value in fact. 
— Newton Abbot Development Co., Ltd. 
v. Stockman Bros. (1031), 47 T. L. R. 616. 

826b. Liability for defects limited to defects dis- 
covered within five years — Discovery within 
five years — Effect on subsequent discoveries.] 
— A district council employed contractors to 
make a road, the contract containing the 
following clause : “ Should it at any time 
subsequent to the termination of the period of 
maintenance up to but not exceeding a period 
of five years from the date of the completion 
of the works be discovered that the terms of 
this specification have been violated by the 
• execution of bad, insufficient or inaccurate 
work the council shall be at liberty to make 
such work A to recover the cost thereof 
the contractor . . .” : — Held : the 
council could recover only for the defects 
discovered within the five years to the actual 
extent of that discovery, A such discovery 
did not entitle the council to recover for 
defeots thereafter discovered. — Marsden 
Urban District Council v . Sharp (1931), 
48 T. L. R. 23, O. A. 

230a. Excess of cost of completion over con- 

tract prioe.1 — By a contract in writing 
dated May 12, 1916, deft, agreed to build 
for pltf. a house, subject to the conditions 
set forth in the schedule thereto, for the sum 
of £1,900. The conditions provided (inter 
alia) that deft, should begin the works im- 


mediately after possession of the site was 
ven to him, A should regularly proceed with 
complete the same within six months after 
the date of the plans being passed by the local 
authority, A that if deft, should suspend 
the works or should not proceed with them 
with due diligence, pltf. by his architect 
should have power to give notice to deft, 
requiring him to proceed, A on failure of deft, 
to comply with such notice for thirty days 
pltf. should be entitled to enter upon A take 
possession of the works A site A employ any 
other person to complete the works. On 
July 10, 1916, the plans were duly passed. 
On July 14, 1916, an order was made by the 
Minister of Munitions under the powers of the 
Defence of the Realm (Consolidation) Regu- 
lations, 1914, which provided that on A after 
July 20, 1916, no person should without 
licence from the Minister of Munitions com- 
mence or carry on any building or con- 
struction work. On July 21 deft, applied 
for a licence to proceed, A continued to work 
fairly well until Aug. 12, when he ceased to 
* proceed with due diligence with the deliberate 
. intention, as the ct. held, of ensuring that 
the licence should be refused A that he should 
thereby be enabled to put an end to the 
contract. On Sept. 9 pltf.’s architect gave 
him thirty days’ notice to proceed with the 
works. On Sept. 30, before the expiration 
of the notice, the Minister of Munitions 
refused to grant the licence to proceed. 
In an action bypltf. for damages for breach 
of contract : — Held : deft, could not take 
advantage of the intervention of the Minister 
of Munitions, which was brought about 
by his own act, A the proper measure of 
damages was what it cost pltf. to complete 
the house substantially as it was originally 
intended & in a reasonable manner at the 
earliest moment he was allowed to proceed 
with the work, less any amount that would 
have been due A payable to deft, by pltf., 
had deft, completed the house to the roofing- 
in at the time agreed by the terms of his 
contract. — Merten s v. Home Freeholds 
Oo., [1921] 2 K. B. 626 ; 90 L. J. K. B. 707 ; 
125 L. T. 366, O. A. 

230b. House Improperly built — Difference 

between value in fact A proper value.] — 

Newton Abbot Development Oo., Ltd. v. 
Stockman Bros., No. 225a, ante. 



The builder averred that the damage 
to the walla was oauied by the use of 
unseasoned timber In the construction 
of the roof by the other contractor. 
Neither of these averments was 
established at the proof, but either of 
them might have Deem the oause of 
the cracking of tlw walls : — Held : 
breaoh of contract had not been 
established against pursuer, 6c he was 
entitled to decree for the balance of 
the oontraot prloe. — Oarruthers r. 
MacGregor. [1987] S. a 816.— SCOT. 

sf • Deposit of funds as security for 
due consurmMm — Default by employer — 
Return of bonds, 1 — Canadian Terminal 
System, Ltd. e. Kingston Corpn., 
[1986] sL O. R. 106 ; [1935] 4D.L.R. 
US.— CAN. 


PART VIII. SECT. 8, SOB-SECT. 1. 

a (p. 388) 1. Where a 

builder prepares plans A specifications 
for work that ho constructs, there is 
no rule of law that he thereby assumes 
the responsibility of an architect A 
is under the same liability. It is a 


question of fact whether in the cir- 
cumstances of each particular case a 
necessary inference arises that the 
builder represented that he was com- 
petent to fulfil the full duties of an 
architect. — S tein v . Anderson, [1937] 
N. Z. L. R. 491 ; 13 N. Z. L. J. 179.— 
N.Z. 


r (p. 389) 1. .}— 

Where no time had been set for the 
completion of a roof, which deft, 
agreed to build on pltf.’s hotel, A at 
the expiration of a reasonable time the 
contractor left it unfinished, A the 
owner agreed to the oontraotor under- 
taking to complete it within a further 
period : — Held: the oontraotor was 
not liable in damages where, within 
that period, the unfinished oonditdon 
of the roof resulted In its destruction 
by a storm A oonsequentual damage by 
rain to the hotel. — D umont ». Landry 
[ imi 


b (p. 389) i. .)— Dob A 

Roman Catholic Episcopal Corpn. 
op Diocese op London, in Ontario 
v. Canadian Surety Co., Blonde v . 


Doe, [1037] S. C. R. 1 ; 1 D. L. R. 
145.— CAN. 

e (p. 389) I. Right to general 

damages'— Not where no evidence of 
loss beyond specific damage .] — Evans e. 
Draper (Sask.), [19271 4 D. L. R. 
1079 ; (1927) 3 W.W.R. 507.— CAN. 

h (p. 390) 1. Cost of alteration.] 

— Where a building as constructed does 
not comply in respect to the Quality 
of the work or material with that 
called for by the oontraot the measure 
of damages is the cost of snob altera- 
tions or repairs as are necessary to 
bring about compliance with the oon- 
traot.— Pearson -Burleigh, Ltd. v. 
Pioneer Grain Co., Lid.. [1933] 1 
W. W. R. 179; 1 D. L. R. 714; 41 
Man. L. R. 65.— CAN. 

PART VIII. SECT. 2, SUB-SECT. S. 
b L Failure to fumieh plan.)— Held : 

g flood of i 


delay A loss from spring t 
were not attributable to delay in fur- 
nishing plan. 5c therefore employer 
was not liable. — C reelman v. Cana- 
dian Pacific Railway. [19321 4 
D. L. R. 798.— CAN. 
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VoL VIL— Bonding Contracts. Cases 888—888, 


288* Add. Annotation: — Retd. Widnes Foundry 
(1025), Ltd. v . Cellulose Acetate Silk Co. 
(1031), 47 T. L. R. 481. 

248. Add. Annotations: — Refd. Widnes Foundry 
(1025), Ltd. v . Cellulose Acetate Silk Co., 
Ltd. (1031), 47 T. L. R. 373 ; Pearl Assur- 
ance Co. v . South Africa Union Government, 
[1034] A. C. 570. 

262. Add. Annotation : — Apld. Sagar v. Ridehalgh 
& Son, Ltd., [1031] 1 Oh. 310. 

268* Add. Annotation : — Refd, Sagar v. Ridehalgh 
& Son, Ltd., [1031] 1 Oh. 310. 

265a. .] — A bill will not lie to compel the 

performance of an agreement to build an 


house. — Bbrxhgton v. Aynesly (1788), 2 
Bro. C. C. 341 s 2 Diok. 602 ; 21 B. R. 440. 

273a. — Non-compliance with building regula- 
tions.] — Deft, agreed to erect a house accord* 
ing to a plan to be approved by pltfs., A 
according to the regulations of Metropolitan 
Building Acts. Pltfs. approved a plan, but 
it was objected to by the Board of Works : — 
Held : deft, must specifically perform his 
contract, subject to tne plan being modified 
to conform with the regulations of the Board 
of Works. — Oubitt v. Smith (1864), 11 
L. T. 298 ; 28 J. P. 820 $ 10 Jur. N. S. 1123. 

Annotation: — Held. Wolverhampton Corpn. r. Emmons, 
[1001] 1 K. B. 515. 


Part IX. — Excuses for Non-Performance. 


279. Add. Annotations: — Refd. Larrinaga v. Soc. 
Franco- Americaine des Phosphates de Medulla 
(1923), 92 L. J. K. B. 455 ; Trollope (Geo.) & 
Sons v. Martyn Bros. (1934), 50 T. L. R. 544 ; 
A.-G. of Trinidad & Tobago v. Gordon Grant 
& Co., [1935] A. C. 532 ; Chandler Bros., 
Ltd. v. Boswell, [1936] 3 All E. R. 179. 

282. Add. Annotations : — As to (2) Refd. Mertens 
t>. Home Freeholds Co., [1921] 2 K. B. 626 ; 
Dominion Coal Co. v. Maskinonge S.S. Co., 
[1922] 2 K. B. 132 ; Larrinaga v. Soc. Franco- 
Americaine des Phosphates de Medulla (1923), 
92 L. J. K. B. 465 ; Cantiere Navale Triestina 
17. Handelsvertretung der Russe Soz. Fod. 
Naphtha Export (1925), 94 L. J. K. B. 679; 
Kursell t;. Timber Operators & Contractors, 
[1927] 1 K. B. 298 ; The Penelope, [1928] 
P. 180 ; Hyman v. Hyman, Hughes v 
Hughes, [1929] P. 1 ; May v. May (1929), 
98 L. J. K. B. 770 ; Walton Harvey, Ltd. v. 
Walker & Homfrays, Ltd., [1931] 1 Ch. 274 ; 
Bell v. Lever Bros., Ltd. (1931), 146 L. T. 
268. 

285a. Brought about by contractor’s 

own act.] — Mertens v. Home Freeholds 
Co., No. 230a, ante. 

287a. Indemnity Act, 1920 (c. 48) — “ Direct 


& particular Interference with business 99 — 
What is.] — The claimant whose business was 
that of a steam -trawler owner had a contract 
with a firm of trawler builders to build for 
him a number of trawlers. Before the 
builders had commenced to build the trawlers 
so contracted for the Admiralty issued an 
order to them under Reg. 8a of the Defence 
of the Realm Regulations, directing them not 
to proceed with any work on vessels for 
private owners, but to work for the Admiralty 
instead. At the time of making that Order 
the Admiralty had full knowledge of the 
existence of the claimant’s'contraci with the 
builders. By reason of the order he suffered 
substantial loss. On a claim being made for 
compensation under Indemnity Act, 1920 
(c. 48), s. 2 (1) (b) & Sched., Part II. Held : 
the Admiralty '8 knowledge of the contract 
was wholly immaterial, & in so far as the order 
interfered with claimant’s business it was 
only a secondary & indirect interference, 
with the result that claimant was not entitled 
to compensation. — Black v. Admiralty 
Oomrs., [1924] 1 K. B. 661 ; 93 L. J. K. B. 
341 ; 130 L. T. 711 ; 40 T. L. R. 310 ; 08 
Sol. Jo. 800, 0. A. 

Annotation : — Refd. Brocklebank, Ltd. v. It., [1925] 1 K. B. 


Part X. — Forfeiture. 

298. Add. Annotation : — Refd. United States Shipping Board t7. Durrell, [1923] 2 K. B. 739. 


PART VIII. SECT. 3, SUB-SECT. 1. 

243 1. Deduction of value of in- 

completed work with fifty per cent, 
thereon — Penalty ,] — MacDonald v . 
North West Biscuit Co., [1924] 1 
D. L. R. 987 ; 1W.W.R. 795.— CAN. 

PART VI1L SECT. 3, SUB-SECT. 2. 

tf. Owner taking possession before 
completion.) — Cassidy (A. W.) &Oo. v , 
Hicks (Saak.), [1929] 2D.L.R. 853.— 
CAN. 

PART IX. SECT. 1. 

r l .} — A contractor who entered 

Into a contract with a municipality tor 
the construction of a sewer system Is 
bound to do the work necessary to 
shore up the sides of the trenches when 
he is met with a oondltlon ot the soil 
generally known as . quicksand : & 
tha t fact Is not a sufficient cause which 
would justify the ot. to set aside the 


contract on the ground that Its per- 
formance is impossible. Even if the 
contract provides that the work will 
be performed under the supervision 
of the city engineer, the contractor 
cannot complain of tne fact that the 
engineers had not given him any 
instructions or advice as to the way 
the trenches should be cribbed, as he 
was at liberty to do such work in his 
own way without the permission of 
the engineer as long as the latter was 
not making any formal objection. — 
Rivet v. La Corporation du Vxllagr 
dr St. -Joseph, [1932] S. C. R. 1. — 
CAN. 


PART IX. SECT. 8. 
sg. Supply of defective materials .) — 
In an action wherein the contractor 
sued to reoover the balance of the 
contract prioe unpaid under a con- 
tract to anil an oil well. & the owner 
pleaded that the oontraot had not been 

27 


completed, it was found that the con- 
tractor had carried out the contract 
except with respect to bailing the well. 
Sc that he was prevented from doing 
so because the casing pipe supplied by 
the owner was too light Sc had col- 
lapsed : — Held : therefore, the ease 
was one coming under the principle 
that where under the terms of a 
building contract mutual obligations 
are imposed on both parties with 
respect to carrying out the contract. Sc 
as a result of the failure ot the owner to 
fulfil his obligations the contractor 
is unable to finish the work com- 
pletely, the fact that the work was not 
fully completed does not disentitle the 
contractor to recover the full contract 
price.— Union Drillino Sc Develop- 
ment Oo., Capital Oil Sc 


Natural Gas Oo., Ltd., _ 

W. W. R. 786: affd.AlMl} 12 D. L. R. 

851 1W .W.S. 508 ; ajfd., [If 

D.L.R.656.— CAN. 


[1931] 1 
“ D. L. R. 
[ 1981 ] 8 
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Part XI. — Materials. 


812. Add. Annotation :—Aa to (1) Apld. Be Blyth 
Shipbuilding do Dry Docks Oo. Forster v. 
Blyth Shipbuilding do Dry Docks Oo., [1926] 
Oh. 494. 

816. Add. Annotation: — Retd. Be Blyth Ship- 
building do Dry Docks Co., Forster v. Blyth 
Ship biding k Dry Dooks Oo., [1926] Oh. 
494. 

818. Add. Annotation Apld. Be Blyth Ship- 
building do Dry Docks Oo., Forster v. Blyth 
Shipbuilding A Dry Docks Oo., [1926] Oh. 
494. 

819. Add. Annotation Dlstd. Be Blyth Ship- 
building do Dry Docks Oo., Forster v. Blyth 
Shipbuilding k Dry Docks Oo., [1926] Oh. 
494. 

8192. — .] — A shipbuilding contract pro- 

vided for payment of the price of the vessel 
by instalments, the first to be paid on the 
signing of the contract, the next when the 
keel was laid, do others at various stages in 

J the progress of the ship’s construction. She 
was to be constructed under the inspection 
of the purchasers 1 surveyor, to whose 
approval the quality of the material used do 
the workmanship were to be svbject. Clause 6 
provided that from do after payment by the 
purchasers to the builders of the first instal- 
ment on account of the price the vessel do all 
materials do things appropriated for her 
* should thenceforth, subject to the lien of 
the builders for unpaid purchase-money in- 
cluding extras, become do remain the absolute 


ty of the purchasers. After the firs 
ots of the purchase-money had bee 


a receiver was appointed in an action com 
menced by debenture-holders of the ship 
building co. for enforcing their security 
Held : certain worked material lying in th 
yard ready to be incorporated into the hu 
of the vessel do approved by the purchasers 
surveyor, had not been “ appropriated fo 
her ” within the above clause so as to become 
the property of the purchasers. — Be Blyte 
Shipbuilding do Dry Docks Oo., Forstee 
v. Blyth Shipbuilding do Dry Docks Oo. 


[1926] Oh. 494; 95 L. J. Oh. 350; 13 
L. T. 643, 0. A. 


Annotation * : — Raid. Behnke «. Bede Shipping Oo., (1027 
1 LB. 649 ; Cammed, Laird Sc Oo. v. Maagan— e Bronx 
Sc Brass Oo.. [1984] A 0. 402. 


328a. Erection of temporary building for specie 
. purpose — Agreement for return of materials. 
— Pltf. agreed with deft., who was mayo 
of H., to erect the hustings for the electioz 
for the borough of H., as before with altera- 
tions, for £19 10*. by receiving the wood bac’ 
again. After the election was ended, the 
mob carried the wood of the hustings away 
In assumpsit for not returning the wood 
Held : deft, was bound to return the wood 
by putting the hustings safely into the 
possession of pltf. — Fuller v. Pattrice 
(1849), 18 L. J. Q. B. 236 ; 13 L. T. O. S 
185; 13Jur. 561. 


Part XII. — Assignment and Devolution of Rights and 

Liabilities. 


340. Add. Annotation: — Consd. Earle v. Hems- 
worth R. D. 0. (1928), 140 L. T. 69. 

341. Add. Annotations: — As to (1) Consd. Be 
National Benefit Assoe., [1924] 2 Oh. 839; 
As to (2) Refd. Be Fenton, Em p. Fenton 
Textile Assocn. (1930), 99 L. J. Ch. 358. 
As to (8) Apld. Be City Life Assce., [1926] Oh. 
191. As to (4) Consd. Be National Benefit 
Assoe., [1924] 2 Oh. 839. 

842. Add. Annotation : — Held. Jones v. Oceanic 
sUaim Navigation Oo., [1924] 2 K. B. 730. 

042a. — -Pltfs. claimed £1,000 being retention 
> moneys due from defts. to a firm of oon- . 
tractors. Pltfs. claimed under an assign- 
ment dated Apr. 7, 1924. On Nov. 21, 1922, 
defts. entered into a building contract for a 
lump sum with S., the contractors, for the 
oonat^aetiob of a number of cottages under 
a housing scheme. The contract provided 
tor interim payments, but no money was to 
become payable to the contractors exoept on 
the architect** certificate in writing, do 
certificates were to be issued when work to 


the value of £1,000 had been executed do 
thereafter at monthly intervals as certiflec 
by the architect in writing. He was tc 
certify the amount from time to time payable 
to the contractors under the contract. The 
amount to be certified by the architect oz 
his first do monthly certificates as due to the 
contractors was to be at the rate of 90 pex 
cent, of the value of the work, includin' 
extras. The balance of 10 per cent, of the 
value of the work was to be retained unti 
the sum so retained, called a retention fund 
should amount to £2,472 after which the con- 
tractors were to be paid monthly to the ful 
value of the work done do the zqateriale 
supplied. The retention fund was to be 
deposited in a bank until the final adjust- 
ment of accounts. The contract was varier 
by consent, do in the events which happenec 
the retention fund amounted to £1,000 af 
the beginning of 1924. This was never 
deposited at the bank do re m ai ne d a merely 
notional fund, but both parties treated it as 
a separate sum capable of being earmarked 


PART XL SECT. % SUB-SCOT, 1. 
a I. .J— An unpaid trafidtt 'm 


Oft 


rtm i rti qpi— »N. P* A GkDRUiB 

kgUMMA <1927). LL.B.6 Ran. 87.— 
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It wai included without distinction in the 
architect's final certificate for £1,848 10s. 2d. 
on Jan. 28, 1927. Meanwhile pltfs., who 
were supplying cement to the contractors, 
found that the latter were getting into arrears 
with their payments A to obtain further 
credit the contractors, being then indebted 
to pltfs. in the sum of £671 on Apr. 7, 1924, 
assigned to them the retention fund by a 
document dated Apr. 7, 1924, in the following 
terms x “ In part reduction of the amount 
now, or to be, owing from us to you for goods 
supplied by you, we hereby assign to you all 
moneys now or hereafter to become due to 
us from the Hemsworth R. D. 0. for retention 
moneys in respect of the G. housing scheme, 
A for which your receipt shall be a sufficient 
discharge. It is understood that we are only 
to be credited with the amount actually paid 
to you under this assignment as A when the 
same is received by you.” Due notice of 
that assignment was given by pltfs. to defts. 
on the following day. This was acknowledged 
by defts. on May 26, 1924. By that time the 
contractors had issued a number of debentures 
to the M. A 0. Bank. These debentures were 
dated at various periods from Feb. 1, 1900, 
to Feb. 2, 1924, A they charged the under- 
taking A property, both present A future, 
of the contractors, the charge being a specific 
charge on their freehold A leasehold property, 
machinery, goodwill, A uncalled capital A 
a floating charge on all the co.’s other assets, 
subject to a proviso that the contractors 
were not to be at liberty to create any mtge. 
or charge on any of the assets in priority to 
the debentures. A receiver for the debenture 
holders was appointed in Oct. 1924, A he 
duly entered into possession. Seven days 
after the appointment of the receiver a 
resolution was passed for the voluntary 
winding-up of the oo. The receiver refused 
to recognise the right of pltfs. to payment 
under their assignment in priority to the 
debenture holders, A on the architect's 
certificate being given in Jan. 1927, defts. 
declined to interplead A paid the retention 
moneys to the receiver for the debenture 
holders: — Held : the assignment in question 
was a good legal assignment A pltfs. were 
entitled to sue on it. The retention fund in 
this case arose out of an existing contract, 
A although it did not become payable until a 
date later than that of the assignment, it was 
a debt or other legal thing in action which 
could be assigned. The assignment was 
within Jud. Act, 1878, s. 25, & Daw of Pro- 
perty Act, 1925 (c. 20), s. 186. It could be 


sued on by the assignee without joining the 
assignor as a party. Pltfs. were therefore 
entitled to recover on the assignment. — 
Earle (G. A T.) (1925), I/ra>. v. Hemsworth 
Rural District Council (1928), 140 L. T. 
69; 44 T. L. R. 768, 0. A. 

844. Add* Annotations: — Retd. Cottage Club 
Estates e. Woodside Estate Co. (Amersham) 
(1927), 97 L. J. K. B. 72; Be Wait, [1927] 1 
Oh, 606 ; Earle e. Hemsworth R. D. 0. (1928), 
140 L. T. 69 : Williams v. Atlantic Assurance 
Co. (1982), 87 Com. Cas. 804. 

845. Add. Annotations : — Refd. Lawrence c. Hayes, 
[1927] 2 E. B. Ill; Earle e. Hemsworth 
R. D. 0. (1928), 44 T. L. R. 605. 

845a. Effeot of — On oontr&otor’s rights under- 
arbltratlon clause.] — Building contractors as- 
signed to a bank all money due A to be- 
come due to them under a building contract, 
which contained an arbn. clause, A the proper 
notice of the assignment was served on the 
building owners. Disputes having arisen 
regarding a claim by the contractors for 
compensation A extra payment, recourse was 
had to arbn. : — Held : (1) the arbitrator had 
jurisdiction to entertain the arbn., since the 
contractors' rights under the arbn. clause did 
not constitute a ” legal ” or “ other remedy ” 
for the debt within Law of Property Act, 
1925 (c. 20), s. 186 (1), A were not passed 
4c transferred to the bank by the assign- 
ment ; (2) the arbitrator had to oonslder not 
merely the terms of the contract within the 
limits of the document, but also the applica- 
tion A enforcement of those terms, having 
regard to the whole legal position which the 
parties had created, including the relinquish- 
ment by the contractors themselves by the 
assignment of their right to claim the debt, 
A he must make his award in favour of the 
building owners. — Cottage Club Estates 
v. Woodside Estates Oo. (Amersham), [1928] 
2 K. B. 463 ; 97 L. J. K. B. 72; 189 L. T. 
353 ; 44 T. L. R. 20 ; 33 Com. Cas. 97. 

847. Add . Annotation : — Consd. Ahmed Angullia 
Bin Hadjee Mohamed Salleh Angullia v. 
Estate A Trust Agencies (1927), Ltd., [1938] 
A. 0. 624. 

848. Add. Annotation : — Consd. Ahmed Angullia 
Bin Hadjee Mohamed Salleh Angullia v. 
Estate A Trust Agencies (1927), Ltd., [1938J 
A. O. 624. 

849. Add. Annotation : — Consd* Ahmed Angullia 
Bin Hadjee Mohamed Salleh Angullia v. 
Estate A Trust Agencies (1927), Ltd., [1938] 
A. C. 024. 


Part XIII. — Substituted Contracts and Sub-Contracts. 


353 a, ,] — On Feb. 17, 1938, deft, entered into 

a contract on a standard Royal Institute of 
British Architects form of contract, with 
T. A A., Ltd., a Ann of building contractors, 
for the b uilding of a block of flats, the 
intention of the contract being that there 
should be no privity of contract between deft. 
& the subcontractors, even if deft, exercised 
the right which she had under the contract of 
paying a subcontractor direct A debiting the 
contractor. Pltf. tendered for the work of 


flooring the flats, A in June, 1038, their tender 
was accepted. One B. was at all material 
times treated by deft, as the architect in 
connection with the building. Early in J une, 
T. A A., Ltd., went into liquidation, A on 
June 9 B., with the acquiescence of deft., 
wrote to T., a director of the liquidated co., 
informing him that it had been decided that 
he should take over the contract. On the 
same day he wrote to deft, enclosing a copy of 
the letter sent to T., A also enclosing for her 
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signature a mandate to the bank from which contractors direct. — M ilestone & Sons, Ltd. 

she had borrowed money on the security of v. Yates Castle Brewery, Ltd., [1938] 2 

the building advising that T. had been sub- All E. R. 489. 

stituted as contractor, & authorising the seoa. Dismissal of sub-eontraetor at request 

bank as from June 10 to pay all subsequent of employer.] — Deft., a contractor, had con- 

amounts to T. or to such nominated sub- tracted to divert a road for a county council, 

contractors as appeared on certificates signed as incidental to that purpose, to fra a 

by the architect & countersigned by deft. tunnel. The work of excavating for the 

On June 10, this mandate, duly counter- t unnel was sub-contracted to a ten called 

signed by deft., was sent to the bank. On 0. Bros. This firm was later turned into a 

June 16, B. gave pltfs. a verbal order to lay limited co. &a receiver was appointed by the 

the flooring, & then purported to pledge debenture holders. The receiver elected to 

deft/s credit to pltfs. for the cost of the complete the sub-contract, but, hampered 

work ‘.—-Held : (1) so long as the original by lack of money, he was unable to proceed 

contract was not modified, B. had no with the work at the speed the contract 

authority to pledge deft.’s credit to pltfs. ; required. The head contract contained a 

(2) the letters of June 9 & the man d a te to the clause giving the engineers of the county 

bank created a new contract with T. on the council, if they were dissatisfied with any sub- 

same terms as the original contract. They contractor, power to require hi« removal, 

did not, therefore, create any privity of The sub-contract, which contained many 

contract between the parties, nor were they provisions in ftirniln.r terms to those in the 

evidence of an antecedent authority in B. to head contract, contained no clause providing 

pledge deft, s credit with pltfs. The reference for the contingency of the engineers giving 

in the mandate to the payment of subcon- a notice under the above clause. The 

tractors by the bank, assuming that payment . engineers served such a notice : Held: (1) as 
direct was intended, was referable to deft.’s . the parties had the head contract before them 
right under the contract to pay a sub- when they entered into the sub-contract, 

' contractor direct ; (3) deft, did not know they mus £ be taken to have had in con- 

before pltfs. had finished the work, that B. templation the possibility of the engineers 

• pledged her credit to them, & had, giving such a notice, & a term could not be 

therefore, not ratified his act in doing so.— unplied in the sub-contract giving the con- 

Swindell, [1939] tractor power, as between him & the sub- 

3 All E. R. 690. contractor, upon such a notice being given, 

363# Add. Annotation : — Consd. Milestone & Sons, to put an end to the sub-contract ; (2) a 

Ltd. v . Yates Castle Brewery, Ltd., [1938] recital that the sub-contractor had agreed to 

2 AD E. R. 489. carry out the work in accordance with the 

866a. On architect's certificate — Validity.] — terms of the principal contract did not, 

Pltfs. contracted to build a hotel for defts., where other clauses were expressly included, 

the contract being in the standard form incorporate the clause of the principal con- 

recommended by the Royal Institute of tract here in question ; (3) the effect of the 

British Architects (1909 edition). When giving of the notice was to give the sub- 

the greater part of the work had been com- contractor the right to sue for breach of 

pleted ft paid for, pltfs. went into liquidation. contract or upon a quantum meruit basis. 

The balance of the contract price outs tanding He was not obliged to wait until the date of 

at that time was £1,234 10s. Qd. As to completion arrived & then sue on a breach 

£043 0s. 9 d., part of that balance, defts. of contract.— Chandler Bros., Ltd. v. 

contended that they were entitled by the Boswell, [1930] 3 All E. R. 179 ; 80 Sol. Jo. 

terms of the contract to pay it direct to 951, C. A. 

various subcontractors, who had been nomi- 373a. Ll&bUlty for injury to workman.] — Pltf. was 
nated by defts. 1 architect. The architect a workman engaged in building operations, 

had issued a certificate in favour of the con- The first defts. were the general contractors, 

tractors, including sums due to subcon- & the second defts. were subcontractors 

tractors, & later, m some cases on the day engaged in putting in the staircases in a new 

on which the writ in this action was issued, building. At the material time, there was a 

& in others at a later date, gave certificates ladder (provided by the general contractors) 

in respect of the same matters in favour of from the ground up to the second floor, but no 

the subcontractors. No contractual obhga- ladder from the ground to the first floor, 

tion to the subcontractors was pleaded, but The subcontractors had put in a staircase 

reliance was placed upon a clause in the from the ground to the first floor, which 

contract which said that such sums should was incomplete in the foUowing respects : 

be paid to the subcontractor by the con- there was no handrail or bannisters, none of 

tractor or by the employer as the architect the risers were in, ft one tread, the tenth from 

should direct: — Held : the certificates in the bottom, ft immediately beneath* a la n ding 

favour of the subcontractors were invalid, half-way up the staircase, was missing. 

& did not empower defts. to pay the sub- Pltf., almost immediately before the accident, 


PART XIII. SECT. S, SUB-SECT. 2. 

n i. Dismissal of sub^oontraHor 

by architect) — Deft., a sub -contractor, 
gave pltf., a contractor, a price tor 
certain work In oonneotion with a 
building. The contractor was bound 
by genera) conditions of oontraot ; 
those conditions were not defined nor 
in the contemplation of the parties 
when the sub-contractor *s prion was 
given ft accepted, nor dia he ever 


become party to them, although they 
were referred to ft incorporated in 
certain specifications according to 
which the sub -contractor was bound 
to work: — Held; the sub-contractor 
was not bound by a term in the general 
conditions whereby the architect had 
power to dismiss a sub -contractor. — 
Osbubn V. Lbooket, [1930) S* A. S. XL 
346.— AUS. 

STS it. Mechanic's lien action 

30 


pending against sub-conirnctor^JAcMtity 
for sales tox.1 — Hops (Hknby) ft Sons, 
Ltd. v. Srbsst (Richard) ft Sons 
(1923), 62 O. L. R. 237.— CAN. 
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had gone up this sfcaircass without mishap, 
which he explained by saying that he went 
up two steps at a time, but, upon coming 
down, his foot slipped through the hole due 
to the missing tread, & he was seriously 
injured: — Held: (1) pltf. had no cause of 
action against the subcontractors, as the 
staircase was obviously incomplete ; (2) the 
absence of a ladder from the ground to the 


first floor was not in effect an invitation to 
workmen to use the incomplete staircase ; 
(8) the contractors had no power to invite or 
license any person to use the incomplete 
staircase, which could only be done by the 
subcontractors ; (4) the accident was due to 
pltf. *s own want or care, & the action failed. — 
Howard t;. Farmer & Son, Ltd., [1938] 2 
All E. B. 296 ; 82 Sol. Jo. 361, 0. A. 


Part XIV. — Guarantees and Sureties. 


383a. — Loans to debtor by creditor.] — A firm 

of contractors agreed to construct a new & 
enlarged dock. The Pock Board required a 
guarantee for the performance of the contract 
& defte. gave a joint & several bond in the 
sum of £60,000 conditioned for the due per- 
formance of the contract : — Held : (1) this 
was a contract of guarantee & not of insur- 
ance ; (2) by clause 7 of the agreement the 
Dock Board had made it clear that they were 
a non-disclosing body & they had thereby 
contracted out of any duty to disclose ; 
(3) loans of £46,000 made to the contractors 
by the Dock Board out of a fund provided 
by the Treasury under Trade Facilities Act, 
1921 (c. 66), & of which the guarantors had 
no knowledge, were outside the construction 
contract & therefore outside the guarantee; 
& no certificate of the Dock Board engineer, 
though agreed to be final & binding upon 
them, could make the guarantors liable in 
respect of such loans ; (4) such advances, 
though repayable by an increased percentage 
of retention money, were not a variation of 
the contract & therefore not a discharge of 
the guarantors. — Trade Indemnity Co., 
Ltd. v. Workington Harbour & Dock 
Board, [1937] A. C. 1 ; [1936] 1 All E. R. 
464 ; 106 L. J. K. B. 183 ; 154 L. T. 607 ; 
41 Com. Cas. 186, H. L. 

383b. Bond to Indemnify road authority — 


Authority stated to be rural district council — 
Authority in fact county council.] — On June 6, 
1930, in consideration of the issue by pltf. co. 
of a bond on behalf of F. 44 in favour of the 
Gower R.D.C.,” in connection with a con- 
tract for road improvement, defts. undertook 
to indemnify pltf. co. against all losses in- 
curred in consequence of having issued the 
bond. On July 4, 1930, pltf. co. & F. 
bound themselves by a bond issued in favour 
of the Glamorgan O.O. which had by virtue 
of the Local Government Act, 1929 (c. 17), 
s. 30, become the competent road authority 
on Apr. 1, 1930. Pltf. oo. became liable to 
perform its obligations under the bond, & it 
thereupon sought to be indemnified by defts. 
Defts. did not know, when they gave their 
undertaking that the Glamorgan C.C. had 
become the competent road authority : — 
'Held: (1) the maxim ignorantia legis 

neminem excusai was not applicable ; (2) the 
words in the undertaking u in favour of the 
Gower were not mere surplusage 

& immaterial, & it could not be inferred 
that defts. meant “ the competent road 
authority ” ; (3) there was no evidence that 
defts. misled pltf. co. by their conduct, & 
defts. were not estopped from saying that 
they had never agreed to indemnify pltf . co. — 
Provident Accident & White Cross In- 
surance Co., Ltd. v . Dahne & White, 
[1937] 2A11E. R. 266 ; 81 Sol. Jo. 421. 


Part XV. — Arbitration Clauses. 


386. Add. Annotation : — Held. Charles v. Cardiff 
Collieries (1928), 44 T. L. B. 448. 

887. Add. Annotation : — Consd. Czamikow v. Both, 
Schmidt, [1922] 2 K. B. 478. 

888. Add. Annotation : — Refd. Czamikow v. Both, 
Schmidt, [1922] 2 K. B. 478. 

888ft. Clause restricting time for opening reference 
— “ Until ftfter completion of works Mean- 

ing of.] — The form of building contract issued 
by the Royal Institute of British Architects 


provides, by condition 31 in the schedule 
thereto, that should the building owner not 
pay the builder any sum certified by the 
architect within the time limited by the 
contract, the builder is to be at liberty to 
determine the contract & recover from the 
building owner payment for all work executed. 
Condition 32 provides that in case any differ- 
ence shall arise between the building owner 
& the builder as to the construction of the 
contract or as to any matter arising there- 


PART XIV. SECT. 1. 
sp. Validity of bond.)— On issuing & 
bond guaranteeing the due perform- 
ance by a sub-oontraotor of a oontract 
for road work, deft, bonding co. 

pltf., the principal contractor, 
that It had done so, but the bond was 
not delivered into pltf/s .physical 
nMuylon %% the time Sc the sub- 
co ntrac tor never actually executed it. 
X* us .otto* by tha prSdgd loontMoUff 
■Mloit the oo. on the bond, the sub- 
oontraotor being a third party, the co. 
Meed, thatthe bond was binding on 
It: — Held : the fact that the thud 

J.S. 


party did not sign the bond did not 
vitiate it or relieve him from liability 
under the agreement to indemnify the 
deft, which he had signed ; under the 
circumstances he was estopped from 
denying his liability to deft. — K elly v . 
United States Fidelity & Guaranty 
Co., [19383 3 W. W. R. 297 ; 3B.L. E. 
626 ; 46 Map. L. R. 275. — CAN. 

PART XV. SECT. 1. 
h L .] — A contract for the con- 

struction of a oovered way from the 

mtinlarwl fa 4 IjghtfaO USO CODtelnod 

an arbn. clause, the first part of which 

31 


referred all disputes, whenever arising, 
as to the contract 8c its execution to 
the employers* engineer, while the 
second part referred any dispute or 
claim arising after, or consequent on, 
the completion of the contract to 
another engineer. A dispute having 
arisen as to the rate payalbe for the 
removal of certain rock, the contractors 
refused to continue the work, & the 
employers took the work out of their 
hands. An action having been brought 
by the contractors for payment of sums 
alleged to be due under the oontract Sc 
for damages ; — Held : as the work was 

15 
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under, such difference is to be referred to 
arbn., but that “ such reference . . . shall 
not be opened until after the completion of 
the works/* During the progress of certain 
works which were being carried out under a 
building contract in the above form the 
building owner neglected to pay the builder 
a sum certified by the architect within the 
stipulated time, & thereupon the builder 
determined the contract under condition 81. 
The builder commenced arbn. proceedings 
while the contract works were still uncom- 
pleted, & the arbitrator made, an award in 
his favour for the money due to him under 
the contract : — Held : the words 41 until 
after the completion of the works ” in 
condition 32 meant until after completion 
of the whole of the works contracted for, 
& not merely until after completion of so 
much of the works as the builder was under 
the circumstances bound to perform ; con- 
sequently the arbn. was premature & the 
arbitrator had no jurisdiction to make the 
award ; or at all events the validity of 
the award was sufficiently doubtful to render 
it improper to enforce it summarily. — Smith 
v* Martin, [1925] 1 K. B. 745 ; 94 L. J. K. B. 
045 ; 133 L. T. 190, O. A. 

390. Add, Annotation : — Refd. Trade Indemnity 
CJo. v, Workington Harbour & Dock Board, 
‘[1937] A. 0. 1. 


397a. Manner in which work done.] — 

The builders under a building contract applied 
to the architect for a certificate. The archi- 
tect refused to issue the same, on the ground 
that he had had a complaint from the build- 
ing owner with reference to the work. The 
architect stated that he felt it his duty to 
consult with the building owner prior to 
issuing the certificate. & concluded : 44 . . • 
in view of my client's assertions, I do not 
feel that I should be justified in issuing a 
certificate at this stage. May I, therefore, 
suggest that you take an early opportunity of 
seeing him yourselves to discuss this 
matter ? *' Upon this, the builders alleged 
that a dispute had arisen, & claimed that the 
matter should be referred to an arbitrator 
under the arbn. clause in the contract. The 
matter was so referred, & the arbitrator took 
the view that he was entitled to consider not 
only the withholding of the certificate, but 
also the manner in which the work had been 
done : — Held : the ct. was bound by Brodie 
v. Cardiff Corpn ., [1919] A. C. 337 ; 7 Digest 
384, 211 , to decide that the arbitrator had 
* power not only to decide as to the issue of a 
♦ certificate, but also to make an award of the 
sum due, having regard to the manner in 
which the work had been done. — Prestige & 
Co., Ltd. v. Brettell, [1938] 4 All E. R. 
340 ; 55 T. L. R. 59 ; 82 Sol. Jo. 929, C. A. 


Part XVI. — Architects and Engineers. 


425. Add, Annotations: — Folld. Boynton v, 

Richardson (1924), 09 Sol. Jo, 107. Consd. 
Wisbech R. D. C. v. Ward (1927), 91 J. P. 200. 

425a. Interim certificates.]— Pltfs., a 

local authority, made a contract with 
builders under which deft, was the architect. 


The Ministry of Health had the right to re- 
require the use of materials which the Dis- 
posals Board had for sale. While the houses 
were in course of erection deft, gave interim 
certificates, & he also gave documents under 
which pltfs. paid the Board for articles eup- 


atlll in progress, the first part of tho 
arbn. clause applied, it being im- 
material that the work had been taken 
out of the hands of the pursuers, Sc 
action slsted to allow the arbn. to 
proceed. — Crawford v. Northern 
Lighthouses Comrb., [1925] 8. C. 
(H. L.) 22.— SCOT. 

If. Breach of contract alleged 

against engineer — Engineer appointed by 
contract as arbitrator .] — One of the con- 
ditions of a road -making contract 
between pltf. & deft, provided that 
any dispute relating to any alleged 
breach of contract by deft, should 
from time to time be referred to 8c 
be decided by the award of deft. ’a 
engineer. Alleging that by reason of 
breaches of the contract committed 
by deft, by its engineer deft, had re- 

S udiated the contract, which repudla- 
on pltf. had elected to accept as a 
rescission of the contract, pltf. brought 
an action for damages or for work & 
labour done. Deft, applied under 
Arbn. Act, 1928, a. 5, for a stay of the 
proceedings. It was admitted by pltf. 
that the breaches of contract alleged 
were amongst the matters agreed to 
be referred. Deeming himself bound 
by authority: — Held: although deft, 
was otherwise entitled to have the 
proceedings stayed until the matters 
agreed to be referred had been referred 
to the appointed arbitrator. In which 
case the ct. could afterwards deter- 
mine whether on his decision there 
had been a repudiation of the contract, 
yet In the exercise of its discretion 
under the sect, the ct. should not 
compel pltf. to aooept a tribunal which 


in the olroumstances had become un- 
suitable for the determination of the 
dispute which had arisen. The matter 
should therefore stand over to enable 
the parties to agree upon another 
arbitrator ; falling such agreement the 
appeal should be dismissed. — Modern 
Hoad Construction Co. Pty., Ltd. 
v, Melbourne Harbour Trust 
Oomrs., [1932] V. L. R. 275 ; Argus 
L. R. 237.— AUS. 


PART XV. SECT. 4. 

o i. .] — A building contract 

contained a clause referring all disputes 
arising under the contract to the arbn. 
of the employers* engineer, who In fact 
superintended 8c directed the work : — 
Held : as the contractors had agreed 
to the appointment of the engineer as 
arbiter, they could not object to his 
acting upon the ground that he was an 
interested party with a bias. — Craw- 
ford v. Northern Lighthouses 
Combs., [19251 8. C. (H. L.) 22.— SCOT. 


PART XVI. SECT. 1. 

• i. Unqualified person .] — 

Held : a person Illegally employed 
could not thereby found a claim for 
admission to the Association of Pro- 
fessional Engineers as being a person 
“ practising as a professional engineer ** 
under Engineering Profession Act, 
Man. 1920 (c. 38), s. 7 . — Re Engineer- 
ing Profession act. Re Johnson, 
[1922] 8 W. W. R. 424 ; 70 D. L. R. 
161.— -CAN. 

tf. Termination of appointment — By 
verbal cancellation given to architect's 

32 


assistant — Record of cancellation made 
by architect.] — Held : effective. — Row- 
let v. Cook, [1920] 2 W. W. R. 331 ; 
52 D. L. R. 709.— CAN. 

sg. Suspension order — Appeal .) — 
Appeal to a judge from a suspension 
order under Beet. 22 of Ontario Archi- 
tects Act is not final. The Judge's 
order is appealable to the Ct. of Appeal. 
— Hynes v. Swartz, [1938] 1 B. L. R. 
29 ; sub nom. Re Hynes & Swartz, 
[1938] O. R. 77.— CAN. 

■b. — : — Grounds for.] — Mere negli- 
gence in his professional duties will not 
warrant the suspension of an architect 
for professional misconduct. — Swartz 
v. Ontario Association of Archi- 
tects Registration Board, [1938] 1 
D. L. R. 509.— CAN. 


PART XVI. SECT. 2, SUB-SECT. 1.— A. 

•j. Whether architect liable for mis- 
takes of surveyor ,] — Harries, Hall 8c 
Kruse v. South Sarnia Properties, 
Ltd., South Sarnia Properties, Ltd. 
v, Baird Sc Baird (Ont.), [1928] 4 
D. L. R. 872; on appeal, [1929] 2 
D. L. R. 821 ; 63 O. L. R. 597.— CAN. 


PART XVI. SECT* 2, SUB-SECT. 1.— C. 

am. Retirement of architect — Subse- 
eequent discovery of inaccuracy in plans,] 
— -Pltf., an architect, sued lor pro- 
fessional fees. Sc deft., building owner, 
counterclaimed for damages for neg- 
ligence on the ground that certain 
measurements in the plans prepared 
by pltf. were inaccurate. Sc that he had 
been put to additional expense by 
reason thereof. After the plans wens 
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plied by the Board. Under these certifi- 
cates & documents pltfs. had to pay both the 
builders & the Board for the same material. 
In an action by pltfs. to recover the amount 
from deft, on the ground of negligence : — 
Held.* as the certificates were only interim 
certificates, & as deft, on going into the 
figures with pltfs. had indicated to them that 
the amount paid to the Disposals Board was 
to be deducted from the final balance due to 
the contractors, deft, had not been guilty of 
negligence, & the action failed — Wisbech 
Rural District Council v. Ward, [1028] 2 
K. B. 1 ; 97 L. J. K. B. 56; 138 L. T. 308 ; 
91 J. P. 200 ; 44 T. L. R. 62 ; 26 L. G. R. 10, 
C. A. 

428. Add. Annotation : — Consd. Wisbech R. C. v* 
Ward, [1027] 2 K. B. 656. 

484. Add, Annotation : — Dlstd. Nixon v. Erith 
U. D. C., [1924] 1 K. B. 87. 

436. Add. Annotation : — Refd. Nixon v . Erith 
U. D. 0., [1924] 1 K. B. 819. 

448 a> Abandonment after commencement 

of stage — Scale fee.] — Defts. employed pltf. 
as architect in connection with the erection 
of a new town hall. It was agreed that his 
fees should be in accordance with the scale 
of professional charges of the Royal Institute 
of British Architects* This scale provided 
that, in cases where the project was 
abandoned, the fee payable depended upon 
the stage of the work that had been com- 
pleted, being in the present case (a) for 
preparing sketch design & making approxi- 


mate estimate, one-quarter of the total fee, 
& (b) for preparing drawings & particulars 
sufficient to enable quantities to be prepared, 
two-thirds of the total fee. When stage 
(a) had been completed & stage (6) nearly so, 
defts. abandoned the scheme. They con- 
tended that, as stage (5) had not been com- 
pleted, no fee was due to pltf. in respect of 
that stage, & that the only amount due to 
him was that due in respect of stage (a) : — 
Held : defts., having instructed pltf. to 
proceed with stage (b), had lost their right 
of abandoning & terminating his employ- 
ment at the end of stage (a). They were 
therefore under an obligation to allow him 
to earn the fee for stage (6), &, having broken 
their contract, they were liable to pay him 
for the work actually done in respect 
of stage {b ). — Thomas v . Hammersmith 
Borough Council, [1938] 3 All E. R. 203 ; 
82 Sol. Jo. 583, C. A. 

448. Add. Annotation : — Refd. Graves v. Cohen 
(1929), 46 T. L. R. 121. 

452a. General Housing Memorandum 

No. 4.] — Elkington v. Wandsworth Corpn. 
(1924), 41 T. L. R. 76 ; 88 J. P. Jo. 702. 

458. Add. Annotations : — Apld. Higgins v. North- 
ampton County Borough (1926), 90 J. P. 
82. Refd. Shipley Urban District Council v. 
Bradford Corpn. (1935), 179 L. T. Jo. 475. 


Sect. 4 . — REGISTRATION. 

See Architects (Registration) Act, 1931 
(c. 33). ____ 


prepared, but before the Inaccuracies 
were discovered, the parties quarrolled 
& pltf. retired from the employment 
on terms which he Bet out in a letter 
to deft, as follows : “ As your decision 
to carry out the erection of garage 
contrary to the instructions Issued by 
me to contractor entirely overrides my 
authority & leaves me without any 
security that the work will be done as 
I direct, I accept your offer to be 
relieved of ail responsibility in con- 
nection with same. . . ." The magis- 
trate gave judgment for pltf. on the 
counterclaim on the ground that the 
arrangement between the parties re- 
lieved pltf. from all responsibility in 
respect of the plans : — Held : the 
arrangement between the parties only 
relieved the architect from responsi- 
bility in connection with tho erection 
of the work in accordance with the 

E lans he had prepared & did not relieve 
im from any responsibility which he 
had incurred by reason of defects in 
the plans & specifications which were 
not known to the building owner at the 
time. — Murnane «. Steere, [1934] 
W. A. L. R. 98. — AUS. 


PART XVL SECT. 2, SUB-SECT. 2. 

ki. In giving decisions .] — 

Where the owner’s engineer is made 
arbitrator, he must guard against 
being unduly influenced by his em- 
ployers ; & if it appears that he is so 
biased as to be likely not to decide 
fairly, then the contractor will not be 
bound by his decision. — B lome r. 
Regina (City). [19201 1 W. W. R. 
311 ; 50 D. L. R. 93 ; 13 Alta. L. R 
94.— CAN. 

PART XVL SECT. 2, SUB-SECT. 8. 

•L Advertisement by unregistered 
architect — Formerly on register but 
struck off.] — R. v. Shkwbrooks, [1931 ) 
3 W. W. R. 97 ; 56 Can. C. C. 365 ; 
44 B. O. R. 313.— CAN. 

so. Liability of corporation .] — The 
word “ person ” in sects. 2, 32 & 33 


of Architects Act, R.S.B.C., 1936. 

inoludcs a corpn., & therefore a corpn. 
is amenable to conviction under tho 
Act. — It. v. Dominion Construction 
Co., Ltd.. [1939] 1 W. W. It. 053.— 
CAN. 


PART XVL SECT. 8. SUB-SECT. 1. 

d j. Pltf . Held : en- 

titled to payment for plans adopted & 
used, although there was no express 
contract to that effect. — Sinclair v. 
Land Settlement Board (B. C.). 
[19251 2 D. L. R. 1050.— CAN. 

g I. Work done before registrar 

Hon as architect .] — A person employed 
as an architect who is not registered, 
& whose employment Is discontinued 
before he becomes registered, cannot 
recover for his services. — Rowley t>. 
Cook, [1JB201 2 W. W. R. 331 ; 52 
D. L. R. 709.— CAN. 

sw. Plans nett in accordance, vnth 
instructions.] — In an action by an 
architect for his fees for the prepara- 
tion of plans & specifications tor an 
apartment house to be built for deft., or 
alternatively on a quantum meruit , 
it was found that deft, made it clear 
to pltf. that she wished to build an 
apartment house of a certain design 
with a certain number of suites 
equipped with certain conveniences, tho 
total cost not to exceed $120,000, & 
that, while she did consider plans & 
suggestions made by pltf. which wore 
not in accordance with her original 
requirements, she had never abandoned 
those requirements, & pltf. never drew 
a plan In accordance with them. It 
was also found that deft.’s limit of 
price was 3120,000 : — Held : pltf. had 
failed to make out a case, — Sharp t>, 
Furber, 11939] 2 W. W. R. 242.— 
CAN. 


ART XVL SECT. 8, SUB-SECT. 2. 

ki. Plans approved by employer — 
future date, : 


0 be USed Ot /wure — a«u; 

anlover bound to Day. even though 


the building con torn plated wus never 
ereoted. — Q uirk t>. Town or Sydney 
Mines (1923), 50 N. S. R. 281.— CAN. 


PART XVL SECT. 8. SUB-SECT. 8. 

445 ii. .] — An architect employed 

to prepare plans is entitled to be paid 
a fair remuneration for his work, 
notwithstanding that the employer 
does not benefit by the work & does 
not erect the buildings contemplated 
by the plans. — Hutchinson v. Zive 
(1927), 48 N. L. 1^. 451.— S. AF. 

445 lil. .] — Bridgman v. Vol- 

lans (Man.). [1928] 3 D. L. R. 679 - 
CAN. 


PART XVL SECT. 3, SUB-SECT. 4. 

o (p. 445) L .] — Pltf., an 

architect, prepared plans for & superin- 
tended the erection of a building esti- 
mated to cost $175,000. After $60,000 
had been expended, pltf. rendered a 
partial account based upon the esti- 
mated cost at 31 per cent., amounting 
to $6,125, Intimating that the full 
charge for his services would be 5 per 
cent, of the estimated cost. Deft, con- 
sidered the claim excessive, Sc dispensed 
with pltf. ’s farther services: — Held; 
pltf. should be awarded for his services 
up to the time of his dismissal, incl udlng 
damages for dismissal, the sum of 
$8,000.— Cobb p. Roy, [1921] 54 

N. R. R. 135 ; 67 D. L. R. 2)2.— CAN, 


n (p. 445) I. .]— Dallyn v. 

Niagara Fall* City, [1934] 4 D. L. R. 
798.— CAN. 


at. Reasonable remuneration .] — In the 
absence of adequate proof of pro * 
fessional usage which would require 
the employer to remunerate the 
architect in terms of the tariff framed 
under Architects 6c Quantity Surveyors 
(Private) Act, No. 18 of 1927, the 
latter Is entitled to a reasonable 
remuneration for the services he 
rendered. — McKinlay v. Rorvik, 
[1935] N. L. R. 80.— S. AF. 


33 



daws 18— 118a. 


English and Empire Digest Supplement. 


BUILDING SOCIETIES. 
Part III. — Rules. 

18. Add. Annotation : — Oomd. Hole v. Gamsey, 

[1980] A. 0. 472. 

14. Add. Annotation : — Gonsd. Hole v. Gamsey, 

[1930] A. 0. 472. 

15* Add . Annotation : — Oonsd. Be United Citizens* 

Investment Trust (1981), 101 L. J. Ch. 17. 

17. Add. Annotation : — Apld. Be Quinn & 

National Catholic Benefit k Thrift Soc.’s 
Arbitration, [1921] 2 Oh. 818. 

19. Add. Annotation: — Gonsd, Hole v. Gamsey, 

[1930] A. C. 472. 


Part IV. — Officers. 

86 . Add* Annotation : — Retd. Deuchar v. Gas 88 . Add. Annotation : — Held. Bradford Third 
Light k Coke Co., T1924] 2 Ch. 420. * Equitable Benefit Building Society v . Borders, 

37. Add. Annotations : — Gonsd. Bradford Third . * [lwS9J Ch. 520. 

' Equitable Benefit Building Society v. Borders, 65a. S. P. R. v. Hastie (1808), Le. k Oa. 209; 

[1930] Ch. 620. Reid. Sun Permanent Bene- 1 New Rep. 336 ; 82 L. J. M. O. 03 ; 7 L. T. 

, fit Bldg. Soc. v. Western Suburban & Harrow 096 ; 27 J. P. 86 ; 9 Jur. N. S. 236 ; 9 

Road Permanent Bldg. Soc., [1921] 2 Ch. Oox, C. 0 . 204 5 109 B. R. 1891 5 sub nom , 

438. R. v. Hartib, 11 W. R. 293, 0. 0. R. 


Part VI. — Shares. 

84. Add. Annotation : — Gonsd. Be United Citizens* 86. Add. Annotation : — Oonsd. Be United Citizens* 

Investment Trust (1931), 101 L. J. Oh. 17. Investment Trust (1931), 101 L. J. Oh. 17. 

85. Add. Annotation ; — Consd. Be United Citizens* 101. Add. Annotation: — Refd. Be Burradon k 

Investment Trust (1931), 101 L. J. Ch. 17. Ooxlodge Coal Co. (1930), 23 B. W. O. 0. 7. 


20. Add. Annotations: — Oonsd. Be Quinn A 
National Catholic Benefit k Thrift Soo.*s 
Arbitration, [1921] 2 Ch. 318 ; Hole v. Gam- 
sey, [1930] A. 0. 472. 

28. Add. Annotation : — Gonsd. Be United Citizens* 
Investment Trust (1931), 101 L. J. Ch. 17. 

24. Add. Annotation : — Consd. Bradford Third 
Equitable Benefit Building Society v. Borders, 
[1030] Ch. 620. 


Part VII. — Advances. 


110. Add. Citation: — subsequent proceedings , 
[1921] 2 Oh. 438. O. A. 

HOa. Rights & benefits under — Whether 

transferable.] — Sun Building Society v. 
Western Suburban & Harrow Road 
Building Society, No. 230a, post. 

111. Add. Annotation: — Refd. Bradford Third 
Equitable Benefit Building Society v. Borders, 
[1939] Ch. 620. 

112. Add. Annotations: — As to (1) Refd. Sun Per- 
manent Benefit Bldg. Soo. v. Western 
Suburban & Harrow Road Permanent Bldg. 
Soc., [1921] 2 Ch. 438. As to (2) Consd. Brad- 
ford Third Equitable Benefit Building Society 
v. Borders, [1939] Ch. 620. As to(B) Refd. 
Sun Permanent Benefit Bldg. Soc. v. Western 
Suburban k Harrow Road Permanent Bldg. 
Soo., [1921] 2 Oh. 438. As to (4) Refd. Sun 
Permanent Benefit Bldg. Soc. v. Western 
Suburban k Harrow Road Permanent Bldg. 
Soo., [1921] 2 Ch. 488. 

113 a, Collateral charge on fund — Validity.] — 

A building society advanced a sum of money 


to the purchaser of a house on the security 
of the house coupled with a collateral security 
from the builders on a fund provided by the 
builders to secure loans by the society to the 
purchaser k other persons who bought houses 
from the builders. The amount so advanced 
was in excess of the normal amount which the 
society would have advanced on the security 
of the house alone : — Held : the directors 
of the society had, in making the advance, 
infringed the rules of the society, but the 
transaction between the society k the pur- 
chaser was not outside the powers of the 
Building Societies Act, 1874, k was, there- 
fore, not an illegal or invalid transaction or 
one which the society could not bnforoe. — 
Bradford Third Equitable Benefit 
Building Society v. Borders, [1939] Ch. 
620 ; [1939] 1 All E. R. 481 5 108 L. J. Ch. 
171 ; 100 L. T. 460 ; 66 T. L. R. 440 ; 83 
Sol. Jo. 164. 

1. — .] — Halifax Building 

Society v. Salisbury, [1939] 4 All B. R. 
427, C. A. 


PART VH. SECT. 8. 


- Right to partial release of mortgaged ^goyw^^-Amoif 1 


. Fairbanks (187SX 10 N. 8. B. (1 R. * O.) 
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115ft. Collateral security lor first mortgage.] — 

.Ail estate co. in respect of two separate 
advances for the purposes of one building 
estate mtged. two separate sets of plots of 
that estate with a b uilding society. It further 
secured each advance by a collateral charge. 
These collateral charges were second mtges. 
A each contained a clause stating that Law of 
Property Act, 1925 (c. 20), b. 98, should 
apply to the charge. It waB most probable 
that it was intended that that clause was 
intended to negative such application. The 
estate co. had executed another mtge. with 
the same society in respect of quite different 
land A the society, not being satisfied with the 
security in this case, refused to allow the 
collateral mtges. to be released unless this 
third mtge. was also redeemed. It was con- 
tended that as the society was forbidden by 
statute to lend money on the security of a 
second mtge., the collateral mtges. were 
invalid A inoperative : — Held: (1) the Build- 
ing Societies Act, 1894 (c. 47), s. 13, for- 
bidding an advance on land subject to a 
prior mtge. does not make void a second 
mtge. where the society already has a first 
mtge. as security for the same debt. The 
society can fortify its position by taking a 
second mtge. ; (2) the collateral mtge. being 
good, the society was entitled in the circum- 
stances to consolidate this mtge. with the 
third mtge. A to refuse to redeem unless the 
debts outstanding under both mtges. were 
satisfied in full. 

Consideration of a verbal collateral agree- 
ment to release houses from a mtge. upon 
payment of £400 upon the sale of each house. 
— Bates Bridge Estate v. Portman Build- 
ing Society, [1936] 2 All E. R. 1400. 

116. Add. Annotation: — Consd. Bradford Third 
Equitable Benefit Building Society v. Borders, 
[1939] Ch. 520. 

119. Add. Citation : — subsequent proceedings , 
[1921] 2 Ch. 488, 0. A. 

128a. Effect of attornment clause.] — In a mtge. to 
a building society, power to distrain arising 
from an attornment clause reserving merely 
a nominal rent has no practical value. A 
proviso, in an attornment clause under which 
the mtgor. becomes tenant from year to 
year, that the society, after its power of 
sale has arisen, may terminate the yearly 
tenancy created by the clause by re-entering 
A taking possession without notice to the 
borrower, does not make re-entry A taking 
possession the only means, other than the 
giving of six months’ notice, by which the 
society can terminate the tenancy. Pro- 
ceedings in ct. by the society for possession 
are tantamount to re-entry A taking pos- 
session. Therefore, on the taking of pro- 
ceedings, the yearly tenancy becomes a 
tenancy at will, terminated by the claim 


for possession. — Woolwich Equitable 
Building Society v. Preston, [1938] Oh. 
129 ; 107 L. J. Oh. 63 ; 54 T. L. R. 80 ; 81 
Sol. Jo. 943 ; sub nom. Woolwich Equitable 
Building Society v. Oriston, 158 L. T. 
216. 

184. Add. Annotation : — Oonsd. Be United Citizens' 
Investment Trust (1931), 101 L. J. Oh. 17. 

142. Add. Annotation : — Retd. Re United Citizens' 
Investment Trust (1931), 146 L. T. 213. 

146. Add. Annotation : — Refd. Sun Permanent 
Benefit Bldg. Soc. v. Western Suburban A 
Harrow Road Permanent Bldg. Soc. (1921), 
91 L. J. Oh. 74. 

147. Add. Annotation : — Refd. Waring v. London 
A Manchester Assurance Co., [1935] Oh. 310. 

165. Add. Annotation: — Refd. Hayes Bridge 
Estate v. Portman Building Society, [1936] 
2 All E. R. 1400. 

158a. .] — Kidderminster Mutual Benefit 

Building Society v. Haddock (1936), 80 
Sol. Jo. 466. 

161. After this case add : — 

.] — See, note, Law of Property Act, 1926 

(c. 20), s. 115. 

174. After this case add : — 

.] — See , note, Law of Property Act, 1925 

(c. 20), s. 115. 

174a. Transfer of property & shares — No release 
from covenant — Liability on covenant.] — 
Deft, received from pltf. building society an 
advance upon mtge. of certain property, 
such advance being regulated by the number 
of advanced shares held by him. He 
subsequently transferred the equity of re- 
demption in the property A his shares to a 
third party. The rules provided that when 
that had been done the transferee should be 
liable for all subscriptions A that the board 
of the society might grant to the original 
mtgor., at his cost & charges, a release 
from all future liability in respect thereof. 
The covenant in the mtge. was to pay the 
money advanced to him A also such other 
subscriptions A payments as may become 
payable in respect of the shares : — Held : 
the proper construction of the covenant was 
that the original mtgor. was liable to pay all 
sums due in respect of such shares whoever 
the shareholder might be ; A the proper 
construction of the rules was that in order to 
be released from the covenant, he must obtain 
a release from the board. — West Bromwich 
Building Society v. Bullock, [1936] 1 
All E. R. 887 ; 80 Sol. Jo. 654. 

182. After this case add 

.] — See , now, Law of Property Act, 1925 

(c. 20), s. 115 (9). 

184. Add. Annotations : — Refd. Sweet v. Mac- 
diarmid (or Henderson) (1920), 7 Tax Cas. 
640 ; Inland Revenue Oomrs. v. Hay (1924), 
8 Tax Caa. 636. 


PART VII. SECT. 8. 
sd. Assumption of mortgage by pur- 
chamr — Monthly instalments unpaid— 
Righ ts of purchaser .) — Stark e. Ship* 
HSitD (1881). 19 Or. 816 .— CAN. 

PART VII. SECT. 4. 

Ift6 i. Zk&rmimaHon of amount pay 


able— liability for losses incurred in 
management of society. h-H eld t under 
the mtge. In question A tbe bye-law* 
A rule* of the society, tbe society could 
not charge against the mtge. a share of 
losses incurred In the management of 
the society.— Lm v.Qax adiax Mutual 
Loax Oo. (1908), 13 CL L. T. 166 ; 6 


O. L. R. 471 ; 2 O. W. B. 370.— CAN. 

PART VII. SECT. 6, SUB-SECT. 2. 

t. For the existing " Held " paragraph 
read “ Held : pltf. was entitled to 
foreclose for the whole amount due. 
to be computed according to the rules.*' 
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Cases 187a— 877. English and Empire Digest Supplement, 


Part VIII. — Borrowing and Loans. 


187a. For purchase of mortgages Whether pur- 
pose of society.] — Sun Building Society v. 
Western Suburban & Harrow Boad 
Building Society, No. 230a v post. 

190. Add. Annotation: — Retd. Sun Permanent 
Benefit Bldg. Soc. v. Western Suburban & 
Harrow Boad Permanent Bldg. Soc., [10211 
2 Oh. 83. 

198* Add . Annotations : — As to (2) Consd. Re 
Airedale Co-operative Worsted Manufacturing 
Society, Ltd., [1033] Oh. 639. Refd. Bowling 
v . Cox, [1026] A. O. 751 ; Re Simms, Ex p. 
Trustee v . William Simms, Ltd. & Gillett 
(1033), 176 L. T. Jo. 142. Generally , Mentd. 
Dominion Goal Co. v. Mackinonge S.S. Co., 
[1022] 2 K. B. 132 ; Boston Oorpn. v . 
Fenwick (1023), 129 L. T. 766 j Holt v. 


Markham, [1023] 1 K. B. 504 ; Cantiare 
San Bocco S. A. v. Clyde Shipbuilding & 
Engineering Co., [1024] A. C. 226; Anchor 
Donaldson v. Crossland, [1020] A. C. 297 ; 
Marconi’s Wireless Telegraph Co. v. Newman, 
[1080] 2 K. B. 202. 

202. Add. Annotation : — Refd. Joachimson v. 
Swiss Bank Corpn., [1021] 3 K. B. 110. 

208. Add. Annotation : — Refd. Re United Citizens' 
Investment Trust (1931), 146 L. T. 213. 

220. Add. Annotations : — Consd. Re Airedale Co- 
operative Worsted Manufacturing Society, 
Ltd., [1033] Ch. 630. Refd. Bowling v. Cox, 
[1926] A. 0. 751 ; Re Simms, Ex p. Trustee 
v . William Simms, Ltd. & Gillett (1933), 176 
L. T. Jo. 142. 


Part IX. — Investment or Other Application of Surplus Funds 


228. Add. Annotation : — Refd. Sun Permanent 
Benefit Bldg. Soc. v. Western Suburban & 
.Harrow Road Permanent Bldg. Soc., [1921] 
2 Oh. 438. 

230. Add. Citation : — subsequent proceedings , 
[1021] 2 Oh. 438, C. A. 

23pa. Insufficient surplus funds to carry 

out purchase.] — Although a building society 
may transfer its mtges. either to an indi- 
vidual or to another building society, yet 
if it agrees to sell those securities to a pur- 
chaser & makes no stipulation as to what it 
is that the purchaser is to take under such 
agreement for sale, the only conclusion 
that can be drawn is that it agrees to transfer 
such benefits as it itself enjoys, & that it 
cannot do. Pltf. society was in liquidation, 
& in May, 1019, its liquidators entered into a 
contract with deft, society for the sale to 
deft, society of thirty-seven of the freehold 
& leasehold mtges. of pltf. society for £6,400. 
Deft, society having declined to complete, 
pltf. society issued a writ for specific per- 
formance. Subsequently the parties by 
agreement stated a special case for the opinion 
of the ct as to, amongst other things, whether 
the contract was ultra vires deft, society, 
because it had not at the date of the contract 
surplus funds properly available for invest- 
ment, & whether pltf. society could transfer 
the mtges. without the consent of the 
mtgors. Both these points were decided in 


favour of pltf. society : — Held : (1) although 
the contract might be intra vires in its incep- 
tion, notwithstanding that deft, society had 
not sufficient surplus Junds to carry it out, 
yet if at the time when an order was made for 
its specific performance deft, society had not 
sufficient surplus funds the effect of the order 
would be to require the society, which was 
not an investing society, to invest moneys 
which were not its surplus funds in a security 
in which it had no power to invest them ; 
(2) a further effect of the order, if made, 
would be to require deft, society to borrow 
money to pay for the mtges. ; & as its bor- 
rowing powers could not be resorted to 
except for borrowing for the purposes of the 
society, & as the purchase of the mtges. 
was not one of those purposes, the order 
would be an order requiring deft, society to 
do an ultra vires act ; therefore no order for 
specific performance ought in the circum- 
stances to be made ; (3) having regard to 
the fact that the mtges. in question were 
building society mtges., pltf. society was not 
in a position to transfer to deft, society all 
the rights & benefits to which under them it 
was itself entitled, pltf. society was not 
ready & willing to perform its part of the 
contract, &; consequently it could not enforce 
the contract.-— Sun Building Society v. 
Western Suburban & Harrow Boad 
Building Society, [1021] 2 Ch. 438; 01 
L. J. Ch. 74 ; 125 L. T. 782 ; 37 T. L. B. 
844 ; 65 Sol. Jo. 734, 0. A. 


Part X. — Disputes. 

242. Add. Citation 37 J, P. 468. I L. 0. O. (1027), 137 L. T. 40. 

251. Add. Annotation : — Refd. Northwood v . « 277. Add. Citation .—-87 .T. P. 468. 


PART X. SECT. 1. 

243 II. .] — Tbo roles of the 

building society provided that every 
dispute arising between members of 
the society or any person claiming 
through or under a member or under 


the rules of the society or any officer 
thereof should be referred to orbn. : — 
Held: the effect of the rules of the 
society & sect. 86 of Building Societies 
Act, 1886, was not to oust the Juris- 
diction of the ct. to determine a 
question whether a certain person was 
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a member of the society or not, such 

a uestion not being a dispute within 
be rules 8c sect. 36 of the Act. — 
Bolton 8c Downs Building Co., Ltd. 
e. Darling Downs Building Society, 
[1936] Q. 8. R. 237. — A UR, 




Vol. m— Bunding Societies. Cases 285a- 870. 


Part XII. — Amalgamation and Transfer. 


285a. Amalgamation— Effect of 1874 Act, s. 33 — 
Dissolution of constituent societies un- 
necessary .1 — By a contract dated Sept. 15, 
1928, applt. agreed to sell to resp. two free- 
hold plots of land & a dwelling-house. On 
Nov. 30, 1925, the property so contracted 
to be sold was mtged. to the H. Equitable 
B.B. Society, Sc on Jan. 31, 1928, that society 
was united in accordance with the provisions 
of the Building Societies Acts with the 
H. Permanent B.B. Society under the name 
of the H. Building Society. On June 28, 
1928, the money due on the mtge. was repaid 
to tne H. Building Society, which society 
gave a receipt endorsed on the mtge. A note 
was also endorsed that on Jan. 31, 1928, the 
H. Equitable B.B. Society Sc the H. 
Permanent B.B. Society were united Sc became 
one society under the name of the H. Building 
Society, Sc that the transaction was duly 
registered as required by the Building 
Society Acts. The purchaser required an 
abstract of the documents effecting the 
transfer of the mtge. to the H. Building 
Society from the H. Equitable B.B. Society 
Sc asserted that resolutions as to union, the 
notice to the registrar, Sc consents in writing 
of the shareholders in the two societies must 
be abstracted. The purchaser also claimed 
to be entitled to see the instrument of union 
to ascertain that the provisions of the Build- 
ing Societies Acts had been complied with. 
The vendor contended that this was not 
necessary as under 1877 Act, s. 5, the 
registration operated as a conveyance of the 
property which was then vested in the H. 


Equitable B.B. Society. The judge held 
that under the Building Societies Acts the 
possibility was contemplated of a union with- 
out a dissolution of the uniting societies, Sc 
1877 Act, s. 5, which provided that the 
registration of the union should operate as a 
conveyance, must be read as subject to 
1874 Act, s. 33, under which the instrument 
of union might provide that certain properties 
should be excepted Sc not transferred, Sc it 
was therefore necessary for the purchaser 
to be furnished with an abstract of the 
instrument of union to enable him to see 
whether 1877 Act, s. 6, could operate without 
any qualification : — Held : 1874 Act, s. 33, 
Sc 1877 Act, s. 5, contemplated that a union 
of two societies might be made without a 
dissolution of each society. Sc it was putting 
too much on 1874 Act, s. 33, to say it gave 
complete union so that no inquiry could be 
made as to the terms of union, Sc 1877 Act, 
s. 5, made it clear that only such properties 
vested in the united society as the instrument 
of union provided, therefore it was necessary 
that the vendor should abstract Sc verify the 
resolution of union, the notice to be given to 
the registrar of the union, & the other 
instrument of union if any, Sc until he had 
done so he had not produced to the purchaser 
.a proper title . — Re Fryer & Hampson’s 
Contract (1929), 140 L. T. 680, C. A. 

285b. Property vesting In united society — 

Dependent on terms of instrument of union.]— 

Re Fryer Sc Hampson’s Contract, No. 285a, 
ante . 


Part XIII.- 

293. Add. Annotation : — Consd. Re United Citizens’ 
Investment Trust (1931), 101 L. J. Ch. 17. 

294. Add. Annotation Consd. Re United Citizens* 
Investment Trust (1931), 101 L. J. Ch. 17. 

298. Add. Annotation : — Retd. Re United Citizens* 
Investment Trust (1931), 101 L. J. Ch. 17. 

305. Add. Annotation : — Reid. Re Vernon Heaton 
Co., [1936] Ch. 289. 

307. Add. Citation : — subsequent proceedings, [1921] 
2 Ch. 438, C. A. 

810. Add. Annotation : — Retd. Re United Citizens* 
Investment Trust (1931), 101 L. J. Ch. 17. 

813. Add. Annotation : — Consd. Re United Citizens' 
Investment Trust (1931), 101 L. J. Ch. 17. 

814. Add. Annotation : — Consd. Re United Citizens’ 
Investment Trust (1931), 101 L. J. Ch. 17. 

816. Add. Annotation : — Consd. Re United Citizens’ 
Investment Trust (1931), 101 L. J. Ch. 17. 


Dissolution. 

343. Add. Annotation : — Reid. Re United Citizens' 
Investment Trust (1931), 140 L. T. 213. 

844. Add. Annotation : — Generally , Refd. Re 
United Citizens’ Investment Trust (1931), 
140 L. T. 213. 

349. Add. Annotation : — Refd. Re United Citizens’ 
Investment Trust, [1932] 1 Ch. 395. 

359. Add. Annotation : — Refd. Re United Citizens' 
Investment Trust (1931), 140 L. T. 213. 

365. Add. Annotation : — Consd. Re United Citizens' 
Investment Trust (1931), 101 L. J. Ch. 17. 

870. Add. Annotations ; — As to (2) Consd. Re 
Airedale Co-operative Worsted Manufacturing 
Society, Ltd., [1933] Ch. 039. Refd. Bowling 
v. Cox, [1920] A. C. 751 ; Re Simms, Ex p. 
Trustee v. William Simms, Ltd. Sc Gillett 
(1933), 170 L. T. Jo. 142. 


BURGLARY AND THEFT INSURANCE. 


See Insubance. 
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English and Empire Digest Supplement. 


BURIAL AND CREMATION. 


Part I. — Rights and Duties of Executors and Others as to 

Burial. 


20a. Not freehold estate— No personal estate— 

8 & 4 Will. 4, c. 104.1 — Carter v, Beard 
( 1839), 10 Sim. 7 ; 8 Jur. 582 ; 69 S3. B. 514. 

Annotation : — Retd. Re Rhodes, Rhode* v, Rhodes (1890), 
44 Oh. D. 94. 

45. Add, Annotations : — As to (2) Reid. Kent v . 
Atkinson, [1923] P. 142 ; Rose v. Ford, 
[1937] 8 All E. B. 359. 


47. Add. Annotation; — -Retd* Barnett r. Oohen, 
[1921] 2 K. B. 401. 

After this case add x — 

.] — See, note. Law Reform (Mis- 
cellaneous Provisions) Act, 1934 (c. 41), 
s. 2 (3). 

56a. Verbal Instructions by deceased for 

elaborate funeral.] — Be Bead, Galloway v. 
Harris (1892), 36 Sol. Jo. 626. 


Part II. — Churchyards. 

69. After this case add 

.] — See, now, Parochial Church Council (Powers) Measure, 1921 (No. 1), a. 4 (1) (ii) (c). 


Part III. — Burial in Churches and Churchyards. 


77. Add. Annotation: — Retd. Preston Oorpn. v. 
Pyke, [1929] 2 Oh. 338. 

81. Add. Annotation : — Consd. Preston Oorpn. v. 
Pyke, [1929] 2 Oh. 838. 

87. Add. Annotation: — As to (1) Held. Be St. 
John’s, Hampstead, [1939] i*. 281. 

101. Add. Annotation: — Reid. Preston Oorpn. v, 
Pyke, [1929] 2 Oh. 338. 

121. Add. Annotation : — Refd. R. v. North, Ex p . 

• Oakey (1926), 43 T. L. R. 60. 

188. Add. Annotation: — Retd. Oapel St. Mary, 
Suffolk v. Packard, [1927] P. 289. 

189. Add. Annotation : — Retd. Be Little Gaddesden 
Churchyard, Ex p . Outhbertson, [1933] P. 150. 

140a. Material — White marble.] — (1) A faculty to 
erect a memorial in a churchyard was refused 
by the Consistory Ot. on the ground that the 
memorial was to be of white marble. It was 
8 feet by 4 feet, to consisted of a St. Andrew’s 
cross about 1 inch above the ground. Rest- 
ing on the cross was a vase about 20 inches 
above the ground. Forty-one per cent, of 
the memorials already in the churchyard 
were of white marble : — Held : there was 
nothing illegal in the use of white marble 
for the memorial to in the circumstances the 
wishes of petitioner ought to be acceded to 
to a faculty granted. 

(2) The incumbent’s so-called discretion 


' does not exist. All that he can do, when any 
one wishes to ereot a memorial, if he does not 
consent, is to say that that person must obtain 
a faculty, to if that faculty is refused the 
matter cannot proceed. That is the power of 
the Incumbent : he has no judicial discretion. 
In the second place there has been a nave 
misunderstanding as to the report of the 
Central Council for the Care of Churches, to 
its pamphlet on the care of ohurchyards. 
That report is merely advice, to does not 

E rofess to be anything else. The incumbent 
i the present case thought that he was bound 
to follow that report. He spoke of himself 
as a man under authority, referring to the 
diocesan report, which followed the lines of 
the report of the Central Council. That is 
wrong, for, as I have said, these reports are 
merely advice. The only authority is that 
of the Chancellor to of the ct. to which 
appeals from his decision can be taken (Sir 
Lewis Dibdin). — Be Little Gaddesden 
Churchyard, Ex p, Outhbertson, [1933] P. 
150 j sub nom. Outhbertson v. Little 
Gaddesden Parishioners, 77 Sol. Jo. 268. 
140b. Powers of incumbent .] — Be Little GaDdes- 
den Churchyard, Ex p, Outhbertson, 
No. 140a, ante . 

146. Add . Annotation Consd. Be 8t. John’s, 
Hampstead, [1939] P. 281. 


PART r. SECT. 1, SUB-SECT. 1. 

•*. General rule.] — In the absence of 
a testamentary disposition providing 
otherwise, the right to the possession 
of a dead body for the purposes of 
p r e se rv a tion 8c burial belongs to the 
surviving husband or wife or next of 
kin, 8c for any Infraction of said right, 
suoh as an unlawful mutilation of 
the remains, an action tor damages will 
lie 8C recovery may be had therein for 
mental suffering which results proxi- 
mately from the wrongful aot although 
no actual pecuniary damage is alleged 
or proven. — Edmonds e* Armstrong 
Funeral Hour, Ltd., f 1930] 8 W. W. 
R. 649; (1931 ] 1 D. L, R, 676; 25 
Alta. L. XL 173. — CAN. 

•b. Right of eaoendor ,] — The exor. 
has a right to the body tor the purpose 
of burial, & in an action by aa exor. 
against the widow Sc others, an Interim 
Injunction was fruited 8c continued 
until the trial of the action, restraining 


lefts* from preventing pltfr. from 
carrying out the burial ot the body of 
the deceased. — H unter v. Hunter, 
[1930] 4 D. L. XL 255 ; 65 O. L. R. 
586.— CAN. 

PART I. SECT. 2, SUB-SECT. 2. 


so. Coroner — Liability of 

cipottty.l — An unclaimed human body 
bavin* been found dead within the 
area of deft, municipality, a provincial 
ooroner instructed pltf.. an under- 
taker. to prepare It for burial. Pltf. 
did the neoeesary work ft completed 
the burial ft sued the municipality for 
his labour ft expenses incurred : — 
Reid : reading together Coroners Aot, 
XL 3. M., 1913, Manitoba Anatomy 
Aot, XL S. M., 1913, ft Burials Aot. 
XL A M». 1913, sect. 5 of Coroners Aot 
plaoed the duty on the ooroner to 
oauso the body to be interred ft 
sect. 19 of Burials Aot rendered the 


the interment. — Davet v , Cornwallis, 
[1931] 1 W. W. XL Is 2 D. L. XL 80 ; 
89 Man. L. XL 259.— CAN. 


PART IL SECT. 1, SUB-SECT. 1. 

se. Company — Whether ** lot holder , M ] 
— Bayvxbw (Mmmwmw Co. *. McLean, 
[1932] 8 D. L. XL 699 ; 6 M. P. XL 
802.— CAN. 

PART III. SECT. 6, SUB-SECT. 2. 

186 I. Removal — To another part of 
c&urcAi/ord.] — Where a proposed 
extension of the fabric of a .Scottish 
Episcopal church entailed encroach- 
ment on part of tlm graveyard surround- 
ing the ohuroh, the oL, in the exercise 
of the nobile oMeUm, authorised the 
removal, subjoin to certain conditions, 
of the grav e ston es, ft their re-ereotton 
upon or near the fabric of the new 
building. — o mu s nn .To. Petitioners, 
[192618. a 750.— SOOT. 




VoL V1L— Burial and Cremation. Cases 166- 862a. 


Part V. — Fees on Burial in Churchyard or Cemetery. 

166« Add* Citation : — sub notn. Anon., 1 Vent. 274. 

Part VII. — Provision of Land for Burial Grounds. 

201. Add. Annotation: — Generally , Refd. R. v. North, Ex p. Oakey (1026), 43 T. L. R. 60. 


Part VIII. — Provision of Burial Grounds under Burial Acts. 


204. Add. Annotations : — Consd. Nicholl v. Llanfc- 
wlt Major Parish Council, [1024] 2 Oh. 214 ; 
L. C. 0. v. Greenwich Oorpn., [1929] 1 Oh. 
305. 

228. Add. Annotation : — Refd. Rotunda Hospital, 
Dublin v. Goman (1920), 7 Tax Oas. 617. 

228a. Power to acquire land by exchange.] — 

Nicholl v. Llantwit Major Parish Coun- 
cil, No. 291a, post 

281. Add. Annotation: — As to (1) Apld. Hoskyns- 
Abrahall v . Paignton U. D. C., [1929] 1 Ch. 
375. 

287a. Allotment of unconsecrated part — For 
parishioners of particular denomination — 
Extent of rights.] — 1863 Act, s. 7, upon its 
true construction, authorised the allotment 
by a burial board of portions of the uncon- 
seorated part of a new burial ground for 
burials exclusively of parishioners belonging 
to the particular religious denomination for 
whom an allotment is made. 

Under the provisions of the Burial Acts 
such an allotment was in 1854 made by pltfs., 
as the burial board, of a portion of the 
unconsecrated ground for the burial of the 
Roman Catholic parishioners. Upon an 
originating summons under R. S. 0., Ord. 54, 
r. 1, taken out by pltfs. to ha,ve it determined 
whether, by virtue of that allotment for the 
Roman Catholic parishioners, a deceased 
parishioner not a member of the Roman 
Catholic denomination could be buried in 
such allotted portion ; & if he could, whether 
he could be so buried with the rites or 
ceremonies of any denomination other than 
those of the Roman Catholic : — Held : 
(1) the portion so allotted for the Roman 
Catholics was by virtue of its allotment 
appropriated exclusively for the burial of the 
Roman Catholics; (2) a Roman Catholic 
parishioner had, under the Burial Acts, no 
greater rights in the portion so allotted for 
their burial than a parishioner, as such, had, 
before those Acts, in his old parish burial 
ground; 4c, consequently, although he still 
had, under those Acts, a right of interment in 
that allotted portion, he had no individual 


right, as a parishioner, to interfere with the 
burial therein of a parishioner of a different 
denomination; (3) the A.-G. was entitled in 
properly constituted proceedings, if he should 
think fit to institute them, to an order 
restraining pltfs. from permitting the burial 
of persons other than Roman CatholioB in 
the portion allotted to Roman Catholics; 
(4) nothing in 1853 Act enabled any particular 
rites or ceremonies to be enforced in regard 
to burials within the portion allotted to 
Roman Catholics or rendered the performance 
in regard to such burials of any particular 
rites or ceremonies unlawful. — Preston 
Oorpn. v. Pykb, [1929] 2 Oh. 338 ; 98 L. J. 
Ch. 388 j 141 L. T. 252 ; 93 J. P. 181 ; 45 
T. L. R. 398 ; 27 L. G. R. 740. 

237b. Right of parishioners of other 

denominations to burial.] — Preston Oorpn. 
v. Pykb, No. 237a, ante. 

237c. Restraint of unauthorised burial 

by Attorney-General.] — Preston Corpn. «. 
Pykb, No. 237a, ante . 

237d. Performance of particular rites 

4c ceremonies — Whether enforceable.] — 
Preston Oorpn. v . Pykb, No. 237a, ante. 

237e. Whether lawful.] — Preston 

Oorpn. v. Pykb, No. 237a, ante . 

262a. .] — The exclusive right of burial in 

part of a cemetery granted by a local autho- 
rity under 1879 Act, s. 2, which incorporates 
1847 Act, to a grantee who has purchased 
the right to erect a vault on the space set 
apart for the purpose of the grant, is a right 
of interment of the dead therein As of keeping 
the vault in reasonably good repair subject 
to such regulations as the local authority 
think fit. The grantee has no freehold 
interest in the space or the vault A no right 
to use them for the purpose of performing 
private rights or ceremonies, or to open or 
enter the vault for the purpose of depositing 
articles therein, without the consent of the 
* local authority. — Hoskins-Abrahall v. 
Paignton Urban Council, [1929] 1 Ch. 
375 ; 98 L. J. Ch. 103 ; 140 L. T. 397 ; 93 
J. P. 93 ; 45 T. L. R. 161 ; 27 L. G. R. 129, 
C. A. 


PART VUL SECT. 5. 

SCO U Extent of right-To A. Ms 
Metre db assigns."]— Under Cemetery 
Act, R. B. A*» 19SS Co. 10S). the 
purchaser of a lot oannot get by a 
conveyance, even when expressed to 
he to nis heirs A assigns, a title In fee 
staple without restriction or limita- 
tion. The title which he obtains stay 


properly be described as an easement. 

— &TRATHOONA OXMBTKBY Op. V. TAY- 
LOR, (10941 3 D. L. R. 625 ; 2 W. W, R. 
070 ; SO Alta, h* R. 459. — CAN. 

260 IL —3 To whom right of 

burying passes.) — The right of burying 
in the lot snooeeds, speaking generally, 
to the next-of-kta of deceased.— 
STRATHOON a CteMXTK&T GO. t>. TaYLOB, 


[1924) 8 D. L. R. 025 ; 2 W. W. H. 
970 ; 20 Alta. L. R. 459. — CAN. 

PART IX. SECT. 1. 
sd. Prohibiting employment of hired 
labour to improve burial plots.) — Held : 
reasonable & within the directors* 
powers. — S trath con a Cemetery Co. 
e. Taylor, 11024} 3 D. L. R. 0S5 j 2 
W. W. R. 970 : 20 Alta. L. R. 469.— 0AM. 
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Cum 278— 806a. English and Empire Digest Supplement. 


Part X. — Position of Burial Grounds. 

272. Add. Annotation .—As to (1) Held. Graigola 274 > Annotation Refd. Graigola Merthyr 

Merthyr Co. v. Swansea Corpn., [1920] A. C. °°- »• Swansea Oorpn., [1929] A. 0. 344. 

844. 277. Add . Annotation : — Reid. A.-G. v. Hodgson 

[1922] 2 Ch. 429. 


Part XL — Closed and Disused Burial Grounds. 


27pa. Removal of graves — Liability of trustees to 
Injunction.] — Persons bad purchased family 
graves in perpetuity in a private burying 
ground, which was afterwards closed by 
order of the Queen in council. There was 
no formal grant executed, but their title was 
merely evidenced by a receipt for the pur- 
chase-money stating the purchase : — Held : 
they were entitled to an injunction to restrain 
the trustees from removing or injuring the 
graves or gravestones, etc., but the relief 
must be limited to the spot purchased by 
pltfs., & the rights of the trustees to the 
remainder was unaffected. — Moreland v. 
Richardson (1856), 22 Beav. 596 ; 25 L. J. 
Ch. 883 ; 27 L. T. O. S. 287 ; 20 J. P. 547 ; 
2 Jut. N. S. 726 ; 4 W. R. 765 ; 52 E. R. 1238. 

284. Add, Annotation: — Retd. Sv ift v. Board of 
Trade, [1925J A, 0. 520. 

290. After this case add 

.] — See, now , Parochial Church Council 

. (Powers) Measure, 1921 (No. 1), s. 4 (1) (ii) (c). 

291, Add. Annotations : — Consd. Nicholl v. Llant- 
wit Major Parish Council, [1924] 2 Ch. 214. 
Apld. L. C. C. v. Greenwich Corpn., [1929] 
1 Ch. 305 ; Re St. John’s, Hampstead, [1939] 
P. 281. 

291a. .1 — A parish council being the duly 

constituted burial authority for the parish 
took from pltf., in consideration of a covenant 
to redeem the tithe rentcharges charged on 
the land being conveyed & on adjoining land 
retained by pltf., a conveyance of land “ to 
hold the same . . . according to the true 
intent & meaning ” of the Burial Acts. The 
land proved unfit & was never used for 
interments, & it was never fenced off or 
consecrated, nor did it adjoin any burial 
ground. The council agreed with pltf., with 
the approval of the parish meeting, to 
exchange the land for other land suitable for 
use as a burial ground : — Held : (1) the land 
first acquired by the council had never been 
“set apart for the purposes of interment ** 
& was not therefore a “ disused burial 
ground,” so as to be subject to the restriction 
imposed by 1884 Act, s. 8 ; (2) the council 
had power to effect the exchange by virtue 
of the powers to sell land not required for 
interments & to buy land for the purposes of 
interment conferred respectively by 1852 
Act, ss. 28 & 26, as extended by 1858 Act, 
s. 7. — Nicholl v. Llantwit Major Parish 
Council, [1924] 2 Ch. 214 ; 93 L J. Ch. 
602 $ 181 L. T. 684 ; 68 Sol. Jo. 718. 

Annotation : — At to (1) Expld. L. C. C. v. Greenwich Corpn., 
[1929] 1 Ch. 305. 


292. Add. Annotations : — Consd. Nicholl v . Llant- 
wit Major Parish Council, [1924] 2 Ch. 214. 
Apld. L. C. C. v. Greenwich Corpn., [1929] 
1 Ch. 305. 

294a. Land set apart for interment — Interments 
abandoned as to part — Continued as to other 
part.] — (1) Where a piece of land has been 
effectually set apart for the purposes of 
interment it becomes a “ burial ground ” 
within the aggregate definition of Metro- 
politan Open Spaces Act, 1881 (c. 34), 1884 
, Act, & Open Spaces Act, 1887 (c. 32), & any 
portion for which the purposes of interment 
are subsequently abandoned becomes a 
“ disused burial ground ” within the similar 
definition, although interments still go on 
in other parts of the cemetery. 

(2) A sale of a “ disused burial ground ” 
by. the Admiralty under the general powers 
of Admiralty Lands & Works Act, 1864 
(c. 57), s. 15, is not a sale under the authority 
of an Act of Parliament within 1884 Act, 
8. 5, & consequently the disused burial 
ground still remains subject to the building 
prohibitions of 1884 Act, s. 3. — London 
County Council v. Greenwich Corpn., 
[1929] 1 Ch. 305 ; 98 L. J. Ch. 49 ; 140 L. T. 
456 ; 93 J. P. 123 ; 45 T. L. R. 144 ; 27 
L. G. R. 282. 

Annotation: — As to (1) Apld. lie St. John's, Hampstead, 
[1939] P. 281. 

294b. Site useless for burial ground.] — A faculty 
was sought authorising the erection of a 
building, a columbarium, on a site which 
formed part of a consecrated burial ground. 
An Order in Council had closed the burial 
ground except for burials in private vaults or 
in graves of specified minimum depth. The 
site of the proposed building was useless for 
burial purposes: — Held: (1) the colum- 
barium could not be treated as an above- 
ground vault or an extension of the burial 
ground, nor was the placing of ashes in an 
urn & the storage of the latter an inter- 
ment; (2) the site was a disused burial 
ground, &, consequently, the erection of a 
building thereon would be contrary to Dis- 
used Burial Grounds Act, 1884, s. 3. A 
faculty was therefore refused. — Re Sri John’s, 
Hampstead, [1939] P. 281 ; 160 L. T. 641 ; 
55 T. L. R. 585 ; 83 Sol. Jo. 342. 

296. Add. Annotation : — Consd. L. C. C. v. Green- 
wich Corpn., [1929] 1 Oh. 305. 

296*. Sale by Admiralty.] — L ondon County 

Council v. Greenwich Corpn., No. 294a, 
ante . 


PART XL SECT. 1, SUB-SECT. 8.- 
8841* Compulsory tale — Batit 
comp fieotton.) — On expropriation 


A I a cemetery* the trustees can only 
claim value as cemetery Sc cannot have 
of the value of sand Sc gravel deposits 
of i beneath It, that not being part of the 
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value to the owners. — It. v. Middle ton 
Church Trusters (1920), 56 D. L. ft. 
60.— CAN. 


VoL VIL — Burial and Cremation. Cases 800 — 888a. 


800. Add . Annotations : — Apld. Stevens v. Willing 
A Co. (1029), 167 L. T. Jo. 178. Consd. St. 
Nicholas Aeons v. L. O. 0., [1928] A. C. 409. 

800a. Urinal.] — A borough council petitioned for a 
faculty to authorise the conversion of a con- 
secrated churchyard, which had been wholly 
closed for interments by Order in Council, 
into an open space, A the laying out A 
maintenance of it as such. Authority was 
sought for laying out A maintaining part of 
the churchyard as a playground for children 
A for the erection upon it of urinals A a small 
toolshed : — Held: (1) the proposed urinals 
were 44 buildings ” within 1884 Act, s. 2, A 
Open Spaces Act, 1887 (c. 32), s. 4, A the 
ct. had no jurisdiction to authorise their 
erection; (2) the proposed toolshed was 
necessary for the laying out A maintaining 
of the churchyard as an open space, A was 
not a 44 building ** within the above Acts ; 
(3) the facts proved justified the authorisation 
of games in the converted churchyard, but 
organised games, such as cricket A football, 
the laying out of tennis courts A the erection 
of swings A other structures should be pro- 
hibited. Faculty decreed, but not to issue 
until the council had made bye-laws embody- 
ing the above prohibitions A prescribing the 
hours during which the churchyard should 
be open to the public, so as to prevent any 
nuisance to the occupants of adjoining 
houses, A had carried a copy thereof 
into the diocesan registry for approval by 
the chancellor. — Bermondsey Borough 
Council v . Mortimer. [1920] P. 87. 

800b. Toolshed.] — Bermondsey Borough Coun- 
cil v. Mortimer, No. 300a, ante. 

800c. Underground chamber.] — St. Nicholas 
Acons (Rector A Churchwardens) v. 
London County Council, No. 309a, post . 

302. Add. Annotation : — Consd. Rc St. John’s, 
Hampstead, [1939] P. 281. 

803. Add. Annotation : — Refd. Re St. John’s, 
Hampstead, [1939] P. 281. 

309. Add. Annotation : — Dlstd. St. Nicholas Acons 
t7. L. 0. C„ [1928] A. C. 469. 

309a. .] — A briok built chamber in- 

tended to contain machinery for transform- 
ing electric current, with a roof of asphalt 
supported by steel girders A reinforced 
concrete, but so constructed that the roof 
does not project above the ground level, if 
erected in a churchyard closed for burials by 
Order in Council, would constitute a “ build- 
ing ” erected 14 upon a disused burial ground ” 
within 1884 Act, s. 3, A an ecclesiastical ct. 
has no jurisdiction to grant a faculty authoris- 
ing the erection of such a building in such a 
situation. — S t. Nicholas Acons (Rector 
A Churchwardens) v. London County 


Council, [1928] A. 0. 469 ; 97 L. J. P. C. 
113; 139 L. T. 630; 92 J. P. 186; 44 
T. L. E. 666 ; 20 L. G. R. 683, P. 0. 

315. Add. Annotation: — Generally , Refd. Ber- 
mondsey B. 0. v. Mortimer, [1926] P. 87. 

315a. Buildings incidental to use as children’s 
playground.] — By Disused Burial Grounds 
Act, 1884 (c. 72), s. 3, it is made unlawful to 
erect buildings on a disused burial ground. 
By sect. 42 of the London County Council 
(General Powers) Act, 1935, a private Act, 
a local authority may erect ( inter alia) 
buildings on any open space, A by sect. 41 
open space includes a disused burial ground 
under the control of the local authority. 
A local authority proposed to erect buildings 
on a disused burial ground, to be used as a 
playground A gymnasium for children, A 
applied for a faculty so to do under 
Open Spaces Act, 1900 (c. 26), a. 11 : — 
Held : with respect to this burial ground the 
public Act of 1884 was abrogated by the 
private Act of 1935, A the latter must prevail, 
A a faculty was decreed . — Re St. Dunstan’s, 
Stepney, [1937] P. 199 ; 63 T. L. R. 906. 

316b. Columbarium.] — Rc St. John, Hampstead, 
No. 294b, ante. 

823a. Playground for children — Tennis oourts 

& swings.] — Bermondsey Borough Council 
v. Mortimer, No. 300a, ante. 

324a. Danger to persons In churchyard — Defective 
tombstone.] — The infant pltf., while law- 
fully in a churchyard, was injured by the 
fall of a tombstone which had been erected 
by defts. It was found that defts. had been 
negligent in the erection of the tombstone : — 
Held : defts. owed a duty to persons who 
might lawfully be in the churchyard, A were 
liable for the injury sustained by pltf. — 
Brown v. Cottkrill (1934), 61 T. L. R. 21. 

330. Add. Annotations: — Consd. St. Nicholas Acons, 
London r. L. C. C„ [1928] P. 102. Refd. Re 
St. John’s, Hampstead, [1939] P. 281. 

331. Add. Annotation : — Apld. Ex v. West Riding 
County Council (1936), 52 T. L. R. 111. 

333. Add. Annotation : — Folld. Ex p. West Riding 
County Council (1936), 52 T. L. R. 111. 

333a. — — .] — Where a church burial ground 

has been closed for burials A afterwards, by 
agreement between the vicar A church- 
wardens A the local authority, dedicated for 
the purpose of an M open space ” under 
Open Spaces Act, 1900 (c. 26), there is no 
jurisdiction in the Chancellor of the diocese 
to order the issue of a faculty to enable a 
strip of the ground to be taken by the county 
council for the purpose of widening an 
* adjoining road. — Ex p. West Riding 
County Council (1936), 62 T. L. R. 111. 


PART XV. SECT. 2. 

■k. Reinterment with testatrix — Testa- 
trix iUeffitimate — Testamentary direction 
invalid. ] — Testatrix left estate amount- 
ing to £3,600. By her will she pro- 
vided that her whole estate should be 
expended on the erection of a vault on 
ground to be purchased. She directed 
that the remains of two persons, whom 


she designated as her uncle & aunt, 
should be exhumed from the grave 
where they had been buried for many 
years, & should be buried along with 
her own remains In the vault. Testa- 
trix was of illegitimate birth, Sc the 
two persons referred to were, accord- 
ingly, not legally related to her - 
Held : the estate of the testatrix bad 


fallen into lntostaoy, In respect that 
she was not entitled to direct an 
application to be made for the exhnma- 
tion 8c re-interment of persons to 
whom she was not related 8c this 
direction was an inseparable part of 
her will. — Mackintosh’s Judicial 
Factor v. Loud Advocate, £1935) 
S. C. 406.— SCOT. 
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28* Add. Annotation : — Refd. Aslam v. Imperial 
Airways, Ltd. (1933), 140 L. T. 276. 

81. For existing paragraph substitute the follow- 

^eft. was a barge-owner, & let out his 
vessels for the conveyance of goods to any 
customers who applied to him. Each voyage 
was made under a separate agreement, & a 
barge was not let to more than one person 
for the same voyage. Deft, did not ply 
between any fixed termini, but the customer 
fixed in each particular case the points of 
arrival & departure. In an action against 
deft, by the pltfs. for not safely & securely 


carrying certain goods : — Held : deft, in 
exercising this employment had incurred the 
liability of a common carrier, & was liable 
though the goods were lost without negligence 
on his part. 

Deft, was not a common carrier nor liable 
as such, but was liable as a ship-owner carry- 
ing goods for hire, upon the custom applicable 
to him as such (per Our.). 

Add. Annotations: — Refd. G. N. Ry. v. 
L. E. P. Transport & Depository, [1922] 
2 K. B. 742; Turner v. Civil Service Supply 
Assocn., [1926] 1 K. B. 50 ; Aslan v . Imperial 
Airways, Ltd. (1933), 149 L. T. 276. 

( 


48. 

44. 


Part II. — Private Carriers and Forwarding Agents. 


Add. Annotation : — As to (1 ) Refd. Phillips v. 
Britannia Hygienic Laundry Oo., [1923] 1 
K. B. 639. 

Add. Annotations : — Generally , Consd. Halli- 
well v * Venables (1030), 99 L. J. K. B. 353. 
Refd. Pratt v. Patrick, [1924] 1 K. B. 488. 


45. Add. Annotation : — Refd. Troy v. Eastern .Co. 
of Warehouses Insce. & Transport of Goods, 
etc. (Petrograd) (1921), 91 L. f. K. B. 632. 

46. Add. Citation : — 1 5 Asp. M. L. C. 208. 

47) Add. Citations:— 91 L. J. K. B. 632; 16 
# Asp. M. L. 0. 387. 


Part III. — The Contract at Common Law. 


51. Add. Annotation : — Refd. G. N. Ry. v. 
L. E. P. Transport <fc Depository, [1922] 2 

K. B. 742. 

58. -Add Annotations: — As to ( 1) Apld. Canadian 
Pacific Ry. v. Kelvin Shipping Co. (1927), 138 

L. T. 369. As to (2) Refd. Buerger v. Cunard 
S.S. Oo., [1925] 2 K. B. 640 ; Akties Steam 
v. Arcos, Ltd., Akties Bruusgaard v. Arcos, 
Ltd. (1933), 39 Com. Cas. 158 ; A/S Rendal 
v. Arcos, Ltd., [1937] 3 All E. R. 577. 

66. Add. Annotations : — As to (1) Refd. G. N. Ry. 


v. L. E. P. Transport & Depository, [1922] 
2 K. B. 742. As to (2) Refd. G. N. Ry. v. 
L. E. P. Transport & Depository, [1922] 
2 K. B. 742. 

82. Add. Annotation : — Refd. G. N. Ry. v. L. E. P. 

Transport & Depository, [1922] 2 K. B. 742. 
85. Add. Annotation : — Refd. Halliwell v. Ven- 
ables (1930), 99 L. J. K. B. 363. 

90a. .] — Great Northern Ry. Oo. v. 

L. E. P. Transport & Depository, Ltd., 
No. 234a, post. 


PART I. SECT. 4. 

33 li. .] — A ferry-boat engaged 

in transporting persons & goods for 
hire Is a common carrier. The ferry- 
man must insure not only the goods, 
but the seaworthiness of the vessel 
itself Sc bis liability in ease of unsea- 
worthiness is not ofleoted by tbe 
Harter Act. — Direct Transport Co. 
v. Detroit & Windsor Ferry Oo., 
U930] 1 D. L. R. 423 ; O. R. 86 ; affd. 
[1036] 4 D. L. R. 807.— CAN. 

PART 111. SECT. 3, SUB-SECT. 1.— A. 

1 1. .1 — Tbe onus 1b on tbe 

oarrier to prove that the loss is not 
due wholly or in part to bts negligence, 
Sc that be took all known means a 
reasonably prudent oarrier should take 
to preserve goods from damage. — 
Canadian Northern Quebec Ry. 
Oo. «. Pleet, [10281 4 D. L. R. 1119 ; 
26 Oan* Ry. Oas. 238.— CAN. 

t li. — .] — In aooordanoe with 

a rule of the Canadian freight olassifloa- 
tion approved by Railway Board, goods 
were loaded by the owners, plus., 4c 
under the standard bill of lading, carriers 
are not liable tor any loss or damage 
caused by the act or default of the 
shipper or owner. An aooident hap- 
pened through the flooring of a oar 
giving way On account of the weight 
plaoea on it by pltfs. The defective 
flooring was known to both parties, 
but plus, alone knew the use the oan 
were to be put to : — Held : the aooi- 
dent should be attributed to pltfs.' 
method of loading rather than to any 
breach of duty on part of detfts. — 


Canadian Wksttnqhousk Co., Ltd. 
c. Canadian Pacific Ry. Co. (1923), 
54 O. L. R. 238.— CAN. 

t iii. Default of consignee .] — 

Hatfield Sc Oo. e. Canadian Pacific 
Ry. (N. B.), [10261 2 D. L. R. 93.— 
OAN. 


t Iv. 


Position of Indian rail- 


ways. ]— A railway oo. in India under 
Indian Railways Act. 1890, is not 
an insurer, but is under tbe duty of 
taking a certain measure of reasonable 
oare. — G reat Indian Peninsula Ry. 
Co., Ltd. v. Jbsraj Patwari (1927), 
I. L. R. 55 Dale. 132.— IND. 

77 ii a. .] — Northern 

Grain Co. v. Canadian National 
Rys. Sc Grand Trunk Pacific Ry., 
[1922] 3 W. W. R. 733 : 70 D. L. R. 
981.— CAN. 

77 V. Through sub-con- 

tractor’s negligence .] — When a oarrier 
undertakes for reward to carry goods 
Sc entrusts the carriage of them to a 
sub-oontraotor, 4c tbe goods are subse- 
quently lost through the sub -con- 
tractor’s negiigonoe or that of bis 
servants, the oarrier is liable, because 
there has been a breach of his under- 
taking that ordinary oare will be 
exercised in the carriage of the goods. 
— Wimon v. New Zealand Express 
CO., ltd. (No. 3), [10241 N. Z. L. R. 
465.— N.Z. 

77 vi. 8. P. Wilson v. New Zea- 
land Express Oo., Ltd. (No. 3), 
(1924} N. Z. L. R. 890.— N.Z. 

77 vfl. What amounts to 


negligence .] — Where goods entrusted to 
a bailee for reward are lost or destroyed 
while in his custody, the onus is on him 
to show that the loss or destruction 
was not due to his negligence. Where 
while a motor van carrying goods for 
hire was being operated with the cut- 
out open flames occasionally issued 
from the heater pipes at a point only 
a few inches from the wooden floor of 
the van, it cannot be said that this 
method of operation did not constitute 
negligence; — Crum v. Bio 4 Transfer 
& Storage Oo., Ltd., [1930] 2 W. W. R. 
337 ; 4 D. L. R. 486.— CAN. 

85 iii. .] — Goods were dam- 

aged : — Held : deft*, were not excused 
from liability by any special contract 
in tbe bills of lading issued after delivery 
taken of tbe goods, &, having failed to 
show that the damage was not caused 
by their fault or neglect, they were liable. 
— Edgett, Ltd. v. Pacific Great 
Eastern Ry. Oo., [1923] 1 W. W. R. 
684 ; 82B.O R. 37.— CAN. 

91 i. Goods destroyed — No writ- 

ten contract limiting liability.}— -Held : 
applts. were oommon carriers St were 
liable to owners for goods destroyed 
by fire without proof of negligence. — 
India General Navigation & Ry. 
Co. v. Dkkhari Tea Co.. Ltd. (1928), 
L. R. 51 Ind. App. 29. — IND, 

sk. Misdelivery — Measure of dam- 
ages , — The measure of damages for 
misdelivery of goods by a carrier is the 
loss suffered by the shipper, being the 
price he has to pay to replace the ship- 
ment. — Scales v. Clarke Steamship 
OO., £1937] fD.LR. 420.— CAN. 



VoL vm.— Carriers. Oases 98a— 151 


92a. .1 — Oheste of tea of reaps, were ] 

delivered £o a railway co. for conveyance 
from A. to 0. The railway broke down, & 
by an arrangement between the railway co. 
& applts., who were common carriers by water, 
applts. agreed to convey the tea by a special 
flotilla by riVer to a point at which it* could 
be* put on the railway again : — Held : in so 
doing, applts. had not so far departed from 
their usual course of business as to take these 
journeys out of their usual business as 
carriers, & they were liable for tho loss of the 
tea which was destroyed, by fire while on 
board one of then? boats.— “India General 
Navigation & By. Co. v. Pekhari Tea Co. 
(1923), 93 L. J. P. C. 108 ; 180 L. T. 654 ; 
10 Asp. M. I*. 0. 285, P. 0. 

90. Add, Annotation Refd. Pratt v. Patrick. 
[1924] 1 K. B. 488. 

102. Add. Citations : — [1917] 2 K. B. 765 ; 33 
T. L. R. 617. 


114. Add. Annotations :—As to ( 1) Consd. Frenkel 
v. McAndrews, [1929] A. 0. 546. Refd. United 
States Shipping Board v. Bunge & Born 
(1924), 41 T. L. R. 73 ; Reardon Smith 


Lines, Ltd. v. Black Sea A Baltic General 
Insurance Oo., The Indian City, [1939] 

3 All J3. R. 444. As to (2) Refd. Buerger 
v. Cunard S.S. Co., [1925] 2 K. B. 046; 
Akties Steam v. Arcos, Ltd., Akties Bruus- 
gaard v. Arcos, Ltd. (1933), 39 Com. Cas. 168 ; 
A/S Rendal v. Arcos, Ltd., [1937] 3 All E. R. 
577. Generally , Refd. Ham S.S. Co. v. 
Tate & Lyle, Ltd., [1930] 2 All E. R. 597. 

119a. .] — White & Sons (Hull), Ltd. v. 

“ Hobson’s Bay ” Owners (1937), 47 LI. 
L. R. 210. 

122. Add. Annotation : — Distd. Silver v. Ocean 
S.S. Co. (1929), 40 T. L. R. 78. 

123. Add. Annotation : — Consd. Silver v . Ocean 
S.S. Co. (1929), 46 T. L. R. 78. 

144a. Contraet to carry by particular train — 
Whether warranty of time of arrival.] — Lord 
v. Midland Ry. Co., No. 412, post. 

149. Annotations : — After ** As to (2) ” add ‘ * Refd.” 
Add. Annotation : — As to (2) Refd. Jensen v. 
Hollis Bros. & Co., [1930] 1 Ail E. R. 140. 
161. Add. Annotation : — Refd. Prager v. Blatspiel, 
Stamp <fe Heacock, [1924] 1 K. B. 600. 


PART III. SECT. 8. SUB-SECT. 1.— B. 

a I. Goods warehoused for car- 

rier’s convenience.] — Reaps., husband 
Sc wife, were proceeding to England 
on Apr. 3 by mail steamer. & on 
Mar. 39 the male reap, wrote applts., 
oommon carriers, to the following 
effect: “Cabin trunk leave this day, 
Mar. 29. One cabin trunk will leave 
T. per goods train to Port A., addressed 
Mr. Sc Mrs. H., rail Port A., c/o C. & 
Oo. Kindly deliver cabin trunk to 
Orient steamer S.S. O.” The trunk 
left T. by goods train, arrived Sc was 
received at Port A. by defts., who put 
it in their store — all on Mar. 31. On 
Apr. 2 the store was broken Into, & 
most of the contents of the trunk 
stolen. There was no reply to reap, e 
letter '.—Held : the letter, or the letter, 
together with the address on the trunk, 
only authorised applts. to collect the 
trunk, & deliver it on the Bteamer, Sc 
the collection earlier than was neces- 
sary. & the consequent storing in the 
warehouse, were only for the con- 
venience of applts. &, accordingly, 
applts. were liable as common carriers 
in respect of the articles stolen.-— 
Cocking v. Hoffmann, [19321 S. A. 
8. R. 108.— AUS. 

100 i. Goods stolen from car- 

rier's warehouse at destination — Carrier 
making no warehouse charge. )—Htjd : 
holding the goods at owner b riBk, 
defts. could not he found liable for the 
loss unless they were guilty of wilful 
neglect or misconduct. — B rown r. 
Dominion Express Co. (J921), 67 
D. L. R. 325 ; 51 O. L. R. 359. — CAN. 

100 Consignee with 

notice of arrival — Bonded goods — Car- 
rier Wofcle.)-— G eorge v. Canadian 
Northern Ry. Oo. (1922), 53 O. L. R. 
04- — CAN. 

100 Hi. * Carrier not 

liable — Failure of consignee to remove 
goods within reasonable time. J— Dya- 

IfENT SC PZADKAWOLSKI tJ. CANADIAN 

Express Co., [1923] 3D. LR. 1122 ; 
52 O. L. R. 114.— CAN. 

PART III. SECT. 8, SUB-SECT. l.—D. 

105 u Illegality as defence.}— Pitt. 
shipped bydeft. co. intoxicating liquor, 
intending to have it sold in Ontario in 
violation of provincial statute Sc ot 
Dominion legUOatlon. Pltf. ln the 
shipping bill declared “ that this ship- 
ment is of a doss & shipped under 
conditions permitted by tow.*’ Part 
of the goods were stolen from defts. 
oar at destination : — Bfeld : pitf . could 
not reoover, os the cause of action was 
founded upon an illegal oontract. — 


Major v Canadian Pacific Ry. Co. % 
[1922J 3 W. W. R. 512.— CAN. 

PART III. SECT. 8. SUB-SECT. 2.— B. 

sf. Who are.] — While there was in 
Ireland an internal rebellion, with an 
arnav employed to support it, armed 
raiders took goods from a ry. co. who 
were common carriers : — Held : the 
raiders were “ King's Enemies," Sc the 
oo. was not bound to reimburse the 
owner. — Secretary of State for 
War c. Midland Great Western 
Rt. Oo. of Ireland, [19231 2 R. 
102.— IR. 

PART III. SECT. 4. 

155 i. Effect of delay— Consignee may 
refuse goods — Measure of damages.)— 
Leolkro r. R. (1920), 62 D. L. R. 324 ; 
20 Exoh. O. R. 236.— CAN. 

PART III. SECT. 5. 

h i. .] — Devlin v. 

Grand Trunk Ry. Co. of Canada 
(1870), 30 U. 0. R. 537.— CAN. 

159 ix. 

Portage Milling Sc Tranbfer Oo. v. 
Grand Trunk Pacific Ry. Co., 
[1923) 3 D. L. R. 84 ; 33 Man. L. R. 
01 ; [1923] 2 W. W. R. 88.— CAN. 

159 x. Delay in 

delivery. 1 — Hatfield & Scott. Ltd. 
v. Canadian Pacific Ry. Co. (1921), 
57 D. L. R. 453.— CAN. 

159 si. •] — India 

General Navigation Sc Ry. Co., 
Ltd. v. Giridharilal Goberdhonh 
Das (1927), I. L. R. 54 Calc. 430. — 
IND. 

100 H, Goods 

damaged.)— Where goods are damaged 
in transit Sc have been in the bands of 
a number of carriers, the vendor must 

8 rove the damage took place while in 
tie custody of tho carrier he is suing. 
—Rose Sc Laflamme# Ltd. v. Camp- 
bell, Wilson & Strathdee, Ltd. & 
Grand Trunk Pacific Ry. Co., 
[1923] 1D.L.E. 397.— CAN. 

168 ill. Short delivery. 1 

—Held: defts. had discharged the 
onus of showing that they had trans- 
ferred the goods in good order Sc con- 
dition to another carrier in the usual 
course for conveyance or delivery, Sc 
they thereupon oeased to he liable.— 
Harris v. Dublin Sc South Eastern 
RtTOo., [1927] I. R. 137. — IR. 

sg. What consignee must prove — Thai 
goods in good condition when shipped — 
That goods actually passed over line of 
defendants. ] — Nova Sales Ck>. e. Cana- 
dian Pacific Ry., 41925J 3 D. L. R. 
919.— CAN. 


PART III. SECT. 6. 

0 i. Goods seal to specified wharf.) 

— Held: evldenoe of a constructive 
delivery, which imposed on the carrier 
the duty of taking the goods on board. 
— Morrison v. Thompson (1877), 11 
N. 8. R. (2 R. Sc C.) 411.— CAN. 

PART III. SECT. 7. SUB-SECT. 1. 

d i. Goods carried by defts. 

for pitf. : — Htld : at owner's risk 
while in defts.’ warehouse at point of 
destination. — Brown v. Dominion 
Express Co. (1921), 67 D. L. R. 325 ; 
51 O. L. R. 359.— CAN. 

d ii. .] — When goods entrusted 

to a shipowner, trading as a oommon 
carrier, have reached their destination 
Sc been stored pending removal by 
the consignee, the carrier ceases to be 
liable os an insurer. — Oakley v . 
WlITTHHOUBK SC CO. (1921), 17 T«S. 
L. R. 125.— AUS. 

e 1. S. P. O’Neill v. Great Western 
Ry. Co. (1857), 7 C. P. 203.— CAN. 

1 i. .] -Secretary of State v. 

Hah Kishan Das-Kura Mal (1925), 
I. L. R. 7 Lah. 370.— IND. 

PART III. SECT. 7, SUB-SECT. 2. 

182 ii. .] — Premier Lum- 

ber Co. v. Grand Trunk Pacific Ry. 
Co., £1923 J 1 D. L. R. 640; [1928] 
8. O. R. 84 ; 1 W. W. R. 473.— CAN. 

182 111. .]— Northern 

Electric Co., Ltd. v. Canadian 
Pacific Ry. Co. Sc Fillmore Rural 
Telephone Co., Ltd. & Wibebg, 
[1023] 3 D. L. R. 781 ; 3 W. W. R. 
278.— CAN. 

PART III. SECT. 7, SUB-SECT. 8. 

p 1. Delivery without requiring 

surrender of bills of lading — Delivery 
after indorsement of bills of lading as 
security.}— Held : the carriers were 
liable. — Hickman Grain Co. v. 
Canadian Pacific Ry. Co., [1927 J 
1 D. L. R. 851 ; 1 W. W. R. 317 ; 32 
C. R.C. 333 ; 36 Man. L. R. 322 ; reved. 
sub nom. Canadian Pacific By, Co. 
v. Hickman Grain Co., [1928] 1 D.L. U. 
1069; [1928] S. C. R. 170; 34 C. R.C. 
238.— CAN. 

p ||, . j—Campbell v. Canadian 

Pacific & Canadian National Rv. 
Cos. (1924), 30 Can. Ry. Cas. 880.— 
CAN. 

PART III. SECT. 7, SUB-SECT. 6. 

• |. .] — Held : a consignee by 

delay in accepting delivery cannot 
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201. Add. Annotation : — Refd. Prager v. Blatspiel, 
Stamp & Heaoock, [1924] 1 K. B. 666. 

208* Add. Annotation : — Refd. McAlister (or Done- 
ghue) v. Stevenson (1932), 48 T. L. B. 494. 


208. Add. Annotations ; — Refd. Transoceanica Soc. 
Italians di Navigazione v. Shipton, [1928] 
1 K. B. 81 ; Prager v. Blatspiel, Stamp & 
Heacock, [1924] lK.p. 666. 


Part IV. — Modifications of the Common Law Contract. 


282. Add. Annotation :—As to (1) Reid. G. N. B; 
v. L. E. P. Transport A Depository, [II 
2 Kt B. 742. 

234a. .] — A carrier who regularly receives 

goods for carriage upon terms limiting his 
liability may be under the obligations & 
subject to the liabilities of a common carrier 
in so far as the limitation of liability does not 
extend. He does not by limiting his liability 
assume for all purposes the position of a 
bailee for reward who is liable only for 
negligence of himself or his servants, unless 
the limitation of liability is so extensive as 
to be inconsistent with the profession or 
contract of a common carrier. 

A consignor who tenders to carriers for 
carriage goods apparently harmless but in 
fact dangerous, whether the carriers are 
common carriers bound by the custom of the 
realm to carry goods provided they are safe 
A fit for carriage or whether t hey are a rail- 
way co. bound by statute to atiord reasonable 
facilities for the receiving, forwarding & 
delivering of goods, must give warning of the 
danger ; otherwise he impliedly warrants 
*that the goods are safe & fit for carriage. 

Forwarding agents delivered to a railway 
co. for carriage certain carboys containing 
a corrosive fluid & also certain bales of felt 
goods on the terms of consignment notes 
exempting the co. from liability in certain 
events & stating that they did not undertake 
to carry dangerous goods except on special 
conditions. The carboys were insufficient to 
contain the fluid, whioh escaped A injured 
the felt goods. The co. professed to carry 
the felt goods as common carriers. The 
owner of the felt goods claimed damages 
against the co., & the co. paid £487 in settle- 
ment of the claim. In an action by the co. 
against the forwarding agents to recover this 
sum as damages for breach of warranty : — 
Held : (1 ) the terms of the consignment notes 
did not prevent the co. from being, as they 
professed to be, common carriers of the felt 


goods ; (2) the co. were therefore liable as 
insurers, A without proof of negligence, to 
the owner of* the felt goods ; (8) they were 
entitled to recover from the forwarding 
agents, as upon an implied warranty that 
the carboys were fit to be carried, the amount 
they had paid to the owner of the felt goods 
for the damage done to his goods. — Great 
Northern By. Oo. v. L. E. P. Transport & 
Depository, Ltd., [1922] 2 K. B. 742 ; 91 
L. J. K. B. 807 ; 127 L. T. 664 ; 38 T. L. B. 
711, 0. A. 

241. Add. Annotation : — Refd. Dew v. United 
; British S.S. Oo. (1928), 98 L. J. K. B. 88. 

26$. Add. Annotations: — Refd. The Ohristel Vin- 
nen, [19241 P. 61 ; Elder, Dempster v. 
Paterson, Zochonis, Griffiths Lewis Steam 
Navigation Oo. v. Paterson, Zochonis, [1924] 
A. 0. 622. 

265. Add. Annotations: — Consd. Turner v. Civil 
Service Supply Assocn., [1926] 1 K. B. 60; 
Forbes, Abbott & Leonard v. G. W. By. 
(1927), 44 T. L. R. 97; OaJico Printer’s 
Assocn., Ltd. v. Barclays Bank (1930), 146 
L. T. 61. Refd. Fagan v. Green & Edwards, 
[1906] 1 K. B. 102 ; Svenssons (0. Wllh.) 
Travaruaktiebolag v. Cliff e S.S. Oo. (1931), 
37 Com. Cas. 83 ; Beaumont-Thomas v. Blue 
Star Line, Ltd., [1939] 3 All E. R. 127. 

266. Add. Annotations: — As to (1) Apld. Gosse 
Millard v. Canadian Government Merchant 
Marine, American Can Co. v. Same, [1927] 
2K. B. 432. (See [1928] 1 K. B. 717.) Refd. 
Layton v. General Steam Navigation Co. 
(1928), 130 L. T. 662. As to (2) Consd. 
Calico Printers* Assocn., Ltd. v. Barclays 
Bank (1930), 145 L. T. 51 ; Aslan v. Imperial 
Airways, Ltd. (1933), 49 T. L. R. 415; 
Beaumont-Thomas v. Blue Star Line, Ltd., 
1939] 1 All E. R. 174. Refd. Rutter v. 
Palmer, [1922] 2 K. B. 87 ; Fagan v. Green 
& Edwards (1925), 70 Sol. Jo. 185 ; Brooks 
Wharf & Bull Wharf, Ltd. v. Goodman Bros., 
[1937] 1 K. B. 534. 


extend the period o! the contractor’s 
liability as saoh. — P ortage Milling 
& Transfer Oo. t>. Grand Trunk 
PAofno Ry. Oo., (1993J 9 W. W. R, 
88.— CAN. 

sk. Rights of worrier — To sett — 
Must be exercised with reasonable 
diligence. 1— t a vm v. Elliot (1994), 
55Q. L. R. 583.— CAN. 

PART 111. SECT. 7, SUB-SECT. S. 


S.AP. 

PART III. SECT. 7, SUB-SECT. 7. 

SOI I. Whether agent for sate of 
neeessUv — Perishable goods — Sals with- 
out oommuntoattng with owner .) — Where 
goods carried by a railway oo. are 
liable to perish while In It* f 

because of the consignee's 

taking delivery, the oo. has the 


to advertise ft sell the goods without 
any notice to the consignor, whether 
or not there are any tolls payable. — 
Alberta Potato ft Vegetable Oo. 
e. Canadian Paoifio Ry. Oo. (Alta.). 
[19971 9 D. L. R. 818; [19971 9 

W.W. R.65; 89 Can. Ry. Oas. 856.— 
CAN. 

PART III. SECT. S. 

e. Add “ rated. (1991), 64 D. L. R. 
816; 60 O. L. R. 998.*’ 

0 1. . fc~N ASEARENO V. Al- 

goma Eastern Ry. Oo. (1999), 70 
D. L.R. 968,— CAN. 

PART IV. SECT. 1, SUB-SECT. 8. 

si. Condition requiring notice o floss— 
Absenmof noHm bar to rigM of action .) — 
Pim« Lumber Oo. e. Grand Truer 
Pacific Ry. Oo.. (10981 1 D.L.R. 649; 
jmsi a. a R. 84 ; 1 W. W. R. 478.— 

sm. 8. P. Northern Electric Oo., 

4 


Ltd. v. Canadian Paoifio Ry. Oo. ft 
Filxaiorb Rural Telephone Oo.. Ltd. 
ft Wibebg, [19981 8 D. L. R. 781 ; 8 
W. W. R. 2 78. —CAN. 

sn. United States freight classifica- 
tion .] — A oontract of carnage of goods 
from the United States to Canada 
made according to a freight glassifica- 
tion In nse in the United States, 
whereby the carrier’s liability was 
limited to a oertain amount: — Retd: 
to be authorised by Railway Act, 
1919 to. 68), s. 899 <4), ft each classifica- 
tion ft limitation were binding on the 


S5B.aH. 989.— CAN. 

PART IV. SECT. 1, SUB-SECT. 4.— A. 
o 1. - — - Goods lesl — No proof of 


riot not NaWiJl— South African Rn. 
e. OONRADIB, (1999] App, O. 187- — 
S* AF. 
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267. Add. Annotations : — Consd. Calico Printers' 
Assocn., Ltd. v. Barclays Bank (1031), 145 
L. T. 51. Reid. Ambatielos v. Anton 
Jurgens Margarine Works. [1622] 2 K. B. 
185; Butter v. Palmer, [1022] 2 K. B. 87. 

271. Add. Annotations : — As to (1) Apprvd. & 
Apld, L. A N. W. By. v. Neilson, [1922] 2 
A. 0. 263. As to (2) Apprvd. & Apld. 
L. to N. W. By. v. Neilson, [1922 ] 2 A. 0. 
203. Oonsd. Buerger v. Cunard 8.S. Co., 
[1925] 2 K. B. 646. 

After this case add : — 

Loss, damage or delay — Loss of bullion — 
Carriage by air .] — See Aslan v. Imperial 
Airways, Ltd., Street to Aerial Traffic, 
No. 260a, post. 

800. Add. Annotation : — As to (2) Consd. Ehinger 
v. S. E. to 0. By. to Pullman Car Co. (1922), 
38 T. L. B. 678. 

802. Add. Annotation : — Reid. Rosenthal v. L. C. 0* 
(1924), 131 L. T. 563. 

807a. Goods handed to unauthorised person.] — 

Bose Bros. (Wigmorb), Ltd. v. London & 
North Eastern By. Co. (1935), 79 Sol. Jo. 
923. 

885. Add. Annotation : — Consd. Studebakers Dis- 
tributors, Ltd. v. Charlton Steam Shipping 
Co., [1938] 1 K. B. 459. 

842. Add. Annotations : — As to (1 ) Reid. Rosenthal 
t?. L. 0. O. (1924), 131 L. T. 563. As to (2) 
Consd. Rosenthal v. L. O. 0. (1924), 131 L. T. 
568. 

347. Add. Annotations : — As to (2) Apld. G. N. By. 
v. L. E. P. Transport to Depository, [1922] 
2 K. B. 742. As to (3) Apld. G. N. Ry. v. 
L. E. P. Transport to Depository, [1922] 
2 K. B. 742. 

361. Add. Annotations : — Reid. G. N. Ry. v* 
L. E. P. Transport to Depository, [1922] 
2 K. B. 742 ; Forbes, Abbott to Lennard v. 
G. W. Ry. (1927), 44 T. L R. 97. 

352. Add. Annotation: — As to (1) Retd. Brown v. 

Harrison (1927), 96 L. J. K. B. 1025. 

368. Add. Annotation : — Reid. Grein v. Imperial 
Airways, Ltd., [1936] 2 All E. R. 1258. 

376. Add. Annotations : — As to (4) Consd. Grein 
v. Imperial Airways, Ltd., [1936] 2 All E. R. 
1258. Reid. Nunan v. Southern Ry., [1924] 
1 K. B. 223. 

881. Add. Annotation: — As to (1) Consd. G. N. 
Ry. v. L. E. P. Transport to Depository, 
[1922] 2 K. B. 742. 

403. Add. Annotation : — As to (1) Reid. G. N. Ry. 


v. L. E. P. Transport & Depository, [1922] 
2 K. B. 742. 

411. Add. Annotation : — As to (1) Reid. G. N. Ry. 
v. L. E. P. Transport to Depository, [1922] 
2 K. B. 742. 

412. Add the following paragraph : — 

A contract by a ry. co. to carry goods by a 
given train, which ordinarily arrives in 
London at a particular hour, does not amount 
to a warranty that it will so arrive, although 
the co.’s servants be informed that the object 
of the sender requires that it should arrive. 

424. Add. Annotation: — As to (3) Reid. Calico 
Printers' Assocn., Ltd. v. Barclays Bank 
(1931), 145 L. T. 61. 

426. Add. Annotations : — As to (2) Apld. Re City 
Equitable Fire Insce., [1925] Oh. 407. Reid. 
Metropolitan Water Board v. L. to N. E. By. 
(1924), 131 L. T. 128. 

428. Add. Annotation : — As to (3) Reid. Beaumonl- 
Thomas v. Blue Star Line, Ltd., [1939] l 
AUE. R. 174. 

480. Add. Annotation: — Generally, Reid. Glass- 
brook Bros. v. Leyson, [1933] 2 K. B. 91. 

484. Add. Annotation : — Reid. Calico Printers' 
Assocn., Ltd. v. Barclays Bank (1931), 145 
L. T. 61. 

486. Add. Annotation: — As to (1) Reid. Elder, 
Dempster v. Paterson, Zochonis, Griffiths 
Lewis Steam Navigation Co. v. Paterson, 
Zochonis, [1924] A. C. 522. 

442. Add. Annotations : — As to (I) Reid. Evans v. 

’ Employers' Mutual Insurance Association, 
Ltd., [1936] 1 K. B. 505. As to (2) Consd. Re 
City Equitable Fire Insce. (1924), 40 T. L. R. 
853 ; Metropolitan Water Board v. L. to 
N. E. Ry. (1924), 131 L. T. 123. 

452. Add. Annotations : — Overd. L. to N. W. Ry. 
v. Neilson, [1922 ] 2 A. C. 203. Consd. Buerger 
v. Cunard S.S. Co., [1925] 2 K. B. 646. 

453. Add. Annotation : — Consd. Neilson v. L. to 
N. W. Ry., [1922] 1 K. B. 192. 

454. Add. Citations [1922] 1 K. B. 192 ; affa. 
sub nom. London to North Western Ry. 
Co. v. Neilson, [1922] 2 A. 0. 203 ; 91 
L. J. K. B. 080 ; 38 T. L. R. 053 ; 00 Sol. Jo. 
502, H. L. 

Add. Annotations: — Apld. Buerger v. Cunard 
S.S. Co., [1925] 2 K. B. 040. Reid. Turner 
v . Civil Service Supply Assocn., [1920] 1 
K. B. 50. 

460. Add. Citations :—affd., [1922] 1 A. 0. 178 ; 
91 L. J. K. B. 423 ; 127 L. T. 1 ; 38 T. L. R. 
359; 27 Com. Cas. 247, H. L. 


PART IV. SECT. 1, SUB-eECT. 7. 

i i. " Value at place <t time of 

Shipment.”) — Held: the value must 
not be calculated at the ooet price to 

the owner at the place where he bought 

the goods, but at the market value of the 
goods at the place to time of shipment. 
—Thompson v. Canadian Paooto Ry. 
00. (1022), 58 0.LB. 806. — CAN. 

so. Goods exceeding declared value — 
Skipper bound by declared valued — 
8PORL& v. Great Northern Ry. do., 
[10251 SD.LR. 802 ; [1025] 2 W. W. 
R. 885; 30 Gan. Ry. Oas. 186; 85 
B. a R. 382. — CAN. 

PART IV. SECT. 2» SUB-SECT. l.—B. 

3S8 L 44 Pictures ” — Sound films. b~ 
On e olaim in the Magistrate's Ok for 
644 16«~ the value of a motion picture 
sound aim# which, without any de- 
claration a* to its nature to value, had 


been entrusted to a carrier (or carriage 
from one town to another to had been 
Irreparably damaged in transit, the 
magistrate decided that the film was 
not a "picture or pictures *' within 
sect. 1 of Carriers Act, 1830, to there- 
fore the oarrter was not protected by 
the said iiection to was liable. On 
appeal: — Held: the question decided 
by the magistrate was one of fact to 
therefore not appealable. &, further, the 
decision was right in fact as well as 
In law.— 6 . O. 8 . Motors, Ltd. v. 
Foxton to Metro Goldwyn -Mayer, 
Ltd., Oobpn., [1082] N. Z. L. R. 1150 ; 
G. L. R. 425.— N.Z. 

PART IV. SECT. S, SUB-SECT. 4.— A. 

r 1. Package containing sched- 

uled articles — Effect of nondisclosure.] 
—Where a package declared to contain 
but in fact containing 
(as under the 


ft&ttOQHTf 

scheduled 


schedule to Carriers Act) exceeding 
Be. 100 In value to also non -scheduled 
articles is lost in transit the value of 
the lost non -scheduled articles may be 
recovered by the consignee from the 
carrier under sect. 8 of the Act. — 
River Steam Navigation Co., Ltd, 
v. Jakunadaa Ramkttmar (1031), 
L L. B. 59 Calc. 472.— IND. 

PART IV. SECT. 2, SUB-SECT. 4.-B. 

p. .1 — Tamboli 

v. Great Indian Peninsula By. Oo. 
(1027), 55 L. B. Ind. App. 07.— IND. 

s (p. 69) I. Must be approved 

by Railway Commissioners Board — 
Onus of proof of approval on carrier J— 
Sforlb v. Great Northern Rt. do., 
[1024) 4 D. L. B. 184 : 8 W. W. R. 
136 ; 84 B. O. R. 140.— CAN. 

# (p. 69) il. Mistake by co mp a n y 

—Recovery of deficiency in tretoXT}-- 




Cues 480-516. 


English and Empire Digest Supplement, 


Part V. — Carriage of Persons. 


480. Add. Annotations: — Consd. Hall v. Brook- 
lands Auto-Racing Club (1932 ) f 48 T. L. R. 
546. Retd. Phillips v. Britannia Hygenic 
Laundry Co., [1923] 1 K. B. 639 ; Aslan v. 
Imperial Airways, Ltd. (1933), 49 T. L. R. 
415 ; Myers (G. H.) & Co. v. Brent Cross 
Service Co., [1934] 1 K. B. 46. 


481. Add. Annotation : — Refd. McAlister (or Dono- 
ghue) v. Stevenson (1932), 48 T. L. R. 494. 

492. Add. Annotation : — As to (2) Refd. Manchester 
Corpn. v. Famworth (1929), 46 T. L. R. 85. 

516. Add. Annotations : — Consd. Brandon v. 
Osborne Garrett, [1924] 1 K. B. 548 ; The 


Where a consignment of goods was by 
mistake accepted by a railway at a 
concession rate which was applicable 
only to a particular special customer, 
Instead of at the ordinary rate applic- 
able to that class of goods according to 
the goods tariff, ft by one of the con- 
ditions of consignment the railway 
reserved the right of “ remeasurement, 
re-weighment, re -classification ft re- 
calculation of rates ” : — Held : the 
railway oould lawfully demand at the 
destination the deficiency in freight 
calculated at the correct rate. — Secre- 
tary of State for India v. Harbins 
Prasad (1929),I. L. R. 62 All. 81.— IND. 

1 (p. 69) 1. .1— 

Puban Das a. Bast Indian Ry. Co. 
(1927), I. L. R. 6 Pat. 718.— IND. 

1 (p. 69) II. 

Shbo Narain v. Bast Indian Ry. 
(1927), I. L. R. 60 All. 246.— IND. 

n (p. 69) i. .1— 

Mason ft Risoh Piano Oo. v. Canadian 
Pacific? Ry. Co. (1908), 8 W. L. R. 
961 ; 1 Bask. L. R. 213 ; 8 Can. Ry. 
Oas. 369.— CAN. 

n (p. 60) U. .1— 

Secretary of State v. Qhanaya 
Lal-Sri Kish an (1028), I. L. R. 10 
Lah. 329.— IND. 

pp, I, When railway 

•protected .1 — So long as it is established 
that the risk notes, the forwarding 
note, ft the railway receipt refer to the 
particular consignment in question, the 
railway oo. is amply protected. — 
Moolji Sikka ft Oo. v. Bengal 
Nagpur Ry. Co., Ltd. (1929), I. L. R. 
66 Oalo. 1060.— IND. 


1. 


-.1— The 


wcSi “ misconduct in a risk note 
suggests that a railway servant has 
been guilty of doing something whloh 
was inconsistent with the oonduot 
required of him by the rules of the co. 
In the absenoe of proof that there was 
any breach of duty by the railway 
servants or any infringement of the 
rules which regulate their terms of 
employment, no fair inference of mis- 
oonduot oould properly arise. — Bombay 
Baroda ft Central India Ry. Co. v . 
Najnagar Spinning, Weaving, ft 
Manufacturing Oo. (1929), I. L. R. 
64 ; Bom. 106. — IND. 

rr 1. Meaning of *' rob • 

bery.** 1 — The word " robbery ** as used 
In Risk Note H. is not synonymous 
with " theft,** ft. therefore, where 
there Is no robbery from a running 
train, but theft only, deft, railway oo. 
is not absolved from liability by the 

E rovtso to the note. — Jaj Narain - 
iAOHHMT Narain v. Great Indian 
Peninsular Ry. Oo. (1929), I. L. R. 
11 Lah. 158.— IND. 

rr 11. Meaning of deteriora- 

tion.] — The word *• deterioration ** in 
the risk note, form B., ft in Railways 
Act, ft. 72, ft Contract Act, a. 161, is 
wide enough to Include depredation in 
value of the goods on account of • fall 
in the market price. — Great Indian 
Peninsular Ry. t>. Jugul Kibhore 
Mukat Lal (1929), I. L. R. 62 All. 
238.— IND. 

rr ill. Damage to goods by 

cold — Conditions in bill of lading as to 
ventilation complied with.) — Robert v. 
Canadian National Ry., [1932] 1 
D. L. R. 306.— CAN. 

sp. Liability for delay in dettwry— 


Meaning of deterioration .] — The word 
** deterioration ” In Railways Act, 
a. 77, includes loss In value owing to 
delay In delivery ft a fall in the market 
value of the goods consigned. Hence, 
a suit for the recovery of such lose is 
not maintainable without the notice 
required by the seot. — Bhagwan Das 
Lachmi Narain v. Bengalnagpur 
Railway (1929), I. L. R. 51 All. 895.— 
IND. 


sr. Non-acceptance of goods — Sale — 
“ Public auction ” — What amounts to.] 
— Secretary of State v. Sunderji 
Shivji & Co., Secretary of State v. 
Dedji Shivji & Co. (1937), 81 Sol. Jo. 
901, P. C.— IND. 


PART V. SECT. 2, rfUB-SECT. 1. 

479 vlli. Inconvenience from 

drunken passenger .] — Whore a carrier 
allows a passenger who is obviously 
drunk to oome on board his vehicle or 
vossol it becomes the duty of the 
carrier to prevent any inconvenient 
or injurious consequences to other 
passengers arising from his condition. — 
Booth v. Canadian Pacific Ry. Co., 
[19381 1 W. W. R. 753.— CAN. 

483 i. Not liable for mere accident — 
Apart from negligence or misconduct .] — 
Mills v. Canadian Pacific Steam- 
ships, Ltd. (1926), Q. R. 65 S. C. 148. 
—CAN. 

483 11. .] — Marohesseault 

V. Canadian National Rys. (1926), 
Q. R. 42 K. B. 355.— CAN. 

4881. Caused by act of stranger .] — 

If an accident is due to the train Joaving 
the metals, primd facie the railway co. 
is guilty of negligence. If an accident 
is caused to a train by evilly-disposed 

{ jersonB over whom the railway co. 
iad no control or any reason to antici- 
pate that they Intended to carry out 
their design In the sector In which tho 
accident occurred, the railway co. will 
not be liable for negligence or for 
damages. — Jewan Ram Khettry v. 
East Indian Ry. Co. (1924), I. L. R. 
51 Calc. 861.— IND. 


400 ii. Opening carriage 

door .] — While a street oar was booking 
up to a platform which it had overrun, 
a passenger opened one of the rear 
doors without the knowledge of tho 
conductor or motorman. The door, 
which opened outwards ft projected 
over the platform, struck pltf ., who was 
standing on the platform waiting for 
a oar. The conductor was inside the 
oar collecting fares, ft had left the door 
unlocked ft unguarded, although the 
motorman had informed him that he 
was going to back up : — Held : defts. 
were liable. — Odegaard v. Winnipeg 
Electric Com [19271 4 D. L. R. 387 ; 

W. R. 589 ; 36 Man. L. R. 


[19271 2 W. 
502.— CAN. 


490 ill. Breach of bye - 

Imv .) — A passenger cannot recover for 
injuries caused by falling from a train 
while travelling on the rear platform, 
which was forbidden by a bye-law of 
which proper notioe was given. — 
Asm's v. Canadian Pacific Railway, 
[19371 4 D. L. R. 71 ; O. R. 730 ; 
affd., [1938] 2 D. L. R. 281 ; O. R. 
172.— GAN. 

491 ill &. .] — Ry. ooa. have 

a duty to provide a reasonably ade- 

J iuate ft safe access to their carriages 
or normal passengers, but they owe 


no special duty towards those pas- 
sengers who are abnormal by reason 
of physical disability. 

A passenger brought an action 
against a ry. co. for damages in respect 
of persona] injuries sustained by him 
through a fall, owing to his having 
missed his foothold on the step of a ry. 
carriage while attempting to enter it 
at one of defenders* stations. Pursuer 
averred that, being of abnormal weight 
ft advanced age, he had great difficulty 
in entering ry. carriages, a fact which 
was well known to defenders’ servants 
as he was a regular traveller by their 
trains from the station in question, 
ft that, at the time of the accident, 
access to the carriage was rendered 
difficult for a normal passenger, ft 
dangerous to him in view of his physical 
disability, by reason of a concealed 
danger, viz., that the step of the 
carriage, owing to its design ft to the 
place where the train was drawn up 
on the occasion In question, was at 
an unuBual height above the platform : 
— Held: (1). while defenders had a 
duty to provldo a reasonably adequate 
ft safe access to their trains for the 
normal individual, they had no special 
duty towards abnormal passengers such 
as pursuer; (2) defenders were not 
bound to ensure that there should be 
an unvarying distance between step ft 
platform ; (3) pursuer's averments did 
not disclose any failure of duty on 
defenders* part, by way of concealed 
danger or otherwise, which brought 
about the accident, but the true cause 
of the aocident was pursuer’s own 
physical disability; action dismissed. 
— Henderson v. London, Midland & 
Scottish Rr. Co., [1935] S. C. 734. — 
SCOT. 

491 vi. Effect of finding of 

negligence.] — It Is generally sufficient 
for carriers to prove that they have 
adopted the best-known apparatus ft 
have kept it in working order, but this 
rule is not applicable when there is 
a definite finding of negligonoe against 
the carriers. — Canadian National 
Railway v. Muller, [19341 1 D* L. R. 
768.— CAN. 

497 li. Driver of omnibus stoop- 

ing down to recover tickets on floor .} — 
Bradley v. Bell Bub Co., [1928] 
N. Z. L. R. 204.— N.Z. 


601 I. Passenger injured by 

sudden stopping of train.] — The fact 
that a passenger was injured because 
of the sudden stopping of a railway 
train establishes a primd facie cape of 
negligence against the railway co. ; ft 
in order to rebut that presumption it Is 
not enough for the oo. to show that the 
train was necessarily or rearonably so 
stopped because, e.g. t there was an 
obstruction on the track, it must also 
show that It was not because of Its 
negligence that the obstruction got 
there. — Vivian v. British Columbia 
Electrio Ry. Oo., [1930] l W. W. R. 
791 : 3 D. L. R. 892 ; 42 B. C. R. 423. 
—CAN. 


601 ii. — — The driver of a 

motor bus owes a duty to his passengers 
not to drive so dose to a vehicle ahead, 
that, in any emergency created by 
driver of that vehicle, he will have to 
apply his brakes bo violently that a 
passenger is thrown from a seat in the 
bus ft Injured. Also, while a carrier 
is not an insurer of his p as s enger s* 
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Paludina, [1925] P, 40. Retd. Singleton Abbey i 
(Owners) v. Paludina (Owners), The Paludina 
(1920), 95 L. J. P. 135, 

526. Add. Annotation : — As to (1) Retd. Lochgelly 
Iron & Coal Co. v. M‘Mullan, [1934] A. C. 1. 

536. Add. Annotation : — Retd. Singleton Abbey 
(Owners) v. Paludina (Owners), The Paludina 
(1926), 95 L. J. P. 135. 

549. Add. Annotations: — Retd. Jones v. Great 
Western Ry. Co. (1930), 47 T. L. R. 39; 
Purkis v. Walthamstow Borough Council 
(1934), 151 L. T. 30. 

560. Add. Annotation : — As to (2) Retd. Sharpe v. 
Southern Ry. (1925), 133 L. T. 693. 

560a. Warning not heard by passenger — 

Passenger asleep.] — Pltf. was a passenger on 
defts.’ railway to G. by a train which arrived 
at that station while, it was still daylight. 
Owing to the train being too long for the plat- 
form at G., upon its arrival there the hind- 
most carriage, in which pltf. was, stopped 
short of the platform. A porter shouted to 
the passengers to keep their seats, but pltf., 
who was asleep, did not hear him. On waking 
pltf. realised that he was at G. station, & 


fearing that he might be carried on, got out 
in a hurry without looking to Bee what he 
was stepping on. There being a chop of five 
feet from the carriage floor to the ground, he 
fell & was injured : — Held : even if in the 
circumstances defte. were negligent, of which 
the ct. thought there was no evidence, pltf.’s 
act in getting out without looking where he 
was going was contributory negligence, & 
defts. were not responsible. — Sharpe v. 
Southern Ry. Co., [1925] 2 K. B. 811 ; 94 
L. J. K. B. 913 ; 133 L. T. 093 ; 69 Sol. Jo. 
775, 0. A. 

Annotation : — Apld. Baker v. Longhurst & Sons, Ltd., 
[1933] 2 K. B. 461. 

571. Add. Annotation : — Distd. Sharpe v. Southern 
Ry., [1925] 2 K. B. 311. 

572. Add. Annotation: — Refd. Sharpe v. Southern 
Ry. (1925), 133 L. T. 093. 

573. Add. Annotation: — As to (1) Consd. Sharpe 
c. Southern Ry., [1925] 2 K. B. 311. 

578. Add. Annotation : — Apld. Broome v. Agar 
(1928), 138 L. T. 098. 

579a. 8. P . Whitehouse v. Midland Ry. Co. 
(1800), 30 J. P. 700. 


safety, he owes a duty to his passengers 
to provide seats so protected that they 
cannot bo injured by being thrown 
therefrom upon an emergency applica- 
tion of the brakes. — Dr Courcky v. 
London Street Hr., [19321 2 D. L. It. 
319 ; O. R. 226.— CAN. 

612 i. Jet don* in course of 

employment.] — Pltf., a passenger upon 
a south-bound car of an eleotrio street 
ry. co., got oil at a stopping place, & 
crossing behind the oar, attempted to 
pass over the rails used by the north- 
bound cars, Sc was struck by a car & 
injured. She had followed the direc- 
tions given bor by the conductor of 
the south-bound oar : — Held : pitf . 
was entitled to recover. The way 
pltf. was directed to take was dangerous 
& this was known to the conductor. — 
Forster v. Toronto Ry. Co. (1921), 
67 D. L. R. 441 ; 61 O. L. R. 136.— 
CAN. 


PART V. SECT. 2, SUB-SECT. 3. 

k I. Bye-law prohibiting 

passengers from riding on car plat- 
forms. 1 — Whoro it was proved that 
pltf. could not, by exercise of reason- 
able care, have avoided the accident, 
that there was standing room inside 
the car, but standing passengers 
prevented him from going in : — Held : 
pltf. was entitled to recover. — Kimk 
v. Hamilton Radial Electric Ry. 
Co. (1921), 50 O. L. R. 113; 64 

D. L. R. 191. — CAN. 


PART V. SECT. 2. SUB-SECT. 4. 

537 U. .1— Pltf. alleged that 

he had been injured by falling from a 
train of defte. In which he was a 
passenger, Sc charged negligence of 
defte. * servants In leaving open the 
vestibule door of a oar, through which 
he fell. To the question " In what did 
the negligence consist ? ** the jury 
answered : ** By the south side of 
rear end of second-class oar by trap & 
door of vestibule being open”: — Held: 
this answer, making the negligence the 
“ being open ” of the door, Sc not the 
opening or leaving of It open. Sc not 
Indicating who opened It or left It 
open, was not a finding upon which a 
judgment for pltf. could be based. — 
Alexander v. Canadian National 
Ry., [1930] 3 D. L. R. 140; 36 O. R. O. 
404 : 65 O. L. R. 162.— CAN. 

537 III. Contributory 

negligence.} — Contributory negligence 
proved In claim against ry. co. for 


damages caused by swinging door at 
exit on alighting from train. — H ad- 
dock v. British Columbia Electric 
Ry. Co., Ltd. (1937), 51 B. 0. R. 483 - 
CAN. 


PART V. SECT. 2, SUB-SECT. 5. 

675 1. Platform too low .] — 

Where at a railway station there is no 
platform, or a platform of inadequate 
length to permit a passenger to step 
from his carriage on to a platform, the 
duty of the oarrior to supply passengers 
with reasonable facilities for hoarding 
& alighting from trains is fulfilled by 
providing the carriages with steps. A 
train pulled into a station in broad 

a nt, the carriage in which sup- 
was travelling being drawn Tip 
beyond the platform. After goods 
from that station had been put out & 
a reasonable time had elapsod, the 
guard, thinking that all passengers had 
alighted, grave the signal to start & 
the train moved on, with the result 
that suppliant, who was then alighting 
from the side of the carriage away 
from the platform & out of view of 
the train officials, fell Sc was injured : 
— Held : there was no obligation upon 
the train officials to see that all pas- 
sengers had actually alighted, Sc there 
was no evidence of negligence. — M unt 
t>. R., [19321 N. Z. L. R. 1691 ; G. L. R. 
667. — N.Z. 


p. Add “ revsd . (1920), 48 O. L. R. 
386 ; 19 O. W. N. 221." 

p I. Train stopping before reaching 
station — No duty to warn passengers .] — 
Grand Trunk Ry. Co. of Canada v. 
Murphy, [1924] 1D.L.R. 450 ; [1924J 
8. 0. R. 101 ; 29 Can. Ry. Cas. 398.— 
CAN. 

q i. .J — As long 

as the entrance doom of a street oar 
are open while the oar Is standing at 
a passenger landing place there is an 
implied Invitation extended to in- 
tending passenger to enter the car, 
& it is the duty of the conductor in 
charge of the car to afford them a 
reasonable opportunity to do so In 
safety. He is therefore negligent in 
giving the signal to start the car before 
the entrance doors are closed Sc all 
persons attempting to board the car 
are safely on. — Wilson v. Winnipeg 
Electric Rt. Co., (192JD 2 W. W. R. 
610 ; 68 D. L R. 817.— CAN. 

s 1. Conductor not on plat- 

form.} — A tramway conductor, as the 
oar was approaching a “ stop If 


required ” station, went on to the top 
of the oar to change the screens which 
showed the destination of the oar, 
having satisfied himself that there was 
no one who wished to board the oar. 
Sc that an elderly woman inside the 
car, the only passenger, showed no 
sign of wishing to got off. The 
passenger, who thought she had given 
a signal to stop, stepped on to the 
footboard & was jolted off after the 
car had passed the station. Sc was 
injured : — Held : no blame attached 
to the oonduotor, & the accident was 
due to the fault of the passenger. — 
Gray v. Glasgow Oorpn., 11926] 8. C. 
967.— SCOT. 

584 v. Passenger thrown down.] 

— Held: there was negligence on the 
part of defts/ servants, & deft, liable 
in damages. — Guild ay v. Winnipeg 
Electric Ry. Co., [1922] 3 W. W. R. 
498 ; 70 D. L. R. 517.— CAN. 


584 vl. After stopping — No in- 

vitation to alight.} — The stoppage of a 
tram-car at other than at an authorised 
stopping place Is not in Itself an In- 
vitation to passengers to leave the 
vehicle ; Sc upon a tram-car so 
stopping, a passenger alights at his 
own risk of injury from the restarting 
of the tram-oar as well as from passing 
traffic. — Kilpatrick v. Christchurch 
Tramway Board, [1933] N. Z. L. R. 
Supp. 170.— N.Z. 

1 1. Passenger stepping from moving 
car — Accident avoidable by exercise of 
reasonable care by carrier .} — Griffin 
v. Gape Breton Eleotrio Co. (J92J), 
03 D. L. R. 251 ; 55 N. S. R. 19.— CAN. 


% li. In contravention of bye- 

law.) — Held: a contravention of an 
absolute statutory provision precluded 
a claim for damages. — Hill v. Grand 
Trunk Ry. Oo. (1922), 62 O. L. R. 
508.— CAN. 

u I. What is dangerous condition.} 

— Elliott v. Toronto Transporta- 
tion Commission, [1927] 1 D. L. R. 
269; 32 Can. Ry. Cos. 200; 69 

O. L. R. 609.— CAN. 


*o. Omnibus stopping at unsafe place.) 
— When the place where the driver of 
a motor bus usually makes his stop is 
presently safe to his knowledge Sc 
available. It is negligenoe on his part 
to cause or invito passengers to aught 
at a place which, to his knowledge. Is 
unsafe. — Roadhouse v. Winnipeg 
Electric Co., [19351 2 W. W. R. 194 ; 
3 D. L. R. 246; 43 B. O. R. 184; affd. 
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508. Add. Annotation : — Folld. Schlarb v. London 
& North Eastern By. Co., [1036] 1 All E. R. 
71. 

598a. .] — On a very foggy night 

pltf., having descended the staircase of a 
ry. station, was proceeding cautiously for- 
ward on the platform, when she fell over the 
edge. It was proved that on this particular 
night the lighting of the station was quite 
ineffective at this particular point, So the 
construction of the station was such that 
pltf. was without any indication of which 
way the platform was run. The foot of the 
staircase was within three yards of the edge 
of the platform, but the latter was marked 
by a white line painted along it. There was 
no guard rail : — Held : defts. were negligent 
So there was no evidence of contributory 
negligence on the part of pltf. — Schlarb v. 
London So North Eastern By. Co., [1936] 
1 All E. R. 71 ; 80 Sol. Jo. 108. 

597. Add. Annotations : — Apprvd. So Apld. Letang 
v . Ottawa Electrio By., [1926] A. 0. 725. 
Refd. Cutler v. United Dairies (London), 
Ltd., [1988] 2 K. B. 297. 

598. Add. Annotations: — Refd. Hillen v. I. C. I* 
(Alkali), Ltd., J1934] 1 K. B. 465 ; Schlarb 
v. London So North Eastern Ry. Co., [1936] 
1 All E. B. 71. 

598a. .] — Applt. met with an 

accident on reaps.* property >y using some 
slippery steps giving convenient access to 
their tramline. She sued reaps, for damages. 
Reaps, contended that applt. had been guilty 


of contributory negligence. So that the maxim 
“ Volenti non fit injuria 99 applied to prevent 
her from receiving compensation : — Held : 
unless reaps., who had invited applt. to use 
the access So were bound to keep it reasonably 
safe, established that she understood the 
extent of the danger which she was incurring 
So that she resolved to undertake the risk, 
the defence of “ Volenti non fit injuria 19 
failed. — Letang v. Ottawa Electric By. 
Co., [1926] A. C. 725 ; 95 L. J. P. O. 153 ; 
185 L. T. 421 ; 42 T. L. R. 590, P. 0. 

598b. Whether escalator dangerous.} — 

Alexander v. City So South London By. 

Co. (1928), 44 T. L. B. 450, D. C. 

600. Add. Annotation: — Consd. McAlister (or 
Donoghue) v. Stevenson (1932), 48 T. L. B. 494. 

608. Add. Annotation : — As to (3) Retd. Montreal 
City v. Watt So Scott (1922), 128 L. T. 147. 

605. Add. Annotations : — N.F. Oliver v. Birming- 
ham So Midland Motor Omnibus Co. (1932), 
48 T. L. B. 540. Refd. Nunan v. Southern 
By., [1923] 2 K. B. 703. 

609. Add. Annotations: — As to (1) Refd. Baker v. 

♦ Longhurst & Sons, Ltd., [1933] 2 K. B. 401. 

Asto( 2) Consd. Sharpe v. Southern By., [1925] 
2 K. B. 311. 

820. Add. Annotations : — As to (1 ) Refd. Phillips 
v. Britannia Hygienic Laundry Co., [1923] 1 

K. B. 539) McGowan Stott (1923), 99 

L. J. K. B. 357, n. ; Ryan v. Youngs, [1938] 
1 All E. R. 522 ; Stennett v . Hancock So 
Peters, [1939] 2 All E. R. 578. 


[10861 S. a R. 147 ; 2 D. L. R. 190. 
— CAN. 

■q. Oar starting before passenger 
clear.] — Pltf., 76 years old, got his right 
hand caught In the rear door of a 
“ one-man ’ * street oar when alighting 
from it, & was compelled to ran 50 
or 60 yards with the oar, thereby 
putting a severe strain upon his 
muscles, heart & arteries : — Held : 
although the motor-man saw his 
signal light go on, which was said to 
mean that the rear door had closed, 
yet since be did not look back or other- 
wise make certain that pltf. was clear 
of the oar before it started he was 
negligent: Sc pltf. was entitled to 
damages for his pain Sc suffering, past 
Sc prospective. — Fraser v. Winnipeg 
Bleotrio Go., C1Q30J 3 W. W. R. 524 ; 4 
D. L. XL 6 2 4. —CAN. 

sr. Contributory negligence of pas - 
sengsr.] — In an notion against the 
owners of a tramway system, brought 
by a woman passenger on one of their 
oars to recover damages in respect of 
personal Injuries which she had sus- 
tained in oonsequenoe of the alleged 
negligonoe of defenders* servants, 
pursuer averred that, when the oar was 
approaching at a slow speed, & ap- 
peared about to stop at, the stooping 
place where she intended to alight, 
she descended the step below the rear 
platform. Sc that, while she was stand- 
ing with both feet on the step, waiting 
for the car to stop, the oar was 
accelerated wit* a jerk which threw 
her off the step Sc caused her injuries : — - 
Held : pursuer, by voluntarily placing 
herself on the step of the moving oar, 
had added a risk, which was not 
contemplated In the contract of car- 
riage between her Sc defenders, & 
which constituted contributory negli- 

S snoe on her part ; action dismissed. — 
aldwbll v. Glasgow Oorpn., [1936] 
S. O. 490.*— SOOT. 

sw. Train stopping suddenly at plat - 
fprm- r Passenger waiting to aK0&>— 
Suppliant was a passenger by train. 
Before Its arrival at the station- 


platform which was her destination 
she rose from her Beat. The train gave 
a jolt as it was stopping, & she was 
thrown off her balance in the carriage- 
aisle 8c injured. The evidence showed 
the Jolt was not an unusual one : — 
Held: resp. could not bo held re- 
sponsible for the injuries suffered by 
suppliant. — Chandler v. R., [1936] 
N. Z. L. R. 95 ; 12 N. Z. L. J. 232.— 
N.Z. 

PART V. SECT. 2. SUB-SECT. 6. 

686 U. .J — Deft. co. gratuitously, 

8c for her own oonvenienoe. oarried 
pltf. some four hundred yards past a 
station, where she was allowed to 
alight. At this piaoe the ground was 
not level. Sc a person living along the 
line had been permitted for his own 
oonvenienoe to lay down on the right 
of way a platform, one end of which 
rested on a plank. Pltf. descended 


alleged, 

dltion of the plank supporting it : 
Held : the oo. was not liable.— Burke 
v. British Columbia Electric Ry. 
Co., Ltd. (1900), 7 B. O. R. 85.— CAN. 

692 ii. .1— Where a 

passenger, arriving at a station at 
night, walked along a platform, not 
intended but frequently used as a 
means of exit, but which was not in 
any way guarded. Sc, after leaving the 
platform, fell into an excavation in 
the railway oo.’s grounds & was 
injured ; — Held : the oo. were liable. — 
Old right v. Grand Trunk Rt. Oo. 
op Canada (1895), 22 A. R. 286.— CAN. 

sa. Waiting room — Passage leading 
to *' Ladies Toast **— UnSSSd 4b un- 
locked door opening on to stairs to 
basement. }— PlS7*s wife entered a 
passage leading from a waiting room 
above the entrance to which were the 
words “ Ladles Toilet.** The panage 
had three doors leaditgr off It on the 
left. The first was apparently that 
of a private office, the second was 
marked «* Ladtas Toitet M but was 


looked. Sc the third, a few feet beyond, 
was standing open. There was no 
artificial light in the passage. Sc the 
daylight was waning. Pltf. s wife 
passed through the open doorway Sc 
Immediately fell down a flight of stairs 
into the basement below. Sc was 
severely Injured : — Held : the third 
doorway was a trap or concealed piaoe 
of danger. Sc was a place to which pltf.*s 
wife might reasonably have been 
expected to go in the belief, reasonably 
entertained, that she was entitled or 
Invited to do so. — Knowlton v. 
Hydro Electric Power Commission 
of Ontario, [1926] 1 D. L. B. 217 ; 68 
O. L. R. 80.— CAN. 

so. .] — An unlocked 

8c unlabelled door leading from a 
railway waiting room is not a trap, Sc 
a woman who, thinking it to lead to a 
lavatory, enters Sc falls down unlighted 
steps Sc is injured, has no right of 
action against the railway co. — 
Grant v. Canadian Pacific Railway, 
[1936] 4 D. L. R. 380 ; 11 M. P. R. 
25.— CAN. 


•d. Doors leading from — Duty 

of carrier .] — The publto cannot assume 
that aooess Is allowed through all the 
doors opening Into or leading Into or 
leading out of a waiting room. When 
the doors Intended for public use are 
indloated, failure to put on the other 
doors notices that In g ress » through 
them is forbidden does not amount to 
negligence ; on the contrary, the 
absence of any notice should put the 
public upon Inquiry whether it should 
attempt to open these doors Sc to 
prooeed further Into a piaoe where It 
has no business. But, even If failure 
to keep such doors looked may amount 
will not be 


to negligence, the carrier ... __ 

liable for an accident to a passenger 
where the eanse of the accident was 
the passenger's own want of oantlon In 
proceeding beyond such a door In the 
dark ft In a strange place.— Canadian 
National Rys. Oo. e. Lhpagb, [19271 
3D.LR. 1030 ; [19271 8.08. 576.— 
QAM. 
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625. Add. Annotation : — As to (2) Refd. Fosbroke- 
Hobbes v. Airwork, Ltd. & British American 
Air Servioee, Ltd., [1937] 1 All B. R. 108. 

029. Add, Annotation: — Retd. G&yler A Pope v* 
Davies, [1924] 2 K. B. 75. 

681a. Running over defective line.] — 

In an action against a ry. oo. for an injury 
to a passenger, it is evidence of negligence in 
the conduct of the carrying, that the train 
was run over a rail known to have been 
defective & fractured, the jury considering 
that this was the cause of the accident. — 
Pym v. Great Northern Rail. Oo. (1861), 
2 F. & F. 619 ; subsequent proceedings (1862), 
2 B. & S. 759 ; (1863), 4 B. & S. 396, Ex. Oh. 

Annotation .—Oonsd. Readhead v. Midland Rail. Oo. (1867). 

L. R. 2 Q. B. 412. 

688. Add. Annotations: — Retd. Pratt v. Patrick, 
[1924] 1 K. B. 488; Halliwell v. Venables 
(1980), 99 L. J. K. B. 353. 

645. Add. Annotation : — Refd. Mersey Docks & 
Harbour Board v. Procter, [1923] A. 0. 263. 

647. Add. Annotation: — Oonsd. Knott v. London 

' County Council, [1934] 1 K. B. 120. 

652. Add. Annotation : — Refd. Ruffy-Amell, etc. 
Oo. v. R„ [1922] 1 K. B. 599. 

680. Add. Annotation: — Refd. Calico Printers* 
Assocn., Ltd. v. Barclays Bank (1931), 145 
L. T. 51. 

680a. “ All risk whatsoever of the passage ” — 
Whether negligence of servant included.] — 

Pltf., While a passenger on clefts.’ steamship, 
slipped on the floor of the corridor outside his 
cabin & sustained injuries. He then sued 
defts. for damages for breach of an express or 
implied contract that the floor of the corridor 
should be safe, Sc for negligence on the part of 
their servants in washing the floor in such a 
way as to make it slippery & dangerous Sc a 
concealed trap to pltf. without warning him 
of the danger. Defts. denied negligence on 
the part of their servants, Sc contended that 
they were protected by the conditions set 
out upon the ticket. The jury found that 
defts., through their servants, had been 
guilty of negligence, & the question then 
remained whether their liability for this. 


negligence was excluded by the terms of the 
ticket. The two conditions relied upon were 
Nos. 8 & 9, which it was agreed should be 
read together. Condition 8 provided that 
passengers took upon themselves “ all risk 
whatsoever of the passage,” including risks 
of embarking Sc disembarking, Sc condition 9 
provided that, without restricting the 
generality of condition 8, neither the co., the 
master nor its agents should be held liable 
for loss or damage arising in certain 
specifically enumerated circumstances or 
from any other cause whatsoever. No 
mention was made of the negligence of defts.’ 
servants : — Held : in order to construe any 
exception of liability, it was first necessary 
to ascertain the contractual duty, apart from 
the exception. As this duty was one to use 
due care Sc skill, it followed that the excep- 
tions clause must extend to exempt the 
person so bound to use due care & skill from 
the consequences both of his negligence Sc 
of that of his agents. There was nothing in 
condition 9 to limit the wide terms of con- 
dition 8, & the shipowner was protected from 
liability. There was no evidence of negli- 

C ce. — Beaumont-Thomas v. Blue Star 
E, Ltd., [1939] 3 All B. R. 127; 55 
T. L. R. 852 ; 83 Sol. Jo. 497, 0. A. 

681a. Accident In booking-hall.] — 

Rogers v . London, Midland Sc Scottish 
By. Oo. (1930), 40 T. L. R. 238 ; 74 Sol. Jo. 
123 ; 94 J. P. Jo. 155. 

683a. Necessity for submission to Rates 

Tribunal of schedule for standard season 
tickets.] — Re Standard Charges Schedules, 
No. 1323a, post. 

688b. Season ticket rates — Continuation of — 

1921 Act, s. 34.] — Southend Oorfn. v. 
London Midland Sc Scottish Ry. Oo. 
(1927), 19 Ry. Sc Can. Tr. Gas. 210. 

684. Add. Annotations : — Consd. Fagan v. Green 
& Edwards (1925), 70 Sol. Jo. 185 ; Grein 
v. Imperial Airways, Ltd., [1936] 2 All E. R. 
1258. Refd. Nunan v. Southern Ry., [1924] 
1 K. B. 223 ; Beaumont-Thomas v. Blue Star 
Line, Ltd., [1939] 1 All E. R. 174. 

685a. Railway company — Whether appllc- 


PART V. SECT. 2, SUB-SECT. 10. 

622 lit .] — Watson 

v. Pacific Stages, Ltd. (1935), 5 
F. L. J. (Can.) 52.— CAN. 

»g. Contributory negligence .}—, If a 
passenger travelling by train allows 
bis arm to project through a window 
beyond the line of the outer wall of the 
carriage, Sc is injured by contact with 
some object whose presence is due to 
the negligence of the railway servants, 
the question for the Jury to decide 
under the heading of contributory 
negligence, is whether In the given 
circumstances a man paying ordinary 
reasonable regard to his own safety 
would not have had his arm out. — 
Boeder t>. Comb, for Railways 
(N.S.W.) (1938), 60 O. L. R. 305 : 12 
A. L. J. 134 ; 44 A. L. R. 389.— AUS. 

PART V. SECT. 2. SUB-SECT. 11. 

p i. — .J — The form of 

contract or shipping order need by a 
ry. oo. in connection with the trans- 
portation of live stock provided that 
an att e nda n t should accompany the 
shipment, but should not nave the 
right to travel free or at a rate leas 
than the ordinary fare, unless he had 
“ the special form of contract 
on the back of the shipping 


bill, which contained limitations as to 
claims for personal Injuries sustained 
while travelling. In an action to 
recover damages for injuries during 
transportation, due to the negligence of 
the ry. co.*s servants : — Held : the fact 
that the attendant had not paid any 
tare was due to the fact that the ry. 
oo.’s agent made no attempt to collect 
the fare. Sc the ry. oo. was responsible 
for the omission ; the attendant was 
a full-fare passenger Sc not a trespasser 
Sc was entitled to recover damages. — 
Stewart c. Grand JTbunk Pacific 
Ry. Oo., [1924) 1 DTL. R. 881 ; 1 
W. W. R. 473.— CAN. 

s i. .] — When one entrusts 

himself or his property to another to be 
canted, there is an implied oontraot 
that the traveller shall use ordinary 
oare In the transport, at In the absence 
of special circumstances the fact that 
the passenger is the father of the driver 
has no sfenffleanoe.— K ey e. Key, 
ggSOl^SD. L. R. 527 ; 65 O. L. R. 

PART V. SECT. 2, SUB-SECT. 12. 

sm. Passenger standing on platform of 
moping ear.] — A passenger who leaves 
his seat in a tramway car at goes on to 
the platform, while the oar Is In motion. 


is not necessarily guilty of contributory 
negligence should ne meet with an acci- 
dent while on the platform, the question 
depending in each case upon the par- 
ticular ommmstanoes. — Buchanan v. 
Glasgow Corpn., [1921] S. 0. 658.— 
SCOT. 


PART V. SECT. 3, SUB -SECT. 1. 

651 til. Another route 

adopted — Liability for excess fare .] — 
A passenger after purchasing a ticket 
from Agra to M. via Aligarh at C. 
discovered that if he travelled beyond 
Aligarh & via G. he would reach his 
destination more quickly than by the 
route indicated on the ticket, although 
he would be travelling by a longer 
route. He did travel accordingly Sc 
on arrival at M. he was made to pay 
excess fare. On suit for refund : — 
Held : Indian Railways Coaching 
Tariff, r. 64, applied to a passenger who 
was found travelling, either in- 
tentionally or by mistake, by a route 
other tha.n that Indicated on the ticket 
& not to a passenger who had arrived 
at his destination. Sc the case was 
governed by r. 63 Sc the excess fare 
was Justified.— Secretary of State 
fob India in Council v. Mubti 
Manohar (1928), I. L. R. 51 All. 899.— 
IND. 
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able — Action under Fatal Accidents Act, 
1846 (c. 98).] — Where a passenger by rail- 
way, who has agreed with the railway co. 
that their liability for personal injury shall not 
exceed a certain sum, is killed by the negligence 
of the co.’s servants, the damages recoverable 
by his dependants in an action under the above 
Act are not limited to such agreed sum. — 
Nunan v. Southern Ry. Co., [1924] 1 K. B. 
223 5 93 L. J. K. B. 140 ; 130 L. T. 131 ; 40 
T. L. R. 21 ; 68 Sol. Jo. 139, C. A. 


Annotation*:— Could. Thompson v. L. M. A S. Ry. (1929), 
98 L. J. K. B. 615. Apld. Groin v. Imperial Airways, Ltd., 
[1936] 2 All E. R. 1258. Reid. Penton v. Southern 
Ry., [1931] 2 K. B. 103 ; Fosbroko- Hobbes v, Airwork, 
Ltd. 8c British American Air Services, Ltd., [1937] 1 
All E. R. 108. 


686b. Injury on journey by special 

train.] — Pltf. was engaged as a workman 
by contractors to the Ministry of Health for 
the construction of a road near H., & the 
Ministry made with deft, railway co. arrange- 
ments for a special train to take pltf. & other 
men from 0. to H., a distance of twenty-six 
miles. Pltf. received from his employers a 
voucher which was addressed to the booking 
clerk A which contained these words : “On 
surrender of this voucher please supply the 
bj&arer with a return workman’s ticket to H. 
by any ordinary workman’s train without 
payment. This voucher is only available 
by workman’s train.” The voucher, on 
presentation at the booking office, was ex- 
changed for a ticket. One side of the ticket had 
on it ( inter alia) the words : “ See back. Work- 
men. By special cheap train for the 4 working 
classes.’ ” On the other side were ( inter alia) 

* the words : “ This ticket is issued subject to 
the bye-laws, rules & regulations of the Man- 
aging Committee,” A “ This ticket is issued 
subject to the conditions mentioned in the 
Managing Committee’s Act (62 A 63 Viet, 
c. clxviii), & its use by the holder is to be 
taken as evidence of a special contract upon 
those conditions. The Uability of the co. is 
limited to a sum not exceeding £100.” The 
above-mentioned Act contained provisions 
as to the running of workmen’s trains on the 
particular railway within twenty miles of 
London, A limited the co.’s liability to £100, 
subject to certain conditions. Pltf. was 
injured by a collision between his train & 
another train. In an action for damages 
defts. admitted negligence, but contended 
that the issue of the ticket created a special 
contract between themselves A pltf. whereby 
their Uability was Umited to £1 00. The ct. found 
that pltf. must be taken to have been aware 
of the conditions indorsed on the back of the 
ticket. On the further question whether the 
terms of the contract applied to the particular 
journey : — Held : although the ticket & the 
conditions on it had been drafted as applicable 
to a journey by a train coming under the co.’s 
private Act, A contained no reference to such 
a journey as pltf.’s by a special train to a 
destination beyond twenty miles from London, 
yet, in the case of a passenger in the position 
of pltf., the conditions were a plain intimation 
that one condition on which the contract was 
made was that the co.’s liability should be 
limited to £100, A pltf. could recover no more 
than that amounts — Hearn v. Southern Ry. 
Co. (1926), 41 T. L. R. 305, C. A. 

685o. lime limit for making claim.] — Pltf. was 
received by defts. under a contract to be 
carried in one of their steamships. The con- 


tract contained a clause that the shipowners 
should not be liable for loss, damage or delay 
to a passenger or his baggage arising from the 
act of God, or from causes of any kind beyond 
the carrier’s control, even though the loss, 
damage or delay might have been caused by 
the neglect or default of the shipowners' 
servants. A subsequent clause provided that 
no claim under the contract should be enforce- 
able against the shipowners unless a written 
notice thereof was delivered to them within 
three days after the passenger should be 
landed from the steamer at the termination 
of her voyage. In the course of the voyage 
one of pltf.’s hands was injured by reason of 
the negligence of defts.’ servants, but no 
written notice of any claim was given by pltf. 
within the time limited by the contract: — 
Held : (1) the clause relieving defts. from 
liability for the negligence of their servants 
was valid & enforceable, but applying the 
ejusdem generis rule, the clause did not absolve 
defts. from liability for pltf.’s injury ; (2) as 
pltf. had failed to give any written notice of 

* nis claim within the time prescribed by the 

* contract, he was not entitled to recover. — 
• Jones v. Oceanic Steam Navigation Co., 

[1924] 2 K. B. 730 ; 93 L. J. K. B. 1053 ; 132 
L. T. 207 : 40 T. L. R. 847 ; 69 Sol. Jo. 106 : 
16 Asp. M. L. C. 432. 

Annotation : — As to (1) Refd. Beaumont-Thomas v. Blue 
Star Line, Ltd., 11939] 1 All K. R. 174. 

686a. Contract for voyage — Mistake as to nature of 
voyage — Ratification.]— In Oct. 1933, pltf., 
a widow lady who since the death of her 
husband in 1929 had suffered from insomnia, 
nervous disorder, & heart trouble, wished to 
go to sea for a pleasure cruise. She called at 
the office of deft. co. & bought a ticket for 
a voyage to Australia & back on defts.’ 
steamer O. She was under the impression 
that the voyage was to be a pleasure cruise 
& that she would have the benefit of the 
usual entertainments & shore excursions 
which are arranged on pleasure cruises, but 
in fact the voyage was an ordinary voyage 
in the regular mail A passenger service 
between England & Australia. She embarked 
on the O. in due course, A after the steamer 
had started she discovered that the voyage was 
not a pleasure cruise & she asked the purser 
to make arrangements for her to be‘ put 
ashore A conveyed back to England. He 
suggested that she should go ashore at 
Toulon A return home by train through 
France, but as he could not undertake that 
deft. co. would refund the money which 
pltf. had paid for her passage she decided to 
stay on board, A she accordingly travelled to 
Australia & back. She then brought this 
action for damages for breach of contract. 
She had paid to deft. co. £140 for the return 
ticket to Australia A had paid a further £60 
as a deposit to cover incidental expenses 
during the voyage, A she said that owing 
to the circumstances of the voyage her health 
had become worse A she had been put to 
trouble A expense at the ports of call : — 
Held: although originally the parties were 
not ad idem A there was no concluded con- 
tract, when pltf. made up her mind to remain 
on board for the voyage to Australia A back 
instead of returning to England from Toulon 
she elected to affirm the contract which deft, 
co. had in fact offered her, A as deft. co. had 
performed that contract the action failed. — 


in 
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MacMillan v. Orient Steam Navigation 
OC j Ltd. (1935), 40 Com. Cas. 182. 

688. Add. Annotation : — Retd. Penton v. Southern 
Railway, [1931] 2 K. B. 103. 

689. Add . Annotations : — Dlstd. L’Estrange v, 
Graucob (P.), Ltd., [1934] 2 K. B. 394. Reid. 
Nunan v. Southern Ry. (1923), 130 L. T. 
131 ; Hearn v. Southern Ry. (1925), 41 
T. L. R. 305. 

695. Add Annotations: — Consd. Thompson v. 
L. M. & S. Ry. (1929), 98 L. J. K. B. 615. 
Reid. Nunan v . Southern Ry. (1923), 130 
L. T. 131. 

695a. Conditions ascertainable by 

reference to time-table.] — Pltf., who could 
not read, had an excursion ticket taken for 
her by her niece on the face of which were 
printed the words : “ Excursion. For con- 
ditions see back ” ; & on the back was a 
notice that the ticket was issued subject to 
the conditions in the deft, co.’s time-tables & 
excursion bills. On the excursion bills 
excursion tickets were stated to be issued 
subject to the conditions shown in the com- 
pany’s current time-tables. The time-tables, 
which could be obtained for sixpence each, 
stated : “ Excursion tickets . . . are issued 
subject to the general regulations <fc to the 
condition that the holders . . . shall have 
no rights of action against the co. . . . in 
respect of . . . injury (fatal or otherwise) . . . 
however caused.” A special jury folmd that 
an accident to the pltf. on the journey 
covered by the excursion ticket was due to 
negligence on the part of deft. co. To pre- 
vent the case going back for a new trial, the 
jury were asked whether the deft. co. took 
reasonable steps to bring the conditions to 
the notice of pltf. & answered “ No,” & 
awarded damages. Argument was then 
allowed whether the jury could bo find, & it 
was held that as a matter of law when the 
ticket was accepted the contract was com- 
plete, & therefore there was no evidence on 
which the jury could find as they did : — Held : 
(1) the fact that pltf. could not read did not 
alter the legal position ; she was bound by 
the special contract made on the excursion 
ticket on the acceptance of the ticket ; & the 
indication of the special conditions by 
reference to the time-tables was sufficient 
notice of their existence & contents ; (2) the 


question put to the jury for the sake of con- 
venience as to reasonable notice must be 
determined upon the law applicable to the 
conditions upon which the ticket was issued, & 
those conditions negatived the right of pltf. 
to recover damages. — Thompson v. London, 
Midland & Scottish Ry. Co., [1930] 1 K. B. 
41 ; 98 L. J. K. B. 615 ; 141 L. T. 382, 0. A. 

Annotations : — As to (1) Apld. Penton t>. Southern Railway, 
[1931] 2 K. B. 103. Generally, Reid. FoBbroke-Hobbes v. 
Airwork, Ltd. Sc British American Air Services, Ltd., 
[1937] 1 All E. R. 108. 

895b. Plaintiff unable to read.] — 

Thompson v. London, Midland & Scottish 
Ry. Co., No. 695a, ante . 

695c. Whether question of law or 

fact.]— Thompson v. London, Midland & 
Scottish Ry. Co., No. 695a, ante. 

695d. .] — Defts., a railway co., 

issued to persons asking for tickets between 
certain hours of the day between certain 
stations return day tiokets at a reduced rate, 
whether such rate was demanded or not. On 
the front of these tickets were the words, 
legibly & clearly printed in large letters, 
44 For conditions see back,” & on the back 
was printed a condition exonerating the co. 
from liability for injury to the holder of the 
ticket, however caused. Pltf. asked for 
44 Waterloo return,” & was supplied with one 
of these tickets, which he accepted without 
objection. He was injured on the journey 
through the alleged negligence of defte.’ 
. servants : — Held : in the absence of proof 
that pltf. actually knew of this condition, 
defts. must show that they had taken 
reasonable steps to bring it to his notice, but 
on the facts there was no evidence for a jury 
that they had not done so. — Penton v. 
Southern Ry., [1931] 2 K. B. 103; 100 
L. J. K. B. 228 ; 144 L. T. 614 ; 76 Sol. Jo. 
100. 

698. Add. Annotation : — Refd. Walpole v . Canadian 
Northern Ry., [1923] A. 0. 113. 

701. Add. Annotation : — Refd. Symons v. Southern 
Ry. Co. (1935), 153 L. T. 98. 

703a. .] — Metropolitan Ry. Co. v. 

Great Western Ry. Co. (1880), 3 T. L. R. 
113. 

704. Add. Annotations : — Retd. Paterson Zochonis 
v. Elder Dempster, [1923] 1 K. B. 420; 
Pratt v. Patrick, [1924] 1 K. B. 438. 


PART V. SECT. 8, SUB-SECT. 5. 

688 v. .h-TIeld: In 

view of tbo smallness of the type in 
which the condition was printed Sc the 
absence of any device to draw attention 
to it, defts. had not taken reasonable 
means to bring 1 it to pursuer’s notice. — 
Williamson v. North of Scotland, 
etc. Navigation Co., f 19161 S. C. 
554.— SCOT. 

p j. « .] — In an 

action by a passenger against a ry. co. 
to recover damages for personal injury 
sustained by him while travelling on 
one of their trains, defenders main- 
tained that, under the contract of 
carriage, they were exempt from lia- 
bility. When the accident occurred, 
pursuer was travelling on a “ pleasure 
party ” ticket, issued at a fare less 
tb&n the ordinary fare. The ticket 
bore on the front. In legible print. “ See 
Back,** Sc on the back, also in legible 
print, ** This ticket is issued subject to 
the General Notices, Regulations, Sc 
Conditions in the co.’s current Time 
Tables Sc Bills.** Defenders’ current 
Tlnp Tables contained a section headed 


“ General Notices, Regulations, & 
Condition,” which included a condition 
that the holder of a ticket issued at a 
fare less than the ordinary fare should 
have no right of action against the co. 
in respect of injury, however caused. 
Pursuer admitted that he knew that 
there was printing on the back of his 
ticket, Sc that ho must have read what 
was printed on the back of a similar 
ticket when travelling on previous 
occasions, but deponed that what he 
read had conveyed nothing to him : — 
Held : the condition formed part of 
the contract, in respect that the 
reference of the ticket to the conditions 
in defenders' time tables was reasonable 
notice of their existence Sc terms, & 
further, as pursuer knew there was 
printing on the badk of the ticket. Sc 
admitted that at some time he must 
have read the printing, he must he 
taken to have known that it referred 
to conditions. Defenders aseottried. — 
Graf v. L. Sc N. E. Rt. Co., [1930] 
a O. 989.— SCOT. 


q I. .] — Grand 

Trunk Pacific Coast 8.S. Co. v. 
Simpson (1939), 63 8. 0. R. 301 ; 65 


11 


D. L. R. 014 ; [19221 2 W. W. R. 820. 
—CAN. 


s 1. S. P. Erickson e. Canadian 
Pacific Ry. Co., Walbtkad e. Cana- 
dian Pacific Rv. Co. (Bask.), [1928) 
1 D. L. R. 29 ; [1927] 8 W. W. R. 749. 
—CAN. 


PAHT V. SECT. 4. 

699 11. Negligence of issuing 

company .] — In an action against a 
railway co. to recover damages in 
respect of pecuniary loss Sc also for 
soUUium, pursuer averred that his son, 
while travelling as a passenger on 
defenders* railway from London to 
Glasgow, with the return half of a 
ticket purchased by him in Glasgow, 
was fatally injured as a result or an 
accident to the train, which occurred 
in England, Sc admittedly was caused 
by the negligence of defenders* ser- 
vants : — Held : , the rights of the 
parties fell to be determined in accord- 
ance with the law of England, as the 
lex loci delicti . — Naftalin v. London, 
Midland Sc Scottish By. Co., [1938] 
8. a 959.— SCOT. 


Cum 728—800. 
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728. Add. Annotations : — Retd. Hint v. Lovell, 
[1985] 1 K. B. 854 ; Ley v. Hamilton (1984), 
151 L, T. 860. 

724* Add, Annotations : — As to (1) Consd. Smith v. 
Schilling, [1928] 1 K. B. 429. Refd. Ley v. 
Hamilton (1934), 151 L. T. 860 ; Mechanical 
& General Inventions Co. v, Austin So Austin 
Motor Oo., [1935] A. 0. 346. 

726* Add. Annotation : — Refd. Baker v. Dalgleish 
Steam Shipping Oo. (1921), 126 L. T. 482. 

788. Add, Annotations : — Folld. Haynes v, Davey 
(1987), 25 By. & Can. Tr. Oas. 294. Apld. 
London, Midland & Scottish By. Oo. v. 
Greaver, [1937] 1 K. B. 367. 

788a. — — — .} — A passenger who travels 

upon a railway without paying his own fare 
but by producing the return half of a non- 
transferable return ticket issued to another 
person is guilty of the offence of travelling 
without having previously paid his fare & 
with intent to avoid -payment thereof, 
though he did not know that the ticket was 
non-transferable & would not have used it if 
he had known. — Haynes v. Davey (1937), 
26 By. & Can. Tr. Oas. 294. 

758a.’ Transfer of non-transferable 

tloket.] — K. purchased for 10s. an excursion 
return ticket, which was not transferable. 
The ordinary single fare for the same journey 
was 23s. On arrival at his destination K. 
handed to G. the return half of his excursion 
ticket which G. intended to use to avoid 
payment of his fare. Informations were pre- 
. f erred against K. & G., under the bye-law 
set out below, charging them respectively 
with having unlawfully transferred & un- 
lawfully received a partly used ticket. The 
bye-law provided : “ No person shall . . . 
transfer or receive any partly-used ticket 
... to or from any other person with intent 
that any person shall use the same for the 
purpose of travelling ... on the ry., unless 
the ticket shall at the time of issuing thereof 
purport to be transferable.’ * The magistrate 
dismissed the informations on the ground 
that, as the bye-law was framed to cover 
cases where there was no fraudulent intent, 


it was void & ultra vires as being repugnant to 
the general principles of law : — Held: inas- 
much as the purpose of the bye-law was to 
prohibit transactions which must in general 
be fraudulent, the bye-law was a valid one.*— 
London, Midland So Scottish By. Go. v. 
Greaver, [1937] 1 LB. 367, [1936] 3 AH 
E. B. 333 ; 106 L. J. K, B. 180 ; 156 L. T. 
635 ; 100 J. P. 611 ; 63 T. L. B. 76 ; 80 Sol. 
Jo. 878 ; 30 Cox, 0. O. 487 ; 34 L. G. B. 
679, D.O. 

756. Add, Annotation : — Consd. London Passenger 
Transport Board v . Summer (1935), 154 L. T. 
108. 

759. Add, Annotation : — Consd. London, Midland 
So Scottish By. Co. v. Greaver, [1937] 1 K. B. 
367. 

764. Add, Annotation: — Refd. Poland v, Parr, 
[1927] 1 K. B. 236. 

765. Add, Annotation: — Refd. Poland v. Parr, 
[1927] 1 K. B. 236. 

775. Add, Annotations : — Refd. Percy v, Glasgow 
Oorpn., [1922] 2 A. 0. 299 ; Fisher v, Oldham 

• Oorpn., [1930] 2 K . B. 364 ; Re Carroll, 

, [1931] 1K.B. 317. 

776. Add. Annotation: — Refd. Davies v, Shanly 
(M. W.) (Park Chairs No. 1), Ltd. (1936), 
81 Sol. Jo. 69. 

777. Add, Annotation : — Refd. Percy v, Glasgow 
Oorpn., [1922 ] 2 A. O. 299. 

781a. .]— -Where a passenger on a 

tramcar makes a sufficient So proper tender 
of his fare So the conductor mistakenly 
refuses to accept it So has him arrested under 
a bye-law, which authorises the conductor, 
if a passenger’s name or residence is unknown 
to him, to have the passenger arrested for 
evading payment, the conductor’s employers 
are liable for the act of the conductor, whether 
he was or was not aware of the name So 
residence of the passenger, inasmuch as the 
conductor’s act, although done mistakenly, 
is an act within the scope of his employ- 
ment. — Percy v. Glasgow Oorpn., [1922] 
2 A. O. 299 ; 91 L. J. P. 0. 187 ; 127 L. T. 
601 ; 80 J. P. 201 ; 38 T. L. B. 722 ; 60 
Sol. Jo. 666 ; 20 L. G. B. 606. 


Part VI. — Carriage of Passengers’ Luggage. 


784. Add, Annotation : — As to (1) Refd. Buckl&nd 
v. B. (1933), 102 L. J. K, B. 404. 

786. Add, Annotation: — As to (1) Consd. Buck- 
land v. B. (1933), 102 L. J. K. B. 404. 

787. Add. Annotation: — As to (1) Consd. Buck- 
land v. B. (1933), 102 L. J. K. B. 404. 

798. Add, Annotation : — Consd. Buck! and v, B. 
(1933), 102 L. J. K. B. 404. 


795. Add. Annotation : — Refd. Buckland v. B, 
(1933), 102 L. J. K. B. 404. 

796. Add. Annotation: — Consd. Buckland v. B, 
(1933), 102 L. J. K. B. 404. 

799. Add. Annotation : — Refd. Buckland v. B. 
(1983), 102 L. J. K. B. 404. 

800. Add. Annotation: — Refd. Bucklaifd v. B. 
(1933), 102 L. J. K. B. 404. 


PART V. SECT. 6 , SUB-SECT. 1 . 
io. Putting oowminsfotiffoii cord— 
Defences — Compartment overcrowded .} — 
▲ railway passenger woo palls tbs 
emergency chain because he finds the 
compartment crowded beyond the 
prescribed limit commits no offence 
under Indian Hallways Ant, 1800, 
s. 108, merely because he dote so for 
the additional reason of obtaining the 
names of oertsln passengers who used 
abusive language towards him. — 
Emfbbob o. Pop atlal Bhaxohakd 
(1039), UR, 54 Bom. 886.— IND. 


PART V. SECT. 7. 
b L — - — Refusal to obey con- 
doctor — Reguest unreasonable — Carrier 
liable.] — IUiiot* v. Bunm Columbia 
ELBCrxuo HE. Oo. (1931), 79 D. L. R, 
788 ; 30 B. C. R, 340.— CAN. 

g |. — — Removal exposing pas - 
senger to danger-carrier liable .} — 
Hows e. Niagara St. Oatbajbnbb Sc 
Toronto Ry. Oo., (1925] ID. LR 
115 ; 30 Can. Ry. Oas. 95 ; 56 O. L. R. 

wiltt * *-■.»•»« 

IS 


mi. Removal exposing pas- 

senger to danger— Carrier liable } — 
Howb 9. Niagara St. Catharinxs Sc 
Toronto Ry. Go., (1935) IS. h R. 
115; 80 Can. Ry. Cas. 95 ; 660.L.B. 
308.— CAN. 


PART VI. SECT. 8, 8UB-6E0T. 1. 

o I. Sent book bp 

steamer after arrival at destb 






VoL VUL— Cweriera. Gases 804ft— 854. 


804ft. Luggage jut la luggage van— By order of 
official*]-— Ehinger v. South-Eastern & 
Chatham By. Oo. & Pullman Cab Co., Ltd., 
No. 851ft, port. 

811. A«W. Annotations : — As to (1) Retd. Elder, 
Dempster v. Paterson, Zoehonls, Griffiths 
Lewis Steam Navigation Co. v. Paterson, 
Zoehonls, [1924] A. 0. 522 ; Pratt v. Patrick, 
[19241 1 K. B. 468; HalliweU v. Venables 
(1930), 99 L. J. K. B. 358. 

813. Add. Annotation : — -Retd. Elder, Dempster v. 
Paterson, Zoehonls, Griffiths Lewis Steam 
Navigation Co. v. Paterson, Zochonis, [1924] 
A. C* 522. 

816. Add. Annotation : — As to (2) Retd. Buckland 
v. R. (1933), 102 L. J. K. B. 404. 

823. Add. Annotation : — As to (3) Fond. Vosper v. 

W By. (1927), 137 L. T. 520. 

827ft. Luggage put in compartment by porter— 
Passenger travelling in another compart- 
ment.] — Pltf., who had a third - class 
ticket, got a porter to put his suit-case in a 
first-class compartment & travelled in 
another part of the train, third class, with 
some friends whom he found on the train. 
At the end of the journey pltf.’s suit-case 
could not be found. In an action against 
the railway co. for its value : — Held : as the 
railway had failed to discharge the onus 
of proving that the loss of the hand luggage 
arose by reason of the negligence of the 
passenger, pltf. was entitled to recover. — 
Vosper v . Great Western Ry. Co., [1928] 
1 K. B. 340 ; 97 L. J. K. B. 51 ; 137 L. T. 520 ; 
43 T. L. R. 738 ; 71 Sol. Jo. 005, D. 0. 

829. Add. Annotation: — As to (2) Refd. Buckland 
v. R. (1933), 102 L. J. K. B. 404. 

830. Add. Annotations: — As to (1) Refd. Ehinger 
v. 8. E. & C. Ry. & Pullman Oar Co. (1922), 
38 T. L. R. 078? Vosper t>. G. W. Ry. (1927), 
137 L. T. 620. As to ( 2) Refd. Ehinger v. 

S. E. A C. Ry. & Pullman Car Oo. (1922), 38 

T. L. R. 078. As to (3) Coned. Ehinger v. 

S. E. & C. Ry. A Pullman Car Co. (1922), 88 

T. L. R. 078. 

831. Add. Annotation : — Generally , Refd. Vosper 
v . G. W. Ry. (1927), 137 L. T. 520. 

833ft. S. P. Harrison v. Great Western Ry. Co. 
(1875), 39 J. P. 312. 

851ft. .] — Pltf., who was a pas- 


senger with a ticket from Paris to London 
via Dover, <te thence by the railway of deft, 
railway* co., took an additional ticket from 
the second defts., the Pullman Car Co., for 
a Pullman car forming part of the train 
between Dover & London. The Pullman car 
ticket stated that the Pullman Oar Oo. 
accepted no liability for passengers' luggage, 
<fe that co. did all that was reasonably 
necessary to bring this condition to pltf.’s 
notice. At Dover pltf. took a seat in the 
Pullman car, but an official refused to allow 
her to take her suit-case with her & directed 
a porter to put it in the luggage vestibule 
at the end of the oar. There was no evidence 
in whose employment the official was, or as 
to the exact relationship between the two 
deft. cos. On the arrival of the train in 
London the luggage was unloaded by the 
Pullman car officials, but pltf.’s suit-case 
could not be found. In an action against 
both cos. : — Held : as a railway co. contracted 
as insurers of passengers’ luggage except 
where the loss was caused by the passenger’s 
own default, the railway co. were liable, but 
as there was no evidence that lack of care, 
if any, by the Pullman Oar Oo.'s officials in 
unloading had contributed to the loss, the 
Pullman Oar Oo. were not liable. — Ehinger 
v. South-Eastern & Chatham Ry. Oo. 5s 
Pullman Oar Co., Ltd. (1922), 88 T. L. R. 
078 ; 00 Sol. Jo. 033. 


851b. •] — A special contract, 

• entered into between a shipowner & a 
passenger by sea, contained a provision that 
the shipowner would not be answerable for 
loss of baggage “ under any circumstances 
whatsoever ’’ : — Held : such a stipulation 
covered the case of wilful default A mis- 
feasance by the shipowner’s servants. — 
Taubman v. Pacific Steam Navigation Oo. 
(1872), 20 L. T. 704 ; 1 Asp. M. L. O. 330. 

Annotations Consd. Price v. Union Lighterage Co. (1904), 
73 L. J. K. B. 222 ; Travers v. Cooper, 09151 1 K . B. 73. 

Reid. The Pearlmoor, [1904] P. 286 ; Beanmont-Thomaa 
" Blue Star Line, Ltd.. [19391 1 AH E. R. 174. 


852* Add. Annotation : — Generally , Refd. Albe- 
marle Supply Co. v. Hind, [1928] 1 K. B. 307. 

853. Add. Annotation : — Apld. Thompson v. L. M. 
& S. Ry. (1929), 98 L. J. K. B. 016. 

854. Add. Annotation: — As to (1) Refd. Grein v. 
Imperial Airways, Ltd., [1930] 2 All E. R. 
1258. 


PART VL SECT. 8, SUB-SECT. 8. 

806 L Luggage placed in compartment 
with pass en ger — Whether company liable 
— P as senger leaning carriage with door 
open.] — Pltf. ft her deter arrived at 
Easton 8tat!on of defts.' railway 
shortly after 6 p.m. to order to travel 
by the 6.10 p.m. train to H. Their 
hugs ge included two dressing oases 
which they directed a porter to put in 
a carriage in which they had reserved 
seats. The jtortar carried out these 


I __ placed pltf.'a dressing 

case on the tack of a corridor carriage 
which was about the middle of the 
train. As the porter left. pltf. lifted 
down her case ft plaoed it on the seat. 
Having removed a book therefrom, the 
two ladies left the carriage, without 
doting the door, ft proceeded to a 
bookstall on the platform about the 
end of the train. Upon their r etu rn 
‘ tterpttf.'s dressing earn 
J : — add : the era of 
the low was due to 


dressing case unprotected in a carriage 
with the door open, was not guilty of 
suoh negligenoe as would exonerate the 
oo., who were, accordingly, liable for 
the loss. — Garb v . London, Midland 
ft Scottish Ry. Co. (1931), N. I. 94.— 
ER. 

PART VL SECT. 7. 
sp. Luggage left with porter — Pas- 
senger tdepnoningfor oar . } — A passenger 
arrived by train at a railway station 
with heavy luggage in the van ft 
lighter articles accompanying her in 
the compartment. All the luggage was 
taken on a barrow by a porter to a 
eabwtand in the station, where the 
passenger expected to be met by 
mends with a car. Falling to find 
them, she went to telephone to them, 
leaving the luggage in charge of the 
porter along with her two young 
ohildren. In her absence the porter 
left the luggage unattended, ft a thief 
having got rid of the ohildren by a 
device, stole the lighter articles. In 
an action by thenassenger against the 
railway oo. : — add: the oo. was 

13 


liable, In respect that its liability as 
carrier of passengers' Uggage lasted 
until the passenger, using due diligence, 
had been afforded a reasonable 
opportunity of taking delivery of the 
luggage; ft here It was not proved 
that the passenger had failed to 
exercise due diligence. — Parker v. 
L. M. S. Ry. Oo., I1980J 8. a 822.— 
SOOT. 

PART VI. SECT. 8, SUB-SECT. 4. 

dl. — Special contract.) — Held: it 
was a valid answer to pltf.’s action 
that she had assented to be bound by 
the contract relieving the carrier from 
liability. — F ennell v. Montreal 6.8. 
Oo. (1876), 6 Nfld. L. R. 124.— NFLD 

d if. Construction .)- — 

Dixon v. Richelieo Navigation Oo. 
(1889). 18 S. O. R. 704.— CAN. 

• |. .] — Held : pltf. was 

bound by the conditions.— wodx> v. 
Allan (1880), 18 N. 8. R. (1 R. ft G.j 
477 3 affd. (1882). 15 N. 0. R. (8 
B. ft G.) 211.— OAR* 
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855. Add. Annotation : — As to (1) Retd. Fenton v. 
Southern Railway, [1931] 2 K. B. 103. 

857. Add. Annotation: — As to (1) Refd. Brown v . 
Harrison, Hourani v. Same (1927), 137 L. T. 
549. 

858. Add. Annotations: — Consd. Werner v. Det 
Bergenske Dampskibaselsohaft (1926), 134 
L. T. 578. Refd. Elder, Dempster v. Pater- 
son, Zochonis, Griffiths Lewis Steam Naviga- 
tion Oo. v. Paterson, Zochonis, [1924] A. 0. 
522. 

868. Add. Annotations : — Refd. L. A N. W. By. 
v. Neilson, [1922] 2 A. 0. 263 ; Nunan v. 
Southern By., [1923] 2 K. B. 703 ; Buerger 


v . Ounard SB. Oo., [1925] 2 K. B. 646 ; The 
Refrigerant, [1925] P. 180; H. M. F. 
Humphrey, Ltd. v. Baxter, Hoare & Oo. 
(1933), 149 L. T. 603 ; Danneberg v. White 
Sea Timber Trust, Ltd. (1935), 154 L. T. 25 ; 
Ashby v. Tolhurst, [1937] 2 K. B. 242. 

866. Add. Annotations : — Consd. Ehinger v. S. E. 
& C. By. & Pullman Oar Oo. (1922), 88 
T. L. B. 678. Apld. Hearn v. Southern By. 
(1925), 41 T. L. B. 305. Consd. Thompson v. 
L. M. & S. By. (1929), 98 L. J. K. B. 616. 
Apld. L’ Estrange v. Graucob (F.), Ltd., [1934] 
2 K. B. 894. Refd. Nunan v. Southern Bys., 
[1923] 2 E. B. 703. 


Part VII. — Carriage of Animals. 


885. Add - Annotation : — Refd. G. N. By. v. 

L. E. J\ Transport & Depository, [1923] 2 
K. B. 742. 

890. Add. Annotation : — Refd. G. N. By. v. 


L. E. P. Transport & Depository, [1922] 
2E.B. 742. 

898. Add. Annotation : — Refd. G. N. By. v. 
• L. E. P. Transport & Depository, [1922] 
2 K. B. 742. 


Part VIII. — Carriage of Explosives and Dangerous Goods. 


894. Add. Annotation : — Refd. McAlister (or Dono- 
• ghue) v. Stevenson (1932), 48 T. L. R. 494. 

895. Add. Annotations: — Consd. G. N. By. v. 
L. E. P. Transport & Depository, [1922] 
2 K. B. 742 ; McAlister (or Donoghue) v. 
Stevenson (1932), 48 T. L. R. 494. 

896. Add. Annotations: — As to (1) Consd. G. N. 
By. t>. L. E. P. Transport & Depository, 
[1922] 2 K. B. 742. As to (2) Folld. G. N. By. 
v. L. E. P. Transport & Depository, [1922] 


2 K. B. 742. As to (3) Refd. Transoceanica 
Soc. Italiana di Navigazione v. Shipton, 
[1923] 1 K. B. 31. 

896a. .] — Great Northern By. Co. v . L. E. P. 

Transport & Depository, Ltd., No. 234a, 
ante. 

896b. Goods unfit to travel — Liability of sender.] — 
Southern By. Co. v. Boots Pure Drug Co., 
Ltd. (1935), 79 Sol. Jo. 109. 


Part IX. — Measure of Damages. 


905. Add. Annotations : — Consd. Simon v. Pawson 
& Leafs, Ltd. (1932), 148 L. T. 164. Refd. 
Patrick v. Russo -British Grain Export Co., 


[1827] 2 K. B. 535 ; The Edison, [1932] P. 
52 ; The Arpad (1934), 50 T. L. B. 505. 

910. Add. Annotations : — Consd. Patrick r. Busso- 


856 Hi. Inexperienced 

traveller.} — Held: pltf., a woman of 
scant education Sc unaccustomed to 
travel, was entitled to recover from 
deft. oo. notwithstanding a clause on 
her tloket limiting defta.* liability, 
as the clause had been waived, Sc there 
was a special contract. — T olerton t>. 
Ounard 8.8. Oo» (1934] 3 D. L. R. 
356 ; 2 W. W. R. 927 ; 33 B. O. R. 
551. — CAN. 


PART VIL SECT. 1, SUB-SECT. 2. 

sb. To ddiver promptly.] — A vert e. 
Canadian Pacific Railway (1929), l 
M. P. R. 602. — CAN. 


r !• ■ 


PART VII. SECT. S. 

No evidence as to arose of 


lose.}— In an action tor damages for 
the loss of three horses which died 
while in transit on deft.’s railway under 
a contract known as “ Live Stock — 
Special Contract — Shipping Order," 
approved by the Board or Railway 
Comm, for Canada: — Held: there 
being no evidence to establish the 


actual cause of the deaths, the facts 
disclosed pointed to the conclusion 
that something beyond the control 
of deft., rather than any fault on Its 
part, was the cause of the lots, &, 
therefore, under the terms of the con- 
tract deft, was not liable. — B ayne v. 
Canadian National Rts., [1933] 3 
W. W. R. 616.— CAN. 


w I. — Animals dying of arsenic 
poisoning .} — Action against deft. ry. 
oo. dismissed, as there was no evidence 
connecting the cause of injury with 
any alleged nagllgenoe. Sc the cause of 
the damage was purely a matter of 
speculation. — Turner t>. Canadian 
Pacific Ry. Oo.. [1922] 2 W. W. R. 
85S ; 66 D. L. R. 31.— CAN. 

b 1. Unless written notice of 

claim given at point of delivery .) — 
Knioht-Watron Ranching Co. v. 
Canadian Pacific Ry. Go.. [1921] 
3 W. W. R. 788 ; 69 D. L. R. 601 ; 
15 Seek. L. R. 1.— CAM. 


PART IX. SECT. 1. 

901 v. .} — Action against a ry. 
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co. for alleged shortages in thirty-seven 
oars of grain loaded in bulk from 
elevators on private sidings Sc delivered 
at private sidings. The real dispute 
between the parties as to each car was 
as to the quantity (a) shipped, (6) de- 
livered at destination, (c) loss In transit, 
if any, Sc if any whether the shipper 
was to blame for the loss. The cars 
were all shipped under the uniform bill 
of lading for bulk grain : — Held : after 
reviewing the method of weighing Sc 
billing the grain, it was not to be 
assumed on that account that the 
grain was not carefully weighed or 
that the ry. was charged with any 
worthwhile quantity as having been 
put into any car which was not actually 
put into it. Sc the bills of lading largely 
lost their value as prima fade evidence 
of quantities. Sc in aocordanoe with 
the real Intention of the parties, should 
be oonaldered rather as evidenoe only 
of approximate quantities shipped. — 
Grain Claims Bureau, Ltd. Sc 
Federal Grain. Ltd. «. Canadian 
Paotfio Ry. Co., [1936] 2 W. W. R. 17 ; 
2D.L.R. 558.— CAN. 
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British Grain Export Co., [1927] 2 K. B. 536. 
Apld. Be HaU A Pirn’s Arbitration (1928), 139 
L. T. 60 ; Banco de Portugal v. Waterlow 
A Sons, Ltd. (1932), 48 T. L. B. 404 ; The 
Edison, [1932] P. 62. Consd. Simon v, Pawson 
A Leafs, Ltd. (1932), 148 L. T. 164 ; The 
Arpad (1934), 60 T. L. R. 605. Apld. Vaile 
Bros. v, Hobson, Ltd. (1933), 149 L. T. 283. 
Refd. Pinnock v. Lewis A Peat, [1923] 1 
K. B. 090 ; Riley v, Brown (1929), 98 L. J. 
K. B, 739 ; Herbert Clayton A Jack Waller, 
Ltd. v . Oliver, [1930] A. C. 209 ; Dobell 
(C. G.) A Co. v , Barber A Garratt (1930), 
47 T. L. R. 60 ; British Russian Gazette & 
Trade Outlook, Ltd. v. Associated News- 
papers, Ltd., Talbot v , Associated News- 
papers, Ltd., [1933] 2 K. B. 616; Flint 
v. Well, [1935] 1 K. B. 354 ; Haynes v. 
Harwood, [1935] 1 K. B. 140; Millar’s 
Machinery Co., Ltd. v. Way (David) & Son 
(1935), 40 Com. Cas. 204 ; Archie Parnell & 


I Alfred Zeitlin, Ltd. v. Theatre Royal (Drury 
Lane), Ltd. (1936), 80 Sol. Jo. 284 ; Domine 
v. Grimsdall, [1937] 2 All E. R. 119. 

912. AM, Annotation: — Refd. The Arpad (1934), 
60 T. L. R. 605. 

914. AM, Annotations : — Consd. The Edison, [1932 ] 
P. 52. Refd. The Arpad (1934), 60 T. L. R. 
505. 

918. AM, Annotations -As to (1) Consd. The 
Edison, [1932] P. 52 ; Simon v, Pawson A 
Leafs, Ltd. (1932), 148 L. T. 164; The 
Arpad (1034), 50 T. L. R. 605. Refd. 
Patrick v, Russo-British Grain Export Co., 
[1927] 2 K. B. 535. 

924. AM, Annotation : — Consd. The Arpad (1934), 
50 T. L. R. 505. 

930. AM, Annotation : — Refd. Aronson v, Molga 
Holzindustrie A./G. Leningrad (1927), 32 
Com. Cas. 276. 


Part X. — Statutory Control of Carriers’ Business 


954a. Side entrance to — Refusal to re-open.] — In 
deciding an application for the provision of 
reasonable facilities under 1854 Act, s. 2, & 
of reasonable facilities A conveniences under 
1921 Act, s. 10 (1), the ct. must be satisfied 
that in refusing such facilities A conveniences 
the railway co. are acting without due regard 
to the proper discharge of their obligations, 
A the facility or convenience asked for will 
not be ordered where it is only for the benefit 
of a special class of persons who form a small 
proportion of the travelling public. Where 
it is sought to restore a former convenience 
A conditions have changed, there is nothing 
in the fact that it was afforded before, & the 
question will be decided on its merits. 

Therefore where an application was made 
for an order for the re-opening of a sub- 
sidiary side entrance to the station of the 
Midland Ry. Co. at N. which had been closed 
in pursuance of a general policy of “ closed ” 
stations adopted by the co., A it was shown 
that only 16 per cent, of the passengers using 
the station, who were mainly season A weekly 
ticket holders, would be likely to use such 
entrance, A that no general public incon- 
venience existed, the ct. refused to make any 
order. — Nottingham Corpn. v. Midland 
Ry. Co. (1922), 128 L. T. 639 ; 07 Sol. Jo. 
404 ; 21 L. G. R. 71 ; 17 Ry. A Can. Tr. 
Cas. 72. 

956. Add, Annotation : — Consd. Nottingham 
Corpn. v. Mid. Ry. (1922), 128 L. T. 589. 

967. AM, Annotation : — As to (1) Consd. Winsford 
Urban District Council v . Cheshire Lines 
Committee (1931), 21 Ry. A Can. Tr. Cas. 10. 

958. Add, Annotation : — As to (3) Consd. Notting- 
ham Corpn. v, Mid. Ry. (1922), 128 L. T. 539. 

960. AM, Annotations : — Consd. British 'Trawlers' 
Federation, Ltd. v, London A North Eastern 
Ry. Co., [1933] 2 K. B. 14 ; Winsford Urban 
District Council v, Cheshire Lines Committee 
(1931), 21 Ry. A Can. Tr. Cas. 10. Refd. 


Boumemoutb-Swanage Motor Road A Ferry 
Co. v, Harvey & Sons, [1930] A. C. 549. 

967. AM, Annotation: — As to (1) Dlstd. London 
& North Eastern Ry. Co. v. British Trawlers 
Federation, Ltd., [1934] A. C. 279. 

973a. Over land of third party — Not ordered.] 

— Held : a railway co. cannot be ordered to 
work a siding which trespasses on the land 
of a third party. — Stokes v. London, Mid- 
land A Scottish Ry. Co. (1932), 21 Ry. A 
Can. Tr. Cas. 30. 

976a. Refusal to aooept privately owned 

wagons.] — Where a railway co. is always ready 
to provide an adequate supply of wagons for 
the conveyance of coal from stations on their 
system, their refusal of an application that 
they should accept privately owned wagons 
does not constitute a refusal to afford reason- 
able facilities for the receiving, forwarding, A 
delivery of traffic on their railway, or the 
subjection of appcts., or of the traffic in 
which they are interested, to undue or un- 
reasonable prejudice or disadvantage. — Char- 
rington, Gardner, Lockett A Co., Ltd. v. 
Southern Ry. Co. (1920), 42 T. L. R. 768; 
19 Ry. A Can. Tr. Cas. 1. 

977a. Transference to different station.] — 

(1) A railway co. f as part of a comprehensive 
scheme for reorganising a goods station, 
necessitated by a great increase in the traffic 
there, proposed to transfer a coal depot 
which had existed there for fifty years to 
another station a mile & a half distant : — 
Held : though the coal merchants who used 
the depot might thereby be greatly incon- 
venienced, yet the proposed scheme was in 
the public interest ; A the consequent with- 
drawal of facilities long enjoyed by the coal 
merchants was justified by the change of 
circumstances, A by the substitution of new 
facilities equally good, & was therefore not a 
denial of reasonable facilities under the 
Railway A Canal Traffic Act, 1864. 


PART X. 

For oaaea decided by the Board of Railway OommMonen for Can ad a , see , geruraUv, Railways, VoL XXXVIII., 
pp. S64-166, S7S-S7*. 
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(2) Qu. : whether facilities for storing coal 
at a station are facilities for receiving Sc 
delivering coal traffic under the Traffic Acts. — 
Luton, Dunstable & District Coal Mer- 
chants* Ajssocn. v. London, Midland Sc 
Scottish By. Co. (1937), 26 By. Sc Can. Tr. 
Oas. 98. 

980& Add. Annotation : — As to (1) Consd. Charring- 
ton, Gardner, Lockett v. Southern By. (1926), 
42 T. L. B. 768. 

991a. Jurisdiction of Commissioners.] — By 

rule 52 of the Bailway Sc Canal Commission 
Buies any application to rescind an order 
of the Comrs. must be made within twenty- 
eight days after the said order has been com- 
municated to the parties unless the Comrs. 
think fit to enlarge the time. In 1931 the 
Comrs. allowed an • application to be made 
to rescind an order made in 1891. In 1891 
the Comrs. ordered a railway co. to afford 
reasonable facilities for passenger traffic on 
a branch line which had been closed to 
passenger traffic. The railway co. complied 
with the order. In a later case between other 
parties it was held by the Ot. of Appeal that 
the Comrs. had no jurisdiction to make the 
order of 1891. In 1930 the railway co. again 
closed the line to passenger traffic. On an 
application, by the urban council of the dis- 
trict for an order compelling the railway 
co. to obey the order of 1891, ( c on a motion 
by the railway co. to rescind the order of 
1891 : — Held : the order of 1891, having 
been made without jurisdiction, must be 
rescinded. A facility which involves the 
railway co. which affords it in a loss is 
not reasonable. — Winsford Urban Dis- 
trict Council v. Cheshire Lines Committee 
(1931), 21 By. & Can. Tr. Cas. 10. 

1010a. To continue former facilities — Pending 

decision as to rights of parties.] — Upon an 
application for an interlocutory injunction 
ordering that certain former facilities for 
receiving Sc running tnrough passenger 
coaches should be continued pending a 
decision as to the rights of the parties : — 
Held : this not being an application to 
restrain a threatened act, regard should be 
made to the balance of convenience, Sc upon 
the facts, no interlocutory order should be 
made. — Great Central By. Co. v. London 
Sc North Western By. Co. (1922), 17 By. Sc 
Can. Tr. Cas. 89. 

1016a. Necessity for submission to Rates 

Tribunal of schedule for standard workmen's 
fares.]— Be Standard Charges Schedules, 
No. 1323a, post . 

1025. Add. Citation : — sub worn. B. v . Bailway 
Combs., 46 J. P. 85. 

1048a. Amount fixed so as to allow rebate to be 
made.] — Coal was conveyed from two 
collieries over the lines of three railway cos. 
at a charge equal to the rate by an alternative 
route. A through rate was ultimately fixed 
at a sum of 2<f. per ton in excess of the original 
charge, in order to allow one of the cos. to 
make a rebate of that amount in accordance 


with its practice with respect to other coal 
traffic. The new rate having been with- 
drawn, an application was made for a through 
rate equal to the original charge: — Held : 
(1) the question of rebate had been rightly 
excluded in fixing the amount ot the through 
rate ; (2) the Railway Comrs. had power to 
apportion the rate in such a way that part of 
it would be finally handed over to the trader. 
— Glenavon Garw Collieries, Ltd. v. 
Bhondda Sc Swansea Bay By. Co., Great 
Western By. Co. Sc Barry By. Co. (1915), 
16 By. Sc Can. Tr. Cas. 65, C. A. 

1049a. Applicants not performing 

functions of ordinary railway company.] — 
Stocksbridge By. Co. v. Great Central 
By. Co. (1909), 13 By. Sc Can. Tr. Cas. 835. 

1051a. Congested route — Alternative route 

available.] — Held : (1) the proposed route was 
reasonable. Sc it was not sufficient to show 
that the receiving of the traffic in question 
would render a difficult task more difficult, 
unless such traffic would amount to an 
* obstruction ; (2) it was material to consider 
whether the proposed route was the only 
* available route or whether there were other 
routes available ; (3) although an arrange- 
ment between railway cos. might be shown 
to be very widely accepted, it was not open 
to the ct. to reject evidence as to the proper 
terminal at any port of shipment. — Dearne 
Valley By. Co. v. Great Northern Ry. 
Co. Sc Great Central By. Co., Lancashire 
Sc Yorkshire By. Co. v. Great Northern 
By. Co. Sc Great Central By. Co. (1914), 
15 Ry. Sc Can. Tr. Cas. 202. 

1058a. Terminal costs.] — Dearne Valley 

By. Co. v. Great Northern By. Co. Sc 
Great Central By. Co., Lancashire Sc 
Yorkshire By. Co. v. Great Northern Ry. 
Co. Sc Great Central By. Co., No. 1051a, 
ante . 

1060a. Payment of rebate to trader.] — 

Glenavon Garw Collieries, Ltd. v. 
Rhondda Sc Swansea Bay By. Co., Great 
Western By. Co. Sc Barry By. Co., No. 
1043a, ante. 

1072. Add. Annotation: — Refd. Sandilands v. 
London, Midland Sc Scottish By. Co. (1927), 
20 Ry. Sc Can. Tr. Cas. 136* 

1077. Add . Annotation : — As to (1) Consd. Damps 
Selsk Svendborg v. London, Midland Sc 
Scottish By. Co. (1929), 20 By. Sc Can. Tr. 
Cas. 67. 

1080. Add . Annotations : — As to (4) Refd. Bourne - 
mouth-Sw&nage Motor Road Sc Perry Co. v. 
Harvey, [1929] 1 Oh. 686 ; Farn worth v. 
Manchester Oorpn., [1929] 1 K. B. 538. 

1096a. Regulation affecting one elate of goods 

only— Lower rate neoessaryin publlo Interest.] 
— Port of Manchester warehouses. Ltd. 
v. Cheshire Lines Committee, Great 
Central By, Co. Sc Great Northern By. 
Co., No. 1219a, post. 

1098. Add. Annotation: — As to (1) Refd. York 
Oorpn. v . Leetham, [1924] 1 Oh. 557. 
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1188. Add. Annotation* : — Reid. Re Railways Act, 
1921, Re Great Western Ry. Oo.’s Application, 
[1938] 2 K. B. 891 ; Master Lightermen & 
Barge Owners Association v. Southern Ry. 
Co. (No. 2) (1934), 21 Ry. & Can. Tr. Oas. 126. 

1110. Add. Annotation : — Held. Master Lighter- 
men Sc Barge Owners Association v. Southern 
Ry. Co. (No. 2) (1984), 21 Ry. Sc Can. Tr. 
Cas. 126. 

1111. Add. Annotation: — Reid. Master Lighter- 
men Sc Barge Owners Association v. Southern 
Ry. Co. (No. 1) (1983), 21 Ry. & Can. Tr. 
Cas. 108. 

1115. Add. Annotation : — A* to (1) Refd. Master 
Lightermen Sc Barge Owners Association v. 
Southern Ry. Co. (No. 2) (1934), 21 Ry. Sc 
Can. Tr. Cas. 126. 

1122. Add. Annotation: — Refd. Master Lighter- 
men & Barge Owners Association v. Southern 
Ry. Co. (No. 1) (1033), 21 Ry. Sc Can. Tr. 
Cas. 108. 

1128. Add. Annotation : — A* to (1) Refd. Master 
Lightermen Sc Barge Owners Association v. 
Southern Ry. Co. (No. 1) (1933), 21 Ry. & 
Can. Tr. Oas. 108. 

1128a. Meaning of “ trader ” — Railway & Canal 
Traffic Act, 1888 (c. 25), s. 27.] — Master 
Lightermen Sc Barge Owners Association 
v . Southern Ry. Co. (No. 2), No. 1166c, 
post. 

1124. Add. Annotation : — Consd. British Trawlers 
Federation, Ltd. v. London & North Eastern 
Ry. Co., [1933] 2 K. B. 14. 

1144. Add. Annotation 8 : — Refd. Master Lighter- 
men & Barge Owners Association v. Southern 
Ry. Co. (No. 1) (1933), 21 Ry. & Can. Tr. 
Cas. 108 ; Master Lightermen Sc Barge 
Owners Association v. Southern Ry. Co. 
(No. 2) (1934), 21 Ry. & Can. Tr. Cas. 126. 

1149. Add. Annotation: — A* to (1) Refd. Master 
Lightermen Sc Barge Owners Association 
v. Southern Ry. Co. (No. 1) (1933), 21 Ry. 
& Can. Tr. Cas. 108. 

1149a. .] — Master Lightermen & Barge 

Owners Association v. Southern Ry. Co. 
(No. 2), No. 1166c, post. 

1166a. Wharfage.] — By its Act a canal co. 

was precluded from charging for wharfage 
in respect of private wharves constructed 
under provisions of the Act, which empowered 
adjoining owners to construct wharves on the 
banks of the canaL An oil co. acquired from 
the canal co. land adjoining the canal bank, 
under three conveyances, by one of which 
they were obliged, Sc by another empowered, 
to construct a wharf on a line beyond their 
boundary, so that the front part of the wharf 
should extend beyond the canal bank over 
the canaL On a wharf so erected the oil co. 
fixed a pipe A discharged oil in bulk from 
vessels lying in the canal. Competitors 
of the oil oo. owning land that was near to but 
did not adjoin the canal obtained from the 
canal co. easements to erect valve houses on 
the canal bank, Sc discharged their oil in the 
same way. The canal co.*s ached, of charges 
contained two classes of oiL As to the one 
it was stated that the rate was inclusive of 
a charge for wharfage, as to the other, that 


the rate was for tolls only but that the use 
of the canal oo.’s wharves was free. The oil 
oo. & their competitors were charged the 
same rates, which were less than the maxi- 
mum tolls for the use of the canal : — Held : 
the oil co.’s wharf was not a private wharf, 
to which the wharfage rate was inapplicable, 
firstly because it was constructed, not under 
the powers conferred by the Act on adjoining 
landowners, but under the obligations im- 
posed as part of the consideration for which 
the land was acquired; secondly, because 
the wharf, extending over the canal, was not 
wholly constructed on the land of the 
adjoining owner; therefore, the oil co. was 
not unduly prejudiced by being charged the 
same rates as their competitors who did not 
own land adjoining the canal. The Com- 
mission found as a fact that the canal co. 
did not, in certain cases, charge for wharfage, 
though they charged an inclusive rate whioh 
covered the use of their wharves. — Anglo- 
American Oil Oo. v. Manchester Ship 
Canal (1929), 20 By. & Can. Tr. Cas. 45. 

Annotation : — Reid. Master Lightermen & Barge Owners 
Association v. Southern Ry. Co. (No. 1) (1933), 31 Ry. 8c 
Can. Tr. Cas. 108. 

1166b. .] — (1) Held by the Comrs. 

where an inclusive charge covers services 
in respect of which a railway co. is bound 
to show no undue preference, then, if it can 
be shown that there is allowed out of the 
inclusive charge less for those services than 
is charged to complainants for the same 
services, an undue preference is made out. 
Therefore a cause of action was disclosed by 
an application which alleged that out of an 
inclusive charge made by the resps. for col- 
lection Sc delivery by water of rail-borne 
traffic less was retained by resps. in respect 
of wharfage at a wharf where goods were 
loaded on to railway trucks than was charged 
* to the applicants for the same wharfage ; 
(2) by the Ot. of Appeal such a question 
ought not to be tried on the pleadings because 
there might be disclosed at the trial material 
facts which had not been disclosed on the 

S leadings. — Master Lightermen Sc Barge 
owners Association v. Southern Ry. Oo. 
(No. 1) (1933), 21 Ry. Sc Can. Tr. Oas. 108. 

11660. .) — Resps. made an inclusive 

charge of 3s. 10 d. for collection & delivery 
by lighter on the Thames. This charge 
covered lighterage by resps.' accredited 
agents Sc also wharfage at the waterside 
station where the traffic was loaded Sc un- 
loaded. Resps. paid their agents 2 s. lOd. 
for the lighterage Sc retained la. for the 
wharfage. For the same wharfage the 
resps. charged la. Qd. to appote., who were 
lightermen competing with resps.’ agents. 
* The Comrs. found as a fact that this dis- 
crimination, which they assumed to be a 
preference ot resps.’ agents against appcts., 
was necessary for the purpose ot preventing 
the traffic collected & delivered oy resps.’ 
agents from being transferred from resps. 1 
railway to rival carriers by road : — Held : 
(1) it was in the public interest that this 
traffic should be retained by the resps. in- 
stead of being carried by road ; (2) the 

following facte were properly taken into 
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account by the Comps, in deciding that the 
preference was not undue, viz., that a similar 
system had been enforced for forty years by 
other railway cos. owning other wharves 
on the Thames ; in consideration of the 

S reference reaps.’ agents had submitted 
biemselves to a system of control which was 
an advantage to resps. ; the effect of the 
preference & the consequent monopoly of 
reaps.' agents had been to augment resps.' 
traffic, & at the same time to render the 
working of it cheaper & more efficient, & to 
minimise delays & demurrage charges. 

(8) Per Maugham, L. J. : “ Trader " in Rail- 
wav & Canal Traffic Act, 1888 (c. 25), s. 27, 
includes a rival carrier. — Master LIobtermen 
& Barge Owners Association v. Southern 
Ry. Co. (No. 2) (1934), 21 Ry. & Can. Tr. 
Cas. 126. 

Annotation : — As to (1) Held. Auld v . London, Midland & 
Scottish Ry. Oo. (1935), 29 Ry. & Gan. Tr. Gas. 239. 


1166d. Rebate on sidings rate.] — Upon a com- 
plaint of undue preference it was admitted 
that appcts., whose works at S. were connected 
by a private siding with defts.' railway, paid 
the same rates as if their traffic used that 
station, while two of their competitors, whose 
Respective works at B., ten miles from S., 
were also connected by private sidings with 
defts.' railway, received a rebate of 2 id. 
per ton off the B. station rates on traffic 
similar to that of appcts. Appcts. called no 
evidence. The railway co., while submitting 
that the onus of proof had not shifted on them 
under 1888 Act, s. 27 (1), called evidence & 
. put in tables based on the Pidcock principle 
with the object of showing that the value of 
the private siding services rendered to appcts 
at S. was in excess of the amounts included in 
their rates for station terminals at that Btation 
& also of the value of the respective private 
siding services rendered to appcts.' com- 
petitors at B. after allowing for the rebate : — 
Held: without deciding whether the onus 
had shifted to the railway co., but inclining 
to the view that it had, the Pidcock principle 
had been properly applied in the dissection 
of the respective rates, & there was no pre- 
ference of appcts.’ competitors. — Prentice 
Brothers, Ltd. v. London & North Eastern 
Ry. Co. (1925), 18 Ry. & Can. Tr. Cas. 177. 


1167. Add. Annotation: — As to (1) Refd. Master 
Lightermen & Barge Owners Association 
v. Southern Ry. Co. (No. 1) (1933), 21 Ry. 
& Can. Tr. Cas. 108. 

1169. Add. Annotation : — As to (3) Refd. Charring* 
ton, Gardner, Lockett v. Southern Ry. (1926), 
42 T. L. R. 758. 


1171. Add. Annotation: — Refd. Prentice v. L. A 
N. E. Ry. (1925), 18 Ry. & Can. Tr. Cas. 177. 

1175. Add. Annotation : — Refd. Sandilands v. 
London, Midland & Scottish Ry. Co. (1927), 
20 Ry. & Can. Tr. Cas. 136. 

1176a. Adoption of exceptional rates.] — 

Port of Manchester Warehouses, Ltd. t\ 
Cheshire Lines Committee, Great Central 
Ry. Co. A Great Northern Ry. Co., No. 
1377a, post. 

1178. Add. Annotations : — Refd. Master Lightermen 
& Barge Owners Association v. Southern Ry. 
Co. (No. 2) (1934), 21 Ry. & Can. Tr. Cas. 126 ; 
R. v. Sussex Confirming Authority, Em p. 


Tamplin & Sons Brewery (Brighton), Ltd. 
(1937), 157 L. T: 590. 

1184. Add. Annotation : — As to (1) Comd. Port of 
Manchester Warehouses v. Cheshire Lines 
Oommittee, G. C. Ry. & G. N. Ry. (1922), 17 
Ry. & Can. Tr. Cas. 54. 

1192. Add. Annotation : — As to (1) Refd. Be Great 
Western Railway Co.'s Application, [1933] 2 
K. B. 391. 

1198. Add. Annotations : — As to ( 1) Consd. Prentice 
v. L. & N. E. Ry. (1925), 18 Ry. & Can. Tr. 
Cas. 177. Refd. Port of Manchester Ware- 
houses v. Cheshire Lines Committee, G. C. Ry. 
& G. N. Ry. (1922), 17 Ry. & Can. Tr. Can. 54 ; 
Master Lightermen & Barge Owners Associa- 
tion v. Southern Ry. Oo. (No. 2) (1934), 21 
Ry. & Can. Tr. Cas. 126. . 

1194. Add. Annotation : — As to (1) Refd. Master 
Lightermen & Barge Owners Association 
v . Southern Ry. Co. (No. 2) (1934), 21 Ry. 
& Can. Tr. Cas. 126. 

1205. Add. Annotation : — Generally , Refd. Be 
Great Western Railway Co.'s Application, 
* [1933] 2 K. B. 391. 

lfcl 9a. Injunction — Rate quoted but not 

actually made.] — Appcts. were owners of a 
bonded warehouse situated in Tr&fford Park, 
Manchester, in close proximity to, but not* 
on, the premises of the Manchester Ship 
Canal Co. The latter co. also owned a similar 
warehouse within their dock area at Man- 
chester. A large consignment of cigarettes 
was conveyed over the Ship Canal to appcts.* 
warehouse, & was thence consigned to Inndon 
over the railways of resp. cos., who charged 
a rate of 107s. per ton in two-ton lots, this 
being the ordinary Manchester town rate, 
whereas for similar traffic consigned from 
the warehouse of the Ship Canal Co. they 
quoted a rate of 54s. 6 d. 9 the latter being the 
Liverpool to London rate, which was governed 
by competitive shipping rates. Upon a 
complaint that the Manchester Ship Canal 
Co. were being unduly preferred the above 
difference in rates was sought to be justified 
by the railway cos. on the ground that, the 
ports of Manchester & Liverpool being in 
competition, the lower rate was necessary in 
order to secure for Manchester in the public 
interest traffic which otherwise would go to 
Liverpool, & that the only practical way in 
which to distinguish between goods con- 
signed from Manchester Town & Manchester 
Port respectively was to draw a line between 
goods on the premises of the Ship Canal Co. 
& those which had passed out of the control 
of that co. : — Held: (1) both rates were 
properly charged under the circumstances, & 
the difference between them was justified $ 
(2) where <a railway co. quotes a rate con- 
stituting an undue preference & asserts a 
right & intention of charging the same the 
ct. has jurisdiction to interfere by injunction 
without waiting till such charge is actually 
made. — Port of Manchester warehouses, 
Ltd. v. Cheshire Lines Committee, Great 
Central Ry. Co. & Great Northern Ry. 
Co. (1922), 17 By. & Can. Tr. Cas. 54. 

1224a. .] — Held : “ the discovery 

by the party aggrieved of the matter com- 
plained pf ” in 1888 Act, 8. 12, means dis- 
covery of the preferential treatment of 
complainant's competitor, & not discovery 
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of the evidence by which the complaint can 
be substantiated. — British Reinforced 
Concrete Engineering Co., Ltd. v. London 
& North Eastern Ry. Co. (1028), 20 Ry. 
& Can. Tr. Cas. 78. 

1285a. .] — The Rates Tribunal sanctioned 

three rates for the conveyance of all descrip- 
tions of merchandise in Classes 7 to 20 
between Glasgow & Aberdeen, Glasgow & 
Dundee, & Glasgow & Perth in 4 ton lots. — 
London & North Eastern Ry. Co.’s 
Application for Sanction of Exceptional 
Rates (1938), 26 Ry. & Can. Tr. Cas. 311. 

1286. Add. Annotation : — Refd. Oharrington 
Gardner, Lockett v. Southern Ry. (1926) 
42 T. L. R. 758. 

1287a. Continuance of fixed rate — Under sub- 
sisting agreement — What amounts to agree- 
ment.! — An undertaking given by a railway 
co. during . parliamentary proceedings in 
connection with an Act not to disturb existing 
fares for a limited period : — Held : not an 
agreement fixing those rates within 1921 Act, 
s. 34. — Southend Corpn. v. London Mid- 
Land & Scottish Ry. Co. (1927), 19 Ry. <fc 
Can. Tr. Cas. 216, 

1287b. .] — (1) A colliery co. agreed 

with a railway co. that in consideration of the 
colliery co. sinking a pit the railway co. would 
build a railway & would charge for the coal 
conveyed from the pit to the port of shipment 
rates as low per ton per mile as the rates for 
the time being charged by the railway co. 
for coal to or from the Baid port to or from 
any colliery in Glamorganshire. In pur- 
suance of this agreement a charge of 6.923 d. 
was made from before 1914 to Jan. 1920, 
when, in consequence of the imposition of a 
fiat rate addition by the Minister of Trans- 
port the mileage rate of the said charge so 
increased came to exceed the mileage rate 
of the charges, similarly increased, for coal 
from more distant collieries to the same port : 
— Held: by the Rates Tribunal the charge 
of 6.923d. was fixed under a statutory agree- 
ment & originally fixed for valuable considera- 
tion. 

(2) An assignment of the goodwill of a 
business “ & all other protected rights <fe 
all other hereditaments, effects & things not 
capable of delivery by hand held relating to 
or enjoyed or exercised in connection with 
the said business ” transfers the benefit of 
an agreement for a railway rate. 

(3) An agreement which has been assigned, 
but incompletely for want of notice, is a sub- 
sisting agreement within sect. 34 (2) of Rail- 
ways Act. 

(4) The jurisdiction of the Rates Tribunal 
under sect. 34 (2) of the Railways Act is to 
continue charges, but not so as to override 
the repeal of agreements for charges effected 
by sect. 34 (1). Consequently, an agree- 
ment that a colliery co. shall have as low a 
rate per ton per mile as any other colliery 
cannot be continued. 

(5) The adjustment prescribed by sect. 34 (2) 
means that the adjusted charge is to bear the 
same relation to the general charges made on 
the appointed day as the charge to be con- 


tinued bore to the general charges made on 
Aug. 4, 1914. — Powell Duffryn Steam 
Coal Co. v . Great Western Ry. Co. (1985), 
22 Ry. & Can. Tr. Cas. 187. 

1287c. What Is a fixed rate.] — A rate 

which bears a fixed relation to an ascertain- 
able standard is a fixed rate, though it may 
vary in actual amount from time to time, 
& such a rate should be continued after the 
appointed day, if made under an agreement 
for valuable consideration, under 1921 Act, 
s. 34. — Cardiff Collieries, Ltd. v. Great 
Western Ry. Co. (1927), 19 Ry. & Can. Tr. 
Cas. 202. 

Annotations : — Folld. Forest of Dean Freighters* Assoon. v. 
Great Western Ry. Oo. (1028), 20 Ry. & Can. Tr. Cos. 13. 
Oonsd. Powell Duffryn Steam Goal Go. v. Great Western 
Ry. Oo. (1935). 22 Ry. & Gan. Tr. Gas. 187. 

1237d. .] — Held : although a fixed 

quarterly allowance when distributed over 
a fluctuating quarterly traffic yielded a 
varying tonnage charge, nevertheless inas- 
much as sums payable under an agreement 
& ascertainable with reference to a fluctuating 
standard may be considered as fixed by that 
agreement, the charges payable by appcts. 
under the agreement in question were special 
charges fixed by a subsisting agreement for 
valuable consideration & should be continued 
under 1921 Act, s. 34. — R. & W. Paul, 
Ltd. v . London & North Eastern Ry. Co. 
(1927), 19 Ry. & Can. Tr. Cas. 228. 

1237e. Under special statutory provision — 

■What amounts to special statutory provision.] 
— Southend Corpn. v. London Midland & 
Scottish Ry. Co. (1927), 19 Ry. <fe Can. Tr. 
Cas. 216. 

1237f. .] — A bill was promoted in 

Parliament to empower two railway com- 
panies to purchase jointly the railway of a 
third company. Petitioners against the bill 
withdrew their opposition in consideration 
of the promoters agreeing to the insertion of 
a clause limiting the charging powers on the 
line proposed to be purchased. The bill with 
the clause so inserted was passed into law : — 
Held : charges were thereby fixed under a 
special statutory provision, & were originally 
so fixed for valuable consideration. — Forest 
of Dean Freighters' Assoon. v. Great 
Western Ry. Co. (1928), 20 Ry. & Can. 
Tr. Cas. 13. 

1237g. Originally fixed lor valuable considera- 

tion — What amounts to.] — Forest of Dean 
Freighters' Assocn. v. Great Western 
Ry. Co., No. I237f, ante . 

1237h. .] — Powell Duffryn 

Steam Coal Co. v. Great Western Ry. Co., 
No. 1237b, ante . 

1&J7J. Extent of jurisdiction of Rates 

Tribunal.] — Powell Duffryn Steam Coal 
Co. v. Great Western Ry. Co., No. 1237b, 
ante . 

1287k. Railway Freights Rebates Scheme — Re- 
view .] — Re Railway Freight Rebates 
Scheme (1936), 25 Ry. & Can. Tr. Cas. 148. 

1243. Add. Annotation : — Refd. Rownson, Drew 
& Clydesdale v. G. W., L. M. <fc S M L. & N. E. 
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8c Southern Bye. (1928), 19 By. 8c Can. Tr. 
Oas. 286. 

1246a. «« Rolling stock 99 — Transit of empty 

wagons needing repair on change o t owner- 
ship .1 — Under the heading “ Rolling Stock ” 
of the “ General Railway Classification ol 
Goods, 1921,“ if there is a transit because of a 
change of ownership or because of a change 
in the sphere of operations, the full rate for 
the conveyance of empty wagons is charge- 
able ; if the cause of the transit is repairs 
only, the half -rate is chargeable $ if the 
repairs are only an accompaniment of the 
transit due to change of ownership, the full 
rate is chargeable. — London, .Midland & 
Scottish By. Co. v. Inc® Wagon & Iron- 
works Oo., Ltd. (1924), ,131 L. T. 229 ; 40 
T. L. B. 661, 0. A. 

1245b. M Pipes, rain water 8c their connections, 
oast iron or steel ” — Include rain water pipes 
adapted for other purposes.] — Rownson, 
Drew 8c Clydesdale v. Great Western, 
London, Midland 8c Scottish, London 8c 
North Eastern 8c Southern By. Cos. 
(1928), 19 By. & Can. Tr. Oas. 286. 

1245c. “ Coal ” — Coal, coke 8c patent fuel.] — 
Re National Gas Council op Great 
Britain 8c Ireland's Appeal (1927), 19 
, By. 8c Can. Tr. Cas. 163, C. A. 

1245(1. “ Castings, Iron or steel of light type ” — 
Includes oantllever wall brackets.] — Small 
cantilever wall brackets, constructed so that 
one end of the top bar is let into the wall, 
are not “ cantilevers, iron or steel, as girders,” 
class 7, but “ castings, iron or steel of light 
type,” classes 13 to 17. — Amalgamated By. 
(job. v. Associated Builders' Merchants, 
Ltd. (1930), 20 By. & Can. Tr. Cas. 162. 

1245e. Railway motor carriages fitted with electric 
motors.}— -A railway coach fitted with an 
electric motor which derives its power from 
a generating station is a “ railway motor 
carriage with engine combined running on its 
own wheels " 8c not a “ railway vehicle 
running on its own wheels." — Amalgamated 
By. Co. '8 v. Bailway Carriage & Wagon 
Builders (1933), 21 By. 8c Can. Tr. Cas. 168. 

1245f. “ Glassware.'*] — Oven- table glassware, 

machine-made, but designed to resist great 
heat, is not “ glassware . . . common, ma- 
chine-made, Class 16c " but is “ glassware 
. . . Class 18g." — Amalgamated By. Cos. 
t>. British Heat-Besisting Glass Co., Ltd. 
(1936), 26 By. & Can, Tr. Cas. 1. 

1245g. “ Extracts & essences for human food.”] — 

A railway co. carried Virol under Class 3 
as an article not specified in the classifica- 
tion : — Held ; Virol was a mixture of different 
component parts rather than an extract or 
essence, &, as it did not come clearly within 
the expression “ extracts 8c essences for 
human food," the railway co. must continue 
to carry it under Class 3 as being unclassified. 

— BovRtL, Ltd. & Virol, Ltd. v. Great 
Western By. Co. (1904), 12 By. & Can. Tr. 
Cas. 161. 

1245h. Alteration — When granted.]— The stand- 
ard charges baaed on the classification 
are not intended to be the equivalent of the 
services rendered in each particular case. 
They are overall chargee which the cos. are 
prepared to make in all the circumstances of 
all the articles in the classification. The oos. 
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may make moreprofit out of one carriage 
than another. That alone la not a ground 
for transferring the article which is carried 
at the greater profit into a lower class. — 
WOOLWORTH 8c Co. V. AMALGAMATED By. 
Cos. (1980), 20 By. 8c Can. Tr. Cas. 149. 

1245]. Publication— Addition of explanation to 
statutory classification.}-— By 1921 Act, s. 28, 
the Bates Tribunal have Jurisdiction to deter- 
mine any question aa to the class in which 
any article is classified, 8c by sect. 54 the 
railway cos. are required to keep for sale 
printed copies of the general classification for 
the time being in force. The railway cos. 
kept for sale two copies, one a literal copy, 
known as the Statutory Classification, in 
which the different articles appeared accord- 
ing to their class, 8c another, a copy known 
as the Working Classification, in which the 
different articles appeared in alphabetical 
order followed by the number of the class to 
which they belonged. In the Working 
Classification were numerous explanatory 
entries inserted by the railway cos. but not 

4 found in the statutory copy. On an application 

to incorporate into the Statutory Classification 
jhe explanations in the Working Classifica- 
tion : — Held : granting the application, that 
the railway cos. had not contravened the 
provisions of 1921 Act, b. 54. — Amalgamated 
By. Cos. v. London Chamber of Com- 
merce (1930), 20 By. 8c Can. Tr. Cas. 167. 

1246a. On rejection of goods by consignee.}— A 
contract of carriage of goods in a co.'s wagon 
to a private siding does not terminate until 
the wagon is returned empty by the consignee 
to the railway co. Where a consignee rejects 
a consignment delivered to him in a co.'s 
wagon at his private siding, the services of 
hauling the wagon back to tne station 8c then 
accommodating it while the instructions of 
the consignor as to its disposal are obtained, 
8c also the service of hauling the wagon back 
to the private siding, where the instructions 
are to redeliver the consignment, are all 
services rendered for the convenience of the 
consignor within para. 6 of the Sched. to the 
Bates & Charges Orders. The charges for 
such services are therefore recoverable from 
the consignor, both under the contract where 
the consignment note provides that all 
charges are to be paid by the consignor 8c 
under the Bates 8c Charges Order. — London 
8c North Eastern By. Co. v. Br aham s 
(1931), 21 By. & Can. Tr. Oas. 1. 

1246b. Services in connection with sidings— When 
conveyance begins 8c ends.] — (1) The Bailway 
Rates Tribunal, on a modification of standard 
charges under sect. 35 of 1921 Act, fixed 
standard charges for “ services performed by 
the co. at the beginning 8c end of transit " : — 
Held: such standard charges were applicable 
to services at or In connection with private 
sidings, 8c a rate or charge being thereby 
otherwise provided for such services the 
Tribunal had no jurisdiction to fix a reason- 
able charge for them under pars. 11 (1) (i.) of 
Sched. V. of 1921 Act. 

(2) The Tribunal having in fact fixed a 
standard charge for private siding services 
the question whether it ever had power so 
to do could not be entertained on an applica- 
tion to fix reasonable charges for private 
siding services. 
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(S) In applying sect. 40 of 1021 Act to 
exceptional rates for traffic which has been 
transferred from one class to another, the 
disintegration is to be made by reference to 
the standard rate to which the exceptional 
rate is for the time being exceptional, not 
by reference to the standard rate out of which 
the exceptional rate was originally carved. 

(4) A railway co. granted a rate by pas* 
senger train from private siding to private 
siding : — Held : conveyance began A ended, 
not at the private siding, but in the station 
at the point where the traffic was attached to 
or detached from the passenger train. — 
NESTtH A ANGLO-SWISS CONDENSED MlLK 

Co. v. London, Midland A Scottish Ry. 
Co. (1934), 22 Ry. A Can. Tr. Cas. 61. 

1268. Add. Annotation : — Generally , Retd. Master 
Lightermen & Barge Owners Association 
v . Southern Ry. Co. (No. 1) (1938), 21 Ry. 

A Can. Tr. Cas. 108. 

1276. Add. Annotation : — As to ( 1) Refd. Nestle A 
Anglo-Swiss Condensed Milk Co. v. London, 
Midland A Scottish Ry. Co. (1934), 22 Ry. A 
Can. Tr. Cas. 61. 

1285* Add. Annotations: — As to (1) Refd. G. W. 
Ry. v. Laing (1922), 39 T. L. R. 93 ; Trans- 
oceanica Soc. Italians di Navigazione v. 
Skipton, [1923] 1 K. B. 31. 

1286. Add. Annotations: — As to (1) Refd. Trans- 
oceanica Soc. Italiana di Navigazione v. 
Shipton, [19231 1 K. B. 31; Be Standard 
Charges (Collection A Delivery) (1925), 19 
Ry. A Can. Tr. Cas. 53. As to (2) Consd. 

G. W. Ry. r. Laing (1922), 39 T. L. R. 93. 

1287. Add. Annotations: — Consd. G. W. Ry. v . 
Laing (1922), 39 T. L. R. 93. Refd. Trans- 
oceanica Soc. Italiana di Navigazione a Ship- 
ton, [1923] 1 K. B. 31 ; Prager v. Blatepiel, 
Stamp A Heacock, [1924] 1 K. B. 566; 
Damps Selsk Svendborg v. London, Midland 
A Scottish Ry. Co. (1929), 20 Ry. A Can. 
Tr. Cas. 67. 

1287a. Stevedoring.} — The London A North 

Western Railway Co. (Rates A Charges) 
Order Confirmation Act, after reciting the 
Railway A Canal Traffic Act, confirms the 
Order as set out in the Sched. By para. 21 
of the Sched., nothing therein contained shall 
affect the right of the co. to make any charges 
which they are authorised by any Act of 
Parliament to make in respect of any accom- 
modation or services provided or rendered 
by the co. at or in connection with docks or 
shipping places, A by para. 26 of the Sched. 
the term “ railway ” means any railway or 
steam tramway over which the co. conveys 
merchandise, A in respect of which no maxi- 
mum rates A charges other than those 
authorised in the Sched. are for the time 
being authorised by Parliament. By Pt. IV. 
of the Appendix to the Sched. the co. may 
charge such reasonable sums as they think 
fit for any accommodation or services rendered 
within the scope of their undertaking by the 
desire of a trader, A in respect of which no 
provisions are made by the Sched. : — Held : 

(1) in construing the Sched. the definition 
of “ railway ” in para. 26 of the Sched. is 
to be applied, A not the definition in sect. 3 
of 1873 Act ; (2) the work of stevedoring is 
incidental to the undertaking of a dock 
owned by a railway co. ; (3) in doing the 
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work of stevedoring a railway co. is not 
bound by the limitations of Pt. IV. of the 
Appendix to the Sched., A, in the absence of 
any other restrictive enactment, may con- 
tract as they please. — Damps Selsk Svend- 
borg v. London, Midland A Scottish Ry. 
Go. (1928), 20 Ry. A Can. Tr. Cas. 67. 

1807. Add. Annotation : — Refd. Re Great Western 
Railway Co.'s Application, [1933] 2 K. B. 391. 

1816. Add. Annotations : — Refd. Bede Steam Ship- 
ping Co. v. Bunge y Born, limitada S. A. 
(1927), 43 T. L. R. 374; Wales v. Iron Trades 
Employers' Assocn. (1928), 21 B. W. C. C. 
316 ; Great Western Ry. Co. v. Boon (1928), 
20 Ry. A Can. Tr. Cas. 63. 

1316a. .] — Great Central Ry. Co. v . 

Swann (1913), 48 L. Jo. 47. 

1818. Add. Annotation : — Refd. Great Western 
Ry. Co. v. Boon (1928), 20 Ry. A Can. Tr. 
Cas. 63. 

1323. Add. Annotations : — Refd. Griffiths v. Stude- 
bakers, [1924] 1 K. B. 102 ; R. v. Leinster, 
[1924] 1 K. B. 311. 


Sect. 6.— EXCEPTIONAL RATES AND FARE 

(Vol. VIII., p. 207). 

1323a. Under 1921 Act — Meaning of 90 standard ” 

. A 91 exceptional. 99 ] — The expression ‘'stan- 
dard 99 as applied to charges in Part III. of 
the above Act is the correlative or com- 
plementary term to “ exceptional," A, there 
being therefore no other alternative, every 
chargeable rate, fare, or charge for convey- 
ance must necessarily be included in one or 
other of the above categories. Railway cos. 
are therefore required, under sect. SO of the 
above Act, to submit to the Rates Tribunal 
forms of schedules for standard season tickets 
A workmen's fares. — Re Standard Charges 
Schedules (1928), 17 Ry. A Can. Tr. Cas. 
147. 

1328b. New exceptional rates- -Grounds tor grant- 
ing.] — The fact that equal rates were formerly 
charged from two competing points to a 
common market unequally distant from them, 
whereas the corresponding standard charges 
are unequal, is not a ground on which the 
Railway Rates Tribunal will grant a new 
exceptional rate so as to restore the equality. 
— Dowlow Lime A Stone Co., Ltd. v. 
London, Midland A Scottish Ry. Co. 
(1928), 20 Ry. A Can. Tr. Cas. 41. 

1323c. .] — An application for a new 

exceptional rate under sect. 37 (3) of Railways 

* Act, 1921, may be justified by showing that 
the rate for which it is intended to be sub- 
stituted is unfair or excessive, or that the 
new rate will tend to augment the standard 
revenue. Where the existing rate in force 

* is one which the railway co. has no legal power 
to charge the Tribunal will not consider 
whether it is unjust or excessive. 

In a proper case the Tribunal will grant a 
new exceptional rate to relieve a trader 
against an undue prejudice. A trader is not 
unduly prejudiced by a lower rate granted to 
another trader who does not compete with 
him. — Dole (James) A Co. v. Four Amal- 
gamated Ry. Cos. A London Passenger 
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Transport Board (1936), 25 By. A Can. 
Tr. Gas. 87. 

Annotation : — Reid. Hawker (H. W.), Ltd. v, London, Mid- 
land & Scottish & Great Western Ry. Co. (1938), 98 Ry. 
8c Can. Tr. Gas. 829. 

1828d. Validity ot flat rata,]— A new excep- 

tional rate under Railways Act, 1921 (o. 55), 
s. 87, must not be a flat rate irrespective of 
distance, but must contain a charge baaed 
on so much per ton per mile according to 
distance A class. — Be Great Western Ry. 
Co.’s Application, [1933] 2 K. B. 891, 102 
L. J. K. B. 549 ; 149 L. T. 372 ; 49 T. L. R. 
500 ; sub nom. Great Western Ry. Co. v. 
Bristol Grain Importers Defence 
Assocn., 21 Ry. A Can. Tr. Cas. 46, C. A. 

1328a, Must be fixed by tribunal A entered in 

rate book,] — A new exceptional rate within 
Rye. Act, 1921 (c. 55), s. 37, requires to be 
14 fixed,” that is, sanctioned by the Ry. 
Rates Tribunal under the above section A \ 
it also requires to be entered in the rate book | 
of the co. before it is “ granted,” that is to 
say, before it becomes operative as between 
the ry. co. A consignors of goods. Therefore 
where the tribunal fixed a rate of 10s. 9d., but 
the ry. co. entered in its rate book a rate of 
l4s. 9d. there was no effective exceptional 
rate granted, since neither rate was both 
sanctioned by the tribunal A entered in the 
rate book. — Great Western Ry. Co. v. 
Jambs (Henry R.) A Sons, Ltd., [1936] 2 
All E. R. 660 ; 80 Sol. Jo. 571 ; 24 Ry. A 
Can. Tr. Cas. 241, 0. A. . 

1823f. Disintegration — On continuation. } — Where 
* an exceptional rate is referred to the Rates 
Tribunal for its determination under 1921 
Act. a. 86, then, if the Tribunal decides to 
continue the rate, its duty is to disintegrate 
it in the manner provided for in sect. 40 of the 
Act, A the performance of this duty may at 
its discretion be postponed until some party 
interested in the rate applies for the dis- 
integration. — Disintegration of Continued 
Exceptional Rates (1928), 20 Ry. A Can. 
Tr. Cas. 1. 

1828g. Time tor.] — A railway co. applied to 

the Rates Tribunal to sanction a rate, more 
than 40 per cent, below the standard rate, 
between a seaport town A the Midlands. 
Another seaport town competing in the same 
traffic, having been admitted to oppose the 
•aid rate, sought to administer interrogatories 
to the railway oo. as to the disintegration of 
the existing rates between the two ports 
respectively A the Midlands A of the new 
proposed rate, with a view to showing the 
effect that the new rate would have on the 
competition, A the prejudice that would be 
oauaed to the opponents of the rate : — Held : 
by the Rates Tribunal, such rates are to be 
disintegrated by the Rates Tribunal, under 
1921 Act, s. 40, at the time when they are 
sanctioned; it is proper for the railway co. 
to praent the rate for sanction without any 
proposed disintegration, A there is no poo- 
oedure for obtaining a preliminary dis- 
integration of auch a rate. — Bristol Oorpn. 
v. Great Western By. Oo. (1923), 20 Ry. A 
Can. Tr. Cas. 28. 

132811. Traffic transferred from one class to 

another.}— Nestle A Anolo-Swiss Con- 
densed Mils Oo. o. London, Midland A 
Scottish Ry. Oo., No. 1246b, onto. 


Sect. 7.— OWNER'S RISK RATES (Vol. VIII., 
t p. 207). 

1828]. Conveyance of goods by piwftmgcr train at 
owner’s risk Application . for reduction of 
rate — Difference In risk negligible — Whether 
ground lor two scales.] — Appcts. were con- 
signors of gramophone records in the form 
of flat discs by passenger train. Rasps, con- 
veyed these discs at full parcels scale, but 
under owner's risk conditions. Appcts. 
claimed that since the discs were conveyed 
at owner's risk, a reduction should be made 
from the full parcels scale. It was admitted 
that when packed by the manufacturers the 
risk of breakage in transit was ^negligible. 
Reaps, contended that in the case of goods 
carried by passenger train the difference 
between the owner's risk rate A the co.'s 
risk rate was not intended as a measure of 
the difference of risk : — Held : the difference 
in the risk to the railway cos. under the two 
sets of conditions being negligible, on the 
analogy of 1921 Act, s. 46 (3), there was no 
ground for directing that there should be 
two scales, but the discs, when properly 

• packed, should be carried at co.'s risk. A, 
when not properly packed, at owner's risk. 
“ Properly packed ” means packed according 
to reasonable regulations made by the railway 
cos., the question of reasonableness to be 
settled by the Tribunal in case of difference. — 
British Music Industries Federation v. 
Caledonian By. Oo. (1922), 17 Ry. A Can. 
Tr. Cas. 121. 

1328k. Grounds for ordering.] — 

Revised scales of rates based on the “ zone ” 
principle for the carriage of parcels by pas- 
senger train at co.’s risk A owner’s risk 
respectively were put into force by resp. cos. 
in Nov. 1918, A were subsequently twice 
increased in 1920 by uniform percentage 
additions in accordance with directions of the 
Minister of Transport. In May, 1923, new 
A reduced scales for the above traffic were 
introduced, whereby the above Increases of 
1920 were reduced in unequal proportions in 
order to remove what resp. cos. considered to 
be anomalies between the co.’s risk A owner’s 
risk scales, with the result that the reductions 
made in the charges under the owner’s risk 
scale were considerably less than those made 
in the charges under the co.’s risk scale. Upon 
an application under 1921 Act, s. 60, to reduce 
the rates for parcels containing sausages, etc , 
consigned by passenger train at Owner's risk : 
— Held : looking to the circumstances in 
which the above percentage increases bad been 
reoommended A imposed A subsequently 
continued by 1921 Act, s. 60, the railway cos, 
were not entrusted with them for any purpose 
connected with the adjustment of relationships 
between scales of charge but f or the purpose 
of meeting increased expenses, A in the absence 
of special circumstances the proper practice 
was to give equal reduction to. all ; taking the 
above owner’s risk scale of Nov. 1918, A not 
that of 1914, ae sought by appcts^ as a basis 
of calculation, the owner's risk rates by 
passenger train on app cts.’ above traffic 
should not exceed those in force in Sept, 1920, 
as reduced, by 25 per cent. — Sausage Manu- 
facturers’ Assocn. v. London, Midland A 
Scottish Ry. Ccl, London A North Eastern 
B t Co., Great western Ry. Oq„ Southern 
Ry.Oo.,A *:» Limbs Commote (1924), 
18 Ry. A Can, Tr. Css. 59. 


09 



VolfUL—OUxtan. Owes 182K-~1387k. 


1828L Delay In making claim — When relief 
panted.] — Where the oourse of business 
between a consignor & his selling agent made 
it impossible for the agent to know what 
consignments he ought to have received until 
the half-yearly stocktaking, Sc where in 
consequence no advice was given to the co. 
within fourteen days of the consignment 
being handed to them that it had not been 
delivered, Sc no claim was made within 
twenty-eight days : — Held : that is not the 
kind of impossibility contemplated by the 

S roviso to condition 6 of the standard terms 
; conditions of carriage of merchandise by 
passenger train at owner's risk, in respect of 
which the Bates "Tribunal may grant relief. — 
Wafnah v. London, Midland & Scottish 
’ By. Co. (1934), 22 By. Sc Can. Tr. Cas. 87. 


1328a. Charges Imposed by Ministry of 

Transport.] — Appcts. claimed reductions in 
the charges made by reaps, for the detention 
of ordinary wagons & sheets, which were in 
the case of wagons 8s. per day for the first 
two days after the expiration of the free 
periods allowed for loading Sc unloading Sc 
thereafter 6s. per day. Sc in the case of sheets 
fid. Sc Is. tor tne like periods. These charges 
had been imposed on Sc after Jan. 1, 1920, 
by an order of the Minister of Transport, made 
in accordance with a recommendation of the 


Bates Advisory Committee, with the object 
of diminishing wagon detention Sc causing 
traders to exercise more diligence in loading 
Sc unloading them. The charges in force in 
1913 had been Is. fid. per day for wagons Sc 
3d. per day for sheets after the free periods 
then given. Appcts. also claimed that in 
reckoning the above periods Saturday should 
be treated as half a day. Besps. contended 
that the charges complained of were reason- 
able, Sc also that it was not open to the ct. 
to reverse the policy of the Minister of Trans- 
port in making a differentiation between the 
first two days following the free periods Sc 
subsequent days: — Held : (1) the ct. had 
jurisdiction to modify the charges complained 
of ; (2) having regard to the value of wagons 
Sc sheets as compared with 1913, the loos of 
profit to the railway cos. arising from detention, 
the standing Sc overall charges Sc the extra 
expenses of shunting Sc occupation of siding 
involved, the charges of 3s* per day for wagons 
Sc fid. per day for sheets, while on the high 
side, were not unreasonable, but the additional 
charges of 2s. Sc fid. per day upon wagons Sc 
sheets respectively after the expiration of the 
first two days beyond the free periods were no 
longer justified, Sc should be discontinued, Sc 
the existing arrangements with regard to 
Saturdays should not be interfered with. — 
British Hat Traders’ Ajbsogn. e. London, 
Midland Sc SoomsH By. Oo., London Sc 
NorthBasth&n By. Co., Southern By. Co., 
A Great Western By. Oo., British In- 
dustries Federation v. Sake (1926), 18 
By. Sc Can. Tr. Gas. 169. 


1880. Add. Annotation* i — As to (8) Oonsd. G. W. 
By. v. Laing (1922), 28 Com. Cas. 100. 
Generally, Retd* London Sc North Eastern 
By. Co. v . Brahams (1931), 21 By. Sc Can. 
Tr. Cas. 1. 

1381a. Congestion caused by Increased traffic 

—Insufficiency of unloading sidings.]— Pltf. 
co. had on their railway system at P. a small 
junction station, where there was a siding 
with sufficient accommodation for unloading 
the normal goods traffic consigned to that 
station. Delta, were contractors who were 
interested In one of three local building 
schemes which were started about the same 
time, involving a large increase in the goods 
traffic consigned to P. Owing to the con- 
gestion brought about in P. station by this 
increased traffic, Sc the fact that the unloading 
siding could only accommodate a limited 
number of wagons at a time, a number of the 
wagons arriving with goods at P. on defts.’ 
account had to be put into storage sidings, 
to await their turn to be taken into tne 
proper siding to be unloaded. Great delay in 
the discharge of wagons was caused thereby, 
but all the delay occurred at the storage 
sidings before the wagons were put into the 
unloading siding. Plfcf. co. claimed from 
defts. exceptional charges for the detention 
of wagons in the storage sidings, under an 
implied contract or for accommodation or 
services provided or rendered by pltfs. to 
defts. within the scope of pltfs.’ undertaking 
by the desire of defts. : — Held : as, on the 
facts of the case, the wagons were not put 
into the storage sidings at the desire of defts. 
they were not liable to pay the exceptional 
charges claimed. — Great Western By. Oo. 
v, Laing (J.) Sc Co., Ltd. (1922), 39 T. L. B. 
93 ; 28 Com. Gas. 100, 0. A. 

1837. Add, Annotation : — Generally, Retd. Prentice 
v. L. Sc N. E. By. (1926), 18 By. Sc Can. Tr. 
Oas. 177. 

1837a. . ]- — Prentice Brothers, Lid. 

v. London Sc North Eastern By. Oo., No. 
llfifid, ante, 

1337b. Terminal oharges not In fact made.] — 

Appcts. carried on business as timber 
merchants at a private siding about half a 
mile from resps.’ station at B. They made 
no use of the station for their traffic. On an 
application to reduce the rates on appcts.’ 
traffic on the grounds (1) that they were 
excessive, inasmuch as they were the same as 
those charged for similar traffic which made 
use of the station at B., Sc (2) that the rates 
in fact included charges for the use of the 
station, & resps. were not entitled to make any 
charge over Sc above the charge for con- 
veyance: — Held: (1) the conveyance of 
appcts.’ traffic started from or ended at a 
siding in the B. station, Sc reaps, were entitled 
to charge for any services prior or subse- 
quent to such conveyance, & such services 
were in fact rendered Sc the charges were not 
excessive. 
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(2) The ct. will not infer that station terminals 
are being paid simply because a siding rate 
Sc a station rate are the same in amount. 

It is only open to the ct. to do so when com- 

S arable traffics are passing from the station 
; the siding under such rates. — Dixon 
(T. & M.) Ltd. v. London, Midland & 
Scottish By. Go. (1924), 18 By. Sc Can. Tr. 
Gas. 46. 

1842. Add. Annotation : — As to (1) Consd. G. W. 
By. v. Laing (1922), 89 T. L. R. 93. 

1849. Add. Annotation: — As to (2) Reid. Dixon 
v. L. M. Sc S. By. (1924), 18 By. Sc Can. Tr. 
Gas. 46. 

1849a. Application for increase — Before 

** appointed day 99 — 1921 Act, s. 60.] — The 
Railway Bates Tribunal has jurisdiction under 
the proviso to the above sect, to entertain, 
prior to “ the appointed day ” to be Axed 
under that Act, an application by a private 
siding owner for an increase in a rebate allowed 
him A for a consequent reduction in charge, 

Sc that jurisdiction is not qualified or excluded 
by the provisions of sect, ol of the above Act, 
as to charges in connection with private • 
jddings, the expression “ charges ” in sect. 60 
including not only gross charges, but also the 
net charges payable by a trader after allowing 
dor any rebate to which he may be entitled. — 
British Extracting Go., Ltd., British 
Soap Go., Ltd., Sc British Creameries, Ltd. 
v. London & North Eastern By. Go. (1925), 

18 By. Sc Gan. Tr. Cas. 102, 0. A. 

Annotations : — Apld. British Hay Traders 'Assoon. v. L. M. Sc 
S. Ry., L. Sc N. E. Ry. f Southern Ry. Sc G. W. Ry„ 
British Industries Federation v. Same (1025), 18 Ry. 8c 
Can. Tr.Oas. 160. Retd. Paul v. L. & N. E. Ry. (1027), 

10 Ry. Sc Can. Tr. Cas. 228. 

1864. Add. Annotation: — Refd. Tate & Lyle v 
L. Sc N. E. Ry. Sc L. M. A S. Ry. (1926), 

43 T. L. R. 134. 

1878. Add. Annotation : — Consd. Re Standard 
Charges (Collection & Delivery) (1925), 19 
Ry. £ Can. Tr. Cas. 53. 


Sect. 1 2 . — REDUCTION OF RATES 
(Vol. VIII., p. 217). 

1877a. Who may apply for — Trader “ interested 99 
— Warehouseman Si forwarding agent.] — 
Appcts., who were warehousemen & forward- 
ing agents at Trafford Park. Manchester, A 
who had unsuccessfully applied to the Rail- 
way Gomrs. in respect of an alleged undue 
preference founded on the same facts, applied 
for a reduction in a rate of 106s. Id., formerly 
107s., charged upon cigarettes consigned in 
two-ton lots from their Trafford Park ware- 
house, which was near to, but outside, the 
Manchester Docks, to King’s Gross, London, 
upon the ground that the corresponding 
rate from Liverpool was 54s. 6 d. f provisionally 
reduced to 50s. The lower rate was also 
charged on similar traffic consigned from 
Manchester Docks, while the higher rate was 
the ordinary Manchester town rate. Appcts. 
contended that where traffic as to which the 
conditions were in all respects alike is sent 
from two places A. & B. in the same district 
to the sain e destination, the same railway a 


shall not charge a higher sum from A. than 
from B., unless the distance of the destination 
in the case of A. is greater than the distance 
in the case of B., provided that the rate in 
the case of A. is a productive rate. They 
admitted that conditions coqld not be treated 
as in all respects alike, if in the one case there 
was competition which did not exist in the 
other. Reaps, objected that appcts. were 
not interested traders within 1921 Act, s. 60, 
& that the rate complained of, which was the 
ordinary Manchester town rate, was reason- 
able : — Held : (1) while something in the 

nature of a direct interest must be shown, 
the interest of appcts. in the above charges 
was sufficiently direct to entitle them to 
prosecute these proceedings ; (2) in deciding 
what was a reasonable rate to be changed 
to appcts., regard should be had to the 
following considerations : (a) that it was not 
enough for a trader to show that without a 
reduction in rate he could not carry on a 
particular branch of his business ; (b) that 
when railway cos. declared that in their own 
interests they could not grant facilities or 
reductions in rates, it would not be right for 
that ct. to compel them to adopt such a 
course of business unless appcts. showed that 
the railway cos. were mistaken ; (c) that it 
was not intended by 1921 Act to establish 
the principle of equal mileage rates for cdl 
places Sc the consequent adoption of excep- 
tional rates based on competition by water 
or road as the standard for all rates whether 
such competition existed in other places or 
not. Sc therefore that the existence of a low 
exceptional rate, not being in fact an undue 
preference, while a fact to be considered, was 
not alone a sufficient ground for ordering the 
reduction of a rate for goods in competition 
with those having the benefit of the low rate ; 
(3) applying the above principles Sc taking 
all the circumstances into account, appcts. 
should be allowed a rate of 72s. fid. subject 
to any general revision of rates. — Port of 
Manchester Warehouses, Ltd. v. Cheshire 
Lines Committee, Great Central By. Go., 
Sc Great Northern By. Go. (1922), 17 Ry. 
Sc Gan. Tr. Gas. 95. 

1877b. Grounds for ordering — Necessity for prim* 
foots eats.] — Confectionery in bottles £ jars 
was carried by the railway cos. originally at 
co. *8 risk. Sc subsequently under certain 
agreed packing conditions. In 1920 the cos., 
without making any reduction in rates, 
refused to carry confectionery packed as 
above except at owner's risk, owing to the 
heavy proportion of claims against them for 
damage. They continued to carry con 
fectionery not contained in bottles Sc jars at 
co.’s risk. Upon an application for a reduc- 
tion in the rates for confectionery when con- 
tained in bottles Sc jars : — Held : (1 ) An appet. 
for a reduction in rates must make a primd 
facie case for the same ; (2) such a case had 
been made upon the above facts; (8) the 
cos. were not precluded from making special 
conditions by reason of the fact that they for 
some time had carried the above goods 
without conditions ; (4) while certain losses 
in respect of confectionery not contained 
in bottles Sc carried at co.’s risk were borne 
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Council v. Grand Trunk Sc Canadian 
Packvio Ry. Cos. (Milk Bair Case) 
aim 26 Can. By. Cm. 11#.— CAM. 
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by the oos., which losses did not arise in 
the case of confectionery in bottles carried 
at owner's risk, the saving to the cos., e.g. 
4 or 5 per cent., was not sufficient to justify 
a reduction in rate. — Manufacturing Con- 
fectioners' Alliance, Incorporated v. 
Caledonian By Co. (1922), 17 By. Sc Can. 
Tr. Oas. 135. 

1877o. .] — Port of Manchester Ware- 

houses, Ltd. c. Cheshire Lines Committee, 
Great Central By. Co. & Great Northern 
By. Co., No. 1377a, ante* 

1877d. Experimental rate.] — Upon an appli- 

cation for an experimental reduced rate o 1 
40a. per ton for flax straw in full train loads 
for a transit of approximately 200 miles, 


reep. railway cos. ottered for a period of five 
months a rate of 45s., plus siding haulage 
charge. The ordinary class rate was 88s. 2a., 
less 12J per cent. Similar traffic was being 
carried to the same destination from places 
forty or fifty miles away at approximately 
the same rate as that offered : — Held : the 
rate should be 45s. Qu. : whether the 
Tribunal ought to take into account the 
possibility that an experimental rate will 
result in bringing a large future traffic. — 
Marsh v. Great Eastern & Great Western 
By. Oos. (1922), 17 By. & Can. Tr. Cas. 129. 

1877e. Removal of flat-rate additions 

Imposed by Minister of Transport.] — Upon 
applications to remove certain flat-rate 
additions to the rates on appcts.’ traffic 
which had been imposed by the Minister of 
Transport in exercise of his powers under 
Ministry of Transport Act, 1919 (c. 50), 
s. 3 (1) (c): — Held: (1) the ct. would not 
assume that the Minister was wrong in im- 
posing such flat-rate additions ; (2) it was not 
competent to the ct. to remove such flat-rate 
additions on the ground that the reasons 
given in support of their imposition by the 
former Rates Advisory Committee were not 
applicable to appcts.' traffic ; (3) the rates 
on appcts.' traffic were not excessive, notwith- 
standing that the percentage increase resulting 
from such flat-rate additions was greater on 
traffic carried at low mileage rates than on that 
carried at higher mileage rates, Sc that larger 
reductions in rates had been given to blast 
furnace than to appcts.’, i.e., coal, traffic. 

(4) A rate is not necessarily excessive because 
a railway co. are not handing back on balance 
to the traders all the savings that they are 
making in reduced expenses. --Monmouthshire 
& South Wales Coal Owner's Assocn. v. 
Great Western By. Co., Monmouthshire 
Sc South Wales Coke Ovens & Bye-Pro- 
ducts Works Assocn. v. Same, South Wales 
Patent Fuel Manufacturers’ Assocn. v. 
Same (1923), 18 By. Sc Can. Tr. Cas. 1. 

1377f. Reductions granted to other Interests.] 

— Upon an application for the removal of a 
flat-rate increase of 2 d. per ton, being part of 
a larger increase which originally had been 
imposed on appcts.’ traffic in coal, cdfce A 
patent fuel in accordance with a second general 
revision of rates directed by the Minister of 
Transport which had since been voluntarily 
reduced by reaps., the following grounds were 
relied upon by appcts. in support of their 
ease: (1) that a greater proportionate re- 
duction in rates had been given to the traffic 
of oectain admittedly necessitous industries * 

*6 


than to their traffic ; (2) that their traffic, Sc 
in particular their short distance traffic, had 
increased in density since the above increase 
in rates, thereby producing an exceptional 

S refit for reaps. ; Sc (3) that they apprehended 
i the future an intensive foreign competition 
which a reduction In railway rates would 
assist them to meet: — Held : (1) the re- 
ductions in rates granted by reaps, to the 
traffic of other industries were justified Sc 
did not establish a case of hardship or injustice 
to appcts. $ (2) while it was doubtful as to 
how far the increase in coal traffic had resulted 
in increased profit to reap, cos., the period of 
prosperity in appcts.' trade which was mainly 
due to the abnormal European political 
situation was passing away ; (3) in an applica- 
tion for a reduction of a rate under 1921 
Act, s. 60, the onus lay upon an appet. to 
show the existence of some element of unfair- 
ness or of hardship amounting to unfairness, 
Sc appcts. had not discharged that onus by 
alleging that a reduction in rates would assist. 
— Mining Assocn. of Great Britain v. 
London, Midland & Scottish, London Sc 
North Eastern, Great western, Sc 
Southern By. Cos., & Cheshire Lines Com- 
mittee, National Assocn. of Coke & 
Bye-Product Plant (Owners) t>. Same 
(1924), 18 Ry. & Can. Tr. Cas. 14. 

1877g. Abolition of free storage facilities.]-— 

Appcts., the owners of a warehouse at Trafford 
Park, Manchester, claimed that a rate of 
10s. lid. per ton for sugar from Liverpool 
to their private siding at Trafford Park, 
being the same amount as the corresponding 
rate from Liverpool to resp. oo.’s Oldham 
Road station at Manchester, should be re- 
duced by an amount eaual to the cost incurred 
by reaps, in providing terminal accom- 
modation & services, including twenty-eight 
days' free warehousing, at their Manchester 
station. No sugar had been consigned by rail 
to appcts.’ warehouse, nor was there any 
evidence that any trader desired to consign 
Bugar to it. Prior to the war reaps, had given 
fourteen days’ free storage at Manchester 
for sugar in view of similar free accommoda- 
tion provided by competing water-carriers 
from Liverpool to Manchester. This facility 
having been withdrawn by reaps., they had 
lost as a result a large part of their sugar 
traffic from Liverpool to Manchester, A, 
therefore, as from Nov. 1923, had restored the 
above free storage for an extended period of 
twentv-eight days: — Held : the ct. had no 
jurisdiction to abolish the facility of free 
storage, there was no evidence that the 
10s. lid. rate to Trafford Park was un- 
reasonable or excessive, Sc there was no 
presumption that the rate when compared 
with the corresponding rate to Oldham Road 
station was unreasonable, because the latter 
included free storage at that station. — Port 
of Manchester Warehouses, Ltd. v, 
London, Midland & Scottish By. Co. (1925), 
18 By. Sc Can. Tr. Cas. 81. 

1877h. .] — Upon an application that the 

rates on molasses intended to be used for 
cattle feeding which, with certain exceptions, 
was in Glass 1 of the 1891-2 classification, 
should be reduced Sc placed on the same basis 
as the rates for oilcake Sc meals, which were 
in Class 8 of that classification s — Held : there 
was no evidence that the rates complained of 
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ware unjust or unreasonable except by com- 
paring them with the treatment of another 
article in another class, A the ct. had not 
power at that stage to alter the classification. — 
National Assocn. of Corn A Agricultural 
Merchants v. London, Midland A Scottish 
By. Oo., Crosfield’s Oil A Cake Co., 
Ltd. v. London, Midland A Scottish By 
OO. (1925), 18 By. A Can. Tr. Gas. 97. 

18771, Group rates.] — G ood (John) A 

Sons, Ltd. v. London A North Eastern 
By. Oo. (1927), 19 By. A Can. Tr. Cas. 191. 

1877]. — ; — Public Interest.] — On an application 
to the Bailway Bates Tribunal for the 
sanctioning of a rate more than 40 per cent, 
below standard rate for the carriage of bricks 
from F. to H., a distance of 125 miles, the 
Tribunal found as a fact that the granting of 
the rate would be of benefit to the net 
revenue of the railway oo. It was contended 
bv brick manufacturers in the neighbourhood 
of H. that it was not in the public interest that 
bricks should be carried from F. to H. i — 
Held { it might not be (though the Tribunal 
expressed no opinion upon it) in the public 
interest for bricks to be carried from F. to H. 
either by road or rail, so depriving local manu- 
facturers of the advantage of their geo- 
graphical position ; but it was here found 
that the bricks would be carried by road if 
not by rail, A in the cir umstances the 
Tribunal would not say that the carriage of 
this traffic, to the benefit of the net revenue 
of the co., was not in the public interest. 
Application granted. 

Question whether upon such an applica- 
tion it might be desirable for an objector to 
be made a reap., considered. — London & 
North Eastern By. Co. v. Northern 
Brick Federation (1989), 27 By. A Can. Tr. 
Cas. 146. 

1877k. Burden of proof — On applicant.] — Minting 
Assocn. of Great Britain v. London, 
Midland A Scottish, London A North 
Eastern, Great Western, A Southern 
By. Cos., A Cheshire Lines Committee, 
National Assocn. of Coke A Bye-Product 
Plant (Owners) v . Same, No. 1877f, ante . 

18771. .1 — Ebbw Vale Steel, Iron 

A Coal Oo., Ltd. v. London, Midland A 
Scottish By. Oo. (1927), 19 By. A Can. Tr. 
Cas. 207. 

1877m, Power of railway oompany during transi- 
tional period until “ appointed day” — To 
raise reduced rates.]— Under 1921 Act, s. 60, 
the rates In existence on Aug. 15, 1921, are 
maximum rates, A the railway cos. are 
entitled to reduce them, A to raise them 
again without applying to the Bailway Bates 
Tribunal, if by so doing they do not exceed 
the maximum. 

Where, on Aug. 15, 1921, there was a rate 
for sugar A a lower rate for sugar in four-ton 
lots, A the railway cos. subsequently con- 
ceded a still lower rate for sugar in five-ton 
lote : — Held •* the five-ton rate was not a 
new rate, A on Aug. 16, 1921, there was a 
rate in force for sugar in five-ton lots, namely 
the rate for sugar m four-ton lots. — Tate A 
Lyle, Ltd. v, London A North Eastern 
By. Oo. A London, Midland A Scottish 


By. Co. (1926), 48 T. L. B. 184 ; 71 Sol. Jo. 
82 $ 20 By. A Cam Tr. Gaa. 166, H, L. 

Annotation : — Ooasd. Great Western By. Oo. s. Boon (19S8) 

SO By. A Can. Tr. Ou. 6S. 

1877n. Charges fixed for sendees at beginning A 
end of transit— Charges for sidings otherwise 
provided,}— Nestle A Anglo-Swiss Con- 
densed Milk Oo. v. London, Midland A 
Scottish By. Co., No. 1246b, ante. 

What rates — Owner's risk rates .] — See Noe* 
1823], 1828k, ante . 

Charges for detention.] — See No. 1826a, ante . 


Sect. 14. — TRANSITIONAL PERIOD. 

1877o. Power during transitional period to make 
“ such charges as were In force ” — Meaning 
Of .} — “ Such charges as were in force/’ in 
sect. 60 of 1921 Act, mean such charges as the 
co. were holding themselves out as oialming 
for the particular service in question. — Great 
Western By. Oo. v. Boon (1928), 20 By. A 
Can. Tr. Cas. 63. 

12f77p. .} — Tate A Lyle, Ltd. v. 

* London A north Eastern By. Oo. A 
London, Midland A Scottish By. Oo., 
No. 1377m, ante . 


Sect. 15.— AGREED CHARGES. 

See Road and Bail Traffic Act, 1983 (c. 53), 
ss. 37-89. 

1877q. What agreements approved.] — General ob- 
servations as to agreed charges under the 
Boad A Rail Traffic Act, 1933 (c. 63). 

Where an agreement is approved by the 
Tribunal statements made by the parties in 
the proceedings for approval form part of the 
agreement. It is no objection to an agree- 
ment for a charge that it does not limit the 
railway co. to carriage by rail . — Re Chiswick 
Products Agreed Charge (1934), 22 By. 
A Can. Tr. Oas. 53. 

1377r. .] — An agreement to carry the whole 

of a trader’s traffic wherever required for a 
percentage of the purchase price may properly 
be made under Boad A Bail Traffic Act 
(c. 53), 8. 37. The objection that such an 
agreement makes it impossible for competing 
traders to compare their own charges with the 
agreed charge would be equally applicable 
to a tonnage or a package rate. 

It is not necessary that such an agreement 
should contain a provision lor limiting the 
advantage which may be expected to accrue 
to the trader. A comparison between a rate 
based on the purchase price of a certain 
commodity A a rate based on mileage A 
weight of a consignment of the same com- 
modity is fallacious. * 

An agreement may be approved though it 
gives liberty to the parties to agree (without 
seeking the approval of the Tribunal) to the 
exclusion of oertain traffics from the opera- 
tion of the agreement . — Re Woodworth’s 
Agreed Charge (1934), 22 By. A Can. Tr. 
Oas. 90. 

Sect. 16.— GOODS VEHICLES. 

See Part XII., poet. 
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Part XI. — Remedies of and against Carriers 


1878* Add. Annotation : — Ref d. Calico Printers* 
Assogxl* Ud. v. Barclays Bank (1081), 145 
L. T, 61. 

1880a. Market salesman.] — A foreign 

consignor sent fruit consigned to himself In 
England, instructing a firm of carriers to 
collect goods So pay charges. The consignor's 
son ordered them to deliver the goods to a 
firm of market salesmen. This firm accepted 
the goods, sold them, A credited the son with 
the proceeds, So refused payment to the 
carriers: — Held: (1) a market s a les m a n who 
receives the goods of another to sell, is as 
against the carriers an independent con- 
tractor So is the consignee, although he may 
be liable to a principal to M sell So account ” ; 
( 2 ) his acceptance, in the absence of notice 
to the contrary, is evidence of an implied 
contract with the carrier to pay his charges, 


of which the consideration is that the carrier 
has parted with his lien. — World Transport 
Co. v . Trading So Oo., [1986] 2 All E. R. 
573 ; SO Sol. Jo. 634. 

1889. Add. Annotation:— Aft Id. R. v. Harding 
(1929), 46 T. L. R. 106. 

1890. Add. Annotation: — Reid. Lake v. Simmons 
(1926), 95 L. J. K. B. 586. 

1898. Add. Annotation :—As to{ 1 ) Held. Pennington 
t;. Reliance Motor Works, [19231 1 K. B. 127. 

1485. Add. Annotations : — Gonsd. The Nordborg, 
[1039] P. 121. Refd. Oakley v. Lyster, [1931] 
1 K. B. 148. 

1449. Add. Citation .—91 L. J. K. B. 39. 

Add. Annotations : — Held. Anderson v. Equit- 
able Life Assce. Soc. of the United States 
(1926), 134 L. T. 557 5 Dexters v. Hill Orest 
Oil Oo. (Bradford), [1926] 1 K. B. 848. 


Part XII. — Goods Vehicles. 

See Road and Rail Traffic Aot, 1933 (c. 63). 


Shot. 1.— UCENCES. 

1474. “ A ” licence — When granted.] — It is hot 
sufficient for appct. for an A licence to 
discharge the burden of proving that there 
are persons ready So willing to employ him. 
He must also satisfy the licensing authority 
that the haulage he proposes to do cannot 
for some reason be done by other carriers 
already engaged in carriage, whether by 
road or rail. — Enston So Co. v. London, 
Midland So Scottish Ry. Co. (1934), 22 
Ry. So Can. Tr. Cas. 3. 

Annotations : — APld. Be Fry’s Appeal (1834), 22 Ry. Sc Can. 
Tr. Cas. 29. uonsd. London A North Eastern Ry. Co. c. 
Sanderson (1935). 22 Ry. Sc Can. Tr. Cas. 171. Apld. 
London, Midland Sc Scottish Ry. Oo. v. Tait Sc MaoConn 
(1935), 22 Ry. Sc Can. Tr. Cas. 201. Expld. Sc Apld. 
Thornley Sc Son v. London, Midland Sc Scottish Ry. Co. 
(1035), 22 Ry. Sc Can. Tr. Cas. 249. Bxpld. A Dlftd. 
Hawker, Ltd. v. Great Western Sc London, Midland A 
Scottish Ry. Co. (1935), 23 Ry. Sc Can. Tr. Cas. 23. ~Apld. 
Edwards v. London, Midland Sc Scottish Ry. Co. (1935), 23 
Ry. Sc Can. Tr. Cas. 67 ; London, Midland Sc Soottisn Sc 
London Sc North Eastern Ry. Cos. v. Palmer (1935), 
23 Ry. Sc Can. Tr. Cas. 76. Consd. Tickle v. London. 
Midland Sc Scottish, Great Western. Sc London Sc North 
Eastern Ry. Cos. (1935), 23 Ry. Sc Can. Tr. Cas. 88. AphL 
Crompton v. London, Midland Sc Scottish Ry, Oo. (1935), 
23 Ry. Sc Can. Tr. Oas. 178. Consd. Jones e. London 
Midland Sc Scottish Ry. Co. (19S6j> 23 Ry. Sc Can. Tr. Oas, 


, (1935), *« jcvy • » vsau. **♦ vwi. I'm , wvuuvu, jiuumuu 

sc Scottish Ry. Oo. v. Pennington (1935), 23 Ry. AOan. 
Tr. Oas. 256. Arid. Newbury A District/ Motor Services,* 
Ltd. v. Stephen Sc Hewett (1936), 24 Ry. Sc Can. Tr. Cas. 
140. Reid. Petrie v. Great Western Ry. Co. (1984), 22 
Ry. Sc Can. Tr. Cas. 15 ; Power v. London, Midland Sc 


Scottish Ry. Oo. (1834), 22 Ry. Sc Can. Tr. Oas. 21 ; 
Charman v. Southern Ry. do. (1984), 22 Ry. A Can. Tr. 
. Cas. 116 ; Allatt v . London Sc North Eastern A London, 
Midland Sc Scottish Ry. Cos. (1935). 23 Ry. A Can. Tr. 
Cas. 82 ; London, Midland Sc Soottisn A London A North 
Eastern Ry. Cos. v. William* (1935). 23 Ry. A Can. Tr. 
Cas. 150 ; Orange, Ltd. v. Jennings <i 935), 23 Ry. A Can. 
Tr. Cas. 105 : Cooper v . Southern Ry. Co. (1935), 24 
Ry. A Can. Tr. Oas. 55 ; MoLaohlan v . Morgan A Oo. 
(1035), 23 Ry. A Can. Tr. Oas. 243 ; Southern Ry. Oo. v. 
Owen (1938), 24 Ry. A Can. Tr. Cas. 36 : Hawker. Ltd. v. 
Great Western A London, Midland A Scottish Ry. Cos. 
(No. 2) (1936), 25 Ry. A Can. Tr. Cos. 99: London, 
Midland A Scottish Ry. Oo. v. Anton (1936), 24 Ry. A Can, 
Tr. Oas. 325 : Pocook t>. Wasey (1936), 24 Ry. A Can. Tr. 
Cas. 316 ; Sheraton v . United Automobile Services, Ltd, 
(1930), 25 Ry. A Can. Tr. Cas. 83. 

1475. 


.] — The fact that an appct. was a 

partner in a firm which used goods vehicles 
during the basic year is not a relevant matter 
to be taken into account on an application for 
an A licence. Since Parliament has granted 
to licensing authorities a discretion to grant 
or refuse licences, traders no longer have the 
right to choose the carriers they will employ. 

It is not enough for an appct. for an A 
licence to prove that traders are willing to 
employ him. He must also show that there 
is a need for his services in the l ocali ty in 
which he proposes to operate. — Petrie v. 
Great Western Ry. Oo. (1934), 22 Ry. & 
Can. Tr. Oas. 15. 

Annotation * : — Refd. London A North Eastern Ry. Co. v. 
Sanderson (1935), 22 Ry. A Can. Tr. Oas. 171 :• London. 
Midland A Scottish Ry. Oo. e. Talt A MaoConn (1935), 22 
Ry. A Can. Tr. Cas. 201. 
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EuwtT <N. BO, (1928J 2 D. L. R. 973 ; 
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to freight c h a rge 

B ubeeq me n t additional chargee neeanUng 
to^egoSed faint tariff*'— No UaMHtg 


O. L. R. 341.— CAN. 

PART XL SECT. 1, SUB-SECT. 4^~ 

• A. (a). 

it Payment for cervices ren dered— 
Towwfr da m age d 


9. AtrXOMOBflJI OWNERS ASS©ON„ 
No. 15 L ante. 

PART XL SECT. 8, SUB-SECT. 1. 
•xu Consignee — Deanage to goods en 
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route — Owner having paid damage to con - 
signee.] — Where an owner of goods had 
Indorsed a bill of Uding tothe buyer* 
— Held : be had parted with all his 
rights to obtain damages from the 
carrier. The fact that the owner paid 
the Indorsee the damages suite red by 
the goods en route did not deprive the 
latter of hi* right of action against the 
carrier. — Ford Motor Oo. r. Union 
s5?CO.. U0251 1 D.L.R. 065 ; 11924) 
8 W. W. R. T18.— CAB, 
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1476. .} — (1) An applt. who thought that 

his application was a matter of form, A who did 
not realise the importance of presenting the 
whole of his case to the licensing authority 
was allowed to call new evidence before the 
Appeal Tribunal. 

(2) The fact that an appet.’s vehicle has been 
employed by other hauliers is some evidence 
of a public need for additional transport 
facilities . — Re Fry's Appeal (1034), 22 By. A 
Can. Tr. Cas. 29. 

1477* .] — An A licence should be granted 

where the public need for a carrier in the 
appet.’s district is established, even though 
it is not shown that that need has been 
brought about by any general expansion of 
industry. An appet.’s ignorance of the law 
relating to motor cars, the fact that an appet. 
has bought a goods vehicle without first 
obtaining a licence for it, A the probability 
that an appet. will lose money in the business 
of a earner are not relevant considerations 
to which a Oomr. should have regard in 
granting or refusing an A licence . — Re 
Hughes’ Appeal (1934), 22 By. A Gan. Tr. 
Oaa. 141. 

1478. .] — The fact that vehicles were 

used during the basic year by a firm since 
dissolved of which the appet.’s son was a 
member is not a good ground for granting 
an application for an A licence intended to 
be exercised for the benefit of the son. — 
London A North Eastern By. Co. v. Hurd, 
Nbwhams, Ltd. v. Hurd (1935), 22 By. A 
• Can. Tr. Gas. 147. 


1479. .] — Held: by the Appeal Tribunal, 

distinguishing Enston's Case , railway cos. 
are in an exceptional position owing to their 
peculiar statutory obligations as to collection 
A delivery. If, therefore, a railway co. can 
show that they could carry out these statu- 
tory obligations more efficiently with the 
licence than without it their application 
should succeed, notwithstanding they will 
thereby abstract traffic from other carriers 
already engaged in carrying in the district 
intended to be served. — London A North 
Eastern By. Go. v. Sanderson (1935), 22 
By. A Gan. Tr. Gas. 171. 

Annotations : — Apld. Watts v, London A North Eastern A 
London. Midland A Scottish Ry. Cos. (1037), 25 Ry. & 
Can. Tr. Cas. 187. Bald. London, Midland & Scottish Ry. 
Co. v. Tait A MacConn (1935), 22 Ry. & Can. Tr. Cas. 201 : 
Auld «. London, Midland A Scottish Ry. Co. (1935). 22 
Ry. A Can. Tr. Cas. 239 : Brown v. London, Midland & 
Scottish Ry. Co. (1939), 27 Ry. & Can. Tr. Cas. 127. 

1480. .] — The fact that an appet. was a 

carrier up to a few weeks before the com- 
mencement of the basic year, but went out of 
business because of rate cutting by his 
competitors, should not influence a licensing 
oomr. to grant him an A licence in the absence 
of evidence that the work he proposes to do 
cannot be done by other carriers. Where an 
appet. failed to adduce evidence showing 
that his vehicles would not be in excess of 
local requirements, his application ought to 
have been refused. — London, Midland A 
Scottish By. Co. v. Inman (1935), 22 By. 
A Gan. Tr. Gas. 184. 


Annotations : — Retd. Crompton v. London, Midland A 
Scottish Ry. Co. (1935), 23 Ry. A Can. Tr. Oas. 178 ; 
London, Midland A Scottish Ry. Co. r. Pennington (1935), 
23 Ry. A Can. Tr. Oaa. 256. 


1481. .] — There being only two covered 


vans in G. suitable for the removalof furniture, 
the appet. was granted an A licence on proof 
that there was a need in G. for another such 
van A that there were persons willing to 
employ him. — London, Midland A Scottish 
By. Go. v. Tait A MaoConn (1935), 22 By. 
A Can. Tr. Cas. 201. 


Annotations : — Diitd. Ferguson t>. Western S.M.T. Oo. (1935) 
24 Ry. A Can. Tr. Cas. 72. Reid. Hawker, Ltd. v. Great 
Western A London, Midland A Scottish Ry. Oo. (1935), 
23 Ry. A Can. Tr. Oas. 23 ; Tlokle v. London, Midland 
A Scottish, Great Western A London A North Eastern 
Ry. Cos. (1935), 23 Ry. A Can. Tr. Oas. 88. 


1482. .] — Held: an A licence should 

not be granted to a carrier of twelve years' 
standing who gave up the business of carrying 
because he was losing money, but was out of 
time for an application under sect. 7 (2). 
But there may be an equitable right to a 
licence where a carrier was actively employed 
as such on Apr. 1, 1934, but failed through 
inadvertence to apply in time. — Yearslby v. 
Great Western By. Co. (1935), 22 By. A 
Gan. Tr. Oas. 258. 

Annotation : — Retd. Barker v. London A North Eastern A 
London, Midland A Scottish Ry. Cos. (1930), 24 Ry. A Can. 
•Tr. Oas. 161. 


1488. .] — (1) An appet. who proposes to 

provide a new type of service, such as a 
regular daily service, is not bound to satisfy 
the licensing authority that the haulage he 

S roposes to do cannot" for some reason be 
one by other carriers already engaged in 
carriage, whether by road or rail. 

(2) An appeal was allowed where applt. 
did not present his true case to the licensing 
authority, but did present it to the Appeal 
Tribunal. Observations on the duty of a 
licensing comr. to give the reasons for his 
decision in writing when duly requested to 
do so. — Smith v. London, Midland A 
Scottish By. Oo. (1935), 22 By. A Can. Tr. 
Gas. 262. 

Annotation : — Distd. Ferguson v. Western S.M.T. Co. (1935), 
24 Ry. A Can. Tr. Cas. 72. 

1484. 1 .] — The fact that an appet. has 

been granted a short term licence for adminis- 
trative reasons under sect. 3 (4), A that he 
has purchased a vehicle on the faith of that 
grant are not grounds for granting him an 
A licence for the full currency period. — 
Rhodes v. London, Midland A Scottish 
By. Co. (1935), 22 Ry. A Can. Tr. Cas. 266. 

1485. .] — An appet. for an A licence who 

proves that there are persons ready A willing 
to employ him A that the service which he 
offers can be more efficiently operated by him 
than by others should be granted a licence. — 
Edwards v. London, Midland A Scottish 
By. Co. (1935), 23 By. A Can. Tr. Cas. 67. 
Annotation : — Reid. London, Midland A Soottlsh Ry. Oo. v 
Anton (1936), 24 Ry. A Can. Tr. Cas. 325. 

* 

I486. .] — (1) On an application for an A 

licence by a newcomer to the carriers’ busi- 
ness appet. must not only prove that there 
are persons ready A willing to employ him, 
but must also make out a primd facte case 
that if the application is granted traffic 
facilities in the district which he proposes to 
serve will not be in excess of requirements. 

(2) The willingness of an appet. for an A 
licence to enter into an unct^tajong to observe 
a condition limiting his exercise of the licence 
is not a proper ground for granting the 
lioenoe. — London, Midland A Scottish A 
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London A North Eastern By. Cos. v. 
Palmer (1935), 23 By. A Can. Tr. Cas. 76. 

1487. .} — London, Midland A Scottish 

A London A North Eastern By. Cos. v. 
Williams, No. 1635, post. 

1488. y~.J — (1) An &p pit. who had failed to 

prove his case before the comr. was per- 
mitted to call new evidence to prove it before 
the Appeal Tribunal. 

(2) At a public inquiry held by the comr. 
it appeared that appct. had captured the 
traffic of the objectors, but it did not appear 
how this had been done. The comr. refused 
the application because there was no evi- 
dence of any need for the services of the appct. 
On new evidence being called before them the 
Appeal Tribunal were satisfied that the traffic 
of the objectors had been captured by appct. 
because of the inefficiency of the former ; the 
appeal was therefore allowed though there 
was no evidence to show that the work 
proposed to be done by the appct. could 
not for some reason or reasons be done by 
other carriers. — Stephenson v. Sagar A 
Son (1935), 23 By. & Can. Tr. Cas. 183. 

1489. .] — Although it is found as a fact 

that there is work available for an appct. 
to do, he ought not to be granted a licence 
to do it unless he also proves a primA facie 
case that there is no other carrier able to do 
the work. — London, Midland A Scottish 
By. Co. v. Pennington (1935), 23 By. A 
Can. Tr. Cas. 256. 

Annotation : — Oonfd. Barkley v. London, Midland A Scot- 
tish Ry. Oo. A London A North Eastern Ry. Oo. (1935), 
23 Ry. A Can. Tr. Gas. 267. 

1490. .] — (1) A carrier who anticipates 

that he is not likely to use his vehicle to do 
any work except for one person only ought 
not to be granted an ordinary A licence. 

(2) The fact that an appct. bought his 
vehicle before the passing of the Boad A 
Bail Traffic Act, 1933 (c. 63), but after the 
end of the basic year, A used it for carrying 
goods for reward, A the hardship which 
would be occasioned by refusing a licence in 
such circumstances, are not matters which 
a Comr. ought to take into consideration in 
the exercise of his discretion. — Barkley v. 
London, Midland A Scottish By. Co. A 
London A North Eastern By. Co. (1935), 
23 By. A Can. Tr. Cas. 267. 

Annotations : — Consd. Kerr A London, Midland A Scottish 
Ry. Oo. t?. Brown (1936), 24 Ry. A Can. Tr. Cas. 323. 
Rod. Miller A Oo. t>. London. Midland A Soottlsh Ry. 
Oo., London A North Eastern Ry. Oo., Great Western Ry. 
Oo., Coast Lines, Ltd. A Bowk er (1937), 25 Ry. A Can. 
Tr. Cas. 364. 


1491* .] — Held : the fact that a ry. co. 

offered facilities for the transport of wet 
hides A had a number of years ago carried 
wet hides for a trader for whom appct. pro- 
posed to carry wet hides was evidence that 
suitable transport facilities in the district 
intended to be served by appct. were in 
excess of requirements. — London, Midland 
A Scottish By. Co. A London A North 
Eastern By. Co. v. Dunnbtt (1935), 23 
By. A Can. Tr. Cas. 276. 


Annotations : — Consd. Foot Am a lg a m ated Ry. Cos. «. 
Bonts-Tlllotson Transport, Ltd. (1937), 25 Ry. &«Caa. Tr. 
Oas. 158 ; Groat Western A London, Midland A Scottish 
Ry. Cos. e. Smart (1936), 24 Ry. A Can. Tr. Oas. 273 ; 
Alexander (Charles) v. London, Midland A Soottlsh A 
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V. Ingleby (1936), 24 Ry. A Gan. Tr. Oas. 294. 


1492. .]— A carrier who was entitled to 

an A licence because he had been carrying 
during the basic year was granted an A 
licence under sect. 7 (1) of the Act subject 
to the condition that he should use his 
vehicle exclusively for the traffic of one co. 
Later part of the traffic of that co., came 
under the control of another person who also 
desired to employ this carrier. The carrier 
therefore surrendered his A licence with the 
condition attached A applied for an A licence 
without any condition. Sir Henry Piggott 
was of opinion that in ordinary justice the 
applicant was entitled to an A licence : — 
Held : by the Appeal Tribunal, appct. 
should not have been granted an A licence 
because it appeared that he was not the 
only carrier capable of dealing with the 
traffic. — Southern By. Co. v. Owen (1935), 
24 By. & Can. Tr. Cas. 36. 

1493. .] — An appct. obtained an A 

(Contract) licence. Later he applied for an 
A licence, claiming that he had been mistaken 
as to the nature of the A (Contract) licence. 
He adduced no evidence that persons other 
than the co. with whom he was under con- 
tract would employ him : — Held : on the 
facts, appct. had not made a mistake, A 
no case had been made out. Semble ; if a 
mistake had been made, this would have 
afforded equitable grounds for granting an 
A licence. — Axford v. Southern By. Co. 
(1936), 24 By. & Can. Tr. Cas. 77. 

1494. .] — A haulage co. went into 

liquidation in Sept. In Oct. resps., two of 
its former drivers started business on their 
own account, A applied for an A licence. At 
the inquiry two of their customers stated 
that they, the customers, had employed the 
co., but that in the interval between the 
liquidation A the commencement of the new 
business they had employed other firms. 
A third customer had no complaint against 
applts., whom he had employed until the new 
business started : — Held : resps. had not 
established a primd facie case that the work 
they proposed to do could nob be done by 
existing operators, A were therefore not 
entitled to a licence. 

Per Sir Henry Piggott : Particulars of the 
objector’s A other existing services should 
be given in the Notice of Objection. — 
Newbury A District Motor Services, 
Ltd. v. Stephens A Hewbtt (1936), 24 
By. A Can. Tr. Cas. 140. 

1495. .] — An application for an A licence 

was refused both because appcts. failed to 
discharge the onus of proving the need for 

* the service which they desired to provide A 
that this need could not for some reason be 
met by the facilities already available, A 
also because the grant of the licence would 
have created an excess of transport facilities 
in the district. — Orange (J.), Ltd. v. Jen- 
nings (1935), 24 By. Can. A Tr. Cas. 195. 

1496. .] — An A licence ought not to be 

granted to an appct. who does not prove that 
he is the only carrier capable of carrying the 
traffic he proposes to carry. It makes no 
difference that there are persons who desire 
to avail themselves of his services. — Jones 
v. London, Midland A Scottish By. Co. 
(1935), 24 By. Can. A Tr. Cas. 208. 
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1497. 


A co. engaged prim 


yupon 
the close 


haulage on trunk routes applied at 
of the first currency period for a new A licence 
in continuation of their existing A licence . 
The amalgamated railway cos. objected upon 
the ground that suitable transport facilities 
were already in excess of requirements: — 
Held : by the Appeal Tribunal : (1) it is no 
part of a licensing authority’s duty to have 
regard to a difference between road A rail 
rates or to take into account the railway 
44 rates structure ” set up pursuant to Rail- 
ways Act, 1921 ; (2) there is nothing in the 
Act to support the view that the “ statue quo ” 
should be maintained beyond the first cur- 
rency period j (3) the principle laid down 
in Smarts Case, No. 1618, poet , is not limited 
to applications for variations but applies 
equally to applications such as this. The 
principle is that, if an objector proves that 
suitable transport facilities are in excess of 
requirements, or would be if the licence were 
granted, then, generally speaking, a licence 
should not be granted. The Appeal Tribunal 
now p'oint out that proof of the objection does 
not give the objector a legal right to have the 
application dismissed ; the reason why such 
an application should be dismissed is that it 
would not be in tne public interest for a 
licensing authority to exercise his discretion 
so as to create wasteful competition ; (4) an 
established haulier on a trunk service when 
applying for a new A licence in continuation 
of his expiring licence should satisfy the 
licensing authority (a) that during the cur- 
* rency of his expiring licence the authorised 
vehicles have been regularly A fully em- 
ployed ; (6) as to his gross receipts A ton- 
nage ; (c) there has been no material change 
in the circumstances relating to his business. 
If the licensing authority is satisfied as to 
these matters he should grant the application 
unless there are overriding circumstances to 
the contrary. Such overriding circumstances 
exist if the evidenoe establishes beyond 
reasonable doubt that suitable transport 
facilities are, or will be, in excess of require- 
ments ; (5) transport facilities are not 

44 suitable ** within sect. 11 (2) of the Act 
unless they are (a) suitable for carrying the 
goods required to be carried, (&) suitable to 
the person requiring them to be carried on the 
occasions when he requires transport, A 
(c) suitable to current industrial A com- 
mercial conditions ; (6) on the facts of this 
case, appcte. had satisfied the licensing 
authority as to the matters (a), (6) A (c) of (41 
above, A that the objectors, though they 
had proved that their facilities were physically 
adequate, had not proved them to De 11 suit- 
able.” Application granted. — Four Amal- 
gamated ry. Oos. v. Bouts-Tillotson 
Transport, Ltd, (1937), 25 Ry. A Can. Tr. 
Gas. 158* 

Eefd. Re Boyer (William) A Sons 
(Tmafpert), Ltd. <19$7), 95 Ry. A Can. Tr. Oas. 309 ; 
HaseU e. Southern Counties Road Transport Co., Ltd. 
(1937). 95 Ry. A Can. Tr. Cas. 959 ; London. Midland Sc 
Scottish A London A North Eastern Ry. Cos. *. Stevenson 
Transport, Ltd. <19 37), 95 Ry, A din. Tr. Cas. 398 ; 
Modem Haulage Services, Ltd. t. London, Midland A 
Scottish A London A North Eastern Ry. Cos., Southern 
Ry. Co. v. Coleman. London, Midland A Soottish Sc 
London A North Eastern Ry. Cos. v. Stuart (1937), 95 
gy- & Tr.oas. 979 ; Alexander (Charles) *. London, 
Midland A Soottish A London A North Eastern Ry. Oos, 
0938), 26 Ry. A Can. Tr. Oas. 960 ; Oxlade «. Great 
western Ry. Co. <1938), 96 Ry. A dan. Tr. Css. 934 ; 
McNamara A Co. (1991), Ltd. «. London, Midland Sc 


Soottish A Great Western Ry. Oos. (1937). 96 Ry. A Can. 
Tr. Cas. 117 ; London A North Eastern By. Go. v. Blyth 
Transport Co. (19371* 26 Ry. A Can. Tr. Cas. 203; 
Southern Ry. Co. t>. Urquhart A Son, Ltd. (1938), 27 Ry. 
A Can. Tr. Gas. 72. 


1498* 


-.] — Where the holder of a B licence 


acquires the carrying business of the holder of 
sax A licence A applies for an A licence which 
is necessary to enable him to obtain the full 
benefit of the goodwill transferred, the fact 
that he is already the holder of a B licence 
is not a special circumstance which would 
justify the licensing authority in refusing him 
an A licence When application is made for 
an A licence for the purpose of effecting the 
transfer of a carrying business, then whether 
or not the case is one in which the licensing 
authority is bound to take into account the 
objection that transport facilities are or will 
be in excess of requirements, nevertheless 

K b. must prove that a reasonable number 
e customers of the vendor are prepared 
to transfer their business to the purchaser. — 
Washy v. Borwick (1937), 26 Ry. A Can. 
’ Tr. Cas. 217. 

Annotation : — Distil. Ball (Leicester), Ltd. v. Platts Bros. 
*(1937), 25 Ry. A Can. Tr. Oas. 189. 

1490. .] — An old-established firm of 

hauliers also carried on a gravel, etc., busi- 
ness. In 1927 the entire business was ac- 
quired by a limited cq. In 1931 a second 
limited co. was formed A acquired the road 
haulage portion of the business. This haul- 
age co. was in 1634 granted an A licence, 
claimed tonnage. It now applied for an A 
licence in continuation of the expiring licence. 
Mr. Gleeson Robinson refused the application 
on the ground that a B licence was appro- 
priate ; otherwise any person combining a 
haulage business with another business could 
evade the disabilities of a B licensee by 
incorporating a separate haulage co. On 
appeal : — Held : although Mr. Gleeson 
Robinson’s views might be properly 
applicable to many cases, they did not 
apply in this case where appct. co. was 
the successor of an old-established transport 
business A had been incorporated in 1931, 
before the Road A Rail Traffic Act was con- 
templated. — Me Boyer (William) A Sons 
(Transport), Ltd. (1037), 25 Ry. A Can. 
Tr. Cas. 302. 

1500. .] — (1) When a carrier transfers 

his business to a co. which he himself man- 
ages, this cannot be regarded as a colourable 
transaction so as to make him still the user 
of the vehicles for the purpose of applying 
for a licence. In such a case it is the co. 
which uses the vehicles A which must apply 
for the licence, even though the vehicles are 
registered in the name of the manager. 

(2) A change of base by itself is rot neces- 
sarily such a material change of circumstances 
as should disqualify an appct. for a licence for 
a further currency period within the rules 
laid down in Four Amalgamated Railway 
Coe . Bouts-TiUoison. But a change of base 
accompanied by a change of the area of 
normal user may be such a material change. — 
Turrell v . Days' Transport A Removal 
Service, Ltd., Child A Sons, Ltd. Orwell 
Transport, Nicos Bros., London A North 
Eastern Ry. Co. (1938), 26 By. A Can. Tr. 
Cas. 247. 


1501. 


m 


■ For additional vhlc to f— W hen granted.] 
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— (1) The principles on which A l icences 
should be granted or refused during the first 
currency period are inter alia that the statue 
quo should as far as possible be ma int ai n ed. No 
increase in the number of vehicles licensed 
should be allowed except upon proof that such 
increase is really necessitated by the general 
expansion of industry in any particular 
business or district. Stabilisation of the 
industry should be the first aim of the 
licensing authorities. 

(2) The mere fact that particular cus- 
tomers are willing to give further custom to 
the appct. is not by itself sufficient to justify 
the grant of an A licence for an increased 
number of vehicles. 

Where an appct. seeks an A licence for an 
increased number of vehicles on the ground 
that particular customers propose to use 
those vehicles his proper course is to apply 
for contract licences under Road & Rail 
Traffic Act, 1933 (c. 53), s. 7 (1). 

(3) An undertaking by the appct. to 
observe certain conditions attached to the 
grant of an A licence cannot be accepted as 
an alternative to refusing the application 
because such an undertaking would not be 
enforceable. — Ridgewkll & Co. v. Southern 
Ry. Co. (1934), 22 Ry. Sc Can. Tr. Cas. 6. 


Annotations : — Apid. Hawker, Ltd. v. Great Western & 
London, Midland & Scottish Ry. Oo. (1935), 23 Ry. 8c 
Can. Tr. Cas. 23 ; Re Fry’s Appeal (1934), 22 Ry. 8c Can. 

Diftd. London & North Eastern Ry. Co. e. 


Tr. Cas. 29. 


8c Can. Tr. Cas. 207. Consd. Cooper v. Southern Ry. Oo. 
(1935), 24 Ry. 8c Can. Tr. Cas. 55 ; Forrester v . Great 
Western Ry. Oo. (1935), 23 Ry. & Can. Tr. Cas. 225 a 
London 8c North Eastern & London, Midland 8c Scottish 


(1936), 

__ Ry. & Can. Tr. Cas. 149. Consd. Great Western & 
London, Midland & Scottish Ry. Cos. v. Smart (1930), 24 
Ry. 8c Can. Tr. Cas. 273 : Hawker, Ltd. v. Great Western 
& London, Midland 8c Scottish Ry. Cos. (No. 2) (1936), 
25 Ry. 8c Can. Tr. Cas. 99 ; Kerr 8c London, Midland & 
Scottish Ry. Co. v. Brown (1930), 24 Ry. & Can. Tr. Cas. 
323. Apld. Chapman v. Garlick, Burrell & Edwards, Ltd. 
(1937), 26 Ry. & Can. Tr. Cas. 177. Conid. London, Mid- 
land 8c Scottish 8c London 8c North Eastern Ry. Cos. v. 
Stevenson Transport, Ltd. (1937), 25 Ry. 8c Can. Tr. Cas. 
328. Apld. London, Midland 8c Soottish Ry. Oo. v. 
Yonnsr’s Express Deliveries (1937), 20 Ry. & Can. Tr. 
Cas7?09. Diitd. Lloyd Bros. t>. Dale (1938), 26 Ry.-& 
Can. Tr. Cas. 318. Consd. L. M. S. v. Ralston, L. N. E. R. 
v. Ralston (1938), 26 Ry. & Can. Tr. Cas. 308. Apld. 
L. M. 8. v. William Burrell, Ltd. (1938), 20 Ry. 8c Can. Tr. 
Cas. 354. Refd. Power v. London, Midland 6c Scottish Ry. 
Co. (1934), 22 Ry. 8c Can. Tr. Cas. 21 ; Re Hughes* Appeal 

O , 22 Ry. 8c Can. Tr. Cas. 141 ; London, Midland & 
sh 8c London 8c North Eastern Ry. Cos. v. Collier 
Daniels Transport Co. (1930), 24 Ry. & Can. Tr. Cas. 258 ; 
Southern Ry.^o. v. Hardy k Son, Ltd. (1935), 34 Ry. & 
Can. Tr. Cas. 18 ; Four Amalgamated Ry. Cos. r. Bouts- 
Tillotson Transport, Ltd. (1937), 25 Ry. & Can. Tr. Cas. 
158 : J. 8c E. Transport, Ltd. v. London, Midland 8c 
Soottish Ry. Co. (1937), 26 Ry. & Can. Tr. Cas. 183; 
Miller 8c Co. v. London, Midland 8c Soottish Ry. Co. 
(1937), 26 Ry. 8c Can. Tr. Cas. 364 ; Brown v, London, 
Midland 8c Scottish Ry. Co. (1939), 27 Ry. 8c Can. Tr. Cas. 
127 ; Great Western Ry* Co. e.SxMrt. London, Midland 
8c Scottish Ry. Co. e. Smart (1938). 27 Ry. & Can. Tr. Ca s. 
24 ; Hawker (H. W.), Ltd. t>. London, Midland 8c Scottish 
8c 6i£at Western Ry. Co. (1938), 20 Ry. 8c Can. Tr. Cas. 
329. 


1502 . .] — The Appeal Tribunal refused 

leave to an applt. to call new evidence on the 
ground that new issues of fact would thereby 
be introduced, with the probable result that 
reaps. would also apply ho call new evidence, 

& thus the appeal would develop into a com- 
plete re-hearwg. 

Evidence of a need for road transport from 
-Cardiff to London does not support an applica- 
tion to the Metropolitan licensing authority 

31 


for an A licence for the purpose of carrying 
from London to Cardiff. 

Iri order to make out a case of need for 
appot.’s services it is not enough to prove that 
the existing railway facilities are unsuitable ; 
it must also be shown that existing road 
transport facilities are unsuitable or 
insufficient* 

Qu . : whether sect* 3 (5) of the Road & 
Traffic Act, 1933, extends to a case where an 
application for a new licence in substitution 
for an existing licence has been refused by the 
licensing authority who granted the original 
licence, & an appeal against that refusal has 
been dismissed by the Appeal Tribunal, Sc 
appct., thereafter, but before the expiration 
of the original licence, applies to another 
licensing authority for another new licence 
in substitution for the original licence. — 
Palace Transport Co., Ltd. v. Great 
Western Ry. Co. (1938), 27 Ry. Sc Can. 
Tr. Cas. 91. 


1503. .] — The fact that an appct. for an 

A licence has made a practice of employing 
licensed local carriers to carry for him on his 
long distance services, with the result that, 
op the one hand, the need for such long 
distance services has never been proved, &, 
on the other, the local traffic is left without 
local services, is not strictly relevant, except 
in so far as it discloses that the local carriers 
are carrying on long distance journeys. 

By Mr. James, K.C. : An appct. for renewal 
of his licence, who during the currency period 
has changed his business from that of a local 
carrier to that of a long distance carrier, is in 
exactly the same position as a newcomer, 
applying for a new licence. 

By the Appeal Tribunal (who were sub- 
stantially in agreement with Mr. James) all 
appcts. must give some evidence of need. If 
this were not so, the granting of applications 
would become automatic. 

The fact that a railway co. is the sole 
objector does not by itself discharge an appct. 
from the burden of proving that other exist- 
ing road services are insufficient or unsuit- 
able. 

Where an appct. has failed to prove the need 
for the outward journeys of his vehicles he 
cannot supplement this failure by showing 
a need for traffic to be carried by them on 
return journeys. 

Observations as to the functions of the 
Appeal Tribunal where there is a question 
as to the credit of a witness seen & heard 
by the licensing authority but not by the 
Appeal Tribunal. — O’Sullivan v. Great 
Western Ry. Co. (No. 2) (1938), 27 Ry. & 
Can. Tr. Cas. 34. 


Annotation : — Retd. Palace Transport Oo., Ltd. v. Great 
Western Ry. Co. (1938), 27 Ry. 8c Can. fr. Oas. 91. 


1504. .] — A tailway co. applied for a 

licence for vehicles to be used for collection Sc 
delivery at a railway transhipment centre. 
The vehicles were also to be used for carrying 
to their destination goods which arrived too 
late to be carried on by train on the same 
day : — JReld : in order to justify the grant of 
such a licence apcts. must prove that there 
was a need for such goods to be delivered on 
the same day. — Brown v. London, Midland 
Sc Scottish Ry. Co., Hutchby Sc Collum- 
bkll. Ltd. v . London, Midland Sc Soottish 
Ry. Oo., Bibcker Bros., Ltd. v. London, 



Omm 1504—1512. English and Empire Digest Supplement. 


Midland & Scottish Ry. Co., Clarke v. 
London, Midland Sc Scottish By. Co., 
Ward v . London, Midland Sc Scottish By. 
Co. (1038), 27 Ry. Sc Can. Tr. Cas. 127. 

1505. — * .] — Held : by the Appeal 

Tribunal, the enlargement of a carrier’s 
licence cannot be justified by general evidence 
of an increase m his business A general 
evidence that that increased business cannot 
be done by other carriers. — London Sc 
North Eastern By. Co. v. Briggs (1935), 
22 Ry. A Can. Tr. Cas. 252. 

Annotation : — SeU. London Sc North Eastern Ry. Co. v. 

Brownbrldge (1035), 22 Ry. Sc Can. Tr. Cas. 265. 


1506. .] — (1) Where an appct. hired 

vehicles in the past as part of a general policy, 
A not in a casual manner, he has no right to 
a licence to enable him to dispense with 
hiring in the future, apart from special 
circumstances such as those mentioned in 
X. M . S. and Barr . 

(2) A general increase in a carrier's busi- 
ness is a good ground for authorising him 
to use a larger number of vehicles ; Sc the 
fact that the increase is largely attributable 
to the custom of one particular firm is not in 
the circumstances a ground for limiting him 
to a contract licence under sect. 7 (1). — 
London A North Eastern By. Co. v. 
Robson (Gateshead), Ltd. (1935), 22 By. 
*Sc Can. Tr. Cas. 233. 


Annotations : — Retd. Thomley Sc Son v. London, Midland Sc 
Scottish Ry. Oo. (1035). 22 Ry. Sc O&n. Tr. Oas. 249 ; 
Four Amalgamated Ry. Oos. v. Foster & Oo. (1936). 24 
Ry. Sc Oan. Tr. Oas. 205. 

1557 . .} — Hawker, Ltd. v. Great 

• Western A London, Midland Sc Scottish 
Ry. Oos. No. 1647, post 

1608. .] — (1) On an application to 

vary a carrier’s licence by the inclusion of 
an additional vehicle it is not sufficient for 
appct. to prove an increase in his business 
since the original grant of his licence, Sc 
there is no distinction between the cases 
where the application is opposed by a railway 
co. f , where it is opposed by a rival road carrier, 
& where it is not opposed at all. 

(2) Where the decision of the licensing 
authority appears to have been based on 
erroneous grounds a reap, is nevertheless 
entitled to support the decision on other 
grounds. — Allatt v. London Sc North 
Eastern Sc London, Midland Sc Scottish 
By. Cos. (1935), 23 By. Sc Can. Tr. Cas. 82. 

Annotation : — As to (1) Bald. London Sc North Eastern Sc 
London. Midland Sc Scottish Ry. Oo. v. Beasley (1930), 
94 Ry. Sc Oan. Tr.Oas. 112. 


1509. •] — (1) An application in part 

toi claimed, Sc in part for discretionary, 
tonnage should be so published, Sc not as an 
app lication for discretionary tonnage only, 
where an appot. carries partly in one traffic 
area Sc partly in another general evidence as 
to his operations throughout the country 
will not suffice to support an application for 
a licence for vehicles intended to be normally 
baaed in a particular traffic area. 

(2) A licensing oomr. should act judicially, 
Sc should not allow his mind to be influenced 


by mere complaints unsupported by evidence. 

(8) .Where the previous conduct of an 
appct. is brought in issue by allegations of' 
criminal offences it is the duty of those 
mating the allegations to furnish appct. with 
particulars of the offences he is alleged to 


have committed if he requires them. If the 
fact that a criminal offence has been com- 
mitted comes in question even collaterally, 
it must be strictly proved. 

(4) A licensing oomr. who is required to 
give his reasons for a decision under sect. 6 (3) 
of Road Sc Bail Traffic Act, 1933 (c. 68), !b 
bound to give all his reasons. He cannot 
reserve to himself a right to give additional 
reasons later. 

(5) Previous offences committed by an 
appct. as a carrier against sect. 19 of Road Sc 
Bail Traffic Act, 1930, Sc the charging of 
uneconomic rates as a carrier do not con- 
stitute “ previous conduct of appct. as a 
carrier of goods " within sect. 8 (2) (6) of 
Road Sc Bail Traffic Act, 1933, Sc a licensing 
oomr. is not entitled in law to take such 
matters into consideration when exercising 
his discretion under that sect. But if an 
objection to the application is made under 
sect. 11 (2) of the Act, on the ground that 
suitable transport faculties are or, if the 
application were granted, would be in excess 
of requirements, such matters are relevant 
to such objection Sc should be taken into 

* consideration. 

(6) A road carrier who maintains long- 
distance trunk services, Sc seeks authority 
for additional vehicles to be used for the 
collection Sc delivery of his traffic, may 
justify his application by showing that such 
collection & delivery can be better co- 
ordinated with his trunk services Sc can be 
performed more efficiently with vehicles 
owned by him Sc under his control than by 
employing others to do the work. — Bouts- 
Tillotson, Ltd. v. Donaldson Wright, 
Ltd. (1935), 23 By. Sc Can. Tr. Oas. 106. 

Annotations : — As to (5) Reid. Moore v. London, Midland Sc 
Soottieh & London Sc North Eastern Ry. Cos. (1937), 25 
Ry. Sc Oan. Tr. Cas. 318. As to (6) Refd. Watte v. London 
Sc North Eastern Sc London, Midland & Scottish Ry. Oos. 
(1937), 25 Ry. & Oan. Tr. Cas. 187 ; London. Midland Sc 
Scottish Sc London Sc North Eastern Ry. Cos. v. Stevenson 
Transport, Ltd. (1937), 25 Ry. Sc Can. Tr. Cas. 328. 

1510, .] — On an application to vary 

an A licence by including an additional 
vehicle appct. established a case for his 
tonnage being increased, Sc his application 
was granted. On appeal by the objectors 
to the Appeal Tribunal : — Held : a case for 
an additional vehicle could not be established 
merely by making a case for additional ton- 
nage, Sc , though the latter case had been 
made out, the Tribunal were not competent 
to deal with the appeal on that basis. — 
Southern By. Co. o. Barnes (1935), 23 
By. Sc Can. Tr. Cas. 137. 

1511 , .] — (i) There is no right of 

appeal by an objector to an appUc&tion for 
claimed tonnage where the oomr. ; being 
satisfied that the vehicle to be authorised is 
properly included in the claimed tonnage 
grants the application. 

(2) Where a carrier who was established 
during the basic year seeks to augment the 
vehicles which he is authorised to use he 
must prove some general exp ansio n In the 
business of his customers, — Stubbs (Leo- 
nard) Sc Co., Ltd, v, Jackson Sc Ellis 
(1935), 23 By, Sc Can, Tr. Cas. 141. 

1512, .] — (1) An increase in the 

business of a carrier is not the same thing 
as an increase in the business of his customers ; 
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& evidence of the former by iteelf does not 
justify an addition to the vehicles authorised 
by a carrier's licence* 

. (2) On an application for a variation of a 
licence a Comr. is entitled to take into 
consideration the conclusions he came to on 
the original application. 

(8) General evidence that a carrier has 
had difficulty in finding other carriers to 
carry for him is not a special circumstance 
justifying the licensing of additional vehicles 
to enable the carrier to do his own carrying 
himself. 

(4) A licence ought not to be granted to a 
carrier for services which the Comr. thinks 
are unnecessary. 

(5) The decision of a Comr. on an applica- 
tion cannot create anything in the nature of 
an estoppel against appct. — Forrester v. 
Great Western By. Co. (1935), 23 By. & 
Can. Tr. Cas. 225. 

1(18. .] — An established carrier 

sought an enlargement of his licence on the 
pound that his fruit-carrying business had 
increased. The Comr. having refused the 
application on the ground that suitable 
transport facilities in the district were in 
excess of requirements : — Held : though the 
evidenoe in support of the Comr.’s finding 
was very slight, the appeal should not be 
allowed because the Tribunal were of opinion 
that appct. ’s fruit-carrying business had not 
increased, A they refused to consider whether 
his business of carrying vegetables had in- 
creased. — Cooper v. Southern By. Co. 
(1935), 24 By. A Can. Tr. Cas. 55. 

1514 . -A haulier holding an A 

licence for two vehicles applied for it to be 
varied by the addition of a third vehicle. 
His gross receipts had increased A he had 
been compelled to hire : — Held : such an 
appct. must first establish a case as laid 
down in Ridgewell's Case . If such a case is 
established the formula in Hawker's Case 
must then be applied to determine how many 
(if any) additional vehicles should be 
authorised. Assuming that this appct. had 
established the first point, he failed on the 
second point, for he had not proved abnormal 
hiring, while the increase in gross receipts, 
computed on a basis of ten-months as laid 
down in Hawker's Case, was too small to 
justify the extra vehicle. The formula in 
Hawker's Case cannot be applied to certain 
cases. Alternative considerations discussed. 
Matters to be considered when assessing 
evidence of increase in gross receipts dis- 
cussed. Two classes of hirers distinguished. 
— London 8b North Eastern 4b London, 
Midland A Scottish By. Cos. v. Beazlby 
(1936), 24 By. A Can. Tr. Cas. 112. 

Annotations : — Could. Great Western & London, Midland 
A 8oottJjh Ry. Oos. v. Smart (1936}, 84 Rjr. A Can. Tr. 


Gas. 273. 
London, 


. Drinkwater «. London A North Eastern, 
d A Soottiah A Great Western R y. Cos. 


(1936), 25 By. A Gan. Tr. Gas. 32. Bold. Bradshaw v. 
London, Midland A Scottish A London A North Eastern 
Ry. Oos. (1936), 24 By. A Gan. Tr. Gas. 137 ; London A 
North Eastern Ry. Co. r. Allen (1936), 24 Ry. A Can. Tr. 
Gas. 149: Hawker, Ltd. v. Great Western A London, 
Midland A Scottish Ry. Cos. (No. 9) (1936), 25 Ry. A Gan. 
Tr. Cas. 99 s J, A E. Transport, Ltd. v. London, Midland 
A Scottish Ay. Go. (1937), 26 Ry. A Gan. Tr. Cm. 133. 

1615. .] — An appct. claimed an 

additional vehicle under his A licence on 
three grounds : (1) that the vehicle was to be 


acquired from a trader, who was then operat- 
ing it under a C licence, A that the trader 
would thenceforth employ the applicant to 
do his cartage ; (2) that his business was 
increasing; (3) that he required a heavier 
vehicle for certain work : — Held : operation 
of a vehicle under a C licence was no evidence 
of need for its authorisation under an A 
licence, A since the trader could obtain 
another 0 licence there was danger of a dual 
grant in respect of his work. Ground (2) had 
not been established by the evidence ; A 
the evidence for ground (3) did not justify 
an additional vehicle, though it might have 
justified the replacement of an existing 
vehicle by a heavier one. The fact that an 
extra vehicle would be placed on the roads 
is not a ground for refusing a licence where a 
case has been made out. “ Contracting out " 
of the Act, referred to. Bemission to 
licensing authority, refused. — London A 
North Eastern A London, Midland A 
Scottish By. Cos. v. Roberts (1936), 24 
By. A Can. Tr. Cas. 154. 

151 $. J — Held: that the avoidance 

of double-shift working is not in itself a 
sufficient ground for authorising additional 
tonnage under an A licence. Meaning of 
41 Harrogate A district " discussed. — London 
A North Eastern By. Co. v. Parker (1936), 
24 By. A Can. Tr. Cas. 159. 

1517. .] — (1) The fact that a trader 

desires to transfer his traffic from other 
carriers to appct. only because appct. is in a 
position to help him financially is not a matter 
to be taken into consideration on an applica- 
tion to increase the number of vehicles 
authorised under a licence. 

(2) Evidence of increase in gross receipts 
is not so useful as evidence of increase in 
tonnage of goods carried, nor so useful as 
evidenoe of increase in gross receipts A 
increase in tonnage of goods carried. — 
Reece, Ltd. v. Four Amalgamated By. 
Cos. (1936), 23 By. Can. A Tr. Cas. 199. 

Annotation : — Generally , Confd. Four Amalgamated Ry. 

Cob. v. Foster 8c Go., Ltd. (1936), 24 Ry. 8c Gan. Tr. Gas. 


1518. .] — Moss Bros, v . Southern 

By. Co., No. 1654, post . 


1519. .] — (1) The fact that manu- 

facturers adopt a practice of waiting for 
orders before manufacturing their goods in 
place of manufacturing the goods first A 
warehousing them in anticipation of orders, 
if proved, is material to the question whether 
there is a need for additional vehicles. 

General evidence that an appct. has had 
difficulty in hiring will not by itself justify 
the grant of a licence for an additional vehicle. 

The evidence of a commercial clerk 
assistant goods manager to a ry. co. that the 
ry. formerly carried traffic which it has since 
lost, A that, so far as he knows, the ry. 
facilities meet the requirements of traders, 
does not prove that the ry. facilities are 
suitable with regard either to that traffic 
or to the persons requiring facilities for it. 

General evidence of an increase in a carrier's 
business without evidence that the business 
of his customers has also increased will not 



Evidence that one carrier has without good 
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cause abstracted the traffic of another may ' 
be a ground lor refusing a licence* but the 
mere met of absence of any such evidence is 
not a ground for granting a licence. 

J 2) Where* owing to the pressure of business 
ore the Oomr., evidence which was avail- 
aide oould not be called* the Appeal Tribunal 


sent the case back for a further inquiry. — 
London, Midland So Scottish A London 
& North Eastern By. Cob. v. Collier 
Daniels Transport, Ltd. (1036), 24 By. & 
Can. Tr. Gas. 258. 

1520. .] — Four Amalgamated 

By. Cob. v . Foster & Co., Ltd., No. 1725, 
post. 

1621. — .] — (1) Objectors having sub- 

mitted that if they proved suitable transport 
facilities to exist in the district where an 
appet. proposes to carry, then the application 
must fail : — Held ; if such facilities are in 
excess of requirements, or would be if the 
licence were granted, then, generally speak- 
ing, a licence should not be granted. But 


where a grant would be justified. In this 
context, “ suitable ” means more than 
“ adequate ” So “ requirements ” does not 
refer solely to the requirements of appet. So 
objector ; both words must be considered 
in relation to current industrial So commercial 
conditions. 

A haulier operating nine vehicles under A 
licence on a trunk service So one vehicle for 
collection So delivery, applied for an extra 
vehiole for the trunk service. The objectors 
‘contended that suitable facilities were in 
excess of requirements : — Held : the two 
questions, whether appet. has made out a 
case within JRidgeweU r 8 Case, So whether the 
objectors have proved their objection, have 
both to beoonsidered. On the facts, this appet. 
had made out a case, So the objectors had not 
shown that their facilities were 44 suitable.” 

Methods of ascertaining quantum of extra 
tonnage discussed. When considering 
quantum on a trunk service, the tonnage of 
a collection So delivery vehicle should not be 
taken into consideration. Extra vehicle of 
2} tons authorised. 

(3) The Appeal Tribunal will not decide 
any principle not necessary for their decision 
upon the facts. 

(4) Counsel for representative bodies heard, 
under rule 5, Appeal Tribunal Buies, 1034. — 
Great Western So London, Midland So 
Scottish By. Cos. v. Smart (1936), 24 
By. So Can. Tr. Gas, 273. 

Annotations : — Am to (1) Gonsd. Four Amalgamated Ry. Cob. 
v. Bouts -Tillotaon Transport, Ltd. (1937), 95 Ry. & Can. 
Tr, Caa. 158 ; Alexander (Charles) v. London, Midland 5c 
Soottiah Sc London 5c North Eastern Ry. Cos. (1938), 96 
Ry. 5c Can. Tr. Cos. 960. Retd. Hawker, Ltd. v. Great 
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(1937), 96 Ry.tt Oaa. Tr. {ton. 187. 

1522 . — — .] — Great Western So 

London, Midland So Scottish By. Cos. v. 
Butler, No. 1653, post . 

1528 * — H. applied for the varia- 

tion of his A licence by the authorisation of 
additional vehicles. At the inquiry in Feb. 
1035 certain of bis customers gave evidence 
of increases in their business, in their in- 
dustries, in the tonnage they desired H. to 


. carry, etc. The variation was granted. 
Later H. applied for another variation to 
authorise further additional vehicles. At the 
inquiry in Apr. 1936 the customers who had 
given evidence in 1935 were not called, but 
general evidence was given by H.’s accountant 
Siat there had been an increase in tonnage 
due partly to increased business done for 
these customers x—JIeld : additional* vehicles 
should not be granted solely on the' ground 
that tonnage had increased, since increased 
tonnage for old customers might be due not 
to increases in customers* businesses but to 
their transferring to appet. work hitherto 
done by other carriers. However, it is 
unnecessary for customers to be called to give 
the same evidence which they have given 
fourteen months previously, provided that 
some evidence is given to confirm appet. ’s 
general statements. Helpful evidence would 
be (i) evidence of inquiries by appet. as to 
the cause of increases in the business of these 
customers, or (ii) letters from these cus- 
tomers containing statements as to increases 
, in their business So as to their suffering 
, inconvenience from appet. being unable to 
# supply transport. Such letters would be 
open to challenge by objectors. 

H. operated a trunk service So ancillary 
collection So delivery services. He based his 
application as to the trunk service upon 
increased traffic due partly to increased work 
for old customers, as stated above. So partly 
to obtaining substantial business from a 
new customer whose goods had hitherto been 
carried by rail. H. delivered these goods 
more expeditiously than the railway, but no 
reason was given why speedier delivery was 
necessary : — Held : it would not be in the 
public interest to grant H. a licence to carry 
goods hitherto carried by another carrier, 
provided that the previous carrier’s facilities 
were suitable. The fact that the latter were 
slower did not render them unsuitable in the 
absence of evidence that more expeditious 
delivery was reasonably necessary to the 
trader. H. was not entitled to additional 
vehicles for his trunk service. 

As to his collection So delivery service H. 
gave evidence that owing to reorganisation 
of the working of his fleet he needed further 
vehicles for this work, that he had been hiring 
these at a cost of £500 per annum , So had had 
difficulty in hiring suitable vehicles : — Held : 
special considerations .apply to collection So 
delivery vehicles ; it was reasonable for H. 
to use his own vehicles for this purpose ; the 
amount paid for hire represented the work 
of two vehicles, So he should be authorised to 
use these on his A licenoe. 

The 44 Hawker formula ” discussed obiter . 
When once an appet. for a variation has 
established a case within RidgeweWs Case , 
this formula is a useful guide to determine 
the quantum, if any, of ad ditional tonnage 
to be authorised. — Hawker, Ltd. v. Great 
Western So London, Midland So Scottish 
By. Coe. (No. 2) (1936), 25 By. So Can. Tr. 
Gas. 99. 

A nn ota ti ons : — Ccnsd. London, Midland Sc Soottiah Sc London 
Sc North Eastern Ry. Oos. t>. Stevenson Transport Ltd. 
(1937), 95 Ry. Sc Oan. Tr. Oaa. 398. DM. J. A B. Trans- 
port, Ltd. t. London, Midland & Soottiah Ry. Co. (1937), 


Ry. Sc Oan. Tr. Oaa. 909. 


— Additional tonnage will 
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not be authorised upon the ground that 
appcts. had sometimes to keep customers 
muting for transport. It is inevitable that 
on some occasions carriers cannot meet the 
demands of their customers at short notice. 
Nor is the hiring of horse-drawn vehicles a 
ground, in the absence of evidence that 
appcts. intend to use motor vehicles in sub- 
stitution for horse-drawn vehicles. 

“ Carrying capacity ” discussed. “ Static 
carrying capacity ” distinguished from “ per- 
formance capacity," — London, Midland A 
Scottish A London A North Eastern Ry. 
Cos. v. Richards, Ltd. (1936), 25 Ry. A 
Can. Tr. Cas. 114. 


1525. -.] — (1) An appct. for addi- 

tional tonnage performed 80 per cent, of 
his work for customers who refused access to 
their premises to motor-drivers who were not 
members of a trade union. For this reason 
appct. found it difficult to hire vehicles for 
this work : — Held : customers’ requirements 
as to trade union membership were not a 
special circumstance entitling the appct. to 
additional tonnage in the absence of evidence 
of need. 

(2) Where 80 per cent, of a haulier’s work 
is done for three particular customers, this 
cannot be B&id to be a case in which a Con- 
tract A licence should be applied for. — 
Payne v. London, Midland A Scottish, 
London A North Eastern A Great 
Western Ry. Cos. (1937), 25 Ry. A Can. Tr. 
Cas. 269. 

1526. .] — S. A Co. applied for the 

authorisation of additional vehicles under 
A licence upon the grounds that (1) they had 
obtained substantial new traffic from U. ; 

(2 ) certain fruit traffic had increased ; (3 ) there 
had been a substantial general increase in 
their tonnage carried ; (4) they had proved 
a case within RidgeweU's Case; (6) they 
needed additional maintenance tonnage. 

(1) U.’s traffic had previously been con- 
signed by rail ; S. & Co. agreed to carry 
this at a rate cheaper than that by rail, A 
to furnish warehouse accommodation. The 
railway cos. objected to the application on 
theground that their facilities were suitable : 

— Held : in considering whether objectors’ 
facilities were suitable a licensing authority 
ought to take into consideration neither the 
fact that road rates were cheaper (unless they 
were uneconomic), nor the fact that ware- 
house accommodation would be provided ; 
that on the facts the railway cos. had proved 
their objections ; & that no additional ton- 
nage should be granted for carrying U.’s 
traffic ; (2) Held : on the facts as to the 
fruit traffic the objectors had proved their 
objections. 

(8), (4) Held : since S. A Co. had proved 
(a) that there had been an increase in their 
business, (b) that there had been an increase 
in the business of their customers, ( c ) that 
some of their customers had been incon- 
venienced by their inability to provide 
r „_ facilities, they had made out a 
or additional tonnage within BidgetoeWa 
Cast As to quantum, the formula in 
Hawker** Cam (No. 1) implied; but when 
applying this' formula (i) the increased goods 
tonnes carried in respect of U.’s traffic A 
the fruit traffic must be disregarded, A 
(ii) the tonnage of maintenance vehicles 
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must be deducted from beet tonnage in order 
to arrive at “ effective ’’ vehicle tonnage. 

(6) By applying the ** Hawker formula " 
it was ascertained that two additional 
vehicles of 8 tons each should be authorised : 
— Held : this was a substantial addition to 
S. A Co.’s fleet A they should be authorised 
to use further tonnage for maintenance 
purposes. — London, Midland A Scottish 
A London A North Eastern Ry. Cos. v. 
Stevenson Transport, Ltd. (1937), 25 
Ry. A Can. Tr. Cas. 328. 

Annotation : — Refd. Alexander (Charles) v. London, Midland 
Sc Scottish Sc London & North Eastern Hy. Cos. (1938), 
26 Ry. & Can Tr. Gas. 260. 

1527. .] — (1) An applt. against the 

variation of a licence by the addition of a 
vehicle is entitled to a decision of the Appeal 
Tribunal notwithstanding the licence so 
varied has expired before the appeal can be 
heard. The Tribunal have no discretion to 
refuse to entertain such an appeal. 

(2) The material date as upon which the 
Appeal Tribunal decide the rights of the 
parties is the date of the decision appealed 
against — not the date of the hearing of the 
appeal. 

(3) Where a licensee uses some of his 
vehicles on services where transport facilities 
are already in excess of requirements he can- 
not justify an application for additional 
vehicles by showing that the remaining 
vehicles are insufficient for other work for 
which transport facilities are not in excess of 
requirements. — London, Midland A Scot- 
tish Ry. Co. v . Lyner, London A North 
Eastern Ry. Co. v. Lyner (1937), 26 Ry. 
A Can. Tr. Cas. 26. 

1528. .] — (1) A co. purchased the 

business of a carrier who was licensed to use 
two vehicles A a trailer, but in fact for a 
considerable time had used only one vehicle 
A a trailer. On an application by the 
purchasing co. for an A licence for two 
vehicles A a trailer : — Held : in the absence 
of any evidence that it was reasonably 
necessary to use two vehicles a lioence for 
one vehicle only A a trailer should be granted. 

• (2) The fact that the Appeal Tribunal have 
allowed an appeal against the grant of an A 
licence on the ground of insufficient evidence, 
instead of sending the case back to the 
licensing authority for further inquiry, should 
not prejudice any further application made 
by the same resp. — Great Western Ry. 
Oo. v. Rupert Pedley, Ltd., London A 
North Eastern Ry. Oo. v. Rupert Phdley, 
Ltd. (1937), 26 Ry. A Can. Tr. Oas. 132. 

licensee carried 


1529. .] — An A 

solely for one customer a shipper A forward - 
, ing agent. Upon an application for the 
authorisation of an additional vehicle : — 
Held: under the circumstances of the case 
the forwarding agent was a regular customer 
of the appct, for the purpose of applying the 
principles of BddgeweWa Case. The Appeal 
Tribunal expressly gave no decision of 
general application to the case of carriers 
employed by shipping or forwarding agents 
or clearing houses. — -Chapman v. Gaelics:, 
Burrell A Edwards, Ltd. (1937), 26 Ry. 
A Can. Tr. Cas. 177. 

1580. — — — .] — (1) In considering one 

appeal the Appeal Tribunal are entitled to 
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refer to facte found by themselves on a 
former appeal. 

(2) A carrier who applies for additional 
vehicles on the ground that he has found new 
customers must show that the traffic of the 
new customers could not equally well have 
been carried by other existing means of 
transport. Where the traffic of the new 

customers was formerly carried by road, it is 
enough to show that they had good reason for 
transferring their traffic from their former 
carriers to appcts. — J. & E. Transport, Ltd. 
v. London, Midland & Scottish Ry. Co. 
(1037), 26 By. & Can. Tr. Gas. 183. 

1581 , .] — Four cos. of carriers went 

into liquidation & while under the control 
of the liquidator lost a portion of their 
traffic. Subsequently the business of these 
four cos. was acquired by appct. co. & a part 
of the lost traffic was regained : — Held : appct. 
co. was entitled to rely on the increase of 
traffic so obtained for the purpose of making 
a case for additional vehicles within the rule 
in RidgewelVs Case. 

The base or centre of normal user which an 
appct.'is required to specify & prove means the 
place from & to which the vehicles normally 
start & return, not the place at which the 
traffic originates. — London, Midland & 
Scottish Ry. Co. v. Young’s Express 
Deliveries, London & North Eastern 
Ry. Co. v. Young’s Express Deliveries 
(1987), 20 Ry. & Can. Tr. Oas. 209. 

1582. .] — Where the application 

was for additional vehicles required to meet an 
increase in the business of appcts.’ customers 

• & it was established that appct. was entitled to 
rfome increase, but the Hawker formula could 
not be directly used because of the changes in 
the number of appcts.’ vehicles & in his method 
of using them, the Appeal Tribunal took the 
average gross yield per month per ton of 
unladen weight for two comparable periods 
of three months of which the first might be 
regarded as normal & the second as abnormal, 
& ordered that appcts. should be given as 
much additional tonnage as would be required 
to earn the difference on the first average. 

The Tribunal refused to grant a licence for 
additional vehicles to* meet an anticipated 
increase in the output of a paper mill at which 
was being installed new machinery calculated 
to increase the output by 75 per cent. ; but 
this refusal was not to prejudice any further 
application when the faots relating to the 
increased output should be ascertained A 
capable of proof. 

The Tribunal allowed two vehicles for 
maintenance upon appct. co. proving that thev 
had a regular system of maintenance, with 
their own workshop & staff, that every vehicle 
was overhauled every two years, that the 
overhaul took two weeks, & that the number 
of vehicles in the fleet was fifty-seven. — 
Thatgham Road Transport Service, Ltd. 
v . Great Western Ry. Co.* Great Western 
Ry. Co. v. Thatcham Road Transport 
Service, Ltd. (1988), 27 Ry. & Can. Tr. 
C&s. 9. 

1538 , .] — (1) Where one carrier 

made a sub-contract with another for the 
carriage of all of his customer's traffic in a 
certain area, A the sub-contracting carrier 
took his instructions from the customer, but 


received payment from the other carrier, the 
Appeal Tribunal were of opinion that the 
customer might properly be regarded as a 
customer of the' sub-contracting carrier. 

(2) Generally speaking, it would be un- 
reasonable for an appct. to be called upon, on 
an application for additional tonnage, to 
prove the need for him to carry the goods of 
all customers he may obtain in the place of 
customers whom, for one reason or another, 
he has lost, & it would be reasonable to treat 
all these other customers as new customers, 
or their traffic as new traffic, but each case 
must be decided on its own facts. 

(3) In considering the question of hiring 

. great importance should be attached to 

evidence that appct. cannot comply with the 
law with regard to drivers' hours unless the 
hired vehicles are under his complete control. 

(4) When a witness gives evidence of the 
unsuitability of railway transport for the 
carriage of his traffic it is a material fact 
affecting the weight to be given to his 
evidence that he has recently applied to the 
Railway Rates Tribunal for lower exceptional 

* rates for that traffic, but the Appeal Tribunal 
will not go so far as to say that his evidence 

* should be altogether ignored because his 
objection to railway transport is based on 
rates & rates only. 

(5) In applying the Hawker formula to the 
quantum of additional tonnage which ought 
to be allowed, the figure which represents the 
tonnage of goods carried in a year per ton 
of unladen weight of vehicle is not static ; & 
if appct. 's business consists partly in the 
operation of regular daily services & partly in 
collection & delivery, the figure Bhould be 
separately calculated for each class of work. — 
Hawker (H. W.), Ltd. v. L. M. & S. & G. W. 
Ry. Co. (1938), 20 Ry. & Can. Tr. Cas. 329. 

Annotations : — Consd. L. M. & S. Ry. Co. v. Ralston (1938), 26 
Ry. &; Can. Tr. Cas. 368. Refd. Thatcham Road Transport 
Service, Ltd. v. Great Western Ry. Co., Great Western 
Ry. Co. v. Thatcham Road Transport Service, Ltd. 
(1938), 27 Ry. & Can. Tr. Cas. 9. 

1634. .] — (1) Increase in return 

traffic, even if proved, would not in the 
absence of proved increase in outward traffic 
be a ground for authorising additional 
transport. 

(2) It is desirable that evidence as to 
inconvenience caused by inadequate means 
of transport should be cross-examined. In 
the absence of cross-examination the Tribunal 
will attach little evidential value to letters 
in general terms. — L. M. & S. Ry. Co. v. 
Ralston, L. & N. E. Ry. Co. v. Ralston 
(1938), 20 Ry. & Can. Tr. Cas. 308. 

Annotations : — Reid. O 'Sullivan v. Great Western Ry. Co. 
(No. 2) (1938), 27 Ry. & Can. Tr. Cas. 34 ; Palace Trans- 
port Co., Ltd. v. Great Western Ry. Co. (1938), 27 Ry. & 
Can. Tr. Cas. 91. 

1585. .] — Hauliers applied for 

authorisation of an additional vehicle. The 
evidence as to traffic supported their applica- 
tion, but it was contended by objectors that 
part of such traffic was “ false ” in that it 
accrued from illegal user of a vehicle hired 
from the X. Co., in whose licence it was 
specified. Whether or not this user was 
illegal in fact depended, by sect. 1 (3) of the 
Road A Rail Traffic Act, 1983, upon whether 
or not the drivers of the vehicle were agents 
or servants of appcts. : — Held : upon the facts, 
the two regular drivers were the servants of 
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the X. Co. & user when they were driving was 
therefore legal ; occasional relief drivers were 
servants of appcte. & user when they were 
driving was therefore illegal ; but since 
traffic illegally carried was small there was 
sufficient evidence of legal traffic to justify 
authorising the additional vehicle. 

No one factor can form a test as to whose 
agent or servant a particular driver is. The 
question is one to be decided in the light of 
all relevant facts. “ Control ” of the driver 
is therefore not a test, but is a factor to be 
taken into consideration. — London & North 
Eastern Ry. Co. v. Holdsworth & Hanson 
(Leeds), Ltd. (1939), 27 Ry. & Can. Tr. Cas. 
206 . 

1586 . .] — (1) The Appeal Tribunal 

granted leave to an appct. appft. to amend his 
application by limiting the nature <fc area of 
the intended user of the vehicles. 

(2) A carrier engaged on special work is 
entitled to some measure of relief where it 
is shown that his need for the services of sub- 
contractors familiar with such special work 
is increasing, & that the difficulty in obtaining 
such services is increasing too. A fair 
method of ascertaining the number of 
additional vehicles which ought to be allowed 
in such circumstances is to calculate the 
difference between the average daily earnings 
by sub-contractors’ vehicles at the beginning 
& end of the period under review, & the 
number of vehicles required to earn that 
sum is the number of additional vehicles 
which ought to be allowed. — Lloyds Packing 
Warehouses v . L. M. & S. & L. & N. E. Ry. 
Co. (1938), 26 Ry. & Can. Tr. Cas. 322. 

1587. .] — Hauliers operating from 

two bases in different areas applied for the 
authorisation of additional vehicles in one of 
the areas. Their case was founded upon an 
increase in their purely local business carried 
on from that base : — Held : in order to 
satisfy the first requirement of Ridgewell's 
Case they must prove an increase in the 
traffic carried by them on the vehicles 
normally used from that base. — Lloyd Bros. 
v . Dale (1938), 26 Ry. & Can. Tr. Cas. 318. 

1538. .] — Hauliers already 

authorised by the licensing authority for 
the North Western Traffic Area to operate 
forty-eight motor vehicles & thirteen trailers 
from a base at Salford, applied to that 
authority for a variation authorising a 
further ten 7-ton vehicles. They carried to 
many places & Sir William Hart found that 
the greater part of their services did not touch 
his area at all. More than two-thirds of 
their traffic was carried in sub-contractors’ 
vehicles. But of the tonnage carried in their 
own vehicles, 78 per cent, originated in the 
North Western Traffic Area, either in the 
Salford or Liverpool districts : — Held : appcts.’ 
own vehicles were normally used from a base 
or centre in the North Western Traffic Area, 
& the application was properly made to the 
licensing authority for that area. It might 
be that separate applications ought to have 
been made in the past in respect of a base 
at Liverpool, but the Appeal Tribunal 
refused to deal with this point on an appeal 
in respect of a variation. 

Sir William Hart had treated appcts. as a 


clearing house, & had held that increased 
tonnage could not be allowed to such an 
operator unless it was proved that his 
increased traffic oould not be met by sub- 
contracting j — Held: this view went too 
far ; appcts. had here proved that they had 
at times had considerable difficulty in obtain- 
ing sub-contractors for work from Liverpool 
& Salford, &, having proved a primd facie 
case, which had not been rebutted, they 
should be granted an increase as to quantum: 
since no figures of tonnage per ton unladen 
weight had been proved, the ordinary 
formulae could not be applied. The Appeal 
Tribunal therefore calculated quantum by 
comparing the average goods tonnage in the 
past with the peak figure. They allowed 
three 7 -ton vehicles. — Ex-Army Transport, 
Ltd. v. L. M. & S. & L. & N. E. Ry. Oo. 
(1938), 26 Ry. & Can. Tr. Cas. 345, 

.] — Different considerations 

apply to an application relating to a vehicle 
normally to be used for collection & delivery 
to those which apply to an application in 
relation to a vehicle normally to be used 
otherwise. 

Where a carrier operated a trunk service 
with six vehicles by day & four by night, it 
was held that it was not unreasonable that 
he should have at least one collection & 
delivery vehicle at each of the terminal 
points. 

The grant of a licence for an additional 
vehicle for collection & delivery was held to 
be justified by evidence that difficulties con- 
sequent upon an increase in the traffic 
carried continued to exist in spite of a re- 
organisation of the services, & that the trunk 
services could be better co-ordinated, & 
operated with greater efficiency, by the use 
of a collection & delivery vehicle at either 
terminus. 

Upon an application for additional vehicles 
it is not sufficient to prove an increase in 
appct. ’s business, & an increase in the business 
of his customers ; appct. must also prove 
that some of Mb customers have suffered 
inconvenience by reason of his not being able 
to provide them with the transport they 
required. 

The doctrine of inconvenience was re- 
examined <fc re-affirmed, but, though a 
definition of inconvenience in relation to 
suitable transport facilities was discussed, 
the Tribunal would not adopt any general 
definition. Each case must depend on its 
own facts. — Great Western Ry. Co. v . 
Smart, London, Midland & Scottish Ry. 
Co. v. Smart (1938), 27 Ry. & Can. Tr. Cas. 
24. 

1540. For particular customers — Duty 

to apply for contract licence.] — Ridgewell 
& Co. v. Southern Ry. Co., No. 1501, ante . 

1541. .] — (1) A hauler applied 

for the addition of one vehicle to his A licence. 
He proposed to use this vehicle exclusively for 
one customer : — Held : that, whether or not 
there was a contract with this customer, the 
haulier could not be authorised to use this 
vehicle under an ordinary A licence ; 
(2) Order directed to lie in the office for a 
fortnight, to enable appct. to wpply for an 
A (Contract) licence. — Kerr k London, 
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Midland Sc Scottish By, Co. v. Brown 
<1986), 24 By* Sc Can. Tr. Gas* 328. 

Annotation .—SAUL Miller Sc Oo. v. London. Midland Sc 
Soottteh Ry, Oo., London Sc North Eastern Ry. Co., 
Great Western Ry. Co., Coast Lines, Ltd. Sc Bowk er 
(1937), 25 Ry. a dan. Tr. Cas. 364. 

1642* Vehicles formerly hired,}— Only 

•pedal circumstances will justify the grant 
of a licence to a carrier with the object of 
enabling him to own the vehicles which he 
formerly hired. The risk he runs in losing 
his custom to those who supply such 
vehicles is not such a special circumstance. 
— Ward v. London, Midland Sc Scottish, 
London & North Eastern 4$ Great 
Western By. Cos. (1934), 22 By. Sc Can. 
Tr. Cas. 88. 

Annotation : — Retd, Bo Lovell (Shaw) Sc Bona, Ltd. (1937), 
26 Ry. Sc Oan. Tr. Cas. 260. 

1648. .] — (1) The mere fact that a 

carrier who has been hiring the vehicles he 
requires now desires to use his own is not 
sufficient to justify the grant of an A licence, 
apart from special circumstances. 

(2) Where a carrier has in the past, by 
evading the limits imposed by law on hours 
of work and weight of loads, been able to do 
with fewer Sc smaller vehicles, the fact that 
he will no longer be able to evade the law 
& will therefore require more or larger vehicles 
to do the same amount of work is no ground 
for authorising an increase in his tonnage — 
London, Midland Sc Scottish A London Sc 
North Eastern By. Cos. v. Barr (Leeds), 
Ltd. (1934), 22 By. Sc Can. Tr. Cas. 44. 

Annotation* : — As to (1) Could. Bnrgolne Sc Sons v. Four 
Amalgamated Ry. Cos. (1934), 22 Ry. Sc Can. Tr. Cas. 77 ; 
Randall v. London, Midland Sc Scottish Ry. Co. (1935), 
22, Ry. Sc Oan. Tr. Cas. 163. Add. London Sc North 
Eastern Ry. Co. v. Robson Gateshead), Ltd. (1935), 22 
Ry. Sc Can. Tr. Cas. 233. Reid. Hawker, Ltd. t>. Great 
Western 3c London, Midland Sc Scottish Ry. Co. (1935), 
23 Ry. Sc Oan. Tr. Cas. 23 : Reece, Ltd. v. Four Amal- 
gamated Ry. Cos. (1985), 23 Ry. Sc Oan. Tr. Oaa. 199 ; 
London 8c North Eastern 3c London, Midland Sc Scottish 
Ry. Oo. v. Beasley (1936), 24 Ry. 3c Oan. Tr. Cas. 11 2. 

1644. .] — A carrier who seeks to 

acquire additional vehicles in order to do 
away with the necessity of hiring must prove 
special circumstances. It is not enough to 
allege that hired vehicles are unsatisfactory 
without particularising how Sc why they are 
unsatisfactory. — Burgoinb Sc Sons v. Four 
Amalgamated By. Cos. (1934), 22 By. Sc 
Can. Tr. Cas. 77. 


1646. 


*] — London Sc North 


Eastern By. Oo. v. Robson (Gateshead), 
Ltd., No. 1600, ante , 

1646. — .}— Held : by the 


Tribunal a carrier cannot justify an applica- 
tion for an A licence by general evidence that 
he has lost custom through being unable to 
hire vehicles when he needed them. — 
London Sc North Eastern By. Co. v. 
Brownbridge (1986), 22 By. 4c Can, Tr. Cas. 
255. 

Annotation : — Reid. London Sc North Eastern Sc London, 
Midland Sc Scottish Ry, Co. v. Beasley (1936), 24 Ry. Sc 
Oan. Tr. Oai, 119. 


1547. 


Where additional 


vehicles are sought to be authorised under a 
public carrier’s licence, if appct. I s a newcomer 
to the business he must prove a primd facie 
case that the existing operators already in 
b usine s s are not able to cope with the traffic 
which Jfe proposes to carry ; if appct. is an 
operate already established during the basic 
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year It is sufficient to show some expansion 
m the business of his customers, 4c a useful 
method of arriving at the amount of 
additional tonnage to which he is entitled 
is to take into consideration the tonnage of 
goods carried per ton of unladen weight of 
the vehicles. 

(2) Great difficulty in finding covered vans 
to hire is a special circumstance which 
justifies an applicant being authorised to use 
vehicles of his own in place of the vehicles 
- which he formerly made apractioeof hiring. — 
Hawker, Ltd. t?. Great western Sc London, 
Midland Sc Scottish By. Cos. (1986), 23 
By. Sc Gan. Tr. Gas. 28. 

Annotations : — As to (1) Oonsd. Forrester v. Great Western 
Ry. Oo. (1935). 23 Ry. Sc Oan. Tr. Oas. 225. Rapid. 
London Sc North Eastern Sc London. Midland Sc Sootush 
Ry. Oo. v. Beasley (1936), 24 Ry. & Oan. Tr. Oas. 112. 
Refd. London, Midland Sc Scottish Sc London Sc North 
Eastern Ry. Cos. v. Williams (1935), 23 Ry. Sc Oan. Tr. 
Oas. 169 ; Crompton v. London. Midland Sc Scottish 
Ry. Oo. J1935), 23 Ry. Sc Oan. Tr. Oas. 178 ; Orange, 
Ltd. v. Jennings (1935), 23 Ry. Sc Can. Tr. Oas. 195 ; 
London, Midland Sc Scottish Ry. Oo. v. Pennington 
(1935), 23 Ry. 8c Oan. Tr. Oas. 256. As to (2) CcEMTOreat 
Western Sc London, Midland 8c Scottish Ry. Oos. v. 
Smart (1936), 24 Ry. Sc Oan. Tr. Oas. 273. 

1648. .]— (1) The fact that the 

, contractor from whom a carrier has been 
accustomed to hire has proved to be unsatis- 
factory is not a special circumstance justify- 
ing the grant of a licence to the carrier to 
enable him to carry in his own vehicles. 

(2) The burden of proving objections does 
not lie on objectors; the burden of dis- 
proving them lies in the first place on appct. 

(3) A carrier who had been carrying since 
1876, but had hired cars to carry in from 
1928 to 1934, was a newcomer to the carrying 
trade. — McLachlan v. Morgan Sc Co. (1936), 
23 Ry. Sc Can. Tr. Cas. 243. 

1549 , Necessary to avoid Illegality as to 

hours Sc weights. }— London, Midland Sc 
Scottish Sc London Sc North Eastern 
By. Cos. v. Barr (Leeds), Ltd., No. 1643, 
ante. 

1650. Motor to be used in addition to 

horse-drawn vehicles.] — Held: by the Appeal 
Tribunal, in the special circumstances of the 
case, a licence ought to be granted to a carrier 
for a motor lorry which he proposed to use 
in addition to Sc not in substitution for carts 
drawn by horses — Be Wood’s Appeal 
(1935), 22 By. Sc Gan. Tr. Oas. 247. 


1551. 


• Difficulty of overhauling vehicles.] 


An appct. using seven motor vehicles under 
an A licence Sc two under a B licence applied 
to vary the A licence by the addition of a 
further vehicle. In support of his applica- 
tion he put in two letters from customers : — 
Held : (1) letters are often of small assistance 
to a case ; appcts. should call witnesses 
wherever possible ; these letters gave no 
particulars of the transport difficulties they 
alleged, Sc did not justify the application; 
(2) An operator with nine vehicles should 
have no difficulty in providing for overhaul Sc 
repair. He could not invoke sect. 6 (2) id) 
of the Act. H in difficulty he could apply for 
a short-term licence under sect. 8 (3). — 
Bradshaw v. London, Midland Sc Scottish 
Sc London Sc North Eastern By. Gob. 
(1986), 24 By. Sc Oan. Tr. Gas. 187. 

Annotation : — As to (1) Retd. London, Midland & Scottish 
Ry. Oo. «. Ralston, London Sc North Eastern Ry. Co. *• 
Ralston <1938), 96 Ry. Jt Urn. Tr. Oas. 368. 
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1562. — Evidence of Increase of business*] 

— Ramon, Ltd. v. Four Amalgamated By. 
Cos., No, 1517, ante. 

1558, — .] — (i) a haulier applied for 

additional tonnage on the grounds that his 
existing vehicles were so overworked that 
he had no Opportunity to overhaul or repair 
them, Sc that his business Sc that of his 
customers had substantially increased. He 
supported his application by letters from 
customers: — Held : failure to comply with 
the requirements of the Act as to overhaul, 
etc., could not be a ground of application. 
The appct. had, however, made out a case on 
other grounds. As to the amount of extra 
tonnage to be authorised, increase in gross 
receipts considered ; (2) The evidential 

value of letters is small, Sc oral evidence should 
be given wherever possible. In future the 
Appeal Tribunal will pay less regard to the 
contents of letters. — London & North 
Eastern By. Co. v. Allen (1936), 24 By. Sc 
Can. Tr. Cas. 149. 

Annotations : — As to (2) Rftfd. London. Midland & Scottish 
Ry. Co. v. Ralston, London & North Eastern Ry. Co. v. 
Ralston (1938), 26 Ry. & Can. Tr. Cas. 368. Generally, 
Reid. London, Midland & Scottish & London & North 
Eastern Ry. Cos. v. Collier Daniels Transport, Ltd. 
(1936), 24 Ry. Sc Can. Tr. Cas. 258. 

1554. Conditions — Undertaking to observe — 

Whether alternative to refusing application.] — 
Bidgbwhll Sc Co. v. Southern By. Co., 
No. 1501, ante . 

1555. .] — London, Midland 

Sc Scottish Sc London & North Eastern 
By. Cos. v. Palmer, No. 1486, ante . 

1556. Charges deduced from price of vehicle.] 

— (1) The findings of fact of a licensing 
authority are subject to review by the Appeal 
Tribunal. 

(2) The probable charges of a carrier can- 
not be inferred from the price he has paid for 
his vehicle. — Power v. London, Midland Sc 
Scottish By. Co. (1934), 22 By. Sc Can. Tr. 
Cas. 21. 

Annotation : — As to (1) Retd. Four Amalgamated Ry. Cos. 
v. Foster & Co. (1936), 24 Ry. & Can. Tr. Cas. 265. 

1557. Subsidiary company — Vehicles owned 

by parent company.]-— A co. which w as 
entitled to an A licence under the provisions 
of sect. 7 (2) signified to the licensing authority 
its desire that the provisions of sect. 12 should 
have effect as regards its subsidiary co. which 
was not so entitled to a licence, Sc in respect 
of vehicles which belonged not to the sub- 
sidiary co. but to the parent co. : — Held ; 
the signification could be treated as a nullity, 
Sc the parent co. should be granted an A 
licence under the provisions of sect. 7 (2). 
Qu. : whether the provisions of sect. 12 apply 
to A Sc B licences or only to O licences. The 
vehicles which a licensee uses or intends to 
use should be specified in the licence, if 
necessary as So when they are acquired. — 
Linton Chalk Sc Whiting Co., ltd. t>. 
Linton Haulage Co. (1934), 22 By. Sc Can. 
Tr. Cas. 132. 

1558. Specification of vehicles — Necessity for.] 

— Linton Chalk Sc Whiting Co., Ltd. v. 
Linton Haulage Co., No. 1557, ante* 

1559. — - Base from which vehicles to be used.] — 
Application was made for A licences for 
vSuclee to be normally used from P. as a base. 
The evidence showed that some of the vehicles 


would be used from bases other than P., but 
in the neighbourhood of P. : — Held : (1) the 
corns, was hot wrong in law in granting 
licences for vehicles to be used from P. as a 
base ; (2) when a railway co. seeks A licences 
for the purpose of discharging its statutory 
obligation of collection Sc delivery it must 
prove its case separately in respect of each 
base from which the collection Sc delivery is 
to be effected.— ■-Norman v. Great Western 
By. Co. (1935), 23 By. So Can. Tr. Cas. 6. 

Annotation : — Reid. Watte v. London Sc North Eastern & 
London, Midland Sc Soottlsh Ry. Oos. (1937), 25 Ry. Sc 
Oan. Tr. CJas. 187. 


1560 Back loading — Whether Justified.]— 

Where appete. charged a lower rate for 
services which, in the opinion of their cus- 
tomers, were more efficient than those offered 
by the objectors, it was found as a fact that 
the work could be dealt with efficiently by 
existing facilities Sc allowed an objection 
on the ground that transport facilities were 
in excess of requirements : — Held : there 
cannot be any objection to back loading as a 
normal part of a carrier’s business under an 
A lioence, because this practice relieves 
traffic congestion Sc makes for the economical 
transport of goods. But where the traffic is 
undirectional the effect may be to produce 
uneconomic competition. — Shepherd v. Lon- 
don, Midland Sc Scottish By. Co. (1936), 
23 By. Sc Oan. Tr. Oas. 178. 


1661. Matters for consideration.] — 

(1) A distinction must be drawn between the 
carrier already established, who seeks to 
obtain back loads in order that his vehicles 
shall not operate an undue amount of dead 
mileage. Sc one who, having newly entered 
the carrying business, seeks to obtain a 
licence solely on the ground that he has been 
promised work by one or more olearing 
houses. 

(2) Where on an appeal by an objector 
against the grant of a licence it appeared to 
the Appeal Tribunal doubtful whether 
appets. base or centre was in the traffic area 
of the Comr. who granted the licence, the 
appeal was formally allowed, Sc the case 
was sent back to the Comr. for a further 
hearing with the suggestion that a short- 
term licence should be issued to resp. pending 
the final disposal of the matter. — London, 
Midland Sc Scottish By. Co. v. Woodruff 
(1935), 23 By. & Can. Tr. Oas. 261. 


Annotation : — -Retd. London Sc North Eastern Ry. Oo. v. 
Turnbull Sc Sons (Leeds), Ltd. (1937), 25 Ry. Sc Can. Tr. 
Oas. 239. 


1562. Vehicles used principally for single 

customer.]— -(1) The Tribunal admitted new 
„• evidenoe of facts which had occurred since 
the decision of the Comr. 

The Comrs. must not grant an ordinary A 
licence for vehicles which will be principally 
used for the business of a single customer, so 
that they are generally loaded only with the 
goods of that customer, even though none of 
the vehicles will ever be used for the purposes 
of a contract for the carriage of goods for a 
year.— Southern By. Co. v. Hardy So 
Son, Ltd., Hardy So Son, Ltd. v . Southern 
By. Co. (1935), 24 By. Sc Can. Tr. Cas. 18. 

Annotation .'—Reid. MUler & Co. v. London, Midland Sc 
Scottish Ry. Coo London & North Eastern Ry. Co., 
Great Western Ry. Co., Coast Linos, Ltd. Sc J&owker 
(1937), 25Ry. Sc (in. Tr. Oas. 364. 
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1568. In continuation of existing licence — 

What must he shown.} — Four Amalgamated 
Ry. Coe. v. Bouts : Tillotson Transport, 
Ltd., No. 1497, ante . 

1664. ,}—Held : (1) an established 

haulier who applies for a new A licence in 
continuation of his expiring licence should 
satisfy the licensing authority (a) that during 
the currency of his expiring licence the 
authorised vehicles have been regularly Sc 
fully employed ; (b) as to his gross receipts 
& tonnage ; (c) that there has been no 

material change in the circumstances rel at in g 
to his business. If the licensing authority 
is satisfied as to these matters he should 
grant the application unless there are over- 
riding circumstances to the contrary. This 
applies not only to trunk services but also 
to other facilities, although special considera- 
tions may arise in connection with collection 
& delivery services ; (2) where an A licensee 
has on a prior application stated that he 
intended to provide facilities within certain 
districts or between certain places, & where it 
appears upon his application for a new licence 
m continuation of his existing licence that 
he has been providing, Sc intends to provide, 
facilities within other districts or between 
other places, then his application should be 
refused in the absence of evidence of need ; 
(3) if during the currency period of an 
expiring A or B licence there has been a 
substantial break in the continuity of the 
licensee’s haulage business, the licensee 
should not necessarily be treated as a new- 
oomer when he applies for a new licence in 
continuation. But if the evidence proves 
the former business to have been abandoned, 
the new licence should not be granted in the 
absence of evidence of need. Aliter if the 
break was due to illness or fluctuation of 
business. — Modern Haulage Services, Ltd. 
v. London, Midland Sc Scottish Sc London 
& North Eastern Ry. Cos., Southern Ry. 
Co. v. Coleman, London Midland & 
Scottish & London Sc North Eastern 
Ry. Cos. v. Stuart (1937), 25 Ry. Sc Can. 
JTr. Cas. 272. 

Annotations Apld. Barnett Joel, Ltd. v. London & North 
Eastern Ry. Oo. (1937), 20 Ry. & Can. Tr. Cas. 136. 
Oonid. O’Sullivan v. Great Western Ry. Oo. (1937), 
J® Ry. & Can. Tr. Cae. 166 ; Great Western Ry. Co. t>. 
HiUler (Slough). Ltd. (1939), 27 Ry. & Can. Tr. das. 120 : 
O'Sullivan e. Great Western Ry. Co. (No. 2) (1938), 27 
By. & Can. Tr. Cas. 34. Reid. McNamara & Co. (1921), 
Ltd. v. London, Midland & Scottish & Great Western Ry. 
Cos. (1937), 26 Ry. & Can. Tr. Cas. 117 : Oxlade v. Groat 
Western Ry. Oo. (1938), 26 Ry. & Can. Tr. Caa. 234. 


1565. 


] — Until Dec. an A licensee 
in local carrying from his base 


had engi w 

. at Blackburn Sc a certain amount of long 
distance work to Eversham Sc Hull. Between 
Dec. Sc Mar. he possessed no vehicle, but made 
arrangements with other customers to under- 
take his work. In Mar. he acquired one 
vehicle 4s commenced to operate a regular 
service between Liverpool & Glasgow. His 
A licence having expired on Mar. 24, he 
applied for a fresh A licence on Apr. 6 : — 
Held : (a) appot. had not intended to abandon 
his business as haulage contractor in Dec., 
but (b) he was normally using his vehicle Sc 
intended normally to use his vehicle within 
districts Sc between places other than those 
within & between which he had previously 
stated he intended to use it, Sc therefore his 
application should, in the absence of evidenoe 


of need, be refused. — Hargreaves v . London, 
Midland Sc Scottish Ry. Oo. (1937), 26 
Ry. Sc Can. Tr. Cas* 56. 

Annotation : — Reid. Oxlade v. Great Western Ry. Oo. 
(1938), 26 Ry. & Can. Tr. Oae. 234. 


1566. 


-.] — For the first currency 


period hauliers were granted an A licence for 
twenty-three vehicles Sc sixteen trailers in 
possession Sc fourteen vehicles Sc fourteen 
trailers to be acquired. All these vehicles Sc 
trailers, both in possession Sc to be acquired, 
represented claimed tonnage. This licence 
ran from Oct. 1, 1934, to Sept. 30, 1936. Of 
the vehicles Sc trailers to be acquired, eight 
of each were specified in the licence by 
July 14, 1936, Sc the remaining six by 
Sept. 17, 1938. Until these vehicles were 
acquired the hauliers dealt with part of their 
traffic by hiring. 

At the end of the first currency period the 
hauliers applied for a licence in substitution 
for their expiring licence : — Held ; since the 
hauliers had discharged the burden of proof 
laid down in Four Amalgamated Railway 
Coe . & Bouts- Tillotson Transport , Ltd., they 
" should be granted a licence for the second 
* currency period. The fact that they resorted 
to hiring for some time instead of acquiring 
vehicles to which they were entitled as 
claimed tonnage was not an abnormality or 
overriding circumstances within the meaning 
of that decision, Sc for the purposes of the 
proof required under that decision the hired 
vehicles must, under the circumstances of this 
case, be regarded as their own vehicles. 

Quantum of maintenance tonnage to be 
allowed pursuant to sect. 6 (2) (d) of the Act, 
discussed. There can be no definite ruling 
as to what proportion maintenance vehicles 
should bear to the total fleet since the circum- 
stances of each case differ. A licensing 
authority is not justified in granting “ stand- 
by ” vehicles as opposed to maintenance 
vehicles. — McNamara Sc Oo. (1921), Ltd. v. 
London, Midland Sc Scottish Sc Great 
Western Ry. Cos. (1937), 26 Ry. Sc Cat*. Tr. 
Oas. 117. 


1567. 


.]—-A licensees applied for a 

new licence in continuation of their expiring 
licence. Their work was principally local 
haulage in London. Since 1934 they had 
been in a position to place contracts for the 
carriage of fruit from London to Newcastle. 
Until Jan. 1937, they had carried out this 
long-distance work by sub-contracting, 
although at intervals of a month or less they 
performed the work with their own vehicles. 
After Jan. 1937, they regularly employed four 
of their own vehicles on the London-New- 
castle route. In their original application 
the hauliers had described the districts 
within which they proposed to provide 
facilities as “ England ” Held the 
occasional use of vehicles on the London- 
Newcastle route could not amount to normal 
user ; the institution of a regular service on 
this route in Jan. 1937, constituted a material 
change in the circumstances relating to 
appets.' business ; therefore in the absence 
of evidence of need authorisation should not 
be granted in respect of the four vehicles. 

Stuart's Case apld. Sc expld. In order to 
discover whether there has been a material 
change in circumstances within the principles 
laid down in that oase it is necessary to i 
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tain in what districts or between what places 
the appct. was normally using his vehicles 
prior to Sc at the time of his previous applica- 
tion, & this question is to be ascertained upon 
the facts & not merely by the answer given 
to the question in the application form. 
Such answers have in the past been frequently 
made in wide terms Sc without regard to the 
facilities actually provided. — Barnett Joel, 
Ltd. v. London & North Eastern Ry. Co. 
(1937), 28 Ry. Sc Can. Tr. Cas. 136. 

Annotations : — Retd. Oxlade r. Great Western Ry. Co. (1938), 
26 Ry. Sc Can. Tr. Caa. 234 : Great Western Ry. Co. v. 
Hillier (Slough), Ltd. (1939), 27 Ry. & Can. Tr. Cas. 120. 

1568. .] — (1) Where there has been 

a material change in the circumstances 
relating to a carrier's business a new licence 
in substitution for an expiring licence will 
not be granted except upon proof of need. 

(2) In order to determine whether or not 
there has been such a change relating to the 
district of normal user, the district alleged 
in the original application Sc in the evidence 
in support thereof should be compared with 
the district in which the vehicles were in fact 
normally used during the currency period. 
If the only material Is the statement in the 
original application, Sc if there is doubt as to 
what the real intentions of appct. were, it 
would be reasonable also to inquire what 
were the districts in which the vehicles were 
normally used about the time of the original 
application. Apart from this what happened 
prior to the original application is irrelevant. 

(3) An application for a licence in substitu- 
tion for an existing licence in respect of a 
vehicle which was being sold together with a 
carrier's business was adjourned. The vehicle 
was then involved in an accident & taken off 
the road. The adjourned application was 
treated as an application for authority to use 
an additional vehicle in substitution for the 
damaged vehicle : — Held : it ought to have 
been considered in relation to the facts Sc 
circumstances which existed at the time the 
application was made. — O’Sullivan v. Great 
Western Ry. Co. (1937), 26 Ry. Sc Can. Tr. 
Cas. 155. 

Annotations : — Reid. Barnett Joel, Ltd. v. London Sc North 
Eastern Ry. Oo. (1937), 26 Ry. & Can. Tr. Caa. 136 ; 
Oxlade v. Great Western Ry. Co. (1938), 26 Ry. Sc Can. 
Tr. Cas. 234 ; O’Sullivan v. Great Western Ry. Co. (No. 2) 
(1938), 27 Ry. & Can. Tr. Caa. 34. 

1569. .] — Hauliers applied for A 

licences in continuation of their expiring 
licences. Their businesses consisted princi- 
pally in the carriage of imported fish from 
the Tyne Commission Quay at North Shields 
to Billingsgate Market, London. A railway 
co. as objectors gave evidence in support of 
their contention that tmasport facilities 
suitable for this traffic were in excess of 
requirements. Sir John Maxwell decided 
that in the absence of evidence by fish 
exporters — who were the persons responsible 
for routing the traffic — he could not find the 
objection proved: — Held : by the Appeal 
Tribunal, overruling Sir John Maxwell, the 
objectors’ contention had been proved, Sc 
the hauliers’ applications must be refused 
in ioto. — London Sc North Eastern Ry. 
Co. v. Blyth Transport Co., Ltd., London 
& North Eastern Ry. Co. v. B. k C. L. 
Transporters (1937), 26 Ry. Sc Can. Tr. 
Cas. 202. 

Annotation* : — Gonad. Alexander v. London, Midland Sc 
Scottish Sc London Sc North Eastern Ry. Oos. (1938), 


26 Ry. Sc Can. Tr. Cas. 260. Expld. Burgess, Ltd. v. 
London Sc North Eastern Ry. Co. & United Automobile 
Services, Ltd. (1939), 27 Ry. Sc Can. Tr. Cas. 142. 

1570. .] — (1) Cotton goods are dis- 

patched from Manchester to Southampton 
for shipment. A substantial proportion of 
the traffic is not ready for dispatch until after 
the collection for the last train of the day 
before the ship sails. It is, however, still 
possible for the traffio to catch the ship by 
road : — Held : in such circumstances the 
railway facilities are not suitable for that 
traffic. 

(2) Qu. ; whether a licensing authority 
should have any regard to the possibility 
of the vehicles proposed to be authorised 
being in excess of requirements in a case 
where the application is not for a licence for 
additional vehicles but for a licence to be 
substituted for an expiring licence. 

(3) Qu . : whether other aspects of the 
public interest should not be considered even 
if the vehicles proposed to be authorised are 
found to be in excess of requirements. 

(4) Qu. : whether it is in the public interest 
that a carrier by road should be compelled 
to cease business though there has been no 
change in the circumstances of that business 
since he was first licensed to carry it on. — 
London, Midland Sc Scottish Sc London 
Sc North Eastern Ry. Cos. v. Collier 
Daniels Transport, Ltd. (No. 2) (1938), 
26 Ry. Sc Can. Tr. Cas. 226. 

1571. .] — A haulier operating three 

vehicles under A licence applied for a new 
licence in continuation of her expiring licence. 
Prior to 1935 her business consisted in carry- 
ing tinplates from Swansea to the Midlands. 
In 1935 she commenced carrying brass goods 

i between Birmingham Sc Swansea for the I. 

| Co., for whom — with the exception of one 

small lot in 1932 — she had not previously 
carried. This new traffic amounted to 17 per 
cent, of her tonnage in 1936, to 82 per cent, 
in 1936, & to 87 per cent, in the first quarter of 
1937. Despite an adjournment for the pur- 
pose no evidence of need in respect of the 
new traffic was given : — Held: (1) although 
there had been no change of base or of the 
districts in which or places between which 
appct. carried, the carrying of a new class of 
goods for a new customer constituted a 
material change of business within the mean- 
in of Four Amalgamated Railway Cos. & 
Bouts-Tillotson Transport , Ltd. ; (2) in the 
normal course of business customers Sc classes 
of goods carried may fluctuate Sc change, Sc it 
would be unreasonable not to allow a margin 
of tonnage for normal fluctuation. 

Licence granted for two vehicles : one in 
respect of work still done for old customers, 

* one in respect of normal fluctuation Sc other 
considerations. — Oxlade v. Great Western 
Ry. Co. (1937), 26 Ry. Sc Can. Tr. Cas. 234. 

1572. Turrel v . Days’ Trans- 

port Sc Removal Service. Ltd., Child Sc 
Sons, Ltd., Orwell Transport, Nice Bros., 
London Sc North Eastern Ry. Co., No. 
1500, ante. 

1573. .J — (1) It is not necessarily a 

material change in the circumstances relating 
to one service of a carrier’s business that some 
of the vehicles are occasionally transferred to 
other services. 

(2) In considering a change of circumstances 
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in the caee of a business transferred from one 
carrier to another the material time for 
comparison is not the date of the transfer 
but the date of the original application. 

(3) Per Mr. Riches : “ Where parties con- 
tract on the footing of a licence being in 
force it is, in my opinion, incumbent on the 
purchaser to take all reasonable steps to 
satisfy himself that there has been no material 
change in the circumstances as to the normal 
user of the vehicle or vehicles specified since 
the original licence was granted/' 

(4) Though railway cos. may be able to 
carry the traffic their facilities may not be 
suitable for “ rush traffic n where urgent 
delivery on the site is required, as in the case 
of granite slabs for shop fronts. In such a 
case there may be a need for carriers by road. 

(6) Where it was proved that fish carried 
by road is delivered in a better condition 
than fish carried by rail i — Held : the railway 
services were not suitable, that there was 
a need for the road services, & the alternative 
railway service was not an overriding cir- 
cumstance justifying the refusal of the 
licence." 

(6) In coming to a decision on the question 
of suitability of transport services the fact 
thfct lower rates are charged by road than by 
rail should be taken into consideration if it is 
proved that the traffic would not pass at all 
but for the lower rates. 

(7) Where considerable difficulty is caused 
to the licensee by many vehicles being 
specified in separate licences the Appeal 
Tribunal may order them all to be specified 
in one licence, but regard will also be had to 
the point of view of the Licensing Authority 
as to specifying on different licences vehicles 
used on different services & to the duties to 
be performed in administering the Act. — 
Alexander (Charles) v. London, Midland 
Sc Scottish Sc London Sc North Eastern 
By. Cos., London, Midland Sc Scottish & 
London Sc North Eastern By. Cos. v. 
Alexander (Charles) (1938), 20 By. Sc 
Can. Tr. Cas. 200. 

Annotation : — Expld Burgess. Ltd. v. London & North 
Eastern Ry. Oo. & United Automobile Services. Ltd. 
(1939), 37 Ry. & Can. Tr. Oos. 142. 


1574 , .] — A haulier whose applica- 

tion for an A licence in continuation of his 
expiring licence had been refused by the 
licensing authority successfully appealed to 
the Appeal Tribunal. While his appeal was 
pending he lost two customers owing to the 
uncertainty of his business future. On an 
appeal from a subsequent application : — 
Held : in the circumstances neither the loss 
of the two customers nor the gain of new 
traffic of similar classes to those hitherto 
carried amounted to a material change in the 
nature of the haulier's business. 

Quantum of tonnage to be authorised 
calculated on basis of gross receipts ; slight 
excess tonnage granted where adherence to 
strict result of calculation would produce 
hardship. — Wyatt v, Bartrtjm: (1938), 27 
By. Sc Can. Tr. Oas. 85. 

1575. .} — Hauliers had been 

inter alia carrying cattle food from London 
to P. for four years. In 1934, 1936 .Sc 1930 
they had been granted a B licence in respect 
of seven vehicles. In 1937 they again 
applied for a licence in continuation of their 


expiring licence, Sc now for the first time a 
railway co. opposed the grant on the ground 
that railway facilities were suitable for the 
above traffic. 

Sir Henry Piggott (who on a previous 
application for a variation had said : “ I am 
hot by any means satisfied that it is in the 
public interest that haulage by road of 
agricultural requisites ... to destinations 
as far afield as P. should be developed ”) 
decided to prevent any further substantial 
development of this traffic by permitting 
only three of the seven vehicles to be used 
therefor. 

On appeal by objectors: — Held: (1) 
objectors* failure to raise the question on 
prior occasions did not affect the licensing 
authority’s duty to take the objection into 
aocount ; there could be no vested interest 
in a licence (sect. 20 of the Act), Sc the security 
of licensees had been determined by Parlia- 
ment in sect. 2 of the Road Traffic Act, 1937, 
Sc the Goods Vehicles (Duration of Carriers' 
Licences) Provisional Regulations, 1938 ; 

• (2) loss of an important customer who was 
/ dissatisfied with the rates charged was not a 
» “ material change " in the circumstances 
relating to the carriers’ business within the 
meaning of Four Amalgamated Railways 
Bouts-TiUotson Transport, Ltd ., No. 1497 ; 
(3) if the licensing authority's decision 
amounted (as the Tribunal thought it did) 
to a finding that the railway facilities were 
suitable, the carriage of the traffic in question 
ought not to have been authorised ; in any 
event the Appeal Tribunal found that the 
railway co. had proved “ overriding circum- 
stances " in that their facilities were suitable 
& that such facilities were, or would be, in 
excess of requirements. 

Appeal allowed. — Southern By. Co. v. 
Urquhart Sc Son, Ltd. (1938), 27 Ry. Sc 
Can. Tr. Cas. 72. 

Annotation : — Reid. Great Western Ry. Co. v. Hilller 
(Slough), Ltd. (1939), 27 Ry. & Can. Tr. Cas. 120. 

1576. To whom granted — Liquidator.]-— A 

haulage co. holding two A licences went into 
liquidation. The liquidator applied for A 
licences in respect of the vehicles specified 
in the co.’s licence. Mr. Henderson granted 
the application, but only in respect of such 
vehicles as were in use at the date of liquida- 
tion Sc he expressed the licences to expire 
on the dates on which the co.’s licences would 
have expired : — Held : ' this was a proper 
course. There is no reason why a liquidator 
should not be granted a licence. Under 
sect. 3 (2) of the Aot licences may be granted 
for less than the full currency period for 
“ special reasons,” Sc the appointment of a 
liquidator was a special reason. Insolvency 
does not by itself show that goods had been 
carried at uneconomic rates* The objectors 
had not proved that facilities would be in 
excess of requirements : their facilities 
differed materially from those of the co. 

The 41 carriers quartern ” system in Soot- 
. land commented upon.— ArrckreoN v. Dow- 
li ( 1930), 25 By. Sc Can. Tr. Cas. 9. 

AnnotdHem* : — Reid. J. ft E. Transport. Ltd. v. London, 
Midland Sc Scottish Ry. Oo. (1937)/ SS Ry. St Con* Tr. 
Oas. 183 : London, Midland Sc Scottish Ry. Go. t». Young's 
Express bellvorles (1937)738 Ry. Sc Can* Tr. Oas. 309. 

1577. — - Hiring allowance — When justified*] — 
A haulier agpli$d.for a new A fioence in con- 
tinuation of her existing A Ikence & in respect 
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of the same tonnage, via. : four vehioles in 
possession 8a one vehicle to be hired. During 
a fourteen weeks period the hiring allowance 
had been utilised three times when a vehicle 
was under repair 8a three times for work 
which could not be undertaken by the other 
four vehioles. The application was granted, 
& the objectors appealed against that part 
of the decision which authorised the hiring 
allowance : — Held : this was a case of the 
type in which the need for an additional 
vehicle should be dealt with by an application 
for temporary replacement under article 15 
of the Goods Vehicles (Licences 8a Prohibi- 
tions) Regulations, 1936. 

Urgent applications under this article are 
dealt with very rapidly by licensing 
authorities. — Southern By. Co. v . Wilkin- 
son (1937), 25 Ry. & Can. Tr. Cas. 245. 

1578. To what vehicles applicable.] — 

(1) Two railway cos. applied for the variation 
of a number of their A licences in respect of 
different bases by the addition of further 
vehioles. The majority of the applications 
were for vehicles to be used for the collection 
& delivery of rail-borne traffic ; in some in- 
stances the ground of the application was that 
such traffic had increased, & in others it was 
that the vehicles were to be used in sub- 
stitution for horse-drawn vehicles. The 
applications were granted. The objectors 
(applts.) contended, inter alia), that such 
vehicles should have been authorised under 
B licence : — Held : it was proper in such a 
case to authorise collection & delivery 
vehioles under A licence, 8a not under B 
licence subject to conditions restrictive as to 
radius, since it was necessary for the efficient 
working of a large transport organisation that 
vehioles could in an emergency be used from 
a base other than their normal base. If the 
right to unrestricted user under A licence 
were abused, the licensing authority could 
refuse a subsequent application. 

(2 ) The ratio in which motor vehicles should 
be authorised in substitution for horse-drawn 
collection & delivery vehicles cannot be fixed 
8a depends entirely upon the facts of each case. 

(3) By reason of sects. 11 (2) & 15 of the 
Act objectors who are B licensees have no 
right of appeal against a decision to grant 
an A licence. Sanderson* a Case explained & 
followed. — W atts v, London & North 
Eastern 8a London, Midland 8a Scottish 
Ry. Cos. (1937), 25 Ry. & Can. Tr. Cas. 187. 

Annotations : — As to (1) Difftd. Box (Edward) Sc Co. v. 
London, Midland Sc Scottish Ry. Co. (1939), 27 Ry. & 
Can. Tr. Cas. 154. Generally, Reid. Brown v. London, 
Midland & Scottish Ry. Co. (1089), 27 Ry. Sc Can. Tr. 
Cas. 127. 

1579. M B° licence — When granted.] — A trader 
who carries his own goods long distances to 
deliver to his customers, 8a on the return 
journey carries goods for his customers for 
reward, competes with carriers who only 
carry for reward, & it is not desirable in the 
interests of transport that he should do so. — 
Oox v . Grbat Western Ry. Co. (1935), 22 
Ry. 8a Can. Tr. Cas. 161. 

1580. .] — Held : (1) a B licence should 

not be granted to an appct. who failed to 
prove a need for further transport facilities 
in hie district ; (2) the principles laid down 
in Enston’s Case do not apply to all applica- 
tions for B licences any more than they apply 
to all applications for A licences* — T hornley 


8s Son v. London, Midland 8a Scottish Ry. 
CO. (1935), 22 Ry. 8a Can. Tr. Cas. 249. 

. 1 — (1) A manufacturing co. using 

a fleet of vehicles to deliver their products 
made a practice of carrying goods for hire or 
reward on return journeys. They applied for 
a B licence to enable them to continue to do 
so : — Held : the carrying of return loads for 
hire or reward is not generally in the public 
interest provided that alternative transport 
is available. On such an application, there- 
fore, a licensing authority has to consider 
whether a case for exceptional treatment is 
made out, 8a whether alternative transport 
is available. Letters from customers assert- 
ing a preference for road over rail transport 
do not assist such a case, 8a the existence of 
alternative road transport may be inferred 
from them. Here no case for exceptional 
treatment was shown, 8a the existence of 
alternative transport for the return loads was 
proved : the application was rightly dismissed. 

Obiter, on an application for a B licence it 
may be material for the licensing authority to 
consider whether alternative transport is 
available for the carriage of appct.’s own 
goods. 

(2) The licensing authority, in reaching his 
decision, had made use of knowledge of 
transport conditions acquired generally in 
the course of his duties : — Held : he was 
entitled so to do, but if during a public 
inquiry a licensing authority contemplates 
using knowledge of specific matters he should 
give the parties an opportunity of dealing 
with them. — Barratt 8a Oo., Ltd. v. Lon- 
don, Midland 8a Scottish, London 8a 
North Eastern 8a Great Western Ry. 
Cos. (1936), 24 Ry. 8a Can. Tr. Oas. 127. 
Annotations : — As to (1) Gonsd. London 8c North Eastern Sc 
London, Midland & Scottish Ry. Oos. v. ShovlUe (1936), 
25 Ry. & Can. Tr. Oas. 45. Apia. London Sc North Eastom 
& London, Midland Sc Scottish Ry. Oos. v. Smalley (1930), 
25 Ry. Sc Can. Tr. Oas. 118 : London, Midland Sc Scottish 
Ry. Co. v. Mitchell Sc Broadbent (1986), 25 Ry. & Oan. Tr. 
Oas. 78. Consd. London & North Eastern & London, 
Midland & Scottish Ry. Cos. v. Smalley (1937), 25 Ry. & 
Oan. Tr. Oas. 348. Retd. Four Amalgamated Ry. Cos. «. 
Bouts-TiUotson Transport, Ltd. (1037), 26 Ry. Sc Oan. Tr. 
Oas. 158 ; London, Midland Sc Scottish Ry. Oo. v. Holden 
(1936); 24 Ry. Sc Oan. Tr. Oas. 178. 

1582. .] — Held ; the whole of the pro- 

visions of sect. 7 (3), apply only to applica- 
tions for licences for the first currency period. 
On applications for licences for the second or 
subsequent currency periods the discretion to 
grant or refuse the licence is that given by 
sect. 6 of the Act. 

An appct. proved that there was a need for 
his car to be used on a private estate where 
no licence was required to use a car for 
carriage of goods for hire or reward, 8a that 
there was a possibility that there might 
* be a need for the car to be used on public 
roads where a licence would be required : — 
Held : no case for a licence had been made out. 

Obiter , if the public are admitted to a private 
estate the roads on that estate are roads within 
Road 8a Rail Traffic Act, 1933 (c. 53).— 
London, Midland 8a Scottish Ry. Co. v. 
Holden (1936), 24 Ry. & Oan. Tr. Cas. 178. 

1588. .] — (1) A haulier applied for the 

renewal of his B licence permitting him 
( inter alia) to carry strawboards for a certain 
co. A ry. co. objector gave general evidence 
as to ry. facilities 8a argued that these facilities 
were suitable 8a that therefore the applica- 
tion have been dismissed $ — Held : 
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in this case whether or not the ry. facilities 
were suitable depended upon whether or 
not the strawboards had frequently to be 
carried for urgent delivery. The evidence as 
to this was unsatisfactory ; case remitted 
for further inquiry. 

The fact that objectors have in the past 
carried large quantities of certain goods does 
not prove that their facilities are suitable ; 
it is a factor to be taken into consideration, 
but is not conclusive. 

It had been stated as one ground for 
granting the application the fact that con- 
veyance of strawboards by rail would 
involve a 50 per cent, increase in transport 
charges ; he described the rail charge as ‘‘ on 
the high side ” : — Held : this finding was not 
justified by the evidence ; the rail rate had 
been authorised by the By. Rates Tribunal 
Sc was not on the high side. 

(2) Evidence tendered by objectors should 
be as particularised as that given by appcts. — 
London, Midland Sc Scottish By. Co. v. 
Inqleby (1036), 24 By. Sc Can. Tr. Cas. 204. 


1584 , < — -.] — A coal merchant who hawked 

coal from his motor vehicle during the winter 
months applied for a B licence : — Held : a 
coal merchant who is unable to discharge the 
ordinary burden of proof should nevertheless 
be granted a B licence if : (a) his business is 
geiiuine ; (6) he requires the vehicle for 

carrying goods in connection vith his own 
business Sc these goods cannot satisfactorily 
be carried otherwise ; (c) taking the year as 
a whole the vehicle cannot be economically 
operated unless used during the off season 
for hire or reward ; Sc provided a special 
condition be attached preventing him carry- 
ing for hire save during the off season Sc 
preventing wasteful competition. 

This principle only applies to genuine coal 
merchants' businesses, Sc it does not neces- 
sarily apply to other seasonal businesses. — 
Southern By. Oo. v. Lambert (1036), 25 
Ry. Sc Can. Tr. Cas. 24. 


Annotations : — Reid. Four , 


Ry. Cos. v. Bouts- 
\ & Can. Tr. Gas. 


TUlotaon Transport, Ltd. (193?). 25 Ry. 

158 : Marria v. London, Midland & Scottish 8c London Sc 
North Eastern Ry. Cos. (1837), 25 Ry. & Can. Tr. Cas. 248. 


1585. _ .] — Furniture dealers applied for 

a *B licence to enable them to carry out 
removals. They did business on the “ easy 
payment ” system. Sc proposed to apply this 
system to removals : — Held : they must 
raise a primd facie case within the terms of 
Fnston'e Case; their proposed method of 
collecting charges was not a matter which 
the licensing authority should take into con- 
sideration. — Bradshaws Stores, Ltd. v. 
Walker Sc London, Midland Sc Scottish 
By. Co. (1036), 25 Ry. & Can. Tr. Cas. 42. 


1586. — .] — A wholesale fruit merchant 

used motor vehicles to convey fruit from 
London to Nottingham Sc Ilkeston. He 
applied for a B licence to enable him to 
continue his practice of carrying for hire or 
reward on the return journeys to London : — 
Held: he was not entitled to a licence if 
there were already in existence suitable 
transport facilities for the conveyance of 
(a) his goods, Sc {b) those of his customers. 

The evidence showed that railway facilities 
were suitable for the conveyance of appct.’s 
goods to Nottingham but not to Ilkeston. 
The Tribunal refused to assume in the absence 


of evidence that suitable facilities to Ilkeston 
were provided by A licence-holders. There 
was also insufficient evidence as to facilities 
available for conveyance of the customers' 
goods ; case therefore remitted to the licens- 
ing authority for further inquiry. 

Barr alt's Case followed ; decision of Mr. 
Gleeson Robinson therein approved, save that 
the Tribunal doubted whether a licensing 
authority was entitled to take into considera- 
tion the fact that a B licensee would obtain 
an advantage over his competitors not 
similarly licensed. — London Sc North 
Eastern Sc London, Midland Sc Scottish 
By. Cos. v. Sma l l e y (1036), 25 By, Sc Gan. 
Tr. Cas. 118. 

1587. Sect. 6 (2) ( e ) of the Act 

requires the licensing authority to have 
regard to the extent to which the vehicles 
to be authorised will be in substitution for 
horse-drawn vehicles previously used by the 
appet. for the purposes of his business as a 
carrier. 

Besp. co-operative society applied for a 
’ B licence for one vehicle to enable them to 
* effect furniture removals for their members. 

/ They had hitherto done this work locally 
by their own horse-drawn vans, for which 
they had hired horses from S. Mr. Nicholson 
granted the application subject to a radius 
of twenty-five miles. On appeal it was said 
that S. had now himself "obtained a licence 
on the ground of substitution of motor for 
horse-drawn vehicles, Sc that if this decision 
were supported there would have been a 
dual grant : — Held : where a van belonging to 
one person had been drawn by a horse 
belonging to another, the fact that the owner 
of the horse has already successfully invoked 
sect. 6 (2) (e) does not preclude the owner of 
the van from relying on it as well. 

Grant upheld, subject to a reduction of 
radius to fifteen miles. — Bred Sc Sons v. 
Bristol Co-operative Society, Ltd. (1037), 
25 By. Sc Can. Tr. Cas. 241. 

1588. .] — The owner of a furniture 

depository Sc a furniture removal business 
had been authorised under B licence to carry 
furniture Sc household effects within a 100- 
mile radius. He applied for a new licence 
in continuation of his expiring licence - Sc 
asked that the restrictive radius be re- 
moved : — Held: (1) in the absence of evi- 
dence to the contrary -it must be assumed 
that removals beyond the 100-mile radius 
had been satisfactorily effected by other 
carriers Sc therefore that the lifting of the 
restriction would create an excess of suitable 
facilities ; but (2) it is reasonable that the 
owner of a depository who is also a furniture 
remover should be permitted to carry with- 
out radius restriction furniture Sc household 
effects stored in bis depository. — B ro^n v. 
London Sc North Eastern By. Co. (1937), 
25 By. Sc Can. Tr. Cas. 265. 

1589. .] — (l) It is not by itself a ground 

for refusing a B licence that appet/s own 
goods could be quite satisfactorily carried by 
existing transport Sc that there is no other 
valid Sc sufficient reason why he should carry 
them himself. But where there already 
exist suitable transport facilities for the 
carriage of the goods which appet. proposes 
to carry for reward the lk**™™* !** 

refused. 
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(2) In the absence of any explanation from 
the traders concerned it is not right to draw 
the inference that rail transport is unsuit- 
able from the fact that many consignees 
order their goods forward by road. 

(3) Where there is a finding that there are 
no A licensees in a certain area who are not 
fully employed, & this finding is based on 
knowledge acquired in the exercise of the 
duties of a licensing authority, the Appeal 
Tribunal have no alternative but to accept 
it. — London A North Eastern & London, 
Midland & Scottish By. Cos. v. S malle y 
(1937), 25 By. & Can. Tr. Oas. 348. 

1590. .] — A haulier held a B licence 

with conditions entitling him to carry for hire 
or reward within a thirty-mile radius & to 
carry for certain named persons without 
restriction. His vehicles were used ex- 
clusively for hire or reward. He applied for 
permission to carry for any customer without 
restriction. It appeared that he carried for 
the named persons from the provisions to 
London & wished to carry return loads : — 
Held: (1) appct. could not be treated as a 

S ublic carrier & the application should, in 
tie absence of evidence of need, be refused ; 
(2) the application fell within sect. 11 (3) of 
the Act & the licensing authority was under 
a duty to hear objections, & objectors accord- 
ingly had a right of appeal. — Great Western 
& London, Midland & Scottish By. Cos. v. 
Fletcher (1938), 26 By. & Can. Tr. Oas. 
221 . 

1591. Additional vehicles— When granted.]— 

Wharfingers applied for a variation of their 
B licence by the addition of five vehicles 
that they might themselves do work hitherto 
done for them by sub-contractors. They 
complained of an increasing difficulty in 
hiring vehicles from such sub-contractors : — 
Held : by Mr. Gleeson Bobinson, in the case 
of applications by wharfingers, forwarding 
agents & clearing houses who had hitherto 
done all or part of their haulage work by 
sub-contractors, & in the absence of special 
circumstances, a licensing authority should 
safeguard the transport industry generally 
by refusing to authorise vehicles for the 
purpose of doing such work as was hitherto 
done by sub-contractors. He refused the 
application. On appeal, the Appeal Tribunal 
were disposed to agree, obiter, with Mr. 
Gleeson Bobinson as far as concerned for- 
warding agents, clearing houses, A some 
wharfingers. In the case of these appcts., 
however, they found special circumstances 
to exist, & held appcts. road facilities were 
to be regarded as collection & delivery services 
ancillary to trunk routes by sea, & since an 
increasing difficulty in hiring had been 
proved, the extra vehicles should be 
authorised . — Re Lovell (Shaw) & Sons, 
' Ltd. (1937), 25 By. & Can. Tr. Cas. 250. 

1592. Application for— What must be stated.] 

— Great Western By. Co. v. West Mid- 
land Traffic Area Licensing Authority, 
No. 1593, poet. 

1593. Jurisdiction of licensing authority.] — 

(1) An appct. for a B licence in respect of a 
motor vehicle in describing the area which he 
intends to serve is only bound to state the 
district within which or the places between 
which he intends normally to use the vehicle. 
(2) In granting such a licence the licensing 


authority may, if he thinks fit, under sect. $ 
(3) (a), attach to the licence a condition that 
it shall be used only in a specified district or 
between specified places ; or he may grant the 


licence without imposing any restriction. 

(3) When a rule nisi for a writ of certiorari 
has been made absolute by the K. B. Div. 
& an appeal to the Ct. of Appeal from the 
order absolute has been allowed. Qu. : 
whether it is necessary to sue out writs of 
supersedeas & procedendo to avoid the writ. — 
Great Western By, Co. v. West Midland 
Traffic Area Licensing Authority, [1936] 
A. C. 128 ; 105 L. J. K. B. 37 ; 62 T. L. B. 
44; 79 Sol. Jo. 941 ; 24 By. & Can. Tr. Cas. 
1 ; sub nom . B. v. West Midland Traffic 
Area Licensing Authority, Ex p. Great 
Western By. Co., 154 L. T. 39, H. L. 

Annotations : — As to (1) Apld. Modem Haulage Services, Ltd. 
v. Loudon, Midland & Scottish As London & North Eastern 
Ry. Cos., Southern By. Co. v. Coleman, London, Midland 
& Scottish & London & North Eastern Ry. Cos. v. Stuart 
(1937), 25 Ry. & Can. Tr. Cas. 272. Retd. Chairman v. 
Southern Ry. Co. (1934), 22 Ry. & Can. Tr. Cas. 116; 
Great Western Ry. Co. v. Hillier (Slough), Ltd. (1939), 
27 Ry. & Can. Tr. Cas. 120. 

1694. Licensing authority using knowledge 

gained In course of duty — Duty to give notloe 
to parties.]— Barratt & Co., Ltd. v. London, 
Midland & Scottish, London & North 
Eastern & Great Western By. Cos., 
No. 1581, ante. 

1505. Conditions— Consideration of public 

Interest.] — (1) Leave to call new evidence on 
. appeal was refused to an applt., who as 
appct. had been given every opportunity to 
present his case to the oomr. & had not asked 
for an adjournment. 

(2) In attaching conditions to a B licence 
granted under sect. 7 (3), which provides that 
no condition shall be attached which would 
co ns titute a substantial interference with the 
business for which the vehicles were used 
during the basio year, a comr. may also take 
into account the public interest. The busi- 
ness may include the business of a carrier.— 
Plenty v. Great Western By. Co. (1934), 
22 By. & Can. Tr. Cas. 82. 

1596. — Auctioneer’s licence.] — The Appeal 

Trib una l imposed a condition on an auction- 
eer’s B licence limiting him to the carriage of 
furniture for hire or reward to or from his 
auction rooms & within a certain area. — New- 
bury & District Motor Services v . Perry 
(1935), 23 By. & Can. Tr. Cas. 1. 

15 97. Duty to attach.}— When granting 

a B licence a licensing authority in the proper 
exercise of his discretion under sect. 8 (3) 
of the Act should attach reasonable con- 
ditions having regard to the evidence. 

An appct. carried for hire or reward within 
4 twenty-five miles of his base. The licensing 
authority granted a B licence without special 
conditions ; — Held : he should have attached 
conditions in accordance with the evidence. 
Case remitted for reconsideration.— London, 

Midland & Scottish Ry. Co. v. Brbbzb 
(1930), 24 Ry. & Can. Tr. Cas. 290. 

Annotation BsUL Sutcliffe, Ltd. «. London. MJdtend & 
Scottish Ry. Oo. (1986), 26 Ry. ft Can. Tr. Co*. 213. 

1598. .] — A newcomer applied for a B 

licence. It was granted subject to a con- 
dition lim iting the use of his vehicle to a 
25-mile radius from its base. Hauliers with 
bases twelve A fifteen miles respectively from 
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the newcomer’s base objected, & appealed : — 
HM; on the evidence, the newcomer had 
made out a primd facie case, but that it had 
been pro tamo rebutted by the two objectors, 
so far as their bases were concerned ; con- 
dition amended to prevent the newcomer 
carrying for persons other than those residing 
within four miles of his base. An offer made 
at a public inquiry by an objector, to station 
a vehicle at an appct.’s base, should not be 
taken into consideration. 

Value of maps as evidence, commented 
upon. — P ooook v. Washy (193d), 24 By. 

Sc Can, Tr. Css. 316. 

1599 . _ — — .] — Qu. : whether a licensing 
authority has jurisdiction to grant a B licence 
subject to special condition empowering the 
licensee to carry for a firm who are them- 
selves holders of an A licence. — London & 
North Eastern By. Co. v. Turnbull & 
Sons (Lbbds), Ltd. (1037), 25 By. A Can. 

Tr. Oas. 239. 

1600# Grant quashed by Divisional Court — 

Issue of writ of supersedeas Sc procedendo by 
Court of Appe&L ]-— Great Western By. Co. 
v. West midland Traffic Abba Licensing 
Authority, No. 1593, ante . 

1601. Return loads.] — Traders had carried 

return loads within radii of sixty-five, forty 
Sc twenty miles under B licence, claimed 
tonnage. They now applied for a fresh B 
licence subject to the same' conditions in 
continuation of the first licence. Objectors 

g ave evidence of their facilities : — Held : 

y Mr. Famdale, in cases where appots. had 
been carrying return loads since at least the 
. commencement of the basic year, they should 
be permitted to continue so to do unless 
objectors proved beyond doubt that alterna- 
tive transport facilities were commercially 
suitable as well as physically sufficient. 

In the absence of evidence by objectors 
that they could deliver goods in the district 
in question early the morning next after 
dispatch, Sc that suoh delivery met the needs 
of consignees, Mr. Farndale found, Sc the 
Appeal Tribunal agreed, that objectors had 
not proved their facilities to be commercially 
suitable. — London, Midland Sc Scottish 
By. Oo. v. Mitchell Sc Broadbent (1936), 

25 By. Sc Can. Tr. Oas. 73. 

1602* Radius.] — Appcts. applied for a B 

licence in substitution for their existing 
B licence under which they were permitted 
to carry for hire or reward within a 70-mile 
r&ditls. They had been carrying daily return 
loads from points 35 to 65 miles from their 
base s — Held : since the return loads were 
not carried for 44 long distances ” Sc since they 
formed a regular service, the decision in 
BarraWe Case did not apply. 

Sir William Hart granted the application 
subject to new radii of 15 Sc 35 miles. He 
considered these to be radii within which a B 
licensee, might reasonably be expected to 
operate.! — Held : by the Appeal Tribunal, 
in fixing a radius regard should be had to the 
evidence of past work Sc future need ; Sir 
William's decision must be reversed — 
Sutcliffe (Edward), Ltd. v. London, Mid- 
land Sc Scottish By. Co. (1936), 25 By. to 
Can. Tr. Oas. 213, 

1603. — — Uoenoe In continuation — Grounds for 
refusal.} — Where B licensees persistently Sc de- 
liberately carried goods for Sire or reward in 
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breach of the conditions of their licence ; — 
HM : by Sir Haviland Hiley, Sc affirmed by 
the Appeal Tribunal, it would not be in the 
interests of the public, including those 
engaged in the business of carriers of goods, 
that they should continue to be holders of a 
B licence. 

Licence in continuation of existing licence 
refused on ground of appots.’ previous conduct 
in the capacity of carriers of goods. — 
Harrison St Harrison v. London Sc North 
Eastern By. Oo. (1938), 27 By. Sc Can. Tr. 
Gas* 66. 

1604, “C” licence — Condition prohibiting carriage 
for reward— -Vehicle owned by mutual benefit 
societies.] — An incorporated society, whose 
members consisted exclusively of persons 
employed at a colliery, had as its object the 
business of delivering to its members coal 
supplied to them from the colliery by the 
colliery co. For the purposes of its business 
the society owned a motor goods vehicle in 
respect of which it held "ftu licence ” under 
the above sub-sect. The society used the 
• vehicle for making a delivery of coal at the 
. * house of one of its members, the charge for 
* the delivery being deducted from the wage 
of the member payable by the colliery co. & 
subsequently paid by that co. to the society. 
On an information against the society for 
having failed to comply with the condition, 
to which the licence was subject under the 
above sub-sect., by using the vehicle for the 
carriage of goods for hire or reward : — Held : 
as the society was incorporated, it was a legal 
entity separate Sc distinct from its individual 
members ; Sc consequently in using the 
vehicle for the carriage of coal to one of the 
members at a charge, it used the vehicle for 
44 the carriage of goods for hire or reward ” 
within the Boad & Bail Traffic Act, 1933 
(o. 53), s. 2 (4), Sc was guilty of the offence 
with which it was charged. 

In another case in which the material 
circumstances were in all respects similar to 
those above mentioned, except that the 
society which carried on the business Sc 
owned the vehicle Sc against which the 
information was laid, wets an unincorporated 
society : — Held : as the society was unin- 
corporated, it had no separate existence 
apart from its individual members who were 
themselves the owners of the vehicle Sc the 
recipients of the payments made for the use 
of it ; Sc consequently when the vehicle was 
used for the carriage of coal to the member 
it was not used for 44 the carriage of goods 
for hire or reward ” within the sub-sect.. Sc 
the society was not guilty of the offence 
charged against it. — Wurzel v. Houghton 
Main Home Delivery Service, Ltd., 
Wurzel v. Atkinson, [1937] 1 K. B. 380 ; 
[1936] 3 All E. B. 311 ; 106 L. J. K. B. 197 ; 
156 L. T. 575 ; 100 J. P. 508 5 53 T. L. B. 
81 ; 80 Sol. Jo. 895 ; 84 L. 0. B. 587 ? 25, 
By, Sc Can. Tr. Oas. 59, D. C. 

1605, Breach of condition.] — Beeps., as holders 

of a private 44 C ” carrier’s licence, were 
charged with having failed to oomply with a 
condition attached to the licence, namely, 
that 44 the holder of this licence is entitled 
to use the authorised vehicles for the carriage 
of goods for or in connection with any trade 
or business carried on by him, but no vehicle 
which is for the time being an authorised 
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vehicle shall be used for the carriage of goods 
for hire or reward/' contrary to Hoad & 
Bail Traffic Act, 1938, 0 . 9 (1). The vehicles 
in question were used for the removal A 
disposal of the whole of the surplus excava- 
tions from the site of a new railway station, 
for the sum of Is, 10d. per cubic yard of 
excavation, A it was alleged that the con- 
sideration paid, or some part of it, was paid 
for the carnage of the rubbish. The justices 
dismissed the charge, holding that the pro- 
perty in the rubbish passed to the respondents 
the moment it was loaded on to the vehicle, 
A that it could not be said that a person had 
carried his own goods for hire or reward : — 
Held: (1) a large part of the payment 
recovered by reaps, was paid for the carriage 
of the rubbish, from the premises of the railway, 
A the offence charged was proved ; (2) this 
was not a case of r ‘ delivery or collection by 
a person of goods sold, used or let on hire or hire 
purchase in the course of a trade or business 
carried on by him ” within sect. 1 (6) (a) of 
the Act of 1933. — Spittle v. Thames Grit & 
Aggregates, Ltd., [1937] 4 All S. E. 101 ; 
107 L. J. K. B. 200 ; 158 L. T. 374 ; 101 J. P. 
557 ; 81 Sol. Jo. 902 ; 35 L. G. R. 627 ; 31 Cox, 
C. C. 6 ; 26 By. & Can. Tr. Cas. 109, D. 0. 

1606. When necessary.] — A van was adapted 

for the carriage of passengers ; it was used 
for the transport of samples to the owner’s 
place of business, in order that they might 
be taken thence to be shown to customers : — 
Held : if the vehicle was a goods vehicle, 
whioh, in the opinion of the ct., it was not, 
yet it was a motor vehicle constructed solely 
for the carriage of not more than seven 
passengers (exclusive of the driver) & their 
effects & not adapted % for the carriage of 
goods, & it was being used by a commercial 
traveller for the purpose of soliciting orders, 
both within the meaning of the Road & Rail 
Traffic Act (Exemption) (Amendment) Pro- 
visional Regulations, 1930. — Tait v. Odhams 
Press, Ltd. (1937), 20 Ry. & Can. Tr. Cas. 80. 

1606a. Motor horse-box — Whether used in 

course of trade or business.] — Nugent v. 
Phillips, [1939] 4 All E. R. 67, D. C. 

1607. Variation — What amounts to.]— Be Coles’ 
Appeal, No. 1686, post. 

1608. Application to Include tonnage used 

before Apr. 1, 1984.] — (1) The right of an 
appot. to claimed tonnage under sect. 7 (3) 
of the Act Is exhausted when he is granted a 
licence for the first currency period. If, 
therefore, he did not apply before Apr. 1, 
1934, for all that he might have applied for 
he has no right thereafter to have his licence 
varied so as to include the difference between 
the tonnage he did apply for A that which 
he might have applied for. 

(2) A trailer is not a specified vehicle within 
sect. 10 (2). Consequently, the holder of a 
licence for a motor vehicle A a trailer has no 
right to have a second motor vehicle sub- 
stituted for the trailer. 

The principles with regard to hiring laid, 
down in L. M. <fc 8. & Sam , No. 1619, ante, 
apply as well to the variation of a licence 
as to the grant of a new licence. — Ranqail v. 
London, Midland A Scottish By. Co. 
(1935), 22 By. A Can. Tr. Cas. 163. 

1609. Application to include vehicles formerly 


hired.] — R andall v. London, Midland A 
Scottish Ry. Co., No. 1608, ante. 

1610. Specified vehicle — Trailer.] — Randall 

v. London, Midland A Scottish Ry. Co., 
No. 1608, ante. 

1611. Application before licence granted.] — 

A carrier applied for a licence. Before his 
application oould be heard he applied for a 
variation of the licence whioh he hoped 
would be granted. On hearing of the 
original application Mr. Chamberlain re- 
fused to entertain the application for the 
variation because it had not been published, 
A he granted the original application in part 
only. On the application for a variation 
coming before Sir william Hart he refused to 
authorise additional vehicles because the 
evidence in support of the application for a 
variation was the same as the evidence on 
the original application, but he did authorise 
heavier vehicles. On the matter coming 
before the Appeal Tribunal they approved 
of what had been done both by Mr. Chamber- 
lain A by Sir William Hart. — Barlow v. 
London A North Eastern A London, 
Midland A Scottish Ry. Co. (1935), 24 
Ry. A Can. Tr. Cas. 52. 

1612. Purohase of haulier's business — Applica- 

tion of 1983 Act, s. 11.] — A haulier using ten 
vehicles under an A licence contracted to 
purchase the business of another haulier, 
operating five vehicles under an A licence, 

‘ The first haulier applied to vary his licence 
by the inclusion of the additional five 
vehicles : — Held : the case did not fall within 
sect. 11 (3) (b) of the Act. Para. (6) of sub- 
sect. (3) applies only to applications for 
licences, A not to applications for variations 
of licences. 

A haulier purchasing another haulier’s 
business A applying to vary his own A licence 
by the inclusion of the purchased vehicles 
must prove (1) that the vendor had a business 
as a public carrier ; (2) that the vendor’s 
customers are ready A willing to give their 
work to the purchaser ; (3) that this work 
should be done under an A licence ; (4) that 
to do this work it is reasonably necessary for 
the purchaser to use the vendor’s vehicles 
in addition to his own vehicles. In this case 
the fourth point had not been proved A the 
variation was refused. — Boston Haulage 
Co., Ltd. v. Sanderson A London A North 
Eastern Ry. Co. (1936), 24 Ry. A Can. Tr. 
Cas. 107. 

Annotations : — Apid. London A North Eastern 
Butler Sc Marshall (1936). 24 Ry. Sc Can, Tr 
Oonad. Wasey v. Borwiok (1937), 2o Ry.3C Can. T 
O'Sullivan «. Great Western Ry. Oo. (1937), 26 Ry. Sc 
Can. Tr. Cas. 155. Arid. Ball (Leicester). Ltd, v. Platts 

* Bros. (1937), 26 Ry. & Oan. Tr. Cas. 189. Raid. Great 
Western Ry. Co. v. Rupert Pedley, Ltd. (1937), 26 Ry. 
Sc Can. Tr. Cas. 132. 

1813. .] — A haulier contracted to 

purchase the business of another haulier, 
including two vehicles. The vendor at that 
time owned no vehicles. The purchaser 
applied for an A licence for two vehicles to 
be acquired. After the application but before 
the public inquiry the vendor bought the 
two vehicles, obtained A licences for them, A 
transferred them to the purchaser : — Held : 
sect. 11 (3) (b) did not apply ; therefore the 
licensing authority was under a duty to 
hear an objector A the objector had a right 
^of appeal under sect. 15 (1) (5). For 
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Boot. 11 (3) (b) to apply the vendor’s licence 1 
must be in existence at the date o t the pur- ( 
chaser 1 ft application. \ 

For three months prior to the contract ' 
the vendor had owned no vehicles, & evidence 
as to hiring? was vague. The licensing 
authority did not investigate the vendor’s 
books & records, but granted the application : 
— Held : the principles of Boston Haulage Co., 
Ltd. dc Sanderson , must be applied. The 
question whether the vendor had any business 
to dispose of, or whether the purchase was a 
device intended to prevent a public inquiry, 
had been insufficiently investigated. Ap- 
plication referred back to the licensing 
authority for the holding of a further public 
inquiry. — London A North Eastern Ry. 
Co. v. Butler A Marshall (1036), 24 Ry. 
& Can. Tr. Cas. 144. 

1614. .] — An established haulier 

authorised to operate three vehicles under 
A licence purchased the goodwill of another 
haulier’s business, but did not purchase any 
of the vendor’s vehicles. At the conclusion 
of the first licensing period the purchaser 
applied for a new licence authorising use of 
the three vehicles as before together with one 
additional vehicle. Mr. Stirk granted the 
licence in respect of the three vehicles, but 
refused authorisation for the extra vehicle 
on the ground that there had been a material 
change in appct's. business -Held : the case 
fell to be determined in accordance with the 
principles laid down in Boston Haulage Co. 
v. Sanderson , & since appct. had upon the 

. evidence discharged the burden of proof 
laid upon him by that decision the appeal 
must be allowed. — B all (T.) (Leicester), 
Ltd. v. Platts Bros. (1937), 20 Ry. & Can. 
Tr. Oas. 189. 

1615. .] — A limited co. applied for a 

licence in continuation of that of a haulier 
whose business it proposed to acquire : — 
Held : the application must be refused 
because, on the facte, there had been a 
material change in the haulier’s business in 
that he had ceased to carry, as at the time of 
his previous application, between Slough & 
southern England, & was carrying instead 
between London & the Midlands ; & because 
need for the latter service had not been 
shown. 

There is no vested interest in a carrier’s 
licence. — Great Western Ry. Co. v. Hiluer 
(Slough), Ltd. (1939), 27 Ry. & Can. Tr. 
Cas. 120. 

1616. Extension of area.] — A B licence was 

granted for the carriage of livestock within 
sixty miles of a place in Anglesey. It 
appeared that the principal markets for 
livestock from Anglesey were in Man- 
chester & Salford ; the Appeal Tribunal 
accordingly enlarged the area so as to include 
these places. — Williams & Evans v. London, 
Midland & Scottish Ry. Co. (1935), 23 
Ry. & Can. Tr. Cas. 193. 


B licence for twenty-five vehicles for the first 
currency period. At its expiry he obtained 
a second lioence for nineteen vehicles, the 
other six being at that time unfit for use. 
He now applied for the addition of six 
vehicles to his licence. He gave evidence 
of an increase in the gross receipts of his 
business & of an increase in hiring : — Held : 
on the facts, it was impossible to tell what 
portion of the gross receipts related to carry- 
ing for hire or reward & what related to the 
ballast business ; & the hiring figures could 
not properly be assessed since they must 
have been affected by the fact that six 
vehicles were at one time laid up although 
authorised. 

Per Mr. Gleeson Robinson : A false state- 
ment made by appct. ’s assistant manager 
to objectors, with a view to having objections 
withdrawn, is “ previous conduct of appct. 
in the capacity of a carrier of goods,” within 
sect. 0 (2) (6) of the Act. — Drinkwater v. 
London A North Eastern, London, Mid- 
land A Scottish & Great Western Ry. 

. Cos. (1936), 25 Ry. & Gan. Tr. Cas. 32. 

1619. Licensing authority — Duty to give reasons 
for decisions.] — Smith v. London, Midland A 
Scottish Ry. Co.. No. 1483, ante. 

1620. All reasons.] — B outs-Tillotson, 

Ltd. v . Donaldson Wright, Ltd., No. 1609, 
ante. 

1621. Duty to act Judicially.] — Bouts-Tillot- 

son, Ltd. v. Donaldson Wright, Ltd., 
No. 1609, ante. 

1622. Public Inquiry — Powers.] — Leslie v. 

London & North Eastern & London, 
Midland & Scottish Ry. Cos., No. 1067, post . 

1023. *-.] — A co. applied for an A 

licence in continuation of an existing licence 
issued to a carrier whose business they had 
acquired. Mr. Nicholson gave notice of the 
application in Applications dc Decisions, 
held a public inquiry, & heard objectors. 
On the evidence he held that the co. had not 
shown a need that justified their application, 
& he dismissed it : — Held : on appeal, 
although sect. 11 (3) ( b ) of the Act applied 
to the application, the licensing authority 
had power to notify it. He had power to 
hold, a public inquiry, both under sect. 11 (6) 
& under the principles laid down in Board of 
Education v. Rice, [1907] A. O. 179, A Local 
Government Board v. 'Arlidge, [1915] A. C. 120. 
He had power to hear objectors, not as 
statutory objectors, but as persons ma k ing 
representations to assist him. In deciding 
such an application he was bound to have 
regard to all the matters set out in sect. 6 (2) 
of the Act. In this case the evidence justified 
the finding : appeal dismissed. 

It is incorrect to refer to such an application 
as one 41 made under sect. 11 (3) (b) of the 
Act ” or as one for 14 transfer of licence.” — 
Ex- A rmy Transport, Ltd. v. Diamond & 
Co., Ltd. (1936), 24 Ry. & Can. Tr. Cas. 803. 


1617. What may be considered.] — F orrester 

v. Great Western Ry. Co., No. 1612, ante. 

1018. Additional vehicles — When granted.] — 

Appcts. for B licences or variations who rely 
on an increase in gross receipts should present 
figures showing separately the gross receipts 
earned in carrying goods for hire or reward. 

A ballast merchant A road haulier held a 


Annotations : — Oontd. Re Woodward's Application, Wood- 
ward t>. North Western Traffic Area Licensing Authority, 
119371 4 All E. R. 656 . Retd. Wasey v. Borwiok (193 T). 
95 Ry. & Gan. Tr. Cas. 917 . 


1624. — .] — F. T. carried on business 

as a haulage contractor & was the holder of 
an 44 A” licence under the Road & Rail 
Traffic Act, 1933, granted by reap., the 
* Licensing Authority, which authorised him 
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to iis© a vehicle for a period ending Apr. 30. 

1938. F. T. died on Mar. 9, 1937, & sub- 
sequently his widow, acting as his legal 
personal representative, made an application » 
to resp. for an “ A n licence, which was \ ***** 
granted to her under the Act & which ' 
authorised her to use the same vehicle for the 
duration of the unexpired portion of the 
term. By a letter, dated Apr. 16, & written 
on behalf of appcts., trading as B. & D. 
Transport, resp. was informed that the 
widow of F. T. was negotiating with appcts. 
for the sale of the business & that when her 
application has been granted an application 
would be made by them under sect. 11 (3) (6) 
of the 1933 Act. On May 24 appcts. duly 
died with resp. an application for a licence 
to expire not later than Apr. 30, 1938. 

From time to time appcts. supplied resp. 
with all the information he required & was 
entitled to receive under the Act. By letter, 
dated Aug. 9, resp. informed appcts. that he 
was of opinion that the application was one 
to which the provisions of sect. 11 (3) (6), 
could be taken to apply, but that in order 
properly to exercise his discretion under 
sect. 6 it would be necessary to publish the 
application in Part I. of Applications 
Decisions & to consider the application at a 
public inquiry. Appcts. contended that 
resp. had no power to publish the application 
or to hold an inquiry & they issued this 
summons raising the question : — Held : the 
Licensing Authority had power to publish 
the application & to hold an inquiry, if in his 
discretion he considered it was necessary to 
do so, before granting the licence. — Wood- 
ward v . North-Western Traffic Area 
Licensing Authority, [1938] Oh. 331 ; 107 
L. J. Ch. 148 ; 168 L. T. Ill ; 26 Ry. & 

Can. Tr. Cas. 167 ; sub nom. Re Woodward’s 
Application, Woodward v. North Wes- 
tern Traffic Area Licensing Authority, 

[1937] 4 AH E. R. 056 ; 64 T. L. R. 210 ; 82 
Sol. Jo. 15. 


1625. Non-compliance with conditions — 

Consideration of.}— Breaches of the con- 
ditions attached to a licence such as would 
justify the revocation of the licence are 
previous conduct of an appct. in his capacity 
of a carrier of goods & ought to be considered 
on an application for a new licence in sub- 
stitution for an existing licence. 

Although under sect. 11 (2) of the Road & 
Rail Traffic Act, 1933, a statutory objector 
may object to the grant of a licence on the 
ground that any of the conditions of a licence 
held by appct. have not been complied with, 
it can only be in rare cases that an objector 
has knowledge whether or not breaches of 
conditions have taken place, k in the great 
majority of cases* this knowledge will be that 
of the licensing authority only acquired by 
him in the course of his administrative duties 
under the Act. Consequently any such non- 
compliance may be properly considered by 
the licensing authority ex proprio motu suo. 
In such a case the licensing authority is not 
bound to hear direct evidence of non-com- 
pliance with the conditions. Where it is 
intended to take such matters into considera- 
tion it is better that written notice should 
be given to appct., but if sufficient oral notice 
has been given the fact .that there was no 
written notice will not be a ground of appeal. 


— Moore v. London, Midland k Scottish 
k London k North Eastern Ry. Cos. 
(1987), 26 Ry. k Can. Tr. Cas. 818. 

Matters tor cona\d«aUon.y— When. 

exercising his powers ot revocation or sus- 
pension under sect. 13 of Road k Rad 
Traffic Act, 1918, the licensing authority 
should give due notice to the licence-holder 
of the allegations against him. & should 
exercise those powers only on facts which are 
proved at the inquiry. The points to be 
considered are : (a) whether the licence- 

holder committed breaches of the conditions 
of his licences or any of them ; (b) whether 
the breaches of conditions were frequent or 
wilful ; (c) whether these breaches were such 
as to justify the revocation or suspension 
* of the licences or any of them ; ( d ) where the 
licence-holder holds more than one licence 
the case should be separately considered in 
respect of each licence. But where the 
breaches in the case of one licence were 
frequent & wilful, but in the case of another 
they were wilful but not frequent, it 1 b proper 
in considering the revocation of the latter 
to take into consideration the breaches in the 
case of the former. — God den’s Case (1938), 
27 Ry. & Can. Tr. Cas. 1. 

1627. Removal from licence.] — 

Qu . : whether a vehicle may be removed 
from a licence under Road k Rail Traffic. 
Act, 1933, s. 13, for a limited period. 

A licensing authority has no jurisdiction 
to remove a vehicle from a licence on the 
ground that the conditions of another licence 
held by the same operator have not been 
complied with. 

Expeditious hearing granted to appeals in 
respect of suspension of a licence or removal 
of vehicles therefrom . — Re Child & Sons, 
Ltd., Re Moss Bros. (1938), 20 Ry. k Can. 
Tr. Cas. 359. 

1628. “ Previous oonduot of applicant ” — Criminal 
offences — Necessity for strict proof.] — Bout- 
Tillotson, Ltd. v. Donaldson Wright, 
Ltd., No. 1609, ante . 

1629 . When material.] — B out-Tillot- 

son, Ltd. v. Donaldson Wright, Ltd., 
No. 1509, ante . 

1030 . Material time.] — A. licensing authority 

dismissed an application for an A licence 
in substitution for an expiring lioenoe upon 
the ground, inter alia, that appct. ’s previous 
conduct in the capacity of a carrier of goods 
was such as to disentitle him to a licence. 
This previous conduct comprised the trans- 
action under which appct. had obtained the 
vehicles with which he began business as a 
road haulier. On appeal : — Held : since at 
the time of the transaction in question 
appct. had not yet begun to be & carrier of 
goods, the conduct was not such as fell to be 
considered by a licensing authority under 
sect. 0 (2) ( b ) of the Act. Appeal allowed. 

Objectors’ evidence in proof of objection 
discussed. — H azell v. Southern Counties 
Road Transport Co., Ltd. (1987), 25 
Ry. to Can. Tr. Cas. 259. 

1031 . What amounts to . ] — Drink water v. 

London k North Eastern, London Mid- 
land & Scottish & Great Western Ry. 
Cos., No. 1018, ante . 
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1682. .] — Moore v. London, Midland 

So Scottish So London & North Eastern 
By. Cos., No. 1625, ante. 

1688. — .] — On an application for an A 

licence! it was disclosed that one of the 
partners had been convicted So sentenced to 
prison for frauds in connection with carriers’ 
licences arising out of a business of dealing 
in motor vehicles carried on by him : — Held : 
this was not conduct of appct. in the capacity 
. of a carrier of goods within Boad So Bail 
Traffic Act, 1938, s. 6 (2) (b). — Keeling So 
Sons v . London So North Eastern By. Co. 
(1937), 26 By. So Can. Tr. Cas. 195. 

1684. Newcomer— Who is.] — (1) An appct. is a 
newcomer to the carrying business notwith- 
standing he was a partner in a firm of carriers 
before the basic year. % 

(2) Where a newcomer applies for a 
carrier’s licence the burden of proof is on 
him to meet the objection under sect. 11 (2) 
of Boad So Rail Traffic Act, 1938 (c. 58), that, 
if the application is granted, transport 
facilities will be in excess of requirements ; So 
he must discharge that burden even if there 
are no objectors. — Tickle v. London, Mid- 
land So Scottish, Great Western, So 
London So North Eastern By. Cos, 
(1935), 23 By. 8s Can. Tr. Cas. 88. 


1685. t .] — (1) Held : (1) by the Appeal 

Tribunal, an appct. who had been a partner 
in a firm of carriers from 1918 till May, 1938, 
So thereafter a carrier on his own account, 
was a newcomer to the carrier’s business for 
the purpose of an application for a licence 

S hich he proposed to use for a carrying 
usineas of an entirely different character; 
(2) the evidence of the managin g director of a 
co. of haulage contractors that there was a 
shortage of goods vehicles in the district 
proposed to be served by appct. did not make 
a primd facie case that the work proposed to 
be done by the appct. could not for some 
reason or reasons be done by other existing 
carriers. — London, Midland So Scottish So 
London So North Eastern By. Cos. v. 


Williams (1935), 23 By. So Can. Tr. Oas. 159. 

1686. .] — On an application for an A 

licence for a vehicle to be normally used in 
B. So 100 miles around an objection was 
lodged on the ground that transport facilities 
were in excess of requirements. It was 
admitted on behalf of the objectors that if 
appct. would restriot himself within the 
limits of a B licence the bbjection could not 
possibly be sustained. Nevertheless the 
objection was allowed : — Held : by the 
Appeal Tribunal, an appct. who had been 
a carrier So haulage contractor except for the 
period from 1929 to 1938, when he went out 
of business for family reasons, was a new- 
comer to the carrying business. — Crompton 
v. London, Midland So Scottish By. Oo. 
(1985), 28 By. So Can. Tr. Cas. 178. 

AtmeMonej^md, Barkley «. London, Midland Sc 


1887* *1 — MoLaghlan v. Morgan So 

Oo*, No. 1548, ante. 

1688. — .} — An appct. for an A Ucenoe had 

been a carrier during the basio year. He had 
also had a coal business which, as the Conor, 
found, was always a very small part of his 


general business : — Held : ' In these circum- 
stances appct. was a newcomer to the carrying 
business, because it appeared from his books 
that over the whole period of the basic year 
his vehicle was not used mainly tor Carnage 
for reward; the burden of proof was on 
appct. to establish that no other carrier 
could do the work which he proposed to con- 
tinue to do ; &, that burden not having been 
discharged, the lioence should have been 
refused, notwithstanding there was no evi- 
dence to show that transport facilities in the 
district were in excess of requirements. — 
London 1 So North Eastern By, Oo. v. 
Hagan (1935), 24 By. So Can. Tr. Oas. 31. 

Annotation : Raid. Sheraton v. United Automobile Services, 
Ltd. (1936), 25 Ry. Sc Oan. Tr. Oae. 83. 


1589 . .} — (l) Sect. 5 (3) requires that, 

in the case of A So B licences, a separate 
application must be made in respect of each 
permanent base or centre from which the 
vehicles will be normally used, but permits 
the Comr. to grant a single licence in respect 
of such applications. A single application 
' having been made for a B licence for two 
vehicles 41 for goods to be conveyed within 
♦ a twenty-five miles radius of Ayr So Kil- 
marnock, from Bus Station, Ayr, So Bus 
Station, Kilmarnock ” : — Held : by Mr. 
Henderson, since Ayr So Kilmarnock are 
only ten miles apart one application was 
sufficient, but two licences ought to be 
granted. On the matter coming to the notice 
of the Appeal Tribunal they gave no decision 
on this point because no objection was taken 
to the form of the application. 

(2) On an application for a B licence to 
carry parcels an objection that suitable 
transport facilities in the district intended to 
be served were already in excess of require- 
ments was disallowed by Mr. Henderson 
because it was not supported by evidence : — 
Held : by the Appeal Tribunal, a co. which 
has been engaged in carrying parcels So 
passengers for many years is a newcomer to 
the carrying business So ought not to be 
granted a licence except upon proof of a 
primd facie case that no other carrier could 
carry the parcels. — Ferguson v. Western 
S. M. T. Oo., Ltd. (1935), 24 Ry. So Oan. Tr. 
Oas. 72. 


1640. 


-.] — (1 ) A haulier who had operated 


during the basic year applied for on A licence. 
He claimed to nave an equitable right to a 
licence because his delay had been due to 
inadvertence So ignorance : — Held : at this 
late stage an appct. claiming to have operated 
during the basic year must produce conclusive 
So fully corroborated evidence. Appct. must 
be treated as a newcomer. 

(2) Evidence of work done by vehicles 
operating illegally is probably not receivable 
in support of an application — obiter . — 
v. London So North Eastern So London. 
Midland So Scottish By. Cos. (1936). 24 
By. So Can, Tr. Cas. 161. 

1641. (1) A limited co. had two 

separate departments, one carrying on the 
business of building contractor. So the other 
carrying on that of haulage contractor. 
During the basic year the haulage department 
carried 21 per cent, of their tonnage for the 
btxilding department. So the balance foe out- 
side customers. The co. applied for an A 
licence (partly claimed tonnage). This 
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application was adjourned, & in the interval 
a new limited co. was formed which took over 
the haulage business of the older or parent 
oo* The new co. applied for an A licence : — 
Held : in these special circumstances the 
new oo. was to be regarded not as a new- 
comer & subject to the requirements of 
* Enston's Case, but as successor to the haulage 
department of the parent co., & should be 
granted an A licence for such vehicles as were 
engaged during the basic year in carrying for 
customers other than the building depart- 
ment. 

(2) Abandonment of part of appeal at late 
stage taken into account in assessing costs. — 
Gbrrards Transport, Ltd. v. Norman E 
Box. Ltd. (1986), 24 By. & Can. Tr. Cas. 248* 


1847. .] — London Sc North Eastern 

By. Co. v. Hagan, No. 1638, ante . 

1848. ,] — O’Sullivan v. Great 

Western By. Oo. (No. 2), No. 1603, ante . 

1849. Of abstraction of traffic.] — Held : 

(1) by tbe Appeal Tribunal, the burden of 
proving an objection that appcts. have 
abstracted traffic from the objectors does not 
lie on the objectors, but it is for appcts. to 
disprove the objection. 

(2) The Appeal Tribunal have no juris* 
diction to allow an amendment of a notice of 
appeal* — London, Midland & Scottish, 
Great Western to London Sc North 
Eastern By. Cos. v. Motor Carriers 
^Liverpool), Ltd. (1935), 23 By. A Can. 


1842. — (1) A firm of carriers was 

wound up m 1934. One of the former 
partners applied for a B licence in 1935. 
In the meanwhile he had maintained a 
business as carrier by means of hiring & 
sub-contracting : — Held : the applicant was a 
newcomer, & as such had to fulfil the require- 
ments laid down in Enstoris Case . On the 
evidence he had done so. 

(2) The carriage of livestock is not traffic 
of a special character, in connection with 
which an appot.’s personal skill should be 
considered. — London, Midland Sc Scottish 
By. Co. v . Anton (1936), 24 By. & Can. Tr. 
Oas. 326. 

1643. .] — Modern Haulage Services, 

Ltd. v. London, Midland & Scottish Sc 
London Sc North Eastern By. Cos., 
Southern By. Co. v. Coleman, London, 
Midland & Scottish & London & North 
Eastern By. Cos. v. Stuart, No. 1564, ante . 

1644. .] — An operator under B licence 

ceased to carry on any business other than 
that of haulier. During the currency of his 
first B licence he applied for an A licence : — 
Held : the grant of the B licence exhausted 
his rights to claimed tonnage : there is no 
continuing right. Appct. was a new comer 
& must discharge the onus of proof laid down 
in Ena ton' s Cose, 

As to the admission of fresh evidence 
before the Appeal Tribunal, Taylor's Appeal 
followed. — Sheraton v. United Automobile 
Services, Ltd. (1936), 25 By. & Can. Tr. 
Cas. 83. 

1845. Onus of proof — That facilities not excessive.] 

— Tickle v. London, Midland & Scottish, 
Great Western & London Sc North 
Eastern By. Cos., No. 1634, ante . 

1846. .] — Held : (1) the burden of 

proving an objection under sect. 11 (2) does 
not lie on the objector, but the burden of 
disproving the objection lies on appct. ; 
(2) the fact that a carrier has been compelled 
to hire vehicles to carry his customers’ 
goods is no evidence that either his business 
or theirs has increased ; (3) in determining 
the number of vehicles to be authorised for p 
seasonal business of a carrier in a small way, 
the comr. should not have regard to the need 
for providing for occasions when vehicles 
are withdrawn from service for overhaul or 
repair, as appears to be required by 
sect. 6 (2) (d) of Boad & Bail Traffic Act, 
1988.— London & North Eastern By. Co. 
v.BUBmBS(1985),23By.8cCan.Tr. Oas. 147. 


I860. Evidence — Of objections.] — McLachlan t>. 
Morgan & Co., No. 1648, ante . 

1851. Need for particularity.] — London, 

Midland Sc Scottish By. Oo. v. Inglbby, 
No. 1583, ante. 

1052. Letters from customers.] — Bradshaw 

v. London, Midland Sc Scottish Sc London 
& North Eastern By. Cos., No. 1651, ante. 

1058. .p-(l) An appct. for an additional 

vehicle put in letters from customers, but 
furnished no evidence as to his tonnage or 
receipts : — Held : the evidence was in- 
sufficient. 

(2) The absence of evidence as to alfcema- 
• tive facilities is not a ground for granting 
an application. — Great Western A London, 
Midland & Scottish By. Cos. v. Butler 
(1936), 24 By. Sc Can. Tr. Cas. 301. 

1654. Of goods & receipts during Illegal user.] 

— (1) Hauliers operating a service from their 
Devon base to London applied for authorisa- 
tion of two extra vehicles. These vehicles 
had been operated illegally without licence 
for four & five months respectively. Their 
case was based upon an increase in the busi- 
ness both of their Devon customers & of a 
London co. for whom they carried on return 
journeys: — Held: evidence of customers 
obtained, of goods carried, & of receipts 
earned during a period of illegal running 
must be ignored ; (2) if the holder of an A 
licence applies for the authorisation of extra 
vehicles to be normally used for carrying from 
a particular base, he must first prove a need 
for these vehicles to carry goods outward 
from that base. If he proves that need, 
evidence as to return loads may be helpful, 
though not, strictly speaking, necessary. If 
he does not prove that need, evidence as to 
return loads will not support his application. 
In this case appcts. had not been able to 

, prove sufficient increase in business outward 
from their base ; evidence as to return loads 
did not therefore need to be considered. — 
Moss Bros. v. Southern By. Co. (1936), 24 
By. A Can. Tr. Cas. 253. 

AimokUione Oonad. London. Midland Sc Scottish Ry. Co. 
v. Ralston, London & North Eastern Ry. Co. v. Ralston 
(1938), 26 Ry. Sc Can. Tr. Cob. 868. R efd. London Sc 
North Eastern Ry. Co. v. Holdsworth & Hanson (Lee da). 
Ltd. (1930), 27 Ry. Sc Can. Tr. Cas. 206 : O'Sullivan u. 
Great Western Ry. Co. (No. 2) (1938), 27 fcy. & Can. Tr. 
Cas. 34 ; Palace Transport Co. v. Groat Western Ry. Co. 
(1933), 27 Ry. Sc Csa. Tr. Css. 91. 

1655. Ffttftn* to hear— Ground for rehearing*] 

— London, Midland Sc Scottish Sc London 
Sc North Eastern By. Cos. v . Collier 
Daniels Transport, Ltd., No. 1519, ante. 
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1656. Fresh evidence — On reference beck.] — 

(1) When as the result of an appeal a case is 
referred back to a licensing authority for 
further inquiry, applt. ought to call fresh 
evidence. 

(2) A haulier who substitutes a motor 
vehicle for a horse-drawn vehicle is not 
entitled as of right to a licence. — J ones v. 
Roberts A Owen (No. 2) (1936), 24 By. A 
Can. Tr. Oae. 287. 

1657. Maps.} — Pocock v. Wasey, No. 1598, 

ante . 

1658* — — Rights of objectors.] — An appct. for 
additional tonnage put in letters from his 
customers. The texts of these were read at 
the public inquiry but the names of the writers 
were not read or disclosed to the objectors. 
Appct. could not give evidence as to his 
tonnage at the inquiry, but subsequently 
submitted a written statement of tonnage 
to Mr. Chamberlain, who then granted the 
application : — Held : (1) where a party 

relies on the contents of documents, the 
opposing parties are entitled to see those 
documents ; (2) objectors should have been 
given the opportunity of commenting upon 
the statement of tonnage. The proceedings 
were unsatisfactory : appeal allowed. 

If important information is promised to a 
licensing authority, he should adjourn the 
public inquiry for its reception at a later 
hearing. — London, Midland & Scottish 
A London A North Eastern Ry. Cos. v. 
Barton (1930), 26 Ry. & Can. Tr. Cas. 37. 

1659. Of refusal of traffic — Necessity for 

strlot proof.] — An allegation that an objector 
has refused traffic should be strictly proved. 

Hauliers applied for an extension of the 
radius prescribed in their B licence. They 
were employed as sub-contractors by 0., a 
road haulier, to carry bricks for the M. Co. 
C. gave evidence of the M. Co.’s need, & 
stated that railway co. objectors were not 
meeting that need, as a result of which the 
M. Co. had had to acquire vehicles of their 
own under C. licence : — Held : on the facts, 
that need had not been proved. The rela- 
tions between the M. Co. & the objectors 
should have been proved by some official 
of the M. Co. A not by C.’s evidence, which 
was hearsay. — London, Midland A Scottish 
Ry. Co. v. Botterill A Sons (1930), 25 Ry. 
A Can. Tr. Cas. 72. 

1660* Number of vehicles — Provisions for overhaul 
— Seasonal business of small carrier.] — 
London A North Eastern Ry. Co. v. 
Burgess, No. 1046, ante. 

1661* Wrongful possession during basic year.] 

— (1) Wrongful possession of a vehicle during 
the basic year oannot confer a right to claimed 
tonnage. But where such a vehicle was 
handed over in part payment for another 
vehicle under a hire-purchase agreement, 
possession of the second vehicle during the 
basic year could confer the right to claimed 
tonnage. 

(2 ) A licensing authority granted an applica- 
tion for an A licence in respect of two vehicles, 
claimed tonnage, but doubted whether the 
appct. was the owner of the vehicles : — Held : 
the objector had a right to appeal.— Southern 
Counties Road Transport Co., Ltd. v. 
Maxell (1936), 24 Ry. A Can. Tr. Cas. 312. 


1662. Motor vehicle substituted for horse-drawn — 
What amounts to.] — Held : (1) where a 
carrier sold a barge which was towed by a 
horse, A bought a motor car, this was a case 
of a motor vehicle being substituted for a 
horse-drawn vehicle within sect. 0 (2) (e). 

(2) Objectors who had called no evidence 
in support of their objection were permitted 
to appeal to the Appeal Tribunal under the 
provisions of sect. 15 (11 ( b ) on the grounds 
that the evidence given by appct. in support 
of his application was untrue, that the 
objectors bad not been in a position to refute 
such evidence, A that appct. had made no 
primd facie case that the work he proposed to 
do could not be done by other carriers. The 
Appeal Tribunal, being satisfied that the 
evidence of appct. had been untrue, allowed 
the appeal.— L ondon, Midland A Scottish 
Ry. Co. v. Abram (1935), 23 Ry. A Can. Tr. 
Cas. 163. 

1683. .] — An appct. having tendered for 

a contract for work to be done by his horses A 
carts, A having failed to secure the contract, 
. disposed of the horses A carts A applied for 

B an A licence for motor vehicles to be used 
instead: — Held: by the Appeal Tribunal, 
this was not a case of the substitution of 
motor vehicles for horse-drawn vehicles for 
the purposes of the business of a carrier 
within sect. 0 (2) (e). — L ondon A North 
Eastern Ry. Co. v . Aldridge (1935), 23 
Ry. A Can. Tr. Cas. 188. 

1004. Ratio.] — W atts v. London A North 

Eastern A London, Midland A Scottish 
Ry. Cos., No. 1578, ante . 

1065. Right to licence.] — J ones v. Roberts 

A Owen (No. 2), No. I860, ante. 

1666. Publication of application — What should be 
stated.] — Bouts-Tillotson, Ltd. v. Donald- 
son Wright, Ltd., No. 1609, ante . 

1007. When necessary.] — (1) An appct. 

applied for an A licence m continuation of an 
existing licence issued to a carrier whose 
business she had acquired. The provisions 
of sect. 11 (1), (2) of the Act as to publication 
A the hearing of objectors do not apply to 
certain applications of this nature : sect. 
11 (3) (6) : — Held : sect. 11 (3) (b) does not 
apply unless the licensing authority is satis- 
fied that at the time of the sale the vendor 
had a genuine carrier’s business. 

(2) Mr. Henderson published the applica- 
tion, held a public inquiry, A heard objectors : 
— Held : the licensing authority was justified 
in taking these steps in order to ascertain 
whether sect. 11 (3) (6) applied. He was 
entitled to hear any representations made to 
him on that subject. 7 * Statutory objectors * * 
distinguished from other persons entitled 
to make representations. — L eslie v. London 
A North Eastern A London, Mibland A 
Scottish Ry. Cos. (1930), 24 Ry. A Can. 
Tr. Cas. 182. 

1668. Agreement to permit operation of vehicles 
in name of licensee — Validity.] — Pltf. who 
was entitled by virtue of sect. 7 (2) to obtain 
as of right A licences in respect of goods 
vehicles up to a certain tonnage, did not wish 
to use those vehicles himself. He entered 
into an agreement with defts., whereby, in 
consideration of a money payment by defts., 
defts. were to be entitled to operate the 
vehicles in pltf.’s name, under pltf.’s licences, 
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which could not, by sect. 21 of the Act, be 
transferred or assigned by him to defts. The 
present action was brought by pltf . to recover 
the sum payable under the agreement : — 
Held : although the agreement aid not pur- 
port to transfer or assign pltf.’s licences, it 
could not be carried into effect without the 
commission by defts. of a criminal offence 
under sect. 1, since defts. would be using 
vehicles in respect of which they had no 
licence. Nor could pltf., who had licences, 
but was not the person using the vehicles 
within sect. 1, comply with the requirements 
of sect. 16 by keeping, or causing to be kept, 
the records therein mentioned. The agree- 
ment was therefore illegal, & pltf.’s claim 
failed. — Nash v. Stevenson Transport, 
Ltd., [1936] 2 K. B. 128 ; [1936] 1 All E. R. 
906 ; 106 L. J. K. B. 627 ; 164 L. T. 420 ; 
62 T. L. R. 331 ; 80 Sol. Jo. 246, C. A. 

1669. Effect of decision — Whether amounting to 
estoppel. ] — Forrester v. Great Western 
Ry. Co., No. 1612, ante . 

1670. Traffic of speolal character — What Is.]— 
London, Midland & Scottish Ry. Co. v. 
Anton, No. 1642, ante . 

1671. Right to make second application.]— 

Great Western Ry. Co. v, Rupert Pedley, 
Ltd., London & North Eastern Ry. Co. 
v. Rupert Pedley, Ltd., No. 1528, ante. 

1672. Vehicles operated from two bases — Whether 

two licences required.] — Ferguson v . 

Western S. M. T. Co., Ltd., No. 1639, ante . 

1678. Notice of objection— Contents.] — Newbury 
& District Motor Services, Ltd. v. 
Stephens & Hbwett, No. 1494, ante . 

1674 . .] — It is imperative that notices 

of objection follow the form in Sched. III. 
of the Goods Vehicles (Licences & Pro- 
hibitions) Provisional Regulations, 1934 (now 
replaced by the Goods Vehicles (Licences & 
Prohibitions) Regulations, 1936). If an 
objector does not follow that form his objec- 
tion is invalid. 

Objectors who were road hauliers gave no 
particulars of their transport facilities in the 
notices of objection, nor did they state what 
licences they held : — Held : the notices of 
objection were invalid, consequently the 
licensing authority was not bound to take 
them into consideration & the objectors had 
no right of appeal. 

Where on appct. proposes to cany through- 
out Great Britain objectors have complied 
with the form if they describe the “ district ” 
in which they already provide transport as 
“ Northern Scotland.” — Aitchison v. Gal- 
braith (1936), 25 Ry. & Can* Tr. Gas. 3. 

1675. Authority to carry specified goods from future 
date.]— (1) A licensing authority has no 
power to permit the carrying of certain goods 
only as from a future date. 

(2) Under sect. 15 (12) (6) of the Act the 
Appeal Tribunal has power to award to an 
unsuccessful party the costs of any issue on 
which he has succeeded. — Gray A Dixon 
London, Midland A Scottish Ry. Co. A 
Palin (1936), 24 Ry. A Can. Tr. Cas. 234. 

1676. Contract licence — When neoetsary.]— Payne 
v . London, Midland & Scottish, London A 
North Eastern & Great Western Ry. 
Cos., No. 1625, ante. 

1677# — ■.} — On an application for an A 
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contract licence under sect. 7 (1) of Road 
& Rail Traffic Act, 1933, it is not necessary 
to prove that the other party to the contract 
is under any obligation to employ the appct. 

Such a licence must be granted if it is 
proved : (a) that there is a contract between 
appct. & another party ; (b) that the othor 
party is a person carrying on a business (not 
being a business of carrying or arranging for 
the carrying of goods) ; (c) that the contract 
is (1) for the carriage of goods for or in con- 
nection with the business carried on by the 
other party, & (2) covers a continuous period 
of not less than a year ; (d) that the vehicles 
to be used by appct. under the licence will 
be used by him exclusively for the purposes 
of the contract. — Clark’s Appeal (1937), 26 
Ry. & Can. Tr. Cas. 61. 

1678. .] — -Hauliers holding A licences in 

a number of traffic areas carried goods for the 

A. Co. & the B. Co., both subsidiary cos. of 
the X. Co. They distributed the B. Co.’s 
goods from Birmingham. The A. Co. re- 
organised their transport arrangements with 
the result that their goods fell also to be 
distributed from Birmingham instead of from 
Liverpool as previously. The hauliers had 
insufficient vehicles specified in their West 
Midland licence to cope with the resultant 
increase of work at Birmingham. They 
therefore used three vehicles specified in their 
Metropolitan licence solely to distribute from 
Birmingham the goods of the A. Co. & the 

B. Co. The hauliers applied for a new licence 
in the West Midland area to authorise both 
the vehicles hitherto specified in their West 
Midland licence & also the three additional 
vehicles. If the application were granted 
they proposed to have the three vehicles 
deleted from their Metropolitan licence. 

Colonel Redman refused to add the three 
vehicles on the ground that, in virtue of 
sects. 7 (1) & 12 of the Act, a contract could 
be made between the hauliers & the X. Co. 
(the holding co.) whereby the hauliers could 
contract to carry the goods of the A. Co. & 
the B. Co., & that a contract A licence was 
therefore appropriate : — Held : reversing 
Colonel Redman, sect. 12 of the Act had no 
application to this case, & a contract between 
an appct. & a person carrying on a trade or 
business within the meaning of sect. 7 (1) 
must be a contract for the carriage of the 
goods of that person & could not be a contract 
to carry the goods of more than one person. 
The fact that the “ persons ” here stood in 
the relation of holding co. & subsidiary co. 
was immaterial. 

Observations upon the area of normal user 
being described as “ the whole of England 

* & Wales.” — Metropolitan Transport 

Supply Co., Ltd. v. Great Western & 
London, Midland & Scottish Ry. Cos. 
(1937), 26 Ry. & Can. Tr. Cas. 147. 

1679. Suitable facilities— What must be con- 
sidered.] — When considering the suitability 
of existing railway facilities some regard must 
be had to the facilities for collection & 
delivery. Facilities which might otherwise 
be suitable may be shown to be unsuitable 
if there are no reasonable facilities available 
for carrying the fruit to or from the terminal 
railway stations. — Lewis v. Southern Ry. 
Co. (1986), 25 Ry. & Can. Tr. Cas. 18. 
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1680. .] — (1) Transport facilities which 

make no provision for the speedy delivery 
of traffic m respect of which there is real 
urgency with regard to delivery are not 
suitable facilities for such traffic. 

(2) Before refusing an application for an A 
lioence on the ground that the application 
should have been for a contract licence the 
licensing authority should be completely 
satisfied that vehicles of the appct. have 
been &/ or will be used exclusively for carrying 
the traffic of a particular person. — M iller & 
Co. v . London, Midland A Scottish By. 
Co.* London & North Eastern By. Co., 
Great Western By. Co., Coast Lines, 
Ltd., & Bowker (1937), 25 By. & Can. Tr. 
Cas. 364. 

1681. “ Inconvenience 99 — What Is.] — Two 

vehicles “ to be acquired ” based on Liver- 
pool had been authorised. They were 
acquired but used on hire in Leeds & Sheffield. 
The haulier now applied for a new licence in 
continuation of his expiring licence : — Held : 
as regards the two vehicles the application 
must be taken as one for a variation & a case 
proved within RidgewelVs Case. 

Appcts. sought to prove “ inconvenience 99 ' 
• within that decision by showing that “ same 
day delivery ” was necessary to their cus- 
tomers : — Held : a need for same day 

' delivery had not been proved & the evidence 
fell far short of establishing “ inconvenience.” 

Authorisation of the two vehicles accord- 
ingly refused. — London, Midland & Scot- 
tish By. Co. v. William Burrill, Ltd. 
(1938), 26 By. & Can. Tr. Cas. 354. 

Annotations : — Reid. Brown v. London, Midland & Scottish 
By. Go. (1939), 27 By. & Can. Tr. Gas. 127 ; London & 
North Eastern By. Go. v. Holdsworth & Hanson (Lcwds), 
Ltd. (1939), 27 By. & Can. Tr. Gas. 206. 

1682. Agricultural goods.] — For a carrying of goods 
to be within the exception in sect. 1 (5) (c) 
of Boad A Bail Traffic Act, 1933, it is neces- 
sary ( inter alia) : (a) that the goods carried 
should be used in connection with the busi- 
ness of agriculture of the person for whom 
they are carried ; ( b ) that the goods should be 
carried to or from the carrier’s farm or to or 
from the farm of another person engaged in 
agriculture ; (c) that the carrying should take 
place in the locality in which both the carrier 
& the person for whom the goods are carried 
are engaged in the business of agriculture. 
A person who supplies farmers’ fertilisers & 
other agricultural goods is not engaged in the 
business of agriculture. Where such a 
person orders & pays for the carriage of goods 
for a farmer those goods are not carried for 
or in connection with the business of the 
farmer. — Bruce v . Odell (1939), 27 By. & 
Can. Tr. Cas. 135. 

1683. Grounds for refusing licence in substitution.] 

— Where objections were withdrawn & a 
licence was granted upon a statement by 
counsel for appct. that the vehicles would be 
used for collection & delivery in & around a 
certain area, & in the ensuing currency period 
the vehicles were normally used in other 
areas & to a material extent for purposes other 
than collection & delivery : — Held : (1) this 
was a ground for refusing a licence sought in 
substitution for the licence so obtained ; 
(2) the transfer of a collection & delivery 
vehicle from one base to another for a period 
of six months could not be accounted for by 


an emergency making the transfer reason- 
ably necessary for the efficient working of a 
large transport organisation. — Box & Co., 
Ltd. v . London, Midland & Scottish By. 
Co. (1939), 27 By. & Can. Tr. Cas. 154. 


Sect. 2. — APPEALS. 


1684. When appeal lies — Appeal from agreed con- 
dition.] — (1) The Appeal Tribunal will not 
entertain an appeal from a condition to which 
the applt. himself has agreed. 

(2) The time for lodging a notice of appeal 
is limited by regulations made by the Minister 
of Transport. The Appeal Tribunal has no 
power to extend that time. Consequently, 
that time having elapsed, an amendment 
of the notice of appeal will not be allowed. — 
Re Edwards' Appeal (1934), 22 By. & Can. 
Tr. Cas. 1. 


1685. Effect of right to apply to licensing 

authority for variation.] — (1) An applt. who 
did not realise Jbhe importance of proving his 
case before the comr. was allowed to call new 
evidence on appeal. 

(2) The fact that an appct. who is dis- 
satisfied with the conditions attached to his 
licence may be entitled to apply to the licens- 
ing authority to vary the conditions does not 
affect his right of .appeal to the Appeal 
Tribunal . — Re Taylor's Appeal (1934), 22 
By. 8c Can. Tr. Cas. 32. 


Annotation : — At to (1) Consd. Burgoine & Sons v. Pour 
Amalgamated By. Cos. (1934), 22 By. & Can. Tr. Om. 77. 
Reid. Sheraton v. United Automobile Services, Ltd. (1936), 
25 By. & Gan. Tr. Oas. 83. 


1686. Application for variation of licence — 

What amounts to.] — An application to a 
licensing authority for a dispensation from 
the requirements of sect. 16 & regulations 
made thereunder is not an application for a 
variation of a licence within sect. 15 (1) (a), 
& the Appeal Tribunal have no jurisdiction 
to entertain an appeal from the refusal of 
a licensing authority to grant such a dis- 
pensation . — Re Coles’ Appeal (1934), 22 By. 
« Can. Tr. Cas. 129. 


1687. Application for claimed tonnage 

— Vehicle properly included.] — Stubbs 
(Leonard) & Co., Ltd. v. Jackson & Ellis, 
No. 1511, ante. 


1688. Doubt as to ownership of vehicle.] 

— Southern Counties Boad Transport 
Co., Ltd. v. Hazell, No. 1861, ante. 


1889 , Variation of licence — Deletion of sole 

vehicle.] — A licensing authority, acting pur- 
suant to sect. 10 (3) of the Act, of his own 
motion varied a haulier’s A licence by deleting 
therefrom the only vehicle specified therein : 
— Held : the Appeal Tribunal have no juris- 
diction to entertain an appeal from such a 
decision. — Lovell’s Case (1938), :27 By. & 
Can. Tr. Cas. 106. 

1690. Untrue evidence given.] — London, 

Midland & Scottish By. Co. v. Abram, 
No. 1662, ante. 


1691. Suspension of licence.] — An inquiry 

held by a licensing authority for the purpose 
of determining whether or not a licence should 
be suspended or revoked is in the nature of a 
criminal proceeding ; & the holder of a 

licence whose conduct is being inquired into 
should have the fullest possible notice of the 
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allegations which are to be made against him, 
A these allegations, if not admitted, should be 
proved by appropriate witnesses, A only 
matters so proved or admitted should be 
taken into consideration by the licensing 
authority in arriving at his decision. But if 
the matter complained of is one in which 
the public interest is primarily concerned, the 
Appeal Tribunal will not allow an appeal 
against a suspension on the ground that the 
licensing authority has considered some 
matters which should not have been con- 
sidered if there remain other sufficient 
grounds properly proved or admitted which 
justify the suspension. — W atts’ Case (1938), 
27 By. & Can. Tr. Cas. 110. 

1692. Who may appeal — Person aggrieved — Ob- 
jector.]— The word 44 thereon ** in Road A Rail 
Traffic Act, 1933 (c. 53), s. 15 (1) (6), refers to 
44 application ** & not to 44 objection.” _ Conse- 
quently an objector who is not aggrieved by 
the decision on the application but is ag- 
grieved by the refusal of the licensing 
authority to entertain his objection has no 
right of appeal. — Lucas v. London, Midland 
A Scottish Ry. Co. (1934), 22 Ry. A Can. 
Tr. Cas. 25. 

1693. .] — Great Western A 

London, Midland A Scottish Ry. Cos. v. 
Fletcher, No. 1590, ante . 

1694. .] — Wattsv. London A North Eastern 

& London, Midland A Scottish Ry. Cos., 
No. 1578, ante. 

1695. Time for objection.] — A person who 

has lodged an objection to an application 
more than fourteen days after notice of the 
application has no right of appeal to the 
Appeal Tribunal. — Shipman v . London, Mid- 
land A Scottish Ry. Co. (1938), 27 Ry. A 
Can. Tr. Cas. 119. 

1696. Notice of appeal — Time lor — Extension.] — 
Be Edwards’ Appeal, No. 1084, ante . 

1697. .]—By Art. 23 (1) of the 

Goods Vehicles (Licences A Prohibitions) 
Regulations, 1936, appeals to the Appeals 
Tribunal in the case of notifiable applications 
shall be lodged at the Tribunal’s office not 
later that one month after the date of the 
publication in Applications & Decisions of 
the decision appealed against : — Held : this 
provision is peremptory, A the Appeal 
Tribunal has no power to enlarge the time for 
lodging. an appeal. — Midgley v. London, 
Midland A Scottish Ry. Co. (1938), 26 
Ry. A Can. Tr. Cas. 218. 

1698. How calculated.] — For the pur- 

pose of calculating the time for lodging an 
appeal against a decision on an application 
to which the provisions of sect. 11 of the Act 
do not apply the date of the decision is the. 
day on which the comr. gives his decision, not 
the day on which the appct. first receives 
written notice of the decision. — Re Huxley’s 
Appeal (1934), 22 Ry. A Can. Tr. Cas. 35. 

Annotation : — Retd. Southern Counties Road Transport Co. 
v. HaseU (1036), 24 Ry. A Can. Tr. Oas. 312. 

1699. Amendment — Jurisdiction of Appeal 

Tribunal.]— London, Midland A Scottish, 
Great Western A London A North 
Eastern Ry. Cos. v. Motor Carriers 
(Liverpool), Ltd., No. 1649, ante . 

1700. Amendment of application.]— Lloyd’s Pack- 
ing Warehouses v. L. M. A S. & L. A N. E. 
Ry. Co., No. 1530, ante. 


1701. Right of audienoo — Officer of association — 
Meaning of “ association.**] — The Appeal 
Tribunal certified an assocn. to be “an 
assocn. representing a substantial number of 
persons interested in or likely to be affected by 
the decisions of the Tribunal,” A accordingly 
granted right of audience to an officer of the 
assocn. under Road A Rail Traffic Act, 1933 
(Appeal Tribunal) Rules, 1934, r. 11 (2) (a). 
It was subsequently ascertained that the 
name of the assocn. had been registered under 
Registration of Business Names Act, 1916 
(c. 58), as the business name of the secretary 
of the assocn. ; that the assocn. had no 
banking account separate from the private 
banking account of the secretary ; & that 
although by the rules of the assocn. its 
government was vested in an executive 
committee of whom a president was to be a 
member, no president had in fact boen elected. 
The assocn. had 182 members : — Held : the 
assocn. was not an assocn. in the ordinary 
meaning of the word. The body of 
persons whom the secretary represented 
was not an assocn. or body of persons within 
rule 11 (2) (a). — Re Sussex Carriers’ 
Assocn. (1935), 24 Ry. A Can. Tr. Cas. 04. 

1702. Power to hear counsel.] — G reat Western 
A London, Midland A Scottish Ry. Cos. 
v . Smart, No. 1521, ante. 

1703. Evidence — Fresh evidence — When admis- 
sible.] — An appct. neglected per incuriam 
to call before the licensing authority evidence 
material to his application. The Appeal 
Tribunal, being of opinion that if the evidence 
had been called the application would have 
been granted, allowed the evidence to be 
called on appeal. — D rinkwater v. London, 
Midland A Scottish Ry. Co. (1934), 22 
Ry. A Can. Tr. Cas. 19. 

1704. .] — Re Fry’s Appeal, No. 

1470, ante. 

1705. .] — Re Taylor’s Appeal, No. 

1685, ante. 

1706. .] — Plenty v. Great 

Western Ry. Co., No. 1695, ante. 

1707. .] — Charman v. Southern 

Ry. Co., No. 1729, post. 

1708. .] — Stephenson v. Sagar A 

Son, No. 1488, ante. 

1709. .] — Southern Ry. Co. v. 

Hardy A Son, Ltd., Hardy A Son, Ltd. v. 
Southern Ry. Co., No. 1602 ante. 

1710. ■'.] — Mr. Chamberlain allowed 

an objection that traffic facilities in the 
district were in excess of requirements upon 
proof that the objector had four cars of which 
only one was in use because there was no 
work for the other three. On appeal, the 
Appeal Tribunal admitted new evidence to 
show that these three cars were out of use 
because they were mechanically unfit, but 
refused to admit new evidence to show 
that since the decision of the Comr. the 
traffic needs of the district had been increased 
by the reopening of certain quarries A the 
decision of the county council to proceed 
with a large scheme of road reconstruction. 
The matter was referred back to the Comr. 
for further inquiry. — J ones v. Roberts A 
Owen (1935), 24 Ry. A Can. Tr. Cas. 205. 

1711. .] — Sheraton v. United 

Automobile Services, Ltd.. No. 1644, ante. 
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1712. — Palace Transport Co., 

Ltd. v. Great Western By. Co., No. 1502, 
ante . 

1718. — — .] — (1) No question of 

principle was decided by the Appeal Tribunal 
in London 6c North Eastern Rau. Co. 6c Blyth 
Transport Co., Ltd., No. 1509, or' in Alexander 
6c London , Midland 6c Scottish 6c London 6c 
North Eastern Rail. Cos., No. 1578, except the 
point with regard to rates in the latter 
case. 

(2) The Appeal Tribunal permitted the 
calling before it by applts. of fresh evidence, 

Sc, because basing its decision to allow the 
appeal largely upon that evidence, awarded 
no costs. — Burgess, Ltd. v. London & 
North Eastern Ry. Co. & United Auto- 
mobile Services, Ltd. (1938), 27 Ry. & Can. 
Tr. Cas. 142. 

171 4 . Reference back for re-hearing.] — 

Applt. applied for Sc was refused a B licence 
to carry milk within fifty miles of Nantwich. 
On appeal to the Appeal Tribunal he en- 
deavoured to show that he was entitled to 
a B licence to carry milk from places within 
ten miles of Wrenbury to Manchester Sc 

. other goods back from Manchester to those 
places. The Appeal Tribunal referred the 
case back to the licensing authority for re- 
* hearing. — Harden v. London, Midland & 
Scottish Ry. Co. (1936). 23 Ry. Sc Can. Tr. 
Cas. 71. 

1715. Evidence of applicant.] — An 

appet. carrying on a hardware Sc scrap busi- 
ness applied for a B licence to enable mm to 
carry return loads from Leeds to Glasgow 
for hire or reward. At the inquiry his solr. 
stated that the return loads were provided 
by appet. 's own customers, but appet. him- 
self stated in cross-examination that he 
obtained these loads from clearing-houses. 
Mr. Henderson accepted the solr.'s statement 
Sc granted the application. In these circum- 
stances the Appeal Tribunal called appet. 
to give evidence before them. It then 
appeared that the return loads were carried 
only for one or other of two clearing-houses : 
— Held : the case was governed by the 
decision in BarraWs Case , Sc since no 
exceptional circumstances existed the applica- 
tion must be refused. Appeal allowed. — 
London Sc North Eastern & London, 
Midland Sc Scottish Ry. Cos. v. Sheville 
(1936), 26 Ry. Sc Can. Tr. Oas. 46. 

1715. Letters — When admissible.] — Chakman 

v . Southern By. Oo., No. 1729, post.* 

1717. .] — An appet. for an A licence 

proved that he was carrying for a substantial 
number of customers, Sc tendered in evidence 
a number of letters from customers supporting 
his application : — Held ; he had not made out 
a prtmd facie case. The fact that proposed 
facilities would be a convenience to some 
customers is not evidence to support a 
primd fade case. Nor do letters showing no 
more t han willingness to employ constitute 
a primd fade case. — London Sc North 
Eastern Ry. Oo. Sc London, Midland & 
Scottish By. Oo. v . Gimson (1930), 24 Ry. 

Sc Can. Tr. Oas. 82 . 

1718* .] — London Sc North 

Eastern Ry. Co. v. Allen, No. 1553, ante. 

1719. purposes for whioh vehiolos to bo mod.] 
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— Auld v . London, Midland Sc Scottish 
By. Co. (1985), 22 By. Sc Can. Tr. Oas. 289. 

Annotations : — Retd. Ferguson v. Western S. M. T. Oo. (1985), 
24 By, 8c Can. Tr. Cm. 72; Southern Counties Hoad 
Transport Co. v . HeueeU <1928), 24 Ry. 8c Can. Tr. Cm. 312. 

1720. Illegal work done.] — Barker v. London 

Sc North Eastern Sc London, Midland Sc 
Scottish By. Cos., No. 1040, ante . 

1721. Cross-examination.] — L. M. & S. Ry. 

Oo. v. Ralston, L. Sc N. E. Ry. Oo. v. 

' Ralston, No. 1534, ante . 

1722. Decision based on erroneous abounds — 
Right of respondent.] — Allatt v. London Sc 
North Eastern Sc London, Midland Sc 
Scottish Ry. Cos., No. 1508, ante . 

1728. Decision runs from date of deolsion appealed 
from.] — London, Midland Sc Scottish Ry. 
Co. v. Lyner, London Sc North Eastern 
By. Co. v. Lyner, No. 1527, ante. 

1724. Powers of appellant.] — Reap, to an appeal 
may not challenge that part of the licensing 
authority's decision which is not appealed 
from. — A itkin v. London, Midland Sc 

' Scottish Ry. Co. (1930), 24 Ry. Sc Can. Tr. 

; Cas. 321. 

1726. .] — (1) Held: on an application by 

reaps, to strike out applts.' grounds of appeal, 
on an appeal by an objector, (1) the Appeal 
Tribunal has jurisdiction to review a licensing 
authority’s findings qf fact ; (2) an applt. 
may raise any point relevant to the issues as 
to whether suitable transport facilities exist 
or are in excess of requirements ; (3) an 
applt. may argue that a licensing authority 
wrongly exercised his discretion because it 
had been established before him that suitable 
transport facilities existed or were in excess 
of requirements. In this case the grounds of 
appeal sufficiently indicated a case which 
applts. were entitled to make ; (4) it is 

doubtful whether the Appeal Tribunal has 
power to strike out a ground of appeal. 

(5) A haulage co. operating twenty-four 
vehicles under an A licence, claimed tonnage, 
applied for the authorisation of extra 
vehicles : — Held : having regard to the size 
of the fleet, one extra vehicle should be 
authorised for maintenance purposes. As 
to other extra vehicles, the evidence was 
insufficient. The failure of a pooling scheme 
is not evidence of need for additional vehicles. 
— Four Amalgamated Ry. Cos. v. Foster 
Sc Co., Ltd. (1930), 24 Ry. Sc Can. Tr. Oas. 
205. 

1726. Jurisdiction of Appeal Tribunal — To dismiss 
appeal — Non-appearance of applicant.] — Re 
Smith's Appeal (1934), 22 Ry. Sc Can. Tr. 
Oas. 15. 

1727. To review findings of faot.] — Power v 

London, Midland Sc Scottish Ry. Oo.. 
No. 1550, ante . 

1728. .] — Four Amalgamated Ry, 

Cos. v . Foster Sc Oo., It d.* No. 1725, ante., 

1729. To rectify condition— -Mistake of 

applicant.} — (1) Where an appet. agreed to 
conditions attached to a B licence under mis- 
take, the Appeal Tribunal will rectify the 
mistake, Sc will make all such consequential 
amendments to the conditions as may be 
reasonable. 

(2) In proper caees letters will be admitted 
by the tribunal as evidence of ti»e facte stated 
in them, though the authors of the letters 
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are not called as witnesses nor cross-examined, 
but it is more satisfactory that facts should 
be proved by witnesses. 

(3) Where a confusion arose at the public 
inquiry owing to two names having the same 
pronunciation the Appeal Tribunal admitted 
new evidence to explain the confusion. 

(4) The Appeal Tribunal has no Jurisdiction 
to order a oomr. to enlarge the area for which 
a B licence is granted beyond the area men- 
tioned in the published application. — Char- 
man v . Southern Ry. Co. (1034), 22 Ry. & 
Can, Tr. Cas, 116. 


[. London Sc North Eastern By. 


Annotation * : — A a to (2 

Oo. Sc London, Midi 

(1936), 24 Ry. Sc Can. Tr. Cas. 82. Edd. Hawker, Ltd. 
v. Great Western Sc London, Midland Sc Scottish Ry. Oo. 
(1935), 23 Ry. Sc Con. Tr. Cas. 23. 


id feSoottish Co. v. Gimson 


1730. To order Commissioner to enlarge area 

of licence.] — C harm an v. Southern Ry. Co., 

No. 1720, ante . 

1731. To Issue B licence — Application for A 

licence.] — It is not competent for the Appeal 
Tribunal to make an order on the licensing 
authority to issue a B licence when the 
application was for an A licence. Where an 
appct. intends to use vehicles normally based 
upon a number of different bases he must 
prove his case in respect of each base ; general 
evidence as to his operations over the whole 
traffic area is not sufficient. — London & 
North Eastern Ry. Oo. v. Robson (Gates- 
head), Ltd. (1936), 22 Ry. & Can. Tr. Cas. 233. 

Annotations : — Bfifd. Thomley Sc Son v. London, Midland Sc 
Scottish Ry. Co. ( 1935), 22 Ry. Sc Can. Tr. Cas. 249. 
Fonr Amalgamated Ry. Cos. v. Foster & Co. (1930), 24 
Ry. Sc Can. Tr. Cas. 265. 

1732. Where doubt as to Jurisdiction of 

Commissioner.] — London, Midland & Scot- 
tish Ry. Co. v. Woodruff, No. 1661, ante . 


1733. To strike out grounds of appeal.] — 

Four Amalgamated Ry. Cos. v. Foster & 
Co., Ltd., No. 1726, ante. 

1784. Extent.] — Great Western & London 

Midland &> Scottish Ry. Cos. v. Smart, 
No. 1621, ante. 

1736. .] — The Appeal Tribunal allowed 

an appeal by an appct. to whom the licensing 
authority had refused a B licence, upon a 
ground neither raised in the notice of appeal 
nor argued before them. Special order as to 
costs. — Marris v . London, Midland & 
Scottish & London & North Eastern Ry. 
Cos. (1937), 25 Ry. & Can. Tr. Cas. 248. 

1736. Application for variation — Licence 

expired before hearing.] — London, Midland 
& Scottish Ry. Co. v. Lyner, London & 
North Eastern Ry. Co. v . Lyner, No. 1527, 
ante . 

1737. To refer to facts in previous appeal.]— 

J. & E. Transport, Ltd., v. London, Mid- 
land & Scottish Ry. Co., No. 1530, ante . 

1738. Costs.] — Gray & Dixon v. London, Mid- 
land & Scottish Ry. Co. & Palin, No. 1675, 
ante. 

1789. .] — Gerrards Transport, Ltd. v. 

Norman E. Box, Ltd., No. 1641, ante. 

1740. Scottish practice.] — The Ct. of Session, 

in the exercise of its nobile officium , ordered 
the extractor of the ct. to issue an extract 
of an order for costs made by Road & Rail 
Traffic Appeal Tribunal sitting in Scotland, 
in the same manner as if it were a decree of 
the Ct. of Session . — Re London, Midland & 
Scottish Ry. Co. (1937), 25 Ry. & Can. Tr. 
Cas. 267. 


CASE, ACTION ON THE. 

See Action ; Bailment. 


CASE STATED. 

See Arbitration ; Magistrates, 
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CATCHING BARGAIN. 

See Fraudulent and Voidable Conveyances. 


CATTLE. 

See Animals ; Commons ; Distress ; Highways ; Markets. 


CATTLEGATE. 

See Commons. 


CAVEAT. 

See Admiralty ; Executors. 


CAVEAT EMPTOR. 

See Sale of Goods ; Sale of Land. 


CELLAR. 

See Public Health ; Rates. 
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CHARITIES. 


Part I. — Charitable Purposes. 


1. Add. Annotations: — As to (1) Consd. Jack- 
ton’s Trustees v . Lord Advocate (1026), 10 
Tax Cas. 460. Folld. Re Williams, Public 
Trustee v. Williams, [1027] 2 Ch. 283. Retd. 
R. v. Income Tax Special Comrs., Ex p. Rank’s 
Trustees (1022), 127 L. T. 651 ; Jackson v. 
Voss, [1023] 2 K. B. 357 ; Brighton College 
v. Marriott (1024), 60 Sol. Jo. 220; I. R. 
Comrs. v . Glasgow Musical Festival Assocn. 
(1026), 11 Tax Cas. 154; Scottish Woollen 
Technical College, Galashiels v. I. R. Comrs. 
(1026), 11 Tax Cas. 130; Adamson v. Mel- 
bourne A Metropolitan Board of Works, [1020] 
A. 0 142 ; Ellerker v. Union Cold Storage Co. 
Ltd., [1930] 1 All E. R. 23. As to (2) Consd. 
A.-G. v. National Provincial Bank, [1024] 
A. C. 262 ; Verge v. Somerville, [1024] A. C. 
496 ; Chesterman v. Federal Taxation Comr. 
(1025), 42 T. L. R. 121 ; R. t>. Income Tax 
Special Comrs., Exp. Headmasters’ Conference, 
Same v. Same, Ex p. Incorporated Assocn. of 
Preparatory Schools (1925), 41 T. L. R. 651 ; 
Jackson’s Trustees v. Lord Advocate (1026), 
10 Tax Cas. 460 ; I. R. Comrs. v. Yorkshire 
Agricultural Soc. (1927), 44 T. L. R. 50. 
Apld. General Medical Council v. I. R. Comrs., 
English Branch Council of General Medical 
Council v. Same (1028), 07 L. J. E. B. 578. 
Dlstd. Geologists’ Assocn. v. I. R. Comrs. 
(1028), 14 Tax Cas. 271 ; Re Grove-Grady, 
Plowden v. Lawrence, [1029] 1 Oh. 557; 
Hunter (Sir G. B.) (1022) “C” Trust, 
Trustees v. I. R. Comrs. (1929), 14 Tax Cas. 
427. Consd. Girls’ Public Day School Trust v. 
Ereaut (1030), 09 L. J. K. B. 643. Dlstd. Keren 
Kayemeth Le Jisroel, Ltd. v. I. R. Comrs., 
[1931] 2 K. B. 465. Consd. Master Mariners, 
Honourable Co. of, v. I. R, Comrs. (1932), 17 
Tax Cas. 208 ; Peterborough Royal Fox- 
hound Show Society v. I. R. Comrs., [1036] 
1 All E. R. 813 ; Scottish Flying Club, Ltd. v. 

I. R. Comrs. (1035), 20 Tax Cas. 1. Refd. 
Barber v. Chudley (1022), 92 L. J. K. B. 711 ; R. 
v. Income Tax Special Comrs., Ex p. Rank’s 
Trustees (1022), 127 L. T. 651 ; Re Hum- 
meltenberg, Beatty v. London Spiritualistic 
Alliance, [1023] 1 Ch. 237 ; Re Ludlow, 
Bence-Jones v. A.-G. (1023), 03 L. J. Ch. 30 ; 
Re Shakespeare Memorial Trust, Lytton v. 
A.-G., [1023] 2 Ch. 398 ; Re Gray, Todd v. 
Taylor, [1025] Ch. 362 ; I. R. Comrs. v. Falkirk 
Temperance Cate Trust (1026), 11 Tax Cas. 
353 ; I. R. Comrs. v. Glasgow Musical Festival 
Assocn. (1926), 11 Tax Cas. 154 ; I. R. Comrs. 
v . Peeblesshire Nursing Assocn. (1026), 11 
Tax Cas. 335; Scottish Woollen Technical 
College, Galashiels v. I. R. Comrs. (1926), 11 
Tax Cas. 139?; Re Hood, Public Trustee v. 
Hood (1930), 143 L. T. 691; Luipaard’s Viet 


Estate & Gold Mining Co. v . I. R. Comrs., 
[1030] 1 K. B. 598; Re Smith. Public 
Trustee v. Smith, [1932] 1 Ch. 153; Re 
Spence’s Estate, Barclays Bank, Ltd. v . 
Stockton-on-Tees Corpn., [1937] 3 All E. R. 
684 ; Re Ashton, Westminster Bank v. 
Farley, [1938] Ch. 482 ; Tribune Press, 
Lahore (Trustees) v. Income Tax Oomr., 
Punjab, l^ahore, [1939] 3 All E. R. 469. 

la. .] — Verge v. Somerville, No. 109b, post . 

2. Add. Annotations : — Refd. Re Tetley, National 
Provincial & Union Bank of England v. 
Tetley, [1928] 1 Ch. 268 ; Re Smith, Public. 
Trustee v. Smith, [1932] 1 Ch. 163. 

3. Add. Annotation : — Refd. A.-G. v. London 4c 
Home Counties Joint Electricity Authority, 
[1029] 1 Oh. 513. 

8a. Motive immaterial.] — (1) Motive is im- 

material in considering whether a bequest is 
charitable. 

(2) A gift to provide a stained glass 
window in a church is a good charitable 
gift even though the motive may be said to be 
neither to beautify the church nor benefit the 
parishioners, but merely to perpetuate the 
memory of testatrix & her relatives. 

(3) Where a gift is made for a particular 
charitable purpose which is sufficiently pro- 
vided for without the gift, the gift must be 
applied cy prhs . — Re King, Kerr v. Bradley, 
[1923] 1 Ch. 243 ; 92 L. J. Ch. 292 ; 128 L. T. 
790 ; 67 Sol. Jo. 313. 

Annotation : — As to (3) Folld. Re Robertson, Colin v. 
Chamberlin, [1930] 3 Ch. 71. 

4a. Question for court.] — To be valid 

a charitable bequest must be for the public 
benefit, & the trust must be capable of being 
administered & controlled by the ct. The 
opinion of the donor of a gift or the creator of 
a trust that the gift or trust is for the public 
benefit does not make it so, the matter is 
one to be determined by the ct. on the evi- 
dence before it. — Re Hummeltenbeug, 
Beatty v. London Spiritualistic Alliance, 
[1923] 1 Oh. 237; 02 L. J. Oh. 326; 129 
L. T. 124 ; 39 T. L. R. 203 ; 67 Sol. Jo. 313. 

Annotations : — Consd. I. R. Comrs. t>. Temperance Counci] 
of Christian Churohes of England 8c Wales (1926), 136 
L. T. 87. Apprvd. Re Grove-Grady. Plowden v. Lawrence, 
[1929] 1 Ch. fi 57. Consd. Tribune Press, Lahore (Trustees) 
v. Income Tax Comr., Punjab, Lahore, [1939] 3 All E. R. 
469. 

4 b. .] — Re Grove-Grady, Plowden 

* v. Lawrence, No. 208a, post. 

12a. Beneficiaries formerly helped 

by testator.] — Re Shepherd, Smithem v. 
Shepherd (1921), 152 L. T. Jo. 18. 

21a. Widows with children dependent on 


PART I. SECT. l. 

1 vl. BstateDuty Assessment Act, 

1214,#. 8(5).]— The word “charitable *’ 
In the above sect. 1# to be construed in 
its legal ft not Its popular sense. — 

OBMTBBMAN 9 . FEDERAL OOlfB. OP 

Taxation, ri 2261 A. C.128: 25 L. J. 
P * PjJ*; 1S4 L.T.860; 4f T.L.R.121. 
— A US. s* 

8 It Purpose not source .) — In 


determining whether a gift to an assocn. 
Is a gift for charitable purposes, the ot. 
mav inquire Into the object* of the 
assocn. ft if these are found to be 
charitable within Stat. Ells, the ot. 
may hold the gift to be for charitable 
purposes. — Pxhpstual Tbustbx Co„ 
Ltd. 9 . Shelley (I92ih 21 8. R. 
N. S. W. 426 ; 88 N. S. W. W. N. 182. 


so. India — Application of English 
law. ] — In matters relating to public 
charitable trusts, the cts. in India 
would be governed by principles <fc roles 
of English law 8c practice on the sub- 
ject, unless tbe English law or practice 
is Inconsistent with the rules 8c practice 
of the Indian cts. — Shwramdab v. 
Nerurkar, I. L. R., [1937] Bom. 843. — 
DID. 
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them — Valid.] — A testator bequeathed a sum 
of money to trustees upon trust to invest 
it A to use the income of the investments 
“ in providing annual allowances of forty 
pounds each to widows or spinsters in Eng- 
land whose income otherwise shall not be 
less than eighty or more than one hundred 
A twenty pounds per annum. . . The 

S revision continued : “ . . . preference shall 
e given to widows with young children 
dependent on them. . . : — Held : the 

provision was in substance for widows of 
small means with young children dependent 
on them A created a valid charitable trust. 
— Re Da Carteret, Forster v. Be Car- 
teret, [1933] 1 Ch. r08 ; 102 L. J. Oh. 52 
148 L. T. 188; 48 T. L. R. 655 ; 76 Sol. Jo. 
474. 

22. Add. Annotation ; — Folld. Re Lucas, Rhys v. 
A.-G., [1922] 2 Oh. 62. 

28. Add. Annotation : — Retd. Verge v. Somerville, 
[1924] A. 0. 496. 

88a. Trade union oertlfLed to be war 

charity — Necessity tor registration under War * 
Charities Act, 1916 (o. 48).] — The National ’ 
League of the Blind of Great Britain A Ire- « 

* land, a registered trade union whose funds 
were derived from subscriptions of mem- 
# bers, A gifts by the public, was certified by 
the Chanty Conors, as a charity for the blind, 
but had not been registered as a charity 
under the above Act, nor under Blind Persons 
Act, 1920 (c. 49). Applt. having been con- 
victed of having solicited A obtained money 
from members of the public : — Held : the 
League was a charity as well as a trade union, 

A required to be registered under both those 
Acts, A the conviction must be affirmed. — 
Barber v. Chudley (1922), 92 L. J. K. B. 
711 ; 128 L. T. 766 ; 87 J. P. 69 ; 21 L. G. R. 
114, D. 0. 

28b. “ Oldest respectable Inhabitants 

Valid.] — Testator gave the income to be 
derived from all his securities to A., for her 
life, A after her decease to “ the oldest 
respectable inhabitants in G. to the amount 
of 5s. per week each '* : — Held : the amount 
of the gift implied poverty, A, coupled with 
the use of the word 44 oldest, 14 implying age, 
was sufficient to render the gift a good 
charitable bequest. — Re Lucas, Rhys v. 
A.-G., [1922] 2 Oh. 62 ; 91 L. J. Oh. 480 ; 127 
L. T. 272 ; 66 Sol. Jo. 868. 

Annotations : — Consd. Re Forster, Gellatly t>. Palmer, [19381 
3 All E. R. 767. Reid, lie Roodley, Iveson v. Wakefield, 
[19301 1 Ch. 694. 

23c. Disabled soldiers of former enemy 

oountry — Valid.] — Testator devised A be- 
queathed the residue of his property 44 to the 
German Govt, for the time being for the 
benefit of its soldiers disabled in the late 
war ... in the event of this . . . being 
for any reason held to be void, then I give 
deyise A bequeath the whole of such residue 


to General Smuts of the Transvaal, won 
trust to retain thereout for himself absolutely , 
the sum of £1*000 . • . A upon trust as to the 
residue to apply the same at his discretion 
A in such manner as he may think fit for the 
benefit of any disabled Boers who have 
suffered through the South A fric an War. 

• • The German Govt, had notified its 
willingness to accept the legacy if It should 
be held to be valid ; General Smuts had also 
expressed his willingness to accept the 
alternative trust should it become effective. 
Upon a summons asking the ct. to determine 
whether the devise A bequest to the German 
Govt, was void for uncertainty or otherwise : 
wise : — Held : (1) the gift did not fail for 
uncertainty ; (2) there was no objection to 
the gift from the point of view of publio 
policy ; (8) the trustee being abroad, the ct. 
had no power to direct a scheme, A in such 
cases the practice was to hand over the fund 
to be applied according to the trusts of the 
will. 

(4) A scheme directed by this ct. in rela- 
tion to giftB for charitable purposes is not 
necessarily or, 1 think, generally, a scheme 
for the application of the fund cy-prds 
(Maugham, J.). — Re Robinson, Besant v. 
German Reich, [1931] 2 Ch. 122 ; 100 

L. J. Oh, 321 ; 145 L. T. 264 : 47 T. L. R. 264. 


Annotations : — At to (2) Conid. Keren Kayemeth Le Jiaroel, 
Ltd. v. I. R. Comrs., [1931] 9 K. B. 466. Generally, Bold. 
lie Colonial Bishoprics Fund, 1841, 11935] Ch. 148 ; I. R. 
Comrs. v. Gull, [1937] 4 All E. R. 290. 


27. Add. Annotation: — Consd. Re Lucas, Rhys 
v. A.-G., [1922] 2 Oh. 52. 

27a. .] — Testatrix gave the income of 

certain shares in a public co. for the education 
of children of employees of the co. A gave 
the income of further shares in the oo. for 
the benefit of incapacitated employees, the 
income in each case to be applied by the 
governors of the co., in their discretion : — 
Held : both gifts were u good charitable 
bequests, the first being for promoting educa- 
tion A the second for the alleviation of 
poverty . — Re Raynbr, Oloutman v. Rbg- 
nart (1920), 89 L. J. Oh. 869 ; 122 L. T. 677 ; 
84 J. P. 61. 


28. Add. Annotation : — As to (1) Apid. Wemher’s 
Charitable Trust (Trustees) v . I. R. Comrs., 
[1937] 2 All E. R. 488. 

29. Add. Annotation: — Consd. Re Lucas, Rhys 
v. A.-G., [192212 Oh. 52. 

80. Add. Annotation : — Consd. Keren Kayemeth 
Le Jisroel, Ltd. v . 1. R. Oomrs., [1981] 2 K. B. 
465. 


30a. Infirm, sick A aged priests.] — A testatrix 
bequeathed a sum of £200 to be paid annually 
out of the income of her residuary estate to 
44 the Treasurer of the Society for Infirm 
Roman Catholic Priests of thu Diocese of 
Clifton/ 4 There was no society bearing the 
name used by the testatrix in her Will A the 


PART L SECT. 8, SUB-SECT. 1. 
b I. — JndtomU omtlewomen .) — 
Hdd: a tame charitable bequest. — 
Re CLuotoxju Psaocos v. Ewxn, 
[1930] N. Z. L. R. 713.— NJS. 

sb. “ Wounded * disabled soldiers » 
— *' Home for t Bounded settlors .**} — 
Testatrix, by a will executed in 1991, 
directed her trustees to pay out of 
the moneys repres e nti ng her net 


residuary estate (inter alia ) '* To the 
Wounded A Disabled Soldiers of New 
Zealand the sum of four hundred 
pounds,** A •* To a home for Wounded 
Bailor* of the British Empire the sum 
of one hundred pounds.** (All parties 
agreed that the latter was a good 
Suitable gift) ffeWv as the sift 
to •• the Wounded A Disabled Soldiers 
of New Zealand ** was not to individuals 
but to a Beotian of the publio, it was a 
charitable gift ; A, although it was a 

60 


gift direct, the absence of anything 
directly constituting a trust was 
immaterial as the ot. could constitute 
the trust ; the gifts to M a home for 
Wounded Sailors of the British 
Empire ** disclosed a general intention 
to favour of oharity. A did not fail 
beoause the object at musk gift might 
be unosrtaih , — Re Shosonds, Publio 
Two&nat sTStowu, [19331 N. Z. L. E. 
Supp. 172.-&4V.Z. 
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“ Society for the Belief of Infirm Sick A Aged 
Roman Catholic Secular Priests in the Clifton 
Diocese ” was admitted to be the society 
which the testatrix intended to benefit : — 
Held : the purpose of that society, namely, 
the assistance of a particular kind of priest, 
was a purpose which tended to advance 
religion ; the society was a charitable institu- 
tion ; A the gift was a good charitable 
bequest . — Re Forster, Gellatly v. Palmer, 
[1939] Ch. 22 ; [1938] 3 All E. R. 767 ; 108 
L. J. Ch. 18 ; 159 L. T. 613 ; 54 T. L. It. 
1086 ; 82 Sol. Jo. 047. 


84 a, Distributing coal A making loans to 

poor A deserving Inhabitants.]—- Testator, a 
native of F., a small village, bequeathed his 
residuary estate to trustees upon trust to 
set aside £800 as a “ Goal Fund,” the income 
whereof was to be used for the purchase of 
coal to be distributed among such poor & 
deserving inhabitants of F. as a committee 
should think fit, A to hold the rest of his 
residuary estate as a “ Loans Fund ” & to 
apply the capital & income thereof, under the 
direction of the committee, 44 in making 
loans to poor A deserving inhabitants of the 

S arish of F. in manner hereinafter provided.” 

[o loan was to exceed £100, repayable within 
nine years at longest. No interest was to be 
charged A no borrower to have more than 
one loan. Only one-sixth part of the fund 
was to be lent in any one year, A the borrowers 
were to be inhabitants or residents of F. not 
above the age of thirty-five years. Testator 
directed that 44 all surplus money forming 
part of or arising from the * Loans Fund” 
over A above £500 A not required for loans 
shall be invested by the trustees under the 
direction of the committee, but ail invest- 
ments purchased shall be from time to time 
sold for the purpose of advancing the produce 
thereof in loans if A when required ” : — Held : 
(1) the will displayed a general charitable 
intention & contained an immediate & 
effective gift of the whole of the residue to 
charity, displacing the claim of the next of 
kin ; (2) the question of accumulation beyond 
the period allowed by law did not arise, the 
possibility of a surplus hereafter not impairing 
the validity of the immediate gift to charity ; 
(3) the doctrine of cy-prte could be at once 
applied, if necessary, to any surplus income 
after the period allowed by law for accumula- 
tion had expired. — Re Monk, Giffen v . 
Wbdd, [1927] 2 Oh. 197 ; 96 L. J. Ch. 296 ; 
137 L. T. 4 ; 43 T. L. R. 256, C. A. 


Annotation: — Aa to (1) Bsfd. I. R. Comrs. v. 
Mansions Trustees (1927), 43 T. L. R. 270, 


KODerts Marine 


80, Add , Annotation : — Retd. Re Smith, Public 
Trustee v. Smith, [1932] 1 Ch. 153. 

42«. Maintenance of patients from par- 

ticular parish.} — A testator, by his will, gave 
a sum of £3,000 to his trustees upon trust for 
investment A directed that the yearly income 
thereof should be applied “ in payment of the 
expenses A maintenance of patients from the 
parishes of ” S. A S. to A at two named 
hospitals or either of them : — Held : the gift 
was a trust for the relief of impotent A poor 
persons within the purposes set out .in the 
preamble to the Statute of Elizabeth & was a 
valid charitable bequest . — Re Road ley, 
Ivbson v. Wakefield, [1980] 1 Ch. 524 ; 09 
L.T.Oh.232; 144L.T.64; 46 T. L. R. 215. 


45. Add . Annotations : — Apld. I. R. Comrs. v. 
Roberts Marine Mansions Trustees (1927), 
43 T, L. R. 270. Folld. Re Chaplin, Neame v. 
A.-GK (1932), 76 Sol. Jo. 576 ; Re James, 
Grenfell v, Hamilton (1932), 48 T. L. R. 250. 
Reid. Re Clarke, Braoey v. Royal National 
Lifeboat Institution, [1923] 2 Ch. 407 ; Re 
De Oasteret, Forster v. De Carteret, [1933] 
Oh. 103. 

46. Add . Annotations : — Consd. Re Clarke, Bracey 
v. Royal National Lifeboat Institution, [1923] 
2 Ch. 407. Apld. Re De Carteret, Forster 
v. De Carteret, [1933] Ch. 103. Refd. 
Blackwell v. Blackwell, [1929] A. 0. 318. 

47a. Nursing home — Persons of moderate means — 
Gift charitable.] — Testator made the fol- 
lowing gift in his will : “ I give A bequeath 
all the residue A remainder of my estate not 
otherwise disposed of by this my will to : 
(a) such institution, society or nursing home, 
or nursing homes, or similar institutions as 
assist or provide for persons of moderate 
means such as clerks, governesses A others 
who may not be able or eligible to benefit 
under the National Health Insurance Act, 
Old Age Pensions, or other Act of a like 
character to have either surgical operations 
performed together with medical treatment 
or medical treatment alone on payment of 
some moderate contribution ; (b) the Royal 
National Lifeboat Institution ; (c) the Lister 
Institute of Preventive Medicine ; (d) A such 
other funds, charities A institutions as the 
exors. in their absolute discretion shall think 
fit ; & I direct that suoh residue shall by 
divided amongst the legatees named in the 
paragraphs (a), (b), (c), A (d) lastly herein- 
before contained in suoh shares A pro- 
portions as my trustees shall determine.” 
It was admitted that the objects under (b) 
A (c) were charitable. On the question 
whether the residue was validly disposed of 
by the will or failed in whole or in part for 
uncertainty : — Held : (1 ) the objects included 
under paragraph (a) were charitable since 
the means of the recipients would necessitate 
their being unable without the bounty of 
testator to procure the treatment of which 
they might stand in need ; (2) the objects 
specified under heading (d) being for such 
indefinite charitable & non-charitable objects 
as the exors. should think fit were not 
exclusively charitable, A therefore though a 
trust for charitable A non-charitable indefinite 
purposes indiscriminately failed by reason of 
uncertainty, this trust being of a part of a 
fund for charitable purposes A another part 
for non-charitable indefinite purposes the 
ct. could ascertain what the parts were. — 
Re Clarke, Bracey v. Royal National 
Lifeboat Institution, [1923] 2 Oh. 407 ; 
92 L. J. Ch. 629 ; 129 L. T. 310 ; 39 T. L. R. 
433 ; 87 Sol. Jo. 680. 

Annotation: — A» to (1) Apld. Re Do Carteret, Forster r* 
De Carteret, [1933] Ch. 103. 

47b. “ Home of Rest "—Lady teachers— Valid.]— 

Re Estun, Prichard v. Thomas, No. 45, 
ante, 

47c. Sisters of a Community A Clergy — Valid.] 

— Testatrix devised a freehold house to her 
trustees in trust to establish a Home of Rest 
for the Bisters of a Community, for the Clergy 
of the Dioceee of Truro, A such persons as the 
Mother Superior of the Community should 
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nominate A appoint, A bequeathed £6,000, 
the interest of which should be applied to 
repair the house A maintain A support the 
inmates. The Bisters of the Community 
were engaged on charitable work A their 
individual incomes were pooled. It was 
doubtful whether it was practicable to carry 
on the Home of Best with the resources avail- 
able : — Held : (1) the devise A bequest were 
a good charitable trust ; (2) the Sisters A 
the Clergy were good objects of a charity ; 

(3) the Mother Superior should only appoint 
persons who were suitable objects of a charity, 
A to do otherwise would be a breach of trust ; 

(4) there should be an inquiry in Chambers 
whether it would be practicable now or at 
any future time to establish the Home of 
Best, A if so to settle a scheme ; (5) & if it 
was found not practicable the question must 
be determined whether the trust failed or 
should be applied cy-prts. — Re James, Gren- 
fell v. Hamilton, [1932] 2 Oh. 25 ; 101 
L. J. Oh. 266 ; 146 L. T. 528 ; 48 T. L. R. 
260 ; 76 Sol. Jo. 146. 

Annotation : — As to (1) Folld. Re Chaplin, Neame v. A.-G., 
76 Sol. Jo. 676. 

47d. For means of physical A mental re- 

cuperation — Valid.] — Testator devised A be- 
queathed to his trustees a freehold house, its 
' contents, & funds representing the net 
residue of his estate upor trust to establish 
A found a charity “ to provide a Home of 
Best that shall afford the means of physical 
A /or mental recuperation to persons in need 
of rest by reason of the stress A strain caused 
or partly caused by the conditions in which 
they ordinarily live A/or work.” The same 
clause provided that the trustees should apply 
to the ot. or the Charity Comrs. for a scheme 
in respect of the charity A also specified 
testator's further wishes with/ regard to the 
charity, but provided that if the ct., the 
Charity Comrs., or the trustees considered 
those wishes in any respects impracticable 
or difficult to realise, in those respeots they 
were not to be regarded as binding on or 
fettering the discretion of the ct. the Charity 
Comrs., or the trustees in the provision or 
alteration of a scheme. One of those wishes, 
expressed also in the same clause, was that 
in considering the suitability of a candidate 
for admission to the home the candidate’s 
financial position should not be taken into 
account ; another was that persons admitted 
might be required to pay according to their 
means for board, lodging A other benefits 
A, where reasonably possible, for medical 
attendance A treatment, for which, however, 
the funds of the home might be drawn upon 
at the trustees’ discretion : — Held : these 
were valid charitable trusts. — Re Chaplin, 
Neame v. A.-G., [1933] Ch. 115; 102 

L. J. Ch. 56 ; 148 L. T. 190 ; 76 Sol. Jo. 
676. 

48. Add. Annotations : — Consd. Chesterman v. 
Federal Taxation Comr. (1925), 42 T. L. B. 
121. Apld. Re Williams. Public Trustee v. 
Williams, [1927] 2 Ch. 283. Consd. Re Pre- 
vost, Lloyds Bank v. Barclays Bank. [1930] 


2 Ch. 883. Retd. Geologists' Assocn. v. I. B. 
Comrs. (1928), 14 Tax Cas. 271 ; Re Barclay, 
Gardner v. Barclay, Steuart v. Barclay, [1929] 
2 Ch. 173 ; Re Patten, Westminster Bank v. 
Carlyon, [1929] 2 Ch. 276 ; Re Bain, Public 
Trustee v. Boss, [1930] 1 Ch. 224. 

49. Add, Annotations : — Consd. Chesterman v. 
Federal Taxation Comr. (1925), 42 T. L. B. 
121. Apld. Re Williams, Public Trustee v . 
Williams, [1927] 2 Oh. 283. Hefd. Geologists' 
Assocn. v. I. B. Comrs. (1928), 14 Tax Cas. 
271 ; Re Barclay, Gardner v, Barclay, 
Steuart v. Barclay, [1929] 2 Ch. 173 ; Re 
Patten, Westminster Bank v . Carlyon, [1929] 
2 Oh. 270. 

50. Add. Annotations: — As to (1) Retd. Re 
Stratton, Stratton v . A.-G., [1930] 2 Ch. 151 ; 
Re Ashton, Westminster Bank v. Farley, 
[1938] Ch. 482. As to (2) Consd. Geologists’ 
Assocn. v. I. R. Comrs. (1928), 14 Tax Cas. 
271. Refd. Re Barclay, Gardner v. Barclay, 
Steuart v. Barclay, [1929] 2 Ch. 173. As 
to (2) Refd. Re Bain, Public Trustee v. Boss, 
[1930] 1 Oh. 224. 

*57. Add Annotation : — As to (2) Apld. Re Gray, 
Todd v. Taylor, [1925] Ch. 302. 

62. Add. Annotation : — Refd. Re Grove- Grady, 
Plowdon v . Lawrence, [1929] 1 Ch. 557. 

66. Add. Annotations : — Refd. Brighton College v. 

Marriott (1924), 69 .Sol. Jo. 229; Tribune 
Press, I^ahore (Trustees) v. Income Tax 
Conn*., Punjab, Lahore, [1939] 3 All E. R. 
409. 

68. Add. Annotations: — Apld. Re Hood, Public 
Trustee v. Hood (1930), 143 L. T. 691. 
Consd. Bonar Law Memorial Trust v. I. R. 
Comrs. (1933), 49 T. L. R. 220; Tribune 
Press, Lahore (Trustees) v. Income Tax 
Comr., Punjab, Jjahore, [1939] 3 All E. R. 
469. Refd. I. R. Comrs. v. Temperance 
Council of Christian Churches of England A 
Wales (1920), 136 L. T. 27. 

68a. Advancement of Christian principles.] — H. 
died on July 12, 1922, having made his will 
on May 24, 1921, in which he directed that 
the residue of his estate, about £13,000, 
should be paid to certain persons to be held 
by them upon certain trusts as follows : 
“ Whereas I believe in the universality of the 
Christian religion & that the remedy for the 
unrest & disorders of the body politic will be 
found in the application of Christian prin- 
ciples to all numan relationships. A 
whereas I believe the drink traffic to be one 
of the most subtle A effective forces in 
preventing the successful application of these 
principles A I therefore hope A trust that 
active steps will be taken to minimise A 
ultimately extinguish this enemy of my 
country’s welfare. Now therefore I declare 
it to be my wish that my general bene- 
ficiaries shall hold the whole of my residuary 
trust estate together with the income thereof 
in spreading the Christian principles before 
mentioned A in aiding all active steps to 
minimise A extinguish the drink traffic.” 
The public trustee issued a summons to have 
it determined whether that gift in the will 


PART I. SECT. 8, SUB-SECT. 4. 
u. Political economy — Furtherance 
ot Oettar relations hetcteen employer* dt 
employer* — Valid . ) — Me Oobbxtt 
(1881). 17 Ton. L. K. 188. — AU8. 


»d. Technical education .} — Bequest 
for the extension of the teaching of 
technical education in State schools 
held a valid charitable object. — 
Koval North Shore Hospital of 


Sydney r. A.-G. for New South 
Wales (1938), 60 C. L. R. 386 ; 44 
A. L. N. 434; 12 A. L. J. 182; 56 
N. S. W. W. N. 116 ; 38 S. R. N. S. W. 
405.— AUS. 
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constituted a valid charitable trust or 
whether the gift so far as given for the 
minimising of the drink traffic was not 
charitable Sc therefore the whole gift was 
invalid Sc the next of kin became entitled. 
The judge held that the gift was a good 
charitable gift. On appeal by the next of 
kin : — Held : the first recital in the gift was 
the dominant clause showing that the main 
object was the advancement of Christian 
principles with a suggestion as to a particular 
method by which the advancement could be 
furthered & that method was subsidiary Sc 
ancillary, therefore the whole gift was a good 
charitable gift, being one for the advance- 
ment of Christian principles. 

Temperance itself is undoubtedly a charit- 
able object (Lawrence, L.J.). — He Hood, 
Public Trustee v, Hood, [1931] 1 Ch. 240; 
100 L. J. Ch. 116 ; 143 L. T. 691 ; 40 T. L. R. 
671 ; 74 Sol. Jo. 649, C. A. 

Annotations : — Oonsd Bonar Law Memorial Trust r. I. R. 

Comrs. (1933), 49 T. L. R. 220 ; Tribune Press, Lahore 
(Trustees) v. Income Tax Comr., Punjab, Lahore, [1939] 
3 All E. R. 4C9. 

69. Add, Annotations : — Refd. Re Tetley, National 
Provincial & Union Bank of England v, 
Tetley, [1923] 1 Ch. 268 ; Geologists’ Assocn. 
v . I. R. Comrs. (1928), 14 Tax Cas. 271. 

70. Add. Annotations : — Dlstd. Wemher’s Charit- 
able Trust (Trustees) v. I. R. Comrs., [1937] 
2 All E. R. 488. Refd. Re Ward’s Estate, 
Ward v. Ward (1937), 81 Sol. Jo. 397. 

70a. Zoology — Zoological Society of London — 
Valid. ]— -The objects of the Zoological 
Society of London as defined by its Charter 
are “ the advancement of zoology & animal 
physiology Sc the introduction of new & 
curious subjects of the animal kingdom ” 
Held : the first object was clearly educational 
Sc the second object, being on construction 
merely in aid of the first, was also educational 
Sc , semble , it was educational in itself. The 
Society was therefore an educational charity, 
although in carrying out its objects it was 
found necessary to provide its pupils with 
food Sc amusement. The second object 
necessitated Sc involved the upkeep Sc 
improvement of Zoological Gardens. Con- 
sequently a bequest of money to the Society 
upon trust to apply the income for “ the 
upkeep & improvement of the Zoological 
Gardens, Sc for the objects of the said 
Society,” was a good charitable gift Sc not 
void for perpetuity . — Re Lopes, Bence, 
Jones v. Zoological Society of London- 
[1931] 2 Ch. 130 ; 100 L. J. Ch. 296 ; 140 
il T. 8 ; 40 T. L. R. 677 ; 74 Sol. Jo. 681. 

70b. Children's outing .] — Re Ward’s Estate, 
Ward v. Ward (1937), 81 Sol. Jo. 397. 

78a. Trust to erect national theatre — Sc revive 

English classical drama — Valid.]— (1) The 
Shakespeare Memorial Trust was established 
to erect Sc endow a Shakespeare Memorial 
National Theatre, with the object of per- 
forming Shakespeare’s plays, reviving English 
classical drama, Sc stimulating the art of 
acting : — Held : the trust was a good charit- 
able trust, on the ground either that the 
objects were for the advancement of education 


or that they came within the class of purposes 
beneficial to the community other than by 
way of the relief of poverty or the advance- 
ment of education or religion referred to by 
Lord Macnaqhten in Income Tax Special 
Purposes Comrs . v. Pemsel t [1891] A. 0. 631. 

(2) At the time when a donation of 
£70,000 was made to the charity, part of 
which was applied by the oharity in the 
purchase of a site for the theatre, no annual 
subscription had been received, but within 
only nine days of that time the first annual 
subscription was received. On the subse- 
quent sale of the site, the question arose 
whether, in those circumstances, the consent 
of the Charity Comrs. was required to the 
sale by the oharity: — Held: notwith- 
standing that in the inception of its formation 
it was contemplated that the charity should 
be supported by annual subscriptions as 
well as by income from endowment. Sc not- 
withstanding that there was an interval 
of nine days only between the donation Sc the 
first of the annual subscriptions, the charity 
was not at the time when the donation was 
received a mixed charity within 1853 Act, 
s. 62 ; & as it was, therefore, not exempted 
from the jurisdiction of the Charity Comrs., 
their consent to the sale by the charity was 
required. — Re Shakespeare Memorial 
Trust, Lytton (Earl) v. A.-G., [1923] 2 Oh. 
389; 92 L. J. Ch. 551 ; 130 L. T. 66; 39 
T. L. R. 610, 070 ; 67 Sol. Jo. 809. 

73b. Bequest to provide sweets — For all children 
within parish — Not confined to those attending 
school — Not valid.] — Testator by his will, 
after leaving money for prizes for the best- 
conducted school children in the parish, left 
money to provide 44 a pennyworth of sweets 
each for all boys Sc girls below the age of 
fourteen resident within the parish,” Sc he 
directed that the income of the residue of his 
estate should be applied in awarding annual 
prizes to residents for the best-kept gardens 
Sc cottages : — Held : since there was no 
provision as to the gift of sweets being 
confined to children who had attended 
school, that gift was not charitable Sc was 
void, but the gift to provide prizes for the 
best-kept gardens Sc cottages was a good 
charitable gift as it was one for the benefit 
of the community. — Re Pleasants, Pleas- 
ants v. A.-G. (1923), 39 T. L. R. 076. 

Annotation: — Reid. I. R. Comrs. v. York* hire Agricultural 
Soo., [1928] 1 K. B. 611. 

75. Add. Annotations: — Apprvd. Ohesterman v. 
Federal Taxation Comr. (1925), 42 T. L. R. 
121. Apld. Re Williams, Public Trustee v. 
Williams, [1927] 2 Ch. 283. Con*d. Geologists' 
Assocn. v. I. R. Comrs. (1928), 14 Tax Cas. 
271 ; Re Barclay, Gardner v. Barclay, 
Steuart v. Barclay, [1929] 2 Oh. 173 ; Re 
Prevost, Lloyds Bank v. Barclays Bank, [1930] 
2 Ch. 383. Refd. Re Patten, Westminster 
Bank v. Carlyon, [1929] 2 Oh. 270 ; Re Bain, 
Public Trustee v. Ross, [1930] 1 Ch. 224. 

75a. .1 — Testator by his will, wherein he 

described himself as a Clerk in Holy Orders, 
gave all his property to the Public Trustee 
upon trust for investment. He then directed 


PART L SECT. 4, SUB-SECT. 1. 
•a, Wakf .) — A trust in the sense of 
being an obligation attached to the 
ownership of the property is known to 


the Muhammadan 
ctlon between an 
English trust for charitable Sc religious 
purposes Sc a Muhammadan wakf is 
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nore historical than legal.— Bvitn 
3 1 ah Mohamad Kazim v. Sfud Abi 
1 ao mu (1931), 1. L. R. 11 Pat. 
88 .— IND. 
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that the income should be paid to the Bishops 
of the dioceses of St. D. h B., the rector of 
I j. Sc the vicars of two other parishes Sc their 
successors, together with a layman appointed 
by the conference of each of those dioceses, 
whom he nominated administrative trustees. 
After stating that his wife left her interest in 
certain property to him to be used as he 
wished, hut for preference for Church pur- 

E oses, testator, in expressed accordance with 
er wish, by clause S, devised all he should 
die possessed of as a fund for assisting the 
education of candidates for Holy Orders in 
the Church of England, to be administered 
by the trustees. Clause 12 contained the 
following proviso ; 44 If for any sufficient 
reason, whether disendowment may or may 
not have taken place, the trustees decide that 
the interests of the Church could be better 
served by any changes in the method of 
administering, or even in the object to which 
the fund is applied under my will, such change 
or changes may be made with the several 
consents expressed by a majority of the 
Diqoesan Conferences of B. & St. D.” : — 
Held ; the objects to which the trustees 
. were, by clause 12, empowered to change the « 

* application of the fund were not other than 
charitable objects & were religious objects 
in the interests of the Church as an organisa- 
' tion existing for the instruction & edification 
of the public, Sc the gift in clause 3 was a 
valid charitable gift. — Re Williams, Public 
Trustee v, Williams, [1927] 2 Ch. 283 ; 96 
L. J. Ch. 449 ; 137 <L. T. 477 ; 71 Sol. Jo. 605. 
Annotation : — Retd. Re Bain, Public Trustee v. Roes, (1930] 

* 1 Cb. 224. 

78. Add, Annotations : — Reid. Re Clarke, Bracey 
v, Royal National Lifeboat Institution, [1923] 

2 Ch. 407 ; Re King, Kerr v. Bradley, [1923] 

1 Ch. 243. 

7 g a , .] — A testatrix who died 

domiciled in England, leaving property in 
both England Sc the United States, by her 
will gave a legacy of 10,000 dollars or the 
equivalent thereof in sterling at current rates 
of exchange to the rector & churchwardens 
or other the governing body of 0. Church for 
the purpose of keeping the burial ground Sc 
monument therein to her late husband & 
herself in good & sufficient repair Sc for the 
maintenance of the church & the decorations 
thereof. Testatrix, who died in 1926, was 
buried in C. cemetery immediately adjoining 
the churchyard, which had long been closed 
for burials, in the same grave as her husband: 

— Held : a valid charitable bequest, to be 
divided equally between the vicar Sc church- 
wardens of C. Parish Church as the con- 
trollers of the church Sc churchyard Sc the 
Borough Council as managers Sc owners of the 
cemetery . — Re Eighmib, Colbournb v. 
Wilks, [1936] Ch. 624 ; 104 L. J. Ch. 264 ; 
163 Lu T. 296 ; 61 T. L. R. 404. 

79a. Benefit of Roman Catholic Church — Open to 
public — Valid.] — (1 ) A bequest for the benefit 
of a church belongmg to a monastic order of 
the Roman Catholic Church but open to the 
public was not rendered invalid by Roman 
Catholic Relief Act, 1829 (c. 7). 

Testatrix by her will dated Sept. 7, 1903, 
gave the residue of all her property, after the 
death of G*, to whom she had given a life 
interest, in the following terms : 44 To 

the Superior of the Jesuit Church of 
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the Immaculate Conception, Farm Street, 
London, to the Superior of that Church at 
the moment M of the legacy falling due, Sc 
failing him "to any other representative 
Father of the Grder of the Society of 
Jesus . . . M s — Held : the gift was to this 
Superior upon trust for the benefit of the 
church at Farm Street as he might in his 
discretion think fit ; Sc this was a valid gift. 

(2) Testatrix died in 1910, Sc G. died 
in 1928. The Superior of the Church of 
the Immaculate Conception^ Farm Street, 
London, was not the same person at the death 
of testatrix as at the death of G. : — Held : 
the gift was a valid gift to the Superior at 
the moment of G.’s death absolutely. — 
Re Barclay, Gardner v. Barclay, Steuart 
v, Barclay, [1929] 2 Ch. 173 ; 98 L. J. Ch. 
410 ; 141 L. T. 447 ; 46 T. L. R. 406, 0. A. 

Annotation : — Generally, Befd. Re Stratton, Knapman v, 
A.-G. (1930), 47 T. L. R. 82. 

80a, .] — Re Eighmib, Oolbournb v , 

Wilks, No. 7.8a, ante, 

81a. Upkeep of chapel Sc school — Includes 
maintenance of services Sc Sunday school.] 

— A testator by his will, after giving certain 
specific legacies including one of £60 to the 
K. H. Baptist Chapel, directed that a trust 
be created with the remainder of his personal 
Sc real estate “ for the payment from the 
income thereof of the following legacies, viz., 
£26 per annum to IVf. L., £100 per annum to 

J. L., Sc the balance of the income to be 
divided equally between my two sisters C. P. 
Sc M. H. . . • On the death of the last 
surviving legatee under the trust I direct 
that the income be devoted to the upkeep of 
the K. H. Baptist Chapel Sc school & for the 
provision of prizes for the scholars of both 
sexes.” A summons was taken out to 
determine (i) whether the gift was a good 
Sc valid bequest of the whole of the residuary 
estate or whether it failed to any Sc what 
extent. The only school attached to the 

K. H. Baptist church was a Sunday school 

in connection with which book prizes were 
awarded. It was contended that such a 
school was not what testator had in mind. 
Sc that, even if it was, the upkeep of the 
chapel Sc school would not exhaust the 
income of the residuary estate the capital 
of which amounted to some £29,500, with the 
result that the balance of the income which 
was not used for. that purpose must be held 
to be undisposed of by the will ; (ii) how, in 
view of the fact that, at the date of the 
summons, the testator’s two sisters, both of 
whom had survived the testator, 4 had both 
died, the income of the testator's estate 
thereby set free should be disposed of until 
the death of the survivor of the other 
annuitants, M. L. Sc J. L . : — Held : (1) there 
was a good charitable bequest of the whole of 
the testator's residuary estate in favour of 
the K. H. Baptist Chapel Sc school Sc the word 
school included Sunday school ; (2) the 

personal representatives of testator's two 
sisters were entitled to the surplus of the 
income, after providing for the annuities to 
M. L. Sc J. L., until the survivor of M* L. 
Sc J. L. had died ; (3) 41 upkeep " of the 
chapel did not mean meref y keeping the 
premises in repair, but included all the 
expenses necessarily incurred in providing 
the chapel services . A maintaining, in a broad 
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sense, the Sunday school. — Re Strickland’s 
Wi ll T rusts, National Guarantee & 
Suretyship Assocn., Ltd. v. Maidment, 
[1986] 8 All E. R. 1027 ; [1937] 3 All E.R. 
676. 

82. Add. Annotation ; — Refd. Re Tetley, National 
Provincial ft Union Bank of England v. 
Tetley, [1923] 1 Oh. 268. 

89. Add, Annotations As to (1) Apld. Geolo- 
gists’ Assocn. v . 1. R. Oomrs. J[1928), 14 Tax 
Oas. 271. Consd. Re Bain, Public Trustee 
v . Ross (1929), 45 T. L. R. 617. Refd. Re 
Williams, Public Trustee v. Williams, [1927] 
2 Oh. 283. 

90. Add, Annotation : — Generally, Refd. Re Monk, 
Gillen v. Wedd,[1927] 2 Oh. 197. 

91a. .} — A testatrix by her will gave all the 

residue of her estate to her exors. for the 
assistance of such schemes of the Church 
Army & the Salvation Army & in such 
amounts as her exors. should in their absolute 
discretion think fit : — Held : there was a 
valid charitable gift, as both the Church Army 
& the Salvation Army had as their defined 
objects the relief of poverty & the promotion 
of religion, both charitable objects within the 
Statute of Elizabeth. — Re Smith, Walker 
v . Battersea General Hospital (1938), 54 
T. L. R. 851 ; 82 Sol. Jo. 434. 

91b. Church Army.] — Re Smith, Walker v. 
Battersea General Hospital, No. 91a, 
ante . 

94. Add. Annotation : — Refd. Re Hummelten- 
berg, Beatty v. London Spiritualistic Alliance 
(1923), 92 L. J. Oh. 326. 

105a. Infirm, sick & aged.] — Re Forster, 

Gellatly v. Palmer, No. 30a, ante. 

106. Add. Annotations : — Consd. Re Barclay, 
Gardner v. Barclay, Steuart v . Barclay, [1929] 
2 Ch. 173 ; Re Caus, Lindeboom v. Camille, 
[1934] Ch. 102. Refd. Blackwell v. Blackwell, 
[1929] A. 0. 318. 

100a. .] — A Roman Catholic testator by 

his will bequeathed “ £1,000 for Masses, 
foundation & others ” & also devoted four 
houses “ for one foundation Mass to be said 
for my soul & the souls of my parents & 
relatives during the space of twenty-five 


years,” ft directed that the property should 
revert to a named church. Evidence was 
given that by a " foundation Mass ” was 
intended a Mass the saying of which was to 
be paid for out of the interest of an invested 
fund, so that unless the gift was charitable 
it would be void for perpetuity : — Held : a 
gift for the saying of Masses is charitable as 
being for the advancement of religion (a) be- 
cause it enables a ritual act to be performed 
which is the central act of the religion of a 
large proportion of Christian people, ft (6) be- 
cause it assists in the endowment of priests 
whose duty it is to perform the act. — Re 
Caus, Lindeboom v . Camille, [1934] Oh. 
162 ; 103 L. J. Oh. 49 ; 150 L. T. 131 ; 60 
T. L. R. 80 77 Sol. Jo. 816. 

110a. Invalid.]— W alpool’s Case 

(1349), Duke, 95. 

Annotations: — Consd. Adams ft Lambert’s Oase (1602). 4 
Oo. Rep. 104b. Bold. Heath v. Chapman (1854), 2 Drew. 
417. 

114. Add. Annotations :- — Consd. Blackwell v. Black- 
well, [1929] A. 0. 318. N.F. Re Caus, Lindo- 
boom v. Camille, [1934] Ch. 162. 

118, Add. Annotation : — N.F. Re Caus, Lindeboom 
v. Camille, [1934] Ch. 162. 

118. Add. Annotation : — N.F. Re Caus, Lindeboom 
v . Camille, [1934] Ch. 162. 

119. Add. Annotations : — N.F. Re Caus. Linde- 
boom v. Camille, [1934] Ch. 102. Refd. 
Blackwell v . Blackwell, [1929] A. C. 318. 

120. Add. Annotation : — N.F. Re Caus, Lindeboom 
v. Camille, [1934] Oh. 162. 

128a. For benefit of church open to public— 

— Valid.] — Re Barclay, Gardner v. Bar- 
clay, Steuart v. Barclay, No. 79a, ante. 

129. Add. Annotations: — Consd. Chesterman v. 
Federal Taxation Comr. (1925), 42 T. L. R. 
121 ; Geologists’ Assocn. v. I. R. Comrs. 
(1928), 14 Tax Oas. 271 ; Re Prevost, Lloyds 
Bank v. Barclays Bank, [1930] 2 Ch. 388. 
Refd. Re Williams, Public Trustee v. Williams, 
[1927] 2 Oh. 283 ; Re Barclay, Gardner v. 
Barclay, Steuart v. Barclay, [1929] 2 Oh. 173 ; 
Re Patten, Westminster Bank v. Carl yon, 
[1929] 2 Ch. 276 ; Re Bain, Public Trustee v . 
Ross, [1930] 1 Ch. 224. 


PART I. SECT. 4, SUB-SECT. 4. 

so. True Christian Church Publish- 
ing Society — Valid. 1 — A gift to the 
True Christian Church Publishing 
Society, which disseminates the religi- 
ous teaching of Swedenborg* is a valid 
charitable bequest. — Re Knight, f 1 937 J 
2 D. L. R. 285 ; O. R. 462. — CAN. 

PART L SECT. A SUB-SECT. 6. 

, ». For " [19191 II. R. 443 ” read 

[1819] 1 1. R. 316.” 

PART L SECT. 4. SUB-SECT. 7. 

10e zi. .J — A bequest for 

the saying of masMs for the repose of 
souls h not In this Province void as 
superstitious. A bequest of the residue 
of testator’s estate (consisting of both 
roalty ft personalty) to a church, " to 
be invested ft kept Invested ... for 
ever ft the interest ... to be applied 


ever ” Heft! .♦ ineffective as creating 
esse the p ers o nalty alone would have 


been applicable to the trust declared. — 
Re Zraghan (1916), 37 O. L. R. 536.— 

CAN. 

106x11. .1 — A bequest of 

the annual Income of a trust fund to 
a priest for the saying of masses in 
perpetuity is valid as a charitable trust 
ft thus outside the soope of the rule 
against perpetuities. — Re Hallisy, 
gW2) 4 6; lT R. *16; 0. R. 488,— 

106 xiii. — .1 \~UeU : a gift 

for masses is a good charitable gift, & 
in Queensland assets may ho mar- 
shalled in favour of such a gift. — Re 
Byrne’s Will, Byrnk v. Byrne 
(1938), Q. S. li. 346.— AUS. 

114 iv. - — .1 — Testator (who 

died within three months from the 
date of the execution of his will) 
directed his Interest in a farm of land 
to be sold, ft out of the proceeds of the 
•ale a sum of £200 to be set apart ft 
given to the parish priests ft curates 
of C. Roman Catholic Church to be 
invested by them; the principal to 
remain invested for all time m the 
names of the enrwssrive parish priests 
ft c urat es of C., the interest thereof to 


be applied in saying masses for the 
repose of testator's soul. After be- 
queathing a pecuniary legacy, testator 

B ve the rest, residue & remainder of 
i property to the Abbot of M., ft the 
Franciscan Friars in C. in equal shares 
for the purposes of having masses said 
for the repose of his soul in M. ft C. 
At the dates of the execution of the 
will ft of the death of testator the same 
person was Abbot of M. ft the same 
three Franciscan Friars were resident 
in C. : — Held: (1) the legacy of £200 
was void as a charge upon lands under 
Charitable Donations ft Bequests Act, 
7 ft 8 Viet. c. 97 ; (2) in reference to 
the gift of residue so far as it consisted 
of pure personalty, there was a gift of 
one-half to the person who tilled the 
offloe of Abbot of M. at the date* of 
testator’s death in hi s Individual 
capacity for the offering up of masses 
ft same was valid ; there was a gift of 
the other half for the offering of ma s ses 
to a specified body, because they were 
members of the Order of Franciscan 
Friars bound by monastic vows, whJoh 
was void as contrary to the polipy of 
Catholic Relief Act, 10 Geo. 4, o. 7 
Burke v. Power, [1906] ILK. 11 9.— 
IR. 
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ISO, Add. Annotation: — Consd. Re Barclay, 
Gardner v. Barclay, Steuart v. Barclay, [1920] 
2 Oh. 173. 

135. Add. Annotations Consd. Blackwell v . Black- 
well, [1929] A. C. 318. Refd. Re Caus, 
Lindeboom v. Camille, [1934] Ch. 162. 

144. Add. Annotation: — Refd. Keren Kayemeth 
Le Jisroel, Ltd. v. 1. R. Comrs., [1931] 2 
K. B. 466. 

145. Add. Annotation : — Refd.Keren Kayemeth Le 
Jisroel, Ltd. v. I. R. Comrs., [1931] 2 K. B. 465. 

152. Add. Annotation : — N.P. Re Cans, Lindeboom 
v. Camille, [1934] Ch. 162. 

166. Add. Annotations : — Consd. Bladkwell v. Black - 
well, [1929] A. C. 318. Refd. Re Caus, 
Lindeboom v. Camille, [1934] Ch. 162. 

157. Add. Annotations: — As to (1) Consd. R 
Clarke, Bracey v. Royal National Lifeboat 
Institution, [1923] 2 Ch. 407 ; Re Davis, 
Thomas v. Davis, [1923] 1 Ch. 225. Refd. 
Re Tetley, National Provincial & Union Bank 
of England v. Tetley, [1923] 1 Ch. 258 ; Re. 
Grove-Grad y, Plowden v. Lawrence, [1929b 
1 Ch. 667 ; Re Hood, Public Trustee v. Hood 
(1930), 143 L. T. 691 ; Re Horrocks, Taylor 
' v. Kershaw, [1939] P. 198. 

160a. Gift to Oxford Group.]-- The testatrix be- 
» queathed a sum of money, any amount in 
excess of £100 of the income of the residue, 
& finally the residue of her estate upon the 
death of the last of her father’s descendants 
living at her death, to the secretary of the 
Oxford Group, & provided that the receipt 
of the secretary was to be a full & sufficient 
discharge to the trustee for the payment of 
the same. On behalf of the trustee of the 
testatrix's will, it was contended that, as the 
Oxford Group consisted of an unascertain- 
able number of persons, & had no constitu- 
tion, & as the secretary was not answerable 
to any person or board in respect of financial 
transactions, the gift failed. On behalf of 
defts., it was contended that there was in 
existence an assocn. capable of taking under 
the will. It was also contended that, in default 
of the first contention, the will ought to be 
construed in such a way as to make the legacy 
applicable for a certain purpose, or alternately, 
that the gift was a charitable one : — Held : (1 ) 
as, on the evidence, there was no assocn. known 
as the Oxford Group, & as the group had no 
constitution, it was not capable of taking 
under the will ; (2) as the will clearly stated 
that the money was to be paid to the secretary 
of the Oxford Group, the ct. was not in a 
position to construe the will so as to apply the 


gift for a purpose ; (3) as the aims of the 
Oxford Group could not be regarded as 
being directed towards the promotion of 
religion, namely, “ the promotion of the 
spiritual teaching of the religious body con- 
cerned & the maintenance of the spirit of its 
doctrines & observances," the gift was not a 
charitable one, & must, therefore, fail. — 
Re Thackrah, Thackrah v. Wilson, [1939] 
2 All E. R. 4 ; 83 Sol. Jo. 216. 

163. Add. Annotation : — Consd. Re Smith, Public 
Trustee v. Smith, [1932] 1 Oh. 153. 

164. Add. Annotation: — Refd. Re Smith, Public 
Trustee v. Smith, [1932] 1 Oh. 163. 

166. Add. Annotation : — Refd. Keren Kayemeth 
Le Jisroel, Ltd. v. I. R. Comrs. (1931), 47 
T. L. R. 461. 

172. Add. Annotation : — Refd. Re Smith, Public 
Trustee t>. Smith, [1932] 1 Oh. 163. 

176. Add. Annotation : — Refd. Re Smith, Public 
Trustee v. Smith, [1932] 1 Ch. 153. 

179. Add. Annotation : — Consd. Re Smith, Public 
Trustee t>. Smith, [1932] 1 Ch. 153. 

182. Add. Annotation: — Distd. Re Thackrah, 
Thackrah v. Wilson, [1939] 2 All E. R. 4. 

183. Add. Annotation : — Distd. Re Gwyon, Public 
Trustee v. A.-G. (1929), 46 T. L. R. 96. 

After this case add : — Compare , No. 217b, post • 

183a. Gift for purchase of site & erection of 

public hall.] — By his will G. O. S. gave his 
collection of arms & antiques to the corpn. 
of a certain town on condition that they 
deposited the same in one of the rooms of the 
public hall thereinafter mentioned, where 
the collection should be open to inspection 
by the public. The testator gave the whole 
of his real & residuary personal estate to his 
exor. & trustee upon trust for sale & con- 
version &, subject to the payment thereout of 
his funeral & testamentary expenses & debts 
& certain legacies & the setting apart of a 
sum to provide for a certain annuity 
mentioned in the will, upon trust to apply the 
proceeds of sale in the purchase of a suitable 
site in the said town & in or towards the 
erection on such site of a public hall, which 
site & hall when completed should be pre- 
sented by his trustee to the said corpn. to be 
used by them for such public purposes as 
they might consider desirable : — Held : 
(1) the reference to “ public purposes " in the 
will was limited* to public purposes for the 
benefit of the inhabitants of the particular 
borough mentioned in the will & excluded any 
possibility of the hall being used for private 
purposes. The gift for the purchase of a site 


PART I. SECT. 4, SUB-SECT. 12. 

•d. " Service of mu Lord A Master ” — 
Valid A — The glirt to trustees of moneys 
“ to be employed in the service of my 
“ Lord ft Master ” is a good charitable 
gift. — Re Brkwbr. Soucitor-Gkneral 
v. B voder, [1933] N. Z. L. R. 1221.— 
N.Z. 


if. Establishment of religious news* 
paper A — Held : a gift for the establish- 
ment of a Catholic newspaper oould not 
be supported as being ror a charitable 
purpose. — Melbourne Rohan Catho- 
lic Archbishop v. Lawlor. The Pops 
v. National Trustees, Executors ft 
Agency Co. or Australasia, Ltd. 
(1934), 51 O. L. R. I ; [1934] V. L. R. 
931 ; 40 Argos L. R. 902 ; 8 A. L. J. 
70.— AUS. 


PART 1. SECT. 6, SUB-SECT. 1. 

m I. Improvement .] — A gift by 

will to a city oounoil, to be expended 
for the improvement of the city as the 
trustee of the will and the council should 
agree ; — Held : a good oharitable gift. 
— Re Bones. Goltx v. Ballarat 
Trustees. Executors ft Agency Co- 
Ltd.. (1930] V. L. R. 340; A. L. R. 
279.— AUS. 

§k. Gift to parish-Amalgamation of 
parishes.} — A., by her will made in 
1935, devised ft bequeathed the residue 
of her property to the Representative 
Body of the Church of Ireland to hold 
the same upon trust to pay or apply 
the inoome of such residuary estate 
for the benefit of the parish of D. In 
1896 the wish of D. was united to the 
pariah of K. In 1923 that union was 

«« 


dissolved ft a now parish was created 
consisting of the former parish of D. 
ft the parish of C., ft thenoeforth this 
new parish was known «as the parish 
of C. ft D. : — Held : the parish of D. 
had a sufficient ecclesiastical existence 
to enable it to be the recipient of the 
gift: the income of the residuary 
estate of the testatrix must be applied 
for the benefit of the parish of v. as 
it existed prior to its union with the 
parish of K., but that, while the union 
of the parish of D. with the parish of 
C. continued to exist, the income must 
be applied for the general purposes of 
the united parish without any dis- 
crimination as to the area of the united 
parish that should be benefited by the 
application of the income or any part 
thereof. — Ookhaixy v. Ghcroh Repre- 
sentative Body, (19381 L R. 35,— 1R. 
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Sc the erection thereon of a public hall to be 
presented to the corpn. was therefore a valid 
charitable gift ; (2) the object of the bequest 
of arms Sc antiques was an educational object 
Sc the bequest was charitable. — Re Spence, 
Barclays Bane, Ltd. v. Stockton-on-Tees 
Corpn., [1938] Ch. 90 ; [1937] 3 All E. R. 
684 ; 107 L. J. Ch. 1 ; 63 T. L. R. 901 ; 81 
Sol. Jo. 060. 

188b. Gift of antiques for exhibition in public 

hall.] — Re Spence, Barclays Bank, Ltd. v. 
Stockton-on* Tees Corpn., No. 183a, ante . 

191. Add. Annotation : — Consd. Re Spence’s 

Estate, Barclays Bank, Ltd. v. Stockton-on- 
Tees Corpn., [1937] 3 All E. R. 084. 

198. Add. Annotation : — Refd. Institution of Civil 
Engineers v. I. R. Comrs., [1932] 1 K. B. 149. 

195a. Shakespeare Memorial Trust — Erection of 
theatre — Revival of English classical drama — 
Valid.] — Re Shakespeare Memorial Trust, 
Lytton (Earl) v. A.-G., No. 73a, ante. 

196. Add. Annotation : — As to (1) Refd. Re Gray, 
Todd v. Taylor, [1926] Ch. 302. 

197. Add. Annotations: — As to (1) Folld. Re Gray. 
Todd v. Taylor, [1925] Ch. 302. Consd. 
Wemher’s Charitable Trust (Trustees) v. 
I. R. Comrs., [1937] 2 All E. R. 488. 

199a. Promotion of physical efficiency of army — 
Encouragement of sport — Valid.] — By his 
will testator gave a sum of £3,000 to form the 
nucleus of a regimental fund for his regiment 
“ for the promotion of sport, including in- 
that term only shooting, fishing, cricket, 
football, Sc polo.” He also thereby gave 
directions as to the management of the 
fund. Later in the will he directed the 
payment of a further sum of £2,000, in the 
events which happened, “ to the aforesaid 
Sporting Fund ” to be held upon the same 
terms as the former legacy : — Held : the 
gifts were gifts for the purpose of promoting 
the physical efficiency of the army, Sc were 
valid charitable gifts. — Re Gray, Todd v. 
Taylor, [1925] Ch. 302 ; 94 L. J. Ch. 430 ; 
133 L. T. 030 ; 41 T. L. R. 335 ; 09 Sol. Jo. 398. 

Annotations : — Consd. T. R. Conors.*. Yorkshire Agricultural 
Soc., [1928] 1 K. B. 611 ; Wemher’s Charitable Trust 
(Trustees) u. I. R. Comrs., [1937] 2 All E. R. 488. 

199b. Repatriation of soldiers — Alter war service — 
Valid.] — (1) A valid charitable trust may 
exist although in its administration the 
benefit is not confined by the donor to the 
poor to the exclusion of the rich. 

A resident in New South Wales bequeathed 
his residuary estate “ unto the trustees for 
the time being of the ' Repatriation Fund * 
or other similar fund for the benefit of the 
New South Wales returned soldiers.” At the 
date of the will. Sc of testator’s death, there 
was established under statutes of the Com- 
monwealth of Australia a repatriation fund 


for Australian soldiers generally, but there 
was no repatriation fund, or similar fund, 
for New South Wales soldiers : — Held : 

(2) the gift created a valid charitable trust; 

(3) the trustees of the Commonwealth 
statutory repatriation fund were not trustees 
of the charity, Sc the settlement of a scheme 
had been rightly directed. — Verge v. Somer- 
ville, [1924] A. C. 490; 131 L. T. 107; 
40 T. L. R. 279 ; 68 Sol. Jo. 419 ; sub nom. 
Verge v. Somerville, A.-G. for Australia 
v. 8omerville, 93 L. J. P. 0. 173, P. 0. 

Annotations: — As to (1) Reid. Keren Kayemeth Le Jisroel, 
Ltd. t>. I. R. Comrs. (1932), 48 T. L. R. 469. As to (2) 
Refd. General Medical Council t>. I. R. Comrs., English 
Branch Council of General Medioal Council v. Same (1928), 
97 L. J. K. B. 678 ; Keren Kayeraeth Lo Jisroel, Ltd. t>. 
I. R. ComrH. (1931), 47 T. L. R. 461. Generally , Reid. Re 
Ward’s Estate, Word v. Ward (1937), 81 Sol. Jo. 397. 

201. Add. Annotation : — Consd. Re Grove-Grady, 
Plowden v. Lawrence, [1929] 1 Ch. 667. 

205. Add. Annotations : — As to (1 ) Consd. Adamson 
v. Melbourne Sc Metropolitan Board of Works, 
[1929] A. C. 142 ; Re Grove-Grady, Plowden 
v. Lawrence, [1929] 1 Ch. 557. 

206. Add Annotations : — As to (1) Dbtd. Re Hum- 
meltenberg, Beatty v. London Spiritualistic 
Alliance, [1923] 1 Ch. 237. Consd. I. R. 
Comrs. v . Yorkshire Agricultural Soc. (1927), 
44 T. L. R. 59 ; Re Grove-Grady, Plowden v. 
Lawrence, [1927] 1 Ch. 557. As to (2) Refd. 
I. R. Comrs. v. Temperance Council of 
Christian Churches of England Sc Wales 
(1920), 130 L. T. 27. Generally , Refd. Tri- 
bune Press, Lahore (Trustees) v. Income 
Tax Comr., Punjab, Inhere, 1 19391 3 All 
E. R. 409. 

208. Add. Annotation: — As to (2) Expld. Sc Dlstd. 
Re Grove-Grady, Plowden v. Lawrence, [1929] 
1 Ch. 557. 

208a. If beneficial to community.] — 

Testatrix, who died in 1926, by her will gave 
her residuary estate to her trustees to form 
a trust for the founding, establishing & main- 
taining of a charitable institution to be called 
the “Beaumont Animals* Benevolent Society ” 
under such rules & regulations Sc under such 
committee of management not exceeding ten 
members Sc otherwise in all respects as her 
trustees should in their absolute discretion 
think fit, Sc having regard to her wish that 
the expense of management should be kept 
as low as possible ; provided that all members 
of the committee Sc of the governing body Sc 
all officials of the said society should be Sc 
always have been declared anti-vivisectionists 
<fc opponents of all sport involving the pursuit 
or death of any stag, deer, fox, hare, rabbit, 
bird, fish, or any other animal, & to have for 
its objects (a) the acquisition of land, per- 
mitted by a judge of the Ch. Div. or the 
Charity Comrs., for the provision of refuges 
for the preservation of “ all animals, birds or 


>m. Beautification of street .] — A trust 
for the beautification of a city street Sc 
falls is a good charitable trust . — Re 
Knowles, [1938] 3 D. L. R. 178 ; O. R. 
369.— CAN. 


PART 1. SECT. 6, SUB-SECT. 4. 
,.«g. Trust or benefit of returned sol* 
titers — What amounts (o.Jb-CXaim of the 
Soldiers* Aid Commission established 
in Ontario by Soldiers’ Aid Commission 
Act, 1916, to administer a charitable 
bequest for the benefit of charities 
deeding with young war widows refused 
aa the Act was bSd to deal only with 
fin» for the benefit of returned men. — 


Re Hammond (1921). 68 D. L. R. 690 ; 
61 O. L. R. 149.— CAN. 

PART I. SECT. 6, SUB-SECT. 6. 

r i. .] — A bequest to a temper- 

ance organisation is a good charitable 
bequest. — Re McDougall, [1939] 1 
D. L. R. 783. — CAN. 

sp. Children's hospital.] — Testatrix, 
after making specific legacies to a 
number of relatives, gave all the 
residue of her estate to a trust co. in 
trust Sc directed the trustee " to con- 
vert ” & 44 invest the same ” Sc 44 to 
pay the interest arising from such 

67 


investment to the Children’s Hospital, 
Aberdeen Avenue, Winnipeg, In the 
name of A as a continuous memorial 
to tho late Captain C. F. Galbraith ” : — 
Held : the residuary gift was a valid 
charitable gift ; even though the 
hospital bad no express legal authorisa- 
tion by its charter or otherwise to 
carry on hospital work or all the 
charitable work it in fact did, never- 
theless in doing ho it was doing nothing 
illegal but rather something favoured 
bv public policy . — Re Galbraith 
Estate, ri»381 3 W. W. R. 03 ; * 
D. L. R. 337 ; 46 Man. L. R. 347.— 
CAN. 
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other creatures not human ” ; (6) the dis- 
tribution of any part of the yearly income of 
the trust fund amongst such societies or 
homes for the benefit of animals generally 
or for the benefit of individual cases British 
or foreign as the committee of the “ Beau- 
mont Animals* Benevolent Society*’ might 
think fit; (c) the founding, establishing, 
endowing, supporting, maintaining or pro- 
viding of hospitals or homes for animals in 
Great Britain having no declared vivi- 
sectionist upon the governing body or bodies 
thereof or in any way connected with the 
management thereof : — Held : although a 
trust in perpetuity for animals might be a 
good charitable trust if in its execution there 
was necessarily involved a benefit to the 
community, yet where that element was 
wanting, the trust would be bad ; there- 
fore, trusts in the present case not having been 
shown to be for purposes beneficial to the 
community they were not good Sc valid 
charitable trusts. — He Grovb-Grady, Plow- 
den v. Lawrence, [1929] 1 Ch. 557; 98 
L. J. Oh. 261 ; 140 L. T. 659 ; 45 T. L. R. 
261 ; 73 Sol. Jo. 158, G. A. ; varied on appeal, 
sub nom. A.-G. v. Plowdbn, [1931] W. N. 

‘ 89 ; 171 L. T. Jo. 308 ; 71 L. Jo. 329, H. L. 

210. Add. Annotations: — Consd. Be Tetley, 

* National Provincial Sc Union Bank of England 
v. Tetley, [1923] 1 Oh. 258 Apld. Be Smith, 
Public Trustee t;. Smith, [1982] 1 Oh. 163. 

218. Add. Annotation: — Refd. Re Gray, Todd v> 
Taylor, [1925] Oh. 362. 

218a. Encouragement of gardening — Charitable.] 

— Re Pleasants, Pleasants v. A.-G., No. 
73b, ante . 

213b. Provision of public recreation tor working- 
class people-valid.] — Testator by his will 
dated Apr. 30, 1929, gave the residue of his 
estate to trustees upon trust to make certain 
payments thereout A, by clause 14 of his 
will, directed that they should hold the 
ultimate residue “ to be expended in some 
scheme or schemes to be approved by my 
trustees for the benefit in the cities of Van- 
couver, Sc if in the opinion of my trustees 
there is some equally deserving object of the 


nature hereinafter indicated of Nottingham 
or other places of the working people such as 
playing fields parks gymnasiums or other 
plans which will give recreation to as many 
people as possible but as regards Vancouver 
I would not exclude some educational purpose 
being considered by my trustees.” By a 
preceding clause, clause 13, testator had 
made a disposition of certain moneys, in 
certain events, in the following terms : 
“ Upon trust for any scheme to be approved 
by my trustees of a national character ex- 
cluding hospitals Sc works of an educational 
character. Without binding my trusiees I 
would prefer a scheme which would give 
open-air recreation to as large a number of 
people as possible.” Testator died on 
Feb. 14, 1931, leaving ultimate residue of 
the value of about 235,000 : — Held : (1) upon 
the true construction of the will, the dominant 


object of testator was the health Sc welfare 
of the working classes, Sc the benefits autho- 
rised by clause 14 were the supply of healthy 
recreation, mainly in the open air A in par- 
ticular by providing playing fields, parks Sc 
gymnasiums ; Sc (2) through legislative recog- 


nition indicated by Mortmain Sc Charitable 
Uses Act, 1888 (o. 42), s. 6, of the dedication 
of land to the public for recreation as a 
charitable object, the provision of means for 
public recreation was a charitable object 
within “ the meaning, purview Sc interpreta- 
tion ” of the preamble to the 48 Bliz. c. 4. 
Accordingly, the trusts expressed in clause 14 
of the wlQ were valid charitable trusts. — Re 
Hadden, Public Trustee v. More, [1982] 
1 Oh. 138 ; 146 L. T. 190 ; 48 T. L. R. 9 ; 
75 Sol. Jo. 781 ; sub nom . Re Hadden, 
Public Trustee v. Ware, 101 L. J. Oh. 52. 

Annotation : — As to (2) Oonsd. Weraher’e Charitable Trust 
(Trustees) t>. I. R. Oomrs., [1937] 2 All E. R. 488. 

215. Add. Annotations : — As to (2) Refd. Verge v. 
Somerville, [1924] A. 0. 496 ; Keren Kaye- 
meth Le Jisroel, Ltd. v. I. B. Oomrs. (1931), 
47 T. L. R. 461. 

215a. Of Jews to Palestine— Gift to Jewish 

National Fund — Valid.] — A summons asked 
whether deft, co., the Jiidischer National - 
fonds, Ltd., or some other Sc what co. was 
referred to in the devise Sc bequest in the 
codicil to testator’s will of the residuary 
estate to the Jewish National Fund, & 
whether the same was a valid charitable 
gift. By a codicil to his will made in 1919 
testator who died shortly after declared: 
“ whereas it is my desire that members 
of my family shall make their home in 
Palestine working Sc living on the land, I 
give, devise, Sc bequeath all the residue of 
my estate subject as aforesaid to the 
JUdischer N&tionalfonds which is one of the 
instruments of the Zionist Organisation, for 
the purpose of purchasing land there, Sc 
enabling such members of my family as are 
in a direct line of descent from my father, 
who may desire, to settle in Palestine subject 
generally to the regulations Sc conditions that 
may be necessary for the common weal ’* : — 
Held : the co. was beneficially entitled to the 
fund to be applied by them so far as was 
necessary for the purpose indicated by 
testator, A as to the balance for the general 
* purposes of the co. — Re Rosenblum, Rosbn- 
blum v. Rosenblum (1924), 131 L. T. 21 ; 
68 Sol. Jo. 320. 

Compare Income Tax, No. 476e, post. 

217. Add. Annotations : — As to (1) Consd. I. R. 
Oomrs. v . Yorkshire Agricultural Soc. (1927), 
44 T. L. R. 59 ;• Re Oranstoun, National 
Provincial Bank, Ltd. v. Royal Society for 
Encouragement of Arts, Manufactures Sc 
Commerce, [19321 1 Oh. 537. Generally, 
Refd. General Medical Council v. I. R. 
Oomrs., English Branch Council of General 
Medical Council v. Same (1928), 139 L. T. 
225. 

217a. Testator devised to the Royal 

Society of Arts two ancient cottages in order 
that the Society might preserve them in their 
present condition. He also gave £700 to the 
Society upon trust to invest Sc to apply the 
income for the maintenance of the cottages. 
The Society had issued an appeal to form a 
Fund for the Preservation of Ancient 
Cottages, of which testator was aware. The 
Society was by its charter authorised to hold 
real property in mortmain. The objects of 
the fund were to preserve ancient cottages 
as specimens Sc models of English craftsman- 
ship so as to teach the lessons of such erafte- 
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manahip. These cottages were Elizabethan 
Sc picturesque : — Held : the primary object 
of the fund was for the good of the com- 
munity at large, & was charitable in the legal 
sense ; the cottages fell within the objects of 
the fund ; & the devise Sc bequest were 
charitable. — Re Oranstoun, National Pro- 
vincial Bank v. Royal Society for the 
Encouragement of Arts, Manufactures 
A s Commerce, [1032] 1 Oh. 537 ; 101 L. J. Ch. 
162 ; 140 L. T. 508 ; 48 T. L. R. 220 ; 70 
Sol. Jo. 111. 

217b. Primrose League — Not a charity.]— Testa- 
trix by her will gave a leasehold house 
“ to the Primrose League of the Conservative 
cause to be used as a habitation in connexion 
with the league or in a manner which will 
benefit the cause ” : — Held : as the gift was 
impressed with a trust Sc could not be sold, 
Sc as the league was not a charity, the gift 
failed. — Re Jones, Public Trustee v. 
Clarendon (Earl) (1929), 45 T. L. R. 259. 

217c. Bequest “ unto my country England ” — 
Valid as charitable gUt to people of England.] 

— Testator, who died in 1980, by his will 
gave his residuary estate “ unto my country 
England for — own use Sc benefit absolutely ” s 
— Held : residuary gift was a valid gift for 
charitable purposes Sc the residuary estate 
must be transferred to such person as His 
Majesty should direct under his sign manual. 
— Re Smith, Public Trustee v. Smith, 
[1932] 1 Oh. 153 ; 100 L. J. Oh. 409 ; 140 
L. T. 145 ; 48 T. L. R. 44 ; 75 Sol. Jo. 780, 
C. A. 

217d. Temperance.] — Re Hood, Public Trustee 
v . Hood, No. 08a, ante . 

Compare Income Tax, No. 472b, post . 

225. Add. Annotations: — Consd. Re King, Kerr 
v . Bradley, [1923] 1 Oh. 243. Retd. Re 
Clarke, Bracey v. Royal National Lifeboat 
Institution, [1923] 2 Oh. 407. 

280. Add. Annotation : — As to ( 1 ) Folld. Re Hooper, 
Parker v . Ward, [1932] 1 Oh. 38. 

230a. .] — Testator 

bequeathed to his exors. & trustees money 
out of the income of which to provide, “ so 
far as they legally can do so & in any manner 
that they may in their discretion arrange,” 
for the care Sc upkeep of certain graves, a 
vault, certain monuments, a tablet Sc a 


window. On a summons to determine 
whether the bequest was valid in whole or in 
pert : — Held : the rule against perpetuities 
not applying to the trust for the upkeep of 
the tablet & the window, the trust for the 
upkeep of the graves, the vault Sc the monu- 
ments was valid for twenty-one years from 
testator’s death . — Re Hooper, Parker v. 
Ward, [1932] 1 Ch. 38 ; 101 L. J. Ch. 01 ; 
148 L. T. 208. 

231a. .] — Testator gave £200 to his trustees, 

on trust to invest it & to pay the income 
thereof to a cemetery co. “during such 
eriod as they shall continue to maintain Sc 
eep ” two specified graves “ in the cemetery 
in good order Sc condition with flowers & 
lants thereon as same have hitherto been 
ept by me,” Sc he deolared that, if the 
graves should not be kept in such order Sc 
condition, his trustees should pay Sc apply 
the income in manner therein mentioned : — 
Held : the gift was a valid gift. — Re Ohardon, 
Johnston v. Davies, [1928] Ch. 404 5 97 
L. J. Oh. 289; 139 L. T. 201. 

237. Add. Annotation : —Retd. Tribune Press, 
Lahore (Trustees) v. Income Tax Oomr., 
Punjab, Lahore, [1939] 3 All K. R. 409. 

238a. In memory of testatrix — Valid .] — Re 

King, Kerr v. Bradley, No. 3a, ante . 

239a. War memorial — Useful character — Valid.] — 

Included in the objects of an assocn. formed 
by adjacent villages in 1917 was one for the 
erection of a permanent memorial or 
memorials to perpetuate the memory of 
those from the district who served in the 
Great War. A circular distributed by the 
assocn. in the latter part of 1917 stated the 
aims of the committee & said that the com- 
mittee were of opinion that this memorial 
“ should be of a useful character, possibly 
in the nature of a memorial hall.” ' In 
response to this circular a sum exceeding 
£1,000 was collected, but later the two 
villages became divided in their views, Sc 
an arrangement was made for the funds to 
be divided between them in unequal shares. 
Each village put up some small memorial, 
but the balance of the money was not 
enough to build the memorial hall. A 
number of people withdrew from the scheme, 
Sc their subscriptions were returned to them. 


PART I. SECT. 6, SUB-SECT. 1. 

21* It. 

A direction in & will to the exon, to 
deposit a turn in a bank or invest it, 
** the yearly Interest to be devoted to 
the care of my grave,” creatos. leaving 
statutory provisions out of considera- 
tion, a perpetual trust ; &, as the pur- 
pose is not charitable, Is void ; but 
legislative sanction is given to this 
particular form of perpetual trust, by 
above sect. — Re Jones (1918), 42 
O. L. R. 62 ; IS O. W. N. 406.— CAN. 

21S v. — -.1 — The will of 

a testatrix delivered the residue of her 
estate to trustees to expend it “ in 
erecting, constructing, & keeping in 
repair suitable kerblng and bead* 
stones over the graves ” of herself 8c 
her deceased husband, father, mother, 
brother, & sister. On originating 
summons for interpretation of this 
clause : — Held : to the extent to which 
the trust related to the maintenance 
of the kerblng Sc headstones, it was 
void as offending the rule against per- 


petuities, but that, the trust for tc 
erection 8c construction could 


be 


Hcvcied from that for tboir main tenor© 
& wow valid - /to Fiixhik, Raymond 
r. Butcher, [1W39 j N. Z. L. It. ill.— 
N.Z. 

s i. .1 — Bequests made to 

bodies incapable of contracting, on 
the condition precedent that they 
should agree with testator's trustees 
to care for certain burial lots for all 
time : — Held : void. — Re Lung Estate, 
[1927) 1 W. W. R. 699 : 38 B. C. R. 
449.— CAN. 

e ii. .1 — Testator be- 

queathed a sum in trust, the income 
of which was to be used to clean Sc 
keep in order certain family graves : — 
Held : not charities, Sc void as a per* 
petuity . — Re Main's Will Trusts 
(1933), 7 M. P. R. 139.— CAN. 

• liL .] — A win directed 

that 3690 be paid to some trust oo. St 
that the proceeds thereof be used to keep 
the grave of testator Sc that of his 
mother in good condition : — Held : 
the bequest infringed the rule against 
perpetuities. — Re halltdat Estate, 
p36] 1 W. W. R. 360 ; 43 Man. L. R. 
81.— CAN. 


233 i. Erection of monument — To 
testator’s memory — Not charitable use.1— 
A will provided that one-half of the 
residue of the estate be used by the 
exors. u towards the erection of a 
monument or some suitable memorial 
to me.” Testator's husband died after 
the making of the will. Sc she caused 
to be erected between his grave Sc the 
space reserved for hers a monument to 
him on which was left a blank space 
apparently intended to be filled in 
with an inscription for herself after her 
death : — Held : the provision for the 
monument was not an enforceable trust 
nor a charitable bequest which could 
be worked out cy-pr's. — Re Jefferson 
Estate (Mam), 119301 3 D. L. It. 463; 
[1929) 3 W. W. Ii. 690.— CAN. 

•1. J Manorial to jmmU.) — A direction In 
a will an to a memorial to perpetuate 
the memory of a poet held not to be 
a valid charitable trust . — Re I1amij> 
ton-Gref, Perpetual Trustee Oo. 
(Ltd.) v . Mklvijj.e (1938), 38 8. K. 
N. S. W. 2 62 ; .M N. H. W. W. N. 
4 r*. — AUS. 
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A balance of about £1,000 remained in the 
bands of the pltf., who asked for directions 
as to its application : — Held : the object of 
the assocn. was to promote for the benefit 
of the two villages some useful memorial, 
preferably of the type of a village hall. 
That was in law a charitable purpose, & the 
preparation of a scheme should be directed. — 
Murray v. Thomas, [1937] 4 All E. R. 545. 

240 . Add . Annotation : — Apld. I. R. Oomrs. v. 
Soc. for Relief of Widows & Orphans of 
Medical Men, I. R. Comrs. v. Medical Charit- 
able Soc. for West Riding of Yorkshire 
(1926), 136 L. T. 60. 

241. Add, Annotations : — Consd. Re Forster, Gel- 
latly v . Palmer, [1938] 3 All E. R. 767. 
Distd. Re Forster, GeUatly v . Palmer, [1939] 
Ch. 22. Refd. I. R. Comrs. v . Soc. for Relief 
of Widows & Orphans of Medical Men, I. R. 
Comrs. v . Medical Charitable Soc. for West 
Riding of Yorkshire (1926), 42 T. L. R. 612 ; 
I. R. Comrs. v . Yorkshire Agricultural Soc. 
(1927), 44 T. L. R. 59 \ Re Prevost, Lloyds 
Bank v . Barclays Bank, [1930] 2 Oh. 383. 

242. Add' Annotations: — Refd. 1. R. Comrs. v. 
Soc. for Relief of Widows A Orphans of 
.Medical Men, I. R. Comrs. v. Medical Charit- 
able Soc. for West Riding of Yorkshire (1926), 
42 T. L. R. 612 ; I. R. Comrs. v. Yorkshire 
•Agricultural Soc., [1928] 1 K, B. 611 ; Re 
De Carteret, Forster v. De Carteret, [1933] 
Ch. 103. 

245. Add, Annotations : — Consd. Re De Carteret, 
Forster v, De Carteret, [1933] Ch. 103. Refd. 
I. R. Comrs. v, Soc. for Relief of Widows & 
Orphans of Medical Men, I. R. Oomrs. v. 
Medical Charitable Soc. for West Riding of 
Yorkshire (1926), 42 T. L. R. 612. 

247,. Add, Annotation : — Refd. I. R. Oomrs. v. 
Soc. for Relief of WidowB & Orphans of 
Medical Men, I. R. Comrs. v. Medical Charit- 
able Soc. for West Riding of Yorkshire (1926), 
42 T. L. R. 612. 

249. Add, Annotations : — Apld. I. R. Comrs. v. Soc. 
for Relief of Widows A Orphans of Medical 
Men, I. R. Comrs. v. Medical Charitable Soc. 
for West Riding of Yorkshire (1926), 136 
L. T. 60. Consd. Re De Carteret, Forster v, 
De Carteret, [1933] Ch. 103. 

250. Add. Annotations : — As to { 1 ) Refd. Re Patten, 
Westminster Bank v. Carlyon, [1929] 2 Ob. 
276. As to (2) Apld. Re Turkington, Owen 
v. Benson, [1937] 4 All E. R. 501. Refd. Re 
Prevost, Lloyds Bank v. Barclays Bank, 
[1930] 2 Ch. 383. 

261. Add. Citation : — [1912] 1 Ch. 29. 

Add. Annotations: — As to (1) Apld. Re 
Patten, Westminster Bank v . Carlyon, [1929* 
2 Ch. 276. As to (2) Refd. Re Euypers, 


Kuypers v. Kuypers, [1925] Ch. 244. Generally % 
Refd. Re Bancroft, Bancroft v. Bancroft, 
; [1928] Ch. 577. 


251a. London Library.] — A gift of real & 

personal estate to the trustees of an un- 
incorporated voluntary assocn. [the London 
Library], not being a charity, for the general 
purposes of the assocn. held valid, & not open 
to objection on the ground of remoteness. — 
Re Prevost, Lloyds Bank, Ltd. v. Bar- 
clays Bank, Ltd., [1930] 2 Ch. 383 ; 99 
L. J. Ch. 425 ; 143 L. T. 743 ; 46 T. L. R. 
557 ; 74 Sol. Jo. 488. 


255. Add. Annotation : — As to (2) Refd. Verge v , 
Somerville, [1924] A. C. 496. 


258. Add. Annotation : — Apld. Re Thompson, 

Public Trustee t>. Lloyd, [1934] Ch. 342. 

259. Add. Annotation : — As to (1) Refd. Re Grove- 
Grady, Plowden v. Lawrence, [1929] 1 Ch. 
577. 


265. Add. Annotation : — Refd. Chesterman v. Federal 
Taxation Comr. (1925), 42 T. L. R. 121. 

265a. Gift to Jewish National Fund — To enable 
testator's relations to settle In Palestine.] — 

* Re Rosenblum, Rosenblum v. Rosenblum, 
No. 215a, ante. 

266. Add. Annotations : — As to ( 1) Consd. Re Gray, 
Todd v. Taylor, [1925] Ch. 362. Apld. Re 
Patten, Westminster Bank v. Carlyon, [1929] 
2 Ch. 276. Refd. Re Hadden, Public Trustee 
v. More, [1932] 1 Ch. 133; Peterborough 
Royal Foxhound Show Society v. I. R. 
Comrs., [1930] 1 All E. R. 813. 

260a. Provision of knickers for all boys of district — 
Void.] — (1) Testator devised his residuary 
estate on trust, the income to be applied for 
ever in providing knickers for boys who resided 
in the F. district, who were not supported by 
any charitable institution, & whose parents 
were not in receipt of parochial relief : — 
Held : as none of the conditions necessarily 
imported poverty & therefore the object of 
the benefaction was not the relief of poverty 
& as the limitation of area did not make the 
trust a good charitable trust, the bequest was 
void as offending against the rule against 
perpetuities. 

(2) A trust which is not a charitable 
trust cannot be changed into a charitable one 
by limiting the area in which it is to operate 
(Eve, J.). — Re Gwyon, Public Trustee 
v. A.-G., [1930] 1 Ch. 255 ; 99 L. J. Ch. 104 ; 
46 T. L. R. 96 ; 73 Sol. Jo. 833 ; svb nom. 
Public Trustee v. A.-G., 142 L. T. 321. 

Annotation : — As to (2) Apld. Re King, Henderson e. 

Cranmer (1931), 75 Sol. Jo. 781. 

267. Add. Annotation : — Apld. Wernher’s Charit- 
able Trust (Trustees) v. I. R. Comrs., [1937] 
2 All E. R. 488. 


PART L SECT. 6, SUB-SECT. 2. 

b I. Society of St. Vincent de 

Paul — House of Providence .] — Testator 
bequeathed SI 00 to the Society of St. 
Vincent de Paul, Sc directed tbe residue 
of his estate to be converted into cash, 
Sc paid to tbe House of Providence. 
These were voluntary unincorporated 
associations : — Held : so far as they 
could be paid out of personalty these 
legacies were good : & should be paid 
over to the persons having the manage- 
ment of the pecuniary affairs of the 
Institutions named. — Eucsucv v. Mad- 
den (1887), 18 Gr. 388. — CAN. 

II. Fund of Benevolence of Freemasons 
— VaRd.] — Re Voas, Public Trustee 


v . Steele. [1986] S. A. S. R. 216.— 
AU8. 

PART I. SECT. 8, SUB-SECT. 4. 

sk. Superannuation fund for em- 
ployees .] — An incorporated trading co. 
had set aside certain moneys to be held 
by trustees with the object of providing 
individual personal benefits, allowances 
& provisions to persons who bad been, 
were, or might become its employees. 
It was contemplated by the trust 
instrument that employees might 
make contributions to the fund avail- 
able for theee purposes. No period 
was fixed for the duration of the trusts, 

70 


nor was any distinction drawn in the 
instrument between employees who 
were in needy or affluent circumstances. 
Voting power was given to members 
subject to the votes varying according 
to the amount of salary received. 
Tbe deed also provided that the fund 
was not to be regarded as relieving 
members from' the duty of making 
provision for those dependent on them : 
— Held : the trust was in favour of a 
fluctuating body of individuals Sc not 
an appreciably important ‘class of the 
community, Sc the trust was not a 
valid charitable gift.— Re Harris 
Scarfs, Ltd., [1935] S. A. S. R. 433.— 
A US. 
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267a. Social club — Stall Christmas fund — Invalid.] 
— Testator gave three legacies in the follow- 
ing terms : “ To the Junior Carlton Club, 
Pail Mall, S.W. : £100 of Funding Loan in 
trust to pay the interest yearly to the Staff 
Christmas Fund. To the Union Club, 
Brighton : £100 of Funding Loan in trust 
to pay the interest yearly to the Staff Christ- 
mas Fund. To the Sussex County Cricket 
Club : £300 of Funding Loan in trust to pay 
the interest yearly to the Nursery Fund ” : — 
Held: the legacies to the dubs were not 
charitable, &, therefore, invalid. — Re Patten, 
Westminster Bank v. Carlton, [1929] 2 
Ch. 276 ; 98 L. J. Oh. 419 ; 141 L. T. 295 ; 
45 T. L. R. 504. 

267b. Attached to church.] — The testator in 

his will directed that, upon the death of his 
wife, his trustees should then pay the whole 
of the capital of his estate to a named club. 
He directed that the club should appoint three 
trustworthy men, to be approved by the 
trustee of the will, to receive such capital & 
to manage the same for the ‘benefit of the 
club, & that half of the capital sum should 
be applied in the purchase of new premises 
for the club, & that the remaining half should 
be invested to form a permanent yearly 
income for the maintenance of the club. 
The club had for its object the religious, 
moral, intellectual, physical & social improve- 
ment of its members, & was closely linked 
with the parochial activities of an 


ecclesiastical parish. The incumbent of the 
parish was the permanent president of the 
club. The rules did not make the club one 
for the benefit of the inhabitants generally 
or a particular class of inhabitants of a 
particular district : — Held : the club was not 
a charity, & the gift therefore failed. — Re 
Topham, Public Trustee v. Topham, [1938] 
1 All E. R. 181. 

267c. Cricket club — Nursery fund — Invalid.] — Re 
Patten, Westminster Bank v. Carlton, 
No. 267a, ante . 

270. Add. Annotations : — Apld. Re Ogden, Brydon 

v. Samuel, [1038] Ch. 678. Consd. Tribune 
Press, Lahore (Trustees) v. Income Tax Comr., 
Punjab, Lahore, [1939] 3 All E. R. 469. Refd. 
Re Tetley, National Provincial & Union Bank 
of England v. Tetley, [1923] 1 Ch. 258 ; Re 
Prevost, Lloyds Bank v. Barclays Bank, 
[1930] 2 Ch. 383 ; R. v. Registrar of Joint 
Stock Companies, Ex p. More, [1931] 2 
K. B. 197. 

271. Add. Annotation: — Refd. Keren Kayemeth 
Le Jisroel, Ltd. v. I. R. Oomrs., [1931] 2 K. B. 
465. 

272a. Gift to Universal Negro Redemption Fund — 
Valid.] — Universal Negro Improvement 
Assocn. Incorporated v. Morter (1928), 
44 T. L. R. 331 ; 72 Sol. Jo. 164, P. 0. 

272b. Gift for disabled soldiers of former enemy 
country — Valid.] — Re Robinson, Besant v. 
German Reich, No. 23c, ante . 


Part II. — Assurances for Charitable Purposes. 


292. Add . Annotation : — Refd. Rc Gorham’s 
Charity Gift, [1939] Ch. 410. 

295. Add. Annotation : — Refd. Re Monk, Giffen 
v. Wedd, [1927] 2 Ch. 197. 

301. Add. Annotation : — Refd. Farley v. West- 
minster Bank, Ltd., [1939] A. C. 430. 

802. Add. Annotation : — Refd. Re Grove-Grady, 
Plowden v. Lawrence, [1929] 1 Ch. 657. 

310. Add. Annotation : — Refd. Re Berchtold, 
Berchtold v. Capron, [1923] 1 Oh. 192. 

350. Add. Annotation: — Refd. I. R. Comrs. v. 
Forth Conservancy Board, [1929] A. C. 213. 

351. Add. Annotation : — Refd. I. R. Comrs. v. 
Forth Conservancy Board, [1929] A. C. 213. 

884. Add. Annotation : — Refd. Cross v. Imperial 
Continental Gas Assocn., [1923] 2 Ch. 553. 
397. Add. Annotation : — Refd. Re Berchtold: 

Berchtold v . Capron, [1923] 1 Ch. 192. 

898. Add. Annotation : — Refd. Re Berchtold, 
Berchtold v . Capron, [1923] 1 Ch. 192. 

416. Add. Annotation : — Refd. Farley v. West- 
minster Bank, Ltd., [1939] A. 0. 430. 

429. Add. Annotation : — Refd. Re Porter, Porter v. 
Porter, [1925] Ch. 746. 

432a. Art gallery— Valid— Right of trustees to 
purchase house & grounds.] — Re Towner, 


Eastbourne Corpn. v. A.-G. (1923), 40 
T. L. R. 3. 

464. Add. Annotation : — Refd. Re Grove-Grady, 
Plowden v. Lawrence, [1929] 1 Ch. 567. 

466. Add. Annotation : — Refd. Re Monk, Giffen v. 
Wcdd, [1927] 2 Ch. 197. 

472. Add. Annotations : — Consd. Re Clarke, Bracey 
v. Royal National Lifeboat Institution, [1923] 
2 Ch. 407. Refd. Re Davis, Thomas v. Davis, 
[1923] 1 Ch. 225. 

480. Add. Annotation : — Refd. Re Monk, Giffen v. 
Wedd, [1927] 2 Ch. 197. 

502. For cross-reference before this case, read 
“ See. note , Settled Land Act, 1925 (o. 18), 
s. 119, Sched. V.** 

503. Add. Annotation: — Refd. Re Grove-Grady, 
Plowden v. Lawrence, [1929] 1 Oh. 557. 

584. For cross-reference before this case, read 
“ See. now t Settled Land Act, 1925 (c. 18), 
s. 29 (4).” 

594a. After vesting in Official Trustee. J — 

A testator having by his will devised his 
residuary real estate to charitable uses, a 
scheme for the administration of the trusts 
of the estate by the trustees was settled by 
order of the judge, & it was ordered that the 
personal representatives of the testator 
should not assent to the devise of a part of the 


PART U. SECT. 4, SUB-8E0T. S. 

»d. Necessity for reatstraiUm— Under 24 Viet. e. 45.1— Re Stratford Baptist Church Property (1869). 2 Ob. 888. 

CAM. 
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residuary real estate without the leave of the 
judge. Several years after the death of the 
testator an order was made giving liberty to 
the personal representatives to assent to the 
devise of this particular portion of the real 
estate, & they subsequently assented to the 
devise, whereupon the land became vested in 
the Official Trustee of Charity Lands. It 
being desired to retain this particular part 
of the real estate unsold for a period of years, 
the personal representatives applied to the ct. 
for an order to extend the time limited for 
sale, notwithstanding the length of time after 
the testator's death & that the land had 
become vested in the Official Trustee of 
Charity Lands : — Held : on the construction 
of sects. 5 & 0 of Mortmain Sc Charitable 
Uses Act, 1891, the ct. had jurisdiction to 
extend the time for sale, notwithstanding 


that the land had become vested in the 
Official Trustee of Charity Lands under 
sect. 6 of the" Act. — Be Gorham’s Charity 
Gift, Be Mortmain Sc Charitable Uses 
Act, 1891, [1989] Oh. 410 ; [1939] 1 All E. R. 
600 ; 108 L. J. Ch. 220 ; 160 L. T. 290 ; 65 
T, L. It. 434 ; 83 Sol. Jo. 316. 

625. Add. Annotation: — Reid* Be Grove-Grady, 
Plowden v. Lawrence, [1929] 1 Ch. 667. 

629a. Under Education Act, 1921 (c. 61), 

s. 117 — Assurance of land for erection of 
sanatorium — Exempt.] — Re Harrow School 
Governors Sc Murray’s Contract, [1927] 1 
Oh. 658 ; 90 L. J. Ch. 287; 137 L. T. 119; 71 
»Sol. Jo. 408. 

688. Add. Annotation: — Refd. Be Anziani, Her- 
bert v. Ohristopherson, [1930] 1 Oh. 407. 


Part III. — Charitable Trusts. 


646. After this case add s — 

.] — See, now , Law of Property Act, 

*1925 (c. 20), 88. 53, 55. 

668, Add. Annotations : — Consd. He Clarke, Bracey 
v. Royal National Lifeboat Institution, [1923] 
2 Ch. 407. Refd. Be Davis, Thomas v. Davis, 
[1923] 1 Oh. 225. 

656. Add. Annotation: — -Refd. Be Williams, Wil- 
liams v. All Souls, Hastings, Parochial Church 
Council, [1933] Ch. 244. 

667a. .] — A gift to A. “ who will at her 

death dispose of it in such charitable ways for 
good to result from my hard work in accumu- 
lating the property handed over for her use 
only Sc to do as she may wish in her lifetime," 
gives A. only a life estate, Sc on her death, 
whether before or after testator, the fund 
becomes applicable for charitable purposes & 
is not distributable as on an intestacy. — Re 
Oammell, Public Trustee v. A.-G. (1926), 
89 Sol. Jo. 345. 

668. Add. Annotations: — As to (1) Refd. Keren 
Kayemeth Le Jisroel, Ltd. v. I. R. Conors., 
[1931] 2 K. B. 405. As to (3) Difltd. Be 
Gwyon, Public Trustee v. A.-G. (1929), 40 
T. L. R. 90 ; Wernher’s Charitable Trust 
(Trustees) v. I. R. Comrs., [1937] 2 All E. R. 
488. Rtfd. Be Smith, Public Trustee v. 
Smith, [1932] 1 Ch. 153. 

661. Add, Annotation : — Refd. Blackwell v. Black- 
well, [1929] A. 0. 318. 

678. Add. Annotation : — Retd. Blackwell v. Black- 
well, [1929] A. O. 318. 

680. Add. Annotation : — Refd. Blackwell v. Black- 
well, (1929] A. 0. 318. 

687. Add. Annotations: — As to (1) Consd. Re 
Clarke, Bracey v. Royal National Lifeboat 
Institution, [1928] 2 Oh. 407. Apld. Be 
Davis, Thomas v. Davis, [1923] 1 Oh. 226. 


Refd. Be Tetley, National Provincial Sc Union 
Bank of England v. Tetley, [1923] 1 Ch. 258; 
Be Grove-Grady, Plowden v. Lawrence, [1920] 
1 Oh. 557 ; Be Hood, Public Trustee v. Hood 
(1930), 143 L. T. 091 ? Be James, Grenfell v. 
Hamilton (1932), 146 L. T. 528 ; Re Horrocks, 
Taylor v. Kershaw, [1939] P. 198. 

687a. .] — A.-G. v. National Provincial & 

Union Bank of England, No. 740b, post . 

691a. Fund deposited In names of 

bishop & two archdeacons — Income not 
drawn upon — Date of deposit coinciding with 
creation of new diocese.] — On June 29, 1888, 
money was deposited in a bank in the names of 
the Bishop of Wakefield Sc two archdeacons. 
In May, 1888, the Diocese of Wakefield was 
newly formed, Sc H. was enthroned on 
June 25, 1888, as first bishop of that diocese. 
The income of the fund so deposited was not 
drawn upon, Sc the fund with £900 accumu- 
lated interest was found intact by the exors. 
of the archdeacon, who was the survivor of 
the three persons in whose names the money 
had been deposited. The fund was not 
contributed to by those in whose names it 
was deposited : — Held : in such circum- 
stances the exors. of the archdeacon who was 
the survivor were not beneficially entitled to 
the fund, but the fund was one subject to 
charitable trusts. — Phase v. How (1922), 
91 L. J. Oh. 334 ; 126L.T.629 ; 60 Sol. Jo. 250. 

691b. Limitation of area insufficient .] — Re Gwyon* 
Public Trustee v. A.-G., No. 266a, ante. 

691 c. ,] — Be King, Henderson v. Cranker 

(1931), 75 SoL Jo. 781. 

692a. .]— Be Kemble, Nash v. Lombardini 

(1931), 71 L. Jo. 347. 

702. Add. Annotation: — Distd. Be How, How v. 
How, [1930] 1 Ch. 88. % 


PART IL SECT. 6, SUB-SECT. 4. 

t !. Not applicable to.h- 

The above Act is not In force In 
Manitoba. — Re Fenton Estate [19201 
IW.W.R 967 ; 69 D. L. R. 89 ; 90 
Man. lu R. 946.— CAN. 


PART III. SECT; 1. SUB-SECT. 1. 

un. By settlement — Settlor t UoesUmo 
himself of income from shares *] — 
Tonlst e. Fmu com. or Taxa- 
tion (1997), 99 oTl. £. 698.— ADS. 


PART III. SECT, i, SUB-SECT. 2.— 
A. (a). 

n. Gift “ for some good pubHe pur • 
pose * Suck as emergency hospital, 
women > home or park vnih urinary **— 
FaUd.y— Cox v. Hogan St Victoria 
OORPN. <1996), 96B.O.R. 986.— CAN. 


VoL V1IL— Oharftlw, Case* 708&— 717c. 


702ft* “ Missionary purposes ” — Valid — Court en- 
titled to regard missionary work of legatee.] — 
Testatrix bequeathed her residuary estate 
“ for missionary purposes ” to J. : — Held : 
(1) the ct. could admit evidence that testa- 
trix had often met J. at conferences of 
Christian workers & discussed religious 
subjects with him, & that before she made 
her will she had sent him considerable sums 
of money to aid him in the work in which he 
was so engaged, which was that of pastor of 
a church belonging to a body created solely 
for evangelistic purposes ; (2) having regard 
to that evidence, the gift was not void for 
uncertainty but was a good charitable gift. — 
Be Rees, Jones v. Evans, [1920] 2 Ch. 59 ; 
89 L. J. Oh. 882 ; 123 L. T. 567. 

Annotations As ta (1) Consd. Re Bain, Public Trustee e. 

Robs. [1930] 1 Oh. 224. Distd. Re How, How v. How, 

11930] 1 Oh. 66. 

702b. 44 Parish work Void.]— -A testatrix be- 

queathed the residue of her estate in equal 
shares to two charities & to the respective 
vicars & churchwardens of two named 
churches “ for parish work ” : — Held : as 
the words 44 for parish work ” would in their 
ordinary meaning include objects which were 
not charitable in the legal sense, those gifts 
were not charitable & consequently failed. — 
Farley v. Westminster Bank, Ltd., Be 
Ashton’s Estate, Westminster Bank, 
Ltd. v. Farley, [19391 A. 0. 430 ; [1939J 3 
All E. R. 491 ; 108 L. J. Ch. 307 ; 101 L. T. 
103 ; 55 T. L. R. 943, 1L L. 

708a. 44 Two institutions which I hope to be able 
to name ” — Valid.] — Testatrix, who died in 
1919, left her foreign property to 44 two 
institutions, one for sailors, the other for 
soldiers, which I hope to be able to name 
myself, if not, then by my exors.” : — Held : 
the gift ought to be construed, not as a gift 
to two institutions which might or might not 
be charitable, but as a gift to two charitable 
institutions of the kind specified, So there- 
fore was not too vague but was a good charit- 
able gift. — Re Smith, Blyth v . A.-G. (1920), 
36 T. L. R. 416, C. A. 

705 * Add. Annotations : — Consd. R. v . Income 
Tax Special Comrs., Ex p. Rank’s Trustees 
(1922), 127 L. T. 651 ; Re Clarke, Bracey v . 
Royal National Lifeboat Institution, [1923] 
2 Oh. 407. Expid. Re Smith, Public Trustee 
v. Smith, [19321 1 Oh. 153. Held. Re Davis, 
Thomas v. Davis, [1923] 1 Oh. 225; Re 
Hummeltenberg, Beatty v. London Spiritual- 
istic Alliance, [1928] 1 Oh. 237 ; Re Tetley, 
National Provincial & Union Bank of England 
v . Tetley, [1923] 1 Ch. 258 ; Verge v. Somer- 
ville, [1924] A. 0. 496; General Medical 
Council v. I. R. Comrs., English Branch 
Council of General Medical Council v. Same- 


(1928), 97 L. J. K. B. 578 ; Geologists* Assoon. 
v. I. R. Comrs. (1928), 14 Tax Gas. 271 ; I. R. 
Comrs. v. Yorkshire Agricultural Soc., [1928] 
1 K. B. 611 5 Re Grove-Grady, Plowden v. 
Lawrence, [1929] 1 Oh. 557 ; Re Hood, Public 
Trustee v . Hood (1980), 143 L. T. 691 ; Re 
Schoalee, Schoales v. Schoales, [1930] 2 Ch. 
75 ; Keren Kayemeth Le Jisroel, Ltd. v. I. R. 
Comrs. (1931), 47 T. L. R. 461 ; I. R. Comrs. 
v. Gull, [1937] 4 All E. R. 290. 

708* Add. Annotations : — Consd. Re Tetley, Na- 
tional Provincial So Union Bank of Eng- 
land v. Tetley, [1923] 1 Ch. 258. Refd. Keren 
Kayemeth Le Jisroel, Ltd. v. I. R. Comrs., 
[1931] 2 K. B. 405 ; Farley v. Westminster 
Bank, Ltd., [1939] A. C. 430. 

716* Add. Annotations: — Apld. Re Bain, Public 
Trustee v. Ross, [1930] 1 Oh. 224. Distd* Re 
Stratton, Stratton v . A.-G., [1930] 2 Ch. 151. 
Consd. Re Ashton’s Estate, Westminster 
Bank, Ltd. u. Farley, [1938] Ch. 482. Refd. 
Re Tetley, National Provincial So Union 
Bank of England v. Tetley, [1923] 1 Ch. 258. 

717a. 44 For such objects connected with the 
church as ” vicar 44 shall think fit ” — Valid.] — 
Where testatrix devised So bequeathed all the 
residue of her estate to the vicar of a church 
44 for such objects connected with the ohurch 
as he shall think fit ” : — Held : 44 objects 
connected with the church ” did not mean 
parochial objects, but meant objects con- 
nected with the fabric So services of the church, 
So therefore the gift created a valid charitable 

? ift. — Re Bain, Public Trustee v. Ross, 
1930] 1 Oh. 224 ; 99 L. J. Oh. 171 ; 142 
L. T. 344 ; 46 T. L. R. 617, 0. A. 

Annotations : — Apld. Re Stratton, Stratton v. A.-G., [1930] 
2 Ch. 151. FoUd. Re Martley, Simpson v. Bourne (1931), 
47 T. L. B. 392. Consd. Re Davies, Lloyds Bank, Ltd. 
v. Mostyn (1932), 48 T. L. R. 539 ; Re Ashton's Estate 
Westminster Bank, Ltd. v . Farley. [1938] Oh. 482. Bold. 
Re Stratton, Knapman v. A.-G. (1930), 47 T. L. R. 32. 

717b. 44 Such parochial Institutions or pimoses 
as ** vicar 44 shall seleot 99 — Invalid.]— Testa- 
trix, who died in 1929, made a bequest of 
money in trust for the vicar of a parish for 
the time being, to be distributed by him 
44 among such parochial institutions or pur- 
poses as he shall select ” : — Held : as 

“ parochial institutions or purposes ” might 
include objects which were not charitable 
the bequest was not a valid charitable gift. — 
Re Stratton, Knapman v. A.-G., [1931] 
1 Ch. 197 ; 100 L. J. Ch. 62 ; 144 L. T. 169 ; 
47 T. L. R. 32 ; sub nom. Re Stratton, 
Knapman v . Stratton, 74 Sol. Jo. 787, C. A. ; 
affg. S. C. sub nom. Re Stratton, Stratton 
v. A.-G., [1930] 2 Ch. 161. 

Annotation : — Consd. Re Ashton's Estate, Westminster Bank, 
Ltd. v. Farley, [1938] Oh. 482. 

717c. 44 For the benefit of the work of the Cathe- 
dral ” — Valid.] — Re Martlet, Simpson v . 
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715 L ** Among such charitable institu- 
tions dt schemes already constituted or 
tcMoh may hereafter he constituted as 
they shall in their absolute discretion 
select Valid. 1 — Cunningham t>. Tal- 
bot, [1932] 2W.W.K. 638 ; 3D.L.B. 
665.— -CAN. 

ft. 44 To be ineestsdAn war charities 
at trustees * discretion to be selected by 
tr u s t e es " — Valid.] — Re Hammond 
(mi), eS D.h.R. 590 ; 51 O. L. R. 
149.-— CAM. 


sw. Bequest to Bishop “ for diocesan 
urposes . ' 'J — Testatrix made bequests 
o the Anglican Bishop for the time being 


of the^jSfooSe of Grafton So Armldale 
to be used respectively •' for diocesan 
purposes*' & “tor diocesan purposes 
generally.'* She also bequeathed the 
sum of £20 per annum to the said 
Bishop to be used “ in support of " 
an indicated Anglican Church 
Held : Ji) upon the true construction 
of the words “ for diocesan purposes " 
So “ for diooesan purposes generally ** 
the discretion vested in the Bishop 
trustee must be axaroleed within the 
scope of diooesan purposes proper, 
that every diooesan purpose proper 
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was a religious purpose Sc charitable 
in the legal sense, & the gifts to be 
used for the above-mentioned pur- 
poses were, therefore, valid ; (2) the 
gift of the sum of £20 per annum to 
be used “ In support of '* the indicated 
church wae a trust for a religious pur- 
pose So was valid . — Re MacGrkooe, 
Thompson v. Ashton (1932), 32 8. R. 
N. 8. W. 483 ; 49 N. S. W. W. N. 179. 
— AUS. 


«z. “ Such charitable institutions db 
schemes ... as mp trustees shall in 
their absolute discretion select. ' ’ }--Held : 
valid So not void for uncertainty.— 
Re Cunningham's Estate (1982), 45 
B. O. R. 543.— CAN. 
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Bourne (Cardinal) (1981), 47 T. L. R. 892 ; 
75 Sol* Jo. 279. 

717d. “ For work connected with the Roman 
Cathollo Church ” — Invalid.] — Re Davies, 
Lloyds Bank, Ltd. v. Mostyn (1982), 48 
T. L. R. 639; 76 Sol. Jo. 474; affd. 49 
T. L. R. 6, C. A. 

718. Add. Annotations : — Consd. Be Williams, 
Public Trustee v. Williams, [1927] 2 Ch. 288; 
Be Bain, Public Trustee v. Ross (1929), 45 
T. L. R. 617 ; Be Bain, Public Trustee v. 
Ross, [1930] 1 Ch. 224. Folld. Re Jackson, 
Midland Bank Executor Sc Trustee Co. v. 
Wales (Archbp.), [1930] 2 Ch. 389. Consd. 
Be Schoales, Schoales v. Schoales, [1930] 2 
Ch. 75. Apld. Be Stratton, Stratton v. A.-G., 
[1930] 2 Ch. 161. Held. Be Stratton, Knap- 
man v. A.-G. (1930), 47 T. L. It. 32 ; Farley 
v . Westminster Bank, Ltd., [1939] A. C. 
430. 

718a. Trustees empowered to change objects 11 
Interests of Church better served.] — Be 

Williams, Public Trustee v. Williams, 
No. 75a, ante. 

718b. Gift to Archbishop to be applied " in hls dis- 
cretion In any manner as he might think best 
. for helping to carry on the work of the Church 
In Wales. * * }— Testatrix made a bequest of 
half her residuary estate to the Archbishop 
♦ of Wales for the time being to be paid Sc 
applied by him in or towards the General 
Fund belonging to the Church in Wales, or in 
his discretion in any manner as he might 
think best for helping to carry on the work 
of the Church in Wales : — Held : the alterna- 
tive gift was too indefinite in that it could not 
be said that the application of it by the 
Archbishop must be for a charitable purpose, 
Sc the whole gift was therefore void. — Be 
Jackson, Midland Bank Executor & 
Trustee Co., Ltd. v . Wales, Archbishop 
op, [1930] 2 Oh. 389 ; 99 L. J. Ch. 450 ; 
144 L. T. 102 ; 46 T. L. R. 558. 

720. Add. Annotations : — Consd. Be Clarke, Bracey 

v . Royal National Lifeboat Institution, [1923] 
2 Oh. 407 . Refd. Be Chapman, Hales v. A.-G. 
(1922), 91 L. J. Oh. 527 ; Be Davis, Thomas 
v . Davis, [1923] 1 Oh. 225 ; Be Tetley, 
National Provincial Sc Union Bank of Eng- 
land v. Tetley, [1923] 1 Oh. 258. 1 

721. Add. Annotations : — Consd. A.-G. v. National 
Provincial Bank, [1924] A. 0. 262 ; Be Smith, 
Public Trustee v. Smith, [1932] 1 Oh. 153. 
Refd. Verge v. Somerville, [1924] A. 0. 490 ; 
Be Hadden, Public Trustee v. More, [1932] 1 
Oh. 133. 

728. Add. Annotation: — Consd. Be Tetley, Na- 
tional Provincial & Union Bank of Eng- 
land v. Tetley, [1923] 1 Ch. 258. 

724a. “ Charitable or publlo Institutions ” — At dis- 
cretion of trustees— Void.] — By his will dated 
May 3, 1918, testator, after making certain 


specific Sc pecuniary bequests Sc giving an 
annuity to his wife, devised Sc bequeathed ah 
his real Sc personal estate not thereby other- 
wise disposed of upon trust for conversion 
Sc investment of the net residue as therein 
mentioned. He directed his trustees “ to 
hold the residuary moneys Sc investments 
upon trust, subject to payment of the wife's 
annuity, to pay Sc apply the same for the 
benefit of one or more charitable or publio 
institutions in Wales as they may deem 
advisable in their absolute discretion Sc in 
such proportions Sc shares as they may deem 
fit ” : — Held : the non-charitable objects of 
the residuary gift were too vague, Sc the 
whole gift failed for uncertainty. — Be Davis, 
Thomas v. Davis, [1923] 1 Ch. 225 ; 92 
L. J. Oh. 322 ; 128 L. T. 735 ; 39 T. L. R. 
201 ; 67 Sol. Jo. 297. 

725. Add. Annotation : — Refd. Be Clarke, Bracey 
v. Royal National Lifeboat Institution, [1923] 
2 Oh. 407. 

728a. “ To such charities or to such religious 

, bodies ” — As trustees In their discretion shall 

# think flit — Valid.] — Be Tomkinbon, M‘Crea 
& Bell v. A.-G. op the Duchy op Lan- 
caster (1929), 74 Sol. Jo. 77. 

731. Add. Annotations : — Consd. Be Tetley, 
National Provincial Sc Union Bank of Eng- 
land v. Tetley, [1928] 1 Oh. 258. Dlstd. 
I. R. Comrs. v. Roberts Marine Mansions 
Trustees (1927), 43 T. L. R 270. Consd. 
General Medical Council v. I. R. Comrs., 
English Branch Council of General Medical 
Council v. Same (1928), 97 L. J. K. B. 578; 
Be Grove-Grady, Plowden v. Lawrence. [1929] 

1 Ch. 557 ; Be Smith, Public Trustee v. Smith, 
[1931] 2 Ch. 364. Refd. Be Clarke, Bracey v. 
Royal National Lifeboat Institution, [1923] 

2 Oh. 407 ; Be Davis, Thomas v . Davis, 
[1923] 1 Ch. 226; A.-G. v . National Pro- 
vincial Bank. [1924] A. O. 262 ; Verge v. 
Somerville, [1924] A. C. 496; I. R. Comrs. 
v. Yorkshire Agricultural Soc., [1928] 1 K. B. 
611; Midland Counties Institution of Engi- 
neers t?. I. R. Comrs. ( 1928), 14 Tax Cas. 285 ; 
Keren Kayemeth Le Jisroel, Ltd. v. I. R. 
Comrs. (1931), 47 T. L. 11. 401 ; Master 
Mariners, Honourable Co. of v. I. R. Comrs. 
(1932), 17 Tax Cas. 298 ; Peterborough 
Royal Foxhound Show Society v . I. R. 
Comrs., [1936] 1 All E. It. 813; Tribune 
Press, Lahore (Trustees) v. Income Tax 
Oomr., Punjab, Iiahore, [1939] 3 All E. R. 
409. 

734. Add. Annotation : — Refd. Verge v. Somerville, 
[1924] A. C. 496. 

735. Add. Annotations : — As to (1 )'Refd. Be Tetley, 
National Provincial Sc Union Bank of Eng- 
land v. Tetley, [1923] 1 Ch. 258 ; Re Ashton, 
Westminster Bank v. Farley, [1938J Ch. 482. 


PART 111. SECT. 2. SUB-SECT. 2.— B. 

t i. ‘ Charitable or other deserving 
institutions” — As trustees think At — 
Void.) — Campbell's Trustees v. 
Campbell, [1921) S. 0. (H. L.) 12 ; 58 
8c. L. rTo9. — SCOT, 

b t. “ Benevolent, charitable <t re- 
Hpious institutions " — As trustees think 
proper — In limited locality — Valid .] — 
Edgar, etc. v. Cassells, (1929) 8. 0. 
896 ; 49 80 . L. R. S04.— SOOT. 

• L .] —By the law of Sootlaud a 


trust for ” charitable or benevolent " 
purposes is a trust for " charitable ” 
purposes alone. — Jackson's Trustees 
v. Inland Revenue, (1920) 8. C. 579 ; 
10 Tax Cas. 460.-— BOOT. 

e 11. — In particular place — As 
trustees shall think dseervingA^Re 
Greaves 7b. C.). (1917) 1 W. W. B. 
997 •— CAN. 


at. ** Charitable, religious, philan- 
thropic, educational, or scientific ** — 
VouLy — Testator directed his trustee 
to hold the surplus of his residuary 
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estate on trust, to invest the same & 
pay the net annual income to named 
children & another named person for 
life equally, or to the survivors. Sc 
upon the death of the survivor to hold 
hls residuary estate upon trust "for 
such charitable, religious, philanthropic, 
educational or scientific institution or 
Institutions absolutely " as his trustee 
should select ... : — Held .* the sdtt 
was voidfor u ncerta inty. — Be WhSl 
Exe cutor Trustee Sc Agency Go. 
or South Australia, Ltd. v. A.-G., 
(1988) 8. A. 8. R. 129.— AUS. 




VoL VIH— Charities. Cases 785— 768a. 


As to (2) Consd. Be Bain, Public Trustee t\ 
Boss (1929), 46 T. L. R. 617. 

736a. “ Charities & Institutions ” — 44 As executors 
In their absolute discretion think fit 99 — Void.] 
— Be Clarks, Bracey v. Royal National 
Lifeboat Institution, No. 47a, ante . 

780. Add, Annotations : — Consd. Caldwell v. Cald- 
well (1921), 91 L. J. P. a 96; A.-G. v. 
National Provincial Bank, [1924] A. C. 202 ; 
Be Gwyon, Public Trustee v. A.-G. (1929), 
40 T. L. R. 96 ; Be Smith, Public Trustee v. 
Smith, [1932] 1 Ch. 163 ; Be Ogden, Brydon 
v. Samuel, [1933] Ch. 678 ; Be Spence’s 
Estate, Barclays Bank, Ltd. v. Stockton-on- 
Tees Corpn., [1937] 3 All E. R. 084. Held. 
Be Davis, Thomas v. Davis, [1923] 1 Ch. 226 ; 
Be Stratton, Sratton v, A.-G., [1930] 2 Ch. 
161 ; Be Hadden, Public Trustee v . More, 
[1932] 1 Ch. 133. 

740a. 44 Charitable purposes 99 directed by testator 
or for such objects as executor selects — Void.] 

— Be Chapman. Hales v. A.-G., No. 1424a, 
post . 


740b. 44 Patriotic purposes or charitable institutions 
or objeots 99 — At discretion of trustees — Void.] 
— (1) Testator by his will directed his trustees 
to apply one-fifth of his residuary estate 
44 for such patriotic purposes or objects & 
such charitable institution or institutions or 
charitable object or objects in the British 
Empire ” as they in their absolute discretion 
should select : — Held : the words of the gift 
must be read disjunctively, 44 patriotic pur- 
poses ” were not necessarily charitable, & the 
gift was void for uncertainty. 

(2) The general rule is clear that if you are 
making a will you must declare your wishes, 
& not leave it in wide & uncertain terms to 
some one else to make a will for you. Special 
treatment is meted out to a gift for charitable 
purposes, & in that case the cts. have recog- 
nised that it is open to a testator who declares 
a charitable purpose to leave it to his trustees 
to select the particular charities for whose 
benefit his fund is to be applied. But that 
does not apply to cases not coming within the 
description of charity (Viscount Cave, 0.). — 
A.-G. v. National Provincial & Union 
Bank of England, [1924] A. 0. 202 ; 40 
T. L. R. 191 ; 68 Sol. Jo. 236 ; sub nom. Be 
Tetley, A.-G. v. National Provincial & 
Union Bank of England, 93 L. J. Ch. 231 ; 
131 L. T. 34, H. L. ; affg. S. 0. sub nom . Be 
Tetley, National Provincial & Union 
Bank of England, Ltd. v. Tetley, [1923] 
1 Oh. 268, C. A. 


Annotations: — As to (1) Consd. Re Grove-Grady, Plowden t>. 
Lawrence. (1920] 1 Ch. 557. Expld. Re Smith, Public Trustee 
«. Smith. [1932] 1 Ch. 153. Consd. Bonar Law Memorial 

Trust v. I. R. Comm. (1933), 49 T. L. R. 220 ; Tribune 
Press, Lahore (Trustees) r. Innome Tax Comr., Punjab, 
Lahore, (1939] 3 All E. K. 469. Held. Verge v. Somer- 
ville. [19241 A. C. 496 : T. K. Comrs. v. Roberts Marine 
Mansions Trustees (1927), 43 T. L. R. 270 ; General 
Medical Council v. I. R. Comrs., English Branch Council 
of General Medical Council v. Same (1928), 97 L. J. 
K. B. 578 ; I. R. Comrs. v. Yorkshire Agricultural Soc., 
[19281 1 K. B. 611 ; Keren Kayemeth Lo Jisroel, Ltd. 
v. I. R. Comrs. (1931), 47 T. L. R. 298 ; Peterborough 
Royal Foxhound Show Society t>. I. R. Comrs., [1936] 
1 AUE. R. 813. 


744. Add, Annotation : — Retd. Be Horrocks, Taylor 
v, Kershaw, [1939] P. 198. 

746. Add. Citation 91 L. J. P. C. 96. 

Add, Annotation : — Retd. Be Horrocks, Taylor 
v, Kershaw, [1939] P. 198. 


748. Add. Annotation: — As to (1) Consd. Chester- 
man v. Federal Taxation Comr. (1925), 42 
T. L. R. 121. 

749. Add . Annotation : — Retd. Be Smith, Publio 
Trustee v. Smith, [1932] 1 Ch. 153. 

760. Add, Annotation : — Refd. Farley v, West- 
minster Bank, Ltd., [1939] A. C. 430. 

761. Add. Annotation : — Refd. Be Tetley, National 
Provincial & Union Bank of England v, 
Tetley, [1923] 1 Oh. 258. 

751a. 44 Objeots of oharlty or any other public 
objects ”— 44 In parish of F.”— VaUd.J— By 
her will made in 1889 testatrix bequeathed 
all her residuary estate to trustees upon 
trust to apply such parts thereof as were 
applicable by law for charitable legacies, in 
such manner as her trustees should, in their 
absolute discretion, think fit, 44 for the 
benefit of the schools, A charitable institu- 
tions, & poor, & other objects of charity, or 
any other public objeots in the parish of F.” : 
— Held : it was a good charitable gift of the 
whole residuary estate, & was not to be read 
disjunctively . — Be Bennett, Gibson v, A.-G., 
[1920] 1 Ch. 305 ; 89 L. J. Ch. 209 ; 122 
L. T. 578 ; 84 J. P. 78 ; 04 Sol. Jo. 291. 

Annotation : — Bold. Re Tetley, National Provincial & Union 
Bank of England e. Tetley, [1923] 1 Ch. 258. 

754. Add. Annotations : — Refd. Adamson v. Mel- 
bourne & Metropolitan Board of Works, 
[1929] A. C. 142 ; Be Grove-Grady, Plowden 
v. Lawrence, [1929] 1 Ch. 557. 

755a. 44 Hospital or other charitable or benevolent 
institution Valid.]— By his will, made in 

1917, testator gave his residuary estate to 
trustees upon trust to apply the same A the 
income thereof in providing or endowing, or 
assisting in providing or endowing, any 
hospital wards, beds, or cots, or other like 
or similar objects, as his trustees should in 
their absolute discretion think fit, in memory 
of his late wife, 44 for, at, or in connection 
with, any hospital or convalescent home or 
other charitable or benevolent Institution 99 ; 
& testator expressed the wish, but not so as 
to impose any legal obligation on his trustees, 
that such hospital or other charitable or 
benevolent institution should be in, or con- 
nected with, the parish of St. Marylebone, 
London, or at, or in connection with, the town 
of Kilmarnock : — Held : the word 44 hos- 
pital ” where it was first used in the will 
was used in an adjectival sense, A applied 
to the following words 44 wards, beds, or 
cots ” ; the primary intention of testator was 
to provide or endow the same, & the places 
where they could be provided or endowed 
must be hospitals or convalescent homes or 
other charitable institutions, & the words 
44 benevolent institution 9 must be con- 
strued as ejusdem generis, with 44 hospital 99 ; 
& therefore the bequest constituted a good 
& valid charitable gift . — Be Ludlow, Bence- 
Jones v . A.-G. (1923), 93 L. J. Ch. 30, 0. A. 

763. Add. Annotation: — Folld. Be Porter, Porter 
v . Porter, [1925] Ch. 740. 

765# Add. Annotation ; — As to (2) Consd. Be Porter, 
Porter v. Porter, [1925] Ch. 740. 

769. Add. Annotation : — Consd. Be Porter, Porter 
v. Porter, [1925] Ch. 740. 

769s. Invalid gift for maintenance of family 
graves — Surplus to rector of B. — Void for 
uncertainty.] — Fowler v. Fowler (1804), 
33 Beav. 610 ; 33 L. J. Ch. 074 ; 10 L. T. 


75 
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707 5 10 Jut. N. 8. 648 ; 12 
2. R. 507. 


682 ; 28 J. P. 

W.R. 072; 55 B. 

Annotations : — Difltd. Re WUlia ms (1877). 5 Oh. D. 735. 
Ritd. Hoare v. Osborne (1866), 30 J. P. 800 ; Re Rigley’s 
Trusts (1866), 86 L. J. Oh. 147 ; Ohoa Ohoon Neoh e. 
Spottiswoode <1869), Wood's Oriental Oases, App. I. 

760b. Gift for maintenance A upkeep of masonic 
temple — Residue to masonlo charities — Whole 
sift void.] — By a codicil to hie will testator 
directed hie exors., on the death of hie wife, 
to pay from his estate to the trustees of a 
masonic temple, erected by him to the memory 
of his son, £10,000, to be invested A the 
interest applied by the trustees, in their full 
A sole discretion, to the maintenance A up- 
keep of the masonic temple, A the balance, 
if any, to be applied in favour of any masonic 
charities which the trustees might select. 
The masonic temple was to be used for masonic 
ceremonies, A smaller rooms for lodge 
meetings, business A meetings of a social 
but not political character. Upon a summons 
to ascertain whether the legacy was valid or 
not i — Held : (1) the decisions in the “ tomb 
case*” were inapplicable ; (2) the whole 

income of the fund being charged with a 
trust, at the discretion of the trustees, for a 
. primary object which was invalid, the ot. was 
not entitled to control this discretion, & 
institute an inquiry at chambers as to the 
'amount of income necessary to be applied for 
maintenanoe & upkeep of tl a temple, so that 
the gift of the balance would be valid ; (3) as 
the primary gift was not sufficiently defined, 
the whole legacy was void for uncertainty. — 
Be Porter, Porter v. Porter, [1925] Ch. 
‘ 746 ; 96 L. J. Oh. 46; 133 L. T. 812. 

770. Add. Annotation : — Consd. Re Smith, Public 
Trustee v . Smith, [1932] 1 Oh. 158. 

771. Add. Annotations : — Consd. Be Clarke, Bracey 
v. Royal National Lifeboat Institution, [1923] 
2 Oh. 407. Refd. Be King, Kerr v. Bradley, 
[1928] 1 Oh. 243. 

772. Add. Annotation : — Refd. Be Porter, Porter v. 
Porter, [1925] Oh. 746. 

778. Add. Annotation : — Folld. Re Porter, Porter v. 
Porter, [1925] Oh. 746. 

786. Add. Annotations : — Consd. Re Clarke, Bracey 
v. Royal National Lifeboat Institution, [1923] 
2 Oh. 407. Refd. Be King, Kerr v . Bradley, 
[1928] 1 Oh. 243. 


794, Add. Annotations : — Apld. Be Glarke, Bracey 
v . Royal National Lifeboat Institution, [1928] 
2 Oh. 407. Reid* Be Davis, Thomas v, Davis, 
[1928] 1 Oh. 225. 

795. Add. Annotations : — Apld. Be Clarke, Bracey 
v. Royal National Lifeboat Institution, [1928] 
2 Oh. 407. Refd. Be Davis, Thomas v. Davis, 
[1923] 1 Oh. 225. 

810. For 44 appointment ” read 44 apportionment. 44 

816. Add. Annotation: — Refd. Re Grove-Grady, 
Plowden v . Lawrence, [1929] 1 Oh. 657. 

817. Add. Annotation : — Consd. Be Bain, Public 
Trustee v. Ross (1929), 45 T. L. R. 617. 

828a. Description not oonflned to charitable 

purposes — Description having particular 
meaning in religious denomination to which 
testator belonged.] — In construing gifts of 
recent date, evidence is not admissible to show 
that words having a clear ordinary meaning 
were used in a special narrower sense. 

Testator, a member of the 44 Brethren," or 
44 Plymouth Brethren," by his will left all his 
property, subject to a life interest, to his 

• widow, to be divided into two equal parts, 

• one for his sons, A the other for ms trustees 
4 ‘ to distribute between the various good 
works which I A my wife have been in the 
habit of assisting. . . •" After the widow's 
death this summons was taken out to deter- 
mine whether that direction created a good 
charitable trust. Affidavits were tendered 
to the effect that among the 44 Brethren " 
44 good works " was a phrase in common use 
to indicate works distinctly religious, i.e. 
Christian, A suggesting that testator had 
used it in that sense : — Held : there was no 
evidence of the significance with which the 
testator had used the words, A the statement 
as to their use among the 44 Brethren " was 
not evidence of constant use in such a sense 
as would exclude non -religious charitable 
objects. — Be How, How v. Blow, [1930] 1 Ch. 
66 ; 99 L. J. Ch. 1 ; 142 L. T. 86. 

832. Add. Annotations :—As to (1) Apprvd. Black- 
well v. Blackwell, [1929] A. C. 318. As to 
(2) Refd. Re Keen, Evershed v. Griffiths, 
[1937] Ch. 236. 

886. Add. Annotations : — Difltd. Be How, How v. 
How, [1930] 1 Oh. 66. Refd. Tsang Chuen v. 
Li Po Kwai, [1932] A. O. 716. 


PART 111. 8E0T. 2, SUB-SECT. 3.— 

B (b). 

770 1. Gift of residue or surplus for 
charitable purposes — Valid.] — Testa* 
trix gave the residue of her estate upon 
trust for conversion A directed the 
same to be expended upon the erection 
In a certain cemetery of a monument 
(with minute directions as to its nature 
& surroundings) to the memory of her 
deoeaaed son, & the sum of 660 to be 
paid to the proper person for the per* 
netual oare ot the ground. A ffor 
certain other directions the will con- 
tinued, “ I direct that any money left 
unexpended after the erection & com- 
pletion of the said monument to be 
paid to the treasurer of the Children’s 
Hospital. Oamperdown . . .*• '.—Held : 
the fpedka rule in the class of oases 
known as the “ tomb oases ” applied, 
&, therefore, the primary gifts for the 
erection of the monument & for the 
perpetual oare of the ground having 
failed, the whole of the residuary fund 
was applicable to deft, charity. — 
POOLEY V. ROYAL ALEXANDRA HOS- 
PITAL FOR Ohxldrxn (1938), 89 8. R. 
N. 8. W. 469 49 N. & W. W. N. 156. 

— AUS. 


PART III. SECT. 4, SUB-SECT. 8.— B. 

824 1. Admitted — Description empty- 
ing indifferently to more than one charity 
—“Old People’s Home’’— Old Folks 
Home or Maison des Vieux.l — Re 
Smith (1912), 22 W. L. R. 630; 3 
W. W. R. 899 ; 22 Man. L. R. 766 ; 
8D. L.R. 93.— CAN. 

824 It Gift to "St. James’ 

Presbyterian Church , $376 which I owe 
it ’’ — Two St. James’ Churches — Evi- 
dence of debt] — Re McLaurin Legacy 
(1911), 0 2. LB. 326.— CAN. 

PART IIL SECT. 4, SUB -SECT. 2.-C, 

880 It .} — Where testator 

made a bequest to a society, St it was 
found no society exactly corresponding 
to the designation given by testator 
was known . — Held : if the society 
is misdescribed, the ot. will If possible, 
discover from surrounding droum- 
stanoes, what sooiety was intended. 
The ot. will admit extrindo evidence to 
determine what testator’s words ex- 
press. Evidence to show that testator 
subscribed to a particular society will 
be admitted, to show what was in his 
mind when he made the bequest — Be 

76 


Alexander’s Will (1885), 7 Nfld. 
L. R. 42.— NFLD. 

PART III. SECT. 4, SUB-SECT. 8.— A. 

m. Public institutions in Scotland — 
Void .1 — Testator directed his trustees, 
upon the expiry of a life-rent of the 
residue of his estate, “ to pay appro- 
priate St distribute the free residue 6c 
remainder of my said estate A effects at 
such times St in snob proportions as my 
trustees may think fit to 6c among such 
poor persons in E. or such* charitable, 
educational, or benevolent societies or 
public institutions in Scotland as my 
trustees shall select *' : — Held : the* 
words *' public Institutions In Soot- 
land ” were to be read ea indicative 
of a separate class: they were too 
indefinite to receive effect ; A the whole 
bequest was veld from uncertainty* — 
Reid's Trustees v. CattanaohU 
T r ustees, [1999] 8. O. 727.— SCOT. 

sb. " Any worthy douse "—Void.}— 
A danse of a will reads as* follows: 
"the balanoe ot my estate I leave 
entirely in the hands of my exor. to 

did not crea te a valid charitable trust. 



VoL VIDL — COmritito. Casts 886—868- 


B* Names of Charities omitted or left blank 
(VoL VHL, p. 305). 

War 44 See Nos. 1410 et seq.,post” read “ See, 
also. No e. 1419 et seq.\ post” & add as 
follows : — 

841a. Gift to 44 two institution!, one for sailors, the 
other for soldiers, which I hope to be able to 
name myself, if not, then by my executors 99 — 
Valid.] — Testatrix, who died in 1919, left her 
foreign property to 14 two institutions, one 
for sailors, the other for soldiers, which I 
hope to be able to name myself, if not, then 
by my exon.” ; — Held : the gift ought to be 
construed, not as a gift to two institutions 
which might or might not be charitable, but 
as a gift to two charitable institutions of the 
kind specified, & therefore was not too vague 
but was a good charitable gift. — Be Smith, 
Blyth v. A.-G. (1920), 30 T. L. E. 410, 0. A. 

841b. Gift to any Institution in Sussex assisting 
crippled ex-service men.] — Testator be- 

queathed his residuary estate to any institu- 
tion formed in Sussex for the purpose of 
housing, aiding & assisting crippled ex-service 
men or, if no such institution, directed the 
formation of such an institution : — Held : 
a home which provided lodgings for crippled 
ex-soldiers & sailors belonging to the dis- 
trict who had for the time being nowhere 
else to go, satisfied the conditions of the 
will, & a scheme for the administration of 
the fund was directed . — Be Bloomfield, 
Public Trustee v . Kohlbeck (1933), 77 
Sol. Jo. 539. 

841c. 44 Institutions established for benevolent 
purposes 99 — Void.] — A testatrix domiciled 


in New Zealand, bequeathed to the trustee & 
exor. of her will (reap, co.) her residuary 
estate, “ to apply the same in making other 
bequests towards institutions, societies or 
objects established in or about Auckland 
aforesaid for charitable, benevolent, educa- 
tional or religious purposes ” within the 
absolute discretion of the trustee : — Held : 
the gift failed for uncertainty, as a gift for 
44 benevolent purposes ” is not a good 
charitable gift. — A.-G. for New Zealand v. 
New Zealand Insurance Co., I/td., [1930] 
3 All E. R. 888 ; 53 T. L. R. 37 ; 80 Sol. Jo. 
912, P. C. 

843a. Poor of parish where testator burled — 

Direction as to place of burial — Subsequent 
parol direction as to different place.] — Testa- 
trix, by her will, directed that her remains 
should be deposited in the churoh nearest 
which she might chance to die ; & in a sub- 
sequent part of the will gave a legacy to the 
poor of the parish where her remains were 
deposited. Her executrix, in pursuance of 
parol directions given subsequent to the date 
of the will, buried her in the neighbouring 
parish of W. : — Held : nevertheless, the poor 
of the parish of B., where testatrix died, were 
entitled to the legacy. — Salter v. Farby 
(1843), 12 L. J. Ch. 411 ; 1 L. T. O. S. 76; 
7 Jur. 831. 

856. Add, Annotation : — Refd. Re Lucas, Rhys 
v. A.-G., [1922] 2 Oh. 52. 

864a. Gift to German Reich — For benefit of dis- 
abled German soldiers — Valid.] — Re Robin- 
son, Besant v, German Reich, No. 28o, ante, 

865. Add, Citation : — 3 Leon. 18. 


— Plant* v. Gbebnbhirlds, 
W. W. R. 401 : 2 D. L. R. 
B. O, R. 430.— CAN. 


id. " Pious acta *' — Void .] — In con* 
strain? a will which, after providing 
for certain pecuniary legacies, directed 
that the balance income he spent on 
“ pious acts " according to the dis- 
cretion of the trustees : — Held : be- 

S iest void for uncertainty. — S atkarhi 

HATTAOHARYA V, KAZARINA!. KHANKA 

(1030), I. L. R. 58 Calc. 1025.— IND. 


PART 11L SECT. 4, SUB-SECT. 8.— C. 

■w. Advancement of art, scienceor 
literature .] — A testator directed his 
trustees to hold the residue of his estate 
for behoof of his sister in liferent, with 

S ower to encroach on the capital, ft on 
er death to make certain payments. 
He further provided : “ft if there is 
still any residue left my trustees shall 
apply it In whatever manner to them 
may seem most suitable for the 
advancement of art, science, or litera- 
ture In the burgh of C.” : — Held : the 
bequest was void from uncertainty.- 
Harper's Trustees v, Jacobs, tl920J 
8. C. 345.— SCOT. 


•x. Gift to " missions, Cor can dt Home " 
— Testator contributor to Presbyterian 
missions .) — Where a legacy was to 
“the missions, Corean ft Home,** ft 
testatrix had been in the habit of con- 
tributing to the Home ft Corean Mission 
Fund in connection with the Presby- 
terian Churoh in Canada : — Held s the 
legacy in question should go to the 
latter fund. — Re Hbndebson Estate 
(1014), 14 B. L. R. 401.— CAM. 

ay. Gift to the btind.h-A gift by wm 
to the blind, simpHciter, is a good 
charitable gift .— Be Bond : Brennan 
v. A.-G., £1080} V. L. XL 833; [1009] 
Argus It. B. 300.— AUS. 



certain 

"the 


balance of my estate shall be equally 
divided : Salvation Army Rescue 

Home ; Home for Incurables, Fuller- 
ton : South Australian Protestant 
Orphanages; Minda Home.*' There 
was one institution in South Australia 
whose rules provided for the care of 
orphans of a particular denomination ; 
there were also other institutions whose 
rales enabled them to reoeive not only 
orphans but other children whose con- 
dition needed relief. All these insti- 
tutions, including the first-named, as 
a practice received children other than 
orphans : — Held : whether an insti- 
tution was or was not an orphanage 
was a question of fact, ft both the 
rales ft practice of the institution were 
to be considered. An orphanage is 
an Institution where the main or 
primary purpose which it Is actually 
fulfilling is to provide ft care for 
orphaned children. The orphanages 
took one-fourth of the residue of the 
estate, to be divided equally between 
them. — Re Dodson, [1931] S. A. 8. R. 
387.— AUS. 

•«. Right of executors to come to 
arrangement with charity.) — Gift to 
Picton Academy. Picton, in aid of poor 
ft deserving young men ft women 
getting an education. Picton Academy 
was one of the public schools of Ploton : 
— Held : neither the trustees of the 
Picton Academy Educational Founda- 
tion, nor the Board of School Comra. 
for town of Picton were entitled, but 
the exors. were entitled to make an 
arrangement with the trustees of the 
Ploton Academy Educational Founda- 
tion.— Re Logkj te *8 Will (1984), 8 
M. P. R. 208.— 0AM. 

a g.'CHft to Protestant institution — 
A testator left the residue of her estate 
to her exor. -trustee in trust to pay a 
certain amount yearly to her brother 
ft, after his death, the remainder of the 
fund "to some Protestant Institution 
in the Province of Alberta having for 
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its object the care ft education of 
orphan or destitute children, the 
selection of such institution to be made 
by my exor. Jn its solo discretion." 
After the death of the brother, the 
exor. -trustee executed an appointment 
whereby after declaring that it had 
selected WoocI’h Ohristiau Homes as the 
beneficiary, it appointed all the re- 
mainder of the residue to be held by 
it, the appointor, upon trust for said 
Homes to be paid & transferred to said 
Homes as soon as might conveniently 
be done. Said appointment having 
berm objected to by certain institutions 
in the province, tho trustee applied 
under rule 433 for un order approving 
it, whereupon an order directing the 
trial of an issue was made. On tho 
Issue Hebl : after considering the 
objects of said Homes as indicated by 
its articles of incorporation, & also tho 
evidence of the work which had been 
carried on by it, it was such an institu- 
tion as came within the moaning of 
said provision of the will ; ft held that 
the deed of appointment was a valid 
exercise of tho power of appoint- 
ment Manning v. Robinson (1808), 
29 O. R. 483, referred to as to mean- 
ing of '* I’rotcstant institution." — 
F’uovinoial Grand Orange Lodge 
ok Alberta n. Trusts ft Guarantee 
Go., ltd., [1939] 2 W. W. R. 453.— 
CAN. 


PART III. SECT. 4, SUB-SECT. 3.— D. 

1 1 . " Industrial School for 

Blind, B. Place " Royal Institution 
for Blind Incorporated ” in B. Place 
entitled. 1 — Re Vosz, Public Trustee 
S^nfiKLE, [1926] S. A. 8. R. 218.— 
AUS. 

1 ij. Home Mission Ex- 

tension Fund — Home Mission dr For- 
ward Movement entitled .)—- Testatrix 
after certain bequests provided 

that “ the residue is to be paid to the 
Home Mission Extension Fund of the 



Oases 889— 901a. English and Empire Digest Supplement. 


869. Add. Annotation : — Refd. Re Forshaw, Wal- 
lace v , Middlesex Hospital (1934), 51 T. L. R. 
97. 

876. Citation .-—Fop " 2 W. R. 154 ” read M 21 
W. R. 154.” 

876a. London General Hospital Fund 

— King Edward's Hospital Fund for London 
or London Hospital — Former entitled.]— Re 
Boringer, Mrara v. King Edward’s Hos- 
pital Fund for London (1931), 48 T. L. R. 14. 

884a. “ Chelsea Hospital "—Royal 

Hospital, Chelsea.] — The ct. held that a 
testamentary gift to “ the Chelsea Hospital ” 
went to the Royal Hospital, Chelsea, & not 
to any other hospital having “ Chelsea ” as 
part of its name. — Re De Jong, Public 
Trustee v. Goldsmid (1929), 46 T. L. R. 
70 ; 73 Sol. Jo. 850. 

801a. Gift to “ Soldiers' Crippled Homes "— 

Three claimants — Legacy divided.] — Testa- 
trix by her will bequeathed part of her estate 
to “ Soldiers’ Crippled Homes.” In response 
to advertisements three institutions put in 
claims : — Held : as there was nothing to 
show that testatrix knew about these insti- 
tutions, the fairest course would be to divide 
* the bequest equally between the three. — 
Re Husband, Neavb v. Barnardo’s Homes 
.National Incorporated Assoon. (1923), 
68 L. Jo. 600. 

894a. “ Diocesan Curates' Aid Society " — 

Testator resident In Oxford — Oxford Dlooesan 


Spiritual Help Society entitled J — Re Johnson, 
Goodrich v. Ogle (1893), 9 T. L. R. 277. 

894b. Gift to three bishops for poor of dioceses 

—One bishop a suffragan.]— 2te Smith, 
Trevor v . Goodhall (1934), 51 T. L. R. 
108; 78 Sol. Jo. 839. 

896a. M Southwark Diocesan Society " 

— Southwark Diocesan & South London 
Fund.] — Re Watt, Hicks v. Hill, [1932] 2 
Oh. 243, n. ; 101 L. J. Oh. 417, n. ; 147 L. T. 
528, n., C. A. 

897. Add. Annotation : — Distd. Re Thackrah, 
Thackrah v. Wilson, [1939] 2 All E. R. 4. 

898. Add. Annotation : — As to ( 1) Consd. Re, Watt, 
Hicks v. Hill, [1932] 2 Ch. 243, n. 

901a. M United Methodists " — Gift over on 

union with other religious body — Effect of 
Methodist Church Union Act, 1929 (c. ilx), 
s. 18.] — By sect. 18 of Methodist Church 
Union Act, 1929 (c. lix) (an Act to authorise 
the union of the Wesleyan Methodist, Primi- 
tive, & United Methodist Churches) : “All 
personal or movable property (other than 
chattels real . . .) at the date of union . . . 

• held in trust for or on behalf of . . . the 
United Methodist Church ... or for the 
purposes of any . . . charity subsidiary or 
ancillary to [the United Methodist Church] 
shall as from that date be deemed to . . . 
be held in trust for . l . the purposes of the 
Methodist Church or the . . . charity sub- 
sidiary or ancillary to the Methodist Church 


Cong. Church Be the other to the 
London Missionary Society to be kept 
at Interest.** The Congregational 
Union had no fund known under the 
above name ; there was a fund known 
as the Home Mission & Forward 
Movement Board : — Held : testatrix 
Intended to Indicate a certain purpose 
by the use of the words " Home 
Mission Extension ** Sc a gift was 
expressed to the Congregational Union 
Sc Home Mission for Home Mission 
purposes . — Re Turner, Elder's Trus- 
tee Sc Executor Co., Ltd. v. Mori alt a 
Protestant Children's Homes In- 
corporated, [1930] S. A. S. R. 223. — 


AUS. 

1 ill. “ Home for Fallen 

Girls “ Church Home for Girls” 
entitled .] — On new evidenoe adduoed 
on a further bearing of the application 
the original hearing of which Is reported 

« 3 W. W. R. 620, it appeared 
es tutor's bequest to the ” Home 
for Fallen Girls " was a case of mis- 
description or error in the name & 
that the “ Church Homo for Girls " 
was intended. There was no suoh 
institution as the first named : — Held : 
the Churoh Home for Girls was entitled 
to the bequest. — Re Gilroy Estate 
(No. 2), [1937] 1 W. W. R. 356 ; 2 
D. L. R. 351.— CAN. 

p i. Gift to Society for Prevention 

of Cruelty to Animate in New Zealand — 
Several local societies for prevention 
of cruelty to animats — Legacy divided .] — 
Re Buckley. Public Trustee v. 
Wellington Society for Prevention 
or Cruelty to Animaia (Inc.), [1928] 
N. Z. L. R. 148.— N.Z. 


PART III. SECT. 4, SUB-SECT. 3.— E. 

BOS il. Gift to Presbyterian Church 

— Entry into union.] — Re Patriquin 
(N.8.), [19281 SD.L.R. 791 ; on appeal , 
[1929] 2 D. L. R. 197 ; 00 N. S. R. 343. 
—CAN. 

BOS HI. .] — Testatrix 

bequeathed to “ aged Sc Infirm ministers 
Sc widows of the Presbyterian Churoh." 
There was no fund In connection with 
the churoh known as a fund for aged Sc 


infirm ministers Sc widows. By the 
United Churoh of Canada Act, the 
Presbyterian Churoh In Canada became 
part of the United Church of Canada, 
but after this union, a Presbyterian 
Church continued to exist that did not 
form part of the United Church. 
Testatrix was opposed to the union : — 
Held : the bequest was not made either 
to the United Churchy nor to the con- 
tinuing Presbyterian Churoh ; the 
exors. should have possession Sc control 
of the corpus Sc pay the income annually 
to aged & infirm ministers of the con- 
tinuing Presbyterian Church Sc their 
widows . — Re Loggie (1927), 53 N. B. R. 
395.— CAN. 

898 iv. .] — Weather - 

by v. Weatherby (1927), 53 N. B. R. 
403.— CAN. 


898 v. .] — Held : the 

congregation could not take bequests ; 
by becoming a congregation of the 
United Churoh of Canada at T., it had 
become something so different from the 
congregation for whose benefit the 
bequens were made. that, it did not now 
oome within the description in the will : 
the present congregation was not 
the same entity as the congregation 
whioh P. contemplated as her bene- 
ficiary. As to the bequest to “ the 
Trustees of the T. Presbyterian 
Churoh,** It was to a oorpn. whioh, 
even if it oontinued to exist, was not 
now one for carrying into effect the 
testatrix' object, & the same principle 
applied as in the case of the other 
bequest.— *-McLellan v. Fraser Sc 
Fraser v. MoLellan, [1930] S. C. R. 
344 ; 8 D. L. R. 241 ; affg., [19291 
2 D. L. R. 197 ; 60 N. S. R. 343 ; 
varg [1928] 2D.L.R. 791.— CAN. 

898 vi. .] — By her 

will, made In 1921, G. gave a sum to 
" the Home Mission Fund of the 
Presbyterian Churoh In Canada " & a 
sum to “ the Foreign Mission Fond of 
the Presbyterian Church in Canada." 
When she made her will she was a 
member of a congregation of the 
Presbyterian Church in Canada, at 
Hopewell, Nova Scotia. That con- 


gregation entered the United Churoh 
of Canada in 1925, when United Church 
of Canada Act (Dom., 1924, o. 100) 
came into force. G. remained a 
member of the congregation until her 
death in 1919:— Held: the United 
Church of Canada was not entitled to 
the gifts. — United Ciiuroh op Canada 
v. Presbyterian Church in Canada, 
[1934] S. C. R. 708 ; [1935] 1 D. L. R. 
1 : off a.. S. C. sub nom. Re Gray, 
[1933^2 D. L. R. 400 ; 6 M. P. R. 465. 


898 vii. .] — In the case 

of bequests to the Home & Foreign 
Mission Boards of the Presbyterian 
Churoh in Canada : — Held : these 
objects did not cease to exist on the 
creation of the United Church of 
Canada, which was accordingly en- 
titled to the bequests . — Re Stephens, 
Anderson v. United Churoh or 
Canada (1933), 6 M. P. R. 305.— CAN. 

898 viii. Gift to Congregational 

Church-Entry into Union .] — United 
Churoh v. Murphy, [1931] 1 D. L. R. 
452.— CAN. 


898 lx. .] — Testator 

devised his residuary estate to a 
Congregational Churoh, or if it should 
oease to exist, then over : — Held : the 
church oeased to exist within the 
meaning of the devise on becoming 
part of the United Churoh of Canada. — 
Re Kelley, [1933] 4 D. Jj. R. 416 ; 
affd., [1934] 3D.L.R. 379.— CAN. 


898 x. Gift to Methodist Churchr- 

Entry into Union .] — Legacy to Metho- 
dist Churoh held to fail because the 
Union was in force before the time of 
vesting . — Re Thorne, [1935] 4D.L.R. 
778.— CAN. 

•p. Gift to moderator of Presbyterian 
Church — Secession from United Pres- 
byterian Church .] — Bequest to the 
moderator of a specific Presbyterian 
Church for purpose of missions does 
not vest in the congregation or in the 
United Presbyterian Church from 
which they seceded. — Laird v. Mac- 
KAY, [1938] 3 D. L. R. 474.— CAN. 



VoL m — Charities. Cases 901a— 968, 


nevertheless in other respects upon the same 
trusts ... as those upon . . . which the 
same were previously held so far as circum- 
stances will permit.'’ 

Testator directed that after his wife's 
death a sum of money should be held upon 
trust to invest & to apply the income in 
augmenting the salaries of the ministers of 
the United Methodists’ chapel at Batley : 
with a proviso that “ in case the said chapel 
& property connected therewith shall, in the 
opinion & absolute discretion of the trustees 
or trustee for the time being of my will, at 
any time cease to be used for the preaching 
& teaching the doctrine of the said United 
Methodists, or for any other reason . . . 
shall cease to exist for the said purpose, or 
the said United Methodists at Batley shall 
become merged in or united with some other 
religious body, then the said sum . . . shall 
be held upon trust for such of my nephews 
& nieces ... as shall be living at my death 
in equal shares/’ About four years after 
testator's wife’s death, the Wesleyan Metho- 
dist, Primitive Methodist, & United Methodist 
Churches became merged & united in accord- 
ance with the Methodist Church Union Act, 
1929 (c. lix): — Held: (1) the trust created 
by testator's will was for a particular kind of 
charity & the will showed no general charitable 
intent ; (2) the proviso was void for perpetuity 
& therefore did not affect the trust ; (3) the 
Act enlarged the trust, which, under sect. 18, 
continued as a trust “ subsidiary or ancillary 
to " the purposes of the Methodist Church & 
was a charity to augment the salaries of 
ministers of the chapel. — Be Talbot, Jubb v. 
Sheard, [1933] Ch. 895; 102 L. J. Oh. 302 ; 149 
L. T. 401 ; 49 T. L. R. 482 ; 77 Sol. Jo. 388. 

908. Add. Annotation : — Distd. Be Patten, West- 
minster Bank v. Carlyon, [1929] 2 Oh. 270. 

908. Add. Annotations: — As to (1) Consd. Be 
Forshaw, Wallace v. Middlesex Hospital 
(1934), 50 T. L. R. 473 ; Be Harwood, Cole- 
man v. Innes, [1930] Ch. 285. Distd. Re 
Thackrah, Thackrah v. Wilson, [1939] 2 
All E. R. 4. Generally , Retd. Re Monk, 
Giffen v. Wedd, [1927] 2 Ch. 3 97. 

910a. “Lord Milner’s Homes for Mentally Dis- 
abled Soldiers ” — Ex-Service Welfare Society 
entitled.]— Re Gurdon, Reynolds v. Ex- 
Services Welfare Society (1930), 80 Sol. 
Jo. 288. 

910b. Oxford Group .] — Be Thackrah, Thackrah 
v. Wilson, No. 100a, ante. 

912a. .] — Testatrix by her 

will dated Sept. 22, 1924, directed her exors. 
to sell the residue of her property & to pay 
the proceeds to the Margate Cottage Hospital. 
At the time she made her will there was a 
hospital of that name, an unincorporated 


body, to the funds of which testatrix was 
a subscriber. About the year 1920, a fund 
was opened for the purpose of purchasing 
a new site & building a larger hospital, to 
which testatrix was also a contributor. At 
the time of testatrix's death on Oct. 19, 
1930, the work formerly carried on at the 
Margate Cottage Hospital, including the 
medical & nursing staff & the patients, had 
been transferred to & was carried on at the 
new hospital, called the “ Margate & District 
General Hospital," which had been opened 
on July 3, 1930. The invested funds held 
by trustees for the Margate Cottage Hospital 
& the income thereof were dealt with by 
the same trustees for the purposes of the 
new hospital : — Held : the real intention of 
testatrix was to add the proceeds of sale of 
her residuary estate to the funds dedicated 
to the purposes of the Margate Cottage 
Hospital, &, accordingly, there was a vaud 
charitable bequest of those moneys to which 
the next of kin of testatrix had no title. 

<?u. ; whether the Margate & District 
General Hospital was in any Sc what sense 
identical with the Margate Cottage Hospital, 
& whether the purposes of the Margate & 
District General Hospital to which those who 
administered the funds of the Margate 
Cottage Hospital had devoted them were in 
a true sense the purposes of the Margate 
Cottage Hospital. — Be With all, With all 
v. Cobb, [1932] 2 Ch. 230 ; 101 L. J. Ch. 
414 ; 147 L. T. 628. 

916. Add. Annotation : — Distd. Re Thackrah, 
Thackrah v. Wilson, [1939] 2 All E. It. 4. 

922. Add. Annotation : — Retd. Re Withall, Wit- 
hail v. Cobb, [1932] 2 Ch. 238. 

924. Add. Annotation : — Refd. Be Porter, Porter v. 
Porter, [1926] Ch. 740. 

926. Add. Annotations : — Consd. Be Withall, Wit- 
hall v. Cobb, [1932] 2 Ch. 230. Refd. Be 
Watt, Hicks v. Hill, [1932] 2 Ch. 243, n. 

982. Add. Annotations : — Consd. Be Smith, Public 
Trustee v . Smith, [1932] 1 Ch. 153. Retd. 
Brighton College v. Marriott, [1928] A. 0. 192 ; 
Re Ashton's Estate, Westminster Bank, Ltd. 
v. Farley, [1938] Ch. 482. 

938. Add. Annotation: — Refd. Re Grove-Grady, 
Plowden v . Lawrence, [1929] 1 Oh. 557. 

945. Add. Annotaiion : — Refd. Be Monk, Giffen v. 
Wedd, [1927] 2 Ch. 197. 

948. Add. Annotaiion : — Refd. Be Monk, Giffen v . 
Wedd, [1927] 2 Ch. 197. 

948a. Gift for amusement to be settled by patients — 
Pensioners but no patients.] — Be Hovenden, 
Westminster Bank, Ltd. v. Royal Hos- 
pital for Incurables (1938), 82 Sol. Jo. 
315. 

962. Add. Annotation: — Distd. Be How, How v. 
How, [1030] 1 Ch. 80. 


PART IfL SECT. 4, SUB-SECT. 8.— G. 

_ it. Bequest to " Protestant Orphan 
Girls * Home ” — Bequest taken by " Pro- 
testant Children** Homes "—Formed by 
amalgamation of " Girls* Home ” <5 
*1 Protestant Orphans* Home.**}— Re 
CUaiuoK, [1939] 8 D. L. B. 873 ; 84 
O. L. R. 89. — CAM. 

PART IIL SECT. 4. SUB-SECT. 5. — A. 

Ml Gift to "that church %oMch is 

"j**d <* entmoeUoal ** — Prior gift to 
P r es b yte rian Church.] — Testator, a 


minister of tee United Presbyterian 
Church of Norte America, after 
bequeathing $1,000 to tee said ehuroh, 
proceeded as follows : " I give for a 
Jewish mission $1,000 to teat ohuroh 
which is sound Sc evangelical in doctrine 
Sc pure In worship, using the songs of 
praise# the inspired book which can 
unite all nations," etc. The evidence 
showed that this description applied to 
the said church : — Held : not void, 
for uncertainty, tor teat testator dearly 
intended the said church as tee legatee. 
— Qillopb v . McOoxocehe (1883), 8 

79 


0. H. *03.— CAM. 

x U. “ Roman Catholic Church in 

Canada " — General Roman Catholic 
Church.) — Held : a bequest to “ foreign 
missions In connection with tee Roman 
Catholic Church in Canada," should 
be paid to tbe general Roman Oatbollo 
Church, to be used for foreign missions 
in connection with that branch of the 
church which is in Canada, there being 
no Roman Catholic Church in Canada 
as a separate entity . — Re Upton (1913), 
24 0. W. R. 54 ; 4 O. W. N. 815 ; 9 
D. L. R. $73.— CAN, 
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980. Add, Annotation : — Generally, Held. Clergy 
Orphan Oorpn. v. Christopher, [1938] Ch. 267. 

080a. Charity for orphans of Established Church — 
Effect of Welsh Disestablishment — Children 
of Welsh clergy entitled.] — A chanty formed 
in 1749 was incorporated by Act of Parlia- 
ment in 1809. Its object was to maintain 
& educate poor orphans of clergymen of the 
Church of England. Owing to the dis- 
establishment of the Church in Wales doubts 
arose whether the corpn. had power to 
continue its work among the poor orphans 
of clergymen in Wales & Monmouthshire, & 
a summons was issued to obtain a decision 
of the ct. on the point: — Held*: there waB 
nothing in Welsh Church Act, 1914 (c. 91), 
or the Welsh Church (Temporalities) Act, 
1919 (c. 66), that interfered with the power 
of the corpn. to maintain & educate poor 
orphans of clergymen in Wales & Monmouth, 
shire. — Re Clergy Orphan Corpn. Trusts, 
Clergy Orphan Oorpn. v. Christopher, 

^ 1 Oh. 267 ; 102 L. J. Ch. 83 ; 148 
324; 49 T. L. R. 79. 


981a. Gift to “ church ” — Construed as gift to 
congregation — Not to edifice.] — Re Tyler 
/ (lffOl), 46 Sol. Jo. 204. 

981b. Gift to Institution — “ Church of 

England.' 9 ] — Re Barnes, Simpson r. Barnes 
‘ (1922), [1930] 2 Ch. 80, n. ; 99 L. J. Ch. 
380, n. ; 143 L. T. 332, n. 

Annotation : — PoUd. He Schoales, Sohoalee v. Schoales, (1930] 
S Oh. 76. 


981c. “ Roman Catholic Church. 9 '] — 

Testatrix made a residuary bequest “ to the 
Homan Catholic Church, for the use thereof ' 1 : 
— Held: the gift was a valid charitable 
bequest. — Re Schoales, Schoales v, 
Schoales, [1930] 2 Cb. 76 ; 09 L. J. Ch. 377 ; 
143 L. T. 831 ; 46 T. L. R. 864 ; 74 Sol. Jo. 233. 

981 d. Trust for Bishoprics in connection with 
Church of England — Bishopric at Cape Town.] 
— In 1841 certain resolutions were agreed to 
by the olergy & laity in this country at a 
meeting convened, by the Archbishop of 
Canterbury to raise a fund for the endowment 
of Bishoprics in the Colonies, the fundamental 
object being to found & endow Bishoprics in 
connection with the Church of England. 
Among the Colonies selected was the Cape 
of Good Hope. In 1847 a large sum was 
given to the fund, & amongst the specific 
purposes mentioned for its application was 
the endowment of a Bishopric at Cape Town. 
In June, 1847, a Bishop’s Diocese was created 
for the Cape of Good Hope by Letters Patent, 
& Cape Town was constituted a Bishop’s See. 
The Bishop appointed was to be under the 
Metropolitical See of Canterbury. In 1849 
part of the fund was invested on mtge. in the 
Colony & part laid out in the purchase of an 
estate in Cape Town for the use of the Bishop. 
In the year I860, a representative Legislature 
was glinted to Cape Colony, & in 1863 by 
fresh Letters Patent a separate See of Cape 


Town was created. In 1864, as the result 
of disputes concerning the effect of the Letters 
Patent of I86B, it was decided by the Privy 
Council in Re the Lord Bishop of Natal 
(1864), 3 Moo. P. C. (N. S.) 115, that as there 
was an independent legisative assembly in 
the Colony at the date when the Letters 
Patent of 1853 were granted, there was no 
power in the Crown by virtue of its preroga- 
tive to establish a Metropolitan See or 
Province whose status the Colony could be 
required to recognise. As a result in Feb. 
1870, the Church of the Province of South 
Africa was constituted on a consensual basis. 
In 1882, following further disputes, the Privy 
Council decided in Merriman v. Williams 
(1882), 7 App. Cas. 484, that the. Church of the 
Province of South Africa was not a Church 
in connection with the Church of England 
as by law established. Having regard to the 
fact that the present Archbishop of Cape 
Town was not a Bishop of the Church of 
England or of a Church in connection with 
the Church of England but was a Bishop of 
the Church of the Province of South Africa ; 
& the doubt felt how the income of the fund 
should be dealt with, an originating summons 
was taken out by the present trustees of the 
fund raised in 1841 for the determination of 
the question how the income of the fund 
allocated to the endowment of a Bishopric 
at Cape Town should be applied, & whether 
the present Archbishop of Cape Town would 
be beneficially entitled to the income of the 
investments in this country held by the fund 
& set apart for the endowment of a Bishopric 
of Cape Town -.—Held : (1) as it had been 
established that the present Archbishop of 
Cape Town was not a Bishop of the Church 
of England as by law established but a Bishop 
of the consensual Church of the Province of 
South Africa, which was, however, in com- 
munion with the Church of England, he was 
not a beneficiary of the funds in this country 
set apart for the endowment of the Bishopric 
of Cape Town. The question of a cy-prte 
application of the fund thereupon arose ; 
(2) therefore, as the fund in question & the 
trustees were in this country, & the trusts 
relating to it established here, the ct. had 
jurisdiction to order a scheme cy-pn&s ; ft 
the proper order was first to declare that on 
the true construction of the resolutions, the 
original trusts which affected the property 
were for the endowment of a Bishopric of 
Cape Town in connection with the Church of 
England, & those trusts had become im- 
practicable ; 4c then to direct the trustees 
in this country to pay the income in question 
now in their hands to the Archbishop of 
Cape Town for the time being appointed & 
recognized by the Church of the Province 
of South Africa, but only so long as that 
Church remained, in the Archbishop of 
Canterbury’s opinion, in communion with the 
Church of England.-— Ha Colonial Bjshop- 
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mu Fund tor maintenance <b repair — 

Repa ir of fabric — A conduct of service * — 
<* promotion of f%tmiture > fUUnac dt 
Boyd (1994), 66 OJU B. 
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of her estate to the pariah priest of I** 
officiating at the time of bar decease, 
to he applied by him for the benefit of 

the Roman Qa t holto Church in the 

pariah as he. la bis discretion, should 

think fit. A in the event of the tel hue 

of snob poqueot, testatrix “ 

the oaid reridne to the 
priest of L., far his own vm 4c 
Testatrix died within three months of 
the exeention of her wflh ft as the 

80 


property consisted almost entirely of 
land, the charitable bequest failed. 


There was no 


of L. at the 


time of the death of testatrix, but all 
the duties of the office were being dis- 
ehamd by the curate of the parish i-— 
Seta: the curate was entitled to the 
ultimate seridne bequeathed to the 
perish pri e st for bis own use ft benefit. 
— MoAgUSKS* «. SraWABT, (1931) 
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Bios Fund, 1841, [1985] Oh. 148; 104 

L. J. Ch. 205; 152 L. T. 458. 


986. Add. Annotations : — Retd. Be Stratton. Strat- 
ton V. A.-G., ri930] 2 Oh. 151 ; Re Ashton, 
Westminster Bank v. Farley, [1988] Ch. 482. 

987. Add . Annotation : — Retd. Re Stratton, Strat- 
ton v . A.-G., [1930] 2 Oh. 151. 

991a. Gift to Superior of Jesuit Church.] — 

Be Barclay, Gardner v. Barclay, Steuart 
v . Barclay, No. 79a, ante . 

991b. ** To the rector of St. Thomas 9 Roman 

Catholic Church of Newport.] — In the Estate 
of Pbsca (1930), 74 Sol. Jo. 59. 

991c. “To Mayor of L. for poor & needy 

fishermen of L. 99 ] — A testatrix bequeathed 
one-quarter of her residuary estate to the 
“ Mayor of Lowestoft for the benefit of poor 
& needy fishermen of Lowestoft ” : — Held: 
the testatrix intended the fund to be ad- 
ministered by the Mayor of Lowestoft for 
the time being, & a scheme should be directed 
to be drawn up. — Re Pipe, Ledger v. Mobbs, 
[1937] 3 All E. R. 536 ; 106 L. J. Ch. 252 ; 
53 T. L. R. 904 ; 81 Sol. Jo. 570. 

999. Add. Annotations : — Refd. Re Clarke, Bracey 
v. Royal National Lifeboat Institution, 
[1923] 2 Ch. 407 ; Re De Carteret, Forster 
v. De Carteret, [1933] Ch. 103. 


1020a. Admission to Home of Rest — Must be suit- 
able objects of a charity .] — Re James, Gren- 
fell v. Hamilton, No. 47c, ante. 


1041. Add. Annotation .-—Refd. Re Robinson, 
Wright v. Tugwell, [1923] 2 Oh. 332. 

1041a. Condition subsidiary to main charitable 

object — Performance of condition likely to 
defeat main charitable object — Condition dis- 
pensed with.] — Testatrix, who died in 1889, 
bequeathed £1,500 towards an endowment 
for a proposed evangelical church at B., 
provided certain conditions were carried out. 
An action was commenced for the adminis- 
tration of her estate, & on the further con- 
sideration thereof on Nov. 3, 1891, it appeared 
that amongst other conditions, which mainly 
related to the conduct of the services, it was 
made an 14 abiding condition 99 that the black 



rendering it illegal. It further appeared 
that in compliance with the conditions a 
church had been erected at B. & the other 
conditions Laid down by testatrix fulfilled, 
except the condition as to wearing a black 
gown, which condition was held by the judge 
to be a continuing condition, but not an 
illegal one; & accordingly, the fund was 
earned over to the credit of the action, the 
separate account of “ the £1,500 endowment 
fund for the proposed B. church, 99 with liberty 


for the incumbent & all persons interested 
to apply as to the capital or income thereof. 
This petition was presented by the present 
incumbent asking that under a scheme or 
otherwise the fund in ct. might be transferred 
to the Ecclesiastical Oomrs. Evidence was 
adduced that the use of the black gown in 
the pulpit was practically unknown in the 
diocese of the new church, & that its use was 
calculated to alienate the congregation & 
to defeat the main objects of testatrix, namely, 
the teaching & practice of evangelical doc- 
trine & services : — Held : the condition 
requiring the wearing of a black gown in 
the pulpit was subsidiary to the main chari- 
table object, namely, the endowment of an 
evangelical church at B., & as the per- 
formance thereof had been shown to be im- 
practicable the condition might be dispensed 
with & the fund be transferred to the 
Ecclesiastical Oomrs. as part of the endow- 
ment of the church so erected as aforesaid. — 
Re Robinson, Wright v . Tugwell, [1923] 
2 Ch. 332 ; 92 L. J. Oh. 340 ; 129 L. T. 627 ; 
39 T. L. R. 509 ; 67 Sol. Jo. 619. 

1054. Add. Annotation : — Generally , Refd. Re 
Talbot, Jubb v . Sheard, [1933] Oh. 895. 

1055. Add. Annotation: — As to (2) Refd. Re 
Talbot, Jubb v. Sheard, [1933] Oh. 895. 

1061. Add. Annotation : — Consd. Re Quintin Dick 
Oloncurry v. Fenton, [1926] Oh. 992. 

1089. Add Citation [1910] 1 Oh. 273. 

1069a. Gilt over on charity receiving state subsidy 
— Charity receiving grant In aid as publlo 
elementary school.] — Testator, who by his 
will gave the residue of his property to certain 
charities, made it a condition of the gift that 
the charities should not be taken over or sub- 
sidised by the State or by any public or local 
authority. One of the institutions, which 
had a school attached recognised by the Board 
of Education as a public elementary school, 
received grants in aid of teachers 9 salaries 
from the local education authority i — Held : 
the grants did not amount to a subsidy & 
the charity was not prevented from receiving 
a share of the residue. — Re Gregory, How v. 
Oharrington (1935), 52 T. L. R. 130 ; 79 
Sol. Jo. 880. 

1078. Add. Annotations: — Refd. I. R. Oomrs. v. 
Yorkshire Agricultural Soc., [1928] 1 K. B. 
611 ; Re Prevost, Lloyds Bank v. Barclays 
Bank, [1930] 2 Ch. 383. 

1080. Add. A nnotations Dlstd. Re Forster, Gel- 

latly r. Palmer, [1939] Oh. 22. Refd. T. H. 
Oomrs. v. Soc. for Relief of Widows & 
Orphans of Medical Men, I. R. Oomrs. v. 
Medical Charitable Soc. for West Riding of 
Yorkshire (1926), 42 T. L. R. 612 : 1. U. 
Oomrs. v. Yorkshire Agricultural Soc. (1927), 


PART IU. SECT. 4, SUB-SECT. 6.— B. 
^^EduceSbUmof 

In a bequest for 2nd " wKKS&i of 
Poor A warring children in the dii* 
trtofc of A.” s— Had ; deterring mew 
deterring of education, not morally 
deterring. — Kemcraap of the Dutch 
Reformed Qsurch, Alexandria f*. 
SOHjSHPBBSr (1939) App. D. 38.— 

PART DL SECT. A SUB-SECT. 7* 


— Re Hammond (1 921), 68 D L. R. 690. 
81 0. L. R. 149. — CAN. 

PART III. SECT. 6, SUB-SECT. 4. — A. 

e !. — — Orchestra— Void.] — By an 
indenture of trust, which recited that 
the settlor had donated the stun of 
320,000 for the purpose of assisting in 
founding a permanent fund for estab- 
lishing A: maintaining a metropolitan 
permanent orchestra in & for the 
State of Victoria, A that the donor 
had paid the motes? to the trustee, 
it was declared that the trustee should 
bold the said sum, Sc all sums thereafter 
given in augmentation of it. Upon trust 

81 


to apply the income of the fond in or 
towards the maintenance of a metro- 
politan permanent orchestra, so many 
of the members whereof as the trustee 
should oonsider sufficient to be pro- 
fessional musicians, etc. At the date 
of the deed such an orchestra did not 
exist, & the sum of 310,000 was al- 
together insufficient to establish Sc 
main tain one : — Held : the settlement 
infringed the rule against perpetuities, 
& there was a resulting trust for the 
settlor. — Re Dyer, Dyer v. Trustees, 
Executors 8c Agency Co., Ltd., 
11935] V. L. R. 273 ; 41 Argus L. R. 
384.— AUS. 
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44 T. L. R. 59 ; Re Prevost, Lloyds Bank v. 
Barclays Bank, [1930J 2 Ch. 383. 

1081. Add. Annotations: — Held. 1. R Comrs. v. 
Yorkshire Agricultural Soc., [1928] 1 K. B. 
011 ; Re Prevost, Lloyds Bank v. Barclays 
Bank, [1930] 2 Ch. 383. 

1085a. Masonic lodge — Valid.] — The 

testator by his will gave the residue of his 
estate to a masonic lodge as a fund to build 
a suitable temple in Stafford : — Held : this 
was a gift to the members of the lodge which 
they could deal with as they pleased, & the 
gift was, therefore, good, whether it was 
charitable or not. — Re Turkington, Owen 
v. Benson, [1937] 4 All E. R. 601 ; 81 Sol. 
Jo. 1041. 

1080a. Provision of knickers for all boys of 

district — Void.] — Re Gw yon, Public Trustee 
v . A.-G., No. 206a, ante. 

1005. Add. Annotation : — Consd. Re Monk, Giffen 
v. Wedd, [1927] 2 Ch. 197. 

1008. Add. Annotation : — Generally , Refd. Re 
Monk, Giffen v. Wedd, [1927] 2 Ch. 197. 

1098a. .] — Re Monk, Giffen v . Wedd/ 

' No. 34a, ante. 

1009. Add. Annotations : — Consd. Verge v. Somer- 
. ville, [1924] A. C. 496. Distd. Re Gwyon, 

Public Trustee v. A.-G. (1929), 46 T. L. R. 96. 
Consd. Re Smith, Public Trustee v. Smith, 
[1932] 1 Ch. 153. Distd. Wemher’s Charit- 
able Trust (Trustees) v. I. R. Comrs., [1937] 
2 All E. R. 488. Refd. Keren Kayemeth Le 
Jisroel, Ltd. v. I. R. Comrs., [1931] 2 K. B. 
465 ; Re Spence’s Estate, Barclay’s Bank, 
Ltd. v. Stockton-on-Tees Corpn., [1937] 3 
All E. R. 084. 

1102. Add. Annotation : — Generally , Refd. Re 
Talbot, Jubb v . Sheard, [1933] Ch. 895. 

1102a. .] — Re Talbot, Jubb 

v. Sheard, No. 901a, ante. 

1100. Add. Citation .—127 L. T. 123. 

Add. Annotation : — Refd. Re Talbot, Jubb v. 
Sheard, [1933] Oh. 895. 

1114. Add. Annotation: — Refd. Re Monk, Giffen 
v. Wedd. [1927] 2 Oh. 197. 

1115. Citations .-—After “ H. L.” add “ affg. S. 0. 
sub nom. Harbin v. Masterman (1871), 
L. R. 12 Eq. 559 ; [1894] 2 Oh. 184, C. A.” 
Add. Annotations : — Consd. Re Deloitte, 
Griffiths v. Deloitte, [1926] Ch. 50. Apld. 
Re Knapp. Sprecklev v. A.-G., [1929] 1 Ch. 
341. Consd. Re Jefferies, Finch v. Martin, 
[1930] 2 All E. R. 020. 

1116. Add. Annotations: — As to (1) Consd. Re 
Deloitte, Griffiths v. Deloitte, [1920] Ch. 56. 
Distd. Berry r. Geon, [1938] A. 0. 575. 

1116a. Direction for accumulation — Discretion of 
trustees.] — The expression in a will of a wish 


that 41 the interest upon my investments 
may be allowed to accumulate . . folio wee 
by an indication of the charitable objects tc 
which the accumulations are to be devotee 
does not bind the trustees of the will. But it 
is a directory provision ; & the trustees ought 
to bear it in mind & generally to use their 
discretion so as to give effect to it. 

A will, after certain bequests, including a 
bequest of residue in trust for 44 the Trustee! 
of the S.M. Charities/' expressed a wish oi 
testator that 44 the income upon my invest- 
ments may be allowed to accumulate for a 
period of twenty-one years or so long as the 
law will allow," & then set out various charit- 
able objects in the town of S. which testator 
desired should thereafter benefit by suet 
income only : — Held : the wish as to accumu- 
lation was not binding, but was in the 
circumstances a directory provision to which 
regard should be had in settling a scheme. — 
Re Knapp, Spreckley v. A.-G., [1929] 1 Ch. 
341 ; 98 L. J. CJh. 95 ; 140 L. T. 533. 

1118. Add. Annotation : — Refd. Re Monk, Giffei 
v. Wedd (1927), 137 L. T. 4. 

1150. Add. Annotation: — Refd. Re Monk, Giffei 
v. Wedd, [1927] 2 Ch. 197. 

1186a. .] — Testator gave the residue of hi£ 

estate on trust to pay the income to his wife 
for life & after her*death to pay £3,000 tc 
the Royal National Lifeboat Institution ir 
order to defray the cost of building two life- 
boats, & he directed that after payment o 
certain legacies to hospitals the remainder 
of the residue should be paid to the aforesaic 
institution for the purpose of keeping the twe 
lifeboats in repair & of replacing them wher 
necessary, & that if the remainder of the 
residue should be insufficient for this purpose 
the institution might apply it to its genera 
purposes. The legacy of £3,000 was in- 
adequate to provide two lifeboats : — Held : 
on the death of the wife the £3,000 legacy 
failed & fell into residue, & the institution wai 
entitled to take the whole of the residue 
after payment of the legacies to hospitals, Sc 
to apply it to its general purposes. — Re Beck, 
Crook v. Royal National Lifeboat In- 
stitution (1926), 42 T. L. R. 245. 

1188. Add. Annotation : — Refd. Re Monk, Giffei 
v. Wedd, [1927] 2 Ch. 197. 

1189. Add. Annotations: — Distd. Re Beck, Crook 
v . Royal National Lifeboat Institution (1926) 
42 T. L. R. 244. Refd. Re Monk, Giffen v. 
Wedd, [1927] 2 Ch. 197. 

1200. Add. Annotation : — Refd. Re Whitrod, Bur- 
rows v. Base, [1926] Ch. 118. 

1203a. Absolute property of beneficiary.] — A 

young man who was the only support of hk 
widowed mother lost his life in attempting 


PART III, SECT. 6. SUB-SECT. 4.— B. 

k 1. .] — Testator left an 

estate of $99,000, of whioh $44,000 
was in real estate & Hudson Bay Co. 
shares. This latter sum was left In 
trust to supply an tnoome for a Bishop 
of Cornwall, or if such a Bishop was 
not elected within twenty-five years 
after testator’s death, the money was 
to so to the University of Bishop's 
College, at Lennoxville, for the endow- 
ment of a Professorship of Natural 
Science : — Reid: there was an im- 


mediate gift for charitable uses delayed 
as to the actual oonveyanoe till the 
secured debts were paid. Sc. therefore, 
vested at the death & effective In law, 
though the particular application of the 
gift might be in suspense for twenty- 
five years, or might never take effect 
at all. in whioh contingency there was 
a valid transfer to another charity at 
the end of twenty-five yean ; Sc the 
will did not offend against the rule 
concerning perpetuities . — Re Moun- 
tain’s Will (191*), *1 O. W. R. 866; 
3 O. W. N. 1011 ; 86 O. L. R- 163; 
4D.LR. 737.— CAN. 


PART IIL SECT. 6, SUB-SECT. 4.— H. 

1116 i. Absolute vested interest pay abl 
at future date — Whether charity eimUea 
to immediate distribution .1 — An acoumu- 
l&ted fund was directed to be paid by 
a trustee twenty-one yean after the 
death of the party giving it for the 
aged Sc deserving poor of the town. 
On a motion to approve a compromise 
between the trustee Sc the town council: 
—Held.* it was doubtful it the rule 
that a legatee may put an end to an 
accumulation exclusively for his bene- 
fit applied. — Re Bmr wianj i (1936), 
D.L.B. 137.— CAN. 
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to save a child from drowning. A sub- 
scription list was opened to provide assistance 
for the mother. The greater part of the 
subscriptions were given in response to a 
letter published in certain newspapers, 
inviting people to provide “ for the im- 
mediate needs of the widowed mother.** 
A much smaller sum was given in response to 
a private letter in which the following words 
were used : “ Subscriptions have come in 
very well to date, but you will realise that 
a sum of at least £600 is necessary to be of any 
use for investment purposes, to provide 
[the mother] with a small weekly pension.** 
The trustees of the fund were anxious to 
purchase an annuity for the mother, but it 
was contended that the latter was entitled 


to have the whole fund handed over to her : — 
Held ; there was nowhere a sufficient ex- 
pression of a trust to provide a pension, & 
the mother was entitled to have the fund 
handed over to her as her own absolute 
property. — Re Johnson, Pearson v. John- 
son, [1938] 2 All E. R. 173 ; 82 Sol. Jo. 333. 

1225. Add. Annotation : — Refd. Harper v. Hedges, 
[1923] 2 K. B. 314. 

1227. Add. Annotations : — Consd. Verge v. Somer- 
ville, [1924] A. O. 490 ; Re Smith, Public 
Trustee v. Smith, [1932] 1 Ch. 163. Refd. 
Re Gwyon, Public Trustee v. A.-G. (1929), 40 
T. L. R. 90 ; Keren Kayemeth Le Jisroel, 
Ltd. v. I. R. Oomrs., [1931] 2 K. B. 406. 


Part IV. — Effectuation of Charitable Trusts by means of 
Schemes and the Cy-pres Doctrine. 


1246a. Not necessarily application cy-pres.] — 

Re Robinson, Besant v. German Reich, 
No. 23c, ante. 

1247. Add. Annotation : — -Refd. Re Gardner’s Will 
Trusts, Boucher v. Horn, [1930] 3 All E. R. 
938. 

1248. Add. Annotation : — Consd. Re Patten, West- 
minster Bank v. Carlyon, [1929] 2 Oh. 270. 

1248a. .]~Re Wilson-Bark- 

worth, Burstall v. Deck (1933), 60 T. L. R. 
82. 

1252a. No trustees.] — Verge v. Somerville, 

No. 199b, ante. 

1252b. Uncertainty as to beneficiary.] — Re 

Hurst, Harper v. King Edward’s Hospital 
Fund for London (1935), 79 Sol. Jo. 262. 

1252c. Gift to trustees of chapel — Disclaimer by 
trustees.] — -By her will a testatrix bequeathed 
to the trustees of a certain Methodist Chapel 
£1,000 or half her residuary estate whichever 
should be the lesser amount with the direction 
that the trustees should purchase a field 
which they should permit to be used as a 
recreation ground by the children attending 
the Sunday School in connection with the 
chapel & others as the trustees should 
approve. The exors. set aside sufficient to 
satisfy this legacy & distributed the residue 
of the estate. The trustees of the chapel 


disclaimed the legacy. The trustees there- 
upon took out a summons to determine 
whether the bequest failed & fell into the 
residuary estate of the testatrix or whether 
by reason of the charitable nature of the 
trust attached to it the bequest ought to 
be applied cy-prds : — Held : ( 1 ) as it was not 
of the essence of the bequest that the trustees 
of the chapel should be the trustees of the 
charity, the bequest did not lapse, but ought 
to be applied cy-pr&s ; (2) the costs of the 
proceedings should be paid out of the £1,000. 
— Re Lawton, Gartside v. A.-G., [1980] 3 
Ail E. R. 378. 

1264. Add. Annotation : — Refd. Re Robinson, 
Besant v. German Reich, [1931] 2 Oh. 122. 

1265a. .] — A testator who was a native of 

Scotland but died domiciled in England gave 
his residuary estate upon trust, after payment 
of annuities, to establish educational charities 
in & for the benefit of the residents of a town 
in Scotland. After the building & opening 
of a college in the town, there remained a large 
sum of money in the hands of the trustee 
subject to the trusts of the will. Upon an 
application to settle a scheme cy-prds , the 
ct., at the instance of the A.-G., gave liberty 
to the trustee to carry into effect a scheme 
for the administration of the charity to be 
settled by the Ct. of Session in Scotland. — 


PART IV. SECT. 1, SUB-SECT. 1.— A. 

pi. Funds insufficient.) — Re 

Mitch neb, [1022] 8t. R. Qd. 39.— 

AUS. 

p iL Legatee uncertain .) — 

Testator, domiciled Sc dying in Ireland, 
bequeathed shares to ” the Director 
of the African Mission.” There was 
no society known as " the African 
Mission, ” Sc no individual with the 
official designation of ** Director of the 
Af rica n Mission.” There were, how- 
ever, two societies which carried on 
missionary work in Africa, one of them 
being known in ffingh«h as ” The 
Society of African Missions,” Its 
Principal officer being the” Provincial.” 
The other 8octoty possessed an Irish 
Mission to Africa of which the principal 
offloer was the ” Secretaire wbo was 
also described in a French publication 
of the Society as ” Directeur.” Testa- 
tor hnA been on terms of Intimacy with 
the latter offloer. Sc had sent him a 


subscription, & in his letter enclosing 
the subscription he referred to ” the 
needs of your great African Mission.” 
Testator had also known the Provincial 
of the former Society, had discussed its 
work with him, was in regular receipt 
of its publication, called the ” African 
Mlssloner,” Sc had also contributed, 
although a rauob smaller amount, to 
its funds : — Held : the gift was a good 
charitable bequest for tne propagation 
of the faith in Africa ; Sc ft should be 
referred to Chambers to settle a scheme, 
with the approval of the Attorney - 
General . — Re Muloaht, Butleb v. 
Meagher, [1931] L R. 239.— IR. 

r i. .}— Re Wright (1923), 53 

N. S. R. 304. — CAN. 


PART IV. SECT. 1, SUB-SECT. 1.— 
C (a). 

>w. School dosed by statute.) — Testa- 
trix having during her lifetime erected 
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a school -house, vested, by her will, 
the said school-house In her trustees 
upon oertain charitable trusts. By 
her will she also created a perpetual 
yearly rente harge which she vested 
in the said trustees to be expended in 
the maintenance of the said school Sc 
in paying a scripture reader residing 
on the said school premises. Testatrix 
died on Dec. 1, 1888, & the trusts were 
fully carried out until by the operation 
of Education Act (Northern Ireland). 
1923, the school, as such, was closed 
permanently in Feb. 1920. On a 
s umm ons being brought to determine 
whether the said school premises Sc 
the said rentcharge were still impressed 
with a charitable trust : — Held : 
although the trust was for a specific 
charitable purpose Sc disclosed no 
general charitable intention, there was 
no resulting trust to the testatrix's 
estate, Sc the trust should be adminis- 
tered cy-pres. — Re Hardt, Nblson v. 
A. G., [19331 N. I. 150.— IR. 




Oases 1285a — 1385b. English and Empire Digest Supplement. 


Re Mask’s Will Trusts, Walker v. A.-G., 
[1936] Ch. 671 ; 105 L. J. Oh. 346 ; 166 
L. T. 486. 

1867. Add . Annotation : — Refd. Re Robinson* 
Besant v. German Reich, [1931] 2 Oh. 122. 

I860. Add. Annotation: — Refd. Re Robinson, 
Besant v. German Reich, [1931] 2 Oh. 122. 

1878a. Object & trustee out of the Juris- 

diction.] — Re Robinson, Besant v. German 
Reich, No. 23c, ante. 

1274. Add. Annotation: — Refd. Re Oolonial 

Bishoprics Fund, 1841, [1935] Ch. 148. 

1277. Add. Annotation: — Consd. Re Robinson, 
Besant v. German Reich, [1931] 2 Oh. 122. 

1278. Add. Annotations : — Consd. Re Robinson, 
Besant v. German Reich, [1931] 2 Oh. 122. 
Refd. Re Oolonial Bishoprics Fund, 1841, 
[1936] Oh. 148. 

1812. Add. Annotations: — Refd. Re Bood, Public 
Trustee v. Hood, [19311 1 Oh. 240 ; Re Caus, 
Lindeboom v. Camille, [1934] Ch. 162. 

1871. Add. Citation : — previous proceedings (1912), 
100 L. T. 295. 

/ Add. Annotation : — Generally , Refd. Re 
Monk, Giffen v. Wedd, [1927] 2 Oh. 197. 

1878a. .] — Re Edwin Riley Charities (1930), 

* 70 L. Jo. 409. 

1878b. .] — Re Robinson, Jesant v. German 

Reich, No. 23c, ante. 

1878c. .] — Where a testator selects a 

particular charity & takes some care to 
identify it, it is very difficult for the ct. to 
find a general charitable intent, if the named 
society ceases to exist before testator’s death ; 
but a general charitable intent may be 
inferred where no charitable institution as 
described in the will has ever existed. — Re 
Harwood, Coleman v. Innhs, [1936] Ch. 
285 ; 105 L. J. Ch. 142 ; 154 L. T. 024. 

1882a. Gift for rebuilding & equipment of hospital 
— Hospital partially rebuilt at testator’s 
death.] — Testatrix gave a legacy “ towards 
the rebuilding & equipment ” of a hospital 
“ to the satisfaction & under the direction ” 
of her exors. At the death of testatrix the 
hospital was almost entirely rebuilt, though 
not equipped. The directors did not at any 
time direct the rebuilding or equipment : — 
Held : (1) the exors. could not give directions 
for .works already completed, but if they gave 


their assent to proposed works of which they 
had a generaiknowledge they might apply the 
legacy towards such works when properly 
executed ; (2) “ equipment ” meant every- 
thing required to convert an empty building 
into a hospital ; (3) no limit of time being 
fixed the discretion of the executors remained 
exercisable until the hospital was fully 
rebuilt A fully equipped. — Re Unite, 
Edwards v. Smith (1906), 76 L. J. Oh. 
163 ; 64 W. R. 868 ; 22 T. L. R. 242 ; 50 
Sol. Jo. 239. 

1392. Add. Annotation : — Consd. Re Monk, Giffen 
v. Wedd, [1927] 2 Ch. 197. 

1394* Add. Annotation : — Refd. Re Monk, Giffen 
v. Wedd, [1927] 2 Oh. 197. 

1896. Add. Annotation : — Refd. Re Monk, Giffen 
v. Wedd, [1927] 2 Oh. 197. 

1395a. Misdescription of oharlty.] — Re Forshaw, 
Wallace v . Middlesex Hospital (1934), 
51 T. L. R. 97 ; 78 Sol. Jo. 859, 0. A. 

1395b. Non-existence of object— Reference to 
“ treasurer.” — By her will a testatrix gave 
her residuary personal estate to the Berwick- 
upon-Tweed Infirmary, the Newcastle-upon- 
Tyne Infirmary, the Newcastle-upon-Tyne 
Nursing Home, & Doctor Bamardo’s Homes 
London, in equal shares ; & she directed 

that the receipt of the treasurer for the time 
being of the aforesaid institutions should be 
a sufficient discharge to her executor for 
payment of the aforesaid legacies. 

No institution having been found which 
correctly answered the description of the 
“ Newcastle-upon-Tyne Nursing Home,” & 
doubts having arisen as to how the gift of this 
one-quarter share of residue should be dis- 
posed of, an originating summons was taken 
out by the exor. of the will for the purpose 
of determining (inter alia) the question 
whether certain of defts. (being institutions 
which seemed most nearly to Correspond to 
the particular institution referred to in the 
will), namely, the Northumberland County 
Nursing Assocn., the Newcastle Private 
Hospital & Nurses’ Home, (a private nurses* 
home whereof two of defts., A. M. F. A 
S. L. P.. were proprietors), the Cathedral 
Nursing Society for the Sick Poor of New- 
castle-upon-Tyne (of which another deft., 
F. 0. C., was treasurer) or any other body, 
society or institution was entitled to the 
particular one-fourth share in the residuary 


PART IV. SECT. 2, SUB-SECT. 2. — A. 

1872 v. .}— Re MoNab, 11925] 

2 D. L. R. 1100 ; 60 O. L. R. 670; 
Offg., 55 O. L. R. 588, — CAN. 

▼I. 


1872 
Bstatb 
11927) 2 W, 


— .1— He Dbrkmorb 
[1927] 2 D. L. R. 1093 ; 
R. 113.— GAN. 

1872 vii. .1— . Held: the ot. 

oould find an indication of a general 
charitable intention from the fact that 
the property had been devoted to a 
particular charitable purpose, in cir- 
c umstanc es from which it was apparent 
that the donors Intended to make 
absolute perpetual gifts of the property, 
not reserving to themselves any Intmmt 
in it; & that the fund should be applied 
cu-prte. — Armstrong v. A.-G. (1934), 
34 S. R. N. 8. W. 454: 51 

N. S. W. W. N. 151.— AU8. 


1872 viii. -The cy-prts doc- 

trine only applies when there is a 
general charitable intention. — H an- 


son v. Torrence, [1938] 4 D. L. It. 
470 ; 13 M. I*. R. 265. — CAN. 

sb. Purpose unnecessary — Fund to 
establish free school — Free school 
established by statute.) — R. e. Cutler 
(oiroa 1876), R. JE. D. 150.— CAN. 

PART IV. SECT. 2, SUB-SECT. 2.— B. 

si. .1 — A will directed that 

the residuary estate be invested by the 
exor. 6c trustee 6c the inoome thereof 
be paid to the Winnipeg Foundation 
to be used by it in the support 5c 
maintenance & for the purpose ot the 
following charities “ carrying on work 
for the sick 6c poor in the City of Win- 
nipeg 6c the vicinity thereof 6c being 
the ... 6c the Home for Fallen 
Girls/* No question arose with respect 
to any of the institutions named except 
the “ Home for Fallen Girls/* There 
was neither when the will was made nor 
at the testator’s death any institution 
in Winnipeg or its vicinity of that 
But four institutions in Win- 
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nipeg did charitable work in caring for 
girls who came within the ordinary 
meaning of the term " fallen ** : — 
Held : testatrix appeared to have been 
thinking of the special 8c particular 
charitable work which in fact was 
being carried on by each of the various 
institutions named in the will. 6c that 
view negatived a suggestion that she 
intended to assist the church of which, 
on the evidence, she was an active 
member in meeting its contributions or 
liabilities to the Joint work carried on 
by it (the Church of England) 8c the 
united Ohuroh of Canada in maintain - 
ing an institution known at the time 
of the making of the will as the Ohuroh 
Home for Curls but which had later 
changed its name. The cy-pree 
doctrine should be applied 8c the gift 
in question should be held intended for 
the benefit of the charitable work for 
fallen girls carried on by four Institu- 
tions . — Be Gilroy Estate, Jl§m 3 
W. W. R. 080 [19871 1 D.L* R. 142.— 
GAN. 



VoL VHL— Charities. Cases 1895b-1488. 


personal estate of the testatrix in question, 
or whether such share devolved as upon an 
intestacy: — Held: (1) no society or body 
existed which satisfied the ct. that it was 
the society or body meant & intended by 
the description “ The Newcastle-upon-Tyne 
Nursing Home,** but (2) although the objects 
of a nursing home are not necessarily charit- 
able, the fact that the testatrix was dealing 
with the residue of her estate in equal shares, 
the other three named residuary legatees 
were charities having kindred objects, & 
there was a direction in the will that the 
receipt of the treasurer for the time being of 
each institution was to be a sufficient dis- 
charge showed a general charitable intention 
in the will, there was sufficient context to 
prevent a lapse of the particular share in 
question & therefore no intestacy. A scheme 
for administering the one-quarter share 
cy-prds could therefore be properly carried 
out. — Re Knox, Fleming v. Carmichael, 
[1937] Ch. 109 ; [1930] 8 All E. R. 023 ; 106 
L. J. Ch. 97 ; 150 L. T. 189 ; 80 Sol. Jo. 915. 

1396. Add. Citation:— 1 Ves. 243. 

Add. Annotation : — Refd. Re Hood, Public 
Trustee v. Hood, [1931] 1 Ch. 240. 

1404. Add. Annotation : — Refd. Re King, Kerr v. 
Bradley, [1923] 1 Ch. 243. 

1412. Add. Annotations : — Refd. I. R. Comrs. v. 
Soc. for Relief of Widows & Orphans of 
Medical Men, I. R. Comrs. v. Medical Charit- 
able Soc. for West Riding of Yorkshire (1920), 
42 T. Jj. R. 012 ; Re De Carteret, Forster v. 
De Carteret, [1933] Ch. 103. 


1418a. Lack of applicants.] — Philipps v. A.-G., 
[1932] W. N. 100 5 173 L. T. Jo. 320. 

1418b. Trust for Bishoprics in connection with 
Church of England — Bishopric at Cape Town — 
Church in South Africa not part of Churoh of 
England.] — Re Colonial Bishoprics Fund, 
1841, No. 981d, ante . 

1418c. Gift to provide stipend — Increase of stipend 
— Gift insufficient. }— -A donor in 1898 trans- 
ferred to the governors of Queen Anne's 
Bounty certain stock upon trust to pay the 
income thereof to the incumbent of a parish 
for securing the services of three or more 
curates for that parish, & the governors were 
to require, upon making each half-yearly 
payment of income, a certificate that three 
or more curates had been assisting in the 
parish at stipends amounting in the aggre- 
gate to not less than £400 per annum. Up to 
1934, three curates had been assisting in the 
parish. It was now found that the income 
from the stock together with other money 
available was, on account of the larger 
stipends now payable to curates, sufficient 
only to provide the necessary stipends for 
two curates. The ct. was asked for directions 
as to the execution of the trusts of the 
charity, &, if necessary, for a scheme making 
the income available for the augmentation of 
the stipends of two curates : — Held : a 
scheme should be ordered whereby the income 
of the fund should be made available for the 
augumentation of the stipends of two curates, 
instead of three . — Re Burton’s Charity, 
Queen Anne’s Bounty v. A.-G., [1938] 3 
All E. R. 90 ; 82 Sol. Jo. 645. 

1423. Add. Annotation : — Refd. Rc Gardner’s Will 


PART IV. SECT. 2, SUB-SECT. 2.— 
C. (b). 

ad. Hostel ceasing to exist — Work 
of hostel undertaken by Government — 
No general charitable intention A — Pc 
Fitzoibbon (1922). 69 D. L. R. 624,* 
61 O. L. R. 600.— CAN. 

»e. Surplus held for similar purposes.] 
— Where a charitable object comee to 
an end contributions raised do not 
belong to the donors but are held for 
similar charitable purposes. — Halifax 
School for Blind v. Attoknby- 
Genkral, [1935] 2 D. L. R. 347. — CAN. 

PART IV. SECT. 2. SUB -SECT. 2.— 
C. (d). 

ak. Lack of applicants A — Testator 
bequeathed a sum of money to trustees 
for the purpose of founding a bursary 
to be granted by them " to any 
deserving young man, being a native 
of D., attending college in the prospect 
of becoming a minister of the Estab- 
lished Church of Scotland, or as a 
missionary." The trustees received 
payment of the bequest in 1888. In 
1907 they presented a petition in whioh 
they stated that, although full pub- 
licity bad been given to the bursary by 
advertisement & by intimation in the 
local schools, no application for it had 
ever been made, & craved the ct. to 
empower them, failing application 
from natives of Dunbar, to grant the 
bursary to otherwise qualified appcte. 
bom in the Presbytery of Dunbar, or 
failing such appcte. to otherwise quali- 
fied appcte. without conditions as to 
nativity. The ct. granted the petition. 
— He Borland, [1908] S. C. 852. — 
BOOT. 

•f. .] — Testator, having erected 

six houses for the residence of six 
widows who had been the wives of 
persons who had resided for five years 
on the P. estates, demised to trustees 
a yearly rantcharge of £70 a year, 

J.S. 


charged on the townland of D., & 
directed them to apply the sum of £10 
a year in repairing & improving the 
six houses, & to pay the remaining 
sum of £60 a year in six equal shares 
of £10 each to such six widows during 
their widowhood. He further directed 
that the person or persons seized of his 
real estate under tne limitations in bis 
will should have the sole & exclusive 
control of this charity, 8c should not 
be subject to the control of tbe Comrs. 
of Charitable Donations & Bequests 
or any other persons, but should have 
full power & authority when the houses 
should become vacant to select such 
widows qualified as already stated to 
inhabit the houses & receive the 
annual pension provided. For many 
years past there had been a lack of 
qualified appcts., 8c since 1913 only 
two of them had been occupied : — 
Held : the trust was not charitable. — 
A.-G. v. Forde, [1932J N.. I. l.—IR. 

sg. Dispersal of congregation .] — A 
church 8c a manse were held by trustees 
“ for the congregation of United 
Original Seoeders presently worshipping 
in A. Square under the pastoral charge 
of the Rev. A B.". Adherence to the 
principles contained in a document 
known as the “ Testimony ** was 
declared in the [trust deed to be a 
condition of the right of any individual 
to remain a member of tbe congrega- 
tion. The congregation had seceded 
on a question of doctrine from the 
Synod of the United Original Seoesslon 
Churoh. In 1878 tbe congregation, 
which had become reduced to fourteen 
individuals, ceased to worship together. 
8c the trustees let the property 8c 
accumulated the rents. In 1912 the 
last of the trustees died 8c his testa- 
mentary trustees brought an action of 
multiplepoinding for tbe disposal of 
the property 8c the accumulations of 
rent:— Held: failing the establish- 
ment of a right to the property by any 
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congregation of tbe United Original 
Seoeders, tho trust, being a trust for 
public purposes, fell to be administered 
cy-pris. — Anderson’s Trustees v . 
Soon*, [1914] 9. C. 942. — SOOT. 

PART IV. SECT. 2, SUB-SECT. 2.— D. 

o 1. .1 — An association, whioh 

had managed an institution for the 
education 8c training of destitute boys 
in an Industrial training ship, owing 
to change of circumstances, whereby 
it was no longer possible to carry on 
the Institution usefully, was wound up. 
A petition was presented to the ot. 
craving approval of a scheme for the 
funds to be transferred to nine trustees, 
of whom seven should be nominated 
by the existing executive committee. 
& the remaining two by two local 
shipowners* associations, with power 
to assume new trustees from time to 
time, but vacancies among the trustees 
appointed by tbe shipowners' associa- 
tions- to be filled by persons nominated 
by these bodies. The ot. sanctioned 
the scheme, being satisfied that In the 
particular circumstances of the case 
sufficient provision had been mode in 
the constitution of the trust for the due 
administration of the funds in tbe 
future. — Clyde Industrial Training 
Ship Assoon., [1925] S. C. 676.— SCOT. 

sk. Persons eligible to act as ad- 
ministrators no longer available. 1 — 
Trustees presented a petition In which 
they stated that the administration of 
a fund had become unworkable 
through lack of effective machinery for 
carrying it on, as owing to a change in 
local conditions, persons eligible to act 
as administrators were no longer 
available, 8c craved the ot. to authorise 
a transfer of tbe fund to a general 
trust having similar objects. Tbe ot. ■ 
authorised the transfer. — Rosyth 
Canadian Fund Trustees, {1924 ] 
S. C. 852. -SCOT. 
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Cum 1428—1480. English and Empire Digest Supplement. 


Trusts, Boucher v. Horn, [1936] 3 All B. R. 
938. 

1434. Add. Annotation: — Retd. Be Ch&pxxuun, 
Hales v. A.-G., [1922] 2 Oh. 479. 

1484ft. Alternative non-charltftble gift.] 

— Testatrix by her will appointed an exor., 
A after giving various pecuniary legacies, 
Including two tor charitable purposes, A 
£100 to ner exor., she left in blank the name 
of her residuary legatee. By a codicil testatrix 
desired that her residue should be “ applied 
tor charitable purposes as I may in writing 
direct, or to be retained by my exor. tor 
such objects A such purposes as he may in 
his discretion select, A to be at his own 
disposal.” She left no written directions as 
to the charities to be benefited : — Held : (1) 
no good charitable trust was declared, the 
exor. having a discretion to devote the 
residue to objects A purposes other than 
charitable.; (2) the trust for those objects & 
purposes was too indefinite for the ct. to 
execute, A there being no direct gift to the 
exor., the added words “ to be at his own 
disposal ” were not sufficient to enable the 
. ct. to hold that the exor. took the residue 
beneficially, A he held it as trustee for the 
next of kin. — Be Ohapman, Hales v. A.-G., 

' [1922] 2 Oh. 479 ; 91 L. J. Oh. 627 j 127 
L. T. 616 ; 66 Sol. Jo. 622, 0. A. 

See, also, No. 841a, ante . 

1430. Add. Annotation : — Held. Re Gardner’s Will 
Trusts, Boucher v. Horn, [1936] 3 All E. R. 
938. 

1431. Add. Annotation:— Ae to (1) Consd. Re Cammell, 
Public Trustee v. A.-G. (1926), 69 Sol. Jo. 346. 

1434. Add. Annotation : — Consd. Re Patten, West- 
minster Bank v. Oarlyon, [1929] 2 Oh. 276. 

1444a. Fund for erection of stained glass window — 
Surplus applied to additional stained glass 
windows.] — Re Kino, Kerb v. Bradley, No. 
3a, ante. 

1444b. Gift for restoration or maintenance of 
church.] — Testatrix bequeathed her residue 
“ to be used towards the restoration or main- 
tenance of ” a certain church : — Held : she 


intended that the residue should be used 
either for the restoration or maintenance of 
the church, or for both purposes, A that, there 
being a general charitable intention, any sur- 
plus must be applied cy-prdt . — Be Robertson, 
Colin v. Chamberlin, [1980] 2 Ch. 71 ; 99 
L. J. Ch» 284 $ 148L.T.36; 46 T. L. R. 276. 

1449a. Alternative non-eharttable gift.] 

— Re Chapman, Hates v. A.-G., No. 1424a, 
ante. 


1463. Add. Annotation: — Refd. Be Monk, Giffen 
t>. Wedd, [1927] 2 Ch. 197. 

1457a. Particular purpose completed — Result- 

ing trust of surplus.] — Bv his will, made in 
1876, testator gave £5,000 Consols to Cam- 
bridge University, to be transferred to the 
University if accepted " upon trust to be 
applied for the express purpose of carrying 
on to completion & publication my Etymo- 
logical Dictionary of Anglicised Foreign 
Words A Phrases,” should the same be in- 
complete at the time of his decease, they 
applying the annual dividends towards the 
completing & publishing of the dictionary. 
Testator constituted one of his exors. resi- 
duary legatee A died in 1880. The University 
accepted the bequest on the terms A for the 
purpose specified, & published the dictionary 
in 1892. After all payments had been made 
in connection with .the publication there 
remained over a surplus of £1,151 14s. 10<f. 
Consols & £230 derived from income A sales 
of the dictionary. Upon a summons by the 
University asking how this surplus should 
be applied : — Held : in the absence of any 
general charitable intention to be gathered 
from the terms of the bequest there was no 
room for the application of the doctrine of 
cy-pris, A there was a resulting trust for 
testator & those claiming under him of the 
surplus moneys. — Be Stanford, Cambridge 
University v. A.-G., [1924] 1 Oh. 73 ; 93 
L. J. Oh. 109 ; 130 L. T. 309 ; 40 T. L. R. 3 ; 
68 Sol. Jo. 69. 

Annotations ; — Diltd. Re Robertson, Colin v. Chamberlin. 
[1930] 2 Ch. 71. Retd. Re Monk. Gillen ». Wedd. (9127) 
2 Oh. 197 ; Re Strickland’s Will Trusts National 
Guarantee & Suretyship Assoon., Ltd. v. Maidment, [1936] 
3 All E. R. 1027. 


Part V. — Trust Property after Trust created. 


1480. Add. Annotation: — As to (2) Refd. Un- 
derwood v. Bank of Liverpool, Under 


wood v. Barclays Bank, [1924] 1 K. B. 
776. 


PART IV. SECT. 8. SUB-SECT. 2.— E. 

g L Surplus applied to such other 
purposes cut should os deemed proper.}— 
where, after satisfying the prescribed 
objects of a oertam charitable trust, 
there remained a surplus income of 
the charitable fund which It was found 
to be Impraotloable to spend on the 
objects so 'prescribed, the ot«, at the 
suit of the Advocate-General of 
Bengal, at the relation of the Treasurer 
tor Charitable Endowments, Sc with 
the consent of the author of the trust, 
gave leave for the extension of the 
ohjeets of the trust so as to apply the 
surplus to such other purposes as the 
ct. deemed proper upon the oy-pr is 
principle.— Advooatb • Gsnsral or 
Bengal e. Wbb» -Johnson (1924), 
1. L. R. 52 Oaks. 598.— WD. 

an. Ereetkm of church teurn^— Surplus 
applied to b uUdtn g Sunday st&ooC}— - 
Sow* Sc Brown *. Punuc Trust**, 
[1928] N. Z. L. R. 51. —mt. 


PART IV. SECT. 8, SUB-SECT. 8. 

■P Administration of charity be- 
coming increasingly arduous db die - 
eourarinp.) — It is not a legitimate 
ground for the application of the 
doctrine of oy-prSt merely that the 
administration of a charity has beoome 
increasingly arduous 8c discouraging 
in its results. — Re Glasgow Domestic 
Training School, [ 1922 ] S. a 892.— 
SOOT. 

tr. Inexpedient to effect purpose .] — 
Where the Y.W.C.A. applied for leave 
to divert oertatn moneys procured by 
subscription M for the purpose of 
building an extension to supply In- 
creased demand for accommodation 
in order to be of neater service to the 
young girl ** : — field.* there was no 
gift exoept to do that which, under the 
circumstances, it is inexpedient ft un- 
necessary to effect now, Sc it was not 
within the principle of the oases In 
which the ofcT executes a general pur- 


pose cy-prts , Sc the application should 
be refused . — Re Young Women’s 
Christian Assoon. Extension Cam- 
paign Fund, [1934] 3 W. W. R. 49.— 
GAN. 

PART V. SECT. 1, SUB-SECT. 1. 

sa. Interest payable to beneficiary— 

Whether entitled to corpus.}— A testator 
by his will appointed trustees, provid- 
ing for the appointment of new trustees 
in place of those dying, etc., & gave 
them his residuary estate in tram to 
convert into money 8c stand possessed 
of all moneys in trust for certain uses 
& purposes, including, as to 820,09®. 
to Invest it Sc pay the net annual 
interest & income therefrom to his 
sister for life if remaining unmarried. 
Sc from Sc after her death or marriage 
to keep invested said sum 8c “ pay* 
apply the net annual interest Sc in- 
come thereof,** cue-half to applt., 
a charitable iusUUiUuu ( I n co rporated 




VoL VIIL— -Charities. Oases 1608—8001 . 


1608* Add. Annotation: — K#F. Nicholson v. Eng- 
land, [1926] 2 K. B. 93. 

1511* Add. Annotations : — As to (2) Consd. Toates 


v. Toates, 
Blake, Be 


[1926] ! 
Minaha 


2 K. B. 80. Refd. Be 
aa’s Petition of Right 
(1931), 100 L. J. Oh. 251. Generally, Refd. 


I. R. OomiB. v. Soc. for Relief of Widows Sc 
Orphans of Medical Men, I. R Oomrs. v. 
Medical Charitable Soc. for West Riding of 
Yorkshire (1926), 186 L. T. 6a 

1532a. Settled Land Aet, 1925 (c. 18), ss. 29, 

94.] — The trust deed of a charity placed the 
entire management & control of its property, 
which, whether land or investments, was all 
revenue, in the hands of a sole trustee, in 
whom it was vested with full power to sell 
A give receipts for the purchase-money : — 
* Held : (1) the trustee could sell the land 
under his trust deed Sc give a receipt for the 

g urchase-money without resorting to his 
fe tenant powers under sect. 29 of the above 
Act at all ; (2) in any case the proceeds of 
sale would remain revenue Sc would not 
become capital money arising under the Act ; 
(8) sect. 94 (1) had no application . — Be 


Booth & Southend-on-Sea Estates Co v a 
Contract, [1927] 1 Oh. 679 ; 96 L. J. Oh. 
272 5 48 T. L. R. 8SA; eud nom. Booth v . 
Southend-on-Sea Estate Co.'s Contract, 
187 L. T. 122. 

1545. Add. Annotation: — Ae to (2) Consd. Be 
Child Villiers* Appln., Villiers v. A.-G., 
[1922] 1 Oh. 894. 

1549. Add. Annotations : — As to (1) Consd. I. R. 
Oomrs. v. Glasgow Musical Festival Asaocn. 
(1926), 11 Tax Oas. 154. As to (2) Retd. Be 
Child Viniers’ Appln., Villiers u. A.-G., [1922] 
1 Oh. 894 ; Be Booth Sc Southend-on-Sea 
Estates Co.’s Contract, [1927] 1 Ch. 579. 


1695. Add. Annotation .—Retd. Be Smith, Public 
Trustee t>. Smith (1931), 100 L. J. Ch. 409. 
1609a. Not decreed.] — Somerville v. Chap- 

man (1779), 1 Bro. 0. 0. 61 ; 28 E. R. 985. 


Annotations : — Expld. A.-G. v. St. John's Hospital, Bath 
gA&iln Gh.^App. 99. Refd. Browne v. Tighe (1834), 9 


1670. Add. Annotation Generally, Retd. Sun 
Permanent Benefit Bldg. Soc. v. Western 
Suburban Sc Harrow Road Permanent Bldg. 
Soc. (1921), 91 L. J. Oh. 74. 


Part VII- 

1847. Add. Annotation : — Retd. Be How, How v. 
How, [1930] 1 Ch. 66. 

1870a. Powers under Settled Land Act, 1925 (c. 18)* 
s. 29 — Powers of sale under sects. 29, 94.] — 
Be Booth Sc Southend-on-Sea Estates 
Co.’s Contract, No. 1632a, ante. 

1870b. To what trusts applicable — Public 

trusts — Trust of society within Literary & 
Scientific Institutions Act, 1854 (c. 112).] — 
Trusts of land belonging to an unincorporated 
society, confined to members paying an 
annual subscription. Sc the object of which is 
the encouragement of literature, science Sc 


-Trustees. 

art, Sc which comes within literary Sc 
Scientific Institutions Act, 1854 (c. 112), 
are “ public trusts ” within Settled Land 
Act, 1925 (c. 18), s. 29, Sc the trustees, 
appointed by deed since 1925, have the 
powers conferred on them by that sect . — Be 
Cleveland Literary Sc Philosophical 
Society’s Land, Bolchow v. Laughton, 
[1931] 2 Oh. 247; 100 L. J. Oh. 363; 145 
L. T. 486. 

1988. Add. Annotation : — Refd. Keren Kayemeth 
Le Jisroel, Ltd. v. I. R. Oomrs., [1931] 2 
K. B. 466. 


Part IX. — Jurisdiction over Charities. 


1980a. Gift “ unto my country 

England .”] — Be Smith, Public Trustee v. 
Smith, No. 217c, ante. 

1981. Add. Annotation: — Retd. Be Smith, Public 
Trustee v. Smith, [1932] 1 Oh. 153. 


1998. Add. Annotation : — Refd. Be King, Kerr v. 
Bradley, [1923] 1 Oh. 243. 

2001. Add. Annotation : — Consd. Be Smith, Public 
Trustee v. Smith, [1932] 1 Ch. 163. 


by statute), “to be used for the 
general purposes of that institution," 8c. 
as to another 820,000, to invest It 
8c pay 8c apply the net annual interest 
8c income thereof for the benefit of a 
certain church, 8c should {inter alia) 
said church cease to exist or change 
its adherence, “ then 8c thereafter " to 
“ annually pay over the whole of the 
net annual interest 8c income " of said 
sum to applt. "to be used for the 

r eral purposes of that Institution.'* 
events which occurred -* — 


testator's death, applt. became entitled 
to said gifts in its favour. It claimed 
the right, as sole beneficiary of the 
income, to receive from the tr ust e es 
the corpus (one-half 8c the whole 
respectively) of said soma BeU : 
applt. was not entitled to receive the 
corpus. — Halifax school fob the 
Blind v. Obxpmajt, (19871 S. O. R. 
196 ; S D. L, B. 9.— -CAN. 


PART V, SHOT. 1, 

IMS UL Whether charWee within 


Real Property Sanitation Aet , 1833 
(c. 27 ) — Exprtss trust— Charge *-) — 


b'b Estate, [1909) 1 I. R. 136, 

140.— m. 

PART V. SECT. 3, SUB-SECT. S. 

1660 I. When sanctioned by court.) — 
When land is held upon a charitable 
trust, which contemplates its per- 
manent retention. Sc there is no 
express power to mtge. the land, the 
ct. will not give its sanction to a 
mtge. unless satisfied that a mtge. 
win be not merely beneficial, but Is 
necessary for the carrying into effect 
of the trust.- Business expediency is 
— Re HUGHES, THORNTON V. 
Ohtjrch of England Trusts Oorpn. 
(Melbourne Dxoobss) (1936), 41 

AxgufeL. R. 19.— AUS. 

so. Departure from trust — Whether 
mmettoned.}— -The ct. will not authortie 
a departure from the terms of a chant- 
able trust by way of mtge. of the trust 
premises, unless the performance^ of 
tee trust as originally created hse 
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become Impossible otherwise . — Re 
Hughes, Thornton v. Melbourne 
Church of England Trusts Corpn., 
[1934} V. L. R. 346.— AUS. 

PART VIL SECT. 3, SUB-SECT. 2. 
st. Power of appotnHng successor — 
Reasonable apprehension of death — 
Implied power of revocation, 1 — Where 
power is given to a trustee to appoint 
his successor “ at his death " for a 
public Charitable trust, there should, 
if tee appointment is made inter vivos 
to take effect at once, be proof of oir- 
oumatanoes showing that the appointor 
had reasonable apprehension of his 
death, 8c it is always subject to the 
condition that. If the appointor 
recovers, the transfer is not to operate ; 
8c even if the power of revocation is 
not expressly reser v e d in the deed, such 
a deed should always be deemed to be 
subject to a power of revocation by 
implication.' — Ghookaunga 
v. Duraxswami Mupaliab (1997). 
I. L. R. 61 Mad. 72(h— WD. 




Cans 2016— 2177a. English and Empire Digest Supplement. 


2016* Add . Annotation : — Refd. R. v. All Souls 
College, Oxford (1681), Skin* 13. 

2019a. .] — If the visitor of a college 

refuse to exercise his visitatorial power by 
hearing an appeal, the Ct. of Queen’s Bench 
will grant a mandamus to set him in motion, 
but cannot afterwards review his decision. 

A fellow of King’s College, Cambridge, had 
been expelled the college & deprived of his 
fellowship, by the provost & fellows, upon 
a charge of fraud & perjury, the proceedings 
being conducted partly in the absence of 
the accused, & the charge being alone sup- 
ported by a comparison of his letters with 
an answer which he' had filed in a suit in 
Chancery. Upon appeal to the visitor, the 
decision of the provost & fellows was affirmed : 
— Held: the ct. had no power to grant a 
mandamus to restore to the fellowship. — 
Ex p. Buller (1856), 25 L. T. O. 8. 102 ; 1 
Jur. N. 8. 709 ; 3 W. R. 447 ; 3 C. L. R. 
1158. 

2026. Add. Annotation : — Refd. R. v. Stepney 
Cornn., Ex p. Walker & Sons (1932), 102 
L. jTk. B. 113. 

2041. After this case add : — 

.] — See, now , 8. C. J. (Consolidation) Act, 

1925 (c. 49), s. 19 (5). 

2111a. S. P. Ex p. Bullae (1857), 28 L. T. O. 8. 
269 ; 21 J. P. Jo. 84. 

2137, For the existing paragraph substitute the 
following paragraph : — 

Not exempt — Gift of land to mixed charity at 
date of determination ol question by com- 
missioner — Not mixed charity at time of 
donation.] — In order that a donation or be- 

? uest may come within the provision in 
853 Act, 8. 62, exempting from the juris- 
diction or control of the Charity Comrs. a 
donation or bequest made to a 41 mixed 
charity ” — i.e. a charity maintained partly 
by voluntary subscriptions & partly by 
income from endowment — it must be a 
donation or bequest to a charity which is 
already, at the date of gift, a mixed charity. 
It is not sufficient to bring the donation or 
beauost within the exemption for the charity 
to become a mixed charity between the date 
of gift & the determination by the ct. of the 
question of exemption. 


Land within the registered area was con- 
veyed to a charity which at the time, although 
possessed of other income-bearing land, was 
not also maintained by any voluntary sub- 
scriptions. After the application for regis- 
tration & pending the determination of the 
question of exemption by the ct., voluntary 
subscriptions were received & the charity 
became a mixed charity : — Held : the land 
not having been given to a charity which at 
the date of gift was a mixed charity, was not 
exempt from the jurisdiction or control of 
the Charity Comrs., & a restriction must be 
entered on the register against a disposition 
of the land without their consent. — Be Child 
Vtlliers’ Application, Villibrb v. A.-G., 
[1922] 1 Oh. 394 ; 91 L. J. Ch. 473 ; 120 L. T. 
655 ; 38 T. L. R. 291 ; 00 Sol. Jo. 200, 0. A. 

Annotation i — Apid. Re Shakespeare Memorial Trust, Lytton 
v. A.-G., [1923] 2 Oh. 398. 

2140a. Land purchased out of donation— 

Donation before first annual subscription.] — 
Be Shakespeare Memorial Trust, Lytton 
(Earl) v. A.-G., No. 73a, ante. 

•2154. Add. Annotation : — Consd. Be Diptford 
Parish Lands, [1934] Ch. 151. 

2154a. Time for appeal.] — (1) On an appeal, by 
leave of the A.-G., from an order of the 
Charity Comrs. establishing a scheme for the 
administration of charities, the petition to the 
ct. must under Charitable Trusts Act, 1800 
(c. 130), s. 8, be presented within three 
calendar months next 44 after the definitive 
publication of the order,” which is effected 
under sect. 7 of the Act by affixing a copy of 
the order when made in some convenient 
place within the parish or in the district to 
which the charity is applicable such as on the 
church door, & an appeal presented more 
than three months after the date when the 
order is first so affixed is out of time. 

(2) A petition for appeal, to be presented 
under Charitable Trusts Act, 1809 (c. 110), 
s. 11, under the hand of applt., may be signed 
by the applt. ’s solicitor or other duly 
authorised agent. — Be Diptford Parish 
Lands, [1934] Ch. 151 ; 103 L. J. Ch. 145. 

2154b. Petition for appeal — Signature.] — Be Dipt- 
ford Parish Lands, No. 2154a, ante.. 


Part X. — 

2177a. Action to restrain exclusion from 

management of non-pro vlded school.] — Where 
an action was begun which claimed an in- 
junction restraining defts. from excluding 
pltf. from the meetings of the managers of a 
non-provided school, who had been appointed 
in pursuance of an order made by the Board 
of Education under Education Act, 1902 


Practice. 

(c. 42), s. 11 (8), & damages, & where the 
management of such non-pro vided school had 
been originally established by a trust deed, 
the action was not allowed to proceed until, 
in pursuance of Charitable Trust# Act, 1853 
(c. 137), s. 17, & Orders in Council made 
under Board of Education Act, 1899 (c. 33), 
s. 2 (2), a certificate from the Board as 


PART IX. SECT. 3, SUB-SECT. 1. 

•d. Fffed of Church of England Trust 
Property Ad. 1917, *. 82.] — Although 
by reason of the wide powers conferred 
upon Synod by sect. 32 of Church of 
England Trust Property Act, 1917, in 
respect to the variation of trusts, it 
Is improbable that the Ct. of Equity 
will continue to exercise its c y-pres 
jurisdiction in respect to charitable 


trusts ooming within the operation of 
that Act, nevertheless the ct* has 

i urisdiction to entertain Informations 
he object of which Is to complain of 
breaches of such trusts 8c to administer 
the same, 8c will not decline to exercise 
such jurisdiction except for good cause 
shown. — A.-G. v. Church of England 
Property Trust Diocese or Sydney 
(1933), 34 8.R.N.S.W. 36; 60N.S.W. 
W. N. 241. — AUS. 

88 


PART IX. SECT. 3, 8UB-SECT. 2. 


•v. Enforcement of provision for 
scAism.) — When property is given In 
trust for B. A C., etc., forming an 
association for fraternal 8c benevolent 


a* utawuuivu v pivviuve 

or the case of a schism then the ct. 
will act upon It. — Lindsay v . Empy 
(Alta.) (1916), 32 W. L. R. 246; 9 
W. W. R. 32 ; 23 D. L. R. 877.— CAN. 




exercising with regard to educational charities 
the jurisdiction formerly exercised by the 
Charity Oomrs. had been obtained.— Falconer 
v . Stearn, [1932] 1 Ch. 509; 101 L. J. Ch. 
231, 232 ? 146 L. T. 461 ; 30 L. G. R. 187. 

2224. Add. Annotation : — Refd. Key v. Bastin, 
[1925] 1 K. B. 650. 

2227a. Bequests to Irish parishes.] — Be Love, 
Naper v. Barlow, [1932] W. N. 17; 173 
L. T. Jo. 116 ; 73 L. Jo. 168. 

2246a. Bequests to Irish parishes — Attorney- 
General of the Irish Free State not proper 
party.] — Re Love, Naper v. Barlow, [1932] 
W. N. 17 ; 173 L. T. Jo. 116 ; 73 L. Jo. 168. 

2252. Add. Annotation: — Refd. Key v. Bastin, 
[1925] 1 K. B. 650. 

(/) Official Trusts (p. 399). 

2264a. Official Receiver of charity lands — Whether 
necessary party to proceedings — Assent to 
vesting by personal representative condition 
precedent.] — Practice Note, [1939] W. N. 
31. 

2271. Add. Annotation : — Refd. Re How, How v. 
How, [1930] 1 Ch. 66. 

2283. Add. Annotation : — Refd. Re Monk, GiffeD 
v. Wedd, [1927] 2 Ch. 197. 

2289a. Trust to establish Home of Rest — 

Reference to decide whether practicable.] — Re 

James, Grenfell v. Hamilton, No. 47c, ante . 

2380a. .] — An information was filed in the 

year 1821 against the trustee of a grammar 
school founded in the reign of Edward VI., 
praying that a new scheme might be approved 
of for the management of the school. Pend- 
ing these proceedings, the trustees, iD the year 
1838, themselves made new regulations for 
the school, to which the usher, who was 
appointed previously to the filing of the 
information, was ordered to conform. The 
usher refused to be bound by such new regula- 
tions, & was consequently dismissed, & now 
presented a petition under Charities Pro- 
cedure Act, 1812 (c. 101), alleging that the 
trustees of the school had no power to alter 
the rules, & praying that he might be re- 
instated : — Held : the ct. had no power, 
except under an information, to decide 
whether the trustees had power to alter the 
regulations of the school. Petition dis- 
missed, with costs. — A.-G. v. East Retford 
Grammar School (1848), 17 L. J. Ch. 450. 

2830b. Matters relating to constitution of charity.] 
— A.-G. v. Bristol Corpn., Ex p. Good enough, 
No. 2346a, post. 

2346a. After decree.] — After a decree 

had been made, in a suit by information 
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* 

bill, for the general administration of a 
charity, one of the objects of which was a 
free grammar Bchoolrthe master of the school, 
who was not a party to the suit, presented a 
petition in it, with the 'sanction of the A.-G., 
stating that, in 1832, which was five years 
before the decree was made, defts., the 
trustees of the charity, unlawfully removed 
him from his office, & praying to be paid the 
arrears of his salary : — Held : (1) the petition 
could not be entertained, because it was 
presented by a person who was not a party 
to the suit, & involved an important question 
between the petitioner & the trustees, which 
was not raised at the hearing of the suit ; 
(2) the ct. would not have had jurisdiction 
to determine the question,# the petition had 
been presented under Charities Procedure 
Act, 1812 (c. 101), but that a new suit must 
be instituted. 

(3) Where the rule laid down for the 
management of a charity is clear, & the only 
question is whether the parties have acted 
according to that rule or not, that is a ques- 
tion which may be determined on petition. 
But, where the question has reference to the 
original constitution of the charity, as, for 
instance, whether certain persons oalled 
governors or trustees, have a certain 
authority, that is a question touching the 
original constitution of the charity, which 
can be decided only on information (Shad- 
well, V.-O.). — A.-G. v. Bristol Oorpn., Ex p. 
Goodenough (1845), 14 Sim. 648 ; 14 

L. J. Oh. 457 ; 5 L. T. O. S. 633 ; 60 E. R. 
510. 

2353a. Not petition for payment out of funds 

in court of money for completion of purchase 
of land.] — Ex p. St. Bartholomew's 
Hospital (Governors) (1928), 72 Sol. Jo. 
225. 

2414a. Order for payment of legacy to trustee — 
Undertaking to render accounts to Attorney- 
General.] — Re Reddish, Penton v. Waters, 
[1934] W. N. 198 ; 178 L. T. Jo. 329. 

2428a. .] — Philipps v. A.-G., [1932] 

W. N. 100 ; 173 L. T. Jo. 320. 

2446. After this case add : — 

.] — See, now, S. O. J. (Consolidation) Act, 

1925 (c. 49), s. 19 (5). 

2537. Add. Annotation : — Refd. Re Monk, Gillen 
v. Wedd, [1927] 2 Ch. 197. 

2562a. Application to ascertain whether cy-pres 
doctrine applicable.] — Re Lawton, Gartsidb 
v. A.-G., No. 1252c, ante . 

2576. Add. Annotation : — Refd. Re Monk. Giffen 
v. Wedd, [1927] 2 Ch. 197. 


PART X. SECT. 1, SUB-SECT. 4.— 
A. (a). 

**. Suit in Victoria — Charity in New 


South Wales .] — In a suit relating: to a 
bequest by will to a charity in New 
South Wales the A.-G. for victoria Is 
a proper party. The A.-G. for New 
South Wales should not be joined as 


a party. — lie Zundolovick, Per- 
petual Executors & Trustees 
Assoon. of Australia, Ltd. v. 
Gallagher (1938), V. L. R. 57 ; 44 
A. L. R. (C. N.) 550.— AUS. 


CHATTEL MORTGAGES. 

See Bills of Sale. 
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CHEAT. 

See Criminal Law. 


CHECKWEIGHER. 

See Mines. 


CHEESE. 

See Food and Drugs. 


CHIMNEY. 

See Easements ; Nuisance. 


CHIMNEY SWEEP. 

See Masteb and Servant ; Trade. 
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VoL vm. — OhoN> in Action. Oaaca 7 — 17 . 


CH0SE8 IN ACTION. 
Part I.— In General. 


7. Add. Annotation : — Hefd. Re Sandiford (No. | 
2), Italo-Canadi&n Corpn., Ltd. v. Sandiford, 
[1936] W. N. 158. 

12a. Rentcharge — Arrears of.] — Salway v. Sal- 
way (1770), 2 Dick. 434 ; Amb. 692 ; 21 
E. B« 838. 

13. Add. Annotations : — Dlstd. Baker v. Archer- 
Shee, [1927] A. C. 844; A.-G. v . Belilios, 
[1928] 1 K. B. 798. Hefd. New York Insce. 
v. Public Trustee, [1924] 2 Ch. 101 ; Brassard 
v. Smith, [1925] A. C. 371 ; Herbert v. I. R. 
Comm, I. R. Oomrs. v. Herbert (1925), 9 
Tax Gas. 693 ; Daw v . I, R. Oomrs., Duff 
Dunbar v. 1. R. Comm (1928), 14 Tax Cas. 58. 

19. After this case add “ Patent.] — See Patents.” 

20. Add. Annotations : — Dbtd. Republica de 
Guatemala v. Nunez, [1927] 1 K. B. 669, 
Hefd. New York Life Insce. v Public Trustee, 
[1924] 1 Oh. 15. 

21. Add. Citations: — Favorke v. Steinkopff, 
[1922] 1 Ch. 174 ; sub nom. Re Steinkopff, 
Favorke v. Steinkopff, 91 L. J. Ch. 105 ; 
120 L. T. 697. 

21a. .] — In Feb. 1912, three parcels of 

goods were shipped in a British steamship 
from Baltimore for Hamburg. The ship 
sailed & was never heard of again. The goods 
were insured with M., who were German 
nationals carrying on business in New York. 
The assured claimed against M., & some time 
before Nov. 1918, were paid by M. for a total 
loss ; whereupon the bills of lading were 
handed over to M. by the assured. Actions 
on the contract of carriage against the ship- 
owners were commenced in England for the 
benefit of M. & other insurers by the owners 
of the goods & damages were recovered, of 
which the sum of £4,538, being that portion 
which corresponded with M.*s share in the 
insurance, was claimed by deft, to be subject 
in his hands to the charge created by the 
Treaty of Peace Order, 1919. On Nov. 18, 
1918, after the outbreak of war between the 
United States & Germany & after proceedings 
had been commenced in England, pltf., in 
pursuance of the American Trading with the 
Enemy Act, 1817, A executive Orders made 
thereunder, made a demand upon M., the 
effect of which was to vest in him as Alien 
Property Custodian all the property, rights, 
claims & assets of M. within the united States. 
In an action by pltf. claiming payment by* 
deft, of the said sum of £4,538, so recovered 
by M. & in the hands of deft, as Administrator 
of German Property : — Held : (1) on the 

crucial date, Nov. 18, 1918, M. had by subro- 
gation anequitable interest as against the 
owners of the goods in the right of action 


which those owners had for the loss of their 
goods to the extent that was necessary to 
recoup to M. the amount paid on the policies 
of insurance ; (2) that right of action came 
within the general rule that choses in action 
must be taken to be situate in the country 
where they are properly enforceable ; (3) not- 
withstanding the fact that the bills of lading 
& other documents relating to the claim 
against the shipowners were at the material 
time in the hands of pltf. in the United States 
as Alien Property Custodian, the situs of the 
right of action was in England, & therefore 
the sum recovered for M. therein passed to 
deft. & not to pltf. — S utherland v. German 
Property Administrator, [1934] 1 K. B. 
423 ; 103 L. J. K. B. 244 ; 150 L. T. 247 ; 
50 T. L. R. 107, C. A. 

23. Add. Annotations : — Consd. Royal Trust Co. 
v. A.-G. for Alberta (1929), 40 T. L. R. 25; 
English, Scottish & Australian Bank, Ltd. v. 
I. R. Oomrs. jl931), 48 T. L. R. 170. Hefd. 
New York Life JLnce. v. Public Trustee 
(1924), 93 L. J. Ch. 449 ; Republica de 
Guatemala v. Nunez, [1927] 1 K. JB. 009. 

24. Add. Annotations : — Consd. Republica de 
Guatemala v. Nunez, [1927] 1 K. B. 009. 
Hefd. New York Life Insce. v. Public Trustee 
(1924), 93 L. J. Oh. 449. 

25. Add. Annotations : — Apld. New York Life 
Insce. v. Public Trustee, [1924] 2 Ch. 101 ; 
Richardson v. Richardson, [1927] P. 228. 
Consd. Alberta Provincial Treasurer v . Kerr, 
[1933] A. C. 710. Hefd. English, Scottish <fe 
Australian Bank, Ltd. v . I. R. Comrs. (1931), 
48 T. L. R. 170 ; Re Russian Bank for Foreign 
Trade, [1933] Ch. 745. 

26. Add. Annotation: — Overd. English, Scottish 
Sc Australian Bank, Ltd. v. I. R. Comrs. 
(1931), 48 T. L. R. 170. 

26a. .] — An agreement for the sale, among 

other things, of simple contract debts owed 
by debtors resident out of the United 
Kingdom is exempt from stamp duty in 
respect of such debts on the ground that they 
are “ property locally situate out of the 
United Kingdom ” within the exception in 
Stamp Act, 1891 (c. 39), s. 59 (1).— English, 
Scottish & Australian Bank, Ltd. v. 
Inland Revenue Combs., [1932] A. C. 238 ; 
101 L. J. K. B. 198 ; 140 L. T. 330 ; 48 
T. L. R. 170. 

Annotation: — Reid. Be Ruaslan Bank for Foreign Trade, 
[1033] Ch. 746. 

27. Add. Annotations : — As to (1) Consd. Favorke 
v. Steinkopff, [1922] 1 Ch. 174. As to (2) 
Retd. Favorke v. Steinkopff, [1922] 1 Oh. 174. 


PART L SECT. 1, SUB-SECT. S. 
d. Add “ reosd. 17 O. R. 674.** 
a. Add "reea*. in part 4 A. R. 967/’ 

PART L SECT. 3. 

27 I. Residence of debtor .} — Ren. Sc 
on* 8 . were both retodent In Sc sweats 


of the Indore State. Reap, carried 
on buelnees as a commission agent at 
Indoreraleo at Bombay, hie head offloe 
being at Indore. 8. baa dealinge with 
reap, through both offices, a separate 
aooount being kept at each. On Apr. 17, 
1914, a aram of nearly two lakh* was 
owing by reap, to S. on the Bombay 
aooount; the Indore aooount wae about 
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On that date a notice wae 

served on reap, by order of the Indore 
Govt, requiring him to pay to It the 
turn owing to 8. on the Bombay 
aooount. The debt wae accordingly 
transferred to the Indore aooount 
without the consent of 8., Scon May 16, 
1924, wae credited to the rotor of 
Indore. On May 16, 1004, applta. 
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27a. Assignment executed abroad — Of debt payable 
in England.] — 0., being domiciled in Guate- 
mala, deposited a sum of money with a bank 
in London. Subsequently he, being then in 
Guatemala, assigned in writing by way of 
gift the money so lying to his credit at the 
bank to N., who was also domiciled in 
Guatemala, & written notice of that assign- 
ment was given to the bank. It was not 
disputed that if the effect of that assignment 
had had to be decided by English law it 
would have been held good. By the law of 
Guatemala an assignment of money made 
without consideration is void, unless made by 
a document executed before a notary on 
stamped paper, & signed by both parties ; 
& by the same law an infant cannot accept 
a voluntary assignment himself, it must be 
made to & accepted by a legal representative 
appointed by a judge on the infant’s behalf. 
The assignment was on unstamped paper, 
was not executed before a notary, & was not 
signed by N. At the time of the assignment 
N. was an infant & no legal representative 
had been appointed. The money lying in 
the bank having been claimed both by the 
. republic of Guatemala & by N. the bankers 
interpleaded. In an action to determine 
the issue between the two claimants : — 
* Held : the validity of the assignment to N. 
must be determined by the : aw of Guatemala, 
& was therefore bad : 

( Per Bankes, L.J.) upon the ground that, 
as the republic & N. were both domiciled & 
resident in Guatemala at the date of their 
respective assignments, & as the English 
depositary claimed no interest in the fund, the 
question which, if either, of the two claimants 
was entitled to it must be determined by the 
law of their domicil & residence, & not by 
that of this country ; 

{Per Scrutton & Lawrence, L.JJ.) upon 
the ground that the question of a person’s 
capacity to take an assignment of personal 
property is to be governed either by the law 
of his domicil, or by that of the country 
where the assignment takes place, & that, as 
in this case the country of N.’s domicil & 
that of the assignment to him were the same, 
it was immaterial to inquire which, had they 
been different, ought to prevail ; but from 
either point of view N. was incapable, by 
reason of his infancy, of receiving the 
donation ; 

( Per Scrutton, L.J.) on the further ground 
that by reason of non-compliance with the 
formalities relating to stamp, notary, etc., 
the assignment was, both by the law of the 
place where it was made, & by that of the 
domicil of the parties to it, not merely 
inadmissible in evidence but void ; 

{Per Lawrence, L.J.). As the contract of 
deposit was made in England, & the money 
was repayable in England where the bank 
was domiciled, A was recoverable in England, 
it was an English debt having a local situation 
in this country, A accordingly the validity of 
the assignment, as distinguished from that 
of a contract to assign, must be governed by 


the lex loci rei sites, & not by the law of the 
country where the assignor & assignee were 
domiciled, or where the assignment took 
place. Consequently if non-compliance with 
the required formalities had been the only 
objection he would have held the assignment 
good. — Republioa de Guatemala v. Nunez, 
[1027] 1 K. B. 069 ; 96 L. J. EL. B. 441 ; 136 
L. T. 743 ; 43 T. L. R. 187 5 71 Sol. Jo. 35, 
C. A. 

Annotations : — Folld. Re Anriani, Herbert v. Christopherson, 
(£930| 1 Ob. 407. Raid. Richardson e. Richardson, [1927] 

27b. Exercise of power of appointment over 

sum In England.] — An assignment, executed 
in a foreign jurisdiction by a person there 
domiciled, of a chose in action locally situate 
(so far as a chose in action can be) in Eng- 
land, is void if the assignment is void on 
grounds of substance according to the local 
law. 

A document executed abroad in exercise of 
powers of appointment conferred by settle- 
ments executed in accordance with English 
law. & expressed to be intended to operate 
* both as an assignment & as a will, may take 
effect as a conveyance inter vivos of the pro- 
perty of the person executing it. 

Upon the marriage of testatrix, who was 
bom in Italy, to an Italian, two settlements 
of property belonging to her, hereinafter 
respectively called the “ A ” settlement & 
the “ B ” settlement, were executed. The 
“ A ” settlement comprised proceeds of sale 
of English freeholds conveyed to the settle- 
ment trustees on trust for sale, & invest- 
ments & other moneys, the whole fund being 
settled on trust to pay to the husband during 
the joint lives of himself & testatrix, £500 a 
year, & subject thereto to pay the annual 
income to testatrix for life without power of 
anticipation, &, after her death, to raise 
£50,000, as she should by deed or will 
appoint & pay the sum so raised to such 
persons as she should appoint. The “ B ” 
settlement comprised certain freeholds & 
certain moneys which were settled on trust 
to pay the income to testatrix for life, & 
after her death as she should appoint. Both 
were English in language & form, & the 
trustees were resident in the United Kingdom. 
By a deed of Dec. 10, 1900, to which her 
husband & the trustees of the “ A ” settle- 
ment were parties,* testatrix appointed that 
the residue of the £50,000, which she then had 
power to appoint under the 44 A ” settlement 
should be charged upon & raised out of the 
property subject to that settlement, &, after 
her death, should be held in trust for her 
absolutely as her separate estate. By a deed 
of May 23, 1912, between herself, her husband, 
& the “ B ” settlement trustees H testatrix 
appointed that, after her death, &, until then, 
subject to her life interest, the property com- 

E rised in the 44 B ” settlement should be held 
y the trustees upon trust to pay sums which 
she or her husband should become liable to 
pay to them under certain covenants of 
indemnity in the deed, &, subject thereto in 


served on reap, an order of the High Ct., 
made in a suit which they had brought 
•gainst 8., attaching before judgment 
the debt in question. Applta. having 
obtained later a decree In their suit 
•gainst 8. sued reap, claiming to enforce 
the attachment ; — Held : as the con- 


tract between reap. Sc 3. did not provide 
expressly or impliedly that payment 
was to be solely, or primarily, at Bom- 
bay, or make the debt enforceable 
only there, the situs of the debt was 
Indore: Sc it had been effectively seised 
by the Indore Govt, before attachment 
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by applts. It was not for the ct. to 
inquire whether the Indore Govt, 
in seising property situate in its own 
territory had acted within the law of 
that State. — Ohaturbhuj Px&amax* 
v, Ohunpuu, Oomkxrmal (1933), 40 
L. R. Ind. App. 211.— IND. 


VoL vm. — Chews in Action. Oases 87b— 87a 


trust for testatrix, her heirs, administrators 
& assigns. Testatrix & her husband lived 
in Italy, & she was domiciled there at the 
date of her death. On July 28, 1927, being 
then domiciled in Italy, she executed an 
“ appointment & assignment, 1 ’ expressed to 
be supplemental to the “ A 99 settlement, the 
“ B ” settlement, & the deed of Dec. 10, 1906, 
& expressed also to be intended to operate as 
an assignment inter vivos & as a will. By it, 
she appointed & assigned the property com- 
prised m those documents, subject to certain 
subsisting trusts, to the trustees of the 
appointment & assignment whom she 
appointed exors. upon trust for the payment 
of certain debts & legacies, & she gave the 
final residue to one of the trustees absolutely. 
After the death of testatrix leaving no other 
testamentary disposition, the deed of appoint- 
ment & assignment was admitted to probate 
in the United Kingdom: — Held: (1) the 
deed of appointment & assignment so far as 
it purported to assign movable property was 


subject to the law of the country in which it 
had been executed & in which the testatrix 
was domiciled, i.e. to Italian law, & that, 
being null & void in Italian law, it did not 
effectually assign the remainder of the 
£60,000, appointed by the deed of Dec. 10, 
1906 ; (2) the appointees of the sum of 

£60,000, were not persons entitled to im- 
movable property. Their right, which was 
to require the trustees to pay the amount, 
was a chose in action in the nature of a 
movable ; (3) the deed of appointment & 
assignment, as it was expressed to be in- 
tended to operate as an assignment as well 
as a will, could take effect as a conveyance 
inter vivos of the immovable property of 
testatrix situate in England. — Re Anziani, 
Herbert v. Ohristopherson, [1930] 1 Oh. 
407 ; 99 L. J. Ch. 216 ; 142 L. T. 670. 

After this case for “ Assignments executed 
abroad.] — See Nos. 469-462, 604, 605, post, 9 * 

read “ .] — See, also, Nos. 469-462, 604, 

606, post." 


Part II. — Assignment in General. 


29, Add. Annotations ; — Refd. Public Trustee v. 
Elder, [1926] Ch. 776 ; Skipwith (Sir Grey) 
v. Homewoods Sawmills, Ltd., [1938] 2 All 
E. R. 733. 

35. Before this case add, “ 1873 Act, s. 26 (6), is 


40. 


now replaced by Law of Property Act, 1926 
(c. 20), s. 136.” 

Add. Annotation : — Refd. National Provincial 
& Union Bank of England v. Lindsell (1921), 
91 L. J. K. B. 196. 


Part III. — What may be Assigned. 


47. Before this case add, “ 1873 Act, s. 26 (6), is 
now replaced by Law of Property Act, 1925 
(c. 20), s. 136.” 

63. Add. Annotation : — Refd. Re Bower- Williams, 
Ex p. Trustee, [1927] 1 Ch. 441. 

63. Add. Annotations: — As to ( 1) Refd. Cottage 
Club Estates v. Woodside Estate Co. (Amers- 
ham) (1927), 97 L. J. K. B. 72; Re Wait, 
[1927] 1 Ch. 606; Earle v. Hemsworth 
R. D. O. (1928), 140 L. T. 69 ; Williams v. 
Atlantic Assurance Co. (1932), 37 Com. Cas. 
304. 

67. Add. Annotations: — Consd. Bank of Liverpool 
& Martins v. Holland (1926), 43 T. L. It. 29. 
Dlstd. Earle v. Hemsworth R. D. C. (1928), 44 
T. L. R. 605. Refd. WilliamB v. Atlantic 
Assurance Co. (1932), 37 Com. Cas. 304. 

67a. Assignment of part of debt — Not operative 
to pass legal right to part assigned.]— -A Arm 
of C., V. & Co., being owners or pledgees of 
certain cotton goods, which had been trans- 
ferred or pledged to them by one member of 
the firm, insured them for £8,000 upon an 
qpen policy of marine insurance. The goods 
were lost at sea. The firm incurred a 


liability of £7,000 to one W., & in settlement 
of his claim it was agreed that they should 
assign the policy to him & that he should 
pay them a certain sum unconditionally & 
a further sum of £1,000 if, but only if, the 
should receive that amount or more from 
the insurers. W. then in his own name 
brought an action against the insurers to 
recover the value of the insured goods : — 
Held : an assignment of part of a debt or 
legal chose in action is merely an equitable 
assignment & is not effectual to transfer the 
legal right to the debt or 11 thing in action ” 
under Law of Property Act, 1926 (c. 20), 
s. 136, & therefore pltf. suing in his own 
name could not recover ; by Slesser, L.J., 
also on the additional ground that no express 
notice had been given to the insurers after 
execution of the assignment ; Scrutton, 
L.J., contra on this point, inclining to the 
view that, if there was an assignment valid 
in other respects, the pleadings gave sufficient 
notice of it pendente lite so as to bringthe 
case within R. 8. C., Ord. 17, r. 3.— -Wil- 
liams v. Atlantic Assurance Co., Ltd., 
[1933] 1 K. B. 81 ; 102 L. J. K. B. 241 ; 


PART II. SECT. 1. 
if. Judicature Act, R.8.A., 1922— 
Equitable rights not ^ccied .] — Beet. 
37 (m) of Judicature Act, R.S.A., 19*2, 
deals with only the legal right between 
the assignor Sc assignee of a chose in 
action « there is nothing therein to 
suggest that, while the assignee has all 
the legal rights & remedies of the 


assignor, some one may not have 
equitable rights in that chose in action 
which has become legally vested in the 
assignee* — D awson v. Leach Sc Hazza, 
[1936] 3 W. W. R. 547 ; [1936] 1 
D. L. R. 31. — OAN. 

PART III. SECT. 2, SUB -SECT. 1. 

s L -The judgment of a 

foreign ot. creates a debt, sc is primd 

93 


facie assignable. — Muhammad Mot- 
dee n v* Chinthamani Ohettab (1929), 
I. L. R. 52 Mad. 503.— IND. 

PART III. SECT. 2, SUB-SECT. 2. 

64 111. .] —Under Choses in 

Action Act, R.S.S., 1930, there can be 
an assignment of part of a debt.— 
MacDonald v. Royal Bank or 
Canada, [1934] 1W.W.R. 732.— CAN. 

18* 
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148 L. T. 813 ; 87 Com. Cm. 804 ; 18 Asp. 
M. L. 0. 834, O. A. 

71* Add. Annotation : — Refd. Mason v. Mason & 
Cottrell, [1983] P. 190. 

78. Add. Annotation : — As to (2) Apld. Earle v. 
Hemsworth B. D. C. (1028), 140 L. T. 69. 

77a. Retention money.] — Held : 

retention money under a building contract, 
although not becoming payable until a later 
date than the assignment, constituted a 
debt or legal thing in action which could be 
assigned, & could be sued for in an action 
without joining the assignors as parties. — 
G. & T. Earle, Ltd. v. Hemsworth Rural 
District Council (1928), 140 L. T. 69 ; 44 
T. L. R. 768, C. A. 

78. Add. Annotations : — Reid. Performing Right 
Soc. v. London Theatre of Varieties, [1924] 
A. C. 1 ; Re Wait, [1927] 1 Oh. 606 ; King 
Michael Faraday & Partners, Ltd., [1939] 
2 All E. R. 478. 

80. Add. Annotation : — As to (2) Reid. Allgemeine 
Versicherungs-Gesellschaft Helvetia v. Ger- 
man Property Administrator, [1931] 1 K. B. 
072,. 

81. Add. Annotation : — Apld. Earle v. Hemsworth 
R. D. O. (1928), HO L. T. 69. 

82. * Add. Annotation : — Reid. Gray v. Spyer, 

[1922] 2 Oh. 22. 

84. ,Add. Annotation : — Reid. Norwich Union Fire 
Insce. Boo. v. Colonial Mutual Fire Insce., 
[1922] 2 K. B. 461. 

86. Add. Annotation : — Retd. Rye v. Purcell, [1920] 
1 K. B. 446. 


91. Add. Annotation : — Refd. Edwards v. Motor 
Union Insce., [1922] 2 K. B. 249. 

98. Add. Annotation: — Refd. GottiiEe v. Edel- 
ston, [1930] 2 K. B. 378. 

94. Add. Annotation Consd. Re Lloyd’s Furni- 
ture Palace, Evans v. Lloyd’s Furniture 
Palace, [1926] Oh. 853. 

06. Add. Annotation : — Refd. Skipwith (Sir Grey) 
v. Homewoods Sawmills, Ltd., [1938] 2 All 
E. R, 733. 

106a. Grantee bound to attend at 

specified place to receive payments & give 
receipts.] — Held: assuming such condition 
to be a valid one, there was nothing to prevent 
the grantee from assigning the annuity to a 
third person. — Arden v. Goodacrb (1852), 
11 0. B. 883 5 21 L. J. O. P. 129 ; 18 L. T. 
O.S. 208 j 16 Jur. 629; 138 E. R. 723. 

110a* .] — Testatrix by her will, dated in 

1802, gave a fifth share of her residuary 
estate to her daughter W. for life, with' 
remainder to her children, but if she should 
die without issue, which event happened, 
“ her share to go to her next of kin as if she 
had not been married.” In 1866 J., another 
daughter of testatrix, married, & by her 
marriage settlement covenanted that any 
real or personal property to which she then 
was entitled for any estate or Interest what- 
soever in reversion, remainder, or expectancy 
should be settled upon the trusts of the 
settlement. W. died in 1912 without issue, 
& leaving S. her sole next of kin : — Held : 
the interest which J. had at the date of the 
settlement in the settled share of W. was 


PART III. SCOT. 2, SUB-SECT. 8. 

77 11. .] — M. who had con- 

tracted with delta, to do certain work 
lor them, save an order npon delta, 
in favour of H. fit M., who assigned it to 

S ltfs. to pay to H. 5C M. 44 any moneys 
ue or to become due on my contract . . . 
In consideration of moneys adv&noed 
by them to me for the purpose of 
flnandng this contract.** Delta, 
acknowledged the reoeipt of the order. 
Afterwards certain payments were 
made by defts. to sab-contractors on 
M.*s direction, certain oosts In the 
action were paid to solrs. 5c execution 
creditors of M. attached moneys In 
defts.* hands payable upon the con- 
tract, whereupon an Interpleader issue 
was directed & tried : — Held: the order 
under which pltfs. claimed was not a 
legal assignment of an existing chose 
in action nor an assignment of the con- 
tract : it was nothing more than an 
equitable assignment of a fund not yet 
in existence. — Interior Trust Oo. 
v. Essex Border Utilities Com- 
mission (1028), 02 O. L. R. 051. — CAN. 

78 1. Money accruing to assignor by 
% eiU.] — An amount which exon, are 
directed by the will to pay for the 
maintenance 5c education of an infant 
may be assigned by the person to whom 
they have become liable therefor. — 
Re Grant Estate, Mulun 5c Mullen 
v. Ann able. [19281 1 W.W.E, 894 ; 
22 Bask. L. R. 483. — GAN. 

PART HI. SECT. 8. 
sa. To construct tramway across 
grantor’s land— Assignable .] — McDon- 
ald t». Peddle, (1928) N. Z. L. R. 987. 
— N.Z. 

sb. To execute lease.] — A right arising 
under an agreement with an owner of 
Immovable property to call npon 
him to execute a lease Is a chose in 
action, and as snob movable pro- 
perty.— Wbarn* Brothers e. Russa 
Engineering Works (1928), ILL 
7 Ran. 144. — END. 


PART III. SECT. 4. 

96 i. Claim to compensation — Damage 
to lands — Assignable.} — By ereotlon of 
a public work, a dam, tho Crown 
expropriated the right to flood the 
land of V., who subsequently sold the 
property to H., with the right to 
rooover compensation from the Crown : 
— Held : it was not an assignment of 
litigious rights, & H. was entitled to 
reoover compensation. — R. v. Hyk 
( 1921), 09 D. L. R. 173 ; 21 Exch. C. 
R. 70. — CAN. • 

90 II. .1 — By a clause in a lease 

it was provided that in case the de- 
mised premises should be resumed by 
any authority, then out of the com- 
pensation moneys payable to the 
lessor & lessee, the lessor shall be en- 
titled to reoeive £8,440, 5c In addition 
£300 per annum or a proportionate 

8 art thereof for the unexpired term of 
tie lease 8c the lessee shall be entitled 
to the balance : — Held : the danse in 
the lease did not operate as an equit- 
able assignment . — tooth v. Brisbane 
City Counoil (1929), 41 G. L. R. 212.— 


a L .1 — A right of 

action in tort is not assignable. The 
lessee under a crop payment lease, 
having been served while threshing 
with a garnishee, summons issued in 
a suit against the lessor, sold &U the 
crop In his own name 5c paid the 
lessor's share of the proceeds into ot., 
meanwhile notifying the leesor that 
he would do so. The lessor after 
receiving said notioe 8c a copy of the 
garnishee summons assigned to pltf. 
all his claims & demands against the 
lessee tor 44 debts or rentals now due 
or to become due** under the lease, 
5c all his interest in the crops grown 
thereunder. The lease required the 
lessee to deliver the lessor's share on 
the day of threshing, 5c, if required, at 
a certain elevator in the name of the 
lessor. The pltf.. Le. the assignee ot 
the lessor, sued the lessee for < 
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on the ground of conversion. — Held : the 
notion was not maintainable. — Kozak v. 
Misicra, [10281 1 D. L. R. 591 ; (19281 
1W.W.R.1; 22 Saek. L. R. 208.— 
CAN. 

1 1. Claim by insurance 

company — Hewing paid loss.] — Pltfs., 
Insurance cos., had Insured premises 
which were destroyed by a fire which, 
as they alleged, arose from the negli- 
gence of defts. Having paid the 
owners of the premises the amount of 
the loss, pltfs. claimed to be subrogated 
to the right of the owners to reoover 
against defts. 5c also alleged they had 
taken assignments In writing by way 
of subrogation to the right of the 
owners, 5c they claimed In this action 
damages for the negligence of defts. 
causing the Are :—~HeId : the notion 
was a simple common law action 
in which the owners* rights were 
asserted against the alleged wrong- 
doers, 8c a motion to strike out a 
jury notioe given by defts. npon the 
ground that the action was one which, 
before 1873, was exclusively within the 
Jurisdiction of the Ct. of Chancery, 
was refused. — Royal Exghangb 
Ass’oe. Co. v. Grimshaw Brothers, 
Ltd., [1928] 8 D. L. R, 412; 62 
O. L. R. 25.— CAN. 

I u, — Nuisance. 1 — Canadian 

BurarrYOo. v. Finch, [19$p] 2 D. L. R. 


PART UL SECT. 0. * 

1001. Promts* to pay over proceeds of 
litigation — Compromise of suit — Effect 
of agreement. 'h-Where there was an 
assi gnm ent of part of the fruits of 
litigation : — Hem : even if they were 
to be regarded as non-existing property 
at the date of tbs agreement, the agree- 
ment attached upon the money being 
paid. — V atsavata Venkata Jagapati 
V. POOBAPATf VENKATAPATI (1924k 
L. R. 02 lad. App. 1.— DID. 
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either a mere §pm $uoomsionis f or must be 
* treated a a such, ft was not assignable at 
law.- Its Mudchs, [1914] 1 Ob. 115; 83 
L. J. Oh. 243 ; 109 L. T. 781 ; 68 Sol. Jo. 
117, 0. A. 

Annotation : — Retd. Re Lind. Industrials Finanoe Syndicate 
9 . Lind. (1015] 0 Oh. 345. 

114. Add. Annotation : — As to (1) Retd. Re Wait 
[1927] 1 Ch. 606. 

118. Add. Annotations : — Apld. Re Gillott’s Settle" 
ment, Chattock v. Reid, [1934] Ch. 97. Retd. 
Re Dent, Ex p . Trustee, [1923] 1 Oh. 113 : 
Performing Right Soc. v. London Theatre 
of Varieties, {1924] A. C. 1 ; Re Gillott’s 
Settlement, Chattock v. Reid (1933), 77 Sol. 
Jo. 447 ; Re Warren, Wheeler v. Mills, [1938] 
2 All E. R. 331. 


119. Add . Annotation: — Retd. Re Berehtold, 
Berchtold v. Oapron, [1923] 1 Oh. 192. 

124. Add . Annotations *— Oonsd. Smith t>. Smith, 
[1923] P. 191 ; Walls t>. Legge, [1923] 2 
K. B. 240. 

125. Add. Annotations : — Oonsd. Smith v. Smith, 
[1923] P. 191. Retd. Campbell v. Campbell, 
[1928] P. 187 ; Re Nelson, Norr*s v. Nelson 
(1918), [1928] Oh. 920, n. 

153. Add. Annotations: — Oonsd. Burro wes v. Bur- 
rowes (1929), 141 L. T. 201. Retd. Oapron 
v. Oapron, [1927] P. 243. 

154. Add. Annotations : — Retd. Oapron v. Oapron, 
[1927] P. 243 ; Burrowes v. Burrowes (1929), 
141 L. T. 201. 

160. Add. Annotation : — Retd. Oapron v. Oapron, 
[1927] P. 243. 


Part IV. — What amounts to an Assignment 


191. Add. Annotation : — Apld. The Zigurda (1931), 
47 T. L. R. 525. 

193. Add. Annotation: — As to (2) Apld. Republica 
de Guatemala v. Nunez, [1927] 1 K. B. 609. 

195. Add. Annotations: — Retd. Cottage Club 
Estates v. Woodside Estate Co. (Amersham) 
(1927), 97 L. J. K. B. 72 ; Earle v. Hems- 
worth R. D. 0. (1928), 44 T. L. R. 605. 

196. Add. Annotations : — As to (3) Retd. Williams 
v. Atlantic Assurance Co. (1932), 37 Com. 
Gas. 304. Generally , Retd. The Zigurds 
(No. 2) (1932), 48 T. L. R. 659. 

200. Add. Annotation : — Oonsd. Bank of Liverpool 
ft Martins v. Holland (1926), 43 T. L. R. 29. 

202. Add. Annotation: — Retd. Bank of Liverpool 
& Martins v. Holland (1920), 43 T. L. R. 29. 

204. Add. Annotation: — Retd. Smith v. Zigurds 
S.S. Owners A E. A. Casper, Edgar A Co., 
[1934] A. C. 209. 

294a. .] — Pltfs., shipowners A brokers 

of West Hartlepool, acted as ship’s agents 
for the steamship Z., of Riga, A before 
making any necessary disbursements on 
behalf of or incurring any liability in respect 
of the vessel obtained from the master the 
following document : “ Please pay the freight 
for my vessel, the Z., A all demurrage which 
may be payable under the charter, to my 
agents, Messrs. 0. E. A Co., Ltd., ft oblige.” 
The persons described in the document as the 
master’s agents were pltfs. In an action 
by pltfs. for necessaries the evidence showed 
that this document came into being with the 
approval of the managing owner of the Z. 
A after he had agreed to assign to pltfs. all 


freight A demurrage : — Held : the document 
operated as an assignment of the freight A 
demurrage A pltfs. were entitled to judg- 
ment. — T he Zigurds (1931), 47 T. L. R. 625. 

204b. .] — Pltf., who had obtained judg- 

ment as first mtgee. against the prooeeds of 
sale of a Latvian steamship, further claimed 
legal assignment to himself of the freight 
earned on the ship’s last voyage. It was 
argued that by an agreement supplementary 
to the mtge. the mtgee. was given an equit- 
able assignment, which by reason of notice 
to or knowledge possessed by the consignee 
or receiver of the cargo was converted into a 
legal assignment. The alleged notioe con- 
sisted in the intervention by the mtgee. in 
an action by necessaries claimants who had 
arrested the ship, A/or in the terms of the 
mtgee . ’b affidavit of interest filed in that 
action. The knowledge of the mtgee. ’s claim 
was said to be proved by a letter written by 
the solrs. for the consignees or receivers of 
cargo. The material paragraphs of the 
supplementary agreement were as follows : 
“ The mtgee. shall be at liberty so long as 
any moneys may be due under the said 
first mtge. A this agreement A he is hereby 
empowered in his own name or in the name of 
the shipowners ... to demand, sue for, A 
receive A give receipt for all moneys due to 
the shipowners in connection with the said 
steamship A to institute such legal pro- 
ceedings as he may think proper. . • .” 
“ In relation to the matters dealt with herein, 
where they apply, the shipowners hereby 
appoint the mtgee. their attorney for them 
A in their name at any time during the 


PART in. SECT. 13, SUB-SECT. 4. 

»o. Pension Act, $. 20 (3) — What 
amounts to eharge-—Order under Collec- 
tion Act, R . 8 . N . B . 1923.}— Chipman 
* RosooB (N. S.), [1929] 4 D. L. R. 

PART IIL SECT. 14. 

a I. .} — An option to purchase 

contained In a will. Is primd facie not 
purely personal but Ib assignable - by 
the optionee A transmissible by him 
to his personal representative*. — P er- 
petual Truwtee do. e. TJwiCn Trustee 
Oo. (1M7VJW 8. R. N. 8. W. 222 ; 45 
N. 8. W. W. N. 30.— AUS. 


si. Non-neooUaMe promissory notes.) 
— Promissory notes drawn in such form 
that they are non -negotiable, can be 
assigned In the same manner as an 
ordinary chose in notion. — Merchants 
Bane op Canada e. Greenlees, {1923} 
2 W. W. R. 931.— CAN. 

sg. Land scrip.] — Wright v. Batt- 

LEY (1905), 15 Man. L. R. 322; 1 

W. L. R. 563.— CAN. 

PART4V. SECT. 1, SUB-SECT. 1. 

s I. .] — MoQuade ft Glare e. 

KoNCBXsnr ft Vietaunbt (B. 0.), 
(1929] 1 D. L. R. 782.— CAN. 

sh. When amounting to assignment . } — 

95 


A simple order to pay only constitute** 
an assignment if that Intention appears 
on the faoe of the agreement, & there 
Is consideration. — lie Maritime Fi- 
nance, Ltd., [1935] 2 D. L. R. 799.— 
CAN. 

PART IV. SECT. 1, SUB-SECT. 2. 

sk. General rule.] — An assignment is 
to bo regarded as absolute, although it 
appears on its face that it is on Jy for 
the purpose of securing a debt lesser in 
amount, so long as it does not purport 
to be by way of charge only. — Re 
Bland ft Mohun (1913), 25 O. w, R. 
419 ; 30 O. L. R. 100 ; 5 O. W. N. 
622.— CAN. 
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currency of this security to collect, sue for, 
receive & give effective receipts for all freights 
. . . which may be or become due & owing 
to the shipowners. . . : — Held : (1) by 
Law of Property Act, 1025 (c. 20), s. 136, a 
legal assignment must be absolute & express 
notice thereof must be given to the debtor ; 
the constructive notice upon which the 
mtgee. relied was not sufficient to comply 
with the statute & the claim to a legal assign- 
ment of the freight failed ; but there was in 
the supplementary agreement clear evidence 
of an equitable assignment of the freight to 
the mtgee. ; (2) in a case where the mtgor. 
was a shipowner through whose default 
in business the whole trouble had been 
occasioned, & against whom judgments had 
been recovered, m default of appearance, by 
{inlet alioa) the interveners, it was not a 
necessary condition that the mtgor. should 
be joined in the mtgee. ’s action. — The 
Zigurds (No. 2), [1932] P. 113? 101 L. J. P. 
81 ; 148 L. T. 72 ; 48 T. L. R. 559 ; 18 
Asp. M. L. Cas. 324. 

204c. .] — Pltfs., while acting as agents 

for a foreign steamship in an English port, 
were asked to make disbursements & incur 
expenses on behalf of the vessel. Before 
'doing so they obtained the following docu- 
ment, addressed to the receivers of cargo, 
.which was signed by the master with the 
approval & consent of the managing owner 
of the ship : “ Please pay tae freight for my 
vessel, the Z., & all demurrage which may be 
payable under the charter, to my agents, 
E. A. Casper, Edgar & Co., Ltd., & oblige.” 
On June 16, 1931, on an ex parte motion, 
Langton, J., gave judgment for pltfs.’ claim 
for necessaries, & pronounced for the validity 
of an assignment to them of the freight & 
demurrage. At the reference to assess the 
amount of the claim the registrar, however, 
reported that the document was no more 
than an order to pay the freight & demurrage 
to pltfs., who, he said, had under it nothing 
in the nature of a right in rem against the 
freight. He, therefore, disallowed several 
items on the ground that they were not 
necessaries. Interveners, who as necessaries 
men were interested in the fund represented 
by the freight, moved to set aside the judg- 
ment of June 16, 1931, on the ground that 
the document was merely an ordinary agent’s 
authority to collect the freight, & that even 
if it amounted to an equitable assignment the 
action must fail because the assignor was not 
joined as a pltf. : — Held : on the evidence 
of pltfs., combined with the document itself, 
there was an equitable assignment of the 
freight & demurrage to pltfs. ; where the ct. 
was satisfied that* there was no danger of 
fraud or harsh treatment of the assignor it 
could dispense with the presence of the 


assignor as a joint pltf. ; & pltfs. could 
maintain their action tn rem . — The Zigurds 
(No. 3), [1932] P. 113 ; 101 L. J. P. 84 ; 148 
L. T. 72 ; 48 T. L. R. 561 ; 18 Asp. M. L. C. 
324j reved. on another point, [1933] P. 87, 

204d. Amount recoverable by assignee limited.] — 

Deft, owed £285 to W., who owed money to 
pltf. bank, & W. assigned to the bank the 
debt owed to him by deft. The assignment, 
which was in writing, provided that “ the 
amount recoverable under these presents 
shall not at any time exceed £150.” Due 
notice of the assignment was given to deft. 
In an action upon the assignment : — Held : 

(1) the assignment was not an assignment of 
part only of the debt, but an absolute assign- 
ment of the whole debt with a proviso that 
if the bank recovered more than £150 they 
must hold the balance as trustees for the 
assignor, & it was a good legal assignment; 

(2) even if it was an assignment of part only 
of the debt it would still be a good equitable 
assignment, & pltfs. were entitled to recover. 
— Bank of Liverpool & Martins, Ltd. v, 

* Holland (1926), 43 T. L. R. 29 ; 32 Com. 

* Oas. 56. 

Annotation : — As to (1) Befd. Earle e. Hemsworth R. D. 0. 
(1928), 44 T. L. R. 605. 

205. Add, Annotations : — As to (1) Refd. National 
Provincial & Union Bank of England v. 
Lindsell, [1922] 1 K. B. 21 ; Re Pinto Leite, 
Ex p. Des Olivaes, [1929] 1 Oh. 221 ; King 
v . Michael Faraday & Partners, Ltd., [1939] 
2 All E. R. 478. As to (2) Consd. Timpson’s 
Exors. v . Yerbury, [1936] 1 All E. R. 186. 
Refd. Allgemeine Yersicherungs Gesellschaft 
Helvetia v. German Property Administrator 
(1931), 144 L. T. 705 ; The Zigurds (No. 3) 
(1932), 49 T. L. R. 193; Madras Official 
Assignee v. Mercantile Bank of India, Ltd., 
[1935] A. C. 53; Fleetwood-Hesketh 
I. R. Comrs., [1936] 1 K. B. 351. As to 

(3) Consd. Performing Right Soc. v. London 
Theatre of Varieties, [1924] A. C. 1 ; Harmer 
v . Armstrong, [1934] Ch. 65 ; Coleridge- 
Taylor v. Novello & Co., [1938] Ch. 608 ; 
Re Warren, Wheeler v. Mills, [1938] 2 All 
E. R. 331. Generally , Refd. Williams v . 
Atlantic Assurance Co. (1932), 37 Com. Cas. 
' 304. 

211. Add. Annotation : — As to (1) Refd. Palmer v . 
v. Carey, [1926] A. C. 703. 

214a. ,] — Order to pay monev out of a 

particular fund gives the party a specific 
lien thereon. — Smith v . Everett (1792), 4 
Bro. C. 0. 64 ; 29 E. R. 780. 

Annotations : — Befd. Crowfoot v. Gurney (1832), 9 Bing. 372: 
Best v. A rifles (1834), 2 Or. Sc M. 394. 

221a. Part of debt.] — Bank of Liverpool & 

Martins, Ltd. v . Holland, No. 204a, ante . 


PART IV. SECT. 8, SUB-SECT. 1.— A. 
205 x . — *. •_ Building eontracf 


CAN. 

205 xl. .1 — An agreement 

between a debtor ft a creditor that the 
debt owing shall be paid out of a 
speoiflo fund coming to the debtor, 
or an order given by a debtor to his 
creditor upon a person owing money 
or holding funds belonging to the giver 
of the order, directing such person to 
payfsuch funds to the creditor, operates 


as an equitable assignment of that part 
of the debt or funds to which the agree- 
ment or order ref ere. — T hakar Das 
v. Malik Chand (1932), I. L. R. 14 
Lah. 325.— IND. 


PART IV. SECT. 8, SUB-SECT. 1.— 

B. (o). 

sm. Authorising payment of su\ 
in hands of mtmi&hee — Order giving 
effect to verbal assignment. ] — Clabkk 
Brothers, Ltd. v. Goodin ft Peder- 
son, [1922] 3 W. W. R. 504 ; 68 
D. L. R. 792.— CAN. 

883 I. Assigning money due or to 
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become due — Under contract .] — It is no 
objection to an equitable assignment 
of a claim against a third person that 
the work upon which the claim is 
based has yet to be performed. — Re 
Matthews Sheet Metal & Roofing 
Co., Ltd.. Ex p. Martin. [19241 1 
D. L. R. 761 ; 55 O. L. R. 262 ; 4 
a B. R. 471.— CAN. 

883 ii. Under poHcy.Y-Held : 

the assignment was not vitiated by the 
fact that, at the time, the fund on 
which the assignment was Intended to 
operate had not yet oome Into 
existence. — Liverpool ft London ft 


284* Add, Annotation : — Retd. Coleridge-Taylor v. 
Novello & Co., [1938] 2 All E. R. 318. 

280. Add, Annotation : — Apprvd Re Swinburne, 
Sutton v, Featherley (1925), 70 Sol. Jo. 64. 

287* Add, Annotation : — Retd. Be Russian Bank 
for Foreign Trade, [1933] Oh. 745. 

250a. Dlreetlons to pay proceeds of cargo to 
creditor.] — An order by A. to B., directing 
the latter to pay over to 0., a creditor of 

A. , the proceeds of a cargo condgned by A. to 

B. , creates no lien in favour of 0. — Holland 

& Humble’s Assignees v. (1815), 1 

Stark. 143 ; 171 B. R. 427 ; sub nom, 

* Heywood v. Wabing, 4 Camp. 291 ; sub 
nom . Be Holmes, Ex p. Heywood, 2 Rose, 
365, N. P. 

Annotations : — Oonsd. Frith v. Forbos (1862), 31 L. J. Ch. 
793. Refd. Giles v. Grover (1832), 9 Bing. 128 ; Malcolm 
v, Scott (1843), 3 Hare, 39. 

258. Add, Annotation : — Refd. National Provincial 
& Union Bank of England v, Lindsell (1921), 
91 L. J. K. B. 196. 

258a. Agreement to pay proceeds into lender’s 
bank — Advances for purchase of goodsj — 

By a written agreement made in 1917 a 
trader was to purchase goods from time to 
time So reap, was to advance money to pay 
for them ; the trader was to sell the goods So 
to pay the proceeds to the credit of resp. at 
his bank ; reap., after deducting the amount 
which he had advanced So one-third of the 
gross profits, was to pay the remaining two- 
thirds to the trader. In 1921 the trader 
became bkpt.. So applt. was appointed 
assignee in the bkpcy. At the time of the 
bkpcy. a large sum advanced under the 


VoL VHL — Choaes in Actjon. Cases 284—807. 

agreement had not been repaid, So the trader 
had in his hands goods purchased under the 
agreement* So the proceeds of other goods so 
purchased. Resp. claimed a charge on the 
above assets in respect of the advances not 
repaid : — Held : as the agreement did not, 
either contractually or otherwise, create any 
right of the lender in either the goods or their 
proceeds, it did not amount to an equitable 
assignment so as to entitle resp. to the charge 
claimed. — P almer v, Oarey, [1926] A. O. 
703 ; .95 L. J. P. O. 146 ; 135 L. T. 237 ; 
[1926] B. So 0. R. 51, P. C. 

Annotations : — Distd. Re Gillott’s Settlement, Chattook v. 
Reid, [1934] Ch. 97. Refd. Re Warren, Wheeler v. Mills, 
[1938] 2 All E. R. 331. 

259. Add. Annotation : — Dbtd. Timpson’s Exec- 
utors v. Yerbury, [1936] 1 All E. R. 186. 

269. Add, Annotation : — Refd. Be City Life Assce. 
(1925), 42 T. L. R. 45. 

274. Add. Annotation : — Refd. Be Wait, [1927] 
1 Ch. 606. 

274a. S, P. Bradley v. (1744), Ridg. temp, 

H. 194 ; 27 E. R. 801. L. 0. 

280. Add. Annotation: — As to (1) Refd. Rekstin 
v, Komseverputj Bureau (Bank for Russian 
Trade, Ltd.) (1932), 48 T. L. R. 578. 

303. Add. Annotation : — As to (1 ) Distd. Be 
Nelson, Norris t>. Nelson (1918), [1928] Ch. 
920, n. 

807. Add. Citations [1922] 1 K, B. 21 ; 91 
L. J. K. B. 196; 126 L. T. 319; [1921] 
B. & C. R. 209. 

Add. Annotation : — Refd. Re North Wales 
Produce So Supply Soc., [1922] 2 Oh. 340. 


Globe Insurance Co., Ltd. v. 
Hartley & Ford, [19271 V. L. R. 
523 ; 49 A. L. T. 70; [1927] Argus 
L. R. 417.— AUS. 

■p. To agent holding its funds — To 
pay to holder of order.] — Re British 
Columbia Empire Salmon Can nebs, 
Ltd. (1934), 49 B. C. R. 89.— CAN. 


PART IV. SECT. 2, SUB-SECT. 1.— 
B. (f). 


238 1. Banker's deposit receipt — Sur- 
render to bank — New deposit receipt 
taken out .] — In order to transfer the 
beneficial interest In a deposit receipt, 
a written assignment is unnecessary. 
It is sufficient if the deposit receipt is 
surrendered to the bank, & a new 
deposit receipt taken out, with Intent 
to pass the beneficial Interest, in the 
names of the persons to whom the 
depositor intends to pass the beneficial 
Interest. S., the owner of a deposit 
receipt for £900, surrendered the same 
to the bank. So directed a new deposit 
receipt to be made out in the names of 
himself Sc his two nephews, with the 
intention that the interest in the same 
should at his own death pass to his 
nephewB. 8. subsequently died : — 
Held: there had been an effectual 
transfer of the beneficial interest. Sc 
at the death of A. the same passed to 
the two nephews. — MoEneaney v. 
Shevlin, [1912] 1 I. R. 32. — IR. 

PART IV. SECT. 2, SUB-SECT. 2. — A 


248111. .] — It is an essential 

requisite of an equitable assignment of 
a ©nose in action that the fund which Is 
being disposed of shall be indicated in 
such a way that it can be identified. — 
Duxnett v . Whitewater Rural 
Municipality, [1932] 1 W. W. R. 749 ; 
40 Man. L. R. 267 ; 3 D. L.R. 135.— 
CAN. 


246 iv. .] — Held : the 


order set out in the Judgment, in the 
circumstances, was a good equitable 
assignment of moneys due from the 
board of a drainage district to a person 
who had a contract with it. — Stirling 
Collieries. Ltd. v. Jones, [1024] 4 
D. L. R. 1305 ; 3 W. W. R. 955 — CAN. 

sv. Authority to use.] — Held : the 
following letter to the manager of a 
bank was an equitable assignment : — 
“ You are hereby authorised to utilize 
all or any part of the amount due from 
the Public Works Dept, in payment 
of cheque in favour of J. D. M. for 
£105 .” — Re Mooney & Hyde, 
Official Assignee v. Martin, [19381 
N. Z. L. R. 766 ; 14 N. Z. L. J. 295.— 
N.Z. 


PART IV. SECT. 2, SUB-SECT. 2.— B. 

286 i. Directions to agent to sell dt pay 
proceeds into bank — Principal paying 
for goods by cheques drawn against 
proceeds .] — Kidd v. Harden, McCon- 
nal v . Harden, [1924] 4 D. L. R. 516 ; 
3 W. W. R. 293.— CAN. 


288 a 1. Agreement to pay proceeds to 
lender — Advances for purchase of goods.] 
— B. being indebted to a oo. for the 
price of sheep which it had purchased 
on his behalf, by an agreement in 
writing undertook so long as his in- 
debtedness to the oo. should oontlnue 
not to sell any of the sheep without the 
written consent of the oo.. Sc in the 
event of any sale with such consent to 
pay the nett proceeds to the oo. in full 
or to the extent of his indebtedn e ss. 
Some of the sheep having been sold : — 
Held: the agreement operated as an 
equitable assignment of the proceeds 
to the oo.— Be McPherson, Thom 4c 
Co. ; Sandhurst ft Northern Dis- 
trict Trustees, etc., Co.. Ltd. e. 
Coombxb Pastoral Co. Pty., Ltd., 
[1929] V. L. R. 295 ; Argus L. jEL 240. 


PART IV. SECT. 2. SUB-SECT. 2.— 0 
o. Add “ revsd ., [19211 1 W. W. 11 
839.” 


PART IV. SECT. 2, SUB-SECT. 8. 


•n. Lodging notes as collateral 
security .] — A document providing that 
certain notes " are lodged with the 
bank os a general & continuing 
collateral security for the due payment 
of all advances made or to be made to 
me by the bank ” ; — Held : not a 
proper assignment ; there Is a dis- 
tinction between lodging a document 
as collateral security & an assignment. 
— Merchants Bank of Canada v. 
Greenlees, [1923] 2 W. W R. 931. — 
CAN. 


•t. Indorsement of lien note.] — Held: 
to constitute a good equitable assign- 
ment thereof. — Canadian Bank of 
Commerce v. La Brash, [1018] 1 
W. W. R. 6 ; 39 D. L. R. 398 ; 10 
Sask. L. R. 408.— CAN. 


PART IV. SECT. 8. 

280 i. Necessity for communication 
to dr assent by assignee — To con- 
stitute assignment .] — A fetter assigning 
moneys must be shown to have been 
communicated to the assignee before 
it will be held to constitute an equit- 
able assignment. — Starr Oo. of 
Canada, Ltd. v. Merrill, [1922] 
3 W. W. R. 926 ; 70 D. L. K. 557.— 
CAN. 

PART IV. SECT. 6. 

288 ti. .] — Loeppky v. Lang, 

[1925] 2 D. L. R. 610 ; [1925]1 W. W. 
H. 1104 *, 10 Sask. L. R. 337.— CAN. 

m. Assignment of lien agreement !— 
Whether consideration amount due under 
lien.]— A. R. Williams Machinery 
C o., Ltd. v. Moore, [1926] 4 D. L. K. 
568.— CAM. 
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Part V. — Notice of Assignment. 


See, note. Law of Property Act, 1925 (c. 20), 
80. 130, 137. 

813, Add . Annotation -Refd. National Provincial 
to Union Bank of England v . Iindsell (1921), 
91 L. J. K. B. 196. 

322a. Assignment of covenant of indemnity on 
assignment of lease — Notice to *one of two 
covenantors — One covenantor bankrupt. ]— By 
an assignment made in 1927 a lessee assigned 
the lease to a co., which covenanted with the 
lessee to pay the rent to to perform the lessee’s 
covenant*. In 1930 the co. went into 
voluntary liquidation, to two liquidators were 
appointed. By an agreement for sale made 
in Feb. 1931, the co. agreed to sell the lease 
to an intended purchaser. By an assignment 
made in Bee. 1931, the co., acting by the 
liquidators to at the direction of the intended 
purchaser, assigned the lease to a second 
assignee, to the intended purchaser to the 
second assignee entered into covenants with 
“ the co. & the liquidators ” to pay rent 
' becoming due under the lease, to perform the 
lessee’s covenants, to to keep them indemni- 
, fled against all claims in respect thereof. In 
1934 the second assignee became bkpt. By 
an assignment made in * uly, 1930, “the 
co. acting by the liquidators ’’ assigned to the 
original lessee the benefit of the aforesaid 
covenants in the assignment of 1931 by the 
intended purchaser to the second assignee, 
& the original lessee released the co. to the 
liquidators from all claims under the cove- 
nants by the co. in the former assignments, 
except so far as necessary to enable him to 
enforce the covenants to indemnities assigned 
to him ; to he covenanted to indemnify them 
against all liability in respect of any claim 
by him against them under the covenants by 
the co. in the former assignments to in respect 
of the assignment of 1930. Notice of this 
last assignment was not given to both the 
covenantors, namely the intended purchaser 
to the second assignee, but only to the former. 
In Aug. 1930, the lessor, as pltf., recovered 
judgment in an notion for rent against one 
of the original lessees as deft. Subsequently 
deft, lessee recovered judgment in a claim 
by him against the intended purchaser, who 
had been joined as a third party to the 
action, for the amount recovered by pltf. 
against deft., on the ground that by virtue 
of the assignments of 1931 to 1930 the third 
party was liable to indemnify the deft, 
against pltf.’s claim. On appeal by the third 
party against the last-mentioned judgment : 


— Held : (1) the assignment of 1936 was not 
rendered ineffective as an assignment to deft, 
of the covenants by the third party in the 
earlier assignment of 1931 by reason of the 
fact that it was not made by all the joint 
covenantees, namely the co. to the two 
liquidators, but only by the co., inasmuch 
as by sect. 81 of Law of Property Act, 1925 
(c. 20), a covenant made with two or more 
jointly, after the passing of the Act, shall be* 
construed as being made also with each of 
them ; (2) the assignment of 1930 was not 
rendered ineffective as an assignment to 
deft, of the covenants by the third party in 
the earlier assignment of 1931 because of 
notice of assignment under sect. 136 of the 
Law of Property Act, 1926, not having been 
given to both the joint covenantors, namely 
the third party to the bkpt. second assignee, 
but only to the former of them, inasmuch as 
by sect. 118 of Bkpcy. Act, 1914 (c. 69), 
where a bkpt. is a contractor jointly with any 
person, such person may be sued in respect 
of the contract without the- joinder of the 
bkpt., to in view of that provision it was 
sufficient to give notice of the assignment of 
the contract to the person liable to be sued 
thereon ; (3) the assignment of 1930 in 

assigning to deft, the covenants by the third 
party in the earlier assignment of 1931 was 
an assignment of a “ debt or other legal 
thing in action ” effectual in law to pass the 
legal right thereto within Law of Property 
Act, 1926 (c. 20), s. 130 (1) ; (4) on the true 
construction of the assignment of 1930 its 
later provision did not render it nugatory 
by releasing the co. from the obligation of 
assigning to deft, the covenants of the third 
party ; (5) the assignment of 1930 was valid 
to effective. — Josselson v. Borst to Gmc- 
STBN, [1938] 1 K. B. 723 ; 107 L. J. K. B. 
488 ; 169 L. T. 341, C. A. 


834. Add. Annotation : — Refd. The Zigurds (No. 3), 
[1932] P. 113. 

338a. .] — A. B. was entitled to a re- 

versionary interest in a fund vested in four 
trustees, of whom he was one. A. R. mort- 
gaged his interest to 0. D., another trustee : — 
Held : 0. D.’s notice in the transaction was a 
sufficient notice to the trustees of the mtge. $ 
but A. B.'s notice was not. — Welles v. 
Green hill (No. 1) (1860), 29 Beav. 376; 
54 B. R. 673 ; affd. on other grounds (1861), 
4 De G. F. to J. 147, L. 0. 

354, Add. Annotation: — Refd. H. v. H., [1928] 
P. 206. 


PART V. SECT. 1, SUB-SECT. 1. 

311 1. Assi g nment — As security — Of 
debts.b—OKXLL Morris to Oo. v. 
Dickson (lfe 9B.O.H 151.— CAN. 

PART V. SECT. 1, SUB-SECT. 3. 

tb. Assignment of Ken.] — Henmbee 
v. Sonora Timber Go., Ltd., 11928] 
1 D. L. R. 642 ; 59 N. 8, K. 457.— CAN. 

PART V. SECT. 8, SUB-SECT. 1. 

u. To guarantor — Notice • not given 
to debtor. h—Donaid e. Jukbs, [19211 
iW.W.fc 208 ; m D. L. R. 692 ; 80 
S. a R. 662.— CAN 


PART V. SECT. 8, SUB-SECT. 8. 
sd. Of debtor.)— Notice to the *olr. of 
debtor that the olaim against the latter 
was to be paid to a third party is notice 
to debtor himself that such olaim had 
been assigned. — St. John to Qusbno 
Ry. Oo. e. Bank or British North 
America to Hibbard Oo. (1921), 67 
D. L. R. 660 ; 62 S. 0. R. 846.— CAN, 

PART V. SECT. 4. 

1909 

Railway, 'lJoht to Powm Oo. «. 
Dominion Tanneries, Ltd. (1918), 45 
Ns Bt 40Sa— OANe 

98 


PART V. SE0T.*5. 

b I. That alleged assignee had 

possession of notes.}— Although debtors 
may have known that notes were 
in the possession of a bank, the alleged 
Assignee : — Held : this was insnfltatent, 
being a far different thing from having 
notice of the assignment, to there waa 
no duty in debtors to inquire of the 
bank. — Merchants Bank or Canada 
v. Qrennlbxs, [1923] 2 W. W. R. 931. 
— CAN. 

PART V. SECT. 6. 

381 IL .} — On an 

■■rtgnmant of a debt the axprsm notice 




VoL TUL — Chow in Action. Oases 888—809. 


862. Add. Annotation : — Refd. Josselson v. Borst, 
[1938] 1 K. B. 723. 

393. Add. Annotation : — Refd. Garland v. Archer- 
Shee (1930), 142 L. T. 443. 

406. Add. Annotation : — Refd. Garland v. Archer- 
Shee (1930), 142 L. T. 443. 

407. Add. Annotation : — Refd. Garland v. Archer- 
Shee (1930), 142 L. T. 443. 

417. After this case add “ See, now, Law of Property 
Aot, 1925 (o. 20), e. 137.” 

421. Add. Annotation : — Refd. Garland v. Archer- 
Shee (1980), 142 L. T. 443. 

437a. Assignment of freight.] — Among the claimants 
to a rand in ct., representing the proceeds of 
a sale of a foreign vessel & her freight, were a 
mtgee. of the snip & a firm of ship brokers 
who acted as the ship’s agents & made 
advances on behalf of the ship. Both 
claimants relied upon documents which were 
admitted to be good equitable assignments of 
the freight. The mtgee. *s assignment was 
prior in time. The ship’s agents relied upon 
a letter dated Mar. 2, 1931, & signed by the 
master of the ship with the consent & approval 
of her managing owner. Having received 
this letter, the ship’s agents on Mar. 5, 1931, 
wrote to the receivers of cargo : M S.S. Z. 


We beg to give you notice that we hold 
captain’s authority to collect the freight per 
this steamer’s cargo, against which we have 
made payments.” The mtgee. had given 
no notice of his assignment. In an action 
brought by the mtgee. against the owners 
claiming possession of the ship & her freight 
under his mtge., the ship’s agents intervened 
to claim against the freight as assignees rely- 
ing on their assignment, & on the letter of 
Mar. 5, 1931, as being notice thereof: — 
Held : in the circumstances the letter was a 
good & sufficient notice of the assignment. — 
Smith v. Zigukds S.S. Owners & £. A. 
Casper, Edgar & Co., Ltd., [1934] A. C. 
209 ; sub nom. Smith v. E. A. Casper Edgar 
& Co., Ltd., 103 L. J. P. 28 ; 150 L. T. 308 ; 
39 Com. Oas. 178 ; 18 Asp., M. L. C. 476 ; 
sub nom . The Zigukds (No. 3), 60 T. L. R. 
102, H. L. 

440. Add. Annotation : — Refd. Knight v. Knight, 
[1925] Ch. 835. 

480. Add. Annotation : — Refd. Republioa de Guate- 
mala v. Nunez, [1927J 1 K. B. 609. 

461. Add. Annotation: — Consd. Republics de 
•Guatemala v. Nunez, [1927] 1 K. B. 069. 

463. Add. Annotation : — Refd. Campbell v. Poliak, 
[1927] A. 0. 732. 


Part VI. — Effect of Assignment. 


476. Add. Annotation* r As to (1) Refd. Be Bern- 
stein, Barnett v. Bernstein (1924), 69 Sol. Jo. 
88. A* to (2) Refd. Weld v. Petre, [1929] 
1 Ch. 33. 

483. Add. Annotation : — Apld. Mabro v. Eagle 
Star & British Dominions Insurance Co., 
[1932] 1 K. B. 485. 

483a. .] — G. & T. Earle, Ltd. v. 

Hemsworth Rural District Council, No. 

77a ; ante. 


485. Add. Annotation * : — Refd. Cheshire County 
Council v. Hoplev (1923), 130 L. T. 123; 
The Koursk, [1924] P. 140; Venn v . Tedesco, 
[1926] 2 K. B. 227. 

504. Add. Annotation : — Refd. Republioa de 
Guatemala v . Nunez, [1927] 1 K. B. 009. 

509. Add. Annotation : — Refd. Performing Right 
Soc. v. London Theatre of Varieties, [1922] 
2 K. B. 433. 


la writing to the debtor which under 
sect. 37 (m) of Judicature Act is 
required to complete the transfer of the 
legal right to the debt need not be in 
any special form, it being sufficient if 
the effect upon the debtor is to oonvey 
to him with sufficient certainty the 
fact that the right to demand payment 
has been transferred to a oertaln third 
person as assignee. — General Motors 

ACCEPTANCE CJORPN. ft WILLIAMSON 
v. Johnson. [1930] 2 W. W. H. 167 ; 
4D. L.R. 291 ; 24 Alta. L. R. 475.— 
CAN. 

PART V. SECT. 9, SUB-SECT. l.~ 

A. (a) i. 

e. Add " Reted. 47 S. C. R. 313 ; 10 
D. L. R. 282 ; 23 W. L. R. 445/' 

p L .1 — The assignee of an 

equitable interest in personal estate 
without notice of an existing earlier 
assignment will gain priority simply 
by the act of giving notice to the person 
who has the legal dominion over the 
fund before notice is given by an 
4nt of 


a ss i gn ee ea rl ier in poi 
Gordon «. Gordon, 11924 ] 2 D. L. R. 
74 ; 1 W. W. R. 903 ; 18 Saak. L. R. 
187.— CAN. 

PART V. SECT. 9, SUB-SECT. 1.— 

A. <b). 

*. Assignment of money payable 
under oommieeion oertificectes — Certifi 
oaU$ not aesigmdde — Order for payment 


given to first assignee — Certificates 
handed to second assignee.] — J. I. Case 
Threshing Machine Co. v. General 
Motors Acceptance Corpn., [1924] 
4 D. L. R. 1297 ; 8 W. W. R. 694.— 
CAN. 

PART V. SECT. 10. 

si. Registered judgment — Notice given 
against creditor — Of assignment .] — If a 
vendor of land, in order to secure an 
indebtedness, assigns all the moneys 
due or to become aue under the agree- 
ment of sale, such assignment not being 
registered, but due notice thereof being 
given to the purchaser, the assignee will 
be entitled to the moneys as against one 
who subsequently •obtains ft registers 
Judgments against the vendor. — 
Canadian Bank ot Commerce v. 
Royal Bank op Canada. [1921] 2 
W. W. R. 462 ; 60 D. L. R. 275 ; 29 
B. C. R. 407.— CAN. 

PART VL SECT. 2, SUB-SECT. 1. 

•m. Assignment as security — Pay 
meet of debt^— Direction by assignee for 
payment o moneys to assignor — Right 
of assignor to sue in own turns. I — 
Elliott v. Lb Paox (Man.). [1929] 3 
D. Xu R* 91 2.— CAM. 

PART VL SECT. 2, SUB-SECT. 2. 

476 iL — Money due under 

agreement for eats— Power to cancel 
agreement. 1 — Where a vendor of land 

09 


under agreement for sale assigns the 
moneys due under the agreement for 
sale ft notice of the assignment, 
equitable or legal, is given to debtor, 
it is not open to the vendor ft 
debtor to cancel the agreement with- 
out the concurrence of the assignee. — 
Union Bank op Canada v. Dutczak, 
[1924] 3 D. L. R. 457 i 2 W. W. R. 
864.— CAN. 

PART VI. SECT. 8, SUB-SECT. 1.— A. 

1 1. Of contract for sale of land .] — 

Interstate Investment Co.. Ltd. v. 
Mobbs (1928), 28 8. R. N. 8. W. 572; 
45 N. S. W. W. N. 176.— AUS. 

u. Add M revsd. in part , 4 A. R. 
267.'* 

• I. — Of lien.] — Pit!., assignee of 
three several claims of workmen who 
had liens under Woodmen's Lien Act, 
commenced an action in his own name 
without serving any notice of the 
assignment upon debtor : — Held : pltf. 
ooufd bring an action in his own name 
without giving the notice referred to 
In Jud. Act, s. 19 (6).— Barnes v. 
Black. [1925] 3 D. L. R. 65 ; 58 
N. S. it. 69.— CAN. 

PART VI. SECT. 3, SUB-SECT. 1.— 
B. (a). 

m I. Effect of Land Titles 

Act. s. 10 1 . 1 — Armstrong v. Marshall 
(1915), 8 WTW. R. 300; 19 D. L. R 
183; 8 Alta. L. R. 449.— CAN. 
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519. Add. Annotation: — Retd. Allen v. Royal 

Bank of Canada (1925), 41 T. L. R. 625. 544. Add. Annotation : — Held. Garland v. Archer- 

542. Add. Annotation : — Refd. Parker v. Jackson, Shee (1930), 142 L. T. 443. 

[1936] 2 All E. R. 281. 


Part VII. — Assignment subject to Equities 


592. Add. Annotation : — As to (2) Refd. Lawrence 
v. Hayes, [1927] 2 K. B. 111. 

601. Add. Annotations: — Coned. Re Pinto Leite, 
Ex p. Des Olivaes, [1929] 1 Ch. 221. Refd. 
Re City Life Assoe. (1925), 42 T. L. R. 45. 

601a. Assignment of debt payable In futuro.] — 

— In 1918, 0., a creditor of a firm, agreed to 
leave the sum constituting her debt on deposit 
with the firm for fifteen years from Jan. 1, 
1917, upon the terms (inter alia) that interest 
6c commission thereon should be paid to V. 
for his own use, & that in certain events, 
which subsequently happened, V. should 
receive a share of the firm’s profits, which he 
in fact received during the years 1918-1921. 
In 1920, by O.’s direction, the debtor firm 
. transferred O.’s debt by a book entry into 
the name of F., V. continuing to receive 
interest 6c commission as before, 6c on Feb. 24, 
' 1926, F. made an equitable assignment of the 
debt to V. Notice of th* assignment was 
given to the debtor firm on Mar. 2, 1926, 
whereupon the firm transferred the debt by 
a book entry into the name of V. At the 
date of the said equitable assignment by F., 
F. was under a liability to the debtor firm in 
respect of certain accommodation bills for 
which, as between F. & the firm, F. was liable, 
but such liability did not accrue due as a 
debt until after notice of assignment had 
been given, namely, when the debtor firm 
expended £16,000 in taking up the accept- 
ances. On Mar. 15, 1926, the debtor firm 
presented their petition for a receiving order 
6c were subsequently adjudicated bkpt. 
In a claim by V. to prove in the firm’s 
bkpcy. : — Held : the assignment by F. to V. 


was subject to all rights of set-off which had 
accrued due on the part of the firm against 
F. at the date of the notice of assignment but 
was not subject to any right of set-off in 
respect of the £15,000 which had not accrued 
due at that date ; nor did the fact that the 
debt assigned was a debt payable in futuro , 
for which the assignor was not at the date 
of the notice of assignment in a position to sue, 
affect the general rule governing the assign- 
ment of a chose in action. — Re Pinto Leite 
& Nephews, Exp. Des Olivaes, [1929] 1 Ch. 
221; 98 L. J. Ch. 211 ; 140 L. T. 587 ; [1928] 
B. & C. R. 188. 

604. Add. Annotation : — Refd. Lawrence v. Hayes, 

* [1927] 2 K. B. 111. 

605. Add. Annotations : — As to (2) Distd. Re Pinto 
Leite, Ex p. Des Olivaes, [1929] 1 Ch. 221. 
Refd. Lawrence v. Hayes, [1927] 2 K. B. Ill ; 
Earle v . Hemsworth R. D. C. (1928), 44 
T. L. R. 605. 

607a. For breach of warranty by assignor — Against 
claim for Instalments due under assigned 
agreement — Judgment obtained for damages 
for breach of warranty.] — The owner of a 
business sold it to deft, on terms of payment 
by instalments, & then assigned the benefit 
or the agreement to pltf. Before notice of 
assignment was given to deft., the latter 
obtained judgment against the assignor for 
damages for breach ol warranty on the 
above sale. In an action by pltf., os assignee, 
against deft, for payment of instalments due 
under the assigned agreement, deft, claimed 
to set off the amount of the judgment. Pltf. 
contended that deft.*s right to damages in 


PART VI. SECT. 8. BUB-SECT. 1.— 
B. <b). 

5121a. 

Pltf. brought action on July 2, 1929, 
for balance of account for goodB Bold & 
delivered. On Oct. 2fi, following, pltf. 
assigned the debt to three persons who 
on the following day assigned the debt 
to M., 6c on Jan. 1, 1930, M. re -assigned 
to pltf. i' — Held : the several assign- 
ments were merely equitable, 6c pltf. 
was the proper person in whose name 
the action should be brought. — Mouat 
Bros. & Oo. v. Warnier, [19311 1 
D. L. R. 569 ; 43 B. O. R. 238. — CAN 


PART VI. SEOT. 5, SUB-SECT. 2. 

550 DU. - — ) — Shepherd v. 

Livingston, [1924] 1 D. L. R. 723; 1 
W. W. R. 4$5. — CAN. 

650 iv. — -.1 — McPherson r. 

Lees (Andrew), Ltd., [1926] N. Z. 
L. R. 523.— N.Z. 

sw. Payment to assignee — Money 
due under agreement for sale — Covenant 
by assignor to convey on payment .) — 
where a vendor has covenanted in writ- 
ing with an assignee to oonvey the land 
to the purchaser on payment of the full 
amount of the purchase-money, the 
purchaser is protected as to title 6c 
may safely make his payments to the 
assignee; 6c the assignee can sne on 


the purchaser’s covenant to pay con- 
tained in the agreement. — U nion Bank 
op Oanada v. Dutozak, [1924] 3 
D. L. R. 457 ; 2 W. W. R. 864.— CAN. 

PART VII. SECT. 1. 

565 ill. — — .}— Even assuming a 
proper assignment, notes lodged with 
a hank as a general Sc continuing 
seourity for the due payment of all 
advances made, or to he made, must 
be taken by the assignee subject to 
any equities existing between the 
original parties. — Merchants Bank 
of Canada v. Greenlees, [1923] 2 
W. W. R. 931.— CAN. 

585 iv. Effect of express con- 

tract.) — Notwithstanding Ohoses in 
Action Aot, R. 8. 8., 1920 (c. 202), 8. 5, 
debtor can oontraot with his creditor, 
for good consideration, that he will not 
avaD himself of his right to set np 
against the creditor’s assignee any 
equity existing between the creditor & 
himself. If Che oontraot which in- 
cludes the clause not to net up the 
equities against an assignee was 
induced by fraud, Buob clause falls 
with the oontraot, except where debtor 
Is estopped, as against the assignee 
from setting np the frau<L — Hamilton 
v . Railton, [1925] 3 D. L. R. 1090 ; 
[192613 W. W. R. 136 ; revsg., [1925) 
2 W. W. R. 195.— CAN. 
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566 viii. Assignment of 

security by bank .J — Where a creditor, 
a hank, held securities for its debt 
which were subject to orders from the 
debtor to pay oertain other creditors 
out of. the surplus of the proceeds 
thereof over & above the amount dne 
the bank : — Held : a third party by 
purchasing the securities from the bank 
with full knowledge of said orders placed 
himscil in the position of the hank Sc 
assumed whatever liability the orders 
imposed upon the bank.-^STEPHENS 
(G. F.) & Go., Ltd. v. Perdue, 
werner v. Perdue 6c Eaton, [1931] 
3 W. W. R. 90 ; 4 D. L. R. 46.— CAN. 

q 1. Notice of covenant by 

assignor — Whether assignee bound,}— 
McBride v. Ontario Jockey Club* 
Ltd., [1926] 1 D. L. R. 414; 58 
O. L. R. 97.— CAN. 

PART VII. SECT. 2, SUB-SECT. 1. 

tL .1 — Royal Bank op Canada 

v. Gustafson, [1924] 1 W. W. R. 644; 
33 B. C. R. 379.— CAN. 

PART VII. SECT. 2, SUB-SECT. 4. 
604 li. Add “ revsd. in part, 25 
A. R. 179.” 

604 iv. .1 — Royal Bank 

op Canada e. Gustafson, 11924} 1 
W. W. R. 644 ; 83 B. C. R. 879.-HQAN. 
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respect of the breach of warranty had merged 
in the judgment, & that the latter could not 
be set off against his claim : — Held : the set- 


off was valid. — Lawrence v . Hayes, [1927] 
2 K. B. Ill ; 96 L. J. K. B. 668 ; 137 L. T. 
149 j 91 J. P. 141 ; 43 T. L. R. 379, D. 0. 


Part VIII. — Voluntary Assignments. 


618. Add. Annotation : — Const!* Macedo v. Stroud, 
[1922] 2 A. 0. 330. 

617. Add. Annotations : — Consd. Be Bowden, Hul- 
bert v. Bowden, [1936] Ch. 71. Refd. Re 
Brooks' Settlement Trusts, Lloyds Bank, 
Ltd. v. Tillard, [1939] 3 All E. R. 920. 

619. Add. Annotations: — Refd. Re Bowden, Hulbert 
v. Bowden, [1930] Oh. 71 ; Re Brooks' Settle- 
ment Trusts, Lloyds Bank, Ltd. v. Tillard, 
[1939] 3 All E. R. 920. 

624a. .] — Sloane v. Cadogan (1808), 

cited in 12 Sim. at p. 291. 

Annotations : — Consd. Edwards v. Jones (1836), 1 My. & Cr. 

226 ; Beatson v. Beatson (1841), 12 Sim. 281. Distd. 


Meek v. Kettlewell (1848), 1 Ph. 842. Apld. Kekewich v. 
Manning' (1851), 1 Be G. M. & G. 170 ; DonaldBon v. 
Donaldson (1854), Kay, 711. Refd. Fenner t>. Taylor 
(1831), 2 Russ. & M. 190 ; M'Fadden t>. Jonkyns U842), 

1 Hare, 458 ; Price v. Price (1851), 21 L. J. Ch. 53 ; Bridge 
v. Bridge (1852), 10 Bear. 315 ; Voyle v. Hughes (1854), 

2 Bm. & G. 18 : Gilbert v. Overton (1804), 4 New Rep. 
420 ; Glegg v. Rees (1871), 7 Oh. App. 71. 


634. For “ Held : (1) as it was the intention of 
the settlor," etc., read “ Held : (1) as it was 
not the intention of the settlor," etc. 

Add. Annotations: — As to (1) Refd. Royal 
Exchange Assce. v. Hope, [1928] Ch. 179. 
As to (3) Consd. Macedo v. Stroud, [1922] 2 
A. C. 330. Generally , Refd. Timpson’s 
Executors v. Yerbury, [1936] 1 All E. R. 186. 


PART IX. 

p 1. Under Assignment of Book 

Debts Act , 1923 (c. 29). 1 — Re Raport, 
Denison v. Union Bank of Canada, 
fl925] 3 D. L. R. 1058 ; 67 O. L. R. 
374 ; 5 C. B. R. 811.— CAN. 

p ii. •> — K., on June 8, 

made a chattel zntge. to pltfs. on hie 
stock-in-trade, & by the same instru- 
ment purported to assign to pltfs., 
as additional security, all present & 
future book debts arising out of or 
oonneoted with K.’b business. The 
affidavit of bona tides described the 
instrument as a bill of sale by way of 
mtge.. & asserted that it was not taken 
for the purpose of protecting the 
“ goods & chattels ” mentioned therein 
against the creditors of the mtgors.. 
etc : — Held: the instrument did not 


comply with above statute & was 
Invalid as an assignment. — Westlake 
v. Martin, [1930] 4 D. L. R. 806 ; 66 
O. L. R. 89 ; 11 C. B. R. 469: varg. t 
11 C. B. R. 87. —CAN. 

p ill. Under Assignment of Book 

Debts Act, R. S. 0., 1927.)— The Assign- 
ment of Book Debts Act, R. S. O., 
1927, confers no greater right upon an 
assignee of a chose in action than he 
had before. All it does Is to make a 
general assignment of book debts void, 
as against creditors & subsequent pur- 
chasers or ratgees. in good faith & for 
value, uuIcbs registered. By registra- 
tion pltf. co had preserved whatever 
rights it acquired by virtue of the 
assignment & no more. — Snyder s, 
Ltd. v. Furniture Finance Oorpn., 
Ltd., [1931] 1 D. L. R. 398 ; 06 

O. L. R. 79.— CAN. 


op. Book account — Under Assign- 
ment of Book Accounts Act , R. 8. B. C., 
1924 (c. 16). J— Vernon Hardware 
Co. v. Reid & Reinhard (B. C.), 
[1927] 2 W. W. R. 117.— CAN. 

■t. .]— Registration under 

Assignment of Book Aooounts Act, 
R. S. B. C., 1924, of an assignment of 
book accounts does not oonfer any 
greater rights upon the assignee than 
he had by virtue of the assignment; 
the effect of the registration is merely 
to preserve those rights. The fact 
that the assignment is also registered 
under Cos. Act, 1929, does not *' con- 
firm ” it, i.e., make it good without 
being subject to existing superior 
equities.— Burrard Drydook Co., 
Ltd. v. Bank of Toronto & Vulcan 
Engineering Works, Ltd.. 11933) 1 
W. W. R. 222 46 B. 6. R. 447.— CAN 


CHURCHYARD. 

See Burials ; Ecclesiastical Law. 


CINEMATOGRAPH. 

See Theatres. 


CITIZENS. 

See Aliens ; Constitutional Law ; Local Government. 
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CITY. 


See Local Gotxbhment j Metbofolis. 


CIVIL LAW. 


See Ecclesiastical Law. 


CIVIL RIGHTS. 

See Aliens ; Constitutional Law ; Royal Fokces ; and titles passim* 


Arraigns, of - 

Articled - 
Assize, of - 
Barristers 9 - - 

Ecclesiastical 
Justices, to - 

Local Authorities, to 
Parish - - 

Peace, of the - 

Town - 


CLERKS. 

- See Criminal Law. 

- „ Solicitors. 

„ Criminal Law. 

„ Barristers. 

- „ Ecclesiastical Law. 
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VoL 7HL — date. Cases 11—21*. 


CLUBS AND OTHER VOLUNTARY ASSOCIATIONS. 


Part II. — Jurisdiction of the Courts. 


11. Add. Annotation : — Consd. Oookson v. Hare- 
wood (1931), 101 L. J. K. B. 394, n. 

18a. Application of funds cy-pris.} — Be Homes fob 
Inebriates Association, The Association 
v. A.-G. (1935), 79 Sol. Jo. 903. 


13b. Application of funds — Civil Service Associa- 
tion — Application intra vires.] — Kelly v. 
Wyld (1037), 81 Sol. Jo. 170. 


Part Ml. — Constitution and 

17. Add, Annotation : — Consd. Morgan v. Driscoll 
(1922), 38 T. L. B. 251. 

18. Add, Annotations : — As to ( 1) Consd. Lamber- 
ton v. Thorpe (1929), 141 L. T. 638. Refd. 
Maclean v. The Workers* Union, [1929] 1 Oh. 

602 ; Chapman v, Ellesmere (1932), 48 
T. L. R. 809. 

20. Add. Annotations : — As to (1) Consd. Morgan 
v. Driscoll (1922), 38 T. L. R. 251. Generally , 
Refd. Dovle v. White City Stadium, Ltd., 
[1936] 1 K. B. 110. 

20a. To alter qualification for membership.]-— 

Gbimwood V. Aldenham (1928), 72 Sol. Jo. 

569. 

21a. Binding without express notice — Agree- 

ment to be bound by “ any further rules & 
alterations to existing rules.”] — Pltf. who 
was under twenty-one years of age, applied in 
Mar. 1932, for a licence as a boxer in the 
following words : 44 1 hereby apply for a 


Internal Arrangements. 

licence as a boxer &, if the licence is granted 
me, 1 declare to adhere strictly to the rules 
of the British Boxing Board (1929) as printed 
& abide by any further rules or alterations 
to existing rules as may be passed.** A 
licence was duly granted & renewed for a 
further year on Mar. 1, 1933. A copy of the 
rules was supplied to pltf. at the time of his 
application, & reg. 20, para. 16, provided that 
the boxer’s money might be stopped only 
when he was disqualified 14 for committing a 
deliberate foul, for not trying, or retiring 
without sufficient cause, or if the referee 
gives a no contest decision.** This paragraph 
was altered on June 17, 1932, to read : 
41 Boxers in case of disqualification are only 
entitled to receive bare travelling expenses, 
pending the decision of the board . . . when 
the board . . . may deal with the money as 
it thinks fit.*’ No notice of the altered rules 
was given to pltf. On July 12, 1933, pltf. 


PART II. 

•o. Validity of rules .] — Where the 
rights or privileges of members of a 
dob are. not in any way affected, nor 
the property of the dob in any way 
injured, the ot. has no Jurisdiction to 
consider the legal validity of the roles 
of the dob, nor to grant an injunction 
against the commission of acts merely 
criminal or merely illegal. — Watt v. 
MagLaughlin, [1923] 1 1 . R. 112, — IB. 

1211 . Majority of members tiding 

illegally — Injunction .] — Brylinskx v. 
Inkol (1924). 66 O. L. R. 369.— CAN. 

12 ill. The pro- 

perty of a voluntary society cannot be 

rtlrrairtaA lt« n m.4niilfv nf if. mamhaiv 


e xamina tion held under the Barbers 
Act is, in the absence of evidence of 
unfairness, no ground for interference 
by the ct. under Barbers Act Amend- 
ment Act, 1934. — Harley v. Barbers* 
Assocn. of British Columbia (1936), 
60 B. C. R. 327.— CAN. 



of second award .] — L’AcadEmik de 
MusiqUe be Quebec v. Payment, 
Bernier & Piche, [1936] S. O. R. 323 ; 
4 D. L. R. 279.— CAN. 


PART HL SECT. 1, SUB-SECT. 1. 


e L .] — A person on beooming 

tin arm Via. n# a lanfnl ■ .arum n. Mnlnfv 


ordinary members from playing on the 
club links on Saturdays before the 
hours of 3 p.m., & then only after men 
players had commenced their rounds. 
It was further provided that women 
playing on Saturday afternoons should 
rive the right ot way to men players. 
The committee, in making this bye- 
law, relied upon one of the rules of 
the dub, which was to the following 
effeot : “The committee may make 
bye-laws for the regulation of the 
dub-house, grounds, Sc links, 6c tor 
the arrangement Sc control of games 
Sc matches.** Certain women mem- 
bers, who challenged the validity of 
this bye-law, pla yed on a^ jaturdajr 



Cases 21a— 58a. 
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agreed to box at the White City Stadium on 
the terms that he should receive £3,000 win, 
lose or draw. At the contest pltf. was dis- 
qualified for hitting below the belt. The 
promoters of the contest paid the sum of 
£3,000 to the Board of Control at their request, 
A after holding an inquiry the Board with- 
held the money from pltf. on the ground that 
he had been disqualified. Pltf. brought 
proceedings to recover the amount against 
White City Stadium, Ltd., & the Board of 
Control: — Held: (1) the contract with the 
Board of Control was too closely connected 
with a contract as to employment that it was 
binding on the infant pltf. having regard to 
the fact that the contract as a whole was for 
his benefit ; (2) notice of the altered rules was 
unnecessary in order to make them binding on 
pltf. in view of the terms of his application for 
a licence. — Doyle v. White City Stadium, 
Ltd., [1935] 1 K. B. 110 ; 104 L. J. K. B. 
140 ; 152 L. T. 32 ; 78 Sol. Jo. 001, O. A. 

Annotation : — As to ( 1) Betd. Mercantile Union Guarantee 
Oorpn., Ltd. v. Ball, [19371 3 All E. R. 1. 

21b. Notice of general meeting — Who entitled to.l — 
Pltfs. were the captain & the secretary of the 
women’s section of a golf club, of which deft. 
,co. were the proprietors. At an extra- 
ordinary general meeting of the members a 
resolution was passed deleting from the rules 
•of the club a provision for the election of a 
women’s committee to mi nage the affairs 
of the women’s section. No woman member 
of the club received notice of that meeting, 
as none of the women members held any 
shares in the co. In an action for a declara- 
■ tion that the resolution was invalid : — Held : 
under the rules women members were not 
full members & were not entitled to receive 
notices of general meetings, & the action 
failed. — Cole v. Merton Park (Wimble- 
don) Golf Club, Ltd. (1927), 43 T. L. B. 
400. 

28. Add, Annotation: — As to (1) Dlstd. R, v . 
General Medical Council, [1030] 1 K. B. 562. 

25. Add. Annotation Generally, Refd. Howard 
v, Odhams Press, Ltd., [1938] 1 K. B. 1. 

88a. .] — Wells v. Myddlkton 

(1936), 79 Sol. Jo. 270, C. A. 

85. Add. Annotations : — As to (2)Expld. Maclean 
v. The Workers* Union, [1929] 1 Ch. 002. 


Generally , Refd. Cooper v . Wilson, [1987] 2 

K. B. 309. 

38. Add. Annotations : — Consd. Amalgamated 
Soc. of Carpenters, Cabinet Makers A 
Joiners ' v. Braithwaite, General Union of 
Operative Carpenters & Joiners v. Ashley, 
[1922] 2 A. 0. 440. Folld. Wing v. Burn 
( 1928), 44 T. L. B. 258. Refd. A,-G. v. Swan, 
[1922] 1K.B 082. 

89. Add. Annotations: — As to (1) Refd. A.-G. v. 
Swan, [1922] 1 K. B. 082 ; Bombay Official 
Assignee v. Shroff (1932), 48 T. L. B. 443. 

39a. .] — Wing v. Burn (1928), 44 

T. L. B. 258. 

39b. .]— Donaldson v. Institute 

of Botano-Therapy, Ltd. (1937), 184 

L. T. Jo. 384. 

46a. .] — In an action against the 

officers of a club for an injunction restraining 
them from enforcing a resolution by which 
the council of the club has excluded pltf. 
from membership of the club, the questions 
for the ct. are, (a) whether the rules of the 
club have been observed, (6) whether the 

• council has given pltf. a fair hearing, & 

• (c) whether the council has acted in good 
faith. — Lamberton v. Thorpe (1929), 141 
L. T. 038 ; 46 T. L. B. 420. 

Annotation : — Refd. Lumiansky v. Myddlefcon (1934), 78 
Sol. Jo. 223. 

46b. Withdrawal of licence as boxing manager 

— In accordance with rules.] — Lumiansky 
v. Myddleton (1934), 78 Sol. Jo. 223. 

53a. Claim by member for proportion of — On 

winding up of dub.] — A limited co. was regis- 
tered with the object of carrying on a pro- 
prietary club, & by the articles H. was 
appointed governing director for life & the 
management of the club was vested in her. 
In 1915 H. granted a lease of premises to the 
club which was carried on there. In 1918 
a subscription of four guineas a year for 
country members & five guineas for town 
members was charged, & as from Jan. 1, 
1919, an entrance fee of five guineas was 
imposed. From 1917 to Mar. 25, 1919, a 
notice stating that the club would be carried 
on permanently was exhibited by H. On 
Mar. 11, 1919, H., without notice to the 
executive committee, issued a writ for arrears 
of rent, & on recovering summary judgment 


PART III. SECT. 2, SUB-SECT. 2.— A. 

24 1. Power to expel after inquiry 
by committee — Inadequate inquiry. ] — 
Montgomery v, Lee Steers (1926), 
29 W. A. L. R. 70.— AUB. 

26 I. Power to expet for infringing 
rutee.) — Where a club waa registered 
under Cos. Act : — Held : the com- 
mittee were not In law the directors 
of the oo. Sc had no authority to exer- 
oise the powers of directors to exclude 

S ltf. from membership of the dub.— 
Iurfhy e. Synnott, [1926] N. 1. 14. — 
IR. 

PART HI. SECT. 2, SUB-SECT. 2.— B. 

29 ir. .] — Resp., being 

oharged with haring grossly mlaoon- 
duoted himself within the meaning of 
a rule of applt. club was summoned 
before a meeting of the club oommlttee 
to show cause why he should not be 
dealt with under the rule. He was 
aware , of the details of the charges 
preferred against him before attending 
the meeting, but, haring attended aa 
requested. Sc haring failed in the 
opinion of the oommlttee to Justify his 


conduct, was suspended from member- 
ship. He took action against the club 
to hare the suspension removed, Sc 
for damages, on the ground that the 
committee's decision, haring been 
arrived at without affording him an 
opportunity of cross-examining the 
witnesses against him, was contrary 
to the principles of natural justice : — 
Held: the oommlttee was not bound 
by the formal rules of evidenoe, Sc 
the inquiry having been conducted 
in accordance with the club's rules 
Sc the decision of the oommlttee arrived 
at In good faith, in pursuance of an 
honest desire to protect the interests 
of the institution, after resp. had been 
siren every facility for presenting a 
defenoe, the suspension was not con- 
trary to the principles qf natural justice, 
notwithstanding that no opportunity 
was given to oross -examine the 
witnesses. — Perry t>. Fetldino Club, 
[1929] N. Z. L. R. 529. — N.Z. 

PART I1L SECT. 2, SUB-SECT. 2.— E. 

49 ii. A club incor- 

porated under Incorporated Societies 

104 


Act, 1908, which acting by its executive 
committee wrongfully Sc in breach of 
the olub’s rules exeludes a member 
from the use of the olub’s promisee, 
commits a breach of contract 8c the 
member is entitled to recover damages. 
The members of the oommlttee. aotsng 
within the scope of their authority, 
are not personally liable in tort for 
inducing orprocuring suoh breach of 
oontraot. — Henderson v. Kane Sc 
Pioneer Club, [1924] N* Z. L. R. 
1073.— N.Z. 


sb. Declaration of membership .] — 
Pltf., a member of a society which was 


Incorporated under Societies Act, 1924, 
Sc which owned property, was expelled 
therefrom without haring been given 
notice of the proceedings against him 
or partkmlara of the charge or names of 
the complainants : — Held : he was 
entitled to a declaration that be had 
been wrongfully expelled Sc was still a 
member in good standing of the society. 
— Kub v Polish Society fob 
Brotherly Aid or Ooleman, [19321 1 
W. W. R. 683 ; [1932] 2 D.LR. 186 ; 
26 Alta. L. R. 90.— CAN. 




VoL Vm. — dabs. Cases 68a — 111b* 


dosed the dab. The co. then passed a 
resolution for voluntary winding up & a 
liquidator was appointed. A., who was a 
member of the club, claimed to prove as 
creditor for general damages A a proportion 
of her subscription for 1019, B. v another 
member, claimed general damages, the return 
of her entrance fee A the proportion of her 
subscription for the current years — Held: 

A. & B. were entitled to prove, not only for 
the proportion of their subscriptions of which 
they had lost the benefit for the current year, 
but also in respect of damages for the loss 
of the amenities of the club, & in the case of 

B. to a return of the entrance fee ; & the 
damages should be assessed in the case of A. 


at £7, which included the proportion of her 
subscription for 1919, A in the case of B. at 
£14, which also inoluded the entrance fee A 
proportion of her subscription. — Re Ourzon 
Syndicate, I/td. (1920), 149 L. T. Jo. 
232. 

54. For “ Entrance tee payable by Instalments ” 
read “ Entrance lee — Payable by instal- 
ments.” 

54a. Claim by member lor return of — On 

winding up of olub.] — Re Oubzon Syndicate, 
Ltd., No. 53a, ante. 

61. Add. Annotation : — Apld. Wimbledon A 
Putney Commons Conservators v. Tuely 
(1930^ 47 T. L. R. 17. 


Part IV.— Liability of 

91* Add. Annotation: — Consd. De Parrell v. 
Walker (1932), 49 T. L. R. 37. 

91a. Liability for loss or damage to member’s 

goods — Effect of negligence — Construction of 
rule.T — One of the rules of a proprietary club 
provided that the proprietors would not be 
responsible for the loss of or damage to any 


Clubs and Members. 

article brought by members or guests into 
the club but would take all reasonable care 
of articles for which a receipt would be given 
if the same were deposited in the office : — 
Held : the rule covered loss or damage 
caused by negligence. — Orchard v. Con- 
naught Club (1930), 40 T. L. R. 214 ; 74 
Sol. Jo. 109. 


Part VI. — Debentures. 

105. Add Citations .-—[1022] 1 Oh. 51 s 01 L. J. Oh. 03 ; 120 L. T. 225. 


Part VII. — Duty Payable by Clubs. 

106. Add. Annotation : — As to (3) Refd. A.-G. v. Swan, [1922] 1 K. B. 682. 


Part VIII. — Sale of Intoxicating Liquors in Clubs 


too. Add. Annotations .•—Apld. Wurzel v. Hough- I 
ton Main Home Delivery Service, Ltd., 
Wurzel v. Atkinson, [1937] 1 K. B. 380. 
Reid. A.-G. v. Swan, [1922] 1 K. B. 082. 

110. Add. Annotation: — Consd. Watson v. Cully, 
[1920] 2 K. B. 270. 

Hla. Whether In •• club ” — Temporary 

premises.] — The word “ club ” as used in 
Licensing Act, 1921 (c. 42), s. 4, means the 
premises of a registered club, & not the assocn.* 
of persons who are members of the club. 

Where, on the occasion of a ffite, a regis- 
tered club engaged a room adjoining the 
ground on which the f£te was to be held, A 
there supplied intoxicants to members other- 
wise t han in the permitted hours : — Held : as 


the room in question was not habitually used 
for the purposes of the club, no offence had 
been committed under the above sect. — 
Watson v. Cully, [1920] 2 K. B. 270 ; 95 
L. J. K. B. 654 ; 135 L. T. 28 j 90 J. P. 119 ; 
42 T. L. R. 529 ; 24 L. G. R. 367 ; 28 Cox, 
C. C. 194, D. C. 

Annotation : — Refd. Clarke v. Griffiths, Peacock t. Same 
(1926), 95 L. J. K. B. 905. 

111b. Additional unregistered 

premises.] — Applts. were respectively the 
steward & one of the members of a club 
which occupied, besides its registered pre- 
mises, additional premises which were at a 
considerable distance & which were not 
registered. At these additional premises the 
steward supplied to the other applt. beer, 


PART IV. SECT. 1. SUB-SECT. 1. 

70 ii. Money 1*nt a to jodoe .1— 

Where a person gives credit to an ab- 
stract entity, snob as a club or lodge, 
he can look to those who assumed to 
act for It & those who authored or 
sanctioned that being dona In the 
absence of anything Indicating the 


contrary. — F inlay e. Black, 11921) 
2 W. W. R. 907.— CAN. 


PART IV. SECT. 2. 
m. General rule .) — If liabilities are 
to be fastened upon any members of an 
unincorporated voluntary aesoon. It 
must be by r eas on of the acts of those 


105 


members themselves or their agents, A 
the agency must be made out by the 
person who relies on it. for none Is 
implied by the mere fact of aasocn. — 
Tobwb v. Isaac, [1929] f D. L. H. 719 ; 
lW.W.R 817 : 38 Man. L. R. 201 ; 
rejoin part. [1928] 1 W.W. R. 043.— 


Cmm lllb— 186. English and Empire Digest Supplement. 


which the latter paid for & there consumed. 
An information having been preferred against 
the steward for supplying the beer, for con- 
sumption off the club premises, otherwise 
than on the premises of the club, Sc against 
the other applt. for unlawfully obtaining the 
liquor, contrary to Licensing (Consolidation) 
Act, 1910 (c. 24), s. 94 : — Held : a a the 
liquor was not supplied in the registered 
premises of the club it was not supplied “ in 
a club ” within the above sect., & the con- 
viction must be quashed. — Clarke v. 
Griffiths, Peacock v. Griffiths, [19271 1 
3L B. 226 * 96 L. J. K. B. 905 ; 185 L. T. 58 ; 
90 J. P. 161 ; 42 T. L. B. 541 ; 24 L. G. R, 
466 5 28 Oox, 0. 0. 240, D. C. 

119* Add* Annotation : — Dbtd. Wurzel y. Houghton 
Main Home Delivery Service, Ltd., Wurzel 
v . Atkinson, [1987] 1 K. B. 380. 

125# Add. Annotation : — Gonsd. Ashton v. Wain- 
wright, ri936] 1 All B. B. 805. 

125a. Effect of Licensing (Consolidation) Act, 
1910 ^(c. 24), s. 96.] — Above section does not 
impliedly exclude registered clubs from the 
operation of sect. 82 of above Act, but it 
'grants to the magistrate A the police special 
Sc additional powers in the case of registered 
clubs.— Hammond v. Hanlon, [1935] 1 K. B. 
474 ; 104 L. J. K. B. 239 ; 153 L. T. 13 ; 99 
J- P. 134 ; 51 T. L. B. 195 ; 33 L. G. B. 12 ; 
80 Oox, C. C. 216, D. C. 


127a. Permitted hours on Sunday — Fixed number 
between specified hours — Discretion of club to 
alter limiting hours. ] — licensing Act, 1921 
(c. 42), s. 2 (1), provides that “The hours 
during which intoxicating liquor may be sold 
or supplied on Sundays « . . in any . • . (dub 
. . • snail be as follows, that is to say, five 
hours, of which not more than two shall be 
between 12 noon & 3 in the afternoon, & 
not more than three between 6 A 10 in the 
evening. . • ; & s. 2 (2) provides that 

“ Subject to the foregoing provisions, the 
permitted hours on Sundays shall be such as 
may be fixed ... in the case of a club in 
accordance with the rules of the dub. • • •” 
In a golf club the permitted hours on Sundays 
were fixed by a rule of the club at five hours, 
namely, from 12 noon to 1.30 p.m., 2 p.m. to 
2.30 p.m., A 4.30 p.m. to 7.80 p.m. ; A 
pursuant to that rule a supply of intoxi- 
cating liquor was given to members of the 
dub on a Sunday at 5 pan . : — Held : on the 
true construction of above sect, the per- 
mitted hours on Sundays for a club were a 
period of not more than two hours, the 
* whole of which should be between 12 A 
. 8 p.m., A a period of not more than three 

hours, the whole of which should be between 
6 & 10 p.m., Sc consequently that the supply 
in question was not authorised by the sect. 
— Brown v. Joyce, [1931] 1 K. B. 643 ; 100 
L. J. K. B. 168 ; 144 L. T. 552 ; 95 J. P. 
41 ; 47 T. L. B. 200 ; 76 Sol. Jo. 80 ; 29 
L. G. B. 126 ; 29 Oox, 0. 0. 273. 


Part IX. — Betting and 


134a. Totallsator dub.] — It is not an offence 

against Betting Act, 1853 (c. 119), s. 1, to 
carry on a totalisator club on a credit basis. 
— Streatham Cinema, Ltd. v. John 
McLauchlan, Ltd., [1933] 2 K. B. 381 ; 
102 L. J. K. B. 536 ; 149 L. T. 447 ; 97 J. P. 
273 ; 49 T. L. B. 471 ; 31 L. G. R. 219. 

134b. Servant of bookmaker having special 

user of dub.] — Deft. M. was the manager of a 
dub the members of which came there in the 
afternoon during the hours when bets are 
usually made. A servant of a bookmaker 
had an office directly above the premises 
occupied by the club, Sc the members of the 
club placed their bets with him by telephone. 
It was not proved that there was any ready- 
money betting, but it was proved that the 
servant of the bookmaker came down to the 
club premises after the result of each race 
had been declared, whereupon the members 
either received their winnings or paid their 
losses. The judge directed the jury that it 
was not sufficient that the bookmaker’s 
servant should use the dub premises as an 
ordinary member of the dub, but that it was 
necessary that he should have had some 
special user of the dub for the purpose of the 
betting transactions. He added: “ . . .sup- 


136. 


Gaming in Clubs. 

posing the bookmaker was present Sc that 
what was said on the telephone was said to 
him in person, then, clearly, the premises 
would be used for the purpose of making 
bets.” The jury convicted deft. M., with two 
other defts., of conspiring together to keep 
a betting house, contrary to Betting Act, 
1853, s. 3 : — Held : the mere use of the tele- 
phone, in the circumstances of this case, was 
not a sufficient user to establish the offence 
of using the premises for betting purposes. 
It was wrong to shift the local situation of the 
bookmaker from the place in which he wag 
when using the telephone to the club premises. 
In this respect, the jury were not properly 
directed, Sc the convictions must be set aside. 
— Milne v. Comr. of Police for City of 
London, Leonard v . Comr. of Police for 
City of London, Bodndford v. Comb, of 
Police for City of London, [1939] 3 All 
E. R. 399 ; 108 L. J. K. B. 626 ; 161 L. T. 65 ; 
103 J. P. 299 ; 55 T. L. R. 898 ; 83 Sol. Jo. 
746 ; 37 L. G. R. 453 ; 27 Or. App. Rep. 90, 
H. L. ; rev eg. S. C. eub nom. B. v Melne, B. 
t>. Leonard, R. v. Boundfohd, [1939] 1 All 
E. R. 629, C. C. A. 

Add* Annotations : — Ap Id* B. v. O. K. Social 
Sc Whist Club (1929), 45 T. L. R. 670; 


PART VIII. SECT. 8. 
st. Right of member* to More beer at 
eluh.l — Members of a otab on pur- 
chasing beer from a Govt, vendor may 
store It at the olub,& the club la entitled 
to charge a fee for storage A service. 

v Hook B. C. R. 

67.— CAN* 

eg. M Distributing ** beer by servant cf 


to.) — R. e. Rook 
(1931), 33 B. C. R. 67.— CAN. 

sh. Supply during prohibited hour * — 
No payment mode .}— Three members of 
a orab were found drinking liquor at the 
bar of the dub premises one Sunday 
morning. The secretary informed en 

officer of * - - 

the 


paid for the liquor, but that he had 
given it to them, thinking he was 
entitled to do so : — Retd : the secretary 
had been rightly oonvfoted on a charge 
of supplying liquor on licensed premises 
during prohibited hours.— Re dovkl, 
Ex p. TUBKBUIA (No. 3) (1931). 31 
aiLN.aW.46; 4SN.RW.W.N. 
14.— AO*. 


who had come upon 
b the mezhbere had not 
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VoL vn L — Chibs. Cases 186— 148a 


Daniels v . Pinks, [1931] 1 K. B. 374. Oonsd. 
Davis v . Parker, [1931] 2 K. B. 210. Reid. 
Richardson v. Moncrieffe (1920), 43 T, L. R. 
32 ; R. v. Berg, Britt, Oarrd & Lummies 
(1927), 20 Or. App. Rep. 38. 


186a. Whether members’ club is.] — The 

committee of management of a members' dub 
installed in the club certain machines for 
the use of members only & for the purpose 
of giving additional pleasure to the members. 
The machines were operated by means of 
pennies inserted in a slot. The player, 
having first inserted a penny, depressed a 
handle, causing three cylinders to revolve 
on which were depicted bells, bars Sc fruits. 
On the cylinders ceasing to revolve the player 
either lost his penny or received winnings 
up to twenty pennies, according to the 
combination of fruits &/or bells Sc/or bars 
opposite a pointer. The machine auto- 
matically filled a jack pot from its winnings, 
Sc the pennies in the jack pot were returned 
to the player who obtained the combixiation 
of three bars. The machines were similar 
in type to other machines for the user of 
which persons had been convicted under the 
Gaming Houses Act, 1854 (c. 38), where the 
persons had used the machines in shops or 
places of public entertainment or in pro- 
prietary clubs. Four members of the com- 
mittee of management of the club in question 
were charged under Gaming Houses Act, 
1864 (c. 38), s. 4, for being persons having the 
care Sc management of certain premises, to 
wit, the club, which were then being used 
for the purpose of unlawful gaming being 
carried on therein. The contention of the 


members of the committee of management 
was that the position of a members* olub 
was analogous to that of a private house, 
Sc that gaming upon the machines in a 
members* club was therefore not unlawful 
gaming i—Held : in order that a house 
should be a common gaining house within 
Gaming Act, 1845 (c. 109), s. 2, it was not 
necessary that some person should be keeping 
the house for his gain, lucre or living ; it 
was sufficient that It was a house kept or 
used for playing at any game where the 
chances of the game being played therein 
are not alike favourable to all the players; 
the chances of the game played on the 
machines in this club were not alike favourable 
to all the players, Sc the fact that the club was 
a members’ club did not prevent the club 
premises being kept or used for the purpose of 
unlawful gaming being carried on therein. Sc 
therefore the members of the committee of 
management of the club could be convicted 
of the offence charged under s. 4 of the Gaming 
Houses Act, 1854 (c. 38), s. 4. — Daniels v. 
Pinks, [1931] 1 K. B. 374 ; 100 L. J. K. B. 
837 ; 144 L. T. 372 ; 96 J. P. 23 ; 47 T. L. R. 
100 ; 75 Sol. Jo. 59 ; 29 L. G. R. 120. 

140. Add. Annotation : — Reid. Ellesmere v. Wal- 
lace, [1929] 2 Oh. 1. 

140a. .] — There is a sufficient 

element of chance in the game popularly called 
a “whist drive” to make a club where it is 
played for money a “ common gaming house.” 
— R. v. O. K. Social & Whist Club, Ltd. 
(1929), 45 T. L. R. 570; 73 Sol. Jo. 461; 
21 Or. App. Rep. 119, 0. O. A. 

Annotations : — Consd. R. v. Salisbury, [1939] 1 A11 E. R. 

250, C. O. A. Reid. R. v. Brennand (1930), 47 T. L. R. 22. 


Part X. — Dissolution of Clubs. 

148a. Claims by members of proprietary club — For i entrance fee.] — Re Otjrzon Syndicate, Ltd., 

damages lor loss of olub amenities — St lor No. 58a, ante. 

proportion ol subscriptions — Sc return ol I 


-Applt. wa a 
which had 


PART IX. SECT. 2. 

137 1. Common gaming house — Who 
are liable as persons assisting in con- 
ducting business — Employees.) — R. v. 
Dorgan, r. v. Kessler. R. v. Coates 
(Saak.) (1927), 47 Can. Crim. Caa. 344. 
—CAN. 

137 u. Steward.) — R. v. 

Sullivan (1930), 63 Can. C. C. 243; 
42 B. C. R. 436. — CAN. 

187 liL .] — A] 

steward of a bond fide olub wl 
a membership of 1,700 & provided all 
the regular facilities of a social olub, 
including meals, billiard rooms, reading 
rooms, various card games, etc.: it 
also leased & operated a football field. 
Members contributed ten cents apiece 
to the funds of the olub for each half 
hour's play at the poker table. Irre- 
spective of whether they were winning 
or losing. This money was not taken 
from the stakes or the pot, but was 
collected by the applt.. as steward, 
from the players St paid over to the 
olub. Only members were allowed in 
the premises, a bye-law expressly for- 
bidding the introduction of visitors to 
*uy part of the dnb property. Applt. 
was convicted, under sect. 226 of the 
Criminal Code, of unlawfully keeping 


a common gaming house : St the con- 
viction was affirmed by the appellate 
ot. : — Held : the club was not " a 
house . . . kept for gain ” within 
sect. 226 of the Criminal Code St applt. 
bad been wrongly convicted. — It. v. 
Bampton, [19321 S. O. R. 626 : 4 

D. L. R. 209 ; 58 O. C. O. 289.— CAN. 

137 iv. Secretary.) — Slot 

machines maintained on the premises 
of a bond fide olnb wore under the 
control ot the club's secretary. He 
kept the keys of the machines, de- 
posited money of the olub in them Sc 
collected the 44 proceeds ” of their 
operation for the benefit of the club. 
The playing of the machines was a 
game of at least 44 mixed chance St 
skill,” if not of pure chance. The 
secretary was convicted of keeping 
a co mm on gaming house : — Held : 
the conviction should be sustained. — 
R. t>/TBOMAS, [19341 1 W.W.R. 493; 
61 C. a O. 801 ; 48 B. C. R. 76.— CAN. 

137 v. Lawfully incorporated 

dub .) — The facts that a club has been 
lawfully lnooroorated St its constitution 
St frame-work still formally exist 4C 
some of its legitimate activities Sc 
amenities are participated in or made 
use of bond fids by some of its members 
to a substantial degree does not prevent 


its promises being a common gaming 
house within sect. 226 (a) of Criminal 
Code, R.8.C., 1927. If the real object 
of its actual proprietors in carrying it 
on is the acquiring of gain for them- 
selves from gambling engaged in 
therein. — 11. v. Williamson, [19371 2 
W. W. R. 545: 3 D. h. R. 563; 61 
B. O. R. 466 ; 68 Can. 0. C. 380.— CAN. 

PART X. 

sp. Dissolution by Order in Council — 
VaUdUy.}— Sect. 157 of Cos. Act, 1929, 
provides : 44 On sufficient cause being 
shown . . . the Lieutenant-Governor 
in Council may revoke & cancel the 
incorporation of a co. St declare the co. 
to be dissolved.” An order in council 
purported to revoke St cancel tho 
incorporation of a club to which said 
Act applied because of a report of the 
chief of police that Its promises wero 
being conducted as a gaming house : — 
Hel(f: the order in council was void 
because neither petitioners nor anyone 
on their behalf was given tho oppor- 
tunity of being beard in answer to said 
complaint bofore the order was made — 
Re Cooks St Waiters Club, [19381 8 
W. W. R, 305 ; 4 D. L. R. 790 ; 8 
ff. L. J. (Can.) 195.— CAN. 
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COMMERCE. 

See Agency ; Bankers ; Bills of Exchange ; Carriers ; Contract ; Insurance ; Sals 
of Goods ; Shipping ; Stock Exchange ; Trade and Trade Unions. 


COMMON LANDS. 

See Commons. 


COMMONWEALTH OF AUSTRALIA. 

See Dependencies and Dominions. 


COMMORIENTES. 

See Evidence ; Executors. 


COMMUNION, 

See Ecclesiastical Law. 


COMMUTATION. 


Death Duties, of - - 

Railway fares, of - - 

Sentence, of - - - 

Tithes, of - - - 

Workmen’s Compensation, of 


See Estate and other Death Duties. 
„ Carriers. 

„ Criminal Law. 

„ Ecclesiastical Law. 

„ Master and Servant. 
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Vol. IX. 


COMPANIES. 



i 


Cases 6—45. 


English and Empire Digest Supplement. 


Part I. — Nature, Characteristics, Definitions and 

Classification. 


6. Add. Annotations : — As to (l)Refd. Deuchar 
v. Gas light & Coke Co., [1924] 2 Oh. 
426; British Trawlers’ Federation, Ltd. v. 
London & North Eastern By. Co., [1933] 2 
K. B. 14. As to (2) Retd. A.-G. v. Leeds 
Corpn., [1929] 2 Ch. 291 ; A.-G. v. Race- 
course Betting Control Board, [1935] Oh. 34. 

11. Add. Annotations: — Consd. British Thomson- 
Houston Oo. v. Sterling Accessories, Same v. 
Orowther & Osborn, [1924] 2 Oh. 33. Retd. 
Parker & Cooper v. Reading, [1926] Oh. 975 ; 
Thomas v. Evans, Jones v. South-West 
Lancashire Coal-Owners’ Assocn. (1926), 42 


T. L. R. 401; Colville Estate, Ltd. v. 
I. R, Comrs., [1930] 2 K. B. 393 ; E. B. M. 
Oo. v . Dominion Bank, [1937] 3 All E. R. 
555. 

14. Add. Annotation : — Retd. E. B. M. Co. v. 
Dominion Bank, [1937] 3 All. E. R. 555. 

15. Add. Annotations : — Retd. British Thomson- 
Houston Oo. v . Starling Accessories, Same v. 
Orowther & Osborn, [1924] 2 Oh. 33; 
Prichard & Constance v. Amata (1024L 42 
R. P. 0. 63. 

25a. Distinct from component members.] — 

Ditcham v. Miller, No. 5959b, post. 


Part Jl. — Domicil, Residence cmd Nationality of Companies. 


26a.. Business conduoted abroad.] — A 

- trading corpn. was registered in England 
under Cos. Acts, but the whole administration 
of the business of the co. was conducted by 
’ directors domiciled & resident in Holland. 
The register of members was kept at the 
office in England : — Held : the domicil of 
the co. was not in Holland but in England. — 
Baelz v. Public Trustee, [1926] Oh. 863 ; 
95 L. J. Oh. 400 ; 135 L. T. 763 ; 42 T. L. R. 
696 ; 70 Sol. Jo. 818. 

26b. .] — To constitute residence by a British 

co. in a foreign State so as to render the co. 
subject to the jurisdiction of the cts. of that 
State, the co. must to some extent carry on 
business in that State at a definite & reason- 
ably permanent place. — Littauer Glove 
Corpn. v. F. W. Millington (1920), Ltd. 
(1928), 44 T. L. R. 746. 

27. Add. Annotations: — Consd. New York Life 
Insce. v . Public Trustee, [1924] 2 Oh. 101 ; 
Bo Vocalion (Foreign), Ltd. (1932), 48 


T. L. R. 525. Refd. Swedish Central Ry. v. 
Thompson, [1924] 2 K B. 255; Be Bates, 
Mountain v. Bates, [1928] Oh. 682 ; EUerman 
Lines v. Read, [1928] 2 K. B. 144. 

27a. .] — A co. was incorporated by special 

Act of the Legislature of New York, & had 
its central office & the bulk of its assets in 
New York. The co. had a branch in London 
& in most of the capitals of Europe, the 
branch in Paris being its head office for 
Europe ; — Held : a corpn. might have a dual 
residence, A there was evidence that pltfs. 
were resident both in New York & in London 
carrying on business in both places & in both 
places were subject to the jurisdiction of the 
cts. — New York Life Insurance Oo. v . 
Public Trustee, [1924] 2 Oh. 101 ; 93 
L. J. Oh. 449 ; 131 L. T. 438 ? 40 T. L. R. 
430 ; 68 Sol. Jo. 477, O. A. 


Annotations : — Consd. I. K. Comrs. v. Broome’s Executors 
(1035), 19 Tax Gas. 667. Retd. Swedish Central Ry. u. 
Thompson, [1024] 2 K. B. 256 ; Bo Russian Bank for 
Foreign Trade, [1933] Oh. 745. 


Part ill. — Companies under Companies (Consolidation) 
Act, 1908, and Similar Acts. 

38. Add. Annotations : — As to (3) Refd. Spence v. 

Crawford, [1939] 3 All E. R. 271. As to 45. Add. Annotation Oonsd. Lever Bros., Ltd. 
(6) Apld. Be ■< City Equitable Fire Insoe., v. Bell (1930), 47 T. L. R. 47. 

[1925] Ch. 407. 


PART I. SECT. 1. 

sa. Under siatxde— Existence apart 
from membSrs — Conveyance of property 
by originators to oompany. ) — Deft*. oon - 
t rooted with pltfs. to sell them all the 
fruit Sc vegetables to be grown on their 
land during a specified tune. The con- 
tract provided that if any transfer 
should be made by the grower to any 
corpn.. It should be deemed to be made 
subject to the agreement Sc the trans- 
feree should be bound by the terms 
thereof. Deft*., for the admitted purpose 
of freeing themselves from the contract, 
incorporated a Joint stock oo. for the 
purpose of holding the land, Sc trass- 
* the land to it In consideration 


of the allotment to them of the whole 
of Its oapital stock : — Bold : the oo. 
oould not be declared to be a trustee 
for the growe rs Sc bound by the oon- 
traot. — A ssociated Growers or B. O., 
Ltd. Sc Kelowna Growers Exohang* 
v. Edmunds Sc Byeant Orchards. 
Ltd., (1926] 1D.L.R. 1093 ; (1926} 

1 W. W. R. 636 ; 36 B. C. R. 413.— 
CAN. 

so* One company owning aU shares 
of another-~IHiHnet looal persons .) — 
absintboxa Rural Municipality v. 
Suburban Rapid Transit Oo., (1931J 

2 D. L. R, M2; 1W.W.B. $78; 39 
Man. L. R. 402.— CAN, 


PART I. SECT* 2. 

se. Companies limited by pu 

Assignment of undertakmg by third 
party — VaHdtty. ] — Llc yd 'a Bans e. 
Morrison Sc son. Ltd., [1927] S. O 
671.— SOOT. 

PART II. 

s i. In several places .) — 

A oo. is to be treated in matters of 
trade Sc commerce as resident not only 
where its principal place of business is, 
but wherever it has a plaoe of business. 
— Rhhma «. Border Cmas Improve- 
ment OO. (1922), 62 O. L. R. 193.— 
CAM. 
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VoL EL — Companies. Cases 75— 228c* 


75. For the paragraph “ (9) (Warrington, L-J- 
• * • 1908 Act, a. 82,” substitute s — 44 (0) (Lord 
Stoner, Lord Dunedin expressing the 
contrary opinion), an allotment of shares to 
debentures made before filing a statement in 
lien of prospectus as required by 1908 Act, 
s. 82 (1), is not wholly void.” 

For the paragraph 47 (10) (Lord Sthrndale, 
M.B., . . . was written,” substitute : — 
“ (10) Observations of Lord Stoner as to 
the practice of the Registrar of Joint Stock 
Companies, in cases where everything is in 
order, of antedating the incorporation of a 
eo. to the date of the application for registra- 
tion.” — Jubilee Cotton Mills, Ltd. 
(Official Receiver & Liquidator) v. 
Lewis, [1924] A. C. 958 ; 98 L. J. Oh. 414 j 
40 T. L. R. 621 ; 68 Sol. Jo. 663; [1925] 
B. to C. R. 16 ; aub nom. Be Jubilee Cotton 
Mills, Lid., 181 L. T. 570, H. L. 

Annotation : — As to (0) Consd. Re Burton, 1927] 2 Oh. 132. 

82. Add. Annotation :—Aa to (1) Refd. Jubilee 
Cotton Mills Official Receiver to Liquidator v. 
Lewis, [1924] A. 0. 958. 

192. Add. Annotation; — Held. R. v. Registrar of 
Joint Stock Companies, Ex p. More, [1931] 2 
K. B. 197. 

1 95. Add the following para. : — 

The Daimler Motor Car Co. brought an 
action to restrain defts. from registering a co. 
under the name of the Daimler Wagon Co., 
Ltd. or any other name so nearly resembling 
that of pltf. co. as to be calculated to lead to 
deception. Pltfs. relied on sect. 20 of Cos. 
Act, 1862, to also on their common law right : — 
Held : pltfs. had failed to establish that 
the word “ Daimler ” was so identified with 
pltfs*’ goods as to cause confusion if used in 
the name of another co. — Daimler Motor 
Car Co., Ltd. v. British Motor Traction 
Co., Ltd. (1901), 18 R. P. C. 405. 

196. Add. Annotation : — Refd. Harrods v. Harrod 
(1924), 40 T. L. R. 195. 

198. Add. Annotation ; — Refd. Radio Rentals, 
Ltd. v. Rentals, Ltd. (1934), 51 R. P. C. 407. 

210. Add. Citation : — 9 Jur. N. S. 843. 

216. Add. Annotation : — Refd. Sturtevant En- 
gineering Co. v. Sturtevant Mill Co. of U.S.A., 
Ltd., [1936] 3 All E. R. 137. 


225. Citation For 44 56 Sol. Jo. 36 ” read 44 56 
Sol. Jo. 861.” 

Add. Annotation : — Consd. Harrods v. Harrod 
(1924), 40 T. L. R. 195. 

227. Add. Annotation : — Consd. Crystalate Gramo- 
phone Record Manufacturing Co. v. British 
Orystalite Co. (1984), 61 R. P. 0. 815. 

228. Add. Citation: — On appeal, 41 B. P. 0. 07, 0. A. 

228a. 44 Harrods ” — 44 R. Harrod.”]— The ct. 
granted an interlocutory injunction to re- 
strain deft. co. from carrying on business 
under any name comprising the well-known 
name of pltf. co. on the ground that defts. 1 
use of the name was calculated to lead the 
public erroneously to believe that defts.’ 
business had some connection with pltfs.’ 
business. — Harrods, Ltd. v. Harrod (R.), 
Ltd. (1924), 40 T. L. R. 195 ; 41 R. P. 0. 
74, C. A. 

Annotation .* — Expld. Motor Manufacturers* Sc Traders* 
Soo. v. Motor Manufacturers*, etc., Insoe., [1926] Oh. 
676. 

228b. 44 Society of Motor Manufacturers & Traders ” 
— 44 Motor Manufacturers’ & Traders* Mutual 
Insuranoe Co.**] — A co., carrying on the busi- 
ness of insurance against motor risks, adopted 
as part of its name the ordinary descriptive 
words 44 Motor Manufacturers to Traders,” 
which had already been adopted as part of 
its name by a society having for its main 
objects the promotion, encouragement to 
protection of the motor trade generally. 
There was no charge of fraud to, in the 
opinion of the ct., no tangible risk of injury 
to the society’s business reputation owing 
to the similarity of the names; the names 
being sufficiently distinguishable to deft, 
co.’s business wholly different from that of 
pltf. society : — Held ; pltf. society was hot 
entitled to a monopoly of its inscriptive 
words, or to any relief against deft. co. 
— Motor Manufactured to Traders’ 
Society v. Motor Manufacturers’ to 
Traders’ Mutual Insurance Oo., [1925] 
Oh. 675 ; 94 L. J. Oh. 410 ; 133 L. T. 330 ; 
41 T. L. R. 483 ; 42 R. P. 0. 307, 0. A. 

228o. 44 British Legion ** — British Legion Club 
(Street), Ltd.] — British Legion v. British 


PART IIL SECT. 1, SUB-SECT. 5.— 

A. (a) i. 

Bt. Shares as secret profits ,] — Shares 
obtained by a promoter as secret 
profits in the sale of certain mining 
claims to the oo. must be rescinded as 
this is breach of trust. — Proprietary 
Mines v. MaoKay, [1938J 3 D. L. R. 
631 ; O. R. 608.— CAN. 

PART III. SECT. 1. SUB-SECT. 

A, (a) II. 

Cereal 

(STcS 


„ «s . General rule.) — Vitomxn 
Ltd. Manitoba Grain Oo. 
[1928] 4 DTL. R. 440.— CAN. 


PART III. SECT. 8, SUB-SECT. 3.— 
B. (a). 

1SS 1L .] — Where there is no 

wvof of jaiury or of likely inju^r to 
OltL, by deprivation of profits or of Its 
reputation suffering by reason of the 
pea of its trade name by deft., an 
injunction will not be granted to pre- 
vent deft, from etthh user notwith- 
standing proof of extension of pttt’s 
rsputSten to New Zealand to of aeft.*s 

[19s8] N. 2. L. B. 1189.— II JL 


td« Insurance company .} — The Con- 
tinental Assurance Co., a United States 
corpn., was refused registration in 
Canada under Foreign Insuranoe Cos. 
Act. on the ground that its name was 
liable to be confounded with that of 
the Continental Life Insuranoe Oo., 
a Canadian corpn. licensed under 
Canadian to British Insuranoe Cos. 
Act. On appeal from the ruling of the 
Minister of Finance : — Held : under 
sect. 9 of Foreign Insuranoe Gob. Act 
registration may be refused If the name 
or appet. oo. Is so similar to the name 
of a oo. already registered under the 
same Act, as to cause confusion ; the 
words “ or otherwise on public grounds 
objectionable ** in sect. 9 (1) of Foreign 
Insuranoe Cos. Act mean something 
ether than the question of confusion 
arising ont of a nmilarity of names. — 
Re Foreign Insurance Oos. Act, 
1932, [1994] Ex. O. FL 84.— CAN. 


PART UL SECT. 8, SUB-SECT. 8.— 
B. (b). 

sd. ** Precision Engineering Co.”— 
” Cv-Tone Precision Engineers .'*1 — 

3 


An application by 0. to T., Ltd., for 
approval of a change of name to the 
“ On -Tone Precision Engineers, Ltd.,*’ 
was opposed by the Precision Engineer- 
ing Co., Ltd. Both oos. were engaged 
In the engineering business. Appet. had 
been engaged in making what are known 
as “ precision tools,** to in what Is styled 
“ precision work. The objecting co. 
was engaged in manufacturing motor- 
plates, steel shelving, lookers, to office 
equipment. Appel. oo. bad decided 
to make “ precision work ** a prominent 
feature of its business, to adopted the 
term *' precision ** not as a fancy word, 
but as being descriptive of tbe kind of 
work in which it proposed to specialise : 
— Held : granting the approval sought, 
as the word ^ precision '* was an 
ordinary English word descriptive of 
part of the work carried on by appet. 
eo. in common with other engineering 
firms, it had not acquired a secondary 
or subsidiary meaning to denote only 
the business of the .objecting oo., to 
could not be monopolised by tne latter, 
& its use in tbe form propo sed w as 
not calculated to deceive.— Re Cuff to 
TBOMBONj Ltd.^ g* 33 l N. Z. L. R. 60; 




Cases 228c— 272a. English and Empire Digest Supplement. 


Legion Club (Street), Ltd. (1081), 47 
T. L. B. 571; 48 B. P. C. 555. 


Annotations : — Oontd. Clock, Ltd. v. Clock House Hotel, 
Ltd. (1935), 52 R. P. O. 380 : Sturterant Engineering Go. 
v. Sturterant M1U Co. of U.S.A., Ltd., [19301 3 A11E. R. 
137. Refd. British Medical Association v. Marsh (1931), 
47 T. L. R. 572. 


228d. 44 B. M. A.”— " B. M. A. Drug Stores.”]— 
British Medical Assocn. v. marsh (1031), 
47 T. L. B. 572 ; 48 B. P. 0. 565. 

Annotations : — Reid. Clock, Ltd. v. Clock House Hotel, Ltd. 

(1935), 52 R. P. O. 386 ; Sturterant Engineering Co. v. 

Sturterant Mill Co. of U.S.A., Ltd., [1936] 3 All E. R. 137. 

282a* .] — S. A. was from 1888 sole 

partner in a firm, F. A. Sc Sons, manufacturers 
of confectionery & similar goods. In 1901 
the business Sc goodwill of the firm were 
assigned to F. A. Sc Sons, Ltd. ; in 1904 they 
were assigned by that co. to S. A. & Sons, Ltd. 
by whom, in 1906 they were assigned to D. 
It om Mar. 1907 to May, 1910, S. A. was an 
undischarged bkpt. Sc was not carrying on 
business. In Jan. 1910 he took an office in 
the business premises of a co. L. who manu- 
factured confectionery Sc similar goods Sc 
sold them with labels representing that they 
were the goods of the “ original S. A.” S. A. 

. was the manager of the manufacturing depart- 
ment of the co. In Aug. 1910, he transferred 
the business carried on by him in 1910 to a 
’ co., S. A., Ltd., with a reservation that, in 
case the co. were wound up the name should 
revert to him. In 1912 the co. was 
liquidated, Sc a co., A.’s Confectionery Co., 
Ltd., was formed. There was no direct 
assignment of the goodwill of S. A., Ltd. to 
the latter co. That co. employed S. A. Sc 
sold its products mainly under the name of 
“ original S. A.” In 1904 D. formed a co. 
with the name “ Original S. A. Sc Sons, Ltd.” 
Sc S. A. brought an action against that co. 
to restrain it from the use of that name Sc 
also Ao restrain two signatories to the Memo- 
randum of Assocn. from allowing the co. to 
remain registered under that name, pltf. 
alleging that the signatories had fraudu- 
lently conspired to form the co. : — Held : 
for pltf. to succeed it was necessary for him 
to show that the words “ Original 8. A.” had 
lost their original meaning Sc acquired a 
secondary meaning, indicating goods pro- 
duced by pltf. in the course of the business 
carried on by him in 1910, or, possibly, also 
the products manufactured in succession by 
the cos. that he had controlled ; pltf. had 
failed to prove that the words had acquired 
that secondary meaning Sc the olaim against 
the signatories failed. — Allen v. Original 
Samuel Allen Sc Sons, Ltd. (1914), 32 
B. P. 0. 33. 

287. Add* Annotation : — As to (1) Consd. Motor 
Manufacturers' Sc Traders' Soc. v. Motor 
Manufacturers' Sc Traders' Mutual Insce., 
[1925] Oh. 675. 

288. Add. Annotations: — Refd. Harrods v. Harrod 



faoturers’ Sc Traders' Mutual Insce. (1925), 
94 L. J. Oh. 410. 


240a. .] — In 1902 the Orystalate Manu- 

facturing Co., Ltd., commenced manufactur- 
ing Sc selling ( inter alia) electrical accessories, 
Sc m 1928 sold their business to pltfs. At no 
time had either co. sold electric lamps. In 
1933 defts. were formed Sc commenced 
Belling electric lamps, Sc in one advertisement 
were inadvertently described as “ British 
Orystalate Co., Ltd." Pltfs. commenced an 
action to restrain defts. from carrying on 
business under their name or any name con- 
taining the word “ Crystalite " or any other 
word only colourably differing from " Orysta- 
late." Defts. alleged that the businesses 
carried on by the parties were dissimilar Sc 
that there was no likelihood of confusion : — 
Held : defts. had adopted their name in 
good faith as being descriptive of the “ crystal 
light " sold by them, but pltfs. Sc defts. were 
both concerned in the same trade, that their 
names were substantially similar, Sc the use 
by defts. of their name was calculated to 
cause confusion between the two businesses. 
An injunction was granted with costs, the 
operation of the injunction being suspended 
for two months. — Orystalate Gramophone 

* Record Manufacturing Co., Ltd. v. British 

Crystalite Co., Ltd. (1934), 51 R. P. C. 315. 

251. Add. Annotation : — Refd. Employers' Liability 
Assce. v . Sedgwick Collins (1926), 95 L. J. 
K. B. 1016. 

255. Add. Annotations : — As to (1 ) Refd. I. R. Comrs. 
v. Cornish Mutual Assce. (1924), 41 T. L. R. 
70. As to (2) Refd. South Behar Ry. v. 
I. R. Comrs., [1925] A. C. 476. 

257. Add. Annotation : — Refd. Greenberg v. Co. 
operstein, [1926] Oh. 657. 

260a. What amounts to — Not acquisition of 

shares of company to promote its amalgama- 
tion with another company.] — Dominion 
Iron Sc Steel Co., Ltd. v. Invernairn. 
[1927] W. N. 277. 

264. Add. Annotation : — Refd. Westripp v . Bal- 
dock, [1938] 2 All E.R. 779. 

265. Add. Annotation : — Consd. I. R. Comrs. v . 
Cornish Mutual Assce. (1924), 41 T. L. R. 70. 

266. Add. Annotations : — As to (1) Apld. Cornish 
Mutual Assce. v. I. R. Comrs., [1926] A. 0. 
281. Refd. Greenberg v. Cooperstein, [1926] 
Oh. 657 ; Re United General Commercial 
Insce. Corpn., [1927] 2 Ch. 51 ; Armour v. 
Liverpool Corpn., [1939] Ch. 422. As to 
(2) Refd. Thomas v . Evans, Jones v. South- 
West Lancashire Coal- Owners' Assocn. (1926), 
135 L. T. 073. 

270. Add. Annotation: — Refd. Greenberg v. Co- 
operstein, [1926] Ch. 657. 

271. Add. Annotation : — Folld. Greenberg v. Co- 
opCrstein, [1920] Ch. 657. 

272a. .] — An assocn. with four branches 

was formed to obtain subscriptions from the 
members of each branch Sc to lend to members 
out of the fund so formed money on interest. 
Each fund, with its accretions of interest, 
was divided up periodically among the 
members ratably at a period of the year 


PART IIL SECT. 4, 8UB-SE0T. 1. 

Mi jli. .]— An swoon, of more 

than 80 persona formed for starting a 
bustneaa for galnrequires registration 
in aooordanoe with Ooa. Aot, a. 4, 


whatever mar be the nee to which the 
gains of the bnaineea are to be pot, 
e.g. educational Sc other charitable 
purposes.— OHHBDI LiX v. Punnu 
Lax (1989), I. L. R. 52 All, 325.— 
OVD. 


205 lv. Meaning of “ onto.* 9 ] — 

The word " gain ” is not limited to 
pecuniary or commercial profits. It 
means acquisition, something obtained 
or aoquired. — T an Wain© v. Bo Hjon 
(1932), L L. R. 10 Man. 490.— IND. 


4 
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which differed in each branch. The assocn. 
& its branches all consisted of more than 
twenty members. The assocn. was not 
registered under any Act. Disputes having 
arisen, a resolution was passed by the mem- 
bers for the dissolution of the assocn., A an 
action was brought by three members suing 
on behalf of all members other than defts. 
against defts., who were the treasurer A 
secretary of the assocn., claiming administra- 
tion of the assets of the assocn., an account 
of the subscriptions received by defts. from 
members A of their application thereof, 
payment of the amount found due & other 
relief. The action was resisted on the ground 
that the assocn. was illegal & that no relief 
could therefore be given: — Held: (1) the 
assocn. was rendered illegal by 1908 Act, 
s. 1 (2), as being an unregistered assocn. of 
more than twenty persons carrying on a 
business having for its object the acquisition 
of gain; (2) the ct. was not debarred from 
affording relief to the members asking for 
the return of money paid into the hands of 
agents for application for an illegal purpose 
by granting an account. — Greenberg v. 
Cooperstein, [1926] Ch. 657 ; 95 L. J. Ch. 
460 ; 135 L. T. 003. 

282. Add. Citation : — 130JL. T. 450. 

Add. Annotation : — Refd. Drabble v . Hycolite 
Manufacturing Co. (1928), 44 T. L. R. 264. 

286. Add. Annotation: — Consd. Egyptian Salt & 
Soda Co. v. Port Said Salt Assocn., Ltd., 
[1931] A. O. 077. 

298. Add. Annotation : — Refd. Pickford v. Quirke, 
Pickford v. I. R. Oomrs. (1927), 138 L. T. 500. 

310. Add. Annotation: — Generally , Refd. R. v. 
Registrar of Joint Stock Companies, Ex p. 
More, [1931] 2 K. B. 197. 

313a. Substitution of — For deed of settlement.] — 

A co. registered under 1908 Act, with a deed 
of settlement can, if it satisfies 1929 Act, s. 5, 


substitute a memorandum & articles for the 
deed of settlement. — Re Sherborne Gas 
& Coke Co., Ltd. (1935), 80 Sol. Jo. 33. 

317. Add. Annotation : — Consd. Re Blucher 

(Prince), Em p. Debtor , [1931] 2 Oh. 70. 

327. Add. Annotation: — Refd. Campbell v. Rote, 
[1933] A. C. 91. 

327a. Right of export.] — The E. Syndi- 

cate in 1899 was granted by the Egyptian 
Govt, a concession for manufacturing & 
selling salt for Egypt from the Mex area, 
& the sole right to export salt from that 
area, but the Govt, reserved the right to 
abolish the salt monopoly at six months’ 
notice. The syndicate then promoted applt. 
co., which agreed to purchase the rights of 
the syndicate under the Mex concession, but 
with the reservation that the co. should not 
do any export trade in salt, such right of 
export being reserved by the syndicate from 
the sale to the co. On Jan. 1, 1900, the. 
Govt, abolished the salt monopoly of the 
syndicate. The memorandum of association 
of the applt. co. did not expressly prohibit 
the co. from exporting salt from Egypt, but 
stated that one of the objects of the co. was 
to ratify the agreement with the syndicate, 
& another object was to deal in salt & soda, 
& it was conceded that under its memo- 
randum the co. could acquire salt deposits 
outside Egypt & there engage in the export 
of salt : — Held : the memorandum did not 
exclude from the permitted objects of the 
co. the export of salt from Egypt so as to 

S revent its engaging in that business. — 
Igyptian Salt & Soda Oo. v. Port Said 
Salt Assocn., [1931] A. O. 677 ; 100 L. J. 
P. 0. 147 ; 146 L. T. 313, P. O. 

330. Add. Annotation : — Refd. Angostura Bitters, 
Ltd. v. Kerr, [1933] A. C. 650. 

335. Add. Annotation : — Refd. Re Railways Act, 
1921, Re Standard Charges Schedule (1925), 
94 L. J. K. B. 304. 


PART III. SECT. 4, SUB-SECT. 2. 
to. Trade union.] — Appct. oo. was 
an assocn. of employers In the bread - 
making trade & was registered under 
Cos. Act, 1899, but not under the 
Trade Union Act, 1881 Held : 
appot. co. being a trade union its 
registration under Cos. Act, 1899, was 
void. 8c consequently no order oould be 
made against it for costs. — Re Truth 
& Sportsman, Ltd., Ex p. Bread 
Manufacturers, Ltd. (1937), 37 

S. K. N. 8. W. 242 ; 54 N. S. W. W. N 
98.— AUS. 


»f. Right to certificate to commence 
business — Non-compliance with Securi- 
ties Act .] — Where a oo.is not one which 
is required by Securities Act, 1930, 
entitled until 1933, Security Frauds 
Prevention Aot, to comply with that 
Act, the registrar of cos. is not entitled 
because of non-oomplianoe with that 
Act to refuse to issue it a certificate 
under sect. 40 of the Cos. Aot, 1929, 
entitling it to commence business ; & 
a mandamus will issue commanding 
him to do so. — R. v. Registrar of 
Cos. (No. 1), [19341 1 W. W. R. 393 
48 B. O. R. 152.— CAN. 


PART III. SECT. 4. SUB-SECT. 5. 
•d. Striking off register — Effect. ] — 
(1) The intention to dissolve a oo. 
should not be read into a statute 
providing for the striking of the oo. 
off the register because of a short delay 
In the payment of its annual fee, unless 
the language of the statute expressly or 
by necessary Implication imposes that 
penalty. (2) The conduct of deft, share* 
holders after the co. had been struck off 
the register held to make them trustees 
of the oo.’s property for the individual 
shareholders, who made contributions 
to conserve the property. Sc not for the 
po. It was, therefore, not necessary 
torpltf., whose suit was for his share 
of the assets, to have the co. restored 
to the register Sc to have the action 
brought by the co. — Dadson v. Orest 
1D-L.R. 479 ; [19281 

CAN *** 286 ? 22 Soak * L * n * 


PART IIL SECT. 6. 
ki. — That company duly incor- 
porated .] — The fact that a co. inoor- 
po rated under Cos. Afet includes in its 
name the word “ Co-operative,” con* 
trary to Co-operative Assoc ns. Act. 
1920 (o. 19), s. 4 (2), does not render It 
an illegal oo., since Cos. Act, s. 28, 
makes a certificate of incorporation 
conclusive evidence that the oo. 
was duly Incorporated, — Associated 
Growers of British Columbia, Ltd. v, 
British Columbia' Fruit Land, Ltd., 
[19251 1 D. L. R. 871 ; [19251 1 W. W. 
R. 505 ; 34 B. C. R. 533.— CAN. 


PART ULlSECT. 7, SUB-SECT. 8. 

q 1 . Powers. ] — It is a rule 

of construction applicable to the 
Memorandum of Assocn. of a co., that 
where there is a special affirmative 
power given which would « not be 

5 


required because there is a general 
powor it is read to import the negative 
that nothing else can bo done.— 
Hayne Sc Co., Ltd. v. Central 
Agency for Co-operative Societies, 
[1938] A. D. 352.— S. AF. 

PART IIL SECT. 7, SUB-SECT. 4.— A. 

386 ill. .] — The objects of a co., 

as set forth in its memorandum of 
assocn., were (a) to acquire land in G. 
8c to erect thereon a public hall with 
shops Sc cellars ; (6) to let the hall for 
public meetings, lectures, auctions. Sc 
similar purposes ; (c) to let the shops 
& cellars to tenants, either year to year 
or on lease ; Sc (d) to do all such other 
things as were ” Incidental or conducive 
to the attainment of the above object.” 
A hall with shops Sc cellars underneath 
was erected, out, some fifty years 
afterwards, was destroyed by fire. The 
sum recovered under an insurance 
policy formed the whole assets of the oo. 
Thereafter the oo. presented a petition 
under Cos. Act, 1929, s. 5, craving the 
ct. ( inter alia) to oonfirm a resolution, 
duly passed, which altered its memo- 
randum of assocn. by deleting all 
reference to the erection Sc letting of 
a public hall with shops Sc cellars, Sc 
substituting therefor provisions for the 
erection Sc letting of shops Sc dwelling- 
houses Sc warehouses. Answers were 
lodged by certain dissentient share- 
holders, who maintained that the pro- 
posed alteration, if sanctioned, would 
completely alter the nature of the oo/s 
undertaking : — Held ; as the proposed 
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537. Add. Annotation : — Refd. Ango atom Bitters, 
Ltd. v . Kerr, [J938] A. O. 560. 

340a* Unlimited company .] — Re Dorking 

Villa Building Co. (1030), 83 Sol. Jo. 134. 

841. Add. Annotation : — As to (1) Con&d. Agri- 
cultural Wholesale Soc. v. Biddulph A Dis- 
trict Agricultural Soc., [1935] Oh. 789 ; Beattie 
v . Beattie, Ltd., [1938] 8 All E. R. 214. 

548. Add. Annotation :—As to (1) Raid. Bank of 
N. T* Butterfield v. Gkffiasky, [1028] A. 0. 733. 

846. Add. Annotations : — Reid. Bell v. Lever Bros., 
Ltd. (1931), 146 L. T. 258; Henry t>. Foster 
(Arthur), Henry v. Foster (Joseph), Hunter 
t>* Dewhurst (1931), 146 L. T. 225. 

847a. Between members St directors.] — 

Hold : even if a particular article of a private 
co. was wide enough to make it apply to a 
dispute between the go. A a member in his 
capacity of a director A provided for reference 
of such a dispute to arbn., sect. 20 of Cos. 
Act, 1929, did not give contractual force to 
the article in reference to such a dispute so 
as ^to constitute it, for the purpose of that I 
dispute, a written agreement for submission T 
to arbn. within sect. 4 of Arbn. Act, 1889*' 
* (c. 49). — Beattib v. Beattie, Ltd., [1938] 

Ch. 708 ; [1038] 8 All E. R. 214 ; 107 L. J. Oh. 

, 338 ; 169 L. T. 220 ; 54 T. L. R. 964 ; 82 Sol. 

Jo. 521, O. A. 

851. Add. Annotations : — Apld. Plantations Trust 
o. Bilba (Sumatra) Rubber Lands (1816), 114 
L. T. 676. Refd. Beattie v . Beattie, Ltd., 
[1938] 3 All E. R. 214. 

854. Add. Annotations : — As to (2) Refd. A.-G. v. 
Goddard (1029), 98 L. J. K. B. 743. As to (4) 
Consd. Ramsden v. David Sharratt A Sons 
(1980), 35 Com. Gas. 314. Generally , Refd. 
Harrods, Ltd. v . Lemon (1930), 47 T. L. R. 97. 

855a. Liquidator.] — Re Home A Colonial 

Insurance Co., Ltd., No. 6868b, post. 

398. Add. Annotations : — Consd. Agricultural 
Wholesale Soc. v. Biddulph A District 


Agricultural Soc., [1925] Oh. 769. Held. Hole 
v. Gamsey, [1980] A. C. 472. 

406. Add. Annotations : — Consd. Kreditbank Caesel 
G. m. b. H. t>. Schenkers, [1927] 1 K. B. 826 ; 
Liggett (Liverpool) v. Barclays Bank (1927), 
187 L. 448 ; British Thomson-Houston 
Co. v. Federated European Bank, Ltd., 
[1932] 2 K. B. 176. Held. Underwood v. Bank 
[1924] 1 K. B. 776 ; Houghton v. Nothard, 
Lowe A Wills, [1927] 1 kTb. 240; Liggett 
(Liverpool) v. Barclays Bank, [1928] l K. B. 
48. 

410. Add. Annotations : — Raid. Underwood v. Bank 
of Liverpool, Underwood v. Barclays Bank, 
[1924] 1 K. B. 775; Houghton v. Nothard, 
Lowe A Wills, [1927] 1 K. B. 246; Liggett 
(Liverpool) v. Barclays Bank, [1928] 1 K. B. 
48. 

411. Add. Annotations : — Consd. Kirby v. Wilkins, 
[1929] 2 Ch. 444. Apid. Re Walters’ Deed 
of Guarantee, Walters* " Palm ” Toffee, Ltd. 
v. Walters (1033), 49 T. L. R. 102. 

415. Add. Annotation: — Consd. Agricultural 
Wholesale Soc. v. Biddulph A District Agri- 
cultural Soc., [1925] Oh. 769. 

428. Add. Annotations : — Consd. I. R. Comrs. v. 
Crossman, I. R. Comrs. v. Mann, [1930] 1 
All E. R. 762. Refd. Bombay Official Assignee 
v. Shroff (1932), 48 T. L. R. 443. 

427. Add. Annotation : — Refd. Re City Equitable 
Fire Inace. (1924), 40 T. L. R. 853. 

481a. .] — A collateral obligation imposed by 

the arts, of assocn. of a co. registered under 
1908 Act upon a member of the co., which in 
certain events involves a liability on the 
part of that member to take further shares 
m the co., can be enforced notwithstanding 
that the liability of the member to contribute 
in a winding up is limited by the Act under 
which the co. & registered. 

The limitation of liability in respect of 
shares held is distinct from an obligation 


alteration of the memorandum in- 
volved a fundamental change In the 
character of the eo, it woe not one 
which could be forced on dissentient 
shareholders * & petition refused. — 

Strathspey Public Assembly Sc 
Agricultural Hall Co. v. Ander- 
son’s Trustees, 11984] S. C. 888. — 
SOOT. 

sl. Memorandum of insurance com- 
pany — Alteration to include lift assur- 
ance — Conditions of grant.]—* The 
Mutual Property Xnaoe. Co., Ltd., 
whose objects were to carry on every 
kind of insurance except life presented 
a petition under 1979 Act, sect. 6, 

to confirm a “* ~ "■ 

memorandum 

to carry on me 

resolution Should be confirmed on 
alteration of the name of the co. to 
the '* Mutual Property Sc T,ifa Insoe. 
Oo., l 3> ft on deposit of the fiftOJtOO 
required fey Assurance Cos. Act, 1909. 

so. Company registered ioOhout 
" limited "—Charitable objects— Altera- 
tion.} — A oo. registered under 
sect. 18 (1) of Cos. Act (Northern 
Ireland), 1989, by licence of the 
Ministry of Ooxnaeroe* as a oo. for 
promoting a charitable object with 
limited liability but without the 
addition to its name of the word 
“ limited M cannot extend the object* 
in its memorandum under sect. 6 of the 


said Act where the change in the 
objects is of a substantial character 
unless circumstances appear in whioh 
the doctrine of cy-pHs would be applic- 
able ft the principles of cy-prls should 
be followed in the consideration of any 
such application. — Re Ulster Society 
FOR PREVENTION OF CRUELTY TO 
Animals (Incorporated) ft Com- 
panies Act (Northern Ireland), 
1982, [1986] N. I. 97.— IR. 

PART III. SECT. 7, SUB-SECT. 6.— 
A. (a). 

858 1. To take up number subscribed 
for.)— P, agreed to purchase shares In a 

00. ft subscribed to the memorandum 
of assocn., but later asked the promoter 
to oanoel his “ requirements/' P/s 
name was never entered in the register 
of members : — Held : P. was liable. — 
Re J. H« Chandler ft Oo., Ltd. (1926), 

1. L. R. 48 AIL 680.— Df 6. 

PART UX* 8SQT. 7. SUB •SECT. 

A. (o), 

888 i. Where share# subscribed for not 
a llo tted . ) — Persons signing a memo- 
randum of assocn. of a oo. to be 
incorporated are oantributortes, 
although no shares are allotted. — 

886 I* JBy transfer.) — An original 
subscriber of aoofoan wUhdrKHlto 

6 


subscription ft transfer his share at the 
first meeting of provisional directors, 
ft where a majority of original incor- 
porators are present ft vote at the 
meeting such withdrawal does not In- 
validate anything d one at t he meeting. 


Re Geobob W. Griffiths Oo. 
4 D. L. R- 1031.— CAN. 


PART III. SECT. 7, SUB -SECT. 8.— B. 

800 i. Misrepresentation by pro- 
moter — Not ground for rescission .) — 
Subscribers to tbe memorandum of 
assocn. of a oo. cannot repudiate shares 
for which they have subscribed either 
on the ground that they were induced 
to join the oo. by fraud or misrepre- 
sentation, or on the ground that tbe 
truth of the precedent representations 
made by the promoters ox the oo. was 
a oonditjon of the oontkaot ; the true 
remedy of the persons so defrauded is 
to sue for damages the persons so 
defrauding tham. — Petrotjtb ft Chal- 
lenge Heat 


LENGE 

(19941 N. 


Ltd. p. bodley, 
102. — HJZ. * 


PART in. SECT. 7. SUB-SECT. 8.— 

B. A). 


Of competition by 

member. ] — An incorporated oo. is not 
entitled to restrain a member as each, 
from competition with the oo. ; ft an 
article of assocn. prohibiting such com- 
petition . is Invalid. — Invercargill 
Sports Depot, Ltd. v. Patrick, 
(1989] N. Z. L. ft. 161. — N.Z. 
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collaterally imposed upon a member in 
certain events to take up further shares 
which will themselves, when taken up, be 
entitled to a similar limitation of liability. 
There is nothing in such a collateral obliga* 
tion which is ultra vires or repugnant to the 
system of limited liability. — Agricultural 
WHOLESALE SOCIETY V. BlDDULPH So DISTRICT 
Agricultural Society, [1025] Oh. 760 ; 94 
L. J. Oh. 897 ; 188 L. T. 274 | 41 T. L. R. 
470 ; 69 Sol. Jo. 557, 0. A. ; affd. sub nom . 
Biddulph So District Agricultural 
Society v. Agricultural Wholesale 
Society, [1927] A. O. 76, H. L. 

Annotation: — Expld. Sc Dfetd. Holer. Garneey, [1930] A. C. 

478. 

432a. Unless arising from wilful neglect or 

default.] — Be City Equitable Fire Insur- 
ance Co., Ltd., No. 8059a, post. 

482b. .] — Fenton Textile Assocn., 

Ltd. v. Thomas & Clark (1928), 45 T. L. R. 
118 ; on appeal (1929), 45 T. L. R. 264, C. A. 

482c. Unless arising frqm wilful or wrongful 

act or default.] — One of the arts, of assocn. 
of a co. provided that “ The directors So other 
officers shall be indemnified by the co. against 
all costs, losses, So expenses incurred by them 
in or about the discharge of their respective 
duties, except such as may happen from 
their own respective wilful or wrongful act 
or default *’ : — Held ; the above art. did not 
protect a director from liability for negligence 
resulting in loss to the co. — Be City of 
London Insurance Co., Ltd. (1925), 41 
T. L. R. 521 ; 69 Sol. Jo. 591. 

488. Add, Annotation: — As to (1) Consd. Shuttle- 
worth v. Cox (Maidenhead) (1926), 43 
T. L. R. 83. 

485. Add. Annotation : — Refd. Angostura Bitters, 
Ltd. v. Kerr, [1938] A. C. 550. 

487. Add, Annotation: — As to (1) Refd. Biddulph 
So District Agricultural Soc. v. Agricultural 
Wholesale Soc. (1926), 95 L. J. Ch. 576. 

489. Add. Annotations: — As to (1) Consd. Collins 
v. Associated Greyhounds Racecourses (1929), 
141 L. T. 529. As to (3) Apld. R. v. Kylsant 
(Lord), [1982] 1 K. B. 442. Generally , Refd. 
Jewson So Sons, Ltd. v. Arcos, Ltd. (1933), 
39 Com. Oas. 59 ; R. v . Bishirgian, R. v. 
Howeson, R. v . Hardy (1936), 154 L. T. 
499. 

489a. “ Issued 99 to the public — What amounts 

' to.] — A co. being in want of further capital, 

a document was prepared by applt., who 
was the managing director, So signed by the 
other directors, stating the position of the 
co., that it was proposed to issue 20,000 
preference shares, So giving an estimate of the 
profits after the new capital was available. 
Attached was an application form for pre- 
ference shares. A second document was also 
prepared by the applt., written on the co.’s 
paper So addressed to a fellow director, marked 
strictly private So confidential.’* which, 
after setting out the amount of nominal & 
issued capital, stated the purposes for which 
the additional capital was required. So con- 
cluded thus : “ 1 shall be very happy to 
discuss this proposition in all its details with 


any one who is really interested.** Attached 
was a form of application for ordinary shares. 
Several copies of these documents were given 
to applt. *s fellow director, who sent a copy 
to a solr., with a request, in substance, that 
he should find some client willing to provide 
the capital required. The solr. sent the 
documents to resp.’s brother-in-law, So he 
in turn sent them to reap., who, on the faith 
of the statements they contained, subscribed 
for 3,000 ordinary Shares in the co. Subse- 
quently ascertaining that a considerable part 
of the issued capital had been issued other- 
wise than for cash, a fact that was not stated 
in either of the documents, he sued applt. 
for damages for the loss he had sustained 
through the omission by applt. to comply 
with the requirements of 1908 Act, 
s. 81 (1) (e). At the trial the jury found that 
the two documents were an offer of shares 
by the oo. to the public. In answer to the 
question, whether they were in fact issued 
to the public, the jury said : 11 There is no 

proof of this.** The jury found that resp. 
sustained damage to the amount of 22,000 : — 
Held : the documents were not issued as a 
prospectus within 1908 Act, s. 81 (1) (e). — 
Nash v. Lynde, [1929] A. 0. 158 ; 98 L. J. 
K. B. 127 5 45 T. L. R. 42 ; 72 Sol. Jo. 873 ; 
sub nom . Lynde v. Nash, 140 L. T. 146, H. L. 

462. Add. Annotation : — Refd. Collins v. Associated 
Greyhound Racecourses, Ltd., [1930] 1 Ch. 1. 

478. Add. Annotation : — Consd. Nash v. Lynde, 
[1929] A. C. 158. 

468. Add. Annotations : — Apld. R. v. Kylsant 
(Lord), [1932] 1 K. B. 442. Refd. R. v. 
Bishirgian, R. v. Howeson, R. v. Hardy 
(1930), 154 L. T. 499. 

484 . For first catchword “ ** read ** Notice of 

contracts.'* 

491. Add. Annotation : — Apld. Coles v. White 
City (Manchester) Greyhound Assocn. (1929), 

45 T. L. R. 230. 

525. Add. Annotation : — Refd. R. v. Bishirgian, It. 
v. Howeson, R. v. Hardy, [1936] 1 All E. It. 
580. 

525a. .] — Held : pltf. was entitled to the 

rescission of a contract to take shares, on the 
ground that the prospectus did not disclose 
the facts (1) that the land purchased by the 
co. for its operations had been scheduled to 
a town-planning resolution, which had been 
registered as a land charge, & (2) that, unless 
the consent of the local authority should be 
obtained before any buildings were erected, 
the co. would not be entitled to compensa- 
tion for their possible removal under the 
town-planning scheme. — C oles v. White 
City (Manchester) Greyhound Assocn., 
I/TD. (1929), 45 T. L. R. 230, 0. A. 

556a. .] — If the name of a person is 

improperly placed in the list of directors in 
the prospectus of a co., it must depend upon 
the circumstances of the case whether it is 
a material misstatement. — S mith v. Chad- 
wick (1882), 20 Oh. D. 27 ; 51 L. J. Ch. 597 ; 

46 L. T. 702 ; 30 W. R. 661, C. A. ; affd. 
on other grounds (1884), 9 App. Cas. 187, 

I- H. U 


part IIL SECT, ft, BUB-ftEOT. 1. 
1. i — — j. — An ad rc i r t to e m e n t 


offering the jrabUa shares in a oo. toe 
tale to a M pw upw fa M ” under sect. 3 
(14) of Indian Coe. Act (VH. of 191ft), 


7 


— PBAMATHA NATH 8 ANTAL «. KALI 

Kumab Durr (1934) I. L. E. 08 Calc. 
440. — IND. 
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560. Add. Annotation : — Reid. Collins v. Asso- 
ciated Greyhound Racecourses, Ltd., [1930] 
1 Cb, 1. 

662. Add. Annotation: — Held. Collins v. Asso- 
ciated Greyhound Racecourses, Ltd., [1930] 
1 Ch. 1. 

568. Add. Annotation : — Retd. Humphrey Sc Den- 
man v . Kavanagh (1925), 41 T. L. R. 378. 

577. Add. Annotation : — Coned. Bell v. Lever 
Bros., Ltd. (1931), 146 L. T. 258. 

581. Add. Annotation : — Coned. Collins v. Associated 
Greyhound Racecourses, Ltd., [1930] 1 Ch. 1. 

581a. Directors without knowledge that 

misrepresentation basis of contract.] — Deft, 
co. had no knowledge, that, so far as pltf. 
was concerned, his application had been 
induced by any representations made before 
the co. was incorporated. In these circum- 
stances I think pltf. fails to establish any 
right to have any contract to take the shares 
in question rescinded (Luxmoore, J.). — 
Collins v . Associated Greyhound Race- 
courses, Ltd., [1930] 1 Oh. 1, 14 ; affd., 
[1030] 1 Ch. 1, 28, C. A 

581b. Contract between company Sc agent for 

undisclosed principal — Whether principal en- 
titled to rescission.] — Shortly before the in- 
' corporation of a co. a draft prospectus, which 
was afterwards adopted by the co., was 
circulated for the purpose of obtaining under- 
writers of shares intended to be offered to the 
public by the proposed co. An investment 
co. entered into an underwriting agreement 
on Nov. 28, 1927, by which they agreed that 
they would within three days of the issue of 
the prospectus “ either subscribe themselves 
... on the basis of the said prospectus for 

1.164.000 . . . shares of 5s. each or cause 

the same before the date aforesaid to be sub- 
scribed on the terms of the said prospectus by 
responsible persons,’ * & any reasonable 

objection might be taken by the co. within 
two days to persons put forward by the 
investment co. On Nov. 29, 1927, M. & O. 
signed Sc remitted an .offer to underwrite 

12.000 shares addressed to the investment 
co. Sc also an application for the shares 
addressed to the proposed company, which 
was accompanied by a cheque for £600. On 
Dec. 12, 1927, the incorporation of the pro- 
posed co. took place, & the underwriting 
agreement Sc prospectus were adopted by the 
co. Sc the prospectus issued to the public. 
The public response was insufficient, Sc 
8,160 shares were allotted to M. Sc O., the 
allotment letter bearing at the back a form 
of renunciation. M. Sc O. were agents for 
pltf., who had provided the £600. They 
renounced the shares in favour of pltf., who 
paid the further sum of £624 due on allot- 
ment Sc sent the allotment letter to the co., 
who replied stating that it had been duly 
registered in his name Sc placed his name on 
the register of shareholders: — Held : pltf. 
was not entitled to rescission, because (1) the 
contract between M. & O. & the co. was of 
such a class that M. Sc O. must be treated as 
the principals, so that pltf., as the undisclosed 
principal, could not sue on the contract or 
obtain its rescission. Sc (2) the contract con- 
stituted by the co.'s acceptance of pltf.'s 
authority under the renunciation to place his 
name on the register could not be treated as a 


contract entered into on the basis of the draft 
prospectus. — Collins v. Associated Grey- 
hound Racecourses, Ltd., [1930] 1 Ch. 1 ; 
99 L. J. Oh. 52, C. A. 

581c. Effect of renunciation by agent in 

favour of plaintiff.] — Collins v. Associated 
Greyhound Racecourses, Ltd., No. 681 b, 
ante . 

582a. Misrepresentation by promoters.] — If a 
person is induced to take shares on the faith 
of a promise by the promoters of a co., which 
promise is not kept, he is a contributory* 
His remedy is only against the persons who 
made the promise. — Be United Kingdom 
Shipowning Co., Dtd., Fblgates Case 
(1865), 2 De G. J. Sc Sm. 456 ; 11 L. T. 613 ; 
11 Jur. N. S. 62 ; 13 W. R. 305 5 46 E. R. 
451, 0. A. 

604. Add. Annotation : — Refd. Solloway v. John- 
son, [1934] A. C. 193. 


614a. .] — B. signed a printed form issued by 

the promoters of an intended co., expressing 
his willingness to become a member of the 
council of administration of the intended co. 
M. also wrote to the promoters promising to 
help the co. Soon afterwards the promoters 
issued a prospectus in which the co. was 
described as “to be incorporated under the 
Cos. Acts,” Sc an extract was given from the 
proposed articles of ^ssocn. to the effect that 
there would be a council of administration 
of members of the co.. Sc a list of members 
of the council was appended containing the 
names of B. Sc M. In reliance on this 
prospectus, K. applied for shares in the 
intended co. On Jan. 31, three days after 
K.’s application, the co. was duly registered 
under the Cos. Act ; Sc on Feb. 2, the directors 
allotted K. the shares which he had applied 
for, Sc approved a form of prospectus sub- 
stantially the same as that which had been 
issued by the promoters. On Feb. 11, K. 
paid the allotment money on those shares. 
On June 26, K. discovered that B. Sc M. had 
both declined to take shares in the co. Sc to 
become members of the council of administra- 
tion, Sc took out a summons to have his 
name removed from the list of shareholders : 
— Held: the effect of the statement in the 
prospectus was not merely that B. Sc M. had 
expressed their willingness to become 
members of the council of administration, 
but that they had authorised the publication 
of their names as members. Sc as such was 
a false statement of fact ; the prospectus, 
although issued by the promoters before the 
formation of the co. v was the basis of the con- 
tract between the co. Sc K. for the allotment 
of shares ; that the misstatement in the 
prospectus was relied on by K., Sc was 
material to the contract. Sc consequently 
that K. was entitled to rescind *the contract 
Sc repudiate the shares. The ot., being of 
opinion that there had been no laches or 
acquiescence, ordered K.’s name to be 
removed from the list of shareholders, Sc the 
money paid by him in application Sc allotment 
to be returned with interest at 4 per cent. — 
Be Metropolitan Coal Consumers’ Assocn. 
Karberg’s Case, [1892] 8 Ch. 1 5 61 L. J. Ch. 
741 ; 66 L. T. 700 5 8T.LR. 637, 0. A. 
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Vol. IX. — Oompamee. Gases Site— 814 a. 


Anglo-ItaUan Hemp Spinning Co., 118061 1 Oh. 178 ; 
j B» Mejbal Omrtttueiit*, Ltd., ^wg»nX OmS^J. 1002] 1 
Oh. 707^ Hilo Manufacturing Go., _Ltd. v. 


T. L. R. 164 : Hair v. Rio Grande Rubber 


itd., fi913] A. 6. 868 ; Re Paoaya Rubber & 
Ltd., Burnt’ Appln., [1814] 1 Cb. 542 ; 

Russian Chamber of 
B. 180 ; Blsset v. 


Produce „ , 

Goldrel# Foucard 8c Son e. « 


Commerce in London. [19181 1 K. 
WfiKnson, [1017] A. d 177, P. a 


642. Add. Annotations : — Consd* Clark v. tJrqu- 
hart* Straceyv. Urquhart (1929), 141 L. T. 
641. Retd. Horwood v. Statesman Publish- 
ing Co. (1929), 141 L. T, 64 ; United Motor 
Finance Co. v. Addison & Co., [1937] 1 All 
£. R. 426. 


660. Add* Annotation : — Retd, Clark v. Urquh&rt, 
Straoey v. Urquh&rt (1929), 141 L. T. 641. 

667. Add. Annotation: — Consd. Clark v. Urqu- 
hart, Str&cey v. Urquhart (1929), 141 L. T. 


677. Add. Annotation : — Retd. Horwood v. States- 
man Publishing Co. (1929), 98 L. J. K. B. 
460. 


702. Add. Annotations: — Expld. Legh v. Legh 
(1980), 143 L. T. 161 ; Lynn v . Bamber, 
[1930] 2 K. B. 72. 

70S. Add. Annotation: — Retd. Aylott v. West 
Ham Corpn., [1927] 1 Oh. 30. 

788. Add. Annotation: — Retd. The Saxicava, 
[1924] P. 131. 

741. After this case add : — 

See, now , Law Reform (Miscellaneous Pro- 
visions) Act, 1934 (c. 41), s. 1. 


(i) Other Cases (Vol. IX., p. 130). 


being £178.” The trial judge dismissed the 
action against the first-named applts. with 
costs. The action then proceeded against 
the second-named applts. until they amended 
their defence by leave Sc paid £180 into ct. 
with a denial or liability, which amount the 
reap, accepted in lieu of the £178 claimed, in 
full satisfaction of the cause of action for 
fraudulent misrepresentation. The Ot. of 
Appeal set aside the orders Sc judgment ot 
the trial judge & ordered a new trial of the 
action as regards the causes of action under 
1908 Act, s. 84, 4s conspiracy to defraud : — 
Held : (1) both on the issue of conspiracy to 
defraud A the issue of deceit, after the money 
had been taken out in satisfaction there was 
no cause of aotion 4s no head of damage 
remained unsatisfied of which there was any 
evidence or which could be ordered to be 
tried anew ; (2) on the question of com- 
pensation under 1908 Act, s. 84, although 
the case should have been left to the jury 
there was nothing left to be tried after resp. 
had taken out in satisfaction money paid m 
on the issue of conspiracy only. Compensa- 
tion was not, either as to the amount recover- 
able or the mode of measuring it something 
different from or even greater than damages. 
— Clark: v. Urquhart, Straoey v. Urqu- 
hart, [1930] A. O. 28 ; 09 L. J. P. C. 1 ; 141 
L. T. 041, H. L. 


77la. Order for new trial — After acceptance of 

sum paid into court.] — Clark v. Urquhart, 
Stracey v. Urquhart, No. 770a, ante. 


770a. Acceptance of sum paid into court — Effect 
on liability under 1908 Aot, s. 84.]—* Resp. 
applied for Sc was allotted debenture stock 
in W., O., Sc Co., Ltd., relying upon the 
statements contained in a prospectus. The 
first-named applts. were directors in W., C., 
Sc Co., Ltd. ; the second - named applts. 
carried on business as merchant bankers in 
the name of S. Sc Co., who were stated in 
the prospectus to have purchased the whole 
of the debenture stock of W., C., & Co., Ltd., 
but who were alleged by resp. to have issued 
the prospectus as agents for the other applts. 
Resp. bv his writ claimed “ damages for 
false Sc fraudulent misrepresentation against 
all applts.. Sc against such of applts. as were 
directors of W.» 0., Sc Co., Ltd., compensa- 
tion under 1908 Act, s. 84, alternatively 
damages for conspiracy to defraud, the 
damages claimed in respect of the three claims 


777. Add. Annotation : — Refd. Bell v. Lever Bros., 
Ltd. (1931), 140 L. T. 268. 

784. Add. Annotation : — Consd. With v. O’Flana- 
gan, [1930] Ch. 676. 

814. Add. Annotation : — As to (1) Reid. Jacobs v. 
Batavia Sc General Plantations Trust, [1924] 
2 Oh. 829. 

814a. Profit sharing deposit notes redeemable in 
four years — Company bound to redeem.] — 
Pltf., in reliance upon a prospectus issued in 
Sept., 1920, by deft, co., hereinafter called 
“ the Trust,*’ applied for 4; had allotted to 
him subject to the terms of the prospectus 
four £100 7} per cent, profit sharing deposit 
notes of the Trust. It was stated in the 
prospectus that the notes would be paid off 
at 106 per cent, by lour annual drawings, &, 
under the heading “ Earlier payments,’* that 
the Trust retained the right to pay off at 


PART IIL SECT. 8. BUB-SEOT. 8.— 

D. (1). 

. SL Pro s pect u s must he issued hy or on 
UhaU of company.} — Beet. 84 of 1008 
Aot is confined to prospectuses Issued 
hr or on behalf of the eo.— U rquhart 
e. aiRAan7tl?88j N. 1. 162.-%. 
..678 1. Measure of damags*.]— 

psJf iP1§ nf r ** fi ® IUOBT » No * 7*7 *• 

PART III. SECT. 8, SUB-SECT. 8.— 

D. (e). 

*m. Under Criminal Code. s. 414.}— 
The above sect, relates to the issutng 
oz a written prospectus, statement or 
opoount by a director with the futon- 
won of deceiving shareholder* of a oo., 
°*,of Inducing some other person to 
entrust enr advance property to the 
; R where deft, obtained subeerin- 
ttoos for stock of a co , of which no 

J.S. 


was a promoter, upon false oral state- 
ments ; — Held ; a oonvioUon under 
that sect, was not Justified. — R. e. 
AVDEBSOZf (1024), 66 O. L. R. 686.— 

CAN. 

•a. Ingredients of offence .] — R. 

e. Haboourt (Ont) (1929), 62 Can. 
Orlm. Css. 842. — JAM. 

PART III. BEC£. 8, ^SUB-SECT. 8.— 

747 1. Claim for damaffe$ ti against 
d ir e c t o r s d r ot h e rs — J oined with statu- 
tory claim for compensation against 
directors.}— VltL bought debentures in 
a oo. on the faith ofstatemeats In a 
■. Borne of defte. were 
in the. oo., St some were 

in an issuing house oaUed 

Sb Oo* PUt. claimed against all 
'or fraudulent xntae- 


defts. damages tor 

9 


presentations in the prospeotus & for 
conspiracy to defraud, & against such 
of defts. as were director* in the oo. 
claimed compensation under 1908 
Act, s. 84 : — Held : (1) pltf. was 

entitled to have the alternative causes 
of action for compensation & for mis- 
representation Sc conspiracy submitted 
to the jury subject to two limitations, 
(a) that he oould not get damages 
more than onoe In respect of what 
was in substauoo the same cause of 
action, A (6) that the causes of action 
oould conveniently be tried or dis- 
posed of together; (2) if pltf. euo- 
oeeded on the cause of action under 
sect. 84, he would be entitled to such 
compensation as he might prove, in 
addition to any damages already 
received in respect of fraudulent 
misrepresentation* — Urquhart c. 
SmaouY, [1928) N. 1. 162: varied , 141 
L. T. 641, H. L<— KL 
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105 per cent, all or any of the outstanding 
notes at any time on giving three months’ 
previous notice in writing, out that in the 
event of the sale of the Trusts' R. B. estates, 
further referred to in that prospectus, which 
according to the construction placed upon 
the prospectus by the ct. was not confined 
to a sale under a certain option of purchase 
referred to later in the prospectus, but 
included a sale to anybody whomsoever, the 
Trust would set aside out of the proceeds of 
sale a sum sufficient to redeem all the notes 
then outstanding, & the holders would be 
given an option of being then paid off in 
cash at 105 per cent, or of retaining their 
notes till the date of drawing. Each of the 
notes, which was in the form of the specimen 
note referred to in the prospectus, provided 
that the Trust would, as Sc when the principal 
sum of £100 became payable in accordance 
with the conditions indorsed thereon, pay 
to pltf. the sum of £105, & was expressed to 
be subject to Sc with the benefit of those 
conditions, which repeated the provisions 
contained in the prospectus for the redemp- 
tion of the notes by drawings & the option 
retained by the Trust to pay off the notes on 
notice, but did not refer to the promise by 
the Trust contained in the prospectus as to 
earlier payments in the event of the sale of 
the Trust’s R. B. estates. The option to 
purchase referred to in the prospectus having 
lapsed & the Trust having contracted to sell 
the R. B. estates without having given notice 
to pltf. that his option to be paid off or to re- 
tain his notes had thereby become exercisable, 
& the Trust having repudiated their liability 
to perform their promise contained in the 
prospectus, pltf. brought an action to have 
the said liability of the Trust established Sc 
for an injunction to restrain them from 
dealing with the proceeds of sale without in 
the first place setting aside a sum sufficient 
to pay off the outstanding notes : — Held : 
pltf. was entitled to the relief claimed on 
either of two grounds, namely, (1) that the 


entire contract was contained in two written 
instruments, namely, the deposit notes & 
the prospectus, the terms of which the ct. 
could reconcile by construing the promise 
in the prospectus as if it were inserted in the 
note as a proviso to come into operation, if 
& when the R. B. estates were sold, or (2) that 
the promise was a binding collateral contract, 
the consideration for which was the contract 
by pltf. to take up the notes, Sc that, as the 
terms of that promise Sc an animus contra- 
hendi on the part of pltf. Sc the Trust had 
been clearly proved, the test laid down by 
Lord Motjlton in HeilbiU , Symons & Co, 
v. Buckleton ( see No. 1505) was satisfied. — 
Jacobs v, Batavia Sc General Plantations 
Trust, [1924 ] 2 Oh. 329 ; 98 L. J. Oh. 520 ; 
131 L. T. 617 ; 40 T. L. R. 016 ; 68 Sol. Jo. 
630, 0. A. 

818. Add. Annotations : — Consd. Be Burton, [19271 
2 Oh. 132. Retd. Jubilee Ootton Mills Official 
Receiver Sc Liquidator v. Lewis, [1924] A. 0. 
958. 

820. Add. Annotations : — As to (4) Refd. Long 
Acre Press v. Odhams Press, [1930] 2 Ch. 196. 

* As to (5) Consd. Atherton v . British Insu- 
lated Sc Helsby Cables, [1925] 1 K. B. 421. 
Generally , Refd. Stapley v. Read (1924), 131 
L. T. 629. 

826. Add. Annotation : — Consd. Oswald Tillotson, 
Ltd. v. I. R. Oomrs. (1932), 48 T. L. R. 628. 

834a. Order under 1929 Act, s. 56 (8) — What 
amounts to special clreumstanoe — Not mere 
solvency of company.] — Practice Note 
(1930), 69 L. Jo. 252 ; 169 L. T. Jo. 283 ; 
[1930 W. N. 78. 

839a. Company In voluntary liquidation.] 

— A reduction, reorganisation & increase of 
capital with a view to continuing to carry on 
the business of a co. can be directed by the 
ct., while the co. is in voluntary liquidation, 
Sc all further proceedings in a voluntary 
winding up stayed. — Re Walters (Stephen) 
Sc Sons, Ltd. (1926), 70 Sol. Jo. 963. 


PART III. SECT. 10, SUB-SECT. 1. 
•p. Includes premiums on sale of 
stock .} — Toronto t>. Consumers* Gab 
Co., [19271 4 D. L. R. 102.— CAN. 


PART III. SECT. 10, SUB-SECT. 2.— E. 

•p. Increase not permitted by articles — 
Resolution to reduce simultaneously with 
resolution to increase— Validity .] — 
Where articles do not authorise increase 
of capital, a oo. may not, under 1929 
Act, sect. 60 (1) (a), pass resolutions 
to reduce capital simultaneously with 
resolutions to Increase capital & to alter 
articles to permit such increase . — Re 
Metropolitan Cemetery Co., [1934] 
S. O. 66.— SCOT. 


PART HI. SECT^IO. SUB-SECT. 3. 


ns«a 1. Order under 1929 Act, 
!. 56 (3) — What amounts to special dr- 
umsfcmces.] — In a petition at the 
nstanoe of a shipping oo. for oonflrma- 
ion of a reduction of capital it. 
appeared that the oo. had no debentures 
w debenture stock, that the oo.*s only 
lehts, consisted of expenditure in- 
nirred by its ships in the course of 
heir voyages, the amount of which 
vould not be ascertained till their 
stum » that such debts were, in 
>raotioe, regularly discharged as soon 
us their amount had been ascertained ; 


& that the value of the oo.’s ships was 
ample security for its outstanding 
debts. On a motion for an order in 
terms of Cos. Act, 1929, s. 56 (3), the 
ot. directed that the provisions of Cos. 
Act. 1929. s. 56 (2). should not apply 
to the creditors, of the oo. or any class 
of them : 8c confirmed the reduction 
of capital simpliciter. — Re Unifruitco 
Steamship Co., [1930] S. C. 1104. — 
SCOT. 


834a ii. .] — In a petition 

at the instance of a colliery oo. for 
confirmation of a reduction of capital, 
it appeared that the oo. had no 
debentures or debenture stock ; that 
the co.’s principal creditors were trade 
creditors, mineral owners in respect of 
lordships, employees in respect of wages, 
8c the collectors of rates & taxes ; that, 
during the dependence of the petition, 
all these creditors, with one exoeptlon, 
bad been paid or had consented to the 

{ >ropoeed reduction ; that the remain - 
ng creditor, the Inland Revenue, 
whose claim was for £19,890 In respect 
of Unascertained income tax liability 
had, in accordance with department 
practloc, declined to sign any oonsent, 
but had stated no objection to the 
proposed reduction ; 8c that the value 
of the oo.*s liquid assets was ample 
security for its outstanding liabilities. 
On a motion for an order In terms of 
Cos. Act, 1929, s. 66 (3), the ct. found 
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it unnecessary to apply the provisions 
of Cob. Act, 1929, s. 56 (2), 8c confirmed 
the reduction of capital simplicitor . — 
Re Cadzow Coal Co., Ltd.? [1931 ] 
9. C. 272.— SCOT. 

PART III. SECT. 10, SUB-SECT. 3— B. 

g i. Provision in articles for 

variation of rights of shareholders.}— 
The memorandum of assocn. of a co. 
provided for tbo division of its capital 
into different classes of shares with 
certain rights attached to each. By 
the arts, of assocn. provision was made 
that the rights attached to any class of 
shares, unless otherwise provided by the 
terms of their issue, might be varied 
with the consent in writing of the 
holders of three-fourths of the issued 
shares of that class or with flhe sanction 
of an extraordinary resolution passed 
at a general meeting of the holders of 
the shares of that class : — Held : in a 
petition for confirmation of a reduction 
of capital, & for sanction to a scheme 
of arrangement, the co. could, by 
following the procedure prescribed in 
its arts.,' effect a reduction which 
involved alterations in the rights of the 
different classes of shareholders as set 
forth in the memorandum, without 
the necessity of proceeding under 
sect. 163 of Cos. Act, 1929, to obtain 
the sanction of the ct. to a scheme of 
arrangement. — Re Marshall, Fleming 
8c Oo!T 1938] 8. 0. 873. — SCOT. 



Vol. DL — Companies. Cases 889b— 887. 


839b. .] — Be Acme Spinning Co., Ltd., 

Re Amalgamated Cotton Hills Trust, 
Ltd. (1937), 81 Sol. Jo. 922 ; sub nom . 
Practice Note, 184 L. T. Jo. 402. 

840. Add. Annotations : — Refd. Campbell v. Rofe, 
[1933] A. C. 91 ; Carruth v . Imperial Chemical 
Industries, Ltd., [1937] 2 All E. R. 422. 

842. Add. Annotation : — Refd. Carruth v. Imperial 
Chemical Industries, Ltd., [1937] 2 All E. R. 422. 

849a. Scheme fully explained & approved on 

poll.] — Resp. co., which was incorporated 
with a capital of £95,000,000 consisting of 
cumulative preference, ordinary & deferred 
shares, petitioned the ct. to sanction a re- 
duction of capital to £89,505,859 by cancella- 
tion of half the amount of each of the 
21,736,564 deferred shares of 10s. each, & 
by conversion Sc consolidation of each four 
deferred shares into one £1 ordinary share 
carrying full dividend rights as from Jan. 1, 
1935. The scheme, which was submitted 
by the directors for the purpose of simplifying 
& strengthening the co.’s financial structure, 
was approved by more than the statutory 
majority at the extraordinary general meet- 
ing, & by more than the majority prescribed 
by the arts, of assocn. of the co. at each of the 
separate class meetings of the ordinary Sc 
deferred shareholders. It was provided by 
the memorandum Sc arts, of assocn. that the 
special rights or privileges of any class of 
shareholders should not be varied or ex- 
tinguished without the approval of a separate 
class meeting of the shareholders so affected. 
Apart from the scheme, the co.’s profits, in 
terms of the articles, were to be distributed 
in payment of (i) a dividend of 7 per cent. 
per annum on the cumulative preference 
shares, (ii) a dividend of 7 per cent, per annum 
on the ordinary shares, Sc (iii) out of the 
available balance of profits, la) a further 
dividend on the ordinary shares, together 
with (6) a dividend on the deferred shares in 
such a manner that the balance so distribut- 
able in respect of the ordinary shares should 
be as nearly as possible twice the total 
amount to be distributed in respect of the 
deferred shares. The board sent to all share- 
holders a circular which contained detailed 
information regarding the scheme, but which 
made no reference to the comparative hold* 
ings of the directors in ordinary & deferred 
shares of the co. Meetings for the purpose 
of obtaining the shareholders’ sanction were 
convened, & held on May 1, 1935. The first 
was an extraordinary general meeting of all 
shareholders, at which the chairman spoke 
in support of the scheme & announced that, 
with the approval of the shareholders, he 
proposed to make that one speech in relation 
to that meeting Sc to the two subsequent 


class meetings of the ordinary shareholders Sc 
deferred shareholders respectively, without 
any further speeches. The resolutions hav- 
ing been defeated on a show of hands, a poll 
was taken forthwith, Sc thereafter two meet- 
ings, purporting to be separate class meetings 
of ordinary shareholders & deferred share- 
holders, were held. The resolution was duly 
passed at the meeting of the ordinary share- 
holders, & it was declared lost on a show of 
hands at the deferred shareholders’ meeting, 
but was subsequently carried by the requisite 
majority on a poll being taken. Holders of 
shares of classes other than deferred shares 
were present in the hall during the holding 
of the class meeting of the deferred share- 
holders, but there was no evidence that any 
shareholder other than deferred shareholders 
either took any part in the conduct of, or 
voted at, that meeting. The co.’s petition 
was opposed by applt. on behalf of himself Sc 
all other holders of deferred shares, on the 
ground that, inter alia , the reduction of 
capital was ultra vires the co. Sc was not 
properly sanctioned by the deferred share- 
holders, who, under the scheme, were exposed 
to unfair treatment as a class of shareholders : 
— Held: (1) as the arts, of assocn. em- 
powered the co. to reduce its share capital in 
the ways specifically mentioned therein, 44 or 
otherwise as may seem expedient,” the co. 
thus became entitled to reduce its capital in 
any way authorised by 1929 Act ; (2) the 
meeting of deferred shareholders was properly 
convened, the objection which might have 
been raised to the presence of . holders of 
shares of another class was waived, the poll 
was duly demanded, Sc the extraordinary 
resolution was duly xiassed by the requisite 
majority ; (3) the circular issued to the 

shareholders disclosed sufficient information 
to enable them to judge of the fairness Sc 
propriety of the scheme ; (4) the proposod 
reduction of capital should be confirmed, as 
the scheme for the re-arrangement thereof did 
not operate unfairly in relation to the holders 
of deferred shares. — Carruth v. Imperial 
Chemical Industries, Ltd., [1937] A. C. 
707 ; [1937] 2 All E. R. 422 ; 156 L. T. 499 ; 
53 T. L. R. 524 ; sub nom. Re Imperial 
Chemical Industries, Ltd., 106 L. J. Ch. 
129, H. L. 

863. Add. Annotation : — Refd. Drown v. Gaumont- 
British Picture Corpn., Ltd., [1937] 2 All 
E. R. 609. 

871. Add. Annotation : — Consd. Kirby v . Wilkins, 
[1929] 2 Ch. 444. 

887. Add. Annotation : — Refd. Re Bolton, Ex p. 

- North British Artificial Silk, Ltd., [1930] 2 
Ch. 48. 


PART III. SECT. 10, SUB-SECT. 3. — C. 

sq. Cancellation of vendor*$ shares ). — 
Deft. oo. was incorporated for the 
express purpose ( inter alia) of acquiring 
the assets 8c business of a certain boiler 
works of which pltf. was the principal 
owner. Under an agreement between 
Pltf. & the oo., which modified an 
earlier agreement, the oo. agreed to 
Asenme the liabilities of saldbusiness 
and to issue to pltf. fifty-five of the oo.’s 
shares fully paid up in consideration of 
the transfer of the assets of said works. 
It was then discovered that the liabili- 
ties of pltf.*s business equalled ox 


exceeded the value of Its assets, 8c he 
& the oo. entered into a compromise 
agreement under which bis said shares 
were surrendered 8c cancelled & he 
agreed to take in lien thereof whatever 
the shareholders ‘Should vote him : — 
Held ■ said compromise agreement was 
within the power of the co. ; It did not 
bring about a real reduction of capital 
or constitute a purchase by the oo. of 
Its own shares or prejudice creditors. — 
Patterson v. Vulcan Iron Wofurs, 
[10301 1 W. W. R. 640 ; 2 D. lTr. 
961 ; 43 B. O. K. 800 ; affg. % [1920] 
4 D. L. B. 508, C. A.— -CAN. 


PART 111. SECT. 10, SUB-SECT. 8.— 
F. (a) ill. 

sr. Free shares taken by promoters. 1 — 
Where on an unopposed petition by a 
oo. for confirmation of resolutions for 
the reduction of capital 6c cancellation 
of shares, it appeared that the pro- 
moters had taken a large holding of 
free shares Sc that one of the objects of 
the petition was probably to free the 
promoters of a possible liability in 
respect of these shares : — Held : the 
reduction 8c cancellation of the shares 
should be confirmed . — Be Adelaide 
Mortgage 8c Investment Oo., Ltd. 
(1928), S.A.S.R 478. — AU8. 
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985. Add. Annotation : — Refd. Briggs v. I* R. 
Comrs. (1932), 17 Tax Oas. 11. 

942a* Resolution before operative date of 1929 
Aet — Confirmation after such date.] — Re 
Grayson, Hollo So Clover Docks, Ltd, 
(1980), 69 L, Jo. 151 ; 109 L. T. Jo. 144 ; 
[1980] W. N. 27. 

948. Add. Annotation : — Refd. Carruth v . Imperial 
Chemical Industries, Ltd., [1987] 2 All IS. R. 
422. 

977a. Large fund available to meet 

liabilities.] — Re Antwerp Waterworks Co., 
Ltd., [1981] W. N. 180 ; 172 L. T. Jo. 75 ; 
72 L. Jo. 79. 

1012a. At date of registration of minute.] — A 

co., which desired to vary the constitution of 
its capital, petitioned the ct. for an order 
sanctioning a scheme of arrangement which 
involved the reduction & subsequent increase, 
subdivision & consolidation of capital. The 
capital was to be reduced by converting 
certain issued ordinary shares of 15s. each 
into drdinary shares of 12s. each. The 
capital was then to be increased by the issue 
of redeemable preference shares of £1 each 
So shares of 4s. each. It was part of the 
scheme that the unissued ordinary shares of 
16s. each should be subdivided So con- 
solidated into ordinary shares of 12s. each. 
It was proposed that tne minute of reduction 
to be registered under 1929 Act, s. 58, 
should be approved in a form which, after 
dealing with the reduction, stated the amount 
* So constitution of the share capital at the 
date of the registration of the minute, but 
did not give details of the increase, sub- 
division « consolidation of the capital : — 
Held: the scheme should be sanctioned So 
the suggested form of order should be 
approved. — Re Harrods (Buenos Aires), 
Ltd., [1930] 2 All E. R. 1651 ; 80 Sol. Jo. 
089. 

1012b. .] — A co. with a share capital 

consisting of preference shares of £1 each & 
ordinary shares of £1 each, desiring to reduce 
its capital, approved a scheme by special 
resolution whereby the issued preference 


shares So ordinary shares of £1 each (which 
were fully paid up) were to be reduced to an 
equivalent number of preference shares So 
ordinary shares of 10s.* each. These 10s. 
shares were then to be consolidated in such 
a manner that every two of such preference 
So ordinary shares respectively should con- 
stitute one £1 fully paid preference or 
ordinary share as the case might be.. The ct. 
was petitioned to sanction the scheme. The 
ct. sanctioned the scheme So approved a form 
of minute for registration . —tie Holland So 
Webb, Ltd., [1930] 8 All E. R. 955; 80 
Sol. Jo. 1014. 

1015. Add. Annotation: — Refd. Re North Pole 
Ice Co. So Reduced, [1924] W. N. 181. 

1017. Add. Annotations : — Refd. Re Dampney So Re- 
duced (1924), 08 Sol. Jo. 718 ; Re North Pole 
Ice Oo. So Reduced, [1924] W. N. 181. 

1019a. Passing of special resolution — So confirma- 
tion by court.] — (1) The proper form of 
minute in petitions for reduction of capital is 
. not as set out in Re Salinas of Mexico , 
[1919] W. N. 311, but should state that the 
4 capital has been reduced “ by a special 
resolution confirmed by an order of the High 
Ot. of Justice.’* (2) With regard to the 
form of notice of registration pursuant to 
1908 Act, s. 51 (3), It is a sufficient com- 

S lianoe with the statute to give such notice 
l the short form approved in Re Oceana 
Development Co. (1912), 50 Sol. Jo. 537, which 
removed the objection to the length of the 
minute. — Re North Pole Ioa Co., Ltd. So 
Reduced, [1924] W. N. 131. 

Annotation: — At to (1) ExpUL Re Dampney Sc Reduced 
(1934). 68 Sol. Jo. 718. 

1019b. .] — Where a petition for reduc- 

tion of capital does not involve So is not 
followed by any sub-division, consolidation 
or reorganisation of share capital, the old 
form of minute used in cases of simple 
reduction is correct, So it is not necessary to 
state that the capital has been reduced by 
virtue of a special resolution. So with the 
sanction of an order of the High Ot. of 
Justice . — Re Dampney So Co., Ltd. So 
Reduced (1924), 08 Sol. Jo. 718. 


PART 111. SECT. 10, SUB-SECT. 3.— 

F. (•). 

936 I. Nominal capital not reduced — 
Amount returned liable to be called up 
qpain.) — By special resolution under 
Cob. Act, 1999, 8. 55, a limited co. 
resolved that, in respect of each fully - 
paid £1 share of its Issued capital, the 
sum of 9s. 6d. be paid oil “ upon the 
footing that the amount so returned 
or any part thereof may be again called 
up.** In a petition at the Instance ot 
the oo. for confirmation ot the proposed 
reduction : — Held : the form of the 
reduction was competent Sc the ot. 
confirmed the reduction simpliciter . — 
Be Brown, Sons Sc Oo., (1931] 8. O. 
701.— SOOf. 


PART III. SECT. 10, SUB-SECT. 8.— 
O. (b). 

f I. Without remit to fuporkr— 

Creditors not affMiM.WFowiJBa 
(AxnraD&BN), Ltxk, R9981 ETa 166.— 

f U. .1— In a petition for 

reduction of capital presented by a oo. 

in which it was stated that the pro- 

posed reduction did not involve either 
the diminution ot liability in respect 


of any unpaid share capital or the 
payment to any shareholder of any 
paid-up share capital. Sc that the rights 

of creditors ^ 


_ __ were not affected in any 

way. Sc further, that the leading 
creditors Sc all the shareholders had 

assented to the proposed reduction, 

the ct. dispensed with a remit to a 
reporter, Sc granted the prayer of the 

S stition. — Be Scottish Stamping Sc 
NGIN8KRXNQ OO., LTD., [1928] S. O. 
484.— SOOT. 

f ill. .1 —Re Hay Sc Sons, 

(1928] S. 0. 692.— SOOT. 


PART IIL SECT. 10, BUB-SECT. S.— 

O. (o) tt. 

961 1. FTteft dispensed tetth.] — Where, 

on an application by a limited oo. for 

confirmation by the ct. of a reduction 

of its oapttal. ft appears that the oo.’s 

only creditors are those in respect of 

brads liabilities incurred from day to 

day during the current month, the ct, 

mg* make an order oonfirmins the 

raductionforthwith ft dispensing with 
t he ad i srtiaoment of the p r es e ntation 
of tlftpSiSpnftthe settlem ent of the 
list of creditors, — Be A Liwir ft 
Oo, Pty., Ltd. (1929), V, L. R-316 ; 
1929 A.1R. 265.— AUS. 


PART UL SECT. 10. SUB-SECT. 8.— 

G. <d) i. 

967 I. Who are creditors — Persons 

entitled to unclaimed dividends ,] — Ari- 

zona Copper Oo., PxTrrxoNxas, ri926) 
S. O. 315.— SCOT. 

PART IIL SECT. 10, SUB-SECT. 8.— 
O. (s). 

•t Function of court — What court must 
consider.} — Be mills (E. W.), I/rp., 
[1926} N. Z. L. R. 227.— H.Z. 

PART IIL SECT. 10, SUB-SECT. 3.— 
G. (g) II. 

p I Amount after increase 

by subsequent resolution.} — Held: when 

a oo. has passed the necessary resolu- 

tions to reduce its capital, subject 
to the approval of the ct., by writing 

down the par value of the, eotistfng 

shares, ft, on sneh reduction being 
confirmed by the ot., to increase its 
oapttal by the crea ti on of further shares, 

the minute required to be recorded 

under Oos. Act. 1908, s. 51, should set 

forth (a) tbs scat s of the oo.*s oapttal 

after giving effect to the reduction as 
sanctioned, ft ft) the state of its capital 

as In c r eased by the resolutions j * 

conditionally upon 

t&jEtnff flflwtbr 1 *!)* 

(19291 ft. C. 65.— SOOT. 


I/to- 
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1088. Add. Annotation : — As to (8) Held. Re Acme 
Spinning Co. (1987), 81 Sol. Jo. 922. 

1089. Add* Annotation : — Retd* He Darwen & 
Pearce, Associated Paper Mills v . Barnes 
(1926), 95 L. J. Oh. 487. 

1086. Add. Annotation : — Held. Re North Pole Ice 
Oo. Sc Reduced, [1924) W. N. 131. 

1086a. .] — Re North Pole Ioe Oo., 

Ltd., da Reduced, No. 1019a, ante. 

1080a. Company In voluntary liquidation.] — 

Re Walters (Stephen) Sc Sons, Ltd., No. 
889a, ante. 

1087* After this case add : — 

.] — See, now , 1929 Act, 

a. 158 (5). 

1108. Add. Annotations : — Apld. Parker Sc Cooper 
v . Reading Sc James (1926), 96 L. J. Ch. 23. 
Held. Kerr v. Marine Products (1928), 44 
T. L. R. 292 ; Re Lee Behrens Sc Oo. (1932), 
48 T. L. R. 248. 

1105. Add. Annotation : — As to (2) Consd. Stewart 
v . Sashalite, Ltd., [1936] 2 All E. R. 1481. 

1108. Add. Annotations : — Apld. Re City Equitable 
Fire Insce., [1925] Ch. 407. Held. I. R. 
Comrs. v. Bamato, [1936] 2 All E. R. 1176. 

1124. Add. Annotations: — Consd. I. R. Comrs. v. 
Doncaster (1924), 93 L. J. K. B. 338 ; Re 
Speir, Holt v. Speir, [1924] 1 Oh. 359 ; 1. R. 
Comrs. v. Fisher’s Exors., [1926] A. O. 395. 
Folld. I. R. Oomrs. v. Wright (1926), 95 
L. J. K. B. 982 ; Re Taylor, Waters v. Taylor, 
[1926] Oh. 923. Dlstd. Re Bates, Mountain v. 
Bates, [1928] Oh. 682; Parker v. Chapman 
(1928), 138 L. T. 729 ; Hill (R. A.) t>. Perma- 
nent Trustee Co. of New South Wales, [1930] 
A. O. 720. Held. I. R. Oomrs. v. Burrell, 
[1924] 2 K. B. 52; Re Railways Act, 1921, 
Re Standard Charges Schedule (1925), 94 
L. J. K. B. 364 ; Income Tax Comr., Bengal 
v. Mercantile Bank of India, Ltd., [1936] 
2 All E. R. 857 ; Re Ward, Ringland v. Ward, 
[1936] 2 All E. R. 773 ; I. R. Comrs. v. 
Marbob, Ltd., [1939] 3 All E. R. 309. 

1125. Add. Annotation: — Overd. A.-G. v. Tube 
Investments, Ltd. (1930), 142 L. T. 501. 

On Increase of capital.]— After this cross- 
reference add: — 

1186a. When Increase takes place.] — In Dec. 

1927, reap. co. passed an extraordinary reso- 
lution that the capital of the co. be increased 
to £1,560,000 by the creation of 300,000 new 
ordinary shares & payment was made on the 
increase of the stamp duty under Stamp Act, 
1891 (c. 39), 8. 112. On the same day the 
co. passed an extraordinary resolution altering 
the Arts, of the co. Sc adding an Art. 44 (a) 


which provided “ the directors of the company 
for the time being be Sc they are hereby autho- 
rised from time to time by resolution passed 
by them to increase the existing capital of 
the co. from £1,550,000 to £2,600,000 by the 
creation of 950,000 additional shares of £1 
each. Such increases within the limits afore- 
said may be made successively Sc such 
new shares shall have ” certain priorities A 
rights. The Grown asserted that imme- 
diately on the creation of Art. 44 (a) there was 
an increase of capital within the meaning of 
Stamp Act, 1891 (c. 39), s. 112, & stamp duty 
was payable on the 950,000 new shares : — Held : 
under Art. 44 (a) two steps were necessary 
before an increase of capital was created 
within the meaning of Stamp Act, 1891 (c. 39), 
s. 112 : first the introduction of the article 
Sc then a step which might not in fact be ever 
taken, namely, a resolution creating the 
increase or some of the increase of the capital 
authorised by the article ; Sc until the 
directors exercised the power to increase 
given to them by the article there was no 
increase in the registered capital of the 
company* Sc no duty was attracted under 
sect. 112. — A.-G. c. Tube Investments, 
Ltd. (1930). 142 L. T. 661, C. A. 

1127. Add. Annotation: — As to (2) Dlstd. Aus- 
tralian Investment Trust, Ltd. v. Strand Sc 
Pitt Street Properties, Ltd. (1932), 48 T. L. R. 
646. 

1188. Add. Annotation : — Refd. Australian Invest- 
ment Trust, Ltd. v. Strand Sc Pitt Street 
Properties, Ltd. (1932), 48 T. L. R. 040. 

1184. Add. Annotation: — As to (2) Refd. Lynde 
v. Nash, [1928] 2 K. B. 93. 

1158a. Liability of sub-underwriter.] — Ioe 

Rinks, Ltd. v. Mathuen (1930), 74 Sol. Jo. 
41. 

1169. Add, Annotation : — Consd. Collins v. Associ- 
ated Greyhound Racecourses, Ltd., [1930] 
1 Oh. 1. 

1169a. Directors without know- 

ledge that misrepresentation basis of con- 
tract.] — Collins v. Associated Greyhound 
Racecourses, Ltd., No. 581a, ante. 

1169b. Between company & agent 

for undisclosed principal — Renunciation by 
agent in favour of principal.] — Collins v. 
Associated Greyhound Racecourses, 
Ltd., No. 681b, ante. 

1205* Add. Annotations : — Dlstd. Pailin v. Northern 
Employers' Mutual Indemnity Co., [1925] 2 
K. B. 73. Consd. Hindmarch v . Carterthome 
Colliery Oo. (1928), 21 B. W. 0. 0. 44 ; Vickers 

. v. Cumberland Coal Owners’ Mutual In- 


PART ni. SECT. 10. SUB-SECT. 4. 

I i- .] — Held : the proposed 

arrangement was so drastic in Its 
destruction of the sinking fond Sc 
placed abeolute power In the hands of 
those who controlled the oo. to redeem 
whose stock they pleased, as to make 
it a violation of the rights of the 
minority ; Sc for that reason approval 
of the arrangement should be rented. — 
Re mmmwB Standard Royaltim, 
Ltd. (19S0). MO.LH 288.— CAN. 

PART IIL SECT. 11. SUB-SECT. 2*— 
A. (a). 

. *a Agreement to pay commission— 
Ultra vires.}— An agreement was 
entered Into by applt. oo.. Incorporated 


In New South Wales, for the under- 
writing by them of a .proposed issue of 
capital ox resp. oo. The taking up of 
any of the shares pursuant to the under- 
writing agreement involved the 
payment out of resp. oo.’s share capital 
of a commission to applt. co. In respect 
of such shares. The New South wales 
Cos. Acts, 1899 to 1918, contain no 
provision expressly authorising the 
payment of underwriting commis- 
sions. On a datm by applt. oo. that 
the underwriting agreement was ultra 
vires resp. co. 8c unenforceable ; — Held : 
inasmuch as the agreement would 
result in applt. oo. receiving from 
rasp. oo. a taost for which there 
was no consideration it war ultru 
vires rasp. oo. — Australian Invent* 

12 


ment Trust, Ltd. v. Strand & Pitt 
Street Properties, Ltd.. [1932] A. C. 
785 : 148 L. T. 1 ; 48 T. L. R. 646, 
P. d— AUS. 

PART III. SECT. 11. SUB-SECT 3.-B. 

sw. To account to company for money 
received before incorporation of com- 
pany.] — Where a co. brought an action 
against an underwriter. Sc recovered 
a verdict for £317 10s. i— Held: a* 
deft, by bis statement of account* had 
not admitted that he held any money 
for the oo/s use, the verdict should be 
set aside ft Judgment entered for him. 
— Harmonic Resonator. Ltd. t>. 
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demnity Co. So Whitehaven Colliery Co. 
(1034), 27 B. W. C. O. 50. Held. Wales v. 
Iron Trades Employers Assocn. (1928), 21 
B. W. O. C. 316 ; Wooding v. Monmouth- 
shire So South Wales Mutual Indemnity 
Society, Ltd., [1938] 3 All E. R. 025. 

1220* Add . Annotation: — Dbtd. Shuttleworth v. 

Cox (Maidenhead) (1920), 43 T. L. R. 83. 
1226. Add, Annotations : — As to (2) Expld. Agricul- 
tural Wholesale Soc. v. Biddulph So District 
Agricultural Soc., [1925] Ch. 709. Apld. Be 
Wilts So Somerset Farmers, [1928] Ch. 809. 


1226a. .] — Agricultural Wholesale 

Society v. Biddulph A District Agri- 
cultural Society, No. 431a, ante . 


1280. Add. Annotations: — Reid. Biddulph So Dis- 
trict Agricultural Soc. v . Agricultural Whole- 
sale Soc. (1920), 95 L. J. Oh. 670; Re Wilts & 
Somerset Farmers, [1928] Oh. 809. 


1288. Add. Annotation: — Held. Srimati Premila 
Devi v. Peoples Bank of Northern India, Ltd., 
[1938] 4 All E. R. 337. 


1265. Add.- Annotation : — Reid. Spencer v. Ash- 
worth Partington (1925), 94 I* J. K B. 447. 

1265a. .] — In the absence of fraud or mala 

fide8 , a cestui que trust cannot be pub on the list 
of contributories, though he may be called 
upon to indemnify his trustee. — Re Electric 
Telegraph Co. op Ireland, Bunn’s Case 
(1800), 2 De G. F. So J. 275 ; 9 W. R. 43 ; 45 
E. R. 027 ; md) nom. Re Electric Telegraph 
Co. op Ireland, Ex p. Bunn, 3 L. T. 507 ; sub 
nom. Electric Telegraph Co. op Ireland v. 

. Bunn, 29 L. J. Ch. 913 ; 0 Jur. N. S. 1223, 
L. JJ. 


1268. Add. Annotation : — Retd. Re Anderson- 
Berry, Harris v. Griffith, [1928] Ch. 290. 

1820. Add. Annotation : — Apld. Re Hobson, 
Houghton, [1929] 1 Ch. 300. 

1821. Add. Annotation : — As to (1) Refd. Berry v. 
Tottenham Hotspur Football & Athletic Co., 
[1930] 3 All E. R. 554. 

1842. Add. Annotation : — Generally, Refd. Green- 
wood v. Martins Bank, Ltd. (1931), 47 
T. L. R. 607. 


1858a. .] — The appct. was persuaded by Y. 

to take part in a certain transaction & to 
deposit with Y., as security until the trans- 
action was completed, certain shares, of 
which the appct. was the registered holder. 
The appct. was told that these shares were 
to be put temporarily in the name of Y. & 
for that purpose the appct. signed certain 
documents, but in no instance was the signa- 
ture witnessed. By means of a transfer 
purporting to be executed by the appct. & 
properly witnessed, the name of Y. was 
entered upon the co.’s register as holder of the 
shares. The appct. in evidence said that 
she had never signed a transfer of the shares 


& the witness to the signature admitted that 
she had not signed as witness in the presence 
of the appct. A handwriting expert gave 
evidence that the appct.’s alleged signature 
on the transfer form was more likely to be 
genuine than a forgery. The appct. moved 
to rectify the co.’s register under 1929 Act, 
s. 100. Certain brokers had been instructed 
by Y. to sell the said shares & they opposed 
the application on the ground that the trans- 
fer was part of a scheme “ to rig the market ” : 
— Held : (1) the jurisdiction of the ct. to 
rectify the register is not limited to cases 
where a name has been entered improperly, 
but extends to cases where a name stands on 
the register without sufficient cause ; (2 ) there 
was sufficient evidence, even assuming the 
transfer to have been a proper one So not a 
forgery, that the appct.’s name had without 
sufficient cause been omitted from, So Y.’s 
name had without sufficient cause been placed 
upon the register. So it ought to be rectified ; 
(3) as the brokers did not claim that they 
themselves or anyone with whom they had 
. entered into any oontract had a right to 
, have their or his name put upon the 
register, their application must be refused, 
but they had rightly brought the suggestion 
of illegality before the ct. On the evidence 
the appct. was no party to any illegality. — 
Re Imperial Chemical Industries, Ltd., 
[1930] 2 All E. R. 403 ; 80 Sol. Jo. 633. 

1379a. Restrictions on transfer — Deposit with bank 
as security — Sale by bank notwithstanding 
restrictions.]— S. H., the holder of shares in 
a private co., T. H., Ltd., was also chairman 
of a co., C. So Co., Ltd. The account of C. 
So Co. with their bankers being largely over- 
drawn, S. H. gave the bankers a continuing 
guarantee So deposited with them a certi- 
ficate for 800 shares in T. H., Ltd., with a 
memorandum charging all shares, the certi- 
ficates for which were or might be lodged 
with the bankers, as security for the payment 
on demand of all moneys due or to become 
due to them, So, upon default by him in 
paying or further securing on demand any 
money secured, authorising them without 
further notice to sell the shares. 

By the arts, of assocn. of T. H., Ltd., a 
member could not transfer his shares until 
he had given notice to the secretary offering 
to sell the shares at a price to be fixed by the 
auditor, So until the secretary had offered 
them to the other members, one director, 
T. H. V. H., having a right of pre-emption. 
The bankers began to press for a transfer of 
the shares into the names of two nominees. 
They were aware of the arts, of assocn. of 
T. H., Ltd., So were warned by S. H. that such 
a transfer would be invalid. They also gave 
S. H. notice in writing demanding payment 
of C. So Co.’s overdraft. S. H. then gave 


PART IIL SECT. 12, SUB-SECT. 4.— 
B. (a). 

•y. Company holding franchise — 
Second company owning shorts — 
Whether Kableto Municipal dt Public 
Utility Board .1 — Where a oo. has been 

S ven a franchise, the fact that all Its 
sued shares, except qualification 
shares, are held by another oo. So that 
its officers are all officers of suoh other 
oo. does not impose on the latter oo. 
the obligations with respect to the 
franchise whioh the former oo. Is under 
So, therefore, does not suttfeot it to 


orders of the Municipal So Public 
Utility Board with respect to said 
obligations.-^* Suburban Rapid 
Transit Oo., Winnipbo Electric Oo. 
So Rural Municipality op Assini- 
BOIA, £1931] 1W.W.R. 778 CAN. 

PART IIL SECT. 12. SUB-SECT. 4.— 
B. (b5. 

ix. Limited company — Husband dt 
wife sole shareholders — Wife not per- 
sonally liable on contract .}—' Where a 
husband & wife are the sole shareholders 
in a oo. incorporated under Oos. Act, 

14 


1929 (B. G.). the wife cannot be held 
personally liable for goods sold on 
credit to the oo. — Waldron v. Hogan, 
[1934] 3D.LR. 800. — CAN. 

PART III. SECT. IS, SUB-SECT. 5.— 
B. (d) vii. 

1374 1. Wrong entry of nature of 
shares — Agreement to take paid-up 
shares — Shares entered as partly paid.) 
—Be Custom House Motor Oo.. Ltd. 
(in Voluntary Liquidation), [1928] 
St. R. Qd. 338.— AUS. 
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them as further security certificates for 346 
additional shares in T. H., Ltd., & executed 
instruments purporting to be transfers of 
1,146 shares in that co., & the nominees of the 
bankers were placed on the register of the co. 
as the holders of the shares. In order to 
obtain a further advance for the benefit of 
O. & Co., S. H. executed a mtge. of other 
property, covenanting to pay the bankers on 
demand all money then or at any time due 
from himself or from 0. & Co. Application 
was then made to the auditor of T. 5., Ltd., 
to fix a price for the 1,146 shares : a price was 
fixed, & the shares were bought by T. H. V. H. 
with money borrowed from the bankers & 
secured by a so-called transfer of the 1,146 
shares & 850 other shares to nominees of the 
bankers, who were placed on the register of 
T. H., Ltl., as the holders of 1,996 shares. 
Two actions were brought, one by E. H., a 
shareholder in T. H., Ltd., suing on behalf 
of herself & all other the shareholders in the 
co., except T. H. V. H., & claiming to have 
the register of shareholders rectified by restor- 
ing thereto the name of S. H. as the holder 
of 1,146 shares & entering that of T. H. V. H. 
as the holder of 850 shares on the ground that 
all the transfers & registrations aforesaid 
were made in contravention of the co.’s arts. 
& were void. The second action was brought 
by S. H., who sought the same relief & also 
claimed the right to redeem the 1,146 shares 
on the footing that the sale of the shares was 
void, & that his equity of redemption was still 
subsisting. In E. H.’s action, which was the 
first to be tried, an order was made for 
rectification of the register as prayed therein. 
In S. H.’s action a similar order was made, 
a further order that S. H. was entitled to 
redeem the 1,146 shares. T. H. V. EL., 
T. H., Ltd., & the bankers & their nominees 
appealed against the orders in both actions. 
The Ct. of Appeal dismissed the appeal 
in E. H.’s action. From that decision there 
was no appeal. The Ct. of Appeal allowed 
the appeal m S. H.’s action, holding that S. H. 
was entitled to be upon the register, but that 
the sale of the 1,146 shares to T. H. V. H. 
operated as a valid transfer of the equitable 
interest in the shares, & ordering that S. H. 
should execute a declaration of trust of the 
shares in favour of T. H. V. H. & bankers or 
as they should direct. From this decision 
S. H. appealed, & there was a cross-appeal 
by T. H. V. H., T. H., Ltd., the bankers & 
their nominees : — Held : applt. was entitled 
to have the register rectified by restoring his 
name thereto as the holder of 1,146 shares, on 
the grounds s (1) Per Lord Chancellor, 
Lord Blanesburgh, Lord Bussell of 
Killowen & Lord Macmillan (Lord Atkin 
doubting) , that there was no effective demand 
for payment before the attempted sale of 
the shares, the demand which was made 


having been superseded by the security & 
mtge. subsequently given & executed ; 
(2) Per Lord Chancellor, Lord Atkin, & 
Lord Macmillan, that there was no effective 
sale of the shares, the restrictions imposed 
by the arts, of assocn. of the co. not having 
been observed ; (3) Per Lord Chancellor & 
Lord Macmillan, that applt. was not 
estopped from claiming rectification of the 
register, inasmuch as the bankers were well 
aware, & had been informed by applt., of 
all the restrictions upon the sale of the shares 
(Lord Blanesburgh assenting on other 
grounds) ; (4) Per Lord Chancellor, Lord 
Blanesburgh, Lord Atkin, Lord Russell 
of Killowen & Lord Macmillan, that the 
attempted sale by the bankers did not 
operate to pass the equitable apart from 
the legal interest in the shares. — Hunter v. 
Hunter, [1936] A. C. 222 ; 105 L. J. Ch. 
97; 154 L. T. 513, H. L. 

1411a. Where further Investigation required.] 

— On an application under 1908 Act, b. 32, 
by summons or motion, for the rectification 
of the register, if there is some question in 
dispute requiring investigation the practice 
is for the *judge not to make an order for 
rectification but to make an order dismissing 
the summons on motion & leaving it open 
to appet. to bring an action. — Re Greater 
Britain Products Development Corpn., 
Ltd. (1924), 40 T. L. R. 488, D. C. 

1433. Add. Annotations : — Consd. Re Paulin, Re 
Crossman, [1935] 1 K. B. 26. Refd. Bombay 
Official Assignee v. Shroff (1932), 48 T. L. R. 
443 ; I. R. Comrs. v. Crossman, I. R. Comrs. 
v . Mann, [1937] A. C. 26. 

1446. Add. Annotation : — Consd. Re Smithers, 
Watts v. Smithers, [1939] 3 All E. R. 689. 

1448a. Right to issue stock warrants payable 

to bearer.] — There is nothing in the Cos. Act, 
1929 (c. 23), that, expressly or by implica- 
tion, deprives a co. of the power to issue 
warrants to bearer in respect of stock. — 
Pilkinoton v . United Railways of the 
Havana & Regla Warehouses, Ltd., [1930] 
2 Oh. 108 , 99 L. J. Ch. 555 ; 144 L. T. 115 ; 
46 T. L. R. 370 ; 74 Sol. Jo. 264. 

1448b. Conversion of preference shares Into 
ordinary shares — Whether alteration In status 
of shareholders.] — Where preference share- 
holders had the right to give six months’ 
notice converting their shares into ordinary 
shares, & some of them gave such notice less 
than six months before the co. went into 
voluntary liquidation : — Held : such notice 
was valid & effectual to convert their pre- 
ference shares into ordinary shares, & did 

« not create an alteration of their status after 
the commencement of the winding up within 
1908 Act, s. 205. — Re Blaina Colliery Co., 
Ltd. (1926), 70 Sol. Jo. 404. 


PART HE SECT. 14. 
ix. “ Preference share*.”) — " Pre- 
ference share ** is an Indefinite term 
having a oommerolal or popular rather 
than a legal import. Where a pre- 
farenoe of any character is given to 
the holder of a share, the circumstance 
that In other respects be is deprived 
of the usual rights of a holder of 
common shares does not prevent his 
share from being properly designated a 
preference share.** — Rub as v. Park- 
£WOK, £19*9] 8 D. L. R, 668; 44 
O. L. R. 87.— QAM. 


PART III. SECT. 16, SUB-SECT. 1. 

1460 IL .J— The 

memorandum of assocn. of a co. 
provided, inter alia, that the preference 
stock should rank as to dividend & 
capital in priority to the ordinary 
stock & all other stock & shares In the 
capital for the time being of the co.. 
Sc that it should be “ subject to the 
other provisions with regard to the 
same contained In the articles of 
assooa.” The arts, of assocn. set forth 
that the oo. might Incre a s e its share 
capital by the creation of new shares, 
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* 

with suoh preference over other shares 
or stock as it might direct, provided 
that no shares or stock should be 
created with a preference over, or 
ranking pari passu with, the existing 
preference stock without the sanction 
of the stockholders affected : — Held : 
upon a sound construction of the 
memorandum of assocn., the oo. had 
not power at Its own hand, even with 
the sanction of the preference stock- 
holders, to create new preference stock 
ranking pari passu with existing 
preference stock; & that an altera- 
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1451. Add. Annotation : — Refd. Angostura Bitters, 
Ltd. v. Kerr, [1033] A. 0. 560. 

1453. Add. Annotation : — As to (1) Reid. Angos- 
tura Bitters, Ltd. v. Kerr, [1933] A. 07550. 

1455a. Power in memorandum — No pro- 

vision in articles.] — By the memorandum of 
assocn. of a co. incorporated under the Cos. 
Act, 1899, of New South Wales, the material 
provisions of which Act were similar to the 
law as to English cos., the co. was to have 
power to issue with preferential rights part 
of the shares in its original capital thereby 
stated. The articles of assocn. contained no 
express power to issue preference shaves as 
part of the original capital. Art. 10 pro- 
vided that the shares snould be under the 
control of the directors, who might allot 
them on such “ terms & conditions ” as they 
thought fit. By art. 117 the management 
of the “ business of the co.” was vested in 
the directors who, in addition to the powers 
otherwise expressly conferred on them, might 
do all such things as the co. might do, save 
those which by the articles or statute were 
to be done in general meeting. The articles 
gave the co. power in general meeting to 
create new shares, & gave the directors 
authority, in the absence of a direction by 
the general meeting, to issue the new shares 
with preferential rights : — E dd : the express 
power given by the memorandum to issue 
part of the original capital with preferential 
rights could be exercised by the co. in the 
absence of an article to the contrary, & 
under art. 10 the directors had authority to 
exercise the power of the co. in that respect. 
Even if that was not so, the directors had 
that authority under art. 117. — Campbell 
v. Rofe, [1933] A. C. 91 ; 102 L. J. P. C. 
1 ; 148 L. T. 230 ; 49 T. L. R. 156, P, C. 


1459. Add. Annotation : — Held. Campbell v. Bole, 
[1933] A. C. 91. 

1460. Add. Annotation : — Reid. Angostura Bitters, 
Ltd. v. Kerr, [1933] A. 0. 550. 

1461. Add. Annotations : — Consd. Oollaroy Co. v. 
Giffard, [1928] Ch. 144 ; Bs Metcalfe (Wil- 
liam) & Sons, Ltd., [1933] Oh. 142. 

1466a. Necessity for disclosure ol all materia] 

facts.] — Where a co. proposes to alter the 
rights of stockholders, all material facts must 
be disclosed before the stockholders are 
called on to vote on the proposals. — Hughes 
v. Union Cold Storage Co., Ltd. (1934), 
78 Sol. Jo. 551. 

Annotation : — Retd. Re Imperial Ohemioal Industries, Ltd., 
[1936] Oh. 5 87. 

1472. Add. Annotation: — Refd. Leeds Industrial 
Co-operative Soc. v. Slack, [1924] A. C. 851. 

1480. Add. Annotations: — Generally, Consd. Aus- 
tralian Investment Trust, Ltd. v. Strand & 
Pitt Street Properties, Ltd. (1932), 48 
T. L. R. 646. Refd. Humphrey & Denman v. 
Kavanagh (1925), 41 T. L. R. 378. 

1515. Add. Annotation : — Refd. Kirby v. Wilkins, 

. [1929] 2 Ch. 444. 

1552. Add. Annotations: — As to (2) Dtstd. Collins 
v. Associated Greyhounds Racecourses, [1930] 
1 Oh. 1. As to (4) Dlstd. Collins t». Associated 
Greyhounds Racecourses, [1930] 1 Ch. 1. (In 
my view the headnote of the report is in- 
accurate so far as it states what constitutes 
the fourth head, which should read, “ Where 
the contract is made to the knowledge of the 
co. on the basis of certain representations, & 
it turns out that some of them were material 
& untrue,” per Luxmoore, J.). 

1553. Add. Annotations : — Refd. Be Metcalfe (Wil- 
liam) & Sons, Ltd., [1933] Oh. 142 ; Uxbridge 
Permanent Benefit Building Society v. 
Pickard, [1939] 1 K. B. 200. 


tion of the memorandum waa necessary 
for that purpose. — Be Scottish 
National Trust Co., [1928] S. O, 
499. — SCOT. 

d. In oitatton, for ** 760 ” read 
•« 670.** 

PART lit SECT. 16, SUB-SECT. 8. 

k 1. Power to modify rights by bye-law 
— Validity of bye-law — Companies Act, 
R. 8. O., 1906 (c. 79).] — Holmested e. 
Alberta Pacific Grain Co., Ltd. 

13S; 118271 

PART 111. SECT. 17, 8UB-SE0T. i.~ 

A. (a). 

b f. .1 — Held : persons, who, 

intending to become shareholders in a 
proposed oo.. had signed Sc sealed a 
“ subscribers * agreement, 8 * were not 
shareholders. — Re Bluebird Oorpn., 
Ltd., [1926] 2 D. L. R. 484 ; bS 
O. L. R. 486. — CAN. 

PART HI. SECT. 17. SUB-SECT, 1.— 

B. (a) I. 

s 1. — * — — .] — Where the 

evidence was not conclusive : — Held : 
in the circumstances A.'s agreement 
for employment stood by itself, Sc his 
status as a shareholder, which was 
established by what he had done Sc 
omitted to do, was not affected. — Re 
Buff PuBfsisD Brick Oo. (1924), 66 
O. L. R. S3.—— CAN. 

e I. Balance to bo paid on cam- 

menoement of undertaking by company. 1 
— A. added on the foot of an applica- 
tion for shares the words : ** This sub- 
scription Is given on the understanding 
that I am to be called upon lor the 
balance of the money when building 


operations commence ” : — Held : this 
stipulation had nothing to do with 
his becoming a shareholder : & failure 
of the oo. to commence building did not 
entitle A. to rescind his contract. — 
Re National Stadium, Ltd. (1924), 
66 O. L. R. 199.— CAN. 

f i. .] — A. relied, as 

entitling him to rescission, upon the 
non-fulfilment of a oondition that a 
building should be erected on a oertain 
site : — Held ; his agreement con- 
stituted A. a shareholder in prcssenti. 
Sc the oondition should be treated 
merely as a collateral obligation on the 
part of the oo. — Re National Stadium, 
Ltd. (1924), 66 O. L. R. 199.— CAN. 

PART 111. SECT. 17, SUB-SECT. 1.— 
D. (b). 

sy. Abrogation of original agreement — 
Ascertainment of terms of substituted 
oral agreement}— Lazier v. MoOul 
H 15 W. 
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LOUGH (1918b 26 W. L. R. 911 j : 
D. L. R. *70; 6 Alta. L. R. 603. 
CAN. 

PART 111. SECT. 17, SUB-SECT. 1.— E. 

d 1. Not after election to retain 

shares. 3 — McDonald v. Wakakxi, 
Ltd., [19247 N. Z.L.TL 901.— N^S. 

f I. Lapse of time .) — Where the 

owner of shares held in escrow agreed 
to sell them. Sc certificates therefor 
were issued In the name of the pur- 
chaser Sc retained by the trustee pend- 
ing fulfilment of the terms of the trust 
agreement, but no demand had yet 
been made upon the purchaser for 
payment : — Held .* the fact that there 
was a lapse of about four yearn without 
any action being taken by the pur- 
chaser displaying any right of owner- 
ship or Interest in the shares did not 

16 


show that he had abandoned the con- 
tract of purchase. — Dallas Sc Birke 
v. Dallas Oil Co., Ltd., & Webster, 
[1930] 2 W. W. R. 301 ; 2 D. L. R. 
788 ; 24 Alta. L. R. 446 ; affd.. [1931] 
S. O. R. 220; 2 D. L. R. 733.— CAN. 

PART III. SECT. 17, SUB-SECT. 1.— F. 

1648 i. Specific performance — Whether 
decreed .] — Specific performance of 
agreement to purchase shares ordered. 
— Pitfield (W. U.) Sc Oo., Ltd. v. 
Jomao Gold Syndicate, Ltd., [1938] 
3 D. L. R. 158 ; O. R. 427.— CAN. 

m 1. .] — The ot. has juris- 

diction to decree specific performance 
of a oontraot with a oo. for the pur- 
chase of shares thereof, but the matter 
is one of Judicial discretion, te. con- 
tracts for the sale of shares are treated 
•on the same principles as to the exercise 
of the ot.*s Jurisdiction to decree 
specific performance as are contracts 
relating to land. — MoDouqal Segue 
Exploration Oo. of Canada. Ltd. v. 
Solloway Mills Sc Oo* [1931] 2 
W. W. R. 616.— CAN. 

PART 111. SECT. 17, SUB-SECT. 1.— 
G. (a). 

1668 vf. — — .V-SliLir* e. Durham 
Hosiery MxLUtpm.. £19261 3 D, L. R. 
726 ; 67 O. UR. 228.— CAN. 

1668 viL } — Patbqmoor Union 

of South Afrioa, Ltd. e. Maluniok, 
[1927] App. D. 292.— S. AF. 

1668 vW. .1 — Roberts o. Abbott 

Oo., (19321 1 D.LK. 798.— OAK. 

PART IIL SECT. 17, SUB-SECT. 1.— 
CL (b). 


United 
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1666* Add. Annotation : — ftltd. Sullivan v. Con - 
stable (1932), 48 T. L. B. 267. 

1678. Add. Annotations: — As to (1) Reid* Steed- 
man v . Friridaire Corpn., [1932] W. N. 248. 
Generally , Reid. Spence v. Crawford, [1939] 
3 All B. B. 271. 

1686* Add. Annotations : — Reid* Re Royal British 
Bank (1869), 3 De Gk ft J. 387 ; Western 
B ank of Scotland v. Addle, Addle v. Western 
Bank of Scotland (1867), L. B. 1 Sc. ft Div. 145. 

1689a* Statement by agent — That application 

purely formal*] — B.; acting as agent of pltf. 
co., represented to deft, that the co. owned 
valuable rights over certain mines in China, A 
deft, agreed to go to China A investigate A 
make a report upon the properties, A he 
signed an application form for 2,000 £1 
shares upon a representation by B. that the 
application was purely formal, A deft, paid 
£250 on allotment upon a representation by 
E. that the payment was for an option on 
250 shares to be bought by deft., if he so 
desired, on his return from China. The 
shares were allotted to deft, at a meeting at 
which B. was in the chair, but no notice of 
the allotment was sent to deft. Deft, went 
to China A pltf. co. alleged that he returned 
to England without obtaining any informa- 
tion. Deft., on the other hand, alleged that 
E.’s representations were false A that the 
mining rights were valueless. In an action 


in which pltf. oo. in liquidation claimed 
( inter alia) £1,760 for unpaid oalls on the 
shares, the trial Judge held that as doit, 
intended only to take an option on the shares 
A had never contracted to take them the 
action failed : — Held : although B. was an 
ent of pltf. co. to come to an agreement 
th deft., yet by reason of B.’s fraudulent 
use of the application form signed by deft, 
the latter could not be treated as having 
agreed to take the shares, A the decision of 
the trial judge must be affirmed. — Humphrey 
A Denman, Ltd. (In Liquidation) v. 
Kavanagh (1926), 41 T. L. B. 378, 0. A. 

1604* Add. Annotation : — Reid* Re United Citizen’s 
Investment Trust (1931), 101 L. J. Oh. 17. 

1644a* Contract to repay advance alter 

allotment.] — Wheeler v. Fra dd (1898), 14 
T. L. R. 302, 440 $ 42 Sol. Jo. 864, O. A. 

1646. Add. Annotation: — Dlstd. Lynde v. Nash, 
[1928] 2 K. B. 93. 

1658. After this case add : — 

.] — See, note, 1929 Act, s. 89 (1). 

1654a. What amounts to.] — In Jan. 1920, 

K. applied, on a form supplied to him by 
Y., for 100 shares in a co. about to be formed. 
On Apr. 14, Y. purported to transfer to K. 
100 shares, but the transfer did not specify 
the denoting numbers of the shares com- 
prised therein. At a meeting of the directors 


Co-operative, Ltd. v. Dickie, [1925] 
1D.L.E. 377 : 62 N. B. R. 42.— CAN. 

go. Representation as to capacity for 
development db net earnings. ] — A con- 
tract for shares induced by false state- 
ments in the prospectus as to capacity 
for development A net earnings may 
be rescinded.— Pigott v. Nesbitt. 
Thomson & Co., [1837] 4 D. L. R. 598 ; 
O. R. 888; affd. [1938J 4 D. L. R. 593; 
O. R. 66. — CAN. 

PART III. SECT. 17, SUB-SECT. 1.— 

G. Co). 

1568 if. .1 — Deft., director 

of a oo., without putting his signature 
to any written document, made 
fraudulent misrepresentations as to 
the financial position of the co., whereby 
pltf. was induced to apply & pay for 
shares : — Held : Lord Tenterden's Act 
had no application to the case. Sc pltf. 
was entitled to recover from deft, the 
amount paid for the shares. — Diamanti 
v. Marteixi, [19231 N. Z. L. R. 668.— 

f. Read now "1688 L" 

g. Read now "1688 ii.” 

1588 ill. .] — Pktrotite 

8c Challenge Heaters, Ltd. v. 
Bodley, No. 400 i., ante. — N «Z. 

PART III. SECT. 17. SUB-SECT. 1.— 

G. <d). 

r I. .1 — Trusts Sc Guarantee 

Oo. e. Smith, [19241 2 D. L. R. 211 ; 
54 O. L. R. 144 ; 4 O. B. R. 195.— 
CAN. 

r li. .1 — Re National Stadium, 

Ltd. (1924), 56 O. L. R. 199.— CAN* 

r ill. .1 — If a shareholder dashes 

to rescind h» contract to take shares 
in a oo*, than* in order to make the 
rescission effective, he must before 
the commencement of the windlng-up 
either have his name removed from 
the register of members, or institute 
appropriate legal proceedings to have 
it removed. Pltf. who had been 
induced to take shares under drenm- 
sty R^ which sntlGed h lm t o ragmdlate 

of kfenspuSetloa. Negotiations were 
then entered Into between pltf. ft the 
director of the oo. with reference to the 
mode at repayment to pltf. of the 


moneys due to him by the co. No 
agreement was, however, arrived at 
between the parties, & after some 
further delay pltf. commenoed an action 
claiming, inter alia, an order directing 
the removal of his name from the 
register. A few days prior to the 
commencement of this action, the 
directors, without any notice to pltf., 
passed an effective resolution for the 
voluntary winding up of the oo. : — 
Held : the claim for the rectification 
of the register was, under the circum- 
stances, too late Sc must be refused. — 
Fleming v. Eclipse Laundry Oo., 
[1928] N. Z. L. R. 598.— N.Z. 

sb. Failure to repudiate before declara- 
tion of insolvency. ]— Apart from the 
effect of the commencement of winding 
up, it is too late for a shareholder In a 
limited oo. to apply for rectification of 
the register of shareholders, on tbe 
ground of misrepresentation, after 
there has been a definite public declara- 
tion of Insolvency, ft this is bo whether 
the business has in fact been kept 
open as a going concern or not . — Re 
Luokb, Ltd., Serpbll'b Case, [1998) 

V. L. R. 406; 49 A. L. T. 270 ; [1928] 
Argos L. R. 286.— AUB. 

PART HI. SECT. 17, SUB-8ECT. 8.— A. 

1606 ill. Agreement to subscribe 

for shares when caued upon.] — Beard- 
more ft Co.. Ltd. v. Barry* [19281 

8 . 0 . loi.— abort. 

PART 111. BE0T. 17,* SUB-SECT. 2.— 

B. (a). 

f i. — — Where a contract to 
purchase shares was entered into by 
one of two partners of a trading firm, 
without authority express or implied, 
ft owing to a clerical error the firm 
was not entered on the register of 
members ft the Dame of the other 
partner alone was entered ; — Held s 
the latter was never under any liability 
to the oo. ft oonld not be made a 
contributory. — Mabboar v. MoJCenub 
ft SON, [1924] 9 X>. L. R. 1241; 2 

W. W. fe. 691.— CAN* 

PART 111. SECT* 17, SUB-SECT. 8*— O. 

se. — — Whether nominee liable — 
Nominee incapable of vontracti n#«) — 
Petitioner’s father signed her name to 
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a stock subscription book of a bank, 
paid the calls, ft received the dividend 
oheques, which were indorsed by her 
at her father's request, tbe moneys 
being received by him. The bank was 
put into liquidation by winding-up 
proceedings, ft tbe order for oall against 
contributories was made three months 
before she came of age. A year after 
the liquidation commenced she took 
proceedings to have her name removed 
from the fist of contributories : — Held : 
she was not liable as a contributory, 
ft her name must be removed from the 
fist. — Re Central Bank ft Hooa 
(1890). 19 O. R. 7.— CAN. 

PART III. SECT. 17, SUB-SECT. 8.— A. 

f i. .] — Allotment Is the accept- 

ance by a oo. of an offer to take shares. 
— Imperial Bank of Canada v. 
Dennis, [1026] 3 D. L. R. 168; 69 
O. L. R. 20 : varying. [1925) 8 D. L. R. 
488 ; 67 O. L. R. 203.— CAN. 

PART III. SECT. 17, SUB-SECT. 8.— 
C. (a). 

1654 i. Allotment before statement in 
lieu of prospectus filed.] — Held : in- 
effective to charge persons who had 
signed a “ subscribers' agreement.” — 
Re Bluebird Corpn., Ltd., [1920] 
2 D. L. R. 484 ; 58 O. L. E. 48<f. — CAN. 

sd. Application before compliance 
with Sale of Shares Ad — Allotment after 
compliance with Act.} — Before a co. had 
obtained the oertido&te required by 
Sale of Shares Act, ft before its agent 
for tbe sale of shares had been licensed 
thereunder, an agent thereof obtained 
an application for shares. The shares 
were allotted after the certificate ft 
lioence were issued, ft the shareholder 
paid several sums on the notes given 
for the shares ft appointed proxies at 
different times to vote. The share- 
holder did not know until after a wind- 
ing -up order had been made that tbe 
Act had not been complied with at 
the time of his application : — Held : he 
was not entitled to have his name re- 
moved from the list of oontributoriea. — 
Re Great North Insurance Co., 
Paintrb's Case. [19251 9 D. L. R. 
778 ; (19261 1 W. W* R. 1149 s 21 
Alta t. R. 326 ; reesp., (199 4] 1 
W. W. R. 762. — CAN* 
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held on Apr. 16, a resolution was passed 
purporting to allot all the shares of the co. 
At that date the co. had not issued a 
prospectus or filed a statement in lieu thereof. 
On Apr. 20, the statement in lieu of prospectus 
was filed. At a meeting of the directors 
held on Apr. 80, the transfer from Y. to K. 
came before the board, A a resolution was 
passed approving the transfer A directing 
that a share certificate should be forwarded 
to K. Subsequently K. was registered a 
member of the co* The certificate, dated 
May 26, was sent to, A was accepted by, K. 
On June 8 a bonus, declared at the meeting 
of Apr. 80, was paid to, A was accepted by, 
K. J E., as purporting to be the owner of 
the shares, attended a meeting of share- 
holders on Mar. 24, 1921. Subsequently the 
co. went into liquidation, A K., on whose 
shares there was a liability of 10s. per share, 
then denied being a shareholder, contending 
that the allotment of shares to Y. was void 
under 1908 Act, s. 82 : — Held : (1) although 
the allotment to Y. was void, K. was a member 
of theco. at the commencement of the winding 
up, there having been no agreement between 
him A the co. until Apr. 30, when, the co. was 
legally in a position to allot shares; (2) in 
any event, in view of his subsequent conduct, 
he was estopped from denying that he was a 
member of the co. — Re Burton (James) A 
Sons, Ltd., [1927] 2 Ch. IS 5 ; 90 L. J. Oh. 
467 ; 137 L. T. 604 ; 71 Sol. Jo. 491. 

1659. Add. Annotation : — As to (4) Consd. With v. 
O’Flanagan, [1930] Ch. 676. 

1668. Add. Annotation : — Generally , Refd. Shaw 
A Sons (Salford), Ltd. v . Shaw, [1936] 2 
K. B. 113. 


1664, Add. Annotation: — Refd. Shaw A Sons 
(Salford), Ltd. v . Shaw (1935), 153 L. T. 245. 

1668a. Unauthorised Issue of allotment letters by 
secretary — Estoppel of company.] — Peter- 
borough Trust, Ltd. v. Steel Industries 
of Great Britain, 1/*d. (1934), 78 Sol. Jo* 861. 

1681a. .] — In their circular the 

directors asked whether, should there be 
any of the reserved shares remaining undis- 
posed of, each shareholder would say if he 
wished to have any shares in addition to 
those he might receive as his proportional 
shares. They also required payment to be 
made on or before Oct. 1. Applts. answered 
that they did wish to have some additional 
shares. In their reply, dated July 18, the 
directors declared that additional shares 
had been allotted to them, A that payment 
thereon must be made on a day specified or 
the shares would be forfeited. No notice 
was taken of this communication : — Held : 
there was no complete contract as to these 
additional shares. — Jackson v. Turquand 
■ (1869), L. R. 4 H. L. 305 ; 39 L. J. Oh. 11, H. L. 

rt46. Add. Annotation : — Refd. Re City Equitable 

* Fire Insce., [1926] Oh. 407. 

1771. After this case add : — 

.] — See* now , 1929 Act, s. 41. 

1778. Citation For “ 90 L. T. 743 ” read “ 92 
L. T. 743.” 

1782a. Subdivision of shares.] — The arts, of assocn. 
of a private co. contained the following arts. : — 
Art. 12 : “ Every member shall be entitled 
to one certificate for all the shares registered 
in his name or to several certificates each for 
a part of such shares. . . .” Art. 14 : 
“ Every member shall bo entitled to one 


PART III. SECT. 17, SUB-SECT. 3.— 

C. (b). 

1066 1. Exercise of powers by directors 
— Directors never properly appointed .] — 
An applicant for shares in a co. who 
accepted the shares allotted him. paid 
for them in part, allowed his name to 
appear on the list of shareholders, 
attended both In person 8c by proxy 
shareholders' meetings & accepted a 
dividend : — Held : to be precluded 
from contending for the first time after 
a winding-up order had been made 
that the directors who made the allot- 
ment were only de facto not de jure 
directors, 8c from disputing his status 
as a shareholder. — Re Acme Products, 
Ltd,. Hoppb' Case, [19321 2 W. W. K. 
686 ; 4 D. L. R. 330 ; 40 Man. L. R. 
444.— -CAN. 

PART III. SECT. 17. SUB-SECT. 3.~ 

D. (a). 

. sf. Allotment on terms other than 
those in application .] — Whore an allot- 
ment of shares was made on terms 


allotment virtually repudiated it, he 
oould not be held liable on the ground 
that the shares were duly allotted to 
him.— Whittle v. Henley, [1924] 
App. D. 138. — S.AF. 

•g. Allotment fraud on company — 
Company not bound to repudiate.]— Re 
Hun Ray Manufacturing Co., Ex p. 
Birkett 8c Sons, Ltd., [1925] l 
D. L. R. 1204 i 6 C. B. R. 288 ; affy., 
[1924] 2 D. L. R. 1055 ; 4 C. B. R. 
615.— CAN. 

sh. Non-fulfilment of conditions by 
company — A cQuiescenct. ] — A subscriber 
for stock who has received his stock 
without inquiry as to fulfilment of 
conditions A has acted as a share- 
holder in every way, cannot set up 


breach of condition as a ground for 
refusing to pay for his shares. — Re 
Manitoulin Quartzite, Ltd., [1933] 
4 D. L. R. 132.— CAN. 

PART HI. SECT. 17. SUB-SECT. 8.— 

D. (b) i. 

n 1. Contract to take treasury 

shares.] — Deft, applied to a California 
oo. through an agent in Victoria. B.C.. 
for shares in the oo. He intended to 
obtain treasury shares, but the shares 
which he received were shares owned 
.by one A. Deft/s name was entered, 
to his knowledge, on the oo.'s register 
of shareholders, & he received dividends 
& contributed funds to assist in re- 
habilitating the co., but it was not 
until after the present action was 
brought that he learned that he had 
not reoeived treasury shares. He 
thereupon immediately repudiated 
ownership. The action was one in 
which creditors of the oo. sought, in 
accordance with the law of California, 
to fix deft, with a liability for its debts 
proportionate to the amount of his 
shares: — Held: deft, never became a 
shareholder since no contract making 
him such ever came into existence, £ 
that his conduct did not estop him from 
denying that he was a shareholder. — 
American Seamless Tube Corpn. r. 
Goward. [1930] 2 W. W. R. 31 ; 3 
D. L. R. 870 sj 42 B. C. R. 551 ; affd ., 
[19311 1 W. to. R. 509; 1D.LR! 
878 ; 43 O. L. R. 407.— CAN. 

n 11. .] — Witoomb v. 

Toronto General Trusts Corpn., 
[1931] 2W.W.R. 545.— CAN. 

n ili. ■■ ■■■■ — ] — An agre emen t for 

the sale of treasury shares of a oo. is not 
satisfied by the transfer to the pur- 
chaser of an individual shareholder's 
personal stock.— Clay v. Powell 8c 
Co.. Ltd., [1932] 8. 0. R, 210; 1 
D. L R, 366.* — GAN. 
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PART III. SECT. 17, SUB-SECT. 3.— 

E. (a). 

1707 v. .] — An application 

for shares in a co. is not binding on 
appet. unless 8c until it has been 
aocepted by allotment & notice thereof 
made 8c given within a reasonable time. 
— MacLean t>. Reidruo, Ltd., [1932] 
1 W. W. R. 223. — CAN. 


PART III. SECT. 17, SUB-SECT. 8.— 
E. (d). 

1737 I. Receipt by allottee immaterial 
— Posting sufficient. 1— Howson v. Crow 
(Ont.), [1925] 1D.L.R. 495.— CAN. 

PART III. SECT. 17, SUB-SECT. 8.— G. 

g 1. Non-compliance with Sale 

of Shares Act , R. 8 . M., 1913 (c. 175).] 
— Allotment void, 8c not merely void- 
able ; 8c where a purchaser of shares has 
not done anything from which an agree- 
ment to keep & pay for them can be 
implied, he oan, even after a winding- 
up order, repudiate the purchase & 
successfully resist being placed on the 
list of contributories, where he only 
became aware, after the windlng-up 
order, that the above Aot was not 
complied with. — Re North Western 
Trust Co., Re MoAbkill v. North 
Western Trust Oo., [1926] 3 D. L. R. 
612 ; [1926] S. C. R. 412.— CAN. 

1773 i. Effect of avoidance — Right to 
recover money paid.] — The right of an 
appot. to have the register of members 
of a co. rectified by the removal of bis 
name therefrom under an order of the 
equity et. carries with it the right to 
recover from the co. moneys paid to it 
by appot. in respect of his contract to 
take snares, 8c this Is to whether the 
basis of the resolution of the contract 
be fraudulent or innooont misrepre- 
sentation. — Re Australian Slate 
Quabboes, Ltd. (1930) 47 N. 8. W. 
Sv.nTi79.-AU8. 
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certificate gratis but for every subsequent 
certificate issued to him the sum of one 
shilling or such smaller sum as the directors 
may determine shall be paid to the co.” : — 
Held : any shareholder of the co. was 
entitled from time to time to require the co. 
to issue to him in place of a share certificate 
for a number of snares, on payment of the 
appropriate amount, a number of certificates 
each for one or more shares, making together 
the number of shares included in the share 
certificate surrendered. — S harpe v. Top- 
hams, Ltd., [1939] Ch. 373 ; [1939] 1 All 
E. R. 123 ; 108 L. J. Ch. 135 ; 160 L. T. 

4 251 ; 55 T. L. R. 342 ; 83 Sol. Jo. 73, C. A. 

1788a. As to compliance with formalities — 
Authorised affixing of seal.] — South London 
Greyhound Racecourses, Ltd. v. Wake, 
No. 1794a, poet 

1786. Add. Annotation : — Refd. South London 
Greyhound Racecourses, Ltd. v. Wake, 
[1931] 1 Ch. 496. 

1794. Add. Annotations : — Apld. Kreditbank Cassel 
G. m. b. H. v . Schenkers, [1927] 1 K. B. 826 ; 
South London Greyhound Racecourses, Ltd. 
v. Wake, [1931] 1 Ch. 496. Consd. Slingsby 
v. District Bank, Ltd. (1931), 47 T. L. R. 587 ; 
Algemeene Bankvereeniging v. Langton 
(1935), 40 Com. Cas. 247. Refd. Uxbridge 
Permanent Benefit Building Society v. 
Pickard, [1939] 2 K. B. 248. 

1794a. Seal affixed by secretary without authority.] 
— The A. co., of which D. was a director A 
G. was the secretary, being debtors of W. 
who, on Apr. 23, 1928, had issued a writ to 
enforce payment of the debt, procured the 
issue to W. of a certificate No. 628, certifying 
that W. was the registered holder of 2,000 
preferred ordinary shares numbered 40,652 
to 42,651 of ten shillings each fully paid in 
pltf. co., which certificate, early in May, 
1928, was accepted by W. as security for the 
payment of the debt & on the faith of which 
W. abstained from serving the writ upon the 
A. co. until June 18, 1928. D. was also 
managing director A G. was also secretary of 
pltf. co. The certificate bore the seal of 
that co., & was attested by the signatures Of 
D. & G. as such director & secretary respec- 
tively. Pltf. co. having refused to recognise 
W/8 title to the shares brought this action 
against W., in which they claimed a declara- 
tion that W. was not entitled to the shares & 
rectification of their register of members. 
By art. 105 of the arts, or assocn. of pltf. co. 
it was provided as follows ; “ The seal of the 
co. shall not be affixed, except by the autho- 
rity of a resolution of the board of directors 
& in the presence of at least one director 


& the secretary ; A the said one direotor 
A the secretary shall sign every instrument 
to which the seal shall be bo affixed in their 
presence A in favour of any purchaser or 
person bond fide dealing with the co. such 
signature shall be conclusive of the fact that 
the seal has been properly affixed.” The 
following further facts were held to have been 
established at the trial : from entries in the 
register of members it appeared that the 
shares in dispute had in Nov. 1927, been 
issued, with other shares, to the English A 
Foreign Investment Trust, Ltd., A that in 
respect of those shares three shillings per 
share were paid up. There was no entry 
showing when that co. ceased to be a member. 
There were entries in the register indicating 
that the 2,000 shares were transferred to W., 
A that W. was entered on the register as a 
member on Apr. 30, 1928, as having acquired 
the shares as fully paid A as having had a 
certificate No. 528 issued to him. There 
was no record of any transfer from the 
English A Foreign Investment Trust, Ltd. 
In Apr. 1928, while the register A seal of 
pltf. co. were under their physical control, 
D. A G. made the entries in tne register, A, 
as director A secretary respectively of pltf. 
co., affixed the seal of that co. to A signed the 
certificate issued to W., but without any 
authority from pltf. co. A fraudulently in 
the interest of the A. co. : — Held : (1) the 
certificate not having in truth been sealed by 
. pltf. co.’s authority, was, in the circum- 
stances aforesaid, a forgery A not binding 
upon the co ; (2) W., whose ignorance of 
art. 105 had been proved, was, on that 
account, precluded from relying on that 
article to support the contention that pltf. 
co. was bound in his favour to treat the 
attesting signatures as conclusive evidence of 
the fact that the seal of pltf. co. had been 
properly affixed to the certificate ; (3) as 
affixing the seal was not a matter in which 
normally a single director would have power 
to act without the authority of the board of 
directors, W. was not relieved from the 
obligation to inquire whether the formali- 
ties required by the art. had been complied 
with. — South London Greyhound Race- 
courses, Ltd. v. Wake, [1931] 1 Oh. 496: 
100 L. J. Ch. 169 ; 144 L. T. 607 ; 74 Sol. Jo. 
820. 

1810. Add. Annotation : — Consd. Oswald Tillotson, 
Ltd. v. I. R. Comrs. (1932), 48 T. L. R. 628. 

1814a. “ Initial share issue ” — Meaning.] — G as 
Meter Oo., Ltd. v. Diaphragm A General 
Leather Go., Ltd. (1925), 41 T. L. R. 342. 

1815. Before this case add “ see, now, 1929 Act, 
s. 47.” 
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PART III. SECT. 18, SUB-SECT. 8.— C. 

f i. »] — An allottee : — 

Held : entitled to rely upon the 
certificate* showing the stock given 
him to be folly paid op, whether in 
fact It was actually paid for or not. — 
Re 8UFPLXE8, Ltd., Canadian Credit 
Men's Trust Assocn. v. Caldwell, 
(1028] 1 D. L. R. 834 : 68 N. 8. R. 
399. — CAN. 

PART IIL SECT. 19. 

1813 I. Issue for improper purpose — 
of voting power — Restraint .J — 
lireotors, in exercising their 

to issue A allot shares, do so 

order to get control of the voting 


powers 
in orde 


power, the ot. will declare the issue A 
allotment invalid. — Smith A Tatohell 
v. Hanson Tire A Supply Go., Ltd.. 
(19271 8 D. L. R. 780 ; [1927] 2 

W.W. R. 629 ; 21 Sask. L. R. G21.— CAN. 

1812 U. .1— ' Treasure 

Trove Diamonds, Ltd. v. Hyman, 
(19281 App. D. 404. — 6. AF. 

sp. Withdrawal of shares. 1 — The right 
to withdraw shares periodically under 
an escrow agreement upon giving the 
vendor fifteen days’ notice in writing, 
cannot be exercised by notice given 
after such date. — Bancroft v. Mon- 
treal Trust Go., [19371 4 D. L. R. 
461 ; 52 B. O. R. 54.— CAN. 
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PART III. SECT. 20, SUB-SECT. 1.— A. 

1 1. Issue for future services to be 

rendered.) — Defte. procured the incor- 
poration of pltf. oo., A made an agree- 
ment with the original directors, who 
were merely the nominees of deft*., 
that, as consideration for services 
which they promised to perform, defte. 
should receive practically the whole of 
the common shares of the capital stock 
of pltf. oo. as fully paid shares : — 
Held : the transaction was ultra vires 
of pltf. oo. — Banking Service Oorpn., 
Ltd. t>. Toronto Finance Oorpn. Ltd., 
11928] A. C. 833 ; 97 L. J. P.C. 65 ; 189 
L. T. 149, P. C.— CAN. 

1 U. .] — The manager of a 
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1817. Add. Annotations At to (4) Avid. Be 
Wilts ft Somerset Farmers, [1928] Oh. 809. 
Generally, Retd* Biddulph & District Agri- 
cultural So©, v . Agricultural Wholesale Soc. 
(1926), 95 L. J. Oh. 578. 

1821. Add. Annotations : — As to (1) Consd. Agri- 
cultural Wholesale Soc. v. Biddulph A Dis- 
trict Agricultural Soc.. [1925] Oh. 769. 
Generally , Consd. Australian Investment 
Trust, Ltd. v. Strand A Pitt Street Pro- 

S orties, Ltd. (1932), 48 T. L. B. 646. Reid. 
\e Wilts A Somerset Farmers, [1928] Oh. 809. 
1826. Add. Annotation : — As to (2) Dlstd. Australian 
Investment Trust, Ltd. v . Strand A Pitt 
Street Properties, Ltd. (1982), 48 T. L. B. 646. 
1860. Add. Annotation : — Dlstd. Investment Trust 
Oorpn., Ltd. v. Singapore Tractibn Co., [1935] 
Oh. 615. 

1871. Add. Annotation : — Reid. Tarrant v. Roberts 
(1930), 47 T. L. B. 199. 

1928. Add. Annotation : — Reid. Excess Insce. v . 
Mathews (1925), 31 Oom. Oas. 43. 


1928. Add. Annotation : — As to (3) Reid. Faber v. 
I. B. Comm., 1986] 1 All B. B. 617. 

1929. Add. Annotation : — As to (3) Retd. Oswald 
Tilloteon, *Ltd. v. I. B. Comrs., [1933] 1 
K. B. 134. 

1984. Add. Annotation : — Retd. Oswald Tillotson* 
Ltd. v. I. B. Conors., [1933] 1 K. B. 134. 

1985. Add. Annotation Consd. Oswald Tillotson, 
Ltd. v. I. B. Oomrs. (1932), 48 T. L. B. 628. 

1940. Add. Annotation : — As to (3) Reid. Angos- 
tura Bitters, Ltd. v. Kerr, [1933] A. O. 650. 

1949. Add. Annotation : — Hold. Maritime Electric 
Co. v. General Dairies, Ltd., [1937] A. C. 01Q. 

1958. Add. Annotation As to (1) Consd. Mari- 
time Electric Co. v. General Dairies, Ltd., 
[1937] A. 0. 610. 

2026. After this case add the following new sub- 
section: — 

Sub-shot. So. — Under Companies (Consolida- 
tion) Act, 1908, s. 88. 

See case infra . 


co. taoonprated under Ontario Cos. 
Act agreed with the oo. to buy oertaln 
shares thereof at their par value ft to 
pay therefor partly by promissory 
notes ft partly by serving the oo. as its 
manager for the next four years. The 
manager became bkpt, ft the co. 
claimed against his estate for the 
amount of the notes. The trustee 
disallowed the claim ft the oo. ap- 
pealed : — Held : as the evidence 
showed that the contract was, not 
illusory, but a bond fide transaction, 
the terms of payment were within the 
powers of the oo. — Be Gibson Estate, 
Pelican Lake Lumber Co., Ltd. ft 
Traders Trust Co. (Mam). [1920] 4 
D. L. R. 1001 ; 8 W. W. K. 224 ; 11 
O. B. R. 100.— CAN. 

1 iil. .1 — Auditorium, Ltd. v. 

Lumsden, [19261 4 D. L. R. 976 ; 69 
O. L. R. 496. — CAN. 

1 iv. .1 — Signal Hill On* Co., 

Ltd. v. London Oil Securities, Ltd. 
(Alta.), [19271 3 D. L. R. 984 ; [1927] 
iW.W.B. 398.— OAN, 

] V. — — .] — Wascjhvbyn v. Kil- 


90. — CAN. 

1 vi. .] — Unless a oo. has been 

expressly authorised by statute to 
issue shares at a discount, it is ultra 
vires tor it to issue shares as fully paid 
up in consideration of property or 
services where no attention is given to 
the question of the relationship of the 
value of the consideration to the par 
value of the shares. — Spooner v. 
Spooner Oils .Ltd., [1936] 1 W. W. R. 
561; 2 D. L. R. 634.— GAN. 

sh. Under Companies Act. 1929, 
e. 47 — Petition to court — Remit to re- 
porter.!— Where a petition is presented 
to the ot. under Cos. Act, 1929, s. 47, 
tor authority to issue shares at a 
discount, the ct. will not dispense with 
a remit to a reporter. — Re Edinburgh 
ft Dundee Investment Co., (1930) 
S. a 681.— SOOT. 

PART IU. SECT. 90. SUB-SHOT. 1.— B. 

si. Issue of shares as bonus.}— Held t 
a oo. agreeing to issue twenty-one 
preferred shares ft seven common 
shares both fully paid, on reoeipt ot 
only the par value of the twenty-one 
preferred shares, was making an agree- 
ment to issue shares at a discount, 
which was ultra vires A oould not be 
enforoed. — Auditorium, Ltd. v. Lums- 
DBN, [1926] 4D.LE. 976 ; 690.L.R. 
490.- — CAN. 

si. Crediting applicants with com- 
mission.}— The crediting of appots. tor 
shares with “ commission ” at 96 per 
oent. of the par value may amount to 


Bale of shares at a discount ft be ultra 
vires the oo. — Re' Brooks Steam 
Motors, Ltd., [193/1 2 D. L. R. 048.— 
OAN. 

PART III. SHOT. 90, SUB-SECT. 2.— 

0. (b) i. 

sn. Credit for accommodation 

bills met by shareholder . ] — An agreement 
was entered into by a oo. with one of 
its shareholders to credit moneys which 
he might be called upon to pay In 
respect of accommodation bills entered 
into by him for the oo.'s assistance, 
or which might fall due to him for 
services rendered to the oo. against 
his liability for shares. Although a 
sufficient sum had accumulated under 
these heads to extinguish the share- 
holder's liability on his shares, the oo. 
went Into liquidation before an actual 
credit had been passed for the amount; 
— Held : the transaction did not 
amount to payment by the shareholder 
of the amount due by him on his shares 
within Cos. Aot, 1908, ft the actual 
set-ofl not having been carried into 
effect prior to the liquidation, the share- 
holder was precluded by sect. 68 of 
the Act from having his name removed 
from the list of contributories. — 
Harding ft Co. v. Hamilton, [1929] 
N. Z. L. R. 338. — N.Z. 

PART HI. SECT. 20, SUB-SECT. 9.— 

0. (b) ii. 

1866 !. Issue to director — For services 
rendered— On resolution of shareholders 
— Application of surplus assets .] — 
Where there was a surplus available 
for distribution by way of dividend 
among shareholders, ft it was open to 
the shareholders if unanimous to deal 
with It as they might think fit : — 
Held : no creditor oould object, ft 
every shareholder would necessarily 
be estopped by his own oonduot. — 
Re Dobbnwendb. Ltd., [1924] 3 
D. L. R. 118 : 56 0. L. R. 418.— CAN. 

PART III. SHOT. 20, SUB-SECT. 3.— 

B. (a). 

m 1. — .1 — Any bond fide 

transaction between a oo. ft a share- 
holder which, if the oo. brought an 
action against him for calls, would 
support a plea ot payment. Is a “ pay- 
ment in oath."— Motor Fuels Oorpn. 
etc. (In Liquidation) v. Linder 
Brothers (1927), 48 N. L. R. 279. — 
S.AF. 

PART IIL SHOT. 90, SUB-SECT. 8.— 

B. (b). 

1986 tt. — By an agree- 

ment' in writing applb. ft another 
ag r e ed to e$Il a « the oo._ agreed to 


ments ft partly by the issue of fully 
paid shares In the co. Possession of the 
land was to bo given on payment of £10 
ft the issue of four hundred shares: 
transfer was to be made after payment 
of all instalments, the last of which, 
under the agreement was not payable 
until Aug. 1928. Possession of the 
land was given ft the shares were 
issued, but no contract was filed at or 
before the issue ot the shares : — Held : 
under the agreement the shares were 
not paid or to be paid in cash. — Re 
Goodman Brothers Auto ft Service 
C o., Ltd., Ex p. Rose, £19271 8. A. 
S. R. 571.— AUS. 

■ft. Adoption of contract with promoter 
— Money placed in his hands by in- 
tending shareholders.}— Where a oo. on 
completion of conveyances to it by the 
vendor gave credit to him for moneys 
placed in his hands as promoter on the 
terms of the oo.'s prospectus by intend- 
ing shareholders ft specifically appro- 
priated by them in payment pro tanto 
tor their shares, registered the shares 
in their names, ft at the same time 
obtained credit in respect of the pay- 
ment from the vendor on account of 
the purchase-money : — Held : this was 
a payment in cash to the oo. in respect 
of those shares within New South 
Wales Cos. Aot. 1874. s. 67, which Is 
substantially Identical with Imperial 
Cos. Act, 1867, s. 25. — North Bvdnet 
Investment & Tramway Oo. v . 
Higgins, [1899] A. O. 263 t * 68 L. J. 
P. C. 42; 80L.T.308; 47 W. R. 481 ; 
16 T. L. R. 232 ; 6 Mans. 321, P. O.— 
AUS. . 

PART IIL SECT. 90, SUB-SECT. 8a. 

si. Filing of contract — Time for 
filing — Extension of time.} — Where the 
(allure to comply with 1908 Aot,s. 88, 
was due to inadvertence ft when the 
irregularity was discovered the con- 
tract was rednoed to writing but 
more than three years after the proper 
date for filing, ft the oo. presented a 
petition for extension of time : — Held : 
merely to grant relief from the pre- 
scribed penalty would be an insufficient 
remedy, ft the time for filing was 
extended. — Re Anderson ft Munbo, 
Ltd., [1924] B. a 222.— BOOT. 

PART IIL SECT. 20, SUB-SECT. 3.— 
C. (s). 

1995 L Sufficiency of— Whether court 
will inquire into.Y—Hdd : the agree- 
ment not having been set aside, the 
adequacy ot the consideration could 
not pe. I nquired into in a wi nding-up 

SSSSlTU930] I d! M l? < b # 

atV»! lie. B.ru u# : «w„ 

H O.B.R.84; afff., 10 O. B. ft. i«*. — 
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2060* Add. Annotation : — R 0 fd< Kreditbsuk Oassol 
G. m. b. H. v. Schenkers, {1926] 2 K. B. 450. 

2070. Add, Annotation : — Overd. Spencer v, Ash- 
worth Partington, [19253 1 K. B. 589. 

2070a. .] — Where the owner of shares in a 

co. sells them there arises out of the contract 
of sale an implied promise by the purchaser 
to indemnify his vendor against all calls that 
may be made upon; him in respect of the 
shares at any future date, whether made 
while the purchaser remains entitled to the 
shares or after he has parted with them to a 
sub-purchaser ; & it makes no difference in 
that respect that the transfer which the 
vendor delivers to the purchaser in completion 
of his contract is executed in blank. — 
Spencer v. Ashworth Partington & Co., 
[1925] 1 K. B. 689 5 94 L. J. K. B. 447 ; 182 
L. T. 753, 0. A. 

2072. Add, Annotation : — Held. Spencer v. Ash- 
worth Partington, [1925] 1 K. B. 589. 

2087a. Sale by transferee to sub-purchaser.] — 1 
Spencer v. Ashworth Partington & Oo., 
No. 2070a, ante . 

2100. Add. Annotation: — As to (1) Oonsd. Re 
Darwen & Pearce, Associated Paper Mills v. 
Barnes (1926), 96 L. J. Oh. 487. 

2136a. Issue of deferred payment certificates.] — 
The specialty debt resulting from a call on 
shares of a co. can only be discharged by 
accord & satisfaction when the co. has 
received money or money’s worth. For this 
purpose the consideration given by way of 
payment must be something which is 
regarded by the parties to the transaction as 
fairly representing the sum to be discharged. 
The consideration must not be a clear blind 
or clearly colourable or illusory. 

When, therefore, R. M. Oo. purported to 
satisfy a call on shares of W. Co. held by 
R. M. Oo. by the issue of deferred creditors’ 
certificates equal in nominal amount to the 
sum due, under a scheme of arrangement 
agreed to by W. Oo., & the evidence estab- 
lished that to the knowledge of all the parties 
the certificates were always worth less than 
their nominal value & that the certificates 
were not accepted as in any sense a payment 
of the sum due for calls but as the best that 
could he saved out of the wreck of R. M. Co., 
R. M. Co. were not entitled to a dividend in 
the winding up of W. Co. in respect of a con- 
tract debt found to be due to them until the 
amount of the calls was paid in full. — Re 


White Star Line, I/m., [1938] Ch. 458 ; 
[1938] 1 All B. R. 607 ; 107 L. J. Ch. 225 : 
168 'L. T. 315 ; 54 T. L, R. 473 ; 82 Sol. Jo. 
213, C. A. 

2167. Add. Annotation : — Refd Re Turner, Ten- 
nant v. Turner, [1938] Ch. 693. 

2168. Add. Annotation : — As to (3) Held. Re 
Bolton, Ex p. North British Artificial Silk, 
Ltd., [1930] 2 Oh. 48. 

2171. Add. Annotation : — Refd. Re Turner, Ten- 
nant v. Turner, [1938] Ch. 693. 

2174. Add. Annotations : — Refd. Shuttleworth v. 
Cox (Maidenhead) (1926), 43 T. L. R. 83; 
Batu Pahat Bank, Ltd. v. Tan Keng Tin, 
Official Assignee of Property, [1933] A. C. 691. 

2179. Add. Annotations : — As to (1) Refd. Bank of 
N. T. Butterfield v . Goliusky, [1926] A. 0. 733 ; 
I. R. Comrs. v. Crossman, I. R. Comrs. v . 
Mann, [1937] A. 0. 26. 

2183a. Lien In respeot of debt of trustee — 

Right of trustees to sell shares.] — Pltfs. 
were the trustees of the marriage settlement 
of one of them, who was also a beneficiary 
under the settlement. They claimed damages 
from defts. for breach of an agreement, 
whereby defts. undertook to purchase shares 
in a certain company. The pltf., who was 
a beneficiary under the settlement,, was, in 
his individual capacity, indebted to the co, 
& the co. had, under its articles, a lien upon 
shares in respect of the debts of a member. 
In a previous action it had been held that 
whatever equitable interest the co. had in 
these shares under its lien was postponed to 
the interests of the beneficiaries under the 
settlement, other than the debtor-trustee & 
persons claiming under him. Defts. now 
contended that, as the co. would lose its 
lien, which was admittedly good against the 
debtor-trustee & persons claiming under him, 
if the trustees were to sell, the trustees were 
not in a position to sell the shares free from 
encumbrances, & therefore the defts* were not 
bound to carry out their agreement to pur- 
chase : — Held : the right of the trustees to sell 
the shares in execution of their trust was not 
affected by the co.’s lien against the debtor- 
trustee’s personal interest, & the trustees 
could give an unencumbered title to a pur- 
chaser of the shares, although the co. would 
lose its lien thereby. Defts. were, therefore, 
bound to carry out their agreement to pur- 
chase. — Mathibson v. Gronow (1929), 141 
L. T. 563 ; 46 T. L. R. 604. 


PART III. SECT. 21, SUB-SECT. 2, 

2058 1. Mutt state amount of caU — db 
time db place of payment .] — Pioneer 
A mum works, Ltd. v. Amiruddzn 
Shalebhoy Tyebji (1925), I. L. R. 
fiO Bom. 461.— WD. 

PART III. SECT. 21, SUB-SECT. 8. 

1 L .] — European ft North 

American Rt. Oo. v. bum* (1875), 
18 N. B. B. (8 Pug.) 320.— CAN. 

PART HI. SECT. 21. SUB-SECT. 4— 
B. <bf. 

2088 1IL .] — The transferor of 

■hasps in a 00 . remains liable to the 
oo. for calls due ft owing at the dole 
of transfer, notwithstajiding that the 
co. duly registered such transfer ft 
feoorered Judgment ft issued execution 
in respect of thecaUs against the trans- 
fe%— M otor ft Gash Orders. Ltd. 
o.. 01t 4»A a R. N. 8. W. 

*45 ; 53Nr. 8. w. W. N. 118.— AIM. 


PART IIL SECT. 21, SUB-SECT. 5.— 
A. (b). 

0 f. Estoppel.) — Dominion 

Securities v. Duncan, 11929) N. Z. 
L. R. 65. — N.Z, 

PART III. SECT. 2i , SUB-SECT. 7. 

ei. Liability of application db 

aQotment money in voluntary winding 
up.) — A oo. in voluntary liquidation 
may reoover unpaid application ft 
allotment money from a former share- 
holder, whose shares have been duly 
forfeited for non-payment of calls. — 
Re Australian Group ft General 
Assurance Oo., Ltd. (1982). 32 8. R. 
N. 8. W. 436 ; 49 N. 8. W. W. N. 111. 
— AUS. 

PART III. SECT. 22, SUB-SECT. 2. 

21741. Lien extended io fuUy paid 
shores — Valid.] — Where a debt to a 
oo. was contracted at a time when its 
articles imposed a tten on its shares, 

* not fully paid up,” ft the debt existed 

*1 


when the articles were amended by 
striking out the words M not fully paid 
up " : — Held : that this amendment 
operated, apart from sub -sect. (3) of 
sect. Ill of Cos. Ordinance, to create 
an effective lien with respeot to such 
debt on shares of the debtor fully paid 
up when the debt was contracted. — 
Batu Pahat Bank, Ltd. v . Tan Keng 
Tin, f 1 9331 A. O. 691, P. C.— STRAITS 
SETTLEMENTS. 

PART III. SECT. 23. SUB-SECT. 1. 

sg. Personal representative.] — The 
effect of sects. 51 ft 66 of Cos. Act, 
1932 (Man.), is that tho personal re 
presentatlve of a deceased shareholder 
oan sell ft transfer the latter*s shares 
direct to a purchaser without first 
becoming by transmission a shareholder 
in the oo., ft without making the de- 
claration referred to in sect. 54/ — 
Deacon v. Central Manitoba Mines, 
Ltd., [1934] I W. W. It. 45.— CAN. 

g i. Agreement binding — Com- 

pany entitled to refuse to register 



(hue* 2844a— Mite. English and Empire Digest Supplement. 


tising Co., Ltd. v. Whiting (1931), 47 
T. L. B. 420, O. A. 

2344b. As betwesn transferee * other share- 
holders.] — The holders of shares, bought in 
open market, although they may have been 
fraudulently issued by the directors, cannot 
on that ground claim relief against the other 
shareholders, whatever may be their rights 
Sc remedies against the directors. — Be 
Mexican A South American Co., Grise- 
wood & Smith’s Case, Db Pass’s Case (1859), 
4 De G. A J. 544 ; 28 L. J. Oh. 769 } 88 L. T. 
O. S. 822 ; 5 Jur. N. S. 1191 j 7 W. R. 681 ; 
45 B. B. 211, L. JJ. 

Annotations : — Oomd. He Athenaeum Life Aasoe. Soc., 
Chin nock's Dane (1800), John. 714 ; Re Phoenix Life 
Assoe., Ex p. Hatton (1802), 81 L. J. Oh. 340 ; Re Dis- 
coverers Finance Corpn., [1908] 1 Oh. 111. Reid. Re Royal 
British Bank, Mixer’s Case (1869), 4 De G. & J. 676 ; 
Re Mexican & South American Co., Oostello’s Caee (1860), 
2 De O. F. Ss J. 302 ; Re Kagair Mwyn Minins Co., 
Alexander’* Case (1861), 8 L. T. 883 ; Re Consols Inace. 
Assoon., Ben ham *8 Case (1866), 11 Jur. N. S. $81 : Re 
National & Provincial Marine Insoe., Ex p. Parker (1867), 
2 Oh. App. 686 ; Re Smith, Knight. Weston’s Case (1868), 
L. R. 6 Eq. 238 ; Spademan v. Evans (1868), 19 L. T. 
161 : Re Asiatic Banking Co.. Ex p. Odium (1869), 21 
L. T. 860 ; Re Bank of Hindustan, China & Japan, Ex p. 
Kintrea (1869), 6 Oh. App. 96 is Re Oonsols Insoe. Assoon., 
Gian vllle’s Case (1870), L. R. 10 Eq. 479 ; Re Smith. 
Knight, Battle’s Case (1870), 39 L. J. Oh. 391 ; Re 
European Bank, Masters* Case (1871), 7 Oh. App. 292 ; Re 
Great Wheal Busy Mining Co., Kinsr’B Case (1871), 40 
L. J. Oh. 361 ; R. e. Lam bourn Valley Ry. (1888), 22 
Q. B. D. 463 ; Re Discoverers Finance Oorpn., Lindlar’a 
CAse. [1910] 1 Oh. 312. 

2847. Add. Annotation : — Beta. Delavenne v. 
Broadhurst, [1981] 1 Oh. 234. 

2856. Add. Annotation : — Folld. Conybear v . 

British Briquettes, Ltd., 11937} 4 A11E. R. 191. 

2356a. Conybear v. British 

Briquettes, Ltd., No. 2590a, post. 

2889. For the paragraph in the original volume 
substitute the following paragraph : — 

Board equally divided.] — Under an art. 

equivalent to Table A, art. 22, the extrix. of 
a deceased member of a oo. had the right to 
be registered as a member, subject to the 
directors’ absolute discretionary right to 
decline such registration. At a board meet- 
ing of the two directors to consider the 
extrix. ’s application for registration, one 
director proposed Sc the other opposed 
registration. The board being equally 
divided, & there being no casting vote, the 
proposal was not carried, Sc the secretary 
was instructed to write to the extrix.’s solrs. 
accordingly & to return all the documents, 
namely, a transfer by the extrix. to herself 
certificates A registration fee: — Held; the 
board’s right of declining registration required 
to be actively exercised by a vote of the board 
ad hoc , Sc the mere failure to pass the proposed 
resolution for registration was not a formal 
active exercise of the right to decline ; the 
extrix. ’s absolute right to registration there- 
fore remained intact, A the register must 
be rectified accordingly. — Be Hackney 
Pavilion, Ltd., [1924] 1 Oh. 276; 93 

L. J. Oh. 193 : 130 L. T. 658. 

2390a. Presumption of bona tides.] — By one of the 
articles of assoon. of deft. oo. it was provided 
that : “ The directors may decline to register 


any transfer of shares made by a member 
who is indebted to the co., or in oase the 
transferee shall be a person of whom the 
directors do not approve or shall be con- 
sidered by them to oe objectionable or the 
transfer shall be considered as having been 
made for purposes not conducive to the 
interest of the oo. A the directors shall not be 
bound to specify the grounds upon which the 
registration of any transfer is declined under 
this article.” A shareholder sought to 
transfer a number of his shares, but the 
directors declined to register the transfer. 
By another article the holder of 1 share and 
1 vote, the holder of 5 shares had 2 votes & 
there was an additional vote for every 
additional 10 shares, with the result that by 
splitting a holding of shares, the voting power 
could be increased. It was alleged that the 
directors had systematically rejected transfers 
in order to prevent an increase in the voting 
power of the shareholders. In an action to 
enforce registration of the transfer it wae 
sought to adduce evidence that the directors 
had refused registration in accordance with 
that systematic practice: — Held: (1) evi- 
dence as to the rejection of transfers on 
previous occasions was inadmissible, as it 
could not be material to the issue in the 
present case ; (2) in the absence of evidence 
to the contrary the directors must be taken 
to have acted reasonably Sc bond fide , Sc as 
they were not bound to disclose their reasons, 
there was no ground for interfering with their 
exercise of their discretion. — Berry & 
Stewart v. Tottenham Hotspur Football 
Sc Athletic Go., Ltd., [1936] 3 All E. R. 654 ; 
53 T. L. R. 100 ; 80 Sol. Jo. 954. 

2408. Add. Annotation : — Refd. Berry v. Totten- 
ham Hotspur Football Sc Athletic Co., [1930] 
3 AU E. R. 554. 

2409. After this case add : — 

.] — Compare Discovery, Nos. 1706a, 

1705b, post . 

2412. Add. Annotation As to (1) Refd. Be 
King’s Settlement, King v. King, [1931] 2 
Ch7294. 

2419. Add. Annotations : — Apld. Kleinwort, Sons 
& Oo. v. Associated Automatic Machine 
Oorpn., Ltd. (1934), 161 L. T. 1, H. L. Distd. 
Peterborough Trust, Ltd. v. Steel Industries 
of Great Britain, Ltd. (1934), 78 Sol. Jo. 861. 
Refd. De Tchihatchef v. Salerai Coupling, 
Ltd., [1932] 1 Ch. 830. 


2419a. .] — Where in fact the secretary 

of a co. is permitted to certify transfers, his 
authority in that behalf only extends to 
acknowledging the receipt of certificates 
which are in fact lodged, Sc, if he certifies a 
transfer when no certificate has in fact been 
lodged, his statement in that behiHf is not in 
law the statement of the oo. — Kleinwort, 
Sons Sc Co. v. Associated Automatic 
-Machine Corpn., Ltd. (1984), 151 L. T. 1 ; 
50 T. L. R. 244 ; 78 SoL Jo. 168 ; 89 Com. 
Gas. 189, H. L. 


Annotation : — Distd. Peterborough Trust. Ltd. e. Steel Indus- 
tries of Great Britain, Ltd. (1934), 78 SoL Jo. 861. 


PART III. SECT. 88, SUB-SECT. 6.— 
8* (a). 

b I. .} — A provision In the charter 

of a oo. incorporated under Ontario 


Ooa. Act, that “ the shares of the oo. 
shall not be transferred without the 
consent of the board of director* ” 
is valid . — Re Phillips Sc La Pa loma 


u 


PART in. SECT. JM, SUB-SECT. «•- 
B. (b) !L 

8878 IL .1 —Re PaiuuPS St 

La Paxoma Swbxts. ltd. (1921), 
68D. L. R. 677 ; 51 O. L. R. W— 




VoL DL — Oommniet. Oases 8487a- 8478. 


2487a. Party regletered aa exocutor — Subsequently 
Semta g owner — Duty of company to register 
without formality of transfer.]-— Pltf. was the 
exor. of a testator who died in 1928 possessed 
of four debentures in the deft. oo. He gave 
the residue of his estate to pltf. & to his 
widow in equal shares. ’ Pltf. in due course 
was registered with the oo. in his representa- 
tive capacity on production of the probate, 
& on a division of the estate later on he 
claimed to be registered as owner, he having 
accepted the debentures as part of his share. 
The oo. refused & required a transfer to be 
executed to himself under condition 4 en- 
dorsed. Pltf. refused to comply & com- 
menced this action, claiming a declaration 
that he was entitled to be registered as owner 
without any such formality as required : — 
Held : in the circumstances, the transfer 
asked by the oo. was an idle formality. They 
were bound to register the person entitled, & 
had already registered pltf. in his representa- 
tive capacity & ought now to do so as owner. 
He was entitled to the declaration asked. — 
Edwards v. Ransombs & Rapier, Ltd. 
(1980), 143 L. T. 594. 

2452a. Transfer to director of over- 

payments made to vendor by company.]— 
A partnership business was sold to a co. for 
a sum of money which was satisfied by an 
allotment to the vendors of a number of fully 
paid shares in the co. It was subsequently 
discovered that, owing to mistake in the 
valuation, the partners had been overpaid 
by the co., &, in order to adjust the matter, 
two of them, on behalf of themselves & their 
co-vendors, voluntarily transferred to the 
chairman of the board of directors of the co. 
3,000 shares upon trust to use or sell them 
for the benefit of the co. An action was 
commenced against the chairman of the 
board of directors & the co. in which the 
pltfs. claimed that he held the shares as 
trustee for the individual shareholders & in 
which they sought an injunction restraining 
him from voting, at any meeting of the co., 
as the holder of the shares : — Held : (1) on 
the evidence, the chairman of the board of 
directors held the shares, not for the benefit 
of the individual shareholders, but for the 


benefit of the oo., 4c that he held them on 
trust, at his discretion, to sell them ; (2) the 
transfer did not offend against any principle 
laid down by any of the decided cases, & that 
the transaction was not made invalid by 
reason of the transfer having been made to 
a nominee on trusts which involved an 
obligation on the trustee to vote in respect 
of the shares as the oo. might from time to 
time direct. — Kirby v. Wilkins, [1929] 2 Oh, 
444 ; 142 L. T. 16. 

Annotation ; — Retd. Lowe v. Peter Walker (Warrington) & 
Robert Gain Sc Sons, Ltd. (1935), 80 Sol. Jo. 32. 

2456a. Provision of financial assistance by company 
for purchase of own shares — 1929 Act, s. 46 — 
What amounts to.] — Deft., being a director 4c 
manager of pltf. co., who carried on business 
as garage proprietors & motor-car dealers, 
entered into a written agreement with the 
oo. in consideration of a cash payment to 
resign both positions, covenanting also not 
to carry on or assist in carrying on a similar 
business within a certain radius for a period 
of five years. The agreement further pro- 
vided that he should transfer his share- 
holding in the co. to another director for 
£250, & this sum was paid to him by a cheque 
drawn on the co.’s account : — Held : 

(1 ) assuming the agreement to be one between 
employer & employee, the restrictive covenant 
was not rendered invalid as being contrary 
to public policy by reason of the fact that it 
was entered into on the termination of the 
employment instead of at the beginning ; 

(2) if the payment for the shares oy co.'s 
cheque was such as to contravene sect. 45 (1) 
of 1929 Act & to render the co. liable to a 
fine under sub-sect. (3), which was not proved, 
the agreement was not thereby rendered 
invalid. — Spink (Bournemouth), Ltd. v. 
Spink, [1936] Ch. 644 ; [1936] 1 All E. R. 
597 ; 105 L. J. Oh. 165 ; 165 L. T. 18 ; 62 
T. L. R. 366 ; 80 Sol. Jo. 225. 

2463. Add. Annotations : — Refd. I. R. Oomrs. v. 
Allan (1925), 9 Tax Oas. 234; Royal Exchange 
Assoe. v. Hope, [1928] Oh. 179. 

2478a. .] — Be Smith, Knight & Oo., Hakim's 

Case (1869), 7 Oh. App. 296, n. 

2475. Add. Annotation : — Apld. Delavenne v. 
Broadhurst, [1931] 1 Oh. 234. 


PART III. SECT. 23, SUB-SECT. 8.— 

2428 U. agreement 

tor the sale of share* does not imply 
a further agreement to have the trans- 
feree’s name registered as the holder. — 
Domingo v. Du Souza (1928), I. L. R. 
50 All. 695.— IND. 

f t. Claim to registration by 

assignee of insolvent member.] — The 
arts, of assoon. of a proprietary oo. 
provided that the regulations in Table 
A. in the Companies Act should not 
apply, but contained no tra n s mis sion 
obtuse providing for the registration 
« a member of - the oo. of any person 
becoming entitled to shares in eonse- 
qnenoe of the insolvency of a member. 
The directors were given power in 
theirj discretion to refuse to register the 
transfer of shares to any person they 
should not approve as transferee. On 
the tnaoivenoy of one of the members 
the directors declined to register his 
" soignee in insolvency as a member In 
reepect of the insolvent's shares. The 
soBgnee applied to the ot. to order 
*®o3fteefcion at the register of members 
by tnaortlnii therefonis ae the 

holder the Shares . — Held: the 

’■ I- R. IU AU. 


sd. Certificate stolen .] — Whitehead 
v. Bridge r Hrvenor Sc Oo., [1936] 
3 D. L. R. 408 ; 6 F. L. J. (Can.) 5.— 

CAN. 

PART 111. SECT. 23, SUB-SECT, 12.— 

2465 i. Loss of right to impeach — 
Transfer acted on by parties <b company.] 
— Wairakei, Ltd. v. Cleave, [1926] 
N. Z. L. R. 624.— N.Z. 

PART III. SECT. 2*, SUB-SECT. 13. 

so. Transfer of shares of director's 
wife.] — Resp. was the holder of shares 
not fully paid up in the bkpt. oo. 
Her husband was a director of the oo., 
Sc she had given him a power of attorney 
authorising him to indorse Sc transfer 
bar eerti&eates Sc transact any business 
with the oo. which she could transact 
in person. Resp. was also a share- 
holder in another oo. of which her 
husband was a director. Under tbe 
oonstttut&n of the bkpt. oo. its share- 
holders could not sell or dispose of their 
shares except with the leave of idle 
directors evidenced by a resolution 
of the board. All the directors of tbe 
bkpt. oo. except one were indebted to 
it on their shares. At meetings of the 


directors where as a result of a pre- 
arrangement each director In turn, 
except the one not indebted, refrained 
from voting on resolutions in which 
he was interested, resolutions were 
passed, in pursuance of the pre- 
arranged scheme, which resolutions 
authorised the exchange of resp.’s 
shares in the bkpt. oo. for shares in the 
other oo. Sc the purchase from her by 
the bkpt. oo. of the shares so received 
by her from the other oo., the purchase - 
price being payable by crediting her 
with full settlement of the amount 
owing by her to the bkpt. oo. Similar 
resolutions were passed with respect 
to the shares Sc indebtedness ot tbe 
indebted directors. Her husband voted 
on the resolutions affecting her: — 
Held : apart from the question ot the 
validity of the resolutions, the trans- 
action should be set aside on tbe ground 
that it was a sham Sc did not fall within 
the oases in which it has been held 
that a bond fide out-ft-out transfer 
of partially paid shares on the eve of 
insolvency of a oo. will be upheld, 
even though made to an insolvent Sc 


W. W. R. 370; [19S 
45 B. O. R. 355. — <1 


8 D. L. R. 702 ; 



Cases 8523 — 2588a, English and Empire Digest Supplement. 


2528. Add. Annotation * : — Diftd. Re Park Ward, 
[1920] Oh. 828. Refd. Lever Bros., Ltd. v. 
Bell, [1981] 1 K. B. 557. 

2578* Add, Annotation : — Refd. Shuttleworth v. 
Oox (Maidenhead) (1926), 43 T. L. R. 83. 

2580. Add. Annotation ; — Dbtd. Shuttleworth v. 
Oox (Maidenhead) (1920), 43 T. L. R. 83. 

2585a. Article restricting right of transfer — Con- 
struction.]— Arts, of assocn. restricting transfer 
of shares must be so oonstrued as not un- 
reasonably to prevent shareholders from fairly 
& reasonably exercising their powers as 
, members of the co. 

Testator appointed his wife, a son, Sc two 
other persons exors. Sc trustees of his will, 
whereby he bequeathed his residuary estate 
to the trustees on trust to sell Sc convert Sc 
to hold the proceeds, after the wife’s death, 
upon trust as to one-third thereof for the said 
son. Sc as to the remaining two-thirds for the 
other children of testator alive at testator’s 
death. The residue included shares in the 
co. f some in testator’s name, the remainder 
in the 'name of another as his nominee or as 
trustee for him. The will was proved by the 
Widow Sc the son only. They caused these 
shares to be registered in their own names 
without qualification, as the arts, of the co. 
disqualified transferees from receiving notice 
of or voting at meetings. Later they 
appointed an additional trustee of the will ; 
Sc in order to vest the shares jointly in them 
Sc him, all three executed a transfer. This 
was presented to the co. for registration, but 
• registration was refused on the ground that 
the restrictions on transfer imposed by the 
articles applied : — Held : the transfer could 
be justified under the arts. — Re Hobson, 
Houghton Sc Oo., [1929] 1 Oh. 300 ; 98 
L. J. Oh. 140 ; 140 L. T. 490. 

2585b. Right to transfer to another 

member of company. — Certain shareholders 
in a private co. , commenced an action to 
restrain certain members of the co. from 
transferring shares otherwise than in accord- 
ance with the arts, of assocn. The sub- 
stantial question, which came before the ct. 
upon motion, was whether one member was 
entitled, under the articles, to transfer shares 
to another member. The material articles 
were as follows : — 

Art. 5 : " The directors may in their 
absolute Sc uncontrolled discretion refuse to 
register any proposed transfer of shares, Sc 
clause 20 of Table A shall be modified 
accordingly. No shares shall in any circum- 
stances be transferred to any infant, bkpt., 
or person of unsound mind. Save as hereby 
otherwise provided, no share shall be trans- 


ferred to any person who is not a member of 
the oo. so long as any member or failing such 
member any person selected by the directors 
is willing to purchase the same at the fair 
value which shall be determined as herein- 
after provided." Art. 0 : "In order to 
ascertain whether any member or person 
selected as aforesaid Is willing to purchase a 
share at the fair value, the person whether a 
member of the co. or not proposing to 
transfer the same, hereinafter called 4 the 
retiring member,* shall give notice in writing, 
hereinafter described as a * sale notice,’ to 
the co. that he desires to sell the same. Sc 
until otherwise determined by the co. in 
general meeting the same shall be offered 
among the holders of ordinary shares in 
roportion as near as may be to their existing 
oldings thereof and any not accepted by 
them shall be offered to such other persons 
as the directors shall determine. Such notice 
shall constitute the co. the agent of the 
retiring member for the sale of Buch shares 
to any member of the oo. or a person selected 
as aforesaid at the fair value. No sale notice 
shall be withdrawn except with the sanction 
of the directors " : — Held: there was nothing 
in the language of arts. 5 & 0 which gave rise 
to the necessity of implying any restriction 
upon the right of a member of the company 
to transfer shares therein to another member. 
— Delavbnne v . Broadhurst, [1931] 1 Oh. 
234 ; 100 L. J. Oh. 112 ; 144 L. T. 342. 

2589a. Finance Act, 1927 (c. 10), s. 

55. — What amounts to “ issue 99 of shares] — 
In connection with a scheme for the recon- 
struction of a company a new co. was formed 
to enter into a sale agreement to acquire 
the undertaking of the existing co. The 
consideration for the agreement was to con- 
sist, in addition to the discharge by the new 
co. of certain liabilities of the old co. of the 
allotment of shares in the new co. to the 
shareholders in the old co. Letters of 
allotment were sent to these shareholders, 
accompanied by a form of renunciation. 
Before the original allottees were registered 
some of them renounced in favour of other 
persons, with the result that of the first 
registered shareholders in the new co. those 
who had been shareholders in the old co. 
held less than 90 per cent, of the shares in 
the new co. The question of the stamp duty 
payable on the sale agreement Sc other 
documents was submitted for adjudication, 
the oo. contending that the sending of the 
letters of allotment constituted an " issue " 
of shares to the original allottees, Sc that the 
conditions of exemption from ad valorem 
duty laid down in the Finance Act, 1927 


PART HI. SECT. 28, SUB-SECT. 14.— 

2S21 I. Contract for sale of share * — 
Before presentation of petition — Whether 
void .) — A share being a fas in personam, 
the mere fact that liquidation has 
intervened oannot, in the abeenoe of a 
dear agreement to that effect, prevent 
enforcement of a purchase of shares 
oondnded at a prior date, the pur- 
chaser taking the chance of any 
depreciation In market value mean- 
while. — Union Srarr Aoknoy Liqui- 
dators v. Hatton, [1927] App, D. 
240. — S. AP. 

PART III. SECT. 28, SUB-SECT. 15.— 
A. (b) i. 

ea. Purchase in name of infant — 


Whether complete gift of shares to infant.) 
— In 1 920 rosp. purchased out of his own 
funds shares In a limited oo., 8c directed 
that the shares should be registered 
in the name of his son who was then 
ten years old. The son attained his 
minority, in Soots law, in Sept. 1923. 
The share certificates were held by 
reap, until July, 1925, when he de- 
posited them with his law agents on 
behalf of the son. Dividend warrants 
were issued regularly in the son's name. 
Reap., on behalf of the son, claimed 
repayment for the year ended Apr. 6, 
1925, of the tax deducted from the 
dividends on the shares. The Crown 
contended (a) that to make a gift by 
a father to his son effective there 
must be a delivery either to the donee 

26 


or to some third person for him ; 
(5) that as the son was a pupil child at 
tho date of the alleged gut he was 
incapable of acting or consenting, 8c 
that reap., as tutor of the pupil child, 
was the only person who could act for 
him: (c) that as reap, bad done 
nothing beyond taking the title to tho 
shares in the son's name, the shares 
remained under the control & at the 
disposal of reap. The claim was 
allowed by the General Comm, who 
held that the shares had been effectively 
donated to the son 8c were his sole 
property : — Held : an effective donation 
of the shame had been made. — I nland 
Revrnub Combs, v. Wilson. [1928] S.O. 
(H. L.) 42 ; 13 Tax Gas. 789.— SOOT. 
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(c. 10), s. 55, were complied with. The 
Oomrs. of Inland Revenue decided that ad 
valorem duty was payable : — Held : the 
allotment letter accompanied by the form 
of renunciation was not an issue of Bhares, 
but only notice that the allottee was entitled 
to demand that shares should be issued either 
to himself or, if he preferred it, to his nominee 
to be named in the form of renunciation. 
Therefore the Oomrs. were right in claiming 
ad valorem duty. — Oswald Tillotson, Ltd. 
v . Inland Revenue Cokes., [1033] 1 K. B. 
134 ; 101 L. J. K. B. 737 ; 147 L. T. 481 ; 
48 T. L. R. 028, 0. A. 

Annotation : — Reid. Re Walker’s Settlement, Royal Exchange 
Assurance v. Walker, [1936] Oh. 507. 

2589b. .] — In 1919 applt. co. 

acquired for cash nearly 42 per cent, of the 
issued share capital of the C. co. In 1930, in 
connection with a scheme for the amalgama- 
tion of the two cos., applt. co. acquired a 
further 65 per cent, of the issued share 
capital of the C. co. in exchange for the allot- 
ment to the shareholders of the C. co. of 
unissued share capital of applt. co. : — Held : 
the transfers of shares which were executed 
to carry out the latter transaction were not 
exempt from stamp duty under sect. 66 (1) (B) 
of Finance Act, 1927 (c. 10), since the sub- 
sect. contemplated the acquisition under a 
scheme of amalgamation by an issue of 
unissued capital of not less than 90 per cent, 
of the share capital of an existing co. The 
acquisition in this manner of the balance 
required over & above shares previously 
acquired for cash to make up not less than 
90 per cent, of the share capital of an existing 
co. did not fall within the sub-sect. — Lever 
Bros., Ltd. v. Inland Revenue Comrs., 
[1938] 2 K. B. 618 ; [1938] 2 All E. R. 808 ; 
107 L. J. K. B. 009 ; 169 L. T. 130 ; 54 T. L. R. 
892 ; 82 Sol. Jp. 452, C. A. 

2590a. .] — Those in control of 

deft. co. were desirous of converting it into 
a private co., & pltfs. were anxious to prevent 
this being done. With this purpose in view 
pltfs. executed 44 transfers, each being a 
transfer of five £1 shares for a stated con- 
sideration of £5. Each transfer was stamped 
1 8. (which is the correct duty on a transfer for 
£5), but bore no adjudication stamp. It was 
proved that no consideration money passed, 
& that the transfers were not transfers upon 
a sale of the shares. The co. refused to 
register the transfers for the reason that 
they were not duly stamped : — Held : ( 1 ) the 
co. was justified in refusing to register the 
transfers. The transfers, not being con- 
veyances on sale, must be stamped either as 
voluntary conveyances, in which case Finance 
(1909-10) Act, 1910 (c. 8), s. 74 (2), required 
that the stamp duty should be adjudicated, 
or under Sched. to the Stamp Act, 1891 
(c. 39), as conveyances or transfers of any 
kind not thereinbefore described, in which 
case that Act required them to be stamped 
10s. ; (2) following Maynard v. Consolidated 
Kent Collieries Corpn ., [1903] 2 K. B. 121 ; 

9 Digest 370, 3256, the directors, in con- 
sidering whether the transfer was duly 


stamped, were entitled to go behind the 
consideration stated in the transfer. — Cony- 
bear v . British Briquettes, Ltd., [1937] 
4 All E. R. 191 ; 81 Sol. Jo. 943. 

2608. Add. Annotation : — Retd. Re Cooper (Cuth- 
bert) & Sons, Ltd., [1937] Ch. 392. 

2637. Add. Annotation : — Retd. Spencer v. Ash- 
worth Partington, [19251 1 K. B. 689. 

2646. Add. Annotation : — Refd. Bills Trustee v. 
Dixon -Johnson, [1924] 2 Ch. 451. 

2658. Add. Annotation: — Refd. Weld v . Petre, 
[1929] 1 Oh. 33. 

2667a. What amounts to sale.] — Stock 

transferred as a security for a floating balance, 
& under an agreement to continue it trans- 
ferred & re-transferred by & to the creditor 
by way of loan : — Held : a sale. — Ex p. 
Dennison (1797), 3 Ves. 562 ; 30 E. R. 1162, 
L. 0. 

Annotation : — Apld. Langton v. Waite (1868), L. R. 6 Eq. 

1 65 . 

2669. Add. Annotation : — Refd. Ellis Trustee v. 
Dixon- Johnson, [1924] 2 Ch. 451. 

2689a. Whether mortgagee bound to obtain 

best prloe.] — Semble : a mtgee. of shares is not 
bound to watch the market so as to sell them 
at the highest price ; & he does not by failing 
to sell at the most favourable opportunity 
lose his right to prove against the estate of. 
the mtgor. — Re McMurdo, Penfield v. 
McMurdo, [1902] 2 Ch. 084 5 71 L. J. Ch. 
091 j 80 L. T. 814 ; 60 W. R. 044, C. A. 

2694. Add. Annotation: — Apld. Weld v. Petre, 
[1929] 1 Ch. 33. 

2708a. No lien conferred by artleles of associa- 

tion.] — Bye-laws of applt. bank, made under 
its Act of incorporation, provided : (44.) 

“ the directors may decline to register any 
transfer of a share made by a shareholder 
who is indebted to the bank ” ; (57.) 44 the 
directors may deduct from the dividends 
payable to any shareholder all sums of money 
due by him to the bank on account of calls 
or otherwise.” In Nov. 1924, the registered 
holder of two shares assigned them in writing 
to reap, as security for money due ; he 
executed no transfer but deposited the share 
certificate with resp. In May 1925, the bank, 
which had no notice of the assignment, 
obtained judgment against the shareholder 
for money due from him, & seized the shares 
in execution. There was no evidence that the 
shareholder's liability to the bank existed 
at the date of the assignment : — Held : the 
bye-laws gave the bank no lien on the shares 
for the debt to them, & resp. was entitled 
under the aesigimient to a charge in priority 
to the bank’s rights under the execution. — 

* Bank of N. T. Butterfield & Son, Ltd. v . 
Gounsky, [1920] A. 0. 733; 05 L. J. P. C. 
102; 135 L. T. 584, P. 0. 

2705. Add. Annotation : — Consd. Kirby v. Wilkins, 
[1929] 2 Ch. 444. 

2706. Add. Annotation : — As to (1) Distil. Kirby v . 
Wilkins, [1929] 2 Ch. 444. 

2707. Add. Annotation : — Consd. Kirby v. Wilkins, 
[1929] 2 Ch. 444. 


PART IIL SECT. 24, SUB-SECT. S. 

2*45 i. Whether rift complete.}— 
Gut* of iluumi : — Held .* not oomplete 
pnttl at least the transfers were handed 
to the reepectire transferees. — Con- 


missionkb or Stamps e. Todd, [1924] 
N. Z. h. R. 345. — M.Z. 

PART III. SECT. 26, SUB-SECT. 1,— A. 
*a. Surrender for cancellation — 

27 


Failure of company to observe terms — 
Whether enforceable by injunction .} — 
McDouoau v . WnsoM, [1938] 3 
D. L. R. 111.— CAN. 
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2715. Add. Annotation : — Erpld. Kirby v. Wilkins, 
[1920] 2 Oh* 444. 

2748a. Forfeiture contrary to scheme of arrange- 
ment.] — Resp. bank was incorporated in 
1925 with a capital of 60 lacs of .rupees divided 
into 50,000 snares of Rs.100' each. These 
shares, all of which were issued, were called 
A shares. In 1926, the capital was increased 
by another 60,000 shares of Rs.100 each, of 
which 26,000, called B shares were then 
issued. On the issues of the A & B shares, 
Rs.50 per share had been called up. In 
1931, the bank suspended, payment. A 
scheme of arrangement between the bank, 
its creditors So shareholders was then pre- 
pared, approved & sanctioned by the ct. 
in Dec. 1931, but, in July, 1932, it became 
necessary for an amended scheme of arrange- 
ment to be drawn up, & this was sanctioned 
by the ct. on Nov. 15, 1932. In the mean- 
time, the directors had, by resolution dated 
Mar. 16, 1032, made a call of Rs.20 in respect 
of the A & B shares, of which Rs.10 was to 
be paid on or before Apr. 30, 1932, & Rs. 10 
on or before May 20, 1932. The amended, 
scheme was in due course submitted to 
meetings of the creditors & shareholders 
respectively, approved by them, & sanctioned 
by the ct. in Nov. 1932. One of the pro- 
visions of the amended scheme was that 
further calls on capital oi A A B class shares 
would not exceed 26 per cent., 20 per cent, 
having been already called, thus leaving only 
a further call of 6 per cent, to be made. The 
amended scheme, however, went on to pro- 
vide that the calls of 26 per cent, should be 
distributed in 6 calls of 6 per cent, payable 
each half-year, the first on July 1, 1932, So the 
last on July 1, 1934. The directors there- 
after passed a resolution that the last 6 per 
cent, called should be payable on* Feb. 20, 
1938, thus completely ignoring the amended 
scheme. On Mar. 26, 1933, the directors 
purported to forfeit certain shares by reason 
of non-payment of the calls of 25 per cent., 
in accordance with these resolutions. The 
bank having later gone into liquidation, the 
liquidator contended that the forfeitures 
were ultra vires , So contended that the names 
of the holders of these shares should be 
included in the list of contributories. He 
then applied to the ct. to settle the list of 
contributories, to which application the ct. 
acceded, declaring the shares wrongly for- 
feited, So rectifying the register by replacing 
the names of the shareholders thereon & 
placing such names on the list of contri- 
butories. The question upon this appeal 
was whether or not that decision was a 
correct one, So it was further contended that 
the forfeitures had been ratified by the whole 
body of creditors So shareholders by the issue 
to them of certain balance sheets, by the 
discussion of the matter, at meetings, & by 
reason of the fact that the validity of the 
forfeitures had never been challenged ; — 
Held: (1) the forfeitures were ultra vires 
the bank ; (2) in view of the binding character 
of the scheme sanctioned by the ct., no 


variation of, or departure from, that scheme 
could be validated by the mere acquiescence 
of the shareholders So creditors ; (3) in the 
matter of forfeitures of shares, technicalities 
must be strictly observed. — Sri mati Pbemila 
Devi v. Peoples Bank of Northern India, 
Ltd., Gobind Bam Kapur v. Peoples Bank 
of Northern India, I/td., Dunni Chand v. 
Peoples Bank of Northern India, Ltd., 
[1038] 4 All E. R. 337 ; 82 Sol. Jo. 1008, 
P. O. 

2769. Add. Annotation : — Dlstd. Be Burradon So 
Ooxlodge Goal Co., Martin’s Bank v. The Go. 
(1930), 23 B. W. 0. O. 7. 

2798. Add. Annotation : — Retd. Be Darwen & 
Pearce, Associated Paper Mills v. Barnes 
(1926), 95 L. J. Oh. 487. 

2798a. For what amount — Shares reissued.] — 

(11 Where a co. in pursuance of its arts, of 
assocn. has forfeited shares for non-payment 
* of moneys due on allotment So calls. So the 
arts, provide that notwithstanding forfeiture 
the ex-shareholder shall be liable to pay all 
calls or other money owing upon the shares at 
the time of the forfeiture. So the shares are 
subsequently sold So reallotted to other 
persons with the result of a loss to the co., 
the co. on the subsequent bpkcy. of the ex- 
shareholder is only entitled to prove for the 
actual loss suffered; that is the difference 
between the amount received on the reallot- 
ment of the forfeited shares So the amount 
due at the date of the forfeiture. 

(2) Any payment of the uncalled capital 
by the new allottees must enure for the benefit 
of the original allottee who has forfeited the 
shares So release him pro tanto in respect of 
the damages for which his breach of contract 
in failing to pay the calls rendered him liable. 
— Re Bolton, Ex p. North British Arti- 
ficial Silk, Ltd., [1Q30] 2 Oh. 48 ; 99 

L. J. Oh. 209 ; 143 L. T. 425 ; [1929] B. So 
C. B. 141. 

2799. Add. Annotation: — Reid. Be Darwen So 
Pearce, Associated Paper Mills v. Barnes 
(1920), 95 L. J. Oh. 487. 

2820a. .] — Be Bolton, Ex p. North 

British Artificial Silk, Ltd., No. 2798a, 
ante. 

2821. Add. Annotation : — Consd. Be Bolton, Ex p. 
North British Artificial Silk, Ltd., [1030] 2 
Oh. 48. 

2822. Add. Annotation : — Apld. Re Bolton, Ex p. 
North British Artificial Silk, Ltd., [1930] 2 
Oh. 48. 

2828. After this case add : — 

.] — See, now, Companies Act, 1929 (c. 23), 

s. 142. 

2888a. Appointment by maJority^-VaUdity.} — 

The rule of corpn. law that when a duty is 
delegated to a body of persons those persons 
can act at a meeting does not apply to the 
case of arts, of assocn. of cos. incorporated 
under Cos. Act. 

By Art. 90 a of the arts, of assocn. of a co. 
it was provided as follows : “ the governing 


PART IIL SHOT. 80, SUBJECT. l.—C. 

tb. F ra u du l ent emot UaMon by oo m- 
pony— Bar io action— Laches. H-Pat- 


Ltd. 

on 

I 


PART IIL SECT. 87 , SUB-SECT, fi.— A. 

m I. — PleaofUfmtkdion.) — Habib 
root v. Standard AxxnmmvM <fc 
Brass Wombs, ltd, <liw, L h . K. 
4® Bom. 716. — HID. 
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director* shall have power from time to 
time Sc at any time to appoint Sc remove at 
will additional directors Sc to define & limit 
their powers Sc duties provided that the total 
number of directors shall not exceed the 
prescribed maximum. Any director so ap- 
pointed shall retire from office at the next 
general meeting, but shall be eligible for re- 
election subject to the approval of the 
governing directors. In all questions arising 
fiie opinion of the governing director or 
directors shall prevail.** Two out of the three 
governing directors of the oo. having, against 
file will of the third, by a resolution purported 
to appoint additional directors : — Held : on 
the construction of Art. 90a, the powers 
conferred on the governing directors by that 
article were to be exercised by all of them, 
Sc the resolution was, therefore, invalid. — 
Pbbbott Sc Pbrrott, Ltd. v. Stephenson, 
[1934] Oh. 171 ; 103 L. J. Oh. 47 ; 150 L. T. 
189 ; 60 T. L. R. 44 ; 77 Sol. Jo. 816. 

2839. Add, Annotations : — Dlstd. Worcester Cor- 
setiw, Ltd. v. Witting, [1936] Oh. 640 ; Refd. 
Re JoneS (R. E.), Ltd. (1933), 50 T. L. R. 31. 

2840. Add, Annotation: — As to (2) Apld. Wor- 
cester Oorsetry, Ltd. v. Witting, [1930] Ch. 040. 

2841a. .] — The arts, of a co. provided (art. 

12) : “ Until otherwise determined by a 

general meeting the number of directors shall 
not be less than two nor more than seven.** 
The arts, also adopted arts. 83 Sc 86 of 
Table A, 1908 Act : — Held : the power of 
appointing additional directors had not been 
delegated to the directors so as to exclude 
the inherent power of the co. in general 
meeting to appoint directors. — Worcester 
Corsbtry, Ltd. v. Witting (1932), [1930] Ch. 
040 ; 105 L. J. Oh. 385, 0. A. 

2844. Add, Annotation: — Refd. Re Jones (R. E.), 
Ltd. (1933), 50 T. L. R. 31. 

2850. Add Citation 13 Mans. 316. 

2854. Add. Annotation : — Refd. NeuBchild v. 
British Equatorial Oil Co., [1925] Ch. 340. 

2856. Add. Annotation : — As to (3) Refd. Kerr v. 
Marine Products (1928), 44 T. L. R. 202. 

2879a. .] — (1) A private co. was governed 

partly by special arts. & partly by Table A. 
Table A, art. 70, fixed the qualification of a 
director as “ the holding of at least one 
share.” Special art. 20 empowered the 
directors to appoint any other “ qualified 
person *’ either to fill a casual vacancy or as 
an addition to the board. At a full board 
meeting on Saturday, Nov. 14, transfers of 
shares to two outsiders were duly passed for 
registration, after which the transferees were 


forthwith elected directors. The transfers 
were registered on the following Monday : — 
Held : though before their appointment the 
transferees had acquired an absolute right 
to registration, they were not “ qualified 
persons ** before actual registration. Sc their 
appointment as directors was invalid. 

(2) A director was due to retire by rota- 
tion at the annual general meeting on 
Wednesday, Nov. 11, Sc part of the business 
of which notice was given was the election 
of a director in his place. The retiring 
director's re-election was moved at the 
meeting, but the matter, though discussed, 
was not finally dealt with, Sc the meeting was 
adjourned successively to Thursday, Nov. 12, 
Saturday, Nov. 14, Sc Tuesday, Nov. 17. 
At the last adjournment the original motion 
for the retiring director’s re-election was put 
Sc loBt, Sc another shareholder was proposed 
& elected in his place : — Held : as the 
adjourned meeting was merely a continuation 
of the original meeting at which the question 
of the retiring director's re-election or re- 
placement was considered, the proceedings 
were in order, & Table A, art. 82, had no 
application. (3) Semble : Table A, art. 82, 
only applies to a case where the retirement 
of a director by rotation Sc the necessity for 
his re-election or replacement is entirely lost 
sight of at the annual meeting. — Spencer v. 
Kennedy, [1926] Oh. 125 { 96 L. J. Ch. 240 ; 
134 L. T. 591. 

Annotation: — As to (3) Dbtd. Holt v. Oatterall (1931). 47 
T. L. R. 332. (I am not satisfied that Mr. Jusncis 
Astburt, by his remarks at d. 133. meant to say anything 
of the kind, per Mauoham, j.) 

2889. Annotations : — For “ Howard v. Sadler, 
[1895] 1Q.B.1 " read “ Howard v. Sadler, 
[1893] 1 Q. B. 1. 

2895a. Transfers of shares passed before election — 
Transfers not registered until after election.] — 

Spencer v, Kennedy, No. 2879a, ante. 

2905. Add the following paragraph ; — 

(8) As to the shares taken for attendance 
fees, I am also of opinion that applts. are not 
liable to contribute in respect of those shares. 
They were taken, Sc, as it seems to me, 
improperly taken, as paid-up shares, but the 
same principles which apply to the 100 
shares apply, as I think, to these shares also 
(Turner, L.J.). 

2922. Add. Annotations : — Refd. Biddulph Sc Dis- 
trict Agricultural Soc. v. Agricultural Whole- 
sale Soc. (1926), 95 L. J. Ch. 570 ; Re Farrer 
(T. N.), Ltd., [1937] Ch. 352. 

2944. Add. Annotations : — Refd. Re City Equitable 
Fire Inace. (1924), 40 T. L. R. 853; Re Etic, 
[1928] Ch. 801. 


PART III. SECT. 28, SUB-SECT. 1.— 0. 

qi. Omission of bye-law authoris- 

ino alteration i n number. ] — MoKenxa 

V . Spooner O ns. Ltd., [1984] 1 

W. W. R. 255. — QAfc. 

PART IIL SECT. 28, SUB-SECT. l.—D. 

e. Add “ varied, 88 O. L. R. 414 ; 
83 D. L. R. 487/^ 

PART UL SECT. 28, SUB-SECT. 2.— A. 

a. Add » varied, 9 A. R. 820.” 
PART IXL SECT. 28, SUB-SECT. 2. — B. 

•d. Shares not required to be held in 
own right — Hmc fcBromefleiat ownership 


necessary — Effect of bankruptcy .] — An 
insolvent, who is registered a s a member 
of a oo. in respect of shares therein, is 
the holder of toe shares & is the person 
who must be taken to be referred to in 
an agreement or an art. which declares 
the tenure of the managing dlzeotor 
to depend on his being the " holder 
of shares.*' In this respect there is 
a distinction between the words 
*• holder ** & •• holder in bis own right.** 
—Re Camberwell Motors Pty., Ltd., 
[1926]| YJU. R. 5$8 ; [1920] Argus*/. R. 

PART UL SECT. 28, SUB-SECT. 8. — A. 

2958 ii. ZHredor acting as 

seeretarydrmeurer.) — Held : Cos. Act, 


R. S. A., 1922 (o. 156), Table A, art. 54, 
did not deal with the remuneration of 
a secretary-treasurer, performed by 
one who was also a director. — Ander- 
son v. Herbert Paint Sc Varnish 
Oo., Li®. (Alts.), [1927J 8 W. W. R. 
809*— CAN. 

2958 111. — — Gratuity — Not by 

way of remuneration lor services .] — 
Bye-law* passed by the directors of 
deft, oo.. Sc said to hare been confirmed 
by the shareholders at a special general 
mee ting , providing for the transfer by 
defToo. to the three individual defts. 
of shares in another oo. as remuneration 
for past services as directors Sc offices*, 
were attacked In this action by share- 
holders in deft. oo. '.—Held : there was 
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8715. Add. Annotation : — Ezpld. Kirby 0 . Wilkins, 
[1888] 2 Oh. 444. 

2748a. Forfeiture contrary to scheme of arrange- 
ment,] — Beep, bank was incorporated in 
1926 with a capital of 60 lacs of rupees divided 
into 60,000 snares of Bs.100* each. These 
shares, all of which were issued, were called 
A shares. In 1926, the capital was increased 
by another 50,000 shares of Bs.100 each, of 
which 25,000, called B shares were then 
issued. On the issues of the A A B shares, 
Bs.50 per share had been called up. In 
1931, the bank suspended, payment. A 
scheme of arrangement between the bank, 
its creditors A shareholders was then pre- 
pared, approved A sanctioned by the ct. 
in Dec. 1981, but, in July, 1932, it became 
necessary for an amended scheme of arrange- 
ment to be drawn up, A this was sanctioned 
by the ct. on Nov. 16, 1932. In the mean- 
time, the directors had, by resolution dated 
Mar. 16, 1932, made a call of Bs.20 in respect 
of the A A B shares, of which Bs.10 was to 
be paid on or before Apr. 30, 1932, A Bs. 10 
on or before May 20, 1932. The amended 
scheme was in due course submitted to 
meetings of the creditors A shareholders 
respectively, approved by them, A sanctioned 
by the ct. in Nov. 1932. One of the pro- 
visions of the amended sclv me was that 
further calls on capital of A A B class shares 
would not exceed 26 per cent., 20 per cent, 
having been already called, 'thus leaving only 
a further call of 5 per cent, to be made. The 
'amended scheme, however, went on to pro- 
vide that the calls of 25 per cent, should be 
distributed in 5 calls of 6 per cent, payable 
each half-year, the first on July 1, 1932, A the 
last on July 1, 1934. The directors there- 
after passed a resolution that the last 6 per 
cent, called should be payable on Feb. 20, 
1933, thus completely ignoring the amended 
soheme. On Mar. 26, 1933, the directors 
purported to forfeit certain shares by reason 
of non-payment of the calls of 25 per cent., 
in accordance with these resolutions. The 
bank having later gone into liquidation, the 
liquidator contended that the forfeitures 
were ultra vires, A contended that the names 
of the holders of these shares should be 
included in the list of contributories. He 
then applied to the ct. to settle the list of 
contributories, to which application the ct. 
acceded, declaring the shares wrongly for- 
feited, A rectifying the register by replacing 
the names of the shareholders thereon A 
placing such names on the list of contri- 
butories. The question upon this appeal 
was whether or not that decision was a 
correct one, A it was further contended that 
the forfeitures had been ratified by the whole 
body of creditors A shareholders by the issue 
to them of certain balanoe sheets, by the 
discussion of the matter at meetings, A by 
reason of the fact that the validity of the 
forfeitures had never been challenged : — 
Held : (X) the forfeitures were ultra vires 
the bank ; (2) in view of the binding character 
of the scheme sanctioned by the ct., no 


variation of, or departure from, that scheme 
could be validated by the mere acquiescence 
of the shareholders A creditors ; (3) in the 
matter of forfeitures of shares, technicalities 
must be strictly observed. — Srjmati Premil a. 
Devi v. Peoples Bake op Northern India, 
Ltd., Gobind Bah Kapur v. Peoples Bank 
op Northern India, Ltd., Dunni Chand v. 
Peoples Bank op Northern India, Ltd., 
g038] 4 All E. B. 337 ; 32 Sol. Jo. 1008, 


2789. Add. Annotation: — Dlstd. He Burradon A 
Coxlodge Coal Co., Martin's Bank v. The Co. 
(1930), 23 B. W. O. 0. 7. 

2793. Add. Annotation : — Retd. Be Darwen A 
Pearce, Associated Paper Mills v. Barnes 
(1928), 96 L. J. Ch. 487. 

2798a. For what amount — Shares reissued.] — 

(1) Where a co. in pursuance of its arts, of 
assocn. has forfeited shares for non-payment 
' of moneys due on allotment A calls, A the 
arts, provide that notwithstanding forfeiture 
" the ex-shareholder shall be liable to pay all 
calls or other money owing upon the shares at 
the time of the forfeiture, A the shares are 
subsequently sold A reallotted to other 
persons with the result of a loss to the co., 
the oo. on the subsequent bpkcy. of the ex- 
shareholder is only entitled to prove for the 
actual loss suffered, that is the difference 
between the amount received on the reallot- 
ment of the forfeited shares A the amount 
due at the date of the forfeiture. 

(2) Any payment of the uncalled capital 
b v the new allottees must enure for the benefit 
of the original allottee who has forfeited the 
shares A release him pro tanto in respect of 
the damages for which his breach of contract 
in failing to pay the calls rendered him liable. 
— Be Bolton, Ex p. North British Arti- 
ficial Silk, Ltd., [1Q30] 2 Ch. 48 ; 99 
L. J. Ch. 209 ; 143 L. T. 426 ; [1929] B. A 
0. B. 141. 


2799. Add. Annotation: — Reid. Be Darwen A 
Pearce, Associated Paper Mills v . Barnes 
(1920), 95 L. J. Oh. 487. 

2820a. .] — Be Bolton, Ex p. North 

British Artificial Silk, Ltd., No. 2798a, 
ante. 


2821. Add. Annotation : — Coned. Be Bolton, Ex p. 
North British Artificial Silk, Ltd., [1930] 2 
Oh. 48. 


2822. Add. Annotation : — Apld. Re Bolton, Ex p. 
North British Artificial Silk, Ltd., [1930] 2 
Oh. 48. 

2828. After this case add : — 

.] — See, now , Companies Act, 1929 (c. 23), 

a. 142. 

2888a. — — Appointment by majority — Validity.] — 
The rule of corpn. law that when a duty is 
delegated to a body of persons those persons 
can act at a meeting does not apply to the 
case of arts, of assocn. of cos. incorporated 
under Cos. Act. 

By Art. 90 a of the arts, of assocn. of a co. 
it was provided as follows : “ the governing 


PART 1U. SECT. 28, SUB-SECT. l.—C. 


tbbson v. Vulcan Xaoit Works. Lxd. 
“ [IMS] 4 D. L. £808; cm 
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directors shall have power from time to 
time A at any time to appoint A remove at 
will additional directors A to define & limit 
their powers A duties provided that the total 
number of directors shall not exceed the 
prescribed maximum. Any director so ap- 
pointed shall retire from office at the next 
general meeting, but shall be eligible for re- 
election subject to the approval of the 
governing directors. In all questions arising 
the opinion of the governing director or 
directors shall prevail.'* Two out of the three 
governing directors of the oo. having, against 
the will of the third, by a resolution purported 
to appoint additional directors ; — Held : on 
the construction of Art. 90a, the powers 
conferred on the governing directors by that 
article were to be exercised by all of them, 
A the resolution was, therefore, invalid. — 
Pbrrott & Pkrrott, Ltd. v. Stephenson, 
[1984] Oh. 171 ; 103 L. J. Oh. 47 ; 150 L. T. 
189 ? 60 T. L. R. 44 ; 77 Sol. Jo. 816. 

2889. Add. Annotations : — Distd. Worcester Cor- 
sefcrv, Ltd. v . Witting, [1936] Oh. 640 ; Refd. 
Re JoneS (R. E.), Ltd. (1938), 50 T. L. R. 31. 

2840. Add. Annotation : — As to (2) Apld. Wor- 
cester Oorsetry, Ltd. v . Witting, [1930] Ch. 040. 

2841a. .] — The arts, of a co. provided (art. 

12) : “ Until otherwise determined by a 

general meeting the number of directors shall 
not be less than two nor more than seven.’* 
The arts, also adopted arts. 83 A 85 of 
Table A, 1908 Act : — Held : the power of 
appointing additional directors had not been 
delegated to the directors so as to exclude 
the inherent power of the co. in general 
meeting to appoint directors. — Worcester 
Corsbtry, Ltd. v. Witting (1982), [1930] Ch. 
040 ; 105 L. J. Ch. 385, 0. A. 

2844. Add. Annotation: — Refd. Re Jones (R. E.), 
Ltd. (1938), 60 T. L. R. 31. 

2850. Add Citation : — 13 Mans. 310. 

2854. Add. Annotation : — Refd. Neuschild v. 
British Equatorial Oil Co., [1925] Ch. 340. 

2856. Add. Annotation : — As to (3) Refd. Kerr v. 
Marine Products (1028), 44 T. L. R. 202. 

2879a. .] — (1) A private co. was governed 

partly by special arts. & partly by Table A. 
Table A, art. 70, fixed the qualification of a 
director as “ the holding of at least one 
share.” Special art. 20 empowered the 
directors to appoint any other *' qualified 
person ” either to fill a casual vacancy or as 
an addition to the board. At a full board 
meeting on Saturday, Nov. 14, transfers of 
shares to two outsiders were duly passed for 
registration, after which the transferees were 


forthwith elected directors. The transfers 
were registered on the following Monday : — 
Held tf though before their appointment the 
transferees had acquired an absolute right 
to registration, they were not “ qualified 
persons ” before aotual registration, A their 
appointment as directors was invalid. 

(2) A director was due to retire by rota- 
tion at the annual general meeting on 
Wednesday, Nov. 11, A part of the business 
of which notice was given was the election 
of a director in his place. The retiring 
director’s re-election was moved at the 
meeting, but the matter, though discussed, 
was not finally dealt with, A the meeting was 
adjourned successively to Thursday, Nov. 12, 
Saturday, Nov. 14, A Tuesday. Nov. 17. 
At the last adjournment the original motion 
for the retiring director’s re-election was put 
A lost, & another shareholder was proposed 
A elected in his place : — Held : as the 
adjourned meeting was merely a continuation 
of the original meeting at which the question 
of the retiring director’s re-election or re- 
placement was considered, the proceedings 
were in order, A Table A, art. 82, had no 
application. (3) Sernble : Table A, art. 82, 
only applies to a case where the retirement 
of a director by rotation A the necessity for 
his re-election or replacement is entirely lost 
sight of at the annual meeting. — Spencer v. 
Kennedy, [1926] Oh. 125 ; 95 L. J. Ch. 240 ; 
134 L. T. 501. 

Annotation: — As to (3) Dbtd. Holt v. Catterall (1931). 47 
T. L. R. 332. (I am not satisfied that Mr. Jubtiob 
Astbury, by his remarks at p. 135. meant to say anything 
of the kind, per Maugham. J.) 

2889. Annotations : — For 44 Howard v. Sadler, 
[1895] 1 Q. B. 1 ” read 44 Howard v. Sadler, 
[1893] 1 Q. B. 1. 

2895a. Transfers of shares passed before election — 
Transfers not registered until after eleotlon.] — 

Spencer v. Kennedy, No. 2870a, ante. 

2905. Add the following paragraph : — 

(3) As to the shares taken for attendance 
fees, I am also of opinion that applts. are not 
liable to contribute in respect of those shares. 
They were taken, A, as it seems to me, 
improperly taken, as paid-up shares, but the 
same principles which apply to the 100 
shares apply, as I think, to these shares also 
(Turner, L.J.). 

2922. Add. Annotations : — Refd. Biddulph A Dis- 
trict Agricultural Soc. v. Agricultural Whole- 
sale Soc. (1920), 95 L. J. Oh. 570 ; Re Farrer 
(T. N.), Ltd., [1937] Ch. 362. 

2944. Add. Annotations : — Refd. Re Oity Equitable 
Fire Insce. (1924), 40 T. L. R. 863; Re Etic, 
[1928] Oh. 801. 


PART III. SECT. 28, SUB-6E0T. 1.— O. 

q i. Omission of bye-law cndhorie- 

ing alteration in number. }— -McKrnn a 
v. Sfoonhr One. Ltd.. (1934) l 
W. W. R. 165. — CAN. 

PART I1L SECT. 28, SUB-SECT. 1. — D. 

•. Add M varied, 88 O. L. R. 414 ; 
83 D. h. R. 487/’ 

PART HL SECT. 28, SUB-SECT. 2.— A. 
a. Add ** varied. 9 A. R. 6S0. M 

BART III. SECT. 28, SUB-SECT. i. — B. 

^ to be Md in 

taw far 


necessary — Effect of bankruptcy .) — An 
insolvent, who is registered as a member 
of a oo. tn respect of shares therein, is 
the holder of the shares A is the person 
who most be taken to be referred to in 
an agreement or an art. whioh declares 
the tenure of the manag ing director 
to depend on his being the “ bolder 
of shares/* In this respect there is 
a distinction between the words 
'* holder ** ft “ holder in his own right.” 
—Re Cambjcbwkll Motors Pty.,Ltd., 
[1926 ] vTlTr. 5$? ; [1926] Argros-L. R. 

PART IIL SECT. 28 . SUB-SECT. 3. — A. 

2988 It. Director acttno as 

secretary-treasurer.] — Held: Oo*. Act, 

29 


R. S. A., 1932 (o. 166), Table A. art. 64, 
did not deal with the remuneration of 
a secretary-treasurer, performed by 
one who was also a director. — Andkr- 
ao x v. Hbrbrrt Paint ft Varnish 
OO., Ltd. (Alta.), (1927J 3 W. W. R. 

OAQ JjAll 

2958 III. Gratuity — Not by 

way of remuneration far services.}— 
Bye-laws passed by the directors of 
deft, oo., ft said to have been confirmed 
by the shareholders at a special general 
meeting, providing for the transfer by 
deft. oo. to the three individual deft*, 
of shares In another co. as remuneration 
for past services as directors ft. officers, 
were attacked In this action by share- 
holders In deft. oo. : — Held: there was 


Cases 2965a— 8065a. English and Empire Digest Supplement. 


2966a. Remuneration not authorised by general 
meeting.] — Pltf. was a director of deft. co M 
which had adopted Table A with some modi- 
fications, & at a meeting of the board a service 
agreement was approved, signed, & sealed 
appointing pltf. “ overseas director ” at a 
salary of £1 ,800 a year. Pltf. proceeded over- 
seas & performed his duties under the 
agreement till differences arose & he resigned. 
In an action by pltf. for salary due under the 
agreement : — Held : the agreement was ultra 
vires the board, & since pltf.’s remuneration 
had never been determined by the oo. in 
general meeting, as required by Table A, 
art. 09, he could not recover, but must repay 
to the co. on their counterclaim the money 
paid to him under the agreement. — Kerr v. 
Marine Products, Ltd. <1028 ), 44 T. L. R. 292. 

2972. Add. Annotations : — Refd. Bell v. Lever 
Bros., Ltd. (1981), 146 L. T. 268 ; Henry v. 
Foster (Arthur), Henry v. Foster (Joseph), 
Hunter v. Dewhurst (1931), 145 L. T. 225. 

2978. Add. Annotation: — As to (2) Refd. Henry 
v . FosteV (Arthur), Henry v. Foster (Joseph), 
Hunter v. Dewhurst (1931), 145 L. T. 225. 

2977. Add. Annotation : — Refd. Cotter v. National 
Union of Seamen, [1929] 2 Ch. 58. 

2988a. Remuneration dependent upon determina- 
tion of proportions by directors.] — Knight 
v. World Barter & Trading Co., Ltd. 
(1935), 79 Sol. Jo. 214, 0. A. 

2996. Add. Annotation : — Refd. Re Farrer (T. N.), 
Ltd., [1937] Ch. 352. 

8005.’ Add. Annotations Generally, Refd. Knight 
v . World Barter & Trading Co. (1934), 78 


Sol. Jo. 840 ; Re Porter (William) & Co., 
[1937] 2 All E. R. 361. 

8014. Add. Annotation : — Distd. Williams v. 
Barton, [1927] 2 Ch. 0. 

8022. Add. Annotation : — Refd. Re Porter (Wil- 
liam) & Co., [1937] 2 All E. R. 361. 

3025a. Company thereby Induced to carry 

on business.]-— F. was the governing director 
of a limited co. In Feb. 1934, at F.'s sug- 
gestion, a resolution was passed by the 
directors that no fees should be paid to the 
directors from Oct. 1, 1933, until it should be 
resolved otherwise. A minute of this resolu- 
tion was read & confirmed on May 7, 1934, 
& it was acted upon by the co. F. having 
subsequently become bkpt., & the co. having 
passed a resolution that it be voluntarily 
wound up, the trustee in F.’s bkpcy. sought 
to prove in the liquidation for F.’s fees as a 
director subsequent to Oct. 1, 1933 : — Held : 
the resolution was not a mere act of bene- 
volence on the part of the directors, but was 
' intended to induce the co. to carry on its 
• business, & the co. having carried on its 
. business in reliance on the resolution, no 
claim could now be made by a director in 
respect of his fees subsequent to Oct. 1, 1933. 
— Re Porter (William) & Co., Ltd., [1937] 
2 All E. R. 361. 

3088. Add. Annotation : — Consd. British America 
Nickel Corpn. v. O’Brien, [1927] A. C. 369. 

8055a. Transfer to director of overpayments 

made to vendor by company — Discretionary 
trust for sale.] — Kirby v. Wilkins, No. 2452a, 
ante. 


no agreement binding on deft. oo. to 
pay for the services rendered by the 
co-defts. Sc the payments provided for 
In the bye-laws must be treated as 
gratuities. — L umbers v. Frktz, [1929] 
1 D. L, R. 61 ; 63 O. L. R. 190.— CAN. 

PART HI. 8E0T. 28. SUB-SECT. 3.— 
B. (a). 

o I. Services requiring expert <£ 
technical knowledge .1 — Whore the ser- 
vices of u director did not fall within 
the soope of the ordinary unpaid duties 
of director, but were of a highly 
technical character, Sc the proper con- 
duct of the business required expert & 
technical knowledge which it was not 
easy to obtain: — Held : he was en- 
titled to a reasonable remuneration for 
suoh services. — D urost v. Home- 
Mixed Fertilizers, Ltd., [1924] 4 
D. ti. R. 241 : 61 N. B. R. 367. — CAN. 

PART* III. SECT. 28, SUB-SECT. 8.— 
B. (a). 

!♦ ,1 — Two of the directors 

of an Alberta oo. who, at the time in 
question, owned in the aggregate all 
but 40 of its 1.000 Issued shares. Sc 
who managed its business virtually 
as a partnership, agreed to, & did. pay 
themselves a bonus, lu cash Sc in snares 
owned by the «o., as extra remuneration 
for their servtoes. Under the arts, of 
assoon. the bonuses in question oould 
have been authorised by the directors 
of the oo. The only remaining 
director on learning of the arrangement 
approved of it ; Sc it appeared that all 
the shareholders had been willing that 
all the business of the oo. should be 
carried on by said two directors without 
oonsnltation with the shareholders. 
The payment of the bonuses was not. 
however, authorised at a directors* 
meeting or by a resolution signed by 
the directors ; nor was any share- 
holders* meeting held to pass on It. Sc 
it was not proven that both of the two 
remaining shareholders other than the 


directors bad individually assented 
thereto. Subsequently under an agree- 
ment to which the oo. was a party, 
deft. 0., one of said two directors, 
sold his shares to the other at an agreed 
valuation based on the assumption 
that the bonuses had been legally paid. 
In an action by the oo. to compel the 
return of the shares reoelved by C. 
as such bonus or for damages In lieu 
thereof: — Held : in the absence of a 
directors* meeting or resolution signed 
by the directors, the payment of the 
bonuses was invalid. Sc the co. was 
entitled to judgment. — Gray & Farr, 
Ltd. v. Carlile, [1931] 2 W. W. R. 
626; 8 D. L. R. 786; affd., 11932) 1 
D. L. R. 391.— CAN. 

PART 1X1. SECT. 28, SUB-SECT. 3.— C. 

8019 i. Add “ varied, [1902] A. O. 83.*' 

•m. Increase of liabilities — Mortgage 
— Fraud on creditors — Ultra vires. J— 
Plain, Ltd. (Trustee) v. Kenxry 
& Royal Trust Co.. [1931] 1 D. L. B. 
468 ; 66 O. L. R. 179: affd., [19311 
2 D. L. R. 801 ; 0. R. 76 ; 12 C. B. R. 
492.— CAN. 

PART HI. SECT. 28, SUB -SECT. 4.— A. 

30281. Right to act as director — Attend- 
ance of meetings — Conviction for criminal 
offence .} — Boak t>. Woods, [19131 1 
D. L. R, 1186 ; 86 B. C. R. 466.— CAN, 

3029 1. Right to act as director — Right 
to injunction .] — An injunction may be 
granted on the application of a director 
restraining pltf. "s oo -directors from 
wrongfully excluding him from act- 
ing ar a director. — Rabat Chandra 
Chakra v a rti v. Taras Chandra 
Chattbrjee (1924), I. L. B. 61 Oalo. 
916.— IND. 

PART in. SECT. 28, SUB-SECT. 4.— B. 

8039 ii. R.. in his lifetime. 

while aoting in the oapadty of managing 
director of a joint stock oo., used 

30 


moneys of the oo. in commercial 
adventures Sc other Investments for 
his personal gain Sc profit. After R.*s 
death his ex ora. paid back to the oo. 
the principal money so used, but 
declined to aooount for the profits 
which R. had derived from the use 
thereof : — Held : as R, was to be 
regarded as a trustee of the co. ’b 
moneys, his executors were liable to 
the co. in respect of such profits, which, 
or the equivalent interest, must be 
paid over to the co. — Rogers Hard- 
ware Co. v. Rogers (P. tt. 1.) (1913), 
12 E. L. R. 493 ; 10 D. L. R. 
641.— CAN. 

3039 111. Shares acquired in new 

company by shareholder director— -Paid 
for out of assets of old company in 
liquidation.] — Chandler Sc Massey v. 
Irish (1911), 20 O. W. R. 649; 3 
O. W. N. 383 ; 26 O. L. R. 211.— CAN. 

b I. To other directors,] 

— Sale by a director of his shares in 
good faith to other directors is not an 
act of misfeasance. — Richards Sc 
Co.’s Trustee v. Coulson, [1937J 3 
D. L. R. 304 ; O. R. 568.— CAN. 

g |. Pltf.. who 

was a director Sc vice-president of deft, 
co., acted as Its solr., although not 
formally appointed as such. In a great 
number of matters. Sc was consulted. 
Sc bis advioe sought, by his co-directors 
8c the officers of the oo. His co- 
directors were aware of his so aoting. 
Sc he was paid substantial amounts on 
aooount of the legal services rendered 
from time to time. Be sued on an 
aooount tor legal services rendered : — 
Held : he oould not reoover ; his 
position as director of the oo. incapaci- 
tated him from engaging as its solr. — 
Cape Breton Cold Storage Co., 
Ltd. v. Rowlings [1929] SD.LK. 
677 ; S. C. R. 606; revo., [1929] 2 
D. L. R. 619 ; 60 N. 8. R. 460.— CAN. 

3066 I. Benefits of contract 

diverted to directors. }— Consolidated 
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8050* Add, Annotation : — Apld. Be City Equitable 
Fire Inace., [1925] Ch. 407. 

8059a. .] — (1) The manner in which the 

work of a co. is to be distributed between the 
board of directors So the staff is a business 
matter to be decided on business lines. The 
larger the business carried on by the co. 
the more numerous So the more important the 
matters that must of necessity be left to the 
managers, the accountants, So the rest of the 
staff. 

(2) In ascertaining the duties of a director 
of a co., it is necessary to consider the nature 
of the co.’s business So the manner in which 
the work of the co. is, reasonably in the 
circumstances So consistently with the arts, 
of asBocn., distributed between the directors 
& the other officials of the co. 

(8) In discharging those duties, a director 
(a) must act honestly, So (b) must exercise 
such degree of skill & diligence as would 
amount to the reasonable care which an 
ordinary man might be expected to take, in 
the circumstances, on his own behalf. But, 
(c) he need not exhibit in the performance 
of his duties a greater degree of skill than 
may reasonably be expected from a person 
of his knowledge So experience ; in other 
words, he is not liable for mere errors of 
judgment ; ( d ) he is not bound to give 

continuous attention to the affairs of his co. ; 
his duties are of an intermittent nature to be 
performed at periodical board meetings, So at 
meetings of any committee to which he is 
appointed, So though not bound to attend 
all such meetings he ought to attend them 
when reasonably able to do so; So (e) in 
respect of all duties which, having regard to 
the exigencies of business So the arts, of 
assocn., may properly be left to some other 
official, he is, in the absence of grounds for 
suspicion, justified in trusting that official 
to perform such duties honestly. 

(4) A director who signs a cheque that 
appears to be drawn for a legitimate purpose 
is not responsible for seeing that the money 
is in fact required for that purpose, or that 
it is subsequently applied for that purpose, 
assuming, of course, that the cheque comes 
before him for signature in the regular way, 
having regard to the usual practice of the co. 
A director must of necessity trust to the 
officials of the co. to perform properly So 
honestly the duties allocated to them. 

Before any director signs a cheque, or 
parts with a cheque signed by him, he should 
satisfy himself that a resolution has been 
passed by the board, or committee of the 
board, as the case may be, authorising the 
signature of the cheque ; So where a cheque 
has to be signed between meetings, he should 
obtain the confirmation of the board subse- 
quently to his signature. 

The authority given by the board or com- 
mittee should not be for the signing of 
numerous cheques to an aggregate amount, 
but a proper list of the individual cheques, 
mentioning the payee So the amount of each, 
should be read out at the board or committee 


meeting So subsequently transcribed into the 
minutes of the meeting. 

(5) It is the duty of each director to see 
that the co.’s moneys are from time to time 
in a proper state of investment, except so 
far as the arts, of assocn. may 'justify him in 
delegating that duty to others. 

(6) Before presenting their annual report 
So balance sheet to their shareholders, So 
before recommending a dividend, directors 
should have a complete So detailed list of the 
co.’s assets So investments prepared for their 
own use So information, So ought not to be 
satisfied as to the value of their co.’s assets 
merely by the assurance of their chairman, 
however apparently distinguished So honour- 
able, nor with the expression of the belief of 
their auditors, however competent So trust- 
worthy. 

(7) It is not the duty of a director of a big 
insurance co. to supervise personally the 
safe custody of the securities of the co. It 
would be impracticable, on every purchase 
of securities, for actual delivery thereof to 
be made to the directors, or, on every sale, 
for the delivery to the brokers of the securities 
sold to await a meeting of the board or of a 
committee of directors. The duty of seeing 
that the securities are in safe custody must 
of necessity be left to some official of the co. 
in daily attendance at the office of the co., 
such as the manager, accountant, or secre- 
tary. 

(8) A co.’s stockbrokers, however respect- 
able So responsible they may be, are not proper 
persons to have the custody of its securities 
except on such occasions when, for short 
periods, securities must of necessity be left 
with them ; but immediately such necessity 
ceases the securities should be lodged in the 
co.’s strong room or with its bank, or placed 
in other proper So usual safe keeping. 


(9) A director is not responsible for de- 
claring a dividend unwisely. He is liable if 
he pays it out of capital, but the onus of 
proving that he has done so lies upon the 
Liquidator who alleges it. 

Art. 150 of the co.’s arte, of assocn. 
provided ( inter alia) that none of the directors, 
auditors, secretary or other officers for the 
time being of the co. should be answerable 
for any loss, misfortune, or damage which 
might happen in the execution of their 
respective offices or trusts, or in relation 
thereto, unless the same should happen by 
or through their own wilful neglect or 
default respectively : — Held : (10) an act, 

or an omission to do an act, is wilful where 
the person who acts, or omits to act, knows 
what he is doing So intends to do what he is 
doing, but if that act or omission amounts 
to a breach of that person’s duty. So there- 
fore to negligence, he is not guilty of wilful 
neglect or default unless he knows that he 
is committing, So intends to commit, a breach 
of his duty, or is recklessly careless in the 
sense of not caring whether his act or omis- 
sion is or is not a breach of his duty ; (11 ) the 
immunity afforded by art. 150 was one of 


Coax. Co., Ltd. v, Bw Chief Wood- 
yard, Ltd. fc MacFarlane, [1034] 
* W. W. B. 483 : 3 D. L. K. 668 ; 
48 B. O. K. 841. — CAN. 


va — — — 
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8058 L Reasonable diligence .1 — 

In discharging hi* duties, a director 
must act honestly So must exercise such 
degree of skill So diligence as would 
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amount to the reasonable care which 
an ordinary man might be expected 
to take in the circumstances in his own 
behalf. — Govind Narayan v, Kano- 
NATH Gopal (1929), I. L. R. 64 Bom. 
226. — 1ND. 
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the terms upon which the directors held 
office in the oo., A availed them as muoh on 
a mlafea sa no a summons by the Official 
Receiver under 1908 Act, s. 215, as it would 
have done in an action by the co. gainst 
them tor negligence ; (12) upon the evidence 
A in accordance with the principles enun- 
ciated above, none of the reap* directors, 
other than the managing director, was liable. 

(18) The measure of the auditor's re- 
sponsibility depends upon the terms of his 
engagement. There may be a special con- 
tract defining the duties A liabilities of the 
auditors. If there is, then that contract 
governs the question. The arts. Will, how- 
ever, be looked at if there is no special agree- 
ment, because the auditors will presumably 
have taken their duties upon the terms, 
among others, set out in the arts. That is 
not to say that auditors can set aside a 
statutory obligation. No agreement or art. 
of assoon. can remove an imperative or 
statutory duty. 

(14) Sect. 113 does not lay down a rigid 
code. The duty imposed on the auditors by 
It is not absolute, but depends upon the 
information given A explanations furnished 
to them, so that there is abundant scope for 
discretion. Art. 150 is not In conflict with 
the sect. The onus lids upon the auditors, 
who would not be excused for total omission 
to comply with any of the requirements of 
the sect. , or for any consequences of deliberate 
or reckless indifferent failure to ask for 
information on matters which call for further 
explanation. 

(16) An auditor is not justified in omitting 
to make personal inspection of securities 
that are in the custody of a person or 
co. with whom it is not proper that they 
should be left, whenever such personal 
inspection is practicable. 

(10) When an auditor discovers that 
securities of the oo. are not in proper custody, 
it is his duty to require that the mattei be 
put right at once, or, if his requirement is 
not complied with, to report the fact to the 
shareholders, A this whether he can or can- 
not make a personal inspection. 

Auditors should not be content with a 
certificate that securities are in the possession 
of a particular oo., firm, or person unless the 
oo., eto., is trustworthy, or, as it is sometimes 
put, respectable, A further is one that in the 
ordinary course of business keeps securities 
for its customers. In all these cases the 
auditor must use his judgment. 

Whqre the auditors did not personally 
inspeot the securities of the co. in the hands 
of the stockbrokers of the oo., A accepted 
from time to time the certificate of the 
brokers that they held large blocks of such 
securities, A did not either insist upon those 
securities being put in proper custody or 
report the matter to the shareholders : — 
EM i (17) they committed a breach of duty, 
but, inasmuch as throughout the audit the 


l what 

they conceived to-be the whole of tfieir duty 
to the co., such negligence was not wilful, A 
art 150 applied to exonerate them from liabi] tty. 

Where the auditors after a full investi- 
gation in which they were misled A deceived, 
A their reports to the board suppressed, by 
the chairman of the co., (a) described large 
, sums of money left in the hands of the oo.’s 
stockbrokers « lent to the general manager 
of the oo. as “ Loans at call or short notice,” 
“ Loans ” or “ Gash at hand A in bank ” ; 
(5) failed to discover that the co.’b stock- 
brokers, in order to reduce their indebtedness 
to the oo. for the purposes of the audit, made 
purchases, on behalf of the oo., immediately 
before idle close of the co.*s financial year, 
of Treasury Bills which in fact never came 
into the possession of the co. A were sold 
immediately the new financial year had 
opened : — Held : (18) they were not guilty 
of any breach of duty as auditors. 

(19) Sect. 216 is a procedure sect, only A 
* creates no new or additional liability. — Re 
City Equitable Fire Insurance Go., Ltd., 
* [1925] 1 Oh. 407 ; 94 L J. Oh. 445 ; 133 
L. T. 520 ; 40 T. L. R. 853 ; [1925] B. A 0. R. 
109, 0. A. 

Annotations : — As to (10) Diftd. Re City of London Insoe. 

(1925). 41 T. L. R. 521. Coned. Re Mnnton, Mnnton v. 

West, [1927] 1 Oh. 262; Re Windsor Steam Coal Co. (1901). 
... - — *“ Be Vickery, Vickery v. Stephens, 

to A 13) BeM. Henry v. Foster 


Ltd.. [1929] 1 Ch. 1 
[1931] 1 Oh. 572. 


151 : 


(Arthur), Hi 
(1931), 145 


As 


[enijr Foster (Joseph), Hunter v. Dewhurat 


3060a. ,] — Re City Equitable 

Fire Insurance Co., Ltd., No. 8059a, ante . 


8062. Add. Annotation : — Apld. Re City Equitable 
Fire Insce., [1925] Ch. 407. 

3068a. Proper A honest performance of 

* duties .] — Re City Equitable Fire Insur- 
ance Co., I/td., No. 3059a, ante . 

8068b. Reliance on ohalrm&n — Aoour&cy of 

balanoe-sheet .] — Re City Equitable Fire 
Insurance Co., Ltd., No. 8059a, ante . 


8065. Add. Annotation : — Co usd. Bell v. Lever 
Bros., Ltd. (1981)/ 146 L. T. 268. 

8068. For “ Signature of cheques to com- 
pany’s prejudice ” read “ Signature of 

cheques — To company’s prejudice. 1 * 

3068a. .] — Re City Equitable Fire 

Insurance Co., Ltd.,. No. 8059a, ante* 


8071. Add. Annotation : — Reid. Re City Equitable 
Fire Insce., [1925] Ch. 407. 

3077. Add. Citation; — previous proeeedinae, sub 
nom. Re South Essex Gas Light & Coke 
Co., Ex p. Steabs (1859), John. 480. 

3092a. Act by two directors for benefit of one 

— No right to contribution.] — Where two 
directors of a limited oo. jolt! in a 

cheque whereby a part of the oo.’s funds is 
used for a purpose not authorised by the 
arts, of assoon. A one of the directors is sub- 
sequently compelled to replace the money so 
used, he cannot recover contribution mom 


3068 1. Standard ofdiigmco—ReHanoe 
on company's official* — where no around 
for oom- 

«. Add ** varied, 38 O. L. R. 414; 33 
D. L. R. *37.** 
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8076 i. Oapaotty to oontract — General 
rule .} — A director has ft right to con- 
tract with the oo. subject to -certain 
qualifications involving oasee of mis- 
representation, bad faith or secret 
profits, 8c not where ordinary relation 


do not apply where ell the shareholders 
were directors, as no question can arise 
as to directors prajudJotag the rights 
of the shareholders. — Dubost ». Homs- 

mt , 88?sfsv$rirfu; 

8076 ftt. r -.] — Oamadu* 


CT . 1 


B MOST OO. S. 
_D.LTR.S56; 
R. STL — CAN. 
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the other if the money has been applied for 
the eole benefit of the director claiming con- 
tribution , even if the other director has 
assented to its being so used. — Walsh v. 
BAHD6UBY (1931), 47T. L. R. 664. 

3100a. Money advanoed at request of 

secretary.] — One of the two directors of a co. 
paid money at the request of the secretary 
in discharge of debts owed by two subsidiary 
cos. Sc guaranteed by the oo., in expectation 
that the co. which benefited thereby would 
repay him. The secretary Sc the directors 
were also the secretary Sc directors of the 
subsidiary cos. At a meeting of the 
directors a resolution was passed purporting 
to confirm some of the advances, Sc they were 
treated in the books of the oo. as advances to 
the co. The quorum for such meetings was 
two, but by the oo.'s arts, of assocu. no 
director could vote in respect of any contract 
or agreement in which he was interested. 
The oo. Sc the subsidiary cos. subsequently 
went into voluntary liquidation. The assets 
of the subsidiary cos. were insufficient to dis- 
charge the amounts owing on their 
debentures: — Held: (1) the resolution had 
not been validly passed by an independent 
board & on the facts there was neither 
knowledge nor acquiescence on the part of the 
co. rendering it liable at common law under 
an implied contract to repay the director ; 
(2) (per Scott Sc Clauson, L.JJ., Sir Wil- 
frid Greene, M.R. dissenting) there w&s no 
equitable principle which imposed any lia- 
bility on the oo., inasmuch as it had never had 
anything to do with the transactions, & 
accordingly the director was not entitled to 
recover the sums advanced by him. — Re 
Cleadon Trust, Ltd., [1939] Ch. 28 ts ; 
[1938] 4 All E. R. 618 ; 108 L. J. Ch. 81 ; 
160 L. T. 46 ; 65 T. L. R. 164 ; 82 Sol. Jo. 
1030, C. A. 

3105a. Payment of rates due from company — 
Right to stand In place of overseers.] — The 

director of a co. in voluntary liquidation 
guaranteed Sc paid to the overseers of the 
poor the rates due from the co. before the 
date of the liquidation: — Held: (1) he was 
entitled to stand in the place of the creditor 
Sc to use all remedies, Sc, if need be, the name 


of the creditor in any action or other pro- 
ceeding in order to obtain indemnification 
from the principal debtor for the loss sus- 
tained ; (2) in so far as the payment by the 
surety was made in respect of rates that 
became due Sc payable within twelve months 
before the date of the commencement of the 
liquidation, it would rank in priority of pay- 
ment to the other debts of the oo., by virtue 
of 1908 Act, s. 209. — Re Lamplugh Iron Ore 
O o., [1927] 1 Oh. 808 ; 90 L. J. Oh. 177 ; 130 
L. T. 501 ; [1927] B. Sc 0. R. 01. 

3107. After this case add : — 

.] — See, now, 1929 Act, s. 162, 

3109. Add. Annotations : — Retd. British Insulated 
Sc Helsby Gables v . Atherton, [1920] A. 0. 205 ; 
Re Golomb Sc Porter Sc Oo.’s Arbitration 
(1931), 144 L. T. 583; Re Lee, Behrens Sc 
Oo. (1932), 48 T. L. R. 248. 

3109a. .] — Re City Equitable Fire 

Insurance Co., Ltd., No. 3069a, ante. 

3112a. Necessity for board-meeting.] — 

Re Athenjbum Life Assoe. Society, Ex p. 
Eagle Insce. Oo., No. 4094a, poet . 

3126a. Adoption of balance sheet — Including 
directors’ fees.] — Balance sheets including 
fees due to directors, Sc signed by directors 
pursuant to Cos. Act, 1908, s. 113, ore not 
acknowledgments of those fees within Statute 
of Frauds Amendment Act, 1828 (c. 14). 

After an order for the compulsory winding 
. up of the co. appct. put in a proof for £950 
in respect of directors* fees. The liquidator 
rejected the proof to the extent of £360, 
allowing only £000 on the ground that all 
directors* fees which had accrued due more 
than six years before the date of the winding- 
up order were barred by Stat. Limitations. 
The directors* fees due to appct. appeared 
from balance sheets duly signed by two 
directors Sc passed by the co. Upon a 
summons taken out by appct. asking that the 
decision of the liquidator rejecting his proof 
to the extent of £350 might be reversed, Sc 
that the proof might be allowed in the full 
sum of £960 : — Held : (1 ) a board of directors, 
acting as a board, & passing a resolution 
adopting a balance-sheet which includes 
directors* fees, does not bind the oo. to pay 


PART in. SECT. 88, SUB-SECT. 4.— F. 

Mg. Expenses of rebutting charge of 
fraud.} — Expenses Incurred by a 
director In defending himself against 
a charge of fraud as a director are too 
remote to form the subject of indemnity 
either under an indemnity clause in the 
a rt icles, or at common law. — Tomlin* 
son v. Liquidators ov Scottish 
Amalgamated Silks, Ltd., [1934] 
B. C. 86.— SOOT. 

sk. Expenses of defence against charge 
of frmtd.y~An indemnity clause in the 
articles of a oo.- provided for the 
indemnification of any director against 
all losses 8c expenses which he might 
incur by reason at any act done by 
him as director. 

_ The oo. went into voluntary liquida- 
tion, 9c thereafter a director was 
Indicted Sc tried for alleged fraud fn 
Miation to acts dime by Mm as director 
r to the date of the hquldatian, the 
“ being that he nod issued a 
itug, & bad fnuida* 
funds of the . oo. 

. _ 1; 9c thereupon he 

lodged a ci afin to the liquidation for the 

too liquidators refected bis claim : — 


Held : he was not entitled to his 
expenses either under the indemnity 
olause or at common law, in respect 
that expenses incurred in defending 
himself against an allegation that he 
did something, which he did not in 
fact do 9c which it was not his duty to 
do, were not expenses incurred by him 
as a director or as an agent of the oo. 
In the discharge of his duties. — Tom- 
linson v. Scottish Amalgamated 
Silks. Ltd. (Liquidators), [1935] 
S. O. iH. L) 1.— SOOT. 


PART III. SECT. 88, SUB-SECT. 6. — A* 

8116 1. Exercise of powers — Control 
by members .) — The directors of a oo. 
constitute its governing 8c managing 
body, 8c except to the extent that their 
powers are expressly restricted by 
statute or the arts, of assoon. or other- 
wise. they possess authority to exercise 
all the powers of the oo.. subject to 
tiie control of the shareholders. — M id- 
West Oolxjeexxs, Ltd. e. McBwen- 
[1916] 3 D. L. rTS*9.— OAK. 

8116 tt. Effect of specifying 

method in articles. }-~a ) For the purpose 
of binding a oo. in its corporate capacity 
individual aments of directors or share- 
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holders given separately are not 
equivalent to the assent of a meeting. 

(2) Where the arts, of assoon. of a 
co. authorise a certain method of pro- 
cedure by the directors as the equiva- 
lent of a formal meeting there Is by 
implication a denial of the validity of 
any other procedure other than a 
meeting. — Toronto General Trusts 
Cobpn. v. OA3UULB, 11981) 8W.W.K. 
671; 26 Alta, L. iL 374.— CAN. 

PART XII. SECT. 88, SUB-SECT. 5.— 
0. (a). 

P. Re Pacific Coast Coal 


d I. S. _ 

Mines, I^.j&^Hodoes^B.C.), ^192^1 


[1926] 8 W. 


. A 

4 D. t. R. 769 ; 

878.— CAN. 

si. Contract not authorised by all 
directors .) — Where L.. a director of 
deft, co., purporting to act on behalf 
of the <*o„ agreed with pltf. to enter 
into a lease, 9c the directors neither 
authorised L. to enter into the agree- 
ment nor e xp r o o e ly ratified his action : 
— Held : the oo. was not bound by the 
agreement. — Lego 8c Go. e. Premier 
Tobacco Go., (1926] App. D. 182.— 
AF. 
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those fees ; (2) a balance-sheet so adopted & 
signed by directors pursuant to Cos. Act, 
1908, s. 113, is not a written promise by the 
co. or its agents to pay the directors 1 fees. — 
Re Coliseum (Barrow), Ltd., [1930] 2 Oh. 
44; 99 L. J. Oh. 423 ; 143 L. T. 423 ; [1929- 
30] B. & O. R. 218. 

8126b. Payment to director personally.] — Deft, 
purchased bricks from pltf. co., dealing at 
all times with a person, B., who was in fact 
the chairman of the directors of the co. & 
acting as managing director thereof, though, 
in fact, he had not been properly appointed 
to that office. At the request of B., deft., in 
payment for the bricks, handed B. cheques 
made payable to B. or his order, thinking the 
co. was a one-man co. B. cashed the cheques 
sfc did not pay the money over to the co. 
The articles of the co. provided that the 
directors might delegate powers, authorities 
& discretions, & might annul or vary such 
delegation, but that no one dealing in good 
faith, & without notice of such annulment or 
variation, should be affected thereby : — 
Held : (1) there was power under the articles 
to authorise B. to receive payments in cash, 
&, so far as deft, was concerned, it must be 
taken that B. had in fact such authority ; 
(2) the payment to the agent, B., by cheque 
made payable to B. or his o 'der was, after 
the cheque had been honoured, a payment in 
cash, & deft, had discharged his obligation to 
pltf. co. This was so, even assuming that 
deft, had received notice that all cheques were 
• to be made payable to the co. — Clay Hill 
Brick & Tile Co., Ltd. v. Kawlings, [1938] 
4 All E. R. 100 ; 169 L. T. 482 ; 82 Sol. Jo. 
909. 

8127a. Delegation of duty .] — Re City Equit- 

able Fire Insurance Co., Ltd., No. 3059a, 
ante . 

8128a. Safe oustody of company’s securities — 
Delegation of duty — Securities with company’s 
stockbrokers ^ — Re City Equitable Eire 
Insurance Co., Ltd., No. 3059a, ante . 

8150a. Debt owing by ordinary directors — Action 
by permanent directors.] — Defts., who were 
directors of & were indebted to pltf. co., 
agreed to Terms of Settlement by which 
(inter alia) the first deft, should resign his 
office as governing director, that the co. 
should appoint independent persons as 
permanent directors, that the two defts., 
with three others, should be ordinary 
directors, that the co.’s articles should be 
altered so as to provide that defts. should 
have no control over, ft have no right to 
vote in respect of, their debts, that an 
accountant should certify the amount of the 
defts.’ liability, that the dividends payable 
to defts. should be retained by the co. on 


account of those debts, which, however, were 
not to be called in for twenty years, & that 
these terms should be embodied in an agree- 
ment under seal & sanctioned by special 
resolutions of the co. Special resolutions 
embodying that agreement were thereafter 
passed which provided also that the ordinary 
directors should have no right at directors’ 
meetings to vote in respect of the co.’s 
financial affairs, Ss that with regard to other 
business they were to have only such rights 
of voting & control over the management as 
might be conferred upon them by the per- 
manent directors. An accountant prepared 
a balance-sheet which showed the amount 
due to the co. by each of the two defts., ft 
that balance-sheet, which was signed thus : 
“ Peter Shaw, John Shaw, Directors,” was 
adopted at a general meeting of the co. at 
which defts. were present. 

The agreement under seal containing the 
above Terms of Settlement was sealed by the 
oo., but defts. having declined to execute it, 

• as they objected to certain of its terms, the 

• permanent directors, at a meeting to which 

• none of the ordinary directors was summoned, 
resolved that instructions be given for writs 
to be issued against defts. for the recovery 
of the debts owing by them, & although by 
a resolution passed subsequently by the share- 
holders at an extraordinary meeting of the 
co. the chairman was directed to discon- 
tinue proceedings, a writ was issued against 
each deft, claiming the amount as “ found & 
admitted by deft, to be due to pltfs. as shown 
by pltfs.’ balance-sheet.” To these actions 
defts. pleaded that they had been brought 
without proper authority, & they denied that 
the alleged or any account was stated between 
pltfs. & them: — Held: (1) as to authority 
to bring the actions : per Greer, L.J., under 
the co.’s articles the power to give instructions 
for the bringing of the actions was vested not 
in the directors generally but in the per- 
manent directors, whose decision could not 
be overridden by the mere resolution of the 
shareholders, & therefore that the bringing 
of the actions was duly authorised ; per 
Slesser, L.J., the bringing of the actions 
was not authorised, as authority to do so 
could not be given at a meeting of directors 
to which the ordinary directors were not 
summoned ; per Roche, L.J., as a rule 
objection to the right to bring an action 
should be taken, not at the trial but by 
interlocutory motion or summons, A if that 
course is not followed, the ct. should not 
entertain an application at the trial to dis- 
miss the action, but where want of capacity 
or authority to sue plainly appears at any 
stage the ct. may order the action to be 
struck out. In this case, however, the ct. 
had not with regard to matters of fact the 
information necessary for deciding whether 


PART HI. SHOT. 88, SUB -SECT, ft.— 
0. <d). 

81821. NeocwzryformctiUiei.y—Wiiem 
the directors of a oo. had power to 
borrow Sc mortgage : — Held : the 
president ft managing director were, 
by virtu© of their omoes, primd facie 
proper officers to execute mtges., ft the 
mtge., which had the common seal of 
the oo. attached, ft was executed by 
the president ft managing director, was 
properly executed.— C anadian Bank 


OP COMMERCE V. SMITH (1911), 17 
W. L. R. 135; 3 Alta. L. R. 899.— CAN. 

8188 11. Where a mtge by 

a oo. had the seal of the oo. affixed in 
the presence of two directors, one of 
whom was the secretary, ft of M., 
assistant secretary, there being no 
appointment proved anthodsing M. 
as an assistant secretary, or otherwise, 
to sign the mtge., or auth e ntic a te the 
affixing of the seal: — Semble : the 
execution was bad. — Innrs ft Griffith 
». Cameron Valley Land Oo. (B. O.), 
(1919) 1W.W.R. 758.— CAN. 
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8188 L Mortoaoe to director a .) — Set 
aside at Instance of simple contract 
creditors of the co. — Northern 
Electric ft Manufacturing Co.. Ltd. 
t>. Cordova Mines, Ltd. (1914). 31 
O. L. R. 991 ; 6 O. W. N. 910,— CAN. 

8188 ii. .} — Gresnstrest v. 

Paris Hydraulic Oo. (1874), 81 Gr. 
889.— CAN. 

PART ML SECT. 28, SUB-SECT, ft.— 

0. (e). 

1. Add “ varied, 9 A. R. 680.” 
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effect should be given to the objection to the 
competency of the actions to the objection 
therefore failed ; (2) as to the cause of action 
relied upon : by the whole ct., the balance- 
sheet was not an account stated involving 
a fresh promise by defts. to pay the amounts 
debited to them therein, inasmuch as it was 
signed by them not animo contrahendi but 
in performance of their duties as directors. — 
Shaw (John) to Sons (Salford), Ltd. v. 
Shaw, [1936] 2 K. B. 113 ; 104 L. J. K. B. 
649; 153 L. T. 245, C. A. 

3157a. Presumption of authority.] — Pltfs. 

were a firm of fruit brokers. Defts. to the P, 
Co. were two cos. engaged in the fruit trade. 
M. was a director of both cos. By art. 28 of 
the arts, of deft. co. the directors were 
empowered to “ delegate any of the powers 
for the time being vested in the directors.” 
The arts, also incorporated Table A. M. 
purported to make on behalf of defts. an 
agreement with pltfs. that in consideration 
of pltfs. advancing a sum of money to the 
P. Co., pltfs. should have the right to sell 
on commission all the fruit imported both by 
defts. to the P. Co., to that pltfs. should be 
entitled to retain the proceeds of sale of defts.’ 
fruit as well as of that of the P. Co. as security 
for the advance. M. had no authority from 
defts. to make such a contract. Pltfs. 
requiring confirmation of the agreement by 
deft, co., the secretary of defts. wrote a letter 
purporting to confirm the agreement on behalf 
of defts., to pltfs., treating that as a sufficient 
confirmation, made the advance. The 
secretary had no authority to give such con- 
firmation. Defts. subsequently repudiated 
the agreement as made without their 
authority. At the time that they made the 
advance pltfs. had no knowledge of the 
terms of defts.* arts, or that they incorporated 
Table A : — Held : whether the agreement 
was to be treated as having been made by 
M. as an ordinary “ director ” of deft, co., 
or by the secretary as “ agent,” or by the 
two combined, pltfs. were not entitled to 
assume that any authority to make it had 
been delegated to them by the board, because 
(1) although a person who contracts with an 
individual director or servants of a co., 
knowing that the board of directors has power 
to delegate its authority to such an individual, 
may in certain circumstances assume that 
power of delegation has been exercised & that 
he may safely deal with the individual in 
question as representing the co., he cannot 
rely on the supposed exercise of such power 
if he did not know of the existence of the 


power at the time that he made the con- 
tract ; (2) there was something so unusual 
in an agreement to apply the money of one 
co. in payment of the debt of another that 
pltfs. were put upon inquiry to ascertain 
whether the person or persons making the 
contract had any authority in fact to make it ; 
(3) even if pltfs. had known of the existence 
of the express power of delegation, they would 
not have been entitled to assume that it had 
been exercised in favour of M. or the secretary 
to any greater extent than was to be inferred 
from the positions which M. to the secretary 
respectively occupied or were held out by the 
co. as occupying. — Houghton to Co. v. 
Nothard, Lowtq to Wills, [1927] 1 K. B. 
246 ; 96 L. J. K. B. 26 ; 136 L. T. 140, O. A. ; 
affd. on other grounds, [1928] A. O. 1, H. L. 

Annotations : — As to (1) Consd. Kredifbank Caesel G. m. b. H. 
v. Schenkere, [1927] 1 K. B. 820. Dbtd. British Thomson- 
Houston Go. v. Federated European Bank, Ltd., [1932] 

2 K. B. 170. Refd. Liggett (Liverpool) v. Barclays Bank 
(1927), 137 L. T. 443 ; Ncwsholme v. Road Transport & 
General Insoe., [1929] 2 K. B. 356. Generally, Reid. Evans 
v. Employers’ Mutual Insurance Association, Ltd., [1936] 
1K.B. 505. 

3160. Add. Annotation : — Refd. Cotter v. National 
Union of Seamen. [1929] 2 Ch. 68. 

3160a. .] — A co. is bound in a matter inira 

vires the co. by th » unanimous agreement of 
all its corporator^ 

If all the individual corporators in fact 
assent to a transaction that is intra vires the 
co., though ultra vires the board, it is not 
necessary that they should hold a meeting 
in one room or one place to express that 
assent simultaneously. — Parker to Cooper, 
Ltd. v. Reading, [1926] Oh. 976 ; 96 L. J. Ch. 
23; 130 L. T. 117. 

Annotation : — Refd. E. B. M. Co. v. Dominion Bank, [1937) 

3 All E. R. 555. 

3162. Add. Annotation : — Consd. British America 
Nickel Corpn. v. O’Brien, [1927] A. C. 309. 

3166. Add. Annotation : — Dlstd. Watson v. Davies, 
[1931] 1 Ch. 466. 

3201. Add. Annotation : — Refd. Re Etic, [1928] 
Ch. 801. 

3216. Add. Annotation : — Refd. Parker & Cooper 
v. Reading, [1920] Ch. 975. 

3281. Add. Annotation : — Refd. Kerr v . Marine 
Products (1928), 44 T. L. R. 292. 

3240. Add. Annotation : — Refd. A.-G. v . Goddard 
(1929), 98 L. J. K. B. 743. 

3248. Add. Annotation : — Refd. Bell v. Lever 
Bros., Ltd. (1931), 140 L. T. 258; 

3249. Add. Annotation : — Apld. Re Home to 
Colonial Insce. (1929), 46 T. L. R. 068. 


PART III. SECT. 28, SUB-SECT. 5.— E. 

r I. Must be with fuU knowledge 

of transaction .] — Hindustan Assur- 
ance to Mutual Benefit Society, 
Ltd., Lahore v. Khalba Bane, Ltd., 
Gujranwala (1927), I. L. R. 9 Lab. 
300.— IND. 

d I. .] — Davison v. Vickery’s 

Motors, Lid. (1925), 87 C. L. R. 1. — 
AUS. 

PART IIL SECT. 28, SUB-SECT. 6.— A. 

g 1. .h—B. 0. Timber Industries 

Journal, Ltd. v. Black, [1934] 2 
W.W.B.1S1; 8D.L.R. 31.— -CAN. 

•k. Personal liability — Wrong com - 
mated by oompany.) — A director of a 
©o. who is a party to a fraud or other 
committed by the oo. is 


personally liable for the damage 
caused thereby. — Johnson v. Sollo- 
way, [1932] f W. W. R. 481 ; 45 
B. O. R. 420 ; revsd. on other grounds, 
[1934] 2 D. L. R. 241, P. C.— CAN. 

PART III, SECT. 28, SUB-SECT 0.— 
B (a). 

so. Misrepresentation of unauthorised 
sales agent .}-- Directors of a oorpn. are 
not liable for misrepresentations of a 
sales agent unanthorisedly marketing 
its securities’ or for statements in a 
prospectus v not issued under their 
authority. — Chapman v. Warren, 
J1936] 2 D. L. R. 157 ; O. R. 145.— 


PART IIL SECT. 28. SUB-SECT. 8.— 
B. (d). 

s L Essentials .] — A oonriction 
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under sect. 414 of the Criminal Code 
which deals with false statements by 
directors & promoters of cos. oan only 
be secured if proof is given that (1) the 
statements are in themselves false in 
some material particular, & (2) not only 
so but false to the knowledge of the 
accused, to (3) made with Intent to 
defraud. — R. t>. Bowen (1930), 43 
B. C. R. 507.— CAN. 


PART III. SECT. 28, SUB-SECT. 6.— 

0. (b). 

sm. Commission.] — Cos. Act. 1908, 
s. 57, doe« not authorise the directors 
to make presents of the oo.'s capital In 
the guise of commission. Such presents 
are ultra vires of the directors, to re- 
coverable by the oo. — Watrakei, Ltd. 
e. Cleave, [1925] N. Z. L. R. 624.— 
N.Z. 


Cum 8850— 8827b. English and Empire Digest Supplement, 


8860. Add. Annotation : — As to (2) Refd. Kerr v. 
Marine Product* (1028), 44 T. L. E. 292. 

8252. Add . Annotation : — Retd. Be Home Sc 
Colonial Inece. (1020), 45 T. L. B. 058. 

8257* Add , Annotations : — Apld. Parker 4c Cooper 
e. Beading Sc James (1026), 06 L. J. Oh. 23. 
Refd. Ken v. Marine Products (1028), 44 
T. L. B. 202 ; Be Lee Behrens Sc Co. (1032), 
48 T. L. B. 248. 

8259. Add. Annotation : — Consd. Lever Bros., 
Ltd. v. Bell (1080), 47 T. L. B. 47. 

8261. Add. Annotations : — Generally , Refd. Be Etic, 
[10281 Ch. 861 ; Be Home Sc Colonial Insur- 
ance Co., [1030] 1 Ch. 102. 

8280a. Direotors relying on chairman’s assur- 

ance as to value of assets.] — Be City Equit- 
able Fire Insurance Co., Ltd., No. 3050a, 
ante . 

8282a. Dividends paid out of capital.] — Be City 
Equitable Fire Insurance Co., Ltd., 
No. 3050a, ante . 

8284. Add* Annotation : — As to (3) Apld. Be A 
Debtor, [1027] 1 Ch. 410. 

8285. Add. Annotation : — As to (2) Refd. Be City 
* Equitable Fire Insoe., [1025] Ch. 407. 

8287. Add. Annotation : — Generally , Refd. Be Home 
*Sc Colonial Insurance Co., [1930] 1 Ch. 102. 

8291. Add. Annotation : — Apld. Ve City Equitable 
Fire Insce., [1025] Ch. 407. 

8805. Add. Annotation : — As to (2) Consd. Kirby 
v. Wilkins, [1020] 2 Oh. 444. 

8820. Add. Annotation : — Apld. British Russian 
\ Gazette Sc Trade Outlook, Ltd. v. Associated 


Newspapers, Ltd*, Talbot v. Associated 
Newspapers,^ Ltd., [1938] 2 K. B. 616. 

8827* Add. Annotation -DUtd. British Thomson- 
Houston Co. v . Sterling Accessories, Same v. 
Orowther Sc Osborn, [1024] 2 Ch. S3. 

8827a. .] — The directors of a co. can- 

not be made liable for an infringement of a 
patent by the co. merely by reason of their 
* position as directors, even in a case where 
they are the sole directors Sc shareholders of 
the infringing co. — British Thomson - 
Houston Co. v. Sterling Accessories, 
Ltd., British Thomson-Houston Co. v. 
Orowther Sc. Osborn, Ltd., [1024] 2 Ch. 
33 $ 03 L. J. Ch. 335 ; 181 L. T. 635 ; 40 
T. L. B. 544 68 Sol. Jo. 506 s 41 B. P. C. 
811. 

Annotation : — Apld. Prichard ft Constance v. Amata (1924) 
42 R. P. 0. 63. 

8827b. .] — Deft, co., incorporated in 

1024 for the purpose of cairying on business 
as manufacturers of toilet preparations Sc 
.* publishers of medical books Sc publications 
• relating thereto, on letter paper described 
themselves as “ wholesale manufacturers of 
Amata Toilet Preparations.” Pltf. oo., who 
had for many years distinguished their goods 
by the word “ Amami,” Sc in July, 1000, had 
registered that word as a trade mark to be 
applied to perfumery, etc., commenced an 
action against deft. co. Sc the two only 
directors thereof who were signatories of 
their memorandum of assocn. for an in- 
junction : — Held : there was no evidence 
that deft. co. had been formed by the other 


PART III. SECT. 28, SUB-SEOT. 6.— 
D. (d) ii. 

* L Extent of WoWItfi/.]— Deft., 

a dlreotor of pltf. oo.. In that he had 
failed In hie duty to hand over to the 
oo. oertaln shares, was ordered to 
aooount to the oo. for their value 
as at the date when he received them : 
— Held : suoh value was not the 
intrinsic value at the specified date, 
but the value in money which pltf. oo. 
could reasonably have obtained on 
the market, ft as pltf. oo. bad discharged 
the osui of proving that It could have 
obtained the market price, the value 
would be fixed at that amount. — 
Robinson v. Randfontbin Estates 
Gold Mining Oo., Ltd., [1824] App. D. 
161. — 8. AF. 

PART UL SECT. 28, SUB-SECT. 8.— 
E. (d). 

sd. Validity.] — Upon a petition by 
applt., as liquidator of the Credit 
Canadian InoorporA. alleging the illega- 
lity ft irregularity of certain resolutions 
of its directors making a oall on the 
shareholders ft later declaring the 
forfeiture of those shares when the oall 
was not paid, ft further asking for a 
declaration that the directors had thus 
acted ultra vires ft against the interests 
of the oo, : — |TsJd .* upon the evidence, 
no adequate ground was disclosed for 
holding the hall was not a valid call 
of which payment could have been 
enforced, the charge had not been 
established by evidence that, in exer- 
cising the .power of forfeiture, the 
directors had been availing themselves 
of that power for some purpose for 
which It could not be legitimately 
employed, ft, under the circumstances 
of this case, it was impossible to con- 
clude that the forfeiture was not in 
the interest of the oo. — Re OrAdxt 
Oanadivn Inoorpokb, Sun Trust Oo., 
Ltd. v. BRgun, [1937] 8. O. R. 306; 
3 D. L. R. 81. — CAN. 


PART III. SECT. 28, SUB-SEOT. 6.— 
E. (f). 

8301 l. Estoppel of shareholders .] — 
Deft, brewing oo. was incorporated 
under Dominion Oos. Act in 1924. In 
1826 the C. oo. was organised, also 
with a Dominion charter ft with 
substantially the sams incorporators 
ft officers, to act as the agent of the 
brewing oo. to promote the sales of its 
products. By an agreement between 
the two ooa.. the prioea which the O. 
oo. was to collect from customers upon 
sales, as well as the rates at which 
they were to remit when so collected, 
were fixed, the difference in favour of 
the O. oo. constituting their remunera- 
tion for servloes to be rendered. Pltf. 
a shareholder ft dlreotor of both oos. 
brought this action on behalf of him- 
self ft all other shareholders of the two 
cos. against the two oos. ft four 
Individual defte., who were shareholders 
direotors ft officers of both oos. to 
compel the individual defte. to pay 
back into the treasury or either or both 
cos. sums alleged to have been im- 
properly paid to them by the oos. in 
1927, 1928, ft 1929. These sums were 
paid to the individual deft*. for 
u promotion expenses " : — Held : in 
so tar as the action rested upon the 
contention that the moneys paid by 
the brewing oo. to the C. oo. were 
improperly paid, it failed for the 
reason that pltf. himself received ft 
still retained a portion of those moneys, 
ft was not therefore in a position to 
oomplain either Individually* or as a 
shareholder of the brewing oo. — 
Shissxl v. Hirsh, [1931) ID. L. R. 
460; 66 O. L. R. 174: OfiW., J1931J 
2 D. L. R. 791 ; O. R. il.— CAN. 


gt. — .1— The penalty 

against direotors of a oo, who par- 
ticipate in the payment of a dividend 
where the co. is insolvent, ft whereby 
they are made Jointly ft severally liable 

36 


to creditors for debts of the oo. then 
existing. Is incurred only when they 
knew, or were bound to know, the 
insolvency of the oo. at the time the 
dividend was declared. — Smith v. 
HendRBSON, [19241 1 D. L. R. 863 ; 
Q. R. 62 S. 6. 270.— CAN. 

•n. Dividend disposing of entire assets 
of company.] — Judgment given against 
direotors. — Thomas v. Gals, (1927] 
ID. L.R. 693 ; S. a R. 314.— CAN. 

PART III. SECT. 28, SUB-SEOT. 6.— 
P. (e). 

•n. Loan intra vires d? hand fide — 
Director interested in land on which loan 
obtained.] — The fact that a director 
of a mtge. ft trust oo. was Interested 
in land’ on whioh he applied to the 
board of direotors for ft obtained, in 
the name of his vendor, a loan whioh 
resulted in a loss to the oo. : — Held : 
not to give the oo. a right of action 
against him ft his co-directors for 
damages where the oo. was not pro- 
hibited from making loans to direotors, 
ft the said director’s Interest in the 
land was found to have been disclosed 
to his oo -directors ft they had applied 
their minds to the facts *bef ore ap- 
proving of the loan, ft the question 
whether these was fraud or negligence 
or improvidence in making the loan 
was not raised in the a^r-ton.— Cana- 
dian Guaranty Trust Co. e. Young, 
[1932] 3W.W.B. 671.— CAN. 

sp. Loans to shareholdere — TAabiHty 
of directors to creditors.] — Held : Cos. 
Act, R.S.O., 1927, o. 27, s. 112, renders 
the directors of a oo. liable to its 
Creditors not only for debts of the oo. 
existing at the tone a loan is made to 
its shareholders but also for debts 
contracted between the time of the 
making of snob loan ft that of its 
reimbmasansnt. — -R. e. Kussnrr ft 
Ruamont, JI9861 8. a R. 896 ; 4 
D. L. R. T 83. —CAM. 



VoL IX.— Companies. Cases 8827b — 3858cL 


two dittos* lor the purpose of doing a wrong- 
ful act A no claim bad been established 
by pltfs. against these delta, personally ; & 
the action as against them must be dis- 
missed with costs. — Prichard A Constance 
(Wholesale), Ltd. v. Amata, Ltd. (1924), 
42 B. P. 0. 68. 

8885a. Loan lor expenses in connection with 

promotion.] — Adams (Francis), Ltd. v. 
Fish wick (1928), 72 Sol. Jo. 122. 

8845a. Belief under 1929 Act, s. 872— Appli- 

cation by dtrcotor — No cvidcnoc of share- 
holders* wishes.] — A director failed to obtain 
his qualification shares within the time 
fixed, thinking that he had them at the date 
of his appointment, A having either over- 
looked or forgotten the definition of “ quali- 
fication shares ” in the co.’s arts, of assocn. 
At the end of the time he ceased, in accord- 
ance with sect. 141 (8) of 1929 Act, to be a 
director, but continued to act A to receive 
remuneration as a director, thus incurring 
penalties under sub-sect. (5). Later, he was 
re-appointed by the board pursuant to the 
co.’s arts, of assocn., retired, A was re-elected 
by the shareholders. He applied to the ct. 
by petition under sect. 372 (2) for relief 
against any liability which he had incurred 
by acting A receiving remuneration as a 
director after he had ceased to be a director : 
— Held : the ct. has jurisdiction under 
sect. 372 (1) to relieve a director who has 
acted as a director without having obtained 
qualification shares within the prescribed 
period from the penalties imposed by 
sect. 141. 

But terrible, the ct. will in general decline 
to relieve a director from liability to repay 
money to a co. or its liquidator in the absence 
of evidence as to the wishes of the share- 
holders or, if the oo. is insolvent, of the 
creditors. — Be Barry A Staines Linoleum, 
Ltd., [1934] Oh. 227 ; 103 L. J. Oh. 113 ; 
150 L. T. 254. 

3345b. Invalid appointment of director.] 

— L. F. owned the greater part of the shares 
of J. F. A Son, Ltd. His wife was appointed 
director in his lifetime, A also in his lifetime' 
one O. O. was appointed a director. The 
latter never took up his qualification shares, 
A, although he continued to act A was treated 
as a director, he in law ceased to be such in 
1933. L. F. died in 1934, A his wife, being 
in bad health, then went to the South of 
France, it being expected that her stay there 
would be a temporary one, but in fact she 
never returned. The directors at their 
meeting in the autumn of 1934 proposed to 
recommend to the annual general meeting 
of the co. that she should receive remunera- 
tion at thd rate of 88 per week as from 
Feb. 10, 1934, A that proposal was accepted 
A confirmed at the annual general meeting. 
It appeared, however, that there was not a 
quorum at that meeting, A payments made 


under the resolution were sought to be 
recovered from L. F.’s wife A the two persons 
who voted at the meeting. It was contended 
that this was a proper case for relief under 
1929 Aot, s. 872, as the persons in question 
had acted honestly A reasonably, A ought 
fairly to be excused : — Held : , though the 
defect in the resolution was a mere tech- 
nicality, the appointment of the director 
being invalid, this was not a case in which, 
in all the circumstances of the case, any of 
the parties ought fairly to be excused for the 
breach of trust in making the improper pay- 
ments . — Re Franklin (J.) A Son, Ltd., 
[1937] 4 All E. B. 43 ; 157 L. T. 188. 

8847. Add, Annotations : — A a to (4) Apld. Be A 
Debtor, [1927] 1 Oh. 410. Consd. Be Ktic, 
[1928] Oh. 861. Held. Be Home A Colonial 
Insurance Co., [1930] 1 Oh. 102. 


8858. After cross-ref. following this case add : — 
(l) Declaration of Liability . 

See 1929 Act, s. 275. 


8858a. Carrying on business with “ Intent to 
defraud creditors 99 — What amounts to.] — 

(1) The declaration of liability in 1929 Act, 
s. 275 (1) should state the amount for which 
the director is liable. 

(2) A co. carrying on business A incurring 
debts when to the knowledge of the directors 
there is no reasonable prospect of the debts 
being paid may, in general, be properly 
inferred to be carrying on business M with 
intent to defraud creditors ” within 1929 
Act, s. 275 (1). 

(3) Serrible : sect. 276 is a punitive pro- 
vision, A the ct. on making a declaration 
in the winding-up of a co. that a director 
is personally responsible for all or any of the 
debts or other liabilities of the co. may in 
its discretion make an order not limiting his 
liability to the amount of the debts due to 
creditors held to be defrauded within the 
sect. — Re Lbitoh (William O.) Bros., Ltd., 
[1932] 2 Oh. 71 ; 101 L. J. Oh. 380 ; 148 
L. T. 106. 

Annotation .—Am to (2) Befd. Be Patrick Sc Lyon, Ltd., 
[1933] Ch. 786. 

3353b. •] — Sdd : (1) in 1929 Act, 

sect. 275, the references to 44 intent to de- 
fraud 99 A to 44 fraudulent purpose,” unlike 
the words 44 fraudulent preference 99 in 
sect. 265, import actual dishonesty ; (2) for 
the purposes of sect. 260 a co. is not solvent 
if it is unable to pay its debts as they become 
due. — Be Patrick A Lyon, Ltd., [1933] Oh. 
780 : 102 L. J. Ch. 800 ; 149 L. T. 281 ; 49 
T. L. R. 872 ; 77 Sol. Jo. 250 ; [1933] B. A 
0. R. 151. 


88536. Amount for which director liable — Should 
r be stated In declaration of liability.] — 
Re Leitch (William O. Bros., Ltd., No. 
3353a, ante . 

8853d. Whether limited to amount of debts 

due to creditors defrauded.] — Be Leitch 
(W illiam 0.) Bros., Ltd., No. 3353a, ante . 


FART III. 6E0T. Si, SUB-SECT. 

F. (g), 

m. For " 26 W. L. R. 626 ” read 
** 7 Alta. L. R. 246 ; 28 W. L. R. 260." 

, b <0. 60S) 1. 1 — Pttfs. sued 

dixetfom of «oo.,allegi]^ that judgments 
recovered by them were lor " warn due 
tor se rvic e s performed lor the oo. The 
evidence Shewed that pltfa. were hired 


to prospect tor oil when §o Instructed. 
Be they wore not to do anything, but 
hold ihemeelves in readiness : — Held: 
the judgments were not tor wages due 
for sendees performed, as they did 
no more than wait to r the chanoe of 

— — . An ^action based on sect. 86 
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of Cos, Aot, R. 8. M., 1913, against 
a director of a oo. for wages alleged 
to be due a servant of the oo. is an 
action upon the original debt, not (me 

S n the judgment against the oo.. Be 
, must prove the employment, per- 
aanoe of services & debt.— para* 
Bach v, Shaw, [1938) 2 W. W. Jj, 
605; 4 D. L. R. 401; 41 Man. L. R. 
379.— OAH. 


Cues 8358e— 8455b. English and Empire Digest Supplement. 


8358e. General assets tor all creditors.] — A 

declaration under Cos. Act, 1920 (c. 23), 
b. 275, having been made by the ct. in the 
course of the winding-up of a co., that W., 
a governing director of the oo. had been 
knowingly a party to carrying on the co.’e 
business with intent to defraud creditors 
between certain dates, fixing the liability 
of the director at £6,000, & charging a de- 
benture for £4,000 issued to the director 
with that liability, the liquidator recovered 
the sum of £3.356 from the director in respect 
of the declaration, & asked for directions as 
to the application of that sum, & any further 
sum he might recover under the judgment, 
among the creditors of the co.“: — Held : the 
moneys so recovered & to be recovered were 
not to be exclusively applied for the benefit 
of creditors whose debts were contracted 
during the period when the business of the 
co. was carried on with intent to defraud 
creditors, but formed part of the general 
assets of the co. available for all the creditors, 
on the same principle as that applicable to 
moneys recovered from 44 B ” contributories. 
— Re Lhitch (William O.) Bros., Ltd. 

. (No. 2), [1933] Ch. 261 ; 102 L. J. Ch. 81 

< US L. T. 108 ; 49 T. L. R. 74 ; 76 Sol. Jo. 
888 ; [1933] B. & C. R. 31. 

Annotation : — Refd. Re Patrick & Lyon, Ltd., [1933] Oh. 


3364. Add. Annotation : — Retd. Horwood v. States- 
man Publishing Oo. (1929), 98 L. J. K. B. 450. 

3365. Add. Annotation : — Refd. Bendir v. Anson, 
[1936] 3 All E. R. 326. 

3376. Add . Annotation Refd. A.-G. v. Goddard 
(1929), 98 L. J. K. B. 743. 

8377. Add. Annotation: — As to (1) Refd. Weld v. 
Petre, [1929] l Ch. 33. 


8389. Add. Annotation : — Refd. Shaw & Sons (Sal- 
ford), Ltd. v . Shaw, [1935] 2 K. B. 113. 


3391. Add. Annotation : — Generally, Refd. Shaw & 
Sons (Salford), Ltd. r. Shaw, [1935] 2 K. B. 
113. 

8898. Add. Annotation: — As to (2) Refd. Houghton 
t\ Nothard. Lowe & Wills, [1927] 1 K. B. 246. 


8405. Add. Annotations : — Refd. Underwood v. 
Bank of Liverpool, Underwood v. Barclays 
Bank, [1924] 1 K. B. 775; Houghton v. 
Nothard, Lowe Sc Wills, [1927] 1 K. B. 246; 
Liggett (Liverpool) v. Barclays Bank, [1928] 
1 K. B. 48, 


8407. Add. Annotation : — Refd. Shaw & Sons (Sal- 
ford), Ltd. v. Shaw, [1935] 2 K. B. 113. 

3419a. .] — The directors of a co. 

personally guaranteed an overdraft granted 
to the co. by a bank. They subsequently 
passed a resolution that, subject to the 
approval of the bank, debentures be issued 
to the bank as security for the overdraft, 
& debentures were issued in accordance with 
the resolution : — Held : the directors were 
“ interested ” in the arrangement come to 
with the bank in regard to the issue of the 
debentures, & the resolution providing for 
the issue was a nullity. — V ictors, Ltd. v. 
Lingard, [1927] 1 Ch. 323 ; 96 L. J. Ch. 
182 ; 136 L. T. 476 ; 70 Sol. Jo. 1197. 

3423. Add. Annotation : — Refd. Parker & Cooper 
v . Reading, [1926] Ch. 975. 

8482a. Meaning of “ book.**] — Entries made 

in a number of loose leaves fastened together 
in two covers are not admissible in evidence 
as minutes entered in books within 1929 Act, 
s. 120 . — Hearts of Oak Assurance Co., 
Ltd. v. Flower (James) & Sons, [1936] 
Oh. 76 ; 105 L. J. Ch. 25 ; 154 L. T. 156 ; 52 
T. L. R. 5 ; 79 Sol. Jo. 839. 

3434. Add . Annotation : — As to (5) Consd. Re City 
Equitable Fire Insce. (1924), 40 T. L. R. 664. 

3444. Add. Annotation : — As to (1) Distd. Re 
Windsor Steam Coal Co. (1901), Ltd. (1928), 
140 L. T. 80. 

3451a. Oral resignation — Articles requiring 

written resignation.] — A eo.'s acceptance of 
the oral resignation of a director constitutes 
a binding contract, even though the eo.’s 
articles require the resignation of a director 
to be in writing. — L atchford Premier 
Cinema, Ltd. v. Ennion, T1931] 2 Ch. 409 ; 100 
L. J. Ch. 397 ; 145 L. T. 672; 47 T. L. R. 695. 

3455 a, Re-election of retiring director — Ad- 

journment of meeting.] — Spencer v. Ken- 
nedy, No. 2879a, ante . 

3455b. Failure to re-elect or replace.] — By 

art. 97 of a eo.’s arts., “ At the second 
ordinary general meeting in each calendar 
year, one-third of the directors . . . shall 
retire from office. A retiring director shall 
retain office until the dissolution, of the 
meeting at which his successor is elected.” 
By art. 100. 44 If at any meeting at which an 
election of directors ought to take place the 
places of the retiring directors or some of 


PART HI. SECT. 28, SUB-SECT. 6.— 
^ O. (a). 

n I. By servant of company — 

Unsatisfied return of execution .} — 
Crowder v. Coleman, [1924] 1 

D. L. R. 849 ; 1 W. W. E. 874 ; 20 
Alta. L. K. 1.— CAN. 

n II. .] — When a 

return of nulla bona has been made by 
the sheriff without a bond fide attempt 
having been made to ascertain whether 
•r not there were assets available to 
satisfy the execution, 6c there were in 
fact exigible assets sufficient for that 
purpose, the return is not such a 
return as Is contemplated by Cos. Aot, 
„ 1927, s. 113.— Stevens v. Spencer 
*• 888 : 8 

PART III. SECT. 28, SUB-SECT. 7.— A. 

3885 II. Proceedings ratified at 

A director's meeting authorised an 
action by the oo. No notice was given 


to one director, but at a subsequent 
meeting properly called a resolution 
was passed ratifying the first meeting : 
— Held : the action was properly com- 
menced. — Lytton Gold Mines, Ltd. 
v. Munbo (1933), 49 B. O. R. 18.— CAN. 


PART III. SECT. 28, SUB-SECT. 7.— B. 

3394 i. Resolutions— Validity. ]— The 
directors of a co. passed a resolution 
which increased the voting power of one 
of the directors but which was believed 
by the directors to be in the best 
interests of the co. : — Held : the mere 
fact that one of the directors derived 
some benefit from the passing of the 
resolution did not invalidate it when 
it was passed in good faith. — Muxs v. 
Mills (1938), 60 C. L. R. 150 ; 11 
A. L* J. 527.— AUS. 


PART III. SECT. 28, SUB-SECT. 7.— 
0, (b) i. 

g 1. .H- In the case of a cm 

subject to Trust Cos. Act, R. S. C.. 
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1927, seven forms a quorum tor a 
meeting of directors. — Premier Trust 
Oo. v. McAlister, [1933] 2 D. L. R. 
192 ; O. R. 195.— CAN. 


PART III. SECT. 28, SUB-SECT. 7.— 
C.(o). % 

1 I. What 'constitutes interest — 

Financial interest.) — The personal 
interest which disqualifies a director 
from voting must be a financial interest, 
not merely a friendly spirit or a feeling 
of affection, e.g., that of a husband for 
his wife. — Re Clark (R. P.) & Co. 
(Vancouver), Ltd. (No. 2), [19311 3 
W. W. R. 306.— CAN. 

PART III. SECT. 28, BUB-SECT. 7.— D. 

oL Meeting not in fact held .] — 

Davis v. P. Pallbsen Dairy 6c Cream- 
ery OO., [1935] 3 W. W. R. 305 ; 4 
D. L. R.518; 5 F. L. J. (Can.) 180.— 
CAN. 
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them are not filled' up, then, subject to any 
resolution reducing the number of directors, 
the retiring dilators, or such of them as 
have not had their places filled up & may 
be willing to act, snail be deemed to have 
been re-elected ” : — Held : if a retiring 
director was not re-elected, & if his place 
was not filled up at the same meeting, he 
retained office until his retirement by rota- 
tion, since by art 100 he was to be deemed 
to have been re-elected & therefore there 
was no vacancy to which a successor could 
subsequently be elected. — Hour v. Gat- 
tbraul (1031), 47 7. L* R. 332* 

3455c. Construction of articles.] — Art. 85 

of a co.’s arts, of assocn. provides that “ at 
the ordinary meeting in 1925 Sc every sub- 
sequent year, one-third, or the nearest number 
next below one-third, of the whole number 
of directors shall retire from office,” that a 
retiring director is to be eligible for re-election 
at the meeting at which he retires Sc shall act 
as director throughout that meeting, & that 
the directors to retire in 1925, “ unless the 
directors agree among themselves, shall be 
determined by ballot ” & those to retire in 
every subsequent year “ shall be those who 
have been longest in office since their last 
election Sc when two or more of such directors 
shall have served for an equal period, then 
their retirement shall be determined by 
ballot.** In 1935 the board consisted of the 
chairman Sc seven other directors. Of these 
the managing director was by art. 101 not 
liable to retire by rotation or be taken into 
account in determining the rotation of 
retirement, Sc two others were additional 
directors appointed under art. 90, which 

E rovided that any additional director should 
old office “ only until the next following 
ordinary general meeting of the co.” No 
question arose as to the first director to retire, 
but if a second director had to retire a 
selection had to be made between the pltf . Sc 
the chairman who had held office as directors 
for an equal period : — Held : (1) the words 
“by ballot ** in art. 85 meant “ by lot ** ; 
(2) “ the whole number of directors ’* under 
art. 85 of whom a proportion was to retire 
did not include the additional directors, who 
by art. 90 only held office until the ordinary 
general meeting, seeing that the directors 
to retire fell by art. 85 to be determined at 
that meeting. It followed that one director 
only had to retire. — Eyre v. Milton Pro- 
prietary, Ltd., [1936] Ch. 244 ; 105 L. J. Ch. 
121 ; 154 L. T. 120 ; 52 T. L. R. 208 ; 80 
Sol. Jo. 15, C. A. 

3455d. .] — A co., which had governing 

Sc managing directors, provided by its arts, 
of asscn. that at every annual general meeting 
one-third of the directors not being govern- 
ing or managing directors, or, if their 
number wa| not a multiple of three, then the 
nearest number to, but not exceeding, one- 
third should retire from office, the director or 
directors who had been longest in office to be 
the ones to retire. The number of ordinary 
directors having been reduced to two in 
number : — Held : neither of them was -bound 


to retire from office. — He Moseley Sc Sons, 
Ltd., [1939] Oh. 719 ; [1939] 2 All E. R. 791 ; 
108 L. J. Oh. 231 ; 161 L. T. 33 ; 65 T. L. R. 
777 ; 83 Sol. Jo. 439. 

3455e. Effect on contract of service.] — Pltfs. 
entered into an agreement with deft, co., 
a private co. under 1929 Act, to act as 
managers, buyers Sc supervisors for a term of 
6 years. The agreement provided that it 
should be ipso facto determined upon either 
of pltfs. at any time vacating his or her offioe 
as director, but neither of them should at 
any time during its continuance resign his 
or her directorship or disqualify himself or 
herself from holding such office. At the first 
ordinary general meeting of the co., when 
pltfs. would, under Table A, art. 73, which 
was incorporated in the co.*s articles, auto- 
matically vacate their offices as directors, 
but be eligible for re-election, the ohairman, 
who was the governing director, proposed a 
resolution that another person be appointed 
director in place of one of pltfs. Sc that the 
remaining vacancy be left unfilled. This 
resolution was after adjournments passed. 
Deft. co. then treated the agreement as 
terminated, Sc pltfs. brought this action for 
wrongful dismissal : — Held : (1) if pltfs. had 
been re-elected, or not being re-elected there 
had been no resolution to fill up the vacated 
office, there would have been no vacation of 
their offices ; (2) the provision in the agrce- 
• ment for its termination did not apply only 
to voluntary resignation, Sc pltfs.* offices as 
directors had by reason of the passing of the 
resolution been ipso facto determined under 
the first part of the clause. — Walker v . 
Kenns, Ltd., [1937] 1 All E. R. 560, C. A. 

3475. Add. Annotation: — As to (1) Refd. Re 
Patrick & Lyon, Ltd., [1933] Oh. 780. 

3490. Add. Annotations As to (2) Refd. A.-G. v. 
Goddard (1929), 98 L. J. K. B. 743. As to (4) 
Refd. Ramsden v. David Sharratt Sc Sons, 
Ltd. (1930), 35 Com. Oas. 314. Generally , 
Refd. Harrods, Ltd. v. Lemon, [1931] 2 K. B. 
157. 


8491 a, Effect of voluntary winding-up.] 

— By an agreement in writing made between 
pltf. Sc deft. co. pltf. was appointed managing 
director of the co. for a term of 6^ years at a 
fixed salary. Before the expiration of that 
period the co. passed a resolution, which was 
assented to by pltf., for the voluntary winding 
up of the co. on the ground that by reason of, 
its liabilities it could not continue its business. 
Pltf. thereupon brought an action claiming 
damages for repudiation of the agreement : — 

* Held : a term could not be implied in the 
agreement that if the co. should be wound up 
voluntarily & pltf. should vote for that course 
being adopted, his employment should cease 
so as to disentitle him to damages for breach 
of the agreement. Pltf. was therefore 
entitled to damages for breach of the agree- 
ment. — Fowler v. Commercial Timber Oo., 
Ltd., [1930] 2K.B.1 ; 99 L. J. K. B. 629 ; 
143 L. T. 391, C. A. 

Annotation .—Refd. Re Farrer (T. N.), Ltd.. 11937] Ch. 352. 
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3492. Add. Annotations ; — Oon»d. B» Golomb A 
Porter ft Oo.’e Arbitration (1981), 144 L. T. 
588. Rlti Shuttleworth v. Cox (Maidenhead ) 
(1926), 43 T. L. R. 83. 

3498a. - — Alteration of articles.] — The first deft, 
was a co, (hereinafter called 41 the co.”) 
which by an agreement dated Deo. 21, 1933, 
appointed pltf., who was then a direotor, to 
be managing director for a term of ten years. 
Art. 91 of the oo.'s arts, of assocn. provided 
that a managing director should “ subject to 
the provisions of any contract between him 
Sc the co. be subject to the same provisions 
as to . . . removal as the other director's 
of the co. Sc if he cease to hold the office of 
director he shall ipso facto Sc immediately 
cease to be a managing director.” Art. 105 
gave the co. power to remove a director before 
the expiration of his period of office. In 
1935 the second deft, (hereinafter called 44 the 
Federated Co.”), which was a co. formed to 
take over the shares of a number of cos., 
including the co. acquired all the shares of the 
co. ' By a special resolution passed on Apr. 17, 
1930, the existing arts, of assocn. of the co. 
were abrogated & new articles adopted. 
* Art. 8 empowered the Federated Co. by an 
instrument subscribed by two directors & 
, the secretary to remove any director of 
the co. Art. 0 provided that a director need 
not hold a share qualilkation. The new 
articles incorporated a large part of Table A, 
including Art. 08, which made a managing 
director’s appointment subject to determina- 
, tion ipso facto if he ceased to be a director. 
On Mar. 27, 1937, an instrument subscribed as 
above was delivered to the co. removing 

S ltf. from the office of direotor, & the co. 

hereupon treated him as ceasing to be man- 
aging director. Pltf. commenced proceedings 
claiming damages as against the co. for 
wrongful repudiation of the agreement & as 
against the Federated Co. for wrongly pro- 
curing, causing or inducing the co.’s breach 
of the agreement. Humphreys. J., awarded 
£ 12,000 damages against both defts. : — 
Held: (II it was an implied term of the 
agreement of Dec. 21, 1933, that the co. 
should not remove pltf. from his position of 
director during the term of years for which 
he was appointed managing director ; (2) it 
was an implied term that the co. would not 
alter its arts, of assocn. so as to create a 
right in the oo. or any one else to remove 
pltf. from his position of director during the 
same term of years ; (3) there was no ground 


for reducing the amount of damages. — 
SfiCTBIAW V . SOUTHERN FOUNDnSsB (1920 ) , 
I /MX, [1989] 2 K. $’ 206 : [1939] 2 AH IE. B. 
113 5 108 L. J. K. B. 747; 160 L, T. 363 ; 
55 T. L. B. 611 ; 83 Sol. Jo. 357, 0. A. 

8494. Add. Annotation : — Retd. United Indigo 
Chemical Oo. v. Robinson (1931), 49 B. P. C. 
178, 

3497a. Failure to obtain qualification shares — 

Recovery on quantum meruit.}— Pltf. was 
appointed managing director of a oo. by an 
agreement Under the co.’s seal which also 
provided for his remuneration. By the 
arts, of assocn. of the co. each director was 
required to obtain his qualification shares 
within two months after his appointment. 
Neither pltf. nor the other directors obtained 
their qualification shares within two months 
or at all. Pltf. having done work for the co. 
claimed to recover the remuneration provided 
for in the agreement, or, alternatively, on the 
basis of a quantum meruit: — Held : the fact 

* that pltf. did the work under an agreement 
which was in the fact void did not disentitle 
him from recovering on a quantum meruit . — 
Craven- Ellis v . Canons, Ltd., [1930] 2 

K. B. 403 ; [1930] 2 All E. B. 1000 ; 105 

L. J. K. B. 707 ; 155 L. T. 370 ; 52 T. L. R. 
067 ; 80 Sol. Jo. 052, fl. A. 

3500a, Power to provide for employees — Grant of 
pension,] — A private co., the articles of which 
authorised the directors to provide for the 
welfare of employees Sc their widows Sc 
children, entered into a deed of covenant by 
which it granted a pension of £500 a year to 
the widow of a former managing director 
five years after his death. Some three years 
later the oo. passed a resolution for voluntary 
winding-up. The widow lodged a proof in 
the winding-up for the capitalised value of 
the annuity, but the liquidator rejected it : — 
Held : the transaction was not one for the 
benefit of the co. or reasonably incidental 
to the co.’s business. The pension did not 
come within the terms of the oo.’s articles, 
as a managing or other direotor is not a person 
in the employment of a oo., & the action 
of the directors was not confirmed by the 
shareholders in general meeting convened 
for the purpose of doing so. The grant of the 
pension was therefore void Sc ultra vires the 
co. — Be Lee, Behrens Sc Co., Ltd,, [1932] 
2 Oh. 40; 101 L. J. Oh. 183; 147L.T. 348; 
48 T. L. B. 248 ; [1931] B. Sc 0. B. 160. 


PART 111. SECT. 88, SUB-SECT. C. 

•o. Remuneration voted by director * — 
Validity— Action by shareholder— Onus 
of proof .] — When a pltf. complain* of 
directors voting a salary A travailing 
exp mam to the managing director, he 
most show that their action was either 
ultra ewes or of a trandulent character. 
A although it is beyond the powers of 
directors to vote the salary ft travelling 
expenses, this defect can be remedied 
at a shareholders* meeting where the 
managing direotor Is a majority 
shareholder. — Houston v. Victoria 
Maghinkry Depot, Ltd.. J1924) 2 
D. L. R. 857 : 81 B. 0. K. 425.— 
CAM. 

it. Remuneration of profits — Meaning 

a/ « CiiHMiss HrvriT. fin. 


PART III. .EOT. *». SUB-SECT. ».-D. nn SS‘t to itT 
ap. Extent of pouters,) — Where a managing direotor might have the 
general manager is chosen from the power which he purported to exercise, a 
directors ft is therefore a managing person oonfcracting with tlm oo. through 
director, there is an implication of him is entitled to assume that ne 
further ft larger authority than in the actually did have such power. — Re 
oase of a general manager who is not British Columbia BondOorpn., Ltd., 
a direotor ; but when directors appoint ft Lang, [1881] PW. W. R. 888 ; 2 
a “ managing director/' they may he D. L. R. 985.— CAN. 
taken to Lave ipso facto delegated to 8501 viL — — . - — - v TTrLi • 

» proved R/a prttton ti 
or directcr a^-Mi p-WEST oou 4ERIX8, ^ TT|fiirg h. f <wreotor.fc. there- 

PAlf CgWgK * 8 D. L. B. fore, lfc must be presumed, especially 

589.— CAM. gino e there was nothing adduoed bv 

850t v. .] — Persons the oo. to negative his authority, that 

dealing with a managing director need he had authority to contract on behalf 
only satisfy themselves that he has title of the co* to pay pltf. a commission.— 
power to do what he does, even though Wrathall v. Ripstirin ft Manitowax 
it be for his personal advantage. — Exploration Oo.. Ltd., US$2] 1 
Be J. Stanley Wedlock, p. W. W. R. 801 ; 40 Man, L. R. 278 ; 

Royal Bank. [1924] 4 D? ££. UT8 ; $ D. L. R. 84 ; off*. us$l) |W,W.k 

5 O. B. R. 10$. — GAN. “ * ' “ ' “ 


8D.L.R.64; gflfe S W. W. R. 
741. — CAN, 


Vol. IX,— Companies. Cases B50^-853Sb, 


8502. Add. Annotations: — Consd. Underwood v. 
Bank of Liverpool, Underwood v. Barclays 
Bank, [1924] 1 K. B. 775; Houghton v. 
Nothard, Lowe & Wills, [1927] 1 K. B. 246. 
Refd. Kreditbank Oassel G. m. b. H. v. 
Schenkers, [1926] 2K.B. 450. 

8505* Add. Annotation : — Refd. H&rmer v. Arm- 
strong, [1984] Ch. 65. 

8506. Add. Annotation : — Generally , Refd. Kredit- 
bank Oassel G. m. b. H. v. Schenkers, [1926] 2 

K. B. 450. 

3506a. Cheque — Presumption of 

authority.] — Stewart (Alexander) & Son, 
op Dundee, Ltd. v. Westminster Bank, 
Ltd., [1926] W. N. 271, O. A. 

3526. Add. Annotations : — As to (2) Refd. Cotter 
v. National Union of Seamen, [1929] 2 Oh. 58. 
Generally , Refd. I. R. Oomrs. v. Fisher’s 
Exors., [1926] A 0. 395. 

3526a. “ Person in the employment of the com- 
pany — Director.] — No managing or other 
director is a “ person in the employment of 
the company.” — Normandy v. Ind Ooopb & 
Oo., Ltd. [1908] 1 Oh. 84 ; 77 L. J. Ch. 82 ; 
97 L. T. 872 ; 24 T. L. R. 57 ; 15 Mans. 65. 

8532. Add. Annotations : — Refd. Thomas v . Todd, 
[1926] 2 K. B. 511. Consd. Fowler v. Com- 
mercial Timber Co., [1930] 2 K. B. 1. Folld. 
Re Gramophone Records, Ltd. (1930), 69 

L. Jo. 201. 

3532a. .] — By the articles of a private 

co. a governing director, who also held 
practically the whole of the share capital, was 
so appointed for his life, or until he should 
resign or be removed by special resolution of 
the co., at a salary of £300 a year. After 
he had continued in office for some years the 
co. passed a resolution for voluntary winding- 
up, & he ceased to act as director. His 
assignees sought to prove in the liquidation 
for compensation due to him for loss of office, 
but the liquidator rejected the claim : — 
Held : as the only contract between the 


director & the co. was that contained or 
evidenced in the articles, his employment 
as such was conditional on the continued 
existence of the oo., & ceased automatically 
when it was wound up. But assuming there 
had been any breach of contract it was one 
in respect of which, in the circumstances, no 
damages were recoverable. — Re Farrer 
(T. N.), Ltd., [1937] Oh. 352 ; [1937] 2 All 
E. R.505; 106 L. J. Oh. 305 ; 157L.T.431; 
53 T. L. R. 581 ; 81 Sol. Jo. 357. 

8535. Add. Annotation : — Refd. Re Lee, Behrens 
& Oo. (1932), 48 T. L. R. 248. 

3536. Add. Annotation : — Refd. Re Lee, Behrens 
& Oo. (1932), 48 T. L. R. 248. 

3536a. .] — Re Lee, Behrens & Co., 

Ltd., No. 3500a, ante. 

3536b. Remuneration payable out of profits — 
Whether profits available for dividend.] — In 

consideration of services rendered & of the 
transfer of certain rights to the co. by him, 
the co. agreed as purchasers “ to pay to 
[pltf.] out of the first profits of the purchasers 
& in priority to all dividends payable in 
respect of any shares in the purchasers* 
capital the sum of £1,000.** The balance 
sheet of the co., for the year ending Mar. 31, 
1935, showed a profit of £698 11s. 10d., 
which sum the directors used for writing off 
preliminary expenses & in making a transfer 
to certain reserve accounts. Pltf. contended 
that the £698 11s. 10 d., being the first profit 
of deft, co., he was entitled to payment of 
that sum in part satisfaction of the £1,000 s 
& that the co. by the publication of the 
balance sheet were estopped from denying 
that the £698 11s. lOd. was a first profit i — 
Held : upon the true construction of the con- 
tract the words “ the first profits in priority 
to all dividends *’ means profits available 
for dividends ; & the test is whether the 
purpose to which the directors have applied 
the sum in dispute is one to which the share- 
holders could not object if such application 


f !. Presumption as to 

borrowing power.] — Money was ad- 
vanced by pltf. to F., a director. Sc 
not to the oo. F. was in control of the 
co.'b business, but the directors had 
not delegated their borrowing power 
to him : — Reid : one director alone 
had no actual authority from the co. 
to borrow. Sc pltf. was not entitled to 
assume that the directors had dele- 
gated their borrowing powers to the 
one director who had been left in full 
control of the business. — Mercantile 
Finance Corpn., Ltd. v. Francis Sc 
Taylor, Ltd., [1929] N. Z. L. R. 731.— 
N.Z. 

•q. Fraud of managing director — 
Secret arrangement for sale of property. ] 
— Laskll v . Hannah (B. C.) (1906), 
37 S. C. R. 324. — CAN. 

st. Position as trustee — Advantage to 
company from misconduct.] — A manag- 
ing director acting in a way whereby 
he derives an improper advantage to 
himself financially or otherwise cannot 
Justify it by Bhowing that his action 
was of benefit to the oo. — British 
Columbia Timber Industries 
Journal, Ltd. v. Black (1934), 48 
B. O. R. 209.— CAN. 

PART III. SECT. 33, SUB-SECT. 10. 

r I. Effect of bye-law.] — The 

president of a co. has no authority 
without the authorisation by the 
board to engage solrs. in the oo.*s 
business, though there be a bye-law 


giving him a general oversight over the 
business of the co. — He Pktrib Manu- 
facturing Co., Ex p. Huohes, [1924] 
4 D. L. R. 1308 ; 4 C. B. R. 311.— CAN. 

o i. Cheque — Unsatisfied judg- 
ment against company .] — Held: the 
creditor, to whom the cheque was paid, 
was not prevented from proceeding 
against the president upon It. — W rtopt 
v. Ritchie, [1926] 4 D. L R. 1050.— 
CAN. 

sb. Not a trustee — As regards funds 
dr securities in Ms custody.] — Ex p. 
Giroux. [1926] 2 D. L. R. 900 ; 45 
Can. Grim. Cas. 316 ; (1925), Q. B. 40 
E. B. 362.— CAN. 

PART III. 8ECT. 29, SUB-SECT. 1.— A. 

h i. Mining engineer — Com- 

panies Act, 1927, s. 113.] — Stevens v. 
Spencer (Alta.), [1930] 2 W. W. R. 
271 ; 3 P. L. R. 993 ; affg.. [1929] 4 
D. L. R. 838 ; 3 W. W. R. 129.— CAN. 

•o. Clerk, labourer, servant or ap- 
prentice — Director also field manager of 
mining company.}—' Sect. 113 of Cos. 
Act, 1934, does not make the other 
directors of a co. liable for the wages 
of a director for work performed by 
him as a * 4 clerk, labourer, servant or 
apprentice 99 of the co. 

Qu. : whether, even if pltf. bad not 
been a director, his position as field 
manager for a gold mining co., inter* 

K atcd in the fight of the authority 
had, the work he did Sc the place Sc 


circumstance of its performance, would 
have put him in the class of “ labourers 
or servant b ,” within the meaning of 
said sect. — M ulligan v. Lancaster, 
[1937] 1 W. W. R. 73 ; 1 D. L. R. 414. 
—CAN. 


PART III. SECT. 29. SUB-SECT. 1.— B. 

• I. By president — Confirmation ] 

— Where a servant had been orally 
hired by the president of a oo.. Sc bis 
services had been accepted for three 
8c a half years without the president's 
authority to hire him being questioned : 
— Held : the co. could not repudiate 
the agreement, on the mere ground that 
It was not formally authorised or 
adopted by bye-law. — Bloomfield v. 
Monarch Overall Manufacturing 
Co., Ltd. (No. 2), [1927] 2 W. W. R. 18 : 
[1927] 8 D. L. R. 146; affd ., [1927] 
3 W. W. R. 502 ; [1927] 4 D. L. R. 
1137.— CAN. 


PART III. SECT. 29, SUB-SECT. 1.— C. 


sd. By whom fixed — Directors .] — 
The remuneration of an officer of a oo. 
must be fixed by the directors, Sc can- 
not be fixed by the shareholders. — 
Wilson v. Woollatt, [1928 J 4 D. L. R. 
403 ; 62 O. L. R. 620.— CAN. 


n. Who liable for — Directors — 
Whether manager included in “ labourers , 
servants dr ajrprerUices. '*]— DOMANSKI 
v. Wilson, [1935] 4 D. L. R. 17 ; O. R. 
400; 5 F. L. J. (Can.) 69.— CAN. 
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deprived them of what would otherwise 
have been a dividend. — Stewart v. Sasha- 
LITE, 1/m., [1036] 2 All E. R. 1481; 52 
T. L. R. 712. 

8587a. Superannuation — Alteration of scheme — 
Whether ultra vires.] — Be Elder Dempster 
Superannuation Fund Assocn. (1933), 78 
Sol. Jo. 13. 

8540a. Presumption of authority — Due 

delegation of authority.] — Houghton & Oo. v. 
Nothard, Lowe & Wills, No. 3157a, ante. 

8548. Add. Annotations; — Apld. Kleinwort, Sons 
& Oo. v . Associated Automatic - Machine 
Oorpn., Ltd. (1934), 161 L. T. 1. Dlstd. 
Peterborough Trust, Ltd. v. Steel Industries 
of Great Britain, Ltd. (1934), 78 Sol. Jo. 861. 
Refd. De Tchihatchef v. Salem! Coupling, 
Ltd., [1932] 1 Oh. 330. 

8549a. .] — Kleinwort, Sons & 

Oo. v . Associated Automatic Machine 
Oorpn., Ltd., No. 2419a, ante . 

8558. Add. Annotation : — Refd. The Hayle, [1929] 
P. 275. 

8560. Add. Annotations : — Consd. Chibbett v. 
Robinson (1924), 132 L. T. 26. Dlstd. 
Mudd v. Collins (1925), 133 L. T. 186 ; Reed r. 
Sbymour (1927), 11 Tax Oas. 625; Henry v. 
Foster (Arthur), Henry v. Foster (Joseph), 
Hunter v . Dewhurst (1931), 145 L. T. 225. 
Expld. & Dlstd. Shipway v. Skidmore (1932), 
16 Tax Gas. 748. Consd. Denny (H. & A.) 
v. Reed (1933), 18 Tax Oas. 254. Refd. Stede- 
* ford v . Beloe, [1931] 2 K. B. 610 ; Dewhurst 
v. Hunter (1932), 146 L. T. 510. 

8560a. Remuneration by commission — Amount re- 
coverable — How calculated.] — Applt., pltf. in 
the action, was for many years secretary 
of reap. co. Originally he received a fixed 
salary per week, but in 1916 an agreement 
was made between him <fe one A. S., managing 
director of reap, co., to the effect that in 
addition to his weekly salary he was to 
reoeive 10 per cent, on the balance of profits 
after payment of 12$ per cent, dividend. 
In 1926 applt. quarrelled with A. S. & left 
the service of reaps., & shortly afterwards he 
brought this action for an account of the 
Bums due to him as commission & for pay- 
ment of the amount found to be due. It 
appeared that nearly all the capital of the 
reap. co. was held by A. S. & his family, & 
that he, as managing director, had entire 
control of the co.’s business. During applt. ’s 
tenure of office A. 8., with the connivance & 
assistance of applt., habitually appropriated 
funds of the co. to his own purposes. Applt. 


in framing his claim for commission con- 
tended (i) that the 12$ per cent, dividend 
referred to in the agreement must be a 
dividend subject to income-tax ; (ii) that the 
12$ per cent, dividend must be limited to an 
amount representing 12$ per cent* on the 
capital of the co. at the date of the agreement 
& had no application to subsequent increases 
of capital ; & (iii) that for the purpose of 
Calculating his commission he was entitled to 
reintroduce into the accounts all the sums 
which had been unlawfully applied for the 
benefit of A. 8. personally : — Held : (1) the 
12$ per cent, dividend must be a dividend 
subject to income-tax ; the 12$ per cent, 
dividend must be measured on the capital 
as it stood in each year when the accounts 
were made up ; & in reckoning the amount 
on which commission must be paid no 
account could be taken of the sums which 
ought to have been included in the profits 
but had been misappropriated by A. 8. ; 
(2) although applt. had been guilty of mis- 
. conduct in relation to the affairs of resps., 

# he was entitled to recover moneys which 
were already due to him for work done on 
resps.’ behalf, & the remedy of resps. was an 
action or counterclaim for damages for 
breach of duty. — Ramsden v. Shakratt 
(David) & Sons, Ltd. (1930), 35 Com. Oas. 
314, H. L. 

Annotation : — As to (2) Refd. Lever Bros., Ltd. v. Bell <1930), 
47 T. L. R. 47. 

8560b. Effect of misconduct.] — Ramsden 

v. Sharratt (David) & Son, Ltd., No. 
3560a, ante . 

3565. Add. Annotations ; — Consd. Shaw & Sons 
(Salford), Ltd. v. Shaw, [1935] 2 K. B. 113. 
Refd. Swedish Central Ry. v. Thompson, 
[1924] 2 K. B. 255 *, Russian Commercial & 
Industrial Bank v. Comptoir d’Escompte de 
Mulhouse, Banque Internationale De Com- 
merce De Petrograd v. Goukassow (1924), 
40 T. L. R. 837 ; Todd v. Egyptian Delta 
Land & Investment Oo., [1928] 1 K. B. 152 ; 
Lazard Bros. & Oo. v . Midland* Bank, Ltd. 
(1932), 49 T. L. R. 94. 

3567a. Presumption of authority — Due delega- 

tion of authority.] — Houghton & Oo. v. 
Nothard, Lowe & Wills, No. 3157a, ante. 

8568a. Purchase of goods for company’s 

benefit.] — L evy v. Metropolitan Cab Co. 
(1854), 23 L. T. O. S. 67. 

8573. Add. Annotation : — Refd. Jones v. Oceanic 
Steam Navigation Go., [1924] 2 K. B. 730. 

3576. Add. Annotation: — Refd. Slingsby v. Dis- 
trict Bank, Ltd. (1931), 47 T. L. R. 587. 


PART 111. BEOT. 89, SUB-SECT. 1. — D. 

S 1. Contracts for purchase 

of stock .) — B4d : the oo.. In order to 
avoid liability, must show that their 
officers were, to the knowledge of the 
brokers, abusing their powers Sc giving 
directions they had no power to give.— 
TiooNDKaoaA Peru* Sc Pape* Oo. v. 
OOWANB, C19951 4 D. L. R. 1. — CAN. 

g Li. Agreement for non* 

shareholders to pain adv an ta g es of share- 
holders.}-— Held : express authority 
necessary. — McLeod v. United Can- 
neks, Ltd. (P.E.I.), [1995] 3D.LK. 
767.— CAN. 

g ill. Cancellation of sab* 

sonptUm for stock.}— HM: express 
authority necessary.— itc SUN rat 


Manufacturing Oo., Ex p. Robson 
(Ont.), [1996] 1D.L.R. 175; 6C.B.R. 
309 : affg.. 4G.B.R. 597.— CAN. 

sf. Liabilities — Investigation into 
conduct.}— Act 46, 1996, §. 184 (1). 
is not designed for the purpose of 
enabling the ot. to hold a general 
investigation Into the conduct of an 
officer of the oo. The examination 
there intended is for the pnrpoee of 
fixing liability in reepeet of a parttoular 
claim then before the ot. The aeot, 
does not cr e ate any new liability 
or any new right, but only provides a 

ealo rcto, rtohU 

which would otherwise have been 
enforced by the esdlnety wooetae 
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is already liable to pay a a 

by some principle of ordinary law. or 
by virtue of a special clause of Gos. 
Act imposing upon him a particular 
liability. — Zululand Moron Co. «. 

— ■ (1#m " 

PART 1U. BEOT^Bfl^ BUB-BEOT. 2.— 

- By acts of secretary treasurer.} 

(1) a secretary-treasurer, as 

snob, has no authority to hind his oo. ; 
[9) on the foots, there wae nothing to 
show that the authority of the secretary* 
treasurer In this ease was other or 
more extensive than that of any other 
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8586* Add. Annotation : — Retd* Reid & Sigrist, 
JM\. v . Moss & Mechanism, Ltd. (1932), 49 
R. P. 0. 461. 

8590* Aid. Annotation : — Retd. Piokford v. 

Quirite, Pickford v. I. R. Oomrs. (1927), 138 
L. T. 500. 

8695. Add. Annotation : — Raid. Stewart v. Sasha- 
lite, Ltd., [1936] 2 All B. R. 1481. 

8599. Add. Annotation: — As to (1) Refd. Stewart 
t\ Sashalite, Ltd., [1936] 2 All B. R. 1481. 

8608a* Bills of exchange drawn by 

branch manager.] — The arts, of assocn. of a 
co. empowered the directors to determine who 
sliould be entitled to sign & make, draw, 
accept & indorse on the co.’s behalf bills, 
notes, receipts, acceptances, indorsements, 
cheques, etc. The co., whose business was 
that of forwarding agents, had a branch at 
Manchester under a branch manager, 0. 
This branch manager, without having in 
fact received any authority from the co., & 
acting in fraud of the co., drew seven bills of 
exchange on behalf of the co. signed “ S.C., 
Man chester manager. 1 * The bills were drawn 
to the order of the co., tkev were accepted 
by 0. & W. & indorsed on behalf of the co. 
“ S.O., Manchester manager.** In an action 
on the bills by the holders in due course 
against the co. as drawers : — Held : (1) pltfB. 
were not entitled to act on bills drawn by a 
person in the position of the branch manager ; 
(2) the bills were forgeries under which pltfs. 
could have no title. — Kreditbank Cassel 
G. m. b. H. v. Schenkers, [1927] 1 K. B. 826 ; 
96 L. J. K. B. 501; 136 L. T. 716; 43 


T. L. R. 287; 71 Sol. Jo. 141; 82 Com. Qas. 
197, C. A. 

Annotations : — As to (1) Gonsd. British Thomson -Houston 
Co. v. Federated European Bank. Ltd.. (19321 2 K, B. 
176. Bald. Liggett (Liverpool) e. Barclays Bank, [1928] 
1 K. B. 48. As to (8) Oonsd. Slingaby ts. District Bank, 
Ltd. (1931), 47 T. L. K. 587 ; South London Greyhound 
Racecourses, Ltd. v. Wake, [1931] 1 Oh. 496 : Algemeene 
Bankvereeniging v. Langton (1935), 40 Com. Oas. 247. 

8608. Add. Annotation : — Dbtd. Wurzel v. 

Houghton Main Home Delivery Service, Ltd., 
Wurzel v. Atkinson, [1937] 1 K. B. 380. 
8613. Add. Annotation : — Refd. Beattie v. Beattie, 
Ltd., [1938] 3 All E. R. 214. 

Add. Annotation: — Refd* Re Glyncorrwg 
Colliery Co., Railway Debenture & General 
Trust Co. v. The Co., [1926] Oh. 961. 

8666. Add. Annotation : — Refd. Re City Equitable 
Fire Insce., [1925] Ch. 407. 

8657. Add. Annotation: — Coned. Re City Equit- 
able Fire Insce. (1924), 40 T. L. R. 853. 

8661. Aaa . Annotation : — Consd. Re City Equit- 
able Fire Insoe. (1924), 40 T. L. R. 853. 

8661a. .] — Re City Equitable Fire Insur- 

ance Co., Ltd., No. 3059a, ante . 

8662a. Inspection of securities — Whether In proper 

custody.] — Re City Equitable Fire Insur- 
ance Co., Ltd., No. 3059a, ante. 

3664. Add. Annotation : — Refd. Re City Equitable 
Fire Insce. (1924), 40 T. L. R. 853. 

3665. Add. Annotation : — Apld. Re City Equitable 
Fire Insce., [1925] Ch. 407. 

8668. Add. Annotation : — As to (1) Refd. Re City 
Equitable Fire Insce. (1924), 40 T. L. R. 664. 


PART III. 8E0T. 29, SUB -SECT. 8. — B. 

3596 L Remuneration by commission 
— Based on profits — db weekly sum — 
Provision for fixed minimum — Right to 
minimum although no profits .] — Galle- 
ghee v. Waterloo Motors, Ltd., 
U93H 2 D. L. R. 310 ; 3 M. P. R. 137. 

sb. Right to remuneration — Absence 
of by e-Una authorising payment — Action 
not maintainable — Companies Act, 
R. S. M. t 1913 (c. 85), s. 32.J— Menzies 
v. Tyndall Quarries Co. (Man.). 
[19261 4 D. L. R. 350; [1926] 2 

W. W. R. 864.— CAN 

PART III. SECT. 29, SUB-SECT. 3.— C. 

% I. .] — Where the 

manager of a oo., acting in good faith 
under the authority which he thought 
was vested In him & which could have 
vested in him under the oo.*s arts, of 
aasoon.. executes a contract on the 
co/s behalf. Sc the other party aocepts 
him as having authority, the oo. 
is bound by his act. — Associated 
Growers of British Columbia, Ltd. 
v. British Columbia Fruit Land, 
Ltd^J (1925) 1 D. L. R. 871 ; [1925] 1 
W. W. R. 605; 84 B. C. R. 583.— 
CAN. 

sd. Manager ' conducting personal 
business — Payment by party honing 
dealings with companyA— Fawobtt v. 
Petitoodiao Black Fox Co., Ltd. 
(1932), 5H.P.R. 443.— CAN. 

8699 1. — By misrepresenta- 

tion — Question of cnUhorityA — Ravxnk 
Plantations, Ltd. e. Estate H. 
Array (1927), 48 N. L. R. 174.— A AF, 

PART UL SECT. 89, SUB-SECT. 8.— D. 


670 ; [1926] 1 W. W. R. 478 ; 
B. 0. R. 321.— CAN. 
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Undue preference .] — An officer 
of a oo. who grants an undue preference 
to himself is guilty of misfeasance & 
breach of trust within the meaning 
of Act 46, 1926, s. 184 (1). A part- 
time secretary is an officer of the oo. 
within the same sect. — Zululand 
Motor Co. ». Boswell, Liquidator, 
ETC. (1928), 49JN. L. R. 376.— S. AP. 

PART IIL SECT. 29, SUB-SECT. 4.— A. 

. Contract to appoint on obtaining 
control of oompany — Construction. 1 — 
Purdom e* Doherty (Can,), [1929] 3 
D. L. R. 719 ; affg. t 33 O. W. N. 425.— 
CAN. 


PART III. BEOT. 29, SUB-SECT. 4.— D. 

8 1. .] — Re Alpha 

Mortgage Sc Investment Co. (1918), 
34 W. L. R. 483 ; 10 W. W. R. 852.— 
CAN. 


PART IIL SECT. 29, 8UB-8ECT. 5.— B. 

3661 i. General rule .] — Persons who 
continue from yea* to year to assume 
the duties of auditors must be held to 
have agreed to conduct their work in 

?. reasonably skilful Sc careful manner, 
n an action in which deft, auditors 
were held liable in damages for negli* 
genoe in not detecting defalcations by 
the pltf/s accountant, it was held that 
there was ample justification for the 
belief of pltf.% shareholders that the 
report pltf. was receiving annually 
from deft*, provided for such an audit 
as would reasonably catch such thefts 
Sc manipulations of the books as said 
employee had been guilty of. Defts. 
were not justified in taking directions 
from another employee, the manager, 
whom also they were required to check, 
as to whether it was necessary to do 
certain work of cheeking. Since defts. 
were aware that pltf/s system of check- 
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ing was faulty 6c that the danger of 
theft was always present, the default 
of pltf., or of Its employees other than 
the accused in not remedying that 
situation did not excuse the continuing 
negligence of defts. The fact that 
pltf. had received from bonding cos. 
the greater part of the loss it had sus- 
tained was not a defence to the action. 
Any possible issue arising from such 
payment might he left to he determined 
between pltf. Sc said cos. on defts. 
making payment, or. alternatively. If 
defts. so required, the form of judg- 
ment might provide for notioe to any 
parties, such as the bonding cos., 
presumed to have an interest therein. — 
INTERNATIONAL LABORATORIES, LTD. V. 
Dewar, [1982] 8 W. W. R. 174; [1938] 
1 D. L. R. 34 ; revsd.. [19331 8W.W.E. 
529; 8 D. L. R. 665; 41 Man, L. R. 
329.— CAN. 

3661 II. .1— The extent of the 

dnty & liability of an auditor depends 
on the terms of his employment in 
the particular case, 8c on the book- 
keeping methods used, to the know- 
ledge of his employer, by the 
latter's officials. — Jamieson, Austin 
Sc Mitchell, Ltd. v . Battrum, [1934] 
1 W. W. R. 324.— CAN. 

8668 f. As to balance sheet.]— 
Although an auditor of a oo. is not an 
insurer, Sc does not guarantee that the 
books of the oo. show the true position 
of its affairs or that his balance-sheet 
Is accurate according to the books, it 
is bis duty to ascertain Sc certify to 
the shareholders the true fi na n cial 
position of the co. at the time of the 
audit so far as reasonable care Sc skill 
on his part discloses it; it is not 
sufficient for him to ascertain that the 
balance-sheet corresponds to the books, 
he must take reasonable care to ascer- 
tain that the books themselves Show 
the true position. It Is his duty to 
report Sc oomment on any Item in the 
balanoe-eheet furnished by the directors 
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8670a. .] — Re City Equitable Fire 

Insurance Co., Ltd., No. 3050a, ante. 

8674a. Duty to report to members — Extent of duty.] 
— The duty of the auditors of a go. to make 
a report to the members, under 1929 Act, 
sect. 184 (1), is confined to forwarding their 
report to the secretary of the co. — Re Allen, 
Craig & Co. (London), Ltd., [1934] Ch. 
483 ; 103 L. J. Ch. 193 ; 151 L. T. 323 ; 
60 T. L. B. 301 ; 78 Sol. Jo. 223. 

8675. Before this case add “ See, now , 1929 Act, 
s. 162.” 

8684a. Applleatldn of Interpretation Act, 1889 
(o. 68), s. 1 (1) — To special articles used with 
Table A.] — By the arts, of assocn. of a co. 
which was incorporated in 1906 it was pro- 
vided that Table A in the first sched. to the 
Cos. Act, 1862, should apply to the co., but 
that certain clauses of Table A should be 
excluded. In an action by a director against 
the co. & its directors, in which he claimed a 
declaration that a notice purporting to 
remove him from the office or director was 
invalid, the question arose whether Interpre- 
tation Act, 1889 (c. 63), s. 1 (1), which 
provides that words in the singular shall 
include the plural & words in the plural 
.shall include the singular applied to the 
special articles which were used with Table 
A: — Held : sect. 1 (1), which governed 
Table A, also governed the special articles 
which were used with Table A, &, applying 
this principle to the notice in question, pltf. 
was validly removed from his office of 
director & the action failed. — Fell v. 
Derby Leather Oo., Ltd., [1931] 2 Oh. 
252 ; 100 L. J. Oh. 311 5 145 L. T. 356. 

8692. Add. Annotation : — Consd. Oswald Tillotson, 
Ltd. v . I. B. Oomrs. (1932), 48 T. L. R. 628. 

8698. Add. Annotations: — As to (1) Refd. Batu 
Pahat Bank, Ltd. v. Tan Keng Tin, Official 


Assignee of Property, [1933] A. 0. 691. As 
to (2) Consd. Shuttleworth v. Cox (Maiden* 
head) (1926), 43 T. L. B. 83. 

8695. Add . Annotation : — Raid. Campbell v. Bofe, 
[1933] A. O. 91. 

8696a. Increase in voting rights of preference 

shareholders.] — St. Davids (Lord) v. Union 
Castle Mail SS. Co., Ltd. (1934), 78 Sol. 
Jo. 877. 

8698. Add. Annotation : — Expld. & Distd. Jacobs 
v. Batavia & General Plantations Trust, 
[1924] 2 Oh. 829. 

3702. Add. Annotation : — Refd. Shuttleworth v . 
Cox (Maidenhead) (1926), 43 T. L. B. 83. 

3703. Add. Annotation : — Dbtd. Shuttleworth v. 
Oox (Maidenhead) (1926), 43 T. L. R. 83. 

3704. Add. Annotation : — As to (2) Refd. Shuttle- 
worth v. Oox (Maidenhead) (1926), 43 T. L. B. 
83. 

3704a. Interference by court.] — It is for 

* the shareholders, & not for the ct., to say 
whether an alteration of the articles is for the 

/ benefit of the co., provided that it is not of 
such a character as that no reasonable men 
could so regard it. 

The arts, of assocn. of a co. provided that 
pltf. & four others should be the first directors 
of the co., & that they should be permanent 
directors, <fc that each of them should be 
entitled to hold office so long as he should 
live unless he should become disqualified 
from any one of six specified events. Owing 
to irregularities in the accounts furnished by 
pltf. of sums received by him on the co.’s 
account an extraordinary general meeting 
of the co. was held & a special resolution 
was passed that the articles should be altered 
by adding a seventh event disqualifying a 
director, namely, a request in writing by 
all his co-directors that he should resign his 


which either appears or is found from 
investigation to call for comment or 
explanation. An auditor who gives 
shareholders means of Information 
Instead of information in respect of a 
oo.’s fl nanoial position does so at his 
11, 8c runs tne very serious risk of 


sheets do not show the true condition 
of the 00. ft that damage has resulted 
the onus is on the auditor to Bhow 
that suoh damage is not the result of 
any breach of duty on his part. — 
Bi.uk Band Navigation Oo., Ltd. 
(Trustee) v. Pride. Waterhouse 8c 
Co. <No7 2), [1833] 3 W. W. R. 53; 
rtoed. on thi facte, [10341 2 W. W. R. 
40 ; 8 D. L. R. 404; 48 B. O. R. 325.— 
CAN. 

PART III. SECT. 89, SUB-SECT. 5. 
— C. 

8679 i. Miafeasanpe — Failure to 
audit.) — Held? the failure to audit -& 
report on the balance sheets of a oo., 
Sc the aftiwUng of summaries purporting 
to he audited to the registrar of ooe. 
were wilful acts or defaults on the part 
of the auditor, 8c he was liable to make 
good certain sums paid as preference 
dividends as a result of suoh default. — 
Jfe Fulton^ohn) & °°** 119821 

PART III. SECT. 30, SUB-SECT. 3.— 
0. (b) Si. 

p. Rights of members — Forcing ad* 
' shares on dissenting member.] 


diflmat 


— An art. of assocn. of a co. providing 
that the directors might require a 
shareholder to take up additional shares 
In a certain ratio was altered by a 
resolution of the majority of the share- 
holders. applt. ( inter alios) dissenting. 
The alteration struck out the words 
“ three shares for every 250 lb. of butter 
fat** supplied by a member 8c substituted 
*• one share for every 60 lb. of butter- 
fat.** Applt. was called upon to take 
up additional shares in accordance with 
the alteration, but refused to do bo : — 
Held : the art. was not one that could 
be amended under Cos. Act, 1008, s. 122, 
so as to force additional shares on a 
dissenting member, ft applt. was not 
bound by the alteration objected to. — 
Macdonald r. Normanbt Co-opera- 
tive Dairy Factory Co., Ltd., [1923] 
N. Z. L. R. 122.— N.Z. 

3698 1. Alteration a breach of con- 
tract .] — A shareholder In a oo. must be 
taken to know that one of the incidents 
of membership of a oo. is that the oo. 
may, by adopting the proper method, 
bond fide alter its articles in a way 
which may prejudicially affect his 
Interest, 8c provided that the altera- 
tion in the article is not inconsistent 
with the objects set out in the memo- 
randum of association, 8c is bond fide 
made in the interest of the oo., the 
shareholder would be bound by suoh 
an alteration, 

A oo. oannot oommit a breach of 
contract by altering its articles. — 
Hari Celandana Joga Deva v. Hin- 
dustan Oo -Operative Insurance 
Socie ty, L td. (1924), L L. R. 52 Oalo. 
239.— WD. 


3698 li. .] — Reap., a member of 

applt. oo. for a number of years, sup- 
plied produce to the oo. upon terms 
set out in certain of the oo.*s arts, of 
assocn. The oo. altered the arts, in 
question in a manner which subse- 
quently proved to be prejudicial to 
reap., 8c, declining to be bound by such 
alteration, he took action to recover 
the balanoe due to him on the basis of 
the original articles : — Held : it not 
having been shown that reap, had in 
any way assented to the alteration in 

Q uestion, he was not bound thereby, 
: was entitled to be paid for his pro- 
duce on the basis of the original arts, 
as unaltered. — Johnson v. Eltham 
Co-operative Dairy Factory Oo., 
Ltd., Eltham Co-operative Dairy 
Factory Co., Ltd. v. Johnson, [1931] 
N. Z. L. R. 216.— N.Z. 


PART IIL SECT. 80, SUB-SECT. 2.— 
C. (b) iii. 

3701 - For benefit of company as 
whole .) — If a majority of shareholders 
carry a resolution to alter the articles 
not in the interests of the oo. at large, 
hut entirely lor their own benefit 8c In 
their own interests, they have not 
acted bond fide,' 8c that is fatal to the 
validity of the alteration. The oo. had 
rescinded an article whereby the ** dry ** 
shareholders were entitled to interest 
on their capital, ft substituted another 
which had the effect of depriving the 
“ dry ** shareholders of Interest : — 
Held: the article was invalid. — Geary 
v. Melrose Co-operative Dairy Oo., 
LTD., [1930] N. Z. L. R. 768.— N.Z. 
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offloe. Such a request was subsequently 
made to the pltf. There was no evidence of 
bad faith on the part of the shareholders. 
In an action by pltf. for breach of an alleged 
contract contained in the original articles 
that he should be a permanent director, & 
for a declaration that he was still a director 
of the co. s — Held : the contract, if any, 
between pltf. & the co. contained in the 
articles in their original form was subject 
to the statutory power of alteration & that 
if the alteration was bond fide for the benefit 
of the co. it was valid & there was no breach 
of that contract ; there was no ground for 
saying that the alteration could not reason- 
ably be considered for the benefit of the co. ; 
therefore, there being no evidence of bad 
faith, there was no ground for questioning the 
decision of the shareholders that the alteration 
was for the benefit of the co. ; &, consequently, 

g ltf. was not entitled to the relief claimed. — 
HUTTLEWORTH V . OOX BROTHERS & CO. 

(Maidenhead), Ltd., [1927] 2K. B, 9; 90 
L. J. K. B. 104 ; 130 L. T. 337 ; 43 T. L. R. 
83, C. A. 

Annotation : — Folld. Sugden v. Urban Fire Insurance Co. 
(1930). 75 Sol. Jo. 60. 

3704b. .] — Sugden v. Urban Fire In- 

surance Co., Ltd. (1931), 75 Sol. Jo. 00 
(Vice-Chancellor of Lancashire). 

3724. Add, Annotations : — Refd. Bell v. Lever 
Bros., Ltd. (1931), 140 L. T. 258 ; Henry v. 
Foster (Arthur), Henry v. Foster (Joseph), 
Hunter v. Dewhurst (1931), 145 L. T. 225. 

8729. Before this case insert “ Compare Corpora- 
tions, Vol. XIII., pp. 339 et aeq.” 

3734a. Preference shareholders whose 

dividends 44 in arrear.**] — A co.’s articles 
of assocn. provided that the original pre- 
ference shares, carrying a cumulative pre- 
ferential dividend of 7 per cent., should not 
confer upon the holders the right to attend 
& vote at any general meeting or to have 
notice thereof unless ( inter alia) the dividend 
thereon was “ in arrear ” for more than three 
months. Subsequently the capital of the co. 
was increased by the issue of preferred 
ordinary shares with the right to a non- 
cum ulative preferential dividend of 10 per 
cent, payable in respect of each year 
exclusively out of the profltB earned in each 
year & to rank after the preference shares. 
It was further provided that the holders of 


these preferred ordinary shares should, mutatis 
mutandis , be subject to the same restrictions 
as to receiving notices of & attending & 
voting at general meetings as the holders of 
original preference shares. Since 1920 no 
profits had been available to pay dividends, 
& for the general meeting of 1926 the holders 
of preferred ordinary shares received no 
summonses. In an action by holders of such 
shares against the co. for a declaration that 
they were entitled to have notice of & to 
attend <fe vote at the general meetings : — 
Held : the words 44 in arrear,** in the context 
in which they appeared in the articles, could 
not be construed to cover the non-payment 
of a non -cum ulative preference dividend 
payable out of the profits of each year & not 
paid because there were no profits available 
for the dividend, & the action failed. — 
Ooulson v. Austin Motor Oo., Ltd. (1927), 
43 T. L. R. 493. 

3730. Add, Citation : — 13 Mans. 810. 

3740. Add, Annotation : — Refd. Re Jones (R. E.), 
Ltd. (1933), 50 T. L. R. 31. 

3740. Add. Annotation: — Folld. Re Newcastle 
United Football Go., [1932] W. N. 109. 

3749a. Where twenty-one days* notice required — 
Shareholders resident abroad — Notice un- 
necessary .] — Re Newcastle United Foot- 
ball Co., Ltd., [1932] W. N. 109; 173 

L. T. Jo. 344. 

3753. Add. Annotation : — Generally , Refd. Cotter 
v. National Union of Seamen, [1929] 2 Ch. 58. 

3770. Add. Annotation : — Refd. Shuttleworth v. 
Oox (Maidenhead) (1920), 43 T. L. R. 83. 

3771. Add. Annotations : — Refd. Shuttleworth v. 
Cox (Maidenhead) (1926), 43 T. L. R. 83 ; 
Batu Pahat Bonk, Ltd. v. Tan Keng Tin, 
Official Assignee of Property, [1933] A. C. 091. 

3771a. Shareholder with no registered address — 
No address in United Kingdom for service of 
notices.] — Dickson v. Halesowen Steel 
Co., [1928] W. N. 33. 

3775. Add. • Annotations : — As to (1) Consd. Re 
Walker’s Settlement, Royal Exchange Assur- 
ance v. Walker, [1935] Ch. 607. As to 
(2) Apld. Wall v. Exchange Investment 
Corpn., [1920] Ch. 143. 

3779. Add. Annotation : — Expld. & Apld. Parker 
& Cooper v. Reading, [1926] Ch. 976. 


PART III. SECT. 30, SUB-SECT. 3.— -A. 

■d. Misdescription of meeting — Effect, ] 
— A meeting was erroneously described 
as a directors’ meeting instead of a 
shareholders* meeting. The three 
shareholders present were also direc- 
tors. An act done at such meeting, 
being intra vires, bound the oo. not- 
withstanding the misdescription. — 
E. H. McGuire 8c H. J. Forester. 
Ltd. v. Oadzow, [1033] 3 W. W. R. 
337 j [1933] 1D.L.R. 192 ; 26 Alta, 
It. ft. 518. — CAN. 


PART III. SECT. 30, SUB-SECT. 3.— 
B. (0). 

sf. Meeting to elect directors .] — 
Sect. 117 of Cos. Act, 1934 (Bom.), 
in no wise relates to the election of 
directors 8c so failure to comply with 
its requirements cannot invalidate a 
meeting properly called for the election 
of directors regardless of the effect of 
this non-oompuanoe upon the meeting 


as an annual meeting. Therefore the 
fact that the copy of the annual 
statement mailed to each of the share- 
holders was not mailed 4 ‘ not less than 
fourteen days ** before the date of an 
annual meeting at which directors were 
elected did not invalidate their elec- 
tion. — W att v. Common wealth 
Petroleum, Ltd., [1938] 3 W. W. K. 
696 ; 4 D. L. K. 701.— CAN. 


PART III. SECT. 30, SUB-SECT. 3.— 
B. (f). 

I. .] — A shareholder, who is 


present at a meeting of shareholders, 
can waive his right to be given notloe 
of the Intention to move a special 
resolution ; the giving notice of such 
intention is only prescribed in order 
to give shareholders time to consider 
the matter. — Re Excel Footwear Oo.. 
Ex p. Nova Sootia Trust Oo., [1923] 
3 D. L. R. 212 ; 66 N. S. K. 196 ; 
3 0. B. R. 743.— CAN. 
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PART III. SECT. 30, SUB-SECT. 3.— 
D. (b). 

•q. Necessity for quorum at commence- 
ment — db at time of voting.} — At the 
outset a majority of the issued shares 
were represented at the meeting, but 
some of the shareholders withdrew 
6c at the time of the voting there was 
no longer a quorum : — Bela: meetings 
of shareholders are to be governed by 
the same rules as to quorum 8c pro- 
cedure as apply to parliamentary 8c 
municipal bodies except where the 
statute or bye-laws otherwise provide ; 
8c the shareholders* meeting therefore 
was a nullity falling for want of a 
quorum. 8c the bye-laws were not 
properly passed. — L umbers v. Fretz, 
fl929] 1 D. L. R. 51 ; 63 O. L. ft. 190. 
—CAN. 

PART III. SECT. 80, SUB-SECT. 3.— 
D. (o). 

8785 ii. To give casting vote — 

For what purposes to be exercised.]— 
Re Citizen's Goal 8c Forwarding Oo. 
(Out.), [1927] 1D.L.B. 275.— CAN. 




Omm 8787a — 8874a, English and Empire Digest Supplement. 


8787a. — — -*■ “ ■«] — Wall v. Exchange 

Investment Oorpn., No. 8811a, post. 

8808. Add. Annotation : — Consd. British America 
Nickel Oorpn. v. O’Brien, [1927] A. 0. 369. 

8808a. Although proxy given.] — A co.’s 

Mte. of aasoon. provided, art. 74, that votes 
might be given personally or by proxy; 
art. 75, that the instrument appointing a 
proxy should be deposited at the office not 
less than forty-eight hours before the time of 
holding the meeting at which it was to be 
used; &, art. 76, that “ a vote given in 
accordance with the terms of an instrument 
of proxy will be valid notwithstanding the 
previous . . . revocation of the proxy . . . 
provided no intimation in writing of the 
• • . revocation . . . shall have been re- 
ceived at the office before the meeting ” : — 
Held .* in a case where a proxy had not been 
validly revoked in accordance with art. 70, the 
shareholder who had given the proxy was 
free to attend at the meeting & vote person- 
ally ; , &, when he had done this, the vote 
tendered by the proxy was properly rejected. 
—-Cousins v. International Brick Co., 
Ltd., [1981] 2 Oh. 00 ? 100 L. J. Ch. 404 ; 146 
L. T. 471 ; 47 T. L. B. 217, O. A. 

3811.* Add. Annotation : — Apld.Wall v. Exchange 
Investment Oorpn., [1920] Ch. 143. 

8811a. Whether decision of chair- 

men final.] — An art. provided that no ob- 
jection should be made to the validity of any 
vote except at the meeting at which it was 
• tendered, & that every vote, whether given 
in person or by proxy, not disallowed at any 
meeting should be deemed valid for all pur- 
poses : — Held : the decision of the chairman, 
who, in the bond fide exercise of the power 
conferred upon him by the art., had refused 
to disallow a vote by proxy to which objection 
had been taken at tne meeting, was final & 
would not be reviewed by the ct. — Wall v. 
Exchange Investment Oorpn., [1920] Ch. 
143 ; 96 It. J. Oh. 132 ; 134 L. T. 899, 0. A. 

8822. Add. Annotation : — Held. Be Jones (R. E.}, 
Ltd. (1938), 60 T. L. R. 31, 

8828. Add. Annotations: — As to (1) Dlstd. Wor- 
cester Corsetry, Ltd. v. Witting, [1930] 0. 
R. 040. Refd. Re Jones (R. B.), Ltd. (1933), 
60 T. L. R. 31. 

8826. Add. Annotation: — Consd. Neuschild v. 
British Equatorial Oil Co., [1926] Ch. 346. 


8829. Add. Annotation: — As to (1) Consd. Be 
Dorman, Long & Co., Be South Durham Steel 
& Iron Co., [1934] 01%. 686. 

8841a. BevocAtton of proxy received After 

commencement of stseung but before poll 
tAken — Vote VAlid.] — Spillbr v . Mayo 
(Rhodesia) Development Oo. (1908), Ltd., 
[1926] W. N. 78. 

Annotation : — Consd. Cousins v. International Brick Co* 
[1931] 2 Ch. 90. 

8847a. Vote velid unless dlsnllowed At 

meeting — Whether decision of ch&lrmAn 
final.] — Wall v. Exchange Investment 
Oorpn., No. 3811a, ante . 

8847b. Right of member to vote Although proxy 
given.] — Cousins v . International Brick 
Co,, Ltd., No. 3803a, ante. 

8858. Add. Annotation: — Held. Be Jones (R. E.), 
Ltd. (1933), 60 T. L. R. 31. 

8868a. Two resolutions put to meeting en 

bloc.] — Where on a show of hands there are 
’ two resolutions before a meeting of share- 
holders, one for the reduction of capital & 
another for the conversion of the preference 
shares into ordinary shares, & where there is 
a right to a poll, the chairman may put the 
resolutions en bloc it no shareholder requires 
him to put them separately. — Re Jones 
(R. E.), Ltd. (1933), 60*T. L. R. 31. 

3866a. Notice of Intention to propose — Twenty-one 
days — How calculated.]— -The period of not 
less than twenty-one days prescribed by 
1929 Act, b. 117 (2), relating to notices 
of meetings in connection with the passing 
of special resolutions, means a period of not 
less than twenty-one clear days, exclusive 
of the day of service of the notice & exclusive 
of the day on which the meeting is to be held. 

Provisions in the articles regulating the 
date on which a notice is to be deemed to 
be served must be considered ; but an article 
which provides that the day of service of a 
notice is to be counted in the relevant 
number of days must be disregarded. — Be 
Hector Whaling, Ltd., [1930] Ch. 208 ; 
106 L. J. Ch. 117 ; 154 L. T. 342 ; 62 T. L. R. 
142 ; 79 Sol. Jo. 960. 

3874. Add. Annotation : — Refd. Re Darwen & 
Pearce, Associated Paper Mills v . Barnes 
(1920), 95 L. J. Oh. 48L 

8874a. Adjournment of second meeting 

to date more than month from date of first 


.8796 ii. , .1— At an extra- 

ordinary general meeting of a oo. a 
•pedal resolution to increase capital 
was declared by the chairman to nave 
been carried by the requisite majority. 
Among the majority voting for the 
resolution were two shareholders who, 
in terms of the articles of assoon. were 
not Qualified ' to vote, in respect that 
they had been registered owners of 
their shares tor less than a month. 
If their votes had not been included, the 
requisite majority in favour of the 
resolution could not have been 
obtained. No boll was demanded at 
the meeting : — Held : under 1929 Act, 
s. 11 .7 (S), as no poll had been demanded 
at the meeting, the declaration of the 
chairman that the resolution had been 
carried by the requisite majority was 
final ft conclusive.— Be Grahams* 
Morocco Co., (1932] S. a 239. — SOOT. 


PART UL SECT. 80, SUB-SECT. 3.— 

D. (d) i. 

3801 1. — Interested director $ 

rtarehofcier*.] — Directors ft other 
shareholders, implicated In a breach 
of trust with respect to the oo.’s pro- 
perty, are not entitled to use their 
votes at a general meeting, called tor 
the purpose of deciding whether the 
oo.'s name he retained as pltf. or 
struck out in an action begun in the 
name of the oo. ft in that of a share- 
holder suing on behalf of himself ft 
all other shareholders with respect to 
suoh hreac|u— Leavens ft Canada 
National mm Insurance Oo. «• 
CRN at West Pkrmanrnt Loan Oo. 
(Nb«Jh (Man.), (1927] 3W.W.R. 486. 

«r, Neoessay Jar concurrence of Joint 
shareholder*.)— -Jotexi holders of shares 
must ooncmr in voting upon them unless 
the bye4awt of the oo. otherwise pro- 
vide. Delta, were not entitled to vote 


upon shares held by them as trustees 
jointly with other persons, who were 
not present or assenting. — Lumbers t>. 
Frets, (1929] 1 dTl. R. 81 ; 63 
O. L.R. 190.— OAK. 

PART III. SECT. 80, SUB-SECT. 8.— 
D. (d) ill. 

et. Bo amendment of eoto— After 
cote east.}— B arber, etc. v. new 
Zealand Sounds Hydro Electric 
Concessions, Ltd., (19271 N. Z. L* R. 
689.—N.Z. 

•v. Row demanded — Demand by 
specified number of members— Proxies 
not included.) — Cos. Act, 1892, s. 43 (3). 
provides that a demand tor a poll of 
members of a oo. must be made by at 
least two members : — Retd.* a demand 
by a member personally present ft 
bolding proxies for two other 
members not personally present was 
not a demand within this sect. — Be 


VoL IX. — Companlwi. Case* 8874a — 8988- 


meeting.] — Where a meeting, held for the 
purpose of confirming as special resolutions 
resolutions passed as extraordinary resolu- 
tions at a meeting held less than a month 
before, is adjourned, for bond fide reasons, to 
a date more than a month from the date of 
the meeting at which the resolutions were 
passed, & the resolutions are confirmed at 
the adjourned meeting, they are valid within 
1908 Act, s. 69 (2).~-Neuscihild v. British 
Equatorial Oil Co., [19261 1 Oh. 846 ; 94 
L. J. Oh. 201 : 138 L. T. 227 ; 41 T. L. R. 
414 i 69 Sol. Jo. 446. 

# ] — nwo> 1929 Act, 

ss. 117 (2), 119, 287. 

3878. Before this case insert “ Compare Corpora- 
tions, VoL XIII., p. 348.” 

8880. Add. Annotations : — As to ( 1) Oonsd. Cotter 
v. National Union of Seamen, [1929] 2 Ch. 58. 
Reid. Cox v . National Union of Foundry 
Workers of Great Britain & Ireland (1928), 
44 T. L. R. 845. 

3881a. .] — Spiller v. Mayo (Rhodesia) 

Development Co. (1908), Ltd., [1926] W. N. 
78. 

Annotation : — Refd. Cousins v. International Brick Co., 
[1931] 9 Ch. 90. 

3882. Add. Annotation : — Refd. Neuschild v. 
British Equatorial Oil Co., [1925] Ch. 346. 

3882a. Re-election of retiring director.] 

— Spencer v. Kennedy, No. 2879a, ante . 

3890. Add. Annotation : — Consd. Houghton v. 
Nothard, Lowe & Wills, [1927] 1 K. B. 246. 

3916a. Whether 4 * knowingly" party 

to default.] — Beck v . Board of Trade 
(Solicitor), Goodchild v. Board of Trade 
(Solicitor) (1932), 76 Sol. Jo. 414, D. 0. 

8917. Add. Annotation : — As to (2) Refd. Glanvill, 
Enthoven v. I. R. Comrs. (1924), 131 L. T. 818. 
8925. Add . Annotation : — Consd. R. v. Cory, [1927] 
1 K. B. 810. 

8938. Add. Annotations : — Consd. Hearts of Oak 
Assurance Oo. v. A.-G. (1932), 48 T. L. R. 
296. Refd. Hearts of Oak Assurance Oo. v . 
A.-G. (1931), 47 T. L. R. 579 ; Denbv A Sons, 
Ltd. v. Minister of Health, [1936] 1 K. B. 337. 

8934a. Locality of debt created.] — An English 
trust investment co. held 3,712 ordinary £1 


shares in deft, oo., also an English oo. with 
a registered office in London, & deriving its 
revenue entirely from its shares in four cos. 
carrying on business exclusively in Australia. 
Deft. co. had its head office & board of 
directors in Australia, but had also a register 
of shares in London. Deft. co. having been 
assessed to Australian income tax was 
required by the Deputy Federal Oomr. of 
Taxation, to deduct an amount sufficient to 
pay the income tax from the dividend pay- 
able to the English trust investment co., as 
being an “ absentee ” taxpayer for the year 
ending June 80, 1921. The investment co. 
sued deft. co. for the amount deducted, & 
contended that such dividends were not 
assessable to Australian inoome tax : — Held : 
the shares held by pltf. oo. in deft, co., were 
locally situate in England, & the dividend 
due in respect of them was an English debt* 
The Commonwealth Govt, had therefore no 
power to impose or alter the incidence of 
taxation upon the dividend, A the deft, co 
was not entitled to deduct any Australian 
inoome tax from any dividend payable to 
English shareholders. — London Sc South 
American Investment Trust, Ltd. v. 
British Tobacco Oo. (Australia), Ltd., 

ra l Ch. 107 ; 96 L. J. Oh. 58 ; 136 L. T. 486 ; 

. Jo. 1024 ; sub nom . Pass v . British 
Tobacco Co. (Australia), Ltd., 42 T. L. R. 
771. 


8984b. Every payment other than authorised re- 
duction of capital.] — A limited co. not in 
liquidation can make no payment by way of 
return of capital to its shareholders except 
as a step in an authorised reduction of capital. 
Any other distribution of money, whether 
called dividend or bonus or any other name, 
can only be made by way of dividing profits. 
— Hill (R. A.) v. Permanent Trustee Co. 
of New South Wales, Ltd., [1930] A. O. 
720 ; 144 L. T. 65 ; sub nom. Re Hill 

(Richard), Hill v. Permanent Trustee 
O o. of New South Wakes, 99 L. J. P. O. 
191, P. 0. 


Annotations : — Distd. Re Ward, Rlngland v. Ward. [1936] 
2 All E. R. 773. Held. Briggs v . I. R. Oomrs. (1932), 17 
Tax Oaa. 11. 


3986. Add. Annotation : — Refd. Stewart v. Sasha- 
lite, Ltd., [1930] 2 All E. R. 1481. 


PART III. SECT. 30, SUB-SECT. 3.— G. 

8897 i. When court tr iU interfere — 
To summon meeting.] — If on an 
application to strike out the name of a 
oo. which has been used as pltf. with- 
out authority, there is any reasonable 
doubt as to the wishes of the share- 
holders, the ot. has power to order the 
directors to summon forthwith a 
general meeting of the shareholders 
to asoertain their wishes.-— Leavens 
v. Great West Permanent Loan 
Oo., [19871 2. W. W. R. 606 ; 86 Man. 
L. R. 606.— 0 AN. 

3399 I. When court \ eUl interfere — To 

of a ^of’wfccae ^jSSwJT/acie *caSe* oi 
fraud or oppression is made out. — 

a a E - m: 

tpr. Motion by 


company necessary party.]— -d^rnaE v. 
Brown ft harm. [1934] 3 W. W. R. 
330 ; 49 B. O. B. 299.— CAN. 


PART III. SECT. 80, SUB-SECT. 7.— A. 

•a. Must apply rateably to all share - 
holders of same class .] — It is of the 
essence of a dividend that it shall apply 
rateably to all shareholders of the same 
class. — Priceville Fox Go. v. Jordan, 
[1989] 3 D. L. R. 907 ; 64 O. L. R. 
172.— CAN. 

so. What amounts to dividend — 
Dividend Duty Act , 1902 (TV. A.).]— 
Dividend Duty Act, 1902 (Western 
Australia), provides by sect. Othat a 
oo. carrying on business in Western 
Australia St not elsewhere which 
declares any dividend shall pay a duty 
equal to one shining for every twenty 
whrmfrny of the amount or value of 
such dividend. Sect. 2 of the above 
Act, as amended by the Dividend 
Duties Amendment Act, 1908 s. g, 
provides that “ dividend ” shall mdtide 
14 every dividend, profit, advantage or 
gain Intended to be paid or credited to 
or distributed among any members or 
directors of any oo. except the salary 
or other ordinary remuneration of 
directors.” Applte., a oo. within tbe 

47 


above statutes, passed resolutions that 

(1) the capital of the co. should be 
increased by £101,450 divided into 
81,160 now shares of £1 6s. each ; 

(2) that the sum of £101,450, being a 

portion of accumulated profits standing 
to the credit of the reserve fond, should 
bo transferred to tbe credit of the share 
capital aooount ; (3) that the new 

shares should be allotted as fully paid 
up among the shareholders pro rata. 
The above resolutions were all carried 
into effect : — Held : these transactions 
were in effect a declaration of a 
dividend amounting to £101,450, 
within Dividend Duties Act, 1902, & 
that applt. oo. was liable to pay duty 
upon that amount under that Act.— 
Swan Brewery Co., Ltd. v. R., [1914] 
A. O. 231, P. O.— AUS. 

PART III. SECT. 80, SUB-SECT. 7. — B. 

3935 II. Resolution sufficient — 

Bye-law unnecessary .] — James t. 
Beaver Consolidated Mines, Ltd., 
[19271 8 D. It. R. 163 ; 60 O. L. R. 
420.— CAN. 



Caae> 8989 — 3969a. ENGLISH AND EMPIRE DIGEST SUPPLEMENT. 


8080. Add. Annotation : — Reid. Angostura Bitters, 
Ltd. v. Kerr, [1983] A. 0. 650. 


8948a. .] — A co. was incorporated as 

a trust investment co., the objects as defined 
by clause 8 of its memorandum of assocn. 
including (a) to acquire So hold stocks, shares 
So securities of the classes therein specified 
So from time to time to change such invest- 
ments for others of the like nature, So ( b ) to 
borrow on debenture stock So to redeem or 
pay off any moneys so borrowed. The 
business So accounts of the co. were conducted 
So kept, as required by the articles of assocn., 
on the footing that profit or loss, on a change 
of investment was carried to capital account, 
So net receipts over expenditure were carried 
to revenue account So became available for 
payment of dividends without regard to 
any depreciation in the market value of the 
co.’s investments. In 1900 the co. issued at 
par debenture stock. In 1918, owing to the 
general fall in the value of securities, the 
directors were enabled to redeem some of 


this ' debenture stock at a discount, So they 
claimed the right to carry the whole amount 
of this discount to revenue account. The 
’ investments forming the assets of the co. 
had fallen to an extent approximately equiva- 
« lent to the discount at which the debenture 
stock had been redeemed : — Held : (1) apart 
from the special provisions of the articles 
of assocn., the Bingle item of gain by re- 
demption of debenture Btock could not be 
dissociated from the loss of capital assets, So 
that the amount of the discount was not 
distributable as dividend ; (2) the issue of 
loan capital was not one of the objects or 
part of the business of the co., but was a 
power to be exercised incidentally to, & in 
furtherance of, its objects, So even if the 
discount was otherwise divisible as net profit, 
such a division would be prohibited by the 
fact that it did not arise out of the co.’s 
business. — Wall v. London & Provincial 
Trust, Ltd., [1920] 2 Ch. 682 ; 90 L. J. Oh. 
43 ; 126 L. T. 67 ; 36 T. L. R. 729 ; 64 
Sol. Jo. 636. 


3944a. .] — A co. with a capital of some 

£16,000,000 So operating to a large extent 
through subsidiary So sub-subsidiary cos., 
proposed to pay a dividend on its pre- 
ference shares. There had admittedly been 
a loss of £780,000. Against this there were 
available two sums of £362,000 So £600,000. 
The former was admittedly profits available 
for dividend. The £600,000 was made up in 
part of premiums on the issue of shares So 
in part of profits carried to reserve, but which 
had in fact been invested in the assets of the 


co. Pltf. asked for an injunction to restrain 
the co. from paying the dividend : — Held : 
(1) the onus was on pltf. to establish that in 
paying such dividend the co. would trench 
upon assets of the co. representing capital 
paid up upon the shares ; (2) the assets of 
the co., properly valued, must in such a case 
be treated as notionally divisible into two 
parts, those representing subscribed capital 
So those representing reserve. These two 
parts must be proportionately reduced in 
respect of any diminution of value So the 
reserve so reduced will be available for 
dividend ; (3) that part of a reserve fund 
consisting of moneys paid by way of 
premiums on shares, unless set aside in some 
particular fund which has been wholly spent, 
is available for dividend purposes. — Drown 
v . Gaumont-British Picture Corpn., Ltd., 
[1937] Ch. 402 ; [1937] 2 All E. R. 609 ; 106 
L. J. Ch. 241 ; 157 L. T. 643. 

3948. Add. Annotation : — Retd. Re A Debtor, 
[1927] 1 Oh. 410. 

8962. Add. Annotation : — Dlstd. Investment Trust 

* Corpn., Ltd. v. Singapore Traction Co., 
[1935] Oh. 616. 

3959a. Arrears of dividend — Distribution.] — The 
memorandum of assocn. of a co. provided for 
the payment on the ordinary shares of the 
co. of a cumulative dividend not exceeding 

5 per cent, per annum So for any balance of 
profits being applied for the benefit of a 
garden city or its inhabitants. Art. 129 of 
the arts, of assocn. provided that, subject 
to the rights of holders of debentures So 
preference shares, the net profits of the co., 
after providing for a reserve fund So for 
depreciation, * r shall be divided by way of 
dividend among the members in proportion 
to the amount paid on the ordinary shares 
held by them respectively, but so that the 
dividends upon the ordinary shares for any 
year shall not exceed the aggregate rate of 

6 per cent, per annum. The surplus of the 
net profits of the co. after payment of such 
dividends So the amount necessary to make 
up dividends for past years to the rate of 
5 per cent, per annum shall be applied ” 
for the benefit of the town or its inhabitants 
as therein mentioned. The co. from time to 
time over a number of years issued ordinary 
shares. Prom 1904 to 1917 no dividend was 
paid on the ordinary shares, So it was only 
since 1923 that a full dividend of 6 per cent, 
had been paid. There were now profits 
available for payment of arrears of dividend, 
after payment of the dividend for the current 
year, but not sufficient to pay the whole 
of the arrears : — Held : the fund available 


PART III. SECT. 30, SUB-SECT. 7.— 
D. (•). 

tb. General rule.] — A co. oannot 
realise Its entire assets So, having 
set aside an amount to its nominal 
capital & discharged its liabilities, 
divide the surplus as income or profits 
under the guise of declaring a dividend. 
—Davison «. Kino, (1936] N. I. l. — 


PART IIL SECT. 30, SUB-SECT. 7.— 
E. (a). 

3968 ii. .1 — Deft. oo. 

was created by letters patent under 


Dominion Cos. Act, R. 5. G., 1906. 
Its capital was divided into preferred 
So oommon shares So the letters patent 
provided that the preferred shares 
shall oonfer the right to receive out 
of the profits of each year a preferential 
dividend for such year at the rate of 
eight per oentum per annum on the 
capital for the time being paid up 
thereon & shall rank as regards return 
of capital in priority to the oommon 
shares, but shall not oonfer the right 
to any further participation in profit 
or assets." The by-laws of the oo. 
provided that the directors might 
before declaring any dividend set aside 
out of profits such sums as they should 
think proper as a res e rve. Pltf., the 
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owner of both preference So oommon 
shares, sought a declaration that the 
co. had earned profits during certain 
specified years sufficient to pay said 

E referred dividends So that it was 
ound to apply snob profits in payment 
thereof So nad no discretion to apply 
them in providing for a reserve fund 
or contingencies : — Held : whether or 
not profits bad been shown out of 
which the preferred dividend could be 
paid, the discretion of the directors to 
withhold the declaration of a dividend 
had not been taken away by the letters 
patent. — DkVaix v. Wainwbight Gab 
D o., Ltd., (1933] 1 W. W. R. 381 ; 3 
D. L. R. 145 ; 36 Alta. L. R. 374 ; 
rewgo (1931] 3 W. W. R. 851.— CAM. 



VoL EL — Companies. Cases 3958a — 4081. 


should be distributed ratably among the 
shareholders according to tne respective 
amounts of the arrears of dividend payable 
on the shares held by them respectively. — 
First Garden City v. Bonham-Oarter, 
[1928] Oh. 53 ; 97 L. J. Oh. 52 ; 138 L. T. 
222 . 

3966* Add. Annotation : — Dlstd. Re Hyde, Hyde 
v . Bryce (1930), 74 Sol. Jo. 467. 

3976a. Calculation on wrong principle — 

Acquiescence.] — The ct. will not grant an 
injunction to restrain the declaration of a 
dividend on the co.’s stock, etc., on the 
ground that the dividend so to be declared 
was calculated upon an erroneous principle 
with reference to various accounts of several 
amalgamated lines of railway, & the profits 
realised, where the same principle as to the 
matters of account had been adopted & 
acted upon for several successive years & 
acquiesced in by the respective shareholders. 
A motion for an injunction to this effect 
directed to stand over until the hearing of 
the cause, as no immediate injury could 
accrue to pltfs. (shareholders) until that time. 
— Yool v . Great Western Ry. Co. (1869), 
20 L. T. 74. 

3984. Add. Annotations : — Consd. Re Speir, Holt 
v . Speir, [1924] 1 Ch. 359; I. R. Comrs. v. 
Fisher’s Exors., [1926] A. C. 395. Folld. 
I. R. Comrs. v. Wright (1926), 95 L. J. K. B. 
982 ; Re Taylor, Waters v. Taylor, [1926] Ch. 
923. Dlstd. Re Bates, Mountain v . Bates, 
[1928] Ch. 682; Parker v. Chapman (1928), 
138 L. T. 729; Hill (R. A.) v . Permanent 
Trustee Co. of New South Wales, [1930] A. C. 
720. Refd. I. R. Comrs. v. Burrell, [1924] 2 

K. B. 52 ; I. R. Comrs. v. Doncaster (1924), 
93 L. J. K. B. 338 ; Re Railways Act, 1921, 
Re Standard Charges Schedule (1925), 94 

L. J. K. B. 364 ; Income Tax Comr., Bengal 
v . Mercantile Bank of India, Ltd., [1936] 
2 All E. R. 857 ; Re Joel, Johnson v. Joel, 
[1936] 2 All E. R. 962 ; Re Ward, Ringland v. 
Ward, [1936] 2 All E. R. 773 ; I. R. Comrs. 
v. Marbob, Ltd., [1939] 3 All E. R. 309. 

3988a. .] — Thornycroft (J. I.) & Co., 

Ltd. v. Thornycroft (1927), 44 T. L. R. 9. 

3990. Add. Annotation : — Refd. Pass v. British 
Tobacco Co. (Australia) (1926), 42 T. L. R. 771. 


3991. Add . Annotations : — Consd. Collaroy Co. v. 
Giffard, [1928] Ch. 144. Refd. Steel Co. of 
Canada v . Ramsay, [1931] A. C. 270. 

8992. Add. Annotations : — Consd. Collaroy Co. v. 
Giffard, [1928] Ch. 144. Dbtd. Re Metcalfe 
(William) & Sons, Ltd., [1933] Oh. 142. 

8993. Add. Annotations : — As to (2) Consd. Col- 
laroy Co. v. Giffard, [1928] Oh. 144. Folld. 
Re John Dry Steam Tugs, Ltd., [1932] 1 
Ch. 594. 

3994. Add. Annotations : — Consd. First Garden 
City v. Bonham-Oarter, [1928] Ch. 53 ; Re 
Joel, Johnson v. Joel, [1936] 2 All E. R. 962. 
Apld. Re Smith’s Will Trusts, Smith v. 
Melville, [1936] 2 All E. R. 1210. Refd. 
Re Sandbach, Royds v. Douglas, [1933] Ch. 
505 ; Maclver’s Settlement, Re, Maclver 
v. Rae, [1936] Ch. 198. 

4003. Add. Annotation : — As to (1) Refd. Rhokana 
Corpn., Ltd. v. I. R. Comrs., [1938] A. C. 380. 
4010a. Application of profits In reduc- 

tion of adverse balance.] — A co. Issued notes 
which entitled the noteholders to a fixed 
amount per cent. & to an additional share in 
the “ profits available for dividend ” j — 
Held : the directors were entitled to apply 
the whole of the profits of any one year, after 
payment of the fixed amount per cent, to the 
noteholders, in reduction of the adverse 
balances of previous years, & the noteholders 
were not entitled to claim a share in such 
profits. — Long Acre Press, Ltd. v. Odhams 
Press, Ltd., [1930] 2 Oh. 196 ; 99 L. J. Ch. 
479 ; 143 L. T. 662. 

Annotation : — Refd. Stewart v. Sashalite, Ltd., [1036] 2 AH 
E. R. 1481. 

4017. Add. Annotation : — Refd. Long Acre Press 
v. Odliama Press, [1930] 2 Ch. 196. 

4019. Add. Citation : — 93 L. J. Ch. 49. 

4020. Add. Annotations: — As to (1) Refd. 1. R. 
Comrs. v. Fisher’s Exors., [1926] A. C. 395 ; 
Cotter v. National Union of Seamen, [1929] 
2 Ch. 58. As to (2) Refd. British America 
Nickel Corpn. v. O’Brien, [1927] A. O. 369. 

4021. Add. Annotations : — Folld. Long Acre Press 
v. Odhams Press, [1930] 2 Ch. 196. Refd. 
Stewart u. Sashalite, Ltd., [1936] 2 All E. R. 
1481. 


PART III. SECT. 30, SUB-SECT. 7.— 

a. <a). 

Qi. Valid .] — A co. purported 

to allot unissued shares to a director 
In consideration of his services to the 
oo. : — Held : there being a surplus 
available for distribution by way of 
dividend among the shareholders, it 
was open to the co. to deal with the 
surplus as they thought fit, 8c the shares 
were validly issued. — Re Doren* 
wends. Ltd., [1924] 3 D. L. R. 118 ; 65 
O. L. R. 413. — CAN. 

sf. Allotment of shorts held in another 
company — Validity. ] — James ©.Beaver 
Consolidated Mines, Ltd., [1927] 3 
D. L. R. 163 ; 60 O. L. K. 420.— CAN. 


PART III. SECT. 80, SUB-SECT. 7.— 1. 

3991 i. Rights of shareholders of 
cumulative preference shares — Company 
in liquidation.) — Re New Zealand 
Hardware Oo., Ltd., [1926] N. Z. 
L. R. 76. — N.Z. 


ah. Undeclared dividend — Whether 
liability of company— -Contract for cole 
of shares .] — F. gave an option to 
purchase a block of oommon shares of 


a oompany, which purchase would 
rive the purchaser control of the co. 
The optionee required that F. furnish 
an accountant's statement showing the 
oompany ’s assets 8c llabilitiea & profit 
8c loss to Aug. 31, 1926. 8c an affidavit 
that the co.’s liabilities would not 
exceed the amount shown by seen 
statement. A statement 8c affidavit 
were furnished, & the acceptance of 
the option was expres sed to be based on 
said statement. Preference shares had 
been issued by the oo. non-participating 
& non •assessable, entitling the holders 
thereof to a first, fixed, cumulative 
dividend of 8 per cent, per annum : — 
Held : cumulative dividends on pre- 
ference shares, to Aug. 31, 1926, 
undeclared 8c unpaid, constituted a 
liability of the oo. within the meaning 
of the contract, 8c should have been 
included as such in the said statement. 
— Fairhall v. Butler, [19281 3 

D, L. R. 161 ; [1928] 8. C. R. 369.— 
CAN. 

sk. Right to participate in profits in 
excess of fixed preferential dividend 
Construction of charter .] — The letters 
patent of a oo. incorporated in 1910 
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undor Cos. Act of Canada provided 
that the net profits from time to time 
distributed should be applicable first 
to paying a fixed cumulative dividend 
at the rate of 7 per cent, per annum on 
the preference shares, 8c that the 
holders of those shares should par- 
ticipate rateably with the holders of 
the ordinary shares in the distribution 
of not profits after the holders of the 
ordinary shares should have received 
“ dividends equal to those paid on the 

S referred shares.” Further, that no 
ivldends should be paid on the 
ordinary shares until after the co. had 
to the credit of a reserve fund a sum 
equal to one year’s dividend on the 
Issued preference shares: — Held : the 
preference shareholders were not en- 
titled to receive In dividend more than 
7 per cent, per annum until the ordinary 
shares should have received dividends 


which gave them that percentage on 
their shares since the incorporation 
of the oo. — S teel Co. op Canada, 
Ltd. v. Ramsay (Thomas), [1931] A. C. 
270 ; 100 L. J. P. C. 81 ; 144 L. T. 
532, P. C. ; affg.. 11830] 3 D. L. It. 
565 ; 65 O. L. R 250 ; affg. t [1929] 
4 D. L. R. 879 ; 64 O. L. R. 327. — CAN. 


20 * 
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4028a* -r — .] — By it* memorandum of 

assoon. a co. as an attraction to participating 
preference shareholders, provided for the 
constitution of a reserve fund of £50,000 to 
be accumulated from the profits of the co. 
after certain dividend payments had been 
made. The arts, of assocn. of the co., how- 
ever, also authorised the setting aside of a 
reserve fund out of profits, in addition to the 
reserve fund empowered by the memo- 
randum, & the fund set aside under the arts, 
was, according to the arts., to be used to 
meet contingencies, or for special dividends, 
or for repairing, improving, & maintaining 
the property of the co. & for such other pur- 
poses as the directors should in their absolute 
discretion think conducive to the interests 
of the co. The arts, also provided that the 
reserve fund to be set aside under the memo- 
randum should be kept invested outside the 
business 11 until required for any of the above 
purposes ” : — Hela: the memorandum & 
the arts, mi^ht be read together to explain 
any ambiguity appearing in the terms of 
the memorandum or to supplement it on any 
matter on whioh it was silent, but that in the 
present case, as there was no ambiguity, the 
reserve fund authorised by the memorandum 
having been created for the benefit & pro- 
tection of the preference shareholders, the 
two documents could not be read together, 
& it was ultra vires the directors of the co. 
to use the memorandum reserve fund of 
£50,000 for any of the purposes set out in 
the arts, of assoon. — Angostura Bitters 
. (Db. J. G. B. Siegbrt & Sons), Ltd. v . 
Kerr, [1033] A. O. 550 ; 102 L. J. P. C. 101 ; 
149 L. T. 313 ; 40 T. L. R. 533, P. 0. 

4028b. Writing back to profit account — 

Profits written oft in excess of requirements.] 

— A co. which applies its profits in writing 
off a corresponding amount of the value of 
the goodwill, instead of carrying them to a 
goodwill depreciation reserve fund, but 
which has not finally & unreservedly capi- 
talised those profits, may write back to profit 
account so much of the depreciation written 
oil goodwill as proves to be in excess of 
proper requirements. — S taflby v. Read 
Brothers, Ltd., [1924] 2 Oh. 1 ; 93 L. J. Oh, 
613 j 181 L. T. 029 ; 40 T. L. R. 442 ; 08 
Sol, Jo. 519. 

Annotation : — Retd. Long Acre Press v. Odhama Press, Ltd,, 
11930) 9 Oh. 196. 

4026. Add* Annotations : — Retd. Parker & Cooper 
v. Reading & James (1920), 90 L. J. Oh. 23; 
Kerr v. Marine Products (1928), 44 T. L. R. 
292 ; Be Lee, Behrens & Oo. (1932), 48 T. L. R. 
248. 


4085. Add Annotation : — Retd. Deuchar v. Gas 
light & Coke Qo., [1924] 2 Oh. 426. 

4087* Add. Annotations t — Retd. Deuchar v. Gas 
Limit & Coke Co., [1924] 2 Ch. 420 ; A.-G. 
v/Leeds Corpn., [1929] 2 Oh. 291 ; British 
Trawlers’ Federation, Ltd. v. London & 
North Eastern By. Co., £1933] 2 K. B. 14; 
A.-G. v. Racecourse Betting Control Board, 
[1935] Oh. 34. 

4037s. .] — Parker & Cooper, Ltd. v. Read- 

ing, No. 3100a, ante. 

4046. Add. Annotation : — Consd. Kirby v. Wilkins, 
[1929] 2 Oh. 444. 

4048. Add. Annotations : — Dlstd. Kirby v. Wilkins, 
[1929] 2 Oh. 444. Apld. Be Walters’ Deed of 
Guarantee, Walters’ “ Palm ” Toffee, Ltd. 
v . Walters (1933), 49 T. L. R. 192. Refd. 
Investment Trust Corpn., Ltd. v. Singapore 
Traction Co., [1935] Oh. 615. 

4050a. Under agreement— To repurchase 

shares — Allotted in consideration of advance 
to company — Lender requiring repayment of 

* loan.] — Pltf., with the view to assist his son- 

• in-law in obtaining the appointment of 
business manager of a limited co. of which 
the two defts. were directors & shareholders, 
entered into a written agreement with the 
co. & defts. to advance to the co. a sum of 
£1,500 by the purchase of 1,600 £1 preference 
shares of the co., the repayment of that sum 
being secured by the co.’s undertaking, in 
the event of pltf. or his son-in-law terminating 
that agreement, to procure the repurchase 
of the shares at par & to secure the purchase 
money therefor by accepting bills drawn 
by pltf. ; & in that arrangement the two 
defts. joined as sureties guaranteeing the 
due performance by the co. of its part of 
the agreement. Pltf., accordingly, advanced 
£1,500 to the co., & accepted transfers from 
the co. of the same number of its preference 
shares. Upon the son-in-law desiring to 
withdraw from the managership, pltf. in 
pursuance of a power in that behalf contained 
therein gave the co. notice to terminate the 
agreement & required the oo. to procure the 
repurchase of the shares & to accept his bills 
for £1,500 ; but the co. refused to comply 
with those requirements & denied liability 
under the agreement on the ground that the 
performance of it would involve a purchase 
by the co. of its own shares, & would there- 
fore be ultra vires Sc illegal. In an action 
against defts. under their guarantees s — 
Held: the agreement, having been entered 
into between the parties in good faith Sc in 
the honest belief that it was intra vires & 


PART III. SECT. 31, SUB-SECT. 2.— A 

•d. Fruit company — Regulation by 
statute .] — A statutory power of a fruit 
oo. to regulate any matter oouneoted 
with Its internal affairs Sc the sale, 
barter or disposition of fruit grown by 
shareholders, does not oonfer the right 
to regulate the storage of fruit. — 
Neily v. Brooklyn Fruit Oo., (19373 
3 D. L. R. 198; 11 M. P. B. 419.— 
CAN. 

PART 1X1. SECT. 31, SUB-SECT. 8. — B. 

n 1. .b— Re Inrio Shoe Oo., 

gj&941 4 D. L. R. 686 ; 6 O. B. R. 157.— 

o 1. — — - .1 — The holder of 

1,600 fil shares in a oo., on whioh 6#. 
per share had been paid & on whioh a 


call of a further 8 s. Gd. per share had 
been made but not paid, being unable 
to pay bis debts as they fell due agreed 
with the oo. that the money already 
paid should be allied towards pay- 


ment in full of 750 shares, Sc that he 
should pay a further amount sufficient 
to pay those 760 shares in full, & that 
thereupon the other 760 shares should 
be o&noeUed : — Held : the transaction 
amounted to a purchase by the oo. 
of the shares cancelled. Sc the share- 
holder was still a member of the 
oo. in respect of the 1,600 shares.— Be 
Greater Msmourne Realty Oo., 
Pty., Ltd., (1931) Aqras L. B. 876 ; 
effd. sub noun. Union Trust** Co. op 
Australia, Ltd. e. Greater Mel- 
bourne Realty Oo. Proprietary. 
Lid. (in Liquidation), (1939] Argus 

50 


L. B. 178 ; 6 A. L. J. 433 ; 47 O. L. B. 
44.— AUS. 

q I. No reduction df assets .] — 

Where the extinguishment of oo. 
shares by their surrender Sc cancellation 
Involves no actual reduction of assets, 
the transaction is not illegal Beal 
capital is not diminished by relinquish- 
ing something of no value or by secur- 
ing relief from liabilities. Bach oase 
must be decided on its own facts Sc the 
diminution in capital must be, not 
fanciful nor theoretical, but actual Sc 
substantial, before the transaction can 
be successfully attacked. — British 
Columbia Bed Cedar Shingle Oo., 
Ltd. t>. Stoliee Manufacturing Oo., 
Ltd., £1938) 1 W. W. B. 164; 1 
D. L. B. 768 ; 44 B. C. R. 468 ; revsg., 
£1931] 3 D. L. R. 379.— OAM. 
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legal, the defence that the agreement was, 
upon the grounds above mentioned, ultra 
vires the co. & therefore unenforceable could 
not be maintained ; & pltf. was entitled to 
judgment for £1,500 with interest. — Garrard 
v. Jambs, [1025} 1 Oh. 6X6 ; 04 L. J. Oh. 
2S4 ; 183 L. T. 261 ; 69 Sol. Jo. 622. 

4052a. Provision of financial assistance to buy own 
shares — 1929 Act, s. 45.}— 1929 Act, e. 45, 
was declaratory of the law & did not create 
a new offence. — R. v. Lorang (1931), 22 
Or. App. Rep. 167 ; 75 Sol. Jo. 121, 0. 0. A. 

4064a. Guarantee of payment by French firm 

to French Treasury.] — Republic op France 
(Minister of Finance) v. Perry & Oo. 
(Bow), Ltd. (1929), 73 Sol. Jo. 208. 

4070. Add. Annotation: — Generally, Refd. Egyp- 
tian Salt & Soda Oo. v. Port Said Salt Assocn., 
Ltd., [1931] A. 0. 677. 

4072a. Subscribing towards costs of litigation 

between members — Company for protection 
of interests of medical practitioners.] — 
Bloxham v. Medical Defence Union, Ltd. 
(1894), 10 T. L. R. 384 ; 38 Sol. Jo. 288, O. A. 

4074. After this case for M Remuneration of 

directors.] 99 read ** Remuneration — Of 

directors.] 99 

4080. Add. Annotation a : — Generally , Refd. British 
Insulated & Helsby Cables v. Atherton, [1926] 
A. C. 205; Be Golomb & Porter & Co.’s 
Arbitration (1931), 144 L. T. 583 ; Re Lee, 
Behrens & Oo. (1932), 48 T. L. R. 248. 

4087. Add. Annotation : — Refd. British America 
Nickel Oorpn. v. O’Brien, [1927] A. C. 369. 

4094. Add. Annotations : — Consd. Kreditbank 
Oassel G. m. b. H. v . Schenkers, [1927] 1 
K. B. 826 ; British Thomson-Houston Co. v . 
Federated European Bank, Ltd., [1932] 
2 BL. B. 176. Refd. Underwood v. Bank of 
Liverpool, Underwood v. Barclays Bank, 
[1924] 1 K. B. 776; Houghton v. Nothard, 
Lowe & Wills, [1927] 1 K. B. 246 ; Liggett 
(Liverpool) v. Barclays Bank, [1928] 1 K. B. 48. 

4094a. ]. — (1) A question might arise under 

the 38th clause of the deed, as to whether 
what the directors are there authorised to do 
under their general powers must not be done 


by them at a Board ; & it appears to me that 
it would not be competent to any one, two, 
or even three directors, by putting their 
signature to an instrument, to enter into a 
contract for the sooiety ; for, by the 88th 
section, the contract must be executed at a 
Board. 

(2) I do not think it at all an unreasonable 
requisition on the part of joint stock cos., 
that every instrument required in their 
transactions should be under their common 
seal. The 44th section of the Act makes 
such a requisition of the utmost importance ; 
for, according to that section, every contract 
entered into by an instrument not under their 
common seal would be unilateral as regards 
them — a contract under which they would be 
liable, but of which they could not claim 
the benefit against those with whom it was 
entered into. 

(3) There is, no doubt, an important dis- 
tinction to be drawn, & it is drawn in the case 
of Royal British Bank v. Turquand , No. 4094, 
ante , between that which, upon the face of it, 
is manifestly imperfect when tested by the 
requirements of the deed of settlement 
of the co., & that which contains nothing to 
indicate that those requirements have not 
been complied with. Thus, where the deed 
requires certain instruments to be under 
the common seal of the co., every person 
contracting with the co. can see at once 
whether that requisition is complied with, 
& he is bound to do so ; but where, as in the 
case I have last referred to, the conditions 
required by the deed consist of certain 
internal arrangements of the co. for instance 
resolutions at meetings, & the like, if the 
party contracting with the directors find the 
acts which they undertake to do to be within 
the scope of their powers under the deed, 
he has a right to assume that all such con- 
ditions have been complied with. In the 
case last supposed, he is not bound to inquire 
whether the resolutions have been duly 

assed, or the like, otherwise he would be 

ound to go further back, & to inquire 
whether the meetings have been duly 
summoned, & to ascertain a variety of other 
matters, into which if it were necessary to 


44)51 U. .] — It is not ultra vires 

a oo. to receive a transfer o f its shares 
to itself In compromise of an action. 
At least the oo. is estopped from setting 
up anoh a plea after taking the benefit 
of the compromise . — Re E. J. Lank, 
Ltd., Exp. Milligan, [1924] 1 D. L. R. 
268 ; 4 O. B. R. 308.— CAN. 


4051 ill. .1 — Kneohtel Motor 

to., Ltd. v. Wo ‘ 

2 D. L. R. 839 ; 

154.— CAM. 


Co., LTD^r. WORDEr^^Sask^, ^192j)J 


VESTMENTS, 

1070 ; 56 O. L. R 


Ltd., [1924] 4 I 
‘ 29.— CAN. 


PART III. SECT. 31, SUB- SECT. 3.— 0. 

4083 111. .1 —Re Pacific 

Coast Coal Mines, Ltd. A Hodges 
(B. 0.\ [1926] 4 D. L. R. 759 ; [1926] 
8 W. W. R. 378.— CAN. 

4083 iv. By injunction .] — Carr 

v. British Columbia Nickel Mines, 
Ltd., [1937] 2 W?W. R. 399. — CAN. 


PART III. SECT. 81, SUB-SECT. 2.— I. 

n i. .] — Where a co. assigned 

money to secure payment of a debt 
owing to the assignee by another oo., 
with which the assignor oo. had no 
prior or contemporaneous agreement : 
— Held: the oo.’s memorandum of 
aesoon. gave It no such power . — 
Abbotsford Lumber Co. v. Steven - 
4 D. L. R. 560 ; [1025] 3 
51.— CAN. 



PART IIL SECT. 81, SUB-SECT. 2.— K. 
. sh. Power limited to negotiation of 
investment* N o right to registration of 
dborpe .}— Re Mutual In- 


PART III. SECT. 31, SUB-SECT. 3.— D. 

4094 i. Presumption that powers 
properly exercised .]— The president 8c 
manager of a oo., who was personally 
indebted to a bank, informed it that 
the oo. was indebted to him for salary, 
8c the bank tattooed him to give it the 
oo.'s note made payable to him 8c 
indorsed to the bank. In an action 
on the note the oo. contended that 
there was no debt due to the manager 
because no reoolutlon authorising pay- 
ment of a salary to him had been 
passed : — Held : the passing of such 
resolution was a matter of internal 
neat, 8c the bank wae not 
> see that ft had been passed. — 
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Canadian Bank of Commerce v. 
Pioneer Farm Co., Ltd. & Hall 
(Sask.J, [1927] 4 D. L. R. 772 ; (19271 
3 W. W. R. 312.— CAN. 

4004 li. .] — Deft, oo., the owner 

of mining lands, by an agreement in 
writing, executed by Its president 8c 
secretary -treasurer under the oo.'s 
seal, gave L. an option to purohase a 
portion of the lands. Pltf., a share- 
holder of deft, oo., sought to have the 
agreement declared null 8c void because 
it was not sanctioned by a bye-law of 
the directors, confirmed by a vote of 
the shareholders. It appeared that 
the directors in fact sanctioned the 
transaction & by a bye-law authorised 
tile president 8c secretary -treasurer to 
sell the portion of the lands referred to 
8c to execute documents in connection 
with any sale, 8c to affix the oo.'s seal 
thereto : — Held : the sale came within 
the rule in Royal British Bank v. 
Turquand. — Herrmann v. Canadian 
Nickel Co., (19291 4 D. L. R. 42 ; 64 
O. L. R. 190.— CAN. 

4094 ill. .1 — Pacific Berbt 

Growers, Ltd. v. Western Packing 
CORPN y_ L td., [1920] 1D.L.H. 814 ; 
1 W. ft. B. 420 i 41 B. 0. R. T8.— 
0AM. 
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make such inquiry, it would be impossible 
for the co. to carry on the business for which 
it is formed. — Re Athenjsum Life Assur- 
ance Society, Ex p. Eagle Insurance Co. 
(1858), 4 K. & J. 549 ; 27 L. J. Ch. 829 ; 4 
Jur. N. S. 1140 ; 6 W. R. 779 ; 70 E. R. 229. 

4095a, .] — Deft, bank negligently & in breach 

of the instructions given by their customer, 
pltf. co., paid cheques drawn on the co.’s 
account signed by one director only : — 
Held: the bank being put on inquiry A 
being negligent, as the jury found, were not 
entitled to rely on the rule in Royal British 
Bank v. Turquand , No. 4094, & assume that 
a signature purporting to be that of a new 
director was that of a person duly appointed. 
— Liggett (B.) (Liverpool), Ltd. v . 
Barclays Bank, Ltd., [1928] 1 K. B. 48 ; 97 
L. J. K. B. 1 ; 137 L. T. 443 , 43 T. L. R. 449. 

Annotation : — Gonad. He Cloadon Trust, Ltd., [1939] Ch. 

280. 

4100, Add . Annotation : — Consd. Cotter v. National 
Union of Seamen, [1929] 2 Ch. 58. 

4104a. - Disputes between directors.] — 

Stanfield v . Gibbon, [1926] W. N. 11. 

4107a* Merger of English companies — 

Opposition by American company.P-lNTER- 
national Mercantile Marine Co. (Inc.) v. 
Oceanic Steam Navigation Co.. Ltd. 
(1934), 78 Sol. Jo. 350. 

4117a. .] — Parker & Cooper, Ltd. 

v. Reading, No. 3160a, ante . 

4129. Add. Annotation : — Reid. Leyton U. D. C. 
• v. Wilkinson, [1927] 1 K. B. 853. 

4129a. Borrowing.] — A trading co. was by 

its memorandum of assocn. empowered, inter 
alia , to raise capital & to borrow money by 
deeds of hypothecation, & to act through 
agents. The only reference to borrowing 
contained in the arts, of assocn. was a pro- 
vision that the directors might borrow 
money. There was no express power of 
delegation by the directors. By various 
powers of attorney, the co. appointed agents, 
not directors, who were empowered, inter 
alia , to borrow money on the security of the 
co.’s goods, railway receipts, bills of lading 
or other documents of title. These agents 
borrowed money principally upon the security 
of letters of hypothecation relating to goods & 


produce in the co.’s go-downs. The co. was 
free to deal with the goods & produce in the 
ordinary course of business, & the contents 
of the go-downs therefore changed frequently. 
In some of the printed forms of letter of 
hypothecation the spaces for the names of 
the places at which the go-downs were 
situated were left blank, & at the end of the 
form, after the signature, a list of places was 
set out. One of the co.’s agents borrowed 
sums in excess of the value of the goods. A 
bank which held certain letters of hypotheca- 
tion, acting upon a licence to seize contained 
in letters from the co., seized all the goods 
to which it had access by the terms of such 
letters of hypothecation: — Held: (1) the 
fact that the arts, of assocn. empowered the 
directors to borrow, did not restrict the co.’s 
general power to borrow, which it could 
exercise through properly authorised agents ; 
(2) in the absence of anything in the memo- 
randum or arts, of assocn. restricting the 
co.’s power to borrow through agents, 
borrowing by such agents was within their 
ostensible authority, the precise limits of 
• the agents’ power to borrow being a matter 
of internal management into which a lender 
would not be required to inquire. The co. 
was, therefore, bound even by the excessive 
borrowings of the appointed agents, so long 
as those borrowings were within the ostensible 
authority of the agents ; (3) the letters of 
hypothecation constituted floating charges, 
which ought to have been registered, but 
upon seizure, before the liquidation of the 
co., under the licence to seize, a specific 
charge came into being, which had been 
perfected by the seizure of the goods. The 
seizure was, therefore, in the circumstances 
a rightful one, & valid against the liquidator ; 
(4) the produce which could be seized under 
the letters of hypothecation, in which the 
spaces were left blank, was limited to produce 
in the go-downs specified at the end of the 
form. — Mercantile Bank of India, Ltd. v. 
Chartered Bank of India, Australia & 
China & Strauss & Co., Ltd., Chartered 
Bank of India, Australia & China v. 
Mercantile Bank of India, Ltd. & Strauss 
& Co., Ltd., [1937] 1A11E. It. 231. 

4136a. .] — Brighten v . Bowman (1929), 73 

Sol. Jo. 748. 


PART III. SECT. 81, SUB-SECT. 3.— E. 

d 1. .} — In an action 

against a co. & its directors, pltf.. who 
was suing on behalf of himself & the 
other shareholders, applied for an 
order to continue an interim injunction 
until after the trial restraining defte. 
from carrying on as a board of 
direotora. The act oomplained of was 
that some of defte. did not wish oertain 
of the other shareholders to be present 
or represented at the annual general 
meeting, ft prevented such presence or 
representation by having the meeting 
take plaoe in an inner office of the plaoe 
of meeting while some of the other 
shareholders were waiting to attend in 
the outer office to the knowledge of 
dofta. ■ — field : it Irregularities were 
committed in the oonduot of the meet- 
ing at which resolutions oomplained of 
were passed, it could be regularised by 
the passing of fresh ft effective resolu- 
tions. The ot. will not interfere in the 
internal management of the oo. Appli- 
cation dismissed. — Watson v. Barrett 
(1929), 41 B. C. R. 478.— -CAN. 

d U. .1 — Whatever should 

be done by a oo. Itself through lte own 


internal organisation ought to be left 
to the co. to do ft ought not to be 
interfered with by the ot. Accord- 
ingly, an order, made in an action by a 
shareholder against the oo. appointing 
a receiver for the oo., ft a subsequent 
order, made on an ex parte application 
by the receiver, authorising him to 
oommenoe an action in the nmnw of 
himself Sc the oo. to recover property 
of the oo. Sc tor an aooount of moneys 
received by two directors of the oo. 
were set aside Sc the action brought 
in pursuance ot the latter order dis- 
missed, on the motion of one of said 
two directors.- Young v. Alberta 
Petroleum Consolidated. Patter- 
son e. Okalta Oils, Ltd., Sc Oulbebt, 
[1930] 1W.W.H. 88 ; 1 D. L. K. 90S ! 
sub nom. Patterson e. Okalta Oils, 
Ltd., 24 Alta. L. R. 870.— CAN. 

dill. .] — The ots. do not 

interfere with the internal manage- 
ment of private cos. not formed for 
profit unless there Is Illegality or fraud. 
— Pardee v. Humberstone Summer 
Resort Oo. of Ontario, Ltd., [1933] 
3 D. L. R. 277 ; O. R. 580.— CAN. 


PART III. SECT. 81, SUB-BEOT. 4.— 
B. (a). 

f I. .] — Held : there was some- 
thing so out of the ordinary in one co. 
undertaking to purchase the entire 
outstanding stock of another as to 
put pltfs. upon Inquiry to ascertain 
whether the person or persons making 
the contract had authority in fact to 
make it. — Brooks, Ltd. e. Claude 
Neon General Advertising, Ltd., 
[19311 2 D. L. R. 743 ; O. R/92. — CAN. 

PART III. SECT. 81, SUB-SECT. 4.— 
B. (b). 

si. Negligence — Arrest by constable 
employed by company .] — Where a oo. 
has statutory power to employ ft, 
practically, to appoint oonstables ft 
a constable so appointed acts negli- 
gently in attempting to effect an 
arrest in the oouree of his employment 
by the oo. he renders the oo. liable for 
the damage caused thereby. — Vignitgh 
v. Bond ft Canadian Pacific By* Co., 
0928] 1W.W.R. 449 ; 50 CUn. Grim. 
Gas. 273 ; 87 Man. L. R. 435.— CAN. 

H». .1 — A oo. is not liable In 

damages for injuries caused during 
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4142. Add. Annotation : — Refd. British Thomson - 
Houston Oo. v . Sterling Accessories, Same v. 
Orowther & Osborn, [1024] 2 Oh. 33. 

4143. Add . Annotation : — Refd. Triplex Safety 
Glass Co. v . Lancegaye Safety Glass (1934), 
Ltd., [1939] 2 K. B. 395. 

4144. Add. Annotation : — Consd. Havana Cigar & 
Tobacco Factories v. Oddenino, [1924] 1 Ch. 
179. 

4145. Add. Annotations : — Refd. Wiggins v. Lavy 
(1928), 44 T. L. R. 721 ; Howard v. Odhams 
Press, Ltd., [1938] 1 K. B. 1. 

4159. Add. Annotation : — Distd. Watson v. Davies, 
[1931] 1 Ch. 455. 

4166. Add. Annotations : — Refd. Underwood v. 
Bank of Liverpool, Underwood v. Barclays 
Bank, [1924] 1 K. B. 775 ; Houghton v. 
Nothard, Lowe & Wills, [1927] 1 K. B, 246; 
Liggett (Liverpool) v . Barclays Bank, [1928] 
1 K. B. 48. 

4167. Add. Annotation : — Refd. Mercantile Bank of 
India, Ltd. v. Chartered Bank of India, 
Australia & China & Strauss & Co., [1937] 
1 All E. R. 231. 

4170. Add. Annotations: — Consd. Underwood v . 
Bank of Liverpool, Underwood v . Barclays 
Bank, [1924] 1 K. B. 775 ; Houghton v. 
Nothard, Lowe & Wills, [1927] 1 K. B. 246. 
Refd. Kreditbank Cassel G. m. b. H. v. 
Schenkers, [1926] 2 K. B. 450. 

4170a. .] — Houghton & Co. 

v. Nothard, Lows & Wills, No. 3157a, 
ante. 

4170b. .] — By the articles of 

assocn. of a co. the directors had power 
to delegate to one or more of their own body 
such of the powers conferred on the directors 
as they might consider requisite for carrying 


on the business of the co., & to determine 
who should be entitled to sign contracts & 
documents on the co.’s behalf. A document 
purporting to be a guarantee was given to 
pltfs. executed by the co. in this form : 
“ The F. E. B., Ltd., signed N. P ” N. P. 
was a director of the co. During the negotia- 
tions for the giving of the guarantee he had 
written to pltfs., signing the letter “ for & 
on behalf of ” the co., “ N. P., Chairman.” 
On these facts, in an action on the guarantee : 
— Held : pltfs. were entitled to presume that 
the directors of the co. had authorised N. P. 
to sign contracts on behalf of the co., & the 
co. was liable on the guarantee. — British 
Thomson-Houston Co., Ltd. v. Federated 
European Bank, Ltd., [1932] 2 K. B. 176 ; 
101 L. J. K. B. 690 ; 147 L. T. 345, 0. A. 

Annotation : — Refd. Clay Hill Brick & Tile Co. v. Rawlings, 
[1938] 4 All E. R. 100. 

4191. Add. Annotation : — Refd. Spence v. Craw- 
ford, L1939J 3 All E. R. 271. 

4193. Add. Annotation : — Refd. National Carbonis- 
ing Co. v. British Coal Distillation, Ltd., 
[1936] 2 All E. R. 1012. 

4209. Add. Annotation : — Refd. Greenwood v. 
Martin’s Bank, Ltd., [1932] 1 K. B. 371. 

4211. Add. Annotation: — Refd. Greenwood v. 
Martin’s Bank, Ltd., [1932] 1 K. B. 371. 

4226. Add. Annotation : — Consd. Consolidated En- 
tertainment, Ltd. v. Taylor, [1937J 4 All K. R. 
432. 

4232. Add. Annotation : — Refd. Kreditbank Cassel 
G. m. b. H. v. Schenkers, [1926] 2 K. B. 450. 

4236. Add. Annotation: — Refd. Kreditbank Cassel 
G. m. b. H. v. Schenkers, [1926] 2 K. B. 450. 

4237. Add. Annotation : — Refd. Kreditbank Cassel 
G. m. b. H. v. Schenkers, [1926] 2 K. B. 450. 


a trip in a motor boat, when the sailing 
was advertised in the co.’s name by the 
secretary without the co.’s authority. — 
Bianco v. Mathers (I. H.) 8c Son, 
Ltd., [1938] 2 D. L. R. 175; 12 

M. P. R. 444.— CAN. 


PART 111. SECT. 31, SUB-SECT. 4.— C. 

ki. Agent for sale of bonds — 

Bonds not issued in compliance with 
Acts.) — Where bonds are actually 
executed by a oo. they cannot be said 
not to exist as bonds even though, 
because of non-compliance with the 
requirements of the Cos. Aot, they are 
not legally valid ; &, therefore, a 

person who as agent for the co. & with- 
out fraudulent Intent induces another 
to buy such bonds from it cannot be 
liable In damages merely on the ground 
of an implied representation that the 
bonds are legally valid, since, even if 
such representation can be Implied & 
It proves to be false it is a representation 
in point of law. — Kavaner v. Bowhey 
(Alta.), [19281 4 D. L. R. 907 ; [1928] 
3 W. W. R. 267.— CAN. 

sr. Dismissed of employee — Employee 
also shareholder.') — The dismissal of the 
pltf. for cause held justified tinder 
clause (7) of the agreement between 
him 6c deft. oo. by which he was 
employed; clause (2) which provided 
that so long as pltf. was a shareholder 
m the co. he should be an employee of 
the co. & should not be subject to dis- 
missal was held to be subject to 
clause (7) 8c, therefore, inapplicable to 
the present case ; Sc, as pltf. on his 
dismissal oeased to be an employee, 
danse (3), which provided that so long 
as he was aa employee Sc a shareholder 


the other parties agreed to vote for his 
election as secretary-treasurer, came 
to an end. — MntRAS v. Chronis, [1939] 
1 W. W. R. 158 ; 1 D. L. R. 791.— 

CAN. 

PART IIL SECT. 31, SUB-SECT. 4.— D. 

4154 I. Whether valid.]— Price v. 
Indiana- Alberta Oil Co. (Alta.), 
[1926] 3 D. L. R. 82.— CAN. 


PART III. SECT. 31, SUB-SECT. 6.— 
A. (b) ii. 

4176iv. .] — Re Red Deer 

Milling & Elevator Oo., Stratford 
Mill Building Co.’s Claim (1907), 
7 W. L. R. 284 ; 1 Alta. L. R. 237.— 
CAN. 

b i. .] — Re Red Deer Miliing 

6c Elevator Co., Stratford Mill 
Building Co.’s Claim (1907), 7 
W. L. R. 284 ; 1 Alta. L R. 237.— CAN. 

e. Read ”4178 t. m 


PART III. SECT. 31, SUB-SECT. 5.— 

A. (I). 

sp. Whether company may plead con- 
tract ultra vires.) — A co. incorporated 
under Ontario Cos. Act, R. S. O., 1927, 
by letters patent, cannot escape from 
the consequences of a contract by 
setting up a breach of its bye-laws or 
regulations. — Re McEachken (W. N.) 
& Sons, Ltd., McGibbon v. Imperial 
Trust Co., [1933] 2 D. L. R. 558; 
O. R. 349.— CAN. 

PART IIL SECT. 81. SUB-SECT. 6.— 

B. (a). 

• i. .] — Before the incor- 

poration of a oo. a partner in the name 
of the partnership entered into an 

53 


agreement with pltf., under which pltf. 
undertook the sale of products on a 
commission basis. The agreement on 
its face showed that pltf. was to operate 
on behalf of the co. then in process of 
incorporation : — Held : commissions 
earned after incorporation of the co. 
wore not recoverable against the 
partnership ; but to recover from the 
co. pltf. would not be bound to prove 
an express contract by the co., as the 
performance 8c acceptance of his 
services raised an implied contract to 
pay. — Power v. Edmonton Lumber 
Exchange (1920), 3 W. W. R. 10 ; 
53 D. L. R. 468.— CAN. 

s 1. Sale of goods.) — Re J. R. 

Morgan, Ltd., Ex p. J. & G. Garment 
Mfo. Oo. (Ont.), [1926] 1 D. L. R. 
882 ; 8 O. B. R. 52.— CAN. 


PART IIL SECT. 81, SUB-SECT. 6.— 
B. (b). 

4209 vii. .] — Prior to the Incor- 
poration of pltf. oo., a document con- 
taining the terms of a proposed contract 
between it & deft. co. was executed & 
banded to the organisation committee 
of nltf . oo. as evidence of the fact that 
delta, were willing to enter into the 
contract as soon as pltf. co. should 
have become Incorporated. After pltf. 
oo. had become Incorporated 8c re- 
ceived Its certificate entitling it to 
commence business it duly executed 
the document, 8c the contract was 
thereafter acted on : — Held : pltf. oo. 
was entitled to sue for damages for 
breach of such contract. — Associated 
Growers op British Columbia, Ltd, 
v. British Columbia Fruit Land, 
Ltd., [19251 1 D. L. R. 871 ; [1925] 1 
W. VI. R. 505 ; 34 B. C. R. 533.— CAN, 
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4289* Add. Annotations : — Consd. Underwood v. 
Bank of Liverpool, Underwood v. Barclays 
Bank, [1924] 1 K. B. 776 ; Kreditbank Cassel 
G. m. b, H. v. Sohenkers, [1927] 1 K. B. 820 ; 
British Thomson-Houston Oo. v. Federated 
European Bank, Ltd., [1932] 2 K. B. 170 ; 
Algemeene Bankvereeniging v. Langton 
(1936), 40 Com. Cas. 247. Retd. Houghton 
v . Nothard, Lowe & Wills, [1927] 1 K. B. 
240 ; Liggett (Liverpool) v. Barclays Bank, 
[1928] 1 K. B. 48 ; Mercantile Bank of 
India, Ltd. v. Chartered Bank of India, 
Australia & China & Strauss & Co., [1937] 
1 All E. R. 231. 

4250. Add . Annotation : — Refd. The Hayle, [1929] 
P. 276. 

4257. Add, Annotation : — Refd. Lever Bros., Ltd. 
v . Bell (1930), 47 T. L. R. 47. 

4267. Add. Annotations: — Appld. Houghton v. 
Nothard, Lowe & Wills (1927), 44 T. L. R. 
70. Refd.Newsholme v. Road Transport & 
General Insce., [1929] 2 K. B. 360. 

4267a. .] — Two rival cos., the N. Co. 

& the W. Oo., formed reap. co. to take over 
Certain branches of their business of fruit im- 
porters, the shares of the new co. being equally 
divided between the two old cos., & the board 
consisting of two directors of the N. Co., 
namely, M. & G. Lowe, & .wo directors of 
the W. Co. By a brokerage agreement 
embodied in a letter dated in July, 1924, 
between M. Lowe & applts., a firm of fruit 
. brokers, it was arranged that applts. should 
make certain advances to the N. co. & should 
receive all fruit consigned either to the N. co. 
or to reap. co. & keep back 70 per cent, of the 
net proceeds in reduction of the advances, 
& it was stipulated that resp. co. should 
subscribe to this arrangement. Applts. also 
obtained a guarantee of the loan from the 


two Lowes & a third director of the N. Co., 
who was also the secretary of resp. co. This 
arrangement was not ratified by any agree- 
ment under the seal of resp. co., but the 
secretary wrote to applts. purporting to 
confirm the arrangement on behalf of his co. 
The directors of resp. co., other than the two 
Lowes, first became aware of the arrangement 
after it had been in operation for some 
months, & it was then put an end to. Applts. 
had obtained fruit consigned to resp. co. on 
board several ships without production of the 
bills of lading, on giving an indemnity to the 
ships, & they sued resp. co. for delivery of the 
bills of lading. Resps. counterclaimed for 
the proceeds of fruit belonging to them & not 
accounted for : — Held : (1) the arrangement 
contained in the agreement of July was not 
authorised by resp. co. ; (2) resp. co. were not 
estopped from denying the existence of the 
arrangement by the knowledge of the Lowes, 
inasmuch as they were parties to the wrong 
done to the co., or by the omission of the 
other directors to inspect the accounts of the 

* co., which would have disclosed the arrange- 
ment. — Houghton (J. 0.) & Oo. v. Nothard, 
Lowe & Wells, Ltd., [1928] A. O. 1 ; 97 
L. J. K. B. 70 ; 138 L. T. 210 ; 44 T. L. R. 
70, H. L. 

Annotations : — As to (1) Consd. Mercantile Bank of India, 
Ltd. v. Chartered Bank of India, Australia & China Sc 
Strauss & Co., [1937] 1 All E. R. 231. As to (2) Apld. 
Evans v. Employers’ Mutual Insurance Association, Ltd. 
(1935). 152 L. T. 333. Refd. Kreditbank Cassel 

G. m. b. H. v. Sohenkers, Ltd.. [1927 J 1 K. B. 820 ; Liggett 
B. (Liverpool), Ltd. v. Barclays Bank, Ltd., [1928] 1 
K. B. 48 ; Newsholme Bros. v. Road Transport & General 
Insoe. Oo., [1929] 2 K. B. 356. 

4272. Add. Annotation : — Refd. The Hayle, [1929] 
P. 276. 

4278. Add. Annotations: — As to (1) Refd. Watt v. 
Longsdon (1929), 98 L. J. K. B. 711 ; Chap- 
man v . Ellesmere (1932), 101 L. J. K. B. 370. 


PART III. SE0T. 81, SUB-SECT. 5. 



Bondholders Securities Oorpn. v. 
Manvillb, [1933] 8 W. W. R. 1 ; 4 
D. L. R. 699. — GAN. 

4288 11. For director's 

private liability .] — S. Sc other members 
of a syndicate retained pltf. as their 
ight 


in an action brought by them. 
pita., transferred 


eolr. , 

S., on the advice of pita... 

his business of a timber-merchant to 
a proprietary oo.. of which he became 
managing director Sc principal share- 
holder. Pltf. procured from S. the 
oo. s promissory note, payable to pltf., 
on aooount of pltf.’s charges Sc dut- 
golnga in connection with the litigation, 
when the promissory note fell due. It 
was retired upon part payment Sc the 
giving of a new promissory note for 


balanoe, made by the oo. Sc pay- 
3tlon by pltf. 
note : — Held : 


m iuoi 

able t o^gl tf. In an action 


>n this promissory 

toe pltf. had failed to show, as in the 
circumstances he must show, that the 
promissory note was given by the co. 
for good consideration Sc as part of or 
in flud of some business transaction of 
the oo.. the oo. was not liable to pltf. 
on the note. — W oolf v . Snipe S. L. 
Prr. Ltd., tlOSBl V. L. R. 22 ; 42 
Argos L. R. »2.— -AU8. 


4239 1. Signature — Promissory note — 
Authority — Whether bank bound to 
inquire .] — The oo. was incorporated 
by Dominion Letters Patent on May 25, 
1927, Sc went into liquidation in June, 
1929. Applt. bank filed its claim in 
respect of five promissory notes made 
by S. , as president, on behalf of the co. 
Sc amounting to $28,768.02. The 
liquidator called upon the bank to 
prove Its claim before the Superior Ct. 
The notes were signed in blank by S. 
alone Sc were handed to L., the New 
York buying agent of the co., to be 
filled in & used by L. in payment of 
goods bought or to be bought by the 
oo. L. filled the blank note forms with 
the names of two other cob. owned & 
controlled by him, being also at that 
time the owner of all the shares of the 
Insolvent co. The notes were indorsed 
to applt. bank. Sc it is admitted that 
the bank was a holder in due course. 
S. was the only witness at the trial : 
he produced a by-law of the insolvent 
oo. providing inter alia that “ all 
cheques , . . notes . . . shall be signed 
by such officer . . . of the oo. & In such 
manner as shall from time to time be 
determined by resolution of the Board 
of Directors,* Sc he also produoed a 
resolution of the directors pursuant to 
the by-law which provides “ that all 
notes ... be signed by the president 
Sc countersigned by the auditor . . 
of which resolution applt. bank had 
no knowledge : — Held : applt. bank, 
being a holder in due course, was 
entitled to rank as a creditor of the 
insolvent oo. The notes were made in 
general accordance with the authority 
of the president under the by-law of 
the oo.. Sc It was not necessary for 
applt. bank to Inquire Into the authority 

V. 


of the president to sign the notes on 
behalf of the oo. Under sect. lOGd of 
the Dominion Cos. Act, the president 
had to be one of the directors ; 
under sect. 37, the only persons who 
could make notes on behalf of the co. 
would be those designated in the by- 
law. Persona dealing with a co. are 
presumed to have notice of what 
is contained in the Act under which 
the co. was incorporated Sc the Letters 
Patent ; &, in a case like the present, 
whore the Act refers specifically to the 
by-laws as the place where the authority 
of an officer or an agent to sign pro- 
missory notes is to be found, the person 
taking a note made by an officer is 
under obligation to ascertain from the 
by-laws that the officer who signed the 
note might have been authorised to 
make such note in the course of the co.’s 
business ; but be is not obliged to go 
farther Sc inquire whether the directors 
passed the resolution which would 
give the officer express authority. 
That constitutes part of the oo.’s 
" indoor management.” If the officer 
might, under the by-laws, have been 
authorised to make the note, the 
making of it was within his ostensible 
powers Sc was “ in general accordance 
with his powers as such under the by- 
laws .” — Re Almur Fur Trading Oo., 
Bans of United States v. Boss, 
£1932] 8. O. R. 150 ; 2 D. L. R. 128.— 

PART 1IL SECT. 81, BUBHBECT. 6.— 

A. (•). 

k I. Solicitor.] — B ank of 

British North America v . St. John 
Sc Quebro Rt. CO. (N. B.) (1020), 
25 D. L. R. 557.— CAN. 
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4282. Add. Annotations : — Refit Watt v. Longsdon 
(1920), 98 L. J. K. B. 711 ; Osborn v . Boulter 
(Thomas) & Son, [1930] 2 K. B. 226. 

4288. Add. Annotations: — Rafd. Isaacs v. Cook, 
[1925] 2 K. B. 391 ; Osborn v. Boulter 
(Thomas) & Son, [1930] 2 K.‘ B. 226. 

4284a. Liability to indictment.] — In an action 

brought against a co. & its director by another 
co. claiming damages for libels & slander, 
interrogatories were administered to both 
defts. directed to obtaining admissions of the 

E ' '’cation of the alleged libels & slander. 

deft. co. & the director refused to 
answer on the ground that to the best of their 
knowledge, information, & belief, the answers 
would tend to criminate them : — Held : the 
refusals were justified. A man could not be 
compelled to answer a question directed to 
procuring his confession of a criminal act 
merely because it was unlikely that he would 
be prosecuted ; & a co. was entitled to the 
same privilege. A co. could be prosecuted 
for libel, & there was no ground for limiting 
the application of the privilege in question 
to natural persons. — Triplex Safety Glass 
Co., Ltd. v. Lancegaye Safety Glass 
(1934), Ltd., [1939] 2 K. B. 395 ; [1939] 
2 All E. R. 613 ; 108 L. J. K. B. 762 ; 100 L. 
T. 595 ; 55 T. L. R. 726 ; 83 Sol. Jo. 415, C. A. 

4291. Add. Annotation : — Refd. R. v . Registrar 
of Joint Stock Companies, Ex p. More, 
[1931] 2 K. B. 197. 

4297a. Compulsory form of document 

to be used by members.] — Re North of 
England Protecting & Indemnity Assocn. 
(1929), 45 T. L. R. 296. 

4807a. Extension of objects to new trades.] — A 

co. incorporated for the primary object of 
acquiring & carrying on two businesses, one 


that of a private co. making & selling foot- 
wear & clothing, but with other wide powers, 
& the other that of a retailer of footwear, 
petitioned the ct. for sanction to an extension 
of its objects, as set out in its memorandum 
of association, to the carrying on of a large 
number of different retail trades, including 
that of universal stores. The extension was 
approved by the co. in general meeting 
without opposition, but the petition was 
opposed by certain preference shareholders : 
— Held : there being no evidence that the 
proposed alterations were necessary or proper 
to enable the co.’s business to be carried on 
more efficiently, & as the trades it was pro- 
posed to take power to work were entirely 
outside the original objects of the co., the ct. 
would refuse to sanction the petition. 

On appeal additional evidence was adduced 
to show that a large number of the trades to 
which it was sought to extend the co.’s objects 
were already being carried on by the co., & 
that to this extent the object of the petition 
was to regularise the position, & further that 
during the year 1934 a small profit had been 
made by the co. as opposed to the loss suffered 
in 1933: — Held: m view of the further 
evidence the alterations in the objects, when 
limited so as to give power to carry on only 
those trades which were already being carried 
on by the co., should be sanctioned. — Re 
Bolsom Bros. (1928), Ltd., [1935] Ch. 413 ; 
104 L. J. Oh. 267 ; 152 L. T. 477 ; 79 Sol. 
Jo. 214, O. A. 

4820. After this case add “ See, novo, 1929 Act, 
s. 5 (1) (f), <g)." 

4321a. Society not lor profit.] — A provision in a 
memorandum of assocn. of a society not for 
rofit, registered under 1867 Act, & authorised 
y the Board of Trade under sect. 23 of that 


PART III. SECT. 81, SUB-SECT. 9.— A. 

p i. Held: (1) 1908 Act, 

8. 9, did not limit alteration of the 
memorandum of assocn. to an altera- 
tion of the objects clause. Inasmuch 
as the whole objects of a co. were not 
necessarily contained in that clause: 
(2) a proposed alteration being designed 
for the better attainment of the objects 
of the co., a petition for confirmation 
of the alteration should be granted. — 
Incorporated Glasgow Dental 
Hospital v. Lord Advocate, [1927] 
S. O. 400.— SCOT. 

q f. Incorporation abroad.) — A 

co., registered under Cos. Acts, presented 
a petition for an alteration of Its memo- 
randum of assocn. by the addition of 
a power 4 * to procure the oo. to be 
incorporated, registered, or reoognised 
lu any foreign country.*' The ct., 
while sanctioning the power to procure 
the registration or recognition of the 
co. in a foreign country, refused to 
confirm the power to procure Its Incor- 
poration there. — Re tayblde Floor- 
cloth Co., Ltd., [1923] S. C. 590. — 
8COT. 

4808 iv. .] — A cemetery oo. 

sought additional power to act as 
“ stone Sc marble cutters, masons, 
quarriem Sc sculptors, florists, gardeners. 
Sc undertakers. The ot., in the absence 
of evidence of any convenience or 
advantage to the oo., restricted the new 

K were by UmiMiiy them to powers to 
used in connection with, ft as 
incidental to, the co.*s main busi- 
ness of cemetery owners. — E dinburgh 
Southern Cemetery Co., Ltd., U923] 
8. a 857.— SOOT. 

4308 v. .1— A levenfonary oo. 

presented a petition for confirmation 


of a special resolution by which it 
was proposed to alter Its memorandum 
of assocn. by adding powers to carry 
on, along with its existing business, 
that of trust Investment, & to sell or 
otherwise dispose of the whole or any 
part of its property Sc assets for 
such consideration as it might think 
fit. Sc, in particular, for shares, 
stock, debentures, debenture stock, or 
securities of any company purchasing 
the same. The ot. confirmed the 
alteration holding, with regard to the 
proposed power to sell, that it did not 
involve a sale of the undertaking but 
merely of assets, Sc in view of the 
extension of the co.'s business, was 
germane to Its operations as an invest- 
ment co. — Metropolitan Reversions, 
Ltd., [19281 B. C. 480.— SOOT. 


4808 vt. .1 — The additional busi- 
ness which a co., by an alteration of Its 
objects effected under Cos. Act. 1908, 
s. 162 (6), is permitted to carry on may 
be one which is wholly different from 
Sc which has no relation to the then 
existing business of the co., Sc it may 
yet be quite capable of being con- 
veniently Sc advantageously combined 
with It, provided the new business Is 
not destructive of or inconsistent with 
the existing business . — Re Matakana 
Oo -operative Dairy Co., Ltd,, [1929] 
N. Z. L. R. 721.— N.Z. 


4808 vii. — A oo . whose objects, 

as stated in Its memorandum, were “ to 
manufacture, sell. Sc trade in ginger 
beer, lemonade, soda water. Sc other 
aerated waters Sc drinks, Sc to do all 
such other acts as might be incidental 
to the attainment of these objects, 
presented a petition under sect. 6 
craving confirmation of a resolution 
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altering its memorandum by inserting 
after the word “ drinks '* the words 
“ & also to bottle, sell & trade in all 
alcoholic beers.*’ A reporter to whom 
the petition was remitted stated that, 
in hfa view the proposed new line of 
business could conveniently Sc ad- 
vantageously be combined with the 
existing business. The ot. granted the 
prayer of the petition. — Re Dundee 
Aerated Water Manufacturing Co., 
[19321 8. 0. 473.— SCOT. 

4808 vlii. .] — A oo.. Incorporated 

to carry on the business of maltsters 
Sc hop merchants, presented a petition 
under 1929 Act, s. 6, craving the ot. 
to confirm a resolution altering its 
memorandum of assocn., by the 
Insertion of a clause enabling the co. 
to carry on, along with its existing 
business, the business of fruit mer- 
chants Sc canners, & preserve manu- 
facturers. It appeared that, in the 
course ot its existing business, the 
co. was in the habit of purchasing hops 
from persons who also grew fruit, & 
of selling hops, malt, & barley to 
persons engaged in the refreshment 
trade ; Sc in these circumstances, the 
co. maintained that it could con- 
veniently engage in business of the 
character proposed. The ct. confirmed 
the proposed alteration. — Re Baird Sc 
Sons, [1032J S. C. 455.— SOOT. 

r i. — • — . ] — A co. sought the addition 
of a power to sell, let on rent, or lease 
the undertaking of the oo., or any 
branch or part thereof. The ot. re- 
stricted the power to any branch or part 
of the undertaking . . . being an 
adjunct to the main undertaking.— Hr 
Ta races Floorcloth Co., Ltd., [1928] 
8. C. 590.— BOOT. 
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Act to dispense with the word 41 limited,” 
that in certain events the liability of members 
shall be unlimited, is not a provision in the 
memorandum 44 with respect to the objects 
of the co.” under 1908 Act, s. 9 (1), & the 
cancellation of such a provision cannot be 
confirmed by the ct. — Re Society for 
Promoting Employment of Women (1927), 
71 Sol. Jo. 583. 

Annotation : — Diftd. Re Scientific Poultry Breeders’ Assocn., 
Ltd., [1033] Oh. 027. 

4321b. Alteration permitting remuneration of 

governing body.] — The memorandum of a co. 
limited by guarantee, formed to improve 
encourage the breeding of poultry, contained 
a provision that no remuneration should be 
paid to members of the governing body of 
the co. Owing to the increase in the co.’s 
business it became impossible for those 
members to give their time to the co.’s affairs 
without some remuneration, & the co. in 
general meeting passed resolutions providing 
for equitable remuneration for services 
rendered. Upon petition to the ct. to 
sanction the consequent modifications of the 
memorandum of assocn. : — Held : the pro- 
posed alterations did not affect the real 
object of the co., which was the improvement 
of poultry husbandry ; they were ancillary 
to the main object, & were alterations within 
the words 44 with respect to the objects of 
the co.” in Cos. Act, 1929 (c. 23), s. 5 (1) ; 
they appeared to be to enable the co. 44 to 
carry on its business more economically or 
. more efficiently ” within sub-clause (a) of 
that sub-sect. & therefore the petition must 
be granted. — Re Scientific Poultry 

Breeders* Assocn., Ltd., [1.933] Oh. 227 ; 
101 L. J. Oh. 423 ; 148 L. T. 68 ; 49 T. L. R. 
4 ; 70 Sol. Jo. 798, C. A. 

4861. Add. Annotation: — Retd. Re Bolsom Bros. 
(1928), Ltd., [1935] Oh. 413. 

4362a. Extension of objects of benevolent associa- 
tion — By amalgamation — Amalgamation of 
funds.>y-A benevolent assocn. desired to 
extend its objects to include the members & 
their dependants of any society with which 
it might amalgamate. The assocn. pro- 
posed an early amalgamation & wished to be 
enabled to give relief to the members of the 
society with which it proposed to amal- 
amate : — Held : the ct. ought not to con- 
rm the alteration of the objects of the 


assocn. unless the assocn. undertook to 
amalgamate only upon the terms that there 
should be an amalgamation of funds as well 
as of members. The undertaking was given 
& the alteration confirmed. — Re Chartered 
Surveyors* Benevolent Fund (Incor- 
porated), [1930] 2 All E. R. 1031 ; 80 Sol. 
Jo. 705. 

4869a. Affidavit of notice — Omission to exhibit 
register of members.] — On an application by 
petition made bv a co. for confirmation of an 
alteration of the objects of the co., the 
secretary’s affidavit of the posting of notices, 
contrary to the usual practice, did not 
exhibit the register of members : — Held : the 
petition would be granted notwithstanding 
the omission to exhibit the register, the ct. 
being of opinion that no useful purpose was 
served by exhibiting it, provided that, as in 
the present case, the affidavit of the secretary 
proved that the register was duly kept A 
contained the name & last known address of 
every person who was a member of the co. 
on the material date. — Re Debenture 
• Corpn., Ltd. (1931), 47 T. L. R. 399. 

4377. Add. A nnntations : — Consd. Kirby v. Wilkins, 
(1929), 2 Ch. 444. Refd. Re Oceanic Steam 
Navigation Co., [1939] Ch. 41. 

4880. Add. Annotation : — Refd. Egyptian Salt & 
Soda Co. v. Port Said Salt Assocn., Ltd., 
[1931] A. C. 077. 

4889. Add. Annotation : — Overd. English, Scottish 
A Australian Bank, Ltd. v. I. R. Comrs. 
(1931), 48 Tr L. R. 170. 

4389a. Simple contract debts recoverable out 

of United Kingdom.] — An agreement for the 
sale of, amongst other things, simple contract 
debts owed by debtors resident out of the 
United Kingdom is exempt from ad valorem 
stamp duty in respect of such debts upon the 
ground that they are 44 property locally 
situate out of the United Kingdom ** within 
Stamp Act, 1891 (c. 39), s. 59 (1). — English, 
Scottish & Australian Bank, Ltd. v. 
Inland Revenue Comrs., [1932] A. O. 238 ; 
101 L. J. K. B. 193 ; 140 L. T. 330 ; 48 
T. L. R. 170, H. L. 

Annotations Refd. lie Russian Bank for Foreign Trade. 
[1933] Oh. 745 ; I. R. Oomrs. v. Broome’s Eteoutors 
(1035), 19 Tax Gas. 667. 

4898. Add. Annotation : — As to (1) Refd. Re City 
Equitable Fire Insoe. (1924), 40 T. L. R. 004. 
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B. (o). 

so. Alteration causing breach of lease.] 
Tho corpn. of G. possessed statutory 

I jowers to make Sc maintain tramways 
n the streets of G. Sect. 26 of their 
statute provided that animal power 
alone should be used on the tram- 
ways. The corpn. leased the tramways 
to a limited oo. whloh was promoted 
for the purpose of acquiring 1 the lease, 
Sc whose objects as specified in the 
memorandum of assocn., were to oarry 
on the working of the tramways & 
omnibus traffic in connection therewith 
under the lease Sc after the expiration 
of the lease to carry on the business of 
omnibus proprietors in the city Sc 
vicinity. The oo. acquired a large 
stock of horses Sc plant, the greater 
part of which would be rendered useless 
in the event of the lease not being 
renewed Sc accordingly, when about 
three years of the lease had still to run, 
the co. applied for an alteration of its 
memorandum to include {inter alia ) 
these objeote : “ (10) to exercise the 
powers Sc cany on the business of a 


tramway co.; (13) to work & move all 
or any of the vehioles by means of 
electrical power, steam power or any 
other mechanical power.*’ Applica- 
tion opposed by corpn. as being breach 
of contract to alter constitution & 
because object (13) was inconsistent 
with Parliamentary prohibition : — 
Held : promoting Sc disposing of 
tramways was an object foreign to the 
purposes of the memorandum Sc oouM 
not be sanctioned. Sc that quoad ultra 
the alterations fell to be confirmed. — 
Glasgow Tramway Sc Omnibus Co., 
Ltd. v. Glasgow Magistrates (1891), 
18 Kettle, 675. — SOOT. 

PART III. SECT. 82. SUB-SECT. l.-C. 

q I. .] — Deft. oo. bought 

land from pltfs.. Sc in payment therefor 
transferred to pltfs. a block of shares 
In another oo.. agreeing to re -purchase 
from pltfs. at a fixed pxloe, on or before 
a fixed day, the shares, or as many of 
them as should not have been pre- 
viously sold or transferred by pltfs. : — 
Held t the agreement to re-purchase 
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was ultra vires deft. oo. as Cos. Act, 
s. 44, expressly prohibits a purchase 
of shares in another oo. — Grant v. 
Dominion Loose Leaf Co. (1924), 
56 O. L. R. 43.— CAN. 

PART III. SECT. 82, SUB-SECT. 2.— A. 

a I. To directors.] — A sale by 

directors of the co.'s property to them- 
selves Sc a third party as trustee for 
them is valid If such a transaction is 
intra vires the oo. & if, as in this ease, 
the purchasing directors constitute a 
majority of the shareholders. — Fer- 
guson V. W ALLBRIDGE, [1934] 2 

D. L. R. 270.— CAN. 

a ii. Omission to transfer land — 

Vesting order.] — Where a co. trans- 
ferring its assets is found through 
inadvertence to have omitted to 
transfer its land, the ct. may make a 
vesting order. — Re Canadian Ferti- 
lizer Co. Sc Canadian Industries, 
Ltd., [1938] 3 D. L. R. 765. — CAN. 

•m. Whether power implied from 
power to purchase land.}— Where a joint 
stook oo. is given by its memorandum 
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4428. Add. Annotations : — Retd. Keren Kayemetb 
Le Kisroel, Ltd. v. I. R. Oomrs., [1931] 2 
K. B. 405 ; Re Oceanic Steam Navigation 
Co., [1938] 3 All B. R. 740. 

4427. Add. Annotations : — Consd. Agricultural 

Wholesale Soc. v. Biddulph & District Agri- 
cultural Soc., [1925] Ch. 769. Retd. Beattie 
v.^Beattie, Ltd., [1938] 3 All E. R. 214. 

4428. Add. Annotation : — Retd. Re Lee, Behrens 
& Co. (1932), 48 T. L. R. 248. 

4486. Add. Annotation : — Reid. Cotter v. National 
Union of Seamen, [1929] 2 Ch. 58. 

4456. Add. Annotation : — Reid. Shaw & Sons (Sal- 
ford), Ltd. v. Shaw, [1935] 2 K. B. 113. 

4458. Add. Annotations : — Consd. Shaw & Sons 
(Salford), Ltd. v. Shaw, [1935] 2 K. B. 113. 
Reid. Russian Commercial & Industrial Bank 
v. Comptoir d’Escompte de Mulhouse, Banque 
Internationale De Commerce De Petrograd v. 


Goukassow (1924), 40 T. L. R. 837 ; Swedish 
Central Ry. v. Thompson, [1924] 2 K. B. 255 ; 
Todd v . Egyptian Delta Land & Investment 
Co., [1928] 1 K. B. 152 ; Lazard Bros. & 
Co. v. Midland Bank, Ltd. (1932), 49 T. L. R. 
94. 

4488. Add. Annotation: — As to (1) Reid. Cotter 
v. National Union of Seamen, [1929] 2 Ch. 68. 


4501a. Dissenting — Joinder as defendant.]-— 

In a representative action by a pltf . on behalf 
of h ims elf & all other bondholders : — Held : 
a dissentient bondholder, it not appearing 
that there were any others who dissented, 
should be added as a deft., but not in a 
representative character. — Wilson v. Churoh 
(1878), 9 Ch. D. 552 ; 39 L. T. 413; 26 
W. R. 735. 


Annotations : — Consd. MoCbeane v. Gyles (No. 2), [1902] 1 
Ch. 1911. Refd. Cimnach v. Edwards (1894), 64 L. J. 
Oh. 344. 


4503. Add. citation : — 6 Dow. & L. 006. 


express power to purchase land. It is 
implied os port of Its constitution that 
it has power to let the land. 6c if 
necessary to sell it. — Gujerat Ginning 
6c Manufacturing Co. v. Motilal 
Hirabhai Spinning Co. (1928), I. L. R. 
53 Bom. 792. — 1ND. 


PART III. SECT. 32, SUB-SECT. 2.— 
B. (a). 

4401 i. Under power in memo- 

randum — For shares in another com- 
pany.] — Such sale does not necessarily 
involve winding up, 6c. where the 
directors* authority is derived from a 
vote of the shareholders, a majority 
vote Is sufficient. — Hemstreet v. 
North West Biscuit Co., [1926] 2 
D. L. R. 829 ; [1926J 2 W. W. R. 150 ; 
22 Alta. L. R. 233.— CAN. 

g i. Land acquired for carrying 

on company’s undertaking — Companies 
Act, R. S. O., 1014 (c. 178), s. 24.]— 
Re Allan Brown’s, Ltd. & Dryall, 
[1927] 2 D. L. R. 991 ; 60 O. L. R. 
267.— CAN. 


PART III. SECT. 32, SUB-SECT. 2.— 
B. (o). 

of. .] — Dadson v. Great (Sask.), 

[1927] 3 D. L. R. 530.— CAN. 

•g. On sale of undertaking — Vendor 
owning all shares except one — Duty not 
to make secret profit.] — A person owning 
all shares except one in a co. cannot 
deny his identity as vendor & make a 
secret profit on sale of the co. to 
another. — Patton v. Yukon Con- 
solid ated Gold Corpn., Ltd., [1934] 
3 D. L. R. 400.— CAN. 


PART III. SECT. 33, SUB-SECT. 1. 

sn. Institution of proceedings — 
Necessity to employ solicitor.] — A co. 
cannot Issue a writ of summons by any 
o ne bu t a solr. — Western Producers 
Mutual Hail Insurance Co. v. 
Stewart (Sask.), [1928] 1 W. W. R. 
320.— CAN. 


PART III. SECT. 33, SUB-SECT. 3.— A. 


• i. .]— Deft, “as the 

largest shareholder ” of a co. claimed 
damages for false representations made 
as to the business of the oo., which had 
the effect of depriving the co. of its 
clients : — Held : the cause of action 
alleged was not defamation but an 
injuria done merely to the co. for 
which the co., 6c not an individual 
shareholder, was entitled to sue. — 
Good all v. Hoogendoorn, Ltd., 
[1926] App. D. 11.— 8. AF. 


k i. Refusal 

unnecessary where no one to authorise 
use of name.]— Mason r. Livingstone 
(Alta,), [1928 ;2 D. L. R. 799.— CAN. 


f > i. .] — A shareholder 

ng on behalf of himself & all other 
shareholders can maintain an action 
alleging illegal use of the co.’s money, 
when it clearly appears that an applica- 
tion to the co. to authorise such an 
action would bo futile. — Houston v. 
Victoria Machinery Depot, Ltd., 
[1924] 2 D. L. R. 657 ; 33 B. C. R. 
425.— CAN. 

q 1. .] — Farrell v. Maoio 

Silver-Black Fox Co., [1924] 3 

D. L. R. 132.— CAN. 

q II. .] — Shaw v. Wain- 

well Oils, Ltd. (Alta.), [1929] 3 
D. L. R. 621.— CAN. 

1 1. Using company’s name as plaintiff 
— No authority to use name — Doubt os 
to wishes of shareholders.] — If on an 
application to strike out tho name of a 
co. which has boon used as pltf. with- 
out authority, there is any reasonable 
doubt as to the wishes of tho share- 
holders, the name will bo allowed to 
remain until their wishes are ascer- 
tained. — Leavens v. Great West 
Permanent Loan Co., [1927] 2 

W. W. R. 606 ; 36 Man. L. R. 606.— 
CAN. 

4446 i. Internal management — Con- 
duct of majority ultra vires — Or fraudu- 
lent.}-- Although the rule that in order 
to redress a wrong done to a oo. or to 
recover money or damagos due to the 
co. the action should be brought by 
the co. itself is subject to tho exception 
that the complaining shareholders may 
sue in their own names where the 
persons against whom the relief Is 
sought themselves hold & control the 
majority of tho shares in tho co., & will 
not permit an action to be brought In 
its name, yet in such an action pltfs. 
cannot have a larger right to relief 
than the co. itself would have if it were 
pltf., & cannot complain of acts which 
are valid if done with the approval of 
the majority of tha shareholders, or 
are capable of being confirmed by the 
majority ; therefore, the cases in which 
the minority can maintain such an 
action are oonflned to those in which 
the acts complained of are of a fraudu- 
lent character or beyond the powers of 
the co. — Mason v. Livingston, [1929] 
1 D. L. R. 608 ; 1 W. W. R. 295 : 24 
Alta. L. R. 69 ; varg., [1928] 3 D. L. R. 
468.— CAN. 

so. Several groups of shareholders 
claiming to represent company — Stay 
of proceedings.] — In company cases 
where there is an internecine warfare 
between factions, each claiming to be 
entitled to represent the oo., the 
practice is to direct the proceedings 
be stayed until after a meeting of 
shareholders has been held, 6c the will 
of the majority ascertained. — D umabt 
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Packing Go., Ltd. v. Dumart, [1928] 
1 D. L. R. 640 ; 61 O. L. R. 478.— 

CAN. 

PART III. SECT. 33, SUB-SECT. 3.— 
D. (a). 

k i. Action by beneficial owner on 

behalf of himself dfr all other shareholders. ] 
— Held : it was not open to pltfs. in 
a Buit framed on behalf of themselves 
& all other shareholders of tho co. to 
bring a suit as beneficial owners of 
shares, against tho co. for enforcement 
of their beneficial rights & that the 
whole of the allegations 8c relief asked 
with respect to such suit must bo 
struck out.— M aas v. McIntosh (1928), 
28 S. R. N. S. W. 441 ; 45 N. 8. W. 
W. N. 107.— AUS. 

up.] — The right of a minority share- 
holder to maintain a representative 
action against the co. & the majority 
shareholders to compel an accounting 
by the latter for property of the co. 
unlawfully appropriated by them 
ceases as soon as the co. goes Into 
liquidation.— Ferguson v. Wall- 
bridge, [19351 1 W. W. R. 673 ; 3 
D. L. R. 66.- -CAN. 

o If. Effect of lapse of tjme.]-~- 

Mlnority shareholders cannot attack, 
after the lapse of years, the legality 
of salaries paid to officers of tho co., 6c 
approved by resolutions of a majority 
of the shareholders.— F isher v. St. 
.Iohn Opera House Co., [19371 4 
D. L. R. 337 ; 12 M. P. R. 7.— CAN. 

ART III. SECT. 38, SUB-SECT. 3.— 
D. (b). 

■q. Unregistered shareholder.]— ~ 

n an action wherein pltf. alleged that 
e was a shareholder in deft. co. & 
lied on behalf of himself & all the 
tber shareholders to compel the 
^dividual defts. to account to the co. 
or shares alleged to have been illegally 
btained by them, it was hold that, 
lthough pltf. was not a registered 
hareholder, he had a status to bring 
he action whether he was the beneficial 
iwner outright of the shares alleged 
o be his or owned them subject to a 
barge in favour of tho registered 
lolder— Goodbun v. Mitchell (Man.), 
1928] 1 W. W. It. 495.— CAN. 

PART III. SECT. 33, SUB-SECT. 4. 

t | ,] — HlNI V. ANDERSON, 

1933) 2 W. W. R. 176.— CAN. 

PART III. SECT. 38, SUB-SECT. 6. 

111 . Essential condition .] — Ser- 

rice of a statement of claim on a oo. 
s not good unless the officer or agent 
erved Is a person who is likely to bring 
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4612a. .] — A limited co. cannot be represented 

in ct. by its managing director. — Fbinton & 
Walton Urban District Council v. 
Walton & District Sand & Mineral Co., 
Ltd., [1988] 1 All K. R. 049 ; 64 T. L. R. 
309 ; 82 Sol. Jo. 130. 

4618a. General rule — Necessity ior solicitor.] — A 
co. can only appear by attorney ( per Our.). 
— Scrivhn v . Jescott (Leeds), Ltd. (1908), 
63 Sol. Jo. 101. 

4624. For this number read “ 4525. 99 

4626. For this number read “ 4624.” 

4626. Add. Annotation : — Refd. Reckitt v. Barnett, 
Pembroke & Slater, [1928] 2 K. B. 244. 

4568. Add. Annotations : — Refd. A.-G. v. Smeth- 
wick Oorpn. (1932), 90 J. P. 106 ; British 
Trawlers* Federation, Ltd. v. London & 
North Eastern Ry, Co., [1933] 2 K. B. 14. 

4570a. Assignment to secure personal debt of 
directors — Directors sole shareholders.] — -As 

additional security for an advance to three 
partners, who, in addition to & apart from the. 
partnership, were directors of a limited co.,, 
a bank accepted a document charging the 
‘ co/s interest in certain bonds which had been 
deposited with the bank to meet any judg- 


ment which might be obtained a gains t the 
co. in then impending litigation. The docu- 
ment was signed by the three partners & the 
co/s seal was affixed thereto, accompanied 
by the signature of one of the partners as 
president & of another as secretary of the 
co. No resolution was ever passed, either 
by the co. or by the directors, authorising 
the creation of the charge. The .partners 
held all the shares in the co. except two which 
were held by two other directors of the co. 
There were also persons equitably interested 
in the shares. The litigation against the co. 
was concluded substantially in the co.*s 
favour, Sc the bank claimed the balance of 
the proceeds of sale of the bonds in reduction 
of the partners* indebtedness : — Held : as 
the co., acting through its directors, Sc not by 
its shareholders in general meeting, had pur- 
ported to apply its property for the benefit 
of those directors, tne transaction was 
unenforceable, Sc the ct. would not inquire 
whether the co. had derived any benefit from 
it. The bank was, therefore, bound to 
account to the co. for the balance of the 
proceeds of sale of the bonds. — E. B. M. Co., 
Ltd. v. Dominion Bank, [1937] 3 All E. R. 
665 ; 81 Sol. Jo. 814, P. C. 


it to the co. *s notice, even though he ! s 
one who under the rule* may be serve i 
as representing the oo. — Royal Trust 
Oo. v. Spillbrs Canadian Milling 
Oo., [19311 2 W. W. R. 841 ; 4 D. L. R. 
430; 25 Alta. L. R. 342.— CAN. 

PART IIL SECT. 88, SUB-SECT. 12. 

4635 1. Out of what fund— Action by 
company for benefit of directors .] — 
While it is a well established rule that 
directors may not use the co.*s funds 
in payment of their own costs, although 
such costs would not have been 
incurred If they had not been directors, 
yet it is equally well established that 
directors acting as such within such of 
the oo/s powers as are confided to 
them Sc without gross negligence, 
oannot be called upon to pay out or 
their own funds the oosts of defending 
resolutions passed by them in the 
interests of the oo., simply because a 
pltf. has chosen to make them 
individually oo-defts.— Northern Life 
Assurance Oo. of Canada v. 
MoMastbr, (19281 3 D. L. R. 497; 
[1928] 8. O. R. 512.— CAN. 

PART HI. 8E0T. 33, SUB-SECT. 13. 

—A. (a). 

•k. Return of nulla bona not neces- 
sary.] — On an application under sect. 
223 of Oos. Act, 1933. for an order that 
pltf. give security for oosts : — Held : 
a return of nulla bona was not necessary 
Sc deft, had on the material filed 
satisfied the onus on it. — R. M. 
Buchanan -Sumner Oo., Ltd, v . Scot- 
tish Co-operative Wholesale 
Society, Ltd., [19361 1W.W.R, 491. 
—CAN. 

PART IIL SECT. 83. SUB-SECT. 18.— 
A. <b5 II. 

p |. — — « .] — On appeal from the 

dismissal of an application by defts. 
for security for coete under sect. 223 
of Oos. Act, 1938, held they were 
entitled to security. — Christian Com- 
munity of Universal Brotherhood, 
Ltd. v. Trafimbnkoff, [1937] 2 
W. W. R. 340, O. A.— GAN. 

•v. “ Credible testimony ” of in- 
ability to pay — What ia.l — In an action 
for reduction of a lease, brought by 
a oo.. defender was assoilzied St ob- 


upon an unfavourable batanoe-aheet 
of pursuers which was about a year 


old, moved that pursuers should be 
required to find caution for expenses 
under 1908 Act, s. 278. The ct. refused 
the motion, as it did not appear by 
•• credible testimony ” that pursuers 
would be unable to pay defender's 
expenses If he were successful, In respect 
that a later balance-sheet showed that 
the financial depression from which 
pursuers had been Buffering was 
passing off, Sc. further, in respect that 

K ursuers had a responsible directorate 
; a profitable record in the past, St 
that there was no suggestion that any 
creditor was pressing them for pay- 
ment which he was unable to get. — 
Edinburgh Entertainments, Ltd. v . 
Stevenson, [1925] S. 0. 848.— SCOT. 


PART III. SECT. 84, SUB-8ECT. 1.- 
A. (a). 

4589 II. .1 — Zimmerman i. 

Andrew Motherwell of Can.. Ltd. 
(Trustee) U9251, 3 D. L. R. 953; 3 
W. W. R. 42.— CAN. 

PART III. SECT. 84, SUB-SECT. 1.— 
A. (b). 

sw. Elevator company — Bond for 
price of elevator .] — A oo. whose charter 

K rovides that it " may acquire, own, 
*ase Sc sell real estate/' Sc " build, 
sell, lease Sc otherwise deal with 
elevators, etc./’ Sc further " may issue 
bonds bearing interest to an amount 
not exceeding the coat of any elevator 
built by it/' has the power to issue 
such bonds for the prloe of an elevator 
bought by it. — Royal Trust Oo. v. 
Great Northern Elevator Oo. 
(1906), Q. R. 80. S. C. 499.— CAN. 

s i. .] — Although under 

Rural Telephone Act. 1920 (o. 96), 
a. 81, deft. oo. is impliedly prohibited 
from borrowing money otherwise than 
by the issue & sale of debentures. Sc 
has no power to make or give a pro- 
missory note, yet, held in an action on 
a promissory note. Sc. in the alternative 
tor money borrowed, that, since the 
money was used by deft, in paying its 
legitimate debts incurred in carrying 
out the purposes of the oo. pltf. was 
entitled to recover on the alternative 
claim with interest at the legal rate. — 


414.— CA N. ^ ^ 

sd. Co-operdtine livestock company 
in co rp or a ted under Companies Act.} 


Held : to have power to borrow. — 
Canadian Bank of Commerce e. 
Johnson (AltaX [1920] 4 D. L. R. 
1179 ; [1926] 3 W. W. R. 613.— CAN. 

PART ML SECT. 84, SUB-SECT. 1.— B. 

ik. Power to borrow db raise money — 
Mortgage.} — Held : a mtge. over part 
of a co/b real estate as securityfor 
loan was Justified.— Unique Pro- 
perties, Ltd. v. Endean, [1927] 
N. Z. L. R. 244.— N.Z. 

PART IIL SECT. 84, SUB-SECT. 1 — 
D. <b). 

4594 I. Capital only capable of being 
called up in winding up—Comjmny 
limited by guarantee.}— A co. limited by 
guarantee was formed for the purpose 
of promoting an exhibition. Among its 
objects were the formation of a 
guarantee fund ; the receipt of sub- 
scriptions thereto from persona, whether 
members of the oo. or not, for the 
purpose of carrying out Its objects & 
defraying its expenses ; Sc the assigna- 
tion of the letters of guarantee to way 
corporation which might giVb it credit. 
The oo. obtained an undertaking Crop 
a firm, which was not one of its 
members, to pay a proportion of any 
loss arising w connection with the 
holding of the exhibition. It sub- 
sequently assigned the undertaking 
to a bank which had given it credit. 
A loss having occurred, the bank sued 
the firm upon the guarantee. The 
defenders oontended that the assigna- 
tion was ultra vires . having been made 
at a time when tne oo. was not In 
liquidation Held : the assignation 
was valid, in respect that the guarantee 
fund was not capital ofthd oo. within 
the meaning of sects. 2 & 4 (1) (e) of 
1908 Act, which could only come under 
the control of the oo. or its directors in 
the event of liquidation, but formed an 
independent fund of credit to which an 
assignee oould make good his right on 
the happening of the event on which 
the guarantee was contingent.— 
Lloyds Bank, Ltd. v. Morrison k 
Son, [19271 S. O. 671. — SCOT, 

PART ML SECT. 84, SUB-SECT, JL— A. 

am. A gr eem ent postponing Hen of 
bondholders to Hen of tender-; Agree- 
ment not signed by aU bondholders.]— 
Held: binding on the bon dhotdse w— 
Greene v. Buoolmb (1891k 31 N. B* R. 
679.— GAM. 
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4607. Add. Annotations * — Consd. Garrard v. James, 
[1925] Oh. 616 ; Be George Inglefield, Ltd. 
(1032), 48 T. L. R. 686. 

4628. Add. Annotations : — As to (2) Coned. Kredit- 
bank Oaseel G. m. b. H. v. Schenkers, [1927] 

1 K. B. 826 ; British Thomaon-Houston Oo. 
v. Federated European Bank, Ltd., [1932] 

2 K. B. 176. Retd* Underwood v . Bank of 
Liverpool, Underwood v. Barclays Bank, 
[1024] 1 K. B. 775; Houghton v. Nothard, 
Lowe & Wills, [1927] ll B. 246; Liggett 
(Liverpool) v . Barclays Bank, [1928] 1 K. B. 
48. 

4625. Add. Annotations: — As to (1) Consd. Under- 
wood v. Bank of Liverpool, Underwood v. 
Barclays Bank, [1924] 1 K. B. 775. Refd. 
Houghton v. Nothard, Lowe & Wills, [1927]* 
1 K B. 246 ; Liggett (Liverpool) v. Barclays 
Bank, [1028] 1 K. B. 48. 

4680. Add. Annotation : — As to (2) Refd. Houghton 
v. Nothard, Lowe & Wills, [1927] 1 K. B. 240. 

4687. Add. Annotations : — Refd. Lemon v. Austin 
Frairs Investment Trust, [1926] Ch. 1 ; 
Knightsbridge Estates Trust, Ltd. v. Byrne, 
[1938] 2 All E. R. 444. 

4687a. What amounts to.] — Defts., a limited co., 
Issued certificates for securing income stock, 
& a certificate was issued to pltfs. whereby the 
co. certified that it was indebted to them in 
a certain amount. The certificate stated 
that three-fourths of the net profits of the co. 
in each year or a sum equal thereto were to 
be applied in paying off the income stock pari 
passu . Under conditions indorsed on each 
certificate a register of the certificates was 
to be kept at the co.'s registered office, 
wherein would be entered the names A 
addresses of the registered holders & par- 
ticulars of the certificates held by them & by 
clause 9 of the conditions the rights of the 
holders might be modified with the consent 
of the holders of three-fourths in value of the 


certificates. Pltfs. were refused inspection 
of the register, & brought an action for an 
injunction to restrain defts. from interfering 
with their right, under 1908 Act, s* 102, to 
inspect the register : — Held : (1) the certifi- 
cates were debentures within the sect., & 
pltfs. were entitled to the injunction ; (2) all 
the holders of income stock certificates were 
entitled to inspection of the register thereof 
kept by the co. in accordance with the con- 
ditions. — Lemon v. Austin Friars Invest- 
ment Trust, Ltd., [1926] Oh. 1 , 95 L. J. Ch. 
97 ; 183 L. T. 790 5 41 T. L. R. 029 ; 09 
Sol. Jo. 702, 0. A. 

Annotation : — Consd. R. v. Findlater, [1930] IK. B. 504. 

4637b. — — .} —A co. raised its capital by selling 
“ units ” from house to house, certificates 
being issued to subscribers. By these certi- 
ficates the co. undertook to pay a certain 
proportion of the profits to subscribers, & 
that to each subscriber a bond issued by an 
insurance co. would be given guaranteeing 
the return to him of his capital after twenty- 
one years. The premiums were to be pay- 
able by the co. : — Held : the undertaking by 
the co. to pay the insurance premiums con- 
stituted an acknowledgment of an existing 
debt, &, consequently, the certificates were 
debentures & therefore shares within sect. 
350 (1) of the Act. — R. v. Findlater, [1939] 
1 K. B. 594 ; [1930] 1 All E. R. 82 ; 108 
L. J. K. B. 289 ; 100 L. T. 182 ; 55 T. L. R. 

‘ 330 ; 83 Sol. Jo. 240 ; 27 Cr. App. Rep. 24, 
0. C. A. 

4689. Add. Annotation : — Refd. Fenton Textile 
. Assocn. v . Lodge, [1928] 1 K. B. 1. 

4651a. .] — Re Prikstman (Alfred) & Co. 

(1929), Ltd., No. 7007a, post. 

4652a. Whether prospectus may be considered.] — 
Re Chicago & North West Granaries Oo., 
Ltd., No. 814, ante. 


PART in. SECT. 34. SUB-SECT. 2.— B. 

•p. Form of bonds — Whether ap- 
proval of directors necessary .] — Where 
the directors of a limited co. at a 
proper meeting authorise the issue of 
bonds on the security of the assets of 
the co. & the shareholders confirm the 
decision of the directors, it is proper 
to leave the form of the bonds to the 
duly appointed or elected officers of 
the co. In suoh a situation no ap- 
proval of the form of the bonds at a 
formal meeting of the directors is 
necessary* Sc the absence of such a 
meeting is not an irregularity affecting 
the validity of the bonds. — R eid v. 
Purity Farms, Ltd.. [1937] 1 D. L. R. 
725 ; O. R. 248.— cAn. 


PART in. SECT. 34. SUB-SECT. 2.— 
0. (a) IL 

ml. -j — M erchants Bank or 

Canada t>. Hancock (1884), 8 O. R. 
285. — CAN. 


PART IIL SECT. 34, SUB-SECT. 

0. (b) i. 

fj. Issue before prospectus filed.) 

’"“Martin v. Clarkson, [1926] 8 

D.L.R.29; 68O.L.R.018; 7 0.B.R. 
619.— CAN. 

b L — For price of Shares sold by 
member to another.}— The mtge. in 
question herein made by daft. oo. held 
to be ultra vires, since it was made for 
the purpose of enabling one of the 
"huotoideni to purchase for his own 
benefit the shares of another Sc no oaee 


of necessity for the transaction had 
been established, there being no 
evidence of any disagreement among 
the share holder s or that the co. was 
in jeopardy or that it needed funds to 
carry on its operations. The mtgee. 
was held entitled, however, to recover 
the amount actually advance d w ith 
Interest thereon. — Martin v. Northern 
Hotel Oo., Ltd., [1932] 1 W. W. R. 
242. — GAN. 


•n. Unauthorised loan — Recove rable .] 
— Douglas v. Maritime United 
Farmers Co-op., Ltd., Wilson v. 
Maritime United Farmers Co-op., 
Ltd. (N. B.), [1828] 3 D. L. R. 166.- 
CAN. 


PART III. SECT. 34,-SUB-SEOT. 2.— 
C. (b) ii. 

k i. .1— Persons lend 

ing money to a 00 . have a right to 
assume that the essentials of internal 
management have been carried out by 
the co. — M artin v. Clarkson, [19251 
4D.hR. 232 : 57 O. L. R. 499 ; 6 
C. B. R. 886.-- CAN. 

PART III. SECT. 84, SUB-SECT. 

0. (e). 

m I. .1— Where debentures were 

lesned before the 00 . had filed a 
prospectus : — Held t even if the de- 
bentures were not valid in the hands of 
the debenture-holder, they were valid 
In the hands of the pledgee to whom 
they had been assigned. — Martin v. 
OLUttSON, [19961 I P.L.R. 29 : 68 
O. L. R. 616 ; 7 O. B. R. 019.—OAN* 

09 


PART III. SECT. 84, SUB-SECT. 3.— 
A. (b) i. 

p I. Whether misfeasance 

claims included .] — Where a debenture 
purports to create a charge on *' the 
undertaking of the co. Sc all its pro- 
perty present Sc future including un- 
called capital,** misfeasance claims are 
included in such charge. — Re Buick 
Sales, Ltd., [1026] N. Z. L. R. 24.— 
N.Z. 

eg. " Powers , rights, revenues, privi- 
leges . exemptions A franchises.**] — In a 
bond mtge. the words ** powers, rights, 
revenues, privileges, exemptions « 
franchises * r cannot be extended beyond 
their ordinary Sc natural meaning in the 
absence of suitable words to convey the 
whole property of the co. — M cDougall 
v. Soott Sc Eastern Trust Co., 
[1984] 4 D. L. R. 607.— -CAN. 


»1. Charge on standing timber .] — 
Sphere a co. owning standing timber ban 
reated a fixed & specific charge thereon 
jr the benefit of its bondholders the 
ict that it is engaged in the timber 
uslness Sc the re-demise clause in 
be trust deed creating the charge 
uthorised it to carry on said business 
rith “ all the mortgaged premises 
oes not entitle it, or the trustee, as 
gainst the bondholders, to the pro- 
Seds of the cutting & sale of said 
ixnbcr. — Stave Falls Lumber Co.. 
rrrt 8c AlTKEN V. WESTMINSTER 

5«r *o., [198*] 8 \V. W. R, , 410 ; 

D, L. R. 797 ; 68 B. C. R. 350. — 
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4652b. .] — In determining a question as to 

the construction of a debenture the ct. can- 
not refer to the prospectus pursuant to which 
the debenture was issued. — Be Tewkesbury 
Gas Co., Tysol v. Tewkesbury Gas Oo., 
[1911] 2 Oh. 279 ; 80 L. J. Oh. 590 ; 105 
L. T. 300 ; 27 T. L. R. 511 ; 55 Sol. Jo. 610 ; 
18 Mans. 301 ; affd. t [1912] 1 Oh. 1, 0. A. 


Annotations : — Difltd. Jacobs v. Batavia. & General Planta- 
tions Trusts, Ltd., [19241 1 Cb. 287 ; 93 L. J. Oh. 520. 
Refd. Eyre v. Milton Proprietary. Ltd., [1936] Oh. 244. 


4652c. .] — Jacobs v. Batavia & General 

Plantations Trust, No. 814a, ante . 

.] — Compare Deeds, Vol. XVII., p. 342, 

No. 1537. 

4676. Add. Annotation: — Refd. Fenton Textile 
Assocn. v . Lodge, [1928] 1 K. B. 1. 

4677a. Right to issue originating summons 

under R. S. C., Ord. 55, r. 8 — To ascertain 
persons entitled.] — Be Chillagoe Ry. & 
Mines, Ltd., Trust Deed (1930), 46 T. L. R. 
242. 


4678a. — — General rule.] — Be Magadi Soda Oo., 
Ltd., No. 7409a, post . 

4678b. Wilful neglect or default — What 

amounts to.] — Be Leeds City Brewery, 
, Ltd.’s Trusts, Leeds City Brewery, Ltd. 
v. Platts, [1925] 1 Oh. 532, n., C. A. 
Annotations : — Apld. Re City Equitabk Fire Insoe. Co., [19251 
1 Oh. 407. Refd. Re Vickery, Viokery v. Stephens, [1931] 
1 Oh. 672. 


4688a. Refusal to give information to 

debenture-holders — Acquisition of debentures 
from oestuis que trust at inadequate prices.] — 
Be Magadi Soda Co., Ltd., No. 7409a, post. 

4690. Add. Annotations: — Refd. Be Automatic 
Bottle Makers, Osborne v. Automatic Bottle 
Makers, [1920] Ch. 412 ; Be Priestman 
(Alfred) & Oo. (1929), Ltd., [1930] 2 All E. R. 
1340. 


4697. Add. Annotation : — As to (2) Refd. National 
Provinciad Bank of England v. Charnley 
(1923), 93 L. J. K. B. 241. 


4698. Add. Annotations: — Refd. Earle v. Hems- 
worth R. D. 0. (1928), 44 T. L. R. 605; 
Mercantile Bank of India, Ltd. v. Chartered 
Bank of India, Australia & China & Strauss 
& Oo., [1937] 1 All E. R. 231. 

4699. Add. Annotation : — As to (1) Expld. & Dlstd. 
Be Matthew Ellis, Ltd. (1933), 102 L. J. Oh. 
05. 

4699a. Effect of section — Redemption of debenture 
— Remedies of liquidator.] — A co., which 
had become insolvent, issued to a trustee, 
as security for some of their debts, a debenture 
which was to rank as a first charge on the 
co.’s assets & as a floating security only. 
Subsequently the co. sold the goodwill of its 
business, & out of the proceeds paid to the 
trustee the amount required to discharge 
the debenture. Within three months from 
the issue of the debenture a different creditor 
of the co. obtained a winding-up order. The 
liquidator took out a summons to set aside 
the charge created by the debenture & to 
recover the money paid under it : — Held : 
though under 1908 Act, s. 212, the charge 
was invalid, the amount paid could not be 
recovered on the summons, but it would be 
open to the liquidator either to apply to set 
aside the payment as a fraudulent preference 
within sect. 210, or to question the validity 
of the debenture on “any other ground. — Be 
Parkbs Garage (Swadlincote), Ltd., [1929] 
1 Oh. 139 ; 98 L. J. Oh. 9 ; 140 L. T. 174; 
45 T. L. R. 11 ; [1928] B. & C. R. 144, D. C. 

4700. Add. Annotation : — Consd. Re Lloyd’s Fur- 
niture Palace, Evans v. Lloyd’s Furniture 
Palace, [1925] Ch. 853. 

4705a. .] — Re Patrick & Lyon, Ltd., No. 

3353b, ante . 

4707a. “ Cash paid ” — Need not be unconditional 
payment.] — Early in 1932 a co. which was 
in financial difficulty & insolvent obtained a 
loan from its chairman, who was also a 
partner in a firm which supplied the bulk of 


PART III. SECT. 34. SUB-SECT. 8.— 
B. <bj. 

r I. .] — A trustee for bondholders 

Is responsible for the oondnot of the 
trust Sc Is accountable therefor to each 
individual bondholder & he cannot 
divest himself entirely of such responsi- 
bility by calling: bondholders' meetings. 
The position of suoh a trustee under the 
law in the United States is different 
from his position under our law. — 
National Trust Co., Ltd. v. Van- 
couver Kraft Oo„ Ltd., [1938] 2 
W. W. R. 32.— CAN. 

in. Reimbursement of trustee — 
Grounds for refusing .1 — The trustee 
under a trust deed, under which cer- 
tain bondholders were the cestuis que 
trust Sc by which certain land was 
mortgaged to the trustee as security 
tor the payment of the bonds, sued 
for the determination of the trust deed 
& for reimbursement by the bond- 
holders or from the property itself for 
moneys disbursed by the trustee for 
taxes, losses sustained in oonduoting 
farming operations on the land 6c for 
interest paid the bondholders but not 
collected from the mtgors. or realised 
out of the land : — Held : since, after 
the creation of the trust, the trustees 
had acquired a beneficial interest in 
the land for themselves Sc the moneys 
sued for had been expended after the 
acquirement of that interest, it oould 
not be said that the expenditures had 
been made wholly in the interest of 


the bondholders & not In the trustee's 
Interest as well, &, therefore, the action 
could not suooeed. — Vermont Loan 
& Trust Co. r. Ennis, [19331 2 
W. W. R. 397.— CAN. 


PART III. SECT. 34, SUB-SECT. 8 — 
0. (a). 

•q. Mortoaoe of specific assets 
A co. deposited & pledged with « 
to a hank as security for repayment of 
a loan all the liquid assets, including 
stock -In -process now or at any time 
hereafter to he stored by the co. 
in its godowns, the keys of which had 
been delivered to the bank : — Held : 
the charge was not a floating charge, 
but a mtge. of speclflo assets, with a 
licence to the mtgor. to dispose of 
them in the course of the business 
subject to prescribed conditions. — 
Bank or Baroda, Ltd. *. H. B. 
SniVDAflANl (1926), I. L. R. 60 Bom. 
647.— IND. 

PART III. SECT. 34, SUB-SECT. 3.— 

C. (o). 

sr. " Cash paid.**] — Deft. oo. was 
owned by 8., who was its managing 
director. In Feb. 1930, he obtained a 
loan of 8300 from pltfs. for his oo. on 
the security of his own promissory 
note Sc also of deft, co.'s debenture for 
8300, which should have been regis- 
tered within 31 days, vis., on or before 
Mar. 13, 1930. As 8. was endeavouring 
to effect a flotation of his oo. as a 
public co., he requested pltfs. not to 

60 


register the debenture until the last 
moment, which they agreed to do. 
On Mar. 13, 9. asked for further time, 
& it was ultimately agreed that in lieu 
of suoh registration pltfs. should 
advance S. £400 on the security of a 
new promissory note Sc a debenture for 
that amount, out of which sum he 
should forthwith repay the 8300 
previously borrowed with interest 
thereon. This was intended to give 
S. the additional time he required 
without prejudicing pltfs.* security. 
In pursuance of this arrangement pltfs. 
ga ve 8. their own cheque for 8400. 
w., who acted as solr. to both parties, 
attended with 8. at the bank on 
Mar. 16, when the cheque was pre- 
sented for payment. Sc vyien the latter 
reoeived the 8400 he immediately in 
pursuance of the agreement handed to 
W. the sum of £310 in payment of 
principal Sc interest on foot of the first 
loan, which sum the latter immediately 
lodged to the credit of pltf. oo. The 
debenture for 8400 was duly regis- 
tered. The contemplated flotation did 
not materialise Sc the deft. oo. went 
Into voluntary liquidation : — Held : 
under Cos. (Consolidation) Act, 1908, 
s. 313, the mtge. debenture tor 8400 
was invalid exoept to the extent of 
890. the nett amount reoeived by deft, 
oo. on foot of the promissory note 4c 
debenture for 8400, with Interest 
thereon at 6 per cent. — Rim Trust, 
Ltd. v . Wellington Handkerchief 
Works, Ltd.. [1931] N. I. 55.— IR. 
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its stock of goods to the co. He thought 
that an advance might save the co., but 
before making any advance ascertained from 
his partners that they would only consent 
to continue to supply the co. with goods on 
credit if the past debt to the firm of £1,054 
was paid. He therefore advanced to the 
co. £3,000 on the security of a third deben- 
ture, dated Mar. 24, 1932, after arranging 
with the co. that out of this sum £1,954 
should be applied in paying the past debt 
to the firm. In July, 1932, a compulsory 
order for the winding-up of the co. was 
made : — Held : the sum of £1,954 out of the 
total sum of £3,000 was “ cash paid to the 
co. at the time of . . . the creation of, & 
in consideration for, the charge ” within 
Cos. Act, 1929 (c. 23), s. 200, & there was, 
therefore, a valid floating charge in respect 
of the whole sum of £3,000. — Be Matthew 
Ellis, Ltd., [1933] Oh. 458 ; 102 L. J. Ch. 
65 ; 148 L. T. 434 ; 77 Sol. Jo. 82 ; [1933] 
B. & 0. R. 17, 0. A. 

4708. Add. Annotation: — As to (1) Apld. Be 
Stanton, [1929] 1 Ch. 180. 

4709a. .] — Moneys were advanced on 

the security of debentures creating a floating 
charge on the property & assets of the co. 
Fifty-four days elapsed after the first advance 
& five days after the last advance before the 
issue of the debentures on Jan. 20, 1920. 
The delay in the issue of the debentures was 
not acquiesced in by the lenders, who when 
they sent cheques for the advances wrote that 
the money was in further payment on account 
of debentures to be issued as arranged. The 
co. went into liquidation on Jan. 25, 1920. 
During the period in which the bulk of the 
advances were made the lenders were unaware 
that the co. was on the verge of liquidation. 
The debentures were issued when the co. 
was unable to pay its debts : — Held : the 
debentures were valid, the payments being 
made “ at the time of ” the creation of the 
charge & in consideration for the charge 
within 1908 Act, s. 212, & consequently the 
debentures were not a fraudulent preference 
within 1908 Act, s. 210. — Be Stanton 
(F. & E.), Ltd., [1929] 1 Ch. 180 ; 98 L. J. Oh. 
133 ; 140 L. T. 372 ; [1928] B. & C. R. 161. 

4710. Add. Annotaiion : — Distd. Be Matthew Ellis, 
Ltd. (1933), 102 L. J. Ch. 05. 

4716. Add. Annotation : — Folld. Heaton & Dugard 
v. Cutting, [1925] 1 K. B. 655. 

4716a. .] — Judgment having been 

recovered in an action against a limited co., 
which had issued debentures giving a floating 
charge over its property, execution was issued 
under a fi. fa ., & the sheriff went into posses- 
sion. In order to avoid a sale the co.’s 
managing director paid the judgment debt 
& costs, whereupon the sheriff withdrew. 
Thereafter, So before the sheriff paid the 
amount of the debt & costs to the execution 
creditors, the debenture-holders in deft. co. 
appointed a receiver, who claimed to be' 
entitled to the money in the hands of the 

' sheriff : — Held : the money was paid to the 
sheriff as a debt owing by derta. to the 
execution creditors, who were therefore 


entitled to retain it as against the receiver. — 
Heaton & Dugard, Ltd. v. Cutting 
Brothers, Ltd., [1925] 1 K. B. 055 ; 94 
L. J. K. B. 873 ; 133 L. T. 41 ; 41 T. L. R. 
280, D. 0. 

4720. Add. Annotation: — Aa to (l) Folld. West- 
minster Bank, Ltd. v. Residential Properties 
Improvement Co., [1938] Ch. 039. 

4730a. Floating o barge over part of assets 

already charged.] — Where a debenture trust 
deed, creating a general floating charge over 
all the undertaking & assets of the co. both 
present & future, reserves power to the co. 
in the ordinary course of its business to 
create specific charges over any of those 
assets, then although a second general floating 
charge over all the property comprised in the 
first charge but ranking pari passu with or 
in priority to that charge, is, under the general 
law, incompatible with the first charge & 
ranks subject to it, yet there is no principle 
of law which forbids the creation of a second 
floating charge over part only of those assets 
ranking pari passu with, or in priority to, the 
earlier floating charge, so long aa the later 
floating charge is within the limits of the 
power reserved. 

A debenture trust deed created a general 
floating charge over all its undertaking & 
assets both present & future, but reserved to 
the co. power to create in priority to that 
charge such mtges. or charges as the co. 
should think proper “ by the deposit of any 
dock warrants, bills of lading, or other 
similar commercial documents, or upon any 
raw materials, or finished or partly finished 
products & stock for the purpose of raising 
money in the ordinary course of the business 
of the co.” In pursuance of the power & in 
the course & for the purposes of its business, 
the co. raised £12,000 & secured payment 
thereof by charging all the before -mentioned 
documents, materials & stock, both present 
& future, by way of a floating security to 
rank in priority to the floating charge created 
by the trust deed : — Held : the power re- 
served to the co., except as to subject-matter 
& purpose, was unlimited ; it enabled the 
co. to choose the form of a floating charge, if 
required, & the second charge was valid & 
entitled to priority over the first charge. — 
Be Automatic Bottle Makers, Osborne v . 
Automatic Bottle Makers, [1920] Oh. 412 ; 
95 L. J. Oh. 185 ; 134 L. T. 517 ; 70 Sol. Jo. 
402, 0. A. 

4789a. .] — By a lump sum building 

contract entered into in 1922 between S. & 
Oo., the contractors, & defts., provision was 
made for interim payments on the architect's 
certificates, to be given monthly at the rate 
of 90 per cent, of the value of all work 
executed. The remaining 10 per cent., the 
retention moneys, was to be retained & 
deposited in a bank until the final adjust- 
ment of accounts. The contract was varied 
by consent, & in the events which happened 
the retention moneys amounted to £1,000 
at the beginning of 1924 ; this was never 
deposited in a bank & remained a merely 
notional fund, but both parties treated it as 
a separate sum capable of being earmarked. 


PART III. SECT. 84, SUB-SECT. 8.—C. (d) U. 
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It was included* without distinction, in the such appointment was primd facie valid, <fc that 

architect’s final certificate for £1,848 10s. 2d. it was lor the creditor to show that none of 

on Jan. 28, 1027. Meanwhile, pltfs., who the events specified in the deed as giving rise 

were supplying cement to the contractors, to the power had happened : — Held : it was 

found that the latter were getting into arrears for the receiver to prove the happening of one 

with their payments, Sc to obtain further of the events so specified in the debenture 

credit the contractors, being then indebted deed, & the maxim omnia rite esse acta 

to pltfs. in the sum of £671 on Apr. 7, 1924, prcesumuntur had no application to such a 

assigned to them the retention moneys by a case. — Kasofsky v. Krebgbrs, [1937] 4 

document in these terms : " In reduction All E. R. 374, D. 0. 

“‘•A™™"” ■* “• 2,1 180 

O.L., « u, 

retention moneys in respect of the G. Housing Where a co. agrees to issue debentures to a 


retention moneys in respect of the G. Housing 
Soheme, Sc for which your receipt shall be 
a sufficient discharge. ...” Of that assign- 
ment due notice was given by pltfs. to defts. 
next day. The contractors had at various 
dates between 1900 & Feb. 2, 1924, issued 
to the Manchester & County Bank, Ltd., a 
number of debentures charging the under- 
taking of the contractors & all their property, 
both present A future, the charge being a 
specific charge on the contractors’ freehold. 
. Sc leasehold property, machinery, goodwill, 
Sc uncalled capital, Sc a floating charge on 
all the co.’s other assets, subject to a proviso 
• that the contractors were not to be at liberty 
to create any mtge. or charge for any of their 
assets in priority to the debentures. On 
Oct. 13, 1924, a receiver for the debenture- 
holders was appointed, who duly entered into 
possession. On Oct. 20, 1624, a resolution 
was passed for the voluntary winding-up of 
the oo. The receiver refused to recognise 
the right of pltfs. to payment under their 
assignment in priority to the debenture- 
holders, Sc on the architect’s final certificate 
being given, in Jan. 1927, defts. declined to 
interplead Sc paid the retention moneys to 
the receiver for the debenture holders, Sc 
. pltfs. thereupon brought their action upon 
their assignment i—^Held : (1) the debentures 
only created a floating charge on the retention 
moneys, which the contractors could there- 
fore assign or charge in spite of the clause 
in the debentures prohibiting the creation of 
charges in priority to the debentures ; (2) pltfs. 
had no express notice of that clause in the 
debentures; (3) though the registration of 
the debentures affect pltfs. with constructive 
notice that debentures existed, it did not 
affect them with notice of the terms, including 
the limitation on prior charges, of those 
debentures. — Earle (G. Sc T.), Ltd. v. 
Hemsworth Rural District Council 
(1928), 44 T. L. R. 605 ; affd 140 L. T. 69 ; 
44 T. L. R. 758, O. A. 

4747. Add, Annotation : — Held. Re Winterbottom 
(Leeds), Ltd., [1937] 2 All E. R. 232. 

4755. Add . Annotations As to (1) Refd. Kredit- 

bank Cassel G. m. b. H« v. Schenkers, [1926] 
2 K. B. 450* Generally, Refd, Houghton v. 


775. 

4767a. Validity of appointment — Onus 

of proof.] — An execution creditor having 
seized certain goods of the debtor, the goods 
were claimed by a receiver appointed under a 
power given by a debenture deed. The 
appointment was dated the day after the 
execution of the deed. It was contended that 


creditor as security for past Sc future loans, 
but delays issuing them for a considerable 
time in order to retain its credit with its 
other creditors, the debentures are not void- 
able under 13 Eliz. c. 5, when the oo. goes 
into liquidation. — Be Lloyd’s Furniture 
Palace, Ltd., Evans v, Lloyd’s Furniture 
Palace, Ltd., [1925] Oh. 853 ; 95 L. J. Oh. 
140 ; 134 L. T. 241 ; [1926] B. Sc 0. R. 29. 

4785a. Validity — Charge given as compensa- 

tion for loss of management share.] — By an 
agreement dated Sept. 23, 1925, after a recital 
that a management share of £1 of the T. Co. 
had been allotted to the S. Co. as manager 
of the T. Co. it was agreed that the S. Co. 
should be entitled to act as manager during 
the T. Co.’s operation of a certain undertaking 
Sc to receive in respect of each financial period 
of the T. Co. 50 per cent, of its net profits. 
The management share entitled the S. Co. to 
a majority of the voting power of the share- 
holders at any meeting & to a share of the 
surplus assets of the T. Co. in a winding-up 
after payment off of the preference share 
capital. In 1933 the rights of the manage- 
ment share were varied, & it became known as 
a reversionary share. The T. Oo. having 
become desirous of putting an end to the 
management of the S. Co., a draft agreement 
had been prepared terminating the manage- 
ment in consideration of the payment to the 
S. Oo. of £100,000 to be raised by the T. Co. 
by the issue of debenture stock. Incidentally 
the reversionary share was to be converted 
into an ordinary share. On the application 
of a shareholder of the T. Co. to test the 
legality of the proposed agreement : — Held : 
it was not ultra vires the T. Co. to enter into 
the proposed agreement. It was no objection 
to the agreement that it involved the re- 
demption of the annual charge on the T. 
Co.’s net profits out of capital raised for the 
purpose. — Investment Trust Corpn., Ltd. 
v . Singapore Traction Co., Ltd., [1935] 
Ch. 616 ; 106 L. J. Ch. 319 ; 153 L. T. 83 ; 
51 T. L. R. 476 ; 79 Sol. Jo. 402, C. A. 

4796, Add, Annotation: — Refd. CaDco Printers’ 
Assocn., Ltd. v . Barclays Bank (1931), 145 
L. T. 51. 

4802a. Date for redemption must be same a 8 
original debentures.] — A co. issued four series 
of debenture stock, the first repayable at 
par only on a winding-up, the second Sc 
third redeemable on Jan. 1, 1940, Sc the 
fourth redeemable on July 1, 1960. A trust 
deed executed in 1910 constituted the fourth 
series a first specific charge on certain mt$e. 
bonds Sc, by clause 9, provided ( inter aha) 
that the co.’s undertaking Sc assets should 
stand charged with the payment of the 
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stock & interest on it & all other moneys 
secured by the deed, & that the charge should 
rank after the other three stocks, but that the 
co. should not execute any mtge. or give any 
other charge, without the consent of the 
trustees of the deed, to rank before or with 
the charge created thereby, except as there- 
inbefore provided. On a summons by the 
co. to determine whether, on the true con- 
struction of sect. 75, it had power to redeem 
the second Sc third debenture stocks Sc 
re-issue them with a different date for redemp- 
tion : — Held: (1) the power to re-issue the 
debentures could not extend to give the co. 
power to issue debentures which were not 
the same, in their terms, as the original 
debentures ; (2) the intention of sect. 75 

was not that the debentures could be made 
perpetual debentures by the postponement, 
on a re-issue, of the date for redemption. Its 
intention was to give power only to revive the 
original transaction, not power to enter into 
a new Sc different transaction ; (3) the 

debentures which were re-issued, or those 
which were issued in their place, must con- 
tain the same provisions as to redemption as 
the original debentures which had been 
redeemed. Therefore, on the true con- 
struction of the sect., the co., if it redeemed 
the second & third stock, could re-issue only 
the same debentures or other debentures 
having the same provisions in every respect, 
Sc the debentures so re-issued, or those issued 
in their place, could not bear a date for 
redemption different from the date for 
redemption of the debentures which they 
replaced. — Re Antofagasta (Chili) & Boli- 
via By. Co., Ltd.’s Trust Deed, Anto- 
fagasta (Chili) & Bolivia By. Co., Ltd. v. 
Schroder, [1939] Cli. 732; [1939] 2 All 

E. B. 401 ; 108 L. J. Ch. 314 ; 100 L. T. 
571 ; 55 T. L. B. 042 ; 83 Sol. Jo. 398. 

4*808. Add. Annotation : — Distd. Re Automatic 
Bottle Makers, Osborne v . Automatic Bottle 
Makers, [1920] Ch. 412. 

4809. Add. Annotation : — Consd. Re Automatic 
Bottle Makers, Osborne v. Automatic Bottle 
Makers, [1920] Ch. 412. 

4818. Add. Annotation : — Refd. Re M. I. G. Trust, 
Ltd., [1933] Ch. 542. 

4821. Add. Annotation : — Refd. Re Simms, [1930] 
2 Oh. 22. 

4825a. -.] — Lemon v. Austin Friars Invest- 

ment Trust, Ltd., No. 4037a, ante . 

4829a. Right of transferee to accrued Interest.] — 

Re Kidner, Kid neb v. Kid neb, No. 2224a, 
ante. 


4888. Add. Annotation : — Refd. Re Fenton (No. 2), 
Ex p. Fenton Textile Assocn., Ltd., [1932] 
1 Ch. 178. 

4888. Add. Annotation : — Refd. Re Fenton (No. 2), 
Ex p. Fenton Textile Assocn., Ltd., [1932] 
1 Oh. 178. 

4839. Add. Annotation : — Refd. Re Fenton (No. 2), 
Ex p . Fenton Textile Assocn., Ltd., [1932] 
1 Ch. 178. 

4852a. Transferee informed that registration un- 
necessary.] — The debentures of a co. payable 
to K. or his “ registered assigns ” were trans- 
ferred by him. At the time of the transfer 
K. was indebted to the co. to a larger amount 
than the sum secured by the debentures. 
The co. kept no books for registering transfers, 
Sc on K. & his transferee applying to the 
secretary for registration, he told them it was 
unnecessary, Sc made no mention of the co.’s 
claim against K. On the co. being wound 
up : — Held : the transferee was entitled to 
prove as a creditor in respect of the 
debentures. — Re Colonial Sc General Gas 
C o., Lishman’s Claim (1870), 23 L. T. 40. 

4858. Add. Annotation : — Consd. British America 
Nickel Corpn. v. O’Brien, [1027] A. O. 309. 

4858a. .] — A co. issued mtge. bonds 

secured by a trust deed, which gave power 
to a majority of the bondholders, consisting 
. of not less than three-fourths in value, to 
sanction any modification of the rights of 
the bondholders. A scheme for reconstruc- 
tion of the co. provided for the mtge. bonds 
being exchanged for income bonds subject 
to an issue of first income bonds ; also that 
a committee, one only of whom was to be 
appointed by the mtge. bondholders, should 
have power to modify the scheme without 
confirmation by the bondholders. The 
scheme was sanctioned by the majority of 
the bondholders requisite under the trust 
deed. The required majority would not have 
been obtained but for the vote of the holder 
of a large number of bonds, whose support 
of the scheme was obtained by the promise 
of a large block of ordinary stock, an arrange- 
ment which was not mentioned in the 
scheme : — Held : the resolution was invalid, 
both because the bondholder in voting had 
not treated the interest of the whole class of 
bondholders as the dominant consideration, 
Sc because the scheme, so far as it provided 
for a committee, was ultra vires. — British 
America Nickel Oorpn. v. O'Brien, [1927] 
A. 0. 309 ; 90 L. J. P. 0. 57 ; 130 L. T. 015 ; 
48 T. L. B. 196, P. O. 


PART IIL SECT. 84, SUB-SECT. 3.— 

a. (e). 

s I. .1 — The Ap&too, 

Ltd., gave a debenture to M. to secure 
a certain sum. constituting a floating 
charge over all the assets of the oo. 
present or future. Sc prohibiting the 
creation of any mtge. or charge In 
priority to it. Afterwards the oo. 
gave a debenture to W. to secure 
portion of the purchase money of 
certain goods sola to it by W.» Sc con- 
stituting a floating charge over the 
Meets so soldTBubeequently. W. 
recovered a Judgment against the oo. 
for portion of the money secured by 
bis debenture. Sc Issued execution, under 
which the sheriff seised goods of the 
oo. X. claimed the goods Sc the sheriff 


interpleaded. M. then instituted a 
suit to restrain the sale of the goods 
by the sheriff : — Held * as regards the 
goods comprised within the second 
debenture, the rights of deft, under the 


said debentures were paramount to 
those ofpltf . — M atiukson e. Wahlen 
(1088). S3 8. R. N. 8. W. 189; 46 
N. S. W. W. N. 17.— AUS. 


PART IIL SECT. 84, SUB-SECT. 8.— L 
sL Ordunds for allowing or refusing — 
Under Sale of Shares Jet, 1916 le, 15),] 
— Re Sals of Shares Act. Untied 
Grain Growers, Ltd.'s Case (Saak.), 
[1918] 3 W. W. it 92.— CAN. 

sv. Who may be “bearer .”} — There 
cannot be “ a bearer ” of a debenture 
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consisting of two or more persons 
holding the document in severalty, nor 
can the bearer of a debenture assign 
a part of the principal sum or sums 
secured by tbe debenture so as to 
create independent rights therein to 
different persons at one Sc the same 
time. — J aite (R.), Ltd. v. Jatfk, 
[1932] N. Z. L. R. 168.— N.Z. 

PART III. SECT. 34, SUB-SECT. 8,— 
K. (a) L 

•w. By extraordinary resolution — 
Adjourned meeting — No notice of ad - 
joumment — Whether adjournment con- 
tinuation of original meeting .b- Re 
Aroyle Motor SERTOra, Ltd.,J1932 
1 D. L. R. 81 ; 4M.P.R. 88.— CAM. 
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4872a* Redemption at figure below par but 

above market price.] — Meade - Kino v. 
Usher’s Wiltshire Brewery, Ltd. (1928), 
44 T. L. R. 298. 

4879. Add, Annotations : — Consd. Be Dorman, Long 
& Co., Be South Durham Steel & Iron Co., 
[1934] Ch. 635. Refd. Be Imperial Chemical 
Industries, Ltd., [1936] Ch. 587. I 

4888. Add, Annotation : — Refd. Jacobs v. Batavia 
& General Plantations Trust, [1924] 2 Ch. 329. 

4891. Add. Annotation : — Refd. Knightsbridge 

Estates Trust, Ltd. v . Byrne, [1938] 2 All 
E. R. 444. 

4896. Add. Annotation : — Refd. Knightsbridge 

Estates Trust, Ltd. v. Byrne, [1938] 2 All 
E. R. 444. 

4901. Add. Annotation : — Refd. Hunter v. Hunter, 
[1936] A. C. 222. 

4904a. After twenty years — Reference to debentures 
In company’s published accounts.] — A co. at 
various dates between 1890 & 1902 issued 
debentures payable within two years, but 
paid no part of the principal or interest. 
The co.’s published accounts habitually 
referred to the debenture debt as outstanding, 
& in 1925 the accounts, which were signed by 
two directors & the secretary, stated the 
amount of the arrears of interest : — Held : 
the statement in the accounts was a written 
acknowledgment within Civil Procedure Act, 

• 1833 (c. 42), s. 6, & an action to recover the 
principal & interest was not barred by the 
twenty years limitation fixed by sect. 3 of 
that Act . — Be Atlantic & Pacific Fibre 
Importing & Manufacturing Co., Ltd., 
Burnham (Viscount) v. Atlantic & Pacific 
Fibre Importing & Manufacturing Co., 
Ltd., [1028] Ch. 836 ; 97 L. J. Oh. 369 ; 140 
L. T. 18 ; 44 T. L. R. 702 ; 72 Sol. Jo. 598. 

4906. Add. Annotation : — Consd. Jacobs v. Batavia 
& General Plantations Trust (1924), 93 
L. J. Oh. 620. 


4925. Add. Annotation : — Consd. Employers’ 

Liability Assce. v. Sedgwick (Collins) (1926), 
95 L. J. K. B. 1015. 

4928a. Holder of Income-stock certificate.] — 

Lemon v. Austin Friars Investment 
Trust, Ltd., No. 4687a, ante . 

4981. Add, Annotation : — Consd. National Pro- 
vincial & Union Bank of England v. Oharnley, 
[1924] 1 K. B. 431 

4938. For the paragraph in the original volume 
substitute the following paragraph : — 

Due registration — Particulars of 

property charged Insufficiently entered.] — A co. 
with the object of securing payment of its 
overdraft at pltf. bank “ demised ” to the 
bank a certain leasehold factory with all the 
movable “ plant used in or about the pre- 
mises ” for a term of about 996 years. The 
bank sent the indenture to the registrar of 
companies for registration under 1098 Act, 
s. 93. In the particulars required to be filed 
, pursuant to that sect, the instrument was 
described as a mtge. of the leasehold premises, 
no mention being made of the chattels. The 
registrar entered the description of the 
instrument in the register in similar terms, 
identifying it by its date, & omitting all 
mention of any charge on the chattels. 
Subsequently the sheriff, in execution of a 
judgment recovered by deft, against the co., 
seized certain chattels of the co. upon the 
mortgaged premises, including certain motor 
vans. The bank claimed the goods in ques- 
tion under their mtge., & obtained from the 
registrar a certificate “ that a mtge. or charge 
dated ” — specifying the date & the parties 
to the instrument — “ was registered pur- 
suant to Cos. Act, s. 93.” On an interpleader 
issue to try the title of the bank as against 
the execution creditor : — Held : as the 

certificate identified the instrument of charge, 
& stated that the mtge. or charge thereby 
created had been duly registered, it must be 
understood as certifying the due registration 


PART III. SECT. 84, SUB-SECT. 3.— 
K. (a) li. 

4863 u. .1 — National 

Trust Co. v. Maritime Coal, Railway 
& Power Oo., [1930] 2 D. L. R. 309.— 
CAN. 


PART III. SECT. 84, SUB-SECT. 3.— 
K. (b). 

ng. Effect of Companies Creditors 
Arrangement Act , 1933.) — Companies 
Creditors Arrangement Aot, 1933, does 
not affeet the rights of separate classes 
of secured creditors in regard to schemes 
of arrangement . — Be Wellington 
Building Corpn., ltd., [1934] 4 
D. L. R. 626 : O. R. 663. — GAN. 


PART IIL SECT. 84, SUB-SECT. 8.— 
L, (a) 1. 

si. Whether property must be restored, ] 
— The equitable doctrine that " a 
mtgee. Is bound on payment to restore 
the property to the mtgor., & if by the 
aot of the mtgee. unauthorised bv the 
mtgor. It has become impossible to 
restore the estate on payment of all 
that is due the mtgee. will be pre- 
vented from suing the mtgor. at law " 
has no application to a floating charge 
oreated by debenture where nothing 
is vested in or handed over to the 
creditor. — O’D ay e. Commercial Bank 
or Australia, Ltd. (1934), 40 C. L. R. 
200 ; 40 Argus L. R. 80.— AUS. 


PART III. SECT. 84, SUB-SECT. 8.— 
L. (b). 

sb. Debenture stock issued by loan 
company .] — Debenture stock issued by 
a loan co. proceeding under Loan Com- 
panies Act, 1914 (o. 40), as amended by 
12 & 13 Geo. 6, o. 31, s. 4, is not redeem- 
able at the option of the bolder. — 
Scottish Widows* Fund & Lira 
Assurance Society v, Canada Perma- 
nent Mtge. Corpn., [1929] 3D.LR. 
405 ; 63 O. L. H. 637.— CAN. 


PART IIL SECT. 34, SUB-SECT. 3.— M. 

sd. Stamp Act , 1891 (c. 39), 

s. 82 (1) (b) ay— Marketable Security- 
Debenture.}--- A Canadian co. had agents 
In the United Kingdom for the purpose 
of recovering money for loans on 
debenture. On receipt of the money 
the agents granted an interim receipt 
therefor, & informed the oo. The 
debenture was then made out & 
completed by the oo. In Canada, & 
was dispatched to the co.’s agents in 
the United Kingdom, for delivery to 
the lender there In exchange tor the 
interim receipt : — Heid : the debenture 
was assessable to duty as a marketable 
security under Stamp Act, 1871, 
s. 82 (1) (b) (i) as being issued in the 
United Kingdom, in respect that it 
did not pass beyond the oo.’s control, 
so as to create an obligation against 
the oo. upon it, until delivery by the 
oo.’s agents in the United Kingdom to 
the lender. — Canada Permanent 
Mortgage Corpn. v. L R. Combs., 
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1932] S. C. 123.— SCOT. 

PART III. SECT. 34, SUB-SECT. 4.— 

A. (a). 

4920 ill. .]— Re Holmes 

Samuel), Ltd. (1923), 68 I. L. T. 9. — 
IR. 

PART liL SECT. 84, SUB-SECT. 4.— 

B. (b). 

sf. Agreement to give security.} — 
Deft, oo., having agreed to purchase 
from pltf. co. a motor, paid £100 on 
dolivery, & agreed to give security over 
the motor for the balance, & a bill of 
sale was prepared, but was not exe- 
cuted : — Held : the agreement to give 
security had not created an equitable 
mtge., which, not being within the 
definition of •• mtge.” ut Cos. Act. 
1908, s. 130 (11), was not rendered 
void by that sect, by reason of non- 
registration. — New Zealand Serpen- 
tine Co., Ltd. t>. Hoon Hay Quarries, 
Ltd., [1926] N. Z. L. R. 73.— N.Z. 

am. Assignment of book debts .] — 
Where the assignor is a oo. the assign- 
ment of book debts must be registered 
in the offices of the County Court of 
the oounty in which the head office of 
the co. is situate & the head offioe 
means the bead offioe designated in the 
letters patent Incorporating the co., or 
in any bye-law that may be pasaed by 
the co. pursuant to Cos. Act, «• 32. — 
Re Smith Transportation Co., [19231 
2 D. L. R. 608 ; 62 O. L. R. 203 ; 10 i 
O. B. R. 48.— CAN. 
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of all the charges created by the instrument, 
including that of the chattels, & it was con- 
clusive evidence of the due registration of 
the chattels none the less because the register 
in omitting to mention them was not merely 
defective but misleading. — National Pro- 
vincial & Union Bane of England v. 
Charnlby, [1924] 1 K. B. 431 ; 93 L. J. K. B. 
241 ; 130 L. T. 465 ; 68 Sol. Jo. 480 ; [1924] 
B. & O. R. 37. 

4941. Add. Annotation : — Generally, Refd. National 
Provincial & Union Bank of England v. 
Oharnley, [1924] 1 K. B. 431. 

4943. Add. Annotation : — Refd. Ashby, Warner & 
Co. v . Simmons, [1936] 2AUE. R. 697. 

4944. Add. Annotations : — Refd. Madras Official 
Assignee v. Mercantile Bank of India, Ltd., 
[1935] A. C. 53 ; Lloyds Bank, Ltd. v. Bank 
of America National Trust & Savings Assocn., 
[1938] 2 K. B. 147 ; Mercantile Bank of 
India, Ltd. v. Chartered Bank of India, 
Australia & China & Strauss & Co. (No. 2), 
[1937] 4 All E. R. 651. 

4944a. Assignment of goods to discount company — 
Financing hire-purchase agreements.]-— A co. 
carried on a furniture business largely by 
means of hire-purchase agreements, & in 
order to provide the capital for the purpose 
entered into a series of agreements with a 
discount co. by which they assigned to a 
discount co. the goods comprised in the 
hire-purchase agreements subject to & with 
the benefit of the hire-purchase agreements 
on an immediate payment of 75 per cent, 
of the total purchase price, which was the 
same as that payable by the hirer if he con- 
tinued payments of hire long enough to 
become the purchaser. From that 75 per 
cent, there was, however, deducted a per- 
centage called the finance charge, which 
represented the discount co.’s profit. The 
balance of 25 per cent, of the purchase price 
was retained by the vendor co. out of the 
payments made by the hirer, 75 per cent, 
of such payments being secured collaterally 
to the discount co. by the issue of a series 
of bills of exchange which were equal in 
number to the instalments payable by the 
hirer & which were accepted by the vendors. 
The agreements with the discount co. pro- 
vided that no notice thereof was to be given 
to the hirer, so long as there was no breach 
of the hire-purchase agreement. The vendor 
co. went into voluntary liquidation, being 
insolvent : — Held : the agreements in this 
form were assignments on sale & purchase 
& not charges &, therefore, did not require 


registration under 1929 Act, s. 79. — Be 
George Inglbfield, Ltd., [1933] Oh. 1 ; 
101 L. J. Oh. 360; 147 L. T. 411; 48 
T. L. R. 536 ; [1931] B. & O. R. 220, 0. A. 

Annotations : — Consd. Ashby, Warner & Oo. t>. Simmons, 
[1936] 2 All K. R. 697 s Olds Discount Oo. v. Oohen, [1938] 
3 All E. R. 281, n. ; Olds Discount Oo. v. John Playfair, 
Ltd., [1938] 3 Ail E. R. 275. 

4944b. Contractor employed by local authority — 
Authorisation to authority to pay sub-con- 
tractor.] — A firm A. contracted with the 
L.G.O. to install steam plant in a hospital. 
It subcontracted with another firm B. to do 
some of the work. A. fell into financial 
difficulty & gave B. an authority addressed 
to the L.G.O. to pay B. a named sum against 
the chief engineer’s next certificate. The 
L.C.0, took interpleader proceedings against 
B. & the receiver of A., appointed by the 
debenture holder after the authority was 
given, & the Div. Ct. ordered the sum to be 
paid to B. The receiver appealed on the 
ground : (i) that the authority was a charge 
on the book debts of a co. &, not having 
been registered under 1929 Act, s, 79, was 
invalid ; (ii) that he ought to have credit for 
the expense he incurred in completing the 
work that was to have been done by B. : 
— Held : (1) the authority was an absolute 
equitable assignment & not a charge within 
1929 Act, s. 79 ; (2) the receiver could not 
by any subsequent conduct alter the nature 
of the authority or the subcontractor’s rights 
under it, & his remedy in respect of the ex- 
pense incurred if any was by action for 
breach of contract. — Ashby, Warner & Co., 
Ltd. v. Simmons, [1936] 2 All E. R. 697 ; 
100 L. J. K. B. 127 ; 156 L. T. 371 ; 62 

T. L. R. 613 ; 80 Sol. Jo. 652, O. A. 

4945. Add. Annotation : — Refd. Ashby, Warner & 
Co. v. Simmons, [1036] 2 All E. R. 697. 

4946. Add. Annotations: — Refd. Madras Official 
Assignee v. Mercantile Bank of India, Ltd., 
[1935] A. C. 53 ; Mercantile Bank of India, 
Ltd. v. Chartered Bank of India, Australia 
& China & Strauss & Oo, (No. 2), [1937] 4 
Ail E. R. 651. 

4951. Add. Annotation : — Refd. Transport & 

General Credit Corpn., Ltd. v. Morgan, [1939] 
Ch. 531. 

4958. Add. Annotation : — Consd. Re M. I. G. 

Trust, Ltd., [1933] Ch. 542. 

4960. Add. Annotations : — Consd. Re M. I. G. 

Trust, Ltd., [1933] Oh. 642. Refd. Re 

Charles & Co., [1935] W. N. 15. 

4963. Add. Annotation : — Consd. Re M. I. G, 

Trust, Ltd., [1933] Ch. 542. 


PART III. 8E0T. 34, SUB-SECT. 4.— 
(a). 

•y. Power of court — To impose 
terms.}— la making an order under 
Cos. (Registration of Securities) Act. 
1918, s. 7, granting an extension of 
time for the registration of debentures, 
the ct. will, in a proper case, impose 
terms tor the protection of the un- 
secured creditors of the co., although 
it will not do so except where the 
eucumstanoes so require . — Re A 
Lmrnm Company (1928), 28 s. R. 

AUSI W ‘ 8W J 46 N# W * 91 ’~ 

•*. What must be shown .}— Where 
the time prescribed by Cos. Act, 1908, 
s. 130, within which a mtge. given 


by a co. is to be registered has expired 
It is essential that a co. applying for 
an extension of such time should in 
the supporting affidavit, in addition 
to giving full particulars relating ‘to 
the grounds upon which the application 
Is made, give a very full 8c complete 
statement of the financial position of 
the oo.. with Information (1) as to the 
amount owing to unsecured creditors 
Sc the nature of the accounts, i.e. 
whether ordinary monthly accounts 
or of long standing ; (11) as to whether 
there are any judgments outstanding 
against the oo. ; (ill) as to whether 
any proceedings are pending for winding 
up the oo. 8c generally such full 6c 
oomplete information as may be 
necessary to enable the ct. to be fully 
seised of the position 8c to enable it to 
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determine whether it is necessary to 
insert In the order any words specifically 
protecting unsecured creditors. — Re 
Dalobty 8c Co., [1928] N. Z. L. R. 
731.— N.Z. 


PART III. SECT. 34, SUB-SECT 4.— 

0. (o) I. 

sb. May not be made ex parte .] — 
An application made under sect. 83 
of Cos. Act (Northern Ireland), 1932, 
to extend the time for the registration 
of the charge in the Oo.’s register may 
not be made ex parte but must be made 
upon notice of motion or summons. — 
Re Ooatbs Buildings, Ltd., 8c Law 
Union 8c Rock Insurance Co., Ltd., 
[1936] N. I. 156. - IR. 




Cases 4872a— 4888. English and Empire Digest Supplement, 


4872a. Redemption at figure below par but 

above market price.] — Meade * King v. 
Usher’s Wiltshire Brewery, Ltd. (1028), 
44 T. L. R. 298. 

4879. Add. Annotations : — Coned. Be Dorman, Long 
& Co., Be South Durham Steel & Iron Co., 
[1934] Ch. 635. Refd. Be Imperial Chemical 
Industries, Ltd., [1936] Ch. 587. I 

4883. Add . Annotation: — Refd. Jacobs v. Batavia 
& General Plantations Trust, [1924] 2 Ch. 329. 

4891. Add. Annotation : — Refd. Knightsbridge 

Estates Trust, Ltd. v. Byrne, [1938] 2 All 
E. R. 444. 

4896. Add. Annotation : — Refd. Knightsbridge 

Estates Trust, Ltd. v. Byrne, [1938] 2 All 
E. R. 444. 

4901. Add. Annotation : — Refd. Hunter v. Hunter, 
[1936] A. C. 222. 

4904a. After twenty years — Reference to debentures 
in company’s published accounts.] — A co. at 
various dates between 1890 & 1902 issued 
debentures payable within two years, but 
paid no part of the principal or interest. 
The co.’s published accounts habitually 
referred to the debenture debt as outstanding, 
& in 1925 the accounts, which were signed bv 
two directors & the secretary, stated the 
amount of the arrears of interest: — Held: 
the statement in the accounts was a written 
acknowledgment within Civil Procedure Act, 
1833 (c. 42), s. 5, Sc an action to recover the 
principal Sc interest was not barred by the 
* twenty years limitation fixed by sect. 3 of 
that Act. — Re Atlantic Sc Pacific Fibre 
Importing Sc Manufacturing Co., Ltd., 
Burnham (Viscount) v. Atlantic Sc Pacific 
Fibre Importing & Manufacturing Co., 
Ltd., [1928] Ch. 836 ; 97 L. J. Ch. 369 ; 140 
L. T. 18 ; 44 T. L. R. 702 ; 72 Sol. Jo. 598. 

4906. Add. Annotation : — Consd. Jacobs v. Batavia 
Sc General Plantations Trust (1924), 93 
L. J. Oh. 620, 


4925. Add. Annotation : — Consd. Employers’ 

Liability Assce. v. Sedgwick (Collins) (1926), 
95 L. J. K. B. 1615. 

4928a. Holder of income-stock certificate.} — 

Lemon v. Austin Friars Investment 
Trust, Ltd., No. 4637a, ante. 

4981. Add. Annotation : — Consd. National Pro- 
vincial & Union Bank of England v. Chamley, 
[1924] 1 K. B. 431 

4933. For the paragraph in the original volume 
substitute the following paragraph : — 

Due registration — Particulars of 

property charged insufficiently entered.] — A co. 
with the object of securing payment of its 
overdraft at pltf. bank “ demised ” to the 
bank a certain leasehold factory with all the 
movable “ plant used in or aoout the pre- 
mises ” for a term of about 996 years. The 
bank sent the indenture to the registrar of 
companies for registration under 1098 Act, 
s. 93. In the particulars required to be filed 
ursuant to that sect, the instrument was 
escribed as a mtge. of the leasehold premises, 
no mention being made of the chattels. The 
registrar entered the description of the 
instrument in the register in similar terms, 
identifying it by its date, & omitting all 
mention of any charge on the chattels. 
Subsequently the sheriff, in execution of a 
judgment recovered by. deft, against the co., 
seized certain chattels of the co. upon the 
mortgaged premises, including certain motor 
vans. The bank claimed the goods in ques- 
tion under their mtge., & obtained from the 
registrar a certificate “ that a mtge. or charge 
dated ” — specifying the date Sc the parties 
to the instrument — li was registered pur- 
suant to Oos. Act, s. 93.” On an interpleader 
issue to try the title of the bank as against 
the execution creditor : — Held : as the 

certificate identified the instrument of charge, 
& stated that the mtge. or charge thereby 
created had been duly registered, it must be 
understood as certifying the due registration 


PART III. SECT. 84, SUB-SECT. 3.— 

k. («) it. 

4868 11. .1 — National 

Trust Co. v. Maritime Coal, Railway 
& Power Oo., [1930] 2 D. L. R. 309.— 
CAN. 


PART III. SECT. 84, SUB-SECT. 3.— 
K. (b). 

sg. Effect of Companies Creditors 
Arrangement Act, 1933.] — Companies 
Creditors Arrangement Aot, 1933, does 
not affeot the rights of separate classes 
of secured creditors In regard to schemes 
of arrangement. — Re Wellington 
Building Corpn., Ltd., [1934] 4 
D. L. R. 626 ; O. R. 653.— CAN. 


PART III. SECT. 84. SUB-SECT. 8.- 

L.(a)l. 

si. Whether property must be restored. ] 
— The equitable doctrine that ** a 
mt gee. Is bound on payment to restore 
the property to the mtgor., Sc if by the 
aot of the mtgee. unauthorised by the 
mtgor. it has become Impossible to 
restore the estate on payment of all 
that is due the. mtgee. wiJ] be pre- 
vented from suing the mtgor. at law ” 
has no application to a floating charge 
created by debenture where nothing 
Is vested in or handed over to the 
creditor. — O’Day v. Commercial Bank 
op Australia, Ltd. (1984), 40 C. L. R. 
200 ; 40 Argus L. R. 80.— AUS. 


PART III. SECT. 84, SUB-SECT. 3.— 
L. (b). 

sb. Debenture stock issued by loan 
company.] — Debenture stock issued by 
a loan oo. proceeding under Loan Com- 

J anies Act, 1914 (o. 40), as amended by 
2 & 13 Geo. 5, o. 31, s. 4, is not redeem- 
able at the option of the holder. — 
Scottish Widows* Fund & Life 
Assurance Society t>. Canada Perma- 
nent Mtge. Corpn., [19291 3 D. L. R. 
405 ; 63 O. L. R. 637.— CAN. 

PART III. SECT. 84, SUB-SECT. 8.— M. 

sd. Stamp Act, 1891 (c. 39), 

s. 82 (1) (b) (i>— Marketable security— 
Debenture. }— A Canadian oo. had agents 
in the United Kingdom for the purpose 
of recovering money for loans on 
debenture. On reoeipt of the money 
the agents granted an interim receipt 
therefor, Sc informed the oo. The 
debenture was then made out Sc 
completed by the oo. in Canada, Sc 
was dispatched to the oo.’s agents in 
the United Kingdom, for delivery to 
the lender there in exchange tor the 
interim receipt : — Held .* the debenture 
was assessable to duty as a marketable 
security under Stamp Act, 1871, 
s. 82 (1) (b) (i) as being issued in the 
United Kingdom, in respect that it 
did not pass beyond the oo.*s control, 
so as to create an obligation against 
the oo. upon it, until delivery by the 
oo. ’ll agents In toe United Kingdom to 
the lender. — Canada Permanent 
Mortgage Corpn. v. L RT Combs., 
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1932] S. C. 123.— SCOT. 

PART 111. SECT. 84, SUB-SECT. 4.— 

A. (a). 

4920 ill. .]—Re Holmes 

Samuel), Lid. (1923), 58 I. L. T. 9.— 
IRi 

PART III. SECT. 84, SUB-SECT. 4.— 

B. (b). 

sf. Agreement to give security.] — 
Deft, oo., having agreed to purchase 
from pltf. co. a motor, paid £100 on 
delivery. Sc agreed to give security over 
the motor for the balance, & a bill of 
sale was prepared, but was not exe- 
cuted : — Held : toe agreement to give 
security had not created an equitable 
mtge.. which, not being within toe 
definition of •• mtge.” In Oos. Act, 
1908, s. 130 (11), was nqt rendered 
void by that sect, by reason of non- 
registration. — New Zealand Serpen- 
tine Co., Ltd. v. Hoon Hay Quarries,. 
Ltd., [19251 N. Z. L. R. 73.— N.Z. 

ixn. Assignment of book debts.] — 
Where the assignor is a oo. the assign- 
ment of book debts must be registered 
in the offices of the County Court of 
the oounty in which the bead office of 
the co. Is situate Sc the head offloe 
means toe head offloe designated in the 
letters patent Incorporating the oo., or 
in any bye-law that may be passed by 
the oo. pursuant to Cos. Aot, a. 32. — 
Re Smith Transportation Co., [1928] 
2 9.1.B. 508 ; 62 O. L. R. 208 ; 10 
a B. R. 48.— CAN. 
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of all the charges created by the instrument, 
including that of the chattels, & it was con- 
clusive evidence of the due registration of 
the chattels none the less because the register 
in omitting to mention them was not merely 
defective out misleading. — National Pro- 
vincial & Union Bank op England v. 
Oharnlky, [1924] 1 K. B. 431 ; 93 L. J. K. B. 
241 ; 130 L. T. 405; 68 Sol. Jo. 480 ; [1924] 
B. Sc 0. R. 37. 

4941. Add, Annotation : — Generally, Refd. National 
Provincial Sc Union Bank of England v. 
Ohamley, [1924] 1 K. B. 431. 

4943. Add, Annotation : — Refd. Ashby, Warner Sc 
Co. v, Simmons, [1930] 2 All E. R. 097. 

4944. Add. Annotations: — Refd. Madras Official 
Assignee v. Mercantile Bank of India, Ltd., 
[1935] A. C. 53 ; Lloyds Bank, Ltd. v. Bank 
of America National Trust & Savings Assocn., 
[1938] 2 K. B. 147 ; Mercantile Bank of 
India, Ltd. v. Chartered Bank of India, 
Australia Sc China & Strauss & Co. (No. 2), 
[1937] 4 All E. R. 051. 

4944a. Assignment of goods to discount company — 
Financing hire-purchase agreements.] — A co. 
carried on a furniture business largely by 
means of hire-purchase agreements, Sc in 
order to provide the capital for the purpose 
entered into a series of agreements with a 
discount co. by which they assigned to a 
discount co. the goods comprised in the 
hire-purchase agreements subject to & with 
the benefit of the hire-purchase agreements 
on an immediate payment of 75 per cent, 
of the total purchase price, which was the 
same as that payable by the hirer if he con- 
tinued payments of hire long enough to 
become the purchaser. From that 75 per 
cent, there was, however, deducted a per- 
centage called the finance charge, which 
represented the discount co.’s profit. The 
balance of 25 per cent, of the purchase price 
was retained by the vendor co. out of the 
payments made by the hirer, 75 per cent, 
of such payments being secured collaterally 
to the discount co. by the issue of a series 
of bills of exchange which were equal in 
number to the instalments payable by the 
hirer Sc which were accepted by the vendors. 
The agreements with the discount co. pro- 
vided that no notice thereof was to be given 
to the hirer, so long as there was no breach 
of the hire-purchase agreement. The vendor 
co. went into voluntary liquidation, being 
insolvent : — Held : the agreements in this 
form were assignments on sale Sc purchase 
Sc not charges Sc, therefore, did not require 


registration under 1929 Act, s. 79 . — Be 
George Inglefield, Ltd., [1933] Oh. 1 ; 
101 L. J. Oh. 300; 147 L. T. 411; 48 
T. L. R. 530 ; [1931] B. Sc 0. R. 220, 0. A. 


Annotations : — Confld. Ashby, Warner & Oo. v. Simmons, 
(1936] 2 All E. It. 097 ; Olds Discount Oo. v. Oohon, (19381 
3 All E. R. 281, n. ; Olds Disoount Oo. v. John Playfair, 
Ltd., [1938] 3 All E. R. 275. 


4944b. Contractor employed by local authority — 
Authorisation to authority to pay sub-oon- 
tractor.] — A firm A. contracted with the 
L.C.O. to install steam plant in a hospital. 
It subcontracted with another firm B. to do 
some of the work. A. fell into financial 
difficulty Sc gave B. an authority addressed 
to the L.C.O. to pay B. a named sum against 
the chief engineer’s next certificate. The 
L.C.O. took interpleader proceedings against 
B. Sc the receiver of A., appointed by the 
debenture holder after the authority waa 
given, Sc the Div, Ct. ordered the sum to be 
paid to B. The receiver appealed on the 
ground : (i) that the authority was a charge 
on the book debts of a co. Sc, not having 
been registered under 1929 Act, s. 79, was 
invalid ; (ii) that he ought to have credit for 
the expense he incurred in completing the 
work that was to have been done by B. : 
— Held: (1) the authority was an absolute 
equitable assignment Sc not a charge within 
1929 Act, 8. 79 ; (2) the receiver could not 
by any subsequent conduct alter the nature 
of the authority or the subcontractor’s rights 
under it, Sc his remedy in respect of the ex- 
pense incurred if any was by action for 
breach of contract. — Ashby, Warner Sc Co., 
Ltd. v. Simmons, [1930] 2 All E. R. 097 ; 
100 L. J. K. B. 127 ; 156 L. T. 371 ; 62 

T. L. R. 013 ; 80 Sol. Jo. 552, C. A. 

4945. Add . Annotation : — Refd. Ashby, Warner Sc 
Co. v. Simmons, [1936] 2 All E. R. 097. 

4946. Add. Annotations: — Refd. Madras Official 
Assignee v. Mercantile Bank of India, Ltd., 
[1935] A. C. 53 ; Mercantile Bank of India, 
Ltd. v. Chartered Bank of India, Australia 
Sc China & Strauss Sc Oo. (No. 2), [1937] 4 
All E. R. 051. 

4951. Add. Annotation : — Refd. Transport Sc 

General Credit Corpn., Ltd. v. Morgan, [1939] 
Ch. 531. 

4958. Add. Annotation Consd. Be M. I. G. 

Trust, Ltd., [1933] Ch. 642. 

4960. Add. Annotations : — Consd. Be M. I. G. 
Trust, Ltd., [1933] Ch. 642. Reid. Be 
Charles Sc Co., [1935] W. N. 15. 

4968. Add. Annotation : — Consd. Re M. I. G. 

Trust, Ltd., [1933] Ch. 542. 


PART III. SECT. 84, SUB-SECT. 4.— 
C. (a). 

. «7. Power of court — To impose 
fmw.j—in making an order under 
Coe. (Registration of Securities) Act. 
1918, a. 7, granting an extension of 
time for the registration of debentures, 
the ct. will, in a proper case, impose 
terms tor the protection of the un- 
secured creditors of the oo., although 
it will not do so except where the 
circumstances to require . — Re A 
Limited Company (1928), 28 S. R. 
Jkg. w. 394 t 45 N. 8. W. W. N. 01.— 

s*. What must be shown .} — Where 
the time prescribed by Cos. Act, 1908, 
•• 180, within whloh a mtge. given 


by a oo. is to be registered has expired 
it is essential that a oo. applying for 
an extension of such time should in 
the supporting affidavit, in addition 
to giving foil particulars relating* to 
the grounds upon which the application 
Is made, give a very full Sc complete 
statement of the financial position of 
the oo., with information (i) as to the 
amount owing to unsecured creditors 
& the nature of the accounts, i.t. 
whether ordinary monthly accounts 
or of long standing ; (11) as to whether 
there are any judgments outstanding 
against the oo. ; (ill) as to whether 
any proceedings are pen ding for winding 
up the oo. 8c generally such full & 
complete information as may be 
necessary to enable the ot. to be fully 
seised of the position Sc to enable it to 
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determine whether it is necessary to 
insert in the order any words specifically 
protecting unsecured creditors . — Re 
Dalobty Sc Co., [1928] N. Z. L. R. 
731.-— N.Z. 


PART III. SECT. 34, SUB-SECT 4.— 

0. (o) I. 

sb. May not be made ex parte .] — 
An application mado under Beet. 83 
of Cob. Act (Northern Ireland), 1932, 
to extend the time for the registration 
of the charge in the Co.'s register may 
not be made ex parte but must be made 
upon notice of motion or summons. — 
Re Coates Buildings, Ltd., & Law 
Union Sc Rook Insurance Co., Ltd., 
[1936] N. I. 156.— IR. 




Cum 4864 — 4082c. English AND EMPIBE DIGEST SUPPLEMENT. 


4964. Add. Annotation: — Consd. Re M. I. G. 
Trust, Ltd., [1983] Oh. 542. 

4987* Add. Annotation: — Consd. Re M. I. G. 
Trust, Ltd., [1938] Oh. 542. 

4967a* .] — (1) The usual proviso added 

to an order for extension of time for registra- 
tion under 1929 Act, sect. 85 — namely, that 
the order is to be without prejudice to the 
rights of parties acquired prior to the date of 
actual registration— -only protects creditors 
who have acquired security on the property 
the subject-matter of the charge ; (2) the 
ot. will not insert in the order any terms for 
the protection of unsecured creditors of the 
oo. — Re M. I. G. Trust, Ltd., [1933] Oh. 542 ; 
102 L. J. Oh. 179 ; 149 L. T. 56 ; 49 T. L. B. 
299 ; [1933] B. So O. R. 91, 0. A. ; affd. 
on other grounds , sub nom. Peat (Sir William 
Henry) v. Gresham Trust, Ltd., [1934] A. 0. 
252, H. L. 

4967b* Winding up pending .] — Re 

Charles (L. H.) & Co., Ltd., [1935] W. N. 
15 ; 179 L. T. Jo. 120. 

4968* Add. Annotation : — Retd. Re Charles So Co., 
[1935] W. N. 15. 

4969* Add. Annotation: — Consd. Re M. I. G. 
Trust, Ltd., [1933] Oh. 542. 

4969a* ' .]— Re M. I. G. Trust, Ltd., 

No. 4967a, ante. 

4974* Add. Annotation : — Consd. Consolidated En- 
tertainments, Ltd. v . Taylor, [1937] 4 All 
E. R. 432. 

4975* Add. Annotations : — Apld. Thomas v . Todd, 
[1926] 2 K. B. 611. Refd. Gough's Garages, 
Ltd. v . Pugaley, [1930] 1 K. B. 615 ; I. B. 
Comrs. v. Thompson, [1936] 2 All E. B. 661 ; 
Telsen Electric Co. v. Eastick So Sons, [1936] 
3 AU E. B. 266. 

4976* Add. Annotation: — Refd. I. B. Comrs. v . 
Thompson, [1936] 2 All E. B. 651. 

4977. Add. Annotation : — Refd. Fenton Textile 
Assoon. v . Lodge (1927), 96 L. J* K . B. 1016. 

4979. Add. Citations : — 93 L. J. Oh. 42} 180 
L. T. 178. 

4979a. Effect of voluntary winding up.] — 

Where under a debenture deed in the common 
form made by a limited co. the debenture- 
holder has appointed a receiver to carry on 
the business of the co., the authority of the 
receiver so to do is terminated by the volun- 
tary winding up of the co., So on a contract 
thereafter made by the receiver as such he 
will be personally liable. — Thomas v. Todd, 
[1926] 2 K. B. 611 ? 95 L. J. K. B. 808 5 135 
L. T. 377 ; 42 T. L. B. 494. 

4982. Add. Annotation: — Consd. Re Glyncorrwg 
Colliery Co., Railway Debenture & General 
Trust Co. v. The Co., [1926] Oh. 951. 

4982a* -Claim believed Invalid — Notice to 

debenture holder — Duty to refund*] — A sole 
debenture holder appointed a receiver. The 
latter proceeded to realise the assets of the 
co., So paid four sums of £25, £50, £10 So £10 
respectively to an agent of the debenture 
holder. Between the time of the first So 
second payment the receiver received a claim 
for rates in respeot of certain premises 


occupied by the 00. The receiver till then 
had been quite unaware that the 00. had 
occupied these premises <fe he therefore 
inquired of the managing director of the 
oo. So the agent of the debenture holder 
whether the claim was valid. Both assured 
him it was not. He therefore made the 
second payment but the claim being repeated, 
he stopped the cheque sent in payment So 
made further inquiries of the agent of the 
debenture holder. He was again assured 
that the claim was invalid But he only 
allowed the cheque to be paid upon the agent 
giving an indemnity, ultimately the local 
authority sued the receiver for the amount 
of the rates So he joined the agent So the 
debenture holder as third parties. The 
claim of the local authority was subsequently 
admitted, So the action proceeded as to the 
liabilities ot the third parties to the receiver. 
For the third parties it was contended that 
the receiver in making payments to the 
debenture holder without first satisfying that 
. claim for rates had acted in contravention 
. of 1929 Act, s. 78, So was therefore setting 
up his own wrong Sc basing his claim on bis 
own contravention of a statute : — Held : 
(1) the payment to the debenture holder was 
not per se an illegal act but only illegal in 
certain circumstances, So as the agent had 
misrepresented the facts & induced the 
receiver to believe he was acting quite legally 
the defence of illegality failed ; (2) the agent 
was liable upon the indemnity to repay the 
receiver the amount he had paid in respect 
of the claim So costs ; (3) the debenture 
holder was liable to refund to the receiver the 
payments made after she had notice of the 
claim for rates ; (4) notice to the agent was 
notice to the debenture holder So the latter 
must therefore refund the last three pay- 
ments } (6) the receiver could not receive 
from the agent So the debenture holder a 
greater sum than the total amount he had 
paid in respect of the claim So costs. — 
Westminster City Council v. Treby, [1936] 
2 All E. B. 21 ; 80 Sol. Jo. 465. 

4982b. Debenture containing floating charge & 
fixed charge — Priority given only In respect 
of assets subject to floating charge*] — 

Held: when the receiver is appointed by a 
debenture holder whose debenture is secured 
by both a fixed charge & a floating charge, 
the priority given to * the preferential debts 
by 1908 Act, s. 107 (1), applies only in respect 
of assets subject to tbe floating charge & 
not to assets subject to the fixed charge.— 
Re Lewis Merthyr Consolidated Col- 
lieries, Ltd., Lloyds Bank v . The Co., 
[1929] 1 Ch. 498 ; 98 L. J. Oh. 353 ; 140 L. T. 
321 } 73 Sol. Jo. 27 5 22 B. W. O. 0. 20, C. A. 

4982c. Preferential payment of Income* tax — 
Assessment after appointment or taking 
possession of receiver.] — Under 1908 Act, 
s. 107, where a receiver of a co. is appointed 
on behalf of holders of debentures secured by 
a floating charge, or possession is taken by or 
on behalf of debenture holders of property 
subject to such a charge, certain debts. 
Including income tax assessed on the co. up 
to the fifth day of Apr. next before tbe 
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date of the appointment of the receiver or 
of possession being taken as aforesaid, but 
not exceeding one year's assessment, are under 
1908 Act, s. 209, to be forthwith paid by the 
receiver or person taking possession out of any 
assets coming to his hands in priority to any 
claim for principal or interest in respect of the 
debentures : — Held : the expression in sect. 
209 “ assessed up to the fifth day of Apr." 
means “ assessed for a period ending on the 
fifth day of Apr.," & therefore the right to 
preferential payment of one year's assess- 
ment remains, notwithstanding that the 
assessment is not made until after the date 
of the appointment of the receiver or of his 
taking possession, as the case may be. — 
Gowers v . Walker, [1930] 1 Oh. 202 ; 99 
L. J. Oh. 138 ; 142 L. T. 404 ; 46 T. L. R. 
150 ; 74 Sol. Jo. 41 ; 15 Tax Oas. 185 ; 
[1929] B. A O. R. 125. 

Annotation : — Apld. Re Oookell, Jackson v. A.-G. (1932), 
76 Sol. Jo. 495. 

4982d. Preferential payment of rates — Increase in 
rates after taking possession by receiver.] — 

Where in the assessment of property relief 
has been claimed A in the first instance 
allowed in the valuation list under the derat- 
ing provisions of the Local Government Act, 
1929 (c. 17), but subsequently disallowed, the 
resulting change in the amount of a rate 
payable in respect of that property takes 
effect as from the date of the making of the 
rate, as if the change had been caused by 
a proposal for the amendment of the rateable 
value. Consequently, where a receiver for 
debenture holders has taken possession of 
the property of the co. which issued the 
debentures, an increase in the amount of 
the rates due at the date of taking possession, 
which increase has been subsequently ascer- 
tained by reason of such an alteration in the 
assessment, is payable by the receiver as a 

8 referential debt . — Be Airedale Garage 
o., Anglo-South American Bank v. 
Airedale Garage Co., [1933] Ch. 04 ; 101 
L. J. Ch. 289 ; 147 L. T. 372 ; 90 J. P. 312 ; 
48 T. L. R. 477; 30 L. G. R. 288, C. A. 

4983. Add, Annotation : — Retd. Be Simms, Ex p. 
Trustee, [1934] Oh. 1. 

4987a. Same receiver appointed by court — 

Form of order as to accounts.] — Be Arctic 
Electric Supplies, Ltd., An sell v. The 
Oo. (1932), 48 T. L. R. 350 ; sub nom . 
Practice Note, [1932] W. N. 79; 173 

L. T. Jo. 281. 

5011a. Not appointed if hostile to debenture- 

holders.] — Giles v. Nuttall, Be House 
Improvement Assocn., Ltd. (1885), 78 
L T. J o. 852, O. A. 


5025. Add, Annotation : — Retd. I. R. Comrs, v, 
Thompson, [1936] 2 All E. R. 651. 

5036a. Right to sue-^On bills of exchange drawn by 
receiver — For goodi supplied by company to 
acceptor.]-- Where bills of exchange, signed 
by "R., Receiver, F. Ltd.," as drawer, had 
been accepted in respect of goods supplied 
by the co. to defts., A pltf. had stated that 
it must be “ clearly understood that I am 
in no way accepting any liability or 
responsibility whatever in respect of the 
orders themselves ” : — Held : the words 

“ Receiver, F. Ltd.," were words of descrip- 
tion only, A the bills did not purport to have 
been drawn on behalf of the co., A pltf. 
was entitled to recover against defts. upon the 
bills. — Kettle v . Punster A Wakefield 
(1927), 138 L. T. 158 5 48 T. L. R. 770. 

5086b. Power of sale — Contract subject to approval 
of court — Time for obtaining approval — 
Before completion.] — Where, in a debenture- 
holders' action, the receiver contracts to sell 
property included in the debentures, subject 
to the contract being approved A sanctioned 
by the ct. A no date is fixed for obtaining 
such approval, it must be obtained before 
the date fixed for completion of the contract. 

On Oct. 31, 1927, the receiver in a debenture- 
holders' action entered into a conditional 
oontract to sell land A cottages included in 
the debentures. The contract provided that 
the purchase should be completed on or before 
Pec. 31, 1927. By clause 14 it was provided 
that the contract was subject to its being 
approved A sanctioned by the ct., A in the 
event of its not being so approved it was 
to become void, A the purchasers were to be 
entitled to be repaid their deposit. The 
receiver took no effective steps to obtain the 
sanction of the ct., A on Jan. 10, 1928, the 

g urchasers' solrs. wrote to the debenture- 
olders' solrs. repudiating the contract A 
demanding the return of the deposit money 
under clause 14. On an application for an 
order that the conditional contract should 
be confirmed : — Held ; the purchasers were 
entitled to repudiate the contract A to be 
repaid their deposit money, together with all 
interest earned by such deposit, from the date 
of its payment to the vendor. — Be Sandwbll 
Park Colliery Co., Field v. The Co., [1929] 
1 Ch. 277 98 L. J. Oh. 229 ; 140 L. T. 812. 

5036c. Power to pay commission to agent for sale — 
Necessity for sanotlon of court.] — A receiver 
appointed by the ct. in a debenture-holders' 
action employed an agent for the purpose of 
introducing a purchaser of certain property 
belonging to tne co. The receiver dia not 
apply to the ct. for leave to employ the agent . 


PART III. SECT. 84, SUB-SECT. 6.— 
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4888 I. Discretion of oourt — Inter- 
ference by appellate court.) — Eastern 
Trust Oo. v. Nova Scotia St brl A 

PART III* SECT. 84. SUB-SECT. 

B. <b) ii. 

■a. What amounts to default in 
payment of interest.}— It cannot be said 
that there has been default until 
tamand has been made for payment at 
the place, or one of the plaoee, named 
the bond for payment of interest. — 
Tram A OuiBuraiB Oo., Ltd. e. 
PttU MHR L ia gi Power Oo., [1934] 3 


D. L. R. 208; [1924) 1 W. W. R.1029. 
— CAN. 

PART UL SECT. 34. SUB-SECT. 0.— 

B. ( 1 ). 

sc • On occupation of company .) — A 
receiver appointed by debenture- 
holders under a debenture deed con- 
stituting him agent of the 00 . that gave 
the debenture, does not exercise an 
independent possession of his own, but 
his entry on A the assumption of con- 
trol over the oo.'a property leaves the 
co. still In occupation in point of law. — 
Australian Mutual Provident 
Society v. Public Curator of Queens- 
land, [1931] Argus L. R. 294 ; 5 
A. L. J. 213.— AUS. 
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si. Distinguished from receiver ap- 
pointed by shareholders .] — There is no 
analogy between a receiver A manager 
in a debenture-holders' action A 


the business might be continued as a 
going concern on their behalf A to 
enable the 00 ., if poaeible, to effect a 
sale of its undertaking A thus avoid a 
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The agent was successful in Ending a pur- 
chaser for the property. On an application 
by the agent for an order directing the 
receiver to pay him commission : — Held : 
where a receiver has not applied to the ct. for 
leave to employ an agent, the agent is not 
entitled to any commission ; but the ct. has 
a discretion to award him such compensation 
for his efforts as the ct. considers just in the 
circumstances of the particular case . — Re 
National Flying Services, Ltd., Cousins 
v. National Flying Services, Ltd., [1930] 
Ch. 271 5 105 L. J. Ch. 145 ; 154 L. T. 493 ; 
62 T. L. R. 37 ; [1934-5] B. Sc 0. R. 338. 

5087* Add. Annotation : — Consd. Consolidated En- 
tertainments, Ltd. v. Taylor, [1937] 4 All 
E. R. 432. 


5038a. .] — Deft, was in Nov. 1934, appointed 

receiver Sc manager of a co., which was the 
lessee of a cinema. As such receiver he paid 
the rent for the Dec. quarter. On Jan. 16, 
1936, he was appointed receiver & manager 
of the co. by the ct. He was sued as such 
receiver for the quarter’s rent of the premises 
due in June, 1935, it being contended that, 
as he was appointed by the ct., he was not 
the agent of the debenture holders but was 
personally liable for the rent : — Held : 
although the receiver was appointed by the 
ct., he would not be liable on a contract 
which he had not made himself, & was there- 
fore not liable for the rent sued for. — Con- 
solidated Entertainments, Ltd. v. Tay- 
lor, [1937] 4 All E. R. 432. 

5042a. Breach of price maintenance agreement.] — 

By certain agreements between pltfs., manu- 
facturers of radio sets, Sc defts., wholesale 
dealers in such radio sets, it was agreed that 
the retail prices of the radio sets should be 
maintained at prices fixed by pltfs. The 
order-form provided that the wholesalers 
were to be compensated for any loss that 
might occur through any alteration of list 
prices by pltfs., Sc that if a receiver should 
be appointed or pltfs. should go into liquida- 
tion, defts. should have the right to return 
any of the goods which they might have in 
stock. On Oct. 5, 1934, a receiver for the 
debenture holders of pltfs. was appointed Sc 
the appointment was notified to defts. on 
the same day. On the same day a large 
number of radio sets was invoiced to defts. 
On Oct. 9 defts. were informed that business 
was being carried on Sc that the co.’s policy 
of price maintenance was unaffected. Defts. 
thereupon ordered further goods from the 
receiver. On Nov. 3, 1934, a creditor pre- 
sented a petition for winding up pltf. co., 
Sc on Nov. 20 the receiver stopped manu- 
facture, no further goods being ordered by the 
wholesalers after that date. The receiver 
proceeded to negotiate for the sale of pltfs.’ 
business. Sc on Nov. 30, 1934, on offer to 
purchase a large number of sets was accepted, 
the receiver imposing no conditions as to 
price maintenance. On Dec. 3 an order 
was made for winding up the co. Sc a pro- 
visional liquidator appointed, Sc on the same 


day possession of the stock was given by the 
receiver’s agent to the purchasers, with the 
result that a large number of radio sets was 
put on the market at prices much below the 
list prices. Defts. wrote to the receiver 
referring to their right to return the goods, 
but no arrangement for their actual return 
was made. The liquidator then brought an 
action for the balance due on the radio sets 
delivered to defts., who counterclaimed 
damages for breach of contract, contending 
that the receiver had broken his contract to 
maintain prices. Pltfs. contended that, 
assuming there was such a contract between 
the receiver Sc the wholesalers, there was no 
breach before the winding up order on 
Dec. 3, Sc that after that date the receiver 
had no authority to bind the co., .Sc that 
therefore the counterclaim could not be set 
off. The wholesalers contended alternatively 
that the liquidator was guilty of breach of 
contract in refusing or not accepting the 
return of the sets : — Held : (1) the agreement 
for the sale of pltfs.* business on Nov. 30, 
# 1934, constituted a breach of the receiver’s 

# agreement to maintain prices ; (2) alterna- 
tively the liquidator ought to have accepted 
the return of the goods, as at the date of his 
appointment the wholesalers were entitled 
to return them. — Telsen Electric Co., Ltd. 
v. Eastick & Sons, [1930] 3 All E. R. 206. 

5064a. .] — A deed of floating 

charge on the assets of a co. gave power to 
the trustee to appoint a receiver Sc manager, 
who was expressed to be the agent of the 
mtgor. : — Held : on a receiver duly appointed 
under the power entering into possession of 
the premises Sc commencing to carry on the 
business of the co., there was a change of 
occupancy within Poor Rate Assessment Sc 
Collection Act, 1809 (c. 41), s. 10, Sc Public 
Health Act, 1875 (c. 66), s. 211 (3).— 
Richards v. Kidderminster Overseers ; 
Richards v . Kidderminster Corpn., [1890] 
2 Ch. 212 ; 66 L. J. Oh. 502 ; 74 L. T. 483 ; 
44 W. R. 505 ; 12 T. L. R. 340. 

Annotations : — Conid. Re Marriage Neave & Co., North of 
England Trustee, Debenture & Assets Corpn. v. Marriage, 
Neave & Co., [18961 2 Ch. 663. Diatd. National Provincial 
Bank v . United Electrio Theatres (1915), 85 L. J. Ch. 106., 
Reid. I. R. Comrs. v. Thompson, [1936] 2 All E. R. 651. 


5067a. .] — Pltf. assocn. brought an 

action against defts., O. Sc Co., Sc L., managing 
director of the co. Since the matters relevant 
to the action the debenture-holders of C. Sc 
Co. had gone into possession under the 
powers of their debentures, Sc had appointed 
L. as receiver Sc manager. L. filed an 
affidavit of discovery disclosing certain 
documents which he declined to produce, on 
the ground that though he had them in his 
possession at the time when he was managing 
director of the co., he now held them as 
receiver Sc manager of the debenture-holders, 
Sc an order could not be made against O. Sc 
Co., to produce them : — Held .* there might 
be documents which were such that C. Sc Co. 
itself would have the right to inspect for the 
purposes of the action, 0. Sc Co. having a 
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m. Not trustee for company., _ 
trustee for a oo. should not be appointed 
its receiver. — E astern Trust Co. v. 
Nova Sootia Steel & Coal Oo., Ltd. 


R. 


11938) 4 D. L. R. 808 ; 13 M. P. 

237 ; 8F.L. J. (Can.) 99.— CAN. 
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taking ae going concern.} — N ational 
Trust Oo. v. Dominion Iron & Steel 
Oo. (N. S.), [1927] SD.L.R. 1063.— 
CAN. 
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right to redeem them, Sc the right of inspec- 
tion of 0. & Co. could be used by pltf. assocn. 
as L., though an agent for the debenture- 
holders, was also for some purposes the 
agent of 0. Sc Co. — Fenton Textile Assocn., 
Ltd. v . Lodge, [1928] 1K.B.1 ; 90 L. J. K. B. 
1010 j 137 L. T. 241, O. A. 

5067b. Right to sue.] — A debenture o* 

a co. empowered the holder to appoint a 
receiver Sc manager, Sc provided : ” A receiver 
Sc manager so appointed shall be the agent 
of the co. Sc shall have power to take 
possession of & get in the property hereby 
charged.” A receiver Sc manager having 
been appointed, brought an action in the 
name of the co. for the rescission of an agree- 
ment by deft, for the purchase of land from 
the co. Sc forfeiture of the deposit. Sc alter- 
natively for specific performance : — Held : 
the debenture empowered the receiver & 
manager to bring the action without the 
co.’s consent. — M. Wheeler Sc Co., Ltd. v. 
Warren, [1928] Oh. 840 ; 97 L. J. Ch. 480 ; 
139 L. T. 543 ; 44 T. L. R. 093, O. A. 

5069a. .] — Fenton Textile Assocn., 

Ltd. v. Lodge, No. 6007a, ante . 

6091. Add. Annotations : — Apld. Thomas v. Todd, 
[1920] 2 K. B. 511. Consd. Stead, Hazel & 
Co. v. Cooper (1933), 49 T. L. R. 200 ; Con- 
solidated Entertainments, Ltd. v. Taylor, 
[1937] 4 All E. R. 432. 

5095a. .] — Re New Zealand Midland 

Ry. Co., Smith v. Lubbock, [1901] W. N. 106 ; 
rev8d . on other grounds, [1901] 2 Ch. 367, C. A. 

Annotation : — Reid. Re Glaadlr Copper Mines, Ltd., English 
Electro Metallurgical, Ltd. v. Glasdlr Copper Minos, Ltd., 
[1900] 1 Ch. 365. 

5105a. All debenture-holders not before 

court — Sale subject to approbation of Judge.] 

— In a debenture-holders* action, when the 
property comprised in debentures is in 
Jeopardy, an immediate sale will be ordered 
under R. S. C., Ord. 51, r. 1 b, on motion for 
judgment on admissions in the pleadings, 
but, unless all the debenture-holders subse- 
quent to pltfB. are parties to the action, the 
order will be for sale with the approbation 
of the judge, so that the absent debenture- 
holders may be brought in in chambers on 
the application to approve the conditional 
contract for sale. — Re Origglestone Coal 
Co., Stewart v. Origglestone Coal Co., 
[1900] 1 Oh. 623 ; 76 L. J. Ch. 307 ; 94 L. T. 
471 ; 64 W. R. 298 ; 60 Sol. Jo. 240 ; 13 
Mans. 181. 

5110. Add. Annotations : — Apld. MacC&rthy v. 
Agard, L1933] 2 K. B. 417. Refd. Powell 


Dyfiryn Steam Coal Co. v. Griffiths (1934). 
27 B. W. C. C. 408. 

5111a. Short eause — Copies of affidavit In support — 
Necessity for.] — Re Church Stretton 

Mineral Water Co., Ltd. (1904), 52 W. R. 
375 ; 48 Sol. Jo. 299. 

5115. Add. Annotation : — Folld. Westminster 
Bank, Ltd. v. Residential Properties Im- 
provement Co., [1938] Ch. 039. 

5117a. .] — In an action against a co. to 

enforce a mtge. by foreclosure, all the holders 
of debentures which have been issued by the 
co. Sc which rank after the mtge., must be 
made parties, as persons interested in the 
equity of redemption. There is no provision 
made either by statute or any rule of ct. 
which would enable a single debenture holder 
to be appointed to represent as a deft, in 
the action all debenture holders belonging to 
the same class. — Westminster Bank, Ltd. 
v. Residential Properties Improvement 
Co., Ltd., [1938] Ch. 039 ; [1938] 2 All E. R. 
374 ; 107 L. J. Ch. 306 ; 159 L. T. 82 ; 54 T. L. 
R. 075 ; 82 Sol. Jo. 335. 

5120a. Conduct of action — To whom given — Inde- 
pendent party — When desirable.] — The con- 
duct of a debenture holder’s action begun by 
a person whose transactions with the co. the 
ct. considers to require investigation, or 
whose interests are shown to be adverse to 
those of the remaining debenture holders, may 
be given by the ct. to an independent party. 

One of the objects of the co. was to buy Sc 
let premises for use as flats Sc clubs. Its 
first directors were pltf. Sc his nominee, but 
it was in substance a “ one man ” co. with 
pltf. as managing director. It granted leases 
of certain premises to the S. syndicate, of 
which the directors were pltf. Sc the same 
nominee. The co. agreed to pay a yearly 
salary to pltf. Sc guaranteed the issue of 
debentures by the syndicate. The syndicate 
soon failed to pay rent, but pltf. took no 
steps either to enforce payment or forfeit 
the leases : Sc, although the co. was carrying 
on business at a loss, he bought a quantity of 
furniture with its money on its behalf. The 
syndicate issued debentures, pltf. becoming 
the holder of a number of them, Sc also hold- 
ing debentures issued by the co. Later, a 
receiver Sc manager of the property of the 
syndicate charged by the debentures was 
appointed, Sc pltf. began a debenture holder’s 
action against the co., subsequently selling 
the furniture which he had bought Sc the 
leasehold premises at a loss. Ultimately, he 
resigned his directorship : Sc this summons 


PART IIL SECT. 34, SUB-SECT. 6.— 
0. (j). 

•f. Removal .] — A trustee In bkpcy. 
should be removed when some creditors 
desire it, when he is a former secretary- 
treasurer of the co., a shareholder, & a 
creditor. — Re Erik Gas Co., Ltd., 
[1938] 4 D. L. R. 776.— CAN. 


PART III. SECT. 34, SUB-SECT. «.— 
D. (a). 

sd. Jurisdiction of court to order — 
/* winding-up proceedings — On petition 
J<* conveyance to mortgagee of com * 
£®»Vs equity of redemption. h—Re 
assKx Land 8 c Timber Co., Trout's 
Case (1891), 21 O. R. 367.— CAN. 


PART IIL SECT. 34, SUB-SECT, 6.— 

D. (b). 

■I* Jurisdiction of court to order — 


In winding-up proceedings~-On petition 
tor conveyance to mortgagee of company* s 
equity of redemption. f—Re Essex Land 
& Timber Co., Trout's Case (1891), 
21 O. R. 367.— CAN. 

so. Jurisdiction to order sate — Foreign 
immovables .] — A mining co. incor- 
porated in Victoria executed a de- 
benture whereby It charged all Its 
undertaking 8c assets. The assets 
included mineral leases & mineral 
easement licences In respect of land 
situate in Tasmania 8c fixtures on that 
land. Pursuant to the terms of the 
debenture the debenture-holder ap- 
pointed a receiver 4c manager of the 
property charged, with power to sell. 
The debenture-holder took out an 
originating summons for an order 
sanctioning the sale of the property 
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by the receiver 8c manager : — Held : 
there was Jurisdiction to entertain the 
application. — Bond v . North Mount 
Farrell Co., No Liability, [1831] 
V. L. K. 144 ; Argus L. R. 88.— AUS. 


sq. Confirmation by court — Sale by 
receiver .] — In approving a sale by a 
reoeiver in the interests of bondholders 
the ot. must have regard to tho 
Interests of all parties. — National 
Trust Co. v . Great Lakes Paper Co., 
(19361 2 D. L. R. 239.— CAN. 


*r. Alteration of order .] — In an action 
by the trustee for a bondholder to fore- 
close the mtge. deed, the ct. has a 
right later to change 8c correct the 
order for sale 8c distribution. — Royal 
Trust Co. v . Bainbridge Lumber Co., 
[1937] 4 D. L. R. 94.— CAN. 



Oases 5120a — 6194. English and Empire Digest Supplement. 


asked that the conduct of the proceedings 
should be vested in appct., another debenture 
holder, on the ground that pltf. against 
whom gross negligence was alleged, had an 
interest adverse to that of the remaining 
debenture holders : — Held : as the trans- 
actions of pltf. with the co. had never been 
investigated, St as it had so far been Im- 
possible to investigate them, it was desirable 
that the conduct or the action should be given 
to an independent person . — Be Sebvices 
Club Estate Syndicate, Ltd., McCandush 
v. The Company, [1030] 1 Ch. 78; 99 
L.J. Oh. 33; H2 L. T. 127. 


5184a. .] — Be Gotta PbrCha Oorpn., 

Ltd., Thornton v. Gutta Phrcha Oorpn., 
Ltd., [1890] W. N. 251 ; 44 Sol. Jo. 133. 

5140a. Application of assets — Deficiency.]— 

In a debenture-holders' action where there is 
a deficiency, the assets must be applied in the 
following order: (1) costs of realisation, 

(2) costs including remuneration of receiver, 

(3) costs, oharges & expenses of debenture 
trust deed including the trustees' remu- 
neration, (4) pltfs.' costs of action, (6) pre- 
ferential creditors, (8) debenture-holders. — 

Re Glynoorrwg Colliery Oo., Kailway 
Debenture & General Trust Oo. v. The 
• Co., [1920] Oh. 051 ; 06 L. J. Oh. 48; 70 
Sol. Jo. 857 ; sub nom. He Glynoorrwg 
Colliery Oo., Re Railway Debenture St 
General Trust Oo., 180 L. T. 150. 

5149b. .] — Re Burradon St Ooxlodge Coal 

Oo., Ltd. [1920], W. N. 15. 


51*70. Add* Annotation : — Refd. Re Glyncorrwc 
Colliery Oo., Hallway Debenture St General 
Trust Oo. v. The Oo., [1920] Oh. 951. 

5184a. On authority of reoeiver — To carry on 
business of company.] — Thomas v. Todd, 
No. 4979a, ante. 


5184b. To enforce rights under Landlord Sc 

Tenant Act, 1927 (c* 86), s. 5.] — 'A co. was 
the lessee of certain premises under a 
lease expiring on June 24, 1930. In 1025 
the oo. issued a debenture by which it 
charged all its undertaking St all its pro- 
perty, present St future, including its un- 
called capital in favour of the debenture 
holders. On Apr. 22, 1929, the oo. gave 
notice to the landlords under above sect., 
requiring them to grant to it a new lease of 
the premises. In July, 1929, the debenture 


holders in exercise of the power on that 
behalf in the debenture appointed a reoeiver 
of the property St assets therein comprised. 
The landlords having failed to comply with 
the oo.'s request for the grant of a new lease 
the receiver on Sept. 23, 1929, commenced 
an action in the county court in the name of 
the co. to obtain the grant of a new lease. 
On Oct. 15 a compulsory order was made to 
wind up the co. A a liquidator was appointed : 
— Held: the right to apply for a renewal of 
the lease under above sect, was a right given 
by the co. to the debenture holders as part of 
their security, St the receiver was entitled to 
enforce that right notwithstanding the 
liquidation of the co. — Gough's Garages, 
Ltd. v. Pugslby, [1930] 1 K. B. 015 ; 99 
L. J. K. B. 226 ; 143 L. T. 38 ; 40 T. L. R. 
283 ; 74 Sol. Jo. 215 ; 28 L. G. R. 289. 

Annotation : — Bsfd. Smith v. Metropolitan Properties Oo., 
[1932] 1 K, B. 314. 

5186a. Who should sue for con- 

tribution — Liquidator.] — Where in a winding 
up the general assets are insufficient for the 
payment of the preferential creditors of the 

* co., the proper pltf., in an action under 
sect. 209 of 1908 Act, to recover contribution 
from a debenture-holder with a floating charge 
towards payment of a preferential debt is 
the liquidator acting in the name of the co. — 
Westminster Oorpn. At United Travellers 
Club Oo., Ltd. v. Chapman, [1910] 1 Oh. 
101 ; 85 L. J. Oh. 384 ; 114 L. T. 03 ; 80 
J. P. 74 ; [1910] H. B. R. 12. 

5186b. Debenture given for money bonk fide 
advanced — After knowledge of presentation 
of petition for winding up.] — The fact that a 
person to whom a debenture was granted after 
a petition to wind up the co. had been 
launched had knowledge of the launching 
of such petition does not prevent the ct. 
from validating the debenture, if it was given 
for money advanced by the debenture- 
holder for the purpose of bond fide assisting 
the co. to pay wages, St the costs of appct. to 
such an application to validate his debenture, 
notwithstanding 1908 Act, s. 205 (2), St of the 
liquidator, may be paid out of the assets of 
the co. — Re Park Ward St Oo., Ltd., [1920] 
Oh. 828 ; 95 L. J. Oh. 684 ; 135 L. T. 675 ; 
70 Sol. Jo. 670; [1926] B. St O. R. 94; 

5194. Add. Annotation: — Consd. Allen v. Royal 
Bank of Canada (1925), 41 T. L. R. 625. 


PART IIL SECT. 84, SUB-SEOT. 6— 
E. (•) !L 

8128 I. Who may sue.] — Downer v. 
Bouqhnrr (1930), 60 O. L, R. 279. — 
CAN. 

PART 111. SECT. 84, SUB-SECT. 

E. <4). 

sk. Affldmdt* — Made before <n‘ 
etitution of proceeding* — Inadmissible* ) 
— Trusts Sc Guarantee Oo., ltd. e. 
D&umbslLrr Power Oo., (19241 2 
D. L. ft 208 ; (1924] iW.W.JL 1029. 
—CAN. 

61801. Kt ports application.] — A 
reoeiver ought npt to do appointed ex 
p especially tor the purpose ot taking 
possession of Sc managing a going 
business, exoept in extraordinary 
oiroumstanoas. — T rusts Sc Guarantee 
Co., Ltd. a. Drukhxllbr Power co., 
{19&y 2 D. L. R. 208; (19241 f 
W. W. R. 1029.— CAN, 


PART III. SECT. 84, SUB-SECT. 6.— 
E. (f) fl. 

6148 1. Form of Judgment] — Martin 
v. Clarkson, (1926) 4 D. L. K. 232; 
87 O. L. R 499 ; 5 0. B. R. 836.— 
CAN. 

PART III. SECT. 84, SUB-SECT. 6 — 

E. (i) U. 

si. Security — When ordered.] — Order 
for security lor costs granted against 
receiver of oo, who lived outside the 
jurisdiction. — Lake Sulphite Pulp 
C o. t>. Charles W. Cox, Ltd., (1938] 
3 D. L. RT768.— CAN. 

PART 111. SECT. 34, SUB-SEOT. 7. 

si. Competition between liquidator At 
rtoeiver — Liquidator preferred .] — Where 
there Is a question of competition 
between a liquidator Sc a receiver 
appointed by the ot,, at the instance 
of debenture-holders or mtgees., the 
ct. will ordinarily. In the exertise of its 
jurisdiction, give protores os to the 
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liquidator. — Re Khabkhabee Col- 
lieries, Ltd. (19S0), I. L. R. 68 Gale. 
646. — IND. 

PART IIL SECT. 84, SUB-SECTT. S. 

sk. Whether interest payable after 
maturity of bond — Combined effed of 
trust deed, debenture db bonds.}—- 
Trusts 4c Guarantee Oo., Ltd. «. 
Continental Supply Oo., Ltd., (19821 
1W.W.H. 921. — CAN. 

PART IU. SECT. 86. 


»o’i 

(c. 20), s. 47.1— The words do not refer 
to a winding up under any particular 
Act in the sense of a dissolution, out 
mean a winding up of a oo. in the 
sense of a realisation of the assets, a 
distribution of the prooeeds among 
creditors Sc an adjustment of the rights 
of shareholder* among themselves. Sc 
therefore a oo. may be “ being wound 
up *• In this senqe under Bkpcy. Act, 




VoL X. — Companies. Cases 5314 — 5807a. 


5814. Add. Annotations : — Dlstd. Be Stanton, Hogg 
v. Hanle (1927), 44 T. L. B. 118. Retd. Be 
Stanton, [1928] 1 K. B. 464. 

5816* Add. Annotations: — Coned. Be Stanton* 
Hogg v. Maule (1927), 44 T. I* B. 118. 
Retd. Be Stanton, [1928] 1 K. B. 464. 

5316». May decide validity of debentures.] — 

Less than three months before the commence- 
ment of its compulsory winding up in a county 
ct., a co. having a paid-up capital of less than 
£ 10,000 issued debentures to the extent of 
£4,500 in favour of two persons. The 
liquidator moved in the county ct. for a 
declaration that the debentures were invalid 
either as a fraudulent preference under 1908 
Act* s. 210, or as a floating charge created 
otherwise than to r cash under sect. 212, 
& that the persons named in the debentures 
had no rights in respect of the sums expressed 
to be secured thereby except as unsecured 
creditors : — Held : the county ct. judge had 
jurisdiction to entertain the liquidator's 
application, A, as he had done so, his dis- 
cretion could not be interfered with. — Re 
F. & B. Stanton, Ltd., [1928] 1 K. B. 
404; 97 L. J. K. B. 131; 138 L. T. 175; 44 
T. L. R. 118; [1927] B. & O. B. 187, D. O. 

5823. Add. Annotation : — Retd. Russian Sc English 
Bank v. Baring Bros. Sc Co., [1936] 1 All E. B. 
505. 

5824. Add. Annotation : — Retd. Russian Sc English 
Bank v. Baring Bros. Sc Co., [1936] 1 All 
E. R. 505. 

'337. Add. Annotation : — Retd. Loch v . Black- 
wood, [1924] A. O. 783. 

'338. Add. Annotation : — Retd. Re Cooper (Cuth- 
bert) Sc Sons, Ltd., [1937] Ch. 392. 


5846. Add. Annotation : — Retd. Williams v. 
Atlantic Assurance Co. (1932), 37 Com. Oas. 
304. 

5854. Add. Annotation : — Retd. Loch v. Black- 
wood, [1924] A, 0. 788. 

5357. Add. Annotation: — Retd. Loch v. Black- 
wood, [1924] A. 0. 788. 

5857a. A co. was registered in Barbados 

under Cos. Act, 1910, of Barbados, as a 
ublic co., in order to carry on testator's 
usiness Sc to divide the profits of it between 
members of his family entitled under his will 
to share them ; the managing director had 
a preponderating voting power. Upon a 
petition for winding up by shareholders who 
were not directors, it appeared that the 
directors had omitted to hold general meet- 
ings, or to submit accounts, or recommend a 
dividend, Sc that they had laid themselves 
open to the suspicion that their object in so 
omitting was to keep petitioners in Ignorance 
of the go’s, position Sc affairs Sc to acquire 
petitioners' shares at an under-value : — 
Held : the power to wind up the co. under 
sect. 127 (vi) of that Act [whioh was identical 
with 1908 Act, s. 129] was not confined to 
cases in which there were grounds analogous 
to those mentioned earlier in the sect. ; Sc 
in the circumstances of the case, regard 
being had to the domestic character of the 
co., petitioners were entitled under that 
provision to a winding-up order. — Loch v. 

• Blackwood (John), Ltd., [1924] A. 0. 783 ; 
93 L. J. P. 0. 257 ; 181 L. T. 719 ; 40 T. L. R. 
732; 68 Sol. Jo. 735 ; [1924] B. Sc O. B. 209, 
P. O. 

Annotations : — Confd. Davis Sc Oo. v. Brunswick (Australia), 
Ltd., Brunswicke-Balke-Oollender Oo. Sc Brunswick Radio 
Corpn., [1936] 1 All ID. It. 299 ; lie Anglo -Continental 
Produce Co., [1939] 1 All K. R. 99. 


as well as under either Dominion or 
provincial Winding-up Acts . — Re Irma 
J o -operative Co., Ltd.. Re Love & 
Knud son, [19251 1 D. L. R. 27 ; 11924] 

W. W. R. 850. — CAN. 

*n. Whether proceedings under Bank- 
ruptcy Act condition precedent .] — Leave 
nay be given a oo. to institute pro- 
seedlngs under Winding-up Act, Sc a 
windlng-up order made, although pro- 
ceedings have not been instituted in 
Jkpcy. by petition for a receiving order 
cr by authorised assignment . — Re 
»Ic A rthur Lumber ft Fuel Oo., Ltd., 
1931) 3 W. W. R. 102 ; 40 Man. L. R. 
,99. — CAN. 

sp. Application of Federal Winding * 
ip Act — To solvent provincial company]. 
— No ground found for applying 
federal Winding-up Act to a solvent 
jrovincial oo . — Re Mutual Entkr- 
thsbs Inc., [1938] 2 D. L. R. 778.— 
JAN. 

»ART Hi. SECT. 86. SUB-SECT. 1.— A. 

o i. To remit to Sheriff Court .) — 

Held ; under Cos. Act, 1929, a. 116 (3), 
the ct. has power to remit a petition 
the winding-up of a co. to the 
sheriff ct. only where the capital of the 
oo. paid up or credited as paid up does 
not exceed *10,000.— Re Chaney ft 
Bull, U»S 01 8. a 759.— SCOT. 

t. Add " reesd. 14 8. 0 R 624." 

part in. am. 86. sub-sect, i.— 

a (oi* 

1 1 - — .1 — Re Albion Machine Oo. 

JLU 1M»] 1 D. L. R. 274 ; 16 

O. B. R. 246.— CAB. 


PART III. SECT. 36, SUB-SECT. 2.—B. 

n j Delay not accounted for .1 — 

Re Southland Woollen Mills, Ltd., 
[1929] N. Z. L. R. 289.— N.Z. 

PART III. SECT. 86, SUB-SECT. 2.— 

0. (a). 

a i, .] — Where the notice pro- 
vided for by Winding-up Act, R. S. C., 
1906 (c. 144), s. 4, has not been served, 
ft a petition for a winding-up order is 
presented, the question whether the 
oo. is “ unable to pay Its debts as they 
become due,'* within sect. 3 (a), must 
be determined by the ct. upon the 
material filed. — Re Milo Wheat Co., 
Ltd., [1925] 2 D. L. R. 1170 j ri925] 

1 W. W. R. 1142 : 35 Man. L. R. 1 ; 

5 0. B. R. 707.— CAN. 

PART in. SECT. 36, SUB-SECT. 2.— 
D. (a). 

di. .1 — Re James Lumbers 

Oo., Ltd., [1926] 1 D.’L. R. 173 ; 58 
O. L. R. 100.— CAN. 

d 11. .] — Re British 

Empire Steel Corpn., Ltd. (N. 8.), 
[1927)2 D. L. R. 964.— CAN. 

si. .) — A shareholder of 

a limited oo. filed a petition for winding 
up on the grounds set out in Winding- 
up Act, R. 8. O., s. 10 (d). Subse- 
quently to the petition, a meeting of 
the shareholders of the oo. was called 
ft the shareholders, by a large majority, 
voted that the co. should continue in 
business : — Held .* a winding-up order 
should be made. — Re Base-O-Lxtb 
Products, Ltd., [1933] O. R. 156; 
1 D. L. R. 746.— CAN. 

e If. .1 — On an application for 

the winding up of a oo., made by the 
A.-G. pursuant to sect. 6 of Coa 
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(Speoial Investigations) Act, 1935, 
whioh provides that on such application 
the ct. shall have the same powers. 
Sc the provisions of the Cos. Aot 
shall apply as on a winding up petition 

S resented by the co., it appeared that 
ae business of the oo. could not be 
carried on consistently with candid 
ft straightforward dealings with the 
public, from whom further capital 
was required if the co. were to continue 
to exist : — Held : It was just ft equit- 
able that the oo. should be wound np. — 
Re Producers Real Estate ft 
Finance Co., Ltd., [19361 V. L. R. 
236.— AU8. 

S . Control by one shareholder. ] — 
er sect. 162 (vi) of Indian Co.'s 
Act, 1913, which provides that a oo. 
may be wound up oy the ct. if the ct. 
is of opinion that that course is just 
& equitable, the fact that one share- 
holder has a preponderating voice In 
the oo. 's affairs, by reason of owning 
or controlling a large number of shares, 
is of itself no reason for a winding-up 
order.— Ripon Press ft Sugar Mill 
Co. v. Qopal Ohetti (1981), 68 L. R. 
Ind. App. 416. — 1ND- 

nr. Application by fully -paid share- 
holder.] — In spite of sect. 172 (1) of 
Coe. Aot. 1933, a fully -paid shareholder, 
who petitions solely in that character, 
ft who cannot show that there will be a 
tangible surplus of assets in which he 
wfiT participate, should establish as 
part of his ground for the order that 
the substratum of the co. has gone or 
that there is a case for investigation in 
the affairs of the oo., or that there is 
some other good reason for Incurring 
the costs which are the consequence of 
a winding-up order of the ct .-— Re 
Taranaki Amutoontb (Hawbra), 
Ltd., [1935] N. Z. L. R. *8.— H.Z. 




Cases 5857b— 5879a. English and Empire 

5857b. Control acquired by one director.] — Where 
the capital of a private co. is so owned as to 
make the co. in substance a partnership & one 
director has purported by means of irregu- 
larities to acquire complete control or 
the co. & to exclude the other director of 
directors from the management of it, it may 
be 44 just & equitable ” that the co. should be 
wound up . — Re Davis & Collett, Ltd., 
T1936] Ch. 093 ; 104 L. J. Ch. 340 ; 153 L. T. 
329 ; 79 Sol. Jo. 609 ; [1934-5] B. Sc C. B. 
274. 

Annotation : — Refd. Be Cooper (Outhbert) & Sons, Ltd.. 

[1037] Oh. 392. 

5357c. Private company — Refusal to register trans- 
fer to executors.] — A private co. was formed 
in 1918 with a capital of £10,000 in £1 shares, 
half of which belonged to 0. O. Sc half to his 
two elder sons. C. C. Sc his two elder sons 
were the first directors of the co. & continued 
to be so until 1930, when C. C. died, leaving 
his two elder sons sole directors. By his 
will C. C. appointed his three younger sons, 
who were employed in the business but were 
not members of the co., exors. thereof Sc 
bequeathed his 5,000 shares equally between 
them. 

The arts, of the co. provided that the 
directors might in their absolute discretion 
refuse to register any transfer of shares, & 
without assigning any reason p or such refusal, 
Sc that this power should extend to the 
registration of the personal representatives of 
a deceased shareholder. The directors refused 
to register the exors. in their capacity of 
• beneficiaries under the will as members of 
the co. Subsequently the directors dismissed 
the exors. from their employment with the 
co. & refused to supply them with copies of 
the balance-sheet & accounts for the year 
ending June 30, 1930. The exors. presented 
a petition for the winding-up of the co. on 
the ground that in the circumstances above 
stated it was just Sc equitable that the co. 
should be wound up : — Held : though the 
principles applicable to the case were those 
which would be applied in an action for 
dissolution of partnership, there were no 
grounds shown in the petition on which it 
would be 44 just Sc equitable ” within 1929 
Act, s. 188, to make a winding-up order. — 
Re Cooper (Outhbert) & Sons, Ltd., [1937] 
Ch. 392; [1937] 2 All E. B. 400; 106 

L. J. Ch. 249 ; 167 L. T. 545 ; 63 T. L. B. 648 ; 
81 Sol. Jo. 338 ; [1930-37] B. & C. B. 219. 


Digest Supplement. 

5864a. .] — Re Electric Arms Sc 

Ammunition Syndicate (1891), 35 Sol. Jo. 
818. 

5872. Add. Annotation : — Refd. Loch v. Black- 
wood, [1924] A. O. 783. 

5879a. Subsidiary company.] — The New 

South Wales Cos. Act, 1899, s. 84 (e), is 
identical with the English Cos. Act, 1929, 
s. 108 (0), Sc provides for winding up by the 
ct. when, in the opinion of the ct., it is just 
& equitable that the co. should be wound up. 

A large American co. trading in gramo- 
phone records formed a subsidiary co. in 
Australia. The directors of the subsidiary 
co. who had previously been agents to the 
parent co., were interested in a competing 
co. & by a special agreement they were 
entitled to compete with the subsidiary co. 
These directors were also the holders of all 
the preference shares in the subsidiary co. 
& had been guaranteed by the parent co. or 
- its nominees that the interest on the pre- 
* ference shares should be fully paid for two 
. years after the date of allotment, & that in 
the event of the subsidiary co. being wound 
up within the said two years 20a. in the £1 
would be paid in respect of the capital of the 
preference shares. Within the period men- 
tioned in the guarantee, & at a time when, 
owing to the general depression in trade, 
business was bad & the subsidiary co. was 
being carried on at a loss the directors 
presented a petition to wind up the subsidiary 
co. : — Held : ( 1 ) the existence of the guarantee 
was only material in considering whether a 
compulsory order shall be made in so far as 
it biassed the evidence on either Bide ; 
(2) in considering whether it was just Sc 
equitable to wind, up the co. the criterion 
was not whether the directors were seeking to 
obtain the benefit of the guarantee or whether 
the parent co. were seeking to carry on the co. 
until such time as the guarantee had expired 
& thus avoid liability thereunder ; but 
whether, having regard to all the circum- 
stances, there was at the date of the pre- 
sentation of the petition a reasonable hope 
that in time the subsidiary co. could be 
carried on at a profit. — Davis & Co., Led. v. 
Brunswick (Australia), Ltd., Bruns- 
wicke-Balke-Collbnder Co. & Bruns- 
wick Radio Corpn.,.[1930] 1 All E. R. 299, 
P. C. 


PART III. SECT. 36. SUB-SECT. 2.— 
D. (b) I. 

f I. Property of speculative value.] 

— Appot. was a minority shareholder, 
holding 37,300 shares of the total 
capitalisation of 2,000,000 shares. 
The property owned by the oo. was 
an undeveloped mining location of 
merely speculative value. The loca- 
tion was intaotAc there were practically 
no liabilities, but the actual oash in 
the treasury was trifling : — Held : the 
case was not brought within the olaas 
of oases in which a winding-up is 
ordered, beoause the whole substratum 
of the und 
Re Jury 

Oo., LTD., [1928] 4 D. L. R. 735 : 63 
O. L. R. 109.— -CAN. 


ertoking has disappeared. — 
Gold Mins ~ 


Development 


f II, .] — The mere fact that 

there has been depredation in the value 
of Its assets, or that the assets had 
beoome frosen instead of liquid, did 
not establish the disappearance of the 
substratum . — Be Toronto Finance 


Oorpn., [1930] 3 D. L. R. 882; 65 
O. L. R. 351.— CAN. 

PART III. SECT. 86, SUB-SECT. 2.— 

D. (b) il. 

1 1. .] — Re Dominion Steel 

Corpn. (N. 8.), [1927] 4 D. L. R. 
337.— CAN. 

m I. .] — Where a oo. having for 

its main object tbe manufacturing & 
dealing in oement had failed to oom- 
menoe business lor a period of 5 years 
following its Incorporation , but an 
apparent majority of shareholders were 
then desirous to commence the manu- 
facture of hydrated lime in accordance 
with one of the subsidiary objects, on 
a petition by a shareholder for com- 
pulsory winding up on the grounds of 
delay in oommenoing business, & that 
It was just Sc equitable that the co. 
should be wound up : — Held ; the 
delay not having been satisfactorily 
explained. Sc it appearing that there 
was no prospect of the oo. oommenoing 
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business either in accordance with its 
ma i n object or tbe subsidiary object, 
the substratum of the oo. had gone Sc 
petitioner would appear entitled to an 
order for compulsory winding-up on 
either ground alleged. — Re National 
Portland Oement Co., Ltd., [1930) 
N. Z. L. R. 564.— NJS. * 


PART III. SECT. 86, 8UB-SECT. 2.— 

D. (d). 


1 li. .1 — Although a on., may 

be wound up where there is a complete 
deadlock in its management, where 
a substantial majority of the share- 
holders are opposed to the making of 
the order, where the petition Is the 
outoome of a mere domestic quarrel. 
Sc, where no substantial advantage will 
accrue from the granting of the order, 
an order will not be made . — Re 
Shipway Iron Bell Sc Wire Manu- 


VoL X* — Companies. Oases 5385a- 5478a. 


5885a. — — •] — A co. presented a petition for its 
compulsory winding up, under Cos. Act, 
1929, s. 180 (0), on the ground that it was 
just & equitable that it should be wound 
up. The petition was presented as the out- 
come of a resolution to wind up carried by a 
majority, which was not a three-fourths 
majority, of the shareholders. The sub- 
stantial reasons given for its being just & 
equitable to wind up were, (i) that the majority 
of shareholders desired to have repaid to 
them the money which they had tied up in 
the co., as it was not earning any interest 
or dividend, & (ii) that there was a state of 
deadlock & friction which made it impossible 
for the business of the co. to be carried on. 
The co. was not being carried on at a loss : — 
Held : the ct. ought not to exercise its juris- 
diction under Cos. Act, 1929, s. 180 (6), 
unless some wrong has been done to the co. 
& the co. is deprived of its remedies in respect 
of it by the improper use of voting power of 
the shareholders, or that the substratum 
of the co. has gone, or that it is impossible, 
owing to the way in which the voting power 
is held Sc to the feelings of the directors 
towards one another, for the business of the 
co. to be carried on. Petitioner had failed 
to establish that any of these conditions 
existed, & the petition ought to be dismissed. 
— Re Anglo-Continent an Produce Co., 
1/TD., [1939] 1 All E. R. 99 ; 83 Sol. Jo. 95. 


5888. Add. Annotations : — Consd. Loch v. Black- 
wood, [J924] A. C. 783. Apid. Re Davis Sc 
Collett, Ltd., [1935] Ch. 893. Held. Re 
Cooper (Cuthbert) Sc Sons, Ltd., [1937] Ch. 
392. 

5897a. Omission to hold general meetings or 

to submit aooounts.1 — Loch v. Blackwood 
(John), Ltd., No. 5857a, ante . 

5454a. Petition for winding up of unregistered 
foreign company dissolved before 1929 Aot.] — 

Re Russian & English Bank, No. 8548b, 
post . 

5478a. Local authority — Distress for rent — No 
goods on company’s premises.] — Though a 
registered co. limited by shares cannot be 
sued in an action by a local authority for the 
recovery of unpaid rates, it can be wound up 
compulsorily by the ct. on a petition pre- 
sented by the local authority if, under a dis- 
tress warrant, no goods are found on its 
premises which can properly be seized. 

The local authority in such a case is a 
creditor within sect. 170 of Cos. Act, 1929, Sc 
entitled to present a petition. — Re North 
Bucks Furniture Depositories, Ltd., 
[1939] Ch. 090 ; [1939J 2 All E. R. 549 ; 108 
L. J. Oh. 275 ; 100 L. T. 523 ; 103 J. P. 207 ; 
55 T. L. R. 094 ; 83 Sol. Jo. 359 ; 37 L. 0. R. 
871. 


r i. Question of fact.] — Although 

a majority shareholder may not 
tvrannously or fraudulently or for an 
ulterior purpose dominate a minority 
shareholder yet In deciding on a peti- 
tion for an order for the winding up of 
the oo. on the ground that it iB just 
& equitable that such an order should 
be made, each case muBt he decided 
on its own facts. — Re Sovereign Oil 
Co., I /ro., 11934] 3 W. W. R. 317.— 
CAN. 

1 1 . Differences between two sole 

members.] Where resp. had treated 
the oo. as his own business in suoh a 
way as to destroy his fellow-share- 
holder’s confidence in the Impartiality 
of his administration : — Retd : it was 
Just Sc equitable that the oo. should be 
wound up. — T homson v. Drysdale, 
11925] 8. G. 311.— SCOT. 

t ii. Deadlock caused by peti- 

tioners. }— Winding-up order refused. 
— Re James Lumbers Oo., Ltd., 
“mi *>. L. R. 173 ; 58 O. L. R. 100. 


t Hi, .1— At the time of the 

presentation of the petition there were 
only four directors, whereas the oo. 
under its bye-laws should have five. 
The two petitioning directors had 
recently refused to attend meetings or 
to discuss with the other directors the 
management of the oo.'s affairs: — 
Reid : if any deadlock existed it was 
created by toe petitioners & was not a 
ground for ordering winding-up . — Re 
Toronto Finance Oorpn., [19301 8 
D. L. R. 882; 05 O. L. R. 35L— 
CAN. 

PART IIL SECT. 86. SUB-SECT. 2.— 

D. (e). 

6897a i. Managing director 

inducting affairs as though company 

PART ILL SECT, 86, SUB-SECT. 8.— A. 

•g- Zoom to appeal from order— 
Whengmtod.] — Winding-up Act, 1927, 
s, 103. applies to an application for 
to. appeal feom an order allowing 
or dismissing a petition to wind up a 


oo. Leave to appeal should not he 

G ranted, however, unless there appears 
o be some reason for doubting the 
validity of the judgment in review. 
“ Future rights ” In sub-sect, (a) of 
said sect. 103 should be given a wide 
Interpretation ; Sc the question to be 
raised on the intended appeal from an 
order dismissing a winding-up petition 
may Involve future rights although the 
applicant for leave to appeal Is merely 
a shareholder Sc not a creditor. — Re 
Canada National Fire Insurance 
Co.. [1930] 3 W. W. R. 209 ; 39 Man. 
L. R. 195.— CAN. 

■h. Security on appeal — Extension of 
time for giving .) — The Ct. of Appeal 
has no power to extend the time for the 
giving of the security which Companies 
Winding-up Act, R. S. 8. 1920 (o. 82), 
requires to be given when an appeal Is 
taken from an order or decision in a 
proceeding under that Aot. Resp.’s 
approval of the appeal book prior to 
the expiration of the time within which 
the security had to be given was held 
not to have been a waiver of his right 
to the security. — Shaunavon But- 
chers, Ltd. v. Burnebs, [1930] 1 
W. W. R. 760 ; 3 D. L. R. 656 ; 24 
S. L. R. 399.— CAN. 

PART IIL SECT. 86, SUB-SECT. 3.— 
B. (b) ii. 

o 1. Petitioner herein, 

the holder of bonds of the co., which 
gave him in the words thereof a “ first 
floating charge ” on “ the undertaking Sc 
all the assets of the oo.. both present Sc 
future " : — Held s to have a right to 
apply tor a winding-up order Sc to have 
made out a case therefor. He was not 
obliged to proceed on the covenant to 
pay in the bonds Sc by way of judg- 
ment Sc t xecutlon rather than by way 
of the proceedings for a winding-up 
order. — Re Mid-West Glass Co., Ltd., 
[1931] 3 W, W. R. 165 ; 40 Man. L. R. 
889.— CAN. - 

PART HI. SECT, 86, SUB-SECT. 8.— 
B. (b) lv, 

•q i. .] — A petition for 

the winding up of a oo., filed by a 
creditor with the view of enfotmng 


payment of a disputed debt, is an 
abuse of the process of the ot. Sc should 
be dismissed. — Pyda Satyarazu v. 
Guntur Cotton Sc Paper Mills Co., 
Ltd. (1924), I. L. R. 48 Mad. 267.— 
IND. 

6439 U. .] — Smithvikld 

Cold Storage Sc Export Co. op 
South Africa, Ltd. v. Lever (1924), 
45 N. L. R. 73.— S. AF. 


PART III. SECT. 36, SUB-SECT. 3.— 
B. (o) i. 

5464 1. Executor of deceased share- 
holder.} — Held: entitled to present 
a winding-up petition, although his 
name had not been entered In the books 
of the oo. as the holder of the shares. 
Sc notwithstanding that the oo.'s 
Aot of incorporation provided that 
certain formalities must be observed 
before the oo. was obliged to recognise 
as a shareholder a person who had 
become suoh by transmission by law. — 
Re Great West Permanent Loan Oo. 
Sc Winding-Up Aot (Man.), [1927] 2 
W. W. R. 15.— CAN. 


PART IIL SECT. 36, 8UB-SE0T. 3.~ 
D. (a) i, 

1 i. General rule — Winding up detri- 
mental to all oonoemedj — wtnding-up 
order set aside. — Re Shipway Iron 
Bell Sc Wire Manufacturing Co., 
Ltd., [1926] 2 D. L. R. 887 ; 68 O. L. R. 
585.—— CAN. 


PART IIL SECT. 36, SUB-8E0T. 3.— 
D. (a) ii. 

a I. Exceptional circumstances.] 

— A creditor of a co. presented a 
petition for the winding up of the co. 
by the ct. The co. haa gone Into 
voluntary liquidation. Sc the petition 
was opposed on the ground that the 
majority of the creditors desired the 
voluntary winding up to be continued. 
A statement of the co.’s affairs 
showed that Its liabilities amounted 
to 6335,000, while its assets were 
oetlmated at 69.300 ; that about 
6116 , 000 , stated to be irrecoverable, 
had been advanced to directors of the 
oo. ; Sc that the oo. had received large 
advances from associated cos., part 


J.B. 
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5562. Add. Annotation; — Consd. He Anglo-Con- 
tinental Produce Co., [1939] 1 All E. R. 99. 

6580a. Whether vacation Included in calcula- 

tion.] — The seven days required by General 
Orders No. 2 made upon the Cos. Act, 1862, 
may be counted in the vacation. — He 
London India Rubber Co. (1880), 14 
W. B. 594, L. 0. 

6685. Add. Citation :—[1889] W. N. 1. 

5590a. Effect on right to costs.] — P ractice 

Note, [1929] W. N. 66 ; 107 L. T. Jo. 245. 

5005. After this case add : — 

.] — See, nova, 1929 Act, s. 296 (5). 

5684a. Affidavit by assistant secretary] — 

Under Cos. (Winding-up) Rules, 1929, r. 29, 
where the petition is presented by a corpn., 
the affidavit verifying it is to be made by 
some director, secretary or other principal 
officer. The assistant secretary of a co. is 
not a principal officer for the purpose of this 
rule.-^PRAcncE Note, [1937] W. N. 360 ; 
184 L. T. Jo. 360. 

5648. Add. Annotation : — Refd. Re City Life 
Asece., [1920] Oh. 191. 

5654a. Discretion of court to allow appearance 
although no notice given.}— Practice Note 
(1930), 09 L. Jo. 268 ; [1930; W. N. 78. 

5708. Add. Citation [1889] W. N. 1. 


5711. After this case add 

.] — $ee, now , Winding-up 

Buies, 1929, r. 36. 

5815a. .] — Re Katherine et cie, Ltd., 

No. 5959c, post. 

5819. After this case add : — 

.] — See, now, 1929 Act, s. 175. 

5829. Add. Annotation : — As to (3) Folld. Re 
Vocation (Foreign), Ltd. (1932), 48 T. L. R. 
526. 

5841a. Issue of debenture — For money advanced to 
company for payment of wages.] — Re Park 
Ward & Co., Ltd., No. 6180b, ante. 

5881. Add. Annotations: — Distd. Re Stanton, 
Hogg v. Maule (1927), 44 T. L. R. 118. 
Refd. Re Stanton, [1928] 1 K. B. 404. 

5890. Add. Annotation: — Refd. Hearts of Oak 
Assurance Co., Ltd. v. A.-G. (1931), 47 
T. L. R. 579. 

5908a. Application for order under 1908 Act, 

• s. 175 (8), for exculpation — Right of successful 

• applicant to costs.] — Re Amusements Con- 

• struction Co., Ltd., [1927] W. N. 7. 

5988. Add. Annotation ; — As to (2) Refd. Re Home 
& Colonial Insurance Co., [1930] 1 Ch. 102. 

5943. Add. Annotation : — Refd. Re Porter (Wil- 
liam) & Co., [1937] 2 All E. R. 361. 

5948a. On contracts.]-— Stead, Hazel & Co. 

v . Cooper, No. 5959d, post. 


of which were completely secured. 
Creditors to the extent of £300,000, 
Including one whose claim amounted 
to about two-thirds of the co.*s whole 
Indebtedness, had assented to the 
voluntary winding up. & petitioner, 
who was a creditor to the extent of 
£5,000 only, was the sole creditor who 
objected to the oo. being wound up 
voluntarily : — Held : although as a 
general rule the oo. would have regard 
to the wishes of a majority of creditors, 
the oirru instances were of such a 
special character that an exception to 
the general rule should be made, 8c a 
windlng-up order pronounced. — Boo- 
bouub v. Mann, MaoNeal 8c Oo., Ltd., 
[19261 8. S. 637.— SCOT. 


PART IIL SECT. 36. SUB-SECT. 3.— 
D. (o). 

sd. Possibility of restoration of lost 
capital. ] — On an application for wind- 
ing-up under R. 8. O., 1927, on the 
ground of impairment of capital the 
et. must determine the extent of the 
impairment, 8c whether the lost capital 
Is likely to be restored within one 
year. — lie Eastern Fxjr Finance 
Corpn., Ltd., [19341 1 D. L. R. 611 ; 
7 M. P. R. 201. — CAN. 

s. Impairment of capital. ) — Under 
sect. 352 of Cos. Act, 1932, impediment 
of capital alone is not a ground for 
windlng-up a solvent trading oo. — Re 
Winnipeg Saddlery Go., Ltd., [1934] 
8W.W.R.1; 42 Man. L. R, 448.— 
CAN. 


PART IIL BtLCT. 86, SUB-SECT. 3.— 
* E. (a). 

si. Creditor's petition — Statement of 
debt.) — A petition presented by a 
creditor for the winding up of a oo. 
under Cos, Act, 1863, c. 81. ought to 
set forth the debt In respect of which 
the petitioner claims to be a creditor, 
together with the particulars of such 
debt, but, semble* he is not precluded 
from alleging simpliciter that he is a 
creditor. Where a petitioner alleges 
one debt 8c gives evidence of another 
the Irregulartty may, in case of sur- 
prise, be cured by the amendment of 
the petition or the adjournment of the 


bearing. — Re Barrier Reef Trad- 
ing Co., Ltd. (1929), 8. R. (Q.) 177. — 


PART III. SECT. 36, SUB-SECT. 8.— 
E. (h). 

sm. Examination of petitioner — 
Application by shareholders for second 
application .1 — Application refused. — 
Re Winding-Up Act, Re Great West 
Permanent Loan Oo. (Man.), [1927 J 
2 W. W. R. 433.— CAN. 

PART III. SECT. 36, SUB-SECT. 3.— 
E. (i.) ii. 

st. Dispute as to petilionina creditor's 
debt.] — Where a co. is insolvent the ot. 
will not stay the proceedings on the 
ground that there is a bond fide dispute 
as to the petitioning creditor's debt.— 
Re Private Co., [1935] N. 25. L. R. 
120. — N.Z. 


PART HI. SECT. 36, SUB-SECT. 4.— 

B. (b) i. 

6829 I. General rule — Property be- 
comes affected with trust for creditors .] — 
A winding -up order establishes a 
ouasi -trust of which the creditors are 
the beneficiaries & which for the pur- 
pose of set-off. is an entity essentially 
distinct from the original corpn. when 
carrying on business for the benefit of 
Its shareholders. — Lyall (P.) & Sons 
Construction Co., Ltd. v. Baker, 
[1933] O. R. 286 ; 2 D. L. XL 264.— 


PART III. SECT. 86, SUB-SECT. 4.— 

B. (g). 

m 1. Sale of goods — Monthly 

deliveries — Company in default of pay- 
ment for previous deliveries .] — Hamil- 
ton v. Hamilton Steel Co. (1911), 
18 O, W. R. 739 ; 2 O. W. N. 779 ; 23 
O. L. R. 270.— CAN. 


PART III. SECT. 36, SUB-SECT. 8.— B. 

5948 1. Personal liability — For rates.) 
— A liquidator whose name has not 
been entered on the assessment roll 
cannot be held personally responsible 
for the payment of taxes incurred 
during the windlng-up. — Toronto 
City 8c Toronto Hydro-Electric 
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Commission v. Wade, [1932] O. R. 
500 ; 3 D. L. R. 509.— CAN. 

sp. Officer of company — Becomes 
fundus offico on dissolution of com- 
pany .] — Krishnaswami Naidu v. And i 
Chetti (1827), I. L. R. 51 Mad. 681.— 
IND. 

■t. Liability to justify expenditure — 
Necessity for proof of misfeasance .] — 
Before a liquidator can be called upon 
to justify an expense incurred by him 
in the course of liquidation, some 
particular evidence of negligence or 
breach of trust must be adduced before 
the case can be left to a Jury. — New 
Brilliant Freehold Gold Mining 
Co., Ltd. v. Mills, [1928] St. R. Qd. 
120.— AUS. 


PART III. SECT. 36, SUB-SECT. 8.— 
C. (a). 

•1. Power to apply to court for direc- 
tions — As to what matters — Owner- 
ship of bonds .] — Re Rant 8c Ker, Ltd. 
[1930] 2W.W.R. 274.— CAN. 

so. Duty in regard to trust company. ] — 
Where a trust co. is in liquidation, a 
first duty of the liquidator is to pre- 
serve the trust property & the accounts 
& forthwith apply to the proper ct. 
of the province submitting the facts 
fully & completely as an officer of the 
ct. should do, 8c apply for directions 
as to the disposal thereof. A co. in 
liquidation cannot continue to exercise 
the duties of trustee unlqss directed 
to do so by a ot. having jurisdiction 
over the trust, 8c a liquidator who 
undertakes to do so without such an 
application or any direction accepts 
responsibility for any consequence that 
may ensue. He has no right to 
assume that he as liquidator can con- 
tinue in the name of the co. to function 
as trustee, but in accepting the office 
of liquidator he accepts the above- 
mentioned responsibility of applying 
forthwith to the ct. for directions with 
respect to the truBt, even in the ease 
where the oo. has so conducted the 
affairs of the trust that its assets are 
wasted & no reasonable accounting con 
be made.— Re Hiebert Estate, [1934] 
8W.W.R. 193 ;4D.L R. 799. — CAN. 
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6959a. Duty to refund sum paid to company without 
consideration.] — Re Regent Finance Sc 
Guarantee Corpn., Ltd. (1930), 69 L. Jo. 
283 ; 169 L. T. Jo. 306 ; [1930] W. N. 84. 

5959b. Duty of liquidator of private company.] — 
The question arose in this case whether reap, 
had shown through a private co. a title under 
which he had become the assign of leasehold 
premises within sect. 95 of St. John’s 
Municipal Act, 1921, Sc as such entitled on 
the expiration of the term granted by the 
lease to compensation for the unexhausted 
value of improvements made during the 
term. Resp.’s title was faulty Sc certain 
transactions under which he traced his title 
from the private co. irregular, but he was held 
by the Supreme Ct. to be on assign, a private 
co. not being regarded as a corpn. distinct 
from the persons composing it Sc irregularities 
in connection with its liquidation being 
regarded as permissible : — Held : the duties 
& responsibilities of the liquidator of a 
private co. are as serious as of any other co., 
Sc a private co. is distinct from the persons 
composing it ; a liquidator of a private co. 
was therefore not justified in paying the 
creditors merely a dividend on their debts 
when large surplus assets remained in hand, 
& in then allowing the contributories without 
any deed of assignment to take possession 
for themselves of the surplus assets. Sc for the 
future in Newfoundland such irregularities 
should be without judicial countenance. 
Resp. had not established his claim to be 
legal assign of the property, having regard to 
such irregularities. — Ditcham v, Miller 
(1931), 100 L. J. P. 0. 177 ; [1931] B. Sc 
C. R. 86, P. C. 

Power to disclaim onerous property.] — See 
1929 Act, s. 267. 

5959c. Application for leave — What court 

will consider — Effect on interested parties.] — 
(1) Where the liquidator of a co. applies for 
leave to disclaim leasehold property of the 
co., the ct., in exercising its discretion, 
may take into consideration the effect of the 
disclaimer on interested parties. 

The liquidator of a co. holding a lease 
applied for liberty to disclaim the lease. The 


lessors, who were relying on certain guarantors 
for the payment of the rent Sc performance of 
the covenants, opposed the application, on 
which the registrar made no order save as to 
payment of costs. On a motion before the 
ct. by way of appeal : — Held : as the lessors, 
who were entitled to appear, would suffer 
substantial injury if the disclaimer were 
allowed, the ct., in the exercise of its dis- 
cretion, would not allow it. 

(2) The winding up of a co. does not effect 
a ce88io bonorum , Sc the property of the co. 
remains vested in the co. as before ; whilst 
in a bkpey. the property of the bkpt. 
vests in the trustee (Maugham, J.). — Re 
Katherine et cir, Ltd., [1932] 1 Ch. 70 ; 
101 L. J. Oh. 91 ; 140 L. T. 226; [1931] 
B. Sc C. R. 121. 

5959d. Failure to disclaim — Whether per- 

sonal liability.] — When a liquidator appointed 
by the ct. performs a contract of the co. 
without disclaimer or purports to make a 
new contract on its behalf, there is no pre- 
sumption that he does so in his personal 
capacity, even though he does not describe 
himself as liquidator ; Sc his position in this 
respect is not altered by Cos. Act, 1929 
(c. 23), s. 207, which gives him the right to 
disclaim any contract which he thinks 
onerous. — Stead, Hazel & Co. v. Cooper, 
[1933] 1 K. B. 840 ; 102 L. J. K. B. 633 ; 
148 L. T. 384 ; 49 T. L. R. 200 ; 77 Sol. Jo. 

.117; [1933] B. Sc C. R. 72. 

5972. Add. Annotation : — Refd. Re Windsor Steam 
Coal Co. (1901), Ltd. (1928), 140 L. T. 80. 

5973. After this case add : — 

.] — Sec, now, 1929 Act, s. 191. 

6047. Add. Annotation : — Refd. Re Leitch (Wil- 
liam C.) Bros., Ltd. (No. 2), [1933] Ch. 261. 

6048a. After declaration of 

liability .] — Re Leitch (William C.) Bros., 
Ltd. (No. 2), No. 3353e, ante. 

6055. Add. Annotations : — Refd. I. R. Comrs. v . 
City of Buenos Ayres Tramways Co. (1904), 

Ltd. (1926). 12 Tax Cas. 1125 ; Madras Sc 
Southern Mahratta Ry. Co., Ltd. v. I. R. 
Comrs. (1926), 12 Tax Cas. 1111. 


>r. Technical defect in mortgage .] — 
A mtge. should not be contested by a 
liquidator because of a mere tech- 
nicality involving no fraud or miscon- 
duct. — Montreal Trust Co. v. Abi- 
tibi Power 6c Paper Co., [19371 4 
D. L. R. 369 ; O. It. 939.— CAN. 


PART III. SECT. 86, SUB-SECT. 8.— 
C. (b). 


k i. Action by company — To 

recover purchase price of shares — What 
defences available — Fraud. 1 — Farmers 
Pack Co., Ltd. v. Tully & Tully, 
Farmers Pack Co., Ltd. v. Havers 
(Man.), [19271 2 D. L. It. 749 ; [1927] 
1W.W.R. 902.— CAN. 


so. Extent of duty .] — A liquidator 
owes no duty to the co., or to those 
interested in the liquidation, to pro- 
secute, or facilitate tne prosecution of, 
any claim, whether against himself or 
a third party, unless he believes or has 
reason to believe, that such prosecu- 
tion has a reasonable prospeot of 
success or will serve some useful pur- 
pose. Where the claim is against the 
liquidator himself for an alleged mis- 
feasance, particularly where be is a 
bare trustee, & neither believes, nor 
ought to believe, that the claim has 
any reasonable prospect of suooess, or 


that any useful purpose will be served j 
by its prosecution, his dutv as liqui- 
dator can be put no higher than a duty 
to take no advantage of his position 
as liquidator to impede the prosecu- 
tion of such claim, & to take such 
action as will permit of such prosecu- 
tion.— Re Bond (George A.) & Co., 
Ltd. (1932),. 32 S. R. N. S. W. 301 ; 
49 N. S. W. W. N. 96.— AUS. 

PART III. SECT. 86, SUB-SECT. 8.— 

C. (o).- 

sa. Change of solicitor — When 
permissible — Under order of court .] — 
Re Continental Fire & Casualty 
Co., [1924] 3 D. L. R. 9 ; 2 W. W. R. 
440 ; 34 Man. L. R. 482.— CAN. 

PART III. SECT. 86, SUB-SECT. 8.— 
E. (•). 

6026 i. When ordered— Misfeasance 
summons. 1 — Montreal Trust Co. y. 
McDouoall, [1930] 1 W. W. R. 784 ; 
3 D. L. R. 109. — CAN. 

PART III. SECT. 86, SUB-SECT. •• — A. 

sb. Notice of meeting — To share- 
holders.]— It is the duty of the trustee 
to give shareholders of an insolvent co. 

75 


the same notice of tbe first meeting of 
creditors as is sent to those who are 
ordinarily deemed to be creditors, but 
the trustee’s failure to do so does not 
Invalidate the meeting, unless the 
Irregularity has prejudiced the share- 
holders. — Re Patricia Appliance 
Shops, Ltd.. [1923] 3 D. L. R. 1160 ; 
52 O. L. R. 215 ; 2 0. B. R. 466.— CAN. 

PART III. SECT. 86, SUB-SECT. 10.— 
A. 

s i. Trust funds .] — Trust 

property In the hands of a oo. in its 
capacity as a trustee or fiduciary 
cannot be used to satisfy a judgment 
against that oo. in its own right. 
Therefore where a trust co. had ob- 
tained judgment against its directors 
who appealed & obtained a reversal 
of the judgment with costs through- 
out, 6c the liquidator, who had been 
appointed in the meantime 6c had 
opposed the appeal, was ordered to 
pay said costs *' out of the assets in 
his hands ” : — Held : the costs in 
question should be paid out of the 
co.’s own assets 8c not out of those of 
any trust estate. — Canadian Guar- 
anty Trust Co. v. Young (No. 2), 
[1083] 1 W. W. R. 650 ; 8 D. L. R. 
558; 41 Man. L. It. 177. — CAN. 
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6066a. Damage* 6 b costs paid by insurance 

company In respect of Judgment obtained 
against Insured company.] — Appct. obtained 
judgment against a co for damages for 
personal Injuries & costs. Afterwards the 
co. went into liquidation, 6 b the insurance co. 
with which the co. in liquidation was insured 
paid the amount of the damages & costs to 
the liquidator : — Held : appct. was not 
entitled to hare the amount paid to him 
direct by the liquidator, but it formed part 
of the assets for distribution among the 
general creditors, including appct . — Re Har- 
rington Motor Co., Ex p. Chaplin, [1928] 
Ch. 106; 97 L. J. Ch. 65; 188 L. T. 186; 44 
T. L. R. 68 ; 72 Sol. Jo. 48 ; [1927] B. & 0. R. 
198, C. A. 

Annotations : — Apld. Hood's Trustees v. Southern Union 
General Insoe. Co. of Australasia, [1928] Oh. 793. Conid. 
Ward v. British Oak Insurance Go., [1932J 1 K. B. 392; 

■ “ Ex p, ^ 


Re Nautilus Steam Shi] 
[1936] Ch. 17. Retd, 
K. B. 279 


Incisor*’ ’ 


... Gibbs & Co., 
Chalcraft, [1939] 1 


,] — See, now, Third Parties (Rights 

Against Insurers) Act, 1930 (c. 25). 


6066b. Third Parties (Rights against Insurers) Act, 
1980 (c. 25) — Whether retrospective.] — Held : 
Third Parties (Rights against Insurers) Act, 
1930 (c. 26), s. I (1) is not retrospective so 
as to affect cases in which the liability had 
been incurred before July 10 1930, when the 
Act came into operation. — W ard v. British 
Oak Insurance Co., Ltd., [1932] 1 K. B. 
392 ; 101 L. J. K. B. 240 ; 146 L. T. 323 ; 
48 T. L. R. 13, O. A. 


Annotations : — Diatd. Re Nautilus Steam Shipping Co., Ex p. 
Gibbs & Co., [1936] Ch. 17. Retd. Croxford v. Universal 
Insurance Co., [1936] 2 K. B. 409. 


6056c. Liquidation after Act.] — On 

Sept. 21, 1926, a policy of insurance was 
taken out by a co. insuring it against third- 
party risks. On Oct. 6, 1926, an accident 
to a third party occurred & the insurers 
thereupon became liable to the co. in respect 
of the accident. On July 10, 1930, Third 
Parties (Rights against Insurers) Act, 1930 
(c. 25), came into operation. On Oct. 13, 
1931, an order was made for the compulsory 
winding up of the co. On a summons taken 
out by the third party in the winding up of the 
co. asking to be subrogated to the rights of 
the co. against the insurers ; — Held : the 
winding up of the co. having supervened 
after the Act of 1930 came into operation, 
sect. 1 of that Act became operative & 
enured to transfer the benefit of the policy 
of insurance from the co. to the third party. — 
Re Nautilus Steam Shipping Co., Ltd., 
Ex p. Gibbs & Co., [1936] Ch. 17; 106 

L. J. Ch. 42 ; 163 L. T. 273 ; 18 Asp. M. L. C. 
654 ; [1934-6] B. & 0. R. 808, 0. A. 


6056d. Policy obtained by fraud.]— Where 

under Road Traffic Act, 1930 (c. 48), an 
insurance co. has issued a certificate that 
a driver is insured & the co. afterwards 
ascertains that the policy was obtained from 


it by fraud, the co. is entitled to succeed 
in this defence against a claim under Third 
Parties (Rights against Insurers) Act, 1980 
(c. 25). — McCormick v. National Motor & 
Accident Insurance Union, Ltd. (1984), 50 
T, L. R. 528 ; 78 Sol. Jo. 633 ; 40 Com. Oas. 
76, C. A. 


Annotations : — Conid. TattersaH v. Drysdale, [1936] 9 K. B. 
174. Refd. Guardian Assurance Go. v. Sutherland, [1939] 
2 AH E. R. 246. 


6058a* Money borrowed from company 

by share-brokers.]— The share-brokers of a 
provisionally registered co., who were also 
holders of shares, & had signed the co.'s 
deeds, borrowed of the directors part of the 
co.'s monies, to enable them to complete 
a large purchase of shares in the market, A 
deposited as a security the purchased shares 
& some of their original shares : — Held : 
the moneys borrowed were not due from them 
as members & contributories of the co., 
so as to authorise the master summarily to 
order them, in that character, to pay the 
, amount under Joint-Stock Cos. Act, 1848 
, (c. 46), s. 66. — Re Tring, Reading & 

Basingstoke By. Co., Cox’s Case (1860), 
3 De G. & Sm. 180 ; 19 L. J. Ch. 167 ; 14 
L. T. O. S. 484; 14 Jur. 887 ; 64 B. R. 436 ; 
affd., 16 L. T. O, S. 389, L. 0. 

Annotation : — Retd. Re United English Sc Scottish Assurance 
Go., Ex p. Hawkins (1868), S On. App. 787. 

6064. Add. Annotations : — Consd.Rs Stanton, [1928] 
1 K. B. 464. Refd. Re Stanton, Hogg v. 
Maule (1927), 44 T. L. R. 118. 

6109. Add . Annotation : — Refd. Re Maville Hose, 
Ltd., [1930] Ch. 32. 

6111a. Discretion of court.] — The dis- 

cretionary power of allowing a question to be 
put at a public examination given to the ct. 
by Cos. (Winding-up) Act, 1890 (c. 63), 
s. 8 (7), is in no way limited by the other 

S ro visions of that sect., but is a discretion 
iat must be judicially & carefully exercised 
under all the circumstances of each particular 
case. — Re London 6b Globe Finance Co., 
Ltd. (1902), 60 W. R. 253. 


6183. Add. Annotation : — Refd. Robinson v. South 
Australia State (No. 2), [1931] A. 0. 704. 

6137a. .1 — Re Oxford As 

Worcester Extension & Chester Junction 
By. Co., Potter’s Case (1849), 1 De G. & 
Sm. 728 ; 5 Ry. & Can. Cas. 628 ; 18 L. J. Oh. 
247 ; 13 L. T. O. S. 320 ; 13 Jur. 691 ; 68 
E. R. 1270. 


Annotations : — Conid. Re South Essex Estuary Sc Reclama- 
tion Go., Ex p . Pain Sc Layton (1869), 17 W. R, 276. 
Refd. Re Shrewsbury Sc Leicester Ry., Re Vardy (1861), 
20 L. J. Oh. 325 ; Hope v. Liddell (1865), 20 Beav. *38. 


6160. Add. Annotations : — Refd. Re City Equitable 
Fire Insce. (1924), 40 T. L. R. 858* Re Btic, 
[1928] Oh. 861. 

6150a. .] — Re City Equitable Fire In- 

surance Co., Ltd., No. 3069a, ante. 


FART in. SECT. 36, SUB-SEOT. 10.— 
B. (a). 

te. Use of information — In subsequent 

criminal proceedings . }— Inf 

rived in the oourse of an 

under Indian Companies Act, a 196, 
oan be used by a public servant charged 
with the toveftagatioB of a criminal 
offence. Sc such officer should be 
allowed to Inform himself n to any- 


thing which might have oome to light 
on suoh examination . — Re Reoknt 
P ans Syndioatx, Ltd. (1929), LL.R. 
57 Gale. 424, — Hu>. 

FART HI. SECT. 86, SUB-SEOT. 10.— 
B, (f) ill. 

6110 1. Whether justified— Examina- 
tion of officer .) — An offioer of a co. 
summoned tor examination must, on 
the examination, disclose the informs- 

76 


tlon he has ooap e a rning the trade, deal- 

{SBfoSSKf* .SLS&Sr ,3* Jj*?n*s* & 

u qnirtation, regardless of whether he 
aoqulred it in his official capacity or 


otherwise, subject to his right'to ob 
to incriminating atiestlons ir. ti 
Involving professional Privilege — Re 
MoMxLLJJf Gbain Oo. de Wntmwo-up 

OAR. 




VoL z.— Companies. Cases 615Ob—01Wa. 


6150b* 0 — (1) The liquidators of a co. issued a 

summons under 1908 Act, s. 215, against 
the seoretary of the oo., asking for a declara- 
tion that he was indebted to toe oo. for sums 
overdrawn with the consent of the managing 
director : — Held : toe operation of sect. 215 
was not applicable to all cases in which a co. 
had a right of action against an officer of the 
co., but was limited to cases where there had 
been something in the nature of a breach of 
duty by an officer of the oo. as such, which 
had caused pecuniary loss to the oo*, & no 
order would he made on the summons under 
the summarv jurisdiction under sect. 215. 

(2) No set-off is permissible as against a 
claim under sect. 215. — Re Etic, Ltd., [1928] 
Oh. 861 ; 97 L. J. Oh. 460 ; 140 L. T. 219 ; 
[1928] B. & 0. R. 81. 

6154. Add . Annotations : — Distd. Re Stanton, Hogg 
v. Mauie (1927), 44 T. L. R. 118. Refd. Re 
Stanton, (1928] 1 K. B. 464. 

6154a. Discretion of court — As to sum payable by 
person liable.] — Re Home & Colonial In- 
surance Oo., Ltd., No. 6858b, post. 

6158. Add. Annotation : — Refd. Weld v. Petre, 
[1929] 1 Oh. 83. 

6161* Add. Annotations: — As to (1) Consd. Re 
Etic, [1928] Oh. 861. As to (2) Refd. Re City 
Equitable Fire Insoe. (1924), 40 T. L. R. 
858. Generally , Refd. Re Home & Colonial 
Insurance Co., [1930] 1 Ch. 102. 

6169. Add. Annotation: — Consd. Re Etic, [1928] 
Oh. 861. 

6178. Add. Annotation : — Refd. Re City Equitable 
Fire Insce. (1924), 40 T. L. R. 853. 

6178a. Article relieving directors from loss — 

Unless arising from wilful neglect or default.] 
— Re City Equitable Fire Insurance Oo., 
Ltd., No. 3059a, ante. 

6173b. .] — Re Etic, Ltd., No. 6150b, ante. 

6176a. Transactions In cotton futures.] — Re David 
Healey & Son, Ltd., District Bank, Ltd. 
v. Healey (1929), 74 Sol. Jo. 41. 

6180a. Wrongful admission of proof — Failure to 
investigate claim.] — Re Home & Colonial 
Insurance Co., Ltd., No. 6858b, post. 

6180b. Extent of liability — Discretion of court.] — 
Re Home A Colonial Insurance Oo., Ltd., 
No. 6858, post. 

6182. Add. Annotations : — As to (1) Consd. Re 
Etic, [1928] Oh. 861. As to (2) Apld. Re A 


Debtor, [1027] 1 Oh. 410. Refd* Re Home As 
Colonial Insurance Oo., [1930] 1 Oh. 102. 

6183. Add. Annotation: — Apld. Re A Debtor, 
[1927] 1 Oh. 410. 

6183a. .] — Re Etic, Ltd., No. 6150b, ante. 

6189. Add. Annotation : — As to (1) Refd. Re 
Fenton (No. 2), Em p. Fenton Textile Assocn., 
Ltd., [1932] 1 Oh. 178. 

6195a. Particulars — In respect of what matters 

ordered.] — In a misfeasance summons by the 
liquidator of a co. against two directors it 
was alleged in the points of claim that certain 
dividends were paid wholly out of the capital 
of the co. & not out of profits, A that there 
were in fact no profits of the co. out of which 
the dividends could properly A lawfully 
have been paid. The directors asked for an' 
order for further A better particulars of the 
facts relied upon in support of these allega- 
tions, contending that under R. S. 0., Ord. 19, 
r. 6, the fullest particulars are necessary 
where a breach of trust is alleged : — Held : 
the fact that the dividends were paid wholly 
out of capital was a material fact within 
R. 8. C., Ord. 19, r. 4, A the fact upon which 
the liquidator relied. The liquidator ought 
not to be ordered to give particulars of that 
fact, as to give any further particulars would 
be merely to disclose the evidence by which 
it was intended to be proved. — Re Depend- 
able Upholstery, Ltd., [1936] 3 All E. R. 

■741. 

6198a. Duty to give notice of Intention to call 
witness.] — Two misfeasance summonses were 
called on for hearing together, appet. on 
each being the liquidator of the same co. 
It was stated that the liquidator desired to 
call a witness who had not made any affidavit 
in the proceedings, A that he had subpoenaed 
that witness, but had not given to resps. to 
either summons notice of his intention to 
call him. It was stated that resps. did not 
object to his being called. Maugham, J., in 
allowing the witness to be called, said that 
misfeasance summonses were rather peculiar 
methods of procedure. They were summary 
proceedings, A brought out matters of great 
importance. An appet. on a misfeasance 
summons ought to give notice to resps. of 
intention to call a witness who had made no 
affidavit in the proceedings. Misfeasance 
summonses ought to be conducted with com- 
plete fairness to resps. — Practice Note, 
[1933] W. N. 284. 


PART I1L SECT. 36, SUB-SECT. 10.— 

C. (a). 

6154 i. Extent of jurisdiction of court A 
—The ot., during winding up proceed- 
ings, may examine into the conduct of 
any director or offloer who appears to 
have misapplied moneys. — Re Soixo- 
wat Mills a Co., ri9$5] 2 D. L. R. 

; O. R. 275.-^CAN. 

_ sa. When leave refused — Failure of 
former action.} — The ct. will not give 
leave to a liquidator to proceed against 
officers A shareholders to recover assets, 
former similar action has 
teued.— L loyd-Owxn v. Bull, [1936] 
1 D. L. R. 433 ; 50 B. O.lL 370; 

[19361 3 W. W. R. 146; i 
g. L. R. 273 j 6 F. L. J. (Can.) 83, 
P.O.— CAN* 

PART UL SECT. 36* SUB-SECT. JO.— 
O. W i. 

•d. So met h i n g in nature of iris- 
— To make a person liable 


under Cos. Act. 1908, e. 254, he must 
be shown to have been guilty of some 
misconduct by which the • oo. has 
suffered loss. There must be actual 
loss or damage measurable iu terms of 
money . — Re Hoick Salks, Ltd., [1926] 
N. Z.L. R.24.— N.2. 


PART 111. SECT. 86, SUB-SECT. 10.— 
C. (d) iU. 

ae. Payments to discharge directors* 
liability on guarantee . ] — When a oo. is 
insolvent to its directors' knowledge, A 
the directors oease payment of all but 
•mall A pressing accounts A pay all 
the rest of the co.’s takings into the 
bank to wipe out the oo. ’s overdraft, not 
with intention to prefer the bank, but 
iu order to wipe out the directors’ 
liability as sureties under their personal 
guarantee of tne overdraft, such pay- 
ments do not amount to a misf easan ce 
or breach of test within Cos. Act, 
1908, s. 254 . — Re Linnuy (H.) A Co., 
Ltd., (1925] N. 2. L. R. 907.— 11*2. 
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sf. Failure to have balance s ct 
prepared — Giving guarantees — Improper 
payment of dividends . 1 — In the winding 
up ot the F. co. under order ot ct. it 
was disclosed, inter alia, that Its 
liabilities included a large sum duo on 
foot of guarantees In respect of the 
debts of the O. co., in which the F. oo. 
owned all the shares, A also that sub- 
stantial sums had been withdrawn 
from reserve A utilised In the payment 
of dividends on preference shares : — 
Held: (1) the failure to have proper 
balance sheets prepared, A the giving 
of guarantees to the C. co. A the pay- 
ment of the preference dividends were 
wilful acts or defaults on the part of 
all the directors. A they were accord- 
ingly liable to make good the amount 
payable on foot of tne guarantees A 
also to replace the amounts paid as 
preference dividends. — Re Fulton 
(John) A Co., Ltd., (1932J N. L 35.— 
IR. 



Cases 6212 — 6293a. English and Empire Digest Supplement. 


6212* Add. Annotation : — Retd. Re City Equitable 
Fire Insce. (1924), 40 T. L. E. 853. 

8217. Add. Annotation Dlstd. Re Aidall, Ltd., 
[1933] Ch. 323. 

6217a. .] — In the winding-up of 

a co., A. was placed on the list of contribu- 
tories as the holder of 994 fully paid shares 
of £1 each out of a total capital of 1,000 
shares. A. was assessed by the Comrs. under 
the powers given to them under Finance 
Act, 1922 (c. 17), s. 21, to the amount of 
£2,069 as his share of the profits of the co. 
during two assessing periods before the 
winding-up. On Oct. 18, 1929, a notice of 
assessment under the Income Tax Acts was 

f iven by the Special Comrs. of Income Tax. 
t was addressed to A. in the name of the 
co. (in liquidation). It was an assessment 
to super-tax of £568 19s. Qd. in respect of 
the £2,069. The notice contained the words : 
41 You are requested to inform the Comrs. if 
you elect to pay this tax.” On Oct. 19, A. 
returned the notice with a statement that 
he entirely repudiated it. On Nov. 30, the 
sum of £9,070 5 8. was paid to A. in respect 
of hiB share of the surplus assets of the co. 
by the liquidator. The Comrs. made an 
application under Cos. Act, 1908 (c. 09), 
s. 165. asking for an order that A. might be 
ordered to refund to the co. or the liqui- 
dator the sum of £508 19s. 0d. out of the 
£9,070 5s., & that that sum, being the amount 
of super-tax which had been assessed upon 
. the co. under Finance Act, 1922 (c. 17), s. 21, 
as amended by Finance Act, 1927 (c. 10), 
s. 31, might be paid out of the moneys so 
refunded. A. disputed both the jurisdiction 


of the ct. & the propriety, if there were a 
jurisdiction, of 'making the order, or any 
part of the order, asked for : — Held : A. had 
properly been put upon the list of contribu- 
tories, notwithstanding the definition of 
44 contributory ” in Cos. Act, 1908 (o. 69), 
s. 124 ; (2) having received moneys from the 
liquidator upon a distribution of surplus 
assets of the co. in liquidation, with notice 
that the liquidator had not provided for 
payment of a debt due by the co., ought to 
be ordered to pay the amount of the debt 
to the credit of the liquidator’s account at 
the Bank of England. — Re Aidall, Ltd., 
[1933] Ch. 323; 102 L. J. Ch. 150; 148 
L. T. 233 ; 18 Tax Cas. 617 ; [1933] B. & 
C. R. 50. 0. A. 

0222. Add. Annotation : — Refd. Re Darwen & 
Pearce, Associated Paper Mills v . Barnes 
(1920), 95 L. J. Ch. 487. 

0229. Add. Annotation : — Refd. Spencer v . Ash- 
worth Partington, [1925] 1 EL. B. 589. 

8293a. Excess of liability of contributories — 

m Right to refund.] — An insurance co., the bulk 
of the shares of which were only partly paid 
up, was ordered to be wound up by the ct. 
These shares being held at the date of winding- 
up by another co., also in liquidation & 
insolvent, the liquidator of the insurance co, 
made two calls, the first of Is. a share in 1926. 
& the second, described as a 44 final call,” of 
Is, 0d. a share in 1927, on the B. contributories 
who held the shares before they had been 
transferred to the insolvent co. The pro- 
ceeds of these calls, together with the other 
assets of the co., were insufficient to pay all 
its creditors in full, but, apart from the other 


PART III. SECT. 36. SUB-SECT. 10.— 

0. <g). 

6201 1. Position of liquidator on 
summons — Security for costs — Whether 
court will order.) — On a summons for 
an order requiring the liquidator to 
give security for costa : — Held ; 
although the ot., in the exercise of its 
general Jurisdiction, could order security 
to be given, nevertheless the established 
practice in the English cts. should be 
followed, 8c the summons must be 
dismissed . — Re New Zealand Gun 
Machine Co., Ltd. (In Liquidation), 
11927) N. Z. L. R. 100.— N.Z. 

sd. Refusal to set aside summons — 
Appeal.}—' There is no appeal without 
leave from refusal to set aside a mis- 
feasance summons issued by an 
assistant roaster. — Re Soliajwat Mills 
&Co^[ 19351 t D. L. R, 340 ; O. R. 37. 

PART in. SECT. 36, SUB-SECT. 10.— 
E. (a) ii. 

6213 i. When liable as contributory — 
Shares fully -paid.) — A shareholder 
whose shares aw fully paid is a “ con- 
tributory ” of the oo. — Christie v. 
Edwards, 11930] 1 D. L. R. 158 ; 
O. R. 48. — CAN. 

6213 ii. *-■ — .] — An amalgamation 
of tho businesses of two stock- broker- 
age cos. was effected in pursuance of 
agreements which provided inter alia 
that M., J. 8c G., directors of tho co. 
referred to herein as the M., J. 8c G. 
co., should become directors of the 
other co., the C. co., & that each of 
them should receive 330,000 from the 
C. co. for their goodwill, whtph 330,000 
was to he used in the purchase of 
shares in tho C. co. ; Sc each of them 
individually covenanted that for four 
years he would not engage in the 
stock 8c bond brokerage business in 
Vancouver except with the O. oo. The 


M., J. & G. co. was the alter eqo of 
M., J. & G. A cheque for 330,000 was 
given J. by tho new co. He endorsed 
it to that co. & was allotted 300 shares 
therein as fully paid up. The co. 
became bkpt. & tho trustee in bkpey., 
alleging that the transaction was a 
aliam, applied to have J. made a con- 
tributory ; — Jleld : tho goodwill & 
covenant were of substantial value, 
the transaction was a valid one, &, 
therefore, J. should not bo mado a con- 
tributory . — Re Clark (R. P.) & Co. 
(Vancouver), Ltd., Juke’s Case, 
11938] 3 W. W. R. 233.— CAN. 


PART III. SECT. 36, SUB-SECT. 10.— 
E. (a) ill. 

6221 i. When liable as contributory — 
General rule.] — A past member of a 
limited oo. may be liable to contribute 
to Its assets in a winding up, notwith- 
standing the fact that the existing 
members at the date of the commence- 
ment of the liquidation hold fully- 

S aid shares only. — Re SoOthebn Cross 
Iotor Fuels. Ltd., Ex p. Kelleway, 
11926] V. L. R. 527 : 48 A. L. T. 100 ; 
[1926] Argus L. R. 427.— AUS. 

•g. Who are past members — Deceased 
joint shareholder.) — Upon the death 
of one ot several joint holders of a 
share in a limited oo., deceased becomes 
a past member within Cos. Act, 1899, 
a. 33, &, In the event of the co. going 
into liquidation prior to the expiration 
of a period of one year from his death, 
his personal representatives are liable 
to be placed upon the B. list of con- 
tributories of the oo. — Re Wool 
Trading Co., Ltd. (No. 2) (1920), 28 
S. R. N. 8. W. 435 ; 45 N. 8. W. W. N. 
113.— AUS. 


PART III, SECT. 36. SUB-SECT. 10.— 

E. (o). 

6236 U Termination of liability— 
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Whether Statute of -lAmitations applic- 
able .} — A oo.’s Act of lncorpn. provided 
that every shareholder should do liable 
to the creditors of the co. for the 
amount not paid up on bis shares. 
The oo. was ordered to be wound up 
under the Winding-up Aot (Dom.) : — 
Held : the liability of a shareholder 
with respect to the amount unpaid on 
his shares was a statutory one 8c not 
dependent on the terms of the contract 
under which he took the shares, 8c, 
therefore, the Statute ot Limitations 
could not be relied on as a defence. — 
Re Imperial Canadian Tru&t Co. 
& McKeaguk, [1929] 4 D. L. R. 381 ; 
2 W. W. R. 423 ; 38 Man. L. R. 249 ; 
affo., [1929] 1W.W.R. 588.— CAN. 

•J. flow enforced — Right of liqui- 
dator to bring action .] — Cos. Winding- 
up Aot (Sasic.), ss. 15 8c 22, which 
establish a summary statutory pro- 
cedure, enabling a liquidator to get 
payment from a contributory under the 
Aot instead of proceeding by action, 
are only permissive 8c not obligatory* 
8c the liquidator is not bound to have 
recourse to that procedure but may 
proceed by way of action. t-Masecar 
v. McKenzie 8c Son, [1924] 2 D. L. R. 
1242 : 2 W. W. R. 621.— CAN. 


PART III. SECT. 86, SUB-SECT. 10.— 
E. (o). 

t i. .J — There is nothing in 

Winding-up Actto justify the suggestion 
that in settling the list of contributories 
regard is to be bad only to those share- 
holders whose liability is subject to 
call . — Re National Stadium, Ltd. 
(1924), 56 O. L. R. 199.— CAN. 

sk.< Deceased shareholder .] — 

Re Canadian Cordage 8c Manu- 
facturing Co. (1923), 64 O. L. R. 
486.— CAN. 



VoL X.— Companies. Cases 6298a— 6868a. 


assets, exceeded by some £10,000 the total 
amount of the debts & liabilities of the co. 
contracted at the date when the B. con- 
tributories ceased to be members of the co. : — 
Held : the surplus did not form part of the 
assets of the co., but must be refunded to the 

B. contributories. The call must first be 
enforced against all B. contributories who 
had not paid it, so as to produce equality 
of contribution & distribution. — Re City op 
London Insurance Co., Ltd., [1032] 1 Ch. 
226 ; 101 L. J. Oh. 124 ; 146 L. T. 296 ; 48 
T. L. R. 169 ; 76 Sol. Jo. 29 ; [1931] B. & 

C. B. 129. 

6293b. Enforcement of call — Notwithstanding right 
to refund — Necessity for equality of contribu- 
tion & distribution.] — Re City op London 
Insurance Co., Ltd., No. 6293a, ante. 

6315. After this case add : — 

iii. Other Cases . 

6816a. Order for repayment to liquidator — Receipt 
of surplus assets with notice that debt unpaid.] 

— Re Aid all, Ltd., No. 6217a, ante . 

6346. Add. Annotation: — As to (1) Refd. Swift 
v. Board of Trade, [1925] A. C. 520. 

6352a. Breach of contract to carry safely.] — Applt., 
who was a paying passenger on a tramcar, 
suffered serious injuries owing to the tramcar 
getting out of control, &, the tramway co. 
having subsequently been ordered to be 
wound up, applt. lodged a proof, claiming 
damages for breach of contract to carry her 


safely on the journey as a paying passenger. 
The liquidator rejected the proof on the 
ground that within Bkpcy. Act, 1914 (c. 59), 
s. 30, & Cos. Act, 1929 (c. 23), s. 262, it was a 
claim for unliquidated damages “ arising 
otherwise than by reason of a contract,” in 
other words, that it was a claim based on 
tort : — Held : as the proof was based on con- 
tract it must be allowed, & there must be an 
inquiry as to the damages . — Re Great 
Orme Tramways Co. (1934), 50 T. L. B. 
450. 

6359. Add. Annotation : — Refd. Henry v. Poster 
(Arthur), Henry v. Foster (Joseph), Hunter 
v. Dewhurst (1931), 145 L. T. 225. 

6361. After this case add : — 

.] — Compare Fowler v. Commercial 

Timber Co., Ltd., No. 3491a, ante. 

6362. Add. Annotation : — Apld. Re Snow (W. B.) 
& Co. (1930), 74 Sol. Jo. 201. 

6368a. For salary for dismissal without 

notice.] — Where a clerk claimed to be paid 
out of the assets for services rendered, & 
a year’s salary for dismissal without notice, 
contrary to agreement : — Held : he was 
entitled to the salary as claimed. — Re 
Madrid Bank, Ex p. Williams (1866), L. R. 
2 Eq. 216 ; 35 L. J. Ch. 474 ; 14 W. R. 706 ; 
sub nom. Re Madrid Bank, Ltd., Ex p. 
Holder, Ex p. Williams, 14 L. T. 456. 

Annotations : — Reid, lie Madrid Bank. Wilkinson’s Case 
(1867), 15 W. R. 331 ; Re Genera) Exchange Bank, 
Preston’s Claim (1868). 19 L. T. 138. 


PART III. SECT. 36, SUB-SECT. 10.— 
E. (e) ii. 

6296 ii. .] — A member of a 

co. In liquidation is liable in respect of 
nnpold calls, even though, as against 
the co., the realisation of such coIIb 
may have become barred by limita- 
tion. — Re Dehra Dun-Mursoorie 
Electric Tramway Co.. Ltd., Re 
Panna Lal (1927), I. L. R. 50 AD. 
476. — IND. 

6298 i. Power of liquidator to 

make immediate call — For whole of 
unpaid balance on shares.) — Re Irma 
Co-operative Co., Ltd., Re Love 
& Knudron, T19251 1 D. L. R. 27 i 
11924) SW.W.H 850.— CAN. 


PART III. SECT. 36, SUB-SECT. 10.— 

F. 

p I. Without consent of general 

creditors — Or of Accountant of Court , } — 
An English co. in compulsory liquida- 
tion owned heritable estate in Scot- 
land burdened with heredltable 
securities to an extent admitting of no 
reversion for its general creditors. 
The liquidator having sold the property 
privately with the consent of the 
heritable creditors, the purchasers 
maintained that the sale was invalid 
without the ooncurreQce also of the 
general creditors & of the Accountant 
of Ct., as required by Bkpcy. Act, 
1913, s. Ill : — Held : Bkpcy. Act, 
1913, s. Ill, as incorporated Into Cos. 
Act. 1920. by sect. 270 (1) ( c ) thereof, 
did not have the effect of derogating 
from the liquidator’s powers under 
sect. 191 (2) (a) of 1929 Act, by which 
sub-sect, he was entitled to carry 
through the sale without the con- 
currence either of the general creditors 
or of the Aeoountant of Ct. — Style & 
Mantle, Ltd.'s Liquidator v. Prices 
Tailors, Ltd.. (1934) 8. C. 548.— 
SCOT. 


PART I1L SECT. 36, SUB-SECT. 11.— 
A. (e). 

6837 IL .)— In Oct. 1907. 

«•» L, G., 8c H., five directors of 


C. & Co., Ltd., entered into agreements 
under which they became employees of 
the co.. each receiving a salary 8c ono- 
flffch of the not profits. The agree- 
ments were to remain in force for ten 
years, unless terminated as therein 
provided. IL, being unable to attend 
to the business of the co., entered into 
a new agreement dated June 14. 1911, 
whereby his prior agreement was 
annulled, & it was agreed that he & his 
personal representatives should con- 
tinue to be paid one-fifth of the net 
profits, so long os he or they retained 
the share interest in the capital of the 
co.. which ho then held, in one un- 
divided holding. The agreements with 
the other directors were not cancelled, 
but, by supplemental agreements, it 
was provided that if they gave up their 
employment with the oo. they also 
would continue to receive their 
respective one -fifth shares of the net 
profits, so long as their respective 
shares in the co. were retained in one 
holding. H. died in 1913: G. In 1914; 
It. in 1919. In 1920 £3,000 was 
appropriated in respect of directors' 
shares of the net profits, payable 
under their agreements, 8c was placed 
to the credit of a directors* remunera- 
tion account. This sum was subse- 
quently divided into five sums of 
£600 & placed to the^credit of their 
respective deposit accounts with the 
co. The co. had power under its arts, 
of assocn. to fix the remuneration of 
directors, 8c in pursuance of a resolu- 
tion passed at the annual meeting of 
the oo. on June 11, 1920, a sum of 
£3,500 was plaoed at the disposal of the 
managing directors, then J. 8c L, 
8c two others, as a bonus for the year 
1919—20. Of this sum £1,300 was 
allotted to J. 8c 1. respectively. These 
amounts were not paid out, but were 
retained by the oo. 8c pietoed to the 
credit of their deposit accounts in 
1925. The oo. having become in- 
solvent, went into voluntary liquidation. 
8c up to that time the five sums of 
£600 8c the two sums of £1,300 had not 
been paid to the persons who claimed 
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them: — Held : (1) the sums of £000 
claimed by the personal representatives 
of LL, G. f 8c It., were sums due to 
members of the co. in their character 
of members by way of dividends, 
profits, or otherwise, within Cos. Act, 
1908, s. 123 (1) (vU), & accordingly the 
persons claiming these sums were 
not entitled to compete with the 
ordinary creditors of the oo. in rospoct 
thereof ; (2) J. & I., having continued 
their employment with the co. until 
after June 11, 1920, the sums of £600 
claimed on their behalf were payable 
to them under their contracts of 
employment, & not in their oharooter 
of members of the oo., 8c so did not come 
within Cob. Act, 1908, s. 123 (1) (vii) ; 
(3) the suras of £1,300 due to I., 8c to 
the personal representatives of J., 
were sums given to them, not by 
agreement, but under the arts, of 
assocn., 8c so were not payable to them 
In their character of members within 
Cos. Act, 1908, s. 123 (1) (vii ).— Re 
Cinnamond Park 8c Oo., Ltd., 11930 J 
N. I. 47.— IR. 

PAHT III. SECT. 36, SUB-SECT. 11. 

—A. (i). 

•i. .] — The liquidator of a 

co. in voluntary liquidation carried on 
the business on demised premises, 
paying rent. In Nov. he ceased to 
carry on business & removed the oo.’s 
goods, except fixtures, the property 
of the liquidator, from the promises, 
but retained the keys until the follow- 
ing May, refusing payment: — Held: 
during the period the liquidator was 
liable out of the co.’s assets for rent. 
A liquidator's liability for rent out 
of the oo/s assets is not dependent on 
or to be measured by the degree to 
which the use of the demised premises 
has been profitable to him or the oo. 
Liability for rent of premises taken 
into use by a liquidator continues until 
the liquidator unambiguously deter- 
mines the case. — Re Flour 8c Grain 
Exchange, Ltd., Ex p. Kxx, 11934] 
S. A. S, R. 386.— AUS. 
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6884a. Proof by holder against drawer— Dissolution 
of drawer before maturity — Limitation of 
action.] — In Oct* 1916, in order to rehabili- 
tate Russian credit in London, an arrange- 
ment was made by the Bank of England, 
with the authority of the Treasury, under 
which approved Russian banks were to draw 
three months' sterling bills Sc remit them 
through the Banque de l’Etat, Petrograd, to 
London for acceptance by certain banks & 
accepting houses, who agreed to renew the bills 
until one year after the termination of the 
War, the Banque de l’Etat undertaking to 
provide to meet the acceptances on maturity. 
Imperial Russian Treasury BiHs to the 
amount of the acceptances were to be lodged 
with the Bank of England as collateral 
security. No accepting house was to be 
liable for more than £100,000, unless other- 
wise agreed. In pursuance of this arrange- 
ment the Russio- Asiatic Bank in 1916 drew 
161 bills of exchange on twenty-one accept- 
ing houses maturing in Feb. & Mar. 1918, 
which were presented through Baring Bros. 
Sc Co. as agents for the Banaue de l’Etat & 
accepted by the banks Sc financial houses 
under a form of agreement with the Banque 
de l'Etat which carried out the above 
arrangement more completely ; Sc authorised 
the issue by the Treasury of sterling Treasury 
Bills of the Imperial Russian Govt, to the 
amount of the acceptances to . cover any 
default in payment on maturity. In Jan. 


1918, shortly before maturity, all the accept- 
ances were assigned to the Bank of England 
in consideration of the issue of Exchequer 
bonds to the accepting houses to the amount 
thereof. Notice of the assignment was 
despatched by the Bank of England to the 
Russo- Asiatic Bank in Petrograd, but accord- 
ing to the evidence never reached its destina- 
tion in consequence of the Bolshevist revolu- 
tion in Russia. By a decree issued by the 
Soviet Govt, in Dec. 1917, all private banks 
in Russia were abolished & the whole of their 
assets transferred to a State bank. The 
Russo- Asiatic Bank, whose head office was in 
Petrograd, was one of the banks so abolished. 
Its London branch was opened in 1908 & 
was ordered to be wound up bv the ct. in 
1926, under 1929 Act, s. 338. The Bank of 
England, on behalf of the Grown, lodged a 
proof of debt in the liquidation for £762,600, 
proceeds of the above named bills. The 
liquidator rejected the proof of the Bank of 
England on several grounds, the most im- 
portant being that the claim was barred by 
the Statutes of Limitation : — Held : (1) the 
bills had been assigned to the Bank of Eng- 
land with the authority & on behalf of the 
Grown, Sc had passed to the bank an equitable 
title to all the rights under the agreements 
made with the acceptors, including the right 
of action for breach of contract, if the bills 
were not paid at maturity ; (2) the obliga- 
tion being to pay in sterling in London at 
maturity the debt was located in England A 
not in Russia, Sc therefore English law must ] 
be applied ; (3) the Russian Imperial 

Treasury bills were only a collateral security & 
being of no value at any material time were 
not a discharge of the debt ; (4) on the evi- 
dence of experts Sc documents, the Russo- 


Asi&tic Bank ceased to have any corporate 
existence in Russia as the result of decrees of 
the Soviet Govt, made on or before Jan. 26, 
1918, a date before the bills matured, Sc as 
from that date there was no debtor who 
could be sued. The Statute of Limitations 
therefore was no defence to the application, 
Sc the Bank of England was entitled to be 
admitted to prove for the debt in the winding 
up of the London branch of resp. bank. 
There being no evidence, however, that 
notice of the assignment had reached the 
drawers, the assignors must be joined in the 
application. — Be Russo- Asiatic Bank, Be 
Russian Bank fob Foreign Trade, [1934] 
Gh. 720 ; 103 L. J. Ch. 336 ; 152 L. T. 142 i 
78 Sol. Jo. 647 ; [1934] B. & O. R. 71. 

6392. Add, Annotation: — Consd. Be Agricultural 
Wholesale Soc., [1929] 2 Ch. 261. 

6394a. .1 — The society, under a loan 

stock trust deed, issued loan stock bearing 
interest at 7 per cent, with a quinquennial 
bonus of 2} per cent. Under the trust deed, 
entered into by the society with trustees for 
. the stockholders, an amount equal to 74 per 
cent, on the par value of the stock was to be 
paid to the trustees, for apportionment to 
the interest & to a fund for the bonus. At 
the date of an order for the winding up of the 
society, most of the stockholders had received 
payment in full of interest at 7 per cent, on 
the amount of loan stock issued, up to Sc 
including a date seven months before the 
order. The trustees lodged with the 
liquidator a proof stated to be for cash 
advanced on loan ; Sc this summons asked 
(i) whether the proof should be rejected to 
the extent of interest proved for above 74 per 
cent, up to the date of the commencement 
of the winding up ; (ii) whether interest 
should be calculated, at 5 per cent., to the 
date of the order or to the commencement 
of the winding up ; & (iii) whether Bkpcy. 
Act, 1914 (c. 69), s. 66 (2) (6), had any 
application to proof or dividend in respect 
of the loan stock: — Held: (1) the amounts 
proved for by the trustees were to be com- 
puted only to the date of the commencement 
of the winding up ; (2) Bkpcy. Act, 1914 
(c. 59), s. 66, was not incorporated by 1908 
Act, s. 207, so as to apply in the winding 
up of an insolvent co., Sc that tne trustees 1 
proof was therefore. calculable at the rate of 
74 per cent. — Re Agricultural Wholesale 
Society, [1929] 2 Oh. 261 ; 98 L. J. Oh. 396 5 
141 L. T. 551; 45 T. L. R. 467; [1929] 
B. & 0. R. 54. 

Annotations :—As to (3) Apld. Re Wells, [1929] 2 Oh. 269. 
H.F. Re Bosh, Upton <B.), Ltd. *. Mackintosh. T19S0) 2 
Oh. 202 ; Re Parent Turn 6 b Finance Oo., [19$#3 1 All 
E. R. 641. 

6396a. Whether bankruptcy rules applicable.] 

— Be Agricultural wholesale Society, 
No. 6394a, ante. 


6399a. Adoption of balance sheet Including 
directors' fees — Whether acknowledgment 
within Statute of Limitations.] — Be Coliseum 
(Barrow), Ltd., No. 3125a, ante, 

6400. Add, Annotation : — Consd. Re Nautilus Steam 
Stopping Go., Ex p, Gibbs Sc Co., Ltd., [1936] 


PART 11L SECT. 86, SUB-SECT. 11.— 
B. (a). 

sd. Right of creditor under Bank- 


ruptcy Act* 1927, «. €9.1 — A I 
in a okpt. 00 . has not the 1 
by seat. 69 of Bkpcy. Act, R 




to a creditor. — R xokkrd & Powbll v, 
Wmbmb Sc Wrbsb. [1984] 1 W. wTr. 
116.— CAN. 
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6403. Add. Annotation : — Consd* Re Fenton, Exp, 
Fenton Textile Assoon. .(1930), 99 L. J. On. 
368. 

6407. Add* Annotation : — Generally, Retd. Re 
Vocation (Foreign), Ltd. (1982), 48 T. L. R. 
525.' 

6408. Add. Annotation: — Refd. Re White Star 
Line, Ltd., [1938] Oh. 468. 

6409. Add . Annotation : — Consd. Re Pitchford, 
[1924] 2 Oh. 260. 

6409a. Rule limiting rate of interest.] — Re 

Agricultural Wholesale Society, No. 
6394a, ante. 

6409b. Rule relating to copyright or Interest In 
copyright vested in bankrupt.] — A book was 
published by Oo. No. 1 under an ordinary 
royalty agreement. Thereafter Oo. No. 1, 
with the consent of the author, granted to 
Oo. No. 2 the exclusive right of publishing 
a cheap edition subject to the payment of a 
royalty to Oo. No. 1, Sc Co. No. 1 agreed with 
the author to pay to him a half share of such 
royalty. Oo. No. 1 went into voluntary 
liquidation, & the liquidator contended that 
the author was not entitled to payment in 
full of a half share of the royalty received 
or to be received from Oo. No. 2, but must 
prove in the liquidation for the value of his 
contract : — Held : the author was entitled 
to payment in full of the half share of royalty 
received or to be received by the liquidator 
from Oo. No. 2. — Henham v. Alston 
Rivers, Ltd. (1916), Macgillivray, Copyright 
Oases (1911-16) 330. 

Annotation: — Distd. Re Health Promotion, Ltd., [1932] 1 
Ch. 65. 

6409c. .] — Bkpcy. Act, 1914 (c. 69), s. 60, 

does not apply in the winding up of an 
insolvent co. 

Two authors entered into agreements with 
a publishing co. for the exclusive right to 
print & publish certain books written by 
them. The copyright in some of the books 
was to go to the co., in others, to remain to 
the authors : Sc royalties were payable to 
the authors as in the agreements provided. 
The co. went into voluntary liquidation, & 
the liquidator sold its assets, including copies 
of the books : Sc it was agreed by a later 
agreement between him Sc the purchaser that 
nothing in the agreement should prejudice 
the purchaser's right to sell them. The co. 
became insolvent. On a summons to deter- 
mine whether, where the copyright or some 
interest in it was vested in the co. at the date 


of the resolution to wind up, the sale was 
subject to Bkpcy, Act, 1914 (c. 69), s. 60, 
Sc whether, where the oopyright was not then 
vested in the co., the consent of the authors 
was necessary to the sale : — Held : Bkpcy. 
Act, 1914 (c. 69), s. 60, is not incorporated in 
Cos. Aot, 1929 (c. 23), s. 262, Sc therefore 
did not apply to the rights of the authors. — 
Re Health Promotion, Ltd., [1932] 1 Oh. 
65 ; 101 L. J, Oh. 68 ; 146 L. T. 211 ; [1931] 
B. Sc 0. R. 97. 

6414. Add. Annotations : — Refd. Re Katherine et 
cie, Ltd., [1932] 1 Oh. 70 ; James Smith Sc 
Sons (Norwood), Ltd. v . Goodman, [1936] 
Ch. 216. 

6421. Add. Annotation : — Consd. Re Fenton, Ex v. 
Fenton Textile Assocn. (1930), 99 L. J. Oh. 
368. 

6423. Add. Annotation : — As to (2) Refd. Re White 
Star Line, Ltd., [1938] Ch. 458. 

6427. Add. Annotation: — Refd. Re City Life 
Assce. (1925), 42 T. L. R. 45. 

6428. Add. Annotation : — Refd. Re Bailey, Duchess 
Mill, Ltd. c. Bailey (1932), 76 Sol. Jo. 660. 

6431. Add. Annotation : — Refd. Re Bailey, Duchess 
Mill, Ltd. v. Bailey (1932), 76 Sol. Jo. 560. 

6485. Add. Annotation : — Refd. Re White Star 
Line, Ltd., [1938] Ch. 458. 

6436a. .] — In a common law action by a co. 

in liquidation against a shareholder for a 
call made before the liquidation, deft, has 
no right of set-off in respect of sums alleged 
to be due to him from the co. — Alliance 
Film Oorpn., Ltd. v. Knoles (1927), 43 
T. L. R. 078. 

6442. Add. Annotation: — As to (1) Refd. Telsen 
Electric Co. v. Eastick & Sons, [1936] 3 
All E. R. 266. 

6442a. .] — Applt., the managing director of 

a co. which was insolvent, recovered judgment 
against the co. for repayment of money lent 
by him to the co. Shortly afterwards, the 
provisional liquidator of the co., which was 
subsequently, in Apr. 1925, ordered to be 
wound up, paid to applt. the amount for 
which he had recovered judgment. Sc in Apr. 
1926, an order was made in the winding up 
upon applt. to repay to the liquidator that 
amount, on the ground that the payment to 
him by the liquidator was void as a fraudu- 
lent preference. In consequence of applt. 's 
non-compliance with that order, a bkpcy. 
notice was served upon him, Sc a receiving 


•I. Effect of Supreme Court Act, 
1878, 6. 6 (1).3— ^ The provisions of 
sects. 92, 98 ot Federal Bkpcy. Act, 
1924, are not imported into the winding 
up ot a oo. under the provisions of 
Cos. Act, 1892, by the language ot 
sect. 8 (I) of Supreme Ct. Aot, 187 8. — Re 
MnuuNOBN*s, Ltd., [1984] a. 4 . S. R. 
72.— AUS. 

PART III. SECT. 86, SUB-SECT. 11.— 

O. (a). 

6488 I. .} — Shareholders are not 

entitled to set off against their liability 
tor immediate payment ot the amounts 
unpaid on their shares any dividends 
owin g to them. — Re Irma Co-opshjl* 
Oa., Ltd., Re Lovx Sc Knddson, 
gSSS]^ ]ji 11984 J * W. W. R. 

o. Add ** rested* 16 8. C. R. 466, 
ot. Claim to indemnity in respect 


of shares held as trustee.) — D. Sc F. 
were joint managers of the M. Bank, 
& , while so acting, a number of stocks, 
shares, Sc other securities, Sc amongst 
others, £40,000 Consols, Sc £60,000 
New Three Per Cent. Stock, were 
transferred Into their names, as trustees 
tor the bank. There was also assigned 
to them by certain customers of the 
bank 801 shares in the bank itself, 
as security for moneys due, or to 
become due, from them to the bank ; 
Sc these shares were, at the date of the 
liquidation, standing in the names of 
D. Sc F. During the years 1888 Sc 
1884 the £40,000 Consols, 8c £60,000 
New Three Per Cent. Stock, were trans- 
ferred to the Bank of Ireland, as 
security for advances to the M. Bank 
on an account entitled in the name 
of the Governor Sc Co. ot the Bank of 
Ireland, "in collateral account with 
D. Sc F., both of the M. Bank." The 
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M. Bank stopped payment in July* 
1885, 8c was being wound up. F. 
absconded. Sc on Oct. 1, 1885, an order 
was made that the estate Sc interest of 
D. Sc F. in the £40,000 Consols Sc 
£60,000 New Three Per Cent. Stock 
should vest in D. Sc the liquidators 
of the M. Bank. The Bank of Ireland 
having been paid oft, the £40,000 
Consols & £60,000 New Three Per 
Cents, were, on Oot. 5, 1 885, transferred 
into the names of D. Sc the liquidators. 
The liquidators placed D. on the list 
of contributories in respect of the 801 
shares, & made a cal) thereon ; Sc they 
also required D. to join with them 
in realising the stock. D. claimed to 
he indemnifled against the calls out of 
these stocks : — Held : as against 
creditors, D. had no such right of 
indemnity* — Re Munster Bank, Ltd. 
(Dillon’s Claim) (1886), 17 L. R. Ir. 
341.— IR. 
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order made against him, the registrar 
refusing to allow applt. to set off against the 
amount he had been so ordered to repay 
to the liquidator the sum for which he had 
recovered judgment against the oo. : — Held : 
the indebtedness of applt. having been 
incurred under an order made after the date 
of the winding up, there were at that date 
no mutual debits capable of set-off ; the 
payment by the liquidator being void as 
a fraudulent preference, applt. had not 
any valid or effectual right of set-off in respect 
of the sum be had been ordered to repay 
to the liquidator, & his only right was to 
prove in the winding up with the other 
creditors. — Re A Debtor (82 of 1920), [1927] 
1 Ch. 410 ; 130 L. T. 349 ; sub nom . Re 
Mumford, Debtor v. Petitioning Creditor, 
Ex p. Official Receiver, 90 L. J. Ch. 76 ; 
[1920] B. & C. R. 106, D. 0. 

6442b. No set-off against sums paid In fraudulent 
preference.] — A co. carrying on the business 
of road contractors purchased its materials 
from two supply cos. By the custom of the 
trade the supply cos. made advances from 
time to time to the co. One of the supply 
cos. was indebted to the co. on tar-paving 
contracts. Within three months of the 
winding-up of the co. the co. paid to the 
supply cos. sums for goods f; applied by them 
in circumstances which made any payment 
by the co. to the supply cos. a fraudulent 
preference, & during the same period one of 
„ the supply cos. made advances from time 
to time to the co. & the other supply co. paid 
to the co. sums due on account of the tar- 
paving contracts. There was no identity of 
dates or amounts between the payments & 
the advances & all tho transactions were 
entered in separate accounts : — Held : as 
there had been no attempt to set-off the 
advances & payments to the co. against the 
payments made by the co., all the payments 
by the co. were a fraudulent preference. — Be 
Fowler (B. P.), Ltd., [1938] Ch. 113; 
[1937] 3 All E. R. 781 ; 107 L. J. Ch. 97 ; 158 
L. T. 369 ; [1936-7] B. & C. R. 246. 

6444. Add, Annotations: — Folld. Re City Equitable 
Fire Insurance Co. (2), [1930] 2 Ch. 293. Refd. 
Re City life Assce. (1926), 42 T. L. R. 45. 

6445. Add. Annotations: — Apld. Re A Debtor, 
[1927] 1 Oh. 410. Reid. Re Fenton (No. 2), 
Ex p . Fenton Textile Assocn., Ltd., [1932] 
1 Ch. 178. 

6446. Add. Annotations: — As to (1) Refd. Re Fenton, 
Ex p. Fenton Textile Assocn. (1930), 99 L. J. 
Ch. 358. As to (2) Refd. Re City Life Assce., 
[1920] Ch. 191 ; Telsen Electric Co. v. 
Eastick A Sons, [1936] 3 All E. R. 266. 


6447. Add. Annotations: — As to (2) Apld. Re 
City Life Assce:, [1920] Oh. 191. Refd. Re 
National Benefit Assce., [1924] 2 Ch. 339. 
Generally , Refd. Re Fenton, Ex p. Fenton 
Textile Assocn. (1930), 99 L. J. Ch. 358. 

6448. Add. Annotations : — Consd. Re City Equit- 
able Fire Insurance Co. (2), [1930] 2 Ch. 
293. Refd. Re Fenton, Ex p. Fenton Textile 
Assocn. (1930), 99 L. J. Ch. 358. 

6455a. Joint partnership debt — Creditor 

member of firm.]-— In the winding up of a co. 

. the liquidator sought to set off against a debt 
due by the co. to a creditor a debt alleged 
to be due to the co. by a partnership firm 
of which the creditor was a member : — 
Held: the alleged debt of the partnership 
firm being a joint & not a joint & several 
debt, it could not be set off against the sepa- 
rate debt due by the co. to the partner. — 
Re Pennington & Owen, I/td., [1925] Ch. 
825 ; 95 L. J. Ch. 93 ? 134 L. T. 00 ; 41 
T. L. R. 057 ; 09 Sol. Jo. 759; [1926] B. & 

, . 0. R. 39, O. A. 

6456. Add. Annotation : — Refd. Re Clemmons 
Aluminium (1924), 94 L. J. K. B. 487. 

6457a. Lump sum compensation payable to work- 
man — “ Rights capable of being transferred.”] 

— An injured workman received weekly pay- 
ments of compensation from his employer, 
who was a limited co. insured with a mutual 
indemnity co., until the date of commence- 
ment of winding it up. The indemnity co. 
was only liable under its contract of insurance 
to indemnify the employer for six weeks after 
it commenced to be wound up, & accordingly 
only paid compensation to the workman for 
a further six weeks, when its liability to the 
employer under the contract ceased. The 
workman took out a summons in the winding- 
up of the employing co. claiming priority 
to all other debts for the lump sum for 
which, at the commencement of the winding- 
up his weekly payments could have been 
redeemed to the extent to which the lia- 
bility of the insurers to the workman was less 
than the liability of the co. to the workman. 
He claimed that that was the combined effect 
of sect. 204 of Cos. Act, 1929 (c. 23), & sect. 7 
of Workmen’s Compensation Act, 1925 *(c. 84). 
The contract between tho indemnity co. & 
the employer was such as was mentioned in 
sect. 7 of 1925 Act; though the rights of the 
employers capable of being transferred to & 
vested in the appct. were in fact less than his 
rights against his employers, in other words, 
his employer was not fully insured. Sect. 204 
of Cos. Act, 1929 (c. 23), provides for com- 
pensation to be paid in priority, unless there 
is a contract with insurers under which by 


PART III. SECT. 36 SUB-SEOT. 11.— 
D. (a). 

f i. — .1 — In the distribution 

ie assets of ‘ ' 
tersonal pi 

pay in full all c 

which oo. had carried on business in 
Toronto, Ontario, the following 
claimants were, for reasons stated 
below, held entitled to payment accord- 
ing to tho following order of priority : 
(1) the Treasurer of the Province of 
Ontario (for tax under Oorpns. Tax 
Act. R. S. O., 1987) ; (8) the City of 
Toronto (for business tax imposed 
under Assessment Aot, R. S. O., 1987), 
Sc the Toronto Electric Comre. (for 


supply of electrical energy under 
Publio Utilities Act, R. S. 5., 1927); 
(3) the landlord ; (4) the custodian Sc 
the trustee (for costs, fees Sc expenses) ; 
(5) the Workmen’s Compensation 
Board (for indebtedness under the 
Workmen’s Compensation Aot, R. S. O.. 
1927, o. 179); (6) the Minister of 
National Revenue (for sales tax im- 
posed under the Special War Revenue 
Aot, R. S. O., 1927, c. 178).— Re 
General Fireproofing Co. of Can- 
ada, S. R * 150 ? 2 

h I. Ren*.) — A landlord of a 

oo. in liquidation has a preferential 
claim to payment up to three months’ 
rent, where there are goods on the 
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premises to that value at the date of 
liquidation. — Re Shrives Sc McKenzie 
Pty., Ltd., [1926] V. L. R. 563; 46 
A. L. T. 99 ; [1926J Argus L. R. 442.— 
AUS. 

h U. S. p. Re Carpenter Hales Sc 
Oo., Ltd. ( 1 »? 6 ). 26 S. R. N. S._W. 
43 N. 8. W. 


420: 


W. N. 116.— ADS. 


•k. Insolvency Act, 1988 — Whether 
applicable .) — In the winding up of an 
insolvent oo., sect. 207 of Cos. Aot, 
1928, does not apply the rules as to 
priority of debts contained in the 
Insolvency Act, 1988 . — Re Edtropk 
(W. H.) Sc Sons Pty., Ltd., [1938] 
V. L. R. 124; Argus L. R. 151.— 
AUS. 
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virtue of sect. 7 of 1025 Act there are rights 
capable of being transferred to the work- 
man : — Held : in view of the fact that there 
were “ rights capable of being transferred ” 
within sect. 264 (1) ( d ) of Cos. Act, 1929 
(c. 23), such sect, gave no priority right in 
the winding-up. 

Summons dismissed. — Be Whitehaven 
Colliery Co., Ltd. (1935), 28 B. W. C. C. 1. 

6460 .Add. Citations 130 L. T. 1 ; [1923] 

B. & C. B. 114 ; affg . S. C. sub nom. 
Be Webb (H. J.) & Co. (Smithfield, 
London), Ltd., [1922] 2 Oh. 309. 

Add. Annotations : — Refd. Re Winget, Burn 
v. Winget, [1924] 1 Ch. 550 ; Be Cockell, 
Jackson v. A.-G., [1931] 1 Oh. 389. 

6462. Add. Annotations : — Retd. Re Winget, Burn 
v. Winget, [1924] 1 Oh. 650 ; A.-G. v. Jackson 
(1932), 48 T. L. R. 201. 

6465a. Rates paid by director— Preferential 

rights of director.] — Re Lam plug h Iron Ore 
Co., No. 3105a, ante. 


6466. Add. Annotation : — Refd. A.-G. v. Jackson 
(1932), 48 T. L. B. 201. 

6467. Add. Annotation : — Refd. Be Clemmons 
Aluminium (1924), 94 L. J. K. B. 487. 

6472a. No exclusive employment — Or 

fixed hours.] — Anglo- Austrian Confection- 
ary Co., Ltd., Bartlett v. The Company 
(1912), Y. S. C. P. 

6477a. — .] — Be General Radio Co., 

Ltd., First Co-operative Investment 
Trust, Ltd. v. The Co., [1929] W. N. 172. 

6500. Add. Annotation : — Refd. Be Houlder, [1920] 
1 Ch. 205. 

6506. Add. Annotation : — Apld. Re Agricultural 
Wholesale Soc., [1929] 2 Oh. 201. 

6513a. From rejection of proof.] — A claim 

was made against a co. in liquidation for 
damages. The liquidator issued a summons 
to have it determined whether the claims 
should be allowed & the judge made an order 


PART III. SECT. 36. SUB-SECT. 11.— 
D. (b). 


•m. Price of wheat supplied under 
State wheat scheme.] — The Minister 
charged with the administration of 
Wheat Marketing Acts sold a quantity 
of wheat to a co. which before payment 
went into liquidation : — Held : the 
debt being a Crown debt, the Minister 
was entitled to priority of payment in 
the administration of the assets of the 
co. In the winding up of a oo. the 
Crown la not bound by the provisions 
of Cos. Act, 1893, Sc its amend- 
ments. — Re Ogkerby Sc Co., Ltd. 
(1922). 25 W. A. L. R. 25.— AUS. 

an. Price of cool from State coal mine..] 
— The Victorian Railways Comrs. 
supplied coal from the Victorian State 
Coal Mine to a co. which subsequently 
went into voluntary liquidation. The 
Comrs. lodged a proof of debt with the 
liquidator in respect of the price of the 
coal, but, alter having received two 
dividends, they claimed priority over 
the other creditors on the ground 
that the amount due was a debt due 
to the Crown : — Held : the debt was 
one due to the Crown, & was entitled 
to priority over the other debts of the 
co., Cos. Act, 1928, ss. 186, 208, not 
affecting Crown debts. — Re Oriental 
Holdings Pty., [19311 V. L. R. 279 ; 
Argus L. R. 260. — AUS. 

•o. Debt due to public Board.] — Meat 
Industry Act, 1915, No. 69 (N. S. W.), 
established a Board to administer the 
Act. The Governor had power to 
veto certain of its actions. The Board 
had wide powers, which it exercised 
at its discretion : any power of Inter- 
ference which a Minister of the Crown 
possessed was not such as to make the 
acts of administration his acta. Money 
received by the Board was not paid 
into the genera] funds of the State, 
but to its own fund : — Held : a debt 
due to the Board was not a debt due 
to the Crown. — Metropolitan Meat 
Industry Board e. Sherd y, [1927] 
A. C. 899; 137L.T. 782; 43T.L. R. 
701. P. O.— AU8. 


»p. Contributions under Unemploy- 
ment Insurance Acts .1 — A oo. was being 
wound up by the ct. under the pro- 
visions of the Companies (Consolida- 
tion) Aot, 1908, &, in answer to the 
advertisement for claims against the 
co., the liquidator received from the 
Department of Industry Sc Commerce 
a claim in respect of unpaid contribu- 
tions under the Unemployment In- 
surance Acta in respect of workmen 
employed by the oo. Portion of the 
amount was claimed as a preferential 
payment under Unemployment In- 
surance Aot, 1920, s. 26 (1), in reapeot 
of contributions payable by the oo. 


during the four months before the 
commencement of the winding up as 
specified In that sect., & the balance 
was claimed as a State debt to rank 
next after the preferential debts & in 
priority to the ordinary creditors : — 
Held : the olalm of the Department 
other than such portion as was payable 
under sect. 26 (1), was not payable in 
priority to the claims of the general 
creditors of the co. — Re A. & B. Taxis, 
Ltd., [1931] I. R. 87.— IR. 

sq. Damages for breach of contract .] — 
Held : the Crown, in the right of the 
Dominion Govt., had priority, in 
respect of its claim for unliquidated 
damages for breach by the ship- 
building eo. of a contract for the build- 
ing of ships, over the claims of a city 
corpn. & electric comrs. for taxes & 
the price of power supplied. — Toronto 
(City) & Toronto Electric Comrs. 
v. Wade, [1931) 4 D. L. R. 928 ; O. R. 
470 ; affd., [19321 3 D. L. R. 509 ; 
O. R. 500.— CAN. 

st. Extent of priority.] — Creditors 
whose claims have arisen subsequently 
to the liquidation & have been properly 
Incurred by the liquidator in the course 
of the winding up have priority over 
the olaims of the creditors which arose 
before the liquidation, except olaims 
by the Crown of equal or higher degree, 
& except the olaims of the execution 
creditor to the amount of the value 
of his security. Debts due to the 
Postmaster-General, the Deputy 
Federal Comr. of Taxation, & the 
State Comr. of Taxation are entitled 
to priority over the olaims of unsecured 
creditors of equal degree, but are 
postponed to the debts of secured 
creditors, & to the extent of their 
security. — Re Millinqkn's, Ltd., 
[1934] S. A. S. R. 72.— AUS. 

PART III. SECT. 36, SUB-SECT. 11.— 

D. (o). 

st. Municipal taxes*# taxes due to 
Public Utilities Commission — P ayabl e 
before Crown claims.) — Re Inter- 
national Metal Works, Ltd., Ex p. 
R., [1925] 1 D. L. R. 309 ; 5 C. B. R. 
378.— CAN. 

PART III. SECT. 36, SUB-SECT. 11.— 

D. .(d). 

a |, .] — Held : a director of the 

co., the secretary, a floor-manager Sc 
host, an entertainer Sc the members of 
a band ot musicians did not oome 
within the definition of “ clerk or 
servant " in a. 208 (1) (c) of Cos. Act, 
1915, Sc were therefore not entitled 
under the s e c ti on to preferential claims 
tor salary or wages. — Re Esplanade 
Theatre, Ltd. (In Liquidation) 
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(1929). V. L. R. 237 ; Argus L. R. 
198.— AUS. 

s (p. 946) i. Meaning of ** going 

into liquidation.**) — Bkpcy. is a M going 
into Liquidation ** within sect. 100 
(1) (b) ot Cos. Aot, R. 8. O.. 1927.— 
Davey v. Gibson, [1930] 3 D. L. R. 
606 ; 65 O. L. R. 379 ; 11 O. B. R. 
341 ; affg.. [1930] 2 D. L. R. 139 : 64 
O. L. R. 627 ; 11 O. B. R. 138.— CAN. 

st. Effect of Bankruptcy Act, s. 
48 (4).] — The above sect, does not 
restrict the amount of the debt for 
which an officer, director or shareholder 
of a co., which has made an authorised 
assignment, may in the first instance 
prove, & postpone the right to prove 
for the balance until all other creditors 
have been paid in full, but while allow- 
ing him to prove for the full amount of 
his claim, it merely restricts the 
amount of payment or satisfaction in 
the aggregate which he may receive 
on account of his claim as proven until 
claims of other creditors have been 
satisfied. — Re Caloary Furniture 
Store, Ltd. & Higob, [1924] 2 D. L. R. 
308 ; [1924] 1 W. W. R. 1137; 4 

C. B. R. 638.— CAN. 


PART III. SECT. 36, SUB-SECT. 11.— 
E. (a). 

sv. Not bondholders under un- 
registered trust mortgage.) — Re Braver 
Truck Co. (Ont.), [1826] 1 D. L. R. 71. 
— CAN. 

sw. Bondholders — Notwithstanding 
abandonment of lien against purchaser 
of assets.] — He St. John River Log 
driving Co. (N. B.), [19271 3 D. L. R. 
800.— CAN. 


PART III. SECT. 86, SUB-SECT. 11.— 
E. (b). 

6490 I. Whether proof for total sum 
due at time of claim — Where securities 
realised before claim.] — Where a secured 
creditor realises on his securities him- 
self without sending In a olalm to the 
liquidator or valuing his securities, he 
is debarred from ranking on the estate 
for any deficiency, & must be regarded 
as standing outside the liquidation 

S rooeedinge. — M cFarland v. London 
: Lancashire Guarantee Sc Accident 
Co. (Can.), [1927] 3 D. L. R. 67.— 
CAN. 

•y. Whether interest on balance after 
security exhausted can be added.}— In 
the liquidation proceedings of an 
insolvent oo. a secured creditor after 
having exhausted his security cannot 
in proving as regards the balance of his 
debt unsatisfied include Interest after 
the date of the winding up order. — 
Oppknheimer v. Moola (1929), I. L. R. 
7 Ran. 614.— IND. 



Cases 0513» — 6558a. English and Empire 

for an inquiry into the amount of damage 
sustained & that the claimant be permitted 
to prove for the sum so ascertained. The 
damages were so ascertained by the registrar 
So a proof carried in. The liquidator rejected 
the proof on the ground that a shareholder, 
while retaining his shares, cannot claim 
damages in respect of any loss in respect of 
his shares: — Held: this objection was too 
late. It should have been taken on the 
hearing of the summons or on appeal there* 
from . — Re Aynek Syndicate, Ltd., [1930] 

1 All B. B. 400. 

6617a. Right to consider set-off.} — A liquidator, 
when examining a proof of debt with a view 
to its admission or rejection, is entitled also 
to examine a set-off to such proof, if it is a 
matter of account, in order to arrive at the 
amount, if any, for which the proof is to be 
allowed. — Re National Whole Meal Bread 
& Biscuit Co., [1892] 2 Ch. 467 ; 07 L. T. 
293 ; 40 W. R. 691 ; 30 Sol. Jo. 640. 

6583a. ; On footing that company insolvent — 

Company found solvent — Right to prove for 
balance.] — A compulsory order having been 
made for the winding up of a co. on the 
ground of its being just & equitable to make 
such an order, the costs of the co. of the 
petition were taxed & paid out of the assets 
on the basis that it was insolvent. The co. 
was ultimately found to be solvent, So the 
solr. claimed to prove in the liquidation 
for the balance of his bill of costs, being solr. 
& client costs incurred upon the instructions 
* of the co. & its directors in opposing the 
petition. The liquidator rejected the proof 
on the ground that the amount claimed repre- 
sented costs already taxed off the bill, So the 
registrar upheld his decision on the ground 
that there was no right of proof for any costs 
beyond the taxed costs of the petition under 
r. 192 of the Winding-up Rules, 1929 : — 
Held : the solr. was entitled to prove for any 
unpaid balance of costs due to him from the 
co., there being nothing to the contrary 
contained or implied in r. 192, whioh was 
concerned with the priorities of different sets 
of costs incurred in winding up. There being 
sufficient to pay all creditors m full, the co.'s 
solr. was entitled to be paid his costs as 
between solr. So client, So the liquidator was 
ordered to admit the proof, subject to taxa- 
tion if he so desired. — Re 0. B. So M. (Tailors), 
XjTD.j [1932] 1 Ch. 17 ; 101 L. J. Oh. 8 ; 140 
L.T. 118 ; [1931] B. &0. R. 09 ; 76 Sol. Jo. 797. 

6549a. Costs of summons by debenture- 

holders.] — The directors of a co. registered 
under 1862 Act, being empowered by their 
articles to borrow on debenture bonds any 
sums “ necessary ” for the business of the co., 
in Dec. 1805, issued twenty debentures of 


Digest Supplement. 

£100 each, all in the same form, by which 
they pledged “.the property belonging to 
us for the time being during the subsistence 
of the debenture, with all the buildingB So 
stock on, So connected with, our said property. 
So all the receipts So revenues to arise there- 
from ” ; So declared that the entire debenture 
loan So interest should be a first charge on 
“ our undertaking Sc property So receipts So 
revenues aforesaid.'’ The business of the 
co. was to buy So sell land, to build, buy, So 
sell bouses, to furnish houses for hotels. So 
to carry on the business of hotel keepers. A 
winding-up order having been made, the 
liquidator proceeded to sell certain freehold So 
leasehold estate belonging to the co. ; but 
the purchaser refused to complete unless 
the debenture-holders were satisfied. The 
debenture-holders thereupon took out a 
summons in Chambers : — Held : after making 
all just allowances to the liquidator in realising 
the fund, the debenture-holders, applying 
by way of summons in the matter of the 
* winding up, were entitled to their costs, as 
.* well as to their principal So interest, out of the 
* fund, in priority to all other charges. — Re 
Marine Mansions Co. (1867), L. R. 4 Bq. 
001 ; 37 L. J. Ch. 113 ; 17 L. T. 50. 

Annotation : — Folld. Re Oriental Hotels Co., Perry r. 
Oriental Hotels Go. (1871), L. R. 12 Eq. 126. 

6565a. Payment of dividend to creditors of private 
company — Surplus assets handed over to con- 
tributories — Validity.]— Ditch am v. Miller, 
No. 5959b, ante . 

6558a. Deduction of sur-tax from shares of mem- 
bers.] — A private co. to which Finance Act, 
1922 (c. 17), s. 21, applied, having gone into 
voluntary liquidation, there was a large 
surplus for distribution amongst the holders 
of preference So ordinary shares. The Special 
Comrs. of Income Tax having given a direction 
under that sect, that the surplus must be 
deemed to be the undistributed income of the 
members for the purposes of sur-tax, assessed 
the co. to sur-tax for the previous financial 
year, So apportioned the tax among the 
members in accordance with their holdings, 
some being liable to pay sur-tax, So others not 
so liable. Notices or the charge were served 
upon the members liable, but none of jthem 
elected to pay the tax within the prescribed 
period of twenty-eight days, So notice having 
then been served upon the co., the liquidator 
paid the tax so assessed : — Held : in dis- 
tributing the balance of the surplus among 
the members the liquidator, having regard 
to Finance Act, 1922 (c. 17), Sched. I., 
para. 8, must bring into account the sur-tax 
so paid against the amounts receivable by 
the members in respect of their incomes from 
their holdings of preference So ordinary shares 
in the co. — Re Drew (Alexander) Sons, 


PART III. SECT. 86, SUB-SECT. 12.— 
B. (d)< 

6628 I. Lien on fund recovered by hie 
exertions — Coate incurred before winding 
up— Fund not under control of court .) — 
A petition for a ch a rgin g order was 
presented by a law ^ agent who bad 
recovered a_fund. fora oompany 
registered in England. The ct. granted 
the order, notwithstanding the volun- 
tary liquidation of the oompany & 
the payment over of the fund to the 
liquidator in England.— Philip v. 
Wilson (1911), 48 So. L. R. 947. — 
BOOT. 


PART III. SECT. 86, SUB-SECT. 12.— C. 

». Sudgmemt creditor — Right to 
interest.) — On the liquidation of a 
oo. Judgment creditors who obtained 
their judgments after the oommenoe- 
ment of the liquidation as well as those 
who obtained their judgments prior 
thereto held alike entitled to interest 
out of any surplus remaining after 


sb. ■ 


- Seicurt before winding up— 


Priority .} — In the winding tip of a oo. 
judgment creditors of the co., in re- 
spect of whose debts a seizure of the 
assets of the oo. has been made prior 
to the presentation of the petition for 
winding up, are entitled to be paid 
their claims in priority to petitioner* 
Si liquidator’s costs Sc the uauidaterli 
rem u n era tion, notwithstanding that 
no sale has been effected prior to the 
presentation of the petition. — Re 
“ PD ** 1188 $ 
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I/TD., [1985] Ch. 93 ; 104 L. J. Oh. 78 ; 162 
L. T. 281 ; 61 T. L. R. 113 s 78 Sol. Jo. 876 ; 
[1934-6] B. & O. R. 230. 

6568* Add. Annotation : — Apld. Sugden v. Urban 
Fire Inmirance Co. (1930). 75 Sol. Jo. 60. 

6565. Add . Annotations : — Refd. Biddulph & Dis- 
trict Agricultural Soc. v. Agricultural Whole- 
sale Soc. (1926), 95 L. J. Ch. 576; Re Wilts 
& Somerset Farmers (1928), 98 L. J. Ch. 17. 

6567. Add, Annotations : — As to (2) Consd. Ool- 
laroy Co. v, Giffard, [19281 Oh. 144. FoUd. Re 
John Dry Steam Tugs, Ltd., [1932] 1 Ch. 694. 

6569a. What are.] — A limited co.’s memo- 

randum of assocn. provided that the 
preference shareholders should be entitled 
“in a winding up to such a share of the 
surplus assets as shall provide for the holders 
of preference shares an amount per share equal 
to one-half of the amount per share provided 
for the holders of ordinary shares, but so 
that the total sum so provided for the holders 
of the preference shares shall not exceed five 
shillings per share, the preference share- 
holders being entitled to no further participa- 
tion in the profits or assets ” ; — Held : the 
expression 11 surplus assets ” meant what was 
left after the payment of debts & the repay- 
ment of the whole of the preference & 
ordinary capital. — Re Dunstable Portland 
Cement Co., Ltd. (1932), 48 T. L. R. 223 ; 
76 Sol. Jo. 95. 

6576. Add. Annotation : — Consd. Re Vocalion 
(Foreign), Ltd. (1932), 48 T. L. R. 625. 

6578. Add. Annotation : — Consd. Re Vocalion 
(Foreign), Ltd. (1932), 48 T. L. R. 526. 

6579. Add. Annotation : — Consd. Re Vocalion 
(Foreign), Ltd. (1932), 48 T. L. R. 526. 

6679a. .]— 1929 Act, s. 177, by 

which no action or proceeding shall be con- 
tinued or begun without the ct.’s leave against 
a co. after the making of a winding-up 
order against, or the appointment of a pro- 
visional liquidator of, the co., does not 
apply to proceedings abroad. But proceed- 
ings abroad bv a person or corpn. within the 
ct.’s jurisdiction can be restrained by the 
ct., in the exercise of its equitable jurisdiction 
in personam , if that person has been properly 


served, within the jurisdiction, with the ct.’a 
order restraining the proceedings. Where, 
however, a foreign co. registered in a foreign 
country & also m England, or other foreign 
creditor within the ct.’s jurisdiction, has 
given credit to an English co. registered & 
trading in the foreign country, knowing the 
English co. to have attachable assets there, 
the ct. will not exercise its equitable juris- 
diction in personam to restrain proceedings 
abroad, since it would not be just or equit- 
able to restrain them on the ground either 
that the foreign co. or creditor is within the 
ct.’s jurisdiction or that the foreign co. or 
creditor can be served with proceedings in 
England. If the English co. is wound up 
by the ct., & its foreign branch is wound up 
by the foreign ct., the foreign co. or other 
creditor is free to prove the deot in the foreign 
country &, subject to the lex fori , to bring 
an action there. — Re Vocalion (Foreign), 
Ltd., [1932] 2 Ch. 196 ; 102 L. J. Ch. 42 ; 
148 L. T. 169 ; 48 T. L. R. 625 ; [1933] 
B. & C. R. 1. 

6581. Add. Citation :—affd., [1867] W. N. 178, L. J J. 

6591. Add. Annotation : — Refd. Re Keystone 
Knitting Mills Trade Mk., [1929] 1 Oh. 92. 

6610. Add. Annotation : — Consd. Re Vocalion 
(Foreign), Ltd. (1932), 48 T. L. R. 625. 

6616. Add. Annotation : — Refd. Re Winterbottom 
(Leeds), Ltd., [1937] 2 All E. R. 232. 

6619'. Add. Annotation: — As to (1) Refd. Re 
Winterbottom (Leeds), Ltd., [1937] 2 All 
E. R. 232. 

6624a. Delivery to liquidator — 1929 Act, 

s. 269 — Charge for costs of execution — What 
costs included.] — The costs of the execution 
referred to in Cos. Act, 1929, s. 269 (1), are 
limited to the sheriff’s costs & do not include 
the judgment creditors* costs of issuing & 
serving the writ on the sheriff. — Re Woods 
(Bristol), Ltd., [1931] 2 Ch. 320 ; 100 L. J. 
Oh. 335 ; 145 L. T. 444 ; 47 T. L. R. 464 ; 
75 Sol. Jo. 468 ; [1931] B. & 0. R. 17. 

6627. After this case add: — See, now , 1929 Act, 
s. 268. 

6649. After this case add : — 

.] — See, now, 1929 Act, s. 208. 


PART IIL SECT. 86. SUB-SECT. 12.— 
D. (o). 

m 1. .1 — Re Smssktonb, Ltd. (Is 

LtgOTDATKW), [1028] N. Z. L. R. 190. 

PART IIL SECT. 86, SUB-SECT. 18.— 

p i, Sale by mortgagees in 

possession.)— A oo. being In liquidation, 
the mtgeea. went into possession prior 
to the Issue of the winding-up order. 
The liquidator sought to restrain the 
mtgeea. from selling without the 
sanction of the ot., on the ground that 
such sale would he a “proceeding 
against the oo : — Held : the zntgeee. 
were proceeding rightfully . — Re British 
Columbia Tib A Timber Oo. (1908), 
14 B.C.R.81; 9 W. L. R. 405.— GAR. 

PART III. SECT. 86, SUBJECT. 18.— 
0. (a). 

. eg. Action for negligence .} — Whgre it 
fa alleged that through the negligent 
handling of an asset of a oo. a tort 
*** committed after the making of a 
winding-up order, the claim of the 


injured party for damages does not 
fall within the language of sect. 136 
of Winding-up Act ; &, therefore, 

leave should be granted under sect. 21 
of said Act to oommenoe an action 
against the co. if such action is not 
barred by a statutory limitation. 
Where such an action has been begun 
without leave before the expiration of 
the time prescribed x>y statute for 
bringing such an action, a nunc pro 
tunc order giving leave to bring the 
action should not be granted after 
said period has expired . — Re G. B. 
Wood, Ltd., Spivak «. Lee, [1982] 3 
W. W. R. 525 ; 40 Man. L. R. 613.— 
CAN. 

PART IU. SECT. 36: BUB-SECT. 18.— 
0. (b) U. 

sk, Action against insurance com- 
pany — By injured third party. 1 — In an 
action for damages for personal 
injuries through being run down by a 
car, pursuer obtained a decree In 
absence against the owner of the ear 8c 
on his falling to make payment, used 
arrestments la the hands of the insur- 
ance oo. with whom de fe n de r was 


insured against third party risks & 
brought an action of forthcoming. 
While this action was pending the 
insurance co., which bad its registered 
office In England & a place of business 
in Scotland, was ordered to bo wound 
up : — Held : in view of Cos. Act. 1929, 
sects. 177 & 380, the action could not 
proceed without the leave of the ct. 
which had pronounced the winding-up 
order, & action slated until leave of 
the English ct. should be obtained. — 
Martin v . Port of Manchester 
INBCE. CO., [1034] S. O. 143.— SCOT. 


PART IIL SECT. 36. SUB-SECT. 13.- 
D. (a). 

n. Add " remsd. 23 A. It. 426." 

PART IIL SECT. 86, SUB-SECT. 13.— 
D. (o). 

sb. Writ filed after winding-up order.) 
— Held : not to constitute a lien, even 
for costs, against the property of a 
co. in liquidation. — Re Lkitch Con- 

asfrt.fem.'KU'ASk'*- 




Cases 6668— 6746b. English and Empire Digest Supplement. 


0663. Add. Annotations : — Reid. Re South Rhondda 
Colliery Co. (1898), Ltd. (1928), 72 Sol. Jo. 463 ; 
Gerard v. Worth of Paris, Ltd., [1936] 2 
All E. R. 906. 

6669. Add, Annotation: — Retd. Re Beni-Falkai 
Mining Co., [1934] Ch. 406. 

6717a. .] — The High Ot. has jurisdiction to 

transfer winding-up proceedings from the 
High Ct. to any ct. which has jurisdiction 
to wind up cos., & can transfer proceedings 
in the winding up of a co. with a capital 
exceeding £10,000 to a county ct. having 
winding-up jurisdiction. — Re Vernon 
Heaton Co., Ltd., [1936] Ch. 289 ; 106 

L, J. Oh. 116 ; 164 L. T. 374 ; 62 T. L. R. 
166 ; 80 Sol. Jo. 33 ; [1934-6] B. & C. R. 305. 

6718. Add. Annotation : — Distd. Re Vernon Heaton 
Co., [1936] Ch. 289. 

6727. Add. Annotation : — Reid. Re Yagerphone, 
Ltd., [1936] Ch. 392. 

6727a. .] — The joint liquidators in 

the voluntary winding up of a co. recovered 
a sum of money alleged to have been paid to 
a creditor by the co. by way of fraudulent 
preference. A debenture holder took out 
a summons in the liquidation for an order 
that the money recovered f-om the creditor 
should be paid to the receiver of the property 
charged by the debenture : — Held : the 
money did not become part of the general 
assets of the co., but was a sum of money 
received by the liquidators & impressed in 
their hands with a trust for those creditors 
among whom the assets of the co. were dis- 
tributable. — Re Yagerphone, Ltd., [1935] 
Ch. 392 ; 104 L. J. Ch. 156 ; 162 L. T. 
665 ; 61 T. L. R. 226 ; 79 Sol. Jo. 162 ; 
[1934-6] B. ft C. R. 240. 

6731. After this case add : — 

.] — See, now, 1929 Act, s. 265 (2). 

6781a. Necessity for dishonesty.] — Re Patrick & 
Lyon, Ltd., No. 3353b, ante. 

6740. Add. Annotation : — Reid. Re Lloyd’s Fur- 
niture Palace, Evans v. Lloyd’s Furniture 
Palace, [1925] Ch. 853. 

6741. Add. Annotations: — Consd. Re A Debtor, 
[1927] 1 Ch. 410. Expld. Re Fowler (B. P.), 
Ltd., [1937] 3 All E. R. 781. 

6745. Add. Annotation : — Refd. Re Cohen, Ex p. 
Trustee, [1924] 2 Ch. 515. 

6746. Add. Annotation : — Consd. Re Fenton, Ex p. 
Fenton Textile Assocn. (1930), 99 L. J. Ch. 
358. 

6746a. Payment to principal creditor — To relieve 
surety.] — Where a payment has been made 
to a principal creditor with the intent to 
prefer a guarantor of the debt, Bkpcy. Act, 
1914 (c. 69), s. 44, enables the liquidator in a 


compulsory winding up to recover payment 
from the person actually preferred. 

A private co., of which a father & son were 
the only directors ft shareholders, was 
ordered to be wound up, & within the pre- 
ceding three months the son paid a sum of 
£1,503 odd into the co.’s bank to reduce an 
overdraft of the co. to secure which his father 
had given a guarantee. The liquidator 
claimed repayment of the sum as being 
a fraudulent preference within 1908 Act, 
s. 210, & a preliminary objection being 
raised that in any event no order for 
repayment could be made i — Held : the 
motive of the son in making the payment 
being to keep the business going, there was 
no fraudulent preference, & the summons 
must be dismissed. — Re Stanley (G.) & Co., 
[1926] Ch. 348 ; 94 L. J. Ch. 187; 133 
L. T. 37 ; 69 Sol. Jo. 36 ; [1925] B. & 0. R. 1. 

Annotation : — Consd. Re Lyons. Ex p . Barclays Bank, Ltd. 
v . Trustee (1934). 152 L. T. 201. 

6746b. Withdrawal ot opposition — To motion for 
extension of time for registration of charge.] 

— The debtor co. of which applt. became the 
liquidator, deposited with resp. Trust title 
deeds of certain property to secure a sum 
of money owing by it to the Trust, agreeing 
to execute any necessary deed in respect of 
the property charged: The Trust Ad not 
register the charge within the prescribed time, 
& ten months afterwards applied to the 
Chancery Div. under 1929 Act, sect. 86, for 
an extension of the time for registration on 
the ground of inadvertence. The co., at the 
time of that application, was unable to pay 
its debts, & counsel were briefed on behalf 
of the co. to oppose the application for 
extension of time, but before the hearing of 
the application the instructions to oppose 
were withdrawn, an order was made for an 
extension of the time, & the charge was 
registered. An order for the compulsory 
winding up of the co. was made shortly 
afterwards, & the liquidator issued a sum- 
mons in the winding up claiming that the 
withdrawal of the opposition of the co. was 
the suffering by it or a judicial proceeding 
with a view of giving a creditor a preference, 
& therefore must be deemed fraudulent & 
void as against the liquidator, having regard 
to the provisions in Bkpcy. Act, 1914 (c. 69), 
s. 44, & 1929 Act, sect. 266. W., who gave 

instructions for the withdrawal of the 
opposition by the co., was a director of the 
co. & managing director of the Trust : — 
Held : the onus was on the liquidator to 
satisfy the ct. that the dominant intention 
of the co. in withdrawing its opposition to the 
application for an extension of time was to 
prefer resps. &, there being no direct evidence 
of such an intention, an intent to prefer could 
not be inferred. — Peat (Sir William Henry) 
v. Gresham Trust, Ltd., [1934] A. O. 252 ; 


PART III. SECT. 86, SUB-SECT. 16.— 


6741 t. Debt due to directors— Set-off 
against amount unpaid on shares .) — 
Miobrll v . Booth (1928), S. A. S. R. 
367.— AUS. 

sd. General rule.] — In order to 
establish a fraudulent preference it 
must be dear that the substantial ft 
dominant view ot debtor was to giro 


a preference, & it is not sufficient that 
the creditor was in fact preferred. — 
Re New Zealand Electrical Ap- 
pliance ft Engineering Go., Ltd., 
(1927] N. Z. L. R. 16.— N.Z. 

si. Deposit of lease — To prevent 
creditor cashing post-dated cheque .] — 
Within the period of three months 

S rior to the bkpoy. of a co. a lease was 
©posited with a creditor of the oo. by 
way of security ft to prevent the 
creditor from cashing a post-dated 

86 


cheque whioh he held from the oo. : — 
field : as the. purpose of the payment 
was to benefit debtor ft to save him 
from creditors* pressure, there was no 
fraudulent preference. — Re Drogheda 
ft District Co-operative Society, 
Ltd. (1921), 58 I. L. T. 42.— IR. 

•g. Loan of stock by directors to com- 
pany — Morlmoe of stock — Assignment 
of equity of redemption to directors .] — 
MioHELL v. Boom, (1927] S. A. S. R. 
676.— AUS. 
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151 L. T. 63 ; 60 T. L. R. 345 ; nib nom. 
Re M. I. O. Trust, Ltd., 103 L. J. Oh. 173 ; 
[1934] B. & O. R. S3, H. L. 

Annotations : — Consd. Re Lyons, Ex p. Barclays Bank, Ltd. 
v. Trustee (1934), 152 L. T. 201. 

6756a. Order made without jurisdiction.] — By the 
rules of a mutual marine insurance assocn., 
which was not registered under the Com- 
panies Act, it was provided that all persons 
who effected an insurance with the assocn. 
should be members. No ship was to be 
insured for more than three-fourths of its 
value, the person insuring paid a deposit of 
25s. per cent, on the amount of the insurance, 
& in case of the total loss of a vessel, the 
members were to pay the loser the amount 
for which he had insured it rateably, accord- 
ing to the amounts assured to them respec- 
tively. The assocn. consisted of more than 
twenty members. A vessel insured by R. 
was lost, & the amount of the loss was referred 
to arbitration. R. assigned his claim to his 
bankers, who obtained judgment in R.’s 
name on the award, &, not obtaining pay- 
ment, presented a petition to wind up the 
assocn., the petition stating that the assocn. 
consisted of more than seven members, but 
not stating that it consisted of more than 
twenty. The petition was served at the 
abandoned office of the assocn. which had 
ceased to carry on business, & the proper ad- 
vertisements were issued. On May 28, 1880, 
a winding-up order was made, no one appear 
ing to oppose. In Nov. 1881, another 
member of the assocn. heard, for the first 
time, of the winding-up order, & within a 
week applied for leave to appeal against it : — 
Held : the order having been made by a 
superior ct. having jurisdiction in winding 
up, & having authority to decide as to its own 


competency, must, if the assocn. was one 
which ought not to be wound up, be treated 
merely as an erroneous order, & not as an 
order void for want of jurisdiction, & that 
the proper manner of getting rid of it was by 
appeal . — Re Padstow Total Loss & Col- 
lision Assurance Assocn. (1882), 20 Ch. D. 
137 ; 51 L. J. Oh. 344 ; 45 L. T. 774 ; 30 
W. R. 320, C. A. 

Annotations : — Contd. Re Bowling & Welby’s Contract, 
[185)51 1 Ch. 063. Refd. Armour r. Liverpool Oorpri., 
[1935) J Ch. 422. 

6756b. Order of county oourt.] — This ct. will not 
entertain appeals from county ct. orders, 
unless the order appealed against has been 
completed & an office copy is produced for 
our inspection (Eve, J.). — Re Parkes Gar- 
age (Swadlincote), Ltd., [1929] 1 Ch. 139 ; 
98 L. J. Ch. 9 ; 140 L. T. 174 ; 45 T. L. R. 
11 ; [1928] B. & C. R. 144, D. 0. 

6775. Add. Annotations : — Refd. Cornish Mutual 
Assce. v. I. R. Comrs., [1926] A. 0. 281 ; 
Greenberg v. Cooperstein, [1920] Ch. 057 ; 
Thomas v. Evans, Jones v. South-West 
Lancashire Coal-Owners’ Assocn. (1920), 135 
L. T. 073 ; Armour t>. Liverpool Corpn., 
1 1939] Ch. 422. 

6787a. .] — Re Consolidated South 

Rand Mines Deep, Ltd., [1909] 1 Oh. 491 ; 
78 L. J. Ch. 326 ; 100 L. T. 319 ; 10 Mans. 
81, C. A. 

6823a. Motion to validate debenture.] — Re 

■ Park Ward & Co., Ltd., No. 6186b, ante. 

6830. After this case add : — 

On property.] — See , now , 1929 Act> 

s. 290. 

6857. Add. Annotation : — Consd. Re Windsor Steam 
Coal Co. (1901), Ltd. (1928), 140 L. T. 80. 


PART III. SECT. 36, SUB-SECT. 17. 

sk. Order of province .) — To enforce 
an order of the ct. of another province 
made under Winding-up Act the regis- 
trar should, on production thereof, 
enter it without direction as an order 
of the Supreme Ct. of British Columbia 
& proceed upon it as an ordinary 
record of that ct . — Re Homr Bank 
of Canada & Winding-Up act, 
[19251 1 D. L. K. 734 ; 34 B. C. It. 
321. — CAN. 


PART III. SECT. 36. SUB-SECT. 18.— C, 


t. Add " revsd. 14 S. C. R. 624.” 

tl. Order dismissing winding-up peti- 
tion.) — Re Canada National Fir 
Insurance Co., [1931 1 1 D. L. It. 751. 
—CAN. 

tm. Order placing name on list of 
contributories, j — A Judge of the Supreme 
Ct. of Canada has jurisdiction to graot 
leave of appeal to this ct., under 
sect. 108 of Winding-Up Act, from a 
judgment ordering that the name of a 
person should be put on the list of 
contributories, its effect being to fix 
his liability at an amount over 32,000, 
although such judgment does not con- 
demn him to pay immediately a definite 
sum of money . — Re Joyce Dress 
Corpn., Ltd.. Horowitz v. Green- 
160^41 8. C. R. 212 ; 3 D. L. R. 


AjM-uawg soounLy xor ousts ou applica- 
tion by a liquidator is not appealable. — 
«« Solloway Mills Co., Be Solloway, 
[1836J 3 D. L. R. 504 ; O. R. 416.— 

CAN. 


PART III. SECT. 36. SUB-SECT. 18.— 
D. (a). 

e i. S. P. Re Dominion Shipbuild- 
ing & Repair Co., Ltd., 11926] 3 
D. L. R. 274 ; 59 O. L. R. 89.— CAN. 


PART III. SECT. 36, SUB-SECT. 18.— 
H. 

•p. Of directors appealing against 
order .) — The directors of a co. that was 
ordered to be wound up under Cos. 
Act retained in their hands oertain 
moneys belonging to the oo. & spent 
them on an appeal filed by the co. 
against the order of the winding up. 
The appeal was unsuccessful & there 
was no order of appellate ct., allowing 
the costs of the co.’s advocates out of 
the estate: — Held: the official liquida- 
tor could, under the directions of the 
ct., allow the expenditure, if incurred 
bond fide , & up to a reasonable extent. — 
Moolla v. Official Liquidator 
(1928), I. L. R. 7 Ran. 3*.— IND. 


PART III. SECT. 36, SUB-SECT. 19.— 

so. Of creditor — Obtaining charging 
order.) — Re Saskatchewan Co-opera- 
tive Elevator Co., Davidson v , 
Swanson (Saak.), [19281 2 W. W. R. 
256.— CAN. 

sp. Amount — Application of K. B. 

rule 951.] — Although a petition for the 
winding-up of a co. under Winding- 
up Act, R. S. C., 1927, is dismissed, it Is 
a proceeding under said Act, & K. B. 
rule 951, which limits oertain costs to 
3300 & disbursements, does not apply 
thereto. — Re Canadian National Fire 
Insurance Co. Sc Brownstone, [1931 1 
— ‘ ~ ~ 875 ; 39 


1 W. W. R. 753 
Man. L. R. 539 
CAN. 


2D, L. R. ... __ 
12 C.„B. R. 338.— 


sq. .] — Re Canada Na- 
tional Fire Insurance Co. (No. 2), 
[1931] 2 W. W. It. 538.— CAN. 

PART III. SECT. 36, SUB-SECT. 20. 

m i. On powers of liquidator — 

Power to complete formal act after 
dissolution of company.) — Kribh- 
NASWAMI NAIDU V. ANDI CflETTI (1927), 
I. L. It. 61 Mad. 681. — IND. 

q i. Grounds for granting or 

refusing.) — Re Alberni Pacific 
Lumber Co.. Thomas v. Lawson (B. C.). 
[1927) 3 D. L. R. 1126; [1927] 2 
W. W. It. 602.— CAN. 


PART III. SECT. 37, SUB-SECT. 8.— B. 

d i. Sufficiency of resolution .) — 

An extraordinary resolution for the 
winding up of a co., that It cannot ” by 
reason of the passing 8c enforcement 
of Prohibition Act continue its busi- 
ness •• Is not the equivalent of the 
extraordinary resolution, authorised 
by Cos. Act, R. 8. B. C., 1911 (o. 39), 
s. 226 (3), as it stood prior to Nov. 
1917, to the effect that the co. cannot 
by reason of its liabilities continue its 
business. — Duncan & Gray, Ltd. ©. 
Silver Spring Brewery, [1925] 4 
D. L. R. 724 ; [19251 3 W. W. R. 675.— 
CAN. 

d li. Resolution providing for 

liquidator to act under supervision of 
director*.}— Held : highly objection- 

able. — PARASHUBAM D ATT ARAM SHAM- 

Dasani ©. Tata Industrial Bank, 
Ltd. (1928), 55 L. R. Ind. App. 274. — 
IND. 


PART III. SECT. 37, SUB-SECT. 4.— B. 

sm. Payment to person purporting to 
be liquidator. 3 — Where, after payment 
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0857a. .] — A voluntary liquidator of a co. is 

not a trustee within Trustee Act, 1025 
(e. 10), s. 68 (17), & is not entitled to the 
indemnity given to trustees by sect. SO (1). — 
Re Windsor Steam Coal Oo. (1001), Ltd., 
[1028] Oh. 600 j 97 L. J. Oh. 238 ; 72 SoL Jo. 
335 ; [1028] B. & 0. B. 36 ; affd. on other 
grounds, [1020] 1 Oh. 161, O. A. 

Annotation : — Retd. Be Home Sc Colonial Insurance Co., 
[1930] 1 Oh. 109. 

6858a. When investigating proof .] — Re Home 

& Colonial Insurance Oo., Ltd., No. 

6868b, post. 

4p58b. Whether liable for negligence — On wrongful 
admission of proof.] — The H. Co. entered 
into an agreement for reinsuring marine risks 
with the L. Co. Later, it was voluntarily 
wound up, & B., the liquidator, agreed the 
L. Co.’s claim for a large sum, & paid divi- 
dends in respect of the claim. Following the 
practice of the co., B., notwithstanding the 
provisions of Stamp Act, 1891 (c. 30), & 
Marine Insurance Act, 1903 (c. 41), treated 
the agreement & the claim under it as valid. 
After the dissolution of the H. Co. he was 
’advised that he should have disallowed the 
claim, & the dissolution was annulled, but an 
.action to recover the money was dismissed, 
as no mistake of fact by B. was proved. On 
a misfeasance summons by a creditor of the 
oo. : — Held : (1 ) a liquidator in the voluntary 
winding up of a limited co. is not, apart 
from negligence, liable for wrongly admitting 
, a claim by an alleged creditor ; (2) the 

liquidator did not, in the circumstances, 
fulfil his duty of investigating the claim of the 
L. Co., & was therefore liable as for mis- 
feasance under Cos. Act, 1908, b. 215, for 
admitting the claim of the L. Co. since it 
was in fact an invalid one ; (3) the Arts, of a 
limited co. cannot amount to a contract 
between the co. & its liquidator, & he could 
not therefore rely on an Art. absolving 
officers of the co. from liability except for 
fraud ; (4) the position of a liquidator 

examining a proof for admission or rejection 
in a winding-up is the same as that of a 
trustee in bkpcy. ; (5) in fixing the amount 
which a person liable for misfeasance under 
Cos. Act, 1908, s. 215, should be ordered to 
pay or contribute to the assets of the com- 
pany, the ct. has a discretion, &, in the 
special circumstances, the liquidator should 
be ordered to contribute, by way of com- 
pensation, only such a sum as would enable 
all creditors to be paid in full with interest at 
5 per cent . — Re Home A Colonial Insur- 
ance Co., Lid., [1930] 1 Ch. 102 ; sub nom . 
Re Home & Colonial Insurance Co., 
May v . Barham, 99 L. J. Oh. 113 ; 142 L. T. 
207 ; [1929] B. & C. B. 85. 


6876. Add, Annotation e : — Consd. Chibbett v. 
Robinson (1924), 132 L. T. 26; Mudd v. 
Collins (1025), 183 I* T. 186. Dlstd. Beed v. 
Seymour (1927), 11 Tax Gas. 625 ; Henry v. 
Foster (Arthur), Henry v. Foster (Joseph) 
(1031), 145 L. T. 225. Expld. & Dlstd. Ship- 
way v. Skidmore (1932), 16 Tax Oas. 748. 
Refd. Seymour v . Beed, [19271 A. O. 554 ; 
Benyon v. Thorpe (1928), 97 L. J. K. B. 705 ; 
Dewhurst. v. Hunter (1932), 146 L. T. 510 ; 
Stedeford v. Beloe, [1931] 2 K. B. 610. 

6875. Add. Annotation : — Consd. Craven-Ellis v. 
Canons, Ltd., [1936] 2 All E. B. 1066. 

6875a. Profit costs — Solicitor co-liquidator.] — 

One of two liquidators in the voluntary 
winding up of a limited co. was a solr., who 
acted on behalf of the other liquidator & 
himself in certain proceedings. The pro- 
ceedings resulted in a compromise by winch, 
inter alia , the liquidators’ costs were to be 
paid. On taxation of the costs it was objected 
• , that as the solr. was one of the liquidators 
he could not charge any profit costs for the 

• work done by him in the proceedings. The 
liquidators contended that profit costs should 
be allowed on the principle that where one 
of two trustees acts on behalf of himself & 
his co-trustee in litigious proceedings he is 
entitled to charge his profit costs. The 
registrar held that that principle did not 
apply to one of two joint liquidators, on the 
ground that it was excluded by the Cos. 
(Winding-up) Rules, 1929, r. 158 : — Held : 
(1) the Cos. (Winding-up) Buies, 1929, r. 158, 
prohibits any arrangement for any remunera- 
tion beyond the remuneration to which a 
liquidator is entitled under 1929 Act, or the 
Cos. (Winding-up) Buies, 1929 ; (2) there 

must have been some arrangement made 
between the two liquidators, whereby the 
solr. had become entitled to some remunera- 
tion beyond that to which he was entitled 
under the Act or rules, & the solr. was 
therefore prohibited from receiving profit 
costs whilst acting as solr. for himself & his 
co-liquidator. — Re Gertzenstbin, Ltd., 
[1937] Ch. 115 ; [1936] 3 All E. B. 341 ; 155 
L. T. 673 ; 53 T. L. R. 89 ; 80 Sol. Jo. 933 ; 
[1936-7] B. & C. R. 146. 

6878a. Review — Voluntary windlng-up superseded 
by compulsory order.] — Where a members* 
voluntary liquidation of a co. is superseded 
by compulsory liquidation, the ct. is em- 
powered by r. 192 (1) of Cos. (Winding-up) 
Rules, 1929, to review the amount of re- 
muneration fixed by the members of the oo., 
during the voluntary liquidation, as payable 
to the voluntary liquidator. — Re Mortimers 
(London), Ltd., [1037] Ch. 289 ; [1937] 2 
All E. B. 364 ; 106 L. J. Ch. 164 157 L. T. 


the doctrine of estoppel was not applic- 
able. — D uncan & Gray, Ltd. t>. 
Silver Spring Brewery, f 19251 4 
D. L. R. 724 ; [1925] 3 W. W. R. 675.— 
OAN. 

sp. ZAabUUv for negligence — Sale of 
assefs.l— An unsecured creditor of a 
limited oo., which had gone into 
voluntary liquidation Sc had been dis- 
solved. sued the sole liquidator, in 
negligence, alleging, as a breach of 
duty to pit!*, that the assets had been 
greatly in exoess of the amounts 


secured thereon, 8c that the liquidator 
had sold the equity of redemption of 
the oo. in those assets at a prioe far 
below its real value : — Held : pltf. 
had no right of action in negligence. — 
Franklin (Thomas) 8c Sons, ltd. v. 


Cameron (1936), 36 S. R. N. S. W. 
286; 53 N. S. W. 


. W. N. 30. — A US. 


PART III. SECT. 37, SUB-SECT. 

o I. Whether in own name.} — A 

receiver, as such, is not entitled to 
bring an notion in his own name, since 
no property is vested in him. A 
liquidator of a oo. In voluntary liquida- 
tion is not, as such, entitled to bring 
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an action in his own name, but must do 
so in the name of the co. — Bolton & 
Downs Building Oo., Ltd. e. Dar- 
ling Downs Building Society, [1935] 
Q. S. R. 237.— AUS. 

PART III. SECT. 87, SUB-SECT. 4.— D. 

sp. Increase by court .) — Where the 
remuneration of a liquidator In a 
voluntary winding up has been fixed 
by a general meeting the at. has power 
to increase that remuneration in a 
proper case . — Be Brighton Motors 
Pty., Ltd., [1932] V.LR. 141 ; ijyai 
L. R. 181.— AUS. 



644 ; 63 T. L. R. 403 ; 81 Sol. Jo. 295 ; 
[1936-7] B. Sc C. R. 131. 

6880a. Costs of opposing petition for compulsory 
winding up — Disallowed on taxation. — 
Allowed to voluntary liquidator.] — A oo. 
passed a resolution for voluntary winding up 
Five days later a petition was presented by a 
creditor for a compulsory order, & a month 
later the usual compulsory order with the 
usual order as to costs was made. The 
voluntary liquidator appeared on the petition 
in opposition to it. On the taxation of costs 
the registrar disallowed certain items of costs 
incurred by the liquidator after the resolution 
but before the petition was heard, including 
the costs of consultations by the liquidator & 
of obtaining counsel’s opinion. The solr. to 
the liquidator then brought in a further bill 
of costs, including items disallowed on the 
revious taxation, but allowable on a taxation 
etween solr. Sc client : — Held : these costs, 
which were costs incurred by the liquidator 
in opposing a compulsory order, were properly 
allowed, in the discretion of the ct. — Re 
Adler (William) Sc Co., Ltd., [1935] Oh. 
138 ; 104 L. J. Ch. 58 ; 152 L. T. 251 ; 78 
Sol. Jo. 898 ; [1934] B. & C. R. 150, 0. A. 

6895. Add. Annotation : — Apld. Re Home Sc 
Colonial Insce. (1929), 45 T. L. R. 658. 

6904a. By receiver — Liability of re- 

ceiver.] — Thomas v . Todd, No. 4079a, ante. 

6916a. Order to produce books — Oppressive exer- 
cise of discretion.] — In the voluntary liquida- 
tion of the M. H. Co., the registrar, on the 
application of the liquidator ordered K., one 
of several directors of another co., C. M. T. 
Co., Ltd., to attend for examination Sc to 
bring with him Sc produce to the ct. two 
debentures which had been issued by the 
M. H. Co. to the C. M. T. Co., a guarantee, a 
banker’s pass book Sc bank statements & any 
other documents showing the state of account 
between the two cos. Sc the payment of any 
moneys advanced to the M. II . Co. R. moved 
to discharge the order as being premature 
Sc oppressive : — Held : without deciding 

whether one director of a co. could properly 
be said to have the possession or custody of 
the co.’s documents, the order, so far as it 
directed the production of documents, was 
oppressive, Sc was one which in the exercise 
of the discretion of the ct. under sect. 214 
of Cos. Act, 1929, ought not to have been 
made. R. must attend for examination Sc 
it would depend upon the results of the 
examination whether a further order for the 
production of any Sc what relevant docu- 
ments ought properly to be made . — Re 


VoL X — Companies Cases 6878a — 8988*. 

Maville Hose, L/td., [1939] Ch. 32 ; [1938] 
3 All E. R. 021 ; 108 L. J. Oh. 78 ; 159 
L. T. 410 ; 54 T. L. R. 1056 ; 88 Sol. Jo. 
625. 

6916b. Motion to discharge.]— Re Maville 

Hose, Ltd., No. 0916a, ante. 

6922a. Premiums paid to oompany — In 

respect of ultra vires extension of objeots.] — 
A joint stock oo. was formed under a deed 
describing its business as life assurance. 
Resolutions of extraordinary general meet- 
ings were regularly passed Sc confirmed for 
extending the business to marine insurance. 
The marine business was mentioned in the 
annual returns to the registry office, Sc 
referred to in reports Sc circulars. Sc on one 
occasion a report on the marine business was 
sent out with the dividend warrants. A deed 
extending the purposes of the co. to sea risks 
was executed by some only of the share- 
holders ; but it did not appear that any 
shareholder had objected to the marine 
business being carried on. About one Sc a 
half years after the commencement of the 
marine business the co. was wound up : — 
Held : (1) there was no such acquiescence 
by the shareholders as to entitle the holders 
of marine policies to prove in respect of 
them ; (2) the premiums paid might be 

proved against the co. — Re Phcenix Life 
Assurance Oo., Burges Sc Stock’s Oasb 
(1802), 2 John. & H. 441 ; 31 L. J. Oh. 749 ; 
7 L. 1\ 191 ; 9 Jur. N. S. 16 ; 10 W. R. 810 ; 
70 E. R. 1131. 

Annotation : — Conid. Sinclair v. Brougham, [1914] A. C. 

398. 

6924a. Claim by manager for loss of salary.] — 

Re Snow (W. R.) Sc Oo., Ltd. (1930), 71 
Sol. Jo. 201. 

6933. Add. Annotation : — Held. Re White Star 
Line, Ltd., [1938] Ch. 458. 

0934. Add. Annotation : — Refd. Re Oity Equitable 
Fire Insce. Co., [1930] 2 Oh. 293. 

6930. Add. Citations 130 L. T. 1 ; [1923] 

B. Sc 0. R. 114 ; affg. S. 0. sub nom. Re 
Webb (H. J.) Sc Co. (Smithfield, London) 
Ltd., [1922] 2 Oh. 309. 

Add. Annotations : — Refd. Re Winget, Burn 
v. Winget, [1924] 1 Oh. 550; Re Oookell, 
Jackson v. A.-G., [1931] 1 Oh. 389, O. A. 

6986a. Deduction of Inoome tax from payment 

of Interest by oompany on mortgage.] — A 

co. having mortgaged all its property Sc 
assets, subsequently passed a resolution for 
voluntary winding up. Between the date of 
the mtge. Sc the commencement of the wind- 
ing up the co. made no profits, but paid three 


PART III. SECT. 87, SUB-SECT. S. 

, 8986 I. Preferential debts — Crown 
debts .) — A oo., which had given a 
mtge. to the Crown under Fruit 
Preserving Industry Act, 1913, which 
mtge. wan transferred to the State 
Advances Account, went Into voluntary 
liquidation : — Beta : the Crown debt 
had priority. — Tasman Fruit Packing 
Absoon., Ltd. e. R., [1927] N. Z. L. R. 
818. — N.Z. 

T 6989 it, .1—0. A. S. E., 

I'wL. a oo. incorporated In South 
Australia, went Into voluntary liquida- 
tion in Sooth Australia. The oo. owed 
debts (inter alia) to the Department of 


Agriculture & the Railways Oomr. in 
South Australia : — Held : in the wind- 
lng-up, these debts took priority as 
owing to the Crown. The oo. also 
owed debts to the Railways Oomrt. of 
New South Wales Sc Queensland: — 
Held : in the winding-up, these debts 
were due to the Govts, of the two 
States, Sc were entitled to priority 
equally Wtth the debts above men- 
tioned. The oo. also owed debts to 
officers who were carrying out their 
contracts of employment in New Sooth 
Wales .—Held : in the winding-up, 
these servants were entitled to priority 
equally with the South Australian 

89 


offloers. — Be Commonwealth Agri- 
cultural Service Engineers, Ltd. 
(1928), S. A. S. R. 342.— AU8. 


st. Application of bankruptcy rules 
— Negotiable instrument. ] — V oiuutary 
liquidation of a limited co. does not 
accelerate the due date of a negotiable 
instrument payable on a da to subse- 
quent to the commencement of the 
winding up. sect. 246 of the Cos. Act, 
1908, making the rules in bkpcy. 
applicable in the winding up of insol- 
vent cos . — Be Macky, Loo an Cald- 
well, Ltd., [1934] N. Z. L. R. 1034.— 
N.Z. 
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several sums by way of interest on the mtge. 
less income tax. The co. never paid or 
accounted for such deductions of tax to the 
Inland Revenue Comrs. : — Held : inasmuch 
as such deductions could not be said to 
answer the description of a tax “ assessed ” 
on the co. within 1908 Act, s. 209 (1), the 
Grown could not be treated as having any 
preferential rights over other creditors in 
respect of it, & there was nothing in the 
language of the sub-sect, giving any priority 
to the debt. — Re Lang Propeller, Ltd., 
[1927] 1 Ch. 120 ; 95 L. J. Oh. 516 ; 136 L. T. 
48; 42 T. L. R. 702 ; 70 Sol. Jo. 836; 11 
Tax Cas. 46; [1920] B. & 0. R. 127, 0. A. 

6936b. Rates — Payment by director— Pre- 

ferential rights of director.] — Re Lamplugh 
Iron Orb Go., No. 3105a, ante. 

6943. Add. Annotation : — Apld. James Smith & 
Sons (Norwood), Ltd. v. Goodman, [1936] 
Ch. 210. 

6944a. - J .] — In Sept. 1925, certain premises 

were demised under two leases to a co., & 
each of the leases contained a personal 
covenant on the part of the co. as tenants, 
to pay the rent during the currency of the 
lease. In Jan. 1933, notice was given by 
the co. to determine the leases, with the 
result that they would come to an end at 
Michaelmas, 1938. In Jan. 1933, the premises 
were assigned to another tenant. In Apr. 
1933, the co. went into voluntary liquidation 
• Sc the liquidator distributed its assets without 
making provision for future rent due under 
the leases. In an action brought by the 
lessors against the liquidator for a declaration 
that, in distributing the assets without mak- 
ing provision for the liabilities of the co. 
under the two leases, he had acted wrongfully 
Sc negligently & in breach of liis duty as 
liquidator, Sc for damages : — Held : the 
liability was one which ought to have been 
admitted to proof by the liquidator under 
1929 Act, s. 201, & he had committed a 
breach of his statutory duty under sect. 274 
of the Act to pay or provide for the liabilities 
of the co., in not taking steps to have the 
value of the contingent liability ascertained, 
Sc he was liable in damages to pltfs. — James 
Smith & Sons (Norwood), Ltd. v. Goodman, 
[1936] Ch. 216 ; 105 L. J. Ch. 70 ; 154 L. T. 
113 ; [1934-5] B. Sc C. R. 283, C. A. 

6947. Add. Annotation : — Consd. James Smith & 
Sons (Norwood), Ltd. v. Goodman, [1936] 
Ch. 216. 

6950a. Postponed to Income tax on profits 

made by liquidator.] — A co. incorporated in 
1907 owned Sc worked mines & transport 
facilities in Algeria under concessions from 
the French Govt. In Dec. 1925, the ct. 
sanctioned a scheme for the transfer to two 
French cos. of the whole of the co/s under- 
taking & assets, except cash Sc assets sufficient 
to repay the co/s preference share capital, & 
a resolution for voluntary liquidation was 


assed. The co/s manager was appointed 
quidator at a salary of £1,000 a year & 
its creditors were told that the liquidation 
was purely formal Sc they would be paid in 
full. The assets excepted from the under- 
takings to be acquired by the French cos. 
were not enough to repay the whole of the 
co/s preference share capital Sc, under a 
provision in the scheme, payments on account 
amounting altogether to five shillings in the 
pound were made to preference shareholders 
in 1925 Sc 1926. Owing to various difficulties 
created by causes which included the general 
strike of 1926, the scheme could be carried 
out only by allowing the French cos. to work 
the mines & transport facilities by means of 
moneys which the co. provided by realising 
the ores. The amount of the disbursements 
which the co. had to make exceeded that 
roduced by realising the ores, Sc from 
une, 1928, the liquidator could preserve the 
assets only by borrowing Sc by means of an 
. overdraft granted by the co/s bank. In 
. 1929 an assessment under Sched. D of the. 

# Income Tax Act, 1918, was made on the co. 
for the year 1929-1930 ; in Mar. 1930, an 
assessment was made on it for the year 
1926-1927 ; Sc in Oct. 1930, another assess- 
ment was made on it for the year 1929-1930. 
None of the amounts due under those assess- 
ments were paid. Betore the liquidator 
had received the notice of the last assess- 
ment the co/s mine had been closed down, Sc 
before the date of this summons the French 
cos. had gone into liquidation Sc the French 
liquidator on their behalf claimed Sc took 
possession of the assets in Algeria out of which 
the amounts due under the assessments could 
otherwise have been paid. Included in the 
disbursements made by the co. were sums 
which the liquidator had retained as re- 
muneration & on account of travelling ex- 
penses. The liquidator stated in an affidavit 
that he had received no remuneration since 
1931, that he had had no funds in hand since 
June, 1928, Sc that he had since Apr. 1931, 
spent all his assets to maintain himself Sc 
was practically destitute at the date of this 
summons: — Held: (1) income tax to which 
a co. has been assessed in respect of profits 
earned after the commencement of the 
winding up is not within the words “ . . . 
fees Sc actual expenses incurred in realising 
or getting in the assets . . . ” in rule 
187, par. 1, of the Cos. (Winding up) Rules, 
1909, but that income tax is part of the 
expenses of the winding up ; (2) when the 
assets of a co. in voluntary liquidation are 
insufficient to discharge its liabilities, the ct. 
has power, under sects. 171 & 196 of 1908 
Act (now sects. 213 & 254 of 1929 Act), to 
make an order, in the exercise of its discretion, 
as to the payment thereout of the “ costs, 
charges, Sc expenses ” (including the 
liquidator’s remuneration) in such order of 
priority as it thinks just, & that primd facie 
all the expenses ought to be paid before the 
liquidators remuneration ; (3) semble : the 


PART III. SECT. 37, SUB-SECT. 0. — A. 

•n. Restraint of distribution — At 
instance of lessor — Until covenant to 
build completely performed — Not with' 
standing assignment of lease with con- 
sent of lessor .) — Re victoria Strew 
Properties, Ltd. (In Voluntary 
Liquidation), [1927] N. Z. L. R. 95. — 


N.Z. 

PART III. SECT. 37, SUB-SECT. 3. — B. 

3949 I. Liquidator’s remuneration 
cC* costs — Realisation of security belong- 
ing to debenture-holders.) — The oorte of 
a liquidator properly incurred by him 
In realising any property comprised 

90 


in a security belonging to debenture- 
holders are payable out of the amount 
so realised upon such securities, but 
the remaining costa of the liquidator 
must be borne by the free assets, if 
any, of the co. — Re Willis C. Ray- 
mond, Ltd. (In Liquidation), £1918) 
N. Z. L. R. 115.— N.Z. 
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ct. in a proper case may authorise a liquidator 
to keep remuneration which he retained 
when he had no reason to believe that the 
co.’s assets would not be sufficient to dis- 
charge all costs, charges & expenses of the 
liquidation ; in the present case the liquidator 
should be authorised to retain the remunera- 
tion received by him before the date of the 
notice of the assessment of Oct. 1930. — Re 
Bbni-^elkai Mining Co., Ltd., [1934] Oh. 
400; 103 L. J. Oh. 187; 150 L. T. 370; 
78 Sol. Jo. 29 ; 18 Tax Oas. 632 ; [1934] 
B. & O. R. 14. 

Annotation : — Retd. Wilson Bo* (Foreign Rights), Ltd. v. 

Brice, [1936] 2 All E. R. 452. 

6956a. Priorities — Jurisdiction of court to settle.] 
— Re Beni-Felkai Mining Co., Ltd., No. 
6950a, ante, 

6958. Add. Annotations: — As to (1) Refd. I. R. 
Comrs. v . Burrell, [1924] 2 K. B. 52. As to 
(2) Refd. Naval Colliery Co. v . I. R. Comrs. 
(1928), 138 L. T. 593. 

6960. Add. Annotation: — Refd. Knightsbridge 

Estates Trust, Ltd. v. Byrne, [1938] 2 All 
E. R. 444. 

6965. Add. Annotations : — Consd. Oollaroy Co. v. 
Giffard, [1928] Ch. 144 ; Re Metcalfe 
(William) & Sons, Ltd. (1932), 48 T. L. R. 651. 

6974. Add. Citation .*—[1923] B. & C. R. 139. 

6977. Add. Annotations : — As to (1) Dlstd. Re 
Madame Tussaud, [1927] l Ch. 657. Refd. I. R. 
Comrs. v. Burrell, [1924] 2 K. B. 52; Re 
Railways Act, 1921, Re Standard Charges 
Schedule (1925), 94 L. J. K. B. 364. 

6980. Add. Annotation : — Refd. I. R. Comrs. v. 
Burrell, [1924] 2 K. B. 52. 

6984. Add. Annotations : — As to ( 1 ) Expld. Oollaroy 
Co. v. Giffard, [1928] Oh. 144. As to (3) 
Foild. Re John Dry Steam Tugs, Ltd., [1932] 
1 Ch. 594. Refd. Re Metcalfe (William) & 
Sons, Ltd., [1933] Ch. 142. 

6984a. Provision in articles for equal 

ranking with deferred shareholders.] — (1) The 
arts, of assocn. of a limited co. whose capital 
was divided into preferred <fc deferred shares 
provided that, subject to the difference in 
dividing the profits, the preferred & de- 
ferred shares should rank equally in the 
co., & that there should be no difference 
between a preferred & deferred shareholder 
in respect of his status & liability to the 
debts & engagements of the co. The articles 
also provided for the dissolution of the co. 
On the voluntary winding up of the co. 
under 1862 Act, s. 133 : — Held : the two 
classes of shareholders were in the same 
position, & entitled to the capital pro rata. 

(2) People who enter into these partner- 
ships under articles of assocn., that is, articles 
of partnership, must be taken to have read 
them, & must be taken to have understood 
them, & if they are to be taken to have read 


them, & to have understood them, which 
they ought to do before entering into these 
contracts, they cannot complain if the con- 
tract is afterwards carried out (Jbssel, 
M.R.). — Griffith v. Paget (1877), 6 Oh. D. 
511 ; 37 L. T. 141 ; 25 W. R. 821. 

Annotations : — Aa to (1) Consd. Sheppard v. Seindo Punjaub 
& Delhi Rail. Co. Sc Abbott (1887), 56 L. J. Cb. 558 ; 
Bishop v. Smyrna & Coss&ba Rail. Co., [1895] 2 Cb. 265. 
Retd. Re Bridgewater Navigation Co., Ltd. (1888), 39 
Cb. D. 1. 

8988. Add. Annotations: — As to (1) Consd. Oollaroy 
Co. v. Giffard, [1928] Oh. 144. Refd. Re 
Metcalfe (William) & Sons, Ltd., [1933] Ch. 
142. 

6987. Add. Annotation: — Apld. Re Dominion Tar 
& Chemical Co., [1929] 2 Ch. 387. 

6988. Add. Annotations : — Apld. Re Dominion Tar 
& Chemical Co., [1929] 2 Oh. 387. Refd. 
Coulson v. Austin Motor Co. (1927), 43 
T. L. It. 493. 

6988a. No dividend declared.] — The 

memorandum of assocn* of a co. provided 
that in the event of a winding-up the pre- 
ference shareholders should be entitled to 
receive in full out of the assets the amount 
of capital paid up on their shares, & also all 
arrears of dividend due thereon at the date 
of winding-up. A resolution was passed for 
the winding-up of the co. in Apr. 1925, at 
which date no dividends on the preference 
shares had been declared or paid for over 
‘ four years past. After the winding up there 
was a surplus sufficient to pay arrears of 
dividend due : — Held : no dividends having 
been declared between 1921 & 1925, none were 
due, & the preference shareholders were not 
entitled to be paid anything in respect of 
arrears. — Re Roberts & Cooper, Ltd., [1929] 
2 Ch. 383 ; 98 L. J. Ch. 450 ; 141 L. T. 630 ; 
[1929] B. & C. R. 74. 

6988b. Right to payment without 

deduction of Income tax.] — Where upon the 
winding up of a co. the preference share- 
holders are entitled to payment of all arrears 
of dividend, & there is a fund available for 
payment, they are entitled to receive the 
full amount of the dividends in arrear with- 
out any deduction of income tax, in priority 
to any payment to the ordinary shareholders. 
— Re Dominion Tar & Chemical Co., Ltd., 
[1929] 2 Oh. 387 ; 98 L. J. Ch. 448 ; 142 
L. T. 15 ; 45 T. L. R. 601 ; [1929J B. & 
C. R. 71. 

Annotation: — Conid. lie Homo Grown Sugar, Ltd., [1938] 
Ob. 219. 

6988c. .] — A co. formed to 

develop the sugar-beet industry with the 
assistance of a Govt, grant, entered into a 
contract with the Minister of Agriculture & 
Fisheries under which the Minister was to 
subscribe for & be allotted 250,000 shares of 
£1 each (being one-half of the capital of the 
co.) upon certain special conditions, the 
principal one being that for a period of ten 


of the preference shareholders, exclud- 
ing any other right or privilege. 
Further, on construction of the memo- 
randum Sc arts, on a distribution of 
surplus assets the preference share- 
holders were entitled to participate 
in such distribution pro rata with the 
ordinary shareholders. — C ork Electric 
Supply Co., Ltd. v. Conoannon, 
[1932] I. R. 314. — IB* 


PART UL SECT. 87, SUB-SECT. 9.— 
D. (a). 

6975 |. Aa between different classes 
of shares — Right of preference share - 
notders. ] — Held : on the construction 
or a memorandum Sc arts, of assocn. 
in the event of a winding-up or liquid*- 
tion of the oo. the preference share- 
holders would be entitled to participate 
rateably with the ordinary shareholders 


in any distribution of surplus assets 
remaining after payment of the oo.'s 
liabilities Sc repayment of all capital 
paid up on the preference Sc ordinary 
shares, since the provision in Art. 10 
giving the preference shareholders a 
fixed cumulative preferential dividend 
Sc the right in the winding up of the 
oo. to priority in payment of capital 
over ordinary shareholders was not 
an exhaustive statement of the rights 

ft! 
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several sums by way of interest on the mtge. 
less Income tax. The co. never paid or 
accounted for such deductions of tax to the 
Inland Revenue Oomrs. : — Held : inasmuch 
as such deductions could not be said to 
answer the description of a tax “ assessed ” 
on the co. within 1908 Act, s. 209 (1), the 
Crown could not be treated as having any 
preferential rights over other creditors in 
respect of it, & there was nothing in the 
language of the sub-sect, giving any priority 
to the debt. — Re Lang Propeller, Ltd., 
[1927] 1 Ch. 120 ; 95 L. J. Oh. 510 ; 130 L. T. 
48; 42 T. L. R. 702 ; 70 Sol. Jo. 830; 11 
Tax Cas. 40; [1920] B. & 0. R. 127, O. A. 

6936b. Rates — Payment by director — Pre- 

ferential rights of director.] — Re Lamplugh 
Iron Orb Co., No. 3105a, ante. 

6943. Add. Annotation : — Apld. James Smith & 
Sons (Norwood), Ltd. v . Goodman, [1930] 
Ch. 210. 

6944a. .] — In Sept. 1925, certain premises 

were demised under two leases to a co., & 
each of the leases contained a personal 
covenant on the part of the co. as tenants, 
to pay the rent during the currency of the 
lease. In Jan. 1933, notice was given by 
the co. to determine the leases, with the 
result that they would come to an end at 
Michaelmas, 1938. In Jan. 1933, the premises 
were assigned to another tenant. In Apr. 
1933, the co. went into voluntary liquidation 
& the liquidator distributed its assets without 
making provision for future rent due under 
the leases. In an action brought by the 
lessors against the liquidator for a declaration 
that, in distributing the assets without mak- 
ing provision for the liabilities of the co. 
under the two leases, he had acted wrongfully 
& negligently & in breach of his duty as 
liquidator, & for damages : — Held : the 
liability was one which ought to have been 
admitted to proof by the liquidator under 
1929 Act, s. 201, & he had committed a 
breach of his statutory duty under sect. 274 
of the Act to pay or provide for the liabilities 
of the co., in not taking steps to have the 
value of the contingent liability ascertained, 
& he was liable in damages to pltfs. — James 
Smith & Sons (Norwood), Ltd. v. Goodman, 
[1930] Ch. 210 ; 105 L. J. Ch. 70 ; 154 L. T. 
113 ; [1934-5] B. & C. R. 283, C. A. 

6947. Add. Annotation : — Consd. James Smith & 
Sons (Norwood), Ltd. v. Goodman, [1938] 
Ch. 210. 

6950a. Postponed to income tax on profits 

made by liquidator.] — A co. incorporated in 
1907 owned & worked mines & transport 
facilities in Algeria under concessions from 
the French Govt. In Dec. 1925, the ct. 
sanctioned a scheme for the transfer to two 
French cos. of the whole of the co.’s under- 
taking & assets, except cash & assets sufficient 
to repay the co.*s preference share capital, & 
a resolution for voluntary liquidation was 


S assed. The co.’s manager was appointed 
quidator at a salary of £1,000 a year & 
its creditors were told that the liquidation 
was purely formal & they would be paid in 
full. The assets excepted from the under- 
takings to be acquired by the French cos. 
were not enough to repay the whole of the 
co.’s preference share capital &, under a 
provision in the scheme, payments on account 
amounting altogether to five shillings in the 
pound were made to preference shareholders 
m 1925 & 1928. Owing to various difficulties 
created by causes which included the general 
strike of 1920, the scheme could be carried 
out only by allowing the French cos. to work 
the mines & transport facilities by means of 
moneys which the co. provided by realising 
the ores. The amount of the disbursements 
which the co. had to make exceeded that 
produced bv realising the ores, & from 
June, 1928, the liquidator could preserve the 
assets only by borrowing & by means of an 
overdraft granted by the co.’s bank. In 
1929 an assessment under Sched. D of the. 
• Income Tax Act, 1918, was made on the co. 
:• for the year 1929-1930 ; in Mar. 1930, an 
• assessment was made on it for the year 
1920-1927 ; & in Oct. 1930, another assess- 
ment was made on it for the year 1929-1930. 
None of the amounts due under those assess- 
ments were paid. Before the liquidator 
had received the notice - of the last assess- 
ment the co.’s mine had been closed down, & 
before the date of this summons the French 
cos. had gone into liquidation & the French 
liquidator on their behalf claimed & took 
possession of the assets in Algeria out of which 
the amounts due under the assessments could 
otherwise have been paid. Included in the 
disbursements made by the co. were sums 
which the liquidator had retained as re- 
muneration & on account of travelling ex- 
penses. The liquidator stated in an affidavit 
that he had received no remuneration since 
1931, that he had had no funds in hand since 
June, 1928, & that he had since Apr. 1931, 
spent all his assets to maintain himself & 
was practically destitute at the date of this 
summons : — Held : (1) income tax to which 
a co. has been assessed in respect of profits 
earned after the commencement of the 
winding up is not within the words “ . . 

fees & actual expenses incurred in realising 
or getting in the assets . . , ” in rule 
187, par. 1, of the Cos. (Winding up) Rules, 
1909, but that income tax is part of the 
expenses of the winding up ; (2) when the 
assets of a co. in voluntary liquidation are 
insufficient to discharge its liabilities, the ct. 
has power, under sects. 171 dk 190 of 1908 
Act (now sects. 213 & 254 of 1929 Act), to 
make an order, in the exercise of its discretion, 
as to the payment thereout of the costs, 
charges, & expenses ” (including the 
liquidator’s remuneration) in such order of 
priority as it thinks just, & that primd facie 
all the expenses ought to be paid before the 
liquidators remuneration ; (3) eemble : the 


PART III. SECT. 37, SUB-SECT. 9.— A. 

•u. Restraint of distribution — At 
instance of lessor — Until covenant to 
build completely performed — Notwith* 
standing assignment of lease with con- 
sent of lessor .J — Re Victoria Street 
Properties, Ltd. (In Voluntary 
Liquidation), (1927] N, Z. L. R. 93. — 


N.Z. 

PART III. SECT. 37, SUB-SECT. 9.— B. 

9949 I. Liquidator's remuneration 
d? costs — Realisation of security belong- 
ing to debenture-holders.}-— The cost# of 
a liquidator properly incurred by him 
in realising' any property comprised 

90 


in a security belonging to debenture- 
holders are payable out of the amount 
so realised upon such securities, but 
the remaining ooata of the liquidator 
must be borne by the free assets. If 
any, of the oo. — Re Willis O. Ray- 
mond, Ltd. (In Liquidation), [1928] 
N. Z. L. R. 116.— N.Z. 
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ot. in a proper case may authorise a liquidator 
to keep remuneration which he retained 
when he had no reason to believe that the 
co.'s assets would not be sufficient to dis- 
charge all costs, charges & expenses of the 
liquidation ; in the present case the liquidator 
should be authorised to retain the remunera- 
tion received by him before the date of the 
notice of the assessment of Oct. 1930. — Re 
Bbni-]?blkai Mining Co., Ltd., [1934] Oh. 
406; 103 L. J. Oh. 187; 160 L. T. 370; 
78 Sol. Jo. 29 ; 18 Tax Cas. 632 ; [1934] 
B. & C. R. 14. 

Annotation : — -Retd. Wilson Box (Foreign Rights), Ltd. v. 

Brioe, [1936] 2 AU E. R. 452. 

6956a. Priorities — Jurisdiction of court to settle.] 
— Re Beni-Felkai Mining Co., Ltd., No. 
6950a, ante. 

6958. Add. Annotations: — As to (1) Refd. I. R. 
Comrs. v. Burrell, [1924] 2 K. B. 52. As to 
(2) Refd. Naval Colliery Co. v. I. R. Comrs. 
(1928), 138 L. T. 693. 

6960. Add. Annotation : — Refd. Knightsb ridge 

Estates Trust, Ltd. v. Byrne, [1938] 2 All 
E. R. 444. 

6965. Add. Annotations : — Consd. Collaroy Co. v. 
Giffard, [1928] Oh. 144 ; Re Metcalfe 
(William) & Sons, Ltd. (1932), 48 T. L. R. 651. 

6974. Add. Citation [1923] B. & C. R. 139. 

6977. Add. Annotations: — As tv (1) Dlstd. Re 
Madame Tussaud, [1927] 1 Oh. 657. Refd. I. R. 
Comrs. v. Burrell, [1924] 2 K. B. 52 ; Re 
Railways Act, 1921, Re Standard Charges 
Schedule (1925), 94 L. J. K. B. 364. 

6980. Add. Annotation : — Refd. I. R. Comrs. v. 
Burrell, [1924] 2 K. B. 52. 

6984. Add. Annotations: — As to (1) Expld. Collaroy 
Co. v. Giffard, [1928] Oh. 144. As to (3) 
Folid. Re John Dry Steam Tugs, Ltd., [1932] 
1 Ch. 594. Refd. Re Motcalfe (William) & 
Sons, Ltd., [1933] Ch. 142. 

6984a. Provision in articles for et| ual 

ranking with deferred shareholders.] — (1) The 

arts, of assocn. of a limited co. whose capital 
was divided into preferred & deferred shares 
provided that, subject to the difference in 
dividing the profits, the preferred & de- 
ferred shares should rank equally in the 
co., & that there should be no difference 
between a preferred & deferred shareholder 
in respect of his status & liability to the 
debts & engagements of the co. The articles 
also provided for the dissolution of the co. 
On the voluntary winding up of the co. 
under 1862 Act, s. 133 : — Held : the two 
classes of shareholders were in the same 
position, & entitled to the capital pro rata. 

(2) People who enter into these partner- 
ships under articles of assocn., that is, articles 
of partnership, must be taken to have read 
them, & must be taken to have understood 
them, & if they are to be taken to have read 


them, & to have understood them, which 
they ought to do before entering into these 
contracts, they cannot complain if the con- 
tract is afterwards carried out (Jbssel, 
M.R.). — Griffith v. Paget (1877), 6 Ch. D. 
511 ; 37 L. T. 141 ; 25 W. R. 821. 

Annotations : — As to (1) Consd. Sheppard v. Seindo Punjaub 
& Delhi Rail. Oo. Sc Abbott (1887), 50 L. J. Ch. 558 ; 
Bishop v. Smyrna & Oassaba Rail. Co., 118951 2 Ch. 205. 
Refd. Rc Bridgewater Navigation Co., Ltd. (1888), 39 
Ch. D. 1. 

6986. Add. Annotations : — As to (1) Consd. Collaroy 
Co. p. Giffard, [1928] Ch. 144. Refd. Re 
Metcalfe (William) & Sons, Ltd., [1933] Ch. 
142. 

6987. Add. Annotation : — Apld. Re Dominion Tar 
& Chemical Go., [1929] 2 Ch. 387. 

6988. Add. Annotations : — Apld. Re Dominion Tar 
& Chemical Co., [1929] 2 Ch. 387. Refd. 
Coulson v. Austin Motor Co. (1927), 43 
T. L. R. 493. 

6988a. — No dividend declared.]— The 

memorandum of assocn. of a co. provided 
that in the event of a winding-up the pre- 
ference shareholders should be entitled to 
receive in full out of the assets the amount 
of capital paid up on their shares, <fc also all 
arrears of dividend due thereon at the date 
of winding-up. A resolution was passed for 
the winding-up of the co. in Apr. 1925, at 
which date no dividends on the preference 
shares had been declared or paid for over 
four years past. After the winding up there 
was a surplus sufficient to pay arrears of 
dividend due : — Held : no dividends having 
been declared between 1921 & 1925, none were 
due, & the preference shareholders were not 
entitled to be paid anything in respect of 
arrears . — Re Roberts & Cooper, Ltd., [1929] 
2 Ch. 383 ; 98 L. J. Ch. 450 ; 141 L. T. 636 ; 
[1929] B. & C. R. 74. 

6988b. Right to payment without 

deduction of Income tax.] — Where upon the 
winding up of a co. the preference share- 
holders are entitled to payment of all arrears 
of dividend, & there i» a fund available for 
payment, they are entitled to receive the 
full amount of the dividends in arrear with- 
out any deduction of income tax, in priority 
to any payment to the ordinary shareholders. 
— Re Dominion Tar & Chemical Co., I/td., 
[1929] 2 Ch. 387 ; 98 L. J. Ch. 448 ; 142 
L. T. 15 ; 45 T. L. R. 601 ; [1929] B. & 
C. R. 71. 

Annotation: — Consd. Re Homo Grown Sugar, Ltd., [1938] 
Oh. 219. 

6988c. .] — A co. formed to 

develop the sugar-beet industry with the 
assistance of a Govt, grant, entered into a 

* contract with the Minister of Agriculture & 
Fisheries under which the Minister was to 
subscribe for & be allotted 250,000 shares of 
£1 each (being one-half of the capital of the 
co.) upon certain special conditions, the 
principal one being that for a period of ten 


of the preference shareholders, exclud- 
ing any other right or privilege. 
Further, on construction of the memo- 
randum Sc arts, on a distribution ot 
surplus assets the preference share- 
holders were entitled to participate 
in such distribution pro rata with the 
ordinary shareholders. — Cork Electric 
Supply Co.. Ltd. v. Conoannon, 
[1932] I. R. 314. — IB. 


PART IIL SECT. 37, SUB-SECT. 9.— 
D. (a). 

6976 i. As between different classes 
of shares — Right of preference share- 
holders.} — Held: on the construction 
of a memorandum Sc arts, of assocn. 
m the event of a winding-up or liquida- 
tion of the oo. the preference share- 
holders would be entitled to participate 
rateably with the ordinary shareholders 


in any distribution of surplus assets 
remaining after payment ot the co.'s 
liabilities Sc repayment of all capita] 
paid up on tbe preference Sc ordinary 
shares, since the provision in Art. 10 
giving the preference shareholders a 
fixed cumulative preferential dividend 
Sc the right in the winding up ot tbe 
co. to priority in payment of capital 
over ordinary shareholders was not 
an exhaustive statement of the rights 
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years the Minister was to receive no dividend, 
but after that period a dividend of 5 per cent. 
per annum might be paid to him. Art. 10 
of the arts, of assocn. provided that in the 
event of the winding-up of the co. any surplus 
assets were to be applied, firstly, in repayment 
to the shareholders (including the Minister) 
of the issued capital ; secondly, in payment 
to the Minister or his nominees of a sum 
equivalent to the amount of dividend on the 
shares issued originally to the public, less the 
amount of dividend received on the shares 
held by the Minister or his nominees. The co. 
having gone into voluntary liquidation A 
there being surplus assets for distribution : — 
Held : the sum so payable was not the gross 
amount of the dividend before deduction 
of tax but the net amount actually received 
by the shareholders other than the Minister, 
after deduction of the appropriate amount of 
income tax. — Re Home Grown Sugar, Ltd., 
[1938] Oh. 219 ; [1938] 1 All E. R. 85 ; 107 
L. J. Oh. 145 ; 158 L. T. 170 ; 54 T. L. R. 
230 ; 82 Sol. Jo. 30 ; [1930-7] B. Sc O. R. 
250. 

% 

0988d. & repayment of capital.} — 

A clause in a oo.'s memorandum of associa- 
tion in force at the date of a resolution for 
voluntary winding up provided that the 
Qo.’s preference shares should confer the right 
to a fixed cumulative preferential dividend 
Sc to half the surplus profits for each year 
after payment (or provision for the payment) 
of a specified dividend on the co.’s ordinary 
shares, Sc that the preference shares should 
. rank with regard both to dividends Sc to 
capital in priority to the ordinary shares. 
The co/s arts, of assocn. in force at the date 
of the resolution for winding up provided 
(inter alia) that the co/s profits which it 
should be determined to divide in any year 
should be applied, first, in paying a fixed 
cumulative preferential dividend to the 
preference shareholders, secondly, in paying 
a specified dividend to the ordinary share- 
holders, Sc thirdly, as to half in paying a 
further dividend to the preference share- 
holders, & as to half in paying a further 
dividend to the ordinary shareholders. The 
arts, further provided ( inter alia) that capital 
paid up on shares in advance of calls upon the 
footing that it should carry interest should 
not while carrying interest confer a right to 
participate in profits, that the co. in general 
meeting might declare a dividend to be paid 
to the members according to their rights & 
interests in the profits, that no larger dividend 
should be declared than was recommended 
by the directors but that the co. in general 
meeting might declare a smaller dividend, Sc 
that no dividend should be payable except 
out of the co/s profits or should carry interest 
against the co. 

Dividends were paid on the preference 
shares dp to & including the /ear ending 
Mar. 31, 1930, but not for the years ending 
Mar. 31, 1931, Sc Mar. 81, 1932, or for the 
period from Apr. 1, 1982, to Sept. 30, 1932, 
the date of the resolution for winding up. 
Oertain preference shareholders claimed to be 
paid, out of the assets available for distribu- 
tion, sums representing dividends on their 
shares for the period since Mar. 31, 1930, 
&/or otherwise to share in those anets in 
priority to any repayment of capital to the 
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ordinary shareholders : — Held : on the true 
construction of the memorandum Sc articles 
of association, the preference shareholders 
were entitled, in priority to the ordinary 
shareholders, to payment of arrears of fixed 
cumulative preferential dividend Sc to repay- 
ment of capital . — Re Walter Symons, Ltd., 
[1934] Oh. 308; 103 L. J. Oh. 130; 150 
L. T. 349 ; [1933] B. Sc O. R. 237. 


6989, Add. Annotations : — Gonad. Oollaroy Oo. v. 
Giffard, [1928] Oh. 144. Folld. Be John Dry 
Steam Tugs, Ltd., [1932] 1 Oh. 594. Gonad. 
Be Metcalfe (William) Sc Sons, Ltd., [1933] 
Oh. 142. 


8989a. .] — A co. issued preference 

shares, which entitled the holders to a 
fixed cumulative preference dividend in 
priority to the ordinary shares, but not 
conferring any priority as regards capital. 
By the arts, of assocn. it was provided that 
subject to the rights of members entitled to 
shares issued upon special conditions the 
profits of the co. should be divisible among the 
members in proportion to the amount paid 
up on the shares held by them respectively. 

. The co. was wound up voluntarily Sc the 
liquidator having paid all dividends Sc debts, 
Sc returned the whole of the paid-up capital 
to the shareholders, there remained surplus 
assets : — Held : (1) as long as the co. was 
a going concern the pueference shareholders 
were entitle^ only to the preferential dividend, 
but on the voluntary winding up this pre- 
ference was determined. Sc thenceforward 
the preference shares retained no preference 
or priority over the ordinary shares ; 
(2) according to the constitution of the co. 
the primd fade presumption in favour of 
equality of distribution amongst all the 
shareholders ought to obtain, Sc the surplus 
assets, including deposit interest, would be 
distributed amongst all the shareholders 
pro rata in proportion to the amount paid up 
on their shares. — Be Madame Tussaud & 
Sons, Ltd., [1927] 1 Ch. 057 ; 90 L. J. Oh. 
328 ; 137 L. T. 510 ; 43 T. L. R. 289 ; 11927] 
B. Sc O. R. 112. 

8989b. .] — By the memorandum Sc arts. 

of assocn. of a co. it was provided that the 
preference shares should “ confer the right 
to a fixed cumulative dividend '* at a certain 
rate, “ Sc shall rank, both as regards dividends 
Sc capital, in priority to the ordinary shares.” 
By the arts, it was provided in the same terms 
as to the dividends. Sc that the preference 
shares should “ confer the right in a winding 
up to repayment of capital in priority to the 
ordinary shares ” : — Held : the full rights of 
the holders of preference shares, both as to 
dividends Sc capital, were delimited by the 
contract between them Sc the co., Sc they were 
entitled to no further rights ; nothing being 
said in the contract as to surplus assets, in 
the event of a winding up they were not 
entitled to share in any surplus assets. — 
Oollaroy Oo., Ltd. r. Giffard, [1928] Oh. 
144 ; 97 L. J. Oh. 69 ; 138 L. T. 321 ; [1927] 
B. Sc 0. R. 217. 


Annotations : — N.F. Re John Dry Steam Tugs, Ltd.. [1932, 
1 Oh. A94. Dbtd. Re Mefcoal/e (WtUtam) Sc Sons, Ltd.] 
[1933] Ch. 142. 


6939c. .] — A co. was incorporated in 

1909 with a capital of £25,000, divided 
equally into preference Sc ordinary shares of 
£10 each, a small proportion of which only 
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were folly paid. Under clause 5 of the 
articles of assocn. the preference share* 
holders were entitled (1) to a fixed cumulative 
dividend at the rate of 6 per cent, per annum 
on their paid up capital, Sc after payment of 

5 per cent, on the ordinary shares to an 
additional one-half per cent, for each 1 per 
cent, in excess of 5 per cent, paid on the 
ordinary shares, Sc (2) to priority in the event 
of a winding up both as to the cumulative 
dividend Sc return of capital. 

In 1920, the co. went into voluntary 
liquidation, Sc after payment of all debts 
Sc return to the shareholders of the capital 
paid up on their shares there was a surplus 
available for distribution of £10,000 : — Held : 
on a summons taken out by the liquidator, 
there being nothing in the articles to modify 
or exclude the normal right of the pre- 
ference shareholders to share in the distribu- 
tion of the surplus assets, they were entitled 
to rank pari passu with the ordinary share- 
holders in such distribution. — Re John Dry 
Steam Tugs, Ltd., [1932] 1 Oh. 694 ; 101 
L. J. Oh. 271 ; 147L.T.493; [1931] B. &0. R. 
167. 

8989d. .] — A co. incorporated in 1897 

with a capital of £24,000 divided into pre- 
ference Sc ordinary shares of £10 each, in 
1928 passed a resolution for voluntary wind- 
ing-up, having previously entered into a 
contract to sell the bulk of its business to 
another co. At the date of the commence- 
ment of the winding-up 800 preference & 
1,400 ordinary shares had been issued fully 
paid. Preference dividends had been regu- 
larly paid, but since 1918 the profits had 
been insufficient to allow of any declaration 
or payment of dividend on the ordinary shares. 

By clause 6 of the co.’s memorandum of 
assocn. it was provided that the preference 
shares should confer the right to a fixed 
cumulative dividend of 6 per cent, per 
annum on the capital paid up thereon, & 
should rank as to capital as well as dividends 
in priority to the other shares present Sc 
future. Art. 12 of the articles of assocn. pro- 
vided that the initial capital should be 
divided into 1,000 preference shares of £10 
each & 1,400 ordinary shares of £10 each, 
Sc that the preference shares should confer 
the right to a fixed cumulative dividend at 
the rate of £6 per cent, per annum , & the 
right in a winding-up to payment of capital 
in priority to all other shares. After pay- 
ment off of debentures & all other liabilities 
Sc repayment of the paid-up capital to the 
shareholders, there remained surplus assets 
available for distribution to the value of 
£21,000, the bulk of which represented accu- 
mulated profits : — Held : the memorandum 

6 articles could not be construed as either 
expressly or impliedly depriving the pre- 
ference shareholders of their right as con- 
tributories to share in the distribution of 
these surplus assets pari passu with the 
ordinary shareholders. — Be Metcalfe (Wn> 
ham) & Sons, Ltd., [1933] Oh. 142 ; 102 


L. J. Oh. 121 ; 148 L. T. 82 ; 49 T. L. R. 
23 ; [1933] B. & 0. R. 35, C. A. 

6991. Add. Annotation : — Refd. Be Fenton (No. 2), 
Ex p. Fenton Textile Assocn., Ltd., [1932] 
1 Oh. 178. 

7001. Add. Annotations : — Dlstd. Be Stanton, Hogg 
c. Maule (1927), 44 T. L. R. 118. Refd. Be 
Stanton, [1928] 1 K. B. 464. 

7007a. Secured oredltor — Debenture 

holder.] — The holder of a debenture issued by 
a co. in 1930, Sc which was in voluntary 
liquidation under an extraordinary resolution 
passed on Dec. 23, 1935, made an application 
to the ct. under 1929 Act, s. 252, for a declara- 
tion that upon the true construction of his 
debenture the co. had charged with repay- 
ment to the debenture holder of the sum 
thereby secured all stock as therein defined, 
which was in the possession of the co. on 
Dec. 23, 1935, the date of the appointment 
by the debenture holder of a receiver Sc 
manager of the property thereby charged Sc 
all the machinery & loose plant which was 
at that date the property of the co. He 
further applied for an order that the 
liquidators should pay to him or to the 
receiver the proceeds realised by the sale 
of the said stock, machinery Sc plant* The 
debenture, which was dated Aug. 26, 1930, 
provided, inter alia : “ The co. hereby 

charges with the said payments by way of 
floating charge, first, all stock in the posses- 
sion of the co. which has been purchased, 
acquired or appropriated by the co. for the 
purpose of executing orders obtained by the 
co., for the delivery of piece goods to [the 
debenture holder] . . . &, secondly, all the 
machinery & the loose plant of the co.’' 
The registrar dismissed the summons upon the 
ground that the debenture holder was not a 
creditor within sect. 252. The liquidators 
contended that the property charged by the 
debenture was confined to property in the 
possession of the co. on Aug. 26, 1930, the 
date of the debenture : — Held ; (1) the 

debenture holder, although a secured creditor, 
was a creditor within 1929 Act, s. 262, Sc 
was entitled to make the application ; (2) the 
property charged by the debenture included 
all property of the kinds described therein 
in the possession of the co. on Dec. 23, 1935. — 
Be Priestman (Alfred) & Co. (1929), Ltd., 
[1936] 2 All E. R. 1340 ; 80 Sol. Jo. 720. 

7014a. Validity of winding-up order in ques- 

tion.] — The validity of a winding up cannot 
be questioned on a motion in the winding 
up, but must be challenged in independent 
proceedings. — Be Empire Builders, Ltd., 

, Be Transvaal United Trust Sc Finance 
O o., Ltd. (1919), 88 L. J. Oh. 469 5 121 
L. T. 238 ; 63 Sol. Jo. 608. 

7022. Add. Annotation: — Refd. Craven v . Black- 
pool Greyhound Stadium Sc Racecourse, Ltd., 
[1936] 3 All E. R. 613. 

7022a. Appeal from liquidator’s decision proper 

procedure.] — A director of a limited co., 
which went into voluntary liquidation, put 


PART III. SECT. 87, SUB-SECT. 10. 

si. To give directions to liquidator 

—What Questions may be submitted.}— 
^Hamilton ft Oo.. Ltd. (in Liquida- 
tion), [16181 N.2. L. R. 410.— N.Z. 

PART I1L SECT. 87, SUB-SECT. 11.— 
C. 

sm. Whsn stay ordered — Action for 


malicious prosecution .} — P. commenced 
an action against deft. 00 . for malicious 
prosecution. Before the action could 
come on for bearing the co. went into 
voluntary liquidation. Thereafter, on 
the ground that no claim baaed purely 
on tort could be proved for in the 
liquidation of a 00 . uniegg it had been 


prosecuted to judgment before the 
resolution for liquidation wae passed, 
tho 00 . asked that the proceedings in 
the action should be stayed. — Held: 
the action should not be stayed. Pao® 
v. Commonwealth Life Aosubamce 

1 
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in a proof in the liquidation in respect of 
arrears of salary Sc damages for dismissal. 
The liquidator allowed the proof. The 
director being dissatisfied with the amount 
awarded to him brought an action for 
damages against the co. in the King’s Bench 
Division. The co. applied for a stay of the 
action on the ground that the director, if 
dissatisfied with the liquidator’s decision, 
should appeal to a judge in the Ch. Div. 
The judge refused to stay the action. The co. 
appealed: — Held: (1) a creditor who has 
selected one method of having his claim 
adjudicated upon, which gives him the right 
to question the decision, ought not then to 
be in a position to select another method of 
adjudication ; (2) in any event a decision 
in the action would have no result, as the 
liquidator’s adjudication, until reversed by a 
judge in the Oh. Div. ; (3) the action ought 
to be stayed. — Craven v. Blackpool Grey- 
hound Stadium Sc Racecourse, Ltd., [1930] 
3 All E. R. 513 ; 81 Sol. Jo. 14, C. A. 

7084. For the paragraph in the original volume 
substitute the following paragraph : — 

Judgment after winding up— Right of com- 
pany to recover money from third party based 
bn company's liability to Judgment creditor — 
No ground for not staying execution.] — The 
manager of a co. fraudulently Sc without 
authority accepted bills of exchange in the 
co ’s name, & upon those bills the co. was 
sued to judgment by the holders. After 
the commencement of the action the co. went 
into voluntary liquidation. The co. sub- 
* sequently recovered judgment in an action 
against a third party for damages for having 
wrongfully facilitated the commission of the 
above fraud, & for having thereby rendered 
the "co. liable on the bills. The judgment 
creditors in the first action then sought to 
attach under a garnishee order the money so 
payable to the co. by the third party. On an 
application by the co. to stay the garnishee 
proceedings : — Held : where a judgment is 
recovered against a co. which is in voluntary 
liquidation the invariable practice of the ct. 
is to stay execution of the judgment unless 
there are very exceptional reasons for 
exercising its discretion otherwise, & the fact 
that the only right of the co. to recover the 
money claimed from the garnishees was based 
upon the co ’s liability to the judgment 
creditors was not such an exceptional cir- 
cumstance as to take the case out of the 
general rule. — A nolo -Baltic Sc Mediter- 
ranean Bank v. Barber Sc Co., [1924] 2 
K. B. 410 ; 93 L. J. K. B. 1135 ; 132 L. T. 1 ; 
[1924] B. Sc O. B. 224, O. A. 

Annotation -Consd. Gerard v. Worth of Paris, Ltd., [1936] 
2 All E. R. 005. 


7086. After this case add : — 

.] — See, note, 1929 Act, s. 268. 

7037a. Bank account In name of liquida- 

tor.] — A co. went into liquidation under a 
resolution for a member's voluntary winding 
up.. The liquidator summarily discharged its 
manageress, who sued the co. for wrongful 
dismissal Sc obtained judgment in default of 
defence. She applied for a garnishee order 
on a bank account in the name of the liqui- 
dator. There was no evidence of any other 
claims on the co. The master refused to 
make the order absolute, but the judge in 
chambers reversed his decision. The liqui- 
dator appealed: — Held: (1) this being a 
members’ voluntary winding up, it must be 
taken that the co. was solvent, as there was 
no evidence to the contrary. There was 
therefore no question of all creditors being 
paid in full Sc the ct. might properly refuse 
to exercise its discretion to stay an execution, 
Sc make the garnishee order absolute ; (2) the 
fact that the account was in the name of the 
liquidator was immaterial ; (3) the liquida- 
* tion did not in the circumstances dissolve 
. the employee’s existing contract with the co. 
— Gerard v. Worth of Paris, Ltd., [1936] 
2 All E. R. 905 ; 80 Sol. Jo. 633, 0. A. 

7042. Add. Annotation : — Refd. Re Winterbottom 
(Leeds), Ltd., [1937] 2 All E. R. 232. 

7048a. Preferential debts exceeding 

assets.] — Re South Rhondda Colliery Co. 
(1898), Ltd., [1928] W. N. 126. 

7043b. — Landlords directors of company.] 

— Two directors of a co. were also the land- 
lords of premises occupied by the co. Rent 
was 5^ years in arrear. The landlords levied 
a distress upon the goods of the co., but the 
distress had not been completed when tho 
co. passed a resolution for a voluntary 
winding up. The liquidator sought to pre- 
sent the completion of the distress : — Held : 
in the circumstances it was inequitable that 
the landlords should complete their distress. 
They should be allowed to proceed with the 
distress only to the extent necessary to meet 
two years’ arrears of rent due, a figure based 
upon the sum which might have been allowed 
to accrue due, by a landlord who was not also 
a director of the co. — Re Winterbojtom 
(Leeds), Ltd., [1937] 2 All E. R. 232 ; 81 
Sol. Jo. 377. 

7044a. .] — Re National Stores, Ltd. 

(1898), 42 Sol. Jo. 740. 

7051. After this case add : — 

.] — See , note, 1929 Act, 

s. 234 (1). 

7056. Add. Annotations : — Apld. Re Walker’s 
Settlement, Royal Exchange Assurance v. 


PART HI. SEOT. 87, BUB-SECT. 11.— 
D. 

q !. —— L- Uncompleted by sale. ] — 

Where a co. 18 being wound up volun- 
tarily, the general practice of the ct. Is 
to grant an order staying execution of 
decrees against the co., except In very 
spe c ial circumstances. 

A distinction must be drawn be- 
tween a selsure under an English writ 
of fi, fa Sc an attachment under Indian 
law. An attachment, which has not 
yet been completed by sale, cannot be 
treated as if the execution had been 
completed before the commencement 
of the winding-up without statutory 
provision to that effect analogous to 


the provisions of soot. 268 of English 
Cos. Act, 1929. — 22s Rajbari ICE 
Factory, Ltd,, I. L. R. f [1937] 1 Cal. 
632. — IND. 

sp. Power of court to order stay — 
Under Indian Companies Act, 1913, 
s. 215.1 — Re Sri Yoqabhram Phar- 
macy, Ltd. (In Liquidation), Re 
Mohan Lal Mehta (1927), I. L. R. 
60 All. 482. — IND. 

PART HI. SECT. 87, SUB-SECT. 11.— 
E. 

tq. Order refecting scheme — Appeal .] 
— An appeal lies from an order re- 
* “ a scheme of re-organisation 
202 of Cos. Act 
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(VII. of 1913) & clause fo of the 
Letters Patent. — Dawson v. Hor- 
masji ; Baldwin v . Hormasji (1932), 
I. L. R. 10 Ran. 438.— IND. 

PART III. SECT. 87, SUB-SECT. 

18.— A. 

sr. Trustee under voting trust agree- 
ment — Extent of powers of voting. 1 — 
A trustee under a voting trust agree- 
ment, the object ot which is the re- 
organisation of the co., has no right 
to vote upon bye-laws terminating the 
trust agreement. — Re Firstbrook 
Boxes. Ltd., 11936] 1D.L.R. 92; O.R. 
15. — CAN. 
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Walker, [1035] Ch. 567. Consd. Be West 
Yorkshire Partial Amalgamation (Coal Hines) 
Scheme (1935), 153 L. T. 107. 

7064. Add. Annotation : — Reid. Cotter v. National 
Union of Seamen, [1929] 2 Ch. 58. 

7074. Add, Annotations : — Consd. Agricultural 
Wholesale Soc. v. Biddulph Sc District Agri- 
cultural Soc., [1925] Ch. 709. Refd. Re WUts 
& Somerset Farmers* [1928] Oh. 809. 

7076. Add, Annotations : — Consd. Re Walker’s 
Settlement, Royal Exchange Assurance v. 
Walker, [1935] Ch. 507. Refd. Wall v. 
Exchange Investment Corpn., [1920] Ch. 
143. 

7082. Add, Annotation : — As to ( 1) Refd. Cotter v. 
National Union of Seamen, [1929] 2 Ch. 58. 

7083. Add. Annotation : — Consd. Agricultural 
Wholesale Soc. v. Biddulph Sc District Agri- 
cultural Soc., [1925] Ch. 709. 

7102. Add. Citation .-—130 L. T. 250. 

7119a. 1929 Act, s. 155 — Power to acquire shares 
of dissentient shareholders — When court will 
order.] — C. & Co., Ltd., made an offer to the 
shareholders in H. & Co., Ltd., to acquire their 
shares in the latter co. This offer was 
accepted by shareholders representing 99-02 
per cent, of the total issued share capital of 
H. Sc Co., Ltd. The balance of -38 per cent, 
consisted of 7,405 shares. Of these 4,605 
were acquired compulsorily under 1929 Act, 
s. 155, by C. & Co. without objection by the 
holders. The remaining 2,800 shares, repre- 
senting *14 per cent, of the issued share 
capital of the co., were the subject of this 
application under sect. 155 for an order that 
resps., C. & Co., Ltd., were not entitled to 
acquire the shares of appets. in H. & Co., 
Ltd. : — Held : where not less than nine- 
tenths of the shareholders in the transferor 
co. approve a scheme involving the transfer 
of the co/s shares to a transferee co., primd 
facie the offer must be taken to be a fair one, 
<fc the ct. will not “ order otherwise ” unless 
it is affirmatively established that, notwith- 
standing the views of a very large majority 
of shareholders, the scheme is unfair. — Re 
Hoare & Co., Ltd. (1933), 150 L. T. 374. 

7136a. Discretion of court .] — Re Eus- 

tace Miles Foods (1921), Ltd. (1934), 78 
Sol. Jo. 238. 

7155a. Exemption — Finance Act, 1927 (c. 10), 
s. 55 — Issue of shares in transferee company 
to holders of shares in existing company — 
Issue to nominees.] — A new co. was formed 
for the purpose of acquiring from the 41 B.” 
co. its property Sc assets. An agreement for 
sale was entered into on Oct. 22, 1928, by 
which the “ B.” co. agreed to sell Sc the new 
co. agreed to purchase all the undertaking Sc 
assets of the “ B.” co., the consideration being 
the allotment to the liquidator of the “ B.” 
co. or his nominees of 600,000 preference 
shares of the new co. of £1 each fully paid 


Sc 3,600,000 ordinary shares of the new co. 
of Is. each fully paid. On Nov. 22, 1928, 
the appointment of the liquidator waB con- 
firmed, Sc he adopted thp agreement for sale. 
On Oct. 22 about 26 shareholders in the 
“ B.” co. held the whole of the 120,000 shares 
in that co. On Nov. 22, 88,000 shares out 
of those 120,000 shares were held by the 
solrs. of the “ B.” co. as bare trustees for 
the transferors, who were, as to 45,500 shares, 
eight shareholders, Sc as to 42,500 shares, the 
purchaser of those shares from seven share- 
holders in the “ B.” co. Shares in the new 
co. were allotted to the registered holders of 
11,200 shares of the “ B.*’ co. in respect of 
those shares. The holders of the remaining 
108,800 shares of the “ B.” co. requested the 
liquidator of the “ B.” co. to procure the 
allotment of the shares in the new co. to 
which they were entitled to persons other 
than themselves, Sc the shares were so allotted 
by the new co. In the case of a consider- 
able number of shares, exceeding 10 per 
cent, of the total consideration for sale to 
the new co. under the agreement for sale, 
they were allotted to persons who had 
agreed to purchase either shares of the 
“ B.” co. or shares of the new co. to which 
registered holders of shares in the “ B.” co. 
were entitled. As a consequence the first 
registered holders of shares in the new co. 
were to an extent far exceeding 10 per cent, 
of such shares, Sc far exceeding 10 per cent, 
of the total consideration for the sale, persons 
who were not holders of shares in the “ B.” 
co. The Comrs. of Inland Revenue held 
that the agreement for sale was liable to 
ad valorem duty under Stamp Act, 1891 
(c. 39), s. 59 : — Held : the issue of shares to 
purchasers from, or other nominees of, holders 
of shares in the “ B.” co. was not the issue 
of shares to holders of shares in the “ B.” 
co. within Finance Act, 1927 (c. 10), s. 55, 
& therefore the new co. were not entitled to 
exemption under that sect. — Brotex Cellu- 
lose Fibres, Ltd. v. Inland Revenue 
Comrs., T1933] 1 K. B. 158 ; 102 L. J. K. B. 
211 ; 148 L. T. 110. 

Annotations : — Refd. Murex, Ltd. v. I. It. Comm., [19331 
1 K. B. 173 ; Re Walker’s Settlement, Royal Exchange 
Assurance v. Walker, [1935] Ch. 567. 

7155b. .]— ' The I. C. I. co. 

were the holders of 79,900 shares of the P. 
co., Sc two persons were each the holders of 
200 shares in the P. co. as the nominees of 
the I. C. I. co. The share capital of the 
P. co. was divided into 87,500 shares. The 
I. 0. I. co. & their two nominees agreed to 
sell to the M. co. the 80,300 shares in the P. 
co., which they held in consideration of the 
allotment by the M. co. to the I. C. I. co. 
or their nominees of 30,000 ordinary shares 
in the M. co. The agreement Sc subsequent 
transfers were executed as part of a scheme 
for the amalgamation of the P. co. Sc the 
M. co. The I. C. I. co. So their two nominees 


PART IlL SECT. 87. SUB-SECT. 13.— 
E. (b). 

st. Whether member of old company.] 
—In 1917 a deed to carry into effect 
a scheme of liquidation was drawn 
up, bat it was never in fact registered 
nor executed, although its terms were 
actually carried out, in that the great 
majority of shareholders in the co. 
surrendered their shares Sc received 
others in exchange. In 1924 certain 


of those shareholders held a meeting 
Sc appointed two of their number as 
liquidators Sc attempted to assume the 
direction of the liquidation : — Held : 
the shareholders, who in 1917 had 
relinquished their shares, accepting 
shares in the other cos. in exchange, 
had ceased to be either shareholders 
or contributories Sc had no right to 
take any part in the management of 
the co/8 affaire. — H untkb v.Dasodab 
Das (1924), L L. R. 46 All. 759.— 1ND. 
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E. (f). 

o. Add ** revsd. 1 O. L. R 480.” 
p i. On contract — To pay commission. ) 
— Bkt hklv. automatic Totalis ators. 
Ltd. (1927), 28 S. R. N. 8. W. 76 ; 
affd. 1 A. L. J. 380.— AUS. 

•v. On right of shareholder in old 
company — To contingent asset realised 
after reconstruction .] — Andbjbson v. 
Nob-Wbst Motors, [1929] 2 D. L. K. 




Cam 7166b— 7177a. English and Empire Digest Supplement. 


executed three transfers by which they 
transferred to the M. co. three blocks of 
shares in the P. co. amounting in all to 
800,800 shares, in consideration of the allot* 
ment of the M. co. to the I. 0. I. co. or their 
nominees of 80,000 ordinary shares in the 
M. co. Subsequently the M.. co., in accord- 
ance with a previous request, allotted those 
80,000 shares to five nominees of the I. 0. I. 
oo. The Oomrs. of Inland Revenue decided 
that the three transfers were liable to ad 
valorem duty under the heading “ Convey- 
ance or transfer on sale ” in the First Sched. 
to the Stamp Act, 1891 (c. 59) Held : the 
issue of the 80,000 shares in the M* co. to 
the five nominees of the I. C. I. co. was not 
the issue of shares to the holders of shares in 
the P. co. in exchange for Bhares held by 
them in the P. co. within Finance Act, 1927 
(c. 10), s. 65 (1) (c) (ii.), & therefore the con- 
ditions laid down in that sect, for exemption 
from duty did not exist ; although it was 
necessary to look at the surrounding circum- 
stances in order to see whether there was an 
amalgamation of two cos. or a reconstruction 
of a co. within meaning of sect. 55, yet in 
considering whether a particular instrument 
executed in purported performance of such 
amalgamation or reconstruction was subject 
to stamp duty, or whether it was exempt 
from duty, regard could only be had to the 
terms of that instrument. — Mjrex, Ltd. v. 
Inland Revenue Oomrs., [1938] 1 K. B. 
178 ; 102 L. J. K. B. 219 ; 148 L. T. 104. 

Annotation : — Retd. Re Walker's Settlement, Royal Ex- 
change Assurance v. Walker, [1935] Ch. 567. 

7158. Add* Annotation : — Refd. Russian Sc English 
Bank v. Baring Bros. Sc Co., fl930] 1 All E. R. 
605. 

7159. Add. Annotation : — Refd. Russian Sc English 
Bank v. Baring Bros. Sc Co., [1930] 1 All E. R. 
505. 

7161. Add. Annotation : — Refd. Soc. Anon. 

Pecheriee Ostendaises v. Merchants Marine 
Insoe., [1928] 1 K. B. 750. 

7188. Add. Annotation : — Refd. Morris v. Harris, 
[1927] A. 0.252. 

7189. Add. Annotations : — Expld. & Distd. Re 
Wells, Swinbume-Hanh&m v. Howard, [1933] 
Oh. 29. Refd. Morris v . Harris, [1927] A. 0. 
252 ; Re Katherine et cie, Ltd., [1932] 1 Ch. 70. 
After this case add: — See, novo , 1929 Act, 
s. 296. 

7169a. Agreement to transfer land & equitable 
Interest — Vesting order.] — Re 0. & H. Crich- 
ton (1921), Ltd., [1932] W. N. 208 : 174 
L. T. Jo. 300. 


7169b. Whether new trustee necessary — 

Trustee Aot, 1925 (e. 19), s. 44, para, (H) (e), 
s. 51 (1), para, (ll) (e).] — Re O. & H. Crich- 
ton (1921), Ltd., [1932] W. N. 208 ; 174 
L. T, Jo. 300. 

7109c. 1929 Act, s. 296 — Equity of redemption.] — 
In 1899 a limited co. mortgaged to the trustees 
of a will certain leasehold properties by way 
of absolute assignment subject to the equity 
of redemption. In 1910 the co. went into 
liquidation, Sc in 1913, the trustees having 
called in the mtge., the co. made default Sc 
(he trustees appointed a receiver. In 1916 
the oo. was dissolved, the income of the 
property being at that time insufficient to 
meet the mtge. interest, Sc nothing was done 
in respect of the equity of redemption as the 
liquidator considered it to be of no value. 
The value of the property having since largely 
increased, the surviving trustee claimed to be 
entitled to the property absolutely, Sc the 
Crown claimed the equity of redemption as 
bona vacantia : — Held : (1) Cos. Act, 1929 
• (c. 24), s. 296, did not apply, as that sect, was 
.* not retrospective; (2) after the disappearance 
* of the legal entity which had had the right 
of redemption the Crown was entitled to the 
property as bona vacantia. — Re Wells, 
Swinburne-Hanham v. Howard, [1933] 
Oh. 29 ; 101 L. J. Ch. 346 ; 148 L. T. 5 ; 
48 T. L. R. 017, O. A. - 

7109d. Whether retrospective .] — Re Wells, 

Swinburne-Hanham v. Howard, No. 7109c, 
ante . 

7174a. Mode of application for order.] — 

(1) Where a co. has been dissolved. Sc on the 
subsequent discovery of assets a motion is 
made under 1908 Act, s. 223 (l), to declare 
the dissolution void, notice of the motion 
ought to be given to the Treasury Solr., 
since on dissolution the undistributed assets 
pass to the Crown as bona vacantia. 

(2) Under sect. 242, as to removal of defunct 
cos. from the register, the same practice 
should be adopted where there are undis- 
tributed assets. — Re Home Sc Colonial 
Insurance Co., Ltd. (1928). 44 T. L. R. 718. 

7176. Add. Annotation : — Refd. Russian Sc English 
Bank v. Baring Bros. Sc Co., [1936] 1 All E. R. 
505. 

7177a. Effect of.] — An order of the ct., 

declaring the dissolution of a co. to have 
been void, does not affect the validity of 
proceedings taken during the interval between 
the dissolution & its avoidance. — Morris v. 
Harris, [1927] A. C. 252 ; 96 L. J. Ch. 263 ; 
130 L. T. 587 ; [1927] B. Sc O. R. 65, H. L. 


175 $ 1W.W.R. 804 ; 24 Alta. L. R. 
00. — OAN. 


PART 1U. SECT. 87, SUB-SECT. 14.— 
B. 

«w. Avoidano&^-Jurisdiction to order 
— For limited * mtrpoee onl y A — A 
oo. went Into voluntary liquidation, 
ft was dissolved. Thereafter Intima- 
tion was reoeived bom the Inland 
Revenue that a sum was repayable to 
the oo. in respect of excess profits 
duty, ft a petition was presented to 
the ot. by the oo. ft the liquidator 
for an order declaring the dissolution 
ot the oo. to have been void, tor the 


to grant receipt 

was incompetent under 1908 Act, 
s. 828, to declare the dissolution of a 


oo. void for a limited purpose only. 
The petition was amended by the 
deletion of all reference to the purpose, 
ft the ot. granted it as amended . — Re 
Ohampdant Jute Oo., Ltd., [1924] 
S. C. 209.— SOOT. 


u. Application more than t%oo 

years after dissolution .1 — Eight yearn 
after a oo. was dissolved oy order 
of the ot., it was discovered that the 
liquidator had not dealt with a feu 
held by the oo. The superior ft the 
liquidator presented a petition crav- 
ing the ot. to deolare the dissolution 
void, ft to authorise the liquidator to 
grant a disposition of the feu ad 
perpetuaan remanentiam in favour of 
the superior. The ct. refused the 
order craved. — MacDonald *b CLoko) 
CURATOB, [1924] & a 188-4.— SOOT. 


ib. 

solved for the purpose of reconstruc- 
tion after the liquidator had* entered 
into an agreement for the transfer of 
the assets, including certain heritable 
property, to a new oo. The new co. 
entered into possession of the heritable 
property, but did not obtain a con- 
veyance, ft Itself subsequently went 
into liquidation. More than two years 
after the dissolution of the old oo., 
a petition was presented to the ot. by 
the liquidators of both cos. praying 
the ot. to deolare the dissolution of the 
old oo. to have been void, ft to empower 
the liquidator of that oo. to grant such 
titles as might be reegisite to vest the 


-.1 — A oo. was dis- 
of reoonatruo- 


property in the new oo. 
et. refused the ojrder_ craved.- 


heritable 
The et. 

Forth Shipbbraxing . 
nomas, [1924] S. a 48: 
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7203* Charges of fraud on public.] — Where 
charges have been made against a co. of 
having committed frauds, not in any way 
connected with its promotion or formation, 
in its dealings with members of the outside 
public, not being dealings with shareholders 
as regards their membership in the co., the 
desirability of investigating such charges 
under a compulsory winding up is not a 
ground for saying that creditors will be 
44 prejudiced by a voluntary winding-up ” 
within sect. 145 of 1862 Act. — Re Medical 
Battery Oo., [1894] 1 Oh. 444 ; 68 L. J. Ch. 
189 5 69 L. T. 799 { 42 W. R. 191 ; 38 
SoL Jo. 81 $ 1 Mans. 104 ; 8 R. 46. 

7269. Add. Annotation : — Reid. Houghton v. 
Nothard, Lowe & Wills (1927), 44 T. L. R. 76. 

7290. For existing citation read following para- 
graph & citations & anno. : — 

A creditor cannot obtain an order to con- 
tinue a voluntary winding up under the 
supervision of the ct. unless he possesses all 
the qualifications required of a creditor 
petitioning for a compulsory winding-up 
order. Therefore, a debt incurred by a co. 
under an agreement entered into after it has 
gone into voluntary liquidation is no ground 
for a petition for a supervision order, although 
the voluntary liquidation & the agreement 
formed parts of one scheme. — Re Bank of 
South Australia, [1894] 3 Oh. 722 ; 64 
L. J. Ch. 44; 43 W. R. 299. 

Annotation: — Dbtd. Be Bank of South Australia, [1895] 
1 Ch. 578. 

7868. Add. Annotation : — Reid. Re Beni-Falkai 
Mining Oo., [1934] Oh. 406. 

7870. Add. Annotations : — Refd. Kirby v. Wilkins, 

[1929] 2 Ch. 444 ; Re Oceanic Steam Naviga- 
tion Co., [1939] Ch. 41. 

7371a. Scheme involving reduction of capital 

— Modification of rights of different classes of 
shareholders.] — Re Odhams Press, Ltd., 
[1926] W. N. 10. 

7372. Add. Annotation : — Refd. Re Gamer Motors, 
Ltd., [1937] 1 All E. R. 671. 


7873. Add. Annotation : — Consd. Be Vocation 
(Foreign), Ltd, (1982), 48 T. L. R. 625. 

7878a. Arrangement between creditors & voluntary 
company “ about to be wound up ” — Meaning 
of.]— -HeW : (1) 1929 Act, s. 251 (1), applies 
only to an arrangement entered into during 
a voluntary winding-up or shortly before the 
passing of a resolution for a voluntary winding 
up ; (2) a composition by a co. with its credi- 
tors, intended to make the co. solvent A 
therefore to prevent a voluntary winding up, 
is not on “ arrangement n within the sect. 

Qu . : whether the word “ arrangement ” 
in the sect, is intended to include a com- 
promise. — Be Oontal Radio, Ltd., [1932] 
2 Ch. 66 ; 101 L. J. Oh. 377 ; 148 L. T. 109 ; 
48 T. L. R. 458 ; 76 Sol. Jo. 359; [1931] 
B. & 0. R. 255. 

7378b. Whether compromise included.] — 

Be Oontal Radio, Ltd., No. 7373a, ante. 

7378c. Circulars — Sufficiency of.] — Be Dorman, 
Long & Go., Ltd., Be South Durham Steel 
& Iron Oo., Ltd., No. 7377a, poet. 

7373d. Duty of court to •scrutinise.] — Be 

Dorman, Long & Co., Ltd., Re South Durham 
Steel & Iron Co., Ltd., No. 7377a, poet. 

7874a. .] — Be Star Tea Company (1930), 69 

L. Jo. 80 ; 109 L. T. Jo. 101 ; [1930] W. N. 4. 

7377a. .] — In 1933, Dorman, Long & 

Co., Ltd., & South Durham Steel A Iron Co., 
Ltd. (hereinafter respectively called 44 Dor- 
mans ” & 44 South Durham ”), provisionally 
agreed that Dormans should acquire South 
Durham’s undertaking & assets. Two 
schemes of arrangement were prepared, one 
botween Dormans, its 6J per cent, debenture 
stockholders & its shareholders, & the other 
between South Durham & its debenture stock- 
holders & shareholders, each scheme being 
conditional on the ct.’s sanctioning the other 
before the end of 1933. On June 19, the 
ct. ordered that Dormans A South Durham 
should convene separate meetings of their 
interested debenture stockholders A of their 
classes of shareholders, to consider & it 


PART III. SECT. 87, SUB-SECT. 15. 

—A. (b) 11. 

■f. Rule in India .] — Petitioner 
prayed that the People's Bank of 
Northern India be wound up by the 
ct. It was contended by counsel for 
the Bank that the Bank should not 
be compulsorily wound np by the ct., 
Sc that the opinion of the creditors Sc 
shareholders in meeting, which had 
been consistently in favour of the 

E resent directors carrying on the 
quidatlon, should be allowed to 
continue: — Held : the rule generally 
applied In England, should not apply 
strictly to India where limited lia- 
bility cos. are in their infancy & share- 
holders Sc creditors easily misled. 
While the opinions of shareholders & 
creditors ought to be taken into con- 
sideration these classes of persons in 
India at present require to be pro- 
tected against themselves. — Mad an 
Gopal e. Peoples Bank op Northern 
India (1885), I. L. R. 16 Lah. 1029.— 
1ND. 


PART III. SECT. 87, SUB-SECT. it.— 
A. (b) 111. 

• 1 . 

of proof — 8 ~ 

of the contributories would be preju- 
diced by the voluntary winding up, 
applications for compulsory winding up 
must be dismissed. — Saniab Chand r. 


. 1 — Held : in the absenoe 

! that creditors' rights or those 


Karam Ghand (1925), I. L. R. 6 Lah. 
340. — IND. 

PART III. SECT. 37, SUB-SECT. 16.— 
A. (e). 

•g. Handing over of books by 
voluntary to compulsory liquidator — 
Lien of voluntary liquidator over books.] 
—Re Stockbridqe Sc Oo., Ltd., [1923] 
N. Z. L. R. 221.—N.Z, 

PART III. SECT. 89, SUB-SECT. 1. — B. 

f I. Preferential treatment of 

creditor,] — Where a oo. proposed a 
scheme of arrangement, under which 
a bank appeared to he secured to the 
extent of 20s. in the pound : — Held : 
the scheme was not one which, in view 
of the apparent preferential treatment 
accorded to the bank, the ct. should 
sanction. — L ai ni Are de Roubaix v. 
Glen Glove Sc Hosiery Co., Ltd.. 
[1826) 8. C. 91.— -SCOT. 

f U. — - Views of preference share- 
holder 9 not represented.]— Oo. arrange- 
ment refused sanction as not fairly 
Sc accurately representing the views 
of the preference shareholders. — Be 
LanoletV Ltd., [1938] O. R. 123. — 
CAN. 

f III. Proxies invalid.] — Com- 

promise or arrangement between oo. 
Sc its shareholders refused sanction 
because of ( inter alia) invalidity of 
proxies. — Re National Grocers Oo., 
Led., [18331 O. R. 148.— -CAN. 

97 


f Iv. Approval of majority of 

preference db ordinary shareholders .] — 
Ct. will approve scheme of compromise 
approved by vast majority of pre- 
ference to ordinary shareholders. — lie 
United Fuel Investment, Ltd., 
[1939] 1 D. L. R. 779.-— CAN. 

st. What court must consider .1 — On an 
application to sanction a scheme of 
arrangement it is the duty of the Judge 
to ascertain whether all statutory 
requirements have been complied 
with, Sc whether it Is fair Sc reasonable. 
— Re Dairy CJorpn. op. Canada, Ltd., 
J1934] O. R. 436 ; 3 D. L. R. 347.— 

•w. .] — Held : it could not bo 

found that the proposed plan of 
reorganisation Sc resolutions were 
incapable of being tor the benefit of 
the oo. or such that no reasonable men 
oould consider them for the benefit 
of the co. ; Sc therefore it oould not bo 
held that, if the majority shareholders 
should vote for such plan of reorganisa- 
tion or resolutions, they would be 
abusing their powers Sc depriving the 
minority of tneir rights. Therefore, 

I )ltf. was not entitled to have an 
njunction restraining the co. from 
approving such plan of reorganisation 
or passing the resolutions on the ground 
of oppressiveness or an abuse of their 
powers by the majority shareholde rs.— 
Carr r. British ColumblaNiokel 
Mines, Ltd. (No. 2), [18371 3 W. W. R. 
61.— CAN. 
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thought fit approve the respective schemes, 
by letter enclosing a print of the scheme & 
a proxy in the form settled in chambers. 
On June 30, a circular signed by South Dur- 
ham’s secretary, a notice of the meetings, Sc 
forms of proxy settled in chambers, were sent 
to South Durham's debenture stockholders Sc 
shareholders. The circular stated ( inter alia) 
that a revaluation of South Durham's assets 
had been made by its auditors Sc confirmed 
by two named gentlemen. The forms of 
proxy purported to appoint a certain person 
as proxy, leaving the donor of the proxy to 
write 44 for ” or “ against " before the words 
44 the scheme.” The meetings were to be 
held on July 19, Sc a note at the foot of the 
proxy stated that the proxy must be lodged 
not later than noon on July 15. On July 3 
a circular signed by Dormans' secretary, 
notices of the meetings ordered by the ct. of 
its debenture stockholders Sc shareholders, 
proxies in the form settled in Chambers, & 
voting cards, were sent to Dormans’ debenture 
stockholders & shareholders. The circular 
stated ( inter alia) that the whole of Dormans’ 
assets had been revalued upon the basis of 
their earning power & that the revaluation 
had been confirmed by two named gentlemen. 
These were the gentlemen who had confirmed 
the revaluation of South Durham's assets. 
The circular stated also that the trustees for 
the stockholders, after careful investigation, 
recommended the scheme for the stockholders’ 
approval. It did not state the figures arrived 
at in the revaluation, nor did it state that, 
as was the fact, the trustees for the stock- 
holders, who were a bank which had financed 
Dormans, stood to benefit by the scheme. 
The forms of proxy were substantially the 
same as those sent out with South Durham’s 
circular, the date of the meetings being 
July 27, Sc the proxies being required to be 
lodged not later that 6 p.m. on July 25. 
Along the side of each voting card was 
written in red ink 44 If you are voting as 
proxy for other holder(s), please write the 
name of holder(s) on the back of this card.” 
July 3 Sc July 10, H., a shareholder in South 
Durham, wrote to its shareholders criticising 
the scheme Sc asking them not to sign proxies 
in favour of it but to sign proxies against it 
which he enclosed with his second letter. 
At South Durham’s meetings H.’s proxies 
were rejected as being in a form different 
from that settled in Chambers, & certain 
proxies also were rejected as having been 
lodged after the time fixed for lodging proxies. 
The chairman reported that, if H.’s proxies 
wore excluded, the scheme would be carried 
by the requisite statutory majority, & that 
if they were admitted there would be a 
majority in number, but not the three- 
fourths' majority in value, in favour of the 
scheme. On July 19, a committee of 
debenture stockholders in Dormans who 
opposed the scheme, among whom was L., 
sent a circular to about half the total number 
of holders of £200 or more 6J per cent, 
debenture stock, asking them to vote against 
it. Many replied that they wished to revoke 
the proxies they had lodged Sc vote against 
the scheme, but feared that it would be too 
late. At the meeting of Dormans’ debenture 
stockholders, voting cards with the red ink 
sidenote on them were handed to those 
attending, Sc the chairman asked that they 


would record their votes on them. At the 
meeting certain proxies were rejected on 
the ground that they had been lodged after 
the time fixed for lodging proxies. The 
chairman reported that at all of Dormans’ 
meetings resolutions approving the scheme 
without modification were passed. Petitions 
asking for the ct.’s sanction to the respective 
schemes came on for hearing on Nov. 22, 
Dormans’ petition being opposed by the 
debenture stockholders, of whose committee 
L. was a member, Sc South Durham’s by H. 
On the hearing of Dormans’ petition L. 
stated in an affidavit that he had no instruc- 
tions with his voting card, that by request 
he (L.) took a vote by show of hands on the 
chairman’s refusing to do so & declared the 
resolution approving the scheme lost, Sc that 
the chairman left the room. The chairman 
gave evidence denying that he left the meet- 
ing before the vote was taken Sc another 
witness denied that the statements in L.’s 
affidavit about the meeting were accurate. 
The confirmation of the schemes by the ct. 
was sought under 1929 Act, sects. 153 Sc 154, 
* sects, giving power to compromise with 
* creditors Sc members Sc providing for facilitat- 
ing reconstruction & amalgamation of cos. : — 
Held: (1) in determining whether a com- 
promise or arrangement should be sanctioned, 
the ct. must be satisfied that the resolutions 
in favour of it are passed by the statutory 
majority in value & number, in accordance 
with 1929 Act, sect. 153 (2), Sc that the pro- 
posal is such as intelligent Sc honest members 
of the classes concerned, acting in respect 
of their own interests, would approve ; 
(2) 1929 Act, sect. 153, gives a general right 
to vote by proxy, using any proper form of 
proxy, Sc the proxies need not be sent to the 
co.’s offices before the meeting ; (3) directors 
who, pursuant to the ct.’s order, receive 
proxies for or against a scheme, must use 
them ; (4) it is the ct.’s duty carefully to 
scrutinise complicated schemes &, in the 
circumstances, Dormans’ circular was in- 
sufficient, Sc misleading in its reference to 
the approval of the scheme by the trustees 
foi; the stockholders, Sc should have stated 
the amount of the revaluation ; (5) the 

description in South Durham's circular of the 
auditors' report as if it were a valuation of 
South Durham’s assets was justified only if 
the report was prepared solely in order to 
ascertain the relative values of the assets 
of Dormans Sc South Durham, the opinions 
of South Durham's board were justified on 
an optimistic view, Sc the board had acted 
reasonably Sc in the best interests of those 
concerned. — Re Dorman, Long Sc Co., I/td., 
Re South Durham Steel Sc Iron Co., Dtd., 
[1934] Oh. 635 ; 103 L. J. Oh. 310 ; 151 L. T. 
347 ; 78 Sol. Jo. 12. * 

Annotation : — Generally, Refd. Re Imperial Chemical In- 
dustries, Ltd.. [1936] Ch. 687. 

7382a. Scheme Involving reduction, reorgani- 

sation & increase of capital.] — Re Walters 
(Stephen) Sc Sons, Ltd., No. 839a, ante . 

7385. Add. Annotation: — Refd. Re Oceanic Steam 
Navigation Co., [1938] 3 All E. R. 740. 

7385a. Scheme ultra vires.] — A co. has no power 
to enter into, nor can the ct. sanction, any 
arrangement or compromise with its creditors 
under sects. 153 Sc 154 of Cos. Act, 1929, which 
necessarily involves the doing of any act 
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which is ultra vires the co., being in excess of 
its corporate powers as defined in its memo- 
randum of assocn. A co. which was wholly 
insolvent proposed, & its creditors approved, 
a scheme which involved the transfer, in 
consideration of shares to be issued as fully 
paid to the creditors, of its entire undertaking 
& assets to a new co. to be formed for the 
purpose of acquiring those assets Sc gradually 
realising them. The co. was then to be dis- 
solved without winding-up. The objects of 
the co. as stated in the memorandum of 
assocn. did not include any power to sell or 
dispose of the co.’s undertaking. The scheme 
was opposed by shareholders on the grounds 
(a) that it ignored the interests of the share- 
holders Sc was unfair to them ; (b) that it was 
ultra vires : — Held : in the circumstances, 
the scheme was not unfair to the shareholders, 
whose interests were now of no value ; but 
that, the scheme being ultra vires , the ct. had 
no jurisdiction to sanction it. — Re Oceanic 
Steam Navigation Co., Ltd., [1939] Oh. 
41 ; [1938] 3 All E. It. 740 ; 108 L. J. Ch. 
74 ; 159 L. T. 457 ; 54 T. L. R. 1100 ; 82 
Sol. Jo. 046. 

7385b. Transfer of companies to non- 

existent company — Form of order.] — Re Ash- 
burnham Tinplate Co., Ltd., Etc. (1939), 
83 Sol. Jo. 210 ; sub worn. Practice Note, 
[1939] W. N. 121. 

7385c. Discretion of court as to acquisition of 
shares of dissentient shareholders — Terms 
must be adequate Sc reasonable.]— Upon a 
petition to sanction a scheme of arrangement 
Sc amalgamation under Cos. Act, 1929 (c. 23), 
s. 165, the ct. has power to determine the 
terms upon which the shares of shareholders 
who have dissented from the schemo approved 
by the majority shall be acquired, notwith- 
standing that since the original offer was 
made the scheme has been superseded by a 
later amalgamation which has absorbed the 
transferee co., & the fact that petitioners 
cannot offer to the dissentients the original 
shares accepted by the majority makes no 
difference to the jurisdiction of the ct., which 
is only bound to decide whether the terms 


offered are adequate & reasonable, Sc if not, 
to substitute such other terms of purchase as, 
in its discretion, are fair Sc just. — Re Castner- 
Kellner Alkali Co., Ltd., [1930] 2 Ch. 
349 ; 99 L. J. Oh. 463 ; 144 L. T. 20 ; 40 
T. L. R. 592. 

7391. Add. Annotation : — Retd. James Smith & 
Sons (Norwood), Ltd. v. Goodman, [1930] 
Ch. 210. 

7398a. Acquisition of shares of — Discretion 

of court.] — Re Castner-Kellner Alkali 
Co., Ltd., No. 7385a, ante . 

7402. Add. Annotations : — As to (2) Consd. Re 
Dorman, Long & Co., Re South Durham 
Steel & Iron Co., [1934] Ch. 635. Refd. Re 
Imperial Chemical Industries, Ltd., [1930] 
Ch. 587. 

7404a. Different classes of creditors— Meaning 

of.] — By sect. 2 of the Joint Stock Cos. 
Arrangement Act, 1870 (c. 104), where an 
arrangement is proposed between a co. in the 
course of being wound up Sc “ the creditors of 
such co., or any class of such creditors,” the 
ct. may order that a meeting of “ such 
creditors or class of creditors ” shall be sum- 
moned, & if a majority in number, repre- 
senting three-fourths in value of “ such 
creditors or class of creditors,” agree to the 
arrangement, it shall, if sanctioned by an 
order of the ct., be binding on “ all such 
creditors or class of creditors, as the case 
may be,” & also on the liquidator & con- 
tributories of the co. The persons summoned 
to the meeting under the above sect, were 
the policy-holders of the co., & no separate 
meeting was summoned of those whose 
policies had, as distinct from those whose 
policies had not, matured : — Held : the insured 
persons whose policies had matured formed a 
distinct class of creditors from those whose 
policies had not matured ; a separate meeting 
of such class ought to have been held under 
the Act in order to make the arrangement 
binding upon the members of that class ; 
& the arrangement did not, therefore, operate 
as a release by deft, of his claim against 
pltfs. — Sovereign Life Assurance Co. v. 
Dodd, [1892] 2 Q. B. 673 ; 02 L. J. Q. B. 


PART III. SECT. 39, SUB-SECT. 1.— D. 

7387 ii. .1 — The ct. refused to 

approve of a scheme of arrangement 
proposed by tho insolvent debtor, 
an Incorporated co., & accepted by a 
majority of its creditors, whereby the 
preferred Sc secured creditors were to 
be paid by debtor, & the unsecured 
o realtors paid in full by the allotment 
& issue to them of fully paid-up pre- 
ference shares in the debtor co. or in 
a new oo. to be Incorporated. The 
scheme was not one which should be 
forced upon an unwilling creditor. — 
He Lindners, Ltd. (1821), 64 D. L. R. 
717 ; 61 O. L. R. 116 ; 20.B.E. 49.— 


PART IIL SECT. 39, SUB-SECT. 1.— E. 

if. Object ofscheme — Clarification of 
rights.]— (\) The existence of reason- 
able doubts as to the rights of share- 
holders under the memorandum of 
assocn. of a oo. is a ground warranting 
the ct. in sanctioning a scheme of 
arrangement the effect of which is to 
remove those doubts. 

, A limited oo. consisted of three 
classes of shareholders, vlx. A., B. 
& C., whose respective rights were 
determined by clause 5 of the memo- 
randum of assocn. Questions having 
arisen as to the rights of the A. share- 
holders under clause 6 , the oo. proposed 


a scheme of arrangement by which 
clause 6 was to be replaced by a new 
clause, the effect of which was to 
determine exactly the rights of the A. 
shareholders : — Reid : as the proposed 
scheme was one which would commend 
itself to a reasonable business man, 
it would receive the sanction of the ct. 

(2) The unsuccessful objector then 
moved that the co. Bhould ho found 
liable for bis expenses, on the ground 
that dissentient shareholders should 
not be discouraged from bringing to 
the notice of the «fc. considerations 
which might reasonably influence the 
ct. in arriving at a right decision. The 
ct. refused this motion, but, on con- 
sent of petitioners, found no expenses 
due to or by either party in connection 
with the discussion on the objector’s 
note. — Edinburgh Railway Access 
& Property Co. v. Scottish Metro- 
politan Assurance Co., [1932] S. C. 
2.— SCOT. 


PART IIL SECT. 89, SUB-SECT. 1.— 
F. (a). 

7399 If. .] — Where a 

bank, being a secured creditor, im- 
properly voted with the unsecured 
creditors : — Held : in the absence of 
the bank as a voting creditor, the 
necessary three-fourths in value would 
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not have been obtained, & the pro- 
cedure had not compiled with 1908 
Act, s. 120(2). — LainiAre dr Roubaix 
Glen Glove & Hosiery Co., Ltd., 
[19261 S. O. 81.— SCOT. 

o I. Majority necessary .] — 

Under sect. 122 (2) of Cos. Act, 1934, 
which provides for tho sanctioning of a 
proposed compromise or arrangement 
between a oo. & its shareholders, the 
number of shareholders present in 
person or by proxy at the meeting & 
voting in favour of the arrangement 
must be three-fourths of the total 
number of shares of each class, not 
merely three-fourths of each class 
voting at tho meeting unless the latter 
amounts to three-fourths of tho total 
of the shares of each class of share- 
holders . — Re Western Grocers, Ltd., 
[1936] 2 W. W. R. 81 ; 2D. L. R. 
762 ; on appeal, [1936] 3 W. W. R. 334. 
4 D. L. R. 816.— CAN. 

o 11. .]— Sect. 122 (2) of 

Cos. Act, 1934, is satisfied if share- 
holders holding three -fourths of the 
shares of each class held by share- 
holders present in person or by proxy 
at the meeting approve the proposed 
scheme ; shareholders not present or 
represented by proxy should be dis- 
regarded . — lie Provincial Apart- 
ments, Ltd., [1936] 3 W. W. R. 327.— 
CAN. 
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19 ; 67 L. T. 896 ; 41 W. R. 4 ; 8 T. L. R. 
684 ; 86 Sol. Jo. 644 ; 4 R. 17, O. A. 

7404b. Objections to — Should be taken on petition 
tor sanction.] — In proceedings under 1929 
Act, sect. 153, for the sanction by the ot. of 
a compromise or arrangement between a 
oo. A its creditors, or any class of them, 
Eve, J., said that the responsibility for 
determining what creditors are to be sum* 
moned to any meeting, as constituting a class, 
is the ai'pct.’s, & if the meetings are incor- 
rectly convened or constituted, or an objec- 
tion is taken to the presence of any particular 
creditors as having interests competing with 
the others, the objection must be taken on 
the hearing of the petition for sanction, & 
the appct. must take the risk of having it 
dismissed. — Practice Note, [1934] W. N. 
142 ; 178 L. J. Jo. 28. 

7407a. Omission to advertise— Sufficient 

majority present.] — Where there was an in- 
advertent omission to advertise a scheme of 
arrangement under 1908 Act, s. 120, but it 
was satisfactorily proved that thirty out of 
thirty-one shareholders of the co. had 
received the notices : — Held : the meetings 
had in substance been held in manner pre- 
scribed, A the ct. would not insist on further 
meetings being convened. — Re Anglo- 
Spanibh Tartar Refineries, Ltd. (1924), 
68 Sol. Jo. 788. 

7408, Add. Annotation : — Consd. Re Dorman, 
Long A Oo., Re South Durham Steel A Iron 
Co., [1934] Oh. 636. 

7400. Add . Annotation : — Consd. Re Dorman, Long 
A Oo., Re South Durham Steel & Iron Co., 
[1934] Oh. 635. 

7408a. .] — (1) Proxy papers to be used at 

meetings to consider schemes of arrangement 
should follow the form settled by the judge, 
whioh empowers the proxy “ to vote for me 
A in my name [ ] the said scheme either 

with or without modification as my proxy 
may approve,” A contains opposite the blank 
a marginal note as follows : “ If for, insert 
* for/ if against, insert ‘ against,’ A strike 
out the words after 4 scheme ’ A initial altera- 
tions.” Proxies not according to this form 
will be properly rejected. 

(2) On a scheme of arrangement being 
sanctioned, the ot. refused to re-appoint 
the original trustees for the debenture- 
holders, it having been proved that they had 
refused to give information to the debenture 
holders as to the trust estate, A had in fact 
acquired debentures from their cestuis que 
trust at inadequate prices, A not in their 
own names, but in the names of cos. con- 
trolled by them. 

(8) Trustees for debenture-holders are in no 
different position from other trustees, except 1 
that, unlike many other trustees, they are 
remunerated for their services, A whether 
the mtgor. oo. is a going concern, or whether 
the security is being realised for the benefit 
of debenture-holders, the conduct of the 
trustees Is controlled by the same rules, sub- 
jected to the same restrictions, A measured 


by the same standards as are applied to other 
fiduciary agents (Eve, J.). — Re Magadi 
Soda Oo., Ltd. (1925), 94 L. J. Oh. 217 5 41 
T. L. R. 297; 69 Sol. Jo. 865; [1925] 
B. A O. R. 70. 


Annotation : — As to (1) Consd. Re Dorman, Long A Oo., Re 
South Durham Steel A Iron Co., (1034] Ch. 63 5. 


7409b. .] — Re Dorman, Long A Oo., Ltd., 

Re South Durham Steel A Iron Oo., Ltd., 
. No. 7377a, ante. 

7409c. .] — At a meeting to consider a scheme 

of arrangement a number of shareholders had 
appointed proxies 4( to act for me at the 
meeting . . . for the purpose of considering 
A, if thought fit, approving, with or without 
modification, the proposed scheme of arrange- 
ment ... A at such meeting or at any 
adjournment thereof to vote for me A in 
my name ” either for or against the scheme. 
At the meeting a shareholder moved an 
amendment to the resolution approving the 
soheme that the consideration of the scheme 
should be deferred until after the publica- 
* tion of the accounts for the year. Upon a 
show of hands there was a majority in favour 
of the amendment, but the chairman de- 
manded a poll, A using the proxies given to 
him, secured a majority to defeat the amend- 
ment : — Held : the form of proxy did not 
restrict the holder of the proxy, so far as 
voting was concerned,' to voting either for 
or against the scheme of arrangement, A 
the chairman was entitled to use the proxies 
which he held to vote upon the amendment. — 
Re Waxed Papers, Ltd., [1937] 2 All E. R. 
481 ; 166 L. T. 452 ; 53 T. L. R. 676 ; 81 
Sol. Jo. 397, C. A. 

7410. Add, Annotations : — As to (2) Consd. Re 
Dorman, Long A Co., Re South Durham Steel 
A Iron Co., [1934] Ch. 635. Refd. Re Imperial 
Chemical Industries, Ltd., [1936] Ch. 587. 

7411a. Duty of directors to use.] — Re Dorman, 
Long A Co., Ltd., Re South Durham Steel 
A Iron Co., Ltd., No. 7377a, ante. 

7412. Add. Annotation : — Refd. Torrens v. I. R., 
Comrs. (1933), 18 Tax Oas. 262. 

7415a. Release of joint debtor — Other Joint debtors 
not released.} — Although an accord A satis- 
faction between a creditor A one of several 
joint A several debtors discharges the other 
joint A several debtors unless it appears from 
the terms of agreement or the surrounding 
circumstances that the creditor intended to 
reserve his right against them, yet when the 
debt of one of the joint A several debtors, 
being a co., is released by a scheme of arrange- 
ment in the liquidation of that co., that 
scheme does not release the other debtors. 
The scheme has a statutory operation A is 
quite different from an agreement signed by 
the parties, A it is not necessary for the 
scheme to reserve the rights of those debtors. 
— Re Garner’s Motors, Ltd., [1937] Ch. 
594 ; [1937] 1 All E. R. 671 ; 106 L. J. Ch. 
365; 157 L. T. 258 ; 81 Sol. Jo. 218. 

7415b. Transfer of 44 property ” — What included — 
Contract of personal service.] — When an 
order of the ct. is made under Cos. Act, 


PART III. SECT. St. SUB-SECT. 1.— 

F. <*{. 

sf. Tims for lodeias.J-Credito »• 
proxies need not be lodged at any par- 


ticular date. 

Where proxies lodged by creditors 
within forty -eight hours of a meeting 
to approve a scheme of arrangement 
had been disallowed : — Reid : the 

100 


rejection of the proxies was wrong*— 
Laxnjskb dm Hoobaix v. Qua* Gi.ovx 
A Hosuour Co., Ltd., (193*1 S. O. 91. 
—SOOT. 
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s. 154, transferring to a transferee oo. the 
property, rights, powers & liabilities of 
transferor cos. a written contract of service, 
entered into between one of the transferor 
cos. & an employee, becomes binding on the 
transferee co. & the employee. — Donoghue 
v. Doncaster Amalgamated Collieries, 
Ltd., Nokes v . Doncaster Amalgamated 
Collieries, Ltd., [1939] 2 K. B. 578 ; [1939] 
2 All E. R. 068 ; 100 L. T. 592 ; 56 T. L. R. 
703; 83 Sol. Jo. 377, C. A. 


7440. After this case add 

.] — See, now , 1929 Act, 

s. 295 (5). 

7452a. Notice of motion to be given to Treasury 
Solicitor — Where undistributed assets.] — Re 
Home & Colonial Insurance Co., Ltd., 
No. 7174a, ante. 

7452b. Filing of affidavit of notice.] — Prac- 

tice Note, [1931] W. N. 199 ; 172 L. T. Jo. 
299. 


Part IV. — Banking Companies. 


7462a. Defences available — Liability for 

oalls.] — Assumpsit on a money demand 
against a joint stock banking co. Plea, 
alter setting out the deed of settlement, to 
which pltf. was a party, a set-off for calls 
due on shares held by pltf. Replication, 
“ not indebted M ; — Held : (1) the replication 
was bad, the set-off being founded entirely 
on the deed ; (2) the plea was good. — 

Milvain v. Mather ( 1860 ), 6 Bxch. 56 ; 1 


L. M. & P. 220; 19 L. J. Bx. 227; 14 
L. T. 0.8.440; 156 E. R. 24. 

Annotation : — Generally , Bold. Smith e. Trowsdale (1854), 
18 Jut. 652. 


7479. Add. Annotation : — Consd. Spencer v. Ash- 
worth Partington (1925), 94 L. J. K. B. 447. 


7479a. .] — Barclay v. Pbarse (1884), Times , 

Aug. 4, 0. A. 


Annotations : — Diltd. Perry v. Barnett (1886), 14 Q. B. D. 
467. Apld. Seymour v. Bridge (1885), 14 Q. B. D. 460. 


Part V. — Insurance Companies 


7482. Add. Annotation : — Refd. Jacobs v. Batavia 
A General Plantations Trust, [1924] 2 Ch. 
329. 

7482a. Power of company to vary rate of Interest 
on loans to policy-holders.] — In an action by 
a policy-holder against an insurance co. for a 
declaration that the co. were not entitled to 
charge more than 4 per cent, interest on 
sums advanced on security of their policies, 


pltf. based his case on an alleged collateral 
contract or on established practice : — Held : 
there was no collateral contract, & the 
practice proved was to make loans at the 
rate of interest fixed by the board, & not to 
charge one fixed rate for all time. — Thibelton 
v. Commercial Union Assurance Co., [1920] 
Ch. 888 ; 96 L. J. Ch. 447 ; 130 L. T. 114 ; 
70 Sol. Jo. 892. 


PART III. SECT. 40, SUB-SECT. 2. — A. 

7449 v. .] — A co. formed 

for the purpose of money-lending, 
which, having discontinued business, 
had been struck off the register, 
applied for an order to have Its name 
restored thereto, the main ground of 
its application being that it desired 
to recover from a bkpt. estate a 
dividend whloh had become payable 
since the date of striking off : — Held : 
the application should be granted. — 
Chari.br Daub, Ltd., [1927] S. O. 
180.— BOOT. 

oi. Dissolution of company on 

non-compliance with statutory for • 
malitiri i. ] — A oo. which failed to comply 
with Oos. (Reconstitution of Records) 
Aot (N.I.), 1923, Sc was thereupon 
dissolved, may be “ replaoed on * Sc 
“ restored to * the register in accord- 
ance with sect. 5 (4). — Re Clonard 
Brick Sc Estate Oo., Ltd., [1926] N. 
47 •— IR. 

_ si. Effect of.} — Where a oo. has 
defaulted In complying with Oos. Act, 
sa. 80—86. Sc Its letters patent have 
been revoked Sc cancelled, & the default 
can be waived by showing that It was 
due to Inadvertence, accident or 
neglect, the revocation is not complete 
but conditional, ft, on the revival of 
the charter, the oo.'s existence must 
he considered to have been at no time 
Interrupted. — Banqur Ganadiennb 
Nationals s. Sawohuk, [1926] 8 
D. U R. 964: [1936] IW.W.R. 771 ; 
36 Man. L. R. 1.— CAN. 


sp. .] — A oo. which had been 

struck oft the register was restored 
thereto by an order of the ct. which in 
pursuance of sect. 200 of Cos. Act, 
1929, provided that it should be “ with- 
out prejudice to the rights of parties 
acquired prior to the date ” of the 
restoration but contained no further 
directions or provisions. The Act 
provided that the effect of an order for 
restoration was that “ the co. shall 
be deemed to have continued in 
existence ... as if it had not been 
struck off " : — Held : the Crown was 
not entitled to moneys which were on 
deposit in a bank to the oo.'s credit at 
the date of the striking off Sc whioh 
were still held by the bank when the 
oo. was restored. The 4 ‘ rights’* pro- 
tected by the “ without prejudice 
clause did not include such rights as 
the Crown's right to bona vacantia. — 
A.-G. for British Columbia e. Royal 
Bank of Canada Sc Island Amuse- 
ment Co., Ltd., [1936) 1 W. W. R. 
108 ; 60 B. O. R. 268 ; affd., [1937] 
1 W. W. R. 273 ; 1 D. L. R. 637; affd., 
£1997] S. C. R. 459 3 V. L. R. 393.— 

PART IV. SECT. 4. 

•r. Position of depositors.) — If a 
oo. is deprived of the power to reoeive 
money on deposit, then in a subsequent 
bkpoy. liquidation of the co. the 
depositors claiming for moneys on 
deposit prior to lts loslng such powers 
will be paid in full, before depositors 
claiming for deposits made after It lost 
such powers. Withdrawals made by 
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one of the second class of depositors 
will be appropriated by the ct. to his 
deposits made before the loss of suoh 
powers. — Re Nippon Kinyn Sha. 
Ltd., Ex p. Totaro Fujino, [1923] 
1 D. L. R. 1156; 32 B. O. R. 66; 
[1923] 1 W. W. R. 880 ; 3 O. B. R. 
973.— CAN. 

PART V. SECT. 1. 

st. Grounds for granting or refusing 
licence — Whether company carrying on 
business in good faith.] — Re All Risk 
Insurance Agencies, Ltd. (B. O.), 
— 371 3 D. L. R. 245 ; [1927] i 
R. R. 68.— CAN. 

7488 i. Power of directors to contract — 
Contract to stand surety for debt due by 
third party.) — Held : not within the 

00. ’s arts, of assocn. — H industan 
Assurance ft Mutual Benefit 
Society, Ltd., Lahore v. khalsa 
Bank, Ltd., Gujranwala (1927), 

1. L. R. 9 Lah. 360.— IND. 

sx. Superintendent of insurance — 
Powers — to alter annual statement of 
company .1 — Re Sun Life Assurance 
Oo., [1027] 4 D. L. R. 287.— CAN. 

sy. Power to write off capital — Extent 
of power.) — The power conferred by 
sect. 70 of Insuranoe Act, R. S. O., 1927 
(o. 101), of writing off paid-up oapltal 
is not limited to the writing off of the 
precise amount of the lost oapltal. — 
Re Canada National Fire Insurance 
Co.. [1930] 3 W. W. R. 113 ; 4D.L.R 
572 ; 39 Man. L. R. 188 ; 12 O. B. R. 
21.— CAN. 
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7484a. Shareholders — Liability to execution.] — 

Affidavits of a director of the co. stating, 
that, on a certain day, the co. discontinued 
to carry on its business, & was wholly in- 
solvent, & that its funds, property, & assets 
were & had since continued totally ex- 
hausted, & that there were no funds, property, 
or assets of or belonging to the co., or any 
other means whatsoever from or by which the 
pltf. could recover or enforce payment of the 
judgment-debt ; & of the sheriff's officer to 
whom a ft. fa. against the co. had been de- 
livered for execution, stating that he went to 
the only place in London where the co. had 
carried on its business, & found the place 
deserted, & from information & personal 
inspection ascertained that they had no goods 
or property there : — Held : sufficient to 
entitled the judgment-creditor to execution 
against a shareholder under 7 & 8 Viet, 
c. 110, s. 68. — Ridgway v. Security Mutual 
Life Assurance Society (1866), 18 C. B. 
686 ; 130 E; R. 1640. 

7485a. Companies to which Assurance Companies 
Act, 1009 (c. 49), applies — Employers’ lia- 
bility Insurance company — Carrying on busi- 
ness outside United Kingdom — What is.] — 
The above Act applies to employers' liability 
insurance business carried on in the United 
kingdom, though the risks run, & the lia- 
bility insured against, origin: .ted outside the 
United Kingdom, as sect. 33 (1) (t) of the 
above Act refers to the place where the 
business is carried on <fc not to the place 
where the risks are run, the act of issuing the 
policies constituting the carrying on or 
transacting business. — Re United General 
Commercial Insurance Corpn., [1927] 2 Ch. 
61; 90 L. J. Ch. 231; 136 L. T. 663; 71 
Sol. Jo. 141, C. A. 

Annotation : — Retd. First Russian Inece. v. London ft Lan- 
cashire Insoe., 11928] Ch. 922. 

7485b. liability of assets.] — A policy of insurance 
under the common seal of a joint stock co. 
contained the following proviso : “ That the 
said policy, or any thing therein contained, 
shall in no case extend, or be deemed or 
construed to extend, to charge or render 
liable the respective proprietors of the said 
co., or any of them,’' etc., “ to any claim or 
demand whatsoever in respect or the said 
olicy or of the assurance thereby made, 
eyond the amount of their, his or her 
individual shares or share in the capital 
stock of the said co. ; but that the capital 
stock & funds of the said co. shall alone be 
charged & liable to answer all claims & 
demands by virtue of the said assurance, or 
incident thereto " : — Held : the terms of the 
policy precluded the assured from any remedy 
at law against individual shareholders ; &, 
consequently, that, after Using due diligence 
to obtain satisfaction of a judgment recovered 
against the co. in an action on such policy, 
by execution against their property, he was 
not entitled to issue execution against an 
individual shareholder, under sects. 66 & 68 
of Stat. 7 & 8 Viet. (c. 110), ss. 66, 68.— 


I Halket v . Merchant Traders' Ship Loan 

I & Insce. AS80CN. (1849), 13 Q. B. 960 ; 19 
L. J. Q. B. 69 ; 14 Jur. 222 ; 116 E. R. 1630. 

7490. After this case add : — 

Company carrying on motor vehicle busi- 
ness.] — See Road Traffic Act, 1930 (c.43), 
s. 42. 

7490a. “ Policy on human life ” — What 

amounts to.] — The co., now in liquidation, in 
addition to ordinary life assurance business 
issued endowment policies consisting of 
assurances of sums of money maturing at the 
expiration of a stated number of years. 
Amongst other such policies the co. issued a 
form of certificate whereby in consideration 
of an annual premium it assured payment to 
the certificate-holder (which expression in- 
cluded his exors., administrators & assigns) 
of a fixed sum at a future date, subject to a 
condition that the legal personal representa- 
tives of any certificate-holder should be at 
liberty to surrender the certificate to the co. 
within six months of the death of the holder, 
in which case the co. should pay to them the 
. total amount of all premiums then paid 
thereunder : — Held : looking to the option 
of surrender given to the legal personal 
representatives in case of the death of the 
holder, the form of certificate was a “ policy 
on human life" within the statutory defini- 
tion contained in Assurance Cos. Act, 1909 
(c. 49), s. 30 (a), entitling the holder to resort 
to the statutory deposit in the liquidation of 
the co. — Re National Standard Life 
Assce. Corpn., [1918] 1 Ch. 427 ; 87 L. J. Ch. 
283 ; 118 L. T. 621. 

7490b. Reinsurance of fire risks.] — The 

business of reinsuring fire risks is fire insur- 
ance business within Assurance Companies 
Act, 1909 (c. 49), & a foreign co., which car- 
ries on the business of reinsurance of fire 
risks in the United Kingdom, but does not 
otherwise carry on insurance business in 
England, is bound to deposit with the Pay- 
master-General the sum prescribed by s. 2 
(1) of the Act. — Forsikringsakt. National 
(of Copenhagen) v . A.-G., [1926] A. C. 639 ; 
94 L. J. K. B. 712 ; 133 L. T. 161 ; 41 
T. L. R. 473 ; 69 Sol. Jo. 643 ; 30 Com. 
Cas. 252, H. L. ; affg. S. C. sub nom . A.-G. 
v. Forsikringsakt. National (of Copen- 
hagen) (1924), 93 L. J. K. B. 679, C. A. 

Annotations : — Reid. First Russian Insce. v. London & 
Lancashire Insce., [1928] Cb. 922; Re National Benefit 
Assoe., Ex p. English In9ce., [1928] Ch. 74. 

7490c. Company carrying on accident insur- 

ance business — Charitable association.] — The 
ct. held that the British Provident Assocn. 
for Hospital & Additional Services was not 
a co. carrying on accident insurance business 
within Assurance Cos. Act, 1909 *(c. 49), 
s. 1 (c). — H all D'Ath v. British Provident 
Assocn. for Hospital & Additional Ser- 
vices (1932), 48 T. L. R. 240 ; 76 Sol. Jo. 111. 

7493a. By summons under R. S. C., 

Ord. 50, r. 2 (8).] — Re Canada Life Assur- 
ance Co., [1929] W. N. 46 ; 167 L. T. Jo. 156. 


PART V. SECT. 5. 
sa. British company doing business in 
Irish Erse State . ]— -A British Insurance 
co. doing business in the Irish Free 
State after Doc 1922, claimed not to 
be liable to make any deposits in the 


Irish Free State in consequence of 
Constitution ft Adaptation of Enact- 
ments Act, 1922, art. 73, & External 
Cos. Adaptation Order. 1923, on the 
ground that the Act had been complied 
with in 1914, when deposits were made 
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in England : — Held : the oo. was 
bound to make such deposits in the 
Irish Free State. — Western Austra- 
lian Insurance Co.. Ltd v. A.-G. ft 
Minister for Industry ft Commerce. 
(1926] I. R. 67 ; 59 1. L. T. 109.— 1R. 
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7403b. .] — A co. carrying ‘on 

a general insurance business deposited, under 
the combined provisions of Assurance Cos. 
Act, 1909 (c. 49), & Road Traffic Act, 1930 
(c. 43), s. 42, & rules thereunder, securities 
to the value of £15,000 in respect of motor 
vehicle insurance. The securities so de- 
posited increased in market value, & the co. 
sought to exchange them for other securities 
to the value of £15,000. The questions arose 
whether an application to the ct. should be 
made by petition or by summons in Chambers, 
& whether the co. had any such right : — 
Held: (1) if the £15,000 deposit had been 
made in cash, no variation could occur, &, 
therefore, if securities were deposited in lieu 
of cash, on the one hand the co. could not 
demand as of right to change those securities 
if they appreciated in value, nor, on the 
other hand, could the Paymaster- General 
demand further security in case of a deprecia- 
tion in value of the securities deposited ; 
(2) if the application were to withdraw the 
securities, the application must be by petition 
to the ct., but if it were for a mere change of 
investment it must be by summons ; (3) in 
either case the Board of Trade must be con- 
sulted in the first place, & the ct. has dis- 
cretion to pass such order as it may deem 
just in the particular circumstances. — Re 
General. Accident, Fire & Life Assur- 
ance Corpn., Ltd., [1933] Ch. 349 ; 102 

L. J. Ch. 98 ; 148 L. T. 451 ; 49 T. L. R. 
107. 

7493c. Appreciation or deprecia- 

tion of securities — Whether grounds for 
variation.] — Re General Accident, Fire & 
Life Assurance Corpn., Ltd., No. 7493b, 
ante, 

7493d. Notice to Board of Trade.] — 

Re General Accident, Fire & Life Assur- 
ance Corpn., Ltd., No. 7493b, ante, 

7496. Add. Annotation: — Refd. He Prudential 
Assurance Co., Re Pearl Assurance Co., He 
Britannic Assurance Co., Re Refuge Assur- 
ance Co. (1939), 55 T. L. R. 1082. 

7498. Add. Annotation : — Refd. Re Profits & 
Income Insce., [1929] 1 Ch. 262. 

7500. Add. Annotations : — Refd. Re South East 
Lancashire Insurance Co., [1935] Ch. 225; 
Re Hearts of Oak Assurance Co., [1930] Ch. 
558. 

7500a. Deposit by company carrying on motor 

vehicle business.] — (1) The deposit of £15,000 
made by a co. under Assurance Companies 
Act, 1909 (c. 40), as amended by Road 
Traffic Act, 1930 (c. 43), s. 42, is primarily 
applicable in satisfaction of claims under 
motor vehicle insurance policies issued by 
the co. in priority to the claims of its general 
creditors. 

(2) The deposits dealt with in Road Traffic 
Act, 1930 (c. 43), s. 43, are primarily applic- 
able for the payment of claims arising in 
respect of third party risks only, the £15,000 
deposit being a security for the holders of 
policies coming within the motor vehicle 
insurance business. — Re South-East Lan- 


cashire Insurance Co. (1932), 102 L. J. 
Ch. 27 ; 49 T. L. R. 25 ; 76 Sol. Jo. 815. 

Annotation : — Consd. Re South East Lancashire Insurant* 
Oo., [1934] Oh. 374. 

7500b. .] — In the winding up of an 

insurance co. carrying on motor vehicle 
insurance business, the deposit of £16,000 
made by the co. with the Accountant-General 
of the Supreme Ct. under the Assurance Cos. 
Act, 1909 (c. 49), as amended by Road 
Traffic Act, 1930 (c. 43), s. 42, forms assets 
of the co. available for distribution among all 
its creditors generally, & is not primarily 
applicable to the satisfaction of the claims of 
the holders of motor vehicle insurance policies 
issued by the co. — Re South East Lan- 
cashire Insurance Co., Ltd., [1935] Ch. 
225 ; 104 L. J. Ch. 158 ; 152 L. T. 245 ; 51 
T. L. R. 143 ; 78 Sol. Jo. 859, C. A. 

Annotation : — Apld. Re Hearts of Oak Assurance Co., [1930] 
Ch. 558. 

7500c. .] — (1) Where a statutory deposit has 

been made by an assurance co., the policy 
holders of the class in respect of which the 
deposit was made & the general creditors of 
the co. whose claims arise in connection with 
the business of that class have, in a liquida- 
tion, a claim in priority to other creditors 
over the investments made by the co. 
representing that deposit. 

(2) Where an assurance co. goes into liquida- 
. tion the holder of an industrial policy entered 
into before the year 1924, must, before he 
can make a claim against the deposit made 
under Life Assurance Cos. Act, 1870 (c. 01), 
show that, if he is only admitted to prove 
against the deposit made under the Act of 
1923 & against the general assets, he would 
receive less than he would have received if 
the Act of 1923 had not been passed. — Re 
Hearts of Oak Assurance Co., Ltd., [1930] 
Ch. 558 ; 105 L. J. Ch. 211 ; 155 L. T. 407 ; 
[1937-7] B. &C. li. 05. 

7508a. .] — Re United British 

Insurance Co., No. 7520a, post. 

7510a. Insurance companies — Separate funds — Dis- 
tribution of surplus of one fund among 
members of society.] — In Assurance Com- 
panies Act, 1909 (c. 49), as applied to indus- 
trial life assurance by the Industrial 
Assurance Act, 1923 (c. 8), there is nothing 
to prevent a society, which is carrying on 
industrial life assurance as well as ordinary 
life assurance, from distributing among its 
members such part of the surplus of the 
industrial life assurance fund as it may be 
determined to distribute in accordance with 
the provisions of its rules. — Wesleyan & 
* General Assurance Society v. A.-G., 
[1933] Ch. 591 ; 102 L. J. Ch. 145 ; 148 L. T. 
403 ; 49 T. L. R. 140 ; 77 Sol. Jo. 48. 

7526a. .] — Where an assurance co. having 

power under its memorandum of assocn. 
to transfer its business or any part thereof 
to another co. has agreed to transfer all its 
life business to another assurance co., <fc the 
proposed transfer has been sanctioned by the 
ct. upon a petition presented under Assurance 
Companies Act, 1909 (c. 49), s. 13, A all 
statutory requirements in connection with 


7498 i. Application of deposit on 
^omdino up .} — Re National Benefit 


Assurance Co., Ltd., Pacific Great 
Eastern Ry. Co.'s Case, [1927] 
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3 D. L. R. 289 ; [1927J 2 W, W, R* 
348 ; 30 Man. L. R. 549.— CAN. 
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the transfer have been duly complied with, 
the effect la that all liability of the transferring 
co* towards its policy holders is completely 
discharged, & the ct. can order payment out 
of the deposit money to the transferring co. — 
Re United British Insurance Co., [1929] 
2 Ch. 430 ; 68L.J. Oh. 444 ; 142 L. T. 12. 

Annotation : — Refd. Re Prudential Assurance Co., Re 
Pearl Assurance Co., Re Britannic Assurance Co., lie 
Refuge Assurance Co. (1039), 161 L. T. 860. 

7580. Add. Annotation : — Refd. Re National Bene- 
fit Assurance Co., [1931] 1 Oh. 46. 

7842a. .] — Re Britannic 

Assurance Co., Ltd. & Assurance Com- 
panies Act, 1909 (1927), 71 Sol. Jo. 729. 

7047a. Transfer to ** another company ” — Meaning 
of.}— -In consequence of legislation in the 
Parliament of Eire, four assurance cos., 
carrying on business in England & Eire, 
entered into provisional agreements with a 
co. formed in Eire under an Act of 1938 for 
the purpose of acquiring industrial assurance 
business carried on in Eire for the transfer of 
all their industrial assurance business A 
policies held by policy-holders residing in 
Eire to that co. A petition was then pre- 
sented by the four cos. under sect. 13 of 
Assurance Cos. Act, 1909, asking for the 
sanction of the ct. to be'given to the proposed 
transfer : — Held : the ‘words “ another co.” 
in sect. 13 of the Assurance \"os. Act, 1909, 
must be interpreted as “ another assurance 
co.” As the Irish co. were not carrying on 
assurance business within the United King- 
.dom they were not an assurance co. within 
the Act, &, therefore, there was no juris- 
diction in the ct. to sanction the proposed 
transfer. The scheme, however, was a fan 
& proper one which the ct. would have 
approved if it had had jurisdiction to do so. — 
Me Prudential Assurance Co., Ltd., Re 
Pearl Assurance Co., Ltd., Re Britannic 
Assurance Co.. Ltd., Re Refuge Assurance 
Co., Ltd., [1939] Ch. 878; 161 L. T. 260 ; 65 
T. L. R. 1082 ; 83 Sol. Jo. 716. 

7549. Add. Annotation: — As to (1) Refd. Cornish 
Mutual Assce. v. I. R. Comrs., [1926] A. C. 
281. 

7601. After this case add : — 

.] — See Assurance Cos. (Winding-up) 

Act, 1933 (c. 9). 

7551a. Windlng-up of reinsurer — Claim against 
insuring company — Set-off,] — By a treaty of 
reinsurance dated Apr. 13, 1920, between two 
insurance cos. the reinsurer accepted a share 
. of all insurances accepted by or renewed by 
the insuring co. in its fire department. By 
Art. VIII. of the treaty the insuring co. was 
entitled to retain & accumulate out of money 
due to the reinsurer a sum equal to 40 per 
cent, of the share of all premiums credited 
to the reinsurer in the first year, this Bum to 
remain as a deposit to secure the due per- 
formance of the reinsurer’s obligation. The 
insuring co. was to be entitled to retain the 
deposit, or any balance remaining after 


satisfying any obligation in respect of which 
the reinsurer might make default, until the 
determination of the agreement, paying the 
reinsurer interest at 3j per cent .per annum 
on any part of the deposit not used in manner 
aforesaid. By, Art. IX. the agreement was 
immediately determinable by notice on the 
reinsurer going into liquidation. On Jan. 31, 
1922, the reinsurer presented its own winding- 
up petition, & on Feb. 1, 1922, the insuring 
co. gave notice determining the agreement. 
On Feb. 14, 1922, a compulsory order was 
made for the winding up of the reinsurer. 
After all obligations under the treaty had 
been satisfied, there remained in the posses- 
sion of the insuring co. a sum of over £8,000 
out of the deposit & a sum of accrued interest. 
The liquidator of the reinsurer took out a 
summons for a declaration that the insuring 
co. was bound to pay over the deposit & 
interest in full. The insuring co. claimed to 
be entitled to set them off against sums due 
to it from the reinsurer under other treaties 

* & policies of insurance & reinsurance : — 

* Held : (1) the interest was a debt due from 
- the insuring co* to the reinsurer & fell there- 
fore within Bkpcy. Act, 1914 (c. 69), s. 31, 
as being one of a number of mutual credits or 
debts arising between the parties, A that 
there was therefore a right of set-off in regard 
to it ; (2) the deposit being money handed 
over to the insuring co. for a specific purpose, 
the balance remaining after satisfying the 
specific purpose contmued to be excluded 
from the course of account between the 
parties & could not be the subject of a set-off. 
— Re City Equitable Fire Insurance Co., 
Ltd. (2), [1930] 2 Oh. 293 ; 99 L. J. Oh. 636 ; 
143 L. T. 444 ; [1929-30] B. A O. K. 233, 
O. A. 

7561b. Rights of creditors where different classes 
of business — Priorities.] — At the date on 
which an order was made for the compulsory 
winding up of an insurance co., the co. was 
transacting life assurance business, bond 
investment & endowment certificate business, 
motor insurance business, fire insurance 
business, & general accident insurance busi- 
ness : — Held : having regard to the pro- 
visions of sects. 2, 3, 4 & 5 of Assurance 
Cos. Act, 1909, all the creditors of the" co., 
in respect of whatever their claims might be, 
ranked pari passu against all the assets, 
except in so far as the receipts of either the 
life assurance fund or the bond investment 
fund could be traced into any particular 
asset. — Re London General Insurance Co., 
Ltd., [1939] Ch. 506 ; [1938] 3 All E. R. 748 ; 
108 L. J. Ch. 42 ; 159 L. T. 583 ; 64 T. L. R. 
1121 ; 82 Sol. Jo. 697. 

7593. Add . Annotation Refd. Biddulph & Dis- 
trict Agricultural Soc. v. Agricultural Whole- 
sale Soc. (1926), 95 L. J. Ch. 576. 

7600. Add. Annotations: — As to (1) Expld. Re 
Hearts of Oak Assurance Co., [1936] Ch. 558. 
As to (2) Consd. St Apld. Re Profits & Income 
Insce., [1929] 1 Oh. 262. 


PART V. SECT. 8, SUB-SECT. 1. 

si. Meaning of " HabUi- 

ties** <n Victoria.} — Ob the proper 
construction of the sect, the *' Iiabili- 
ttts of the oo. In Victoria H referred to 


In sect. 448 of Coe. Act, 1988, in- 
clude a liability incurred elsewhere 
than in Victoria which ie to be satis- 
fied in Victoria.— Re Federal Build- 
ing Assurance Co., Ltd., (1988] 
V. L. R. 801 ; Argos L. R. 884. — 
A US. 


PART V. SECT. S. SUB-SECT. A— A. 

e i. Dominion Winding-up Act .1 

— Re Continental Fibs Sc Casualty 
Co., (1924) 1 W.W.R. 182.— CAN. 

e U. .1 — Re Continental 

TtbmSc CasuajuttOo., [198411 W.W. ft. 
1680.— CA X. 
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7609. Add. Annotations : — Consd. Agricultural 
Wholesale Soc. v . Biddulph & District Agri- 
cultural Soc., [1925] Oh. 769, Refd. Hole v . 
Garnsey, [1930] A. O. 472. 

7611a. Former actuary — In receipt of pension.] 

— On the resignation of the actuary & 
secretary of an insurance co. which, in 
addition to other branches of insurance 
business, carried on the business of ordinary 
life assurance, both by the issue of policies 
upon human life So by the granting of annuities 
upon human life, the directors passed a 
resolution granting him a pension. The co. 
was subsequently ordered to be wound up 
compulsorily, & the late actuary, having 
lodged a proof in respect of his pension, died 
before the proof was dealt with : — Held : 
that the annuity was an annuity within the 
meaning of the Assurance Cos. Act, 1909 
(c. 49), So must be valued, as at the date 
of the winding-up order, in the manner 
indicated in that statute . — Re Profits So 
Income Insurance Co., [1929] 1 Ch. 262 ; 
98 L. J. Ch. 155; 140 L. T. 626 5 [1929] 

B. So C. R. 17. 

7612a. .] — Held : the liquidator had rightly 

rejected a proof, in that the contract in respect 
of which the proof of debt was advanced, was 
a contract of marine insurance So no stamped 
policy was issued as required by law, so that 
the contract was invalid. — English Insur- 
ance Co. v . National Benefit Assurance 
Co. (Official Receiver), [1929] A. 0. 114 ; 
98 L. J. Ch. 1 ; 140 L. T. 76 ; [1928] B. So 

C. R. 67, H. L. : affg. S. C. sub nom. Rc 
National Benefit Assurance Co., Ex p. 
English Insurance Co., [1923] Ch. 74, C. A. 

Annotations .* — Distd. Re Norake Lloyd Inace., [1028] W. N. 
09. Refd. Re Borne & Colonial Inane. (1929), 45 T. L. U. 
658; Re National Bonefit Assurance Co.. Ltd., ri93lj 
1 Cli. 40 ; Motor Union Insuranoe Co., Ltd. v. Mann- 
hoimcr Veraioherimga Gesellschaft, [1933] 1 K. B. 812. 

7612b. Effect of compromise under 1908 Act, 

s. 214, accepted & acted on by parties,] — 

Re Norske Lloyd Insurance Co., Ltd., 
[1928] W. N. 99. 

7620. Add. Annotation : — Consd. Re Profits So 
Income Insce., [1929] 1 Ch. 262. 

7622. Add. Annotation : — Refd. Re Profits So 
Income Insce., [1929] 1 Ch. 262. 

7622a. .] — An insurance co. carrying on 

a marine So general insurance business but 
excluding from its objects ( inter alia) fire 
insurance business, insured, through agents 
in Germany, a consignment of wool whilst 
in transit from quay to warehouse So whilst 
stored in a warehouse, against all damage 
or loss for one month. The policy was on 
a printed marine form in the German lan- 
guage, So the risks of fire So pilferage were 
mcluded by indorsement. The policy was 
twice renewed whilst the wool was in storage 
upon payment of the same premium. After 
the second renewal a fire occurred causing 


serious damage to the wool. The owners 
claimed under the policy So recovered Judg- 
ment in Germany, So afterwards in the King^s 
Bench Division, suing on the foreign judg- 
ment. 

The insurance co. having gone into liqui- 
dation, appcts. presented a proof for the 
amount of the judgment, but the liquidator 
rejected it : — Held : the policy, though on a 
marine form, was in substance one of fire 
insurance, the transit risks compared to the 
risk of fire in storage being relatively neg- 
ligible, So therefore the policy was ultra vires 
the co., So the liquidator was right in reject- 
ing it. The qualification of sect. 1 contained 
in Assurance Cos. Act, 1909 (c. 49), s. 28 (3), 
did not apply to the case. — Re Argonaut 
Marine Insurance Co., Ltd., [1932] 2 Oh. 
34 ; 101 L. J. Ch. 217 ; 147 L. T. 350 ; 48 
T. L. R. 331 ; 18 Asp. M. L. O. 306. 

7623. Add. Annotations: — As to (1) Consd. Re 
Profits So Income Insce., [1929] 1 Ch. 262. 
Refd. Re City Life Aasce. (1926), 42 T. L. R. 
45 . Generally , Refd. Rc Parent Trust So Finance 
Co., [1930] 1 All E. R‘. 641. 

7625. Add. Annotations : — Distd. Re National Bene- 
fit Assce., [1924] 2 Ch. 339. N.F. Re City 
Life Assce. (1925), 42 T. L. R. 45. 

7626. Add. Annotation : — Refd. Re City Life 
Assce. (1925), 42 T. L. R. 45. 

7627. Add. Annotations : — Overd. Re City Life 
Assce. (1925), 42 T. L. R. 45. Refd. Re 
National Benefit Assce., [1924] 2 Ch. 339. 

7627a. .] — A policy-holder in a life assurance 

co. borrowed money from the co. on his 
policy. Before the death of the assured the 
co. was wound up, So the policy was valued 
under Assurance Companies Act, 1909 (c. 49). 
The policy-holder claimed to set off the value 
of the policy against his debt : — Held : Bkpcy. 
Act, 1914 (c. 69), s. 31, applied, there having 
been at the date of the winding up con- 
tractual obligations the breach of which 
might give rise to a claim for damages pro- 
vable in the winding up, & the policy-holder 
was entitled to set off the value of his policy 
against his debt. — Re National Benefit 
Assurance Co., Ltd., [1924] 2 Ch. 339 ; 
94 L. J. Ch. S3 ; 132 L. T. 60 ;] 40 T L. R. 
755 ; 68 Sol. Jo. 753 ; [1924] B. So C. R. 
231. 

Annotation : — Apprvd. & Folld. Re City Life Aasce. Co. (1925) 
42 T. L. R. 45. 

7627b. .] — In the liquidation of a life in- 

surance co. policy holders who have mort- 
gaged their policies to the co. to secure 
advances are entitled under Bkpcy. Act, 
1914 (c. 69), s. 31, as made applicable by 
1908 Act, s. 207, to set off the statutory 
value of their policies in full against the 
money due on their mtges., if the co. held the 
mtges. at the date of the commencement 
of the winding up, but not if, before that 


PART V. SECT. 8, SUB-SECT. 5.— A. 
, Full amount insured — No right 
# repayment of premiums .) — In Jan. 
1930. an order wan made for the winding 
?P of a life assurance co. In May, 
1930, the official liquidator of the co. 
informed all policy -holders In the co. 
that the 00 . would not carry out its 
obligations under the policies. Be- 
tween Jan.& May. 1930, certain policy- 
holders paid their premiums as they 


became due to the offlc al liquidator. 
He placed the moneys so reoeived In a 
special account. The policy-holders 
claimed that the moneys should be 
repaid to them. The liquidator now 
applied to the ct. for directions as to 
how he should deal with these moneys : 
—Held : the winding-up order did not 
determine the policies, & as by virtue 
of paying the premiums the policy- 
holders had beoome entitled to prove 


J.S. 
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1 the liquidation for the full amount 
lsured. In the event of the policy 
laturing prior to repudiation they 
r ere not now entitled to the repay- 
lent of the premiums, &, therefore, the 
loneys should be retained by the 
auldator as assets of the 00 . -—/rc 
bdriul Building Assurance Co., 
td. (1934), 34 S. R. N. S. W. 499 ; 15, 
. S. W. W. N. 100.— AU8. 
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date, the oo. had equitably assigned the 
mtges. to trustees to secure a trust fund for 
the payment of a certain class of the policies. 
— Be City Lipb Assurance; Co., Ltd., [1026] 
Oh. 101; 05 L. J. Oh. 05; 184 L. T. 207; 


42 T. L.R. 45 ; 70 Sol. Jo. 108; [1025] B. 4c 
0. B. 238, Ot A. 


Annotations .—Reid. Be Profits & Income Inaoe., [19291 
1 Ch. 262 s Be City Equitable Fire Insurance Co., [1930] 2 
Oh, 298 s Be Fenton, Ex p. Fenton Textile Assoon, (1980), 
99 L. J. Ch. 868. 


Part VI. — Companies Registered Under Repealed Statutes. 

7647m. Alteration in objects.} — Be Hewitt Brothers, Ltd. (1031), 75 Sol. Jo. 615. 


Part VII. — Unregistered Companies. 


7650. Add. Annotation: — Refd. Employers' Lia- 
bility Assce. v . Sedgwick Collins (1026), 95 
L. J. K. B. 1015. 

7668. Add. Annotation : — Refd. Re Russian & 
English Bank (1032), 48 T. L. R. 282. 

7669a. Representatives of deceased 

members.] — An unregistered co. cannot be 
wound up under Cos. Act, 1862 (c. 80), 
s. 100, unless there are more than seven 
« existing members at the date of the winding- 
up petition. Representatives of deceased 
members, trustees of bkpt. members, 6B past 
members, although liable to contribute to the 
debts of the co.. are not members within the 


sect. — Be Bowling 6c Welby’s Contract, 
[1805] 1 Oh. 603 ; 64 L. J. Oh. 427 ; 72 
L. T. 411 ; 30 Sol. Jo. 346 ; 43 W. R. 417 ; 
2 Mans. 257 ; 13 R. 126, 0. A. 


•Annotations : — Apld. Re James v. Buena Ventura Nitrate 
, Grounds Syndicate, Ltd. (1895), 11 T. L. R. 668. Folld. 
Be New York & Continental Line (1909), 54 Sol. Jo. 117. 
Consd. Llewellyn c. Kasintoe Rubber Estates, Ltd., 
[19141 2 Oh. 670. 


7669b. Trustees of bankrupt members.] — 

Be Bowling 6b Welby's Contract, No. 
7009a, ante. 


7887. Add. Annotation : — -Refd. Russian & English 
Bank v. Baring Bros. & Co., [1938] 1 All E. R. 
605. 


Part VIII. — Cost-Book Companies and Mining Companies 

in the Stannaries. 


7728a. .] — Oourteis v. Johnson 

(1853), cited 10 Exch. 242, n. ; 156 E. R. 
438. 

Annotation t — Reid. Watson v. Spratley (1864), 10 Exoh. 222. 


7726. Add. Annotation : — Refd. Jeb&ra v. Otto- 
man Bank, [1027] 2 K. B. 254. 

7787. Add. Annotation : — As to (2) Consd. Spencer 
v. Ashworth Partington, [1025] 1 K. B. 
580. 


PART VII. 8E0T. 2, SUB-SECT. 1. 

7664 1. Power of eourt — Under Com- 
panies Acts — Discretionary .] — The 
general partner In a limited partner- 
ship consisting of two members pre- 
sented a petition for the winding up 
of the partnership by the ot. Sc tor the 
appointment ot a liquidator : — Held : 
although It was competent for the ot. 
to appoint a judicial factor to wind up 
• a limited partnership, the averments 
ot parties showed that questions as 
to the liability of the limited partner 
were likely to arise. Sc it was more 
expedient that the partnership should 
be wound up by the ot. — M otbhbad 
«. Borland, [1926] 8. O. 474.— SOOT. 

PART VII. IECT. 8, SUB-SECT. 8.— A. 

7658 I. ” Unregistered company ” — 
Benevolent society ,1 — A oo. Sc its 
directors instituted 8c endowed a 
benevolent society, which was not 
registered under Friendly Societies* 


Aot, 1896, Sc made it a condition in 
the contract of employment of its 
manual labourers that they should be 
members of the society. In addition 
to income derived from the endow- 
ment fund, further Income was pro- 
vided, In terms of the constitution, by 
the members paying small weekly sums 
to the society, whioh were deducted 
from their wages. Sc by the oo. paying 
an equal amount. The members & 
their dependants were respectively 
entitled to sickness Sc death benefits. 
The management was vested in a ooxn- 
mittee whioh was elected by the 
members in annual general meeting. 
The oo., having been nought up by a 
larger oonoern, went out of business. 
Sc the works were eventually closed 
down. A special meeting of the society 
was thereafter held, at whioh it was 
resolved to cease receiving contribu- 
tions Sc paying benefits. Subsequently 
oertain officers ot the society presented 
a petition for the winding up of the 


society as an ” unregistered co.” : — 
Held : the society was not a** partner- 
ship, assoon., or oo.” within Oos. Act, 
1908, Part VIII., s. 267, in respect 
that there was no contractual relation 
between the members inter ee. Sc. 
accordingly, that It could not be wound 
up under the Aot as an ” unregistered 
oo .” — Re Caledonian Employers* 
Benevolent Society, [1928] S. C. 
633.— SOOT. 

PART VIL SECT. 8, SUB-SECT. 2.— D. 

7670 !. Association of less than seven 
members — At date of petition.]— Held : 
the ot. may not under Cos. Aot, s. 271, 
order the winding up of an unregistered 

00. If It is composed at the date of the 
application tor Its winding up, of not 
more than 7 members. — V. B, R. M. 
Ohbttyar v. Horkasji (J) (1920), 

1. L. R. 8 Ran. 658, revsg. 8. C. mtbnom. 
Be Indian Companies Act, 1918 (1980), 
LLB.8 Ran* 409.— DID. 
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Vol. X.— Companies. Oases 7848a— 8839. 


Part IX. — Statutory Companies for Public Purposes. 


7848a. Capital expenditure out of reserve 

funds.] — Sums expended by the railways 
upon capital works, & furnished by drawing 
upon their own undistributed profits, pension 
funds & reserves, are not additional capital 
“ raised or provided ” within Railways Act, 
1921 (c. 56), s. 58 (1) (b). Therefore the 
companies are not entitled to include those 
sums as capital for the purpose of fixing 
the standard rates & charges necessary to 

S roduoe the revenue sufficient to remunerate 
bem upon their capital valuation . — Re 
Standard Charges Schedule (1925), 94 
L. J. K. B. 304 ; 132 L. T. 082 ; 89 J. P. 90 ; 
41T.L. R.247; 09 Sol. Jo. 320 ; 23 L. G. R. 
209 ; 18 Ry. & Can. Tr. Oas. 133, 0. A. 
7802. Add. Annotation: — As to (1) Consd. Witham 
Outfall Board v. Boston Oorpn. (1920), 130 
L. T. 760. 

7904a. .] — The ct. will not grant a 

rule under 8 & 9 Viet. o. 10, s. 30, for a scire 
facias against a party as a shareholder in a 
joint stock co., upon a judgment obtained 
against the co., unless the affidavits disclose 
reasonable grounds for believing that the 
party sought to be charged is a shareholder. 
The fact of his having applied for & received an 
allotment of shares, & paid a deposit thereon, 
is not enough. — Edwards v. Kilkenny ft 
Great Southern & Western Ry. Co. (1803), 
14 O. B. N. S. 520 ; 143 E. R. 620. 

7953a. Extent of statutory powers as to 

preference shares. 1 — A statutory co. under 
its special Acte with which Part II. of the 
Cos. Clauses Act, 1803 (c. 118), was in- 
corporated, issued certain preference shares. 
By the conditions endorsed on the certificates 
it was provided that, in the event of the co. 
being wound up, the holders of the preference 
shares should be entitled to have the surplus 
assets applied, in the first place, in repaying 
to them the amount paid up on their pre- 
ference shares, but should not be entitled to 
any further participation in such surplus 
assets : — Held : Cos. Clauses Act, 1803 
(c. 118), as. 13, 14, limited a co. to which 
Part II. of that Act applied in respect of 
their powers to attach rights of dividend to 
their preference shares, but did not limit a 
co. in respect of their powers to attach other 
privileges ; the privilege of having a priority 
as regards repayment of capital in a winding- 
up was a privilege which the co. was entitled 
to attach to the preference shares ; A, 
consequently, the further condition restrict- 
ing the holders of preference shares in the 
case of a winding-up to repayment out of the 
surplus assets of the capital paid up on such 
shares was not ultra vires & was not invalid. 
— Windermere District Gab A Water Co. 
v. Whi t eh ead, [1931] 1 Oh. 558 ; 100 

L. J. Oh. 147$ 144 L. T. 030$ [1929-30] 
B. & O. R. 270. 

7956. Add. Annotation :—As to (2) Retd. Re King’s 
Settlement, King v. King, [1931] 2 Oh. 294. 


8045. Add. Annotations : — Distd. Aylott v. West 
Ham Corpn., Sisson v. Same (1920), 95 
L. J . Oh. 533. Retd. Dennerley v. Prestwich 
U. D. 0. (1929), 141 Ii. T. 002 ; Royal Trust 
Co. v. A.-G. for Alberta (1929), 40 T. L. R. 25. 

8091. Add. Annotation : — Refd. Lovibond v. Grand 
Trunk Ry. Co. of Canada, [1930] 2 All E. R. 495. 

8125. A dd. Annotation : — Refd. Montreal Trust 
Co. v. Canadian National Ity. Co., [1939] 3 
All E. It. 930. 

8126. Add. Annotation : — As to (2) Refd. Cotter 
v. National Union of Seamen [1929] Oh. 58. 

8129. Add. Annotations : — Generally , Reid. British 
Insulated & Helsby Cables v. Atherton, 
[1920] A. 0. 205 ; Re Golomb ft Porter ft 
Co.’s Arbitration (1931), 144 L. T. 583; Re 
Lee, Behrens ft Co. (1932), 48 T. L. R. 248. 

8150. Add. Annotation : — Refd. Shaw & Sons (Sal- 
ford), Ltd. v. Shaw, [1935] 2 K. B. 113. 

8176. Add. A nnoiations : — Refd. British Insulated & 
Helsby Cables v. Atherton, [1920] A. O. 205; 
Re Lee, Behrens & Co. (1932), 48 T. L. R. 248. 

8179. Add. Annotation : — Refd. Worcester Cor- 
setry, Ltd. v. Witting, [1930] Ch. 040. 

8181a. Proxies sent to stockholders of speci- 

fied amount — Validity.] — Wilhon v. London, 
Midland & Scottish Ry. Co. (1939), 50 
T. L. R. 217. 

8193. Add. Annotation: — As to (2) Refd. Central 
London Railway v. I. R. Conors., London 
Electric Railway v. I. R. Conors., Metro- 
politan Railway v. I. R. Conors. (1934), 161 
L. T. 333. 

8207. Add. Annotation : — As to (3) Refd. Rhokana 
Corpn., Ltd. v. I. It. Comrs., [1938] A. C. 380. 

8225. Add. Annotations : — Consd. Hartland v. Dig- 
gines (1924), 41 T. L. R. 131 ; Cull v. I. R. 
Comrs., [1939 1 8 All E. R. 701 . Refd. Michel- 
ham’s Trustees v. I. R. Conors., Michelham 
(Lady) Exors. v . I. R. Conors. (1930), 144 
L. T. 103 ; Hamilton v . I. R. Conors., [1931] 
2 K. B. 495 ; Thompson v. Trust & Loan Co. 
of Canada (1932), 48 T. L. R. 209 ; Weight 
v. Salmon (1934), 151 L. T. 410 ; I. R. Comrs. 
v. National Mortgage & Agency Co. of New 
Zealand, Ltd., [1938] A. 0. 624. 

8243. A dd. Annotations : — Refd. British Insulated & 
Helsby Cables v. Atherton, [1920]A.C.2O5; Re 
Lee, Behrens & Co., Ltd. (1932), 48 T. L. R. 248. 

8246. Add. Annotations : — Refd. Morris v. Harris, 
[1927] A. C. 252 ; Re Glyn Valley Tramway 
Co., [1937] Ch. 405. ♦ 

8802. Add. Annotation : — Distd. Garrard v. James, 
[1925] Ch. 016. 

8821. Add. Citation : — 2 Macq. 391. 

8325. Add. Annotation : — Consd. Consolidated En- 
tertainment, Ltd. v. Taylor, [1937] 4 All E. R. 
432. 

8889. Add. Citation 1 Macq. 461. 

Add. .Annotations Apld. Re Thomson, 
Thomson v. Allen, [1930] 1 Ch. 203 ; Bell v. 
Lever Bros., Ltd. (1931), 140 L. T. 258. 


PART IX. SECT. S, SUB 'SECT. 5. — B. 
bi Necessity /or.}— Where the 
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oaU thus made, ft then transferred 


oi two month! from each other : — Hem : 
bed, for the osQfl aennot be made at lees 
then two months : ft a 
■tookholder who had paid the met 


584. — CAN. _ 

b 0 . Ho* (xdoulate.V—Vfb*** 

oaU* on stock were to be made" at 
periods of not less than three months 


Interval/' ft one call was made payable 
on Ann. 10, ft another on Nov. 10 
Held: an interval of three months 
had not elapsed between the two calls, 
ft that the second call was therefore 
bad. — STiPioovi Fuus ft Lira I*- 
gtraANOS Co. 9. Maokknzib <1878). 88 
0. P. 10.— OAK. 
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8361. Add . Annotation : — Refd. Kreditbank Cassel 
G. m. b. H. v . Schenkers, [1926] 2 K, B. 450. 

8385. Add. Annotation : — Consd. Garrard v. James, 
[1925] Oh. 610. 

8866. Add. Annotations: — Refd, Liggett (Liver- 
pool) v . Barclays Bank. ri928] 1 K. B. 48; 

Re Oleadon Trust, Ltd., [1939 J Ch. 286. 

8375. Add. Annotation : — As to { 1) Consd. Re Glyn 
Valley Tramway Co., [1937] Ch. 465. 

8389. Add. Annotations : — As to (1) Apld. Garrard 
v . James, [1926] Ch. 616. Consd. Re George 
Inglefleld, Ltd. (1932), 48 T. L. R. 536. 
Refd. Staffs Motor Guarantee, Ltd. v . British 
Wagon Co., [1934] 2 K. B. 305. 

8390. Add. Annotations : — Refd. Re George Ingle- 
fleld, Ltd., 11933] Ch. 1 ; Re Lovegrove, Ex p. 
Lovegrove & Co. (Sales), Ltd., Re Lovegrove, 
Ex p. Trustees, [1935] Ch. 464. 

8412a. .] — Re Mersey By. Co., Gibbs 

v. Mersey Ry. Co. (1895), 11 T. L. R. 390. 

8416. Add. Annotation : — Consd. Re Glyn Valley 
Tramway Co., [1937] Ch. 465. 

8420a. As between lenders & unsecured creditors.] < 
— A tramway co., created by private Act of 
* Parliament incorporating the Cos. Clauses 
Acts, was closed down, &, after being 
registered as a limited co. under Part IX. of 
the Cos. Act, 1929, was voluntarily wound 
up. The liquidator took mt a summons to 
determine {inter alia) the rights of debenture- 
holders as against unsecured creditors, & 
the extent of the charge created by the 
debentures : — Held : the tramway having 
altogether ceased to exist as a going concern, 
the debenture-holders were entitled to a 
charge on all the assets, including proceeds 
of sale of realised assets & uncalled capital, 
in priority to the claims of unsecured 
creditors. — Re Glyn Valley Tramway Co., 
[1937] Ch. 465 ; [1937] 3 All E. It. 15 ; 106 
L. J. Ch. 238 ; 157 L. T. 36 ; 53 T. L. R. 
743; 81 Sol. Jo. 479 ; [1936-37] B. &C. R. 240. 


8444a. .] — A receiver & manager was 

appointed of the undertaking of a tram- 
ways co. — Bartlett v. West Metropolitan 
Tramways Co., [1893] 3 Ch. 437 ; 03 L. J. Ch. 
208 ; 09 L. T. 600. 

Annotation : — Dbtd. Marshall t>. South Staffordshire Tram. 
Co., (1895) 2 Oh. 36. 


8468. Add. Annotation: — Refd. Oswald Tillotson, 
Ltd. r. I. R. Comrs., [1933] 1 K. B. 134. 

8481a. Priority In wlndlng-up — Validity.]— 

Windermere District Gas & Water Co. 
v. Whitehead, No. 7953a, ante. 

8481b. Condition restricting rights of preferenee 
shareholders — Limitation to repayment out 
of surplus assets paid up on share — Validity.] 
— Windermere district Gas & Water Co. 
v. Whitehead, No. 7953a, ante. 

8481c. Surplus assets — Distribution between 
original & surplus capital.] — No provision 
was made in the memorandum or articles of 
a statutory co., which had a capital of 
£10,000, either for the distribution of surplus 
assets in the event of a winding up or for 
dividends, except that the directors could 
declare a dividend to the members in pro- 
portion to their shares. In 1902 an order, 
which was confirmed by statute, was made 
providing for an increase of the capital to 

’ £18,000 by an issue of additional shares. 

The order provided that the undertakers 
should not make a larger dividend pay- 
ment than one of 10 per cent, on the 
original capital & one of 7 per cent, on the 
additional capital. There was no provision 
with regard to the » distribution of surplus 
assets & there was nothing else to distinguish 
the two classes of capital. In 1936 the co.’s 
undertaking was sold & the co. was wound 
up. A question arose as to the distribution 
of surplus assets in the hands of the liquidator 
after payment of the debts of the co. & after 
paying to the shareholders the amount paid 
up on their shares. The surplus assets 
represented inter alia the proceeds of the 
carrying on of the undertaking since the last 
dividend was declared & paid : — Held : 
(1) as no dividend had been declared by the 
directors before the winding up, the surplus 
assets could not be distributed partly as 
dividend & partly as capital ; (2) the surplus 
assets should be distributed pari passu 
between the holders of both classes of share 
capital. — Re Syston & Thurmaston Gas, 
Light & Coke Co., Ltd., [1937] 2 All E. R. 
322. 


Part XII. — Foreign Companies. 


8510. Add. Annotations : — Refd. Swedish Central 
Ry. v. Thompson, [1924] 2 K. B. 255 ; A.-G. 
v. Belilios, [1928] 1 K. B. 798. 

8612. Add. Annotation : — Refd. Employers' 


Liability Assce. v . Sedgwick Collins (1926), 
95 L. J. K. B. 1015. 

8513. Add. Annotation : — Refd. Sturtevant En- 
gineering Co. v . Sturtevant Mill Co. of U.S.A., 
Ltd., [1930] 3 All E. R. 137. 


PART IX- SECT. 14, SUB-SECT. 1. 

8870 I. By issue of debenture*— On 
completion of portion of railway — Issue 
before completion .) — Tbo B. 8c W. Ry. 
Co., whose borrowing powers were 
not to arise until a certain portion of 
their line should have been open for 
traffic, entered Into an agreement with 
the S. ft W. Ry. Co. that, If the latter 
co. would advance them a sufficient 
sum to enable them to complete that 
portion of the line, they, the B. 8c W. 
Co., would, when their borrowing powers 
arose, frame 8c aellver to the S. 8c W. 
Co. a sufficient amount of debentures 
to enable them to repay themselves 
the sum which they should so advance. 


In pursuance of this agreement, the 
S. & W. Co. paid, from time to time, 
the con tractor’s accounts, until the 

S ortion of the line required by the B. 

: #W. Co.’s special Act to be open for 
traffio before the borrowing powers 
should arise was completed. The S. 
& W. Co. advanced in that way 
£12,000. The B. & W. Co.’s borrowing 
powers having arisen, they issued 8c 
delivered to the S. & w. Co. debentures 
to secure that advance : — Held : there 
was nothing illegal in that contract, 
8c the debentures were valid to the 
extent of £12,000, the sum actually 
advanced . — Re Baqnalstown 8c Wex- 
ford Ry. Co. (1870), 4 L R. Bq. 505.— 
IR. 


PART X. SECT. 6. 
tb. Effect of Ad respecting Capacity 
of Companies. 1917 (c. 12),}— The above 
Act deals only with the capacity of cos. 
to exercise their powers, 8c does not 
enlarge the powers themselves . — Re 
North Western Trust Co., Ex p. 
Pure Oil Co.. Ltd. (Man.), [1926] 1 
D. L. R. 689: (1926) 1 W. W. R. 426; 
85 Man. L. R. 483.— CAN. 


PART XII. SECT. 4. 
t. (top of p. 1200). Read now 4< w. M 

w (p. 1200) 1. Company holding 

no licence in mortmain .] — An insurance 
oo., incorporated in a foreign State ft 
holding no licence under Ontario 
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VoL Z. — Companies. Cases 8614— 8628c, 


8514* Add. Annotation: — Retd. Gilbert v. Gilbert 
& Rougher (1927), 90 L. J. P. 137. 

After this case add : — 

.] — See, now , 1929 Act, s. 234 (1). 

8520. Add. Annotation: — Retd. Midland Bank v. 
I. R. Comrs., [1927] 2 K. B. 405. 

8523. For the portion of the paragraph in the 
original volume commencing with “ Held : ” 
substitute the following paragraph : — 

Held: (1) upon the construction of the 
decrees of the Soviet Govt., defts. had not 
proved that pltf. bank was dissolved or that 
the property in the bonds was no longer in 
the bank ; (2) it was not open to defts. to 
raise by way of defence to the action the 
objection that the London branch manager 
had no authority to bring the action in the 
name, of pltf. bank, but they ought to have 
moved to strike out the name of the bank as 

g ltf. — Russian Commercial & Industrial 
►ank v . Oomptoir d’Escompte de Mul- 
house, [1925] A. C. 112 ; 93 L. J. K. B. 1098 ; 
132 L. T. 99 ; 40 T. L. R. 837 ; 08 Sol. Jo. 
841, H. L. 

Annotations: — As to (1) Apld. Employers’ Liability Asson- 
v. Sedgwick Collins (1920), 95 L. J. K. B. 1015. Distd- 
Lazard Bro9. 8c Oo. v. Midland Bank, Ltd., [1933] A. C- 
289. Consd. Russian & English Bank t\ Baring Bros. 
8c Co. (1932). 48 T. L. R. 193. As to (2) Folld. Banque 
Internationale de Commerce de Petrograd v. Goukassow, 
11925] A. C. 150. Consd. The Jupiter (No. 2), Q9251 
P. 09 ; The Jupiter (No. 3) (1927), 137 L. T. 333. Distd. 
Pago v. Scottish Insee. Corpn. (1929), 98 L. J. K. B. 308. 
Reid. Russian 6c English Bank v. Baring Bros. & Co., 
11935] Ch. 120 ; Shaw & Sons (Salford), Ltd. v. Shaw, 
11935] 2 K. B. 113. Generally, Reid. Banco de Bilbao v. 
Rey, 11938] 2 All E. R. 253 ; Deutsche Bank und Disoonto 
Gesellsohaft v. Banque des Marchands de Moscou (1938), 
107 L. J. K. B. 386. 

8523a. .] — A bank incorporated in 

Russia in 1911, with British shareholders 
holding a majority of the shares, established 
a branch in London under separate manage- 
ment in 1915. In 1917 the Bolshevist 
revolution took place, & the bank ceased to 
carry on any business in Russia, its last 
eneral meeting being held at Petrograd in 
une, 1917. In 1921 an action was com- 
menced in the name of the bank by British 
shareholders to recover two sums of £100,000 
& £80,000, forming part of a credit lodged by 
the former Russian Govt, with defts., an 
English bank, & alleged to have been assigned 


to pltfs. Pleadings were delivered, but the 
action lay dormant for several years, after 
which pleadings were amended & the A.-G. 
was added as a deft. At some uncertain 
date, either before or shortly after the 
action was launched, pltfs. were dissolved 
& ceased to exist as a corpn. at Russian law 
by virtue of a decree of the Soviet Govern- 
ment : — Held : on a procedure summons 
taken out by defts., the action must be stayed 
indefinitely, as pltfs. no longer existed either 
in Russia or in Great Britain. 

Scnible : although extinguished in the 
country of its origin, there is power in the 
ct. to wind up the English branch of a foreign 
corpn. as an unregistered co. under 1929 
Act, s. 338. — Russian & English Bank v. 
Baring Bros. & Co., Ltd., [1932] 1 Ch. 435 ; 
101 L. J. Ch. 157 ; 140 L. T. 424 ; 48 T. L. R. 
193 ; 70 Sol. Jo. 08. 

Annotations ; — Consd. Re Russian & English Bank, fl932] 
1 Ch. 663 ; Russian 8c English Bank v. Baring Bros. 6c 
Co., [1935] Ch. 120. 

8528b. Application for removal of stay 

— After making of winding-up order.] — 

A Russian banking co., which had established 
a business in England, was dissolved by 
Soviet law before the coming into operation of 
1929 Act. The co. was pltf. in an action 
which was stayed in 1932 by an order of the 
ct., pltf. co. being treated as having been 
dissolved. A compulsory winding-up order 
was subsequently made under sect. 338 of 
1929 Act Held : 1929 Act, sect. 338 (2), did 
not operate to revive pltf. for the purposes of 
the action to which an end had been put by 
the order of the ct. or to avoid the dissolution 
brought about by the foreign law. — Russian 
& English Bank v. Baring Bros. & Co., 
Ltd., [1934] Ch. 276 ; 103 L. J. Ch. Ill ; 

150 L. T. 353 ; 77 Sol. Jo. 913 ; [1933] B. 

& C. R. 213. 

Annotation : — Consd. Russian & English Bank v. Baring 
Bros. & Co.. 11935] Ch. 120. 

8523c. .] — A foreign co. which after 

carrying on business in this country has been 
dissolved in the country of its incorporation 
may, notwithstanding its dissolution in that 
country, be wound up as an unregistered co. 
under 1929 Act, s. 338 (1), (2), although the 
dissolution took place before the passing of 


Mortmain & Charitable Uses Act, but 
registered as authorised to do business 
in Ontario, applied to be registered as 
the transferee of a charge upon land : — 
Held • the co. was entitled to be 
registered without any qualification 
as to proceedings that might be taken 
under that Act or any other Act 
affecting the bolding of land by cnrpns. 
—Re New York Life Insurance Co. 
(1924). 55 O. L. R. 408. — CAN. 

q (p. 1200) i. Burden of 

proof of status to carry on business .) — 
La Salle Extension University r. 
Freeman (Man.), (19201 3 W. W. R. 
474. — CAN. 

, «. (P. 1202). Add '• revsd . 56 S. C. R. 
539.” 

VT f. (p. 1202) i. .]— 

News Publishing Co. v. Armstrong 
Stage 8c Taxi Co.. (1833] 3 D. L. It. 
568.-— CAN. 

PART XII. SECT. 5. 

•o. General rule.] — In the absence of 
evidence of the law of the foreign state 
« question, the ct. cannot hold that a 
doctrine of English law applicable to a 
eo. incorporated under local statutes 


applies to a oo. incorporated under a 
foreign statute. — Clark v. Thomas J. 
Gaytee Studios Incorporated, 
[1930] 3 W. W. R. 89 ; 4 D. L. R. 1038. 
—CAN. 

PART XII. SECT. 7, SUB-SECT. 1.— A. 

1 i. Necessity for proof of incor- 

poration .] — The provisions of Cos. Act, 
1933, requiring foreign cos. to be 
registered & licensed iff Saskatchewan 
before commencing to carry on busi- 
ness therein do not prevent an unregis- 
tered foreign oo. from suing in the 
province on a contract made out of 
the province with respect to property 
situate outside of the province ; but 
the pltf. foreign oo. must prove its 
incorporation under the laws of the 
country in which it” alleges it is inoor- 

A certificate, purporting to be under 
the hand 8c seal of the Secretary of 
State for a certain state of the United 
States of America, to the effect that 
the document attached thereto con- 
tains a true 8c correct copy of the 
charter of the pltf. eo. is not receivable 
in evidence to prove that the co. is 
incorporated in that state. But apply- 
ing k” B. rule 343, leave was given 
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pltf. to establish its incorporation by 
an affidavit of said Secretary of State 
or of some official connected with his 
office who can testify as to the incor- 
poration 8c verify an examined copy 
of the charter.— Bondholders Se- 
curities Corpn. v. Manville, (1933] 
3 W. W. R. l; 4 D. L. R. 699.— 
CAN. 


n i. .) — The Supreme Ct. of 

Jew South Wales has no Jurisdiction 
o entertain an action against a oo. 
egistered 8c carrying on business 
wholly outside the State & Service & 
execution of Process Act, 

Cth.). does not extend its Jurisdiction. 
— Braemab Woollen Mills Co-op., 
/td. v. Poinsettia Hosiery Milih 
>ty., Ltd. (1934), 51 N. S. W. W. N. 
6.— AUS. 

m. Action by creditor— Liquidation in 
ountry of domicil.}—- A liquidation in 
he country of domicil of a co. 
egistered in New South Wales as a 
oreign co. gives this ct. no Jurisdiction 
o interfere with the rights of cre ditor s 
o this State. — Primary Producers 
Iank or Australia, Hughes 

1931), 48 N. 8. W. W. N. 240. — AU8. 
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that Act ; A* with the leave of the Registrar 
in Cos. Winding-up, on the instruction of the 
liquidator with the approval of the committee 
of inspection, an action may be brought in 
the name of the foreign co. to recover sums 
which at the date of its dissolution were due 
to the co. A unpaid. — Russian So English 
Bank So Florancb Montefiore Gubdalla 
t7. Basing Bros. So CO., Ltd., [1936] A. C. 
405 ; [1936] 1 All E. R, 505 ; 105 L. J. Ch. 
174; 164 L. T. 602; 52 T. L. R. 393; 
[1936-7] B. A O. R. 28, H. L. 

8523d. — .] — By a decree dated June 20, 

1936, the Italian government purported to 
dissolve the Bank of Ethiopia. The Em- 
peror Haile Selassie had left Abyssinia on 
May 1 or 2, 1936. In an action begun on 
Sept. 29, 1936, the Bank of Ethiopia made 
claims against the National Bank of Egypt 
(its correspondent in Cairo So London), & 
against the liquidator appointed pursuant to 
the Italian decree. In the action direction 
waajmade for the trial of the issue whether 
the Bank of Ethiopia had been dissolved or 
had otherwise ceased to exist by virtue of the 
. laws of the country under the laws whereof 
it was incorporated, or, if it had not so ceased 
to exist, whether the action had been brought 
* with its authority. On Apr. 28, 1937, the 
Emperor Haile Selassie, iv England, signed 
a decree purporting to empower all cos. 
incorporated under Ethiopian law to hold 
valid meetings of their members & of their 
councils of administration & to carry on 
business outside Abyssinia. On Apr. 29, 
1937, the issue came before the Ct. for trial. 
During the hearing there was put before the 
ct. a certificate from the Foreign Office show- 
ing that the British government, in Dec. 1936, 
recognised the Italian government as being 
in fact (de facto) the government of the area 
of Abyssinia then under Italian control : — 
Held : (1) the decree of June 20, 1936, was 
made by a da facto government having the 
occupied territory completely under its con- 
trol So therefore under its full governmental 
authority ; (2) the action could not be held 
to have been authorised by the Bank of 
Ethiopia, as it had not been brought by the 
liquidator’s authority. 

Semble : a de facto government has neces- 
sarily full responsibility, So its acts have the 
status of acts of a government with full 
responsibility. — Bank of Ethiopia v. 
National Bank of Egypt So Liguori, [1937] 
Oh. 513; [1937] 3 All B. R. 8 ; 106 L. J. Ch. 
279 ; 167 L. T. 428 ; 53 T. L. R. 751 ; 81 
Sol. Jo. 479. 

Annotations : — Oonsd. Haile Selassie v. Cable So Wireless, 
Ltd., [19381 3 All B. R. 677. Reid. Banco de Bilbao v. 
Hey, J19381 2 All E. R. 253 ; Haile Selassie in Cable & 
Wireless, Ltd. (No, 2), (19391 Ch. 182. 

8624. For the paragraph in the original volume 
substitute the following paragraph : — 

0 — A Russian bank having a head 

office in Petrograd So a branch in Paris had, 
through its Paris branch, a series of financial 
transactions with a customer as the result 
of which the customer was largely indebted 
to the bank. In 1920 the Paris manager 
brought an action in the name of 4he bank 
against the customer to recover the amount 
of the debt. Deft, pleaded that by virtue 
of the nationalisation of the Russian banks 
under decrees of the Soviet Govt. pit*, bank 


bad ceased to exist, So that no one had autho- 
rity to sue in the name of the bank : — Held : 
the case was governed by Russian Commercial 
db Industrial Bank v. Comptoir d'Esoompte de 
Mulhouse , No. 8523, an&, So the defence 
failed. — Banque Internationale db Com- 
merce de Petrograd v. Goukassow, [1925] 
A. 0. 150 ; 93 L. J. K. B. 1064 $ 132 L. T. 
116 ; 40 T. L. R. 837 ; 68 Sol. Jo. 841, H. L. 
Annotations : — Distd. Lazard Bros. Sc Oo. v. Banque Indus* 
trielle de Moacou, Lazard Bros. & Oo. e. Midland Bank, 
Ltd. (1931), 101 L. J. K. B. 65. Oonsd. Russian & 
English Bank v. Baring Bros. So Oo. (1932), 48 T. L. R. 
198. Retd. The Jupiter (No. 3) (1927), 1ST L. T. 383 ; 
Russian St English Bank e. Baring Bros. 6c Oo.. 11936] 
1 All E. R. 505 ; Gaekwar Baroda State Railway v. 
Hablb-Ul-Haq (1938), 107 L. J P. O. 46. 


8527a. 


Whether company In existence.] 


— A Russian insurance co., having its prin- 
cipal office in Petrograd So a branch office in 
London, in accordance with 1908 Act, s. 274, 
filed with the registrar the name of 0. as its 
authorised representative to accept service 
of process on its behalf. By a series of 
decrees passed in 1918 the Soviet Govt, 
purported to put all insurance cos. in Russia 
into liquidation So to appropriate their pro- 
perty. In the spring of 1923 C. sent a notice 
to the registrar that the co. which he repre- 
sented had ceased to exist, A at his request 
this notice was placed upon the file. In the 
summer of the same .year reaps, brought an 
action against the co. by specially indorsed 
writ for payment of a sum of money claimed 
to be due to them in respect of oertain in- 
surance transactions. The writ was served 
upon 0., who protested that he had no power 
to act for the co.. So judgment was signed in 
default of appearance: — Held: (1) at the 
date of the writ the co. had not ceased to 
exist by virtue of the decrees of the Soviet 
Govt. ; (2) the service of the writ on O. was 
valid ; (3) the co. by putting on the file the 
name of a person authorised to accept service 
of process on its behalf agreed to submit to 
the jurisdiction of the ct., So it must be 
assumed that the Russian Govt, would, 
according to the comity of nations, recognise 
the judgment as effective. — Employers’ 
Liability Assurance Oorpn. v. Sedgwick 
Collins So Oo., [1927] A. 0. 95 ; 95 L. J. K. B. 
1016 ; 42 T. L. R. 749 ; sub nom. Sedgwick 
Collins So Co., Ltd. v. Rossia Insurance 
Oo. of Petrograd, 136 L. T. 72, p. L. ; 
affg. S.C. sub nom, Sedgwick Collins So Co. 
v. Rossia Insurance Co. op Petrograd, 
[1926] 1 K. B. 1, 0. A 
Annotations : — As t 
land Bank, Ltd. 


■As to (1) Oonsd. Lazard Bros. So Co, v. Mid* 
" (1932), 49 T. L. R. 94. &Sfd._FlrBfc 


Russian Insoe^ y. ^London & Lancashire Inace. , [1928^Ch. 


922. As to (3) Arid. Sabatier v, Tradi 
Ch. 495. Generally. Rsfd. The Jupiter 
137 L. T. 333 ; Re Vocation (Foreign). 
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Sabatier v. Trading Co., [1927] 1 
‘ “ “ “apttaTpfo. 3) (1927). 

^ reign). Ltd. (1932), 48 

T. L. R. 525; Re Russian Bank for Foreign Trade, 
[1933] Ch. 745. » 

8527b. Company extinct — Judgment by 

default — Garnishee proceedlngs-~In valid. 

On Oct. 29, 1930, a writ was issued by applte. 
against a Moscow bank, hereinafter called 
the Industrial Bank, claiming £362,390 15a. 
as a debt So interest ; an affidavit was sworn 
on which an order was made for service of 
notice of the writ on the Industrial Bank at 
Moscow. On Nov. 24, 1930, judgment was 
entered for applte. in default of appearanoe. 
On Nov. 28, 1930, anplts. received a letter 
from the Soviet Embassy, dated Nov. 27, 
1930, returning the notices of the writ So 



stating that they could not be delivered as 
the Industrial Bank went out of existence 
during the 1917 Oct. revolution. On Dec. 12, 
1930, the applts. obtained a garnishee order 
nisi against reaps., who were indebted to 
the Industrial Bank for a sum in excess of 
the sum for which applts. had obtained judg- 
ment. A copy of the order was sent on the 
same day to the Industrial Bank but was 
returned marked “ unknown/* 

On the questions whether the garnishee 
order nisi should be set aside on the ground 
that the judgment was a nullity, having been 
signed against a non-existent deft., since the 
Industrial Bank had ceased to exist as a 
juristic person before the date of the writ, 
& further whether the order should not also 
be set aside on the ground that there was no 
proper service on defts. even if existent : — 
Held: {1) the English ct. recognised that 
the governing authority in Russia was, & 
had been since Oct. 1917, the Soviet State, 
So the Russian Soviet law, as to whether the 
Industrial Bank was in Oct. 1930, an existing 
juristic person, was a question of fact which 
must be proved by qualified expert evidence 
as to the foreign law So decided by the judge 
alone ; the evidence compelled the conclusion 
that the Industrial Bank was by Soviet law 
non-existent in Russia in 1930, So therefore 
the judgment So garnishee proceedings must 
be set aside ; (2) the discretion of the ct. 
ought to be exercised to set aside the order 
for service of the writ, So in refusing to treat 
the judgment as of sufficient foundation for 
a garnishee order, as the affidavit had not 
properly disclosed the position, So because 
no reference was therein made to the pro- 
cedure provided for such cases by R. S. 0., 
Ord. 11, r. 8, which, if it had been complied 
with would have resulted in the judge 
becoming aware of the impossibility of service 
of the notice of the writ ; (3) at the material 
time the procedure under R. S. C., Ord. 11, 
was mandatory, the relevant words being 
“ the following procedure shall be adopted ” 
So not as now permissive by the substitution 
since made by the Rules Committee of the 
word “ may ” for the word “ shall.’* Accord- 
ingly, apart from the want of accuracy in 
the affidavit, the order for substituted service 
was made by an incompetent procedure So 
was a nullity. The judgment, therefore, 
based on such service So the subsequent gar- 
nishee proceedings failed. — Lazard Bros. Sc 
Co. v. Midland Bank. Ltd., [1933] A. C. 289 ; 
102 L. J. K. B. 191 ; 148 L. T. 242 ; 49 T. L. R. 
94 ; 76 Sol. Jo. 888, H. L. ; affg. S. C. sub nom . 
Lazard Bros. So Co. v. Banque Industrielle 
de Mosoou, [1932] 1 K. B. 617, C. A. 
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Annotations t — As to (1) Retd. Russian Sc English Bank v. 
Baring Bros. Sc Oo., [1035) Oh. 120 ; Deutsche Bank und 
Disoonto Geeellsohaft v. Banque des Marohands de Mosoou 
(1938), 107 L. J. K. B. 386 ; Gaekwar Baroda State 
Railway v. Habib-Ul-Haq (1938), 107 L. J. P. O. 46. 
Qcnerallv^nM. Burr v. Anglo -Fronch Banking Oorpn. 
Ltd. (1933), 49 T. L. R. 405 ; Re RussianBank for 
Foreign Trade, (1933] Oh. 745 ; MaoCarthy v. Agard, 
[1933] 2 K. B. 417. 


8527o. Sotting aside.] — If it comes 

to the knowledge of the ot. that it has entered 
judgment in default of appearance against 
a man who was at the time dead, or a oo. 
whioh was at the time dissolved, or non- 
existent according to the law of its country 
of origin, the ct. is bound, after hearing the 
parties interested, of its own motion to set 
the judgment aside (Sorutton, L.J.). — 
Lazard Bros. So Oo. v. Banque Indus- 
trielle de Mosoou ; Lazard Bros. So Oo. 
c. Midland Bank, Ltd., [1932] 1 K. B. 617 ; 
101 L. J. K. B. 05 ; 140 L. T. 240, 0. A. ; 
affd., [1933] A. 0. 289, H. L. 

Annotation Refd. Maodarthy t>. Agard, [1933] 9 K. B. 41 7. 

8527d. Setting aside Judgment.] — A 

Chilean co. was formed under Chilean law 
by the making of two decrees in Mar. So Apr. 
1931. On Jan. 2, 1933, a Presidential decree 
was issued declaring that the two former 
decrees creating the co. were repealed So 
left without effect. On Jan. 19, 1933, a 
judgment in favour of the then pltfs. (the 

S resent defts.) was given in an action in the 
inglish High Ct. against the oo. Pltfs. in 
the present action, members of a Liquidation 
Commission appointed to take over the assets 
lately belonging to the Chilean co,, claimed 
a declaration that the judgment given in 
the English High Ot. was null So void : — 
Held : the effect of the Presidential decree 
was that the co., although it had had a de 
facto existence, never came into legal exist- 
ence So was not a de jure entity. So was 
non-existent at the time when the judgment 
was given against it. The present pltfs. 
were therefore entitled to a declaration that 
the judgment against the oo. was null So 
void as having Deen given against a non- 
existent deft. — Burr v. Anglo-French 
Banking Oorpn., Ltd. (1933), 149 L. T. 
282 ; 49 T. L. R. 405 ; 77 Sol. Jo. 448. 

8542. Add. Annotations: — Refd. Sedgwick Collins 
v. Rossia Insce. of Petrograd, [1926] IK.B.l; 
Be Russian So EnglistuBank (1932), 48 T. L. R. 
282. 


8548. Add. Annotations ; — Refd. Sedgwick Collins 
v . Rossia Insce. of Petrograd (1925), 133 
L. T. 808 ; Be Vocation (Foreign), Ltd. (1932), 
48 T. L. R. 525. 

8548a. Company dissolved before 1929 Act — 

Power to wind up as unregistered company — 


PART XII. SECT. 8, SUB-SECT. 1. 

• I, .] — A winding-up 

order by a Canadian ot. in the matter 
of a Scotch oo. doing business in 
Canada, ft having assets ft owing debts 


lh Canada, which order was made on 
the petition of a Canadian creditor, 
with the consent of the liquidator 
previously appointed by the ct. In 
Scotland, ee ancillary to the winding-up 
proceedings there : — Held : a valid 
order.— Re Scottish Canadian 
Asbibios Co., Allen f. Hanson 
(1890), IS S. O. R. 667.— OAK. 

• If. .} — Where a 

S^ding-up order had been made In 


up order : — Held : a double liquida- 
tion should be avoided, by treating the 
duties of the Canadian liquidator as 
ancillary to the English winding-up 
proceedings . — Re National Benefit 
Assurance Co., Ltd., Pacific Great 

Eastern ~ * “ 

D. L. R. 

86 " 

e iii. Remission of funds to 

foreign liquidator . )— A oo., incorporated 
in New Booth wales ft carrying on 
business In victoria, was ordered by 
the Supreme Ct. of New South Wales 
to be wound up. A similar order, 
subsequently mads by the Supreme Ct. 
of Victoria, provided that the Victorian 
winding up should be conducted as 
ancillary to that in New South Wales. 

in 


NCR UO., JUTD., rAOUlO UKBAT 

n Ry. Oo.M Case, [1927] 8 
, 289 ; [19271 2 W. W. R, 848 ; 
. L. R. 549.— CAN. 


The Victorian liquidator had in hand 
£1,685, proceeds of realisation : — Held : 
upon the New South Wales liquidator 
giving security to the satisfaction of 
the prothonotary In the sum of £1,500 
that the Victorian assets would be 
applied to the satisfaction of the claims 
of the Victorian creditors pari passu 
with other of the same class, all 

moneys in the hands ot the Victorian 
liquidator, after deducting the costa 
of the winding-up, Including the 
liquidator's remuneration, should be 
remitted to the New South Wales 
liquidator . — Re Australian Federal 
Life ft General assurance Oo., Ltd. 
(No. 2). I1981J V. L. R. 817 ; Argos 
L. R. 291 (Victoria). — AU8. 
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Winding up of English branch.] — Russian So 
English Bank v. Baking Bros. Sc Co., Ltd., 
No. 8523a, ante, 

8548b. .] — A petition was presented 

by creditors, whose debt was disputed, for 
the compulsory winding-up of an unregistered 
foreign co. which had a branch in England & 
which was dissolved by the laws of Russia 
before the 1929 Act came into operation : — 
Held: (1) the provisions of 1929 Act, s. 338, 
notwithstanding sub-sect. 2 of sect. 338, did not 
alter the law as it existed, before that statute 
came into operation, under the corresponding 
sects, of the Acts of 1862 A 1908, So the ct. 
had therefore jurisdiction to make an order 
for the compulsory winding-up of the co. 
under sect. 338 (1) (d) ; (2) notwithstanding 
the general rule that a disputed debt may not 
form the basis of a creditor’s petition for the 
winding-up of a co., petitioners would in the 
circumstances be otherwise without a remedy 
So were entitled to proceed by a winding-up 
petition ; & they were entitled to a com- 
pulsory order for the winding-up of the co. — 
Re Russian' & English Bank, [1932] 1 Ch. 
663 ; 101 L. J. Ch. 226 ; 147 L. T. 57 ; 48 
' T. L. R. 282 ; 76 Sol. Jo. 201; [1931] 
B. So O. R. 140. 

Annotations : — As to (2) Folld. Re Uuwian Bank for Foreign 
Trade, [19331 Oh. 746. Conxd. Rusnian Sc English Bank 
v. Baring Bros. Sc Co., [1935] Ch. 12<- 

8548c. .] — The bank was estab- 

lished in Russia in 1871 as a limited co. So 
was authorised by its statutes to open 
branches in Russia Sc elsewhere, which it 
did in, among other places, London So Paris. 
In 1909 it began business in London, filed 
particulars with the Registrar of Cos., So 
registered the names & addresses of persons 
authorised to accept service in England on 
its behalf. The bank at all material times 
consisted of more than eight members. 
Petitioner claimed to be a creditor for over 
£23,000, So asked that the bank should be 
wound up. Expert evidence for him ex- 
pressed the view that the bank had ceased 
to exist as a result of decrees made under 
the laws of the Union of Socialist Soviet 
Republics, which decrees had transferred its 
assets to the Soviet Govt., So that payment 
could not be demanded from any person or 
body of persons. Petitioner’s debt was dis- 
puted So the bank opposed the petition on 
the ground, also supported by expert evi- 
dence, that it could not have ceased to exist 
as long as it had, as it claimed to have in 


London & Paris, branches with which the 
Soviet Govt, had not dealt So which it had 
not taken over. Pursuant to an order of 
the Registrar the petition had been served 
upon the persons registered as authorised 
to accept service in England, So no question 
was raised before the ct. as to the validity 
of the service : — Held : (1) the result of the 
Russian revolutionary legislation of 1917 So 
the following years was to put an end to the 
juristic existence of banking companies in- 
corporated in Russia, including those which 
had branches established in England ; (2) 
apart from that conclusion, the impos- 
sibility of a branch of such a Russian bank 
continuing to function according to its incor- 
porating statutes was a sufficient ground for 
a winding-up order ; (3) such an order might 
be made even if the debt of the petitioning 
creditor was in dispute ; (4) the Soviet 

decrees could not have the effect of extin- 
guishing or transferring debts regarded in 
English law as being locally situate in Eng- 
land ; (5) the ct.’s jurisdiction was not 

* affected by the circumstance that the Soviet 

. Govt, which, up to the date of the judgment 
on the petition, had not intervened, might 
possibly establish a claim to some part of 
the assets. — Re Russian Bank for Foreign 
Trade, [1933] Ch. 745 ; 102 L. J. Ch. 309 ; 
149 L. T. 65 ; 49 T. L. R. 253 ; 77 Sol. Jo. 
197; [1933] B. & C. R. 157. 

Annotations : — Generally , Refd. Compania Navlera Vascon- 
gada v. Cristina S.S., [1938] A. C. 485 ; Hallo Selassie v. 
Cable & Wireless, Ltd., [1938] 3 All E. It. 384. 

8548d. Service of petition.] — 

The ct. can wind up a foreign co. which has 
carried on business within the jurisdiction, 
even if the co. has ceased to exist, So if there 
is no member, officer, or servant of the co. 
on whom the petition to wind up can be 
served, the service must be effected, not 
under R. S. 0., Ord. 67, r. 6, but under 
Companies (Winding Up) Rules, 1929, r. 28, 
by leaving a copy of it at the co.’s “ last 
known principal place of business ” within 
the jurisdiction . — Re Tea Trading Co. K. 
So C. Popoff Bros., [1933] Ch. 647 ; 102 
L. J. Ch. 224 ; 149 L. T. 138 ; 77 Sol. Jo. 
215; [1933] B. So 0. R. 120. 

8554. Add. Annotation : — Refd. Re Vocation 
(Foreign), Ltd. (1932), 48 T. L. R. 625. 

8556. Add. Annotation: — As to (1) Consd. Re 
Dorman, Long So Co., Re South Durham 
Steel & Iron Co., [1934] Ch. 635. 


Part XIII. — Illegal Companies. 


8571. Add. Annotations : — Refd. Re Prevost, 
Lloyds Bank v. Barclays Bank, [1930] 2 Ch. 
383 ; R. v . Registrar of Joint Stock Com- 
panies, Ex p. More, [1931] 2 K. B. 197. 

8574a. Company selling Irish lottery tickets.] 

— A co. was formed in England for the sale 
there of tickets So chances in the Irish lottery : 
— Held : the object of the co. was unlawful, 
So the Registrar at Joint Stock Cos. was right 
in refusing to register the co. — R. v. Regis- 
trar of Joint Stock Companies, Ex p. 
More, [1931] 2 K. B. 197 ; 100 L. J. K. B. 


638 ; 145 L. T. 522 ; 95 J. P. 137 ; 47 T. L. R. 
383; 29 L. G. R. 452, C. A. 

8576a. .] — Harvey v . Collett (1846), 15 

Sim. 332; 4 Ry. So Can. Oas. 387; 16 

L. J. Oh. 376 ; 10 Jur. 603 ; 60 E. R. 646. 
Annotation: — Retd. Stewart v. Austin (i860), 36 L. 4. Ob. 
162. 

8581a. Action against treasurer Sc secretary 

—Illegality will not prevent account.] — 

Greenberg v . Cooperstein, No. 272a, ante . 

8582. Add. Annotation : — Refd. Greenberg v. 
Cooperstein, [1926] Ch. 657. 
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8583. Add. Annotation : — Reid. Greenberg v. 

Cooperstein, [1926] Ch. 657. 

8587. Add. Annotations Refd. Cornish Mutual 
Assce. v. 1. R. Comrs., [1926] A. 0. 281 ; 


Greenberg v . Cooperstein, [1926] Oh. 657; 
Thomas v. Evans* Jones v. South-West 
Lancashire Coal Owners' Assocn. (1926), 135 
L. T. 673. 


Part XIV. — Companies under Private Acts. 


8595a. Name of member omitted from 

memorial of names of members — Deed not 
executed.] — Scott v. Berkeley (1847), 3 
C. B. 925 ; 5 By. & Can. Cas. 51 ; 16 L. J. 
C. P. 107 ; 8 L. T. O. S. 389 ; 11 Jur. 242 ; 
136 E. R. 371. 

Annotations : — Retd. Portal v. Eramens (1876). 1 O. P. D. 
201 ; Kipling v. Todd (1878), 8 C. P. D. 350 ; Re South 
London Fish Market Co., Pllmsoll’a Case (1888), 1 Meg. 92. 


8615. Add following para. : — Held : in an action 
against the co. for improperly withholding 
the shares after a tender of the sum due for 
calls & interest, A. was entitled to recover 


their value at the market price of the day 
of the tender, deducting the amount of the 
calls & interest. — Van Dieman's Land Co. 
v. Cockerell (1857), 1 C. B. N. S. 732. 

8621a. .] — Browne v. London Necro- 

polis & National Mausoleum Co. (1857), 
6 W. R. 188. 

8633. Add. Annotations: — Consd. Liggett (Liver- 
pool) v. Barclays Bank (1927), 137 L. T. 443. 
Refd. Liggett (Liverpool) v . Barclays Bank, 
[1928] 1 K. B. 48. 


PART XIII. SECT. 2. SUB-SECT. 2. 

•a. Illegality as ground for winding 
up .] — The objects of a oo. as disclosed 
in its memorandum were unobjection- 
able, & one of its objects was to raise 
donation funds to carry out charitable 
objects. By its Arts, of Assocn. cer- 
tain objects were introduced which had 


the effect of making the oo. conduct a 
lottery or keep an office for the pur- 
pose of drawing a lottery or publish 
proposals relating to the drawing of 
such a lottery :-~Held : the oo. should 
bo wound up, since its main object was 
an illegal purpose. A lottery is 44 a 
distribution of priaes by lot or chance.” 
— Universal Mutual Aid & Poor 


Houses Assocn., Ltd. v. Thoppa 
Naidu (1933), I. L. It. 56 Mad. 26.— 
IND. 


PART XIV. SECT. 2, SUB-SECT. 3. 

■d. Subscription books — Conditions 
as to. 1 — Marmora Foundry Co. v . 
MURNEY (1850), 1 C. P. 29.— CAN. 
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VoL JO. Omm U— MB. 


COMMONS AND RIGHTS OF COMMON. 

Noth. — As to commons Sc rights of common after 1925, see Law of Proparty Act, 1925 (o. 20), 


18. 


Part II. — Different Kinds of Rights of Common. 


Add . Annotation : — As to (1) Held. Stoney v. 
Eastbourne R. 0. A Devonshire (1926), 95 
L. J. Oh. 812. 


224. Add . Annotation : — Generally, Retd. Re Smith, 
Public Trustee v. Smith, [1982] 1 Oh. 153. 
226. Add. Annotation : — As to (2) Refd. Hodgson v. 
McOreagh (1923), 92 L. J. Ch. 426. 


Part V. — Right 

828. Add, Annotation : — Consd. Hodgson v. Mc- 
Oreagh (1928), 93 L. J. Oh. 339. 

328a. In demesne land — Is warren In gross.] 

— Deft., lord of the manor of B., claimed 
sporting rights over pltfs.’ freehold farms 
within the manor, basing his claim on a 
franchise of free warren appurtenant to the 
manor granted by the Crown to J., in 1301 ; 
alternatively, on a lost grant, presumed from 
immemorial user : — Held : the grant to J. 
in 1301 was of a franchise in gross, & even if 
not in gross, it would have passed by J.’s 
subsequent alienation of the land, or become 
a franchise in gross by J.’s reserving the 
franchise upon the occasion of that aliena- 
tion ; there was therefore no title in deft, 
by the grant of the manor, & there was no 


of Free Warren. 

evidence supporting his claim by prescription 
to the presumption of a lost grant. — Hodgson 
v. McOreagh (1923), 93 L. J. Oh. 339 ; 131 
L. T. 340 ; 40 T. L. B. 10 ; 68 Sol. Jo. 58, 
0. A. 

329. Add. Annotation: — Refd. Hodgson v. Mc- 
Oreagh (1923), 93 L. J. Ch. 339. 

847. Add. Annotation : — Consd. HodgBon v . Mc- 
Oreagh (1923), 93 L. J. Oh. 339. 

847a. Alienation reserving franchise of free warren.] 

— Hodgson v. McOreagh, No. 323a, ante. 

349a. By alienation of soil — Although soil 

reacquired.] — B. v. Shirland (1314), Y. B. 
6 & 7 Edw. 2, VIII. Sel. Soc. (Vol. III., 
Eyre of Kent) 181. 


Part VI. — Creation and Proof of Rights of Common. 


866. Add. Annotations : — As to (2) Refd. Keren 
Kayemeth Le Jisroel, Ltd. v. I. R. Comrs., 
[1931] 2 K. B. 465 ; Re Smith, Public Trustee 
v. Smith, [1932] 1 Ch. 153. 


452. Add. Annotation : — Refd. Green v. Matthews 
& Oo. (1930), 46 T. L. R. 206. 

454. Add. Annotation : — Dlstd. Wade (Gabriel) Sc 
English, Ltd. v. Dixon Sc Oardus, Ltd., [1937] 
3 All E. R. 900. 


Part XIII. — Inclosure of Commons and Common Fields. 


884. Add. Annotation : — Refd. Peech v. Best 
(1930), 99 L. J. K. B. 637. 

886. Add. Annotation : — Refd. Back v. Daniels, 
[1925] 1 K. B. 626. 

898. Add. Annotations: — As to (4) Refd. Consett 
Industrial Sc Provident Soc. v. Consett Iron 
Co., [1922] 2 Ch. 185. As to (5) Refd. Consett 
Industrial Sc Provident Soc. v. Consett Iron 
Co., [1922] 2 Oh. 135. 

896. Add. Annotation : — As to (2) Consd. Warwick- 
shire Coal Co. v. Coventry Oorpn., [1934] Ch. 

* 488. 

899. Add. Annotation : — As to (1) Consd. Consett 
Industrial Sc Provident Soc. v. Consett' Iron 
Oo., 11922] 2 Oh. 185. 

900. Add. Annotation : — Consd. Consett Industrial 
Sc Provident Soc. «• Consett Iron Co., [1922] 
2 Oh. 185. 


901. Add. Citation.— 1 1922] 2 Oh. 187, n. 

Add. Annotations : — Foild Consett Indus- 
trial Sc Provident Soc. v. Consett Iron Co., 
[1922] 2 Ch. 135. Refd. Wath-upon-Deame 
, Urban District Council v. Brown Sc Co., [1 936] 
Oh. 172. 

908. For the paragraph in the original volume 
substitute the following paragraph : — 

.] — By the Lanchester 

Inclosure Act, 1773, the moors Sc commons 
of the manor of Lanchester, Durham, were 
divided Sc allotted. The Act provided that 
the lord of the manor Sc his assigns should 
have, hold Sc enjoy all mines Sb minerals 
within Sc under the allotments, with full Sc 
free liberty of searching for, draining, winning 
Sc working the mines Sc minerals by any wave 
or then in use or thereafter to be 

invented as fully Sc freely as he might or 


1 
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could have had, held, used & enjoyed the 
same in case that Act had not been made 
without paying any damages or making any 
satisfaction for so doing; & also that the 
annual rental of a certain allotment to the 
justices should be applied in or towards the 
compensation of those allottees whose allot- 
ments were damnified by the exercise of the 
lord’s mining rights, & that any deficiency 
should be made up by means of a rate levied 
upon all the allottees : — Held : (1) the case 
was governed by the decision of the Ct. of 
Appeal in Consett Waterworks Co, v. Ritson , 
No* 901, ante, which was a decision on the 
identical question arising on the construction 
of the same Act A in the same circumstances, 
& although the reasoning upon which that 
decision was founded had been disapproved 
of by the House of Lords in Butterknowle 
Colliery Co, v. Bishop Auckland Industrial 
Co,, No. 905, post, the decision itself had not 
been overruled & was therefore binding upon 
the ct., & defts. had a right to work the mines 
so as to let down the surface of the land 
without paying damages or making any* 
compensation to pltfs. ; (2) (Younger, L.J.) 
the decision at which the Ct. of Appeal had 
felt itself compelled to arrive in deference to 
. authority binding upon it might quite well 
have been reached on the construction of the 
Act itself apart altogeth sr from the decision 
by which it was bound. — Oonsett Indus- 
trial & Provident Society, Ltd. v, 
Oonsett Iron Co., [1922] 2 Ch. 135 ; 91 
L. J. Ch. 630 ; 127 L. T. 383 ; 38 T. L. E. 
584 ; 66 Sol. Jo. 452, C. A. 

905. Add. Annotation s : — Consd. Consett Indus- 
trial & Provident Soc. v. Consett Iron Co., 
[1922] 2 Ch. 135 ; Warwickshire Coal Co. v, 
Coventry Corpn., [1934] Ch. 488. Apld. 
Wath-upon-Dearne Urban District Council 
v. Brown & Co., [1930] Ch. 172. 

906. Add. Annotation: — Consd. Consett Indus- 
trial A Provident Soc. v. Consett Iron Co., 
[1922] 2 Ch. 136. 

909. Add. Annotations : — As to (2) Consd. Consett 
Industrial & Provident Soc. v. Consett Iron 
Co., [1922] 2 Oh. 135 ; Warwickshire Coal 
Co. v. Coventry Corpn., [1934] Ch. 488. 
As to (3) Consd. Consett Industrial & Pro- 
vident Soc. v. Consett Iron Co., [1922] 2 Ch. 
135. 

911* Add. Annotations: — As to (2) Consd. Consett 
Industrial & Provident Soc. v. Consett Iron 
Co., [1922] 2 Ch. 135. Overd. Warwickshire 
Coal Co. v , Coventry Corpn., [1934] Ch. 488. 

918* Add. Annotations : — Refd. Taylor v. British 
Legal Life Assce., [1925] Ch. 395 ; Todrick 
v. Western National Omnibus Co., [1934] 
Oh. 661. 

929m* Power to stop up highway through “ old 
enclosure.”] — By Inclosure Act, 1845 (c. 118) 


s. 62, power is given to the valuer acting in 
the matter of any inclosure to set out & 
make public roads & ways, & widen public 
roads A ways, in or over the land to be 
inclosed, & to stop up, divert or alter any of 
the roads or ways passing through the land 
to be inclosed, or “ through any old inclosures 
In the parish or respective parishes in which 
the land to be inclosed shall be situate *' : — 
Held : the power of stopping up roads so 
given is not confined to roads passing through 
old inclosures or intakes from the waste or 
common, the subject of inclosure, but extends 
to roads passing through any old inclosures 
within the parish. — Hornby v. Silvester 
(1888), 20 Q. B. D. 797 ; &7 L. J. Q. B. 668 ; 
59 L. T. 666 ; 62 J. P. 468 ; 36 W. E. 679, 
0. A. 

939a. As to fences — Power to dtreot maintenance.] 

— Notwithstanding the omission from In- 
closure Act, 1836 (c. 115), of an express power 
for the comrs. to direct the repair & mainten- 
ance of fences, the erection of which by the 
respective allottees of land that Act empowers 
them to direct, such a power is nevertheless 
conferred upon them by the Act by implica- 
tion. — Garnett v. Pratt, [1926] Ch. 897 ; 
95 L. J. Ch. 453 ; 135 L. T. 471 ; 70 Sol. Jo. 
736. 

942a. Trespass — Power to maintain — Interference 
with stake.] — Driver v . Simpson (1818), 8 
Taunt. 614, n. ; 2 Moore, C. P. 682, n. ; 129 
E. E. 523. 

Annotation: — Diatd. Newcastle v. Clark (1818). 2 Moore, 

983. Add. Annotation : — Generally , Reid. Re 
Simeon, [1937] 3 All E. R. 149. 

1000. Add. Annotation : — Refd. Stock well v. South- 
gate Corpn., [1936] 2 All E. R. 1343. 

1012. Add. Annotation : — As to (2) Refd. Liddle 
v. North Riding of Yorkshire County Council, 
[1934] 2 K. B. 101. 

1012a. Extent of dedication to public.] — 

Where the lord of a manor encloses a strip 
of land by the side of a public highway & 
within a few feet only from the metalled 
portion of the road, then, whatever the pre- 
sumption might have been before, a pre- 
sumption thereafter arises that what he has 
left between the metal A his fence is dedicated 
to the public.— *Oopestakb v. West Sussex 
County Council, [1911] 2 Oh. 331 ; 80 
L. J. Ch. 673 ; 105 L. T. 298 ; 76 J. P. 465 ; 
9 L. G. R. 905. 

1015. Add. Annotation : — Refd. Todrick v. Western 
National Omnibus Co., [1934] Ch. 561. 

1028. Add. Annotations : — As to ( 1) Refd. Consett 
Industrial A Provident Soo. v. % Oonsett Iron 
Co., [1922] 2 Ch. 136 ; I. R. Comrs. v. New 
Sharlston Collieries Co., [1937] 1 K. B. 583. 


Part XIV. — Regulation of Commons. 

1078. Add. Annotation .—Consd. Mitcham Golf 1089* After this case add “ Injunction to 

Course Trustees v. Ereaut, [1937] 3 All B. R. restrain promotion-— Scheme inconsistent with 

460* prior conveyance.] — See Injunction, Vol. 

XXVIII., pp. 469, 470, No. 789.” 
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VoL XL Cam 4-87. 


COMPULSORY PURCHASE OF LAND AND 
COMPENSATION. 


Part I. — Compulsory 

4. Add. Annotations : — As to (2) Distd. Birkdale 
District Electric Supply Co. v. Southport 
Corpn., [1920] A. C. 355. FoUd. Re Hey- 
wood’s Conveyance, Cheshire Lines Committee 
v. Liverpool Corpn., [1938] 2 All E. R. 230. 
Refd. York Corpn. v . Leetham, [1924] 1 
Ch. 657. 

4a. .] — j n 1878, a railway co. acquired 

by compulsory purchase a plot of land for 
the purposes of their undertaking. The 
co. entered into a covenant with the vendor, 
his heirs & assigns that “ no engine works 
or sheds locomotive works or sheds fitting- 
sheds or any buildings for the purpose of 
manufacture or business other than goods 
or passenger stations or signal-boxes or 
sidings in connection with the railway or 
stations shall be erected on any lands belong- 
ing to or to be acquired [by the co.] from 
J. P. H. his heirs or assigns without the con- 
sent of the said J. P. H. his heirs & assigns.’* 
The co. desired to sell the plot of land to 
persons who wished to erect a public-house 
thereon. In 1920, & in 1924, the Liverpool 


Powers over Land. 

Corpn. acquired the adjacent land formerly 
owned by J. P. H., & claimed to be able to 
enforce the covenant & prevent the erection 
of the public-house: — Held: (1) the cove- 
nant, even if originally valid, was ' not a 
covenant which ran with the land so as to 
enure for the benefit of the purchasers, 
because there was no sufficient description 
of the land to be benefited ; (2) there was 

no enforceable covenant in any event, 
because the covenant originally entered into 
was void under the rule in Ayr Harbour 
Trustees v. Oswald (1883), 8 App. Cas. 823 ; 
11 Digest 103, 4. — Re Hbywood’s Con- 
veyance, Cheshire Lines Committee v. 
Liverpool Corpn., [1938] 2 All E. R. 230 ; 
82 Sol. Jo. 352. 

7. Add. Annotations : — As to (3) Refd. Bourne- 
mouth-Swanage Motor Road & Ferry Co. 
v. Harvey, [1929] 1 Ch. 880 ; Famworth v. 
Manchester Corpn., [1929] 1 K. B. 633. 

19. Add. Annotation : — Refd. R. v. Electricity 
.Comrs., Ex p. London Electricity Joint Com- 
mittee Co., [1924] 1 K. B. 171. 


Part II. — Conditions attached to the Powers. 


28. Add. Annotations : — As to (2) Consd. Rocking- 
ham Sisters of Charity v. R., [1922] 2 A. C. 
315 ; Re Simeon, [1937] 3 All E. R. 149. 
Refd. Manchester Corpn. v. Farnworth (1929), 
40 T. L. R. 85. 

56. Add. Annotation : — Refd. S. E. Ry. v. 
Cooper, [1924] 1 Ch. 211. 

62a. .] — The Board of the Railway Comrs. 

for Canada made an order directing a railway 
co. to construct a subway so that, owing to 
the increased traffic the existing roadway 
should be lowered & pass under the railway 
instead of crossing it on the level, & ordering 
that detailed plans be filed for the approval 
of the chief engineer of the Board : — Held : 
(1) the subway was not part of the under- 
taking of the railway, so as to enable the co. 
to take possession of land under Expropriation 


Act, R. S. C., 1900 (c. 148), for the purpose 
of the railway proper, & the lowered road 
still remained part of the road belonging to 
the municipality ; (2) detailed plans must be 
detailed plans of what was actually lodged 
as the general plan, & it was not within the 
liberty of the co. to enlarge the scope of the 
original plan A provide for a new access to 
the subway & the taking of land. Detailed 
plans were only to show the precise way in 
which the construction was to be made. — 
Boland v. Canadian National Ry. Co., 
[1927] A. 0. 198 5 96 L. J. P. C. 209 ; 136 
L. T. 197, P. C. 

Annotation : — Generally , Refd. Bell Telephone Co. of Canada 
v . Canadian National Rye., [19331 A. C. 663. 

67. Add. Annotation : — Refd. Farnworth v. Man- 
chester Corpn., [1929] 1 K. B. 533. 


PART I. SECT. 1. 

o I. .] — The right to expropriate 

must be dear. ft If there is a doubt it 
will be settled in favour of the land- 
owner. — Re Caldwell ft Toronto, 
U9361 3 D. L. R. 623 ; 0. R. 256.— CAN. 
. »a. What amounts to compulsory 
wrfnp.i— -The acquisition of the Inter- 
national Ry., on the expiration of its 
franchise, by the Niagara Parks Com- 
“naston, was not a compulsory taking. 
^International Ry. Oo. v. Niagara 
Parks commission. fl936] l D. L. R. 
In 7 L O. R. 195 ; on appeal, [1937 J 3 
E. R. 181, P. C.— CAN. 

fart 11. SECT, a, SUB-SECT. 1. 

Land la use " othcnoiee for 
more convenient occupation ” of building 
— Municipal Act. s. 336.}— Surrey 


District Corpn. v. Caink (1920), 
67 D. L. R. 794 ; 28 BTC. R. 321.— 
CAN. 

m 1. Public Works AH 

R. 8. B. C., 1911 <c. 189)— Validity 
ofeontraH by Minister of Public Works.] 
— A contract made by the Minister for 
ttie purchase of land for a public pur- 
pose does not bind the Crown unless 
the acquisition of the land has bfcen 
authorised by an Order in Council, 
or a resolution in Council amounting 
to an order, even If the contract is 
sealed with toe seal of the Department. 
— Maokay e. A.-G. for British 
Columbia, (1922) 1 A. C. 457.— CAN. 

m U. Expropriation AH, 1906 

(c. 143 )— Discretion of Minister .}— As 
to the propriety ft necessity of expro- 
priation the Minister la the sole Judge 


ft the ct. has no Jurisdiction to inter- 
fere with bis discretion. — R. e. Imperial 
Bank of Canada, 11928) 3 D. L. R. 
346.— CAN. 

PART 11. SECT. 3, SUB-SECT. 3.— A. 

sd. Bye-law expropriating excessive 
land— Severable .}— A bye-law expropri- 
ating land in excess of that allowed by 
statute is severable. — Riches v. Rich- 
mond Township, [1933] 3 D. L. R. 
437.— CAN. 


►ART II. SECT. 8, SUB SECT. 3.— 
B. (a). 

sf. Land taken for building Toronto 
7 iadvct — What AH applicable.}— 
Unadian National By. Co. e. 
'obonto Iron Works, (19261 Kxeb. 
1. a. 138.— CAN. 
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88. Add. Annotation* : — Reid. Bournemouth- 
Swanage Motor Road & Ferry Co. v. Harvey, 
[1029] 1 Oh. 686 ; Famworth v. Manchester 
Oorpn., [10295 1 K. B. 688. 

91* Add. Annotation $ : — Reid. Oonron v. I* 0. 0., 
[1922] 2 Gh. 288 ; Roberts v. Hopwood, [1026] 
A. 0. 678. 


98. Add, Annotation : — Retd. Oonron v. L. O. 0., 
[1022] 2 Oh. 288. 

90a. Subway.] — Boland v. Canadian 

National By. Co., No. 62a, ante. 

199. Add. Annotation : — As to (1) Reid. Oonron v. 
L. 0. 0., [1022] 2 Oh. 288. 


110. Add. Annotation : — Reid. Oonron v, L. 0. 0., 
[1922] 2 Oh. 288. 

111. Add. Annotations : — As to (l)Reld. Oonron v. 
L. 0. 0., [1022] 2 Oh. 283. As to (2) Reid. 
Silcock & Sons v. Green, [1936] 1 K. B. 478. 

114. Add. Annotation : — Reid. Oonron v. L. 0. O., 
[1022] 2 Oh. 283. 


116. Add. Annotation : — Reid. Sydney Municipal 
Council v. Campbell, [1026] A. 0. 888. 

116a. Land not bond fide Intended to be taken 

lor purpose.] — Applts. had statutory power 
to acquire compulsorily land required lor the 
* purpose of making or extending streets, also 
land required for “ carrying out improve- 
ments in or remodelling any portion ol the 
city.” In connection with the extension of a 
street, they resolved to acquire reaps.’ land 
lor the latter purpose. They had previously 
been restrained from acquiring the land for 
the extension, on the ground that it was not 
really required for that purpose, but that its 
purchase was desired because of its probable 
increase in value. No plan lor improving 
or remodelling the area was considered or 
proposed, A evidence as to proceedings in the 
council showed that applte. were endeavour- 
ing to give a new form to the transaction 
previously decided upon, rather than con- 
sidering whether reaps.’ land was required 
for improving or remodelling : — Held : the 
evidenoe sustained the lower ct.’s conclusion 
of fact that applts. were exercising their 
powers for a purpose differing from those 
specified by the statute, A they had rightly 
been restrained from acquiring reaps.’ land. — 
Sydney Municipal Council v. Campbell, 

e A. 0. 838 > 138 L. T. 63 ; sub nom. 

by Municipal Council v. Campbell, 
Same v. Hughes Motor Service, Ltd., 04 
L. J. P. 0. 66, P. O. 


Annotation : — Retd. Re Brighton (Ever bon Place Area) 
Housing Order, 1937, Robins & Son, Ltd.’s Application, 
[19S8]f All E. R. 146. 


116b. Whether land required — Right of local 
authority to decide.]— A local authority which 
has acquired land under its statutory powers 
must, acting in good faith, be the sole judge, 
under either Public Health Act, 1876 (c. 65), 
s. 176, or Public Health Acts Amendment 
Act, 1007 <o. 53], s. 96, of whether the land is 
11 not required ” or 41 not required to the 


purposes for which it has been acquired.’* — 
A.-G. v. Man chester Oorpn., [1981] 1 Oh. 
264 ; 100 L. J. Ch. 33 ; 144 L. T. U2. 

126. Add. Annotation : — Refd. Oonron v. L. 0. O., 
[1022] 2 Oh. 2 88. 

129. Add. Annotation : — Refd. Manchester Oorpn. 
v. Famworth (1029), 46 T. L. B. 86. 

181. Add. Annotation: — Apld. A.-G. v. Poole 
Oorpn., [1936] 3 All B. B. 862. 

188. Add . Annotation: — Coned. A.-G. v. Poole 
Oorpn., [1936] 3 All E. B. 862. 

188a. For pleasure gardens & street widening 

— Part used for pleasure garden— May be 
subsequently used for street widening.] — A 
local authority bought land in 1806 for the 
purposes of: (1) street widening j (2) making 
new streets ; (8) providing public walks & 
pleasure gardens. The land was conveyed 
to the local authority for the purposes 
authorised by the Public Health Acts. A 
plan A specifications were submitted to the 

. Local Government Board, & subsequently 
the scheme was carried out in accordance 
with the plan & specifications. The pleasure 
gardens were surrounded by railings, & were 
not dedicated or open to the public. In 
1927 the local authority resolved to utilise one 
of the pleasure grounds for the purpose of 
street widening to providing a parking place 
for motor cars. Objections were raised by 
some of the ocoupiers of adjoining premises, 
to an action was brought to restrain the local 
authority from carrying out their resolution : 
— Held : as one oi the purposes for which 
the land was acquired was street widening, 
the local authority was not acting ultra vires 
in using part of the pleasure gardens for that 
purpose. — A.-G. v. Sunderland Oorpn., 
[1029] 2 Ch. 486 ; 46 T. L. R. 618; 93 
J. P. Jo. 480 ; ajfftf., [1030] I Oh. 168, O. A. 

134. Add. Annotation: — Gonsd. A.-G. v. Sunder- 
land Oorpn. (1929), 142 L. T. 61. 

135. Add. Annotations : — As to (1) Dlstd. A.-G. v. 
Sunderland Oorpn. (1929), 46 T. L. B. 10. 
As to (2) Gonsd. A.-G. v. Manchester Oorpn., 
[1931] 1 Oh. 254. 

136. Add. Annotation : — Dlstd. A.-G. v . Sunderland 
Oorpn. (1929), 46 T. L. R. 10. 

188. Add. Annotation: — Refd. British Trawlers’ 
Federation, Ltd. v. London to North Fas tern 
By. Oo., [1933] 2 K. B. 14. 

189. Add. Annotations :—As to (1) Dlstd. S. E. By. 
v. Cooper, [1024] 1 Oh. 211. Consd. Birkdale 
District Electric Supply Co. v. Southport 
Oorpn., [1926] A. 0. 865. Refd. York Oorpn. 
v. Leetham, [1024] 1 Oh. 557. 


140. Add. Annotation : — Generally, Refd. Aldridge 
v. Wright, [1920] 2 K. B. 117. 

142. Add. Annotations Gonsd. Birkdale District 
Electric Supply Co. v. Southport Oorpn., 
[1926] A. O. 856. Refd. & E. By. v. 
Cooper, [1024] 1 Oh. 211. 


PART II. SECT. 8, SUB-SECT. 4k 

119 8. — To construct tu nne l 

under ritw.J — A oo. incorporated for 
the purpoee of o onit ro e ttog a tunnel 
under a river dertiad to expropriate a 
parallelopidedon b e neath the raxteoe : 
— Held: what the oo. desired to take 
waa not a mere alternant, bat a here- 


ditament Sc It had power under ite 
Act of incorporation to do ja- Be 
Kauxm It Detroit It Windsor 
Subway Co* [1980] 4 D. L. R. 10; 

EftASUbhUflUft 

•d. Ueecmmotbe 


municipality cannot restrict the nw of 
tt m itttdite at the time, Sc the 
arbitrator moat fix the damageo 
oooadoned by the right acquired in 
of the bye-law . — Re Oowcm 


Lamcra Goal Oo., Ltd. to Toronto 
C& tt, JIM4 1 O. & U; 1 D. X. k 
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148. Add. Annotations * — Ooasd. S. B. By. v. 
Cooper, [1924] 1 Oh. 211. Retd. York 
Oorpnu v . Leetham, [1924] 1 Oh. 557 ; Birk 
dale District Electric Supply Oo. v. South- 
port Oorpn., [1926] A. O. 855. 


145. Add. Annotation Reid. Birkd&le District 
Electric Supply Co. v. Southport Oorpn., 
[1926] A. 0. &L 

146. Add. Annotation A* to (4) Retd. S. E. By. 
v. Cooper, [1924] 1 Oh. 211. 


Part III. — Principles of the Law of Compensation. 


151a. Subsidiary company.] — A co. acquired a 
partnership concern &, having registered it as 
a co., continued to carry on the acquired 
business as a subsidiary co. The parent co. 
held all the share# except five which its 
directors held in their respective names in 
trust for the co. The promts of the new co. 
were treated as profits of the parent co., 
which appointed the persons who conducted 
the business & were in effectual & constant 
control. Deft, corpn. compulsorily acquired 
the premises upon which the business of the 
subsidiary co. was carried on, & the parent 
co. claimed compensation in respect of 
removal & disturbance, but resps. contended 
that the proper claimants were the sub- 
sidiary co,, that being a separate legal 
entity : — Held : possession by a separate 
legal entity was not conclusive on the 
question of the right to claim, & as the sub- 
sidiary co. was not operating on its own behalf 
but on behalf of the parent co., the parent 
co. was the party to claim compensation. — 
Smith, Stone & Knight, Ltd, v. Birming- 
ham Corpn., [1939] 4 All E. R. 116 ; 161 L. T. 
371 ; 83 Sol. Jo. 961. 

158. Add. Annotation : — Refd. Peech v. Best 
(1930), 99 L. J. K. B. 637. 

156. Add. Annotations : — Consd. Clore v. Theatrical 
Properties, Ltd. & Westby & Co., [1936] 3 


All E. R. 483. R®fd. Walton Harvey, Ltd. v. 
Walker & Homfrays, Ltd., [1931] 1 Oh. 
274. 

155a. Right to mot electric advertisement 

sign.] — The lessees of a hotel entered into 
two contracts with a firm of advertising 
agents, under the terms of which the latter 
were entitled to erect and exhibit, for a term 
of years, upon the roof of the hotel, electrically 
illuminated advertisements. An electric sign 
was duly erected. Before the expiration of 
the term the local authority, in exercise of 
its statutory powers, served the lessees with 
a notice to treat for the purchase of their 
estate So interest in the hotel. So, ultimately, 
having acquired the reversion to the lessees* 
term, took possession, dosed the hotel, So 
began to demolish it. The electric sign was 
removed by arrangement with the advertising 
agents, who subsequently commenced an 
action against the lessees to recover damages 
for breach of the two contracts i — Held : 
the local authority had acquired defts.’ 
interest in the premises by compulsion ; 
the two contracts did not confer upon pltfs. 
any proprietary interest or estate in the 
hotd ; &, as it could not be said that both 
parties to those contracts had made their 
Bargain upon the footing that if the local 
authority exercised their powers So took the 
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149 ii. — — Subsequent conveyance 
unregistered.) — If a municipal oorpn. 
takes expropriation proceedings for a 
highway under Municipal Act, a. 362, 
& compensation is awarded to the 
registered owner, the municipal oorpn. 
cannot refuse payment to the registered 
owner on the ground that after filing 
his claim he executed a conveyance 
which remains unregistered. — North 
Cowiohan Oorpn. v. Gore-Langton, 
[1921] 2W.W.R. 484.— CAN. 

149 HI. Unless right to com - 

pensation reserved by vendor.) — Rfi 
Oodvillb (1907), 6 W. L. B. 140; 
16 Man. L. R. 426.— CAN. 

© 1 . After expropriation.) — The 

Crown expropriated the right to flood 
property which belonged to V., who 
subsequently sold to H. together with 
V.*s right to recover the compensation 
pom the Crown for all damages caused 
by flooding So expropriation : — Held : 
H. was entitled to recover compensa- 
tion for damages to his land by flooding, 
& by the expropriation of the easement 
to flood — B. v. Htb (1921). 21 Exoh. 
C. R. 78.— CAN. 

. sk. Surface oumer — Compulsory tak • 
W of mining rights .}— The compensa- 
tion payable a surfaoe-rights owner for 
* psrht of entry for the purpose of 
arming for oil should cover not only 
the value of land taken or destroyed, 
but also any damage or loos that may * 


a result of the drilling or other opera- 
tions on the parcel taken. But the 
value which because of the 
underiytog minerals the surface rights 
Poems for the compulsory taker can- 


not be taken into consideration In 
fixing the compensation. The board’s 
duty being merely to follow the regula- 
tions of the Department of Lanas So 
Mines, it proceeded on the assumption 
that compensation was payable to the 
surfaoe-rights owner, notwithstanding 
any reservations as to mines & minerals 
In his title. — Re Mercury Oils, Ltd. 
& Habtkll, [1936] 3 W. W. B. 679 — 
CAN. 
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163 II. .1 — Re Soorr So Oshawa 

Town (1922), 62 O. L. R. 604.— CAN. 

163 lii. .) — The right to receive 

compensation for land taken depends 
upon the statute or order which 
authorises the taking, So upon the 
terms of such statute or order will 
depend the basis upon which the com- 
pensation is to be assessed . — Re 
PowicLL So Toronto Oorpn., [1925J 2 
D. L. B. 790 i 66 O. L. JR. 641.— CAN. 

163 Iv. .h-Re Powsst Commis- 

sion Act (Bask.), [1930] 1 D. L. B. 
900. — CAN. 

I (p. 124) I. Where 

a oounty oorpn. expropriated certain 
toll roads; — Held : the value to the 
owner So not to the taker wee the basis 
upon which the compensation should 
be awarded, So while the roads had 
beoome a burden instead of a benefit 
to thrir owners, they were entitled 
to be paid for the physical assets they 


Gloucester Roar Oo, So Count* 
or Cable-ton U 921). 69 D. L. R. 433 ; 
■ M OT L. R. 4*7.— CAN. 

f <p. 114) .J— Be 

5 


New Brunswick Power Commission 
So Inglewood Pulp So Paper Oo. 


(N. B.). [1927] 3 D. L. B. 907.— CAN. 


g (p. 124) I. Deft. 

derived its title to the lands expropri- 
ated under a grant from the Grown 
subject to two conditions : (a) that 
the building now being or lately erected 
by deft, on said lands be suoh as would 
be suitable for exhibition purposes So 
available at all times for the seme. 
So (b) that oertain water Pipes on the 
lands should be diverted and relaid 
outside the area of said building: — 
Held : as property may under oertain 
dronmstanoes have a specially high 
value to the owner over So above its 
market value. So as It is the value to 
the owner which the party expropriated 
is entitled to receive So as the above 
mentioned conditions or servitudes 
would be less onerous to the owner 
than to any one else In the community, 
the market value of the property in 
question was not the proper criterion 
of the amount to be allowed him for 


UUO WUBB.— XV. V. UUWflU OiUUIAU 

CLUB, [1931) Ex. O. R. 103 ; qffd. J1932J 
2D.LE. 799 ; 8. C. B. 639.— CAN. 


l(p. 124)i. 


evidence.) 


— R. v. Archer, [1926] 3D. L. R. 
866 ; [1926] 8. 0. B. 084.— CAN. 


I d). 124) ii. r .J— Where the 

evidence of expert wit nes s e s as to 
value Is conflicting, neither the 
arbitrator* nor the ot. should endeavour 
to arrive at the true result by" averag- 
ing of witnesses," or "splitting the 
difference .” — Re Lennox So Toronto 
Board op Education (1923), 63 
O. L. R. 427.— CAN. 

I (p. 124) III. While the 

M averaging of witnesse s "or” splitting 
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hotel the contracts were to be discharged, 
there must be a declaration that deft* were 
liable to pltls. for damages for breach of those 
contracts. — Walton Harvey, Ltd. v. 
Walker & Homfrays, Ltd., [1931] 1 Oh. 
274 ; 144 L. T. 331 ; 29 L. G. R. 241, 0. A. 

Annotation : — Retd. Magnet Advertising Co. v. Arrowsmith 
(1938), 82 Sol. Jo. 911. 

157a. Building apart from site.] — Where the 

Govt, grant any rights to individuals within 
the area of cantonments, one of the cardinal 
conditions of the grant is that the Govt, 
retain the power of resumption at any time 
on giving one month’s notice. If they 
give that notice, they are required to pay 
the value of such buildings as may have 
been authorised to be erected. The Govt, 
proposed to resume certain properties 
originally granted out, comprising the sites 
of twelve bungalows, & issued notifications 
of resumption. Applts., the owners of the 
lands comprising the sites of the bungalows, 
contended : (i) that the notification was bad 
because it was not a notification for the 
acquisition of the land, but a notification 
of an intention to acquire only buildings on 
the land ; (ii) that they were entitled to the 
sites upon which the various bungalows were 
♦ erected ; (iii) that the compensation awarded 
to them had not been made on a proper 


basis, & that nothing had been given in the 
awards in respect of the appurtenances of the 
buildings, namely, roads, culverts, gardens, 
trees, etc. : — Held : (1) the Govt, here were 
the owners of the land & when they sought to 
put in force the provisions of the Land 
Acquisition Act they did not requisition 
what was their own, but what they desired to 
acquire, namely, the buildings on the land ; 
(2) it was for the claimants (applts.) to 
establish affirmatively their title to the sites, 
& this they had not done ; (3) the subject 
to be valued being a building apart from the 
site, the principle here adopted of fixing value 
by ascertaining the cost of reproducing the 
building at the pre4fent time & then allowing 
for depreciation, was the proper principle 
to follow in making the awards which were 
made. As the premises were enjoyed 
throughout on precarious terms, all the 
grantee was entitled to recover was the value 
of the buildings erected on the ground, & 
anything which the grantee might have done 
in the way of utilising the ground surrounding 
the building for the purposes of amenity or 
enjoyment was associated rather with the site 
than with the building. Compensation had, 
therefore, to be restricted to the value of the 
buildings. — Hari Chand & Ors v. Secretary 
of State, [1939] 3 All E. R. 707 ; 83 Sol. Jo. 
745, P. C. 


the difference ” is an improper way of 
reaching an award, some discretion & 
freedom may nevertheless be allowed 
the arbitrators ; they are bound to 
exercise their Judicial functions In 
dealing with the evidence. — Winnipeg 
c. Gross, [19271 3 D.L.R.1072; [1927] 
2 W. W. R. 644; 37 Man. L. R. 40.— 
CAN. 

~ .] — Reddiar & 

Ban Ohien r. Secretary of State for 
India in Council & Collector of Ran- 
goon (1927). I. L. R. 5 Ran. 700.— IND, 

p (p. 125) t. Equivalent to 

value to owner.} — The market value of 
the land acquired Is the price that the 
owner willing, 8c not obliged, to sell 
might reasonably expect from a willing 
purchaser. There is no difference 
between the term ** value to the owner ” 
as used in the Land Clauses Act, in 
England, & the expression " market 
value " as used in Land Acquisition 
Act, a. 23. — S warn a Manjuri Dassi 
v. Secretary of State for India 
(1927), I. L, R. 55 Calc. 994.— IND. 

„ k (P. 135) I. .]— Where 

by reason of expropriation by the 
Crown the owners of the property 
taken suffer materially 8c are put to 
great trouble In moving, 4c the site 
so taken was most advantageous 8c 
it took several years of negotiating 
before they Were able to find a new 6c 
-suitable plaoe for their operation, 
the ot. should add ten per cent, to the 
fair market value of the property 
taken, tor contingent losses k incon- 
veniences, in fixing the compensation. 
— R. v. royal Nova Bootia Yacht 
Squadron (1921), 21 Exoh. O. R, 180. 
—CAN, 
k 


_ (p. 13$) it — 

Torrance k Province of Ontario, 


-h-X* 


Be Noble 6c Province of Ontario, 
Be Pared alb Boulevard, Ltd. a 
Province of Ontario, [1923] 3 D. L. R. 
1136 ; 63 O. L. R. 32<.— CAN. 

k (p. 125) Hi, 

There Is no foundation for the view 
that the “ allowanoe for disturbance ** 
usually added In awards to tbe value 
touud is arbitarily fixed at ten per oent. ; 
an award ot six pier cent, may be ample. 
— Re Lennox k Toronto Board of 
Education (1926), 68 O. L. R. 427.— 
CAN, 


k <p. 125) If. .]— An 

allowanoe for disturbance,** & the 
amount thereof, seem to be in tbe 
discretion of the arbitrators.— W inni- 
J*™". [19271 3 D. L. R. 1072; 

ri»« 7 J2 W. W. R. 644 ; 37 Man. L. U. 
40. — CAB. 

k (p. 125) v. R 

v. McPherson (1914), 15 Exch. C. R. 
215 ; 20 D. L. R. 988.— CAN. 

P (p. 125) i. Not value 

according to quantity survey.} — R. v. 
Imperial Bank of Canada, [1923] 
3 D. L. R. 345.— CAN. 

p (d. 125) If. Not u value in 

aee. T — Held : the productive value of 
land, or the value of the land to Its 
owner based on the income he is able 
to derive from its use, is not the 
measure of compensation, for land 
expropriated, 6c is not material, except 
In so far as it throws light upon the 
market value. •• Value in use ** is to 
be repudiated as a test. — Dussault v. 
R., [1929] Ex. C. R. 8.— CAN. 

P (p. 1 25) Iii. Evidence of. ) 

— Held: although under oertain clr- 
oumatanoes the prioe paid for land 
cannot properly be taken as the market 
value thereof, nevertheless, where a 
careful purchaser, not obliged to buy, 
parts with his money, without pressure 
or inducement from the owner, willing 
but not obliged to sell, 6c after care- 
fully considering the matter, 8c more 
especially the special advantages the 
land in question offered for the carrying 
on of the business he proposed to start, 
then the price so paid Is cogent evi- 
dence of market value. — R. v. Berube. 
— IEx.O. R. 218; [1931] 1 D. L. R. 


885.— CAN. 

se, Value of aeeete necessary 

to operation of undertaking. ] — Toronto 
(City) Oorfn. v. Toronto Railway 
Corpn.. [19251 A.C.177; 94L.J.P.O. 
25; 182 L. T. 401.— CAN. 

»d. — - —Where land of college taken 
r street — Under disputed agreement. J— 
_ *. M jCH aria , College v. Toronto 
Citt Corpn . , [18261 2 D. L. R. 244 ; 

413.— GAN. 

sa. — — Value for co mme rcial 'pur** 
poses .] — Where the rtsldenoe 6c adjoin- 




ing consulting rooms of a medical 
practitioner were situated In a position 
which was more suitable for a business 
site than a medical practitioner's 
residence. 8c compensation was assessed 
on tbe basis of tbe value of the land for 
a commercial purpose : — Held : the 
correct method of assessing compensa- 
tion had been adopted. — Gunson v. 
Municipal Tramways Trust, [1927] 
8. A. 8. R. 276.— AUS. 

iff. Cost of plans.) — Held : the cost 
of the plans, & other expenditures 
claimed, either made the lands that 
much more valuable to deft, or, they 
constituted a loss or damage arising 
directly from the taking of the land 
& for which compensation should be 
allowed. — Federal District Com- 
mission v. Daoknais, 119351 Ex. C. R. 
25.— CAN. 

sk. Land subject to agreement to con - 
vey — Not amounting to option to pur- 
chase.) — R. v. Dean 8c Baroni, [1936] 
Ex. Or. 120.— CAN. 
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u I. .] — R. v. Kelly (1921), 63 

D. L. R. 402 ; 21 Exoh. C. R. 205.— CAN. 

u ii. .) — An owner of property 

is not entitled to claim some prospective 
value of the property remote In its 
character 6c only realisable upon the 
expenditure of enormous sums of 
money.— R. v. Coleman, [1926J Exch. 
C. R. 121.— CAN. 

b (p. 195) i. How estimate to 

be made .) — In determining the market 
value of land acquired « under Land 
Acquisition Act, 1894, the value should 
be estimated with reference to the 
most lucrative 8c advantageous manner 
in which tbe land might be used. 

Tbe operative effect of the special 
adaptability of the land or its future 
utility must be estimated not by idle 
speculation or unpractical Imagination, 
but by prudent business considerations 
such as would weigh with a purchaser 
Intending to buy the land in the 
open market. — Maharajadhibaja Sib 
Raicebhwar Singh Bahadur v. Secre- 
tary of State For India in Council 
(1929), I. L, R. 0 Pat. 793.— IND. 

n (p. 126) L Electric light under - 

taking.}— An electric light franchise 
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160. Add. Citation : — Sub nom R. v. Midland, etc. 
Ry. Co.* Ex. p. Brown, 8 B. & S. 456. 

Add. Annotation : — Held. S. E. Ry. v. 
Cooper, [1924] 1 Oh. 211. 

164*. Only possible purchaser authority acquiring 
under compulsory powers.] — Land com- 
ulsorily acquired must be valued not merely 
y reference to the use to which it is being 
put at the time at which its value has to be 
determined, but also by reference to the uses 
to which it is reasonably capable of being 
put in the future. 

Where the land has unusual features or 
potentialities, the Valuing Officer must ascer- 
tain as best he can from the materials before 
him the price a willing purchaser would pay 
for the land with those features or potentia- 
lities. The owner is entitled to, & the 
Valuing Officer must, ascertain the value of 
the potentialities, even when the only possible 
purchaser of the potentialities is the authority 
purchasing under powers enabling com- 
pulsory acquisition. — Vyrtcherla Nara- 
YANA GAJAPATJRAJU (RAJA) t». REVENUE 

Divisional Officer, Vizagapatam, [1939] 
A. C. 302 ; [1939] 2 All E. K. 317 ; 108 L. J. 


V. C. 51 ; 55 T. L. R, 563 ; 83 Sol. Jo. 336, 

P. 0. 

168. Add. Annotation : — Consd. Vyriohcrla Nara- 
yana Gajapatiraju (Raja) v. Vizagapatam 
Revenue Divisional Officer, (1939] A. O. 302. 

169. Add. Annotations : — As to (l) Consd. Vyri- 
cherla Narayana Gajapatiraju (Raja) v. 
Vizagapatam Revenue Divisional Officer, 
[1939] A. O. 302. As to (2) Refd. Swift v. 
Board of Trade, [1925] A. 0. 520 ; Swift v. 
Board of Trade, [1926] 2 K. B. 131. 

171. Add. Annotations : — Consd. Vyrieherla 
Narayana Gajapatiraju (Raja) v. Vizaga- 
patam Revenue Divisional Officer, [1939] 
A. C. 302. Refd. Swift v. Board of Trade, 

1 1926] 2 K. B. 131. 

186. Add. Annotations: — Consd. Godstone Rural 
District Council v. Croydon Corpn. (1932), 48 
T. L. R. 447. Refd. Glenboig Union Fireclay 
Co. v. I. R. Comrs. (1922), 12 Tax Cas. 427. 

187. Add. Annotations: — As to (1) Apld. Swift v. 
Board of Trade, 11926] 2 K. B. 131. Consd. 
Vyrieherla Narayana Gajapatiraju (Raja) v. 
Vizagapatam Revenue Divisional Officer, 


was granted by applt. municipality to 
reap. oo. for the period of 50 years, 
subject to the privilege of the muni- 
cipality to purchase the “ undertaking, 
property 8c rights M of the oo. at any 
time at a price to be agreed on or, 
in default of agreement, found by 
arbitrators. The municipality elected 
to exercise this privilege & an arbitra- 
tion ensued In whioh the oo. was 
awarded 174,000 & the award stated 
that $36,000 thereof was the value of 
the physioal assets. The municipality, 
without complaining as to the amount 
awarded for the physical assets, 
objected to the allowance of the 
balance, whioh was referred to in letters 
between the solicitors as compensation 
for prospective profits : — Held : einoe 
the only right of the municipality was 
to take over, not merely the physical 
assets, but the undertaking as a whole, 
including its privileges, tho appeal 
should be dismissed. — Cumberland 
(City) v. Cumberland Electric 
Light Co., Ltd., J19311 2 W. W. R. 
377 : 3 D. L. R. 70 ; 43 B. C. R. 525 ; 
affd., [19311 4 D. L. R. 459 ; S. C. R. 
718.— CAN. 
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o i. .1 — R. v. Lynch's. Ltd. 8c 

Cozzouno (1920), 20 Exoh. O. R. 158. 
—CAN. 

o II. .] — Re New Brunswick 

Power Commission 8c Inglewood 
Puli* 8c Paper Oo. (N. B.). [19271 3 
D. L. R. 967.— CAN. 

a I. .] — *' Special value " 

refers to the present use of the land, 8c 
means its added worth to the owners 
for the actual 8c peculiar use to whioh 
it is being pat 8c for whioh It is specially 
At : while “ special adaptability ” 
refen to an apparent but future use to 
which the property may be put. — 
He Canadian Steamship Lines, Ltd. 
8c Toronto Terminals Rv. Co., 
[1930] 3 D. L. R. 626 ; 36 C. R. C. 
301 ; 65 O. L. R. 494.— CAN. 

s i. .} — A parcel of land 

upon part of which were erected a 
restaurant, boat-house, 8c danoe-hall, 
in whioh a profitable business had 
been carried on tor several yean by 
the claimants, was expropriated by 
a municipal oorpn. The property was 
peculiarly suited for the purposes of 
the business ; there was no other 
property to whioh it oould be trans- 
ferred, k it had to be discontinued : — 
add: as the profits depended not 


only on the locality, but also on the 
personal talents of tho proprietors, the 
damages could not properly be arrived 
at by capitalising the profits 8c adding 
an allowance for possible enlarge- 
ment of the business. — Re Meyer & 
Toronto (1914), 30 O. L. R. 426.— 
CAN. 

169 i. For “ 169 l.” read " 170 1.” 

n i. .1 — Canadian Provincial 

Power Co. v. Nova Scotia Power 
Commission, [1929] 1 D. L. R. 674 : 
60 N. S. R. 479.— CAN. 

■f. Special use by owner. ] — Held: the 
arbitrator did not err in considering 
certain earnings of the land owner in 
rospect of a special use of a portion of 
the property for parking cars. — Re 
Forbes & Toronto, [1930] 2 D. L. It. 
650 ; 65 O. L. R. 34.— CAN. 
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p i. .1 — Re Letros & 

Toronto Corpn. (1924), 56 O. L. R. 
175 —CAN. 

ri. Flooding of neighbourhood .) 

— The Crown expropriated the right to 
flood a part of L.’s property, on the 
erection of a dam, a public work. L. 
claimed, besides compensation for 
easement taken on his property, that 
he should be compensated for damages 
to his trade, resulting from the decrease 
of population, due to the flooding of 
neighbouring farms '.—-Held : no claim 
could arise in respect of an inconveni- 
ence common to the public generally. 
— R. v. Lafond (1921), 69 D. L. R. 
127 ; 21 Exch C. R. 55.— CAN. 

r ii. Valuation upon basis of 

non-existence of buildings .] — The value 
of buildings 8c compensation for busi- 
ness disturbance cannot be considered 
if valuation has been upon the basis 
that the buildings have disappeared. — 
Standard Fuel Co., v. Toronto 
Terminals Ry. Co., (1935] 3 D. L. R. 
657 ; 5 F. L. J. (Can.) 35.— CAN. 

176 Ui. Cost of removal, ] — While 

allowance ought not to be made for 
loss of business or estimated profits, 
yet where a lessee of a store has suffered 
a diminution of good-will, he Is entitled 
to compensation although it is in the 
nature of a business loss. In addition, 
allowance must be made for the 
reasonable cost of moving, seeking a 
new location, loss of time, storage of 
furniture, depreciation in fixtures 8c 
dislocation of business occasioned by 

7 


such removal. — R. v. Goldstein, 
[1924] Exch. C. R. 55.— CAN. 

sk. Loss of profits — Municipal Act , 
R.S.O . , 1927.] — Under Municipal Act, 
R.9.O., 1927, no compensation lor loss 
of profits can be awarded xo the 
claimant. — Re Conger Leitigh Coal 
O o. & Toronto City. [1934] O. R. 
35; 1 D. L. It. 476.— CAN. 
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179 i. Cost of acquiring new 

site.) — In the course of arbn. proceed- 
ings to determine compensation for the 
portion of a lot taken & injury to the 
remainder, the corpn. offered to transfer 
part of an adjoining lot, which it did 
not own 8c had as yet taken no steps 
to expropriate ; — Held : the offer 
should be taken into account 8c dealt 
with by the arbitrator in ills award. — 
Re Garland & Toronto (1924), 55 
O. L. It. 646.— CAN. 
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187 vl. Subsequent improve- 

ments by owner. 1 — Where an owner 
remains on the property after expro- 

f )riation, & makes repairs to the build- 
ngs, 8c puts up temporary structures, 
he must assume the responsibility of 
such a course 8c Its eonsequenoee, 8c 
nothing will be allowed him therefor.— 
R. v. Lynch's, Ltd. 8c Cozzouno 
(1920), 20 Exch. C. R. 158.— CAN. 


187 vil. J — R. v. Moreau 

[1921), 21 Exch. O. R. 82.— CAN. 

m I, Buildings erected by expro- 

priator before notice to treat given — 
Whether value of buildings to be con- 
sidered .}— The Govt, having resolved 
to acquire under Land Acquisition Act, 
1894, land belonging to applts., 
took possession by arrangement with 
erutidars, who occupied part of the land, 
8c erected buildings partly on land 
oocupied by applt. 8c partly on land 
occupied by the sutidars. Only after 
doing so the Govt, notified a declaration 
under sect. 6 of the Act that the land 
was required for a publlo purpose. 
Applt. was awarded under the Act 
the value of the land, 8c interest thereon 
from the date when possession had been 
taken : — Held : applt. was not entitled 
to the value of the buildings, since by 
the Jaw of India they did not form part 
of tho eoil, 8c. even If applt. would 
have been entitled to compensation 
for them, if the Govt, bad acted ae 
mere trespassers, 8c without colour of 


Ohm 187 — SIB. 


English and Empibe Digest Supplement, 


[1930] A. C. 302. As to (2) Reid. Consett 197. Add. Annotation:— As to (2) Reid. 8. B. By. 

Iron Co. v. Clavering, [1035] 2 K. B. 42. t. Cooper, [1024] 1 Oh. 211* 

Generally , Held* Cross v. Gatineau Power Co., 213. Add. Annotation : — Consd. Rockingham 

[1936] 3AI1B. R. 52. Sisters of Charity t>. B., [10Z2] 2 A. 0315. 


title, the Govt, bed not so acted. — 

VALLABHDAJ3 NARANJX V. SANDRA 

Development OmoiB (1929), 66 
L. K. Ind. App. 269.— IND. 

sm. On abandonment — Time of taking 
dt of revesting to be considered.)— 
Expropriation Act, R. S. O.. 1906, 
a. 23, gives power to the Minister of 
Ball ways Sc Canale, by a registered 
notice, to abandon land which has 
been taken for a public purpose but 
whloh, before the compensation has 
been actually paid, has been found not 
to be required. Sc the land thereupon 
Is to revest. By sub -sect. (4), “ the 
fact of suoh abandonment or revesting 
shall be taken Into account, In connec- 
tion with all the other circumstances 
of the case, In estimating or assessing 
the amount to be paid to any person 
claiming compensation for the land 
taken . ,r On Jan. 24, 1911, land 

belonging to applts. In Quebec was 
appropriated for a publlo purpose. Sc 
beoame vested in the Crown ; the 
amount of compensation was sub- 
sequently agreed but not paid. On 
Deo. 30, 1912, the Minister registered 
a notloe abandoning the laud. By a 
petition of right applts. claimed as 
compensation the difference between 
the sum originally agreed Sc the value 
of the land when it revested : the: 
recovered only their loss of rentals : — 
Held ;r(l) applts. were entitled to the 
sum originally agreed, BubJeot to the 
revesting being taken into account 
with the other circumstances ; (2) the 
petition of right was maintainable 
under sect. 20 of Exchequer Ct. Act ; 
Sc (3) there should be a new trial. — Gibb 
v, R.. [1918] A. C. 916, P. C.— CAN. 


go . .1— In Mar. 1929, land 

belonging to suppliant in Montreal 
was expropriated for a publlo purpose, 
& beoame vested in the Crown ; the 
amount of compensation was not 
agreed upon. After the expropriation, 
suppliant was permitted to continue In 
occupation jot his property. Sc wm 
authorised to receive Sc oolleot rents. 
In Mar. 1932, the Crown abandoned the 
expropriation. The suppliant claims 
inter alia as compensation the difler- 
enoe between the value of the property 
at the date of expropriation. Sc its 
value at the date it reverted back to 
him: — Held: the value of the land 
at the time of taking. & at the time 
of the re vestment, must be taken into 
aooount in connection with all the 
other circumstances in determining the 
amount to be paid. — Mathyb v. R., 
11984] Bx. 0. R. 218.— 0AM. 


PART III. SECT. 1. SUB-SECT. 8.-J. 

■ I. .} — Held: where the evi- 

dence of value relied upon had reference 
to a number of sales In the vicinity, only 
a few of whloh were for cash, others 
were never perfected. Sc others against 
had been completely abandoned: 3 b 
further, where It is established that 
there are large areas of land available 
for building purposes in the vicinity at 
reasonable prloes ; suoh sales must be 
considered' In suoh a oase as made 
under special circumstances Sc at prices 
that cannot establish a market value 
ic cannot be taken as a criterion of the 
value of property. — R. *. Cm., [19291 
Ex. a R. 226. — CAN. 

sg , Conflicting evidence — Duly of 
cow*.] — Where, in expropriation oases, 
the ot. Is faced with conflicting evidence 
of the optimists on the one hand ft 
the pessimists on the other. It must be 
guided, In arriving at the true market 
value of the property, by the reasons 
supporting each witness' views, beating 
In mind the soundness of the seme, ft 


the balance of probabilities. — R. v, \ 
FROST, [19311 Ex. 0. R. 176.— CAN. 1 

PART 111. SECT. S, 

191 1. What constitutes severance— 
Peri of tend taken — Premises not c on- 
Uguous — No legal right over intervening 
land.) — Where by a previous expro- 
priation property was severed by the 
right of way of a railway oo. crossing 
it,. ft the use of a culvert under the 
tracks as a passage was only by suffer* 
anoe ft without legal right or title : — 
Held : if expropriation takes land on 
each side ot the right of way ft thus 
doses access to the culvert it is not a 
severance of the property whloh would 
entitle to compensation. — R. v. Loon an 
( 1920), 20 Exch. C. R. 181.— CAN. 

a 1. — . ] — Held : the right to 

additional value ft the right to dasmatw 
for severance must depend on the 
exlstenoe at the time of acquisition of 
the property of some right of passage 
between the pieces of land. — Re Canal 
Co.. Ltd., ft MiniNster or Marine, 
[1927] S. A. 8. R. 106.— AUS. 

PART III. SECT. 3, SUB-8ECT. 1. 

20511. Canadian National Railways 
Act-Sufficient to confer right to com - 
pensationA — Pltf. owned lands In the 
city of Montreal Sc sought damages 
for injury to its property resulting 
from the oonstruotlon of a subway by 
deft. oo. under Its railway lines near 

g ltf.'s property. No land belonging 
:> pltf. had been taken by deft, for 
its work. The ot. found that pltf. ’e 
property had been injuriously affected 
Sc awarded it compensation : — Held : 
Canadian National Railways Act does 
not deprive the owner of lands in- 
juriously affected by the oonstruotlon 
of a publlo work, of the compensation 
awarded by the Expropriation Act; 
the damage must result from an act 
rendered lawful by statutory powers 
of the oo. : the damaize must oe such 
as would kaTOi beenacttonable under 
the common law, but for the statutory 
powers ; the damage or loss must be 
to the property itself ; personal injury 
inoonvenienoe, injury to trade or busi- 
ness are no grounds for compensation ; 
the damage must be ©assiioned by 
the oonstruotlon of the public work, 
not by its user. — Autographic Re- 
gister Systems, Ltd. v. Canadian 
National Ry. Oo., [1933] Ex. O. R. 
162.— CAN. 

si. General rule.} — -The right to 
receive compensation for land In- 
juriously affected depends upon the 
statute or order which authorises the 
injurious affection, ft upon the terms 
of suoh statute or order will depend the 
basts upon which the compensation Is 
to be assessed. — Re Powell ft Toronto 
Oorp ri925) 2 D. L. R. 796 ; 66 
O. L. R. 541.— CAN. 

n 1. Claim must be made within pre- 
scribed time.) — Under Edmonton Char- 
ter a olalm for compensation, because 
claimant's land wul be injuriously 
affected by the closing of a street. Is 
absolutely extinguished unless filed 
within the time fixed by the council 
in the notloe whloh sect. 606 requires . 
It to publish.— Re Edmonton Charter, 
Michael Hbushkvsky Ukrainian 
I ns t i t u te ». Edmonton Corpn.. 
1925] 1 W. W. R. 780.— CAM. 

sg. Railway Act, 1919 — Spur track 
constructed alamo streets — Measure of 
compensation to adjacent landowners .} — 
British Columbia Permanent Loan 


sk. Road laid through land — Expense 
of keeping tm fences.}-— R. v. Kent JJ. 
(1864), 8 N.B. R. (3 All.) 118.— CAN. 

PART III. SECT. 8, 2UB-8ECT. 8. 

t 1. Injury to other land by 

erection of viaduct. ] — Pltfs. sought 


to recover compensation for part of 
their lands taken by expropriation ft 
for damages for Injury to an adjoining 
lot owned by them, due to the con- 
struction of a viaduct for which the 
other part of the land was expro- 
priated : — Held : sect. 17 of 19 ft 20 
Geo. 5, e. 10. amending the Canadian 
National Railway Co. Act. does not 
limit the scope of sect. 23 of Expropria- 
tion Act, ft the Canadian National 


nr. n* IV. ivt.j w mui. i 

16 Saak. L. R. 298.— CAN. 


tlon Act, ft the Canadian National 
Railway Co. must pay, not only the 
value of the land actually taken by 
expropriation, but also the damages 
caused to lands injuriously affected by 
the construction of the public work, in 
this case a viaduct. The damages 
recoverable for injurious affection are 
suoh as are attributable to the con- 
struction of the public work ft not suoh 
as would flow from its operation, ft only 
to the extent to which suoh Injurious 
affection depredates said land ft makes 
it less valuable. No damage can be 
recovered for personal inoonvenienoe 
or loss of* trade, nor damages which 
the owner of the land suffers in common 
with the public generally. — RbnaUD 
v. Canadian National Ry. Co., [1933] 
Ex. C. R. 230.— CAN. 

si. Adjoining land occupied with hotel 
— Loss of water supply.)- — Re Bush v. 
Niagara Falla Park Oomrs. (1867), 
14 A. R. 73.— CAN. 

sm. Land adjoining water-lot — 
Water-lot taken — Loss of riparian 
rights.) — Re Snow ft Toronto, [1924] 
ID. L.R. 1023 ; 56 O. L. R. 100.— 
CAN. 

sp. Land divided into lots — Some 
lots sold — Five lots taken for sewage 
plant.) — Held : the owner of the unsold 
plots was entitled, over ft above the 
actual value of the lots expropriated, 
to compensation for consequent de- 

S eolation in the value of the ad- 
oent lands. — Montreal (City) v. 
oAnulty Realty Co., [19281 2 
D.LR. 409 ; [1923] 8. C. R. 273.— 
CAN. 

sa. Land taken for lowering road — 
Obstruction of access by road to other 
land ,J — Held: claimant entitled to 
compensation.— M. E. Moolla e. 
Collector op Rangoon (1926), I. L. R. 
4 Ran. 350. — IND. 

•e. Land taken for power line — 
Intention to use adjoining land as 
aviation ground.) — Held : claimant en- 
titled to compensation. — Shawinigan 
Water ft Power Oo. v. Gagnon, 
fmi) S. C. R. 518 ; 3D.LR. 866.— 

it Ownership of two islands — One 
taken for penitentiary .) — Deft, owned 
two Islands named P. ft jL, separated 
from each other a distance of 1.250 
feet. In the Gulf of Geosgia, The 
Ckown expropriated P. for a tern of 
five yearn for use as a penitentiary. 
Deft, In addition to rental, claimed 
compensation for Injurious affection to 
BL. j — Held : in determining the com 
peasatlon under the otroumstanoes here 

afetr 

ft just conclusion as to the amount of 
compensation ; there was nd unity of 
property in the two Islands, they being 
separate holdings er estates : tt was 
not a case of the severanc e of * single 
holding or estate ; the fact of common 
ownership did not constitute the two 
Islands one estate ; to entitle a parson 
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215. Add. Annotation : — As to (1) Apld. Rocking- 
ham Slaters of Charity p. R., [1022] 2 A. 0. 315. 

210* Add. Annotation : — Folld. Rockingham 
Slaters of Qharity v. R., [1922] 2 A. O. 815. 

216a. .] — Applte. owned land im- 

mediately on the west aide of a public road 
& a railway, & had thereon a school ; on the 
east side they owned two small promontories 
of land on the margin of a public harbour. 
They had made on the promontories a bathing 
house A wharf, both of which they used in 
connection with the school, but no legal 
right of way across the railway was proved. 
The Grown took the two promontories for a 
public purpose, Sc upon an area wholly to 
the east of the railway, Sc including the two 
small promontories, made a large railway 
shunting yard. A claim by ap pits, to com- 
pensation for the damage to their property 
on the west of the railway by reason of the 
construction of the shunting yard having been 
rejected : — Held : the possession & control 
ot the two promontories gave an enhanced 
value to apjplte.’ land on the west side of the 
railway, & m respect of depreciation in value 
of those lands due to the anticipated legal use 
of works which might be constructed upon 
the two promontones, applts. were owners 
whose lands had been injuriously affected, 
Sc accordingly they were entitled to com- 
pensation ; further, the ct. in assessing the 
compensation should have regard to the antici- 
pated use of the promontories as part of 
a shunting yard, not to the actual use at 
the time of the assessment. — Rockingham 
Sisters of Charity v. R., [1922} 2 A. 0. 
315 ; 91 L. J. P. 0. 198; 127 L. T. 608 ; 38 
T. L. R. 782. P. 0. 

223. Add . Annotation ; — Retd. Rockingham Sisters 
of Charity v. R., [1922] 2 A. 0. 315. 

225. Add. Citation .••—8 Macq. 833. 

281. Add. Annotation : — Gonad. West Midlands 
Joint Electricity Authority v. Pitt, Minister 
of Transport v. Pitt, [1932] 2 K. B. 1. 

265. Add. Annotation: — Retd. Howard - Handers 
v. Maldon Corpn. (1926), 135 L. T. 6. 

259. Add. Annotation : — Gonad. Blundy, Clark Sc 
Co. v . London Sc North Eastern Railway 
(1931), 100 L. J. K. B. 401. 

261. Add. Annotation: — Reid. Blundy, Clark Sc 
Co. v. London Sc North Eastern Railway 
(1931), 100 L. J. E. B. 401. 

268a. .] — By a private Act the President 

of the Air Council was authorised to enter 


265. 


upon, take Sc use all or any of certain lands, 
Sc also to construct a certain new thorough- 
fare. 1 By sect. 2 he was authorised to stop 
up a portion of a certain lane known as 
Plough-lane. By sect. 5, “ subject as here- 
inafter provided the Lands Clauses Acts are 
for the purpose of the acquisition of land 
under this Act incorporated with this Act." 
Then followed several exceptions, which did 
not specify sect. 68 of the Lands Clauses 
Consolidation Act, 1845, which deals with 
injurious affection. Lands were taken by the 
President under the special Act, Sc the said 
portion of Plough-lane was stopped up. 

The claimant owned a dwelling-house in 
Plough-lane, not the part stopped up. No 
lands of the claimant were taken by the 
President under the Act, but his premises 
were depreciated in value to the extent of 
£100, through the stopping up of a portion 
of Plough-lane, rendering his premises less 
accessible in one direction. The claimant 
claimed compensation in respect of the 
stopping up of this portion of Plough-lane. 
On the hearing of an award in the form of a 
special case stated by an official arbitrator 
under Acquisition of Land (Assessment of 
Compensation) Act, 1919 (c. 57), s. 6 (1), it 
was contended for the President of the Air 
Council that the claimant had no right to 
claim compensation on the ground that no 
portion of the Lands Clauses Consolidation 
Act, 1845, was incorporated with the special 
Act as regards sect. 2 thereof, which was not 
a sect, for the purpose of the acquisition of 
land, but one merely authorising the closing 
of a thoroughfare ; & also on the ground that 
sect. 68 of the Act of 1846 was not incor- 
porated with the Special Act as its provisions 
for 4 ‘ injurious affection ” were not for the 
acquisition of land. The official arbitrator 
asked the following question of the ct. : Was 
the claimant entitled to be paid compensa- 
tion in respect of the stopping up of this 
portion of Plough-lane ? The ct. answered 
the question in the affirmative. — Wright v. 
Am Council, President (1929), 143 L. T. 43. 

For ( 44 Lord Westbury ”) read ( 44 Lord 
Wbstbury, diaaenting"). 

Add . Annotation $ : — As to (l) Dlstd. Blundy, 
Clark Sc Co. v. London Sc North Eastern 
Railway (1931), 100 L. J. K. B. 401. Consd. 
Harper v. Haden Sc Sons (1932), 102 L. J. 
Oh. 6. Refd. Rockingham Sisters of Charity 
v. R., [1922] 2 A. C. 815. 


to recover compensation for injurious 
affection, the damage must arise from 
something which would, if done 
without statutory authority, have 
riven rise to a cause of action. — R. v. 
0*Halloran, [19341 Ex. G. R. 07.— 
OAK. 

_ ak. Flooding — Level of lake raised — 
f&Ohie in bed of lake not considered . . J— 
Where compensation for flooding due 
to raising the level of a lake is in 
question, the ot. will not consider the 
rights of the owner In the bed of the 
lake. — Tremblay ©. Duke-Prioe 
Power Co., U936] 4 D. L. R. 87.— 

PART III. «BC£ 8. SUB-SECT. 4.— 


(a). 


S8T iv. 


... }— The 

Crown not haying expropriated any 
part of suppliant's pr o p e rty or any 
easement to flood the same : — Held : 


the case did not come within Exch. 
Ot. Act, e. 20, & the ot. had no juris- 
diction to entertain the claim under 
Expropriation Act or any other pro- 
vision of law. — Y ATEA t. R. <1920), 20 
Exch. 0. R. 175.— OAK. 

227 v. . ] — Alexander 

Brown Milling Co. v. Canadian 
Pacific Rt. Co., [1923 J 4 D. L. R, 
1130; 29 Can. Ry. Gas 345; 520.L.R. 
528.— OAK. 

PART III. SECT. 8, SUB-8E0T. 4.— 

in). 

i i. - — .J — Re Ochlvt® Fwub Mills 
G o.. Ltd. Sc Winnipeg City, [19271 
2D. L. R. 800 : [1927] 1 W. W. R. 
833: 33 Osn. Ry. Gas. 99; 30 Man. 
L. A 4 IS. — CAN. 

PART HI. SECT. 8. SUB-SCOT. 4.— 

a. (.) u. 


*M Ti. . 


•.J — Where direct 


access to land on which a business is 
conducted is not out off by the dosing 
of a street, the faot that such closing 
will oblige persons going to 8c from 
such place of business & neighbouring 
properties to use a slightly less con- 
venient route does not give the owner 
ot snob land a right to compensation. — 
IU Edmonton Charter, Freeman 
Co, Ltd v. Edmonton Corpn., [1925] 
1 W. W. R. 778.— CAN. 

kll. Compensation payable Jar 

damage done by bye-law — Closure before 
bye-law — No right to compensation .] — 
Where a statute empowering a city 
to pass bye-laws for the dosing of 
streets provided for arbn. proceedings 
to determine the compensation to be 
paid to land owners for # damages 
caused “ by reason of anything, under 
the bye-law ” -.—Held : claimants 
thereunder were not entitled to 
damages caused by l the closing ota 
street long before the passing of the 
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268. Add. Annotation : — Consd. Harper v. Haden 
& Sons (1932), 102 L. J. Oh. 0. 

269. Add . Annotation; — As to (1) Dlstd. Harper 
v. Haden & Sons (1932), 102 L. J. Ch. 0. 

269a. .]— Where a highway is 

obstructed for building operations, & the 
obstructor has obtained the appropriate 
licence from the local authority, a person 
suffering inconvenience or loss from the in- 
convenience can only recover damages in a 
case where the obstruction is unreasonable, 
either as to quantum or duration. 

Per Lawrence, L. J. i When the owner 
of a house abutting on a public street de- 
sires to undertake building operations, & 
has obtained the appropriate licence from 
the local authority under Metropolis Manage- 
ment Act, 1855 (c. 20), or similar statutes 
relating to other places, it cannot be con- 
tended that the necessary scaffolding Sc 
hoardings are illegal & a public nuisance 
unless they were erected in a manner or 
plaoe not authorised by the licence, or main- 
tained for a longer period than by the licence 
authorised. — Harper v. Haden (G. N.) & 
Sons, [1933] Oh. 298 ; 102 L. J. Oh. 0 ; 148 
' L. T. 303 ; 90 J. P. 525 ; 70 Sol. Jo. 849 ; 
31 L. G. R. 18, C. A. 

270* Add . Annotations : — Consd. Blundy, Clark & 
Co. v. London & North Eastern Railway 
(1931), 100 L. J. K. B. 401 , Harper v . Haden 
Sc Sons (1932), 102 L. J. Ch. 0. 

272. Add . Annotation: — As to (1) Consd. Blundy, 
Clark & Co. v. London & North Eastern 
Railway (1931), 100 L. J. K. B. 401. 

274a. By construction of bridge.] — 

Resps., a county council, were empowered 
by a private Act to build a bridge across a 
navigable river giving access to a wharf, 
which was resorted to by sea-going vessels 
Sc was also used for the storage of goods. 
The bridge, when built, constituted an 
obstruction to the navigation & interfered 
with access to the wharf, so that goods 
destined for the wharf had to be transhipped 
from sea-going vessels into barges below the 
bridge, & the owners of the wharf had to 
acquire a new wharf below the bridge. The 
ownors of the old wharf, t.e., the freeholders, 
Sc a mtgee., Sc the occupiers, who were 
tenants at will, claimed compensation under 
the following heads : depreciation of freehold 
value of the old wharf ; cost of the new 

, wharf ; damage through loss of traffic ; 
damage through extra cost of handling 
traffic at the new wharf ; damage to river 
sailing-barge traffic ; damage through total 
stoppage of dumb craft with goods for 
overseas; damage through loss of storage 
rents: — Held: claimants were entitled to 


compensation only under the first head, 
A were not entitled to compensation under 
the other heads. — Hewett v. Essex County 
Council (1928), 138 L. T. 742 ; 44 T. L. R. 
373 ; 72 Sol. Jo. 241. 

275a. River frontage of private house.] — 

Buccleugh (Duke) v. Metropolitan Board 
of Works, No. 215, ante . 

284a. Reservation of water-— Coupled with grant 
of easements & restrictions. >-~By agreements 
made in 1904 & subsequent years a local 
authority agreed with the then owner of the 
8. estate for a supply of water from a pump- 
ing station Sc well on the S. estate. In 1932, 
S., who had become entitled to the S. estate, 
sold & conveyed a portion of it, not including 
the pumping station & well, to X. in fee 
simple. The conveyance to X. contained 
certain reservations Sc a covenant so framed 
as, if enforceable, to run with the land con : 
veyed for the benefit of the remaining portion 
of the S. estate. The reservations purported 
to reserve all water (whether surface or under- 

’ ground) in or under any portion of the 
property so conveyed to X., & all necessary 
easements rights privileges advantages powers 
Sc liberties necessary for the enjoyment of 
that reservation. The covenant was not to 
do anything on the property so conveyed 
whereby the water supply then obtained 
therefrom or any part thereof or any supply 
thereafter to be obtained therefrom in 
addition to or in substitution therefor should 
be in any way diminished or the purity 
impaired. In Apr. 1934, the local authority 
made a compulsory purchase order under 
Public Works Facilities Act, 1930 (c. 50), 
s. 2, for the compulsory purchase of part of 
the property so conveyed to X. for the 
purpose of obtaining water therefrom & 
for the construction of a reservoir Sc cer- 
tain works. This order incorporated Lands 
Clauses Consolidation Act, 1846 (c. 18), s. 08. 

8. claimed compensation on the ground 
that the 8. estate Sc the reservations Sc 
restrictions imposed for the benefit of the 8. 
estate by the conveyance of 1932 would be 
injuriously affected by the proposed works 
on the land comprised in the compulsory- 
purchase order. The parties having failed 
to come to terms, an official arbitrator was 
appointed, who subsequently acted as an 
agreed arbitrator under Lands Clauses Con- 
solidation Act, 1846 (c. 18). 

In his award the arbitrator found (a) that 
a pumping station if erected on the portion 
of X.’s land comprised in the compulsory- 
purchase order would probably tap water 
which would otherwise percolate to the area 
tapped by the local authority’s existing 
pumping station Sc well on the 8. estate Sc 


bye-law. — Re Michaklis, [I9SS] 1 
W. W. R. 465.— CAN. 


k tiL — Effect of 

judgment on damages awarded by arbi • 
tiator.b-Re Michaklis (No. 2), [19331 
1W.W.B, 731.— CAN. 

■w. Alteration of position of bridge — 
Cold storage company thereby relegated 
to back street .J — An award was given as 
compensation tor the injurious affecting 
of lands by the building ot a highway 
traffic bridge over the railway yards 
of the C.P.K. The olaim for com- 
pensation arose from the fact that 
while the old bridge ended at an avenue 
on which applt. oo.*a buildings faced 


the new bridge runs a city block further 
north with the result that the co.’s 
buildings which were formerly on a 
“ front " street are now on a ** back ** 
street over-shadowed by the new 
bridge. The oo. was a cold storage 
oo. The accessibility & appearance 
ot its plant were seriously affected, & 
its facilities for loading Sc unloading 
railway oars Sc trucks were hampered, 
while the construction of the subway 
in front ot the buildings prevents future 
structural changes Sc adaptations to a 
serious degree : — Held : sifter referring 
to the various Items ot compensation 
& the evidence as to damage, the 
amount of the award was increased to 

10 


325,000, Sc the appeal allowed with 
ooste . — Re Winnipeg Cold Storage 
Oo., Ltd. Sc Winnipeg City, [19341 2 
W. W. R* 354 ; 4 D. L. R. 681 ; 42 
Man. L. R. 176.— CAN. 


PART 111. SECT. 3, SUB-SECT. 4.— 
B. (o) ill. 

sb. Depreciation in value 

of land .} — Nelson v. Pacino Great 
Eastern Ry. Oo.. Oblate Order or 
Mary Immaculate e. Pacific Great 
Eastern Ry. Oo» Lefeaux Sc Car- 
lisle s. Pacific Great Eastern Ry. 
Co. (1919). 67 D. L. R. 792 : 27 
B. C. R. 420.— CA1I. 
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might affect the quantity of water reaching 
such area, & (6) that a pumping station on 
the proposed site would not be likely to tap 
water which, in the absence of such a pump- 
ing station, could not be tapped by pumping 
at the local authority’s existing works. He 
consequently awarded S. a certain sum by 
way of compensation, but made his award in 
the form of a special case, referring to the 
ct. the question whether S. was entitled to be 
compensated for the injurious affection of his 
adjoining estate & the interests easements 
& restrictions appertaining thereto by reason 
of the proposed works of the local authority 
& the facts so found by him : — Held : 
(1) though the attempt to reserve percolating 
water out of the land conveyed by the con- 
veyance of 1932 failed, the reservation 
therein contained ought to be construed as a 
reservation of all necessary rights to enable 
S. to obtain water from the land conveyed ; 
& the covenant imposed a contractual pro- 
hibition on X. & those deriving title under 
him from doing anything to interfere with 
the existing & future water supply at the 
existing works on the S. estate. The 
claimant therefore had an interest in land 
which was affected by the compulsory- 


purchase order ; (2) the injury to the S. 
estate arose from the “ execution of the 
works ” within Lands Clauses Consolidation 
Act, 1845 (c. 18), s. 68 ; since the statutory 
powers vested in the local authority under 
Public Health Act, 1875 (c. 55), s. 51, 
authorised the construction & maintenance 
of waterworks for the supply of water, & in 
order to supply water, it was necessary to 
draw water from the land taken. The 
claimant therefore was entitled to recover 
by way of compensation the amount awarded 
to him under the arbitrator’s award. — Re 
Simeon & Isle op Wight Rural District 
Council, [1937] Ch. 525 ; [1937] 3 All E. R. 
149 ; 106 L. J. Ch. 335 ; 157 L. T. 473; 101 
J. P. 447 ; 53 T. L. R. 854 ; 81 Sol. Jo. 
526 ; 35 L. G. R. 402. 

288a. Wharf.] — Hewett v. Essex County 

Council, No. 274a, ante . 

280a. .] — Hewett d. Essex County Council, 

No. 274a, ante. 

299. Add. Annotation : — As to (1) Consd. Re 
Simeon, [1937] 3 AU E. R. 149. 

323a. .] — Rockingham Sisters op 

Charity v. R., No. 216a, ante. 


Part IV. — Compensation 

328. To the existing paragraph add as follows : — 
(3) Limestone is a mineral within the above 
sects. 

Annotation : — As to (1) Reid. A.-G. lor Isle of Man v. Moore, 
£1 938 J 3 All E. R. 203. 

331. Add. Annotation : — Refd. Waring v . Foden, 
Waring v. Booth Crushed Gravel Co. (1931), 
101 L. J. Ch. 33. 

332. Add. Annotation : — Refd. Waring v. Foden* 
Waring v. Booth Crushed Gravel Co. (1931), 
101 L. J. Ch. 33. 

888. Add. Annotations : — Refd. Waring v . Foden, 
Waring v. Booth Crushed Gravel Co. (1931), 
101 L. J. Ch. 33 ; A.-G. for Isle of Man Vi 
Moore, [1938] 3 AU E. R. 263. 

884. Add. Annotations : — Consd. Waring v. Foden, 
Waring v. Booth Crushed Gravel Co. (1931), 
101 L. J. Ch. 33. Refd. A.-G. for Isle of Man 
v. Moore, [1938] 3 All E. R. 263. 


for Mines and Minerals. 

335. Add. Annotations : — Consd. Waring v. Foden, 
Waring v. Booth Crushed Gravel Co. (1931), 
10 1 L. J. Ch. 33. Refd. A.-G. for Isle of Man 
v. Moore, [1938] 3 AU E. R. 263. 

336a. Within Act.]— Midland Ry. Co. 

& Kettering, Thrapston & Huntingdon 
Ry. Co. v. Robinson, No. 328, ante. 

337. Add. Annotation : — Consd. Waring v. Foden, 
Waring v. Booth Crushed Gravel Co. (1931), 
101 L. J. Ch. 33. 

345. Add. Annotation : — Refd. Wath-upon-Deame 
Urban District Council v. Brown & Co., 
[1936] Ch. 172. 

349. Add. Annotation : — Consd. Hargreaves, Ltd., 
Executors of, v. Burnley Corpn., [1936] 3 
All E. R. 959. 

353. Add. Annotation : — Refd. London & North 
Eastern Ry. Co. v. Hardwick Colliery Co., 
[1935] Ch. 203. 


PART III. SECT. 3, BUB-SECT. 4.— 

B. (g). 

•I. Lobs of privacy .1 — The owner of a 
house, the privacy of which has been 
affected by the acquisition of another 
property made for pnblio purposes 
under Land Acquisition Act, is entitled 
to compensation by reason of the 
acquisition injuriously affecting his 
property. — Prasannakumab Datta v. 
SECRETARY OP STATE FOB INDIA IN 

Council (1933), I. L. R. 01 Cal. 245- 


PART III, SECT. 3, SUB-SECT. 4.— 

C. (a). 

892 v. The general depre' 

elation of property resulting from being 
In the vicinage of a public work does 
not give rise to a claim by any par- 
ticular owner. — R. v. Lafond (1921), 
21 Rxch. O. R. 55.— CAN. 


PART III. SECT. 8, SUB-SECT. 6. 
to. Payment of mortgage on part of 
land .] — The Crown expropriated five 
lots of land belonging to applt. A 
mtge. in favour of M . upon four of the 
lote bad been discharged by the Crown 
by payment to M. of 122,000 : — Held : 
the above payment, although satisfy- 
ing any claim (n respect of the four lots 
covered by tbe mtge., could not be 
applied towards compensation for the 
8fth lot. — Stuart v. R., 11920) 2 

D. L. R. 260 j (19261 S. C. R. 284 ; 
[1926] Each. C. R. 101, n.— CAN. 

sd. No right to interest .] — Under 
Municipal Act, R. S. M.. 1913, what Is 
to be paid tbe owner of land Injuriously 
affected by the construction of muni- 
cipal works is due compensation for 
any damage. No provision Is made for 
interest in addition thereto ; & neither 
the arbitrators, nor a judge under an 
i application to him under sect. 706 of 
the Act to increase the award, have 
1 power to award interest. — Re Banna- 


tyne (Re Taylor Estate) & Ass- 
niboia Rural Municipality (No. 2), 
71932] 1 W. W. R. 754 ; 2 D. L H. 
[03; 40 Man. L. R. 253.— CAN. 


PART III. SECT. 4. 

g I. .1 — Held: the only 

Increase which should be deducted 
under Pnblio Works Act (Alta.), 
s. 24 (8), is tbe increase so caused in 
the value of the land through which 
the pnblio work Is constructed over Sc 
above any such Increase as is common 
to said land & to the land in tbe im- 
mediate Vicinity .— Re Central Canada 
Ry. Co. Arbitrations, [19291 4 

D. L. R. 333 ; 2 W. W. R. 445 ; 24 
Alta. L. R. 209.— CAN. 


g ii, Municipal Act, 

R. 8. O.. 1927, s. 342 (l).f— ROMAN 
Catholic Episcopal Corpn. of 
London Sc Sandwich (Town), 119301 
4 D. L. R 956 ; 65 O. L. R. 614.— 
CAN. 
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855. Add. Annotations : — Consd. Oonsett Industrial 
Sc Provident Boo. v. Oonsett Iron Oo., [1922] 
2 Oh. 135. Reid. Wath-upon-Dearne Urban 
District Council v . Brown Sc Oo., [1936] Oh. 172; 
Hargreaves, Ltd., Executors of, v. Burnley 
Corpn., [1936] 3 All. E. R. 959. 

355a. * Purchase by predecessor of under- 

taker — Common law right of support — Effect 
of Publio Health Act, 1875 (Support of Sewers) 
Amendment Act, 1883 (c. 37).]-~-Pltf. council, 
being the statutory undertakers for the 
supply of water to the urban district of 
Wath-upon-Deame, purchased by agreement 
in 1901, from trustees for sale under a settle- 
ment, certain land in Wath-upon-Deame 
which had been allotted to the vendors’ 
predecessors in title in 1810 under an In- 
closure Act. This allotment was subject to 
the reservation to the lord of the manor of 
Wath-upon-Deame of coal Sc other minerals, 
with power to work the same upon making 
compensation to the allotment owners for 
damage to the surface of the lands caused by 
working. Shortly after the purchase, pltfs. 
erected two reservoirs Sc three filter beds on 
the land purchased. Deft. co. were lessees 
' from the lord of the manor of a seam of coal 
lying under Sc adjacent to pltfs.’ land. In 
, 1911 deft, co., in pursuance of Waterworks 
Clauses Act, 1847 (c. 17), Sc the Public Health 
Act, 1875 (Support of Severs) Amendment 
Act, 1883 (c. 37), gave notice to pltfs. of 
their intention to work the coal under & 
within forty yards of pltfs.’ waterworks. 
This notice was duly acknowledged, but no 
counter-notice was given by pltfs. of willing- 
ness to treat or to make compensation for or 
of their intention to prevent or interfere 
with the working of the coal either within 
or outside the forty yards area. In 1914, 
pltfs. purchased from the same vendors 
further lands adjoining the land bought in 
1901 Sc subject to the same reservation of 
minerals to the lord of the manor of Wath- 
upon-Deame. Pltfs. constructed on this 
land two further reservoirs, two more filter 
beds Sc other works. Damage to one of the 
reservoirs having appeared between Oct. 
1926, Sc Jan. 21, 1929, caused, as was alleged, 
by the working of the adjacent Sc subjacent 
minerals by defts., pltfs. had the damage 
repaired. In. 1930 a further notice of 
intention to work minerals near another part 
of pltfs.’ lands Sc reservoirs was served on the 
pltfs. by defts., but again no counter-notice 
was given by pltfs. Pltfs. thereupon issued 
a writ claiming an injunction Sc damages or 
compensation. His Lordship having held on 
the evidence that the damage to the water- 
works was caused by subsidence of the surface 
directly due to the working of the minerals by 
defts. Sc that the surface would have been 
damaged by subsidence if the waterworks 
had Hot been constructed on it, the question 
arose whether the vendors to pltfs. in 1901 Sc 
1914, when they oonveyed the land, had any 
right of support for the surface of those plots 
from the subjacent minerals Sc adjacent land 
Sc minerals, £ if so, whether this right passed 
to pltfs. : — Held : (1) on the true construc- 
tion of the Inclosure Act, 1810, the common 
law right of support was not excluded by 
necessary implication Sc the vendors to pltfs. 
had a common law right to have the suifaoe 
supported by the subjacent minerals Sc 


adjacent land Sc minerals ; (2) this right 
passed to pltfs. by the conveyances of 1901 
Sc 1914, Sc deft, co. was not entitled to ignore 
this right although pltfs. failed to give any 
counter-notice under Waterworks Clauses 
Act, 1847 (c. 17), ss. 22, 23. Further, there 
was nothing in Public Health Act, 1875 
(Support of Sewers) Amendment Act, 1883 
(c. 37), s. 3 (2), which gives the local authority 
an option to extend their counter-notice to 
minerals outside the forty yards area to 
deprive the local authority of the rights they 
possessed outside the forty yards area, if 
the option conferred by that section was not 
exercised. — Wath-upon-Dearne Urban Dis- 
trict Council v. Brown (John) Sc Co., Ltd., 
[1936] Ch. 172 ; 105 L. J. Ch. 81 ; 154 L. T. 
295 ; 51 T. L. R. 353 ; 79 Sol. Jo. 342. 

356. Add. Annotations: — Gonad. Walton Harvey, 
Ltd. v. Walker Sc Homfrays, Ltd., [1981] 
1 Ch. 145. Apld. Wath-upon-Deame Urban 
District Council v. Brown Sc Co., [1936] Oh. 172 ; 
Hargreaves, Ltd., Executors of, v . Burnley 
Corpn., [1936] 3 All. E. R. 959. 

356a. Enfranchised copyholds.] — Under 

conveyances made in 1879, 1922, Sc 1927 
deft, corpn. acquired land for the purposes of 
sewage works Sc a gas undertaking. So far 
as the present case was concerned, these 
lands were enfranchised copyholds subject to 
a custom whereby the lord of the manor had 
the right to work mines subject to making 
compensation for damage done including 
that arising from subsidence. The pltf. co. 
were the lessees of the minerals under such 
enfranchised copyholds & also under the 
adjoining land. In 1934 pltfs. gave the 
corpn. notice in writing that they desired 
to work seams of coal under or within 40 yds. 
of such enfranchised copyholds. Defts. gave 
no counter-notice under Waterworks Clauses 
Act, 1847 (c. 17), s. 23, to treat for the pay- 
ment of compensation for such mines, Sc it 
became lawful for pltfs. to work the mines. 
In an action for a declaration as tp the 
rights of the parties, the Vice-Chancellor of 
the County Palatine of Lancaster, after 
making a declaration of pltfs.’ right to work 
the mines & let down the surface subject to 
payment of compensation for damage done 
including damage due to subsidence provided 
pltfs. did no wilful damage Sc did not work 
the mines in an unusual manner, added that 
defts. were not entitled to any greater 
protection in respect of the greater weight 
imposed upon tne land by their sanitary 
works except where they had acquired a 
prescriptive right of support lor such works : 
— Held : (1) defts. not having served a 

counter-notice, their rights in relation to the 
minerals were the same as those of their 
vendor Sc were therefore governed by the 
custom of the manor ; (2) the addition to 
the declaration stated above could not be 
supported. — Hargreaves, Ltd.’s Exe- 
cutors t. Burnley Corpn., [1936] 3 All 
B. R. 9fc9 ; 156 1* T. 41 ; 101 J. P. 87 ; 63 
T. L. &§31 ; SI Bol. Jo. 66, C. A. 

359. Add. Annotation >— Xtaf d. West Midlands 
Joint Electricity Authority v. Pitt, Minister 
of Transport v. Pitt (1932), 96 J. P. 169. 

867* Add* Annotation ; — Arid. Swift e. Board of 
Trade, [1925] A. 0. 620. 
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374. Add Annotation! — Consd. Glenboig Union 
Fireclay Oo. v. I. E. domes* (1922), 12 Tax 
Gao* 427. 

878* To the existing paragraph add as follows : — 
(3) The word 41 lands'* in sect. 6 of the 
above Act includes mines. 

Add* Annotation : — Generally , Consd. Graigola 
Merthyr Oo. v. Swansea Oorpn. (1927), 71 
Sol. Jo. 681. 

881# Add, Annotation: — Refd. West Midlands 
Joint Electricity Authority v. Pitt, Minister 
of Transport v, Pitt (1932), 90 J. P. 159. 


883. Add, Annotation Refd. West Midlands 
Joint Electricity Authority v. Pitt, Minister 
of Transport v, Pitt (1932), 90 J. P. 159. 

403. Add, Annotation : — Refd. Hargreaves, Ltd., 
Executors of, v. Burnley Oorpn., [1930] 3 
All E. R. 959. 

412. Add, Annotation : — Refd. Swift v . Board of 
Trade, [1925] A. 0. 520. 

433. Add, Annotation! — Refd. Newton v. Lamb* 
ton, Hetton A Joioey Collieries, Ltd., [1937] 
2 All E. R. 150. 


Fart VI. — Procedure to acquire Land otherwise than by 

Agreement. 


470. Add, Annotation : — Apld. Goodwin Foster 
Brown, Ltd. v. Derby Oorpn., [1934] 2 K. B. 
23. 

476. For existing citations and annotations* 
substitute (1851), 9 Hare, 430 ; 7 Ry. A Can- 
Oas. 92 ; 18 L. T. O. S. 110 ; 08 E. R. 580, 
L.JJ. ; subsequent proceedings (1862), 2 

De G. M. & G. 94, L. JJ. 

Annotations : — Bald. Salisbury v, G. N. Ry. (1852), 17 Q. B. 

840 ; Hedges t>. Met. Ry. (1860), 28 Bear. 100. 

478. Add. Annotations : — Refd. Brakspear v. 

Barton, [1924] 2 K. B. 88 ; Queen Anne’s 
Bounty v. Tithe Redemption Commission 
(No. 2), [1939] Ch. 155. 

484. For citations read the following para. A 
citations : — 

A ry. co. having given notice of their 
intention to purchase lands for the under* 
taking, deposited the purchase-money, A 
delivered the bond according to sect. 35 of 
Lands Clauses Act, before the expiration of 
the period prescribed for the exercise of their 
compulsory powers ; neither their power to 
purchase the land, nor their power to enter, 
is gone by the subsequent expiration of that 
period.— Sparrow v, Oxford, Worcester 
& Wolverhampton Ry. Co. (1851), 9 
Hare, 430; 18 L. T. O. 8. 110; 08 E. R. 
580. 

500. Add. Annotation : — Consd. West Midlands 
Joint Electricity Authority v. Pitt, Minister 
of Transport v. Pitt, [1932] 2 K. B. 1. 

526. Add. Annotation: — As to (1) Refd. Cardiff 
Oorpn. v. Cook, [1923] 2 Oh. 115. 

581. Add. Annotation: — Refd* Cardiff Oorpn. v. 
Cook, [1923] 2 Ch. 115. 

688a* Rights of assignee.] — A land- 

owner has a right to deal with bis property 
after a notice to treat, although the right 
must be exercised subject to the rights 
acquired by the undertakers by virtue of the 
notice A so as not to increase their obliga- 
tions, 4s he is also entitled before acceptance 
to withdraw A amend his claim. But where, 
a landowner, p ossessed of a leasehold interest, 
who has claimed 8550 for compensation for 
disturbance A valued his leasehold interest 
at nil, subsequently, but before his claim is 


accepted, assigns his leasehold interest, his 
assignee stands in the same position as the 
landowner A can withdraw or amend the 
claim, either expressly or by sending in a 
claim in respect of the leasehold interest 
wholly inconsistent with the original claim, 
A the undertakers are not then at liberty to 
disregard the assignee A continue to treat A 
contract with the original landowner. — 
Cardiff Oorpn. v. Cook, [1923] 2 Oh. 115 ; 
92 L. J. Oh. 177 ; 128 L. T. 630 ; 87 J. P. 90 ; 
07 Sol. Jo. 315 ; 21 L. G. R. 279. 

684. Add. Annotation : — Refd. Matthey v. Curling, 
[1922 ] 2 A. O. 180. 

540. Add. Annotation : — Apld. Goodwin Foster 
Brown, Ltd. v. Derby Oorpn., [1934] 2 K. B. 
23. 

540a. Within olause In lease.] — (1) Under Acquisi- 
tion of Land (Assessment of Compensation) 
Act, 1919 (c. 57), s. 0 (1), the official arbitrator 
is entitled to state his award in the form of 
a special case raising the question what is 
the title or interest of the person claiming 
compensation. 

(2) A local Act having authorised a corpn. 
to acquire certain premises compulsorily, the 
owners granted a lease for a term of years, 
containing a clause that the demise was made 
A granted 14 subject to the termination of 
such demise by reason of the exercise by the 
said corpn. of such compulsory, powers as 
may hereafter become effective." ' The corpn. 
served a notice to treat upon the lessor in 
respect of his reversionary interest in the 
premises, A they afterwards served a notice 
to treat upon the lessee, who claimed com- 
pensation in respect of his interest : — Held : 
neither of the notices to treat was, within 
the clause in the lease or at all, such 
an exercise by the corpn. of their compulsory 
powers as was effective to terminate the 
lease or to put an end to the lessee's interest 
in the premises. A, consequently, he was 
entitled to compensation in respect of his 
interest in the premises as at the date of the 
service of notice to treat upon him. — 
Goodwin Foster Brown, Ltd. v. Derby 
Oorpn., [1934] 2 K. B. 23 ; 103 L. J. K. B. 
003 ; 151 L. T. 402 ; 32 L. G. R. 17, D. 0. 


part vi* Saar, i, sub-sect. d. 

400 I. Sffeet of— No rigid o factional 


common ktw~~Damages for rendering 
land uuleee At nneakobU not recover- 
aNe.1 — Ainxaxdkr Bbowk MitAiwo 
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Co. «>. Canadian Pacific Rt. Co., 
4 D. L. R. 1136 : 29 Can. Ry. 
; 52 O. L. K. 528.—OAN. 
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558ft. Misdescription as to nature of property — 
Abatement of purchase-money — Not ordered.] 
— Re Stepney Borough Council & Smart’s 
Contract (1902), 47 Sol. Jo. 159. 

502. Add. Annotation : — As to (1) Refd. Greswol de- 
Williams v. Newcastle-upon-Tyne Oorpn. 


(1927), 91 J. P. Jo. 908. 

595a. Building consisting of several blocks of 
offices — Constitutes one “ building.* 9 ] — Greb- 
wolde- Williams v. Newcastle-upon-Tyne 
Oorpn. (1927), 92 J. P. 13 ; 26 L. G. B. 
20 . 


Part VII. — Assessment of Purchase Price and Compensation. 


050. For existing paragraph & citations substitute 
the following : — 

The Blackpool Improvement Act, 1917, 
e. 70, enacted that the provisions of the 
sect, should, unless otherwise agreed in 
writing, apply for the benefit & protection 
of a certain co. as owners of the land referred 
to in the section. By its terms the owners 
were to sell & the corpn. was to buy the land 
therein described at a price to be determined, 
in default of agreement, by arbitration in the 
manner provided bv the Lands Clauses Acts 
as modified by that Act, & a notice to treat 
was to be served by the corpn. within a 
defined time. It was further provided that 
the corpn. should not use the land so acquired 
fbr certain purposes which might cause a 
nuisance or annoyance to the owners. By 
Acquisition of Land (Assessment of Com- 
pensation) Act, 1919 (c. 57), where by any 
statute, whether passed before or after the 
passing of this Act, land is authorised to be 
acquired compulsorily by any local authority, 
any question of disputed compensation is to 
be determined in the manner thereby pro- 
vided, & the provisions of the Act by which 
the land is authorised to be acquired, or of 
any Act incorporated therewith, so far as 
inconsistent with this Act, shall cease to have 
effect. Notice to treat was served on the 
owners by the corpn. shortly before the 
. coming into operation of the Act of 1919, 
but no arbitrator had been appointed to fix 
the price. A question having arisen whether 
the compensation was to be assessed under 
the Act of 1919 or under the private Act of 
1917 : — Held : the Act of 1919 did not apply, 
& the compensation was to be ascertained in 
the manner provided by the Lands Glauses 
Acts as modified by the Act of 1917 ; by 
Viscount Finlay, viscount Gave, & Lord 
Philumore on the grounds, (a) that sect. 70 
of the private Act embodied an agreement 
between the parties for the sale & purchase 
of the land & that the land was not “ autho- 
rised to be acquired compulsorily 99 ; ( b ) that 
the general language of the Act of 1919 ought 
not, in the absence of clear words, to be 
construed as Affecting the special provisions 
of sect. 70 of the pnvate Act of 1917 ; by 
Viscount Haldane on the second ground ; 
by Lord Shaw of Dunfermline (dissenting 
as to the second ground) on the first ground 
only. — Blackpool Oorpn. v. Starr Estate 
Go., Ltd., [1922] 1 A. O. 27 ; 91 L. J. K. B. 


202 ; 126 L. T. 258 5 80 J. P. 25 ; 38 T. L. R. 
79 ; 00 Sol. Jo. 17 ; 19 L. G. R. 721, H. L. 


Thurrock Grays & Tilbury Joint 

Thames Land Co., Ltd. (1925), 90 
..... ~ 9 £ 5] 1 


A nnotations : — Distd. 

Sewerage Board v. „ , 

J. P. 1. Reid. Thomely t>. Leconfleld (Lord), [19$ . 

K. B. 236 ; West Midlands Joint Electricity Authority 
v. Pitt, Minister of Transport v. Pitt (1931), 101 L. J. 
K. B. 229 ; Drapers Co. v. London Passenger Transport 
Board, 11937] Ch. 344 ; He Walsall Wood Colliery Co., Ltd's. 
Application, [1939] 3 All E. It. 864. 


650a. Acquisition of land & appointment of 

arbitrator under Public Health Aot, 1875, 
, (c. 55.)] — A land co. was the owner in fee 

# simple of certain land through which a 
sewerage board, under Public Health Act, 
1875 (c. 55), after duly serving on the co. 
notice of intention to do so, carried a sewer & 
a rising main. Subsequently an agreement 
in writing was entered into between the 
parties regarding what had been done. 
Differences having arisen regarding the com- 
pensation to be paid by the board to the co., 
recourse was had to arbn. The arbitrator 
was appointed under Public Health Act, 
1875, & before entering on the arbn. made 
the statutory declaration under that Act. 
Having considered the disputes he made an 
alternative award in the form of a special 
case for the opinion of the ct. If the ct. was 
of opinion that compensation was to be 
assessed solely under Public Health Act, 
1875, he awarded the co. £5,090 ; if the 
arbitration was under Acquisition of 'Land 
(Assessment of Compensation) Act, 1919 
(c. 57), & the basis on which compensation 
was to be awarded was to be governed by 
the principles in s. 2 of that Act, he awarded 
the co. £2,148: — Held: as the land had 
been acquired under powers conferred by 
Public Health Act, 1875, before the agree- 
ment between the parties was entered into, 
it had been acquired compulsorily, & as 
there was nothing in the agreement which 
affected the primary basis of the value of the 
land nor any other matter, including the 
appointment of the arbitrator expressly under 
Public Health Act, 1875, which was in- 
consistent with the rules laid down by s. 2 
of the Act of 1919, that Act applied to the 
arbn.. & the co. should be awarded £2,148. — 
Thurrock, Grays & Tilbury Joins, Sewer- 
age Board v . Thames Land Go., Ltd. (1925), 
90 J. P. 1 ; 23 L. G. R. 048. 

650b. Power to purchase given to railway 

company — Transfer to public authority.]-- 
Pltfs. were the estate owners in fee simple of 


PART VI. SECT. 4, SUB-SECT. 1.— 
B. (a). 

566 II. Includes all that is necessary 
for enjoyment of house .) — The word 
house * In Lauds Aot, 1847. s. 92, is 
not limited to the four walls of the 
building, but includes all that is neces- 
sary to the convenient occupation of 
the house. 


Promoters of an undertaking : — 
field : not entitled to take a strip of 
land Immediately in front of a house 
between it Sc the wall Sc containing a 
tank Sc fruit trees, when the owner was 
willing Sc able to convey the whole of 
the house. — Draper v. South Austra- 
lian Railways Oomr. (1961), 3 
8. A. L. R~ 150.— -A US. 
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PART VH. SECT. 1. 

«g. Public Works Act , •. 22 — 

Acquisition of toll road-under Provincial 
Highways Act, 1917 .}— Re Cobouro Sc 
Grafton Toll Road Co. (1921). 64 
D. L. R, 241 : 60 O, L. It. 12 5.— CAN. 


VoL XL — Compulsory Purchase o! Land. Cases 060b— 708a. 

certain land & buildings in the City of Railway to pltfs. ; (6) that by virtue of 

Rondon. Defts., a public authority estab- sect. 08 of the Aot of 1934, the time limited 

jusaed in accordance with the provisions of for the exercise of compulsory purchase by 

^? d ??oF assenger Transport Act, 1933, in the Act of 1931 was extended subject to the 

Uct. 1935, gave notice to pltfs. to treat for provisions for the protection or benefit of 

the compulsory purchase of the premises, & ( inter alia) any co., body or person mentioned 

3 n bs S3o ently 10011 Possession. By the Act in (among others) the Act of 1931 , & that the 

of 1933 certain passenger transport under- provisions of that Act with regard to the 

takings WCTe transferred to defts. including assessment of compensation in cases of com- 

7 ,"; Railway. It was provided by the pulsory purchase were provisions for pltfs.’ 

Act that such transfer should include all benefit, ft (c) that the provisions of the Act 

lands & other property, assets, powers, of 1931 were not affected by the provisions 

rights, and privileges held or enjoyed there- of the Acts of 1933 & 1934 in the absence of 

with, & further that defts. might exercise clear words showing that it was the intention 

all the rights, powers, & privileges which of the two later Acts to abrogate the pro- 

mimediately before the appointed day, visions of the Act of 1931 : — Held : pltfs.’ 

July 1, 1933, were vested in the C. L. Railway contentions failed because (a) as the C. L. 

as one of the undertakers & should be subject Railway had not served any notice to 

to all liabilities & obligations to which the treat on or before July 1, 1933, there was 

C. L. Railway were subject immediately no liability or obligation of the C. L. Railway 

before the appointed day. Among the on that date towards pltfs. or their property 

powers conferred on the C. L. Railway in to which defts. could do subjected in respect 

existence on July 1, 1933, was a power con- of a notice given by defts. subsequently to 

ferred by an Act of 1931 to purchase the July 1, 1933, (b) pltfs. were not expressly 

premises of pltfs. The time for the exercise mentioned as a co., body or person for whose 

of this power was, after the passing of the protection or benefit provision was made in 

Act of 1933, extended to Oct. 1937, by sect. 08 the Act of 1931, ft (c) the provisions for com- 

of London Passenger Transport Act, 1934. pensation in the Act of 1931 were general 

Defts. contended that being a public authority provisions & accordingly the maximum 

authorised to acquire the particular land in “ generalia specialisms non dcrogant ” did not 

question compulsorily, the provisions of apply. 

Acquisition of Land (Assessment of Com- The compensation must therefore be 

pensation) Act, 1919 (c. 57), as to the com- ascertained under & in accordance with the 

pensation payable, applied. * Act of 1919.— Drapers Co. v. London 

Pltfs. denied this on the ground ( a ) that if Passenger Transport Board, [1937] Ch. 

the C. L. Railway (the “ undertakers ”) had 344 ; [1937] 2 All E. R. 12 ; 100 L. J. Ch. 

purchased compulsorily before July 1, 1933, 121 ; 150 L. T. 272 ; 53 T. L. R. 448 ; 81 

the purchase price must have been fixed as Sol. Jo. 199. 

provided for by the Lands Clauses Acts as 

modified by the Act of 1931, & that this was 702a. Arbitrator Incapable of continuing — Power 
therefore a liability or obligation of the 0. L. to replace.] — Where an arbitrator, appointed 


PART VII. SECT. 2, SUB-SECT. 1. 

•h. Jurisdiction of Exchequer Court]’ 
--Property ft civil rights being matters 
within the exclusive powers of the 
Provincial Legislature, the Exch. Ct. 
of Canada in ascertaining the estate 
or interest of persons claiming com- 
pensation for property expropri- 
ated by the Dominion Crown will 
have regard to the laws affecting such 
estate ft interest in the province where 
the property is situated. — R. v. 
Hudson '8 Bat Co. (1921), 20 Exch. 
C. R. 413.— CAN. 

•k. Cannot inquire into validity of 
agreement for compensation. ] — 
Held •* where one of the parties set 
up an agreement purporting to fix the 
compensation a dismite as to the 


«noh agreement must be settled by 
agreement of the parties or determined 
ny the ct. before a ease for arbn. 
Jfiass : & the arbitrators exceeded 

their Jurisdiction when they entered 
upon an inquiry as to the existence 
« validity of the agreement alleged. — 
Harmans, Ltd., ft Toronto City. 

Porter & Toronto City, Re 
Stewart & Toronto City, [1928 j 
4 D. L. R. 781 : 62 O. L. R. 476.— CAN. 

*1‘ Assessment by resolution of city 
council .) — After the p ass in g of an 
®Jpropriating bye-law the amount of 


«*propnatmg bye-law the amount of 
tba purchase prioe may be settled by 
resolution of the city council ft no 
ronber bye-law is necessary. — P rince 
£ Toronto. C19331 3 D. L R. 201 : 

^Mir^ 19S4,3DLR - 81; 

Practice of appellate court .] — 
T “® general rul e adopted by appellate 


cts. in dealing with a question of 
quantum on an award by an arbitrator 
is the same as the rule adopted in 
dealing with a question of quantum 
of damages in a Judgment by a trial 
judge sitting without a Jury, & the 
ct. will not Interfere except in a case 
of very serious error . — Re Winsett & 
C. N. R., [1933? O. R. 237 ; 2 D. L. It. 
438.— CAN. 

■p. Variation of award .] — 

Applt. owned property on the Gatineau 
River, including a saw mill used for 
his timber business ft a plant for the 
production & distribution of electricity J 
both worked by u liter power. Resps. 
were attempting to expropriate for 


were attempting to expropriate for 
| the purposes of a scheme for develop- 
ment of hydro-electric power on the 
river, ft had erected a dam with the 
result that much of his property was 
submerged ft other seriously affected. 
An action in respect of this damage had 

S roeeeded to trial, ft Judgment had 
een reserved, when ffspedal Act was 
passed by the Quobec Legislature to 
prevent any disturbance of reaps.' 
operations. Reaps, were by the Act 
to make Just ft fair compensation to 
applt. for all his properties ft rights 
taken or affected, ft the ct. was to 
determine what properties ft rights 
should upon payment of the compensa- 
tion become vestedln resps. : — Held: (X) 
the Act did not require the ct. to vest 
in resps. all lands or properties affected, 
if in its discretion, it thought com- 
pensation * for injurious affection 
sufficient ; (2) the amount of an award 
may be varied by an appeal ct. where 
it is clear that it is based upon a 
wrong principle of calculation or not 
Justified by the admitted facto ; 
(3) although undertakers cannot offer 

15 


remedial works In lieu of compensa- 
tion, the offer of land taken or ease- 
ments over land taken for the restora- 
tion of a piling ground ft a ry. siding 
was a proper one & ought to be taken 
into consideration. — Ghosh v. Gati- 
neau Power (Jo., [19361 3 All E. R. 62, 
P. C.— CAN. 

PART VII. SECT. 6, SUB-SECT. 1. 

n i. Passing of bye-law by 

local authority — Submission before bye- 
law passed ultra vires. J — Kokhmstkdt 
v. Rural Municipality op Eye Hill, 
No. 382, [19231 2 W. W. K. 009.— 
CAN. 


PART VII. SECT. 5, SUB-SECT. 2. 

II, Extent of duty .) — On an 

applioation under sect. 408 of Town 
Act, R. S. 8., 1930, for the appoint- 
ment of an arbitrator of a claim for 
compensation for lands taken or 
Injuriously affected, it is not the duty 
of the judge applied to to decide 
whether or not the claimant has a 
claim. — MoGilljvray v . Melville 
Town [1932) 2 W. W. R. 635.— CAN. 

si. Under Dominion Railway Act 
1019.1— Where a judge of the Supreme 
Ot. of Ontario has made an order for 
possession, under the above Aot, with 
a term that the ry. co. shall pay money 
Into ct. as security. any judge of the 
Supreme Ct. has Jurisdiction to appoint 
an arbitrator ; ft under sect. 220 the 
judge of the county ct. of the county 
wherein the expropriated lands lie is 
the proper person to appoint. — Re 
Little ft Campbkllpord Lane On- 
tario ft Western Ry. Co. (1924), 66 
O. L. R. 581.— CAN. 


Cases 7052a— 778a. English and Empire Digest Supplement. 


by the Reference Committee under Acquisi- 
tion of Land (Assessment of Compensation) 
Act, 1919 (c. 57), s. 1, becomes incapable of 
continuing a particular arbn., the authority 
of the Reference Committee includes the 

S )wer to replace him by some one else. — 
robs, Sherwood & Hr alp, Ltd. v. Essex 
County Council, [1927] 1 Oh. 205; 96 
L. J. Oh. 21 5 180 L. T. 871 ; 91 J. P. 17 ; 
43 T. L. R. 5 ; 70 Sol. Jo. 1196 ; 25 L. G. R. 185. 
702b, Effect of appointment under protest — 
Whether right to compensation admitted.]— 
Semble : a co. does not, by nominating under 
protest an arbitrator in pursuance of the Lands 
Act, 1845, admit that the case is one entitling 
the claimant to any compensation. — Sutton 
Harbour Improvement Co. v. Hitchens 
(1861), 1 De G. M. A G. 101 ; 21 L. J. Oh. 73 ; 
18 L. T. O. S. 103 ; 16 Jur. 70 ; 42 E. R. 514, 
L. JJ. 

727a. Question of title Involved.] — Goodwin 
Poster Brown, Ltd. v . Derby Corpn., 
No. 540a, ante . 

727b. Hearing — Entry In Crown Paper.] — An 
.award made by an official arbitrator under 
Acquisition of Land (Assessment of Com- 
pensation) Act, 1919 (c. 57), in the form 


of a special case, is rightly entered in the 
Crown Paper.— Hewitt v. Essex County 
' Council (1927), 97 L. J. K. B. 249 ; 92 J. P. 
86; 44 T L. R. Ill; 72 SoL Jo. 50; 26 
L. G. R. 48 D. O. 

761a. Award embodying decision of court on 

special o&se.l — An official arbitrator stated a 
case under Acquisition of Land (Assessment 
of Compensation) Act, 1919 (c. 57), A the 
Div. Ot. decided adversely to the contention 
of claimants for compensation. The arbi- 
trator then made his award, embodying 
therein the decision of the Div. Ot. Claimants 
applied to another Div. Ot. to set the award 
aside, on the ground that the award was on 
the face of it erroneous in law, but the 
ct. dismissed the application. Claimants 
appealed : — Held : no appeal could be enter- 
tained. — North wood v. London County 
Council (No. 2) (1927), 96 L, J. K. B. 520; 
187 L. T. 49 ; 91 J. P. 98 ; 43 T. L. R. 347 ; 
26 L. G. R. 264, O. A. 

762. Add. Annotation: — As to (2) Apprvd. & 
Apld. Matthey v. Curling, [1922] 2 A. 0. 180. 

773a. Award of lump sum — Validity.] — Claimant 
was the owner of certain land with regard to 
the acquisition of which an arbn. was held 


PART VII. SECT. 6, SUB-SECT. 4. 

718 ill. Jurisdiction of court .) — 

Re Taylor Estate & Assintboia 
Bubal Municipality, [1931) 2 W. W. 
B, 719 : 4 D. L. B. 24$ ; 29 Man. L. R. 
663.— CAN. 

PART VIL SECT. 5, SUB-SECT. 7. 

sm. Appeal under Municipal Arbi- 
trations Act , 1927, ] — An appeal to a 
Divisional Ot. ol the Appellate Division 
from an award made under Municipal 
Arbitrations Act. R. 8. O.. 1927. lies, 
but not unless the award Is appealed 
from within six weeks after notioe that 
It has been filed : & the ot. has no 
Jurisdiction to give leave to appeal, or 
to extend the time for appealing after 
the time has expired, even in a case 
where there was fraud in procuring the 
award. Sect. 3 of Arbn. Aot, B. 8. O., 
1927. is not applloahle. — Re Fair Sc 
Toronto. [1930] 3 D. L. B. 76 ; 66 
O. L. B. 176. — CAN. 

PART VII. SECT. 6. SUB-SECT. 8. 

7361. Claim in respect of several 

interests — Award not apportioning sums 
between several interests — Insufficient.} 
— Stewart Municipal District v. 
Blibsnbr. [1924] 2 W. W. B. 1217.— 
CAN. 

sl. — — Arbitrator not entitled to 
allow interest.) — Re Lstros Sc Toronto 
OORPN. (1924). 66 O. L. R. 176.— CAN. 

• U. Award referring to “ present 

value ” — Value at time of expropriation. ] 
— An award is good, although It 
contains the words ** present value,** if 
It is olear from the award as a whole 
that the arbitrators made their valua- 
tion as at. the date of the expropria- 
tion.— R. v. Vancouver City (1932), 
47 B. C. R. 243.— CAN. 

PART VU. SECT. 6. SUB-SECT. 10. 

j (p. 196) i. .1 — On an applica- 
tion. under sect. 706 of Municipal Aot, 
R. 8. M., 1913, to vary or increase an 
award the Judge is In the position of 
sole arbitrator or umpire as well as 
having the power to set aside or remit 
the award.— Re Taylor Estate & 
Assinoboia Rural Municipality (No. 
2), (19811 3 W. W. R. 408: on appeal, 
[1&39] 1 W. W. R. 764.— OgN. 

m (p. 196) i. Under Dominion 


Railway Act, 1906 (c. 87).] — Re Krrsi- 
lano Indian Reserve, Vancouver 
Harbour Combs, v. R., [1918] 2 
W. W. R. 411.— CAN. 

m (p. 196) ii. Under Dominion 

Railway Act, 1919 (c. 68).]— Re 

Arbitration under the Railway 
Act. British Columbia Permanent 
Loan Go. v. Canadian Northern Ry. 
Co. (No. 1), [1922] 2 W. W. R. 67 7 ; 66 
D. L. R. 7S& : 16 8ask. L. R. 431.— CAN. 

m (p. 196) III. .] — Cedar 

Rapids Manufacturing Sc Power Co. 
v. Lacoste, [192712 D. L. R. 83.— CAN. 

r (p. 196) i. Award determined 

on wrong principle.] — Where damages 
were recoverable by reason of lowering 
ot the sidewalk in front of a building, 
consisting in the decreased value of 
the property, but were assessed at the 
cost of lowering the store floor: — 
Held : the award must be set aside as 
determined upon a wrong principle. — 
Radisson Town v. Ambon, [1919] 3 
W. W. R. 680.— CAN. 

x 1. .1— Winters. Toronto 

(City) (1922), 70 D. L. R. 468.— CAN. 

x U. Sum awarded inadeq u ate.] 

— Armstrong v. New Westminster 
Harbour Board, [1929] 2 D. L. R. 
160 : 1 W. W. R. 766 ; 41 B. O. R. 1.— 
GAN. 

y i. Lump sum awarded — Award 

good on its face.] — North Cowicban 
Corpn. v. Gore-Lanoton, [1921] 2 
W. W. R. 484.— CAN. 

y li. Arbitrator not Qualified.] — 

An award will be set aside if one ot the 
arbitrators Is disqualified by not being 
a freeholder as required by statute. — 
New Glasgow v. Milligan, [1983] 1 
D. L. R. 748.— CAN. 

• (p. 197) l. .j— N ash A 

Williams e. Edmonton, Dunvbgan k 
British Columbia Ry. Co.. [1917] 8 
W. W. R. 668 ; 36 D. L. R. 601.— CAN. 

o (p. 197) IL - — .1— An 

appellate ot* should not interfere to 
vary an award unless it is satisfied that 
the award does not truly represent the 
honest opinion ot the arbitrators as to 
damages, or that the basis of valuation 
was erroneous. — Re Scott Sc Oshawa 
TOWN, tl9M] 62 O. L. R. 604*— CAN. 

o(p. 197) Ui. — .] — Winnipeg 

s,_cSq ss^ost!] s p._L.__R. msu 


o (p. tf97) lv. .1 —Re 

Sullivan Sc Township of Bertie, 
17 J 2 D. L. R. 74 : 60 O. L. R. 107. 


2 ® 


644; 87 Man.1 


e (p. 197) I. .]— Re Arbi- 

tration Act, Re Woods, [1923] 2 
D. L. R. 1000 : 32 B. O. R. 211 ; [1928] 
1 W. W. R. 1344.— CAN. 

m (p. 197)1. *— .} — Re Dixon 

Sc Toronto Corpn. (1924), 66 O. L. R. 
167.— CAN. 

o (p. 197)1. .]— Where a 

large number of witnesses give evidence 
to the same effect on a question of 
value the award of an arbitrator based 
thereon will not be set aside. — C ana- 
dian Northern Ry. Co. v. Ketcheson 
( 1918), 21 Can. Ry. Cas. 104; 32 

D. L. R. 629.— CAN. 

q (p. 197) i. Question only 

one of quantum .] — Re LbtroS Sc 
Toronto Corpn. (1924), 66 O. L. R. 
176.— CAN. 

PART VII. SECT. 6, SUB-SECT. 11. 

sp. By motion — Damages * e allowed ** 
— Amounts to direction to pay.) — Where 
an award determines the amount of the 
compensation to be paid by a munici- 
pality as damages for land taken Sc 
u allows ** them to the claimant, that 
1 b a sufficient direction to pay. In 
any event, a direction to pay is not 
necessary to enable the award to be 
enforced by motion. — Re Bamnattnr 
Sc assiniboia Rural Municipality 
(NO. 3), [19341 1 W. W. R. 497 ; 41 
Mem. L. R. 640.— CAN. 

sm. Purchase of easement — Execution 
of conveyance not condition precedent to 
enfo rc ement. 1 — Where an e ase me nt was 
expropriated by a municipal corpn. 
under sect. 938 of Mumoipal Act, 
R. 8, 0., 1987. it was held that the 
corpn. was not entitled to withhold 
payment of the compensation money 
until the claimant had executed a con- 
veyance of the easement, for the 
easement had automatically vested In 
the corpn. — Re Mayo Sc Toronto 
City. [18891 5 D.L.R. 890; 64 O. L R. 
139.— CAN. 

PART VIL SECT. 6, 8UB-SB0T. 18. — A. 

sl. SsMaOor <b cUent costs 

— New Brunswick Electric Power Act.) 
— , Re Inglewood Pulp ft Papee Oo., 
Ltd.# Sc New Br u ns wick Electric 
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VoL XL — Compulsory Purchase o l Land. Cues 778a— 1184a. 


under Acquisition of Land (Assessment of 
Compensation) Act, 1019 (c. 57). He claimed 
£17,862, A, before the hearing of the arbn., 
the President of the Air Council made an 
unconditional offer of £10,000. The sum 
awarded to claimant by the official arbitrator 
In respect of his interest in the land A the 
consequential damage thereto was £11,415. 
In dealing with the costs the arbitrator 
directed the Council “ to pay £100 towards 
the costs of claimant." Claimant applied to 
the ct. by motion for the award to be remitted 
to the arbitrator on the ground that he had, 
in making the above order as to costs, not 
properly exercised the discretion conferred 
upon him by sect. 5 (4) of the above Act : — 
Held : in awarding the lump sum of £100, 
the arbitrator had in terms awarded to 
claimant part of his costs of the arbn. within 
sect. 6, A as it seemed reasonably clear from 
the Act that, when a sum was awarded by 
the arbitrator in excess of the amount offered 


Part VIII. — Entry on 

1005. Add, Annotation : — As to (1) Retd. Grant v. 
Derwent, [1920] 1 Ob. 890. 


by the authority but less than the sum which 
claimant had offered to accept, the arbitrator 
had an Absolute discretion as to the costs, the 
motion to review the award failed. — Brad- 
shaw v. Air Council, [1926] Ch. 829 ; 95 
L. J. Oh. 499 ; 135 L. T. 538 ; 42 T. L. R. 
197 ; 70 Sol. Jo. 367 ; 24 L. G. R. 361. 

785. For 44 No. 749, ante,” read 14 No. 372, order 

868. For existing citations read 44 (1865), 19 0. B. 
N. S. 139 ; 144 E. R. 789 ; previous pro - 
ceedings (1863), 4 B. A S. 815." 

875. Add, Citation: — sub nom. Re Haynb 

(Charles), 13 W. R. 492. 

980. Add, Citation : — Sub nom . R. v. North 
London Ry, Co. A Wilson, 61 L. J. Q. B. 241. 

948. Add, Citation : — Sub nom, R. v. North 
London Ry. Co. A Wilson, 51 L. J. Q. B. 241. 

986. Add. Annotation : — Refd. Simbro Trading Co. 
v. Posograph Parent Oorpn., [1929] 2 K. B. 
266. 


Lands by Promoters. 

1035. Add. Annotation : — As to (1) Refd. R. v 
Webster, Ex p. Marshall (1931), 95 J. P. 226 


Part IX. — Assessment of Compensation after Entry or 

Injurious Affection. 

1097. Add. Annotation .—As to (1) Reid. Cardiff Corpn. v. Cook, [1023] 2 Ch. 115. 


Part X. — Conveyance of Land and Payment of Purchase- 

Money. 


1122. Add. Annotation: — Refd. Oxford Corpn. v. 

Oxford Electric Co. (1930), 143 L. T. 677. 
1125. Add. Annotations: — As to (1) Refd. Swift 
v. Board of Trade (1924), 93 L. J. K. B. 
629 ; Swift v. Board of Trade, [1926] A. 0. 
620; Oxford Corpn. v. Oxford Electric Co. 
(1930), 143 L. T. 677. 

1158. Add. Annotation : — Consd. Berners v. Flem- 
ing, [1925] Ch. 264. 

1168. Add. Annotation : — Refd. Newton v. Lamb- 
ton Hetton A Joicey Collieries, Ltd., [1937] 
2 All E. R. 150. 


1184a. In Act — Right of vendor to costs of opposing 
Bill.] — A vendor of land to a ry. co. having 
tiled a bill for specific performance, opposed 
three Bills in Parliament, A by an Act which 
was eventually obtained his lien was provided 
for. It was then arranged that he should be 
paid principal, interest, A costs : — Held : the 
taxing-master in taxing the costs should 
allow all reasonable costs, charges, A expenses 
of appearing before the committee A opposing 
the Bills In Parliament. — Cooper v. London, 
Chatham A Dover Ry. Oo. (1867), 17 L. T. 

, 283. 


PovmOcnciaSBiOK (1029), 3H.P.R. 

. •»* Costs follow event — Subfeet to 
discretion of court — Principles governing 
exercise of discretion.}— The ordinary 
rale it that ooeta should follow the 
event. But the ct. has a discretion 
to depart from thh rule, & such dis- 
cretion is to be exercised on well 
recognised principles.— A ssistant Ool- 

jyWTOB SALSETTE V. DAMOD ABBAS 
J2*mrorvAia>AS (1028), I. L. R. 63 Bom. 
178. — IND. 

. ex. Application to set aside awar d ** 
^abOiitu /or costs .] — Where on an 

, on imdsr sect. 882 at the 

Ufctwa jfitTppeB aaoowtod tz> 


a 


haring an award set aside, there is no 
power In the ct. to order the un- 
successful party to pay the oosts of 
appots. in connection with the arbn. 
proceedings. — Re Eld ridge Estate & 
District of Sumajs Co hpw., 11081) 8 
W. W. R. 223 : 44 O. K. 104. — CAN. 

PART VIII. SECT. 1, SUB -SECT. 1. 

so. Payment or tender of compensa- 
tion not necessary .] — Canadian Pacific 
Ry. Oo. v . Paul (1021), 27 Can. Ry. 
Oas. 417.— CAM. 

PART VltL SCOT. 1, SUB-SEOT. 8.— A 
al. — Or ex p r op riation proceedings 
completed.}— Goddard t. Bainmudge 
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L cubes Co. (1020), 20 B. C. R. 186.— 
OAK. 

PART VIII. SECT. 2, SUB-SECT. 1 

• sp. Application for warrant of pos- 
session — Jurisdiction of Exchequer 
Court to hear.] — Re Exchequer Court 
Jurisdiction, (1026) 4 D. L. R. 673. — 

CAN. 

m. .j— C anadian Na- 
tional Rt. Oo. v. Boland, (10281 14 
D. L. R. 703; (1026) Bxch. O. R. 173. 
—CAN. 

PART X. SECT. 1, SUBJECT. 2.— 
B. (e) I. 

y i. j— R. r. McKenzie (1800). 

2 Exch. 0. R. 108.— CAM. 




Cases 1206a — 2017a. English and Empire Digest Supplement. 


1205a. .] — Upon the expropriation o f land 

under statutory power, whether for the pur- 
pose of private gain or of good to the public 
at large, the owner is entitled to interest on 
the principal sum awarded from the date 
when possession was taken, unless the Act 
dearly shows a contrary intention. — Ingle- 
wood Pulp & Paper Co. v. New Bruns- 
wick Electric Power Commission, [1928] 


A. C. 492 ; 97 L. J. P. C. 118 ; 139 L. T. 
593, P. 0. 

1227. After this case add : — 

j — see , further , Charities, 

Vol. VIII., pp. 359, 300, Nos. 1558-1505. 
1237. Add. Annotation : — Reid. Clark v. Barnes, 
[1929] 2 Ch. 308. 

1242a. .] — Be Bromley Guardians (1845), 4 

L. T. O. S. 430. 


Part XI. — Application of Money Deposited in Bank. 


Settlmt., Williams Wynn v. Williams, [1922] 
2 Ch. 750. 


1275a. Order for purchase-money to remain on 
deposit In court — In lieu of Investment.]— 

Ex p. Trinity College, Cambridge (1897), 
Y. 8. 0. P. 

1279a. .] — Re St. Mary Magdalen, Oxford 

(1898), Y. 8. C. P. 

1382. Add. Annotation : — Apld. Ex p. Burdett 
Coufcts, [1927] 2 Ch. 98. 

1884. Add. Annotation: — Consd. Ex p. Burdett 
Coutts, [1927] 2 Ch. 98. 

1384a. Title not proved to be defective — 

Payment out ordered.] —Ex v. Burdett 
Coutts, [1927] 2 Oh. 98 ; 90 L. J. Ch. 453 ; 
137 L. T. 404 ; 71 Sol. Jo. 389. 

1500. Add. Annotation : — Consd. Re Williams' 


1560a. Encumbrancers otherwise secured need 

not be served.] — Where a petition was pre- 
sented for payment out of ct. of purchase- 
money paid in in respect of real estate pur- 
chased under the General Metropolitan Paving 
Act, service of the petition upon parties en- 
titled to certain small rent-charges charged on 
the property purchased, but which were amply 
secured on other property not included in the 
purchase, was held to be unnecessary. — Ex p. 
Mercers' Co. (1879), 10 Ch. D. 481; 18 
L. J. Ch. 384 ; 27 W. R. 424. 

1560b. Summons by Representative Body of 

the Welsh Church.]— Re Great Western 
Railway Act, 1911, Ex p. Great Western 
Ry., [1922] W. N. 148 ; 153 L. T. Jo. 339. 


Part XII. — Costs when Money Deposited — Liability of 

Promoters. 


1597. Add. Annotation : — A* to (2) Refd. Camp- 
bell v. Poliak, [1927] A. O. 732. 

1604. Add. Annotation : — Refd. Re Letters Patent 
No. 139207, Re Oarbonit Akt., [1924] 2 Ch. 53. 

1614a. .] — Re London Bridge Acts, 

Ex p. Tatham (1838), 3 Y. & 0. Ex. 07 ; 7 
L. J. Ex. Eq. 04 ; 2 Jur. 440 ; 100 E. R. 
017. 

1686a. .] — Ex p. Norfolk Ry. Co. 

(1800), 1 Drew. & Sm. 48, n. ; 02 E. R. 
290. 

dnnotation : — Apld. Re Cleveland’s H&rte Estates (1860), 
1 Drew. & Sm. 46. 


1707. Add. Citation Sub nom. Re Benyon's 
Trusts, 8 W. R. 425. 

1974. Citations : — Delete 6 Ch. App. 1, & add 
20 L. T. 940. 

1985. Add. Annotation : — Refd. Re Booth & 
Southend-on-Sea Estates Co.'s Contract, 
[1927] 1 Ch. 579. 

1997a. Transfer of fund from eharlty trustees to 
official trustees of charitable funds — Costs to 
be borne equally by promoters.]—#*; p 
Sunbury-on-Thambs Urban District 
Council, Ex p. Staines Reservoirs Joint 
Committee (1922), 80 J. P. Jo. 153. 


Part XIII. — Purchase of Particular Interests in Land. 


2017a. Agreement with mortgagor — Binding on 
mortgagee entering Into possession.] — Mold 
V . Wheatcroft (1859), 27 Beav. 510 ; 29 


L. J. Ch. 11 ; 1 L. T. 220 ; 0 Jur. N. 8. 2 5 
54 E. R. 202. 


FART X. SECT. 1, SUB-SECT. 4. 

p i. From Alina of caveat — 

Owner remaining in p oee e ee ion.} — Be 
Arbitration Act, Re Bochko A 
Winnipeg 8ohool District No. 1, 


(19941 4 D. L. R. 1017 ; S W. W. R. 
614.— CAN. 


s I. — Sydney Corporation (Amend* 
mmt) Jet (No 7 of 1984), 9. 171— 
stdnry MuinrTPAt Council Trot, 
(19971 A. 0. 706; 96 L. J. P. C. 194; 
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187 L. T. 707, P. C.— AUS. 

FART XII. SECT. «, SUB-SECT. 5.— A. 

s i. .1 — Re Ford ft Can- 

adian Pacific Ry Oo. (1996), 88 Can. 
Ry. Caa. 819.— CAN. 
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2038* For existing citations substitute the follow- 
ing paragraph & citations : — 

A bill filed against a railway co. by the 
grantee of an annuity charged on land taken 
by the co. stated that before the grant of 
the annuity the land was subject to a mtge. 
in feo, which had since been paid off, but that 
there had been no reconveyance ; that the 
defts., under the powers of their act, had 
given the pltf. notice to treat for the land 
charged with the annuity, but without any 
further proceeding had taken possession of 
the land. The prayer was that the co. 
might be decreed to pay the arrears of the 
annuity & to secure the future payment of it. 
The defence made by the answer & evidence 
was that the co. had purchased from the 
prior incumbrancer under a power of sale : — 
Held: pltf. could not on such pleadings 
enforce a specific performance of the notice 
to treat regarded as a contract to purchase 
pltfs.' interest. The prayer for general relief 
is not available for the purpose of obtaining 
a decree at variance with the case made by 
the statements of the bill. — Hiu v. Great 
Northern Ry. Co. (1854), 5 De. G. M. & G. 
66; 2 Eq. Rep. 1069; 23 L. J. Ch. 624; 


18 Jur. 685; 2 W. R. 335; 43 E. R. 
794, L.J\T. 

2035a. Lease granted after conveyance to 

promoters — Reference to ascertain validity of 
agreement for lease.] — Norfolk Ry. Co. v. 
Bayes (1849), 14 L. T. 0. 8. 170 ; 13 Jur. 435. 

2037. Add. Annotations : — Apld. Chocolate Ex- 
press Omnibus Co. v. London Passenger 
Transport Board (1934), 162 L. T. 63. Retd. 
Cardiff Corpn. v. Cook (1922), 92 L. J. Ch. 177. 

2038. Add. Annotations : — Apld. Cardiff Corpn v. 
Cook, [1923] 2 Ch. 115; Chocolate Express 
Omnibus Co. v . London Passenger Transport 
Board (1934), 152 L. T. 63. 

2059. Add. Citation 66 L. J. Q. B. 30. 

2067. Add. Annotations : — Consd. Matthey v. Curl- 
ing, [1922] 2 A. C. 180 ; Walton Harvey, 
Ltd. v. Walker & Homfrays, Ltd., [1931] 
1 Ch. 274. 

2068. Add Annotation : — Refd. Matthey v. Curling, 
[1922] 2 A. O. 180. 

2075. Add. Annotations : — Refd. Cardiff Oorpo. v. 
Cook (1922), 92 L. J. Ch. 177; Chocolate 
Express Omnibus Co. v. London Passenger 
Transport Board (1934), 162 L. T. 63. 


PART XIII. SECT. 8. 


-Halt of — Applied - 
S. O., 189'- 


2022 i. Interest- 
tion to reduce— R. S. O., 1&97 (c. 110). 
S9. 15. 16.1 — Re Kingston Light, 
Hbat Sc Power Co. & Kingston 
Corpn. (1904), 24 C. L. T. 358 ; 8 
O. L. R. 258 ; 3 O. W. R. 709.— CAN. 


so Bonus to mortgagee on payment 
of loan before maturity — Must be con- 
sidered in compensation .] — By a clduse 
in the deed of hypotheo afleoting a 
property expropriated, the owner 
(mtgor.) was obliged to pay to the 
mtgee. a certain sum as bonus, in the 
event of the loan being paid before 
maturity : — Held : the expropriating 
party must assume the payment of 
such bonus, to the exoneration of the 
owner (mtgor.) as part of the com- 
pensation to be paid him for the lands 
taken under the Expropriation Act. — 
R. V. Piokleman, [1932] Ex. C. R. 
202. — CAN. 


PART XIII. SECT. 5, SUB-SECT. 1. 


2044 i. Under invalid lease .] — 

Land expropriated by the Dominion 
Crown was leased for a period of five 
years under an instrument not regis- 
tered as required : — Held : the un- 
registered lease did not vest any estate 
or interest in the lessee & no was 
not entitled to compensation in respect 
of the expropriation. — R. v. Hudson’s 
Bat Co. (1921), 06 D. L. R. 509; 20 
Exoh. C. R. 413. — CAN. 


«L Disturbance of sporting 

rights. 1 — In arbn. proceedings follow- 
ing upon the compulsory acquisition 
by the Dept, of Agriculture for Scot- 
land of a deer forest which was let 
for purposes of sport under a ninety - 
nine years' lease, the tenant made a 
claim for personal loss In respect of 
dispossession of the subjects. His 
claim was opposed by the Dept., who 
maintained that a claim based on 
disturbance at the instance of a 'port- 
ing tenant was incompetent : — Held : 
rules (2) Sc (0) of Acquisition of Land 
(Assessment of Compensation) Act, 
1919 (o. 57), a. 2, did not have the 


effect of displacing In any way the 
rule, now well settled in the construc- 
tion of Lands Clauses Consolidation 
(Scotland) Act, 1845 (c. 19), that, 
where lands have been taken under 
compulsory powers, a tenant is entitled 
to full compensation for all loss re- 
sulting to him from dispossession ; &, 
further, thero was no distinction, in 
principle, between a claim for dis- 
turbance such as was here in quostion 
& a claim for ordinary business dis- 
turbance. — V ENABLES V. DEPARTMENT 

op Agriculture for Scotland, 11932) 
S. O. 573. — SCOT. 

PART XIII. SECT. 5, SUB-SECT. 3. 

■r. General rules.] — The rights con- 
ferred by a lease being a matter of 
property & civil rights, within the 
exclusive powers of the provincial 
legislature, the ot. in ascertaining the 
estate or interest of persons claiming 
compensation thereunder in an expro- 
priation by the Dominion Crown, will 
have regard to the laws affecting such 
estate or interest hi the province where 
the property is situated, notwithstand- 
ing Expropriation Act, ss. 25, 20. The 
compensation to be made to the lessee 
for the unexpired term of his lease 
should oover all reasonable cost of 
moving, refitting & settling the new 
premises ; loss of time in seeking new 
location ; depreciation of valuable 
business fixtures Sc fittings Sc damage 
thereto due to moving, etc.. Sc a certain 
amount for dislocation or disturbance 
of business, which, however, cannot be 
fixed with mathematical certainty. 
The customary test of market value is 
no test of value in arriving at the com- 
pensation to be allowed for a leasehold 
interest expropriated. — R. v. Bute 
Cafe, Ltd., [10291 Ex. C. R. 50.— 
CAN. 

si. .] — The Information 

herein was filed to have the compensa- 
tion to which deft, was entitled fixed 
by the ct. Deft, was lessee of the 
property expropriated, Sc by the terms 
of his lease was given an option to 
purchase the freehold : — Held .* as a 


lessee is entitled to compensation for 
the loss of his lease & as the option 
to purchase was one of the covenants 
of the lease, the right to purchase the 
freehold is an element to be considered 
in computing the compensation to be 
allowed deft. — R. v. North-Eastern 
Lunch Co., Ltd., [19331 Ex. C. R. 
64.— CAN. 

b t. .1 — Re Union 

Foundry & Machinery Works, Ltd., 
& St. John Harbour Comrs. (1929), 
1 M. P. R. 267. — CAN. 

sx. Building to be erected bp lessee .] — 
Held : in assessing the damages 

resulting from the expropriation of real 
property by the Crown, tho fuct that 
the owner of tho property expropriated 
had entered into a lease whereby the 
lessee was to erect a building on tho 
land, which, after the expiration of the 
lease, was to become the property of the 
owner of the land expropriated, must 
be considered. — R. v. Pierce & Gif- 
ford, [1038J Ex. C. R. 120.— CAN. 

PART XIII. SECT.^0, SUB-SECT. 1. 

f j. Entitled to offer — As well as 

owner.) — R. r. Musgravk, [1924] Exoh. 
C. R. 218.— CAN. 

PART XIII. SECT. 6, SUB-SECT. 2. 

•z. Measure of compensation — 
Licences.] — Where one is In occupation 
of part of a street under licence from 
the municipality, by the provisions 
of which lloenoe be was obliged to 
vacate upon notice before a given date. 
Sc when by reason of the expropriation 
of the property he was forced to vacate 
before such date, he becomes entitled 
to compensation for his loss of the use 
Sc occupation, as well as for the extra 
Inconvenience & expense occasioned 
by reason of having to make an 
immediate move instead of having 
the whole life of the licence to do eo, 
hot not to include the cost of moving.— 
Vajlencourt v . 11., [1928] Exoh. O. R. 
118.— CAN. 
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Part XIV. — Superfluous Lands. 


2186. Add . Annotation : — Retd. Oonron v. L. 0. 0., 
[1022] 2 Oh. 288. 

2174. Add, Annotations : — As to (1) Consd. Wath- 
upon-De&me Urban District Council v. Brown 
A Co., [1080] Ch. 172. Reid. Hargreaves, 


Ltd., Executors of, v, Burnley Corpn., [1036] 
8 All E. B. 050. 

2175. Add, Annotation : — Reid. Aldridge v, Wright, 
[1020] 2 K. B. 117. 

2177. Add. Annotation : — As to (1) Expld. A Dlstd. 
Re Glyn Valley Tramway Co., [1937] Ch. 406. 


Part XV. — Compensation for Land taken or used for 

Special Purposes. 


2201. Add. Annotation : — Reid. West Midlands 
Joint Electricity Authority v. Pitt, Minister 
of J Transport v. Pitt, [1932] 2 K. B. 1. 

2208a. — — .1 — Thurrock, Grays A Tilbury ' 
Joint Sewerage Board v. Thames Land" 
Co., Ltd., No. 050a, ante. 

2200* Add. Annotation: — Consd. Holt Bros. & 

♦ Whitford v. Axbridge Rural District Council 
(1031), 05 J. P. 87. 

ii. Basis of Compensation (p. 203). 

2211a. On withdrawal of notice to treat — National 
Economy (Road Servloes) Order, 1081 — What 
are “ expenses.*’] — On the withdrawal by a 
county council of a notice to treat in respect 
of certain premises reaps, became entitled to 
compensation “ equal to the amount of any 
expenses . . . reasonably incurred by [them] 
by reason or in consequence of the service of 
the notice to treat.” 

Before the date of such service reaps, had | 
become lessees of the premises at a ground j 
rent, A had also borrowed money wherewith j 
to purchase the lease. They claimed as such 
** expenses ” a proportionate part of the 
ground rent A of the interest on the said 
borrowed money for the period of the cur- 
rency of the said notice : — Held : these 
payments were not expenses “ incurred . • . 
by reason or in consequence of the service of 
the notice to treat ” but by reason of ante- 
cedent contractual liability, A were not, 
therefore, the subject matter for compensa- 
tion. — London County Council v. Monta- 
gue Burton, Ltd., [1934] 1 K. B. 300 ; 103 
L. J. K. B. 86 ; 150 L. T. 178 ; 97 J. P. 318 ; 
31 L. G. R. 385, D. C. 

Before Sub-sect. 2 (p. 203), add t — 

(d) By Action. 

2212a. Admission of liability-— Right to oontinue 
aoflon.} — Where a local authority have 
Intimated that they do not dispute their . 
liability for damage done to premises, the 
owner of such premises is entitled to continue 
the action instituted by him before the 
defts. admitted liability, claiming a declara- 
tion that defts. are liable to pay compensa- 
tion. — Holt Bros. A Whitford v. Axbridge 
Rural District Council (1031 ), 05 J. P; 87. 

2214. Add. Annotation : — Apld. Chocolate Express 
Omnibus Co. v. London Passenger Transport 
Board (1034), 152 L. T. 63. 


2218. Add. Annotations : — Retd. Cardiff Corpn. v. 
Cook (1922), 92 L. J. Oh. 177; Chocolate 
Express Omnibus Co. v. London Passenger 
Transport Board (1934), 152 L. T. 63. 

2222a. Loss of trade A licence A value 

of trade fixtures not considered.] — North- 
wood v. London County Council, [1926] 2 

K. B. 411 ; 95 L. J. K. B. 862 ; 136 L. T. 
159 ; 90 J. P. 128 ; 42 T. L. R. 508 ; 24 

L. G. R. 415, D. G. ; on appeal (1927), 90 
L. J. K. B. 620, C. A. 

2225a. Must be within three years of 

confirmation of Order.]-— It is insufficient to 
serve notice to treat within the three years, 
A where that had been done, but the hearing 
of the arbitration to determine compensation 
was not held within the three years : — Held : 
the powers of the local authority had lapsed, 
A prohibition would lie to the official arbi- 
trator. — R. v. Webster, Ex p. Marshall 
(1931), 95 J. P. 220 ; 30 L. G. R. 29, D. O. 

2225b. 'Under Housing, Town Planning, etc.. Act, 
1919 (c. 35) — Acquisition of land — Extent of 
powers.] — Under the above Act, defts. made 
an order, subsequently confirmed by the 
Minister of Health, for the compulsory 
acquisition for the purposes of a scheme 
under sect. 1 of the Act, of three thousand 
acres for the erection of working-clqss houses 
for the accommodation of one hundred A 
twenty thousand persons. They also pro- 
posed to acquire compulsorily a beerhouse 
within the area with the objects, (a) of con- 
trolling or regulating the traffic in intoxicating 
liquor on the site, that control to be based on 
management by some co. or assocn. whose 
servants were not to have a pecuniary 
interest in the sale of alcohol, A (S) of pro- 
viding for the general entertainment A 
refreshment of the population : — Held : the 
Act contemplated extensive schemes for the 
provision of working-class houses . by local 
authorities, involving in many cases the 
acquisition of considerable areas of land A 
extending even to the creation of a new town ; 
sect. 12 (1), treated the land within the 
selected area as a whole, A as something in 
the nature of a building estate, A, as incidental 
to the complete control of the development 
of the building aoheme, empowered the local 
authority to acquire any houses or other 
buildings, whether the same were or were not 
required for use as, or as a site for, workmen’s 
dwellings, or for roads or other purposes 
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mentioned in the earlier Housing Acte $ A 
that power w m not limited to houses which 
it was proposed to adapt for working-class 
accommodation under the power to alter 
contained in the later part of the sub-sect. ; 
upon the above construction of the Act, 
subject to confirmation by the Minister of 
Health, defts. had power under sect. 12 (1) 
of the Act to acquire compulsorily the beer- 
house in question for the attainment of the 
objects above-mentioned. 

Semble : both under sect. 12 (2) of the 
Act, & under Housing of the Working OlasseB 
Act, 1903 (c. 39), s. 11, defts. had a similar 
power for effecting the like objects. — Oonron 
v . London County Council, [1922] 2 Oh. 
283 ; 91 L. J. Oh. 386 ; 126 L. T. 791 ; 81 

J. P. 109 5 38 T. L. R. 380 ; 20 L. G. R. 131 ; 
sub worn Oonson v. London County 
Council, 66 8ol. Jo. 350. 

2225o. Under Housing Act, 1925 (o. 14) — Assess- 
ment of compensation — Whether under Acqui- 
sition of Land (Assessment of Compensation) 
Act, 1919 (c. 57), s. 7.]— Housing Act, 1925 
(c. 14), s. 46, provides for the assessment of 
compensation for land acquired compulsorily 
under an improvement or reconstruction 
scheme made under that Act in a manner 
differing in certain respects from that pre- 
scribed by the Act of 1919 : — Held : even on 
the assumption that Acquisition of Land 
(Assessment of Compensation) Act, 1919 
(c. 67), s. 7 (1), purports to apply to future 
Acts, Housing Act, 1925 (c. 14), s. 46, in so far 
as its provisions for the assessment of com- 
pensation for land acquired thereunder are 
inconsistent with the provisions of the earlier 
Act of 1919, repeals by implication these 
provisions of that earlier Act. 

Per Avory, J. ; Sect. 7 (1) of the 1919 Act 
on its true construction applies only to Acte 
which existed at the time when that Act was 
passed, & not to future Acts. — Vauxhall 
Estates, Ltd. v. Liverpool Corpn., [1932] 
1 K. R. 733 ; 101 L. J. K. B. 779 ; 95 J. P. 
224 ; 48 T. L. R. 100 ; 75 Sol. Jo. 886 ; sub 
nom . Vauxhall Estates, Ltd. v. Liverpool 
Corpn., Grosvenor Estates, Ltd. v. Liver- 
pool Corpn., Whitechapel Estates, Ltd. 
v. Liverpool Corpn., Rymer v. Liverpool 
Corpn., 146 L. T. 167 ; 30 L. G. R. 22. 

Annotation : — Apprvd. Ellen Street Estates, Ltd. v. Minister 
of Health, [1034] 1 K. B. 690. 

2225d. .] — Held: (1) Parliament 

cannot bind itself as to the form of subse- 
quent legislation & cannot effectively enact 
that a provision in one statute shall not be 
altered by a subsequent Act save by express 
words ; (2) Housing Act, 1925 (c. 14), s. 46, 
so far as its provisions are inconsistent with 
those of Acquisition of Land (Assessment of 
Compensation) Act, 1919 (c. 57), has repealed 
by implication the provisions of that Act. — 
Ellen Street Estates, Ltd. v. Minister 
of Health, [1934] 1 K. B. 590 ; 103 L. J. 

K. B. 364 ; 160 L. T. 468 ; 98 J. P. 157 ; 
32 L. G. R. 233, C. A. 

2225e. Notice to treat— -Whether service neces- 

sary before service of notice of entry.] — 
(1) It is proper to serve the two notices 
simultaneously. 

(2) If a notice to enter is served before a 
notice to treat has been served, that notice 
operates as a notice of intention to enter not 
leas than twenty-eight days after the service 


of both notices, that is, not less than twenty- 
eight days after the subsequent service of 
the notice to treat. — Liverpool Corpn. v. 
Rose (1935), 100 J. P. 62 ; 79 Sol. Jo. 839 ; 
34 L. G, R. 181, 0, A. 

2225f. Open spaee within London Open 

Spaces Act, 1893, c. lxxi.] — By London Open 
Spaces Act, 1893 (c. lxxi.), Hackney Marshes 
was vested in the L.C.C. in fee simple as A 
for an open space for the perpetual use 
thereof by the publio for exercise & recreation. 
Sect. 12 of that Act provided that the 
council might from time to time exchange 
any lands forming part of Hackney Marshes 
for any other lands “ adjoining.” In 1935, 
the L.C.C., in purported exercise of their 
powers under sect. 65 of Housing Act, 1925 
(c. 14), of appropriating for housing lands 
vested in them, resolved that, subject to 
the certificate of the Minister under sect. 
103 (1) of that Act, thirty acres of Hackney 
Marshes should be appropriated for housing 
& that fifty acres of land at Cbigwell, about 
seven miles awav, should be given in ex- 
change. Appct. having addressed a protest 
to the Minister against the proposed appro- 
priation & exchange was informed that the 
Minister proposed to hold a public inquiry 
under sect. 103 (2) of Housing Act, 1925 
(c. 14). 

The appct. then obtained a rule nisi for a 
writ of prohibition to prohibit the Minister 
from (a) consenting to the appropriation by 
the L.O.O. of a portion of Hackney Marshes, 
(6) issuing his certificate under sect. 103 (1) of 
Housing Act, 1926 (c. 14), approving the 
giving in exchange of an area of land at 
Chigwell, & ( c ) holding a public local inquiry 
in relation to those matters under sect. 103 (2) 
of Housing Act, 1925 (c. 14) : — Held ; 

(1) prohibition would lie ; (2) in exercising 
its powers of appropriation of land under 
sect. 65, a local authority need not act by an 
“ order,” & therefore the resolution of the 

L.C.C. was not bad merely because it was 
not under seal ; (3) Housing Act, 1925 (c. 14), 
which is a consolidating Act repealing & re- 
enacting Housing of the Working Classes 
Act, 1890 (c. 70), & Housing, Town Planning, 
etc., Act, 1909 (c. 44) (from which ss. 65 & 
103 are respectively taken), did not affect 
an Act passed between the original enactment 
of sect. 57 (3) of the Act of 1890 & its re- 
enactment in sect. 65 of the consolidating 
Act. It was manifest that the council could 
not, immediately after the Act of 1893 had 
vested Hackney Marshes in them as an 
open space, have appropriated part of the 
Marshes for housing under the Act of 1890. 
They had no greater powers under the Act 
of 1925 ; (4) the maxim ” qeneralia spedalibus 
non derogant ” also applied to prevent the 
Housing Act, 1925 (c. 14), overriding the 
special provisions of London Open Spaces 
Act, 1893 (c. lxxi.), with regard to Hackney 
Marshes. — R. v. Minister of Health, Ex p. 
VlLLTERfl, [1936] 2 K. B. 29 ; [1936] 1 All 
E. R. 817 ; 106 L. J. K. B. 792 ; 154 L. T. 
630 ; 100 J. P. 212 ; 62 T. L. R. 408 ; 80 
Sol. Jo. 426 5 34 L. G. R. 203, D. C. 

2225g. Whether local authority must act by 

order,] — R. v . Minister of Health, 
JBjc p. Vxllusrs, No. 2225f, ante . 

2225h* Under Housing Act, 1936—“ Park, garden 
or pleasure ground ” — What is.] — For the 
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purpose of building houses, a local authority 
made an order for the compulsory purchase 
of a field some 70 yards distant from a 
mansion, So mainly used for pasturing stock. 
The field had also been used from time to 
time for the festivities of local societies, & 
the children of the village were allowed to 
play there at such times. It was contended 
that the land was part of a park, garden or 
pleasure ground, or was otherwise required 
for the amenity or convenience of the 
mansion : — Held : the land in question was 
not part of any park, garden or pleasure 
ground, nor was it required for the amenity 
or convenience of the mansion, So the order 
was properly made . — Re Newhtll Com- 
pulsory Purchase Order, 1937, Payne’s 
Application, [1938] 2 All E. It. 163 ; 102 
J. P. 273 ; 82 Sol. Jo. 376 ; eub nom . Payne r. 
Minister op Health, 158 L. T. 623 ; 36 
L. G. R. 280. 

Annotation : — Consd. lie Ripon (Highfleld) Housing: Order, 
1 938, White A Collins Applications, I1D39] 3 All E. R. 
548. 

2262. Add. Annotation : — As to (3) Refd. Conron 
17. L. C. C., [1922] 2 Ch. 283. 

2259. Add. Annotation : — Consd. Silcock & Sons v. 
Green, [1930] 1 K. B. 478. 

2262. Add. Annotation : — Apld. Silcock So Sons v. 
Green, [1936] 1 K. B. 478. 

2265. Add. Annotation : — Apld. Silcock So Sons v. 
Green, [1930] 1 K. B. 478. 

2268. Add. Annotation : — Consd. Silcock So Sons v. 
' Green, [1930] 1 K. B. 478. 

2268a. Uncompleted building.] — A local 

authority purporting to act under the powers 
conferred by Metropolitan Paving Act, 1817, 
served on deft, a written notice to treat for 
the compulsory purchase of part of a piece of 
land on which a house then uncompleted was 
in course of erection : — Held : (1 ) the principle 
that a notice to treat for the compulsory pur- 
chase of part of a building is bad if the 
purchase of the part will cause a substantial 
interference with or alteration in the character 
of the whole building, applies where the 
building, part of which it is proposed to 
purchase compulsorily, is not complete at 
the time the notice is given, being in course of 
construction ; (2) the notice is bad if it 

refers to “ land ” only, being the site of the 
building part of which it is proposed to 
purchase compulsorily. — Silcock & Sons v. 
Green, [1930] 1 K. B. 478 ; 105 L. J. K. B. 
170 ; 154 L. T. 170 ; 100 J. P. 91 ; 62 
T. L. R. 156 ; 79 Sol. Jo. 988 ; 34 L. G. R. 
71. 

2269. Add. Annotation : — Consd. Silcock & Sons v. 
Green, [1936] 1 K. B. 478. 


2269a. Notice to treat referring to “ land 
Validity.]— Silcock & Sons v. Green, No. 
2268a, ante. 

2283. Add. Annotation : — Consd. Silcock So Sons v. 

Green, [1936] 1 K. B. 478. 

2286a. Compensation for damage to land by sever- 
ance not Included.] — Oourtaulds, Ltd. v. 
City op London Corpn., [1926] 2 K. B. 506 ; 
95 L. J. K. B. 972 ; 136 L. T. 275; 90 J. P. 
164 ; 42 T. L. R. 781 ; 70 Sol. Jo. 1024 ; 24 
L. G. R. 538, D. 0. 

2298. Add. citation [1921] 1 Oh. 299. 

Add. Annotations : — Refd. Re Blackpool 
Corpn. So Barritt, etc. (1931), 95 J. P. 103 ; 
West Midlands Joint Electricity Authority 
17 . Pitt, Minister of Transport v. Pitt, [1932] 
2 K. B. 1. 


Sub-sect. 3. — Unemployment. 

See Public Works Facilities Act, 1930 (c. 50). 

3300a. Validity of order — Inclusion of name of 
owner of easement.] — By a conveyance made 
in 1932 appct. sold land to a purchaser in fee 
simple subject to reservations in favour of 
himself So his grantees of certain rights to 
surface So underground water. Subsequently 
the local district council as water authority 
acting ostensibly under the Public Works 
Facilities Act, 1930 (c. 60), s. 2, made an 
order purporting to be a compulsory purchase 
order in the prescribed form authorising 
them to purchase a part of the land com- 
prised in the conveyance, there being inserted 
in the schedule to the order under the heading 
“ Owners or Reputed Owners ” not only the 
name of the purchaser under the conveyance 
but also the name of appct.. So under the 
heading “ Quantity, Description So Situation 
of the lands ” a full description of the land 
but no mention of appct. ’s easement over it ; 
So the council served upon appct. a notice 
of the making of the order purporting to be 
a notice in accordance with the Act So in the 
prescribed form, the schedule to which notice 
contained a full description of the lands but 
made no mention of the easement. Appct. 
gave notice of objections to the confirmation 
of the order by the Minister of Health, & by 
direction of the Minister a public local inquiry 
was held in regard to the matter before an 
officer of the Ministry, who stated that the 
objections raised points of law which could 
not be dealt with by him but must be con- 
sidered by the Minister. Having considered 
the objections & read the report of the 
officer, the Minister confirmed the order. 
Appct. thereupon made an application to the 


PART XV;* SECT. 3, SUB-SECT. 6. 

«v. Amount of land — Amount 
necessary for contemplated teorfcs.] — 
Deft, oorpn. issued to pltf . notice of ite 
Intention to take the whole of her land 
for a certain public work, although It 
admitted that the area was larger than 
that actually required for the con- 
templated work. It also refused pltf. ’a 
application for a permit to build on 
the land, on the ground of Its intention 
to take same for the work : — Helds 
It had no power under Public Works 
Act, 1008, to take a larger area than 
it actually required for the public 
work. — Quinlan v. Wrllinoton 
Corpn., TlOSO) N. Z. L. R. 401. — N.Z. 


■w. Time for valuation — Successive 
declarations relatino to different land .} — 
The local government published under 
Land Acquisition Act, 1894, s. 6, a 
declaration that land belonging to 
applts. respectively & land belonging 
to other persons were required for 
publio purposes. Five months later 
the govt, published another declaration 
for the acquisition of applts.* lands 
only ; the declaration stated that the 
earlier declaration was thereby can- 
celled : — Held : having regard to Land 
Acquisition Act, 1804, s. 83 (1), the 
compensation should have been based 
upon the value of the land at the date 
of the publication of the later declara- 
tion. — mx But e. Rangoon Collector 
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<1920), 56 L. R. Ind. App. 210.— IND, 

PART XV. SECT. 8, SUB-SECT. 7.— 0. 

■x. Land taken under Winnipeg 
Charter— Time for makino claim .) — 
Delta.’ claim was for compensation 
for their land injuriously affected by 
the exercise of the powers of the City 
under the Charter, A bad been expressly 
recognised by a bye-law of the council : 
— Held: the Charter had. under the 
circumstances* no application to the 
claim of delta., & they had all the time 
allowed them by the general law 
applicable to the case for making their 
claims. — winnipbo Corpn. v. Toronto 
Gxnxral Trusts Oorpn. (1011), 90 
Man. L. R- 546.— CAN. 


Vd. XI.— Compulsory Purchase of Land. Cases 2300a— 3800L 


High Ct. under Sched. I., Fart HI., para, 2, 
of the Act that the order might be set aside 
on the grounds : (I) that the order was not 
within the powers of the Act, inasmuch as, 
though the Act authorised only the purchase 
of land, the order included the name of appct. 
who had merely an eaasment oyer the land 
A therefore purported to acquire what was 
not land ; (2) the property to be acquired 
was not sufficiently described in the order 
or the notice thereof, as no mention was made 
in them of appot.’s easement; A, further, 
that the notice of the order did not, pursuant 
to Sohed. I,, Part II., para. 3 (6), of the Act 
state the “ effect of the order,” because it 
did not bring home to the applicant what 
effect the order would have upon him or 
his property ; & (3) that the Minister did not 
before deciding whether or not the order 
should be confirmed give appct. an 
opportunity of coming before him & stating 
to legal arm anents m support of the ob- 
jections] — Meld: the application could not 
be supported on any of these grounds, & 
must therefore be refused. — Be Simeon 
(X W. B.) f jl935] 2 K. B. 183; avJb nom. 
Simeon v. Minister of Health, 104 L. J. 
K. B. 330 ; 162 L. T. 372 ; 99 J. P. 167 ; 61 
T. L. R. 236 ; 79 Sol. Jo. 109 ; 33 L. G. R. 
76. 

2800b. — — Description of property — Omission of 
easement.] — Be Simeon ( J. W. B.), No. 2300a, 
ante . 

2800e. Notice of order — Omission to state effect 
of order.]— -Be Simeon (J. W. B.), No. 2300a, 
ante. 

2800d. Confirmation of order by Minister — Appli- 
cant not heard on objection on point of law.]— 
Be Simeon (J. W. B.), No. 2300a, ante. 


2800e. Public inquiry — Appointment of technloal 
assessor— Validity.] — Be Manchester City 
(Ringway Airport) Compulsory Purchase 
Order, 1934, No. 2300f, post. 

2300f. Quashing order — Order ultra vires — No 
prejudice.] — (1 ) Under Public Works Facilities 
Act, 1930 (o. 60), Sched. I., Part III. (2), the 
High Ct. has power to quash a compulsory 

S urchase order, “ if satisfied that the order 
[ not within the powers of the Act or that 
the interests of the appct. have been sub- 
stantially prejudiced by any requirement of 
this Act not having been complied with.” 
The provision that appct. must have been 
substantially prejudiced applies to both the 
above grounds of objection to an order. 
Accordingly, if an order is not within the 
powers of the Act, by reason of the Minister 
having failed to act judicially in some 
particular or for some other cause, the order 
will not be quashed, unless it is also shown 
that the interests of appct. have been pre- 
judiced thereby. (2) Held : further, on the 
facts, a tentative approval of a scheme con- 
templated as a result of the order, expressed 
in a letter written by the Minister to the 
promoters of the scheme, did not prevent 
the Minister from bringing a judicial mind to 
bear on the matters in issue, A the public 
local inquiry, which under the Act the 
Minister is bound to hold before confirming 
the order, was not invalidated by the appoint- 
ment of a technical assessor to sit with the 
inspector who held the inquiry. — Be Man- 
chester City (Ringway Airport) Com- 
pulsory Purchase Order, 1934 (1936), 153 
L. T. 219 ; 99 J. P. 819 ; 79 Sol. Jo. 603 ; 
33 L. G. R. 314. 

Annotation : — Generally, Reid. Horn v. Minister of Health 
U933] 8 All K. II. 1299. 


COMPTROLLER. 

See Patents; Trade Marks. 


CONDONATION. 

See Husband and Wife^ 


J.8. 
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Cases 1— 17a. 


English and Empire Digest Supplement. 


CONFLICT OF LAWS. 


Part I. — Principles of Jurisdiction. 


1 # Add. Annotation : — Refd. Whitney v. I. R. 
Comrs. (1025), 42 T. L. R. 58. 

0. Add. Annotation : — Folld. Re Viewer, Holland 
v. Drukker, [1928] Oh. 877. 

6a. .] — The English cts. will not entertain an 

action for the enforcement of the revenue 
law of a foreign State. — Re Visser, Queen 
op Holland v. Drukker, [1928] 1 Ch. 877 ; 
97 L. J. Oh. 488 ; 139 L. T. 658 ; 44 T. L. R. 
092 ; 72 Sol. Jo. 518. 

8. .] — The Spanish Govt, declared 

deft, the ex- King of Spain, to be a traitor, & 
decreed that all his property & grounds of 
action should be seized for the benefit of the 
State, & that all bankers in Spain having in 
deposit any such property should make 
delivery thereof to the Spanish Treasury.* 
Certain securities, the private property of 

* deft, had been deposited at the W. Bank in 
London to the order of pltfs. a Spanish bank 
in Spain, as deft.’s agents. Both pltfs. & 

* deft, claimed the delivery up of these 
securities & the W. Bank interpleaded : — Held : 
as pltfs. claimed no personal title to the 
securities, were not asserting their contractual 
rights as they originally existed but those 
rights as altered by the above decrees, upon 
which they must rely, & as, in substance, they 
were not asserting their own right at all, but 
that of the Spanish State, a judgment in 
their favour would involve the execution of 
a foreign penal law. Therefore pltfs.* claim 
failed. — Banco de Vizcaya v. Don Alfonso 
db Borbon y Austria, [1935] 1 K. B. 140 ; 
104 L. J. K. B. 46 ; 151 L. T. 499 ; 50 T. L. R. 
284 ; 78 Sol. Jo. 224. 

11. Add. Annotation : — Refd. Kramer v. A.-G., 
[1923] A. O. 528. 

12. Add. Annotation : — As to (1) Apprvd. Kramer 
v. A.-G. (1922), 92 L. J. Ch. 1. 

After this case add ” Who are foreign 
nationals within Treaties of Peace & con- 
sequent Orders generally, see Aliens, Nos. 
49a et seq. t ante . 

18. Add. Citation : — 2 T. L. R. 110, D. 0. 


14. Add . Annotation : — Consd. Foster v . Driscoll, 
Lindsay v . Attfleld, Lindsay v . Driscoll, 
[1929] 1 K. B. 470. 

17. Add. Annotations : — As to (1) Consd. Bank of 
Ethiopia v. National Bank of Egypt & 
Liguori, [1937] 3 All E. R. 8. Dlstd. llaile 
Selassie v. Cable & Wireless, Ltd. (No. 2), 
[1939] Ch. 182. Refd. The Jupiter (1924), 
93 L. J. P. 160 ; Russian Commercial & 
Industrial Bank v. Comptoir D’Escompte De 
Mulhouse (1924), 93 L. J. K. B. 1098; 
Banco de Bilbao v. Rey, [1938] 2 All E. R. 
253. As to (2 ) Folld. White, Child & Beney v. 
Simmons ; White, Child & Beney v. Eagle 
Star & British Dominions Insce. (1922), 127 
L. T. 671. Refd. Fenton Textile Assocn. 
v. Krassin (1921), 38 T. L. R. 259 ; Banque 
Internationale De Commerce De Petrograd 
v. Goukassow (1924), 40 T. L. R. 837 ; Lazard 
Bros. & Co. v. Midland Bank, Ltd. (1932), 
49 T. L. R. 94. As to (3) Consd. The Jupiter 
(No. 3) (1927), 137 L. T. 333. Generally , 
Refd. Musmann v. Engelke (1927), 43 T. L. R. 
085 ; Re Russian Bank for Foreign Trade, 
[1933] Ch. 745 ; Compania Naviera Vascon- 
gada v. Cristina S.S., [1937] 4 All E. R. 313 ; 
The Arantzazu Mendi, [1939] P. 37. 

17a. .J — Pltfs. were an English 

limited co. of engineers & merchants. Part 
of its business was transacted in Russia, & 
for the purpose of that business pltfs., through 
their London bankers, deposited moneys & 
Russian Treasury Bonds with the Petrograd 
branch of the Banque de Commerce de 
1’Azotf-Don. Having done so, pltfs. took 
out two policies of insurance to insure them- 
selves against loss or damage to the insured 
property 44 directly caused by fire, rioters, 
civil commotions, war, civil war, revolutions, 
rebellions, military or usurped power. . • .” 
No claim was to attach under the policy 
{inter alia) 44 for confiscation or destruction 
by the Govt, of the country in which the pro- 
perty is situated.” In Dec. 1917, during 
the currency of the policy, the Banque de 
Commerce was occupied by soldiers & sailors 
of the Red Guard, & by the Bolshevists, 


PART I. SECT. 1. 

2 lit. .] — A husband obtained 

decree of divorce againBt his wife in an 
undefended action m Scotland. There- 
fore, while he was resident in England, 
his former wife brought an action 
against him in Scotland for reduction 
of the deoreo, on (inter alia ) the ground 
that the et. had had no jurisdiction to 
entertain the action of divorce, the 
husband being domiciled in England. 
At a proof it was established that, in 
the divorce proceedings, the husband 
had deliberately misled the ot. as to 
his domicile, Sc had thereby procured 
the deoreo of divorce : — Held : even 
though the decree of divorce was one 
the ot. hod had no jurisdiction to grant 
Sc which had been obtained only 
through the husband's false evidence, 
yet the ot. oould not competently 
entertain the action to reduce that 
decree, the defender not beings 
personally subject to its jurisdiction ; 
action dismissed. — Aoutt v. Acutt, 
(1936] S. O. 386. — SOOT. 


h i. .] — A foreign subject 

comes within the purview of all Acts 
in force in British India, if he chooses 
to oome into the country, unless such 
Aot specially exempts him. Ignorance 
of law enforceable in British India 
might be pleaded in mitigation of 
sentence but affords him no sort of 
privilege or immunity. — Jitendranath 
Ghosh r. Chief Secretary to Bengal 
Govt. (1932), I. L. R, 60 Cal. 364.— 


•b. Tort committed within juris- 
diction — By party resident outside .] — 
An action founded on tort oommitted 
within the jurisdiction by a party 
resident outside the jurisdiction may 
be tried by an Ontario et. — Anderson 
«. Thomas, (19351 SD.L.R. 286.— 
CAN. 


so. .1 — A judge of the cir- 

cuit ot. has no jurisdiction to try an 
action for tort where deft, does not 
ordinarily reside or carry on any pro- 
fession, business or occupation in 
any part of the Irish Free State. — 
G ALLEN v. LEE, (1936] I. R. 142.— IR 
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so. Proceedings in tort against foreign 
executors — One executor temporarily re- 
sident in jurisdiction.} — In an action 
ot damages for personal Injuries arising 
out of a motor car accident In Scotland, 
pursuers sought ( inter alia ) to establish 
that the accident was due to the 
fault of the driver ot the car in which 
they were travelling, who had died as 
a result of the accident. Sc they called 
his exora. as defenders. Deceased was 
a domiciled Englishman, his executry 
estate was wholly Bltuated in England, 
Sc the exors., two in number, were 
domiciled Sc resident there. Personal 
service of the summons was made upon 
one of the exors. In bis executorial 
capacity, while be was temporarily 
in Scotland. Both exors. having lodged 
defences to the notion. Sc having 
pleaded that they were not subject to 
the jurisdiction of the Ct. of Session : — 
Held : jurisdiction had not been 
established against the exors., in respeet 
that only one of them had been 
personally cited In Scotland. — Dalziel 
v. Ooulthubst*8 Xxobs., (1934] 8. a 
664.— BOOT. 



Vol. XL — Conflict ot Laws. Cases 17a — 52a. 


purporting to act under the authority of an 
executive committee of the Oomznissaries 
of the People. They demanded & obtained 
control & possession of the bank & everything 
contained in it, including the insured property. 
Two actions were brought claiming for losses 
under the policies, & the question arose with 
regard to the recognition of the Soviet Govt, 
as a sovereign power : — Held : on the informa- 
tion then available, the act of the military in 
seizing the insured property was an act of 
confiscation by the Govt, of Russia which 
was in existence at the material time, & 
had since been recognised by His Majesty’s 


Govt, as the de facto Govt, of Russia, & was 
not an act of a usurped authority ; therefore 
the claim failed by reason of the clause which 
provided that no claim was to attach under 
the policy “ . . . for confiscation or destruc- 
tion by the Govt, of the country in which the 
property is situated.” — Whitk, Child & 
Beney, Ltd. v 8immons, White, Child & 
Beney, Ltd. v. Eagle Stab & British 
Dominions Insurance Co. (1022), 127 L. T. 
571 ; 38 T. L. R. 616, 0. A. 

Annotations : — Reid. Bank of Ethiopia v. National Bank of 
Egypt Sc Liguori, [1937] 3 All E. R. 8 ; Banco do Bilbao v. 
Roy, [1938] 2 All E. R. 253. 


Part II- 

10. Add. Annotations : — As to (2) Refd. Fleming 
v . Horniman (1928), 138 L. T. 669. As to 

(3) Consd. Ramsay v. Liverpool Royal In- 
firmary, [1930] A. C. 588 ; A.-G. v. Yule & 
Mercantile Bank of India (1931), 145 L. T. 
9. Refd. Re Annesley, Davidson v. Annesley, 
[1926] Ch. 692 ; Boldrini v. Boldrini & 
Martini, [1932] P. 9 ; Abraham v. A.-G., 
[1934] P. 17 ; Gulbenkian v. Gulbenkian, 
[1937] 4 All E. R. 618; I. R. Comrs. v. 
Cohen (1937), 21 Tax Cas. 301. As to 

(4) Consd. Re Askew, Marjoribanks v. Askew, 
[1930] 2 Ch. 259. Generally , Refd. A.-G. for 
Alberta r. Cook, [1926] A. C. 444. 

22. Add. Annotation: — As to (2) Apld. Bryce v. 

Bryce (1932), 49 T. L. R. 177. 

82. Add. Annotation: — As to (1) Consd. Boldrini 
v. Boldrini & Martini, [1932] P. 9. 

84, Add. Annotations: — As to (1) Refd. I. R. 
Comrs. v. Cohen (1937), 21 Tax Cas. 301. 
As to (3) Refd. Ramsay v. Liverpool Royal 
Infirmary, [1930J A. C. 588. 

38. Add. Annotations: — As to (1) Refd. A.-G. v> 
Yule & Mercantile Bank of India (1931 )» 
145 L. T. 9 ; Abraham v. A.-G., [1934] P. 17 ; 
I. R. Oomrs. v. Cohen (1937), 21 Tax Cas. 301. 
Generally , Refd. A.-G. for Alberta v . Cook, 
[1926] A. C. 444 ; Re Askew, Marjoribanks 
v. Askew, [1930] 2 Ch. 259 ; Ramsay v. 
Liverpool Royal Infirmary, [1930] A. C. 588 ; 
Boldrini v. Boldrini & Martini, [1932] P. 9 
Refd. Herd v. Herd, [1936] 2 All E. R. 1516. 

37. Add. Annotation: — Refd. Fleming v. Horni- 
man (1928), 138 L. T. 669. 

38. Add. Annotations : — Consd. Ramsay v. Liver- 
pool Royal Infirmary, [1930] A. C. 588 ; Peal 
v. Peal (1930), 143 L. T. 768 ; A.-G. v. Yule 
& Mercantile Bank of India (1931), 145 L. T. 


-Domicil. 

9. Refd. Rudd v. Rudd, [1924] P. 72; 
Ross v . Ross, [1930] A. 0. 1 ; Boldrini v. 
Boldrini & Martini, [1932] P. 9 ; Herd v . 
Herd, [1936] 2 All E. R. 1616 ; Gulbenkian u. 
Gulbenkian, [1937] 4 All E. R. 618 ; I. R. 
Comrs. v. Cohen (1937), 21 Tax Cas. 301. 

40. Add. Annotation : — As to (2) Refd. Boldrini 
v. Boldrini & Martini, [1932] P. 9. 

44. Add. Annotation : — Refd. A.-G. v. Belilioe, 
[1928] 1 K. B. 798. 

45. Add. Annotation: — As to (l) Refd. Gulben- 
kian v. Gulbenkian, [1937] 4 All E. R. 618. 

48a. .] — Where a man leaves the countrv 

of his domicil of choice with the fixed & 
settled intention to give up residence there, 
& thereupon reverts to his domicil of origin, 
if he afterwards changes his mind, & forms 
the intention of returning to that country, 
as permanently residing there, he ro-acquires 
a domicil of choice there, only when with that 
intention he again resides there. The domicil 
of choice must be re-acquired by fulfilment of 
the same conditions as when it was formerly 
acquired. — Fleming v. Horniman (1928), 
138 L. T. 669 ; 44 T. L. R. 315. 

50. Add. Annotation: — As to (6) Refd. Re An- 
nesley, Davidson v. Annesley, [1926] Ch. 692. 

51. Add. Annotations : — As to (2) Apld. Bryce v. 
Bryce (1932), 49 T. L. R. 177. Refd. Rudd 
v. Rudd, [1924] P. 72. 

52a. .] — (1) In questions of domicil, less 

weight is given by the cts. to a testator’s 
declarations than to his acts, & no one act is 
necessarily per se paramount in importance ; 
but the relative importance of all his acts, 
however trivial, must be considered as 
evidence of the animus manendi or reverlendi. 

(2) The cts. are now slower to hold a change 


PART IL SECT. 1. 

•q. Person settled in province .] — For 
purposes of divorce the domicil ot a 
person settled in one of the provinces 
of Canada is that particular province 
though the Dominion Parliament has 
legislative power to dissolve the mar- 
riage. — A.-G. fob Albebta v. Cook. 
U926] A. C. 444 : 95 L. J. P. C. 102 ; 
134 L. T. 717 ; 42 T. L. R. 317.— CAN. 


PART II. SECT. 2, SUB-SECT. 1. 

40 ill. .] — Where a person 

whose domicil of origin was outside of 
the United States &>who has acquired a 
domicil of ohoice in one of the states 
thereof, resides temporarily in another 
country with the Intention of returning 
to some place in the United States, 


though not necessarily to the state In 
which he formerly lived, he does not 
revert to his domicil of origin, oven 
with respect to divorce. — Nelson v. 
Nelson, [1925] 3 D. L. R 22 ; [1925] 
2 W. W. R. 1.— CAN. 

'40 lv. .] — R. v. MlLKHA 

Singh (1931), 44 B. C. It. 278 ; 56 
Can. a C. 211.— CAN. 


PART II, SECT. 3, SUB-SECT. 1.— A. 

51 ii. .] — A domicil of 

origin differs from a domicil of ohoice 
mainly in this, that its character is more 
enduring, its hold stronger Sc less easily 
shaken off. Such a domicil continues 
unless it is shown with perfect clearness 
Sc satisfaction that there was a fixed 
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Sc settled purpose to acquire a new 
domicil. This onus Is a heavy one, 5c 
Is upon those who assert a change of 
domicil. — /te Murray's Estate, [19211 
3 W. W. R. 874 ; 31 Man. L. R. 362.— 
CAN. 


61 ill. .] — A domicil of 

origin is not easily shaken olt. Mere 
absence from home, roving & wander- 
ing, however long pursued, are not in 
themselves sufficient to effect a change ; 
to do so there must be a fixed Sc settled 
purpose to abandon the domicil ot 
origin Sc to settle in the country of 
choice. — Barry v. James (1921 ), Times, 
Apr. 29; [1921] 3 W. W. R. 182.— 
S. AF. 

61 iv. .) — Taylor e. Taylor 

(1928), Q. R. 45 K. B. 184.— CAN. 



Omm 52a— 68 c, 


T foroT.TBw and Empire Digest Supplement, 


Annotation t—As to (1) Gonsd. Donoet v. Geoghegan (1878), 
9 Ch. D. 441. 

68a. .] — Horn v. Horn (1029), 142 L. T. 93 ; 

previous proceedings , sub nom. H. v. H., [1928] 
P. 200. 

54. Add. Annotation : — As to (3) Retd. Gulben- 
kian v . Gulbenkian, [1937] 4 All E. R. 018. 

54a. Alter revival of domicil on abandon- 

ment ol domioil of ehoiee.] — Fleming v. 
Horniman, No. 48a, ants. 

55a. .] — Rudd v. Rudd, No. 003a, post. 

58a. Life to be considered as a whole].— A.-G. v. 
Yule A Mercantile Bank of India, No. 
155a, post. 

59. Add. Annotations : — As to (2) Dlstd. Re Rose 
Ross v. Waterfleld (1929), *0 T. L. R. 01. 
Refd. Re Annesley, Davidson v. Annesley, 
[1920] Oh. 092. 

64a. .] — Drbvon v. Drevon, No. 52a, ante. 

65a. Effect of deportation order.] — V bith v. 

VBITH (1929), 73 Sol. Jo. 235. 

66. Add. Annotation : — Folld. Re Ounnington, 
Healing v. Webb, [1924] 1 Oh. 08. 

07. Add. Annotations: — Consd. A.-G. v. Yule & 
Mercantile Bank of India (1931), 145 L. T. 0. 
Refd. Fleming v. Homiman (1928), 138 
L. T. 009. 

67a. .] — Drevon v. Drbvon, No. 52a, ante. 

68. Add. Annotations : — As to (1) Oonsd. Ramsay 
v. Liverpool Royal Infirmary, [1930] A. 0. 
588; Peal v . Peal (1930), 143 L. T. 708. 
Refd. Rudd v . Rudd, [1924] P. 72. Generally , 
Refd. Ross v. Ross, [1930] A. 0. 1. 

68a. .] — Applt. was the proprietor of a 

Scotch estate, but left Scotland for America 
in 1895 to earn his living. In 1901 ne 
married resp., an American lady, & in 1902 
they went to Quebec where he carried on the 
business of manufacturing arms. They lived 
together there till 1917 with occasional visits 
to England. In 1917 applt. went to Wash- 
ington, staying there as an expert adviser 
on munitions till Sept. 1918, when he stayed 
a certain time in Great Britain & in 1918 
leased a house in London. In 1922 he took 
a lease of a flat in New York of which he 


at his Scottish estate & referred to it as his 


home in a letter written to resp. in Nov. 1922. 
Since 1920, however, he had made statements 
in documents & verbally that he intended to 
live permanently in New York, though such 
statements were never made to his wife, nor, 
with one exception, to any personal friend : — 
Held : the evidence of declared intention of 
change of domicil was not established, as such 
declarations must be examined by considering 
, ? the person to whom, the purposes for which, & 

. the circumstances in which they were made, 
& be carried into effect by conduct & action 
consistent with the declared intention. — 
Ross v. Ellison (or Ross), [1930] A. 0. 1, 
H.L.; 90L.J.P. O.103; 141 L. T. 000, H. L. 


Annotations : — Reid. A.-G. v. Yule 
India (1931), 145 L. T. 9 ; I.R. 
21 Tax Oas. 301. 


A Mercantile Bank of 
Oomrs. v. Cohen (1937), 


08b. .] — On an issue as to domicil the 

declarations of a living person as to his 
intention of acquiring a domicil of choice 
are not subject to the usual common law 
rule which excludes evidenoe of statements 
of intention unless they are against the 
interest of the party making them. The 
declarations in question are to be duly 
weighed along witn the rest of the evidence 
on the issue, although they have been pro- 
. perly described as being, unless they are 
accompanied by acts, the “ lowest species 
of evidenoe, especially when encountered by 
conflicting declarations ” of another party. 
—Bryce v. Bryce, [1933] P. 83; 102 

L. J. P. 1 ; 148 L. T. 351 ; 49 T. L. R. 177 ; 
77 Sol. Jo. 49. 


68c. — — .] — Testator, who died in » 1935, 

declared by his will, which was in English 
form : “ I have not relinquished & do not 
intend to relinquish my English domicil.” 
Testator's domicil of origin was England, 
where he was bom, but in 1897 he moved with 
his parents to Sootland, where his father had 
bought certain property. Testator's father 
continued to live in Scotland until his death 
in 1905, when by his will, which was in English 
form, his residuary . estate, including the 
property in Scotland & other property in 
England, passed to testator. With the 


58 ill. *,] — In view of the clear 

evidenoe of animus revertendi : — Held : 
the onus of establishing that the 
deoeased had changed his domicile 
from his domicile of origin, in the Isle 
of Man, to Alberta had not been dis- 
charged : Sc he was held to have been 
domiciled in the Isle of Man at the time 
of his death, although he had lived in 
Alberta from 1909 until he died there 
in 1985, & had been engaged in busi- 
ness there Sc had been admitted to the 
Bar of Alberta. — Hs Oorlbt Sc mum or 
Man Bank (No. 9). {1938] 8 W. W. R. 
20 ; 8 D. L. R. 800 ; " " * * ~ 

13 f.— CAN, 


8 F. L. 4. (Can.) 


part ii. sscrr. a. bub-seot. i.— b. 

SO hi. ,i — G eotbkop e. Groth- 

KOP, [1922) N. 25. L. R. 1.— NJL 


(8£Sc.), V [1929]*flb JTr! 548,— CAN. 


So v. — The Intention 

ear y to constitute a domicile of choioe 
excludes all contemplation of any event 
on the ooeuneiioe of which the 

toiSd not ujpn 

the time of hi* marriage, des p ite the 

96 


facts that he bed actually resided 8c ’ 
been em®l#f©i, in a certain State In 
the U.SJL for over a year Sc a half; 
that while there he had sent for his 
flaaofte to join him; that he had 
married her there Sc had beoozne a 
naturalised American cttlsen. — Joan- 
bon v . Johnson, {1931] A. D. 391.— 
8. AF. 


FART 1L SECT. 8* SUB-SECT. B. — A. 
CAN. 


exception of brief viMte to England & an 
occas ion al trip abroad, testator lived in 
Scotland from 1807 until his death. He 
had a great love for his property in Scotland 
A was anxious that after his death it should 
remain in his family A not be sold. At his 
own request testator was buried in Scotland. 
The exors. of the will took out a summons to 
determine (inter alia ) whether testator was at 
the time of his death domiciled in England or 
in Scotland : — -Held •* as all the evidence 
showed that the testator’s residence was in 
Scotland A that he intended that such 
residence should be permanent, the testator 
was domiciled in Scotland at the time of his 
death. — Re Liddell-Grainghr’s Will 
Trusts, Dormer v. Liddell- Grainger, [1938] 
3A1IB.R. 173 ; 63 T. L. R. 12 ; 80 Sol. Jo. 
836. 

68d. Declarations as to intention — Purpose A dr - 
oumstanoes must be considered.] — Ross 
v. Ellison (or Ross), No. 68a, ante . 

69. Add. Annotations : — Ae to (1) Expld. Re Ross, 
Ross v. Waterfleld (1929), 46 T. L. R. 61. 
Refd. Re Annesley, Davidson v. Annesley, 
[1926] Oh. 692. * 

79a. — ■ — .] — Resp. was bom in England in 1860, 
fhis domicile of origin being English. He 
Invent to Australia in 1878 & remained there 
continuously till 1910. In 1911 he retired 
from business on medical advice A, after a 
trip round the word, came to England with 
his wife, an Australian, A daughter. He 
never spent an entire year in England (apart 
from the war years) from 1911 to 1031, A 
during that time visited many parts of the 
world. In 1922 he had the intention of 
living permanently in England, but it was 
stated that later he was eager to preserve an 
Australian domicle A expressed the intention 
of returning to Australia when his health 
permitted. Resp. had no fixed permanent 
residence in the United Kingdom but lived 
for some time with a brother as a guest, & 
later in a furnished flat on a monthly tenancy. 
He had a large amount of furniture & effects 
stored in Australia & had reserved a plot for 
himself A his wife in an Australian cemetery. 
The whole of his commercial interests were 
in Australia A he owned no investments out- 
side Australia. On appeal by resp. against a 
decision of the Comrs. of Inland Revenue 
under r. 2(a) of Case IV. & r. 3 (a) of Case V. 
of Sched. D of 1918 Act, that they were not 
satisfied that he was not domiciled in the 
United Kingdom for the years 1931-32 & 
1932-33, the Special Comrs. decided that he 
had adopted a domicile of choice in Australia 
before his retirement from business in 1911 
& that he had not abandoned it : — Held : 
the evidence was not sufficient to displace 
jesp/s English domicile of origin. — Inland 
Revenues Comrs. v . Cohen (1937), 21 Tax 
Cas. 301. 

00ft* .] — A.-G. v. Yule & Mercantile Bank 

of India, No. 155a, post. 

Add* Annotation : — Refd. Ramsay v. Liver- 
pool Royal Infirmary, [1930} A. 0. 588. „ 


Vol. XL — Conflict of Laws. Cases 68c*— 100ft* 

84a. Although subject to Allens Order.] 

— In a husband's suit for dissolution of 
marriage the wife objected to the juris- 
diction on the ground that the domicil of the 
husband was not English. The husband was 
a waiter of Italian nationality A was regis- 
tered as an alien in England, A as such was 
subject to the restrictions A liabilities by the 
Aliens Restriction Act, 1914 (c. 12), A the 
Aliens Order, 1920: — Held : (1) the pro- 

visions of the Act of 1914 A the Order of 
1920 did not preclude the petitioner from 
acquiring an English domicil of choice ; 
(2) on the facts, petitioner had discharged 
the onus on him of proving that he had 
acquired an English domicil of choice. — 
Boldrini v. Boldrini A Martini, [1932] P. 
9; 101 L. J. P. 4; 146 L. T. 121; 48 
T. L. R. 94 ; 75 Sol. Jo. 868, C. A. 

88a. ,j — It being settled that a change 

of domicil must be made animo et facto , the 
animus may be inferred by 'the factum of 
residence within the new domicil, but in order 
to warrant that inference the quality of the 
residence must be taken into account ; mere 
length of residence is not of itself sufficient. 

A testator who died in Liverpool in 1927, 
aged eighty-two A unmarried, left a holo- 
graph will, valid by the law of Scotland but 
invalid by the law of England. Testator's 
domicil of origin was Scottish, A he lived the 
greater part of his life in Glasgow. Originally 
employed there as a commercial traveller he 
gave up that employment in 1882 A never 
worked again. In 1892 he went to Liverpool 
to be near a brother A sister, A lived there 
for the last thirty-five years of his life. He 
was supplied with the means of subsistence 
by his brother A sister, A on the death of 
his sister he succeeded to the whole of her 
estate. With the exception of family ties 
he had few, if any, ties in either England or 
Scotland. In an action by beneficiaries 
under the will against testator’B next of kin 
for a declaration that testator was domiciled 
in Scotland at the date of his death : — Held : 
in the absence of independent evidence of an 
intention on the part of testator to change 
his domicil, the burden which lay on the next 
of kin of proving that he had abandoned his 
domicil of origin had not been discharged. — 
Bowie or Ramsay v. Liverpool Royal 
Infirmary, [1930] A. 0. 688 ; 99 L. J. P. C. 
134; 143 L. T. 388; 46 T. L. R. 466, H. L. 

Annotations : — Refd. Re Liddell -Grainger’s Will Trusts 

Dormer t>. Li ddell- Grainger,! 193 6 J 3 All E. R. 173 ; 1. R. 

Comrs. v. Cohen (1937), 21 Tax Cos. 301. 

100a. .] — Resp., a domiciled English- 

man, was an officer in the Indian Army, A 
consequently, although his true matrimonial 
4 A conjugal home had been in England, he 
was temporarily resident in India when a 
petition for judicial separation was served 
upon him : — Held : without deciding whether 
resp.'s English domicile was sufficient to 
found jurisdiction, in the circumstances, as 
resp.'s temporary residence in India was 
independent of his personal volition, but was 
determined by his superior officers, he had a 
sufficient matrimonial residence in this 


PART n. SBOT^^SUB-SBCT. 2.— 
service. J — There Is 


no rale of law that a sailor in the 
A ** Navy oaanot, while on 

“ * dot 


— SCHACH* V . 0OHACHB A STROTHER 
(1931), 31 8. R. N. S. W. 833; 43 
N. 8. W. W. N. 230.— AUS. 
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country to give jurisdiction to the ct. — Ward 
v. Ward (1923), 39 T. L. R. 440. 

104. Add. Annotations : — As to (1) Expld. Graham 
v . Graham, [1923J P. 31. Refd. Eustace v. 
Eustace, [1924] P. 45. 

112. Add. Annotation : — Consd. Be Ross, Ross v. 
Waterfleld (1929), 40 T. L. R. 01. 

113. Add. Annotation : — Reid. Be Askew, Marjori- 
banks v. Askew, [1930] 2 Ch. 259. 

114. Add. Annotations: — As to (2) Consd. & Ezpld. 
Be Ross, Ross v. Waterfleld (1929), 46 
T. L. R. 01. Consd. Be Askew, Marjoribanks 
v. Askew, [1930] 2 Ch. 259. 

115. Add. Annotations: — Reid. Rudd v. Rudd, 

^ P. 72; Bartlett v. Bartlett, [1925] 
77 ; Re Annesley, Davidson v. Annesley, 
[1920] Ch. 692 ; Be Ross, Ross v. Waterfleld 
(1929), 40 T. L. R. 01. Consd. Re Askew, 
Marjoribanks v. Askew, [1930] 2 Ch. 259. 

120a. Health Ql wile.] — Deceased was born in 
Germany of German parents in 1852. His 
father had a large interest in a starch & sugar 
manufacturing business in Germany, & his 
, son was brought up in that business. In 
1877 deceased married a German lady & had 
two sons who were both bom in Germany. 
* In 1879 he came to England where he resided 
at various places until 1884, when he applied 
for & obtained naturalisation as a British 
subject under the Aliens Act, 1870. In his 
memorial he stated that he intended to con- 
tinue to reside permanently within the 
United Kingdom of Great Britain & Ireland 
& had no intention of permanently leaving 
the United Kingdom. Having divorced his 
wife he married in 1880 in England his 
second wife, a lady of English birth, & lived 
with his wife & children for two years in 
England. He then returned to Germany for 
two years & was there engaged on business 
connected with his father’s Arm. His wife 
having become an invalid, he took a house 


for her in Hampstead, & in it she died in 
1906. In 1901 the father of the deceased, 
who had been the head of the Arm at Ciistrin, 
died & was succeeded in the management of 
the business by the deceased, who paid 
frequent visits to Germany lasting for con- 
siderable periods, in attendance at meetings 
of the board, & made the old family house 
his residence when at CuBtrin on business. 
On the death of his mother in 1908 at Neuwied 
he used her house as a second residence when 
in Germany. Deceased died in 1915 at his 
house in Hampstead which he had en- 
deavoured to oispose of, though without 
success : — Held : the true inference to be 
drawn from the circumstances under which 
the house in Hampstead was taken & main- 
tained by the deceased was that it was an 
emergency measure dictated by the con- 
dition of his wife & not one which should be 
held to indicate an intention to establish 
a family home & thus to adopt a new domicile 
in this country. The evidence was wholly 

' insufficient to establish the abandonment by 
the deceased of his German domicile. 

Per Lord Atkin : It is not the law either 
that a change of domicile is a condition of 
naturalisation, or that naturalisation involves 
necessarily a change of domicile. — W ahl v. 
A.-G. (1932), 147 L. T. 382, H. L. 

128. Add. Citation .*-—<4 Notes of Cases, 698, n. 

184. Add. Annotation : — Refd. Re Askew, Marjori- 
banks v. Askew, [1930] 2 Ch. 259. 

142. Add. Annotations : — As to (2) Refd. A.-G. for 
Alberta v. Cook, [1920] A. C. 444; H. v. H., 
[1928] P. 200. 

145. Add. Annotation : — Consd. Re Annesley, 
Davidson v . Annesley, [1926] Ch. 692. 

147. Add. Annotations : — Refd. Bryce v. Bryce, 
[1933] P. 83 ; I. It. Comrs. v. Cohen (1937), 
21 Tax Cas. 301. 

150. Add. Citation : — 3 Macq. 852. 


PART II. SECT. 3, SUB-SECT. 2.— 
B. <d). 

1 1 6 iv. . \ — Application 

of maxim ubi uxor, ubi damns applied. 
—Hills v. Hills (1933), N. L. K. 84.— 
S. AF. 


118 v. .] — In a fluit by a 

wife for dissolution of marriage on tbo 
ground of desertion, reap, entered an 
appearance under protest & disputed 
the Jurisdiction of the ot. on the 

§ round that the parties were not 
omioiled in New South Wales. It 
appeared that about the end of 1926 
reap, whose domicile of origin was in 
Viotoria, applied for, Sc was appointed 
to, a permanent position in the New 
South Wales Postal Department of the 
Commonwealth Public Service. In 
1929 he married in New South Wales ; 
subsequently he took & furnished a 
house in this State, 6c In 1931 was 
resident in the house with his wife Sc 
child at the time of his alleged desertion. 
Prior to 1923 reap., whilst a minor 
8c after coming of age, had been em- 
ployed Sc had resided in New South 
Wales: — Held: at the time of the 
alleged desertion reep. was domiciled 
in New South Wales. Sc that at the 
time of the Institution of the suit 
petitioner was domiciled, 8c had been 
domiciled for three years Sc upwards, 
in this State. — Perkins v. Perkins 
(1934), 51 N. S. W. W. N. 175.— AUS. 


PART IL SECT. 3. SUB-SECT. 2.— 
B. (•). 

120 1. General rule .] — The fact that a 
person has taken up residence in New 
South Wales solely for reasons of 
health does not prevent tho acquisition 
by him of a domicile of choice in this 
State ; for, if the residence was taken 
up with the intention of residing 
permanently or indefinitely, he thereby 
acquired a domicile in th s State. — 
Brown v . Brown (1933), 50 N. S. 
W. W. N. S3.— AUS. 


PART II. SECT. 3, SUB-SECT. 2.— 
B (f). 

133 ii. .] — When a person 

voluntarily accepts employment, the 
duties of which neoessanly require 
residenoe in another coon try Sc there 
is no stipulated period of service. Sc he 
proceeds to that country, the law 
presumes an Intention consistent with 
his duty Sc holds his domicil to be in 
the country to which he goes, even 
though he has real property, but 
provided he has no residenoe in his 
domicil of origin. — Russell v. Rus- 
sell, 11935] 8 . A S. R. 85. — AUS. 

138 III. .)— The fact that pltf. 

was employed by the O. P. R. as a 
constable Sc might be ordered by his 
superiors to move from the province 
held not to be a reason for holding that 
he had not acquired a domicile of choioe 
in Saskatchewan where he had resided 
ever slnoe he had asked to be trans- 
ferred there. Pltf. had no oontraot of 
sorvioo Sc oould leave the oo.'s service 


if he should not wish to move in oom- 

£ 1 la nee with Its orders. — Lowry v. 
owry, [1936] 2 W. W. R. 217.— CAN. 


PART II. SECT. 8, SUB-SECT. 2.— 
B. (j). 

148 i. House or apartments rented in 
another country — Family estate kept up.] 
— Deft., whose domicil of origin was 
Scottish Sc who held a Scottish title 
Sc owned large landed estates in 
Scotland, left Scotland in 1896 for 
Canada, Sc carried on business there 
until 1917. Thereafter he took a flat 
in New York, where he resided for a 
part of each year, in order to supervise 
his financial interests, which were in 
America, Sc to avoid British inoome 
tax. He retained his Scottish estates. 
Sc redded on them during some part 
of each year. In correspondence with 
his wife, who lived ii> London, he 
referred to the family residenoe on his 
Scottish estates as “ home," ft in an 
affidavit signed by him in 1920 he 
described himself as a domiciled 
Scotsman : — Held : deft, had failed 
to prove an intention to abandon his 
Soottish domicil ft to acquire a domicil 
of choice in America. — Ross v. Ross, 
[1926] S. C. 1038.— SCOT. 

Residence in country of origin 


sr. - 

retained— Residence in another country 
— Connections with country of origin 
continued.}— Re Murray's Estate. 
[1921] 3W.W.R. 874 ; 31 Man. L. R. 
382.— CAN. 

st. .] — Donald v. 

Donald, [19221 N. Z. L. R. 237.— N*Z. 
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154* Add, Annotations : — Consd. Abraham v. A.-G., 
[1934] P. 17. Reid. A.-G. v. Yule & Mer- 
cantile Bank of India (1931), 145 L. T. 9. 

155a. Material consideration.] — D.. who was 

bom in Edinburgh in 1858, went out to 
Calcutta, India, in 1875 & worked in his 
uncle’s cotton mills, becoming a partner 
in his uncle's firm in 1880. In 1883 he 
returned for a few months, but from 1883 to 
1900 remained working in India, making his 
business his life. He seldom went into 
society, but was fond of Indians, & chiefly 
associated with them. In 1900 he returned 
to England & married his cousin, & took her 
out with him to Calcutta in 1901, but, the 
climate not suiting her, she returned in 
Nov. 1901, to England. From Jan. 1903 
to 1910, he paid visits for a substantial time 
each year to be with his wife in England, 
where he had bought a house. In 1903 a 
child was bom. From Jan. 1912 to Nov. 
1916, D. remained in England, being, it was 
said, detained by litigation. In 1910 his 
wife went out to Calcutta, & she & her 
daughter lived with her husband in his 
flat over his offices. She returned with her 
daughter after two months. In 1917 D. 
followed his wife home, & until his death on 
July 3, 1928, remained in England, except 
for short visits to India in 1919, 1920, 1922, 
1924( & 1925. In his will dated June 28, 
1922, he made a declaration of Indian domi- 
cile. On his death, the Crown, on the ground 
that he was domiciled in the United Kingdom, 
claimed death duties on his estate, the value 
of which was many millions of pounds. On 
the question whether, as the exors. of the 
will alleged, he had acquired a domicile of 
choice in India & lost his domicile of origin : — 
Held : the earlier period of D.’s life up to the 
year 1900 could not be estimated in deciding 
whether he had acquired a domicile of choice 
in India in a compartment separate from his 
later years, & the declaration in his will 
did not decide the point, but where his wife 
& children had their permanent residence was 
material as to a man’s domicile. There was 
a distinction between residence & domicile, 
& it could not be inferred from the fact of 
residence that domicile resulted. On the 
facts there was no clear evidence, as was 
necessary, of any manifest & concluded 
intention of change of domicile to overcome 1 
the domicile of origin. Therefore the onus 
of proof of a domicile of choice wa a not dis- 
charged, & D. died domiciled in the United 
Kingdom. — A.-G. v, Yule & Mercantile 
Bank op India (1931), 145 L. T. 9, 0. A. 

Annotations : — Consd. Abraham v. A.-G., T1934] P. 17* 
Reid. Boldrini v. Boldriui & Martini, [1932] P. 9 ; I. H- 
Oorara. v. Cohen (1937), 21 Tax Cas. 301. 

189a* Declaration of change of domicil.] — 

A.-G. v. Yule & Mercantile Bank op 
India, No. 155a, ante. 

173a. .] — A husband & wife, both bora in 

England of English parents, were married 
in England in 1905, where they resided 
together until in 1923 the husband left his 
wile & went to the United States of America. 
The husband corresponded regularly with his 
wife 4s sent her money until 1932, when she 
discovered that he was living with another 
woman as his wife. In reply to an inquiry the 
husband wrote that he nad no thought of 


returning to England. The wife petitioned 
for divorce in England, alleging that she & 
her husband were domiciled in England. 
The husband did not enter an appearance. 
At the adjourned hearing, when the King's 
Proctor had entered an appearance in the 
suit to argue the question of domicil & of the 
ct.’s jurisdiction to grant a decree of divorce, 
a certificate from the U.S. Department of 
Labour was put in, to the effect that the 
husband was naturalised in New York in 
1930. By the law in the United States of 
America, the husband in order to have 
obtained such a certificate must have declared 
on oath at least two years before his admission 
as a citizen of the United States that it was 
bona fide his intention to become a citizen 
& to renounce for ever allegiance to the state 
of which ho might at the time be a citizen. 
He must also have stated in writing his 
intention to reside permanently within the 
United States : — Held : (1) at the time when 
the petition was filed, the husband was 
domiciled in the United States of America, 
& had lost his domicil in England ; (2) there 
was no jurisdiction in the ct. in England to 
grant a decree of divorce. — Herd v. Herd, 
[1930] P. 205 ; [1936] 2A11E. R. 1516 ; 105 
L. J. P. 108 ; 155 L. T. 355 ; 52 T. L. It. 
709 ; 80 Sol. Jo. 837. 

176a. Declaration In application — Evidence of 
intention.] — Itesp. in a divorce suit was an 
. Armenian by birth, a subject of the Ottoman 
Empire, but left Turkey for England at the 
age of three months. In 1902, his father, 
in an application for naturalisation, stated in 
a statutory declaration that he intended to 
reside permanently in the United Kingdom. 
The father, who was still alive, & living in 
Paris, was not called to give evidenco, having 
refused to have anything to do with the 
divorce proceedings. Resp. received an 
English education from 1906 onwards, & 
led a life which alternated between London 
& places of interest & amusement on the 
continent. He had become a naturalised 
Persian subject & a commercial attach^ to 
the Iranian Legation in London. It was 
found as a fact that his father had not formed 
any intention to reside permanently in Paris 
before the resp. came of age. Resp. had 
attained forty years of age, living for the 
most part in England, a member of one 
English social club & of several English 
sporting clubs, but wholly dependent upon 
his father. He had on one occasion success- 
fully resisted the efforts of his father to make 
him reside in Paris : — Held : (1) the evidence 
established that resp. had acquired a domicil 
of choice in England ; (2) resp.’s father had 
acquired a domicil of choice in England which 
he had never abandoned until after his son 
had attained his majority. The last domicil 
which resp. had received as a dependent 
person not having been changed by his own 
act, his domicil was clearly English ; (3) the 
statutory declaration of 1902 was admissible 
in evidence to show that resp.’s father then 
intended to acquire an English domicil. — 
GULBENB3AN v, Gulbenkian, [1937] 4 All 
E. R. 618 ; 158 L. T. 46 ; 54 T. L. R. 241 ; 
81 Sol. Jo. 1003. 

Add, Annotation : — Consd. Re Ross, Ross v, 
Waterfield (1929), 46 T. L. R. 61. 
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192. Add. Annotation : — Refd. Fleming v. Homi- 
man (1928)* 138 L. T. 689. 

206. Add. Annotation : — Refd. Simorua v. Simons, 
[1938] 4 All E. R. 436. 

214* Add. Annotations : — Apld. Salveeen (or yon 
Lornng) t>* Austrian Property Administrator, 
[1927] A. O. 641. Refd. Mitford v. Mitford 
A Von Kuhlm&nn, [1928] P. 180 ; Inver- 
clyde a. Inverclyde, [1981] P. 29. 

217a. .]— Be Bohwick, HoJ.la.nd 

v. Woodman (1937), 81 Sol. Jo. 687. 

218* Add. Annotations : — As to (l)Consd. H. v. H., 
[1928] P. 206. Refd* A.-G. for Alberta «* 
Cook, [1926] A. C. 444; Salveeen (or von 
Lorang) v. Austrian Property Administrator, 
[1927] A. 0. 641. As toC 3) Apld* Nacbimson 
v. Nacbimson, [1930] P. 217. Generally , 
Refd* Dewe v. Dewe, Snowdon v. Snowdon, 
[1928] P. 118. 

220. Add. Annotations: — As to (3) Coned. A.-G. for 
Alberta v. Cook, [1926] A. C. 444. Generally, 
Refd. Salveeen (or von Lorang) v. Austrian 
Property Administrator, [1927] A. C. 641; 
H. v. H. p [1928] P. 206. 

221* Add. Annotations : — As to (2) Coned. A.-G. for' 
■ Alberta v. Cook, [1926] A. O. 444 ; Salveeen 
(or von Lorang) v. Austrian Property Adminis- 
trator, [1927] A. C. 641 ; Herd v. Herd, [1936] 
2 All E. R. 1516. Refd. Nachimson v. 
Nacbimson, [1030] P. 217. 

228* Add. Annotation : — Refd* A.-G. for Alberta v- 
Cook, [1926] A. C. 444. 

225. Add. Annotation : — Expld. A.-G. for Alberta 
v * Cook, [1926] A. 0. 444. 

228. Add. Annotations : — Coned. A.-G. for Alberta 
v. Cook, [1926] A. 0. 444; Salveeen (or 
von Lorang) v. Austrian Property Admini. 
etrator, [1927] A. 0. 641 ; Papadopoulos t>- 
Papadopouloe (1929), 46 T. L. R. 44 ; Inverclyde 
v. Inverclyde, [1931] P. 29 ; Herd v. Herd, 
[1936] 2 All E. R. 1616. Retd. Mitford v. 
Mitford A Von Kuhlmann, [1923] P. 130 ; 
Republica de Guatemala v. Nunez, [1927] 
1 K. B. 669 ; H. A H., [1928] P. 206. 


226a* - — - - — — Bowhb on Ramsay %>. Livfflt- 
POOL Royaj> Inpzrjcary, No. 88a, ants.* 


248a. Nature off doctrine.] — Drevon v. 

Dbevon, No. 52a, ants. 

248. Add. Annotations Coned* Re Annesley, 
Davidson v. Annesley, [1926] Cb. 692 ; tie 
Ross, Roes v. Waterfirid (1929), 46 T. L. R. 
61. Dbtd. Be Askew, Maijoribanks v. Askew, 
(1930), 2 0b. 259; Retd. China Navigation 
Co. v. A.-G. (1982), 48 T. L. R. 376. 

249* Add. Annotation .'—Dbtd. Re Annesley, 
Davidson v. Annesley, [1926] Oh. 692. 


249a. .} — The question whether a person 

is or is not domiciled in a foreign country is 
to be determined in accordance with the 
requirements of English law as to domicil, 
irrespective of the question whether the 
person in question has or has not acquired a 
domicil in the foreign country in the eyes of 
the law of that country. 

Where an Englishwoman had never taken 
the steps prescribed by French Civil Code, 
art. 18 : — Held : (1) she had nevertheless on 
the evidence acquired a Frenoh domicil of 
choice, A the ot. would apply the law of 
France in administering her estate ; (2) on 
the evidence as to the French law, the French 
cts. in administering the movable property 
of deceased would apply Frenoh municipal 
law, A the testamentary disposing power of 
deceased was governed by that law . — Be 
Annesley, Davidson v. Annesley, [1926] 
Oh. 692 ; 96 L. J. Ch. 404 ; 136 L. T. 508 ; 
42 T. L. R. 584. 


Annotations,*— As to (1) Coasd. He Rom. Ross e. Waterfleld 
(1029). 46 T. L. R. 61 ; Be Askew, Marjorlbanks «. Askew, 
[1930] 2 Oh. 259. Aa to (2) Ooxisd. Be Ross. Ross v. 
waterfleld (1929). 46 T. L. R. 61 ; Be Askew, Marjorlbanks 
«. Askew, [1930] 2 Ch. 259. 


251a. .] — Be Annesley, Davidson 

v. Annesley, No. 249a, ante. 

265. Add. Annotation: — Refd. Kramer v. A.-G., 
[1923] A. O. 628. 


Part III. — Nature of Property. 


290* Add* Annotations: — Dlstd. Re Anziani, Her- 
bert v. Christopherson, [1930] 1 Ch. 407. 


Refd. Be Berchtold, Berchtold v. Capron, 
[1923] 1 Oh. 192. 


PART II. SECT, 8, SUB-SECT, 8.-0. 

sw. Inootns tax paid in country of 
choice — Claims for income tax in country 
of origin successfully resisted .] — Held .* 
facts of meat Importance in deter- 
mining question of domioil. — Barry v. 

sx. Missionary .] — The Oxford Mis- 
sion Brotherhood was founded at 
Oxford in 1880 As E. F. Brown, who 
was one of the founders, was chiefly 
responsible for drawing np its constitu- 
tion. The objects were, (infer alia), 
to remain in intimate contact with 
the people of Bengal 8c to bring the 
Kingdom of Christ amongst the more 
educated natives of the Province. 
The constitution made it obligatory 
on every member of the Brotherhood 
to strive to attain these objects, by 
working throughout bis life in Bengal, 
unless nis health brake down or he 
wished to leave the Brotherhood. 
E. F. BroWn went out to India in 
1880 Sc exoept for short visits to 
England remained Working as a mis- 
sionary until his death In 1088 : — 
Held.* he had acquired an Indian 


domioil of choice. — Shore v. Morgan 
(1935), I. L. R. 62 Oal. 869.— IND. 

PART IL SECT. 8, SUB-8E0T. 4. 

280 x. Boyle v. Boyle, 

ri925] 1 W. W. R. 829.— CAN. 

280 si. .} — Jones v. Jones 

(1923), I. L. R. 1 Ran. 705.— IND. 

280 xU. .] — To establish 

change of domicil , it must be proved 
that the change was made with a dear 
Intention of settling there, as a person 
whose ultimate Sc permanent home was 
to be In that oountry. The entire 
burden of proving change of domioil 
lies on him who wants to establish it,— 
Linton e. Guberian (18281, LL.E. 
56 Gate. 580.— IND. 

180 xliL .1— Harrison v. 

HareXSON, (1888) N. Z. L. R. 888.— 
NJL 

880 xiv. — .1— Brown v. 

Brown, (1828) S. a 642.— SOOT. 

PART IL SECT. 4. 

288UL — — .1— The doctrine 

of Angfe-Xndfcm domioOs towns no 
part of the law of Sootland ; held. 


therefore, the fact of residence in 
India in the service of the East India 
Oo. was not per se sufficient to cause 
loss of Soottish domicile.' — Grant t>. 
Grant, [1831] S. O. 238.— SCOT. 

sx. What may he considered } — In 
the case of a European claiming to be 
domiciled In India it will be pertinent 
to inquire where his father lived Sc 
died or resides, as the oase may be, 
where he & his father were bom, the 
dicumstanoes In which he game to 
Sc resides in India, which wfll assist 
in ascertaining whether there exists 
an animus revertendi or animus manendi 
his object in residing in India A 
generally as to the conditions under 
whtotthe lives Sc his habits of life. — 
WRIGHT V. WRIGHT <1830), L L. R. 
58 Oslo* 358.— IND. 

PART ID. SECT. 8 . 
p I, .} — Although land for pur- 

poses of su o o ee M o n may be regarded 
as perso ns 1 pr op er t y , tt to not a 

148 ; 88 B. a R.«£— CAN. 
p U. Interest in land agreed to he 




VoL XL — Conflict of Laws. Oases 897— 886a. 


297. Add. Annotation : — Refd Be Berchtold, 

Berchtold v. Oapron, [1928] 1 Oh. 192. 

800. Add. Annotation: — Refd. Be Berchtold, 
Berchtold v. Oapron, [1928] 1 Oh. 192. 

802. For the paragraph in the original volume 
substitute the following paragraph : — 

Interest in proceeds of sale of English 

freeholds — By English law.] — When a person 
domiciled in a foreign country dies intestate 
leaving an interest in the proceeds of sale of 
English freeholds which are subject to a 
trust for sale but not yet sold, such an interest 
is an immovable, & the succession thereto 


is governed by the lew situs. — Re Berchtold, 
Berchtold v . Oapron, [1928] 1 Oh. 192 5 92 
L. J. Oh. 185 ; 128 L. T. 591 ; 67 Sol. Jo. 212. 

808. For the paragraph in the original volume 
substitute the paragraph numbered 802 in 
the original volume. 

Add Annotation : — Consd. Be Cartwright, Cart- 
wright v . Smith, [1939] Oh. 90. 

808. Add. Annotation: — Refd. Re Berchtold, 
Berchtold v . Oapron, [1928] 1 Oh. 192. 

809. Add. Annotation: — Consd. Be Berchtold, 
Berchtold v. Oapron, [1928] 1 Oh. 192. 


Part IV 

381. Add. Annotation : — Consd. St. Pierre v. South 
Amerioan Stores (Gath & Chaves), Ltd., 
[1936] 1 K. B. 882. 

384. Add. Annotation : — Consd. St. Pierre v. 
South American Stores (Gath & Chaves), 
Ltd., [1936]] K. B. 382. 

334a. .1 — Murray v. Secretary of 

State for India in Council, [1981] W. N. 
91 ; 171 L, T. Jo. 308, O. A. 

386a. Action for declaration as to 

currency in which payable.] — Applts. (defts. 
in the action), two English cos. having their 
head offices in London but carrying on busi- 
ness exclusively in South America, were 
jointly liable to reaps, (the pltfs. in the action) 
for rent in respect of premises occupied 
by one of them in Chile under a lease drawn 
in the Spanish language according to Chilean 
law & executed by all parties in Paris, by 
which also all parties elected domicil in Chile. 


Immovables. 

The rent stipulated by the lease was 93,500 
pesos of 183,057 millionths of a gramme of 
fine gold monthly, which was to be paid at the 
option of the lessors either in Chile or re- 
mitted to Europe according to their instruc- 
tions. Disputes having arisen between the 
parties in view of Cldlean legislation which 
applts. contended prevented them remitting 
the rent from Chile without official authorisa- 
tion by the Chilean Government, which 
authorisation had been refused, applts. 
commenced proceedings in Chile, which were 
still pending, claiming a declaration that the 
rent could lawfully be paid in notes of the 
Banco Central de Chile. Keeps. having 
brought the present action in England claim- 
ing payment of the rent in sterling equivalent 
to 183,057 millionths of a gramme of fine gold, 
applts. applied under sect. 41 of Jud. Act, 
1926 (c. 49), to have it stayed as being 
vexatious & oppressive: — Held: (1) the 


sold. 1 — Where on the death Intestate 
of an owner of land situate In Saskat- 
chewan his title Is subject to the interest 
of a purchaser under an outstanding 
agreement for sale, the Interest of 
deceased in the land is immovable 
property, Sc devolves aooording to the 
jaw of Saskatchewan & is to be 
administered by the representative of 
the estate In that province, even though 
deceased died domiciled elsewhere. — 
He Burks Estate (Sack.), [1927] 3 
W. W. R. 718.— CAN. 


p ill. — — Sale of settled land under 
compulsory powers.] — Capital moneys 
the proceeds of land, situate in Eng- 
land, sold under the Settled Land 
Acts, 1882-1890, which land at the 
tiine of sale was settled on a tenant for 
life, with remainders over, Sc subject 
to a trust for conversion at the death 
of the tenant for life. Sc the invest- 
ments representing the same, are, at 
any rate until the death of the tenant 
tor life, immovables for the purposes of 
private international law Sc devolve 
according to the law of descent in 
England. — Re Crook (1936), 36 S, R. 
JJ. g. W * 186 5 68 N * s * W - W. N. 49.— 

•b. Immovable — Interest in proceeds 
°I of Tasmanian freeholds — In- 
Natal. >— Testator by his 
yUl devised land In Tasmania to 
trustees to pay his widow out of the 
income an annuity. Sc to pay the residue 
01 the Income to his sons in equal 
jkajes, & be directed that upon the 


insolvent there, &, according to the 
Law of Natal, his trustee would have 
priority over subsequent Incumbrances 
of Insolvent's choses in action without 
the necessity of giving notice, in- 
solvent having returned to Tasmania, 
executed an assignment of his Interest 
in his father's estate to an assignee who 
had no notice of the Insolvency Sc who 
gave notice to the. trustee of the 



sale of the land the Interest of each son 
was an immovable. Sc the insolvency 
in Natal did not operate in Tasmania 
as an assignment of insolvent's interest 
in his father's estate. — Australian 
Mutual Provident Society v. 
Gregory (1908), 5 O. L. R. 615. — 
AU8. 


PART IV. SECT, i, SUB-SECT. 1. 

814 Iv. .] — Re Hickson, 

(1927) 4 D. L. R. 607 ; 61 O. L. R. 
180.— CAN. 

ti. .] — A judgment of a 

cfc. of the state of California on a 
question of title Sc ownership of real 
property situate in British Columbia 
cannot be recognised as final Sc be 
enforced by the cts. of that province 
in accordance with the general rule 
that the cts. of any country have no 
jurisdiction to adjudicate on the right 
Sc title to lands not situate in suoh 
country. — Duke v. Andlkr, £1932} 
8. O. R. 734 ; 4 D. L. R. 629.— OAK. 

t li. ■—.] — The ct. of a foreign 

country has no right to deal with real 
pr op er ty within Alberta or with the 
title thereto • although where the 
^^domtciledwithin the juris- 


owner Is dom _ - 

diction of the foreign ct. it can proceed 
against him in personam. 

Pltf. had obtained in the state of 

si 


Washington a decree of divorce which 
purported to award her a half interest 
In certain land in Alberta. The hus- 
band was then domiciled in Montana. 
The husband having died, pltf. sought 
by this action, brought against her 
husliand's exor. to have the decree 
enforced against said land. Both 
parties admitted that the decree was 
valid with respect to the divorce : — 
Held : the decree had no force here as 
against the land ; Sc there is nothing 
in the authorities making it incumbent 
upon this ct. to grant any alimony to 
pltf., much less to grant In amount or 
kind the same alimony that was granted 
by the foreign ct . — haspel 0 . LIaspel, 
[1934] 2 W. W. R. 412.— CAN. 

334 i. Trespass to land — Land situate 
attroad — Injury by fire spreading into 
foreign State . } — Boslund v. Abbots- 
ford LumberMining Sc Development 
00 ., 11925] 1 1), L. R. 978 ; 11926) 1 
W. W. R. 475 ; 34 B. C. R. 485.— CAN. 

334 li. An action 

founded on trespass to realty In a 
foreign country cannot be tried in 
New Brunswick. The Province of 
Quebec is, for this purpose, a foreign 
country. — Albert v. Fraser Com- 
panies. ltd., [1937J 1 D. L. K. 39 ; 11 
M. P. R. 209.— CAN. 

PART IV. SECT. 1, SUB-SECT. 2. 

id. Breach of covenant as to title .] — 
In determining whether there has boon 
a breach of a warranty deed as to title 
by the vendor of foreign land, the ct. 
is not infringing the rule which forbids 
It to adjudicate upon the title to foreign 
land ; it is not deoiding a disputed title 
but whether or not the vendor has 
performed his contract. — Findlay v. 
Rose, [1938J 1 W. W. R. 814; 2 

D. L.k. 834 ; 46 Man. L. R. 25.— CAN. 

28* 
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action was a personal action, transitory in its 
nature, which the English ct. could com- 
petently entertain notwithstanding that in- 
cidentally it related to an immovable out 
of England ; (2) the legal effect of the clause in 
the lease by which all parties elected domicil 
in Chile could not properly be determined 
upon affidavits ; (3) though some incon- 

venience might be caused to applts. by having 
to call evidence as to Chilean law with regard 
to the mode in which the rent could be paid, 
this did not amount to an injustice sufficient 
to entitle the applts. to a stay of the action ; 
(4) the fact that an action by applts. against 
resps. was pending in Chile was not in itself 
a ground entitling applts. to a stay. — St. 
Pierre v. South American Stores (Gath 
& Chaves), Ltd., [1936] 1 K. B. 382 ; 105 
L. J. K. B. 436 ; 154 L. T. 546, C. A. 

339. Add. Annotation : — Refd. St. Pierre v. South 
American Stores (Gath & Chaves), Ltd., 
[1936] 1 K. B. 382. 

342. Add • Annotation : — Refd. Re Anchor Line 
(Henderson Bros.), Ltd., [1937] Ch. 483. 

345. Add. Annotation : — Consd. Liddell’s Settle- * 
• ment Trusts, Re, Liddell v. Liddell, [1936] 

1 All E. R. 239. 

349- Add. Annotations: — Refd. Hunter v. Stad- 
tische Hochseeflscherei G^sellschaft, [1925] 2 
K. B. 493 5 Re Boss, .toss v . Waterfleld 
(1929), 46 T. L. R. 61 ; Robinson v. Speak 
man or Robinson (1929), 69 L. Jo. 61. 

350a. .] — Robinson v. Speak - 

man or Robinson (1929), 69 L. Jo. 61, H. L. 

352. Add. Citation : — sub nom. Anon., 1 Salk. 404. 

352a. Mortgage of Isle of Man.] — Upon 

a mtge. made of this Isle, & both mtgor. & 
mtgee. resident within the jurisdiction of this 
ct., upon a bill concerning it, the ct. would 
hold jurisdiction of it (Hardwicke, L.C.). — 
Derby (Earl) v. Athol (Duke) (1749), 1 
Ves. Sen. 201 ; 27 E. R. 982, L. C. 

356. Add. Annotation : — Refd. Re Anchor Line 
(Henderson Bros.), Ltd., [1937] Ch. 483. 

367. Add. Annotation : — Refd. Re Anchor Line 
(Henderson Bros.), Ltd., [1937] Ch. 483. 

361. Add. Annotation : — As to (2) Refd. Re Anchor 
Line (Henderson Bros.), Ltd., [1937] Ch. 483. 

368. Add. Annotation : — Refd. Re Anchor Lino 
(Henderson Bros.), Ltd., [1937] Ch. 483. 

368. For “ (2) an order giving leave to serve a 
writ in an action for rescission ” read “ (2) an 
order giving leave to serve out of the juris- 
diction a writ in an action for rescission.” 
Add. Citation .*—127 L. T. 209. 

378, Add. Annotation : — Refd. Tallack v. Tallack 
4b Broekema, [1927] P. 211. 

374, After this case for u Foreign judgments 
generally .] — See Part XIV., post” read 
“ Foreign judgments generally, see pp. 444 
et seq., post.” 


380. Add. Annotations: — As to (1) Consd* New 
York Life Infcce. v. Public Trustee, [1924] 1 
Oh. 15; Guatemala (Republica de) v. Nunez, 
[1927] 1 K. B. 669. 

395a. Floating charge on land in Scotland*] — 

A shipping co., registered in England, but 
owning heritable & movable property in 
Scotland, in pursuance of a previous agree- 
ment with all its secured creditors, in Mar. 
1934, executed a charge in Glasgow in favour 
of a Scottish bank, whereby, after reciting 
the agreement, charged with payment of 
sums advanced by the bank Dy way of 
floating security its undertaking & all its 
property & assets both present & future. 
By the deed the charge was to rank as a first 
charge on the co.’s undertaking & all its 
property & assets whatsoever & wheresoever 
both present & future subject to specific 
mtges., & was to be a floating security, but 
so that the co. should not have power to 
create any further mtges. or charges ranking 
in priority to or pari passu with the charge 
thereby created. This charge was registered 
in England. Subsequently an agreement for 
sale of all the co.’s property & assets was 
entered into but before it was carried into 
effect the co. was compulsorily wound up & 
a liquidator was appointed. The liquidator 
took out an originating summons to deter- 
mine whether a valid & effectual charge had 
been created over the heritable & movable 
property & assets of the co. therein specified 
in so far as such assets were at the com- 
mencement of the liquidation of the co. 
locally situate in Scotland. The bulk of 
the property having been sold & the proceeds 
of sale only left in the hands of the liquidator, 
the question before the ct. was whether in 
the distribution of the assets of the co. effect 
ought to be given to the charge executed in 
Glasgow in Mar. 1934, so far as the proceeds 
of sale represented heritable & movable 
property in Scotland at the date of the 
liquidation : — Held : (1) the charge must be 
construed according to English law & was a 
valid equitable security according to English 
law ; (2) Cos. Act, 1929 (c. 23), s. 270, does 
not place heritable or other property in 
Scotland belonging to a co. registered in 
England in a different position from property 
belonging to it in England or in any other 
part of the world. The proceeds of sale 
therefore of all the property of the co. 
expressed to be subject to the floating change 
(including the proceeds of sale of the herit- 
able or movable property in Scotland) were 
payable to the Scottish bank in or towards 
satisfaction of the moneys secured by the 
charge of Mar. 1934. — Re Anchor Line 
(Henderson Bros.), Ltd. (No. 2), [1937] 
Ch. 483 ; [1937] 2 All E. R. 822T; 106 L. J. 
Ch. 211 ; 156 L. T. 481 ; 53 T. L. R. 806 ; 81 
Sol. Jo. 437 ; [1936-7] B. & C. R. 226. 


PART IV. 8E0T. 8, SUB-SECT. 2. 

349 1. Scottish heritage.}-- Testa- 

tor, domiciled in England, loft a will 
made In England ft in English form 
disposing ot his whole estate, which 
consisted of the most part of real ft 
personal property in England, but also 
included Scottish heritage : — add : the 


Scottish ots. had exclusive Jurisdiction 
in an action dealing with competing 
claims to the Scottish heritage. — 
Foster e. Foster’s Trustees, (1933] 
S. O. 212.— SCOT. 

PART IV. SECT. 8, SUB-SECT. 2. 
sf. Assignment must comply with lex 


situs. 1 — A person’s capacity to transfer 
immovables situate in Ontario is 
determined by the law of Ontario ft 
not by the law of the domicil of the 
person. — Landrbau c. Laohapellk, 
(19371 1 L>. L. K. 87 ; (1936) O. R. 
569 ; « ffd., [1937] O. R. 444 ; sub nom. 
Landry t>. Lagrapelle, (19371 3 
D. L. R. 504. — GAN. 
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Vol. XL — Conflict ot Laws. Cases 417 — 484a. 


Part V. — Movables. 


417* Add . Annotation: — Consd. Republica de 
Guatemala v. Nunez, [1927] 1 K. B. 609. 

417a* •] — The Q. Co. was a co. 

incorporated Sc carrying on business in 
Queensland. In Sept. 1886, the Q. Co. 
issued Sc deposited with the U. Bank, as 
security for moneys due & to become due, 
two debentures, the one for £10,000, & the 
other for £50,000 ; both debentures assigned 
the uncalled capital of the co., Sc were, as the 
ct. held, valid according to the law of Queens- 
land. In Dec. 1886 the Q. Co. made a call 
of £50 a share payable in four instalments, 
in Feb., Apr., June, Sc Aug. 1887. The co. 
had many shareholders domiciled in Scotland 
& some in England. On Oct. 20, 1887, 
an order was made for winding up the co. 
in Queensland, Sc on June 14, 1888, a similar 
order was made in England. On Feb. 24, 
1887, the A. Co., a co. domiciled in Scotland, 
commenced proceedings in Scotland to recover 
from the Q. Co. large sums entrusted to them 
for investment. Immediately after the 
institution of the action the call moneys due 
under the call made by the Q. Co. as above, 
from shareholders resident in Scotland, were 
arrested by the Scotch process called arrest- 
ment on the dependence of the action. Pro- 
ceedings in this action were restrained by 
the High Ct. in England on Feb. 24, 1888, 
on the motion of the English liquidator of the 
Q. Co., but the order was expressly made 
without prejudice to the security, if any, 
upon the amounts payable by the Scotch 
shareholders in the Q. Co. which the A. Co. 
had acquired by their proceedings, & the 
amounts received from the Scotch share- 
holders were directed to be carried by the 
liquidator to a separate account. On 
Sept. 6, 1889, an order was made in the Queens- 
land winding up allowing the claim of the A. 
Co. for £12,662 4 s. 5d. The U. Bank, whose 
claim against the Q. Co. had been allowed for 
£74,000, but who had valued their security 
at £31,000, took out a summons claiming 
that the liquidator should pay over to the 
bank all the moneys in his hands representing 
proceeds of the said call. The A. Co. claimed 
to be paid in priority out of the money 
received from Scotch shareholders. The 
evidence stated that, according to the law 
of Scotland, the arrestment had the effect 
of attaching the fund in favour of the creditor 
obtaining it, Sc upon the decree being pro- 
nounced in the suit the security would become 
complete, Sc that such an arrestment operated 
as an assignment of the fund duly intimated ; 
that an admission of the sum due in the 
winding up of a co. was for this purpose 
equivalent to a decree ; A that, according 


to the law of Scotland, in order to create a 
competent security over incorporeal personal 
property, the assignment thereof must be duly 
intimated to the debtor : — Held : without 
deciding the point whether the maxim 
“ Mobilia sequuntur personam ” made the 
assignment of the calls oy the Q. Oo. domiciled 
in Queensland valid in Scotland, the case 
was governed by the principle that, if a 
transfer of personal property is carried out 
validly according to the law of the country 
where the property is situated, it cannot be 
made invalid by anything in the law of the 
assignor’s domicil ; & as the evidence proved 
that the arrestment operated as an assignment 
by the Q. Co., completed by intimation accord- 
ing to the law of Scotland, that assignment 
could not be made invalid by the prior 
assignment, which could only have effect 
by the law of Queensland. — Re Queensland 
Mercantile & Agency Oo., Ex p. Austra- 
lasian Investment Co., Ex p. Union Bank 
op Australia, [1892] l Ch. 219 ; 01 L. J. Ch. 
145 ; 06 L. T. 433 ; 8 T. L. It. 177, O. A. 

Annotations : — Consd. Guatemala (Republica de) v. Nunez 
(1920), 95 L. J. K. B. 955. ReM. Kelly v. Solwyn, 11906] 
2 Ch. 117. 

418. Add. Annotations: — Consd. Republics de 
Guatemala r. Nunez, [1927] 1 K. B. 009. 
Refd. Albemarle Supply Co. v. Hind (1927), 
13 T. L. R. 652. 

421. Add. Annotations : — Refd. Sedgwick Collins v. 
Russia Insce. of Petrograd (1925), 133 L. T. 
808 ; Re Russian Bank for Foreign Trade, 
[1933] Ch. 745. 

423. Add. Annotations : — Apld. Guatemala (Re- 
publica. de) v. Nunez (1920), 95 L. J. K. B. 
955. Refd. New York Life Insce. v . Public 
Trustee, [1924] 1 Ch. 15. 

424. Add. Annotation : — Dlstd. Republica de 

Guatemala v. Nunez, [1927] 1 K. B. 009. 

434a. — — — An English woman 

domiciled in England, being possessed of 
certain moneys & securities in a bank in 
Monaco, gave her son a power of attorney in 
respect ol* them. Subsequently, having in 
mind a pending operation which might prove 
fatal, she directed him to get this property 
into his own name becauso she wished it to 
be his in the event of her death, & he accord- 
ingly gave instructions to this effect to the 
bank, which complied with them. The 
testatrix died as a result of the operation, & 
her estate was administered in England : — 
Held : (1) the question whether there was a 
valid donatio mortis causa was one arising 
in the administration of the estate of the 
deceased Sc must, therefore, be determined 


PART V. SECT. 2, SUB-SECT. 1.— A- 

•o. Jains in British India — Hindu 
Uno .) — In British India. Jains are 
governed by Hindu law in matters of 
succession Sc Inheritance unless a 
custom to the contrary is proved. It 
I s of the essence of special usages 
modifying the ordinary law of succes- 
sion that they should be ancient Sc 
invariable. Sc it is furthere seential that 
they should be established to be so by 
clear Sc unambiguous evidence. — 


Bhikabai v. Manual (1930), I. L. It. 
54 Bom. 780.— IND. 


PART V. SECT. 3. SUB-SECT. 1. 


409 i. Mobilia sequuntur personam.] 
—A., whose domicil was In Ontario, 
died in Michigan. Certain securities 
were, at the time of bln death, in a 
bank in Michigan :—Held : the se- 
curities, although physically, situated 
In Michigan, had an artificial or legal 
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status in Ontario. — A.-O. kou Ontario 
v. Baby, [1926] 3 D. L. R. 928 ; 69 
O. L. R. 181.— CAN. 


409 11. Not applicable to income 

tax .) — The maxim mobilia aequuntvr 
personam does not afford a test of 
liability to income tax in respect of 
transactions relating to personal pro- 
perty outside Queensland, unless the 
Legislature has clearly made Jt applic- 
able. — U nion Trustee Co. of Aus- 
tralia, Ltd. e. Comb, of Taxes, 
[19291 S. R. (Q.) 146.— AUS. 
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according to English law ; (2) the question 
whether the acts relied on as constituting 
a parting with the dominion over the property 
wore effective for that purpose must be 
determined according to the law of Monaco ; 
(3) (both by English law & by the law of 
Monaco as proved), though the giving of a 
power of attorney was not by itself such a 
parting with the donor’s dominion over her 


property as to support a valid donatio mortis 
causa, the subsequent instructions upon 
which her son acted were sufficient. — Re 
Craven’s Estate, Lloyds Bank v. Cock- 
burn (No. 1), [1937] Oh. 423; [1037] 3 
All E. R. 33 ; 108 L. J. Oh. 308 ; 157 L. T. 
283 ; 53 T. L. R. 094 ; sub nom. Re CRAVEN’S 
Estate, Lloyds Bank, ltd. v. Craven, 81 
Sol. Jo. 398. 


Part VI.- 

489. Add, Annotation : — Refd. Re Berchtold, 
Berohtold v, Capron, [1923] 1 Oh. 192. 

439 a. Interest in proceeds of sale of English 

freeholds.} — Re Berchtold, Berohtold v, 
Capron, NO. 302, ante, 

440a. — — Will of Egyptian realty made by British 
subject domiciled In Egypt— Ottoman Order 
In Council, 1910, art. 90.]— -A Moslem British 
subject domiciled in Egypt died in 1918 

S ossessed of property which was all in Egypt. 

[e was survived by his mother, who accord- 
ing to the Moslem law of inheritance was 
entitled to a one-sixth share of his estate. 


-Succession. 

Deceased executed a will in the English form 
leaving all his property to his widow & 
children : — Held : having regard to the pro- 
viso to the above art. testator had no testa- 
mentary power over the share of his estate 
to which his mother was entitled by Moslem 
law. — Bartlett v. Bartlett, [1926] A. C. 

. 377 ; 94 L. J. P. O. 100 ; 133 L. T. 23, P. C. 

440b. Will of Italian realty by British subject 

• domiciled In Italy.] — Re Rosa, Ross v, 
Waterfield, No. 457a, post . 

448. Add. Annotation : — As to (1) Refd. Re Berch- 
told, Berchtold v. Capron, [1928] 1 Oh. 192. 


PAHT VI. SECT. 1, SUB-SECT. 1. 

436 lit. .1 — Where on the death 

intestate of an owner of land situate 
in 8 . his title is subject to the Interest 
of a purchaser under an outstanding 
agreement for sale the interest of the 
deceased in the land is immovable, not 
movable, property Sc . therefore, de- 
volves according to the law of 8 ., ft 
is to be administered by the repre- 
sentative at the estate in that provinoe, 
even though the deceased died 
domiciled elsewhere. — Re Burke 
Estate, [1928] 1 D. L. R. 818: 22 
Saak. L. R. 142 ; [19271 8 W. W. R. 
718.— CAN. 

436 lv. .1 — In an action of 

aooountJng, brought by a daughter 
against her deceased father’s executrix 
for the purpose of ascertaining the 
legitim payable to her out of her father’s 
estate, the pursuer averred that her 
father at his death was the owner of 
land in Canada ; that by the Canadian 
law applicable suoh estate vested In 
the owner’s personal representatives, 
& was dealt with & distributed among 
them as personal estate ; & that its 
value, therefore, fell to be added to 
deceased’s movable estate in esti- 
mating the legitim fund. She ad- 
mitted that, by the local law, the 
distinction 'between real Sc personal 
property was reoognised. & tbat land 
was real estate ; & also that, by that 
law, the devolution on intestacy of 
real 8c personal property was the same : 
—Held; the land in Canada did not 
fall to be included in computing 
legitim, in respect that, as it was 
Immovable by the law of Canada, the 
suooession to it iell to bo iegidated by 
Canadian law, 6c the right of legitim 
did not form part oF that law.— 
Macdonald e. Macdonald, [1982] 
8. O. 79.— SCOT. 

436 v. *.] — The rule of adopting 

the lex loci for the discovery of the 
right heir to land is not oonflned to 
England. It appears to be the law 
of India also.— AYusha e. Babalal, 
I. L. R„ [10881 Bom. 150.— IND. 

■p. Chinese Buddhist domiciled in 
Burma — Chinese customary lew.]— T an 
Ma Sitwk Zin c. Khoo Soo Chong, 
[1939] A. C. 527.— DID. 


FART VI. SECT. 1, SUB-SECT. 2.— A. 

440 IU. Scottish holograph t ciU 

of Irish realty.]— HAd : ahofograph 
will of a British subject executed in 
Scotland aooording to the law of Scot- 
land, hut not executed according to 
the formalities prescribed by Wills Act, 
1837, is Inoperative to convey regis- 
tered freehold land of a testatrix pur- 
chased under Land Purchase Aots 
(Ireland) 8c situate in Northern Ireland, 
such land being real estate although It 
vests in the personal representative of 
the registered owner as if it were a 
chattel real, 8c though on Intestacy the 
beneficial Interest in it devolves as If 
it were personal estate. The doctrine 
of the lex situs applied thereto. — 
M’Ginn v. Delbeke (1926), 61 

1. L. T. 117. — IR. 

441 iv. .1 — Testatrix, who 

was domiciled in England, died pos- 
sessed of movable & immovable prop- 
erty in New South Wales. The exor. 
named in the will obtained a grant of 

S rebate in common form in England, 
:, as a person entitled to probate who 
was out of the jurisdiction, brought a 
suit in the Supreme Ct. of New South 
Wales for the grant to his attorney of 
administration with the will annexed. 
The suit was contested by a caveator 
who claimed that the will was invalid : 
—Held : the validity of the will as a 
disposition of immovables A as a title 
to administer them must be determined 
independently of the English grant, 8c 
the caveator’s objection should, there- 
fore, be heard & determined upon the 
merits. — Lewis v. Balshaw (1936), 
54 C. L. R. 188 ; 9 A. L. J. 345 ; 42 
Argus L. R. 92.— AUS. 

»y. WiU of Chinese Buddhist domiciled 
in Burma — Whether Chinese customary 
law applicable — Right to make wilL 1 — 
Chinese customary law governs the 
suooess i on to the estate of a Chinaman 
domiciled in Burma. The right of the 
Chinese to make wills has also been 
recognised. — Chan Pyv v. Saw Sin 
(1928), I. L. R» 6 Ran. 623.— IND. 

PART VL SECT. 2, SUB-SECT. 1.— A. 

458 lx. .h- Testator who had 

formerly resided in NX went to 
Victoria, where according to an affi- 
davit filed by his exor. he acquired ft 
at his death retained a domml. The 


bulk of his property was invested in 
bonds 8c In mtges. of land in N.Z. : — 
Held : the mtges. were movable 

S roperty, 8c the intestate suooession 
) them was governed by the law of 
deceased’s domicil. — Re O’Neill, etc., 
[19221 N. Z. L. R. 468. — N.Z. 

453 x. .1— War Stock & National 

War Bonds are Imperial or British in- 
vestments, although administered in 
England, 8c where testator was 
domiciled in Scotland : — Held .* the 
effect of the destinations fell to be 
ascertained according to Soo to law, 8c 
not according to English law. — 
Cunningham’s Trustees v. Cunning- 
ham, [1924] 8. C. 581.— SOOT. 

453 xi. .] — A domiciled Scots- 

man died leaving a will in Scottish 
form, by whioh he conveyed his estate 
to Soottish trustees. 8c directed them 
to set aside a certain sum for the use 
of a Iiferentrix. 8c on her death to pay 
a legacy out of it to a named legatee. 
He further directed that, in the event 
of the legatee predeceasing the period 
of division without leaving issue; the 
legacy should be paid to the legatee's 
“ nearest heirs.” The legatee pre- 
deceased the Iiferentrix without leaving 
issue. Both at the date of testator's 
death 8c bis own death he was a 
domiciled Englishman. On the death 
of the Iiferentrix : — Held ; in the 
absence of any indication of a con- 
trary intention on the part of testator, 
the legatee’s heirs fell to be ascertained 
by the law of his domicil, La, the law 
of England. — Smith’s trustees v. 
Maophbrson, [1926] 8. CL 983. — SOOT. 

453 xii. .] — On Intestacy, suc- 
cession to personal property is governed 
by the law of the domicile of the 
intestate, to real property by the lex 
loci. — Hansard v. Hansard, [1938] 
3 D. L. R. 770.— CAN. 

sk. Effect of Legitimacy Act.) — The 
commencement of Legitimacy Act, 
1926, was Jan. 1, 1927. L. D. was 
bom in 1910. His parents were 
married in 1911. At both the times 
of his birth 8c the marriage of his 
parents L, D.’s father was domiciled 
In England. L. D. became legitimate 
In England 8c Wales by virtue of the 
provisions of the said Act, on Jan. 1, 
1927. on whioh date his tether was 
domiciled In New Zealand. L. D. had 
never been legitimated In New Zealand 



VoL XL — Conflict of Laws. Oases 456— $11- 


456. Add, Annotation: — Retd. Be Ross, Boss v, 
Waterfield (1029), 46 T. L. R. 61. 

457. Add . Annotations -Generally, Reid. Taxes 
Comr. v. Union Trustee Oo. of Australia, Ltd., 
[1931] A. O. 258 ; Straits Settlements Com- 
missioner of Stamps v. Oei Tjong Swan, 
[1933] A. 0. 378 ; Alberta Provincial Trea- 
surer v . Kerr, [1938] W. N. 205 ; Alberta 
Provincial Treasurer v. Kerr, [1938] A. 0. 710. 

457a. .] — (1) The succession to movable pro- 

perty, wherever situate, is governed by the 
law of testator’s domicil, that is to say, 
the whole law of the country of domicil, 
including the rules of private international 
law administered by its tribunals. The 
inquiry in an English ct. before which such a 
question of succession comes is, therefore, 
what the cts. of the country of domicil 
would decide in the particular case. The 
result is that, where by the law of the domicil 
the succession to the movables of a testator 
depends on the law of that testator’s 
nationality, an English ct. will hold that the 
succession is governed by the law of the 
nationality & not by the municipal law of the 
domicil. 

(2) The succession to the immovable 
property situate in Italy of an English 
testator domiciled in Italy is to be determined 
by Italian law, namely, in the same manner 
as English Courts would determine it if the 
property belonged to an Englishman A was 
situate in England. — Re Boss, Boss v. 
Waterfield, [1930] 1 Ch. 377 ; 99 L. J. Ch. 
67 ; 142 L. T. 189 ; 46 T. L. R. 61. 

Annotation : — As to m & (2) Oomd. Re Askew, MarjoribankB 
v. Askew, [19301 2 Ch. 259. 

461. Add. Annotations : — Retd. Re Boss, Boss v. 
Waterfield (1929), 46 T. L. R. 61. Reid. 
Papadopoulos v. Papadopoulos, [1930] P. 55. 

463. Add. Annotations : — As to (1) Consd. Re Ross, 
Ross v. Waterfield (1929), 46 T. L. R. 61. 
As to (2) Consd. Be Ross, Ross v. Waterfield 
(1929), 46 T. L. R. 61. 

467a. Law of nationality.] — He Ross, Ross v. 

Waterfield, No. 457a, ante . 

467b. Law of nationality — Domicile of origin 

Eire.] — Re O’Keefe, Poingdestre v. Sher- 
man (1939), 56 T. L. R. 204. 


468a. .] — English subject resident & dying 

in England, where his will was proved, but 
having debts & choses in action in Scotland : 
— Held : the latter were distributable as the 
rest of his effects. — Thorne v. Watkins' 
(1750), 2 Ves. Sen.- 35 ; 28 E. R. 24, L. 0. 

481. Add. Annotations: — As to (3) Consd. Re Ross, 
Ross v . Waterfield (1929), 46 T. L. R. 61 ; 
Be Askew, Marjoribanks v. Askew, [1930] 2 
Oh. 259. 

490. Add. Annotation : — Retd. In the Estate of 
Musurus, [1936] 2 At 1 E. R. 1666. 

490a. .] — A Turkish woman 

domiciled in Turkey died intestate & without 
heirs in 1915, leaving ( inter alia ), certain 
personal property in England. The British 
Crown claimed that as this property was 
ownerless in Turkish law, it must Tbe treated 
as 6ona vacantia. The Turkish govt, claimed 
that, under the law of the Ottoman Empire 
as it was in 1915, the property would have 
passed to the Bait al-rnal, the treasury of tho 
Moslems, which would have applied the 
property for the relief & benefit of the Mos- 
lems, & that as the application of the pro- 
perty was thus limited to certain objects, it 
was impressed with something in the nature 
of a trust, & it was impossible to liken it to 
bona vacantia , & it claimed the property. 
If for any reason the Bait al-md! did not take 
any uninherited property, there was no 
ultimate right in anyone else : — Held ; (i) the 
property was ownerless, & the limited applica- 
tion of the property under Turkish law made 
no difference to its character ; (ii) as the 
authority by which the Turkish govt, 
claimed was in substance the same as that by 
which the British Crown claimod, the Crown 
was entitled to the property as bona vacantia. 
— In the Estate of Musurus, [1936] 2 All E. Ii. 
1666 ; 80 Sol. Jo. 637. 

511. For the paragraph in the original volume 
substitute the following paragraph s — 

Share in proceeds of sale of freeholds — 

Held on trust for sale but not converted.] — 
An interest in the proceedings of sale of real 
estate settled upon a trust for sale, which 
has not been executed, is personal estate 
within Wills Act, 1861 (c. 114), s. 1.— Re 
Lyne's Settlement Trusts, Re Gibbs, 


under the provisions of the Legitima- 
tion Act. 1908 (N.Z.). On originating 
summons for determination whether 
L. D. w m entitled to share in a legacy 
of £1.000 'bequeathed by his grand- 
mother. who was domiciled in New 
Zealand, to her grandchildren living at 
cer decease : — Held : the status of 
legitimacy conferred by the Legitimacy 
Act, 1920 (Eng.), upon L. D. oould not 
r>e recognised in New Zealand as en- 
titling Ju. D. to share in a legacy given 
to legitimate grandchildren by the will 
a testatrix domiciled in New Zea- 
land, as L. D.’s father was not domiciled 
m England at the date of the com- 
mencement of the said English statute. 
-~Re Davey, Public Trustee v. 

f 3®^!4| N 2 Z * L * R * 56 ; 13 

part VL SECT. 2, SUB-SECrr. 2. 

. 468. rit — .} — Indian Succession 
Act. therefore, governs the su c c e ss i on 
t<> the estates of” Chinese Buddhists.” 
whether bom in China or bom in 
Burma, who were doubled A died in 
Burma. Even if” Chinese Buddhists ” 
®^ddhj?ts wtthin Burma Laws Act, 
u (XL cadneee customary law cannot 

d. bSSftt 


is not Buddhist law. The law of 
justice, equity, & good conscience 
must, therefore, be applied under 
Burma Laws Act, s. 13 (3), & Indian 
Succession Act should govern the 
succession to the estates of “ Chinese 
Buddhists,” as being the law of justice, 
equity, Sc good conscience, in view of 
the fact that it is the general law of 
succession in India & is the law which 
governs the succession to the estates 
of all other Chinese domiciled Sc dying 
in Burma, whose personal law is 
identical with that of “ Chinese 
Buddhists.” — Phan Tiyok t>. Lm 
Kyin Kauk (1930), I. L. R. 8 Ran. 
67.— IND. 

468 viii. .] — Succession to the 

estate of a Chinese Buddhist domiciled 
in Burma, is governed by Chinese 
customary law. — MA Sein Byu v. 
Khoo Soon Thy* (1933), I. L. R. II 
Ban. 310. — IND. 

468 lx. Effect of Legitimacy Act.) 

— The status of legitimacy, retro- 
spectively conferred by Legitimacy 
Act, 1026, 16 & 17 Geo. V., c. 60, upon 
a child bom in England out of wedlock 
but whose permits, domiciled there, 
have subsequently married, cannot be 
recognised m Victoria as entitling such 
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child to share, as one of tho next of 
kin, in the division of an intestate's 
estate in Victoria, when that Act did 
not come into force during tho life- 
time of the father of the child, though 
it was in operation at the date of the 
death of tho intestate .—22c Williams, 
Curator of Estates of Deck ah eh 
Persons v. Williams. 119361 V. L. Ii. 
223 ; 42 Argos L. R. 348.-— AUS. 

438 x. .]— In 1904, deft., 

domiciled in Quebec, married deceased 
in Quebec, no ante-nuptial contract 
being made. In 1905 tho couple 
moved to Ontario where they became 
domiciled until the wife’s death in 
1935 : — Held: the obaugo of domicil 
did not affect the community of prop- 
erty created by tbe law of Quebec Sc 
on the wifo’s death tho community wam 
dissolved & partition took place. But 
the succession of the wife’s share of the 
community property was governed by 
the law of her last domicil, i,e., On- 
tario. — Beaudoin v. Truhfx, [1037 J 1 
D. L. It. 216 ,* O. It. 3.— CAN. 


•d. Intestate domiciled abroad leaving 
share $ in Canadian company — Issue as 
to ownership of shares — By what court 
determined.} — Re Fenwick (1916), 35 
O. L. R. 29 ; 9 O. W. N. 227.— CAN. 
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Lynb v. Gibbs, [1919] 1 Oh. 80 ; 88 L. J. Oh. 
1 ; 120 L. T. 81 ; 35 T. L. R. 41 ; 63 Sot. Jo 
53,0. A. 

Annotations : — Consd. Be Cartwright. Cartwright v. Smith, 
[1039] Ch. 90. Retd. Be Berchtold, Berchtold v. Capron, 
[1923] 1 Oh. 192. 

511a. Investments — Proceeds of sale of settled 

land.]-— A testator, who was a British subject 
domiciled in England, by a will made in 
France according to the law of France 
directed as follows : “ I wish at mv death 
to leave everything to my wife.” The will 
was not executed in the manner required by 
English law, but was, by virtue of Wills 
Act, 1861, s. 1, to be held to be well executed 
as regards personal estate. The testator, as 
tenant for life under the Settled Land Act for 
the time being in force, gradually realised all 
the freehold property comprised in his mar- 
riage settlement. There was no issue of the 
testator’s marriage & as a result he became 
absolutely entitled to the investments repre- 
senting the proceeds of sale of the freehold 
property subject to certain charges. Some of 
the investments had been retained to answer 
these charges & the rest had been handed over 
to the testator : — Held : the investments 
so retained must by virtue of Settled Land 
Act, 1925,s.75 (5), be treated for all purposes 
of disposition & devolution as real estate, & 
therefore did not pass under the French will. 
Even if the testator had power to elect to 
receive the retained investments as per- 
sonalty, there were no acts of his sufficient 
to show an intention to do so ; & the language 
of. the French will could not bo relied on to 
show such an intention, as the will was valid 
in this country only for the purpose of passing 
personal estate, & the property could not 
acquire the quality of personal estate under a 
will which depended for its validity on the 
property being personal estate. — Re Cart- 
wright, Cartwright v. Smith, [1939] Ch. 
90 ; [1938] 4 All E. R. 209 ; 108 L. J. Ch. 
51 ; 159 L. T. 538 ; 55 T. L. R. 69 ; 82 Sol. 
Jo. 930, C. A. 

517. Add. Annotation : — Consd. Re Ross, Ross v. 
Waterfteld (1929), 46 T. L. R. 61. 

521. Add. Annotation : — -Folld. Re Ounnington, 
Healing v. Webb, [1924] 1 Oh. 68. 

526a. .] — By his will made in English 

form in England testator, who described 
himself as a British subject residing in 
.France, bequeathed to his sole exor., who was 
English, all hia estate upon trust for con- 
version, & after payment of certain legacies 
to domestic servants, to divide all the residue 
of his estate equally between ten named 
legatees ; & if any of such legatees died in his 
lifetime the legacy was to belong to the issue 


of such person. Testator died in France, & 
his will was proved in England. Two of the 
residuary legatees died in his lifetime, but 
neither left any issue. There was no realty 
& the property comprising the residue was 
In England. The residuary legatees were all 
English. On a summons the domicil of 
testator at his death was held to be French. 
By Frenoh law there was no lapse of the shares 
of those legatees who had died, & the sur- 
vivors were entitled : — Held : the domicil 
being French & there being no sufficient 
indication in the will, either express or implied, 
^bhat testator desired that it should be con- 
strued by English law, the primd facie 
general rule applied, & the will must be 
construed by French law. — Re Ounnington, 
Healing v. Webb, [1924] 1 Oh. 68 ; 93 
L. J. Oh. 95 ; 130 L. T. 308 ; 68 Sol. Jo. 118. 

528. Add. Annotation: — As to (1) Reid. Re Man- 
ners, Manners v. Manners, [1923] 1 Oh. 220. 

536. Add. Annotation : — Consd. Favorke v. Stein- 
kopff, [1922] 1 Ch. 174. 

548a. .] — Funds in ct. standing to the 

■credit of an infant, having a foreign domicil, 
ordered to be paid out to her on her attaining 
the age of eighteen, being her full age accord- 
ing to the law of her domicil. — Re Schnapper, 
[1928] 1 Ch. 420 ; 97 L. J. Ch. 237 ; 139 
L. T. 42 ; 72 Sol. Jo. 137. • 

549. Add. Annotation : — Consd. Adelaide Electric 
Supply Co. v. Prudential Assurance Co., [1934] 
A. 6. 122. 

563a. .] — Administration, with a copy 

of the will annexed, of a party domiciled in 
Scotland, granted, in conformity with the 
grant of the ct. of competent jurisdiction in 
Scotland, though great doubt entertained 
as to the correctness of the grant in Scotland. 
— In the Goods of Henderson (1850), 2 Rob. 
Eccl.144; 7 Notes of Cases, 378; 163 E.R. 1271. 

574. Add. Annotation: — Refd. Re McLaughlin, 
[1922] P.235. 

576a. Foreign grant to next of kin 

as administratrix.] — In following a foreign 
grant to the estate of a deceased person 
domiciled abroad, this ct. will make the 
English grant to the person clothed by the 
cfc. of the domicil with the power of adminis- 
tration “ no matter who he is or on what 
ground he has been clothed with that 
ower.” Appct. for an English grant had 
een constituted administratrix by the ct. of the 
domicil of deceased. By a power of attorney 
given by the administratrix to obtain a grant 
in this jurisdiction it appeared that by 
English law she was also entitled to a grant 
in the character of next of kin : — Held : her 


PART VI. SECT. 2, SUB-SECT. 3.— B. 

503 v. .] — The law of testator’s 

domicil, here India, hold to be the 
proper law to bo applied in consider- 
ing whether a bequest was valid. — 
Soomar v. Moonda Estate, [1937] 
N. L. K. 312.-HS. AF. 

PART VI. SECT. 8, BUB-SECT. 3.— 
D. (a). 

581 iv. .] — Re Roper (Deceased), 

[1927] N. Z. L. R. 731.—N.Z. 

■ar. Governed by lex situs — Where will 
made.}— The will of testatrix, who 
was a British subject Sc who at the date 
of her death was domiciled in Switzer- 
land, was drawn in Ontario relative to 
Ontario property As during a visit by 


her to Ontario : — Held : testatrix 
wrote her will with reference to the law 
of Ontario Sc the law of Ontario as to 
the Interpretation of her will should 
be applied. — Re Wilkison, [1934] 1 
D. L. R. 544 ; O. R. 6.— CAN. 

PART VI. SECT. 3, SUB-SECT. 3.~ 

D. (b). 

tin . " Heirs ” — In Canadian will — 
Whether adopted children included .) — 
Where In a will of testator domiciled 
in British Columbia a gift of personalty 
is made to a person “ or his heirs ” A 
such person dies domiciled in a foreign 
country before the death of testator, 
the word u heirs *' Includes an adopted 
ohild, where under the law of that 
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country the effeot of adoption V to 
confer on an adopted child all the rights 
& status of a child born in lawful 
wedlock. — Pubcell v. Hendricks Sc 


Marks, 
[1925] 2 




25] 3D.L.R. 854; 
689.— CAN. 


PART VL SECT. 2, SUB-SECT. 4.— 
A. <b). 

p i. .] — The judgment of the 

Supreme Ct. of His Britannic Majesty 
at Alexandria as to the validity or 
invalidity of a will made by a person 
domiciled in Aden has no effect as a 
judgment in rem, in respect of assets 
outside Egypt.- — Men ahem Mbbsa v. 
Moses Messa, I. L. R., [1938] Bom. 
529.— IND. 
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attorneys should take the grant for her as 
administratrix & not as next of kin. — In the 
Estate of Humphries, [1934] P. 78 ; 103 
L. J. P. 31 ; 160 L. T. 220 ; 60 T. L. R. 120 ; 
78 Sol. Jo. 83. 

680a. Foreign grant ot will & unattested 

codicil — Followed.] — In the Goods of Foy 
( 1839), 2 Ourt. 328 ; 163 E. R. 428. 

687a. Will made after death according to 

directions of deceased — Valid under Spanish 
law — Grant made.] — In the Goods of Osborne 
(1866), Dea. & 8w. 4 ; 26 L. T. O. S. 128 ; 
1 Jur. N. S. 1220 ; 4 W. R. 164. 

687b. S. P. In the Goods of Guttierez (1869), 38 
L. J. P. & M. 48 ; 17 W. R. 742 ; sub nom. 
In the Goods of Gutierhs, 20 L. T. 758 ; 33 
J. P. 635. 

690. Add. Annotation : — Consd. In the Goods of 
Grewe (1922), 127 L. T. 371. 

694. Add. Annotations: — Consd. Re Ross, Ross v. 
Waterfleld (1929), 46 T. L. R. 61. Refd. 
Re Anneslev, Davidson v . Anneal ey, [1926] 
Ch. 692. 

594a. .] — A British bora subject, 

domiciled in Malta, having made his will in 
England, according to English law, & not 
according to the law of Malta applicable to 
wills made in that island, the ct. refused to 
pronounce against the validity of the will, 
there being no evidence to show that the cts. 
at Malta would consider it invalid, but rather 
the contrary. — Frere v. Frere (1847), 6 
Notes of Oases, 593. 

Annotation: — Consd. Re Ross, Ross v. Waterfleld (1929), 40 
T. L. R 61. 

606. Add. Annotation ; — Refd. Velasco v. Coney, 
[1934] P. 143. 

610. Add. Annotation : — Refd. Velasco v. Coney, 
[1934] P. 143. 

616. Add. Annotation: — As to (2) Folld. Re 
Cunnington, Healing v. Webb (1923), 68 
Sol. Jo. 118. 

621a. .] — Testator gave a 

share of his residuary estate to trustees upon 
trust for sale & to stand possessed of the 
proceeds to pay the income to M. for life & 
then for sucn persons as she should by will 
appoint, & in default of appointment for her 
children at twenty-one in equal shares. M. 
married a German in 1880 & died in 1922, 
leaving two daughters who attained twenty- 
one. By her will, made in German form, she 
appointed the elder her heiress, the younger 
to receive only her legal portion : — Held : the 
will was an effectual exercise of the power. — 
Re Strong. Strong v. Meissner (1925), 95 
L. J. Ch. 22 ; 69 Sol. Jo. 693. 

621b. Revocation valid by lex domicilii — English 
law not complied with.] — Testatrix domiciled 


in Italy purported to exercise a special power 
to appomt English assets by a will validly 
executed according to English & Italian law 
alike. She subsequently revoked the will, 
complying with Italian law, but without the 
complete formality necessary for its revoca- 
tion according to English law. The appointee 
contended that a will exercising the power 
could be revoked only according to the for- 
malities imposed by English law. A party 
entitled to share in the appointed assets in 
default of appointment relied on the effectual 
revocation of the will according to Italian 
law : — Held : in the absence of authority the 
policy of the ct. must lean towards giving 
effect to the intention of testatrix & ought 
not to impose upon her as necessary a com- 
pliance with English requirements as to 
revocation which was unknown to the law 
of her domicil, & the party entitled in default 
of appointment must succeed. — Velasco v. 
Coney, [1934] P. 143 ; 103 L. J. P. 76 ; 161 
L. T. 307 ; 60 T. L. R. 444 ; 78 Sol. Jo. 431. 

626a. Over stock representing proceeds of sale of 
real estate In England — & liable to be laid out 
in purchase of land.] — An Englishwoman, 
domiciled in France, having a general power 
of appointment over a sum of stock, repre- 
senting a share of proceeds of real estate in 
England sold under the judgment in a parti- 
tion action, such proceeds being liable to be 
laid out in the purchase of land under Settled 
Estates Act, 1877 (c. 18), s. 34, by her will 
in the French language gave “ all her pro- 
perties & chattels (tous lea Mens et droits 
mobilier8 ) ” to T. absolutely : — Held : the 
will must be construed as disposing of 
everything in the form of personal estate 
over which testatrix had a general power 
of disposition, & the fund being personal 
estate in form, it passed by the will. — Re 
Harman, Lloyd v. Tardy, [1894] 3 Ch. 607 ; 
63 L. J. Ch. 822 ; 71 L. T. 401 ; 8 R. 649. 

Annotation: — Raid. Re Scholeflold, Scholefleld t>. St. John, 
Re Young. Smith v. St. John. [1905] 2 Ch. 408. 

638. Add. Citation 127 L. T. 117. 

638a. Infant beneficiaries — Power of administrators 
to postpone sale.] — W., domiciled in Ontario, 
Canada,, died possessed of estates in Canada, 
the United States of America, Franco & 
England. He left wills disposing of his 
estates in Canada, the United States & 
France, but no will could be found disposing 
of his estate in England. Letters of adminis- 
tration were granted to his widow & pltf. 
He left him surviving his wife & three infant 
children. Included in his English estate 
were a large block of shares in an English 
private co. According to the law of Ontario 
the sale of the portion of these shares to which 
the infants were entitled could not be post 


PART VL SECT. 2, SUB-SECT. 4.— 
A. (o). 

■o. Grant to attorney of executrix .} — 
Whore a testator domiciled In Quebec 
pad© an “ authentic will ” under the 
law of that province & the sole execu- 
trix resided therein Sc the attorney 
appointed by her filed a duly anthenti- 
Gated copy of said will with the Surro- 
S*«e ct. in Saskatchewan letters of 
admi nistration with the will annexed 
pw granted to him for the use Sc 
benefit of the executrix Sc until she 
should dnly apply for Sc obtain probate. 
—Re Po eetxb Estate (Satk.), 11920] 4 


D. L. R. 1080 : 1 W. W. R. 904.— 

CAN. 


PART VI. SECT. 8. 

681 ill. .] — -The Supremo 

Ct. has no Jurisdiction to grant fetters 
of administration of a deceased person 
domiciled in New Zealand but leaving 
no- estate there.-rr-Re Minifie, [1836] 
N. Z. L. R. S. 1& : G. L. R. 78 ; 12 
N. Z. L. J. 6.— N. Z. 


686 iv. .1 — rte Burke Es- 

tate. [1928] 1D.L.R. 318. — CAN. 

685v. .1 — Where there was 

an administration of the estate of a 
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deceased person in South Australia Sc 
also in Queensland the Queensland 
administrator merely collected certain 
moneys under a policy of assurance 
effected by deceased on his own life 
in Queensland Sc transmitted those 
moneys to the South Australian ad- 
ministrator : — Held : an Act of the 
South Australian Parliament could 
operate to enforce the South Aus- 
tralian administrator to treat policy 
moneys wherever collected as pro- 
tected under Policies Protection Act, 
1887 . — Re Flood, [1933] S. A. S. R. 
203.— AUS. 
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Before 659 add as follows : — 

658a. General rule.] — Where a contract made in 
one country is to be performed in another, the 
law governing the contract is the law of the 

A contract for She sale of goods, made in 
Malta, was to be performed by the delivery 
of the goods on board a ship at Gibraltar 
selected by the purchaser : — Held : as from 
the moment of such delivery, the vendor 
had no further control over the goods, & had 

S orted with their possession of & property 
l them, & the purchaser had, after their 
arrival in Malta, dealt with them in a manner 
inconsistent with the ownership of the 
vendor, he had no right to reject the goods 
& rescind the contract, which was governed 
by the law of Gibraltar. — Benaim & Co. v. 
Debono, [1924] A. 0. 514 ; 93 L. J. P. C. 
133 s 181 L. T. 1, P. C. 

Annotations : — Reid. Broken Hill Proprietary Oo. v. Latham. 
[1933] Oh. 373 ; British 8c French Trust Oorpn. v. New 
Brunswick Ry. Oo. f [1937] 4 All E. R. 516. 

660a. .] — Pltfs., who are bankers in 

London, Jiad up to 1931 granted credit 
facilities to defts. (the Creditbank & a cus- 
tomer of that bank), the Creditbank sending 
bills drawn on pltfs. at 3 months by the 
customer of the Creditbank & indorsed by 
such customer of the Creditbank, accom- 
panied by a letter from the customer under- 
taking to put pltfs. in funds & a guarantee 
by the Creditbank. In July, 1931, by legis- 
lation passed in Hungary, the National Bank 
of Hungary was placed in control of the deal- 
ings with foreign exchange by residents in 
Hungary. As a result, standstill agreements 
were made in respect of the debts here in issue 


& the obligations were renewed until July 15, 
1937. Pltfs. then refused to enter into a 
further standstill agreement, but bills of 
exchange & the accompanying letters were 
sent every 3 months, & upon those sent in 
Apr. 1938, this action was brought : — Held : 
(1) the law applicable to these bills & docu- 
ments was English law ; (2) an accom- 

panying letter, which had been sent on each 
occasion since 1932, stating that the parties 
• would only be in a position to provide cover 
if the exchange restrictions were withdrawn 
did not, upon its proper construction, nullify 
the express agreement to pay at maturity in 
the other documents, & the liability to pay 
could only be suspended by a renewal of 
the contracts ; (3) the law of Hungary did 
not make it impossible for the customer to 
fulfil his contract to provide cover in London, 
since the contract could only be made unen- 
forceable in England if there was a forbidden 
act required to be done in Hungary. As the 
contracts might have been fulfilled by apply- 
ing to them funds lying to the credit of defts. 
in London or elsewhere out of Hungary, the 
.above conditions were not fulfilled, & pltfs. 
were entitled to succeed. — Klein wort, Sons 
& Co. v . Ungarische Baumwolle Industrie 
Akt. & Hungarian General Creditbank, 
[1939] 2 K. B. 678 ; [1939] 3 All E. R. 38 ; 
160 L. T. 615 ; 55 T. L. R, 814 ; 83 Sol. Jo. 
437 ; 44 Com. Cas. 324, C. A. 

664. Add, Annotation : — Refd. Republica de 
Guatemala v. Nunez, [1927] 1 K. B. 669. 

668. Add. Annotations : — Refd. Republica de 
Guatemala v. Nunez, [1927] 1 K. B. 669; Re 
Visser, Holland v. Drukker, [1928] Ch. 877. 


PART VII. SECT. 2, SUB-SECT. t.— 
B. (b). 

652 vi. Assessment of damages.] 

— The right to damages for breach oi 
a oontraot made in a foreign country 
8c to be executed there is governed 
by the lex loci contractus 8c not by tho 
lex fori . — Lives ley v. Horst, 11924] 
S. O. It. 605 ; [1925] l D. L. R. 159 ; 
affg. S. C. sub nom. Horst v. Livesucy, 
11924] 2 D. L. It. 1002: (1924] 2 

W. W. R. 448 ; 34 B. O. R. 19.— 
CAN. 


652 vil. .] — Luoab 8c Co. «. 

Monoton Supply Co., [19241 4 D. L. R. 

376.— CAN. 

652 viii. The validity of a 

oontraot must be decided by the law 
of the place where it was made. If 
valid there. It will be held valid every- 
where, by the taolt or Implied consent 
of tho parties. The law of the transfer 
of negotiable instruments rosts on this 
foundation. — Hanson v. Colleite 
(1931), 5 M. P. R. 303.— CAN. 

652 lx. .] — A oontraot of con- 
ditional sale having been made In 
Saskatchewan & the goods Bold there- 
under, a motor oar, having been de- 
livered there : — Held •• in the absence 
of proof of a contrary Intention, the 
rights Sc obligations of the parties were 
governed by the law of Saskatchewan. 

The oar was seised in Alberta on 
default by the buyer & resold; 8c 
an action was brought in Saskat- 
chewan to recover the deficiency on 
the resale : — Held : the fact that the 
oar had been seised In Alberta did not 
render Extra -Judicial Soisures Act of 
that provinoe, which had not been 
complied with, applicable to prevent 
the recovery of the deficiency, where, 
at least the action for the defiolenoy 
was brought, as it was In this ease, in 
Saskatchewan. Qu. : whether the 
non -oomplianoe with said Act would 


have prevented recovery had the 
action been brought in Alberta. — 
Commercial Corfn. Securities, Ltd. 
v. Nichols (otherwise Butterfield), 

« 1 W. W. R. 484 ; 3 D. L. R. 
AN. 

652 x. .1— The rights & liabili- 
ties, aa distinguished from the re- 
medies, of the parties to a mercantile 
oontraot must be determined by the 
proper law of the oontraot ; whioh is, 
primd facie , the lex loci contractus , a 
presumption which applies with par- 
ticular force when the oontraot is to 
be performed wholly In the oountry 
wherein it is made. On the other 
hand, whatever relates to the remedy 
whioh may be enforced is governed 
by the lex fori, for litigants must take 
the procedure as they find it in the 
oountry in whioh they sue. — Bond- 
holders Securities Oorpn. v. Man- 
ville, [1933] 3 W. W. R. 1 ; 4 D. L. R. 
679.— CAN. 

652 xl. .) — By an agreement in 

writing made in Victoria between pltf., 
a Victorian oo. carrying on business in 
Victoria, 8c P., a resident of New South 
Wales, P. agreed to repay in Victoria 
all moneys due by him to pltf. 8c to 
execute securities for the same over 
his station property situate in New 
South Wales. Payment of the moneys 
was guaranteed by defts., who resided 
in Viotoria. In an action on the 
guarantee defts. pleaded that the rights 
of pltf. were barred by reason of the 
Moratorium Acts of New South Wales : 
— Held : the rights of the parties in 
the action were not to be ascertained 
by referenoe to the law of New South 
wales.— D ennys Lasoelles, Ltd. v. 
Borghard, [1933] V. L. 1L 46 ; Argus 
L. R. 128.— AUS. 

an. Offer made tt accepted by post — 
Governed by law of country of offeror .) — 
Renfrew Flour Mills v. 8 ansohaorin 
(1928), Q. R. 45 K. B. 29.— CAN. 
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•P. Mortgage .] — Where a rntge. of 
land in New Zealand is collaterally 
secured by an equitable mtge. of an 
interest in land in England, both being 
executed in New Zealand by parties 
there resident 8c domiciled, & seeming 
moneys advanced & repayable in New 
Zealand, tho law of the oontraot to be 
applied is the lex loci contractus , & not 
the lex situs. Accordingly, tho Mort- 
gagors Relief Act, 1931, applies both 
to the mtge. 8c the collateral security. — 
Ite J. to A., A Mortgage, 19331 
N. Z. L. R. 1512.— N.Z. 

sq. Contract of agent appointed in 
Bombay — To purchase cotton in New 
York or Liverpool.} — Where a person 
in Bombay employs another person in 
Bombay as commission agent to effect 
transactions of purchase 8c sale of 
ootton in New York or Liverpool, the 
transactions arc not governed by the 
Bombay Ootton Contracts Act XIV. 
of 1922 8c the bye-lawB thereunder. — 
Pirojshaw v . Bakdeali Ismail 8c 
Oo. (1931), I. L. R. 57 Bom. 225.— 
IND. 

PART VII. SECT. 2, SUB-SECT. I.— 
B. (o). % 

m. Read now “ 658a I.** 

PART VII. SECT. 2, SUB-SECT. 2. 

t i. .] — The weight of authority 

supports the view that capacity to 
enter into an ordinary mercantile con- 
tract is governed, not by the lex 
domicilii, but by the lex loci contractus. 
Therefore Judgment cannot be re- 
covered here against a married woman 
as maker of a promissory note if under 
the lex loci oontractus a married woman 
to not legally competent to make a 
promissory note. — Bondholders Se- 
curities Oorpn. v. Mantoxr, [1033] 
8W.W.R. 1.— CAN. 
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669* Add. Annotation: — Reid Republic* de 

Guatemala v. Nunez, [1927] 1 K. B. 069. 

670. Add. Annotations : — Consd. Republica de 
Guatemala v. Nunez, [1927 J1K.B. 869. Held. 
Re Visser, Holland v. Drukker, [1928] Ch. 877. 

672. Add. Annotations : — Consd. Nihalchand 

Navalchand v. McMullan, [1934] 1 K. B. 171. 

' Held. Farr, Smith v. MeBsers, [1928] 1 K. B. 
397. 

676. Add. Annotation : — Held. Russian Com- 
mercial & Industrial Bank v. Comptoir 
D* Escompte de Mulhouse, [1923] 2 K. B. 030. 

688. Add. Annotation 'Held. The Colorado, [1923] 

P. 102. 

684. Add. Annotation : — Generally , Reid. Grein v 
Imperial Airways, Ltd., [1930] 2 All E. R. 
1268. 

686. Add. Annotation : — Refd. Kleinwort, Sons & 
Co. v . Ungarische Baumwolle Industrie Akt. 
& Hungarian General Creditbank, [1939] 2 
AU E. R. 782. 

688. Add. Annotations : — Consd. Vita Food Pro- 
ducts, Incorporated v. Unus Shipping Co., 
[1939] A. C. 277. Refd. Benaim v. Debono, 
[1924] A. C. 614 ; Broken Hill Proprietary 
Co. v. Latham, [1933] Ch. 373 : International 
Trustee for Protection of Bondholders Aktien- 
gesellschaft v. R. (1935), 154 L. T. 56; 
British & French Trust Corpn. v. New Bruns- 
wick Ry. Co., [1937] 4 All E. R. 516 ; Mount 
Albert Borough Council v. Australasian 
Temperance & General Mutual Life Assur- 
ance Society, Ltd., [1938] A. C. 224. 

689a. Agreement by German in Germany — 

Enforcement by third parties.] — Hartmann 
v. Konig (1933), 50 T. L. R. 114, H. L. 

691a. Charterparty In English — Entered into 

by master of German ship with Germans 
abroad — To take cargo to England.] — The 
Wilhelm Schmidt, No. 845a, ante. 

692. Add. Annotation : — Consd. The Adriatic 
(1931), 47 T. L. R. 638. 


694. Add. Annotations : — As to (2) Consd* The 
Adriatic (1931), 47 T. L. R. 838 ; The Njegos, 
[1936] P. 90 ; Vita Food Products, Incor- 
porated v. Unus Shipping Co., Ltd., [1939] 
A. C. 277. 

694a. Charterparty made in Egypt — Docu- 

ments & consignees English — Ship Swedish.] 

— By two freight engagement notes made in 
Egypt between pltfs., a firm carrying on 
business in Egypt, & defts., a British co. 
with a branch office in Egypt, pltfs. agreed 
to reserve room for certain cottonseed for 
shipment to London by a steamer to be 
specified. Under a charterparty made be- 
tween the owners of the Swedish steamship 
A. & pltfs. as charterers the A. loaded the 
cargo at Alexandria for delivery in London ; 
& pltfs., “as agents only," issued bills of 
lading whereby the cargo was to be delivered 
in London to the order of the defts. on pay- 
ment of freight by them at the specified rate. 
In the course of the voyage the A. came into 
collision with another vessel, & was so badly 
injured that she had to be towed to Cadiz, 
where she was found to be a constructive 
total loss. The cargo, accordingly, was 
discharged at Cadiz & delivery was taken 
there by defts. Pltfs., suing on behalf of the 
shipowners, claimed distance ( i.e . pro rata) 
freight, which they alleged was payable either 
under the law of the flag (Swedish) or the 
lex loci contractus (Egypt). Defts. alleged 
that the law of England applied, under which 
pro rata freight is not payable : — Held : all 
the authorities showed that the best criterion 
of what law was to be applied was to be 
found in the intention of the parties, &, if 
the parties intended otherwise, the pre- 
sumption was rebutted that a contract for 
the carriage of goods by sea was governed 
by the law of the flag ; looking at the circum- 
stances broadly, & having regard ( inter alia) 
to the facts that all the documents were in 
English & on English forms, that delivery 

i & payment were to be in England, the freight 


PART VII. SECT. 2, SUB-SECT. 4.— A. 

677 to. .] — The obligations oj 

trustees of a deed to secure payment 
of a bond issue were held to bo governed 
by the law of British Columbia, 
although the trustees were resident 
In Oregon, U.S.A., where the contract 
was made in British Columbia & was 
substantially to be performed there. 
The property also was situated, & the 
mtgor. resident, in British Columb ia. — 
Harris Investments, Ltd. v. Smith, 
11934] 1D.L.H 748 ; 48 B. C. R. 274. 
—CAN. 

at. Jurisdiction of court to enforce — 
Contract to be performed abroad — 
Defendants resident within jurisdiction.] 
— Where defts. in a suit reside in this 
country Sc the principal offloe of pltfs. 
is In England. & a contract is entered 
into there between the parties which la 
to be executed in New York, a suit in 
respect thereof may be instituted in 
this Province. — Direct Cable Co. v. 
Dominion Telegraph Co. (1881), 28 
Gr. 648 ; (1883) 8 A.R. 416. — CAN. 

PART VIL SECT. 2. SUB-SECT. 4.— 
B. (b). 

f L Incorporation of 

Harter Act.] — Pltf. contracted with 
deft, ship for the carriage of a cargo 
of wheat from Buffalo to Montreal. 
Pltf. was an American, the ship was an 
American ship. Sc the oontract was 
made in the United States. Deft, 
alleged that the contract or bill of 


lading was issued subject to the 
Harter Act, the terms & conditions of 
which applied to & formed part of such 
contract, while pltf. alleged that as 
this Act was not referred to or made 
part of the oontract it did not apply 
Held: the obligations of the parties 
under this oontract were governed by 
the laws of the United 8tates. Under 
the laws of the United States the 
Harter Act did not need to be referred 
to in the bill of lading to become bind- 
ing on the parties, Sc said Act was to be 
applied In this case. — J. Richardson 
& Sons, Ltd. v. SS. Burlington 
(Que. A<fm.), 11931J 8. C. R. 90; 11930] 
4 D. L. R. 627 ; affg.. 11929] Ex. C. R. 
186.— CAN. 

til .]— Each of two 

bills of lading, which were similar, for 
certain goods to be carried from the 
United States of America to the Irish 
Free State In a ship, the property of 
the United States Shipping Board, 
stated that the shipments were subject 
to all the terms & provisions of. Sc all 
the exemptions from liability con- 
tained in, the Harter Act, an Act of 
Congress of the United States of 
America - Held : the bills of lading 
were American contracts, & as such 
should be construed by American law. 
Sc that law must be proved or admitted 
before the ct, would In* competent to 
decide the questions of law submitted 
in the special case. — M acN amara id. 
S.S. Hattbras, [1931] L R. 837. — IB. 
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fill. .]— The con- 

tract of carriage in question herein 
was made in the United States of 
America, both pltfs. were United 
States corpns.. Sc the contract con- 
tained a clause valid & necessary 
according to such law, but not neces- 
sary under the Canadian or English 
law. Moreover, the Insuranoe certi- 
ficates issued by one of pltfs. contained 
an express reference to the Harter 
Act, a law of the United States which 
the pltfs. now contend should not be 
applied : — Held : in the above cir- 
cumstances. inasmuch as the intention 
of the parties is to govern, it must be 
presumed that the parties to the con- 
tract intended to be governed by the 
law of the United States (the Harter 
Act), & that such law applied. Tho 
best criterion of what law is to be 
applied is to be found in the intention 
of the parties. Sc where such intention 
is not expressed it is to be gathered 
from the terms of the contract itself 
Sc from the surrounding circumstances. 
Where a bill of lading contains special 
clauses, not necessary or valid under 
other laws, but necessary & valid 
under the laws of the country where 
the contract was made, the parties 
are presumed to have oontractedsub- 
iect to the law which gives effect to 
such clauses.— Bunge North Ameri- 
can Grain Corpn. Sc Fire Assoon. 
of Philadelphia v. S.S. Sharp, 
(1933] Ex. O. R. 75.— CAN. 
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engagement notes did not specify a ship of 
any particular nationality, defts. were a 
British firm, Sc the British position in Egypt 
had for many years been predominant, the 
inference was that the parties, who as business 
people must be taken to have intended what 
was most convenient, intended English law 
to apply; Sc consequently the claim for 
distance freight failed. — The Adriatic, [1931] 
P. 241 ; 100 L. J. P. 138 ; 145 L. T. 580 ; 47 
T. L. B. 638 $ 18 Asp. M. L. 0. 259. 

Annotations OOMd. The Niegos, 11936] P. 90. Betel. 

The Tomi (198?), 147 L. T. 208. 

Charterparty governed by English law- 

incorporation of charterparty in bill of lading.] 

— See Arbitration, No. 141a, ante. 

697a. Delivery of goods against bill of lading 

— Property In goods passing by contract with 
third party.]— In Jan. 1929, pltfs.,' the 
Government of Guatemala, purchased aero- 

g lanes Sc war material from a French firm 
i Paris for delivery at Guatemala Oiby. By 
the contract of sale the goods were to be 
accepted by the purchasers before departure 
from the sellers’ works, Sc payment therefor 
was to be made as to 34 per cent, by cash 
with order & as to the balanoe of 66 per 
cent, by a confirmed irrevocable credit with 
a first-class bank. The sellers undertook to 
injure the goods 4s also arrange for their 
transport to Guatemala City via Puerto 
Barrios. For these transport services the 
pltfs. agreed to pay a lump sum. The sellers, 
by their agents in Antwerp, chartered the 
Norwegian steamship St. Joseph , owned by 
clefts. for the transport of a portion of the 

« from Antwerp to Puerto Barrios. By 
ill of lading, which was mainly in Eng- 
lish, the goods were to be delivered unto the 
44 Gouvemement de Guatemala or to his/their 
assigns.’* The bill of lading contained no 
reference to the Hague Buies or to the 
article of the Belgian Oode which embodied 
those rules. On the arrival of the ship at 
Puerto Barrios pltfs. presented the bill of 
lading Sc took delivery of the goods, which 
were then sent on by rail to Guatemala City. 
The goods were found to have been damaged 
during sea transit by reason of the bad 
stowage of a part cargo of patent fuel also 
carried in the St. Joseph, Sc the Guatemala 
Government sued the shipowners for the 
damage. The shipowners admitted liability, 
but contended that their contract with pltfs. 
was governed by Belgian law, which em- 
bodied the Hague Rules, Sc that therefore 
their liability was limited : — Held : that 
pltfs. became the owners of the goods by 
acceptance, Sc payment to the sellers, before 
shipment. Sc not as consignees or indorsees 
of the bill of lading within the meaning of 
Bills of Lading Act, 1855 (c. Ill) ; the only 
contract between pltfs. Sc defts. was made 
by pltfs. 1 offering the bill of lading to the 
shipmaster Sc getting delivery of the goods, 
Sc it was a contract made in Guatemala, with 
which no Belgian had anything to do, 
except as agent ; pltfs. were bound by the 
terms contained in the bill of lading Sc 
nothing more; there was nothing to snow 
that either party intended or contemplated 


the application of Belgian law to the con- 
tract, Sc it was. impossible to import into 
such a contract, between such parties, a 
term of Belgian law to which no reference 
was made therein ; even if the contract was 
made in Antwerp, Sc pltfs., by taking de- 
livery, incurred the same liabilities as the 
shipper, who took the bill of lading, they 
only incurred a liability to which the section 
pf the Belgian Oode had no application, for 
it could not be that a document which, in 
its inception, had nothing to do with Belgian 
law could afterwards become subject to it ; 
&, therefore, there must be judgment for 
pltfs. on their claim, subject to a reference. — 
The St. Joseph, [1933] P. 119 -, 102 L. J. P. 
49 ; 149 L. T. 362 ; 49 T. L. B. 367 ; 18 
Asp. 375. 

699. Add. Annotations : — Consd. Cantiere Navale 
Triestina v. Russian Soviet Naphtha Export 
Agency, [1926] 2 K. B. 172. Apld. Kursell 
v. Timber Operators Sc Contractors (1926), 
. 96 L. J. K. B. 569. Consd. Foster v. Driscoll, 
. Lindsay v. Attfleld, Lindsay v . Driscoll, 
, [1929] 1 K. B. 470; Adelaide Electric 
Supply Oo. v. Prudential Assurance Oo., 
[1934] A. 0. 122 ; International Trustee for 
Protection of Bondholders Aktiengesellsohaft 
v. R. (1936), 154 L. T. 56 ; Kleinwort, Sons 
Sc Co. v. TJngarische Baumwolle Industrie 
Akt. & Hungarian General Creditbank, [1939] 
3 All E. R. 38 ; Vita Food Products, Incor- 
porated v. Unus Shipping Oo., [1939] A. C. 
277. Refd. Equitable Trust Go. of New 
York v. Henderson (1930), 47 T. L. R. 90 ; 
British Sc French Trust Corpn. v. New Bruns- 
wick Ry. Co., [1937] 4 All E. R. 516. 

702a. Contract between foreign broker Sc 

English broker — Right of cancellation as 
between foreign broker Sc principal — Governed 
by lex loci contractus.] — By English law, an 
underwriter acknowledging in a policy of 
marine insurance that the assured has paid 
the premiums, the policy cannot be cancelled 
by the insurance broker on the ground that 
he has not received the premiums from the 
assured, without the authority of the 
assured. But where a Canadian assured 
instructs in the United States an American 
insurance broker to effect an insurance in 
England, which he must do through an 
English broker, the law applicable on this 
question of right of cancellation is that of the 
country where the relation of principal Sc 
agent is created — that of the United States. 
In such a case, the English broker, who is 
liable to the English underwriter for the 
premium, cannot sue the assured, but looks 
to the American broker, who, in turn, looks 
to the assured for payment : — Held : the 
question in such a case was one of fbreign 
law — here, that of New York State— A 
therefore of fact ; the ct. accordingly found 
that the American broker could cancel such 
a policy on the ground that the assured had 
failed to supply him with the premium, with 
the assent of the underwriter, but without 
the assent of the assured who had failed to 
pay the premium. — R uby SB. Corpn., Ltd. 
v . Commercial Union Assurance Co. (1933), 
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150 L. T. 30 ; 30 Com. Oaa. 48 ; 18 Asp. 
M. L. 0. 445, 0. A. 

702 b. Reinsurance with foreign company — 

No policy Issued.] — Maritime Insurance Co., 
Ltd. v . union Von Assbcuranz, 1865 (1935), 
70 Sol. Jo. 403. 

708 a. Policy effected in England by 

foreigner — With foreign company through 
English office.] — Pltf. oo. was incorporated 
by special Act of the Legislature of New 
York, A had its central office A the bulk of 
its assets in New York. The co. had a 
branch in London A in most of the capitals 
of Europe, the branch in Paris being its head 
office for Europe. The general manager of 
the London branch had no general authority 
to issue policies in this country. Certain life 
policies signed by the president & secretary 
of the co. A countersigned by the general 
manager for Europe, were issued in London 
to German nationals before the outbreak of 
the war. The policies were not under seal. 
The policy moneys were expressed to be 
payable in London, but all premiums were 
payable either at the central office in New 
York or at the office where the insurance was 
payable, A proofs of death were to be furnished 
at the New York office. An indorsement on 
the policy provided that it should be con- 
strued according to English law : — Held : 
it was permissible A necessary to look at 
the terms of the contracts & to determine 
from them at what place the debts would be 
recoverable ) applying that test in the present 
case, the debts were recoverable in London 
where they were expressed to be payable. — 
New York Life Insurance Oo. v. Public 
Trustee, [19241 2 Oh. 101 ; 93 L. J. Oh. 
449 ; 131 L. T. 438 ; 40 T. L. R. 430 ; 68 Sol. 
Jo. 477, O. A. 

Annotations : — Reid. Swedish Central Ry. v. Thompson, 
[19241 2 K. B. 255; Repnblloa de Guatemala v. Nunez, 
[1927] 1K.B, 069 ; Re Russian Bank for Foreign Trade, 
[1933] Ch. 745. 

705. Add. Annotation : — As to (1) Refd. The 
Colorado, ri923] P. 102 ; The Zigurds (No. 1) 
(1932), 48 T. L. R. 556. 

705a. Insurance against loss by forged document — 
Governed by English law — Insurance In 
London — Business carried on in New York.] — 
Pltfs., who carried on business in New York, 
took out a policy of insurance in London 
against loss which they might incur by having 
acted upon any document which might prove 
“ to have been forged.” During the currency 
of the policy pltfs. were induced to lend 
money to a firm by a document containing a 
false statement of the firm's assets A liabili- 
ties. Before the whole of the loan had been 
repaid the firm became bkpt., A the pltfs. 
sued an underwriter on the policy. By the 
law of the State of New York forgery includes 
“ a false statement of financial condition.” 
A member of the firm had since been con- 
victed in New York of forgery. Pltfs. con- 
tended that the word “ forged ” in the 
policy must be construed by the law of New 
York where the loss occurred, A that there- 
fore it was Immaterial if the document was 
not a forgery according to English law 
Held : even if the document was a fogged 
document according to the law of New York 
the word “ forged T ’ was used in the policy 
merely to describe an existing state of fact 


A not as a term of art to be construed accord- 
ing to the law of the place where the loss 
happened, A accordingly the action failed. — 
Equitable Trust Co. of New York v. 
Henderson (1930), 47 T. L. R. 90. 

707a. Governed by lex loci rel sitae — Lease executed 
in France — Relating to land in Chile.}— St. 

Pierre v. South American Stores (Gath 
A Chaves), Ltd., No. 756a, post 

709. Add. Annotation: — Refd. Behnke v. Bede 
Shipping Co., [1927] 1 K. B. 649. 

709a. Contract cancelled by decree of foreign 

Government/) — Perry v. Equitable Life 
Assurance Society of U.S.A., No. 640c, ante. 

711. Add. Annotation: — As to (1) Refd. The 
Colorado, [1928] P. 102. 

716. Citations For “ 5 De G. M. A G. 604 ” 
read “ 1 De G. M. A G. 604.” 

719. Add. Annotation : — Refd. The Colorado, 
[1923] P. 102. 

721. Add. Annotation : — Generally, Held. Ruby 
S.S. Oorpn., Ltd. v. Commercial Union 
Assurance Co. (1933), 150 L. T. 38. 

730. Add. Annotation : — Dlstd. Foster v. Driscoll, 
Lindsay v. Attfleld, Lindsay v. Driscoll, [1929] 
1 K. B. 470. 

732. Add. Annotation : — Dlstd. Foster v. Driscoll, 
Lindsay v. Attfleld, Lindsay v. Driscoll, 
[1929] 1 K. B. 470. 

732a. Goods to be smuggled Into foreign 

country — Not enforceable In England.] — F., a 
financier, L., a distiller, D. A M., a firm of 
shipbrokers, A one A. were minded to load 
a ship with a cargo of whisky to be carried 
across the Atlantic A sold in the U.S. or at 
some point from which it could easily be 
smuggled into the U.S., in violation of the 
laws of that country. D. A M. entered into 
a contract to buy a steamer for £2,565 ; F. 
advanced £260 as a deposit on the purchase. 
On Oct. 26, 1927, an agreement was entered 
into between F., L. A D. A M., whereby L. 
agreed to sell to D. A M. 7,500 cases of whisky 
at 27 s. Qd. a case free on board at Leith or 
Glasgow to be delivered ex warehouse not 
later than Nov. 20. D. A M. were to take 
delivery on board a vessel of a regular line 
of steamers. Payment was to be made by a 
bill for £5,500 drawn by F., accepted by A. 
A indorsed to L., A a second bill for £4,812 
accepted by A. A D. A M., both bills to be 
payable ninety days from Nov. 26, A to be 
drawn A accepted on Oct. 20, A handed to L. 
to hold as security until ho should hand the 
shipping documents or delivery order from 
bona on or before Nov. 26. L. agreed to lend 
- D. A M. £2,500 (£1,000 at 8 per cent, per 
annum A £1,500 at 40 per cent, per annum 
interest) for the purohase of the steamer, the 
loan to be secured by a first mtge. on the 
steamer. F. agreed to lend D. A M. £1,000 
at 40 per cent, per annum interest to be 
secured by a second mtge. on the steamer. 

* D. A M. agreed to insure the steamer for 
£1,000 against all risks including seizure or 
confiscation A £2,500 against marine risks 
A deliver to L. cover notes for £1,500 A £1,000 
A to P. a cover note for £1,000. F. A L. 
agreed Jointly to underwrite the insurance 
for £1,000 against confiscation at a figure to 
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be agreed in the event of the ordinary market 
rate exceeding thirty guineas per cent. D. 
& M. agreed to provide £1,600, the estimated 
balance required for the equipment of the 
steamer for the voyage i — Held : the object 
to be attained by this agreement being a 
breach of international comity, the agree- 
ment was contrary to public policy & void. — 
Foster v. Driscoll, Lindsay v. Attfield, 
Lindsay v. Driscoll, [1929] 1 K. B. 470 : 98 
L. J. K. B. 282 ; 140 L. T. 479 ; 45 T. L. R. 
185, 0. A. 

Annotation : — Reid. Carling Export Brewing & Malting Co., 
Ltd. v. H., [1931] A. C. 435. 

788. Add. Annotation : — Distd. Foster v. Driscoll, 
Lindsay v. Attfield, Lindsay v. Driscoll, 
[1929] 1 K. B. 470. 

788. Add. Annotation : — Consd. Vita Food Pro- 
ducts Incorporated v. Unus Shipping Co., 
[1939] A. C. 277. 

788a. Payment of rent by bills on London- 
Illegal exchange transaction.] — Reaps, were 
jointly bound to fulfil the obligations con- 
tained in leases of premises in Santiago de 
Chile granted by the predecessors in title of 
applts. The leases provided the following 
way in which the rents should be payable : 

11 Payment shall be effected monthly in 
advance in Santiago de Chile on the first 
day of each month by flrt t class bills on 
London.” In 1931, Chilean legislation super- 
vened which resps. maintained prevented 
them from acquiring foreign exchange in 
Chile or from paying the rents in Chue by 
drafts on London without the authorisation 
of the committee established by the legisla- 
tion to control exchanges, & that requests 
by them for such authorisation from time to 
time had been refused by the committee. 
The Chilean legislation established a control 
of international operations of exchange & the 
transfer of funds abroad, entrusting such 
control to a committee or commission. The 
legislation defined international exchange 
transactions as “ the purchase & sale of all 
kinds of currency & gold in any form & 
the bills of exchange, cheques, drafts, letters 
of credit, telegraphic orders, & documents of 
any other nature requiring the transfer of 
funds from Chile or vice versa.” Con- 
flicting evidence by Chilean experts was given 
as to the meaning in Chile of first class bills 
on London. The evidence accepted was 
that 44 payable in Chile in first class bills on 
London ” had a special mercantile meaning 
in Chile — namely, 41 bills drawn in Chile by 
one or other of a select list of bankers & 
mercantile houses in Chile upon one or other 
of a select list of bankers & mercantile houses 
in London ” As these were known technically . 
as F. 0. L. bills. An advocate in Chile who 
had been Minister of Justice gave evidence 
that the F. C. L. bills came within the mis- 
chief of the Chilean legislation : — Held : the 
Chilean legislation made it impossible for the 
rent to be paid as directed, as the mode of 
payment as already interpreted would have 


Digest Supplement. 

been an international exchange transaction 
within the meaning of the Chilean legislation. 
— De Be£chb v. South American Stores, 
Ltd., & Chilian Stores, Ltd., [1935] A. C. 
148 ; 104 L. J. K. B. 101 5 152 L. T. 309 ; 51 
T. L. R. 189 ; 40 Com. Gas. 157, H. L. 

Annotation : — Consd. Kloinwort, Sons Sc Co. v . Ungarlsohe 
Baumwolle Industrie Akt. Sc Hungarian Qeneral Credit- 
bank, [1939] 3 All E. R. 38. 

740. Add. Annotation: — As to (2) Held. Em- 
ployers’ Liability Assce. v. Sedgwick Collins 
(1926), 95 L. J. K. B. 1015. 

748. Add. Annotations : — As to (1) Refd. Jebara v. 
Ottoman Bank, [1927] 2 K. B. 254. Generally , 
Mentd. Larrinaga v. Soc. Franco Americaine 
Des Phosphates de Medulla (1923), 92 
L. J. K. B. 456. 

750. Add. Annotations: — Apld. Soc. Anon, de- 
Grands Etablissements de Touquet Paris. 
Plage v. Baumgart (1927), 96 L. J. K. B, 
789. Refd. Carlton Hall Club v. Laurences 
[1929] 2 K. B. 163 ; Nihalchand Navalchand 
v. McMullan, [1934] 1 K. B. 171. 

752. Add. Annotations : — Apld. Soc. Anon, de- 
. Grands Etablissements de Touquet Paris. 
Plage v . Baumgart (1927), 96 L. J. K. B, 
789. Refd. Carlton Hall Club v. Laurences 
[1929] 2 K. B. 153. 

752a. .] — Where money is 

lent in a foreign country for the purposes of 
gaming & gaming in that country is not 
illegal, & cheques payable in England are 
given for the money lent, pltf. can ignore the 
security & sue as tor money lent to deft. — 
SocitiTiS Anonymb des Grands Etablisse- 
ments de Touquet Paris-Plage v. Baum- 
gart (1927), 96 L. J. K. B. 789 ; 136 L. T. 
799 ; 43 T. L. R. 278. 

Annotation : — Cou*d. Carlton Hall Club u. Laurence, [1929] 
2 K. B. 153. 

756a. Option as to place.] — Pltfs., 

successors of the owner of premises in 
Santiago de Chile, by a lease executed at the 
Chilean consulate in Paris & drawn in the 
Spanish language, let the premises to the 
Chilean Stores for a term of 10 years from 
1935, at a rental of 93,500 pesos of 183,057 
millionths of a gramme of fine gold monthly, 
to be paid at the option of the owner either 
in Santiago de Chile or remitted to Europe, 
according to the instructions which the owner 
might give, one month in advance on the 
first working day- of each month. The 
second deft., the South American Stores, 
joined in the lease as guarantor, but so as to 
become jointly responsible as primary obligor 
under the contract. The South American 
Stores carried on business in the Argentine. 
All parties by the lease elected domicil in 
Chile. There was evidence that there was 
no verbal agreement that the rental should 
be fixed on a gold basis. In July, *1 935, the 
owner served a notice as follows : 44 Please 
take note, till further notice, of my option & 
of the following instructions,” & then fol- 
lowed instructions for payment in sterling on 
a gold basis : — Held : (1) the contract must 


PART VII. SECT. 2. SUB-SECT. ft. — D. 

•p. Contract to indemnify bail.} — 
Where a oontraot of indemnity against 
loss with respect to bail given in pro- 
ceedings In a ot. of a foreign country, 
is lawful under the law of that oountry 
the oontraot. Sc the security, if any. 


given “ in implement of the oontraot,*' 
can be enforced in Canada, even though 
the contract was executed in Canada 
Sc said socurity is a mtge. on Cana- 
dian land. — National Surety Co. v . 
Larsen (B. a), [1929] 1 D.LE. 918 ; 

W, W. R. 299 ; reva., [1929] SD.L.R. 
79 ; 2 W, W. R. 152,— CAN. 
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75ft i. By act of parties — Payment- 
In what currency.}— Erick a v. Border 
Crrrss Improvement Co. (1922), 52 
O. L. EL 193.— CAM. 
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be construed according to Chilean law, even 
though part of the performance of it was to be 
in England ; (2) evidence of the intention 
of the parties which would be admissible in a 
Chilean ct. to interpret the contract is ad- 
missible in England ; (3) neither party had 
any intention other than that expressed in 
the contract as interpreted by experts on 
Chilean law ; (4) the rent to be paid had been 
specified as an amount of Chilean money, & 
not as an amount of gold ; (5) the rent was 
to be remitted from Chile, Sc no claim could 
be made to have it remitted from the Argen- 
tine by the guarantors. — St. Pierre v. South 
American Stores (Gath Sc Chaves), Ltd. 
Sc Chilean Stores (Gath Sc Chaves), Ltd., 
[1037] 3 All E. R. 349 ; 42 Com. Cas. 363, C. A. 

757. Add, Annotation: — As to (1) Apld. Swiss 
Bank Corpn. v. Boehmische Industrial Bank. 
[1923] 1 K. B. 073. 

762a. .] — Applts., a New Zealand borough 

council, pursuant to an agreement of Sept. 4, 
1926, borrowed money for public works from 
resps., a life insurance co. incorporated in 
Victoria, Sc carrying on business in Australia 
& New Zealand, Sc as security therefor issued 
in New Zealand debentures repayable in 
Victoria & bearing interest payable half- 
yearly in that State. The debentures were 
issued under the Local Bodies’ Loans Act, 
1913 (now 1926) of New Zealand, Sc the loan 
Sc interest were secured on a special rate of 
threepence in the pound on the rateable value 
of all rateable property in the borough, 
provision being made for a sinking fund : — 
Held : the obligation of applts. to pay the 
interest in Victoria was not- affected by 
Financial Emergency Act, 1031, of Victoria, 
as amended, which by sect. 19 (1) provided 
for the compulsory reduction of interest 
payments on mtges. which, by sect. 14 (1), 
were defined as including “ any debenture 


. . . issued by any public or local authority.” 
The Victorian Acts did not apply to the 
debentures or to the interest payable under 
them, Sc did not therefore afford a defence to 
a claim for the payment of interest at thr; 
full agreed rate. To hold that the Acts did 
apply would be to attribute to the Victorian 
Legislature an intention to legislate in regard 
to matters lying outside its territorial juris- 
diction, because the land charged under the 
debenture — a charge on the rates being a 
charge on land — was in New Zealand ; Sc, 
further, to change the amount of the debt 
would be to affect the security on the land, 
which was extra-territorial so far as Victoria 
was concerned. 

The proper law of the contract was that of 
New Zealand. The extent of the security 
was defined by the debt, & both the debt Sc 
the security were fixed by the New Zealand 
Act, so that to hold that the Victorian Acts 
applied would be to treat a New Zealand 
statute as varied in regard to a New Zealand 
contract by Acts of the Victorian Legislature. 
Clear Sc x^recise words would be needed before 
an intention could be attributed to the 
Victorian Legislature to purport to exerciso a 
jurisdiction of that character, whereas a 
consideration of the relevant sects, of the Acts 
showed their territorial limitation to Victoria. 
Further, the New Zealand cts. were not re- 
quired to treat the Acts of the Now Zealand 
Legislature as varied by the Legislature of 
another State. The debentures, though mtges. 
within the definition in sect. 14 (1), were not 
mtges. to which the Acts applied. — Mount 
Albert Borough Council v, Australasian 
Temperance & General Mutual Life 
Assurance Society, Ltd., [1938] A. C. 224 ; 
[1937] 4 All E. R. 206 ; 107 L. J. P. C. 5 ; 157 
L. T. 522 ; 54 T. L. R. 5, P. C. 

Annotation Reid. British & French Trust Corpn. v. Now 
Brunswick Ry. Co., [19371 4 All E. It. 516. 


Union Natural Gas Co. (1922), 53 
O. L. R. 88— CAN. 

756 lii. .1— Where a 

payment originating in one country is 
to be made in another country. & the 
currency denomination specified is the 
same in both countries, the rule is that 
the payment must be made In the 
currency of the country where the 
money is payable, unless by express 
terms or nocessary implication payment 
in some other currency is required. — 
Simms v. Chernenkoff, [1922] 1 
W. W. R. 967 ; 62 D. L. R. 703 ; 15 
Saak. L. R. 185.— CAN. 

PART VII, SECT. 3. 

a !. Debentures payable in 

particular place,] — Deft., a municipal 
corpn. in New Zealand, duly constituted 
under the Municipal Corps. Act, 1933, 
borrowed from pltf., a life assurance 
society incorporated in the State of 
Victoria, moneys by way of special 
loans, & issued to the pltf. debentures 
for the amount so borrowed, whereby 
the principal 8c interest was made pay- 
able in Victoria. The loan was made 
6c secured by a special rate on rate- 


able property in New Zealand & the 
debentures given under & In accordance 
with the Local Bodies’ Loans Act, 1913 
(now 1926). The loan-moneys were 
paid In New Zealand, the debentures 
were executed In Now Zealand, &, in 
the event of default by deft., pltf. 
could not effectively obtain relief ex- 
cept in the Supreme Ct. of New Zea- 
land. The Financial Emergency Act. 
1931 (Victoria), a. 19 (1), enacted that 
except as therein provided every mtge. 
shall ... be construed & take effect 
as If It wore a term of the mtge. that 
on 8c from the coming Into operation of 
Part III . . . the interest payable 
under the mtge. should be reduced at 
a rate equivalent to four shillings & 
sixpence for every pound of such 
Interest. It was provided by sub-s. (2) 
that the provisions of the sect, or of 
any order made under that particular 
Division of the Act should not operate 
so as to reduce the interest payable 
under any mtge. to a rate less than 
five pounds per centum per annum. 
It was enacted by sect. 22 (1) that 
every payment of Interest made in 
pursuance of that particular Division 


of the Act or of an order made there- 
under should bo a full discharge of the 
mtgor/s liability for Interest under his 
mtge. in respect of the period to which 
such payment related. Pltf. sued deft, 
for the difference between the amount 
of intorest payablo under the deben- 
tures 8c the amount actually paid 
by defts. — viz., the reduced amount 
that would bo payable if the Victorian 
Act applied .—Held : (1 ) deft, was not 
entitled to the reduction enaotod by 
the Victorian Act : (2) the proper law 
of the contract as to Its nature 8c effect 
was the law of New Zealand, including 
the obligation to pay Interest & the 
quantum thereof ; (3) even if the law 
of Victoria governed the mode of 
performance, the Victoria Act did not 
relate to the mode of performance but 
effected a variation of an obligation 
imposed & of an amount payable fixed 
by the Legislature of Now Zealand (as 
well as by the intention of the parties), 
which could not bo overriden by foreign 
law. — Australasian Temperance 8c 
General assurance Corpn., Ltd. *j. 
Mount Albert Borough, [19361 
N. Z. L. R. 54.— H.Z. 
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Part VIII. — Torts. 


777* Add, Annotation : — Reid. Isaacs v . Oook, 
[1925] 2 K, B. 591. 

78S. Add. Citation : — sub nom. Badtolph o.Bau- 
fhtxo $ Gas* temp. Finch, 186. 


789. Add. Annotation: — Refd. The Fagernes. 
[1927] P. 811. 

796. Add. Annotation: — As to (2) Retd. Com- 
mercial & Estates Oo. of Egypt v. Board of 
Trade, [1925] 1 K. B. 271. 


Part IX. — Marriage. 


800. Add Annotations : — Consd, Nachimson v. 
Nachimson, [1930] P. 217. Retd. Apted v. 
Apted & Bliss (1980), 143 L. T. 853 ; Fender 
v. Mildmay, [1936] 1 K. B. 111. 

801. Add. Annotations : — Expld. & Distd. Nachim- 
son v. Nachimson, [1930] P. 217. Refd. 
Apted v. Apted & Bliss (1930), 148 L. T. 353. 

802. Add Annotations : — Refd. B. v. Moscovitch 
(1927), 44 T. L. B. 4 ; Spivack v. Spivack 
(1930), 99 h. J. P. 62. 

808. Add. Annotation: — Consd. Nachimson v. 
Nachimson, [1930] P. 217. 

803a. Facilities for dissolution under 

local law immaterial.] — Marriage is a volun- 
tary union for life of one man & one woman 
to the exclusion of all other*, A where a 
marriage in a foreign countary complies with 
these requirements it is immaterial that 
under the local law dissolution can be 
obtained by mutual oonsent or at the will of 
either party with merely formal conditions 
of official registration. 

A man & a woman, both domiciled 
Russia n s, entered in Russia into a contract 
accepted by the local law as one of marriage. 
The marriage could, according to the same 
law, be dissolved by mutual consent or at the 
will of one of the parties, with merely formal 
conditions of official registration : — Held : 


on an issue directed in a suit by the woman 
for Judicial separation, that as the union so 
formed was of one man to one woman to the 
exclusion of all others, it constituted a valid 
marriage according to English law, notwith- 
standing that it could, according to the local 
law, be dissolved as stated above. — Nachim- 
son v. Nachimson, [1930] P. 217 ; 99 L. J. P. 
.104; 143 L. T. 254; 94 J. P. 211; 46 
. T, L. R. 444; 74 Sol. Jo. 370 ; 28 L. G. R. 

. 017, C. A. 


Annotations : — Retd. Gottllfie v. Edelston, [1930] 2 K. B. 
378 : Spivack t>. Spivack (1830), 99 L.J. P.52; Fender v. 
Mildmay, [1936] IK. B. 111. 


806. Add. Annotations : — As to (3) Consd. Inver- 
clyde v. Inverclyde, [1931] P. 29. Refd. 
Mitford v. Mitford, [1923] P. 130 ; Nachimson 
v. Nachimson, [1930] P. 217. 

806a. ,] — In 1875 A, a domiciled 

Englishwoman, was married in Germany to a 
German subject who had previously been 
married to her sister : — Held : A.*s marriage 
was a contract of marriage which at that 
time was invalid by English law, & conse- 
quently, a bequest to A. absolutely if she 
should have any child or children living at the 
time of her death failed, although a child of 
the union survived her. — Re Paine, Re Wil- 
liams, Griffith v. Waterhouse (1939), 161 
L. T. 266 ; 55 T. L. It. 1043 ; 83 Sol. Jo. 701. 


PART V1KI. SECT. 1. 

775 xtt. Appel- 

lant. resident in Ontario. In the course 
of employment was injured in that 
province owing to the negligence of a 
fellow servant. He sued for damages 
in Saskatchewan, in which province 
oommon employment was not a de- 
fence, although a defence to an action 
in Ontario : — Reid : the notion could 
not ha maintained. — McMillan v. 
Canadian Nobthkkn Ry. Oo„ (msj 
A. O. 120 ; 92 L. J. P. O. it ; 12 B 
It, TV 293 ; 39 T. L. R. 14.— CAN. 


775 silt. .) — An ap- 

pttoatton under K. B. Act, 1820 
(Bask.), for leave to bring an action 
for damages for personal injuries in- 
curred in the province cf Alberta in 
the eeuree of pltf.*» employment was 
refused, on the ground that, the acts 
complained of were not' 4 unjustifiable ** 
aooordtng to Alberta law, It an 
e s s ential condition to found the 
action was not fulfilled.— Ward «. 
British American Oil Co., Ltd.. 
ii«3]lW.W. R. 1145 ; 16 Saak. 
L. R. 526.— —CAN. 

775 xiv. — — — — — .] — O'Con- 
nor e. Wray, Boyd o. Wray, (1980) 2 
D. L. R. 899 ; a 0. B. 231, affg. [1929] 2 
D. L. R. 24 ; 46 Qua. K. B. 199. — CAN. 

776 *v. .1 — Cald- 

well v. Reilly & Bell, [1931] 3 
W. W. R. 513.— CAN. 

775 xvi. Effect of 

Criminal Code , u. 1143, 1144.)— Sects. 
1143 & 1144 cannot be Invoked as a 


bar to an notion for a tort committed 
in a foreign country. — O aldwell v, 
Rruxy &BKLL. [1932] 3 DTE. R. 149 ; 

0 : ***" 119311 3 W * W ' 

775 xvli. — .] — In order 

for an action to lie under Administra- 
tion Act, R.S.B.C., 1936, & Families 
Compensation Act, R.S.B.G., 1936, 
c. 93, in respect to an alleged tort 
oommitted in a foreign Jurisdiction it 
must be such a wrong as would have 
been actionable if committed in British 
Columbia & it must not have been 
Justifiable under the law of said foreign 
jurisdiction ; this second condition is 
satisfied If the wrong i s either action- 
able in the foreign Jurisdiction or is 
punishable therein. — Young v, Indub- 
TBIAL OHEMKUL9 Oo.. LTD. & BRUNT, 
[1931] FWTW. R. 468. — CAN. 

PART VOL SECT, a, SUB-SECT. 1, 
780 i. Trespass to person — Damaoes 
oompensation en tru ste d 
to speeiallribvt %al in oouuhry where tort 
eoomtMs&b-SSS* in B. a the beard 
appointed , under Workmen^ Oom- 
pensation Act has exclusive Jurisdiction 
m matters of oompensation In lieu of 
all rights of action of a workman or 
his dependents against his employer 
for any accident arising out of feu the 
oouxse of his employment, no action 
can lie in Saskatchewan on behalf of a 
widow It child of a workman for his 
death while domiciled in B. O.— Wal- 
pout e. Canadian Northern Ry. Oo* 
[18231 A. a 113 5 91 L. J. P.C. 39; 
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128 Jj. T. 289 : 39 T. L. R. IS.— CAN. 

b. For “ Trespass — NevUgcnce — 
Common employment — Lex loci actus " 
read " NeoUaence — Common em- 

ployment — Lex loci actus.” 

f . After this case add 44 See, also. 
No. 775 xii., ante.” 

f i. .] — Defender, whose 

domicile of origin was Scottish, but 
who had resided abroad for some years 
without, however, losing his Scottish 
domicile, was sued in respect of a 
delict committed while on a visit to 
Sootland. The delict consisted in the 
negligent driving of his motor car, 
resulting in a collision with another 
motor oar, the owners of which were 
also dted as defenders. At the date 
when the action was brought against 
him he had gone abroad again & he 
was not personally cited, but«he had 
intimated the claim to an Insurance oo. 


defe nde r's Scottish domicile of origin. 

found Jurisdiction against him m the 
absence of personal citation In Soot- 
land. — Kerr t>. Ferguson (R. & w.), 
[1931] a a 736.— SOOT. 

f a .] — The rights of a 

minor residing in a foreign state to 
sue in Quebec tor injuries sustained In 
an accident in Quebec are governed 
by the laws of the foreign state. — 
Sghatz v. MoEntybe, U935] a C. R. 
233 ; 1D.LR. 608. — CAN. 


VoL XL — Conflict of Laws. Otam 814-488. 


814. Add. Annotation : — As to (2) Retd. Re Askew, 
M&rjoribanks v. Askew, [1930] 2 Oh. 259. 

817. Add. Annotation : — Retd. Berbhiaume y. 
Dastous (1929), 45 T. L. R. 607. 

881. Add. Annotation : — Refd. Papadopoulos v. 
Papadopoulos (1929), 46 T. L. R. 44. 

887. Aid. AnnoMums : — A* la (1) Consd. Inver- 
clyde e. Inverclyde, {1981] P. 29. Retd. 
Papadopoulos v. Papadopottlos (1929), 46 
T. L. R. 44. As to (2) Retd. Mitford v. Mit- 
ford, [1988] P. 180. 

828a. — * — — — — .]— Papadopoulos v. 

Papadopottlos, No. 946b, poet . 

828b. Incapacity by lex domicilii.] — 

Petitioner & resp., Portuguese subjects 
domiciled in Portugal, & first cousins to each 
other, came to reside in England in 1868, Sc 
in 1866 they went through a form of marriage 
before the registrar of the district of the City 
of London. In 1878 they returned to 
Portugal, Sc their domicil throughout con- 
tinued to be Portuguese. By the law of 
Portugal a marriage between first cousins is 
illegal, as being incestuous, but may be 
celebrated under a Papal dispensation : — 
Bdd: the parties being by the law of the 
country of their domicil under a personal 
disability to contract marriage, their marriage 
ought to be declared null Sc void. — SOTTO- 
mator V. De Barros (1877), 3 P. D. 1 ; 47 
L. J. P. 23 ; 37 L. T. 415 ; 26 W. R. 466, 
C. A. 


Annotation* t — Consd, Ingham (falsely called Sachs) v. 
Sachs (1880), 56 L. T. 020 ; Hay v. Northoote, [1900] 
2 Oh. 262 : Re BoraellTfl Settlement, Husoy-Hunt t>. 
Bozselli, I10O2J 1 Ch. 751. told. Ogden v. Ogden, [1907] 
P. 107. Oousd. Republioa de Guatemala v. Nunes. (1927] 
1 K. B. 660. Refd. Bloxam v. Favre (1884), 50 L. T. 
766 ; Viditz v. O’Hagan (1899), 08 L. J. Ch. 658 ; Mitford 
v. Mitford ft von Kuhlmann, [1923] P. 180. 


829. Add. Annotations : — Refd. Republica de 
Guatemala v. Nunes, [1927] 1 K. B. 669; 
Sloggett v. Sloggett, [1928] P. 148 ; Nachimson 
v. Nachimson, [1930] P. 217. 

885a. .] — If there is one question better settled 

than any other in international law. it is that as 
regards marriage — putting aside the question 
of capacity — locus regit actum . If a marriage 
is good by the laws of the country where it is 
effected, it is good all the world over, no 
matter whether the proceeding or ceremony 
which constituted marriage according to the 
law of the plaoe would or would not constitute 
marriage in the country of the domicil of one 
or other of the spouses. If the so-called 
marriage is no marriage in the place where 
it is celebrated, there is no marriage any- 
where, although the ceremony or proceeding 
if conducted in the place of the parties’ 
domicil would be considered a good marriage 


{per Our.). — Berthiaume v. Dastous, [1930] 
A. O. 79 ; 99 L. J. P. C. 66 ; 142 L. T. 64, 
P. c. 

Annotation : — Consd. Naohimson v. Nachimson, [1980] P. 

836. Add . Annotations : — Folld. Mitford v. Mitford, 
[1923] P. 130. Consd. Salveeen (or von 
Lorang) v. Austrian Property Administrator, 
[1927] A. 0. 641 ; Berfchiaume v. Dastous 
(1929), 46 T. L. R. 607 5 Inverclyde v. Inver- 
clyde, [1931] P. 29. 

840. Add. Annotation A« to (2) Refd. Buerger v. 
New York Life Assce. (1927), 96 L. J. K, B. 
930. 

863. Add. Annotations : — Refd. Buerger v. New 
York Life Assce. (1927), 96 L. J. K. B. 930. 
Mentd. Perlak Petroleum Maatschappij v. 
Deen, [1924] 1 K. B. Ill s R. v. Mosooritch 
(1927), 138 L. T. 188. 

858a. Marriage of Roman Catholics In 

India — Within prohibited degree — Indian 
statutes inapplicable.} — (1) Two British Roman 
Catholics assumed to be domiciled in India 
went through a ceremony of marriage, though 
they were within the prohibited degrees of 
Consanguinity according to English law, but 
a dispensation had fyeen obtained from the 
local Roman Catholic ecclesiastical authori- 
ties for the couple to contract the marriage 
notwithstanding : — Held : there Was no 
sanction in the Indian statutes relating to 
■ the marriage of Christians in India for British 
Roman Catholics to enter into a valid union. 
Sc the marriage was declared null Sc void. 

(2) There is no legal impossibility, as far 
as I know, in retention of domicil of origin 
during successive generations (Lord Mbrri- 
valb, P.).— Peal v. Peal, [1931] P. 97 ; 100 
L. J. P. 69; 143 L. T. 768; 46 T. L. R. 645 ; 
74 Sol. Jo. 612. 

859a. Marriage at embassy — Between foreigners not 
of ambassador’s country.] — Marriage in the 
public church, or some public chapel, re- 
quired by Marriage Act, 1763 (c. 83), s. 1. 
Exception, as to the chapel of a foreign 
ambassador, between foreigners, not being of 
the ambassador’s country, not admitted. — 
Pertreis v. Tondear (1790), 1 Hag. Con. 136. 

860. Add. Annotation : — Retd. Berthiaume v. 
Dastous (1929), 46 T. L. R. 607. 

861a. Marriage in Turkey before Treaty 

of Lausanne.] — M artin v. Martin Sc May 
(1928), 72 Sol. Jo. 612. 

861b. —-.]*— Doust v. Doubt (1929), 

168 L. T. Jo. 113. 

868 . Add . Annotation : Apld. Matthews 
Matthews (1930), 99 L. J. P. 143. 


PART DL SECT. 1. SUB-SECT. 1. 

811 I. Marriage solemnised ac- 

cording to law of date .) — If a parson 
domiciled in a country whose laws 
Permit polygamous marriages to, in 
aooordanoe with its laws, married there 
to two wives, dttoens of that country, 
& dies while still domiciled there thoutfi 
temporarily residing in B. C.. the status 
of the wives will be recognised by the 
pts. of B. a for the purpose of fixing 
the succession duty payable On 
movable property in B. C. going under 
deceased’s wiBto each of the wives.— 
Yaw v. A^rO. rtra Barnes 6 otnou, 

„ 11007 I w. wTS. 




p. L. B. 1 

B - m ; 


sub fkna. its Lit Qbsonq, 


W. W. B. 807.— CAN. 


PART DC. SECT. 1, BUB-SECT. 2.— B. 

614 IH. Fafabd v . Beaupr b 

(1927), Q. R. 60S. O. 24.— CAN. 

814 tv. - — The fact that tbs 
ceremony of marriage was solemnized 
in a foreign country wherein such a 
marriage to Valid dbes not rende r It 
valid in a province in which 6 A 6 Will. 
4. o. 54, to In force, if the parties woo 
British subjects A only temporarily 
resident, but not domiciled, abroad.— 
Dxjabdin v . Dxjaudiw, [1982] 2 
wTw .R. 287.— CAN. 


PART I X. SECT. 1, SUB-SECT. 0. 

087 IS. In 1911 H., domiciled 


m the Transvaal, married his deceased 
wife's slater, W., who Was domiciled 
in Natal. By the common law pre- 
vailing in T. at tpe time, marriage 


between a man A his deceased wife's 
sister was prohibited. In N. 1 


such 


marriage was permitted by statute J— 
Held : the marriage was valid mas* 
much as the domicil of W. was in N. 
ft the marriage was celebrated in N., 
ft the N. eta. would not regard the 
validity of the marriage as affected by 
an lnoapaoity Imposed by the law of 
the husbtunrs domicil not reooentoed 
by the low of N. — Friedman e.fmmo* 
man’s &XSOCTOB* ( 1922), 43 N. L. R* 
259.-8. AP. 
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Cases 878a— 885. 


English and Empire Digest Supplement, 


Part X. — Divorce and other Matrimonial Causes. 

873a. .] — The jurisdiction in divorce is limited 878a. Registration of decree.] 

to England & Wales & depends upon domicil — Where a decree absolute of divorce has been 

there, & it does not necessarily confer any granted in India under Indian & Colonial 

authority over the property of a person domi- Divorce Jurisdiction Act, 1926 (c. 40), either 

ciled in a foreign country. — Talla.ce v. party may, on production of the necessary 

Tallage & Broekeha, [1927] P. 211 ; 96 certificate, secure the registration of such 

L. J. P. 117 ; 137 L. T. 487 ; 43 T. L. R. decree in the High Ot. in England. — Wilkins 

467 ; 71 Sol. Jo. 621. v. Wilkins (1982), 101 L. J. P. 36 ; 147 

Annotation: — Consd. Goff v. Goff, [1034] P. 107. L. T. 17; 48 T. L. R. 426; 76 Sol. Jo. 

Under Judicature (Consolidation) Act, 1925 345. 

HuSBAND & WlPH - No - 884. Add. Annotations Consd. Inverclyde v. 
post - , , „ Inverclyde, [10311 P. 29. Reid. A.-G. for 

878. To the cross-reference following tins case Alberta v. Cook, [1026] A. 0. 444. 

add “ See, now , Indian & Colonial Divorce 

Jurisdiction Act, 1926 (c. 40).” 885. Add. Annotations : — Consd. A.-G. for Alberta 


PART X. SECT. 1, SUB-SECT. 1. 

•q. To make order for custody of 
children — Children living with mother 
outside province.} — Kilpatrick v. Kil- 
patrick (B. C.), [1929] 8 W. W. R. 
463 ; [1930] 1 D. L. R. 288 ; 42 B. C. R. 
88. — CAN. 

PART X. SECT. 1, SUB-SECT. 2.— 

, A. (a). 

b 1. .} — Held : It 1. the duty of 

(he district judge, when a petition for 
dissolution of marriage cornea before 
him, to satisfy himself that the parties 
to the marriage were domiciled in India 
at the time when the petition was 

{ > resented & to see that the petition 
taolf • contains a declaration to that 
effect : & before hearing the suit, to 
satisfy himself that the parties are in 
fact domiciled In India. — Murphy v . 
Murphy (1929), I. L. R. 10 Lah. 607. — 
IND. 

b 11. Under Indian Divorce 

(. dmendmentVAct , 1926.]— Under Indian 
Sc Colonial Divorce Jurisdiction Acts, 
s. 1 (1), & Indian Divorce Act, 1869, 
s. 3, the High Ct. has Jurisdiction to 
grant a decree for dissolution of a 
marriage: the words in sect. 1 (1) (a) 
of tne Act of 1926 are intended to mean 
that the grounds on which a decree 
for the dissolution of the marriage 
of British subjects domiciled in England 
may be granted by a High Ct. in India 
shall be those on which such a decree 
might be granted by the Divoroe Ct. in 
England aooording to the law for the 
time being In foroe In England, i.e. 
aooording to Supreme Ot. ot Judicature 
(Consolidation) Act, 1925. a. 176. — 
Barnard v. Barnard (1928), I. L. R. 
56 Calc. 89.— IND. 

b 111. — .} — In oases under the 

Indian Divoroe Act, the ot. should 
always raise the following issues : 
(a) is the marriage between the parties 
proved ; ( b ) do the parties or either 
of them profess the Christian religion ; 
(c) was the domicil of origin of the 
husband Indian ; if yes, is it proved 
that he had changed such domioil at 
the date of the presentation ot the 
petition : if no, is ft proved that at the 
date of the presentation of the petition 
he had acquired an Indian domioil: 
(d) do the parties reside or did they last 
reside together within the looal limits 
of the ordlnaiy Jurisdiction, or the 
jurisdiction under the Indian Divoroe 
Aot of this ot. — Rooks v. Rooks 
(1934), I. L. R. 58 Bom. 502.— IND. 

b iv. .1— Sect. 1 (1) of 

Indian Sc Colonial Divoroe Jurisdiction 
Aot, 1926, road with proviso (a) con- 
fers jurisdiction on High Cts. in India 
to grant divoroe to British subjects 
domiciled in England or Scotland on 
any of the grounds on which a divoroe 
might be granted by the High Ot. in 
England. The jurisdiction is conferred 


only In those cases whore a ct. in India 
would have Jurisdiction to grant a 
divoroe if the parties were domiciled 
In India. The words v for the time 
being in force in proviso (a) to the 
sect, mean in foroe at The time when 
the grounds of divorce fall to be 
considered. & accordingly the High Cts. 
in India have, under the Indian & 
Colonial Divoroe Jurisdiction Aot, 
1920, jurisdiction to grant divorce on 
vny of the extended grounds provided 
> >y the Matrimonial Causes Aot, 1937. — 
FIDO v. FIDO, I. L. R., [1938] Bom. 
825.— IND. 

b v. .] — In proviso (c) 

to sect. 1 of Indian 8c Colonial Divorce 
Jurisdiction Act the word “ crime ” 
cannot include cruelty, but must be 
taken to refer to the specific criminal 
offences mentioned in sect. 176 of the 
Supremo Ot. of Judicature Act, 1926, 
i.e. rape, sodomy, bestiality. — Mat- 
hers v. Mathers, I. L. R., [1939] 1 
Oalo. 236.— IND. 

b vi. .] — A wife cannot have a 

domioil distinct from that of her 
husband, while they continue married, 
even though the wife has left him for 
cause or the husband has deserted her ; 
8c, in order to give the ct. jurisdiction 
to decree a divoroe, it must be estab- 
lished that the husband was domiciled 
within the province at the commence- 
ment of the proceedings. — Breen v. 
Breen (Man.), [19291 4 D. L. R. 649 ; 
2 W. W. R. 345 ; revsd. on facts, [1930] 
1 W. W. R. 30 J 1 D. L. R. 1006; 38 
Man. L. R. 409.— CAN. 

b vli. .] — Act 25 of 1926 prevents 

any decree of dissolution of a marriage 
except where the parties are domiciled 
in India. — Bonhikm v. Ka Trolmon 
(1929), I. L. R. 57 Oalo. 1159.— IND. 

b vili. .] — Before exercising juris- 

diction under the Indian Divoroe Aot, 
the ct. ought carefully to inquire, on 
proper legal principles, into the question 
of do midi of the parties. — Cress well 
v . Cress well (1932), I. L. R. 60 Oal. 
601.— IND. 

b ix. Statutory domicile of wife — 

Validity of Divorce <t Matrimonial 
Causes Act , 1930, s. 3.) — Snbjeot to the 
limitations imposed by the Legislature 
of Great Britain, the New Zealand 
Legislature enjoys complete independ- 
ence Sc may legislate as it pleases : Sc 
Divoroe Sc Matrimonial Causes Amend- 
ment Act. 1930, s. 3, being for the 
peace, order. Sc good government ot 
the oountry. Sc not being repugnant to 
any statute law relating to New 
Zealand by the Imperial Legislature, 
or ambiguous bo as to permit the rules 
of international law to prevail. Is intra 
vires the New Zealand Legislature. A 
wife petitioning under that statute for 
a divoroe from her husband, who was 
never resident or domiciled In New 
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Zealand : — Held : entitled to a decree 
nisi. — Worth v. Worth, [19311 N. Z. 
L. R. 1109.— N.Z. 

b x. .] — Sect. 43 of the 

Matrimonial Causes Aot, 1929, pro- 
vides that for the purposes of this Act 
a deserted wife who was domiciled in 
the State at the time of desertion shall 
be deemed to have retained her South 
Australian domicile, although since the 
desertion her husband may have ac- 

? uircd another domicile. — Ireland v. 
reland, [1835] S. A. S. R. 217.— 
AUS. 

b xi. .] — There Is no authority 

for the proposition that the jurisdiction 
of the ot. to make an order for divoroe 
or judicial separation depends upon 
domioil at the time when the order is 
made. The relevant time is the time 
when the action is begun. — Russell v. 
Russell, [1935] S. A. S. R. 85.— AUS. 

b xii. .] — A decree of divorce 

made in a foreign oountry without regard 
to domicile may aooording to the law 
of that country be valid within the 
limits of that oountry ; but to a divorce 
so pronounced the ots. of Northern 
Ireland deny validity within their juris- 
diction. — lie E. E.L., [1938] N. I. 56.— 
IR. 

878 i. Indian mar- 

riage.} — Petition by the wife for dis- 
solution of marriage. The husband 
was a subject of the u.S.A. & domiciled 
in that oountry ; the marriage was 
celebrated 8c both parties resided in 
India until Jan. 1923, when the hus- 
band left for America where he 
remained. Adultery & cruelty wore 
committed within the jurisdiction of 
the ct. sufficient to entitle petitioner 
to a decree nisi : — Held : the ct. had 
jurisdiction to pass the decree. — 
Miller v. Miller (1924), I. L. R. 52 
Oalo. 566.— IND. 

879 iv, .] — The 

domioil of the married pair at the time 
when the question of divorce arises 
is the test of jurisdiction to dissolve 
their marriage. Sc the ot. of the bond 
fide existing domicil has jurisdiction 
over persons originally domiciled in 
another country to undo a marriage 
solemnised in that other country : 
Sc such a divoroe will be recognised by 
the cts. of Ontario, even if granted for 
a cause which would not be sufficient 
to obtain a divoroe in Ontario. — 
Cromarty t>. Oromakty (1917), 38 
O. L. R. 481 ; 33 D. L. R. 161.— CAN. 

870 v. .] — A Maho- 

med&n domiciled in India who marries 
in Scotland, with Scottish ceremonies, 
a Christian Scotch woman domiciled 
in Scotland can. If the woman becomes 
a Muslim, divoroe her in India by 
pronouncing a talak — Khambatta v. 
Kbambatta (1934), I. L. R. 59 Bom. 
278.— IND. 




VoL XL — Conflict ol Laws. Cases 885— 908b. 


v . Cook, [1926] A. O. 444 ; Salvesen (or von 
Lorang) v, Austrian Property Administrator, 
[1927] A. O. 041; Inverclyde v, Inverclyde, 
[1931] P. 29. Refd. Graham v, Graham 
(1923), 128 L. T. 639 ; Eustace v, Eustace, 
[1924] P. 46 ; Rudd v. Rudd, [1924] P. 72 ; 
Sasson v, Sasson, [1924] A. C. 1007 ; Herd v. 
Herd, [1930] 2 All E. R. 1610. , 

894. Add, Annotations: — Consd. Graham v 
Graham, [1923] P. 31 ; Salvesen (or von 
Lorang) v, Austrian Property Administrator 
[1927] A. O. 041. Refd. Mitford v. Mitford, 
[1923] P. 130. Refd. Inverclyde v . Inver- 
clyde, [1931] P. 29. 

894a. .] — (1) The competent jurisdiction to 

dissolve a marriage is that of the husband’ t 
domicil & deft, must be domiciled in tha. 
jurisdiction at the commencement of pro 
ceedings. Independent authority to dis- 
solve the marriage cannot exist in two 
sovereign States simultaneously. 

(2) A husband by deserting his wife in one 
domicil does not become estopped from 
alleging another domicil after acquiring it, 
& the wife so deserted is not thereby entitled 
to determine the forum of her proceedings 
for dissolution. A decree of judicial separa- 
tion by reason of a matrimonial offence of the 
husband does not as from its date fix matri- 
monial domicil or render it incapable of 
alteration without the consent of the wife. — 
EL v. H., [1928] P. 200 ; 97 L. J. P. 110 ; 
139 L. T. 412 ; 44 T. L. R. 711 ; 72 Sol. Jo. 
698; subsequent proceedings: sub nom, Horn 
v. Horn (1929), 142 L. T. 93. 

Annotation: — As to (2) Consd. Herd v. Herd, [1936] 2 All 
E. R. 1516. 

894b. — ’-.] ■ -Herd v, Herd, No. 173a, ante , 

896. Add . Annotations: — As to ( 1) Refd. Graham 
v. Graham, [1923] P. 31 ; Eustace v. Eustace, 
[1924] P. 46. 

890. Add, Annotations : — Consd. Inverclyde v. 


Inverclyde, [1931] P. 29 ; Bryce v, Bryce 
(1932), 49 T. L. R. 177. 

899a. ,] — A decree for judicial 

separation made under Matrimonial Oauses 
Act, 1857 (c. 75), s. 16, does not enable the 
wife to acquire a domicil different from that 
of her husband, & thus entitle her to sue for 
a divorce in a ct. other than that of the hus- 
band’s domicil. The effect of sects. 25 & 26 
of the above Act upon the legal relationship 
of the spouses after a decree for judicial 
separation is confined within the precise 
terms of those sects. — A.-G. for Alberta v. 
Cook, [1926] A. 0. 444 ; 96 L. J. P. 0. 102 ; 
134 L. T. 717 ; 42 T. L. R. 317, P. 0. 

Annotations : — Consd. Salvesen (or von Lorang) v. Austrian 
Property Administrator, [1927] A. O. 041 ; Herd v. Herd, 
[1936] 2 All E. R. 1516. Refd. H. v. H., [1928] P. 206. 

899b. Subsequent change of domicil 

by husband.] — H. v, H., No. 894a, ante , 

003a. .] — (1) The burden of 

proving a change of the domicil of origin 
is strongly on those alleging it. 

(2) In this case resp. had not been proved 
to have acquired at the material time an 
American domicil, so the American ct., 
which had granted him a decree of divorce, 
had no jurisdiction. 

(3) Even if the American ct. had juris- 
diction petitioner would have not have been 
bound by proceedings, of which she had 

* no notice or knowledge. 

(4) Semble : even if resp. has now acquired 
an American domicil, petitioner can still 
as a deserted wife obtain relief from the 
English cts. — Rudd v, Rudd, [1924] P. 72 ; 
93 L. J. P. 46 ; 130 L. T. 675 ; 40 T. L. R. 
197. 

Annotation : — As to (3) Refd. Hughes v , Hughes (1932), 
48 T. L. R. 328. 

903b. Subsequent change of domicil 

by husband.] — H. v, H., No. 894a, ante. 


887 li. .] — Myanduk 

V. Myanduk. [19311 1 W. W. R. 755 ; 
2 D. L. R. 673.— CAN. 

890 Iv. .] — An action by a 

husband, who had been married In 
Ontario, in a foreign State for a divorce 
resulted in favour of the wife, & judg- 
ment dissolving the marriage was 
granted to her. Sc by It she was awarded 
alimony. Subsequently the wife 
sought by action to recover the amount 
of alimony, Sc the husband contended 
that as he had never acquired the 
necessary domicil to give the foreign 
ct. Jurisdiction to grant the divorce 
the judgment was invalid : — Held : 
as he had Invoked Sc submitted to the 
Jurisdiction of the foreign ot., he had 
precluded himself from setting up 
want of Jurisdiction. — Swabde v , 
Swaizik (1899), 51 O. R. 324.— CAN. 

890 v, .J — In order to 

found jurisdiction to entertain a suit 
for divorce it must be shown that the 
husband was domiciled in South 
Australia at the commencement of the 
proceedings. Unconditional submis- 
sion to the jurisdiction by the husband 
is insufficient. — Slater v , Slater, 
U»281 8. A. 8. R. 161.— AUS. 


*a. Under Deserted Wives Main- 
enance Act , R.S.B.C. 1924.)— Under 
B«*erted Wives' Maintenance Act, 
R.S.B.C.. 1924, the magistrate has 
Jurisdiction when a wife has been 
deserted within the Province, but the 
busbsnd Is domiciled outside the 
Province. — Gaos* v . Gagen, [1934] 4 
g. L. R. 409 ; 3 W. W. R. 84 ; 48 
B. a R. 481.— CAN. 


PART X. SECT. 1, SUB-SECT. 2.— 
A. (b). 


f I. .) — The words in 

Marriage Act. 1928, s. 75, “ No person 
shall be entitled to petition under this 
section who has resorted to Victoria 
for that purpose only," do not preclude 
a person from petitioning unless ho 
has resorted to Victoria for the purpose 
of qualifying himself to present a 
petition, &, in the absence of collusive 
arrangement, do not debar a wife who 
resides abroad from petitioning when 
her husband is domiciled in Victoria. — 
Bell v. Bell. [19311 V. L. R. 373 ; 
Argus L. R. 304.— AUS. 

f ii. Must be within territorial 

limits of province, b — The domicil 
necessary to oonfer jurisdiction to 
dissolve a marriage must be within 
the territorial limits of -the province 
whose cts. are appealed to. — Mauri - 
aogi v . Marriaggi, [19231 3 W. W. R. 
849 : 4 D. L. R. 463.— CAN. 

89Q in. .J— Where a 

wife has obtained a decree of judicial 
separation, she is entitled to acquire a 
domicil independently of her husband. 
— Hastings v , Hastings, [19221 
N. Z, L. R. 273. — N.E. 

908 iva. .]— The law 

of domicil governing divorce is that the 
domicil of the husband is the domicil 


of the wife; but circumstances may 
arise, as a result of that rule, which will 
justify the intervention of the cts. so 
as to give a deserted wife relief from 
her marriage tie. — P ayn e. Patn, 
[1924] 3 D. L. E. 1006; 3W.W.L 
111* — CAN, 


90S iv b. .]— Although 

a married woman has been deserted by 
her husband Sc he is moving about from 

I dace to place, she cannot acquire on 
ndependent domicil ; &, therefore, 

an action for divorce, brought by her 
*u a province in which she is residing 
& was residing when he deserted her 
but which is not his domicil at the 
time of the action must bo dismissed. — 
Nr iron v. Nelson Sc Andrews (Sack.), 
[19281 4 D. L. R. 910; [1928] 3 

W. W. R. 291 ; affd., [1930] 1 W. W. R. 
189 ; 3 D. L. It. 522 ; 24 S. L. R. 250. 
—CAN. 

908 vl. .1 — Pltf. hus- 

band, when domiciled in N., married 
deft, in that State. She deserted him 
while in that State in 1907. In 1917 
he came to Q. Sc acquired a domicil 
there. Deft, continued to reside in N. 
In 1927 he brought this action for dis- 
solution of the marriage on the ground 
of desertion continuously without cause 
for five years : — Held : the ot. bad 
jurisdiction to entertain the action. — 
Roche v , Roche, [19281 St. R. Qd. 11. 
— AUS. 


903 vii. .J— The facts 

that a wife has been deserted by her 
husband Sc he has acquired another 
domicile while she has continued to 
reside In the domicile which was his 
at the time of the desertion, do not 
afford an exception to the rule that it 
is only the ct. of his domicile at the 
time the action is begun which has 
jurisdiction to grant her a decree of 
divorce. — Harris v , Harris Sc Harris, 
[1930] 1 W. W. R. 173 ; 4 D. L. R. 
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Case* 906—924. 


English and Empire Digest Supplement, 


905* Add. Annotation: — Consd. A.-G. for Alberta 
v . Cook, [1926] A. 0. 444. 

906. Add. Annotation : — Consd* A.-G. for Alberta 
V. Cook, [1926] A. 0. 444. 

916. Add* Annotation : — Refd. Graham 17. Graham, 
[1928] P. 81. 

917. Add. Annotations : — Consd. A.-G. for Alberta 
t7. Cook, [1926] A. 0. 444; H. v . H., [1928] 
P. 206. Refd. Graham v, Graham, [1923] P. 
81; Raeburn v. Raeburn (1928), 138 L. T. 
672. 

918. Add Annotations : — Dlstd. Eustace v. Eustace, 
[1924] P. 46. Refd. Graham vt Graham, 
[1928] P. 81; Mitford v. Mitford, [1923] 
P. 180. 

918a. .] — It is established by the oases 

of Armytage v. Armytage , No. 917, ante , 
& Anghinelli v. Anghinelli , No. 918, ante , 
that, according to the practice of the 
ecclesiastical cts., a suit for judicial separa- 
tion, which is now substituted for the divorce 
a mensd et ihoro , can be entertained in a case 
where both parties are resident but not 
domiciled within the jurisdiction. But the 
eft. has no jurisdiction to maintain a suit 
against a resp. who at the time of his citation 
gr of the institution of the suit is resident 
out of the jurisdiction. Statute of Citations, 
1631 (c. 9), s. 2, which forbade the ecclesi- 
astical ota. to cite any person out of the 
diocese where he was inhabiting or dwelling, 
must be taken to have limited the juris- 


diction & not only the power of service of the 
ecclesiastical cts. ; & Matrimonial Causes 
Act, 1867 (c. 86), which permits service within 
or without His Majesty’s Dominions, cannot 
extend the jurisdiction. — Graham v. Graham, 

^ P. 31 ; 92 L. J. P. 26 ; 128 L. T. 639 ; 
U R. 139 ; 67 SoL Jo. 816. 

Annotations Dtotd. Eustace v. Eusteoe, [1094] P. 46. 
Befd. Raeburn v. Raeburn (1998), 138 L. T. C79 ; Johnstone 
v. Johnstone [1999] P. 165. 

918b. .] — Where the parties are not 

domiciled in England, in a suit for judicial 
separation the question must be, in order 
to give jurisdiction in such a suit, whether, 
at the time when the petition indorsed with 
the citation was issued out for service, resp. 
was resident within the jurisdiction. — Rae- 
burn v. Raeburn (1928), 188 L. T. 672 ; 44 
T. L. R. 384. 

918c. Respondent domiciled in England.] — 

There is jurisdiction in the Probate, Divorce 
& Admlty. Div. to decree judicial separation 
at the suit of the wife where the husband is 
domiciled in England, although at the date of 
the institution of the suit he is not resident 
* in this country. — Eustace v. Eustace, [1924] 

P. 46 ; 93 L. J. P. 28 ; 130 L. T. 79 ; 39 
T. L. R, 687 ; 67 Sol. Jo. 807, O. A. 

924. Add. Annotations : — As to (1) Expld. Inver- 
clyde v. Inverclyde, [1931] P. 29. Refd. 
Salvesen (or von Lorang) v. Austrian Property 
Administrator, [1927] A. 0. 641. As to (2) 
Consd. Salvesen (or von Lorang) v. Austrian 
Property Administrator, [1927] A. 0. 641. 


736; 24 S. L. B. 234; affg., [1929] 
2 D. L. R. 646.— CAN. 

mU In Ireland — Power to elect to be 
domiciled . either in Northern Ireland 
or in Irish Free Stale. } — Eqjln v. 
Egan. [1998] N. 1. 169.— IR. 

PART X. SECT. 1, SUB-SECT. 8. — B. 

•v. Co-respondent not domiciled in 
country where divorce sought — Liability 
to damages <t costs .} — In Manitoba 
where an action for divorce to baaed on 
adultery committed outside the pro- 
vince, 9c the oo-resp. to neither a 
resident of nor domiciled in Manitoba 
ft ha a no assets therein, the ot. has no 
Jurisdiction to decree either costs or 
damages against the oo-resp. where he 
has not submitted himself to its Juris- 
diction. — Ruta v. Rytta ft Samuuak 
^Manu),^1929] 4 D. L. R. 1053 ; 1 


PART X. SECT. 1, SUB-SECT. 8. 

917 v. — Indian Divorce Act. ] 

—Under the Indian Divorce Act, 
88. 2, 3, on a petition by a wife for a 
decree of Judicial separation from her 
husband, the Bombay High Ot. has 
jurisdiction to grant the relief asked 
for, if petitioner, when she last resided 
in India, stayed with her husband in 
any place within the Jurisdiction of the 
ot,-— Da sodua'V. Ok Souxa ( 1985), 
I. L. R. 69 Bom. 670.— IND. 

gi. —.1 — Where a wife brings 

an action of separation ft aliment 
against her hfaband on the ground of 
a matrimonial oflenoe committed by 
the husband while domiciled in Soot- 
land, the ot. in Scotland has Jurisdiction 
to entertain the action, although prior 
to the bringing of the action the 
husband has taken up his permanent 
reaidenoe ft aoquired a domicil in a 
foreign country. — R amsay o. Ramsay, 
[1996] S. a 216.— SOOT. 


st. Separation for cruelty — Cr u elty 
within iwri*dkkon.Y ~ In a suit for 
Judicial separation on the ground .of 
cruelty, the ot. will not necessarily 
demand proof of matrimonial dosnkal 


within its jurisdiction, but at least 
there must be acts of cruelty committed 
or apprehended within its jurisdiction, 
from which it is the function of the 
ot. to protect the suppliant. — Smith v. 
Smith, [1934] N. L. R. 67.— 8. AF. 

•z. Protest to jurisdiction — Pro- 
cedure.] — Miller t». Miller (Man.), 
[1929] 5W.W.R. 167.— CAN. 

PART X. SECT. 1, SUB-SECT. 4. 

021 ii. The High Ot. of 

Bombay has jurisdiction to entertain 
a petition for restitution of conjugal 
rights by a Christian wife of a Pars! 
husband if the wife was at the date of 
the petition residing in Bombay. — 
Dalal v. Dalal (1930), X. L. R. 64 
Bom. 877.— IND. 

921 ill. Or domicil .}— The ot. 

has jurisdiction to entertain a suit for 
restitution of conjugal rights where the 
parties were domiciled or were both 
both bond fide resident in New South 
Wales at the time of the institution of 
the suit. — Boardman v. Boardman 
(1936), 36 S. R. N. S. W. 474 ; 63 
N. S. W. W. N. 182.— AUS. 

1 1. .] — On petition by a wife fOT 

restitution of oonjugal rights : — Held .* 
reep. had an Irish domioil, ft the ot. 
had jurisdiction to give relief, it being 
Immaterial whether' resp. was or was 
not an American dtlsen. — Bell v. 
Bell, [19221 2 I. R. 162.— IR. 

m i. .] — Petitioner was married 

in New Zealand to reep. The evi- 
dence established that respe.* domicile 
of origin was New Zealand, ft negatived 
any infereno© that he had aoquired a 
fresh domicile. In 1923, reap, went to 
the Federated Malay States as an 
employee of the English Civil Service, 
residing there with petitioner from 
1923 to 1934, when she returned to 
New Zealand, where be wished her to 
remain with the child of the marriage. 
Resp. remained in the Malay States. 
Petitioner applied for a decree for 
restitution of oonjugal rights Held ; 
granting the decree, in the olr o om - 
stanoea, the ot. should exercise the 

60 


discretion conferred by sect. 8 of the 
Divoroe ft Matrimonial Causes Act, 
1928, in favour of petitioner. — B est 
v. Best, [1936] N. Z. X. R. 698.— N. Z. 

m ii. .] — The Supreme Ct. hae 

power to make a decree for restitution 
of conjugal rights, where, at the time 
of the presentation ft the hearing of the 
petition for such a decree, resp. is out 
of New Zealand ft petitioner is domi- 
ciled In the Dominion ft intends to 
remain there permanently, sect. 8 of 
Divoroe ft Matrimonial Causes Act, 
1928, being intra vires the legislative 
competency of the General Assembly of 
New Zealand. — Colledge v. Ool- 
ledqe, [1938] N. Z. L. R. 423 ; 14 
N. Z. L. J. 204.— N. Z. 


PART X. SECT. 1, SUB-SECT. 6. 

n i, .] — An application in 

a nullity of marriage suit to deter- 
mine the. question or the jurisdiction 
of the Ct. of K. B. of S. to entertain 
the action. The marriage was cele- 
brated in 8. ; the husband, pltf., was 
domiciled ft resident in A. at the time 
of the oommenoemant of the action, 
ft the wife was residing in M7: — Held ; 
the Ct, of K. B. ofSThad jurisdiction 
to make a decree of the nullity ot a 
marriage entered into In 8. — G. v. G., 
[1928] 1 W.W.R. 661 ; 22 Saak. L. R. 
876.— CAN. 

n it J— Hinds v. Mc- 

Donald, [1982] 1 D. L. R. 06.— CAN. 

n iiL .] — Where petitioner, 

who had married ae her first husband 
a man who waa domiciled in England, 
•ought an annulment at her second 
marriage which waa solemnised in 
India ft_petitioner waa resident In 
India ; — Bud : the cts. in India had 
jurisdiction to deal with the matter — 
Taylor v. Wknkbnuagb I. L. R., 
[1987] 1 Cal. 417.— 1KD. 

n iv. — .] — A Soots woman 

married an Indian in Scotland. Thera 
was one ehild of the marriage. After 

S 

woman returned to Scotland ft brought 




VoL XL — Conflict of Laws. Cases 995 — 99M. 


985. Add. Annotation : — Gonad. Inverclyde v. 
Inverclyde, [1931] P. 29. 

926 . Add. Annotations: — N.F. Graham v. Graham, 
[1928] P. 81. Oonsd. Inverclyde v. Inver • 
clyde, [1931 TP. 29. Folld. White (otherwise 
Bennett) v . White, [1937] P. 111. Refd. Mit- 
ford v. Mitford [1928] P. 180. 

926a. Parties domiciled in country where decree 
sought — Validity of marriage In dispute.] — 

(1) Where the validity of a marriage is in 
dispute the ct. of the domicil of the parties 
has jurisdiction, whether it is an exclusive 
jurisdiction or not, to pronounce a decree 
of nullity of marriage. 

(2) A decree of nullity of marriage pro- 
nounced by a ct. of competent jurisdiction, 
whatever be the ground of the decree, is a 
judgment determining status & is equivalent 
to a j udg ment in rem. 

(3) Where the parties are domiciled in a 
foreign country a decree of nullity of marriage 
pronounced by a competent ct. of that 
country will, in the absence of fraud or 
collusion, be recognised as binding & con- 
clusive by the cts. of England & Scotland, 
unless it offends against British notions of 
substantial justice. — Salvesen (or von 
Lorang) v. Austrian Property Adminis- 
trator, [1927] A. O. 041 ; 90 L. J. P. 0. 
105 ; 137 L. T. 671 ; 43 T. L. R. 009, H. L. 

Annotations At to (1) Folld. Inverclyde r. Inverclyde, 
11031] P. 29. Distd. White (otherwise Bennett) v. White, 
[18371 P. 111. As to (3) Refd. H. v. H. (No. 2) (1028), 97 
L. J.P.llfl; Naohimaon v. Naohlmcon, [1930] P.217,0. A. 

926b. Jurisdiction dependent on domicil.] — A 
decree annulling a marriage on the ground 
of impotence is a judgment %n rem altering the 
status of the parties, & can be pronounced 
only by the ct. of their domicil. A decree 
annulling a marriage on this ground deals 
with a marriage which till the date of the 
decree was voidable only & not void. In 


substance it is a decree for the dissolution 
of that * marriage, A is thus distinguished 
from decrees annulling marriages for illegality 
or informality, — Inverclyde (otherwise 
Tripp) v. Inverclyde, [1931] P. 29; 100 
L. J. P. 10 ; 144 L. T. 212 ; 95 J. P. 73 ; 47 
T. L. R. 140 ; 74 Sol. Jo. 803 ; 29 L. G. R. 368. 

Annotation : — Oonsd. White* (otherwise Bennett) v. White, 
[1937] P. 111. 

926c. Marriage not celebrated in country where 
decree sought — Marriage in country where 
former decree of dissolution invalid.] — Paul 
v. Paul (1930), 80 Sol. Jo. 555. 

926d. Proceedings where wife petitioner 

resident & domlolled — Bigamous marriage.] — 
On a petition by a woman for nullity of a 
form of marriage contracted in a foreign 
country on the ground of the bigamy of the 
man, the domicil of the man is not an essential 
ingredient to found jurisdiction. A woman, 
petitioner for nullity, went through a form 
of marriage abroad with a man whose wife 
was living, & two days later left the place of 
the marriage without consummation. Peti- 
tioner was domiciled & resident in England ; 
the man, reap., was domiciled either in Malta, 
his domicil of origin, or Australia, his domicil 
of choice, & had never resided here. The 
man was served with notice to appear. He 
acknowledged service, but did not enter 
appearance. He also signed a written admis- 
sion that when he went through the form 
of marriage with petitioner he was a married 
man : — Held : the woman never acquired 
the domicil of the man & in the circumstances 
of the case the ct. had jurisdiction A the 
woman was entitled to a decree nisi of nullity. 

Qu. : whether the ct. would have had 
jurisdiction if the man had entered appear- 
ance under protest. — White (otherwise 
Bennett) u. White, [1937] P. Ill ; [1937] 
1 All E. R. 708 ; 106 L. J. P. 49 ; 156 L. T. 
422 ; 63 T. L. R. 442 ; 81 Sol. Jo. 280. 


an notion of declaration of nullity of 
marriage. At the date of the action 
the man was domiciled & resident in 
India. The summons was served 
personally on him, & he did not defend 
the action : — Held : the ot. had Juris- 
diction to try the action. 

Observed that the question of juris- 
diction was not free from difficulty, & 
the general question whether the ct. 
of the man's domioil had not exclusive 
jurisdiction in actions of nullity might 
require to be reconsidered. — M ao- 
Dougall v. Ohttnavis, [19371 S. O. 
390. — SOOT. 

n v. .1 — The Ct. of King's 

Bench of Saskatchewan has Juris- 
diction to entertain an action for the 
annulment ot a marriage celebrated In 
Saskatchewan whether or not the 
husband was domiciled in Saskat- 
chewan at the time of the issue of the 
writ. — Rsap (otherwise Franoib) v. 
Francis (Saak.1, [192914 D. L. K. 311 ; 
3 W. W. R. 102.— CAN. 


oi. Respondent residing in 

country where decree sought — Petitioner 
not residing in country where decree 
sought.] — While residence only Is suffi- 
cient to found jurisdiction in nullity 
actions, as distinguished from divorce 
actions, suoh reuaenoe must be hand 
Me. Where a petition setting up 
Broun ds for a declaration ot nullity 
yas erroneously dismissed, the ct. 
^Uned to reinstate the petition, as 
Petitioner was merely a casual Visitor 
although hts wife was a resident, in 
Brttteh Columbia. — Pubdy e. Purdy, 
[1919] 2 W. W. R. 361-CAN. 


o II. .1 — Vamvakidia v . 

Ktrkoff, [1929] 4 D. L. R. 1000.— CAN. 

o ill. Necessity for domicile or 

residence of parties .] — In the case of a 
marriage void ab initio . the ct. has no 
Jurisdiction to entertain a suit for a 
declaration of nullity of marriage 
unless the marriage in question was 
celebrated In this State, or both parties 
to the oeremony of marriage either were 
domiciled or resident in the State at 
the time of the institution of the suit. — 
Smart e. Maxwell (1929), 47 N. 8. W. 
W. N. 100.— AUS. 

p I. .] — The ct. cannot entertain 

a suit for a declaration of the nullity 
of a marriage where reap, is neither 
domiciled nor resident within the 
province Sc the marriage was not cele- 
brated therein. Where suoh a suit is 
brought by the man its dismissal on 
the ground that reap, has not his 
domicile Is, necessarily, a recognition 
by the ct. that the alleged marriage is 
nun. — HUTCHINGS V. HUTCHINGS (OR 

Browning), [1930] 2 W. W. R. 665 ; 

4 D. L. R. 673 ; 39 Sian. L. R. 06— 0AH. 

p U, J The- ct. of Pitt's 

domicile has exclusive jurisdiction in 
suits for nullity upon the ground of 
impotence .— Fvmam v. Fleiong, 
11934] 4 D. L. R. 90 ; O. R. 088.— OAK. 

wfw?R. 293 ;*4Sl!Li. L. R^S^OAN 1 . 

sL Nudity based on invalidity of 
foreign divorce decree — Necessity for , 
proof of low }— An action for nullity i 


previous divorce dismissed, in the 
absence of proof of tbo law of the plaoe 
of the previous divorce proceedings. — 
Leigh v. Leigh, [1937] I D, L. R/773; 
O. R. 239.— CAN. 

PART X. SECT. 2, SUB-SECT. 1.— A. 

q I. -J — POTRATZ V. POTRATE 

(Bask.), [1926] 1 D. L. R. 147.— GAN. 

q il. .] — A divorce obtained by 

a wife In a foreign State, when her hus- 
band was domiciled in Saskatchewan, 
not recognised as valid.— B ubnfiel r. 
BURNFIEL. [1920] 2 D. LR 129 1 
[1926] 1W.W.R. 667 : 20 Bask. L. R. 
407.— CAN. 

q ill. .] — Shearer v . Shearer. 


[1626] 3 D. L. R. 190; [1926] 2 
W. W. R. 889 : 22 Alta. L. R. 201 ; 
nar^if^ [m0^2J^Io R. 900 ; [1926] 

q iv. .] — Brown e, MoInkem, 

[19271 2 D. L. R. 006; [19271 1 
W. W. R. 097 ; 88 B. O. R. 824.— CAN. 

at, .) — McNutt v. Cree (1928), 

Q. R. 60 8. O. 882 ; 34 R. de J. 370.— 
GAN. 

a vf. .] — A decree of divorce 

Obtained in a foreign country is not 
recognised as valid in Canada if at the 
time of the decree the husband was 
domiciled in Oanada, even though he 
had then resided in said foreign 
country long enough to give the eta. 
thereof jurisdiction under the law of 
that country to grant the decree. 
Where subsequently to suoh a divorce 
one of the parties thereto goes through 
a form of marriage while the other 
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028. Add. Annotation: — Refd. S&lvesen (or von 
Lorang) v. Austrian Property Administrator, 
[1927] A. O. 641. 

029. Add, Annotation: — Refd. Salvesen (or von 
Lorang) v. Austrian Property Administrator, 
[1927] A. O. 641. 

980. Add, Annotations: — Refd. Rudd v, Rudd, 
[19241 P. 72 ; Hughes v. Hughes (1932), 48 
7. L. R. 828. 

982. Add, Annotations : — Generally , Refd. Salvesen 
(or von Lorang) v. Austrian Property Adminis- 
trator, [1927] A. 0. 641 ; Nachimson t>. 
Nachimson, [1930] P. 217. 

985. Add. Annotations: — As to ( 1) Folld. Mitford 
v . Mitford (1923), 92 v L. J. P. 90. Consd. 
Crowe v. Crowe, [1937] 2 All E. R. 723. As to 
(2) Apld. Vardy v. Smith (otherwise Vardy) 
(1932), 148 L. T. 124. Refd. Nachimson v. 
Nachimson, [1930] P. 217. As to (3) Refd. 
Eustace v. Eustace, [1924] P. 45. 

985a. .] — Rudd v. Rudd, No. 903a, 

ante / 

948a. .]— -In an action for revocation of letters 

/of administration granted in 1916 pltf. 
claimed that she was the lawful widow of 
the deceased inasmuch as a decree of divorce 
•granted to the deceased in Paris in 1911 
was invalid by reason of his not being 
domiciled there at the time A of substantial 


injustice in the proceedings of the French 
Ot. Deft., whom the deceased had married 
in 1915, A who had obtained a grant of 
administration, claimed that she was his 
lawful widow : — Held : the proceedings of 
the French Ot. could not be declared irregular 
or contrary to natural justice. & t h erefor e 
the action failed. — Vardy v. Smith (other- 
wise Vardy) (1932), 148 L. T. 124 ; 49 
T. L. R. 36, O. A. 

944. Add. Annotations : — Expld. Salvesen (or von 
Lorang) v. Austrian Property Administrator, 
[1927] A. O. 641. Refd. Mitford v. Mitford, 
[1923] P. 180; Papadopoulos v. Papado- 
poulos (1929), 46 T. L. R. 44. Refd. Inver- 
clyde v, Inverclyde, [1931] P. 29. 

944a. .] — The husband, of British nationality 

A domicil, married a woman of German 
nationality A domicil in Berlin in accordance 
with German law on Jan. 5, 1914. On 
Oct. 23, 1914, a German ct. annulled the 
marriage under a provision of the German 
Civil Code, A this decree of nullity was 

• upheld on appeal. On Mar. 4, 1920, the 
woman, resp. in the present suit, con- 
tracted in Germany a second marriage, in 
respect of which the first husband, the present 
petitioner, claimed relief : — Held : the Ger- 
man decision was a conclusive adjudication 
between the parties, A no marriage was at the 


party Is still living & the original 
marriage still subsisting under the law 
of . their domicil, said purported 
marriage will be declared null Sc void. — 
MacDonald v. Nash (Man.), [1929] 4 
D. L. R. 1051 ; 2 W. W. It. 84. — CAN. 


q vll .J — Petitioner & resp., 

both bora In British Columbia, were 
married in Vancouver in 1917. In the 
fall of 1923 resp. went to Portland, 
Oregon, Sc after remaining there a few 
weeks went to Los Angeles, California, 
where he remained until Jan. 1925. 
Late In 1924 he commenced divorce 

S rooeodings in Portland Sc a decree of 
ivoroe was granted him In Apr. 1 926. 
He then returned to Vancouver Sc In 
Apr. 1926, he, with another woman, 
went to Bellingham in Washington, 
where they went through a form of 
marriage before a magistrate Sc 
returned to Vancouver. Petitioner 
filed her petition herein in May, 1929. 
The law of the State of Oregon requires 
that pltf. Id a divorce action must have 
been a resident & inhabitant of the 
State of Oregon one year next prior 
to the commencement of the suit Sc 


the Supreme Ot. of the State has 
defined domicil, resldouoe Sc inhabitancy 
as synonymous In relation to divorce 
proceedings : — Held : on the evidence, 
resp. did not renounce his British 
Columbia domioil, ho was not in the 
ordinary moaning of the words a 
** resident *' or “ inhabitant *’ of the 
State of Oregon Sc did not acquire 
a domioil there. Domioil being the 
governing factor, there was no Juris- 
diction in the cts* ot the State ot 
a to grant a decree of divorce. Sc 

S uer herein should be granted a 
absolute. — Biggar v. Biogar, 
[1030] 9 D. L. IL 040 ; 42 B. C. IL 
399.— -CAN. 


WiS’ 


i vili. .] — The cts. in Canada 

1 recognise the binding effect of a 
decree of divorce obtained in a foreign 
country against a husband domiciled 
outside Canada although he was not 
domiciled in the country ot the ot. 
which granted the decree, if the cts. 
ot the country of his domicile would 
recognise the validity of the decree. 
Iu the present case the husband was 
domiciled in the English legal sense in 
Oregon when the wife obtained a decree 


of divorce in California on the ground 
of wilful desertion : — Held : after 
receiving expert evldenoe of the law of 
Oregon & of the effect of " the full 
faith Sc credit clause ** of the U.S. 
Constitution, that under the law of 
Oregon the wife could not claim a 
separate residence from that of her 
husband so as to transfer jurisdiction 
over a divorce action between them to 
another state than that of his domicile 
unless he had given her cause by wilful 
desertion ; &, since the question 

whether the wife had acquired the right 
on said ground to establish a separate 
domioile or residence in California was 
one going to the root of the juris- 
diction of the California Ct., said “ full 
faith Sc credit clause ” would not 
compel the Oregon Ct. to recognise 
the California decree without inquiring 
whether she had acquired said right. — 
Wyllik v. Martin, [1031] 3 W. W. R. 
465 ; 44 B. C. R. 486.— CAN. 

q ix. .] — Resp. herein, a native 

Sc oitizen of Switzerland, who had lived 
since 1927 in Alberta Sc British 
Columbia, Sc had married the petitioner 
herein, also a Swiss, in British 
Columbia, obtained In 1935 a decree of 
divorce from petitioner herein in the 
Ots. of the Republic & Canton of 
Neuchatel, Switzerland. Almost im- 
mediately thereafter resp. returned to 
his farm In British Columbia. The 
Swiss consul at Vanoouver who had 
sent notice of the proceedings to peti- 
tioner herein was informed In writing 
by her that she denied the jurisdiction 
of the Swiss Ct. It was found, upon 
the evidence, that the Canton of 
Neuohatel was never the domioile of 
resp. herein Sc that petitioner herein 
did not in fact submit to the juris- 
diction of the ct. thereof: — Held : 
even if the entry of a plea & cross- 
demand in the cts. of Neuchatel on 
behalf of petitioner had been authorised 
by her, that fact would not preclude 
her from denying the validity of the 
Neuohatel decree ; also, the contention 
that because the decree granted by the 
Cts. of the Republio of Neuohatel was 
one whioh would be recognised as 
valid "by the cts. of the Swiss domicile 
of resp. herein, it must be recognised as 
valid here, could not be upheld, sinoe, 

K9 


in order to sustain the contention it 
must be established that when he 
launched the proceedings in Switzer- 
land he had a domicile in some one of 
the republics of Switzerland. — Chatk- 
nay v. Ghatenay, [1938] 1 W. W. R. 
886.— CAN. 


qx. .] — A wife who has sued for 

Sc obtained a divorce in a foreign ct. 
cannot be heard, in proceedings to 
determine her right to share in her 
divorced husband’s estate upon his 
death intestate, to question the Juris- 
diction of said ct. to grant the divorce. 
It having been found herein that the 
deceased husband was domiciled in 
British Columbia at the time his first 
wife obtained a divorce in the State 
of Washington : — Held : bis subse- 

2 uont marriage was therefore invalid 
; the woman he then married could not 
share in his estate in British Columbia. 
— He Graham Estate, Nolan v. 
Graham, [1937] 3 W. W. R. 413.-^- 
CAN. 

q xi. .] — A French divorce dis- 
solving a Canadian marriage between 
Canadian citizens domiciled in Quebec 
will be deemed valid until properly 
vacated by a decree of ct. — Stephens 
v. Falohi, [1937] 3 D. L. R. 606; 
affd. [1938] S. C. R. 354.— CAN. 

027 v. .J — As the 

domioil ot a wife is the husband’s 
domicil & foreign proceedings cannot 
affect the legal status of a marriage 
in Canada, where the grounds support- 
ing a foreign decree would viot support 
a decree under Canadia n law : — Held: a 
wife's divorce Sc re-marriage in Min- 
nesota constituted legal adultery. Sc 
furnished ground tor the husband's 
claim for dissolution of the Ca n adian 
marriage. — Campbell t>. Campbell, 
[1921] 2 W. W. R. 840.— CAN 

927 vi. .1— Where a 

husband had left Manitoba for the 
purpose of obtaining a divorce whioh 
he oould not have obtained there. Sc 
had obtained a divorce abroad Sc 
married again : — Held : the wife's 
prayer for divorce should be granted. — 
Yates i». Yates, [1024] 4 D. L. IL 
835 ; 3 W. W. R. 578.— CAN. 

084 ii. .] — Cromabty 

e. Cbomarty, No. 879 Jv„ ante. — CAN, 
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commencement of the suit or now sub- 
sisting. — M itford v. Mttford Sc Von Kuhl- 
mann, [1923] P. 130 j 92 L. J. P. 90 ; 129 
L. T. 153 ; 39 T. L. R. 350. 

Annotation: — Gonad. Inverclyde v. Inverclyde, [1931J P. 29 t 
944b. — — . ] — Salvesen (or von Lorang) v. 
Austrian Property Administrator, No. 
926a, ante . 


945a. 


-.] — De Mass a (other- 


wise Horveno) v . Be Massa, [1939] 2 All 
E. R. 160, n. 

Annotation : — Folld. Galene v. Galene, [1939] P. 237. 

945b. .] — Where a marriage 

in England between French nationals had 
been annulled for informality by the ct. of the 
domicil in France, the ct. exercised juris- 
diction on the former husband’s petition for 
nullity & granted him a declaration of 
nullity. — G alene v. Galene (otherwise 
Galice), [1939] P. 237 ; [1939] 2 All 

E. R. 148 ; 108 L. J . P. 82 ; 55 T. L. R. 505 ; 
83 Sol. Jo. 299. 

946a. No cohabitation.] — An English- 

man married an Englishwoman in England, 
but there was no cohabitation, Sc the wife 
went almost immediately to Canada Sc the 
United States, and on her application a 
ct. in Michigan, U.S.A., granted her a decree 
of nullity of marriage on the ground that it 
was a marriage in form of law but not in legal 
effect. The husband had agreed to the 
decree being made. Thinking herself free, 
the wife went through a form of marriage 
with another man & lived with him as his 
wife. The first husband, who was domiciled 
in England, now petitioned for the dissolution 
of his marriage, citing the second man as co- 
respondent. The suit was undefended, but 
was referred by the Assize Comr. to the 
King’s Proctor on the question of connivance : 
— Held: the American decree was invalid. — 
Clayton v. Clayton Sc Sharman, [1932] P. 
45 ; 101 L. J. P. 23 ; 148 L. T. 327 ; 48 
T. L, R. 191 ; 70 Sol. Jo. 90. 

Annotation:— Refd. Hughes v. Hughes (1932), 147 L. T. 20. 

046b. Foreign court without jurisdiction to grant 
decree of nullity.] — The disability of a foreigner 


to marry in England otherwise than in accord- 
ance with the law of his country as regards 
matters of form is a disability of which he can 
divest himself at will Sc therefore constitutes 
no objection to the validity of a marriage con- 
tracted by him in England in English form. 
A decree of a foreign ct. invalidating such a 
marriage is recognisable in England only if 
the foreign ct. has jurisdiction over the 
marriage & even then is open to examination. 
Want of jurisdiction cannot be cured by 
mere consent of the parties. A decree of a 
foreign ct. purporting to annul an English 
marriage under these circumstances is not 
severable, A if it is incompetent to ann ul the 
marriage, neither is it competent to award 
maintenance or a lump sum in lieu of main- 
tenance. 


The husband, a domiciled Cypriot, married 
a Frenchwoman in England in English form. 
Afterwards he repudiated the marriage on 
the ground that it was not in form in accord- 
ance with the law of his domicil. Later, on 
proceedings by the wife in a Cypriot ct., the 
marriage was declared null on the same 
ground by consent of the parties, Sc it was 
further declared that the husband should 
pay the wife a lump sum in satisfaction of all 
claims, including maintenance. The Cypriot 
ct. by the terms of its constitution had no 
jurisdiction to annul a marriage. Still later, 
the wife, finding the husband in England, 
took out a summons against him for neglect 
to maintain her under the Summary Juris- 
diction (Separation Sc Maintenance) Acts, 
1895 to 1925. The summary jurisdiction 
ct., upholding the marriage, ordered the 
husband to pay maintenance : — Held : the 
marriage was good Sc the agreement to 
set it aside illegal, that the decree of the ct. 
in Cyprus was pronounced without juris- 
diction in compromising maintenance as 
well as in annulling the marriage. Sc that the 
order of the ct. of summary jurisdiction must 
stand, the measure of maintenance within 
the limits of the Summary Jurisdiction Act 
being the means of the parties at the time of 
the proceedings. — Papadopoulos v. Papado- 
POULOS, [1930] P. 55 ; 99 L. J. P. 1 ; 142 
L. T. 237 ; 94 J. P. 39 ; 28 L. G. R. 73. 

Annotations : — Apld. Marco vitch v. Marcovitoh (1934), 151 
L. T. 139 ; Simous r. Simons, (1939 J 1 K. ii. 190. 

947. Add, Citation: — sub nom, Sugpen v, Lolley, 
2 01. Sc Fin. 507, n. 

Add. Annotation : — Consd. Saivesen (or von 
Lorang) v. Austrian Property Administrator, 
[1927] A. O. 041. 

949a. .] — In 1935 a maintenance order was 

made in a ct. of summary jurisdiction in 
England against M., a German subject. In 
1930 a decree of divorce was pronounced 
between M. Sc his wife in Germany. Both 
parties had submitted to the jurisdiction of 
the ct. Sc the decree was pronounced on 
grounds that by insulting behaviour Sc 
incompatibility of temper the wife had failed 
to fulfil her marriage obligations. M. then 
applied for a revocation of the maintenance 
order. The justices refused the application 
for the following reasons : (i) they considered 
that the fact that the marriage had been 
dissolved in Germany on grounds which 
would not be recognised in England was not a 
sufficient reason for them to discharge the 
order, Sc (ii) the wife’s financial position had 
not changed Sc was such that she required the 
maintenance payable under the order for 
* her support, Sc the justices therefore exercised 
their discretion in her favour. The husband 
appealed: — Held: (1) the decree of the 
German ct. was valid Sc binding throughout 
the world Sc the justices were not concerned 
with the question whether the grounds of 


PART X. SECT. 2, SUB-SECT. S 

.. .947 III., .1 — Cbomabty c. Cn 

MABTT, No. 879 iv., ante . — CAN. 

r, JL 1 Decree for alimony.}- 

Bubpke v. Bttrpks <B. C.), [10291 
U.L. R.18; 2 W. W. R. 128. — CAN 

u Ii. Marriage of minor wit ho 


consent .] — Petitioner was deemed to be 
domiciled in New Zealand by virtue of 
Divorce ft Matrimonial Causes Amend- 
ment Act, 1830. Beep, was an Ameri- 
can sailor domiciled In California. All 
matters were proved to entitle peti- 
tioner to a divorce if her marriage with 
reap, was subsisting, but in 1927 resp.’s 
father, acting on ma behalf, obtained 
a decree of nullity of marriage in 


53 


California on the ground that at the 
time of the marriage reap, was a minor 
ft did not obtain the consent required 
by the law of that State : — Held : the 
marriage was, in the contemplation of 
the law of this country, still subsist- 
ing, ft that a decree nisi tor its dis- 
solution should be granted. — C arter 
v. Carter, [1932] N. Z. L. B. 1104. — 
N.Z. 
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divorce were recognised in England ; (2) in 
the case of a foreign divorce where the parties 
could not make any application to the Divorce 
Ot. in England the continuance of the award 
of maintenance is not a Judicial exercise of 
the magistrates’ discretion* 

Observations on procedure on proof of a 
decree of dissolution of marriage by a foreign 
ot.— M ebgeb. v. Mbzgbb, [1937} P. 19 ; [1980] 
3 All B. R. 130 ; 106 L J. P. 1} 165 

L* T. 491 1 100 J. P. 475 ? 53 T. L. R. 18 ; 
30 Sol. Jo. 916 ; 34 L. G. B. 008 ; 30 Gox 
a 0. 407. 

951a. .] — A husband & wife were married in 

1910. In 1922 they went to America* where 
they -settled, the husband getting employ- 
ment. In 1925 the husband deserted Ins 
wife Sc in 1926 at the husband’s request the 
wife visited certain lawyers in America, 
where she saw the husband. He said he had 
decided to take divorce proceedings against 
her & that he would pay her a certain weekly 
sum &*give her the custody of the child of 
the marriage. The wife agreed to this, & a 
divorce petition was duly filed by the hus- 
band alleging cruelty by the wife, & alleging 
that he “ resides in & is an inhabitant of the 
State of Michigan.” No answer was put in 
by the wife, she did not take the point that 
the husband was not domicile 1 in that State, 
& she did not defend the case. A decree was 
duly made. The wife returned to England &, 
hi order to test the validity of the American 
. divorce, she brought a petition for divorce 
in England alleging adultery by the husband 
with the woman whom he had married since 
the American divorce: — Held: (1) it was 
clear from the evidence that the husband was 
domiciled in the State of Michigan when he 
filed his petition for divorce, & the decree 
granted in that State was a valid one. The 
wife, being a single woman, could not, there- 
fore, bring a petition for divorce in England ; 
(2) tiie American decree was not invalidated 
by the fact that the interview between the 
parties at the lawyers might in England be 
considered to amount to collusion. — Crowe 
e. Crowe, [1937] 2 All E. B. 723 ; 157 L. T. 
567 ; 81 Sol. Jo. 399. 

952. Add* Annotations : — Consd. Jacobson t>. 
Frachon (1927)* 44 T. L, B. 103; Salvesen 
(or von Dorang) v* Austrian Property Ad- 
ministrator, [19271 A. O. 041. Retd. Mitford 
V. Mitford. [1923] P. 130 ; Budd v. Budd, 
[1924] P. 72 ; Papadopoulos v. Papadopoulos, 
[1930] P. 55 ; Hughes v. Hughes (1932), 48 
T. L. R. 328. 

952a. Dams mads by mistake— Authority to 
appear for petitioner withdrawn.} — In this 
undefended suit the wife petitioned for the 
dissolution of her marriage on the ground of 
her husband’s adultery in Egypt. Beep., 
who was engaged in business In Egypt, 
appeared under protest to the jurisdiction 


So said that he was domiciled In Egypt. An 
order was made fbr the trial of the issue prior 
to the hearing of the suit* but later reep. 
abandoned his plea to the jurisdiction. At 
the bearing the judge drew the attention of 
counsel to the fact that petitioner had In 
1930 petitioned for divorce in Egypt. & had 
been granted in May. 1930. a decree msi of 
divorce in H.M. Ct. at Alexandria; that 


the husband had given evidence in that suit* 
though it was undefended* & had given 
evidence that he was domiciled in Egypt. 
The hearing Was adjourned for the pro* 
duotion of the ct. record from Alexandria, 
which was forthcoming at the resumed hear- 
ing : — Held : the proceedings in Egypt 
amounted to nothing at all, because petitioner 
had withdrawn all authority from anybody 
to appear in the cts. of that country. The 
judge at Alexandria was not informed of that 
fact, & he proceeded with the suit on the 
footing that she was represented* whereas 
• she was not. The domicile was really 
« English. A decree nisi was pronounced. — 
. Hughes v. Hughes (1932), 147 L. T. 20 ; 48 
T. L. R. 328 ; 70 Sol. Jo. 344. 


953a. Order for maintenance — No Jurisdiction to 
grant dlvoroe.]— Pltf., her husband Sc four 
children lived in Cornwall until 1912* when 
the husband went out, to Boston, U.S.A., 
leaving pltf. & the children in Cornwall. 
The husband returned to this country in 
1914, but went back to Boston in 1910. 
About 1923 he sent pltf. money to enable her 
A the children to go out to Boston, where by 
that time he had acquired a garage business 
in conjunction with his brother. Pltf. then 
sold the furniture & let the house in Cornwall, 
which was the joint property of herself & 
her husband, &, with three of her children, 
joined her husband in Boston. The house 
was not sold until 1929. Differences arose 
between pltf. Sc her husband, Sc in 1924 the ct. 
in Massachusetts granted pltf. a decree of 
divorce, Sc made an order for maintenance 
against her husband. The husband obeyed 
the maintenance order until some time in 
1926, when he returned to England. In an 
action by pltf. to recover arrears due under 
the maintenance order, the husband said in 
evidence that he had never intended to make 
Boston, Massachusetts, or the United States 
his permanent home. . Pltf. gave no evidence 
to prove that her husband was domiciled in 
the state of Massachusetts : — Held : (1) pltf., 
having failed to prove that her husband was 
domiciled in Massachusetts, had failed to 
prove that the decree of divorce was valid, 
since the ct. only assumed that the decree 
of divorce was valid if the parties were 
domiciled in the state $ (2) a s the decree of 
divorce was invalid in this country* accord- 
ing to English law, it followed that the 
maintenance order, being ancillary to the 
decree of divorce, was also invalid, Sc the 
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action failed. — S imons v. Simons, [1939] 1 

K. B. 490 ; [1938] 4 All E. R. 436 ; 108 

L. J. K. B. 177 ; 159 L. T. 576 ; 55 T. L. R. 
120 ; 82 Sol. Jo 933. 

954a. Award of maintenance by foreign court — 


Court incompetent to annul marriage.] — 
Papadopoulos v. Papadopoulos, No. 946b, 
ante . 

956. Add, Annotation: — Reid. Nachimson v. 
Na-chimson, [1930] P. 217. 


Part XII. — Assignment of Property on Marriage. 


966. Add, Annotation : — Refd. Rudd v. Rudd, 
[1924] P. 72. 

969. Add, Annotations : — As to (2) Refd. Banque 
Internationale de Commerce do Petrograd 
v. Goukassow, [1923] 2 K. B. 082. Generally , 
Refd. Republica de Guatemala v . Nunez, 
[1927] 1 K. B, 609. 

1000. Add, Annotation : — Consd. A.-G. v. Belilios, 
[1928] 1 K. B. 798. 


1007. For existing citations read “ (1854), 18 
Beav. 128 ; 2 Eq. Rep. 693 ; 23 L. J. Ch. 
266 ; 23 L. T. O. S. 318 ; 18 Jur. 736 ; 62 
E. R. 51 ; affd. on other grounds (1855), 7 
De G. M. & G, 78, L. O." 

1009. Add, Annotation : — Consd. Golf v, Gotf, 
[1934] P. 107. 

1010. Add, Annotation : — Consd. Goff v, Goff, 
[1934] P. 107. 


Part XIV. — Foreign Judgments. 


See , now , Foreign Judgments (Reciprocal 
Enforcement) Act, 1933 (c. 13). 

1033. For “ No. 383, ante ” read the following : — 
The judgment of a foreign ct. [in this case 


the exors.’ Ct. of Dealing at St. Croix], con- 
sisting of persons interested in the property 
in dispute, will be disregarded in the cts. of 
this country. — Price v, Dewhurst (1837), 


PART X. SECT. 2, SUB-SECT. 4. 


954 iv. .] — By decree of 

the Michigan ct. the mother of Infanta 
was granted a divorce from the father 
& awarded the custody of the infnuts,^ 
until they readied a certain age or 
until the further order of the ct. 
The infants were In the custody of the 
father in Ontario : — Held : the decree 
was not conclusive upon an application 
to an Ontario ct. for an order for 
custody, more especially as the Judg- 
ment of the Michigan ct. was not final. 
—Re Gay. [19261 3 D. L. R. 349 ; 59 
O. L. R. 40.— CAN. 


964 v. .] — Where children 

were residing with their father in a 
province where he was engaged in 
business, & their welfare would bo 
best served by leaving them in his 
custody : — Held : his application to be 
appointed their guardian should be 
granted, notwithstanding the fact that 
their mother, in securing a divorce In 
an undefended action in a foreign ct., 
had also obtained as incidental thereto 


an order giving her their custody. — 
Re Snydeb, Snyder v. Snyder, [1927] 
3 D. L. R. 151: [1927J 2 W. W. R. 

240 ; 38 B. 0. R. 336.— CAN. 


954 vi. On orders for alimony . 1 — 

A judgment of a foreign ct. awarding 
alimony to a husband is enforceable 
in Ontario, although the Ontario ct. 
does not know or recognise any right 
to alimony in a husband against his 
wife. — B ubchell v, Burchell, [1920] 
2 D. L. R. 595: 58 O. L. R. 515.- CAN. 


PART XII. SECT. 2, SUB-SECT. 1.— F. 

n I. Marriage to domiciled 

Englishman — Effect of English divorce 
decree .] — A domiciled Englishman Sc a 
domiciled Scotswoman entered into an 
ante -nuptial marriage contract which 
contained this clause, ** It is hereby 
declared that these presents shall be 
interpreted 8c the rights of the parties 
regulated by tbo law of Scotland.” 
The wife obtained decree of divorce 
In the English cts. : — Held : the rights 
of parties under the contract arising 
on divorce foil to be regulated In the 
same manner as if decree of divorce had 
been pronounced by the Scottish cts. — 
Drctumond v, Bell-Ibvtng, 11930) 
8. C. 704.— SCOT. 


PART XIII. SECT. 2, 

1015 I. As to property— Father en- 
titled by law of infant's domicil. 1 — An 
Infant domiciled in Indore, India, was 
absolutely entitled to a fund in ct., 
He by tho law of tho Indore State her 
father as legal guardian both of hor 
porson & property was entitled to 
receive & give legal discharges for all 
moneys coming to her during minority. 
The rathor applied for payment out 
of the fund to him for tho benefit of 
the infant : — Held : tho father was 
not entitled as of right to the fund, but 
the ot. must bo satisfied by evidence 
that the fund was to bo applied for tho 
benefit of the infant & in what manner. 
— -Dharamad v. Holm Patrick (Lord), 
[1935J I. R. 760.— IR. 

ri. .] — The only ct. with juris- 
diction over the custody of an infant 
is the ct. of the domicil of the infant. — 
Cody v. Cody, [1927 ] 3 D. L. R. 349 ; 
[1927] 1 W. W. R. 603 ; 21 Sask. L. R. 
391.— CAN. 

r ||, Divorce proceedings com- 

menced in AWerta — Removal of children 
by father to another Province, j — Where 
the husband is domiciled In Alberta 
at the time an action for dirorco Is 
begun, the Supremo Ct. of Alberta has 
jurisdiction in such action to make an 
order awarding the custody of tbo 
children to the mother even though 
they have been removed by the father 
to a foreign State 8c are residing therein 
at the time of the application for the 
order.— Goforth v, Goforth (Alta.), 
[1929] 1 D. L. R. 58 ; [1928] 3 W. W. R. 
483.— CAN. 

Compare No. 1117 post. 

s i. Decree by Serbian court — 

Whether Scottish court will enforce .] — 
Decree of divorce 8c for the custody ot 
the child of the marriage had been 
obtained in the Serbian cts. by a 
Serbian, resident in Belgrade, against 
his wife, who was a Scotswoman. The 
child, a girl of 8 years of age, was 
resident with her mothor in Scotland. 
In a petition to the ot. In Scotland by 
the father for custody of the child, the 
mother averred that It would be preju- 
dicial to the health, welfare, 8c Interests 
ot the child that the petition should be 
granted : — Held : while petitioner's 
right to custody of the child had 
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already been settled by a competent 
ct., the Scottish ot. was entitled, before 
ordering delivery of the child, to bo 
informed of petitioner's arrangements 
for the conveyance of the child to 
Belgrade. & for her re^ptlon there. — 
Uadoyevitoh v. Radoykvitch, [1930] 
S. C, 619.— SCOT. 

PART XIII. SECT. 3. 

t i. Court of husband's 

domicil .] — In a petition brought by 
tho wife of a domiciled Scotsman for 
custody of tho only child of tho 
marriage, or otherwise for access, the 
husband maintained that the Scottish 
ct., even if It had jurisdiction, could 
not pronounce any effective order. 
Tho husband, when the question of 
jurisdiction was raised, was residing 
in New York, where ho hold a pro- 
fessional appointment ; petitioner was 
living in London, & the child, under 
tho caro of her paternal grandmother, 
woe in France : — Held : the Ct. of 
Session, as the ct. ot the husband's 
domicil, had jurisdiction to determine 
tho questions of custody 8c access : the 
mere fact that the parties wero outwith 
Scotland did not render Ineffectual any 
decree which it might pronounce since 
such decree being a decision as to 
status, was a judgment in rem uni- 
versally binding. — Ponder v. Ponder, 
119321 S. C. 233.— SCOT. 

PART XIV. SECT. 1. 

a I. Order conferring rights on 

committee of lunatic.] — The rights con- 
ferred upon the oommittee of a lunatic 
by a ct. of the lunatic's domicil, with 
reference to personalty, are entitled 
to world-wide recognition. — Re Hick- 
bon, [19271 4 D. L. It. 607 ; 61 O. L. R. 
180.— CAN. 

sg. Judgment in default of appear- 
ance.] — A judgment of tho King's 
Bench Div. in London passed in default 
of appearance of deft, under tho sum- 
mary procedure, without any evidence 
being called, is not a judgment on the 
merits within sect. 13 (b) ot the Code 
of Civil Procedure & a suit cannot bo 
brought solely on such a judgment In 
British India.— Derby McIntyre 8c 
Co. v. Mittek 8c Co. (1935), I. L. R. 
62 Calc. 682.— IND. 


J.S. 
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Oases 1088—1108 . English and Empire Digest Supplement. 


8 Sim. 279 ; Donnelly, 264 ; 6 L. J. Oh. 226 ; 
69 E. R. Ill ; affd. on other grounds (1838), 
4 My. Or. 76. 

1083a. Due constitution of court — Necessity for 
strict proof.] — R. v. Beech, Pollxtt & 
Strudwick (1928), 20 Or. App. Rep. 176, 

0. 0. A. 

1089. Add . Annotation : — As to ( 1) Coned. Dreyfus 
(0. L.) v. I. R. Comrs., Dreyfus (L. L.) v. 

1. R. Comrs. (1929), 14 Tax Oas. 660. 

1041. Add . Annotation : — Generally, Refd. Em* 
plovers’ Liability Assce. Oorpn. v. Sedgwick, 
Collins, [1927] A. O. 96. 

1044a. Judgment of horning.] — (1) An action lies 
in the English cte. on a Scotch judgment 
of homing against a Scotchman born. 
(2) Where a Scotch decree adjudges interest to 
be paid, but does not fix the time from which 
it is to run, it is payable from the day of 
citation. — Douglas v. Forrest (1828), 4 
Bing. 686 ; 1 Moo. & P. 668 ; 6 L. J. O. S. 0. P. 
167 ; *130 E. R. 933. 

Annotations: — As to (1) Retd. Don v. Uppmann (1837), 5 C1.& 
Pin. I : Cowan r. Braidwood (1840), 9 Dowl. 26 ; Sohibsby 
v. Westenhoi* (1870). L. R. 6 Q. B. 165 : Rouslllon r. 



1052. Add. Annotation : — Reid. Employers* 

Liability Assce. t>. Sedgwick Collins (1926)‘ 
96 L. J. K. B. 1016. 


1064. Add. Annotation : — Apld. Rudd v. Rudd, 
[1924] P. 72. 

1069. Add. Annotation : — Refd. The Joannis Vatis 
(No. 2), [1922] P. 213. 

1073. Add. Annotation : — As to (1 ) Apld. Em- 
ployers’ Liability Assce. v. Sedgwick Collins 
(1926), 96 L. J. K. B. 1015. 

1080. Add. Citation : — [1921] B. A 0. R. 195. 

1090a. .] — Rudd v. Rudd, No. 903a, ante . 

1098a. General rule.] — A plea of judgment 
recovered in a foreign ct. of competent 
jurisdiction must show that the judgment so 
recovered is final A conclusive between the 
parties according to the law of the place 
where such judgment is pronounced. — 
Frayes v. Worms (1861), 10 0. B. N. S. 149 ; 

; 142 E. R. 407. 

1108. Add. Annotation : — Apld. Beatty v. Beatty, 
[1924] 1 K. B. 807. 


PART XIV. SECT. 2, SUB-SECT. 2.— A. 

1084 ill. .] — Where a suit is 

brougnt on a foreign judgment, it is 
not open to deft, to plead that the ot. 
which passed the judgment had no 
jurisdiction to do so. when he himself 
had submitted to the Jurisdiction & 
had not challenged it. — Ganga Prasad 
v. Ganeshi Lal (1923). I. L. R. 4G 
All, 119.— IND. 

1089 L Essentials to establishment of 
jurisdiction.) — Held : the provisions in 
Jnd. Act, 1927 (c. 88), ss. 51. 52, must 
be oonflned to actions upon judgments 
obtained in the Province of Q., which, 
According to the principles of inter- 
national law, applicable as between the 
different Provinces of the Dominion, 
are entitled to extra-territorial recogni- 
tion, i.e. to those oases in which the 
writ was served within the Province 
of Q. upon a person domiciled Sc 
resident therein & who owed allegiance 
to the laws of Q. — Lung v. Lee, [19291 
1 D. L. R. 130 ; 63 O. L. R. 194.— CAN. 

1082 li. .] — Deft, must be a 

subject or resident In the oountry of 
the forum, or have selected it as pltf 
or have voluntarily submitted to its 
Jurisdiction. — Webster v. Connors 
Bros., Ltd., [1935] 2 D. L. R. 483; 5 
F. L. j. (Can.) 37 ; sub nom. Webster 
MoLanohlan Oo. v. Connors Bros., 
[103514 D. L. R. 205 ; 9M.P.R. 345. 
—-CAN. 

1048 i. Absence of jurisdiction — 
Effect of. 1 — A judgment was obtained 
in Florida without jurisdiction. A 
judgment was given In New Jersey 
upon this, without inquiry as to the 
merits. In an action upon the New 
Jersey judgment: — Held: both the 
Florida 8c the New Jersey Judgments 
were nullities. — Frederick a. Jones 
Inc. v. Toronto General Insob. Oo., 
[1938] 2 D. h. XL 660.— CAN. 

el. Subjcd-maUer of judgment out of 
j urisdidion. J — Pltf. *s husband pur- 
chased a ticket which drew a horse 
in a sweepstake In the Irish Free State 
entitling the purchaser to a certain 
sum as prise money. Pltf. obtained a 
decree of divorce in the State of Cali- 
fornia 8c a declaration that she was 
entitled to the money, the ticket having 
been " community property * : — Held : 
the deeree of the Californian Court 
could not have any effect In the Irish 
Free State as the subject-matter of the 
decree was not within the control of 
the State of California. — MoSn v. 
Mo Km [1933] I. XL 464. — HL 


PART XIV. SECT. 2, SUB-SECT. 2.— 0. 

1054 xlv. .} — A judgment 

on an award obtained in England by 
default cannot be sued on in India, 
sinoe it is not a Judgment “ on the 
merits ** within Code of Civil Pro- 
cedure (Act V. of 1908), s. 13. — 
Oppenheim & Co. c. Mahomed 
Haneef, [1922] 1 A. C. 482 ; 91 

L. J. P. O. 205 ; 127 L. T. 196 ; 49 L. 
R. Ind. App. 174.— IND. 

1054 xv. .]— Deft., who 

was resident & domiciled in Ontario, 
was served there with a writ of sum- 
mons by whloh an aotlon for the price 
of goods sold & delivered was com- 
menced against him in the Superior 
Ct. of Quebec. The cause of aotlon 
arose partly at least in Ontario. He 
did not appear & Judgment was entered 
against him by default. In an action 
upon that judgment brought in 
Ontario by same pltf. against same 
deft., the latter pleaded that the 

§ uebeo Judgment was of no effect in 
ntario : — Held : the provisions of 
Judicature Aot, XL S. 0.. 1927, as. 51, 
52, enacted by an Aot of the Provlnoe 
of Canada, 1860, must be oonflned to 
actions upon judgments obtained in 
Quebec which, according to the 
principles of international law are 
entitled to extra-territorial recognition, 
i.e. to those oases In whioh the writ 
was served within Quebec upon a 
person domiciled 8c resident therein 
Sc who owed allegianoe to the laws of 

S uebec. — Lung v. Lee, [19291 1 
. L. XL ISO ; 63 O. L. XL 194.— CAN. 
1065 i. Judgment recognised — De- 
fendant served — No appearance or 
defence — Proceedings regular. 1 — Held : 
a Judgment of the High Ct. of Justice 
In England against a deft, in India, 
who had been duly served with a writ 
of summons but who did not enter 
appearance or deliver a defence, must 
be regarded as a judgment passed on 
the merits of the case when the pro- 
ceedings had been strictly in aooord- 
anoe with the Rules of the Supreme Ct. 
— Kulwant v. Dhan Raj Dutt 
(1934), I. L. XL 16 Lah. 768.— IND. 

PART XIV. SECT. 2. SUB-SECT. 2.— E. 

e i. Judgment based on joint 

petition presented by both parties.}~- 
Muhammad Moide&n v. Chxnthaxanx 
OHETTAR (1929). I. L. XL 52 Mad. 503.— 
IND. 

PART XIV. SECT. 2, SUB-SECT. 2.— F. 
S i. Execution of power of 
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attorney — Authorising agent to appear 
as plaintiff or defendant — Failure of 
agent to appear .] — Janoo Harban 
Sait v. Mahamad Ohuthu (1924), 
I. L. R. 47 Mad. 877.— IND. 

PART XIV. SECT. 2, SUB-SECT. 2.— G. 

h i. .] — On an application under 

Ord. 14 for leave to sign judgment in 
an aotlon on a foreign judgment : — 
Held : the defenoe that deft, had not 
been served with process in the foreign 
action, & that the proceedings therein 
did not come to his knowledge or notice 
raised a triable issue whloh must be 
tried, in the ordinary way. — Romano 
v. MaGGIORA, [1935] 2 W. W. R. 524 ; 
50 B. O. R. 60.— CAN. 

n i. ] — In an action on a foreign 

Judgment a statement in said judgment 
that deft, whs “ duly 8c personally 
served with the summons & a copy of 
the complaint ** is at loast primA facie. 
evidence that the formalities required 
by the law of tbo foreign state to effect 
service were observed. In the present 
case, wherein it was found that deft, 
was resident of the foreign state at the 
time of said alleged service : — Held : 
he had not discharged the onus on 
him of displacing the primA facie ease 
that he was served, 8c if the service in 

8 nest ion consisted, as on the evidence 
, apparently did, of the handing the 
suit papers in an envelope to deft, 
such service would not be against 
“ natural justice/' The ct. is not en- 
titled to presume, in the absence of 
evidenoe, that the foreign practice is 
the same as ours. — Romano v. Mao- 
giora (No. 3), [1937] 1 W. W. R. 490 ; 
51 B. O. R. 352.— CAN. 

PART XIV. SECT. 2, SUB-SECT. 8. 

o. Read now “ 1098a!/* 

p. Read now " 1098a tt. 

1098a ill. Presumption of final- 

ity.] — The finality & oonolusivenees of a 
foreign judgment will be presumed in 
favour of a pltf. relying on it, unions it 
is put in issue by deft/s pleadings, but 
a Ct. of Appeal in ordering a new trial 
can allow such amendments to be made 
as will enable deft, to raise the issue.— 
Smith v. Smith, [1923] 2 D. L. XL 896 : 
2 W. W * R. 389.— 4JA8. 

q. Read now “ 1099a lv/* 

r. Read now - 1099a v/* 

1099a yi. .)— Ainslxb v. Ainslie 

(1927). 99 O. L. XL 881; 27 S. XL 
N. 8. fa. 524 ; [19271 Argus L. XL 301. 
— AUS. 




Vol. XI.— Conflict o! Laws. Cases 1112 — 1141 


1112. Add. Annotation : — Consd. Beatty v. Beatty, 
[1924] 1 K. B. 807. 

1113. Add Annotations : — Consd. Beatty v. Beatty, 
[1924] 1 K. B. 807 ; Simons v* Simons, 
[1939J 1 K. B. 490. 

1118a. Judgment for payment of sum of money— 
Amount not subject to variation — Alimony.] 
— By the law of the State of New York, where 
a judgment has been pronounced by the 
proper ct. of that State for the payment of 
alimony, & instalments under that judg- 
ment are due & in arrear, It is not competent 
for that ct. to vary its judgment in respect 
of the instalments so accrued due : — Held : 
such a judgment is in that respect a final 
judgment & an action may be brought to 
enforce payment of those arrears in this 
country. — Beatty v. Beatty, [1924] 1 

K. B. 807 ? 93 L. J. K. B. 750 ; 131 L. T. 
220, O. A. 

Annotation : — Consd. Simons r. Simons, 11939] 1 K. B. 190. 

1114. Add. Annotation : — Refd. Beatty v. Beatty, 
[1924] 1 K. B. 807. 

1118. Add. Annotation: — As to (1) Consd. Banco 
de Vizcaya v. Don Alfonso de Borbon y 
Austria, [1935] 1 K. B. 140. 

1122a. Judgment founded on Immoral agreement.]— 
Papadopoulos v. Papadopoulos, No. 946b, 
ante. 

1126. For M No. 383, ante ” read “ No. 1033, ante, 
& Supp.” 

1132. Add. Annotations: — Apld. Ellerman Lines 
v. Bead (1927), 44 T. L. B. 7. Refd. Jacobson 
v. Frachon (1927), 44 T. L. B. 103. 


1135a. .] — Pltfs.* steamer stranded in the 

Black Sea, A L. agreed to try to salve her on 
the terms that security for payment of his 
remuneration should be arranged in London, 
& that he would not arrest the ship unless 
there was an attempt to remove her before 
the security had been given. Security was 
given in London in accordance with the 
salvage contract, & the ship was refloated 
& taken to Constantinople for temporary 
repairs. Before she was ready to leave, 

L. brought an action against the master in 
the Turkish ct. on the ground that the ship 
was about to be removed without security 
having been given. By order of the Turkish 
ct. the ship was arrested, &, as the master 
had no evidence of what had been done in 
lx>ndon & L. took an oath that security had 
not been given, the Turkish ct. awarded L. 
£23,890. L. then disposed of the ship, A 
ltfs. brought an aotion (1) for damages for 
reach of contract, (2) for a declaration that 
the Turkish judgment was invalid, A (3) for 
an injunction to prevent the judgment from 
being enforced: — Held: (1) the Turkish 
judgment was invalid ; (2) an injunction re- 
straining the enforcement of the judgment 
abroad should be granted. — Ellerman Lines, 
Ltd. v. *Bead, [1928] 2 K. B. 144; 97 
L. J. K. B. 366 ; 138 L. T. 625 ; 44 T. L. R. 
285 ; 17 Asp. M. L. C. 421 ; 33 Com. Cas. 219, 
0. A. ; revsg . (1927), 44 T. L. R. 7. 

1186. Add. Annotation: — Generally , Refd. 

Macaulay v. Guaranty Trust Oo. of New 
York (1927), 44 T. L. R. 99. 

1141. For “ No. 383, ante ” read “ No. 1033, ante , 
A Supp.” 


1118 ii. .]— Where 

there did not appear to be any differ- 
ence proved between the effect in the 
foreign State & in Ontario of Bnoh a 
judgment : — Held : a decree for ali- 
mony not being an absolute judgment, 
pltf. was not entitled to recover upon 
tbe foreign judgment in respect of 
arrears of alimony. — Maguire v. Mi- 
auras 1921), 64 D. Ju. R. 180; 50 
O. L. R. 100.— CAN. 


1118 iii. .]— Perry v. 

Perry. [1924] 4 D. L. R. 1177 : 64 
O. L. R. 613 j revsg.* [1924] 1 D. L.R. 
665 : 53 O. L. R. 502.— CAN. 


sa. Judgment made award of court — 
No notice given to party — No notice 
required by law of country where judgment 
given.] — La an action in Ontario upon a 
judgment recovered in Holland, It 
appeared that the judgment was pro- 
nounoed by a ot. of record & directed 
that an award of arbitrators should be 
executed after its form Sc contents 
Sc in (he ordinary way of execution ; 
8c that no notice was given to defts. 
who were parties to the arbn. : — Held : 
the requirement of notioe or no notice 
is a matter of procedure ; as It was 
shown that In Holland no notioe was 
necessary, the lack of notice did not 
affect the validity of the judgment 
in Holland, which was final A con- 
clusive Sc could be sued on in Ontario. 
--Stolp Sc Oo. «. Browne Sc Oo., 
U98^^D. L. R. 708 ; 66 0. L. R. 


PART XIV. SECT. I. SUB-SECT. 5. 

. 1117 L Orders in respect of foreign 
infant — Custody. 1 — The ct. win give 
effect to the judgment of the et. of a 
foreign State awarding tbe custody of 
an infant to one of the parents . — Be 
Arras. (19211 2 W. W. R. 171 ; affd., 
[19211 9 W. W. R. 6*5.— OAK. 


See, also , Nos. 954 1- 

954 v. ante. 

1117 ii. Appointment of guar- 

dian.] — Whore a child, whose parents 
had died, was removed from the 
provinoe of its domicil of origin, its 
maternal grandfather, resident in that 
provinoe, obtained from the cts. of 
that provinoe letters of guardianship 
of the child & thereafter applied to the 
cts. of the provinoe to which the child 
had been removed for a writ of habeas 


recognise the proceedings of the cts. ot 
another provinoe in such a oase. — Be 
Bergman & Waldron. Be Infants 

70°^AN 31 i D * L * R * 66 1 3 W * W * R * 

PART XIV. SECT. 2, SUB-SECT. 7. 

1124 Iv. Necessity for strict 

proof.] — The defence that a foreign 
judgment was obtained by frand must 
bo clearly proved. — Boga v. Chamber- 
LEN, [1936J 1 D. L. R. 980 ; 9 M. P. U. 
565. — CAN. 

1127 l. .] — Delaporyb v. Dela- 

portb, [1927] 4 D. L. R. 933 ; 61 
O. L. fe. 302.— CAN. 

1133 UL Not where in- 

volving retrial of questions adjudicated 
on by foreign court *] — Manolopoulos 
v. Pnaxffb. [1930] 2 D. L. R. 169 ; 1 

M. P. R. 366 ; revsg*, [1929] 4 D. L. R. 
48.— CAN. 

1133 Iv. Manolopoulos v. 

Pnaxffb (N;S.) f [1929] 4D.L.R. 48,— 
GAN. 

1185 ii. .1 — If it be alleged 

St proved that a party has obtained a 
judgment in bis favour by some 
extraneous fraud, such as the clan- 
destine substitution of a false exhibit 
for the real exhibit, or the deliberate 
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suborning of a witness to testify to the 
genuineness of false documents or to 
give any material false testimony, or 
the giving of false oral testimony 
material & relevant to the issues, such 
judgment If a domestic judgment, can 
be set aside in a new action, or if it is a 
foreign judgment the fraud may be set 
up as a defence to an aotion thereon. — 
Locke v. Hulktt (Alta.). [19291 3 
D. L. R. 572 ; 2 W. W. R. 558.— CAN. 


PART XIV. SECT. 2, SUB-SECT. 8. 

1140 i. What amounts to repugnancy 
to 44 natural justice ” — Not merely 
following lex fori — Lex fori different 
from law in force in British India .] — 
Ganoa Prasad v. Ganebhi Lal (1923), 
1 L. R. 46 Ail. 119.— IND. 


sg. Judgment based on judgment in 
proceedings of which no notice given .] — 
Pltf. recovered a default Judgment 
against deft, in Florida, U.S.A, The 
writ ot summons was not served on 
deft, co., but was served on an in- 
dividual resident in Florida who was 
assumed to bo, but who was not, an 
agent of deft. co. Deft. oo. did not 
carry on business In Florida Sc knew 
nothing about the Florida aotion until 
after judgment by default bad been 
entered. Subsequently pltf. brought 
aotion in New jersey on the Florida 
judgment. The action in New Jersey 
was commenced by attachment against 
the assets of deft. oo. in New Jersey & 
deft. oo. entered an appearanoe in the 
New Jersey action. The New Jersey ot. 

S ve Judgment in favour of pltf. on 
o Florida judgment without In- 
quiring into the merits of the dispute. 
Pltf. brought aotion In the Supreme 
Ot. of Ontario on the New Jersey 
judgment Sc the aotion was dismissed. 
On appeal this judgment was affirmed. 
—Frederick A. Jones Ino. v. Toronto 
General Insurance Oo., [1988] O. R. 
428.— CAN. 




Oases 1147— 1841a. English and Empire Digest Supplement. 


114/7. Add. Annotation: — Reid. Jacobson v. 
Prachon (1027), 44 T. L. R. 103. 

1147a. .] — In an action by buyers against 

foreign sellers for breach of contract alleging 
failure to deliver goods in the quantity <te 
of the quality agreed to be sold, the defence 
was set up that the matter had been litigated 
in the French ct., which had given judgment 
for defts., & that the judgment was a bar to 
the action. Pltfs. replied that the judgment 
was obtained by proceedings contrary to 
natural justice. The action in France was 
brought by the sellers against the buyers for 
cancellation of the contract, & for damages, 
& the ct. made an order appointing an expert 
to go to London to examine the goods, com- 
pare them with the samples delivered, hear 
& take down in writing all evidence, & make 
a full report in writing to the French ct. It 
was proved in the English action that the 
expert appointed made a hurried & incom- 
plete examination of the goods, refused to 
look at certain documents or to hear the 
evidence of pltfs. & their witnesses, & 
ultimately made a biased & erroneous report 
to the ct . : — Held : there being evidence that 
according to French law the ct. was not bound 
by the expert’s report but cpuld reject it, 
& that pltfs.’ case had been properly argued 
before the French ct., & theii evidence heard, 
there was no defect in the proceedings, &, 
there being no fraud proved, the judgment 
in the French action was valid & could not 
‘ be impeached, & was a complete defence to 
the English action. — Jacobson v. Frachon 


(1927), 138 L. T. 388 ; 44 T. L. R. 103 ; 
72 Sol. Jo. 121, O. A. 

1151. Add. Annotation: — Consd. Salvesen (or 
von Lorang) v . Austrian Property Adminis 
trator, [1927] A. O. 641. 

1170. Add. Annotation : — Held. Employers’ 
Liability Assce. v. Sedgwick Collins (1926), 
95 <L. J. K. B. 1016. 

1187. Add. Annotation :■ ^-Generally, Refd. Be 
Anchor Line (Henderson Bros.), Ltd., [1937] 
Ch. 483. 

1195. Add. Annotations : — As to (2) Refd. The 
Goulandris, [1927] P. 182. As to (3) Refd. 
Ingenohl v. Wing On (Shanghai) (1927), 44 
R. P. 0. 343 ; Salvesen (or von Lorang) v. 
Austrian Property Administrator, [1927] 
A. C. 641. 

1205a. Inquiry abroad into loss of ship— 

Report not confirmed by governor of colony.] 
— Held : the inquiry was not conclusive. — 
Re Qu KEN of THE Thames (1872), 36 J. P. 

„ 72. 

1214. After this case add “ See, also. Estoppel, 
Vol. XXI., pp. 154-156, Nos. 165-190.” 

1240. Add. Annotation : — Consd. Papadopoulos v. 
Papadopoulos (1929), 46 T. L. R. 44. 

1241. After the last cross-reference following this 

ca^e add 4 4 Maintenance order made in 

Dominion — Under Maintenance Orders (Facili- 
ties (or Enforcement) Act, 1920 (c. 33 ).] — See 
Husband <& Wife, Nos. 6233b, 6233c, 0233d.” 

1241a. Judgment severable.] — Raulin v. 

Fischer, No. 1120, ante. 


PART XIV. SECT. 3. SUB-SECT. 1.— A. 

1166 lit. .1 — In an action 

In Manitoba upon a foreign judgment 
the fact that defoncoB have been rained 
& tried In the foreign ot. does not 
prevent tholr being raised Sc tried 
again, but there ia a discretion In the 
ot. to allow the defences or to strike 
them out on the ground of embarrass- 
ment or delay ; the fact that the case 
has been tried out in a foreign ot., that 
an unsuccessful appeal has been taken, 
or that a consent judgment has been 
entered will have a very strong bearing, 
but in each case the discretion must 
be exercised upon the merits of that 
case alone. — Callaghan v. Nicholas, 
[19211 3 W. W. K. 476 ; 31 Man. L. R. 
331.— CAN. 

1167 v. ■ — - The 

ot. will not entertain defences in an 
action on a foreign Judgment that 
should have been raised in the foreign 
ot. or which might properly have boon 
made the subject of appeal In the 
foreign jurisdiction. — Hutton v. Dent 
(1922). 70 D. L. R. 582.— CAN. 

■d. Test of judgment on merits .} — 
The true test whether a foreign judg- 
ment has been passed on the merits 
is whether the judgment has been 

S lvan as a penalty for any conduct of 
eft. or whether it Is based on a con- 
sideration of the truth or otherwise 
of pltf.'s mm. — Mshr Singh v. Ishar 
Singh (1932), I. L. R. 14 Lah. 58.— 
IND. 


PART XIV. SECT. 8. SUB-SECT. 8.— A. 

11SB i. What is foreign judgment in 
retn — Adjudication on distribution of 
personal estate .) — Where a ot, of the 
country ot domicil adjudicates upon 
the distribution of personal property 
that adjudication is binding upon all 
the world Sc is not subject to review iu 
the ots. of another country. 

It is tor the ot. of the domicil to 
determine whether its own proceedings 


are in rem or merely in personam, A 
when that ot. determines that its pro- 
ceedings are in rem. all foreign cts. must 
so treat the proceedings, although they 
would not bo ho recognised by the law 
of the country where the judgment is 
set up. — Jones r. Smith, [1925] 2 
D. L. R. 790 ; 56 O. L. R. 550.— CAN. 


PART XIV SECT. 4. SUB-SECT. 1. 

1215 iv. .} — He Hama r. 

Ex p. MoGutntt & Co. (1921), 63 
D. L. R. 241 : 2 0. B. R. 137.— CAN. 

1216 v . .) — Marshall v . 

Houghton, 11923] 2 W. W. R. 553 ; 
33 Man. L. R. 166.— CAN. 


PART XIV. SECT. 4 SUB-SECT. 3. 
sb. Action in Ontario against Ontario 
administrator — on foreign judgment 
against foreign administrator. ] — Where 
administrations are granted to different 
porsons in different states, they are so 
far deemed independent of each other 
that a judgment obtained against one 
will furnish no right of action against 
the other, to effect assets received by 
the latter in virtue of his own ad- 
ministration. — Bonn v. National 
Trust Oo„ [19301 4 D. L. R. 820 ; 65 
O. L. R. 633.— CAN. 


PART XIV. SECT. 4, SUB -SECT. 4. 


sd. Defence on merits — Application 
to strike out .) — Lesprrance v. Leisti* 
kow, [1935] 3 W. W. R. 1 : 4 D. L. R. 
125 ; 43 Man. L. R. 322.— GAN. 


sf. Statute of limitations .) — Manitoba 
Statute of Limitations cannot be in- 
voked as a defence to an action on a 
foreign judgment. — H arbican v. Ken- 
nedy, [19373 2 D. L. R. 541.—CAN. 


PART XIV. SECT. 4, SUB-SECT. 6. 

«g. Effect of — Foreign decree of 
divorce. 1 — On a petition for divorce 
It was shown that a decree of divorce 
to the parties had been granted by a 
foreign ot. on the cross -complaint 
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of petitioner herein, that resp. subse- 
quently married the co-resp. in said 
suit, Sc that petitioner had allowed 
12 years to elapse without doing any- 
thing to question the validity of the 
foreign decree : — Held : even though 
that decree was Invalid here, tne 
petition should be dismissed on the 
grounds that petitioner had been 
“ accessory to M the adultery of whloh 
he now complained & had boon guilty 
of “ unreasonable delay •• in presenting 
his petition. — Little v. Little, [1930] 
3 W. W. R. 222 ; 38 Man. L. R. 170 ; 
revsd., [1931] 1W.W.L5: 1 D. L. R. 
823 ; 39 Man. L. R. 264.— CAN. 

PART XIV. SECT. 6. “ 

1233 iii. While her 

husband, who had deserted her, was 
domiciled in Alberta, p*tf. obtained 
against him in Colorado, where they 
had formerly lived, a judgment in the 
nature of a decree of judioial separa- 
tion & alimony. She sued in Alberta 
on that Judgment, but abandoned that 
claim Sc asked for relief under an 
alternative claim for alimony : — Held: 
she was not estopped by the foreign 
judgment, A alimony granted. — Drtro 
v. Detro, [1922] 3 W. W. R. 690 ; 70 
D. L. R. 01.— CAN. * 

k I. Identity of subject-matter — 

Onus of proof. ) — Quickstad v. McNeill, 
[1932] 4 D. L. R. 427 ; 46 B. C. R. 81. 
—CAN. 

PART XIV. SECT. 6. 

1241a I. Effect of judgment to be 
considered by enforcing court — Judgment 
severable .] — The judgment at a foreign 
ot. oo in prising two parts, one of which 
may be enforced in Canadian ots., 
but the other not, is deemed to be 
severable. Sc one part will be enforced 
though the other rejected. 

It is the duty of the ot. to decide 
for itself the substance of the right 
sought to be enforced. Irrespective of 
the opinion which may have been 



VoL XL— Conflict id Laws. Oases 1241b — 1252a. 


1241b. Issue of bankruptcy notice.] — A bkpcy. 
notice, based upon a judgment of a com- 
petent ct. in France, cannot be set aside. — 
Re Judgment Debtor (No. 2176 of 1938), 
[1939] Ch. 601 ; [1939] 1 All E. It. 1 ; 160 
L. T. 92 ; 55 T. L. R. 322 ; 83 Sol. Jo. 93, 
C. A. 

1241c. .] — A receiving order was made against 

a debtor on the ground of non-compliance 
with a bkpcy. notice. The bkpcy. notice was 
based upon a foreign judgment registered 
under Foreign Judgments (Reciprocal En- 
forcement) Act, 1933. The registration was 
effected on July 14, 1938, & on Feb. 14, 
1939, the debtor entered an opposition in 
the Ct. of Appeal in Paris. It was contended 
that the bkpcy. notice was bad, because, 
until the opposition had been heard, the 
judgment could not be onforced by execution 
in France. It was also contended that the 
notice was bad because the debtor had not 
been served with notice of previous proceed- 
ings in the Ct. of Appeal in Paris, & that in 
any event, the ct. should set aside or adjourn 
the matter under the provisions of sect. 5.(1) 
of the Act. The debtor had received notice 
of the registration of the judgment in this 
country on July 14, 1938, & it was open to 
him then to apply to set aside that registra- 
tion. He failed to do so, but, at the time of 
this appeal, there was a summons pending in 
the King’s Bench Division for an extension 
of the time in which to apply to have that 
registration set aside: — Held: (1) as the 
judgment could have been enforced by 
execution in France at the date of its registra- 
tion, the registration was valid, although, at 
a later date, it could not have been so 
enforced in France ; (2) the debtor, having 
had notice of the registration of the judgment 
in this country, could not complain that he 
had had no notice of the subsequent pro- 
ceedings, <$c, in the circumstances of this 
case, although there was a summons pending 
in the King’s Bench Division, the order to 
be made upon which was wholly in the dis- 
cretion of that ct., the Ct. of Appeal were 
entitled to take the view that that discretion 
could not rightly be exercised in favour of 
the debtor, <fc the apjieal ought to he dis- 
missed, & not adjourned until the decision 
of the King’s Bench Division was known. — 
Re Debtor (No. 11 of 1939), Debtor v. 


Creditor & Official Receiver, [1939] 2 
All E. R. 400, 0. A. 

1243a. Since constitution ol Irish Free State.] 

— Judgments Extension Act, 1868 (c. 64), 
ceased to operate in Southern Ireland on 
Dec. 5, 1922. — Wakely v. Triumph Cycle 
Co., [1924] 1 K. B. 214; 93 L. J. K. B. 331; 
130 L. T. 269 ? 40 T. L. R. 15 ; 68 Sol. Jo. 
117, 0. A 

Annotations Folld. Banfield v. Chester (1025), 94 L. J. K. B. 

?1930]*A*C ****** Society v. Bray U. D. G., 

1243b. .] — Judgments Extension Act, 

1868 (c. 64), has, since Dec. 5, 1922, ceased 
to apply to the Irish Free State. A certificate 
of an English judgment can, therefore, no 
longer bo issued under Judgments Extension 
Act, 1868, s. 1, for registration in the Irish 
Free State cts. 

Semble : such certificate will be registered in 
the Irish Free State cts., but the application to 
the English ct. should be for a certificate of 
the judgment simpliciter under R. S. C., 
Ord. 61, r. 7, & not supported by an affidavit 
having reference to Judgments Extension 
Act, 1868. — Banfield v. Chester (1926), 94 
L. J. K. B. 805 ; 133 L. T. 623 ; 41 T. L. R. 
563 ; 69 Sol. Jo. 692, O. A. 

1245. Add. Annotation : — Refd. Re Judgment 
Debtor (Mo. 2J76 of 1938), [1939] (-1). 601. 


Sub-sect. 2. — Of Superior Courts of United 
Kingdom and Dominions (p. 471). 

Order to secure lump sum.] — See Husband 
& Wife, No. 5469a, post. 

1252a. Foreign Judgments (Reciprocal Enforce- 
ment) Act, 1933 (c. 13), s. 1 — Canadian 
judgment — No order relating to Canada — 
Right to bring action on judgment.] — 
An Order in Council was made on Nov. 10, 
1933, under Foreign Judgments (Reciprocal 
Enforcement) Act, 1933 (c. 13), s. 7 (1), 
applying Part T. of the Act of 1933 generally 
to His Majesty’s Dominions outside the 
United Kingdom : — Held. : that, until an 
Order in Council had been made, extending 
Tart I. of the Act of 1933 to a specific part 
of His Majesty’s Dominions, reciting that 
reciprocal provisions had been made for the 
enforcement in that Dominion of judgments 
given in the superior cts. of the United 


expressed by the foreign ct. — B urch ell 
»• Burchrll, ll»2«l 2 r>. L. R. 595 ; 
58 O. L. R. 515.— CAN. 


PART XIV. SECT. 7. SUB-SECT. 1.— A. 

1243a I. To what judgments Act 
applicable — Since constitution of Irish 
State. ] — The certificate of on 
English Judgment may be registered 
Judgments Extension Act, 
J868 (o. 54), in the Irish Free State. — 
Giicvas v. O 'Conor. [19241 2 I, R. 182. 

PART XIV. SECT. 7, SUB-SECT. 2. 

«m. By registration of English High 
judgment — No submission to 
£ w n * 8 £ . }— In a suit for divorce in 

\be pivorce Div. of the High Ct. of 
Justice in England, an appearance was 
entered by London agents, on behalf 
oi a co-respondent residing in New 
in error & without any in- 
stouetioDB to that effect. On an appli- 
cation to have the judgment for ooets 
of the High Ct. registered in the 


Supreme Ct. so that it might be en- 
forced in New Zealand -Held : (1) 
co-respondent did not voluntarily 
appear or otherwise submit or agree 
to Bubmit to the jurisdiction of that 
ci. ; (2) even if such entry of appear- 
ance did amount to submitting to the 
High Ct.’s jurisdiction, it would not 
be Just & convenient for the Judgment 
to bo enforced in New Zealand. — 
Redhead v. Redhead & Crotiiers, 
11926 J N. Z. L. R. 131.— N.Z. 

so. Reciprocal Enforcement of Judo • 
mods Act, 1925 — Scope of Ad.] — Re- 
ciprocal Enforcement of Judgments 
Act, 1925, does not permit the registra- 
tion of a judgment obtained in a 
province or territory of the Dominion 
of Canada to which the Act applies 
unless the judgment is one which 
oo old be e&xoroed by action thereon 
In Alberta. The Act does not snake 
the judgments to which it applies any 
lees u foreign ** judgments or any more 
directly enforceable than before the 
Act was passed. 4c does not alter the 
roles of private International law as to 
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the recognition to be given to foreign 
Judgments. Therefore a judgment 
obtained In another province, under 
the rules thereof permitting service 
ex juris, against a deft, who was not 
resident or present in that province 
8c did not submit to the jurisdiction of 
the ct. by contract or appearance is 
not one which is registrable under the 
Act. A partnership Is not a " person,** 
within the meaning of the Act, against 
whom a judgment may be registered. — 
Canadian Credit Men’s Trust 
Assocn., Ltd. v. Ryan (Alta.), (19301 
1 D. L. R. 280 ; 11029] 3 W. W. R. 
403.— CAN. 


sg. Reciprocal Enforcement of Judg- 
ments Ad, 1929 {Chit. ) — Application of 
Ad .] — Where deft, would have a 
good defenoe to an action in Ontario 
on a British Columbia judgment, the 
registration of the judgment under 
Reciprocal Enforcement of Judgments 
Act, 1929 (Ont.) is forbidden . — Re 
Tandy* & Smith. Ltd. & Pelican 
Carbon Co., [1935] 1 D. L. R. 759 ; 
O. R. 123.— CAN. 



Case* 1262a— 1807a. English and Empire Digest Supplement, 


Kingdom & specifying the cts. of that part 
of His Majesty’s Dominion which shall be 
deemed to be superior cts. of that Dominion 
for the purposes of that Act, judgments ob- 
tained in that part of His Majesty’s Dominions 
could not be registered, & consequently such 

n ents could be enforced by proceedings 
cts. of the United Kingdom for the 
recovery of the money payable under such 
judgments. 

Deft, brought an action in the cts. of 
Ontario against pltf. co., in which action 
judgment was given for pltf. co. with costs. 
Subsequently an action was brought by pltf. 
co. against deft, in the High Ot. in England 
to recover the amount of the costs. No 


Order in Council had been made extending 
Part II. of the Administration of Justice Act, 
1920 (c. 81), or Part I. of the Foreign Judg- 
ments (Reciprocal Enforcement) Act, 1933 
(c. 13), to the Province of Ontario : — Held : 
pltf. co. were not prevented by either the 
Act of 1920 or the Act of 1933 from bringing 
their action in the cts. of this country upon 
the judgment obtained in Ontario. — Yukon 
Consolidated Gold Corpn., Ltd. v. Clark, 
[1938] 2 K. B. 241 ; [1938] 1 All E. R. 300 ; 
107 L. J. K. B. 240 ; 158 L. T. 330 ; 54 
T. L. R. 309 ; 82 Sol. Jo. 134, C. A. 

1262a. Date from which interest runs — No date 
fixed in judgment.] — Douglas v. Forrest, 
No. 1044a, ante . 


Part XVI. — Practice and Procedure. 


1272a. — - — Not payment under garnishee order 
in EngUnd.]-— Swiss Bank Corpn. v. Bokh- 
ihsche Industrial Bank, No. 1307a, post. 

1277a. .] — (1) Questions of procedure are to 

be determined by the lex forty not by the lex 
• loci contractus. 

(2) Semble : set-off is matter of procedure, 
&, as such, determinable by the lex fori . — 
MacFarlanr v. Norris (1802J, 2 B. & S. 
783 ; 31 L. J. Q. B. 245 ; 0 L. T. 492 ; 9 
Jur. N. S. 74 ; 121 E. R. 1203. 

Annotation : — As to (2) Retd. Maspons y Hermano v. Mildred 
(1882). 9 Q. B. D. 680. 

1280. Add. Annotation : — As to (4) Apld. Banco de 
Vizcaya v. Don Alfonso de Borbon y Austria, 
[1936] 1 K. B. 140. 

1285a. Foreign receivers or assignees in bank- 

ruptcy.] — Foreign receivers or assignees in 
bkpcy., who have, according to the law 
of the country in which they have been 
appointed, a right to sue in their own names 
for a chose in action due to & person in respect 
of whose property they have been appointed, 
have a similar right of action in England. — 
Macaulay v. Guaranty Trust Co. op New 
York (1927), 44 T. L. R. 99. 

1288. Add. Annotation : — Refd. Republics de 
Guatemala v . Nunez, [1927] 1 K. B. 009. 

1290. Add. Annotation : — Refd. Republica de 
Guatemala v. Nunez, [1927] 1 K. B. 009. 

1282a. .] — Wright v. Simpson 

(1802), 6 Ves. 714 ; 31 B. R. 1272, L. C. 

Annotations : — Oonsd. Nowton v. Chorlton (1853), 2 Drew. 
333. Betd. The Vreede (1811), 1 Doda. 1 ; Pennell t>. 


* Roy (1853). 3 De G. M. & G. 126 ; Jackson v. DIgby (1854), 
, * 2 W. R. 540 ; Strong v. Foster (1855), 4 W. R. 151 ; 
Madden v. M'Mullen (1860), 4 L. T. 180; Bailey v. 
Edwards (1364), 4 B. Sc 8. 761 ; Belfast Banking Co. u. 
Stanley (1867), 15 W. R. 989 : Liverpool Marine Credit 
Co. v. Hunter (1867), L. R. 4 Eq. 62 ; Barber v. Mackrell 
(1892), 08 L. T. 29. 


1306a. Governed by lex fori.] — Macfarlanr v. 
Norris, No. 1277a, ante. 

1307. Add. Annotations : — Distd. Swiss Bank Corpn. 
v. Boehmische Industrial Bank, [1923] 1 
K. B. 673. Consd. Sedgwick Collins v. Bosnia 
Insce. of Petrograd (1925), 133 L. T. 808; 
Richardson v. Richardson, [1927] P. 228. 


1307a. Garnishee proeeedlngs — Payment of debt 
situate in England — Recognised by inter- 
national law . ]— -J udgment having been re- 
covered against a foreign corpn., who sub- 
mitted to the jurisdiction, a garnishee sum- 
mons was issued to attach a debt due from 
a London bank to the foreign corpn. : — 
Held : the judgment creditors were entitled 
to have an order nisi made absolute, inas- 
much as payment under a garnishee order 
operated as a discharge of the amount paid 
& was recognised by international law as 
having that effect, & consequently there was 
no real risk of the garnishees being obliged 
to pay the debt over again to the foreign 
corpn., & there was, therefore, nothing in- 
equitable in making the order absolute. 

The debt in this case is situate in England, & 
is discharged in whole or in part by payment 
under a garnishee order in England, which is 
not mere procedure & is recognised in inter- 
national law (Bankss, L.J.). — Swiss Bank 


PART XIV. SECT. 8. 


1954 i. Authentication by seal of 
court — Or signature of judge .) — To 
satisfy Evidence Act, N. B.. o. 127, 
s. 58, If the document sought to be 
proved be a foreign Judgment,, the 
authenticated copy must either be 
sealed with the seal of the ot. In which 
the original is filed, or. in the event of 
suoh ot. having no seal, be signed by 
the Judge, or one of the Judges of suoh 
ot. with a statement from him In 
writing that the ot. has no seal. — 
Harris t>. Gaboon (1921), 87 D. L. B. 
882; 49 N. B. R. 91.— CAN. 

PART XVL SECT. 1. 

1988 I. What are matters o/ procedure 
— Disability to sue — Statutes of limita- 
tion .) — The question whether the 
enforcement of a right of action is 


barred by a statute of limitations, as 
distinguished from the question 
whether the right has been absolutely 
extinguished, is one of procedure only, 
& is governed wholly by the lex fori . — 
Colonial Investment 8c Loan Co. v. 
Martin (Man.), 11927] 3D.L.R. 380 ; 
[1927] 2 W. W. It. 94.— CAN. 

1288 U. Any rule 

the time within which an 
action may be brought, i.e. any limita- 
tion in the striot sense of that word. 
Is a matter of prooedure : & is governed 
by the tea fori. Therefore a law of a 
foreign oounfcrr in whioh a debt was 
oontraoted which limits the time within 
which an action may be brought there- 
on, but does not extinguish the debt, 
does not aflsot the right of action here. 
— Bondholders SsouBmas Corps. •. 
Manvojub, [1928 ] 8 W. W. R. I ; 4 
D. I*. 1*879.— QAM, 

00 


PART XVL SECT. 8, SUB-SECT. 1. 

sd. Liability U> action for 

damages within jurisdiction — Attempt 
to return to country of residence.}-— 
Pltf. claimed 820,000 damages from 
deft., the o&use of action being criminal 
conversation with pltf. ’a wife. Deft, 
lived in U.8., but was here for a 
temporary purpose when pltf. had him 
arrested under an order to hold to ball. 
Pltf. in his affidavit sworn on Jan. 80. 
on which the order was granted, stated 
that deft, had arrived in Toronto that 
morning, & that he intended to leave 
for his own oountry that night, with 
Intent to defraud pltf. of the damages 
he had sustained — Held : in leaving 
Ontario ha waa not doing to with Intern 
to defraud pltf.. Sc was therefore 
entitled to be dbohargea.— Rice v. 

(1889), 18 P.R. 48,— CAN. 




VoL S3. — Conflict of Laws. Gases 1807a— 1819a. 


CORPN. V. BOEHMISCHE INDUSTRIAL BANK, 

[1928] 1 K. E 678 ; 92LJ. K. B. 600 ; 128 
L. T. 809 ; 39 T. L. R. 179 ; 67 Sol. Jo. 423, 


0. A. 

Annotations: — Apld. Employers’ Liability Absoc v. Sedgwick 
Collins (1986), 95 L. J. K. B. 1015. OOBfd. Riohardaon v. 
Richardson, [1987] P. 988. 


1307b* .] — Defts., a oo. incorporated 

in Russia, had a branch office in London, & 
had registered O. as their agent to accept 
service of any judicial process that might be 
issued against them. In 1918 defts.' busi- 
ness & its assets were by revolutionary 
legislation transferred to the Soviet Govt. 
In 1923 an action was brought in England to 
recover a debt alleged to be due from defts. 
to pltfs., the writ being served on C., & in 
default of appearance judgment was signed 
against defts. Pltfs. having obtained a 
garnishee order nisi to attach a debt due to 
defts. from third parties in England : — 
Held : as the debt owing from the garnishees 
to defts. was governed by English law, pay- 
ment by the garnishees of the amount of the 
judgment debt would be a discharge pro tanto 
of the debt due from them to defts., & it 
must be assumed that the Soviet Govt, 
would follow the ordinary rules of inter- 
national comity & admit the validity of that 
payment, & the garnishee order ought to be 
made absolute. — Sedgwick Collins & Co. 
v. Rossia Insurance Co. op Petrograd, 
[1926] 1 K. B. 1 ; 95 L. J. K. B. 7 ; 133 
L. T. 808 ; 41 T. L. R. 663, C. A. ; affd. sub 
nom. Employers' Liability Assurance 
Corpn. v. Sedgwick Colltns & Co., [1927] 
A. C. 95, H. L. 

Annotations : — Reid. Sabatier v. Trading Co., [1927] 1 Ch. 
495 ; First Russian Insoe. v. London & Lancashire Insce., 
[1928] Ch. 922 ; Re Russian & English Bank (1932), 48 
T. L. R. 282 ; Lazard Bros. 8c Co. v. Midland Bank, Ltd. 
(1932), 49 T. L. R. 94 : Re Russian Bank for Foreign 
Trade, [1933] Ch. 745 ; The Madrid, [1937] P. 40. 


1308. Add, Annotation: — As to (2) Refd. The 
Stream Fisher, [1927] P. 73. 


1809a. Rights of mortgagee of ship under 

French hypothfeque — Claim for necessaries.] 

— According to French law, the mtgee. of a 
ship under a French hypothbque , although 
he has not the same right of property as that 
given by Merchant Shipping Act, 1894 (c. 60), 
in respect of an English mtge., has a right to 
arrest the ship in the hands of a subsequent 
owner. His claim, however, is postponed 
to that of a necessaries man. 

On a motion to determine priorities between 
English claimants, in respect of necessary 
repairs effected upon a French ship & 
claimants under a French hypothbque upon the 
ship : — Held : as the rights under the 
hypothbque must be determined according 
to French law, which gave greater rights 
than those given by English law to a neces- 
saries man who had merely the right to sue 
in rent, the claim of the necessaries men, 
according to the lex fori by which the 
question of priorities must be determined, 
was postponed to the claim of the mtgees. — 
The Colorado, [1923] P. 102 ; 92 L. J. P. 
100 5 128 L. T. 759 5 16 A*P- M. L. C. 145, 
O. A. 


Annotations Diitd. The Zigords (No. 1) (1932), 48 T. L. R 
550. Raid. Republics d« Guatemala v, Nunez, [19271 1 
K. B. 009. 

1809b. Rights of “ship's creditors ” under German 
cods — As against mortgagee & other neces- 


saries men.] — A German Arm supplied bunker 
coal to a Latvian steamship in a German port 
under a contract which was said to confer 
upon them a statue known to German law as 
that of “ ship's creditors." The ship was 
subsequently arrested in England at the suit 
of other necessaries men & sold by order of 
the English ct. Further claims were brought 
against her by a mtgee. & other necessaries 
men, & these, as well as the German firm, 
in due course obtained judgment, in default 
of appearance, against the proceeds of the 
sale of the ship. On a motion to determine 
priorities it was argued for the German 
suppliers of bunkers that the law applicable 
was the German Commercial Code, by which 
‘‘ ship’s creditors " were given priority not 
only over other necessaries men but also over 
a mtgee., & also were given the equivalent of 
a maritime lien, which entitled them to follow 
the ship or her proceeds into the hands of 
subsequent owners : — Held : any rights 
possessed by the claimants under German 
law were of no value unless & until they were 
enforced by the arrest of the vessel in the 
German cts. ; the question of priorities must 
be determined by the lex fori, under which 
the claimants as necessaries men had no 
maritime lien or special rights over the heads 
of a mtgee. or other necessaries men. — The 
Zigurds (No. 1), [1932] P. 113; 101 L. J. P. 
75 ; 148 L. T. 72 ; 48 T. L. R. 660 ; 18 

Asp. M. L. Cas. 324. 

1310. Add, Annotations : — Refd. St. Pierre v. 
South American Stores (Gath & Chaves), 
Ltd., [1936] 1 K. B. 382; Oppenlieimer v. 
Louis Rosenthal & Co., A. G., [1937] 1 All 
E. R. 23. 


1312. Add. Annotation : — Consd. St. Pierre v. 
South American Stores (Gath & Chaves), 
Ltd., [1936] 1 K. B. 382. 

1313. Add. Annotations : — Dlztd. The London, 
[1931] P. 14. Refd. St. Pierre v. South 
American Stores (Gath & Chaves), Ltd., 
[1930] 1 K. B. 382. 


1815a. Action relating to same subject- 

matter.] — An action in personam for damage 
occasioned by a collision in Scottish waters 
was commenced in the cts. of Scotland by 
the owners of the L. against the owners of 
the O. Subsequently the owners of the O . 
commenced proceedings in rem in England 
for the damage to their vessel against the 
owners of the L. & under threat to arrest 
obtained security from the owners of the X., 
who thereupon applied by summons to stay 
the proceedings in the action in England : — 
Held ; the ct. will not, as a matter of course, 
where there is an action pending in the 
United Kingdom or any of the British 
Dominions, stay a second action commenced 
in respect of the same subject-matter, 
whether pltf. is or is not the same in both 
actions ; & the matter being one of discretion, 
in the circumstances of the present case no 
stay to be granted. — The London, [1931] 
P. 14 ; 100 L. J. P. 67 ; 144 L. T. 375 ; 47 
T. L. R. 170 ; 18 Asp. M. L. C. 180. 

Annotation Apld. St. Pierre v. South American Stores 
(Gath & Chaves), Ltd., [1930] 1 K. B. 382. 


1319a. Difficulty of proving foreign law 

in England.] — St. Pierre v. South American 
Stores (Gath & Chaves), Ltd., No. 336a, 
ante . 
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1321. Add. Annotation : — Refd. St. Pierre v. South 
American Stores (Gath & Chaves), Ltd., 
[1936] 1 K. B. 382. 

1325a. Plaintiff In England defendant abroad.] 

— A Greek vessel & an Argentine vessel came 
into collision in the River Parana ; the 
Argentine vessel sank, &, it was alleged, 
became a total loss. 

On Sept. 30, 1930, proceedings were in- 
stituted m the Argentine by the owners of 
the sunken ship, an Argentine corpn. ; the 
owner of the Greek ship put in a counter- 
claim, but on Oct. 27 withdrew it. Mean- 
while, on Sept. 30, he had issued the writ in 
the present proceedings in this country, & 
served it by leaving a copy at the London 
office of the Argentine Corpn. wliich had been 
established for the purpose of the transfer & 
registration of shares. The Argentine Corpn. 
moved to set aside the writ, or alternatively 
to stay the proceedings, on the grounds, 
amongst others, (a) that the corpn. only 
carried on business within the jurisdiction so 
far as claims connected with the share 
register were concerned ; ( b ) that the pro- 
ceedings were vexatious & oppressive as there 
was an action pending in Argentina, where 
fill the corpn. 's witnesses as well as the chief 
witnesses for the Greek ship resided ; & 

further that pltf. had no t Tective remedy, 
inasmuch as Argentine law must be applied 
in this country, under which, if a vessel was 
a total loss, liability being limited to the 
. property available, her owners were under no 
liability at all. By Cos. Act, 1929 (c. 23), 
s. 352, the expression “ place of business ” 
includes a share transfer office : — Held : 
(1 ) as the corpn. had a place of business within 
the jurisdiction it was amenable to the juris- 
diction for all purposes & not merely to the 
limited jurisdiction suggested ; (2) pltf.’s 

action could not be stayed merely because he 
was deft, elsewhere ; it could not be said, as 
in Dawkins v. Prince Edward of Saxe Weimar 
(1870), 1 Q. B. D. 499 ; 38 Digest 79, 566, 
that on the facts of the declaration no cause 
of action was shown ; & the question 

whether pltf.’s claim was groundless de- 
pended on facts which he was entitled to 
have tried, & accordingly the motion failed. — 
The Madrid, [1937] P. 40 ; [1937] 1 All E. R. 
210 ; 106 L. J. P. 39 ; 63 T. L. II. 237. 

1328. Add. Annotations : — Consd. The Golaa, [1920] 
P. 103. Refd. St. Pierre v. South American 
Stores (Gath & Chaves), Ltd., [1936] 1 K. B. 
382. 

1331. Add. Annotation : — Refd. Ellerman Lines v. 
Read, [1928] 2 K. B. 144. 

1332. Add. Annotation : — Apld. Ellerman Lines v. 
Read, [1928] 2 K. B. 144. 

1332a. .] — Ellerman Lines, Ltd. v . Read, 

No. 1135a, ante. 

1840. Add. Annotations: — Consd. Ellerman Lines 
v . Read, [1928] 2 K. B. 144 ; Re Vocalion 
(Foreign), Ltd. (1932), 48 T. L. R. 525. 

1842. Add. Annotation : — Refd. St. Pierre v. South 
American Stores (Gath & Chaves), Ltd., 
[1930] 1 K. B. 382. 


1845. Add. Annotation : — Apld. Ellerman Lines v. 
Read, [1928] 2 K. B. 144. 

1348a. Scottish action for rectification 

of settlement.] — W ilson v. Wilson (1895), 
Times, Feb. 14 & Mar. 5. 

1351. Add. Annotation : — Consd. Vardy v. Smith 
(1932), 148 L. T. 124. 

1370. Add. Annotation : — -Consd. Re Vocalion 
(Foreign), Ltd. (1932), 48 T. L. R. 525. 

1372. Add. Annotation : — Consd. Re Vocalion 
(Foreign), Ltd. (1932), 48 T. L. R. 625. 

1375. Add. Annotation: — As to (1) Refd. Lindsay 
v. Lindsay, [1934] P. 102. 

1376. Add. Annotation : — Refd. Compania Navicra 
Vascongada v. Cristina S.S., [1938] A. C. 485. 

1878. Add. Annotation : — N.F. The London, [1931] 
P. 14. 

1378a. .] — In respect of a collision in 

the Red Sea the owners of the J . issued a 
writ in the Egyptian cts. against the owners 
. of the M. & obtained bail. Shortly after- 
„ wards the owners of the M. instituted a cross- 

action against the owners of the J., also in 
Egypt. In Oct. 1927, the owners of the M. 
issued a writ in personam in England against 
the owners of the J., who entered appearance 
under protest & set down a motion to set 
aside the writ. In Dec. the owners of the 
M. discontinued their cross-action in Egypt : 
— Held : if the cross-action had still been 
pending the owners of the M. might have 
been put to their election, but as they had 
already elected there was no justification for 
staying the action in England, merely because 
they were defts. to an action in another 
country in respect of the same subject- 
matter. — The Janera, [1928] P. 55 ; 97 

L. J. P. 58 ; 138 L. T. 657 ; 44 T. L. R. 193 ; 
17 Asp. M. L. C. 416. 

Annotations: — Distd. Tho London, [1931] P. 14. Apld. St. 
Pierre v. South American Stores (Gath & Chaves), Ltd., 
[1936] 1 K. It. 382. Consd. The Madrid, 11937) P. 40. 

1878b. Action in rem In one country — Whether 
stayed pending proceedings in personam by 
defendant in another country.] — The London, 
No. 1315a, ante. 

1379a. .]— In 1924 pltfs. in- 

stituted an action in rem in the United "States 
in respect of damage done by defts.' ship to 
some pipe lines belonging to pltfs. in the bed 
of the river at Tampico, & the ship was 
arrested & released on bail being given by 
defts. Before the action in America had 
been brought to trial pltfs. issued a fresh 
writ in rem in England, & on Feb. 27, 1926, 
re-arrested the snip in the Thames. On 
Mar. 4 defts. served notice of motion to set 
aside the writ & all subsequent proceedings 
in the English action. The American action 
was discontinued on Mar. 8 : — Held : having 
obtained bail & so released the ship from any 
further claim in respect of the particular 
damage alleged, pltfs.' subsequent discon- 
tinuance of the action in America after the 
re-arrest in England did not cure their 
breach of good faith in instituting proceedings 
in England & causing the ship to be arrested 
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b 1. Indian court *,] — The case of 

Carton Iron Co. v. Madesrm Is not an 
authority for the proposition that a 


ot. will not Arrant an Injunction against 
a person who Is not within its Juris- 
diction, so that he would be subject to 
process ot contempt. 

The position of ocs. in India inter se 
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Is quite different from that of English 
cts. as regards foreign cts. — A. Milton 
& Co. V. OJHA AUTOMOBILE ENGINMR- 
TNG Oo. (1930), 1. L. R. 57 Oalo. 1280.— 
IND. 
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again, & the writ & all subsequent proceedings 
must be set aside. — The Golaa, [1920] P. 103 ; 
95 L. J. P. 60 ; 135 L. T. 208 ; 42 T. L. R. 
414 ; 70 Sol. Jo. 776 ; 17 Asp. M. L. 0. 35. 

1380. Add. Annotations : — Dlstd. The Juno (1922), 
128 L. T. 671. Apld. The Golaa, [1926] P. 
103. Consd, The London, [1931] P. 14. Retd. 
The Goulandris, [1927] P. 182 ; The Baam 
(1933), 150 L. T. 60. 

1381. Add, Annotation : — Consd. The Juno (1922), 
128 L. T. 671. 

1383. Add, Annotations: — Folld. The Juno (1922), 
128 L. T. 671. Held. The Golaa, [1926] P. 
103. 

1383a. .] — On June 13, 1922, a 

British steamer & a Finnish steamer were in 
collision in the river Maas, Holland. After 
the collision the Finnish owners threatened 
arrest in a Dutch port. The owners of the 
British steamer who were anxious that the 
litigation should take place in England 
reluctantly instructed their agents in Hol- 
land to provide bail, & although no pro 
ceedings were begun, documents in identical 
terms in the nature of bank guarantees to 
provide bail if proceedings were commenced 
within three months were exchanged on 
July 29 between the owners. On Sept. 6 
the Finnish vessel came within the juris- 


diction of the English eta., & an action was 
commenced, & the ship arrested & bail 
given under protest at the suit of the owners 
of the British ship. At that time no pro- 
ceedings had been begun in Holland, but on 
Sept. 14 an action was commenced in Holland 
by the Finnish owners. The Finnish owners 
moved that the writ & all proceedings in the 
action by the British owners should be stayed, 
on the ground that their action was oppres- 
sive because it required the Finnish owners 
to give bail in two cts., & was inequitable as 
a breach of faith of the agreement in Hol- 
land : — Held : no legal proceedings having 
been commenced when tho writ was issued 
in England, <te there being no arrest & no 
bail given prior to the writ now sought to be 
set aside, there was nothing to debar the 
British owners from carrying on proceedings 
in England. — The Juno (1922), 128 L. T. 
671 ; 16 Asp. M. L. 0. 118. 

1387. Add, Annotation: — Retd. Bristol Corpn. v. 
Virgin, [1928] 2 K. B. 622. 

1393. Add. Annotation: — As to (1) Consd. Socicte 
Anonym o Motallurgiquc do Prayon, Trooz, 
Belgium v. Koppel (1933), 77 Sol. Jo. 800. 

1395a. .] — Societb Anonyme 

Metallurgique de Prayon, Trooz, Bel- 
gium v. KorPEL (1933), 77 Sol. Jo. 800. 


PART XVI. SECT. 6, SUB-SECT. 2. 
s. Add •• varied on appeal , 4 A. R. 267.” 


CONSECRATION. 

See Burial and Cremation ; Ecclesiastical Law. 


CONSERVANCY. 

See Waters and Watercourses. 
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1321* Add. Annotation : — Refd. St. Pierre v. South 
American Stores (Gath & Chaves), Ltd., 
[1930] 1 K. B. 382. 

1825a. Plaintiff in England defendant abroad.] 

— A Greek vessel & an Argentine vessel came 
into collision in the River Parana ; the 
Argentine vessel sank, &, it was alleged, 
became a total loss. 

On Sept. 30, 1930, proceedings were in- 
stituted in the Argentine by the owners of 
the sunken ship, an Argentine corpn. ; the 
owner of the Greek ship put in a counter- 
claim, but on Oct. 27 withdrew it. Mean- 
while, on Sept. 30, he had issued the writ in 
the present proceedings in this country, & 
served it by leaving a copy at the London 
office of the Argentine Corpn. wliich had been 
established for the purpose of the transfer & 
registration of shares. The Argentine Corpn. 
moved to set aside the writ, or alternatively 
to stay the proceedings, on the grounds, 
amongst others, (a) that the corpn. only 
carried on business within the jurisdiction so 
far as claims connected with the share 
register were concerned ; ( b ) that the pro- 
ceedings were vexatious & oppressive as there 
was an action pending in Argentina, where 
all the corpn. *s witnesses as well as the chief 
witnesses for the Greek ship resided ; & 

further that pltf. had no effective remedy, 
inasmuch as Argentine law must be applied 
in this country, under which if a vessel was 
a total loss, liability being limited to the 
property available, her owners were under no 
liability at all. By Cos. Act, 1929 (c. 23), 
s. 352, the expression “ place of business ” 
'includes a share transfer office: — Held: 
(1 ) as the corpn. had a place of business within 
the jurisdiction it was amenable to the juris- 
diction for all purposes & not merely to the 
limited jurisdiction suggested ; (2) pltf.’s 

action could not be stayed merely because he 
was deft, elsewhere ; it could not be said, as 
in Dawkins v. Prince Edward of Saxe Weimar 
(1870), 1 Q. B. D. 499 ; 38 Digest 79, 5M 9 
that on the facts of the declaration no cause 
of action was shown ; & the question 

whether pltf.’s claim was groundless de- 
pended on facts which he was entitled to 
have tried, & accordingly the motion failed. — 
The Madrid, [1937] P. 40 ; [1937] 1 All E. R. 
210 ; 100 L. J. P. 39 ; 63 T. L. R. 237. 

1328 .Add. Annotations : — Consd. The Golaa, fl920] 
P. 103. Refd. St. Pierre v . South American 
Stores (Gath & Chaves), Ltd., [1930] 1 K. B. 
382. 

1831. Add. Annotation : — Refd. Ellerman Lines v. 
Read, [1928] 2 K. B. 144. 

1332. Add. Annotation : — Apld. Ellerman Lines v. 
Read, [1928] 2 K. B. 144. 

1332a. .] — Ellerman Lines, Ltd. v. Read, 

No. 1135a, ante. 

1840. Add. Annotations: — Consd. Ellerman Lines 
v . Read, [1928] 2 K. B. 144 ; Re Vocation 
(Foreign), Ltd. (1932), 48 T. L. R. 525. 

1342. Add. Annotation : — Refd. St. Pierre v. South 
American Stores (Gath A Chaves), Ltd., 
[1936] 1 K. B. 382. 


1345. Add . Annotation : — Apld. Ellerman lines v. 
Read, [1928] 2 K. B. 144. 

1348a. Scottish aotlon for rectification 

of settlement.] — Wilson v . Wilson (1895), 
Times, Feb. 14 & Mar. 5. 

1851. Add. Annotation : — Consd. Vardy v. Smith 
(1932), 148 L. T. 124. 

1370. Add. Annotation -Consd. Re Vocation 
(Foreign), Ltd. (1932), 48 T. L. R. 525. 

1872* Add. Annotation : — Consd. Re Vocation 
(Foreign), Ltd. (1932), 48 T. L. R. 626. 

1375. Add. Annotation: — As to (1) Refd. Lindsay 
v. Lindsay, [1934] P. 102. 

1376. Add. Annotation : — Refd. Compania Naviera 
Vascongada v. Cristina S.S., [1938] A. C. 485. 

1378. Add. Annotation : — N.F. The London, [1931] 
P. 14. 

1378a. .] — In respect of a collision in 

the Red Sea the owners of the J. issued a 
writ in the Egyptian cts. against the owners 
of the M. & obtained bail. Shortly after- 
wards the owners of the M. instituted a cross- 
. action against the owners of the J., also in 
# Egypt. In Oct. 1927, the owners of the M. 
issued a writ in personam in England against 
the owners of the J, t who entered appearance 
under protest & set down a motion to set 
aside the writ. In Dec. the owners of the 
M . discontinued their cross-action in Egypt : 
— Held : if the cross-action had still been 
pending the owners of the M. might have 
been put to their election, but as they had 
already elected there was no justification for 
staying the action in England, merely because 
they were defts. to an action in another 
country in respect of the same subject- 
matter. — The Janbra, [1928] P. 55 ; 97 
L. J. P. 58 ; 138 L. T. 557 ; 44 T. L. R. 193 ; 
17 Asp. M. L. C. 410. 

Annotations : — Distd. The London, [1931] P. 14. Apld. St. 
Pierre v. South American Stores (Oath & Chaves), Ltd., 
[1936] 1 K. B. 382. Consd. The Madrid, [1937] P. 40. 

1878b. Action In rem In one country — Whether 
stayed pending proceedings in personam by 
defendant in another country.] — The London, 
No. 1315a, ante. 

1379a. .] — In 1924 pltfs. in- 

stituted an action in rem in the United States 
in respect of damage done by defts.* ship to 
some pipe lines belonging to pltfs. in the bed 
of the river at Tampico, & the ship was 
arrested & released .on bail being gpven by 
defts. Before the action in America had 
been brought to trial pltfs. issued a fresh 
writ in rem in England, & on Feb. 27, 1926, 
re-arrested the ship in the Thames. On 
Mar. 4 defts. served notice of motion to set 
aside the writ & all subsequent proceedings 
in the English action. The American action 
was discontinued on Mar. 8 : — Held : having 
obtained bail & so released the ship from any 
further claim in respect of the particular 
damage alleged, pltfs.* subsequent discon- 
tinuance of the action in America after the 
re-arrest in England did not cure their 
breach of good faith in instituting proceedings 
in England & causing the ship t<o be arrested 


PART XVI. SECT. 5. SUB-SECT. 2.— B. 

b !. Indian courts.] — The cate of 

Carton Iron Co. ▼. Madaren Is not an 
authority tor the proposition that a 


ot. will not grant an Injunction against 
a person who is not within its Juris- 
diction, so that he would be subject to 
prooees of oontempt. 

The position ot ots. in India inter ee 
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is quite different from that of English 
ots. as regards foreign cts. — A. Milton 
& Co. v. Ojha Automobile Ekoinbjbr- 
in© Co. (1930), 1. L. R. 57 Oalo. 1280.— 
IND. 
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again, & the writ & all subsequent proceedings 
must be set aside. — The Golaa, [1026] P. 103 ; 
96 L. J. P. 60 ; 136 L. T. 208 ; 42 T. L. R. 
414 ; 70 Sol. Jo. 776 ; 17 Asp. M. L. C. 35. 

1380. Add. Annotations : — Dlstd. The Juno (1922), 
128 Li. T. 671. Apld. The Golaa, [1926] P. 
103. Consd. The London, [1931] P. 14. Held. 
The Goulandris, [1927] P. 182 ; The Baarn 
(1933), 160 L. T. 60. 

1381. Add, Annotation : — Consd. The Juno (1922), 
128 L. T. 671. 

1383. Add. Annotations: — Folld. The Juno (1922), 
128 L. T. 671. Reid. The Golaa, [1920] P. 
103. 

1383a. .] — On June 13, 1922, a 

British steamer & a Finnish steamer were in 
collision in the river Maas, Holland. After 
the collision the Finnish owners threatened 
arrest in a Dutch port. The owners of the 
British steamer who were anxious that the 
litigation should take place in England 
reluctantly instructed their agents in Hol- 
land to provide bail, & although no pro 
ceedings were begun, documents in identical 
terms in the nature of bank guarantees to 
provide bail if proceedings were commenced 
within three months were exchanged on 
July 20 between the owners. On Sept. 0 
the Finnish vessel came within the juris- 


diction of the English cts., & an action was 
commenced, & the ship arrested & bail 
given under protest at the suit of the owners 
of the British ship. At that time no pro- 
ceedings had been begun in Holland, but on 
Sept. 14 an action was commenced in Holland 
by the Finnish owners. The Finnish owners 
moved that the writ & all proceedings in the 
action by the British owners should be stayed, 
on the ground that their action was oppres- 
sive because it required the Finnish owners 
to give bah in two cts., & was inequitable as 
a breach of faith of the agreement in Hol- 
land : — Held : no legal proceedings having 
been commenced when the writ was issued 
in England, & there being no arrest & no 
bail given prior to the writ now sought to be 
set aside, there was nothing to debar the 
British owners from carrying on proceedings 
in England. — The Juno (1922), 128 L. T. 
071 ; 10 Asp. M. L. 0. 118. 

1387. Add. Annotation : — Retd. Bristol Corpn. v. 
Virgin, [1928] 2 K. B. 622. 

1393. Add. Annotation: — As to (1) Consd. Societe 
Anonymo Metallurgiquo do Prayon, Trooz, 
Belgium v. Koppel (1933), 77 Sol. Jo. 800. 

1396a. .] — Societe Anonymb 

Metallurgique de Prayon, Trooz, Bel- 
gium v. Koppel (1933), 77 Sol. Jo. 800. 


PART XVI. SECT. 6, SUB-SECT. 2. 
a. Add " varied on appeal , 4 A. It. 267.° 


CONSECRATION. 

See Burial and Cremation ; Ecclesiastical Law. 


CONSERVANCY. 

See Waters anq Watercourses. 
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CONSISTORY COURT. 

See Ecclesiastical Court. 


CONSORTIUM. 

See Husband and.' Wife. 


CONSPIRACY. 

See Criminal Law-; Tort ; Trade and Trade Unions. 


CONSTABLE. 

See Criminal Law ; Police. 
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Vol. XI. Oases e— 79a. < 


CONSTITUTIONAL LAW. 

Part II. — The Title to the Crown. 

2. Add . Annotation: — As to (2) Consd. China Navigation Co. v. A.-G. (1932), 48 T. L, R. 375. 


Part III. — Relations between 

7a. In foreign parts.] — There is no legal duty 

on the Crown to afford by its military forces 
protection to British subjects in foreign 
parts. If, in the exercise of its discretion, 
the Crown decides to afford such protection, 
it may lawfully stipulate that it will do so 
only on the condition that the cost shall be 
borne by , those asking for it. 

Pltfs., an English shipping co. trading in 
the China seas, requested the Crown to 
provide armed guards to be placed on board 
their ships as a protection against internal 
piracy, which was a serious menace at the 
material time. Armed guards having been 


the Crown and the Subject. 

provided on the terms that they should be 
paid for by the pltfs., the latter claimed a 
declaration that as British subjects they were 
entitled to protection without payment : — 
Held : there was no duty on the Crown to 
afford military protection to pltfs. in foreign 
parts, & if it did afford protection it was 
entitled to do so on such terms as it thought 
fit. — China Navigation Co., Ltd. v. A.-G., 

^ 2 K. B. 197 ; 101 L. J. K. B. 478 ; 147 
22 ; 48 T. L. R. 375 ; 18 Asp. M. L. C. 
288, C. A. 

17. Add, Annotation: — Reid. Falcon v. Famous 
Players Film Co., [1920] 2 K. B. 474. 


Part IV. — The Royal Family. 

25. Add, Annotation Refd. Re Mason (1928), 97 L. J, Oh. 321. 


Part V. — The Royal Prerogative. 


63. Add, Annotation : — As to (2) Consd. Nadan v, 
R., [1920] A. C. 482. 

54. Add, Annotation : — Refd. Nadan v, R., [1920] 
A. C. 482. 

58a. Crown cannot seize subject’s property with- 
out compensation — What amounts to seizure.] 
— Assuming that the Crown has no right at 
common law to take a subject’s property for 
reasons of State without paying compensa- 
tion, that rule can only apply, if it does apply, 
to a case where property is actually taken 
possession of or used oy the Govt., or where, 


by the order of a competent authority, it is 
placed at the disposal of the Govt., & a mere 
negative prohibition, though it involves 
interference with an owner’s enjoyment of 
property, does not, merely because it is 
obeyed, carry with it at common law any right 
to compensation. — France Fenwick & Co. 
v, R., [1927] 1 K. B. 458 ; 90 L. J. K. B. 144 ; 
130 L. T. 358 ; 43 T. L. R. 18 ; 32 Com. Cas. 
116. 


Annotations RsM. Ensign Shipping Oo. t, I. R. Conors. 
(1927), 139 L. T. Ill ; Ensign Snipping Co. v, 1. R. Conors. 
(1928), 12 Tax Cas. 1109. 


Part VI. — The Crown in relation to the Executive. 


78. Add. Annotation : — Consd. Venkata Rao v. 
Secretary of State for India, [1937] A. C. 
248. 

79. Add. Annotations : — Consd. Reilly v . R., 
[1934] A. C. 170 ; Venkata Rao v . Secretary 
of State for India, [1937] A. C. 248. Refd. 
Nix v. A.-G., [1930] 1 Oh. 500. 

79a. .] — Applt., who held office in 


the civil service of the Crown in India as a 
reader in the Govt. Press, Madras, fell under 
suspicion of being concerned in a leakage of 
information in respect of certain examina- 
tion papers, & was dismissed from the ser- 
vice. On a claim against the Secretary of 
State for India in Council for damages for 
wrongful dismissal : — Held : the procedure 
prescribed by rule XIV. of the Civu Services 


PART IIL SECT. t. 

IL To govern 4b protect — Statutory 
right to compensation for ctsit com* 
motion— Lorn of right by recovery from 


insurer ,] — Lben e . E xecuti v e Council 
(President), (1028] L R. 408. — IR. 

PART VL SECT. 2, SUB-SECT. 1. 
7$ I. PubHc officers dt 


generally — Suspension of— Boldina of 
inquiry—- Court cannot interfere.)— 
8CBU£RHOUT V. UNION GOVERNKENT 

^diNumm of Justice), [1026] App. D. 
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Classification Buies, 1920-24, made under 
sect. 96b (2) of Govt, of India Act, 1919 
(c. 101), was not followed at the official 
inquiry which preceded the dismissal. Applt. ’s 
employment, however, was not of a limited & 
special kind during pleasure with, an added 
contractual term that the procedure pre- 
scribed by the Buies must be observed ; it 
was by the express terms of sect. 96b held 
“ during His Majesty’s pleasure,” & no right 
of action as claimed by the applt. existed. 
The terms of sect. 96b assure that the tenure 
of office, though at pleasure, will not be 
subject to capricious or arbitrary action, 
but will be regulated by the rules, which 
are manifold in number, most minute in 
particularity & all capable of change, but 
there was no right in applt., enforceable 
by action, to hold his office m accordance with 
with those rules, & he could therefore be dis- 


missed notwithstanding the failure to observe 
the procedure prescribed by them. Sect. 96b 
& the rules make provision for the redress of 
grievances by administrative process. — Ven- 
kata Bao v . Secretary of State for 
India, [1937] A. 0. 248 ; 106 L. J. P. 0. 53 ; 
156 L. T. 261, P. C. 

80. Add. Annotations : — Refd. Brown v. Dagen 
ham V. C., [1929] 1 K. B. 737? Nixon v. 
A.-G., [1930] 1 Ch. 508 ; Kynaston v. A.-G. 
(1933), 49 T. L. R. 300. 

81. Add. Annotation : — Refd. Brown v. Dagen- 
ham U. C., [1929] 1 K, B. 737. 

83. Add. Annotations : — Consd. China Navigation 
Co. v. A.-G. (1932), 48 T. L. B. 375. Refd. 
Brown v . Dagenham U. O., [1929] 1 K. B. 
737 ; Nixon v. A.-G., [1930] 1 Ch. 566 ; 
Kynaston v. A.-G. (1933), 49 T. L. R. 300. 


81 If. ,J — Pllf., 

manager of a railway under a con- 
tract made with the Govt, to be paid 
a stated salary & six months* salary 
If at any time Jhe should be dismissed 
without notioe, was dismissed without 
notice: — Held .• (1) he was entitled 

to rerjover his six months’ wages ; 
(2) the Crown was not liable for Interest. 
—Noble v. Newfoundland Govkrn- 
MENT (1902), 8 Nfld. L. R. 671, 601.— 
NFLD. , 

88 III. .]— If the 

terms of the appointment to a 
public office definitely prescribe a 
period of employment & expressly 
provide for a power to determine " for 
cause ” It appears necessarily to follow 
that any Implication to dismiss at 
pleasure is excluded. Qu. : whether 
the relations between the Crown & 
the holder of a public office are not, 
at least in respect to some offices, 
constituted in some degree by con- 
tract.— Reilly v. R., [19341 1 W. W. It. 
298 ; 1 D. L. It. 434.— CAN. 

88 lv. .] — Apart from 

some special statutory provision, no 
action will He against, the Crown for 
the wrongful dismissal of a servant of 
Govt. This rule of law is based upon 
public policy & the prerogative right 
of the Sovereign. In Government of 
India AOt, 1919, s. 96 b, the words 
“ subject to the provisions of this Act 
it of rules made thereunder every 
person in the Civil Service of the 
Crown in India holds office during 
His Majesty's pleasure,'* read together 
with r. 14 of the rules regarding the 
Civil Services in India made by the 
Secretary of State providing for — 
proper departmental Inquiry, indicate 
that oertoin formalities must be 
observed before a civil servant can be 
dismissed. In so far os these formali- 
ties are alleged not to have been 
followed, pitf. has a cause of action. — 
Baroni v. Secretary of State for 
India (1929), I. L. R. 8 Ran. 215,— 
1ND. 

88 v. .1 — At ooramon 

law, where the Crown is the employer, 
& the office is not an onolent office with 
speoial incidents, the employment, 
whether it be permanent or temporary, 
is during pleasure only, & the Crown 
servant may be dismissed at any time 
without notlco. This right In the 
Crown exists, notwithstanding any 
provision in the contract of employ- 
ment to the contrary unless, in a 
particular case, it is excluded by 
Statute. Such exclusion may be 
implied where a Statute prescribes 
speoial conditions for dismissal as the 
case may be. Where there is a sus- 
pension of an officer, this may operate 
not to vacate the office, but to relieve 
the officer from the performance of his 
duties whilst leaving him absolutely or 


conditionally entitled to his salary ; 
or it may operate as a temporary 
suspension of the whole oontraot of 
employment. — B rowne o. Railways 
Comr. (1936), 36 S. R. N. S. W. 21 ; 
53 N. S. W. W. N. 1.— AUS. 

83 vf. — .1— Soot. 96b 

of Govt, of India Act,' 1919, does not 
abrogate the rule that a Govt, servant 
has no right of action for damages for 
wrongful dismissal. — Secretary of 
State for India v. Maurice, I. L. R., 
[1937] Ran. 35.— IND. 


P 1. .1 — The Crown 

can dismiss its servants at pleasure & 
without notice unless the power of 
dismissal has been limited by some 
statutory provision, the general rule 
being that a Government servant holds 
office during pleasure & is liable to bo 
dismissed at any time without notice 
& without reason assigned. The rule 
is subject to exceptions, but they must 
ho statutory exceptions. — Secretary 
of State for India v. Yadavgi (1935), 
I. L. R. GO Bom. 42.— IND. 


r i. .] — G. was hired as 

a seasonal fireman for a term of seven 
months from Oct. 1, 1935, to Apr. 30, 
1936. The contract contained no 
stipulation that G. could be dismissed 
for causo only. On Dec. 7, 1935, 
lie was dismissed without notice 
& without cause, & now claimed 
damages for loss of salary for the 
balance of his term of hire : — Held : 
the right of the Crown to dismiss its 
servants at will may be restricted by 
law or by contract for a fixed term, 
explioity stipulating that the servant 
can only be dismissed for cause ; & as 
the contract in question failed to 
provide expressly for dismissal for 
cause only, G. was not entitled to any 
part of the relief sought by his petition 
of right.— GENOIS v . R., [1937] 

Ex. C. it. 176 ; [1938] 1 D. L. R. 807.— 
CAN. 


a. Affd. sub nom. Young v. Adams, 
[1898] A. C. 469, P. C. 


o i. Ordinance made under 

Northern Territory Act*.} — PJtf. was a 
classified officer in the public service of 
Queensland in 1917. He was then 
appointed to the Commonwealth office 
of Director of Lands in the Northern 
Territory, & he continued to hold the 
position until 1921. when the Governor- 
General in Council dispensed with hie 
services : — Held : the Crown had power 
to dispense, at will, with the services 
of pltf., who was appointed under 
Ordinance No. 6 of 1913, made under 
the above Acts, & not under Common- 
wealth Public Service Aot. — Trower 
r. The Commonwealth (1924). 84 
C. L. R. 587.— AUS. 

e i. .] — A civil ser- 

vant does not cease to be a servant of 
the Crown although the conditions of 
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his service may be regulated by an Act 
of the Legislature. — Marathk v. Pan- 
dttrang, [19381 I. L. R., Bom. 770. - 

IND. 

j j. Effect of Government of 

India Act , 1919.] — Govt, of India Acts, 
1919, 8. 96b, does not abrogate the 
right of the Crown to dismiss Its civil 
servants at its pleasure, but reiterates 
that right 8c enacts that the same is 
only limited in so far as there are 
definite 8c special or particular rules 
laying down the method by which, or 
the circumstances in which, that right 
Is to be exercised. — Bimalacharan 
Batabyal v. Indian Museum Trus- 
teed (1929), I. L. R. 57 Calc. 231.— 
IND. 

f u. Failure to observe 

conditions precedent — Remedy.] — Where 
a public servant boa been discharged 
contrary to Act 27, 1923, that is to say, 
where the statutory conditions prece- 
dent to his lawful discharge have not 
been observed, he is entitled, notwith- 
standing that his discharge is a nullity, 
to claim damages against the Crown for 
wrongful dismissal & is not limited to 
the remedy of having the irregular 
procedure set aside or the proper pro- 
cedure enforced. 

A Minister of the Crown, in dis- 
charging or purporting to discharge a 
public officer under Act 27, 1923, does 
not act as a servant of the Legislature, 
but as a servant of the Crown. — 
Bramdaw v. Union Government 
(1931), 52 N. L. R. 67.-8. AF. 

f ill. Refusal to be trans- 

ferred .] — A publio servant received 
notice of transfer from Auckland to 
New Plymouth, to which he objected. 
He failed to comply with a final notioe 
to go to the latter plaee, & was there- 
upon dismissed by the Publio Service 
Comr. In an action against the 
Crown for wrongful dismissal : — Held : 
the effect of sect. 50 of Publio Service 
Act, 1918, is that if it is desirable that 
an officer be transferred from one place 
to another that officer has no alterna- 
tive but to obey, unless be can satisfy 
the Comr. that the transfer should not 
take place. The Comr. by that Beet, 
is made the sole judge of the sufficiency 
of the reasons against the transfer, 8c 
from his decision there is no appeal. — 
Barnes v. R., [19331 N. Z. L. R. 
Supp. 117.— N.Z. 

f iv. .1 — F. was gazetted 

a member of the Unemployment Board 
for a period of two years from Nov. 20, 

1930. He performed his duties as a 
member of the Board for eight months, 
during which time he received an 
allowance of £2 2s. per diem as the 
Board sat continuously. On July 81, 

1931, his occupancy of the portion 
was terminated by sect. 26 of Unem- 
ployment Amendment Act, 1931, F. 
planne d damages for the wrongful 




vol. XI.— Constitutional Law. Cases 83a— 158a. 


83a. .] — If the terms of an appoint- 

ment prescribe its period Sc provide expressly 
that it may be terminated for cause, a power 
to dismiss at pleasure cannot be implied. — 
Reilly v. R., [1934] A. C. 176 ; 103 L. J. P. C. 
41 ; 160 L. T. 384 ; 60 T. L. R. 212, P. 0. 

85. Add. Annotations : — Oonsd. China Navigation 
Co. v. A.-G. (1932), 48 T. L. R. 376. Refd. 
Nixon v . A.-G., [1930] 1 Ch. 566 ; Kynaston 
v. A.-G. (1933), 49 T. L. R. 300. 

86. Add. Annotation : — Consd. China Navigation 
Co. v. A.-G. (1932), 48 T. L. R. 376. 

100. After the cross-reference following this case 
add as follows : — 

Extension of British Jurisdiction in British 

protectorate.] — See Dependencies, No. 10a. 

Effect of recitals in.] — See Estoppel, Vol. 

XXI., p. 331, No. 1247. 

107. Add. Annotation : — Refd. Eshugbayi Eleko 
v. Nigeria Government, [1928] A. 0. 459. 

110. Add. Annotation : — Refd. Ruffy-Arnell, etc. 
Co. v. R., [1922] 1 K. B. 699. 

119. Add. Annotation : — Refd. Elias v. Pasmore. 
[1934] 2 K. B. 164. 

122. Before this case add “ See, also, Crown 
Practice, Vol. XVI., pp. 481-491.” 

136a. Statement of fact — Whether binding on 
court.] — Where a collision took place in the 
Bristol Channel, some 10 £ or 12£ miles from 
the English coast & 9£ or miles from the 
Welsh coast, St the judge decided that the 


waters where the collision occurred were 
within the fauces terras Sc within the bodies 
of the counties of Devonshire Sc Glamorgan- 
shire, Sc, on appeal, the ct. was informed by 
the A.-G. that he Was instructed by the 
Secretary of State for Home Affairs that the 
spot where the collision was alleged to have 
occurred was not within the limits to which 
the territorial sovereignty of His Majesty 
extended : — Held : (1) (Atkin & Lawrence, 
L.JJ.) the statement of the A.-G. was 
binding on the ct. ; (2) (Bankeb, L.J.) 

the ct. was not necessarily bound to accept 
the information as conclusive, but having 
regard to the absence of authority Sc to the 
general trend of modem jurists to limit the 
width of the fauces terrce within which there 
was territorial sovereignty, the ct. should 
be guided by the information so given. — 
The Fagernhs, [1927] P. 311 ; 96 L. J. P. 
183 ; 138 L. T. 30 ; 43 T. L. R. 740 ; 17 

Asp. M. L. 0. 320 ; sub nom. The Fagernes, 
Cornish Coast (Owners) v. Bocieta 
Nazionalk di Navigazionb, 71 Sol. Jo. 
634, C. A. 

136b. .] — Engelke v. Musmann, No. 

418a, post. 

162. Citations For " [1920] 1 Ch. 107 ” read 
“ f 1921] 1 Ch. 107.” 

158a. Admiralty — Action against — Description In 
writ.] — By 1 & 2 Geo. 4, c. 93, 8. 9, the 
principal officers Sc comrs. of the navy for 
’the time being were empowered to bring Sc 


termination of his employment : — 
Held : (1) the office of membership of 
the Unemployment Board as con- 
stituted by Unemployment Act, 1930, 
was abolished by sect. 26 of the 
Amendment Act, 1931 ; (2) even if 

the office had not been abolished, the 
Crown’s absolute power of dismissal 
of a servant of the Crown at any time 
without incurring liability for damages 
or compensation was not restricted by 
Unemployment Act, 1930, or by the 
Amendment Act, 1931 ; (3) there was 
no contractual relationship between 
the Crown & the suppliant as appointee 
to the offloe — he was simply gazetted 
as appointed to the Unemployment 
Board of 1930 ; he could resign at any 
time, St there was no provision for his 
remuneration ; &, since there was no 
animus contrahendi , a valid claim 
could not be established against the 
Crown.— Finn v. R.. [19331 N. Z. L. R. 
1018.— N.Z. 

f v. Municipal employee.] 

—Qu. : whether a municipal employee 
is in the same position as a civil servant 
with regard to dismissal at pleasure. — 
Municipal Board op Shahjahanpur 
v. Sukha Singh, I. L. R/, [1937] All. 
434.— IND. 

g i. Retirement by Order in 

Council — No office named in Order — 
Retirement from all public offices .] — 
Bryob v. R. (Can. Ex.), [1929 J 3 
V. L. R. 138.— CAN. 


PART VI. SECT. 3. 

100 I. Order in Council — Under War 
Measures Act, 1914, s. 6 — Validity .] — 
PUG9LBY9. G arson (1923), 50 W. B. R. 
414.— CAN. 

100 ii. Under Dominion Lands 

Act, R. 8. C. t 1886 (e. 54 >— Validity.}— 
Starlet v. New mcDougall-Segur 
Oil Co.. [1927] 2 W. W. R. 379 ; affd., 
C1927J 5W.W.R. 464.— CAN. 

100 Hi. Whether contract con- 

stituted.]— Held : Orders in Council 
issued pursuant to 46 Viet. o. 17, 
ss. 49 & 50, authorising the Minister 


of the Interior to grant licenses to out 
timber, did not constitute contracts 
between tho Crown & proposed licensees, 
such Orders in Council being revocable 
by the Crown until acted upon by the 
granting of licenses under them. — 
BULMER v. R. (1894), 23 9. C. R. 488.— 
CAN. 

100 iv. .] — Stewart r. 

Jones (1900), 19 P. R. 227.— CAN. 

100 v. Rased on mistake of fact 

— Whether binding on Crown.] — The 
Crown is not bound by an Order in 
Council passed inadvertently & on 
mistake of fact. — Quebec. Montreal 
& Southern Hi. Co. v. It. (1914), 15 
Exeh. C. R. 237.— CAN. 

100 vi. Sufficient memorandum 

in writing of agreement .] — Held : an 
Order in Council ought to bo regarded 
as a sufficient expression in writing of 
an agreement to pay on the part of the 
Crown. — Lamarhe & Co. v. It., [19231 
Exch. C. R. 174.— CAN. 

100 vii. Authorising contract — 

Scope of authority. 1 — Held: an Order 
in Council authorising the Minister to 
enter into a contract for the removal 
of clay, sand St gravel, tendered for at 
a given price, does not carry with it 
any authority to add anything to or 
to vary the scope orthe contract 
beyond the ambit of the Order in 
Council. The introduction of a clause 
purporting to be part of the authorised 
contract, throwing upon the contractor 
the obligation to remove, at the same 
price, material of another class than 
that mentioned in the Order in Council, 
is beyond the authority conferred by 
said Order in Council. — National 
Dock St Dredging Corpn., Ltd. v. 
R.« [1929] Ex. a R. 40.— CAN. 


PART VL SECT, 9, SUB-SECT. 1.— A. 

sm. Whether power to begin action in 
county court by information .] — R. v. 
Colman, [1930] 1 D. L. R. 523; [1929J 
3 W. W. R. 385 ; 52 Can. C. C. 188 
88 Man. L. R. 830.— CAM. 
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so. Department of Attorney-General — 
Manitoba Temperance Act, s. 68.] — 
The Department of the A.-G. referred 
to in tho above sect, is to be dis- 
tinguished from the A.-G. — R. 
(Thompson) v. Hammatt (Man.), 
[1926] 3 VV. W. R. 350.— CAN. 

•p. Meaning of — In statute .] — 
Wherever the words 44 Attorney- 
General ” are used without qualifica- 
tion in a code or in a statute of Quebec, 
they have reference to the Attorney- 
General for Quebec. — People’s Hold- 
ing Co., Ltd. v. A.-G. or Quebec, 
[1931] S. O. R. 452.— CAN. 


•q. Misapplication of powers dele- 
gated by Provincial Legislature. ] — 
The delegate of a provincial Legis- 
lature can no more usurp indirectly 
tho functions of the Parliament of 
Canada than can the Legislature itself, 
& it is the duty of the cts. to interfere 
to protect the subject from such an 
illegitimate exercise of powers founded 
upon oblique motives. On appeal 
from tho dismissal of an action for an 
Injunction restraining the delta, from 
taking further proceedings under 
Security Frauds Prevention Act, 1930, 
in alleged pursuance of 44 delegated 
authority ” under sect. 10 of said Act : 
— Held : deft. A.-G. by St through his 
delegated representative had un- 
constitutionally misapplied the powers 
delegated to him, in that the purpose of 
his proceedings was to aid a criminal 
prosecution, something which was not 
contemplated by the Act, with the 
result that the federal field bad been 
just as much invaded, even if indi- 
rectly, as if the primary Invasion had 
been accomplished directly by the 
passing of an Act which in its terms 
was a violation of the B. N. A. Act. — 
MoGbb v. Pooley, [19311 3 W. W. R. 
65, 140 ; 4 D. L. R. 475 ; 58 Can. C. C. 
325 ; 44 B. C. R. 338.— CAN. 


PART VI. SECT. 9, SUB-SECT. 4. 
•t. Acting Deputy Attorney-General.] 
— R. (Goodman) v. Olson, (1933] 2 
W. W. R. 449.— CAN. 
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maintain any action of ejectment or other 
proceeding for recovering possession of lands, 
etc., vested in them, Sc to bring, maintain, or 
defend any other action in respect of the said 
lands, etc. $ 3c it Was enacted that, in any 
such action, they should be called by the 
name of “ the principal officers 3c comm, of 
His Majesty’s navy/’ without naming any 
of them ; Sc that such action or suit should 
not abate by the death, resignation, or 
removal of such comm., or any or them. By 
subsequent statutes, the powers Sc authorities 
of those comm, were transferred to & vested 
in “ the comm, for executing the office of 
Lord High Admiral of the United Kingdom.” 
A writ of summons, addressed to “ the comm, 
for executing the office of Lord High Admiral 
of the United Kingdom,” requiring them to 
appear in an action of debt at the suit of the 
pit!., was served upon A., one of the comm., 
Sc upon no one else. Upon a motion, on 
behalf of A., to set aside the writ. Sc the copy 
Sc service thereof, for irregularity, the affi- 
davits disclosed that the action was brought 
to recover arrears of half-pay alleged to be 
due to pltf . : — Held : that it was not com- 
petent to the ot., in dealing with such a 
motion, to enter into the consideration of 
whether the action was maintainable or not ; 


for that, inasmuch as X Sc 2 Geo. 4, c. 93, 
s. 9, enabled some actions to be brought 
against the comm, by the description con- 
tained in this writ, there was no irregularity 
in the process itself ; & to determine, upon a 
summary application, that the cause of 
action was not within the statute, would be 
to deprive pltf. of his right to review their 
decision by writ of error. 

The comm, of the navy are not a oorpn. : 
semble, therefore, that the proper mode of 
serving them with process would be by 
delivering a copy to each of them. — Williams 
v. Admiralty Combs. (1851), 11 0. B. 420 ; 
2 L. M. & P. 456 ; 20 L. J. O. P. 245 ; 17 
L. T. O. S. 200 ; 16 Jur. 42 ; 138 22. R. 
536. 

158b. Service of writ.] — W illiams 

v. Admiralty Combs., No. 153a, ante . 

155. Add. Annotation : — Consd. China Navigation 
Co. v . A.-G. (1932), 48 T. L. R. 376. 

157a. Air Council — Whether corporation.] — 

gamble: the Air Council is not a corpn. — 
Mackrnzie-Kennbdy v. Air Council, [1927] 
,2 K. B. 617 5 96 L. J. K. B. 1145 ; 138 
L. T. 8 ; 43 T. L. R. 733 ; 71 Sol. Jo. 633, 
0. A. 


Part IX. — The Crown in relation to the Law. 


176a. - .] — Rookewood’s Cash (1696), Holt, 

K. B. 688 s 90 22. R. 1277 ; sub nom . R. v . 
Rookwood, 18 St. Tr. 139, 186. 


Annotations Rtfd. R. v. Kloloch (1746), 18 State Tr. 305 ; 
Howard v . Shipley (1803), 4 Bast, 180 ; R. v. Duffy (1849), 
7 State Tr. NT B. 795 ; Muloahy v. R. (1867), 15 W. R. 

446. 


214a. .] — R. v. Crosby (alias Philips) (1695), 

1 Ld. Raym. 39 ; 5 Mod. Rep. 15 ; 12 Mod. 
Rep. 72 ; 2 Salk. 689 j 12 State Tr. 1291 ; 
Holt, K. B. 753 , Skin. 578 ; 91 22. R. 923. 
Annotations: — Reid. R. v. Daria Sc Carter (1695), 5 Mod. 
Rep. 74: The VUle de Varsovie (1817), 2 Dods. 174; 
Hlnke* Case (1845), 1 Deo. 84 ; Re Barber (1850), 16 
L. T. O. 8. 500. 


218a. — r- .] — In 1883, A. was con- 

victed of felony Sc transported. At this 
time his wife was entitled to a fund, con- 


tingently on her surviving her mother. In 
1846, A. obtained a conditional pardon, 
available in all places except the United 
Kingdom. The mother died in 1838, Sc the 
wife in 1852. On a petition by the Crown 
for payment, the ct., without deciding the 
right, merely ordered payment to the 
administrator of the wife . — Be Harrington’s 
Trusts (1860), 29 Beav. 24 ; 64 33. R. 633. 

238. Add. Annotations : — Held. Nichol v. JTearby, 
Nichol v. Robinson, [1923] 1 K. B. 480 ; A.-G. 
v. Still (1927), 44 T. L. R. 102. 

240a. Claim that right of administration of pre- 
mises vested In Crown — Crown must be 
represented.] — Government House, Sydney, 
was built upon Crown land about 1845 as a 
residence for the Governor of New South 


PART VL SECT. 10. 

•b. No power to waive statutory 
conditions. 1 — A department of the 
Govt, oannot waive the performance of 
any of the conditions Imposed by the 
legislature. — Peck v. R. (1884), 1 
B. C. JR. pt. 2, 11.— CAN. 

io. Land Settlement Board.) — The 
Land Settlement Board created by 
Land Settlement Sc Development Aot, 
1924 (o. 128), Is a department of the 
Government, Sc there being nothing In 
said Act or other statutes which gives 
it a right to sus or be sued, no action 
lies against It for acts done In 
its official capacity. — Raitenbury v. 
Land Settlement Board, (19281 3 

l D L R. *4S S lbAN. appeai ' tl#S#i 
sf. Education Board.) — An Education 
Board is not a Department of State, 
a servant or statutory agent of the 

Grown, including the prerogative, of 


not being bound by a statute unless 
so provided in the statute. — Christ- 
church City Oorpn. v. Canterbury 
Education Board, (1933] N. Z. L. R. 
Supp. 22. — N.Z. 

sk. No right of action inter se.] — The 
Administrator of Natal sued the South 
African Railways Sc Harbours in deliot 
for damages. On exception to the 
declaration that it showed no cause 
of action: — Held: the Provincial 
administration represents the Crown in 
the Provinoialgovt. of Natal. &, as the 
Railways Sc Harbours administration 
is also a department of the Crown, Sc 
one department cannot sue another, 
the exception was well founded. — 
Natal Provincial Administration v. 
South African Railways Sc Har- 
bours, [1938] N. L. R. 643.— S. AF. 

PART DC. SECT. 3, SUB-SECT. 1. 

lb. Power to pardon — By whom given.) 
— Qu . : is the power of conferring by 
ieSwation upon the r e pr es ent a tiv e of 
the Oown, such as a Colonial Governor, 
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the prerogative of pardoning, in the 
Imperial Parliament only, or, if not, 
in what legislature does it reside. — 
A.-G. for Canada v. A.-G. of Pro 
vinos of Ontario (1893), 23 Can. 
S. O. R. 458.— CAN. 

■e. Not dependent on consent.) — The 
Governor-General on the exercise of 
the royal prerogative may release a 
convict from prison without his con- 
sent. — Re Royal Prerogative of 
Mercy upon Deportation Pro- 
ceedings, (1933] 2 D. L. R. 248; 
S4O. R. 269; 59 C. C. C. 301.— CAN. 

PART IX. SECT. 2, SUB-SECT. 4. 

sk. Amnesty — Terms exceeding six 
months — Sentence imposed after am- 
nesty but including imprisonment served 
before.] — An amnesty reducing terms 
exceeding 6 months applies to a 20 
months sentence imposed after the 
amnesty but including imprisonment 
served prior to the sentenoe. — Jacobs 
«. Sequin, [19361 2 D. L. R. 21 ; 65 
Can. 0. 0. 147.— CAN. * 
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Wales, ft, 'with the st&blee of a former 
reeidenee, was continuously so used until 
1900* From 1900 to 1912, by an arrange- 
ment between the Governments of the 
Commonwealth ft of the State, the premises 
were occupied by the Governor- General, ft 
another residence was provided for the 
Governor of the State. In 1912, this arrange- 
ment having come to an end, the State 
Government threw the grounds attached to 
the house open to the public ft took steps to 
convert the stables into a school of music. 
By the New South Wales Constitution Act, 
1855 (c. 54), s. 2, all “ waste lands ” in the 
then colony were placed under the control 
of the local Legislature. The A.-G. for New 
South Wales, at the relation of residents in 
the State, died an information praying for 
declarations that the house ft grounds were 
vested in His Majesty, dedicated to the 
public purpose of a residence for the 
Sovereign’s representative in New South 
Wales, ft that neither the Governor of New 
South Wales nor the Governor in Council had 
power to interfere with or alter that purpose, 
ft for an injunction restraining the resp. (as 
representing the State Government ft 
ministers) from otherwise using the house & 
grounds : — Held : (1) the suit was not main- 
tainable, since no trust had been declared or 
charity established, ft the action complained 
of was that of the State Executive ft within 
its competence, whether the house ft grounds 
were “ waste lands ” within above sect, or 


not ; (2) the proceedings were not properly 
constituted since it was claimed that the 
right of administration of the premises was 
in the Crown in the right of the United 
Kingdom, but the Crown in that right was 
not represented before the cts. — A.-G. for 
New South Wales v. Williams, [1916] A. 0. 
673 ; 84 L. J. P. 0. 92 ; 112 L. T. 785 ; 31 
T. L. R. 171, P. 0. 

264a. .] — Bidgood v. Davies (1826), 0 

B. ft C. 84 ; 9 Dow. ft By. K. B. 153 ; 6 
L. J. O. S. K. B. 04 ; 108 E. R. 384. 

266. For " Chaplain to King ” read " . 

Royal chaplain.” 

266a. 8 . P. Winter t>. Dibdin (1844), 13 M. ft W. 
26 ; 2 Dow. ft L. 211 ; 13 L. J. Ex. 203 ; 3 
L. T. O. S. 164 ; 153 E. R. 11. 

Annotation : — Apld. Harvey v. Dakins (1840), 3 Exoh. 206. 

272. Add. Citation 48 L. J. Q. B. 456. 

284. Add. Citations .--—06 Sol. Jo. 218 ; affd., 
[1922] P. 122. 

287. Add. Annotations : — Held. Robinson v. South 
Australia State (No. 2), [1931] A. 0. 704 ; 
Re Wells, Swinbume-Hanham v. Howard, 
[1933] Oh. 29. 

289. Add. Annotation : — As to (2) Held. Re Carnar- 
von Harbour Acts, 1793-1903, Thomas v. 
A.-G., [1937] Ch. 72. 

290. Add. Annotation : — Held. Wigg v . A.-G. of 
Irish Free State (1927), 90 L. J. P. 0. 88. 

291. Add. Annotation : — Consd. A.-G. for Straits 
Settlmts. v. Pang Ah Yew, [1926] A. O. 666. 


PART IX. SECT. 5, SUB-SECT. 5. 
■d. In proceeding c (xmcerning questions 
of legislative jurisdiction .) — Where, In 


of the province will be heard on the 
question of provincial legislative Juris- 
diction. — Citizens Ins. Oo. v. John- 
ston, Gass. Dig. 2nd. ed. 678.— CAN. 

PART IX. SECT. 6, SUB-SECT. 1. 

h (p. 623) I. For tort.}— An 

action sounding in tort does not lie 
against the Crown. — Crkklman & 
Verge v. R. (1920), 62 D. L. R. 390 ; 
30 Exoh. O. R. 198.— CAN. 

h (p. 623) ii. 8. P. Yates v. R. 
(1920), 20 Exoh. C. R. 175.— OAN. 

h (p. 523) 111. 8. P. Manshau v. R., 
[1923] 1 D. L. R. 25 ; [1923] Exoh. 
O. R. 21.— CAN. 

h (p. 523) Iv. .] — An action 

In tort does not lie against the Crown, 
except under special statutory 
authority. — Theriault v . R. (Que.) 
(1917), 16 Exoh. O. R. 253 ; 89 D. L. R. 
705.— OAN. 

h (p. 523) v. .] — In an 

action against the Govt, of Ceylon to 
recover for damage caused to a steam- 
ship by grounding In Colombo harbour 
in a berth to whioh she had been taken 
by a Govt, pilot : — Held : It was not 
necessary to decide whether in Ceylon 
the Crown could be made liable in tort 
under Roman Dutch law, but having 
regard to the considered decision of the 
Supreme Ct. of Ceylon in Colombo 
Electric Tramway Co. v. A.-Q., A 
inasmuch as the question in Ceylon 
was whether any particular part of 
Roman Dutch law had been recognised 
there, very dear arguments would be 
required to induce the Judicial Com- 
mittee to r e ve rs o that decision. — 
British Petroleum Oo., Ltd. v. 
A.-G. for CEYLON, [1926] A. CL 147 : 
95 L. J. P. a 86:134 L. T. 805; ii 
T. L. R. 166. — CEYLON. 

h (p. 528) tri. — — For fraud.} — It Is 
not competent to prove that the Crown 


has been guilty of fraud ; nor can the 
Crown be held liable for the fraud of 
Its officers. — Re Frost Brothers, 
[19251 2 D. L. R. 339; [1925] 2 
W. W. R. 459.— CAN. 

291 xiv. .1 — An action 

of damages does not lie against the 
Crown in respect of a wrongful act 
committed by one of its servants. — 
MACGREGOR V. LORD ADVOCATE, [19211 
8. O. 847.— SCOT. 

291 xv. .1— Held : (1) 

no action in tort will lie against the 
Crown exoept where & when such 
right of action is given by Statute; 
(2) the act of the Crown in paying the 
expenses of & incidental to the funeral 
8c bnrial, is referable to the grace & 
bounty of the Crown & did not consti- 
tute an acknowledgment by it of a right 
of aotion. — Joubert v. R., [1931] 
Ex. C. R. 113 ; 4 D. L. R. 164— OAN. 

291 xvl. — : .] — A motor 

truck driver employed by contractors 
for the carriage of the mail to & from 
a post office was convicted under 
sect. 27 (5) of Highway Traffic Act, 
1930, for driving the truck to the 
common danger. The contract with 
the Postmaster-General provided that 
the rate of travelling in carrying out 
the contract should be as fast as pos- 
sible consistent with nubile safety 
& local byelaws & regulations relating 
to street traffic & that each driver 
should take the oath required by law 
to be taken by all persons employed 
by the post office department. The 
accused contended that when driving 
the truck he was a 'servant of the Crown 
8c that, since the Crown was not ex- 
pressly or by necessary implication 
bound by said Act, he was not subject 
to conviction thereunder : — Held : 
assuming that the accused was a 
servant of the Crown, he was not when 
driving to tbocommon danger acting 
within the scope of his authority, ft, 
since a servant of the Crown Is pri- 
vileged only where his act is the act of 
the Crown, the accused was rightly 
convicted. — R. v. Coleman, [1939] 2 
W. W. R. 381.— CAN. 


i (p. 524) 1. .]— 

Weldkn v. Smith, [1924] A. O. 484. — 
AUS. 

I (p. 524) ii. 

Robinson v. State of South Aus- 
tralia, [19291 A. O. 469, P. O.— AUS. 

y (p. 524). Add " rcvsd. t 30 S. O. R. 
42.** 

y (p. 525)1. .]— 

Leclerc v. R. (1920), 62 D. L. R. 324 ; 
20 Exoh. O. R. 236.— OAN. 

y (p. 525) ii. 

Held : the Crown was liable in damages 
under Public Utilities Aot, s. 31, for 
an aooident caused by a fallen telephone 
wire lying on the publio highway, being 
part of a system of wires ereoted & 
maintained bv the provincial Depart- 
ment of Railways ft Telephones. — 
Zornes v. R., Hamilton v. R., [1922] 2 
W. W. R. 1179; 67 D. L. R. 733.— CAN. 

y (p. 525)111. .1— 

The suppliant was wounded by a 
bullet fired, during target practice, 
from the rifle range at Cote Bfc. Luo. 
in the District of Montreal. He filed 
a petition of right claiming damages for 
the injury be thereby sustained : — 
Held : the rifle range was not a “ publio 
work,** within Exchequer Ct. Aot, 
50 ft 61 Viet. o. 16 (D.), s. 16 (c), ft 
the Crown was not liable. — L arose v. 
R. (1900). 6 Exoh. O. R. 426.— CAN. 

y (p. 525) iv. .1— 

About 11.30 a.m. on Feb. 10, 1928, 
suppliant, while entering the Ottawa 
Post Office to purchase stamps, was 
struck on the head by an Icicle falling 
from the coping of that building, 
causing her injury. An employee of 
the Publio Works Dept, who had full 
charge ft care of the roofs of Govt. 
buHdingB, especially that of the Post 
Offioe, ft whose duty It was to remove 
snow ft icicles therefrom, passed the 
building twice on the morning of the 
aooident, first between 8 ft 8.80 ft 
again between 9.80 ft 10 o'clock, but 
claims no snow or loe needed to be 
removed : — Held : the omission of the 
officer, whose duty it was to keep roofs 
free of snow ft toe, to notice the presence 
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292. Add . Annotation*: — As to (1) Retd. Wigg v. 
A.-G. tor Irish Free State, [1927] A. 0. 674. 
As to (2) Dlstd. Kynaston v . A.-G. (1933), 
49 T. L. R. 300. Consd. lie Carnarvon 
Harbour Acts, 1793-1903, Thomas v. A.-G., 
[1937] Ch. 72. Reid. 'A.-G. for Ontario 
v. McLean Gold Mines Oo. (1920), 95 L. J. 
P. C. 217 ; Ruislip-Northwood Urban Dis- 
trict Council v. Lee (1931), 145 L. T. 208; 
Thomas v. A.-G., [1936] 2 AH E. It. 1325. 
Generally , Reid. Jaeger v. Jaeger Co. (1927), 
44 R. P. O. 437. 

293. Add. Annotation : — Expld. Nixon v. A.-G., 
[1930] 1 Ch. 600. 

298a. Indemnity Act as defence.] — In 1918 the 
suppliant, who was then a jewelry dealer in 
Petrograd, deposited certain jewelry with the 


British consul, who was in charge of the 
embassy premises, & owing to difficulties in 
the way of the consular officers obtaining 
money the suppliant agreed that the consul 
might sell the jewelry & use the proceeds for 
His Majesty's service. The jewelry was put 
in a locked leather bag kept in a safe at the 
embassy. Persons claiming to be repre- 
sentatives of the Soviet Govt, entered the 
embassy A arrested everybody, & afterwards 
the bag was found to have been cut open A 
the contents taken. In 1926 the suppliant 
claimed the value of the jewelry, but the 
Foreign Secretary repudiated liability, & the 
suppliant brought a petition of right. The 
A.-G., by demurrer, submitted that there 
wets no ground of claim as the facts disclosed 
showed the absence of negligence, &, secondly, 


of ioiclos & to remove them, when he had 
ample time to do so before the acci- 
dent, constituted negligence, making the 
Crown liable for the damage resulting 
from such careless omission. — Johnson 
v. It.. 11931 J Ex. C. R. 163.— CAN. 

y (p. 625) v. 

Contributory neylitrevce.) — At about 
9 p.m. on Nov. 15, 1921, one C. drove 
on to a wharf, Montreal Harbour, 
with Ms two children to visit some 
friends who were employed In trans- 
ferring freight from a shed on the wharf, 
rented to p rival*) companies, to a ware- 
house in the city. C. had not been 
sent by his employer, had no business 
there Sc went solely to amuse himself. 
C. had been drinking 8c was under the 
influence of liquor. He was making 
a nulsanoe of himself 8c when told to 
go, got into his cor and drove straight 
into the oanal, & all were drowned : — 
Held: as O. had no business on the 
wharf oh the evening of the aooident 
8c was there by tolerance, the Crown 
under suoh circumstances was under 
no obligation or duty to him. The 
aooident was the roeult of deceased's 
Inebriated condition 8c he was the 
viotim of his own condition & con- 
duct. — L kgaultv. R.. [1931J Ex. C. R. 
107.— CAN. 

y (p.525) vl. .]— 

There is no recourse against the Crow 
for injury to the person, exoept in 
oases coming within the ambit of 
sub-sect, (c) 

Ot. Act, R* 

Roohon v. li 
CAN. 

y (p. 625) vii. * .) 

— Suppliant's motor-boat collided with 
a buoy at the mouth of the Brace- 
bridge river, in the Muskoka Lakes 
region, on wMoh there was no light, 
& by his petition sought to reoover 
$500 by way of damages to the boat, 
alleged to be the result of the negli- 
gence of an officer or servant of the 
Crown while acting within the scope 
of Ms duties or employment upon a 
publio work, to wit, in not seeing that 
the buoy carried a light : — Held : the 
buoy in question, was not a publio 
work within the meaning of sect. 19, 
ss. “ O ” of Exchequer Ot. Act, &, in 
consequence, suppliant was not en- 
titled to the relief sought by Ms petition 
of right.— Capon v. R.. [19331 Ex. C. R, 
54.— CAN. 

y (p, 525) vffi. .1 

— Specially equipped motor cars, 
owned by the Govt, of Canada, 
are employed by the Radio Branch of 
the Department of Marine, in the 
detection 8c elimination of radio 
inductive interference. Two employees 
of the Radio Branch were returning 
to Ottawa in suoh a oar, from a tour 
of inspection, when they stopped the 
car on one side ot the travelled road 
to wipe the windshield which bad 
become clouded due to weather con- 
ditions. An onooming oar, in which 


of sect. 19 of Exchequer 
S. C.. 1927 (o. 34).— 
[1932] Ex. C. R. 161.— 


the son of the suppliants was a pas- 
senger, collided with the Govt, car, & 
he was killed : — Held : the Govt, owned 
motor car, in occupation & control of 
the Govt, employees on the occasion 
in question, was a ** publio work " 
within Exchequer Ct. Act, R. S. G.. 1927, 
s. 19 (c) ; the Govt, employees In the 
said car were , at the tame of the 
collision in question, officers Qr ser- 
vants of the Crown acting within the 
scope of their duties or employment 
upon a public work, within Exchequer 
Ot. Act ; the ot. has jurisdiction to 
entertain the action. — Dubois r. R., 
[1934] Ex. C. R. 195 ; [19351, 2 D. L. R. 
31 ; revsd., [1935] 8. O. R. 378 : 3 
D. L. R. 209.— CAN. 

y (p. 525) ix. 

One K., an enlisted 




soldier In the 
Canadian Army Service Corps, engaged 
as a transport driver, stationed at 
Kingston, drove a motor truck, loaded 
with supplies, from Kingston 8c de- 
livered the same to the Royal Air Force 
at Trenton. Whilst returning to 
Kingston the motor truck driven by 
K. negligently collided with a motor 
truck in wMch M. waa a passenger, 
oauaing Ms death. Suppliants are the 
widow & step -inother of M. : — Held : 
K. was engaged in a publio work 8c was 
aoting within the scope of his duties 
as a servant of the Crown, at the time 
of the accident. — Mosoovitz v. R., 
[1934] Ex. C. 11. 188 ; [19351 2 D. L. R. 
308 ; revad., [19351 8. O. R. 404 ; 3 
D. Li R. 231.— CAN. 


y (p. 525) x. .]— 

An automobile belonging to R. C. M. P. 
is not a public work & the Crown is not 
liable for injuries caused by tbe 
negligence of the constable driving It. — 
Toman v. R., [1935] 2 D, L. R7289.~ 
CAN. 


y (p. 525) xi. .]— 

The Immunity of the Crown in respect 
of tortious acts of the Crown's servants 
is not destroyed by the fact that the 
Temlskaming & Northern Ontario 
Railway Commission administering a 
public undertaking of the Crown may 
sue & be sued. — Pecoin v. Loxrgan, 
[1934] 4 D. L. R. 776 ; O. R. 701.— 
CAN. 

y (p. 525) xii. .]— 

About 9 a.m. on Jan. 23, 1934, M. 
when going to the Post Office in tbo 
town of 8t. Laurent on business 6c 
while walking on the sidewalk loading 
to the Post Offieo fell 8c broke his 
wrist. It had been raining during the 
night 8c the Bidewalk waa covered with 
ice. At the place where M. fell there 
was a depression in the eement walk 
whioh held the water on the ice. The 
caretaker had spread sawdust on the 
walk instead of tbe sand provided for 
the purpose, 8c this did not adhere to 
the ioe but floated on the water : — 
Held : a Post Office is a publio work 
within the statute ; the act of the 
oorc taker in spreading sawdust where 
water was lying when instructions had 


70 


been given to put sand, was nogligenoe 
on his part which bound the Crown & 
rendered it liable in damages. — 
Lupgkr Marooux v. R., [1937] 

Kx. <J. R. 23.— CAN. 

v (p. 525) xiii. .1 

— suppliant Buffered personal injuries 
& loss by breaking through a plank on 
tbe sidewalk of a roadway leading to & 
from the north end of Chaudiero bridge, 
an interprovincial bridgo crossing tho 
Ottawa river, & connecting tho city of 
Ottawa, Ontario, 8c the city of JIull, 
Quebec. By her petition of right 
suppliant charged “ that the injuries 8c 
loss ro caused ui^uppliant are a direct 
result of the negligence of an officer 
or servant of the Crown while aoting 
within the scope of his duties or employ- 
ment upon a publio work. The said 
negligence consists particularly of 
failure to maintain or keep in proper 
repair the plank sidewalk aforesaid ” : 
— Held : liability of the Crown for 
damages for any death, or injury to the 
person or to property, is qualified 8c 
limited by the Exchequer Ct. Act & 
cannot be enlarged except by express 
words or necessary implication, 8c 
liability for injury resulting from non- 
feasance is excluded. — Jokxla v. R., 
[1937] Ex. C. R. 132 ; [1938] 1 D. L. It. 
559.— CAN. 

y (p. 525) xiv. .] 

— The penitentiary of St. Vincent do 
Paul is a “ public work ” within Ex- 
chequer Ct. Act. — Labelle v. R. f 
[1938] 1 D. L. R. 808.— CAN. 

y (p. 525) xv. .] — 

R. C. M. P. constable patrolling the 
Driveway in Ottawa is not engaged on a 

E ublic work. — Morrison v. R., [1938] 
!x. C. R. 311 ; [1939] 2 D. L. R. 90.— 
CAN. 

n ip. 525) i. Services rendered to 

committee.) — The Crown is pot liable 
upon a claim for the services rendered 
by any one to a committee. — Kimmitt 
v. R. (1896), 5 Exob. C. R. 130.— CAN. 

f! i. For excess of salaries fixed 

<8? approved by Governor-General in 
Council. }— Burro rmna v. R. (1891), 
20 S. O. R. 420.— CAN. 

ff 11. Wrongful ads of police in 

course of duty.) — Members of the police 
force are priml fade servants of the 
Crown. 8c by virtue of the Crown 
Liabilities Aot, 1910, tbe Crown is 
primA facie liable for wrongful acts 
committed by a member of that Force 
in the oourse of his duty. In order to 
escape liability It Is not sufficient for 
the Crown to show that the police 
officer was performing a statutory duty. 
To take the case out of the Aot there 
must be a lack of one or more of the 
essentials of the law relating to master 
8c servant suoh as that the police 
officer was performing a duty of a 
personal nature whioh made Mm in- 
dependent of the control of the Crown 
pro hoc vice. — Union Govt. v. Thorne, 
[1930] App» D. 47.-8. AF. 
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be put in an answer & pJea that the claim was 
barred by the Indemnity Act, 1920 (c. 48) : — 
Held : (I) the facts stated in the petition did 
not negative the possibility of the proof of 
negligence & the demurrer must be over- 
ruled ; (2) the claim was barred by the 

Indemnity Act, 1920 (c. 48), & there must be 
judgment for the Crown on the answer & 
plea relating to that Act. — Bucknall v. It. 
(1930), 40 T. L. R. 449, C. A. 

305. Add. Citation 48 L. J. Q. B. 455. 

317. Add. Annotation : — Refd. A.-G. for Ontario 
v. McLean Gold Mines Co. (1920), 95 L. J. P. C. 
217. 

824a. Civil action against Crown servant — By 
private person — Discretion of court to order 
trial at bar.] — Anderson v. Gorrie (1894), 
10 T. L. R. 383, C. A. 

339a. .] — In proceedings by information on 

the revenue side of the K. B. Div. claiming 
payment of income tax, the taxpayer cannot 
set off a debt due to him from the Crown. — 
A.-G. v. Guy Motors, Ltd., [1928] 2 K. B. 
78 ; 97 L. J. K. B. 421 ; 139 L. T. 311. 


Sub-sect. 7. — Costs (p. 530). 

See, now , Administration of Justice (Mis- 
cellaneous Provisions) Act, 1933 (c. 36). 

344. Add. Annotation ft : — Consd. Re Letters Patent 
No. 139,207, Re Carbonit Akt. , [1924] 2 Ch. 53. 


Refd, Swift v. Board of Trade, [1926] 2 K. B. 
131. 

345. Add. Annotation : — Refd. Re Letters Patent 
No. 139,207, Re Carbonit Akt., [1924] 2 Oh. 53. 

346. Add. Annotation : — Consd. Re Letters Patent 
No. 139,207, Re Carbonit Akt., [1924] 2 Ch. 53. 

348a. In proceedings under Patents & 

Designs Acts.] — Appcte. applied by originating 
summons under Patents & Designs Act, 
1907 (c. 29), s. 29, as amended by Patents & 
Designs Act, 1919 (c. 80), s. 8, for an inquiry 
as to the remuneration proper to be paid to 
them for the user by a Govt, department of 
the patented invention of which they were 
the registered owners. In the course of the 
proceedings, preliminary to hearing of the 
motion, orders were made in which tne litiga- 
tion was treated, with the acquiescence of 
both litigants, as subject to the ordinary 
rule as to costs, & on two occasions orders 
were made requiring appets. to give security 
for costs. After the hearing had proceeded 
for some time appets. withdrew their claim 
in view of a prior trial of the invention found 
to have been made on behalf of the Govt, 
which, by virtue of the proviso to Patents & 
Designs Act, 1919, s. 8, entitled the Govt, to 
make use of it thereafter without payment. 
On the question how the costs ought to be 
borne: — Held: (1) under that part of 
Patents & Designs Act, 1919, wiiich autho- 


PART IX. SECT. 6, SUB-SECT. 2. 

304 ii. .] — R. v. Perreault 

(1922), 66 D. L. R. 671 ; 21 Kxoh. 
C. R. 355. — CAN. 


sd. Reference to head of depart- 

ment .] — Under Exchequer Ct. Act of 
Canada, s. 38, any claim against the 
Crown may be prosecuted by petition 
of right or referred to the ot. by the 
head of the department in connection 
with the administration of whioh the 
claim arises. A claim by applts. for 
compensation in respect of the repudia- 
tion of a contract was so referred by the 
Minister of Railways & Canals. Sub- 
sequently the Crown applied for leavr 
to withdraw the reference : — Held : 
the olaim arose “ in connection with 
the administration ” of the Depart- 
ment of Railways & Canals & came 
within sect. 38, Sc leave must be 
refused. — Dominion Building Corpn., 
Ltd. v. R., [1930] A. C. 90 ; 48 T. L. R. 
22, P. C.— CAN. 


PART IX. SECT. 6. SUB-SECT. 3. 
tf. Right to plead <fr demur together.] 
— In a common law action the Crown 
Is entitled to plead & demur together 
without obtaining leave of the ot. — 
Dempster v. Richardson (1931), 24 
Tas. L. R. 75.— AUS. 


PART IX. SECT. 6, SUB-SECT. 4. 

317 1. Addition of Attorney-General — 
Action affecting rights of Crown — 
Petition of right not applicable .] — 
This was an appeal by the A.-G. for 
Manitoba from an order by which he 
was added as a deft, to an action 
brought against the University of 
Manitoba to enforce agreements under 
which pltfs. had agreed to donate 
certain land as a site for the University 
on the condition that the University 
expended a certain amount of money 
on the grounds Sc in the erection of 
buildings. Pltfs. had transferred to 
the University all of the land originally 
contemplated except 25 acres which, 
under an agreement with the provincial 
Govt., they transferred to the province 
as a site for a school for the deaf. 
The agreements with the University 
were confirmed by an order-in -council 


which also authorised the execution 
of the agreement made with the Crown. 
Pltfs. alleged that thoRe agreements 
were interdependent. & that there 
was in reality a tri -partite bargain 
whereby the Govt, entered into the 
arrangement previously made by the 
Governors of tne University, furnishing 
$500,000 for a school for the deaf as 
part of the general scheme for the 
erection of educational buildings. 
This contention the A.-G. denied. 
PltfB. asked for speciilc performance Sc 
tor an injunction restraining the 
University from doing anything at 
variance with its contract with pltfs., 
& from accepting any money from tho 
Crown for the erection or maintenance 
of university buildings elsewhere than 
on said site. No relief was asked for 
against the Crown ; all that was sought 
with respect to it was a declaratory 
Judgment that tho contracts & 
order-ln -council were not ultra vires : — 
Held : tho appeal should bo dismissed, 
for the reasons : (a) the A.-G. should 
be a party to this notion to represent 
public interests which he alone can 
serve. Moreover his presence was 
necessary to make any declaratory 
Judgment which might be given 
binding upon the Crown ; (b) petition 
of right is not the proper remedy in 
this case, for there was no direct claim 
made against the Crown ; (c) the case 
falls within the ambit^of cases where 
the A.-G. is properly Joined. — Tuxedo 
Holding Co., Ltd. v. University op 
Manitoba & A.-G. for Manitoba, 
[19301 1 W. W. R. 4G4 ; 3 D. L. R. 
250 ; 38 Man. L. R. 506 ; affg. t [19301 
1 D. L. R. 435.— CAN. 


PART IX. SECT. 6, SUB-SECT. «. 

837 vi. .1 — Estoppel cannot be 

invoked against the Crown. — R. v. 
TessieR (1921), 21 Exch. C. H. 150.— 

CAN. 


339 iii. — .1 — A subject has no 
right to set off In an action brought by 
the Crown. — R. (Minister op Agri- 
culture for Saskatchewan) r. 
Bourke, fl925] 3 D. L. R. 537 : [1925] 
2W.W.H 397 : 19 Saak. L. R. 483.— 
CAN. 


339 iv. .1 — A right of sot-off 

does not exist against the Crown. — 
It. v. British American Bank Note 
Co. (1901), 7 Exch. C. R. 119.— CAN. 

o i. .] — A counterclaim cannot 

be pleaded against the Crown as of 
right. — A.-G. for Ontario v. Russell 
(1921), 64 D. L. R. 69 ; 49 O. L. R. 
103.— CAN. 

o ii. .] — A Biibjoct has no right 

to counterclaim in an action brought 
by tho Crown. — R. (Minister op 
Agriculture for Saskatchewan) v. 
Bourke. [1925] 3 D. L. R. 637 ; 
f 1 925] 2 W. W. It. 397 ; 19 Sask. h. It. 
483.— CAN. 

sm. Whether action brought in right 
namr. ]— In an action concerning trans- 
actions under Soldiers Settlement Act, 
defts. contended that the action should 
have been brought in tho name of the 
Soldiers Settlement Board Sc not in that 
of the Crown : — Held : action properly 
instituted in that of the Crown. — R. e. 
Sayward Trading Sc Ranching Co., 
Ltd., [19241 Exch. C. R. 15.— CAN. 


PART IX. SECT. 6, SUB-SECT. 7.— A. 

■p. Crown Costs Act , R. S. B. C., 
1911 (c. 61 ) — Effect of.}— Held: not 
to apply to the Crown in right of 
Dominion, the statute not making it 
clear in express terms or by necessary 
intendment that the referenoo is to the 
Crown other than in right of tho pro- 
vince only. — Montreal Trust Co. v . 
R., [19241 1 D. L. R. 1030 ; 1 W. W. R. 
657 ; 33 B. C. R. 280.— CAN. 

•e. Grown Costs Act , R. S. B. C., 
192#.]— Crown Costs Act, R. 8. B. C., 
1924, forbids the awarding of costs 
either in favour of or against the 
Crown as represented by the Govt, of 
the province of British Columbia. — 
R. v. CONWAY (B. C.), [1929] 3 W. W. R. 
268 ; 52 Can. Grim. Can. 101.— CAN. 

•t. .] — Crown Costs Act, R* S. 

B. C., 1924, does not apply to a prose- 
cution under a Dominion Act. On 
dismissing an appeal from a conviction 
under such an Act, costs were, there- 
fore, given to the Crown. — R. v. 
Tronbon. [1032) 1 W. W. R, 587 ; 
57 C. C. C. 383.— CAN. 
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rifled proceedings against a Govt, department, 
there was no express mention of costs, & the 
authority to deal with them was derived from 
the general jurisdiction of the ct., A the ct. 
had, therefore, no authority to depart from 
the common law rule that the Crown neither 
paid nor received costs, unless the special 
circumstances of the particular case justified 
it in so doing; (2) having regard to the orders 
that had been made before the hearing of the 
motion, & particularly to the two orders for 
security for costs, the ct. would infer an 
agreement between the parties that each of 
them should be treated as ordinary litigants 
as regarded liability for costs. — Be Letters 
Patent No. 139,207, Be Oarbonit Akt., 
[1924] 2 Oh. 58 ; 93 L. J. Ch. 809 ; 131 L. T. 
89 ; 40 T. L. E. 421 ; 68 Sol. Jo. 476 $ 41 
R. P. 0. 203, 0. A. 

Annotation : — Am to ( 1) Gonad. Swift v. Board of Trade. 

[1026] 2 K. B. 131. 

.] — See, generally , Patents. 

348b. As to validity of patent — Action 

against Air Council.] — Held : there was no 
reason for departing from the ordinary rule 
that the Crown neither paid nor received 
costs. — Rowland v. Air Council, [1923] 
W. 72. 

367. Add* Annotation : — Apld. Pathe of Prance v. 
Harris, Same v. Mansbridge (1926), 42 

T. L. R. 760. 


868. Add* Annotation : — Refd. Be Letters Patent 
No. 139,207, Be Oarbonit Akt., [1924] 2 Oh. 53. 
878. Add . Annotations’: — As to (1) Apld. Sterling 
Trust I? . I. R. Comrs., I, R. Comm v. Sterling 
Trust (1925), 12 Tax Gas. 868. Consd. 
Birmingham Gorpn. v* I. R. Comrs., [1929] 
2 K. B. 187 ; Central London Railway v. 
I. R. Comrs., London Electric Railway v. 
1. R. Comrs., Metropolitan Railway v. 1. R. 
Comrs. (1934), 151 L. T. 333. Retd. 

Ltdpaard’s Vlei Estate & Gold Mining Co. v. 
I. R. Comrs. (1930), 99 L. J. K. B. 330. 

373a. Arbitration to assess compensation tor 

requisitioned goods.] — In assessing the com- 
pensation to be paid for bacon requisitioned 
by the Pood Controller under Defence of the 
Realms Regulations : — Held : the arbitrator 
had no power to order the Crown to pay the 
costs of the reference & award. — Swibt & Co. 
v. Board of Trade, [1926] 2 K. B. 131 ; 95 
L. J. K. B. 834 ; 135 L. T. 391 ; 42 T. L. R. 
401, 0. A. 


Annotation Refd. Inglewood Pulp & Paper Co. v. New 
Brunswick Electric Power Commission, [1928] A. O. 492. 


876. Add* Annotation: — Refd. Be Letters Patent 
^o. 139,207, Be Oarbonit Akt., [1924] 2 Oh. 53. 


382. Add. Annotation : — Refd. R. v* Provisional 
Government (General of the Forces) (1922), 
67 Sol. Jo. 125. 


384a. .] — Wolfe Tone's Case (1798)> 

27 State Tr. 613. 


Part XII. — The Crown 

887. Add. Annotations As to (1) PoUd. White, 
Child & Beney v. Simmons, White, Child 
& Beney v. Eagle, Star & British Dominions 
Insce. (1922), 127 L. T. 571. Consd. Bank of 
Ethiopia v. National Bank of Egypt & 
Liguori, [1937] 3 A}1 E. R. 8 ; Haile Selassie 
r* Cable & Wireless, Ltd. (No. 2), [1939] 
Oh. 132. Refd. Duff Development Co. v* 
Kelantan Government, [1921] A. C. 797 ; 
Russian Commercial & Industrial Bank v 
Comptoir D’Escompte de Mulhouse (1924), 
93 L. J. K. B. 1098 ; Lazard Bros. & Co. v. 
Midland Bank, Ltd. (1932), 49 T. L. R. 94 ; 
Banco de Bilbao v. Key, [1938] 2 All E. R. 
253. As to (2) Apld. The Jupiter (1924), 
93 L. J. P. 150. Generally , Refd. Musmann 
v. Engelke (1927), 43 T. L. R. 685; Be 
Russian Bank for Foreign Trade, [1933] Ch. 
745 ; Oompania Naviera Vascongada v. 
Cristina S.S., J1937] 4 All E. R. 313; The 
Arantzazu Mendi, [1939] P. 37. 

387a. ] — The Bank of Ethiopia 

was formed under the law of Ethiopia in 1931. 
It was a bank of issue & was the only bank in 
the Ethiopian Empire. In the autumn of 


in Foreign Relations. 

1935 hostilities began between Italy & the 
Ethiopian govt. & on May 1, 1936, the 
Emperor left the country. On May 6, 1936, 
the Italian army entered the capital & there- 
after the affairs of the bank were carried on 
under the supervision of the representative 
of the Italian authorities. In Dec. 1936, the 
British govt, recognised the Italian govt, as 
being the de facto govt, of the area then under 
Italian oontrol. On June 20, 1936, a govt, 
decree, valid according to the law as re- 
cognised & administered by the de facto 
govt., had placed the bank in liquidation t& 
appointed a liquidator : — Held : ( 1 ) it was the 
duty of the ct. to treat the acts of the de 
facto govt, with all the respect due to the acts 
of a duly recognised foreign sovereign state, 
A this was not affected by the fact that the 
British govt, in addition to recognising a de 
facto govt., recognised the Emperor as a de 
jure monarch ; (2) the Bank of Ethiopia 
had been dissolved under or by virtue of the 
laws of the country under which it was incor- 
porated, & had accordingly ceased to ejdst, 
except in so far as might be necessary for the 


PART IX. SECT. 6, SUB-SECT. 7.— C. 

1 1 . On appeal *) — Under Crown 

Costa Act, R. S. B. C., o. 61, oosta of an 
appeal oannot be given against the 
Grown, though ooats in the lower ot. 
may by direotion of the ct, — R. e. 
Cassis (1922). 70 D. L. R. 216 ; 38 
Can. Crim. Oas. 198.— CAN. 


t If. Under Fire Marshal 

Act, 1921 (a 16).] — A local assistant to 
the fire marshal in carrying out the 
duties imposed on him by the above 
Act is an “ officer, servant or agent of 


& acting for the Crown " within Crown 
Costs Act, R. 8. B. 0., 1911 (o. 61), & 
costs of an appeal to the county ct. 
may be given against a local assistant 
to the fire marshal. — Watson 
Howard, (1924 ] 4 D. L. R. 664 ; [19 
3W.W.R. 401 ; 34 B. C. R. 449, 
GAN. 

t ill. Under Summary 

Conviction* Act, R. 8. B. O, 1934 
(c. *46).}— Crown Costs Aot» R. 8. B. C., 
1924 (o. 62), is a bar to the awarding 
of oosts against the Crown on an 
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appeal under Summary Oonvtotkma 
Act, R. S. B. ex, 1924, form a oon* 
vfotion for an offence against Govt. 
Liquor Act, R. 8. B. C.,1924 (o. 146). 
— R. v. McLakb, R. a. Noon, [1927] 
1 W. W. R. 701 ; 47 Can. Grim. Gas. 
208; 38 B. C. R. 306.— CAN. 

tlv. In proceeding o* cre d it or 

Orownadmtomrator of UUeetate** estate. 
— Held : neither the Grown nor the 
A.-G. liable for costs.— Carvbb v* 
A.-G. OF PBINC* EDWABD I 
[1926] 4D.L.B. 1106.— GAN. 
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liquidation of its affairs ; (3) no action could 
be brought in the name of the Bank of 
Ethiopia otherwise than by or under the 
authority of the duly constituted liquidator 
of the bank. — Bank op Ethiopia v. National 
Bank op Egypt & Liguori, [1037] Oh. 613 ; 
£1987] 8 All E. R. 8 ; 106 L. J. Oh. 279 ; 167 
L. T. 428 ; 63 T. L. R. 761 ; 81 Sol. Jo. 
479. 


Annotations : — As to 

[1938] 2 AH E. R. 25 , 

Ltd. (No. 2), [1939] Ch. 182. 


(1) Reid. Banco de Bilbao v. Rey, 
►3 ; Halle Selassie v. Cablo 6c Wireless, 


887b. .] — The cts. of this country 

are bound to treat the acts of a govt., whicn 
His Majesty’s Govt, recognises as the de facto 
govt, of a certain area in a foreign country, as 
acts which cannot be impugned as being the 
acts of an usurping govt., & the cts. are 
bound to treat the acts of a rival govt, claim- 
ing jurisdiction over the same area, even 
though the latter govt, is recognised by His 
Majesty’s Govt, as the de jure govt, of the 
whole country, as a mere nullity in that area. 

Pltf. bank was a co. constituted under the 
laws of Spain having its corporate home at 
Bilbao. It had a branch in London, of which 
the two defts. were the managers. Until 
1937 the affairs of the bank were conducted 
by a board of directors elected by the share- 
holders in accordance with the articles 
regulating the bank. On Oct. 6, 1930, the 
Basque country, in which Bilbao is situated, 
was constituted an autonomous State within 
the Spanish State. On Dec. 23, 1930, the 
Basque autonomous State made a decree 
under which, by an order dated Jan. 6, 1937, 
a new board was appointed for pltf. bank in 
substitution for the existing board. The 
new board desired to obtain control of the 
London branch, & accordingly purported to 
determine the power of the two defts. as 
agents for the bank & appointed a new 
manager. The two defts., however, refused 
to hand over the branch to the new manager. 
Two actions were thereupon brought in the 
name of the bank to restrain the two defts. 
from continuing in control of the London 
branch & its assets. Lewis, J., on June 4, 
1937, held that according to the law of 
Spain the decrees of the Basque govt, were 
ineffective, & that consequently the new 
board set up by the order of Jan. 6, 1937, had 
no legal right to act as tho board of the co., & 
that therefore the new manager had no man- 
date from the co. He accordingly gave 
judgment for the two defts. Pltf. bank 
appealed. Meanwhile the insurgents under 
General Franco had been approaching Bilbao, 
& on June 16, 1937, the new board left the 
office of the bank at Bilbao, & removed the 
bank’s documents ultimately to Barcelona. 
On June 19, 1937, Bilbao was occupied by the 
insurgent forces under General Franco. It 
appeared from a letter written by the Foreign 
Office on Feb. 17, 1938, that the govt, set 
up by General Franco in the Basque country 
alter the capture of Bilbao was recognised by 
the British Govt, as being the govt, which 
exercised de facto administrative control over 
the Basque country, including Bilbao, At 
the same time the British Govt, recognised 
the Republican Govt, of Spain as the de 
jure govt, of the whole of Spain, including the 
area over which it recognised General Franco’s 
Govt. aB exercing de facto administrative 


control. On Aug. 22, 1937, the President of 
the Spanish Republic made a decree that the 
registered office of all cos. which had been 
established in the Basque country should be 
deemed to be transferred to either Valencia or 
Barcelona. On Sept. 30* 1937, the President 
made a decree v&liding all the decrees of the 
Basque Govt, which Lewis, J. had declared 
invalid. This decree was subsequently rati- 
fied by the Cortes : — Held : by the Ot. of 
Appeal, the question as to what body of 
directors had the legal right to represent 
pltf. bank must depend upon the articles 
under which it was constituted, & the con- 
struction of those articles must be governed 
by the law from time to time prevailing at 
the place where the corporate home was set 
up, & that must be the law of the govt, 
recognised by the British Govt, as being the 
de facto govt, of the territory in which Bilbao 
was situated, & the laws purporting to affect 
pltf. bank, which had been made by the 
Republican Govt, of Spain at a time when it 
was no longer in de facto control of tho 
Basque territory, must be disregarded. — 
Banco de Bilbao v. Sancha, Banco de 
Bilbao v. Rey, [1938] 2 K. B. 170 ; [1938[ 
2 All E. R. 263 ; 107 L. J. K. B. 081 ; 169 
L. T. 309 ; 64 T. L. R. 003 ; 82 Sol. Jo. 264, 
C. A. 

Annotations: — Consd. The Arantzazu Menrll, [19391 P. 37. 

Hailo Selassie v . Cable & Wiroless, Ltd., (No. 2) [1939] Ch. 

182. 

887c. Decrees of Russian Soviet Government 

— Effect of ,]~~The English cts. will not inquire 
into the validity of acts done by a recognised 
foreign Govt, against its own subjects in 
respect of property situate in its own territory. 

In 1918 a section of Russian revolutionaries 
took & retained possession of movables in 
Russia belonging to pltf. against her will. 
The act of those revolutionaries was sub- 
sequently adopted by the Soviet Govt, as 
the de jure Govt, of Russia. In 1928 the 
movables in question were sold in Russia 
by the Soviet Republic to defts., who brought 
them to England. In an action by pltf. to 
recover those movables or damages for their 
detention or conversion : — Held : the action 
failed, as the ct. could not inquire into the 
validity of the acts of a foreign sovereign 
Power which had been recognised by the 
Govt, of this country. — P alky (Princess 
Olga) v, Wbisz, ri929] 1 K, B. 718 ; 98 L. J. 
K, B. 405 ; 141 L. T. 207 ; 45 T. L. R. 365 ; 
73 Sol. Jo. 283, 0. A. 

Annotations: — Retd. Be Russian Bank for Foreign Trade* 

[10331 Ch. 745. De Be6che v. South American Stores, Ltd.* 

8c Chilian Stores, Ltd., [1936] A. 0. 148. 

.] — See, also , Companies, 

Nos. 8523, 8523a-8523d, 8524, 8527a-8527d, 

* ante , 

On liability of Russian 

reinsurance company under reinsurance 
treaties.] — See Insurance, No, 712a, post, 

Cancellation of life assuranee.] 

— See Conflict of Law^, No. 040b, ante, 

387d. Declaration by representative of foreign 
Sovereign as to ownership of property — How 
far eoneluslve.1 — A declaration by the repre- 
sentative of a foreign Sovereign as to owner- 
ship of personal property in this country is 
not conclusive in an action between private 
persons, when no question of the immunity 
of the sovereign State from the jurisdiction 
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of the ct. is concerned. — T he Jupiter (No. 3), 
[1927] P. 250 ; 97 L. J. P. 33 ; 137 L. T. 333; 
43 T. L. B. 741 ; 17 Asp. M. L. 0. 250, 0. A. 

Annotations Refd. First Russian Insee. v. London & Lan- 
cashire Inaoe. [1928] Oh. 922 ; Re Russian Bank for 
Foreign Trade, [1933] Ch. 745. 

888. Citations : — For M Ooop. Pr. Oas. 501 ; 9 

L. J. O. S. Oh. 215 ; 47 B. R. 619, L. C.,” 
read “ Coop. Pr. Oas. 501 ; 47 B. B. 619 ; 
sub nom. Thompson v. Barclay, 9 L. J. O. S. 
Oh. 215, L. 0. ; previous proceedings (1828), 
6 L. J. O. S. Ch. 93.” 

889. Add. Annotation: — Refd. Foster v. Driscoll, 
Lindsay v . Attfield, Lindsay v. Driscoll, [1929] 
1 K. B. 470. 

891. Add. Annotations: — Refd. The Tervaete, 
[1922] P. 259; Bngelke v . Musmann, [1928] 
A. 0. 433. 

892. Add. Annotation : — As to (2) Refd. The 
Tervaete, [1922] P. 259. 

894. Add. Annotations : — Consd. Duff Develop- 
ment Co. v. Kelantan Government, [1924] 
A. C. 797 ; Compania Naviera Vascongada 
v. Cristina S.S., [1938] A. C. 486; Haile 
Selassie o. Cable & Wireless, Ltd., [1938] 3 
All E. It. 384 ; The Arantzazu Mendi, [1939] 
P. 37. Refd. The Tervaete, [1922] P. 
259 \ Re Bjornslad Ac Ouse Shipping Co., 
[1924] 2 K. B. 673 ; Compania Mercantile 
Argentina v. United States Shipping Board 
(1924), 93 L. J. K. B. 816; The Jupiter 
(1924), 93 L. J. P. 160; The Jupiter (No. 3) 
(1927), 137 L. T. 333; Bngelke v. Musmann, 
[1928] A. O. 433. 

395. Add. Annotation : — As to (2) Refd. Dickinson 
v. ’Del Solar (1929), 45 T. L. It. 637. 

396. Add. Annotation : — Refd. Musmann v. 
Bngelke (1927), 96 L. J. K. B. 824. 

401. Add. Annotation : — Apld. The Tervaete, 
[1922] P. 259. 

408. Add. Annotation : — Refd. Fenton Textile 
Assocn. v . Krassin (1921), 38 T. L. B 259. 

409. Add. Annotation : — Consd. Musmann v . 
Bngelke (1927), 96 L. J. K, B. 824. 

411. Add. Annotation : — Consd. Engelke r. Mus- 
mann, [1928] A. C. 433. 

412a. Chief of mail department — Within privilege.] 

— Held : the rule as to immunity from civil 
proceedings, on the ground of diplomatic 
privilege, extended to a domiciled subject 
of the United States who was the chief of 
the mail department of the United States 
Embassy in London. — A ssurantih Com- 
paqnie Excelsior v. Smith (1923), 40 
T. L. B. 105, O. A. 

418. Transfer paragraphs (2) to (5) to No. 421, 
post. 

Annotations : — For the existing annotations 
read “ Refd. Re Republic of Bolivia Ex- 
ploration Syndicate, [1914] 1 Oh. 139.” 

418a. Evidence— Settlement by Attorney-General 
on Instructions of Foreign Office.] — A state- 
ment made to the ct. by the A.-G., on the 
instructions of the Foreign Office, as to the 
status of a person claiming immunity from 
judicial process on the ground of diplomatic 
privilege, whether as ambassador or as a 
member of the ambassador’s staff, is con- 
clusive. % 

Deft, in an action in the K, B. Div. for 


arrears of rent took out a summons to set 
aside the writ, on the ground that he was a 
member of the staff of the German Embassy, 
<fc filed two affidavits in support of his 
application. Pltf . applied for leave to cross- 
examine deft, upon his affidavits. The judge 
ordered deft, to attend for cross-examination. 
On appeal the A.-G. attended at the request 
of the Foreign Office, Ac on the invitation of 
the ct. informed them that deft, had been 
appointed a member of the staff of the 
German Ambassador under the style of 
consular secretary, & had been received in 
that capacity by the British Govt. : — Held : 
(1) the statement of the A.-G. was binding 
on the ct., & deft, was entitled to diplomatic 
privilege ; (2) (Lord Dunedin) apart from 
that statement, the order for the cross- 
examination of deft, would have been 
justified. — Bngelke v. Musmann, [1928] 
A. 0. 433 ; 97 L. J. K. B. 789 ; 139 L. T. 
680 ; 44 T. L. R. 731, H. L. ; revsg. S. O. 
sub nom. Musmann v. Bngelke. [1928] 1 
K. B. 90, C. A. 

420a. Action of detinue by wife against hus- 

band.] — Differences having arisen between 
♦husband Ac wife as to the ownership of a 
' yacht, the wife issued a writ in rem for pos- 
session of the yacht. The husband was an 
assistant military attache on the staff of 
H.M. the King of the Belgians in London & 
included in the list jwepared by Jl.M. Govt, 
under the Diplomatic Privileges Act. He 
accordingly entered a conditional appearance 
Ac moved to set aside the writ on the grounds 
that he was immune from process & that the 
yacht was owned by him Ac in his possession 
Ac control. The yacht, which was laid up 
at Southampton in the hands of Messrs. 
Thornycroft, who took their orders from 
deft., was registered in deft.’s name. Pltf.’s 
case was that the yacht hail been bought 
with her money Ac that every thing deft, did 
in connection with the. yaflht was done as 
pltf.’s agent. She alleged that deft/s right 
to possession must be decided before the 
question of diplomatic immunity could be 
gone into ; the immunity conferred on an 
Ambassador’s staff by the Diplomatic Pri- 
vileges Act was not comparable with the 
immunity of a sovereign State ; Ac, as regards 
privately owned property, unconnected with 
the office held by deft., the immunity claimed 
did not exist : — -Held : first it must be deter- 
mined whether deft, did or did not enjoy 
diplomatic immunity, Ac, if he did, whether 
the action impleaded him ; on the evidence 
he had full diplomatic immunity Ac had such 
possession of the yacht as would render it 
necessary for some legal process to issue to 
deprive him of it ; Ac the writ, which in effect 
commenced an action of detinue against him, 
must be set aside. — The Amazone, [1939] 
P. 322 ; 55 T. L. R. 787. 


421, After the catchwords insert paragraphs (2) 
to (5) from No. 413, ante , substituting the 
numbers " (1), (2), (3). (4),” for “ (2), (3), 
(4), (5).” 


Citations : — For " No. 413, ante,” read 
” (1832), 1 Or. Ac M. 117 ; 1 Dowl. 583 ; 3 
Tyr. 184 ; 2 L. J. Ex. 13 ; 149 E. R. 338.” 


Annotations .* — As to (1) Consd. Parkinson v. Potter (1885), 
16 Q. B. D. 152. As to (3) Con sd. Parkinson v. Potter 
(1885), 16 Q. B. D. 152. Rtfd. Engelke v. Musmann, 
[1928] A. a 433. 
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421a. Liability to be cross-examined to 

ascertain status.] — Engelke v. Musmann, 
No. 418a, ante . 

422. Add. Annotation : — Refd. Engelke v. Mus- 
mann, [1928] A. C. 433. 

425. Add. Annotation : — Refd. Engelke v. Mus- 
mann, [1928] A. 0. 433. 

427. For 44 No. 413, ante” read 44 No. 421, ante.” 

429. Add. Annotation : — Refd. Engelke v. Mus- 
mann, [1928] A. 0. 433. 

480. Add. Annotation : — Refd. Musmann v. 
Engelke (1927), 00 L. J. K. B. 824. 

431. Add. Annotation : — Refd. Engelke v . Mus- 
mann, [1928] A. O. 433. 

432. Add. Annotation : — Refd. Musmann v. 

Engelke, [1928] 1 K. B. 90. 

435. Add. Annotation : — As to (2) Refd. Musmann 
v. Engelke (1927), 90 L. J. K. B. 824. 

436. For 44 No. 413, ante” read “ No. 421, ante” 

445. For “ No. 413, ante” read “ No. 421, ante.” 

447. Add. Annotation : — Refd. Musmann r. 

Engelke (1927), 90 L. J. K. B. 824. 

447a. .] — Engelke v. Musmann, No. 418a, 

ante. 

462a. No waiver of privilege from execution.] 

— An ambassador in this country is entitled 
to complete immunity from the jurisdiction 
of the local cts. except in cases in which he 
submits to or invites the jurisdiction. Where 
an ambassador, sued as administrator to an 
intestate’s estate, has submitted to the 
jurisdiction down to judgment, & an order 
has been made determining his liability to 
pay money into ct., he can still assert his 
immunity from process by way of execution 
& set up Diplomatic Privileges Act, 1708 
(c. 12), as an answer to an application for 
leave to issue execution against his personal 
property. — Re Suarez, Suarez v. Suarez, 
[1917] 2 Ch. 131 ; 86 L. J. Ch. 073 ; 117 
L. T. 239 ; 33 T. L. R. 405 ; 61 Sol. Jo. 524. 

465. Add. Annotations : — Consd. Dickinson v. Del 
Solar (1929), 45 T. L. R. 637. Refd. Engelke 
v. Musmann, f!928] A. C. 433. 


465a. By order of diplomatic superior.] — 

Deft., who was First Secretary of the Peruvian 
Legation, took out a policy of insurance 
against legal liability to members of the 
public in connection with the driving of his 
motor car, the policy providing that “the 
assured . . . shall not in any way act to the 
detriment or prejudice of the (insurance) 
co.’s interests,” Sc that 44 the co is entitled 
to take absolute oontrol of all negotiations & 
proceedings.” Pltf. brought an action for 
personal injuries against aeft., & the latter 
served on the insurance co. a third-party 
notice claiming an indemnity. An appear- 
ance without protest was entered in the action 
on behalf of deft., Sc, as the Peruvian Minister 
forbade deft, to raise the plea of diplomatic 
immunity, no such plea was inserted in the 
defence. The jury found a verdict for pltf. 
for damages, Sc the insurance co. repudiated 
liability on the ground that deft, had broken 
the conditions of the policy by insisting that 
the plea of diplomatic immunity should not 
be raised : — Held : the privilege of diplomatic 
immunity was waived by the entry of appear- 
ance without protest. — Dickinson v. Del 
Solar, [1930] 1 K. B. 370 ; 99 L. J. K. B. 102 
142 J,. T. 00 ; 45 T. L. R. 037. 


Sect. 5. — PASSPORTS (Vol. XI., p. 543). 

474a Property of the Crown.]— A passport issued 
by the British Passport Office on behalf of the 
Secretary of State for Foreign Affairs to a 
person who afterwards becomes bkpt. is the 
property of the Crown & not the 4 ‘ property ” 
ot the bkpt. within Bkpcy. Act, 1914 (c. 59). — 
Re Suwalskv. Suwaksky v. Trustee Sc 
Official Receiver, ( 1928] B. Sc C. R. 142, 
474b. Order for custody of child — Notice to Pass- 
port Office.] — Practice Note, [1938] W. N. 
136. 

Forgery of .} — See Criminal Justice Act, 1925 
(c. 86), s. 30. 


Part XIII. — The Crown in relation to War and Peace. 


477. Add. Annotation: — Generally , Refd. Nether- 
lands- American Steam Navigation Co. v. 
Procurator-General (1925), 42 T. L. R. 81. 

488. Add. Annotation: — As to (1) Refd. Foscolo 
Mango 8c Co. v. Stag Line, Ltd., [1931] 2 
K. B. 48. 

485. Add. Annotation : — Consd. Kawasaki Risen 
Kabushiki Kaisha of Kobe v. Bantham S.S. 
Co. (No. 2], [1939 J 1 All E. R. 819, 


487a. J — By a policy of insurance 

effected on Nov. 2, 1918, during the European 
War, deft, agreed to pay to pltf. a certain 
sum 44 in the event of peace between Great 
Britain Sc Germany not being concluded on 
or before June 30, 1919.” On June 28, 
* 1919, these Powers signed a treaty of peace, 

but they did not exchange Sc deposit ratifica- 
tions of the treaty until Jan. 1920. In an 
action brought by pltf. against deft, upon the 


PART XII. SECT. 3. 

469 i. Whether consent of legislature 
necessary — Interference with private 
rights .}-— In Canada or Great Britain a 
treaty does not confer, as between the 
state Sc the subject, or as between 
subjects, any rights upon the latter : — 
Held : therefore, the Ashburton Treaty 
relating to water rights, never haring 
been validated by statute, is no pare 
of the law of this country, but ft is 
binding in honour on the Crown Sc 
Its successors. — Re Arrow River Sc 
Tributaries Suns Sc Boom Co., 


[1932] S. C. R. 495 ; 2 D. L. Jl. 250.— 

CAN. 


PART XR SECT. 5. 

sk. Power to refuse. I — Under the 
Passports Act, 1920, the Minister has 
either a discretionary power to refuse 
to issuo a passport or at least a dis- 
cretionary power to cancei any passport 
which has been issued, & he is not under 
any duty to hear representations of 
any other person on the subject, Sc 
while he carries out his duties honestly, 
the ct. will not review the exercise of 

75 


his discretion. The absence of the 
consent by a husband or wife to the 
departure of the other spouse docs not 
preclude the Minister from granting 
a passport.— It. v. Paterson. Ex p. 
Purves (1937), 43 Argus L. R. 344 ; 
10 A. L. J. 468.— AUS. 

PART XIII. SECT. 2. 

487 I. Treaty of peace — Ratification 
by sovereign authority necessary .) — Re 
90th Battalion, Winnipeg Rifles, 
[1923] 1W.W.H 37.— CAN. 

487 li. Between Great Britain dr 



Cases 487a — 499b. English and Empire Digest Supplement, 


policy in Aug. 1919 : — Held : peace had not 
been concluded between these Powers on 
or before June 30, 1919, within the policy, 
& pltf. was therefore entitled to succeed in 
the action. — Kotzias v. Tyser, [1920] 2 
K. B. 69 : 99 L. J. K. B. 529 ; 122 L. T. 795 ; 
36 T. L. R. 194 \ 15 Asp. M. L. 0. 16. 

Annotation : — Polld. Lloyd v. Bowring (1920), 86 T. L. R. 

S97. 

487 b. _ ,] — For the purpose of a contract 

to pay a sum of money “ if peace is not 
declared ” by a certain date between two 
nations at war, peace is not declared until 
the ratification of the treaty of peace. — 
Lloyd v. Bowring (1020), 36 T. L. R. 397. 

487c. Whether subject’s debt discharged.] — 

Troner v . Hassold (1670), 1 Oas. in Oh. 173 ; 
22 B. B. 748. 

487d. S. P. Weymbbrg v. Touch (1669), 1 Oas. in 
Oh. 123 ; 22 B. B. 724. 

496. Add. Annotation : — Retd. Oayzer, Irvine v. 
Board of Trade (1920), 95 L. J. K. B. 1054. 

498. Add. Annotation: — Refd. Commercial & Estates 
Co. of Egfrpt v . Board of Trade, [1925] 1 
K. B. 271. 

499. Add. Annotations : — As to (1) Refd. Federated 
Coal & Shipping Co. t>. B., [1922] 2 K. B. 42. 
As to (4) Refd. A. & B. Taxis v. Secretary of 
State ‘for Air, [1922] 2 K, B. 328 ; Matthey 
v. Curling, [1922] 2 A. 0. 180 ; He Colnbrook 
Chemical & Explosives Co., A.-G. v. The 
Co., [1923] 2 Ch. 289 ; Commercial A Estates 
Co. of Egypt v. Board of Trade, [1925] 1 K. B. 
271 1 Rowland A Mackenzie-Kennedy v. Air 
Oouhcil (1927), 98 L. J. Oh. 470. Generally , 
Refd. Netherlands- American Steam Naviga- 
tion Co. v. Procurator-General (1925), 42 
T. L. B. 81 ; France Fenwick v. R., [1927] 
1 K. B. 468. Generally , Refd. Austrian 
Property Administrator v. Russian Bank for 
Foreign Trade (1931), 47 T. L. R. 560. 

499a. Under Indemnity Act, 1920 (c. 48)— 

“ Direct loss or damage ” — What Is.] — Claim- 


ants carried on business as motor garage 
proprietors in Dublin, where they owned A 
occupied extensive premises peculiarly well 
suited to their purposes. These premises 
were taken by the Govt, under powers con* 
ferred by statute for the defence of the realm. 
Claimants, having ivied A failed to acquire 
premises temporarily, took the only reason- 
able course ; they bought other premises, 
fitted thefn for use as a garage, A transferred 
to them all the appliances of their business 
which they thus continued to carry on as well 
as they could. When the Govt, retired from 
possession of the original premises claimants 
sold the substituted premises. They alleged 
that the difference between the amount 
they had expended in acquiring the substi- 
tuted premises A fitting them for use as a 
garage on the one hand, A the sum they 
received on the sale of the substituted 
premises on the other hand amounted to 
£3,429. They claimed this sum as an item 
of “ direct loss or damage incurred or 
sustained by reason of interference with ” 
their “ property or business ” within sect. 
3,(1) (6) of the above Act : — Held : “ direct 
loss or damage ” may include consequential 
damage, A the item claimed could not be 
entirely excluded as indirect loss, but the 
amount to which claimants might be entitled 
in respect thereof must be .assessed by the 
War Compensation Ct. — A. A B. Taxis, Ltd. 
v. Secretary op State for Air, [1922] 2 
K. B. 328 ; 91 L. J. K. B. 779 ; 127 L. T. 
478 ; 38 T. L. R. 671 ; 00 Sol. Jo. 633, O. A. 

499b. Duty of tribunal assessing com- 

pensation.] — Observations on the question of 
the extent of the duty of the War Com- 
pensation Ot., in deciding a claim for com- 
pensation under the above Act, to dif- 
ferentiate between their findings on issues 
of fact A their findings on issues of law, in 
view of there being, under sect. 2 (1) of the 
Act, no right of appeal except on a point of 
law. — Moffat Hydropathic Oo., Ltd. v. 


enemy countries — Date of signing — 
Effect on option to purchase .] — Parry 


v.~Dctnoan (1921), 65 D. L. R. 761 ; 
[1921] 2W.W.B. 


. 879.— CAN. 


PART XIII. SECT. 8, SUB-SECT. 1. 

at. Order in Council under War 
Measures dot, 1914, a. 6 — Validity 
Held: the omission of an averment 
that the Governor in Council deemed 
an Order advisable for the welfare of 
Canada by reason of the existence of 
real or apprehended war, did not render 
the Order In Council invalid. — P uoslky 
«. Gabson (1922). 50 N. B. R. 414.— 
CAN. 

if. Calling out militia — Liability for 
expenses — Whether on Dominion or 
Province.] — The question referred to 
this ot. was whether the provinoe of 
Nova Sootia was liable, or not, to pay 
to the Dominion of Canada all expenses 
A costs incurred by the latter by 
reason of part ot the active militia ot 
Canada being called out A serving in 
aid of the civil power In the county of 
Cape Breton In 1925, fn a case ot riot, 
upon a requisition, made by the 
A.-G. of Nova Sootia In the form 
prescribed by s. 85 of the Militia Act, 
which Included an undertaking by 
him that these expenses A oosts would 
be paid to the Dominion Govt, by the 
province : — Held : the question should 
be answered In the negative. 8eots. 
80 to 90 of the Militia Aot repose certain 
powers In the person occupying the 


S osition of A.-G. in the provinoe for 
lie time being, bnt the exercise of 
these powers does not in any way 
depend upon the consent of the 
Lieutenant-Governor or of the pro- 
vincial legislature. The Militia Aot 
envisages the A.-G., not in his capacity 
as A.-G. to His Majesty as the Sovereign 
Head of the province, but as a person 
In whom oertaln powers are vested A 
on whom oertaln duties are laid by 
the statute. These sects, apply to 
every provinoe A go Into operation 
independently of tne scope of the 
A.-G. *s authority to bind the provinoe 
In respect of the expenditure of moneys 
for snob purpose. Therefore these 
enactments do not contemplate a 
duty to pay, proceeding from a con- 
tract between the provinoe A the 
Dominion. The revenues of the 

S rovinoe are vested in His Majesty as 
lie supreme head of the provinoe, A 
the right of appropriation of all snob 
revenues belongs to the legislature of 
the provinoe exclusively. SenMe : the 
A.-G., whose duties, in so tar as now 
material, include the supervision of the 
administration of justioe within the 
province, has no statutory authority 
to undertake the payment now 
demanded by the Dominion : the 
subject matters oomprised within the 
supervision of the administration of 
justioe would not embrace authority to 
enter Into such an undertaking. — 
Be Troops m CUpb Breton Rxfxr- 
■nos, [1930] S. CL R. 65; sub worn. 
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A.-G. of Canada v. A.-G. of N.S/ 
[1930] 4 D. L. R. 82. — CAN. 

PART XIII. SECT. 8, SUB-SECT. 8. — A. 

499 i. Whether owner entitled to com-L 
pensation — Possession taken or pur- 
poses of defence .] — R. v. Brown (1920), 
56 D. L. R. 312 ; 20 Exch. C. R. 80.— 
CAN. 

49911. .] — Held: aportionof 

a building occupied by the Govt, as a 
recruiting station was not a ** public 
work ” within Exoh. Ct. Act, s. 20 (c). 
— Wo lie Co. e. R., Powers e. R. 
(1921), 63 D. L. R. 647 ; 63 8. O. R. 
141.— CAN. 

499a i. Under Indemnity Act , 

1920 < e . 48) — Basis of assessment.] — 
A distillery requisitioned during the- 
war, owing to a fire while it was in 4he 
Govt. *s po s se s s i on, oould not be used 
for distilling tor nearly three years 
after Jan. 19, 1919. at which date 
the prohibition against distilling was 
withdrawn. The proprietors having 
claimed compensation for loss of 
profits during the three years : — Held : 
the loss of profits was due, not to the 
war, but to the requisition A the fire, 
A the basis upon which compensation 
fell to be assessed was the prices 
obtainable for whisky during the three 
years, taken In oonjunotion with the 
other circumstances actually exist- 
ing during that period. — Magkbkks 
Bbothsbs «. The Admiralty, [1925] 
S. GL (H* L.) 32. — SOOT. 



VoL XL — Constitutional Law. Cases 499b— 626a. 


Secretary of State fob War (1924), 40 
T. L.B.543 ; 68 Sol. Jo. 635, H. L. 

501. Add. Annotation: — Apprvd. University Col- 
lege, Oxford (Master Sc Fellows) v. Secretary 
of State for Air, [1938] 1 K. B. 648. 

501a. .] — A piece of land in the 

middle of an estate belonging to University 
College, Oxford, was acquired compulsorily 
for the purpose of an aerodrome by the 
Secretary of State for Air under the Defence 
Acts i — Held : the Master <fc Fellows of the 
College were entitled, under Defence Act, 
1842 (c. 94), s. 19, to recover compensation 
for injurious affection of the adjoining land 
by the use to which the acquired land 
might be put. — University College, Ox- 
ford (Master & Fellows) v. Secretary of 
State for Am, [1938] 1 K. B. 648 ; [1938] 
1 All E. R. 69 ; 107 L. J. K. B. 237 ; 159 
L, T, 31 ; 64 T. L. R. 268 ; 82 Sol. Jo. 16, D. C. 

506a. Certificate that taking necessary — 

Mode of granting.] — (1) Where land is being 
acquired compulsorily for military purposes 
under the above Act, the certificate that the 
taking of the land is necessary or expedient 
is duly granted, although the person whose 
land is being acquired has not been heard ; 
for the granting of such a certificate is not a 
judicial, but a merely administrative act. 

(2) It is not a condition precedent to the 
summoning of a jury under sect. 19 of the 
above Act to assess the compensation payable 
to the owner of the land, that the Secretary 
of State for War shall have been put into 
possession of the land under the sect. ; but 
even if it was, that condition precedent would 
have no application to the assessment of 
compensation in such a case under Acquisition 
of Land (Assessment of Compensation) Act, 
1919 (c. 67). — Hutton v. A.-G., [1927] 1 Ch. 
427 ; 96 L. J. Oh. 286 ; 137 L. T. 20 ; 43 
T. L. R. 166 ; 71 Sol. Jo. 159. 

505b. Conditions precedent to assessment of 

compensation — Whether Crown in possession.] 
— Hutton v. A.-G., No. 505a, ante . 

507a. Costs of establishing claim to fund in Court.] 
— Three guineas is a proper sum to allow to 
each successful claimant to a fund in ct. for the 
costs of establishing his claim. — Waterton v. 
Burt (1870), 39 L. J. Oh. 425. 

512. Add* Annotations : — As to (2) Refd. Federated 
Coal & Shipping Co. v. R., [1922] 2 K. B. 
42 ; Rowland v. Air Council (1923), 39 
T. L. R. 228. Generally , Refd. France Fen- 
wick v . R., [1927] 1 K. B. 458 ; Bourne- 
mouth -Swanage Motor Road & Ferry Co. v. 
Harvey, [1930] A. O. 549 ; Famworth v. 
Manchester Oorpn., [1929] 1 K. B. 533. 

615a. Closing of publie footpath over 

land Required.] — The ct. refused an applica- 


tion by the Air Ministry under sect. 6 (3) 
of the above Act, for leave to close per- 
manently a public footpath over land which 
they had purchased under sect. 3 of the Act 
for an air depot. — Secretary of State for 
War v. Middlesex County Council (1923), 

39 T. L. R. 357 s 21 L. G. R. 291. 

521. Add. Annotation : — Generally , Refd. France 
Fenwick v . R„ [1927] 1 K. B. 458. 

526. Add. Citation .*—16 Asp. M. L. O. 205. 

Add. Annotation : — As to (3) Dlstd. A.-G. 
v. Royal Mail Steam Packet Co., [1922] 2 
A. 0. 279. 

526a. Power to Impose payment for licence to sell 
ship to foreigner — Recovery of money paid — 
Indemnity Aot, 1920 (o. 48), s. 1 (1).] — The 
Shipping Controller, purporting to act in 
pursuance of his powers under Defence of 
the Realm Regulations, imposed upon 
suppliants as a condition of granting them 
a licence to sell a steamship to a foreigner 
the payment to him by suppliants of £30,800. 
By their petition of right suppliants alleged 
that the Shipping Controller had no lawful 
authority to impose a condition or to exact 
the payment, which suppliants had paid 
under protest, & that the Shipping Controller 
thereby became liable to repay the money 
to suppliants as money had Sc received to 
their use. The petition of right was not 
brought within one year from the termination 
of the war or within one year from the 
‘ exaction of the money. The Crown demurred 
to the petition, on the ground that the case 
if founded on the alleged tort of the Shipping 
Controller was barred by the above sub-sect., 
& if based on an alleged breach of contract, 
the proceedings not having been brought 
within the prescribed time failed under 
proviso (b) of that sub-sect. A further 
ground of demurrer was that a petition of 
right would not lie against the Crown for 
tort, for the King coula do no wrong. Sup- 
pliants contended that they were entitled 
to waive the tort Sc to sue for money had Sc 
received by the Shipping Controller Sc now in 
the hands of the Crown, Sc that their claim 
so grounded was not a proceeding for or in 
respect or on account of any act of the 
Shipping Controller, Sc therefore was not 
within the terms of the Act : — Held : the 
allegation that suppliants' money had been 
extorted from them by the wrongful act of 
the Shipping Controller was an essential 
part of suppliants' case, from which the 
claim for money had Sc received arose ; Sc 
as such act was one to which the above 
sub-sect, applied, the petition of right was 
barred by that sub-sect. — Bristol Channel 
* Steamers, Ltd. v. R. (1924), 131 L. T, 008 ; 

40 T. L. R. 550 5 08 Sol. Jo. 771. 


PART XIII. SECT. 3, SUB-SECT. 7. 

am. Requisition under Order in 
Council — Pouters of Dominion Govern - 
n*enll — In virtue of Order in Council 
dated Nov. 24, 1916. passed under 
War Measures Aot, 1914 : — Held : the 
Dominion Govt, was empowered to 
requisition shlpa in its own name Sc as 
mm stpal ft not as agent for the British 
Govt, Sc the Minister of Marine Sc 
Fisheries, acting thereunder, h*d no 
power to vary same by addliyr to or 
d er og a ti ng therefrom . — Re Gaston. 
Wtsjuuum Sc Wwgm Sc Gaston, 
Wttjjaiih Sc Wiomobb Steamship 


v . R.(1922), 
b. C. R. 370.- 


5251 


,, 66 D. L. R. 242 ; 
f. — CAN. 
Compensation for requisitioned 


States better guide than English rate .] — 
Re Gaston, Williams Sc Wiomohk Sc 
Gaston, Williams Sc Wigmqre Steam- 
ship Oobpn.^. B. (1922), 66 D, L. B. 
242 21 Exehu O. R. 370.— CAN. 

626 II. LkmaY v. R. 

^922)^68|D. L. R. 489 ; 21 Exoh. CL ft. 

525111. - — Who entitled— Charterer 
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or owner .} — Whereas the right of action 
against the Crown la at common law 
in the owner 8c not in the charterer : — 
Held: the true intent, meaning A 
spirit of War Measures Aot, 1614, a. 7, 
is to maintain 8c preserve to the 
aubjeot any rights possessed by him 
at common law, Sc which he previously 
had notwithstanding that Aot; Sc 
that sect, does not confer upon him 
any new rights to compensation in 
addition to those which he otherwise 
enjoyed. — Warner Quinlan Asphalt 
Co. v. B., [1923] Exeh. O. B. 195. — 
CAN. 




Oases 826b— 684a. 


English and Empire Digest Supplement. 


626b. .] — The Shipping Controller, 

purporting to act under the authority of 
Defence of the Realm Regulations, required as 
a condition of a licence to suppliants to sell 
one of their ships to a foreign firm that they 
should pay a percentage of the purchase 
money to the Ministry of Shipping, & sup- 
liants paid the percentage. On a petition 
of right to recover back the money so paid : — 
Held: (1) the imposition of the condition 
was illegal, & the payment was not a volun- 
tary payment ; (2) the petition of right was 
barred by the above sub-sect. ; it was not 
open to suppliants, by waiving the tort of 
the illegal exaction & suing for money had 
& received, to bring the case within par. (b) 
of the proviso to the sub-sect., for the case 
fell within the exception to the proviso 
as being one in which a claim for compensa- 
tion could have been brought under sect. 
2 (1) (b) ; (3) (Bankes & Sargant, L.JJ.) 
suppliants failed to bring the case within the 
proviso upon the further ground that the 
contracts referred to in paragraph (b) are 
limited to express contracts, <fc do not 
include tlie fictitious contract to repay money 
improperly extorted, the implication of which 
arises upon a waiver of the tort. — B rocklk- 
BANK, Ltd. v. R., [1926] 1 K. B. 62 ; 94 
L. J. K. B. 20 ; 132 L. T. 106 ; 40 T. L. R. 
809 > 69 Sol. Jo. 106 ; 10 Asp. M. L. C. 416, 
O. A. ; revag ., [1924] 1 K. B. 647 


Annotations : — As to (1) Coned. China Navigation Co. v. 
A.-0. (1032), 48 T. L. It. 375. As to (2) PoUd. Marshal 
Shipping Co. t>. It. (1925). 41 T. L. It. 285. Consd. 
Copper Export Assoen. Ino. v. Mersey Docks Sc Harbour 
Board (1932), 48 T. L. R. 542. Generally, Reid. Bristol 
Channel Steamers v. It. (1924), 131 L. T. 608 ; Hardie 
& Lane v. Chilton (1927), 96 L. J. K. 13. 1040. 


5260. .] — Suppliants were re- 

quired in 1919 by the Shipping Controller 
to pay £20,000 to the Exchequer as a 
condition of his giving them permission to 
sell a steamship to a foreigner, <fe they made 
the payment accordingly. On a petition of 
right to recover back the amount from the 
Crown on the ground that the demand was 
unlawful : — Held : as the demand was 

made in the bond fide belief that the Shipping 
Controller was entitled to make it & as he 
was purporting to act In the execution of his 
duty the Crown was protected by the above 
sub-sect. — Marshal Shipping Co. (in 
liquidation) v . R. (1926), 41 T. L. R. 


526d. Transfer of liabilities Incurred 

by Shipping Controller to Board of Trade — 
Whether aotion maintainable against Board 
of Trade.]- — (1) Pltfs. in 1922 brought an 
action against the Board of Trade for money 
had & received. The money which it was 
sought to recover was alleged to have been 
wrongfully extorted from pltfs. in 1919 
by the Shipping Controller under colour of 
his office, & it was alleged that, on pltfs. 
electing to waive the tort, he would have 
been personally liable to refund the money 
as having been received to their use. By 
Ministry of Shipping (Cessation) Order, 1921, 
it was provided that the office of Shipping 
Controller should cease to exist, & that 
“ All • • . liabilities . . . incurred by the 
Shipping Controller • . . shall be transferred 
to the Board of Trade." The “ Board of 
Trade ” is the name given by statute to an 
unincorporated committee of the Privy 


Council. On an application to strike out the 
writ on the ground that the Board of Trade, 
as a department of the Crown, could not be 
sued : — Held : the intention of the Order 
was to transfer to the Board of Trade as a 
Govt, department the personal liabilities, 
if any such there were, of the Shipping Con- 
troller for any wrongful acts committed by 
him in his offloe, & the Board was liable to 
be sued in respect of those acts notwithstand- 
ing that it was an unincorporated body. 

(2) Although the Board of Trade may in 
the above-mentioned circumstances be sued 
as a Govt, department, service of the writ 
must, unless the solr. to the Board accepts 
service on their behalf, be effected upon the 
individual constituent members of the Board 
personally. 

(3) Where an official of a Govt, department 
wrongfully extorts a sum of money from a 
subject for the use of the Crown & the 
injured party waives the tort : — Qu. : whether 
he can sue the official personally as for money 
had & received, or whether his only remedy is 
not by petition of right against the Crown. — 
Marshal Shipping Co. v . Board op Trade, 
•[1923] 2 K. B. 343 ; 92 L. J. K. B. 901 ; 129 
L. T. 044; 39 T. L. R. 416 ; 07 Sol. Jo. 039 ; 
10 Asp. M. L. C. 210, C. A. 

Annotations : — As to (1) Reid. G. 3. & W. Ry. of Ireland v. 
R., [1924] 2 K. B. 450. As to (3) Retd. Brocklebunk «. R.. 
fl924] 1 K. B. 647. Generally , Reid. Bristol Channel 
Steamers t>. R. (1924), 131 L. T. 608.‘ 

Actions against Departments of State 
generally, see Agency, Vol. I., pp. 054, 055 ; 
Public Authorities. 

527. Add. Annotation : — Generally , Refd. R. v. 
Minister of Health, Ex p. Yaffe, [1930] 2 
K. B. 98. 

530. Add. Annotations: — As to (1) Refd. Com- 
mercial & Estates Co. of Egypt v . Board of 
Trade, [1925] 1 K. B. 271. Generally , Refd. 
Newcastle Breweries v. I. R. Comrs. (1927), 
137 L. T. 420 ; R. v. Minister of Health, Ex p. 
Yaffe, [1930] 2 K. B. 98. 

531. Add. Annotations : — As to (5) Refd. Swift v. 
Board of Trade (1924), 93 L. J. K. B. 529. 
Generally , Refd. Commercial & Estates Co. of 
Egypt v. Board of Trade, T1925] 1 K. B. 271 ; 
R. v . Minister of Health, Ex p. Yaffe, [1930] 
2 K. B. 98. 

534. Add. Annotation : — Consd. Commercial & 
Estates Co. of Egypt v. Board of Trade, 
[1925] 1K.B. 271. 

534 a, .] — A British ship 

lying in a neutral port & laden with a cargo 
of timber belonging to neutrals of another 
country was requisitioned during the war 
by the British Govt. & brought home with 
her cargo to England without the consent & 
against the protest of the cargo owners. The 
timber was then requisitioned by the Con- 
troller of Timber Supplies on behalf of the 
Board of Trade avowedly under Defence of 
the Realm Regulations, 2B & 2JJ. The 
owners of the cargo made a claim in the War 
Compensation Ct. for compensation & con- 
tended that it should be assessed under 
Indemnity Act, 1920 (c. 48), s. 2 (2) (iii.) (a), 
on the ground that in the circumstances they 
would but for th^Act have had a legal right 
to compensation : — Held : (1) the regulations 
did not apply to a seizure of goods of a 
neutral brought into England against his 
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will ; (2) the requisition of the timber was 
justifiable as an exercise of the royal pre- 
rogative right of angary & was, therefore, 
made “ in exercise of " a “ prerogative right 
to His Majesty" within s. 2 (1) (6) of the 
Act, So inasmuch as that right involved the 
obligation to pay full compensation to the 
owner of the property seized, claimants 
“ would have had apart from ” the Act a 
valid claim for compensation by petition of 
right, the Crown admitting that such a 
claim constituted “ a legal right to com- 
pensation," compensation was to be assessed 
according to the principle laid down in s. 2 (2) 
(iii.) (a) of the Act. — Commercial & Estates 
Co. of Egypt v . Board of Trade, [1925] 1 
K. B. 271 ; 94 L. J. K. B. 50 ; 132 L. T. 516, 
C. A. 

Annotation : — As to (2) Confld. Netherlands -American Steam 
Navigation Co. v. Proourator-General (1925), 42 T. L. R. 81 . 

535a. Right to compensation — Under Indemnity 
Act, 1920 (c. 48) — Exercise of right of angary.] 

— Commercial So Estates Co. of Egypt v. 
Board of Trade, No. 534a, ante . 

539. Add. Annotations: — As to (1) Refd. R. v. 
Cannon Row Police Station Inspector, Ex p. 
Brady (1921), 91 L. J. K. B. 98. Generally , 
Refd. Secretary of State for Home Affairs 
v. O’Brien, [1923] A. C. 603 ; Brown v. 
Dagenham U. C. (1929), 98 L. J. K. B. 
605 ; R. v. Minister of Health, Ex p. Yaffe, 
[1930] 2 K. B. 98. 

558a. Restriction on right of action.] — Reg. 2a (2) 
of Defence of the Realm Regulations, which 
provides that “ no person shall, without the 
consent of the Minister of Munition, take 
. . . any proceedings for the purpose of 


obtaining an order or decree for the recovery 
of possession of, or for the ejectment of a 
tenant of, any dwelling-house " in which a 
munition worker is living, <fc which is situate 
in an area declared by order of the Minister 
of Munitions to be a " special area," is not 
authorised by Defence of the Realm Con- 
solidation Act, 1914 (c. 8), s. 1 (1), So is, 
therefore, invalid. 

The only question for decision is whether 
this portion of the regulation is vltra vires 
the statute under which it purports to be 
made, that is to say, Defence of the Realm 
Consolidation Act, 1914. This depends upon 
whether it can be said, on any reasonable 
construction of the statute, to be a regulation 
for securing the public safety So the defence 
of the realm, &, particularly under sect. 
1 (1) (e), whether it can be said to be a 
regulation to prevent the successful prosecu- 
tion of the war being endangered (Avory, J.). 

It is true that the power to make a regula- 
tion to prevent the successful prosecution of 
the war being endangered is of a wide So 
sweeping character, but I decline to hold 
that Parliament intended by these general 
words to give to the executive the right to 
close any ofj the King’s cts. against his 
subjects unless they obtained the sanction 
of a minister to resort thereto (Sankey, J.). — 
Chester v. Bateson, [1920] 1 K. B. 829 ; 
89 L. J. K. B. 387 ; 122 D. T. 084 ; 84 J. P. 
05 ; 30 T. L. R. 225 ; 18 L. G. R. 212 ; 20 
Cox, C. C. 591, D. O. 

Annotations ; — Consd. Fowle v. Mouaell (1920), 90 L. J. K. B. 
105 ; Hudson’s Bay Co. t>. Maclay (1920), 30 T. L. K. 
469 ; Newcastle Breweries, Ltd. r. It., [1920] 1 K. B. 
854 ; It. v. Wormwood Scrubs Prison Governor (1920), 
84 J. P. 94 : R. v. Minister of Health, Ex p. Yaife, (1930) 
2 K. B. 98. 


Part XIV. — The Crown as the Fountain of Honour. 

568. Add. Annotation : — Consd. Rhondda’s Claim, [1922] 2 A. 0. 339. 


Part XV. — The Crown in relation to Ports and Harbours. 

508. Add, Annotation : — Dlstd. British Trawlers Federation, Ltd. v. London Sc North Eastern 

By. Co. (1932), 48 T. L. E. 491. 


Part XVI. — The Crown in relation to the Coinage. 

570. Add. Annotation : — Refd. Adelaide Electric Supply Co. v. Prudential Assurance Co., [1934] 

A. C. 122. 


Part XIX. — Royal Grants. 

661. Add. Annotation : — Refd. Layzell v. Thomp- | 706. Add. Annotation : — Refd. Hodgson v. Me- 
son (1927), 137 L. T. 100. | Creagh (1923), 93 L. J. Oh. 339. 


PART XIX. SECT. 1, SUB-SECT. 1. 

• L .1 — R. r. Nxw England 

Co. (1922), 63 D. L. It. 537 ; 21 Exoh. 
O. R. 245.— CAN. 


PART XIX. SECT. 2, SUB-SECT. 2. 

m I. .] — The recital In a Crown 

grant made under the Great Seal of 
Canada ft duly recorded, i.c. enrolled, 

79 


that It is made " under ft by virtue of 
the statutes in that behalf ft pursuant 
to authority duly granted by our 
G ovemor-in -Council, 1 is sufficient to 


Cases 728a — 786. English and Empire Digest Supplement. 


728a, Grant of land reserving strip of ooast land — 
Effect of confirming grant.] — A.-GK fob New 
South Wales v. Dickson, [1904] A. 0. 273 ? 
73 L. J. P, 0. 48 } 00 L. T. 213, P. 0. 

749. Add. Annotation: — Refd. British Trawlers’ 
Federation, Ltd. v. London A North Eastern 
By. Co., {1^38] 2 K. B. 14. 

754* Add. Annotation : — Generally , Refd. Layzell 
v. Thompson (1927), 187 L. T. 106. 


780* Add. Annotation : — Generally, Refd. B. v. 
Minister of Health, Ex p. Yaffe, [1930] 2 
K. B. 98. 

785a. Grant of sole Tight to draw Mils <& 

informations.] — Mounson v. Lysteb (1682), 
W. Jo. 231 ; 82 B. R. 122. 

786. Add. Annotations : — Refd. Layzell v. Thomp- 
son (1927), 137 L. T. 106 ; Boumemouth- 
Swanage Motor Road A Ferry Co. v. Harvey, 
[1930] A. C. 549. 


establish a primd fade case of the 
existence of such an Order in Connell, 
or at least to bring Into operation the 
maxim amnia prmmmumur rite ease 
acta . — BURRARD iNTiET TUNNEL & 

Bridge Co. v. The S3. Eurana 
(B. C. Adm.’ [1920] 8 D. L. K 161 ; 
8W.W.R. 275 ; on appeal, [1981] A. 0. 
300.— CAN. 

PART XIX. SECT. 2. SUB-SECT. 8. — A. 

608 11. .] — Where a Crown grant 

of land has been issued by error, but 
without false misrepresentation on the 
grantee *s part, 8c whereby he obtains 
more than that to which he was entitled, 
the ot. need ribt set aside the whole 
grant, but may declare it void only 
m so far it purported to convey such 
portion Ijnprovidently granted, 8c will 
order the grant to be delivered up to 
be rectified. — R. v . Seaman, [1927] 
Exoh. O. B. 201. — CAN. 

q. Add ** reved. on other grounds, 9 
Gr. 224.** 

sa* At to Crown's title — Croton ousted 
by adverse possession. ] — A. has been in 
possession of land at T. for over sixty 
years without having obtained a grant 
for the same from the Crown. B., a 
stranger, upon application, obtains 
a grant of said land. A. takes action 
to have grant declared null 8c void : — 
Held : the rights of the Crown in the 
land have been ousted, & the grant 
should be set aside. — Miller v. Smith 
(1900), 8 Nfld. L. R. 399.— NFLD. 

sb. Mistake in description — Can- 
cellation of erroneous patent — Right to 
new patent.] — R. v. Sinclair (1912), 
11 E. L. R. 887.— OAN. 

PART XIX. SECT. 2, SUB-SECT. 8.— B. 

807 Iti. - 
ROY (1863), 


807 Hi. .] — Lawrence v. Pome- 

t), 9 Gr. 474.— CAN. 


PART XIX. SECT. 2, SUB-SECT. 8.— 0. 

h. Add "reved. ,on other grounds, 
19 A. R. 329.** 

PART XIX. SECT. 2, SUB-SECT. 4. 

sd. Grants for homesteads — To men 
only.] — By R. S. O. 1877, c. 24, free 
grants of lands for homesteads are 
authorised to be made only to men. — 
Rogers v. Lowthian (1880), 27 Gr. 
559.— CAN. 

PART XIX. SECT. 8, SUB-SECT. 2. 

666 1. Add “ reved . on other grounds, 
19 A. R. 329.** 

668 U. Add " reved. on other grounds, 
19 A. R. 829.** 

PART XIX. SECT. 8. SUB-SECT. 8.— A. 

r i. .1 — A Crown grant of land, 

as to part or the land granted, used the 
words “ grant, convey 8c assure,** & 
as to other land granted, " grant, 
release 8c quit claim ** : — Held : both 
oonyeyed the fee simple, 8c the grantee 
could convey the tee simple sub- 
ject to conditions 8c reservations in 
the grant.— Northern Trust Co. v. 
Turner, [19231 2 D. L. R. 1176.— CAN. 

so. Land euMect to existing timber 
leosej— Pltf. obtained a Crown grant 
to certain lands, to the timber on which 
a lease for twenty-one years had been 
previously given. The grant from the 


Crown was silent as to the timber lease. 
At a date subsequent to the said grant, 
the timber lease had to be surrendered 
for renewal under the Land Act : — 
Held: the rights given the grantee 
under bis Crown grant were subject 
to the existing timber lease. — Brohm 
v. British Columbia Mills, Timber 
& Trading Co. (1907), 13 B. 0. R. 123. 
—CAN. 

PART XIX. SECT. 3, SUB-SECT. 8.-6. 

si. ** Water-power " — Water-power 
from artificial channels. 1 — Keewatin 
Power Co. v. Keewatin JFloub Mills, 
Ltd., Keewatin Power Co. v. Lake 
of the Woods Milling Co., [1928] 
1 D. L. R. 32 ; 61 O. L- R. 363 j affd., 
[1929] 3 D. L. R. 199; 63 O. L. R. 867; 
1930] A. C. 640.— OAN. 

sg. Grant of land to Indians — 
M Customs usages *' — Fishing with 
seine net.] — In an action by an Indian 
living on an Indian reserve against a 
f shery inspector & a game 8c fishery 
overseer in trover, to recover the value 
of a seine fishing net, the property of 
pltf. seised by defts. upon the reserve : 
— Held : the land of the band of 
Indians occupying the reserve was the 
property of the King, 8c the only rights 
they have In the land came through 
royal grant — the Simooe deed of 1793, 
a grant of land “ to be held 8c enjoyed 
by them in the most free & ample 
manner 8c according to the several 
customs & usages T * with a pro- 
viso against alienation. *' Customs 3c 
usages^* are words of tenure 8c not 
indicative of the manner in which the 
Indians are to use the land ; moreover, 
there was no evidence that fishing with 
a seine was one of the customs of the 
Indians In 1793. There is nothing in 
the grant suggesting exclusion from 
the ordinary laws, 8c the Indians are 
subject to those laws. — Sero v. Gault 
(1921), 50 O. L. R. 27 ; 64 D. L. R. 
327.— OAN. 

PART XIX. SECT. 8, SUB-SECT. 3.— E. 

I ,] — The reservation in 

a Crown grant of the mines 8c minerals 
“ with full power to work the same 8c 
for this purpose to enter upon 8c use 
or oooupy the lands or so muoh thereof 
8c to such an extent as may be neces- 
sary for the effectual working of the 
said minerals ** ; — Held : this confers 
greater powers than Is implied in a 
bare reservation In an agreement for 
the sale of the land so granted of “ all 
mines 8c minerals.** — Fuller v. Gar- 
NBAU (1920), 61 8. C. R. 450 ; 58 
D. L. R. 642.— OAN. 

1 U. Includes petroleum <t 

natural gas.] — Creighton v. United 
Oils, Ltd., 11927) 2 W. W. R. 458 ; 
affd., [1927] 3 W. W. R. 463.— CAN. 

1 ill. S. P. Starlet «. New 
MoDouoall-Segub Oil Co. (No. 2), 
[19271 2 W. W. R. 468; affd., [1927] 
3 W. W. R. 464.— CAN. 

liv.— Effect of Act to amend 

Public Lands dot, 1908 (e. 16).]— Re 
Cox, 11927] 4 D. L. R. 556 ; 61 O. L. R. 
182.— CAN, 


•h. ExeepHon of 

tween plan tb description- 


« f 

sompson v. Eraser 
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be- 

of 

ex c ep t io ns.}— 
‘anubs. Ltd. 


(Can.), [1929] 8 D. L. R. 778 ; revg., 
[1929] 1 D. L. R. 168.— OAN. 

PART XIX. SECT. 8, SUB-SECT. 8.— F. 

729 it. .J — Bemble : the Crown 

may grant a tract of land by a sufficient 
description to designate the portion 
meant, although the township within 
which the land lies has not been sur- 
veyed 8c laid out into lots 8c concessions ; 
8c the grantee will be entitled to hold 
It although a subsequent survey made 
by authority of the Crown makes it by 
name a different lot, or places it in a 
different concession, from that named 
in the patent, or the surveyor laying it 
out pro! sots a road through It. — Horne 
v. Munro (1857), 7 O. P. 433.— CAN. 

PART XIX. SECT. 6, SUB-SECT. 1. 

t i. Derogation of rights under 

earlier grant .1 — keewatin Power Co., 
Ltd. v. Keewatin Flour Mills, Ltd., 
Keewatin Power Co., Ltd. v. Lake 
of the Woorife Milling Co. (Ont.), 
[1928] 1 D. L. R. 32 ; affd., [1929] 3 
D. L. R. 199; 63 O. L. R. 667 ; [1930] 
A. C. 640.— OAN. 

PART XIX. SECT. 6, SUB-SECT. 6. 

o i. .] — Costin v. Chappell 

jl^fi), 10 N. S. R. (1 R. & O.) 40 — 

•k. Unoccupied land.] — Land un- 
occupied in the island of Newfoundland 
at the time of passing 5 Geo. 4, c. 51, 
is within that statute, & may be granted 
out as waste lands under sect. 15. 
notwithstanding It has been occupied 
8c enclosed before any grant of It was 
made. — A.-G. of Newfoundland v. 
Ryan (1836), 2 Nfld. L. R. App. 8.— 
NFLD. 

■1. Right of pre-emption.] — Hogg an v. 
Esquimalt & Nanaimo Ry. Co., 

W ADDINGTON V. ESQUIMALT 8i NANAIMO 

RY. Co. (1892), 20 S. O. R. 235 ; affd., 
[1894] A. C. 429.— OAN. 

am. .] — Heeelwood v. Jones 

(1910), 16 B. a R. 485.— CAN. 

PART XIX. SECT. 8. 

P j, Evidence of invalidity of 

S et grant— Not admissible .] — Dob d. 

cKay v . Rykkrt (1823-1900), 1 
Ont. Dig. 1726.— OAN. 

PART XIX. SECT. 9. 

r I. Cancellation for incompetency 

— Soldiers' settlement — Functions of 
Minister for Repatriation.] — Held : the 
Minister had a merely administrative 
function, 8c might form an opinion on 
such materials as he himself thought 
sufficient without giving rdfcp. an 

afiegattons 7 to Ms^pn^Soe.— Laffer 
v. Gillen (1927), 40 C. L. R. 86.— AUS. 

so. Whether Attorney - General 
necessary party.] — The bill alleged that 
the patentees obtained their patent 
by false representations to the Govern- 
ment, 8c showed a case in which the 
patentees would not be entitled to 
compensation if the patent were set 
aside 8c the land given to another : — 
Held ? to such a bill the A.-G. was not 
a neoessary party. — RE eb «. A.-G. 
(1869), 16 Gr. 467.— OAN. 

sp. Whether Attorney-General 
to take proceedings — Soldier Be 
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Part XXI. — Hereditary and Private Revenues of the Crown. 


857* Before this case add 11 See Crown Lands Act, 
1987 (c. 23).” 

857* Add. Annotations: — As to (4) Refd. Be 
Letters Patent No. 189,207, Be Carbonit Akt., 
[1924] 2 Oh. 53. As to (5) Refd. Be Letters 
Patent No. 139,207, Be Carbonit Akt., [1924] 
2 0h.5S. 

862. After this case add : — 

Petroleum.] — See Petroleum (Production) 
Act, 1934* (c. 36). 

927. Substitute the following paragraph & 
citations : — 

By virtue of Assessionable Manors Act, 
1844 (c. 105), s. 54, His Ro yad Highness the 
Prince of Wales, as Duke of Cornwall, was 
absolutely entitled to the mines & minerals 
within certain manors including that of C. 
Sect. 65 of the Act empowered the Duke, his 
agents & lessees, to enter upon all lands 
within the said manors, & all mines belonging 
to the Duke, & to open & work the same, & 
to erect all such buildings, machinery, etc., 
& do all such acts as should be “ necessary 
or convenient for working the same mines,” 
on making compensation to the surface 
owners. By sect. 69 it was provided that it 
should bo lawful for the Duke, his agents & 
lessees, to pull down & remove all buildings, 
machinery, etc., no longer used for the 
purposes aforesaid, or to allow the same to 
remain, & no buildings should, by non-user 
or otherwise, be deemed to be abandoned, 
so as to vest any right or title therein in the 
owner of the land. Deft, was the owner by 
purchase of garden land adjoining two 
cottages at W. B. in the manor of C., & was 


also in possession of a house A garden at 
W. Z., the site of which she had purchased 
in 1902. This house was subsequently 
enlarged from one of six rooms into one of 
eleven rooms, with an additional wing. 
These alterations & some improvements to 
the garden cost £500, & were known to the 
mineral agent of the Duchy, who remained 
passive. The Duchy claimed that under the 
provisions of sects. 55 & 69 of the Act the two 
cottages & land at W. B. & the house & land 
at W. Z. had been originally erected, entered 
upon, & used in connection with the mines 
at W. E. & W. Z. respectively, & were now 
vested in the Duchy. From 1846 onwards 
licences & leases had been granted by the 
Duchy for the working of the two mines, but 
neither had been in fact worked for many 
years. Upon an information by the A.-G. 
to His Royal Highness the Prince of Wales 
claiming declarations of title to the lands & 
buildings, & an injunction to restrain the 
deft, from asserting any title to the same : — 
Held: (1) the effect of sect. 66 was not to 
vest any land in the Duchy, but only com- 
pelled the surface owner to permit his land 
to bear certain burdens, A did not divest him 
of his title ; nor did it follow from the power 
in that section to erect “ buildings ” that a 
power was given to take land for gardens ; 
(2) the effect of sect. 69 was not to vest any 
title in the Duchy, but to prevent the surface 
owner from resuming full enjoyment of land 
once taken ; & consequently the Duchy had 
established no right over, or title to, these 
lands. — A.-G. to Prince of Wales v. 
Collom, [1916] 2 K. B. 193 ; 85 L. J. K. B. 
1484 ; 114 L. T. 1121 ; 32 T. L. R. 448 


Act. 1919 — Notwithstanding Dominion 
Lands Act , a. 94.1 — Held : Beet. 94 does 
not give the Minister of the Interior 
the exclusive right to institute such 
actions & does not take away the usual 
right & power of the A.-G. — R. v. 
Richards, [1930] Ex. G. R. 222.— 
CAN. 

PART XX. SECT. S. 
n i. When in possession of 


Crown lessee or licensee.] — The pre- 
rogative of the Crown & its freedom 
from interference by a council in the 
matter of building operations do not 
extend to Grown leasees or licensees. — 
Hornsby, Council of the Shirk of 
v. Dangladk (1928), 29 S. R: 118. — 
AUS. 

>t. Sale of land under Soldier 
Settlement Act , 1919 — Failure of soldier 
to perform agreement — Crown not en- 
titled to warrant of possession.] — A.-G. 


for Canada v. Puoh, [19241 Exoh. 
C. R. 02.— CAN. 


PART XXI. SECT. 1, SUB-SECT. 2. 

868 iii. .] — The right to 

S redone metals in the land now held 
y the Hudson’s Bay Co. belongs not 
to the oo., but to the Crown. — Hud- 
son's Bay Oo. v . A.-G. for Canada, 
[19291 A. C. 285; 98 L.J. P.C. 28 ; 45 
T. L. R. 47, P. C.— CAN. 


CONSTRUCTIVE NOTICE. 

See Equity. 


81 



English and Empire Digest Supplement. 


CONSTRUCTIVE TRUST. 

See Trusts and Trustees. 


CONTRABAND. 

See ^rize Law. 
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CONTRACT. 


Part I. — Definitions and Classification. 


3. Add. Annotation : — Reid. Rose & Frank Co. 
v, Crompton, [1923] 2 K. B. 261. 

4. For the existing paragraph substitute the 
following paragraph : — 

Legal effect expressly excluded.] — 

By successive arrangements made before 
1913 between an American firm & an English 
co. the American firm were constituted sole 
agents for the sale in the United States & 
Canada of tissues for carbonising paper 
supplied by the English co. The greater 
part of these tissues was manufactured for 
this English co. by another English co. By 
an arrangement made between the American 
firm & both English cos. in 1913 the English 
cos. expressed their willingness that the 
existing arrangements with the American 
firm, which were then for one year only, 
should be continued on the same lines for 
three years & so on for further periods of 
three years, subject to six months' notice. 
This document, after setting out the under- 
standing between the parties, including 
several modifications of the previous arrange- 
ments, proceeded as follows : “ This arrange- 
ment is not entered into, nor is this memo- 
randum written, as a formal or legal agree- 
ment, & shall not be subject to legal juris- 
diction in the law cts. either of the United 
States or England, but it is only a definite 
expression & record of the purpose & inten- 
tion of the three parties concerned, to which 
they each honourably pledge themselves, 
with the fullest confidence-based on past 
business with each other — that it will be 
carried through by each of the three parties 
with mutual loyalty & friendly co-operation. 
This is hereinafter referred to as the * honour- 
able pledge * clause.** Disputes having arisen 
between the parties, the English cos. deter- 
mined this arrangement without notice. 
Before the relations between the parties were 
broken off the American firm had given & the. 
first-mentioned English co. had accepted 
certain orders for goods. In an action by 
the American firm for breach of contract & 
for non-delivery of goods: — Held: (1) the 
arrangement of 1 913 was not a legally binding 
contract ; (2) at the date of the arrangement 
of 1913 all previous agreements were deter- 
mined by mutual consent ; (3) the orders 
given A accepted constituted enforceable 
contracts of sale. — Rose A Frank Oo. v. 
Crompton (J. R.) A Brothers, Ltd., 11925] 
A. C. 445 i 94 L. J. K. B. 120 ; 132 L. T. 
041 ; 30 Com. Cas. 103, H. L. 

Annotation : — As to (1) Confd. Calico Printers' Assoon.. Ltd. 
v. Barclays Bank <1930), 145 L. T. 51. Retd. Jones v. 
Vernon’s Pools, Ltd.. [1938 1 2 All E. It. 626. Generally . 
Consd. Applcson r. Littlewood (H.), Ltd., [1939 J 1 All 
K. K. 464. 

4a. .] — Pltf. alleged that he had 

duly filled in a coupon in respect of a pool' 
on football matches organised by defts., A 


defts. alleged that they had never received 
that particular coupon. The conditions of 
the pool, which pltf. admitted were well 
known to him, stated that it was a basic 
condition of the relationship between the 
parties that the sending in of the coupon 
or any transaction entered into in respect of 
the pool should not be attended by or give 
rise to any legal relationship, rights, duties 
or consequences whatsoever, or be legally 
enforceable or the subject of litigation, but 
that all such arrangements, agreements A 
transactions should be binding in honour 
only : — Held : the conditions of the pool 
prevented pltf. from bringing any action to 
enforce payment or otherwise. — Jones v. 
Vernon’s Pools, Ltd., [1938] 2 All E. R. 
020 . 

Annotation : — Consd. Appleaou v. Littlewood (H.), Ltd., 
[1939J 1 All E. R. 464. 

4b. .] — Certain builders requested a 

firm of publishers to publish a builders* 
guide in connection with their estate, A by 
the terms of documents signed by both 
parties it was agreed that the publishers 
should prepare A publish the guide free of 
charge to the builders. It was further 
. agreed that the publishers should be freed 
from the obligation of publishing the guide 
should in their opinion insufficient advertise- 
ment be obtained to justify publication. The 
publishers proceeded to carry out the terms 
of the documents thereby incurring expense. 
The builders then passed a resolution for a 
voluntary winding up, A the liquidators 
informed the publishers that they did not 
wish them to proceed with the guide. The 
publishers sought to be admitted as creditors 
in the winding up, alleging breachof the con- 
tract embodied in the above-mentioned docu- 
ments, A they claimed damages in respect of 
the expenses incurred A loss of profits. The 
liquidators contended that the discretion 
given to the publishers by the terms of the 
document was so wide & of such a nature 
that no real obligation rested upon them, 
& that there was no binding contract between 
the parties : — Held : it must be implied in 
the documents that the publishers should 
only be freed from their obligations if in their 
reasonable & honest opinion insufficient 
advertisements were obtained & the obliga- 
tions under the documents could not under 
this clause be arbitrarily determined by them. 
There was therefore a binding contract A the 
* publishers were entitled to be admitted as 
creditors in the winding up . — Re Brand 
Estates, Ltd., [1930] 3 All E. R. 374. 

4c. .] — Appleson v. Littlewood (H.) 

Ltd., [1939] 1 All E. R. 404, C. A. 

5. Add. Annotation : — Refd. Re Wait, [1927] 1 
Ch. 006. 

5a. .] — Snow v. Firebrass (1700), 


PART L 

2 i. Definition* — Mutt be capable of 
beina enforced in court of justice .) — An 
arrangement between Intending hus- 


band & wife for a dress allowance to 
tbe wife held not to be ft contract 
because not Intended to affect or are 
rise to legal relations or to be attended 
with legal consequences. — O odgcn r. 

1 


Cohen (1929). 42 C. L. R. 91; [19291 
Argus L. IL 204. — A US. 

5 i. Vagueness <£ uncer- 

tainty as to subject-matter & terms .) — 
Applt. In writing authorised reap, to 



Cases 6 b— 168 a. English and Empire Digest Supplement, 


Holt, K. B. 009 5 2 Salk. 557 $ 1 Ld. Baym. 
611 ; 12 Mod. Bep. 434 ; 90 E. B. 1237. 

5b. .] — Pitta., the freeholders of 

certain property, entered into an a g r e e m ent 
with derts. to give them the “ first option ” 
of purchasing any premises that might be 
designated for dairy purposes on the said 
property : — Held : this agreement was void 
through uncertainty as to the intention of 
the parties as to the meaning of the words 
41 first option.” — Ryan v. Thomas (1911), 55 
SoL Jo. 864. 

Annotation : — Reid. County Hotel 8c Wine Co. v. London 
8c North Western By. Co., (1918] 9 K. B. 251. 

5 o. .]— On Mar. 15, 1934,. pltf. co. 

by a formal contract in writing agreed with 
deft. K. that pltf. co. should hare the 
exclusive right to the services of K. & his 
band for the purposes of making gramo- 
phone records for twelve months, sc also 
piano solo recordings by K. during the 
same period. The first clause in the agree- 


ment was : 44 This agreement shall be in 
force for a period, of twelve months with an 
option on the part of the co. or the principal ” 
(it.) 44 to extend the safoe for a further period 
of twelve months on terms to be hereinafter ” 
(an inadvertent change upon the word in an 
earlier agreement 44 hereafter ”) 44 agreed ” : 
— Held : the so-called option had no binding 
effect. It was impossible to read into the 
option any implied terms, which would 
make it effective as a contract. A term 
might be implied that for the further period 
of twelve months K. was to continue to record 
& procure to be rendered to pltf. co. services 
similar to those which were the subject- 
matter of the existing agreement, but beyond 
that everything was left to the imagination. — 
British Homophone, Ltd. v. Kunz 8c 
Orystallatb Gramophone Record Manu- 
facturing Co., Ltd. (1935), 162 L. T. 589. 

7. Add. Annotation : — As to (1) Refd. Banner 
v. Armstrong, [1934] Oh. 65. 


Part II. — Parties to Contract. 


12. Add. Annotation: — Refd. Watson & Everitt 
v. Biunden (1934), 18 Tax Oas. 402. 

17. Add. Annotations : — Refd. Johnso \ v. Stephens 
8c Carter 8c Golding, [1928] 2 K. B. 857 ; Be 
Phillips, Public Trustee v. Mayer (1931), 76 
Sol. Jo. 10 ; Watson 8c Everitt v. Biunden 
(1934), 18 Tax Cas. 402; Ridley v. Lee, 
[1935] Oh. 691. 

25. Add. Annotation : — Refd. Greenwood v. 

Martin's Bank, Ltd., [1932] 1 K. B. 371. 

48* Add . Annotations: — As to (1) Refd. Clarkson 
v. Davies, [1923] A. O. 100 ; Duffner v. 
Bowyer (1924), 40 T. L. R. 700 ; Be Penning- 
ton 8c Owen, [1925] Oh. 825. Ae to (2) Refd. 
Firm of R. M. K. R. M. v . Firm of M. R. M. 
V. L., [1926] A. C. 701. 

51. Add. Annotation : — Refd. Watson 8c Everitt 
v. Biunden (1934), 18 Tax Oas. 402. 

62* Add. Annotations : — Refd. Albemarle Supply 
* Oo. v. Hind, [1928] 1 K. B. 307 ; Holder v. 
I. R. Oomrs. (1982), 48 T. L. R. 365. 

55. Add. Annotation : — Apld. Berry v. Berry, 
[1929] 2 K. B. 316. 

98. Add. Annotation : — Refd. Ridley v. Lee, 
[1936] Oh. 591. 

103. Add . Annotation: — DIstd. Way v. Bishop, 
[1928] Oh. 647. 


129. After this case add 44 See, also, No. 36, ante.” 

150. Add. Annotation : — CoQsd. Johnson v. 
Stephens & Carter 8c Golding, [1928] 2 K. B. 
857. 

151. Add. Annotation : — Refd. Jenkins v. Deane 
(1933), 103 L. J. K. B. 250. 

168. After this case add 44 Effect of Judg- 

ment against one.] — See Estoppel, Vol. XXI., 

pp. 218-221.” 

163a. Aotion brought against all— -Successful de- 
fence by one — Unsuccessful defences by 
others.] — In an action for breach of contract 
brought against A., B. & O. as joint con- 
tractors, A. set up the defence that pltf. had 
not performed his part of the contract. B. 8c 
C. set up other defences which failed. The 
judge decided that A. having established an 
effective defence, the action failed as against 
him, but succeeded against B. 8c 0. : — Held : 
B. 8c O. though they had not pleaded it, were 
entitled to the benefit of a defence set up by 
A. which went to the whole cause of action, 
8c the action failed altogether. 

Where the ct. has before it a fact common 
to the whole contract 8c not involving 
statutory illegality, it is bound to take notice 
of that fact as applicable to every joint 
debtor whether he has pleaded it or not. 


sell his motor oar 8c agreed that if he 
did to, he would purchase another oar. 
either new or seoond-hand, from reap. 
8c take delivery of it when convenient 
to himself. He authorised reap, to 

£ laoe the net proceeds from the sale, 
mis commission, to bis credit with 
reap, as a deposit 6u the other oar, 8c 
agreed that the balance owing by him 
on the purchase of the other oar should 
be paid in cash or on terms to be 
decided by reap, if he desired terms* 
Kesp. sola applt/s car, but applt. 
refused to purohase from rcep. another 
car in terms of the agreement, 8c 
claimed from resp. the proceeds of the 
sale, less commission f — Held : the 
agreement was void for uncertainty 8c 
did not constitute a binding contract, 
8c applt. was entitled to recover from 
resp. the proceeds of the sale of his 
motor car, less commission. — Wn> 


lksden v. Webb (1936), 30 Q. J. P. R. 
138.— AUS. 

sg. Necessity for mutuality A — An 
arrangement by which one party gets 
the exclusive right to sell machines, 
but he does not promise to sell any, is 
not a contract because it lacks 
mutuality. — Tobias e. Dice 8c T. 
Eaton do., (1937) 4 D. L. R. 546.— 
CAN. 

PART II. SECT. 8, SUB-SECT. 8. — D, 

18411.- Effect of admission 

by survivor on liability of represents 
fuw.] — On the severance of a Joint 
contract by the death. of one of the 
Joint contractors his personal repre- 
sentatives are not bound by anything 
subsequently done or said by the sur- 
viving Joint contractors. — Bennett v. 
Fraser, (19363 8 W. W. R. 616.— 
GAN . 


PART 1L SECT. 8, BUB-SECT. 8.— E. 

130 ill. Disclaimer by one.)— If 

a contract purports to be made with 
two covenantors jointly, the disclaimer 
of one of them, to which the oovenantor 
is not also a party, does not oonvert it 
into a contract with the other 4c entitle 
him to sue alone, even though the 

i oint oovenantor who has disclaimed 
s an infant. — B ennett v. Grbbnsizx, 
(1927] N. Z. L. R. 167.— N.Z. 


PART n. SECT. 8, SUB-SECT. 8.— F. 

151 ill. .} — In an action 

to rescind a contract deft, applied to 
add W. as co-deft. : — Held : deft, had 
no right to force W. upon pltf. ae deft* 
in the diameter of a joint c ontr actor. 
— Tobonto 8c Hamilton Navioatsow 
Oo. «. 8X&OOX (1888), 12 P. R. 622. — 
CAN. 
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VoL XU.— Contract. Cases 163a— 888. 


There can only be one judgment against joint 
contractors, except upon a matter peculiar 
to one of the contractors. — Pibie v. Richard- 
son, ass':] 1 K. B. 448 ; 96 L. J. K. B. 42 ; 
186 L. T. 104 ; 70 Sol. Jo. 1028, 0. A. 

165. Add. Annotation : — Consd. United Dairies v. 
Public Trustee, [1923] 1 K. B. 469. 

169. Add. Annotation : — Reid. Re Parent Trust & 
Finance Co., [1936] 3 All E. R. 432. 

192. Add. Annotation : — Reid. Hardie & Lane v. 
Ohiltem (1927), 96 L. J. K. B. 773. 

197. Add. Annotation : — Reid. Key v. Bastin, 
[1925] 1 K. B. 650. 

209. Add. Annotation: — Consd. York Glass Co. 
v. Jubb (1925), 42 T. L. B. 1. 

218. Add. Annotations: — Reid. Re Pinto Leite, 
Ex p. Des Olivaes, [1029] 1 Oh. 221 ; Vande- 
pitte v. Preferred Accident Insurance Co. of 
New York, [1933] A. C. 70 ; Harmer v . 
Armstrong, [1934] Oh. 65. 

228. Add. Annotation : — Consd. Harmer v. Arm- 
strong, [1934] Ch. 65. 

281a. .] — Gilbert (F.) (Bourktemouth), 

Ltd. v . Mackay (1930), 74 Sol. Jo. 788. 

255. Add. Annotation : — Reid. Royal Exchange 
Assce. v. Hope, [1928] Oh. 179. 

256. Add. Annotation : — Reid. Greenwood «• 
Martin’s Bank, Ltd., [1932] 1 K. B. 371. 

257. Add. Annotations : — Reid. Parker v. Judkin, 
[1931] 1 Ch. 475 ; Re Kay’s Settlement, 
Broadbent v. Macnab, [1939] Ch. 329. 


259. Add. Annotation: — Reid. Re Franklin A 
Swathling, [1929] 1 Ch. 238. 

264. Add. Annotations : — Consd. Harmer v. Arm- 
strong, [1934] Ch. 65. Reid. Hyman v. 
Hyman, [1929] A. O. 601. 

267. Add. Annotation : — Reid. Vandepitte v. Pre- 
ferred Accident Insurance Co. of New York, 
[1933] A. C. 70. 

268. Add. Annotation : — Reid. Vandepitte v. Pre- 
ferred Accident Insurance Co. of New York, 
[1933] A. 0. 70. 

272. Add. Annotation : — Reid. Edwards v. Porter, 
McNeall v. Hawes, [1923] 2 K. B. 538. 

273. Add. Annotations : — Consd. McAlister (or 
Donoghue) v. Stevenson (1932), 48 T. L. R. 
494 ; Otto v. Bolton & Norris, [1936] 1 All 
K. It. 960 ; Taylor v. Liverpool Corpn., 
[1939] 3 All E. R. 329. Reid. Bottomley v. 
Bannister (1931), 101 L. J. K. B. 46 ; Hillon 
v. I. C. I. (Alkali), Ltd., [1934] 1 K. B. 455 ; 
Wilchick v. Marks & Silverstone, [1934] 2 
K. B. 56. 

274. Add. Annotations : — Consd. Otto v. Bolton & 
Norris, [1936] 1 All E. U. 960 ; M etropolitan 
Properties, Ltd. v. Jones, 11930] 2 All E. R. 
202. Reid. Ounard v. Antifyre, Ltd. (1032), 
49 T. L. R. 184. 

275. Add. Annotation : — Consd. McAlister (or 
Donoghue) v . Stevenson (1932), 48 T. L. R. 

.494. 


Part III— Formation of Contract. 


297a. Oiler & acceptance — Though in pursuance 
oi unenforceable &greeraent.L~RosE & Frank 
C o. v. Crompton (J. R.) & Brothers, Ltd,, 
No. 4, ante. 


298. After this case add ** Course oi oonduet.]— 
See pp. 62, 67, 114, 115, Nos. 289, 389, 747- 
751 ; Estoppel, Vol. XXI., pp. 290, 291, 
No. 1034.” 


PART II. SECT. 8. 

u. Buddhist monk .} — A Buddhist 
monk is a person competent to contract 
within Contract Act, s. 11. There is 
nothing immoral, although it would be 
so from the standpoint of his religious 
Order, or forbidden by law, within 
Contract Act, s. 23, for a Buddhist 
monk to enter into a contract for the 
tale of land. This is a question of 
contract only Sc not a question relating 
to a religious Institution or usage.— 
U Pyinnya v. Mauno Law (1929), 
I. L. R. 7 Ran. 677.— IND. 

PART IL SECT. 6, SUB-SECT. 1. 

218 rL .] — There is ample 

authority for saying that the adminis- 
tration of the law of oontract in British 
India Is not affected by the doctrine 
laid down In Tweddle v. Atkinson that 
only a person who is a party to the 
oontract can sue upon it. In British 
India the aim Is to do complete justice 
in one suit. — Khhtbodbbihabi Datta 
V. Manoobinda Panda (1934), LLR. 
61 Calc. 341.— IND. 

216 si i. .] — No person oaa 

sue or bo sued in an action at law upon 
a contract under seal unless he is a 
party to the oontract. — M argolius t». 
Dhwbouro. [1937] S. O. R. 183; 2 
». L R. lid.— CAN. 

218 viil. .] — If a party to a 

oontract is a trustee of rights under the 
oontract for a third party, that third 
party can in equity sue on the con- 
But when it Is sought to show 
that a trust for the benefit of a third 
party has been cr e a t e d by means of a 


contract between two other parties, it 
is not sufficient to show merely that 
the contract was entered into by one 
of tho parties to the contract with a 
view to the benefit of that third party. 
To entitle the third party to sue it 
must be shown that the parties to 
the oontract, or one of them, intended 
at the time the oontract was entered 
into to confer upon the third party 
some interest in the subject matter of 
the oontract, 8c to confer that interest 
in such a way that it could not be 
destroyed or varied solely by the 
actions of the parties to the contract. — 
Ryder v. Taylor (1936), 36 S. R. 
N. S. W. 31 ; 53 N. 8. W. W. N. 40.— 
AUS. 

PART IL SECT. 6, SUB-SECT. 2. 

288 xvi. <An agreement 

between a dealer in automobiles 8c the 

S aker thereof, providing that it should 
> construed as an agreement between 
the dealer signing it & all other dealers 
“ who have signed a similar agree- 
ment " : — Held : to bring about a 
contractual relationship between such 
dealers Involving an obligation for 
breach of which an- action would lie 
by one dealer against another who 


signed 
r. Mabee 


i agreement. — M cGannell 
McLaren Motors, Ltd., 


[19261 1 D.*L. R. 282; [19261 1 
W. W. R. 353 ; 36 B. O.R. 869.— CAN. 

238 xviL .1 — Under 

authority given It by its Charter the 
City of Winnipeg enacted a bye-law 
requiring bailiffs (inter alia) to be 
Homed Sc to " famish to the City a 


bond of Indemnity for the purpose of 
Indemnifying the City or any other 
person or corpn. who may suffer loss 
owing to the default of such licensee. ** 
Deft. oo. enterod into a bond In con- 
formity with the terms of the licensing 
bye-law to Indemnify persons who 
might employ certain bailiffs 8c suffer 
loss owing to their default. PJtf,, 
alleging that he had employed these 
b&illffs to collect certain moneys which 
they had collected but hod not tinned 
over to him, sought to recover the 
amount from deft, co., basing his claim 
on the bond. There was a demurrer 
to the statement of claim on the 
ground of privity Held : under the 
terms of the statute which were given 
effect to by the bye-law 8c carried into 
the bond, pltf. had a statutory right 
against the co. which he was entitled to 
enforce by his own action.— Metro- 
politan Loan Oo. v. Canada Security 
Assurance Co., Ltd., [1834] 2 

W. W. R. 42 2; 3 I). L. R. 649; 42 
Man. L. R. 272.— CAN. 


238 xvli. .1 — Where on 

American corpn. agreed to buy shares 
of a Canadian oorpn. from the corpn. 
8c from other persons not party to the 
agreement : — Held : the other persons 
obtained a right of action against the 
American oorpn. to enforce the oon- 
tract. — Vtpond v. Ramsay, [1934] 4 
D. L. R. 84.— CAN. 


so. — — Member of public — Agree- 
ment between street railway db muni- 
cipality.) — Bx p. New Brunswick 
Power Oo. (N.B.), U9281 1 D. L. R. 
332.— CAN. 




Cases 307— 889a. English and Empire Digest Supplement. 


307. Add, Annotations : — Consd. Hillaa & Co. v. 
Arcos, Ltd. (1932), 147 L. T. 603. Reid. May 
& Butcher, Ltd. v. R., [1934] 2 K. B. 
17, n. ; British Homophone, Ltd. v, Kunz & 
Cry stall ate Gramophone Record Manu- 
facturing Co. (1936), 162 L. T. 689. 


810* Add, Annotation : — Held. Kennedy v, 
Thomassen, [1929] 1 Oh. 426. 

324. A dd. Annotation : — Refdi Clark’s Appeal 
(1937), 26 Ry. & Can. Tr. Cas. 61. 

889a. .]— Hobsfall v, Garnett (1868), 6 

W. R. 387. 


PART III. SECT. 1. 

ml. Promise of subscription,} — A 
written promise to contribute a certain 
rum of money towards the erection of 
a building for the Young Men’s Chris- 
tian Association, in reliance on which 
advances hare been made & liabilities 
incurred, forms a valid 8c binding con- 
tract which cannot thereafter be re- 
voked by the promisor & is enforceable 
against him on behalf of the assocn. — 
Sargent v. Nicholson (1015), 25 
D. L. It. 638. — CAN. 

m ii. .] — A subscription whereby 

a certain sum of money is promised 
towards the erection & equipment of 
a building for the Young Men's Chris- 
tian Association, in reliance on which 
liabilities are incurred & other sub- 
scriptions obtained, forms a sufficient 
consideration .for a contract & is en- 
forceable even before the completion 
of the building. — Y.M.O.A. v. IIankin 
(1916), 27* dTL. It. 417. — CAN. 

m Hi.' .] — In the course of a can- 
vass for raising a fund to increase the 
general resources 8c usefulness of a 
college/ B. signed a subscription as 
follows : “ For the purpose of enabling 
Dalhousie College to maintain 8c im- 
prove the efficiency of its teaching, to 
construct new buildings & otherwise 
to keep paoe with the growing need 
of its constituency 8c in consideration 
of the subscription of others, I promise 
to pay ” #5,000 to the treasurer of the 
college. B. died without making any 
payment, & the college claimed against 
his estate : — Held : the subscription 
was not binding. The only basis for 
sustaining it os a binding promise 
could bo os a contract supported by a 
good 8c sufficient consideration ; & 

such a consideration could not be 
found in the subscription paper itself, 
or in the circumstances as disclosed by 
the evidence. The words ” In con- 
sideration of the subscription of others " 
in the subscription were insufficient to 
support the promise if, in point of law. 
the subscriptions of others could not 

S rovide a valid consideration therefor : 

: the fact that others had signed 
separate subscription papers for the 
same common object or were expected 
to do so did not of itself constitute a 
legal consideration. — Dalhousie Col- 
lege v. Boutiuer Estate, [1034] 
S. C. R. 642 ; 3 D. L. R. 593 ; affg. 
S. C. sub nom. He Boutilikb, [1933] 1 
D. L. R. 699.— CAN. 

m Iv. .] — Testator offered a sub- 

scription to a college building fund, in 
consideration of the subscription of 
others, but did not pay in bis lifetime ; 
— Held : this was a debt binding on his 
estate for which there was a considera- 
tion in law. — He Loblaw, [1933] 4 
D. L. R. 264 ; O. R. 764.— CAN. 


m v. .] — In Prince Edward 

Island an action lies for a voluntary 
subscription when the work is a “ public 
undertaking.*’ — Provincial Sana- 
torium t>.Mo Arthur (1934), 7 M. P. R. 
225 ; affd., [1935] 4 D. L. R. 255 ; 10 
M. P. K. 199 ; 6 F. L, J. (Can.) 70.— 
0AN. 


•f. Contract subject to approval — 
Effect of approval .] — Held: the effect 
of a clause In a oontreot, which made 
the agreement subject to the approval 
of the Governor-General in Oo unoil, 
was to suspend the contract pending 
the giving of such approval, 8c upon 
suoh approval being given the contract 
took effect 8c became enforceable. — 
Banks Peninsula Electric-Power 


Board r. Akaroa Borough Council, 
[1923J N. 2. L. R. 880.— N.Z. 

•j. Sufficiency of approval.] — 

A contract contained a provision that 
it should be deemed executed & become 
binding only when approved by the 
proper officers of the vendor oo. 
Beneath the signatures of the con- 
tracting parties a form of approval 
was signed by certain persons as 
managers. There was evidence that 
they oooupied these positions, but no 
evidence that they were the proper 
officers of the vendors for approval of 
the oon tract : — Held : approval could 
be shown by the subsequent conduct 
of the vendors.— G eneral Supply Co. 
op Canada v. O’Neill Morjein 
Machinery Co., [1924] 2 D. L. R. 
183 ; 1 W. W. R. 1047.— CAN. 

»k. Contract for carriage of goods — 
Letter expressing wish, for insurance 
of goods.] — Held : the contract was 
complete when the agftnt received the 
goods 8c gave a receipt, whioh con- 
tained the terms of the contract, 8c 
the letter was only a request to insure, 
8c formed no part of the contract. — 
MgGoldriok v. Eastern Express Co. 
(1872), 14 N. B. R. (1 Pug.) 138.— CAN. 

si. Statutory debt for taxes .] — A 
statutory debt for taxes is not a con- 
tract. — A.-G. for Canada t>. O’Reilly, 
[1930] 1 W. W. R. 929 ; 3 D. L. R. 
638 : 24 Alta. L. It. 450.— CAN. 

PART III. SECT. 2, SUB-SECT. 1.— 
A. (a). 

s i. .] — Acme Grain Co., Ltd. v. 

WENAC8. [1917] 3 W. W. R. 157 : 36 
D. L. R. 347 ; 10 Saak. L. R. 305.— CAN. 

b 1. .] — In an action brought 

against exor. of a farmer who bad died 
intestate, the pursuer averred that 
deceased, a childless widower 8c an 
invalid, proposed to him that, if he 
gave up a situation whioh be then had, 
resided with him at the farm. & looked 
after him 8c the farm, he would make 
the pursuer his heir ; that, after con- 
sideration & induced by the repre- 
sentations of the deceased, he accepted 
the proposal, lived with the deceased 
for sixteen years as his companion 8c 
nurse without remuneration, & suc- 
cessfully managed the farm ; 8c that, 
owing to the failure of deceased, in 
spite of his representations, to make a 
will in favour of pursuer, he had suffered 
material loss. He accordingly claimed 
to be indemnified for this loss, which he 
estimated at 416,000, or, alternatively, 
to be recompensed in so far as the 
estate had benefited from his services. 
The ot. dismissed the action as irre- 
levant, holding that pursuer’s aver- 
ments did not Import a legal claim 
enforceable against the deceased’s 
executry, in respect (a) that nothing 
more was disclosed than a mere 
expression of intention on the part of 
the deceased to make the pursuer his 
heir ; (6) that, even on the assumption 
that a definite promise of heirship was 
averred, suoh a promise oould have 
been proved only by the writ of the 
deceased, & here admittedly no writ 
existed ; (c) that no primA facie case 
for indemnification on ground of 
equity was disclosed, the loss averred 
by the pursuer as a result of the 
deceased’s representations being based 
solely on hypothetical calculations & 
not on actual outlay. — G ray v. John- 
ston, [1928] 8. C. 659.— SOOT. 

cm. Construction — Ambiguous offer.] 
— Where a written offer is ambiguous, 
it may be construed according to the 

4 


contemporaneous interpretation pnt 
upon it by the maker 8c receiver. — 
MANNING V , OaBRIQUB (1915), 9 

O. W. N. 61 ; 34 O. L. R. 453.— CAN. 

PART III. SECT. 2, SUB-SECT. 1.— 

0. (a). 

328 i. What amounts to— Counter 
offer.] — Specific counter offer or re- 
jection puts an end to an offer. — 
Shaw v. Jones, [1924] N. Z. L. R. 
1133.— N.Z. 

328 li. .] — Deft., through 

his agent, sent pltf. an offer to sell him 
land for #1,800 on terms. Pltf. wired 
the agent : “ Send lowest cash price. 
Will give #1,600 cash. Wire.” The 
agent replied by wire : ” Cannot 

reduce price.” Pltf. then wrote 
accepting the offer: — Held: the tele- 
gram reading ” Cannot reduce price ” 
was a renewal of the original offer, not 
merely a rejection of pltf.’s counter 
offer, 8c pltf.’s acceptance of It com- 
pleted a contract of sale. — Living- 
stone v. Evans, [1925] 4 D. L. R. 
769 ; [19251 3 W. W. R. 453.— CAN. 

PART III. SECT. 2, SUB-SECT. 1.— 

P. (e) 1. 

337 Yiii. .1 — Where a document 

was no more than an offer 8c was 
withdrawn before acceptance : — Held : 
there was no contract. — G oodison 
Thresher Co. v. Doyle (1925), 57 
O. L. R. 300.— CAN. 

PART III. SECT. 2, SUB-SECT 1.— 
C. (o) Iv. 

p I. .] — Pltf. a member of & 

holder of a seat upon a 8tock & Mining 
Exchange, in July, 1927, entered into 
an agreement with defts. S. Sc M. for 
the sale to them of his seat for the 
price of #20,000. In the course 8c os 
part of this transaction, a letter was 
written by deft. M. to pltf. dated 
July 27, 1927, stating : ” I hereby give 
you an option, 8c guarantee same, for 
you to repurchase the . . . seat on or 
before Sept. 15, 1927, at the price of 
#21,000 : — Held : the giving of the 
option was in consideration of the sale, 
8c an option so given for a valuable 
consideration, cannot be revoked, & 
is open for acceptance by the optionee 
at any time within the period for whioh 
the option Is given ; all that was 
necessary to operate as an effectual 
exercise of the option was that pltf., 
not later than Sept. 15, should notify 
deft. M. of his acceptance of the offer. — 
Forrest v. Solloway, 11928] 3 D. L. R. 
374 ; 62 O. L. R. 341.— CAN. 

p ii. .J — An option given for 

value is an offer, together with a con- 
tract that the offer will not be revoked 
during the time, if any, specified in the 
option. If the offer is accepted within 
the time specified a contract is made 8c 
the parties are bound. If tho offeror, 
in breach of his agreement, purports 
to revoke his offer, his revocation is 
ineffectual to prevent the formation of 
a contract by the acceptance of the 
offer within tho time specified. — 
Taxes Comr. (Q.) v. Camfhin (1937), 
57 O. L . R. 127 ; 43 Argus L. R. 401 ; 
11 A. L. J. 104 ; 4 A. T. D. 315.— AUS. 

PART III. SECT. 2, SUB-SECT. 2.— A, 

866 vl. Intention to discuss 

terms with third party.] — Where parties 
have disoussed terms, but one before 
finally aooopting them intends to 
disouss the matter with others : — 
Held: there oannot be said to be a 
binding oontraot. — C arbon Goal 8c 
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879a. Knowledge of tsrme of contract immaterial.] 
— The buyer of an automatic slot machine 
signed & handed to the sellers an order form 
containing in ordinary print & writing the 
essential terms of the contract, & in small 
print certain special terms, one of which was 
u any express or implied condition, state- 
ment, or warranty, statutory or otherwise 
not stated herein is hereby excluded/* The 
sellers thereupon signed & handed to the 
buyer a printed order confirmation assenting 
to the terms in the order form. The machine 
was delivered by the sellers to the buyer, who 
paid to the sellers an instalment of the price. 
The machine did not work satisfactorily, & 
the buyer brought an action against the 
sellers in the county ct. claiming ( inter alia) 
damages for breach of an implied warranty 
that the machine was fit for the purpose for 
which it was sold. The sellers pleaded 
(inter alia ) that the contract expressly pro- 
vided for the exclusion of all implied war- 
ranties. The buyer replied that at the time 
when she signed the order form she had not 
read it & knew nothing of its contents, & 
that the clause excluding warranties could not 
easily be read owing to the smallness of the 


print. There was no evidence of any mis- 
representation by the sellers to the buyer as 
to the terms of the contract; — Held: as 
the buyer had signed the written contract, & 
had not been induced to do so by any mis- 
representation, she was bound by the term# 
of the contract, & it was wholly immaterial 
that she had not read it & did not know its 
contents ; the action failed & the sellers were 
entitled to judgment. — L’ Estrange v. Grau- 
cob (F.), Ltd., [1934] 2 K. B. 894; 103 
L. J. K. B. 730 ; 162 L. T. 164. 

387a. Sale of annuity — Execution of release.] — 

Kennedy v. Thomassen, No. 3081a, post . 

896. Add. Annotations : — Apld. Sullivan v. Con- 
stable (1932), 48 T. L. B. 267. Reid. Jones 
(Holloway) v. Woodhouse, [1923] 2 K. B. 
117 ; Greenwood v. Martins Bank, Ltd. 
(1931), 47 T. L. R. 607 ; Farrow v. OrtteweU, 
[1933] Oh. 480 ; Square v . Square, Cowan v . 
Cowan, [1935] P. 120 ; Official Trustee of 
Charity Lands v. Ferriman Trust, Ltd., 
[1937] 3 All E. It. 85. 

897. Add. Annotations : — Consd. Bell v. Lever 
Bros., Ltd. (1931), 146 L. T. 268. Reid. 
Sullivan v. Constable (1932), 48 T. L. R. 369. 


Clat Co. v. Nanoose -Wellington 
Collieries, [1928] 1 D. L. R. 1160. — 
CAN. 

866 vii. .] — Paterson (A. 

& G.) f Ltd. v. Highland Rt. Co., 
[19271 8. O. (H. L.) 82. — SCOT. 

866 viil. .] — Bigelow v. 

Craigellaohie-Glbnlivet Distil- 
lery Oo. (1906), 26 O. L. T. 186 ; 87 
8. O. R. 56.— CAN. 

866 is. .] — Wilson Sc Oo., 

Ltd. v. Farquh arson (1906), 8 

£. L. R. 146.— CAN. 

870 xiii. 1 Acceptance stating 

understanding of offer made .1 — The 
Halifax Graving Dock & plant were 
wrecked toy explosion In 1917, Sc in 
Jan. 1918, the Canadian Govt, passed 
an Order in Council providing that the 
work of repair should be entrusted to 
applts. on the condition ( inter alia) 
that the latter should contribute the 
amount of insurance It carried & the 
Govt, pay the balanoe. A letter was 
sent to the oo. enclosing a copy of the 
Order 8c stating “ an agreement is 
being prepared Sc will be . submitted 
shortly for signature,** but no agree- 
ment was ever executed. Two days 
later the oo. wrote to the Minister of 
Public Works that the terms of the 
Order were satisfactory & adding, “ hut 
In order that all will be quite dear our 
understanding is that we are to assign 
our insurances Sc policies to the Govt., 
8c that the temporary buildings now 
being oonstruoted are to be replaced 
by permanent buildings of the Bame 
kmd as the original " Held : the 
letter of the oo. to the Minister did not 
oontain an unqualified acceptance of 
theterms set out in the Order in Council. 
— Halifax Graving Oo. t>. R. (1981), 
62 8. C. R. 838.— CAN. 

870 sir. .] — Canada Perma- 

nent Mortgage Gorpn. v. Barnard 
B ask.), [1986] 1 D.L. R. 158.— CAN. 

870 xv. .1 — Lefeb v re c. Moreau 

(Alta.), [19281 ID. L. R. 1019.— CAN. 

sa. Tims far — Tims limited by 
oonbfKst] — Where applt. bad not noti- 
fied his acceptance within the _ fixed 
time, & in the abeenoe of proof that 
J»sp. had waived his right to demand 
definite w ritte n notice as stipulated ;— 


MM : there was no valid accept 

*■ MwmsmmsD, (19841 App. 
D. 861.— 4. AT. 

WUtktn reasonable tt m±b~ 
v. B. a Worn Growers, 


Ltd., [1927] 2 D. L. R. 759 ; 88 

B. C. R. 410.— CAN. 

PART III. SECT. 2, SUB-SECT. 2.— 
B. (a). 

880 i. Necessity .] — Barrett v. Ra- 
PBUB (1835), 4 0. 8. 176, — CAN. 

888 111. .] — Bbeadt 6c Smith v. 

John Gillespie Sc Co., Ltd. (Alta.), 
[1931] S. C. R. 238; 1 D. L. R. 918 ; 
revsg., [1929] 4 D. L. R. 745 ; 3 W. W. 
R. 247 ; 24 Alta. L. R. 245 ; off a., 
[1929] 4 D. L. R. 23.— CAN. 

388 iv. Exercise of option .] — 

Payment of the purchase -price made 
by a party purporting to exercise an 
option to purchase within the time Sc 
in the manner provided in the option Is 
Insufficient to create a binding contract 
where acceptance has not been com- 
municated to the other party before the 
expiry of the option. 

Deft., in consideration of payment of 
£5, gave pltf. “ an option of ten days 
to purchase ** his share in a motor- 
vessel for £150. The agreement pro- 
vided that the £5 was to be forfeited 
unless the purchase was completed in 
the said ten days. Pltf. was given the 
right to pay the purchase-money into 
deft. ’a bank account at W. instead of 
paying the same personally to deft, at 
K. Pitt, told deft, on the telephone 
that he was paying the money into the 
bank. Sc subsequently did pay the 
money within the ten days Sc posted a 
letter of advice which reached the deft, 
after the expiry of the option. Deft, 
then refused to transfer his share 
to pltf. Held: payment did not 
amount to oommunlcwon of accept- 
ance Sc there was no holding contract., 
— Soares v. Simpson, [1931] N. Z. L. R. 
X079.— N.Z. 

888 v. Order in Council autho- 

rising acceptance by Minister .] — Meld : 
No acceptance on behalf of the Grown 
communicated to F. by any one having 
authority to do so had been shown ; 
Sc, therefore, no contract binding on 
the Oown had been established. The 
Order In Council did not in itself con- 
stitute an acceptance. — R. v. Dominion 
Corpn., Ltd,, m Porcur, [1932] 8, 0. R. 
511; 8D.lUR.8lO.— faAN. 

PART I1L SECT. 8, SUB-SECT. JLt- 
B. <SJ Ii. 

8 m ii. .] — If a psreon to 

whom an o Her is made so conducts 


J.s. 


himself that a reasonable man would 
believe that he is aooepting that offer 
8c the offeror acts upon that belief the 
offeree will be held to have accepted the 
offer Sc. therefore, to have oontracted 
on the terms proposed. 

This principle was applied where the 
owner of an automobile, subject to a 
chattel mtge., had placed the auto- 
mobile with deft. oo. for sale, but 
objected to the terms of a sale proposed 
by deft. Sc then the mtgeo. with, it was 
held, the concurrence of the owner, 
made an offer to deft, which deft, by his 
oonduot was held to have accepted. — 
Greenberg v. Manitoba Hudson - 
Essex, Ltd., [1934J 1 W. W. R. 700.— 
CAN. 

ii. Delivery of goods — Before time 
laid down in order *1 — Applt. sent an 
order on June 7 to reap, to send him on 
hire a binder, to be delivered on or 
about Oot. 1. The order contained a 
term that it was not to he binding on 
reap, until reoeived Sc ratified in 
writing or by actual delivery of the 
goods to applt., 8c that the order might 
be cancelled by applt. giving notice 
to resp. by registered letter at least 
thirty days prior to date for delivery, 
with a proviso that if prior to that date 
or six months thereafter applt. ordered 
a binder from any other person, resp. 
might by registered notice revive the 
order, & deliver the binder within 
thirty days. An agent of resp. was 
told by applt. that he wished to cancel 
the order, as he was buying a 
harvester, Sc the agent notified resp., 
but no notioe was given by applt. to 
resp. On Sept. 2, resp. forwarded 
by rail a binder to applt., 8c wrote 
him stating that the binder bad been 
forwarded per rail. The machine 
arrived, Sc applt. refused to take 
delivery, but admitted he had reoeived 
the letter : — Held : the letter did not 
amount to a ratification of the order. 
Sc a delivery on Bert. 8 did not neces- 
sarily imply a delivery pursuant or 
referable to the stipulation In the 
contract for delivery on or about 
Oot. 1, Sc there was no acceptance of 
the order. — Blackett v. Cluttebbuok 
Brothers (Adelaide), Ltd., [1988] 
8. A. 8. R. 801.— AU8. 

PART I1L SECT* 8, SUB-SECT. 2.— 0. 

408 IL — Whether motto* for 

informing material}— A reward waspub- 

26 
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492* Add. Annotations : — Folld. ChiUingworth v. 
Eaehe, [1924] 1 Oh. 97. Confd. Hillaa A Co. 
v. Arcos, Ltd. <1932), 147 L. T. 608 ; Hay A 
Butcher, Ltd. v. R., [1934] 2 K. B. 17, n. ; 
Refd. Afitor Properties, Ltd. v. Tunbridge 
Wells Equitable Friendly Society, [1930] 
1 All E. R. 631. 

496. Add. Annotation: — Refd. Ohillingworth v. 
Esohe (1928), 129 L. T. 80S. 

601a. “Subject to terms of contract being 

arranged.”] — Hone yuan v. Mabbyatt, 
No. 410, ants. 

604a. Lease “ to be drawn by counsel.”] — 

Stubgxon v. Paintbb (1608), Noy, 128 ; 74 
E. R. 1092. 

Annotation : — Refd, Goodtltle d. Estwt>k r. Way (1787), 1 
' Term Rep, 735. 

611. Add. Annotations: — Folld. Todd v. Jones 
Bros. (1930), 15 Tax Oas. 396. Consd. Trollope 
(Cteo.) A Sons v . M&rtyn Bros. (1934), 50 
T. L. R. 644. Refd. Ohillingworth v. Esche, 
[1924] 1 Oh. 97 ; Keppel v. Wheeler, [1927] 1 
K. B. 677. 

5Ha. .] — During Mar. 1928, there were 

negotiations A detailed correspondence be- 
tween reap. co. A another co. who were pro- 
posing to purchase the business of the reap, co., 
culminating in a letter dated Mar. 21, 1928, 
in which the prospective purchasers indicated 
that the terms contained in the correspond- 
ence, A as arranged at interviews between the 
parties, were generally accepted 14 subject to 
such terms being fully set out in a formal 
contract or agreement, to be submitted to us 
& finally approved of.” On Mar. 29, 1928, 
. two of the directors of reap. oo. resigned A 
entered the service of the purchasers. On 
Mar. 30 reaps. gave notice to their foreign 
agents termmating their engagements. The 
formal contract was dated Apr. 16, 1928 ; — 
Held : the correspondence did not constitute a 
contract. — Todd (H.M. Inspector op Taxes) 
v. Jones Bros., Ltd. (1930), 16 Tax Oas. 
396. 

618a. “The usual public-house contract to 

be entered into.* 9 ] — Lucas v . Hall, [1899] 
W. N. 92. 

614. Add . Annotation: — Refd. Ohillingworth v, 
Esche (1928), 120 L. T. 808. 


581. Add . Annotation : — Refd. Ohillingworth «. 
Esohe, [1923] 1 Oh. 576. 

582. Add* Annotation : — Consd. Coney v. Leith, 
[1937] 2 All E. R* 532. 

684. Add. Annotation: — Refd. Ohillingworth v. 
Esche (1928b 129 L. T. 808. 

539a. ]. — Pltf. wrote to deft, an offer 

to sell a house to her for a certain sum subject 
to certain unspecified covenants, A deft, 
signed at the foot this statement : “ I accept 
the above offer subject to contract.” The 
solrs. of both parties approved a draft formal 
contract, but deft, refused to execute it. In 
an action for specific performance : — Held : 
the words 44 subject to contract ” did not 
mean that deft, bound herself if the parties* 
solrs. approved a formal contract, but meant, 
in the circumstances, 44 subject to the execu- 
tion by the parties of a formal contract,** A 
therefore the action failed. — Wilson v. 
Balfour (1929), 46 T. L. R. 625. 

540. Add, Annotations: — Apld. Ohillingworth v. 

Esche, [1924] 1 Oh. 97 $ Lockett v. Norman- 
, Wright (1924), 69 Sol. Jo. 125 ; Wilson v. 
Balfour (1929), 45 T. L. R. 025. Refd. Nevile 
Reid i?. I. R. Oomrs. (1922), 12 Tax Oas. 646. 


540a. .] — An agreement subject to con- 

tract is merely in the stage of negotiation 
(Sargant, L.J.). — Keppel v. Wheeler, 
[1927] 1 K. B. 577 ; 96 L. J. K. B 438 ; 180 
L. T. 203, O. A. 


Annotations : — Apld. Raymond*. Wooten (1931), 47 T. L. R. 

ltd. Trollope (Geo.) Sc Sons v. Martyn Bros., 
‘ -736) 1 AUE. R. 


606. Consd. Trollope (Geo.) Sc Sons v. «u 
[19341 2 K. B. 436 ; Masson v. Moxley, [1936 
64. 


545. Add. Annotations : — Consd. Ohillingworth v . 
Esche, [1924] 1 Oh. 97. Apld. Lockett v. 
Norman- Wright (1924), 09 Sol. Jo. 125; 
Wilson v. Balfour (1929), 46 T. L. R. 025. 
Folld. Todd v. Jones Bros. (1930), 16 Tax 
Oas. 396. Refd. Nevile Reid v. I. R. Oomrs. 
(1922), 12 Tax Oas. 545. ‘ 

546a. 44 Subject to suitable agreements being 

arranged between your solicitor A mine.”]— 
The words 44 subject to suitable agreements 
being arranged between your solr. A mine *’ 
are indistinguishable in their effect from such 
words as 44 subject to formal contract,*’ 
44 subject to contract,” or 44 subject to proper 


PART III. SECT. 8. SUB-SECT. 5. 

♦90 x. r*l — Where a proposal to 

manufacture oertain steel rails was 
accepted in writing by the party to 
whom it was sent, such aooeptanoe 
statins that It would be followed by 
a formal oontraot, 6c where it appeared 
that the formal oontraot was Intended 
solely to embody the agreement already 
arrived at : — Hdd : in such a case, 
looking to the Intentions of the parties, 
the contractual relations between 
them should be regarded as based 
upon the terms so agreed upon. — 
Dominion Iron Sc Stkhl Oo. e. R. 
£19! a0)^e7D. L. R. 609 ; SO Exoh. O. It. 

490 ad. .1 — Habichand Man- 

OHARAlf V. GOVIND LtJXMAN GOKHALB 
(1992), L. R. 50 Ind. App. 25.-— DID. 

♦90 ill. .) — Persons who have 

been put into possession of land under 
an agreement which contemplate* the 
execution of a formal oontraot do not 
booome trespassers (as being in breach) 
upon tailing to exeoute a oontraot when 
required to do so : if the agreement, 
upon its true construction, makes the 
execution of a oontraot a condition 
or term there is no enforceable con- 


tract, either because the condition is 
unfulfilled or because the law does not 
recognise a oontract to enter Into a 
oontraot. — Ourrxmbhov Sc Oo. v. 
OREST (1989), 60 L. R. IndL App. 297.— 


♦90 xlti. .) — The mere faot that 

an agreement complete in itself pro- 
vides that its terms shall be embodied 
In a formal oontraot does not render the 
execution of the formal oontraot a 
condition precedent to the enforce- 
ability of the original agreement. — 
British American Timber Oo., Ltd. 
u. ElkRtver Timber Oo., Ltd., [1934] 
IW.W.B. 658.— CAN. 

1 i. .] — An option for sale 

read as follows : “ The owners agree 
to give H. the option to purchase the 
lands herein leased at any time within 
the period of lease for 625 per acre, 
62,000 cash Sc the b&lanoe at six per 
oent. Interest Sc half crop payments, 
by agreement to be drawn up”:— 
add : the words ” by agreement to be 
drawn up ** had the same effect as the 
words *' subject to an agreement to be 
drawn up,” Sc. since the agreement was 
to be on the crop-payment plan, the 
ct. could not supply the details neces- 
sary to oomplete it, Sc the option did 

8 


e an < 

oontract. — B ocalteb v. Hazlb, [19251 
4 D. L. R. 948 ; [1925J 8 W. W. R. 
577 : rcvsq. 19 Sask. L. R. 417 ; [1925] 
2 W. W. R. 486.— CAN. 

n L Contract for purchase of 

timber limits — AU terms agreed upon— 
Provision for formal contract after sur- 
vey .} — Where all the terms of a oontraot 
for the purchase of timber limits are 
agreed upon it constitutes a binding 
oontraot, notwithstanding a provision 
for the execution of a formal oontraot 
after a preliminary survey Sc cruise at 
the limits. — British American Timber 
O o. v . Euc River Timber Oo., [1988] 
4 9.LB. 286.— CAN. 

546 i, Solicitor to a p prove farm 

of etrnOwA] — An option agreement 
provided that In the event of the pur- 
deawtng to accept the option 
lering into an agreement to pur* 
‘ ~ "**t3h agreement to 


f a farther oont 

,> the existence of an e nf orc e- 
able oontraot to puiehaee. — VWAhT «. 



VoL XU— Contract Cases 548*-m 


contract to be prepaved by the vendor’s 
solr.,” ft do not import a binding agreement 
between the parties. — Lockett v. Nobman - 
Wbxght, [1925] Oh. 56 ; 94 L. J. Oh. 123 ; 
182 L. T. 632 ; 69 Sol. Jo. 125. 

546b. “Subject to a proper eontraot to be 

prepared by the vendor’s solicitors.”] — By 
a document of July 10, 1922, the purchasers 
agreed to purchase oertain freehold land ft 
a nursery from the vendor 41 subject to a 
proper contract to be prepared by the 
vendor’s coirs.” ft acknowledged having paid 
6240 44 as deposit ft in part payment of the 
said* purchase-money. * ' Completion was 
fixed for Nov. 2. The purchasers signed the 
document ft the vendor added ft signed a 
receipt for the deposit confirming the sale. 
A proper contract was subsequently prepared 
by the vendor’s solrs., approved by the 
purchasers’ solr., executed by the vendor, ft 
tendered to the purchasers for execution. 
The purchasers, however, refused to sign it, 
declined to prooeed with the transaction, ft 
claimed the return of the deposit s — Held : 
the document of July 10, 1922, was only 
conditional, ft did not constitute a firm 
contract, ft the purchasers were in the cir- 
cumstances entitled to recover the deposit. — 
Ohtllingworth v. Bsche, [1924] 1 Oh. 97 ; 
98 L. J. Ch. 129 ; 129 L. T. 808 ; 40 T. L. R. 
23 ; 68 Sol. Jo. 80, O. A. 


Annotations : — Apld. Lockett v. Norman- Wright, [19861 
Ob. 60S Wilson r. Balfour (1929). 45 T. L. R. 026. Reid. 
Keppel v. Wheeler. [19271 1 K. B. 577 ; May ft Butcher, 

Ltd. e. R., [1934] 2 i. " ~ 

Martyn Bros. " 


v. R., [1934] 2 a* jo. * < . uu , jliuu< 
" os. (1034), 60 T. L. ft. 644. 


B. 17, ru: Trollope (Qeo.) So Souse. 


546c. “ Formal contract to be signed in due 

course.”] — Ronald Frankau Productions, 
Ltd. u. Bell (1927), 65 L. Jo. 33; 164 
L. T. Jo. 504. 

555. Add. Annotation : — Retd. Chillingworth v. 

Bsche (1923), 129 L. T. 808. 

559. Add. Annotation : — Held. Berners v. Fleming, 
[1925] Oh. 264. 


563a. .] — Guildford Trust, Ltd. v. Pohl 

ft Maritch (1928), 72 Sol. Jo. 171. 

567. Add. Annotation : — Distd. Hardie ft Lane v. 
Chilton, [1928] 2 K. B. 306. Consd. Mutual 
Finance, Ltd. v. Wetton ft Sons, Ltd., [1937] 
2 K. B. 389. Refd. Howard t>. Odhams 
Press, Ltd., [1937] 2 All E. R. 509. 

567a. Knowledge of brother’s liability to prosecu- 
tion — No direct threat.] — A guarantee was 
obtained from a family co. under an implied 
threat to prosecute a member of the family 
who was alleged to have forged the signature 
of the co. to a previous guarantee. It was 
known to the receiver of the guarantee that 
it was only given because the father of the 
alleged forger was in such a state of health 
that the shock of the prosecution of his son 
was likely to endanger his life s — Held ; the 
guarantee was obtained by undue influence, 
ft the guarantors were entitled to repudiate it. 
— Mutual Finance, Ltd. v. Wetton ft 
Sons, Ltd., [1937] 2 K. B. 389 ; [1937] 2 
All E. R. 667 ; 106 L. J. K. B. 778 ; 157 
L. T. 636 ; 53 T. L. R. 731 ; 81 Sol. Jo. 670. 

668. Add. Annotations : — Consd. Hardie ft Lane v. 
Chilton, [1936] 2 K. B. 306. Refd. Thome 
v. Motor Trade Assocn., [1937] 3 All E. R. 
157. 

569. Add. Annotation : — As to ( 1) Consd. With v. 
O’Flanagan, [1936] Ch. 676. 

670. Add. Annotation : — Refd. Mutual Finance, 
‘ Ltd. v. Wetton ft Sons, Ltd., [1937] 2 K. B. 
389. 

572. Add. Annotation : — Refd. Mutual Finance, 
Ltd. v. Wetton ft Sons, Ltd., [1937] 2 K. B. 
389. 

578. Add . Annotation : — Consd. Mutual Finance, 
Ltd. v. Wetton ft Sons, Ltd., [1987] 2 K. B. 
389. 

576. Add. Annotation : — Retd. Brocklebank v. R., 
[1924] 1 K. B. 047. 


W. L. R. 263 ; 10 
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565 xlv. .] — Cole v. Sum NEB 

(1900), 30 8. O. R. 379. — CAN. 

555 xv. Graham v. Graham 

msai? ** 

655 xvjU .] — Where a person 

seeks In obtaining another** signature 
to a printed form to impose an obliga- 
tion to pay for a service which for many 
years had been furnished gratuitously, 
notice of the terms So conditions on 
which th y latter Is to sign t he 

document should be given in no un- 
certain language & In no uncertain way ; 
if the document Is so printed So 
arranged that when read It gives the 
signer thereof the impression that he 
is merely supplying information when 
as a matter of faot It contains an 
o blig a t ion to pay money. Sc the 
signature Is induced by that impres- 
■on* the ot. wfll not enforce the 
obligation* — International Trans- 
portation Co. «. Winnipeg Storage, 
1*0.. [1931 i 2 W. W. R. 004^— CAN. 

el. Burdenof proof .}— It is never 

r to prove In the first Instance 

^ to a eontraot under- 

»feot of a term thereof ; 
ft a party seeks to escape the liablltty 
' ' a term of the eontraot, he 
evidence to establish 
r excuse. — Thoheson v. 
— 8<jhool Dbobot Board 

BBB!g WCVU. l >ftfc.g»i 


p i. Failure to read over 

whole contract .) — Where a purchaser of 
a large farm implement does not read 
English, Farm Implement Aot, R. 8. 8.. 
1920 (o. 128), b. 18, Is not compiled 
with unless the whole contract is read 
over Sc explained to him in his own 
language, even though he understands 
some English ft, after the whole con- 
tract has been read to him in English, 
those portions of It which he says he 
does not understand In English are 
read over & explained to him in hie 
language, So he says he understands 
it all. — Advance Rumely Thresher 
Oo. v. Yoroa, [1920] 3 D. L. R. 617 ; 
[1930] S. O. R. 397.— CAN. 

p iL No riguest for reading 

over or explanation.) — u a person who 
cannot read a document signs it with- 
out requesting to have it read or 
explained to him ft It Is not read or 
explained he is bound by it, where, at 
least, there is no evidence that the 
other party knew that the illiterate 
party was signing under a misunder- 
standing of its effect. — Canadian 
Bank of Commerce v. Dbmbbok 
(Bask.), [1099] 4 D. L. R. 220; 0 
W. W. R. 580.— CAN. 

p HI. — n • Burden of proof. b~ 

Where a eontraot was drawn up by 
a magistrate, who was employed for 
that purpose, ft* after being reduced 
to writing. It was read over to deft., 
who signed by hit mark ReW/ the 
burden was upon deft, of establishing 
it was not lus agree- 
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[lJWi 


ment.— - K eddy v. Daubbt (1913), 47 

N. 8. R. 229 ; 12 D. L. R. 691 ; 18 
B. L. R. 103.— CAN. 

iv. .] — Millar e. Ellard, 

2 D. L. R. 102.— CAN. 

n v. . • Partv intoxi ca ted. 1 — 

Schofield v. Tummondb (1858), 6 
Gr. 608.— CAN. 

604 1. Contract of sale silent as to 

time dt mode of payment .J — Defts. have 
lng ratified by telegram a eontraot made 
by their agents, afterwards attempted 
to repudiate it on the ground of an 
alleged variation in the terms of the 
bought note as to the time of delivery. 
Defts.* letter of repudiation to their 
agents attempted to impose terms as 
to the time for payment as a condition 
of accepting the alleged variation: — 
Held : the contract was complete not- 
withstanding that the particular mode 
or time ot payment was not stated. 
— Campbell v. Mahler (1019), 43 

O. L. R. 896 ; 14 O, W. N. 346 ; affd., 
16 O. W. N. 839.— CAN. 

FART IIL SECT. 8. SUB-SECT. 2.— 

A. (b). 

b L .} — An agreement to pay a 

debt made by a debtor while under 
arrest on a capias previously issued for 
said debt, will not be cancelled for 
duress when the arrest was not illegal 
ft the bare fact of the arrest was the 
only evidence of duress, — Thompson*. 

ZmJSZM?- u *• ,M! 
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492* Add. Annotation* : — Folld. Ohillingworth v. 
Esche, [10241 1 Oh. 07. Court. Hill as Sc Co. 
v . Arcos, Ltd. (1032), 147 L. T. 608 ; May & 
Butcher, Ltd. v. R., [1934] 2 E. B. 17, n. ; 
Retd* As tor Properties, Ltd. v. Tunbridge 
Wells Equitable Friendly Society, £1036] 
1 All E. R. 631. 

406. Add. Annotation : — Refd. Ohillingworth v, 
Esche (1028), 120 L. T. 808. 

501a. “ Subject to terms of contract being 

arranged. 91 ] — Honbyman v. Marbyatt, 
No. 416, ante. 

504a. Lease ° to be drawn by counsel. 99 ] — 

Sturgion v. Painter (1608), Noy, 128 ; 74 
E. R. 1092. 

Annotation : — Reid. Goodtitle d. Eetwtik v. Way (X787), 1 
* Term Rep, 735. 

511. Add . Annotations : — Folld. Todd v. Jones 
Bros. (1930), 15 Tax Oas. 396. Consd. Trollope 
(Geo.) & Sons v. Martyn Bros. (1934), 60 
T. L. R. 544. Refd. Ohillingworth v. Esche, 
j£924]^Oh. 07 ; Keppel vT Wheeler, [1927] 1 

511a. t •] — During Mar. 1028, there were 

negotiations & detailed correspondence be- 
tween reap. co. & another oo. who were pro- 
posing to purchase the business of the reap, co., 
culminating in a letter dated Mar. 21, 1928, 
in which the prospective purchasers indicated 
that the terms contained in the correspond- 
ence, & as arranged at intervie vs between the 
parties, were generally accepted “ subject to 
such terms being fully set out in a formal 
contract or agreement, to be submitted to us 
& finally approved of." On Mar. 29, 1928, 
two of the directors of reap. co. resigned & 
entered the service of the purchasers. On 
Mar. 30 resps. gave notice to their foreign 
agents terminating their engagements. The 
formal contract was dated Apr. 16, 1928 : — 
Held : the correspondence did not constitute a 
contract. — Todd (H.M. Inspector of Taxes) 
v . Jones Bros., Ltd. (1930), 15 Tax Oas. 
396. 

613a. “The usual public-house contract to 

be entered into. 99 ] — Lucas v. Hall, [1899] 
W. N. 02. 

614. Add. Annotation : — Refd. Ohillingworth v, 
Esche (1923), 129 L. T. 808. 


581. Add. Annotation: — Refd. Ohillingworth v. 
Esche, [1023] 1 Oh. 576. 

582. Add. Annotation : — Consd. Oaney v. Leith, 
[1037] 2AI1B. R. 532. 

584. Add. Annotation Refd. Ohillingworth t>. 
Esche (1923), 129 L. T. 808. 

589a, ■]. — Rtf. wrote to deft, an offer 

to sell a house to her for a certain sum subject 
to certain unspecified covenants, M deft, 
signed at the foot this statement : “ I accept 
the above offer subject to contract.* * The 
solrs. of both parties approved a draft formal 
contract, but deft, refused to execute it. In 
an action for specific performance : — Held : 
the words “ subject to contract ” did not 
mean that deft, bound herself if the parties* 
solrs. approved a formal contract, but meant, 
in the circumstances, “ subject to the execu- 
tion by the parties of a formal contract,*’ & 
therefore the action failed, — Wilson v. 
Balfour (1020), 45 T. L. R. 625. 

540. Add , Annotations : — Apld. Ohillingworth v. 

. Esche, [1924] 1 Oh. 97 ; Lockett v . Norman- 
Wright (1924), 60 Sol. Jo. 125 ; Wilson v. 

, Balfour (1929), 45-T. L. R. 625. Refd. Nevile 
Reid v. t. R. Oomrs. (1022), 12 Tax Oas. 545. 

540a. .] — An agreement subject to con- 

tract is merely in the stage of negotiation 
(Sargant, L.J.). — Keppbl v. Wheeler, 
[1027] 1 K. B. 577 ; 96 L. J. K. B 433 ; 186 
L. T. 203, O. A. 

Annotations : — Apld. Raymond v, Wooten (1981). 47 T. L. R. 

606. Oomd. Trollope (Geo.) Sc Sons v. Martyn Bros.. 

[1934] 2 K. B. 436 ; Musson t>. Moxley, [1986] 1 All E. R. 

64. 

545. Add. Annotations : — Consd. Ohillingworth v. 
Esche, [1024] 1 Oh. 97. Apld. Lockett r. 
Norman-Wright (1924), 69 Sol. Jo. 125; 
Wilson v. Balfour (1929), 45 T. L. R. 625. 
Folld. Todd v. Jones Bros. (1930), 15 Tax 
Cas. 396. Refd. Nevile Reid v . I. R. Oomrs. 
(1922), 12 Tax Oas. 545/ 

546a. “ Subject to suitable agreements being 

arranged between your solicitor At mine. 99 ] — 
The words “ subject to suitable agreements 
being arranged between your solr. A mine *’ 
are indistinguishable in their effect from such 
words as subject to formal contract,*’ 
“ subject to contract,” or “ subject to proper 
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490 x. r.J — Where a proposal to 

manufacture certain steel rails was 
accepted in writing by the party to 
whom it was sent, such aooeptanoe 
stating that It would be followed by 
a formal contract. Sc where it appeared 
that the formal contract was intended 
solely to embody the agreement already 
arrived at r — Held.* in snob a oase, 
looking to the intentions of the parties, 
the contractual relations between 
them should he regarded as based 
upon the terms so agreed upon. — 
Dominion Iron Sc Steel Oo. «. R. 

(.L.R.609; 80 Exoh. C. R. 




490 xi. .] — Harxghand Man- 

OHJJUUM v. Govind Lcxman Gokhalb 


(1999). L. R. 50 Ind. App. 26.— IND. 


490 xil. .] Per s o ns who have 

been put Into possession of land under 
an agreement whloh contemplates the 
execution of a formal contract do not 
become trespassers (as being in br eac h ) 
upon falling to execute a oontraot whan 
required to do so : If the agreement, 
upon its true construction, makes the 
execution of a oontraot a condition 
or term there is no enforceable oon- 


traot, either beoause the condition 1 b 
unfulfilled or because the law does not 
recognise a oontraot to enter into a 
contract. — Currimbhoy & Oo. v. 
Greet (1939), 60 L. R. Ind. App. 297. — 
IND. 

490 xiii. .]— The mere fact that 

an agreement oomplete In Itself pro- 
vides that its terms shall be embodied 
in a formal oontraot does not render the 
execution of the formal oontraot a 
condition preoedent to the enforce - 
ability of the original agreement. — 
British American Timber Oo., Ltd. 
v. ElkRcter Timber Oo., Ltd., [1934] 
9 W. W.R. 658.— CAN. 

f i. — .] — An option for sale 

read as follows ; " The owners agree 
to give H. the option to purchase the 
lands herein leased at any time within 
the period of lease tor 925 per acre, 
12,000 oash Sc the balanoe at six per 
oent. Interest St half crop payments, 
by agreement to be drawn up”:— 
Held .* the words “ by agreement to be 
drawn up ” had the same effect as the 
words ” subject to an agreement to he 
drawn up,” 4c, since the agreement was 
to be on the crop -payment plan, the 
ot. could not supply the details neces- 
sary to complete it, & the option did 

8 


not of itself constitute an enforceable 
contract. — Booalter v. Huele, [1925] 
4 D. L. R. 948 ; [1925] 3 W. W. R. 
577 : revsa, 19 Bask. L. R. 417 ; [1925] 
2 W. W. R. 436.— CAN. 

n i. — — Contract for purchase of 
timber limits — AU terms agreed upon — 
Provision for formal contract after sur- 
vey. } — Where all the terms of a oontraot 
for the purchase of timber limits are 
agreed upon It constitutes a binding 
oontraot, notwithstanding a provision 
for the execution of a formal pontraot 
after a preliminary survey 9c cruise of 
the limits. — British Amerioan Timber 
Oo. v. Elk Rjybb Timber Oo„ (19881 
4 D. L. R. 986.— OAK. 

54 8 1. — Solicitor to approve form 
of contract.] — An option agreement 
provided that in the event or the pur* 


purchase shall be on a form amoved 
by the vendor's solr.” : — Beta: the 
e xe cuti o n of a further oontraot was not 
neoeessry to the existence ot an enforce- 
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contract to bo prepared by the vendor’s 
aolr»,” St do not import a binding agreement 
between the parties. — L ockett v. Norman- 
Wmoht, [1025] Oh. 50 1 04 L. J. Oh. 123 ; 
132 L. T. 532 * 00 Sol. Jo. 125. 

” Subject to a proper eontraot to be 

prepared by the vendor's iolloitors.''] — By 
a document of July 10, 1022, the purchasers 
agreed to purchase certain freehold land Sc 
a nursery from the vendor “ subject to a 
proper contract to be prepared by the 
vendor’s solrs.” & acknowledged having paid 
£240 “ as deposit Sc in part payment of the 
said' purchase-money.” Completion was 
fixed for Nov. 2. The purchasers signed the 
document Sc the vendor added Sc signed a 
receipt for the deposit confirming the sale. 
A proper contract was subsequently prepared 
by the vendor's solrs., approved by the 
purchasers' solr., executed by the vendor, Sc 
tendered to the purchasers for execution. 
The purchasers, however, refused to sign it, 
declined to proceed with the transaction, Sc 
claimed the return of the deposit s — Held : 
the document of July 10, 1922, was only 
conditional, Sc did not constitute a firm 
contract. Sc the purchasers were in the cir- 
cumstances entitled to recover the deposit. — 
Chtllingworth v, Esche, [1924] l*Oh. 97 ; 
93 L. J. Ch. 129 ; 129 L. T. 808 ; 40 T. L. R. 
23 ; 68 Sol. Jo. 80, O. A. 

Annotations : — Apld. Lockett v. Norman* Wright, [1026] 
Oh. 56; Wilton v. Balfour (1929), 45 T. L. R. 625. Refd. 
Keppel v. Wheeler, [1927] 1 K. B. 577 ; May Sc Butcher, 
Ltd? vTr., [19341 2 K. B. 17. n. : Trollope (Geo.) Sc Bonn v. 
Martyn Bros. (1934), 60 T. L. R. 544. 

546c. “ Formal contract to be signed in due 

course.”] — Ronald Frankau Productions, 
Ltd. v. Bell (1927), 65 L. Jo. 33 ; 164 
L. T. Jo. 504. 


555. Add. Annotation : — Refd. Ohillingworth v. 

Bsche (1923), 129 L* T. 808. 

559. Add. Annotation : — Retd. Berners v. Fleming, 
[1925] Oh. 264. 


663a. .] — Guildford Trust, Ltd. c. Pohl 

Sc Maritcr (1928), 72 Sol. Jo. 171. 

567. Add. Annotation : — Dlstd. Hardie Sc Lane c. 
Chilton, [1928] 2 K B. 306. Consd. Mutual 
Finance, Ltd. v. Wetton Sc Sons, Ltd., [1937] 
2 K. B. 389. Refd. Howard v. Odhams 
Press, Ltd., [1987] 2 All E. R. 509. 

567a. Knowledge of brother’s liability to prosecu- 
tion — No direct threat,] — A guarantee was 
obtained from a family co. under an implied 
threat to prosecute a member of the family 
who was alleged to have forged the signature 
of the co. to a previous guarantee. It was 
known to the receiver of the guarantee that 
it was only given because the father of the 
alleged forger was in such a state of health 
that the shock of the prosecution of his son 
was likely to endanger his life : — Held : the 
guarantee was obtained by undue influence, 
& the guarantors were entitled to repudiate it. 
— Mutual Finance, Ltd. v. Wetton Sc 
Sons, Ltd., [1937] 2 K. B. 389 ; [1937] 2 
All B. R. 867 ; 106 L. J. K. B. 778 ; 167 
L. T. 536 ; 63 T. L. R. 731 ; 81 Sol. Jo. 670. 

568. Add. Annotations : — Consd. Hardie St Lane v. 
Chilton, [1930] 2 K. B. 300. Refd. Thorne 
v. Motor Trade Assocn., [1937] 3 All E. R. 
157. 

569. Add. Annotation: — As to (1) Consd. With v. 
O’Flanagan, [1930] Oh. 575. 

570. Add. Annotation : — Refd. Mutual Finance, 
Ltd. v. Wetton & Sons, Ltd., [1937] 2 K. B. 
389. 

572. Add. Annotation : — Refd. Mutual Finance, 
Ltd. v. Wetton & Sons, Ltd., [1937] 2 K. B. 
389. 

573. Add. Annotation : — Consd. Mutual Finance, 
Ltd. v. Wetton Sc Sons, Ltd., [1937] 2 K. B. 
389. 

576. Add. Annotation : — Refd. Brooklebank v. R., 
[1924] 1 K. B. 847. 
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65S a civ. .1 — Col* v. Sumner 

(1900), 30 8. O. R. 379.— CAN. 

366 xv. .} — Graham «. Graham 

(Man.) (1914), 27 W. L. R. 268 ; 16 
D. L.R. 485. — CAN* 

665 xvi. .] — Where a person 

seeks in obtaining another’s signature 
to a printed form to impose an obliga* 
tion to pay for a service which for many 
years had been furnished gratuitously, 
notice of the terms Sc conditions on 
which the latter is asked to sign the 
document should be given in no un- 
oertaln language & In no uncertain way ; 
if the document Is so printed 8c 
arranged that when read it gives the 
signer thereof the Impression that he 
is merely supplying information when 
as a matter of fact It contains an 
ob ligat ion to pay money. Sc the 
signature is induced by that impree* 
am, the oi. will not enforce the 
obligation, — International Trans* 
pobtation On. e. Wnnnm Storage, 
Ltd., [193112 W. W. R. 664.— CAN. 

• L. Barden of proof. \ — It Is never 


if a party seeks to escape the liability 
imposed by a term of the contract, he 
evidence to 


st add uce 

grounds at exouse. — T homson «. 
Bt.atr m or r School District Board 
cnMbmxHBB. U9S71 iS,LE. 1178 ; 
f I Wm^W. R. 449 ; 22 Alta. L. R. 


P i. 


Failure to read over 


whole contract .] — Where a purchaser of 
a large farm implement does not read 
English, Farm Implement Act, R. H. 8.. 
1920 (o. 128), s. 18. is not complied 
with unless the whole contract is read 
over Sc explained to him in his own 
language, even though he understands 
some English &, after the whole con- 
tract has been read to him in English, 
those portions of it which he says he 
does not understand In English are 
read over Sc explained to him in hie 
language. Sc he says he understands 
it all. — A dvance humbly Thresher 
Oo. v. Yoroa. [1926] 3 D. L. R. 517 ; 
[19261 S. O. R. 397.— CAN. 

plL No rigvest for reading 

over or explanation.] — It«a person who 
cannot read a document signs it with* 
out requesting to have it read or 
explained to sum It it is not read or 
explained he Is bound by It. where, at 
least, there Is no evidence that the 
other party knew that the illiterate 
party was signing under a misunder- 
standing of its effect. — Canadian 
Bank of Commerce v. Dembxok 
(Saak.), [1929] 4 D. L. R. 220; 2 
W. W. R. 586.— CAN. 

P ill. \T— Burden of proof. y~ 

Where a contract was drawn up by 
a magistrate. Who was employed for 
that purpose. Sc, after being reduced 
to writing, it was read over to deft,, 
who signed by bis mark ffsfei ; the 
burden was upon deft, of cstabHshlng 
that the document was not his agree- 


ment. — Kjeddy V. Daubey (1913), 47 
N. 8. R. 229 ; 12 D. L. R. 621 ; 18 
E. L. R. 168.— CAN. 


[1 tiii : 


., j — M illar v. Ellard, 


2 D. L. R. 102.— CAN. 

n w — — Party intoxicated .1 — 
Schofield v. Tcmmonds (1868), 6 
Or. 568.— CAN. 

564 1. — — Contract of sale silent as to 
time dt mode of payment.] — Defts. have 
Ing ratified by telegram a oontraet made 
by their agents, afterwards attempted 
to repudiate it on the ground of an 
alleged variation in the terms of the 
bought note as to the time of delivery. 
Defts.’ letter of repudiation to their 
agents attempted to impose terms as 
to the time for payment as a condition 
of aooepting the alleged variation: — 
Held : the contract was complete not- 
withstanding that the particular mode 
or time of payment was not stated. 
— Campbell v. Mahler (1919), 43 
O. L. R. 895 ; 14 O. W. N. 348 ; aifd. t 
15 O. W. N. 339.— CAN. 

PART III. SECT. 8. SUB-SECT. 2.— 
A. (b). 

b L An agreement to pay a 

debt made by a debtor while under 
arrest on a capias previously Issued for 
said debt, will not be cancelled for 
duress when the arrest was not i lle g a l 
Sc the bare fact of the arrest was the 
only evidence of duress. — Thompson v. 

L * M#s 
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581. Add. Annotation : — Dlstd. Bardie & Lane v. 
Chilton, [1928] 2 K. B. 306. 

687. Add. Annotation :—Betd. Jones v. Waring & 

Gillow, [1925] 2 K. B. 612. 

688. Add. Annotation : — Refd. Hardle & Lane v. 
Ohilton, [1928] 2 K. B. 800. 

592. Add, Annotation : — As to (2) Consd. Hussein 
(otherwise Blitz) v. Hussein, [1938] P. 159. 

596. Add. Annotation : — Retd. De Pret-Roose v. 
Pret-Roose (1934), 78 Sol. Jo. 914. 

611. Add. Annotations : — Apld. Re Lloyds Bank, 
Botnze t>. Bomze (1930), 47 T. L. R. 38. 
Consd. Lancashire Loans, Ltd. v. Black, [1934] 

1 K. B. 380. Retd. Shears v. Jones (1922), 
128 L. T. 218. 

613. Add . Annotations: — As to (3) Apld. Inche 
Noriah v. Shaik Allie Bin Omar, T1929] A. 0. 
127. Generally, Retd. Lancashire Loans, 
Ltd. v. Black, [1934] 1 K. B. 380. 

614. After this case add “ See, also , Fraudulent 
& Voidable Conveyances, No. 834a. n 

616. Add. Annotation : — Retd. Lancashire Loans, 
Ltd. «v. Black, [1934] 1 K. B. 380. 

620. Add. Annotation : — As to (2) Consd. Lan- 
cashire Loans, Ltd. v. Black, [1934] 1 K. B. 
380. 

622. Add. Annotation : — As to (1) Consd. Lan- 
cashire Loans, Ltd. v . Black, [1934] 1 K. B. 
380. 

628. Add. Annotation: — As to (1) Consd. Lan- 
cashire Loans, Ltd. v. Black, [1934] 1 K. B. 
380. 

680. Add. Annotations : — Consd. Inche Noriah 
‘ I?. Shaik Allie Bin Omar, [1929] A. C. 127 ; 

Lancashire Loans, Ltd. v. Black, [1934] 1 
K. B. 380. 

683a. Daughter married.] — 

There is no rule of law that the marriage of 
a daughter, coupled with her departure from 
the parental home, necessarily puts an end 
to the domination of her parents. Whether 
or not the parental dominion has completely 
ceased is a question of fact depending on the 
particular circumstances of each case. 

A daughter married at the age of eighteen 
As thereupon left her parental home & lived 
with her husband. Her mother was very 
extravagant & frequently borrowed money 
from moneylenders. When the daughter 
came of age she, at her mother’s request, 
raised £2,000 on her reversionary interest 
under her grandfather’s will in order to 
pay off her mother’s debts to moneylenders. 
The mother continued to borrow money from 
moneylenders, & a year later the mother 


asked the daughter to sign a document so 
that she (the mother) might be able to borrow 
some more money. The mother daughter 
signed a joint & several P^^dsa^J 
£775 at 85 per cent, interest. Of the £775 
£200 was a fresh loan to the mother <fc £575 
was acknowledged by the mother & daughter 
to be then due & owing to the moneylenders. 
In reality £410 was money which had actually 
been advanced to the mother, £90 was for 
interest, & £75 supposed interest or bonus 
because the loans were renewed before they 
were due. The daughter also gave a second 
charge on her vested interest in remainder 
without which the moneylenders would not 
lend the money. The daughter, who did not 
understand the transaction, signed the docu- 
ment at the request of her mother. The 
only advice which the daughter received was 
that of a solr. who also acted for the mother 
& the moneylenders, & who prepared the 
documents. In an action by the money- 
lenders on the promissory note against both 
the mother & daughter the judge held that 
the daughter was emancipated by reason 
of her marriage & was not under the influence 
of her mother, but he held the transaction 
was harsh & unconscionable & re-opened all 
the transactions & gave judgment against 
both mother & daughter for the sums actually 
lent with interest at* a reduced rate. On 
appeal by the daughter : — Held : the 

daughter was under the influence of her 
mother when she entered into the transaction 
in question, & also that she had no inde- 
pendent advice, & that as the moneylenders 
had notice of the facts which constituted 
undue influence on the part of the mother 
they were in no better position than the 
mother, & therefore the transaction must be 
set aside so far as the daughter was con- 
cerned. — Lancashire Loans, Ltd. v. Black, 
[1934] 1 K. B. 380 ; 103 L. J. K. B. 120 ; 
150 L. T. 304, C. A. 

686. Add. Annotation : — Consd. Inche Noriah 
v. Shaik Allie Bin OmAr, [1929] A. C. 127. 


650. Add. Annotation : — Consd. Inche Noriah v. 
Shaik Allie Bin Omar, [1929] A. C. 127. 

662. Add. Annotation : — Folld. Re Lloyds Bank, 
Ltd., Bomze & Lederman v. Bomze, {1931] 
1 Ch. 289. 

663. Add. Annotation : — Folld. Re Lloyds Bank, 
Ltd., Bomze & Lederman v. Bomze, [1931] 
1 Oh. 289. 

664. Add. Annotation : — Folld. Re Lloyds Bank, 
Ltd., Bonze & Lederman v . Bomze, [1931] 
1 Ch. 289. 


PART HI. SECT. 3. SUB-SECT. 2.— 
0. (a). 

590 1. Contract voidable.} — Ad agree- 
ment in writing by a wife to the provi- 
sions of her husband's will in lieu of the 
statutory provisions : — Held : to have 
been obtained by duress & not a bar 
to her application for relief under 
Devolution of Estates Aot, 1920. h. 94. 
— Re Bursaw'b Estate, (1994] 3 
W. W. R, 807. — CAN. 


599 H. •} — Burris v. 

(1899). 99 8. O. R. 498.— CAN. 


Rhind 


PART HI. SECT. 8, SUB-SECT. 3.~ 
A. (a). 

811 vi a. .] — Raghunath Pea- 

sad e. Sabju Prasad (1998), L. R. 


51 Ind. App. 101.— IND. 

r I, .] — Where by reason of 

the confidential relationship existing 
between plif. Sc deft. & the influence 
he was able to exert over her by 
asserting knowledge of matters which 
he alleged could be used to her 
prejudloe. which at the trial be admitted 
had no existenoe, he was enabled to 
procure from pltt. an excessive amonnt 
for services performed, whlob was paid 
by her even after sbe had obtained 
independent advice, pltf. was held 
entitled to recover the same hack, leas 
a reasonable amount for the services 
performed. — Diemen r. Clabjus (1 894), 
85 O. R. 493.— CAN. 


r 1L .1 — Re White, Kkbston v 

Tan* (1876), 94 Gr. 894.— CAN. 
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PART III. SECT. 8. SUB-SECT. 8.— 

A. Ort L 

a 1. .1 — An aged wofnan asked 

her son to inquire into the state of her 
property. By his report thereon she 
was induced to make a transfer of the 
property to him Sc a daughter : — Held : 
the mother was clearly capable of fully 
understanding what she was doing. 
Sc there was no undue influence or 
misrepresentation, Sc proof of Inde- 
pendent advice was unnecessary to 
support the deed. — Weir e. weir 
(BTu.), (1990] iW.W.R. 795.— CAN. 

PART 1IL SECT. 8. SUB-SECT. 8.— 
A. (b> III. 

te. Donatio mortis causa to parish 
priest— VaUd. 1 — Bohan ®. Walker 
(N. B.), (19981 4 D.LR. 680.— CAN. 




VoL ZOL— Contract Oases 684a— 759, 


664a. General rule.] — An agreement of May 6, 
1929, between B. & L„ who were betrothed, 

S rovided that L. should deposit at a bank, 
1 her own name & B.'s, the sum of £4,000, to 
be re-deposited upon the marriage in a 
current account in their joint names, & to be 
used in paying off a mtge. on B.’s premises 
& in buying him a practice. The amount of 
the mtge. was stated to be about £1,200. 
The agreement had been drawn up on the 
instructions of L.’s brother, who had pro- 
vided the £400 as her dowry. Despite the 
terms of the agreement, sums were withdrawn 
before the marriage, which took place on 
June 16. On May 16 B. & L. withdrew 
£1,000, with which the practice was bought, 
& on June 5 they withdrew £2,350. They 
also withdrew other sums at later dates. 
B. had the money, & L. signed documents 
authorising the withdrawals. The marriage 
was unhappy, & the parties separated on 
Sept. 27. There was then only the sum of 
£150 in the joint account, B. having had 
£3,850. At the date of the agreement he 
owed £2,000 to his bank secured by charge 
on his premises, a fact which he had not told 
L.’s brother. In an action by L. & her 
brother to recover the money from B., & 
asking that the agreement of May 6, 1929, 
should be set aside or rectified, on the ground 
that L. was induced by B.’s undue influence 
to sign the documents authorising the with- 
drawals : — Held : the agreement must stand, 
but the doctrine of Huguenin v. Baseley, 
No. 611, applies to the relation between 
ersons engaged to be married ; it had not 
een established that the sum of £2,000, 
part of the £2,350, withdrawn from the joint 
account, was a proper gift to deft. -, & pltfs. 
were entitled to judgment for £1,000, half 
of the £2,000. — Re Lloyds Bank, Ltd., 
Bomze & Lederman v . Bomze, [1931] 1 Ch. 
289 ; 100 L. J. Oh. 45 ; 144 L. T. 276 ; 47 
T. L. R. 38. 

671. Add. Annotation : — Befd. Mitchell v. Alex- 
ander (1935), 79 Sol. Jo. 381. 

698. Add. Annotation : — Refd. With v. O ’Flanagan, 
[1936] Ch. 676. 


After this case add “ See, also , Fraudulent 
& Voidable Conveyances, No. 834a.” 

717. Add. Annotations : — Consd. Inche Noriah 
v. Shaik Allie Bin Omar, [1929] A. 0. 127 ; 
Lancashire Loans, Ltd. v . Black, [1934] 1 

K. B. 380. 

739. Add. Annotations: — Consd. Pontypridd Grdns. 
v. Drew (1926), 90 J. P. 169. Refd. Doyle v. 
White City Stadium, Ltd., [1935] 1 K. B. 110. 

741. Add. Annotation : — Retd. Albemarle Supply 
Co. v. Hind, [1928] 1 K. B. 307. 

743a. Outdoor relief afforded to pauper.] 

— Guardians who supply goods to a pauper 
by way of ordinary poor relief have no right 
to recover from the pauper the reasonable 
value of the goods so supplied. — Pontypridd 
Union v. Drew, [1927] 1 K. B. 214 ; 95 

L. J. K. B. 1030 ; 136 L. T. 83 ; 90 J. P. 
169 ; 42 T. L. R. 677 ; 70 Sol. Jo. 795 ; 24 
L. G. R. 405, C. A. 

See , further , Poor Law. 

745. Add. Annotation : — Refd. Winkworth v . 
Raven, [1931] 1 K. B. 652. 

747. Add. Annotation: — Refd. Brandt v. Liver- 
pool, Brazil & River Plate Steam Navigation 
Co., [1924] 1 K. B. 575. 

748. Add. Annotation : — Refd. Rederiakt. Trans- 
atlantic v. Compagnie Franpaise des Phos- 
phates de FOceanie (1926), 136 L. T. 619. 

750. Add. Annotation : — Refd. Brown v. Dagen- 
ham U. C., [1929] 1 K. B. 737. 

755a. .] — Covenant for 2s. tor copying every 

quire of paper. Breach that he copied four 
quires & three sheets, for which 8s. 3d. was 
due. And that there could be no opportion- 
ment, for the covenant was to allow him 2s. 
a quire, but not pro rata. If he had averred 
3d. to be the usual fees for copying three 
sheets he might have helped himself. — 
Needler v. Guest (1647), Aleyn, 9 ; Sty. 
12; 82 B. R. 886. 

759. Add. Annotations : — Refd. Pockney v. Atkin- 
son (1929), 142 L. T. 135 ; Eshelby v. Feder- 
ated European Bank, Ltd., [1932] 1 K. B. 
423 r A.-G. of Trinidad & Tobago v. Gordon 
Grant & Co., T1936] A. C. 532. 


PART HI. SECT. 3. SUB-SECT. 3.— B. 

696 i. Onus on party alleging — Unless 
transaction primA facie unconscionable.} 
— Raghunath Prasad v. Sarju 
Prasad (1923). L. R. 51 Ind. App. 101. 
— IND. 

PART III. SECT. 3, SUB-SECT. 3.— 
0. (a). 

715 I. Principles on which relief 
granted. 1 — U nder wood v. Cox (1912). 
21 O. W. R. 757 ; 3 O. W. N. 1112 : 
26 O. L. R. 303.— CAN. 

732 I. Transaction voidable.) — Colp 
v. Hunter (1911), 1 W. W. R. 314.— 
CAN. 

722 ii. .1 — Erwin v. Snelgrove 

Ont.), [1827] 4 D. L. R. 1028.— CAN. 

PART III. SECT. 4, SUB-SECT. 1. 

_ 741 xil. .] — Kilborn r. 

Forester (1831), 1 Dra. 344. — CAN. 

741 xill. .]— Pltf. having 

entered Into a contract for the simply 
of horses' food with the Officer Com- 
manding the depot of a cavalry 
regiment sued the Secretary of State 
for the balance due to him under the 
contract: — Held: an Officer Com- 
mending a depot, not being one of the 
o moms authorised by the Governor- 
General in Counail under Government 
of India Ac4, 1915, s. 30 (2), to enter 


into contracts on behalf, of the 
Secretary of State, the contract sued 
upon was ultra vires 8c could not be 
enforoed against the latter. However, 
under Indian Contract Act, s. 70, 
pltf., having lawfully supplied foods 
for the horses belonging to the Secre- 
tary of State, not intending to do so 
gratuitously & the latter having 
enjoyed the benefit thereof, was 
entitled to compensation. 

Sect. 70 of the Contract Act, although 
founded on English law, must be 
interpreted according to its clear & 
explicit terms & not in deference to the 

S revisions of English law relating to 
be matter. The sect, is much wider 
than the English law 8c goes beyond it. 
—Secretary of State v. Sarin 8c Co. 
(1929), I. L. R. 11 Lab. 375.— WD. 

744 i. From circumstances. ] — 

Rice v. Burckhardt (1925), 36 

B. C. R. 161.— CAN. 

744 ii. *] — Northern Ry. 

Co. v. Lister (1867), 27 U. C. R. 57.— 
CAN. 

747 U. — -r- .1 — Held : an agree- 
ment by a oo. to repurchase shares was 
established, as the conduct of the oo. 
was quite inconsistent with any other 
reason than that it intended 8c agreed 
to repurchase the shares.— Clarke v. 
Langs 8c Rod dm. Ltd. (1926), 37 
B. C. R. 77. — CAN. 

ii 


PART III. SECT. 4, SUB-SECT. 2.— C. 

u i. Contract to dig weU .) — 

When a party contracts to bore a well, 
with a proviso that he is to be paid a 
proportion of the puce if it is a dry 
hole, there is an implied promise to go 
the distance his machinery will bore, 
& it because of a rock he does not go 
that distance it is not a •• dry hole,** 8c 
he is not entitled to payment. — 
Winkler 8c Martin v. Hutton, 11920] 
2 W. W. R. 982 ; 13 8ask. L. R. 335.— 
CAN. 


u U. .1 — Where a hole is 

caving in 8c rendering it dangerous 
for him to work, 8c a well-digger 
abandons the work without having 
obtained water 8c without having gone 
to the full depth of his machine, be 
Is not entitled to payment for the 
work already performed. A well -digger 
knows, 8c must be held to hove assumed, 
these risks when he has not in his 


contract protected himself against 
such contingencies. — Savjdan v. Lap- 
LANTK, [19241 8 D. L. R. 1089; 2 
W. W. R. 1222.— CAN. 


u lii. Contract for removal of 

night soil — Special provisions as to 
cleansing .1 — Held : the contract was 
one entire contract 8c every provision 
in it for strict cleanliness 8c disinfection 
was of the very essence 8c nature of the 



Omm 788 — Site. English and Empire Digest Supplement. 

788. Add. Annotation.- — Generally, Reid. M.yrick I 768. Add. Annotation: — Retd. Importer* Oo. v. 
v. Dyaon (1926), 41 T. L. R. 868. I Westmiarter Bank, [1927] 1 K. B. 889. 


Part IV. — The Statute of Frauds, 


769. Add. Annotation: — Raid* Franco-British 

Ship Store Oo. v. Compagnie dee Ohargeurs 
Francaise (1026), 42 T. L. B. 735. 

772* Add. Annotation: — Retd. Monnickendam v. 
Leanae (1023), 89 T. L. R. 445. 

775* Add. Annotation : — Reid* Newman v. Slade, 
[1926] 2 K. B. 328. 

798. Add. Annotation : — Expld. Scott v. Pattison* 
[1923] 2 Ke B. 728. 

801. Add. Annotation: — Retd. Be Savile Settled 
Eetatee, Savile v. Savile, [1931] 2 Oh. 210. 

808. Add. Annotations : — Ae to (1) Retd. Lewis v • 
Oammell, Laird Sc Oo. (1929), 22 B. W. C. C- 
410 ; Smith v. Union Castle S.S. Oo. (1931 )> 
24 B. W. 0. 0. 71 ; Be Gregory, Ex p. Norton* 
[1935] Oh. 65. 

810. Add. Annotations: — As to (1) Consd. Adams 
v. Union Oinemas, Ltd., [1939] 1 All E. R. 

• 160. As to (3) Consd. Be A Bankruptcy 
Notice, [1924] 2 Oh. 76. Retd. Rawlinson v. 

, Ames (1924), 69 SoL Jo. 142 ; Ariff v. Rai 
Jadunath Majumdar Bahadur (1931), 47 
T. L. R. 238. 


811. Add. Annotation: — Retd. Jackson v. Hayes 
Oandy Sc Oo., [1938] 4 All E. R. 687. 

818. Add. Annotations : — Consd. Vernon v. Find- 
lay, [1938] 4 All E. R. 311 $ Adams v . Union 
Oinemas, Ltd., [1930] 3 AH B. R. 136. 

819. Add, Annotations:— As to (1 ) Reid. Agricultural 
Wholesale Soc. v. Biddulph Sc District 
Agricultural Soc., [1925] Oh. 769 ; Beattie v. 
Beattie, Ltd., [1938] 3 All B. R. 214. 

824a. Termination within a year.] — Defts., 

intending to promote a co. to manufacture 
typewriters under a patent, offered pltf. a 
position with the co. when it should be formed 
at a salary of £350 per annum Sc commission. 
It was part of the arrangement that pltf. 

• was to resign from his existing employment. 
He duly resigned, & worked for defts. for 
about 3 months. The plan to form the co. 
fell through, Sc pltf. brought this action for 
breach of contract. Lefts, contended that 
this was a contract not to be performed 
within a year, Sc waeuunenforceable as there 
was no memorandum in writing : — Held : the 


contract. — H unter v. West Maitland 
Municipal Council (1928), 28 S. R. 
N. B. W. 420.-— AUS. 


763 1. Failure of plaintiff to perform 
whole contract .] — The oontraot of an 
undertaker to an entire one to oondnct 
the funeral In a reverend manner, Sc 
therefore where the bottom of the 
oasket falls out during the funeral 
the undertaker can recover nothing for 
goods sold Sc delivered. — S ohafpeb 
(M.), Ltd. v. Vickers, [1984] 4 D. L. R. 
648 — CAN. 

768 11. Owing to flre.y—' Where a 

contractor is unable to complete his 
oontraot for supply of pulpwood owing 
to Are he cannot recover for the 
destroyed wood on a quantum meruit 
where he has elected to sue on the 
oontraot. — G agnon v. Coulombs, 
[1938] 2 D. L. R. 162. — CAN. 


oontraot for a partnership to last longer 
than a year Is within Stat. Frauds. — 
Hoffman e. Cohen (Man.) (1914), 27 
W. L. R. 127.-— -CAN. 


■p. Agreement to be performed before 
fixed date — Fixed date more than 
one pear from agreement — Effect of 
renewals .) — In 1921 deft, promised to 
marry pltf. at a date not later than 
May, 1923, The promise was renewed 
from time to time up to May, 1922 : — 
Held: the contract was one to be 
performed within a year, Sc a memo- 
randum In writing to satisfy Stat. 
Frauds was unnecessary. — C tb e. 
DUFAULT (1928), 66 O. L. R. 90.— 
CAN. 


•g. Whether statute bar to action 

for jlissolution of partnership .] — Wong 


Hou, [1928] 1 W. W. 
B. O. R. 425. — CAN, 


480 ; 39 


PART 111. SECT. 4* SUB-SECT. 8.— D. 

o 1. Anderson v. McIntyre, 

[1926] 3D.L.E. 948.— CAN. 

Q 11. Agreement to live on <t work 

farm in consideration of father promising 
to deviee farm.}— Held : the father 
having prevented the son from per- 
forming the work contracted tor & 
discharged him from service, the son 
was entitled to reoover on a quantum 
meruit tor the work done by him Sc 
money Sc materials furnished. — Ren- 
ton v. Renton (1926), 52 N. B. R. 
366.— CAN. 

PART III, SECT. 6, 8UB-SE0T. 8. 

h 1. Agreement to accept land in 

satisfaction of deU.y-Held : binding, 
though not m writing. — F leming t>. 
Duncan (1870), 17 Gr. 76.— CAN. 

h il. — Agreement to shore com- 
mission.] — Held : Alberta Statutes, 

1S§8 (o. 27), not appUoatde. — Heaton 
v. Plater (1914), 27 W. L. R. 98 ; 16 
D. L. R. 78; 8 Alta. L. R, 21.— CAN. 
h lit. 8. P . Kabbar v. Schubert 

S 1914), 29 W. L. R. 540 ; 7 W. W. R. 
89 ; 8 Alta. L. R. 21 ; 19 D. L. R. 
04.— CAN. 


PART IV. SECT. 1, SUB-SECT. 5.— A. 
770 i. Partnership agreement ,) — A 


PART IV. SECT. 1, BUB-SECT. 6.— 
B. (a). 

793 II. Agreement for maintenance of 


«. Servants Act, R. 9. 8., 1920, s. 2. 
provides that a oontraot of personal 
service for a period of more than one 
year shall be signed by the contracting 
parties.; Sc, since a contract of hire of 
personal servloes during a lifetime is 
one whioh prisna facie is not to be per- 
formed within a year, a oontraot by 
whioh a father Sc mother a g reed in 
consideration of maintenance to work 
for their children as long as the parents 
should Uve Sc their health continue, 
but which was not signed by the father 
was void Sc no answer to the father's 
olaim to financial support as a ‘'de- 
pendent M under Parents Maintenance 
Act.— Sm Marie v . Ste. ***«*? 

*• 107#i 1 

si. Agreement for partnership — 
For indefinite period .J — A written oon- 
traot, whioh provides for the oon- 
tinuanoe of a partnership from its date 
until dissolved by mutual consent, 
unless previously determined by a 
specified notice, is not an agreement 
that Is not to be performed within the 
spaoe of one year from the making 

12 


within Instruments Act, 1915, s. 228. — 
Gibb e. Sell, [1922] V. L. R. 661 ; 28 
Argus L. R. 305 ; 44 A. L. T. 1.— AUS. 


sv. Agreement not to practise medicine 
— No time mentioned .}— A oontraot by 
which a party thereto agrees that he 
will not do a certain thing but whioh 
does not mention any time Sc under 
whioh the time to uncertain to not 
within sect. 4 of Stat. Frauds. A oon- 
traot not to practise medicine In a 
oertain locality, without more, leaves 
the time unoertain, beoause death may 
oocmr within the year. — Macintosh v. 
Hotham, [1933] 2 W. W. R, 383.— 
CAN. 


sz. Agreement to take milk .] — A 
verbal agreement between a daily 
co. Sc the owner of eows to take their 
milk to not void under Stat. Frauds, for 
the oows may die or be sold before the 
year has expired, or may have no milk. 
— Shaver v . Hamilton Oo -operative 
Creameries, Ltd., [1937] 1 D. L. R. 
489.— CAN. 


PART IV. SECT. 1, SUB-SECT. 5.— C. 

806 il. S. P. Dickson v. Jacques 
(1871), 31 U. O. R. 141. — CAN. 

812 1. To commence on foUowino 

day .] — A oontraot to serve tor one year, 
the servloe to commence on the day 
next after that on which the oontraot 
to made, to not a oontraot not to be 
performed within a year within Stat. 
Frauds, s. 4. — Seller t>. Klotk 
(Sask.), [1917] 1 W. W. R. *85. — CAM. 

880 IL — .] — A contract for 

service, under whioh deft, to to receive. 
" 6700 a year, to be increased per year 
until it reaches 81,000, M to a oontraot 
not to be performed within a year 
within Stat. Frauds.— F aibghikvb e. 
OMULLIN (1896), 40 N. 8. XL 215.— 

$88 11. Share-milking 

meal — Commencement 4b term . — 
not stated.}— Held : the oontraot was 
one for cervices not to be performed 
within one year from the making 
thereof, A therefore came within the 
umi 




VoL UL— Contract. Cam 884a— 589* 


contract was not a general hiring for a year, 
hut an agreement to procure an appoint- 
ment for pltf., & was one which could be 
performed within a year. The defence under 
the Statute of Frauds, therefore, failed. — 
Vernon v. Findlay, [1939] 2 All E. R. 716 ; 
55 T. L. R. 713; 88 Sol. Jo. 415, 0. A. 

Annotations : — Oonsd. Adams t>. Union Cinemas, Ltd., [1 939] 
1 All E. R. 169 : Jackson v. Hayes Candy & Co., Ltd., 
(19381 4 All E. R. 587. 

887a. Goodwill & stock-in-trade Included — 

Entire.] — Deft, orally agreed to buy from 
pltfs., who were the exors. of a deceased 
merchant, the business carried on at a 
named address, including the goodwill, stock 
in trade, Sc an interest m the premises, but 
he failed to carry out his agreement. In an 
action fear damages deft, pleaded that the 
contract related to an interest in land & that 
by Law of Property Act, 1926 (c. 20), s. 40 (1), 
it could not be enforced against him as there 
was no written evidence of it. Pltfs. con- 
tended in answer that there had been part 
performance by them in looking after the 
premises and keeping the staff together until 
the defendant should take possession : — 
Held : that part of the contract which related 
to the goodwill, etc., was not severable from 
the part which dealt with taking over the 
premises, Sc that there was no part per- 
formance sufficient to take the case out of 
the statute, Sc the action failed. — H awkes- 
worth v. Turner (1930), 46 T. L. R. 389. 

837b. Contract to construct road over land — 

Divisible.] — An estate co., by their agent, 
orally promised an intending purchaser of 
a building plot that a road, marked on a 
plan shown to him Sc giving access to the 
plot, would be constructed by them Sc be 
ready for use within a reasonable time. 
Relying on this promise, the purchaser 
entered into a written agreement to purchase, 
Sc the plot was duly conveyed to him. The 
co. dia not construct the road within a 
reasonable tame, or at all, Sc the purchaser 
brought an action claiming damages for 
breach of contract : — Held : a promise to 
construct a road, apart from any conveyance 
of the land over which it was intended to run,, 
was not a 44 contract for the sale or other 
disposition of land or any interest in land,” 
Sc consequently an action would lie upon it, 
although it was oral, without infringing Law 
of Property Act, 1925 (c. 20), s. 40 (1). — 
Jameson v. Kinmbll Bay Laj^d Oo., Ltd. 
(1931), 47 T. L. R. 593, O. A. 

Annotation : — Refd. Hodges v. Jones, (1935] Oh. 667. 

840. Add. Annotations : — Consd. Jacobs v. Batavia 
A General Plantations Trust, [1924] 1 Oh. 
287. Refd. Michael v. Phillips (1923), 130 
L. T. 142. 

841. Add. Annotation* : — Consd. Jacobs v. Batavia 
& General Plantations Trust, [1924] 1 Oh. 
287. FoUd. Jameson v. Kinmell Bay Land 


Oo. (1981), 47 T. L. R. 593. Refd. Miohael 
v. Phillips (1923), 130 L. T. 142 ; Hodges v. 
Jones, [1935] Oh. 657. 

844. Add. Annotation* : — Refd. Michael t>. Phillips 
(1928), 180 L, T. 142 5 Hawkesworth v. Turner 
(1930), 46 T. L. R. 389. 

845. Annotations: — For 44 Refd. Heilbut, Symons 
v. Buckleton, [1918] A. O. 80,” read “Dbtd. 
Heilbut, Symons v. Buckleton, [1918] A. (\ 
30.” 

Add. Annotation a : — Consd. Jameson v. Kin- 
mell Bay Land Oo. (1931), 47 T. L. R. 410 ; 
Miller v. Cannon Hill Estates, Ltd., [1931] 
2 K. B. 113. Refd. Collins v. Hopkins, [1923] 
2 K. B. 617. 

845a. Parol warranty to let for oertaln pur- 

poses.] — Pltf., in an action for damages for 
breach of warranty In connection with the 
letting to him of certain premises, alleged 
that as a basis of negotiations which cul- 
minated in an agreement in writing whereby 
defte. agreed to let Sc pltf. agreed to take the 
promises in question, defts. verbally war- 
ranted to let the premises for dancing 
purposes. Defts. had no power to let the 
premises for such purposes without the con- 
sent of the superior landlord, Sc such consent 
was never in fact obtained. Pltl. took pos- 
session under the agreement Sc expended con- 
siderable sums in alterations, Sc now claimed 
to recover the amount of such expenses less 
the sums received by him during his pos- 
session of the premises. There was no 
fraudulent misrepresentation : — Held : pltf. 
had failed to establish the alleged parol 
agreement, Sc even if the evidence had 
established that before the contract was 
entered into pltf. had asked whether the 
premises could be let lor dancing Sc had been 
answered in the affirmative, it would only 
have been evidence as to the subject-matter 
of the contract Sc could not control, vary, or 
add to the terms of the written contract. — 
Crawford v. White City Rink (Newcastle- 
on-Tyne), Ltd. (1913), 29 T. L. R. 318 5 57 
Sol. Jo. 857 5 77 J. P. Jo. 111. 

implied warranties. V— generally. Land- 
lord Sc Tenant, Vol. XXXI., pp. 176-181. 

859. Add. Annotation : — Apld. Farr, Smith t>. 
Messers (1927), 44 T. L. R. 48. 

859a. What amounts 'to — Reconstitution of 

action.] — Defte. on Jan. 9, 1924, agreed to 
sell a quantity of wood to a partnership 
firm. The firm, being in financial difficulties, 
formed a limited 00 ., Sc duly notified defts. 
On July 9 it was orally agreed that the new 
co. should give defts. a cheque Sc three bills 
y in respect of the indebtedness of the old 
firm, Sc that defte. should supply to the new 
co* the goods sold under the contract of 
Jan. 9, Sc accept the new co. as buyers of 
the goods. The new co. subsequently gave 


PART IV. SECT. 1, SUB-SECT. 7. 

S3S L Agreement far sate of land — 
Bart of contract in alternative — Divi~ 
siMe.}--* Although one part of a con- 
tract for the sale and pur chas e at land 

ot be binding under 8tafc. 

another part of It, if In the 

Jive & distinct from the agrae- 

mant to pnrohaee (ag. that either party 
wta pay to the other a named earn ft 
he dote not fulfil his agree m e n t to sea 


or purchase), may. on his refusal to 
do so, be enfdrcedf against the part y 
refusing. — Ma ac iM t v, Campbell 
(iw7)ru o. L. R. 639. — CAN. 

886 i. Promise to pay debt of another 
— Subsequent credit given to guarantor 
as principal debtor — Not 
Held: as to goods supplied before the 
alleged promise, the promise was one 
to answer for the debt of another & 
under SUt. Frauds was unenforceable 
of the absence of a 


randum in writing to support it ; but 
as to goods supplied subsequently, 
although the account was continued 
in the buyer's name, it was established 
that the surety became the prin- 
cipal debtor Sc the goods were sup- 
plied on his account. Sc no memo- 
randum in writing was required to 
enforce the claim. — B atbkajx St Mat* 

D. L. R. 

timi 1 


THEWS V. SPENCKB, J 


17Q : 1# SMk. L.'£ S 4*i? 
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to defts. the cheque & three bills, but defts. 
did not deliver the goods under the contract 
of Jan. 9 to the new co. The two partners 
in the old firm then brought an action 
against defts. for breach of the contract of 
Jan. 9. To that action defts. put in a defence 
signed by counsel in which they pleaded, in 
par. 8, that it had been agreed by the con- 
tract of July 9 that the new co. should give 
defts. on the following Monday acheque & 
three drafts, & that defts. would supply to 
the new co. instead of to the old firm the goods 
sold under the contract of Jan. 9, & accept 
that co. as buyers of the goods. The plead- 
ings were then amended & the action was 
reconstituted, the partners in the old firm 
being struck out & the new co. substituted 
as pltfs., & the cause of action was stated 
to be a breach of the agreement of July 9. 
Defts. then amended their defence & relied 
upon Sale of Goods Act, 1893 (c. 71), s. 4, 
as a defence to that amended action : — Held : 
(1) par. 3 of the original unamended defence 
which was signed by counsel constituted a 
sufficient note or memorandum in writing 
of the contract signed by an agent of the 
party to be charged to satisfy the above 
sect., inasmuch as (2) the new departure 
with regard to the parties & the cause of 
action when the action was reconstituted 
must be treated as the commencement of 
the action within the rule in x .ucas v. Dixon , 
No. 859, ante. — Farr, Smith & Co. v. 
Messers, Ltd., [1928] 1 K. B. 397 ; 97 
L. J. K. B. 126 ; 138 L. T. 154 ; 44 T. L. R. 

, 48 5 72 Sol. Jo. 14 ; 33 Oom. Gas. 101. 

862. Add. Annotation : — Refd. Re A Bankruptcy 
Notice, [1924] 2 Ch. 76. 

878a. .]— Deft, offered two houses for 

sale by auction early in 1938, but the reserve 
was not reached. Later pltfs., husband & 
wife, authorised the female pltf.’s father, 
Mr. Harry Brown, to buy the houses for 
them, & with this object in view he called on 
the auctioneer. By way of introduction of 
Mr. Brown to deft., the auctioneer wrote 
deft.’s name & address on the back of a slip 
of paper on which his own name & address 
were printed, & informed Mr. Brown that, 
in the event of a sale, the deposit should be 
paid to Mr. Brown’s solrs. Mr. Brown then 
called on deft., who eventually agreed to 
sell him the houses for £510, & in proof of 
this deft, wrote on the back of the above- 
mentioned slip of paper : “ Let bearer, Mr. 
Brown, have property 74 & 76, Midland Road, 
Ellistown, for £510. D. Blower.” Nothing 
was said about the deposit. ‘ Mr. Brown went 
to his solrs., produced the document, & paid 
a deposit of £60, receiving a receipt. On 
Feb. 23, 1938, deft., in reply to a letter from 
his solrs., wrote to them confirming the note 
of authority given by him to Mr. Brown ” to 
convey .the above property to him for £510.” 
Subsequently deft, instructed his solrs. to 
return the deposit of £60 to Mr. Brown, as 
he was not prepared to proceed with the sale. 
Pltfs. instituted proceedings for specific 
performance of the agreement for sale. The 
letter written by deft, to his solrs. was not 


disclosed, being thought to be a privileged 
document, but, being mentioned at the trial 
by deft., was* then produced : — Held : 
(1) deft, had verbally agreed with Mr. Brown 
for the sale to him of the two houses for £510, 
& thought he was dealing with Mr. Brown as a 
principal, although in fact the latter was act- 
ing as agent for pltfs. ; (2) the letter written 
by deft, to his solrs. was not privileged from 
disclosure, as it was not written for the pur- 
pose of obtaining legal advice ; (3) the slip 
of paper which Mr. Brown had received from 
deft, did not itself constitute a memorandum 
of any agreement for sale of the two houses 
in question, but the letter of Feb. 23, 1938, 
from deft, to his solrs., referring to the agree- 
ment for sale of the property to Mr. Brown, 
was a sufficient memorandum of the con- 
tract relied on by pltfs. to satisfy the require- 
ments of the statute, & they were, therefore, 
entitled to succeed in the action. — Smith- 
Bird v. Blower, [1939] 2 All E. R. 406. 

888. Add. Annotation : — Ae to (2) Refd. Chilling - 
. worth v. Esche (1923), 129 L. T. 808. 

892s Add. Annotations: — Dlstd. McDonald v. Nash, 
* [1924] A. 0. 625. Consd. McCall Bros., Ltd. 
v. Hargreaves (1932), 48 T. L. R. 450. 

893. Add. Annotations : — Consd. National Sales 
Corpn. v. Bernardi, Bernardi v. National 
Sales Corpn., [1931] 2 K. B. 188. Dbtd. 
McCall Bros., Ltd. v. Hargreaves (1932), 48 
T. L. R. 450. Refd. McDonald v. Nash, 
[1924] A. O. 025. 

893a. .] — Bills of exchange drawn by 

pltfs. to their own order, on & accepted by 
W. S. & Co., a co. of which deft, was a 
director, were indorsed by deft, in pursuance 
of a verbal agreement under which pltfs. sold 
& delivered goods to the acceptors, in con- 
sideration of deft, indorsing the bills with the 
intention of making himself liable to pltfs. in 
case of default by the acceptors. Pltfs. 
subsequently indorsed the bills, writing their 
name underneath that of deft. Pltfs. sued 
deft, as indorser : — Held : although the 
verbal contract found to have been made 
between deft. & pltfs. was in one sense a 
contract of guarantee, the Statute of Frauds 
could not be set up as an answer to a claim 
under the bills. — McCall Bros., Ltd. v. 
Hargreaves, [1932] 2 K. B. 423 ; 101 L. J. 
K. B. 733 ; 147 L. T. 257 ; 48 T. L. R. 460 ; 
70 Sol. Jo. 433. 

900. Add. Annotation : — Consd. Farr, Smith v. 
Messers '(1927), 44 T. L. R. 48. 

900a. .] — Farr, Smith & Co. v. Messers, 

Ltd., No. 859a, ante. 

900b. Contract rectified by court — On ground of 
mistake.] — Where owing to a mistake com- 
mon to both parties to a contract in writing 
it does not express the true bargain between 
the parties, the ct. in England has jurisdic- 
tion, since Jud, Act, 1873 (c. 66), to rectify 
the contract A to order specific performance 
of it as rectified, although apart from the 
rectified contract there is no memorandum 
to satisfy Stat. Frauds. — U.S.A. t». Motor 
Trucks, Ltd., [1924] A. C. 196 ; 93 L J. 
P. C. 46 « 130 L. T. 129 5 39 T. L. R. 723, P. 0. 


PART IV. BECT. 2, SUB-SECT. 3. — A. 

900m i. Contract rectified by court.] 
— Aj again * t a defence of Stat. Fronde, 
the et. has no power to reform a 


writing Sc then decree specific per- 
formance of it ms reformed. — S weitzkr 
v. Qbanosb (1923), 54 O. L. R. 70. — 
CAN. 

»m. Order in Councit] — Held.* an 

14 


Order in Council ought to be regarded 
as a sufficient expression in writing of 
an agreement to pay on the part of 
the Crown. — Lamabmc Sc Co. v. IL. 
[1923] Exoh. C. E. 174.— GAN. 
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914* Add Annotation : — Consd. Cohen v. Roche 
(1926), 95 L. J. K. B. 945. 

928a. Agreement to remain in toree bo long as 
another agreement continued.] — Defts. agreed 
in writing to purchase from pltfs. all the 
stores that they required in the United 
Kingdom for their vessels, pltfs.’ profits on 
the net price invoiced by the manufacturers 
to pltfs. to be discussed every six months, & 
the agreement was to remain in force as 
long as another agreement between a third 
co. & defts. continued. This other agree* 
ment had been previously made on the same 
day, but it was not signed till the following 
day, & it was to remain in force for ten years 
unless certain payments were sooner made. 
After observing the agreement with pltfs. 
for five months defts. repudiated it : — Held : 
the two agreements were sufficiently con- 
nected to enable the second to be read with 
the first, & Stat. Frauds did not prevent 
pltfs. from contending that the first agree- 
ment was to last for ten years. — Fran co- 
British Ship Store Co., Ltd. v. Compagnie 
des Chargburs Francaise (1926), 42 T. L. R. 
736. 

924. Add. Annotation : — Refd. Franco-British Ship 
Store Co. v . Compagnie des Chargeurs 
Francaise (1926), 42 T. L. R. 735. 

930. Add. Annotation: — Held. Cohen v. Roche 
(1926), 95 L. J. K. B. 945. 

933. Add. Annotation : — Refd. Cohen r. Roche 
(1926), 95 L. J. K. B. 945. 

954. Add. Annotation : — Refd. Turton v. Turnbull, 
[1934] 2 K. B. 197. 

956. Add. Annotation : — Refd. Reading Trust v . 
Spero (1929), 46 T. L. R. 117. 

980. Add. Annotation : — Consd. Cohen v. Roche 
(1926), 95 L. J. K. B. 945. 

983. Add. Annotation : — As to (2) Refd. Chilling 
worth t?. Esche (1923), 129 L. T. 808, 


995. Add. Annotation: — Apld. Re Howden A 
Hyslop’s Contract, [1928] Oh. 479. 

999. Add. Annotations: — Aa to (2) Apld. Chilling- 
worth v . Esche, [1923] 1 Oh. 676. Folld. 
Monnickendam v. Leanse (1923), 39 T. L. R. 
445. Generally , Refd. Bernard v. Williams 
(1928), 139 L. T. 22. 

1002. Add. Annotation : — Refd. Ghillingworth v. 

Esche (1923), 129 L. T. 808. 

1017. Add. Annotations : — Refd. Dominion Press 
v. Customs A Excise Minister, [1928] A. C. 340 ; 
Myers (G. H.) A Co. v. Brent Cross Service 
Co., [1934] 1 K. B. 46 ; Robinson v . Graves, 
11935] 1 K. B. 579. 

1022a. .] — On Nov. 21, 1918, pltf. paid deft. 

£10 A received the following receipt: “Re- 
ceived of Mr. A. £10 on account of house 
being sold for £500 from Mr. N. Possession 
to be taken in six weeks after date.” Pltf. 
proved that on Nov. 21, 1918, before signing 
the receipt deft, verbally agreed to sell him 
his house & residence, N. Lodge, for £600 
with possession in six weeks, A that the £10 
was paid as a deposit on account of the 
purchase-money : — Held : the receipt was a 
sufficient memorandum of the verbal con- 
tract. — Auerbach v. Nelson, [1919] 2 Ch. 
383 j 88 L.. J. Ch. 493 ; 122 L. T. 90 ; 85 
T. L. R. 655; 63 Sol. Jo. 683. 

1027a. .] — Howard v. Okeovrr (1778), 3 

Swan. 482 ; 36 E. R. 933. 

1031. Add. Annotations: — Refd. Koskas v. Stan- 
dard Marine Insce. (1927), 137 L. T. 165 ; 
L’Estrange v. Graucob (F.), Ltd., [1934] 2 

K. B. 394. 

1032. Add. Citation* : — 92 L. J. Ch. 598 ; 129 

L. T. 659 ; 39 T. L. R. 676 ; 67 Sol. Jo. 
638, 0. A. 

1033a. Purchase of three lots— Memorandum of one 

contract.] — Deft.’s solrs., acting upon deft.’s 
instructions, bid for & purchased three 


PART IV. SECT. 2, SUB-SECT. S. — B. 

•b. Contract not absolutely recog- 
nised — AUeged variation of terms.]— 
Deft.’s agents In A., on Oct. 14, 1914, 
telegraphed to deft, in business in 
O., that they had sold to pltfs. a car- 
load of apples for shipment on opening 
of navigation. On Oct. 16, deft, 
answered accepting. On that day the 
agents sent deft, a bought note, 
stating the terms of contract as in the 
telegram, with additions. On Oct. 20, 
deft, wrote to the agents : ** I will 
return contract, as I find yon have 
worded contract * opening of naviga- 
tion 1915.* I will not acoept contract 
on these terms unless they will pay 
for the goods when packed ** :—Held : 
If the terms of the contract had not 
sufficiently appeared by the telegrams 
A the bought note, the letter of Oct. 20 
would have supplied a sufficient memo- 
randum to satisfy Stat. Frauds, 
although it contained a repudiation 
of the eontraet. — Campbell v. Mahler 
(1919), 43 O. L. R. 395 ; 14 O. W. N. 
348 ; affd., 15 O. W. N. 339. — CAN. 


PART IV. SECT. 2, SUB-SECT. 3.— 

0. (a). 

9231. Letter referring to previous 
correspondence — Contract constructively 
assented to therein .}— Vendors solr. 
wrote to purchaser's solr. : * B. informs 
me that fie has agreed with R. tor the 
sale to him of his holding in fee- 
simple for 810,000. Under these 
circumstances wo think it would be 
possible to re a sonably limit the title.** 


The next day purchaser’s solr., in 
acknowledging the letter, stated : 
'* The simple agreement arrived at 
herein appears in the first part of your 
letter, & I suggest that we oon dispense 
with any further agreement " : — 
Held : the latter letter constituted a 
note or memorandum sufficient to 
satisfy Stat. Frauds, although tbo 
writer had no intention to sign one. — 
Cloncurry (Lord) v. Lafpan, 119241 
1 I. R. 78.— IR. 

PART IV. SECT. 2, SUB-SECT. 3 .— 
C. (b). 

I i. From purchaser to partner — 

Stating terms of purchase.] — In an 
action against D., claiming damages 
for breach of contract to purchase 
bonds, a telegram from D. to tils partner 
was produced saying, *' I absolutely 
bought them yesterday after our phone 
conversation, they agreeing to our 
terms *• : — Held : parol evidence was 
properly received to show that terms 
had been stated by D., over his signa- 
ture, that they were the only terms A 
were those referred to in the telegram. 
A the two constituted a sufficient 
memorandum within Stat. Frauds.— 
Doran v. McKinnon (1916), 53 S. C. R. 
609.— CAN. 

PART IV.' SECT. 2, SUB-SECT. 4.— 
A. (a). 

971 1. General rule.) — A writing is 
not sufficient to make a eontraet of 
purchase of land oomply with Stat. 
Frauds unless the parties to the oon- 

15 


tract are speotfled in the writing, 
either nominally or by description or 
reference, A In such a manner that 
there can be no fair or reasonable 
dispute as to their identity, A letter 
signed by a purchaser, addressed to 
persons who are the vendor’s agents, but 
not mentioning the vendor, A there 
being nothing creating a contract 
binding upon the agents personally, 
is not sufficient to make a contract 
enforceable against purchaser under 
Stat. Frauds. — Mahler v. Barker, 
{19241 3 D. L. R. 292; 2 W. W. It. 
796 : 34 B. C. R. 136.— CAN 

PART IV. SECT. 2. SUB-SECT. 4.— 
B. <b). 

1027 il. Admission of existence 

of contract.] — Vendor's solr. wrote to 
purchaser’s solr. : " B. informs me 

that be has agreed with R. for the sale 
to him of his holding in fee-simple for 
£10,900. Under these circumstances 
we think it would be possible to 
reasonably limit the title. * r The next 
day purchaser's solr. In acknowledging 
the letter, stated : “ The simple agree- 
ment arrived at herein appears in the 
first part of your letter, a I suggest 
that we can dispense with any farther 
agreement " : — Held : this letter con- 
stituted a note or memorandum signed 
by purchaser's agent sufficient to 
satisfy Stat. Frauds, although he had 
not been specifically authorised to 
sign such a memorandum, A In writing 
the letter had no Intention to sign one. 
—Cloncurry (Lord) v. L attar, 
[1924] 1 I. R. 78.— IR. 
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separate lots of freehold property at aa 
auction* No separate memorandum in 
respect of each lot was made, but there was 
one memorandum duly signed by such agents 
of deft, whereby deft, agreed to purchase the 
three lots at the price of £775. The agents 
had no authority to combine the three 
purchases into one. In an action for specific 
performance of an agreement to purchase 
the three lots for £775 : — Held : as the facts 
showed three separate agreements to pur- 
chase the three separate lots to no authority 
to combine these separate agreements into 
one indivisible agreement, the memorandum 
was not a proper memorandum of any of the 
contracts shown to have been entered into, 
to therefore did not satisfy the statute. — * 
Smith v. MacGowan, [1938] 3 All E. R. 447 ; 
159L.T.278; 82 Sol. Jo. 605. 

1051. Add, Annotation: — As to (2) Retd. Hillas 
to Co. v . Arcos, Ltd. (1932), 147 L. T. 503. 

1059. Add, Annotation : — Reid. Chill ingworth v. 
Esche (1923), 92 L. J. Oh. 461. 

1063. Add, Annotation: — Reid. Rye v. Purcell, 
[19263 1 K. B. 446. 

1068. Add, Annotation : — Reid. Rawlinson v, Ames 
(1924), 69 Sol. Jo. 142. 

1074. Add, Annotation : — Reid. Cohen v. Roche 
(1926), 95 L. J. K. B. 946. 

1077. Add, Annotations : — Reid. Oohen v, Roche 
(1926), 96 L. J. K. B. 945 ; Sehnke v, Bede 
Shipping Co., [1927] 1 K. B. 649. 

1078. Add, Annotation : — As to (1) Reid. Koenigs- 
blatt v. Sweet, ri928] 2 Ch. 314. 

1087. Add, Annotations: — Reid. Cohen v, Roche 
(1926), 95 L. J. K. B. 945; Behnke v, Bede 
Shipping Co., [1927] 1 K. B. 649. 

1089. Add, Annotation: — Reid. Cohen v, Roche 
(1926), 95 L. J. K. B. 945. 

1092. Add, Annotation : — Retd. Cohen v. Roche 
(1926), 95 L. J. K. B. 945. 

1104. Add, Annotation: — Reid. Chaney v, Maclow, 
[1929] 1 Oh. 461. 

1107. After this case add “ See, also , No. 1123a, 
post,** 

1109. Add, Annotation: — Reid. Koenigsblatt v. 
Sweet, T1928] 2 Oh. 314. 

1112. Add, Annotation : — As to (2) Consd. Raingold 
v, Bromley, [1931] 2 Ch. 307. 

1119. Add, Annotations: — Reid. Chillingworth v, 
Esche, [1928] 1 Ch. 576 ; Monnickendam v, 
Le&nae (1923), 39 T. L. R. 445. 

1121. Add, Annotation: — Reid. Cohen v. Roche 
(1926), 95 L. J. K. B. 945. 


1128a. Purporting to enclose engrossment — 

Coupled with engrossment.] — Circumstances 
{see Landlord to Tenant, No. 396a, post) 
in which: — Held: .there was a sufficient 
memorandum of an oral contract. — H orner 
v. Walker, [1923] 2 Oh. 218 ; 92 L. J. Ch, 
573 5 129 L. T. 782. 

1125. Add, Annotation: — Consd. Cohen v, Roche 
(1926), 95 L. J. K. B. 945. 

1170. Add, Annotation: — Apld. Koenigsblatt v. 
Sweet, [1928] 2 Ch. 814. 

1172. Add, Annotations: — Retd. Farr, Smith v, 
Messers, [1928] 1 K. B. 397 ; Nihalchand 
Navalchand v. McMullan, [1934] 1 K. B. 171. 

1176. Add, Annotations: — As to (1) Consd. Be A 
Bankruptcy Notice, [1924] 2 Oh. 76. As to 
(2) Refd. Rawlinson v, Ames (1924), 69 Sol. 
Jo. 142. As to (3) Reid. Besseler, Waechter, 
Glover to Co. v. South Derwent Coal Co., 
[1938] 1 K. B. 408. Generally , Refd. 

Houghton v. Nothard, Lowe to Wills (1927), 
44 T. L. R. 76 ; Ariff v. Rai Jadunath Majum- 
dar Bahadur (1931), 47 T. L. R. 238. 

l:(78a. .] — In cases under Stat. 

Frauds the general principle has been, not 
* that the legislature has avoided contracts 
which are not made in accordance with the 
forms prescribed in the Act, but merely 
that those contracts shall only be proved in 
that particular way. Jn every single case 
under Stat. Frauds, except in the case of 
contracts relating to an interest in land, it 
has been held authoritatively that part 
performance of a contract which is within 
the terms of the Act is not sufficient to pre- 
clude the party who has made the part per- 
formance, or who has received a part per- 
formance, from taking advantage of the Act 
(Atkin, L.J.). — Re A Bankruptcy Notice, 
[1924] 2 Ch. 76 ; 93 L. J. Ch. 497 ; 131 L. T. 
307; 68 Sol. Jo. 468 ; [1924] B. to O. R. 188, 
0. A. 

Annotation: — Reid. Huddersfield Fine Worsteds v. Todd 
(1925), 134 L. T. 82. 

1184a. S. P. Oroybton v. Banes (1702), Preo. Oh. 
208 ; 24 E. R. 102. 

Annotation : — Consd. Rondeau v, Wyatt (1792), 2 Hy. Bl. 68 

1185. Add, Citation : — sub nom. Child v. Comber, 
3 Swan. 423, n. 

1186a. .] — Hosier v. Read (1724), 0 Mod. 

Rep. 86 ; 88 E. R. 332. 

1207. Add, Annotations :-rAs to (2) Reid. Firm 
Bishim Chand v, Seth Girdhari Lai (1984), 
50 T. L. R. 465 ; Siqueira v, Noronha, [1934] 
A. O. 332. Generally , Reid. Be Home to 
Colonial Insurance Co., [1930] 1 Oh. 102. 


PART IV. SECT. 2, SUB-SECT. 4.— 
B. (i). 

4 . Read now " 1084 i.” 

1084 li. Share -milking agree- 

ment,] — Held: an incomplete memo- 
randum ol the terms of the contract. Sc 
the result was*the same as If there 
were no memorandum at all. — H ale 
v, GoLBtfTOftB, (1988) N. Z. L. R. 916. 
— “N»Z» 

1085 if. Share-milking a pres* 

— Hall e Goldstons, No. 

1034 ii.» ante. — N.Z. 

PART IV. BEOT. 2, SUB-SECT. 5. — A. 

1042 i. Parol acceptance at 

written offer,] — Subsequent oral recogni- 
tion of a memorandum previously 
signed, as containing all the terms of 
the oontraot, is a sufficient compliance 


with Stat. Frauds. — Friedman v. 
Mayer (1918), 85 W. L. R. 551 ; 5 
W. W. R. 168; 14 D. L. R. 154 i 7 
Alta. L. R. 60. — CAN. 

so. Sate At resale — No signature by 
sub-purchaser. b—Held : where Stat. 
Frauds applied liability oouid only be 
established by an acknowledgment 
in writing. — worddinoton *. bush, 
ri98S] 8 XL L. R. 884 ; 88 B. 0. R. 
434.— GAN. 

PART IV. SECT. 2, SUB-SECT. 6.— A. 

1144 U. Parol evidence 

received to show that terms had been 
stated by a purchaser over his signature 
Sc were those referred to in a telegram 
from him to his partner,— Doran v. 
McKinnon (1916), 53 8. a R. 609.— 
GAN. 


PART IV. SECT. 8, SUB-SECT. 8.— A. 

1195 11. .] — A common law action 

for a balanoe of the purohalb money 
of land sold under a verbal agree- 
ment oannot be maintained, although 
the deed has been delivered. — McMil- 
lan v. Williams (1894). 9 Man. L* R. 
687.— CAN. 


PART IV. SECT. 8, SUB-SECT. I.— 
B. (a). 

1200 ii. An Item m an 

account stated, being a sum Charged 
for the price of a lot of land, does not 
make It Incumbent on pltf. to prove 
the agreement r especti n g such land to 
have been made fit writing.— Dalton 
«. Bon* (1686), Tay. 881.— OAK. 
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1208* Add. Annotation; — Held. Be Chetwynd’s 
Estate, Dunn’s Trust, Ltd. v. Brown, [1937] 
3 All B. R. 580. 

1218a. Refusal to pay for Instalments until 

whole work published.] — A purchaser con- 
tracted to purchase a series of engravings 
from pltfs., the publishers, by signing a 
circular to the following effect : “ Please 
enter my name as a subscriber for 4 The Cries 
of London,’ to be sent to me as published, 
the price of each of the thirteen plates, 
£10 10s.” After pltfs. had delivered the first 
four plates of the series, they called on 
deft, to pay for them, but he refused to do 
so till the entire set was published & de- 
livered : — Held : the words 44 to be sent to me 
as published ” made it dear that the contract 
was an instalment contract, A not an in- 
divisible contract for the entire set, & the 
fact that the price of each plate was stated 
to be ten guineas, while there was no mention 
of the price of the whole set, showed that each 
instalment was to be paid for separately. — 
Howell v. Evans (1920), 134 L. T. 570 $ 42 
T. L. R. 310, D. O. 

1214. Add. Annotations ; — Apld. Way v. Latilla, 
[1937] 3 All E. R. 759. Consd. Adams v. 
Union Cinemas, Ltd., [1939] 1 All E. R. 169. 

1214a. Add. Citations :— [1923] 2 K. B. 723 ; 92 
L. J. K. B. 886 ; 129 L. T. 830. 


1217a. .] — Anon (circa 1678), 1 Bq. Oas. 

Abr. 20 4 pi. 5, L. 0. 

1217b. — Anon. ( circa 1680), cited in 1 

Eq. Cas. Abr. 20, pi. 6 ; 21 E. R. 842, L. 0. 

Annotation : — Refd. Maxwell r. Montaouto (1720). Preo. Oh. 
526. 

1222. Add. Annotation: — Retd. Tsang Ohuen v. 
Li Po Kwai, [1932] A. 0. 715. 

1224. Add. Annotation : — Retd. Tsang Chuen v. 
U Po Kwai, [1932] A. 0. 715. 

1284a. .] — Stat, Frauds not pleadable where 

the agreement is executed in part. — Ayles- 
ford’s (Earl) Case (1727), 2 Stra. 783 ; 
93 E. R. 845. 

Annotation .* — Oontd. Whitchurch r. Bevis (1780). 2 Bro. 
0. C. 559. 

1235. Add. Annotation : — Consd. Rawlinson v. 
Ames, [1925] Ch. 96. 

1245. Add. Annotation: — Retd. Rye v. Purcell, 
[1926] 1 K. B. 446. 

1247. Add. Annotation : — Refd. Rawlinson v. Ames 
(1924), 69 Sol. Jo. 142. 

1248a. .] — Re A Bankruptcy Notice, No. 

1178a, ante . 

1263a. .] — In an action for the specific 

performance of an agreement, where it does not 
appear from the statement of claim whether 
the agreement was in writing or not, a defence 


PART IV. SECT. 3, BUB-SECT. 3.— 
B. (d). 

f 1. Agreement to work in con- 

sideration of employer promising to 
devise realty — Liability for services 
rendered.] — Held: the employee wub 
entitled to compensation on a quantum 
meruit for work performed & services 
Tendered for deceased employer. — Re 
Merton. Meston v . Gray (Saak.), 
[1926] 4 D. L. R. 887 ; [1925) 3 
W. W. R. 656. — CAN. 

f it. Value of services — Admissi- 
bility of contract. ] — In an action Brought 
on a quantum meruit tot work done & 
services rendered evidence was given 
of an agreement, not in writing, 
whereby deft, agreed to pay a certain 
weekly salary ft also a sum of £200 at 
the end of two years; it was also 
proved that deft, had paid the weekly 
salary but had refused to pay the sum 
of £200 : — Held : although the parol 
agreement was one to which the pro- 
visions of Stat. Frauds were applicable, 
it was nevertheless admissible as evi- 
dence of the value of pltt's services. — 
Ward v. Griffiths brothers, Ltd. 

28 8. R. N. S. W. 425 ; 45 

W. N. 130.— AUS. 

PART IV. SECT. 8, BUB-SECT. 4.— A. 

1217 I. General rule. J — Stat. Frauds 
ft Mineral Act, B. 0., §. 19. will not 
be allowed to be made instruments of 
fraud. — Roberts v. Roberts. [1928] 
2 W. W. R. 137.— CAN. 

1226 L Conveyance of interest in land 
—Whether evidence of trust admissible.] 
—Smith v . Benor (1913). 24 O. W. R. 
521 ; 4 0. W. N. 985 ; 10 D. L. R. 
824.— CAN. 

PART IV. SECT. 8. SUB-SECT. 

B. (a). 

1287 Till. The 

aet of part performance relied on must 
be anequtvooaUy referable to the agree- 
ment aliased. — Tilley v. Oleary ft 
Henderson (1887). 7 Nfid. L. R. 
209.— -WU). 

1227 lx. .1— In order 

to entoroe specific performance of an 
oral oontraot, whereby deceased pro- 
mised to devise land to another Id 


8.*SV? 


consideration of the latter working for 
deceased until the latter's death, the 
acts relied on as part performance 
excluding Stat. Frauds must be un- 
equivocally referable to the contract 
asserted. 

The fact that a son left his employ- 
ment & lived ft worked on his father's 
farm for ten years without drawing 
wages : — Held ; not to point un- 
mistakably to a contract by the father 
to leave his property to the son. 8c the 
alleged oontract, not being evidenced 
by writing, was not enforceable. — Re 
Meston. Meston v. Gray (Saak.), 
[19251 4 D. L. R. 887 ; [1925] 3 

W. W. R. 656.— CAN. 

1287 x. .] — A mother 

undertook verbally to make a will 
leaving to her son W. two farms in D., 
Sc thereby induoed W. to convey his 
farm in B. to A. ft to pay A. £200. 
She afterwards made a wfll which gave 
effect to this verbal undertaking, but 
subsequently revoked It, leaving W. 
merely a life interest in the two farms : 
— Held : there was a sufficient act of 


part performance by W. to take the case 
out of the operation of Stat. Frauds. — 
Lowry e. Reid, (19271 N.142. — IR. 

1287 xl. .] — Where 

there was a parol agreement between 
pltf. ft deft, to the effect that pltf. 
would grant a permanent lease to deft, 
in respect of a piece of land, ft where 
no lease was either executed of 
registered, but deft, was put into 
posse ss i o n ft erected structures thereon 
to pltf.'s knowledge, where it appeared 
that pltf. must hare realised deft, would 
not have constructed the same unless 
he was assured of the possession of a 
permanent right in the land* ft that 
tf the intention of pltf. was not to 
grant such a lease It might reasonably 
be expected that he would have 
objected to the construction of such 
a building : — Held : in a suit of eject- 
ment by the lessor, that deft, not having 
obtained A lease in conformity with the 
provision of Transfer of Property Act, 
a. 107, read with Registration Aet, 
a. 49, can r es is t ejectment, only If the 
ease can be brought within the range 
of one or other of those principles of 
equity which have been held to apply 
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to this country. — a niff v. Jadu Nath 
Majumpar (1928), I. L. It, 55 Oalo. 
1090.— IND. 

1287 Jdi. 

Ohipukb v. Shandro, [1930] 2 D. L. R. 
567.— CAN. 

1237 xiii. .]— Specific 

performance of an oral contract within 
Statute of Frauds cannot be decreed 
on the ground of part performance 
unless the acts relied on to take the 
oontraot out of the statute are “ un- 
equivocally, In their own nature, refer- 
able to some such agreement as that 
alleged." 

Pltfs., sons of deft., who had re- 
mained at home 8c worked on his form 
for a number of years, alleged that 
they had done so without wages under 
an oral oontract that they would be 
compensated by the transfer by him 
to them of a certain quarter section of 
land. They sued for specific perform- 
ance ft, alternatively, for compensation 
by way of quantum meruit : — Held : 
applying the above-stated principle, 
pltfs. could not succeed on their claim 
for specific performance.— Koryoki 
v. Koryoki. 11937} 3 W. W. R. 419 
7 F. L. J. (Can.) 148.— CAN. 

PART IV. SECT. 4. 

125S i. Since Judicature Acts— 
Necessity for pleading statute.]— In an 
action claiming damages for conversion 
of goods, if it appears that the title to 
the goods is based on a oontract, deft, 
may urge that such contract is void 
under StRt. Frauds, though no such 
defenoe is pleaded. It to onlywhere 
the action is between the parties to 
the oontraot, which one of them seeks 
to enforce against toe other, that deft, 
must plead Stat. Frauds if he wishes 
to avail himself of it. — Kent v . Ellis 
(1900), 31 S. C. R. 110 32 N. S. R. 

549.— CAN. 

1268 II. -1 — The defenoe of 

Stat. Frauds cannot be raised, unless 
it has been pleaded. — Dominion Meat 
Oo. v. Jameson (1917). 12 Alta. L. R. 
353.— CAM. 

sb. Half of net profits in freight 
savings. ] — McKenzie r. Joseph Ajar, 
LTD., [1931] 3M.P.K, 265.— CAN. 
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founded on the Stat. Frauds cannot be 
raised by demurrer. — Futcheb v. Futcher 
(1881), 50 L. J. Oh. 735 ; 46 L. T. 300 ; 29 
W. R. 884. 

1265. Add. Annotation : — Folld. Hills Sc Grant, 
Ltd. v. Hodson, [1934] Oh. 53. 


1269. Add, Annotations : — Retd. Hovstead v. Taxa- 
tion Oomr., [1920] A. 0. 155 ; L. v. L. (1934), 
50 T. L. R. 441 ^ Lindsay v . Lindsay (1934), 
103 L. J. P. 100 ; British Sc French Trust 
Corpn. v. New Brunswick Ry. Co., [1937] 4 
A11E. R. 516. 


Part V. — Consideration. 


1274. Add. Annotations : — Refd. Jones v . Waring 
Sc Gillow, [1920] A. C. 070 ; Be Cuthbert, 
Ex p. Monnoyer British Construction Co. v. 
Trustees, [1930] 1 All E. R. 342. 

1276. Add. Annotation : — Refd. Rekstin v. Severo 
Sibirsko Gosudarstvemnoe Akcionernoe 
Olschestro Komseverputj Sc Bank for Russian 
Trade, Ltd., [1933] 1 K. B. 47. 

1286a. Promise to pay debt for which pro- 

misor not liable — Agreement void.]— 
Brealey v. Andrew (1837), 7 Ad. & El. 
108 ; 2 Nev. Sc P. K. B. 114 ; Will. Woll. & 
Dav. 481 ; 6 L. J. K. B. 199 ; 1 Jur. 520 ; 
112 E. R. 411. 

1285b. Promise to employ person — No 

obligation on promisee to act.] — Held : there 
was no consideration for the agreement. — 
Payne v. New South Wales *. ’oal Sc Inter- 
colonial Steam Navigation Co. (1854), 10 
Exch. 283; 24 L. J. Ex. 117; 150 E. R. 
460. 

Annotation: — Reid. Kelnaru. Baxter (18fl6), L. R. 2 C. P. 174. 

1299. Add. Annotations : — €onsd. McCall Bros., 
Ltd. v . Hargreaves (1932), 48 T. L. R. 450. 
Refd. McDonald v. Nash, [1924] A. C. 026. 

1850. Add. Annotation : — Refd. Kennedy v. 
Thomassen, [1929] 1 Oh. 420. 

1352. Add. Annotations : — Refd. Crediton Gas Co. 
v. Crediton U. C., [1928] Ch. 447 ; Western 
Power Co. of Canada, Ltd. v. Matsqui Corpn., 
[1934] A. C. 322. 

1864a. Communication of confidential informa- 
tion.] — Patentees of a system of mechanical 
fittings for the bodies of motor-cars 
applied in May, 1928, for provisional pro- 
tection in England in respect of certain 
particulars of the system. In July, 1928, the 
patentees approached certain manufacturers 
m this country Sc gave them certain informa- 
tion verbal Sc documentary with a view to 
development of the system Sc its application 
to the manufacturers* cars to the advantage of 
both parties. The information was given 
in confidence Sc for the purposes of a future 
agreement that the patentees should give 
Sc the manufacturers should accept a licence 


to use the patent rights of the patentees. 
In an action tried before a judge A jury the 
jury found that the two following agreements 
had been entered into between the patentees 
Sc. the manufacturers : (a) that the manu- 
facturers should accept a licence from the 
patentees, & (6) that the manufacturers 
should use the information disclosed only 
for the purposes of the licence. They also 
found that the manufacturers had committed 
. , breaches of both the agreements. Sc they 
. awarded heavy damages in respect of both 
. breaches. The manufacturers appealed. The 
Ct. of Appeal held that the first agreement 
was not proved, & that the second had been 
proved, but that the damages for the breach 
were only nominal. The patentees appealed 
to this House to establish the first agreement 
or to restore the verdict of the jury as to the 
damages for breach of the second agreement. 
There was a cross-appeal by the manu- 
facturers to reverse the decision of the Ct. 
of Appeal upholding the second agreement Sc 
the breach thereof : — Held : the first agree- 
ment was not proved ; the second agreement 
was proved, for that there was ample evi- 
dence to support the findings of a contract 
Sc the breach thereof, the giving of the in- 
formation for a particular purpose being, 
on the analogy of a contract of 'bailment, 
good consideration for a promise not to use 
it for any other purpose, Sc its use for another 
purpose being a breach. The verdict of the 
jury assessing damages for breach of the 
second agreement must be restored. — Mech- 
anical & General Inventions Co., Ltd. 
Sc Lehwess v. Austin & Austin Motor Co., 
Ltd., [1935] A. C. 340 ; 104 L. J. K. B. 403 ; 
163 L. T. 153, H. L. 

1383. Add. Annotations : — Generally , Refd. Cohen 
v. Sellar, [1920] 1 K. B. 530 ; Riley v. Brown 
(1929), 98 L. J. K. B. 739. 

1421. Add. Annotation: — Refd. Halliwell v. Ven- 
ables (1930), 99 L. J. K. B. 353. 

1421a. By agent of Joint owner of chattel to 

co-owner — Part of proceeds of sale of chattel.] 

— Held : sufficient consideration for a promise 


PART V. SECT. t. 

1274 hr. .4 — A good cause of 

action can bo founded on a prom iso 
made seriously Sc deliberately & with 
the Intention that a lawful obligation 
should be established. --Ooniuldik v. 
Eoubsouw, [1919J App. D. 279. — 
8. AF. 


PART V. SECT. 2. 

1275 Jriv. — .J— Pltf/s goods being 
about to be sold under a dis trees for 
rent, it was agreed between pltf. & 
deft, that if deft, would go to the 
sale Sc purchase the goods, pltf. would 
at a future day repay him the price 


& interest, when deft, was to give him 
the goods. Deft, went to the sale Sc 
purchased the goods ; but, although 
some months afterwards pltf. tendered 
the amount Sc interest, deft, did not 
deliver the goods : — Held .* there was 
no oontraot on which deft, could be 
held liable for damages. — T immins t>. 
SURPLB8 (1876). 26 C. P. 49. — CAN. 

PART V. SECT. 8, SUB-SECT. 2.— A. 

•d. Promise to allow offer of option 
to promisor.}—* A promise to allow a 
third party to oiler the promisor an 
option on shares does not oonstitnte 
a valuable consideration. — G ibson v. 
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McVeigh (No. 1), [1922] 1 W. W. R. 
151.— CAN. 


PART V. SECT. 8, SUB-SECT. 2.— 
B. (a). 

sf. Abandonment of claim .J — Where 
any question arising between the parties 
on a previous verbal agreement bad 
been compromised. Sc the compromise 
embodied in a written agreement ; 
Held : sufficient consideration for the 
compromise was an abandonment of 
a claim by each party. — B ilodeau v. 
McLean, [1924] 8 D. L. R. 410 t « 
W. W. JL 631 ; 34 Man. L, R. 239.— 
CAN. 
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to deliver to the agent a bill of exchange or 
the equivalent amount in cash. — Surtees v. 
Lister (1861), 7 H. & N. 1 ; 30 L. J. Ex. 
369 ; 158 E. R. 367. 

1488a. Agreement to grant annuity.] — A mutual 
agreement by several to grant an annuity 
to a third party may be a consideration 
sufficient to support the grant. — Bentley 
t?. Mackay (1862), 31 Beav. 143 ; 31 L. J. Oh. 
697 ; 6L.T. 632 ; 8 Jur. N. S. 857 ; 10 
W. R. 593 ; 64 B. R. 1092 ; affd., 4 De G. F. 
A J. 279, L. JJ. 

1440. Add. Annotations : — Dlstd. Siveyerv. Allison, 
[1935] 2 K. B. 403. Retd. Fender v. Mildmay, 
[1937] 3 All E. R. '402. 

1441. Add. Annotation : — Retd. Fender v. Mild- 
may, [1937] 3 All E. R. 402. 

1459a. .] — S M a customer of bkpt., a stock- 

broker, became indebted to him in respect of 

- Stock Exchange transactions in a sum for 
which bkpt., on Dec. 18, 1923, recovered 
judgment. Later, S. became similarly in- 
debted to bkpt. in a further sum. On Jan. 15, 
1924, bkpt. assigned both debts to W. to 
secure £500, & covenanted with him that, in 
the event of his refraining from giving notice 
of the assignment -to S., he, bkpt., would, on 
payment of the debts or any part thereof, 
hand the cheque or other form of payment 
to W. In Mar. 1924, J., who acted as solr. 
for both bkpt. ' & W. in the matter of the 
assignment, on the instructions of both & 
without disclosing same, made an agreement 
with 8. for the liquidation of the two debts, 
whereby 8. undertook to pay the aggregate 
amount thereof by monthly instalments, the 
first instalments being allocated to the pay- 
ment of the later of the two debts & the 
subsequent ones to the payment of the 
judgment debt ; & S. further agreed to 

deliver promissory notes payable to bkpt. or 
order to cover the instalments allocated to the 
later debt. J. received the notes from 8. A, 
as agent of W., collected the amounts as they 
fell due on the notes & paid part thereof to 
W. & retained the balance. After payment 
J. returned the notes to S. to be cancelled : — 


Held : the forbearance of W. on the strength 
of the deposit of the notes to sue & his 
acceptance of the instalments constituted 
sufficient consideration for the deposit of the 
notes. — Be Wetherbd, Ex p. Salaman, 
[1926] Oh. 167 ; 70 Sol. Jo. 324 ; sub nom . 
Re Wethered, Ex p. Salaman’b Trustee, 
Trustee v. Bancb, 95 L. J. Ch. 127 ; 134 
L. T. 264 ; [1925] B. & O. R. 265. 

1460. Add. Annotations : — Consd. Burrell v. Leven 
(1926), 42 T. L. R. 407. Retd. Poteliakhoff 
v. Teakle, [1938] 3 All E. R. 686. 

1462. Add. Annotations : — Retd. Hyde v. Tyler 
(1926), 42 T. L. R. 442; Poteliakhoff r. 
Teakle, [1938] 3 AU E. R. 680. 

1475. Add. Annotation : — Consd. Allen v. Royal 
Bank of Canada (1925), 41 T. L. R. 625. 

1525. Add. Annotations: — Consd. Latter v. Col- 
will, [1937] 1 All E. R. 442. Refd. Burrell v. 
Leven (1926), 42 T. L. R. 407. 

1526. Add. Annotation : — Refd. Poteliakhoff v. 
Teakle, L1938] 3 All E. R. 686. 

1527. Add. Annotations : — Dlstd. Eldridge & 
Morris v. Taylor, [1931] 2 K. B. 416. Consd. 
Latter v. Colwill, [19371 1 All E. R. 442. 
Norreys v. Zeffert, [1939] 2 All E. R. 187. 
Refd. Burrell v. Leven (1926), 42 T. L. R. 
407 ; Richardson v. Moncrieffe (1926), 43 
T. L. R. 32 ; Poteliakhoff v. Teakle, [19381 
3 All E. R. 686 ; R. v. Bernhard, [1938] 2 
K. B. 204. 

1536. Add. Annotation : — Refd. Latter v. Colwill, 
[1937] 1 All E. R. 442. 

1542. Add. Annotations : — Refd. Burrell v. Leven 
(1926), 42 T. L. R. 407 ; Poteliakhoff v. 
Teakle, [1938] 3 All E. R. 686. 

1550. Add. Annotation : — Refd. Hardie & Lane v . 

Chilton, [1928] 2 K. B. 306. 

1567. Add. Annotation : — Consd. Howard v. Od- 
hams Press, Ltd., [1987] 2 All E. R. 509. 
1569. Add. Annotation : — Refd. Portoflno Tank 
Steamer Owners v. Berlin Derunaptha (1934), 
39 Com. Cas. 330. 

1576. Add. Annotation : — Retd. British Russian 
Gazette & Trade Outlook, Ltd. v. Associated 


PART V. SECT. 3, SUB-SECT. 2.— 
B. (•). 

•k. Agreement to make another con- 
tract .) — There may be a contract the 
consideration for which is the making of 
some other contract. “ If yon will 
make such Sc such a contract I will 
give you one hundred pounds ” is in 
every sense of the word a complete 
legal contract. It is collateral to the 
main oontraot, but each has an inde- 
pendent existence. Sc they do not differ 
in respect of their possessing to the 
full the character Sc status of a contract. 
But such collateral contracts must from 
their very nature be rare 6c, since their 
sole effect is to vary or add to the terms 
of the principal contract, they are 
viewed with suspicion by the law. 
They must be proved strictly. Not 
only the terms of such contracts but 
the existence of an antntus contrahendi 
on the part of all the parties to them 
must bo clearly shown. — L ybnab v. 
National Bank or Nkw Zealand 
Ltd.. [1935] 1 W. W. R. 625.— N.Z. „ 

am. Promise to offer prayers.} — Pltf. 
sued for the sum of £1,105 3s. 0 d., 
being the balance alleged to be due for 
work Sc labour done, moneys expended 
Sc services rendered as architect for 
deft.. Canon M. 6c the C. Sc P. Religious 


Order, in connection with the planning 
& erection of buildings at Ji„ in the 
County of A. Defts. pleaded : (a) an 
agreement in which it was a term that 
the Religious Order should perform 
certain services in the nature of prayers 
for the benefit of pltf. & his family, & 
that pltf. would accept performance of 
the said services, together with the 
payment of a sum of £200 in full satis- 
faction of this portion of his claim ; 
(5) that the labour Sc work were done, 
the money expended Sc the services 
rendered voluntarily £ as an act of 
courtesy by pltf. ; <c) that pltf.'s 

claim in so far as it related to all 
Items prior to Jan. 15, 1928, was 
barred toy Stat. of Limitations : — 
Geld: there was no sufficient considera- 
tion In law for the agreement. — O'Neill 
v. Murphy, U936J N. I. 16.— IR. 


PART V. SECT. 3, SUB-SECT. 8.— A. 

1445 ill. .1 — Mobkrly v. Baines 

Sc SHOBCTS (1857), 15 U. O. R. 25.— 
CAN. 

PART V. SECT. 8, SUB-SECT. 3.— 
B. (a). 

1453 ill. .1 — Where a creditor 

grants an extension of time for pay- 
ment of a past due debt Sc at the same 
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time obtains from debtor security for 
the debt, the proper inference to be 
drawn, in the absence of evidence to 
the contrary, is that the extension was 
granted as a result of the creditor's 
obtaining the security. — O'Brien v. 
Stebbins & Mullen, (19271 3 D. L. R. 
274 ; (1927) 2 W. W. R. 176; 21 
Sask. L. R. 478.— CAN. 

PART V. SECT. 8, SUB-SECT. 4.— A. 

1670 ft. Discontinuance of action.) — 
T. a member of a so Its.* partnership, 
borrowed money on the oredit of the 
partnership, without the knowledge or 
consent of the remaining partner, W. 
A demand having been made by the 
lender against both partners for repay- 
ment of the amount of the loan, a 
compromise was arranged between the 
lender 6c W. of the claim against the 
latter. Subsequently the lender took 
action against W. to recover the balance 
of the loan on the ground that the com- 
promise arranged was without con- 
sideration Sc he was not bound thereby ; 
— Held : W. entered Into the com- 
promise in the honest belief that he 
had a good defence to the claim, 6c 
this fact was sufficient to constitute 
a valid consideration for the com- 
promise. — O'Connor v. Waldegrave, 
(19281 N. Z. L. R. 480.— N.Z. 
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Newspapers, Ltd., Talbot v. Associated 
Newspapers, Ltd., [1983] 2 K. B. 616. 

1578. Add. Annotation: — Oonsd* Hyde v. Tyler 
(1926}, 42 T. L. B. 442. 

1588. Add. Annotation: — Oonsd. Portoflno Tank 
Steamer Owners v. Berlin Denxnaptha (1984), 
89 Com. Gas. 880. 

1589. Add. Annotation: — Oonsd. Portoflno Tank 
Steamer Owners v. Berlin Derupaptha (1984), 
89 Com. Oaa. 880. 

1590. Add. Annotations : — Oonsd. Portoflno Tank 
Steamer Owners v. Berlin Derunaptha (1934), 
39 Com. Gas. 880. Retd. Hall v . 1. B. uomrs. 
(1926), 135 L. T. 759 ; Lewis v. Gammell, 
Laird & Go. (1929), 22 B. W. G. G. 410 ; 
Smith Union Castle S.S. Co. (1931), 24 
B. W. G. O. 71 ; Be Gregory, Ex p . Norton, 
[1935] Oh. 65. 

1680. Add. Annotation : — Oonsd. Bose A Frank 
Go. v. Crompton, [1923] 2 E. B. 261. 

1681. Add. Annotation : — Reid. Warner Brothers 
Pictures, Incorporated v . Nelson, [1937] 1 
K. B.^209. 

1641. Add' Annotation : — Oonsd. Brandt v. Liver- 
pool, Brazil & Biver Plate Steam Navigation 
Go., [1924] 1 K. B. 575. 

1648a. .] — The ct. does not inquire into the 

adequacy of the consideration for a contract 
A where a party leaves the determination of 
all matters under a contract m the discretion 
of the other party that does not in all cir- 
cumstances constitute a total want of con- 
sideration. — Gaumont-Britcsh Picture 
Oorpn., Ltd. v. Alexander, [1936] 2 All 
‘ E. B. 1686 ; 80 Sol. Jo. 816. 

Annotation : — Oomd. Warner Bros. Pictures, Incorporated 
v. Nelson, [1937] 1 K. B. 209. 

1660. Add. Annotations: — Refd. Vandepitte v. 
Preferred Accident Insurance Go. of New 
York, [1933] A. C. 70 ; Harmer v. Arm- 
strong, [1984] Oh. 65. 

1062. Add. Annotations : — Refd. The Lord Strath - 
cona, [1925] P. 143 ; Vandepitte v. Preferred 
Accident Insurance Go. of New York, [1933] 
A. O. 70 ; Harmer v. Armstrong, [1934] Oh. 
65. 

1669. Add. Annotation : — Oonsd. Re Porter (Wil- 
liam) A Co., [1937] 2 All B. B. 361. 


1685. Add. Annotations : — Oonsd. China Navigation 

Go. v. A.-G. (1982), 48 T. L. B. 375. Refd. 
Liverpool Oorpn. v. Maiden (Arthur), Ltd., 
[1938] 4 All E. B. 200. 


1688. Add. Annotations — Oonsd. British Bussian 
Gazette A Trade Outlook, Ltd. v. Associated 
Newspapers, Ltd., .Talbot v. Associated 
Newspapers, Ltd., [1938] 2 K. B. 016. 

1698. Add. Annotation : — Oonsd. A.-G. for Ontario 
? v. Perry, [1984] A. 0. 477. 

1701. Add. Annotation: — Refd. Be Wethered, 
Ex p. Salaman, [1926] Oh. 167. 

1740a. .1 — Promise by a father to his 

son-in-law after the marriage raises a con- 
sideration. — Marsh v. Eavenford (1587), 
Gro. Eliz. 69 ; 78 E. B. 819 ; sub nom. 
Marsh A Ratnbford’s Case, 2 Leon. 111. 


757. 


1744. Add. Annotaiion : — Refd. Be Debtor (No. 
027 of 1930), [1937] Oh. 160. 

1762. Add. Annotation : — Refd. Morgan v. Ash- 
' croft, [1938] 1 E. B. 49. 

1705a. Building contract.] — Pltfs. agreed to erect 
a shop-window for F., the husband of deft., 
under the impression that he was the owner 
of the premises in question A a man of sub- 
stance. The cost was to be £885, A was to 
be paid as follows : £200 with the order ; 
£200 on completion ; four quarterly payments 
of £100 ; A one payment of £85 plus the 
amount due for any alterations. The first 
payment of £200 was made, but pltfs. sub- 
sequently discovered that the premises in fact 
belonged to deft. A were merely rented to F. 
They thereupon refused to proceed with the 
work, unless deft, was prepared to guarantee 
the payments due under the contract. It 
was agreed that deft, should guarantee the 
four quarterly payments of £100 A the 
one payment of £86. A considerable time 
afterwards deft, wrote a letter to pltfs. in 
which she said that she had promised to 
guarantee the balance of £685. Pltfs., being 
unable to obtain any satisfaction from F., 
brought the present action : — Held : (1) the 
letter written by deft, was a sufficient memo- 
randum in writing, A, although it wrgngly 


PART V. SECT. 8, SUB-SECT. 4. — B. 

1681 1L .] — The abandonment of 

a bond fide claim of right la a considera- 
tion sufficient to support a promise by 
the other party, even though the claim 
was in truth unfounded.— -M oOonnbll 
v. Dstwbillkb, 11930] 1 W. W. R. 
79 : 1D.L.R. 886 ; 24 S. L. R. 902.— 
CAk. 

PART V. SECT. 4. 

a t. — .] — Inadequate con- 
sideration alone is not sufficient to 
justify setting aside a settlement, the 
Inadequacy not being so gross as to 
prove fraud or imposition. — G issino 
e. Eaton -(T j) 00. (1911), 20 O. W. R, 
324 : SO.W. N. 219 : 25 O. L. R. 60. 
— OAR. 

1668 !. Whether ooneideraHon ode* 

<18m 

PART V. SECT. S. 

1669 v. .i — One who voluntarily 

Sc meaning to do so pays the debt of 
another cannot get his money back 
from the creditor. — B enson e. Grand 


Union Hotel Oo., [1937] 2 W. W. R. 
253 ; 3D. L. R. 221 ; 45 Man. L. R. 
201.— CAN. 

sk. Third party to be allowed to 
offer opWon.1— M. gave G. an option on 
shares owned by M. in a oo. j the 
consideration expressed in the option 
was G.*s agreement “ to make a similar 
proposition "to another shareholder : — 
Bud : the alleged consideration was in 
effect a mere promise by G. to let such 
other shareholder give him an option 
similar to that given by M., Sc such 
promise did not constitute a valuable 
consideration. — Gibson v. McVeigh 
(No. 1), (1922)1 W. W. R. 161.— CAN. 

PART V. SECT. 6, SUB-SECT. 2. — A» 

16S9 i. Premise to perform existing 
agreement.* — Pltf. agreed to build a 
house for deft, for 98.464. When the 
house wae nearly finished a fire took 
pfooe In it. doing considerable damage. 
Deft, had insured the bunding Sc 
reoeived 92,150 from the insurers. 
Pltfs. effected no insurance. After 
the Are, deft, asked pltfs. to go on 
with Sc complete the work. Sc gave 
them to unomband that she would 
pa t over the 99,160 to them : — Held: 

20 


pltfs. were bound to complete the work. 

Sc the promise, if there was one, to pay 

for the work whloh it was their duty 

to do, was not binding for want 
of consideration. — S mith e. Dawson 
(1923), 68 O. L. R. 615.— CAN. 

k t Although unenforceable under 

Statute of Frauds.)— Pltfs. acted as 

housekeepers for deft, in pursuance of 

an oral agreement that If they would 
do so his home would become theta 
noon death. Lstfir he promised 

them that tfthey would give* up the ir 
rights under said agreement Sc leave his 

home he would pay them 91,000 on or 

about Oct. 1. 1084. That offer was 
accepted Sc pitta left. Pitta sued for 
the 91,000 i—flaki -• although the 
agreement flat made was unenforce- 
able because of seot. 4 of Stat, 
Frauds Sc although pitta could not 
rely on part performance since the acts 

pe rfo r m ed were not necessarily refer- 

able to said agreement, yet there was 
good consideration to support the 

crSEKt&F-* 


gjptwmNa 
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mentioned the sum of £685, it was a sufficient 
memorandum in respect of the lesser amount 
. of £485 $ (2) with regard to the balance of 
the amount due, deft, was in all the circum- 
stances of the case, liable on a quantum 
meruit. — Edmonds & Oo., Ltd. v. Fagin, 
[1930] 3 All E. B. 974. 

1769* Add. Annotation : — Refd. Re Oleadon Trust, 
Ltd., [1939] Oh. 286. 

1780* Add. Annotation: — Reid. Hawkesworth v. 
Turner (1930), 46 T. L. R. 889. 

1788. Add. Annotation : — Refd. Wyatt v. Kreg- 
linger & Femau, [1983] 1 K. B. 793. 

1817. Add. Annotation : — Refd. Hyman v. Hyman, 
Hughes v. Hughes (1928), 139 L. T. 416. 

1822a. .] — R. v. Lopen (Inhabitants) 

(1788), 2 Term Rep. 677 ; 100 B. R. 310. 

1828a. .] — Garbrey v. Brown (1588), 

Gouldsb. 94 ; 75 E. R. 1018 ; sub nom • 
Browne v . Garborough, Oro. Elis. 63. 

1887. Add . Annotation : — Refd. Cohen v. Sellar, 
[1926] 1 K. B. 636. 

188 8. Add. Annotation: — Refd. Cohen v. Sellar, 
[1926] 1 K. B. 636. 

1889. Add. Annotation : — Refd. Halliwell v. Ven- 
ables (1930), 99 L. J. K. B. 353. 

I860. Add . Annotation: — Consd. De Parrell v. 
Walker (1932), 49 T. L. R. 37. 

1856a. .]— Db Parrell v. Walker (1932), 

49 T. L. R. 37; 76 Sol. Jo. 850. 

1871. Add. Annotations : — Refd. Kreditbank Cassel 
G. m. b. H. v. Schenkers, [1926] 2 K. B. 450; 


Houghton v . Nothard, Lowe & Wills, [1927] 
1 E. B. 246. 

1876. Add. Annotations : — Refd. Home & Colonial 
Insce. v. London Guarantee & Accident Co. 
(1928), 45 T, L. R. 134 ; Morgan v. Ashcroft, 
[1938] 1 K. B. 49. 

1877. Add. Annotation : — Consd. Rowland v. 
Divall, [1923] 2 K, B. 500. 

1878. Add. Annotations : — Consd. Rowland v. 
Divall, [1923] 2 K. B. 500 ; Suhr (R. F. H.) 
v. Crofts (Engineers), Ltd. (1932), 49 R. P. C. 
859. 

1887a. Add. Citations [1923] 2 Ch. 462 ; 92 
L.J.K.B 944; 129L.T.624; 67 Sol. Jo. 656. 
1888. Add. Annotations: — Refd. Re Mason (1928), 
97 L. J. Ch. 321 ; Re Simms, Ex p. Trustee 
v. William Simms, Ltd. & Gillett, [1934] 
Ch. 1 ; Morgan v. Ashcroft, [1938] 1 K. B. 
49. 

1908. Add. Annotation: — Refd. Bell v. Lever 
Bros., Ltd. (1931), 146 L. T. 268. 

1905. Add. Annotations : — Consd. Chillingworth v. 
Esche, [1923] 1 Ch. 576. Refd. Monnicken- 
dam v. Leans© (1923), 39 T. L. R. 445; 
Bernard v. Williams (1928), 139 L. T. 22 ; 
Low v. Fry (1936), 152 L. T. 585. 

1914a. 8. P. Anon (1538), Bro. N. 0. 10 ; 73 
E. R. 853. 

1919. Add. Annotation : — Consd. Bell v. Lever 
Bros., Ltd. (1931), 140 L. T. 258. 

1927. Add. Annotation : — Refd. Re Simms, Ex p. 
Trustee, [1934] Ch. 1. 


Part VI. — Void and Illegal Contracts. 


1988. Add. Annotations : — As to (1) Refd. L. v. L., 
[1931] P. 68. Generally , Refd. Sorrell v . 
Smith, [1925] A. C. 700 ; Fender v. Mild- 
may, [1937] 3 AH E. R. 402. 

1940. Add. Annotations : — Consd. Foster v. Driscoll, 
Lindsay v. Attfleld, Lindsay v. Driscoll, [1929] 
1 K. B. 470. Refd. Nash v. Stevenson 
Transport, Ltd., [1930].2 K. B. 128. 

1952. Add. Annotations : — Consd. China Navigation 
Co. v. A.-G. (1932), 48 T. L. R. 375. Refd. 


Liverpool Corpn. v. Maiden (Arthur), Ltd., 
[1938] 4 All E. R. 200. 

1959. Add. Annotations : — Apld. Alexander v. 
Rayson, [1936] 1 E. B. 169. Refd. Haseldine 
v. Hosken, [1933] 1 K. B. 822 ; Berg r. Sadler 
& Moore, [1937] 2 K. B. 158. 

1961. Add. Annotation: — Refd. Cohen v . Roche 
(1926), 95 L. J. K. B. 945. 

1967. Add. Annotations : — Refd. Dominion Press 
v. Customs & Excise Minister. [1928] A. O. 
340 ; Robinson v. Graves, [1935] 1 K. B. 795. 


PART V. SECT. 12. SUB-SECT. 1. 

18671. Non-perfomumoe of condi- 
tion .] — A condition In a special 
timber licence under Land Act (B. C.)» 
1908. that no Chinese or Japanese 
should be employed in connection 
therewith is a part of the consideration. 
Sc the observance thereof is a con- 
dition precedent to the renewal of the 
licence. — A.-G. fob British Columbia 
v. Brooks, Bidlaks Sc Co., [1912 1 8 
W. W.R.9; 68 S. O. R. 466.— -CAM. 

si. Correspondence course in law — 
Not a qualification for practice.] — A. 
signed a contract to receive a corre- 
spondence oonree in law. A In P an ada 
this is not sufficient to Qualify a person 
to practice In the law. In an action 
for the foes agreed to be paid : — Held : 
this insuffiotanoy did not amount to a 
failure of consideration. — Rule «. 
Bbadxbb, [1918] 4 D. L. R. 81.— 
OAK. 


made to e bSSd£g ? *pi^wl^to 9, bl?^n 


violation of a bye-law Sc had to be 
removed. The owner set up a defence to 
an action for payment for such alteration 
that there had been a failure of con- 
sideration : — Held : the owner was 
bound topay. — Obpheum Theatrical 
Oo. «. vuloan Engineering Con- 
struction Co., [19281 2D. L. R. 52.— 
CAN. 


PART V. SECT. 12, SUB-SECT. 2. 
an. Option-contract — Non-completion. J 
— Gould iw o e. Rabinovitoh, [1927] 
--- 60 0. L. R.607. — CAN. 


3D. L. R. 820; 


PART V. SECT. 12J8UB-SECT. 8.— A. 

1888 ii. .1— Butterfield 

v. Cobmack Sc Maokih (1913), 16 
W. L. R. 467 $ 13 D. L. R. 817 ; 7 
Alta. L. R. IS.— CAN. 


PART VL SECT. 2. 
e u B. P. Rajtwab BhaW-Sueba 
Nand s. Gamfat Rai-Ram Jiwan 
(1916), I. L R. 7 Lab. 442.- 
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PART VI. SECT. 8. 


1960 iv. — .] — A.-G. FOB 

British Columbia t>. Brooks, Bidlakk 
& Oo., [1922] 8 W. W. R. 9 ; 68 S. C. R. 
466 ; 60 D. L. R. 476.— CAN. 


PART VI. SECT. 4, SUB-SECT. 1.— A. 

•t. Manufacture of goods with false 
description.] — Pltf. oo.’a salesman 
purported to enter into contracts for 
the sale to deft, of quantities of “ All 
British ” motor tyres Sc tubes. The 
goods would be manufactured in Mel- 
bourne, but each contract stipulated 
that the words “ English Manufacture ” 
should be branded upon them. Sc deft, 
intended to sell the goods, relying upon 
the brand to imply that they had been 
manufactured in England : — Held : at 
common law the proposed brand would 
be a fraud on the publlo, Sc the maxim 
ex turpi causa non oritur actio applied.— 
Barnet Glass Rubber Co., Ltd. v. 
McDonald, [1922] N. Z. L. R» 767 : 
Gas. L. R. 213. — H.Z. 
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1971* Add. Annotation s : — Consd. Fender v. Mild- 
may, [1937] 3 All E. R. 402. Refd. James v. 
British General Insce., [1927] 2 K. B. 311 ; 
Re Hanlon, Heads v. Hanlon, [1933] Oh. 254 ; 
Beresford v. Royal Insurance Co., [1938] 2 
All E. R. 1052 ; Howard v. Odhams Press, 
Ltd., [1937] 2 All E. R. 509. 

1978. Add. Annotations : — As to (1) Apld. Palm- 
olive Co. (of England) v. Freedman (1927), 
44 T. L. R. 88. Refd. Fender v . Mildmay, 
[1937], 3 All E. R. 402. As to (3) Refd. 
English Hop Growers v . Dering, [1928] 2 
K. B. 174 ; Gilford Motor Co. v. Home, 
[1933] Oh. 935. Generally , Refd. Wyatt v. 
Kreglinger So Fernau (1833), 49 T. L. R. 204. 

1974. Add. Annotation : — Refd. Tribune Press, 
Lahore (Trustees) v. Income Tax Comr., 
Punjab, Lahore, [1939] 3 All E. R. 469. 

1976. Add. Annotation : — Refd. Beresford v. Royal 
Insurance Co., [1938] A. C. 580. 

1977. Add. Annotations : — As to (2) Refd. Fosters 
Driscoll, Lindsay v. Attfleld, Lindsay v. 
Drigcoll, [1929] 1 K. B. 470 ; Beresford v. 
Royal Insurance Co., [1930] 2 All E. R. 1052. 

1979. Add. Annotation : — As to (2) Refd. Fender v* 
‘ Mildmay, [1937] 3 All E. R. 402. 

1981. Add. Annotations: — Asto( 1) Consd. James 
* v. British General Insce., [1927] 2 K. B. 311. 
Refd. Beresford v. Roy l Insurance Co., 
[1938] 2 All E. R. 1052. As to (2) Consd. 
Beresford v. Royal Insurance Co., [1938] 
A. C. 580. Refd. Re Pitts, Cox v. Kilsby, 
[1931] 1 Ch. 540 ; Re Sigsworth, Bedford u. 
Bedford, [1935] Ch. 89. Generally , Refd. 
Cousins v. Sun Life Assurance Society (1932), 
48 T. L. R. 014. 

1983. Add. Annotation ; — As to (4) Consd. Fender 
v. Mildmay, [1937] 3 All E. R. 402. 

1984. Add. Annotations : — Refd. Burrell v. Leven 
(1926), 42 T. L. R. 407 ; Richardson v. 
Moncrieffe (1920), 43 T. L. R. 32. 

1986. Add. Annotation : — Refd. Employers’ 
Liability Assce. v. Sedgwick Collins (1926), 
95 L. J. K. B. 1015. 

1992. Add. Annotations : — As to (3) Refd. English 
Hop Growers v. Dering, [1928] 2 K. B. 174. 
As to (4) Refd. Papadopoulos v. Papadopoulos 
(1929), 46 T. L. R. 44 ; Beresford v. Royal 
Insurance Co., [1930] 2 All E. R. 1052. 
Generally , Refd. Fender v. Mildmay, [1937] 3 
All E. R. 402. 

1998. Add. Annotation : — Consd. Beresford v 
Royal Insurance Co., [1938] A. C. 580. 

2011. Add. Annotation : — Refd. Fender v. Mild- 
may, [1937] 3 All E. R. 402. 

2011a. Knighthood.] — If a contract which is 

illegal as being contrary to public policy has 


any element of turpitude in it the parties to 
the contract are in pari delicto , & if one of 
the parties to the contract has been defrauded, 
no action for damages can be maintained by 
the party defrauded, even though the con- 
tract is not of a criminal nature. 

The secretary of a charity fraudulently 
represented to P. that he or the charity was 
in a position to undertake that P. would 
receive a knighthood if P. made a large 
donation to the funds of the charity, & under- 
took that the title would be conferred if the 
donation was made. P., relying upon those 
representations & in the belief that the 
secretary was authorised by the charity tc 
give the undertaking, made a large donation 
to the funds of the charity. As P. did not 
receive the knighthood he brought an action 
against the charity & its secretary to recover 
back the money he had paid as money had Sc 
received or as damages for deceit or breach 
of contract : — Held : a contract for the pur- 
chase of a title, however the money is to be 
expended, is an improper & illegal contract, 
as being against public policy, & as P. knew 
that he was entering into an improper & 
illegal contract he could not recover back the 
money he had paid from the charity as money 
had & received, nor recover damages from the 
charity or it® secretary, nor claim to repudiate 
the contract as being still executory & recover 
back the money paid. — Parkinson v. Col- 
lege op Ambulance, Ltd. & Harrison, 
[1925] 2 K. B. 1 : 93 L. J. K. B. 1006 ; 133 
L. T. 135 ; 40 T. L. R. 880 ; 09 Sol. Jo. 107. 

Annotation: — Reid. Re Gregory, Exp. Norton, [1935] Ch. 65. 

(h) Agreements Relating to Bankruptcy (Vol. XII., 
p. 248). 

To the existing cross-references add as 
follows : — 

Agreement for withdrawal of petition.] — 
See Bankruptcy, No. 1366a, ante. 

Agreement for improper distribution of 
estate.] — See Bankruptcy, No. 4366a, ante. 

Agreements not to oppose discharge.] — 
See Bankruptcy, Vol. IV., pp. 540, 547. 

Agreements for payment of debts barred by 
discharge.] — See Bankruptcy, Vol. IV., 
pp. 689-692. 

Agreements for procuring assent of creditors 
to composition deeds.] — See Bankruptcy, 
Vol. V., pp. 1120, 1139-1145. 

2028. Add. Annotation: — Refd. Re Lanyon, Lan- 
yon v. Lanyon, [1927] 2 Ch. 204. 

2032. Add. Annotation : — Refd. Re Marsland, 
Lloyds Bank, Ltd. v. Marsland, [1939] 3 
All E. R. 148. 


PART Vi. SECT. 4, SUB-SECT. 2.— A. 

1977 hr. .] — A oontract will not 

be declared unenforceable as being 
against public policy, unless it belongs 
to a olaaa of contracts that the law 
recognises as being within that cate- 
gory. The ct. cannot in rent a new 
noad of pnbllo policy. — Wadoery v. 
Pall (Saak.). [19*6) 4 D. L. R. 333 ; 
[19261 IW.W.H, 657. — CAN. 

PART VI. SECT. 4, SUB-SECT. 9.— 
B. (f) iU. 

as. Assignment of money due under 
mailoontraci . } — A mail-contract pro- 
hibited the assignment of moneys due 


thereunder without the consent of the 
Postmaster-General : — Held : such an 
assignment was not void as contrary 
to public policy, on the analogy of 
assignments or salaries of publio 
servants. — Hoddeb & Tolley, Ltd. 
t>. Cornea, [1923) N. Z. L. R. 876.— 
H.Z. 


PART VI. SECT. 4, SUB-SECT. 2.— 
# B. (g). 

sa. Evasion of revenue laws — False 
invoice — Claim by vendor paHiceps 
criminis . ) — Where merchants redding 
in the United States sold goods to deft., 
& combined with him In furnishing 

22 


false Invoices to evade the revenne laws 
of this Province in respect of the 
amount of duties to be paid on the 
importation of such goods : — Held .* 
pltfs. could not recover their value 
from deft, in this country. — Mullen v. 
KERB (1851), 6 C. 8. 171.— CAN. 


PART VI. SECT. 4. SUB-SECT. 2.— 
B. (1) i. 

2034 li. .1 — Deft., a mar- 

ried woman. Sc known to pltf., with 
whom she had had illicit relations, to 
be married, promised him in writing 
that she would pay him 910.000 If he 
would ** delay getting married until 
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2075. Add. Annotation: — Refd. Howard v. Od- 
hams Press, Ltd., [1937] 2 All E. R. 509. 

2084a. Marine insurance — Not expressed in 

sea policy.] — No contract for sea insurance 
is valid unless it is expressed in a sea policy. 
The contract in this case was a contract for 
sea insurance &, not being expressed in a 
policy, was unenforceable. 

The expression of an agreement for sea 
insurance otherwise than in a policy is a thing 
forbidden in the public interest (Lord 
Sumner). — Nagoremull v. Triton Insur- 
ance Co., Ltd. (1924), 41 T. L. E. 168, P. C. 

2089. Add. Citation .-—15 Asp. M. L. C. 666. 

Add. Annotation : — Dlstd. Pinnock v. Lewis 
& Peat, [1923] 1 K. B. 690. 

2089a. Agreement for recovery of betting debt.] — 
Pltf. carried on business as the “ Turf 
Register,” which in a prospectus issued by 
him was called a “ society ” ; but he was the 
sole proprietor of the business, though he 
described himself in the prospectus as 
secretary. In consideration of a subscrip- 
tion, &> of a commission on the amounts 
recovered, he undertook to collect for the 
subscribers betting debts which, under the 
provisions of the Gaming Acts, were not 
recoverable. It was agreed between him ft 
deft., in the terms of the prospectus, that in 
consideration of pltf. putting up ail the 


necessary disbursements for the institution 
& conduct of legal or other proceedings, the 
net profits accruing directly or indirectly was 
to be equally divided between claimant & the 
society. Pltf. brought an action to recover 
the amount of debts alleged to have been 
wrongfully collected by deft, in breach of 
the agreement : — Held : the agreement was 
illegal & void, being contrary to public policy, 
& pltf. could not recover. — Ford v. Radford 
(1920), 36 T. L. R. 658 ; 64 Sol. Jo. 571. 

2089b. Agreement in breach of trade usage.] — The 
fact that the rules of the London Metal 
Exchange prohibit a clerk to a member from 
participating in dealings on the Exohange as 
a principal does not make the contracts void 
as being against public policy. — Barnett v. 
Sanker (1925), 41 T. L. R. 060 : 69 Sol. Jo. 
824. 

2098. Add. Annotation : — Consd. Mutual Finance, 
Ltd. v. Wetton & Sons, Ltd., [1937] 2 K. B. 
389 . 

2102a. .] — Guiborn v. Fellows (1717), 2 

Eq. Oas Abr. 160 ; 6 Vin. Abr. 408, pi. 20 | 
22 E. R. 136, L. C. 

2112. Add. Annotation: — Consd. Parkinson v. 
College of Ambulance & Harrison (1924), 40 
T. L. R. 886. 

2114. Add. Annotation : — Refd. Greenwood v. 
Martins Bank, Ltd. (1931), 47 T. L. R. 007 ; 


she becomes a widow/’ Deft, became 
a widow & pltf. brought an action for 
the $10,000 : — Held : the agreement 
was unenforceable, on the ground that 
it was contrary to public policy & 
morals. — Hljbczuk v. Minuk, [1933] 
2 W. W. R. 20.— CAN. 

PART VI. SECT. 4, SUB-SECT. 2.— 
B. (1) lit. 

sg. Contract to pay alimony — Col- 
Ins ive divorce.] — A contract to pay 
alimony, based on agreement for col- 
lusive divorce, the consideration being 
that aftor divorce deft, should marry 
pltf ,’s daughter, is illegal as against 
public policy. — Campbell v. Camp- 
bell, [1930] 4 D. L. R. 52 ; 11 M. P. K. 
79.— CAN. 


PART VI. SECT. 4. SUB-SECT. 2.- 
B. (t). 

2080 ill. .] — Deft.employed 

pltf., a land agent A member of a 
municipal council, to sell his land to the 
Closer Settlement Board under Dis- 
charged Soldiers Settlement Acts. 
Pltf. submitted the land to the Board, 
but before the sale he had resigned 
his position on the council. Under 
the above Acts pltf., os a member of 
the council, could be called upon to 
advise the Board In connection with 
purchase of land within the muni- 
cipality. In an action by pltf. to 
recover from deft, commission on the 
sale : — Held : the private interest of 
pltf. under his agreement with deft, 
had a tendency to interfere with the 
proper discharge by pltf. of his publio 
duty, ft the agreement was illegal ft 
void as being against public policy. — 
Wood v. Little. [192§] V. L. R. 11 ; 
29 C. L. R. 564 ; 27 Argus L. R. 
400. — AUS. 

2086 iv. — : .] — Held : a contract 

by which pltf. was to use bis supposed 
influence with members of the Govt, 
for obtaining contracts in return for 
s commission was contrary to public 
policy ft void. — Carr- Harris v. 
Canadian General Electric Co. 
(102°), 48 O. L. R. 231 ; 55 D. L. R. 
608 ; 19 O. W. N. 591.— CAN. 

2086 v. .]— -Where a contract 

40 pay a commission on the sale of 


property to a provincial Govt, is entered 
Into on the understanding that the 
agent is a person having inlluence with 
the employees of the Govt. & that he 
will exercise such influence to bring 
abont the sale : — Held : the contract 
is illegal. — MacMillan v. Mooney, 
[1924] 4 D. L. R. 702 ; 3 W. W. R. 
458.— CAN. 


*b. Agreement between soldier & 
vent lor of land to Soldier Settlement 
Board for payment to vendor by soldier 
of additional sum. ] — Held : not un- 
enforceable as being against public 
policy. — Wapukry v. Fall (Sask.), 
[1920] 4 D. L R. 333 ; [1926] 2 W. W. 
R. 657.— CAN. 

•c. Agreement to offer prayers for the 
success of litigation.] — An agreement, 
whereby one party consents to re- 
munerate another for the latter to offer 
prayers to God for the success of litiga- 
tion in which the former is engaged, is 
not contrary to public policy. — Bala- 
BUNDARA MUDALIAB V. MAHAMED 

Oobman Saheb (1929), I. L. R. 53 
Mad. 29.— IND. 

sf. Indemnity bond between subject 
& State.}— An indemnity bond between 
a subject ft the State, c.g. to make 
good the loss of working a telegraph 
office, is not opposed to public policy. — 
Kibhori Prasad Bhakat v. Secre- 
tary op State for India in Council, 
I. L. R., [1938] 1 Cal. 463.— IND. 


PART VI. SECT. 4, XUB-SECT. 4 — 

b. <»r 

2091 viii. .] — Henry v. Dickie 

(1890), 27 O. R. 410.— CAN. 

2091 ix. .] — Held : a deed was 

an illegal consideration as being the 
outcome of a bargain to stifle a prosecu- 
tion against B. for an indictable offence, 
ft was void. The offence for which B. 
was liable to prosecution was in the 
nature of larceny, ft was an indictable 
offence of a public nature. — Golds- 
bboogb. Most ft Co., Ltd. v. Black 
(1920), 29 W. A. L. R. 37.— AUS. 

2091 x. .1 — Held : an agreement 

the consideration of which was the 
compounding of a compoundable 
offence was not forbidden by law ft 
was valid ; (2) an agreement to com- 
pound a non-oompoundable offence 


is void in law. — Armed Hasban v. 
Hassan Mahomed Malkk (1928), 
I. L. R. 52 Bom. 093.— IND. 

2091 xi. .1— Pltf. paid doft. $100 

ft made in deft/s favour a chattel 
mtgo. for $400 in order to stifle a 
prosecution for a public offenoe : — 
Held : pltf. was entitled to a Judgment 
setting aside the chattel mtge. ; for 
pltf., upon the evidence, was not in 
pari delicto with deft. — STEINBERG v . 
Cohen, [1930] 2 D. L. R. 916; 04 
O. L. R. 545.— CAN. 

2091 xii. .] — A transaction 

entered into in consequence of a threat 
to prosecute criminally one of tbo 
parties to it : — Held : to Justify tbo 
flu ding that the threatening party 
agreed by implication not to prosecute 
if the other party complied with his 
demand ; ft, therefore, the transaction 
was illegal as constituting an agree- 
ment to stifle a prosecution. — Fuller 
v. Stoltzk, [19381 1 W. W. R. 241 ; 
1 D. L. R. 035 : affd. t [1939] 1 D. L. R. 
1; 71Can.O.C. 30.— CAN. 

sd. Compromise signed in hope of 
avoiding prosecution — No promise not 
to prosecute .] — Dikur v. Shavchook 
(Alta.), [1929] 2 D. L. R, 232.— CAN. 

PART VI. SECT. 4. SUB-SECT. 4.— 
B. (b). 

2096 !. .] — Aoontractisnot 

vitiated because it was induced by a 
threat of criminal proceedings, for 
which there was sufficient ground, 
provided there is no agreement to 
stiflo the prosecution. — Bow v. 
Pfeiffer ft Gilbert, [19241 3 D. L. R. 
854 ; 2 W. W. R. 1149.— CAN. 

2098 iv. .] — I). was 

in the employ of pltfs. ft was charged 
with criminal breach of trust In respect 
of a cheque for Rs. 30,000 which he 
oaabed ror pltfs. D. paid pltfs. 
Ra. 15,000, ft D. ft his brother R. 
executed a mtge. in favour of pltfs. 
with a view to withdrawal of the prose- 
cution. Pltfs. put In a petition stating 
the facts, ft the prosecution was 
dropped : — Held : the agreement was 
not against public policy. — Dwijendra 
Nath Mullick v. Goptram Gobin* 
daram (1926). I. L. R. 63 Calc. 51.— 
IND. 


OMM 2114— 2190a. English AND EmPIKE DIGEST SUPPLEMENT. 


Mutual Finance, Ltd. v. Wetton & Sons, Ltd., 
[1937] 2 K. B. 389. 

2118. Add Annotation: — Conad. Hardie & Lane 
v. Chilton, [1928] 2 K. B. 306. 

2122. Add. Annotation* : — As to (1) Raid. Wylie v. 
Lawrence Wright Music Co. (1932), 96 J. P. 
166 ; Howard v. Odhams Press, Ltd., [1937] 
2 All E. R. 509. As to (2) Apld. Foster v. 
Driscoll, Lindsay v. Attfield, Lindsay v. 
Driscoll, [1929] 1 K. B. 470. Consd* Berg 
v. Sadler h Moore, [1937] 2 K. B. 168. 

2127. Add . Annotation: — Consd. Howard v. Od- 
hams Press, Ltd., [1937] 2 All E. R. 609. 

2129. Add. Annotation : — Refd. Howard v. Od- 
hams Press, Ltd., [1937] 2 AU E. R. 609. 

2186. Add. Annotation: — Consd. R. v. Manley 
(1932), 97 J. P. 6. 

2147. Add. Annotation: — Refd. Howard v. Od- 
hams Press, Ltd., [1937] 2 All E. R. 609. 

2152. Add. Annotation : — Consd. Howard v. Od- 
hams Press, Ltd., [1937] 2 Ail E. R. 609. 

2158. Add. Annotation: — Apld. Mansfield v. Robin- 
son, [1928] 2 K. B. 363. 

2154a. Agreement not to disclose confession of 
misdemeanour. ] — Pltf. was a workman in the 
printing trade, A until he lost his membership 
/is hereinafter stated he was a member of 
the trade union of that trade. Defts. were 
the printers & publishers ol a newspaper in 
which for several years they had organised 
weekly crossword competitions for large 
money prizes. Pltf. had for several years 
, been employed by defts. as a sorter in their 
competition department, & thereafter in a 
similar capacity on another newspaper, but 
subsequently he was unemployed. Defts., 
suspecting that systematic fraudulent cheat- 
ing was going on among their sorters, made 
inquiries & got into touch with pltf. In 
the result pltf., on the faith of a verbal 
promise of secrecy by defts. 1 representative, 
signed & left with the latter a typed document 
containing statements made by him to the 
effect that he had taken part in a fraud 
against the other newspaper on which he 
hid been employed ; that two further frauds 
in which he was to share had been proposed 
but not yet committed ; that the method 
of the frauds was as therein particularly 
described ; that there were groups of persons 
in defts.' competition department staff work- 
ing the swindle regularly every week, & that 
certain named persons were suspected by pltf. 
to belong to these groups ; & that pltf. was 
making the statement on the definite under- 
standing that it was not to be used against 
him or divulged to any third party. Sub- 
sequently defts., being dissatisfied with the 
conduct of pltf., handed a copy of the said 
document to pltf.’s union. Pltf. was there- 
upon expelled from the union & had since 
failed to obtain work in his trade A lost 
unemployment pay & other benefits from 


membership of the union. In these circum- 
stances pltf., asserting a valid contract 
between himself & defts. under which he had 
given to defts. the Information contained in 
She above-mentioned document in considera- 
tion of a promise of secrecy on their part, 
brought an aotion against defts. alleging that 
they had committed a breach of that contract 
by disclosing the document to pltf.’s union & 
claiming as damages the loss sustained by 
him in consequence of his explusion from the 
union : — Held : the contract sued upon was 
invalid as being against public policy, inas- 
much as it purported to prevent defts. from 
giving information to third parties which 
might assist them to secure the conviction 
of persons who had defrauded them in the 
past or to prevent the commission of frauds 
against them in the future ; (2) on the 

assumption that the contract sued upon was 
valid, that the damage to pltf. consequent 
upon his expulsion from the trade union was 
not caused by defts.' breach of that contract 
by disclosing pltf.’s statement to the union, 
* but by his own wrongful conduct, &, no other 

• substantial damage being claimed, pltf. 
could only recover nominal damages from 
defts. for that breach of contract. — -Howard 
v . Odhams Press, Ltd., [1938] 1K.B, 1; 
[1937] 2 AU E. R. 609 ; 106 L. J. K. B. 676 ; 
167 L. T. 191 ; 63 T. L. R. 670 ; 81 Sol. Jo. 
376, C. A. 

2166. Add . Annotations : — Consd. Foster v. Driscoll, 
Lindsay v. Attfield, Lindsay v. DriscoU, 
[1929] 1 K. B. 470 ; Alexander v. Rayson, 
[1986] 1 K. B. 169. Raid. Berg v. Sadler & 
Moore, [1937] 2 K. B. 168. 

2170. Add. Annotation : — Reid. R. v. Bernhard, 
[1938] 2 K. B. 264. 

2185a. Contract between wife & third party — 

Valid.] — Mather v. Rhodes (1934), 78 Sol. 
Jo. 414. 

2186. Add. Annotations : — Dlstd. Siveyer v. Allison, 
[1936] 2 K. B. 403. Refd. Fender w. MUd- 
may, [1937] 3 AU E. R. 402. 

2187. Add. Annotation : — Reid. Fender v. Mild 
may, [1937] 3 AU E. R. 402. 

2188. Add. Annotations : — Consd. Fender v. Mild- 
may, [1937] 8 AU E. R. 402. Reid. Davies v . 
ElmsUe, [1938] 1 K. B. 337. 

2189* Add. Annotations :. — Apld. Siveyer v. AUi- 
son, [1936] 2 K. B. 403. Consd. Fender v. 
MUdmay, [1937] 3 AU E. R. 402. Reid. 
Davies v. Ehnslie, [1938] 1 K. B. 337 . 

2190a. Inference ol new promise after 

divorce,] — Pltf., who at the time was a 
married woman, accepted deft.'s proposal of 
marriage, provided that she obtained a 
divorce. Pltf. did obtain a divorce* A deft, 
then gave her an engagement ring & the date 
of the wedding was arranged. Ultimately 
deft, married another woman. In an action 
for breach of promise of marriage deft. 


PART VI. SECT. 4, SUB-SECT, 8.— B. 

sk. Agreement in consideration of 
resumption of cohabitation .} — Frxbe v. 
SBOKLDS, [mm 2 W. W. R. 396.— 
CAN. 

PART VI. SECT. 4, SUB-SECT. 5.— C. 

f j, .] — Money advanced by a 

nan to a woman with whom he lived 


in illicit relationship is founded on 
immoral consideration Sc is Irrecover- 
able. — RosBirczwKia v. Swartz, (1987) 
8 D. L. R. 966.— -CAN. 

PART VI. SECT. 4, SUB-SECT. 8.— O. 

8190 L Promisee married Promim 
to marry conditioned on d ivorc e . ] — 
Where a promise of marriage was made 

24 


after the healing of a petition lor 
divorce, but before the passage of the 
bit] of divorce : — Held : any promise 
of marriage to be performed con- 
tingently upon a divorce being ob- 
tained was against pnblio policy. Sc no 
aotion could be maintained thereon.— 
Caputrlp e. AbrouMNo. 1), 119981 
1 JD. L. R. 996 ; flOtsT I W. W R. 
664 ' 94 B. O. R. 404.— CAN. 




VoL m-Conbact. Omm 2190a— 2189. 


pleaded that the contract was void in law 
aa being contrary to public policy : — Held s 
although the original promise was void yet a 
new promise, after pftf. had become a free 
woman, could be inferred from the giving 
of the ring to the arrangement of the date of 
the wedding, to pltf. was entitled to recover. — 
Skipp e. Kjsllt (19261, 4$5v L. R. 268, P. 0. 

Annotation Rett. Fender v. Mtldmay, £1987] 3 All E. R. 

2190b. Promisor married — Promise made after 
decree nisi — Immoral relationship before 
promise.] — A promise made by one spouse, 
after a decree nisi for the dissolution of the 
marriage has been pronounced, to marry a 
third person after the decree has been made 
absolute is not void as being against public ! 
policy, to an action for damages for breach I 
of the promise is maintainable by the third 
person. — Fender t>. St. John-Mildmay, 
[1938] A. 0. 1 ; 63 T. L. R. 886 ; 81 Sol. Jo. 
649 ; sub nom . Fender v* Mild may, [1937] 
3 All E. R. 402 ; 106 L. J. K. B. 641 ; 167 
L. T. 340, H. L. 

Annotation Reid. Appleson v . Littlewood (H.), Ltd., 
[1939] 1 All E. R. 4647 

2l90o. Promise to marry conditioned on 

obtaining decree of nullity.] — -Semble : an 
agreement between a married man to an 
unmarried woman, who knows that he is 
married, that they will marry if to when he 
obtains a decree of nullity of his marriage, 
is illegal to void as being contrary to public 
policy. 

Serrible : where an unmarried woman, in 
reliance on representations by a married man 
that he can obtain a decree of nullity of his 
marriage to will marry her thereafter, enters 
into an immoral association with him to 
thereby suffers damage, she cannot, on the 
representations proving to have been false, 
maintain against him an action for deceit, 
being herself a party to the immoral associa- 
tion. — SrvEYBR v. Allison, [1936] 2 K. B. 
403 ; 104 L. J. K. B. 697 ; 163 L. T. 239 ; 
61 T. L. R. 634 ; 79 Sol. Jo. 479. 

2196. Add. Annotation : — Dlstd. Bradstreete 

British, Ltd. v. Mitchell (1932), 48 T. L. R. 
670. 

2195ft. .] — Pltfs., a private inquiry agency, 

carried on the business of providing to 
approved subscribers confidential reports on 
cos., firms to persons engaged in trade. The 
terms upon which the reports were issued 
were {inter alia) that all statements were 
strictly confidential, to that every subscriber 
should indemnify pltfs. against any loss or 
d a ma ge they might suffer from the breach 
bv the subscriber of any of the conditions 
of the contract. Deft, co., an approved sub- 


scriber, through its managing director, 're- 
quested pltfs. to furnish information regarding 
the X. Go. for whom they were agents. The 
report, being of an unfavourable nature, was 
communicated by deft. co. to their own 
solrs. Deft. M., a director of deft, co., with 
the approval of its managing director, 
applied for to was furnished with similar 
information regarding the X. Go., to on the 
same terms to conditions. M. at once in- 
formed the managing director of deft. co. 
of its contents. The matter having been 
brought to pltfs.’ notice by the co. reported 
on, both defte. at the request of pltfs. returned 
the unfavourable reports. Pltfs., an action 
for libel having been brought against them 
in the filing’s Bench Division, commenced 
proceedings against both defts. for an injunc- 
tion to restrain disclosure of the unfavourable 
reports which had been furnished, to a 
declaration that they were liable to indemnify 
pltfs. against any loss or damage arising 
from this disclosure. They also claimed 
damages: — Held: (1) deft. co. did not dis- 
close the report to any person other than 
its own solrs. to that this did not constitute 
a breach of contract with pltfs. within the 
meaning of the agreement ; (2) deft. M. 

became a subscriber to pltfs.’ confidential 
reports for the purpose of obtaining a report 
on the X. Go. to communicating the result 
to the managing director of deft. co. ; 
(3) neither M. nor the managing director of 
• deft. co. was acting as the agent of the deft, 
co. to no breach of contract committed by 
M. was induced by deft. oo. The action 
against deft. co. therefore failed ; (4) the 
agreement entered into by M. not to disclose 
the confidential information furnished to 
him & to indemnify pltfB. for any loss or 
damage which they might suffer from a 
breach by a subscriber of the conditions 
upon which reports were furnished, was not 
void as being against public policy ; (6) the 
disclosure by deft. M., although a breach of 
this contract, did not create the liability of 
pltfs. to be sued for libel ; this liability did 
not arise directly or indirectly out of any 
act of deft. M., to was not therefore within 
the scope of the express indemnity contained 
in pltfs.’ agreement with M. The only 
liability for damages, therefore, resulted 
from M.’s own breach of contract, to that in 
the circumstances such damages were merely 
nominal. — Bradstreets British, Ltd. v. 
Mitchell to Oarapanayoti to Co., Ltd., 
[1933] Oh. 190 ; 102 L. J. Oh. 34 5 148 L. T. 
Ill 5 48 T. L. R. 670. 

2199. Add. Annotation : — Dlstd. Foster v. Driscoll, 
Lindsay v. Attfleld, Lindsay v. Driscoll, [1929] 
* 1. K. B. 470. 


PART VI. SECT. 4 , SUB-SECT. ft. — H. 




... 0/ adul - 
a contract 


wr w m we ream* ox aauiter y with 
him while she wm living with her hus- 
tend is against public policy, void 
ft uamfomUa — K xjko «. Bagtsocj 
(1983), 51 O. L. R. 325.— CAN. 

PART VI, SECT. 5, SUB-SECT. 1. 

{JjSSr to opera&T? bctiSr’st’eng^ 
has nos a certificate or petxnlt ante 


Boilers Act, R. S. A., 1922 (c. 191), 
authorising him to operate that par- 
ticular kind of boiler to engine, the 
contract is prohibited by the Act, to 
Is unenforceable, to such person is 
not entitled to recover on a quantum 
meruit. — Milne v. Peterson, U925J 
1 D. L. R. 871 ; £1924] 3 W. W. R. 
957.— CAN. 

8800 ivtf' .1— Where the legis- 

lature has prohibited the making of a 
contract, to has expressly provided, or, 
having regard to the language in which 
the Act Is couched, has manifested its 
intention, that the contract should be 
void for all purposes, such oontraot is 
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utterly null to void. — M urbhidabad 
(Nawab) v. Bilas Rot Choudhuri 
(1988), I. L. R. 55 Oslo. 852.— IND. 

p !. Action tor transport of (foods 

— No cerUJtoaU Mid*] — Pltf/s claim 
against den. was for a balance due for 
goods sold to delivered to for services 
rendered by pltf. by the transportation 
In their motor track of deft/s store 
stock to furniture. Deft, contended 
pltfs. could not recover for this 
transportation service because at the 
time it was rendered they did not hold 
a certificate or permit under Public 
Service Vehicles Act, 1933. Judg- 
ment for deft.— Wis*L Bros. v . 



Cases 2214 — 2969a. English and Empire Digest Supplement. 


2214* Add. Annotation : — Held. Anderson v. 

Daniel (1024), 130 L. T. 418. 

2215. Add. Annotation : — Apld. Anderson v. 

Daniel, [1924] 1 K. B. 138. 

2217* Add. Annotation : — Refd Be National 
Benefit Assurance Co., [1931] 1 Ch. 46. 

2220. Add. Annotation : — Reid* Siveyer v. Allison, 
[1936] 2 K. B. 403 ; Nash v. Stevenson 
Transport, Ltd., [1936] 2 K. B. 128. 


Sub-shot. 2. — Particular Contracts rendered 
Void or Illegal by Statute (Vol. XII., 
p. 272). 

Add the following cross-reference : — 

Sale by other than Imperial weights & 
measures.]— £ee Weights A Measures. 

2226. Add Citation See, [1906] 1 Ch. 747, n. 
Add. Annotation : — Apld. Anderson v . 
Daniel, [1924] 1 K. B. 138. 

2227. Add. Annotation : — Refd. Anderson v . 
Daniel, [1924] 1 K. B. 138. 

2228. Add. Annotations : — Apld. Anderson v . 
Daniel (1923), 93 L. J. K. B. 97 ; Be National 

• Benefit Assurance Co., [1931] 1 Ch. 46. 

2229. Add. Annotation : — Consd. Anderson v. 
, Daniel, L1924] 1 K. B. 138. 

2231. Add. Annotation: — Refd. Anderson v. 
Daniel, [1924] 1 K. B. 138. 

2232. Add. Annotations ; — Consd. Anderson v. 
Daniel, [1924] 1 K. B. 138. Apld. Re 
National Benefit Assurance Co., [1931] 1 Ch. 
46. 

2283. Add. Annotation : — Refd. Be National Bene- 
fit Assurance Co., [1931] 1 Ch. 40. 

2234. Add. Annotation : — Refd. Harte v. Williams, 
[1934] 1 K. B. 201. 

2236. Add. Annotation : — Refd. Anderson v. Daniel 
(1924), 130 L. T. 418. 


2241. Add. Annotation : — Consd. Garrard v. James , 
[1926] Ch. 616. 

2245. Add. Annotation Apld. Foster v. Driscoll, 
Lindsay v. Attfl eld, Lindsay v. Driscoll, [1929] 
1 K. B. 470. 

2248a. .] — Pltf. cannot recover for goods sold 

which he knows are to be applied to an illegal 

n Dse, though he be not active himself 
eir being so applied, A be no sharer in 
the advantage to be derived therefrom. — 
Hutton v. Why (1827), 5 L. J. O. S. K. B. 
220 . 

2251. Add. Annotation : — Refd. Foster v. Driscoll, 
Lindsay v. Attfield, Lindsay v. Driscoll, 
[1929] 1 K. B. 470. 

2265. Add. Annotation : — Consd. Alexander v. 

Rayson, [1936] 1 K. B. 169. 

2267. Add. Annotation : — Consd. Alexander v. 

Rayson, [1930] 1 K. B. 169. 

2268. Add. Annotation : — Refd. Alexander v. Ray- 
son, [1930] 1 K. B. 109. 

2269. Add. Annotations : — Consd. Alexander v. 
. Rayson, [1930] 1 K. B. 160. Refd. Day v. 
. Davies, [1938] 2 K. B. 74. 

2269a. Totallsator club.] — Pltfs. claimed a 

uarter’s rent in advance for premises let to 
efts, to be used by them as a tote (totali- 
sator) club. Dofts. pleaded that the con- 
tract was unenforceable as made for an 
illegal purpose — namely, the carrying on of 
a tote club : — Held : a tote club can be con- 
ducted in a legal manner on a credit basis, 
i.e. where no money or valuable thing is 
staked at the time the bet is made, but all 
that takes place is that the customer at that 
time promises to pay if he loses in con- 
sideration of the promise that he is to be 
paid if he wins, A pltfs. were entitled to 
assume that the tote would be conducted in 
a legal manner only, A there was no evidence 
that they knew that in fact it had been 


Laskin, [1034] 2 W. W. R. 577 ; 3 
D. L. R. 798.— CAN. 

p U. Contract in contravention of 

lAquor Act. e. 252.] — Pltf.’s statement 
of claim alleged that the personal defte. 
acting for themselves, or, in the alter- 
native, on behalf of Drowrya (Regina) 
Limited, enterod into an agreement 
with him under which he was to obtain 
a lease of hotel premises from the 
owner to a nominee of the personal 
defts., defte. were to obtain a lioenoe 
for the sale of beer on said premises. 
Sc pltf. 'was to be appointed manager 
of the licensed premises. He alleged 
breach of the contract, Sc prayed for 
specific performance or damages or a 
quantum meruit . On a motion to have 
the statement of claim struck out Sc 
the action dismiss ed : — Held ; the 
motion must suooeed, Binoe according 
to the statement of claim, not only 
was deft. oo. a brewer, but the personal 
defts. were also brewers, within the 
definition of ” brewer ” In Liquor Act, 
R.S.S., 1930, A the agreement sued on 
was, therefore, one that contemplated 
a violation of sect. 252 of said Act Sc 
was, therefore, void. — Popoff v. Cail, 
[19361 3 W. W. R. 689.— CAN. 

8818 i. Action arising out of illegal 
contract — Recovery of money paid.} — 
Money paid under an Illegal contract 
cannot be recovered back. — Merkel v. 
MoKrndry, [1926] 2 D. L. R. 995 ; 
[1926] 2 W. W. R. 7 ; 35 Man. L. R. 
506.— GAN. 

PART VI. SECT. 7, SUB-SECT. 1. 

s i. .1 — In an action upon 


the covenants for payment contained 
in two mtgea. made bV deft, in favour 
of pltf. C., it was found upon tho 
evidence that the real consideration 
for the advances made by C. in respect 
of which the mtges. were professedly 
made was deft.’s participation in a 
scheme which involved the defrauding 
of the Govt, of Canada in the matter 
of sales tax or inoome tax. Sc the 
smuggling of intoxicating liquor into 
the United States : — Held : to estab- 
lish the Illegality of an agreement It is 
not necessary that the illegality should 
be an integral part of it ; it is enough 
If one of the parties contemplated an 
Illegal act or transaction, Sc that the 
other party was aware of it. — Harwood 
& Cooper v. Wilkinson, [19291 4 
D. L. R. 734 : 64 O. L. R. 392 : roved.. 
[1930] 2 D. L. R. 199 ; 64 O. L. R. 
658.— CAN. 


e. Revsd. nub nom. Dominion Fire 
Insurance Co. v. Nakata, 52 S. C. R. 
294 ; 26 D. L. R. 722. 


PART VI. SECT. 7, SUB-SECT. 8. 

2848 I. General rule .] — A contract for 
the sale of goods that is in violation 
of the law will not be enforced by the ot. 
—Ernst v. Christian, [1929] 1 

D. L. R. 207 ; 60 N. S. R. 447.— CAN. 


2250 i. Goods supplied for illegal 
purpose — To knowledge of vendor — 
Smuggling *1 — An action brought by a 
brewery oo. against the owners of a 
dock on the Ontario aide of the D. 
river to restrain defts. from shipping 
from their dock beer other than that 


brewed by pltfs. in violation of a con- 
tract between the parties was dismissed 
upon the ground that the ot. should 
not entertain it. It is oommon know- 
ledge that for several years there has 
existed in Ontario an Industry known 
as the “ liquor export business ” or 
“ rum -running,” consisting in the 
exportation of intoxicating liquors to 
the United States by smuggling Sc in 
contravention of the laws of that 
country.. The ct. is bound to take 
judicial notice of that which Is com- 
monly Sc publicly known. Viewing 
the evidence before the ot. in the light 
of that knowledge it clearly indicated 
that pltfB. were not only the lessees 
of a dock Sc warehouse that were being 
used by them for '* rum-running ” pur- 
poses, but were the employers or 
abettors of one of the gang or smugglers 
that infested the D. river frontier. — 


Walkervillb Brewing Co. v. May- 
rand, [1928] 4 D. L. R 500 : 63 
O. L. R, 5 ; revsd [1929] 2 D. L. R. 
945 ; 63 O. L. R. 573.— CAN. 


2253 1. Sale of intoxi- 

cating liquor for use in place where 
Temperance Act in fort se.J— Price not 
recoverable. — Furlong v. Russell 
(1885), 24 N. B. R. 478.— CAN. 


2253 li. .}— Smith v. 

Benton (1890), 20 O. R. 344. — CAN. 


PART VL SECT. 7, SUB-SECT. 3. 
if. Letting premises for storage of 
goods to be smuggled to foreign country. 
— Westgatr v. Harris, [1929] 4 
D. L. R. 643 ; 64 O. L. R. 358.— GAN. 


VoL XII.— Contract Cases 2269a— 8828. 


conducted in an illegal manner, i.e. on a 
cash basis, which, at the date of the quarter's 
rent becoming due, it had ceased to be. — 
Streatham Cinema, Ltd. v. John 
McLauchlan, Ltd., [1933] 2 K. B. 331 ; 
102 L. J. K. B. 636 ; 149 L. T. 447 ; 97 J. P. 
273 ; 49 T. L. R. 471 ; 31 L. G. R. 219. 

2283* Add. Annotation : — Consd. Berg v . Sadler 
& Moore, [1937] 2 K. B. 168. 

2285. Add. Annotations: — Folld. Parkinson v. Col- 
lege of Ambulance & Harrison (1924), 40 
T. L. R. 886. Consd. Alexander v . Rayson, 
[1936] 1 K. B. 169. 

2288. A dd. Annotations : — Consd. Foster v. Driscoll* 
Lindsay v. Attfield, Lindsay v. Driscoll* 
[1929] 1 K. B. 470. Reid. Be National 
Benefit Assurance Co., [1931] 1 Ch. 46 ; 
Haseldine v. Hosken, [1933] 1 K. B. 822 ; 
Berg v. Sadler & Moore, [1937] 2 K. B. 158. 

2292a. .]— Nagoremull v. Triton Insur- 

ance Co., Ltd., No. 2084a, ante. 

2297. Add. Annotations : — Consd. Alexander v . 
Rayson, [1936] 1 K. B. 169. Refd. Berg. v- 
Sadler & Moore, [1937] 2 K. B. 158. 

2301a. Recovery of wages — Contract in 

breach of Shops Act.] — A shop assistant was 
employed under a contract of employment 
which had no reference to holidays. An 
order under Shops Act, 1912 (c. 3), s. 11 (1), 
had been made by the local authority for the 
district in which the shop was situated, 
suspending the general obligation to close 
shops on the weekly half-holiday, but only 
on condition that all the assistants in any 
shop which remained open were given a 
holiday of not less than two weeks in each 
year, & a notice to that effect was affixed in 
the shop. The employers kept the shop 
open on the weekly half-holiday, but did not 
fulfil the above conditions. The assistant, 
who had no holiday for a number of years, 


brought an action against his employers, 
claiming wages in lieu of statutory holidays : 
— Held : as the terms of the assistant's em- 
loyment were in contravention of the Act, 
oth the assistant & his employers had been 

E arties to an illegal contract & neither could 
ave any claim against the other in respect 
of it. The assistant was, therefore, not 
entitled to recover. — Wyiie v. Lawrence 
Wright Music Co. (1932), 96 J. P. 156; 
48 T. L. R. 296; 70 Sol. Jo. 249 ; 30 L. G. R. 
197. 

2306. Add. Annotation : — Dbtd. Wyatt v. Kreg- 
linger & Feroau, [1933] 1 K. B. 793. 

2310a. .] — Where goods become forfeited in 

consequence of any fraud or neglect in respect 
of the revenue laws, the loss, as between the 
buyer & seller, must fall upon him whose 
fraud or neglect occasioned the forfeiture ; 
but if the seller be a party to the intended 
fraud or neglect, or connive at it, he shall not 
recover, although the act of fraud or the 
neglect was committed by, or was charge- 
able upon, the buyers. — Studdy v. Sanders 
(1826), 5 B. & O. 628 ; 8 Dow. & Ry. K. B. 
403 ; 4 L. J. O. S. K. B. 290 ; 108 E. R. 
234. 

Annotation : — Refd. Johnson v. Kirkuldy (1840), 4 Jur. 088. 
2317. Add. Annotations : — As to (2) Consd. Be 
Simms, Ex p. Trustee, [1934] Oh. 1 ; Morgan 
v. Ashcroft, [1937] 3 All E. R. 92. Refd. 
Cantiare San Rocco S. A. v. Clyde Ship- 
’ building & Engineering Co„ [1924] A. C. 
226 ; Bowling v. Cox, [1920] A. 0. 761. 

2319. Add. Annotations : — Refd. Alexanders. Ray- 
son, [1936] 1 K. B. 109 ; Berg v. Sadler & 
Moore, [1937] 2 K. B. 158. 

2326. Add. Annotation : — Refd. Parkinson v. Col- 
lege of Ambulance & Harrison (1924), 40 
T. L. R. 886. 


PART VI. SECT. 7, SUB-SECT. 5. 
sj. Money advanced to carry on 
oamina house .) — An action does not 
11© for tbo recovery of money lent 
with the knowledge that the borrower 
would use it in participating in the 
carrying on of a common gaming 
house. — Miller v. Wall, [1933] 2 
W. W. R. 574 ; 4 D. L. R. 422 ; 41 
Man. L. R. 325.— CAN. 


PART VI. SECT. 9, SUB-SECT. 1,— B. 

2288 li. .] — Turner Sc Jones 

v. Curran (1891), 2 B. C. R. 61. — CAN. 

2288 v. Sale of land for im- 

moral purpose .) — Knowledge of the 
vendor under a contract for the sale of 
property, real or personal, that the 
purchaser Intends to apply it to an 
Illegal or immoral purpose will not 
avoid the contract unless, from the 
circumstances, such as the particular 
nature of the property Sc the character, 
condition in life Sc occupation of the 

S urohaser, a just inference can l>e 
rawn from the facts in evidence that 
the agreement was made with the 
intent & for the purpose, operating in 
toe mind of the vendor, that the 


property should be applied to the 
illegal purpose alleged. In other 
words, if there is a consent to or a 
participation by the vendor in the 
subsequent illegal user or if the con- 
tract of sale was for the purpose of 
enabling the purchaser to carry out 
the illegal, or immoral, purpose the ct. 
will not aid either party. — Rose v. 
Donaldson, Rose v. Briscoe, Rose v. 
Yates, 11981] 3 W.W. R. 480.— CAN, 


sm. Imposing terms on defendant — At 
what staffs of proceedinos .) — While 
equitable terms may be ini posed on 
deft, seeking relief from a contract on 
the ground of illegality, they can be 
given only when asked for on the dis- 
missal of the action to enforce the 
oontract ; they cannot be enforced as 
a cause of action, or allowed when first 
asked for on appeal from such dis- 
missal. — Demchenko v. Frjore, fl926) 
2 D. L. R. 1096 ; [1926] 2 W. W. R. 
221 ; 20 Saak. L. R. 492.— CAN. 


PART VI. SECT. 9, SUB-SECT. 1.— 
C. (b). 


2318 It i. .J — Held : while money 

C ‘ d for an Illegal purpose might have 
n recovered before the effecting of 
the Illegal purpose, it cannot be 
recovered after. — Lawson e. Farley, 
[1924] 1 D. L. R. 279 ; 3 W. W. R. 
243 ; 18 Sask. L. R. 48.— CAN. 


2318 iv. .) — Held: where an 

executory oontract is made for illegal 
sale of goods Sc the contract has not 
been carried out but remains totally 
unperformed, it is open to a party to 
repudiate the illegal contract Sc on 
avoidance to recover any moneys 
deposited. — H ihjkk Devraj St Co. v, 
Mauno Lyun 8hein (1924), I. L. R. 
2 Ran. 414.— IND. 


•p. Pleading.) — Where a suit, 
brought on a oontract for illegal sale 
of godds, was framed for enforcement 
of the oontract Sc not for damages for 
breach: — Held: a decree for repay- 
ment of the money paid could not be 
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passed, unless the plaint was amended. 
— Hirjkk Devraj & Co. v. Maunq 
Lyun Shkin (1924), I. L. R. 2 Ran. 
414— IND. 


PART VI. SECT. 9, SUB-SECT. 1.— 
C. (o) i. 

2326 iv. .] — Pltf., an Insurance 

agent, induced deft, to apply for insur- 
ance on the promise that he would 
share his commission with deft. : — 
Held : the promise to share commission 
was prohibited by Insurance Act, 
1917 (Can.), Sc the transaction was 



616.— CAN. 


2826 v. .] — Held : while money 

paid for an Illegal purpose might have 
been recovered before the effecting 
of the illegal purpose. It cannot be re- 
covered after. — Lawson v. Farley, 
[1924] 1 D. L. R. 279 ; 1 W. W. It. 
243 ; 18 Sask. L. R. 48.— CAN. 


2326 vi. Contract of carriage at pro- 
hibited rate.) — In an action brought by 
a railway * oo. to recover from the 
shipper the difference between the 
minimum tariff freight rate under the 
Dominion Railway Act, 1927, s. 830, 
& a lower rate mistakenly quoted to 
the shipper by an agent of the rail- 
way co. Sc paid by the shipper ; — 
Held: pit t. could not recover the 
difference as the contract was illegal 
Sc the parties were in pari delicto. — 
Canadian National Railway v. 
Kovinbky Sc Sons, [1932] 8 D. L. R. 
461 ; O. R. 529. — CA" 
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2380ft. Contrast contrary to public policy.} — 

Parkinson v. College of Ambulance, Ltd. 
A Harrison, No. 2011a, ante. 

2888. Add. Annotation* : — Apld. Be National Bene- 
fit Assurance Oo., [1981] 1 Oh. 46. Coned. 
Berg v. Sadler A Moore, [1937] 2 K. B. 168. 
Refd* Anderson v. Daniel (1923), 93 L. J. 
K. B. 97. 

2887. For the cross-reference following this case, 
“ Whether parties in pari delioto.] — See 
Nos. 2366, 2363, poet?* read 44 Whether 
parties in pari delicto , eee Nos. 2863-2363, 
post. n 

2389. Add. Annotations : — Dlstd. Hill v. Fox (1868 ), 
31 L. T. O. S. 118. Refd. Foster v. Driscoll, 
Lindsay v . Attfield, Lindsay v. DriscoU, [1929] 
1 K. B. 470. 

2860a. Subscription to oharlty — On promise 

of knighthood — Promise by secretary.] — 
Parkinson v . College op Ambulance, Ltd, 
A Harrison, No. 2011a, ante. 

2861. Add. Annotation: — Refd. Parkinson v . 
College of Ambulance A Harrison, [1925] 2 
Ki B. 1. 

2866. .Add. Annotation : — Apld. Be National Bene- 
fit Assurance Co., [1931] 1 Oh. 46. 

2368. Add. Annotation: — Consd, Parkinson v 
College of Ambulance & Harrison (1924), 40 
T. L. B. 886. 

8869a. Marine insurance — Breach of Marine 

Insurance Act, 1906 (o. 41), s. 84, A Stamp 
Act, 1891 (o. 89).] — In 1920 the E. co. & 
the T. co. entered into a participation agree- 
. ment effective as from Jan. 1, 1920, which 
was a reinsurance treaty binding the E. co. 
to cede A the Y. co. to accept a participation 
of all risks therein mentioned of the share 
retained by the E. co. acoepted after Jan. 1, 
1920. In Sept. 1921, the E. co. arranged 
that the N. co. should take over the Y. co.’a 
position as from Jan. 1, 1920 ; A in Jan. 
1922, an agreement, hereinafter called “ the 
Outwards Treaty,” on the same lines A with 
the some provisions as those of the agreement 
with the Y. co. was entered into between the 
E. co. A the N. co. In 1921 the N. co. A 
the E. co. entered into another participation 
agreement, hereinafter called “the Inwards 
Treaty,” the N. co. ceding A the B. co. 
accepting a share of all marine risks. The 
Inwards Treaty had no provisions for the 
issuing of poUcies, or for particulars sufficient 
to make possible the issuing of policies, to 
satisfy the provisions of Stamp Act, 1801 
(c. 39), A Marine Insurance Act, 1906 (o. 41). 
No stamped policies were in fact issued under 
any of the three agreements, A no premiums 
were ever actually paid to the N. oo., which 
was credited with the proper proportion of 
the net premiums received by the E. oo. 
On the compulsory winding-up of the N. 


co. the E. co. claimed to be entitled to prove 
for sums paid by it for premiums under the 
Outwards Treaty, after allowing for sums 
paid or credited to it by the N. oo. under the 
Inwards Treaty. The Official Receiver 
rejected the claim on the ground that both 
treaties were Invalid A inadmissible in 
evidence, because they were contracts of 
marine insurance which did not comply 
with the requirements of Stamp Act, 1891 
(o. 39), A Marine Insurance Act, 1906 
(o. 41), A were unlawful ; A upon a summons 
asking for an order that the proof should be 
allowed : — Held : money paid by the E. co. 
upon the N. co.’s taking over the reinsurance 
> treaty with the Y. co. oould not be recovered 
on the ground of total failure of consideration, 
as both parties knew that a continuous 
breach of the law was contemplated, A as 
the treaty, assuming it to be illegal, had been 
partially carried into effect. — Be National 
Benefit Assurance Oo., Ltd., [1931] 
1 Oh. 46 5 100 L. J. Oh. 38 ; 144 L. T. 171 ; 

• [1929-30] B. A 0. B. 266. 

8860. The cross-reference following this case 

* should follow No. 2359. 

8372. Add. Annotation : — Refd. Parkinson v. Col- 
lege of Ambulanoe A Harrison (1924), 40 
T. L. B. 886, 

2876. Add . Annotations: — As to ( 1) Refd. Thomp- 
son v. British Medical Assocn. (New South 
Wales Branch), [1924] A. 0. 764. As to (2) 
Consd. Be Home A Colonial Insurance Oo., 
[1930] 1 Oh. 102. Generally , Refd. Palmolive 
Oo. (of England) v. Freedman (1927), 44 
T. L. B. 86. 

2887. Add. Annotation : — Consd. Alexander v. 
Rayson, [1936] 1 K. B. 169. 

8391 . Add. Annotation : — Refd. Putsman v. Taylor, 
[1927] 1 K. B. 637. 

2391a. .] — A promise may be enforceable, 

notwithstanding that the promisor has in the 
same document made promises, supported by 
the same consideration, which are void, pro- 
vided that the severed parts are independent 
A that not the kind but only the extent of 
the promisor’s obligations will be changed 
by the partial enforcement. — Putsman v. 
Taylor, [1927] 1 K. B. 637 ; 06 L. J.*K. B. 
315 ; 136 L. T. 285 ; 43 T. L. B. 158, D. O. ; 
affd. t [1927] 1 K. B. 741, 0. A. 

2401. Add. Annotation : — Refd. Papadopoulos v. 
P&padopoulos, [1930] P. 56. 

2402. Add. Annotation: — Refd. Papadopoulos w. 
Papadopoulos (1929), 46 T. L. R. 44. 

2407. Add. Annotation : — Refd. Re A Debtor (No. 
229 of 1927), [1927J 2 Oh. 367. 

' 2418. Add. Annotation : — Dlstd. Milsted v. H&mp 
A Boss A Glendinning (1927), 71 Sol? Jo. 845. 


PART VI. SECT 9, SUB-SECT. 1.— D. 

2878 1. Demotes for brt*6K.h-Pitt. 
agreed to tell certain leasehold premise* 
to deft., a person of enemy origin 
within war Legislation A Statute Law 
Amendment Act, 1918, s. 6, of which 
fact pltt. was ignorant: — Held: pltf. 
might either (1) me on the contract 
A claim damage* for deft.** breach of 
oontract In which oaae deft, would be 
estopped from alleging that the con- 
tract was illegal A vela, or (9) me for 
restitution of compensation In ret ‘ 

of acta of part performance by 

while ignorant of the illegal nature of 


the oontract, A before It* repudiation 
by deft. — BnmiGAjf e. Saba, {18831 
N. Z. L. R. 97. — N.Z. 

PART VI. SECT. 9. SUB-SECT. 8. 

9894 U. .] — Pltf. in ignorance 

that deft, was of enemy origin sold to 
him certain premise*, the price to be 
paid by Instalment*. M. wee given 

sssra 

ground ttuttbe 


Held: pltf. might either (1) *t 

on the oontract & claim damages for the 
breach, in which oaee deft, would be 
estopped from alleging that the con- 
tract was Illegal, or (t) sue tor restitu- 
tion of compensation in respect of acts 

repudiation of the oontract. — B banioa* 
e. SABA. [19S8] N. Z. L. R. 97.—* JZ. 


PART VLSEOY. t, SUB-SECT. 4.— A. 

h £8 
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8487. Add. Annotation:— Retd. Papadopoulos v. j 
Papadopouloe (1929), 46 T. L. R. 44. 

2431* Add. Annotation.* — Refd, Vita Pood Pro- 
ducts* Incorporated v. Unus Shipping Co., 
[1939] A. C. 277. 

2482. Add. Annotation: — Refd. King v. Michael 
Faraday & Partners, Ltd., [1939] 2 All E. R. 
478. 

2435a. .] — In order to deprive pltf. of his 

right to relief in equity on the ground of 
illegality in the transaction in respect of 
which such relief is sought, there must he such 
a degree of illegality as is free from all doubt, 
— Barton v . Mum (1874), L. R. 6 P. 0. 134 5 
44 L. J. P. 0. 19 ; 31 L. T. 593 ; 23 W. R. 
427, P. 0. 

Annotations : — Diftd. Tooth v. Power, [18011 A. O. 284. 
Refd. Be Transferred Civil Servants (Ireland) Compensa- 
tion, [1029] A. C. 243. 

2448. Add. Annotations : — Dlstd. Hardie & Lane 


v. Chilton, [1928] 2 K. B. 306. Refd. Howard 
v. Odhams Press, Ltd., [1937] 2 AH E. R. 
509 ; Mutual Finance, Ltd. v. Wetton & 
Sons, Ltd., [1937] 2 K. B. 389. 

2444. Add. Annotation: — Refd. Mutual Finance, 
Ltd. v. Wetton & Sons, Ltd., [1937] 2 K. B. 
389. 

2454. Add. Annotation; — Refd. Greenberg v. 
Cooperstein, [1926] Oh. 657. 

2456. Add. Annotation : — Refd* Oantiere Navale 
Triestina v. Russian Soviet Naphtha Export 
Agency, [1925] 2 K. B. 172. 

2496. Add. Annotations : — Retd. Crown Mill ing 
Co. v. R., [1927] A. 0. 394 ; English Hop 
Growers v. Dering, [1928] 2 K. B. 174 5 Palm- 
olive Co. (of England) v. Freedman, [1928] 
Oh. 264. 

2498. Add. Annotation : — Refd. Adair & Co. v. 
Birnbaum, [1939] 2 K. B. 149. 


Part VII. — Performance and 

2505a. “ Unforeseen contingencies excepted ” 

— Goods obtainable from source not contem- 
plated by sellers.}— A contract provided for 
the delivery of goods “ unforeseen contin- 
gencies excepted.” No particular source 
from which they were to come was stipulated. 
Unforeseen political complications prevented 
the supply of the goods from the source con- 
templated by the sellers, but it was not shown 
that the goods could not have been procured 
from other sources : — Held : the above 
clause did not protect the sellers from liability 
to deliver the goods. — Wills (George) & 
Sons, Ltd. v. Cunningham (R. S.) Son & 
Co., [1924] 2 K. B. 220 ; 93 L. J. K. B. 1008 5 
181 L. T. 400 5 40 T. L. R. 108. 

2588. Add. Annotation : — Refd. Fisher, Ltd. v. 
Eastwoods, Ltd., [1936] 1 All E. R. 421. 

2586. Add. Annotation: — Consd. Trollope (Geo.) 
A Sons v. Martyn Bros. (1934), 50 T. L. R. 
544. 

2544. Add. Annotations : — Refd. Oantiere Navale 
Triestina v. Russian Soviet Naphtha Export 
Agency, [1925] 2 K. B. 172 ; Hogarth v . Cory 
(1926), 95 L. J. P. C. 204; United States 
Shipping Board t;. Strick, [1926] A. C. 545 ; 
Vergottw v. dory (1926), 95 L. J. K. B. 1002. 

2545. Add. Annotations : — Refd. Rederi Akt. Aeolus 
v. Hillas (1925), 42 T. L. R. 69 ; United States 
Shipping Board v. Strick, [1926] A. C. 545. 

2547. Add. Annotations : — Consd. Verelst's Ad- 
ministratrix v. Motor Union Insce., [1925] 


Excuses for Non-Performance. 

2 K. B. 137. Refd. Stag Line, Ltd. v. 
Foscolo Mango & Co. (1931), 48 T. L. R. 127 ; 
Anastasia S.S. Owners v. Ugleexport Oharkow 
(1933), 149 L. T. 342 ; Dampakibsselskabet 
Heim dal v. Russian Wood Agency, Ltd. 
(1933), 149 L. T. 342; Akties Steam v. 
Arcos, Ltd., Akties Bruusgaard v. Arcos, 
Ltd. (1933), 39 Com. Cas. 158. 

2553. Add. Annotations : — Consd. Verelst’s Ad- 
ministratrix v. Motor Union Insce., [1925] 2 

K. B. 137. Refd. Hall v. Pim (1927), 137 

L. T. 585. 

2560. Add. Annotations : — Consd. Bernard v. 
Williams (1928), 139 L. T. 22. Refd. Lock 
v. Bell, [1931] 1 Ch. 35. 

2564. Add. Annotation: — Consd. Bernard v. 
Williams (1928), 139 L. T. 22. 

2567. Add. Annotation : — As to (2) Refd. Bernard 
v. Williams (1928), 139 L. T. 22. 

2579. Add. Annotation : — Refd. Bernard v . 

Williams (1928), 139 L. T. 22. 

2585. Add. Annotation : — Refd. Bernard v. 

Williams (1928), 139 L. T. 22. 

2590. Add. Annotation : — Held. Akt. Reidar v. 
Arcos, [1927] 1 K. B. 352. 

2594. Add. Annotation : — Refd. Harold Wood 
Brick Co. v. Ferris, [1935] 2 K. B. 198. 

2597. Add. Annotation: — Refd. Lock v. Bell, 
[1931] 1 Ch. 35. 


PART VI. SECT. 9, 8UB-6E0T. 6. 
hq. Contract parity iUeoal — Perform 


no defence to action on security.}— 
ByoxaBioM v. Bukbuk. [1930 ) 1 
W. W. R. 665 ; 9 D. L. R. 894 ; 49 
B.O. B. 989. gfo- I102M 4 D. L. B, 
M7 { 41 B. CL B. 448.— OAH. 

PART VII. SECT. 1. 
e. JZavfld., 41 D. L. K. 609. 

1 L Breach of collateral contract — 

Strict woof necessary .] — Bourdon v: 
SXLWYtf, (19981 S O.L R 661. — OAK. 


PART VII. SECT. 9, SUB-SECT. 1. 
9608 tv. .h- Where W. agreed 


to pay H. £10 as damages for assault 
& give an admission In writingthat the 
assault was unjustified :~Held : a 
tender of £10 under protest coupled 
with a statement that the assault was 
Justified was not a compliance with 
the agreement. — Warren v. Hrslop 
(1026). 46 N. L. B : 89.— S. AT. 


PART VII. SECT. 3, SUB-SECT. 1.— A. 

9689 vL .1 — Where on the sale 

of a plane to be manufactured tor 
the buyer there was a failure to deliver 
In four months, no time being specified 
tor delivery : — Held / this was not a 
lapse of a reasonable time. — F ooter *. 
HxprrzMAN 4fc Oo„ [1923) 4 B.LB. 
186.— CAN. 


9639 vii. .] — Webber «. Cope- 

man (Saak.) (1912), 21 W. L. B. 981.— 
CAN. 


9639 viii. .1— Hope (Hknbt) & 

Sons, Ltd. c. Canada Foundry Co. 
(1917), 40 O. L. R. 338 ; 30 P. L. B. 
308.— CAN. 


PART VII. SECT. 3, SUB-SECT. 2.— A 

n i, .] — Where time Is of the 

essence of the contract, it Is the business 
of the party, who has promised to pay, 
to see that the money reaches the other 
' or before the due date. — 
Dab v. Sundar Lal (19S0), 
11 Lab. 699.- — IND. 


party by 
raghbir 
I. L. R. 


29 




Cues 2607— 2888a. English AND EMPIRE DIGEST SUPPLEMENT. 


2607. Add. Annotation: — Coned. Re Wait, [1927] 
1 Ch. 606. 

2621. Add. Annotation: — Consd. Bernard v. 
Williams (1928), 139 L. T. 22. 

2621a. From indefinite to definite date.] — 

Held : in the circumstances, time was of the 
essence of the contract. — Bernard v. 
Williams (1928), 139 L. T. 22 ; 44 T. L. R. 
437, D. 0. 

2624. Add. Annotation : — Consd. Martin v. Stout, 
[1925] A. C. 359. 

2652. Add. Citation: — sub nom. Muffatt v. 
Parsons, 1 Marsh, 55. 

2693a. .] — Kraus v. Arnold (1822), 7 Moore, 

0. P. 59. 

2698. Add. Annotation: — As to (1) Consd. Far- 
quharson v. Pearl Assurance Co., [1937] 3 
All B. R. 124. 

2708. Add. Annotation : — Refd. Farquharson v. 

Pearl Assurance Co., [1937] 3 All E. R. 124. 
2705. Add. Annotation : — Consd. Farquharson v. 

PearrAssurance Co., [1937] 3 All E. R. 124. 
2784. Add. Annotation : — Refd. Broken Hill Pro- 
prietory Co. v. Latham (1932), 48 T. L. R. 630. 

2737. Add. Annotations : —Refd. Bradford v. Price 



[1939] A. C. 106. 

2738. Add. Annotation : — Refd. Cohen t?. Roche 
(1926), 95 L. J. K. B. 045. 

2825. Add. Annotation : — Refd. British & Ben- 
* ingtons v. North Western Cachar Tea Co., 
[1923] A. 0. 48. 

2828. Add. Annotation : — Refd. British & Ben- 
ingtons v. North Western Cachar Tea Co., 
[1923] A. C. 48. 

2829a. Subsequent agreement unenforceable at 


law.} — Rose & Frank Co. v. Crompton 
(J. R.) & Brothers, Ltd., No. 4, ante. 

2830. Add. Annotations Apprvd. Martin v. Stout, 
[1925] A. C. 359. Consd. Guy-Pell v. Foster, 
[1030] 2 Ch. 169. Refd. Huntoon Co. v. 
Kolynos (Incorporated), [1930] 1 Ch. 628. 

2831. Add. Annotations: — Consd. Guy-Pell v. 
Foster, [1930] 2 Ch. 169, O. A. Refd. The 
British Trade, [1924] P. 104 ; Berners v. 
Fleming, [1925] Ch. 264 ; Huntoon Co. v. 
Kolynos (Incorporated), [1930] 1 Ch. 528. 

2832a. .] — Under agreements made in 

1923 & 1925, pltfs. were granted the right to 
occupy sufficient land of defts. for the pur- 
pose of constructing A working a railway 
until the termination of the exhibition to be 
held on the grounds of defts. at W. during 

1924 & 1925, whereupon pltfs. were to be at 
liberty to sell all their property & other 
assets at W. to a purchaser to whom defts. 
agreed to grant an option to occupy the land 
for the further period of one year thereafter & 
a further option to continue such occupation 
from year to year for a total period not 

, exceeding six years from the closing of the 
exhibition. Pltfs. constructed a railway on 
the ground of defts., A worked it until the 
closing of the exhibition on Oct. 31, 1925. 
On Dec. 30 defts. purported to terminate 
their agreements with ,pltfs. on the ground 
that same had lapsed owing to pltfs.* delay 
in exercising the option of calling for a re- 
newal of the licence to occupy defts.’ land in 
favour of a purchaser of the railway under- 
taking : — Held : by purporting to terminate 
the agreements defts. had committed an 
anticipatory breach thereof, & pltfs. were 
entitled to damages. — Never-Stop Ry. 
(Wembley) v . British Empire Exhibition 
(1924) Incorporated, ri92G] Ch. 877 ; 95 
L. J. Ch. 411 ; 135 L. T. 405 : 70 Sol. Jo. 735. 


PART VII. SECT. 8, SUB-SECT. 2.— 
0. (b). 

st. Extension of contract .] — Jones v. 
Cushing (1009), 7 E. L. R. 100.— CAN. 

■w. Sale of shares .] — Rountkek v. 
Wood (1020), 56 D. L. R. 895.— CAN. 

PART VII. SECT. 8, SUB-SECT. 2.— 
D. (b). 

2607 U. .] — Pltf. contracted to 

sell to deft, certain Oregon timbers 
to be procured from America : — Held : 
the contract being a mercantile one. 
Sc therefore vrimd facie one in which 
time was of the essence of the contract. 
Sc there being nothing in the oontraot 
or the surrounding circumstances to 
show that the parties had a different 
intention, time was of the essence of 
the contract. — Jackson Sc Co.. Ltd. 
Co-operative Freezing Co. of 


South Canterbury, Ltd., 
N. 2. L. R. 2 ; Gas. L. R. 176.- 


[ 1022 ] 

N.Z. 


PART VII. SECT. 8, SUB-SECT. 2.— G. 

2620 ill. .1— Where the evidence 

showed no binding agreement to en- 
large the time for delivery, but defts. 
merely permitted pltfs. for their own 
convenience to postpone the time for 
delivery: — Held : defts. were entitled 
at any time before delivery to require 

S ltfs.to perform the oontraot according 
i its original terms. — Jackson Sc Co., 
Ltd, tJ. Oo-opKRATiVE Freezing Oo. 
of South Canterbury, Ltd., (1022] 
N. Z. L. R, 2 ; Gas. L. R. 176.— N.Z. 

PART VII. SECT. 4, SUB-SECT. A— A. 

2628 1. Duty of promisee to attend .] — 
Great West Saddlery Co., Ltd. v . 
Prim®, (1020) 2 D. L. R. 274 ; 23 
S. L. R. 276 ; [1028] 3W.W.E. 705, 
—CAN. 


PART VII. SECT. 6, SUB-SECT. 2. 

2640 I. Stranger .] — Where a creditor 
refuses to entertain the idea of payment 
by his debtor or by some one acting on 
his behalf, & puts it out of the power 
of the tenderor to offer payment in a 
manner acceptable to the creditor, the 
offer of performance by a person then 
able to carry out the promise in its 
entirety is a valid tender, in spite 
of the form of it being Itself not 
legal tender. — Venkatrama Ay yah v. 
GOPALA KRISHNA PlLLAI (1928), I. L. It. 
52 Mad. 322.— IND. 


PART VII. SECT. 5, SUB-SECT. 6.— C. 

2704 ii. .J— Deft., an 

owner of land, informed D. & M., 
prospective purchasers, that he would 
sell ft at a certain price to that one of 
the two who would first deposit the 
purchase-money with deft-'s solr. : & 
he so instructed his solr. D.. pltf., 
obtained the amount in ourrenoy & 
called on the solr., telling him that he 
had come to pay the money. The 
solr. informed him that he was too late, 
since the night before he had agreed 
with M.*s solr., who had telephoned 
him that M. wished to pay the money, 
that he would treat that as an offer 
if oompleted in the morning. A few 
minutes later a letter arrived from 
M.*s solr. containing a cheque (there 
was no evidenoe adduced that it was 
certified) Sc the solr. informed D.,pltf., 
that M. had got the land: — Held: 
what pltf. did constituted a legal 
tender & therefore brought him within 
the terms of deft.*s offer Sc entitled him 
to the land. — Dunn e. Hanson (Alta.), 
(1028) 4 D. L. R. 606; [1028] 3 

W. W. R. 178.— CAN. 
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PART VII. SECT. 5, SUB-SECT. 7. 
2778 i. General rule .] — A valid tender 
on a oontraot of debt is as much a 

S erformanoe & discharge of debtor’s 
uty as an aotu&l payment. — Dasha- 

RATHI GHOSH V. KHONDKAR ABDUL 

Hannan (1927), I. L. R. 55 Calo. 624. 
• — IND. 


PART VII. SECT. 6, SUB-SECT. 2. 

2809 v. .J — Penman Manu- 
facturing Oo. v. Broadhrad (1892), 
21 8. O. R. 713.— CAN. 

q i, — .] — Held : the agree- 

ments relied on to establish a new 
oontraot were only in the nature of 
security. — M cCutohkon Brick Oo. o. 
Gardiner (Man.) (1912), 21 W. L. R. 
72 ; 4 D. L. R. 487.— CAN. 


PART VII. SECT. 6, SUB-SECT. 8.— 

A. (a) i. 

2833 viii. .] — Although repudia- 

tion by a party to a oontraot of sale 
entitles de facto the othe$ party to 
reoover damages thus incurred, the 
vendor has the right to insist on pre- 
serving the integrity of the oontraot 
Sc to tender the goods for delivery 
according to the terms of the sale. In 
which case his claim for damages will 
be more easily Sc readily assessed upon 
refusal to accept by the buyer. — 
Brilliant Silk Manufacturing Oo. 
e. Kaufinan, [1025] 2 D. L. R. 01 ; 
[1025] S. C. R. 249.— CAN. 

2688 lx. .] — Where a oo. re- 

nounced a oontraot before breach sc the 
other party made a new arrangement 
with the oo. with the object of minimis- 
ing his damages : — Held : ho 
adopted the renunciation Sc was en- 
titled to damages.— Qabribon e. Thom- 
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2885. Add. Annotations : — Consd. Martin ti. Stout, 
ri925] A. O. 359 ; Guy-Pell v. Poster, [1930] 
2 Ch. 109. Retd. Tyldesley U. D. 0. v . Leigh 
R. D. O. (1925), 23 L. G. R. 243 ; Robert 
B. Munro & Co. t>. Meyer, [1930] 2 K. B. 312 ; 
Maple Flock Co. v . Universal Furniture 
Products (Wembley), Ltd., [1934] 1 K. B. 
148 ; De Jetley Marks v. Greenwood, [1936] 
1 All E. R. 863 ; Chandler Bros., Ltd. v. 
Boswell, [1936] 3 All E. R. 179 ; Com- 
pagnie Primera De Navagaziona Panama v. 
Compania Arrendataria, De Monopolio, De 
Petroleos S.A., [1939] 2 K. B. 117. 

2835a. .) — A party to a contract who desires 

to avail himself of an act of repudiation by 
the other party must evidence his election 
to do so with every reasonable dispatch. — 
Berners v. Fleming, [1925] 1 Ch. 264 ; 94 
L. J. Ch. 273 ; 132 L. T. 822, C. A. 

Annotation : — Refd Never- Stop Ry. (Wembley) e. British 
Empire Exhibition (1924) Incorporated, [1926] Oh. 877. 

2888. Add. Annotations : — Refd. Maple Flock Co. 
v. Universal Furniture Products (Wembley), 
Ltd., [1934] 1 K. B. 148 ; De Jetley Marks v. 
Greenwood, [1936] 1 All E. R. 863 ; Com- 
pagnie Primera De Navagaziona Panama v. 


Compania Arrendataria, De Monopolio, De 
Petroleos S.A., [1939] 2 K. B. 117. 

2841. Add. Annotations : — Consd. Guy-Pell v. 
Foster, [1930] 2 Ch. 109. Refd. Berners v . 
Fleming, [1925] Ch. 204; Martin v. Stout, 
[1925] A. C. 359 ; Never-Stop Ry. (Wembley 
v. British Empire Exhibition (1924) Incorpo- 
rated, [1926] Ch. 877. 

2846, Add. Annotation: — Refd. Akt. Reidar v. 
Arcos, [1927] 1 K. B. 352. 

2847. Add. Annotation : — Refd. Akt. Reidar t;. 
Arcos (1920), 42 T. L. R. 737. 

2861. Add. Annotation: — Refd. Hillas & Co. v. 
Arcos, Ltd. (1932), 147 L. T. 503. 

2861a. For fixed period — Afterwards deter- 

minable on notice — Time for giving notice.] — 
By an agreement dated July 12, 1927, pltfs. 
& defts. agreed that pltfs. were to deal with 
defts.’ entire output ot Jarrow pig iron avail- 
able for delivery in .Scotland, pltfs. under- 
taking to push the sale of the same in Scotland 
in preference to any other brand. They 
were to base their prices on the current prices 
for Middlesbrough pig iron, free on truck 
makers’ works or f.o.b. makers' \*barf, 


sen & Clarke Timber Cc.. Ii926i 2 
V. L. R. 803 ; [19261 2 W. W. K. 81 ; 
37 B. C. R. 224.— CAN. 

2883 x. .] — Y. P. Barley Pro- 
ducers, Ltd. v. E. C. Robertson 
Pty., Ltd., [19271 V. L. R. 194 ; 48 
A. L. T. 151 ; [1927] Argus L. R. 116. 
— AUS. 

2838 xl. .] — Under an agree- 
ment between pltf. & defts. the former 
agreed to cut a certain number of 
railway ties & saw lumber, & the work 
was to be begun on Dec. 15 Sc com- 
pleted by the following Mar. 15. After 
pltf. had carried on the work for some 
weeks defts., on Jan. 31, instructed 
pltf. to stop work & put their own men 
on the land to take charge of the work : 
—Held : the fact that at the end of 
Jan. pltf. did not appear to have com 
pleted a proper proportion of the 
oontract did not warrant defts. in 
concluding that he could not fulfil It 
by Mar. 15. Defts.* conduct was an 
Inexcusable breach of the contract 
which 1 u»bifled pltf. In treating It as at 
an end, Sc entitled him to recover as 
damages the amount of the profits 
which he would have made hid he 
been allowed to complete the work, 
as well as the contract price for the 
ties completed. — B oon v. Bell Sc Bell* 
[1932] 2 W. W. R. 304. — CAN. 

2838 1 a. .] — Where the conduct 

of one of the parties to a contract has 
been such as would lead a reasonable 
person to the conclusion that he does 
not intend to fulfil his part of the 
obligation, the other party to the con- 
tract, whatever In fact may have been 
the actual intention of the former, 
may treat such conduct as an intima- 
tion that the contract has been 
repudiated. — Fabshind, etc. v. 
Bbohely-Crundall, [1922] S. C. 
(H. L.) 173.— SOOT. 

2838 v. .1— On the facts:— 

Held: deft, did not refuse to carry 
out the real contract A what he 
did In the circumstances did not 
amount to a repudiation of the real 
contract so as to entitle pltf. to 
terminate it. — Freedman v. French 
(1921), 60 O. L. R. 432.— CAN. 

2888 vi. .] — If a party declares 

Jus Intention not to be further bound 
by a contract, this Is an anticipatory 
breach upon acceptance by the other 
party. It does not matter that the 
WtT so declaring is mlsinstructed at 
the time as to the facts upon which 


he bases such declaration. — Clausen 
v. Canada Timber Sc Lands, Ltd., 
[1923] 4 D. L. R. 751.— CAN. 

2838 vil. .] — Where a buyer 

knowing that the seller could not 
deliver, failed to pay the deposit agreed 
upon : — Held : not a breach of con- 
tract nor repudiation. — Townsend v. 
Moon Motor Co., [1924] 1 D. L. R. 
511.— CAN. 

2838 vlii. Partial non-ver- 

f jrmancc — Agreement substantially per- 
formed.) — By a tripartite agreement 
between the two applts., A. & B., Sc 
reap.. It was agreed that A. should 
grant a sub-lease of one theatre to 
resp., that B. should grant a lease of 
another theatre to reap.. Sc that reap, 
should grant a sub -lease of a third 
theatre, including all offices, to B. 
The parties entered into possession, 
exoept that B. was excluded from a 
room which applts. alleged to be an 
office which B. was entitled to under the 
agreement : — Held : the possession of 
the office was not essential to the use 
of the premises as a theatre, & a refusal 
to give it did not entitle applts. to 
rescind. — Fuller’s Theatres, Ltd. 
v. Musorove (1923), 31 C. L. R. 524. — 
AUS. 

2838 ix. .] — Albert Mining Co. 

V. Spurr (1883), 22 N. B. R. 346.— CAN. 


2888 x. 

(Sask.), [1927] 


.1 — Robinson v. Peters 
3 D. L. R. 131.— CAN. 


2838 xl. .] — Stein v. Kileel 


(1929), 1 M. P. R. 263.— CAN. 


2838 xii. .] — Doolan v. Schaf- 
fer, Ltd. (1932), 6 M. P. R. 424,— 
CAN. 


•x. Contract with Commonwealth — 
Reasonable belief that contract not being 
carried out — Powers of Minister .1 — An 
agreement between the Commonwealth 
Sc applt. whereby applt. agreed to 
provide Sc maintain an efficient coastal 
shipping service in the Northern 
Territory contained a provision that. 
If at any time the Minister for Home 
Sc Territories should “ have reason to 
believe " that the agreement was not 
being carried out by applt. in accord- 
ance with the agreement, the Minister 
might determine the contract : — Held : 
in exercising the power the Minister’s 
function was administrative Sc not 
quasi-judicial, Sc therefore he might 
determine the contract without giving 
applt. an opportunity of being heard.— 
Boucaut Bat (Jo., Ltd. «. The 
Commonwealth (1927), 40 C. L. R. 98. 
—AUS. 


PART VII. SECT. 6, SUB-SECT. 8.— 
A. (a) ii. 

sa. Contract by correspondence — 
Refusal to sign formal contract .] — Cer- 
tain correspondence Sc memoranda 
were relied on by pltfs. to prove an 
agreement by defts. Subsequently 
a formal oontract was sent to defts., 
whtoh they refused to sign, objecting 
to its terms : — Held : assuming that 
the previous documents wore sufficient 
to establish a oontract, the terms of 
the proposed formal oontract modified 
materially to defts.’ prejudice the 
previous undertaking as to time of 
shipment, & defts. had rejooted it Sc 
clearly intimated their intention to 
consider the contractual relations at 
an end, which they were entitled 
to do. — Fujita & Co.. Ltd. e. 
Northern Fruit Co., Ltd., [1923] 
1 D. L. R. 402 : 10 Bask. L. R. 414 ; 
[1923] 1 W. W. R. 59.— CAN. 

so. Contract for correspondence course 
— Refusal to accept papers sent. ) — Where 

S ltfs. were ready Sc willing to carry out 
icir oontract to give a correspondence 
course In accounts & were only pre- 
vented by the refusal of deft. : — Held : 
pltfs. were entitled to judgment for 
fees. — Alexander Hamilton Inst. 
e. MoNally (1919), 53 N. 8. R. 303.— 
CAN. 


PART VII. SECT. 6, SUB-SECT. 3.— 
A. (a) iii. 

2851 ii. .]— Pltf. contracted 

with deft, for advertising & agreed 
to pay a weekly rent in advanoe, if 
the rent fell Into arrears, the agree- 
ment to he cancelled. In an action 
for breach of agreement, deft, pleaded 
that the oontract had been avoided 
by pltf.’* default in payment of rent : — 
Held : pltf.’s default did not ipso facto 
avoid the contract. Sc In the absence 
of an allegation that pltf. had elected 
to treat the contract as void, the plea 
was bad. — Mannington v. Clifford 
(1921), 17 Tas. L. R. 13.— AUS. 

h I. Endurance test — Agreement 

among competitors to drop out in turn.) 
— The last eleven couples of a walking 
endurance competition agreed to drop 
out in turn by drawing lots & then 
divide the prise money : — Held : this 
was a breach ot the original contract 
which justified the promoters in ter- 
minating the contest & giving no prise 
money.— Zavaglia v. Rogers (1932), 
45 B.O. B. 471.— CAN. 
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excluding Tees dues, A to pay cash on 
Mondays lor the previous week’s shipments. 
The agreement also contained the following 
clause : “ It is understood that the above 

agreement is to hold good for the period of 
twelve months from Apr. 22, 1927, with six 
months* notice thereafter on either side to 
terminate, A that should any misunderstand- 
ing arise in connection with this agreement, 
an arbitrator should be appointed by the 
president for the time being of the London 
Chamber of Commerce.” Disputes having 
arisen between the parties about the prices 
which pltfB. ought to charge for the pig iron 
which they sold, defts. notified pltfs. that they 
terminated the agreement as from Apr. 22, 
1928. Pltfs. acknowledged the notice & 
accepted it as a notice terminating the 
agreement at a date six months after Apr. 22, 
1928, but defts. insisted that the agreement 
was terminated on Apr. 22, 1928. Pltfs. 
brought an action for breaches of contract, 
(a) in terminating the contract before the 
expigr of the agreed term, A (6) because, as 
they alleged, defts. refused to supply them at 
M the current prices for the Middlesbrough 
.pig iron ” : — Held : defts. were not entitled 
to terminate it on Apr. 22, 1928. It could 
only be terminated by a six months’ notice, 
'which could not be given before twelve months 
had elapsed, but could be given at any time 
after the expiration of the twelve months. — 
Jacks (William) A Co. v. Palmer’s Ship- 
building A Iron Co. (1928), 68 L. J. K. B. 
866 ; 140 L. T. 473 ; 84 Com. Oas. 107, 0. A. 

2877a. .] — Deft, was the chairman of the 

S. Co. which at the end of 1921 was seeking 
to issue £16,000 First Lien Debentures to 
rank pari passu with a previous issue of first 
lien debentures of the same amount ; A deft, 
having interested pltf. in the matter, sent 
him a letter of indemnity dated Feb, 17, 
1922, in these terms : “ Regarding the issue 
of £16,000 First Lein Debentures of the S. Co. 
at the price of £80 per £100 ... I under- 
stand you are subscribing for £8,000 of the 
same at a cost to you of £2,400. In con- 
sideration of your giving me one-fourth of 
any profit you may receive on such invest- 
ment, I hereby indemnify you against any 
loss thereon. The expression 4 any profit * 
only refers to the redemption price of £100 
per £80 which, when received, will show a 
profit of £20 per bond A the bonus out of the 
proceeds of any royalties on oil sales from the 
co.’s properties during the currency of the 
debentures. . . . The interest you will be 
entitled to receive from the co. is excluded 
from the consideration of profits.” The 
debentures were redeemable on July 1, 1925, 
but they were secured by two debenture 
trust deeds which gave power to extend the 
due date. A in Apr. 1925, steps were taken 
which resulted in its extension to July 1, 
1980. In May A June, 1926, a corre- 
spondence took plaoe between pltf. A deft, 
in which pltf. announced his intention of 
selling the debentures, A deft, protested 
against this, claiming that they mtust be kept 
till their due date. On July 16, 1925, pltf. 


put the debentures up for sale, A In the 
absence of other bidders sold them to his 
son for £25. * He ,then commenced pro- 
ceedings to recover the amount of his loss, 
but the House of Lords decided that nothing 
was payable under the indemnity until the 
due date arrived. On July 18, 1928, the co. 
went into liquidation A pltf. having re- 
purchased the debentures from hia son, 
brought these proceedings to recover his 
loss : — Held : in selling the debentures pltf. 
had committed a breach of an implied term 
of the contract A having failed to maintain 
the position essential to enable deft, to 
receive the consideration for the indemnity, 
he had committed a breach of a term going to 
the root of the contract. Deft, had elected 
by his pleadings in the previous action to 
treat the contract as at an end A pltf. could 
not therefore maintain the present action. — 
Guy-Pell v. Foster, [1980] 2 Oh. 169 ; 99 

L. J. Oh. 620 ; 143 L. T. 247, O. A. 

2884. Add. Annotation: — Rsfd. Walton Harvey, Ltd. 
v. Walker A Homfrays, Ltd., [1981] 1 Oh. 145. 

2885a. Necessity for lloence to operate vessel — 

Election to operate another vessel.] — Reaps, 
were owners A applts. were charterers of a 
steam trawler which was fitted with, A could 
operate as a trawler only with, an otter trawL 
By the charterparty the vessel could be used 
only in the fishing industry. The charter- 
party was renewed for a year from Oct. 25, 
1932. At that date both parties knew that a 
Canadian statute, which was applicable, made 
it an offence to leave a Canadian port with 
intent to fish with a vessel using an otter 
trawl, except under licence from the Minister. 
In Mar. 1933, applts. applied to the Minister 
for licences for five trawlers which they were 
operating. The Minister intimated that only 
three licences would be granted, A requested 
applts. to name the three trawlers in respect 
of which the three licences should be granted. 
Applts. named three trawlers, excluding the 
trawler now in question, A accordingly 
licences were granted for those three only. 
Applts. thereupon claimed that they were 
no longer bound by the charterparty, A to 
an action claiming the charter hire pleaded 
that the charterparty had become impossible 
of performance A their obligations under it 
ended s — Held : there had been no frustration 
of the charterparty, as the absence of a licence 
was due to the election of applts., who re- 
mained liable for the hire. — Maritime 
National Fish, Ltd. v. Ocean Trawlers, 
Ltd., [1935] A. 0. 524 ; 104 L. J. P. O. 88 ; 
153 L. T. 425 ; 79 Sol. Jo. 320; 18 Asp. 

M. L. 0. 551, P. O. 

2888. Add. Annotations : — Apld. Re Gramophone 
Records, Ltd. (1930), 69 L. Jo. 201. Retd. 
Ldvock v . Pearson (1928), 38 Com. Oas. 188 ; 
Fowler v. Commercial Timber Co., [1930] 2 
K. B. 1. 

2898. Add. Annotations: — Coned. Meyrick v. Dyson 
(1925), 41 T. L. R. 868. Retd. Evans v. 
Employers* Mutual Insurance As sociati on , 
Ltd., [1936] 1 K. B. 505. 


FART VII. SECT, ft, SUB-SECT. 8.— 
A. <e). 

sb. Provision in c on tr a c t for Kfsf- 
dated damages .} — A donee in as agroa* 


meat provided that a oertain mm of 
money to be paid by leap, shonM be 
treated as the amount of compensation 
in ease of hi* failure to carry out tee 
oontraot : — Htdd : not to 


to determine the agreement by a 
to determine 4t an ofier te pay 

Tsxitrul Ltd. 

v. Wmomorm (ISIS), 81 O. lTe 6*4. 
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8899s. Effect ot part-performance — Major part 
of consideration received.}— Pit!., a mental 
specialist, A the proprietor of a nursing 
home, sued deft, for medical attendance A 
board As lodgings of deft.’s son, a patient 
oertified to be insane ; A deft, counter- 
claimed for negligence Ac unskilful treatment. 
Hie jury found for pltf. on the claim $ A on 
the counterclaim they awarded deft. 20s., 
finding that pltf. was guilty of negligence or 
breach of duty in not entering In a book the 
occasions when the patient was confined to 
a bedroom with the door locked, such 
entries being required by rr. 13 A 16 of the 
rules made by the Comrs. in Lunacy under 
Lunacy Act, 1890 (c. 6), s. 338 : — Held : as 
deft, had received a substantial part of the 
consideration, pltf.’s breach of duty did not 
go to the root of the contract so as to be a 
defence to pltf.’s entire claim, & judgment 
must be entered in accordance with the verdict. 
— Mhyeick v. Dyson (1926), 41 T. L. E. 368 ; 
subsequent proceedings , 41 T. L. R. 676, C. A. 

2906. Add. Annotation : — Retd. Thomas v. Ham- 
mersmith Borough Council, [1938] 3 All E. R. 
203. 

2911. Add. Annotation : — Held. Fisher, Ltd. v. 
Eastwoods, Ltd., [1936] 1 All E. R. 421. 

2911a. Election to treat contract 

as at an end.] — In 1929 defte. contracted to 
deliver to pltf. 26,000 tons of cement to be 
delivered as & when required at 28s. per ton. 
Pltf. at that time anticipated the completion 
of a contract which would enable him to 
dispose of this cement, but the contract never 
materialised. The contract was then allowed 
to sleep till 1931 when, after correspondence, 
the contract was revived or a new contract 
entered into upon the old terms as to about 
24,000 tons of cement. Some deliveries 
were made, but in 1933 there was such a 
slump in the trade that it was not profitable 
for the pltf. to take the cement at 28s. He 
did by arrangement take several deliveries at 
a lower figure. In 1935 pltf., upon prices 
improving, again attempted to revive the 
contract. Defts. at no time gave pltf. notice 
to take delivery or determine the contract : — 


Held : (1) the acceptance of deliveries at a 
figure below the contract price in 1933 was 
an election on the part of pltf. to treat the 
contract as at an end ; (2) the contract had 
been abandoned. — F isher, Ltd. v. Eajst- 
woods, Ltd., [1936] 1 All E. R. 421. 

2927. Add. Annotation : — Consd. Berry v. Berry, 
[1929] 2 K. B. 316. 

2932. Add. Annotation: — Consd. Berry v. Berry, 
[1929] 2 K. B. 316. 

2934. Add. Annotation: — Retd. Berry v. Berry, 
[1029] 2 K. B. 316. 

2936a. .] — By a deed of separation dated 

Mar. 4, 1920, the husband covenanted to pay 
a monetary allowance to the wife. By an 
agreement in writing not under seal dated 
June 25, 1928, the parties agreed that the 
terms of the deed regarding the allowance 
should be varied in certain respects. In 
Mar. 1929, the wife instituted proceedings 
claiming arrears of allowance under the deed : 
— Held : applying the rules of equity which 
must prevail when there is any conflict or 
variance between them A the rules of the 
common law with reference to the same 
matter, the plea by the husband of the simple 
contract of June 25, 1928, was a good defence 
to the wife’s action under the deed. — Berry 
v. Berry, [1929] 2 K. B. 316 ; 98 L. J. K. B. 
748 : 141 L. T. 461 ; 46 T. L. R. 624. 


2938. For " Validity of rescission of parol.] ” read 
** Validity of rescission by parol.]” 

2988a. S. P. Inge v. Lippingwell (1772), 2 Dick. 
469 } 21 E. R. 352. 

2938b. S. P. Ex p. Ilchester (Earl) (1803), 7 
Ves. 348 ; 32 E. R. 142. 

Annotations Refd. Andrew v. Andrew (1855), 3 8m. 5c G. 
130 ; Dickenson v. Stldolph (1861), 11 0. B. N. 3. 341 ; 
Louis v. Louis (1864), 3 New Hep. 389 ; In the Estate of 
Toll emache, [1917] P. 246; Ward t». Van Der Loeff, 
Bumyeat v. Van Der Loefl, [1924] A. O. 063. 


2941. Add. Annotations : — Reid. British A Bon- 
ingtons v. North Western Oachar Tea Oo., 
[1023] A. O. 48 ; Newsholme v. Road Trans- 
port A General Insce., [1929] 2 K. B. 356 ; 

Besseler, Waechter Glover A Co. v. South 
Derwent Coal Co., [1938] 1 K. B. 408. 


PART VII. SECT. 6, SUB-SECT. 3.— C. 

8900 v. .] — Where applt. had 

an election to rescind. — Held: he 
bad by his conduct in going on with 
the agreement Be taking advantage 
under it. irrevocably exercised his 
election to affirm the agreement. — 
Fullba*s Theatres, Ltd. t>. Mus- 
orov* (1923), 31 C. L. R. 524.— AUS. 

2900 vi. .J — Defts. ordered 

certain goods manufactured by pltts. 
With some trilling exceptions all the 
roods were in accordance with the 
requirements of the oontraot 5s reason- 
ably fit for the purpose for whtab they 
were supplied. Some of the goods 
were returned Be an adjustment made 
eonoeming them.* — Hdd : defts. had 
waived any right they might have 
had to repudiate the oontraot because 
of the delivery of defective goods. — 
Hamilton Grab Be Machine Oo. e. 
Lewis Brothers, [1924] 8 B. L. R. 
307. — GAM. 

PART VII. SECT. 6, SUB-SECT. 3. — D. 

m. Contract absolute** terminated.} 
— Where there was a distinct Be 
unequivocal refusal bypltfa to per- 
form their oontraot ; — Held : so long 
as defts. were oonttnuing to urge or 
demand compliance withthe oontraot, 


It could not be said to have been 
terminated, but where finding that 

S ltfs.’ attitude was unalterable, defts. 

ecided to aequiesoe in it, 5c com* 
municated such aoquiesoenoe to pltfs., 
the contract between the parties was 
put an end to. — Jhandoo Mal-Jaoan 
Nath v. Puhl Chand-Faten Oh and 
(1924), I. L. JR. 5 Lah. 497.— IND. 

sd. Collateral contract not ter • 

minated .] — Murray v. Delta Copper 
Oo.. Ltd., [1925] 4 D. L. R. 1061. — CAN. 

PART VII. SECT. 6. "SUB-SECT. 4. 

ss. Agreement under seal.} — Long 
delay In bringing action cannot defeat 
the enforcement ot an agreement under 
seal where the twelve years specified 
by 8tat. Limitations have not expired. 
— McCormack t. Robinson, [1924] 
3 B. L. R. 876 ; 2 W. W. R. 1110.— 
CAN. 

PART VIL SECT. 6, SUB-SECT. S. 

st. RUjhU'Of parties — Indemnification 
if party misted from obligations of oon- 
fraett— Where rescission of a contract 
is ordered the oL has full power to 
make a just allowance 4c to do what is 
practically fust, although it may not 
be able to restore the parties precisely 


to the state they were in prior to the 
contract. The right of the party 
misled to be put Into the position in 
which he was before the oontraot, 
includes the right to be indemnified 
from the oonsequenoes 5c obligations 
which are the result of the oontraot set 
aside. — Lewis Be Lewis v. Howbon. 
^928} 4 D._ L._ JEL 20 7 j 11928) 2 

CAN. ' 


* u. u. sx svi ; Livaoj 
R. 197 ; 22 Bask. t. E. 024.- 


PART VIL SECT. 6. SUB-SECT. 6.— 
B. (a). 

2938 ill. S . P. Stanlakb v. Ring- 
hand (Bask.), [1922] 3W.W.R. 768; 
70 B. L. R. 540.— CAN. 


2938 iv. — .] — Where the real 
nature of the transaction to a com- 
promise of a claim for breach of 
warranty, an agreement to rescind a 
sale of goods ot the value of £10 or 
upwards by the mutual return of the 
consideration to enforceable although 
not In writing.— Booth, McDonald Be 
Co., Ltd. e. Hall, [19311 N. Z. h. R. 
1080.— N.Z. 


2933 ill. .] — A verbal oontraot, 

whether enforceable or not, to sufficient 
to rescind a written oontraot. — 
Mason v . Scorr, [19341 8 B. L. R. 969; 
8 M. P. R. 219 : mtodU f1936] S. O. R. 
656 ; 2 B. L. R. 041.— CAM. 
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Add. Annotation :—As to (1) Dlstd. Walton y 
Harvey, Ltd. p. Walker & Homfrays, Ltd., 
[1981] 1 Oh. 274. 

8099a. *} — The lessees of a hotel entered 

into two contracts with a firm of advertising 
agent*, under the terms of which the latter 
were entitled to erect & exhibit , for a term 
of years, upon the roof of the hotel, electrically 
illuminated advertisements. An electric sign 
was duly erected. Before the expiration of 
the term the local authority, in exercise of 
its statutory powers, served the lessees with 
a notice to treat for the purchase of their 
estate & interest in the hotel, &. ulti- 
mately, having acquired the reversion to 
the lessees 1 term, took possession, closed the 
hotel, & began to demolish it. The electric 
sign was removed by arrangement with the 
advertising agents, who subsequently com- 
menced an action against the lessees to 
recover damages for breach of the two con- 
tracts : — Held .* the local authority had 
acquired defts. 1 interest in the premises by 
compulsion ; the two contracts did not confer 
upon pltfs. any proprietary interest or estate 
in the hotel ; &, as it could not be said that 
both parties to those contracts had made 
their bargain upon the footing that if the 
local authority exercised, their powers & took 
the hotel the contracts were to be discharged, 
there must be a declaration that defts. 
were liable to pltfs. for damages for breach of 
those contracts. — Walton Harvey, Ltd. 
v. Walker & Homfrays, Ltd., [1931] 1 Oh. 

274 ; 144 L. T. 331 ; 29 L. G. R. 241, 0. A. 

Annotations : — Retd. Musaett v. Standen (1935), 79 Sol. Jo. 

816 ; Magnet Advertising Go. t?. Arrowsmith (1938), 82 

Sol. JoV911. 

8100a. Abolition of office.]— In pursuance of an 
. Order in Council applt. was appointed by 
letters patent to be a member of a Board 
established by a statute of Canada which 
specified the period of the appointment & 
the salary attaching to it. During the cur- 
rency of the appointment, as extended by 
subsequent Orders in Council, the Parlia- 


meat of Canada abolished the office by 
pealing the provision which established the 
Board ; no compensation to the member 
was provided . By a petition of right applt. 
claimed damages for breach of contract 
Held: the eJuim failed, because so far as 
applt. 'b rights were contractual further per- 
formance of the contract had become im- 
possible by statute ; as any right under the 
appointment was subject to determination 
in that manner, the Interpretation Act, 
R.S.O., 1927, s. 19 <c), which preserves 
rights acquired under a repealed enactment, 
did not assist applt., ha the repealing statute 
did not interfere with any civil right in the 
Province. — Reilly v . R., [1934] A. 0. 170 5 
103 L. J. P. 0. 41 ; 160 L. T. 384 ; 60 T. L. R. 
212, P. C. 

8101a. All available shipping requisitioned.] 

— In an action brought in Singapore in Aug. 
1917, defts. counterclaimed damages for failure 
by pltf. to deliver sugar sold by him to be 
shipped & delivered at Bombay. The ship- 
ment of the sugar had been prevented by the 
requisitioning of ships by the British Govt. : — 

. Held: Civil Law Ordinance No. Ill (Str. 
Sett. No. VIII. of 1909), s. 6 (1), which 
provides that in ail questions which arise 
for decision in the Colony “ with respect to 
mercantile law generally, the law to be 
administered shall be the same as would be 
administered in England in the like case, at the 
corresponding period, unless in any case other 
provision is, or shall be made, by statute, 1 * 
made Defence of the Realm Amendment 
Act No. 2, 1915 (c. 37), & Courts (Emergency 
Powers) Act, 1917 (c. 28), applicable to the 
case, & the latter Act gave a good defence 
to the counterclaim whether the requisition- 
ing was under Defence of the Realm Act, 
1914 (c. 29), or under the prerogative power. 

— Seng Djit Hin v. Nagurdas Purshotum- 
das & Co., ri923] A. O. 444 ; 92 L. J. P. 0. 
141 ; 128 L. T. 780 ; sub nom . Hin v. 
Purshotumdas & Co., 39 T. L. R. 220, P. C. 

Annotation: — Gonsd. Shalk Sahied Bln Abdullah Bajerai 
v. Sookallngam Ohettlar, [1933] A. O. 342. 


PART VII. SECT. », BUR-SECT. 2.— B. 

8096 v. .] — Where a contract 

to thresh a whole crop does not provide 
for the rights 8c liabilities of the parties 
In the event of the threshing being 
Interrupted by weather conditions, it 
will be held that the contract was based 
on the assumption that the state of the 
weather would remain suoh as to permit 
the threshing being done with nothing 
more than temporary interruption. Sc. 
therefore, although the contract will 
ndt be determined by a slight storm, 
a permanent break In the weather 
making threshing impossible for an 
indefinite period will put an end to it ; 
Sc when so ended the thresher Is entitled 
to recover for the threshing which he 
has already done. — Elkin v. Sander- 
son, {1928] 1 D. L. R. 294 ; [1928] 
2 W. W. R. 289 ; 23 Alta. L. B. 467.— 
CAN. 

sd. Earthquake.} — On July 14, 1927, 
pltf. Sc deft, entered into a written 
contract for the supply of electrical 
energy by the former to the latter. 
The agreement was to be for a period 
of five years from the date of com- 
mencement of supply (Nov. 1, 1927), 
Sc “ therefore shall be continued sub- 
feet to its being determinable by either 
party giving to the other six months* 
notice in writing from the* first day 
of any month.** The agreement con- 


clauses providing that deft, 
the minimum amount 


tained 

agreed to pay 

of £1,000 per annum, during the cur- 
rency of the agreement, whether the 
deft, took electrical energy to such 
value or not from pltf. ; that if, as the 
result of action by constituted 
authority, deft, was prevented from 
operating or passing over the contract, 
the oontract was to determine ; Sc 
providing also as to failure of supply 
due to aooidents to mains 8c suchlike, 
Sc for rebate in price of currant for 
Interruptions. There was no ex- 
emption provided for in the event of 
fire In deft/s works. On the contrary, 
deft, agreed to indemnify pltf. from 
injury or destruction by fire or other- 
wise of pltf. *s meters or apparatus on 
deft.’s premises ; 8c express provision 
was inserted in respect of oertain 
specified untoward interruptions so far 
as pltf. was oonoemed. The earth- 
quake on Feb. 3, 1931, extensively 
damaged defies meat-freesiiig works. 
Sc it would have involved some nine 
or tan months* work Sc the expenditure 
of £33,000 to have reinstated the 
premises ready for use as a meat- 
zreafng works. Deft* did not re- 
instate, & from Feb. 8 (except for a 
trifling Immaterial supply) took no 
power from pltf. Deft /a contentions 
m pltf.*s action moneys 


inter alia, that the contract was for 
five years only. Sc that frustration by 
the damage oaused by the earthquake 
had excused performance on deft. 'a 
part: — Held : (1) the earliest time 
within which the oontract could be 
determined by notice was five years Sc 
six months ; (2) the defence of frustra- 
tion by the Napier earthquake had 
not been established. Sc toe oontract 
had not been discharged by reason of 
toe damage to deft. ’a freezing works 
by that earthquake, on the following 
grounds : earthquakes oocur frequently 
m New Zealand, ft most business men 
in charge of large business premises 
either insure or consider whether toe 
risk shall be taken by the business 
Itself. The clauses referred to above, 
toe fact that no exemption was pro- 
vided for in the event of fixe in deft.’s 
premises. 8c toe circumstances of to* 
case, made Itmomoedble to apply the 
test propounded by Load Lobkbubn 
I n Tamphn 8J3. Go Ltd. v. Anglo* 
Mexteam Petroleum Product* Oo., Ltd., 
[1916] 9 A. 0. 404, vie., 0 Were toe 
altered oiroumstonces such that, had 
they thought of them, they would 
sensible men nave said, ‘If 
" 'tla aB over 
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3102a. Restriction on dealings in foreign 

exchange.] — Pltfs., who ore bankers in 
London, had up to 1931 granted credit 
facilities to defts. (the Oreditbank Sc a cus- 
tomer of that bank), the Oreditbank sending 
bills drawn on pltfs. at 3 months by the 
customer of the Oreditbank & indorsed by 
such customer of the Oreditbank, accom- 
panied by a letter from the customer under- 
taking to put pltfs. in funds & a guarantee by 
the Oreditbank. In July, 1931, by legislation 
passed in Hungary, the National Bank of 
Hungary was placed in control of the dealings 
with foreign exchange by residents in 
Hungary. As a result, standstill agreements 
were made in respect of the debts here in 
issue Sc the obligations were renewed until 
July 15, 1937. Pltfs. then refused to enter 
into a further standstill agreement, but bills 
of exchange Sc the accompanying letters were 
sent every 3 months, Sc upon those sent in 
Apr. 1938, this action was brought : — Held : 
(1) the law applicable to these bills Sc docu- 
ments was English law ; (2) an accom- 

panying letter, which had been sent on each 
occasion since 1932, stating that the parties 
would only be in a position to provide cover 
if the exchange restrictions were withdrawn 
did not, upon its proper construction, nullify 
the express agreement to pay at maturity in 
the other documents, Sc the liability to pay 
could only be suspended by a renewal of the 
contracts ; (3) the law of Hungary did not 
make it impossible for the customer to fulfil 
his contract to provide cover in London, since 
the contract could only be made unenforce- 
able in England if there was a forbidden act 
required to be done in Hungary. As the 
contracts might have been fulfilled by apply- 
ing to them funds lying to the credit of defts. 
in London or elsewhere out of Hungary, the 
above conditions were not fulfilled, & pltfs. 
were entitled to succeed. — Kleinwort, Sons 
Sc Co. v . Ungarische Baumwolle Industrie 
Akt. Sc Hungarian General Oreditbank, 
[1939] 2 K. B. 678 ; [1939] 3 All E. R. 38 ; 
160 L. T. 615 ; 55 T. L. R. 814 ; 83 Sol. Jo. 
437 ; 44 Com. Cas. 324, C. A. 

3103a. .1 — (1) If a man covenants to accept 

£1,000 bank stock on three days* notice upon 
or before a particular day, it is no excuse for 
him that the party to make the transfer had 
no stock before the day on which he was to 
make it. (2 ) A man cannot be sued for money 
he covenanted to pay on the performance of 
a particular act if he prevents such per- 
formance. — Shales v. Seignoret (1699), 1 
Ld. Raym. 440 ; 12 Mod. Rep. 248 ; 9LE. R. 
1192. 

3115. Add. Annotations : — Consd. Browning v . 
Crumlin Valley Collieries, [1926] 1 K. B. 522 ; 
Marrison v. Bell, [1939] 2 K. B. 187. 
Retd. Maloney v . St. Helens Industrial Co- 
operative Society, Ltd., [1933] 1 K. B. 293 ; 
Lind v. Johnson, [1937] 4 All E. R. 201. 


3118. Add. AnnktaHon : — Consd. Ueoieon v. bed, 
[1939J 2 K. B. 187. 

8121. Add. Annotations : — Consd. Marrison v. Bell, 
[1939] 2 K. B. 187. Retd. The Penelope, 
[1928] F. 180; Lind v. Johnson, [1987] 

4 All E. R. 201. 

3122. Add. Annotations : — Consd. Marrison v . Bell, 
[1939] 2 K. B. 187. Refd. Maloney v . St. 
Helens Industrial Co-operative Society, Ltd. 
[1933] 1 K. B. 293 ; Lind v. Johnson, [1937] 

4 All E. R. 201. 

3123. Add. Annotation: — Refd. The Penelope, 
[1028] P. 180. 

3124. Add. Annotation: — Refd. The Penelope, 
[1928] P. 180. 

3137. Add. Annotations: — As to (2) Consd. Haskell 
v. Marlow, [1928] 2 K. B. 45. Generally , 
Refd. Cruse v. Mount, [1933] Ch. 278. 

3143. Add. Annotation : — Consd. Jardine v. A.-G. 
for Newfoundland (1932), 48 T. L. R. 199. 

3149. Add. Annotation :— Expld. Re Wait, [1927] 

1 Ch. 606. 

8153. Add. Annotation : — Refd. Walton Harvey, 
Ltd. v. Walker Sc Homfrays, Ltd., [1931] 

1 Ch. 274. 

3157. Add. Annotations : — Refd. Court Line, Ltd. 
v. Dant & Russell Inc., [1939] 3 All E. R. 
314 ; Magnet Advertising Co. v. Arrowsmith 
(1938), 82 Sol. Jo. 911. 

3158a. Agreement for use of telephone system.] — 

Pltfs. installed a telephone system on the 
premises of defts. at No. 12, W. Ct. Sc agreed 
to maintain it at an agreed monthly rent, 
such rent to be in respect of the hire Sc 
maintenance of the installation. The pre- 
mises Sc the installation were destroyed by 
fire during the term of the agreement. The 
agreement provided that the entire installa- 
tion was to remain the property of pltfs. Sc 
that, in the event of loss by theft or fire, 
defts. were to pay £15 in respect of each 
instrument. There was a provision for the 
transfer of the installation to any other 

E remises of defts., &, in the event of default 
y defts., they were to pay a sum based on 
the capitalisation of the rent to become due 
during the period of the agreement remaining 
unexpired at the time of the default. 
Although after the fire defts. removed to 
other premises, they did not at any time 
require the installation to be transferred to 
any other premises : — Held : construing the 
agreement as a whole, there was no frustra- 
tion of the agreement upon the destruction of 
the premises by fire, Sc defts. were liable under 
the default clause for the capitalised sum 
under the default clause Sc the sum of £90, 
being £15 in respect of each instrument 
destroyed. — New System Private Tele- 
phones (London), Ltd. v. Hughes Sc Co., 
[1939] 2 All E. R. 844 ; 161 L. T. 140 ; 55 
T. L. It. 917 ; 83 Sol. Jo. 588. 


PART VIL SECT. •. SUB-SECT. 2.— 

D. (o). 

ak. Sale of apparatus to be installed — 
Apparatus dismantled by purchaser 
On sale of a heating apparatus the 
vendor failed to complete the installa- 
tion in minor details. The purchaser 
dismantled the unit: — Held: he had 
rendered performance of the oontiact 
impossible, Sc wee liable for the oon- 

JJ. 


tract price, less the costs of completing 
installation. — Dominique v. Wobkman, 
11935] i D. L. E. 726.— CAN. 

PART VIL SECT. 9, SUB-SECT. 2.— 

H. (b). 

sk. Crop-sharing lease — Weather 

rendering tillage impossible.) — Held' 
applying the principle established 
by the cases as to the legal effect of the 
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frustration of a contract, the proper 
order to mako was to declare that ibo 
circumstances which were the basis of 
& essential to the fulfilment of the 
agreements between the parties ceased 
to exist Sc performance became im- 
possible prior to the commencement 
of the action. — C ooke v. Moore, f 1 936 J 
1 W. W. R. 374 ; affd., fl035J 3 W. W. R. 
256. — CAN. 
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3162* Add, Annotation : — As to 18) Apld. Sargant 
v . Paterson (1928), 129 L. T. 471. 

8166 . Add, Annotations : — Cozud. First Russian 
Insoe. v . London & Lancashire Insce., [1928] 
Ch. 922 ; New Bystem Private Telephones 
(London), Ltd. v. Hughes & Co., [1939] 
2 All E. R. 844. RefdL Browning v . Crumlin 
Valley Collieries, [1920] 1 K. B. 522 ; Hirji 
Mulji v. Oheong Yue 8.8. Co., [1926] A. C. 
497 ; The Penelope, [1928] P. 180 ; May v. 
May, [1929] 2 K. B. 380 ; Ottoman Bank u. 
Chakarian, [1930] A. C. 277 ; Walton Harvey, 
Ltd. v. Walker k Homfrays, Ltd., [1981] 
1 Ch. 145 ; B arras v. Aberdeen Steam Trawl- 
ing & Fishing Co., Ltd., [1933] A. C. 402 ; 
Chandler Bros., Ltd. v. Boswell, [1930] 3 
All E. R. 179. 

8166a. Contract tor band performances — Public 
mourning.] — Pltf. was the leader of an 
orchestra whose performance was of a light 
& comic nature. His contract of employ- 
ment with the defts. contained a “ no play, 
no pay M clause. On Mon. Jan. 20, 1930, 
the news having spread that the condition 
of His Majesty King George V. was serious, 
pltf. was informed by defts. that his per- 
formance would not be required ; & following 
upon the King’s death, pltf.’s performance 
was again postponed until the end of the 
same week. Pltf. & his orchestra were at 
all these times ready & willing to perform. 
In answer to pltf.’s claim for the contract fee 
for the six days defts. alleged that circum- 
stances over which defts. had no control had 
. intervened to make the performance im- 
possible ; — Held : the refusal of deft, to 
allow the performance on the Mon. & Tues. 
was reasonable, but there was no good 
reason for the refusal on the other four days, 
& pltf. was entitled to be .paid his fee for 
those days. — Minne vitch v. Cap* de Paris 
(Londbes), Ltd., [1930] 1 All E. R. 884 ; 
52 T. L. R. 418 ; 80 Sol. Jo. 425. 

8166b. Contract for aerial advertising — Com- 
mercially unreasonable to continue.] — Pltfs. 
& defts. entered into a contract whereby 
pltfs. were to advertise defts.* goods by flying 
over various towns trailing behind the 
aeroplane words advising the public to buy 
defts.* products. Defts. agreed to pay £500 
for two tours of twenty-four hours each, 
excluding dead time, the hours to be dis- 
tributed as defts. wished, & at dates & times 
which they approved. There were to be 
25 miles of free flying between each town, 
& any extra mileage was to be paid for. 
Soheds. of times & places were agreed, but it 
was recognised that exact compliance with 
these was dependent on the weather. It 
was agreed that the pilot was to keep in 
close touch with defts. & was each day to 
telephone to get their approval of what he 

g ropoaed to do, & to send a report of what 
e had done. This he did until Nov. 10, 
1937. No telephone communication was 
received from the pilot after Nov. 9, nor 


were any arrangements made for flights on 
Nov. 11. At about 10.46 &jxl on Nov. 11, 
defts/ representative saw the pilot flying 
over Manchester & Salford while the Armistice 
servioee were in progress, & the pilot flew 
over the crowded main square in Salford 
during the two minutes* silence, to the horror 
& indignation of the thousands of people 
there. The result of this flight was a vigorous 
denunciation of defts. & the receipt of many 
letters announcing that their goods would be 
boycotted. Defts. immediately placed adver- 
tisements in several of the chief newspapers 
circulating in the district, & letters of explana- 
tion & apology were written to the newspapers 
by pltfs. & the pilot. As a result of this 
flight there was a marked drop in the demand 
for defts.* goods. Pltfs. sued defts. for 
£170 7e. lid. in respect of part of the adver- 
tising done under the contract & defts. 
counterclaimed for damages, & for a declara- 
tion that they were no longer bound by the 
contract. Pltfs. contended that unreason- 
- able expense had been incurred by defts. 
s* in advertising, & that only special & not 
• general damages should be given for pecuniary 

loss in respect of breach of contract. They 
contended that the contract could still be 
performed at a later date & in a different 
locality : — Held : (1) the expenditure in- 

curred in advertising was reasonable in the 
circumstances ; (2) general damages were 

recoverable for pecuniary loss sustained in 
respect of the breach of contract ; (3) it was 
commercially wholly unreasonable to carry 
on with the contract & defts. were released 
from further performance. — Aerial Adver- 
tising Oo. v . Batchelors Peas, Ltd. 
(Manchester), [1938] 2 All E. R. 788 $ 82 
Sol. Jo. 607. 

3166c. Contract to pay sum out of salary — 
Reduction of salary.] — The debtor was the 
managing director of a co. under an agreement 
which, for the purposes of this case, guaran- 
teed his appointment until 1941, but required 
him to devote his whole time to the work of 
the co. & placed the usual restrictions upon 
him after he should leave the co. In 1933, 
judgment was obtained against him for 
£34,020 10s. 4 d. To avoid proceedings upon 
this judgment, the debtor assigned certain 
policies to the creditor, & also assigned to 
him £1,000 per annum to be paid out of his 
salary for a period of 10 years. To give 
effect to the latter assignment, the debtor 
signed an irrevocable request & authority 
to the co. to pay the £1,000 for 10 years out 
of his salary. Upon the completion of these 
10 annual payments, the judgment was to 
become satisfied. In 1938, after payments 
had been made for 5 years, the co. were 
obliged to reduce the debtor’s salary to 
£1,000 per annum, & about the same time a 
receiving order was made against the debtor. 
The trustee in bkpey. allowed the debtor to 
retain bis salary of £1,000 per annum lor the 
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defence was set up that It was an 
implied condition that deft/s inoome 
should continue unchanged ft that, as 
it had been substantially reduced, 
the contract was frustrated -field : 
it could _ not be said that the 
purpose of the contract was frustrated. 
Moreover the parties c o n t em pl ated 
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maintenance of himself A bis family. The 

In the bkpcy. for £24,852 16a. Qd.[ the** whole 
amount of the debt, without giving any 
credit for, A without valuing, any security. 
The personal representative of the creditor 
brought this action to enforce the equitable 
assignment of £1,000 per annum out of the 
debtor’s salary for the remaining 5 years 
of the period of 10 years for which it was 
assigned : — Held: (1) assuming that the 
assignment of after-acquired property was 
good against the trustee in bkpcy., any 
property falling in after bkpcy. was not 
affected by it, because the debt had been 
discharged by the bkpcy. ; (2) the reduction 
in salary was a phange in an essential con- 
dition, the continuation of which must have 
been contemplated as the basis of the obliga- 
tion, A the obligation itself had become wholly 
impossible of performance ; (3) in the circum- 
stances, it would be against public policy to 
enforce the obligation ; (4) by proving in the 
bkpcy. for the whole debt, without any 
valuation of the security, the personal repre- 
sentative of the creditor must be taken to 
have surrendered the security. 

(6) Serrible : the earnings of a bkpt. over 
A above what is required for the maintenance 
of himself A his family can be charged before 
bkpcy., A such a charge will give a good 
title against the trustee in bkpcy. — King v . 
Michael Faraday A Partners, Ltd., [1939] 

2 K. B. 763 ; [1939] 2 All E. R. 478 ; 108 
L. J. K. B. 689 ; 100 L. T. 484 ; 66 T. L. R. 
684 ; 83 Sol. Jo. 498. , 

3168. Add. Annotations: — Consd. First Russian 
Insce. v. London A Lancashire Insce., [1928] 
Ch. 922 ; Maritime National Fish, Ltd. v. 
Ocean Trawlers, Ltd., [1936] A. 0. 624. 
Refd. Larrinaga v. Soc. Franco Americaine 
Des Phosphates Be Medulla (1923), 92 L. J. 
K. B. 466 ; Cohen v. Sellar, [1928] 1 K. B. 
630 ; The Penelope, [1928] P. 180 ; Hyman 
i v. Hyman, Hughes v. Hughes, [1929] P. 1 ; 
May v. May, [1929] 2 K. B. 380 ; Bell v. 
Lever Bros., Ltd. (1931), 140 L. T. 268; 
Tatem, Ltd. v. Gamboa, [1938] 3 All E. R. 136. 

3170. Add. Annotations : — As to (2) Refd. The Lord 
Strathcona, [1925] P. 143; The Penelope, 
[1928] P. 180 ; Tatem, Ltd. v. Gamboa, [1938] 

3 All E. R. 135. 

3171. Add. Annotation : — Refd. The Penelope, 
[1928] P. 180. 


3172*.. .] — (1) By a charterparty made in 

Nov. 1910, reaps, agreed to place their 
steamship at the disposal of applts. on 
Mar. 1, 1917, 3c applts. agreed to employ 
her on specified terms for ten months from 
the date when she was delivered to them. 
The ship was requisitioned by the Govt, 
before Mar. 1, 1917, A was not released until 
Feb. 1919. Applts. then refused to take 
delivery of her; — Held: there had been in 
1917 a frustration of the charterparty which 
forthwith brought to an end the whole 
contract. 

(2) The legal effect of the frustration of a 
contract does not depend.upon the intention 
of the parties, or their opinions dr even 
knowledge, as to the event which has brought 
about the frustration, but upon ite occurrence 
in such circumstances as to show it to be 
inconsistent with the further prosecution of 


the adventure. — H irji Mulji v. Chbjong 
Tub 8.S. Co., [1926] A. O. 497 5 96 L. J. P. O. 
121 5 134 L, T. 737 5 42 T. L. R. 869 ; 17 
Asp. M. L. 0. 8 5 31 Com. Cas. 199, P. C. 


Annotations : — OeneraUy. Bald. Be la Garde v. Wortnop 


(1927), 96 L. J. Oh. 446 : Stevens ft Sons v. Timber ft 
General Mutual Accident Imuran oe Asaoon., Ltd. (1968), 
102 L. J. K. B. 837 ; Maritime National Fish, Ltd. t>. 
Ocean Trawlers, Ltd., [1935] A. O. 524. 


3175. Add. Annotation: — Refd. Hirji Mulji v. 
Cheong Yue S. S. Co., T1926] A. C. 497; 
Carras v. London A Scottish Assurance 
Corpn., Ltd., [1930] 1 K. B. 291 ; Kulu- 
kundis v. Norwich Union Fire Insurance 
Society, [1930] 2 All E. R. 242 ; Tatem, Ltd. 
t\ Gamboa, [1938] 3 All E. R. 136. 

3177. Add. Annotations : — Refd. Paterson Zochonis 
t>. Elder Dempster, [1023] 1 K. B. 420 ; The 
Erik Boye (1929), 142 L. T. 836. 


3178a. .] — In a charterparty there was a 

marginal memorandum that in the event of 
“ war, blockade, or prohibition of export 
preventing loading, this charter to be can- 
celled ” ; — Held : the charterparty was put 
an end to ipso facto by the happening of any 
or either of the contingencies mentioned in 
the memorandum to the charterparty. — 
Adamson v. Newcastle Steamship 
Freight Insurance Assoon. (1879), 4 
Q, B. D. 402 ; 48 L. J. Q. B. 670 ; 41 L. T. 
100 ; 27 W. R. 818 ; 4 Asp. M. L. 0. 160, 
D. 0. 


Annotations: — Oonsd. Mercantile S.S. Co. v. Tyser (1881), 7 

— * - 1, Wel ‘ ' 


Freight Insce. Assoon. (1895), 11 T. L. R. 196. 


8178b. .] — A time charter was entered into 

on Mar. 24, 1920, whereby it was agreed that 
deft.’s ship, during twelve months from a 
date to be fixed between May 20 A June 20, 
1920, should be employed in carrying succes- 
sive cargoes of coal for pltfs. from one of 
the South Wales ports to one of certain 
specified Mediterranean ports. There were 
various exceptions relating to strikes & 
stoppages of labour, A, by an additional 
clause, the ship was not to be ordered to 
any loading port at which there was a strike 
in force, A she was to be free to interpose a 
substantially similar voyage if the charterers 
were unable forthwith to order her to 
another loading port stipulated in the charter 
free of strike. On May 1, 1926, the general 
coal strike began, A no coal could be exported 
from any of the named ports until towards 
the end of Dec. 1920. Meanwhile, the ship 
performed two voyages with the assent of 
pltfs. A one to which they did not assent. 
At the end of December pltfs. ordered the 
ship to go to Mumbles Road for orders. Deft, 
refused to comply with the order on the 
ground that the strike had frustrated the 
commercial object of the adventure. Pltfs 
claimed damages for breach of contract: — 
Held: the strike provisions in the charter 
contemplated an interruption of work due to a 
local withdrawal of labour A not the total im- 
possibility of any export of coal for upwards 
of eight months ; that the change of circum- 
stances prevented performance of the charter 
according to its true intent, A that the action 
failed.— Ihb Penelope, [1928] P. 180 ; 
97 L. X P. 127 ; 139 L. T. 366 5 44 T. L. B. 
597 ; 72 Sol. Jo. 667 ; 17 Asp. M. I*. 0. 486. 
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8179* Add Annotation : — Retd. Cantiere Naval e 
Triestina v. Russian Soviet Naphtha Export 
Agency, [1925] 2 K. B. 172. 

8181. Add . Annotation : — Coned. Cantiere Navale 
Triestma v, Russian Soviet Naphtha Export 
Agency, [1925] 2 K. B. 172. 

8182. Add . Annotation : — Dlstd. Cantiere Navale 
Triestina v. Russian Soviet Naphtha Export 
Agency, [1926] 2 K. B. 172. 

8188. Add. Annotation: — Dlstd. Cantiere Navale 
Triestina v. Russian Soviet Naphtha Export 
Agency, [1925] 2 K. B. 172. 


8188a. Ship ordered to leave port — 

Subsequent permission to return & load.] — 
A charterparty of an Italian ship provided 
that 210 running hours, Sundays & holi- 
days excepted, weather permitting, should 
be allowed the charterers for loading & dis- 
charging, A that the lay days should com- 
mence from the time the steamer was ready 
to receive or discharge her cargo, the captain 
giving six hours’ notice to the charterers’ 
agents, berth or no berth. The exceptions 
clause excepted “restraint of princes, rulers 
& people.” The ship arrived at Batoum, 
& notice of readiness to load was given, 
A the lay days began to run. Owing, how- 
ever, to a dispute between the Russian & 
Italian Govts, the ship was ordered by 
the port authorities to leave Batoum & also 
Russian waters, & accordingly the ship went 
to Constantinople. Subsequently permission 
was obtained to load the ship at Batoum, & 
she returned after being absent from the port 
a little over a fortnight. The owners sub- 
sequently claimed demurrage from the 
charterers, on the basis that the lay days 
continued to run during the period the 
ship was absent from Batoum : — Held : 
interference by the Russian Govt, did not 
amount to such an illegality as to excuse the 
performance of the contract. — Cantiere 
Navale Triestina v. Handelsvertretung 
dek Russ. Soz. FbD. Soviet Republik 
Naphtha Export, [1925] 2 K. B. 172 ; 94 
L. J. K. B. 679 ; 183 L. T. 102 : 41 T. L. R. 
355 ; 09 Sol. Jo. 443 ; 10 Asp. M. L. 0. 501 ; 
30 Com. Cas. 172, C. A. 


Annotation: — Reid. Re Ropner Shipping Co. Sc Cleeves 
Western Valleys Anthracite Collieries, [1927] 1 K. B. 879. 


8184. Add. Annotation: — Reid. Akt. Reidar v. 
Arcos (1920), 42 T. L. R. 737. 


8185. Add. Annotations : — Refd. Sargant v. Pater- 
son (1023), 129 L. T. 471 ; Akt. Reidar v. 
Arcos ( 1920), 42 T. L. R. 737 ; Jebara v. Otto- 
man Bank, [1927] 2 K. B. 254. 


8188* Add. Annotations: — Consd. Snia Soc. di 
Navigazione Industria e Commercio v. Suzuki 
(1924), 29 Com. Cas. 284 ; Cantiere Navale 
Triestina v. Handelsvertretung der Russ. 
Soz. Pod. Naphtha Export (1925), 94 L. J. 

K. B. 579. Retd. Kulukundis v. Norwich 
Union Fire Insurance Society, [1930] 2 All 
E. R. 242. 

8189. Add. Citations : — 92 L. J. K. B. 455 ; 129 

L. T. 06 ; 10 Asp. M. L. C. 133 ; 29 Com. 
Cas. 1. 


Add. Annotations : — Consd. Maritime National 
Fish, Ltd. v. Ocean Trawlers, Ltd., [1935] 
A. C. 524. Retd. Hirji Muiji v. Cheong 
Yue S.S. Co., [1920] A. C. 497 ; Tatem, Ltd. 
v. Gamboa, [1938] 3 All E. R. 136. 

8193. Add. Annotation : — Refd. Perry v. Equitable 
Life Assce. Soc. of U.S.A. (1929), 45 T. L. R. 
408. 

3194. Add. Annotations: — Consd. Larrinaga v. Soc. 
Franco Americaine Des Phosphates De 
Medulla (1923), 92 L. J. K, B. 455; First 
Russian Insce. v. London 8s Lancashire Insce., 
[1928] Oh. 922 ; Walton Harvey, Ltd. v. 
Walker & Homfrays, Ltd., [1931] 1 Ch. 274 ; 
Court Line, Ltd. v. Dant & Russell Inc., 
[1939] 3 All E. R. 314; Tatem, Ltd. v. 
Gamboa, [1939] 1 K. B. 132. Refd. Willis v. 
Willis (1927), 96 L. J. P. 177 ; The Pene- 
lope, [1928] P. 180 ; Hyman v. Hyman, 
Hughes v. Hughes, [1929] P. 1 ; May v. 
May, [1929] 2 K. B. 380 ; Chandler Bros., 
Ltd. v. Boswell, [1930] 3 All E. R. 179; 
Kirk v. Eustace, [1937] 1 K. B. 278. 

3f95. Add. Annotation : — Consd. Tatem, Ltd. v. 

* Gamboa, [1938] 3 All E. R. 136. 

3198. Add. Annotations :— As to (1) Apld. Snia Soc. 
di Navigazione Industria e Commercio v. 
Suzuki (1924), 29 Com. Cas. 284. Consd. 
First Russian Insce. v. London & Lancashire 
Insce., [1928] Ch. 922;“The Penelope, [1928] 
P. 180 ; Tatem, Ltd. v. Gamboa, [1938] 3 
AU E. R. 135 ; Court Line, Ltd. v. Dant & 
Russell Inc., [1939] 3 All E. R. 314. As 
to (2) Apld. Hirji Muiji v. Cheong Yue 
S.S. Co., [192a] A. C. 497. Refd. May 
v. May, [1929] 2 K. B. 386. Generally , 
Refd. Cohen v. Sellar, [1926] 1 K. B. 530 ; 
Hyman v. Hyman, Hughes v . Hughes, [1929] 
P. 1 ; Bell v . Lever Bros., Ltd. (1931), 140 
L. T. 258 ; Maritime National Fish, Ltd. v. 
Ocean Trawlers, Ltd., [1935] A. C. 624 ; 
Kulukundis v. Norwich Union Fire Insurance 
■ Society, [1930] 2 A11 E. R. 242 ; Chandler 
Bros., Ltd. v. BosweU, [1930] 3 AU E.*R. 
179 ; Kulukundis v. Norwich Union Fire 
Insurance Society, [1937] 1 K. B. 1. 

8199. Add. Annotation : — As to (1) Refd. Cantiare 
San Rocco S. A. v. Clyde Shipbuilding & 
Engineering Co., [1924] A. C. 22o. 

3199a. .] — Hirji Mulji v. Cheong Yue 

S.S. Co., No. 3172a, ante. 

3199b. Ship detained in river by boom.] — A 

ship was chartered on a time charter to trade 
within certain limits, hire to be paid monthly 
in advance & the voyages to be prosecuted 
with the utmost despatch. During the term 
of the charter, the ship was carrying a cargo 
of lumber & scrap iron to Wu-hu, a town 
about 750 mUes up the Yangtse River. She 
was discharging there in Aug. 1937. when 
hostilities broke out between the Chinese & 
the Japanese. As a part of such hostilities, a 
boom was placed across the river, & it was 
impossible lor the ship to go down the river. 
In the normal course, she would have reached 
Shanghai, at the mouth of the river, on 
Aug. 19, 1937, but in fact she did not reach 
that port until Dec. 17, 1937. The Japanese 
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the contract that an interruption should 
excuse the party from the further 
performance of it, unlaw substantially 
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the whole contract became Impossible 
of performance. — Dominion Coal Co. 
e. lord Stratbcona 8.S. Co., {1924] 
2 D. L. R. 60 ; 67 N. 8. R. 11$. — CAM, 
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made a passage through the boom on Dec. 9, 
1937, & this would have permitted the ship 
to get to Australia before the date fixed 
for redelivery of the ship : — Held : the fair 
inference from the facts was that the delay 
due to the presence of the boom would be 
indefinite, & therefore the contract was 
frustrated. The fact that, in the events 
which happened, the Japanese were able to 
break a passage through the boom, which 
would have allowed the re-delivery of the 
ship at the stipulated time, was immaterial. — 
Court Line, Ltd. v . Dant & Russel Inc., 
[1939] 3 All E. R. 314 ; 161 L. T. 35 ; 83 
Sol. Jo. 600 ; 44 Com. Cas. 346. 

3201. Add. Annotations: — Refd. Benaim v. Debono, 
[1924] A. 0. 514 ; Broken Hill Proprietary 
Co. v . Latham, [1933] Ch. 873 ; International 
Trustee for Protection of Bondholders 
Aktiengesellschaft v. R. (1936), 154 L. T. 
50. 

3202. Add. Annotation : — As to (2) Consd. Cantiere 
Navale Triestina v. Handelsvertretung der 
Russ. Soz. Fod. Naphtha Export (1925), 94 
L. J. K. B. 679. 

3200. Add. Annotation: — Refd. Oayzer, Irvine v. 
Board of Trade (1920), 95 L. J. K. B. 1054. 

3207. Add. Annotation : — Refd. Finlay v. Kwik 
Hoo Tong Handel Maatschappij (1928), 98 
L. J. K. B. 251. 

3208. For “ national ” read “ notional.” 

3211. Add. Annotations: — As to (1) Refd. Larrinaga 
v. Soc. Franco Americaine Des Phosphates 
De Medulla (1923), 92 L. J. K. B. 456; 
Jebara v. Ottoman Bank, [1927] 2 K. B. 254, 

3216. Add. Annotations : — Consd. Pool Shipping 
Co. v . London Coal Co. of Gibraltar, Ltd., 
[19391 2 All E. R. 432. Refd. Kulukundis v. 
Norwich Union Fire Insurance Society, 
[1930] 2 All E. R. 242. 

3218. Add. Annotations : — As to (2) Consd. Court 
Line, Ltd. v . Dant & Russell Inc., [1939] 3 
All E. R. 314. Refd. Livock v. Pearson 
(1928), 33 Com. Cas. 188 ; Hall v. Brook- 
lands Auto-Racing Club (1932), 48 T. L. R. 
540. Generally , Refd. Kulukundis v. Norwich 
Union Fire Insurance Society, [1937] 1 
K. B. 1 ; Broome v . Pardess Co-operative 
Society of Orange Growers (Established 1900), 
Ltd., [1939] 3 AH E. R. 978. 


8220. Add. Annotation : — Consd. Walton Harvey, 
Ltd. v, Walker & Homfrays, Ltd., [1981] 
1 Ch. 274. 

8221. Add. Annotation : — Refd. Compagnie Con- 
tinental© d* Importation v. Handelsvertretung 
der Union der Russian Soviet Republic in 
Deutschland (1928), 138 L. T. 663. 

8225a. Confiscation by foreign Government.] — By 
a contract the vendors agreed to sell & the 
purchasers to purchase the timber then 
standing uncut in a forest in the Republic of 
Latvia, the purchasers to have fifteen years 
in which to cut A remove it, such time to be 
extended if the purchasers were prevented 
by an act of the Govt., or otherwise by force 
majeure , or by war, from cutting or disposing 
of the timber. The purchasers took possession 
of the forest, but shortly afterwards an 
agrarian law was passed in Latvia under 
which the forest & all the timber therein 
became the property of the Latvian State, 
the agreement became annulled, & all the 
rights of vendors & purchasers in the forest 
& the timber became entirely confiscated : — 
Held : the performance of the contract was 
entirely frustrated by the act of the Latvian 
State, & the parties were released from it. — 
Kursell v. Timber Operators & Con- 
tractors, [1927 J 1 K. B. 298; 95 L. J. K. B. 
509; 136 L. T. 223; 42 T. L. R. 436, O. A. 

8226. Add. Annotation : — Refd. Kursell v. Timber 
Operators & Contractors (1920), 95 L. J. K. B. 
609. 

8281. Add. Annotation : — Refd. Walton Harvey 
Ltd. v. Walker & Homfrays, Ltd., [1931] 
1 Ch. 145. 

3233. Add. Annotations : — As to (2) Consd. Cantiere 
Navale Triestina v. Handelsvertretung der 
Russe Soz. Fod. Naphtha Export (1925), 94 
L. J. K. B. 579. Refd. Larrinaga v. Soo. 
Franco Americaine Des Phosphates De 
Medulla (1923), 92 L. J. K. B. 455 ; KurseU 
v. Timber Operators & Contractors (1920), 
95 L. J. K. B. 509 ; The Penelope, [1928] 
P, 180 ; nyman v. Hyman, Hughes v. 
Hughes, [1929] P. 1 ; May v. May (1929), 98 
L. J. K. B. 770. As to ( 2) Refd. Bell v. Lever 
Bros., Ltd. (1931), 140 L. T. 258; Walton 
Harvey, Ltd. v. Walker & Homfrays, Ltd., 
[1931] 1 Ch. 274. 

3238. Add. Annotation ; — Refd. Browning v. Crum* 
lin Valley Collieries, [1920] 1 K. B. 522. 
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„ 3204 v. Revsd., [1924] A. C. 226; 93 
L. J.P.C.86; 130L.T. 610. 

3217 I. Difficulties in way of 

shxvmeni .) — By a contract, made In 
1916, deft, sola certain goods, shipment 
to be from a continental port In six 
approximately equal monthly parcels : 
— Held : the long delay in shipment 
caused by war aid not frustrate the 
commercial object of the contrast Sc so 

£ ut an end to it. — R ingstad v. Qollin 
J Oo. Proprietary. Ltd. (1925), 86 
C. L. R. 303 ; 31 Argus L. R. 221.— 
AUS. 

8224 1. Importation restricted by 
Government.) — Applt., a manufacturer 
of yeast, entered Into a written oon tract 
under which he undertook to supply 
a certain portion of his output to 
reep. during 1927. Clause 8 of the 
contract provided that “ to the event 
of legislation being passed . . . which 
JW to. any wise restrict or prohibit 
toe sale of yeast to any quantity or 


to any class or race, this agreement 
shall become void," while clause 9 
provided that “ if snob legislation . . . 
relates only to Imported yeast then 
your selling price . . . may be 
Increased at your option ” to certain 
respects. In Jnne. IJ027, by Act 24 
of 1927, the importation of yeast Into 
the Union was prohibited exoept with 
the permission of the Comr. of Police. 
Applt. thereupon repudiated the con- 
tract, pleaded it was null Sc void under 
clauses 8 & 9 thereof : — Held : legis- 
lation prohibiting the Importation of 
yeast did not fail within the terms of 
either clause of the contract, inasmuch 
as It did not prohibit or restrict the 
sate of yeast.— Compressed Yeast, 
Ltd. v . distributing Agency, Ltd., 
[1928] App. D. 801.— 8. AT. 


k i. .] — A contract being for 

export only : — Held : lea object was 
frustrated.— M ayer Sc Lags Inc. e. 
Atlantic Sugar Refiner™, Ltd.. 
(1926] S D. L. R. 783 ; 58 O. L. R. 


PART VII. SECT. 9, SUB-SECT. 3. — D. 

sp. Strike of workmen — Lease of salt 
works. 1 — Held: the contract to pay 
rent had not become Impossible of 
performance. — Habi Laxman Joshi 
v. Secretary or State for India 
(1927), I. L. R. 62 Bom. 142.— IND. 

sq. Refusal of municival licence for 
business contemplated.) — Fong v. 
Kkhwin (Ont.). 119291 3 D. L. R. 612. 
— CAH. 

PART VII. SECT. 9, SUB-SECT. 3.— F. 

•r. Child performer — Prohibited by 
Labour Department.) — A. agreed to 
furnish a theatre, & to pay a specified 
amount to a booking agency for toe 
services of a fourteen-year-old pianist : 
— Held: performances was not excused 
either by the prohibition of top 
Department of Labour or by the death 
of the King, & damages can therefore 
be recovered for non -performance. — 
Management Chas. L. Wagner, Inc. 
v. Bourdon, 110371 2 D. L. R. 473. — 
CAN. 
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8289. Add. Annotation : — -Retd* Browning v. Oram- 
tin Valley Collieries, [1926] 1 K. B. 622. 
8240. Add. Annotations : — Retd. Browning v. Orum- 
Iin Valley OolUeriee, [1926] 1 K. B7 o 22 ; The 
Bathori, [1938] P. 22. 

8248. Add. Annotations : — Retd. Browning v. Oram* 
lin Valley Collieries, [1926] 1 K. B. 622; 
Hobson v . Sykes, [1938] 2 All E. R. 612. 

8249. Add. Annotation : — Retd. Stag Line, Ltd. 
v. Foscolo Mango Sc Co. (1981), 48 T. L. R. 
127. 

8276. Add. Annotations: — Retd. Huntoon Co* v. 
Kolynos (Incorporated), [1980] 1 Oh. 628 ; 
Pockney v. Atkinson (1929), 142' L. T. 186; 
Bshelby v. Federated European Bank, Ltd., 
[1982] 1 K. B. 423 ; A.-G. of Trinidad & 
Tobago v. Gordon Grant Sc Co., [1986] A. C. 
682. 

8276. Add. Annotation : — As to (2) Retd. Hyman 
v. Hyman, Hughes v. Hughes, [1929] P. 1. 

8280. Add. Annotations : — Reid. Hyman v. Hyman, 
Hughes v. Hughes, [1929] P. 1 ; A.-G. of 
Trinidad Sc Tobago v. Gordon Grant Sc Co., 
[1936] A. O. 632. 

8282; Add. Annotations : — Consd. Cantiare San 
Rooco S. A. v. Clyde Shipbuilding & Engineer- 
ing Co., [1924] A. C. 226 ; Graves v. Cohen 
(1929), 46 T. L. R. 121 ; Dies v. British & 
International Mining & finance Corpn., 
[1939] 1 K. B. 724. Retd. Cohen v. Sefiar, 
[1926] 1 K. B. 636 ; Hyman v. Hyman, 
Hughes v . Hughes, [1929] P. 1. 

8898. Add. Annotation : — Retd. Tredegar v. Har- 
wood, [1929] A. O. 72. 

8805. Add. Annotation: — Dlstd. Cammell, Laird 
Sc Co. v . Manganese Bronze Sc Brass Co., 
Ltd., [1938] 2 K. B. 141. 

8808. Add. Annotation: — Retd. Tredegar v. Har- 
wood (1927), 44 T. L. R. 17. 

8809. Add. Annotation : — Retd. Edmonson v. 
Ropner (Sir R.) Sc Co. (1936), 79 Sol. Jo. 777. 

8810. Add. Annotation : — Retd. London Sc North 
Eastern Ry. Co. v. Blundy, Clark Sc Co. 
(1981), 20 Ry. Sc Can. Tr. Cas. 92. 

8814. Add. Annotation: — Retd. London Sc North 
Eastern Ry. Co. v. Blundry, Clark Sc Co. 
(1981), 20 Ry. Sc Can. Tr. Gas. 92. 

8824. Add. Annotations : — Consd. Curtis Moffat v. 
Wheeler, [1929] 2 Ch. 224 ; Caney v. Leith, 
[1987] 2AUB.E. 632. 


8824a. .] — In an agreement for the 

assignment of a certain l e ase it was stated 
that the agreement was “ subject to the 
purchaser's solr. approving the lease." The 
purchaser's solr. did not approve the existing 
lease by reason of various terms therein con- 
tained. The vendors sought to enforce the 
agreement by specific performance : — Held : 
the agreement was conditional on the pur- 
chaser's solr. approving the lease, Sc, in the 
absence of mala fldes or unreasonable conduct 
on the part of the solr., there was no enforce- 
able contract unless Sc until the solr.'s 
approval was obtained. 

Per Farwell, J. : it is not, in a case of this 
sort, for the ct. to consider Sc hear evidence 
from the solr. with regard to what view he 
took of the matter, or anything of that sort. 
The ct. has to look at the document of which 
the solr. has expressed disapproval, Sc, if 
that disapproval can be given bond fide Sc 
without any unreasonable conduct on the 
part of the solr., then the ct. is bound to say 
that the condition has not been fulfilled. — 
^ Caney v. Lbxth, [1987] 2 All E. R. 682 ; 166 

* L. T. 483 ; 63 T. L. R. 696 ; sub nom. 

Carey v. Leith, 81 Sol. Jo. 367. 

26. Add. Annotation : — Consd. Caney v. Leith, 
[1937] 2 All E. R. 632. 


8827. Add. Annotations : — As to (2) Consd. Sullivan 
v. Constable (1932), 48 T. L. R. 267. Retd. 
Hall v. Brooklands Auto-Racing Club (1932), 
48 T. L. R. 646. As to (6)Apld. Meyrick 
v. Dyson (1926), 41 T. L. R. 368. Generally, 
Retd. British American Continental Bank v. 
British Bank for Foreign Trade, [1926] 1 
K. B. 328. 


8828. Add. Annotations : — Apld. Baldry v. Mar- 
shall, [1926] 1 K. B. 260; Barker v. Agius 
(1927), 43 T. L. R. 761 ; Huntoon Co. v. 
Kolynos (Incorporated), [1980] 1 Ch. 628. 
Consd. Sullivan v. Constable (1932), 48 
T. L. R. 267. Refd. Andrews Bros. (Bourne- 
mouth), Ltd. v. Singer Sc Co., [1934] 1 K. B. 
17 ; Cammell, Laird Sc Co. v. Manganese 
Bronze Sc Brass Co., [1934] A. C. 402. 

After this case add 44 See, also. Companies, 
No. 814a." 


8880. To the cross-references following this case 
add 44 As regards bills of exchange .] — See 
Bnx 8 of Exchange, Vol. VI., pp. 79-93." 

3889a. .] — It is a general rule that covenants 

are to be treated as independent rather than 


PART VII. SECT. 9* SUB-SECT. ft. 

li. Lease of hotel .} — The lessees 

of an hotel property, upon prohibition 
. — ^ sued f 


coming into force ___ I 

a declaration that the leaee of 


for 

the 


premises Sc an agreement to purchase 
the chattels in the hotel were ter* 
ruinated through failure to obtain a 
licence: — Held: the abolition of the 
bar was a risk that must be undertaken 
by the lessee, tt being a case not of 
total destruction of the subject-matter, 
but a oaee of sterility. — Cheerier Sc 
Orton «. McrffeEgonr Sc Pennington, 

rionj a w. wTr. 8 : n Alta. l. r. 

270 ; SI D. L. E. 689.—CAN. 

PART VII. SECT. 8, SUB-SECT. 8. 
8278 i. Rees*.. [10241 A. a 226 J 08 
L. J. P. 0. 86 ; ISO L. T. 610. 

PART Vll. SECT. 11, SUB-SECT. l.—A. 

SftOA I. Performance bums to eatte* 
faation of other p a rty Wh e t her party 
bound io decide reasonably or mtuGdio 


decide arbitrarily — Bond fide daemon.) 
— Pitt, agreed to piaoe sods around 
defts.’ power bouse to their satisfaction. 
Defts., not being satisfied with the 
sods or the work, oanoeiled the con- 
tract. In an action tor damages tor 
breach of oontrant, the Jury found that 
defts. had acted honestly but un- 
reasonably: — Bold: the Judgment of 
defts. honestly arrived at was final. Sc 
pltf. was not entitled to recover. — 
Truman c. Ford Motor Co. of 
Canada. Lid., [1926) 1 D. L.R. 060 ; 
88 O. Cn. 317.-* CAN. 

si. Rsoeipt of money Duty to 
ooftsct.}— A contract provided for a 
percentage of the moseys reoelved by 
one party to be paid to the other i — 
Held : Uabftlty oonld not be evaded by 
failure to collect the moneys; but 
where there was good reason to suppose 
that litigation for the purpoee of 
collection would be useless, there wee 
no duty to litigate. — N obtAsrn Pipe 
Line Co. v. Canadian Gar Co., £2024) 
4D.LB. 1111.-— CAM. 
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PART VIL SECT. 11. SUB-SECT. 1.— 
B. (a). 

a i. Agreement to sen dealer’s 

business subject to granting of lieenos by 
licensing officer. fc—RAJ ah v. Suxucan 
(1027). 48 N. L.R. 809.— S. AJP. 

PART VIL SECT. 11. SUB-SECT. 1.— 

D. (to. 

8881 1. .} — Since, after con- 

sidering the whble of the oontract In 
question herein, it was found that the 
covenant by pltf. which he had broken 
was not the sole consideration, but only 
part of the consideration, for the cove- 
nant broken by defts. : — Held : they 
were not mutual conditions but inde- 
pendent covenants &, therefore, each 
side was entitled to damag^— SmysR 
v. Cummins, [1989] 2 W. wTe. 820. — 
CAN. 

e L .! — Hswfax St Qsrm 

tom OOAX. St BY. Oo. u. Grbooet, 
Mr.2nded.7tT.-OAM. 
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m conditions precedent, especially where 
some benefit has been derived by the cove- 
nantor (Pollock, C.B.), — Nbwsok v. Shy- 
thhos (1858), 8 H, & N. 840 ? 28 L. J. Ex. 
97 ; 32 L. T. O. & 110 ; 157 B. R. 707. 
Annotation : — Retd. Kldner v. Stimpeon (1918), 84 T. L. R. 
484. * 

8340. Add. Annotations : — Retd. Guy-Pell v. 

Foster, [1980] 2 Oh. 169 ; . H untoon Co. v. 
Kolynos (Incorporated), [19803 1 Oh. 528. 
8846. Add. Annotations: — Reid. Guy-Pell v. 
Foster, [1980] 2 Oh. 109 ; Huntoon Co. v. 
Kolynos (Incorporated), [1980] 1 Oh. 528. 
8851. Add. Annotations : — Consd. Huntoon Oo. v. 
Kolynos (Incorporated), [1930] 1 Oh. 528. 
Held. Guy-Pell v. Foster, [1930] 2 Ch. 109. 

3879a. Provided “ undertaking ** carried out] 

— BbUFF V . CONYBBAHE (1868), 17 L. T. 
664, Bx. Oh. ; revsg. (1802), 13 0. B. N. 8. 
263. 

Annotation: — Gonad. London Oorpn. v. Sandon, London 
Oorpn. v. Met. Ry., Met. By. v. London Oorpn. (1872), 26 
L. T. 86. 

3882. Add. Annotation : — Reid. A.-G. for Ontario 
v. Perry, [1934] A. C. 477. 

8406. Add. Annotation: — Reid. United Indigo 
Ohemical Oo. v. Robinson (1931), 49 R. P. O t 
178. 

8407. Add. Annotation : — Reid. Huntoon Oo. v. 
Kolynos (Incorporated), [1930] 1 Oh. 528. 

8408. Add. Annotations : — Consd. Huntoon Oo. v. 
Kolynos (Incorporated), [1930] 1 Oh. 528. 
Reid. Guy-Pell v. Foster. [1930] 2 Ch. 169. 

3447. Add. Annotation: — Reid. Cohen v. Sellar, 
[1920] 1 K. B. 536. 

8487. Add. Annotations : — Reid. British & Boning- 
tons v. North Western Cachar Tea Co., [1923] 
A. C. 48 ; Never-Stop Ry. (Wembley) v. 
British Empire Exhibition (1924) Incorpo- 
rated, [1920] Oh. 877. 


8490. Add. Annotation : — Reid. British & Boning- 
tons v. North Western Cachar Tea Oo., [1923] 
A. 0. 48. 

8494. Add. Annotations .—Reid. United States 
Shipping Board v. Burrell, [1923] 2 K. B. 
739 i Anglo-Newfoundland Development Oo. 
v . Pacific Steam Navigation 0o. t [1924] A. O. 
406; Oohen v. Sellar, [1926] 1 K. B. 586; 
Millar’s Machinery Oo. v. Way & Son (1935), 
40 Com. Gas. 204. 

8495. Add. Annotation .—Reid. United States 
Shipping Board v. Burrell, [1928] 2 K. B. 789. 

8600. Add. Annotation : — Reid. British & Boning- 
tons v. North Western Cachar Tea Oo., [1923] 
A. 0. 48. 

8505. Add. Annotation : — Reid. Suhr (R. F. H.) 
v. Crofts (Engineers), Ltd. (1932), 49 R. P. 0. 
359. 

8508. Add. Annotation: — Dlstd. Chilllngworth v. 
Eache, ri923] 1 Oh. 570. 

8509. Add. Annotation : — Reid. Samuel v. Dumas, 
[1924] A. 0. 431. 

8518. Add. Annotations : — Consd. Acties Nord- 
Osterso Rederiet v. Casper, Edgar (1923), 
28 Com. Oas. 222. Reid. British & Boning- 
tons v . North Western Cachar Tea Oo., [1923] 
A. 0. 48 ; Foley v. Classique Coaches, Ltd., 
[1934] 2 K. B. 1. 

8514. Add. Annotation : — Reid, Admiralty Oomrs. 
v. Chekiang (Owners), [1920] A. 0. 037. 

8519. Add. Annotations: — Reid. Lawrence v. 
Hayes, [1927] 2 K. B. Ill ; Earle v. Hems- 
worth R. D. O. (1928), 44 T. L. R. 005 ; Re 
Pinto Leite, Ex p. Des Olivaes, [1929] 1 Oh. 
221 . 

8520. Add. Citation: — Revsd . sub nom. Nichols 
v. North Metropolitan Railway & Canal 
Co. (1894), 71 L. T. 830, O. A. 


PART VIL SECT. 11, SUB-SECT. 1.— 
D. (o). 

3878 i. Promise by party to pay — 
Out of particular fund.] — Deft, lnsur- 
anoe assocn. was incorporated on 
Apr. 10, 1929. Two days later, in a 
letter on the assoon.'s notepaper. signed 
by the deft. M. as chairman of directors 
Sc by the secretary. Sc addressed to 
pltf. oo., an agreement was made, in 
consideration of an advance by pltf. 
of a sum not exceeding £600 for pre- 
liminary expenses to secure members, 
“to refund the amount advanced as 
moneys are received from the members' 
applications.*' The last paragraph of 
the letter stated (inter alia). “In con- 
sideration of your doing this we agree 
to refund the full amount of money 
received for expenses.** Pltf. oo. sued 
both M. Sc the assocn. to recover the 
money so advanced : — Held .* the letter 
contained an unequivocal undertaking 

S deft, assocn, to refund the amount 
vanoed. Sc did not make the receipt 
of moneys from members' applications 
a condition precedent to its liability. — 
Associates! Investment Under- 
writers (N.Z.), Ltd. «. Mackenzie 
Sc Dominion Mutual Insurance 
Assocn., (19891 N. Z. L. R. *91.— 
NX 

PART VIL SECT. 11, 8UB-SSCT. 1.— 

D. (A 

•a. Timber Homes — Condition ag ain s t 
employment of Chinese or Japanese.) 
-i^eondito to * 


UWWC 4MMUU Act (B. C.), 
that no. Chinese or Japanese snoui 
be employed in oon nc ot ton then 
with Is one of the tS w tow 
of the licence. — A.-G. FOB 


Columbia v. Brooks. Bidlake Sc Co., 
[1922] 3W.W.R.B; 63 8. O. R. 466.— 
CAN. 

•d. Contract for sale of currency — 
Payment condition precedent to delivery.) 
— Walsh v. Brown (1868), 18 O. P. 
60.— CAN. 

sf. Selling agency agreement .1— 
Auohterlonie v. Arms (1876), 26 
C. P. 403.— CAN. 

sk. Agreement to sell land for church — 
If (xmorcgaHon brought tog ether. ] — Held : 
although at first conditional, the con- 
tract, by reason of a congregation 
having assembled, became absolute. — 
A.-G. v. Christie (1867), 13 Gr. 496. — 
CAN. 

PART VII. SECT. 11, SUB-SECT. 1.— 
E. 

3428 i. General rule.) — Where a 
document is sufficiently dear Sc 
certain. Sc payment ^depends on some 
simple condition or event, it is sufficient 
tor pltf. to allege that the condition 
has been compiled with or the event has 
happened. The onus then lies on deft, 
to snow that what was intended by the 
document sued on to be a oonditlon 
precedent to entitle pltf. to succeed 
has not been compiled with. — Union 
Share Agency jk Investment, Ltd. 
(Liquidators) «. Spain (1927), 4 8 
nTL. R. 343.— S. AT. 

PART Vl|. SECT. 11, SUB-SECT. 8.- 
A. (b>. 

n i. The conside rati on for 

a quit -claim deed wasthe m a in tenance 
of the jgsntpr Sc pltf. dying their 


the death of the^rrantor, 


deft, married. Sc pltf. left Sc 

43 


dearly 
i deft/s 


where : — Held : as it was 

meant that pltf. would live in < 

house Sc be maintained there 6y him. 
Sc as she had no valid excuse for leaving 
him, deft, was not obliged to provide 
for her support elsewhere. — Comean 
v. Leblanc, [19231 2 D. L. R. 1076 ; 
66 N. S. R. 201.— CAN. 


PART VIL SECT. 11, SUB-SECT. 3.— 
A. (o). 

8609 1. What amounts to waiver .) — 
Bowes v. Chalsyeb, [1928J V. L. R. 
296 ; 32 O. L. R. 169.— AUS. 


sm. Doctrine of waiver — Whether 
applicable to Grown .] — The Crown is 
bound by the doctrine of waiver as 
relates to conditions or forfeitures in 
contracts to which the Crown is a 
party, 8c by accepting payment of 
Instalments subsequent to the dates 
stipulated in the contract the officers 
of the Govt, waived any right arising 
on behalf of the Crown to rescind or 
vary the contract by reason of sup- 
pliant’s defaults. — Sykes v. R., [19391 
Ex. O. R. 77.— CAN. 


PART VIL SECT. 11, SUB-SECT. 8.— 

0. 

8621 1. Right of defaulting party to 
sue other party — Recovery of deposit.}-— 
Deft*. contracted to supply pltf. with 
a quantity of lumber to be loaded on 
pars in July, 1920. Defts. hauled the 
► the 


„ .j do. upon 

which the lumber could he loaded 
Held : an action by pltf. to reoover a 
deposit paid on the contract must be 
dismissed. — Glennie v Rushton 
(1922), 66 N. S. R. 630. — 0AM. 
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8751. Add. Annotation : — Held. Albemarle Supply 
Oo. v. Hind, [1028] 1 K. B. 807. 

8752* Add. Annotation: — Retd. British A North 
European Bank v. Zalzstein, [1927] 2 E. B. 92. 

8768. Add* Annotation : — Coxtsd. Allen v. Royal 
Bank of Canada (1925), 41 T. L. R. 625. 

8781. Add. Annotation: — Gonad. Allen v. Royal 
Bank o! Canada (1925), 41 T. L. R. 625. 

8784. Add* Annotation: — Held. Allen v. Royal 
Bank of Canada (1925), 41 T. L. R. 625. 

8784a. •] — Hall v. Padley (1928), 156 L. T. 

Jo. 88. 

8784b. — « — .] — Pltf. granted a bill of sale over 
certain furniture to a moneylender, &, as 
she was unable to pay him the first instalment 
when it became due, defte. agreed to advance 
to her £1,000 on another bill of sale for 
the purpose of paying him off & of having 
her furniture released from the first bill ol 
sale. Pltf. accordingly received a cheque for 
£1,000 from defts. & after receiving it she 
executed the second bill of sale, which stated 
that the consideration for it was £1,000 paid 
‘to pltf. In an action by pltf. to restrain defts. 
from disposing of the furniture comprised 
,in the second bill of sale, pltf. relied on Bills 
of Sale (1878) Amendment Act, 1882 (c. 43), 
s. 8, & she contended tiu.fc the real con- 
sideration was the payment off of the money- 
lender & the release Of her furniture from the 
first bill of sale : — Held : the consideration 
. for the second bill of sale was the loan of 
£1,000, & as a cheque was a good payment 
until dishonoured there was no need to state 
in the second bill of sale that the payment 
was by cheque, & therefore, as the considera- 
tion was correctly stated in the second bill of 
sale, the action failed. — D’Usez v. Traffic s& 
Discoveries, Ltd. (1924), 40 T. L. R. 441. 

87840. .] — If a bill of exchange or note be 

taken on account of a debt & nothing be 
said at the time, the legal effect of the trans- 
action is that the original debt remains, but 
the remedy for it is suspended till the maturity 
of the instrument in the hands of the creditor, 
If the bill or note is given not by the debtor 
but by a stranger, the action for the original 
debt & equally suspended. — Ajllen v. Royal 
Bake of Canada (1925), 95 L. J. P. C. 17; 
184 L. T. 194 j 41 T. L. R. 625, P. C. 

8808. Add. Annotation : — Consd. Vanbergen v. St. 
Edmunds Properties, Ltd., [1938] 2 E. B. 
223. 


8806. Add* Annotation: — Hold. Allen v. Royal 
Bank of Ganada<41925), 41 T. L. R. 625. 

8818. Add* Annotation .‘—Held. Jones v. Waring 
& Gillow, [1926] A. O. 670. 

8817. Add. Annotation: — Consd. Allen v. Royal 
Bank of Canada (1925), 41 T. L. R. 625. 

8818. Add. Annotation: — Consd. Allen v. Royal 
Bank of Canada (1925), 41 T. L. R. 625. 

8820. Add the following para. : — 

Deft, sold to pltf. co. his business as 
existing on Dec. 31, 1887, with the goodwill, 
stock-in-trade, & “ all book & other debts due 
to the vendor in connection with the said 
business, & the full benefit of all securities 
for such debts.” On Jan. 1, 1888, deft, had 
in his possession cheques & bills of exchange, 
given for trade debts, which had been received 
by him before that date & were subsequently 
honoured : — Held : the trade debts, having 
been paid, did not pass to the co., & that the 
cheques & bills were not securities within 
the meaning of the agreement. — Hadley 
(Felix) & Co. v. Hadley, [1898] 2 Ch. 680. 

&833. Add. Annotation: — Consd. Allen v. Royal 
Bank of Canada (1925), 41 T. L. R. 625. 

8864. Add. Annotation : — Reid. Be Houlder, [1929] 
1 Ch. 205. 

8869a. Payment into bank to account ol creditor’s 
solicitors.]-- Variation in the performance of 
a promise is no consideration for forbearance 
by the promisee where in fact it is allowed at 
the promisor’s own request. 

Pltf., being indebted to defts., an agree- 
ment was made between him & defts.’ solrs. 
that, if he would pay the amount of the debt 
into a bank in the country for the credit of 
defts.* solrs. in London, that payment would 
satisfy all sums which he owed to defte. & 
a bkpcy. notice which they had issued in 
respect of part of the debt would not be 
served on him. Pltf. alleged that he carried 
out his part of the agreement, but that, in 
breach thereof, defts., by a clerk of their 
solrs., served him with the bkpcy. notice. 
In an action for damages for breach of the 
agreement it was held, that, as pltf. by the 
agreement was not to pay his debt to his 
creditors, but was to pay the money" to the 
account of defte.’ solrs., which he was not 
under any obligation to do, there was suffi- 
cient consideration to prevent the agreement 
being nudum pactum So pltf. was entitled to 
maintain an action for breach of the agree- 
ment. On appeal : — Held : on the evidence 


PART VIII. SECT. 3. SUB-SECT. 5. — F. 


Oo.. Ltd.. 11933) 8 D. L. R. 366 : 16 
Seek. L. XU 504 ; [1933] 1 W. W. XL 
1144. — CAM. 

PART VIII. SECT. 8, SUB-SECT 8.— 

G. (b) 1. 

3736 ft v. , 1 — BaBinkau t>. Boca- 

QUIB, [1986] 1D.L.E, 863.— CAN. 

PART VIII. SECT.^, WB-SECT. 5.— 

8799 ft. Acceptance in mtiafaetkm 
gueetion ©//acLK- The keeping A using 
of * cheque banded to a. creditor on 
debtor's condition that it is to be 
taken In satisfaction of a claim for a 
larger amount, 6t with words on the 


cheque so intimating, is not conclusive 
In law of an aooord & satisfaction; 
whether tt was accepted in satisfaction 
of the claim is a question of fact. — 
Peterson t>. Flack. (19831 3 D. L. R. 
133; 16 Saak. L. R. 493; [1983] 
1W.W.R, 1389.— CAM. 

PART V1IL SECT. 3, SUB-SECT. 6. 

— G. (t) i. 

3882 tv. .] — In an action for 

damages pltf. alleged that deft, had 
negligently set out a fire which 
destroyed pltf. 'a granary 8c wheat 
therein. The defence pleaded was 
that deft, had given pltf. a promissory 
note in satisfaction of his malm. The 
note had not been paid Held .* in 
the absence of evidence of an express 
or implied agreement under which pltf. 
took the note In satisfaction ofMe 
claim, tbs action lay; the only effect 

46 


of the note being to oonvert the 
from an unliquidated one to a liquidated 
one, the amount of the note being 
taken to he the amount which the 
parties had agreed on as tnat for which 
the tortfeasor was liable, subject, in the 
present ease, to a deduction of the net 
amount received by pltf. on a sale of 
part of the wheat which the parties had 
agreed pltf. should deduct from the 
note.— G jxspal s. Bxbgu, [1936J 3 
W. W. R. 896.— CAN. 


PART VIII. SECT. 3, SUB-SECT. 6. — K. 
sr. Agreement by creditor* to work 


mentioned 


oahtaMe — Mine valueless — Formation of 


133.— CAM. 
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the concession made by defta. as to time & 
place of payment of the debt was entirely 
to oblige pltf. & that no benefit thereby 
accrued to defta. ; &, that being so, the 
agreement was a mere nudum pactum & gave 
no cause of action for breach of contract. — 
Vanbergen v. St. Edmunds Properties, 
to., [1933] 2 K. B. 223 ; 102 L. J. K. B. 
369 ; 149 L. T. 182, 0. A. 

3869b. Assignment of funds — Orders for foreign 
Government. }— During the Great War a 
number of ships belonging to pltfs., a group 
of Finnish shipowners, then Russian subjects, 
were requisitioned by the Russian Govt. & 
placed at the disposal of the British Govt., 
who paid the Russian Govt, for the use of 
the ships. Pltfs., having received no pay- 
ment from the Russian Govt., either before 
or since the revolution of 1917, in respect of 
the sums which they claimed to be due to 
them for hire of the ships & as compensation 
for those which were lost, sued defts., an 
English bank, who held funds deposited with 
them by the Russian Govt, before the 
revolution. Pltfs. claimed that they were 
the legal assignees of a specified part of those 
funds equal to the sums due to them in 
respect of the ships. As evidence con- 
stituting assignments pltfs. produced copies 
of orders duly issued by the responsible 
department of the Russian Govt. : — Held : 
the documents did not constitute an agree- 
ment between the Russian Govt, as repre- 
sented by that department Sc pltfs. for the 
assignment to the latter of any part of the 
funds in question ; the documents amounted 
to no more than a direction that the neces- 
sary steps should be taken to direct payment 
to pltfs. out of the funds ; there was no evi- 
dence that the steps directed to be taken 
were ever taken ; Sc no intention to make an 
assignment to pltfs. could be inferred from 
the documents. — Finska Angfartygs A/B 
v . Baring Bros. Sc Co., Ltd. (1938), 54 
T. L. R. 1031 ; 82 Sol. Jo. 603, C. A. Affd. 
[1940] 1 All E. R. 20 H. L. 

38690. .] — Russian & English Bank 

v. Baring Bros. Sc Co., Ltd. (1938), 54 
T. L. R. 1035, C. A. 

Annotation : — Reid. Finska Amrfnrtygs A/B v. Baring Bros. 

* & Co., Ltd. ( 1938 ), 54 T. L7r. 1031 . 


Sub-sect. 6. — In What Currency and at 
What Rath of Exchange Payment must 
be made. 

See Money and Money-Lending, Vol. XXXV., 
pp. 109-176, Sc Supp. 

3874. Add, Annotation : — Reid. Abram S.S. Oo. 
v . Westville Shipping Oo., [1928] A. C. 773. 

3880. Add, Annotation : — Refd. Albemarle Supply 
Oo. v. Hind, [1928] 1 K. B. 307. 

8882. Add. Annotation : — As to (2) Consd. Stepney 
Corpn. v. Osofsky, [1930] 3 All E. R. 494. 

3883a. .] — On Sept. 17, 1935, a certain sum 

was owing by reap., a licensed street trader, 
to applt. corpn., in respect of removal of 
refuse Sc other services. During the period 
from Sept. 18, 1935, to Mar. 17, 1930, further 
sums became due for similar services, &, 
during the same period, certain payments 
were made by resp. to applt. corpn. Resp. 
did not specifically appropriate any of these 
payments to any particular charges. Applt. 
corpn. purported to appropriate 'the pay- 
ments in satisfaction of the arrears of earliest 
date, &, on Mar. 17, 1930, sought to recover 
the balance alleged to be due. The justices 
thought that reSp. believed that he was 
making payments towards current dues, & 
decided that the appropriation by applt. 
corpn. was not, Sc could not be properly 
made, Sc they held that applt. corpn. could 
not recover a sum larger than the difference 
between the money due in respect of the 
■ period from Sept. 18, 1935, to Mar. 17, 1930, 
& the amount paid by resp. during that 

S eriod. Applt. corpn. appealed, contending 
lat, in the absence of specifio appropriation 
by resp., applt. corpn. was entitled to 
appropriate the payments, to satisfy any 
arrears, even though the arrears might be 
irrecoverable at law : — Held : the justices 
had not found that there has been any 
appropriation by resp. — Stepney Corpn. v. 
Osofsky, [1937] 3 All E. R. 289, 0. A. 

3905. Add. Annotations : — Apld. Albemarle Supply 
Oo. r. Hind (1927), 43 T. L. R. 652. Held. 
Albemarle Supply Co. v. Hind, [1928] 1 K. B. 
307 ; Stepney Corpn. v. Osofsky, [1930] 3 
All E. R. 494. 

3909. Add. Annotation : — Refd. Albemarle Supply 
Co. v. Hind, [1928] 1 K. B. 307. 
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3871 i. By debtor — How far creditor 
bound by debtor's appropriation .] — A 
creditor cannot appropriate in opposi- 
tion to his debtor's expressed Intention. 
— Dasharathi Ghosh v. Khondkar 
Abdul Hannan (1927), I. L. R. 56 
Jalo. 624.— IND. 


3871 II. 


-.] — Kaulbach v. 


Eiohbl, [1930] 1 D. L. R. 983; 1 
M. P. R. 383.— CAN. 

8870 i. j — A debt owing from 

a creditor to his debtor cannot be 
considered as a payment by debtor 
until bo consents to the creditor re- 
taining it Sc applying it on his indebted- 
ness. — Matxhbwbon v. Thompson, 
[1925] 2 D. L. R. 1211; (1925] 2 
W. W. B. 161 ; 19 Sask. L. R. 420.— 
CAM. 


8878 IL 


-.] — A person who pays 


money has a right to apply that pay-, 
ment to any of the debts which bo 
owes. — A xbkbt 9 . Btobet, (19261 4 
D. L. R. 874.— CAN. 

8884 m, .} — Where a debtor, 

who owes more than one debt to the 
same creditor, makes a payment with- 


out appropriating it towards the dis- 
charge of any particular debt, the right 
of the creditor to appropriate the 
amount paid towards any of the debts 
due to him continues up to the time 
when he applies the payment towards 
the discharge of a particular debt. — 
Manistt 9 . Jameson (1925), I. L, R. 
5 Pat. 826.— IND. 

3884 iv. .(—Where a 

debtor owes several debts to one person 
Sc makes a payment to him, but has 
not taken advantage of the privilege 
conferred upon him by Indian Contract 
Act. s. 59, the creditor is at liberty to 
apply the payment In liquidation of 
any lawful debt actually due & pay- 
able to him from debtor. — Relu Max 
v. AHMAD (1925), L L. R. 7 Lab. 17.— 
IND. 


v, ... ~ .1 — FRASKB 9 . 

Loots (1868b 10 Gr. 207.— CAN. 

3884 vi. .] — Dashahathi 

Ghosh v, K&ondkab Abdul Hannah 
(1927), I. L. R. 550&C. 624.— USD. 

When paymentaaro) mmired gener * 
on account at a debt, which is In j 
interest Sc In parbpdnoipal Sc no a 
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appropriation Is made, they are 
treated as applicable to interest in 
priority to principal. — F alk v. Hauoh 
(1935), 53 C. L. R. 183; (1935] 

V. L. R. 238 ; 41 Argus L. R. 255 ; 
9 A. L. J. 70.— AUS. 

PART VIII. SECT. 8, SUB-SECT. 7.— C. 

8918 I. Mortgage debt — Or 

simple contract debt.] — A mtgee.. In 
receipt of the rents Sc profits of the 
mortgaged premises, sola goods to the 
mtgor., 8c the latter assented to the 
receipts being applied first in payment 
of the account for goods sold : — Held : 
an Incumbrancer, whose rights accrued 
after the settlement, was not entitled 
to take the position that the rents Sc 
profits necessarily Sc irrevocably re- 
duced the mtge. as they wore received. 
— Mitchell e. Saylor (1901), 21 
C. L. T. 224 i 1 O. L. R. 456.— CAN. 

3918 if. .1 — Be 

Bbown (a Bankrupt) (1851), 2 Gr. 
111.— CAN. 

n i. Running account .J — Petri* 

(L.), Ltd. v . Frizzle, (1925] 4 D. L. R. 
846 ; on appeal, 11926] 2 D.L. R.419; 
[1926] 1 WTW. R. 905,— CAN. 
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8929. Add. Annotation : — Reid. Stepney Corpn. v. 
Osofsky, [1936] 3 All E. R. 494. 

8930. Add. Annotations : — Reid. Albemarle Supply 
Co. v. Hind, [1928] 1 K. B. 307 ; Re Blake, 
Re Minahan’s Petition of Bight, [1932] 1 Oh. 
64. 

8946. Add. Annotations : — Consd. Leeson v. Leeson, 
[1936] 2 K. B. 156. Reid. Stepney Corpn. v, 
Osofsky, [1936] 3 All E. R. 494. 

8949a. .] — Where a creditor appro- 

priates his debtor’s payments in his books 
without communicating the appropriation to 
the debtor, the creditor is not bound by the 
appropriation. — London & Westminster 
Bane v . Button (1907), 61 Sol. Jo. 468. 

3950a. .] — An appropriation of a payment 

cannot be inferred from an intention m the 
mind of the debtor uncommunicated to the 
creditor. It can only be inferred from cir- 
cumstances known to both parties. 

A husband & wife separated under an oral 
agreement by which the husband agreed to 
pay his wife £3 a week for the maintenance 
of herself & their child, B. Later the parties 
entered into a written agreement by which 
the husband agreed to pay the wife £300 by 
weekly instalments of £2 a week in respect 
pf certain premises which belonged to them 
jointly. The agreement provided that on 
the failure of the husband t» pay any instal- 
ment he became liable to pay forthwith the 
balance of the £300 then due. The husband 
afterwards sent to his wife £5 each week under 
. the two agreements. The wife subsequently 
obtained a decree nisi for the dissolution of 
her marriage, & the husband after the lapse 
of a week, on the advice of his counsel in the 
Divorce Ct., sent each week to the wife £3 
only. The wife sued the husband to recover 
£92 as being due under the written agreement 
in respect of the purchase of the house. The 
husband alleged that he had appropriated 
the £3 which he sent each week as to £2 in 
respect of the weekly instalments due under 
the written agreement, & as to £1 for the 
maintenance of the child B., & he alleged that 
he sent a slip to his wife with the first pay- 
ment of £3 containing the words : “ This is 
for the house & B.” The wife, however, 
denied having received the slip. No notice 
to produce it was given. The county ct. 
judge, however, admitted secondary evi- 


dence of its contents, & held that, even if 
the slip was not sent, the husband had appro- 
priated the payments to the weekly instal- 
ments due in respect of the house. On appeal 
by the wife it was admitted that secondary 
evidence as to the contents of the slip was 
inadmissible : — Held : there must be some- 
thing more than an intention of the debtor 
uncommunicated to the creditor to amount 
to an appropriation by the debtor ; there 
must be a notice, express or implied, to the 
creditor to inform him of the appropriation. 
There was no evidence upon which the county 
ct. judge could find that there had been an 
appropriation by the debtor. — L eeson v. 
Leeson, [1936] 2 K. B. 166 ; [1936] 2 All 
E. R. 133 ; 105 L. J. K. B. 362 ; 154 L. T. 
710 ; 52 T. L. R. 461 ; 80 Sol. Jo. 424, C. A. 

Annotation : — Consd. Stepney Corpn. v. Osofsky, [193G] 3 All 
E. R. 494. 

8961. Add. Annotations: — Ref d. Albemarle Supply 
Co. v. Hind, [1928] 1 K. B. 307 ; Holder v. 
I. R. Comrs. (1932), 48 T. L. R. 365; Phila- 
delphia National Bank v. Price, [1937] 3 All 
E. R. 391 ; Taylor v. Taylor, [1938] 1 K. B. 

. 320. 

8977. Add. Annotations : — Refd. Albemarle Supply 
Co. v. Hind, [1928] 1 K. B. 307 ; Near East 
Relief v. King, Chasseur & Co., [1030] 2 K. B. 
40. 

3990. Add. Annotation : — Refd. Albemarle Supply 
Co. v. Hind, [1928] 1 K. B. 307. 

3998. Add. Annotation : — Refd. Madras Official 
Assignee v. Krislmaji Bhat (1933), 49 T. L. R. 
432. 

4000. Add. Annotations: — Refd. Re Wait, [1927] 1 
Ch. 606 ; Madras Official Assignee v. Krish- 
naji Bhat (1933), 49 T. L. R. 432 ; Taylor v . 
Taylor, [1937] 3 All E. R. 571. 

4001. Add. Annotation : — Refd. Re Wheeler & Co., 
Trustee v . Kirby & Grainger (1933), 102 
L. J. Ch. 341. 

4003. Add. Annotation : — Refd. Madras Official 
Assignee v. Krishnaji Bhat (1933), 49 T. L. R. 
432. 

4008. Add. Annotation : — Refd. Harrods, Ltd. v . 
Tester, [1937] 2 All E. R. 236. 

4009. Add. Annotation : — Refd. Houghton v. Not- 
hard, Lowe & Wills (1927), 44 T. L. R; 76. - 

4017. Add. Annotation : — Refd. Smith v. Wood, 
[19291 1 Ch. 14. 


8086 U. .) — Although, 

In the absence of an appropriation by 
the debtor, a creditor may apply a 
payment or part thereof towards 
satisfaction of a statute-barred debt, 
such an appropriation will not revive 
the residue of that debt. — Burton v. 
Hunter, [1081] 2 W. W. R. 301.— 


3034 I. Earlier debt .] — Under 

an agreement whereby deft*, undertook 
to pay through a co-operative assoc o. 
for goods supplied up to a certain 
amount by pltf. to tbe assoon. ! — 
Held: money paid to pltf. by tbe 
assoon. after the execution of the agree- 
ment could not be appropriated to a 
debt owing to pltf. under a former 
agreement of tbe same kind. — Con- 
vrixs Oo., Ltd. v. Goddard. [1926] 
1 W. W. R. 602 ; 22 Alta, L. R. 41.— 
CAN. 

8934 if. Arrears of salary — 

Unless e x p r opriation by debtor to current 
salary. }—J®e Logan (H. J.) Co. (Ont.), 
[192^2 D. lu R. 946 ; 7 O. B. R. 326. 


q i. .1 — McGregor v. 

Gauun (1848), 4 U.O.H 378.— CAN. 

s i. Disputed debt.] — Semble: 

where a creditor is owed more than one 
debt by the same debtor, but tbe 
amount of one of tbe debts is disputed, 
a payment made by tbe debtor gener- 
ally cannot be appropriated by the 
creditor to the disputed debt. — Jones 
v. UZBLMAK, [192912 D. Lr R. 464 ; 1 
W. W. R. 143; 23 a L II 854.— 
CAN. 

t I. .} — Ross v Perrauli 

(1867), 13 Gr. 206.— CAN. 

PART VIII. SECT. 8, SUB-SECT. 7.— 
E. (a). 

3961 1. Statement of rule.] — Scott 6c 
Pedxn v. Elliott. [19261 2 D. L. R. 
604; [1926] 2 W. W. B. 154; 37 
B. C. R. 143.— CAN. 

8961 II. .]— The rule in Clayton's 

Cass is at best merely a presumption. — 
Canadian Bank of Commerce c. 
Smith (19m 17 W. L. R. 135; 3 
Alta. L. R. 399.— CAN. 

48 


3962 v. .] — Canadian 

Bank of Commerce ». Smite (lftii), 
17 W. L. R. 136 : 3 Alta. L. R. 299.— 

CAN. 


3982 vi. .] — Lake v. 

Crosbik (1911). 9 Nfld. L. R. 490.— 
NFLD. 


3962 vii. 


-.] — A debtor has 


the right to apply a payment In any 
way he thinks nt, 6c If there are several 
debts he has a right to say to whloh of 
the debts tbe payment shall be applied. 
When there is no appropriation by 
the debtor, the creditor has the right 
to appropriate. Sc It seems that be 
may appropriate a payment to an 
unguaranteed debt. If neither the 
debtor nor the creditor makes any 
appropriation, the law appropriates 
the payment upon equitable principles, 
6c primd fade to the earliest debt.— 
Nash-Simington Co., Ltd. «. Cald- 
well, [1931] 1 W. W. R. 183.— CAN. 


at. .1 — Paradis 6c Sons v. 

Silesse, [1931] 3 M. P. R. 565.— 
CAN. * 
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4047. Add. Annotations: — Refd. Burke & TJn- 
sworth v. Elder Dempster lines, Ltd., [1939] 
3 All E. R. 339 ; Perkins v. Stevenson & 
Sons, Ltd., [1939] 3 All E. R. 697. 

4048. Add. Annotations : — Refd. Lind v. Johnson, 
[1937] 4 All E. R. 201 ; Burke & Unsworth 
v . Elder Dempster Lines, Ltd., [1939] 3 
All E. R. 339. 

4059a. .] — Feeney v. Firbeck Main Col- 
lieries, Ltd., [1926] 2 EL. B. 218 ; 95 

L. J. EL. B. 689 ; 134 L. T. 745 s 19 B. W. 
C. C. 33, C. A. 

4077. Add . Annotations: — Refd. Saunders v . 
Young’s Brewery (1925), 42 T. L. R. 136; 
British Russian Gazette & Trade Outlook, 
Ltd. v. Associated Newspapers, Ltd., Talbot 
v. Associated Newspapers, Ltd., [1933] 2 
EL. B. 616. 

4095a. Loan by director to private company — 
Part of loan remitted — Agreement that full 
loan provable in winding up.] — The managing 
director of a private co. lent to the co. 
£3,400. In Mar. 1935, he agreed that of that 
sum £1,612 6s. 8 d. t being the amount of the 
loss incurred in the first trading year of the 
co., should only be repaid to him by the co. 
while it was a going concern out of profits, 
but, if the co. went into liquidation, the 
whole debt was to rank on a par with the 
other unsecured creditors of the co. The 
agreement was set out in a minute of a board 
meeting & accounts drawn up by the 
accountants to give effect to that minute 
were signed by the managing director & his 
co-director. On the assets side of the account 


there was a statement with respect to 
general profit A loss account “ Net 
loss. £1,612 68. 8 d. less T.S. loan fund 
£1,612 6s. 8d.,” & nothing was carried into 
the assets column in respect of the debit 
balance of the profit & loss account. The 
liquidator postponed the director’s proof as 
to this sum of £1,612 6s. 8 d. until all creditors 
had been paid in full : — Held : in the absence 
of proof that any creditor had acted to his 
own detriment after having seen the balance 
sheet, there was no case of estoppel & the 
managing director was entitled to prove for 
the sum in question in competition with the 
ordinary creditors. — Re General Preserv- 
ing Co., Ltd., [1937] 1 Ail E. R. 693 ; 81 
Sol. Jo. 237. 

4119. Add. Annotation : — Consd. Re Porter (Wil- 
liam) & Co., [1937) 2 All E. R. 361. 

4130. Add. Annotation: — Refd. Richmond v . 
Savill, [1926] 2 K. B. 530. 

4132. Add. Annotation : — Refd. Josselson v. Borst, 
[1938] 1 EL. B. 723. 

4133. Add. Annotation : — As to (2) Consd. Smith 
v. Wood, [1929] 1 Ch. 14. 

4193. Add. Annotation : — Refd. Akt. Ocean v. 
Harding, [1928] 2 K. B. 371. 

4203. Add. Annotation : — Folld. Jenkins v . Jenkins, 
[1928] 2 K. B. 601. 

4285. Add. Annotations : — Refd. Lawrence v. 
Haves, [1927] 2 EL. B. Ill; Humphery v. 
Wilson (1929), 141 L. T. 469. 

4317a. .] — (1) One bond, be it of record or 

not, cannot merge another bond. — Higgens* 
Case (1605), 6 Co. Rep. 44 b ; 77 E. R. 320. 


Part IX. — Constructive Contracts. 


4325. Add. Annotation : — Refd. Re Debtor (No. 
627 of 1936), [1937] Ch. 156. 

4340a. Double payment by bank to client’s order.] 
— Pitts., a London bank, on telegraphic in- 
structions from a bank in Warsaw, which was 
acting for a Polish co., paid to defts. £2,000 
on account of a sum of over £4,000 owed by 
the Polish co. to defts. The Warsaw bank 


then wrote a letter of confirmation, but pltfs. 
mistook the letter for a direction to pay defts. 
a further sum of £2,000 & did so. Afterwards 
the Polish co., believing the sum paid off to 
be £2,000, told the Warsaw bank to arrange 
for the payment of another £1,000, but the 
instructions accordingly sent by the Warsaw 
bank to pltfs. were lost in transmission & 


PART VIII. SECT, 3. SUB-SECT. 8. 

C I. Defence to action on I.O.U.] 

— A. 8c B. were in partnership for some 
years tip to 1907. In that year the 
partnership was dissolved, &, as the 
result of an arbn. for the settlement of 
matters outstanding between the 
partners, A. paid B. £2,000. There- 
after the two were on unfriendly 
terms, 8c B. was in poor obrcumstanoea. 
B. died in 1923, & A. in 1927. In 
1928, when the arbiter 8c the clerk to 
the arbn. were both dead, 8c the papers 
relating to it could not be traced, 
B. s executrix found, lying among 
some papers of no value, an l.O.U. for 
£200, dated 1897, granted by A. In 
favour of B. She thereupon brought 
an notion against A/a trustees for 
payment of the sum in file l.O.U. : — 
add: in order to establish that the 
debt had been discharged, it was 
sufficient to prove a state of facts 
inconsistent with its continued sub- 
sistence, 8c. particularly in view of the 
creditor's delay In asserting the cla im, 
uefenderB had discharged that onus. — 
yggm gaTi Executrix t, Morrison *8 
TBUSIMb, (1930] S. C. 830. — SCOT. 


PART VIII. SECT. 8, SUB-SECT. 9.— 
A. (a). 

4028 Iv. .1 — -Ontario Equit- 
able Law & Accident Insurance 
Co. e. Baker, [1926] 2 D. L. R. 289 : 
[19201 B. C. R. 297.— CAN. 

4050 111. .1— Gjhsdal v. Bergh, 

[1935] 3 W. W. R. 296.— CAN. 

PART VIII. SECT. 4, SOT-SECT. 5.— A. 

4184 ii. .1 — Mood re v. Mac- 

kenzie, [1925] 1 D. L. R. 801. — CAN. 


PART VIII. SECT. 4. SUB-SECT. 7.— 

A. (ah 

4200 Hi. Where several 

debtors are bound jointly, a release 
given to one discharges the others 
unless the creditor; when granting the 
release, reserves his right against 
them ; this rule applies as much to 
a judgment debt as to any other 
obligation.— Castle t. Bilbky (1921), 
50 O. L. R. 536.— CAN. 


PART VIII. SECT. 4, SUB-SECT. 9. 

sr. On security for debt .] — The re- 
lease of a debt operates as a release of 
any security held in respect of it. — 

49 . 


A.-G. v. Smith 8c France, [1925] 
N. 55. L. R. 217.— N.Z. 

PART VIII. SECT. 5, SUB-SECT. 1.— 
B. (a). 

4282 i. Whether court vHU give effect 
to intention — Gathered from instru- 
ment .] — MoKeio an v. McQueen, [1931] 
2 D. L. R. 993 ; 3 M. P. R. 235.— 

CAN. 

PART IX. SECT. 1, SUB SECT. 1.— A. 

4325 i. General rule .] — WILSON v. 
Mason, Lamb v. Wilson (1876), 38 
U. 0. R. 14.— CAN. 

PART IX. SECT. 1. SUB-SECT. 1.— C. 

at. Payment to enable fulfilment of 
contract. f — Where a timber contract 
contained the terms that Govt. 8c 
all other dues should be paid by the 
contractor, & deft. co. reserved the 
right to retain Govt, dues from the 
contractor until clearance had been 
furnished : — Held : money paid by 
deft. co. to furnish the doaranoe was 
paid on behalf of the contractor to fulfil 
his contract 8c was chargeable against 
him. — Keane v. Canadian Pacific 
Rt. Co. (1924), 34 B. C. R. 127.— CAM. 
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were never received. On discovering the 
facts pltfs. were willing to credit defts. with 
the above-mentioned £1,000 & brought an 
action to recover £1,000, the balance of the 
£2,000, as money paid under a mistake of 
fact : — Held : (1) there was no such mistake 
of fact as entitled pltfs. to maintain that the 
amount claimed was money paid to their 
use, & the action failed ; (2) pltfs. had been 
negligent as between themselves Sc defts. — 
Barclay Sc Co., Ltd. v. Malcolm Sc Co. 
(1025), 138 L. T. 512 ; 41 T. L. R. 518 ; 
60 Sol. Jo. 675. 

4341. Add. Annotation: — Refd. Re Debtor (No. 
627 of 1036), [1937] Oh. 156. 

4351. Add. Annotation : — Consd. Re Chetwynd’s 
Estate, Dunn's Trust, Ltd. v . Brown, [1937] 
3 All E. R. 530. 

4355. Add. Annotation: — As to (2) Consd. Rc 
Cleadon Trust, Ltd., [1939] Oh. 280. 

4858a. Payment of rates on tithe renteharge by 
occupier — Demand after Tithe Act, 1891 (c. 8).] 
— At the date of the passing of the above Act 
rates upon a tithe renteharge were due Sc in 
arrears, owing to the omission of the over- 
seers to demand payment thereof from the 
occupiers of the land out of which the tithe 
Tentcharge issued. The tithe renteharge for 
the period in respect of which the rates in 
arrear were due had been paid to the tithe- 
owner in full. After the passing of the Act, 
the overseers, purporting to act under Tithe 
Act of 1887 (c, 09), s. 8, demanded payment 
of the arrears of rates from the occupiers 
of the land, who paid them, Sc were allowed 
the amount thereof by their landlord, the 
owner of the land, out of the half-year’s rent 
next becoming due. Subsequently thereto 
a half-year's tithe renteharge became payable 
by the landowner. The landowner claimed 
to deduct therefrom the amount which he 
had allowed to tfye occupiers out of their 
rent in respect of the arrears of rates paid 
by them : — Held : having regard to the 
Act of 1891, s. 6, the payment of the arrears 
of rates by the occupiers was a voluntary 
payment, Sc they were not entitled to deduct 
the amount so paid from their rent ; conse- 
quently the landowner was not entitled to 
deduct the amount which he had allowed to 
the oocupiers from the tithe renteharge due 
by him. — Re Tithe Act, 1891, Roberts v. 
Potts, Jones v . Cooke, [1894] 1 Q. B. 213 ; 
68 J. P. 333 ; 42 W. R. 294 ; 9 R. 230 ; 
sub nom . Jones v . Potts, Jones v. Cooke, 
03 L. J. Q. B. 381 ; 09 L. T. 849 ; 10 T. L. R. 
Ill, C. A. 

Annotation .— Diitd. Lewis v. Hughes, 11918] 1 K. B. 881. 

4859. For “ Payment to dear off maritime 

lien — No request from mortgagees ” read 
M Payment to dear off maritime lien — No 
request from mortgagees.*’ 

Add* Annotation a: — Refd. The St. George, 
£1926] P. 217 ; The Goulandris, [1927] P. 1® ; 
The Stream Fisher, [1927} P. 73. 


4360. For M — ~ Premiums on husband’s Ilfs 
poHoy paid by wife — First nte Interest under 
settlement of polioies taken by wife ” read 
” Premiums on husband’s life-policies paid 
by wife — First life Interest under settlement of 
polldes taken by wife.” 

4867a. Advance to company — Resolution confirm- 
ing advance Invalid.] — One of the two 
• directors of a co. paid money at the request 
of the secretary in discharge of debts owed by 
two subsidiary cos. <fc guaranteed by the co„ 
in expectation that the co. which benefited 
thereby would repay him. The secretary & 
the directors were also the secretary Sc 
directors of the subsidiary cos. At a meeting 
of the directors a resolution was passed pur- 
porting to confirm some of the advances, & 
they were treated in the books of the co. as 
advances to the co. The quorum for such 
meetings was two, but by the co.'s arts, of 
assocn. no director could vote in respect of 
any contract or agreement in which he was 
interested. The co. & the subsidiary cos. 
• subsequently went into voluntary liquidation. 

» The assets of the subsidiary cos. were insuffi- 
cient to discharge the amounts owing on their 
debentures: — Held: (1) the resolution had 
not been validly passed by an independent 
board & that on the facts there was neither 
knowledge nor acquiescence on the part of the 
co. rendering it liable at common law under 
an implied contract to repay the director ; 
(2) (per Scott & Clauson, L.JJ., Sir Wil- 
frid Greene, M.R. dissenting) there was no 
equitable principle which imposed any lia- 
bility on the co., inasmuch as it had never 
had anything to do with the transactions, & 
accordingly the director was not entitled to 
recover the sums advanced by him. — Re 
Cleadon Trust, Ltd., [1939] Ch. 286 ; [1938] 
4 All E. R. 518 ; 108 L. J. Ch. 81 ; 100 L. T. 
45 ; 55 T. L. R. 154 ; 82 Sol. Jo. 1030, C. A. 

4372. Add. Annotation: — Refd. Christoforides v. 
Terry, [1924] A. O. 500. 

4377a. Double payment by bank.] — Barclay Sc 
Co., Ltd. v. Malcolm Sc Co., No. 4340a, ante . 

4379. Add. Annotations ; — Consd. Brooks Wharf Sc 
Bull Wharf, Ltd. v. Goodman Bros., [1937] 
1 K. B. 534. Refd. Akt. Dampskibs Stfeinst&d 
v. Pearson (1927), 137 L. T. 633. 

4382. Add, Annotation /t— C onsd. Spencer v. Ash 
worth Partington, [1925] 1 K. B. 589. 

4885. Add. Annotations: — Refd. Liggett (Liver 
pool) v. Barclays Bank (1927), 137 L. T. 443 ; 
Re Debtor (No. 027 of 1936), [1987] Ch. 150 ; 
Re Cleadon Trust, Ltd., [1939] Ch. 280; 
Whitham v . Bullock, [1939] 2 K. B. 81. 

4387. Add. Annotation : — Refd. Whitham v. Bul- 
lock, [1939] 2 K. B. 81. ♦ 

4390. Add. Annotation : — Consd. Smith, Hogg v. 
Bamberger, [1929] 1 K. B. 150. 

4400. Add. Annotation :—As to (1) Refd. Eaton v. 
Donegal Tweed Co. (1935), 79 Sol. Jo. 342. 


PART IX. 




SUB-SECT. 1. 


4841 III. — — A volunteer een not 
woo w over the debt of another paid 
without request of saoh other & without 
an y leg al obUgatioa on hi* part.— 
(iae7) - 


4841 It. —.J— The prinaiple that 
a payment made by one person for 
the benefit of another oannot be 
recovered from the latter, no matter 
how clearly he has benefited there- 
from. If he had not expressly or 
impliedly 4 requested the tnafrlng of it 
or nas not elected to adopt its benefit : 
& that the fiacre feet thathe aooeptei 
ro 


the benefit of that which he had no 
opportunity to refuse is not evidence of 
his adoption or ratification was applied 
herein in an motion brought to r ec o ver 
amounts paid for freight Sc for tbe 
feeding in transit of cattle shipped by 
deft.— McKjbkxox m Aloqbn . Usasm 


mm rU 
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4410. Add. Annotation : — At to (2) Raid. Att. 
Dampskibs Steinst&d v. Pearson (1927), 187 
L. T. 588. 

4518. Add. Annotation : — Dbtd. Lowther t. Clif- 
ford (1920), 96 1m J. K. B. 676. 

4429. Add. Annotations: — As to (1) Refd. Akfc. 
Daxnpskibs Steinsfcad v. Pearson (1927), 137 
L. T* 633. As to (2) Consd. Re Cleadon Trust, 
Ltd., [1939] Ch. 286. 

4482* Add. Annotation: — Consd. Re Chetwynd’s 
Estate, Drum’s Trust, Ltd. v . Brown, [1937] 
3 All E. R. 630. 

4436. Add. Annotations: — Consd. The Chekiang, 
[1925] P. 80. Apprvd. Admiralty Oomrs. v . 
Chekiang (Owners), [1926] A. 0. 637. 

4487. Add. Annotation : — Overd. Spencer v. Ash- 
worth Partington, [1925] 1 K. B. 589. 

4488. After this case add “ See, further. Companies, 
VoL IX., pp. 828-331.” 

4440a. Unenforceable promissory note to money- 
lender paid by surety— Promise by debtor to 
repay surety.]— On Oct. 24, 1930, S. signed 
a joint So several promissory note. The other 
signatory to the note was the testator, C. 
The terms of the note were to pay to a money- 
lending co. or order “ the sum of £166 for 
value received by five equal consecutive 
monthly instalments of £6, the first of such 
monthly payments to commence & become 
due So payable on Nov. 24, 1930, So the balance 
of £126 to become due So payable on Apr. 24, 
1931.” There was a default clause under 
which the whole of the principal became 
payable on default of payment of the first 
or any of the succeeding £6 instalments. C., 
who was the principal debtor, paid the first 
instalment but omitted to pay any of the 
subsequent instalments. The consequence 
was that S., after making some investigations, 
paid on Jan. 27, 1931, the sum of £138 in 
full discharge of the note, which was then 
handed back to him. The promissory note 
did not comply with the requirements of 
sect. 6 of Moneylenders Act, 1927 (c. 21), 
So therefore could not have been enforced 
by the moneylenders against either O. or 8. 
Neither of them, however, was aware of that 
defect or had any doubt about his liability 
under the note. C. died in 1936, but no part 
of the debt was paid by him during his life- 
time to S. Bennett, J., held that 8. was 
entitled to rank as a creditor against the 
estate of C. for the sum of £138. On appeal 
by the pltfs. in the administration action : — 
Held : 8. was entitled to prove as a creditor 
against the estate of 0. for the money paid 
by him to the moneylenders, notwithstand- 
ing that the promissory note did not comply 
with the requirements of sect, of the Money- 
lenders Act, 1927 (c. 21), since the only 
request which could be implied by law as a 
term of the transaction was merely one by 
C. to S. to pay, if C. did not, So not “ to pay 
this sum or so much of it (if any) as is not 


made irrecoverable by the Moneylenders 
Act.” — Re Ohktwyn d’s Estate, Dunn’s 
Trust, Ltd, v . Brown, [1938] Oh. 13 ; [1937] 
3 All E. R. 630 ; 106 L. J. Oh. 330 ; 167 
L. T. 125 ; 63 T. L. R. 917 ; 81 Sol. Jo. 
626, 0. A. 

Annotation : — Refd. Cohen r. Lester, Ltd., [1 1)39] 1 K. 13. 504. 

4444. Add. Annotation : — Refd.. Re OJeadon Trust, 
Ltd., [1938] Ch. 660. 

4465, Add. Annotation : — Refd. Hillen v. I. 0. I. 
(Alkali), Ltd., [1934] 1 K. B. 455. 

4471. Add . Annotation: — Generally, Refd. Re 

Debtor (No. 627 of 1936), [1937] Ch. 166. 

4472. Add. Annotation : — Refd. Hay v. Carter, 
[1935] Oh. 397. 

4478. Add. Annotations : — Consd. Re Simms, Ex p . 
Trustee, [1934] Oh. 1. Refd. Re Mason (1928), 
97 L. J. Oh. 321 ; Marconi’s Wireless Tele- 
graph Oo. v. Newman, [1930] 2 K. B. 292 ; 
Morgan v. Ashcroft, [1937] 3 All E. R. 92. 

4487. Add. Annotations Consd. Re Simms, Ex p. 
Trustee, [1934] Ch. 1 ; Morgan v. Ashcroft, 
[19371 3 All E. R. 92. Refd. Holt v. Mark- 
ham, [1923] 1 K. B. 604 ; Oantiare San Rocco 
S. A. v. Clyde Shipbuilding So Engineering Co., 
[1924] A. 0. 226 ; Bowling v. Cox, [1926] 
A. C. 761 ; Anchor Donaldson v. Crossland, 
[1929] A. C. 297 ; Marconi’s Wireless Tele- 
graph Co. v. Newman, [1930] 2 K. B. 292. 

4520. Add. Annotation : — Refd. Blaustein v. Malta, 
Mitchell So Co., [1937] 2 K. B. 142. 

4528; Add. Annotation : — Dlstd. Jones v. Waring 
So Gillow, [1926] A. 0. 670. 

4584. Add. Annotations: — Apld. Holt v. Markham, 
[1923] 1 K. B. 604. Refd. Jones v. Waring 
So Gillow, [1926] A. O. 670; British So North 
European Bank v. Zalzstein, [1927] 2 K. B. 
92 ; Anglo-Seottish Beet Sugar Corpn., Ltd. 
v. Spalding Urban District Council, [1937] 
3 All E. R. 335. 

4634a. .] — By certain military regula- 

tions officers m the Royal Air Force were on 
demobilisation entitled to a gratuity varying 
in amount according to circumstances. If 
their names were on a certain list, called the 
Emergency List, they were only entitled to 
a gratuity at a lower rate than if they were 
not on that list. Deft, was a demobilised 
officer of the Royal Air Force. Pltfs., who 
acted as Govt.’s agents for the payment 
( inter alia ) of gratuities to demobilised officers 
of that force, in ignorance of the fact that 
deft, was on the Emergency List, but also 
in forgetfulness of the regulation which 
provided that the gratuities of officers on the 
Emergency List should be paid at the lower 
rate, So not appreciating the materiality of 
an officer being on that list, paid deft, his 
gratuity at the higher rate to which he would 
have been entitled if he had not been on that 
list. More than a year afterwards, So before 
notice of the mistake, deft, spent the money. 
In an action to recover back the excess pay- 


PART CL 8E0T. 1, SUB -SECT. 2.— D. 
. 4441 L Action defended at request of 
defendant .] — Splaw r. Bahbkxt-Lsn- 
waBD, [19*1] 2D.L.R. 867. — CAN. 

PART IX. SECT. 2, SUB-SECT. 1.— A. 

iv. Effect of arrangement between 
oo-contractore.'h- Wheat eo-contractors 
arrange between themselves that one 
of t&un, although liable to their 
credit*)*. Is not to be celled upon by 


the others to pay any portion of the 
debt, no action lies against him for 
contribution with respect to payments 
made by one of said others to 
the creditor. — Stainslbigh v. Pisaxs 
ue : umi 

PART XX. SECT. 3, SUB-SECT. 1. 

m i. .j — B abxhabt v. Bobs n*- 

SOH (1342). 60.8. 542.— OAK. 
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PART DC. SECT. 8, SUB-SECT. 2.— A. 

sw. Company db municipality .} — 
A salt by a co. for the recovery of a 
sum wrongfully collected by a munici- 
pality under Madras Municipalities 
Act. V. at 1920, s. 92, Is essentially an 
equitable action for u money had St 
received " St not a suit for “ damages Sc 
compensation.”— Dindigpl Municipal 
Council v. Bombay Co. (1928), I. L. ft. 
62 Mad. 207.— DID. 
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ment as money paid under a mistake of fact $ 
— Held : pltfs. could not recover on the 
grounds that plfte.* mistake was not a mis- 
take of fact causing the payment ; & that 
as deft* had been led by plfts.’ conduct to 
believe that he might treat the money as his 
own, & in that belief had altered his position 
by spending it, pltfs. were estopped from 
alleging that it was paid under a mistake. — 
Holt v. Markham, [1923] 1 K. B. 504 ; 92 
L. J. K. B. 406 ; 128 L. T. 719 ; 67 Sol. Jo. 
314, 0* A. 

'Annotations : — Gonid. Jones v. Waring & Oillow, [1926] 
A. O. 670. Bold. British & North European Bank e. 
Zalsetein, [1927] 2 K. B. 92; Ileokitt t>. Barnett, Pem- 
broke & Slater (1927), 44 T. L. R. 63; Home 6c Colonial 
Insoe. v. London Guarantee 6c Accident Co. (1928), 45 
T. L. R. 134 ; Marconi's Wireless Telegraph Co. v. Newman, 
[19301 2 K. B. 292 : Lever Bros., Ltd. v. Bell, ri931 
1 K. B. 557 ; Morgan v. Ashcroft, [1937] 3 All E. R. 92. 

4542. Add. Annotations: — Generally , Reid. Holt 
v. Markham, [1923] 1 K. B. 504; British 
American Continental Bank v. British Bank 
for Foreign Trade, [1926] 1 K. B. 328; Jones 
v. Waging & Gillow, [1920] A. O. 070. 

4558a. Goods consigned to two agents for sale — 
Sale by one.] — Goods were consigned to two 
for sale by commission ; upon a dissolution 
of partnership the commission to sell was 
assumed by one : — Held : he, having sold, 
was rightly sued for money had & received, 
which action could not have : een maintained 
against both, although an action for not 
accounting would have lain against both. — 
Wells v. Ross (1817), 7 Taunt. 403 ; 129 
. E. R. 161. 

4563. Add. Annotation : — Consd. Jones v. Waring 
& Gillow, [1925] 2 K. B. 612. 

4569a. Damages recovered by holder of bill of 
exchange against sheriff — Bill held in trust 
for plaintiff.] — Where the holder of a bill of 
exchange, who held it in trust for pltf., sued 
the drawer, &, pending that suit, became 
bkpt., & his assignees afterwards brought an 
action against the drawer in bkpt.’s name, 
in which action, the sheriff having been 
guilty of an escape on mesne process, the 
assignees recovered against the sheriff in 
an action for the escape, damages to the 
amount of the bill : — Held : pltf. might 
maintain money had & received against the 
assignees for the damages so recovered, 
allowing to them the costs & expenses. — 
Randoll v. Bell (1813), 1 M. & S. 714; 
105 R. R. 266. 

Annotation : — Distd. Neale v. Reid (1823), 1 B. & C. 657. 

4578. Add. Annotation : — Retd. Toumier v. 
National Provincial & Union Bank of Eng- 
land, [1924] 1 K. B. 461. 

4578a. Soliottor acting as banker — Cheque paid out 
of funds belonging to plaintiff — To party In- 
debted to plaintiff.] — Pltfs. were a limited co. 


formed to amalgamate certain firms & cos. 
controlled by F., two of the directors of pltfs. 
being F. & deft. T. The latter was a member 
of the firm of T. & C., who were the solrs. 
of pltfs. A also of F. Pltfs. had moneys 
standing to their credit in the books of T. 
& 0., & F. also had a running account with 
T. & C. During a period when F. was in 
debt to pltfs. he drew for his own purposes 
on the moneys standing to the credit of pltfs. 
in the books of T. & G. At the time of these 
transactions deft. T. was not aware of F.'s 
indebtedness to pltfs., but the ct. found that 
deft. T. knew enough of F.’s methods to be 
ut on inquiry as to what F. was doing, 
ubsequenbly pltfs. brought the present action 
against T. in respect of these moneys on the 
ground of conversion & for money had & 
received & for breach of duty & negligence 
as one of their directors & as their solr. 
Deft. T. pleaded acquiescence by pltfs. ; — 
Held : deft. T. was liable in conversion, & 
even if there had been acquiescence he was 
liable for money had & received, & pltfs. 
were entitled to recover. — Fenton Textile 
* Assocn., I/td. v. Thomas (1929), 45 T. L. R. 
264. C. A. 

4582. Add. Annotation : — Refd. Holmes v . Watt, 
[1935] 2 K. B. 300. 

4583. Add. Annotations: — Refd. Underwood v. 
Bank of Liverpool & Martins, Same v. Bar- 
clays Bank, [1924] 1 K. B. 776; Liggett 
(Liverpool) v . Barclays Bank (1927), 137 
L. T. 443 ; Lloyds Bank v. Chartered Bank of 
India, Australia & China, [1929] 1 K. B. 40 ; 
Marconi’s Wireless Telegraph Co. v. Newman, 
[1930] 2 K. B. 292 ; Re Cleadon Trust, Ltd., 
[1939] Ch. 280. 

4587. Add. Annotation : — Refd. Brocklebank v. 
R., [1925] 1 K. B. 52. 

4500a. To bank named by principal — 

Money returned by bank to agent.] — Pltfs. 
in London sold to a New York co. a quantity 
of Belgian francs to be delivered to deftB. 
as the purchasers* agents in Brussels on 
Dec. 31, at a price to be paid in dollars on the 
same day in New York, & the purchasers 
instructed defts. to pay the francs when 
received to the O. Bank. On Dec. 30 hkpcy. 
proceedings were commenced against the 
purchasers in New York & a receiver was 
appointed, & on the -same day the purchasers 
cabled to pltfs. not to pay the francs to defts., 
as they, the purchasers, were unable to com- 
plete their contract. Before that cable 
arrived pltfs. had already paid the francs to 
defts., & defts. had paid them to the 0. Bank. 
Pltfs. then requested the C. Bank to return 
them, & the C. Bank returned them to defts., 
with an explanation that they did so for the 


PART IX. SECT. 3, BUB-SECT. 3.— C. 

4556 I. General rule .) — The oorpn. by 
one resolution directed that 1300 should 
be granted to each councillor, deft, 
being one, to be by them expended on 
the roads: 6c by another, that 3100 
should be plaoed to the oredit of each 
councillor, to be expended by them on 
the roads 6c bridges in their respective 
divisions. This was in accordance 
with an established practioe, by which 
the councillors superintended the laying 
ont of moneys in their respect! v a 
divisions. Deft, granted several orders 
on the treasurer to different persons as 
tor " work done,** whioh were paid, A 


It appeared that such work, though 
contracted for. had not been performed. 
There was no evidence, however, of 
any fraud or oollusion on deft.'s part, 
or of any gain to himself, exoept the 
usual charge to the corpn. of the com- 
mission on such moneys as were 
expended : — Held : there oould be no 
recovery on the common counts, 
for deft, had received no money.— 
Chatham Township Oorpn. *. 
Houston (1868), 27 U. C. R. 550.— 
CAN. 

PART IX. SECT. 8, SUB-SECT. 3.— D. 
sx. General rule.)— Deft, having sold 

52 


a cargo & remitted the proceeds to 
C. & 8., an action was brought by pltfs. 
on the oommon counts as for money 
received to their use : — Held: after 
the sale deft, held the nrooeeds for 
the benefit of pltfs., 6c in remitting 
them to C. 6c 8. did so in his own 
wrong, 6c the verdict for deft, should 
be set aside. — M orton v. McLxod 
(1874), 10 N. 8. R. (1 R. 6c C.) 71.— 
CAN. 

sy. Money paid to revenue officer — 
Representing value of seisure <£ fine — 
Action by informer for awe.) — 
Wright v . Ourubss (1888;, 21 N. 8. R. 
232.— CAN. 
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purpose of cancelling defts.* payment to them. 
In these circumstances defts. claimed that, the 
money having been returned to them, they 
were entitled to hold it on behalf of their 
principals, & refused to pay it over bo pitfs., 
who brought an action to recover the francs 
as being money had & received by defts. to 
their use: — Held: (1) as at the time pitfs. 
paid the francs to defts. the purchasers 
had already repudiated their contract, al- 
though pitfs. did not know that fact & conse- 
quently had not accepted the repudiation, 
pitfs. were under no legal obligation to pay, 
&, having paid under a mistaken betief of 
legal liability, they would have been entitled 
to recover the money back if they had dis- 
covered their mistake before defts. had paid 
it to the 0. Bank ; (2) the effect of the money 
being returned by the C. Bank was to restore 
pitfs. to the same position as that which 
they occupied before defts paid it away, & 
that position was unaffected by the fact that 
before redemand of the money by pitfs. the 
trustee in bkpey. of the purchasers had 
directed defts. not to part with it, & defts. 
in compliance with that direction had credited 
the purchasers with it in their books ; (3) 
defts. were bound to repay it to pitfs. — 
British American Continental Bank v. 
British Bank for Foreign Trade, [1920] 
1 K. B. 328 ? 95 L. J. K. B. 320 : 134 L. T. 
472 ; 42 T. L. R. 202, C. A. 

4591. Add. Annotation: — Retd. Re A Debtor. 
[1928] Ch. 199. 

4597. Add. Annotations : — Refd. Abram S.S. Co. 
v. Westvilie Shipping Co., [1923] A. C. 773 ; 
Howland t>. Divall, fl923] 2 K. B. 500. 

4598. Add. Annotation : — Rofd. Abram S.S. Co. v. 
Westvilie Shipping Co., [1923] A. C. 773. 

4600. Add. Annotation : — Consd. Anglo-Soottish 
Beet Sugar Corpn., Ltd. v. Spalding Urban 
District Council, [1937] 3 All E. R. 335. 

4617. Add. Annotation : — Refd. Eaton v. Donegal 
Tweed Co. (1935), 79 Sol. Jo. 342. 

4623. Add. Annotation : — Distd. Hardie & Lane 
v. Chilton, [1028] 2 K. B. 300. 

4685. Add. Annotations : — Consd. Brocklebank v. 
R., [1924] 1 K. B. 847 ; Morgan v. Ashcroft, 
[1037] 3 All E. R. 92. Refd. Spanish Govt. 
v . North of England S.S. Co. (1938), 54 
T. L. R. 852. 


4689. Add. Annotation : — Consd. China Navigation 
Co., Ltd. v. A.-G. (1932), 48 T. L. R. 375. 
4640. Add. Annotations: — Consd. Brocklebank v. 
R., [1925] 1 K. B. 62 ; China Navigation Co. 
v . A.-G. (1932), 48 T. L. R. 375. Refd. 
Glamorgan County Council v. Glasbrook, 
[1924] 1 E. B. 879. 

4644. Add. Annotations : — Apld. Marshal Shipping 
Co. v. Board of Trade, [1923] 2 K. B. 343. 
Consd. Brocklebank v. R., [1925] 1 K. B. 52 ; 
China Navigation Co. v. A.-G. (1932), 48 
T. L. R. 375, Refd. Glamorgan County 
Council v. Glasbrook, [1924] 1 K. B. 879. 
4647. Add. Annotation : — Refd. Anglo-Scottish 
Beet Sugar Corpn., Ltd. v. Spalding Urban 
District Council, [1937] 3 All E. R. 335. 

4649. After this case add “ Payment as condition 
of licence to sell ship to foreigner .] — See 
Constitutional Law, Nos. 526a-520d, ante .” 

4650. Add. Annotation : — Refd. Catton v. Ashwell 
& Nesbit, [1928] Ch. 484. 

4676a. .] — Pltf. cannot abandon his claim 

in tort & still pursue his claim for money had 
«fc received which depends upon the alleged 
tort. — Hardie & Lane, Ltd. v. Chiltern, 
[1928] 1 K. B. 063 ; 90 L. J. K. B. 1040 > 
138 L. T. 14 ; 43 T. L. R. 709 ; 71 Sol. Jo. 
004, C. A. 

Annotation : — Refd. Thome v. Motor Trade Aflwoen., [1937] 
3 AU E. R. 157. 

4677. Add. Annotation : — Refd. United Australia, 
.Ltd. v. Barclays Bank, Ltd., [1039] 2 K. B. 
53. 

4678. Add. Annotation : — Refd. United Australia, 
Ltd. v. Barclays Bank, Ltd., [1939] 2 K. B. 
53. 

4679. Add. Annotations : — Consd. Ellis v. Stenning 
& Son, Ltd., [19321 2 Ch. 81 ; Re Simms, 
Ex p. Trustee, [1934] Ch. 1. 

4691. Add. Annotation : — Refd. Re Simms, Ex p. 
Trustee, [1934] Ch. 1. 

4700. Add. Annotation : — Refd. Woollattv. Stanley 
(1928), 138 L. T. 020. 

4710. Add. Annotation : — Refd. Re Wheeler & Co. 
Trustee v. Kirby & Grainger (1933), 102 L. J. 
Ch. 341. 

4711. Add. Annotation : — Refd. United Australia, 
Ltd. v. Barclays Bank, Ltd., [1939] 2 K. B. 
53. 


PART DC. SECT. 3. SUB-SECT. 3. — H. 

4396 1. General rule.] — Re Cairns & 
McNair*, [1927] 2 D. L. R. 444 ; 60 
O. L. R. 194.— CAN. 


PART DC. SECT. 3, SUB-SECT. 4.— 
B. (a), 

ml Money paid under decree — 
Decree unrevereed. ] — Money recovered 
under a decree cannot be recovered 
back In a fresh suit while the decree 
remains in force: but if the decree 
has been reversed or superseded the 
money paid is recoverable. — Nagaxka 
e. V K NK ATAPP A YT A (1923), I. L. K. 
46 Mad. 896.— IND. 


sd. Money paid to obtain possession 
goods .1 — Wilson t. Mason, Lamb v. 
UMOVt (1876), 38 U. C. R. 14.— CAN. 


PART DC. SECT. 8. SUB-SECT. 4.— 
B. (b). 

m i. .1 — Richards «. Tatlor 

J1896), SB N. 8. R. (16 R. A O.) 311.— 


PART DC. SECT. 3, SUB-SECT. 4.— 
B. (a). 

4616 ii. .] — Pltf. *9 action against 

deft, was dismissed with costs. Pltf. 
appealed. After service of notice of 
appeal deft, threatened to distrain for 
the costs, & pltf. *s soir. paid the 
amount to deft.’s solr. The appeal 
was allowed A deft, ordered to pay the 
oosts of the action St of the appeal. 
Neither deft, nor his solr. would refund 
the amount paid for the costs : — Held .* 
the money oonld be recovered from 
deft, as money received to pltf.’s us*». — 
Burke V. Beatty & White, 11928) 
I. R. 91.— IR. 


PART DC. SECT. 3, SUB-SECT. 4.— 

B.*(f). 

se. Excessive tolls for electri c ligh t — 
Threat to cut off supply.}— Lewis v. 
Andover k Perth Elko. L. Comes. 
(N. B.), [19291 1U.LR. 34.— CAN. 


PART DC. SECT. 3. SUB-SECT. 4.— 
B. <h). 

4664 i. Cause cl action known to 
defendant . ) — Ban k of Montreal v. 
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Weisprpp, [1917] 2 W. W. R. 616 ; 24 
II. O. R. 73. 81 : 34 D. L. R. 26.— CAN. 


PART IX. SECT. 8. SUB-SECT. 4.— 

B. (1). ^ 

•f. Payment made to clear title .] — 
Pltf., believing that certain taxes 
imposed upon his land by the council 
of the municipality in which be lived 
were illegally Imposed under Local 
Improvement Act, declined to pay 
them but subsequently paid them 
under protest to rid his land of the 
burden of the taxes, which he was 


obliged to do In order to obtain a 
loan upon mtge. of the land '.—-Held : 
pltf. was under such compulsion as 
prevented the payment from operating 
as a voluntary payment & be was 
entitled to recover the money paid.— 
Phjusworth v . Cobouro, [19301 4 
D. L. R. 767 ; 66 O. L. R. 641. — CAN. 


PART DC. SECT. 3. SUB-SECT. 4.— 
0 . (I). 


•g. Proceeds of sol 
meni for delivery of 
Ducat v. Sweeket ( 
4269.— CAN. 


te of crop — Agree • 
peat of eropsA — 
1839), 2 Ont. Dig. 


OHM 4718—4884*. ENGLISH AND EMPIRE DIGEST SUPPLEMENT. 


4718. Add. Annotation* : — A* to (2) Retd. EUia v. 
Stenning 3c Son, Ltd. (1932), 76 SoL Jo. 232 ; 
Freshwater v. Buhner Rayon Oo., [1938] Oh. 
162 ; United Australia, Ltd. v. Barclays 
Bank, Ltd., [1939] 2 K. B. 53. 

4716. Add. Annotation* : — Retd. London 3c Mont- 
rose Shipbuilding 3c Repairing Oo. v. Barclays 
Bank (1926), 81 Com. Gas. 67$ Banco de 
Portugal v. Waterlow 3c Sons, Ltd. (1981), 
100 1m J. K. B. 466. 

4726a. Conversion by creditor ot bankrupt — 

Proceeds paid to defendant.] — A. after com- 
mitting an act of bkpcy. in order to procure 
his discharge from an arrest at the' salt of B. 
draws 3c indorses to B. a bill of exchange, 
which 0. accepts in expectation of receiving 
goods of A.’ 8 into his hands. 0. receives the 
goods, sells them, 3c pays the amount of the 
bill to B. $ the assignees of A. cannot maintain 
an action against B. for this money as money 
had 3c received to their use. — Waller v . 
Drakrford (1816), 1 Stark. 481 ; 171 E. R. 
636. - 

4731. Add. Annotation : — Retd. Be Simms, Ex p. 
Trustee, [1934] Oh. 1. 

4742. Add. Annotation : — Coned. Jones v. Waring 
$ Billow, [1925] 2 K. B. 612. 

4761. Add. Annotation 8 : — Oonsd. Jones v. Waring 
3c Billow, [1925] 2 K. B. 6.2 ; Re Mason, 
[1929] 1 Oh. 1 ; Anglo-Scottish Beet Sugar 
Oorpn., Ltd. v. Spalding Urban District Coun- 
cil, [1987] 3 All B. R. 335. Retd. Be Blake, 
. Re Minahan’g Petition of Right, [1932] 1 Oh. 
54. 

4766a. .] — An account stated may take the 

form only of a mere acknowledgment of a 
debt ; in that case though it amounts to a 
promise from which the existence of a debt 
may be inferred that inference may be re- 
butted, 3c then there is no consideration 3c no 
binding promise. But there is another form 
in which the account stated includes items 
on both sides, 3c the parties have agreed that 
there shall be a set-off 3c that only the balance 
shall be paid ; in that case there is a promise 
for good consideration to pay the balance 
even though some of the debts were barred 
by limitation. The account stated in the 
present case being in the latter form, it was 
unnecessary to decide whether the implied 
promise was “ a promise made in writing ” 
so as to be, by sect. 25 (3) of Indian Contract 
Act, 1872 (which applied locally), an effective 
agreement to pay statute barred debts 
although it was made without consideration. 
— SiQtrbraA v. Noronha, [1934] A. 0. 332 ; 
108 L. J. P, 0. 63 ; 151 L. T. 6, P. 0. 

Annotation : — Oonsd. Bishim Ghand Finn v. Seth Girdhari 
Lai (1084), 50 T. L. R. 465. 

4769. Add. Annotation: — Retd. Bishun Ghand 
Firm Seth Girdhari Lai (1934), 50 
T. L. R. 465. 


4770a. — .] — Preston v. Strutto n (1792), 1 
Axurt. 50 ; 145 B. R. 797. 

Annotation : — Oonsd. Bawson u. Samuel (1841), Or. Sc Ph. 

161. 

4824. Add. Annotation .—Retd. British 3c North 
Buropean Bank v. Zahsstein, [1927] 2 K. B. 92. 

4824a. Debt owing by directors — Account stated in 
balance-sheet signed by dlreotors.1 — Defts., 
who were directors of 3s were indebted to 
pltf. co., agreed to terms ot settlement by 
which ( inter alia) the first deft, should resign 
his office as governing director, that the co. 
should appoint independent persons as 
permanent directors, that the two defts. 
with three others, should be ordinary 
directors, that the co.’s articles should be 
altered so as to provide that the defts. should 
have no control over, 3c have no right to vote 
in respect of , their debts, that an accountant 
should certify the amount of defts.’ liability, 
that the dividends payable to defts. should 
be retained by the co. on account of those 

* debts, which, however, were not to he called 

* in for twenty years, 3c that these terms should 

* be embodied in an agreement under seal & 
sanctioned by special resolutions of the co. 
Special resolutions embodying that agree- 
ment were thereafter passed which provided 
also that all the ordinary directors should 
have no right at directors’ meetings to vote 
in respect of the oo.’s financial affairs, 3c that 
with regard to other business they were to 
have only such rights of voting 3c control over 
the management as might be conferred upon 
them by the permanent directors. An 
accountant prepared a balance-sheet which 
showed the amount due to the co. by each 
of the two defts., '3c that balance-sheet, 
which was signed thus : “ Peter Shaw, John 
Shaw, Directors,” was adopted at a general 
meeting of the oo. at which defts. were 
present. The agreement under seal con- 
taining the above terms of settlement was 
sealed by the co., but defts. having declined 
to execute it, as they objected to certain of 
its terms, the permanent directors, at a meet- 
ing to which none of the ordinary directors 
was summoned, resolved that instructions 
be given for writs to be issued against defts. 
for the recovery of the debts owing by them, 
3c although by a resolution passed subse- 
quently by the shareholders at an extra- 
ordinary meeting of the co. the chairman was 
directed to discontinue proceedings, a writ 
was issued against each deft, claming the 
amount as “ found 4c admitted by deft, to 
be due to pltfs. as shown by pltfs.’ balance- 
sheet.” To these actions defts. pleaded that 
they had been brought without proper 
authority, 3s they denied that the alleged or 
any account was stated between pltfs. 3s 
them: — Held : as to the cause of actfbn relied 
upon, the balance-sheet was not an account 
stated involving a fresh promise by defts. 


FART IX. SK0T. 8, SUB-SECT. 4. — EL 
ak. Pnrpom itteoat — Purpose partly 
fulflUed.'h-lt A. gives to another as his 
agent a cheque to make a purchase 
forbidden by law; 3c the agent makes 
the purchase *c Indorses the cheque to 
the vendor. A. cannot reoover from the 
agent an alleged balance nnaoooimted 
for of the amount of the cheque as 
money paid to the agent for A.ts use* 
While the money might have been 
recovered before the aflVioMng of the 


illegal purpose, it cannot be recovered 
after. — L awson v. Fabubt, [1984] 
1 D.X. R. 879; 1 W. W. R. 943 ; 18 
Sask. L. R. 48.— CAN. 

FART DC. SECT. 4, SUB-SECT. 1. 

4741 iU. .] — Liability on a 

promise to pay for support may be 
enforced by action on aoootmt stated. — 
Robab *. ROBAB, [1688] 4 D. L. R. 
364.— GAN. 

4764 vit .) — An aoeonnt stated 
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may be constituted by an admission of 
existing indebtedness, although there 
is no definite balance struck on mutual 
aoooxmts. — C anadian IteMB Oo. 
v. Minima United Fabmebs Oo* 
oreBAZTVX, [1981] 4M.P.R, 106. — 
GAN. 

FART DC. SEPT. 4. SUB-SECT. 5.- 
B. (a). 

sou Casual o to w wB o a to tofrrf party— 
Jnm tiM m t .) — Coma e. Jtmoux 
(1847), 8 U. a R. 888.— CAN. 
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to pay the amounts debited to them therein, 
inasmuch as it was signed by them not animo 
contrahendi but in performance of their 
duties as directors. — Shaw (John) to Sons 
(Salford), Ltd. v. Shaw, [1935] 2 K. B. 113 ; 
104 L. J. K. B. 549 ; 153 L. T. 245, 0. A. 

4858a. .] — The H. Co. entered into an agree- 

ment for reinsuring marine risks with the 
L. Co. Later, it was voluntarily wound up, 
to B., the liquidator, agreed the L. Oo. s 
claim for a large sum, to paid dividends in 
respect of the claim. Following the practioe 
of the co. B., notwithstanding the provisions 
of Stamp Act, 1891 (c. 39), & Marine Insur- 
ance Act, 1903 (c. 41), treated the agreement 
to the claim under it as valid. After the 
dissolution of the H. Co. he was advised that 
he should have disallowed the claim, to the 
dissolution was annulled, but an action to 
recover the money was dismissed, as no 
mistake of fact by B. was proved. On a 
misfeasance summons by a creditor of the co. : 
— Held : where an agreement is wholly void, 
items alleged to be due in respect of it are 
not a proper basis for an action on an account 
stated, to that a proof based on an account 
stated in such circumstances must be rejected. 
— Re Home to Colonial Insurance Co., 
Ltd., [1930] 1 Ch. 102 ; sub nom. Re Home & 


Colonial Insurance Go., Mat v. Barham, 
99 L. J. Gh. 113 ; 142 L. T. 207 ; [1929] 
B. to 0* E. 85. 

Annotation : — Folld. Motor Union Insurant* Oo. v. Mann* 
heimer Verstoherungs OeseUsohaft, [1033] 1 K. B. 812. 

4858b. .] — Motor Union Insurance Co., 

Ltd. v. Mannhbxmbb Versichbrungs Ge- 
seixschaft, [1933] 1 K. B. 812 ; 102 

L. J. K. B. 671 ; 149 L. T. 94; 48 T. L. E. 
522 ; 76 Sol. Jo. 495 ; 37 Com. Oas. 407 ; 18 
Asp. M. L. C. 345. 

4859. Add, Annotations : — Refd. Re Home to 
Colonial Insurance Co., [1930] 1 Ch. 102; 
Bishun Ch&nd Firm v, Seth Girdhari Lai 
(1934), 50 T. L. E. 465 ; Siqueira v, Noronha, 
[1934] A. 0.332. 

4888. Add, Annotations: — As to (1) Refd. Thomp- 
son v. British Medical Assocn. (New South 
Wales Branch), [1924] A. 0. 764. As to (2) 
Refd. Wyatt v, Kreglinger to Feraau, [1933] 
1 K. B. 793. Oenerally % Refd. Palmolive Co. 
(of England) v, Freedman (1927), 44 T. L. R. 
86 . 

4878. Add, Annotations : — Refd. Bishun Chand 
Firm v. Seth Girdhari Lai (1934), 60 T. L. R. 
465 ; Siqueira v . Noronha, [1934] A. 0. 332. 

4878. Add, Annotation : — Refd. Shaw to Sons (Sal- 
ford), Ltd. v. Shaw, [1935] 2 K. B. 113. 


Part X. — Personal Contracts. 


4907. Add, Annotations : — Refd. Public Trustee v. 
Elder, [1926] Ch. 776 ; National Carbonising 
Co. v. British Coal Distillation, Ltd., [1936] 
2 All E. R. 1012. 

4908. Add. Annotation : — Refd. National Car- 
bonising Co. v. British Coal Distillation, Ltd., 
[1936] 2 All E. R. 1012. 

4908a. .] — The element of personal confidence 

which renders a contract unassignable is not 
confined to cases where the purchaser relies 
on the personal skill of the vendor or manu- 
facturer, or where the manufacturer relies 
on the personal idiosyncrasies of the buyer 
with regard to his requirements or with 
regard to Ids performance to the covenants 
other than his obligation to pay. Where the 
ability of the buyer to pay is the subject- 
matter of personal confidence, the contract 
is just as much taken out of assignability 
as where the manufacturing skill of the 
seller is the subject-matter of the buyer’s 
personal confidence. 

Defte. entered into a contract with H. to 
supply him with 10,000 tons of coal, the 
delivery of which was to be extended over 
two years v H. had been carrying on the 
business of a coal merchant for some years, 
the business consisting of carting coals from 
deft*.' depots round the streets of a certain 


district to there selling it to the working classes 
by weight in relatively small quantities, it 
being a regular practice to give short credit. 
H. assigned the contract to pltf., who up 
to the time of the assignment had no 
experience of the coal trade : — Held : there 
was that degree of difference between H.’s 
to pltf.* s knowledge of the business, which, 
having regard to the nature of the business, 
constituted an element of personal confidence 
in the matter personal to H. which made the 
contract unassignable. — Cooper v . Mickle- 
field Coal to Limb Co., Ltd., Cooper v, 
Rayner (1912), 107 L. T, 457 ; 50 Sol. Jo. 
706. 

4918. Add, Annotation Refd. Message™. British 
Broadcasting Co., [1928] 97 L. J. K. B. 251. 

4915. Add, Annotation : — Refd. Messager v, British 
Broadcasting Co., [1927] 2 K. B. 643. 

4916. Add. Annotation : — Refd. Messager v. British 
Broadcasting Co., [1927] 2 K, B. 543. 

4918. Add. Annotation : — Refd. Express Dairy 
Co. v, Jackson (1929), 99 L. J. K. B. 181. 

4919. Add. Annotation: — Refd. National Car- 
bonising Co. v. British Coal Distillation, Ltd., 
[1930] 2 All E. R. 1012. 

4921. Add. Annotation Dlstd. Graves v. Cohen 
(1929), 40 T. L. R. 1?1. 


PART X. SECT. 1. 

•b. Advertising agreement .)-- An 
Agreement whereby defte. granted to 
JT 8.* carrying on business as J. S. 
Oo„ the exclusive right* at screen 
advertising. J. a Oo. to attend to sD 
matters oonneoted with the obtaining 
of advwrtUng eontoaots, whlcb ft 
took to its own name : — Held : not 
assignable. — 6wntsoir<JoHy) Oo.. Ltd. 


v. Crystal Palace, Ltd., C19MJ 
N. Z. L. R. 850 ; Gas. L. R. 69.-4I.Z. 

h Agreement for easement -- Con; 
ttrucUem dr use of <n*mway.>—De 
another in 1910 granted to 8. a right 
to lay down a tramway through deft.’* 
land for the purpoeee of removing 
S.'s timber. In 1919 8. assigned hie 
rights under the agreement to pit*. 
The assignment was known to deft., 
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who raised no objection. Deft, in 
1922 put gate* across the tramway, 
removed part of the tramline, A 
destroyed part of a trestle bridge - 
Held : the grant or contract was not 
a personal one, to pltf. had anequlfc- 
able interest by assignment from 8. 
in the eassment^i^wrAUb *. 
Peddle, [1928] N. Z. L. B. 907.— 
N.Z, 


Cum 4922a— 4906. English and Empibe Digest Supplement. 


4022a. Agreement as to right to perform play.] — 

By an agreement pltf. grant to E. “ the sole 
& exclusive right of representing or perform- 
ing 99 in certain areas a play, of the music of 
which pltf. was the composer : — Held : the 
agreement was not limited to performance 
a£ a theatre A was not a mere licence, but was 
an assignment to E. of rights which either 
he or his exors. could assign. — Messages, v. 
British Broadcasting Oo., Ltd., [1020] 
A. 0. 161 ; 08 L. J. K. B. 180 ; 140 L. T. 
227 5 46 T. L. R. 60, H. L. 

Annotation : — Reid. I. R. domra, v. Longmans, Green & Co. 

(1983), 17 Tax Cas. 272. 

4020a. Contract by Jockey to ride horses.] — A con- 
tract by a jockey to ride the horses of an 
owner is dissolved by the death of either 
party. 

That it was a personal contract ... is 
clear beyond words. A jockey is chosen 
because of the confidence reposed in his 
personal skill & judgment & his ability in 


racing (Wright, J.). — Graves v. Oohen 
(1920), 46 T. L. R. 121. 

4081a. J — Cooper v. Mioklefxeld Coal & 

Lime uo., Ltd., Cooper v. Rayner, No. 

4008a, ante . 

4034. Add. Annotation : — Consd. Graves v. Cohen 
(1020), 46 T. L. R. 121. (Reference has been 
made to the headnote, not justified by any- 
thing in the judgment, in Stubbs v. Holywell 
Ry. Co., per WRIGHT, J.) 

4985. Add. Annotation : — Refd. Graves v. Cohen 
(1020), 46 T. L. R. 121. 


4036a. S. P. Jackson v. Bridge (1702), 12 Mod. 

Rep. 660 ; 88 E. R. 1680. 

Annotations : — Retd. Tasker v. Shepherd (1861), 6 B. & N. 
575 : Farrow v. Wilson (1869), L. R. 4 O. P. 744 ; Hinkins 
v. Alder (1908), 60 Sol. Jo. 268. 

4086b. .] — Graves v. Cohen, No, 4929a, 

ante. 


4947, Add. Annotation : — Refd. Kirk v. Eustace, 
[1937] 1 K. B. 278. 


Part XI. — Ratification and Confirmation of Contracts. 

4950. Add. Annotation : — Refd. International Ry. Oo. v. Niagara Parks Commission, [1937] 3 All 

E. R. 181. 


Part XII. — Assignment of Contracts. 


4956. Add. Annotations : — Refd. Anderson v. 
Equitable Life Assce. Soc. of the United 
States (1926), 134 L. T. 567 ; Bennett v. 
Whitehead, ri926] 2 K. B. 380; De Bearn 
(Prince) v. La Compagnie D’Assurances La 
Federale De Zurich (1937), 42 Com. Cas. 189. 

4967. Add. Annotations : — Refd. Public Trustee v. 
Elder, [1920] Ch. 770 ; Skipwitli (Sir Grey) 
v . Homewoods Sawmills, Ltd., [1938] 2 All 
E. R. 733. 

4967a. .] — An agreement for the 

purchase & sale of a newspaper business 
contained a term or condition that the 
vendors should sell. & the purchasers should 
purchase “ the full benefit of all pending 
contracts & engagements & of all other 


property to which the vendors are or may be 
entitled in connection with the said journal 99 : 
— Held : the purchasers took the burden 
of pending contracts, & did not merely 
acquire an option to take the benefit of such 
contracts. — Bowater & Sons v. Mirror of 
Ltfe Co., Ltd. (1002), 50 W. R. 381. 

4959. Add. Annotation : — Refd. De Beam (Prince) 
v. La Compagnie D’ Assurances La Federale 
De Zurich (1937), 42 Com. Cas. 189. 

4963. Add. Annotation : — Consd. Greer v. Downs 
Supply Oo., [1927] 2 K. B. 28. 

4966. Add. Annotation: — As to (1) Refd. Re 
Russian & English Bank (1032), 48 T. L. R. 
282. 


PART X. SECT. 8. 

4980 vUi. .] — Under an 

ment for the purchase of boi 

deft. oo. one of the considerations for 
the purchase was a covenant by deft, 
oo. that during the lifetime of the 
bonds the placing of all insurance 
taken out by deft. oo. should be under 
the control of the purchasing oo. The 
latter oo. thereafter assigned all Its 
Insurance business including the benefit 
of all pending contracts to pltf. co., 
whioh had been incorporated for the 
purpose of taking over all said insur- 
ance business. Deft. oo. refused to 
place any of Its insurance with pltf. 
oo . : — Held : the oovenant fell within 
the rule that a contract whioh involves 
In its performance an element of per- 
sonal skill or personal confidence is not 
assjgnable, & the action was dismissed. 
— Royal Financial Insurance, Ltd. 
v. National Bisourr Sc Oonfrotion 
Oo., Ltd., [1938] 1W.W.R, 43, 802; 
46 B. a R. 394. — CAN. . 


PART X. SECT. 3. 


•b. On contract for maintenance of 
illegitimate children .) — In a contract 
for the maintenance of illegitimate 
children, there is an implied condition 
that the death of either party shall end 
the contract. — McGuigan v. Campbell 
(1936), 8 M. P. R. 524. — CAN. 


sd. Payment dependent on approval 
of plans by Government — Death before 
approval .] — A right to payment upon 
plans being passed & approved by the 
Dominion Govt, takes effect from such 
approval, notwithstanding promisee’s 
death. — S ipton v. Swkezky, [19381 2 
D. L. R. I ; 7 F. L. J. (Gan.) 259.— 
CAN. 


PART XII. SECT. 2, SUB-SECT. 1. 
4967 1. When implied.] — M orrison 
t*. Gale (1872), 1 N. B. R. (Pug.) 203.— 
CAN. 


PART XII. SECT. 2. SUB-SECT. SL— 
A. (a). 

4968 iii. .] — A business 


was transferred to a new oo. Pltf. 
brought an action for an unpaid balance 
against the old firm. Evidence showed 
that pltf. had disclosed no intention 
to aooept the new oo. as the debtor : — 
Held : the old firm were liable. — 
Simpson & Ors v. Cmtsins, £ 1 923- 
1 D. L. R. 106.— CAN. * 


4968 Iv. .) — Swinson 

(John) Co., Ltd. v. Crystal Palace, 
Ltd.. (1922] N. Z. L. R. 250; Gas. 
L. R. 69.-— N.Z. 


4968 v. .] — Mr Cully v. 

Maritime United Farmers* Co -opera- 
tive, Carter r . Maritime United 
Farmers* Oo -operative (N. B.>, [1926] 
4 D L. R. 727.— CAN. 


PART XII. SECT. 2. SUB-SECT. 2.— 
A. (b) I. 

4987 I. Clear proof of intention re- 
quired — Onus on party alleging nova- 
non.] — C raytoornb v. Jenkins, [1926] 
N. Z. L. R- 868. — N.Z. 
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Voi. XU. — Contract Cases 4985 — 504Sa, 


4986. Add. CUationa i — 83 L. T. 760; «u6 nom. 
Be European Assurance Society Arbi- 
tration Acts, 1872, 1873 Sc 1875, Re Anglo- 
Australian & Universal Family Life 
Assurance Co., Harman’s Case, Pratt’s 
Case, 45 L. J. Ch. 332. 


5002. Add . Annotation : — Held. Churchill & Sim v. 

Goddard, [1937] 1 K. B. 92. 

5022. Add, Annotation : — Refd. British Russian 
Gazette Sc Trade Outlook, Ltd. v. Associated 
Newspapers, Ltd., Talbot v. Associated 
Newspapers, Ltd., [1933] 2 K. B. 010. 


Part XIII. — Interpretation of Contracts 


5081. Add. Annotations: — Reid. Larrinaga v. Soc. 
Franco America! ne Des Phosphates De 
Medulla (1923), 92 L. J. K. B. 455; Cohen v. 
Sellar, [19201 1 K. B. 530; First Russian 
Insce. v. London Sc Lancashire Insce., [1928] 
Ch. 922 ; The Penelope, [1928] P. 130; 
Hyman v. Hyman, Hughes v . Hughes, [1929] 
P. 1 ; May v. May, [1929] 2 K. B. 380. 

5032. Add. Annotations : — Refd. Toumier v 

National Provincial & Union Bank of 
England, [1924] 1 K. B. 461 ; Livock v . Pear- 
son (1928), 33 Com. Cas. 188; Hall v . Brook- 
lands Auto-Racing Club (1932), 48 T. L. R. 
540; Kulukundis v. Norwich Union Fire 
Insurance Society, [1937] 1 K. B. 1 ; Court 
Line, Ltd. v. Dant & Russell Inc., [1939] 3 
All E. R. 314 ; Broome v. Pardess Co- 
operative Society of Orange Growers (Estab- 
lished 1900), Ltd., [1939] 3 All E. It. 978. 

5033. Add. Annotations : — Refd. Sack v . Jones, 
[1925] Ch. 235; O’Cedar v. Slough Trading 
Co., [1927] 2K,B 123 ; Aldridge v. Wright, 
[1929] 2K. B, 117 ; Vanderpant v. Mayfair 
Hotel Co., [1930] 1 Ch. 138 ; Liddiard v. 
Waldron, [1933] 2 K. B. 319 ; Matania v. 
National Provincial Bank, Ltd. (1935), 154 
L. T. 103. 

5041a. .] — Defts., manufacturers, sold goods 

to pltfs., retailers, upon condition that pltfs. 
should not resell the goods to the public at 
less than a specified price. After business 
had been carried on upon this condition for 
three years defts., without giving pltfs. 
notice of their intention to change their 
method of business, began to sell goods 
direct to the public without the intervention 
of middlemen, at a price very much lower 
than that which pltfs. were obliged to charge 
under their contract with defts., & as a result 
pltfs. were left with goods which they had 
bought from defts. Sc had in stock, & could not 
dispose of the goods except at a loss. They 
claimed damages on the ground that a term 
must be implied in the contract that defts. 
would not themselves sell the goods to the 
public at a price below that which pltfs. were 
bound by the contract to charge, or at least 
that before beginning to sell goods to the 


public they would give pltfs. sufficient notice 
to enable them to dispose of their stock of 
goods at a profit : — Held : no such term as 
pltfs. required could be implied in the con- 
tract. — Livock v. Pearson Brothers (1928), 
33 Com. Cas. 188. 

5042. Add. Annotations : — As to (1) Apld. Livock 
v. Pearson (1928), 33 Com. Cas. 188 ; Gaze 
v. Port Talbot Corpn. (1929), 03 J. P. 89. 
Refd. Cockburn v . Smith (1923), 40 T. L. R. 
113 ; Kelantan Government v. Duff Develop- 
ment Co., [1923] A. C. 395 ; Larrinaga v. Soc. 
Franco Americaine Des Phosphates De 
Medulla (1923), 92 L. J. K. B. 455 ; Trans- 
oceanica Soc. Italiana Di Navigazione v. 
Shipton, [1923] 1 K. B. 31 ; United States 
Shipping Board v. Durrell, [1923] 2 K. B. 739 ; 
Tournier v. National Provincial Sc Union Bank 
of England, [1924] 1 K. B. 401 ; Bentall, Hors- 
ley Sc Baldry v. Vicary (1030), 47 T. L. R. 99 ; 
Trollope (Geo.) Sc Sons v . Martyn Bros. (1934), 
50 T. L. R. 544 ; Owen & Smith (trading as 
Nuagin Car Service) v . Reo Motors (Britain), 
Ltd. (1934), 151 L. T. 274; Matthews v. 
Hanscombe, [1930] J All E. R. 502 ; Adams 
v. Union Cinemas, Ltd., [1939] 3 All E. R. 
130 ; Way & Waller, Ltd. v. Yerrall, [1939] 
3 All E. R. 533 ; Broome v. Pardess Co- 
operative Society of Orange Growers (Estab- 
lished 1900), Ltd., [1939] 3 All E. R. 978. As 
to (2) Refd. Re Windsor Steam Coal Co. 
(1901), Ltd. (1928), 140 L. T. 80; Hall v. 
Brooklands Auto-Racing Club (1932), 48 
T. L. R. 546. Generally , Refd. De Stempel v. 
Dunkels, [1938] 1 All E. R. 238 ; Hirschhom 
v. Evans, [1938] 3 All E. R. 491. 

5042a. .] — By the terms of a registered 

transfer of certain property, a right was given 
to the transferors Sc their successors in title 
of land adjoining the property transferred 
at any time within a period of 16 years to 
make a roadway therein referred to, Sc the 
transferees covenanted that as soon as the 
transferors should exercise their option to 
make the roadway Sc give notice thereof to 
the transferees, the transferees would con- 
- Btruct a roadway, a continuation of the road- 
way above-mentioned, to the reasonable 
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4999 It. .] — McCannell v. 

Tyreman, [1925] 1 D. L. R. 911.— 
CAN. 

id. What . constitutes — BiU of ex • 
change of new firm taken in payment — 
BiU dishonoured. I— Pltf. oo., a creditor 
of a firm, had no notloe of the die-, 
solution of the partnership between the 
partners, 0. ft S., until Feb. 7. when H., 
pltfs.* manager, waa told of it. H. 
took an acceptance of S. for the amount 
due to pltfs. down to Feb. 1, dating It 
as of Feb. 7, receipted the bill ft con- 
tinued to supply goods to S. down to 


Mar. 4 when the business was closed. 
On Mar. 10 the draft taken by H. was 
dishonoured, ft on Mar. 81, the whole 
dealing was closed by H. taking a 
de man d note from S. for tbe whole 
amount then due to pltf. co. : — Held: 
O. was not released from his liability 
to pltfs. until after notice of dissolution 
given by S„on Feb. 7. There was no 
novation ft pltfs. were entitled to re- 
cover from the members of the firm 
tbeir account down to the date of 
notice. — Hantstobt Fruit Oo., Ltd. 
v . Cold well, (1923] 1D.L.R. 85; 56 
N. S. R. 222.— CAN. 
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5084 ii. .J — In construing a con- 
tract, a term or condition not expressly 
stated may, in certain circumstances, 
be Implied by tbe cfc., if It Is dear, from 
the nature of tbe transaction, that the 
contracting parties must have Intended 
such a term or condition to be a part 
of the agreement between them. The 
Implication is founded upon the pre- 
sumed Intention of the parties ft upon 
reason. — Pioneer Bank v. Canadian 
Bans of Commerce (1915), 9 O. W. N. 
96 ; 84 D. L. R. 681.— CAN. 
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satisfaction of the transferors’ surveyor. 
By the transfer the transferees were granted 
a licence at any time within 15 years to enter 
upon a part of the property retained by the 
transferors for the purpose of carrying out 
the construction of the said roadway. The 
transferees also undertook to keep the road- 
way in repair until it should be taken over 
by the local authority. The transferees, 
acting under the licence above-mentioned, 
entered into a contract with the local 
authority for the making up of the road 
which would necessitate dedication of the 
road to the public : — He Id: (1) the satis- 
faction of the transferors’ surveyor would not 
be required if the transferees were to build 
a roadway under their licence Sc not under 
notice from the transferors ; (2) inasmuch 
as it was contemplated that the local authority 
would take over the maintenance of the road- 
way at some time, the contract with the 
local authority necessitating dedication to 
the public was not a breach of the agreement 
or a matter of which the transferors could 
complain. — Matthews v . Hanscombe, [1036] 
1 AH E. R. 562 ; 80 Sol. Jo. 325. 

6045* Add. Annotations,: — Consd. United States 
Shipping Board v. Durrell, [1028] 2 K. B. 
7 #9. Refd. Anglo -Newfoundland Develop- 
ment Oo. v. Pacific Steam Navigation Go., 
[10241 A. 0. 406; Oohen v. Sellar, [1926] 
1 Ki B* 536. 

6047a. .] — Pltfs. Sc defts. entered into an 

.agreement, which contained a recital that 
defts. had purchased some land Sc were 
intending to build a theatre thereon, Sc by 
which it was agreed that pltfs. should con- 
tribute in a certain proportion towards the 
expenses of building, Sc should become 
managing directors of the theatre at a salary 
for a term of years : — Held : there was no 
implied obligation on defts. to build the 
theatre. — M orbll v. New London Discount 
Oo. (1002), 18 T. L. R. 607. 

6048. Add. Annotations: — Consd. Cockbum v. 
Smith (1023), 40 T. L. R. 113; Kelantan 
Government v. Duff Development Go., 
[1928] A. 0. 305 ; Forbes, Abbott Sc Lennard 
v. G. W. Ry. (1027), 138 L. T. 286. Anld. 
Silverman v. Imperial London Hotels (1927), 
137 L. T. 57 ; WaUems Rederlj A./ 8 . v. Muller, 
Batavia, [19271 2 K. B. 99; G. W. Ry. v. 
Durnford (19281, 189 L. T. 145; Uvock v. 
Pearson (1928), 33 Oom. Gas. 188 ; G. W. Ry. 
v . Monmouthshire County Council (1929), 
93 J. P. 142. Consd. Campbell v. Hopkins 
Sc Sons (ClerkenweU), Ltd. (1931 ), 49 R. P. C. 
38 ; .Lamb Sc Sons v. Goring Brick Go., [1932] 
1 K. B. 710. Retd. Larrinaga v. 800 . Franco 
Amerioalne Des Phosphates Ds Medulla 
(1923), 92 L. J. K. B. 455 5 United States 
Shipping Board v . Durrell, [1923] 2 K. B. 739 ; 


British Petroleum Go. v. A.-G. for Ceylon, 
[1926] A. 0. 147 ; Browning v. Orumlin Valley 
Collieries, ri926] 1 K bT 522 ; United States 
Shipping Board *. Strict, [1926] A. 0. 645 ; 
Marbe v. George Edwardes (Daly's Theatre) 
(1927), 43 T. L. R. 460 ; Gaze v. Port Talbot 
Corpn. (1929), 03 J. P. 89 ; Bentall, Horsley 
Sc Baldry v. Vicary (1930), 47 T. L. R. 99 ; 
Miller v. Cannon Hill Estates, Ltd., [1931] 
2 K. B. 113 ; Rogerson v. Scottish Auto- 
mobile Sc General Insurance Co. (1980), 144 
L. T. 460 ; Akties Steam v. Arcos, Ltd., 
Akties Bruusgaard v. Arcos, Ltd. (1933), 
39 Com. Cas. 158 ; Foley v. Classique Coaches, 
Ltd., [1034] 2 K. B. 1 ; Trollope (Geo.) Sc 
Sons v . Martyn Bros. (1034), 50 T. L. R. 544 ; 
Doyle v . White City Stadium, Ltd., [1036] 

1 K. B. 110 ; Lensen Shipping Co. v. Anglo- 
Soviet Shipping Co., Ltd. (1935), 40 Com. Cas. 
320 ; De Stempel v. Dunkels, [1938] 1 All 
E. R. 238 ; Broome v. Pardess Co-operative 
Society of Orange Growers (Established 

. 1900), Ltd., [1939] 3 All E. R. 978 ; Adams 
v . Union Cinemas, Ltd., [1930] 3 All E. R. 
, 136 ; Shirlaw v. Southern Foundries (1926), 
Ltd. & Federated Foundries, Ltd., [1939] 

2 K. B. 206 ; Ward v. Barclay Perkins & Co., 
[1939] 1 All E. R. 287 ; Way Sc Waller, Ltd. 
v. Verrall, [1939] 3 All E. R. 533. 

5051. Add. Annotations : — As* to (l) Refd. Fowler 
v. Commercial Timber Co., [1930] 2 K. B. 1. 
Generally , Refd. Trollope (Geo.) Sc Sons v. 
Martyn Bros. (1934), 50 T. L. R. 544 ; Way 
& Waller, Ltd. v. Verrall, [1939] 3A11E. R. 
633. 

6052. Add. Annotations : — Refd. Uvock v. Pearson 
(1928), 83 Com. Cas. 188; Fowler v. Com- 
mercial Timber Co., [1930] 2 K. B. 1 ; Be 
Arbitration between Kawasaki Kisen Kabu- 
shiki Kaisha & Belships Co., Skibsaksje- 
sellskap, [1939] 2 All E. R. 108 ; Broome v. 
Pardess Co-operative Society of Orange 
Growers (Established 1900), Ltd., [1939] 3 
E. R. 978. 

5064. Add. Citation : — 16 Asp. M. L. O. 644. 

Add. Annotations : — Apld. Gaze v. Port Tal- 
bot Corpn. (1929), 03 J. P. 89. Refd. 
Bentall, Horsley Sc Baldry 0 . Vicary (1930), 

47 T. L. R. 99 ; Way Sc Waller, Ltd. r.. Ver- 
rall, [1939] 3 All E. R. 533. 

5054a. .] — Pltf. Sc defts., who were respective 

owners of patents for conveying apparatus, 
entered into an agreement whereby each was 
granted a licence to use the invention of the 
other. The agreement recited the acknow- 
ledgment by the parties of the validity of the 
respective patents of the other. Sc contained a 
covenant by defts. not at any time hereafter 
to dispute the validity of pltf .’s patent. The 
agreement also contained a danse referring 
to arbn. any dispute between the parties 
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6048 U. .1 — While the et. must 

not by Implication actually make a 
contract for the parties, yet it may hold 
that on a re a sona b le consideration ol 
the tonne of the contract there is, 
neooooarily implied an obligation for 
the purpose of giving efficacy to the 
transaction Sc preventing such a 
failure of consideration as cannot 
have been within the contemplation 
of either side. — OoxHons v. Mo- 
Onsoon, (1694) % D. Lk 86; i 


W. W. R. t94 ; 90 Alta. L. R. 989.— 
CAN. 

6049 tii. .1 — A term or condi tio n 

may be implied by the ot* if it is dear, 
on a reasonable Sc bturiness like con- 
sideration of all the terms of the eon- 
tract, that the parties must have 
intended each a term or oo^Utton.— 
wxlu v. blaxk. tmn i & k b. 

gkiLTlAM- *• ms 81 

604« iv Whether period of 

aoemctfinehtded.} — A contract of agency 


contained no express stipulation as to 
the term of the agency: — Bold: it 
was not necessary, in order to give 
business efficiency to the contract or 
to carry into effect the Intention of, 
the parties, to imply a term that the 
oon tract could be terminated only on 
reasonable notice. Sc snob a term oonld 
not therefore be Implied. — P ouabd 

6446 v. — .h-Moneaw a Hudson 
Bat Wxsm Sc Betwmm Ok. 11896] 
SD.UE. 687*— -CAN. 
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other than the question of infringement or 
the recovery of royalties* In an action for 
royalties under the agreement A damage for 
infringements committed prior to it defts. 
pleaded that plti.’s patent was invalid A that 
there was an implied term in the agreement 
that pltf. should accept the same in satis- 
faction of all claims in respect of infringe- 
ments then outstanding* The questions as 
to whether in view of the covenant in the 
agreement defts. could put the validity of 
pltf. 'a patent in issue, A whether such a 
term as pleaded in the defence could be 
implied were set down for hearing as pre- 
liminary questions of law : — Held : in view 
of the covenant in the agreement defts. were 
not entitled to dispute the validity of pltf.’s 
patent, A such a term as pleaded in the 
defence must be implied in the agreement in 
order to give business efficacy to the contract. 
— Campbell v. Hopkins (G.) A Sons 
(Clbekenwell), Ltd. (1931), 49 R. P. C. 38. 


5055a. Contract with broker.] — Pltf a., a lirm 

of London fruit brokers, entered into a con- 
tract with defts., who were producers of 
oranges in Palestine, to sell defts.’ oranges in 
London, on the terms that in any event 
they should advance to defts. Is. Qd. per case, 
A that on sale their charges should be ftd. 
plus 7$ per cent, gross per case, all surplus 
on sale above 7s. 6d. per case to be remitted 
to defts. During the growing season covered 
by the contract the weather had been 
abnormally wet, with the result that the 
oranges, though apparently shipped in good 
condition, were, on arrival in London, to a 
large extent, unsaleable A such as were 
saleable, required repacking. Pltfs. were 
consequently unable to sell the oranges in 
the market, A being bound to pay defts. the 
guaranteed advance, suffered a considerable 
loss. They thereupon brought this action 
for damages, A contended that there was an 
implied term in the contract that the goods 
would be of merchantable quality, so that 
they could be sold in the ordinary course of 
business. Defts. contended that the con- 
tract was complete in itself, A that no term 
could be implied to give business efficacy to 
it : — Held : the parties were acting in a 
common interest for the purpose of selling 
defts.’ goods, A there must be implied into 
the contract a term that the goods should be 
in such a condition as to be saleable in the 
London market. — Broome v. Pakdess Co- 
operative Society of Orange Growers 
(Established 1900), Ltd., [1939] 3 All E. R. 
978 ; 108 L. J. K. B. 804 ; 101 L. T. 238 ; 55 
T. L. R. 999. 


5056. Add. Annotations .'—Retd, Willis v. Willis, 
(1927), 96 L. J. P. 177 ; First Russian Insee. 
v . London A Lancashire Insce., [1928] Ob. 922 ; 
The Penelope, [1928] P. 180; Hyman «. 
Hyman, Hughes e, Hughes, f 1929*1 P. 1 ; 
May v. May, [1929] 2 K. B. 886. 


5059. Add. Annotation: — Apld. Kel&ntan Govern- 
ment v. Doff Development Co., [1923] 
A. 0. 395. 


5060. Add. Annotation : — Consd. A.-G. v. G. 8. A 
W. Ry. of Ireland, [1925] A. O. 764. 

5066a. Term customary during war.] — The ct. 
found that since the outbreak of war in 1914 
it had been a universal custom in the dried 
fruit trade to insert in all contracts for the 
sale of sultanas a clause as follows : “ Should 
shipment be prevented by force majeure 
such as prohibition of export, blockade, war, 
or any consequence of warlike operations, 
this contract or the then unfulfilled part 
thereof to be cancelled without claim.'’ The 


ct., therefore, rectified certain bought A 
sold notes by the addition of this clause on 
the ground that the parties must be taken 
to have contracted on this basis. — Oaraman 
Rowley A May v . Apkrghis (1923), 40 
T. L. R. 124. 

5087. Add. Annotation : — Reid. Winkworth v. 
Raven, [1931] 1 K. B. 052. 

5078. Add. Annotation: — Retd. Einar Bugge v. 
Bowater (1925), 31 Com. Cas. 1. 


5085. Add. Annotations : — Refd. Boome v. Wicker, 
[1927] 1 Ch. 067 ; Farey v . Cooper, [1927] 2 
K. B. 884 ; Livock v. Pearson (1928), 38 Com. 
Cas. 188. 


5086. Add. Annotations : — Apld. Boome v. Wicker, 
[1927] 1 Ch. 807. Reid. Farey v. Cooper, 
[1927] 2 K. B. 384 ; Livock v. Pearson (1928), 
33 Com. Cas. 188 ; Gilford Motor Co. v. Home 
[1033] Ch. 935 ; Simpson v . Oharrington & 
Co., [1934] 1 K. B. 04, 

5087. Add. Annotation: — Refd. Martin v. Stout, 
[1925] A. 0. 359. 

5088. Add. Annotation : — As to (2) Refd. Franco- 
British Ship Store Co. v. Compagnie des 
Chargeurs Francaise (1926), 42 T. L. R. 735. 

5091. Add. Annotations : — Refd. Thomas v. Ham- 
mersmith Borough Council, [1938] 3 All E. R. 
. 203 ; Shirlaw v. Southern Foundries (1920), 
Ltd. & Federated Foundries, Ltd., [1939] 
2 K. B. 200. 


5102. Add. Annotations : — Consd. First Russian 
Insce. v. London A Lancashire Insce., [1928] 
Ch. 922 ; The Penelope, [1928] P. 180. Raid. 
Larrinaga v. Soc. Franco Americaine Des 
Phosphates Des Medulla (1923), 92 L. J. K. B. 
455; Kursell v. Timber Operators A Con* 
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— F. 

5073 Ui. .}*— Where having 

regard to the nature of a contract it u 
the duty of a party to assist in the ful- 
filment of a condition in the contract, 
such condition is deemed to he tul- 


with the intention of defeating the 
fulfilment of the condition, whether his 
refusal Is bond fide or not. — Komno t. 
Johnson A Co., Ltd., [1035] App. D. 
262.-HS.AT. 

PART XUf. SECT. 2, SUB-SECT. 1.— 

6101 L Gtnen : v&b-pit*. , who had 
been given an option to pmohase sham 
of a adntn g eo.» rele ased the option In 


consideration of deft, entering into the 
agreement in question herein. At the 
same time, A as a result of negotiations 
between pltf., the mining oo. & deft., 
the mining oo, granted deft, an option 
to purchase the shares not yet taken 
np under pltt's option A an option 
to purchase an additional block of 
shares. These options were to run for 
a period of six months provided daft, 
earned out the conditions of the said 
agreement. These conditions were 
duly fulfilled. By the agreement 
between deft, A pltf., deft, agreed to 
pay pltf. two oents on each A every 
share of the mining oo. which it took 
np under the options granted to it A 
also one-half of ail moneys received by 
It as commission on sales of such shares 

50 


oovered by said option as should be 
made by pltf. There was no obliga- 
tion on pltf. to attempt to sell shares. 
The market-price for the shares having 
fallen sharply, deft. A the mining oo. 
cancelled the option A agreement 
between them before the expiration of 
the six months. Pltf. alleged that said 
cancellation was a breach of the agree- 
ment between him A deft . : — Held : 

EOTWsaaA jrTioi: . 

that there could not be read into the 
agreement with pltf. a provision not 
expressed therein that deft, would 
retain its option from the min i n g oo. 
for the life of such option, vie,, six 
months. — C lbgg e. Pacific Stock Oo., 
I/n>., [1236] 1 W. W. R. 362.— CAM. 
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tractors (1026), 06 L. J. K. B. 660; Be Wait, 
[1026] Oh. 062 ; May v. May, [1020] 2 K. B. 
886. Refd. Walton Harvey, Ltd. v. Walker 
& Homfravs, Ltd., [1931] 1 Ch. 274 ; A.-G. 
of Trinidad & Tobago v. Gordon Grant & Co., 
[1935] A. O. 682 ; Kulukundis v. Norwich 
Union Fire Insurance Society, [1936] 2 
All E. R. 242 ; New System Private Tele- 
phones (London), Ltd. v. Hughes & Co., [1939] 
2 All E. R. 844. 

5108. Add. Annotations : — Refd. Larrinaga v. Soc. 
Franco Americaine Des Phosphates Des 
Medulla (1923), 92 L. J. K. B. 455 ; Trollope 
(Geo.) & Sons v. Martyn Bros. (1934), 50 
T. L. R. 544 ; A.-G. of Trinidad & Tobago v . 
Gordon Grant & Co., [1935] A. C. 632 ; 
Chandler Bros., Ltd. v . Boswell, [1936] 3 All 
E. R. 179. 

5104. Add. Annotation : — Expld. Be Wait, [1927] 
1 Ch. 606. 

6105. Add. Annotation : — Refd. Walton Harvey, 
Ltd. v . Walker & Homfrays, Ltd., [1931] 
1 Oh. 274. 

5107. Add. Annotation: — Refd. The Penelope, 
[1928] P. 180. 

5118. Add. Annotations: — Consd. Marb4 v. George 
Edwardes (Daly’s Theatre) (1927), 96 L. J. 
K. B. 980. Overd. Herbert Clayton & Jack 
Waller, Ltd. v. Oliver, [19301 A. C. 209. 

5117. Add. Annotation : — Refd. Sweet v. Williams 
(1922), 128 L. T. 379. 

5119. Add. Annotation : — Refd. Brown v. Dagen- 
, ham U. C., [1929] 1 K. B. 737. 

6120. Add. Annotations : — Consd. Marbd v. George 
EdwardcB (Daly’s Theatre) (1927), 96 L. J. 
K. B. 980. Dlstd. Re Golomb & Porter & 
Co.’s Arbitration (1931), 144 L. T. 583. 

5121. Add. Annotations: — Consd. Marbd v. George 
Edwardes (Daly's Theatre) (1927), 96 L. J. 
K. B. 980 ; Herbert Clayton «&; Jack Waller, 
Ltd. v. Oliver, [1930] A. C. 209. 

6122a. Actor.] — Applts., theatrical producers, 

agreed to engage reap., an American actor, 
to play one of the three leading comedy parts 
in a musical play about to be produced at the 
London Hippodrome for six weeks certain 
at a salary of £55 per week, & the contract 


contained a provision prohibiting resp. during 
the continuance of his engagement from 
acting elsewhere without the consent of the 
applts. Resp. objected that the part 
assigned to h im was not one of the three lead- 
ing comedy parts &, on the refusal of applts. 
to recast him, declined to appear in the play 
& sued applts. for damages for breach of 
contract. At the trial of the action before 
a judge & jury the jury found for resp. for 
£1,000 damages for loss of publicity & for 
three weeks’ salary, & judgment was entered 
accordingly. The Cfc. of Appeal affirmed the 
verdict & judgment except as to the salary : — 
Held: (1) upon the construction of the con- 
tract, it bound applts. to give resp. an oppor- 
tunity of appearing in public in a part 
answering the stipulated description ; (2) it 
was competent to the jury, having regard to 
the character of the contract, to give damages 
to resp. for loss of publicity. — Herbert 
Clayton & Jack Waller, Ltd. v. Oliver, 
[1930] A. C. 209 ; 99 L. J. K. B. 165 : 142 L. T. 

J 585 ; 46 T. L. R. 230 ; 74 Sol. Jo. 187, H. L. 

Annotation : — As to (2) Folld. Withers v. General Theatre 
Dorpn., Ltd., [1933] 2 K. B. 536. 

5123. Add . Annotations : — Refd. Be Windsor Steam 
Coal Co. (1901), Ltd. (1928), 140 L. T. 80; 
Trollope (Geo.) & Sons v. Martyn Bros. 
(1934), 50 T. L. R. 544 ; Kahn v. Aircraft In- 
dustries Corpn., Ltd., [1937] 3 All E. R. 476 ; 
Thomas v. Hammersmith Borough Council, 
[1938] 3 All E. R. 203. 

5126. Add. Annotations : — Refd. Sweet v. Williams 
(1922). 178 L. T. 379; Be Windsor Steam 
Coal Co. (1901), Ltd. (1928). 140 L. T. 80; 
Court Line, Ltd. v. Dant & Russell Inc., 
[1939] 3 All E. R. 314. 

5132. Add. Annotations : — Consd. Browning v. 
Crumlin Valley Collieries, [1926] 1 K. B. 522 ; 
Sagar v. Ridehalgh (H.) & Son, Ltd., [1930] 
2 Ch. 117. Refd. Sagar v. Ridehalgh & Son, 
Ltd., [1931] 1 Ch. 310 ; Thomas v. Hammer- 
smith Borough Council, [1938] 3 All E. R. 203. 

5134. Add. Annotation : — Refd. Clark’s Appeal 
(1937), 26 Ry. & Can. Tr. Cas. 61. 

5143. Add. Annotation : — Refd. Foley v. Classique 
Coaches, Ltd., [1934] 2 K. B. 1. 
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O. (•). 


tion 

Cycle 

(1919), 45 O. L. R. 576 ; 48 D. L. R. 
579 ; 16 O. W. N. 253.— CAN. 

ah. 6. P. Berliner GramapbonkCo., 
Ltd. v. N. H. Phinnby Sc Oo., Ltd. 
(1921), 64 N. S. R. 295 ; 67 D. L. R. 
696.— CAN. 

al. Employment of non-union men — 
Withdrawal from manufacturer *’ asso- 
ciation.} — A abop agreed to withdraw 
from ita manufacturers’ assocn. in con- 
sideration of certain workmen with- 
drawing from their union. The abop 
waa besieged by the union & had to 
abandon the scheme. In an notion 
lor breach of contract by workmen 
not reinstated by their union & dis- 
missed by the shop : — Held ; It was 
an implied term that the shop should 
keep open as an independent abop, & 
being unable to do so they were not 
liable. — Ziger v. Shifter Sc Hill- 
man, [1933] 2 D. L. R. 091 ; O. R. 407. 
CAN. 


PART XIII. SECT. 8, SUB-SECT. 1.— 
H. (a) i 

am. Learn of tobaoeo stall with electric 


light connected — Implied promise to 
continue supply.) — Pltf. took a lease 
from deft, of a tobacco stall in the 
city. At the time the lease was 
granted, the stall was supplied with 
elec trio light, connected with the city 
electricity supply through portion of 
the premises retained by deft. For 
some time after the lease, pltf. used the 
electricity to light the stall for business 
purposed. The lease waa silent as to 
the supply of electricity. Deft, later 
out off the supply. He then Drought 
an action for damages, Sc in hia claim 
alleged a promise by deft, not to 
interfere with the supply of electricity 
nor to prevent the continuance of such 
supply : — Held : there was an implied 
promise by deft. In the terms sued upon 
by pltf. — Jenkins t>. Levinson (1929), 
29 S. R. N. S. W. 151 ; 46 N. S. W. 
W. N. 38.— AUS. 


PART XIII. SECT. 2, SUB-SECT. 1.— 
H. (a) ill. 

sn. Commission payable out of 
purchase-money .1 — Pltf., an agent, 
made a special contract with deft, 
whereby he was to obtain a portion 
of the purchase price : — Held : in the 
absenoe of express provision, there 
was no obligation on deft, to keep the 
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oontr&ot of sale alive in order that pltf. 
might obtain his commission. Sc upon 
the cancellation of the contract of 
sale pltf.’s right waa determined. — 
Go wan v. Bowebn, [1924] App. D. 
550.— S. AF. 


*t. Agreement to sell <t share in pro- 
ceeds of sale of goods — Obligation to 
supply .) — Lock v. Ptjkdon (I860), 7 
N. B. R. (2 All.) 33.— CAN. 


PART XIII. SECT. 2, SUB-SECT. 1.— 

H. (b). * 

5133 1. Agreement firing prices .) — 
The military authorities accepted a 
tender from pltf. whereby he agreed 
to supply at prices specified no much 
of the goods mentioned therein as the 
officer in charge might require during 
the period mentioned in the tender : — 
Held : pltfs.’ tender amounted merely 
to an offer to supply the goods 
mentioned at the prices specified. Sc the 
military authorities were not bound by 
tbeir acceptance of the tender to 
purchase all or any of the said goods 
seeded by them from pltf. in the 
absenoe of a covenant to that effect. — 
Secretary or State v. Madbo Ram 
( 1928), L L. R. 10 Lab. 493.— IND. 




Vol. m— Contract. Cases 6149a— 5168d. 


5149a. Contract for lease of advertising space on 
programmes — Theatre dosed.] — Magnet Ad- 
vertising Co., Ltd. v. Ahrowsmith (1938), 
82 Sol. Jo. 911. 

5152. Add. Annotations : — Reid. Crediton Gas Co. 
v. Crediton U. 0., [1928] Ch. 447 ; Western 
Power Co. of Canada, Ltd. v. Matequi Corpn., 
[1934] A. 0. 322. 

6161. Add. Annotation : — Consd. BentaU, Horsley 
A Baldry v. Vicary (1930), 47 T. L. R. 99. 

5167. Add. Annotation : — Consd. Cohen v. Sellar, 
[1920] 1 K. B. 630. 

After this case add “ See, further , Gifts, 
Vol. XXV., p. 525.” 

5168. Add. Annotation: — Apld. London A South 
American Investment Trust v. British 
Tobacco Co. (Australia), [1927] 1 Ch. 107. 

5168a. Agreement to 44 exert influence ” — No obliga- 
tion to pay money if necessary.] — Deft, 
co. made an agreement with pltf. co. to use 
such 44 rights ” as they might possess & such 
influence as they could exercise to procure a 
third co. to deliver to pltfs. a percentage of 
the crude oil produced from a concession 
belonging to the third co., in which defts. had 
the preponderating shareholders’ vote. No 
delivery of oil from the concession in question 
was made by defts. to pltfs., A, in answer to 
ah inquiry by pltfs. as to when delivery was 
to begin, defts. replied that they were not in 
a position to make delivery as they could not 
enforce it against the other members of the 
third co. without making a payment to them 
A that they were under no obligation to make 
such payment. In an action for breach of 
contract defts. admitted that if they gave 
consideration there would be no impossible 
barrier to their getting the oil : — Held : as defts. 
could not use their preponderating vote in the 
third co. to dispose of a product of the third 
co. in order to satisfy an obligation of their 
own to the detriment of the interests of the 
minority shareholders, & as the word 
44 rights ” in the agreement did not mean that 
defts. were bound to exercise their right of 
spending money to procure the oil, the action 
failed. — General Asphalt Co. v. Anglo- 
Saxon Petroleum Co., Ltd. (1932), 48 
T. L. R. 270, H. L. ; revsg., 75 Sol. Jo. 191. 

5168b. Contract to print bank-notes — Implied duty 
not to use plates for unauthorised purpose.] — 
Pltfs., a Portuguese bank, made with delta., 
who were printers, a contract which pro- 
vided that defts. should print the authorised 
notes for the bank, the plates being left in 
defts.’ possession A being intended to be 
available only for the purposes of the bank. 
By means of an elaborate fraud defts. were 


induced by an unauthorised person to print 
from the plates a large quantity of notes A 
to deliver the notes to him, A the result was 
that these notes were put into circulation. 
In consequence of the fraud pits, honoured 
a large number of the spunous notes, & 
on learning the facts they found it necessary 
to withdraw all the genuine notes of the same 
issue from circulation as they had, at that 
time, no means of distinguishing the genuine 
from the spurious notes. In an action for 
breach of contract, negligence, or conver- 
sion : — Held : it was an implied term of the 
contract that there was to be no use of the 
plates for any purpose not authorised by 
pltfs., A there was an absolute duty on defts. 
not to print or deliver notes of pltf. bank 
without the authority of the bank. A, even 
if defts. were bound only to take reasonable 
care to avoid such acts, defts. had, on the 
facts, fallen short of the standard of care 
required by the special nature of the business, 
& pltfs. were entitled to recover. — Banco dr 
Portugal v. Watbrlow A Sons, Ltd. 
(1930), 47 T. L. R. 214 ; 75 Sol. Jo. 81 ; 
on appeal (1931), 100 L. J. K. B. 405, O. A. ; 
[1932] A. C. 452. 

Annotation : — Reid. The Edison (1931), 47 T. L. R. 635. 


SUB-SECT. 3. — Implied Warranties (Vol. XII., 

p. 028). 

Add the following case : — 

5168c. Of fitness — Turkish baths.] — Defts. were 
the owners of Turkish baths, A customers 
who came late at night were permitted to use 
the beds in the cubicles till early the next 
morning. Pltf. & his brother slept one night 
at the baths, & when they woke up they 
found that they had been bitten badly by 
insects, proved afterwards to be bugs : — 
Held : there had been a breach of an implied 
warranty that the beds or couches supplied 
for the use of customers should be reasonably 
fit for the purpose, & defts. owed aMuty to 
pltfs. to take reasonable care that no bugs 
or other dangerous insects should infest their 
premises. — Silverman v. Imperial London 
Hotels, Ltd. (1927), 137 L. T. 57; 43 
T. L. R. 200. 

5168d. Gridiron berth.] — Easter v. Marvin 

(1930), 74 Sol. Jo. 122. 

For the cross-reference 44 Of fitness — Sals 
of animals.] — See , generally , Animals, Vol. 

I., pp. 200 et seq read “ Sale of 

animals.] — See , generally , Animals, Vol. 1., 
pp. 200 et seq 


PART XIIL SECT. 2, SUB-SECT. 1.— 
N. 

*w. Agreement to furnish planters for 
fishery with supplies- — Obligation to turn 
V* produce to supplier.}— Implied.— 
Johnson v. Finlay (1882), 6 Nfld. L. R. 
363. — NFLD. 

•y. Supply of water — For particular 
Period — Expiration of original contract 
— Continuation under terms of old 
contract.) — R. v. Public Utilities 
Board op Combs., Ex p. Town of 
Mu-ltown (N. B.) (1919). 47 D. L. R. 
219.-- CAN. 

«** Agreement for use of hockey arena 


— Proceeds divisible between parties — 
Obligation to use arena.}— Canada 
Hockey Club v. Arena amusements. 
Ltd., (1930] 1 D. L. R. 127.— CAN. 

tb. Sale of tickets to queue — Duty of 
seller to preserve order of priority .) — 
Pltf. claimed damages for an alleged 
breach of contract in that deft, had 
failed to preserve the order of priority 
in queue & had failed to offer for sale 
the full number of tickets stated to be 
available. Deft, advertised tickets for 
sale & limited the number to which 
each person was entitled to four. PHI. 
who bad been commissioned by a large 
number of people to secure tickets, 


employed men who stood with others 
in a queue all night waiting for the 
office to open. Others who came later 
took up positions ahead of pltf.’s men, 
with the result that some of them 
failed to secure tickets: — Held : the 
number of tickets sold was but a reason- 
able shortage of the estimated number 
Sc as there was no express contract 
between the parties & pltf. had not 
proved a custom binding upon deft* to 
preservo the order of priority in the 
queue, the claim must fail . —bell v . 
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VoL XHL Oases 41-49L 


COPYHOLDS. 

Note, — As to copyhold tenure A manorial incidents after 1025, see Law of Property Act, 1922 
(o. 16), ml 126-145, soheds. 12-15 ; Law of Property (Amendment) Act, 1024 (o. 5), ached. 2. 


Part I. — The Manor. 

41* Add* Annotation: — As to (1) Retd. Hodgson | 126. Add. Annotation: — As to (1) Retd. Jay v. 
v, MoOreagh (1923), 98 L. J. Oh, 889. Jay, 11924] 1 K. B. 826. 


122. Add. Citation 92 L. J. Oh. 55. 


Part III. — Custom 

229. For oatonwords “ In considera- 

tion of assistance to persons wrecked— Good.] 99 
read “ To seise best anchor Sc cable — Of ship 


of the Manor. 

wrecked on shore ot manor — In consideration 
of assistance to persons wrecked — Good.] 99 


Part IV. — Manorial Courts. 

825. Add. Annotation :—As to (1) Apld. Be Holliday, [1922] 2 Oh. 698. 


Part V. — The Court Rolls and other Manorial Documents. 


393. Add. Annotation: — Consd. Beaumont v. 
Jeffery (1924), 40 T. L. R. 796. 

394«, Purchaser for value.] — (1) Pltf., as lord 

of the manor of Great Tey, which he acquired 
by purchase in 1923, brought the present 
action of detinue to recover possession of 
certain ancient ct. rolls of that manor, which 
were ot mere historical interest A which 
before his purchase pltf. had seen advertised 
for sale by deft., who having purchased 
them in 1902, from one P., a waste paper 
dealer, had commenced advertising them for 
sale ten years before the commencement of 
the present action: — Held: in the absence 
of evidence to the contrary, it must be pre- 
sumed that P. acquired the rolls lawfully 
in the ordinary course of his business from 
either the lord or the steward of the manor, 
A as the position of pltf. 9 s predecessor in title 
as trustee of the rolls, while they remained 
in his possession, did not make it illegal for 
him to part with them to a stranger, who 
came under the same obligation as the lord 
to produce them, pltf* was not entitled to 
recover the rolls. 

Held : (2) even if an action of detinue 


would lie, yet, upon the true construction of 
Limitation Act, 1023, s. 8, the words 44 goods 
A chattels 99 were mentioned only in reference 
to actions of replevin, A that as the action 
was an action of detinue A the cause of action, 
namely, the assertion by deft, of an adverse 
title by advertising the rolls for sale, arose 
more than six years before the commencement 
of the action, the action was barred by the 
statute. — Beaumont v. Jeffbby, [1925] 
Oh. 1 ; 93 L. J. Oh. 632 ; 132 L. T. 246 ; 
40 T. L. R. 796 ; 08 Sol. Jo. 807. 

.] — See, now. Law ot Property 

Act, 1922 (c. 16), s. 144a, added by Law ot 
Property (Amendment) Act, 1924 (c. 6), 
Sched. II., para. 2. 

404a. Recovery of possession — Limitation of action 
— When time begins to run.] — Beaumont 
v. Jbffeby, No. 394a, ante . 

423. Add. Citation .*—2 Dowl. N. S. 20. 

464. Add . Annotation: — Refd. Love v. Bentley 
(1707), 11 Mod. Rep. 134. 

482. Add. Annotation : — Refd. Beaumont v . 
Jeffery (1924), 40 T. L. R. 790. 


Part VI. — Officers of the Manor. 

Ml. Add. Citations : — 8 Show. 21 } Preem. K B. 473. 
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Cases 708a— 1864. English and Empire Digest Supplement, 


Part IX. — Particular Estates in Land of Copyhold and 

Customary Tenure. 


708a. Grandnephew as subsequent taker.] — 

Qu. : whether it is a good & reasonable 
custom that upon the death of a tenant in 
possession of lands holden of a manor for 
lives, the nest life in reversion for which the 
estate is holden shall be entitled to enjoy 
the estate ; & if such custom be good & 
reasonable, whether, where a party takes a 
pant of such lands for the life of himself & 
his grandnephews & dies, the grant shall 


operate as an advancement for the grand- 
nephews, so as to rebut a resulting trust in 
favour of other parties claiming under the 
purchaser. — Edwards v. Edwards (1830), 
2Y.&0. Ex. 123 ; 0L.J. Ex. Eq. 79 ; 100 
E. R. 337 

992. For existing citations read “ (1887), 37 
Oh. D. 312 ; 57 L. J. Ch. 400 ; 58 L. T. 
020 ; 30 W. R. 393 5 ajfd. on other grounds 
(1888), 40 Oh. D. 14, O. A.” 


Part X. — Relationship of Lord and Tenant as affecting 

Property. 

1021. Add. Annotation : — Consd. Newcastle-under- I 1025. Add. Annotation: — Refd. Newcastle-under- 
Lyme Borough Council v. Wolstanton, Ltd. Lyme Borough Council v. Wolstanton, Ltd. 

& Duchy of Lancaster, [1939] 3 All E. R. 597. | & Duchy of Lancaster, [1939] 3 All E. R. 190. 


Part XI. — Relationship of Lord and Tenant as affecting 

Services, Dues, etc. 


1157a. Fine payable by executor — Effect of Law 
of Property Act, 1922 (c. 16), s. 128, & Ad- 
ministration of Estates Act, 1925 (c. 23), 
ss. 1, 3, 22.] — The custom of a manor was 
that copyholders pay fines 14 upon descent or 
alienation when they take up their several 
lands & tenements." A copyholder in fee 
of settled copyholds died in 1928 after the 
copyholds had been enfranchised under Law 
of Property Act, 1922 (c. 10), s. 128, but 
before the manorial incidents (including 
fines) saved thereby had been extinguished 
under sect. 138. He had devised the pro- 
perty under a testamentary power : — Held : 
his special exor. in whom the settled land was 
vested under Administration of Estates Act, 
1925 (c. 23), ss. 1, 3, 22, must pay a fine on 
the death, although he had not assented to 
the devise, or conveyed the property to a 
purchaser, or done any other act formerly 
mvolving admittance & payment of a fine. — 
A.-GL to the Prince op wales v. Bradshaw, 
[1930] 2 Ch. 279 ; 99 L. J. Ch. 483 ; 143 
L. T. 430 ; 40 T. L. R. 551. 

1164. Add. Annotation : — Refd. Bradford v . Price 
(1928), 92 L. J. K. B. 871. 


1178. Add. Annotation : — Consd. Cheshire County 
Council v. Hopley (1923), 130 L. T. 123. 

1192. Citations : — For 44 12 E. R. 1120" read 44 125 
E. R. 1128." 

1241. Add . Annotation : — Refd. United Dairies 
v. Public Trustee, T1923] 1 K. B . 409. 

1272a. .] — Though a bill in equity 

lies to recover a small quit-rent, yet it ought 
to appear that pltf. has no remedy for the 
same at law. Ix>rd of a manor brings a bill 
against a tenant to hold a down belonging 
to the manor, discharged of the tenant's 
claim of a right of common thereto ; this an 
improper bill. But a bill for a quit-rent may 
be proper in some circumstances & what. — 
Holder v. Chambury (1734), 3 P. Wma. 
250 ; 24 E. R. 1052, L. C. 

Annotations : — Consd. Bouverie v. Prentice (1783), 1 Bro. 
C. C. 200 ; Leeds (Duke) v. New Radnor Oorpn. (1789), 
2 Bro. O. C. 618 ; Basingstoke Oorpn. v . Bolton (Lord) 
(1862), 1 Drew. 275 ; Searle v. Cooke (1890), 43 Ch. D. 
519. 

I 1274. Add. Annotations : — Refd. Purnell v. Roche, 
[1927] 2 Ch. 142; Rarratt v. Richardson A 

I CressweU, [1930] 1 K. B. 686. 


Part XII. — Descent of Copyholds. 

1826. Add. Citation 39 L. J. Ob. 426. 

1854. For exiting citations re ad “ (1852), Bail. Ct. Cas. Ill ; 22 L. J. Q. B. 39. 
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VoL SUL— Copyholds. Cases 1401a— 2082a. 


Part XIV. — Mortgage of Copyholds. 

1461a, ,] — Fraser v . Thomas (1862), 3 Seton’s Judgments & Orders, 7th ed. 2171. 

Annotation : — Folld. Ashton v. Corrigan (1871), L. R. 13 Eq. 76. 


Part XV. — Devise of Copyholds. 


1606. Add Annotation : — Retd. Re Brooke, 
Brooke v. Dickson, [1923] 2 Ch. 266. 

1508. Add. Annotation : — Refd. Re Brooke, 
Brooke t>. Dickson (1923), 92 L. J. Ch. 504 

1533a. Remainder to his heir-at-law — Rule 

in Shelley's Case applies.] — By his will 
testator, among other devises of freeholds 
& copyholds, devised his two copyhold 
houses, gardens, & premises situate in the 
parish of B., & also a piece of copyhold land 
adjoining, to his nephew G. for life without 
impeachment of waste, & after his death he 
devised the same premises to the “ heir-at- 
law 44 of the said G. There was no special 
custom of descent in the manor of B. affecting 
these copyholds : — Held : the use of the 
expression 14 heir-at-law M did not exclude 
the operation of the rule in Shelley's Case , 
which accordingly applied. & G. was entitled 
in customary fee simple for an estate to him 
& his heirs according to the custom of the 
manor. — Re Hack, Be adman v . Beadman, 
[1926] Ch. 633 j 04 L. J. Ch. 343 ; 133 L. T. 
134 ; 69 Sol. Jo. 062. 

See, now , Law of Property Act, 1922 (c. 10), 
ss. 128-146, Scheds. 12-15 ; Law of Property 
Act, 1925 (c. 20), *. 13!. 


1583b. Devise to “ right heirs ” — Common law & 
not customary heir entitled.] — Testatrix by 
her will dated Mar. 31, 1873, in exercise of 
a general testamentary power of appoint- 
ment, devised her copyhold lands upon 
trusts in favour of certain relatives & their 
respective issue in tail, all which trusts 
determined by their deaths without issue, 
with an ultimate trust for 44 my own right 
heirs (other than & except my nephew 
Robert John Smith & his issue). 44 On 
Oct. 2, 1875, by an award of the Copyhold 
Gomrs., the copyhold lands so devised were 
enfranchised. R. S., who would have been 
testatrix's heir at common law had he 
survived her, died on May 12, 1879. Testa- 
trix died on Sept. 11, 1883, leaving J. S., 
the eldest son of the said R. S., her heir at 
common law, a nephew A. S., her heir at 
common law if R. S. & his issue were ex- 
cluded, & a brother G. S., her lieir according 
to the custom of the manor, which was 
borough-English : — Held : the words 44 my 
own right heirs 44 must be construed to mean 
her heirs at common law & not her customary 
heirs : the limitation was ineffectual, « 
accordingly the lands so devised were un- 
appointed. — Re Smith, Bull v. Smith, [1933] 
Ch. 847 ; 102 L. J. Oh. 369 ; 149 L. T. 382. 


Part XVI I i. — Mode of Transmission of Copyholds inter vivos. 

1772. After this case add : — 

Endorsement of assurances of enfranchised land by stewards.] — See Law of Property Act, 1922 (c. 10), 

b. 129. 


Part XIX. — Determination and Suspension of Tenant’s Estate. 


1947. Add. Citation 1 Eq. Cas. Abr. 121. 

1950. Add. Annotation: — Consd. Re Wells, Swin- 
burae-Hanham v. Howard, [1933] Ch. 29. 


1951. Add. Annotation : — Consd. Re Wells, Swin- 
burne-Hanham v . Howard, [1933] Ch, 29. 
1978. Add. Annotation : — Refd. Re Price, [1928] 
Ch. 679. 


Part XX. — Enfranchisement 


1989. Add. Annotation : — Consd. Waring v. Foden, 
Warin g v. Booth Crushed Gravel Co. (1931), 
101 L. J. Ch. 33. 

1998. Add. Annotation: — Refd. Re Price, [1928] 
Oh. 679. 

2027. Add. Annotation : — Refd. Public Trustee v. 
Scarr, [1939] 1 All E. R. 188. , 

2088. After this case add as follows: — 


Sect. 3a. — UNDER LAW OF PROPERTY ACTS. 

2032a. Estate tall In undivided share — Interest In 
personalty.] — Where before 1926 an undivided 
share in copyhold land was the subject of an 
estate tail, the enfranchisement of such 
copyhold land after 1926 can result in turning 
the estate tail into an absolute interest ; £ 
where, by reason of the statutory trusts 
under Law of Property Act, 1925 (c. 20), 
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taaa lOtta— 8088 c. English and Empire Digest Supplement, 


such land becomes personalty, the absolute 
interest into which the estate tail is turned 
is an interest in personalty. — Re Price, 
[1028] Oh. 570 ; 07 L. J. Oh. 423 ; 130 L. T. 
330. 


Annotations : — Raid. Re Kempthorna, Charles e. Kempthorne 

i l929h 46 T. lTr. 16 ; Re Newman. Slater v. Newman, 
1080] 2 Ch. 409; Re Thomas*a Will Trusts, Powell v. 
?homas, [19801 2 Ch. 67 ; Re Hind, Bernstone v. Mont- 

J oinery, (19881 Oh. 208 ; Re Jones, Public Trustee v. 
ones, [19841 Ch. 316. 


.] — See, note, Law of Property (Entailed 

Interests) Act, 1932 (c. 27). 

2032b. Equitable Joint tenancy in copyholds— 
Subject to rentcharge — Vesting of legal 
estate.} — On July 5, 1802, Bryan Abbs A 
another trustee who predeceased him were 
admitted to certain copyhold plots A., B. 
A 0. upon trust out of the rents A profits 
to raise A pay an annual rent of £7 10s. to 
Harrison A his heirs A subject thereto in 
trust for Wilson A his heirs. Many years 
after Bryan Abbs’ death his customary heir 
H. C. Abbs, since deceased, was admitted 
to A. A 0., but no one was admitted to B. ; 


so that on Dec. 31, 1025, the best right to 
admittance was in the customary heirs of 
H. C. Abbs A Bryan Abbs. On the same date 
the equitable title to the land stood Tested 
in Thompson A Collins as Joint tenants in 
fee, subject to the equitable rentcharge then 
vested in Aylmer, subject to proof of his 
title. 


On Jan. 1, 1026, the Law of Property Acts 
came into operation A the copyhold plots 
were enfranchised. The ct. being asked to 
determine in whom the legal estates in 
the land A the rentcharge vested : — Held : 


(1) under the 1922 Act, Sched. XII., 
, para. 8 (5), the freehold estate in the land 
” vested in the first instance in the personal 

representative of H. 0. Abbe A the customary 
heir of Bryan Abbs as trustees, Bryan Ablw 
having no known personal representative; 

(2) either under the 1022 Act, Sched. XII., 
para. 8 (d), or under the 1025 Act, Sched. I., 
Part II., paras. 4, 6 (d), the rentcharge vested 
as a legal rentcharge in Aylmer or other 
the persons entitled thereto ; (3) on the rent* 
charge becoming a legal rentcharge the 
trustees became bare trustees with no longer 
any active duties to perform ; (4) under the 
1025 Act, Sched. I., Fart II., paras. 3, 6 (d), 
the initial vesting in the trustees was divested, 
A the legal estate subject to the legal rent- 
charge vested in Thompson A Collins as joint 
tenants in fee simple ; (5) sect. 36 of the 1025 
Act did not come into operation until after 
the vesting provisions had done their work. 
It then merely attached a trust for sale to 
the joint legal estate in Thompson A Collins. 

’ It did not previously attach a trust for sale 
to the initial estate in the trustees so as to 
put the divesting provisions of the 1025 
Act, Sched. L, Part II., out of operation. 
Still less did it bring in the undivided share 
provisions of the 1925 Act, Sched. I., Part IV. 
— Re King’s Theatre, Sunderland, Den- 
man Picture Houses^. Thompson A Collins 
Enterprises, [1929] 1 Ch. 483 ; 08 L. J. Ch. 
109 ; 140 L. T. 463. 

2032c. Vesting of rentcharge .} — Re 

King’s Theatre, Sunderland, Denman 
Picture Houses v. Thompson A Collins 
Enterprises, No. 2032b, ante. 
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VoL XrtL Cases 1— 16a. 


COPYRIGHT AND LITERARY PROPERTY. 


Part I. — Nature of Copyright. 


1, Add, Annotation: — As to (2) Reid. Be 
Dickens, Dickens v. Hawksley, [1035] Oh. 
267. 

14. Add, Annotation s .* — Reid. Performing Right 
Soc. v. London Theatre of Varieties, [1924] 
A. 0. 1 ; Be Dickens, Dickens v. Hawksley, 
[1936] Oh. 267. 

16. Add, Annotation : — Reid. Mansell v. Star 
Printing So Publishing Oo. of Toronto, Ltd., 
[1937]3 All E. R. 912. 

16. Add, Annotation: — Reid. Performing Right 
Soc. v. Mitchell A Booker, [1924] 1 K. B. 762. 

16a. Dramatic work — No “ first publication •* 
within 1911 Act, s. 1 (3)-— Owner entitled to 
substituted copyright under 1911 Act, sohed. 1.} 
— Under Dramatic Copyright Act, 1833 
(c. 16), a foreign author dwelling outside 
British territory was entitled to secure 
dramatic copyright within the British 
Empire of the first performance of his play 
given in this country. By an agreement in 
writing dated June 30, 1898, G. t the author 
A sole proprietor of the right to perform a 
certain play, granted to pltf. the sole So 
exclusive right to perform, or have per- 
formed, the play in Great Britain A Ireland. 
On Sept. 22, 1898, G.’s agent wrote to pltf. 
stating that the play bad been first per- 
formed in Great Britain on a certain date 
& at a certain place : — Held : a copy of the 
letter of Sept. 22, 1898, the original having 
been lost, was admissible as evidence in a 
copyright action between pltf. A third 
parties who claimed a right to produce 
cinematograph films of the play under an 
agreement for value with G., dated Sept. 6, 
1919, to prove that the first performance 
of the play took place in this country as 
stated in the letter since, (1) being written 
by G.*s agent, it constituted an admission 
by G., a person who, although not named on 
the record, had a substantial interest in the 
result, A (2) it constituted an admission by 
deft*.’ predecessors in title. 

(3) An entry in the register of first 
performances of dramatic productions at 
Stationers* Hall is admissible in evidence as 
a public register. If such an entry is in- 
correct, the party producing a certified copy 
of It may be precluded from relying on it as 


primd fade proof of a right to produce or 
reproduce the play to which it relates, but 
it can be regarded by the ct. as corroboration 


it can be regarded by the ct. as corroboration 
of other evidence of title. 

(4) 1911 Act, s. 1 <1) («) & s. 1 (3), which 
provide that copyright shall subsist in every 
dramatic work If it has been first published 
in His Majesty’s dominions, but that the 
performance in public shall not be deemed to 
be publication, prescribe conditions for the 
future, but do not inflict them on past events 
so as to destroy existing rights. 

(6) Where the owner of dramatic copyright 
possessed [by assignment] the sole right to 
perform, or permit the performance of, a 
certain play before 1911 Act came into 
operation he acquired, by sect. 2 (1) (6), 
coupled with sects. 24 So 35 of the Act, A 
sched. 1 to the Act, the right to the cinemato- 
graph & film rights of that play also. 

An American corpn. made a film So sent 
a negative & two positives of it to an English 
co., who made further copies of the film 
So handed them to another English co., who 
let them to a British exhibitor. The American 
corpn. & the two British cos. were inter- 
working organisations linked together by 
complex agreements, So they all three shared 
In part of the receipts from the exhibition 
of the film by the exhibitor. The exhibitor 
in exhibiting the film, infringed pltf. ’a 
copyright : — Held : (6) the American corpn. 
So the two British cos. had actively directed, 
counselled or aided the infringement by the 
exhibitor. So had infringed pltf.’s rights 
within 1911 Act, s. 2 (1), the operative effect 
of which sub-sect, is extended So not limited 
by sect. 2 (2) & (3). 

(7) Where an infringement of copyright 
Is proved under 191 1 Act, s. 2 (1 ), the question 
of knowledge of infringement by the infringer 
does not arise except possibly with reference 
to the exemption from penalties for infringe- 
ment provided by sect. 8 of the Act. — 
Falcon v. Famous Players Film Co., 
Ltd., [1926] K. B. 393 ; 95 L. J. K. B. 1 48 ; 134 
L. T. 246 ; 42 T. L. R. 91 { affd„ [1926] 2 K, B. 
474; 96 L. J. K. B. 88; 135 L. T. 650; 42 
T. L. R. 660 ; 70 Sol. Jo. 756, 0. A. 

Annotations: — As to (6) Rsld. English Hod. G rowers v. 
Dering, [1928] 2 K. B. 174. Generally, field. Messager 
e. British Broadcasting Co., [1027] 8 K. B. 543; Re 
Dickens, Dickens v. Hawksley, [1935] Oh. 267 ; Ash e. 
Hutchinson 6c Oo. (Publishers), Ltd., [1936] Oh. 489. 


PART L SECT. 1. 

• 1, Copyright ” 

In Commonwealth Copyright Act, 
1912, s. is (1), Includes the right to 
perform. — P ollock v. Wit i t ambon 
(J. O.). LTD., [1923] V. L. B. *26 i *9 
Argus L. B. 133; 44 A.L. T. 161 .— AUS. 

ik. Trust in respect of copyright .} — 
An implied or constructive trust in 
respect of a copyright existing under 
Copyright Act, 1913, may be enforced ; 4 


6c enforced to the ultimate extent of 
the acquisition of the title to the 
copyright by the cestui qui trust who 
is entitled to get in the legal estate. 
Sect. 44 of Copyright Aot, 1913, con- 
templates that any trust created In 
the manner which the law permits for 
personal property may exist in respect 
of copyright or of any right in copy- 
right, whether the title to those rights 
is acquired by assignment, license, or 
transmission; Onoe a parol trans- 


action in respect of copyright has 
reached a stage when, by reason of the 
payment 8c receipt of the purchase 
price, the vendor becomes a mere 
trustee of the property of the pur- 
chaser, the only question will be not 
whether the transaction Is in writing 
or not, but the method of its enforce- 
ment. — B hooker v. John Friend, 
Ltd., [1936] N. Z. L. B. 743 ; G. L. R. 
560 ; 12 N. Z. L. J. 249.— N. 2. 


5 



(toes 18-51. 


English and Empire Digest Supplement. 


Part II. — Subject-Matter. 


18* Add, Annotation : — Refd. Macmillan v. Cooper 
(1928), 98 L. J. P. 0. 118. 

22* Add, Annotation : — As to (1) Folld. Macmillan 
v . Cooper (1923), 93 L. J. P. 0. 113. 

28. Add, Annotation : — Reid. Campbell v, Poliak, 
[1927] A. 0. 732. 

24a. .] — There is no copyright in an 

idea. Where a person communicates an 
idea to an author & the author clothes the 
idea in the form of an article of articles, the 
copyright is in the author. A series of 
articles entitled “ [pltf.’s] racing secrets ” 
was published in a newspaper. Pltf. had 
done none of the actual writing of any of 
the articles, but he had related his experiences 
to F., who had made notes from which F. had 
written up the articles. The articles were 
read over to pltf. before publication, & 
alterations suggested by him were sometimes 
adopted. F. did not take down pltf.’s 
information verbatim, but in the articles 
pltf.’s experiences were in some cases given in 
the form of dialogues. Articles based upon 
the original series of articles were later pub- 
lished in another publication & entitled “ My 
Racing Secrets. By Ste\ e Donoghue,” i.e., 
pltf. : — Held : (1) pltf. was neither the owner 
nor the joint owner of the copyright in the 
original articles ; (2) the presumption under 
Copyright Act, 1911 (c. 46), s. 6 (3), that pltf. 
was the author of the later articles was re- 
butted. — Donoghue v. Allied Newspapers, 
Ltd., [1938] Ch. 106 ; [1937] 3 All E. R. 
603 ; 107 L. J. Ch. 13 ; 167 L. T. 186 ; 63 
T. L. R. 907 ; 81 Sol. Jo. 670. 

85. Add. Annotation : — Generally , Refd. Graves 
v . Pocket Publications, Ltd. (1938), 64 
T. L. R. 952. 

41, Add. Annotation: — Ah to (3) Refd. Falcon v. 
Famous Players Film Co. (1925), 42 T. L. R. 
91 ; Lane (John), Bodley Head, Ltd. v . 
Associated Newspapers, Ltd., [1936] 1 All 
E. R. 379. 

42. Add. Annotations: — As to (1 ) Consd. Macmillan 
v. Cooper (1923), 93 L. J. P. C. 113. Folld. 
Masson Seeley v. Embosotype Manufacturing 
Co. (1924), 41 R. P. C. 160. Consd. British 
Oxygen Co. v. Liquid Air, fl926] Ch. 383. 
Refd. Chabot v. Davies, [1936] 3 All E. R. 221. 
As to (6) Consd. Performing Right Soc. v . 
London Theatre of Varieties, [1924] A. C. 1. 


Generally, Refd. British Broadcasting Co. v. 
Wireless League Gazette Publishing Co., 
[1926] Ch. 433. 

48a. Letter written by manufacturer to trade 

customer.] — (1) A letter written by manu- 
facturers to a trade customer, offering their 
goods at a low price if the customer agrees to 
take such goods exclusively from them, is an 
“ original literary work ” within 1911 Act, 
s. 1 ( 1 ), & the writers are entitled to copyright 
therein. Such a letter is not contrary to 
public policy as being in restraint of trade. 

(2) The publication of the letter by rival 
manufacturers, together with a covering 
letter of criticism, is not “ fair dealing ” 
within sect. 2 (1) (i) of the Act. — British 
Oxygen Co. v . Liquid Air, Ltd., [1925] Ch. 
383 ; 95 L. J. Oh. 81 ; 133 L. T. 282. 

Annotation : — As to (2) Refd. Cookson v. Pountney (1937) 

* 81 Sol. Jo. 528. 

43b. Single sentence.] — Pltf. had, since 1925, 

dealt with the treatment of the human face, 
& had advertised extensively in connection 
with that treatment. He claimed to have 
the copyright in a slogan in connection with 
those advertisements. The phrase was, 
44 Beauty is a social necessity, not a luxury.” 
Sometimes there were variations in the words 
used. Sometimes the words “ youthful- 
ness,” or 44 good looks,” or 44 youthful 
appearance ” were substituted for 44 beauty.” 
In May 1926 deft, inserted an advertise- 
ment containing the phrase 44 A youthful 
appearance is a social necessity. Some 
years before 1925 an advertiser had used a 
similar phrase, 44 Beauty is a modern 
necessity ” : — Held : (1) the only originality, 
if any, in pltf.'s phrase consisted in the 
substitution of the word “ social ” for the 
word 44 modern,” & pltf.’s phrase was not an 
original composition ; (2) although copy- 

right might subsist in an advertisement, to 
quote a piece of a sentence from a literary 
work was too small a matter to afford ground 
for an action for infringement of copyright ; 
(3) the doctrine de minimis non lex curat 
applied, & the matter in which copyright 
was claimed was too small for the ct. to 
attach any importance to it. — Sinanide v . 
La Maison Kosmeo (1928), 139 L. T. 365 ; 
44 T. L. R. 574, C. A. 

51. Add. Annotation : — Consd. Macmillan v . 
Cooper (1923), 93 L. J. P. C. 113. 


PART 11. SECT. 3, SUB-SECT. 1. 
o I. — — — Form of contract for sale of 
land.) — Held : such a document wae 
capable of oopyright, but if copies were 
aold, there might be an implied autho- 
rity to renpoduoe them where necessary 
in connection with the transaction for 
which they wore purchased.— “-R eal 
Estate Institute of N.S.W. c. Wood 
(1993), 23 8. R. N. S. W. 349 ; 40 
N. 8. W. W. N. 60.— AUS. 

o IL Compilation .} — A compile- 



SKl UHOJ ■ If, lit 

646 ; (19281 1 W. W. R. 866 ; 37 
Man. L. R. 966.— CAN. 

o 111. Translation.) — Transla- 
tions are original literary works. — 
Pasiokniar v . Dojaork. (1988) 2 
D. L. R. 646 ; (1928) 1 W. \V. R. 866 ; 
37 Man. L. R. 366.— CAN. 


PART II. SECT. 8, SUB-SECT. 2.— B. 

•d. Slight alterations — Works of 
foreign cmtfior.)— Where a publisher In 
Boot-land brought out an edition of the 
works of a foreign author, which had 
all been originally published abroad, 
& In which there was no copyright in 
this country : — Held : alterations upon 
the writings, neither Important nor 
extensive, made with the assistance of 
the author, did not create a copyright 
in the edition, so as to give the pub- 
lisher a right to prevent the publica- 
tion of a reprint of it in a different 
form. — Hkddkkwiokv. Griffin (1841), 
3 Dual. (Ct. of Sees.) 383.— SCOT. 


PART II. SECT. 8, SUB-SECT. 2.— C. 

54 i. Immoral works.) — There is 
nothing in the Copyright Act to dei 
an author a oopyright on the groun< 
that his work is indecent, obeoene < 


immoral. Where his work is of snob 
a character that the law will not permit 
him to publish it. the eta. will deny 
him damages, since If he cannot sell it 
he oannot prove damages. But apart 
from damages, there is no reason why 
the pirating of an author’s original 
work should not be restrained by 
injunction, provided it is honest work, 
& not a 
ntak e. 

646 ; (1 
Man. L. 


rand on the public. — P asick- 
Dojacbr, (1928) 2 D. L. P. 
J28) 1 W. W. R. 866 ; 37 
R. 265.— CAN. 


PART II. SECT. 3, SUB-SECT. 2.— E. 

sg« Plans schedules .) — Plans Sc 

schedules for rating fire insurance risks 
are “ books ” within Copyright Act.- - 
Under wr it e rs Survey Bureau, Ltd. 
v . Mamie & Renwicx, Ltd., (1938) 
2 D. L. R. 31 ; Ex. C. R. 103 ; 69 
Can. O. C. 342.— GAN. 



VoL XIIL— Copyright. Cues S5— 85a, 


Add. Annotation : — ^ds to (5) Raid. British 
Oxygon Oo. v. Liquid Air, [1926] Oh. 883. 

00. Add. Annotation: — Gonad. British Oxygen 
Oo. p. liquid Air, [1926] Oh. 383. 

05. Add. Annotation : — Retd. British Broadcast- 
ing Oo. v. Wireless League Gazette Publishing 
Oo., [1926] Oh. 488. 

70a* Blue-print of shop-front — 1911 Act, sec. 22.] 
— Pitt, sent to deft*., at their request, a 
blueprint plan A elevation of a shop-front 
A an estimate for the work. No order 
was given topltf. for the erection of the 
shop-front. Tne shop-front was, however, 
erected for defts. by a firm which worked 
on a tracing of pltf.’s plan & elevation. 
Pltf. brought an action against defts. for 
infringement of his copyright by authorising 
the reproduction of the plan. Defts. con- 
tended that a plan could not be reproduced 
by a shop-front: — Held : (1) the shop-front 
was a reproduction of the plan, & as the 
plan was an original literary work within 
1911 Act, defts., by authorising the repro- 
duction, had infringed pltf.’s copyright in 
the plan; (2) the plan was not a design 
within 1911 Act, s. 22.— Chabot v. Davies, 
[1936] 3 All E. R. 221 ; 106 L. J. Ch. 81 ; 
166 L. T. 626 ; 68 T. L. R. 61 ; 80 Sol. Jo. 
876. 

73. Add. Annotation: — Held. British Broadcast- 
ing Oo. v. Wireless League Gazette Publishing 
Oo., [1926] Oh. 433. 

74. Add. Annotation : — Aa to (1) Consd. British 
Broadcasting Oo. v. Wireless League Gazette 
Publishing Oo., [1926] Oh. 433. As to 
(3) Refd. Hawkes & Son (London), Ltd. v. 
Paramount Film Service, Ltd., [1934] Ch. 693. 

76. Add. Annotation Consd. Sinanlde v. La 
Maison Kosmeo (1928), 139 L. T. 865. 

77a. For type — Protected.] — Pltf. co., 

which carried on the business of supplying 
cutter-crush machines A type & other 
materials used therewith, issued a catalogue 
consisting for the most part of a number 


of words which illustrated the products of 
the several sizes A shapes of type supplied 
by the bo. A customers ordered a particular 
class of type by referring to such words. 
Nearly all the words were selected by the 
managing director of the oo. In 1922 defts., 
who were carrying on a similar business, 
circulated price lists which were practically 
copies of the price lists of pltf. oo.,the words 
used in pltf. oo.'s catalogue & price lists to 
indicate the style of type being copied 
in defts. ’ price lists without alteration. Pltf. 
co. commenced proceedings for an injunction 
to restrain infringement of copyright in their 
catalogue A passing off of goods which were 
not their goods as being their goods. On the 
question of copyright defts. contended (inter 
alia) that pltfs. ’ catalogue was a design or 
collection of designs o&pable of registration 
under Patents & Designs Acts, 1907 
(c. 29), A 1919 (c. 80), A not the subject 
of protection under 1911 Act: — Held: on 
the question of copyright the contentions 
put forward by defts. failed, & an injunction 
restraining infringement of the copyright of 
pltfs. in their catalogue was granted, — 
Masson Seeley & Co., Ltd. v. Embosotypb 
Manufacturing Oo. (1924), 41 R. P. O. 160. 

80. Add. Annotation .'--Generally, Refd. United 
Indigo Chemical Co. v. Robinson (1931), 49 
R*. P. O. 178. 

86s. Programmes.] — Pltfs. were a limited co. 

. formed to acquire the Postmaster-General’s 
licence for the establishment & working of 
broadcasting stations, & to carry on any other 
business ancillary, incidental, or conducive 
thereto. Under the terms of their licence & 
a supplementary agreement pltfs. were 
required to transmit efficiently every day a 
programme of broadcast matter to the 
reasonable satisfaction of the Postmaster- 
General. They were not allowed to alter 
their memorandum as to objects without his 
written consent. He might revoke their 
licence if they failed to transmit satisfactory 


PART II. SECT. 8, SUB-SECT. 8. 

ik. PUm—Of harbour . ) — Lyshar e. 
Gibborx* Harbour Board, [1824] 
N. Z. L. R. 18. — 4LZ. 

PART IL SECT. 8, SUB-SECT. 4. — A. 

77 L IUustrated catalogue — Collection 
of designs — Not protected. 1 — Copyright 
Act. 1912, Scheo., a. 22 (1). read in 
conjunction with sect. 9 (c) of the Act. 
provides aa follows : ** This Act shall 
not apply to designs capable of being 
registered under Designs Act, 1906, 
except designs which, though capable 
of being so registered, are n at used or 
intended to be used as models or 
pattens to bo multiplied by any in- 
dustrial p roc es s ” : — Held <l) the 
term ** multiplied by any industrial 
process** in that sub-sect, is not 
limited to the zmdtlpUestion of the 
design as a design, but extends to fc 
inclndss the multiplication by any 
industrial g ros s es of that desi gn to 
any material form wh atsoev er: 

2tS2T2S& wb^to^pobSsh^ 

a catalogue co ntaining fflnstxnttens of 
designs of those articles, with appro: 
prlaSs letterpress, 4c was registered 
under Copyright Act as the owner of 
tbs copyright in snob catalogue, was 
not entrtiedto copyright under that 
Act In respect of eases of tbs ds stpos as 
bad bean or could be re giste red under 
Dsrigns Ast, Bestows* 

SqSjtaT* Rt rrm <1988), WAR. 
N. 8. W. M. — ABB. 


PART IL SECT. 8. SUB-SECT. 4. — D. 

■1. List of acceptances for harm race.) 
—Pltf. oo. carried on the business of 
horse racing & was registered under 
Copyright Act, 1912, aa the owner of 
the copyright to a sheet of letterpress 
entitled “ names of horses 4fc weights 
for horses aooepted for raoaa to be 
held at 0. Park Raoes on Sat., June 0, 
1931.” Prior to each meeting the co. 
published a wtnpilm list of acceptances 
& caused itself to be registered as the 


& caused itself to be registered as the 
owner of the oopyright thereto. In 
the compilation of those lists, to order 
to arrive at a final result, various pre- 
,lminary processes were gone through 
in which pltfs., the handlcapper & 
secretary of the oo. respectively, had 
a part. Deft, without the permission 
of plt£ oo. published to his newspaper 
the Information contained in the lira 
of aooeptanoes of June 0, 1IM, & 
the right to publish similar 
lists of aooeptaBoss : — Held : copy- 
right to the list of aooeptanoes for 
June 0. 1931, was vested to pltfs, or 
some one or more of them 4c that suoh 
oopyright bad been infringed. — Oaw- 
txbbury Par* Bao* Ootmss Oo:, 
Ltd. «. Hopkins (1932), 49 N. 8. 
W. W. N. 27. — A US. 

sd. Race programme .] — A published 
pro gr a mme showing the na m es of 
horses entered for particular races, the 
wrighte & the barrier positions, U the 


of the names of the scree g amm ex 
the hones, the names of the riders, & 

7 


the colours to be carried by them do 
not prevent a publication containing 
the other particulars appearing in the 
published programme from being an 
Infringement of the oopyright in the 
programme. — M ander c. O'Brien. 
[1934} S. A. 8. R. 87.— AUA 

sk. Forma for use of Road Boards . J — 
Regulations made under Road Dis- 
tricts Act, 1919-1933, provide that 
certain books & records shall be kept 
by every Road Board, & appropriate 
forms are prescribed. Pltf. was the 
printer & publisher of a ” combined 
register,*' which was a compilation of 
the prescribed forms 8c claimed copy- 
right thereto: — Held ; there was no 
selection or peculiar labour, skill, or 
experience involved in the compilation, 
8c it was not the subject of copyright. — 
Sampson v. Brokbnsha & Shaw, Ltd., 
[1936} W. A. L. R. 90. — A US. 

sm. Bridge tatty.] — Deft., after sever- 
ing his connection with Drug Agencies, 
Ltd., commenced manufacturing 8c sell- 
ing the Practical Bridge Tally, under 
the name of the Practical Bridge Tally 
Co., of which concern he is sole pro- 
prietor. The ct. found that those 
t allies sold by defts. were copied from 
pltf. *s work : — Held : pltf.’s work was 
an original plan, arrangement, com- 
pilation or combination of material, for 
a particular purpose or use. produced 
by his own skill 8c labour, & pltf. was 
entitled to copyright thereto. — S trvkn- 
son v. Crook, [19381 Ex. O. R. 299 ; 
4D.L. R. 294.— CAN. 
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programmes, & within one month from their 
ceasing to bold the licence they were bound 
to pass a special resolution for voluntary 
winding up. Their profits from all sources 
beyond a 7} per oent. cumulative dividend 
on their paid-up capital belonged to the 
Postmaster-General. Nine months after the 
licence, with the approval of the Postmaster- 
General pltfs. began publishing the Radio 
Times every Friday, including therein the 
advance daily programmes for the ensuing 
week Sunday to Saturday. These pro- 
grammes gave the day & hour of each per- 
formance, the artist's name, appropriate 
headings for items or groups of* items, & 
translations of unfamiliar foreign titles of 
songs or music. The preparation, arrange- 
ment, & editing of the actual programmes 
involved considerable time, skill, labour & 
expense, although the preliminary work of 
fixing the days & hours, engaging the artists, 
& choosing the items had all been done some 
time beforehand. Defts. having selected <te 
copied, numerous items from a set of advance 

E rogrammes so published, pltfs. sued for in- 
ringement of copyright : — U eld: ( l ) whether 
there was or was not copyright In an in- 
dividual programme, there was undoubtedly 
copyright in the compilation of the seven 
advance programmes; ( 2 ) although the 
programmes were subject to he approval or 
veto of the Postmaster- General, who had 
power to revoke the licence if they included 
improper matter, they were not a work 
‘•prepared or published by or under” his 
‘“direction or control” within 1911 Act, 
s. 18, & so long as pltfs. were allowed to trade 
& publish them, the copyright belonged to 
pltfs. & not to the Crown. (3) Semble : there 
may be copyright in an individual pro- 
gramme. — British Broadcasting Co. v. 
Wireless League Gazette Publishing 
Co., [1926] Ch. 433 ; 95 L. J. Ch. 272 ; 136 
L. T. 93 ; 42 T. L. B. 370. 

86 a. Starting prices.] — Where after the start of a 
horse race lists are prepared on the course 
of the starting prices of the horses engaged 
in the race, these are not the subject of 
copyright. — Odhams Press, Ltd. v. London 
& Provincial Sporting News Agency 
(1929), Ltd., [1936] Ch. 672 ; 104 L. J. Ch. 323 ; 
163 L. T, 327 ; 61 T. L. R. 664 ; 79 Sol. Jo. 
641 ; on appeal , [1936] Ch. 367. 

88 . Add, Annotations : — As to (2) Refd. Bowling 
v. Camp (1922), 128 L. T. 342 ; Re Dickens, 
Dickens v. Hawksley, [1936] Ch. 267. 


91a* Slogan or cateh-phras6.V--SiNANiDE v. La 
Maison Kosmeo, No. 43b, ante. 

92a. Abridgment— May be new work.1 — While 
there may be copyright in an abridgment of 
a larger work, in a case in which accurate 
knowledge, sound judgment, & literary skill 
in presenting in a condensed form the material 
of the original author are displayed, there 
can be no copyright in a book consisting 
merely of extracts taken verbatim from a 
work m which there is no copyright, & strung 
together by connecting sentences, so as to 
make the extracts read as a consecutive 
narrative. There may, however, be copy- 
right in notes appended to such a book, 
although there is no copyright in the text. — 
Macmillan & Co. v. Cooper (1923), L. R. 61 
lnd. App. 109 5 93 L. J. P. C. 113 ; 130 L. T. 
676 ; 40 T. L. R. 186 ; 68 Sol. Jo. 235, P. 0. 

Annotation : — Refd. Masson Seeley v. Embosotype Manu- 
facturing Co. (1924), 41 R. P. C. 160. 

After this case for “ Abridgment — May be 
new work.] — See Nos. 422, 426, post,” 
,» read “ .] — See, also , Nos. 422, 426.” 

95. Add, Annotation : — Consd. Re Dickens, 

Dickens v. Hawksley, [1935] Ch. 267. 

97. Add, Annotation : — Refd. Falcon v. Famous 
Players Film Co. (1925), 42 T. L. R. 01. 

99 a. Of descriptive chaifecter.]— ( 1 ) A song 

which relates the burning of a ship at sea, 
& the escape of those on board, describes their 
feelings in vehement language, & sometimes 
expresses them in the supposed words of the 
suffering parties, is dramatic, & therefore at 
all events within the meaning of the statute, 
though it be sung only by one person, sitting 
at a piano, giving effect to the verses by his 
delivery, but not assisted by scenery or 
appropriate dress. 

(2) A room where the song is performed, 
& to which persons paying for tickets are 
admitted for the purpose of hearing it, is, 
for the time, a place of dramatic entertain- 
ment within the meaning of the statutes, 
though the room be ordinarily used for 
different purposes. — Russell v . Smith (1848), 
12 Q. B. 217 ; 17 L. J. Q. B. 226 ; 11 L. T. 
O. S. 286 ; 12Jur. 723 ; 116 E. R. 849. 

Annotations — As to (1) Apld. Clark t>. Bishop (1872), 25 
L. T. 908. Distd. Fuller v, Blackpool Winter Gardena 
& Pavilion Co.. 11895] 2 Q. B. 429. Retd. Hatton e. Kean 
(1859), 29 L. J. C. P. 20. . As to (2) Consd. Wall v. 
Taylor, Wail v. Martin (1882), 9 Q. B. D. 727. Apld. 
Duok v. Bates (1883), 12 Q. B. D. 79. Generally , Refd. Lacy 
v. Rhys. (1864), 4 B. & 8. 873 ; Edwardes v. Cotton (1902), 
19 T. L. R. 34. . . 


PART II. SECT. 8, SUB-SECT. 6. PART IL SECT. 4. 

sm. Advertisement of dental plate.] — 100 i. Sketch-Radio sketch.) — Deft 

An advertisement relating to the manu- oo. employed pltf., a dramatic author 
faoture & sale of dental plates, which & producer, to prepare a radio sketch 
contains sufficient originality of ex- for use in advertising deft's business, 

£ resslon & arrangement to entitle it deft suggesting the general outline of 
j come withinthe words " original the work. Pltf. prepared A procured 
literary work ” as used in sect. 3 (1 ) production of the sketch through deft, 
of Copyright Act, 1913, may he, the G. Pltf. & deft. co. entered into a 
subject of copyright. The fact that written agreement covering production 
the claims of such an advertisement of the sketch, the agreement oontain- 
amount to no more than that certain ing (inter alia ) the following clause : 
standards to which every manufacturer “ The feature is only to be used as 
of dental plates may work had been arranged through Fred W. Kan tel." 
reached is no defence to an action for Subsequently deft. oo. purported to 
an injunction for infringement of copy- cancel the agreement 8c continued to 
right when the presentation of those broadcast the sketch under the deft, 
claims is novel & reached by a com- G.’s direction. Later deft. G. broad- 
bination of skill, labour, & expenditure ousted the sketch on his own account, 
contributed by its author 8c owner. — tor a short time, without pltf.*8 oon- 
Cotton e. Frost, (19361 N. Z. L. R. sent. In an action for infringement 
627 ; G. L. R. 590 ; 12 M. Z. L. J. 250. of copyright 8t tor damages : — Ueld : 
— N.Z. (1) pnf. was the sole author of the 

8 


sketch, he having given It form 8c 
expression although certain ideas had 
been suggested by the deft. ; (2) the 
sketch was a dramatic work within 
the meaning of copyright law which 
does not require that the expression 
must he in an original or novel form, 
but that the work must not be copied 
from another work. Nor did It matter 
that the original m an u sc ri pt was de- 
parted from in each broadcast as, in 
the presentation of a dramatic work 
in whatever form, it is open to the 
performer to depart from the literal 
text of the work : (3) there was in- 
fringement of pltf.*s copyright since 
deft. oo. for several months caused to 
be performed or broadcast through 
deft. G. the sketch originally prepared 
8c broadcasted by direction of pltf. 
without his consent. — Kantrl v. 
Grant, Nisbet 8c auld, Ltd., Wat- 
son 8c Dominion Battery Oo., Ltd., 
(I988J Ex. a R. 84.— OAK. 




VoL XIII. — Copyright Cases 108a— 188, 


IO 81 Frock reproduced from sketch.}— Pltf., B. f i 
, having made a sketch of a red frock worn 
upon a lady, pltf. co., with the consent of B„ 
made a frock which followed the lines of the 
frock which the lady was shown wearing in 
the sketch. It was the practice of pltf. co. 
not to sell a frock of the same design to any 
customer other than the particular customer 
for whom it was designed. Defts., without 
the consent of pltfs. or either of them, made 
a frock which was precisely the same as 

S ltf. co.’s frock & made & offered for sale 
; sold frocks which were substantially repro- 
ductions of the frock made by pltf. co. & 
threatened to continue so to do : — Held : 
(1) the frock made by defts. whether spread 
out or held up to view, was not a repro- 
duction of B.’s sketch within 1911 Act, s. 1 (2), 
& consequently, B.’s copyright in the sketch 
was not infringed ; (2) the frock copied by 
pltf. co. from the sketch was not an original 
“ work of artistic craftsmanship ” within the 
definition of “ artistic work ” in sect. 35 of 
1911 Act, as pltf. co. were not the originators 
of the artistic element in the work. 

Qu. : whether, if B. herself made the frock 
from her own design, she would be entitled 
to copyright therein. — Burke & Margot 
Burke, Ltd. v. Spicers Dress Designs, 
[1930] Ch. 400 ; [1936] 1 All E. R. 99 ; 105 
L. J. Ch. 157 ; 164 L. T. 561 ; 52 T. L. R. 
242 ; 80 Sol. Jo. 147. 

Annotation: — As to (1) Confld. Ohabofc v. Davies, [1936] 3 
All E. R. 221. 

111a. Wolf-cub head for Boy Scouts’ pole — 

1911 Act, s. 22.] — Apart from 1911 Act, s. 22, 
a model of a wolf-cub’s head produced from 
a mould in papier mache & intended to be 
displayed as their totem on the tops of poles 
by the Boy Scouts Assocn., is an artistic 
work in which copyright would subsist under 
that Act. But, as the model consisted of 
“features of shape, configuration, pattern, 
or ornament applied to any article ” of 
manufacture or artificial substance by an 
industrial process, & was therefore a design 
within Patents & Designs Act, 1907 (c. 29), 
8. 93, as amended by Patents & Designs Act, 
1919 (c. 80), s. 19, & consequently was capable 
of being registered under the Act of 1907 &, 
further, was not a design which was “ not 
used or intended to be used as a model or 
pattern to be multiplied by any industrial 
process,” it was bv Copyright Act, 1911 
(c. 46). s. 22. excluded from the operation 
of that Act & not the subject of copyright 
thereunder. 

In an action bv pltfs. for infringement of 
copyright which they claimed in the model, 
against the defts. who admittedly had copied 
& reproduced the model : — Held : for the 
reasons stated above, pltfs. had no copyright 
in the model under 1911 Act, & the design 
not having been registered as a design under 


the Patents & Designs Act, 1907 (c. 29), the 
action failed. 

Semble : if pltfs. had had copyright in the 
model, the defts. could not successfully plead, 
under 1911 Act, s. 8, that they had no 
reasonable ground for suspecting the sub- 
sistence of copyright in the model owing to 
the absence of registration marks under 
Patents & Designs Act, 1907 (c. 29), under 
which they alleged that in their view of the 
law the model was capable of registration 
since, relying upon that view, they abstained 
from making any inquiries whether copy- 
right in the model was claimed. — Pytram, 
Ltd. v. Models (Leicester), Ltd., [1930] 
1 Ch. 039 ; 99 L. J. Ch. 381 ; 143 L. T. 227 ; 
46 T. L. R. 290. 

118a. Adaptation of old play — Original musical 
composition.] — 1911 Act has extended the 
protection of copyright, &- there is musical 
copyright in an arrangement of previous 
music which amounts to a new work. 

Pltf. composed music for an opera which 
was an adaptation of an old play. Defts. pre- 
pared an orchestral score from the same source, 
records of which they offered to the trade. 
Pltf. complained that defts. were passing 
off these records as records of pltf.’s music : — 
Held : defts. had borrowed from pltf.'s 
work in a way which was more than mere 
coincidence. & had infringed pltf.'s copy- 
right. — Austin v. Columbia Graphophone 
Co. (1923), 07 Sol. Jo. 790. 

Annotation: — Reid. Samuolaon v. Producers Distributing 
Go. (1931), 48 R. P. O. 447. 

119. Add. Annotations: — Retd. Austin v. Columbia 
Graphopbone Co. (1923), 07 Sol. Jo. 790; 
Gramophone Co. v. Stephen Carwardine <fc 
Co., [1934] Ch. 450. 

120. Add. Annotations : — Gonsd. Falcon v. Famous 
Players Film Co., [1920] 2 K. B. 474 ; Thomp- 
son v . Warner Pictures, [1929] 2 Ch. 308. 

121a. Right of maker of record to restrain publlo 
performance.] — Held: (1) owners of a sub- 
sisting original copyright under 1911 Act, 
sect. 1, can restrain public performance by 
owners of a special copyright under sect. 19, 
which is subordinate to copyright under 
sect. 1 , though it may co-exist with it ; 
(2) an owner of a special copyright under 
sect. 19 in a record has the sole right to use 
the record for public performance except as 
against the owner of a subsisting original 
copyright. — Gramophone Co., Ltd. v. 

Stephen Cawardine & Co., [1934] Ch. 450 ; 
103 L. J. Ch. 248 ; 150 L. T. 396 ; 50 T. L. R. 
140 ; 77 Sol. Jo. 914. 

125. Add. Annotations: — Refd. Rex Co. & Rex 
Research Oorpn. v. Muirhead & Comptroller 
~ Genera] of Patents (1920), 44 R. P. C. 38 ; 
Re Dickens, Dickens v. Hawksley, [1985] Ch. 
207. 

128. Add. Annotation: — Consd. Re Dickens, 
Dickens v. Hawksley, [1935] Ch. 207. 


PART II. SECT. 5, SUB-SECT. 1. 
»f. Design for trade purposes .) — A 
firm of advertising Agents made a 
sketch for pltfs. entitled a “ Design for 
Shirt Box.” Pltfs. did not nse It : — 
Retd: pltfS. could not be treated as 
owners of an artistio work ordered & 
made for valuable consideration within 
Copyright Act, 1927, s. 12 (1). — 
Toronto Carton Co. e. Manchester, 
McGregor, Ltd.. [1926] 2 D. L. R. 
24; O. R. 144.*— CAN. 


si. Sketches prepared from design .) — 
The preparation of coloured sketches 
of a submitted design does not involve 
artistio skill or come within the defini- 
tion of sketches with Copyright Act. — 
Commercial Signs v. General Motors 
Products, [19S7J 2 D. L. R. 310 ; 
affd., [1037] 2 D. L. K. 800.— CAN. 


PART II. SECT. 7. 

ep. Record — Necessity for consent of 

9 


owner of copyright of original work .] — 
The copyright conferred by sect. 19 
in Sched. I. of the Indian Copyright 
Act on tho maker of the record of a 
musical work, by means of which 
sounds may be mechanically repro- 
duced, only exists where the record is 
made with the consent of tbe owner of 
the copyright in the original work. If 
such owner exists, — Wellington 
Cinema v. Performing Right Society, 
Ltd., I. L. R., [1837] Bom. 724.— IND. 


Omm 188 — 206 , 


English and Expire Digest Supplement. 


188. Add. Annotation : — Apld. Sin&nide v. La 
Maiaon Kosmeo, (1928) 189 L. T. 8 66. 

185a. “ Official Guide •' — Protected.]— 

Reuter’s Telegram Oo., Ltd. to. Inter- 
national Guide Syndicate & Inter- 
national Express, Ltd. (1898), 87 Sol. Jo. 
325. 


187. Add. Annotation: — At to (2) FolML Rtf* 
way Co. v . Hutchinson (1928)* 40 R. P. G. 
885. 

147. Add . Annotation: — Refd. Odham’a Press, 
Ltd. v. London A Provincial Sporting News 
Agency (1929), Ltd., [1985] Oh. 672. 


Part III. — Publication. 


151. Add. Annotation: — Refd. Falcon v. Famous 
Players Film Co. (1926), 42 T. L. E. 91. 

164. Add. Annotations : — As to (1 ) Coned. Falcon v. 
Famous Players Film Co., [1920] 2 K. B. 474. 
As to (8) Coned. Re Dickens, Dickens v. Hawks- 
ley, [1986] Oh. 207. 

165. Add. Annotation : — Folld. Falcon v. Famous 
Playfrs Film Co., [1920] 2 K. B. 474. 


180a. What documentary evidence admissible — 
Letters — From author's agent to assignee of 

K rforming rights.] — Falcon v. Famous 
jAybrs Film Co., Ltd., No. 10a, ante. 

180b. Entry In register at Stationers' Hall 

— Entry incorrect.] — Falcon v. Famous 
Players Film Co., Ltd., No. 16a, ante. 


Part IV. — Ownership 


190. Add. Annotation : — Refd. A istin v. Columbia 
Graphophone Co. (1928), 07 Sol. Jo. 790. 

194. Add. Annotations : — Consd. Macmillan v. 
Cooper (1923), 03 L. J. P. 0. 113. Refd. 
British Broadcasting Co. v. Wireless League 
Gazette Publishing^., [1920] Oh. 483. 

196. Add. Annotation: — Apld. Black v. Stacey, 
[1029] 1 Oh. 177. 

196a. By oompller of book of reference — 

From Information received from blographees.] 
— Where the compiler of a biographical book 
of reference receives from the Mographees 
information to be used as material from 
which the book may be compiled, the persons 
supplying the information are not, for the 
purposes of 1911 Act, the authors of the 
paragraphs containing the information. — 
A. & O. Black, Ltd. v. Claude Stacey, Ltd., 
[1929] 1 Oh. 177 ; 98 L. J. Oh. 131 ; 140 
L. T. 402 ; 44 T. L. E. 347. 


197a. Automatic writing by medium.] — A woman 
journalist, engaged as a medium in psychical 
research, claimed copyright in a production 
written by her in automatic writing A alleged 
to be communicated by a spiritual agent. 
Deft, was present at some of the stances ft 
alleged that the communication was addressed 
to him. He claimed that the copyright was 
in him, or that it was a joint copyright, or 
that there was no copyright in any one : — 
Held : pltf. was the sole owner of the copy- 
right.— Cummins v. Bond, [1927] 1 Oh. 167 5 
70 L. J. Oh. 81 5 180 L. T. 368; 70 Sol. Jo. 
1003. - 

198. Add . Annotations : — Refd. Samueison v. Pro- 
ducers’ Distributing Oo. (1931), 146 L. T. 37 ; 
O’Gorman v. Paramount Film Service, Ltd., 
[1937] 2 All E. E. 113. 

205. Add. Annotation : — Refd. Sasha v. Stoenesco 
(1929), 45 T. L. E. 350. 


PART II. SECT. 9. 

m t. .] — The words 

” Who’s Who” a re puMici juris, 8c 
the title ” Who’s Who in Canada ” is 
purely descriptive. The use of the 
title " Canadian Who’s Who” will 
.not, therefore, be restrained by 
Injunction. — International Press, 
Ltd. v. Tunnell, [1938] 1 D. L. R. 
393.— CAN. 

st. Included in ** work — Applts., 
the owners of copyright acquired under 
Copyright Act, 1849, in a song, con- 
sisting of^words & music, entitled 
The Man Who Broke the Bank at Monte 
Carlo, claimed damages from rasps, for 
the infringement of their copyright in 


Carlo, of which the first xesps. were the 
distributors ft the second reeps. the 
exhibitors. The claim of appfte. was 
subsequently extended, without objec- 
tion, to include a claim for infringe- 
ment of the literary copyright ft for 


* p assing off.” No part 

words or music of the Song were In 
fact used in the aim » — Held : 
(1) applts. ft their predecessors in title 
having failed to comply with the con- 
dition Imposed by Copyright (Musical 


Compositions) Act, 1888,whioh qualified 
the Copyright Act, 1842, & which by 
neoessary implication applied to Can- 
ada, that on the title page of each 
published copy there must be printed 
a notice to the effect that the right of 
publio performance was reserved, their 
claim for infringement of their per- 
forming right failed. The claim further 
failed on the facts, inasmuch as the 
mere throwing of the title of the song 
on the film was not a publio perform- 
ance of the musical composition ; 
(8) even assuming that applts. were 
entitled to the literary copyright In 
Canada which they claimed, the use of 
the words of which the title of the song 
consisted was too unsubstantial a 
matter to constitute an infringement 
of applts.* literary oopyright, parti- 
cularly when used In so different a 
connection ; (3) the definition inserted 
by amendment in 1931 Into sect. 2 of 
Canadian Oopyright Act, 1981, that 
" (v) * worifc r shall inotade the title 
thereof when such title Is original ft 
distinctive ” did not entitle applts. to 
suooeed. because when the definition 
wasread with sect. 3 of the Act of 1981, 
which provided that oopyright is the 
* to produce or reproduce the 

or any substantial part thereof.” 

the result was that to oopy the title 

m 


“ righf 
work 1 


constituted infringement only when 
what was copied was a substantial port 
of the' work ; (4) reaps, had not been 
“ passing off ” the exhibition of their 
motion picture as a performance of the 
song. The thing said to be passed 
off must resemble the thing for which 
it is passed off. ft the song ft the film 
were incapable of comparison in any 
reasonable sense. — Francis Dat ft 
Hunter, Ltd. v. Twentieth Century 
FOX Oorpn., LTD., [1939] 4 All E. R. 
192; 56 T. L. R. 9; 83 Sol. Jo. 
796.— CAN. « 

PART IV. SECT. 1, SUB-SECT. A. 

si. Contract of service — What am o u nts 
to. ] — B. was engaged as an “ artist 
contributor ” to a newspaper under 
agreement to supply each week certain 
drawings at a weakly remuneration, 
to comply with all orders, directions 
ft regulations of the oo. to properly 
conduct himself, ft to refrain from 
divulging the oo.’i affairs 
acce p t ing engagement In an 
taking in competition with the oo. s — 
Betd .* B. was employed under 
a ” contract Of service ” within 
•«*. »<»>_ ») * Qf B plwA. to Oop rrttt 

Uti 48 N. 8. W. W. N. AD>. 
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206. Add* Annotation Retd. Sasha v* Stoenesco 
(1029), 45 T. L* R. 350. 

200a. 0 — Sasha, Ltd. v. Sto- 

mmmoo (1929), 45 T. L. R. 350. 

210* Add* Annotation : — Refd. Sasha v. Stoenesco 
(1929), 45 T. L. R. 350. 

211. Add* Annotation : — Retd. Sasha v. Stoenesco 
(1929), 45 T. L. R. 350. 

220. Add . Annotation : — As to (1) Reid. Massine v. 
De Basil (1987), 81 Sol. Jo. 670. 

226. Add* Annotation : — Generally t Reid. Drabble 
T L*S?264 ®°* (1028), 44 

229a. Sketohes tor advertisement show cards — 
Ordered by to made tor advertiser tor valuable 
gons!der*tloii — Design not registered under 
Patents to Designs Act, 1907 (o. 29).] — Pltfs. 
claimed to be the assignees from the author 
of two sketches for cut-out advertisement 
show cards representing a pierrot to pierrette 
respectively with large faces to diminutive 
bodies. These sketches were shown by the 
author to delta, with defts.’ name upon them 
with the view of being used by them for 
advertisement purposes. At the suggestion 
of defts. the colour of the costumes of the 
figures was changed from mauve to green 
to yellow; the colour of the lettering of 
defts.* name was also changed from red to 
green to yellow. Defts. ordered a number 
of tbe sketches so altered at a price which 
gave the author a very considerable profit. 
Subsequently defts. obtained a number of the 
sketches from sources other than pltfs.’ 
Neither pltfs. nor the author had registered 
the sketches as designs under the above Act. 
In an action by pltfs. for infringement of 
copyright: — Held: (1) under 1911 Act, 
s. 5 (I) (a), defts. were the first owners of the 


copyright in the original sketches, as the 
sketches were ordered by, to were made 
for, them for valuable consideration to were 
“ engravings ” within that sub-sect. ; (2) the 
sketches were designs which were capable of 
being registered under Patents to Desipsn 
Act, 1907, to as they were used or intended to 
be used as models or patterns to be multiplied 
by an industrial process, 1911 Act, by reason 
of sect. 22, did not apply to them, to as the 
sketches had not been registered as designs 
under the Act of 1907 pltfs. could not 
succeed. — Con Planck, Ltd. «. Kolynob 
Incorporated, [1926] 2 K. B. 804 ; 94 
L. J. K. B. 928 i 138 L. T. 798. 

229b. Advertisement — Prepared by advertisement 
agent.] — Where an advertisement agent 
prepares an advertisement on instructions to 
information given to him by the advertiser, 
the ct. will, in the absence of evidence to the 
contrary, draw the inference that it was the 
intention of both parties that the copy- 
right in the advertisement should belong to 
the advertiser. — Harold Drabble, Ltd. v. 
Hyoolitb Manufacturing Oo. (1928), 44 
T. L. R. 264 ; 72 Sol. Jo. 102. 

232a. Choreography.] — Massine v. De Basil 
(1038), 82 Sol. Jo. 173, O. A. 

284a. Copyright Act, 1911 (©. 46), s. 17 — Applica- 
tion to dispositions after commencement of 
statute.] — Be Dickens, Dickens t>. Hawks- 
. ley, No. 275a, post. 

284b, Ownership of unpublished manuscript — 

When proof of ownership of copyright.]-— 

Be Dickens, Dickens v . Hawkslby, No. 
275a, poet. 

235. Add . Annotation : — Retd. Messager t>. British 
Broadcasting Oo., [1927] 2 K. B. 643. 


Part V. — Assignment, Licence and Royalties 


247. Add. Annotation: — Retd. Falcon v. Famous 
Players Film Oo. (1925), 42 T. L. R. 91. 

251, Add. Annotation : — Refd. Messager v. British 
Broadcasting Oo. (1928), 97 L. J. K. B. 261. 

254. Add. Annotations: — Consd. I. R. Oomrs. v. 
Longmans, Green to Oo. (1932), 17 Tax Oas. 
272. Refd, Messager v. British Broad- 
casting Co. (1928), 97 L. J. K. B. 251. 

256* Add. Annotation : — As to (1) Consd. Per- 
forming Right Soc. v . London Theatre of 
Varieties, [W24] A. O. 1. 

266, Add. Annotation : — Refd. Messager v. British 
Broadcasting Oo. (1928), 97 L. J. K. B. 251. 

270. Add. Annotation : — Consd. Ooleridge-Taylor 
v. Novello to Co., [1938] Oh. 608. 


275. After this case add “ Assignment on bank- 
ruptcy — Bankruptcy Act, 1914 (o. 59), s. 60 
— Whether applicable to winding up.] — See 
Companies, Noe. 6409b, 6409c, ants.” 

275a. Bequest of private papers — Manuscripts of 
unpublished work.] — (1) An author’s incor- 
poreal copyright in an unpublished work does 
not necessarily pass with the corporeal paper 
on which it is written. Therefore, a bequest 
to A.B. of “ all my private papers ” in a will 
(which also contains a bequest of “ manu- 
scripts of my published works ” to a direction 
to sell “copyright”) operates to pass the 
„ property in an unpublished manuscript to 
A.B. but not the copyright in the work 
recorded in the manuscript. 


PART V. BECT. 1, BUB-SECT. 1.— 
A.?.). 

•L Whether amounting to asstimment.] 
— By a written agreement, pltf., an 
anther, granted to a publishing oo. tbe 
tale A exclusive licence to print, 
publish Sc self. In book forma his 
Poetical non-dramatio works in a 
votnias entitled '‘Collected Poems.** 
The published price of the book was 
axed in the agreement. Sc the oo. 
to pay to the author SO 


on all eopfee of 
, nrigbiscar” Afl 
other than those 


granted to the oo. were reserved by the 
author, to it was expressly stated that 
the entire copyright of the book would 
remain the property of tbe author. 
The first deft, ooihpued, to the second 
deft, published, a selection of poems 
called “ Recession of English Poetry ** 
in which two poems from “ Collected 
Poems ” were included without pit f.*s 
permission. In an action by the 
author of the two poems founded on 
tbe alleged infringement of copyright, 
defts. challenged the locus standi of 
pttt. to bring the action in view of fads 

agreement with the pnr i L * * 

Hdd: the — - 


assignment of the copyright, but a 
mere publishing agreement to, there- 
fore, pltf., had locus standi to sue.— 
Yeats t >. Dickinson, I. L. R., [1938] 
Lah. 84.— IND. 

PART V. SECT. 1, SUB-SECT. 1.— 
A. (s). 

sx. Sale of first edition .) — A sale of 
the first edition of a book amounts to 
an assignment of an Interest In the 
copyright until the last copy of that 
edition Is sold. — K a n ala Boo k Dep ot 

i gBuVra wm— 


ii 



Cases 875a— 808a. English and Empire Digest Supplement. 


(2) Copyright Act, 1011 (c. 46), applies to 
a bequest of manuscript A copyright in a will 
although the testator died before the Act 
came into force. 

(3) By sect. 17 (2) of the Act it is provided 

that ownership acquired under a testamentary 
disposition or an author of an unpublished 
manuscript of that author is prtmA facie 
proof of the copyright being with the owner 
of the manuscript. That primd facie proof 
is displaced by the author bequeathing the j 
copyright independently. — Be Dickens, 

Dickens v . Hawksley, [1936] Ch. 267 ; 104 
L. J. Ch. 174 ; 162 L. T. 376 ; 61 T. L. R. 
181; 78 Sol. Jo. 898, C. A. 

278. Add. Annotation: — Retd. The Lord Strath- 
cona, [1926] P. 143. 

289. Add. Annotation : — Refd. Message: v. British 
Broadcasting Co., [1927] 2K. B. 543. 

290a, Rights of assignee as to mechanical 

performance.] — Where the author of a 
musical work has mado an assignment of his 
rights' in the work before July 1, 1912, the 
exclusive right conferred upon him by 
191 1 Act, of making or authorising the making 
of contrivances by means of which the work 
may be mechanically performed, does not 
enable him to restrain the assignees from 
performing or authorising the performance 
of the work by means of such contrivances. — 
Thompson v. Warner Brothers Pictures, 
Ltd., [1929] 2 Oh. 308 ; 98 L. J. Ch. 427 ; 141 
L. T. 411 ; 45 T. L. R. 553, C. A. 

Annotations : — Gonad. Gramophone Oo. v. Stephen Carwardlne 
Sc Oo.,f 19341 Oh. 450. Refd. Performing Right Society 
Ltd. v. Hammond's Bradford Brewery Co., [1934 J Ch. 121 

290b. Assignment subsequent to passing of Copy- 
right Act — But before Act jin operation.]— 
The effect of proviso (a) to sect. 24 (1) of 
1911 Act is that, if before the commencement 
of the Act an author assigned his right in an 
existing work, then at the date when but for 
the passing of the Act his right would have 
expired, the substituted right conferred by 
the Act is to pass to him, & this proviso is 
not qualified by the proviso to sect. 6 (2), the 
effect of which is that, if between the date 
of the passing of the Act A the date of its 
commencement the author assigned his copy- 
right under the Act in works to be produced 
by him after its commencement, there should 
vest in the assignee no rights with respect 
thereto beyond the expiration of twenty-five 
years from the death of the author. — 
Colebidge-Tatlob v. Novello A Co., Ltd., 
[1938] Ch. 860 ; [1938] 3 All E. R. 500 ; 107 
L. J. Oh. 371 ; 169 L. T. 297 ; 64 T. L. R. 
1049 ; 82 Sol. Jo. 023, C. A. 

294. Add. Annotation : — Refd. Messager v. British 
Broadcasting Co., [1927] 2 K. B. 543. 

802. Add. Annotations : — Consd. Messager v . British 
Broadeasting Co. (1928), 97 L. J. K. B. 251. 
Refd. Messager v. British Broadcasting Oo., 
[1927] 2 K. B. 543. 

806. Add . Annotation : — Consd. Messager v. British 
Broadcasting Oo. (1928), 97 L. J. K. B. 251. 

805a. Grant of licence giving sole & exclusive right 
of representation — Assignment.]— Applt. was 
the composer of the music of a French opera, 
an English version of which was produced 
at a London theatre on the terms of an 
agreement of Mar. 23, 1905. By this agree- 
ment, made between the composer (the 
applt.) A the authors of the opera (therein- 


after called “ the licencors ") of the one part 
A the proprietor of the theatre (thereinafter 
called “the licencee ") of the other part, 
after reciting that the licencors had delivered 
the play to the licencee, with the score Of the 
music, with a view to its production iu London 
A elsewhere “ on the terms hereinafter 
mentioned,'* the licencors granted the licencee 
the sole A exclusive right of representing the 
play in the U.K., America, A the British 
Colonies A Dominions. The agreement 
further provided that the copyright in the 
music of the play should remain the property 
of applt. ; that on the failure of the licencee 
to produce the play in London within a certain 
time all rights of representation as aforesaid 
should revert to A become again the absolute 
property of the licencors ; that the licencee 
should pay to the licencors as royalties certain 
percentages of the gross profits ; that the 
licencee should keep proper books showing 
the gross receipts of the theatres at which 
the play should be represented, A that the 
. licencors should be entitled to inspect the 
, books, so as to enable them to verify the 
amount of the percentage payable to them. 
Resps., in pursuance of a permission granted 
to thorn by a theatrical co., to whom on the 
death of the licencee the benefit of the 
agreement had been assigned by his exors., 
gave a broadcast performance of the opera 
at their studio in London. In an action 
by applt. against resps. for infringement of 
copyright : — Held : upon the construction 
of the agreement, (1) it operated as an 
absolute assignment of the performing rights 
of the opera within the prescribed area A was 
not a mere licence, A (2) it was not limited 
to representations on the stage of a theatre, 
A the action failed. — Messager v. British 
Broadcasting Co., [1929] A. O. 161 ; 98 
L. J. K. B. 189 ; 140 L. T. 227 ; 45 T. L. R. 
50, H. L. 

Annotations : — As to (1) Consd. I. R. Oomra. v. Longmans. 
Green Sc Oo. (1932), 17 Tax Oas. 272. Generally. Reid. 
Performing Right Society, Ltd. v. Hammond’s Bradford 
Brewery Oo. (1933), 49 T. L. R. 410. 

808. Add. Annotation : — Refd. Falcon v. Famous 
Players Film Co. (1925), 42 T. L. R. 91. 

808a. .] — Pltf. was the sole 

authoress of A owner of the copyright in a 
novel called “ The Scarlet Pimpernel." In 
1903 in collaboration with her husband, she 
composed a dramatic version of the novel. 
By an agreement dated June 10, 1903, 
ltf. A her husband, as authors, granted to 
efts. T., as theatrical managers, the right of 
production of the play during a then forth- 
coming tour, A at a first-class West End 
London theatre, for two years ; A the agree- 
ment further provided that if the production 
took place within that period tlTen “ the 
entire rights for the United Kingdom, the 
United States of America, A the Dominion 
of Canada in the play became theirs in- 
alienable, A they shall present it when A 
where they will within the countries afore- 
said," paying to the authors 5 per cent, on 
the gross weekly takings. Defte. fulfilled 
the specified condition. In an action by 
pltf. claiming a declaration that she had the 
sole right to perform the work by means of 
cinematograph films: — Held: the entire 
performing rights in the play became vested 
In defte. by virtue of the agreement, A when 
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1911 Act clune into operation the right so 
vested included the right to the cinematograph 
reproduction of the play ; Sc therefore pltf.’s 
action failed. — Barstow v. Terry, [1924] 
2 Oh. 818 ; 93 L. J. Oh. 607 5 132 L. T. 53. 


Annotations : — FoUd. Faloon v. Famous Players Film Co. 
(1925). 42 T. L. R. 91. Refd. Messager v. British Broad- 
casting Co., [1927] 2 K. B. 543. 


308b. .] — Falcon v. Famous 

Players Film Co., Ltd., No. 16a, ante. 

308c. Assignment of sole Sc exclusive right of repre- 
sentation — Includes right to broadcast.] — 
Messager v. British Broadcasting Oo., 
No. 305a, ante. 

311. Add. Annotation : — Refd. Re Dickens, Dickens 
v . Hawksley, [1935] Oh. 267. 


323a. Licence for reception of wireless — “ For 
domestic Sc private use only.**] — Performing 
Bight Society, Ltd. v. Hammond’s Brad- 
ford Brewery Oo., Ltd., No. 483c, post . 

325. Add. Annotations : — As to ( 1) Consd. Gramo* 
phone Co. v. Stephen Carwardine & Co., 
[1934] Oh. 450. Generally , Refd. Falcon 
v. Famous Players Film Oo., [1926] 2 K. B. 
474 ; Thompson v. Warner Pictures, [1929] 
2 Ch. 308. 


325a. Whether labels must be 

capable of adhering to particular type of 
record.] — Held: when the copyright owner 
had supplied a maker of gramophone records 
with “ adhesive labels ** within the meaning 
of Copyright Royalty System (Mechanical 


Musical Instruments) Regulations, 1912, the 
onus was on the maker to show that there 
were no means bv which the labels could be 
made to adhere to the records. The words 
“ adhesive labels ” in the Regulations oould 
not be construed by implication to mean 
that the labels should be fitted to adhere Sc 
capable of adhering to any substance of 
which the maker might choose to manu- 
facture his records. — Boosey & Co., Ltd. v. 
G00D8ON Gramophone Record Oo., Ltd., 
[1930] 1 Oh. 448 ; 99 L. J. Oh. 192 ; 142 
L. T. 417 ; 46 T. L. R. 190 ; 74 Sol. Jo. 
89, C. A. 

325b. Onus of proof that labels 

incapable of adhering to particular records.}— 

Boosey & Co., Ltd. v. Goodson Gramo- 
phone Record Co., Ltd., No. 325a, ante. 

325c. Reproduction of two works in one volume.]— 
Where a person reproduces in one volume, 
under the conditions set out in the proviso 
to 1911 Act, s. 3, two copyright works by 
the same author, the provision as to the 
payment of a royalty “of 10 per cent, on 
the price at which he publishes the work ” 
is satisfied by the payment of a royalty of 
10 per cent, on the price at wbich he publishes 
the volume, inasmuch as the word “ work ** 
includes “ works ” by Interpretation Act, 
1889 (c. 63), s. 1 (1) ( 5 ). — Osbourne v. 
Dent (J. M.) & Sons, Dtp., [1925] Oh. 369 ; 
94 L. J. Ch. 308 ; 133 L. T. 362 s 41 T L. R. 

. 419 ; 69 Sol. Jo. 590. 


Part VII. — Crown Copyright. 


332a. Programmes prepared by British Broad- 
casting Company — Whether “ published by 
or under direction or control ** of Crown.]—- 
British Broadcasting Co. v. Wireless 
League Gazette Publishing Co., No. 85a, 
ante . 

332b. Telephone directory — Copyright in Post- 


master-General.] — A. -G. v. Colman’s Pub- 
licity Service (1928), Times , Mar. 10. 

343a. Writs, bonds and indentures — Grant 

void.] — Yarmouth (Earl) v. Darrel (1886), 
3 Mod. Rep. 75 ; 87 E. R. 48. 

854. After this case add : — 

.] — See , now , British Museum Act, 1932 

(c. 34). 


Part IX. — Letters. 


355. Add. Annotations : — Consd. British Oxygen 
Co. v. Liquid Air, [1925] Ch. 383 ; Re Dickens, 
Dickens v. Hawksley, [1935] Ch. 207. 


360. Add. Annotation: — Consd. British Oxygen 
Co. v. Liquid Air, [1925] Ch. 383 
364. Add. Annotations : — Consd. British Oxygen 


PART V. SECT. 2, 8UB-SECT. 3.— B. 

•k. Exception" of motion picture rights 
—Whether sound pictures included .) — 
By an agreement made In Sept. 1924, 
the owner of the dramatic ft perform- 
ing rights in a muHical play granted to 
pltf. the sole right to produce & per- 
form the play, but the agreement 
excepted “the motion picture film 
rights,” which were expressly reserved 
to the grantor. At the time of the 
agreement both parties knew that 
sound films had been made that they 
ware not then of commercial import- 
ance : — Held : the agreement made a 
reservation in favour of the grantor of 
bo much of the exclusive performing 
right as would allow the exploitation 
or the commercial exhibition of moving 
Pictures as practised at the time 8c as 
a might be developed or improved 
during the life of the copyright, ft the 
roBOrvation oovered sound pictures as 


well as silent films. — Williamson 
(J. C.), Ltd v. Metro-Goldwyn- 
Mayer Theatres, Ltd. (1937), 56 
O. L. R. 567 ; 11 A. L. J. 112 ; [1937] 
V. L. R. 140.— AUS. 

PART V. SECT. 8. 
sm. Gramophone records — Owner of 
copyright in work on one side unknown 
— Division of royalties due .) — ALBERT 
v. Gramophone Oo.. Ltd. (1927), 28 
8. R. N. 8. W. 70.^AUS. 

PART VII. 

330 i. Acts of Parliament — Exclusive 
right of printing.) — The Crown In virtue 
of its prerogative has the exclusive 
right of printing ft publishing statutes. 
This prerogative right in respect of the 
statutes of New South Wales existed 
in New South Wales ft was vested in 
the Crown In right of the Colony 
immediately prior to the formation of 

is 


the Commonwealth of Australia ft 
noither by the confederation nor since 
confederation has such prerogative 
right been affected. It is not in any 
way abridged or curtailed by Copy- 
right Act, 1911. It is in the nature of 
a proprietary right. The printing 8c 
publication of the Statutes of New 
South Wales by the Govt. Printer does 
not render the reprinting & republica- 
tion of those statutes open to any 
member of the public without the con- 
sent of the Crown. — A.-G. for N. S. W. 
v. Butterwortii 8c (Jo. (Australia), 
Ltd. (1938), 38 8. K. N. 8. W. 195 ; 56 
N. 8. W. W. N. 49. -AUS. 

PART XL 

h l. Effect of Canadian 

Copyright Act on rights of British 
subject). — In the ease of a British sub- 
ject, whether resident fan Ca nada or 
not, the protection which he is given 
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Go. «. Liquid Air, [1925] Oh. 888. Retd. Be 
Dickene, Dtokezw v Hawksley, [1086] Oh. 
267. 

866 . Add. AnnoUxUone : — Consd. British Oxygen 
Co. v. liquid Air, [1926] Oh. 383. Held. Re 
Dickens, Dickens v. Hawksley, [1936] Oh. 
267. 

867ft. — A. brought an action against 

B., the editor of a newspaper, for stating in 
his paper that pltf. was the author of a 
certain libellous article which had appeared 
in the paper. To this action B. pleaded by 
way of justification, that the matter from 
which the article had been drawn up had 
been famished by pltf. in letters written to 
him by deft. Upon the action ooming on for 
trial, aeft. submitted to a verdict of 40s. in 
favour of pltf. Deft, afterwards showed 
some of the letters to third persons. Upon 


Digest Supplement. 

a motion before answer, to dissolve an in- 
junction which pltf. had obtained to restrain 
the publication & production of the letters, 
the ct. refused the application ; more 
especially as upon the motion for the in- 
junction pltf. had produced an affidavit to 
the effect that the verdict was taken under an 
arrangement that the letters should be 
delivered up, which affidavit was not suffi- 
ciently contradicted on the motion to dissolve. 
— Paltn v. Gathsroolb (1844), 1 OolL 565$ 
4 L, T. O. S. 251 ; SSB.fi. 545. 

Annotation : — Could. Philip v. Pennell, [1907] f Oh. 577. 

369. Add . Annotation : — Consd. Be Dickens# 
Dickens v. Hawksley, [1985] Oh. 267. 

869a. Letters alleging breach of Official 

Secrets Act.] — Oookson v . Pountney (1937), 
81 Sol. Jo. 526. 


Part Xla. — Application to British Possessions. 


See 1911 Act, ss. 25-28. 

389a f . Irish Free State.]— (1) As by 1911 Act, 
s. 25 (1), that Act extended throughout His 
Majesty's dominions, except to a self- 
governing dominion which did not adopt it, 
« s. 35 (1) restricted the meaning of 44 self- 
governing dominion ” to the dominions 
which are therein specifically named, Ireland 
not being inoluded, the Act was in force in 
the Irish Free State when the constitution 
came into operation, & consequently by 
art. 73 thereof continued of full force & 
effect until it was repealed by the Industrial 
& Commercial Property (Protection) Act, 
1927, of the Irish Free State. Sect. 174 (1) 
of that Act which provides that rights 
acquired under the Act of 1911 before Dec. 6, 
1921, shall not be affected by the repeal, 
preserves rights the inception of which was 
before that date although they have been 
assigned after it. 

The Judicial Committee, although of 
opinion that the judgment of the Supreme 
Court was wrong In holding that the appel- 
lants were not entitled to any remedy in 
respect of an infringement in 1926 of their 
rights under 1911 Act, advised that the 
judgment should be discharged only so feu 
as it dealt with costs, as the Copyright 
(Preservation) Act, 1929, passed by the 
Irish Free State legislature after the grant 
of special leave to appeal, while enacting 
that rights under 1911 Act were to be 
deemed always to have subsisted in the Irish 
Free State, provided by sect. 4 that no 
remedy or relief should be granted in respect 
of any infringement which had there taken 
place before the passing of the Act. 

(2 ) A local authority commits an infringe- 
ment under 1911 Act, §. 2 (1), if a band 
which it has engaged to perfoim in public 
plays, without consent, copyrighted musical 


works which are included in a programme 
approved by the local authority, & the per- 
formance is for the 44 private profit** of the 
local authority, within sect. 2 (3), although 
any profit resulting will be applied to the 
reli ef of ratepayers. — Performing Bight 
Society, Ltd. v. Bray Urban District 
Council, [1980] A. C. 377 ; 99 L. J. P. C. 
116 ; 143 L. T. 97 ; 46 T. L. R. 359 ; 74 
Sol. Jo. 284, P. 0. 


Annotations : — As to (1) Consd. New Brunswick Ry. Oo. t>. 
British & Frenoh Trust Corpn., Ltd., [1939] A. C. 1. 
Generally, Retd. Moore r. A.-G. for Irish Free State (1935), 
104 L. J. P. O. 50. 


889b. Canada.] — Sect. 42 of the Canadian Copy- 
right Act, 1921, which came into force on 
Jan. 1, 1924, is a transitional enactment 
designed to prevent the loss of rights existing 
before Jan. 1, 1924, & it achieves tins by 
conferring on those who enjoyed pre-existing 
rights the substituted rights defined by the 
Act of 1921. The pre-existing copyright 
enjoyed must, * however, have been, copy- 
right in Canada. Where, therefore, it was 
established that applt., resident in England, 
who claimed to be. entitled to the copyright 
in Canada in a number of pictures painted 
& admittedly published outside Canada before 
Jan. 1, 1924, had not complied with the 
provisions of sect. 6 of the Canadian Copyright 
Act, 1906, the Aot in force in Canada Im- 
mediately before the Act of 1921— not having 
produced or reproduced them in Canada, or 
recorded the copyhold thereof — A had not 
therefore acquired copyright in* them In 
Canada under the Act of 1906 : — HM : 
(1) he was not entitled to copyright in 
Canada in the pictures under the Act of 
1921 ; (2) the certificate of the Secretary of 
State given under sect. 25 (2) of Imperial 
Copyright Act of 1911 did not A could not 
extend the Imperial Act to Canada. The 



14 


VoL XIIL — Copyright. Oases 888b— 417a. 


certificate bad merely the effect of bringing 
into operation the provision that Canada 
should for the purposes of the rights conferred 
by the Imperial Act (but for those purposes 
only) be treated as if it were a Dominion to 
which the Act extended. The Imperial 
Act conferred no rights in Canada, Sc it was 
only for the purposes of the rights conferred 


by it that Canada was to be treated as if the 
Act extended to it. The Imperial Copyright 
Act of 1911, therefore, conferred no rights in 
Canada on applt. — Mansell v. Star Print- 
ing Sc Publishing Co. of Toronto, Ltd., 
[1937] A. C. 872 ; [1937] 3 All E. R. 912 ; 
106 L. J. P. C. 147 ; 167 L. T. 446 ; 63 
T. L. R. 1026 ; 81 Sol. Jo. 764, P. C. 


Part XII. — Registration. 


To the cross-references in this Part add 
as follows : — 

Effect of— -Admissibility of entry In register — 


To prove first performance of dramatle work 
In England.] — See No. 16a, ante. 


Part XI II. — Infringement. 


394a. Knowledge of Infringement — Whether 
material.}— Falcon v. Famous Players 
Film Co., Ltd., No. 16a, ante . 

After this case for “As to knowledge as a 
defence.] — See No. 47, ante ; Nos. 606. 639, 

640, 641, 667, post” read 44 .] — 

See , also, No. 47, ante ; Nos. 506, 539-541, 
667, post:* 

394b. Authorising publication of unpublished work 
— Sale of rights In manuscript.] — To sell the 
rights in relation to an MS. to another with 
the view of its production, it being, in fact, 
produced as a result of such a sale, is “ to 
authorise ” the printing Sc publication within 
1911 Act, s. 1 (2), Sc it is not necessary that 
there shall be an aotual sanction of the acts 
being done by the servant or agent of the 
person affecting to give the authority on his 
behalf. — Evanb v. Hulton (E.) & Co., 
Ltd (1924), 131 L. T. 534 ; 40 T. L. R. 489 ; 
68 Sol. Jo. 616. 

Annotations : — Apjprvd. Falcon t>. Famous Players Film Co.. 
[19261 2 K. B. 474 ; Donoghue v. Allied Newspapers, Ltd., 
[19371 3 All E. R. 303. Raid. Ash v. Hutchinson & Co. 
(Publishers). Ltd.. [1936] Ch. 489. 

See, also , Nos. 489a, 489b, 489o, 510, post. 

394c. Statutory defence — What must be proved.] — 
Defts. published in a newspaper of which they 
were the proprietors Sc publishers a short 
story called 44 The Gods Decide,” which had 
been submitted to them by one S. as his 
own original work. 44 The Gods Decide ” 
was in fact a colourable imitation of a short 
story entitled 44 The Interlopers/* the copy- 
right in which was owned by pltfs. or one of 
them. Defts. did not know of the existence 
of 44 The Interlopers,** nor that it was the 
subject of copyright, Sc sought to rely on 
sect. 8 of 1911 Act, as a defence to pltfs.* 
claim for damages under sects, d Sc 7 : — 


Held: sect. 8 afforded no defence in the 
circumstances. Defts. had not proved that 
they were 44 not aware Sc had no reasonable 
ground for suspecting that copyright sub- 
sisted in the work,** but only that they had 
the authority of S., whom they believed to be 
the owner of the copyright. — John Lane, 
Bodlby Head, Ltd. v. Associated News- 
papers, Ltd., [1936] 1 K. B. 716 ; [1936] 
1 All E. R. 379 ; 105 L. J. K. B. 826 ; 154 
L. T. 403 ; 52 T. L. R. 281 ; 80 Sol. Jo. 206. 

Annotations .—Reid. Ash v. Dickie, [1936] 2 All E. R. 71 ; 
Oaxton Publishing Co. v. Sutherland Publishing Co.. [1939J 
A. 0.178. 

898a. By manufacturer — Of letter written by 

rival manufacturer — Covering letter of 
orltlolsm.] — British Oxygen uo. v. Liquid 
Air, Ltd., No. 43a, ante. 

403a. Shop-front reproduced from blue-print.] — 

Chabot v. Davies, No. 70a, ante. 

406. Add. Annotation : — Refd. Johnstone v. Ber- 
nard Jones Publications, Ltd., [1938] Ch. 
599. 

408a. .1 — Sinanide v. La Maison Kosmbo, 

No. 43b, ante . 

413. Add. Annotation : — -Refd. Hawkes Sc Son 
(London), Ltd. v. Paramount Film Service, 
Ltd., [1934] Ch. 693. 

414, Add. Annotation: — Refd. Performing Right 
Soc. v. London Theatre of Varieties, [1924] 
A. C. 1. 

417a. Quotation in letter to paper.] — Any- 

thing coming within the proviso to 1911 Act, 
s. 2 (1), is not an infringement of copyright, 
even if, but for the proviso, it would be : 
but whether a reproduction is a 44 fair deal- 
ing ** within the proviso depends, to some 
extent, on how much of the work is repro- 
duced. Omission of the author’s name does 


PART XU. 

1 L Copyright Act, 

1921 (c. 24). *. 39 (S).J — Canadian 

P*R»ORI*IJfO BlOST SOOZXTT V. FAMOUS 

Flatjcrs Canadian Oohpm.. (1929] 
A. C. 466: 98 L. J. P. a 70 1 140 L.T, 
857 ; U tf. h. S. ttt, P.C.— OAK. 

PART XIIL SECT. X. SUB-SECT. 1. 
• L — - No infri ng ement — If works 

[1931] 4 D. L B. SIS ; O. R. 81.8; 


[19331 1 D. L. R. 353, P. 0.— GAN. 

e ii. 
suite 

the ot_ 

ship ft research ft all frontiers of human 
knowledge. A biography was held, 
therefore, not to be a colourable 
Imitation ox an earlier work, where the 
later one was modi longer ft intro- 
duced, as a result of further study ft 
research, much extra material ft a 
large number of new Inddenta.— 
Katttan Bmm Gxanx v. Ladha Swob 
(ttli), LLR. IS Lab. 103.— USD. 
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PART XIIL SECT. 1, SUB-SECT. 2.— A. 

sd. Work far use of schools — Quotation 
of two passages — Meaning. J — Copyright 
Act, s. 3- (1), proviso iv., does not say 
that two passages from each work of 
the same author are permitted to be 
used in a compilation for the use of 
schools ; what it permits is two pas- 
sages in all from works by the same 
author. — E ducational Book Depot 
v. Rabimbha Nath Taoobn (1933), 
I. L. R. 55 AIL 664.— TO, 
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not of itself necessarily prevent a reproduction 
& criticism of part of a work from being a 
“ fair dealing ” within the proviso. 

Pltf. was file author, $ owner of the copy- 
right, of two original literary works, one 
published in May, 1934, called “ A Summary 
* of some Systems & Tables in dealing with 
Three Alternative Possibilities or Results 
applied to Crosswords, Pictures <fc Pools/ * the 
other published in 1985, called “ Systematic 
Football Betting.’* A material part of each 
work consisted of certain mathematical 

• tables by the use of which an entrant for 
football pools was enabled to arrange his 
entries in what was thought to be an advan- 
tageous manner. Defts., the publishers of a 
weekly paper known as “ The Football 
Forecast, published in the issue of that 
paper for Dec. 1, 1936, a letter which con- 
tained a table headed “ Reduced Permuta- 
tion Table,*’ which was in substance a repro- 
duction of a table which appeared in each 
of pltf. *s two books. Pltf. contended that 
the publication & printing of that letter were 
infringements of his copyright. Defts. denied 
that the table was a substantial part of pltf.’s 
books within 1911 Act, s. 1 (2), or that the 
table complained of was copied therefrom. 
They contended that it was an independent 
compilation, & that what was contained in 
the issue of their paper was a fair dealing 
with pltf.’s work for the purposes of criticism 
or review within the proviso to 1911 Act, 
8. 2 (1) : — Held : (1) the letter amounted to a 

* publication by defts. of a substantial part of 
pltf.’s books. The table, although small in 
bulk, was a substantial part of each book ; 

(2) the letter as it stood, being in the form of 
a criticism, was not an infringement of pltf.’s 
copyright, as it was not published with any 
motive of taking an unfair advantage of 
pltf.’s work. It was a fair dealing with the 
work fqr the purposes of criticism within the 
proviso to 1911 Act, s. 2 (1), although the 
table was not attributed to the author ; 

(3) on the facts, the table in the letter was 
an independent compilation. — Johnstone v. 
Bernard Jones Publications, Ltd., [1938] 
Ch. 699 ; [1938] 2 All E. R. 37 ; 107 L. J. Ch. 
244; 159 L. T. 15; 54 T. L. R. 572; 82 
Sol. Jo. 314. 

418. Add. Annotation : — Retd. Hawkes & Son 
(London), Ltd. v . Paramount Film Service, 
Ltd., [1934] Ch. 693. 

420a. Book ol selected essays — Second book of 
selected essays Including essays In first book.] 
— Pltf s. were the publishers of, & owners of 
the copyright in, a book entitled “ Hazlitt’s 
Selected Essays,” edited by G. 8 ., which 
included thirteen essays & notes on the 
essays. Defts. published & sold a book 
entitled “ Hazlitt’s Selected EssayB, Edition 
Hollhtgworth ” containing twenty of such 
essays, including the thirteen selected by 
G. 8. : — Held : there was no infringement of 


copyright. — C ambridge University Press 
v . University Tutorial Press (1928), 45 
R. P. 0. 335. 

426a. .] — Macmillan A Co. v . Cooper, 

No. 92a, ante . 

441. Add. Annotation: — Retd. British Broadcast- 
ing Co. v. Wireless League Gazette Publishing 
Co., [1926] Ch. 433. 

442. Add. Annotation : — Retd. Macmillan v. 

Cooper (1923), 93 L. J. P. C. 113. 

451. Add. Annotation : — Retd. Messager v. British 
Broadcasting Co., [1927] 2 E. B. 543. 

457. Add. Annotation : — Refd. Hawkes & Son 
(London), Ltd. v. Paramount Film Service, 
Ltd., [1934] Ch. 593, C. A. 

459. Add. Annotations : — Consd. Chabot v. Davies, 
[1936] 3 All E. R. 221. Reid. Burke v. 
Spicer’s Dress Designs, [1936] 1 All E. R. 99. 

460. Add. Annotation : — Consd. Chabot v. Davies, 
[1936] 3 Ail E. R. 221. 

467a. Frock reproduced from sketch.] — B urke & 
Margot Burke, Ltd. v. Spicer’s Dress 
* Designs, No. 108a, ante. 

483. Add. Annotation: — Refd. Harms (Incorpor- 
ated) v . Embassy Club (1926), 43 T. L. R. 21. 

433a. In public — What amounts to.] — The 

question whether the performance of a 
musical work was a performance in public, 
so as to constitute an infringement of copy- 
right, is a question of fact, &, in determining 
that question, the quantum of damage likely 
to accrue & the number & class of persons 
having a right to be present at the perform- 
ance are factors to be noted. — H arms In- 
corporated & Chappell & Co. v . Martans 
Club, [1927] 1 Ch. 526; sub nom. Harms 
Incorporated v. Embassy Club, Ltd., 96 
L. J. Oh. 84 ; 136 L. T. 362 ; 43 T. L. R. 21 ; 
70 Sol. Jo. 1219, C. A. 

Annotations : — Consd. Jonnings v . Stephens, [1936] 1 All 
E. R. 409. Reid. Messager v. British Broadcasting Co., 
[1927] 2 K. B. 543. 

483b. Broadcasting.] — To broad- 

cast an opera by wireless telephony is to 
41 perform ” it 44 in public ” within 1911 Act, 
s. I (2). — Messager v. British Broad- 
casting Co., [1927] 2 K. B. 543 ; 97 L. J. K. B. 
65; 137 L. T. 810 ; 43 T. L. R. 818; revsd. 
without touching this point, [1928], 1 K. B. 
660 O. A : [1929] A. C. 151, H. L. 

Annotation : — Consd. Performing Right Society, Ltd. v. 
Hammond’s Bradford Brewery Oo., [1934] Ch. 121. 

483c. Reproduction by re- 

ceiving set.] — ^1) A person who by means 
of a receiving set & loud-speaker makes 
audible to a public audience musical works, 
which are being broadcast, gives a 44 per- 
formance ” of those works within Copyright 
Act, 191 1 (c. 46), so as to render him, in the 
absence of consent by the owner of the copy- 
right in the works, liable for infringement 
of copyright. 

(2) Held : further, such “performance” 


PART XIII. SECT. 1, SUB-SECT. 2.-— F. 

p j. Compilation .) — The com- 

piler of a work in which absolute 
originality is of necessity excluded is 
entitled, without exposing himself to 
a charge of piracy, to make use of 
proceeding works upon the subject, 
where he bestows such mental labour 
upon what he has taken, & subjects it 
to such revision 8c correction, as to 
produce an original result. — Gopal Das 


v . Jauannuth Prasad I. L. R., [1938] 
All. 370. — IND. 

PART XIII. SECT. 1. SUB-SECT. 4. 

482 1. By performance — Permitting 
place of entertainment to be used .) — 
Applt. oorpn. let its town ball to w. 
for a series of four vocal concert*. 
Reap, informed applt. that a song 
in which rasp, bad the copyright would 
be sung without Its authority In the 
town hall at oonoerts given by w. The 
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song was sung at two concerts. Applt. 
did nothing beyond acknowledging 
the receipt of the information : — Held : 
no inference should be drawn that 
applt. ** permitted ** the song to be 
sung. A therefore there was no infringe- 
ment of copyright within Copyright 
Act, 1911 (o. 46), s. 2 (3).— Corporation 
op City or Adelaide v. Australasian 
Performing Right Asaoon., Ltd. 
(1928), 46 C. L. R. 481 ; [1928J Argus 
w. R. 127.— * AUS. 
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was not justified by the licence which had 
been granted by the owner of the copyright 
to the broadcasting authorities & which 
provided ( inter alia) that it covered 14 the 
audition or reception of copyright musical 
works ... by means of broadcasting for 
domestic Sc private use only.'* — Performing 
Right Society, Ltd. v. Hammond’s Bradford 
BRBWE5RYCo.,I/rD.,[1934]Oh.l21; 103 L.J.Ch. 
210; 160 L. T. 119; 60 T. L. R. 10, 0. A. 

433 d. . .] — Performing 

Right Society, Ltd. v. George (1936), cited 
in [1930] 3 All E. R. at p. 669. 

Annotation : — Consd. Performing Right Society, Ltd. v. 

Cam elo, [1036] 3 All E. R. 657. 

4 $ 3 e# .] — A loud-speaker 

was played in a private room adjoining a 
public restaurant, but the arrangements 
were such that the door of the room had to 
be frequently open for the purposes of 
service. The music broadcast was audible 
in the restaurant : — Held : there was a 
public performance Sc an infringement of 
pltfs.* rights. — Performing Right Society, 
&d. v. Camelo, [1930] 3 All E. R. 667 ; 80 
Sol. Jo. 1016. 

4331 . .] — An orchestral trio em- 

ployed at an unlicensed residential hotel 
played in the lounge of the hotel on a certain 
evening after dinner. The audience included 
some of the resident guests & two persons 
who had dined there, after giving notice of 
their wish to do so, Sc who afterwards were 
in the lounge for the purpose of listening to 
the music : — Held : the performance was a 
performance “in public’* within 1911 Act. 
—Performing Right Society, Ltd. v . 
Hawthorns Hotel (Bournemouth), Ltd., 
[1933] Ch. 855 ; 102 L. J. Ch. 330 ; 149 
L. T. 425 ; 77 Sol. Jo. 523. 

Annotation: — Consd. Jennings v. Stephens, [103G] 1 All E. R. 

409. 

483g. « For private profit 99 — Local authority 

engaging band.] — Performing Right 
Society, Ltd. v. Bray Urban District 
Council, No. 389a, ante . 

484. Add. Annotation : — Refd. Austin v. Columbia 
Graphophone Co. (1923), 67 Sol. Jo. 790. 

48ga. j — Austin v. Columbia. Graphophone 

Co., No. 118a, ante. 


489a. By authorising performance — Director of 
theatrioal syndicate with power to prevent 
performance.} — Pltfs. were the proprietors 
of the right of performing in public certain 
musical pieces, Sc deft, syndicate were pro- 
ducers of plays at a theatre. Sc the second deft, 
was their managing director, Sc had power 
to prevent the orchestra from playing any 
particular piece of music. The orchestra, 
which was paid by the syndicate, played the 
pieces in question. In an action for infringe- 
ment : — Held : since on the facts the second 
deft, had not authorised or permitted the 
performance within 1911 Act, s. 1 (2), pltfs. 
were not entitled under sect. 2 (1) of the Act 
to an injunction or damages against him. — 
Performing Right Society v . Ciryl 

Theatrical Syndicate, [1924] 1 K. B. 1 ; 
92 L. J. K. B. 811 ; 129 L. T. 663 ; 39 
T. L. R. 460 ; 08 Sol. Jo. 83, 0. A. 

Annotations : — Consd. EvanB v. Hulton (1924). 131 L. T. 

634. Retd. ‘Performing Right Soo. t>. Mitchell & Booker. 

[19241 1 K. B. 762 ; Falcon v. Famous Players Film Go. 

(192.0), 42 T. L. R. 91. 

489b. Effect of 1911 Act, s. 1 (2).]— The 

word 44 authorise ” in the above sub-sect, is 
superfluous, & there is nothing in the sub-sect, 
which cuts down the liability under sect. 2(1) 
of the Act, in respect of an infringement of 
copyright. 

Defts., who were the occupiers of a dancing 
hall, engaged on the terms of a written agree- 
ment a band to provide music therein. The 
' agreement provided that the band should 
not, in the music played, infringe any copy- 
right, Sc should be liable for damages Sc costs 
caused by any infringement. There was also 
a notice posted in the hall that “ only such 
music as may be played without fee or licence 
is allowed to be played in this hall.'* On 
one occasion the band played certain music, 
the copyright of which belonged to pltfs., 
without pltfs.’ licence ; but delta, did not 
know, Sc had no reasonable ground for sus- 
pecting, that this infringement would take 
place. In an action by pltfs. for damages Sc 
an injunction : — Held : on its true con- 
struction, the agreement between defts. Sc 
the band constituted the latter the servant 
of defts.. Sc not independent contractors ; 
the band on the occasion in question were 


486 I. By mechanical contrivance — 
Consent to manufacture.] — Deft, applt. 
made certain gramophone records in 
New South Wales of a song In which 
pltf.'s copyright existed. Sc which, 
apart from Copyright Act. 1912, s. 19, 
would have been an infringement 
of pltf.'s copyright. Gramophone 
records of the song in whloh pltf.'s 
copyright existed had been made in 
England, 3E‘ also in America with the 
consent of the owner of the copyright 
before the alleged Infringement in New 
South Wales: — Held: proof of the 
consent given by -pltf. reap, to the 
mannf actnre of contrivances in England 
was sufficient to satisfy the condition 
impeded by British Copyright Act. 
1911, s. 19 (2) (o) ; Federal Copyright 
Act, 1912, brings into force in Australia 
British Copyright Act, 1911, Sc con- 
sequently, the making of contrivances, 
with the consent of the owners of the 
copyright, in any part of the area to 
which the Act applies, releases the 
work throughout the area of the 
operation of the Act. — Gramophone 
Co.. Ltd. v. Leo Frist Incorporated, 
[1928] V. L. R. 420 : 49 A. L. T. 196 ; 
11928] Argus L.R. 257; affif., 41C.L.R. 
1. — AUS. 

488 IL Broadcast records.}— 


Pltf. was the owner of the performing 
right In certain musical works. With- 
out the authority of pltf. deft., a 
wireless broadcasting co., broadcast 
those works by reproducing them from 
gramophone records Sc pianola rolls : — 
Held : deft, had thereby committed 
an Infringement of pltf.'s copyright In 
the musical works. — Australasian 
Performing Right Asboon., Ltd. i>. 
3DB Broadcasting Oo. Proprietary, 
Ltd., [1929] V. L. R, 107; [1929] 
Argos L. R. 109. — AUS. 

488 i. By sale of records.] — Gramo- 
phone records whloh Infringe copyright 
are •• Infringing copies " of a work 
within Imperial Copyright Act. 1911, 
s. 85.— Albert t>. Hoffnung A Co., 
Ltd. (1921), 22 8. R. N. S. W. 75; 
39 N. S. W. W. N. 5.— AUS. 

so. By broadcasting.] — Defts., who 
carried on, for reward, the business of 
broadcasters. Included in their pro- 
grammes, caused to be sung by vocalists 
in their studio Sc broadcast, certain 
musical works, of the copyright in 
which pltf. was the owner: — Held : 
defts. had infringed pltf.'s copyright. — 
Chappell Sc Co., Ltd. v. Absooiatrd 
Radio Co. of Australia, Ltd., [1925] 
V. L. R. 350 ; 47 A. L. T. 12 ; 31 
Argus L. R. 297.— AUS. 


sp. Reproduction of broadcast on 
receiving set.) — Performance by means 
of a radio set in an hotel constitutes a 
public performance. — Canadian Per- 
forming Rioht Society r. Ford 
Hotel, [1935] 2 D. L. R. 391.— CAN. 

■r. " Substantial part " — What is.) — 
A " substantial part " does not depend 
on length : It may consist of a few 
bars If these were recognised. — 
Canadian Performing Right Society 
v. Canadian National Exhibition 
ABSOON.. [1934] 4D.L.R. 154 ; O. R. 
610.— CAN. 

■t. " Performance at agricultural 
exhibition of /air."] — Performance 
before the grandstand at the Canadian 
National Exhibition : — Held : not a 
performance at an agricultural ex- 
hibition or fair within Copyright Act, 
1927, s. 17 (1) frill). — Canadian Per- 
forming Right Society v. Canadian 
National Exhibition Assoon., [1934] 
D. L. R. 154 ; O. R. 610— CAN. 

sw. Performance under contract with 
Candian National Exhibition.) — Per- 
formance of songs by band performing 
under contract with Canadian National 
Exhibition, held an infringement. — 
Canadian Performing Right Society 
v. Canadian National Exhibition 
Absocn., [1938] 2 D. L. R. 621.— CAN. 
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acting in the course of their employment; 
deft*, were liable under 1911 Act, s. 2, for 
the infringement of copyright; A pitta, 
were entitled to damages A an injunction. — 
Performing Right Society, 1/td. v, 
Mitchell A Booker (Palais db Danse), 
Dtd m [1924] 1 K. B. 762 ; 98 L. J. K. B. 806 ; 
181 L. T. 248 ; 40 T. L. R. 808 $ 68 Sol. Jo. 589. 

Annotation* Conad. Evana e. Helton (1924), 181 L. T. 

oi (182B)?i2 R T. L. £& 

489c. Local authority engaging band.] — P er- 

forming Right Society, Ltd. v. Bray 
Urban District Council, No. 889a, ante. 

489d. Reproduction in news film—" Fair dealing.”] 
— The owners of the copyright in a musical 
composition sued two cos. for infringement. 
The representatives of one of the cos. had 
made, developed A printed, A the other co. 
had distributed to cfn«ma theatres, where it 
was exhibited, a sound film known as a news 
reel, recording a moving picture of the scene 
at the public opening of a new school, together 
with the accompanying sounds, including the 
playing by a band of part of the musical 
composition in question. Defte. denied that 
this was an infringement : — Held : there had 
been an actionable infringement of pltfs.’ 
cbpyright, as there had been a reproduction 
of a 44 substantial part " of the musical 
composition within 1911 Act, s. 1 (2), the 
acts of defts. did not constitute a “ fair 
dealing " with the work within 1911 Act, 
s. 2 (1) (i.), A damage had been proved. — 

* Hawkes A Son (London), Ltd. v. Para-, 
mount Film Service, Ltd., [1984] Oh. 693 ; 
103 L. J. Oh. 281 ; 161 L. T. 294 ; 60 T. L. R. 
368 ; 78 Sol. Jo. 867, O. A. 

Annotation: — Gonad. Johnston© v. Bernard Jones Pub- 
lications, Ltd., [1938] Oh. 599. 

See, also , Nob. 894a, 610, 610a. 

502. Add. Annotation : — -Retd. Harms (Incorpor- 
ated) c. Embassy Club (1926), 43 T. L. R. 21. 

508. Add. Annotation: — Refd. Hawkes A Son 
(London), Ltd. v. Paramount Film Service, 
Ltd., [1984] Oh. 693. 

506. Add. Annotation: — Refd. Jennings v. Stephens, 
[1936] 1 All E. R. 409. 

506a. Room to which public admitted 

on payment — Ordinarily used for other pur- 
purposes.] — R ussell v. Smith, No. 90a, ante. 

507. Add. Annotations : — Gonsd. Harms (Incor- 
porated) e. Embassy Club (1926), 43 

T. L. R. 21 ; Jennings t>. Stephens, [1986] 1 
All E. R. 409. Refd. Messager v. British 
Broadcasting Co., [1927] 2 K. B. 648. 

508 ^, in public— Performance by Women’s In- 

stitute — Confined to members.]— On Feb. 23rd, 
1933, a play was performed by a dramatic 
society at a monthly meeting of the Duston 
Women's Institute without the consent of 
the owner of the copyright, who brought 
this action for infringement of the copyright. 
The Women’s Institute was one of a large 
number founded under the rules of the 
National Federation of Women’s Institutes 
& co nsisting of voluntary assoens. of country 
women formed to improve conditions of rural 
life A to provide opportunities for mutual 
help & intercourse. There was an annual 
subscription of 2 s+ A monthly meetings of an 
educational or social nature. The village 
of Duston contained 1,085 females, of whom 


109 were members. At the meeting when the 
performance took place sixty-two members 
were present ; but, apart from the five 
performers, there were no guests, it having 
been made a condition of the performance 
that no guests should be present: — Held : 
the performance was a performance “ in 
* public ” within sect. 1 (2) of 1911 Act, A 
therefore it constituted an infringement of 
pltf.’s copyright. Although the audience 
was limited to members of the institute, all 
the adult women of the village could be 
members, A the mere fact that the audienoe 
resided in the same village in different houses 
was not sufficient to make it a domestic 
or quasi-domestic audience. — Jennings v. 
Stephens, [1936] Oh. 469 ; [1936] 1 All E. R. 
409; 105 L. J. Oh. 353; 154 L. T. 479 ; 52 
T. L. R. 343 ; 8Q Sol. Jo. 264, 0. A. 

509. Add. Annotation : — Gonsd. Falcon v. Famous 
Players Film Oo., [1926] 2 K. B. 474. 

510. Add. Annotations: — Gonsd. Performing Right 
‘ Soc. v. Mitchell & Booker, [1924] 1 K. B. 

762 ; Falcon v. Famous Players Film Co. 

/ (1926), 42 T. L. R. 91. 

510a. .] — Falcon v. Famous Players Film 

Oo., Ltd., No. 16a, ante. 

See , also, Nos. 394a, 489a, 489b, ante. 

518a. .] — Pltfs. were the publishers 

of a magazine, published in America at fre- 
quent intervals, called 44 Adventure." Defts. 
proposed to publish a monthly magazine 
called 44 Hutchinson’s Adventure Story 
Magazine." In an action by pltfs. to restrain 
such publication : — Held : where any one 
adopted a descriptive word, as pltfB. had 
done, they must not object if other persons 
made use of it, as descriptive of similar 
articles ; pltfs. had no monopoly of the word 
44 Adventure,” A on the evidence no real con- 
fusion existed between pltfs.’ A defts.’ 
periodicals. — Ridgway Co. v. Hutchinson 
(1923), 40 R. P. O. 335. 

528a. Title of film.] — (1) Pltfs. who were the 

trustees of the will of the late S. H., the 
author of a play called 44 The Younger 
Generation," brought this action to restrain 
defts., Film Booking Offices, Ltd. A Universal 
Pictures, Ltd., from selling, letting for hire 
or exhibiting in public a cinematograph film 
under the title 44 The Younger Generation " 
in such a way as to represent to the trade 
or public that such cinematograph film was 
a film version of the play by S. H. The play 
was first performed in Manchester in 1910, 
A in 1912 it was produced in London A 
subsequently was performed at intervals by 
touring companies up to the commencement 
of the action. The play was published in 
1910 A the demand for copies was still active. 
There was a continuing demand for the play 
in respect of amateur performances. Three 
films having nothing m common with the 
subject-matter of, A from their nature un- 
likely to be confused with, the pltfs.’ play 
had been shown in this .country under the 
title 44 The Younger Generation " in the 
years 1918, 1915, A 1926. Defts.’ film was 
released for exhibition to the public in 
Sept. 1929 : — Held : the evidence fell short 
of establishing the fact that the title 44 The 
Younger Generation" used in connection 
with a film meant in the mind of the film- 
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going public * film based on the play of that 
name by S* H. 

(2) Deft*., Universal Pictures, Ltd., by 
their defence denied all liability to pltfs., 
& at the same time paid five guineas into 
ct. in satisfaction of any claim for damages 
& offered to submit to an injunction or to 
give an undertaking in the terms claimed by 
pltfs. Upon the undertaking being drawn 
up these defts. refused to pay pltfs. the costs 
of a motion for an interlocutory injunction 
which they contended should be apportioned 
between defts. Accordingly the action was 
continued against these defts. No order 
was made on the motion except costs to be 
costs in the action. The action against both 
defts. was dismissed with costs. — -Houghton 
v, Film Booking Offices, Ltd. (1931), 
48 R. P. 0. 329. 

Annotation : — As to ( 1 ) Reid. Saxxmelson v. Producers Dis- 
tributing Co. (1931), 48 R. P, 0. 447. 

528b. .] — Pltf., whose professional name 

was L. W., wrote a sketch which was first 
produced under the title “ Washing a Oar.” 
He sent it to G. C., a comedian, who thought 
he could improve it, Sc only left in eight 
passages of pltf.’s, the dramatis persona Sc the 
mise-Sn-scdne. The sketch so altered was 

S reduced, Sc after a time was called “ The 
Tew Oar.*' In 1928 it was acted for six 
months by G. 0., Sc in 1930 was acted by him 
at a Command Performance. Afterwards a 
paragraph appeared in a newspaper : “ The 
King’s Enjoyment. ... It was George 
Clarke in Laurie Wylie’s capital sketch 4 The 
New Car ’ who first set the fun going.” Pltf. 
had received payment for the scenic rights of 
the sketch. Defte, then made a film which 
in fact did not follow the lines of 44 The New 
Oar,” but in May, 1930, they sent a notice 
to the newspapers : 44 The man who made the 
Queen laugh, George Clarke, in 4 His First 
Oar.’ Come Sc see the talking version. 
A P. D. C. Picture.” The writ was then 
issued by pltf. for damages for passing off Sc 
for an injunction ; defts. paid »5 into ct. in 
satisfaction of all claims. On a motion in the 
action defts. undertook not to repeat the 
advertisements until trial. Defts. shortly 
after giving the undertaking, made an 
announcement at a trade performance that 
their film 44 His First Oar ” had no connection 
with a sketch by Laurie Wylie entitled 
44 Washing a Car ” or 44 The New Car.” 
Pltf. had parted with the performing rights 
of his sketch for five years from 1928. The 
judge held that pltf. was the owner of the 
copyright in the sketch 44 The New Car,” Sc 
entitled to prevent defts. from passing off 
their film as a film version of that sketch. 
The injunction was not granted owing to 
what was said by the directors of deft. co. 
at the trial preventing its necessity, but an 
inquiry was ordered as to damages : — Held : 
in substance the sketch renamed 44 The New 
Oar ” was the production of pit!., who was 
entitled to the copyright in it ; there had been 


an attempt to pass off Sc the action was 
rightly made a passing off action, Sc, though 
by what had taken place at the trial an in- 
junction had become unnecessary, pltf. was 
entitled to go to trial. The inquiry as to 
damages was not necessary, however, as the 
£5 paid into ct. was sufficient, having regard 
to the fact that pltf. had parted with his film 
rights for five years Sc that there had appeared 
shortly after the advertisements an account 
in the newspapers of the interlocutory pro- 
ceedings, Sc naving regard to the announce- 
ment made at the trade show. Decision 
affirmed, with the exception that the order 
for an inquiry as to damages was held to be 
unnecessary. — Samublson v. Producers Dis- 
tributing Co., Ltd., [1932] 1 Oh. 201 ; 101 
L. J. Oh. 168 ,* 148 L. T. 37 ; 48 R. P. 0. 
580, 0. A. 


Annotations : — Reid. O’ Gorman v. Paramount Film Service* 
Ltd., [1937] 2 All E. R. 113 ; Illustrated Newspapers, Ltd 
v. Publicity Services (London), Ltd., [1938] Oh. 414. 


523c. ,] — Pltf. was part author Sc com- 

poser of a play entitled Irish c Sc Proud of It, 
& the owner of the copyright in the words Sc 
music of it. The play was first produced in 
1914 Sc continued to be produced until 1924. 
It had never been published in book form. 
In 1936 defts. produced a film which was 
given the name of Irish & Proud of It, It 
was admitted that the film had nothing to 
do with pltf.’s play, Sc it was found as a fact 
. that no ordinary member of the public would 
think that the film was an adaptation of the 
play. Pltf. contended that his copyright 
gave him the exclusive right to present a 
film representation of his play, that in doing 
so he would naturally use the title of the play, 
that the production of a film under the same 
title by defts. was an interference with his 
rights, Sc that unless his rights were protected 
he might suffer damage by reason of defts. 
using that title : — Held : as there was no 
immediate prospect of any film version of 
the pltf.’s play being produced in public, he 
was not entitled to an injunction restraining 
defts. from continuing to produce their film 
under the title Irish & Proud of It , — O’Gor- 
man v. Paramount Film Service, Ltd., 
[1937] 2 AH E. R. 113. 

525. Add, Annotation : — Consd. Performing Right 
Soc. v. London Theatre of Varieties, [1924] 
A. 0. 1. 

581. Add, Annotations : — As to (1 ) Consd. Falcon v. 
Famous Players Film Co. (1925), 42 T. L. R. 
91. Held. Perfoimtng Right Soc. v. Mitchell 
Sc Booker, [1924] 1 K. B. 762. 

586. Add, Annotation : — Refd. Osbourne v. Dent, 
[1926] Ch. 369. 

540a. Joint tortfeasor.] — Where printers 

know that what they are printing is a piracy, 
Sc the purposes for whicn it is intended to 
use the pirated copies when delivered, they 
are tortfeasors, jointly with the persons for 
whom such copies are printed, Sc are jointly 
liable in damages to the persons whose copy- 


PART xm. SECT. 1 
585 i. Equitable owner ,) — An equitable 
corner of copyright ia entitled to obtain 

to owner of the c opyrigh t Is a patty. 

E&iSKL 'it OTMBffS 


N. S. W. W. N. 8«.— AUS. 

581 11. Of performing rights ,) — 

wae the registered owner of 
Ding right* of two pleoee of 

_ & pltf. to a wit to t— brain 

deft, from p er m i ttin g the nee of hit 
hall for infringing cop y ri g hts A 
pltf. war the align nr of those 
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but there was no evidence that he was 
the legal owner of the remaining part 
of the copyright i—Hcld : the aaeocn., 
as the legal owner of the performing 
rights, could maintain the suit. — 
AUSTBAUA* _ PlSBJ'OIUflWO 
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right is infringed. — L amb v. , v Evans, [1895] 

W. N. 156. 

547a. Liability for printing — Notwithstanding pre- 
vious Judgment against author.] — Ash v. 

Hutchinson & Co. (Publishers), Ltd., 
No. 559a, post. 

548. Add. Annotations : — As to (1) Reid. Musical 
Performers' Protection Assocn., Ltd. v. British 
International Pictures, Ltd. (1930), 46 T. L. R. 
485. As to (2) Refd. Haynes v. Aldridge 
Colliery Co. (1923), 130 L. T. 282; Hughes 
v. Satchell (1925), 134 L. T. 93. Generally , 
Mentd. A.-G. v. Sharp (1930), 99 L. J. Ch. 441. 

558. Add. Annotation : — Consd. Performing Right 
Soo. v. Oiryl Theatrical Syndicate, [1924] 1 
K. B. 1. 

555. Add. Annotation : — Consd. Performing Right 
Soc. v. Ciryl Theatrical Syndicate, [1924] 1 
K. B. 1. 

559a. For conversion — Issue of Infringing 

ooples.] — Copyright Act, 1911, gives the 
owner of the copyright in a literary work the 
sole right of reproducing the work or any 
substantial part thereof, So the sole right of 
authorising such reproduction. Those rights 
are separate So distinct, So the infringement 
of each is a distinct & separate tort. 

Pltf., the author of a book, sued So obtained 
judgment against D. for infr ngement of his 
copyright therein. Subsequently pltf. sued 
the publishers of the infringing work claiming 
damages for infringement under sect. 6 & 

. for conversion under sect. 7 of 1911 Act. He 
also sued the printers claiming damages in 
respect of the printing of the infringing 
copies: — Held: (1) the judgment in the 
previous action against D. for infringement 
was, by reason of the rule in Brinsmead v. 
Harrison (1872), L. R. 7 C. P. 547, a bar to 
the present action against the publishers, who 
were joint tortfeasors with D. in the publica- 
tion of the infringing work ; (2 ) the publishers 
were liable in damages for conversion under 
sect. 7 of 1911 Act, in respect of the issue to 
the public in Aug. 1933, of copies of the 
offending work ; (3) the printers were liable 
in damages for infringement in respect of the 
separate tort of printing the work. — A sh v. 
Hutchinson So Co. (Publishers), Ltd., 
[1936] Ch. 489 ; [1936] 2 All E. R. 1496 ; 
106 L. J. Ch. 303 ; 165 L. T. 46 ; 52 T. L. R.' 
429, C. A. 

Annotations .--—Consd. Oliver v. DIckin, [1930] 2 All E. R. 
1004: Caxton Publishing Co. v. Sutherland Publishing 
Co., [1930] A. C. 178. 

560a. Printer So person ordering pirated 

copies.] — Lamb v. Evans, [1895] W. N. 156. 


560b. Action against publisher — After judg- 

ment against author — Estoppel.] — Ash v. 
Hutchinson So Co. (Publishers), Ltd., 
No. 559a, ante. 

561a. Person exhibiting copyright work — What 
amounts to “ knowledge ” of Infringement.] — 
Where a deft, acquires the work, in the first 
instance, in good faith So without any know- 
ledge that it infringes copyright, he is entitled 
to a reasonable time So opportunity to find out 
whether or not it does infringe copyright. 
No offence is committed against 1911 Act, 
s. 2 (2), unless the infringement is deliberate, 
in the sense of deliberately continuing to use 
or exhibit the work when the exhibitor 
knows that it infringes copyright. A mere 
complaint by the owner of the copyright, 
together with copies of the work said to be 
infringed, will not suffice to impute to a 
deft. “ knowledge within the sub-sect. 

Pltf. was the owner of copyright in fashion 

* illustrations for men's clothes. In 1935, 

• deft., a tailor, cause to be exhibited in his 
• shop, show-cards displaying a man in morn- 
ing-dress. He also put up posters at railway 
stations displaying a man in evening-dress. 
On Oct. 16 pltf. wrote to deft, complaining 
that the posters So show-cards infringed 
copyright. On Oct. 18 .pltf. supplied deft.’s 
solr. with copies of the work said to be 
infringed. Deft, at once removed the show- 
cards from his premises. So took steps to find 
out whether or not he was infringing pltf.’s 
copyright. On Oct. 23 he wrote to pltf. 
s&ymg that although he did not admit any 
infringement of pltf.’s copyright, he thought 
it best to remove any cause of complaint by 
discontinuing the exhibition. On the same 
day pltf. issued a writ claiming from deft, 
damages for infringement of copyright. The 
judge found on the facts that there had been 
no unreasonable delay on deft.’s part in 
investigating pltf.’s complaint : — Held : no 
“ knowledge ” within the sub-sect, could 
be imputed to deft, until he had had a reason- 
able time So opportunity to find out whether 
he was exhibiting by way of trade any work 
which infringed copyright. On the evidence, 
the time when deft, acquired that knowledge 
was Oct. 23. Therefore, at the time the writ 
was issued, there was no exhibition by way 
of trade or any work which, to deft.’s know- 
ledge, infringed pltf.’s copyright. The writ 
was issued prematurely So the action failed. — > 
Van Dusen v . Kritz, [1936] 2 K. B. 176 ; 
106 L. J. K. B. 498 ; 155 L. T. 258 ; 80 
Sol. Jo. 226. 


Part XIV.— 

564a. Action by publisher — Presumption of owner- 
ship— Effect of Copyright Act, 1911 (c. 46), 
e. 6 (8).] — In 1898, there was published a new 
edition of a handbook entitled “ The Perfect 
Ceremonies of Craft Masonry ” which, for 
the purposes of Copyright Act, 1842 (c. 45), 
was a new work, but the name of its author 


Remedies. 

was unknown. That edition So all the sub- 
sequent editions, which were mere reprints 
of the 1896 edition So contained no new or 
original work, bore on their flyleaves the 
imprint : “ Privately printed for A. Lewis." 
From about the year 1906 to the date of his 
death on Aug. 2, 1909, one John Hogg carried 


PART XIV. SECT. 1. 
a*. Limitation of action.'h - The pre- 
scriptive period for bringing actions 
for infringement laid down by Copy- 


right Act, 1927, 8. 24, applies to claims 
for recovery of possession of infringing 
copies or m respect of conversion. — 
M AMm Sc Rsnwigk Ltd. v. Under- 
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writers* Survey Bureau. Ltd.. 
1 S. C. R. 205 ; SD.ki *13.— 


£ah! ,! 
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on the business of publishing masonic rituals 
at IB Paternoster Row, London, under the 
name of A. Lewis. Thereafter Godfrey 
Hogg down to the date of his death in 1922 
Sc thenceforth his widow, pltf. Charlotte 
Hogg, carried on the same business under the 
name of A. Lewis. In an action by Charlotte 
Hogg, who claimed to be the owner of the 
copyright in the work entitled “ The Perfect 
Ceremonies of Craft Masonry,” for infringe- 
ment thereof the defts. put in issue the 
existence of any copyright in the work A the 
title of pltf. to copyright, if any, therein ; 
A, in the absence of proof of her derivative 
title to copyright, pltf. relied on Copyright 
Act, 1911 (c. 46), s. 6 (3) (6), & claimed that 
she, as publisher, whose name was imprinted 
on the flyleaves of her editions of the work, 
must be presumed to be the owner of the 
copyright in the work : — Held : the pre- 
sumption referred to in sect. 6 (3) (b) of the 
Copyright Act, 1911 (c. 46), s. 6 (3) (6), that 
the person whose name is indicated on an 
anonymous work as the publisher thereof 
is the owner of the copyright therein, is based 
on the hypothesis that the publisher whose 
name is so indicated is not the real owner of 
the copyright therein & is raised merely for 
the purpose of giving such a publisher a 
locus standi in proceedings for infringement 
taken by him under that sect, on behalf of 
the real owner of the copyright, & accord- 
ingly* & in view of the fact that the reprint, 
of the 1896 edition issued by pltf. could not 
be the subject of copyright, the presumption 
did not enure to the benefit of pltf. further 
than as aforesaid in the absence of proof of 
her derivative title to an antecedent copy- 
right. — Hogg v . Tote & Co., Ltd., [1935] 
Ch. 497 ; 104 L. J. Ch. 232 ; 152 L. T. 495 ; 
51 T. L. R. 301 ; 79 Sol. Jo. 270, C. A. 

572. Add, Annotation : — Generally , Refd. Ash v, 
Dickie, [1936] 2 All E. R. 71. 

578. Add, Annotation : — Consd. Sutherland Pub- 
lishing Co. v, Caxton Publishing Co., [1936] 
1 All E. R. 177. 

575a. For infringement & conversion — Cumulative 
remedies in respect of different torts.] — In an 
action for an alleged infringement of pltfs.’ 
copyright in a certain publication, pltfs. 
claimed ( inter alia ) an inquiry as to (i) dam- 
ages suffered by reason of the infringement, 
Sc <ii) damages for conversion. Defts. ad- 
mitted the infringement, but contended 
that the remedies given by 1911 Act, ss. 6, 7 
were alternative & not cumulative & that 
pltfs. must elect their remedy : — Held : \ 
(1) the remedies were cumulative Sc not 
alternative Sc pltfs. could recover damages 
under both sects. Each claim was in respect 
of a different wrong, the former for a wrong 
done to an incorporeal right, the copyright ; 
Sc the latter for conversion of particular 
chattels, the infringing copies, which by 
sect. 7 are deemed to be the property of 
pltf. ; (2) in assessing damages under the 
two heads, the tribunal making the assess- 
ment must avoid any overlap ; but, in 
general, the damages for conversion will be 
the value of the chattels converted. — 
Sutherland Publishing Co., Ltd. v. 


Caxton Publishing Co., Ltd., [1936] Oh. 
323 ; [1936] 1 All E. R. 177 ; 105 L. J. Ch. 
150; 154 L. T. 367 ; 62 T. L. R. 230 ; 80 
Sol. Jo. 145, O. A.; Affd. [1938] 4 All E. R. 
389 H. L. 


~Ab to (1) Apld. Graves v. Pocket Publications, 
- ' L. R. 952. Consd. Tallent v. Goldwell 


Annotations 

Ltd. (1938), 54 T. _ 

Sc Tailor 8c Gutter, Ltd., [1938] Oh. 653. Refd. Sutherland 
Publishing Go. v. Caxton Publishing Go. (No. 2), (1938] 
Oh. 174. Generally . Refd. Lane (John), The Bodley 
Head, Ltd. v. Associated Newspapers, Ltd., 11930] 1 All 
E. R. 379 ; Ash v. Dickie, [1930] 2 AH E. R. 71 ; Ash 
v, Hutchinson & Go. (Publishers), Ltd., [1936] Oh. 489. 


575b. .] — Ash v . Hutchinson & Co. 

(Publishers), Ltd., No. 669a, ante, 

575c. Pltf., an author, wrote & 

published a literary work entitled “ Other 
People’s Money.” The first defts. published. 
Sc the second defts. printed, from pltf.’s 
book & without his leave an article in a 
magazine setting out a number of professions 
Sc occupations & stating the average incomes 
of those professions Sc occupations : — Held : 
that the article was an infringement of the 
pltf.’s copyright in the compilation of facts 
& figures in his literary work &, pltf.’s work 
being protected by 1911 Act, pltf. was en- 
titled to damages against both defts. for 
infringement & conversion, Sc against the 
publishers for infringement. — Graves v. 
Pocket Publications, Ltd. (1938), 159 L. T. 
471 ; 54 T. L. R. 952 ; 82 Sol. Jo. 415. 

575d. Limitation of action.]— Held : (1) the 

remedies given by Copyright Act, 1911, 
s. 6 & s. 7 respectively, are cumulative Sc not 
alternative ; (2) the limitation of three years 
provided by sect. ID applies both to pro- 
ceedings under sect. 6 for infringement of 
copyright Sc to proceedings under sect. 7 for 
conversion ; (3) the act of binding together 
the infringing sheets with the innocent sheets 
so as to form the volume produced by applfcs. 
constituted tho act of conversion in respect 
of which resps. were entitled to damages ; 
(4) the value of the sheets converted was not 
to bo measured by the mere cost of printing 
them, but the ct. was entitled, Sc bound, to 
take into account, among other circum- 
stances, the fact that they were to be inserted 
in a volume, & that the value might properly 
be calculated by taking a proportion of the 
value of such volume. 

Sect. 14 of Copyright Act, 1911, is, by its 
terms, made a substantive part of the Customs 
Consolidation Act, 1876, Sc a contravention 
of sect. 14 constitutes a contravention of tho 
Act of 1876 & not “ a contravention of the 
provisions of this Act ” within the definition 
in sect. 35 of Copyright Act, 1911. — Oaxton 
Publishing Co., Ltd. v, Sutherland Pub- 
lishing Co., [1939] A. C. 178 ; [1938] 4 
- All E. R. 389 ; 108 L. J. Ch. 5 ; 55 T. L. R. 
123 ; 82 Sol. Jo. 1047 ; sub nom. Sutherland 
Publishing Co., LTd. v, Caxton Publishing 
Co., Ltd. (No. 2), 160 L. T. 17, H. L. 

577a. Value of chattels converted.] — Suther- 

land Publishing Co., Ltd. v, Caxton 
Publishing Co., Ltd., No. 575a, ante, 

577b. Newspaper articles infringing copyright 

In book.}— When the copyright of a book has 
been infringed by some of a series of articles 
appearing in & daily newspaper Sc the author 


PART XIV. SECT. 2, SUB-SECT. 1. 

670 iL .j — A person whose 

copyright in a book has been infringed, 
1* entitled to demand delivery of ail the 


copies of the offending work in the 
possession of the person who has 
infringed the copyright. & payment of 
the full price received by such person 
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for all copies of the work which have 
beeo sold.— B rabv «. Donaldson, 
[1926] App. D. 337.— fl. AF. 
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c laim s damages for conversion against the 
newspaper proprietors under sect. 7 of 1911 
Act, the basis on which damages should be 
assessed is by taking the sale price as the 
value of each copy of the newspaper contain- 
ing an infringing article A then estimating 
the proportion of the total value of the 
infringing copies as so ascertained which 
should be attributed to the infring in g articles 
appearing therein. The matter must be one 
of estimate. — A sh v. Dickie, [1986] Oh. 665 : 
[1936] 2 All E. R. 71 ; 105 L. J. Oh. 887; 
164 L. T. 641 ; 52 T. L. R. 634 ; 80 Sol. Jo. 
364, O. A. 

Annotation Oonsd. Caxton Publishing Go. v. Sutherland 
Publishing Go.. [1939] A. 0. 178. 

677c. Sale of book.] — S utherland Publish- 

ing Co., Ltd. v. Oaxton Publishing Oo., 
Ltd. (No. 2), No. 675d, ante. 

601. Add. Annotation : — Consd. Macmillan v. 
Cooper (1928), 28 L. J. P. 0. 118. 

608a. Offer of undertaking before hearing — Right of 
plaintiff to reject offer.]— Oliver v. Dickin 
No. 652a, post. 

616. Add. Annotation : — Retd. Johnstone v. Ber- 
nard Jones Publications, Ltd., [1938] 2 
All E. R. 37. 

681. Add, Annotation : — Refd. Ireland v. Wilson, 
[1936] BA11E. B. 358. 

685a. .] — Macmillan & Oo. v. Cooper, No. 

92a, ante . 

688. Add. Annotation : — Oonsd. Performing Right 
Soc. v. London Theatre of Varieties. [1924] 
' A. C. 1. 

642. Add. Annotation : — Consd. Performing Right 
Soc. v. London Theatre of Varieties, [1924] 
A. C. 1. 

644. Add. Citations :—Affd., [1924] A. C. 1 ; 03 
L. J. K. B, 33 1 180 L. T. 450 ; 40 T. L. R. 
52; 68 Sol. Jo. 99, H. L. 

Add. Annotations : — Consd. Harmer v. Arm- 
strong, [1934] Ch. 65. Rsfd. Imperial 
Tobacco Co. of India v . Bonnan, [1924] 
A. C. 755 ; Drabble v . Hycolite Manufactur- 
ing Oo. (1028), 44 T. L. R. 264. 

647. Add. Annotation : — Refd. Bendir v. Anson, 
[1936] 3 Ail E. R. 326. 

652a. Infringement — Particularity necessary.] — 
(1) In an action arising out of an alleged 
infringement of copyright the pltf., after 
setting out the literary works in which he 
claimed the copyright, pleaded that “ the 
deft, has authorised the reproduction of the 
said works." At the hearing the pltf. 
proceeded to prove that the deft, had repro- 
duced such substantial parts of the said works 
as to amount to an illegal act. The deft, 
objected that if that was the pltf.’s case it 
ought to have been plainly so stated in the 
pleadings A the deft, was thereby em- 
barrassed : — Held : the pleading was sufficient 


in law but was undesirable in such a case. 
(2) The deft, iff her defence, while denying 
liability, offered an undertaking not to repeat 
the reproduction of copyright matter, refer- 
ring particularly to one passage, to deliver 
up all copies A to pay costs A to submit to 
an order in these terms : — Held : the pltf. 
could disregard such offer A proceed with the 
action in a case where liability was denied & 
extensive infringement had been proved. — 
Oliver v. Dickin, [1036] 2 All E. R. 1004. 

656a. Of whole poem — Proceedings In respect 

of part.] — Pltf. sued a printing A publishing 
co. for infringement of copyright by printing 
six stanzas of a poem of which he was the 
author. Defts. in their defence alleged that 
there were other unpublished stanzas of the 
poem, which contained something which 
would disentitle the work to protection as a 
copyright work. Upon discovery, pltf. dis- 
closed that he had in his possession a complete 
copy of the poem, but claimed to cover up 
certain parts, on the ground that they would 
incriminate him. The ct. ordered that defts. 

* should be at liberty to inspect the document 
referred to, including the part which pltf. 
wished to seal up, &, if pltf. failed to produce 
the document for inspection, or to give 
notice of appeal, the action should stand 
d is mis sed. Pltf. appealed : — Held : pltf., 

having only alleged an infringement or the 
six stanzas, ought not to be put in a position 
of incriminating himself or of having his 
action dismissed, & defts. were not entitled 
to call upon pltf. to incriminate himself in 
order to establish their case. — Sitwell v. 
Sun Engraving Co., Ltd., [1937] 4 All E. R. 
360 ; 107 L. J. Ch. 08 ; 168 L. T. 50 ; 54 
T. L. R. 132 ; 81 Sol. Jo. 942, O. A. 

657a. .] — Astra-National Produc- 

tions, Ltd. v. Neo-Art Productions, Ltd., 
[1928] W. N. 218. 

670a. After payment into court with 

denial of UabiUty.J—HouGHTON v. Film 
Booking Offices, Ltd., No. 523a, ante. 

693. Add. Annotations: — As to (1) Consd. Preston v . 
Raphael Tuck, [1928] Ch. 667; Musical 
Performers' Protection Assocn., Ltd. v. British 
International Pictures, Ltd. (1930), 46 T. L. R. 
485. 

694 a, Sale must be .of work represented to be 

unaltered.] — Pltf., the author of two original 
drawings, sold the copyright to defts. Defts. 
afterwards published A sold two drawings, 
which were made by alterations of pltf.'s 
original drawings, but which had titles differ- 
ent from the titles of pltf.'s drawings. Defts. 
did not in any way expressly represent that 
the drawings made by such alterations were 
pltf. 's. Pltf. brought against defts.*& passing- 
off action in which she alleged that her work 
had a distinctive character A could be recog? 


PART XIV. 8R<m*. BUB-SECT. 4 

_ IK. May— No substantial injury — 
Injunction refund,] — Held : since the 
acts complained of by pltf*. as con- 
stituting an infringement of their copy- 
right had oontlnued tor a number of 
years, Sc there was evidence that pltfs. 
were aware of such, interlocutory in- 


junctions should not be granted as no 

substantial injury would be done pltfs. 

by causing them to await the final 
disposition of the several actions. — 
Underwriters Survey Bureau, Ltd. 

v. Wnxm, Faber ft Go. or Canada, 

Ltd., Underwriters Survby Bureau, 

Ltd. v. Mato ft Renwiok. Ltd., 

Underwriters Survey Bureau, Ltd. 

9. J. E. Querent Incorporated, 
Underwriters Survey Bureau, Ltd. 

J- ,8**"' BRga, JAMIIMI EX.O.B. 

47 ; SD.LB. 541.— -CAN. 
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PART XIV. SECT. S. 
sp. Under Copyright Act. JR. S. C., 
1904 (e. 70).}— Pltf. seeking to recover 
penalties j under sect. 89 of the above 
Act cannot succeed if the ot. is satisfied 
that, in committing the act or the acts 
charged as an infringement of copy- 
right. deft, did not act “ with In- 
tent to evade the Jaw." — National 

■BSSTc.TVmJ 




nised without bearing her name, & she 
claimed an injunction & penalties under 
sect. 7 of the above Act : — Held : to satisfy 
the sect, there must be a selling or publishing 
in conditions under fthich, to the knowledge 
of the seller or publisher, there was made 
either expressly or by necessary implication 
a representation that the author was the 
author of the work in the form in which it 
was sold or published, & since, although 
there was in many of pltf.’s productions a 
measure of distinctiveness, the mere seeing 
of defts.’ productions did not necessarily 
suggest the inference that they were the 
unaltered work of pltf., the action failed. — 
Preston v. Raphael Tuck & Sons, [1920] 
Oh. 667 ; 95 L. J. Oh. 382 ; 135 L. T. 93 ; 
42 T. L. R. 440. 

700a. Dramatic & Musical Performers’ Pro- 
tection Act, 1926 (c. 46) — Effect of Act — 
No right of property given.] — Above Act 
does not give a right of property to persons 
who perform a musical work for the purpose 
of enabling another person to make a record 
of it. — Musical Performers’ Protection 
Assocn., Ltd. v . British International 
Pictures, Ltd. (1930), 40 T. L. R. 485. 

702a. Making record without consent — What 

must be shown.] — At a licensed dance- 
hall applts. made a talking film record, 
afterwards shown in a newsreel at a cinema 
theatre, of a performance of a dance to the 
accompaniment of music played by 8. & his 
band, of which reap, was a member, having 
been engaged by 8. by an oral agreement 
which related only to salary Sc the period of 
notice necessary to bring the agreement to an 
end. Beep, played in the band regularly. 
Written consent to produce the film was 
obtained by applts. from tbe managing 
director of the co. owning the dance-hall & 
the producer of the dance, but resp. did not 
give his personal consent in writing. An 
information was thereupon preferred by 
resp., a trombonist, against applts., alleging 
that they knowingly made a record of a 
musical performance without the consent in 
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writing of the performers, contrary to 
sect. 1 (a) of Dramatic Sc Musical Performers’ 
Protection Aot, 1925. On the hearing of the 
information, evidence was given by applts.' 
general manager that he did not know that he 
required the consent of each performer in 
writing, Sc it was proved that 8. informed the 
manager of the dance-hall that he had seen 
the members of the band Sc that it would be 
quite in order for the film to be taken. The 
magistrate held that, as resp!’ had not given 
his consent in writing as required by the Act, 
applts. had committed a technical infringe- 
ment, Sc he dismissed the information under 
the Probation of Offenders Act, 1907, Sc 
ordered applts. to pay £15 15s. costs. There- 
upon the present appeal was brought by 
applts., Sc during the hearing the Divisional 
Cl. sent the case back to the magistrate for 
him to find whether applts. knew, at the 
time of making the record, that the consent 
in writing of resp. had not been obtained. 
The magistrate’s answer was that applts. 
had never applied their minds to the question, 
because their general manager was ignorant 
of the requirements of the Aot : — Held ; 
(1) upon a proper construction of sect. 1 ( a ) 
of the Act of 1925, the word 11 knowingly ” 
applied not only to the word “ makes ,r but 
also to the words “ without the consent in 
writing of the performers.” Thus, it was 
only where what was done was done know- 
ingly & also without consent that an offence 
was committed ; (2) although not free from 
ambiguity, the magistrate’s answer showed 
that it would not be correct to say that applts. 
knowingly made the record without the con- 
sent of resx>. It was an affirmative finding 
that the minds of applts. were free from 
knowledge of the absence of consent, Sc, on 
the magistrate’s answer, applts. were entitled 
to succeed. — Gaumont British Distri- 
butors, Ltd. v . Henrv, [1939] 2 K. B. 
711 ; [1939] 2 All E. R. 808 ; 108 L. J. K. B. 
075 ; 160 L. T. 040 ; 103 J. P. 250 ; 65 
T. L. R. 750 ; 83 Sol. Jo. 525 ; 37 L. G. R. 
514, D. C. 
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CORONERS. 

. 5 ? 

Part I. — Status of Coroner and Coroner’s Court. 

1 . Add. Annotation : — Generally , Retd, R. v. I 2. Add. Citation : — 5 Dow. Sc L. 249* 
Divine, Ex p. Walton, [1930] 2 K. B. 29. | 


Part III. — Appointment and Removal of Coroners. 


14. After this case add : — 

.]— -See, note, Coroners (Amendment) Act, 

1920 (c. 69), s. 1. 


23. After this case add : — 

Abolition.] — See Coroners (Amendment) Act, 
1926 (c. 69), 8. 4. 


Part IV. — Remuneration and* Compensation payable to 

Coroners. 

37. in place of cross-references before this case, l 48. After this case add : — 

“ See, now. Coroners (Amenc ment) Act, 1926 .] — See note after No. 23, ante. 

(c. 69), 8. 6.” I 


Part VI. — Deputy Coroners. 

108. To cross-reference before this case add “ See Coroners (Amendment) Act, 1926 (c. 59), ss. 9-11.” 


Part VII. — Inquests 


187. Before this case add “ See, now. Coroners 
(Amendment) Act, 1926 (c. 69), s. 13.” 

147. Add . Annotation : — As to (2) Held. R. v. 
Haslewood, Ex p. Margerison, [1926] 2 K. B. 
468. 

152a. Summoning “ regular Jurymen ” — Im- 
proper.] — (1) Semble: for a coroner before 
an inquest is held to take a person who is 
subsequently to serve on the jury Sc 
privately investigate with him any of the 
facts of the case, whether or not it can be 
shown that there was anything in the nature 
of discussion between them, is contrary to 
public policy, “misconduct” at common 
law. Sc ground for quashing the inquisition 
under Coroners Act, 1887 (c. 71), s. 6 (1). 

(2). Semble : the fact that at a view, by a 
coroner's jury, of the scene of a collision 
where two vehicles had collided, a police 
constable, who had already been sworn Sc 
given evidence at the inquest, was allowed 
to point out to the jury where had been the 
marks in the roadway of the two vehicles 
which were said to have met, Sc where one 
of the vehicles had come to rest, the distance 
between which points the jury measured, is 


ground for quashing an inquisition under 
sect. 6, sub-sect. (1), of the Coroners Act, 
1887 (c. 71), s. 6 (1). 

The ct. expressed the following opinions : — 

(3) The practice of summoning ^eleven 
jurors to serve on a coroner's jury from a list 
or panel of only sixteen or seventeen persons 
in a large city so that some of the same 
persons cure summoned time after time, is 
very objectionable, Sc is contrary to the 
principle of the jury system. The practice 
of calling a small panel of “ regular jury- 
men,” whether or not it is illegal, is im- 
proper. 

(4) Probably, as a general rule, it is better 
that a coroner should not accompany his 
jury upon a view of the scene of It collision 
between vehicles or upon a view of the 
vehicles. (6) But if he does so accompany 
the jury he should carefully abstain from any 
discussion of the case with the jury at such 
view. 

(6) A coroner iB not bound to allow others, 
such as those concerned or their representa- 
tives, to be present on such a view by the 
jury. It is a matter for his discretion. 

(7) There is no statutory requirement that 


PART V. SECT. 1, SUB-SECT. 3.— A. | may be directed to Sc executed by the 
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Writ o/Aeri faeteu.) I ooromw. The right to adopt this Crown. — Wiluams v. JHohabds, [19831 


—If the sheriff of a Jurndiotloci It i I practice is not affected by Sheriffs I 1 W. W. R. 1IIS1 ; 39 B* CL B. 68*— 
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the depositions of a witness at the coroner’s 
ct. should be read over to him. The High 
Ct. has no right to add such a requirement 
to those which Parliament has enacted. 
But if a coroner thinks there is any un- 
certainty as to what a witness meant, & 
particularly if a witness, before he signs his 
deposition, requests that it be read over to 
him, the coroner ought to do so. No doubt 
a witness would be entitled to refuse to sign 
until this had been done. — R. v. Divine, 
Ex p . Walton, [1930] 2 K. B. 29 ; 99 L. J. 
K. B. 433 ; 143 L. T. 235 ; 94 J. P. 129 ; 40 
T. L. R. 321 ; 28 L. G. R. 283, D. C. 

158. To cross-reference before this case add “ See 
Coroners (Amendment) Act, 1926 (c. 59), 
s. 14.” 

156a. — — .] — The failure by a coroner at an 
inquest to view the body makes the inquest 
a nullity, A is not merely an irregularity 
giving the ct. a discretion as to whether it 
will order another inquest, &, since on such 
failure there has been no inquest, the ct. will 
quash the proceedings before the coroner & 
order an inquest to be held. — R. v. H able- 
wood, Ex p . Mabgebison, [1920] 2 K. B. 
408 ; 95 L. J. K. B. 975 ; 130 L. T. 270 ; 90 
J. P. 158 ; 42 T. L. R. 740 ; 70 Sol. Jo. 900 ; 
24 L. G. R. 505, D. C. 


Sub-sect. 4a. — View op Place. 

165a. Whether coroner should accompany jury.] — 

R. v . Divine, Ex p. Walton, No. 152a, ante. 

165b. Duty of coroner — Not to discuss case with 
Jury at view.]— R. v. Divine, Ex p. Walton, 
Plo. 152a, ante . 

165c. Presence of persons other than jury — Dis- 
cretion of ooroner.] — R. v. Divine, Ex p, 
Walton, No. 152a, ante, 

171a. .) — R. v. Divine, Ex p. Walton, No. 

152a, ante, 

180. For cross-reference before this case add “ See, 
now , Coroners (Amendment) Act, 1920 (c. 59), 
ss. 21-24.” 

186. Before this case add “ See , now , Coroners 
(Amendment) Act, 1926 (c. 59), s. 20.” 

198. For cross-reference before this case, ** See, 


now, Coroners (Amendment Act, 1920 (c. 59), 
s. 15.” 

237. Add. Annotations: — As to (5) Refd. R. JJ* 
Divine, Ex p, Walton, [1930] 2 K. B. 29. 
As to (0) Refd. R. v. Divine, Ex p, Walton, 
[1930] 2 K, B, 29. As to (7) Retd. R. v. 
Divine. Ex p. Walton, [1930] 2 K. B. 29. 
Generally , Refd. R. v, Haslewood, Ex p, 
Margerison, [1920] 2 K. B. 408. 

808a. Coroner present during jury’s deliberations.] 
— At the conclusion of the evidence in an 
inquest the jury retired, & after some time 
sent for the coroner, who went into the jury 
room & remained with the jury in private for 
a quarter of an hour : — Held : in going into 
the jury room during the deliberations of 
the jury, the coroner was guilty of miscon- 
duct, & the inquisition must be quashed & a 
fresh inquest held before the coroner for an 
adjoining district. — R. v. Wood, Ex p, 
Anderson, [1928] 1 K. B. 302 ; 97 L. J. K. B. 
113 ; 138 L.T.224; 91 J.P. 185; 44 T. L. R. 
23; 25 L. G. R. 501 ; 28 Cox, C. 0. 440, 
D. 0. 

Annotations : — Conid. H. v. Divine, Ex p. Walton, [1930] 2 
k!b. 29. Reid. Hobbs v. Tinling. Hobbs v, Nottingham 
Journal, [19291 2 K. B. 1. 

308b. Private investigation by coroner & member 
of jury.]— R. v. Divine, Ex p, Walton, 
No. 152a, ante, 

810. Add. Annotation .-—Refd. R. v. Divine, Ex p, 
Walton, [1930] 2 K. B. 29. 

313. Add, Annotation Refd. R. v. Divine, Ex p. 
Walton, [1930] 2 K. B. 29. 

xi. Other Cases, 

820a. Permitting constable to give information to 
jury at view.]— R. v. Divine, Ex p, Walton, 
No. 152a, ante. 

345. After this case add : — * 

To adjourn inquest until termination of 
criminal proceedings.] — See Coroners (Amend- 
ment) Act, 1920 (c. 59), s. 20. , 

387. Add. Citation 1 E. & B. 8. 

403a. As to insanity .]— Re Pitts, Cox v. 

Kilsby (1931), as reported in 47 T. L. R. 293. 

408. Add. Annotations : — Consd. Re Stollery, Weir 
v. Treasury Solicitor, [1920] Ch. 284; Re 
Pitts, Cox v. Kilsby (1931), 47 T. L. R. 293. 

T4. Sa .ivwlatfinn Klo fhat. t.h ft 


PART V1L SECT. 4, SUB-SECT. 4. 

158 I. Essential to jurisdiction of 
coroner.] — Reap., a justice of the peaioe 
began on Oct. 17, 1929, an inqnry, 
into the death of a young woman who 
had died from taking strychnine on 
Aug. 20, n>29, Her body had been 
subjected to a post-mortem examina- 
tion by the Govt, medical officer, Sc 
buried soon afterwards, without having 
been viewed by resp. At the inquiry, 
reap, was asked by counsel, on behalf 
of a subpoenaed witness, whether he 
had received a request In writing, but 
refused to give any such I nfo r m a tion. 
Upon application by the witness in 
question for a prohibition directed to 
resp.. Sc restraining hfrn from proceed- 
ing*^ further with the inquiry .• 

it was immaterial whether he had 
received a written request to hold such 
inquest, since his jurisdiction arose' 
independently of it ; notwithstanding 
the abolition of the coroner’s jury by 
Inquests of Death Act, IBM. s, 6, 
he hiyf no jurisdiction to hold the 
Inquiry exoept super visum corporis ; 
A appot , was entitled to prohibition. 


— R. v. Staines, Ex p. O’Connor 
(1930), S. R. <Q.) 142 ; 24 Q. J. P- 19.— 
AUS. 

153 ii. .] — B. was charged with 

the murder of S. Pending the hearing 
of the charge against B., a ooronial 
inquiry as to the allegpci death of S. 
was begun. The body of S. had not 
been viewed by the coroner, but an arm 
found under extraordinary circum- 
stances had been produced to him. & by 
means of oertain tattoo marks this had 
been identified as being the arm of S. 
Objection was taken by counsel for the 
accused to the jurisdiction of the 
ooroner to hold an -Inquiry, save super 
visum corporis, but the objection was 
overruled. A rule nisi for a pro- 
hibition was therefore obtained to 
restrain theaoroner from proceeding 
Held; inasmuch as an arm was not 
sufficient to constitute a body, & the 
ooroner bad no Jurisdiction in the 
absence of a view of the body, the role 
should be made absolute .— Rs Ora m, 
Exp. Brady (1935), 52 N. S. W. W. N. 
10»;— AUS. 
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153 ill. .J — A coroner may not 

dispense with the presence of the body, 
but only with the view of the body by 
the Jurors. — lie Sidle y, [1938] 4 

D. L. R. 693 ; O. R. 649 ; 71 O. O. C. 
32.— CAN. 

PART VII. SECT. 4, SUB-SECT. 5. 

sa. Refusal of witness ta testify — 
Power of coroner to imprison for con- 
tempt.} — A ooroner has power to 
impriium for contempt witnesses who 
refuse to testify when present at an 
Inquisition held by him. even though 
they were not duly summoned or in any 
way ordered to appear, but were 
brought nolens volens before him by 
the police when in their custody after 
being arrested without .^armnt.-— R-. 
r. Little, R. v. Miller (Man.), [1926J 
2 W. W, R. 762 ; 46 Can. Crim. Cas. 
136. — CAN, 

PART VIL SECT. 5. SUB-SECT. 5. 

A. (b) v. 

D . Road now “ SOSa I.” 
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depositions taken at an inquest before a 
coroner should be used by consent as evi- 
dence at the trial of an action under Fatal 
Accidents Act, 1846 (c. 08), arising out of 
the same matter. — Calmenson v. Mer- 
chants’ Warehousing Go. (1921), 00 L. J. 
P. 0. 134 ; 126 L. T. 129 ; 66 Sol. Jo. 341, 
H. L. 

Annotation : — FoQd. Barnett v. Cohen, [1921] 2 K. B. 461. 

417a. No duty to hold inquest — Death from 

natural causes.] — Three applts. who were 
husband, wife & daughter, were convicted 
of obstructing a coroner in the execution of 
his duty. Evidence was given that a male 
child had been bom to the daughter on 
Nov. 3, 1932 ; that on several occasions 
during the months of Jan. & Feb. 1933, the 
family had been seen with this child, & that 
on all those occasions the child appeared to 
be suffering from a bad cough ; & that on 
Feb. 16 the dead body of the child was found 


concealed in a. hedge. Subsequently the 
husband So wife made statements in which 
they admitted having put the body in the 
hedge, & the daughter stated that she had 
seen her parents take the body away & 
return without it. A medical witness, who 
made a post-mortem examination, said 
that death was due to natural causes: — 
Meld: the foundation of a charge of this 
kind was that the case should be one in 
which there was a duty on the part of a 
coroner to hold an inquest; the evidence 
in the present case had not established that 
there was any such duty ; &, further, even 
if that had been established, there was no 
evidence that applts., or any of them, 
intended to obstruct the coroner. The con- 
victions must, accordingly, be quashed. — 
R. v. Porcy (1933), 149L. T. 432 ; 97 J. P. 
163 ; 24 Or. App. Rep. 70 ; 29 Oox, C. 0. 
667, 0. 0. A. 
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CORPORATIONS. 


Part I. — Nature 

41. Add. Annotations: — Retd. Mackenzie - 

Kennedy v. Air Council, [1927] 2 K. B. 517 ; 
Metropolitan Meat Industry Board v. Sheedy, 
[1927J A. 0. 899. 

54a. .] — The canons residentiary of a cathe- 

dral who are entitled under 4 & 5 Viet, 
(c. 89), s. 25, to a fixed share in the corporate 
revenues, have no freehold qualification in 
respect of shares in the freehold lands of the 
corpn. — Harris v. Phillips, [1891] 1 Q. B. 
267 ; 55 J. P. 281. 

78. Add. Annotations ; — Retd. Vandepitte v. Pre- 
ferred Accident Insurance Co. of New York, 
[1933] A. O. 70 ; Liverpool Com Trade 
Association, Ltd. v . Hurst, [1930] 2 All E. R. 
309. 

79. Add. Annotations : — Retd. Everett v. Griffiths, 
[1924] 1 K. B. 941; Avlott v. West Ham 
Corpn., Sisson v. West Ham Corpn. (1926), 
90 J. P. 99. 

1 33a. .] — A legacy was given to the 

Provost & Fellows of Queen’s College. The 
proper name of the corpn. was “ The Provost 
& Scholars ” : — Held : the Provost A 
Scholars were entitled. — Queen’s College, 
Oxford v. Sutton (1842), 12 Sim. 521 ; 
11 L. J. Ch. 198 ; 0 Jur. 900 ; 59 E. R. 1233. 

176. Add. Annotations: — Distd. Houghton v. Not- 
hard, Lowe & Wills, [1927] 1K.B. 240. Reid. 
Underwood v. Bank of Liverpool, Underwood 
v. Barclays Bank, [1924] 1 K. B. 775 ; Liggett 


and Attributes. 

(Liverpool) v. Barclays Bank (1927), 137 L. T. 
443. 

179. Add. Annotations : — Consd. Lloyds Bank v. 
Chartered Bank of India, Australia & China, 
[1929] 1 K. B. 40. Retd. Greenwood v. 
Martins Bank, Ltd. (1931), 47 T. L. R. 607; 
Bottomley v. Bannister (1931), 101 L. J. 
K. B. 46. 

181. Add. Annotations: — Apld. Kreditbank Cassel 
G. m. b. H. v. Schenkers, [1927] 1 K. B. 826. 
Folld. South London Greyhound Race* 
courses, Ltd. v. Wake (1930), 74 Sol. Jo. 820. 
Consd. Algemeene Bankvereeniging v. Lang- 
ton (1935), 40 Com. Oas. 247. Retd. Slingsby 
v. District Bank, Ltd. (1931), 47 T. L. R. 687. 
After this case add : — 

.} — See, also , Companies, 

No. 1794a, ante. 

182. After this case add : — 

Presumption of due execution of deed.] — See 
Law of Property Act, 1925 (c. 20), 8. 74. 
182a. What amounts to deed — Share certifi- 

cate.] — I am not prepared to hold that this 
Share certificate is a deed within that sect. 
(0lau8on, J.). — South London Greyhound 
Racecourses, Ltd. v. Wake (1931), 1 Ch. 
490 ; 100 L. J. Ch. 109 ; 144 L. T. 007 ; 74 
Sol. Jo. 820. 

190. Add. Annotation : — Retd. Stoke Newington 
B. 0. v. Richards (1929), 45 T. L. R. 050. 


Part II. — Creation of Corporations. 


243. Add. Annotation : — Retd. Blundy, Clark & 
Co. v. London & North Eastern Ry. Co., 
[1931] 2 K. B. 334. 

204. Add. Annotation : — Reid. London Corpn. v. 
Lyons, Son & Co. (Fruit Brokers), Ltd. 
(1935), 61 T. L. R. 663. 


265. Add. Annotation : — Retd. Mackenzie-Kennedy 
v. Air Council, [1927] 2 K. B. 617. 

304. Add. Annotation : — Reid. Be British Celanese, 
' Ltd., Patents (Nos. 326777 & 320778) (1932), 
49 R. P. C. 283. 


PART L SECT. 1. 

7 v. .] — The effect of incorpor- 
ating a number of persons into a body 
corporate is to make that body cor- 
porate a separate legal entity or 
persona . 

The juridical conception of a body 
corporate under the Indian law is not 
different from that under the English 
law. — H arxhar Prasad v. Bansi 
Missir (1038), I. L. R. 11 Pat. 174.— 
IND. 

PART L SECT. 2, SUB-SECT. 2. 

„ sa. Miner’s union .) — Centre Stab 
Mining Oo., Ltd. v. Rossland Miners’ 
Union (1908), 0 B. 0. R. 190.— CAN. 

PART 1. SECT. 2. SUB-SECT. 3. 

•d, Sheriff— Of Bombay.)— Held: not 
& corpn. sole. — Bombay (Sheriff) v. 
Hukmoji Motajt Sc Ob. (1928), 1. L. R. 
51 Bom. 749.— IND. 


PART I. SECT. 4, SUB-SECT. 5.— 0. 

st. Conviction .) — A oorpn. can be 
convicted of an offence only under 
the exact name which it legally 
possesses. — R. v. Pelissirfs, Ltd., 
[19261 1 D. L. R. 574 ; [1926] 1 

W. W. R. 189 ; 45 Can. Crim. Caa. 
161 ; 35 Man. L. R. 44U.— CAN. 

PART I. SECT. 5, SUB-SECT. 2. 

it, Duplicate seal used — Validity .) — 
A deed, purporting to be a conveyance 
of land by the Montreal Trust Oo. (its 
head office Sc its seal being both In 
Montreal) as grantor to applt. as 
grantee, was refused registration on the 
ground that it was executed in Van- 
couver Sc a duplicate or facsimile seal 
affixed thereto. Upon a petition 
under sect. 230 of c. 127 of R. S. B. O., 
1924, the trial Judge upheld the 
registrar on the- ground that a oo. can 


have only one seal, i.e., its common 
seal, unless enabled thereto by statu- 
tory authority. On appeal, the judg- 
ment was affirmed on equal division 
of the appellate ot. : — Held : the 
appeal should be allowed Sc there should 
be judgment directing the registrar to 
proceed with the registration of the 
deed under applt. ’s application. — 
Baird v. District Registrar of 
Titles, [1938] S. O. R. 25 ; 1 D. L. R. 
01 ; 7 F. L. J. (Can.) 291 ; rev$Q. 
B. O. sub nom. Be Baird, [1937] 3 
W. W. R. 13.— CAN. 


PART II. SECT. 3, SUB-SECT. 1. 

•k. Commissions created by munici- 
palities — Under New Brunswick Electric 
Power Act. 1920.}— St. John Power 
Commission v. New System Laundry, 
Ltd. (N. B .). (1928J 2 D. L. R. S61.— 
CAN. 
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Part III. — The 

826. Add. Annotation: — Retd. Edwards v. A.-G. 
for Canada (1929), 46 T. L. R. 4. 

826a. 8 .P. — Brownsgombe v . Johnson (1898), 78 
L. T. 266 : 62 J. P. 326 ; 19 Cox. 0. 0. 26 ; 14 
T. L. R. 328 D. 0. 

827. Add. Annotation: — Retd. Edwards v . A.-G. 
for Canada (1929), 46 T. L. R. 4. 

840. Add. Annotation*: — Folld. Dodd v. Amalga- 
mated Marine Workers' Union (No. 2) (1923), 

93 L. J. Oh. 100. Consd. Dodd v. Amalga- 
mated Marine Workers' Union (1923), 129 
L. T. 401. Apld. R. v. Bedwellty Urban 
District Council Ex p. Price, [1934] 1 K. B. 

333. 

340a. .1 — Trade Union Act, 1871 (c. 31), 

s. 14, A ached. 1 (6), gives every member of a 
trade union a right to inspect the books of 
the union, “ under proper conditions." That 
right entitles a member to inspect them by a 
skilled accountant, but the accountant 
should not be objectionable to the union on 
‘ persona] grounds, A should undertake not to 
disclose the information obtained by him 


Members. 

except to his client. The fact that the trade 
union officials believe that the member 
desiring to inspect the books by an accountant 
is acting mala fide, A for purposes hostile to 
the union, does not give them an implied 
discretion to refuse the inspection. The 
onus of establishing that the right of inspec- 
tion should not be exeroised lies on the trade 
union. — Dodd v. Amalgamated Marine 
Workers* Union, fl924] 1 Ch. 116 ; 93 
L. J. Oh. 100; 129 L. T. 819 1 40 T. L. R. 
44 ; 68 Sol. Jo. 117, O. A. 

Trade unions generally, see Trade A Trade 
Unions. 

841. Add. Annotation : — Consd. R. v. Barnes 
Borough Council, Ex p. Conlan, [1938] 3 
All E. R. 226. 

346a. .] — Dodd v. Amalgamated Marine 

» Workers’ Union, No. 340a, ante. 

346. Add. Annotation: — As to (1) Consd. R. v. 
Barnes Borough Council, Ex p. Conlan, 
[1938] 3 All E. R. 226. 


Part IV.- 

416. Add. Annotation : — Refd. Cotter v. National 
Union of Seamen, [1929] 2 Ch. 58. 

421. Add. Annotation : — Refd. Everett v. Griffiths, 
[1924] 1 K. B. 041. 

471. Add. Annotation : — Consd. Perrott A Perrott, 
Ltd. v. Stephenson, [1934] Ch. 171. 


Part V. — Election 

578a. Enforceable by mandamus — Notwith- 

standing quo warranto pending against officer.] 
— Mandamus granted to compel a mayor A 
the capital burgesses of a corpn. to 611 up 
two vacancies occasioned by the deaths of 
two capital burgesses, though there was a 

? uo warranto information depending against 
he mayor, questioning his title. — R. v. 
Grampocjnd Corpn. (1795), 6 Term Rep. 
301 ; 101 E. R. 564. 

588. For “ How tested — Not by mandamus directed 


-Officers. 

474. Add. Annotation : — Refd. Cayzer, Irvine v. 

Board of Trade, [1927] 1 K. B. 269. 

512. Add. Annotations: — Refd. Short v. Poole 
Corpn. (1925), 42 T. L. R. 107 ; Brown v. 
Dagenham U. D. C.. T1929] 1 K. B. 737; 
McManus v. Bowes, [1938] 1 K. B. 98. 

636. Add. Citation : — 1 Com. 86. 


o Corporate Office. 

against person elected.] 99 read “ How tested 
— Not by quo warranto dlreoted against person 
eleoted.]" 

596a. Office not vacant — Election not referable to 
another office.] — An election of A. to a cor- 
porate office in place of a supposed vaoanoy 
created by B., cannot be referred to an 
existing vacancy created by G. — R. v. 
Smith (1814), 2 M. A S. 406; 105 E. R. 
432. 


Part VI. — Regulations and Bye-laws. 

631. Add. Annotations: — Consd. A.-G. v. Denby, I 137L.T. 594. Refd. Owner v. King (1922), 128 
[1925] Ch. 506 ; Roberts v. Hopwood, [1925] L. T. 307 ; Mills v. L. C. C. (1924), 41 T. L. R. 

A. C. 678. Apld. Everton v. Walker (1027), I 122 ; R. v. Roberts, Ex p. Scurr, [1924] 2 


PART IV. SECT. 2, SUB-SECT. 2. 
■b. Proceeding by corporation against 
former member — Whether maintainable.) 
— Two of deft*. & another were duly 
eleoted sohool trustee* in Oot. 1873. 
In Dec. deft a., without the concurrence 
of the third trustee, removed the school 
house from its then site. In Jane, 
1874, the oomrs. of schools dismissed 
the three trustees, A appointed three 


others. The newly appointed trustees 
brought an aotion of trespass against 
the two trustees who bad removed the 
school house, A their servants, for 
suoh removal : — Held : no aotion 
would lie at their suit against defts. 
for acts committed during their term 
of offloe. — School Section 16 Trus- 
ters v. Cambbon (1877), 11 N. 8. R. 
(2 R. 6t C.) 328.— CAN. 
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PART VI. SECT. S. BUB-SECT, a.— A 
631 1. Test of reasonablenes s Gen eral 
rule .) — Every bye-law, whether made 
under a power to prohibit or a power 
to restrain or a power to regulate, must 
contain adequate Information as to 
the duties of those who are to obey it, 
A such information must appear from 
the bye-law itself. — Mrujcn v. Our or 
Brighton, [1928] V. L. R. 373; 49 
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K. B. 695 ; Short t>. Poole Corpn. (1925), 42 
T. L. R. 107 ; Lee v. McGrath (1934), 50 
T. L. R. 618 ; Twickenham Corpn. v. Solo- 
signs, Ltd., [1939] 3 All E. R. 240. 

652. Add. Annotation : — Refd. Bverton v. Walker 
(1927), 137 L. T. 694. 

691. Add . Annotation: — As to (1) Refd. R. v. 
Minister of Health, Ex p. Yafife, [1930] 2 
K. B. 98. 

700a. .] — Woolley v. Idle 

(1766), 4 Burr. 1951 ; 98' E. R. 16. 

Annotations : — Apld. York Oorpn. v. Welbank (1821), A 


B. ft Aid. 488. Reid. Graves v. Oolby (1888), 9 Ad. ft El. 
868 . 

707a. .] — Shaw v . Pope (1831), 2 

B. ft Ad. 465 ; 109 B. R. 1215. 

736a. .] — Clark’s Case, No. 761, post. 

770a. Presumption of — From non-observance.] — 
A.-G. v. Middleton (1761), 2 Ves. Sen. 327 ; 
28 E. R. 210, L. O. 

Annotations : — Reid. A.-G. v. Foundling Hospital (1798), 
4 Bro. O. O. 166 ; A.-G. v^mythlee (1836), 2 My. ft Cr. 


Part VII. 

794. Add . Annotation: — Refd. Neuschlld t>. British 
Equitorial Oil Co., [1926] Ch. 346. 

819a. Exception to rule — Companies under 

Companies Acts.] — The common law rule of 
corpn. law that 44 where no special provision 
is made by the constitution of a corpn., the 
whole are bound by the acts, not only of 
the major part, but by the major part of 
those who are present at a regular corporate 
meeting, whether the number present be a 
majority of the whole body or not,” has no 
application to cos. under the Cos. Acts. — 
Pbrrott ft Pbrrott, Ltd. v. Stephenson, 
[1934] Ch. 171 ; 103 L. J. Ch. 47 ; 150 L. T. 
189 ; 50 T. L. R. 44 ; 77 Sol. Jo. 810. 

861a. Validity — Proxy by annual subscriber 
What amounts to payment.] — By the rules 
of an infirmary, which is a voluntary assocn. 
supported by voluntary contributions, for 
the purpose of providing medical advice ft 
assistance gratis, the medical officers are to 
be elected by the governors. Any person 
subscribing one guinea or more annually is a 
governor during the continuance of his 
subscription ; on the occasion of the election 
of a candidate to the office of surgeon, all 
ladies, who are governors, subscribers of one 
guinea per annum , whose subscriptions are 
not more than one year in arrear, are allowed 
to vote by proxy, other governors voting in 
person ; ft all annual subscriptions become 
due on Aug. 1, in each year. Pltf. was a 
candidate with two others at an election on 
Dec. 29, of a medical officer ; a governor 
tendered proxies for him which were refused 
by the chairman, on the ground that they 
appeared by their dates to have been signed 


Meetings. 

before the persons signing them had become 
subscribers. The proxies were signed by 
persons who each, about the time of signing, 
paid over one guinea as a first subscription 
to the infirmary, to the governor who 
tendered the proxies. Just before the meet- 
ing this governor gave the treasurer of the 
infirmary his cheque for the whole amount, 
the treasurer giving him a separate receipt 
for each guinea in the name of each person 
subscribing. The chairman declared one of 
the other two candidates elected, although 
pltf. would have the majority of votes, if his 
proxies had been received. The governor 
who tendered the proxies that same day 
stopped the payment of his cheque, but three 
days afterwards he paid the amount to the 
treasurer. Pltf. subsequently entered the 
infirmary, ft claimed the right to do the 
duties of medical officer. Defts., who were 
the chairman ft honorary secretary of the 
governors, resisted his claim ft used force 
sufficient to turn him out, for which pltf. 
brought an action for assault at a county ct. 
The judge found a verdict for defts., on the 
ground that the subscriptions of those 
persons, whose proxies were rejected, had not 
been paid before the election, but reserved 
the question for the ct. on appeal : — Held : 
these facts constituted payment before the 
election by the persons whose proxies were 
rejected, but the validity of the proxies 
might depend upon the intention of those 
persons to be annual subscribers ; also pltf., 
not having been in fact elected medical 
officer, could not question the validity of the 
election in this action. — Worthington v. 
Haroood (1873), 27 L. T. 786 ; 37 J. P. 484. 


A. L. T. 249 ; (1928) A rgus L. R. 209. 
— AUS. 

part" VI. SECT. 8, SUB-SECT. 4. 

718 1. Whether bye-law void in toto.y— 
A municipal bye-law may be good In 

8 art ft bad in part. — B iown Transfxb 
0. «. Townshxnd (Saak.), [1927] 1 
W. W. R. 916.— CAN. 


PART VI. SECT. 6, SUB-SECT. 1. 
•k. Who may sue.) — Where the law 
resulting from the exercise of a 
statutory power to make a bye-law 
operates for the general advantage of 
the public at large, none but the A.-G. 
may sue in respect of its breach. — 
A.-Q. ft Lumlkt v. T. S. Gill ft Son 
Ptt., Ltd.. [1927] V. L. R. 22 ; (19271 
Argus L. & 223.— AUS. 

PART VL SECT. 7. 

Bye-taws made under statute— 
No t abrogated by repeal of statute.)— 


A bye-law passed by the police comrs. 
of a city in 1915. admittedly valid 
when passed, provided that it should 
not be lawful for any, person to use any 
vehicle In the “ Jitney bus servioe 
for gain without being licensed so to 
do. S. had a •• Jitney T * licence, but it 
expired on June 30, 1928. He con- 
tinued to operate without a licence, ft 
was convicted of a breach of the bye- 
law. The comm, had ceased to issue 
Jitney licences, because of an Ontario 
Statute passed ip 1927, validating an 
agreement between the city oorpn. 
ft a street railway oo., which provided 
that the oorpn. should not Issue any 
new Jitney Uoenoet, ft that existing 
licences tfnould not continue In force 
after June 30. 1928:— Held: the 
validity of the bye-law was not 
destroyed. — R. v. Sbawba, [1929] 1 
D. L. R. 321 ; 60 Gan. Crlm. Gas. 267 ; 
63 0. L. R. 168.— CAN. 

sm. Statute forbidding futwre bye- 
law— Existing bye-taw valid— Where no 
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repeal of existing bye-law .] — R. v. 
Shawka, [1929] 1 D. L. R. 321 ; 60 
Can. Grim. Gas. 267 ; 68 O. L. II. 168.— 
CAN. 

PART VII. SECT. 2, SUB-SECT. 1.— C. 

gl. Voting for improper pay- 

ment — Municipal Act , R. S. M. t 1913 — 
Meaning of '* any other purpose .”) — 
Would v. Hkbrington, [1982] 2 
W. W. R. 886 ; 4 D. L. R. 308 ; 40 
Man. L. R. 366.— CAN. 

PART VII. SECT. 8, SUB-SECT. 1 .— D. 

886 1. Must be exercised in accordance 
with constitution.) — Kaik v. Hohaski 
(Bask.), [1926] 3 1). L. R. 916.— CAN. 

PART VIL SECT. 4, BUB-SECT. 8. 
sq. No powers to authorise by bye- 
law — Charitable Associations Act, 
R. 8. M„ 1913.— FrraauiONSe. Tbbkst, 
[1934] 2 W. W. R. 286.— CAN. 


Omm 866 — 808b. English and Empire Digest Supplement. 


Part VIII. — Corporation 

865. Add. Citations : — sub nom. R. v. Sanxbt, 
6 Ad. & El. 423 5 3 Ner. & M. E. B. 839 ; 
6 L. J. K. B. 255 ; 111 E. R. 1226. 


Books and Documents. 

Add. Annotation : — Distil. Newington L. B. v. 
Eldridge (1879), 12 Ch. D. 349. 

866. Add. Citations : — sub nom. B. v. Bye 
(Mayor), 2 Keny. 485 ; 96 E. B. 1253. 


Part IK. — Powers and 


Liabilities Generally. 


880. Add. Annotations : — Apld. The Devon (1923), 
180 L. T. 448. Coned. Dee Conservancy 
Board v. McConnell, [1028] 2 K. B. 159; 
Blundy, Clark & Co. v. London & North 
Eastern Bailway (1931), 100 L. J. K. B. 401. 
Rsfd. Sutcliffe v. Clients Investment Co., 
[1924] 2 K. B. 746; British Petroleum Co. 
v. A.-G. for Ceylon, [1926] A. 0. 147; Silver- 
man w. Imperial London Hotels (1927), 137 
L. T. 57 ; Guilfoyle v. Port of London 
Authority, [1932] 1 K. B. 336; Hall v. 
Brooklands Auto-Bacing dub (1932), 48 
T. L. B. 546 ; The Neptun, [1938] P. 21. 

888. Add. Annotation : — Retd. Wimbledon & 
Putney Commons Conservators v. Tuely, 
[1931] 1 Oh. 190. 

891. Add. Annotations: — Consd. A.-G. v. Walker- 
gate Press, Ltd. ; A.-G. v. Bloomfield ; 

A.-G, v. Carlton (1930), 142 L. T. 408. Apld. 

* Orpen v. Haymarket Capitol, Ltd. (1931), 
14o L. T, 614 ; Law Society v. United Ser- 
vices Bureau, Ltd. (1933), 103 L. J. K. B. 
81. Held. Davies v. Winstanley (1930), 47 
T. L. B. 104. 

898* Add* Annotation : — Apld. Orpen v. Hay- 
market Capitol, Ltd. (1931), 145 L. T. 614. 

901. In line 10 of headnote. after 44 was ” read 
“ not. M 

90S* Add. Annotations : — Consd. A.-G. v. Walker- 
gate Press, Ltd. ; A.-G. v. Bloomfield ; A.-G. 
v. Carlton (1930), 142 L. T. 408. Reid. 
Buttle v. Oresawelf (1925), 42 T. L. B. 75. 

902a. .] — A limited co. is not liable to 

the penalties prescribed by the above sect., 
but directors, who have issued a proposal 
jointly with a limited co., are liable. They 
are, however, liable only for one penalty 
between them in respect of each offence 


committed. — A.-G. v. Walkergate Press, 
Ltd. ; A.-G. v. Bloomfield ; A.-G. v. 

Carlton (1930), 142 L. T. 408 ; 94 J. P. 90 ; 
40 T. L. B. 177 ; 74 Sol. Jo. 106 ; 28 L. G. B. 
235 ; 29 Cox, 0. C. 68. 

Annotation: — Consd. Green v. Kursaal (Southend-on-Sea) 
Estates, Ltd.. [19371 1 All E. R. 732. 


903a. Settled Land Act, 1925 (c. 18), 88. 19 (1), 

• 20 (1).] — The above sub-sects, are applicable 

, to a corpn., because the words “ person of 
full age ” are used throughout the new 
legislation in contrast with the word “ in- 
fant,” & merely mean “ not being an infant,” 
so that they are appropriate to a corpn. — Re 
Carnarvon’s (Earl) Chesterfield Settled 
Estates, Re Carnarvon’s (Earl) Higholerb 
Settled Estates, [1927] 1 Ch. 138; 96 
L. J. Oh. 49 ; 136 L. T. 241 ; 70 Sol. Jo. 977. 


Annotations : —Reid. Re Allngton feL.O.C.'s Contract, [1927] 
2 Ch. 263 ; Re Ogle *8 S. E.. [1927] 1 Oh. 229 ; Re Pedley, 
Wallace v. Wallace, [1927] 2 Ch. 168. 


903b. Sunday Observance Act, 1781 (o. 49).] — 

A limited co. can be the “ keeper ” of a 
house, or a “ person managing or conducting 
an entertainment,” within Sunday Observ- 
ance Act, 1781 (c. 49), s. 1. But, where a 
co. has committed an offence against that 
sect., the directors are not liable merely 
because they are directors. To make the 
directors liable under sect. 2 of the Act 
there must be evidence that in respect of a 
particular Sunday they acted as persons 
having the management of the house. — 
Orpen v. Haymarket Capitol, Ltd. (1931), 
145 L. T. 614; 95 J. P. 199 ; 47 T, L. B. 
575 ; 76 Sol. Jo. 589 ; 29 L. G. B. 615 ; 29 
Cox, 0. 0. 348. 

Annotation : — Consd. Green v. Kursaal (Southend-on-Sea) 
Estates, Ltd., [1937] 1 All E. K. 732. * 


PART VIU. SECT. 3. 

878 I. By strangers — Ratepayer — In 
Ontario . ] — Journal Printing Co. v. 
MoViett (1915). 33 O. L. R. 168 ; 7 
O. W. N. 638, 796 ; 21 D. L. R. 81.— 
CAN. 

PART IX. SECT. 1. 

tl. wV~-An aasoon. of Individuals 

does not Mstya reauire the special 
sanation at theBtate In order to enable 
It to hold property Sc to sue in its cor- 
porate name In South Africa. Whether 
it oan or cannot d ep ends upon the 
nature of the aasoon., its constitution, 
its obieote, St its activities.— Morrison 
e. Standard Building Society, [1932] 
App. D. 229. — 5. AF. 

sa. Bmereim of— Must be by bye-taw.] 
— In Ontario, when a municipal council 
is acting under the Municipal Act, its 
p owe r s must be exer c is e d by bye-law 
unless it Is otherwise expressly 
authorised. — D onovan e. Brllxvxl&r, 
11930] SALE. 434; 65 0, I R. 


246; affd . , [1931] 4 D. L. R. 288 ; 
O. R. 731.— CAN. 

ad. Appeal to Court of Appeal — 
Administrative powers not given to 
Court.] — Sect. 57 (1) of Municipal Sc 
Public Utility Board Act, 1926, 
authorising an appeal from the Board 
thereunder to the Ot. of Appeal does 
not transfer administrative jurisdiction 
to the ct. — Re Grey Goose bus Lines, 
Ltd. St Libderbach Bus Lines, In- 
corporated, [1936] 1 W. W. R. 221 ; 
1 D. L. R. 438 ; 43 Man. L. R. 508.— 
CAN. 

PART IX. SECT, 3, SUB-SECT, 1. 

r 1. — British Columbia Govern- 
ment Liquor Act . ss. 26, 46 -—Does wot 
include Army db Navy Ve t e ran s 4a 
Canada ( Victoria Unity— Branch associ- 
ation established by corpo ra tion.)— 
R. v . Victoria Unit (Abut St Navy 
Veterans), {1921] 8 W. W. XL 594; 
66 D. L. R. 619: 36 Oan. Grim. Oas. 
965 ; 30 B. O, R. 848.— CAN. 

4 SO 


r ii. Liquor Act , 1912, s. 156 — 

Includes corporation .] — Smith v. Tbo- 
oadero Dansant, Ltd., [19271 S. R. O. 
89 ; 21 Q. J. P. 6. — AU8. 

rill. Acts Interpretation Act , 

1984 — Includes company — Order in 
Council relatino to summary offences. ] — 
On Jan. 11, 1930, an Order in Council, 
called Samoa Seditious Organisations 
Regulations, 1930, was made under 
Samoa Act, 1921, a. 46, being primarily 
directed at an organisation known as 
the “ Mau,” which had been creating 
very serious trouble in Samoa : — Held : 
except in the particular sub-clauses of 
clause 3 of the regulations In which It 
appears from the context that 
“ person M is to be read ae meaning 
only a physical person, in the construc- 
tion at the Order in Council relating to 
oflenoas punishable on summary con- 
viction the ex p r ession M person * m ust 
be oonstrued according to the Acts 
Interpretation Act, 1924, as including 
a oo. — Nelson (O. F.) St Oo., Ltd. «• 
Polio*. [1982] N. Z. L. R. 337.— N*Z. 




907a* — — Local tramway AotJ — A local tnunway 
Act authorised the Board o f Trade to make 
bye-iaWi providing that engines should be 
bought to a stand at cross streets, & a 
penalty was imposed on any person offending : 
— BMt the wprd “person” Included a 
co., k those was no contrary intention to that 
effect shown in the other words of the sect. — 
St. Helens Tramways Co. v. Wood (1891), 
5ejr,p.7i*D k (x 

910. Add. Annotation: — Const. Re Gibbs & 
Houldor’s Lease, HouHer e. Gibbs, [1925] Oh. 
575. 

911. Add Annotation : — Retd. Curtis Moffat v. 
Wheeler, [1929] 2 Ch. 224. 

914. For cross-references before this case read 
“ See, now , S. 0. J. (Consolidation) Act, 1925 
(c. 49), a. 161. 

922. Add. Annotations : — As to (2) Retd. Deuchar 
v. Gas tight do Coke Co., [1924] 2 Oh. 426 $ 
A.-G. v. Leeds Corpn., [1929] 2 Ch. 291 ; 
A.-G. v. Smethwick Oorpn. (1982), 96 J. P. 
105 ; British Trawlers’ Federation, Ltd. v. 
London do North Eastern By. Co., [1933] 2 
K. B. 14. Generally , Retd. A.-G. v . Race- 
course Betting Control Board, [1985] Ch. 34. 

927. Add. Annotation: — Ae Ip (1) Retd. A.-G. v* 
Racecourse Betting Control Board, [1935] 
Oh. 34. 


928. Add. Annotation : — Consd. Garrard v. James, 
[1925] Oh. 616. 

932. Add. Annotations : — Apld. Deuchar v. Gas 
Light do Coke Co., [1925] A. O. 691 ; A.-G. v. 
Leeds Oorpn., [19291 2 Oh. 291. Consd. 
A.-G. v. Smethwick Oorpn. (1932), 96 J. P. 
105 ; A.-G. v. Racecourse Betting Control 
Board, [1936] Oh. 34. Retd. A.-G. t>. Tyne- 
mouth Union, [1930] 1 Ch. 616 ; Armour v. 
Liverpool Corpn., [1939] Ch. 422. 

985. Add. Annotation : — Ae to (2) Retd. Morris v. 
Harris, [1927] A. O. 252. 

935a. .]— Pltf*. were by statute en- 

trusted with the control do management ot 

S art of the navigations of the Rivers Ouse do 
'obb, in Yorkshire, with power to charge Buoh 
tolls, within limits, as the corpn. deemed 
necessary to carry on the two navigations in 
which the public had an interest. In 1888 
the oorpn. entered into two agreements with 
the firm of H. L. do Sons. By the Ouse 
agreement the corpn. covenanted to allow 
the firm, their successors do assigns, the right 
to carry cargoes on the Ouse in consideration 
of the annual payment ot £ 600 In place of the 
authorised dues do chargee, with a proviso 
that there should each year be returned to 
the firm, their successors & assigns, the 
difference between the 2600 do the amount 
ordinarily charged on the traffic actually 
canted. By the Foss agreement the firm 
covenanted to pay the corpn. 2200 per annum 
for twenty years as a composition for the 
ordinary tolls, do the corpn. covenanted to 
allow the firm, their successors do assigns, 
the fres use of the Foss navigation, on pay- 
ment of 2200 per annum in Ilea of tolls, for 
such farther term or terms as the firm, their 
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successors or assigns, might from time to 
time desire. Defts. were the successors of 
H. L. & Sons : — Held : the agreements were 
ultra vires , because during their currency, 
which depended on the wishes of defts., the 
corpn., no matter what emergency might 
arise, had disabled itself from exercising its 
statutory powers to increase the tolls so far 
as might be necessary ; do, being ttttrn vires 
at the date of their execution, the agreements 
did not become Ultra vires by reaeon of 
estoppel, lapse of fcime^ ratification, acqui- 
escence or delay. — York Oorpn. v. Lbhtham 
(Henry) do Sons, Ltd., [1924] 1 Oh. 557 ; 94 
L. J. Oh. 159 ; 131 L. T. 127 t 40 T. L. R. 
371 ; 68 Sol. Jo. 459 } 22 L. G. R. 871. 


Annotations; — Dbtd. Birkd&le District Eleotrio Supply Oo. 
e. Southport Oorpu., (19*61 A. O. 366. Consd. Brown e. 
Dagenham U. D. O., [1929] 1 K. B. 737. Retd. Re Sal- 
vin'® Indenture, Pitt v. Durham County Water Board, 
[1838] 2 All E. R. 498. 


948. Add. Annotation : — Consd. Deuchar v. Gas 
Light do Coke Co., [1924] 2 Oh. 426. 

949a. No power to waive powers do duties. 1 — If a 
person or publio body is entrusted by the 
Legislature with certain powers do duties 
expressly or impliedly for public purposes, 
those persons or bodies cannot divest them- 
selves of these powers do duties. They can- 
not enter into any contract or take any action 
incompatible with the due exercise of their 

g owere or the discharge of their duties. — 
liRKPALB District Electric Supply Oo., 
Ltd. v. Southport Oorpn., [1926] A. 0. 855 ; 
95 L. J. Ch. 587 ; 134 L. T. 673 ; 90 J. P. 77 ; 
42 T. L. R. 303 ; 24 L. G. R. 157, H. L. 
Annotation : — Retd. Re Heywood’s Conveyance, Cheshire 
Lines Committee v. Liverpool Oorpn., [1938] 2 AU H. R. 
230. 


952. Add. Annotations : — Consd. Deuchar v. Gas 
Light do Ooke Co., [1924] 2 Ch. 426. Retd. 
A.-G. v. Racecourse Betting Control Board, 
[1935] Ch. 34. 

955. Add. Annotations: — Consd. Deuchar v. Gas 
Light do Coke Co., [1925] A. O. 691 ; A.-G. v. 
Racecourse Betting Control Board, [1935] Ch. 
34. Retd. Re Jubilee Cotton Mills, [1923] 
1 Ch. 1 ; A.-G. v. Smethwick Corpn. (1932), 
96 J. P. 105 ; British Trawlers* Federation, 
Ltd. v. London do North Eastern By. Co., 
[1933] 2 K. B. 14. 

962. Add. Annotation : — Apld. A.-G. v . London 
do Home Counties Joint Electricity 
Authority, [1929] 1 Ch. 513. 

964. Add. Annotation: — Retd. Birkdaie District 
Electric Supply Co. v. Southport Oorpn., 
[1926] A. C. 355. 

970. Add. Annotation : — Retd. A.-G. v. Racecourse 
Betting Control Board, [1935] Ch. 84. 

978. Add. Annotations: — Consd. A.-G. v. Leeds 
Corpn., [1929] 2 Ch. 291. Retd. A.-G. v. Race- 
course Betting Control Board, [1935] Oh. 34. 

974. Add. Annotation : — Retd. A.-G. v. Leeds 
Corpn., [1929] 2 Ch. 291. 

986a. Expenses of running omnibuses — Power to 
run omnibuses on authorised routes — Omni* 
buses run to oonneot up authorised routes.]-— 
The corpn. of L., a municipal corpn., had oy 


PART DL SECT. S, SUB-SECT. 1. — A. 
4 L Power to take wodMAh- 


or snob m 


er oonveyed to it in satistactton of 
debts previously contracted in .the 
oouree of Its dealings, or purchased at 
sates upon Judgments which . shall 
have been obtained for such debts ” t 
Sc having mM A conveyed a vessel. 
' their vendee mtgee. on teal 
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estate for securing the purchase money : 
— Held : a transaction within the 
charter, the price of the vessel being 
a debt existing previousl y io th e 
execution of the mtge.— wmnuui 
Assurance Oo. v. Taylor (1361), • 
Or. 471.— •CAN. 
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virtue of their special Act power to maintain 
& run a service of omnibuses within the city 
or outside the city boundaries. In the latter 
case, their special powers only extended to 
the running of omnibuses along the route of 
any tramways which the corpn. should be 
authorised to construct. There were in fact 
two such authorised tramway routes. The 
expenditure in connection with the running 
of these authorised tramways could, under 
the corpn.’s statutorypowers, be borne out 
of the city fund. The corpn. began an 
omnibus service In pursuance of their 
statutory powers, but It appeared that for 
a very small portion of the omnibus route, 
namely, for a distance of forty yards, the 
service of omnibuses ran outside the 
boundaries of the citv, joining up with the 
tramway routes slightly further on, & that 
the expenses in connection therewith were 
borne by the city fund. An action was 
commenced by a ratepayer for a declaration 
( inter alia) that the running of these omni- 
buses Qver this particular stretch, & payment 
of the expenses in connection therewith out 
of the city fund, was ultra vires the statutory 
powors of the corpn., A ought to be pro- 
hibited. The question at issue was whether, 
so far as the forty yards stretch was concerned, 
the corpn. were entitled to spend moneys 
out of the city fund in connecting an 
authorised route of omnibuses outside the 
city with a route of omnibuses within the 
city boundaries. Under their statutory 
powers the corpn. 's service of omnibuses 
' along the route of a tramway outside the city 
.which they were authorised to construct 
was a part of their tramways undertaking, & 
they were also authorised to apply the city 
fund in discharging the expenses in con- 
nection with the tramways undertaking : — 
Held: the expense of running omnibuses 
over the forty yards so as to connect the two 
routes was an expense fairly incidental to 
the tramways undertaking, & that it was not 
ultra vires the corpn.’s statutory powers to 
expend any part of the city fund in working 
& running the omnibuses over the forty 
yards which connected the two services, & 
which were branches of the oorpm’s tramways 
undertaking. — A.-G. v. Leeds Corpn., [1929] 
2 Oh. 291 5 99 L. J. Oh. 9 ; 141 L. T. 668 ; 93 
J. P. 163 ; 27 L. G. R. 361. 

991. Add, Annotations ; — Consd. A.-G. v . Poole 
Corpn., [1936] 3 All E. R. 852. Refd. A.-G. 
v, Poole Corpn., [1938] Ch. 23. 

991a. Purohase of land tor street widening & 
pleasure garden — Subsequent use of pleasure 


garden for street widening.] — A local authority 
bought land in .1896 for the purposes of : 
(a) street widening ; (6) making new streets ; 
(c) providing public walks & pleasure gardens. 
The land was conveyed to the local authority 
for the purposes authorised by the Public 
Health Acts. A plan & specifications were 
submitted to the Local Government Board, 
& subsequently the scheme was carried out 
in accordance with the plan & specifications. 
The pleasure gardens were surrounded by 
railings, & were not dedicated or open to the 
public. In 1927 the local authority resolved 
to utilise one of the pleasure grounds for the 
purpose of street widening & providing a 
parking place for motor cars. Objections 
were raised by some of the occupiers of 
adjoining premises, & an action was brought 
to restrain the local authority from carrying 
out their resolution : — Held : as one of the 
purposes for which the land was acquired 
was street widening, the local authority was 
not acting ultra vires in using part of the 
pleasure gardens for that purpose. — A.-G. 

* v. Sunderland Corpn., [1929] 2 Ch. 436 ; 

• 45 T. L. R. 618 ; 93 J. P. Jo. 480 5 affd., 
[1930] 1 Ch. 168, 0. A. 

991b. Provision of entertainment — Construction of 
powers.] — A.-G. v, Eastbourne Corpn. 
(1034), 78 Sol. Jo. 633, C. A. 

994. Add, Annotations : — Cohsd. Deuchar v. Gas 
Light & Coke Co., [1924] 2 Ch. 426. Retd. 
A.-G. v. Westminster City Council, [1924] 2 
Ch. 416 ; Damps Selsk Svendborg v. London, 
Midland & Scottish Ry. Co. (1929), 20 Ry. 
& Can. Tr. Cas. 67 ; A.-G. v. Racecourse 
Betting Control Board, [1935] Ch. 34. 

996. Add, Annotations : — Apld. A.-G. v. County of 
London Electric Supply Co., [1926] Oh. 642. 
Consd. Damps Selsk Svendborg v, London, 
Midland & Scottish Ry. Co. (1929), 20 Ry. & 
Can. Tr. Cas. 67. Refd. A.-G. v, Gravesend 
Corpn., [1936] Ch. 650. 

097. Add, Annotation: — As to (1) Apld. A.-G. v. 
County of London Electric Supply Co., [1926] 
Ch. 542. 

997a. Power to erect information bureau on 
promenade — Discretionary powers to erect 
“ conveniences ” for persons using promenade 
for pleasure or health.] — A.-G. v. Blackpool 
Corpn. (1928), 92 J. P. 50 ; 26 L. G. R. 160, 
O. A. 

997b. Power to supply gas, water & transport — 
Payments out of reserve funds for benefit of 
unemployed.] — Defts. were authorised by the 
Oldham Corpn. Act, 1925, to supply gas, 
water & transport services, & their duties as 


PART IX, SECT. 6, SUB-SECT. 2.— 
B. (a). 

sk. Excessive powers conferred by 
statute — Effect on position of members .1 
— The members of the Ontario Muni- 
cipal Board are not unlawfully in offioe 
when exercising administrative powers, 
merely beoauee the legislature has, in 
excess of Its powers, purported to confer 
certain Judicial powers upon the Board 
— K. (Stamford) «. McKeown, [1935] 
0. R. 109.— CAN. 


PART IX. SECT. 6. SUB-SECT. 2.— 

D. (b). 

mi. Power to chance rates eAarqsd for 
public utilities,) — Ex p. Moncton Tram- 
way Electricity A Gas Co. (N. B,U 
[1927] 3D.L.R. 1112.— CAN. 


•t. Power to erect shops— On land 
vested in corporation .] — There is no 
power in a municipal corpn. to expend 
money in the erection of shops on land 
vested in it either as endowments 
or otherwise. — Tauranga Borough 
Oorpn, v, A.-G., [1927] N. Z. L. R. 
875.— N.Z. 

•x. Power to provide school requisites 
— Establishment of department to manu- 
facture school requisites .] — The magis- 
trates 6 town council of a burgh passed 
a resolution to establish a department 
to manufacture & provide exercise 
books & other school requisites of the 
education authority. A ratepayer hav- 
ing challenged the resolution as being 
ultra vires of a purely administrative 
body suoh as a municipal oorpn. : — 
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Held : on a construction of sect. 3 (6) 
of Education (Scotland) Act, 1908, the 

E rer therein conferred foe “ provid- 
” writing materials, stationery, & 
er articles of a similar nature, 
included a power to manufacture 
exercise books & other school requisites. 
Sc that, accordingly, the resolution was 
intra vires of the council. — Graham v, 
Glasgow Corpn., [1936] S. C. 108. — 
SOOT. 

u. Power to acquire land for public 
park — Land acquired for “ auto-camp.”} 
— The power given a town by sect. 88 
of Town Act, 1927, to acquire land for 
the purpose of a ** public park ” does 
not enable it to acquire land for an 
auto-oamp site. — Brinson v. Three 
Hills Town & Nikolaus, [1938] 1 
W. W. R. 585.— CAN. 




VoL Xm. — Corporations. Caws 997b— 1127b. 


regards tbs revenue from & expenses 
incurred in connection with these ser- 
vices are set out in sects. SXO, 311 of that 
Act. Deffcs., with the object of providing 
work for the unemployed, transferred from 
each of the reserve funds of the gas, water & 
transport undertakings £6,000 to the general 
rate fund. An action was brought at the 
relation of neighbouring councils, in whose 
areas defts. were authorised to supply the 
above services, for (i) a declaration that the 
transfer was contrary to Oldham Oorpn. Act, 
1026, s. 311, & ultra vires , (ii) an order that 
defts. transfer the sums back to the respective 
reserve funds, & (Hi) for an injunction 
restraining defts. from transferring any sums 
from any of those reserve funds to their 
general rate fund. Defts. contended that 
the spending of the money was not ultra vires . 
Alternatively they counterclaimed for a 
declaration that the sums of £6,000 might 
have been charged against revenue : — Held : 
(1) the language of Oldham Corpn. Act, 1925, 
s. 311 (1) ( g ) was imperative, & the transfer 
of the sums of £6,000, not being one of the 
purposes mentioned in that paragraph, was 
ultra vires ; (2) it would have been ultra 
vires the defts. to have spent money upon the 
relief works in question out of the revenues 
of the three undertakings & the declaration 
asked for in the counterclaim could not be 
made. — A.-G. v . Oldham Corpn., [1936] 
2 All E. R. 1022 ; 100 J. P. 395 ; 52 T. L. R. 
049 ; 80 Sol. Jo. 054 ; 34 L. G. R. 505. 

998. Add, Annotations: — Apld. Deuchar v. Gas 
Light & Coke Co., [1926] A. C. 091 ; A.-G.v. 
Leeds Corpn., [1929] 2 Ch. 291 Consd. 
A.-G. v, Smethwick Corpn. (1932).96 J. P. 


105 ; A.-G. v. Racecourse Betting Control 
Board, [1935] Ch. 34. Refd. A.G. v. West- 
minster City Council, [1924] 2 Ch. 410 ; A.-G. 
v, Tynemouth Union, [1930] 1 Ch. 010; 
Armour v, Liverpool Corpn., [1939] Ch. 422. 

1000. Add, Annotation : — Refd. Re Lee, Behrens & 
Co. (1932), 48 T. L. R. 248. 

1000a. By commons conservators.] — It is 

within the powers conferred upon the 
Wimbledon & Putney Commons Con- 
servators, a corpn. constituted under the 
provisions of the Wimbledon & Putney 
Commons Act, 1871, c. cciv., to pay pensions, 
annuities, or superannuatihn allowances to 
persons in their service who shall retire from 
such service by reason of age, infirmity, or 
otherwise. — Wimbledon & Putney Commons 
Conservators v, Tuely, [1931] 1 Ch. 190 ; 
100 L. J. Ch. 77 ; 144 L. T. 310 ; 47 T. L. R. 
17 ; 74 Sol. Jo. 819 ; 29 L. G. R. 78. 

1002. Add. Annotation : — As to (2) Retd. Deuchar 
v. Gas Light & Coke Co., [1925] 5 A. 0. 091. 

1006. Add. Annotations : — Dlstd. Houghton v. 
Nothard, Lowe & Wills, [1927] 1 K. B. 240. 
Consd. Kreditbank Cassel G. m. b. H. v. 
Schenkers, [1927] 1 K. B. 820. Refd. Under- 
wood v. Bank of Liverpool, Underwood v. 
Barclays Bank, [1924] 1 K. B. 775; Liggett 
(Liverpool) v. Barclays Bank (1927), 137 
L. T. 443 ; British Thomson-Houston Co. v. 
Federated European Bank, Ltd., [1932] 2 
K. B. 170. 

1033. Add. Annotation : — Refd. Attwood v. Llay 
Main Collieries (1925), 70 Sol. Jo. 205. 

1043. Add. Annotation : — Refd- The Jupiter, No. 8, 
[19271 P. 122. 


Part X.— 

1103. Add. Annotations: — As to ( 1 ) Apld. Higgins 
v. Northampton County Borough (1920), 90 
J. P. 82. Refd. Shipley Urban District 
Council v. Bradford Corpn. (1935), 179 

L. T. Jo. 475. 

1126. Add . Annotation : — Refd. Nixon v . Erith 
U. C., [1924] 1 K. B. 819. 

1127a. Local authority acting under 

Housing of Working Classes Aot, 1890 (c. 70).] 
— The words of sect. 60 of the above Act must 
be read distributively , & as meaning that if the 
local authority's district is an urban district 
it shall have the same power of contracting 
that an urban sanitary authority has under 
the Public Health Acts, & if its district is a 
rural district the power which a rural sanitary 


Contracts. 

authority has under those Acts, with the 
result that in the former case the authority 
cannot, when acting under the Act of 1890, 
contract otherwise than under its common 
seal if the value or amount of the contract 
exceeds £50. — Nixon v. Erith Urban 
Council, [1024] 1 K. B. 819 93 L. J. K. B. 

750 ; 131 L. T. 303; 88 J. P. 115; 40 
T. L. R. 373 ; 08 Sol. Jo. 637 ; 22 L. G. R. 
448, 0. A. 

1127b. .] — Pltfs. claimed to have a 

written contract dated Mar. 17, 1921, under 
which they agreed to erect fifty-eight concrete 
workmen’s dwellings for deft, borough recti- 
fied so as to give effect to what was alleged 
* to have been the common intention of the 


PART IX. SECT. 6, SUB-SECT. 6.— 
B. (a). 

•a. Corporation under Native Txmd 
Act, 1909 — To member of committee . ] — 
Tatnuranqi, Tairuakbna v. Mua 
Carr. [1927] N. Z. L. R. 688.— N.Z. 


PART IX. SECT. 6. SUB-SECT. 5.— 

b. (d). 

1059 li. .J — Pit U. had demised 

by parol for one year the land to F. 
& put him In possession. Shortly 
afterward* defts. entered, turned him 
put ft retained poeseeslon. On the 
trial it wee contended that F. being 
tenant in possession the action should 


hare been brought In hie name, ft not 
in that of pltfs., ft pltfs. were non- 
suited. In support of a rule to set 
this non-suit aside It was contended 
that the oorpn. oould only demise 
under seal ft the parol demise to 
F. was therefore void ft the corpn. 
properly made pltfs. : — Held : the 
demise was void. — St. Andrew’s 
College Trustees v. Griffin (1868), 
1 P. E. I. 80.— CAN. 

PART X. 8E0T. 1, SUB-SECT. 1. 

sd. Co-operative association — Formed 
to cam on labour or trade — Right to 
contract for work or services — R. S. O., 
1877 (e. 158).] — Ontario Oo -opera- 
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tive Stone Cutters* Assoon. e. 
Clarke (1880). 81 O. P. 280.— CAN. 


PART X. SECT. 2, SUB-SECT. t. 

a i. Position of purchaser 

from corporation .)- — Trust ft Loan Oo. 
v. Monk (1868), 14 Gr. 885. — CAN. 

b I. — Municipal District 

Act , 1926.) — The requirement of the 
seal under sect. 24 of Municipal Dis- 
trict Act, 1926, is not merely directory, 
but mandatory ; ft the fact that the 
written application for the consent of 
the Minister was under the seal of deft, 
municipality is not a sufficient com- 
pliance with this requirement. — Pooler 
v. Patricia Municipal District, 
[19341 3W.W.R. 754.— CAN. 
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parties ” when the contract was drawn up. 
The contract was entered into between H. 
Sc deft, borough So was under their seal. H. 
subsequently assigned the oontraot to pltfs. : 
— Held: even if there were a common 
mistake the contract of Mar. 17, 1921, could 
not be rectified because, having regard to 
sect. 174 of the above Act, deft, borough were 
incapable of entering into a contract with H. 
other than a contract under seal, so that when 
a tender was made by H. So accepted, there 
was no contract come to. — Higgins (W.), 
Ltd. v. Northampton Oorpn., [1927] 1 Oh. 
128 ; 96 L. J. Oh. 88 ; 180 L. T. 286 ; 90 
J. P. 82. 

Annotation : — Refd. Shipley Urban District Council v. 

Bradford Oorpn. (1080), Oh. 875. 

1181. Add. Annotation Held, Nixon v. Eritb 
U. 0., [1924] 1 K. B. 87. 

1188. Add. Annotation : — Held. Orediton Gas Oo. 
v. Orediton U. 0., [1928] Oh. 447. 

1184*. — v .] — A firm, of which 

deft, was the sole surviving member, were 
employed as architects. Four years after 
the work was completed dry rot broke out 
in floors laid over concrete, a large area of 
which was laid on the ground floor of the new 
* buildings. It was alleged that, in corre- 
spondence which passed be ween the parties 
alter the dispute arose, daft., in consideration 


of the oorpn. refraining from suing, undertook 
to put the work right at his own expense : — 
Held : deft, was liable under the subsidiary 
contract, although that contract was not 
under seal, as the seal was unnecessary. — 
Leicester Guardians v. Trollope (1911), 
75 J. P. 197 5 2 Hudson's B. 0., 4th ed. v 419. 

1185. Add. Annotation: — Consd. Nixon v. Frith 
U. 0., [1024] 1 K. B. 819. 

1148. Add. Annotation:-— Retd. Bumham-on-Sea 
Urban District Council v. Changing (1983), 
77 Sol. Jo. 177. 

1166. Add. Annotation : — Apld. Orediton Gas Co. 
e. Orediton U. O., [1928] Oh. 447. 

1176. Add. Annotation: — Held. Berners v. Flem- 
ing, [1926] Ch. 264. 

1184. Add. Annotation: — Rsfd. Oraven-EUis v. 
Canons, Ltd., [1936] 2 All E. R. 1066. 

1186. Add. Annotation : — Rsfd. Oraven-EUis v. 
Canons, Ltd., [1936] 2 AU E. R. 1066. 

1198. Add. Annotations: — Distd. Nixon v. Eritb 

* U. 0., [1924] 1 K. B. 87. Rsfd. Oraven-EUis 
v. Canons, Ltd., [1938] 2 AU E. R. 1000. 

1206. Add. Annotation : — Consd. Miohaud v. Mon- 
treal (City) (1923), 92 L J. P. O. 101. 

1214. After this case add 

.] — See Law of Property Act, 1926 

(c. 20), s. 180 (3). 


PART X. SECT, a, SUB-SECT. 4. 
1188 I. General rule-— Contract over 
£50 in value — How calculated.) — The 
44 value or amount ■" of a oontraot within 
Publio Health (Inland) Aot, 1878, 
a. 210 (1), la the amount which, In the 
light of the facta within the con- 
templation of the parties, 56 in reference 
to whioh the oontraot la made, would be 
recoverable by the contractor from 
the sanitary authority on oompletion. 
— Munro v. Mallow Urban District 
Council, [10111 8 X. XL 130.— IR. 

PART X. SCOT. 8, SUB-SECT. 8. 
r 1. — — Where the purposes of a 
oorpn, requires work to be done or 
goods supplied the oorpn* cannot take 
the benefit of a oontraot for work or 
goods Sc refuse to pay on the ground 
that the oontraot is not under seal. — 
Purdy Sc Hrndkrson Co., Ltd. v. St. 
Patrick Parish Oorpn., (1817) 8 
W. W. R. 710.— CAN. 

PART X. SECT. 4, SUB-SECT. i.— fi- 
sh To restrain city taking script from 
Province — In lieu of cash.] — interim 
injunction granted to restrain oity 
from taking script in lieu of cash relief 
from Province. — Re Watson v. Ed- 
monton, [1036] 4 D. L. R. 424.— CAN. 

PART X. SECT. B. SUB-SECT. 1.— 

A. fa). 

1 1. .1 — Where a workman 

Is hired to do work tor a oorpn. by a 
perm who haa no authority to hire 
him, * the, oorpn. haa not ratified the 
employment, th e fact that he does the 
work does notcreate the relationship 
of employer Sc workman between him 
86 the oorpn.— &TUAJMT v. Prnnant 
School District, £19*7) 2D, UR, 
840: (1827) 1 #. W. R. 949; 21 
Saak. L. R. 445.— CAN. 


PART X. SECT. 5, SUB-SECT. 1.— B. 

se. Right of corporation to enforce con- 
tract.)— The municipal committee held 
an auction to sell to the highest bidder 
a oontraot entitling him to take for 
one year all the sweepings of that town, 
that were to be collected regularly in 
oertain godowns belonging to tbe 
municipal oommittee. The oontraot 
was knocked down to deft., who paid 
one-third down Sc agreed to pay the 
balance by monthly instalments, 5c 
signed tbe list of bids, as well as a 
document embodying all the terms of 
the contracts, both of which documents 
were also signed by the president of 
the oommittee, but neither of which 
was under the seal of that corporate 
body. The oommittee sued deft, for 
the unpaid balance of the price of the 
contract ; — Held : notwithstanding the 
imperative provisions of Punjab Muni- 
oipal Aot, 1911, «. 47, if deft, had 
reoeived benefit from the oontraot at 
the expense of the oommittee, he must 
pay for what he had actually received 
Sc enjoyed, as If there was an implied 
oontraot between the parties ; 56 the 
abaenoe of a oontraot under the seal 
of the oorpn. was therefore no answer 
to the action brought by the oom- 
mittee. — Gujranwala Municipal 
Oohkttex v. Fazal Dun (1929), 
L L. R. 11 Lab. 121.— IND. 

PART X. SECT. 5, SUB-SECT. 4. 

eg. Sale of land — Pari performance .1 
— In an notion by a town for the 
balanoe of the purchase-money under 
an agreement tor the sale of land : — 
Held : there had been sufficient part 
performance of the agreement to render 
the defence founded on Town Aot, 
1927, t. 28, of the laok of the corporate 
seal, unavailable. — Bow Island v. 
Halpin. 11980] 1 W. W. R. 401 ; 2 
D. L. R. 237.— CAN. 


PART X. SECT. 7. 

■1. Ultra vires contract — Benefit 
received by corporation — Duty to 
account.) — County of Halton v. 
Township of Trafalgar, [1927] 4 
D. L. R. 134 : 01 O. L. R. 45. — CAN. 

sp. Contract for construction of ter- 
minal warehouse — Construction.} — By 
an agreement, contained in a bye-law, 
between deft, city 5c pltf. oo., the latter 
agreed to construct a terminal ware- 
house in the oity 56 to expend on such 
construction over $500,000. The oo. 
further covenanted that the amount 
of securities to be sold by it should be 
not lew than 8700.000, of whioh 
approximately $500,000 should be 
used in constructing the warehouse Sc 
in the purchase of equipment, the 
balance to be used 44 for working capital 
5c operating expenses. 44 The city 
covenanted that for 56 in considera- 
tion of the oo. constructing 56 con- 
tinuously operating a terminal ware- 
house 44 in aooordanoe with the agree- 
ment the oity guaranteed that for ten 
years the oo. would earn a net profit 
of 7 per cent, on the amount invested 
in the construction 56 equipment of the 
warehouse. The oo. constructed 56 
equipped a terminal warehouse 5c 
began to operate it. In an action by 
it on the city's said covenant : — Held : 
since the oo, had not borrowed approxi- 
mately $300,000 to be used 44 for work- 
ing 56 ODorating expenses. 44 the 

a%cn failed. TheoSSwifloSthafc the 
oo.'s covenant to provide Itself with 
working capital 56 operating expenses 
was an independent 56 collateral cove- 
nant which did not go to the root pf the 
matter was not sustainable* — Victoria 
Gold storaqr 56 Terminal Wabr- 
houbr Oo., Ltd. 56 Portrr v. Victoria 
CRT. £1998] 1 W. W. XL 742.— CAN* 
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Part XI. — Liability and Remedies in Tort. 


1218. Add , Annotation : — Dlstd. Fisher v. Oldham 
Oorpn., [1980] 2 K. B. 864. 

1288. Add, Annotations: — Dlstd. Lagan Naviga- 
tion Oo. v. Lambeg Bleaching, Dyeing Sc 
Finishing Oo., [1927] A. 0. 226. RetdLMan- 
chester Oorpn. v. Famworth (1929), 46 
T. L. B. 86 ; Blundy, Clark Sc Oo. v. London 
Sc North Eastern By. Oo., [1981] 2 K. B. 334 ; 
Bond v. Nottingham Corpn., [1939] 3 All 
E. R. 669 ; Kent & Porter v. East Suffolk 
Rivers Catchment Board, [1939] 2 All E. R. 
207 ; Smith v. Oawdle Fen, Ely (Cambridge), 
Comrs., [1938] 4 All E. R. 84. 

1224. Add, Annotation : — Retd. Blundy, Clark Sc 
Oo. v. London & North Eastern Railway 
(1931), 100 L. J. K. B. 401. 

1225. Add. Annotations: — Consd. Scammell v. 
Hurley, [1929] 1 K. B. 419. Reid. Phillips v. 
Britannia Hygienic Laundry Oo., [1923] 2 
K. B. 832 ; Lochgelly Iron & Coal Co. v . 
M‘Mullan, [1934] A. C. 1 ; Monk v. Warbey, 
[1935] 1 K. B. 75 ; Square v. Model Farm 
Dairies (Bournemouth), Ltd., [1939] 2 K. B. 
366. 

1227. Add. Annotations : — Consd. Blundy, Clark 
Sc Oo. v. London Sc North Eastern Railway 
(1981), 100 L. J. K. B. 401. Retd. Welden v. 
Smith, [1924] A. O. 484. 

1228. Add. Annotations : — Retd. Guilfoyle v. Port 
of London Authority, [1932] 1 K. B. 336; 
Swain v. Southern Ry. Co., [1938] 3 All E. R. 
706; Swain v. Southern Ry. Co., [1039] 2 
K. B. 660. 

1229. Add. Annotation : — Consd. Famworth v. 
Manchester Oorpn., [1929] 1 K. B. 538. 

1230. Add. Annotations : — Consd. Manchester 
Oorpn. v. Famworth (1929), 46 T. L. R. 86; 

Refd. Edgington v. Swindon Borough Council, 
[1939] 1 K. B. 88. 

1231. Add. Annotation: — Consd. Famworth v. 
Manchester Oorpn., [1929] 1 K. B. 633 

1285. Add. Annotation : — Refd. Pronek v. Winni- 
peg, Selkirk Sc Lake Winnipeg Ry. Oo., 
[1933] A. O. 61. 

1285a. «———.] — By a local Act a canal was vested 
in applts., who were required by the Act to 
keep the navigation Sc locks, Sc all works to 
be thereafter executed for the improvement 
thereof, in an efficient state for the traffic 
thereon. Applts. raised the coping on both 
sides of one of their locks Sc the banks behind 
it to prevent the lock from being flooded. 
Rasps., adjacent landowners, objected that 
the effect of the works was to pen back the 
water in the part of the canal above the lock 
Sc to occasion the flooding of their lands, Sc 
applts. removed the coping without prejudice 
to their rights, but they did not reduce the 
height of the banks : — Held : there being no 
evidenoe of negligence, applts., in constructing 


works in the exercise of their statutory powers 
for the protection of their navigation, were 
not liable for the flooding of reaps.* lands. — 
Lagan Navigation Oo. v. Lambeg Bleach- 
ing, Dyeing Sc Finishing Oo., [1927] A. O. 
226 ; 96 L. J. P. O. 26 ; 186 L. T. 417 ; 91 
J. P. 46 ; 25 L. G. R. 1, H. L. 

Annotation : — Reid. Robins & Son. Ltd. «. Minister of Health, 
Re Brighton (Ever ton Place Area) Housing Order, 1837, 
[1939J 1 K. B. 580. 

1236. Add. Annotation : — Consd, Howard — Flan- 
ders v. Maldon Oorpn. (1926), 185 L. T. 6; 
Provender Millers (Winchester), Ltd. v. 
Southampton County Council, [1939] 3 All 
E. R. 882. Refd. Edgington v. Swindon 
Borough Counoil, [1939] 1 K. B. 86. 

1243. Add. Annotations : — Refd. Manchester Oorpn. 
v. Famworth (1929), 45 T. L. R. 85. Be, 
Simeon, [1937] 8 All B. R. 149. 

1248. Add. Annotation : — Refd. Hemiman v. 
Smith, [1938] A. C. 305. 

1256. Add. Annotation : — Refd. Triplex Safety 
Glass Co. v . Lancegaye Safety Glass (1934), 
Ltd., [1939] 2 K. B. 395. 

1261. Add. Annotations : — Apld. Percy v. Glasgow 
Oorpn., [1922] 2 A. 0. 299. Consd. Fisher v. 
Oldham Oorpn., [1930] 2 K. B. 364. Refd. 
Be Carroll, [1931] 1 K. B. 817. 

1262. Add. Citations .-—86 J. P. 201 ; 20 L. G. R. 605. 

1262a. By solicitor conducting proceedings 

tor corporation — Corporation not liable.] — 
Eggington v . Lichfield Oorpn. (1856), 6 
E. Sc B. 100 ; 24 L. J. Q. B. 360 ; 26 L. T. 
O. S. 27 ; 19 J. P. 819 j 1 Jur. N. S. 908 ? 
119 E. R. 418. 

Annotation : — Refd. Flood v. Jackson, [1896] 2 Q. B. 21. 

1262b. By police appointed by watch com- 

mittee — Borough corporation not liable.] — 
The police appointed by the watch com- 
mittee of a borough corpn., if they arrest Sc 
detain a person unlawfully, do not act as the 
servants or agents of the corpn. so as to 
render that body liable to an action for false 
imprisonment. — Fisher v. Oldham Oorpn., 
[1930] 2 K. B. 864 ; 99 L. J. K. B. 569 ; 143 
L. T. 281 ; 94 J. P. 132 ; 46 T. L. R. 390 ; 74 
Sol. Jo. 299 ; 28 L. G. R. 293 ; 29 Oox, O. 0. 
154. 

1268. Add. Annotations : — Refd. Tolley v. Fry 
(1929), 46 T. L. R. 108 ; Watt v. Longsdon 
(1929), 98 L. J. K. B. 711 ; Chapman v. 
Ellesmere (1932), 101 L. J. K. B. 376. 

1266. Add. Annotation Refd. Sorrell v. Smith, 
[1925] A. C. 700. 

1268. Add. Annotation : — Refd. Uxbridge Per- 
manent Benefit Building Society v. Pickard, 
[1939] 1 K. B, 286. 

1275a. .] — A public corporate body, although 

not formed for the acquisition of gain Sc 
making no profits, is liable to pay damages 
in respect of injury caused by its negligence. — 


PART XL SECT. 3. 

d I. — — ,] — A oorpn. is 

liable for slander spoken by its agents 
or servants while performing a duty 
voder its orders. — H abbison v. Mr 
on. to. Me FunazKO, [1939] 4 D. L. B. 
390; O. R. 679 ; 71 Can. 6.C. 77 ; 9 
F. L. J. (Can.) 132. — CAN. 


PART XL SECT. 4, SUB-SECT. 1. 

1S6S II. .1— Bukbib v. Dab r- 

modth Oorpn. (1987), 69 N. 8. R. 227. 

PART XL SECT. 4, SUB-SECT. S. 

J L .}— Hospital liable for 

the neg Ug eooe of nurses after an opera- 


tion. — N tbzbg v . Provost Municipal 
Hospital Boahd, J1927) 1 D. L. R. 
969 ; [1927] 8. O. R. 226. — CAN. 

t f. Dangerous step — 0/ public 

library .] — Library Board liable. — 
Niokxll e. City of Windsor, [1927] 
1D.L.R.S79; 69 O. h. R. 618.— CAM. 


Cases 1875a— 1880. English and Empire Digest Supplement. 


A.-G. & Domras v. Basingstoke Oorpn. 
(1870), 46 L. J. Oh. 720 ; 24 W. R. 817. 
Annotation : — Reid. Glossop v. Heston Sc Ialeworth L. B. 
(1879). 12 Oh. D. 102. 

1277. Add. Annotations : — Consd. Strangeways- 
Lesmere v. Clayton, [1036] 1 All B. R. 484. 
Dlstd. Lindsey County Council v. Marshall, 
[1936] 2 AU S, R. 1076. Rofd. Fisher v. 
Oldham Corpn., [1030] 2 K. B. 304 ; Dryden 


v . Surrey County Council & Stewart, [1936] 2 
All E. R. 535. 

1278. Add. Annotation : — Refd. Knott v. London 
County Council, [1934] 1 K. B. 120. 

1279. Add. Annotations : — Refd. Skilton v. Epsom 
& Ewell Urban District Council, [1930] 2 
All E. R. 50 ; Newsome v. Darton Urban 
District Council, [1938] 1 All E. R. 79. 


Part XII. — Criminal and Quasi-Criminal Proceedings 


1280. Add, Annotations: — Refd. R.v. Cory, [1927] 

1 K. B. 810 ; I jaw Society v. United Services 
Bureau, Ltd. (1933), 103 L. J. K. B. 81 ; 
Triplex Safety Glass Co. v. Lancegaye 
Safety Glass (1934), Ltd., [1939] 2 K. B. 
895. 

1288. Add. Annotations: — Consd. Griffiths v. 
Stu debakers, [1924] 1 K. B. 102. Refd. R. v. 
Leinster, [1924] 1 K. B. 311 ; Allen v. White- 
head (1029), 45 T. L. R. 055 ; Gaumont 
British Distributors, Ltd. v . Henry, [1939] 

2 -All E. R. 808. 

1292. Add. Annotation: — As to (2) Refd. R. v. 
Cory, [1927] 1 K. B. 810. 

1292a. .] — (1) An indictment will not 

lie against a corpn. either for a felony or for 
a misdemeanour involving personal violence 
under Offences against the Person Act, 1801 
(c. 100), s. 31. 

(2) Criminal Justice Act, 1925 (c. 80), 
s. 33, is mere machinery to avoid the incon- 
venience arising from the fact that previously 
a corpn. could not be indicted at assizes, Sc 
does not alter the substantive law so as to 
render a corpn. liable to be indicted where 
previously it was not liable. — R. v. Cory 


Brothers Sc Co., [1927] 1 K. B 810 : 96 
L. J. K. B. 701 ; 130 L. T. 735 ; 28 Cox, O. O. 
346. 

1293. Add. Annotation : — Refd. Gough v. Rese 
(1929), 46 T. L. R. 103. 

1297. Add. Annotations: — Consd. Rv. Cory, [1921] 
1 K. B. 810. Refd. Griffiths v. Studebakers, 
[1924] 1 K. B. 102. 

1298. Add. Annotation : — Refd. R. v . Cory, [1927] 
1 K. B. 810. 

1368. Add. Annotation: — Refd. Leyton U. 0. e. 
Wilkinson, [1927] 1 K. B. 853. 

1808a. Effect of Criminal Justice Act, 1925 

(c. 80), s. 33.] — R. v. Cory Brothers Sc Co.. 
No. 1292a, ante. 

1304. Add. Citations : — 27 Cox, C. C. 225 ; 10 
Cr. App. Rep. 131. 

After this case add “See, note, Criminal 
Justice Act, 1925 (c. 80), s. 33.” 

1807. Add. Annotation : — Refd. Be Carroll, [1931] 
1 K. B. 317. 

1308. After this case add “ Appeal by case stated 
from Justices — Recognisance — How made.] — 
See Magistrates, vol. XXXIII., p. 413, 
No. 1229.” 


Part XIII. — Delegation of Authority for Particular Purposes. 

1313. Add. Annotation: — Refd. Birkdale District Electric Supply Co. v . Southport Corpn., 

[19261 A. C. 355. 


Part XV. — Legal Proceedings by and against Corporations, 
their Members and Officers. 

1829. Add. Annotation : — Refd. Leyton U. 0. v. I 1380. Add. Annotation : — Refd. Leyton U. O. v. 
Wilkinson, [1927] 1 K. B. 853. I Wilkinson, [1927] 1 K. B. 853. 


PART XI. SECT. «. 

r I. — — .1 — A corpn. has no 

reputation apart from its property or 
trade. It cannot maintain an aotlon 
for libel merely affecting personal 
reputation. It oannot bring a prose- 
cution for words which merely affect its 
honour or dignity. — Mi. two Chit Tat 
e. Maung Tun Nyun (1935), X. L. K. 
13 Ran. 297.— IND. 

PART XIL 

n 1. .1 — Objection to a magis- 
trate proceeding with a preliminary 
inquiry against an aocuaed on the 


ground that being a corpn. the offence 
charged could be prosecuted by indict- 
ment only, Is without force since the 
passing of sect. 782 of the Criminal 
Code. — R. v. Robertson *8 Bakeries. 
Ltd. (1931), 3D. LR *37 ; 65 Can. 
O. C. 163 : *3 B. C. R. 377.— CAN. 

eg. Possessing shin of protected 
animal. } — A limited oo. may, under 
seot. 8 of Birds Sc Animals Protection 
Act, 1918, be convicted of the offence 
of knowingly having in ite p osse ssion 
skins of protected animals. — Alford v. 
Riley Newman, Ltd. (1934), 34 
S. R. N. 8. W. 261 ; 31 N. 8. W. W. N. 
82.— AUS. 


PART XV. SEOT. 4. 

•a. For transgression of statutory 
powers — Action by Attorney-General .] — 
If a public body constituted under the 
laws of the Commonwealth trans- 
gresses its statutory power, the A.-G. 
for the Commonwealth on behalf of 
the public, whether private injury has 
or has not been alleged, has a right to 
oompl&ln Sc to obtain a declaration of 
transgression, Sc, if neoessary, an 
injunction. — Commonwealth Sc A.-G. 
for Commonwealth e. Australian 
Commonwealth Shipping Board 
(1926), 39 O. L. R. 1 ; [1927] Argus 
L E. 61.— AU8. 
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1865. Add* Citation: — on appeal (1880), 5 App. 
Gas. 473, H. L. 

Add . Annotations : — Held. Deuchar v. Gas 
Light & Coke Go., [1925] A. 0. 691 ; A.-G. 
v. Leeds Oorpn., [1929] 2 Oh. 291. 

1866. Add* Annotation : — Oonsd. Brown v. Dagen- 
ham U. D. 0., [1929] 1 K. B. 737. 

1870. Add, Annotations : — As to( 1 ) Consd. Brown v. 
Dagenham U. D. O., [1929] 1 K. B. 737. 
Retd. Fisher v. Oldham Oorpn., [1930] 2 
K. B. 364. 

1377. Add, Annotation : — Consd. Cotter v. National 
Union of Seamen, [1929] 2 Gh. 58. 

1409. Add, Annotation : — Refd. Everett v, Grif- 
fiths, [1924] 1 K, B. 941. 


Sect. 9a.— HABEAS CORPUS. 

1411a. To whom addressed.] — If it had been 
necessary to enforce the writ [of habeas 
corpus], the writ would have had to have been 
amended by adding to it the name of Mr. B. 
or some other responsible officer of the 
Society. I am unable to find in the books any 
record of any case where habeas corpus has 
issued against a corporation eo nomine, 
Crown Office rule 55, which provides for a 
writ of mandamus directed to companies & 
corporations being served on such & so many 
persons as are competent to do the act 
required to be done, is silent with regard to 
habeas corpus (Slesser, L.J.). — Re Carroll, 
[1931] 1 K. B. 317 ; 100 L. J. K. B. 113 ; 
144 L. T. 383 ; 95 J. P. 25 ; 47 T. L. R. 125 ; 
75 Sol. Jo. 98 ; 29 L. G. R. 152, C. A. 

1438. Add, Annotation : — As to ( 1) Refd. Chowood 
v. Lyall, [1929] 2 Ch. 406. 

1498. Add, Annotation : — Refd. Iberian Trust 
Ltd. v. Founders Trust & Investment Co* 
(1932), 48 T. L. R. 292. 

1493a. .]— Pltf. co., which had 

transferred certain shares in another co. to 
deft. co. upon certain terms, brought an 
action against deft. co. in order to recover a 
certain proportion of those shares, & obtained 
an order against deft. co. for the “ return ** 
of those shares within fourteen days of the 
date of the order. That order was not served 
upon deft. co. or its directors until the lapse 
of six weeks from the date of the order. The 
copy of the order which was served upon 
deft. co. & upon its directors did not have 
indorsed upon it, as required by R. S. C., 
Ord. 41, r. 5, a memorandum stating the 
penal ^consequences of disobedience to the 
order. Deft. co. having failed to comply 
with the order pltf. co. sought to enforce the 
order by attachment of two of the directors 
of deft. co. under R. S. 0., Ord. 42, r. 31 : — 
Held: (1) the order could not be enforced 
by attachment of the directors of deft, co., 


because they had not been served with a copy 
of the order indorsed with a memorandum as 
to the penal consequences of disobedience, as 
required by R* 8. 0., Ord. 41, r. 5 ; (2) the 
remedy against a director of a co. by attach- 
ment given by R. 8. 0., Ord. 42, r. 31, was 
an alternative remedy, A pltf. co. could not 
pursue that remedy unless they were also in a 
position to proceed against deft, co., & that 
they could not do because the copy of the order 
served upon deft. co. did not comply with 
R. 8. 0., Ord. 41, r, 5. — Iberian Trust, Ltd. 
v. Founders Trust & Investment Co., 
Ltd., [1932] 2 K. B. 87 ; 101 L. J. K. B. 701 ; 
147 L. T. 399 ; 48 T. L. R. 292 ; 76 Sol. Jo. 249. 

1495. Add, Annotation : — Folld. R. v. Poplar B. 0., 
Ex p, L. 0. O., R. v. Poplar B. 0. (No. 2), 
[1922] 1 K. B. 96. 

1496. Add, Annotation : — Refd. Be Carroll, [1931] 

1 K. B. 317. 

1502. Add. Annotation : — Refd. Iberian Trust, 
Ltd. v. Founders Trust & Investment Go. 
(1932), 48 T. L. R. 292. 

1503. Citation : — For “ 13 T. L. R. 66 ” read 
“ [1897] W. N. 7.” 

1510. Add. Annotation : — Refd. R. v. Stepney 
Oorpn., Ex p. Walker & Sons, Ltd. (1932), 
102 L. J. K. B. 113. 

1520. After this case insert 41 See, further, Crown 
Practice, Vol. XVI., pp. 405, 406.’* 

1522. Add. Annotation : — Refd. Lazard Bros. & 
Co. w. Midland Bank, Ltd. (1932), 49 T. L. R. 

■ 94. 

1526. Add. Annotations: — As to (1) Refd. New 
York Life Insce. v. Public Trustee, [1924] 2 
Ch. 101 ; Swedish Central Ry. v. Thompson, 
[1924] 2 K. B. 255. As to (2) Refd. Em- 
ployers’ Liability Assce. v. Sedgwick Collins 
(1926), 95 L. J. K. B. 1015. 

1527. Add. Annotations: — Refd. New York Life 
Insce. v. Public Trustee, [1924) 2 Ch. 101; 
Employers’ Liability Assce. v. Sedgwick 
Collins (1926), 95 L. J. K. B. 1015. 

1528. Add. Annotation: — As to (1) Refd. Sabatier 
v. Trading Co., [1927] l Oh. 495. 

1529. Add. Annotations : — Consd. New Zealand 
Shipping Co. v. Thew (1922), 8 Tax Cas. 
208 ; Bradbury v. English Sewing Cotton Co., 
[1923] A. C. 744 ; Swedish Central Ry. v. 
Thompson, [1925] A. O. 496. Apld. Egyptian 
Delta Land & Investment Co. v. Todd, [1929] 
A. C. 1. Refd. Baeiz v. Public Trustee, [1926] 
Ch. 863. 

1531. Add. Annotation: — Expld. & Dlstd. The 
Laiandia, [1933] P. 56. 

1532. Add. Annotation: — Refd. Employers’ 
Liability Assce. v. Sedgwick Collins (1926), 
95 L. J. K. B. 1015. 

1534. Add. Annotation : — Consd. The Laiandia, 
[1033] P. 50. 


sb. In what name — Trustees of 
schools.] — Pltf. brought action against 
defts. for a mandamus to compel them 
to provide for a debt due to him byithe 
trustees of a school section. The writ was 
against defts. personally, but contained 
a statement that they were trustees, 
etc., & that deft. D. was secretary. 
Evidence was taken as to the existence 
of the debt, & the case came on for hear- 
ing under the pleadings & evidence : — 
Betd : the trustees could only be sued 
in their corporate name. — Cook v. 
Davidson (1877), R. E. D. 37. — CAN. 


PART XV. SECT. 6, SUB-SECT. 1. 

f I. .] — Sass v. St. 

Nicholas Mutual Benefit assoon. of 
Winnipeg, (19301 3 W. W. R. 305 ; 4 
D. L. R. 474 : 44Man. L. R. 280 ; affd., 
U937] 8. C. h. 415 ; 2 D.h. R. 701.— 

PART XV. SECT. 8. 

1394 i. To whom addressed .1 — When 
mandamus proceedings lie against a 
municipal corporation, it is the better 
practioe to make parties the members 
of oouncll Sc offioers whose alleged 
delinquencies are Involved. — K. (Read) 
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v. Pembina Municipal District No. 
562, f 1922 J 3 W. W. R. 867 ; 70 

D. L. U. 559.— CAN. 

PART XV. SECT. 10, SUB-SECT. 3.— C. 

sd. Byt-lawe. 1 — A clerk in the office 
of the treasurer of a municipal oorpn., 
not being the custodian of the bye- 
laws of the corpn., is not compellable 
to produce any of them, upon his 
cross-examination on an affidavit made 
by him on behalf of the oorpn. for use 
on a motion to which the oorpn. is a 
party. — Wilson c. Fleming (1900), 
19 P. R. 203.— CAN. 




Ommi lilt — MOi English and Empire 

1536. Add. Annotati o n* : — Consd. The Lalandia, 
£1983] P. 36. Refd. Wiloocks v. Pinto 
(1824], 68 SoL Jo. 178. 

1686k. Agent primarily carrying on own business.] 
— Pftfe* the owners of a vessel damaged in 
collision with a vessel owned by defte., a 
foreign corpn., served a writ upon a member 
of an English firm, E. M. & Go,, who acted 
as defte 5 agents. The writ was served at 
B, M. & Oo. T s London offices. Defte. moved 
to set aside the writ & service on the ground 
that they were not resident within the juris- 
diction. It appeared that E. M. A Go. were 
one of defte.’ agents in this country for the 
booking of freight, issue of passenger tickets, 
A the ordinary purposes for which ship’s 
brokers are employed. The only remunera- 
tion reoeived by them was the customary 
agents’ commission, A they had no concern 
with the management of deft, oorpn. The 
only name appearing on the door of E. M 
A Co.'s offices was their own name, but 
upon the window of the ground floor their 
name was exhibited as agents for the deft, 
corpq. together with the names of other 
foreign shipping cos. for whom E. M. So Co. 
acted . Held : E. M. So Go. were a firm 
who 44 sold ” A did not “ make ’* contracts 
on behalf of defts., So defte. did their business 
in this country 44 through ” E. M. & Go. & 
hot 14 by ” them ; defts. accordingly, were 
not resident within the ju iadiction So the 
writ A service must be set aside. — The 
Lalandia, [1938] P. 66 ; 102 L. J. P. 11 ? 
148 L. T. 97 ; 49 T. L. R. 69 ; 18 Asp. M. L. O. 
861. 

1687. Add. Annotation § : — Reid. New York Life 
Insce. v. Public Trustee, [1924] 2 Oh. 101 ; 
Swedish Central By. v. Thompson, [1924] 2 
2 K. B. 255. 

1640. Add. Annotations : — Retd. New York Life 
Inece. v. Public Trustee, [1924] 2 Oh. 101 ; 
Swedish Central Ry. v . Thompson, [1924] 2 
K. B. 265. 


Digest Supplement. 

1844ft. Manager of London branch.} — Fltf. 

issued a writ against deft. oo. A A., its 
managing director, A the writ was served 
upon A. Some years age the oo. had 
established a branch of their business in 
London under the management of A., who 
had, in obedience to Cos. (Consolidation ) Act, 
1908 (c* 69), s. 274, on behalf of the oo. 
registered himself as a person resident in the 
United Kingdom authorised to accept service 
of process, So the evidence showed that, 
although at the date of the service of the writ 
upon A. the co. had long oeased to carry on 
trade in London, yet certain administrative 
activities, e.g., the remittance of dividends 
to shareholders, were then being carried out 
there, So at no other place, on behalf of the 
co. : — Held : (1) upon the evidence, deft, co., 
at the date of the service of the writ upon A., 
had a place of business within the United 
Kingdom, within sect. 274 of the above Act, 
So service upon A. was effective service upon 
the co. ; (2) even if the co. had not at the date 
aforesaid a place of business within the 
United Kingdom, such service was effective 
service upon the co. — Sabatier *. Trading 

* Oo., [1927] 1 Oh. 496 ; 96 L. J. Oh. 211 s 136 
L. T. 674 ! 71 Sol. Jo. 104. 

1644b. — - — On person authorised to acoept 
service — Sufficiency of Indorsement of writ & 
affidavit of service.] — Pester Pother gzu So 
Hartung v. Russian Transport So Insur- 
ance Oo., [1927] W. N. 27, 0. A. 

See, also , Companies, No. 8627a, ante. 

1 546. Add. Annotation : — Reid. Sabatier v. Trading 
Go., [1927] 1 Oh. 495. 

1648. Add. Annotations: — Held. Republic* de 
Guatemala v. Nunez, [1927] 1 K. B. 669; 
Richardson v. Richardson, [1927] P. 228. 

1657. Add. Annotation: — Retd. Employers* 
Liability Assce. v. Sedgwick Collins (1920), 
95 L. J. K. B. 1015. 


Part XVI. — Dissolution 


1608a. On equity of 
1929 (o. 23)^ 

leweSoW^ properties by way of absolute 
assignment subject to the equity of redemp- 
tion. In 1910 she co. went into liquidation, 
So in 1913, the trustees having called in the 
mtge., the oo. made default So the trustees 
appointed a receiver. In 1916 the oo. was 
dissolved, the income of the property being 
at that time insufficient to meet the mtge. 
interest, So nothing was done in respect of 
the equity of redemption as the liquidator 
considered it to be of no value. The value 
of the property having since largely iaoreesfA* 
the surviving trustee claimed to be entitled 
to the property absolutely, So the Grown 
claimed the equity of redemption as bond 


vacantia .—Held ; (I) Cos. Aot, 1929 (6. 23), 
s. 296, did not apply, as that sect, was not 
retrospective, So (2) after the disappearance 
of the lege) entity which had the right of 
redemption the Grown was entitled to the 
property as bond vacantia. — Be Wells, 
Swinburnb-Hanham v. Howard, [1933] Ch. 
29} 101 U J. Oh. 346; 148 L. T. 5 ; 48 
T. L. R. 617, 0. A. 

1604. Add. Annotations 1 Dlstd. Be Wells, Swin- 

burne- Hanham v. Howard, [1933] •Gh. 29. 
Refd. Morris v. Harris, 11927} A. 0. 252 ; 
Be Katherine et cie, Ltd., [193a] 1 Oh. 70. 

After this case add: — 


-.] — See, now. Companies Act, 

1929 (o. 23), s. 296. 



redemption — Companies Aot, 
296.}— In 1899 a limited co. 
he trustees of a will certain 
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CORROBORATION. 

See Bastardy ; Criminal Law ; Evidence. 


vol xm. 


COUNCILS. 

See Local Government ; Metropolis. 


COUNTY BOROUGH COUNCIL. 

See Local Government. 


ia. 
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COUNTY COURTS. 


14k 

18. 

19* 


Part I. — Courts, Judges and Officers Generally. 


Add. Citation 15 B. W. 0. 0. 91. 

“ above Act ” in the holding refers to* 15 A 10 
Viet. c. lxxvii. 

Before this ease add “ See. now. County 
Courts Act, 1924 (e. 17).” 


21. Before this ease add " Bee, now , County 
Courts Act, 1924 (o. 17).” 

22. Add, Annotation: — As to (1) Consd. A. W. 
v. Cooper A Hall, [1925] 2 K. B. 816. 


Part II. — Liability and Protection of Judges and Officers 

of Court. 


49. Add, Annotation: — Retd. Domine v. Grims- 
dall, [1937] 2A11EJ. R. 119. 

61. Add; Annotations : — Apld. Freeborn v Learn- 


ing, [1926] 1 K. B. 160; Morriss v . Winter 
(1929), 45 T. L. R. 643. Refd. Copper Export 
Assoon. Inc. v. Mersey Docks A Harbour 
Board (1932), 48 T. L. R. 542. 


Part III. — Jurisdiction. 


65 . Add. Annotation : — Apld. Parsons v. Burgess 
(1927), 48 T. L. R. 713. 

66. Add. Annotation : — Consd. Upton v. Farmer 
(1930), 142 L. T. 526. 

7<Ta. Action for breach of promise of marriage.] — 
Resp. brought a county ct. action against 
appet. for the return of money A articles, 
alleging that the parties had promised to 
marry one another A that appet. had broken 
the promise. Resp. contended that the 
action was brought on a bailment, which was 
within the oounty ct. jurisdiction: — Held: 
in substance the claim was for damages for 
breach of promise of marriage, A a writ of 
prohibition must issue. — Parsons v. Burgess 
(1927), 96 L. J. K. B. 787 ; 138 L. T. 134 ; 43 
T. L. R. 713. 

71. Add. Annotation : — Folld. Brakspear v. 

Barton, [1924] 2 K. B. 88. 

71a. Question of repairs— Under Increase of Rent 
A Mortgage Interest (Restrictions) Aot, 1920 
(e. 17).] — Deft, was the tenant of a tied 
public-house with living accommodation, 
of whioh pltfs. were the landlords. In 1910, 
the house was let to deft, at a rent of £75 
per annum for three years. At all material 
times the ratable value was £68. After 
certain intermediate tenancies at rents less 
than two-thirds of the ratable value, deft, in 
Deo. 1920, took from pltfs. a new lease : ‘ 
“ To hold the said premises with the appurte- 
nances unto the tenant from Mar. 25, 1920, 
for fhe term of seven years ... at the 
yearly rent of £120.” The reason for the 
increased rent was a trade revival which 
had caused a great improvement in the 
licensed trade of the house. The con- 
ditions of the new lease as to repairs were 
more onerous for the tenant than those of 
the old. In an action by the landlords for 
rent, the tenant contended that the repairing 
clause amounted to a prohibited Increase t — 
Held: the question as to repairs could only 


be decided by the county ct., A the High Ct, 
had no jurisdiction on this point. — Brak- 
spear (W. H.) A Sons, Ltd. v. Barton, 
[1924] 2 K. B. 88 ? 93 L. J. K. B. 801 ; 131 
L. T. 638 ; 40 T. L. R. 607 ; 68 Sol. Jo. 
718. 

83. Add. Citation: — sub nom. Glennie v. Del- 
mar, 1 L. M. A P. 402. 

92. Add. Citation : — sub nom. Sheils v. Bait 
(1849), 7 O. B. 116 ; 137 E. R. 47. 

99. Add. Annotation : — Consd. Egyptian Delta 
Land A Investment Co. v. Todd, [1929] 
A. 0. 1. 

106 . Add. Annotation: — Consd. Egyptian Delta 
Land A Investment Oo. v. Todd, [1929] A. 0. 1. 

138a. Guarantee — Payment by instalments.] — By 

a contract in writing between H. H. A a 
cycle .manufacturing co., H. H. requested 
the co. to supply him with a bicycle A under- 
took in consideration of their doing so to 
pay to appet. corpn. a deposit A the balance 
of the purchase-price by instalments at the 
address of appet. corpn., which was within 
the district of the S. county ct. By an agree- 
ment in writing between S. H. A appet. 
corpn., S. H., who did not reside or carry 
on business within the district of the S. 
county ct., agreed that, in consideration of 
the bicycle being supplied to H. H. “ on the 
terms of the said order, should H» H. make 
default in due payment of any instalment or 
instalments of the price ” of the bicycle “ the 
whole sum shall immediately become due A 
I will, on demand, pay the same to you in 
London.” The bicycle was supplied to 
H. H., who paid certain instalments of the 
purchase-price A then made default. Appet. 
corpn. then sought to sue S. H. in the S. 
county ct. cm his guarantee for the balance 
due : — Held : the proposed action was 
founded, mainly if not wholly, on a contract 
for the sale of goods feu* which payment 
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wm to bo made by instalments within 
County Ot. Buies, Ora. II., r. 1 (8), A not 
merely on the guarantee, so that it oould not 
be brought in the S. oounty ot., but must be 
brought in the ot* for the district in which 
deft, resided or carried on business as pro- 
vided by r. 1 (1) (a). — B. v. Shoreditch 
County Court Registrar, Exp. Saxon 
Finance Corpn., Ltd., [1088] 1 Bf. B. 402 ; 
[1087] 4 All B. B. 231 ; 107 L. J. K. B. 140 ; 
158 L. T. 873 ; 64 T. Ii. B. 58 * 81 Sol. Jo. 

* 064, D. 0. 

180a. . — Issue of summons before leave 

obtained — Irregularity.] — On Jan. 80, 1024, a 
tenant of a dwelling-house within the Bent 
Restrictions Acte lodged two plaints in the 
West London county ot*, the one under 
sect. 12 (8) of the Act of 1020 for apportion- 
ment of rent, A the other under sect. 14 (1) 
of tile same Act for certain sums paid by 
him in respect of rent which, as he alleged, 
wae irrecoverable by his landlord. These 
sums were, by sect. 8 (2) of the Act of 1923, 
recoverable on or before Jan. 81, 1924, but 
not afterwards. The claim for apportion- 
ment could regularly be brought in the West 
London ot., but the claim for repayment 
oould not be brought in that ot. without the 
leave of the judge or registrar on an applica- 
tion supported by an affidavit. No affidavit 
was sworn until Feb. 6, 1924. Notwith- 
standing this the plaint was entered, a plaint 
note under the seal of the ct. was given to 

S ltf., A a summons was issued, all bearing 
tie date Jan. 30, 1024. By Ord. 7, r. 2, a 
summons to appear to a plaint shall be dated 
of the day on which the plaint was entered, 
A the date thereof shall be the commence- 
ment of the action : — Held : (1) the irregular 
entry of the plaint A issue of the summons 
before the necessary leave had been obtained 
did not deprive the county ct. of jurisdiction 
to hear the action, but the irregularity could 
be waived by deft. ; (2) as deft, had appeared 
to the summons A raised a defence in no way 
challenging the jurisdiction of the ct-, he had 
waived the irregularity ; the action must 
therefore be taken to have commenced on 
Jan. 30, A pltf. was entitled to recover. — 
Pringle v. Hales, [1025] 1 K. B. 578 ; 04 
L. J. K. B. 468 | 182 L. T. 785, 0. A. 


148a* Partnership action — Commencement in 
wrong oounty court — Jurisdiction to hear 
under 1910 Act, s. 10.] — B. v. Lailby, Judge, 
Ex p. Kopfman, No. 244a, post. 


147a. Claim for declaration as to future pay- 

ments —Involving p aym ent of sums exceeding 
prescribed limit.] — Where an action wae 
brought in the county ct. to reoover a money 
claim under an agreement, A also for a 
declaration as to future payments under the 
agreement: — Held : the county ct. judge 
had no power to make a declaration which 
might involve the payment of sums of money 
by deft, in excess of the limit of £100 pre- 
scribed by 1888 Act, s. 56 .— ■Smith v. Smith, 
fl925] 2 K. B. 144 ; 94 L. J. K. B. 818 ; 188 
L. T. 845, D. O. 

Annotation Rsfd. H amber Oonaerrsacr Board e. Federated 


Coal * Shipping Oo.» (19221 1L& 492. 

148* After this case add ** Sum lent beyond 
jurisdiction — Aetlon for relief under Money* 
senders Act, 1900 (o. 67U— £ee Money A 
Money-Lending, No. 877a.” 


197. Add. Annotation : — Consd, Dudley A District 
Benefit Bldg, Soc. v. Gordon, [1920] 2 E. B, 
105* 

198a. Duty of judge to make order — On proof of 
right to possession.]— The words “ may 
order ” in 1888 Aot, s. 188, are enabling wordB 
only, but where the legal right of a landlord 
to the possession of premises has been 
established it is the duty of the judge, not- 
withstanding the permissive form of the 
sect., to make an order for possession. In 
exercising the discretion given him as to 
the period for the coming into operation of 
the order, the judge must fix a period reason- 
ably adjusted to the oiroumstanoes of the case, 
including the nature A term of the tenanoy. 
The oounty ct. judge in two oases of weekly 
tenants whose tenancies had been validly 
terminated by notice to quit, refused to 
make any order in one case, A in the other, 
while making an order, postponed its opera- 
tion for twelve months: — Held : this was 
not a judicial exercise of his discretion, In 
either case. — Sheffield Oorpn. v. Luxpord, 
Same v. Morrell, [1929] 2 E. B. 180 ; 08 
L. J. E. B. 612 5 141 L. T. 265 $ 98 J. P. 
285 ; 45 T. L. R. 401 5 78 Sol. Jo. 367, D. O. 

198b. Terms of order — Postponement of operation 
— What must be considered.] — Sheffield 
Oorpn. v. Lux ford, Same v. Morrell, 
No. 108a, ante . 

205. Add . Annotation: — Refd. Bye v. Purcell, 
[1926] 1 E. B. 446. 

206. Add . Annotation Refd. Re Keystone 

Knitting Mills Trade Mk., [1929] 1 Oh. 02. 

206a. Olalm for declaration.]— (1 ) The oounty ot. 
has no jurisdiction to entertain a claim for a 
declaration in an action In which no sum of 
money is claimed. Stilee v. Ecdeetone, 
No. 211, poet , overd. 

Upon a contract for the sale of real property 
at a price exceeding £500 the vendor brought 
an action in the county ct. against the pur- 
chaser, claiming a declaration that deft, had 
forfeited the deposit paid under the contract 
by deft, to stake-holders, who were not 
parties tb the action, A that he was entitled 
to receive payment of the deposit from the 
stake-holders. No other claim appeared in 
the plaint or the summons or the parti- 
culars of claim : — Held : the oounty ct. had 
no jurisdiction to entertain the claim, (1) on 
the above ground, A (2) on the further 
ground that the claim was for partial specific 
performance of an agreement for the sale 
of property within 1888 Act, s. 67, where the 
purchase-money exceeded £500, the amount 
limited by that sect, — Db Vries v. Small- 
ridge, [1028] 1 K. B. 482 ; 97 L. J. E. B. 

* 244; 138 L. T. 407, 0. A. 

Annotation : — Consd. Upton v. Fanner (1980), 142 L. T. 628. 

206b. .] — Observations as to declarations in 

county etc. — Humber Conservancy Board 
v . Federated Coal A Shipping Co., Ltd., 

^ 1 E. B. 492 ; 07 L. J. E. B. 186 ; 138 
384; 17 Asp. M. L. O. 838, D. O. 

.]—£•#, also. Nos. 147a, 212. 

208. Add. Annotation: — Consd. Smith v Smith, 
[1025] 2 E. B. 144. 

200. Add. Annotation Held. Upton v. Farmer 
(1980), 142 L. T. 626. 

211. Add. Annotation : — N.F. De Vries v. Small - 
ridge, [1028] 1 E. B. 482. 
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212. Add. Annotations : — Dlstd. Davey v. Robinson, 
[1028] 1 K. B. 563. Apld. Smith v. Smith, 
[10251 2 E. B. 144. Folld. De Vries v. 
Sm&ilridge, [1928] 1 E. B. 482. Consd. 
XJpton v. Farmer (1930), 142 L. T. 526. Held. 
Humber Conservancy Board v. Federated 
Coal A Shipping Co., [1928] 1 K. B. 492: 
Woodrow v. Trawlers (White Sea) A Grimsby 
(1929), 141 1m T. 676. 

218. Add. Annotations: — Coned. Upton v . Farmer 
(1930), 142 L. T. 526. Retd. De Vries v. 
Smallridge, [1928] 1 E. B. 482 5 Olive v. 
Paynter, [1932] 2 E. B. 666. 

After this case add “ In remitted notion.] — 
See No. 373a, post.” 

221. To cross-reference before this case add “ See 
8. C. J. (Consolidation) Act, 1925 (c. 49), 
s. 203.” 

285. For 44 Not within Jurisdiction 0 read 44 Within 
jurisdiction/ 4 

285a. .] — Dh Vries v. Smallridge, No. 206a, 

ante. 


240a. — After mortgage of interest by 

legatee.] — Legatees, who have mtged. their 
interest in a legacy, will be restrained from 
/prosecuting a suit in the county ct. to obtain 
payment of the same from the exors. — 
Neighbour v. Brown (1857), 26 L. J. Ch. 
* 670. 

244a. Partnership — Aotlon for dissolution or winding 
up — Effect of denial of partnership on Juris- 
diction.] — (1) The jurisdiction conferred by 
1888 Act, s. 67 (7), which gives the county ct. 
power to entertain actions for the dissolution 
or winding-up of a partnership where the 

r perty does not exceed the value specified, 
not limited to an action in whioh the 
existence of the partnership alleged by pltf. 
is admitted by the deft., but extends to an 
action in which it is not so admitted. 

(2) An action in which pltf. claims a 
declaration of partnership between himself 
& deft. A an acoount of his share of the 
profits of the partnership business is in sub- 
stance an action for the dissolution or winding 
up of a partnership within 1888 Act, s. 67 (7). 

(3) Where, contrary to 1888* Act, s. 75, an 
action in the county ct. for the dissolution or 
winding up of a partnership is brought in a 
district other than that in whioh the partner- 
ship is being carried on, the county ct. judge 
before whom the action comes has a dis- 
cretion under 1919 Act, s. 10, to hear A 
determine it. — B. v. Lailey, Judge. Ex p. 
KOFFMAN. [1932] 1 E. B. 568 ; 101 L. J. 
E. B. 321 ; 146 L. T. 316 ; 48 T. L. R. 208, 
C. A. 

244b. What amounts to — Action tor 

declaration A account.] — R. v. Lailey, Judge, 
Ex p. Eoffman, No. 244a, ante. 


249. Add. Annotations : — Consd. Rossi ter v. 
Langley, [1925] 1 E. B. 741 ; RuBsoff v. 
Lipovltch (1925), 94 L. J. E. B. 355. Retd. 
De Vries v. Sparks (1027), 137 L. T. 441. 
Mentd. Turner v. Watts (1927), 44 T. L. R. 
105. 


257a. Right of solloltor to practise — Without sign- 
ing court roll.] — An admitted solr. of the 
Supreme Ct. has a statutory right to practise 
in the county ot. when it is exercising its 
bkpoy. jurisdiction A may therefore do so 
without signing the roll ot the ct. as required 
by Ord. 54, r. 7, of the County Ct. Buies, 
1903-32 .— Be Debtor (No. 29 of 1931), 


[1934] Ch. 280; 103 L. J. Ch. 130; 150 
L. T. 126 ; 50 T. L. R. 38 ; [1933] B. A 
C. R. 228, C. A. 

272a. .]— . Be Bake v. Foxall A 

Canfor in the County Court of Norfolk 
(1856), 20 J. P. Jo. 293. 

293. Add. Annotation: — Consd. R. v. Druoquer 
(Judge), [1939] 2 E. B. 588. 

295* Add. Annotations : — Refd. Halter v. Lask, 
[1923] 2 E. B. 798 ; R. v. Drucquer (Judge), 
[1939] 2 E. B. 588. 

296. Add. Annotation : — Apld. R. v. Drucquer 
(Judge), [1939] 2 E. B. 588. 

296a. Or servient tenement.] — 

Pltf., who was the owner of a hereditament ot* 
an annual value of less than £100 a year, 
claimed in the county ct. an easement over 
a small part of the adjoining land of defts., 
whose whole hereditament was let to them at 
a rent of more than £100 a year. The county 
ct. judge, on the application of defts., held 
that he had no jurisdiction to try the action 

. A ordered it to be transferred to the Ch. Div. 

, of the High Ct. On an application by pltf. 

for a mandamus to the county ct. judge to 
hear A determine the action : — Held : the 
jurisdiction of the county ct. is ousted if the 
rent or value of either the dominant or the 
servient tenement exceeds £100 a year, A 
the county ct. judge "was right in declining 
jurisdiction. 

Howorth v. Sutcliffe , [1895] 2 Q. B. 368 ; 
13 Digest 480, 296 , apld. — R. v. Drucquer 
(Judge), Ex p. Speller, [1939] 2 K. B. 688 ; 
[1939] 2 All E. R. 473 ; 108 L. J. K. B. 669 ; 
160 L. T. 660 ; 66 T. L. R. 671 ; 83 Sol. Jo. 
499, D. O. 

297. Add. Annotations : — Refd. Salter v. Lask, 
[1923] 2 E. B. 798 ; R. v. Drucquer (Judge), 
[1939] 2 E. B. 688. 

304. Add. Annotation : — Refd. John Figorski, Ltd. 
t7. Smith Seymour, Ltd. (1939), 66 R. P. C. 
135. 

305. Add. Annotation : — Refd. John Figorski, Ltd. 
t7. Smith Seymour, Ltd. (1939), 66 R. P. C. 
135. 

315a. Disputes In relation to fishing boats — 

Merchant Shipping Act, 1894 (o. 60), s. 887.] — 
Pltf s., who were the owners of a steam 
fishing boat, brought an action in the county 
ct. against deft., who was a member of the 
crew of the boat, claiming a sum as money 
lent by them to deft. Deft, alleged in 
defence that the sum claimed had been paid 
to him as wages ; A, further, that the county 
ct. had no jurisdiction, the question between 
the parties being a dispute concerning wages 
within above sect, which could only be 
dealt with by a superintendent thereunder. 
At the trial it was found as a fact that the 
sum claimed had been lent to deft., A that 
there was no real dispute concerning wages : 
— Held : the county ct. had jurisdiction to 
entertain the action notwithstanding the 
sect., inasmuch as that ct. had all along bad 
jurisdiction to entertain an action for money 
lent A the sect, did not either expressly or 
by implication exclude that jurisdiction ; A, 
further, the jurisdiction of the super- 
intendent under the sect, did not arise until 
a party to the dispute called him to decide it, 
A here no party had called upon him to do 
so. — Sturley v. Powell, [1930] 1 E. B. 



VoL XHL— County Courts. Cases 816a— 8 48a. 


677 |WU, K. B. 187 s 142 L. T. 484 ; 
40 T. L. R. 236 ; 18 Asp. M. L, 0. 97. 

826. Add. Annotation i — Reid. Bartlam v. Evans, 
[1936] 1 K. B. 202. 


327a. Appearance— Raising defence not chal- 

lenging Jurisdiction.]— Pringle v . Halos, 
No. 139a, ante . 


Part IV. — Remitted Actions. 


831. After this case add “ Aotlon for relief under 
Money-lenders Act, 1900 (o. 61).] — See 

Money & Money-Lending, No. 434a. * 

335a. Meaning of “ amount . . . remaining 

In dispute * 9 — Discount retained on payment 
of olalm.] — Lee (A.) & Co., Ltd. v. Beatrice 
Stephenson, Ltd., [1932] W. N. 33 ; 173 
L. T. Jo. 75. 0. A. 

341a. Damages for personal injury.] — In 

exercising his discretion under County Cts. 
Act, 1919 (c. 73), s. 2, the judge ought to have 
serious regard to the gravity of the case & the 
magnitude of the interests involved & to the 
question whether deft, has primd facie a 
good defence to the action. 

Where in an action brought by a pltf. 
who sustained grave injuries by the over- 
turning of the lorry in which he was a pas- 
senger against the owner of the lorry for 
damages for negligence, deft, applied before 
delivering her defence for security for costs 
& in default for the transfer of the action to 
the county ct., but by her affidavit in support 
made no allegation that she had a good 
defence on the merits : — Held : there was no 
sufficient material available for the exercise 
by the judge of his discretion by making the 
order asked for, & accordingly that the order 
must be set aside. — Stevens v. Walker, 
[1930] 2 K. B. 216 ; [1930] 1 All E. R. 892 ; 
106 L. J. K. B. 083; 154 L. T. 550; 62 
T. L. R. 602 ; 80 Sol. Jo. 404, C. A. 

Annotations : — Consd. Culver v, Beard, [19371 1 All E. R. 
301 ; Berridge v. Everard, [19381 2 K. B. 282 : Phillips 
v . Lloyd & Sons, Ltd., {1938] 1 All E. R. 226 ; Fawcett t>. 
Johnson’s Service Garage, [1939] 3 All E. R. 377. Retd. 
Evans v. Bartlam, [1937] A. C. 473. 

841b. 


.] — Pltf. in an action for damages 

for negligence was an infant & a poor person. 
The injuries alleged were of a serious 
character, & might result in permanent 
injury affecting her earning capacity. Defts. 
applied to have the action transferred to 
the county ct. The judge who heard the 
application had before him the statement 
of claim & the defence ; pltf.’s counsel urged 
that the transfer should not be ordered on 
the ground that the injuries were serious. 
An order was made remitting the case to the 
county ct. Pltf. appealed ; — Held : (1) there 
was a statutory discretion vested in the judge, 
& his exercise thereof ought not to be dis- 
turbed unless it could be clearly shown that 
be had acted upon a wrong principle ; (2) an 
order under County Cts. Act, 1919 (c. 73), 
a. 2, can be made in a poor persons case, since 
it does not order security for costs to be given 
but merely orders remission to the county ct. 
if securityis not given. — Culver v. Beard, 
[1938] 2 jK. B. 292, n. ; [1937] 1 All E. R. 
301 ; 81 Sol. Jo. 150, C. A. 

Annotations : — As to (1) Consd. Berridjre v, Everard, [19381 

1 All E. R. 717 ; Phillips *. Lloyd & Sons, Ltd., [1938] 

2 K. B. 283. 

3410 , .} — On an application to a judge 

of the High Ct. under County Ota. Act, 1934 


341 d, 


343. 


843a. 


(c. 53), s. 40, for the transfer of an action 
from that ct. to the county ct., the judge has 
a discretion to order either that the action 
shall or shall not be transferred ; but, in 
exercising that discretion, he should have 
regard to all material considerations whether 
of fact or law, such, for example, as the 
amount of the damages which may be 
recovered in the action, the soundness of the 
defence, & the probability of difficult 
questions of law arising at the trial, &, if 
he fails to have due regard to any of these 
matters, the Ct. of Appeal has jurisdiction 
to overrule his discretion & set aside his 
order. 

A girl aged sixteen employed in a factory 
at a wage of 18«. 0d. a week, while managing 
a machine in the course of her employment, 
had the thumb of her right hand cut off by the 
machine. She & her stepfather, a dock 
labourer, as her next friend & also on his 
own behalf, brought an action in the High Ct. 
against the proprietors of the factory for 
damages for alleged negligence & breach of 
statutory duty. Defts. denied negligence, & 
pleaded contributory negligence, volenti non 
fit injuria & common employment. There 
was some uncontradicted evidence tending 
to show that defts. had been convicted of a 
statutory offence in respect of the fencing of 
the machine. On the application of defts. 
the judge in Chambers made an order to 
transfer the action to the county ct. On 
appeal to the Ct. of Appeal : — Held : the 
application raised for consideration important 
matters of both fact & law, the judge in 
making the order to transfer the action had 
apparently exercised his discretion without 
having given due consideration to all these 
matters, & his order should be set aside 
& the action retained in the High Ct. — 
Phillips t>. Lloyd & Sons, Ltd., [1938] 2 

K. B. 282 ; [1938] 1 All E. R. 220 ; 107 

L. J. K. B. 593 ; 168 L. T. 234 ; 64 T. L. R. 
337 ; 82 Sol. Jo. Ill, C. A. 

. .] — An order had been made 

remitting to the county ct. an action in 
which the administrator of an infant, who 
had been killed in a motor accident, was 
claiming damages in respect of loss of expec- 
tation of life ; — Held : the case would involve 
considering whether a child was entitled 
to greater damages in respect of loss of 
expectation of life larger than an adult, & 
also whether loss of enjoyment of life ought 
to be taken into account. These were 
difficult questions of law, which have not 
yet been decided, & therefore it was desirable 
that the case should be tried in the High 
Ct. — Berridge v. Everard, [1938] 1 All 
E. R. 717 ; 54 T. L. R. 402 ; 82 Sol. Jo. 173. 
Add, Annotation : — Consd. Culver v. Beard, 
[1937] 1 All E. R. 301. 

. Security for costs not given— Plaintiff likely 
to succeed.] — Pltfs. claimed damages for 
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personal injuries alleged to hare been caused 
by the negligent driving of a motor vehicle 
bv one or both of two delta. Bach deft, 
pleaded that the accident causing the injuries 
bad been caused by the negligence of the 
other deft. A summons was taken out by 
defts. asking that pltfs. should give security 
for costs# or that, in default of such security, 
the action should be remitted to the county 
ct. s — Held : as it appeared that pltfs. were 
practically oertain to succeed against either 
one or both of defts.# there was little chance 
of their being ordered to pay either of defts/ 
costs, A this was, therefore, not a proper case 
in which to order that security for costs 
should be given or that the action should be 
remitted to the county ct. — Fawcett v. 
Johnson's Service Gaeagb, [1030] 8 All 
B. R. 377 5 101 L. T. 184 ; 55 T. L. R. 803 ; 
83 Sol. Jo. 584, O. A. 

840a. Affidavit should contain allegation 

as to defence.] — Stevens v. Walker, No. 
841a, ante. 

851. Add / Annotation : — Held. Culver v. Beard, 
[1037] 1 All B. R. 301. 

858. Add. Citation : — 01 L. J. K. B. 771. 

Add . Annotation : — Gonsd. Culver v. Beard, 
[1037] 1 All B. R. 301. 

‘After this case add 

.]—£«*, now. County Court Rules, 

Ord. 38, r. 20. 

852a. .] — Culver v. Beard, No. 341b, 

ante . 

880. Add. Annotation : — Dlstd. Koffman v. Sun- 
shine, [1982] 1 K. B. 006. 

878a. On Jurisdiction of county court— Reduction 
of claim for damages— Alternative claim for 
lnjunetton.1 — Where an action, commenced 
in the High Ot., has been transferred to a 
county ct. under 1919 Act, a. 1, the effect of 
sect. 4 of that Act is to give the county ct. 
jurisdiction to deal with the matter equal 
to or the same as that of the High Ct. 

Pltf. A deft, entered into an agreement, 
which provided that in the event of any 
breach thereof by deft, he should pay to 
pltf. in respect of each such breach a sum of 
8150 by way of agreed & liquidated damages. 
Pltf. alleged that deft, had broken the agree- 
ment, A he brought an action in the High Ot. 
claiming the sum of £150 A an injunction. 
Pltf. afterwards applied, under 1010 Act, 
s. 1, to have the action remitted to a county 
ct., reducing the money claim to £90, A 
claiming an injunction in the alternative. 
The master made an order for remittal. 
Pltf. then delivered particulars of claim, 
asking tor £90 damages or in the alternative 
an injunction. He admitted, however, that 
the real object of the action was to obtain an 
injunction. Oh the action coming on for 
trial the oounty ct. judge declined juris- 
diotidn on the ground that in substance the 
action was for an injunction alone. On 
appeal to a Div. Ot., that ct. held that the 
oounty ct. judge had jurisdiction to entertain 
the action, A sent it back to him for Mai 
Held: the decision of the Div. Ot. was 
correct. — Davhy r. Robinson, [19281 1 K.B. 
568 ; 92 L. J. K. B. 886; 128 E. T. 518; 89 
T. L. R. 103 ; 07 Sol Jo. 240. 0. A. 

379. Add. Annotation: Consd , Daveyv. Robinson, 
[1928] 1 K. B. 668, 


888. Add. Annotation; — Consd. Upton v. Fanner 
(1980), 142 L. T. 520. 

894. Add. Annotation : — Consd. Culver v. Beard, 
[1987] 1 All B. R. 301. 

408a. Discretion of oounty court judge.] — 
An action founded on tort was remitted with- 
out any special order as to costs by the High 
Ct. to the county ct. under County Cts. Act, 
. 1984 (c. 53), s. 46, A judgment for pltf. was 
given by the county ct. for £00 A costs. In 
the minute of the judgment as recorded no 
special direction appeared as to costs A the 
registrar proceeded to tax the costs on the 
High Ct. scale down to the date of remission 
A thereafter on column C of the county ct. 
scales. Thereupon deft, applied to the judge 
to amend the judgment by making the whole 
of the costs taxable on column 0. This 
application was successful. On appeal by 
pltf. against the order of the county ct. judge 
directing the minute to be so amended : — 
Held : where in the opinion of the county ct. 
judge the action is one which ought properly 

* to have been commenced in the oounty ct. it 

* is Within his discretion to direct that the 
whole of the costs (both High Ct. costs 
before remitter A county ct. costs subse- 
quently) should be taxed on the appropriate 
county ct. scale. Therefore, in the present 
case, the whole of the costs were properly 
taxed on column O of the county ct. scales, 
A the ct. would not interfere with the 
exercise of the discretion. — Goapby v. 
Orrtdoe, [1938] 1 K. B. 041; [1937] 4 
All E. R. 010; 107 L. J. Oh. 313; 158 L. T. 
51 ; 64 T. L. R. 239 ; 82 Sol. Jo. 36, O. A. 

404a. Duty of oounty court Judge to specify scale ot 
costs.] — In an action remitted from the High 
Ct. to the county ct., it is advisable that the 
oounty ct, judge should specify the scale on 
which costs are to be taxed. Semble : in 
the absence of any direction by him as to 
scale, the costs must be taxed in accordance 
with the scale applicable to the amount 
recovered. — Gold Brothers A Nash, Ltd. 
v. Fuller (1925), 134 L. T. 151 ; 70 Sol. Jo. 
284, D. 0. 

Annotation : — OonsdU Davies v. Davies (1027), 96 L. J. K. B. 

1066. 

404b. Order for costs on higher scale — 

Necessity for certificate.] — A county ct. judge 
cannot award to pltf. in a remitted action 
costs on a scale higher than that applicable 
to the amount recovered without giving a 
certificate in accordance with 1888 Act, s. 119. 
— Davies v. Davies, [1928] 1 K. B. 364 ; 96 
L. J. K. B. 1006 ; 187 L. T. 507, D. O. 

407a, Claim reduced by giving credit— Seale of 
costa — Discretion of Court of Appeal.] — An 
action was brought in the High Ct. for 
£94 5s. lid. The master in Chambers reduced 
the claim to £43 5s. lid. by giving credit to 
deft, for £51, gave deft, leave to defend as to 
the remainder, A remitted the case to the 
County Ct. Deft, then entered a counter- 
claim, which the Ct. of Appeal found to he 
unfounded, but the faots upon which the 
counterclaim was based further reduced the 
claim to £14 10s. lid. : — Held : (1) in the 
circumstances there was no judgment in the 
High Ot, upon which costs on the High Ot. 
scale could be given. (2) The Ct. of Appeal 
axarctohig the discretion vested in the County 
Ot. Judge by the Oounty Cts. Act, 1919 
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(o. 78), 8. 12, awarded costs on Scale “ B " 
throughout the proceedings, refusing to make 
three separate orders as to costs.- — Hardman 
v . Causton, [1936] 1 All E. R. 61, 0. A. 

408. Add. Annotation: — Refd. Hives v, Dawson 
(1927), 44 T. L. B. 87. 

410a. Discretion of county court Judge— To deprive 
successful party of costs.]— Where a pltf. has 
begun an action in the High Ot, A within 
twenty-one days from issue of the writ has 
obtained, under B. S. O., Ord. 14, an order In 
respect of part of his claim whereby he may 
sign judgment for £20 or upwards either 
unconditionally or unless that sum is paid 
into ct. or to pltf.’s solr., A the remainder 
of pltf.*s claim is remitted to a county ct. 
with leave to defend, the judge of the county 
ct. has the same jurisdiction as a judge of 
the High Ot* over the costs of the whole 
proceedings, A he may order them to be taxed 
on the High Ot, or on the county ct. scale. 
But in deciding the scale on which they are 
to be taxed he must exercise his discretion 
judicially, & he is not entitled to deprive 
pltf. of the High Ot. coste of the High Ot. 
proceedings unless pltf. has been guilty of 


some misconduct. — Jenkins A Go. v. Simon, 
[1926] 1 K. B. Ill ; 95 L. J. K. B. 97 ; 184 
L. T. 88 ) 42 T. I*. B. 39 ; 70 Sol. Jo. 162, D. 0. 


Annotations ! — Diftd. Hardman v, Cauaton, [1936] 1 
E. R. 61 ; Goad by v. Orrldge. [1938] l K. B. 641. ~ 
GalUvan t>. Warman (1930). 169 L. T. Jo. 327. 


420a. Recovery of less than '£50 — Joinder of 
actions— Whether total sums recovered to be 
considered.] — Gaujvan v. Warman (1930), 
169 L. T. Jo. 827 ; [1930] W. N. 96. 


Sub-sect. 4. — Scale. 

420b. Costs up to remission costs In cause.] — An 

action wq.s remitted to the county ct.. A, in 
the order remitting it, it was ordered that 
the costs up to the time of remission should 
be costs in the cause s — Held : the effect of 
the order was that the costs up to the time of 
remission were to be costs on the High Ot. 
scale, A the county ct. judge has no juris- 
diction to vary that order. — Simmons A Son, 
Ltd. v. Wiltshire, [1938] 8 All B. R. 403 ; 159 
L. T. 205 ; 54 T. L. B. 1018 ; 82 Sol. Jo. 604, 0. A . 

420c. Three plaintiffs — One Infant — Whether judge 
may aggregate oosts.] — Haile v. West, 
[1939] 4 All E. R. 339, C. A. 


Part V— Procedure. 


438. Add. Annotation: — Generally, Refd. Friera 
Barnet XI. 0. v. Adams, [1027] 2 Oh. 25. 

455. Add. Citations .-—91 L. J. Oh. 627 ; [1922] 
B.AO.B. 155. 

472. Add. Citation .—20 L. G. R. 567. 

472a. Increase of Rent A Mortgage Interest (Re- 
strictions) Act, 1920 (c. 17), s. 5 — Recovery 
of possession.] — (1) Sect. 5 of Rent (Restric- 
tions) Act, 1920, is not a statutory defence 
or one of which notice must be given under 
County Ot. Rules, 1903, Ord. 10, r. 18. 

(2) The Div. Ot. thought that as no one 
had expressly mentioned the Rent (Restric- 
tions) Act in the county ct. they ought not 
to consider ite effect. I do not agree with 
that decision. In my opinion the Act im- 
poses upon the county ot. judge the duty of 
deciding whether the property comes within 
its provisions A, if it does, whether he should 
make or refuse an order for possession 
(Scrutton, L.J.). — Salter v. Lask, [1924] 
1 K. B. 754 ; 93 L. J. K. B. 685 ; 130 L. T. 
323 ; 68 Sol. Jo. 420 ; 22 L. G. R. 296, O. A. 

Annotation: — As to (9) Folld. Lefevre v. Hint (1931), 100 
L. J* K. B. 733. 

489. Add. Annotation: — As to (2) Refd. Morriss 
v. Baines A Co., [1933] 1 K. B. 540. 

497a. Application under Administration of 

Justtoe Act, 1920 (o. 81), s. 3 — Discretion of 
Judge to order trial without Jury.] — On 
May 10, 1928, pltf. commenced proceedings 
claiming from defte. damages for personal 
injuries caused by the alleged negligence of 
defte.’ servants. Defte. died a defence deny- 
ing negligence A afterwards gave pltf. notice 
ot an application to dispense with a jury. 
The application for trial without a jury was 
made under the above sect. The .county 
ct. Judge, without giving any reasons for his 
decision, ordered the trial of the action with- 
out a jury, A pltf. appealed against that 
order A alleged that the learned judge had 
not properly exercised hb discretion : — 


Held : the above sect, did not give the county 
ct. judge an absolute power to order the 
trial of an action without a jury ; the sect, 
gave him a discretion which must be exer- 
cised judicially ; in this case there were no 
proper materials on which the learned judge 
could exercise his discretion judicially ; it 
would not be a proper exercise of the learned 
judge’s judicial discretion to dispense with a 
jury merely because it was inconvenient ; on 
the other hand it is not necessary for the 
* judge to give his reasons for dispensing with 
a jury, but there must be some grounds 
for so exercising his discretion. — Winn v. 
London County Council (1923), 180 L. T. 
350 ; 88 J. P. 31 ; 40 T. L. R. 106 5 68 
Sol. Jo. 502, D. 0. 

497b. Onus on party objecting to jury.] 

— On an application in the eounty ct. for an 
order that an action be tried with a jury the 
county ct. judge is bound in law to make 
the order asked for, unless the party desiring 
to dispense with a jury under the above 
sect, establishes to his satisfaction that the 
action could be as conveniently tried without 
a jury. Further, the fact that the lists are 
congested is not a ground on which the county 
ct. judge is entitled to suspend a litigant’s 
right to trial by jury. — Calorapt v. London 
General Omnibus Co., [1923] 2 K. B. 608 ; 
92 lu. J. K. B. 1092 ; 129 L. T. 794 ; 39 
T. L. R. 466 5 67 Sol. Jo. 641, D. C. 

Annotation : — Oonsd. Winn t. L. C. C. (1923), 130 L. T. 350. 

499a. Action In which fraud alleged— Whether 

mere allegation sufficient.] —To come within 
the proviso to Administration of Justice Act, 
1920 (c. 81 ), s. 2 (1), a relevant issue of fraud 
must be raised, wnich will have to be decided 
in order to determine the rights of the parties, 
A it is not sufficient for pltf. merely to allege 
that deft, acted fraudulently. — Everett v. 
Islington Guardians, [1928] 1 K. B. 44$ 
92 L. J. K. B. 250; 128 L. T. 447 ; 87 
J. P. 61, D. 0. 
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OttM 586ft— 658a. English AND EMPIRE DIGEST SUPPLEMENT, 


Part VI. — Trial, Judgment and Execution 


626a. To refer to registrar — Necessity for consent 
of partles.]v~Aparb from the special cases 
referred to in County Ots. (Amendment) Act, 
1934 (c, 17), s. 20, a county ct. judge has no 
power to make an order referring the whole 
of an action to the registrar for inquiry 4c 
report, unless the parties consent thereto. 
Such an order if made without consent renders 
the proceedings void ab initio & is not cured 
by the subsequent conduct of the parties. — 
Morgan v. Cullen, [1936] 2 K. B. 324 ; 
[1986] 2 All E. R. 147 ; 106 L. J. K. B. 660 ; 
166 L. T. 246 ; 80 Sol. Jo. 426, 0. A. 

584a. Damages claimed.]— -In an action 

for damages & an injunction in respect of 
alleged trespass, neither the praecipe nor the 
particulars of claim stated the amount of the 
damages claimed. The particulars of claim 
stated that neither the value nor the reserved 
rent of the dominant tenement exceeded 
£100 'per annum, but did not state the value 
or reserved rent of the servient tenement. 
The judge allowed two amendments of the 
particulars of the claim, the first, a statement 
that the damages claimed were £25 ; & the 
pecond, an allegation that neither the value 
nor the reserved rent of the servient tenement 
exceeded the value of £100 by the year : — 
Held : the county ot. judge had power under 
the above sect, to make the second amend- 
ment, & the first amendment also. — Upton v. 

. Farmer (1930), 142 L. T. 526; sub nom. 
Farmer v . Upton, 46 T. L. R. 252 ; 94 

J. P. Jo. 136. 

584b. Rent of servient tenement.] — 

Upton v. Farmer, No. 534a, ante . 

685a. Action for ejectment — Aotion for reoovery 
of possession appropriate.] — Where an action 
for ejectment is brought in the county ct. 
under County Courts Act, 1888 (c. 43), s. 59, 
& the proper course would have been to 
claim recovery of possession under sect. 138, 
the judge has power & ought, under sect. 87, 
to allow the amendments necessary to 
enable him to deal with the real rights of the 
parties. — Davy v. Magnus (1931), 47 T. L. B. 
609 ; 75 Sol. Jo. 660, D. 0. 

664. Add, Annotations : — Consd. Hoystead v. Taxa- 
tion Comrs., [1926] A. C. 156. Refd. Mar- 
ginson v. Blackburn Borough Council, [1939] 
2 K. B. 426. 

668. Add, Annotations : — Consd. Jaeger Co. v, 
Jaeger ^1929), 46 R. P. C. 336. Refd. 
Mackenzie- Kennedy v . Air Council, [1927] 
2 K. B. 617. 

666* Add. Annotations : — Consd. Ord v, Ord. 
[19231 2 K. B. 432; Tne RoursJt, [1924] 
P. 140; Debenhams v. Perkins (1926), 133 
L. T. *252. Apld. Conquer v . Boot, [1928] 2 

K. B.S36. 

See, also , Estoppel, No. 447a, post * 

678* Add, Annotation* ; — Refd. Scammell v. 

Hurley, [1929] 1 K, B. 419 ; Desborough v, 
Portsmouth (1984), 27 B. W. C. 0. 192. 

578a. .}— A county ct. judge baa 

no right to dismiss a workman's claim for 
arbn., without hearing any evidence, on 
counsel stating in his opening that money 
paid into ct. by the employer, representing 


the full compensation due to date, had already 
been taken out by the workman. 

A judge has no right to non-suit a pltf. on 
counsel’s opening (Cord Hanworth, M.R.), 
— Desborough v, Portsmouth (1934), 27 
B. W. C. O. 192, 0. A. 

598. Add. Annotation: — As to (2) Refd. Campbell 
c. Poliak (1927), 48 T. L. R. 496. 

606. Add. Annotation: — Consd. Boyle v. Union 
Coal Storage Co. (1936), 28 B. W. 0. C. 49. 

608. Add. Annotation: — Consd. Boyle v. Union 
Coal Storage Co. (1935), 28 B. W. C. O. 49. 

617. Add. Citation :— 15 B. W. C. 0. 43. 

Add. Annotation : — Refd. Moore v. Cunard 
S.S. Co. (No. 2) (1936), 28 B. W. C. C. 469. 

619. Add. Annotations : — Consd. Manners v. Man- 
ners & Fortescue, [1936] 1 All E. R. 41. 
Refd. R. v. Copes take, Exp. Wilkinson (1926), 
. 90 J. P. 191 ; Boyle v. Union Coal Storage 

. Co. (1935), 28 B. W. O. 0. 49 ; Moore v. 

, Cunard S.S. Co. (No. 2) (1936), 28 B. W. C. C. 

469 ; Rowell v. Pratt, [1937] 3 AU E. R. 660. 

621. Add. Annotation : — Refd. R. v. Newport 
(Salop) JJ., Exp. Wright, [1929] 2 K. B. 416. 

626. Add. Annotation : — Refd. Manners v. Manners 
& Fortescue, [1936] 1 AU E. R. 41. 

645a. Goods already in possession of sheriff.] 

— A. W., Ltd. v. Cooper & Hall, Ltd., 
No. 783a, post. 

648a. Sum deposited by claimant to goods less 

than talus of goods — More than Judgment 
debt Sc costs.] — Goods which had been taken 
in execution under a county ct. judgment 
were claimed by a claimant. The execution 
creditor did not admit the claim & claimant 
deposited with the bailiff under 1888 Act, 
s. 156, the sum of £26 which was considerably 
less than the value of the goods claimed, but 
was more than sufficient to cover the judg- 
ment debt & costs of the execution. The 
money was paid into ct. by the bailiff, who 
remained in possession of the goods, & an 
interpleader summons was issued. Before 
the return day of the interpleader summons 
the execution creditor gave notice that he 
admitted the title of claimant to the goods, 
& the bailiff withdrew from possession. 
Upon the taxation of the costs the bailiff 
claimed possession fees up to the date when 
the execution creditor admitted claimant’s 
title, upon the ground that under sect. 156 
he was bound to remain in possession until 
the amount of the value of the goods was 
deposited with him : — Held : as the £26 
was deposited with & taken by the bailiff 
under sect. 156 of the Act, he must be deemed 
to have taken it upon the assumption that 
it represented the amount ot the value of 
the goods, A therefore he had no right to 
remain in possession or to possession fees 
after the date of the deposit. — N bwsum, 
Sons & Co., Ltd. v. Jambs, [1909] 2 K. B. 
884 ; 78 L. J. K. B. 761 ; 100 L. T. 862 ; 
53 Sol. Jo. 621, D. O. 

651. Add. Annotation : — Refd. Domine v. Cohen 
& Co., [1986] 1 All E. R. 55. 

868. Add. Annotation ;~Refd. Sheffield Corpn. v. 
Luxford, Same v. Morrell, [1929] 2 K. B. 180. 

668a. Debt deposited with bailiff by third party — 
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VoL XIII. — County Courts. Cases 653a — 718*. 


Pending new Instalment order.] — Pltf. ob- 
tained Judgment against defts. for the sum of 
£53 8s. payable in instalments of £2 monthly. 
One of these instalments being in airear 
pltf. levied execution for the whole amount 
then owing & seized certain property. A 
friend of defts. then paid the bailiff the whole 
amount outstanding & costs of the execution, 
& was given a receipt stating that the sum 
was paid as a deposit pending an application 
to the ct. It was intended that upon an 
application to the ct. deft, should pay the one 
instalment & the costs of execution & that 
a new order for payment for instalments 
should be made. The order made by the ct. 
followed these terms, but went on to add that 


if deft, did not pay the costs of execution, 
the so-called deposit should remain in ct. 
until further order : — Held : this course was 

S uite irregular as it did not appear whether 
he friend paid the money as agent of 
defts. or otherwise. If he paid as such agent 
the debt was discharged & the execution was 
at an end, & no further order could be made 
with regard to it. If, in fact, he was not an 
agent of defts. no order could be made in 
respect of the said sum paid as a deposit as 
the person paying it was not a party to the 
action, — Domino v. Cohejn & Co., [1936] 1 
All E. R. 55, 0. A. 

Annotation .‘—Reid. Domine r. Grimsdall, [1037] 2 All E. R. 


Part VII. — Costs 


677. Add. Annotation : — Retd. Russo ff v. Lipovitch 
(1924), 69 Sol. Jo. 276. 

684. After this case insert “ See, also , Nos. 566- 
573, ante.” 

686. Add. Annotation: — Retd. Temperance Loan 
Fund v. Erwood (1027), 137 L. T. 449. 

690. After this case add ** Action by 

money-lender.] — See Money A Money-Lend- 
ing, No. 442a.” 

691. Add. Annotation : — Refd. Campbell v. Poliak, 
[1927] A. 0. 732. 

691a. Order for costs on lower scale.] — When 

the amount found due to pltf. is between 
£20 & £50 the scale of costs applicable is 
Scale B, & a county ct. judge has no juris- 
diction to make an order for costs on a lower 
scale unless it be shown that pltf.’B action 
is frivolous or oppressive, or that there has 
been misconduct or dishonesty on his part. 
— Hughes (W.) & Son v. Satchell (1926), 
134 L. T. 93, D. O. 

691b. 1 In remitted action.] — Jenkins «te Co. 

v . Simon, No. 410a, ante. 

693. Add. Annotation : — Refd. Campbell v. Poliak 
(1027), 43 T. L. U. 495. 

695a. .] — Pltf. *s motor car, whilst being 

driven by his wife, was injured, as pltf. 
alleged, through the negligent driving of a 
motor lorry by a servant of defts. At the 
trial of the action in the county ct. the judge 
held that both sides were to blame, & gave 
judgment for defts., but allowed no costs. 
On appeal on the question of costs : — Held . 
on the facts found at the trial there had been 
negligence on the part of pltf.'s wife, & there- 
fore pltf. could not have succeeded whether 
there had or had not been negligence on the 
part of defts., & the county ct. judge had no 
discretion to deprive the successful defts. of 
their costs. — Jackson v. Anglo-American 
Oil Co., [1923] 2 K. B. 601 ? 92 L. J. K. B. 
1000 ; 129 L. T. 792 ? 67 Sol. Jo. 640, D. C. 

695b. Order for costs on lower scale.] — On a 

claim by an unsuccessful deft, against an* 
insurance co. as third parties, for indemnity 
to an amount exceeding £50, Judgment was 
given for the third parties. The county ct. 
judge, without giving any reasons, ordered 
the unsuccessful defts. to pay costs to the 
third parties on Scale B, applicable to cases 
where the amount does not exceed £50, the 
scale where that amount exceeds £50 being 
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Scale C. It was not suggested that any facts 
existed to justify a special direction as to 
costs under 1888 Act, s. 113 : — Held : there 
was no jurisdiction to make the order. — 
Bevington v. Perks & Bell Assurance 
Society, [1925] 2 K. B. 229 ; 94 L. J. K. B. 
829 ; 133 L. T. 611, D. O. 

Annotation:— AM. Hughes v. Satchel] (1925), 134 L. T. 93* 

707a. Application at “ hearing ’’—What 

amounts to.] — Resps. made a claim under 
the provisions of the Landlord & Tenant Act, 
1927. The tribunal for the purposes of the 
Act is the county ct., & such matters are 
referred by the ct. to a referee for inquiry 
& report. At a preliminary hearing before 
the referee, the referee gave directions, but, 
before the date fixed for the further hearing, 
resps. gave final notice of discontinuance, & 
under the rules, applt. then became entitled 
to tax his costs up to the date of discon- 
tinuance. A large sum had been claimed, & 
applt. had incurred various items of costs 
beyond those included in Scale C. Applt. 
applied to the county ct. judge for an ordor 
for directions as to taxation of the costs of the 
proceedings before the referee. The judge 
ordered the costs to be taxed on Scale 0, but 
refused to allow certain extra fees under 
C. C. R., Ord. 47, r. 21, since that rule pro- 
vides that such fees can only he allowed at a 
“ hearing/ * Applt. later made another 
application to tne judge to consider the 
referee’s report, but as that report only 
mentioned the discontinuance, the judge 
ruled that such proceedings would not be a 
“ hearing ** : — Held : the county ct. judge 
was right in both his decisions, & neither of 
the applications before him was a “ hearing ” 
within the meaning of that word in 0. 0. R., 
Ord. 47, r. 21. — University Motors, Ltd. 
v. Barrington, [1939] 1 All E. R. 630 ; 55 
T. L. R. 447 ; 83 Sol. Jo. 256, 0. A. 


Sect. 4. — Actions which could have been 
COMMENCED IN COUNTY COURT (p. 622). 

718a. Power* of court.] — Unless the ct. makes an 
order under County Cts. Act, 1934, s. 47 (3), 
that there was sufficient reason for bringing 
the action in the High Ct., the ct. has no 
power to order payment of the costs 
occasioned by the attendance of aparticular 
witness. — Puroshottam Das Kapur v. 

28* 
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Trentham, Ltd., [1930] 1 K B. 253 ; 108 
L. J. K. B. 148 ; 160 L. T. 280 ; 55 T. L. B. 
176 5 88 Sol, Jo. 58. 

722a. Joined with olftim for specific perform- 

ances A damages.] — Pltf. sued deft, for breach 
of contract to let him a house-boat for a 
short period, claiming specific performance, 
an injunction & damages, A served deft, 
with notice of motion for an injunction. 
Before the motion canoe on for hearing deft, 
let the house-boat to another person. This 
fact was disclosed when the motion came 
on, A the action proceeded to trial on the 
question of damages only, judgment being 
thereat given to pltf. for 225 damages A 
the costs of the action: — Held: the sub- 
stantial claim being for specific performance 
A an injunction, which could not ne obtained 
owing to deft.'s having let the boat in breach 
of her contract, the case was not within 
County Cte. Act, 1888 (c. 48), s. 116 (1). 
A pltf. was entitled to costs on the High Ot, 
scale. — D evbrell v. Milne, [1920] 2 Oh. 
52; 89 L. J. Oh. 305 * 128 L. T. 565. 

784a. Soale maxima exceeded— Powers of judge A 
registrar.] — Under the County Ct. Buies, 
1936, no discretion is conferred on the county 
ct. judge to increase any item of costs beyond 
the allowed in the appropriate 

scale, except when under County Ct. Buies, 
Ord. XLVTL, express power is given to him 
to certify for higher costs. 

In particular there is no power to increase 
the amount charged for “ instructions to 
counsel ” beyond the maximum scale charge, 

' & the fee for brief to counsel can only be 
increased beyond the maximum in the scale 
by a certificate of the county ct. judge given 
at the hearing under County Ct. Buies, 
Ord. XLVIL, r. 21 (1 ). — Murray v. Bbdpath, 
Brown A Co., [1988] 1 K. B. 449 ; [1937] 
4 All B. B. 478 ; 107 L. J. X. B. 166 ; 158 
L. T. 54 ; 54 T. L. B. 155; 81 Sol. Jo. 
1040, C. A. 


Part VIII. 

757. Add. Annotation: — Consd. Conway v. New 
Ideal Homesteads, Ltd., [1986] 3 AUB.B. 78. 

761* Add* Annotation : — Refd. Hives v. Dawson 
(1927), 44 T. L. B. 37. 

768a. Warwick v. Butler A 

Lauritzbn, No. 750a, ante. 

770a. Or ground of pervsras verdict.] — Creed v. 
Wright (1982), 73 L. Jo. 412, 0. A. 

776a. Debt or damage claimed not exceeding £80.] 
— An fppe&l to the High Ot. against the 
decision of a county ct. judge granting a new 
trial is an appeal “in an action " within 
1888 Act, a. 120, A where the debt or damage 
claimed did not exceed £20 the High Ot. has 
no jurisdiction to hear the appeal unless 
applt. has obtained leave of the county ct. 
judge to appeal. — Ward v. Snbucan (1925), 
188 L. T ; 41 T, L. B. 598, D. 0. 

Awwtrnm 7— Rata. Hives e. Dawson (lMf). 44 T. L. R. 17. 

779a. Claim less than £80.]— There is no 

appeal without leave from a oounty ct. 


789a. Recovery of coets paid under protest.] 

— Pltf. A deft, by an agreement contracted 
( inter alia), that pltf. should pay certain 
costa to deft. Defti’s soles. sent in the bill 
to pltf*, who paid it, but as to a part of it 
u n de r protest, stating that the agreement 
did not cover certain 5 terns, for the recovery 
of Which she subsequently brought an action 
in the county ct. Deft, put in a special 
defence to the effect that as pltf. had not 
taken any steps to tax the bill pursuant to 
Solicitors Act, 1848 (c. 78), ss. 37, 38, 41, 
the action was not maintainable. The 
oounty ct. judge upheld this view, A refused 
to try the action : — Held : he was wrong, A 
that he had jurisdiction to try the action. — 
Mosley v. Kitson (1912), 67 Sol. Jo. 12 ; 
1 L. J. (0. 0.) 71. 

750. Add. Annotation : — N.F. Warwick v. Butler 
A Lauritzen, [1925] 2 K. B. 294. 

750a. .] — Where under the above rule the 

registrar, on the application of a deft, who 
alleges that he neither resides nor carries 
4 on business within twenty miles from the 
# ct., makes an order directing pltf. to deposit 
* in ct. a sum of money as security for the costs 
of deft., the county ct. judge under r. 11, 
sub-r. 8, has power to vary or rescind the 
order so made. — Warwick v. Butler A 
Lauritzbn T1925] 2 K. B. 294 ; 94 L. J. 

K. B. 667 ; 133 L. T. 240, D. 0. 

750b. “ Court In which plaint Is entered." — Court 
to whloh remitted action sent.] — Where an 
action of tort commenced in the High Ot. 
has been remitted to a county ct. in default 
of security for costs, that county ot. becomes 
“ the ct. in whioh the plaint was entered,” 
A the judge may order pltf. to give security 
for costs under Ord. XIl., r. 9, of the county 
ct. rules on the application of a deft, who 
neither resides nor carries on business within 
twenty miles of the ct. — Biddle v. Playle, 
[1930] 1 K. B. 863 ; 99 L. J. K. B. 64 ; 142 

L. T. 92 ; 46 T. L. B. 27 ; 73 Sol. Jo. 796, D. 0. 


—Appeals. 

judge’s refusal to review a taxation of costs, 
where the amount claimed is less than £20. — 
Hives v. Dawson (1927), 18 8 L. T. 288; 44 
T. L. B. 87, D. 0. 

788a. Order for payment of possession fees of high 
bailiff — Under Ord. 87, r. 1 (2).]— (1) A 
Div. Ot. has jurisdiction to hear an appeal 
from the decision of a oounty ot. judge who, 
under the above sub-rule has. on the appli- 
cation of the high bailiff, made an order 
against the execution creditors, who have 
directed the high bailiff to withdraw, for the 
oavment of his fees. 

OnMay 15, 1924, the high bailiff of a 
county ct under a warrant of execution 
purported to levy upon the goods of judg- 
ment debtors at their premises, A put a man 
in possession. The sheriff was then in pos- 
session of the goods under process of an 
earlier date, but not to the knowledge of 
the high bailiff, as the oounty ct. judge 
found. The higti bailiff on taking posses 
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don reoeived from judgment debtors a docu- 
ment which stated that in consideration of 
his withdrawing from possession they autho- 
rised him at anytime to re-enter Sc undertook 
not to remove any of the goods. On June 12, 
1924, the high bailiff on the instruction of 
the judgment creditors withdrew from pos- 
session. 'The execution was ineffective, ex- 
cept in so far as it brought the parties into 
negotiation with a view to a settlement. 
The high bailiff made an application to the 
county ct. judge under the above rule, for 
an order for payment by the judgment 
creditors of his fees for keeping possession 
from May 15 to June 12. The county ct. 
judge found that the high bailiff did not 
withdraw from possession, but was in actual 
possession Sc not in mere walking posses- 
sion of the goods, Sc made an order for pay- 
ment of the fees claimed : — Held : (2) the 
possession of the sheriff did not in the cir- 
cumstances prevent the high bailiff from 
taking & keeping such possession as would 
entitle him to claim fees; (3) there was 
evidence to support the finding of the county 
ct. judge that the high bailiff did not with- 
draw from possession, but kept actual as 
distinct from walking possession ; & there- 
fore the order of the county ct. was right. 
— A. W., Ltd. i>. Coopeb Sc Hall, Ltd., 
[1925] 2 K. B. 810 ; 94 L. J. K. B. 831 ; 
133 1m T. 608. 

787a. Preliminary question of law — Whether 

“ Judgment ” within 1888 Act, s. 120.}-— 
Daws v. Nettleship, Ltd. (1929), 108 
L. T. Jo. 518. 

789. Add. Annotations : — Consd. Ward v. Sneiman 
(1925), 183 L. T. 600. Dlstd. Lefevre v. 
Hirst (1931), 100 L. J. K. B. 733. Reid. 
Uoyd v . Cook, Goudge v. Broughton, Simson 
v. Miatt, Bertram v. Brown, Barker v. 
Hutson, [1929] 1 K. B. 103 ; Williams-Ellis 
v. Cobb, [1935] 1 K. B. 310. 

797a. Exception from rule — Appeal under Rent 
Restriction Acts.] — Salter v. Lask, No. 
472a, ante. 

797b. .] — The general rule that it is a 

condition precedent to the raising by an 
applt. of a point of law on appeal from a 
county ct. that that point should have been 
raised at the trial of the action does not 
apply to cases within r. 18 of Increase of Rent 
Sc Mtge. Interest (Restrictions) Rules, 1920. — 
Lefevre v. Hirst (1931), 100 L. J. K. B. 733. 

809. Add. Annotation : — Refd. Cohen v. Roche 
(1920), 95 L. J. K. B. 945. 

812. Add. Annotation : — Apprvd. Blewett v* 

Blewett, [1936] 2 All E. R. 188. 

812a. .] — The rule that a point of law 

cannot be raised on appeal from a county 
ct. if it was not raised in the ct. below 
applies only to applt. Rasp, can support 
the judgment at the hearing of the appeal 
upon any legal ground arising on the evi- 
dence. — waller Sc Son, Ltd. v. Thomas, 
[1921] 1 K. B. 541 $ 90 L. J. K. B. 656 ; 125 
L. T. 21 ; 37 T. L. R. 325 ; 19 L. G. R. 109. 

Annotation .*— BeflL Iumb v. Keeoh (1995). 94 L. J. K. B. 

67 e. 

818, Add. Annotation .—As to (1) Refd. Phillips 
v. Britannia Hygienic L^imdry Ck>«, [1923] 
1 K. B. 539. 


appeal such as this on questions of a right of 
way from a county ct, as have long been 
applied in regard to such issues where a 

trial has been before a jury. Indeed, the 
case of an appeal from a county ct. is, if 
anything, a fortiori : it is the only appro- 
priate tribunal of fact that can decide the 
issue whether or not a right of way is estab- 
lished, because that issue depends on whether 
the tribunal is satisfied that there has been, 
in fact, a dedication, whioh can only be found 
if the necessary intention has been made out. 
— Williams-Ellis v. Cobb, [1936] 1 K. B. 
310 ; 104 L. J. K. B. 109 ; 152 L. T. 133 ; 99 
J. P. 93 ; 51 T. L. R. 181 ; 79 Sol. Jo. 11 ; 
33 1m G. R. 39, O. A. 

882* Add. Annotations: — As to (1) Dlstd. Martin 
v. Stanborough (1924), 41 T. L. R. 1. Refd. 
Gayler Sc Pope v. Davies, [1924] 2 K. B. 75. 

832a. Insufficiency of damages.] — No appeal lies 
against the decision of a county ct. judge 
awarding damages, merely on the ground that 
the amount of damages awarded is so small 
as to make it an entirely erroneous estimate 
of the damages to which the plfcf. is entitled. 
For such an appeal is granted only on law. 
Sc not on fact. Accordingly, the rules laid 
down by Greer, L.J., in Roach v. Yates 
([1988] 1 K. B. at p. 205), & in Flint v. Lovell 
([1935] 1 K. B. at p. 300), as to when the Ct. 
of Appeal will allow an appeal against the 
amount of damages awarded by the verdict 
of a jury in the High Ct., or by the decision 
of a judge of the High Ct. sitting without a 
jury, are inapplicable in the case of an appeal 
from the county ct. — Henderson v. Wat- 
mough (Clifford) Sc Co. (1939), 101 L. T. 
233 ; 83 Sol. Jo. 747, C. A. 

846. Add. Annotation : — Refd. Conway v. New 
Ideal Homesteads, Ltd., [1930] 3 All E. R. 
78. 

847a. Necessity for.] — Pltf. in an action in the 
county ct. claimed £1 5s. 4 d. damages for 
breach of contract. Sc judgment was given in 
his favour for that amount. Defts. applied 
to the county ct. judge for leave to appeal, 
which was refused. Defts. thereupon applied 
to the Ct. of Appeal for leave to appeal, 
offering to pay pltfs. costs in any event. 
The attention of the Ct. of Appeal was not 
drawn to the County Cts. Act, 1888 (c. 48), 
s. 120, Sc per incuriam the ct. gave leave to 
defts. to appeal against the county ct. judge’s 
judgment. At the hearing of the appeal 
pltf. raised the preliminary objection that the 
Ct. of Appeal had no jurisdiction to hear an 
appeal from the judgment of a county ct. 
judge in an action for breach of contract 

^ where the claim was for less than £20, when 
the county ct. judge had not given leave to 
appeal : — Held : upon a consideration of the 
County Cts. Act, 1888 (c. 43), ss. 120, 124, 
there was no jurisdiction in the Ct. of Appeal 
to hear the appeal — Conway v. New Ideal 
Homesteads, ltd., [1936] 8 All E. R. 78 ; 
155 L. T. 483 ; 53 T. L. R. 12 ; 80 Sol. Jo. 
873, 0. A. 

851. After this case add the following cross- 
reference ; — Order directing arbitrator under 
Agricultural Holdings Acts to state special 
ease.] — See Agriculture, No. 2 60gg, ante. 

852. Add. Annotation: — Consd. Leyton U. C. v. 
Wilkinson, [1927] 1 K. B. 853. 


824a. »] — The same principles apply in an 
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890a. All circumstances considered.] — 

Security for costa will be ordered, although 
there is a point of law reasonably fit for 
argument, if the ct. considers it necessary, 
having regard to all the circumstances of 
the case. — Everett v. Islington Guar- 
dians, [1928] W. N. 72, D. 0. 

900. Add. Citation 20 L. G. R. 658. 

900a. Statement that no point of law raised.] — 
Where no point of law is raised at the trial 
of a "county ct. action, the judge is justified 
in adding a statement to that effect to his 
note of the evidence taken by him at the 
trial $ Sc in such a case, if the point of law 
could have been then raised, there is no 
right of appeal. — Clifford v. Thames Iron- 
works & Shipbuilding Co. (1898), as 
reported in 67 L. J. Q. B. 314. 

908. Annotations: — For the existing annotations 
substitute as follows : — 

Annotations : — Overd. Abrahams v. Dlmmoek, [1915] 1 
K. B. 602. Cook v. Gordon was wrongly decided (Booklet, 


L.J.). Bsfd. The Orescent, Great Northern S.S. Fishing 
Oo. v. 8.8. Crescent (1893), 62 L. J. P. 03. 

918. Add. Annotation: — Refd. Simmons v. Crosslev, 
[1922] 2 K. B. 95. 


928a. Reference to statutory Sc other orders Sc to 
private Sc loeal Acts — Duty to supply copies 
for use of court.] — Practice ^ Note, [1926] 
W. N. 808, D. C. 

938. Add. Annotation: — Dlstd. Rackham r. 
Tabrum (1923), 129 L. T. 24. 

945. Add. Annotation : — Refd. United States Ship- 
ping Board v . Strick, [1926] A. C. 545. 

954. Add. Annotation : — Foild. Koffman v. Sun- 
shine, [1932] 1 K. B. 606. 

962a. Appeal under Poor Persons Rules.] — 

The ct. may award costs against applt. who 
appeals under the Poor Persons Rules, if 
the appeal is entirely frivolous Sc vexatious Sc 
is an abuse of the process of the ct. — Drum- 
mond v. Hervey (1927), 138 L. T. 200; 44 
T. L. R. 14. D. 0. 


Part IX. — Certiorari, Prohibition and Mandamus 


979. Add. Annotations: — Apld. R. v. Central 
Criminal Court JJ., Ex p. L. C. C-, [1926] 2 
K. B. 43. Consd. Re Debtor (No. 29 of 1931), 
[1934] Ch. 280. 

980a. Not action voluntarily brought In county 

court not having jurisdiction.] — (1) A 
pltf. who voluntarily sues in a county ct. 
which, owing to a defence there raised, has 
no jurisdiction, is not entitled to remove the 
proceedings to the High Ct. by certiorari. 

(2) If Buch a pltf. succeeds in obtaining 
an ex parte order for certiorari deft, need not 
enter' an appearance in the High Ct. Pltf. 
is not entitled to judgment in default of 
appearance. Sc such a judgment, if obtained 
by him. will be set aside for irregularity. — 
Gtu8ti Patents Sc Engineering Works, 
Dm. v. Maggs, fl923] 1 Cb. 615; 92 L. J. 
Ch. 845 : 40 R. P. C. 199 ; sub nom. Guisti 
Patents & Engineering Works, Ltd. v. 
Maogs, 129 L. T. 438. 

1008a. On obligation of defendant to appear— 
Judgment in default of appearance— Validity.] 
— Giubti Patents & Engineering Works, 
Ltd. v. Maggs, No. 980a, ante . 

1012. Add . Citation .-—15 Jur. 1196. 

1016. Add. Annotations : — Consd. Re Stanton, 
[1028] 1 K. B. 464. Refd. R. v. Central 
Criminal Court JJ., Ex p. L. C. C., [1925] 2 
K. B. 43. 

1038. Add. Annotations: — Consd. St. Magnus, etc. 
Parochial Church Counoil v. London Diocese 
Chancellor, [1923] P. 38. Refd. Hunter v . 
Stadtische Hochseefischerei Gemeinntitzige 
Gesellschaft (1925), 133 L. T. 488; Mansfield 
v. Robinson [1928] 2 K. B. 353. 

1044. Add. Citations: — sub nom. Hardy v. 


Walker, Ex p. M 4 Fe»> (1863), 9 Exch. 261 ; 
2 O. L. R. 278 ; 23 L. J. Ex. 57 ; 17 J. P. 
824 ? 166 E. R. 112. 

1064. Add. Annotation : — Apld. Pringle v. Hales, 
[1925] 1 K. B. 573. 

1076. Add. Annotation : — Expld. Sc Apld. Simbro 
Trading Co. v. Posograph Parent Corpn., 
[1929] 2 K. B. 266. 

1085. Add. Annotation : — Foild. Koffman v. Sun- 
shine, [1932] 1 K. B. 606. 

1086. Add. Annotation: — N.F Koffman v. Sun- 
shine, [1932] 1 K. B. 606. 

1087a. .]— Held : 1888 Act, s. 131, 

enables the High Ct. to make an order as to 
costs incurred in the county ct., Sc not merely 
as to costs in the proceedings before the ct. 
itself. — Koffman v. Sunshine, [1932] 1 
K.B.606; 101 L. J. K. B. 784 ; 147 L. T. 199. 

1093. Add. Annotation : — Refd. R. v. Minister of 
Health, Ex p . Yaffe, [1930] 2 K. B. 98. 

1120a. .] — In an administration suit in 

a county ct., the judge decreed a sale, to be 
carried out by pltf., of a deceased testator's 
property. Sc declared that one of defts. was 
not a trustee under the will. Defts. wished 
to appeal. Sc a case was duly settled under 
the County Ct. Acts Sc Orders. After some 
months delay the judge fixed a day for the 
case to be presented to him for signature, 
but defts. did not receive notice of this until 
too late to present the case on tlffet day. 
On the case being presented for signature a 
short time afterwards, the judge declined 
to sign it : — Held : defts. were entitled to an 
order directing the judge to sign the esse. — 
Clarke v. Roche (1877), 46 L. J. Ch. 372 ; 
36 L. T. 727 ; 25 W. R. 309, Q. A. 
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Part XI. — Rules 

1188. Add. Annotation : — Refd. R. v Minister of 
Health, Ex p. Yaffo, [1030] 2 K. B. 98. 

1185. For 11 Irving v. Askew, No. 1093,. ante,'* 
read : — 

By sect. 15 of 13 & 14 Viet. c. 61, an 
appeal from a county ct. shall be in the form 
of a case agreed upon between the parties, 

“ & if they cannot agree, the judge of the 
county ct. . . . shall settle the case & sign 


and Fees. 

it.” Rule 192 of the County Ot. Rules of 
1867 provides that “ all cases on appeal 
shall ... be presented to the judge for 
signature ” within a certain time, “ & shall 
then be signed by the judge & be sealed with 
the seal of the ct.” : — Held : Rule 192 was 
not repugnant to seot. 15, & was therefore 
valid. — Irving v. Askew (1870), L. R. 5 
Q. B. 308 ; 39 L. J. Q. B. 118 ; 18 W. R. 
467. 


Part XII. — Statutes Conferring Special Jurisdiction. 


1146. In the cross-reference following this case 
for “ See , generally , Industrial, Provident 
A Similar Societies ” read “ See, generally. 
Insurance.” 


Add the following cross-reference : — 

Landlord & Tenant Act, 1927 (c. 36 ).] — See 
Landlord & Tenant, Nos. 2306a et seq., post. 




VoL HV. Omm 8-M 


CRIMINAL LAW AND PROCEDURE. 

Note. — After June 1, 1026, see Criminal Justice Act, 1026 (c. 86). 


Part I. — Principles of Criminal Liability. 


8. Add . Annotations ; — Consd. Sorrell v. Smith, 
[1025] A. 0. 700. Retd. British Oxygen Co. 
v . Liquid Air, [1025] Ch. 383. 

5a. Prevention of Crimes Act, 1871 (c. 112), 

s. 20. ] — Attempted burglary is not a “ crime “ 
within Prevention of Crimes Act, 1871 
(c. 112), s. 20. — R. v. Bates (1030), 22 Or. 
App. Rep. 40, 0. 0. A. 

21. Add. Annotation : — Retd. R. v. Cory, [1027] 
1 K. B. 810. 

22. Add. Annotation: — Reid. Jarvis v. Surrey 
County Council, [1026] 1 K. B. 554. 

23. Add. Annotation: — Reid. Jarvis v. Surrey 
County Council, [1025] 1 K. B. 554. 

86. Add. Annotation: — As to (1) Dlstd. Aber- 
cromby v . Morris (1032), 48 T. L. R. 635. 

38. Add. Annotation : — Retd. R. v. Denyer, 
[1026] 2 K. B. 258. 

40. Add. Annotation : — Consd. Allard v. Selfridge 
(1024), 88 J. P. 204. 


40a. Right ot defendant to give evidence — As to his 
state of mind.] — (1) Evidence that deft, is 
an accessory after the fact does not support 
an indictment for being a principal, or 
accessory before the fact. 

(2) On the question of mens rea. deft, is 
entitled to give evidence of the state of his 
mind at the relevant time. — R. v. Fitz- 
patrick (1926), 10 Or. App. Rep. 91, 0. C. A. 

42. Add. Annotation : — Retd. Square v. Model 
Farm Dairies (Bournemouth), Ltd., [1938] 
2 All E. R. 740. 

45. Add. Annotation : — Folld. Bridges v. Griffin, 
[1925] 2 K. B. 233. 

58. Add. Citations:— [ 1897] 1 Q. B. 772; 66 
L. J. Q. B. 569 ; 76 L. T. 624 ; 18 Cox, 
O. O. 609. 

55. Add. Annotation : — Retd. Anderson v, Daniel 
(1923), 130 L. T. 418. 


PART L SECT. 1. 

m. Misdemeanour .1 — Semblt : at 

common law disobedience to a statute 
Is a misdemeanour. — O'D ea v. Mid- 
wives Registration Board (1924), 
26 W. A. L. R. 129.— AUS. 

• 1. Proceeding* under Liquor 

Control Ad. 1980 (N. 8.).] — R. v. liAOK 
(1931), 50 Can. O. O. 368. — CAN. 

24 i. Statutory offence * — " Offence " — 
Prevention of Crime e Ad. 1871 (c. 112), 
8. 7.]— Strathkrn v. Papden, [19201 
8. O. (J.) 9.— SCOT. 

24 11. — .1 — The word 

** offence •• In Indian Penal Code. s. 149, 
is confined to offenoes under the Code 
Sc does not include within Its meaning 
offences under Indian Railways Act.— 
Be Vasudeva Mudali (1929), I. L. R. 
62 Mad. 882.— IND. 

24 ill. “ Crime "■ — Prevention of 

Crime* Ad. 1871 (e. 112), s». 7. 20.1— 
To be relevant a charge of a con- 
travention of seot. 7 must libel upon 
ite lace a oonvletlon on Indictment of 
an offence, St a previous oonvletlon of 
an offence, both of which offenoes most 
be “ crimes *’ as defined In sect. 20. — 
Murray v. Macmillan, [1927] 8. C. (J.) 
14.— SCOT. 

PART L SEOT. 2. SUB-SECT. 1. 

89 ii. Criminal Code, a 247.}— 

R. v. Hurt (1923), 48 Can. Crim. Oaa. 
82 ; 56 O. L. R. 48.— CAN. 

29 ill. .}— R. e. Canadian 

Alub-Ohambkrs, Ltd. (1928), 48 

Can. Crim. Oaa. 63 ; 54 O. L. R. 38. — 
CAN. 

$0 11. .} — A fish merchant was 

con rioted on a charge of clandestinely 
taking posseeskm of fish boxes, the 
property. of various fish 
wall knowing that he l 


„ ) bad not, Sc . 

-not have, received permission from 
owners to his doing so, Sc with using 
the boxes by filling them with flab ft 
dispatching them to the fish market at 
Glasgow: — Held.* as there was nothing 
clandestine In the conduct of accused, 
ho was not gnflty of the oflSime c har ge d . 
— Muwuy OjRob hrwom, [19271 
S. C. (J.) 1.— »OOT. 


PART I. SECT. 2, SUB-SECT. 2.— A. 

81 til. .] — Where an act is 

absolutely prohibited by a statute 
without reference to the guilty mind 
of the doer of the act, the maxim 
actiiA non fadt ream nisi men* sit rea 
does not apply ; where the element of 
mens rea is not a requisite the ordinary 
common law rule applies to the effect 
that the master is criminally responsible 
for the acts of his servant in the course 
of his employment. — R. v. Weinberg, 
[1938] A. D. 71.— S. AF. 

88 il. .}— R. o. Crawford 

(N. B.). [19271 2 D. L. R. 665 ; 47 
Oul Crim. Gas. 184.— CAN. 

o 1. .1 — The general rule 

that when on a trial for murder the 
Crown succeeds in establishing such a 
primA facie ease as. In the absence of 
any explanation, will justify the jury 
in finding the accused guilty of murder, 
the burden then devolves upon him of 
making out such oirou instances of 
alleviation, excuse or justification as 
will afford a foundation for his defenoe, 
does not apply to the oase where suoh 
circumstances arise out of the evidence 
against him. Therefore, where various 
omramstanoes were brought out In the 
course of the Crown's own oase which 
bore materially on the question of the 
accused's intent, St the issue was raised 
thereon whether the Crown had ad- 
duced sufficient prosf to discharge Its 
own burden of establishing the offenoe 
of murder : — Held : the judge in 
charging the jury should have given 
them to understand, without Imposing 
any onus on the Moused, that if. In 
view of suoh droumstanoee, they enter- 
tained any reasonable doubt as to the 
prisoner having a murderous intent, 
they oould not properly find him guilty 
-**r*"^ 11980] 1 
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of murder. — R. 9. 

W. W. R. 75 Si 3 D. L. ««. , 
Oaa. 0. a 203 ; 24 8. L. R. 417.- 
CAN. 

p L Assisting police .) — On a 

charge of burglary the accused stated 
he was dimmed by a police officer to 
take pert In a burglary In order to 
assist the PoOee in bringing a criminal 
ta fonn»d potto, 
neiore uw Mspary as to wnsie st when 


it was to take place, aooompanlcd the 
real bnndar in his breaking Into a 
house staking goods, then Instructed 
the police where the goods were to be 
found St gave Information leading to 
the arrest of the criminal. There was 
conflict between the evidence of the 
accused 6c that of the polioe offloer who 
Instructed him. The magistrate oon- 
vioted the aooused. stating he was 
relieved from weighing the evidence of 
the polioe offloer & the other witnesses, 
as the evidence showed that aooused 
helped to commit the crime : — Held : 
reversing the decision of the magis- 
trate, if accused's evidence is believed, 
what he did was not with the Intention 
of committing felony, but with the 
intention of helping the polioe. — R. 9. 
Gilmore (1930), 43 B. C. R. 67. — 
CAN. 


jp ii. Self-defence — defence of 

others .) — An act which would other- 
wise be a crime may, In some oases, be 
excused if the aooused oan show that 
it was done only in order to avoid 
consequences which could not other- 
wise be avoided St which, if they bad 
followed, would have inflicted upon 
him St upon others, whom he was bound 
to protect, inevitable Sc irreparable 
evil, Sc no more was done than was 
necessary for that purpose, Sc the evil 
inflicted by it was not disproportionate 
to the evil avoided, — R. v . Mahomed, 
[1938] A. D. 30.— 0. AF. 

sg. Knowledge of law not presumed .) — 
There is no legal presumption that 
every person knows the law. — R. v. 
Walker, (1938) 3 D. L. R. 516; 
O. B. 030 ; 70 C. O. O. 238.— OAN. 


PART I. SEOT. 2, SUB-SECT. 2.— B. 

a (p. 84) 1. Weioht* dt Measures 

Ad. JL B. C ., 1927, a 63.] — Men* rea 
is not an essential element of the offenoe 
created by sect. 63 of Weights Sc 
Measures Act, R. S. O.. 1927, which 
penalises the selling or delivering of 
anything by weight, measure or number 
which is short of the quantity ordered 
or purchased.— R. (Gbindey) 9. Pi»- 
oly Wiggly Canadian. Ltd., [1988] 
IW.W.K. 475 ; 4 J>. L R. 491: 90 
0.0.0.104; 41 Man. L. R. 349.— CAN. 
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72. Add. Annotation a : — Diitd. Fare? v. Welch, 
[1920] 1 K. B. 388. Folld. CotteriU v. Penn, 
[1930] 1 K. B. 63. 

72a* .] — Held: above sect* applies the 

general law of larceny to pigeons so far as it 
does not apply to them already : ft con- 
sequently, a laker who honestly believed the 
pigeon taken to be his own was not within 
the sect. — F arey v. Welch, [1929] 1 K. B. 
888 ; 98 L. J. K. B. 318 ; 140 L. T. 660 ; 
93 J. P. 70 ; 46 T. L. R. 277 5 27 L. G. R. 
163; 28 Oox, 0. 0. 004, D. O. 

Annotation : — Expld. ft Diatd. OotterOl v. Penn, [1930] 1 
K. B. 53. 

72b. .] — To an information under 

Larceny Act, 1861 (c. 90), s. 23, for unlaw- 
fully ft wilfully killing a house pigeon it is not 
a defence, either that deft, killed the pigeon 
honestly believing that it was a wild pigeon 
which he might lawfully kill, or that he killed 
it because He entertained an apprehension 
that, although it had not as yet done so, it 
might possiblyproceed to damage his crops. — 
COTTERILL v . Penn, [1930] 1 K. B. 63 ; 105 
L. J. fc, B. 1 ; 163 L. T. 377 ; 99 J. P. 278 ; 
61 T. L. R. 459 ; 79 Sol. Jo. 383 ; 33 L. G. R. 
307 ; 30 Cox, C. C. 258, D. C. 

72c. Refusal to maintain wife ft family.] — It is no 
defence to a charge of “ wilfully refusing ft 
neglecting to maintain ” a wife & family, 
whereby they have become chargeable to the 
common fund of a union, that the husband 
bond fide but erroneously believed that lie 
was not legally bound to maintain them in 
the circumstances. Mena rea is immaterial. 
— Biggs v . Burridgb (1924), 89 J. P. 75 ; 
22 L. G. R. 555, D. 0. 

80. Add. Annotation : — Consd. Gaumont British 
Distributors, Ltd. v . Henry, [1939] 2 All E. R. 
808. 

81. Add. Annotation : — Consd. Gaumont British 
Distributors, Ltd. v. Henry, [1939] 2 All 
E. R. 808. 

82a. Possession of altered passport — Aliens Order 
1920, Art. 18 (4) (d).] — Applt. was convicted 
of being in possession of an altered passport 


without lawful authority contrary to art. 18, 
para. 4 (d), of the Aliens Order, 1920. On 
appeal to quarter sessions it was found as a 
fact that he did not know that the passport 
was altered, but honestly believed, on reason- 
able grounds, that it had been issued to him 
in the ordinary course by the proper authority 
in a foreign country : — Held : by the Div. 
Ct., the requirements of art. 18 are impera- 
tive, ft that, if a person is in fact in possession 
of an altered passport, it is neither necessary 
for the prosecution to prove guilty knowledge 
of the alteration, nor open to Ihe deft, to 
secure acquittal by proof that he did not 
know, ft had no reason to suspect, that the 
passport was altered. — -Chajutin v. White- 
head, [1938] 1 K. B. 500 ; [1938] 1 All E. R. 
159 ; 107 L. J. K. B. 270 ; 168 L. T. 277 ; 
102 J. P. 117 ; 54 T. L. R. 327 ; 82 Sol. Jo. 
175 ; 30 L. G. R. 187 ; 31 Cox, C. C. 28, D. C. 

100. Add. Annotation : — Refd. R. v. Wicks, [1938] 

1 All E. R. 384. 

102. Add. Annotation : — Refd. Orpen v. Hay- 
market Capital, Ltd. (1931), 145 L. T. 614. 

1^2. Add. Annotation: — Retd. Rudd v. Elder 
Dempster ft Co., [1933] 1 K. B. 500. 

122. Add. Annotation : — Refd. Allen v. Whitehead, 
[1930] 1 K. B. 211. 

133. Add. Annotations : — Apld. Allen v. White- 
head (1929), 45 T. L. R.<555. Refd. Gaumont 
British Distributors, Ltd. v. Henry, [1939] 

2 AUE.R. 808. 

134. Add. Annotation : — Refd. Allen v. Whitehead 
(1929), 45 T. L. R. 665. 

135. Add. Annotation : — Refd. Square v. Model 
Farm Dairies (Bournemouth), Ltd., [1938] 
2 All E. R. 740. 

147. Add. Annotation : — As to (1) Refd. Allen v. 
Whitehead (1929), 45 T. L. R. 066. 

150, Add. Annotation : — Refd. Allen v. Whitehead 
(1929), 46 T. L. R. 655. 

187. Add. Annotations : — Refd. R. v . Denyer, 
[1920] 2 K. B. 268 ; R. v. Maughan (1934), 24 
Or. App. Rep. 130. 

177. Add . Annotation : — Consd. R. v. Bateman 
(1925), 94 L. .T. K. B. 791. 


69 1. Notification of contagious disease 
—Public Health Ad, H S. O .. 1914 
(c. 218), s. 55 (1).)-— Where deft., a 
qualified medical practitioner, honestly 
believed that a disease was not com- 
municable : — Held : there was no 
mens rea , ft he oould not be guilty of a 
criminal offenoe. — R. v. Gordon, 
[1924] 2 D. L. It. 858 ; 42 Can. Grim. 
Oas. 26; 64 O. L. R. 855. — CAN. 

o (p. 88) i. .] — Mens rea is an 

essential ingredient of the ollenoe of 
possessing apparatus suitable for the 
manufacture of spirits contrary to 
Inland Revonuo Act. s. 180 (e). This 
does not mean that guilty motive or 
Intention must be shown. Mens rea 
oan be shown by the presumptions of 
fact which may be raised against 
aooused by the nature of the apparatus 
found in his possession ft the circum- 
stances surrounding that possession.- 1 — 
B. (Jackson) «, Hutohinhon, (1925) 
IW.W.R. 744,— OAN. 

sb. Keeping beer over legal strength — 
Ontario Temperanoe Act, 1916 (c. 50), 
t. 40.] — Held; mens rea necessary 
element. — R.v. Hyde. (1925] 2D.L.K. 
958 : 44 Can. Grim. Gas. 1. — CAN. 

•e. .] — Held : mens rea not 

neoessary element.— R. v. Burks, 
[1925] 3 D. L. R. 625 ; 44 Gan. Grim. 
Cas. 234.— CAN. 

si. Using bottle for liquor in correctly 
abelled.] — Held : mens rea essential 


ingredient. — R. v. Savioh (Ont.) (1927), 
47 Can. Grim. Gas. 262.— CAN. 

•j. Branding animal without authority 
of owner — Brand Act. H. 8. 8 .. 1920 
(c. 128). a. 17(6).]— Held: mens rea 
essential ingredient. — Glare r. Lawson 
(Sosk.), [1926] 1 W. W. R. 173: 46 
Can. Grim. Oas. 118.— CAN. 

PART I. SECT. 8, SUB-SECT. 8 —A. 

f j. Driving motor — Breach of 

provisions of Motor Vehicle Act.}-- R. 
v. Doyle (Ont.), [1928] 50 Can. Grim. 
Cas. 233.— CAN. 

PART 1. SECT. 8. SUB-SECT. 8.— B. 
o. Delete the word “ not.*’ 

PART L SECT. 4, SUB-SECT. 1. 

dl. .] — A foreign subject 

comes within the purview of all Aots 
In force in British India, if he chooses 
to come into this country, unless Such 
Act specially exempts him. Ignorance 
of law enforceable In British India 
might be pleaded in mitigation of 
sentence, but affords him no sort of 
privilege or Immunity.— Jitendra- 
nath Ghosh v. Chief Secretary to 
Bengal Government (1982). I. L. R. 
60 Calo. 864.— IND. 

PART L SECT. 4. SUB-SECT. 8. • 
o i. .1— Mistake of fact 

2 


in order to be a defence in criminal 
law must not only be a bond fide belief, 
but must also be a reasonable" belief . 
The standard to be adopted In deciding 
whether mistake of fact is reasonable 
is the standard of the reasonable man 
& the race ft the idiosyncrasies or the 
superstitions or the intelligence of the 
person aooused do not enter into the 

2 ueetion. — R. v. Mbombela, [1933] 
.pp. D. 269.— S. AF. 


PART I. SECT 4, SUB-SECT. 4. 

■g. Poison drunk by wrong person .) — 
Applt. had supplied poison to G„ who 
stated that he required it In order that 
he might poison his wife. O. placed 
the poison in the drinking water in a 
hut usually occupied by his wife. 
Later he discovered that his wife 
would not be occupying the hut but 
that two other persons would be doing 
so. O. had no desire to injure such 
persons, bnt he left the poisoned water 
in the hut ft one of such persons drank 
the water ft died. O. was found guilty 
of murder ft applt. was eonvicted of 
being an accessory before the fact to 
the crime of murder : — Held : applt. 
was not, under the circumstances, 
criminally responsible for the death of 
deoeased.— R. v. Longone, [19381 
A. D. 532.— fl. AF. 
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178. Add . Annotation: — Consd. B. t>. Bateman 
(1926), 94 L. J. K. B. 791. 

180* Add. Annotation : — Refd. B. v. De Montalk 
(1932), 23 Cr. App. Bep. 182. 

181a. .] — (1) The offence of uttering & 

publishing an obscene libel is established as 
soon as the prosecution has proved the 
publication & obscenity of the matter charged, 
& a jury should not be directed that, beyond 
this, they must find an intent to corrupt 
public morals. 

(2) The test of obscenity is that laid down 
by Oockburn, C. J., in R. v. Hicklin , No. 8070, 
41 whether the tendency of the matter charged 
as obscenity is to deprave & corrupt those 
whose minds are open to immoral influences.” 

(3) Semble ; it is a good defence to the 
charge that the publication of matter 
primd facie obscene was for the public good, 
as being necessary or advantageous to religion, 
science, literature or art, provided that the 
manner & extent of the publication does not 
exceed what the public good requires. — 
B. v . De Montalk (1932), 23 Cr. App. Rep. 
182, C. C. A. 

183. Add. Annotation : — Consd. R. v. Walker 
(1934), 24 Cr. App. Rep. 117. 

A. Infants under Seven (p. 63). 

Ready now , 4 4 Infante under Eight ” ( see 
Children & Young Persons Act, 1933 (c. 12), 
s. 60.) 

212. Add. Annotations : — As to (3) Consd. R. v 
Bailey, [1924] 2 K. B. 300. Refd. R. v. 
Southern (1929), 142 L. T. 383. 

229. Add. Annotations: — As to (1) Refd. R. v. 
Kenneally (1930), 22 Or. App. Rep. 62. 
As to ( 2) Refd. Beresford v. Royal Insurance 


Co., [1937] 2 K. B. 197. Generally, Refd. 
Dixon v. Sutton Heath & Lea Green C olli ery, 
Ltd. (No. 2) (1930), 23 B. W. 0. C. 136 ; 
Woolmington v . Public Prosecutions Director, 
[1936] A. C. 462 ; Sodeman v. R., [1936] 
2 All E. B. 1138. 

230a. .] — The Ct. of Criminal Appeal has 

no power to alter the rules in McNaghten's 
Case, No. 229, ante . — B. v . Flavrll (1926), 
19 Cr. App. Rep. 141, C. O. A. 

Annotation Refd. Sodeman e. B., [1936] 2 All E. R. 1138. 

237a. .] — Petitioner, who was a labourer, 

took a young girl for a ride on his bicycle, 
strangled her, tied her hands behind her back, 
stuffed some of her clothing into her mouth, 
& left her for dead. The cause of death was 
suffocation. Petitioner had committed three 
previous murders in very similar ways. 
Petitioner’s defence was that he was insane 
at the time. At the trial two government 
prison doctors & a specialist in mental diseases 
gave evidence in support of that defence. 
No expert evidence on that issue was tendered 
by the Crown: — Held: (1) the law with 
regard to insanity was stated in M'Naghten's 
Case , & there was not to be added to that 
statement another rule that where a man 
knew that he was doing wrong, but was 
forced to do the act by an irresistible impulse 
produced by disease, he could rely upon a 
defence of insanity ; (2) the burden in cases 
in which an accused had to prove insanity 
might fairly be stated as not being higher than 
the burden which rested upon a pltf. or deft, 
in civil proceedings. — Sodeman v. R., [1936] 
2 All E. R. 1138 ; 80 Sol. Jo. 532, P. O. 

244a. S.P. — R. v . Kopsch (1926), 19 Cr. App. 
Rep. 60. C. O. A. 

Annotation : — Refd. Sodoman v. R., [1936] 2 All E. R. 1138. 


PART I. SECT. 6, SUB-SECT. 1.— 
B. (b). 

201 ir. Proof that accused, under 

fourteen — Onus of proof lies on accused.) 
— R. V , SCHNEIDER (SttHk.), [19271 1 
D. L. R. 999 ; [19271 1 W. W. R. 300 ; 
47 Can. Crim. Can. 61. — CAN. 


PART I. SECT. 6, SUB-SECT. 2.— 
B. (b). 

229 xlii. .] — A man may 

appreciate the nature & quality of bis 
deed as an Illegal act, & may yet be 
insane in respect that he fails to 
recognise that the act is morally wrong ; 
& it Is sufficient to Justify a finding that 
accused is incapable of instructing his 
defence that, although sane In ordinary 
matters, be is insane in regard to the 
particular subject-matter of the ebanre 
which is -made against him. — H.M. 
Advocate v. Sharp, [19271 8. O. (J.) 
66.— SOOT. 

229 xiv. .1 — Tola Ram v. 

R. (1927), I. L. R. 8 Lah. 684.— IND. 

229 xv. .] — The word 

” and ” in Criminal Code. R. S. C., 
1927, s. 19, should be construed as 
" or.” — R. v. Jkanotte, {1932] 2 
W. W. R. 283.— CAN. 


e i. — .] — A man may 

be suffering from some form of insanity. 
In the sense in which the word would 
be used by an alienist, but may not be 
•offering from unsoundness of mind, as 
defined in Indian Penal Code, s. 84. 
The law rooognises nothing but 
incapacity to realise the nature of the 
act. Sc, presumes that where a man's 
mind or his faculties of ratiocination 
are sufficiently clear to apprehend 
what he is doing, be must always be 
presumed to intend the consequences 
of the action he takes. — Manx Ram 
9 . R. (1926), 1. L. R. S L ah. 114.— IND. 


PART I. SECT. 6, SUB-SECT. 2.- 
B. (o). 

241 v. .] — Accused, who was 

charged with murder, gave evidence at 
his trial stating that he remembered 
nothing from some time shortly before 
the commission of the crime, when bo 
had a conversation with his wife, until 
come hours afterwards, when he was 
sharged with tho crime in the police 
station. The defenoe was that during 
that period the accused’s mind was 
blank, that he acted unconsciously & 
automatically, that his mind was so 
dissociated from his actions that he 
could not know the nature 8c quality 
of his act, or that it was wrong, & that 
his mind was inactive as a result of 
mental disease, to which he was pre- 
disposed 8c the onset of which was 
attributable to his physical 8c nervous 
constitution 8c the happening of certain 
events. The Jury found him guilty 
8c he was sentenced to death. On 
appeal to the Ct. of Criminal Appeal 
the trial Judge’s charge to the Jury 
was challenged on the ground (inter 
alia) that the Judge did not direct the 

S ’ to the question of “ irresistible 
ulse,” which, It was contended, was 
self a good defenoe in law, that was 
to say, that even if the accused knew 
the nature & quality of his act 8c knew 
it was wrong, ho had a complete defence 
in law If he nevertheless perpetrated 
the crime In obedience tq an uncon- 
trollable or irresistible impulse to do 
the act : — Held : by the Ct. of Criminal 
Appeal, there was no evidence to 
sustain this contention ; It was Incon- 
sistent with the case made at the trial, 
8c the accused’s appeal must be dis- 
missed. — A.-G. v. O’Brien, [1936] 
I. R. 283.— IR. 

246 ill. .] — The driver of a 

motor oar was charged with causing 

3 


the death of a pedestrian by his reck- 
less driving. He stated that he was 
not guilty "In respect that by the 
incidence of temporary mental dis- 
sociation due to toxic exhaustive 
factors he was unaware of the presence 
of deceased on the highway 8c of his 
Injuries 8c death, 8c was incapable of 
appreciating his immediately previous 
& subsequent actions.” It was not 
disputed that the pedestrian’s death 
had been caused oy the excessive 
speed 8c dangerous manoeuvring of the 
car : — Held : it accused was otherwise 
in a condition which Justified his 
driving a car, 8c if, through no fault of 
his own 8c for some cause outwith his 
control 8c which he was not bound to 
foresee, he became either gradually or 
suddenly not master of his action, 
through some mental defect, 8c was In 
that state at the time of the aooident, 
the Jury were entitled to return a 
verdict of not guilty. — H.M. Advocate 
v. Ritchie, [1926] 8. C. (J.) 46. — 
SCOT. 


263 lv. .J— R. v. Brocken- 

shire & Clarkson, [1932] 1 D. L. R. 
156 ; [1931] O. R. 806 ; 56 Can. C. C. 
340.— CAN. 


258 v. .] — The accused was 

found guilty of murder 8c sontenoed to 
death. At the time of bis trial he 
admitted that ho was perfectly sane, 
but bis defence was that wben be com- 
mitted the orime he was insane, 8c 
therefore not responsible In law for his 
act. It was contended on his behalf 
that the trial Judge misdirected the 
Jury as to the onus of proof which 
rests upon an accused who seeks 
to establish such a defenoe, that the 
judge should hare told the jury that 
if the result of the evidence was to 
leave them in doubt as to the sanity of 



Cum 258—888*. English and Empire Digest Supplement. 


856. Add, Annotation : — As to (2) Retd. Wool, 
mington v. Public Prosecutions Director- 
[1936] A. C. 432. 

260a. No higher than in civil proceedings.] — 

Sodhman v. It., No. 237a, ante 

802. Add, Annotation: — As to (1) Consd. R. v. 
Bateman (1926). 94 L. J. K. B. 791. 

806* Add, Annotations : — Ooxisd. K. v, Betts & 
Bidley (1930), 144 L. T. 626 ; R. v. Stone, 
[1937] 3 All E. R. 920. Refd* R. v. Oanham 
(1926), 18 Or. App. Rep. 168. 

869. After this case add : — 

Abolition of presumption.] — See Criminal 

Justice Act, 1925 (c. 86), s. 47. 

408* Add. Annotation : — Apld. Calmenson v. Mer- 
chants’ Warehousing Co. (1921), 90 L. J. 
P. 0. 134. 

417* Add. Annotations : — Consd. A.-0. for Straits 
Settlmt. v. Pang Ah Yew, [1925] A. O. 565. 
Refd. Badman v. R., [1924] 1 K. B. 64. 

481. Add. Annotation : — Refd. Homolka v. Os- 
mond, [1939] 1 All E. R. 164. 

466. Add.' Annotation : — Refd. Lake v. Simmons 
(1926), 96 L. J. K. B. 586. 

476a % Pretence of assistance — Intention to effect 
arrest.} — If several agree to commit a 


burglary, but one communicates the intent 
to an officer, that he may take the other 
two, So the officer is upon the watch accord- 
ingly ; the person who has made that com- 
munication to the officer will not be parUceps 
criminis in the burglary, though he is pre- 
sent when it is committed, <§5 pretends to 
assist the other two, but, in fact, expedites 
their apprehension. Nor will it make any 
difference, though his object in detecting is 
to obtain for himself (by previous agreement 
with the officer) part of a reward that will 
be payable on conviction.— R. v. Danneixy 
A Vaughan (1816), 2 Marsh. 671 : sub nom. 
Dannelly’s Cash, Russ. A By. 310, Ex. Oh. 

478. Add. Annotation : — Refd. Towle v. Improved 
Industrial Dwellings Co., [1931] 1 K. B. 263. 

515. Add. Annotation : — Consd. R. v. Donovan 
(1984), 50 T. L. R. 566. 

528. Add. Annotation: — Refd. R. v. Betts A 
Ridley (1930), 144 L. T. 526. 

628a. Common design to commit robbery 

with violence.} — Where, in pursuance of a 
• common design to commit robbery with 

* violence, one prisoner strikes a blow which 
results in death, A another is present aiding 
A abetting the robbery, as a principal in the 


the accused they should give the 
accused the benefit of the doubt Sc 
find him to be Insane : — Held : that 
contention was unsustainable. Sc the 
direction given to the Jury by the trial 
Judge was in accordance with the 
authorities Sc was dearly right.— 
A.-G. v . Botlak. (1037] I. R. 449.— 
IR.. 

PART L SECT. 6, SUB-SECT. 2.— E. 

279 1. Need not be scientific evidence. ] 
— R. v. MoOoskky. [1937] 2 D. L. R. 
639; 47 Can. Grim. Oas. 192; 60 
O. L. R. 44.— CAN. 

el. .] — R. v . Brookrnshirx Sc 

Clarkson, [1932] 1 D. L. R. 156 ; 
J1931] O. R. 806 ; 66 Can. C. O. 340.— 

PART 1. SECT. 6, SUB-SECT. 3.— A. 

h I. .] — Wart am SinOh v. 

R. (1926), I. L. R. 7 Lah. 141.— IND. 


PART 1. SECT. 6, SUB-SECT. 8.— B. 

297 iv. .J — Evidence of drunken- 

ness falling short of a proved Incapacity 
in accused to form the intent necessary 
to constitute the crime, Sc merely 
establishing that his mind was affected 
by drink so that he more readily gave 
way to some violent passion, does not 
rehut the presumption that a man 
intends the natural oonsequenoes of 
his acts. — S herd Sc Gama v. R. (1923), 
I. L. R. 7 Lah. 50.— IND. 


308 viii. — - — The accused 

appealed from his oonvtotion for 
murder. It had been oontended in his 
defenoe that at the time of his act his 
condition from drink was such that the 
act could not be murder : Sc be alleged 
misdirection by the trial Judge to the 
Jury on this question, which tavclvM 
the law as towhat state of incapacity 
resulting from drink will reduce -a 
crime from murder to manslaughter : — 
Held: in the olronmstanoee of the case, 
an essential question for the Jury was : 
given the existence of some degree of 
oapaolty in the aoottsed, A assuming 
the facts deposed to by Crown wit- 
nesses, it credited, la describing the 
accused's aot In striking the fated blow 
Sc his conduct A expressions before Sc 
after that aot, whether or not he was 
so affected by drink as to be incapable 
of having the intent to kil2 or of having 
the Intent, in reckless disreg ard of r 
to 


injury, " known " to him to be “ likely 
to cause death." That question was 
one upon which the Jury must pass in 
order to enable them to determine the 
existence or non-exJstenoe of the Intent 
in fact. As the trial judge, while 
property directing the jury’s attention 
to the defenoe as put forward by 
aooused’s counsel, that accused was in 
such a state that his mind was not 
functioning, that his " mind was gone," 
that he was Incapable of a degree of 
“ thought " enabling him to be aware 
of the nature of his physical acts, did 
not direct them to the question above 
defined, there should be a new trial. — 
MaoAskilL v. R., [1981] 8. O. R. 330 ; 
3 D. L. R. 166 ; 55 Can. O. O. 81 ; 
revsg., 8. O. tub nom. R. v. MoAbkxll, 
[1931] 1D.L.R. 979.— CAN. 

808 ix. .} — Prisoner was 

indioted for the murder of a police 
officer. The only defenoe was that he 
was so drunk as to be incapable of 
forming an intent Sc therefore was at 
most guilty of man; laughter. The 
judge charged the jury thus : “ What 
you must determine Is if this man can 
show that his mind was so affected by 
the drink he had taken that he was 
incapable of knowing that what he 
was doing was dangerous Sc so likely 
to inflict serious injury. That is your 
test. If upon the whole evidence you 
feel honestly that this man was drunk 
to the extent that he did not know 
what be was doing was dangerous Sc 
likely to cause serious injury, then the 
offence ought to be reduced to man- 
slaughter, but that to tor you " : — 
Held: a misdirection. — R. v. Kova oh, 
[1931] 1 D. L. R. 977 ; 66 O. L. R. 398 ; 
66 Gan. C. a 40.— CAN. 

868 x. R. c. MoAbkxll, 

11930] SM.P.R. 469,— CAN. 

308 xi. .]— In cases falling 

short of insanity a condition ox 
drunkenness at the time of committing 
an offence causing death cad only, when 
it to available at all, have the effect of 
reducing the crime from murder, to 

Can. O. C. 98.— CAN. 

PART 1. SECT. 6, SUB-8KCT. 8. — B. 

4561v. — .1 — Where several 

Join in beating another 


on Mm that to mM shortly after *to 
beating, all are guilty of the offence of 


er with 

serious Injuries 


murder without distinction. — R. v. 
Umkd (1928b I. L. R. 45 All. 727.— 
IND. 9 

456 v. .] — The doing to 

death of one person at the hands of 
several persons, in olronmst&noes in 
which it oouid never be known by which 
hand life was actually extinguished, 
amounts to murder. Sc not merely 
attempted murder, on the part of 
each of the persons oonoemed. — 
Ghosh e. R. (1924), 41 T, L. R. 27; 
L. R. 62 Ind. App. 40.— IND. 

PART I. SECT. 6, SUB-SECT. 3.— 
A. (s) L 

fi. Rape — Putting hand over 

girl’s mouth .J — R. v. Hewston Sc 
Goddard (1930), 55 Can. C. O. 13. — 
CAN. 


PART I. SECT. 


r. e. s 

A. lb). 


SUB-SECT. 8.— 


h 1. . 1 — The mere standing by 

ready to render assistance if necessary 
In the commission of a crime is enough 
to constitute aiding Sc abetting, as the 
fact that help Is at hand is of assistance 
to the actual perpetrator Sc facilitates 
the commission of the crime. — R. v. 
Mbandb, [1983] A. D. 382.-8. AP. 

PART I. SECT. 6. SUB-SECT. 8.— 

B. U). 

n i. .] — A person cannot be said 

to have aided Sc abetted another, where 
the latter had no consciousness of his 
act Sc exercised no volition in the 
matter. — R. », Rasool, [1924] App. D. 
44.-8. AF, 

oil. .y—Held ; it did not follow 

as a matter of law that, if appot. aided 
Sc abetted the shopbreaking by keeping 
watch outside, he was criminally re- 
sponsible for the homicide committed 
by bis confederates within* Whether . 
it followed from the facte was a 
question for the jury, depending on the 
conclusion they drew as to the nature 
of the plan to which he lent his aid 
& as to hto knowledge of hto con- 
federate's intention. — Brennan v. R. 
(1936), 65 O. L. R. 958 ; 42 Argus L. R. 
818 ; 10 A. h. J. 116. — A US. 

518 L Laroeny .] — To sustain a eon- 
several tort 


that ea ch 

ST*. Rjc±. STTHIT M 

M. P. R. 71; M fain. 0. 0.97.— OA1I. 
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second degree, both are guilty of murder, 
although the latter may have consented to 
the use of only a limited degree of violence 
A the former may have departed from the 
agreed method of attack. — R. v. Betts A 
Ridley (1030). 144 L. T. 626 ; 22 Or. App. 
Rep. 148 ; 20 Oox, 0. 0. 250, 0. O. A. 

Annotation .* — Refd. XL v. Martin, Anacll ft Ron (1934), 
94 Or. APP* Hop. 177.. 

572a. — .] — To convict a co-deft. of 

more than one crime on the ground of common 
design there must be satisfactory evidence 
that the concert extended to each such 
crime. — R. v. Short (1032), 23 Or. App. Rep. 
170, O. O. A. 

611. Add . Annotation : — Apld. Gough v. Rees 
(1920), 46 T. L. B. 10ST 

612. Add. Annotation: — Dlstd. Gough v. Rees 
(1020), 46 T. L. R. 103. 

618. Add . Annotation : — Apld. Gough v. Rees 
(1020), 46 T. L. R. 103. 

618a. Overloading omnibus — Railway Passenger 
Duty Act, 1842 (o. 70), ss. 18, 15.]— The 
conductor of an omnibus was convicted of 
permitting the omnibus to be overloaded con- 
trary to Railway Passenger Duty Act, 1842 
(c. 70), s. 18, which by sect. 16 imposed a 
penalty for this offence on the driver, 
conductor, or guard.” His employer was 
not present at the time : — Held : the employer 
was liable to be proceeded against for 94 aiding 
A abetting, counselling A procuring ” the 
commission of the offence. — Gough v. Rees 
(1020), 142 L. T. 424 ; 04 J\ P. 63 ; 28 L. G. R. 
32 ; 46 T. L. R. 103 ; 20 Cox, O. C. 74, D. O. 

616. Add. Annotation : — Apld. Allen v. Whitehead 
(1020), 46 T. L. R. 666. 

616a. .] — Reap., the proprietor of a 

refreshmentrhouse was charged with harbour- 
ing prostitutes contrary to Metropolitan 


Police Act, 1880 (o. 47), s. 44. It was proved 
that, though reap, received the profits of the 
business, he did not manage it, but left it in 
charge of a manager, to whom he had given 
express instructions not to allow prostitutes 
to assemble on the premises. Keep, only 
visited the premises once or twioe a week, 
A there was no evidenoe that any offence had 
been committed in his presence or with his 
knowledge : — Held : having delegated all 
his authority to the manager A become a 
mere absentee, he was responsible for the 
acts of the manager, A was liable to con- 
viction. — Allen v. Whitehead, [1080] 1 

K. B. 211 ; 00 L. J. K. B. 146 ; 142 L. T. 
141 ; 04 J. P. 17 ; 46 T. L. R. 665 ; 27 

L. G. R. 652 ; 20 Oox, 0. 0. 8, D. 0. 

Annotation .—Reid. Wilson v. Murphy, [1937] 1 All E. R* 

316. 

708a. Not supported by evidenoe that de- 

fendant accessory after the fact.]— R. v. 
Fitzpatrick, No. 40a, ante. 

732a. .] — R. v. Fitzpatrick, No. 40a, ante . 

750. Add, Annotation : — Apld. R. v. Woods (1080), 
143 L. T'. 311. 

751. Add, Annotation : — Consd. R. v. Woods 
(1930), 143 L. T. 311. 

751a. .] — On a charge of attempting to obtain 

by false pretences, ** intent ” A “ attempt ” 
must be carefully distinguished. — R. v. 
Punch (1927), 20 Or. App. Rep. 18,0. O. A. 

751b. .] — Two letters were written by the 

accused to a man who had advertised for a 
situation A were sent to him by post. The 
letters, which were couched in obscene A 
lecherous terms, purported to be written by 
a woman, A invited the recipient to come to 
the place where the accused lived, A to have 
immoral relations. The recipient, on reading 
them, believed they were written by a woman. 


PART I. SECT. 6, SUB-SECT. 8.— 
B. (b). 

630 1. Manslaughter — Death in a fight.] 
— R. v . Silvkeubtonb,J1931] 3D.L.R. 
760 ; O. R. 50 ; 66 Can. O. O. 270.— 


680 II. Wife drowning herself dr 
children — Husband present dr conniving . ] 
—The prisoner was charged with the 
murder of his wife ft their two young 
children, who met their deaths by 
drowning. The jury asked to be 
directed as to the responsibility of 
the prisoner on the assumption that 
his wife took the children Into the 
water without his assistance, while 
he stood by “ conniving to ” the act. 
The jury found the prisoner guilty of 
the manslaughter of his wile ft the 
children : — Held : the verdicts of 
manslaughter of the children should 
stand; the verdict of manslaughter 
of the wife should also stand. The 
legal result of that finding was, in the 
uueumstanoes, that the accused was 
guilty as a participator or principal 
in the second dome. — R. v. husbhll, 
J1993J V. L. rTJJ? ; Argus L. R. 76.— 

. sd. Assault.] — M. assaulted S. with 
intent to rob him. D. was not present 
at the assault, but there was evidenoe 
that fee had been seen earlierinthe 
evening driving In his oar with M» that 
M* when pursued by 8., immediately 

after the assault, took refuge in V.i 

asm , In which D. was then s ea t e d , ft 

which was stationary by the roadside, 

with Its fights off. in a dark spot <* 

to . where the assault had been c 

mitted t—Hsld : the jury was i 

to taw the inference that the 


was committed in pursuance of a 
oommon purpose agreed upon by M. ft 
D — M. ft D. R. v. Dunn (1936). 80 
8. R. N. 8. W. 210 ; 47 N. 8. W. W. N. 
79.— AUS. 

sg. Murder — Attempt to kidnap.] — 
In a charge of murder an accomplice 
in a kidnapping needs no corroboration. 
Homicide committed during an at- 
tempt at kidnapping is murder. — R. 
v. Bannister (Arthur), [1938] 2 
D. L. R. 795 ; 66 Can. O. O. 38 ; 10 
M. P. R. 391 ; 6 F. L. J. (Can.) 4.— 
CAN. 

■h. .] — An accomplice to 

kidnapping cannot be held for murder 
committed by another accomplice in 
the absence of proof of oommon In- 
tention or purooee.-— R. v. Bannister 
(Daniel), [1036] 3 D. L. R. 540 ; 10 
M. P. R. 422 ; 66 Can. O. C. 352 ; 6 
F. L. J. (Can.) 52.— CAN. 

PART L SECT. 8. SUB-SECT. 3.— 
B. (7) ii. 

ss. Common design to escape — Shoot- 
ing with intent to murder by one. 1 — The 
mere fact that two men were attempt- 
ing together to escape arrest does not 
justify a conviction of both of them for 
an offence committed by one in resist- 
ing apprehension*. — XL t>. Soott ft 
KjlliokT [1031 J f W. W. R. 194.— 
CAM. 

PART L ‘SECT. 6, SUB-8E0T. 4. — P. 

698 i. May be indkted as principal.] 
-An ao e essc w T before the faotfo % 
' ®y may be indicted as a principal, 
if It is sought to prove that he was 
aoeemoey sc not a principal ft is 
smentlaf part of theOwwn case 
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to prove that there was a felony com- 
mitted. — R. v. See Lun ft Welsh 
(1922), 32 8. R. N. 8. W. 863; 49 
N. 8 . fa. W. N. 116.— AUS. 

PART 1. SECT. 6, SUB-SECT. 6.— B. 

7841. Indictment as accessory to 
murder — Acquittal of principal .] — A 
husband was found guilty on a charge 
of being an accessory after the fact to 
the murder of a child by his wife. 
The wife was subsequently charged 
with the murder ft acquitted : — Held : 
the acquittal of the wife was not suffi- 
cient ground for quashing the con- 
viction of the husband. — R. v. Wil- 
liams ( 1032 ), 82 8. R. N. 8. W. 604 ; 
49 N. S. W. W. N. 144.— AUS. 


PART 


L SECT. 8, SUB-SECT. 
1. fa). 


760 v. .J— R. v. Rump. [1929] 

9D.L.R. 824 ; 1W.W, R. 649 ; 61 
Can. Grim. Gas. 236 ; 41 B. 0. R. 86.— 
CAN. 

sd. Overt act followed by change of 
mind .] — Where the prisoner has so 
far prosecuted his criminal purpose as 
otherwise to be guilty of an attempt, 
he is not exculpated by the fact that 
owing to a mere change of mind he 
desists, of his own free will, from 
completion of his purpose. With 
intent to break ft enter a shop, a con- 
federate of the prisoner climbed to a 
suitable position ft inserted a lever 
under a window. Before he exerted 
any foroe on the lever he changed his 
mind ft descended : — Held : the acts 
were sufficient to constitute an attempt 
to break ft enter the shop. — R. v. 
Page, [19831 V. L. R. 351; 

L. R. 374.— AU1. 


Rep. 41, 0. 0. A. 

751o. R. v, Freedman, No. 10779a, post. 

755. Add . Annotation : — Reid. R. v. Punch (1927) 
20 Or. App. Rep. 18. 

750. Add. Annotations: — Apld. R. v. Woods (1930), 
143 L. T. 311. Reid. R. v. Punch (1927), 20 
Or. App. Rep. 18. 

782. Add. Annotation : — Reid. R. v. Manley (1932), 
97 J. P. 6. 

788a. Of first marriage — Bigamy.] — A., a 

married woman, in the lifetime of her hus- 
band, married *B., who was a widower, B. 
having been the husband of A.’s deceased 
sister : — Held : if B. knew at the time of 
his marriage with A. that she was a married 


• XJXOUXXVV /, <7 1 tf • X • U. X 1V1U. 

. R. v . Berg, Britt, Carrd & Lummies (1927), 
20 Or. App. Rep. 38. 

862a. Conspiracy to procure admission to Inn of 
Court — Forged certificates.] — The Benchers 
of the Inns of Ot. owe a duty to the public in 
respect of admission to* the Bar : therefore a 
fraud committed upon them to procure such 
admission is a mischief against public policy 
none the less because its intent is not to pro- 
cure money for the offender. — R. v . Basset 
(1931), 47 T. L. R. 222 ; 75 Sol. Jo. 121 ; 22 
Cr. App. Rep. 160, C. O. A. 

902. Add. Annotation : — Retd. R. v. Gordon (1925), 
133 L. T. 734. 

912a. .] — On a prosecution for a crime 


PART 1. 


SECT. 6, SUB-SECT. 
B. (b). 


768 vl. .]— B. v. Duffy, [1031] 

4 M. P. R. 81 : 87 O. O. O. 188.— CAN. 

PART I. SECT. 6. SUB-SECT. 6.— C. 

7721. Lxability for attempt — Larrmy.) 
— R. v. Shaid, [19261 3 D. L. R. 6/i3 ; 
[1926] 2 W. W. R. 819: 48 Can. Prim. 
Cw. 209 ; 38 Man. L. R. 64.— CAN. 

778 11. .] — Accused was 

convicted of attempting: to steal money 
from the person of a man In a public 
street. It was proved that tbe accused 
put hie hand towards the man's pocket 
with the object of stealing money 
therefrom, but It was not proved that 


necessary to prove the existence of 
anything which could have been stolen ; 
8c conviction sustained. — Lamont v. 
Strathkrn, [1983] 8. O. (J.) 33. — 

SCOT. 

PART 1. SECT. 8. SUB-SECT. 8.— D. 

sf. Charge t >/ aeeault with intent to 
commit rape- — A mounts to charge of 
attempted rape.) — R. v. MacIntyre 
(1923), 43 Can. Crim. Cas. 356.— CAN. 

eg- Where fuU offence not proved .) — 
Where oomplete commission Is not 
proved, the depositions must be con- 
sidered de novo in deciding whether 
the evidence establishes an attempt. — 
R. v. OUTT, [1937] 1 D. L. R. 238 ; 67 
Can. C. O. 240.— CAN. 


PART 1. SECT. 6, SUB -SECT. 7.— A. 

h i. . 1 — Eveiy person of 

legal responsibility who knowingly 6t 
voluntarily oo-operatee with, or aids 


or assists or advises or encourages 
another in the commission of a crime 
is an accomplice, without regard to 
the degree of his guilt. — R. v. Gal- 
lagher, [1924] 4 D. L. R. 1069; 3 
W. W. R. 357.— CAN. 

h ii. .] — An accused may 

be convicted on a charge of counselling 
on offenoe, although the person 
counselled did not actually commit the 
offence. — R. e. Yek Jam Hong (Sask.), 
[19291 1 D. L. R. 179; 50 Can. Grim. 
Cas. 372 ; [1928J 3 W. W. R. 490.— 
CAN. 

h HI. .]— Under sect. 69 (d) 

ot Criminal Code a person who counsels 
another to commit an offenoe Is gruilty 
of the substantive offenoe of counsel- 
ling, even though the offenoe counselled 
is not committed or attempted. — R. 
v. Gordon Sc Gordon, [1987] 2 
W. W. R. 455.— CAN. 


PART L SECT. 6, SUB-SECT. 8.— A. 

s i. .] — Conspiracy cannot exist 

unless two or more persons are parties 
to an agreement to do an illegal act, 
or to do a legal act illegally, both know- 
ing, or being deemed to know, that the 
carrying ont of the purpose involves 
the commission of on Indio table offenoe. 
— R. v. Segal. [19251 4 D. L. R. 762 ; 
Q. II. 39 K. B. 436.— CAN. 

s 8. What amounts to — Conspiring 
with another ignorant of intended fraud , . ] 
— R. V. Sxguire (Ont.) (1928), 49 Can. 
Crim. Cas. 266.— CAN. 

•k. Conspiracy to effect public mis- 
chief. 1 — Conspiracy to effect a public 
mischief, or to prevent the administra- 
tion of Justice, is a crime at oommon 
law, — R. v. Q&xxmm. J1935] 4D.L.R. 
447 ; 64 Can. O. O. 224 ; 60 B. 0. R. 
179.— CAN. 


PART 1. SECT. 6, SUB-SECT. 8.— C. 

831 I. One alone cannot conspire .] — 
There can be no conspiracy unless two 
or more minds are ad idem as to their 
object. — Harris v. R. (1927), 48 

N. L. R. 330.— 8. AF. 

835 i. Uust»and wife .) — Husband 
Sc wife cannot conspire together so as 
to be guilty of the crime of conspiracy. 
— R. v. McKechie. [1926] N. Z. L. IU 
1. — N.Z. 

sm. Separate charge against one .) — 
One party to a conspiracy to commit a 
criminal offence may be separately 
charged. — Re Regan, [1939] 2 D. L. R. 
135 ; 71 O. C. O. 221.— CAN. 


PART I. SECT. 6, SUB-SECT. 8.— N. 

881 11. .] — Although con- 

spiracy to commit a crime, being in 
itself an indictable offenoe, may be 
charged alone in an Indictment Sc inde- 
pendently of the crime conspired to be 
committed. It is nevertheless necessary 
that a count charging conspiracy alone, 
without the setting ont of any overt 
act, should describe it in such a way ' 
as to contain in substance the funda- 
mental ingredients of the particular 
agreement which Is charged, or, in 
other words, in suoh a way as to specify 
in substance, the specific transaction 
intended to be brought against the 
accused. — Brodeb v. R., f 1936] 8. C. R. 
188 ; 3 D. L. R. 81 ; 65 Can. C. C. 
280.— CAN. 

894 It. .] — R. v. Book- 

halter Sc Lanin, [1924] ID. LR. 
122; 42 Can. Crim. Oas. 186.— CAN. 

894 III. — R. «. Pobtkb Sc 

Marks (B. G.), [19281 4 D. L. R. 826 ; 
50 Can. Crim. Oats. 399.— CAN. 
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VoL XIV.— Criminal Law. Omm 918a— 1088. 


the proof whereof is supposed to consist 
wholly or in part of evidence of a conspiracy 
entered into by the party then indicted, & 
under trial, so that the conspiracy is to be 

f iven in evidence against him, general evi- 
ence of the existence of the conspiracy 
charged, may be received in the first instance, 
though it cannot affect such deft., unless 
brought home to him or to an agent em- 


ployed by him. — T he Queen's Case (1820), 
2 Brod. & Bing. 802 ; 129 E. B. 983. 

930. Add. Annotation : — Held. R. v. Luberg (1926), 
135 L. T. 414. 

983a. Though no dlreet communication 

between oonsplrators.l — R. v. Meyrick, R. 
v. Ribuffx (1929), 4d T. L. R. 421 ; 21 Or. 
App. Rep. 94, 0. 0. A. 


Part II. — Original Criminal Jurisdiction. 


960a. .] — Grey's (Lord) Case (1541), 1 

State, Tr. 439. 

961a. Right of Scotch peer.] — San char’s (Lord) 
Case (1612), 9 Co. Rep. 117a ; 77 E. R. 902 ; 
sub nonL Sanquire’s (Lord) Case, 2 State 
Tr. 743. 

Annotations : — Oonsd. R. t>. Graham (1791), 2 Leaoh, 547* 
Retd. Clarendon*® Case (1667), 6 State, Tr. 291. 

967a. Not by articles exhibited by peer in 

House of Lords.] — Clarendon's (Earl) 

Case (1667), 6 State, Tr. 291. 

975a. .] — Somerset's (Duke) Case (1551), 

1 State, Tr. 515. 

985a. Right to take advice of judges as to sub- 
mission of defence.] — De Clifford’s (Lord) 
Trial, [1936] W. N. 4 ; 81 L. Jo. 00. 

986. Add. Annotations: — Consd. R. v. Judge, Exp. 
Isle of Ely Justices, [1931] 2 K. B. 442. 
Refd. R. v. Edwards, Ex p. Welsh Church 
Temporalities Comrs. (1933), 49 T. L. R. 
383. 

989. For “ R. v . Elliot ” read “ R. v. Elliot, 
Hollis & Valentine.” 

Add. Annotations: — Refd. R. r. Paty (1704), 

2 Ld. Raym. 1105 ; Burdett v. Abbot (1811), 
14 East, 1. 

990. Add. Annotation : — Refd. R. v. Graham - 
Campbell (Sir), Ex p. Herbert, [1935] 1 K. B. 
594. 

991. Add. Annotation: — Consd. R. v. Cory, [1927] 
1 K. B. 810. 

992. Add. Annotation: — Refd. Leyton U. O. v. 
Wilkinson, [1927] 1 K. B. 853. 

1005. Add. Annotation : — Refd. Musical Per- 
formers* Protection Assocn., Ltd. v. British 
International Pictures, Ltd. (1930), 46 

T. L. R. 485. 


1016a. Power to order payment of taxes In respect 
of honorarium payable to clerk of court.]- 
An order made by the Central Criminal Ct. 
directing that any taxes demanded by the 
Inland Revenue authorities in respect of 
an honorarium payable to the clerk of that 
ct. shall be paid by the public bodies by 
which the salaries of the cfc.'s officials are 
payable is not invalid & not in excess of the 
powers of the ct. under Central Criminal Ct. 
Act, 1834 (c. 36). — It. v . Central Criminal 
Court JJ., Ex p. London County Council, 
[1925] 2 K. B. 43 ; 94 L. J. K. B. 479 ; 132 
L. T. 666; 89 J. P. 65; 41 T. L. R. 
269 ; 69 Sol. Jo. 381 ; 27 Cox, O. C. 734, D. O. 

1022a. .]— R. v. Devon JJ., Exp. Public 

Prosecutions Director, No. 1138, post . 

1030. Add. Annotation: — Dlstd. R. v. Teesdale 
(1927), 138 L. T. 160. 

1081. Add. Annotation: — Dlstd. R. v. Teesdale 
(1927), 138 L. T. 160. 

1031a. .] — It is not necessary in 

order that a person may be dealt with as an 
incorrigible rogue under Vagrancy Act, 1824 
(c. 33), s. 5, on a second conviction for any 
of the offences named in sect. 4 of that Act, 
that the previous conviction should use 
the actual words 11 rogue & vagabond,” 
since the statute iteelf provides that a person 
convicted of any of those offences “ shall be 
deemed a rogue & vagabond.'* — R. v. Tees- 
dale (1927), 138 L. T. 160 ; 91 J. P. 184 ; 
44 T. L. R. 30 ; 28 Cox, O. C. 438 ; 20 Or. 
App. Rep. 113, C. C. A. 

1032. Add. Annotation : — Folld. R. v . Dixon, 
Southampton Justices, Ex p. Porteous (1929), 
142 L. T. 597. 


PART l. SECT. 6, SUB-SECT. 8.— O (a). 

921 I. Conspiracy may be Inferred 
from foots proved.}-— R. r. Siminoton 
(B. C.) (1926). 46 Can. Orim. Caa. 249. — 
CAN. 

921 II. 8. P. R. v . Thornton (B. C.) 
(1920), 46 Can. Crirn. Caa. 249.— CAN. 

q L .] — If an Information 

oharges a conspiracy between A., B., 
O. & D., together 8c with E. 8l P. 8c 
others, 8c a oonvictioo finds A. guilty 
of a conspiracy with B. 8c with E. 8c F. 
8c others, the conspiracy on which A. 
Is oonvtoted is not a different con- 
spiracy from the one on which he was 
charged.— R. v. Marino & Crmofi. 
(1927] 2 W. W. R. 468 ; 47 CAn. Crlm. 
Ohs. 548 ; 88 B. C. R. 452.— CAN. 


q u. .] — Where A. is 

charged as a fellow oonspirator in a 
cr ime committed by B. there are two 
elements for the Crown to prove: 
(a) the acts done by B. in the course of 
the commission of |the (crime, 8c (o) the 


complicity of A. in those acts. In 
proving such acts the declarations 8c 
writings of B. in the course of the 
commission of the crime are admissible 
insofar as they are act a 8c not tendered 
as evidence of the truth of their con- 
tents. The writings of B. if so tendered 
are not hearsay. The complicity of 
A. must, however, be proved by evi- 
dence other than the declarations or 
admissions of B. — R. v. Miller, [19381 
A. D. 106.— S. AF. 

PART L SECT. 6, SUB-SECT. 8.— 

O. (o). 

986 x. .1 — The rule of 

evidenoe that, on charges of conspiracy, 
the acts 8c declarations of each oon- 
spirator in furtherance of the common 
object are admissible against the rest, 
is applicable on a charge of bribery, 
since the crime of bribery Involves 
corrupt conduct of. 8c the acting in 
ooncert by. 8c the existence of a common 
purpose between, the persons concerned. 
It is immaterial whether the existence 
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of the common purpose or the par- 
ticipation therein of those alleged to 
have participated in the crime be proved 
first, though either element is nugatory 
without the other. — It. v. Levy, (1929) 
App. D. 312.— 8. AF. 


936 xi. .J — Evidenoe of 

statements made by one oonspirator 
against an alleged oo -conspirator after 
the former bad been arrested held not 
admissible against the latter. — R. v. 
Pepper, [1937] 1 W. W. R. 62 ; l 
D. L. R. 517 ; 44 Man. L. R. 412 ; 6 
L. Jo. 212 ; 67 C. O. G. 311.— CAN. 


PART II. SECT 1. SUB-SECT. 6. 



uas. oi o . — unn. 

sb. .] — When a prisoner has 

elected a speedy trial. Mb consent to 
be so tried, on additional charges 
which it is sought to prefer against 
him, is required only when they are 
not founded on the facts or evidenoe 



Cam 1082&— 1129a. English and Empikb Digest Supplement, 


1032a* Before charge gone Into.] — 

Deft., who waa represented by a solr., was 
charged before a ct. of summary jurisdiction 
with an offence for which, if convicted, he 
would be liable to imprisonment for a term 
exceeding three months. He waa not in- 
formed of his right to trial by a jury on 
appearing before the ct., before the charge 
waa gone into, but he was so informed after- 
wards, when all the evidence had been heard, 
but before the ct. had announced their 
decision. Deft, protested twice by his solr. 
that he could not at that stage be put to 
this election, but on being informed by the 
chairman that if he did not elect, the case 
would be sent for trial, he stated by his solr. 
that he would be dealt with summarily. 
Deft, was then convicted & fined : — Held : 
the proceedings were a nullity as the giving 
of that information to the person charged 
on his appearing before the ct., “ before the 
charge is gone into,” in accordance with 
Summary Jurisdiction Act, 1870 (c. 49), 
s. 17, is a condition precedent to the validity 
of the subsequent proceedings. Accordingly 
the conviction was quashed. — R. v. Dixon, 
Southampton Justices: Ex p. Portbous 
(1029), 142 L. T. 697, 698 ; sub nom. R. t>. 
Hampshire Justices, Ex p. Portbous, 94 
J. P. 70 ; 46 T. L. R. 167 ; 28 L. G. R. 
84 ; 29 Cox, 0. 0. 118, D. 0 

1084. Add. Annotation : — Folld. R. v . Dixon, 
Southampton Justices, Ex p. Porteous 
(1929), 142 L. T. 697. 

1040. Add. Annotation : — Held. Milne v. Comr. of 
Police for City of London, [1939] 3 All E. R. 
399. 


1042. Add. Annotation : — As to (1) Oonsd. China 
Navigation Co. v. A.-G. (1932), 48 T. L. B. 
376. 

1079a. Fraudulent conversion begun abroad— 

Receipt of proceeds In England. J—A fraudu- 
lent conversion begun abroad, even though 
triable there, but completed by receipt of 
the proceeds in this country, is justiciable 
in tins country. — R. v. Lyle (1924), 18 Or. 
App. Rep. 69, 0. 0. A. 

1090. Add . Annotation : — As to (1) Oonsd. China 
Navigation Co. v. A.-G. (1932), 48 T. L. R. 
376. 

1100. Add. Annotation: — Retd. The Fagemes, 
[1920] P. 186. 

1101. Add. Annotation: — Dlstd. The Fagemes, 
[1927] P. 811. 

1124. Add. Annotations : — As to { 2) Held. The 
Fagemes, [1920] P. 186. As to (4) Held. The 
Fagemes, [1920] P. 186. Generally, Retd. 
China Navigation Co. v. A.-G. (1932), 48 
T. L. R. 376. 

1129a. .] — Applt., a British subject, who was 

g cabin boy on board a Chinese Maritime Cus- 
toms cruiser, a foreign armed public ship, 
killed by shooting the captain of the vessel, 
also a British subject in the service of the 
Chinese Govt., while the vessel was in the 
territorial waters of # Hong Kong. Im- 
mediately after the shooting the acting chief 
officer, who had also been shot at & wounded 
by applt., ordered the vessel to proceed to 
Hong Kong, A on arrival there the Hong 
Kong police took applt. to hospital. Extra- 
dition proceedings instituted by the Chinese 
authorities having failed on the ground that 
applt. was a British national, he was at once 


disclosed tn the depositions. — R. v. 
Duff (Sask.), 11920] 1 D. L. R. 158: 

60 Can. Grim. Oas. 846; (10881 3 

W. W. R. 560.— CAN. 

so. .1— R. v. Yvk Jam Hong 

(Bask). (10891 1 D. L. R. 179 : 60 
Can. Grim. Gas. 378 ; (10981 3W.W.E. 
400.— CAN. 

ad. J — R. e. Sfbidel (Alta.) 

(1999). 69 dan. Grim. Gas. 811.— CAN. 

is. — — .1— When a prisoner has 
consented to a speedy trial before the 
district ct. Judge's criminal ot. on the 
charge for which he has been com- 
mitted for trial, he may be so tried 
without any farther consent on any 
other oharge founded on the tacts or 
evldenoe disclosed in the depositions. 
— R. v. Dibderich & Liberty (Alta.), 
[19891 3 W. W. R. 748 ; 38 Gan. Grim. 
Gas. 870.— CAN. 

st. .1 — A good election for a 

speedy trial was held not to bo afieoted 
by the tact that a subsequent election, 
made after a slight oorreotlon In the 
charge, may not have been taken in the 
proper manner. — R. v. Wong Oheun 
BUN. (1030] 1W.W.R. 981.— CAN. 

sh. ,J — When a prisoner has 

elected for a speedy trial on the oharge 
or charges for which he has bean com- 
mitted for trial, his consent to he bo 
tried on additional charges which it la 
sought to prefer against him Is required 
only when they are not founded on the 
facts or evidence disclosed in the 
depositions. — R. e. Goodin, [1984] 
1 W. W. R. 784; 8 D. L. R. 709; 

61 O. a a 353 ; 49 Man. L. R. 399.— 
CAN. 

git, _ Hew trial.] — On appeal by 
the Grown from the acquittal of the 
accused on a speedy trim of a oharge 


trial. The accused was, without re- 
election, tried again before the County 
Ot. Judge's Criminal Ot, & convicted. 
On an application for habeas corpus 
with certiorari in aid : — Held : said ot. 
had become functus officio upon the 
aoquittal of the accused, 6c, In the 
absence of the consent of the accused, 
was without juris diction to re-try 
him. Sect. 1014 (4) of the' Code 
applies only to the case of an " applt. 
convicted ’* ; 6c the fact that In this 
case the Ct. of Appeal did not direct 
the mode of new trial was, presum- 
ably, because it had no power to do so. 
— R. v. Ohow Wai Yam, (1937] 1 
W. W. R. 435 ; mead., [1937] 4. D. L. R. 
660; 69 Gan. 0. C. 86.— CAN. 

aL Right of accused to be tried by 
jury— Receiving stolen property.) — <1) 
Although property alleged to have been 
stolen or to have been received knowing 
it to have been stolen does not exceed 
610 in value & the offences are, there- 
fore, triable summarily by a police 
magistrate under Part VI. of the 
Criminal Code, they are nevertheless 
indictable offenoes 6c need not he 
tried summarily. 

(3) Where there was nothing to 
suggest that the judge was of the 
opinion & he oould not properly be 
of the opinion, that the property 
alleged to nave been received knowing 
it to be stolen did not exceed 6900 in 
value, the ease fell under sect. 67 of 
North-West Territories Act, 1886 
(which Is SHU in foroe). Sc when the 
aroused elected tor a jury trial a jury 
of ate was a properly constituted 
tribunal. (3) When the stolen pro- 
perty alleged to have been knowingly 
received consisted of can cell ed share 

cates with a market value tar in assess 
of 3900, it was not shown that he 


was implicated in any way in the 
erasing of the cancellation marks : — 
Held : it oould not properly be said, 
for the purpose of the application of 
seot. 67, that their value did not exoeed 
6200. — R. v . Dubbnbkrg, [1930] 1 
W. W. R. 717 ; 53 Gan. O. O. 166 ; 24 
Alta. L. R. 416.— CAN. 

PART II. SECT 2, SUB-SECT. 1. 

r L Offence committed before juris- 
diction granted — Trial subsequent to 
Grant,] — K. v. Hsxsler (N. SA [1928J 
3 D. L. R. 221 ; 49 Gan. Grim. Oas. 
341.— CAN. 

PART II. SECT. 2, SUB-SECT. 4.— A. 

sa. Offence within Admiralty juris- 
diction — By alien — Consent to prosecu- 
tion .] — Criminal Code, s. 591, requires 
the consent of the Governor-General to 
proceedings against an alien for 
offenoes within Admiralty jurisdiction. 
This does not apply to offenoes against 

S irovinoial statutes. — R. v. Flahact. 
1935] 9 D. L. R. 685 : 9 M. P/RT 32 ; 
13 dm. G. O. 308.— CAN. 

PART II. SEOT. 8, SUB-SE0T. 4. — B. 

g 1. Arrival in Calcutta— Juris- 

diction of magistrate.] — When some 
sailors committed an offence on board 
a British ship on high seas, which sub- 
sequently arrived in Calcutta, the Chief 
Presidency Magistrate bad jurisdiction 
under Merchant Shipping Act, 1894 
(o. 60), as. 684, 686, to entertain a 
complaint against them. In the absence 
of evidence to show, that they wave 
not In Calcutta at the time. In any 
oaaa, whan the accused surrendered 
before the ct* It had Jurisdiction to 
pro ceed w ith the trial,— B engal 

SUPSBXNTZNDXNT * RXMXMBBANgBB 

of laeit iitiitt v. RAjaam (1989). 
LL.R.40 Gala. 44.-SK { 
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re-arrested & charged with murder “ in the 
waters of this colony.” He was eventually 
convicted & sentenced to death, the acting 
chief officer ft three of the crew of the Chinese 
cruiser having given evidence for the pro- 
secution at the trial. On appeal by applt., 
alleging that the local British Ct. had no 
jurisdiction in the matter : — Held : a public 
armed ship in foreign territorial waters is not, 
& is not treated as, a floating part of the 
territory of her own nation. The immunities 
which, m accordance with the conventions of 
international law, are accorded to a foreign 
aimed public ship & its crew & its contents do 
not depend upon an objective exterritoriality, 
but on an implication of the domestic law, & 
flow from a waiver by the local sovereign of 
his full territorial jurisdiction. Those im- 
munities are conditional & can themselves 
be waived by the nation to which the public 
ship belongs. The Chinese Govt., not in fact 
having made, as they could have done, a 
diplomatic request for the surrender of applt. 
after the failure of the extradition proceed- 
ings, & having subsequently permitted 
members of their service to give evidence 
before the British Ct. in aid of the prosecu- 
tion, plainly consented to the British Ct. 
exercising jurisdiction, & such jurisdiction 
was therefore validly exercised.— Chung Chi 
Cheung v. B., [1939] A. C. 100 ; [1938] 4 
All E. B. 786 ; 108 L. J. P. O. 17 ; 100 L. T. 
148 ; 56 T. L. B. 184 ; 83 Sol. Jo. 72. 

1188. For the existing paragraph in original 
volume substitute the following paragraph : — 

.] — a person on 

board one of His Majesty's ships, which was 
then in commission ft lying in the tidal 
waters of the Firth of Forth shove the Forth 
Bridge, was alleged to have committed 
larceny as a clerk or servant to the Navy, 
Army ft Air Force Institutes. He was 


placed under arrest by an executive officer 
of the ship, ft, some days later, by which 
time the vessel had arrived in Torbay, he 
was apprehended by the Devon police ft 
charged before the justices, who committed 
him for trial at the Devon quarter sessions. 
The indictment charged an offence contrary 
to Larceny Act, 1910 (c. 50), s. 17 (1) (a), 
committed on the high seas. Prisoner was 
arraigned ft pleaded not guilty ft a jury was 
impanelled, but quarter sessions declined to 
proceed with the indictment upon the ground 
that Larceny Act, 1801 (c. 90), s. 115, which 
was said to give them jurisdiction, did not 
extend to offences committed in estuaries or 
rivers in Scotland, ft that the offenoe charged 
was properly triable only by the Scottish 
eta. * — Held : quarter sessions had jurisdic- 
tion to try the indictment inasmuch as it 
alleged an offence which, by virtue of Naval 
Discipline Act, 1806 (c. 109), was committed 
within the jurisdiction of the Admlty. of 
England, ft therefore, being an offence men- 
tioned in Larceny Act, 1861, it was triable, 
under sect. 115 of that Act, in the oounty 
where the offender was apprehended. — B. 
v. Devon JJ., Ex p. Public Prosecutions 
Director, [1924] 1 K. B. 503 ; 93 L. J. K. B. 
284 ; 130 L. T. 040 ; 88 J. P. 73 ; 40 T. L. B. 
218 5 68 Sol. Jo. 422 ; 27 Oox, C. G. 693, D. 0. 


, Sub-sect. 2. — Statutory Provisions. 

(Vol. XIV., p. 147.) 

See, note, Criminal Justice Act, 1925 
(c. 86), s. 11. 

Sub-sect. 3. — Change op Venue. 

(Vol. XIV., p. 150.) 

See, now, Criminal Justice Aot, 1925 (c. 86), 

s. 11 (1). 


PART IL SECT. 2, SUB-SECT. 5. 

o L .) — Sect. 591 of the Criminal 

Code does not apply to an offenoe com- 
mitted on a ship moored at Lapointe 
Her In Bnrrard Inlet. 

Even where the sect, applies, the 
leave of the Governor-General Is 
effective If obtained before the com- 
mittal of the accused for trial. — R. v. 
Fubdzawa (No. 2), £19301 1 W.W.R, 
953, 955 : 53 Can. G. O. 398 ; 42 
B. 0. R. 541. 548.— CAN. 

PART II. SECT. 8, SUB-SECT. 1.— A. 

1148 iv. .1 — Accused, 

charged with inflicting grievous bodily 
harm, was arrested on a warrant ft 
brought before two Justloee for sum- 
mary trial in a judicial district other 
than that In which the offenoe was 
committed. Justices of the peaoe in 
Saskatchewan have Jurisdiction as such 
throughout the Province. He pleaded 
to the charge ft made his defence, ft 
it was not until he appealed from his 
conviction that he objected to. the 
Place of trial : — Held : applying 
Criminal Code, s. 577. applt. was 
property ohazged ft tried, even, if 
e. 884 did apply ; ft even if he had a 
right to be tried In the district where 
the offence was oommitted, his objec- 
tion to the place of trial was raised too 
late.— R, «. Roberts. £1928] 1 D. J*. JEU 
280 : 49 Oan. Grim. das. 171 si 22 Saak, 
Littii [um S W. W. R. 84*.— 

1182 L Where act is cud of omission — 


Buibeeslement — Non-accounting for 
money received — Place to which account 
should have been rendered.} — In a case 
of criminal breach of trust by a servant 
whose duty it Is to render account at 
one place, ft there is no evidence to 
show where the alleged misappro- 
priation was oommitted other than the 
fact of non -accounting, the venue may 
be laid in the place where the accused 
failed to account. If, however, there 
is evidence to show where the mis- 
appropriation was oommitted, the 
venue must be laid either in that place 
or the place where the property was 
received or retained. In the latter 
case there is no alternative venue in 
the place where the account was to be 
rendered. — Paul dk Flondob v . 
Kmperob (1931), I. L. R. 59 Calc. 92. 
— IND. 

PART II. SECT, SUB-SECT. 1.— 
0. (a). 

t I Held .* a letter 

written by daft, from a city In 
Pennsylvania to Ontario, enclosing 
money for travelling expenses ft con- 
taining instructions to proceed to 
Montreal, was deft/s aot oommitted 
in Ontario, ft a taking ft enticing away 
within soct. 318 of the Code. — R. e. 
Lorres (1928). 45 Can. Crlm. Oaa. 
390 j 60 0. L. R. 85. — CAM. 

PART It SECT. 3. SUB-SECT. 1.— 
0. (b). 

e 1. .] — Where an 

offenoe charged is the fraudulent con- 


version of securities which consists 
of a continuity of acts, ft where the 
beginning of the operation was in one 
oounty, ft the continuation ft com- 
pletion in another county, the accused 
may be prooeeded against in either 
oounty. — R. v. Solloway, [1934] 
O. R. 31 ; 61 O. O. O. 297.—GAN. 

PART II. SECT. 8, BUB-SECT. 3. 

1264 xvt. 


*R. 

Bbuob (1927), 47 Gan. Grim, f 


v. Ds 

J9HUUJ8 |&gg| /i VI lANit VI1UM Gas. 311 ; 
60 O. L. R. 277.—OAN. 

1264 xvil. .1 — A change of 

venue will not be granted on the ground 
of local prejudice against the accused 
unless It plainly appears that such 
prejudice exists as will prevent a fair 
ft impartial trial being had at the place 
where the offenoe is alleged to nave 
been oommitted. — R. v. Bronfman, 
[19301 1 W. W. R. 382 : 53 Can. C. C. 
32 ; 24 S. L. R. 321.— -CAN. 

sd. Appeal from refusal to change — 
British Columbia .J — Accused was con- 
victed at Prince Rupert on a charge 
of murder. The Supreme Ct. of Canada 
on appeal set aside the oonvlction ft 
ordered a new trial. An application 
was then made by aooused to change 
the venue ft was dismissed. An appeal 
from the order was dismissed for want 
of Jurisdiction, as no appeal has been 
provided for by the Dominion Statute 
nor by the law of England applicable 
to this province. — R. v. Banket (1917), 
49 Can. Grim. Gas. 196 ; 39 B. O* R. 
247.— CAN. 
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Omm 1268 — 1846a. English and Empire Digest Supplement, 


Part III.— Limitation of Time for Criminal Proceedings. 

1269. Add. Annotation .—Apld. R. v. Hewitt (1625), 89 J. P. Jo. 721. ' 


Part IV— Bail. 


1884a. Estreatment — Removal 
Stewart (1981), 23 Or. 
0. O. A. 


of.) — R. v. 
App. Rep. 82, 


1887. Add . Annotation : — Apld. JBx p. Hatry, 
(1929), 168 L. T. Jo. 303. 

1845a. .]— Ex p . Hatry (1929), 

168 L. T. Jo. 303. 


PART III. SECT. 1. 

so. Offence for which penalty one 
year *e imprisonment .} — A prosecution 
for an offence tinder a sect, of a Com- 
monwealth Act for which the only 
penalty provided is imprisonment for 
one year, may be commenced at any 
time after the commission of the 
offence . — Re Huntley, Exp. O ’Regan 
(1034), 61 N. S. W. W. N. 93.— AUS. 

so. Vicennial prescription — Scotland .1 
— The vicennial prescription of crime 
does not form part of the law of 
Scotland. — Sugdkn v. H.M. Advocate, 
(1934] S. C. 103.— SCOT. 

PART III. SECT. 2. 

128ft xv. .1 — A prosecution under 

Lands 8c Forest Aot, 1926, Is begun by 
the laying of the information & not 
by the issue of the summons. — R. v 
McDonnell. [1034] 3 D. L. R. 146 *. 
7 M. P. R. 324 ; 61 0. O. O. 288— GAN| 


PART IV. SECT. 1. 

1301 vii. .] — R. v. Cooper- 

bloom (1024), 43 Can. Crim. Cas. 304. 
—CAN. 

1801 viii. .1— The main. 

although not necessarily the only, 
consideration that should determine 
the exercise of a magistrate’s discretion 
is the question of securing the attend- 
ance of accused. — K ok a. R. (1027), 48 
N. L. R. 267.— S. AF. 


m i. .] — Criminal Code. 

s. 606, provides that where the offence 
is punishable by imprisonment for 
more than five years a Justice of the 
peace, jointly with some Other justloe, 
may in oertain circumstances admit 
tne accused to bail. One justloe has 
no Jurisdiction to take the recognis- 
ances, &, if he does so, no liability is 
Imposed, at least no liability which oan 
be enforced in a summary manner. — 
R. v. Moore. [1024] 1 W. W. R. Ill ; 
41 Oan. Grim. Cas. 164 ; 18 Sasic. L. R, 
60.— CAN. 


m il. 
Under 


Justice of the peace.. 
684 of the Criminal Code a 


justloe of the peace has Jurisdiction to 
admit an aoouaed to bail before he is 
brought before the Justice in ot. on 
the charges preferred against him. — 
R. v. McKenzie, [19291 3 D. L. R. 
799 ; 2 W. W. R. 421 : 51 Can. C. C. 
423 ; 38 Man. L. R. 241 ; affg. t (1929) 
1W.W.R. 249.— CAN. 


si. Amount of bail — Power to in- 
crease .) — Ball was fixed by a magis- 
trate at the olose of a preparatory 
examination of accused who was com- 
mitted for trial. The examination was 
reopened to ascertain whether acoused 
admitted eight previous oonvictiona. 
Upon his admission, prosecutor applied 
for an increase ot ball, which the 
magistrate granted. Acoused then 
applied for an order that the bail 
as originally fixed should stand . — 
Held .* it was oompetent tor the magis- 
trate to reconsider the amount of the 
bail.— Swart a. R. (1923), 44 N. L. R. 
133. — 8. AF. 

sg. Effect of b oil — Whether reckoned 
as part of imprisonment. ] — The time 
during which prisoner is out on bail 


under an order for bail made at his 
request cannot be reckoned as part of 
his term of imprisonment, even though 
such order was ultra vires. — R. v. Iaci, 
[1926] 2 W. W. R. 129 ; 43 Con. Crim. 
Cas. 363.— CAN. 

sh. .] — The time of im- 
prisonment for an offence against 
Manitoba Temperance Act does not 
continue to run while. prisoner is out 
on bail pending an appeal. — R. «. 
Sipes, [1926] 3 D. L. R. 361 ; [1925] 
2 W. W. R. 326 : 44* Can. Crim. Cas. 
60 ; 35 Man. L. R. 151.— CAN. 

sj. Estreatment of bail .] — The pro- 
cedure to be followed on an applica- 
tion to estreat bail is to be found in 
Bail Aot, s. 12 (2).— R. e. Briggs 
(1923), 33 B. O. R. 297.— CAN. 

sk. Application to remit — 

Appeal .} — No appeal lies from the 
refusal by a county ct. judge of a 
motion to remit & discharge the 
estreat of appet.’s bail-bond. — R. v. 
Schneider (1923), 40 Can. Crim. Cas. 
206 ; 56 O. L. R. 215.— CAN. 

■1. No right where act of State 

prevents discharge of bond. ] — R. v. 
Getlin (1930), 54 Can. C. C. 225.— 
CAN. 

•m. Record must be before 

court. I— R. a. Gallivan (1930), 54 
Can. C. O. 223.— CAN. 

■o. Failure to surrender. — Liability of 
surety. J— Salter v. Ogilvie, [1931] 
2 D. L. R. 384 : 2 M. P. R. 488.— 
CAN. 


PART IV. SECT. 2. 


p 1. .] — R. v. Murray (1926), 

50 N. S. R. 119.— CAN. 

p li. .] — In non-capital criminal 

oases, the general rule is that an 
accused person is entitled to bail unless 
there are reasonable grounds for sup- 
posing that he will not answer to his 
bail at the tried. As to wbat con- 
stitutes such reasonable grounds there 
is no definite rule. It is in the dis- 
cretion of the judge, who is entitled to 
take into consideration, not only 
matters before him in evidence, but 
also snob things as are matter s of 
oommon knowledge. — R. v . MoIveb 
[1929] V. L. R. 60.— AUS. 

1836 ill. .] — The fundamental 

test on bail motions is the probability 
of prisoner’s evading justice. — T he 
State t>. Purcell. [1926] I. R. 207 ; 59 
1. L. T. 141.— IR. 


• 1336 iv. — — When an acoused 
person who is bailable at discretion in 
terms of Crimes Aot, 1908, s. 368, 
applies for bail, the ot. should apply 
tne rule & the three tests laid down by 
Coleridge, J.. In He Robinson , No. 1337, 
8c adopted by Stout, C.J., in R. v. 
Valli, No. 1336 11, when the Crown 
opposes bail in the absence of ex- 
ceptional circumstances. The fact 
that conditions snob as wireless, pass- 
port. restriction, transport develop- 
ment, 8c the like, have changed sinoo 
the said rule 8c tests were laid down Ac 
adopted in 1854 8c 1903 respectively, 
does not render the said decisions 
inapplicable at tbe present time ; 8c 
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the fact that the accused is a married 
man with four children, 8c the Crown's 
admission that the Crown had no 
special reason to suppose that the 
accused would be likely to absoond, 
are not such exceptional circumstances 
as to afford sufficient ground for modi- 
fying the role . — Re Hewer, [1935] 
N.Z.L. R. 888.— N.Z. 

1344 i. Severity of punish • 

menl .] — The ot. may have regard to 
(a) the seriousness of the crime 
charged : (b) the severity of the punish- 
ment ; (c) the strength of the oase on 
the depositions ; ( d ) the prospect of a 
reasonably speedy trial ; & (e) the 

opposition of the A.-G.— The State a. 
Purcell, [1926] I. R. 207 ; 59 I. L. T. 
141.— IR. 

1344 II. — = .1 — Krishna 

Chandra Jagati v. R. (1927), 1. L. R. 
6 Pat. 802.— IND. 

d i. Punishable with long term — 

Rich prisoner .] — Except in exceptional 
circumstances persons accused of 
crimes punishable with long terms of 
imprisonment should not be released 
on ball. The richer the acoused & the 
more easy it Is for him to find bail, 
the leas it is desirable that he should be 
released, 8c In no circumstances what- 
ever, without an order of the High Ct., 
should any person accused of murder 
he allowed ball. — Hikayat Singh a. 
King-Emperor (1932), I. L. R. 11 Pat. 
280.— IND. 

1849 i. Conduct of prisoner — Tamper- 
ing with Crown witnesses .) — Tampering 
with the proseoution witnesses may be 
a good reason for refusing bail. — 
Krishna Chandra Jagati a. R. (1927), 
I. L. R. 6 Pat. 802.— IND. 

1349 II. .1 — Where bail was 

opposed, on the ground that aoouaed 
had been arrested oefore investigations 
were complete to prevent his tampering 
with Crown witnesses : — Held : the 
magistrate was not warranted in 
refusing bail for that reason. — K ok a. 
R. (1927). 48 N. L. R. 267.— S. AF. 


PART IV. SECT. 4. 

1361 v. .1 — R. a. St ago 

1926), 44 Can. Crim. Cas. 128. — OAN. 

1861 vi. — * .J— The State a. 

Purcell, [1926J I. R. 207 ; 59 I. L. T. 
141.— IR. 

1361 vil. .] — R. a. Noa 

San Htwa (1027), 5 1. L. B*Ran. 276. 
—IND. 

1361 viii. .1 — Two persons 

were charged with murder 8c committed 
for trial. The coroner refused an 
application for bail made in his ct. 
whereupon the appots. applied to a 
judge in ohambors by summons:— 
Hern.* in capital offences there must 
be exceptional circumstances to entitle 
the appots. to ball. — R. a. Strong 8c 
Stannard (1035), 52 N. S. W. W. N. 
179.— AUS. 

o I. .] — The opposition of tbe 

A.-G. to the giving of bail, while en- 
titled to great weight, does not bind 
the discretion of tne ot. — The 8tatk 
v. Purcell, [1926] I. R. 307 s 69LL.T. 
141.— IR. 



VoL XIV.— Criminal Law. Cum 1410a— 1446a. 


1410a. Pending appeal to Privy Council — From 
Colonial Court.] — The accused, who was con- 
victed of manslaughter in Cyprus, was 
granted special leave to appeal by the 
Judicial Committee. The latter had no 
jurisdiction to grant bail, & an application 
to the Supreme Ct. of Cyprus was also refused 
for want of jurisdiction. An application to be 
admitted to bail was then made to the King’s 
Bench Division & was granted. — Sutton v. 
R. f [1932] W. N. 272 ; 74 L. Jo. 440. 

1411a. When granted — Only in special cir- 

cumstances.] — R. v. Gregory (1928), 20 Or. 
App. Rep. 185, C. C. A. 

1416. Add. Annotation : — Apld. R. v, Williams 
(1926), 19 Or. App. Rep. 87. 

1416a. Breach of — Powers of court.] — If an applt. 
breaks a recognisance entered into before 
this ct. it will, on a further conviction, deal 
with him although the ct. below may have 
dealt with him. — R. v, Hibbert (1924), 18 
Or. App. Rep. 30, C. C. A. 

1436a. When term of Imprisonment short.] 

— In the case of a short sentence, where an 
appeal cannot be speedily heard, the ct. 
may grant bail. — R. v, Selkirk (1925), 18 
Cr. App. Rep. 172, C. C. A. 

1487. After this case add : — 

.] — See, note. Criminal 

Justice Act, 1925 (c. 80), s. 18 (2). 

1442a. .] — The ct. grants bail only in 

exceptional circumstances. — R. v . Klein 
(1932), 23 Cr. App. Rep. 173, C. C. A. 

1442b. .] — Applications for bail refused 

after grant of a certificate for appeal from the 
trial judge, the ct. holding that there were no 
exceptional circumstances sufficient to justify 
the granting of bail. — R. v. Howeson, R. v. 
Hardy (1930), 25 Cr. App. Rep. 167, C. C. A. 

1443a. Vacation Intervening.] — In consider- 


ing applications for bail the ct. has regard to 
the interval of a vacation. — R. v. Chara van- 
MUTTU (1929), 21 Or. App. Rep. 184, O. O. A. 

1443b. .] — R. v, Waxman (1930), 22 

Cr. App. Rep. 81, 0. C. A. 

Annotation: — Distd. R. e. Starkle (1932), 24 Or. App. 

Rep. 1. 

1443c. Intricate case.] — Bail granted in 

view of complexity of the case & of the 
interval of the Long Vacation. — R. v, Nbw- 
bery & Elman (1931), 23 Cr. App. Rep. 06, 
C. 0. A. 

Annotation: — Distd. R. e. Starkle (1932), 24 Or. App. 

Rep. 1. 

1443d. •] — Bail granted in view of the 

interval of the Long Vacation. — R. v. 
Stewart (1931), 23 Cr. App. Rep. 08, C. C. A. 

Annotation : — Distd. R. c. Starkle (1932), 24 Or. App. 

Rep. 1. 

14436. .] — The interval of the Christmas 

vacation before an appeal can be heard may 
be a ground for the ct.’s granting bail. — R. 
v. Harding, Turner & King (1931), 23 Cr. 
App. Rep. 143, C. C. A. 

Annotation: — Distd. R. v. Starkle (1932), 24 Or. App. 

Rep. 1. 

1443f. .] — The existence of the Long 

Vacation held, in the circumstances, not to 
be a sufficient ground for granting bail to 
an appet. — R. v, Starkie (1932), 24 Or. App. 
Rep. 1, C. C. A. 

1445. Add. Citation 87 J. P. Jo. 530. 

Add . Annotation : — Refd. R. v. Davidson 
(1927), 20 Cr. App. Rep. 00. 

1445a. .] — The ct., in granting an application 

for leave to appeal against conviction A 
sentence, offered appet., in view of the 
interval before the hearing, bail on his own 
recognisance of £50 & that of a surety in the 
same sum. — R. v . MacDonald (1928), 21 
Cr. App. Rep. 20, C. C. A. 

1446a. .] — R v. Davidson, No. 3129b, post. 


PART IV. SECT. 5. 


1388 11. .] — After conviction for 

rape Sc a new trial ordered • bail was 
refused. Rape is an offence punish- 
able with death, & unless there is un- 
reasonable Sc unjust delay in bringing 
on the second trial, bail will not be 
granted. — R. v. Auger (1929;, 52 

Can. C. C. 80 ; 64 O. L. R. 198.— CAN. 

1383 Ui. .1 — Re R. v. Auger 

(Ont.) (1929), 52 Can. C. C. 281.— 
GAN. 


st. Obtaining by false pretences.}— R. 
v. Gifford, [19311 2W.W.R. 414. -r 
CAN. 


PART IV. SECT. 8. 

1401 v. .1 — Where a police 

magistrate refused to allow accused to 
be released on bail pending the pre- 
liminary hearing, an application by 
way of habeas corpus for accused's 
release on ball was granted. — R. v. 
MacDonald, [19251 2 W. W. R. 643.— 
GAN* 


PART IV. SECT. 12. 

sb. Grounds for granting.] — While 
it is not possible to lay down an in- 
flexible nue as to when a person con- 
victed of an offence Sc sentenced to 
imprisonment, who appeals against 
bis conviction, should or should not be 
admitted to bail pending the deter- 


mination of his appeal, it is Important 
to bear in mind that every one is pre- 
sumed to be innocent until legally 
oonvlotod, Sc that so tar as is humanly 
possible the law should bo so ad- 
ministered as not to do Injustice to an 
innocent person. — R. v. Smith, R. v. 
Barnard (1924), 43 Can. Crim. Cas. 
24 : 50 O. L. R. 244.— CAN. 

•d. .1 — A prisoner who had 

been convicted on a charge of shop Sc 
warehouse breaking Sc sentenced to 
two years & four calendar months* 
imprisonment, applied for bail pending 
the hearing of an appeal against his 
conviction. The grounds of ids appli- 
cation were that he might search for 
two persona who might prove that his 
identity had been mistaken ; the 
prisoner did not know the names or 
addresses of these persons, but knew 
their descriptions ; further grounds 
were personal to himself Sc family, such 
as a statement that he surrendered to 
his bail during trial Sc a desire to assist 
his family. There was little prospect 
of the appeal being successful : — 
Held : ball should not be granted. — 
Ii. v. Rtan, 11930] 8. A. S. R. 125.— 
AU8. 


si. .j — r, v , Verigin (No. 1), 

[1932] 2 W. W. R. 489.— CAN. 

•m. By Supreme Court of Canada .] 
— A Judge of the Supreme Ct, has no 
Jurisdiction to admit to ball an 


accused person pending his appeal, 
such jurisdiction being conferred by 
Criminal Code, a. 1019 (l), upon the 
Chief Justice of the appellate ct. or a 
judge of that ct. designated by him. — 
Steele v. IL, [1924 j 2 D. L. R. 470 ; 

^ S. C. R. 1 ; 42 Can. Crim. Cas. 
AN. 

• I. Time for entering into 

recognisance.)— On an appeal from a 
summary conviction, since there is now 
no time limit for filing the notioe of 
appeal under Criminal Code, s. 750, 
there Is no time limit for entering into 
the recognisance which may be given 
nnder sub-sect. c. — R. r. Barilko, 
[19241 4 D. L. R. 832 ; 3 W. W. R. 
424.— CAN. 


• U. .] — R. v. Drujablais, 

[1924] 3 W. W. R. 145.— CAN. 

an. When application for release can 
be made — Before return by gaoler showing 
cause of commitment. y—Iie Hood, [1928 J 
1 D. L. R. 624 ; 49 Can. Crim. Cas. 
191 ; 69 N. S. R. 471.— CAN. 


PART IV. SECT. 13. 
so. Refusal by sheriff — Summary ctmx- 
pUHnt.) — Held : an appeal to the High 
Ct. of Justiciary against a refusal of 
bail was not confined to oases tried 
upon Indictment. — Liddell v. 
Strathxrn. [1826] S. C. (J.) 107. — 
SCOT. 
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Part V. — Proceedings Preliminary to indictment. 


1458. Add. Annotation : — Retd. Conn v. Turnbull 
(1925), 89 J. P. Jo. 800. 

1459. Add. Annotation : — Retd. Conn v. Turnbull 
(1925), 89 J. P. Jo 800. 

1467. After cross-reference* following this cnee add 
M Person outside jurisdiction.] — See Criminal 
Justice Act, 1925 (c. 86), s. 81.” 

1487a. Joint trial with another person neces- 

sary or expedient.] — Turf Publishers, Ltd. 
v. Davies, [1927] W. N. 190, D. 0. 

1484. Add. Citation 81 T. L. R. 40JL. 

1512. Add. Annotation : — Retd. Elias v. Pasmore, 
[1984] 2 K. B. 164. 

1518a. .] — R. v. Boulton (1871), 12 Cox, 

O. O. 87. 

1588a. R. v. Boulton (1871), 12 Cox, 

O. 0. 87. 

1549, Add. Annotation : — Retd, Clubb v. Wimpey 
A Co., [1936] 1 All E. R; 69. 

1555a. — .] — White v. . Taylor 

(1801), 4 Bap. 80 ; 170 E. R. 648. 

1562a. Grounds tor.] — A constable 

may arrest a person without a warrant if at 
the time of effecting the arrest he has reason- 
4 able A probable cause to suspect that a 
crime has been committed, So that the person 
arrested is guilty of it. The question of 
whether the constable had reasonable & 
probable cause for making the arrest is for 
the judge So not for the jury. Amongst the 


facts which the constable may properly take 
into consideration in deciding whether to 
make the arrest is the fact that clothing 
belonging to the suspected person has been 
found near the scene of the crime. 

Par Lord Wright : It is doubtful whether 
the constable may consider the fact that the 
person arrested was well known to the police 
So was absent from his home at the material 
date. — M cArdle v. Egan (1984), 150 L. T. 
412 ; 98 J. P. 103 ; 32 L. G. R. 85 ; 80 
Cox, 0. 0. 67, C. A. 

1588. Add. Annotation : — Retd. Glamorgan County 
Council v. Glasbrook, [1924] 1 K. B. 879. 

1611. Add. Annotation: — Retd. Poland v. Parr, 
[1927] 1 K. B. 286. 

1619. Add. Annotation : — Refd. Ledwith v. 

Roberts, [1937] 1 K. B. 232. 

1621. Add. Annotation : — Consd. Ledwith v. 
Roberts, [1937] 1 K. B. 232. 

1622. Add. Annotations : — FoUd. Isaacs v. Keech, 

* [1925] 2 K. B. 354. Consd. Ledwith t>. 

Roberts, [1937] 1 K. B. 232. 

1622a. Town Police Clauses Act, 1847 (c. 89), 

s. 28.] — Under the above sect, in order to 
entitle a constable to take a person into 
eustody without a warrant it is not necessary 
that the person should be in fact committing 
the offence, provided that the constable 
honestly So on reasonable grounds believes 
that the person is committing it. — I saacs v. 


PART V. SECT. 1. SUB-SECT. 8.— A. 

1488 II. Where a man 

who knows that he is under detention 
acquiesces in the situation there is an 
arrest, even though there has been no 
actual touching of his person. — 
Hiooins v. Macdonald (B. C.), (1988] 
4 D. L. R. 841 ; [1988] 8 W. W. R. 
118 ; 60 Can. Crlm. Gas. 358. — GAN. 

1498 1. Necessary to inform prisoner 
under what power constable acting .] — 
A person about to be arrested is 
entitled to know under what power the 
ooostablo is arresting him A. if he 
specifies a certain power, which the 
person knows the constable has not 
got. he is entitled to object to such 
arrest A escape from custody, such 
oustody not being a lawful one. — 
Appasanu Mu dali ab v. R. (1984), 
I. L. R. 47 Mad. 448. — IND. 

sp. Second arrest justified — First 
arrest irregular ] — Ex p. Malatskt, 
[1925] 8 D. L. R. 848 ; 43 Can. Orim. 
Gas. 306. — CAN. 

PART V. SECT. 1, SUB-SECT. 2.— C. 

1528 hr. .] — Where an 

accused has been charged with an 
offenoe, t.Q. murder, over which a 
District Ct. Judge has no Jurisdiction, 
A with respect to which he cannot 
grant or withhold bail he has no power 
to order that a chattel, which is in the 
possession of the accused after his 
committal lor trial A has not been 
impounded as an exhibit, shall be re- 
moved from bis p o ss e s s ion A delivered 
to the police, although It Is an article 
which may afford evidence against the 
aootued at the trial. 

Setnble : a judge of the Ot of King’s 
Bench has the power to grant the 
application for suoh order Gswh a 
WW.--R, BoHONp (19331 3 W. WTR. 
148 i 60 O. O. a 111.— CAN. 


PART V. SECT. 


SUB-SECT. 2.— 


1. 81 

JW4jnd. .wA* pottoe officer is 

not Justified in arresting a person with- 


out a warrant where he does not believe 
that person has committed an offence, 
oven though he suspects that the 
arrested person has knowledge which 
will enable him to Identify those 
guilty of an offenoe which has aotu 
ally been committed. — W arnook t>. 
Foster, [1936] 3 W. W. R. 686 ; 61 
B. O. R. 179.*— CAN. 

PART V. SECT. t. SUB-SECT. 2.— 
E. (o). 

1555 v. .] — Telegrams from 

the " police M of a Native State which, 
in addition to personal description of 
the fugitive A suggestions of his 
possible movements, merely alleged 
that he was wanted for embesslement 
of money to the value of two lakhs, 
do not constitute credible information 
or reasonable suspicion sufficient to 
Justify hla arrest without a warrant in 
British India. — S ubodb Chandra Rot 
Ohowdhry v. R. (1984). I. L. R. 58 
Calc. 319. — IND. 


PART V. SECT. 1. SUB-SECT. 2.— 
E. (e) 11. 

r 1. .] — The keeping of a 

common gaming house is not an offenoe 
whioh one can be found committing 
A arrested for by a peaoe officer with- 
out a warrant under sect. 848 of the 
Criminal Code. — R. «. Roach, 11998] 
1W.W.R. 4SS. — CAN. 


r it .3 — Held t an < 

whioh a police officer oan And a 
committing A oan legally aneet him 
without warrant. — ft e. Sblock. 
(19311 iW.W.H 745 : 56 Ota. a a 
MS'! 86 AIM. U R. SOl. — OAN. 

Tin. . Kuftn 0 M w rdtrii hmue.} 

--The keeping of a oommon bawdy 

bouse — " ‘ - 

officer 


therefore, one tot _ _ 

of the Criminal Code, he _ 
without a warrant for arrest 
does find the 


arrest 
era he 
the 


offenoe. It follows that, under sect. 30 
of the Code, he is Justified in arresting 
without a warrant for arrest where on 
reasonable A probable grounds he 
believes that said offenoe has been 
committed. — Whitworth v . Dunlop, 
[1934] 1 W. W. R. 604 : 3 D. L. R. 
727 : 62 O. C. C. 41 ; 48 B. O. R. 101.— 
GAN. 

PART V. SECT. 1, SU B-8ECT. 2.— 
E. (e) I. 

al. Liquor Act. R . S. A.. 1928 

(c. 820), s. 86.1 — Two police offioers, 
suspecting that accused sold liquor 
contrary to the above Act, went to his 
premises A, without disclosing their 
identity, asked him to serve them with 
Uquor, which he did. Having con- 
sumed the liquor they ordered more 
whioh was being served but not con- 
sumed when, disclosing their Identity, 
they arrested accused without a war- 
rant: — Held : accused was “ found 
actually committing ” an offence. A 
•could be arrested without a warrant. — 
R. v. Hills, ri9241 1 W. W. R, <51 ; 
44 Can. Crim. Oaa. 329 ; 20 Alta. L. R. 
156.— OAN. 


til*- 


Manitoba Te 1 


C. IBM (e. 118), 

Zbjkw J1BB713 W. W. B. 484 : 

48 Can. Crlm. Oas. 898. — (AN. 

e U . .) — While where an 

offenoe consists not of sax Individual 
act but of a course of conduct, ca, the 
keeping of a disorderly house, it ; 
be that if a peaoe officer saw 

period of time all the essential e_ 

of the offenoe he oould be said to have 

gs 


may 
over a 


follows that the p eaoe officer who mads 
ooukT not have found fie 


the arrest 




UJWldrlr. 

BB4! >4 AIM. h. B. 4S.—CA*. 
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VoL XIV.— Criminal Law. Cams 1022a— 1676a. 


Kerch, [1925] 2 K. B. 354 ; 94 L. J. K. B. 
076 s 133 L. T. 847 5 89 J. P. 189; 41 
T. L. B. 432 ; 23 L. G, R. 444 ; 28 Cox, 0. 0. 
22. D. 0. 

Annotation .*— Refd. Ledwith v. Roberta. C19S71 1 K. B. 232. 

16221t Vagrancy Act. 1824 ( 0 . 88). s. 4.] — 

The special powers of arrest given to con- 
stables by Vagrancy Act. 1824 (c. 83), s. 4, 
are confined to apprehending persons who 
are of the class of persons described as “ sus- 
pected persons ” or 44 reputed thieves.” 
Such persons can only be apprehended with- 
out warrant if they already are at the time 
of their arrest A imprisonment suspected 
persons or reputed thieves. That does not 
mean that if a constable suspects the person 
whom he apprehends he is entitled to arrest 
A imprison him without warrant. The 
person so apprehended must be some person 
who belongs to the class of suspected persons 
by reason of his antecedent conduct. 14 Sus- 
pected person” means a person who has 
acquired the character of a suspect & does 
not mean every person whom the appre- 
hending constable suspects to be loitering 
with intent to commit a felony. Municipal 
Corpns. Act, 1882 (c. 50), s. 193, empowers a 
constable to apprehend an idle & disorderly 
person whom he has just cause to suspect of 
intention to commit a felony, but if in an 
action against a constable for false imprison- 
ment it te not pleaded in the defence that the 
pltf. was an idle or disorderly person the 
deft, cannot rely on the sect. 

Beet. 513 (2), (3) of Liverpool Corpn. Act, 
1921, empowers a constable to arrest & 
detain without warrant any loose, idle, or 
disorderly person whom he has good cause to 
suspect of having committed or being about 
to commit any felony, misdemeanour, or 
breach of the peace, or who is found between 
certain hours lying or loitering in any street 
& not giving a satisfactory account of him- 
self. To justify apprehension A detention 
under this section it must be established that 
the person apprehended belongs to the class 
of loose, idle, or disorderly persons. The 


power to apprehend does not arise where all 
that can be proved is that the constable 
honestly believed on reasonable grounds that 
the person apprehended was a loose, idle, 
or disorderly person. Sect. 513 of 1921 Act 
i/3 contained in a private Act of Parliament 
which by its title gives no indication that it 
is an Act dealing with the authority of police- 
constables, A if a deft, in an action for false 
imprisonment desires to rest his defence on 
any part of that section he Bhould give notice 
of it in the defence. 

Per Scott, L.J. — Powers of arrest without 
warrant should be expressed in unambiguous 
A simple language which anyone can under- 
stand A the occasions for reliance on a 
constable’s discretion should be defined with 
care in any statutory provision conferring 
such a power. — Ledwith v. Roberts, [1937] 
1 K. B. 232 ; [1936] 3 All E. R. 570 ; 106 
L. J. K.B. 20; 166 L. T. 602 ; 101 J. P. 23 ; 
53 T. L. R. 21; 80 Sol. Jo. 912 ; 85 L. G. R. 

1 ; 30 Cox, 0. 0. 600, 0. A. 

Annotation: — Expld. A Distd. Rawlings v. Smith, [1938] 1 
K. B. 676. 

1622c. Municipal Corporations Aot, 1882 

(c. 60), s. 198.f— L edwith v. Roberts, No. 
1622b, ante. 

1622d. Private Act.] — Ledwith v. Roberts, 

No. 1622b, ante. 

1647. Add. Annotation : — Refd. Ledwith v. 

Roberts, [1937] 1 K. B. 232. 

1663a. .] — Brown’s Case (1647), cited in 

2 Hale, P. 0. at p. 111. 

Annotation : — Retd. Howard v. Gossett (1845), 5 L. T. O. S. 
144. 

1674. Add. Annotation : — Consd. Horsfield v. 
Brown, [1932] 1 K. B. 365. 

1675. Add. Annotation: — Refd. Horsfield v. 

Brown, [1932] 1 K. B. 365. 

1676. Add. Annotation: — Consd. Horsfield v. 
Brown, [1932] 1 K. B. 355. 

1676a. Application of Criminal Justice Aot, 

1925 (c. 86), s. 44.] — Pltf. having left his 
wife A two children, his wife obtained a 


PART V. SECT 1, SUB-SECT. 2.— 

F. (a) 

k ft. Warrant prematurely issued — .Dis- 
charge on habeas corpus — Re-arrest.b— 
Bx V. David (N. B.), [1928] SD.L.R. 
2S7 : 49 Oka. Orim. Cm. 381. — CAN. 

I I. .1 — B. 9 . LXADBSTTEB 

gj^a^JlggOJ^D. L# 666 5 51 

III. .y—Be Di Lorbnzo 

(1981), 56 Can. O. C. 326 ; 3M.P.R. 
214.— CAN. 

ItftL Nat otter pardon.]— 

A prison* wu pardoned by the 
Lieutenant-Governor 4& discharged 
Held .* this was a voluntary eeoape 4c 
he oonld not be retaken on the 1 muds 

£ 

•fc. Warrant must be in constable's 


warrant of commitment for non- 

STA. S. R. 65. — AUS. 

eft. XkfimMm wa rr a nt H abeas co r p us 
Wwmi of mttd iii fl rrwwfi )— Prerfew e 
djeew—ge mi h ab e as corpus by reason 


of defective warrants does not preclude 
the lams of a subsequent valid war- 
rant.— He Hansom* (1932). 4 M. P. R. 
271 ; 57 O. a a 282.— CAN. 

PART V. SECT. 1, SUB-SECT. 8.— 
F. <S». 

sf. Inclusion of words not applic- 
able.] — Where dert.'s arrest was insti- 
lled, m he was not prejudiced in any 
way**— Held.* application for his 
discharge should be dismissed, not- 
withstanding the inclusion in the 
warrant of words which were not 
applicable A should have been omitted. 
— Ova****** or Tb* Poob v. Mar- 
BTATT (1924), 42 Gan. Orim. Cm. 132 ; 
67 N. 8. R. 315.— CAN. 

st. Description of prisoner — BuM- 
msncy.1 — Appct. wm arrested under 
the name of" Mrs. Richard F. Wad* - : 
— Meld •* the description wm sufficient 
as no one oonld possibly he misled by 
the description of the person > con- 
tained In the warrant. — Be Wad* 
(1918), 63 N. B. R. 424.— CAN. 

PART V. SECT. 1. SUB-SECT, i.— 
F. (•). 

1674 m. .V— Where an arrest is 

not Instilled without a warrant, tt is 
neo ee sar y for the constable making the 
amst to have the warrant in his per- 


sonal possession, even although the 
person arrested does not demand Its 
production. It is not sufficient that a 
warrant has been issued directed to 


telephone another constable at a 
different place makes the arrest 8c 
delivers the person arrested to the 
constable who holds the warrant. — 
R. v. Lind**, [1924] 3 D. L. H. 505 ; 
IW.W.R. 846 ; 20 Alta. L. R. 415.— 
CAN. 

1880v. .] — R.o.Ward 

(1923), 53 O. L. R. 569.— CAN. 

1666 v. — — .] — An arrest on a 
Sunday under a warrant issued for an 
offence against Manitoba Temperance 
Aot. a A.. 1924 (o. 118), Is not illegal. 
— R. v. Smith. J1927) 2 p. L. R. 982 ; 
[1927] I W. W. R. 784 ; 47 0an. 
Orim. Cm. 345 ; 35 Man. L. R. 386.— 
CAN. 

it. Accused UkogUv under arrest 
without warrant. J-^whera, when a war- 
rant wm issued, accused was illegally 
under arrest because previously ar- 
rested without a warrant ; — Held : it 
did not affect the validity of the war- 
rant.— R. a. B ABUJfO. [19241 1 

W. W. R. 60 ; 41 Can. Orim. Gas. 198; 
20 Alta. L. R. 126.— CAN. 
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maintenance order under Summary Juris* 
diction (Married Women) Act, 1895 (c. 89), 
for the payment by him of a weekly sum. 
Pltf. having failed to comply with the order, 
his wife made complaint to a magistrate at 
D. v which was within the county of Chester, 
that £19 12s. Gd. was then in arrear under the 
order, & thereupon the magistrate issued a 
warrant, addressed to each & all of the 
constables of the county of Chester, command- 
ing them to apprehend pltf. & convey him 
before a ct. of summary jurisdiction at D. 
to be dealt with according to law. The 
warrant showed on its face that £19 17s. 
was payable by pltf. Sc was in the form 
prescribed by the Bastardy (Forms) Order, 
1915, but it did not contain the words 
44 unless the said sum Sc all costs Sc charges 
be sooner paid ” which were directed to be 
inserted in such warrants by the Bastardy 
(Forms) Amendment Order, 1921. The war- 
rant was delivered to deft., the superintendent 
of police at D., Sc some time later pltf. was 
arrested by a constable acting under deft. ’a 
orders. Pltf. was taken in custody through 
the Btreets Sc placed in a cell by deft.’s order. 
At the time the arrest was effected the 
warrant was in deft.’s possession at the police 
station Sc was not in the possession of the 
constable who made the arrest. Pltf.’s 
father immediately after the .trrest tendered 
£19 17s. to deft. Sc asked for his son’s release, 
but deft, refused to accept the money. 
Pltf.’s solr. then sent a letter to deft, enclosing 
. the £19 17s. Sc demanding pltf.’s release, but 
deft, did not open the letter Sc pltf. was kept 
over-night in the cell. Pltf. was brought on 
the following morning before a court of 
summary jurisdiction at D., when solr.’s 
letter was produced Sc found to contain 
£19 17s., whereupon the magistrates ordered 
pltf. ’8 immediate release. Pltf. brought an 
action against deft, for false imprisonment, Sc 
the jury returned a verdict in pltf.’s favour 
Sc awarded £175 as damages for the arrest, 


Sc £175 as damages for the unlawful detention 
at the police station after the tender of the 
money : — Held : (1) the warrant was invalid 
by reason of the omission therefrom of the 
words “ union the said sum Sc all costs 8c 
charges be sooner paid,” inasmuch as the 
provision in the Summary Jurisdiction 
(Married Women) Act, 1895 (c. 39), that 44 the 
payment of any sum of money directed to be 
paid by any order under this Act may be 
enforced in the same manner as the payment 
of money is enforced under an order of 
affiliation,” refers not to the date when that 
Act was passed, but to the date when it was 
sought to enforce the order, Sc in the present 
case at that date the Bastardy (Forms) 
Amendment Order, 1921, requiring the 
insertion of those words in the warrant, was 
in force ; (2) the arrest was wrongful, because 
the constable had not the warrant in his pos- 
session at the time he effected the arrest ; 
(3) deft, was not protected by Criminal 
Justice Act, 1925 (c. 88), s. 44, for in order 
* to obtain that protection the warrant must 
have been lawfully issued. Sc the person 
apprehended must have been charged with 
an 44 offence,” whereas in fact the warrant 
was invalid Sc pltf. was not charged with an 
44 offence ” within Criminal Justice Act. 
1925 (c. 88). — Horspield v. Brown, [1932] 
1 K. B. 365 ; 101 L. J. K. B. 177 ; 148 
L. T. 280 ; 96 J. P. 123 ; 30 L. G. R. 153 ; 
29 Cox, 0. C. 422. 

1678a. .1 — Blatchkr v . Kemp (1782), 1 

Hy. Bl. 15, n. ; 126 E. R. 10. 

Annotations : — Consd. R. t>. Weir (1823), 1 B. Sc C. 288. 

Apld. A.-G. v. Jeffery 8 (1824), M‘ule. 270. 

1678b. Except when issued to A. Sc 

constable.] — Weatherell v. Watson (1822), 
1 L. J. O. S. K. B. 2. 

1683. In line 2 of the headnote, for 44 assisting ” 
read 44 arresting.” 

1694. Add. Annotation : — Refd. Elias v. Pasmore, 
[1934] 2 K. B. 164. 


PART V. SECT. 1, SUB-8 EOT. 3. 

d 1. By other constables acting 

in conoeri .] — The authority siren by a 
search warrant to the constable to 
whom It Is addressed extends to the 
other constables acting in concert 
with him under it. — R. e. Diamond, 
[1924] 1 D. L. R. 1033; 1 W. W. R. 
444 : 42 Can. Crlm. Gas. 90 ; 20 Alta. 
L. R. 60.— CAN. 

d ii. On Sunday — Invalid un- 

less authorised by statute.) — R. v. 
Boughner (1930), 63 Can. O. 0. 170. — 
CAN. 

d III. Necessity for possession of 

warrant.) — A polioe officer searching 
on a gaming charge must hare his 
warrant with him. He must use no 
more force than is reasonably neces- 
sary. — Wah Km v. Cuddy (1914), 23 
Oan.O.0. 383.— CAN. 

d Ir. — i .J — A peace offioer 

must hare bis search warrant with him 
at the time of execution. — F anning v. 
Gough (1908), 18 Can. O. O. 66.— CAN. 

1 U Validity of information .) — 

The ct. refused to set aside a search 
warrant issued under the above Act. 
where the grounds of suspicion were 
written on a separate piece of paper 
attached to the information but not 
initialled. — R. v. Wilson, Ex p. Har- 
rington (1911). 40 N. B. R. 884.— 
CAN* 

1 ii. .] — A search warrant 

issued under the a bo re Act will be 
quashed where no grounds of suspicion 
are stated in the Information. — R. v. 


Nickerson. Exp . Weston (1911), 40 
N. B. R. 382.— CAN. 

m L .1 — A search warrant issued 

under the Criminal Code which does 
not state or refer to the offence with 
respect to which the search is to be 
made is invalid. — Re R. Sc Solloway 
Mills & Co., Ltd., (1930) 1 W. W. R. 
779 ; 3 D. L. R. 293 ; 63 Can. C. C. 
261 ; 24 Alta. L. R. 410.— CAN. 

•w. Necessity for — Seimtre of poods, 1 
— An offioer of police, not acting under 
a search warrant, has no power to seise 
goods for the purpose of preserving 
them as evidence in a proseoution 
wbloh he intends to launch against the 
person in possession of them, except 
as an incident of the arrest of that 
person. — Levine c. O'Keefe, [19291 
Argus L. R. 830.— AUS. 

tx. To search disorderly house — 
Form of police officer* s report.}— The 
objection that the police officer’s report 
on whioh a search warrant was issued 
under sect* 641 of Criminal Code for 
an alleged disorderly house stated that 
the premises are “ kept or used as a 
disorderly house as defined by the 
Criminal Code,'* although the words 
of sect. 641 are " kept or used as dis- 
orderly house as defined by sect. 229," 
was overruled, on the ground that 
slnoe sect. 229 Is the only section of 
tbs Code whioh defines a “ disorderly 
house" the objection was without 
substance. — R. v. Plummer (Mam). 
(19301 1 D.LR, 766: 38 Man. L. R. 
Ml ; 11080) IW.V.i 611 ; 68 On. 
CMm. CM. 088.— 0AM. 

u 


•w. Presumption of proper vxl 

On search by constable.) — R. v. Martin 
(Bask.) (1929), 62 Can. Crim. Caa. 
367.— CAN. 

sz. Duty of magistrate .] — Held : it 
was the duty of a oo ns table who seized 
books Sc papers of defts. under a search 
warrant to carry them before the 
magistrate who issued the warrant or 
some other magistrate in the same 
territorial division, as required by 
sect. 629 of the Criminal Code, Sc it 
then became the magistrate's duty to 
deal with them according to law ; that 
duty is a judicial one, not to be 
exercised arbitrarily, Sc the owner of 
the things seized is entitled to be heard 
by the magistrate before he decides 
what disposition is to be made of them. 
— R v. Solloway ft Mills (1930), 64 
Can. a C. 248 : 66 O. L. R.467 : affg* 
Can. a a 836 ; 66 O. L. R. 218.— 
GAN. 

— .] — Where a charge was 

Alberta a search warrant Issued 

by a magistrate for that province with 
the intention of having it booked by a 
magistrate in British Columbia ft 
which was so backed was held lawfully 
issued St backed Sc, therefore, one which 
could be lawfully executed in the latter 
province ; ft another warrant whioh 
was Issued by a magistrate for the 
province of British Columbia autho- 
rising a search of a building therein 
with respect to the same prosecution 
was also held one which could be law- 
fully executed. — Solloway Mills ft 
Co., Ltd. v. Frawlby, (1980] 2 
W. W. R. 231 ; sub ness. Solloway 


laidta j 




VoL XIV.— Criminal Law. Cases 1700 -1720a. 


1700. Add. Annotation : — Consd. Elias v, Pasmore, 
[1934] 2 S, B. 164. 

1701. Add. Annotation : — Retd. Alexander v. Ray- 
son, [1936] 1 K. B. 169. 

1702. Add. Annotation: — Refd. Roden v. Brett, 
[1936] 2 All E. R. 136. 

1702a. Seizure of documents without warrant — 
At time of arrest — Validity.] — In order to 
effect the arrest of H., defts., police officers, 
entered pltfs/ premises. While there they 
seized & carried away documents found on 
the premises, being [a) documents which 
were afterwards used on the trial of E., 
(b) a document found on H. & used on his 
trial, So ( c ) documents which did not con- 
stitute evidence on these trials. At the 
conclusion of the trials the documents 
under (a) A (b) were not returned ; those 
under (c) were returned soon after seizure : — 
Held: (1) although the original seizure of 
the documents was unlawful, it was excused 
as regards documents under (a) So (b), it 
being to the interest of the State that material 
evidence should be preserved ; (2) the police 
had a right to search H. on his arrest, So also 
to seize any documents in his possession 
which would form material evidence against 
him or anybody else on a criminal charge. 
Any property so taken might be retained by 
the police until the conclusion of proceedings 
under any such charge. The police, having 
lawfully entered the premises to arrest H. 
did not by reason of the subsequent unlawful 
seizure of the documents under (c) become 
trespassers ab initio as to the land, but only 
as to the documents. — E lias v. Pasmore, 
[1934] 2 K. B. 164 ; 103 L. J. K. B. 223 ; 
150 L. T. 438 ; 98 J. P. 92 ; 50 T. L. R. 196 ; 
78 Sol. Jo. 104 ; 32 L. G. R. 23. 

1704a. To rehear charge — Justices equally 

divided.] — Appct. was charged with the 
indictable offence of causing grievouB bodily 
harm by the reckless So wanton driving of a 
motor car. The justices were equally divided 
on the question whether appct. should be 
committed for trial, So they decided that 
appct. was not, in these circumstances, 
entitled to be discharged, & that they would 
adjourn & have the case reheard on a later 
date by a reconstituted bench. Appct. 
then obtained a rule nisi for a mandamus 
to the justices to order his discharge in pur- 
suance of Indictable Offences Act, 1848 
(c. 42), s. 25 : — Held : under that sect, the 


duty of the justices to discharge the accused 
arose only when they had reached an actual 
opinion that the evidence was not sufficient 
to put the accused upon his trial, &, as they 
had not reached such an opinion, they were 
entitled to adjourn the hearing for the pur- 
pose of having the bench reconstituted, A 
the rule must be discharged. — R. «?• Hert- 
fordshire JJ., Ex p. Larsen, [1926] 1 K, B. 
191; 95 L. J. K. B. 130; 134 L. T. 143; 
89 J. P. 205 ; 42 T. L. R. 77 ; 28 Oox, O. C. 
90, D. C. 

1708. After this case add : — 

Right to free legal aid.] — See Poor 

Prisoners' Defence Act, 1930 (c. 32), s. 2. 

1714. After this case add : — 

,] — See, now. Criminal Justice 

Act, 1925 (c. 86), s. 12 ; Indictable Offences 
Rules, 1926, Sohed. (N.). 

1718. After this case add s — 

.] — See, now, Criminal Justice Act, 1925 

(c. 86), s. 12. 

1720a. Necessity for compliance with statutory 
requirements.] — Applts. were charged with 
shopbreaking. Before the committing 
justices the depositions were not taken in the 
manner prescribed by Indictable Offences 
Act, 1848 (c. 42), s. 17, but the witnesses 
were examined by the chief constable from a 
typewritten statement which was checked 
by the clerk So ultimately signed by each 
witness. Nothing was taken down by the 
magistrates or their clerk in writing. Defts. 
were not furnished with copies of the state- 
ment. Applts. having been committed for 
trial & convicted : — Held : the proceedings 
before the committing justices were so 
defective by reason of non-compliance with 
Indictable Offences Act, 1848 (c. 42), s. 17, 
that there was no lawful committal for trial 
within Administration of Justice (Miscel- 
laneous Provisions) Act, 1933 (c. 36), s. 2 (2), 
So consequently no bill of indictment could 
be preferred against applts. The document 
purporting to be an indictment was not an 
indictment, So applts. could not be tried 
upon it ; further, though the trial was a 
nullity So the ct. had jurisdiction to order a 
proper trial, in view of the time spent by 
applts. in custody, the ct. would quash the 
convictions. — R. v. Gee, R. v. Bibby, R. v. 
Dunscombb, [1936] 2 K. B. 442 ; [1936] 
2 Ail E. R. 89 ; 105 L. J. K. B. 739 ; 155 L. 


Mills Sc Oo. v. A.-G. of Albert a, 
[1930] ID.L.B. 235 ; 53 Can. C. C. 
806 ; 42 B. C. R. 624 ; re vg., [1930] 4 
D. L. R. 238 ; 53 Can. C. C. 234 ; 42 
B. C. R. 513. — CAN. 

•z. .] — Re R. V. Solloway 

Sc Mills (1930), 54 Can. C. C. 214 ; 65 
O. L. R. 677. — GAN. 

so. Existence of warrant — Presump- 
tion from search.} — When a constable 
has searched the premises of a person 
suspected of an offence it will be pre- 
sumed, In the absence of proof to the 
contrary, that the constable was armed 
with the proper authority to make the 
search, especially when the evidence of 
the finding * of the constable while 
making the searoh was admitted with- 
out objection. — R. v. Martin. fl9S0) 
1W.W.R. 598 ; 68 Can. C. G. 407.— 
CAN. # 

se. Issue in one Province — In aid of 
prosecution in another.}— A justice of 
the peace In the Provinoo of Ontario 
has power to Issue a search warrant in 


aid of a criminal prosecution in another 
Province. — R. v. Solloway & Mills, 
[1930] 3D. LR. 770 ; 53 Can. C. C. 
271 ; 65 O. L. R. 803.— CAN. 

sg. Whether fixtures may be seized.] — 
Fixtures cannot be seized under a 
search warrant. — R. v. Munn (No. 1), 
[19381 3 D. L. R. 772 ; 13 M. P. It. 
181 ; 71 C. C. C. 86.— CAN. 

PART V. SECT. 2, SUB-SECT. 1. 

a 1. .] — R. v. Mlakbb, 

[1923 ) 2 W.W.R, 296 ; 39 Can. Crlm. 
Cas. 384.— CAN. . 

a it. To try charge without inquir- 
ing as to arrest, f— Where an accused 
person is before a magistrate who has 
jurisdiction over the offenoe, the 
magistrate need not inquire how he 
came there, but may proceed to try 
the case, notwithstanding objection by 
accused that he wae wrongfully ar- 
rested without warrant. — R. v. Al- 
berts, [1924] JD.LR. 863 ; 1 W. W. 
R. 863.— CAN. 


e I. .] — If accused be found 

guilty of a lesser included offenoe, it Is 
unnecessary to amend the charge. — 
Qun v. It., [1924] 4 D. L. It. 182,— CAN. 


• 1. To hear charge on subse- 

quent information — Prior illegal arrest. 1 
— If a person is duly charged with an 
offenoe on au information under oath. 
Sc is arrested on a warrant duly issued 
Sc brought before the magistrate, the 
magistrate's jurisdiction is not ousted 
by the fact that at the time of the 
information Sc arrest accused was 
under detention as the result of an 
illegal arrest without warrant. — 
R. v. Johnson. [1924] 3 D. L. R. 470 ; 
1W.W.R. 828 ; 34 Man. L. R. 100.— 
CAN. 

• II. Prior illegal search .} — 

Held: assuming a searoh to have 
been illegal, it did not affect sub- 
sequent proceedings under a war- 
rant, Sc there was nothing to affect 
the jurisdiction of the magistrate^ 
R. v. Difbnta (1924), 42 Can. Crim. 
Cas. 152 ; 67 N. 8. 11. 204.— CAN. 


i n 



Oases 1720a— 1799 . English and Empiee Digest Supplement. 


T. 81 ; 100 J. P. 227 ; 62 T. L. R. 478 ; 80 
Sol. Jo. 686 ; 84 L. G. R. 266 ; 30 Cox*C.G. 
482 ; 25 Or. App. Rep. 198, O. O. A. 

Annotation ! — Volld. R. e. Philip*, R. v. Quayle, [19881 S 
All B. R. 674. 


1727a. 


-.] — Applt. Q. was brought before 


the committing justices, on charges of obtain- 
ing goods by false pretences A obtaining 
credit by fraud, on or about Dec. 25, 1987, & 
the proceedings were continued against him 
alone until Mar. 28, 1938, when P. was 
arrested & was brought before the committing 
justices as a co-deft. with Q. Meanwhile 
thirty-five witnesses had been called & 
examined in a regular manner in the presence 
of Q. As the evidence of these thirty-five 
witnesses incriminated P. as well as Q., it 
became necessary to repeat their evidence 
when <P. was brought before the ct. Their 
evidence related to the charges which were 
subsequently embodied in counts 1 to 7 
(inclusive) of an indictment containing 
seventeen counts (count 8 only related to Q.), 
on which P. A Q. were ultimately committed 
for trial. Instead of examining each witness 
anew in the presence of P., a course was taken 
which it was thought would result in a saving 
of time. Each witness's deposition was read 
over to him A he was then asked whether it 
was correct. The answer was always in the 
affirmative so that there appeared at the end 
of each witness’s deposition the signed state- 
ment : “ My deposition has been read over 
to me A it is correct.” Applt. P. was then 
riven the opportunity of cross-examining 
the witness whose deposition he had heard 
read. P. was convicted on the sixteen counts 
which concerned him, A Q. was acquitted on 
counts 1 to 8 A convicted on the remaining 
counts : — Held : this procedure was irre- 
gular A contrary to law ; the irregularity in 
the present case was at least as. serious as 
that which the ct. in Rex v. Gee, [1936] 2 
E. B. 442 ; Digest Supp., regarded as 
sufficiently grave to invalidate the committal ; 
so far as concerned the charges set out in 
counts 1 to 7 inclusive, the committal of P. 
for trial was a nullity ; his conviction on 
those counts must be quashed ; further, when 
justices committed for trial, as they did in this 
case, on several counts, the committals were 
several A distinct, A if one was bad, the 
others were not necessarily invalidated 
thereby. — R. v. Philips, R, v. Quayub, 


[1939] 1 K. B. 68 ; [1988] 8 All E. R. 674 ; 
108 L. J. E. B. 7; 169 L. T, 479 ? 102 J. P. 
467 ; 64 T. L. R. 1110 ; 82 Sol. Jo. 762 ; 26 
Or. APP- Rep. 200 5 36 L. G. R. 587, O. O. A. 

1784. Add. Annotation Distd. R. v. Philips, R. 
v. Quayle, [1938] 3 All E. R. 674. 

1790a. - — Under Criminal Justice Act, 1926 
(o. 86) .] — R. p. Stboud, Ex p. Stroud (1928), 
72 Soldo. 826, D. O. 

1790b. Meaning of “ next assizes.”]— 

“ Next assizes ” In the proviso to sect. 14 (1) 
of above Act means next assizes after the date 
of committal, A cannot refer to assizes which 
have already begun at that date. 

Applt. was committed for trial to 
Northamptonshire Autumn Assizes, which 
began on Oct. 15, 1985, by justices sitting 
in the county of Bedford. The day on whioh 
oommittal took place was Oct. 11, 1935, 
which was the commission day for the 
Bedfordshire Autumn Assizes ; — Held : the 
“ next assizes ” for the purposes of the above 
proviso were in this case the Bedfordshire 
Winter Assizes, which would be held in Jan. 

/ 1936. The proviso, therefore, did not apply, 

A the justices were entitled to commit 
applt. to the Northamptonshire Autumn 
Assizes, as being more convenient. — R. v. 
Murray (1935), 154 L. T. 164 ; 100 J. P. 57 ; 
62 T. L. R. 141 ; 79 «8ol. Jo. 965 ; 26 Or. 
App. Rep. 129 ; 34 L. G. R. 4 ; 80 Cox, O. 0. 
298, 0. C. A. 

1798. Add . Annotations: — Gonsd. R. v. Beebe 
(1925), 183 L. T. 736. Held. Statham v. 
Statham, [1929] P. 131. 

1794. Add. Annotation: — Retd. R. v . Brixton 
Prison, Ex p. Shure, [1926] 1 E. B. 127. 

1798a. Several prisoners oharged on same facts— 
Differentiation of charges — One prisoner 
punishable summarily —Other prisoner punish- 
able on tndlotment.1 — When charges 
are to be brought against more than one 
prisoner on the same set of facte, it is desirable 
that the charges should not be so dif- 
ferentiated that one prisoner is tried by a 
jury, while another has no right to such 
mode of trial, unless there is good reaeon 
to the contrary. — R. v. Cope (1925), 94 
L. J. E. B. 662 j 132 L. T. 800 ; 89 J. P. 
100 ; 41 T. L. R. 418 * 27 Oox, C. 0. 778 ; 
18 Or. App. Rep. 181, 0. O. A. 

1799. Add. Annotation — Distd. R. v. Sheridan, 
[1936] 2 All E. R. 883. 


PART V. SECT. S, SUB-SE0T. 2.— 0. 

f i. — .] — Gu. : whether 

depositions may he signed by a magis- 
trate after accused has been committed 
for trial & Just before hearing. — R. t>. 
Mclvsm (1982), 5 M. P. IL 506; 59 

a a a sis.— can. 

PART V. SECT 2, SUB-SECT. 2.— E. 

sw. AdmieoMUty a f— Whether notice 
to accueed essentia*.}— B runet ». K., 
(1928) 9 D. L. R. 264 ; [1928] 8. 0, B. 
161; 49 Oan. Grim, Oas. 257. — CAN. 

PART V. SECT. 2, SUB-SECT. 2. 
1781 L When remand granted.) — On 
a prisoner being brought before a 
magistrate for trial on the day of the 


retained for the defence A was req ue s t e d 
by them to giant an adjournment to 
permit of the counsel 1 * attendance : — 
add : the refusal under such otioum- 
stanoee of a r ea s o n a b le remand was -a 


wrongful denial to the aoouaed of the 
right given him by the Criminal Code 
to make a full de f ence it have his 
oounsel present. — R. v. Hallohuk 
(Blohuk) (Man.). [19281 1 D. L. R. 
781 ; [1928] 1W.W.R. 646.— CAN. 

PART V. SECT. 2, 2UB-2ECT. 4. 

Olm. Oas. S16 ; 87 


-Oeris- 


at 

R. v. Du Guay, 

596; 50 Oan. < 

Man. L. R. 408.— OAN. 

1201 1. Form 

eton of time of offence .) — A warrant of 
commitment did not oompty with 
Summary Convictions Act, B.O., 1915. 
In not fixing the time when the offence 


41 Oan. Qrl 
16.— OAN. 

1201 II. 


Error fa st a tutory 


aiags&fcffg ss%as 

my of marriag e** instead of 

14 


warrant 

“oeremony of marriage 


“form of marriage,** as In the sta- 
tutory description, la no ground for 
setting aside a conviction, the mean- 
ing in both oases being the 
& not distinguishable. — R. v. Boor, 
[1994] 8 dTl. R. 985 ; 57 N. 8. R. 
525.— OAN. 

PART V. SECT. 2. SUB-SECT. S. 

g L .1 — R. ». MoAsnruB 1 * Bail 

(1897), 8 Terr. L. R. 87.— GAN. 

•a. Eatreatmmd of roooastoonee.}— 
The estreating of a laoognjpeiioe by a 
magistrate may be oSrfetf ouTunder 
Criminal Ooda, s. 1099. ft any further 
neeeeeary proceedings follow under the 


14.— OAN. 

57^-. w "«- 

ee» — — Notice of motion to meomsd 




VoL XIV.-~Ciriminal Law. Cases 1804— 1918c. 


1S04. Add. AnmdaUm Consd. E. v. Ely JJ., 
Em p. Mann (1988). 98 J. P. 45. 

1819a. AAI. Citations .->-{1924] 1 K. B. 248 ; 98 
L. J. K. B. 65 5 180 U T. 414 ; 27 Cox, 
0. 0. 681. 

1810l>. How nrovod*]— (1) An appeal lies 

to the Ot. of Criminal Appeal against a 
sentence passed on an alleged breach of a 
recognisance to be ot good behaviour for 
a certain time, on the ground that applt. 
has not broken the recognisance. 

(2) Breach of recognisance must be proved 


like any other fact alleged in a criminal ct. 
— R. v. SMITH, [1925] 1 K. B. 608 ; 94 L. J. 
K. B. 692; 182 L. T. 799 5 89 J. P. 79; 
41 T. L. B. 359 ; 27 Cox, 0. C. 782 1 18 
Or. App. Rep. 170, 0. O. A. 

Annotation : — At to (1) Refd. R. v. Haddon (1935). 79 Sol. 
Jo. 180. 

1810c. .] — Breach of recognisance must 

be strictly proved. — R. v. But ler (1926), 19 
Or. App. Rep. 127, 0. C. A. 

181 Od. .] — R. v . H ADDON (1935), 79 Sol. Jo. 

180, C. 0. A. 


Part VI. — Indictments 


1821. Add. Annotation : — Consd. The Torn! (1932), 
48 T. L. R. 471. 

1823. Add. Annotations: — Reid. Scammell v» 
Hurley, [1929] 1 K. B. 419; Stevens v. 
Aldershot Gas, Water A District Lighting 
Co. (Now Mid-Southern District Utility Co.) 
(1932), 102 L. J. K. B. 12. 

1826. Add, Annotation: — Apid. Hart v. Hudson, 
[1928] 2 K. B. 629. 

1888. Add. Annotation : — Reid. Milne v. Comr. of 
Police for City of London, [1939] 3 All E. R. 
390. 

1867. Add. Annotation : — Consd. The Torn! (1932), 
48 T. L. R. 471. 

1900a. Reoelvfng property—- Known to have been 
obtained by fraud or false pretences.]— To 
receive goods knowing that the vendor 
obtained them on credit under false pretences 
or by means of fraud other than false pre- 
tences is not an offence known to the law. 
— R. v. Sohwbllhb (1924), 18 Or. App. Rep. 
52, O. O. A. 

Shot. 3. — PREFERRING AN INDICTMENT 

(p. 208). 

See, now , Administration of Justice (Mis- 
cellaneous Provisions) Act, 1938 (c. 86), 
ss. 1, 2. 


1910a. Fresh Indictment In respect of another 
offence— Founded on facts disclosed In de- 
positions.] — Where a person has been com- 
mitted for trial for one offence a fresh indict- 
ment cannot be preferred against him in 
respect of another offence, which comes 
within Vexatious Indictments Act, 1859 
(c. 17), without the leave of the ct., even 
though such fresh indictment is founded on 
facts disclosed in the depositions. — R. v. 
Morgan, [1925] 1 K. B. 752 ; 94 L. J. K. B. 
672 ; 133 L. T. 94 ; 89 J. P. 136 ; 28 Oox, 
0. 0. 1 j 18 Or. App. Rep. 180, 0. 0. A. 

1918a. Multiplication of Indictments— Disap- 

proved.] — (1) The ct. entirely approves of a 
ct. of trial dealing with all outstanding 
charges against a convicted prisoner, at his 
request, whenever it can legally do so. 

(2) The ct. disapproves of the multiplica- 
tion of indictments when the allegations can 
be conveniently made in one indictment. — 
R. v. Taylor ( alias Saunders, alias Wallace) 
(1924), 18 Or. App. Rep. 25, O. 0. A. 

Annotation : — Generally, Rtfd. R. v. Taylor (1926), 19 Or. 

App. Rep. 146. 

1918b. .] — R. v. Clarke, No. 2116a, post. 

1918c. .]— R. v . Tyrbman, No. 6360b, 

post. 


89S ; (19271 1 W. W. R. 182; 
Gan. Grim. Gas. r 


, 251.— CAN. 


47 


When ordered A — R. v. 
Lkpickt, (1925] 4 D. L. R. 170 : fl925] 
2 W. W, R, 726 ; 44 Can. Grim. Gas. 


263.— CAN. 
«f. 


One surety bound 


instead of tun.) — R. v. Caevebt, Ear p. 
Hows, (1926) 3 D.L.B. 414 ; 44 Can. 
Grim. Gas. 69.— CAN. 


is. .} — R. v. Sullivan 

(1914). 29 W. L. rTi 16 ; 18 D. L. R. 
536 ; 28 Can. Grim. Cas. 174.— CAN. 

sL Within discretion of 

court .) — The necessity of notice to an 
aoouaed Sc his sureties of a motion for 
an order to estreat a recognisance does 
1 on the existence of a Rule 
Ires 
the 


not depend on the existence of a B 
to thatefleot. Natural Justice reou 
that before *uftb an order be m a d e 


iwp oeiore wnoxn a emwqu iw mm 
estreat of a reoojnleapoo.ls ma de has a 
discretion. In view of all the ctroum- 
ftaaoee, to refuse the order.— -R. *. 
McTAnsr., Jfcru. Bbowk (Man.), n 927) 


PART VL SECT. 1. 

sq. Proceedings must be carried on 
in the King's name.) — R. v. Woo 
Tucx (1928), 61 Gan. G. O. 866 ; 46 
Qua. K. B. 487.— CAN. 

sr. —.1— Glare v. MaoWorth 
(1981), 56 Gan. 0. O. 268.— CAN. 

PART VI. SECT. 9, SUB-SECT. 1.— A. 

1814 iU. Newly created offence .) 

—A statute oomes into force on the 
first moment of the day on whlob it 
receives the Royal aspen t, 9c If it be 
one creating a crimes hn offence com- 
mitted on that day, even although 
before the actual time at which the 
Royal assent was given, is within the 
Act. — R. e. Roooo, 11924) 1 D.L. R. 
601; 41 Can. Crim. Gas. 101. — CAN. 

PART VL SECT. 3, SUB-SECT. 1. 


tu 


Where an applica- 


tion for leave to prefer a charge of 
aHminal libel is made after the refusal 
of a magistrate to commit Sc the A.-G. 
to pr e fer a charge, the judge should 
not give his consent unless |bere Is a 
lWeprobebOltar that the pereon 

‘ will be found guilty, 
is no right of appeal from the 
of the judge's discretion to 
his firms rail to “ " — 

ofsBBnal 


if appot. can adduce further evidence 
upon which a grand jury should find 
a true bill any judge of the ot. would 
have tbe right to grant the consent 
notwi thstanding its previous refusal. 
— Maloney v. Fiuosa, (1983) 1 

W. W. R. 88; 3 D. L. R. 752; 60 
O. C. O. 7.— CAN. 

1907 i. Separate indictments in respect 
of same transaction — Where act con- 
stitutes more than one offence — Attempted 
carnal knowledge of young girl <t 
indecent assault.] — R. e. Langley 
(N. B.) t (1997) 8 D. L. R. 984; 48 
Gan. Qrim. Ohs. 293.— CAN. 

sw. Binding over prosecutor — No ap- 
plication to Alberta .}-- None of the 
provisions of the Criminal Code ss to 
hnditg over to prefer Sc prosecute an 
Indictment has any application or force 
to Alberta. Such provisions are applic- 
able only to those provinces to which 
there Is a grand jury. — Maloney v. 

D. L. R. 752 ; 60 G. C. C. 7. — CAN. 

sy. New indictoner^Lpss of indict 
mm t prmUm.lv krfAl— 11 the origin.} 
indictment to which accused pleaded 
at a former assize has been lost or 
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1913d. .] — Offences which may lawfully 

be charged in one indictment ought not to 
be distributed into more. — R. v . Smith (1926), 
19 Or. App. Rep. 151, C. C. A. 

1913s* S. P. R. v* Carver (1927), 20 Or. App. Rep. 
3, 0. 0. A. 

1914a. Leave — Discretion of Judge.] — The Ot. of 
Criminal Appeal will not inquire into the 
exercise of the discretion.of a judge in granting 
leave to prefer a bill of indictment under the 
Administration of Justice (Miscellaneous 
Provisions) Act, 1933 (c. 36). 

It is not essential that the bill of indict- 
ment shall accompany the application in 
such a case. It is sufficient that it is before 
the judge when he deals with the applica- 
tion. — R. v. Rothfteld, [1937] 4 All ft. R. 
820 ; 26 Or. App. Rep. 103, O. O. A. 

1926. Add. Annotation: — As to (1) Refd. R. v, 
Rothfteld, [1937] 4 All B. R. 320. 

1988. Add, Annotation : — Refd. Milne v. Oomr. of 
Police for City of London, [1939] 3 All E. R. 
399. 

1984. Add. Annotation s — Folld. R. v, Mosley, 
T1924] 2 K. B. 187. 

1987a. ' .] — Counts for offences within 

Vexatious Indictments Act, 1859 (c. 17), 
may be added to the indictment without the 
leave of the ct. where they are founded on 
facts disclosed on the depositions. — R. v, 
Mosley, fl924J 2 K. B. 187 ; 93 L. J. K. B. 
894 ; 130 L. T. 831 ; 88 J. P. 91 ; 68 Sol. 
Jo. 767 i 27 Cox, O. 0. 635 ; 18 Or. App. 
.Rep. 09, O. O. A. 

Annotation: — Retd. R. c. Morgan, [1025] 1 K. B. 752. 

1978a. Larceny — Specific articles stolen must be 
set out.] — R. v . Douglas (1926), 19 Or. App. 
Rep. 119, O. C. A. 

1981a. .] — An indictment for obtaining 

by false pretences that omits the false pre- 
tence alleged Is bad, — R. v. Thomas (1931), 
23 Or. App. Rep. 21, O. O. A. 

1986a. Children Act, 1908 (c. 67), s. 12 — Omission 
of 44 wilfully. •»} — (1) Applt. was indicted for 
cruelty to a child, contrary to Ohildren Act, 
1908 (c. 07), 8. 12 (repealed by the Ohildren 
A Young Persons Act, 1933 (c. 12), to sub- 
stantially re-enacted by sect. 1 thereof), the 
particulars of offence alleged being that she 
u being a person over the age of sixteen years, 
having the custody, charge, or care of M., 
a child, neglected the said child in a manner 
likely to cause the said child unnecessary 
suffering or injury to its health.” The word 
“ wilfully,” which occurs in the sect., was 
omitted from the particulars, the form 
employed being substantially Form 0 of the 
Forms of Indictment in the Appendix to the 
Rules made under Indictments Act, 1915 


(c. 90) : — Held : as the indictment had 
followed the above form, it could not be 
regarded as bad in law, but it is better that 
in such a case the particulars of offence should 
include the word “ wilfully.” 

(2) Conviction quashed on the ground that 
the summing-up contained no proper direction 
on the meaning of “ wilful neglect,” the 
proper direction in such a case being in 
accordance with the direction in R. v. Senior , 
[1899] 1 Q. B. 283, at p. 290. — R. v. Walker 
(1934), 24 Or. App. Rep. 117, 0. 0. A. 


1991a. .] — Indictment for the murder of a 

bastard child : — Held : a bastard was im- 
properly described by his mother's name, he 
not having gained that name by reputation. 
— R. v . Clark (1818), Russ, to Ry. 358. 

Annotations: — Consd. R. v. Sheen (1827), 2 O. to P. 884. 

Retd. R. v. Drake (1850). 14 J. P. 483. 

1991b. .] — In an indictment for the murder 

of a bastard child, the absence of a name is 
sufficiently accounted for by the child being 
described as “ then lately before bora of the 
• body of J. H.” Sentence of death may, 
' since the statute 6 to 7 Will. 4, c. 30, be 
• recorded against a person convicted of 
murder. — R. v. Hogg (1841), 2 Mood, to R. 
380 ; 174 E. R. 324. 

Annotation : — Apprvd. R. v. Willis (1845), 1 Oor, O. O. 136. 


1991c. .] — Indictment stated that the 

E risoner, a single woman, on Aug. 27, 1844. 

rought forth a male child alive ; that she 
afterwards, to wit, on the day to year afore- 
said, killed the said child. Objection that 
the judgment ought to have either stated 
the name cf the child, or that its name was 
unknown to the jurors ; overruled by Cole- 
ridge, J., at the trial, on the ground that 
there was no presumption, from the mere 
fact of birth, that the child had a name, it 
being a bastard : that the indictment 
afforded no presumption of its having 
acquired a name by reputation or baptism : 
that an averment that the name was un- 
known, implied the acquisition of some 
name. Conviction held right. — R. v, Willis 
(1845), 1 Car. to Kir. 722; 1 Den. 80; 1 
Cox, 0. C. 136. 

1992a. S . P, R. v. Drake (1860), 14 J. P. 483 ; 
4 Cox, 0. C. 333. 

2011. Add. Citation : — 2 Roll. Rep. 225. 

2040a. A prisoner was convicted on 

a count of an indictment in the following terms : 
“ Statement of Offence. Accessory after the 
fact. Particulars of Offence. H. Q., . • ., 
knowing that one J. D. had committed a 
felony, to wit, housebreaking to larceny, did 
receive, comfort, harbour, or assist the said 
J. D.” After verdict the judge permitted 
this count to be amended, the amendment 


PART VI. SECT. 4, SUB-SECT. 1. 

tS. .1 — When the Indictment 

waa in the words of the enactment 
describing the oifenoe : — Held : suffi- 
cient.-— R. V. MoLaoblan (1928), 66 
N. 8. R. 418 ; 41 dan. Grim. Gas. 249. — 
CAN. 

k i. .]— R. v. Canadian Allis- 

Chalmers, Ltd. (1928), 64 O. L. R. 
38.— CAN. 

n L Identity of language with that of 
statute creating offence— “Car “ used 
instead of “ motor car.**] — R. js Young, 
[19281 3 I>. L. R. 226 ; 49 Can. Grim, 
baa 349 ; 60 N. 8. R. 128.— CAN. 


o i. — — Value of stolen property. 1 — 
An information should, therefore, state 
the value of the property alleged to 
have been stolen so as to determine to 
which olass of crime the oflenoe belongs 
to the nature of the proceedings to be 
taken. — R. v . Thompson, [1928] 4 
D. L. R. 869 ; 60 Gan. Grim. Css*. 183 ; 
62 O. L. R. 610.— OAK. 

D.tmr5i ‘&*V; 

69 N. 8. R. hi* — CAN. 

PART VL SECT. 4, SUB-SECT. 2. 

a L ».] — The inclusion of a 

number of aliases unaeoessarBy in a 
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bill of Indictment is contrary to the 
practice, is a deviation from the 
ordinary oourse of criminal lugjfeo, to 
should be deprecated. Whether It 
amounts to • substantial wrong to the 
accused is a Question of degree. — R. v. 
Nolan (1930), 43 B. a RT357. — CAN. 

PART VI. SECT. 4, SUB-SECT. 7. 

stn. Indecent exposure — ** With in- 
tent to offend. **} — Where the facts 
alleged mecossarfly implied that the 
act charged waa committed "wilfully**: 
— Held : notwithstanding the omission 
of that word, the information was 
sufficient. — R. e. Smothers (1924), 67 
N. 8. R. 179.— QAM. 
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consisting in striking out the words “ house- 
breaking & larceny ” in the particulars of 
offence & substituting the words 44 receiving 
stolen property ” : — Held : the count as 
originally drawn was bad, in that it omitted 
in the statement of offence to specify any 
felony, & the amendment was baa in that it 
did not in the particulars of offence describe 
the alleged felony as 44 receiving stolen pro- 

r ty well knowing it to have been stolen ” 
the conviction must be quashed. — B. v. 
Quintneb (1034), 25 Or. App. Bep. 32, 
O. O. A. 

2048. Add, Annotation: — Refd. Joel v, Barclay, 
[1937] 1 All E. B. 309. 

2064a. Obtaining by false pretences — 44 On divers 
dates.”] — B. v. Bobertson (1936), 80 Sol. 
Jo. 691 ; 25 Or. App. Bep. 208, 0. 0. A. 

2066. In headnote, after the word 44 forged ” add 
44 a bill of lading.” 

2076. Add, Annotations : — Apld. B. v, Disney 
(1933), 49 T. L. B. 284 ; B. v, Wilmot (1933), 
97 J. P. 149. Refd. B. v. Friend (1930), 22 
Or. App. Bep. 130. 

2076a. Offences under Night Poaching Act, 1828 
(c. 69).] — Applt. was convicted on a count 
of an indictment which charged that he 4 1 by 
night unlawfully took or destroyed game or 
rabbits in land at C. ... or was in the said 
land by night with a gun, net, or other 
instrument for the purpose of unlawfully 
taking or destroying game,” contrary to 


Night Poaching Act, 1828 (c. 69), s. 1 s — 
Held : the count was bad, as it alleged two 
offences in the alternative & it was impossible 
to say of which offence applt. had been con- 
victed. — B. v. Disney, [1933] 2 K. B. 138 ; 

102 L. J. K. B. 381 ; 149 L. T. 72 ; 97 J. P. 

103 ; 49 T. L. B. 284 ; 77 Sol. Jo. 178 ; 24 
Or. App. Bep. 49 ; 81 L. G. B. 176 ; 29 Cox, 
0. 0. 635, 0. 0. A. 

Annotation .—Apld. R. v, Wilmot (1933), 149 L. T. 407. 

2076b. Shooting with intent to do grievous bodily 
harm or to maim, disfigure or disable.] — B. 
v, Ottaway (1933), 175 L. T. Jo. 424. 

Offence under Road Traffic Act, 1930 (c. 43), 
s. 11 (1).] — See Street Traffic, No. 222c, 
post, 

2102a. Prejudice to one defendant.]— Persons 

arrested together need not be tried together, 
&, if any one of them is likely to be embar- 
rassed in his defence, ought not to be so tried. 
— B. v. Townsend, B. v. Hildeb (1924), 
18 Or. App. Bep. 117, 0. C. A. 

2105a. .] — When a statement by one accused 

intended to be put in evidence implicates 
another, the ct. should consider whether 
accused should not be tried separately. — 
B. v. Seymour (1927), 20 Or. App. Bep. 98, 
0. 0. A. 

2108. Add, Annotation : — Folld. B. v. Lonsdale 
(1930), 47 T. L. B. 80. 

2109. Add, Annotation : — N.F. B. v. Lonsdale 
(1930), 47 T. L. R. 80. 


PART VI. SECT. 4, SUB-SECT. 8.— 
B. (a). 

f 1. .1 — Where ingredients of 

two distinct offences had been mixed 
together in a charge contrary to the 
settled principles of criminal pro- 
cedure Sc in violation of Criminal Code, 
s. 710 (3) : — Held : prisoner was entitled 
to his discharge. — R. v. Chue, [19241 4 
D. L. R. 300 ; 34 B. C. R. 177. — CAN. 

sq. Offence against Excise Act — 
Conspiracy.] — Q. was indicted for con- 
spiring to defraud tho Dominion govt. 
& on three counts of conspiracy under 
Excise Act, 1834. It was contended 
that, as the evidence showed completed 
offences under that Act, there should 
also have been counts therefor. H. 
Sc MeL. wore indicted as U. was, but 
with additional counts under said Act. 
It was contended that counts changing 
the completed offence should not have 
been included with counts of con- 
spiracy, in each case tho evidence 
snowed that the accused had parti- 
cipated in the Installation of an illegal 
still Sc its operation in a large way for 
a number of weeks : — Held : the con- 
tentions should he overruled. — R. v. 
Gimbije, R. v. Huxley & McLaughlin, 
[1939] 2 W. W. R. 350. — CAN. 

st. Fraud.] — -Applt., a storekeeper, 
was charged Sc found guilty upon 41 
counts. The first count was for con- 
spiring with the relief director for the 
municipality to defraud the provincial 
govt, by means of forged relief orders. 
Twenty of the other counts charged 
him with forging a food order with an 
attached counter-slip in tho name of a 
certain relief recipient ; each of these 
counts, with one exception, was 
immediately followed by a count 
charging the uttering of said forged 
documents, the only deviation from 
this course being that in one instance 
three different forgeries with respect 
to a certain recipient were charged 
consecutively in three separate counts 
followed by a count which set up the 
uttering of all three : — Held : having 
regard to the nature of the cose, the 


trial judge was right in allowing all 
the couuts to be tried together ; & in 
refusing tho requost of the accused's 
counsel to have all the witnesses for 
tho Crown excluded ho had exercised 
his discretion in a manner which did 
not prejudice the accused.-- H. v. 
Manpkyk, [1939] 2 W. W. It. 300 — 
CAN. 

PART VI. SECT. 4, SUB-SECT. 9.— B. 

2087 ill. .]— R. v. McDonald 

(Ont.), [19281 2 D. L. R. 787 ; 50 Can. 
Crim, Caa. 65. — CAN. 

2087 iv. .] — R. v. Jenkins, 

[1932] 3 W. W. R. 505.— CAN. 

st. Jn same transaction.] — Sect. 
239 ( d ) of the Criminal Procedures Code, 
1898, of India provides that persons 
who aro accused of different offences 
committed in the course of the same 
transaction may bo charged & tried 
together. The correctness of tho 
Joinder, which depends on the sameness 
of the transaction, is to he deter- 
mined by looking at tho accusation, 
Sc not by looking at the result of the 
trial under those provisions of sect. 
239 (d). The sect, must bo deemed 
to read " The persons accused of 
different offences committed in the 
course of the same transaction may 
be charged & tried together." It, 
therefore, was enough If tho con- 
spiracy was found In the accusation, & 
It need not be so found in the eventual 
result of the trial, the relevant point 
of time being that of the accusation. 
There had been a series of authorities 
in the Indian Cts. so decided Sc the 
question now for tho first time had 
oomc up to the Judicial Committee for 
decision. The magistrates must he 
assumed in such cases to exercise their 
discretion fairly 8c honestly. — Chouk* 
blani v. King-Emperor, Mukilkrjee v. 
King-Emperor (1938), 107 L. J. 

P. C. 35 i 158 Li. T. 437 5 54 T. L. R. 
454 ; 82 Sol. Jo. 271, P. C.— IND. 

PART VI. SECT. 4, SUB-SECT. C. 

r. Read now " 2102a L" 
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s. Read now " 2102a 11.” 

t. Read now " 2102a 111." 
a. Read now " 2102a Iv." 

2102a v. .] — R. v. Wiser 

& McOreiqht, [19301 1 W. W. R. 976 ; 54 
Can. C. C. 117 ; 42 B. C. R. 517.— CAN. 

2103 III. .] — A man 8c a woman 

were tried jointly on the charge of 
having murdered the husband of the 
woman. They were oonvioted & 
sentenced to death. Each of the 
accused had applied to tho trial judge 
for a separate trial, on the ground that 
statements had been made by each 
which would he admissible in evidenoe 
against the person making the state- 
ments, but which tended to incriminate 
the other accused, against whom the 
statements would be Inadmissible. 
The trial judge had refused the 
applications : — Held : the refusal of 
the trial judge to grant separate trials 
did not amount to a miscarriage of 
justice, Sc afforded no ground of appeal. 
— A.-G. v. Joyce, A.-G. v. Walsh, 
11929] I. R. 526.— IR. 

so. Charge of vagrancy.] — Ex p. 
Wright, Ex p. Parker (1910), 54 
Can. 0. O. 310.— CAN. 

PART VI. SECT. 4, SUB-SECT. 10.— A. 

g I. Acquittal on two counts — 

Conviction on third — Validity. 1 — Held: 
it was open to the jury to find as they 
did. — B arton v. R., [1929] 1 D. L. K. 
634 ; S. C. R. 42 ; 51 Can. O. C. 1 ; 
affg., 63 O. L. R. 299.— CAN. 

■e. Conspiracy — Count relating to one 
conspirator— Jcdndcr of count relating 
to all.)— In an indictment for con- 
spiracy It is improper to try together 
a count reluting to one accused & a 
count relating to that one jointly with 
the other two. — R. v. Chamandy, (1 934] 
2 D. L. R. 48 ; O. R. 208 ; 61 O. O. C. 
224.— CAN. 

sg. Embezzlement & failure to pay 
statutory contributions.)— An employer, 
who was charged, firstly Sc secondly, 
with failure to pay the National Health 
Sc tho Unemployment Insurance con- 

29 
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2115a. .] — Indictment* should not 

be multiplied, but where the law permits 
separate offences should be charged in sepa- 
rate counts of one indictment. — K. v. Clarke 
(1925), 18 Cr. App. Rep. 160, C. 0. A. 

2115b. .] — Observations on the form of 

indictment where several defts. are charged 
with various offences of obtaining money by 
false pretences & conspiracy to defraud. — 
R. v . Oarless, R. v. Staple* (1934), 25 Cr. 
App. Rep. 48, C. C. A. 

2119a. Leaving counts on file — Undesirable 
practice.] — R. v. Tbape-White (1930), 22 
Cr. App. Rep. 93, C. C. A. 

2119b. When Justified.] — (1) If, on a crucial 

part of the case, the prosecution intend to 
ask the jury to disbelieve the evidence of a 
witness called for the defence, counsel for the 
prosecution ought to cross-examine that 
witness or, at any rate, to make it plain, 
while the witness is in the box, that his 
evidence is not accepted. 

(2) An indictment should be allowed to 
remain* on the file only in exceptional cir- 
cumstances, as, for example, wherait appears 
that the conviction on the first indictment 
may be quashed on appeal on some technical 
ground, & the indictment left on the file 
relates to a similar matter. — R. v. Hart 
(1932), 23 Cr. App. Rep. 202, C. C. A. 

2119c. Offence must be of simile - character.] — 
R. v. Hill (1930), 22 Cr. App. Rep. 64, C. C. A. 

2188. Add. Annotation : — Reid. R. v. Davis, [1937] 
3 All E. R. 637. 

2149. After this case add : — 

Manslaughter & dangerous driving under 

Road Traffic Act, 1930 (c. 43), s. 11.] — See 
Street & Aerial Traffic, No. 222e, post. 


2140a. Rape & indecent assault on different 

persons.] — Applt. was convicted upon an 
indictment which charged four offences, two 
of rape on a young girl on two different 
occasions, a third with stealing 12s. Qd. from 
the girl’s father, & a fourth of indecent assault 
on a totally different person, a married 
woman. He appealed on the ground that 
the two charges of rape & the one of 
indecent assault should not have been tried 
together : — Held : these two dissimilar 

offences should not have been charged in 
one indictment, &, if so charged, should not 
have been tried together. — R. v . Muir, [1938] 
2 All E. R. 516 ; 20 Cr. App. Rep. 164, 
C. C. A. 

2147a. Two murders.]— -Applt. was 

charged upon an indictment which contained 
two counts, the first charging that on a day 
between Apr, 20 & Apr. 29, 1937, he murdered 
his wife, & the second charging that on a day 
between Apr. 21 & Apr. 29, 1937, he murdered 
his niece. Applt. was convicted of murder : 
— Held : although the joinder of two murders 
• in one indictment was undesirable, the fact 
. that in the present case there were two counts 
did not, in the circumstances, invalidate the 
conviction. — R. v, Davis, [1937] 3 All E. R. 
537 ; 81 Sol. Jo. 691 ; 26 Cr. App. Rep. 95, 
C. C. A. 

2150. Add. Annotation : — Consd. R. v . Southern 
(1929), 142 L. T. 383. 

2151. Add . Annotations : — Consd. R. v . Kendrick & 
Smith (1931), 144 L. T. 748. Folld. R. v. 
Carless, R. v. Stapley (1934), 25 Cr. App. Rep. 
43. 

2155a. .] — R. v. Luberg, No. 3150d, 

post. 


tributions of certain employees, was 
charged, thirdly, with embezzling 
sums deducted from wages for that 
purpose. Sho pleaded guilty to the 
atatutory charges, hut objected to tho 
third charge as irrelevant. Tho sheriff - 
substitute having sustained her objec- 
tion, in respect that the third charge 
involved a reduplication of liability 
& penalty : — Held : tho objection 
should have been repelled, in 
respect that the third charge was an 
ontiroly separate charge, & did not 
depend on the some species facli as 
tho other charges, with regard to which 
it was immaterial whether contribu- 
tions had or had not boon obtained 
from omployoes. — Strathern v. Cais- 
LBY, [19371 S. O. (J.) 118. — SCOT. 


•j. Several offences charged in the 
alternative .] — An indictment 1 b bad 
which charges several distinct offences 
in the alternative. — R. v. Gatto & 
Tonellatto, [1938] 2 D. L. R. 228 ; 
12 M. P. B. 483; affd. [1938] S. O. R. 
423. — CAN. 


PART VI. SECT. 4, SUB-SfcCT. 10.— B. 

2120 ▼. -—.]— Where the trial 
judge had tried together fifteen charges 
against the prisoner for different 
offences : — Held : there was no reason 
disclosed to question his discretion in 
doing so, sinoe he sat without a jury, 
& the offences were all of a similar 
character & connected together by 
being parts of a systematic course of 
criminal conduct pursued by prisoner. 
— K. v. Duff (Sask.), 11929] 1 D. L. B. 
152 ; 60 Oan. Crim. Gas. 246 ; [1928] 
3 W. W. R. 550.— OAN. 


2120 vi. .] — The judge has juris- 

diction to try separate counts at the 


same time whether or not the accused 
consents to their trial together. — It. v. 
Neoembkr, [1931] 2 W. W. B. 810; 
56 Can. C. C. 110 ; 44 B. C. R. 210.— 
OAN. 

2120 vii. .] — R. v. Necemrer 

(No. 2), 11931] 3 W. W. R. 350 ; 56 
Can. C. C. 391— CAN. 


PART VI. SECT. 4, SUB-SECT. 10.— 0. 


p I. .] — R. v. Carter, 

[1931] 2 W. W. R. 127 ; 65 Can. C. C. 
196.— CAN. 


p li. Suborning perjury <£ 

fabricating evidence. 1 — The accused, 
who was charged in the one indictment 
with suborning perjury &, also, with 
fabricating evidence in connection with 
said offence, applied for an order requir- 
ing the Crown to sever the indictment 
& elect to proceed first on one or other 
of the two charges : — Held : the joinder 
was not conducive to the ends of 
justioe &, therefore, the order should 
be granted. — R. v. Braun (Sask.), 
[1928] 3 W. W. R. 226 ; 50 Can. Crim. 
Gas. 292.— CAN. 


PART VI. SECT. 4, SUB-SECT. 10.— D. 


r i. 


Shopbreaking <t receiving 


stblen goods.] — R. v. Cross (Sask.), 

^ 4 D. L. R. 923 ; [19271 3 

. R. 432 ; 49 Can. Crim. Gas. 
77.— OAN. 


r ii. . 1 — Two offences of criminal 

assault upon girls under 14 committed 
upon each on different days, cannot Iks 
tried together, except by agreement of 
counsel. — R. r. Childs, [1939] 1 

D. L. R. 188 ; O. R. 9 ; 71 Can. C. C. 
70.— CAN. 


ai. Murder it accessory after 
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fad of murder. 1 — An indictment may 
contain a count charging an accused 
person with murder & also a count 
charging him with being an accessory 
after the fact of murder. Semble : in 
such a case the presiding judge may, 
in his discretion, call upon the pro- 
secutor to eloct as to which charge'he 
3ceed with. — R. v. Williams 
32 S. R. N. S. W. 504; 49 
r . W. N. 144.— AUS. 

a il. Conspiracy — Arson .] — 

Joinder of counts upheld. — R. v. 
Kadishevitz, [1934] O. R. 213 ; 61 
C. O. C. 193.— CAN. 

a ill. Obtaining by false 'pretences 

& conversion .] — Accused was charged 
on an indictment containing 30 counts, 
some of which were in respect of obtain- 
ing Bums of money by false pretences 
& others were in respect of fraudulently 
converting to his own use the same 
sums, being moneys entrusted to him 
for a particular purpose : — Held : the 
indictment was not bad by reason of 
Larceny Act, 1916 (c. 50), s. 40 (5) (d), 
which limits the joinder of chargee of 
embezzlement & fraduient * applica- 
tion or disposition, that provision being 
inconsistent with the provisions of 
Criminal Justice (Administration) Act, 
1 924. — Attorney-General v. Reilly, 
[1937] I. R. 118.— ER. 



PART VI. SECT. 4, SUB-SECT. 10.— E. 

2152 i. Cases requiring separate trial — 
Indecent assault <t theft — Ads forming 
pari of one transaction.) — R. v. Cassidy 
(Ont.), [1927] 4 D. L. K. 1106 ; 49 
Can. Crim. Cas. 93.— CAN. 


2161 i. Cases not requiring separate 
trials — Similar ads — Separate indecent 
assaults .] — An indictment charged 
accused with indecent assault upon one 


Vol. XIV.— Criminal Law. Cases 2195— 2222a. 


2195. Add . Annotation : — Retd. R. v. Central 
Criminal Court JJ., Ex p. L. C. (X, [1925] 2 
K. B. 43. 

2201. Add . Annotation : — Reid. R. v. Cleghorn, 
[1938] 3 All E. R. 398. 

2204a. Wrong statute inserted — Later 

statute In similar words.] — The accused, who 
was a trustee under a will, was charged with 
having in Mar. 1916, fraudulently converted 
to his own use certain shares deposited with 
him by a co-trustee. In an affidavit filed by 
the accused in defence to proceedings for an 
account commenced against him by the co- 
trustee in the Oh. Div., the accused swore 
that he had, with the approval of his co- 
trustee, invested the capital in his own 
business. Subsequently, m his preliminary 
examination in bkpcy., he made admissions 
to the Official Receiver in regard to the dis- 
position of the capital by him. Be was 
indicted for fraudulent conversion as a 
trustee under Larceny Act, 1916 (c. 50), s. 21, 
but the judge, on his notice being brought 
to the fact that that Act was not in force 
at the time when the offence was alleged 
to have been committed, allowed the indict- 
ment to be amended by the substitution of 
Larceny Act, 1861 (c. 96), s. 80, for the later 
statute. The two statutes define the offence 
in almost precisely the same words : — Held : 

(1 ) the indictment was defective within Indict- 
ments Act, 1915 (c. 90), s. 5 (1), by reason of 
the wrong statute having been inserted, but 
in view of the fact that the offence under the 
earlier Act was defined in almost the same 
words as those used in the later Act, applt. 
could not have been prejudiced by the amend- 
ment, nor could injustice have been done to 
any defence that he might have had. The 
amendment was, therefore, rightly allowed ; 

(2) the accused was not protected from 
prosecution by Larceny Act, 1861 (c. 96), 
s. 85, either in regard to acts disclosed by his 
affidavit or in regard to acts disclosed by his 
preliminary examination in bkpcy., as such 
disclosures were not “ in consequence of any 
compulsory process of any court of law ” ; 

(3) the admissions in the preliminary examina- 
tion in bkpcy. were not admissions made 
“ in any compulsory examination or deposi- 


tion before any ct. on the hearing of any 
' matter in bkcpy.,” & could, therefore, be 
given in evidence at the trial without infring- 
ing Larceny Act, 1916 (c. 50), s. 43 (3). — 
R. v. Tuttle (1929), 140 L. T. 701 ; 45 
T. L. R. 357; 21 Cr. App. Rep. 85; 28 
Cox, C. 0. 610, O. O. A. 

2218. Add. Annotation : — Consd. R. v. Cleghorn, 
[1938] 3 All E. R. 398. 

2219a. .] — Applt. was accused of having 

obtained sums of money by way of deposit 
from persons, who desired to be employed 
as managers of public-houses, by reprelsenting 
to them that he would appoint them to those 
positions. The indictment contained eighteen 
counts, relating to nine distinct offences, 
which were charged alternatively as obtaining 
sums of money by false pretences, & as 
larceny by a trick of the same sums. In every 
one of the counts relating to false pretences, 
the indictment as originally framed ran : 
“ by falsely pretending that he would appoint 
... as manager.” At the close of the case 
for the prosecution the judge thought it 
right to amend the counts relating to false 
pretences so as to read “ by falsely pretending 
that he was in a position to appoint,” etc. 
The jury convicted applt. on all counts : — 
Held: (1) the conviction for false pretences 
must be quashed, as the amendment of an 
indictment allowed by Indictments Act, 

1915 (c. 90), s. 5 (1), is an amendment of a 

defect in form, & not the alteration & revision 
of the substance of a charge, such as had taken 
place in this case, which must necessarily 
prejudice accused ; (2) the conviction for 

larceny must be quashed, because there was 
no evidence of larceny, as the persons seeking 
employment had in each case intended to 
part with their money ; (3) Larceny Act, 

1916 (c. 50), s. 44 (3), could not apply where 
the indictment had charged false pretences 
& was up to the last moment wrong in sub- 
substance. — R. v. Hughes (1927), 136 L. T. 
671 ; 91 J. P. 89 ; 43 T. L. R. 250 ; 28 
Cox, O. O. 336, O. C. A. 

2222a. Amendment within Administration of 
Justice (Miscellaneous Provisions) Act, 1933 
(c. 36), s. 2— No application to quash at 
trial.] — Applt. made an application for, & 


little girl,& indecent assault. Involving 
murder, upon another little girl. Both 
offences were libelled as having 1 been 
committed on tbe same day at S. : — 
Held : the offences charged were so 
connected In time, circumstances, & 
character as to justify their Inclusion 
in one indictment. Sc no sufficient 
reason had been shown for separation 
of the charges. — H.M. Advocate v. 
Bickkrstaff, [1926] 8. O. (J.) 65.— 
SOOT. 

ail. Indecent assault <t carnal 

knowledge — Second count added in new 
trial.) — A new trial having been 
ordered after conviction on a charge, 
preferred by the agent of the A.-G., of 
lndeoent assault on a young girl : — 
Held : the agent of the A.-G. was 
entitled on the second trial to arraign 
the accused on a new charge contain- 
ing, in addition to oounts alleging 
lndeoent assault, oounts alleging oarnal 
knowledge of the same girl at the same 
time. 

In answer to the contention that by 
proceeding on the count for carnal 
knowledge the agent of the A.-G. de- 
prived the accused of the right to 
elect a speedy trial thereon: — Held: 


the accused had already made a suffi- 
cient election to cover that charge ; 
it was admitted that the charge of 
carnal knowledge was one which might 
be founded upon the evidence dis- 
closed in the depositions taken on the 
preliminary inquiry on which the 
accused had been committed for trial 
& that he had been brought before a 
District Ct. judge to make bis election 
upon the charge in respect to which 
he had been committed & that he 
then demanded a Jury trial : therefore, 
it must be assumed that his demand 
for a Jury trial related to the charge 
of carnal knowledge as well as to the 


other offences charged. — R._r. Drew 
g*CL 2), [19331 2 W. V 


[1933] 2 W. W. It. 243 ; 4 
, 592 ; 60 C. C. C. 229.— CAN. 


ig. Attempted subornation of perjury 
& attempt to dissuade witness. ] — Counts 
for attempted subornation of perjury 
& attempt to dissuade a witness from 
giving evidenoe may be joined in the 
same indictment. — It. v. Solomon 
(1932), 5 M. P. R. 67.— CAN. 


PART VI. SECT. ♦, SUB-SECT. 13. 
ki. Attempt to givt jurisdic • 
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tion.) — A person committed on a 
charge which a district ct. judge has 
no jurisdiction to try under any circum- 
stances, cannot be tried by such judge 
on a substituted charge, over which 
the judge has jurisdiction, on the 
election of accused. — It. e. Crovi, 
[1 924] 4 D. L. It. 1072 ; 3 W. W. It. 
534.— CAN. 

r I. .] — An Indictment 

disclosing no offence Sc bad in law, was 
amended at the trial so as to make it 
an entirely different charge : — Held : 
the amendment ought not to have been 
made. — R. v. Loftub (1926), 45 Can. 
Crim. Cas. 390 ; 59 O. L. R. 65.— CAN. 

a (p. 236) I. .1— Defts. 

were convicted that they “ did wrong- 
fully & unlawfully break & enter by 
night the shop of S. with Intent to 
commit an indictable offence ; to wit, 
to assault one S. contrary to the form 
of tbe statute in that behalf made Sc 
provided/* The Crown Intended to 
prefer a charge of shop breaking within 
sect. 461 of the Criminal Code : — Held : 
charge defective as lacking an averment 
of intent to commit an Indictable 
offenoe in the shop. — R. v. McNeil, 
[1931] 3M.P.R, 423.— CAN. 
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obtained, in Mar. 1938, a motor trade policy, 
& was supplied with two centiflcates of insur- 
ance. Some time afterwards, that policy 
was cancelled, because the certificates were 
being used for more persons than were 
covered. Applt., on being asked to return 
the certificates, stated that they were lost, 
& afterwards made a statutory declaration 
to that effect. On taking out these policies, 
applt. had given the name of his brother, 
& the policies were made out in the brother’s 
name. Applt. & his brother were then 
indicted upon an indictment containing four 
counts : (i) for conspiracy to obtain a certi- 
ficate of insurance by a false statement, 
(ii) for conspiracy to obtain possession of a 
document resembling a certificate of insur- 
ance, (iii) for making a false statement in 
order to obtain a certificate of insurance, & 
(iv) for having possession of a document 
resembling a certificate of insurance. The 
original indictment had only three counts, 
there having been an amendment at the 
instance of the ct. by dividing the first count 
into" two counts. The original first count 
charged the brothers with a conspiracy on 
divers dates to have in their possession with 
intent to deceive a document so closely 
resembling a certificate of insurance as to be 
calculated to deceive. It was contended 
that the amendment had the effect of pre- 
ferring a new charge against applt., & one 
to which he had not been asked to plead. 
There had been no application at the trial 
that the indictment should bo quashed : — 
Held : (1) the amendment was within 

Administration of Justice (Miscellaneous 
Provisions) Act, 1933 (c. 36), s. 2, &, if this 


were not so, it could not be questioned now 
since Ho application to quash the indictment 
was made at the trial, as required by that 
sect. ; (2) the document in question was 

properly described as one resembling a 
certificate of insurance, because, although at 
one time it had been a valid certificate, it 
had ceased to be so after the cancellation of 
the policy. — R. v. Cleqhobn, [1938] 3 All 
E. R. 398 ; 82 Sol. Jo. 731, 0. 0. A. 


Sect. 5. — FINDING OF AN INDICTMENT BY A 
GRAND JURY (p. 237). 

Note : — The grand Jury is now abolished by 
Administration of Justice (Miscellaneous 
Provisions) Act, 1933 (c. 36), s. 1. 

2265. Add, Annotation : — Refd. R. v. Boothby 
(1938), 24 Cr. App. Rep. 112. 

2295a. BUI for rape — True bUl found for Indecent 
assault — Necessity for fresh indictment.] — An 
indiotment for rape was put before the 
, grand jury A they indorsed on it, “ No true 
bill for rape. A true bill for indecent assault 
( aggravated ),” but no indictment for indecent 
assault was put before the grand jury. The 
prisoner was convicted : — Held : as there 
was no true bill for rape, A as there was no 
indictment for indecent assault, the con- 
viction must be quashed. — R. t>. Botching 
(1929), 141 L. T. 687 ; 45 T. L. R. 669 ; 21 
Or. App. Rep. 116, 0. 0. A. ; subsequent 
proceedings, 21 Cr. App. Rep. 144, C. 0. A. 
2316. For “ Criminal Law Amendment Act, 1835 
(c. 35),” read “ Criminal Law Amendment 
Act, 1885 (c. 69).” 


Part VII.— Trial 


of Indictments. 


2865. Add . Annotations : — FoUd. R. v. Dennis, R. 
t\ Parker, [1924] 1 K. B. 867. Apld. R. v. 
McDonnell (1928), 20 Cr. App. Rep. 163. 
Refd. R. v. Williams (1925), 19 Or. App. Rep. 
67 ; R. v. Gee, R. v, Bibby, R. v. Dunscombe, 
[1036] 2 All E. B. 89. 

2365a. " ■ .]— A criminal ct. has no juris* 

diction to try two separate indictments 
against two defts. at one & the same time, 
even with the consent of counsel for the pro- 


secution & counsel for defts. — R. v . Dennis, 
R. v, Parker, [1924] 1 K. B. 867 ; 93 L. J. 
K. B. 388 ; 130 L. T. 830 ; 88 J. P. 84 ; 40 
T. L. R. 420; 68 Sol. Jo. 663; 27 Cox, 
0. C. 682 ; 18 Cr. App. Rep. 89, C. O. A. 

2865b. .] — A simultaneous trial of two 

indictments is a nulUty. — R. v. McDonnell 
(1928), 20 Cr. App. Rep. 163, O. 0. A. 

Annotation Folld. R. v. Wilde (1933), 170 L. T. Jo. 110. 


PART VI. SECT. 4, SUB-SECT. 14. 

2241 i. Application must be made to 
court of trial.}— It. v. Hanky, [1825] 2 
D. L. R. 83 : 43 Can. Crim. Ca a. 297 ; 
05 O. L. R. 293.— CAN. 

PART VI. SECT. 0. 

.2338 ill. — “J— There is no autho- 
rity in the Criminal Code allowing the 
A.-G. to grant a stay of proceedings 
upon an Indiotment or, as it was 


> again pro* 

oeeded with. The proper procedure is 
for the Grown to prefer another 

60 O. O. O. S4.-^0AN. ’ 

23631. Reasons for entering.}— A 
nolle prosequi la usually granted where 
any improper & vexations attempts 
are made to oppress deft,, as by re- 
peatedly preferring detective indict- 
ments for the same supposed offence 


or if it is dear that an indictment is 
not suitable against deft. — S hkr Singh 
V. JlTBNDRANATH SEN (1931), I. L. R. 
59 Calc. 275.— IND. 

PART VII. SECT. 1. 

2305 1. Separate indictments — Cannot 
be tried jointly .] — A purported trial of 
two or more persons on separate 
charges for different offenoes is a 
nuJJJty, even though their counsel 
offers no objection, or oonsente, thereto. 
— R. v . Thxirlyock (Altaj, J1928] 
4 D. L. R. 431 : [1928] 3 W. W. R. 
225 ; 50 Can. Crim. Gas. 290.— CAN. 

2865 11. .1 — R. v. Hast, 

R. r. Kosabuk (1929), 51 Can. Crim. 
Cae. 145 ; 24 Alta. L. R. 15 ; [1929] 
1W.W.R, 425.— CAN. 

a i. Stealing parade from made 

<£ receiving parcels eo stolen.}— Held .• 
aooused entitled to be tried by a jury, 
even though the value of the property 
stolen did not exceed §800.- — R. v. 
Iwanchux, [1927] 3 D. L. R. 539; 


[1927] 2W.W.R. 825 ; 48 Can. Grim. 
Oas. 218 ; 22 Alta. L. R. 595.— CAN. 

a U. Right to elect for trial by 

judge without jury — After true biu 
found — Criminal Code , s. 825.1 — R. v. 
Thompson, R. v. Fouekbb (1908), 10 
Man. L. R. 008.— CAN. 

UL -y—EJfect of election,}— 


874; [1927J 1 W. 
Grim. Oas. 88.- 


H. e. BnP.(Alta.) t JlM7^ 1 D-^L^R. 


. R. ! 


.—CAN. 

sa. Offence punishable on indictment 
or on summary conviction — Decision as 
to method of trial , ] — Where a statute 
makes an offence punishable on 
indiotment or on summary conviction* 
it makes it either an indictable offence 
or a non-indlotable offence, ft confers 
on the Crown prosecutor or on the trial 
magistrate, perhaps partly on each, the 
right or “ option * r of deciding how each 
particular offence shall be considered, 
tried ft punished. — R. v. Denis (Man.), 
£927] 8 W. W. R. 400 ; 49 Oaau Grim. 
Os*. 8.— CAN. 
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2865c. .] — Applt. was charged on two 

indictments, which were tried together, & 
he was convicted on both : — Held : the trial 
was a nullity &, in the circumstances of the 
case, the ct. would not exercise its power of 
ordering a venire de iiovo, but would merely 
quash the conviction. — R. v. Wilde (1933), 
24 Or. App. Rep. 98, 0. 0. A. 

2401a. The ct., disagreeing with the 

ct. below on the evidence of corroboration, 
recommends that persons accused of rape 
should be defended by counsel. — R. v. 
Kelly (1929), 21 Or. App. Rep. 161, 0. 0. A. 

2404a. Warranted In case of alibi.]— (1) The 

police have no right to suggest by questions 
to a person detained in custody that they I 
have evidence of his guilt ; answers to such a 
suggestion are not admissible in evidence. 
(2) When the defence is an alibi defts. would 
do well to disclose it in the ct. below. Such a 
defence usually warrants legal aid. — R. v . 
Brown & Bruce (1931), 23 Or. App. Rep. 66, 
0. 0. A. 

2409. After this case add : — 

.] — This Act is now replaced by Poor 

Prisoners’ Defence Act, 1930 (c. 32). 

2458a. When necessary.] — On a plea of 

guilty to a charge of murder, the judge 
asked counsel to interview the prisoner & 
explain the position to him. After inter- 
viewing the prisoner, counsel told the judge 
that the question had occurred to him 
whether the prisoner was fit to plead to the 
indictment. The senior medical officer of the 
prison where the prisoner had been in custody 
was called, & said that he saw no reason to 
depart from the view he had put forward in a 
report, which was before the Judge, & that 
the prisoner was, in his opinion, flit to plead. 
The indictment was again put to the prisoner, 
& he again pleaded guilty, & was sentenced 
to death : — Held : the procedure followed 
was perfectly proper & there was, in the 
circumstances, no necessity to empanel a 
jury to try the issue whether the prisoner was 
or was not fit to plead. — R. v, Vent (1935), 25 
Or. App. Rep. 65, 0. C. A. 

2567. Add. Annotations : — Folld. R. v. Hussey 
(1924), 18 Or. App. Rep. 121 ; R. v . Hancock 
(1931), 146 L. T. 168. 

2567a. .] — (1) Applt. was charged upon an 

indictment with breaking & entering a house 
with intent to commit a felony. At the 
trial applt. pleaded guilty to entering only, 
which plea was treated as a plea of guilty 


generally : — Held : there was no plea of 
guilty & the case must go back, & prisoner 
asked to plead again to the indictment. 

(2) Applt. at the trial asked that five 
charges of false pretences might be taken 
into consideration when awarding sentence, 
but the ct. refused as they were not offences 
of a similar nature to housebreaking : — 
Held : the ct. would not make an order that 
the ct. of quarter sessions should take into 
consideration the five cases of false pretences, 
but it might take them into consideration 
if certain conditions were fulfilled. — R. v, 
Lloyd (1923), 130 L. T. 319 ; 27 Cox, 0. C. 
670 ; 17 Or. App. Rep. 184, C. C. A. 

2571a. Plea of guilty— By person fit to plead but 
not responsible for his actions — Effect of 
plea.]— R. v . Tebbitt (1912), Times, Apr. 26. 

2571b. Committal for trial.] — Applt. was 

charged before the magistrates with larceny. 
The evidence for the prosecution was given, <&, 
at the conclusion of that evidence, the chair- 
man of the bench asked him whether he 
pleaded guilty or not guilty. Applt, pleaded 
guilty, under the impression, as he alleged 
upon the appeal, that he was to be dealt with 
there & then. The chairman at no time asked 
him whether or not he consented to have his 
case dealt with summarily, A the procedure 
prescribed by Criminal Justice Act, 1926 
c. 86), s. 24, was not followed. Upon applt. 
pleading guilty, he was at once committed 
for trial at the assizes. He contended that a 
plea of autrefois convict would have been 
maintainable in answer to the indictment at 
the assizes : — Held : the cases of Jt. v. 
Sheridan, [1930] 2 All E. R. 883 ; Digest 
Supp., and It. v. Grant , [1930] 2 All E. It. 
1150 ; Digest Supp., were distinguishable 
from the present case, in that in those cases 
the accused had been asked if ho consented 
to liis case being dealt with summarily. 
Where the procedure under the Criminal 
Justice Act, 1925 (c. 86), s. 24, is not followed, 
no plea of autrefois convict can bo maintained 
if the accused, after a plea of guilty, is com- 
mitted for trial. — R. v. Briggs, [1938] 1 
All E. R. 529, C. C. A. 

2582. Add. Annotation : — Refd. R. v. Gordon 
(1925), 133 L. T. 734. 

2585a. Crime Involving more serious offence In 
foreign country — Possibility of prosecution by 
foreign Government.] — R. v . Friederiksen 
(1927), 104 L. T. Jo. 45. 


PART VII. SECT. 4, SUB-SECT. 1.— 

B. (b). 

2809 1. Defence by counsel — Accused 
must consent to representation.) — No ct. 
baa any authority to force upon a 
prisoner the services of a oouneel if be 
is unwilling to accept them. — R. v. 
Sukh Dev (1929), I. L. R. 11 Lah. 220, 
—IN D. 

PART VIL SECT. 5, SUB-SECT. 1. 

2563 11. .] — Acceptance of plea 

of guilty. — R. v. Buss, 11937] 1 
D. L. R. 1 ; 67 Can. O. C. 1. — CAN. 

p 1. Effect of— Accused estopped 

from caJHng on prosecution to establish 
BUilt.) — R. «. RovONSLLI (1925), 44 
Can. Ofim. Cm. 364. — CAN. 

, p It .1— A plea of guilty 

U a plea to the charge A does not 
necessarily amount to a confession of 
all the facts allei^— Superintendent 


6c Remembrancer op Legal Affairs, 
Bengal v. Jnanendra Nath Ghosh 
(1929), I. L. R. 66 (Sic. 1145.— IND. 

p Ilk Induced by mistake — JWohf 

to withdraw.}— H. v. Ah Tom, [1928] 2 
D. L. R. 748 s 49 Gan. Grim. Gas. 204 ; 
60 N. S. R. 1.— CAN. 

p lv. Power of court to enter plea 

of not ffuWy.}—When an accused 
pleads guilty the ot. has Inherent 
power to enter a blea of not guilty If 
for any reason the ct. deems it ad- 
visable in the Interests of Justice to 
put such a plea on the record, -—R. v. 
KUMALO, T1930) App. D. 193. — 6. AP. 

q k .1— Where accused is 

indicted for murder, the question of 
insanity Is raised by a plea of not 
gallty as much as the fact of If tiling .— - 
R. s. MoOosxet, [19271 2 D. L. R. 
639 ; 47 Oan. Odm. Gas. 122; 60 
0. L. R. 44.— CAN. 


PART VIL SECT. 6, SUB-SECT. 2. 

25741 1. .] — A plea of guilty 

under the Motor Vehicles Act, 1928 
(N. 8.), may be withdrawn.— R. v. 
McNeil, 11933) ID. L. R. 849 ; G 
M. P. R. 8 ; 59 O. 0. 0. 169.— CAN. 


yiUlsUwU |frUAAVJ r vu W IK* v***«/- — * 

prosecution to cause a mi n i m um fine 
to be Imposed : — Held : prisoner could 


to do liapoiwu Jivrr 

withdraw this plea on appeal, a mad- 
mum fine having been imposed. R. 


v. Stone (1932)* 4 M. P. R. 456 ; 58 
0. O. 0. 202.— CAN. 

PART VII. SECT. 6, SUB-SECT. 2.— B. 

e k Evidence must be shown to 

be material. 1 — Ike. OuarncR (%*•> 
(1929), 61 Can. Grim. Gas. 420. — CAN. 
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271 0* Add. Annotation : — Retd. R. v. Birch (1924), 
93 L. J. K. B. 385. 

2730. Add. Annotations : — Retd. B. v. Birch (1924), 
93 L. J. K. B. 385; R. t>. Harris (1927), 20 
Or. App. Rep. 144. 

2730a. .] — Where, at the trial of 

an accused person for a criminal offence, a 
witness for the prosecution denies statements 
contained in the deposition sworn by the 
witness at the police ct., Sc leave has been 
obtained to treat the witnesses as hostile, 
counsel for the prosecution is entitled to 
cross-examine the witness on the statements 
contained in the depositions taken before 
the justices. But the depositions are not 
evidence at the trial, though they may be 
used to impeach the credit of the witness. — 
R. v. Birch (1924), 93 L. J. K. B. 885 ; 88 
J. P. 59 ; 40 T. L. R. 365 ; 68 Sol. Jo. 540 ; 
18 Or. App. Rep. 26, 0. 0. A. 

2731a. After close of case for defence.] — A judge 
at a criminal trial has the right to call a 
witness not called by either the prosecution 
or the defence, without the consent of either 
the prosecution or the defence, if in his 
opinion that course is necessary in the interests 
of justice, but in order that injustice should 
, not be dofie to accused, a judge should not 
call a witness in a criminal trial after the case 
for the defence is closed, except in a case 
where a matter arises ex improviso, which no 
human ingenuity can foresee, on the part of 
prisoner. — R. v. Harris, [1927] 2 K. B. 587 ; 
96 L. J. K. B. 1066 , 137 L». T. 535 ; 91 
J. P. 162 ; 43 T. L. R. 774 ; 28 Oox, 0. 0. 
432 ; 20 Or. App. Rep. 86, C. O. A. 

Annotation : — Diatd. 11. v. Liddle (1928), 21 0. App. Ilop. 3. 

2731b. Where defence of alibi raised.] — R. 

v . Liddle (1928), 21 Cr. App. Rep. 3, 0. C. A. 

Annotation : — Gonad. R. v. McMahon (1933), 24 Or. App. 

Rep. 95. 

2767. Add. Annotation: — Refd. Jacobs v. Jacobs 
Sc Solomon, [1936] 1 All E. R. 67. 

2808a. Conviction on depositions — Witnesses not 
heard.] — Applt. was charged before justices 
with having broken into the pavilion of a 
bowling club Sc stolen 11s. After the evi- 
dence for tho prosecution he reserved his 
defence. The justices then decided to com- 
mit him for trial, whereupon he said that he 
pleaded guilty, Sc that it would be unneces- 
sary to call witnesses at the trial. The 


justices committed him for trial, &, acting 
under Criminal Justice Act, 1925 (c. 86), s. 13, 
bound the witnesses over to attend the trial 
conditionally. At the trial at quarter 
sessions applt. pleaded not guilty, Sc asked 
that his trial might be postponed till the next 
session, in order that he might prove an 
alibi. The chairman refused the application, 
Sc then the depositions, after being first 
proved in accordance with the Act, were read 
to the jury, Sc upon these depositions alone 
they were invited to convict, Sc did convict, 
applt. Further, the chairman, in his sum- 
ming up to the jury, reminded them that 
applt. had pleaded guilty before the justices 
but failed to re min d them that he had 
pleaded not guilty at the trial Sc gave no 
further direction to the jury : — Held : 
(1) though evidence offered by depositions 
alone is undesirable, this course is not con- 
trary to the language of the Act, Sc, on this 
alone, the ct. could not quash the con- 
viction ; (2) the case was one requiring a 

careful direction to the jury, but here there 
was no summing up at all. Sc for this reason 

* the conviction should be quashed. — R. v. 
Collins, [1938] 3 All E. R. 130 ; 159 L. T. 
71 ; 102 J. P. 328 ; 54 T. L. R. 842 ; 82 
Sol. Jo. 436 ; 36 L. G. R. 512 ; 26 Or. App. 
Rep. 177 ; 31 Cox, C. 0. 83, C. O. A. 

2810. Add. Citation 1 Chit. 352. 

2822a. To acquaint himself with indictment.] 

— R. v. Peckham, No. 6876a, post. 

2823. Add. Annotation : — Apld. R. v. Baggott 
(1927), 20 Cr. App. Rep. 92. 

2839a. Reference to fact that photographs of 
accused shown to witnesses.] — (1) Counsel 
for the prosecution should not employ as 
art of his case the fact that certain witnesses 
ave been shown a photograph of prisoner, 
even if the showing of the photograph was 
perfectly proper. 

(2) Where a police witness has been asked 
by prisoner “ where did I stay on the night 
of the alleged crime ? ” Sc, in his answer, 
has launched a series of fresh charges against 
the accused, relating to his stay at that 
place, but based on mere suspicion Sc not 
mcluded in the indictment or referred to in 
the depositions, an irregularity has occurred 
which goes to the root of a conviction Sc 
necessitates that it should be quashed. 


PART VII. SECT. 7. SUB-SECT. 0.— 0. 

•o. Effect of cross-examination of 
party's own witness .] — Whore a party 
Is allowed to cross -examine his own 
witness, the effect of that cross- 
examination must be to discredit that 
witness altogether 6c not merely to 

E st rid of part of his testimony, 6c 
enoe that witness’s evidence must be 
exoluded altogether. In the case of a 
witness for the prosecution, this means, 
so far as it supports the case for the 

I iroseoution, for obviously the defence 
s entitled to rely, on so much of his 
evtdenoe as supports their ease. — R. 
v. Mokbul Khan (1928), I. L. R. 56 
Calc. 145.— WD. 


PART VII. SECT. 7, SUB-SECT. 6.— D. 

n. After close of case far prosecution— 
Witness called to supply omission in 
evidence .] — R. v. Hepworth, [1928] 
App. D. 265. — S. AF • 

sf. After plea of guilty — Taking evi- 
dence of complaijiant — For purpose of 


deciding sentence .}— While it is within 
the power of the judge, after a plea 
of guilty has been entered & before 
sentence is passed, to hear the evidence 
of the complainant in order to assist 
him in deciding on the proper sentence, 
he must avoid the danger of giving 
consideration, in passing sentence, to 
aggravating circumstances disclosed by 
snoh evidence which may ohange the 
character of the offenoe charged against 
the prisoner. — R. v. Whepdale, [1927] 
3 W. W. R, 704: 49 Can. Orim. Cas. 
62 ; 22 Saak. L. R. 148.— CAN. 

PART VII. SECT. 7, SUB-SECT. 5. 

b i. .) — In the present case 

the judge applied to held that there 
was a violation of the essentials of 
justice in that at tho hearing of a charge 
of having opinm in possession, to 
which the aocused pleaded guilty, the 
Crown did not make oertain he fully 
understood the charge. On appeal ; — 
Held : if the judge was right the order 
which he made for the discharge of 
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the accused should not be disturbed, 
but, after reviewing the evidence which 
was before the judge, it left no reason- 
able doubt that tne accused had full 
knowledge of the charge to which bo 
pleaded guilty. The appeal was 
allowed, the writ of habeas corpus with 
certioraH in aid set aside, & the re- 
arrest of the accused tot serve the 
remainder of his sentence ordered. — R. 
v. Yuen Yick Jun, [1938] 2 W. W. R. 
274.— CAN. 

PART VII. SECT. 7, SUB-SECT. 7.— B. 

2816 Hi. .1 — The duty of a 

Public Prosecutor is to represent, not 
the police, but the Crown, & this duty 
should be discharged fairly 6c fearlessly 
& with a full sense of the responsibility 
attaching to the position. In a capital 
case the duty of the Crown Is to place 
before the ct. all materials Irrespective 
of the question as to whether they 
exculpate accused or incriminate him. 
— KUNJA 8UBUDH1 v. R. (1928), I. L. R. 
8 Pat. 289.— IND. 
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(8) Where a successful applt. has a previous 
unexpired sentence to serve, the ct. will 
generally order that the time that has elapsed 
between the notice & the determination of 
the appeal which has succeeded shall count 
towards the completion of the earlier sentence, 
even though there has been no application 
by applt. to that effect. — R. v. Hajslam (1925), 
184 L. T. 158; 28 Oox, 0. O. 105; 19 Or. 
App. Rep. 59. O. O. A. 

Annotations : — A a to (1) Befd. R. v. Dally Mirror, Ex p. 

Smith, [1927] 1 K. B. 845 ; R. v. Hinds, [1932] 2 E. B. 644. 


2889b. Second trial — Reference to quashed con- 
viction.] — (1) On an allegation of breaking & 
entering the jury must be directed on the issue 
of breaking. 

(2) When a trial has been set aside on a 
venire de novo the conviction quashed should 
not be mentioned to the jury at the second 
trial. — R. v. Lloyd (1924), 18 Or. App. Rep. 
12, O. O. A. 


2889c. Overstatements.] — R. v. Driscoll & Row- 
lands (1928), 20 Or. App. Rep. 101, O. C. A. 

2840a. Duty of prosecution to disclose everything.] 
— (1) The prosecution ought to disclose at 
the trial all relevant evidence. (2) Deft, 
who gives evidence of his previous conviction 
cannot set up that that evidence has been 
wrongly admitted. — R. v . Guerin (1931), 23 
Or. App. Rep. 39, C. O. A. 

2867. Add. Annotations : — Refd. R. v. Harris, 
[1927] 2 K. B. 587; R. v. Liddle (1928), 21 
Cr. App. Rep. 3. 


E. Reading Deposition of Absent Witness. 

- (Vol. XIV., p. 276.) 

See t now , Criminal Justice Act, 1925 
(c. 88), s. 13. 


2879a. •] — On a plea of guilty (1) there 

must be legal proof of any previous con- 
victions given in evidence, & (2) no deposi- 
tion of a witness, absent through illness, 
should be put in if all the statutory require- 
ments in such a case have not been fulfilled. 
— R. t\ Finney (1924), 18 Cr. App. Rep. 
41, 0. C. A. 

2895a. S . P. R. v. Hunt (1847), 2 Oox, O. O. 201. 

2978. For “ R. v. Wood ” read “ R. v. Woods & 
May.” 

2986a. Defence of alibi — Should be raised at 
earliest possible moment.] — R. v. Jones 
(1928), 21 Or. App. Rep. 27, O. O. A. 

2986b. Should be raised In court below. J — 

R. v. Brown & Bruce, No. 2404a, ante. 

2988a. Should not refer to probable con- 

sequences of verdict of guilty In murder trial.] 
— R. v. Frampton (1928), 21 Or. App. Rep. 
17, O. O. A. 

2990a. Right of counsel for accessory to discuss 
medical evidence.] — Mahadeo v. R., No. 

854.1a, post . 

2995a. .] — If the ct. is of opinion that there 

is no case against accused, it ought to be 
withdrawn from the jury. — R. v. Haslam 
(1920), 19 Or. App. Rep. 103, O. O. A. 

3007a. .1 — (1) On a trial for larceny as a 

bailee thore must be a direction on the point 
whether the conversion was fraudulent or not. 

(2) An accused person must be asked 
whether he wishes to give evidence on oath 
or call witnesses. — R. v . Moore (1924), 18 
Cr. App. Rep. 29, C. O. A. 

3008. Add. Annotation : — Dlstd. R. v. Villars 
(1927), 20 Or. App. Rep. 150. 


PART VII. SECT. 7, SUB-SECT. 7.— 
D. (a). 

2843 ii. .] — Counsel need not 

call all witnesses on the back of the 
indictment, but they should be in ct., 
& if called by the defence, become 
witnesses for the defence. — R. v. 
Sino, [19361 1 D. L. R. 36 ; 64 Can. 
C. O. 328 ; 50 B. C. R. 32.— CAN. 

2859 1. Accused may insist on witness 
being called — By prosecution .1 — R. v. 
Maokinnon, [1930] 3 W. W. R. 548. — 
CAN. 


PART VII. SECT. 7, SUB-SECT. 7.— 
E. (a). 

h I. .] — Held : the mere fact 

that accused did not have the assistance 
of a legal adviser did not show that be 
had not had a full opportunity for 
cross-examination, as be was present 
when the deposition was taken Sc 
made no request for time or delay. — 

R. v. McDonald, [1927] App. D. 110. — 

S. AF. 


k 1. .] — R. v. McDonald, [1927] 

App. D. 110.— S. AF. 


p i. Whether attendance 

procurable under subpoena .1 — G. was 
indicted for inoest. S., a daughter of 
accused, who had made a deposition 
at petty sessions In which she swore 
that accused had committed the 
alleged offence, was called as a witness 
at the trial, & failed to appear, having 

S one into the Irish Free State. Her 
eposltion was read to the jury, who 
having heard the accused's evidence, 
convicted him of the offence charged : 
— Held .* the conviotion should be 
Quashed, as it had not been shown that 
the attendance of the witness, whose 
deposition had been put in evidence, 
oould not have been procured by 
service on her of a writ of subpoena 
under the Irish Free State Act, 1924. — 
H. 9 . Gilchrist, [1925] N. 27. — 1R. 


P ii. .] — R. v. Bell, [1930] 

2D.L.E. 647 : 53 Gan. C- C. 44 ; 42 
B. C. R. 136.— -CAN. 


p ill. Seaman. ] — On apply- 

ing sect. 999 of the Criminal Code, with 
respect to the depositions of certain 
witnesses alleged to have recently left 
Vancouver as part of the Japanese 
crew of a steamer bound for the Orlont 
& therefore to be “ absent from 
Canada " : — Held : the fact that names 
appeared on the crew list similar to the 
names of said witnesses was, in the 
absence of evidence to the contrary, & 
in view of the regulations governing tho 
landing of Japanese sailors 8c the other 
circumstances, sufficient to show the 
identity of said members of the crew 
with said witnesses 8c to Justify the 
inference that the witnesses were 
absent from Canada. — R. v. Fukuzawa 
(No. 1), fI930] 1 W. W. R. 953 ; 955 ; 
53 Can. C. C. 398 ; 42 B. C. R. 541, 
548.— CAN. 

p lv. Witness dangerously ill — 

Use of.] — Under Grimes Aot, 1900, 
s. 406, only so much of a deposition 
tendered in evidence should be read 
to the Jury as is relevant & properly 
admissible in evidence. — R. v. Glover 
(1828), S. R. N. 8. W. 482 ; 45 N. S. W. 
W. N. 148.— AUS. 

sp. Proof of absence.] — Caufield v. 
R. (1926), 48 Can. Crim. Cas. 109 ; 

Q. R. 42 E. B. 449.— CAN. 

*r. Evidence given in former trial — 
Admission by counsel of facts essential 
to admission.] — Applt*. were oonvicted 
of removing, 8c two of them of import- 
ing, goods of over $200 in value 8c liable 
to forfeiture, contrary to Customs Aot, 

R. S. C., 1927. At their trial the Crown 
proposed to put in* under sect. 999 of 
the Code, evidenoe given at previous 
trials, at which the juries had disagreed, 
by one W. Counsel for the accused ad- 
mitted “ every fact essential to the 
admission of the evidence," 8c the evi- 
dence offered was put in : — Held : the 
admission of counsel, while It rendered 
unnecessary the establishment of the 
various facts required by Beet. 999 to 
be proved before the evidenoe of W. 


oould have boon admitted, did not in 
any way identify tho documents read 
to the Jury as tho evidence given by W. 
on the former trials ; &, there being no 

S roof that the statements put iu were 
l fact the evidence of W., 8c there 
being no consent that they wero, they 
were wrongly received, 8c applts. wero 
entitled to a new trial.— McDonald, 
Conter 8c O'Hearn v. R., [1930) 
S. O. R. 669 ; 54 Can. O. C. 349.— 
CAN. 

PART VII. SECT. 7, SUB-SECT. 8— B. 

sq. Full cross-examination impossible 
through act of prosecution — Right to 
acquittal . ]— Quebec Liquor Commis- 
sion v. Goulet (Quo.) (1929), 52 Can. 
Crim. Cas. 392.— CAN. 


PART VII. SECT. 7, SUB-SECT. 8.— C. 

k I. .] — Where a person is 

charged with stealing goods, & the 
fact that the goods wero sold 8c 
delivered to him is proved in evidence, 
the case must not be allowed to go to 
the Jury. — R. e. Fiksel (1924), 42 
Can. Grim. Cas. 1 50. — CAN. 


k ii. .] — The proper practice 

in a case wherein the trial judge is of 
tho opinion that there Is no evidence on 
which tho jury can properly convict 
the accused is for the trial judge to so 
Inform tho jury & to Instruct it to 
find a verdict of not guilty ; 8c, upon 
such verdict being recorded he should 
then discharge the accused. — It. v. 
Hutchinhon, [1939] 1 W. W. It. 545 ; 
71 Can. C. C. 199.— CAN. 


k iii. .1 — (Jose withdrawn 

from Jury for insufficiency of evidence 
to support charge. — R. v. Godin 
[1939J 1 D. L. R. 670 ; 71 Can. C. O. 
262.— CAN. 

•t. Trial without jury — Defending 
counsel entitled to make submission that 
evidence for Crown insufficient.] — R. 
v. Jones (Sank.), [1927] 3 D. L. R. 879 ; 
47 Can. Crim. Cas. 380; [1926] 3 

W. W. R. 313.— CAN, 
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8009. Add. Annotation :—V olid. R. «. Villa*, 
(1927), 20 Or. App. Rep. 160. 

3009a. .] — A prisoner was charged with 

breach of recognisance, the Crown relying on 
a conviction at petty sessions during the 
period of the recognisance as constituting 
the breach. Evidence was given bv a police 
officer that he had been present on the 
occasion of the alleged conviction at petty 
sessions, but no certificate of any such con- 
viction was produced. The accused was 
given an opportunity of cross-examining the 
police officer, but was not given any oppor- 
tunity of going into the witness-box or of 
calling witnesses on his behalf or of making 
any statement in answer to the charge : — 
Held : it was at least doubtful whether there 
was any proper evidence of the conviction 
at petty sessions ; but, apart from that con- 
sideration, the conviction must be quashed 
on the ground that the accused had been 
afforded no opportunity of giving evidenoe 
or of making any answer to the charge. — 
R. 4 >. Pine (1932), 24 Cr. App. Rep. 10, 
O. 0. A. 

3010a. Should give evidence from witness box.] — 
A deft, is entitled under Criminal Evidence 
Act, 1898 (c. 36), to give his evidence from 
, the witness box. The ct. in ordering other- 
wise must exercise a judicial discretion. — R. v. 
Symonds (1924), 18 Cr. App. Rep. 100, 
C. 0. A. 

8011a. .] — A deft, witness may in a proper 

case be asked in cross-examination whether 
he imputes improper motives to the wit- 
nesses against him. — R. v. Wilson (1921), 
18 Or. App. Rep. 108, O. O. A. 

3051. Add . Annotation : — Reid. R. v . Dunkley 
(1926), 134 L. T. 632. 

3056. Add. Annotation : — Reid. R. v. Harris, 
[1927] 2 K. B. 687. 

3060. Add. Annotation: — Refd. R. v. Harris, 
[1927] 2 K. B. 587. 

3063. Add. Annotation : — Refd. R. v. Harris, 
[1927] 2 K. B. 687. 


8066. Add. Annotation; — Refd* R. v. Harris, 
[1927] 2 K. B. 687. 

3090. Add. Citations [1924] 1 E. B. 602 ; 93 
L. J. K. B. 479 ? 130 It. T. 317 ; 88 J. P. 
24 ; 68 Sol. Jo. 461 ; 27 Cox, O. C. 671. 

Add. Annotation : — As to (2) Apld. Lawrence 
v. R., [1933] A. 0. 699. 

3090a. Accused writing & handing in signature.] — 

Counsel for the prosecution Ib not entitled to 
a second speech against accused, because at 
the jury’s request the latter writes his signa- 
ture A hands it in. — R. v. Baggott (1927), 
20 Cr. App. Rep. 92, 0. 0. A. 

3120a. To assist undefended prisoner — To 

cross-examine.] — The ct. should assist an 
undefended prisoner in putting questions by 
way of cross-examination. — R. v . Barker 
(1927), 20 Cr. App. Rep. 70, 0. 0. A. 

3120b. To inform prisoner of right to 

give evidenoe on oath.] — R. v. Villabs (1927), 
20 Cr. App. Rep. 150, 0. 0. A. 

6122a. — — Does not Include making disparaging 

* suggestions.] — There ought not to be a 

■ suggestion from the judge that deft, on trial 
has previously appeared in a criminal ct. — 
R. v. Miller (1926), 19 Cr. App. Rep, 84, 
C. 0. A. 

3123. Add. Annotation : — Consd. R. v. Bernhard, 

[1938] 2 K. B. 264. ■ 

3124. Add. Annotation : — N.F. R. v. Currell (1935), 
26 Cr. App. Rep. 116. (See special anno, to 
No. 6919, post.) 

3129a. .] — A direction must make it clear 

that the onus of proof is on the prosecution. 
— R. v. Hayton (1925), 18 Cr. App. Rep. 
169, C. C. A. 

3129b. .] — (1) When the evidence on the 

facts is in direct conflict, the jury should be 
directed that, if they are in doubt which 
version of the facts to accept, they should 
acquit. 

Observations on (2) the granting of bail 
by the trial judge, A on (3) the relation of his 


PART VII. SECT. 7, SUB-SECT. 8.— D. 

8011 111. As to previous con- 

viction.] — R. v. Oippola (Out.) (1028), 
49 Can. Orim. Om, 129.— CAN. 

o i. .] — Two panels, tried 

together on one complaint, each gave 
evidenoe under Criminal Evidenoe 
Aot, 1898, s. 1. In the opinion of the 
judge the evidenoe of neither 
Incriminated the other : — Held : neither 
was entitled to cross-examine the 
other, snob right of cross-examination 
being limited to the oase where, in 
the opinion of the judge, the evidenoe 
given incriminated, or tended to incrimi - 
nate, the fellow panel, — Gbmmbll Sc 
M'Faydrn v. MaoNtvkn, (1928] S. O. 
(J.) 5,— SCOT. 


PART VII. SECT, 7, SUB-SECT. 9.— A. 

8061 I. Evidence omitted in • 

adwrlmtly,Y — R. V. Gkbgoibe (1927), 
47 CcmTOmn. Cas. 288; 60 O. L. R. 
863. — CAN. 

k 1. .1 — Held : it was incom- 
petent for the prosecutor to reoall a 
witness after the oase for the prosecu- 
tion had been dosed ; the only cir- 
cumstances In which a witness might 
be recalled after the oase had been 
dosed being when this was done by 
the judge ex proprio motu In order to 
dear up an ambiguity in the 
witness's evidenoe. — NPN eiliev. H.M. 
ADVOCATE, [1989] S. O. (J.) 60.— SCOT. 


PART VII. SECT. 7, SUB-SECT. 10. — B. 

f i. .1 — Where it was objected 

that the A.-G. exeroised the right of 
reply, although deft, had called no 
witnesses : — Held : the A.-G. was not 
bound to sum up for the Crown on the 
conclusion of the evidence of the 
proseontlon, but had the right of 
roply. — R. e. MoLachlan (1923), 66 
N. S. R. 413 ; 41 Can. Crim. Cas. 249.— 
CAN. 


PART VII. SECT. 7, SUB-SECT. 11. 

h i. To decide whether evidence 

admissible. ] — If evidence is tendered 
to prove the inadmissibility of evidenoe 
prxmd facie admissible, it is the duty 
of the judge to reoeive Sc to dedde the 
question of admissibility before the 
evidenoe is given in the hearingof the 
jury. — R. v , Treanor, R. e. Flood, 
r. v. Treanor, R. v. Kelly, £1924] 
2 I. R. 193.— 1R. 

h if. To decide whether witness 

by his admission is accomplice .] — It is 
tor the judge. Sc not for the Jury, to 
decide ou an admission by a witness 
whether he is or is not an aoooxnplioe. — 
R. v. Young, (19231 S. A. 8. R. 35.— 
AUS. 

I j, .} — Since it is com- 

petent for a Judge trying a criminal 
oaee with a Jury to express his own 
opinions on the evidence, provided he 
makes it dear to them that they ere 
the judges of the facte, including the 
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credibility of the witnesses, the fact 
that during the cross-examination of 
a witness the judge interjected with- 
out qualification the remark, “ She 
is telling the truth,** thereby in- 
vading the exclusive province of the 
jury, was held, in view of his full 
& very careful charge which left 
them in no doubt that It was their 
exclusive duty to pass ou the truth of 
the evidenoe, not to have brought 
about a miscarriage of justice within 
the Criminal Code, s. 1014 (c). — R. v. 
Olson, [1929] 2 D. L. R. 300; 1 
W. W. R. 431 ; 61 Can. Orim. Cas. 
122 ; 23 S. L. R. 821.— CAN. 

3122 L Function of judge — Includes 
asking leading questions — c t suggesting 
to counsel to uxnvc their rights to address 
jury ] — R- v. West (1925), 44 Can. 
Crim. Cas. 1094 57 O. L. R. 446.— * 
CAN. 

8122 ii. Does not include asking 

leading questions .] — A judge is not 
entitled to put leading questions to 
a witness, the answers to which are 
calculated to prejudice accused.— R. 
v. Laubscrjsr, [1926] App. I). 276. — 
8. AF. 

PART VII. SECT. 7, SUB-SECT. 12.— A. 

8129 i. Direction aslo onus of proof .] — 
R. o. Kolomhjto (Man.), (1928] 2 
W. W. R, 126 ; 46 Can. Crim. Gas. 86.— 
CAN. 
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opinion of the verdict to the appeal. — R. v. 
Davidson (1927), 20 Or. App. Rep. 66, 0. 0. A. 

3129c. .] — A summing up must make it clear 

to the jury, especially where there is con- 
flicting evidence, that the onus of proof is on 
the prosecution. — R. v. Rees (1928), 21 Or. 
App. Rep. 35, 0. 0. A. 

8133a. .] — While a judge is 

entitled to express his view of any evidence, 
he ought not to 44 invite ” the jury to make a 
definite finding : any expression of his own 
views ought to be accompanied by a direction 
that the right of deciding on the facts is 
• solely theirs. — R. v. Mason (1924), 18 Or. 
App. Rep. 131, 0. 0. A. 

3136a. Avoidance of unhappy expressions suggest- 
ing guilt of accused 1— -(1) In a direction 
upon the evidence of children of tender 
years, there must be a clear warning about 
the nature of such evidence. 

(2) It is wrong to invite a jury to con- 
sider whether deft, is 44 the sort of person” 
likely to commit the offence charged. — R. 
v. Marshall (1925), 18 Or. App. Rep. 164, 
0. C. A. 

3136b. Abandoned counts not to be referred to.] — 
(1) A summing-up must not call attention 
to counts that have been abandoned. 

(2) On an indictment for obtaining by 
false pretences representations which did not 
lead to delivery of the property must be 
carefully distinguished from those which did. 

(3) In dealing with intent to defraud the 
possibility of mistake should be considered 
in directing the jury. — R. v. Green (1930), 
22 Or. App. Rep. 40, C. C. A. 

3137a. Where Identity of accused In issue.] — 
(1) When the issue is identity of accused, 
especial care is needed in the charge to the 
jury ; there ought to be a direction to them 
on his silence, if & when he hears a prejudicial 
statement. 

(2) After notice of appeal, supplementary 
grounds should only be presented to the ct., 


if they disclose new matter. — R. v. Porter 
( 1927), 20 Or. App. Rep. 55, 0. 0. A. 

Annotation: — Generally, Reid. R. v. Walters (1927), 20 
Cr. App. Rep. 69. 

3145a. ,] — A judge in summing up is bound 

to put deft.s case to the jury. A mere 
expression of the view of the judge is not 
sufficient to dispense with the duty of putting 
the case for the defence to the jury. — R. v. 
Marriott (1924), 18 Cr. App. Rep. 74, 
O. 0. A. 

3145b. .] — A summing-up must deal care- 

fully with statements by deft, which are not 
necessarily admissions though they may be 
so construed. Pull effect must be given to 
the evidence of witnesses for the defence. — 
R. v. Rosen (1931), 23 Cr. App. Rep. 70, 
0. 0. A. 

3146. Add. Annotations : — Folld. R. v. Thorpe 
(1925), 133 L. T. 95. Refd. R. v. Canham 
(1925), 18 Cr. App. Rep. 163. 

3146a. .] — Where a prisoner is charged 

with murder, & there is evidence on which 
a verdict of manslaughter could be found, 
it is the duty of the judge to leave to the jury 
the question whether the crime committed 
has or has not been reduced to manslaughter, 
even though that defence has not been raised 
& even though that defence is inconsistent 
with the defence actually raised ; but a 
judge should not leave the question of man- 
slaughter to the jury, where there is no evi- 
dence upon which such a verdict could be 
based. — R. v. Thorpe (1925), 133 L. T. 95 ; 
89 J. P. 143 ; 41 T. L. R. 408 ; 69 Sol. Jo. 
525 ; 28 Cox, 0. C. 4; 18 Cr. App. Rep. 189, 
C. C. A. 

Annotation : — Consd. It. v. Waddingbara (1930), 80 Sol. Jo. 
325. 

3151a. Defendant's explanation of facts.] — 

The direction to the jury should deal with 
deft.’s explanation of facts alleged against 
him. — R. v. Mordecai (1930), 22 Cr. App. 
Rep. 146, 0. 0. A. 


3133 iv. •] — A judge, 

in summing up to a jury in a criminal 
case, is entitled to comment strongly 
on the facts. — R. v. Sutherland, 
[19271 App. D. 88.— S. AF. 

3133 v. .1— R. v • 

Gallen (1930), 53 Can. O. 0. 39C. — 
CAN. 


% (p. 297) I. Where jury dis- 

agree .) — A direction which amounted 
to no more than telling the jury that 
It was the duty of the minority not to 
allow any wilful or obstinate adherence 
to their own view to prevent them from 
giving full consideration to the view 
of the majority : — Held : not a mis- 
direction. — R. v. Olholm & McPher- 


son, (19251 V. L. R. 377 ; 47 A. L. T. 
10; 31 Argus L. R. 228.— AUS. 


g (p. 297) H. .1 — It is advisable, 

but not essential, for the judge to 
explain to the jury that they are the 
sole judges of fact & are to rely upon 
their recollection of the evidence. — 
R. v. Beckett (1931), 3 D. L. R. 660 ; 
55 Can. C. C. 304 ; 3 M. P. R. 416.— 
CAN. 


h (p. 297) i. •] — A 

judge's charge must be read as a 
whole, & leave to appeal will be refused 
if the ct. to satisfied that no miscarriage 
can have been caused by the charge 
taken as a whole. — R. v. Kitchen 
(1933), 6 M, P. R. 100 ; 60 C. C. C. 4.— 
CAN. 


ai. Statements as to powers 


of Court of Criminal Appeal:] — A 
judge in his charge to the jury made 
statements to the effect that ‘ in the 
Ct. of Criminal Appeal, in the event 
of your finding a verdict of guilty, 
prisoner’s counsel is entitled to have 
the whole matter reviewed,” & “ When 
a case goes to the Ct. of Criminal 
Appeal the natural bent of their minds 
is to give prisoner the benefit of the 
doubt ” : — Held : the statements, 
taken in their proper context, did not 
amount to misdirection of such a 
character as to render the trial un- 
satisfactory. though it was desirable 
that such references to the Ct. of 
Criminal Appeal should not be made. — 
A.-G. v. Murray, [1926] I. R. 206.— 
IR* 

a ii. Reading passages from 

law reports .] — Though reading passages 
from law reports is, as a rule, undesir- 
able, it is not a misdirection.— R. v. 
Nga Tin Gyi (1926), I. L. R. 4 Ran. 
488.— IN D. 

a iiL Reference to opinion 

in text book. 1 — It to irregular & improper 
for the presiding judge in his summing 
up to the jury in a criminal trial to 
refer to an opinion expressed in a text- 
book, errpn though another passage 
in the. same book has been put to a 
witness during the course of the trial. — 
R. v . Mofokeng, [1928] App. D. 132, — 
8. AF • 

k (p. 298) L Failure to maker— 

Effect.] — A fair test of the propriety of 
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a trial judge’n charge to the Jury is that 
no objection was taken to It at the time 
it was delivered. — R. v. Melyniuk & 
Humeniuk, [1930] 2 W. W. R. 179; 
4 D. L. R. 402 ; 53 Can. C. O. 296 ; 
24 Alta. L. R. 545 ; affd. t [1931J 
S. O. It. 143 ; 2D. t. It. 518.— CAN. 

g (p. 298) i. Distinction between 

evidence of facts & expert opinions .] — 
Where there is not only no direct 
testimony of eye-witnesses that an 
alleged criminal act was committed, 
but there is the direct testimony of an 
eye-witness culled by the Crown that 
the act had not been committed, 8c the 
Crown relies on a chain of circum- 
stantial evidence in which the opinions 
of scientific witnesses are referred to as 
an important link, the charge to the 
jury should point out the importance 
of the distinction between evidence of 
scientific opinion & evidence of actual 
material facts fc sufficiently remind 
the Jury that such opinions were not 
testimony as to facts, & should 
specifically direct that the circum- 
stances proven as actual objective 
facts must not only bo consistent with 
the guilt of accused but must also be 
inconsistent with any reasonable hypo- 
thesis which would leavo him innocent. 
—It. v. HI8LOP, [1925] 1 W. W. R. 
887 ; 43 Can. Crlm. Cos. 384. — CAN. 

PART VII. SECT. 7, SUB-SECT. 12. — B. 

8140 ii. .1— R. v. Arm- 

strong (1933), 59 C. O.O, 172.— CAN. 
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3151b. Alibi*] — (1) Detailed evidence of an 

alibi & other evidence must be carefully 
dealt with in the charge to the jury. (2) The 
judge should not put questions to a witness 
suggesting that he, the judge, is satisfied 
of deft. *s guilt. — R. v . Babbitt (1931), 23 
Or. App. Rep. 112, 0. 0. A. 

8151c. Must warn Jury against accepting mere 
suggestion by prosecution In cross-examina- 
tion — No evidence In support.] — The jury 
must be warned against the acceptance of 
a mere suggestion by the Crown in cross* 
examination unsupported by evidence on a 
material point. — R. v. Alexander (1924), 
18 Or. App. Bep. 139, 0. 0. A. 

3155. Add. Annotation : — Consd. R. v. Donovan 
(1934), 50 T. L. B. 566. 

3156a. Indictment alleging several offences — Cases 
must be clearly distinguished.] — When an 
indictment alleges specific offences on dis- 
tinct dates the jury should be warned to deal 
with each occasion separately, & not to 
perMt inadequate evidence in the one to 
supplement inadequate evidence in the 
other. — R. v. Boss (1924), 18 Or. App. Rep. 
141, O. O. A. 

3156b. .] — Where an indictment for 

•indocent assault contains a number of counts, 
each count charging a separate assault on a 
different person, the jury should be directed 
not to return a general verdict but to return 
a verdict on each count, & they should also 
be warned to draw a careful distinction 
* between the evidence on each count & the 
evidenco on every other count & not to supple- 
ment the evidence on any particular count 
by looking at the evidence as a whole. — R. 
v . Bailey, (1924] 2 K. B. 300 ; 93 L. J. K. B. 
989 ; 132 L. T. 349 ; 88 J. P. 72 ; 27 Oox, 
O. O. 692 ; 18 Cr. App. Bep. 42, 0. O. A. 

Annotation : — Apld. R. v. Southern (1920), 142 L. T. 383. 

31500 . .] — if counts for fraudulent 

conversion & for obtaining by false pretences 
are left to the jury, they must be directed on 
each offence. — R. v , Maclennan (1925), 19 
Cr. App. Rep. 37, C. C. A. 

3156(1. Indictment containing count for 

conspiracy*] — ( 1 ) Where several prisoners are 
tried together u^on an indictment containing 
counts for various offences against them 
individually & also a general count for con- 
spiracy against them all, great care should 
be taken in directing the jury to keep the 
issues clear & to explain the relation of each 
count to the general count for conspiracy. 
In such -a case it is a misdirection for the 
judge to tell the jury ; “You must take the 
case as a whole & not in bits.” 

(2) Observations on the practice of charg- 
ing a specific crime & adding a charge of 
conspiracy to commit that crime. — R. v. 
Luberg (1920), 135 It. T. 414 ; 90 J. P. 183 ; 
28 Oox, 0. 0. 264; 19 Cr. App. Rep. 133, 
0. 0. A. 

3156e. .] — (1) In cross-examination of a 

person accused of a sexual offence, questions 
should not be asked tending to show that he 
is a person likely to commit the offence 
alleged. 


(2) If separate charges are included in an 
indictment, the jury should be carefully 
cautioned against allowing one to corroborate 
the other. — R. v. Ooulman (1927), 20 Or. 
App. Rep. 100, 0. 0. A. 

31561. .]— (1) A prisoner was charged 

with two distinct sexual offences, one against 
a young boy, & the other against a girl aged 
five. The charges were included in one 
indictment & were tried together. In his 
summing-up the judge referred first to the 
evidence relating to one offence, & subse- 
quently to the evidence relating to the other, 
but he did not warn the jury that they must 
be careful to distinguish the evidence relating 
to one offence from the evidence relating to 
the other, & that they must not supplement 
the evidence in regard to one of the offences 
by looking at the evidence as a whole, nor 
were the jury directed to find separate 
verdicts on each charge : — Held : the con- 
viction must be quashed. 

(2) With regard to the offence against the 
girl, corroboration was required by Children 

• Act, 1908 (c. 67), s. 30, & there was evidence 

. which might be regarded as corroboration 
of her story. The judge, in his summing-up, 
referred to this evidence, but made no 
reference either to the statute or to the 
necessity for corroboration in this case : — 
Held : though the mere omission to refer to 
the statute would not in itself be a ground for 
quashing the conviction, yet since neither the 
statute nor the necessity for corroboration 
had been brought to the attention of the 
jury, the conviction must be quashed on 
that ground also. 

(3) Where corroboration is not required 
by statute but only as a rule of practice, the 
jury should be directed in regard to corro- 
boration in the terms laid down in R. v. 
Cratchley , 9 Cr. App. Rep. 235. 

(4) Qu. : whether the evidence of a young 
child can be admitted unsworn under 
Children Act, 1908 (c. 67), s. 30, unless the 
judge has affirmatively satisfied himself, in 
the presence of the accused & jury, that the 
child possesses a degree of intelligence 
sufficient to justify the reception of its 
evidence & understands the duty of speaking 
the truth. — R. v. Southern (1929J, 142 
L. T. 383 ; 29 Cox, C. 0. 01 ; 22 Cr. App. Rep. 
0, O. O. A. 

Annotation .—As to (2) Distd. R. v. Gregg (1932), 102 
L. J. K. B. 126. 

3156g. Need not include all defendant's evidence.] 
— (1) A summing-up need not include a 
reading of the whole of deft. *8 evidence. 

(2) Severity of sentence in the case of a 
subordinate acting under orders. — R. v. 
Spellen (1931), 23 Cr. App. Rep. 130, C. C. A. 

3157. For “second trial before same Jury — Clear 
direction essential — Same defendant ” read 
“ Seoond trial — Before same Jury — Clear direc- 
tion essential — Same defendant." 

3157a. .] — A jury trying a second or 

other charge against accused should be 
warned to disregard the evidence in the 
previous trial. — R. v. Lee (1927), 20 Cr. 
App. Rep. 68, C. C. A. 

3158. For “ Different defendants " read 

“ Different defendants." 


3158 I, Need not oo into every detail of evidence .] — R. «. Boak (B.C.) (1925), 44 Can. Orim. Cm. 225. — CAN. 
SI 53 U. .h- D busl* v . BL (Qoe.) (1920). 51 Can. Grim. Oh. 253. — CAN. 
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3158a. First trial set aside on venire de novo 

— Reference to first oonviction.] — R. v. 
Lloyd, No. 2839b, ante . 

3165a. .] — (1) When prisoners are tried 

together, the direction to the jury must care- 
fully discriminate between the respective cases. 

(2) In Prevention of Crime Act, 1908 
(c. 59), s. 10 (4), “ seven days " means seven 
clear days. — R. v, Bean (1924), 18 Cr. App. 
Rep. 21, C. C. A. 

3165b. Counts for other offences in- 

cluded.] — When two persons are jointly in- 
dicted for conspiracy , & also, in other counts, 
for other offences, it is wrong to lead the 
jury to believe that unless both are con- 
victed, neither may be convicted on one of 
the other counts. — R. v. Taylor (1924), 18 
Or. App. Rep. 163, O. O. A. 

3165c. .] — When several accused are 

jointly charged with knowingly receiving 
stolen property, there must be a careful 
ruling about the possession of each. — R. v, 
Pecjkham (the Younger) (1927), 20 Cr. App. 
Rep. 72, C. 0. A. 

3165(1. .]— : A charge to a jury trying 

co-defts. must carefully distinguish between 
the cases of each. — R. v, MacDonald (1628), 
21 Or. App. Rep. 33, O. O. A. 

3165e. .] — In charging the jury the 

judge must distinctly put the defence of each 
prisoner to them. — R. v, Brooks (1929), 21 
Cr. App. Rep. 112, O. C. A. 

31651. .] — On the trial of an indictment 

for breaking & entering & receiving stolen 
property against more than one deft., care 
must be taken to put the defence of each 
deft, to the jury & to warn them against con- 
victing on mere suspicion of breaking or of 
possession. — R. v, Smith (1931), 23 Cr. App. 
Rep. 135, C. C. A. 

3165g. .] — A summing-up on a joint 

indictment containing several counts must 
carefully distinguish the evidence against 
each deft., & when fraudulent intent is the 
gist of the offence must insist that guilty 
knowledge must clearly be found to justify 
a conviction. — R. v, Newbery & Elman 
(1931), 23 Cr. App Rep. 105, C. C. A. 


3172a. Where unsworn statement & evldenc one 
oath of witness in eonflict.] — R. v. Harris 
(1927), 20 Cr. App. Rep. 144, C. 0. A. 

3174a. .] — On a trial for murder the defence 

of manslaughter ought not to be withdrawn 
from the jury where there is evidence to 
support it. — R. v. Ball (1924), 18 Cr. App. 
Rep. 149, C. C. A. 

3178. Add, Annotation : — Consd. R. v, Thorpe 
(1925), 133 L. T. 95. 

3179. Add, Annotation : — Consd. R. v, Thorpe 
(1925), 133 L. T. 95. 

3179a. .] — R. v. Thorpe, No. 3146a, ante . 

3179b. .] — R. v. Waddtngham (1030), 

80 Sol. Jo. 325, C. C. A. 

3179c. Where defence of manslaughter 

raised.]— R. v. Hall, No. 8338a, post. 

8180. After this case add 14 See , also , Noe. 5933- 
5938, post” 

3180a. .] — On an indictment for obtain- 

ing by false pretences, the jury must be 
charged that intent to defraud is of the essence 
of the offence. — R. v, March (1928), 21 Cr. 
App. Rep. 65, C. C. A. 

3180b. Possibility of mistake.] — R. v . Green, 

No. 3130b, ante, 

3180c. Direction as to breaking & entering — 
Defence of bon& fide claim of right.]-— A 
defence of breaking & entering under a bond 
fide claim of right must be definitely put & 
explained to the jury, & the issue of felonious 
intent must be distinctly raised. — R. v, 
Curtiss (1925), 18 Cr. App. Rep. 174, 
C. C. A. 

3180d. Direction as to larceny by trick — Facts 
pointing to false pretences.] — On the trial of 
an indictment for larceny by a trick, the 
essential elements of that offence should be 
explained to the jury, & if the facts of the 
case point to an obtaining by false pretences, 
the difference between the two offences 
must be made clear to them in view of a 
possible verdict of guilty of the latter. — 
R. v, Fisher (1926), 19 Cr. App. Rep. 160, 
C. 0. A. 


3166 iv. .] — The jury need not 

be directed to the option of man- 
slaughter where manslaughter is not a 
possible verdict. — 11. v. Kobichand. 
11938] 3 D. L. It. 768 ; 70 C. O, C. 
363 ; 13 M. P. R. 23 —CAN. 

8172a 1. Where unsworn statement & 
evidence on oath of witness in conflict .1 — 
When a witness whom the party calling 
him is allowed to treat as hostile 
admits making or Is proved to have 
made a previous statement inconsistent 
with his present testimony said party 
may be permitted to cross-examine 
him upon that statement: but the 
use which may be made before the 
Jury of the statement is a limited one ; 
It can be so used only to impeach the 
witness* credit 8c thus remove any 
prejudicial effect which his present 
testimony might otherwise have on 
the case of said party, but not as 
evidence of the allegations of fact 
contained in the statement. There- 
fore the duty devolves upon the trial 
Judge, in summing up, to make the 
limitation of such use clear to the 
jury : 8c his failure to make It clear 
constitutes a misdirection which may 
be held to have oocasioned a sub- 
stantial wrong or miscarriage. — R. v, 
Fbancm 8c Barber, [1929] 3 D. L. R. 
593 ; 2 W. W. R. 104 ; 51 Can. Crim. 
Oaa. 343 : 23 8. L. R. 517. — CAN. 


3177 i. Where defence of man- 

slaughter is not raised.] — Where, on a 
trial for murder, there is no evidenco 
which would Justify the Jury in finding 
a verdict of manslaughter, there Is no 
duty on the judge to leave to the Jury 
that defence. — B. v. Burgess & 
McKenzie, [1928] 2 D. L. R. 694 ; 
[19281 1 W. W. R. 633 ; 49 Can. Crim. 
Caa. 243 : 39 B. C. R. 492— CAN. 

■a. Incorrect statement as to effect of 
evidence .) — Where in his summing up 
to the jury in a criminal case the trial 
judge made a statement of the evidence 
which was not exactly correct, the fact 
that there was sufficient evidence apart 
from that with respect to which the 
mistake occurred to justify the verdict 
of guilty does not justify the ct., 
on appeal, from disregarding the mis- 
take under the Code, s. 1614 (2), if 
it is impossible for it to say that the 
jury “ must ” have reached the same 
conclusion regardless of the mistake.— 
R. v. Brand (Alta.), [1929] 1 D. L. R. 
815; 51 Can. Crim. Caa. 46; 24 Alta. 
L.R.5; [1928] 3 W. W. R. 641.— CAN. 

3180 J. Direction as to intent to de- 
fraud — Charge of obtaining by false 
pretences.] — A jury should, in cases 
under Crimes Act, 1915, s. 181 (a), be 
told that an intent to defraud is an 
essential element of the offence, unless 
In the exceptional cases where the 

29 


intent is necessarily involved in the 
false statements made. — R. v . O'Sul- 
livan, [1925] V. L. R. 514; 547 

A. L. T. 3 ; 31 Argus L. R. 263.— AUS. 

q I. .1— R. v. TONO Wah (1931), 

44 B. C. R. 260 ; 50 Can. C. C. 194.— 

CAN. 

•a. Evidence as to alibi.] — Evidence 
os to alibi must be properly put to the 
jury. — R. v. McKenzie (1932), 68 
C. O. C, 104.— CAN. 

sd. Must inform jury that accused 
entitled to reasonable doubt.] — In a trial 
for perjury : — Held : the judge must 
adequately Instruct the jury that the 
accused is entitled to any reasonable 
doubt os to his guilt. — R. v. Fialka, 
[1935] 1 D. L. R. 394 ; 62 C. C. C. 38.— 
CAN. 


■f. Relevancy of evidence .] — Whore an 
indictment charges an accused person 
on more than one count — e.g. with 
unlawfully using an Instrument with 
intent to procure the miscarriage of 
two different women — the Jury should 
bo directed as to the purpose & 
relevancy of the evidence, & as to the 
manner in which they should apply 
it in the consideration of each count 
separately. — R. v. Pickering, [1939] 
N.Z. L. R. 316.- N.Z. 
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3180e. Direction as to larceny by bailee — Defence 
of sale on credit.] — B. v, Ward (1928), 20 
Cr. App. Rep. 167, C. O. A. 

8180f. Obtaining by false pretences — Duty to dis- 
tinguish representations.] — B. v, Green, No. 
3136b, ante . 

3185. Add . Annotation : — Refd. Godman v , Times 
Publishing Co., [1926] 2 K. B. 273. 

3243. After this case add : — 

.] — See , now , Criminal Justice Act, 

1925 (c. 86), s. 15. 

3261. Add, Annotation: — Held. Nadan v . R., 
[1926] A. C. 482. 

3266. Add, Annotation : — Refd. Ras Behari Lai v. 
King- Emperor (1933 ),77 Sol. Jo. 671. 

8272. Add, Annotation : — Refd. Broome v. Agar 
(1928), 138 L. T. 698. 

3277a. .] — R. v, Moore (1931), 23 Cr. App. 

Rep. 138, C. C. A. 

3283a. — ^ .] — R. v, Abrahams & Gkrstein 

(1928), 20 Or. App. Rep. 183, C. O. A. 

8286a. Effect of rider.]— (1) Mere suspicion of 
adultery by a wife is not enough to reduce 
killing by the husband from murder to man- 
slaughter. 

(2) A finding of guilty is not affected by a 
•rider to the verdict. — R. v. Mill ward (1931), 
23 Cr. App. Rep. 119, C. C. \, 

8287a. Necessity for — Withdrawal of plea of not 
guilty.]— After a prisoner charged on indict- 
ment has pleaded “ Not Guilty ” & been 
given in charge of the jury, he can only be 


convicted by a verdict of that jury. TJntil 
a verdict is given the record is not complete 
& he can neither be convicted nor sentenced. 
Where therefore a prisoner who had duly 
been given in charge of the jury admitted his 
guilt during the progress of the trial & was 
thereupon treated as having been convicted 
on his own confession & was sentenced to a 
term of penal servitude without any verdict 
having been given by the jury : — Held : the 
conviction must be quashed & the prisoner 
re-tried. — R. v, Hancock (1031), 100 L. J. 
K. B. 419 ; 145 L. T. 168 ; 75 Sol. Jo. 345 ; 
23 Cr. App. Rep. 16 ; 29 Cox, C. C. 294, 
C. C. A. 

3288. Add. Annotations : — As to (1) Consd. Wool- 
mington v. Public Prosecutions Director, 
[1935] A. C. 462. As to (3) Refd. Fisher v, 
Oldham Corpn., [1930] 2 K. B. 364. 

3818a. .]— Where an indictment charges 

two persons with certain offences 44 with one 
another,” if one is acquitted the other may 
sometimes but not always be convicted. — 
R. v, Edwards (1924), 18 Cr. App. Rep. 

4 140, C. C. A. 

3318b. .] — Where in separate counts 

of an indictment a man & a woman are 
charged with incest, & there are separate 
trials of each count, the conviction of the 
man is good although the woman is acquitted. 
— R. r. Gordon (1925), 133 L. T. 734 ; 89 
J. P. 156 ; 41 T. L. R. 611 ; 28 Cox, C. C. 41 ; 
19 Cr. App. Rep. 20, O. 0. A. 


PART VII. SECT. 7, SUB-SECT. 12.— C. 

3186 vii. .] — A judge must 

not comment on the failure of the 
prisoner to give evidence, even If his 
counsel comments to the jury on his 
reasons for failing to call him. — It. v. 
ZIOAKI, [1936] 2 D. L. It. 642 ; 65 

Can. C. C. 386 —CAN. 

b j. . ] — K. v. Brayden 

(N, B.)» [19261 4 D. L. It. 765 ; 46 
Can. Orim. Cas. 336. — CAN. 

b il. .] — Bioaouette 

v. R., [19271 1 D. L. R. 1147 ; [1927] 
8. C. kt. 112 ; 47 Con. Grim. Cae. 271. — 
CAN. 

bill. .] — On the trial 

of a charge of stealing a pencil from 
the person by means of violence, it was 
shown that the pencil had been found 
in the accused’s pocket on his arrest 
two days after the robbery. The 
accused’s counsel did not call any 
witness In defenco ; 8c the Crown 
counsel in his address to the Jury said : 
“ I think there should be some explana- 
tion. ...” IThe ct. here warned him 
to “be careful.”] He proceeded : 
* # Should not there be some explana- 
tion on the part of the -defence ? ” 
On appoal from the conviction : — 
Held : Bald words did not constitute a 
violation of seot. 4 (5) of Canada 
Evidence Act, R. S, C v 1927, prohibit- 
ing comments by the judge or counsel 
for the prosecution on the failure of on 
accused to testify. — R. v. Ferrier, 
[1932] 3 W. W. R. 113 ; 68 0. O. O. 
370 ; 46 B. O. R. 136.— CAN. 

b iv. .] — To say of an 

ooouBed person’s statement from the 
dook that it is an unsworn statement & 
one not subject to oross-examlnation 
does not amount to comment on the 
failure of such person to give evidence, 
which is forbidden by seot. 407 (2) of 
Crimes Act, 1900. — R. v. Eabaman 
(1906), 63 N. 8. W. W. N. 118.— AUB. 

•o. To express his own view,) — In 
summing up the judge Is entitled to 
express his own view. — Coulter & 


Treffenr Vi R. (1926), 29 W. A. L. R. 
40.— AUS. 

>d. To read definitions of law from 
cases <& textbooks,) — Leblanc v, R. 
(1927), 49 Can. Crim. Cas. 207 ; Q. R. 
42 K. B. 603.— CAN. 

PART VII. SECT. 7, SUB-SECT. 14.— A. 

t I. Crown witness kept 

away.) — The judge should exercise his 
discretionary power to discharge the 
jury Sc adjourn the trial when it 
appears that a necessary & material 
Crown witness is absent through the 
instrumentality of a labour union. — 
R. v. Kendall & Pitton (1934), 61 
O. C. C. 389.— CAN. 

PART VII. SECT. 7, SUB-SECT. 14.— B. 

8217 ii. — — .] — VrimA facie any 
complete separation of the Jury during 
a trial in a capital case will make the 
verdict bad, but where the separation 
occurs through inadvertence, & the 
result of the trial has not been influenced 
by what has occurred, the verdict 
ought to stand. — R. v. Walters, [1926] 
1 D. L. R. 501 i 45 Can. Orim. Cas. 77 ; 
58 N. S. R. 306.— CAN. 


PART VII. SECT. 7, SUB-SECT. 16.— A. 

© i. Evidence ruled inadmissible 

after it has been given.]— R. v, Treanor, 
R. v. Flood, R. r. Treanor, R. v. 
Kelly, [1924] 2 I. R. 193.— IR. 


PART VII. SECT. 7. SUB-SECT. 16.— B. 

hi. — .] — Where evidence 

given before a judge in a criminal 
trial was exhibited in a trial de novo 
before a succeeding judge : — Held : suoh 
procedure was irregular, & consent of 
accused did not cure the irregularity. — 
Umar Hajse e. R. (1922), I. L. R. 46 
Mad. 117.— IND. 


PART VII. SECT. 7, SUB-SECT. 16.— A. 

3270 vtll. .] — In a criminal 

trial, with the help of a jury, a judge is 


30 


not obliged to accept an absurd 
verdict, either as a verdict of guilty or 
as a verdiot of not guilty. It is no 
part of a judge’s duty to accept Sc 
interpret for himself a verdict of an 
unintelligible character, when the 
members of the jury are there & can 
give a proper verdict. — Hamid Au 
Haldar v. Kino-Emperor (1929), 
I. L. R. 57 Calc. 61.— IND. 

3276 viii. .1— On an indict- 

ment charging accused with assault 
the Jury returned a verdict of “ guilty 
of oommon assault under provoca- 
tion ” : — Held : the verdiot was one of 
guilty. — R. v. Brogan, [1926] N. Z. 
L. R. 635. — N.Z. 


3278 vl. Carnal knowledge 

& indecent assault — Same evidence. 
Where accused is charged with unlaw- 
ful carnal knowledge Sc indecent 
assault. Sc the same evidence is given 
on each' count, a verdict of acquittal 
on the first Sc guilty on the second 
cannot be given. — R. v. McLean 
(1931), 57 C. C. O. 239.— CAN. 

3281 iv. .1— An indictment 

contained three separate counts, vis., 
rape, assault with intent to commit 
rape; Sc indecent assault. The jury, 
although properly instructed, found 
the prisoner guilty without assigning 
the verdict to any one or more of the 
said counts ; Sc the judge sentenced 
the prisoner on the assumption that the 
conviction was one for rape. On 
appeal : — Held : while It was open to 
tne ct. to sustain the verdiot on the 
least of the three counts 8c to reduce 
the sentence to one appropriate thereto, 
it was also open to the ot. to order 
a new trial ; & that under all the 
circumstances the latter was the better 


course to adopt. — R. v, Ross (B. C.), 
[19291 3 W.W.R. 601 ; 52 Can. Crim. 
Cas. 315.— CAN. 


•d. Verdict given after discharge ,] — 
jury which has been discharged Is 
>t competent to return a verdict. — ■ 
. v. Smith, [1984] 8W.W.B. 639.— 
BRMUDA. 




VoL XIV. — Criminal Law. Cases 3324-3438*. 


3324* Add para. & citation : — 

A judge is not entitled to insist on the jury 
returning a verdict against each or any one of 
several co-defts. if the jury state that they 
are unable to agree about any one. — B. v. 
Evans & Pritchard (1920), 15 Cr. App. 
Rep. Ill, O. 0. A. 

3362a. Indictment for shooting with Intent to 
murder — Verdict of assault.] — On an indict- 
ment for shooting with intent to murder or 
to cause grievous bodily harm, prisoner 
cannot be convicted of common assault. — 
R. v . Stokes (1925), 134 L. T. 479 ; 28 Oox, 
0. C. 140 ; 19 Cr. App. Rep. 71, C. 0. A. 

3366. Add, Annotation : — Refd. R. v. Stokes 

(1925), 134 L. T. 479. 

3388. Add. Annotation: — Apld. R. v . Friend 

(1930), 22 Cr. App. Rep. 130. 

3389. Add, Annotation : — Apld. R. v, Friend 

(1930), 22 Cr. App. Rep. 130. 

3389a. Of fruit — Verdict of larceny at common 

law.] — On an indictment for stealing under 
Larceny Act, 1861 (c. 96), s. 36, larceny at 
common law cannot be found: hence the 
direction to the jury must make it clear that 
fruit, etc., the subject of the charge, was 
growing & had not been severed at the 
material time. — R. v . Friend (1930), 22 Cr. 
App. Rep. 130, C. C. A. 

3391a. By trick — Verdict of false pretences — 

Indictment charging larceny by trick & false 
pretences alternatively — Indictment for false 
pretences wrong in substance.] — R. v. 
Hughes, No. 2219a, ante. 

3391b. Verdict of fraudulent conversion.] — 

On an indictment for simple larceny there 
cannot be a conviction of fraudulent con- 
version, contrary to Larceny Act, 1916 
(c. 50), s. 20. — R. v . Stevens (1933), 24 Cr. 
App. Rep. 85, C. C. A. 


3394. Add, Annotation: — Refd. R. v, Stokes 
(1925), 134 L. T. 479. 

3398a. — - — Duty of jury to find.] — R. v, Lloyd 
(1927), 20 Or. App. Rep. 139, C. C. A. 

3402. Add, Annotations : — Refd. Re Pitts, Cox v. 
Kilsby, [1931] 1 Ch. 546 ; Beresford v. Royal 
Insurance Co., [1937] 2 K. B. 197. 

3407. For “ Second indictment to be tried — Right 
of prosecution to trial by another jury,” read 
“ Second Indictment to be tried — Whether 
trial by another Jury.” 

3407a. .] — It cannot be laid down as a 

general rule that a jury which has acquitted 
deft, on one indictment should not try him 
on another, but it must depend on the 
circumstances of each case ; when it occurs 
they must be warned that the evidence in the 
two cases is not cumulative. — R. v. Klein 
(1926), 19 Cr. App. Rep. 161, C. C. A. 

3418. Add. Annotation : — Refd. Hobbs v. Tinling, 
Hobbs v. Nottingham Journal, [1929] 2 
K. B. 1. 

3420. Add. Annotations : — N.F. R. v . Thomas 
(1933), 49 T. L. R. 546. Refd. Ras Behari 
Lai v. King-Emperor (1933), 77 Sol. Jo. 571; 
R. v. Thomas, [1933] 2 K. B. 489. 

3424. Add. Annotation Refd. R. v. Thorpe 
(1925), 133 L. T. 95. 

3438a. Minority may not give way to majority. 1— 

When a jury are considering their verdict, it 
is wrong for a minority, for the sake of the 
appearanco of uniformity, or to avoid the 
appearance of eccentricity, or to save time 
& trouble, or for any reason other than that 
of an honest conviction that the view of the 
majority is right, to appear to agree witJi the 
majority so that- a verdict is returned not in 
real accordance with their viow. Whore the 
judge, in directing the jury, used expressions 
which might unintentionally have conveyed to 


PART VII. SECT. 7. SUB-SECT. 18.— 
D. (a). 

m 1. Not where prosecution 

for lesser offence barred by lapse of time. ) 
— R. v. Hoskins (Alta.) (1929), 52 
Gan. Crim. Cas. 365— CAN. 


m ii. .1 — Where a prosecu- 

tion for a certain offence created by 
statute must be begun within a period 
prescribed by the statute & that time 
limit has expired without the proper 
proceedings having been taken pur- 
suant to the enactment creating the 
offence, it is not competent for the ct. 
on a prosecution for a greater offence 
to convict for the offence already 
barred. — R. v. Hoskins, [1930] 1 
W. W. R. 84.— CAN. 


sk. Conviction of offence included in 
offence charged.] — Where the com- 
mission of an offence charged under the 
Criminal Code, R.S.C., 1927, includes 
the commission of another offence & 
there is evidence on which tho jury 
can find that tho included offence was 
committed the trial judge must 
instruct them that they may return 
a verdict of the included offence. — R. v. 
Stewart, [19381 3 W. W. K. 631 ; 1 
D. L. R. 233 ; 71 Can. C. C. 206 ; 8 
F. L. J. (Can.) 243.— CAN. 


PART VIL SECT. 7. SUB-SECT. 18.— 

D. (b). 

8348 v. Effect of verdict .] — 

Held : the finding waa to be regarded 
aa an aoquittal on the charge of murder. 
& Code of Criminal Procedure, a. 439 (4). 
precluded the High Ct. from having 
jurisdiction upon revision to convict 
on that charge. — Kjshan Singh v. 
R. (1928), 65 L. R. Ind. App. 890.— 
IND. 


b (p. 310) I. Verdict of criminal 

negligence . -Tho driver of a motor 
car whioh struck & instantly killed a 
pedestrian was charged with man- 
slaughter. The jury, after expressly 
finding tho accused not guilty of 
manslaughter, found him guilty of 
criminal negligence under sect. 284, 
Criminal Code Held : by virtue of 
sub-sect. (3) addod to sect. 951 of the 
Criminal Code by 1930, c. 11, s. 25, 
it waa open to tho Jury to so find. — 
R. v. Kennedy, [1936] 1 W. W. It. 
513; 65 Can. O. O. 158; 44 Man. 
L. R. 8 ; 5 Can. L. Jo. 276.— CAN. 


b (p. 319) 11. .]— Where the 

death of a person is caused by the 
criminally negligent operation of a 
motor vehicle & the driver is charged 
with manslaughter, sub -sect. (3) added 
to sect. 961 of tho Criminal Code 
leaves it open to tho jury to find either 
manslaughter or criminal negligence 
under seot. 284, Criminal Codo. — 
R. V . PREUSANTANZ, 11936] 1 W. W. R. 
620 ; 65 Can. C. C. 129 ; 44 Man. 
L. R. 33 ; 6 Can. L. Jo. 291.— CAN. 


n (p. 320). Read now " 3362a 1.” 
o <p. 320). Read now “ 3362a li.” 

3871 v. .] — R. v. O'Bhjen 

(1926), 50 Can. Grim. Caa. 309 ; 80 
N. 8. R. 17.— CAN. 


8371 vi, — — .1 — On a trial for 

rape upon G., the latter swore to 
occurrence* whioh, if true, proved the 
crime charged, Sc was corroborated. 
The Jury after retiring announced 
that they wore not inclined to bring in 
a verdict of guilty, adding that if the 
charge were indecent assault it would 
be different. They were informed by 
the trial judge that it was rape or 
nothing. They then brought in a 


verdict of guilty : — Held : on tbc 
evidence thero was nothing upon which 
to base a charge of a lessor offence, & 
deft.'s appeal must be dismissed. — It. 
r. O’Brien, [1929] 1 D. L. It. 266 ; 50 
Can. Crim. Cas. 369 ; 60 N. B. H. 17.— 
CAN. 

1 (p. 322) 1. Carnal know 

ledge of girl under fourteen — Verdict set 
aside.]— -R. v. MARCUS & RICHMOND 
(1931), 55 Can. C. C. 322.— CAN. 

t (p. 323 i. Indictment for robbery — 
Verdict of receiving stolen property .] — 
A verdict of receiving stolen property 
well knowing it to have been stolen Is 
not competent on an indictment for 
robbery. — R. v. Pafiab (1929), 50 
N. L. R. 19.— S. AF. 


•a. Indictment for extortion — Verdict 
of attempting to obtain by false pre- 
tences .] — On a charge of extortion tho 
Jury are entitled to find a verdict of 
attempting to obtain by false pre- 
tences. — Hammond v. It., [1934 J 3 
D. L. It. 722 ; 62 C. C. C. 1- CAN. 


•d. Indictment for theft — Verdict of 
housebreaking .] — On a charge of theft 
accused cannot be found guilty of 
housebreaking, — R. v. Doyle (1934), 
7 M. P. R. 521 ; 62 C. C, C. 131— CAN. 


ART VII. SECT. 7, SUB-SECT. 10.— F. 
■f. What amounts to acquittal.]-—- 
Jlowing accused to go upon suspended 
mtence, without a recognisance, after 
plea of guilty, is equivalent to an 
oquittal.— L aflante v. Or. of Seb- 
[ons of the Peace, [1938] 1 D. L. It. 


PART VII. SECT. 7, SUB-SECT. 10.— G. 

8411 III. — — .]— R. v. Walters, No. 
3217 ii, ante. 



Cases 8438a— 3566a. English and Empire Digest Supplement. 


thr'TO the contrary impression, the conviction 
was quashed. — R. v. Mills, [1939] 2 K. B. 90 ; 
[1939] 2 All E. R. 299 ; 108 L. J. K. B. 449 ; 
100 L. T. 439 ; 103 J. P. 171 ; 55 T. L. R. 
590 ; 83 Sol. Jo. 259 ; 37 L. G. R. 205 ; 27 
Cr. App. Rep. 80, C. C. A. 

8452. After this case add : — 

.] — See, now , Sentence of Death 


(Expectant Mothers) Act, 1931 (c. 24). 

8495. Add. Annotation : — Mentd. Broome v. Agar 
(1928), 138 L. T. 098. 

3520. Add. Annotation: — Generally , Retd. R. v. 
Southern (1929), 142 L. T. 383. 

8588. Add. Annotation : — Consd. R. v. Hertford- 
shire JJ., Exp. Larsen (1925), 89 J. P. 205. 


Part VIII. — Special Pleas 


3555a. .] — On Jan. 20, 1937, two summonses 

came before justices sitting in petty sessions 
charging appct. with certain motor car 
offences. When the summonses were called 
on appct. was not present. The service of 
the summonses was proved, evidence was 
given by the police & the justices fined the 
appc^* Before the decision of the justices 
•had been entered in the register of convictions 
& orders of the ct. kept under Summary 
.Jurisdiction Act, 1879 (c. 49), s. 22 (1), the 
justices, while they were still sitting, were 
informed of certain previous convictions of 
'appct. in respect of motoring offences & that 
there had been delay on hn part in paying 
the fines imposed for those offences. In view 
of that information the justices formed the 
opinion that the matters raised by the 
summonses ought to be dealt with in the 
presence of appct. & they issued a warrant 
for his arrest. Appct., accordingly, appeared 
before a differently constituted bench of 
justices on Jan. 23, when he pleaded guilty 
to the two summonses & was ordered to pay 
fines larger than those imposed on Jan. 20 : — 
Held : the decision of the justices on Jan. 20 
constituted a complete & effective conviction 
of appct., although it had not been entered 
in the register, <&, therefore, on Jan. 23 appct. 
was entitled to plead autrefois convict of the 
offences with which he was then charged. — 
R. v. Manchester JJ., Ex p. Lever, [1937] 
2 K. B. 90 ; [1937] 3 All E. R. 4 ; 106 L. J. 
K. B. 519 ; 157 L. T. 68 ; 101 J. P. 407 ; 53 
T. L. It. 687 ; 81 Sol. Jo. 571 ; 35 L. G. R. 
281 ; 30 Cox, C. C. 003, D. C. 


8566. Add. Annotation : — Consd. R. v. Kendrick & 
Smith (1931), 144 L. T. 748. 

3566a. Indictment for larceny & receiving — 

No charge on receiving — Verdict of guilty of 
receiving.] — Applt. was charged on an indict- 
ment which contained counts for larceny & 
receiving. The judge, considering that the 

* evidence pointed to stealing rather than 

* receiving, directed the jury with regard tc 
the charge of larceny alone. The jury, how- 
ever, returned a verdict of Not Guilty of 
larceny, but Guilty of receiving. The judge 
accepted the verdict on the first count, but 
refused to accept the verdict on the second 
count, on the ground that he had not directed 
the jury on the law with regard to receiving, 
& ordered that applt. should be properly tried 
on the charge of receiving at the following 
sessions. At the following sessions applt. 
appeared before another judge, & a plea of 
autrefois convict filed on applt. ’s behalf suc- 
ceeded. The judge, however, did not forth- 
with discharge applt., but taking the view 

* that no sentence had been passed on applt. 
at the preceding sessions in respect of the 
conviction of receiving, proceeded to sentence 
him therefor: — Held: (1) the judge at the 
first trial had no power to refuse to accept the 
verdict of the jury, or to order what was in 
effect a new trial ; (2) on the plea of autre- 
fois convict being established, the judge at 
the second trial should have ordered applt., 
to be discharged ; (3) the conviction, & the 
subsequent sentence in respect of it, must be 
quashed, as there had been no direction to the 


PART VII. SECT. 7, SUB-SECT. 10. — K. 

r i. Meaning of " new trial .”] — 

Whore by statute provision is made 
in the case of a Jury disagreeing for a 
new trial, there Is meant by the words 
" now Jury '* a Jury entirely composed 
of new or fresh jurymen to the exclu- 
sion of all the Jurymen who formed the 
first Jury. — R. v. won© O. Sang, [1924] 
3 W. W. R. 4 6 : 34 B. O. R. 8.— CAN. 


PART VII. SECT. 7, SUB-SECT. 17. 

— C. 

8481 1. Felony .) — It is an essential 
principle of our criminal law that the 
trial of an indictable offence has to be 
conducted in the presence of the 
accused: Sc for this purpose trial means 
the whole of the proceedings, including- 
sentenoe. There Is authority for say- 
ing that In oases of misdemeanour 
there may be speoial circumstances 
which permit a trial in the absence of 
the accused, hut on trials of felony the 
rule is inviolable, unless possibly the 
violent conduct of the accused him- 
self intended to make trial impossible 
renders it lawful to continue in his 
abeenoe. The result is that, except 


possibly where there has been such 
conduct by the accused, sentence 

B assed for felony in the absence of 
tie accused is totally invalid. — R. v. 
La wren OB, [1983] 8 W. W. R. 102.— 


PART VII. SECT. 7. SUB-SECT. 17.— F. 

ol. Right of public to copy .) — Any 
member of the public has a right to 
obtain a copy of a Judgment of any 
ori initial ct. — Emperor v. Ladli 
Prasad Zutshi (1931), I. L. R. 53 
All. 724.— IND. 

ss. Omission of essential element oj 
crime — Conviction invalid .1- — R. v. I no 
Yiok Ing (1924), 43 Can. Crixn. Cas. 
392.— CAN. 


PART VII. SECT. 7. SUB-SECT. 17.— G. 

3530 ii. Jn prisoner’s absence.) 

— Field : the ct. was not functus 
officio. — R. v. Hughes (1924), 35 

B. C. R. 55.— CAN. 

3580 ill. After removal of con - 

viction by certiorari.) — R. v. Knapp 
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1925), 44 Can. Crim. Cas. 338.— CAN. 

PART VIII. SECT. 1, SUB-SECT. 1. 

g i. .] — Where a person has 

been charged with two often oes arising 
out of the same circumstances, Sc he 
pleads guilty to one of the charges, is 
convicted Sc fined, & then pleads guilty 
to the other charge, the previous con- 
viction & penalty cannot be pleadec 
as & bar to punishment for the othe 
offonoo. — R. v. Geiger, [1933] 3 W. W. 
R. 763 ; 41 Can. Crim. Cas. 185 ; 17 
Sask. L. R. 412.— CAN. 


PART VIII. SECT. 1, SUB-SECT. 3.— A. 

8567iv. .] — A. was prose- 

cuted for selling liquor illegally Sc 
convicted. Based on the same facte 
a seoond prosecution was brought for 
keeping liquor for sale. A. pleadec 
autrefois convict. : — Held .* a good plea. 
— Quebec Liquor Commission v. 
DUBOIS, [1924] 2 D. L. R. 801; 4 
Can. Crim. Cas. 65. — CAN. 

8567 v. .]— Reed Sc 

Boskets (alias McLean) v. R. (1926), 
47 Can. Crim. Cas. 142 ; Q. R. 42 K. B. 
35.— CAN. 




VoL XIV. — Criminal Law. Cases 3566a— 3608a. 


jury on the charge of receiving. — R. v. Lester 
(1938), 27 Or. App. Rep. 8 ; C. C. A. 

3567. Add, Annotation : — Refd.Nadan v. R., [1926] 
A. C. 482. 

3570a. Finding of guilty — No sentence.] — Deft, 
was charged at petty sessions with an indict- 
able offence & consented to be dealt with 
summarily. That ct., after hearing the 
evidence on both sides, announced that it 
found deft, guilty. Certain previous con- 
victions of deft, were then proved, where- 
upon the ct., without passing sentence upon 
him, committed him for trial at quarter 
sessions. At the trial deft, raised a plea of 
autrefois convict , but the ct. of quarter 
sessions overruled it & convicted him : — 
Held : by the Ct. of Criminal Appeal, there 
had been a conviction of deft, at petty 
sessions ; in order to support the plea of 
autrefois convict it was not necessary that the 
conviction should have been followed by 
sentence, & the quarter sessions should have 
accepted that plea ; & the conviction of 

deft, by the latter ct. should be quashed. — 
R. v . Sheridan, [1937] 1 K. B. 223 ; [1936] 
2 All E. R. 883 ; 106 L. J. K. B. 6 ; 155 
L. T. 207 ; 100 J. P. 319 ; 52 T. L. R. 626 ; 
80 Sol. Jo. 535 ; 34 L. G. R. 447 ; 26 Cr. 
App. Rep. 1 ; 30 Cox, C. C. 447, C. C. A. 

Annotations : — Consd. R. v. Grant, [1936] 2 All E. R. 1156. 

Diatd. R. v. Briggs, [1938] 1 All E. It. 529. 

3570b. Plea of guilty.] — Applt. was charged before 
a metropolitan police magistrate with larceny. 
He pleaded guilty. The learned magistrate 
committed him to quarter sessions for trial & 
wrote to the clerk of the peace for the County 
of London as follows : “I am committing 
for trial to-day J. G. Ho pleaded guilty & 
consented to my jurisdiction. In view of his 
record & age I obtained a report during 
remand on bail from the Institute of Scientific 
Delinquency. I enclose a copy of that report. 
I feel it is a case quarter sessions should deal 


with.” At the trial, before quarter sessions, 
applt. was unrepresented & he did not put 
forward any. defence or cross-examine the 
witnesses for the prosecution. He stated, 
however, that he had not had a fair trial as 
the magistrate told him he would give him six 
months’ hard labour & had then changed his 
mind & committed him for trial : — Held : 
applt. had already been convicted of the 
offence charged & therefore a plea of autrefois 
convict should have been entered on the file, 
or the jury should have been directed to find 
him not guilty. — R. v. Grant, [1930] 2 All 
E. R. 1156 ; 106 L. J. K. B. 9 ; 155 L. T. 
209 ; 100 J. P. 324 ; 52 T. 1,. R. 676 ; 80 
Sol. Jo. 572 ; 34 L. G. R. 452 ; 30 Cox, C. C. 
453 ; 26 Cr. App. 8, C. C. A. 

Annotations : — Distd. R. v. Briggs, [1938] 1 All K, R. 529 
Refd. R. v . Manchester JJ., Ex p. Lever, [1937] 2 K. B. 90. 

3603. Add, Annotation : — Refd. R. v, Kendrick Sc 
Smith (1931), 144 L. T. 748. 

3608a. Demanding with menaces — Threatening to 
print or publish with Intent to extort.] — The 
test whether a plea of autrefois convict has 
been established is not whether the facts 
relied on by the Crown are the same in the 
two trials, but whether the accused has been 
convicted of an offence which is the same, or 
practically the same, as that with which ho 
is charged on the second trial. The offences 
of threatening to publish with intent to 
extort, contrary to Larceny Act, 1916 (c. 50), 
s. 31 (2), Sc of uttering a letter demanding 
money with menaces, contrary to sect. 29 
(1) (i), of the same Act, are quite distinct Sc 
separate, & the fact that the accused has 
already been convicted of the former will not 
sustain a plea of autrefois convict if he is 
subsequently charged with the latter, even 
though the two charges be supported by the 
same evidence. — R. v. Kendrick Sc Smith 
(1931), 144 L. T. 748 ; 23 Cr. App. Rep. 1; 
29 Cox, C. C. 285, C. O. A. 


3667 vi. .] — Ykok Kuk v. 

R. (1928), I. L. R. 6 Ran. 386.— IND. 

3667 vil. Offences under 

different statutes.) — Re Wilneff (N. S.), 
[1928] 4 D. L. R. 869 ; 50 Can. Crim. 
Caa. 196.— CAN. 


3667 viil. .] — R. v. Tra- 

chuk, R. v. Kolyk (No. 2), [1929] 
2 W. W. R. 418 ; 51 Can. Crim. Cas. 
404 ; 38 Man. L. R. 238.— CAN. 


■f. Meaning of “ same, matter " — 
Criminal Code, s. 730.] — R. v. Badiuk 
(No. 2), ri930] 1 W. W. R. 210; 2 
D. L. R. 318 ; 53 Can. C. C. 63 ; 38 
Man. L. R. 421.— CAN. 


»k. Offence against bye-law — Acquittal 
on ground that enabling legislation ultra 
vires.] — An acquittal of an offence 
against municipal bye-law on the 
ground that the enabling legislation is 
ultra vires is not res judicta upon a 
subsequent prosecution of the same 
accused for another offenco against 
the same bye-law. — R. v. Steinburg 
(1934), 63 Can. 0. C. 92.— CAN. 


PART VIII. SECT. 1. SUB-SECT. 3.— B. 

a L Indictment for occasioning bodily 
harm — Previous acquittal for murder, ] — 
After being acquitted on a trial for 
murder accused were charged with 
assault Sc battery occasioning actual 
bodily harm to the man whom they 
had been acquitted of murdering. 
They pleaded autrefois acquit : — Held : 
the plea of autrefois acquit furnished no 
answer to the charge in question. — 
It. v. Gosselin Sc Gosbklin (Man.), 


[19281 1 W.W.R. 134 ; 50 Can. Crim. 
Cas. 287.— CAN. 

f i. Previous acquittal for man- 

slaughter of different person. I— An 
accused, acquitted on an indictment 
for manslaughter arising out of a car 
accident, cannot plead autrefois acquit 
to a second indictment for man- 
slaughter in respect of tho death of 
another person killed in tho same 
accident.- — R. v. Kwketman. [1939] 2 
D. L. It. 70 ; 71 Can. C. C. 171. --CAN. 

s g. Indictment for carnal knowledge 
of girl under fourteen — Previous con- 
viction under Juvenile Delinquents 
Act.] — To a charge, under soct. 301 (1) 
of Criminal Code, of carnally knowing, 
on or about Apr. 14, 1934, a girl under 
fourteen years of age, the accused 
pleaded autrefois convict, relying on a 
prior conviction under sect. 33 of 
Juvenile Delinquents Act, 1929, for 
contributing to the Juvenile delin- 
quency of the same girl by having 
sexual intercourse with her on or about 
Apr. 25, 1934. On the trial under 
said Act it was established that the girl 
had had sexual Intercourse prior to the 
occasion with respect to which she had 
given evidence in support of the charge 
then being tried. This prior act of 
intercourse was the basis of the charge 
under the Code. Tho girl’s fourteenth 
birthday was Apr. 25, 1934 ; so that, 
under sect. 2 (2) of the Code, she was 
deemed to have been under fourteen 
until the end of that day. The trial 
Jndge, before whom the point was 
argued in the absence of the Jury, 
upheld the plea Sc dismissed the charge. 
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Tho Crown appealed : — Held : that 
the appeal should be allowed Sc the 
charge remitted tor trial. — R. v. 
Pedersen, ]1935] 2 W. W. R. 207 : 3 
D. L. R. 203 ; 63 Can. C. 0. 262.— 
GAN. 

si. Indictment for negligently causing 
bodily harm to ft. — Previous acquittal 
for same offence to A.] — An acquittal 
on a charge of having negligently 
causod bodily harm to A. is no defonoo 
to a charge of having injured B. — 
R. v. Bobbins (1934), 62 Can. C. O. 
273.— CAN. 

PART VIII. SECT. 1, SUB-SECT. 3.— C. 

sb. Preparation of still — Previous 
acquittal for possessing still — No bar to 
prosecution.] — R. v. S Lauchen white 
(1930), 54 Can. C. C. 104.— CAN. 

PART VIII. SECT. 1, SUB-SECT. 3. —D. 

3619 i. Perjury — Previous acquittal 
for forgery.] — The accused, who had 
been acquitted on a charge of forging 
the endorsement of a cheque, was 
subsequently tried & convicted on a 
charge of perjury committed on the 
first trial in swearing that he had not 
endorsed tho cheque. On tho seoond 
trial the evidence for the prosecutiou, 
apart from that proving the making 
of the alleged false statements, was 
confined strictly to the alleged endorse- 
ment by the accused. Two witnesses 
swore on both trials that they had seen 
the accused sign the endorsement. No 
evidence was offered for the defence. 
The accused pleaded res judicata : — 
Held : the conviction must be pus- 



Case* 3644a— 8751a. English and Empibe Digest Supplement. 


3644a. Acquittal for absenoe of Jurisdiction.]— 
B. v . Wallace) (1928), 106 L. T. Jo. 339. 

3647a. Contradictory endorsement on indict- 

ment.] — An indictment against applt. for rape 
was endorsed by the grand jury : “ No true 
bill for rape. A true bill for indecent assault 
(aggravated),” but no indictment for indecent 
assault was put before the grand jury. 
Applt., having been convicted, appealed, & 
the conviction was quashed on the grounds 
that there was no true bill for rape A that 
there was no indictment for indecent assault. 


On the same facts applt. was afterwards 
indicted for indecent assault, A he pleaded 
autrefois acquit but was convicted : — Held : 
although the first conviction had been recorded 
on the first indictment, applt. was never in 
peril on that self -contradictory document, & 
the plea of autrefois acquit failed, & the second 
conviction must be affirmed. — R. v. Bitching 
(1929), 46 T. L. R. 034 ; 21 Or. App. Rep. 
144 ? 28 Cox, 0. 0. 671, 0. 0. A. 

8660. Add. Annotation : — As to (1) Consd. Pointon 
v . Cox (1920). 130 L. T. 600. 


Part X. — Informations. 


3665. Citations .-—For “ 17 W. R. 607 ” read 
“ 47 W. R. 667.” 

3718. Add. Annotation : — Held. R. v . Evening 
News, Ex p . Hobbs, [1926] 2 K. B. 168. 
3751a. By constables to extort money.] — Held : 
there being bond fide instructions to the con- 


stables to watch appet., on which they had 
acted without unduly harassing him, & 
there being no evidence of any conspiracy 
on the part of the constables, no criminal 
information could be granted. — Ex p. Wolff 
(1803), 28 J. P. 23. 


talned.-f-R. v. Bayn, [19321 2 W. W. R. 
113; [1933] 1 D. L. R. 497 ; 59 

O. O. O. 89.— CAN. 


b 1. Previous acquittal for as - 

vaulting constable while discharging 
another duty .] — A mere variation in 
the nature of the duty, which the 
officer is alleged to have been engaged 
in, cannot be considered as a varia- 
tion In the nature of the offence charged 
against accused. — R. v. Diamond, 
[1924] 3 D. L. R. 359 ; 2 W. W. R. 
621 ; 20 Alta. L. R. 419— CAN. 

■m. Prosecution under Customs Act , 
R. S. C. f 1906 (c. 48), s. 215 — Previous 
conviction under Customs Act , R. S. C., 
1906 (c. 48), s. 185.1— R. v. Saoco 
(Ont.), [1926] 3 D. L. R. 771; 46 

Can. Crim. Cos. 243.— CAN. 


so. Offences under Lottery & Gaming 
Ad.] — Reap, was charged with the 
breach of Lottery & Gaming Act, 1917, 
a. 39, & the complaint was dismissed 
owing to the rejection of secondary 
evidence of a document. Later reap, 
was charged under s. 63 with being the 
oocupior of a tobacconist shop which 
was used for the purpose of the 
occupier betting with persona resort- 
ing thereto. Reap, pleaded autrefois 
acquit : — Held .* as the two offenoes 
were substantially different, this plea 
did not avail. — Allohuroh v. Beres- 
FORD, [1928] S. A. 8. R. 450.— AUS. 


sp. Prosecution under Prohibition 
Act (P. E. f.), «. 52 — Previous acquittal 
on prosecution under Excise Act, R. S . C., 
1927, «. 181 — Failure of pko.}— R. v . 
Fitzpatrick (P. E. I.), [1929] 4 D. L. R. 
95 ; 52 Can. Grim. das. 119.— CAN. 


•r. Conspiracy — Subsequent con- 
spiracy with additional persons. 1 — 
Where a person has been charged with 
conspiracy, with certain other persons, 
to commit offences relating to exporting 
& Importing opium & cocaine inter- 
provinoially & has been oonviotod or 
aoquitted, such conviction or acquittal 
is no bar to a subsequent trial for 


conspiracy with the samo persons, 
together with others, to commit the 
same oflenoes togother with the 
offences of exporting from British 
India & importing into British India 
opium & cocaine. — Abdul Rahaman 
v. Emperor (1935), I. L. R. 62 Cal. 
749.— IND. 

>t. Offences under Natural Products 
Marketing ( British Columbia) Ad .] — 
A conviction for failure to comply with 
an order of a marketing board under 
Natural Products Marketing (British 
Columbia) Act, R.S.B.C., 1936, & 

amendments, in that the accused dealer 
marketed milk on a certain day within 
a oertaln area without being registered 
with & licensed by said board, does not 
support a plea of autrefois convict as a 
defence to another charge in the same 
terms with the exception that it was 
directed to the marketing of milk on a 
subsequent day. — R. v. Crystal 
Dairy, Ltd., [1938] 1 W. W. R. 800 - 
CAN. 


PART VIII. SECT. 1 , SUB-SECT. 4. 

1 1. .1 — A plea of autrefois con- 

vict will not lie in respect of a conviction 
which has been quashed. — R. v. 
PURCELL, [1934] 1 D. L. R. 778 ; 7 
M. P. R. 275 ; 61 O. O. 0. 261.— CAN. 

p f. .1— Unless it can be said on 

the foots of the particular case that 
there has been an adjudication on the 
merits, the permission of the ot. to 
withdraw a charge is not equivalent to 
a dismissal which can be pleaded in 
bar of subsequent proceedings. — R. v. 
Somers (B. &). [19291 8 ILL. R. 772 ; 
2 W. W. R. 366 ; 61 Can. Crim. Cas. 
856.— CAN. 


p IL .] — Blanchard v. Jen- 

kins, [19311 1D.L.R. 985; 55 Can. 
O. a 77.— CAN. 

p Hi. Withdrawal of charge .] — With- 
drawal of a charge is not an acquittal 
which will entitle accused to a certi- 
ficate of dismissal so as to support a 
defence of autrefois acquit .] — Re Bond, 


[1936] 3 D. L. R. 769 ; 66 Can. C. C. 
271 ; 10 M. P. R. 506.— CAN. 

■r. No conviction — Proceedings ad- 
journed.) — Re R. v. Eckkr, Re R. v. 
Fry. [19291 3 D. L. R. 760 ; 51 Can. 
Crim. Cas. 409 ; 64 O. L. R. 1.— CAN. 

st. Conviction under Provincial 
statute — No bar to conviction under 
Federal Statute .] — Bullkr v. Wind- 
over, [1931] 1 D. L. R. 986 ; 55 Can. 
C. C. 143.— CAN. 

■v. .] — R. v. Runionb, R. 

v. Macdonald (1931), 56 Can. C. C. 
390.— CAN. 

sw. Prosecution for liltel — Award of 
damages in civil proceedings .] — In 
criminal proceedings for libel an award 
of damages will not support a plea 
of autrefois conoid. — Menard v. R., 
[19341 1 D. L. R. 155 ; 60 C. C. C. 
334.— CAN. 


sz. Carrying offensive weapon with 
possession of smuggled goods — Previous 
conviction for possession of same goods.] 
— A conviction for unlawfully having 
possession of goods whereon the duties 
had not been paid is not a bar to an 
indictment for carrying an offensive 
weapon when found with goods (the 
same goods) liable to seizure. — R. v. 
Ross, [1934] 2 D. L. R. 237 ; 7 

M. P. R. 84 ; 61 O. O. C. 67.— CAN. 


PART X. SECT. 1. 

•f. Offence charged under 
Act.} — R. v. Chew Deb, [19281 1 
W. W. R. 966 ; 49 Can. Crim. Cas. 
332 ; 39 B. O. R, 559.— CAN. 

PART X. SECT. 2, SUB-SECT. 1. 

o i. Inland revenue officer — 

Statement of capacity .) — Since only 
inland revenue officers can lay an 
Information for an offence under Excise 
Act, such an Information must state 
that the person laying the information 
is an inland revenue offloer. — R r. 
Witsiewicz <Man.),J1928J 2W.W.R. 
19; 49 Can. Crim. Oaa. 330.— CAN. 
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Part XII. — Evidence and Proof. 


8789. Add. Annotation : — Retd. Woolmington v. 
Public Prosecutions Director, [1935] A. 0. 
462. 

8790a. Identification of bandwriting.] — R. 

v . McCartney dfc Hansen (1928), 20 Or. App. 
Rep. 179, C. C. A. 

3792a. .] — R. v. Taylor, Weaver & Donovan 

(1928), 21 Or. App. Rep. 20, O. O. A. 

8801. Add. . Annotation : — Consd. R. v. Daily 
Mirror, Em p . Smith, [1927] 1 K. B. 845. 

3801a. .]— (1) It is permissible for a 

police officer who is in doubt upon the 
question who shall be arrested for a particular 
offence to show a photograph to persons in 
order to obtain information or a clue. 

(2) It is, however, not permissible for a 
police officer to show beforehand to persons 
who are afterwards to be called as identifying 
witnesses photographs of those persons 
whom they are about to be asked to identify. 

(8) Where photographs are used for the 
purpose of obtaining information a series of 
photographs, & not merely one or two, ought 
to be shown to the person who is expected 
to give the required information. — R. v. 
Dwyer, R. v, Ferguson, [1925] 2 K. B. 
799 ; 95 L. J. K. B. 109; 132 L. T. 361; 89 


J. P. 27 ; 41 T. L. R. 186 ; 27 Cox, C. C. 
697 ; 18 Cr. App. Rep. 145, 0. 0. A. 

Annotations :—Aato (1) Retd. R. r. Daily Mirror, 

[1927] 1 K. B. 84ft. As to (2) OonM.K.v. Daily Mirror, 
Ex p. Smith, [1927J 1 K. B. 845. Reid. H. v. Wainwriglit 
(1925), 19 Or. App. Rep. 62. Generally, Consd. R. v. 
Hinds, 11982] 2 K.B. 644. 

380ib. But may be shown before arrest.] 

— A prosecutor identified a photograph as 
that of a prisoner whom the police subse- 
quently arrested. After arrest prisoner was 
picked out by the prosecutor from a number 
of men in a room : — Held : there was no 
ground for complaint against the method of 
identification.— R. v. Mblany (1924), 18 
Cr. App. Rep. 2, 0. C. A. 

Annotation .— Reid. R. *. Dwyer, R. v. Ferguson, [19251 
2. K. B. 799. 

3801c. .]— R. v. Dwyer, R. v. 

Ferguson, No. 3801a, ante . 

3810. Add. Annotations: — Folld. B. v. Berg, 
Britt, Carr6 & Dummies (1927), 20 Or. App. 
Rep. 38. Consd. R. v. Tidmarsh (1931), 23 
Cr. App. Rep. 79. Refd. R. v. Chesshire, 
Lucas A Bottom (1927), 20 Or. App. Rep. 47. 

3817a. .] — The prosecution is not en- 

titled to put in police photographs for the 
purpose of identification as part of the 


PART XII. SECT. 1. 

8788 i a. .] — Evidence is not 

admissible o f the actions of dogs while 
engaged in tracking down a person 
accused of a crime, even though the 
owner of the dogs testifies as to their 
character St training & their fitness for 
tracking men.— R. v. White, [1926] ! 3 
D. L. R. 1 ; [19261 2 W. W. R. 481 ; 
46 Can. Crlm. Cas, 328 ; 37 B. C. R. 
43.— CAN. 

3786 Ui. ,1— Ghanshyam Singh 

v. R. (1927), I. L. R. 6 Pat. 627.— IND. 

3786 iv. .1 — The rule against a 

mere scintilla is especially applicable 
In a case in which a state of facts la 
alleged that would make the opposite 
party guilty of a orlme.— T ober v. 
Lampman, [19301 3 D. L. R. 269 ; 65 
O. L. R. 236.— CAN. 

3791 1. Circumstantial midence — Ex- 
clusion of other causes.] — It Is not 
admissible to convict a person on 
circumstantial evidence If such evi- 
dence can be interpreted to give any 
other explanation than the accused 

S era on’s guilt. — R. v. Ttmko (1924), 
2 Can. dim. Cas. 147. — CAN. 

a i. 8. P. Gaunb v. R. (1926), I. L. R. 
7 Lah. 661.— IND. 

b i. . .) — R. v. Demktrio 

(1926), 46 Can. Grim. Cas. 133 ; 69 
O. L. R. 240.— CAN. 

b ii. .] — R. v. Yok Yuen. 

[1930] 1 D. L. R. 716 ; 62 Can. 0. 0. 
800.— CAN. 


bill. 


— The force & effect 


oi oi ro u™ ramaa ■ eviuouw uouvuu 
its incompatibility with, St incapacity 
of, explanation or solution upon any 
other supposition than that of the 
troth ofthefact which it Is adduced 
to prove. On appeal from a conviction 
tor arson, after a trial by a magistrate 
on which he found that the defenoe of 
alibi was established but that the 
accused had a motive for starting the 
fire St that on the evidence It must 
have been set by acme one else with 
his knowledge m approval St at his 


suggestion : — Held : the alibi being 
established, the other circumstances In 
evidenoe did not compel the conclusion 
that there was an understanding or a 
concerting or conspiracy between the 
accused & the unidentified actual per- 
petrator of the deed, even if the former 
did profit by the fire, & therefore the 
conviction must be set aside.— R. v- 
VlNEGRATSKY (ALIAS VINE) (NO. 1), 

[1933] 3 W. W. R. 197 : 60 C. C. C. 
258 — GAN. 

b lv< .]— The trial judge. 

should instruct the jury that, in so 
far as they relied upon circumstantial 
evidence in the case before them, they 
must be satisfied not only that the 
circumstances proved were all con- 
sistent with the guilt of the accused, 
but also that they were inconsistent 
with any other rational conclusion.— 
McLean v. R., [1933] S. C. R. 688 , 
[1934] 2 D. L. R. 440 ; 61 C. C. 0. 9.— 
GAN. 

b v. .1 — R- v. Jones ; R. 

v. Anderson (1933), 47 B. C. R. 473. — 

CAN. 

b vi. .] — R. v. Maocbionf., 

[1937] 1 W. W. K- 161 ; 1 D. L. R. 
593 ; 67 0. C. C. 381.— CAN. 

•g. Commercial document — When 
admitted. 1— On a charge of theft from 
railway cars, documents, such as 
shipping bills, car checkers’ records, 
etc., not made by the accused & of 
which he had no knowledge, have 
no probative value per ee : St, therefore, 
should not be admitted as evidence 
against the accused where it Is not 
shown that the persons who made them 
are dead. — R. v. Duff (Saak.), [1929] 
ID, L. R. 152; 50 Can. Crlm. Caa. 
246 ; [19281 sW.W.R. 550. — CAN. 

PART XII. SECT. 2. 

8807 iv. * . }— Finger- 



App. D. 440. 

f t 


] — Identification 


by finger prints Is opinion evidence & 
a matter of expert know edge & 
practice. — R. t>. Wiswell, [1935J 1 
D. L. R. 624 ; 8 M. P. R. 317 63 

C. C. C. 94.— CAN. 

0 i .] — Evidence of Identi- 

fication is sufficient although the 
witness suffered from impaired vision, 
if she was capable of recognising the 
prisoners without glasses.— K. v. 
ZAIUOHNEY (1936), 65 uan.O.C. 214.— 
CAN. 

0 j| .] — Whore evidence of 

the identity of an accused person is 
given by a witness whoso previous 
knowledge lias not made him familiar 
with the appearance of the accnsod 
& where ho has been shown tbo accused 
alone as a suspect & lias on that 
occasion first identified him, a ct. of 
criminal appeal should quash the con- 
viction of the accused os unsafe unless 
his identity Is further proved by other 
ovldorico, direct or cirounistantlal. 
Davies & Cody v. It. (1937), .»7 C. L. R. 
170; 43 Argus L. It. 321 , [1937] 

V. L. R. 205 ; 11 A. L. J. 69.— AUS. 

p i. Reference by magistrate to 

exhibits. ] — A magistrate at a trial 
was called to prove the identifications 
of accused in gaol & the methods 
adopted. Instead of stating the details 
& results, witness referred to docu- 
ments, described as exhibits, in which 
he stated his evidenoe was to bo 
found. The documents were puo on 
the record as his evidenoe '‘—Held : 
the attempt to record evidence In this 
manner was not only contrary to law, 
but violated tbe first principles of 
evidenoe, & must be entirely Ignor^.— 
Lal Singh v. R. (1924), I. L. R. 6 
Lah. 396.— IND. 

3814 li. .Y~~nelA : not a 

ground for allowing accused 
against bis conviction.— R. e. 

(BDO), [19261 3 D. L. R. 717; [1926] 
s W. W. R. 613 ; 46 Can. Crlm. Oas. 
267.— CAN. 

8614 ill. .] — R. V . HaBRMON 

(B.O.t (19281 3 D. lTb. 224 ; [19281 

1 W. w. R. 973 ; 49 Can. Crlm. Oas. 
356.— CAN. 
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evidence in chief. Where identification has 
been obtained by means of such photographs, 
the facts of such identification ought not to 
be given in evidence. — R. v. Wainwrioht 
(1925), 19 Or. App. Rep. 52, C. C. A. 

3819. Add. Annotations : — Consd. R. v. Cohen, 
[1938] 3 All E. R. 380. Refd. R. t\ Porter 
(1936), 25 Cr. App. Rep. 69. 

3820a. Reference to meritorious discharge 

from army.] — A mere reference to a meri- 
torious discharge from the army by an un- 
defended prisoner in a statement handed to 
the ct. of trial does not necessarily expose 
him to cross-examination on his character 
generally, though it may do so on his career 
m the army. Such a statement should be 
looked through in his interest & nothing read 
to the jury of the legal consequences of 
which he is not aware. — R. v. Parker (1924), 
18 Cr. App. Rep. 14, C. C. A. 

8820b. Evidence suggesting normal respecta- 

bility.] — (1) Questions inviting a witness to 
make suggestions should not be put in cross- 
examination, especially when they may have 
the effect of inducing a prisoner to make an 
attack on the prosecution, which will let in 
evidence otherwise inadmissible. 

(2) A defending counsel should refrain 
from putting questions to prisoner giving 
evidence which suggest normal respectability, 
but which fall just short of giving evidence 
of good character. — R. v. Baldwin (1925), 
133 L. T. 191 ; 89 J. P. 110; 09 Sol. Jo. 
429; 28 Oox^O. O. 17; 18 Cr. App. Rep. 
175, C. C. A. 

Annotations :—As to (1) Consd. R. v. Eidinow (1932), 23 Cr. 

App. Rep. 145. Refd. R. v. Coulson (1927), 20 Cr. App. 

Rep. 106. 

3820c. .] — ** Good character ” of accused 

within Criminal Evidence Act, 1898 (c. 30), 
s. 1 (/) (it), meanB not only general good 
character, but any claim to good character 


incidentally put forward by accused. — R. v. 
Walker (1927), 20 Cr. App. Rep. 31, C. C. A. 

3827. Add . Annotation: — Consd. R. v. Noble 
(1928), 20 Cr. App. Rep. 191. 

3834. Add. Annotation : — Refd. R. v. Noble (1928), 
20 Or. App. Rep. 191. 

3834a. S. P. R. v. Noble (1928), 20 Cr. App. Rep. 
191, O. 0. A. 

3835. Add. Annotation: — Refd. R. v. Dunkley 
(1920), 134 L. T. 032. 

3850a. Cross-examination of witness for de- 

fence constituting attack on character of 
accused.] — Questions must not be put in 
cross-examination to a witness called for the 
defence in such a way as to have the effect 
of constituting an attack on the character of 
the accused, when that is not in issue, even 
though the object of such questions may be 
to attack the credit of the witness & not the 
character of the accused. — R. v. McCraio 
(1925), 134 L. T. 100; 90 J. P. 04; 42 
T. L. R. 215 ; 28 Cox, 0. 0. 109 ; 19 Cr. App. 
Rep. 08, 0. 0. A. 

3850b. .] — R. v. Winfield, [1939] 4 All E. R. 

• 104, C. C. A. 

3855a. .] — Evidence was given 

that upon the arrest of a prisoner a substantial 
sum of money in notes was found on him. 
The prisoner had been previously convicted 
on several occasions, but the judge, being 
unaware of this & with a view to ascertaining 
what explanation of the possession of these 
notes the prisoner had to offer, put to him a 
number of questions with regard to his 
occupation & history for several years past. 
At the conclusion of this cross-examination, 
defending counsel felt that he had no 
alternative but to inform the jury that the 
prisoner had been in prison during part of 
that time. The judge subsequently warned 
the jury not to be influenced adversely 


PART XII. SECT. 3, SUB-SECT. 1.— A. 

3836 I. Confined to general reputation 
— What amounts to. 1 — Evidence of 
general repute does not moan tho 
placing of a heterogeneous mass of 
more or lees general statements by 
any witness who can be produced to 
say something on hearsay or otherwise 
8c label It 44 general repute.** A man's 
general repute is just as much a tact 
as any other fact which can be proved 
by a witness, & the witness should be 
asked questions to show that he Is In a 
position to know what the general 
reputation of the accused is, & as to 
when & In what circumstances he has 
heard the character of accused dis- 
cussed. — Emperor v. Ram Lal (1929), 
I. L. R. 61 AU. 663.— IND. 


PART XII. SECT. 8, SUB-SECT, t.— B. 

8848 vii. .) — Evidence cannot 

be given on a prosecution to prove that 
the accused is a had character, or has a 
propensity to commit criminal acts of 
similar nature to the offence charged. — 
Taylor v. R.. 22 Tas. L. R. 22.— AUS. 


8848 viil. .] — For the purpose of 

determining what will be the appro- 
priate sentence to impose on a con- 
victed accused the fudge is justified 
in taking into consideration statements 
by the Crown counsel as to previous 
convictions of, Sc charges against, the 
accused, where neither the accused nor 
his counsel question the correctness of 
said statements. — R. v. Schker, (1932] 
3 W. W. R. 656 ; 26 Alta. L. R. 489. 
—CAN. 

3848 ix. .] — Two prisoners, 

brother & sister, oharged jointly with 


the murder of another brother, were 
convicted & sentenced to death. 
During the course of the trial the 
following questions were put by the 
Judge to one of the witnesses : — The 
judge : “ What kind of a woman was 
H. (the female prisoner) in disposition 
— was Bhe cross ? ** Witness : 44 She 
was not cross to us.'* Tho judge : 
44 Had vou any opportunity of ob- 
serving her demeanour about her own 
place ? Was she cross or good- 
tempered ? ** Witness : 44 When she 
would meet us she would not want to 
talk. That is how she would treat 
us.*' The judge : 44 Was she different 
from M. A. (another sister) ! " Wit- 
ness : 44 Yes, she was.** Tho judge : 
44 M. A. was a good-tempered, pleasant 
woman t '* Witness : 44 Yes, my 

Lord." On appeal to the Ct. of 
Criminal Appeal objection was taken, 
on behalf of the prisoners, to the ad- 
missibility of this as evidenoe ; it was 
submitted that it was evidenoe of the 
bad character or disposition of the 
female prisoner, which could only be 
admitted if evidence had first been 
offered by her as to her own good 
character; Sc could only be proved 
by evidenoe of general reputation Sc 
not by the experience of the particular 
witness : — Held : the evidenoe Sc the 
answers of the witness did not refer 
to moral character, nor to general 
reputation, nor to a moral disposition 
or tendency to commit the crime of 
murder. Sc the witness stated nothing 
but the demeanour Sc manners of the 
prisoner Sc of her sister as manifested 
to the witness. Sc accordingly, as the 
evidenoe was, in the circumstances, 
relevant, the objection to its admiasi- 

36 


bility was unsustainable. — A.-Q. v. 
O’Leary, [1926] I. R. 445— IR. 

3848 x. .] — On the trial of tho 

accused on a charge of unlawfully 
retaining in his possession certain stolen 
money knowing that it had been stolen, 
counsel for the Crown asked one of tho 
police officers who had arrested the 
accused ; 44 Did you recognise him ? " 
& was answered : 44 1 thought I re- 
cognised him os being the subject of a 
police photograph which was on flic 
at tho office ** ; Sc the officer later 
testified that he had shown the accused 
44 the police photographs." The evi- 
dence was objected to by counsel for tho 
accused. The accused was found guilty 
by the Jury Sc appealed : — Held : the 
evidence infringed the rule that the 
prosecution cannot, in the first instance, 
give evidence to impeach the character 
of the accused in order to establish a 
probability of his guilt ; Sc it was im- 
material whether or not it was offered 
with that object in view, for it conld 
have no other effect on a jury. — R. v. 
McLaren, [1935] 2 W. W. R. 188 ; 3 
D. L. R. 165 : 63 Can. C. O. 267 ; 5 
F. L. J. (Can.) 67.— CAN. 

s L .1 — The fact that a 

person has on a previous occasion 
been bound over may be stated & 
proved as one of the grounds on which 
the witnesses to general repute believe 
the accusod to be a habitual offender. 
— R. v. Komera (1928), I. L. R. 51 All. 
275.— IND. 

sm. What is evidence of bad character 
— Not statements by witness as to 
disposition db demeanour of prisoner db 
prisoner*8 sister .) — A.-G. v. O'Leary, 
[19261 I. R. 445.— IR. 
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towards the prisoner by reason of this dis- 
closure : — Held : the trial must be regarded 
as unsatisfactory & the conviction must be 
quashed. — R. v. Taylor (1934), 25 Cr. App. 
Rep. 40, C. C. A. 

3855b. .] — A reference in evidence to accused’s 

previous conviction may become relevant by 
the nature of the cross-examination. — R. v. 
Lester (1927), 20 Or. App. Rep. 25, O. 0. A. 

3856a. Evidence of pending charges.] — In the 
course of the accused’s trial for breaking & 
entering a dwelling-house & stealing jewellery 
valued at £200, a police officer, in cross- 
examination by counsel for the accused, 
gave certain evidence highly prejudicial to 
the accused relating to another case & to 
other police inquiries. The assistant recorder 
directed the jury that they should not con- 
sider this evidence, but refused to discharge 
them <fc begin the trial again before another 
jury: — Held: the jury should have been 
discharged & the trial begun again. — R. v. 
Firth, [1938] 3 All E. R. 783 ; 26 Cr. App. 
Rep. 148, C. C. A. 

3919a. .] — R, v . Hobday (1933), 77 Sol. Jo. 

915, C. C. A. 

3921. Add. Annotations : — Refd. Maxwell v . 

Director of Public Prosecutions, [1935] A. 0. 
309 ; R. v. Porter (1935), 25 Cr. App. Rep. 59 ; 
R. v. Mortimer (1936), 25 Cr. App. Rep. 150. 

3924. Add. Annotations : — Apld. R. v. Hobday 
(1933), 77 Sol. -To. 915. Consd. R. v. Mor- 
timer (1936), 25 Cr. App. Rep. 150. Refd. 
Godman v. Times Publishing Co., [1920] 
2 K. B. 273 ; Maxwell v. Director of Public 
Prosecutions, [1935] A. C. 309 ; Berry v. 
Tottenham Hotspur Football & Athletic Qo., 
[1930] 3 All E. R. 654. 


8925. Add. Annotations : — Consd. R. v. Tidmarsh 
(1931), 23 Cr. App. Rep. 79 ; R. v. Slender, 
[1938] 2 All E. R. 387. Refd. R. v. Porter 
(1935), 25 Cr. App. Rep. 59. 

3925a. .] — R. v. Tidmarsh (1931), 23 

Or. App. Rep. 79, 0. 0. A. 

3940. Add. Annotation : — Refd. Maxwell v. Director 
of Public Prosecutions (1934), 161 L. T. 477. 

3941. Add. Annotation : — As to (2) Refd. R. v. 
Porter (1935), 25 Cr. App. Rep. 59. 

3943a. .] — On an indictment for embezzle- 

ment evidence that, on a series of occasions 
before <5c after those mentioned in the 
indictment, precisely similar errors [to those 
alleged against prisoner] had been made, & 
advantage taken of them, by him : — Held : 
admissible to explain motives & intentions. — 
R. v. Richardson (1801), 2 F. & F. 343 ; 8 
Cox, 0. 0. 448. 

Annotations : — Consd. R. v. Stephens (1888), 68 L. T. 770. 
Refd. It. v. Balls (1871), L. R. 1 C. C. R. 328 ; R. v. Francis 
(1874), L. R. 2 C. C. R. 128 ; R. v. Bond, [1900] 2 K. B. 
389. 

3947a. .] — Applt. was charged with obtaining 

money by false pretences, the allegation of 
the prosecution being that a certain business 
carried on by him had falsely been represented 
to be a bond fide assocn. honestly carried on & 
in a position to offer advantages in return for 
the subscriptions of members. Applt. had 
carried on m 1930 a similar business & had 
made representations similar to those made 
in the present case & had, as a result, been 
convicted of obtaining money by false 
pretences. He was asked in cross-examina- 
tion a number of questions about the previous 
business, but no reference was made by the 
prosecution to that business having resulted 


PART XII. SECT. 3, SUB-SECT. 2. 

c i. Charge of indecent assault .] — R. 
V. Bell, [1930] 1 W. W. R. 433 ; 2 
D. L. R. 414 ; 53 Can. C. C. 80 ; 24 
Alta. L. R. 519. — CAN. 


PART XII. SECT. 4, SUB-SECT. 2.— A. 

1 1. .] — R. v. Bristol 

(N. S.), [192(5] 4 D. L. R. 753 ; 4G 
Can. Crim. Gas. 156. — CAN. 


PART XII. SECT. 4, SUB-SECT. 2.— 
B. (a). 

3920 Hi. .] — On a charge of 

theft evidence tending to show that 
accused has been guilty of criminal 
acts, other than that upon which ho 
has been charged, is inadmissible, Sc 
when allowed entitles accused to a 
new trial. — R. t>. Morrison (1923), 33 
B. C. R. 244. — CAN. 


3920 Iv. .] — Where the only 

question is whether the accused com- 
mitted the aot charged evidence of 
similar acts is not admissible. — R. v. 
Boynton (1934), 63 Can. O. O. 95. — 
CAN. 

392311. .] — Evidence of other 

similar acta done by accused is not 
admissible merely for the purpose of 
proving that accused by reason of his 
character or habits is likely to have 
committed the offence with which he 
is charged, but it is admissible if It is 
relevant in any other manner what- 
ever to the guilt of accused. Sc it is not 
necessary before evidence of other 
similar but unconnected acts can be 
admitted that tho prosecution should 
first lay a foundation for such evidence 
by establishing a primd facie case 
against accused, sufficient without the 
help of any such evidence to go to the 
jury. — R. e. Ooopkr, [1923] N. Z. L. R. 
1237 ; Gas. L. R. 528. — N.Z. 


3923 ill. .] — R. v. Dziwra (Ont.), 

[19281 1 D. L. R. 828 ; 49 Can. Crim. 
Cas. 229.— CAN. 

3?23 iv. .] — Prisoner was in- 
dicted for the murder of his wife by 
strychnine poisoning. Evidence ad- 
duced in support of the indiotment was 
that of throe children of a former 
marriage by prisoner, going to show 
tho latter's persistent cruelty towards 
his wife over a considerable period 
in tho case of two of tho children 
terminating two yoare & of the third 
one year before tho wife’s death. Other 
evidence of happenings between tho 
timo up to which the children were able 
to testify & the wife’s death tended to 
show that prisoner had become tired 
of her : — Held : the children’s evidence 
was properly admitted both as evidence 
of the malicious mind with whioh 
prisoner killed his wife Sc of tho fact 
that he killed her, & also as rebutting 
the possible defences that tho wife had 
taken the poison herself, either suicid* 
ally or accidentally. — R. v. Munn, 
[1930] N. Z. L. R. 1017.— N.Z. 

3926 ill. .1— While proof of the 

co mmiss ion by an accused of a crime 
other than that with which he is 
charged does not prove the crime 
charged, this rule will not be allowed 
to stand in the way of the bringing 
out of admissible facts when the 
accused’s part in the other crime is so 
Interwoven with them that they cannot 
be established otherwise than by giving 
evidence of the whole occurrence. On 
a criminal trial if circumstances other 
than those connected with the crime 
charged are relevant to other matters 
which the Crown has to prove as 
properly part of Its case, evidence of 
them may be admissible in certain 
cases even though they incriminate 
the accused with respect to other 
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offences. At tho same time, great 
care must be taken in determining the 
immediate purpose in view in tender- 
ing such evidence. On the trial of a 
man on a charge of murdering a newly 
bom infant, the mother of the child 
who described the alleged murder also 
testified that the accused had sub- 
sequently murdered in a similar way 
three other newly born children of 
hers. The accused was convicted, Sc 
appealed on the ground ( inter alia) 
that the evidence of said subsequent 
alleged murders should not have been 
admitted Held : tbe appeal should 
be dismissed. — R. t>. Stawycznuj, 
[1933] 2 W. W. R. 496 ; 4 D. L. R. 725 ; 
60 C. C. C. 153; 41 Man. L. It. 281.— 
CAN. 


PART XII. SECT. 4, SUB-SECT. 2.— 

B. (b). 

8943 ii. Htin, Gyaw v . R. 

1927), I. L. R. 6 Ran. 0.— IND. 

3943 ill. .] — Evidence admitted 

to prove a system or course of conduct. 
—Harris v. R. (1927), 48 N. L. R. 
330.— S. AF. 


3943 Iv. .1 — R. V. Publicovkr 

(1930), 63 Can. C. C. 265 ; 1 M. P. R. 
333.— CAN. 

3943. v. In criminal rases 

where ovidonce of similar acts may he 
adduced in order to show a plan or 
system, such evidence Is not admissible 
the less because it relates to a plan 
or system continued by the prisoner 
after the dale of the offence charged. 
Tho evidence proving such a plan or 
system may point to the prisoner os the 
perpetrator of the crime so conclusively 
as to nullify any objection to the mode 
in which he has been identified. — 
Griffith v. R. (1937), 58 C. L. R. 185 ; 
43 Argus L. R. 053 ; 11 A. L. J. 73. — 
AU6. 
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in any charge or conviction : — Held : as 
there was sufficient nexus in method & cir- 
cumstance between the two businesses, the 
cross-examination on the previous business 
was admissible. — B. v. Porter (1035), 25 
Cr. App. Bep. 59, C. C. A. 

8050a. * Murder.] — B. v. Mortimer (1936), 80 

Sol. Jo. 227 ; 25 Cr. App. Bep. 150, C. C. A. 

8071. Add. Annotation : — Reid. B. v. Berg, Britt* 
Oarr6 & Lummies (1927), 20 Or. App. Bep. 38. 

3072. Add. Annotation : — Reid. B. v . Bateman 
(1925), 94 L. J. K. B. 791. 

3002. Add. Annotation : — Reid. Godman v . Times 
Publishing Co., [1926] 2 K. B. 273. 

4000. Add. Annotation : — Apld. B. v. Hewitt 
(1925), 89 J. P. Jo. 721. 

4000a. .] — In a charge of unlawful 

carnal knowledge of a girl under sixteen years 
of age, evidence independent of the girl’s 
evidence may be given that the accused on a 
previous occasion indecently assaulted the 
same girl, & the fact that a considerable time 
has elapsed since the earlier act of indecency 
affects only the weight & not the admissibility 
of the evidence. — B. v . Hewitt (1925), 134 
L. T. 157 ; 90 J. P. 68 ; 42 T. L. B. 216 ; 28 
Cox, 0. 0. 101 ; 19 Cr. App. Bep. 64, C. C. A. 

4048, Add. Annotations : — Reid. B. v. Stuart, R. v. 
Leonard, B. v. Maples, B. v. Tannen, R. v. 
Taylor (1927), 43 T. L. R. 7 i5 ; R. v. Porter 
(1935), 25 Cr. App. Rep. 59. 

4040. Add. Annotation : — Reid. R. v. Porter 
(1935), 25 Cr. App. Rep. 59. 


4057. Add. Annotation :—As to (2) Distd. B. v. 
Boothby (1933), 24 Cr. App. Bep. 112. 

4064a. .] — Applt. was charged with 

obtaining food from one K. by false pretences, 
the false pretences alleged being that applt. 
had certain money, was connected with a 
certain firm, & was then in a position to buy 
& pay for K.*s business. Evidence was 
admitted at the trial that, subsequently to 
the offence charged, applt. had obtained food 
& lodging from one C. by falsely representing 
that he wished to buy O.’s farm & could 
find the money in a few days : — Held : in 
the circumstances of the particular case, 
without laying down any general principle, 
the evidence was inadmissible, & the con- 
viction must be quashed. — R. v. Boothby 
(1933), 24 Cr. App. Bep. 112, 0. 0. A. 

4066a. Previous different pretence.] — Applt. 

& another man were convicted of obtaining 
money by false pretences. They had 
obtained two sums of 30 s. each from a lady 
» living in Cheltenham. They said that they 

. had been involved in a lorry accident at 

Colesbourne, & that they required the money 
to spend the night in Cheltenham. On this 
occasion, applt. said his name was Ted 
Williams. It was proved that the two men 
were brothers-in-law, each of them was on the 
dole, neither of them had anything to do with 
driving a lorry, being at the time engaged 
upon compulsory relief work for the local 
authority. P., who lived just outside Chel- 


PART XII. SECT. 4, SUB-SECT. 2.— 
B. (•). 

3900 i. General rule.] — Evidence 
admitted to rebut a suggestion of 
accident or mistake. — Harris v. R. 
(1927), 48 N. L. R. 380.— S. AF. 

sd. Embezzlement.] — R. v. Wilder, 
119331 1 W. W. R. 191 ; 00 C. C. C. 81. 
—CAN. 


PART XII. SECT. 4, SUB-SECT. 2.— 
B. (h) i. 

pi. Disguise as revenue officer.] 

— B. 5c others were convicted of the 
murder of the captain of a boat 
containing a cargo of liquor intended 
to be illegally delivered in the United 
States. It was proved that B. bad 
bought a yaohtman’s cap with a white 
top 5c ornamented with gold braid in 
order to give himself the appearance 
of a revenue officer, & in concert with 
the others had attacked the crew of 
the boat, under the pretence that ho 
8c his associates were offioors of the law. 
Evidence was offered by the Crown 
that B. on one occasion recently, & 
on another at a considerably earlier 
date, had employed similar equipment 
& precisely the same ruse for the 
purpose of deoeivlng 5c disarming the 
opposition of bootleggers while he took 
over their Illegal possessions : — Held : 
such evidence was admissible as tend* 
ing to establish a practice. — Baker t>. 
R., SoWash v. R., [19201 1 D. L. R. 
115; [192GJ S. O. R. 92; 45 Can. 
Crim. Oas. 19.— CAN. 

sf. Poison ordered by accused — 
Delivered at her house.] — Where a wife 
is charged with poisoning her husband 
there is evidenoe to oonviot on proof 
that she ordered the poison 5c that it was 
delivered to her house, 5t that deceased 
died as the result of such poison. — 
R. e. Tiutord, (1935] 4 D. L. R. 691 ; 
O. R. 35 ; 64 Can. C. O. 850.— CAN. 


PART XII. SECT 4. SUB-SECT. 2.— 
B. (h) U. 

r 1. Use of instruments on other 

women.} — Accused was charged with 


unlawfully using an instrument on 
one M. S., “ with intent to procure ” 
her miscarriage. The ..Grown oalled 
M. S. as a witness. In further support 
of the onus on it to establish intent the 
Grown tendered the testimony of three 
or more witnesses to prove that accused 
had unlawfully used on them instru- 
ments of the same kind & for the same 
purpose as the kind & purpose testified 
to by M. S. : — Held : the Crown was 
justified in tendering the evidence in 
chief, & the Judge should, in the proper 
exorcise of his discretion, have admitted 
it when so offered or, at least, have 
reserved the question of its admission 
for later consideration after tho defence 
had been clearly identified. — R. v. 
Anderson, [1935] 3 W. W. R. 272 ; 
4 D. L. R. 432 ; 84 Gan. O. 0. 205 ; 
50 B. C. R. 225.— CAN. 


PART XII. SECT. 4, SUB-SECT. 2.— 
B. (h) ill. 

40H in. On a charge of in* 

068 1 , evidence given by the girl of 
prior alleged acta of incest is admissible, 
not as further proof of guilt, but to 
establish guilty relations 8 c that a 
sexual passion existed. — R. v. Pegelo, 
[1934] f W. W. R. 573 ; 2 D. L. R. 798 ; 
48 B. 0. R. 140 ; 02 O. C. C. 78.— CAN. 

PART XII. SECT. 4, SUB-SECT. 2.- 
r B. (h) iv. 

k i. Indecent assault involving 

murder on another child.] — In reaohlng 
a conclusion on a charge of indeoent 
assault, involving murder, upon a 
little girl : — Helm : the Jury were 
neither bound, nor entitled, to shut 
their eyes to what they might consider 
to have been proved under a charge 
of indeoent assault upon another little 
girl. In view of the close association In 
time, character, 5c oiitmmstanoes of the 
Incidents alleged with regard to the two 
charges. — H.M. Advocate v. Bicker- 
staff, (1920J a C. (J.) 05.— SCOT, 

PART Xli. SECT. 4, SUB-SECT. 2.— 
B. (h) rW. 

4002 adv. .] — A person 

accused of obtaining goods on false 
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pretences from B. 8c S. was convicted 
on the two counts. The pretence con- 
sisted, in the B. case, of representations 
that accused was a bank officer, at a 
certain plaoe, was low in clothes 5c was 
about to take a holiday, 6t giving an 
assumed name ; in the 8. ease, accused 
wrote a letter with similar false state- 
ments of his name 5c employment 5c 
stating that he desired to obtain 
personal requirements, as he was about 
to be married. Subsequently aooused 
oalled & obtained goods at S.’s ware- 
house. The statements as to the 
holiday 5c the marriage were not proved 
to be untrue. Aooused wrote a similar 
letter to M., but it was not shown that 
he obtained goods there. Aooused 
also obtained credit from F. The only 
false representation . to F. was the 
giving of the false name : — Held : 
evidenoe of the representations to M. 
5c F. was rightly admitted on the 

f iuestion. of intent. — R. r. Reynolds, 
19271 8. A. 8. R. 228.— AUS. 


4052 xv. Similar crime 

abroad. ] — In an indictment the charges 
against aooused were that, having 
oonoeived a fraudulent scheme for 
obtaining money from the public In 
Sootiand 5C elsewhere by means of 
counterfeit drafts, he (a) on Sept. 21, 
1927, uttered in a bank In Dundee a 
forged document which purported to 
be a draft of a finance oo. m New York, 
5c (6) on Sept. 23, in the same bank 
pretended, by telephone from London, 
that the draft was genuine. The 
indictment further charged accused 
with pretending, in pursuance of the 
scheme, in an hotel in Brussels, In Oct., 
that a forged document was a genuine 
draft of same finance oo. . Held : 
while admittedly the incident in 
Belgium could not be made the subject 
of a substantive charge, that Incident 
8c the crime charged were sufficiently 
closely connected to admit of evidence 
relating to that incident being used by 
the prosecution for the purpose of 
supporting the other charges. — HJtf. 
aSvooatb V. Joseph, [1929] & a (J.) 
55. — SOOT. 
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tenham, gave evidence that, two days before 
the happening of the facts stated in the 
charge, the same two men called upon him, 
said they wanted to go to Bissington, where 
they had work, & required the money for 
the journey there. On this occasion, applfc. 
gave the name of Smith. The evidence was 
admitted, as proving the intent to defraud : — 
Held : the evidence was inadmissible. — R. 
v. Slendkb, [1938] 2 All E. R. 387 ; 82 Sol. 
Jo. 455 ; 26 Or. App. Rep. 155, C. C. A. 

4066b. Obtaining by fraud.] — Applt. was 

charged with obtaining goods by false pre- 
tences. He had given a worthless cheque in 
order to obtain goods. At the trial, when he 
was being cross-examined as to his answer 
to the police officer when he was charged, he 
said : I was wanted on a warrant last Mar., 
& that police officer knew that.” Thereupon 
applt. was asked : “ The warrant in relation 
to last Mar. was in connection with a sum of 
£200 which you had obtained from Mr. R. J. 
Cooley of New Malden, Surrey, by fraud ? ” 
That question related to the obtaining by 
applt. of an overdraft for £200 by certain 
false representations : — Held : the question 
was one which could not properly be put to 
applt. , as it was not a question relating to a 
similar offence, which would be admissible to 


prove intent where the gist of the offence 
charged was fraud. — R. v. Hamilton, [1939] 
1 All E. R. 469 ; 83 Sol. Jo. 299 ; 27 Or. 
App. Rep. 38, C. C. A. 

4100. Add. Annotation : — Refd. R. v. Tomasso 
(1934), 25 Cr. App. Rep. 14. 

4129a. Statement by wife — In absence of husband.] 

— A statement by deft/s wife to third persons 
is not evidence against deft, on his trial of 
the facts therein contained, but may be 
given in evidence with his remarks on them 
when it is repeated to him. — R. v. Finden 
(1926), 19 Cr. App. Rep. 144, C. C. A. 

4129b. Statement by eo-defendant — In answer 
to questions by police] — (1) A statement 
relative to a pending charge, obtained in 
the course of a question addressed by a police 
officer to a person under arrest on that charge, 
is not a voluntary statement. 

(2) Such a statement is not evidence 
against a co-deft., but if the jury have boon 
adequately warned on that point the ct. will 
not interfere on the ground of an ambiguous 
sentence in the summing up. — R. v . Turner 
(1926), 19 Or. App. Rep. 171, O. O. A. 

4151. Add. Annotation : — Refd. R. v. Parker, 
[1933] 1 K. B. 850. 


PART XII. SECT. 4, SUB-SECT. 2.— 
B. (h) ix. 

4070 vi. .1 — In a trial on a 

charge of forging & uttering a cheque 
with intent to defraud, evidence of 
other similar offences is admissible 
both to prove the Intent with which 
the particular act charged was done 
& to rebnt by anticipation a defence 
open to the accused, e.g. t one of accident 
or mistake ; & the term “ similar 

offences " in this rule means offences 
of a similar character & not offences 
precisely similar In nature 8c fact. 
Applt., was charged, with having forged 
a cheque with intent to defraud, 8c 
with having uttered it. At the trial, 
evidenoe was admitted that shortly 
after the date of the offence charged, 
applt. forged another cheque, &, yet 
a little later, also forged two promissory 
notes : — Held : the evidence was ad- 
missible as evidence of similar offences 
both to prove the intent to defraud & 
to rebut by anticipation the defence 
raised at the trial that the cheque, the 
subject of the charge, had been 
received honestly & without knowledge 
that It was a forged Instrument. — 

R. v. Manning (1933), 33 S. R. N. S. W. 
285 ; 50 N. S, W. W. N. 129.— AUS. 

PART XII. SECT. 4, SUB-SECT. 2.— 
B. (h) xi. 

f l. Previews fir es on in - 

sured property.}— H. v. Petbmor, 
(1931] 2 wT W. R. 712 ; 50 Gan. C. C. 
389.— CAN. 

f ii. Count for false pretences— 

Evidence of other fires— Sufficiency of 
direction to jury. 1 — R, v. Pinsk, [1934] 
3 W. W. R. 752 : [1935] 1. D. L. R. 

307 ; 63 Can. O. 0. 201.— CAN. 

PART XIL SECT. 4, SUB-SECT. 2.— 
B. <h) xU. 

so. Conspiracy — Evidence of previous 
attempt. 1— On a charge of conspiracy 
evidence of a previous attempt to 
commit a dmiinr offence is relevant Sc 
admissible. — Paradis v. R*# [1984] 

S. O. R. 165 ; 2 D. L. R. 88 ; 61 
O. O. O. 184.— CAN. 

PART XII. SECT. 4, SUB-SECT. 5.— A. 

4129m i. Statement by udft — In 
dbeemoe vf husband.}— A statement 


made by the wife of accused was 
handed to him at his own request, & 
he admitted the signature was that of 
his wife, & made the remark, " I did 
not think she would let me down like 
this. Ahyhow, it Is not true I was 
sacked from. ... I got testimonials 
from both places when I left " : — 
Held : an aclmowledgment of the truth 
of the statement in whole or in part 
might be inferred, & the contents of 
the statement were properly submitted 
to the Jury, the question of admission 
or not of the truth of the contents being 
left to them. — R. v. Gkigg, [1926] 
N. Z. L. R. 784.— N.Z. 

t i. .1 — R. v. Brown (Sask.), 

[1927] 4 D. L. R. 779 ; [19271 3 

W. W. R. 335 ; 49 Can. Grim. Gas. 37. 
—CAN. 

■a. May be admissible as showing 
state of mind.}— R. v. Wyboohan 
(1930), 54 Can. O. O. 172.— CAN. 

PART XII. SECT. 4, SUB-SECT. 6.— C. 

4139 xvi. .] — Statements 

made in the presence 8c hearing of 
accused are admissible In evidence 
against him. — R. v. MoKevitt, [1936] 
3 D. h. R. 750 ; 10 M. P. R. 531 ; 06 
Can. C. C. 70.— CAN. 

4147 i. Should be excluded 

unless some evidence of admission by 
accused.) — It is only when accused, 
by “ word or conduct, action or 
demeanour/' has accepted what they 
contain, & to the extent that he does 
so, that statements made by other 
persons in his presence have any 
evidentiary value. — Stein v. R., [1929] 
1 D. L. R. 143 ; 50 Gan. Crim Gas. 
311 ; [1928] S. O. R. 553.— CAN. 

PART XII. SECT. 4, SUB-SECT. 6.— E. 

4172 vii. In a charge of 

murder or culpable homicide, words 
uttered by the deceased person not In 
the presence or hearing of the accused 
but to the first person encountered 
Sc so Immediately as to preclude oppor- 
tunity to devise a story to the dis- 
advantage of accused, arc part of the 
res geeks Sc admissible in evidence. — 
R. e. Nxoboub. [1931] N. L. R. 657. 
— S. AF. 

4175 fl. .1— Applt. & 

twenty-one others were convicted of 
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faction fighting within Act 11, 1890. 
In the course of the fight a native was 
stabbed Sc subsequently died. At 
least a quarter of an hour after he was 
wounded he stated that It was applt. 
who had wounded him. The magis- 
trate admitted evidence of this 
statement as part of the res gestce Sc, 
in oonsoquenoe thereof, sentenoed 
applt. to 18 months' imprisonment 
with hard labour, none of the other 
accused reoeiving more than 6 months : 
— Held : the statement was not part of 
the res gestae Sc was wrongly admitted. 
— Kawuda v. It. (1929), 60 N. L. R. 
30.— S. AF. 

4176 III. .] — Held : declara- 

tions mode by deceased that ho had 
been poisoned by his wife were not 
admissible as forming part of the res 
gestae. These declarations were made 
at the hospital nearly two weeks after 
the date of the alleged offenco & four 
or f!Ve days before his death : therefore 
they were too much separated by time 
Sc circumstance from the actual com- 
mission of the alleged oriminal act. — 
Chapdelainb v. R., [1935] S. C. R. 53 ; 
[1935J 2 D. L. R. 132 ; 63 C. C. C. 5.— 
0AN. 

sd. Statement by person injured im- 
mediately before hurt received ] — Where 
deceased fled from her house to a 
neighbour’s Sc stated that accused had 
tried to kill her Sc that he was liable 
to shoot through the window. Sc she 
was thon shot through the window, 
these statements were admitted as part 
of the res gestae. — R. v. Wilkinson, 
[1934] 3 D. L. R. 50 : 62 C. G. C. 63 ; 
7 M. P. R. 662.— CAN. 

PART XIL SECT. 4, SUB-SECT. 6.— A. 

4182 H. .] — The words in 

Cyprus Criminal Evidence Sc Procedure 
Law, 1929, e. 7, that “ any ct. before 
which any person accused of any 
offence ... is being tried may receive 
in evidenoe, on behalf of tne com- 
plainant or of the prosecution, the 
particulars of any complaint or state- 
ment/' mean that the ct. may receive 
in evidence the particulars in support 
of the charge Sc as evidence of the 
facts to which the statement relates. 
Applt. was accused of manslaughter 
in Cyprus. A witness gave evidenoe 
that tne man just before he died asked 
him to ask the accused : “ Why did 
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4189. Add. Citation .-—27 Cox, 0. 0. 610. 

4104. Add. Annotations : — Dlstd. B. v. Whitehead* 
[1920] 1 K. B. 09. Refd. R. v. Coulson 
(1927), 20 Op. App. Bep. 106 ; Sutton v. R., 
[1933] A. 0. 348. 

4100. Add, Annotations : — Dlstd. R. v, Whitehead, 
[1929] 1 K. B. 99. Reid. R. v, Coulson 
[1927] 20 Cr. App. Rep. 100 ; Gillie v. Posho, 
Ltd., [1939] 2 A§ E. R. 190. 

4216a. .] — On the trial of an indictment 

for corruptly giving or receiving a gift, a 
paper found on accused, which may refer 
to the bribery charged, is admissible in 
evidence against him. — R. v. Ohesshire, 
Lucas & Bottom (1927), 20 Or. App. Rep. 
47, 0. O. A. 

4222a. .] — (1) A disorderly house at common 

law is a house which is so conducted as to 
violate law & good order. 

# (2) Letters, if found in such a house 

referring to unnatural practices, may be 
given in evidence against a person charged 
with v keeping such a house. — R. v. Berg, 
Britt, Oarr£ & Lummies (1927), 20 Cr. App. 
Rep. 38, O. O. A. 

4222b. .] — Applt. was charged with larceny 

& conspiracy. The facts of the crime were 
that with two others applt. obtained £2,300 


from a person by a trick in the course of a 
transaction in which that person intended 
to purchase a number of Kruger sovereigns for 
that sum. At the trial evidence, to which 
objection was taken, was given that Kruger 
sovereigns had been found in applt. ’s fiat. 
In fact these sovereigns belonged to an 
employee of applt.’s wife. The recorder 
upheld the objection & in his summing up 
, said more than once that the jury ought to 
exclude that evidence from their considera- 
tion. The jury convicted & applt. appealed 
on the ground that the evidence ought not 
to have been admitted : — Held : the evi- 
dence that Kruger sovereigns were found 
in applt. ’s flat was material & admissible & 
no objection could be taken to the fact that 
it was admitted. — R. v, Kurasch, [1937] 2 
All E. R. 130 ; 63 T. L. R. 441 ; 81 Sol. Jo. 
296 ; 20 Cr. App. Rep. 26, C. C. A. 

4232a. .]— In a case of gross 

indecency postcards found in the possession 
of the accused may be admitted in evidence 
as things which a man intending to commit 
* such an offence might well have about him, 
• & might use as an adjunct to assist him in the 

commission of the offence. They are not 
admissible merely to show that he had a 
dirty mind. — R. v. Gillingham, [1939] 4 
All E. R. 122 ; 103 J. P. 386, 0. 0. A. 


be beat met”: another witness In 
evidenoe sold that the man said : 
" Why did he strike me ? " Held .' 
on the above construction of sect. 7 
of the Law of 1029, those two ques- 
tions were properly admitted not 
merely as evidenoe that they were 
asked, but as evidence of the facts 
Implied therein. — Sutton v. R., [1933] 
A. O. 348 ; 102 L. J. P. O. 82 ; 148 
L. T. 636 ; 49 T. L. R. 346, P. O.— 
CYPRUS. 


PART XII. SECT. 4, 8UB-SECT. 6. — B. 

4200 vlli. .1 — On a charge of 

lnoest there was evidence of prosecutrix 
having complained to her stepmother 
six days after the alleged crime was 
oommitted, Sc further evidenoe of 

E roseoutrix Sc her sister was allowed 
i that two days later she had com- 
plained to her sister of the crime: — 
Held : evidenoe of the statements made 
by prosecutrix to her sister eight days 
after the occurrence when she had had 
ample opportunity to complain before, 
was inadmissible. Sc by its admission a 
substantial wrong was done to aooused, 
Sc there should be a now trial. — R. v. 
Pboteau (1923), 33 B. O. R. 39.— 
CAN. 


q 1 . .] — Upon appeal from 

a conviction for rape It was argued 
that evidenoe of a oomplaint, made 
by complainant to her husband many 
hours alter the alleged offence, was 
improperly admitted, she having had 
earlier opportunities to complain to 
others, though not to her husband : — 
Held : It was for the trial Judge to 
decide whether the complaint was 
made in clroumstanoea which rendered 
it properly admissible — the materia) 
point was whether It was made on the 
first reasonable opportunity — Sc the 
judge found that it would not have 
been reasonable for the woman to 
have oomplainod to other persons.— 
R. v. Hill, [19281 2 D. L. R. 736 ; 49 
Can. Crlm. Caa. 161 ; 61 O. L. R. 645. 
—CAN. 


4209 vf. .1 — R. v, Stonb- 

hoube Sc Pabqualb, [19281 1 D. L E. 
606 ; [1928] 1W.W.R, 161 : 49 Can. 
Orlm. Caa. 122 ; 39 B. O. R. 279.— 
CAN. 


PART XII. SECT. 4, SUB-SECT. 7. 

b i. .] — The fact that In- 

criminating documents have been 
obtained from accused does not make 
them objectionable. — R. v. Hawkins 
(1923), 42 Can. C. C. 305.— CAN. 

4221 ill. . ] — It was objected that 

the trial Judge improperly received in 
evidence a book found in prisoner’s 
house, entitled “ Theses & Statutes of 
the Third (Communistic) International 
of Moscow,” published In the interests 
of an organisation with which prisoner 
had voted to amalgamate : — Held : 
the evidence was admissible. — R. v. 
MoLachlan (1923), 56 N. S. R. 413 ; 
41 Can. Crlm. Oae. 249.— CAN. 

4232 i. Must be material — Charge oj 
acts of gross indecency — Evidence of 
possession of lewd pictures — Admitted 
on general issue.] — Upon a charge of 
gross indeoency, evidence that indecent 
photographs were found in accused’s 

S ossession is not admissible, unless 
liero is some specific connection 
between the articles & the participa- 
tion of aocused in the crimo. — R. e. 
Davis, [19251 App. D. 30.— S. AF. 


PART XII. SECT. 6, SUB-SECT. 1. 


1 i. Actual words dr not substance 
of confession should be given .] — The 
ot. ought to ascertain as far as possible 
the very words spoken by accused who 
is said to have confessed. There '.s 
no rule of law which precludes the ct. 
from holding that a confession has been 
proved even in oases where the evidence 
gives the substanoe, though not the 
actual words ot the statement made by 
aooused. If the ot. believes that evi- 
denoe. — N ur Ali v. R. (1924), I. L. R. 
5 Lah. 140.— IND. 


1 ii. .] — It Is not the law that 

the statement ot accused must be 
rejected if not in his ipsissima verba, 
but It Is a matter for consideration 
by the judge in arriving at his decision 
as to the admission or not of the state- 
ment. — A.-G. v. M'Cabe, [1927 J I. R. 
129.— IR. 


id. Previous written statement incon- 
sistent with prisoner's evidence at 
trial,] — Held : admissible. — A.-G. v, 
Murray, [1926) I. R. 266.— IR. 

•e. Statement inculpating co-prison - 
era.] — Three applts. together with a 
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woman were convicted of the crime 
of murder. After arrest the woman 
had mado a statement inculpating 
applts. under whose compulsion she 
said she had been acting : — Held : the 
statement was not a confession, & hod 
been improperly admitted in evidence 
against applts. — R. v. Camane, [1925] 
App. D. 570.— S. AF. 

sf. Statement overheard in cells.] — At 
the trial of four persons, on charges 
including a charge of murder against 
three of the number, a police-officer, 
who bad been on duty on the morning 
after the murder at the office in which 
two of the persons charged were being 
detained, gave evidence. He deponed 
that prisoners were shouting to each 
other in the cells to see who was in. 
Ho was then asked by counsel for the 
Crown. ” What did you boar ? ” : — 
Held : the question must be disallowed. 
— H.M. Advocate v. Keen, [1926] 
S. C. (J.) 1.— SCOT. 


■g. What amounts to — Unde? 1917 
Act (c. 31), s. 273.] — The test to be 
applied in determining whether a 
statement made by accused is a con- 
fession wjthln 1917 Act (c. 31), s. 273, 
is whether the acknowledgment of 
guilt on the part of the aooused is such 
that, If made in a ot. of law. It would 
have amounted to a plea of guilty. — 

R. v. Becker, [1929] App. D. 167. — 

S. AF. 

■k. Written confession — Must be put 
in if referred to.] — The jury should not 
be informed that accused has made a 
written confession unless it is put in 
as evidenoe. — R. v. Sampson (1934), 8 
M. P. R. 237 ; 62 C. C. C. 49.— CAN. 


PART XII. SECT. 5, SUB-SECT. 2. 

n i. .1 — The accused had 

been committed for trial on a charge 
of murdering another man whose re- 
mains were for a time thought to be 
those of the victim in the present case. 
On the preliminary hearing of that 
charge the aooused, after being asked 
whether he wished to make any state- 
ment, was sworn in Sc made a state- 
ment under oath. There was no 
doubt that he made the statement of 
his own free will Sc after the usual 
ample warnings. The trial judge in 
the present case allowed that state 
ment, except that part of it which was 
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4264a. .1 — If the judge at the trial is 

satisfied that deft, was properly cautioned 
before he made a statement, that statement 
is admissible in evidence : deft, is not 
eutitled at that stage to give evidence that 
the statement was improperly obtained. — 
R. v. Baldwin (1931), 23 Cr. App. Rep. 02, 
O. C. A. 

4275a. Preliminary examination.] — 

R. v. Tuttle, No. 2204a, ante . 


4279. Add. Annotation : — Apld. R. v. Tuttle (1929), 
140 L. T. 701. 

4286. Add. Annotation: — Apld. R. v . Tuttle 
(1029), 140 L. T. 701. 

4308. Add . Annotations : — Reid. Nad an v . R., 
[1926] A. O. 482 ; Attygalle v. R., [1930] 2 
All E. R. 116. 

4314a. Proof of inducement.] — Where an 

alleged confession by a prisoner is tendered 


extracted on cross-examination, to be 
read into the record : — Held : while the 
administering of the oath was an 
irregularity, it did not operate to the 
accused’s prejudice Sc did not render 
the statement allowed in invalid as 
evidence. — R. v. Bahrey, [1934] 1 
W. W. R. 376. — CAN. 

oi. .] — Where a magistrate 

translated what he had written down 
to accused, who acknowledged it to 
be correct & affixed his thumb im- 
pression : — Held : the confession was 
admissible, any defects in the mode of 
recording it being cured by Code of 
Criminal Procedure, s. 633. — R. v . Dko 
DAT (1922), I. L. R. 45 AU. 166.— IND. 


PART XII. SECT. 5, SUB-SECT. 3. 

s (p. 406) i. Document marked 

for identification only — Not admissible .] 
— R. v. Smith (1931), 3 M. P. R. 97.— 
CAN. 


t (p. 408) i. .) — The evidenco of 

a judgment debtor on an examination 
for discovery in aid of execution is 
admissible against him on a subsequent 
criminal charge, unless he at the timo 
objected to answer on the ground tbat 
his answers might tend to incriminate 
him.- R. v . Nozaki, [1926] 4 D. L. R. 
955 ; ri92G) 3 W. W. R. 332 : 46 Can. 
GTim. Cas. 168 ; 37 B. C. R. 305.— CAN. 


ri. Subsequent charge of per * 

jury .] — At the preliminary hearing of 
another charge, accused, who was in 
custody, was questioned by the 
magistrate, when asking for on adjourn- 
ment. He was not represented by 
counsel, Sc had not offered himself as a 
witness or been sworn, & his answers 
were not taken down in writing. At 
the trial accused was questioned as to 
alleged admissions to the magistrate 
& ho denied them. His denial was 
the subject of the perjury charge : — 
Held : the conviction for perjury 
should be quashed. — R. v. Cikblenski, 
[1924] 1 W. W. R. 82 ; 41 Can. Crim. 
Cas. 195.— CAN. 


si. Inquiry by Fire Commissioners.] 
— A. was indicted for felony. At the 
trial the Crown put in evidence de- 
positions sworn to by him, without 
being cautioned that what he so 
deposed to might be riven in evidenco 
against him, before Fire Comrs. em- 
powered by the Quebec Statutes, 31 
Viet. c. 31, & 32 Vfct. c. 29, to investi- 
gate the origin of any Area occurring 
m Quebec, 8c before any charge or 
accusation had been made against 
him : — Held : the depositions were 
properly admitted as evidence against 
the prisoner at the trial. — R. v. Ooote 
(1873), L. R. 4 P. O. 599.— CAN. 


PART XII. SECT. 6, SUB-SECT. 4. 

4303 x. .] — Neither the fact 

that accused was not cautioned before 
making a statement to a person in 
authority, nor the fact that It, was made 
in answers to questions put by a police 
officer, is sufficient to render it in- 
admissible in law, hut they are cir- 
cumstances which the Judge should 
consider in exercising his discretion to 
exclude or admit the statement. — 
R. ©. Kooten. [1926] 4 D. L. R. 771 ; 
[1926] 1W.W.R. 178 ; 46 Gan. Crim. 
Cas. 159 ; 35 Man. L. R. 461.— CAN. 


4303 xi. .] — Held : evidence as 

to a voluntary statement made by 
prisoner to the poiioe, after being 
cautioned, was admissible, although 


the effect of the statement was to 
indicate the previous bad character 
of accused. — H.M. Advocate v. 
M'Fadyen, [1926] S. C. (J.) 93.— 
SCOT. 

4303 xii. .1 — R. v. Hager op 

(Sask.) (1927), 48 Can. Crim. Cas. 95.— 


4303 xlil. .] — Boisskau v. R. 

(1927), 49 Can. Crim. Cas. 222 ; Q. R. 
43 K. B. 105.— CAN. 

4303 xiv. Effect of retraction .] — 

A retracted confession is admissible 
in evidence, but should have no weight 
attached to It unless It is corroborated 
in material particulars, or the tribunal 
comes to the oonolusion that the state- 
ment as a whole is a truthful statement. 
In either of these oases the retracted 
statement must be given full weight, 
& may be used against a co -accused. — 
Sheonarain Singh v. R. (1928), I. L. R. 
8 Pat. 262.— IND. 


4303 xv. .] — R. v. Rasmussen, 

1935] 1 D. L. R. 97 ; 62 O. O. O. 217 ; 
) M. P. R. 41.— CAN. 


4303 xvi. .] — Thoro is no gonoral 

rule of law that a person cannot be 
convicted of a criino on the solo 
ovidence of a confession by him of his 
guilt.— M cKay v. R. (1936), 54 

C. L. R. 1.— AUS. 


m p. (411)1. R. v. 

Price, [1931] 3 D. L. R. 155 ; 55 Can. 
C. C. 206.— CAN. 

t (p. 412) I. .] — If based on 

an admission or confession to the poiioe, 
when they were interrogating accused, a 
oonviction on a summary trial will be 
set aside, unless it can be proved that 
accused made the admission or con- 
fession voluntarily. — 11. v. Ward 
(1924), 41 Can. Crim. Cas. 418.— CAN. 

• (p. 412) ii. .]— The burden 

is upon the prosecution to satisfy the 
judge that statements made by the 

{ irisoner on interrogation by a person 
n authority were voluntary. — R. v. 
Nelson Price, [1931] 3 M. P. R. 303. 
—CAN. 

b (p. 412) 111. .]— When a 

confession is tendered in (nddence, its 
voluntary character must, apart from 
Evidence Act, 1928 (Viet.), s. 141, 
appear before it is admissible. The 
trial Judge must determine whether a 
confession is voluntary, Sc, if a promise 
or threat has been made, whether It 
is really calculated to cause an untrue 
admission of guilt. — Cornelius v. R. 
(1936), 55 C. L. R. 235 ; [193CI 

V. L. R. 222 ; 42 Argus L. R. 278 ; 10 
A. L. J. 118.— AUS. 

b (p. 412) L Though not in 

accused's native tongue — Confession read 
over <fr explained.) — R. v. Iwanchuk 
(Alta.), [19291 1 D. L. R. 279 ; 50 
Can. Crim. Cas. 405.— CAN. 

b (p. 412) ii. Evidence of mental 

condition. J—Kvidenco of mental con- 
dition is relevant to the issue whether 
a confession was made voluntarily. — 
R. v . Thanvette, [1938] 2 D. L. R. 
755 ; 70 O. C. C. 364.— CAN. 

4311 vi. .] — A confession made 

to any person under the influence of 
a promise or threat held out by a person 
In authority, calculated to induce the 
confession, is inadmissible, unless it 
be clearly proved to tne satisfaction of 
the judge, whose duty it is to decide 
the question, that the promise or throat 
did not operate upon the mind of the 
accusod, & that the confession was 
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voluntary* — R* t>. Treanor, R. v . 
Flood, R. r. Treanor, R e. Kelly, 
[1924] 2 I. R. 193.— IR. 


4311 vll. Made under influence 

of mental suggestion .] — R. v. Booher 
(Alta.), [10281 4 D. L. R. 795 : 11928] 
3 W. W. R. 203 ; 60 Can. Grim. Cas. 
271.— CAN. 


4311 viii. Promise or threat by 

third party — In presence of person in 
authority . ] — A promise or threat made 
to an accused by a third person In the 
presence of a person in authority Sc 
with that person's apparent acquies- 
cence renders a confession thereby 
obtained from the accused Inadmissible 
in the same manner as if the promise 
or threat had been made directly by 
the person In authority himself. If the 
wholo of the evidence discloses that a 
confession by an accused was made os 
a voluntary statement it ought to bo 
admitted. — R. v. Bahrey, (1 934 ] 1 
W. W. R. 376.— CAN. 


4311 lx. .] — After onterlng a 

house in execution of a search warrant 
a police officer '* called together *' tho 
accused Sc a woman who was there &, 
without warning them, asked which of 
the two was the responsible tenant. 
The accused answeroa that he was Sc 
that ho paid the rent ; 8c tho woman 
stated in tho presence of the accused 
that that was so : — Held : although no 
charge had yet bocn made against tho 
accused & he was not then under arrest, 
the question was tantamount to a 
command &, therefore, accused's 
answer was not voluntary & should 
not have boon admitted in evidence 
against him. Consequently, also, the 
statement mado by tho woman should 
not have boon admitted. — R. r. 
Mjnoguk, [1935] 3 W. W. K. 337 ; 4 
D. L. 11. 604 ; 64 Can. G. O. 318 ; 50 
B. C. R. 259 ; 5 F. L. J. (Can.) 131. — 
CAN. 

1 (p. 413) 1. .] — Applt. was 

convicted of murder. Evidence was 
given at the trial that In the middle of 
the night, one day after the murder, 
tho accused was romovod from his cell 
&, escorted by throe police officers, 
was taken on a road in search of the 
revolver that shot the victim. The 
accused was cross-examined on the 
incidents of that trip Sc one police 
officer testified in rebuttal as to tho 
course of conduct Sc tho conversation 
of the accused on that occasion : — 
Held : there should bo a now trial. 
Under the circumstances of the case, 
such evidenco was inadmissible in the 
absence of proof that the statements 
mado by the accused were voluntary 
8c upon proper warning. — Marka- 
DONIS v. R., [1935] S. C. R. 657 ; 3 
D. L. R. 424 ; 64 Can. C. C. 41.— 
CAN. 

1 (p. 413) ii. — .]— 1 The con- 
fession made by the accused to police 
officers when he, before being taken 
into custody, broke down Sc said, “I 
did it. 1 needed money," held not to 
have resulted from any unlawful 
inducement by the officers, but to have 
]>ocu spontaneous Sc voluntary. 
Although it was presumably prompted 
by f cur, t hat fear was tho fear that his 

S iilt was about to be disco vered.-- 
. v. Gutschmidt, [1939J 2 W. W. R. 
321.— CAN. 


m (p. 413) i. Officer must be 

ealled.y—'R. v. Bryga (1930), 63 Can. 
C. 0. 198.— CAN. 
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in evidence by the prosecution & objection 
is taken by the defence to its ad mis sion on 
the ground that it has been induced by 
threats, it is not permissible for the judge to 
decide the issue whether such threats nave 
been made or not by reference to the deposi- 
tions. The proper course is for the judge to j 
hear evidence on that issue in the absence 
of the jury, & upon that evidence rule whether 
the confession should be admitted or not. — 
R. v, Chadwick (1834), 78 Sol. Jo. 279 ; 24 
Cr. App. Rep. 138, C. 0. A. 

4317a. .] — The fact that an accused 

person makes a voluntary confession with- 
out a caution does not exclude its 
admissibility at the trial. — R. v, Pattison 
( 1929), 21 Or. App. Rep. 139, 0. 0. A. 

4848. Add. Annotation : — Apld. R. v. Brown & 
Bruce (1931), 23 Cr. App. Rep. 60. 

4361. Add, Annotation : — Reid R. v. Turner 
(1920), 19 Cr. App. Rep. 171. 

4351 a. ,] — R. v, Bookeb, No. 87 93a , 

post, ' 


4351b. .] — R. v. Turner No. 

4129b, ante . 

4851c. .] — R- v . Brown & Bruce, 

No. 2404a, ante . 

4351d. .] — Evidence of conversa- 

tion between a prisoner in custody & a police 
officer may not be admissible on the trial of 
the accused, if the prisoner has not been 
cautioned. — R. v. Dwyer (1932), 23 Or. App. 
Rep. 160, C. 0. A. 

4357a. Form of statement.] — R. v, O’Dono- 

ghue, No. 8200a, poet, 

4359a. .] — Larceny. The prosecutor asked 

the prisoner, on finding him, for the money 
he, the prisoner, had taken out of the pro- 
secutor’s pack, but before the money was 
produced said, “ He only wanted his money, 
& if the prisoner gave him that, he might 
go to the devil if he pleased ” ; upon which 
the prisoner took 11s. 8|d. out of his pocket 
& said it was all he had left of it : — Held : 
the confession ought not to have been 
received. — R. v, Jones (1809), Russ. & Ry, 
• 162 ; 108 E. R. 733, N. P. 


•o. Admissibility Question of law for 
fudge.} — The question of the admissi- 
bility of an alleged confession made by 
an aooused Is one of law Sc tor the judge 
alone. The proper praotioe is to have 
all thfe evidence on the preliminary 
point whether the confession is ad- 
missible taken at one time as a “ trial 
within a trial ** Sc in the absenoe of the 
jury. — R. v. Babchuk, [19311 iW.W. 
H. 713 ; 66 Can. C. C. 208 ; 39 Man. 
L. R. 664.— CAN. 

«pa. Confession to excise officer .] — 
An excise officer is not a police officer 
within Evldonoo Act, 1872, s. 25, & 
therefore a confession made to such 
an officer in course of his Investigation 
Is admissible in evidence. — kahha 
Kiputun Marwari v. Kino -Emperor 
<1933), I. L. R. 12 Pat. 46.— IND. 

sp. Undue detention by police.] — 
Undue detention raises a doubt as to 
whethor a statement by the prisoner 
was voluntary. — Ohapdelaine v. R., 
[19361 1 D. It. R. 805 ; 62 Can. C. G. 
209.— CAN. 

PART XII. SECT. 6, SUB-SECT. 5. 

4326 1. Before accused is in custody— 
Inquiries as to offences may be made — 
Answers admissible in evidence — Cautitm 
not necessary. )— R. e. Kootkn, [1926] 
4 D. L. It. 771 : [19261 1 W. W. R. 
178 ; 46 Can. Oim. Gas. 159 ; 35 

Man. L, R. 461.— CAN. 

4326 11. -1 — It 

Is not the law that a statement must 
be excluded on the sole ground that 
either the statement was made in 
answer to questions put by a police 
officer to accused, or that it was made 
without a caution having been first 
administered. It is a matter for the 
judge to decide whethor. In his dis- 
cretion, be will admit the statement or 
. not, having regard to all the clrcum- 
stanoes. Sc observing the legal require- 
ment that the statement shall be 
voluntary, though not necessarily 
volunteered.-'-A.-G. t>. M’Cabe, [1927] 
I. R. 128.— W. 

4329 in. _ .) — 

Where a statement made by accused, 
at the time suspected but not then 
arrested, to a police officer was freely 
Sc voluntarily made : — Hdd : the fact 
that suoh officer failed to caution 
aooused did not render the statement 
Inadmissible.— R. t>. Rabun, [1926] 

Al 4336* — A 

statement made to the polios by a 
boy, between sixteen Sc seventeen 
years of age, detained on suspicion of 
murder, not admitted. In view of the 
youth of accused. Ids abnormal 


physical Sc mental .condition at the 
time he made the statement* a doubt 
as to the adequacy of the warning 
given by the police, the fact that he had 
not the benefit of the advice of a law- 
agent, Sc the fact that the statement 
had followed upon a conversation with 
an inspector in which questions put 
to accused had some bearing 0I * the 
subject-matter of the charge.— H.M. , 
Advocate v. Aitken, [1926] 9. O. (J.) 
83.— SCOT. 

4336 xvii. — — ■•) — d. 

statement made to the police by a 
man detained on suspicion of murder, 
In reply to a question addressed by one 
police officer to another, not admitted, 
as prisoner might have thought that 
the question was addressed to mm, 
& his statement oould not be regarded 
as voluntary. — H.M. Advocate v. 
Lieser, [1926] S. C. (J.) 88.— SOOT. 

4386 xvili. ; — Burden 

of establishing voluntary character of 
statement on Crown.] — It. v. Bellos, 
[19271 3 D. L. R. 188; [1927] 8. C. R. 
268 ; 48 Gan. Orim. Gas. 126. — CAN. 

4836 xix. Bow 

burden discharged.y-SAKKKJ v. R., 
[1927] 4 D. L. R. 245 ; [1927] S. O. R. 
486 ; 48 Can. Crlm. Cos. 97.— CAN. 

4336 xx. * •! — R* v ' 

Seabrooke, [1932] 4 D. L. 116 ; 
O. R. 575 ; 58 O. O. O. 328.— CAN. 

4336 xxl. .J— Deter- 

mination of any question raised a* to 
the voluntary character of a statement 
by an accused elicited by interroga- 
tories administered by police officers 
Is not a mere matter of discretion for 
the trial judge. Where suoh a state- 
ment is elicited in the presence of 
several officers, the statement ought, 
as a rule, not to be admitted unless 
(in the absence of some adequate ex- 
planation of their absenoe) those who 
were present are produced by the 
Crown as witnesses, at least for crow- 
examination on behalf of the aooused ; 
Sc, where the statement professes to 
give the substance of a report of oral 
answers given by the aooused to inter- 
rogatories, without reproducing the 
questions, then the written report 
ought not to be admitted in evidence 
unless the person who is responsible 
for its compilation is (here again in 
-the absence of some adequate explana- 
tion of his absenoe) oaUed as a witoew. 
— Thovault v, R.» [1933J S. O. R. 
509 ; 3 D. L. R. 591.— CAN. 

4836 xxii. -Ir^APPlt- 

was convicted of the murder of Kurree 
Nukaraju, & was sentenoed to death. 
On Mar. 23, 1937, the body, of the 
deceased man was found in a stool 


trunk at Purl, the terminus of a branch 
line on the Bengal Nagpur railway, 
whero the trunk has been left un- 
claimed. The medical evidence left no 
doubt that the man had been murdered. 
Some days later the accused was 
examined by the police at his house. 
& it was alleged, made a statement to 
the effect that the deceased had come 
to his house on the evening of Mar. 21, 
slept In one of the outhouse rooms for 
the night, & left on the eyonmg o 
Mar. 22 by the passenger train, & this 
statement was admitted in evidence for 
the prosecution in the ct. below. It 
had been proved by other evidence of 
overwhelming strength that the 
deceased reached the accused s house 
at the critical time, that a trunk had 
been bought by order of the accused 
& taken to his houH© on Mar. 22, & 
that the same trunk containing the 
bodv of the deceased waH placed on the 
train at Berhampur on Mar. 22, having 
been conveyed there m a vehicle 
ordered by the accused, in which he & 
the trunk travelled to the station. A 
statement had also been made by the 
widow of the deceased that he had 
told her that he was going to Ber- 
hampur, as the accused s wife had 
written & told him to go Ac room™ 
payment of his dims :—IIdd . (1) the 
statement was not admissible in evi 
deuce, even when made by tho persmi 
ultimately accused; (2) there * as 
ample evidence of the presence of the 
deceased at the accused’s bouse, the 
only fact which the statement sought 
to establish. In the cir^mstances. it 
was impossible to say that the pro 
coedings had resulted in ft failure of 
justice ; (3) the statement of the 

widow of the deceased s was rightly 
admitted as a statement circum- 

stances which resulted in the death of 

the deceased.— S wa^ Pabala Nara- 

yana v. Kino -Emperor, 119391 1 
All E. R. 396 ; 83 Sol. Jo. tli, P. C. — 
IND. 

k |. Duty of police in examining 

(N °* V* 119333 

3W.W.H 609.— CAN. 

«k. Before charge laid — After caution.] 
—Statement* made by an aooused In 

SSSS 

2?&5Ee, but before he tad beep 
charged with the crime Hftld -^ad- 
ndssnble against him, on 

evidence, it could not bejaM thafcthey 
were made voluntarily . -R* •.Btnauu, 
tmdflW. W. R. 897 ; 43 Man. L. R. 
S81.— CAN. 
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4894a* ; .] — The prisoners, two children, one j 

aged eight & the other a little older, were 
tried for attempting to obstruct a railway 
train. It was proved that, the mothers of 
the prisoners & a policeman being present, 
after they had been apprehended, the mother 
of one of the prisoners said : “You had 
better, as good boys, tell the truth ” ; where- 
upon both the prisoners confessed : — Held : 
this confession was admissible in evidence 
against the prisoners. — B. v. Reeve & Han- 
cock (1872), L. B. 1 0. 0. B. 362 ; 41 L. J. 
M. 0. 92 ; 26 L. T. 403 ; 20 W. B. 631 s 12 
Cox, C. C. 179, C. C. B. 

Annotations:— Reid. R.t>.Hatts&Oulffe(1883),49L.T. 780; 
R. v. Jackson (1936). 80 Sol. Jo. 977. 

4514a. .] — Two prisoners, O. & S., were 

charged with an attempt to procure the 
commission of an act of indecency. The 
first count oharged them together, the second 
charged O. as the instigator of the crime, & 
the third charged 8. as the instigator. The 
jury were told to disregard the first count, & 
an application for separate trials was refused. 
The only evidence was that of two police 
officers who found the prisoners in a public 
lavatory. 8. had made a statement to the 
police & this was put in, bxit at the trial S. 
denied its accuracy. The jury were directed 
that the statement of 8. was not evidence 
against O. The jury acquitted 8. <& con- 
victed O. : — Held : as the jury acquitted one 
& convicted the other prisoner, they did not 
act upon the police evidence, but upon the 
statement of 8. As this was inadmissible 
against O., the conviction of O. must be 
quashed. — R. v. Oram, [1938J 3 All E. R. 
793 ; 26 Or. App. Rep. 213, C. O. A. 

4526. Add . Annotation : — Consd Minter v. Priest. 
[1929] 1 K. B. 655. 

4534. Add. Annotation: — Held. Minter v. Priest, 
[1929] 1 K. B. 655. 

4536a. False answer In Chancery — Solicitor 

present when put In.] — Attorney present at 
putting in an answer cannot be obliged to 
swear. — R. v. Watkinbon (1739), 2 Stra. 
1122 ; 93 E. R. 1072. 

Annotation: — Consd. Greenhough v. Gaskell (1833), Coop. 
temp . Brough. 90. 


4543a. .] — In a trial for murder the 

Crown must prove death as the result of a 
voluntary act of the prisoner & malice of the 
risoner. When evidence of death & malice 
as been given, the prisoner is entitled to 
show by evidence or by examination of the 
circumstances adduced by the Crown that 
the act on hia part which caused death was 
either unintentional or provoked. If the 
jury are either satisfied with his explanation 
or, upon a review of all the evidence, aro left 
in reasonable doubt whether, even if his 
explanation be not aocepted, the act was 
unintentional or provoked, the prisoner is 
entitled to bo acquitted. — Woolmington v . 
Public Prosecutions Director, [1936] 
A. C. 462 ; 104 L. J. K. B. 433 ; 153 L. T. 
232 ; 51 T. L. R. 440 ; 79 Sol. Jo. 401 ; 25 
Cr. App. Rep. 72 ; 30 Cox, C. C. 234, H. L. ; 
revsg. 8. C. stib nom. R. v . Woolmington, 
179 L. T. Jo. 266, C. 0. A. 

Annotations : — Reid. Mahadeo v. R., [1936] 2 All E. R. 813; 

R. v. Jackson ( 1936), 80 Sol. Jo. 977. 

4545. Add. Annotation : — Apprvd. Woolmington 
v. Public Prosecutions Director, [1935] A. C. 
426. Refd. R. v. Currell (1935), 25 Cr. App. 
Rep. 116. 

4548a. Murder.] — Woolmington v. Public 

Prosecutions Director, No. 4543a, ante. 

4548b. .] — It. v. Jackson (1936), 80 

Sol. Jo. 977, C. O. A. 

4552. Add. Annotation : — Apld. Williams v. Rus- 
sell (1933), 149 Li. T. 190. 

4564a. .] — The prisoner was 

charged with the murder of his son, whoso 
body had not been found. The prisoner 
prior to trial had made several confessions to 
the effect that he had murdered the boy & 
disposed of the body, but at the trial he 
retracted these &> gave evidence that he had 
found the dead body of the boy in a canal. 
Apart from the prisoner’s statements, there 
was no direct evidence that the boy was 
dead : — Held : the evidence was sufficient 
to justify a conviction. 

Observations on evidence of the corpus 
delicti on a charge of murder. — Ii. v . Davidson 
(1934), 78 Sol. Jo. 821 ; 25 Cr. App. Rep. 21, 
C. C. A. 


PART XII. SECT. 5, SUB-SECT. 0.— A. 

4880 xiii. .]— Where the village 

pouch told accused that the truth 
had come out. & that he had better 
say what he knew, & accused there* 
upon confessed his guilt : — Held : the 
confession was inadmissible in evidence. 
— Kunja 8ubudhi v. R. (1928), 1. L. R. 
8 Pat. 289. — IND. 

4380 xiv. .1 — A police officer to 

whom a confession was said to have 
been made had said to deft, that “ it 
would be better to tell the truth ” ; — 
Held : such an expression imports the 
probability of benefit to be derived 
by the accused from telling the truth 
8c therefore a statement so induoed is 
inadmissible. — R. v. Brown, (1931 1 
S D. L. R. 592 ; O. R. 154 ; 55 Gan. 
C. C. 258* — CAN. 


PART XII. SECT, 5. SUB-SECT. 6,— 
C. (b). 

4474 L Medical man.} — R. t*. Road* 
house, [1934] 1 W. W. R. 349 ; 61 

a c. a lei ,* 48 b. c. r. io.— can. 

q 1. .} — A collecting 8c an oasis* 

taut “ panohayei ” are persons in 
authority within Evidenoe Act, s. 24, 
when they have taken an important 
Part in the inquiry into the circum- 
etanoee of the commission of the 
offence. — R. v. Ganxsh Chandra 


Goldab (1922), I. L. R. 50 Calc. 127.—- 
IND. 

sc. Authority in relation to inquiry.} 
— The words “ person in authority '* 
In Evidence Act, 1872, s. 24, have 
reference to a person who has authority 
to interfere in the matter nndcr 
inquiry, as, for example, a person 
engaged in the apprehension, detention 
or prosecution of the accused, or who 
is empowered to examine him. — San- 
TOKHI B ELDAR V. KiNG-EMPEROR 
1933), I. L. R. 12 Pat. 241.— IND. 


sf. Informant .] — An informant is a 
person in authority within the meaning 
of the rule with respect to the admis- 
sion in evidence of a confession made 
by an accused. In order for the Crown 
to satisfy the burden on it of showing 
affirmatively that the confession was 
voluntary it Is necessary to show all the 
circumstances under which the con- 
fession was made, not merely what 
the accused said but also what was said 
by others Sc any oiroumst&noes which 
may have had any effect on the 
accused’s mind. — R. ». Nxwbb, [1934] 
1 W. W. it. 295 ; 3D. L. it. 237; 01 
C. O. O. 310. — CAN. 


PART XII. SECT. 6, SUB-SECT. I. 
4540 ui. .1 — In a criminal prose- 

cution the charge against accused must 
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be proved absolutely. If there is a 
reasonable doubt the oonviotion rnuBt 
bo quashed. — It. v. Dkrby (1924), 42 
Can. Grim. Cob. 162.— CAN. 

4640 iv. .) — It. v. Mykrs (Ont.) 

(1928), 50 Con. Orim. Cas. 350.— CAN. 

k i. .1 — It. v. Bryant (Soak.) 

(1929), 62 Can. Crira. Cos. 410.— CAN. 


PART XII. SECT. 6. SUB-SECT. 2. 

■ (p. 430) i. Lawful possession 

f liquor in lawful place.} — R. v. Cain 
Int.) (1929), 52 Can. Crlm. Cas. 179.— 
AN. 

• (p. 430) il. When discharged.] 

-It. e. Smith (Alta.) (1929), 52 Can. 
rim. Cas. 193.— CAN. 

e (p. 431) I.' — - — .1— Whore, 

n a charge of j unlawfully wounding a 
srtain person with intent to maim or 
isable him, the Crown proves that the 
roused discharged a firearm in the 
ireotlon of a crowd of persons Sc 
ounded the person named, it 
itablishes its case, & the onus then 
iiifts to the accused to satisfy the ct. 
bat it was either an accident or that 
e did not intend to wound. — It. t>. 
MART, [1927] 3 W. W. R. 753 ; 49 
lan. Crlm. Cas. 75 ; 23 Alta. L. R. 
49.— CAN. 
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4588. Add. Annotation: — Held. Broome v. Agar 
(1928), 138 L. T. 698. 

4598. Add. Annotation : — Expld. Woolmington v. 
Public Prosecutions Director, [1935] A. C. 462. 

4606. Add. Annotation : — Refd. R. v. De Montalk 
(1932), 23 Cr. App. Rep. 182. 

4608. Add. Annotation: — Apprvd. Woolmington 
v. Public Prosecutions Director, [1935] A. 0. 
462. 

4610. Add. Annotation : — Consd. R. v . Bernhard* 
[1938] 2 K. B. 264. 

4620. Add. Annotation : — Refd. Shapiro v . La 
Morta (1923), 130 L. T. 622. 

4645. Add. Annotation : — Refd. Lake v. Simmons 
(1926), 95 L. J. K. B. 586. 

4650. Add. Annotation: — Consd. Pointon v. Cox 
(1926), 136 L. T. 506. 

4659. Add. Citation : — 1 Leach, 300, n. 

Add. Annotation : — Refd. R. v. Elworthy 
(1867), 37 L. J. M. O. 3. 

4662a. .] — A deft, is entitled to see a 

written description of himself given by a 
police officer to his superior, with a view to 
cross-examining that officer on alleged dis- 
crepancies between the contents of that 
document & his sworn testimony. — R. v. 
Clarke (1930), 22 Cr. App. Rep. 58, C. C. A. 

4662b. .] — R. v. Thomaf, No. 5910a, post ; 

4692. In the cross-reference following this case, 
for “ See Part XXIII., Sect. 1, sub-sect. 1, 
Q. (6), post ” read “ See Part XXXIII., 
Sect. 1, sub-sect. 1, Q. (b), post.” 

4693a. During hearing.] — (1) When one 

joint deft, pleads guilty to two larcenies, the 
summing-up must not assume against another 
only indicted in respect of one that he is 
implicated. 

(2) A witness who has been present at the 
proceedings before being called is not thereby 
disqualified from giving evidence. — R. v. 
Briggs (1930), 22 Or. App. Rep. 68, C. C. A. 

4697a. Cross-examination by judge.] — Observations 
on the undesirability of a prisoner when 
giving evidence-in-chief on his own behalf 
being unduly subjected to cross-examination 


by the judge. — R. v. Cain (1936), 25 Cr. App. 
Rep. 204, C. C. A. 

4705a. Duty of counsel — To apply for leave to 
cross-examine as to character.] — When 
counsel for the prosecution proposes to 
cross-examine prisoner on character, under 
Criminal Evidence Act, 1898 (c. 36), s. 1 ( / ), 
it is desirable that he should make an express 
application for leave to the judge before 
proceeding to that line of cross-examination. 
— R. v. McLean (1926), 134 L. T. 640 ; 19 
Cr. App. Rep. 104, t). C. A. 

4705b. To refrain from cross-examining as to 

character.] — R. v. Dunkley, No. 4734a, post , 

4711a. .] — R. v. Baldwin, No. 3820b- 

ante. 

4712. Add. Annotation : — Consd. R. v. Baldwin 
(1925), 133 L. T. 191. 

4712a. Cross-examination tending to show 

accused likely to commit offence charged.] — 

R. v. Coulman, No. 3156e, ante. 

4712b. Question suggesting dishonesty.] — The 

prisoner was accused of conspiracy & receiv- 
* ing goods obtained by false pretences. In 
« cross-examination he was asked about his 
bkpey., &, after a suggestion that he was 
attempting to put his discharge at a date 
earlier than it actually was, he was asked in 
successive questions whether keeping books 
of account would have made any difference 
in his bkpey., in his prosperity, or in his 
honesty. The last question was objected to 
as suggesting he had been guilty of dis- 
honesty & tending to show he was of bad 
character : — Held : the question was one 
tending to show the prisoner was of bad 
character & therefore inadmissible under the 
Criminal Evidence Act, 1898 (c. 36), s. 1. 
The conviction should, therefore, be quashed. 
— R. r. Cohen, [1938] 3 All E. R. 380 ; 159 L. T. 
477 ; 82 Sol. Jo. 746 ; 26 Cr. App. Rep. 190, 
C. C. A. 

4712c. What amounts to imputation of crime — 
Question as to having been at industrial school 
— Admissible.] — R. v. Cravttz (1931), 172 
L. T. Jo. 324; 23 Or. App. Rep. 74; 76 
Sol. Jo. 50, C. C. A. 


PART XII. SECT. 6, SUB-SECT. 8.— B. 

4610 i. Sufficiency of proof — Question 
of fact for jury. )— The question of 
intent Is for the Jury & not for the 
Crown.— R. v. MoLaohlan (1923), 56 
N. S. R. 413 ; 41 Can. Grim. Cas. 249.— 
CAN. 

4620 1. Whether special intent must 
be proved — In malicious damage to 
property.] — R. v. Mashariqn, [1924] 
App. D. 11.— S. AF. 


PART XU. SECT. 6, SUB-SECT. 4.— A. 

■h. Admissibility not affected by 
means of procuring evidence.] — R. v. 
Perry (P. E. 1.) (1929), 52 Can. Crim. 
Oas. 166.— CAN. 


■j. Admissibility of records <£ docu- 
ments .] — The principle governing the 
admissibility of evidence on a pre- 
liminary Inquiry discussed, with 
reference especially to the admissibility 
of records & documents. — R. v. Smith 
(N o. 2), [1938] 3 W. W. R. 308 ; 4 
D. L. R. 794.— CAN. 


PART XII. SECT. 6, SUB-SECT. 4.— C. 

sm. Matter for discretion of court .) — 
Act 31 of 1917, 256 (1), which makes 

provision for the taking of evidence 
on oommlasion In criminal proceedings, 
is permissive Sc confers on a superior 
ot. the discretion, whether, under the 


oiroumstanoes of any particular case, 
it is in the interest of Justice to have 
the evidence of a witness taken on 
commission or not. — R. v. Levy, [1920J 
App. D. 312.— S. AF. 


PART XII. SECT. 12, SUB-SECT. 1. 

b 1. Policemen or spotters — Sale 

of intoxicating liquors.] — R. v. Can- 
oilla,[ 1928] 2 D. L. R. 783 : [1928] 
1 W. W. R. 852 ; 50 Can. Crim. Cas. 
48 ; 37 Man. L. R. 315.— CAN. 

ff t. Informer.] — Harris v. R. 

(1927), 48 N. L. R.330.— 6. AF. 

PART XII. SECT. ^12, SUB-SECT. 2.— 

a i. Preliminary enquiry.] — 

Although seot. 686 of Criminal Code, 
R. S. 0.. 1927, does not expressly give 
an aooused the right to give evidenoe 
on his own behalf at the preliminary 
enquiry, he may, nevertheless, exercise 
that right, by virtue of the competence 
conferred on him by sect. 4 of Canada 
Evidenoe Act, R. 8. 0., 1927. — R. v. 
Roteliuk, [1936] 1 W. W. R. 278 ; 
65 Can. O. O. 205,— CAN. 

b I. Can be compelled to furnish speci- 
men of handwriting. ] — A witness, in a 
criminal trial, though he be aooused 
testifying on his own behalf, while under 
cross-examination may be ordered to 
write certain words dictated to him, & 
AA 


when accused is the witness Rn effect 
of such writing may be that a letter, 
otherwise unproved, is admitted in 
evidenoe against him. — R. v. Whit- 
taker, [19241 3 D. L. R. 63; 2 

W. W.R. 706; 42 Can. Crim. Cas. 162. 
—CAN. 


g i. Breach of city bye-law.) 

— R. v . Hart (1891), 20 O. R. 611.— 
CAN. 

g il. By prisoner's counsel — 

Whether ground for new trial .) — The 
refusal of counsel to permit the 
prisoner to give evidenoe, against his 
own wishes, is not ground for a new 
trial. — R. v. MacTkmple (Fred), [1935] 
3 D. L. R. 436 ; O. R. 389 ; 64 Can. 
C. O. 11.— CAN. 


4695 1. May be cross-examined .'] — 
A.-Q. V. Murray, [1926] I. R. 286.— 
IR. 


sg. Evidence as to character — Warn- 
ing of consequences — Duty of legal 
adviser .] — It is the duty of a person 
who, at the trial, acts as the legal 
representative of an accused person 
who makes a statement from the dock, 
to warn the accused of the probable 
consequences of a reference to character 
&, in such oiroumstanoes, there is no 
duty on the Crown to see that such a 
warning is given. — R. v. Bennett 
(1936), 8. R. N. S. W. 329 ; 63 N. 8. 
W. W. N. 57— A US. 



SSOTlWbfe T ' 

4716 ‘ Annotation :— Dtotd. R. v. King ( 1027 ), 

20 Or. App. Rep. 168. 

4717b. Sumsting other offences.]— A prisoner 

was asked in cross-examination questions 
tending to show that he had committed other 
offences. The jury were warned in the sum- 
“J 11 * up that they ought to disregard the 
effect of those questions i—Held: the mischief 
caused by the questions was incurable & the 
conviction must be quashed. — R. v. Morris- 
<1032), 23 Or. App. Rep. 188, C. C. A. 

4717c. .]-~Applt., who was charged with 

receiving part of the proceeds of several 
cases ^ of shopbreaking & housebreaking, 
put his character in issue at the trial, & was 
asked in cross-examination a series of 
questions suggesting that he had feloniously 
received other portions of the stolen property, 
of which there was no evidence, & that a sum 
of money found on him on arrest represented 
'i-Proceeds of the sale by him of those 
portions of the property i—Held : the cross- 
examination was inadmissible as offending 
against the principles laid down by the House 
of Lords in Maxwell's Case , No. 4729a, post, 
& the conviction must be quashed. — R. v. 

Rep^OoV^ 3 A’ 79 S0L J °* 900 5 25 App * 

4717cl. Msoner’s character in issue — Statement 
^ PrlSOner struck ofr Medical Register.]— 

aeuL . cross-examination as to the prisoner’s 
character was rightly alio wed. -~R. v. 
Starkie (1932), 76 §ol. Jo. 780, C. C. A. 

4717e. Character not in issue — Question as to 
previous conviction— Inadmissible.]— R. v. 
Tomasso (1934), 25 Or. App. Rep. 14, C. C. A. 

4729a. Question as to previous acquittal— Ad- 
missibility.] — A person charged with an 
offence, who has put his character in issue, 
within Criminal Evidence Act, 1898 (c. 36), 
s * 1 (/) as a rule cannot be asked in 
cross-examination whether he has been 
charged with an offence other than that 
wherewith he is then charged when that 
charge has resulted in an acquittal ; for such 
a question does not satisfy the crucial test 
of relevance. In general, no question as to 
whether a prisoner has been convicted or 
charged or acquitted should be asked or, if 
asked, allowed by the judge, who has a 
discretion under proviso ( / ), unless it helps 
to elucidate the particular issue or goes to 
credibility. Such a question, even if it goes 
to credibility, ought not to be admitted if 
the jury may be misled by it into thinking 
that it goes not to credibility but to the 
probability of his having committed the 
offence of which he is then charged. The 
mere fact of a charge cannot in general be 
evidence of bad character & is no proof that 
the person charged had committed the 
offence. — Maxwell v. Director op Public 
Prosecutions , [19351 A. C. 309 ; 103 L. J. 


Vol. XIV.— Criminal Law. Cases 4716 — 4751 a. 

K. B. 601 ; 151 L. T. 477 ; 98 J. P. 387 ; 60 
T. L. R. 499 ; 32 L. G. R. 336 ; 24 Cr. App. 
Rep. 162 ; 30 Cox, C. C. 160, H. L. 

AnnoiaMma Distd. R. t>. Waldman (1834), 24 Cr. App. Rep. 

204. Consd. R. t>. Sugarman (1935), 7u Sol. Jo. 960. 

4729b. Applt. charged with receiving 

property knowing it to be stolen had put his 
character in issue & was asked in cross- 
examination about a previous conviction & 
a previous acquittal for the same offence : — 
Held : the conviction must be upheld. — 
R. v. Waldman (1934), 78 Sol. Jo. 634 ; 24 
Cr. App. Rep. 204, 0. C. A. 

4729c. .] — Applt. was charged with in- 

decent assault on three young girls, & put 
his character in issue. In cross-examination 
he was asked a number of questions with 
regard to previous complaints by other 
young girls of similar conduct on his part. 
Those complaints had led to charges which 
in every case had been either dismissed or not 
proceeded with. Similar questions wero put 
in cross-examination to a witness called by 
applt. as to character : — Held : the cross- 
examination was inadmissible, & tho con- 
viction must be quashed. — R. v. Wadey 
(1935), 25 Cr. App. Rep. 104, 0. C. A. 

4733. Add, Annotation: — Retd. R. v. Dunkley 
(1926), 134 L. T. 632. 

4734a. Suggestion that witness deliberately 

committing perjury.] — (1) To suggest that a 
witness for the prosecution is deliberately 
committing perjury because he believes that 
tie has a grievance against prisoner is an 
imputation on the character of that witness 
within Criminal Evidence Act, 1898 (c. 36), 
s. 1 ( / ), so as to render crosB-examination of 
prisoner as to character admissible. 

(2) Even where such a line of cross- 
examination is admissible in law, counsel for 
the prosecution should refrain from adopting 
it, unless the circumstances are such as to 
make it appear to be a positive duty on his 
part so to cross-examine. — R. v . Dunkley, 
[1927] 1 K. B 323; 96 L. J. K. B. 15; 134 

L. T. 632 ; 90 J. P. 75 ; 28 Cox, C. C. 143 ; 
19 Cr. App. Rep. 78, 0. C. A. 

4735. Add. Annotations : — Refd. R. v. Dunkley 
(1926), 134 L. T. 632 ; R. v. McLean (1926), 
134 L. T. 640. 

4742. Add. Annotaiion : — Refd. R. v. Dunkley 
(1926), 134 L. T. 632. 

4747. Add. Annotation: — Refd. R. v. Dunkley 
(1926), 134 L. T. 632. 

4748. Add. Annotations: — Refd. R. v. Dunkley 
(1926), 134 L. T. 632 ; R. v. McLean (1926), 
134 L. T. 640. 

4749. Add. Annotaiion: — Refd. R. v . Dunkley 
(1926), 134 L. T. 632. 

4750. Add. Annotaiion : — Refd. R. v. Dunkley 
(1926), 134 L. T. 632. 

4751a. .] — Statements by a defendant in 

evidence which do not per se import “ im- 

? utations ” within Criminal Evidence Act, 
898 (c. 36), 8. 1 (/) (ii), may do so by 
reason of “ the nature or conduct of the 


PART XII. SECT. 12. SUB-SECT, 2. 

—0. (c). 

4726 U. .] — A prisoner giving 

evidence on his own behalf, may bo 
cross-examined as to a previous con- 
viction. — R. «. Dalton, [1935] 3 
2>. L. R. 773 ; 9 M. P. R. 481 ; 64 


Can. O. C. 140 ; 5 F. L. J. (Can.) 84.— 
CAN. 

PART XII. SECT. 12, SUB-SEOT.— 2. 
C. (d). 

4733 II. .1— The fact 

that a deft, on a larceny charge stated 
in giving evidence that one of the chief 

45 


witnesses for the prosecution (the 
owner of the article stolen) told lies 
in giving evidence does not involve 
an imputation on the character of the 
witness of the prosecution so as to 
Justify a question relating to previous 
convictions of the deft. — H ewitt e. 
Lenthall, [1931] S. A. S. R. 314.-AUS. 



Cases 4891— 4843a. English and Empire Digest Supplement. 


4891. Add. Annotation : — Retd. R. v. Beebe (1925), 
133 L. T. 736. 

4900. Add. Annotation : — Consd. R. v. Beebe 
(1925), 133 L. T. 736. 

4902. Add. Annotations: — Consd. R. v. Beebe 
(1925), 133 L. T. 736. Refd. Statham v. 
Statham, [1929] P. 131. 

4903a. .] — If this ct. is satisfied, in a case 

where there ought to be corroboration of a 
charge, that there is not corroboration, it 
will quash a conviction. — R. v. Parker 
(1924), 18 Or. App. Rep. 103, 0. C. A. 

4919a. Corroboration required by statute — Case 
must be withdrawn from Jury In absence to 
corroboration.] — There are, with regard of 
certain offences, statutory provisions that no 
person shall be convicted upon the evidence 
of one witness unless such witness be corro- 
borated in some material particular impli- 
cating the accused. In these cases the law 
is that the judge, in the absence of such 
corroborative evidence, must stop the case 
at the' close of the prosecution & direct the 
jury to acquit the accused. Where no such 
statutory provision is applicable to the 
offence charged, & the evidence for the pro- 
secution consists of the uncorroborated testi- 
mony of an accomplice or accomplices, the 
law is that the judge should leave the case 
to the jury after giving them the caution 
already mentioned (Lord Reading, O.J.). — 
R. v. Baskerville, [1916] 2 K. B. 658 ; 86 


L. J. K. B. 28 ; 115 L. T. 468 ; 80 J. P. 
446 ; 60 Sol. Jo. 696 ; 25 Cox, O. C. 524 ; 
12 Or. App. Rep. 81, C. O. A. 

Annotation: — Reid. R. v. Manser (1934), 25 Or. App. Rep. 18. 

4934. Add. Annotations : — Apld. R. v. Evans 
(1924), 88 J. P. 196 ; R. v. Beebe (1925), 133 
L. T. 736. Consd. Statham v. Statham, [1929] 
P. 131. Apld. R. v. Charavanmuttu (1930), 
22 Cr. App. Rep. 1. Consd. R. v. Davies 
(1930), 22 Cr. App. Rep. 33. Refd. R. v. 
Ross (1924), 18 Cr. App. Rep. 141 ; R. v. 
Harris, [1927] 2 K. B. 587 ; R. v Manser 
(1934), 25 Cr. App. Rep. 18 ; Mahadeo v. R., 
[1936] 2 All E. R. 813 ; R. v. Lewis, [1937] 
4 All E. R. 360. 

4942. Add. Annotations : — Dlstd. R. v. Whitehead, 
[1929] 1 K. B. 99. Consd. Statham v. 
Statham, [1929] P. 131. 

4943a. .] — (1) It is an insufficient direction 

to the jury that material witnesses may be 
accomplices ; it must be added that if this 
is found, there ought not to be a conviction 
unless there is corroboration. 

* (2) The silence of the accused, on being 

' charged, is not a matter to be left to the 
jury. 

(3) Where similar offences are indicted 
on different dates the greatest care must be 
taken in charging the jury that evidence 
concerning one date should not be used as 
corroboration of that concerning another. — 
R. v. Charavanmuttu (1930), 22 Cr. App. 
Rep. 1, C. C. A. 


complicity of the aoouaed la concerned. 
The judge must not tell the jury that 
such or such witness does in fact 
corroborate the approver. That is 
the function of the Jury Sc depends 
upon whether they believe the witness 
or not. — Rebati Mohan Chakavaktt 
t>. R. (1928), I. L. R. 66 Calc. 150.— 
IND. 

PART XII. SECT. 13, SUB-SECT. 4. — B. 

4891 xl. .1 — R. a. Davidson 

(1925), 44 Can. Grim. Cas. 311.— CAN. 

4891 xil. .J — After trial before 

a judge Sc Jury. deft, was convicted 
of the offence of stealing cattle. The 
cattle were in f&ot stolen — the defence 
was that deft, was not the thief. The 
only evidence against deft, was the 
testimony of an accomplice, one L. ; 
Sc the trial judge, in charging the Jury, 
told them that It they agreed that there 
was no evidence, but that of an 
aooomplioe, it was not safe to oonviot 
upon that, but if they were satisfied 
they might oonviot : — Held : the jury 
were properly directed. — R. v. Shell y, 
[1928] 1 D. L. R. 619 ; 49 Can. Orlm. 
Gas. 179 ; 61 O. L. R. 497.— CAN. 

490411 a. S. P. R. v. Rodgers (Ont.), 
[1926] 4 D. L. R. 609 ; 46 Gan. Grim. 
Gas. 372.— CAN. 

4904 vil a. .] — The law as to an 

accomplice’s testimony is the same in 
British India as in England. — Aung Pe 
v. Kino-Emperor, I. L. R. [1937] 
Ran. 110.— IND. 

4904 xil. .1 — R. v . Switzer 

(Ont.) (1926), 46 Can. Orlm. Cas. 377. 

4904 *111. .1 — A charge oannot 

be said to be established merely on the 
unsuported testimony of an aooomplioe. 
— R. v. Satish Chandra Singha (1927 ), 
I. L. R. 54 Calc. 721.— DID. 

4904 xiv. .1— Held : it Is not a 

rule of law that the evidenoe of an 
aooomplioe must be corroborated, but 
it Is the general practice to require 
corroboration. — Coulter Sc Treffenb 
v. R. (1926), 29 W. A. L. R. 40.— AUS. 

4904 xv. .1 — The rule that It It 

dangerous to oonviot on the uncor- 


roborated evidenoe of an accomplice 
applied In quashing on appeal a con- 
viction for unlawfully purchasing from 
the Govt. Liquor Board a greater 
quantity of liquor than Is allowed to 
be purchased on any one day. — R. v. 
Beale, [19281 2 D.L.R. 325 : [1928] 

1 W. W. R. 857 ; 49 Can. Orlm. Cas. 
292 ; 22 Sask. L. R. 293.— CAN. 

4904 xvi. .}— R. v. Milligan 

(SaskLj (1929), 52 Can. Crim. Cas. 400. 

4904 xvii. .] — R. v. Brown, 

(1934) 1 W. W. R. 531 ; 61 O. C. C. 
201.— CAN. 

4904 xviii. .] — R. v. McDonald 

(1935), 5 F. L. J. (Can.) 117.— CAN. 

4904 xix. .1 — R. v. Ah Jim 

(1905), 10 Can. O. C. 126.— CAN. 

4904 xx. .] — In all cases wherein 

oorroborativo evidenoe of the descrip- 
tion dealt with in Rex v. Baskerville, 
[1916] 2 K. B. 658, is required & the 
trial is by a Judge sitting without a 
jury, a conviction made on the un- 
corroborated evidence of an accom- 
plice, without an accompanying state- 
ment being made by the judge showing 
that he convicted with an appreciation 
of the danger of so doing, should be set 
aside. If he sees fit to conviot in the 
face of the admonition of cts. past Sc 
present as to the danger of convicting 
upon the uncorroborated evidence of an 
accomplice he is at liberty to do so & 
his conviction will stand, provided he 
shows that tho danger of so doing is 
present to his mind Sc the judgment is 
not otherwise objectionable. There 
may bo a case in which a trial judge 
may fittingly oonviot upon the un- 
corroborated evidenoe or an accom- 
plice, but this would be the very 
exceptional case. — R. v. Ambler, 
[1938] 2 W. W. R. 225.— CAN. 

PART XIL SECT. 13. SUB-SECT. 4.— C. 

4941 II. .}— Affidavit of accused 

oontradioting his testimony not 
sufficient oorroboration of one witness. 
— R. v. Robertson, [1936] 3 D. L. R. 
608 ; 66 Can. O. O. 45 ; 10 M. P. R. 
346 ; 6 F. L. J. (Can.) 69.— CAN. 
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g i. .J — General hostility to tiie 

victim cannot be considered to be 
oorroboration of a direct statement 
connecting accused with a particular 
crime. Corroboration must point to 
the identification of the person charged 
with the particular act with which the 
direct evidence connects him. — R. v. 
Kalwa (1926), I. L. R. 48 All. 409.— 
IND. 

•b. Possession of safe-breaker's out- 
fit. V— Applt. was convicted by a police 
magistrate of shop-breaking with 
intent. The only direct evidence was 
that of a confessed aooomplioe. In a 
room occupied by applt. in a rooming 
house there were found a revolver, 
sticks of dynamite, a battery Sc other 
articles used by safe-breakers : — Held : 
although there was nothing but the 
accomplice’s testimony. Sc applt; ’a lies 
with respect to some of the articles, to 
connect the articles so found with the 
crime, &, although neither the fact 
that the revolver was identified by the 
aooomplioe Sc proven to be applt. ’s 
property by an independent witness, 
nor the separate finding of any of the 
other articles, would In itself constitute 
oorroboration, nevertheless in view of 
the fact that those articles constituted, 
as a whole, the usual & complete out- 
fit of a safe-breaker, their finding 
did constitute corroboration. — R. v. 
Wurch, [1932] 2 W. W. R. 188 : 40 
Man. L. R. 328 ; 58 O. a O. 204.— 
CAN. 

PART XIL SECT. 18, SUB-SECT. 4.— E. 

4960 viii. .1— Where the evi- 

denoe of an accomplice has not been 
corroborated, & the charge to the lory 
merely tells them that If they believe 
the accomplice they should convict 
accused, the Jury is not properly 
directed ; Sc, where It Is impossible to 
say that if properly directed they must 
inevitably have come to the same 
conclusion, the oonviotion must be 
quashed. — R. v. Stabiuk (Sask.), 
[19261 4 D. L. R. 811 ; [19261 2 

w. W. R 723 ; 46 Can. Crim. Oaa. 
129.— CAN. 

lx. .] — In charging the 
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4972a. .] — R. v. Smith, No. 6066a, post . 

4972b. .] — R. v . Beebe, No. 6066b, post 

4972c. .] — The prisoner was charged with 

receiving property, well knowing the same 
to have been stolen. The defence was that 
the prisoner had boon the innocent victim of 
the actual thieves, who had “ planted ” the 
property on him. The thieves themselves 
gave evidence against him & the prisoner 
gave evidence which was very similar to the 
story of the prosecution, except that it 
denied any knowledge on the part of the 
prisoner that the property had been stolen. 


The jury received no direction upon the 
necessity for corroboration of the evidence of 
accomplices : — Held : the case was one where 
such a direction was undoubtedly necessary, 
&, though the ct. had power to allow the 
verdict to stand, this was not a case where 
there was corroboration of such manifest 
cogency that the conclusion was not to be 
resisted that the jury, properly directed, 
would certainly have arrived at the same 
conclusion. — R. v. Lewis, [1937] 4 All E. R. 
360; 158 L. T. 454; 102 J. P. 35; 36 
L. G. R. 15; 26 Or. App. Rep. 11,0; 31 Cox 
C. O. 10, 0. C. A. 


Part XIII— Punishment and Prevention of Crime. 


4974a. .] — R. t\ Jones, R. v. Poole, R. v. 

Terry (1924), 18 Cr. App. Rep. 135, C. C. A. 

4974b. .] — R. v . Wright (1925), 19 Cr. App. 

Rep. 19, O. C. A. 

4974c. .] — R. v. Boggs (1910), 6 Or. App. Rep. 

74, O. O. A. 

4985a. .] — A sentence of greater 

severity than the sentence appropriate to a 
particular offence ought not to be imposed 
merely because a prisoner has, in the opinion 
of the trial judge, committed perjury in the 
witness-box. — R. v. Quinn (1932), 23 Cr. 
App. Rep. 196, 198, C. C. A. 

4994a. .J — The mere fact that a 

man has been convicted many times is not in 
itself sufficient reason for passing a heavy 
sentence on him for an offence which is 
trivial in itself. — R. v. Taylor (1924), 18 
Cr. App. Rep. 143, C. C. A. 

4994b. .] — The fact that a prisoner 

has committed some serious offences is no 
reason for giving him a sentence of penal 
servitude for such an offence as breaking into 
a railway station booking-office & stealing 
some cigarettes & bottles of horse medicine. 
— R. v. Price (1924), 18 Cr. App. Rep. 138, 
C. C. A. 


4994c. .] — Prisoner obtained 

various small sums of money from a tobac 
conist by falsely representing that he had 
obtained certain appointments, & was sen- 
tenced to three years* penal servitude. He 
had a bad record both m South Africa & in 
England : — Held : in considering whether 
the sentence was proper the ct. had to beware 
of treating an offence as serious in itself 
because it had been committed by a man 
who previously had committed a series of 
.offences, & the sentence should be reduced 
to eighteen months' imprisonment with hard 
labour. — R. v. Durand (1924), 18 Cr. App. 
Rep. 137, C. 0. A. 

4994(1. .] — R. v. Walls (alias 

Russell) (1925), 19 Cr. App. Rep. 35, C. C. A. 

4994e. .] — R. v. Dent (1925), 19 

Cr. App. Rep. 18, C. C. A. 

49941. .] — R. v. Gumbs (1926), 19 

Cr. App. Rep. 74, C. C. A. 

4994g. .] — In imposing sentence 

on persons often previously convicted, regard 
must be had to the gravity of the offence in 
question. — R. v, D’Arcy (1926), 19 Cr. App. 
Rep. 221, C. C. A. 


Jury the trial Judge Bald : ” Unless 

you are convinced beyond any real 
doubt that the girl has given testimony 
which Is true in the material particulars, 
namely : the date & place of connection 
with the accused, then the accused is 
entitled to your verdict. But if you 
are bo oonvinoed, then, of course. It 
will be your duty to declare your 
verdiot accordingly.” Held : as there 
was corroborative evidence, this direc- 
tion, together with other parts of the 
summing up, was sufficient. — R. v. 
Kennkwell, [19271 S. A. S. R. 287. — 
AUS. 

b I. .1 — R. v . Gallagher, 

No. 6064 vfl, post.— CAN. 

h 1. .1 — A woman was 

charged with the murder of the 
illegitimate child of her granddaughter. 
The case against her rested entirely 
on the evidence of her granddaughter, 
Ac this evidence, as regards the main 
facta, was practically wholly un- 
corroborated. This evidence .went to 
show that the granddaughter was 
implicated in the crime. The woman 
was convicted Ac sentenced to death : — 
Held : the rule requiring corroboration 
of the evidence of an accomplice applied 
to the facts of the case, Sc the Jury 
should hare been warned as to the 
danger of acting upon the grand- 


daughter’s evidence alone without 
corroboration. Accordingly the con- 
viction was reversed, & a re-trial ordered 
under Courts of Justice Act, 1928, s. 5. 
— A.-G. v . Linehan, [1929J I. R. 19. — 
IR. 

h ii. Extent of corroboration 

necessary .} — It is not sufficient for a 
trial judge to explain to a Jury that, 
where witnesses are accomplices, they 
must be corroborated in some material 
particular before it is safe for a Jury to 
convict. He must go further Sc explain 
that the evidence should confirm in 
some material particular not only the 
evidence that the crime has been com- 
mitted but, also, that the prisoner com- 
mitted It. — R. v . Glover (1928), 28 
S. R. N. S. W. 482 ; 45 N. S. W. W. N. 
148. — AUS. 


oi. .1 — Where the Judge 

called the attention of the jury to the 
rule as to the danger of convicting on 
the uncorroborated testimony of an 
aocotuplice, at the same time pointing 
out that it was within their province 
to do so : — Held : the conviction Hhould 
be affirmed. — R, v. Submit, 11925} 2 
D. L. R. 1004 ; 44 Can. Crim. Cas. 
10; 58 N. S. R. 116.— CAN. 

See , also , cases In Part XIV, Sect. 7, 
Sub-sect. 7, B, post . 
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PART XIII. SECT. 1, SUB-SECT. 1. 

p i. R. v . Leaf, fl92G] 1 

W. W. R. 888 ; 45 Can. Orlm. Cas. 236 ; 
20 Sask. L. R. 642.— CAN. 


4991 i. Sentence must be proportionate 
to offence — Trifling offence — Previous 
convidions.}— R. v. Cross, [1927] 3 
W. W. R. 432.— CAN. 

st. Power of judge to hear evidence of 
complainant to decide on proper sentence 
— After plea of guilty — Must avoid 
consideration of aggravating circum- 
stances likely to change character of 
offence charged.] — R. v. Whepdalk 
(S ask.), [19271 3 W. W. R. 704 ; 49 
Can. Orlm. Cas. 62. — CAN. 

•v. Offence punishable with fine & 
imprisonment — Power to inflict fine or 
imprisonment .] — On trial of an offence 
for which the punishment is fine Ac 
imprisonment the Judge may by 
Criminal Code, s. 1028, Impose a fine 
alone or imprisonment alone. — R. v. 
Blanchet (1919), 61 D. h. R. 286. — 
CAN. 

sx. Crime of violence — First offender. ] 
.—Appeal against sentence on the 
ground that serious crimes of violence 
must be punished even though first 
offences. — R. v. Dow, [1938] O. R. 
272.— CAN. 



Oases 4994h — 5088a. English and Empire Digest Supplement. 


4994b. .] — R. v . Charles (1927), 

20 Or. App. Rep. 129, 0. O. A. 

4994]. .] — The mere fact that a 

prisoner has been previously convicted is not 
necessarily a ground for inflicting a severe 
sentence for dishonestly obtaining goods of 
small value. — R. v. woodward (1929), 21 
Or. App. Rep. 187, 0. 0. A. 

4994k. .] — R. v. Smith (1929), 21 

Or. App. Rep. 138, 0. 0. A. 

49941. .] — R. v . Williams (1930), 

22 Or. App. Rep. 78, C. C. A. 

4994m. .] — R. v. Edwards (1930), 

22 Or. App. Rep. 79, O. C. A. 

4994n. .] — Sentence mitigated, de- 

spite a very bad “ record,'* in view of the 
trifling nature of the offence. — R. v. Jones 
(1931), 23 Or. App. Rep. 69, O. 0. A. 

4998a. .] — Sentence reduced, in view 

of the small value of the property stolen & 
of prisoner's youth. — R. v, Roath (1927), 20 
Or. App. Rep. 138, 0. 0. A. 

4998b. .] — Sentence reduced, in view of 

"the small value of the property stolen, 
notwithstanding previous convictions. — R. v. 
.Watson (1927), 20 Or. App. Rep. 119 
O. O. A. 

4998c. .1 — Sentence reauoed, in view of 

the small value of the property obtained by 
false pretences & of prisoner’s youth, not- 
withstanding previous convictions. — R. v. 

• Boreham (1928), 20 Or. App. Rep. 182, 
C. C. A. 

6003a. J — R. v. Upton (1929), 21 Or. 

App. Rep. 166, C. O. A. 

6003b. .] — R. v. Tearne (1930), 22 Or. 

App. Rep. 16, C. C. A. 

6010a. Manslaughter — Negligent driving.] — Sen- 

tence of three years’ penal servitude passed 
upon applt. for manslaughter caused by the 
negligent driving of a motor car reduced to 
one of twelve months’ imprisonment with 
hard labour. — R. v. Stubbs (1913), 29. 
T. L. K. 421, C. C. A. 

6012a. Offence under Criminal Law Amendment 
Act, 1922 (c. 68), s. 2 — Acquittal on major 
charge — Conviction on minor oharge.l — The 
ct. declines to lay down a general rule con- 
cerning sentence in cases under above sect. 


where deft, is acquitted of the major chargee 
therein referred to but convicted of a min or 
charge. — R. v. Keech (1929), 21 Or. App. Rep. 
126, 0. 0. A. 

Annotation: — Reid. R. v. Blackman (1929), 21 Or. App. Rep. 

132. 

5012b. .] — R. e. Blackman (1929), 

21 Or. App. Rep. 132, O. 0. A. 

5014a. .] — Sentence of five years* penal ser- 

vitude imposed upon applt. for receiving 
reduced to one of three years’ penal servitude, 
on the ground that it did not appear that 
applt. was habitually a receiver or that he 
kept any place for the deposit of stolen pro- 
perty. — R. v. Knight (1912), 28 T. L. R. 
481 ; 7 Or. App. Rep. 281, C. 0. A. 

5014b. Evasion of military service.] — The ct. will 
usually treat offences committed to escape 
military service as ordinary crimes. — R. v. 
Chiswell (1930), 22 Or. App. Rep. 67, C. O. A. 

5018a. .] — R. v . Dealer (1929), 21 Or. App. 

Rep. 166, C. C. A. 

5024a. .] — R. v. Powell (1928), 21 

Or. App. Rep. 67, O. O. A. 

£024b. .] — R. v. Atkinson (1929), 21 

Or. App.Rep. Ill, O. O. A. 

5028a. Prisoners Jointly accused.] — There 

should be discrimination between the 
sentences of persons jointly accused, in view 
of their previous records & ages, & account 
should be taken of the period of detention 
before trial. — R. v. Andrews (1927), 20 Or. 
App. Rep. 37, O. O. A. 

5035a. .] — (1) Despite a plea of guilty, the 

ct. will review a conviction when there is a 
good defence in law. 

(2) The ct. does not accept the principle 
that a sentence must necessarily be severer 
than that passed on the prisoner on a previous 
conviction. 

(3) A deft, must distinctly consent to the 
ct. of trial taking into consideration charges 
other than those in the indictment before 
it can do so. — R. v. Griffiths (1932), 23 
Or. App. Rep. 163 ; 76 Sol. Jo. 148, 0. C. A. 

5036a. S. P. R. v . Moldon (1926), 19 Cr. App. 
Rep. 116, 0. C. A. 

5039a. Previous convictions of a 

prisoner on trial must be strictly proved. — R. 
v. Turner (1924), 18 Or. App. Rep. 161, 
0.0. A 

Annotation : — Reid. II . e. O 'More (1926), 19 Cr. App. Rep. 175. 


PART XIII. SECT. 1, SUB-SECT. 2. 

•w. Perjury.] — R. v. Zizu Natanbon 
(No. 2) (Saak.), (19271 2 W. W. R. 154 ; 
49 Can. Crlm. Cas. 89. — CAN. 

«x. Attempted theft.] — On a trial by a 
magistrate, by consent tinder sect. 
773 (5) of the Criminal Code, of a 
oharge of attempted theft, where the 
nun attempted to be stolen exceeds 
$200, the accused Is liable on con- 
viction to a sentence of two years & 
six months* Imprisonment. — R. v. 
Blackman & Smith, [1931] JW.W.R. 
Ill ; 66 Con. O. C. 48 ; 44 B. C. R. 
115. — CAN. 

sy. Effect of Prisons dt Reformatories 
Act , 1927, s, 46.1 — A person oonvioted 
in Ontario of non-support of his wife, 
under 8. 242 of the Criminal Code, may 
be lawfully sentenced to the term of 
imprisonment mentioned in seat. 46 of 
Prisons & Reformatories Act, R. 8. G., 
1927. While seot. 242 declares what 
shall generally be the sentence through* 
out Canada, seot. 46 enacts an exception 
applicable to Ontario in tne ciroum- 


stances therein mentioned. — R. v. 
Old aker, (19301 1 D. L. R. 648 : 52 
Can. C. C. 318 ; 64 0. L. R. 564.— CAN. 


PART XIII. SECT. 2, SUB-SECT. 1.— A. 


5028 11. .] — R. v. No A BA Shxin 

(1928), I. L. R. 6 Ran. 391.— IND. 


5036 i. Precious acquittals must not 
influence adversely .] — R. v. Johnson 
(1925), 44 Can. Grim. Cas. 819.— CAN. 


PART X1IL SECT. 2, SUB-SECT. 1. 
— B. 


d 1. .1 — Previous convictions are 

to be considered in passing sentence, 
although not strictly proved, if not 
challenged by the prisoner* — R, v. 
Schikr, [19331 1 D. L. R. 310.— 
CAN. 


d ii. .J — A Judge may consider 

tbe previous record to determine sen- 
tence although not proved if no 
objection is taken to statements by 
the Crown oounseh — R. v, Sohubr, 
[1933] i d. l. rTIio; 59 a a C. 
180.— CAN. 


d ill. 


— Sect. 963 


_ ___ . of the 

Criminal Code, R.S.C., 1927, prescrib- 
ing tbe proceedings to be followed 
“ upon any indictment for committing 
an offence after a previous conviction 
or convictions ” does not apply to 
proceedings under Part XVIII of the 
Code. Therefore the contention could 
not bo sustained that because the 
indictment herein did not charge or 
disclose a previous conviction the 
county ct. judge was without juris- 
diction, on a speedy trial, to sentence 
the accused as a second offender where 
he, after conviction, admitted his 
previous conviction. — R. v. Mah Chris, 
[1938] 3 W. W. R. 85; [1939] 1 
W. W. R. 307 ; 1 D. L. R. Ill ; 71 
Can. C. O. 63.— CAN. 

sg. No ground for heavy sentence— 
Where offence trivial .] — The mere foot 
that a tpjui has been convicted many 
times is not in itself sufficient reason 
for passing a heavy sentence an him 
tor an offence whiohla trivial in Itself. — 
W - * 4311 
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VoL JOV.— Criminal Law. Omm 6046a— 5111a. 


5040a. .] — B. v. Driver (1020), 10 Or. 

App. Hep. 86, 0. 0. A. 

5046b* .] — R. v. O’Morb (1020), 10 Or. 

App. Bep. 175, O. O. A. 

5046c* J— B. v. Berry (1028), 21 Or. 

App. Bep. 47, O. O. A. 

50460. .] — B. v. Dobson (1080), 22 

Or. App. Bep. 141, 0. 0. A, 

50450. .] — R. t>. Wbstgate (1031), 28 Or. 

App. Bep. 15, O. O. A. 

50461. .]— R. v. Bray (1031), 23 Or. 

App. Bep. 30, O. O. A. 

5046g. Subsequent sentence need not be heavier.] — 
R. v. Griffiths, No. 5035a, ante . 

5049a. .] — Where prisoner, a young 

man, had made a real effort to retrieve his 
character & to get continuous work : — Held : 
(1) a sentence to penal servitude was not 
necessary, A prisoner’s sentence of five years’ 
penal servitude might suitably be reduced to 
twenty-one months’ imprisonment with hard 
labour. 

(2) The term of first sentence to penal 
servitude must depend on the circumstances : 
there is no general rule that it is three years. 
— B. v . Townsend (1924), 18 Or. App. Bep, 
99, 0. O. A. 

5049b. .] — B. v. Bourne, B. v. Cole- 

man (1925), 19 Or. App. Bep. 17, 0. 0. A. 

5049c. J — B. v . Trott (1927), 20 Or. 

App. Bep. 120, C. O. A. 

50490. .] — B. v . Bttridge (1927), 20 

Or. App. Bep. 120, C. O. A. 

5049c. .] — B. t>. Hines (1927), 20 Or. 

App. Bep. 137, C. 0. A. 

50491. .] — B. v, Hill (1928), 20 Or. App. 

Bep. 170, O. O. A. 

5049g. .] — B. v. Wave (1928), 20 Or. 

App. Bep. 171, O. O. A. 

5057a. .] — Sentence mitigated in view 

of a long period of honest work. — B. v. 
Winter (1924), 18 Or. App. Bep. 139, 0. C< A. 

5057b. .] — Sentence reduced in view of 

a long period of honest work. — B. v. Porter 
(1920), 19 Or. App. Rep. 90, 0. 0. A. 

5057c. .] — Sentence mitigated in view 

of an interval of three years* honest life. — 
R. v. Guntrip (1925), 19 Or. App. Bep. 46, 
0. 0. A. 

50570. .] — B. t>. Whitby (1920), 19 

Or. App. Bep. 115, 0. C. A. 

5057c. .] — R, v, Pearcy (1929), 21 Or. 

App. Bep. 100, 0. 0. A. 

50571. Sentence lor “ outstanding 

charges” should not ignore a long period 
without conviction. — R. v. Green (1930), 22 
Or. App. Bep. 94, 0. 0. A. 

5057g. -.] — R. v . Roche (1931), 23 Or. 

App. Bep. 28, 0. 0. A. 

5057b. .] — B. v. Schofield (1931), 22 

Or. App. Bep. 194, 0. 0. A. 

5057). .] — R. v. Williams (1981), 28. 

Or. App. Bep. 103, 0. 0. A. 

5066* Add. Citations j — 180 L. T. 319$ 27 Oox, 
O. 0. 570. 

5065a. .] — R. c. Andrews, No. 5028a, ante . 

5010a. .] — B. e. Lloyd, No. 2567a, ante, 

5061a. * — -J — B. e. Taylor (aUae Sax tn- 

dhbs, alias Wallace), No. 1918a, ante. 


5088a. — . ]— Observations on the proper 

procedure to be followed when outstanding 
offences are taken into consideration. — R. v. 
Poster (1939), 27 Or. App. Bep. 89, 0. 0. A. 

5089a. Truth of charges must be 

admitted.] — Where a prisoner asks for out- 
standing charges to be taken into considera- 
tion in a sentence to be passed upon him, the 
presiding judge should make it clear that this 
can be done only if the prisoner admits the 
truth of those charges. — B. v. Berkofsky 
(1935), 25 Cr. App. Bep. 60, C. C. A. 

5089b. Charges which ought to have been 

considered In court below.] — In a proper 
case, with the oonsent of applt., the ct. in 
awarding sentence will take into account 
outstanding charges which ought to have 
been considered m the sentence of the ct. 
below. — R. v. MacMillan (1921), 10 Or. App. 
Bep. 3, 0. 0. A. 

5089c. Jurisdiction to try other offences neces- 

sary.] — The prisoner was convicted at quarter 
sessions of theft. In passing sentence, there 
was taken into account a charge of forgery & 
a charge of obtaining money by false pre- 
tences in Ireland : — Held : as the ct. of 
quarter sessions had no jurisdiction to try 
the charge of forgery, & no jurisdiction 
over the offence committed in Ireland, it was 
wrong to purport to take into account such 
charges.— R. v. Warn, [1937] 4 All E. R. 
327 ; 168 L. T. 466 ; 102 J. P. 40 ; 64 
■ T. L. B. 182 ; 81 Sol. Jo. 1041 ; 20 Cr. 
App. Rep. 116 ; 36 L. G. R. 19 ; 31 Cox 0. C. 
23, C. C. A. 

5092a. Duty of police to supply list of oharges.] 

— Appct. had been convicted at quarter 
sessions of larceny A had been sentenced to 
five years’ penal servitude. Offences which 
he admitted A which were other than those 
charged against him in the indictment were 
taken into consideration by the ct. of quarter 
sessions in passing sentence. He applied for 
leave to appeal against his sentence : — Held : 
as it was difficult to see what other cases had 
been taken into consideration by the ct. of 
quarter sessions in passing sentence on appct., 
it would be convenient if in such a case the 
police would file at the ct. of trial a list 
showing (a) the places where the other 
offences had been oommitted ; (b) the dates 
& (c) the nature of such offences ; (d) if 

possible, whether or not warrants had been 
issued in respect of such offences. — B. v, 
Hicks (1924), 88 J. P. 08 ; 18 Or. App. Rep. 
11, 0. 0. A. 

5092b. Other court should be Informed before sen- 
tence passed.}— B. v, Taylor, No. 5314a, poet. 

5097a. .) — B. v. Peace (1925), 19 

Cr. App. Rep. 68, 0. C. A. 

5099. Add. Annotation : — Refd. B. v. Peace (1925), 
19 Or. App. Bep. 68. 

5108a. Mistake of law } — B. v. Gibson (1930), 22 
Cr. App. Bep. 13, O. O. A. 

5110a. Great provocation.] — B. v. Car- 

michael (1930), 22 Or. App. Bep. 142, C. O. A. 

5110b. .}— B. v. Curtis (1932), 23 Or. App. 

Bep. 158, 0. 0. A. 

5111a. — — .} — There is no rule of law or practice 
that a co-prisoner should receive a lighter 
sentenoe, in view of his giving evidence for 
the Grown. — R. v. O'Dare, Davis & Morton 
(1927), 20 Or. App. Rep. 79, O. 0. A. 

30 
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Cases 5118a— 6176a. English and Empire Digest Supplement. 


5110a. Long interval free from conviction.] — 
Sentence mitigated. — R. v. Hodson <1027), 
20 Or. App. Rep. 11, O. O. A. 

5116b. Inability to obtain work*] — R. v, Pomfret 
(1931), 23 Or. App. Rep. 31, 0. O. A. 

5110c. Attempt to earn honest living*] — Sentence 
reduced in view of a period of honest work. — 
R. v. Martin (1931), 23 Or. App. Rep. 52, 
, O O.A. 

5116d. •] — Mitigation of sentence in view of 

a period of honest work. — R. v. Phillips 
(1931), 23 Or. App. Rep. 127, 0. 0. A. 

5119a* .] — Applts. treated as first 

offenders, A sentences reduced. — R. v. 
Seaton A Flanagan (1928), 20 Or. App. Rep. 
192, O. 0. A. 

5125a* .] — R. v . Oox (1924), 18 Or. App. Rep. 

152, 0. O. A. 

5125b. .] — R. v. Hurrell (1926), 19 Or. App. 

Rep. 89, 0. 0. A. 

5125c. -.V--R. v. Ward (1926), 19 Cr. App. 

Rep. 126, 0. C. A. 

5125dt .] — Sentence reduced, although the 

case was serious, in view of the fact that it 
was prisoner's first offence, & on account 
of her youth. — It. v. Chick (1925), 19 Cr. 
App. Rep. 67, C. C. A. 

5125c. .] — R. v. Greenwood (1929), £1 Cr. 

App. Rep. 186, O. C. A. 

51251. .] — R. v, Wood (1930), 22 Cr. App. 

• Rep. 63, C. C. A. 

5125g. .] — R. v. Fisher (1931), 22 Cr. App. 

Rep. 191, O. 0. A. 

5125h. .] — R. v. Varlow (1931), 22 Cr. App. 

Rep. 189, 0. O. A. 

5125]. .] — R. v, Betts, Quint, A Cresset 

Trust, I/td. (1931), 23 Or. App. Rep. 10, 
O. C. A. 

5125k. .] — R. v. Wilson (1931), 23 Cr. App. 

Rep. 104, O. 0. A. 

51251. .] — R. v. Ormksher (1932), 23 Cr. 

App. Rep. 172, O. C. A. 

5129a. .] — R. v. Holmes (1931), 23 Or. 

App. Rep. 46, 0. 0. A. 

5148a. .] — Sentence mitigated in view of 

youth.— R. v . Hardv (alia* Emmett) (1926), 
18 Cr. App. Rep. 168, O. O. A. 

5148b. .] — R. v. Chick, No. 5125d, ante . 

5148c. .] — Sentence mitigated in view of 

youth, notwithstanding prisoner had been 
detained in a Borstal institution A had also 
served a sentence of three months' imprison- 
ment with hard labour. — R. v. Leatherland 
(1926), 19 Or. App. Rep. 85, 0. C. A. 


5148d. .] — R. v. Gbthing (1926), 19 Or. App. 

Rep. 112, O. O. A. 

5148c. R. v . Greenwood (1929), 21 Or. 

App. Rep. 186, 0. O. A. 

5148L .} — R. v. Cook (1931), 23 Or. App. Rep. 

47, 0. 0. A. 

5148g. •] — R. v . Hughes A Adams (1930), 22 

Or. App. Rep. 145, O. O. A. 

5148h. .] — R. v. Fisher (1931), 22 Or. App. 

Rep. 191, 0. 0. A. 

5148J. .] — R. v . Morgan (1931), 22 Or. App. 

Rep. 177, 0. 0. A. 

5148k. .] — R. v. Malt (1931), 23 Or. App. 

Rep. 45, 0. 0. A. 

51481. .]— -R. v. Haywood (1931), 22 Cr. App. 

Rep. 193, 0. O. A. 

5148m. .]— R. v . Brown (1931), 23 Cr. App. 

Rep. 38, C. 0. A. 

5148n. .] — R. v . Jones (1932), 23 Or. App. 

Rep. 162, 0. C. A. 

5148o. .] — R. v. Hanslow (1932), 23 Or. App. 

* Rep. 160, 0. O. A. 

5l48p. .] — R. v. Trowbridge (1932), 23 Cr. 

App. Rep. 162, C. 0. A. 

5148q. .] — R. v. Scholes (1932), 23 Cr. App. 

Rep. 161, 0. C. A. 

5155a. .] — R. v. Hurrell (1926), 19 Cr. App. 

Rep. 89, C. C. A. 

5156a. What Is post office offence.] — 

Where a postman had altered the time on 
a letter in order to make it appear to have 
been sent before the result of a competition 
for which he had entered : — Held : a sentence 
of three years’ penal servitude was too severe, 
as the offence was not a post office offence 
in the ordinary sense. — R. v. Tanner (1910), 
6 Cr. App. Rep. 62, C. 0. A. 

5170a. Failure to make restitution — After post- 
ponement.] — The ct. does not approve of a 
sentence being increased because, after a 
postponement, prisoner has failed to make 
fuller restitution. — R. v. Pritchard (1929), 
21 Cr. App. Rep. 162, C. C. A. 

6173. Add, Annotation : — Retd. R. v, Roberts &> 
Morriss (1926), 134 L. T. 635. 

5174. Add, Annotation : — Retd. R. v, Roberts & 
Morriss (1926), 134 L. T. 635. 

5175. Add, Annotation : — Refd. R. v, Roberts A 
Morriss (1926), 134 L. T. 035. 

5175a. .] — There is no rule of law or of 

practice forbidding a sentence of simple 
imprisonment being given to follow a sentence 
of two years’ imprisonment with hard labour. 
— R. v, Roberts & Morriss (1926), 134 
L. T. 035 ; 42 T. L. R. 373 ; 28 Cox, C. C. 


PART XIII. SECT* 2. SUB-SECT. 5. — A. 

sk. Station in life — No ground for 
mitigation ,) — The sentence for criminal 
negligence in driving a car cannot bo 
affected by the station in life of the 
accused. — R. v, Carr, [19371 S D. L. R. 
537 ; O. R. 600 ; 68 Can. C. O. 343.— 
CAN. 


PART XIII. SECT. 2, SUB-SECT. 8.— C. 

5142 U. .1 — Sentence mitigated 

In view of youth. — B, ®. Hoppkb A 
G la veen (1924), 67 N.S. R. 438.— CAN. 

5142 ill. S,P, — R. r. Hamilton 
(1925), 68 N. 8. R. 46.— CAN, 


PART XJ1I. SECT. 2, SUB-SECT. 6. 

•g. Proof of aggravating eircum * 
stances. }— While aggravating circum- 
stances accompanying a particular 
offenoe, such as the age of the victim 
Sc the character A previous record of 
the accused, are matters which may 
be taken into consideration, after 
verdict, in determining the appropriate 
punishment, all such matters must 
be brought before the ct, properly Sc 
regularly. — R. v, Ptluk (John), R. v. 
PixukJMike), R. v. Woroniuk, [19331 
2 W. W. R. 66; 60 a O. O. 92.— CAN. 

sk. .] — In determining the 

quantum of punishment information 
as to the general character of the 

52 


accused Sc of other material eircum- 
stanocs may be given after conviction, 
even though not in the form of evi- 
dence proper. Sc it follows that where 
the accusod has pleaded guilty Sc no 
evidenoe has been given the Judge or 
magistrate may bear a statement 
from a police officer of the facts gathered 
by him in his investigation of the 
crime, but all such information or state- 
ments must be given in the presence of 
the aocused 8c his right to challenge them 
should be protected A, if he exercises 
that right, proper proof should be 
required or the information so obtained 
should be ignored in passing sentence. 
— R. v. Markoff, [1936] 3 w. W. R. 
667 ; [1937] 1 D. L. R. 77 ; 67 Can. 
C. C. 308.— CAN. 


VoL XIV.— Criminal Law. Cases 6176a— 5817b. 


150 ; sub nom. R. v. Morbiss, 90 J. P. 84 ; 
42 T. L. R. 378 ; 70 Sol* Jo. 420 ; 19 Or. 
App. Rep. 75, O. C. A. 

5180. After this case add : — 

Substitution of penal servitude.] — See 

Penal Servitude Act, 1926 (c. 58). 

5181. For 44 in the case of consecutive sentences " 
read 44 in the case of concurrent sentences.” 

5184. Add. Annotation : — Refd. R. v. Fielder 
(1926), 135 L. T. 64. 

5180a. .] — The term of a sentence must 

precede the serving of a remanet. — R. v. 
HARVEY (1927), 20 Or. App. Rep. 37, 0. 0. A. 

5190b. .] — A remanet term cannot be 

served concurrently with a fresh sentence. — 
R. v. Nall (1927), 20 Or. App. Rep. 85, 
0. O. A. 

5180c. .] — A sentence of penal servitude 

to run concurrently with a remanet cannot be 
imposed. — R. v. Reynolds (1932), 23 Or. 
App. Rep. 173, O. 0. A. 

5190d. Powers of Prison Commissioners 

& Secretary of State.] — Neither the Prison 
Oomrs. nor the Secretary of State has 
power to order the remanet of a sentence, 
either of imprisonment or penal servitude or 
preventive detention, to be served con- 
currently with a fresh sentence. — R. v, 
Powell (1933), 24 Cr. App. Rep. 88, 0. C. A. 

5192a. Further charges which could have been 

considered on previous trial. — In Oct. 1937, 
applts. were sentenced to four years’ penal 
servitude and twenty-one months’ imprison- 
ment with hard labour, respectively, for shop- 
breaking offences. In Jan. 1938, they were 
again sentenced to three years’ penal servi- 
tude and twelve months’ imprisonment with 
hard labour, respectively, for Bimilar offences, 
& these sentences were ordered to be con- 
secutive to those of Oct. 1937. In both cases, 
the sentences were severe on account of the 
bad record of the prisoners : — Held : as the 
bad record of the prisoners had been taken 
into account on the first occasion, the fairer 
order was that the sentences passed upon 
applts. in Jan. 1938, should be concurrent 
with the sentences passed in Oct. 1937. — 


R. v . Ames, R. v. Caret, [1938] 1 All B. R. 
515 ; 26 Cr. App. Rep. 133, C. 0, A. 

5194. Add. Annotation : — Apld. Morriss v. Winter 
(1929), 45 T. L. R. 643. 

5194a. Not Interrupted by period of special 

treatment pending appeal against another eon- 
vlotlon.] — In a proper case the ct. will order 
that the period of 44 special treatment ” under 
Criminal Appeal Act, 1907 (o. 23), s. 14, of 
an applt. already serving a sentence shall not 
be added to that term. — R. v. Fox (1925), 
18 Or. App. Rep. 192, O. 0. A. 

5194b. .] — R. v. Hablam, No. 2839a, 

ante. 

5198a. No previous conviction.] — 

R. v. Bmmott (1928), 21 Cr. App. Rep. 42, 
0. 0. A. 

5201a. .] — The ct. leans against a 

longer term of imprisonment with hard labour 
than two years. — R. v. Lon g (1927), 20 Or. 
App. Rep. 101, 0. 0. A. 

5208a. .] — The fact ’that a convicted 

prisoner has undergone terms of penal 
servitude does not of itself justify sentence 
to a further term ; all the circumstances of 
the case must be considered, including the 
magnitude of the latest offence. — R. v. 
Knell (1926), 19 Or. App. Rep. 169, O. 0. A. 

5208b. Second offence of different 

nature.] — A previous sentence to penal 
servitude is not per se a ground for the 
infliction of penal servitude on a subsequent 
conviction, especially for an offence of a 
different nature. — R. v. Fitt (1928), 21 Cr. 
App. Rep. 41, O. 0. A. 

5211a. When to be awarded under Penal Servitude 
Act, 1926 (c. 58).] — R. v. Asoou (1927), 20 
Cr. App. Rep. 156, 0. 0. A. 

5217. Add. Annotation : — Refd. R. v. Townsend 
(1924), 18 Or. App. Rep. 99. 

5217a. .] — R. v. Townsend, No. 5049a, 

ante. 

5217b. .] — There is no rule of law or 

practice that the term of a first sentence of 
penal servitude is limited to three years. — R. v. 
Basttie (1926), 19 Cr. App. Rep. 174. C. C. A. 


PART XIII. SECT. 3, SUB-SECT. 1. 

6182 i. Concurrent sentences— Im- 
prisonment & penal servitude .] — A 
prisoner having been found guilty upon 
two charges, the ct. sentenced him to 
five years* penal servitude In respect 
of the first charge & to imprisonment 
for one year in respect of the second 
oharge, the two sentences to run con- 
currently. — H.M. Advocate v . C arson, 
ri»27J S. O. (J.) 70.— SCOT. 


PART XIIL SECT. 8, SUB-SECT. 2. 

s i. Sentence imposed 

under provincial statute .] — Sect. 3 of 
Prisons Sc Reformatories Act, R. S. G., 
1827 (c. 163), & soot. 42 (2) of Peni- 
tentiary Aot, R. S. C.. 1927 (o. 164), 
whieh provide that a term of imprison- 
ment snail, unless otherwise directed in 
the sentence, begin to run from the 
date of the sentence, do not apply to 
■entenoes Imposed under a provincial 
statute unless' the provincial statute 
itself, either directly or indirectly, 
makes them applicable. At common 
law the period of imprisonment is 
reckoned from the time the defendant 
is received into custody— H ibsch , v. 
ANDEBSON 3C WEDDERSPOON, [1930) 1 
W. W. R. 405 ; 2 D. L. R. 576 ; 53 
Can. G. O. 359 ; 24 S. L. R. 358.— 
GAN. 

t L Release on bail — Whether 


time counts.] — Re Hood, [1928] 1 

D. L. R. 624 ; 49 Can. Crim. Gas. 191 ; 
59 N. 8. R. 471. — CAN. 

•y. Of accused aoquttted on ground of 
insanity— Rowers of Idmderumt-Oovar- 
norj — R. v. Coleman (N. 8.) (1927), 
47 Gan. Grim. Gas. 148.— CAN. 

sz. Alternative sentences — Prisons A 
Reformatories Act, R. S. C.,} 927, s. 46 
— Criminal Code , s. 242 (3>.) — R. v. 
Oldaker (Ont.) (1929), 52 Can. Crim. 
Oae. 318.— CAN. 

so. Power of court under Penal 
Servitude Act.]— Opinion, that under 
Penal Servitude Act, 1891 (c. 69), 
s. 1 (2), a Judge of the High Ct. has 
power to award imprisonment on a 
conviction under Coinage Offenoes 
Act, 1936 (C. 16), 8. 9 Q) —QALLAGH^ 
v. H.M. Advocate, [1937] S. O. (J.) 27. 
—SCOT. 

so. Sentence to penitentiary. ]— After 
accused bad served a few weeks in 
jail under a sentence of two years less 
one day he was brought up on another 
charge & sentenced to another term 
of three months consecutive on the 
first term. He then escaped &, after 
capture, he was charged with, 3s 
pleaded guilty to, escape by foroe. He 
asked to be sent to the penitentiary 
rather than to the provincial Jail Sc he 
was sentenced to a penitentiary term of 
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two years 3s four months expressed to 
be concurrent with the other terms. 
The Grown appoaled the last aentonco : 
— Held : while the intended effect of 
the sentence to the penitentiary was 
that it should supersede the Jail 
sentences, there was no authority for 
doing so, even in the Ct. of Appeal, 
except on appeal from the jail 
sentences. Sc there was no appeal 
from them. — R. v. Clarke, [19391 
1 W. W. R. 423.— CAN. 

PART XIII. SECT. 3, SUB-SECT. 4. 

f l, .] — On a con- 
viction on a charge of robbery with 
violence the judge ordered prisoner to 
be whipped. Sc, not having stated the 
number of times he was to be whipped, 
provided for this In the record of con- 
viction in prisoner’s absence : — Held : 
the sentence was not Illegal. — R. v. 
Hughes (J924), 35 B. C\ R. 65. — CAN. 

g i. Seduction offences .) — The 

maximum punishment under Criminal 
Code, s. 213, is two years, & whlppingis 
not authorised Sc cannot be added to 
the punishment provided.— R. v. 
HiRSCB. [1924] 2 W. W. JR. 342 ; 42 
Can. Crim. Gas. 153. — CAN. 


«. Assault — By young person 

. Lamb, 


sixteen.}— Mackay' e. 
[1923J 8. C. (J.) 16.— SCOT. 


0mm M88a— 6244c. ENGLISH AND Empire DIGEST SUPPLEMENT. 


5288a. Power of court to call for expert 

reports.] — R. t>. Hobbs (1928), 21 Or. App. 
Rep. 14, 0. 0. A, 

5289a. When Justified — Necessity for compliance 
with statute.] — The mere fact that accused is 
within the statutory limits of age does not 
justify a sentence to Borstal discipline ; the 
other statutory conditions of Prevention of 
Crime Act, 1008 (c. 69), s. 1 (1), must be 
fulfilled. — R. v. Stenson A W intbk bottom 
(1080), 22 Or. App. Rep. 18, 0. O. A. 

5289b. .] — Whether a young offender is 

a person “ of criminal habits & tendencies ” 
or in “ association with persons of bad 
character,” within Prevention of Crime Act, 
1908 (c. 59), s. 1 (1) (5), is a question of fact in 
each case ; but, eemble : the evidence of 
such facts must be clear A certain : trifling 
offences or casual association with one 
criminal are not sufficient to satisfy the 
statute. — R. v. Connell A Irvine (1980), 
22 Or. App. Rep. 102, C. C. A. 

5289c. .] — R. v . Greenwood (1031), 23 

Or. App. Rep. 65, C. C. A. 

5289d. .] — A number of offences com- 

mitted on the same day are not conclusive of 
“ criminal habits or tendencies ” as they 
n&ight be if they had taken place at some 
intervals of time. — R. v. Stewart (1931), 23 
Or. App. Rep. 61, C. C. A. 

5289s. .] — In certain circumstances the 

very nature of the offence of which a young 
, offender is convicted may justify a ct. in 
drawing the inference that he is of “ criminal 
habits or tendencies,” A accordingly amenable 
to a sentence of detention in a Borstal 
institution. — R. v. Walding (1931), 144 
L. T. 672 ; 22 Or. App. Rep. 178 ; 29 Cox, 
O. O. 283, O. 0. A. 

52891. .] — Applt., a youth of 17 years of age, 

was convicted of stealing £3 by means of a 
forged entry in a Post Office Savings Bank 
book. He had previously been put upon pro- 
bation upon a conviction for stealiiig from a 
dwelling-house. He was committed to 
quarter sessions in order that a sentence of 
detention in a Borstal institution might be 
passed upon him A was so sentenced by 
quarter sessions : — Held ; the case came 
within the terms of the Criminal Justice 


Administration Aot, 1914, s. 10, A applt. 
was rightly sent to a Borstal institution. — R. 
v. Biller, [1039] 1AUB. B. 501 ; 160 L. T. 
286 ; 103 J. P. 39 ; 65 T. L. R. 272 ; 82 
Sol. Jo. 1032 ; 27 Or. App. Rep. 14 ; 37 
L. G. R. 123, O. C. A. 

5240. Add. Annotation : — Raid. R. v. Scoffln, 
[1980] 1 K. B. 741. 

5240a. Misstatement of age — Subsequent true 

statement A good conduct— Sentence changed 
In favour of detention In Borstal.] — R. v. 
Curran (1930), 22 Or. App. Rep. 67, C. 0. A. 

5240b. Time for ascertaining age — Date of 

sentence.]— Where an accused person is con- 
victed at petty sessions A remitted to 
quarter sessions or assizes for sentence under 
Criminal Justice Administration Act, 1914 
(c. 58), s. 10, as amended, the material time 
at which to ascertain his age in connection 
with the power of the ct. to order his de- 
tention in a Borstal institution Is that when 
sentence is passed, not that of his con- 
viction. — R. v . Soofpin, [1980] 1 K. B. 741 1 
99 L. J. K. B. 521 ; 143 b. T. 121 ; 46 
/ T. L. R. 311 ; 74 Sol. Jo. 216 ; 29 Cox, C. C. 
151 ; 22 Cr. App. Rep. 27, O. 0. A. 

Annotation Folld. R. v. Clifford. [1939] 1 All E. R. 352. 

5240c. .] — Applt. was sentenced to 

a period of detention in a Borstal institution 
on his twenty-third birthday : — Held : applt. 
being more than 23 years of age at the time 
when he was sentenced, could not be sent for 
Borstal treatment. — R. v. Clifford; [1939] 
1 All E. R. 352 ; 27 Cr. App. Rep. 44, C. C. A. 

5241a. Youth of prisoner.] — Detention in a 

Borstal institution substituted for a sentence 
of imprisonment with hard labour passed on 
a boy sixteen years of age. — Thorpe’s Case 
(1918), 13 Or. App. Rep. 176, O. O. A. 

5241b. .] — R. v . Rankin (1932), 23 Cr. 

App. Rep. 200, C. 0. A. 

5243a. .] — Sentence of detention 

quashed. — R. v. Smbe (1928), 20 Or. App. 
Rep. 192, O. O. A. 

5244a. Sentence manifestly exoesslve.] — R. 

v . Gore (1929), 21 Cr. App. Rep. 175, C. C. A. 

5244b. .]— R. v. Thompson (1931), 23 

Or. App. Rep. 76, C. C. A. 

5244c. .] — R. v . Phelps A Roberts 

(1931), 23 Or. App. Rep. 77, 0; O. A. 


6230 I. First offender*.]— Cir- 

cumstances In which : — Hdd : whip- 
ping should not bo Imposed on a first 
offender only twenty yeari old.— R. v. 
Whepdalk (Bask.). (19271 3W.W.R. 
704 ; 49 O&n. Grim. Oas. 82.— 0AN. 

PART XIU. SECT. 8, SUB-SECT. 6. 

h I. — Power of court.] — Halifax 
Oorpn. e. Bbown (1886), 18 N. 8. R. 
(6 XL AG.) 108.— CAN. 

h 11. .] — Where an offence la 

punishable by .Imprisonment for more 
than five years, a sentence of a fine A 
Imprisonment in default of payment 
is Improper. — R. t>. England (1926), 
43 Can. Grim. Oas. 11 : 19 Saak. L. R. 
166 ; [1926] iW.W.R. 237,— CAN. 

b III. Jurisdiction of Supreme 

Court] — Applt. waa tried In the 
Supreme Ct. of the Northern Territory 
on an Information charging him with 
maliciously publishing a 
libel, waa convicted A wu 
to pay a fine A directed to be 1 
until the fine waa paid : — Bt 
from statutory restriction the _ 
for Imprisonment was lawful, A the 
direction was not made unlawful by 



Criminal Law Consolidation Aot, 1876 
(S. A.), ss. 865—867, for the enforce- 
ment of fines. — McKinnon v. R. (1927), 
40 O. L. R. 217.— AUS. 

Fine not paid — Warrant 
on for fine year a.} — Arrest 
after five years upheld.— R. e._MoND- 


[1927] 1 W.W.'R. 
C&b. 63.- 


71 1 D. L. R. 964; 
101 ; 47 Can. Grim. 


—CAN. 

e i. Fine for violation of Criminal 
Code — J udge may not order payment to 
private individual.] — R. v. England 
11996), 43 Can. Grim. Oas. 11; 19 
Bask. L. JL 166 ; [19161 1 W. W. R. 
237.— CAN. 


sa. Reduction of fine on — 
Sffdoiof—Onperotm oy whom fine paid.) 
— Lnvnru t>. Wajclms (Out.) (1927), 
47 Oan.Orim.OM. 973.— CAN. 

aa. mm of mumMpdtiky to fine.}— 
k municipality baa a ri ght to fines 
where it has paid any part of the 
nrnmn a n of nrooeedixurs. whether the 
judgeor the Oh of Appeal imp need 
the fines. — W indsor v . A.-G. of 
Ontamo, [1938] 4 JD. L. R. 785; 
•0 a O. 6. 401.— 0AM. 

54 


si. Fine under Excise Act — Whether 
property of Dominion or Province .) — 
D. was convicted by an Ontario 
magistrate under sect. 176 of Excise 
Act. R.S.C., 1927* A s e ntence d to 
imprisonment for one month A a fine 
of 8200, A In default of payment, to a 
further term of imprisonment for six 
months. He served the definite term 
of one month’s Imprisonment In the 
oommon gaol at North Bay A waa 
then transferred to Burwash Industrial 
Farm, an institution maintained A 
administered by the Govt, of Ontario, 
While there, the fine of 9200 waa paid 
to that institution A the money waa 
transmitted to the Treasurer of Out. 
from whom it waa demanded by the 
Oemr. of Excise on behalf or the 
Receiver General of Canada. This 
action was brought to determine the 
ownership of the money . — Held : upon 
a consideration of eeot. loss §£ the 
Criminal Code, sect. 188 of Evrtsa 
Act, A eeot. 40 of Prisons “ 
tories Act, 1997, th emo no y in 

risht of the Dominion,— R* v* ■ A»-o, 
von Ontamo, [1984) Ex. a R. 86: 
3D. L.R.488; 61 0. C. C. 359.— CAN. 
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52444. Oorruptloii of others in Institute 

likely.] — The ct. will not permit youths with 
rery bad records, who are likely to corrupt 
others, to be sent to Borstal institutions. — ft. 
t>. Knbalb (1981), 28 Or. App. Bep. 78, 0. 0. A. 

5246a. .] — As a general rule, the term 

of detention in a Borstal institution should be 
three years. — R. v, Revtll (1925), 19 Or. 
App. Bep. 44, 0. 0. A. 

5246b. — .] — Term of detention in a 

Borstal institution increased to the maximum 
in applt.’s own interest. — B. v . Frier (1927), 
20 Or. App. Bep. 30, 0. 0- A. 

5252a. Report of Prison Commissioners — Duty to 
state reasons.] — The Prison Commissioners in 
reporting, under Prevention of Crime Act, 
1908 (c. 69), 8. 1 (1), that a case is not suitable 
for Borstal treatment would do well in future 
to attach their reasons. — R. v. Naylor, [1937] 
2 All E. B. 379 ; 81 Sol. Jo. 379 ; 26 Cr. App. 
Rep. 77, C. C. A. 

5255. Add, Annotation: — Apld. B. v. Baxter 
(1924), 18 Or. App. Rep. 127. 

5257. Add. Annotation : — Consd. It. v. Triffitt, 
[1938] 2 All E. R. 818. 

5258. Add. Annotations : — Folld. R. v. Dean (1924), 
18 Or. App. Bep. 21. Consd. R. v . Triffitt, 
[1938] 2 All E. R. 818. Refd. Re Hector 
Whaling, Ltd., [1930] Oh. 208. 

6261a. .] — B. v . Dean, No. 3165a, 

ante . 

6269. Add, Annotation: — Refd. R. v. Hayward 
(1927). 137 I* T. 04. 

5274a. .] — The accused was 

charged, in addition to a charge of a sub- 
stantive crime, with being a habitual criminal. 
Upon appeal the objection was taken that no 
proof of the service of the notice appeared 
upon the transcript of the trial, although a 
copy of the notice, dated more than seven 
days before the date of the trial, was with the 
papers before the ct. No objection was taken 
at the trial to the omission of the proof of 
service : — Held : the omission to prove the 
service of the notice was not a matter which 
could affect the judgment of the ct. upon the 
appeal. — B. v. Tkeffitt, [1938] 2 All E. R. 
818 ; 169 L. T. 93; 102 J. P. 388 ; 64 T. L. R. 
1012 ; 82 Sol. Jo. 477 ; 36 L. G. R. 517 ; 26 
Cr. App. Rep. 109 ; 81 Cox C. C. 93, 0. C. A. 

Annotation Expld. B. v. Vale, [1938] 3 All E. B. 355, O. A. 

6279a* Effect of failure to refer to 

remanet.] — R. v. Murray, No. 6309a, post. 

5279b. Allegation of crime — No con- 

viction or admission.] — (1) In the statutory 
notice which must be served under Pre- 
vention of Oxime Act, 1908 (o. 69), s. 10 (4), 
upon a person whom it is intended to charge 


with being a habitual criminal, the prosecu- 
tion are entitled to include an allegation 
that the accused has committed a crime, 
although he has neither been convicted of 
that crime nor admitted his guilt in respect 
of it. 

(2) The argument ... is that the judge 
ought not to nave discharged the first jury, 
but the judge in so doing exercised his dis- 
cretion A we have no power to interfere with 
the exercise of that discretion, which was 
exercised entirely in the interests of the 
accused (Hbwart, L.O.J.). — R. v. Beadbll 
(1933), 77 Sol. Jo. 158 ; 24 Or. App. Rep. 
39, 0. 0. A. 

5279e. Misdescription of one offence.] — 

In the statutory notice served under Pre- 
vention of Grime Act, 1908 (o. 59), s. 10 (4), 
on a prisoner who was to be charged as a 
habitual criminal, in the case of one of the 
three previous convictions on which it was 
intended to found the charge the offence was 
described as 11 attempted shopbreaking & 
being in possession of housebreaking im- 

E foments,” whereas in fact the prisoner had 
een convicted of attempted shopbreaking 
& being found by night armed with an 
offensive weapon with intent to break A 
enter a shop. The date of the conviction, 
the ct. of trial, & the sentence were correctly 
set out : — Held : the prisoner had not been 
misled by the wrong description of the 
. offence, & the notice was not thereby in- 
validated. — R. v , Whelan (1934), 24 Or. 
App. Rep. 189, 0. O. A. 

5282. Add. Annotations : — Consd. R. v, Norman, 
[1924] 2 K. B. 315 ; R. v. Triffitt, [1938] 2 
All E, R. 818. 

5283. Add. Annotation : — Consd. R. v. Triffitt, 
[1938] 2 All E. R. 818. 

5288a. Nothing must be stated to Jury 

about charge until substantive offence dealt 
with.] — R. v. Tyrhhan, No. 5359b, post, 

5284a. .] — The prisoner in this case was 

put up to plead, & pleaded guilty to certain 
charges against him. He was also charged 
with being a habitual criminal. On the next 
day, before another ct., he was dealt with 
both on his plea of guilty & on the charge of 
being a habitual criminal. He appealed, 
alleging that these facts brought his case 
within the decision in R. v. Triffitt, & that 
his conviction as a habitual criminal should 
be quashed : — Held : as the proceedings on 
the first day were merely putting the prisoner 
up to plead, there was no irregularity in 
them, & the conviction must stand. — R. v. 
Vale, [1938] 3 All E. R, 855 ; 169 L, T. 300 ; 
102 J. P. 420 ; 54 L. T. R. 1014 ; 82 Sol. Jo. 
715; 36 L. G. R. 522; 20 Or. App. Rep. 
187, 0. 0. A. 


PART XIIL SECT. 8, SUB-SECT. S. 

sc. Under Probation of Offenders 
Act, 1907 (e. 17),} — A licensed publican 
pleaded guilty to opening his licensed 
premies* fox th e side of intoxicating 
liquor during prohibited hours. His 
bouse was well conducted, 8c this was 
his tat offence. The magistrate 
baring given deft, the benefit of the 
above Act : — Held : ns there was 
nothing in the evidence as to character 
to bring the case within seat. 1, 8c the 
offence was not a trivial one, & there 
were no extenuating cdicumstaaoes, 
the magistrate wae not correct In law 
In giving deft, the benefit of the Act. 


Before a magistrate deals with a 
case under the above Act, he should be 
satisfied that the case falls under one 
of the specific beads of sect. 1 , ft should 
state explicitly on which of the grounds 
he relies if he exercises the discretion 


co n f e rred on tifan by the Act. — Qilrot 
v . Bbknnan, [1986] 


| I. R. 482.— IR. 


Suspended sentence "—-Mean* 
~~ expression as used in 

1081, does not mean or 

infer that sentence must be paw e d ft 
lie operation then suspended ; It 
means that no sentence mD be p aw ed 
unlew ft until the offender Is called 
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upon to appear ft receive fodgraont.— 
R. o. HlRSCH, tl924J 2 W. W. R. 842; 
42 Can. Grim. Caa. 153.— CAN. 

sd. Release on probtUionr~No power 
to impose flne.)r- where an offender Is 
released on probation under C rim i n a l 
Procedure Code, a 561 the imposition 
of a fine Is illegal.— Karim Bakhmis. 
R. (1928), I. L. R. 10 Lab. 722.— WD. 

sf. Applicable to first offenders .J — 
The system of Indeterminate sentences 
ft parole is primarily applicable to first 
offenders, ft not to habitual criminals. 
— R. v. bond. [19871 3 D. L. R. 479; 
O. R. 535 ; 68 Can. C. 0. 1.— CAN. 


Cases 8285*— 5808a. English and Empire Digest Supplement. 


5285a* .] — An allegation of being a 

habitual criminal ought to be tried. — R. v. 
Nash (1027), 20 Or. App. Rep. 1, 0. 0. A. 

Annotation Folld. R. v. Butt (1928), 20 Cr. App. Rep. 

186 . 

5285b. .] — R. v. Rutt (1028), 20 Or. 

App. Rep. 186, 0. 0. A. 

5288. Add. Annotation : — Folld. R. v. Lonsdale 
(1980), 47 T. L. R. 80. 

5289. Add. Annotation : — N.F. R. v. Lonsdale 
(1930), 47 T. L. R. 80. 

5289a. .] — No two or more persons 

should be tried together on charge? of being 
habitual criminals, even though they have 
been included in one indictment for the 
purpose of trial for the crime of which they 
have been convicted immediately before the 
preferring of the charges of being habitual 
criminals. — R. v. Lonsdale, [1931] 1 K. B. 
191 ; 100 L. J. K. B. 212 ; 144 L. T. 192 ; 
47 T. L. R. 80 ; 29 Cox, 0. C. 209 ; 22 Cr. 
App. Rep. 122, C. C. A. 

5290a. Adnilsston of being habitual criminal — 
Duty of court to explain charge.] — Before an 
admission of being a habitual criminal is 
accepted, it should be made clear to prisoner 
that the allegation is that he was a habitual 
criminal at the time of his arrest. — R. v. 
Donovan (1926), 19 Cr. App. Rep. 2, C. C. A. 

5290b. Plea of guilty — Meaning should be 

explained.] — A plea of guilty on the allegation 
of being a habitual criminal should not be 
accepted until its meaning has been explained 
’ to the prisoner. — R. v. Wallace (1920), 21 
Or. App. Rep. 70, C. O. A. 

5290c. Direction to jury — Necessary contents.] — 
R. v. Dinsdale (1926), 19 Cr. App. Rep. 123, 
C. 0. A. 

529 Od. J — R. v . Whale (1927), 20 Cr. 

App. Rep. 153, C. 0. A. 

5290c. Objection to statutory notice — Discharge of 
Jury.] — R. v. Beadell, No. 6279b, ante. 

5290f. Representation by counsel.] — Applt. was 
charged, in. addition to a charge of a sub- 
stantive crime, with being a habitual criminal. 
Upon appeal it was objected that the prisoner 
had not been asked whether he desired to call 
any witnesses, which in fact he desired to do, 
& that he had not been given the opportunity 
of being represented by counsel : — Held : 
(1) it is extremely desirable that care should 
be taken to inform a prisoner that he may call 
a witness or witnesses, & also that, where 
there is a charge of being a habitual criminal, 
he should have the advantage of being repre- 
sented by counsel ; (2) in these circumstances 
the sentence of preventive detention could 
not stand. — R. v. Andrews, [1938] 4 All 
E. R. 869 ; 180 L. T. 181 ; 103 J. P. 11 ; 27 
Cr. App. Rep. 12 ; 37 L. G. R. 121, C. C. A. 


5299. Add. Annotation : — Refd. R. v. Stokell 
(1024), 18 Cr. App. Rep. 165. 

5300. Add. Annotation: — Consd. R. v. Stokell 
(1924), 18 Cr. App. Rep. 155. 

5308a. .] — During the trial of accused as a 

habitual criminal the judge asked a police 
witness whether he knew anything of accused 
beyond his participation in the substantive 
offence which accused had confessed. The 
answer was : “ I know he has been asso- 
ciating with convicted persons.” Associa- 
tion with convicted persons was not one of 
the grounds set out in the statutory notioe 
to accused : — Held : evidence of facts not 
included in the statutory notice to accused 
must not be given at the trial by the prosecu- 
tion or by any of its witnesses, & the con- 
viction as a habitual criminal must be quashed. 
— R. t>. Baxter (1924), 132 L. T. 266 ; 27 
Cox, 0. C. 089 ; 18 Or. App. Rep. 127, O. 0. A. 

5303b. .] — No misconduct, whether criminal 

or not, may be given in evidence on the trial 
~ of an allegation of being a habitual criminal 
* unless the statutory notice thereof has been 
* served. — R. v. Stokell (1024), 18 Or. App. 
Rep. 156, O. O. A. 

5303c. .] — R. v. Tyreman, No. 5359b, post. 

5303d. .] — Evidence that accused is an 

associate of thieves is not admissible, as an 
allegation of being a habitual criminal, unless 
notice has been given of it. — R. v. Yabwood 
(1928), 21 Or. App. Rep. 25. O. 0. A. 

5303e. Unless verdict unaffected by admission 

of other matters.] — Despite irregular admis- 
sions in evidence of offences not in the list 
of the statutory notice to persons alleged to 
be habitual criminals, the ct. may refuse to 
interfere if it is satisfied that in the absence 
of such evidence the jury would have found 
the same verdict. — R. v. Herbert (1931), 23 
Cr. App. Rep. 123, 0. O. A. 

5304. Add. Annotation : — Consd. R. v. Triffitt, 
[1938] 2 All E. R. 818. 

5304a. Admission of offence made before trial — 
For particular purpose.] — When a prisoner is 
charged with being a habitual criminal an 
admission by the prisoner that he has com- 
mitted an offence made before the trial may 
be given in evidence at the trial, & cannot be 
excluded on the ground that it was made 
for some particular or limited purpose. — R. 
v. Williams (1929), 141 L. T. 544 5 21 Or. 
App. Rep. 121 5 28 Cox, C. O. 054, 0. 0. A. 

5304b. Must go to question whether prisoner 
habitual criminal when charged.]-— R. v. 
Winn, No. 5355a, post . 

5307. Add. Annotation: — Consd. R. v. Hayward 
(1927), 137 L. T. 04. 

5308a. .1 — When accused is charged with being 

a habitual criminal, the three coifvictiona 


PART Xlll. SECT. 4. SUB-SECT. 8.— A. 

ix. By accused to rebut charge — Though 
previous sentence of preventive detention 
proved.]— Where accused la charged, 
under Prevention of Oxime Act, 1608. 
with being a habitual criminal, & it 
is proved that he has on a previous 
occasion been found to be a habltnal 
criminal 8c has been sentenced to 
preventive detention, the Jury are not 
bound to oonviot him : the aoeused 
Is entitled to lead evidence to show that 
ha is not, at the date of the oharge, a 
habitual criminal, 8c It is for the Jury 
to determine, as a question of fact, 
whether, on the whole evidence 


adduced, the charge has or has not 
been established.— M* Donald v. H.M. 
Advocate, [1629] S. a (J.) 76.— SCOT. 

PART XIIL SECT. 4, SUB-SECT. 8.— C. 

6807 tL .) — Where a person is 

charged tinder Prevention of Crime 
Aot, 1908, with being a habitual 
criminal. Criminal Procedure (Sootland) 
Aot, 1887, s. 67, does not apply. 8c the 
sched. of previous oonvictioua appended 
to an extract oonviotion which is itself 
competently proved oannot be need as 
evidenoe m those convictions for the 
of raDDortdiiff ths oJuunm.*** 

nSravOOA^ (ftoj 
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a c. i (j>. — scot. 

sg. Conviction twenty-seven years 
earner.} — Held : while a person oharge 
with being a habitual criminal whe 
gave evidenoe on his own behalf laic 
himself open to gross-examination upon 
his whole record, examination on a 
conviction twenty-seven years prior 
to the date of trial, in the absence of 
reference to a period of seven years 
subsequent to us liberation in which 
no oonviotion had been record* 
against him, was so prejudicial as to b 
fatal to a oonviotion. — Raeburn v. 
H.M^Apvooatb. [1937] 8. C. (J.) 100. 
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forming the basis of the charge under Pre- 
vention of Crime Act, 1908 (c. 69), s. 10 (2) (a), 
must be strictly proved; but evidenoe of 


, W ^ w wurwwuUB, dn Cvl* 

fence of character & repute ” under sect 
10 (5), on the question whether accused is or 
is not leading persistently a dishonest or 
cru ?S a * ® ven apart from the statutory 
provision, such evidence can be given if 
j er ® K J-ny evidence that accused has 
admitted the convictions. — R. v. Hayward 
(1927), 137 L. T. 04 ; 28 Cox, C. 0. 342 ; 

v * Hayward, R. v. Lawrence, 
43 T. L. R. 350 s 20 Or. App. Rep. 33, 0. 0. A. 


5309a. Conviction in Scotland.]— (1) Upon a 

charge against a person in England of being 
a habitual c r i min al under Prevention of 
Crime Act, 1908 (c. 69), s. 10, a previous 
conviction of that person in Scotland upon 
indictment of a crime may be proved as one 
of the three previous convictions of a crime 
which must be proved against him under 
sect. 10 (2) before he can be found to be a 
habitual criminal, provided that the offence 
of which he was convicted in Sco tlan d would 
also be a “ crime ” in England within the 
definition of that expression as set out in the 
Sched. to Prevention of Crime Act, 1908 (c. 59). 

(2) The notice of intention to charge the 
prisoner with being a habitual criminal 
wrongly stated the particulars of one of his 
previous convictions in that the sentence was 
for two years’ imprisonment plus a period 
of 622 days remanet , & in the notice there 
was no information as to the remanet : — 
Held; the notice sufficiently informed the 
prisoner of what was alleged against him & 
was therefore a valid notice. — R. v. Murray, 
[1932] 1 K. B. 699; 140 L. T. 487; 48 
T. L. R. 265 ; 70 Sol. Jo. 100 ; 29 Cox, C. C. 
441 ; 23 Cr. App. Rep. 100 ; sub nom . R. v. 
Morrison (1932), 101 L. J. K. B. 267, C. C. A. 


5312a. — — .] — Applt. was convicted of 

shopbreaking, & was sentenced to three 
years’ penal servitude. He was also found 
to be a habitual criminal on the ground that 
he had been convicted on three previous 
occasions & that he was leading persistently 
a dishonest or criminal life, & he was sen- 
tenced to five years’ preventive detention. 
In Sept. 1923 applt. was sentenced to 
twelve months' imprisonment as a suspected 
person, & he was released on July 23, 1924. 
Prom Sept, to Dec. 1924 he was in honest 
employment. He committed the shop- 
breaking for which he had now been sen- 
tenced on Jan. 2, 1925 i—Hcld : it was 
questionable whether, on these facts, the jury 
could properly have found applt. to be a 
habitual criminal, but if they had done so it 
must be on a direction to them that the burden 
of proof always rested on the prosecution to 
show that during the relevant period applt. 
had been leading, persistently, a dishonest 
or criminal life ; as there were passages in 
the summing up which might have conveyed 
to the jury that, when the prosecution had gone 
a certain length, the burden rested on applt. 


to show that he had turned over a new leaf, 
the conviction must be quashed. — R. v. 
Driscoll (1926), 89 J. P. 104 ; 41 T. L. R. 
426 ; 18 Or. App. Rep. 184, 0. 0. A. 

5312b. .] — A jury trying the issue of 

being a habitual criminal or not must be 
expressly warned, where the Crown proves 
such a previous finding, that the onus of 
proving that the accused is still a habitual 
criminal at the material period rests on the 
Crown & not that of disproving it onhim. — R. v. 
Knight (1929), 21 Or. App. Rep. 72, 0. C. A. 

5314a. .] — (1) On the trial of an allega- 

tion that prisoner is a habitual criminal the 
direction that if the three statutory con- 
victions are proved, he muBt be so found, is 
incorrect ; his whole career must be con- 
sidered by the jury. 

(2) When a ct. in passing a sentence takes 
into account charges pending in another ct., 
the latter ought to be informed thereof, 
before passing sentence upon such other 
charges. — R. v . Taylor (1920), 19 Cr. App. 
Rep. 146, C. C. A. 

5819a. .] — R. v . Hayward, No. 

5308a, ante . 

5322. Add. Annotation : — Retd. R. v. White & 
Shelton (1927), 20 Cr. App. Rep. 01. 

5331a. .] — On the trial of an allegation of 

being a habitual criminal, the interval between 
the last two convictions is only one of several 
elements to be considered by the jury ; 
others are accused’s silence on his life during 
that interval, the nature of the crime, & the 
possession of housebreaking instruments & 
their number & character at the time of 
arrest. — R. v. White A Shelton (1927), 
20 Or. App. Rep. 01, 0. 0. A. 

5341a. .] — R. v. White & Shelton, No. 

5331a, ante . 

5347. Add. Annotations : — Refd. R. v. Lavender 
(1927), 20 Or. App. Rep. 10 : R. v. White & 
Shelton (1927), 20 Or. App. Rep. 01. 

5352a. .]— ' The mere fact that accused 

has done honest work in his latest interval 
of liberty is not a defence to the allegation that 
he is a habitual criminal. — R. v . Hayes (1920), 
90 J. P. 190 ; 19 Cr. App. Rep. 157, C. C. A. 

5355a. Duty of Judge.]— (1) The 

direction on the allegation of being a habitual 
criminal must explain the merits of an 
interval of honest work in each case. 

(2) The essential question is whether 
prisoner 1 b a habitual criminal at the time 
when he is so charged. — R. v . Winn (1925) 
09 Sol. Jo. 674 ? 19 Cr. App. Rep. 1, 0. C. A, 

5355b . .] — A direction on the allega 

tion of being a habitual criminal must deal 
with an interval of honest work. — R. v. 
Harry (1928), 21 Cr. App. Rep. 21, C. C. A. 

5355o. .] — On the charge of being a 

habitual criminal, it is not a conclusive 
defence that accused has done honest work 
since his last release ; it is for the jury on all 
the facts, including the most recent offence 
proved against him, to say whether he was, 
at the time of its commission, “ leading per- 
sistently a dishonest or criminal life.” — R* v. 
Lavender (1927), 20 Or. App. Rep. 10,0. 0. A. 


PART XIIL SECT. 4, SUB-SECT. 8 . — 1 reputed thieves it must be shown that evidenoe that they are so reputed 

D * (»)• the persons with whom the accused amongst the police is sufficient evidence 

ossstti. ,1 — To support a habitually consorts are thieves with of reputation. — G abriel e. Lknthau.; 

charge of habitually consorting with » the reputation of being thieves, but [1930] S. A. 8. R. 318.— AUS, 
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5865(1. .] — In addition to a charge of a 

substantive crime, applt. was also charged 
with being an habitual criminal. On the 
hearing of this further charge, it was estab- 
lished that, since his release from prison some 
months previously, applt. had made numer- 
ous efforts to obtain work. Upon appeal, it 
was objected that these facts had not been 
fully put before the jury, & that the jury 
had not been fully directed as to the onus of 
proof : — Held : a charge of being an habitual 
criminal ought to be proved with the same 
thoroughness as a substantive charge is 
proved, & this is so even when the prisoner has 
previously been convicted of being an 
habitual criminal. The direction given to the 
jury was, therefore, insufficient, & the con- 
viction was quashed. — It. v. Jones (Wil- 
liam), [1939] 1 AU E. R. 181, C. 0. A. 

5866a. Periods without conviction — Should be put 
to Jury.] — R. v . Mxlxjohamp (1929), 21 Or. 
App. Rep. 106, O. O. A. 

5857. Add. Annotation : — Consd. B. v. Norman, 
[1924] SK. B. 816. 

6868. Add. Annotation: — Consd. R. v. Norman, 
[1924] 2 K. B. 815. 

5859a. For the existing paragraph in original 
vblume substitute the following paragraph : — 

j — Where a person who has 

been found to be a habitual criminal & has 
been sentenced to preventive detention 
subsequently commits another crime & a 
.notice is served upon him under the above 
sub-sect., the jury are not bound to find 
prisoner to be at the time when the verdict 
Is given a habitual criminal. In every case 
it is a question of fact for the jury to Bay 
whether or not prisoner is still a habitual 
criminal, & prisoner is entitled, notwith- 
standing that he has previously been found 
to be a habitual criminal & sentenced to 
preventive detention, to call evidence to 
show that he is not at the material time a 
habitual criminal. — R. v. Norman, [1924] 2 
K. B. 315 s 98 L. J. K. B. 888 i 181 L. T. 
29 ; 88 J. P. 125 ; 40 T. L. R. 693 ; 68 
Sol. Jo. 814 5 27 Cox, C. O. 621 ; 18 Or. 
App. Rep. 81, 119, 0. O. A. 

Annotation : — Reid. R. v. Tyreman (1926), 19 Or. App. 
Rep. 4. 

5859b. Conviction remitted.] — 

— (1) There ought not to be two indictments 
when all charges may be preferred in one. 

(2) Nothing must be stated in the presence 
of jurors about the allegation of being a 
habitual criminal until the primary charge is 
disposed of. 

(3) When a conviction as a habitual 
criminal has been remitted in view of the 
opinion of the Ot. of Criminal Appeal, it 
ought not to be alleged against prisoner on 
a subsequent trial. 

(4) On the issue whether prisoner has been 
leading an honest life, no evidence is admis- 
sible of periods or of facts which has not 


been set out in the statutory notice. — R. v. 
Tyreman (1925), 19 Or. App. Rep. 4, 0. C. A. 

5861a. .] — Before a. sentence of pre- 

ventive detention can be passed three things 
are requisite : first, that prisoner shall have 
been oonvicted of being auabitual criminal ; 
secondly, that the ct. shell have taken such 
a view of the substantive crime of which 
prisoner has then been convicted as to think 
it right, by reason of that crime A not for 
any other reason, to pass a sentence of penal 
servitude ; & thirdly, that the ct., in the 
exercise of its independent discretion, shall 
be of opinion that by reason of the criminal 
habits h mode of life of prisoner it is expe- 
dient for the protection of the public that he 
should be kept in detention for a lengthened 
period of years. Sentence of preventive 
detention quashed where the judge at the 
trial had not exercised such independent 
discretion, but had treated the sentence as 
necessarily following the conviction as a 
, . habitual criminal. — R. v. Paul, [1925] 1 
, K. B. 77 5 94 L. J. K. B. 63 ; 132 L. T. 159 ; 

. 88 J. P. 200 ; 41 T. L. R. 35 ; 69 Sol. Jo. 

293 ; 27 Oox, 0. C. 660 ; 18 Or. App. Rep. 
128, C. 0. A. 

AnnotaHon : — Rapid. R. v. Turnbull (1926), 19 Or. App. 155. 

5869a. .] — A term of penal servi- 

tude must not be inflicted, merely to found 
the jurisdiction of the ct. to impose pre- 
ventive detention ; it must be warranted by 
the primary offence. — R. v . Turnbull (1926), 
19 Cr. App. Rep. 155, 0. 0. A. 

5869b. .] — R. v. Thomas (other- 

wise Williams) (1928), 20 Or. App. Rep. 
172, O. 0. A. 

5872a. .] — R. v. Paul, No. 5361a, ante. 

5373a. .] — R. v . McCarthy (1910), 4 Or. App. 

Rep. 198, O. 0. A. 

5378b. .] — R. v. Henry (1927), 20 Or. App. 

Rep. 117, 0. 0. A. 

5873e. . ]— Observations upon the term of 

penal servitude preliminary to preventive 
detention. — R. v. Srarlb (1922), 17 Or. App. 
Rep. 36, 0. O. A. 

5376a. .] — Sentence of preventive de- 

tention on habitual criminal quashed. 

Criticism of the practice of charging a 
prisoner after his release with offences com- 
mitted prior to the commencement of his 
term of imprisonment. — R. v. Silverman 
(1935), 25 Or. App. Rep. 101, 0. 0. A. 

5885a. .] — R. v. Beard (1927), 20 Or. 

App. Rep. 165, 0. 0. A. 

5398. Add. Annotations: — Dlstd. R. v. Douglas 
(1926), 19 Or. App. Rep. 119. Expld* R. v. 
Williams (1929), 141 L. T. 544. Consd. R. 
v. Beadell (1933), 77 SoL Jo. 158. 

■ — i — * 

Sect. 6.— YOUTHFUL OFFENDERS (p. 491). 

Soe, now, Children & Young Persons Aot, 
1932 (o. 46), ss. 15-23. 

5414a. Not certified lunatic.] — There is a 

legal presumption that a certified lunatic is 


PART XIII. SECT. 6. 

lcl. Conviction for aesmuU — Mom 

be sentenced to whipping- 1—MaoKat v. 
Lamb, (1928] S. 0. (J.) 16.— SOOT. 

a U — .1 — Be R. v. Sunn 

(1926). 4T Ouu Orlm. Ota. T7 ; ST 
B. CL R. 275.— <T" 


a R. 215.— CAN. 

m. Notice to parent or guardian— 


Reasonable notice.}— (1) A child who 
pleaded guilty to a charge of theft 
wa a ordained to appear for sentence 
on a later date. On the specified date 
the magistrate, instead of pronouncing 
se ntence , ordered the oMin to be sent 
to an industrial school In terms of the 
Children Act, 1908 (o. 67). on the 
ground that he had been found wander- 
ing, 6c bad a parent who did not 

• ftft 


exercise proper guardianship over 
him : — Held : this order was a new 
proceeding under the Children Aot, 
6c involved the abandonment ot the 
former proceedings under the charge 
of theft; 6c aoooralngir, the order was 
not affected by defects which existed 
in the former proceedings. 

(2) It is enough under Children 
Aot, 1906 <©. 67), sT$8 (1), if the parent 
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incapable of entering into a reoognisance. — 
B. v* Green-Emmott (1031), 144 Lu T. 671 ; 
22 Or. App. Eep. 183; 29 Oox, 0. O. 280, 
0. O. A. 

5415. Add. Annotation: — Consd. B. v. Bandbach, 
Em p* Williams (1936), 61 T. L. B. 480. 

5418* Add* Annotation : — Consd. B. v. Sandbach, 
Em p * Williams (1986), 61 T. L. B. 480. 

5420. Add* Annotations: — Apld, B. v. Sandbach, 
Em p* Williams, [1985] 2 K. B. 192 ; Thomas 
v. Sawldns, [1935] 2 K. B. 249. 

5420a. .] — Appct. was convicted of obstruct- 

ing a police constable in the execution of his 
duty, by warning a street bookmaker of the 
approach of the police A so enabling him to 
evade arrest. Evidence was given at the I 
police ct. that appct. had already been con- 
victed of similar offences several times & 
that the infliction of a fine was no deterrent. 
The magistrate ordered appct. to enter into 
a recognisance to be of good behaviour in the 
sum of £20 with two sureties of £10 each, or 
in default to be imprisoned for two months. 
Appct. sought a rule for a certiorari to quash 
the magistrate’s order on the ground that the 
magistrate had no jurisdiction to make it, 
because (a) there was no actual or appre- 
hended breach of the peace, by, or as a result 
of the conduct of the appct., & (6) the order, 
in effect, imposed a penalty different from & 
possibly more severe than the maximum 
which would be imposed for the offence of 
which appct. was actually convicted : — 
Held : the rule must be discharged, because 
the matter was within the discretion of the 
magistrate, who had exercised his discretion 
properly. — B. v. Sandbaoh, Em p. Williams, 
[1936] 2 K. B. 192 ; 104 L. J. K. B. 420 ; 153 
L. T. 63; 99 J. P.251; 61 T. L. R. 430 ; 79 
Sol. Jo. 343; 33 L. G. R. 268 ; 30 Cox, C. 0. 
226, D. C. 

5486a. .] — Applt. was convicted of criminal 

libel, but the ct., instead of passing final 
judgment upon him, required him to enter 
into a recognisance to come up for judgment 
upon the conviction if called upon at any 
time within 2 years, & to give a written under- 
taking not to repeat the libel. He was sub- 
sequently charged with having broken the 
undertaking & was thereupon brought before 
the ct., which, holding that the undertaking 
had been broken, sentenced him to 12 months’ 
imprisonment. He appealed against the 


sentence, & contended that, by reason of 
the proviso to the Crown Office Buies, 
1900, r. 115, he was entitled to have the issue 
as to whether or not he had broken his 
recognisance tried hy a jury : — Held : 

(1) applt. had not been brought before the 
ct. for breaoh of recognisance, but to receive 
the judgment of the ct. upon the conviction 
previously reoorded against him. Rule 115, 
therefore, had no application to the case, A 
applt. was not entitled to be tried by a jury ; 

(2) the sentence of 12 months’ imprisonment 
was not excessive. — R. v . David, [1989] 1 
All E. R. 782 ; 83 Sol. Jo. 279 ; 27 Or. App, 
Rep. 50, C. C. A. 

5448a. Recognisance imposed by Court of Appeal — 
Breaoh of — Restoration of original sentence.] 
— B. v , Wood (1930), 22 Or. App, Bep. 128, 
O. 0. A. 

5448b. Offence of different character 

from original offence — Imposition of fresh 
recognisance.] — B. v. Gobs (1080), 22 Or. 
App. Rep. 129, C. C. A. 

5448c. Possibility of breaoh of the peace — Right of 
public to attend public meeting — On private 
premises.] — Applt. was one of the conveners 
of a meeting held to protest against a Bill 
then before Parliament in a private hall 
which had been hired for the purpose by one 
of the other conveners of the meeting. The 
meeting was extensively advertised A the 
•public were invited to attend it & no charge 
for admission was made. Besp., a police 
sergeant, & other police officers were refused 
admission to the hall, but they insisted on 
entering it A remaining there during the 
meeting. No criminal offence was committed 
by any person at the meeting, nor was there 
any actual breach of the peace or disorder, but 
resp. & the other officers had reasonable 
grounds for believing that, if they were not 
present at the meeting, seditious speeches 
would be made & that incitements to violence 
& breaches of the peace would occur : — Held : 
resp. & the other officers were entitled, in the 
execution of their duty to prevent the com- 
mission of any offence or breach of the peace, 
to enter & remain on the premises. — Thomas 
v. Sawkins, [1935] 2 K. B. 249 ; 104 
L. J. K. B. 572 ; 163 L. T. 419 ; 99 J. P. 
295 ; 51 T. L. R. 614 ; 79 Sol. Jo. 478 ; 33 
L. G. R. 330 ; 30 Oox, C. O. 265, D. C. 

5452. Add. Annotations : — Apld. Freeborn v. Leem- 


h<M reasonable notice of the diets in 
the proceedings against the child, Sc 
it is not neoeBsary formally to cite the 
parent to attend the ct. — White v. 
Jeans, U9U) S. O. (J.) 88.— SCOT. 

tb. >.} — The father of a 

young person** charged, with theft 
was served hy a constable with a 
written notice, signed by the oonstable, 
stating that his son bad been summoned 
to appear at the police ot. on a charge 
of theft. Sc that the father or some 
other guardian must attend the diet. 
The notice also narrated the powers 
of the ot. over the parent conferred by 
Children Act, 1608 (c. 07) : — Held: 
the father had been sufficiently cer- 
tiorated that he must attend. Sc an 
objection that, in the case at any rate 

cUi. 

citing the parent to attend was neoes- 
w^ v meaed^M0NTGKXMnx v. On ay, 
[1916] Co<J.) 94.— 600T. 


PART XIII. SECT. S. 

t L (Horn after iXtepal arrest ,} — 

R. v. Holtzeb, Re Levine Sc Pyzeb 
(Man.). [19f8Tl D. L. R, 222 ; [1928 J 
1 W. W. R. 910 ; 49 jOan. Crim. Css. 
852. — CAN. 

t U. — Appeal re-opened — No 
direction as to person to whom sur- 

e.1 — r 


__ to pert, . .. 

render to he made.}— R. v. Wah Lung 


(alias Wong Wa ) (B. a), [1928J 8 
W. W. R. 282; 00 Can. Orlm. Cas. 
182. — CAN. 

I m. Notice of motion must be 

given to sureties.)— "R. v. Rumnca, [1928] 
1 W. W. R. 921 ; 12 Saak. L. R. 478.— 
CAN. 

f lv. Whether discretion in court 

to refuse apstitocdion.y--Qn an applica- 
tion on behalf of the Crown for the 
estreat of a recognisance of hall under 
Grown Suits Act, 1908. a. 5, the ct., 
on proof of the particular case, is 
hound to estreat, leaving the person 
affected to the remedy provided hy 
sect. 7 of the Act.— J&K ing A Soott, 

5ft 


[1931] N. Z. L. R. 162.— N.Z. 

sk. Breach of recognisance — W hether 
sentence for original crime may be 
given.) — where accused is hound over 
for two years Sc is charged before the 
expiration of the two years, he cannot 
be sentenced for the original crime 
without mi information charging breach 
of recognisance. — R. v. Glasgow, [1937) 
1 J>. L. R. 009 : 11 M. P. R. 142 : 07 
Can. O. O. 392 ; 0 F. L. J. (dan.) 
229.— CAN. 

PART XIII. SECT. 10, SUB-SECT. 1. 

k 1. .] — Pltf., after con- 

viction for manslaughter, began an 
action for possession of premises In 
which she Sc her husband, deft., lived, 
he property standing in her name Sc 
being Mistered under Real Property 
Act : — Held : there was no disability or 
Incapacity of bringing the action, by 
virtue of Forfeiture Act, 1870 (c. 28). — 
Zawojowbxa v. Zawojowska (Mau.), 
[1922] 8 W. W. R. 492. — CAN. 

30* 
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tag (1026), 80 J. P. 170. Reid. Morriee v. 
Winter, [1080] 1 K. B. 243. 

5458. Add, Annotations : — Retd* Lewis v. Guest, 
Keen Sc Nettlefold, Watkins v. Same, Tucker 
v. Same, Ingram v. Orawshay (Cyfarthfa) 
(1027), 96 L. J. K. B. 664 ; North’s Naviga- 
tion Co. (1880), Ltd. v. Batten (1938), 160 
L. T. 186. 

6464. Add, Annotations : — Consd. R. v. Sheridan, 
[1036] 2 All 32. B. 883 ; R. v . Manchester JJ., 
Ex p . Lever, [1937] 2 K. B. 90. 

8466a. Prevention of Crimes Act, 1871 (c« 112), 
s. 20 — Attempted burglary.]— R. v. Bates, 
No. 6a, ante. 

6478a* .] — (1) In order that a person may be 

convicted under Larceny Act, 1916 (c. 60), 
s. 28 (2), of being “ found by night having in 
his possession without lawful excuse imple- 
ments of housebreaking”, it must be proved 
that he was found by night, in possession by 
night, of housebreaking implements. The 
flndiiig Sc the possession must both be by 


night, & the possession must be possession 
by a free man. 

(2) Where a person has pleaded 41 Not 
guilty ” to an indictment Sc is about to 
stand his trial, he ought not to be invited to 
plead, in the presence of those who, as jurors, 
will have to try him, to another indictment 
which recites a previous conviction. — R. v , 
Harris (1924), 94 L. J. K. B. 164; 132 
L. T. 672 ; 89 J. P. 87 ; 41 T. L. R* 206 ; 
27 Cox, C. C. 746 ; 18 Cr. App. Rep. 157, 
0. C. A. 

5481a. .] — Qu . : whether in an indictment 

in which it is necessary to allege a previous 
conviction under above sect., the fact that 
at the same time prisoner was convicted of 
being a habitual criminal should be alleged. — 
R. v. Westfall (1028), 21 Or. App. Rep. 40, 
0. 0. A. 

5494. Add. Annotation: — Refd. Jones v. Thomas, 
[1934] 1 K. B. 323. 

5609. Add. Annotation : — Retd. Williams v. Rus- 
. sell (1933), 149 L. T. 190. 


• Part XIV. — Appeal to Court of Criminal Appeal. 

6628* Add. Annotation : — Refd. R, v . Birch | (1928), 20 Cr. App. Rep. 173 ; R. v . Boseley, 

(1924), 93 L. J. K. B. 386. [1937] 4 All E. R. 100. 

6528. Add. Annotations : — Consd. R. v. Parkin I 5528a. .} — After a trial at quarter 


PAhT XIII. SECT. 11, SUB-SECT. 2. 

sq. Previous conviction — Second 
offence not identical — Both included in 
one section.) — Under Liquor Act, 1926, 
1924-26, o. 63, a person convicted for 
any one of the acts which s. 7 8 declares 
to be offences Sc who is subsequently 
convicted for another of such acts is 
polity of a Beoond offence even though 
the two offences are not exactly of the 
same kind. — R, v. Pollard (Bask.), 
[1928] 4 D. L. R. 623; 110281 3 

W. W. R. 78 ; 60 Can. Grim. Gas. 167. 
— CAN. 

•r. Under repealed Act .) — 

“ Previous conviction in Govern- 
ment Liquor Control Act, 1928, o. 31, 
s. 178, means a conviction under that 
Aot, Sl does not refer to convictions 
under prior Acts now repealed. — R. 
w. Rioebrro (Man.), [1929] 1 D. L. K. 
220; 50 Can. Crim. Gas. 387 ; [1928] 
3 W. W. R. 534. — CAN. 

st. Interval between prosecutions 
longer than period limited for prosecu- 
tions under Act.)r-Ex p. Woods (N. 8.), 
(1928) 2 D. L. R. 771 ; 49 Can. Grim 
Gas. 141.— CAN, 

PART XIII. SECT, 11, 8UB-SECT, 4, 

b I. »1 — A document headed 

“ Certificate of Conviction ” & pur- 
porting to be a copy of a conviction 
under Manitoba Temperance Aot, 
1924, Is not proof, under s. 151 (4) of 
Govt. Liquor Control Aot, 1928, of a 
conviction under the former Aot.— 
R. v. Rioebbro (Man.), [19281 1 D. L. R. 
220 ; 50 Can. Crim. Gas. 387 ; [1928) 
8W.W.H 534.— CAN. 

PART Xtll. SECT. 11, SUB-SECT. 6 
5504 1 a. .) — Deft, was con- 

victed of a second offence against 
Liquor Lloenoe Act, the only evidence 
of the previous oonviction being: the 
production of a certificate under the 
Act, from which it appeared that a 
person of the same name & address as 
deft, had been previously convicted 
before the same magistrate : — Held : 
the evidence was sufficient, — R. «. 
Atkinson (N.8.) (1910), 44 N. 8. R. 
621 ; 9 B. L. R. 212.— CAN. 


PART XIV. SECT. 1, SUB-SECT. 1. 

p i. Sentence already served. ) 

— A motion on behalf of the Crown 
under sect. 1013 (2) of Criminal Code 
for leave to appeal from a sentence is 
not “ a further or other criminal pro- 
ceeding for the same cause ” within 
sect. 1079 of the Code. Therefore the 
fact that the term of imprisonment 
has been Buffered before said motion 
has been made or, if granted, before 
the appeal comes on for hearing, does 
not take away the jurisdiction to grant 
the leave or entertain th e appeal — 
R. v. Kjrkham, [1935] 3 W. W. R. 65 ; 
4 D. L. R. 333 ; 64 Can. O. O. 255 ; 50 
B. O. R. 197.— CAN. 

q i. Refusal — Whether appeal 

Ztcs.]— There is no appeal before this 
ct. from an order made by one of its 
judges In chambers dismissing an 
application for leave to appeal under 
the provisions of sect. 1026 of the 
Criminal Code. — Duval v. R., [1938] 
8. C. R. 390 ; 4 D. L. R. 737 ; 71 
Can. C. O. 75.— CAN. 

ti. .] — An appeal lies to tbe 

Supreme Ct. of Canada under Criminal 
Code, s. 1024, read with seot. 1013, only 
where a dissenting opinion has been ex- 
pressed by a member of theot.of appeal, 
upon a question which that ot. deems a 
quostion of law & pursuant to its direc- 
tion. — Davis v. R„ [1924] 4 D. L. R. 
843 : 11924] S. O. R. 522.— CAN. 

tii. .]— R. v. Db Bbbtoli, [1927) 

3 D. L. R. 193 ; [1927] S. O. R. 454 : 
48 Can. Crim. Cas. 118. — CAN. 

t ill. Whether grounds of dissent 

must be specified in judgment.}— Applt. 
was convicted, Sc upon appeal the 
oonviction was affirmed by a majority 
of the ot.. the dissent of one judge 
being merely mentioned in the formal 
judgment. Under a recent amend- 
ment sub-sect. (6) was added to sect. 
1013 Criminal Code providing that, in 
oase of a dissenting opinion, the formal 
judgment should specify the grounds 
in law on which such dissent was baaed. 
The Crown contended that, owing to 
the failure of the appellate ct. so to 
specify the grounds ot dissent, an 
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appeal to this ot. was not open to 
applt. : — Held : this ot. had jurisdiction 
to entertain this appeal. The only- 
sect. of the Criminal Code dealing with 
the jurisdiction de piano of the Supreme 
Ct. ot Canada is sect. 1023, under whioh 
the fact there has been a dissent on a 

a uestion of law is the sole condition for 
tie foundation of its jurisdiction : the 
circumstance that the grounds of dis- 
sent are not specified in the formal 
judgment of the appellate ct. does not 
avoid the fact of there having been a 
dissent, which is the only requirement 
contained In Criminal Code, s. 
1023. — Rkinblattu. R., [193318. 0. R. 
694 ; [1934] 1 D. L. R. 048 ; 01 

C. C. C. 1.— CAN. 

— R. V. Boak. [1926] 
40 Can. Crim. Oaq. 164.— 


- if .1 — Gukdjtta v. R., 

[1927] 2 D. L. R. 577 ; [1927] S. C. R. 
80 ; 47 Can. Crim. Cas. 154.— CAN. 

a ill. .] — Bakre v. R., 

[19271 2 D. L. R. 1097 ; [1927] 8. C. R. 
284 ; 48 Can. Crim. Cas. 91.— CAN. 

a iv. .] — Howlet c. R„ 

[1927] 3 D. L. R. 206 ; (1927J S. C. R. 
629 ; 48 Can. Crim. Cas. 139.— CAN. 

a V. .] — CARDINAL V. R., 

[1927] 4 D. L. R. 325; [1827] S. C. R. 
541 ; 48 Can. Crim. Cas. 243.— CAN. 

a vt. .] — The general appellate 

jurisdiction of the Supreme Ct. of 
Canada is confined to civil matters ; to 
found an appeal to the ct. in any 
criminal matter, resort most be had to 
some special statutory provision 
enacted by the Dominion Parliament. 
Save for the special oase provided for 
by seot. 1025 of the Criminal Code, the 
only right of appeal to the ot. in any 
criminal cause is that conferred by 
seot. 1023. For an appeal to oome 
within sect. 1023, tbe conviction must 
have been affirmed by the ct. below Sc 
thore must have been dissent by some 
member thereof on a quostion of law. — 
Steinberg v. R., [1931] S. O. R. 421 ; 
4 D. L. R. 8 ; 50 Can. C. C. 9.— CAN, 

a riL .3 — An appeal from the 

judgment of Appellate Div. Ont. 




VoL XIV. — Criminal Law. Cases 5588* — 6588b. 


sessions, the recorder granted a certificate, entitled to make an application to the Ct. of 

upon counsel submitting that he desired to Criminal Appeal for leave to appeal, & there 

argue the accuracy of the direction to the was no possibility of injustice. — R. v. Bose- 

jury on one part of the case. The recorder I jsy, [1937] 4 All E. R. 100 ; 20 Or. App. 1 

stated that he adhered to his direction & Rep. 99, C. C. A. 

granted the certificate merely to obviate 5528b. In what clroumstanoes.1 — R. v. 

any injustice i-Beld: such certificate was Parkin (1028), 20 Or. App. Rep. 17&, 0.0. A. 

wrongly granted. The convicted person was Annotation Consd. R. v. Boseloy, [1937] 4 ah e. r. ioo. 


affirming applt/s oonvlotion for steal- 
ing was dismissed, on the ground that 
there was no jurisdiction to hear the 
appeal, the questions raised, & on 
which there was dissent In the Appel- 
late Div., being all questions of fact, in 
regard to which there was no right of 
appeal to this ot. Assuming that the 
question whether there was any 
evidence to support a conviction should 
be deemed a question of law, yet the 
question whether the proper inference 
has been drawn bv the trial judge from 
facts established in evidence, is not a 

g uestion of law but one of faot. — 
[authieb v, B.. [1931] S. C. B. 416 : 4 
D. L. R. 683 ; 66 Can. O. 0. 113.— CAN. 

a viil. .] — Applts. wore tried Sc 

convicted on a charge of assault 
occasioning actual bodily harm. On 
the hearing of their grounds of appeal 
before the Ot. of Appeal, applts. moved 
also for leave to admit new evidence. 
This motion was dismissed by a 
majority of the Ot. of Appeal, two 
judges expressing dissenting opinions. 
Later on, the Ot. of Appeal rendered 
judgment affirming unanimously the 
oonvlotion of applts. ; 8c suoh judg- 
ment contained also a paragraph 
mentioning the faot that dissenting 
opinions had been expressed by two 
members of the ot. on the motion to 
adduce new evidence : — Held : the 
dissent in the Ot. of Appeal on the 
motion for leave to introduce new 
evidence is not a dissent of that ct. 
against the affirmance of applts.* con- 
viction on a question of law within 
sect. 1023 of the Criminal Code. — 
Yip Sing v. R., ri935] S. O. R. 636 ; 
3 D. L. R. 798 ; 64 Can. O. O. 47.— 
CAN. 

a lx. Conflict of judgments.) — 

Applt. was an insolvent trader 8c had 
been convicted under sect. 417c Or. C. 
for not having kept proper books of 
account. Application for leave to 
appeal under sect. 1025 Or. C. was made 
on the ground that, inasmuch as 
sect. 417c Or. C. was alleged to have 
been virtually abrogated by sect. 193 
of Bkpcy. Act subsequently enacted, 
the decision of the appellate ct. in 
affirming the oonvlotion failed to apply 
the principle of law that a subsequent 
statutory enactment has the effect of 
abrogating an anterior enactment 
which is inconsistent with it ; Sc, at the 
hearing, counsel for appet. cited three 
judgments which were alleged to be in 
conflict with the above decision : — 
Held: the application for leave to 
appeal should be dismissed as the 
judgments cited were not rendered 
" In a like case ** Sc by an “ other ct. 
of appeal *’ within the provisions of 
sect. 1026 Or. C. ; they were not in 
conflict with the decision intended to 
be appealed from : the appellate ct. 
had olearly admitted the principle of 
law above cited ; but it had held that 


Canadian territory. — A rcadi v. R., 
[19321 S. 0. R. 158 ; [1932] 2 D. L, R. 
429 ; 57 O. C. C. 117.— CAN. 

a xi. .] — Chalmers v, R. 

1933] 8. 0. R. 196 ; 2D.L. R. 789. 
—CAN. 

axil. .] — In order to obtain 

leave to appeal to the Supreme Ct. of 
Canada in a criminal case under sect. 
1025 of the Criminal Code, it 1 b not 
necessary that the judgment from which 
it Is sought to appeal Sc that of any other 
ct. of appeal should have been rendered 
In cases in all respects the same ; but 
there should be a conflict between the 
two judgments upon a question of 
law similar in both cases. — T htf- 
FAULT v. R., [1933] 8. O. R. 242; 

3 D. L. R. 591 ; 60C. C. O. 97.— CAN. 

a xiil. .] — In regard to the 

right to appeal under sect. 1025 of the 
Criminal Code, “ in a like case M means 
that the Bame point of law was in- 
volved, with conflicting judgments. — 
Levesque Sc Grave link v. R., [1934] 

4 D. L. R. 410 ; 62 C. C. C. 241.— CAN. 

a xlv. .] — When the con- 

viction of an accused is grounded 
exclusively on circumstantial evidence, 
the rule actod upon by the decisions 
of sovoral cts. of appeal throughout 
Canada has been that “ in order to 
Justify the inference of guilt, the in- 


sect. 193 of the Bkpcy. Act was not 
inconsistent with the provisions of 
sect. 417c Cr. C. — Liebling v. R., 
[19321 8. C. R. 101 ; [19321 1 D. L. R. 
232 ; 67 O. O. O. 113.— CAN. 

a x. .1 — The provisions 

of sect. 1026 of the Criminal Code, 
giving right of appeal to the Supreme 
Ct. of Canada, upon leave to appeal 
being granted, “ if the judgment 
appealed from conflict* with the judg- 
ment ot my other ot. of appeal.** 
must be taken to refer to cts. within 
the jurisdiction of the Dominion 
Parliament A not to eta outside the 


culpatory facts must be incompatible 
with the innocence of the accused Sc 
incapable of any other reasonable 
hypothesis than that of his guilt ** : 
& when that principle is compared 
with the principle expounded in this 
case by the reasons of judgment of the 
appellate ct.. It must bo hold that 
there exists, between the above 
decisions & the judgment appealed 
from, the conflict required by sect. 1 025 
of the Criminal Code ; Sc, therefore, 
leave to appeal to this ct. should be 
granted, as suoh rule of law is of 
sufficiently general importance to 
Justify suoh leave. — Fraber v. R., 
[19361 S. C. R. 1 ; 65 Can. C. O. 1 ; 
1 D. L. R. 530 ; 5 Can. L. Jo. 275.— CAN. 

a xv. Criminal proceedings. ] 

— Under the provisions of sect. 1025 
of the Criminal Code, a party applying 
for leave to appeal must show that 
•* the judgment appealed from con- 
flicts with the Judgment of any other 
Ot. of Appeal in a like case ’* : — Held : 
(1) a Judgment of a Ct. of Appeal ** in 
a like ease ** must bo a judgment 
rendered in criminal proceedings or 
upon oriminal matters ; (2) the 

Supreme Ot. of Canada Is comprised 
among the Cts. of Appeal contemplated 
in that sect. — Min den v. R., [19351 
8. 0. R. 609 ; 4 D. L. R. 693 ; 64 
Can. 0. O. 322.— CAN. 

a xvi. Applts. were 

charged with having conspired together 
& with others during a certain period 
Sc at named places “ par la super* 
cherie, le mensonge et d’autres moyens 
fraudulenx, pour fraudor le public et 
les porteurs d’obligations de la Cie 
L6gar6 ...**; & they were con- 

victed. The appellate ot. unanimously 
affirmed the conviction : Sc applts. 
sought leave to appeal to this ct. under 
sect. 1015 Or. C. on the ground that 
the judgment intended to be appealed 
from oonfllots with the judgment of 


some other ot. of appeal in a like, ease : 
— Held : the application should be 
refused.— F ortier c. R., [1938] S. C. R. 
167.— CAN. 

a xvi!. Plea of autrefois convict.) 
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— R. v. Ballard, [1932] 4 D. L. R. 
461 ; 68 C. O. C. 215.— CAN. 

oo 1. Effect of repeal of pro- 

visions for stating case pending appeal.] 
— Where the trial judge resorved a 
case for the ot., but before it came on 
for argument, the sects, of the Code 
allowing a stated oase were repealed. 
Sc the ot. set aside the oonvlotion 
Sc ordered a new trial : — Held : the 
amendment of the Code did not abro- 
gate the rights possessed by prisoners 
on the date when they were convicted, 
but suoh rights must be determined 
under the old Sc not under the new 

S revisions of the Code, which were not 
hen in force. — R. v. Taylor Sc Young 
(1924). 41 Can. Crim. Oas. 212; 66 
N. 8. R. 500.— CAN. 

ft 1. By Crown — Principles 

applicable.) — On an appeal by the 
Crown from an aoquittal those roles 
are not appropriate m aid of the Crown 
which when an accused is appealing 
from a oonvlotion are applicable in aid 
of his appeal, since they are based on 
the traditional polloy of the English 
law for the safeguarding of life Sc 
liberty that everything must be 
assumed in favour of innooence Sc that 
guilt must be established beyond 
reasonable doubt. — R. v. Ourlhtt, 
[1936] 2 W. W. R. 628 ; 3 D. L. R. 
199; 66 Can. C. C. 256. — CAN. 

ff II. .1 — On an appeal 

by the Crown from an aoquittal the 
ot. should not sot aside the verdtot or 
grant a new trial, even if misdirection 
of the jury on a material matter be 
shown, if the aooused ean satisfy it 
that upon tbo evidence adduced suoh 
room exists for the entertainment of a 
reasonable) doubt as to his guilt that 
according to every reasonable pro- 
bability an impartial Jury properly 
instructed would have returned the 
same verdict ; but in suoh event the 
ot. should hold that no “ substantial 
wrong or miscarriage of justice,** 
within the moaning of sect. 1014 (2) 
of Criminal Code, has occurred, in 
Interpreting “ substantial wrong or 
miscarriage of justice *' in sect. 1014 (2) 
on appeals by accused persons Sc 
formulating for that purpose the rule 
that, misdirection in a material matter 
having been shown, the onus is on the 
Crown to satisfy the ct. that the Jury, 
charged as it should have been, could 
not as reasonable men have done other- 
wise than find the accused guilty, the 
cts. have always had in mind the safe- 
guards whioh under onr criminal law 
accused persons have thrown about 
thorn to protect them from the pos- 
sibility of injustice, such as the pre- 
sumption in favour of life. liberty Sc 
innocence, Sc the maxim that no one 
is to be twice placed in jeopardy for 
the same offence. These safeguards 
are, however, alien to the status of the 
Crown, or, in other words, an accused 
should not lose their benefit on an 
appeal by the Crown merely because 
the Crown has now been given the right 
to appeal 8c the amendment giving 
that right says nothing about changing 
said rule. — R. v. Bourgeois, [1937] 2 
W. W. R. 97 ; 4 D. L. R. 553 ; 69 
Can. C. O. 120.— CAN. 

kk I. .] — R. v. Cowell (Sask.) 

(1928), 50 Can. Crim. Cos. 881. — CAN. 

kk ii. .] — R. v. Wiggins (N. B.) 

(1928), 50 Can. Crim. Oas. 193.— CAN. 

kk 11L Evidence to support eon- 

vidian.) — K, v. Fletcher Sc Pinkl 
(1930), 54 Can. 0. C. 116.— CAN. 
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6688. Add. Annotations : — Re!d. Be Pitts, Oox v. 
Kilsby, [1931] 1 Oh. 546 ; Beresford v. Royal 
Insurance Oo., [1937] 2 K. B. 197. 

5534. Add . Annotation Refd. R. v. Cope (1925), 
94 L. J. K. B. 662. 


5585. Add. Annotation: — Refd. R. v. Teesd&le 
(1927), 91 J. P. 184. 

6586a. .] — The ct. will not review a 

summary conviction of an incorrigible rogue, 
but it will insist that quarter sessions, for 
the purpose of sentence, shall hear nothing 
but legal evidence. — R. v. Dean (1924), 18 
Or. App. Rep. 133, 0. 0. A. 

Annotations : — Reid. R. v. dope (1986), 04 L. 3. K. B. 668 ; 

B. v. Cadwell (1027). 20 Or. App. Rep. 60. 


5586b. .] — The machinery of Vagrancy 

Act, 1824 (o. 88), must not be used merely 
because a crime is suspected, but the legal 
evidence to establish it fails. Sentence 
reduced. — R. v. Oadwhll (1927), 20 Or. App. 
Rep. 60, 0. 0. A. 

6542a. Good defence in law.] — R. v. Griffiths, 

No. 5035a, ante . 


6542b. Plea due to improper inducement.] — 

Leave to appeal granted where applt. was 
tricked into pleading guilty by a detective. — 


R, «. Chadwicks (1982), “ The Times,* 9 
Nov. 22. * 

5542c. .] — The ct. will not grant leave to 

appeal against conviction alter a plea of 
guilty pleaded by counsel's advice. — R. v. 
Dawson (1924), 18 Or. App. Rep. Ill, 0. 0. A. 

6549a. .] — R. v. Lambert (1926), 19 

Or. App. Rep. 181, O. 0. A. 

5550. Add. Annotation : — Gonad. R. v. Smith, 
[1925] 1 K. B. 608. 

5550a. •] — R. v. Smith, No. 1810b, ante. 

5554a. Order for payment of compensation — For- 
feiture Act, 1870 (o. 28), s. 4.1 — There is an 
appeal to the Ot. of Criminal Appeal against 
an order made under above sect., for the 
payment of compensation by a person ©on- 
victed of felony to a person aggrieved by 
loss of property suffered by him through the 
felony, Decause by the sect, such compensa- 
tion constitutes A is enforceable as a Judgment 
. debt, A is therefore a “ sentence 99 within 
. Criminal Appeal Act, 1907 (c. 28), s. 21. — 
, R. v. Jonhs, [1929] 1 K. B. 211 ; 98 L. J. 
K. B. 174 ; 140 L. T. 144 ; 21 Or. App. Rep. 
69 ; 28 Oox, O. O. 672, 0. O. A. 


kk lv, .] — On an appeal by the 

Crown from an acquittal, the ground ot 
appeal being that the trial Judge was 
without Jurisdiction, he having been 
oompulsotily retired under Beet. 26 of 
Judges Act. 1027 : — Held : since the 
only ground on which the Crown has 
a right of appeal under seot. 1018 (4) 
Criminal Code is one involving a 
question of fact, the appeal must be 
dismissed. — R. v. Grotbky, [1936] 1 
D. L. R. 128 : [19361 8 W. W. R. 257 ; 
64 Can. 0. 0. 345 ; 5 F. L. J. (Can.) 132. 
—CAN. 

sd. Jury illegally constituted — Leave 
of Court of Appeal necessary.) — R. v. 
Boak, [1925) 3 D. L. R. 887 : [19251 
S. 0. R. 626 ; 44 Can. Grim. Gas. 218. 
— CAN. 

st. After dismissal of information — 
Failure of informant to appear.] — The 
right of appeal given by Criminal Code, 
s. 749. against the dismissal of an 
information or oomplaint does not 
exist when the dismissal is due to the 
complainant's or informant's failure 
to appear. — G hittebman v. Ralph 
(S askJ, (1928) 2 W. W. R. 631 ; 60 
Can. Grim. Oas. 882.— CAN. 

sf. Objection to transcript of evidence — 
Translation.] — Part of the evidence on 
a charge of murder' was given in Irish, 
which was translated into English, so 
that it might be understood by the 
Judge, the Jury. Sc others oonoemed 
in the oase. This evidence was not 
officially recorded in Irish as given, but 
only as It was translated into English, 
Sc objection to the transcript was taken 
on behalf of the accused, who sought 
leave to amend their notices of applica- 
tion for leave to appeal (whion had 
already been served) by Including this 
objection : — Held .* as it is not an 
essential requisite for the purpose of 
an application for leave to appeal to 
have a complete transcript or any 
transcript of the evidence before the 
ot., the at., being satisfied that the 
transcript of toe note of the 
Interpreter's rendering of the evidence 
was a completely aoourate record 
Sc fully adequate for the purpose of 
disposing of the applications for leave 
to appeal. Sc having regard to all the 
facts, refused to allow the notices of 
application for leave to appeal to be 
amended. — A.-G. v. Joyce, A. -G. v. 
Walsh. [1929] I. R. 686.— m. 

ag. To county court— Under Summary 
Convictions Acb—WheOwr trial ae novo.] 
— R. v. L aurien tr (B. a), [1928] 8 
W. W. rT265. — CAN. 


6688 I. Certificate granted — Only 
where judge has doubt on case.} — The 
trial Judge must have an opinion or 
belief of the fitness of the appeal upon 
questions of faot or mixed questions of 
law Sc faot involved ; the burden on 
him would appear, therefore, to be 
greater than lr he were asked to grant 
leave to appeal. — R. v. Payette, 
^925J|ljEL L. rTi12 ; [1924] 3 W. W. R. 

5528 11. Form of certificate.] — A 

certificate stated generally that the 
case was a fit one for appeal : — Held : 
not such a certificate as 18 Sc 14 Geo. 5, 
o. 41. contemplated. — R. v. Scott Sc 
Williamson (1924), 56 O. L. R. 325; 
43 Can. Grim. Oas. 364.— CAN. 

5528 ill. Whether applicable to trial 
without fury. T—R. v. Tews, [19261 1 
W. W. R. 821 ; 45 Can. Grim. Cm. 
116; 22 Alta. L. R. 161.— CAN. 

ah. No formal conviction before oourL) 
— On an appeal from a summary con- 
viction under the Government Liquor 
Act. R. S. B. O., 1924, o. 146 i—Hdd ; 
applt. was not deprived of his right to 
appeal by the fact that on the opening 
of the appeal no formal conviction had 
yet been drawn up Sc returned to the 
ot. : nor by the fact that the fine Sc 
oosts imposed by the magistrate Sc 
paid by applt. had been remitted by 
the magistrate to a government depart- 
ment Sc were not In his po sse s s ion when 
the notice of appeal was served on him. 
— R. v. Kamway (B. O.), [1929] S 
W. W. R. 165 ; 52 Can. Crim. Css. 188. 
—CAN. 

•1. Appeal by Crown against acgutttal 
—Power of High Court to review evi- 
dence.] — 8heo Swaruf v. King-Em- 
peror (1984), 78 Sol. Jo. 600, P. O.— 
DVD. 

sm. 

R. v. Turner; [1938] 2 
CAN. 


Question oflaw 4k fact.Y- 
“ W.W.R.462.- 


oonviction — Plea of 
that a s ummar y 
oonvicfcion under the Criminal Code 
was mads on a plea of guilty doss not 
deprive the aocused of his right of 
appeal ; Sc, if he oomplies with the 
formalities prescribed tor entering the 
appeal It must be entered.— R. v. 
UWDGE, [1937] 3 W. W. R. 321.— CAN. 

st. Statutory right .) — A right of 
appeal only exists when given by 
statute. — R. v. Cummings (1938), 13 
M. P. R. 411.— CAN. 


PART XIV. SEOT. 1, SUB-SECT. S. 

ai. .1— Where it was for the trial 

Judge to decide whether prisoner's 
explanation oould reasonably be true. 
Sc it was to be assumed from the faot 
of his finding prisoner guilty that he 
thought it oould not reasonably be 
true, in which the ot. concurred : — 
Held : not the function of the ot. -to 
retry the oase. — R. v. Cooke (1923), 57 
N. S. R. 362.— CAN. 

sk. Meaning of conviction.) — A con- 
viction, at common law, in strictness, 
consists of verdict. Judgment, Sc 
sentence. The word, however, is some- 
times used as meaning the verdict of a 
Jury Sc, at other times, the sentenoe of 
the ot. Criminal Procedure Code uses 
the word in both senses. The meaning 
of the word “ conviction ** in seot. 
439 (6), in relation to a case like the 
present, limits the accused to Impugning 
the judgment of the ot. which sen- 
tenced him. — Superintendent Sc Re- 
membrancer or Legal affairs, 
Bengal v. Jnankndra Nath Ghosh 
(1929), L L. R. 56 Calc. 1145.— IND. 

PART XIV. SEOT. 1, SUB-8E0T. 8. 

0 j. What is— Not sentenoe for 

rape.) — R. «. Ds Young, R. v. Ln>- 
dxard, R* v. Darling (1927), 47 Can. 
Crim. bos. 907 : 60 O. L. R. 165.— CAN. 

o 11. Death sentence — Reprieve 

until judgment.] — Where appeal from 
death sentenoe has been heard Sc Judg- 
ment reserved, a reprieve will be 
granted until judgment has been 
delivered. — R. v. maochionh (1937), 
69 Can. C. O. 175.— €AN. 

si. Surisdiction of Supreme Court of 
Canada — To hear appeal from addition 
to sentence by lower oourL J-VThere is 
no jurisdiction in the above ot. to 
entertain an appeal against an addition 
to sentenoe by appellate ots., as under 
Criminal Code, s. 1024, the right of 
appeal la restricted to an appeal against 
the afflrmanoe of a conviction.— G old - 
HAMMER v. R., [1924] 8D.L.B, 1009 ; 
S. O. R. 290 ; 6G.B.E. 129.— 


BSP' 


reason must be shoumft—R. v. Haeltov 
potato (1929), 69 Can. Crim. Oas. 810.— 

sp. — .] — Application for 

leave to appeal from sen t ence must be 
supported by adequate reasons 

SSSamAB*- 1 --!-* 
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5660a. .] — Refusal of applications 

for an extension of time within which to 
appeal made after considerable delay & only 
upon the gnashing of the convictions of two 
co*defts. f the ct. holding that it was the 
practice not to grant, any considerable 
extension of time, unless it appeared on the 
application that there were such merits that 
the appeal wonld probably succeed. — R. v. 
Marsh, R. v. Bicksjbjdikb, E. v. Gl bn (1985), 
26 Or. App« Rep. AO, 0. 0* A« 

5565a. .] — The fact that a fellow 

prisoner's conviction has been quashed is no 
reason for extending the time. — R. v. Rigby 
(1928), 128 L. T. 800; 87 J. P. 123; 39 
T. L. R. 453 ; 67 Sol. Jo. 681 ; 17 Or. App. 
Rep. Ill ; 27 Oox, 0. O. 411, 0. 0. A. 

5566a. — .] — Observations on applications 

for extension of time for leave to appeal. — R. 
v. Lesser (1939), 27 Or. App. Rep. 69, 0. O. A. 

5570a. .] — R. v. MaoWilliam (1928), 21 Or. 

App. Rep. 81, O. 0. A. 

5570b. Computation of time — Whether Sunday 

lnoluded.] — For the purpose of the statutory 
notice of appeal Sunday is not a dies non. — 
R. e. Grhvillb (1929), 21 Or. App. Rep. 108, 
0. O. A. 

6572. Add. Annotation : — Refd. R. v. Porter (1927), 
20 Or. App. Rep. 55. 

5574a. Registrar must be Informed at 

earliest possible moment.] — When leave is 
sought to add new grounds of appeal they 
should be communicated to the registrar at 
the earliest possible moment. — R. v. Hodg- 
son (1924), 18 Or. App. Rep. 7, 0. 0. A. 

5576. Citation: — “ For Wyman v . Wyman ” read 
“ R. v . Wyman.” 

Annotation : — Could. R. v. Adler (1023), 17 Or. App. Rep. 

105. 

5577a. .] — Substantial particulars 

of misdirection, & of any other objections to 
the summing up, must be included in the 


notice of appeal, or must be sent to the 
registrar with the notice of appeal. — R. v. 
Cairns (1927), 48 T. L. R. 455 ; 20 Or. App. 
Rep. 44, 0. O. A. 

5577b. .] — Observations on the 

necessity for particulars of alleged mis- 
direction or non-direction appearing in 
grounds of appeal. — R. v. Fielding (1938), 
26 Cr. App. Rep. 211, 0. C. A. 

5577c. Supplementary grounds — When 

allowed*] — R. v. Porter, No. 8187a, ante . 

5579. Add. Annotation : — Oonsd. R. v. Van Dyn 
(1932), 28 Or. App. Rep. 150. 

5581a. .] — The ct. permits a notice of aban- 

donment of appeal to be withdrawn only in 
exceptional circumstances. — R. v. Soott 
(1924), 18 Or. App. Rep. 10, 0. C. A. 

5581b. .] — Only in special circumstances will 

the ct. allow the abandonment of a with- 
drawal of a notice of appeal. — R. v. Van 
Dyn (1932), 76 Sol. Jo. 112 ; 28 Or. App. 
Rep. 160, O. O. A. 

5584a. Application for leave to appeal — May be 
treated as final appeal.] — In a proper case 
the ct. will treat an application for leave to 
appeal as the final appeal. — R. v . Hobern 
(1924), 18 Or. App. Rep. 110, O. O. A. 

5585. Add. Annotation : — Refd. R. v. Thompson 
(1925), 18 Or. App. Rep. 167. 

5585a. .] — An applt. may only in exceptional 

circumstances consent by counsel to be 
absent. — R. v. Thompson (1926), 18 Or. 
App. Rep. 167, C. O. A. 

5598a. Delay In sending In documents.] — 

Statements sent to the ct. at the last moment 
may cause an application to be adjourned, 
& the loss of time would run against appct. 
It is well that appcts. should be reminded of 
this matter (Charles, J.). — R. v. Will- 
mott (1933), 24 Cr. App. Rep. 54, C. O. A. 


PART XIV, SECT. 2. 


on of court .} — 
of the Ct. of 


6566 I. Discretion 

It is not the practice of _ 
Criminal Appeal to entertain any 
application for an extension of time, 
whether to apply to the trial Judge for 
a certificate tor leave to appeal, or to 
give notice of appeal, or to give notice 
of application for leave to appeal, if 
appot. does not, at the time of applying 
for such extension of time, show that 
he proposes to rely upon grounds of 
appeal, or grounds tor applying tor 
leave to appeal, which are grounds 
such as can be entertained by the ot. 
In the exercise of Its statutory Juris- 
diction. — A.-G. e, M‘Gann, [1927] 
I. R. 603. — DEL 

m Notice of appeal defective .} — 

R. v . Moyle (Ont.), JT19271 8 D. L. R. 
639 ; 47 Can. Grim. Oaa. 349.— CAN. 

so. Under Orimtmal Code , s. 760.] — 
R. v. Noe man (Onto (1993), 49 Can. 
Orim. Com. 406.— CAN. 

.1 — R. v. Fraser (P. ILL), 

1 D. L. R. 803 ; 49 Can. Orim. 
39.— CAN. 

"i. p ! 

“ 186.- 




• O rim . Cm. ! 

t U Want of means.] — On 

•a application for aa extension # of 
time within which to appeal, which 
was not made until six months after 
oonvtatio m—Hcid: a) want of mesas 


; ground on which 

to base the apphostionT - (3) in 


of the delay in applying, very 
exceptional circumstances would have 
to be established before the ot. would 
be justified in granting the applica- 
tion. — R. v. Sunderland & Sunder- 
land (1027), 28 S. R. N. S. W. 26.— 
AUS. 

f 11. After removal to peni- 
tentiary — Special reasons must be 
shown.] — R. v. Scott, U9291 1 D. L. R. 
842 ; 1 W. W. R. 320 ; 61 Can. CrUn. 
Css. 104 : 24 Alta. L. R. 42.— CAN. 

I jii, .] — a statute required 

notice of appeal more than fourteen 
days before a sitting. Notice was 
filed on Deo. 2, the next sitting being 
Deo. 16 : — Held : the appeal oould not 
be heard. — R. v. Ogilvie, Re Ogilvib 
v. Finley (1931), 67 O. C. 0. 106 : sub 
nom. Ogilvib v. Fu^ley (1933), 46 
B. C. R. 76.— CAN. 

f |v. After acquittal — Application 

ex parte.] — Leave to extend the time 
for giving notice of appeal from an 
aoqulttal will be granted exports 
where are circumstances justifying 
this course.— R. v. Chow Wai Yam, 

&7 3 ; 61 6S CaJo. a Igl.i-CAN?' °” 

application under sect. 1018 (2) of 
the Criminal Code for an extension of 
the time for an appeal should be made 
to the ct, A not to a JvdgethareoT in 
Chamber*— R. e.HAraYCROW (B. a), 
(19291 1 W. W. R. 270.— CAN. 


PART XIV. SECT. 8. 

6672 Hi. .1 —Re R. v. 


LkBlano, [1928] 1 D. L. R. 539 ; 40 
Can. Grim. Caa. 136. — CAN. 


•x. Service — Upon Attorney-General.] 
— Notice of appeal must be served upon 
the Attorney-General, & not upon tbe 
Crown Prosecutor. — Connelly v. R., 
[1934] 1 D. L. R. 729 ; 60 O. O. O. 368. 
—CAN. 


ss. .] — Notice of appeal must be 

served upon reap. & upon the justice 
who tried the case* or the appeal Is 
invalid. — Elkntuk v. Turnbull, 
[1036] 2 D. L. R. 736 ; 63 Can. C. 0. 
367.— CAN. 


PART XIV. SECT. 4, SUB-SECT. 1. 

sb. Appeal dismissed — Dissenting 
judgment on point of law — Details to be 
given in rule .] — A rule dismissing an 
appeal should specify the nature of a 
question of law raised in a dissenting 

M e R t : _ m; ,, -58 8 0 T 0. 

CAN. 

sd. Affidavit— When necessary.}— An 
appeal on the ground that accused was 
not offered the statutory alternatives 

under sect. 781 (2) (6) of the Criminal 

Code should be supported by affidavit. 
-R. v. Sullivan, ® n T - w 

.97; 8T 

—CAN. 

sf. Leave to appeal— When granted .] 
—Leave to appeal should only be 
-ranted after adequate reasons .have 
teen given.— R. v. Lb Court, [1937] 
D. X. R. 607 s 6 F. L. 3. (Can.) 
ns 11 M. P. TL 133. — CAN. 


„ .. ^JLLIVAN^ [19361 3 D. L. R. 
[07; 8M.P.R.546 ; 63 Can. O. O. 294. 


Cases 5688b — 5629d. English and Empire Digest Supplement, 


5503b. .] — In this case the observations 

made in R . v. WiUmott by Oh audios, J., apply 
with added force. Appct. was convicted on 
Jan. 20, & his notice of appeal was dated 
Jan. 31. The notice contained five para- 
graphs & was in itself a very long document. 
On Feb. 0 he sent in a further document of 
fourteen closely-written sheets which he 
called “ further grounds of appeal.” On 
Feb. 23 he sent in a mass of further docu- 
ments & a great many pages of further 
grounds of appeal. This morning there have 
arrived a great many more documents from 
appct. & among them twelve or fourteen 
closely-written pages relating to the old & 
new grounds of appeal. In these circum- 
stances, the ct. desires me to say that this 
case is one in which the ct. would normally 
adopt the course of adjourning the applica- 
tion, with the result that, unless leave to 
appeal were given, appct. would remain a 
longer time in prison than otherwise. Such 
a practice causes the greatest possible in- 
convenience. In this case, however, for 
special reasons, the ct. does not propose to 
take this course (Humphreys, j.). — R. v. 
McLaren (1933), 24 Or. App. Rep. 54, 
O. O. A. 

5595a'. Appellant not entitled to be heard — When 
represented by counsel.] — R. v. Chung Yi 
Miao (1028), 21 Or. App. Rep. 56, O. 0. A. 

5595b. No argument heard — Appeal pro forma as 
oondltlon precedent to appeal to House of 
. Lords.] — R. v. Inman (1029), 21 Or. App. Rep. 
169, O. O. A. 

5696a. Official transcript of judgment at trial — 
How far binding.] — The ct. is bound by the 
official transcript of a judgment of the trial 
ct., in the absence of evidence of error therein. 
— . R. v. Martin (1927), 20 Or. App. Rep. 
103, O. O. A. 

5604. Add- Annotation : — Refd.R v. Porter (1927), 
20 Or. App. Rep. 55. 

5605. Add. Annotation : — Held. R. v. Porter (1927), 
20 Or. App. Rep. 55. 

5605a. Application to three Judges — Reference to 
larger eourt.] — R. v. Chapman (1931), 23 
Or. App. Rep. 45, 0. 0. A. 

5607a. .] — In each of the following cases — 

(1) a convict under sentence of penal servi- 
tude & preventive detention who appeals 
only against the sentence of preventive 
detention ; (2) a prisoner under sentence of 
imprisonment & flogging who appeals only 
against the flogging ; (3) a prisoner under 
sentence of imprisonment & a recommenda- 
tion to deportation who appeals only against 
deportation ; (4) a prisoner under con- 

current sentences of imprisonment & penal 
servitude who appeals only against the penal 
servitude ; (5) a prisoner under one sentence 
who appeals only against a sentence con- 
secutive thereon — the person appealing is 
an applt. within Criminal Appeal Act, 1907 
(c. 28), s. 14, & should be treated as such 


g ending the determination of his appeal. — 
l. v. Rose, R. v. Friend, R. v. Beattie, 
R. v. Llewellyn, R. v. Young (1924), 181 
L. T. 26 ; 88 J. P. 90 t 40 T. L. R. 617 ; 
27 Cox, O. 0. 615 ; 18 Cr. App. Rep. 55, 
C. 0. A. 

5616a. — -.] — In a proper case, especially 

with the concurrence of the Crown, the ct. 
will allow an application for leave to appeal 
against conviction to be treated as one for 
leave to appeal against sentence, & may 
thereupon deal with it as such. — R. v. Towers 
(1929), 21 Cr. App. Rep. 74, C. 0. A. 

5624a. .] — Where an application has 

been adjourned for allegations by applicant 
to be investigated, the ct. may exception- 
ally on the hearing of the application allow 
the time of custody to run for sentence. — 
R. v. Sykes (1930), 22 Cr. App. Rep. 84, 
0. O. A. 

5628a. Not where delay due to misstatement 

of appellant.] — The ct. will not permit 
. sentence to run from the date of conviction 
# when the period between conviction & the 
hearing of the appeal has been prolonged 
through the mis-statement of applt. — R. v. 
Westlake (1920), 15 Or. App. Rep. 100, 
C. C. A. 

5628b. Consecutive sentences — One quashed.] 

— (1) When consecutive sentences have been 
passed on two convictions & the ct. 
quashes one of them, it may allow the 
sentence for the other to run from the date 
of conviction. 

In summing-up larceny & obtaining credit 
by fraud must be carefully distinguished. — 
R. v. Lee (1930), 22 Cr. App. Rep. 85 
O. C. A. 

5628c. Fresh evidence heard — Appeal dis- 

missed.] — R. V . Medcraft (1931), 23 Cr. 
App. Rep. 116, C. C. A. 

5628d. Sentence of penal servitude — Sentence 

of preventive detention set aside.] — R. v. 
Tauman (1931), 23 Cr. App. Rep. 125, C. C. A. 
5629a. Sentence runs from session In which con- 
victed — Although passed in later session.] — 
Sentence generally runs from the date of the 
first sitting of the ct. of trial, at whatever 
date it may be passed. — R. v. Roberts 
(1929), 21 Or. App. Rep. 69, O. O. A. 

5629b. No power to antedate beyond com- 

mencement of sessions.] — Sentence cannot 
be antedated beyond the first day of the 
sessions in which it is inflicted. — R. v. 
Crockett (1929), 21 Cr. App. Rep. 164, 
C. C. A. 

5629c. .] — The ct. below cannot ante- 

date a sentence before the first day of the 
sessions. — R. v. Hatch (1930), 22 Cr. ’App. 
Rep. 83, C. C. A. * 

5629d. Sentence ordered to run from passing of 
sentence — Abnormal delay in preparing trans- 
scripts for court.] — R. v. Meyrick, R. v. 
Ribufft (1929), as reported in 21 Cr. App. 
Rep. 94, 0. O. A. 


PART XIV. SECT. 4 , SUB-SECT. 2. — A. 

ag. Functions of Court of Criminal 
Appeal.) — It Is one of the functions of 
a Ct. of Criminal Appeal to standardise 
so far as possible the penalties imposed 
by ota. of first Instance. .A Ct. of 
Criminal Appeal does not interfere 
to reduce a penalty unless it is exoessive 
or awarded upon some erroneous 
principle. When there has been a 


manifest departure from “ customary 
penalties imposed in other cts.* v in 
respeot of Use offences. It is the duty 
of the Ct. of Criminal Appeal to 
examine the oaae St to pass upon the pro- 
priety of the particular penalty, St for 
that purpose upon the propriety of the 
standard suggested by the customary 
penalties. — W ad* e. Trotter, (1934] 
S.A.S.R. 82.— AUS. 
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sk. Sentence of five years — Driving 
oar while intoxicated — Manslaughter .} — 
Appeal against sentence of five years, 
applt. having been found guilty on a 
charge of driving a motor vehicle while 
intoxicated or recklessly St by doing so 
causing death St thereby being guilty 
of manslaughter. Appeal dismissed.— 
R. v. Aumuller, 11958] 2 W. W. R. 
344.— CAN. 



VoL XIV. — Criminal Law. Oases 5648a-8792a. 


5648a. .] — R. t>. Turkington, No. 5965ft, 

post* 

5678a. .] — The ct. will, if it thinks fit, 

hear a plea of insanity even though it was 
not raised at the trial. — R. v. Oakham (1925), 
18 Cr. App. Rep. 163, C. 0. A. 

5680a. .1 — Applt. was convicted on a count 

of an indictment in the following terms : 
“ Statement of offence. Driving motor 
vehicle in a manner dangerous to the public, 
contrary to Road Traffic Act, 1930 (c. 43), 
s. 11 (1). Particulars of offence. Charles 
Wilmot ... on a certain road ... in the 
county of Lincoln, drove a motor car reck- 
lessly, or at a speed or in a manner which 
was dangerous to the public, having regard 
to all the circumstances of the case, including 
the nature, condition & use of the road, & 
the amount of traffic which was actually 
at the time, or which might reasonably have 
been expected to be, on the said road.” 
Applt. was represented by counsel at the 
tidal, but no objection to the validity of 
the count was taken until after verdict : — 
Held : the point with regard to the validity 
of the count was one which under the old 
practice could have been taken on a writ of 


error A, although it had not been taken at 
the trial, the ct. were bound to allow it to 
be raised on appeal. As the count charged 
several offences in the alternative, it was 
bad for duplicity, & the conviction must be 
quashed. — R. v. Wilmot (1933), 149 L. T. 
407 ; 97 J. P. 149 ; 49 T. L. R. 427 ; 77 
Sol. Jo. 372 ; 31 L. G. R. 189 ; 24 Cr. App. 
Rep. 63 ; 29 Cox, 0. 0. 652, 0. 0. A. 

5789a. 8* P. R. v. Hatch & Smith (1928), 20 Or. 
App. Rep. 181, 0. 0. A. 

5746. Add. Annotation: — Retd. R. v. Littleboy, 
[1934] 2 K. B. 408. 

5783a. Not evidence of appellant.] — R. v. Med- 
craft (1931), 23 Or. App. Rep. 116, 0. 0. A. 

5783b. Medical evidence — Cause of death.] — Con- 
viction of murder quashed after the ct. had 
heard fresh medical evidence as to the cause 
of death, the ct. emphasising the fact that 
such reception of fresh evidence was to be 
regarded as wholly exceptional. — R. v. 
Harding (1936), 25 Cr. App. Rep. 190, 
C. C. A. 

5792a. Fresh evidence proving Impossibility 

of guilt.] — R. v. Binnby (1935), 79 Sol. Jo. 
419, C. 0. A. 


PART XIV. SECT. 5, SUB-SECT. 1.— A. 

6680 v. .] — The ot. hearing an 

appeal is not warranted in weighing 
probabilities Sc substituting its view 
for that of the Jury, to which the 
greatest weight must still be given. — 
R. v. Db Bruoe. [19241 4 D. L. R. 496 ; 
65 O. L. R. 607. — GAN. 

6680 vi. .] — R. e. Burke (1924), 

44 Can. Crina. Cas. 205.— CAN. 

6680 vii. .] — A ot. of appeal will 

not retry oases upon issues which have 
properly been left to the jury, & the 
fact that the Jury might properly have 
found the other way is In itself no 
justification for interfering with a ver- 
dict. — R. v. Settle (1932), 5 M. P. R. 
142 ; 58 O. O. C. 152.— CAN. 


PART XIV. SECT. 6, SUB-SECT. 2.— A. 


5666 I. Insanity .) — At the trial 

of accused for murder there was, in the 
et.*s opinion, evidence which, had the 
point been taken, would of necessity 
have raised in the mind of the trial 
judge a doubt whether accused was 
then, on aooonnt of Insanity, capable 
of oonduoting his defence : bnt tbe 
point was not brought to the attention 
of the trial judge, Sc the course pre- 
scribed by Criminal Code, s. 967, was 
not adopted t — Held : the omission 
of counsel ought not to deprive accused 
of the right given him by the sect. & 
" — directed. — R. t>. Williams, 

D. L. R. 343 ; 50 Con. Crim. 
: 63 O. L. R. 191.— CAN. 
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6666 ii. .] — R. v. Smith, 

(1936] 1 W. W. R. 67 ; 1 D. L. R. 717 ; 
65 Can. C. C. 231.— CAN. 


PART XIV. SECT. 6, SUB-SECT. 2.— 0. 

•b. Objection to conviction on ground 
of defect in information .3 — R. t». 
Boutilier (N. S.) (1928), 50 Can. Crim. 
Oa a. 188.— CAN. 

PART XIV. SECT. 6, SUB-SECT. 8. 

f t What amounts to. 1 — The 

trial Judge prepared, two or three 
months after the trial, a certificate 
containing a number of statement* 
made by him in answer to a corre- 
sponding number of objections to his 
charge which formed the ground* of 
appeal & stating, according to his 
reooUeetlon, that m tact his direction 
was precisely the contrary of that 
wiKwfod:— Held.- such certificate of 
the trial Judge was not a report within 
1020 Criminal Code : it did not 


contain the Judge's " notes of the trial ’ 
nor was It a " report giving ills opinion 
upon the case or upon any point arising 
in the case.** — Baron «. R., [1930] 
S. C. R. 194 ; 2 D. L. R. 945 ; 53 Can. 
C. C. 154 ; revsg. 47 Quo. K. B. 371.— 
CAN. 

PART XIV. SECT. 6, SUB-SECT. 1. 

sd. In Ireland .] — Fraction & pro- 
cedure, as to applications to allow fresh 
evidence on appeal, laid down by the 
Ct. of Criminal Appeal. — A.-U. v. 
M'Gann, [1927] I. R. 503 — IR. 

PART XIV. SECT. 6, SUB-SECT. 2. 

sf. Conviction improper — Claim to 
substitute sentence for lesser offence — 
Leave to obtain further evidence — Con- 
fined to lesser offence .] — Where on an 
appeal from a conviction for unlaw- 
fully having carnal knowledge of a 

f lrl 14 years of age. It appeared that 
he accused had not been properly 
convicted, but there being no majority 
of the ct. in favour of directing a new 
trial, the Crown asked the ct. to pro- 
ceed under Criminal Code, s. 1916 (2), 
& substitute a sentence for indecent 
assault, whereupon the accused’s 
counsel moved for leave to obtain Sc 
present new evidence from one Z„ 
who would have been a compellable 
witness at the trial : — Held : such leave 
should be granted, tbe additional 
evidence to be confined to the charge 
of indeoent assault, & the hearing of 
the appeal should stand over until 
further order. Sc, In the meantime, 
the evidence ot said witness should be 
taken before the registrar of the 
Supremo Ct. Sc forwarded by him to 
the registrar of the Ct. of AppeaJ. — 
R. v. Shumarin (B. C.), [1928] 1 
W. W. R. 300.— CAN. 

PART XIV. SECT. 6, SUB-SECT. 3. 

6740 ill. .} — An application must 

be refused, where the person whom it 
was sought to call had been present in 
ot. at the time of the trial & available 
to be called by accused or his counsel 
if they desired to do so. — R. v. Cronan 
( 1924), 41 Can. Crim. Cas. 320; 57 
N. S. R. 25.— CAN. 

6766 U. .] — The defence having 

been permitted for the purpose of 
securing a new trial to read the affidavit 
of one who it oontended should have 
been called as a witness by the prose- 
cution: — Held : the omission to call 
such witness did not result in such a 
mlsoarriags of Justice, or the possibility 

an 


of it, as to warrant a now trial. — R. v . 
Gallagher, [19241 4 D. L. R. 1059; 
3 W. W. R. 357.— CAN. 

6766 Hi. .1 — R. v . Chow Kee 

(1929), 42 B. O. R. 67— CAN. 

»t. No opportunity of cross-examining 
former witness on statement at trial .) — 
R. v. Vyr (1925). 44 Can. Crim. Cas. 
249 ; [19251 3 W. W. R. 100.— CAN. 


»w. On recommendation of Minister 
of Justice .) — Ontario Ct. of Appeal 
will ro-opon a conviction for conspiracy 
to defraud tho Govt., on rooommenda- 
tion of tho Minister of Justice, after 
11 years for tho purposo of reviewing 
the case on new evidence. — R. «. 
Jarvis (1936), 66 Can. C. C. 20.— CAN. 


PART XIV. SECT. 6, SUB-SECT. 4. 

■v. Evidence material dr relevant to 
show verdict wrong .) — The purpose of 
the ct. in allowing applt. to lead 
additional evidence under Criminal 
Appeal (Scotland) Act, 1926, s. 6 (5), 
Is to give him an opportunity of show- 
ing that the verdict was pronounoed 
in the absence of matter material Sc 
relevant to lead to a contrary result. — 
Slater v. H.M. Advocate, [1928 J 
8. O. (J.) 94.— SCOT. 


PART XIV. SECT. 6. SUB-SECT. 6. 
m. Read now “ 6798 1.** 

6793 li. .) — R. v Hublby 

(1925), 57 N. S. R. 537.— CAN. 

6793 111. Evidence not incom- 

patible with evidence at trial.) — R. v. 
Adore (1930), 54 Can. O. O. 211. — 
CAN. 


PART XIV. SECT. 7, SUB-SECT. 1. 

p I. Criminal Appeal ( Scotland ) 

Act , 1926 (c. 15).]— The Ct. of Criminal 
Appeal is not a ot. of review in the 
sense in which that term Is used in 
civil procedure ; It cannot upset a 
verdict merely because it disagrees with 
the view either of tbe evidence or of 
tbe credibility of the witnesses on 
which it proceeded ; it cannot interfere 
unless it thinks the verdict unreason- 
able. Tho tost of unreasonableness 
is similar to that applied to verdicts 
obtained in civil jury trials, vis., was 
the verdict so flagrantly wrong that no 
reasonable Jury, acting honestly under 
proper direction, ooula have given It. — 
Webb v . H.M. Advocate, [1927] 
8. C. (J.) 92.— SOOT. 

p u. .] — Held: an appellate 

ct. could not, under Criminal Code 



Omm 580te— 5816b. English and Empire Digest Supplement. 


5800a. Conflicting medical views.] — The mere fact 
that conflicting medical views of the evidence 
in a case were put before the jury is not a 
ground for granting leave to appeal. — R. v. 
Thorne (1025), 69 Sol. Jo. 498 ; 18 Cr. 

App. Rep. 186, O. O. A. 

5802a. Unsatisfactory identification.] — Conviction 
quashed. — R. v. Hitchcock (1026), 10 Or. 
App. Rep. 181, 0. 0. A. 

5802b. Photograph of accused published In news- 
paper.] — R. v. Morrison (1911), 6 Or. App. 
Rep. 150, 0. 0. A. 

5802c. Insanity — Supervening after trial.] — R. 
v. Driscoll A Rowlands (1928), 20 Or. App. 
Rep. 161, O. 0. A. 

5802d. Illegal committal — Conviction quashed.] — 

R. v . Gbb, R. v . Bibby, R. v. Dunscombe, 
No. 1720a, ante. 

5805. Add. Annotations: — Apld. R. v. Disney 
(1938), 49 T. L. R. 284 ; R. v. Wilmot (1933), 
97 J. P. 149. Refd. R. v. Friend (1030), 22 
Or. App. Rep. 180. 


5806. Add. Annotation — Refd. R. v. Oleghom, 
[1938] 3 All R. R. 898. 

5806a. Indictment alleging offence under 

repealed section of statute,]— -Where a person 
Is convicted on an indictment framed under 
a repealed section of a statute, the Ot. of 
Criminal Appeal will quash the conviction. 
— R. v . Taylob (1924), 98 L. J. K. B. 912 ; 
88 J.P. 152 ; 40T.L. R.886 ; 69 Sol. Jo. 12 ; 22 
L. G. R. 681 ; 18 Or. App. Rep. 105, 0. O. A. 

5807. Add . Annotation: — Apld. R. v. Wilmot 
(1933), 97 J. P. 149. 

5816a. — 7 - .1 — If a judge has distinctly reached the 
conclusion that the case against a deft, is 
merely one of suspicion, he ought to with- 
draw it from the jury. — R. v. Johnson 
( 1928), 21 Or. App. Bop. 66, 0. 0. A. 

5816b. .] — If the ct. is of opinion that at the 

close of the case for the prosecution there is 
no evidence to go to the jury it will, in the 
absence of evidence of such evidence from the 
defence, quash a conviction. — R. v. Hoch- 
* olios (1929), 21 Or. App. Rep. 161, O. O. A. 




s. 1016 (2), substitute for the con- 
▼lotion under a. 405 a conviction under 
0 . 406. — R. v. Leroux. [1028} 8 
D. L. R. 688 : 60 Can. Crim. Caa. 62; 
62 O. L. R. 336. — CAN. 

p 111. .] — Applt. waa tried for 

murder by intentionally causing the 
death of another native. He waa oon- 
victed by the Additional Sessions judge 
6c four assessors of oulpable homicide 
not amounting to murder, ft was 
sentenced to a term of rigorous imprison* 
ment. The Govt, applied for a revision 
of the judgment, & the High Ot. altered 
the conviction to one of murder ft 
sentenced the applt. to death : — Held : 
on an application for revision, as dis- 
tinguished from an appeal, the High 
Court had no jurisdiction to oonvert 
the finding of an acquittal of murder 
Into one of oonviotion ft to sentence 
the man to death. — Kishan Singh v, 
R. (1928), 44 T. L. R. 690, P. 0.— 
IND. 

p R. e. Riwmt (1980), 63 

Can. O. 0. 196.— CAN. 

v. .] — R. e. Henderson 

MM. P. R. 277.— CAN. 

q 1. .}—-On an appeal, from a 

oonviotion for theft, based on the 
ground that a statement made by the 
trial judge when Imposing sentence 
indicated that he entertained reason- 
able doubt of the accused's guilt: — 
Held: taking the judgment as a whole, 
the oontention could not be supported, 
ft the appeal should be dismissed. — R. 
v. Walker, [19311 1 W. W. R. 584; 55 
Can. 0. 0. 102 ; 25 Alta. L, R. 336. -CAN. 

b 1. * Deft, was tried on an 

indlotment oharging commission of an 
offonoe ft was convicted of an " attempt 
to oommit " that offenoe : — Held ; the 
evidenoe was sufficient to sustain the 
verdict, ft his appeal must be dismissed. 
— R. t>. Ging (1924). 67 N. S. R. 196. 
—CAN. 

bit. — Where accused Is 

charged with having committed a crime 
at a named place in a named county ft 
province, ft a place with suoh name is 
referred to in the evidenoe at the trial, 
the fact that there is nothing in the 
evidenoe to Bhow that the plaoe is 
within suoh county orprovinoe: — Held : 
not such an omission as to give ground 
for an appeal. — R. t>. Payettb,J1925] 
1D.L.R. 112 ; 11924] 8 W. W. it M3. 
—CAN. 

bill. .] — Where the Crown's 

oaso was founded on the evidenoe of a 
very young child, who contradicted 
herself on the vital point in the trial, ft 
on several minor matters : — Held : a 
oonviotion founded on snob evidence 


could not be sustained. — R. v. Gibone 
(1925), 34 B. C. R. 554.— CAN. 

biv. .] — R. v. MoKbnedb (1926), 

58 N. S. R. 464.— CAN. 

b v. .1 — Findings of the ot. or a 

jury on questions of fact are only to be 
set aside where the findings are obvi- 
ously ft palpably wrong, or are un- 
reasonable ft cannot be supported by 
the evidenoe. — R. v. M. (1926), 46 Can. 
Crim. Gas. 80 ; 58 N. S. R. 512.— CAN. 

b vi. .] — Appeal dismissed. — 

R. v, Davidson (1926), 47 Can. Grim. 
Oas. 80 ; 69 N. S. R. 179.— CAN 

b vll. .1 — Appeal dismissed. — 

R. v, Nicholson (102?)l47 Can. Crim. 
Oas. 113 ; 59 N. S. R. 323.— CAN. 

b Till. .] — Appeal dismissed. — 

R. v. Haddad (1927), 47 Can. Crim. 
Oas. 163 ; 69 N. S. R. 187.— CAN. 

b ix. .} — Otroumstanoes in which 

an appeal against a oonviotion for 
forgery, by making interlineations in 
a document, was allowed. — R. v. 
Zerbbko (Sask.) (1927), 48 Oan. Crim. 
Cas. 87.— CAN. 

b x. Variance between evidenoe 

<& charge — Am to date of offence .] — 
Oonviotion quashed. — R. v, Davies 
(Alta.), [1927] 2 W. W. R. 605 ; 49 
Oan. Crim. Oas. 86. — OAN. 

b xi. .] — The Ot. of Criminal 

Appeal quashed a verdict ft sentence, 
where the evidenoe was defective In 
some important respects, ft the evi- 
denoe, suoh as it was, waa not presented 
to the jury in suoh a way as to bring 
sufficiently dearly before them the 
questions they had to determine. — 
A.-G. *. Smith, [1927] I. R. 564.— IR. 

b xli. .}— If the evidenoe Is 

sufficient to justify a oonviotion, ft 
the jury are properly directed, the Ot. 
of Appeal cannot Interfere with their 
verdict because in the opinion of the 
presiding judge it 1b based on evidenoe 
which was untrustworthy ft ought not 
‘ ~ >. Thomas 
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to have been aooepted. — R. e. 

(1928), 28 a R. N. S. W. 490 i 
N. a W. W. N. 146.— AU». 

•i. Court may reduce eenten __ 
Although no appeal from sentence.} — 
R. e. MusGKAVK (N. S.) (1926), 46 
Cam Crim. Oas. 45. — CAN. 

Non-indictable offence tried ae 
“ Thompson, 

Oan. Oim. 
CAN. 

sw. Conviction not in form required 
by JH—Omieeion of order for forfeiture,) 
—Deft, was oonvfc&d by a district 
justice of an oftanoe under Stefesrles 
Act, 1924, but the district justice 
omitted to order a forfeiture of tbs fish 
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as required by the Act: — Held: the 
omission invalidated the oonviotion. — 
Tangney v. District Justice fob 
County of Kerry, (19281 1. R. 358. — 
IR. 

■b. Interference with jury — Com- 
mittal for contempt — Prisoner not preju- 
diced.] — R. v . Stewart (1930), 2 
M. P. R. 400.— OAN. 

PART XIV. SECT. 7, SUB-SECT. 3. 

5811 iv. .1 — Oonviotion quashed 

since evidence at trial was purely 
circumstantial ft equally consistent 
with guilt or innocence. — R. v . Comb a, 
fl938] O. R. 200; affd., [19381 S. C. R. 
396.— CAN. 

PART XIV. SECT. 7, SUB-SECT. 4. 

5824 v. .1- -ft. v. Berger, 

[19251 2 D.L.K. 237 ; 3 Can. Crim. 

Cas. 301.— CAN. 

5824 vi. .1 — Delta, were 

convicted of the offences of conspiring 
to defrand a city eorpn. of money due 
to the eorpn . for taxes: — Held: an 
inference of guilty knowledge or 
belief could not properly be drawn 
beyond all reasonable doubt, ft with 
suoh degree of certainty as would 
warrant the convictions, which were 
accordingly quashed.— R. v. Epstein. 
R. v. Walker. R. t>. Spbbon (1925), 43 
Can. Crim. Oas. 348 ; 66 O. L. R. 
587.— OAN. • 

5824 vil. .]— Deft, was 

convicted of rape: — Held: having 
regard to the evidence, the verdict was 
unreasonable ft oould not be supported 
ft must be set aside. — R. r. Hurley 
(1925), 58 N. 8. R. 118.— OAN. 

5824 viU. .J— R. r. Wah 

Sing Ohow (B. O.) (1927), 48 Oan. 
Grim. Oas. 144.— CAN. 

5824 ix. .h-ffeM .• a 

finding that deft., while Intoxicated, 
was in oharge of a motor-vehicle, did 
not justify a oonviotion for driving 
while Intoxicated, nor oould deft, be 
convicted of the alternative offence, 
for Criminal Code, s. 285 (4), cannot 
apply to a vehicle whlah Is out ot com- 
mission ft cannot be operated by Its 
own power. — R. a. Higgins, [1929] 1 
D. Is. R, 269 : 50 Can. Crim. Cm. 381 ; 
68 O. I*. R. 101.— OAK. 


-.1— R* o» J ., 

L929J 1 W. W. R. 42* ; 52 Oan. Grim. 
Uas.72; 88 Man. L. K. 144.— GAM. 

5884 xL .] — Where on an 

appeal from a oonviotion by a Judge 
without a Jury it was apparent thai the 
ufldmoe of one or both of the two 
for the Grown wi 



VoL XIV.— Criminal Law. Omm 6840*— -6878a. 


5840*. — .] — R. e. DamBEUS (1027), 20 Or. 

App. Hep. 127, C. 0. A. 

5840b. . }—Ouiiviction quashed on the 

r und of there being no eviaenoe of guilt. — 
Tauman (1931), 23 Or. ApprBep. 44, 
O. O* A. 

58400 . .} — The ct. will quash a eon 

viction founded on mere suspicion. — R. v. 
WALLACE (1931), 75 Sol. Jo. 459; 28 Or. 
App. Hep. 82, 0. O. A. 

5840d. .} — There ought not to be a con- 

viction when the evidence is equally con- 
sistent with innocence & guilt. — R. v. Book- 
binder (1931), 23 Or. App. Rep. 59, 0. 0. A. 

5840e. .] — R. v. Carter (1981), 23 Or. 

App. Rep. 101, 0. O. A. 

5845a. .] — This case turned on the 

• TWAnriftf in which the witnesses gave their 
evidence ; there was a proper direction to 
the jury, A the ct. does not see that it can 
interfere with the verdict without substituting 
itself for the jury, which was the proper 
tribunal to decide the matter (Pickford, J.). 
— R. v . Hancox (1913), 29 T. L. R. 331 ; 
8 Or. App. Rep. 193, 0. 0. A. 

5850. Add. Annotation : — Retd. R. v. Rice (1927), 
20 Or. App. Rep. 21. 

5850a. .] — The exercise of the juris- 

diction under Criminal Appeal Act, 1907 
(o. 23), s. 4, depends on the circumstances of 
the particular case, whatever may be the 
opinion of the judge who tried it. — R. v. 
Rice (1927), 20 Or. App. Rep. 21, O. 0. A. 

Annotation Reid. B. v. Davidson (1927), 20 Cr. App. Rop. 06 

5850b. .] — R. v. Davidbon, No. 3129b, 

ante . 

5855a. Conviction of one co-defendant quashed— 
Quashing conviction of other oo-defendant.] — 
As a general rule if the conviction of one of 
two defts. only for conspiracy is quashed, 
that of the other will be quashed. — R. v. 
Hillman (1981), 23 Or. App. Kep. 63, 0. 0. A. 
5856a. .] — R. v. Richards, No. 6230a, post . 


5856b. .] — Conviction quashed on the grounds 

of non-direction A of receipt of inadmissible 
evidence. — R. v. Howarth (1926), 19 Or. 
App. Rep. 102, O. O. A. 

5856c. .} — R. v . Berry (1926), 19 Or. App. 

Rep. 113, 0* 0. A. 

5858. Add. Annotations .* — Consd. R. v. Tidmarsh 
(1981), 23 Or. App. Rep. 79. Reid. R. v. 
Porter (1935), 25 Or. App. Rep. 59 ; R. v. 
Slender, [1938] 2A11E. B, 387. 

5859* Add. Annotations — Reid. R. v. Porter 
(1935), 25 Or. App. Rep. 69 ; R. v. Oohen, 
[1938] 3 All E. R. 380. 

5868. Add. Annotation : — Retd. Maxwell v. Director 
of Public Prosecutions (1934), 161 L. T. 477. 

5863a. .] — It is a misdirection, on a 

charge of obtaining credit by fraud, that the 
jury may consider other cases of alleged 
stealing, which have not been established in 
evidence. — R. v. Hill (1930), 22 Or. App. 
Rep. 54, O. 0. A. 

5867. Add. Annotation : — Dlstd. R. v. King (1927), 
20 Or. App. Rep. 168. 

5370a. .1 — Convictions quashed on the 

ground of evidence of previous convictions 
having been wrongly admitted. — R. v. 
G raham , R. v. Anderson (1024), 18 Or. 
App. Rep. 8, 0. 0. A. 

5370b, J— R. v. King (1927), 20 Or. 

App. Rep. 158, O. 0. A. 

5870c. Disclosed by prisoner.}— R. v. 

Guerin, No. 2840a, ante. 

5870d. Evidenee of bad character.]— R. v. 

Fleming, No. 6106a, post. 

5873a. .] — R. v. Haslam, No. 2839a, ante. 

5873b. Evidence by witnesses on abandoned 

charge.] — R. v. Dunnico (1931), 23 Or. App. 
Rep. 77, 0. 0. A. 

5876a, .] — (i) it is the duty of counsel 

for the prosecution before opening to acquaint 
themselves with the contents of the indict- 
ment. 


te in direct oonflict with that of two of 
the defence witnesses, one of whom at 
least was a completely disinterested 
witness : — Held : the charge had not 
been proved beyond a reasonable 
doubt & the oonviction was quashed.— 
B. v. Slum, [1929] 3 W. W. B. 387 ; 1 
D. L. R. 605 ; 52 Can. 0. O. 174 ; 38 
Man. L. R, 325.— CAN. 

5824 xli. .] — Appeal from a 

conviction for shooting with Intent to 
do grievous bodily harm allowed & the 
oonviction quashed on the ground that 
on the eviaenoe for the Crown there 
was grave doubt as to the identification 
of applt. (one of two aooused tried 
Jointly) as one of those who took part 
in the crime & the jury had not given 
him the benefit of it.— R. v. Hayduk, 
[19351 2 W. W. R. 513 ; 4 D. L. R. 
419; 64 0an.0.0. 194; 43 Man. L. R. 
209.— CAN. 

1 l < Evidence rircwm- 

sUmtial only.}— R. v. You Yrntx (Ont.) 
(1929), 52 Gan. Orim. Oas. 800. — CAN. 

1 u. Criminal Code , 1927, 

s. 1014.1 — On an appeal from a con- 
viction for murder, held that the case 
fell within sect. 1014 of the Criminal 
Code in that the verdict was one which 
could not be supported by the evidence, 
^ therefore, must be set aside. There 
being no mfeoa of a new fatal or a 
’fisdict of manslaug hter, the con- 
viction was quashed. — R. v. Najd*- 
aa* w._r._6°4jl oetjm. 


I Man. 1 1 . R. 509.— CAN. 


6848 viii. . j— R. v. Nichol- 

son (1926), 47 Gan. Grim. Oas. 113; 
59 N. S. R. 323.— CAN. 

6843 ix. .1— R. v. Mat 

(Saak.), [1927] 1 D. L. R. 763; 47 
Gan. Grim. Oas. 118.— CAN. 

6843 x. .] — Where the 

evidence in a criminal oase is purely 
circumstantial Sc the Jury has been 
properly instructed within the rule 
as to the value of circumstantial 
evidence, the verdict of the jury 
finding the aooused guilty Is equivalent 
to % finding that, in the minds of the 
Jury, the inferences to be drawn from 
the evidence were consistent with the 
guilt of the accused A inconsistent 
with any other reasonable conclusion, 
i.e. t with the absenoe of guilt. Like- 
wise, an appellate ct. could also decide, 
on the evidence, whether the facts 
were such as to be equally consistent 
with the innooenoe as with the guilt 
of the aooused, & accordingly quash 
the verdict. But, before this ct,, 
when the accused does not urge any 
ground of complaint against the 
direction of the trial Judge 8c the 
evidence is such that the Jury might, 
8c could, legally & properly draw an 
inference of guilt, as hold by the 
appellate ct.. It is not for the ct. to 
decide whether the Jury ought or not 
to have inferred that, the aroused was 


*y. — F raser 


240.— CAN. 


v. R., [1936] S. O. R. 
. 463 ; 66 Can. O. O. 


•x. Conviction for offence not charged 
in summon*.) — Halifax Oorpn. v. 
O ’Connor (1882), 15 N. S. R. (3 R. 
& G.) 190.— CAN. 

PART XIV. SECT. 7, SUB-SECT. 6. 

6856 vii a. S. P. R. v. OB in Chong 
(1921), 29 B. O. R. 527.— CAN. 

6866 XVi. .] — R. V. ORTYN8KY, 

319; 21 Saak. L. R. 448.— CAN. 

s (p. 622) l. IrregutarUUe at 

former trial— Prosecution for perjury.)— 
The ot. can take into consideration 
circumstances 8c irregularities as to evi- 
dence, which ocourred not at the trlal, 
the verdiot at which is In appeal, but 
at a former fatal where the perjury for 
whloh accused has-been convicted was 
alleged to have been committed.— 
RrSTctoSLBNSKI, 11924) 1 w. w. R. 
82 ; 41 Can. Grim. Oas. 195. — CAN. 

Barclay (Onta [19301 1JD. L- R. 489 j 
62 Can. Grim. Oas. 134. — CAN. 

k(p. 524)1. ^vidctu^^prffUms 

had character .} — CASSIDY v. R., J19811 
4D. L. R. 192 ; 56 Gan. O. O. 194.— 
CAN. 

s (p. 526) L Admission of eon* 

fession — No prejudice. }— R. v. Bar* 
SaxTHoSOI IILL. R. 489 ; 62 Gan. 
n. a. 184. — CAN. 
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Cases 5878a— 5919. English and Empire Digest Supplement. 


(2) Where a statement prejudicial to a 
risoner with regard to his previous record 
as been inadvertently made to the jury by 
a witness, & counsel for the prisoner applies 
for the trial to be started afresh, the ct. ought 
to begin the trial again before a new jury. 

A prisoner, who was charged upon two 
indictments, was given in charge to the jury 
upon one indictment, but, owing to a mis- 
understanding, evidence was admitted which 
was relevant only to the other indictment. 
In the course of the trial a witness for the 
prosecution stated in answer to a question 
put to him in cross-examination that he had 
been in the prisoner’s house while the latter 
was away in prison. Counsel for the prisoner 
objected & applied for the trial to be started 
afresh, but his application was refused & the 
prisoner was convicted : — Held : the con- 
victed must be quashed. — R. v. Peckham 
(1936), 164 L. T. 276 ; 100 J. P. 69 ; 62 T. L. R. 
169 ; 79 Sol. Jo. 989 ; 26 Cr. App. Rep. 125 ; 
34 L. G. R. 1 ; 30 Cox, C. 0. 363, C. C. A. 

Annotation ? — As to (2) Consd. It. v. Firth, [1938] 3 All E. It. 

783. 

6877a. .] — R. v. Homer (1920), 19 Cr. 

' App. Rep. 118, C. O. A. 

5877b. Statement prior to trial In hearing of 

• Jury.] — Before the trial of applt., in the 
presence & hearing of the jury who were to 
try her, counsel appearing for her son, who 
had been put up for sentence on another 
charge, Btated by way of mitigation that his 
client was the son of a notorious shoplifter. 
In the summing up at applt.’s trial the jury 
were warned to disregard that statement : — 
Held : in view of the above disclosure with 
regard to applt.’s character, the proper course 
would have been to adjourn the case of the 
applt. & try it before another jury, & in the 
circumstances the conviction must be quashed. 
— R. v. Palmer (1936), 25 Cr. App. Rep. 97, 
O. C. A. 

5884. Add. Annotation : — Refd. Godman v. Times 
Publishing Co., [1926] 2 K. B. 273. 

6887, Add. Annotations : — Refd. R. v. Dunkley 
(1920), 134 L. T. 032 ; R. v. McLean (1920), 
134 L. T. 040; R. v. Pollinger (1930), 22 
Or. App. Rep. 75. 

5906. Add. Annotation : — Consd. R. v . Baldwin 
(1925), 133 L. T. 191. 

5910a. .}-—(! ) Rejection of evidence 

legally admissible may be ground for quash- 
ing a conviction. (2) The prosecution, 
senible, should put in at the trial all docu- 


ments pit in below. — R. v. Thomas (1931), 
23 Or. App. Rep. 80, 0. 0. A. 

5910b. .] — Applt. was charged with 

incest with his daughter B. The case for the 

S rosecution rested mainly on the evidence of 
l. & her younger sister I. The defence was 
that the charge was a fabrication, & that the 
children had been schooled by their mother, 
with whom applt. was on bad terms, into 
giving evidence against him. Applt. had 
some months previously been convicted of 
indecent assault on B. before a ct. of summary 
jurisdiction. Counsel for applt. put to each 
of the children in turn the suggestion that 
each of them had admitted to another person 
that their mother had told them what to 
say in evidence on that occasion, & that their 
evidence was not true. Each of the children 
denied this suggestion, & counsel for applt. 
sought to call the two persons to whom the 
alleged admissions were said to have been 
made. The judge refused to admit their 
evidence, on the ground that the above 
* questions had been put to the children 
solely for the purpose of testing their credit : 
— Held : the questions were directed not to 
the credibility of the witnesses but to the 
very foundation of applt.’s answer to the 
charge, & the evidence of the two persons to 
whom the alleged statements had been made 
by the children ought to have been admitted. 
The conviction must, in the circumstances, be 
quashed. — R. v. Phillips (1930), 160 L. T. 
80 ; 101 J. P. 117 ; 30 Cox, C. C. 630 ; 36 
L. G. R. 30 ; 20 Cr. App. Rep. 17, C. C. A. 
5910c. Cross-examination as to credit dis- 

allowed.] — The legal representative of applt. 
at the ct. of trial was precluded from cross- 
examining the chief witness for the Crown, 
an accomplice, as to credit : — Held : the 
conviction must be quashed. — R. v. Hughes 
(1933), 24 Or. App. Rep. 62, C. C. A. 

6915a. .] — An inadequate summing up 

may be a ground for quashing a conviction. — 
R. v. Breed (1931), 22 Or. App. Rep. 100, 
O. 0. A. 

5915b. .] — If a direction to the jury 

treats as corroborative evidence that which 
is not in fact corroborative, the ct. may 
quash a conviction. — R. v. Phillips- ( 1924), 
18 Cr. App. Rep. 115, C. C. A. 

6919. Add. Annotation : — N.F. (It would be better 
to regard the case of Newman as a misprint, 
Lord Hew art, C.J.). R. v. Currell (1935), 25 
Cr. App. Rep. 110. 


PART XIV. SECT. 7, SUB-SECT. 6. 

t 1 . Cross-examination restricted .] 

— Applt., tho president of a stock - 
brokerage oo. & the owner of all its 
issued capital stock, was convicted 
for the theft of bonds Sc stocks belong- 
ing to seven different customers of the 
oo. The indictment also contained 
four counts charging theft from the 
oo. Sc conspiracy with B., T. Sc M., 
employees of the co., to defraud. 
These four counts were severed by the 
trial Judge Sc are still in abeyance : — 
Held : defence counsel’s right to cross- 
examine said B., T. Sc M., who were 
Crown witnesses, had been unduly 
restricted by the rulings of the trial 
judge. Sc there should be a new trial, on 
which the applt. was entitled, if he 
wished, to have a jury. — R. v . Ander- 
son, [1938] 2 W. W. R. 49 ; 8 F. L. J. 
(Can.) 85.— CAN. 

6909 I. Conviction quashed — Evidence 


for defence excluded .) — Winning r. 
Torrance. (19281 8. C. (J.) 79.— SCOT. 

sg. Evidence of ballistic expert .) — 
Crocket, J., took also the ground that 
the trial judge erroneously refused to 
allow a oertaln ballistic expert witness 
to state his opinion as to whether or 
not the bullet whioh caused the death 
had been fired from the revolver pro- 
duced. Rinfret, Lamont Sc Smith, 


C. 0. a 148.— CAN. 

PART XIV. SECT. 7, SUB-SECT. 7.— 
A. (a). 

a 1. .] — R. v. Averux, 

[19271 2 W. W. R. 310 ; 48 Can. Grim. 
Qm. 121 ; 21 Saik. L. R. 679.— CAN, 


a 11. .) — R. v. Cooper 

(Ont.), [1927) 4 D. L. R. 1093; 49 
Can. Grim. Gas. 87. — CAN. 

6920 ill. .1— Accused Sc one M. 

left a room in an hotel together, both 
intoxicated. On reaching* the rotunda 
of the hotel M. said to the night clerk 
“ I got hit in the eye, but the other 
feliow got worse than 1 did,” Sc the 
clerk saw that there was blood on both 
of M.*s hands. Immediately after 
they had left the hotel, a third man, 
who came to the hotel with them, was 
found dead Sc. in a battered condition 
in the room they had left. On appeal 
from the conviction of accused for 
manslaughter : — Held • there was non- 
direction amounting to misdirection 
In the charge of the judge, to the Jury, 
the result of whioh was that the 
strongest evidence In favour of accused, 
vis., M.*s appea ra n c e after coming out 
of the room Sc his statement of his 
actions, was not submitted to the 
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6988a. •] — R. v. Howarth, No. 6856b, ante. 

5926b* Sexual bffence.} — Applt. was charged 

on an indictment containing ten counts 
alleging carnal knowledge of three girls aged 
ten, eleven & twelve respectively during a 
period extending over a year. It was 
alleged that applt. committed the offences 
upon each of the girls in turn, while the other 
two kept watch. On four of the counts in 
the indictment there was no evidence against 
applt. beyond that of the particular girl on 
whom it was alleged that the offence had 
been committed. The judge, in his sum- 
ming-up, drew no distinction between the 
different counts, omitted to warn the jury 
as to the care they should exercise in accept- 
ing the evidence of young children, & failed 
to direct the jury that they ought to consider 
in the case of each girl whether she was to 
be regarded as a victim or as a participant 
in the offence : — Held : the summing-up was 
so inadequate as to necessitate the quashing 
of the conviction. — R. v. Bramhill (1933), 
24 Cr. App. Rep. 79, C. C. A. 

5926c. .] — Conviction of receiving stolen 

property quashed on the ground of non- 
direction on this charge in the summing-up, 
the ct. reiterating the rule laid down in 
R. v. Schama & Abramovitch , 11 Cr. App. Rep. 


45, at p. 49, that “ it is essential in cases of 
this character that there should be a careful 
& proper direction.” 

R . v. Newman, 9 Cr. App. Rep. 184, is not 
now to be relied upon as an authority that 
there may be cases of receiving where a care- 
ful summing-up is not essential. — R. v. 
Currbll (1935), 25 Cr. App. Rep. 116, 
C. C. A. 

5927a. .] — Where the defence is an 

alibi, the jury must be pointedly directed on 
the identification. — R. v. Phillips (1924), 
89 J. P. 16 ; 41 T.L. R. 190 ; 18 Cr. App. Rep. 
161, C. C. A. 

5927b. Direction as to time.] — R. v. Smith, 

No. 6066a, post . 

5927c. .] — Where an alibi is Bet up as a 

defence, the jury must be directed that if it 
fails they must consider the facts of the case 
on their merits. — R. v. Chew (1926), 19 Cr. 
App. Rep. 73, C. C. A. 

5927d. Contradictory statements by sole witness to 
identity.] — Where the only witness to identifi- 
cation of the accused has at one time ex- 
pressed doubt about his own correctness, the 
attention of the jury ought to be drawn to 
this fact. — R. v. McjLocklin (1930), 22 Or. 
App. Rep. 138, C. 0. A. 


Jury’s consideration as it ought, & 
there Bhould be a new trial. — R. v. 
Nicholson (1027), 49 Can. Crim. Oas. 
228 ; 39 B. C. R. 264. — CAN. 

6920 hr. .] — An indictment was 

{ >resented against three accused persons 
or breaking 8c entering Sc toe stealing. 
The trial judge left the case to the 
jury as being one of breaking Sc 
entering only, & did not point out to 
the Jury that it was, under Criminal 
Code, s. 575, open to the jury to find 
the prisoners, or some of them, guilty 
of stealing: — 2/ rid; this omission was 
in itself sufficient to amount to a 
miscarriage of justice. — R. v. Short, 
Grealey Sc Punt, [1928] St. R. Qd. 
246 ; 22 Q. J. P. 108.— AUS. 


6920 v. .] — On an appeal from 

a conviction on a trial for perjury on 
which an Interpreter had been em- 
ployed it was contended that the Judge 
In his charge to the jury had failed to 
refer to the fact that objection hod 
been taken by the defenoe counsel to 
the ability of the interpreter, & it was 
contended that this non -direction 
amounted to misdirection : — Held : 
since even had the judge placed the 
matter before the Jury they could not, 
as reasonable men. have concluded 
otherwise than that the interpreter was 
well qualified Sc had translated the 
accused’s answers correctly, the objec- 
tion could not be sustained. — R. v. 
Veriqin (No. 2), [1932J 2 W. W. R. 
491.— CAN. 

6920 vi. .] — Failure of the judge 

to instruct the jury that, in order to 
determine the zeal meaning of a written 
statement by accused, they were 
entitled to consider those parts of it 
which were exculpatory Sc explanatory 
of accused’s adverse admissions con- 
stituted a material non-direction tanta- 
mount to a misdirection necessitating 
a new trial. — R. t>. Jackson. £1933] 
O. R. 522 ; 60 O. C. O. 62.— CAN. 

_ «y. Direction alleged to be unfair .1 — 
R. v. Hum Kino, [19281 2 D. L. R. 
687 ; 49 Can. dim. Cas. 174; 60 
N. 8. R. 5.— CAN. 

_ **• Failure to direct jury how to dew 
dretmvUmtial evidence.) — R. e. Tm* 
b*auw. [19301 8 D. L. R. 312 ; 53 
gan. C. a 178 ; 1 M. P. R. 345.— 


so- Conflicting medical evidence .) — 


A new trial will be ordered when the 
conflicting medical evidence as to 
cause of death is not adequately ex- 
plained to the jury. — R. v. Kirk, 
[1934] 3 D. L. R. 642 ; O. R. 443 ; 62 
C. C. C. 19.— CAN. 


PART XIV. SECT. 7, SUB-SECT. 7.— 
A. (b). 

*b. Bigamy — Felonious intent .] — 
Where the trial judge directed tho jury 
that if accused intended to be married 
a second time, his first wife being 
alive to his knowledge Sc the first 
marriage being a lawful marriage, there 
was felonious Intent : — Held : this 
direction was right. — R. v. Kennedy, 
[19231 S. A. S. R. 183.— AUS. 

■o. Manslaughter — Criminal negli- 
gence.) — New trial ordered because the 
judge did not explain to the Jury the 
elements of the crime of manslaughter, 
Sc did not differentiate between the 
degree of negligence which is necessary 
to constitute criminal liability, Sc also 
because he did not tell the jury that 
they were justified in entering upon 
the inquiry as to the accused’s guilt of 
the offence of criminal negligence under 
sect. 284 only if they found the accused 
not guilty of the crime of manslaughter. 
— R. e. Merritt, fj 19331 4 D. L. R. 483 ; 
O. R. 786 ; 60 0. O. C. 295; affd., 
[1934] 1 D. L. R. 153 ; 60 C. C. C. 
304.— CAN. 

sd. Wounding — Intent.) — Accused 
was prosecuted under sects. 273 Sc 
274 of the Criminal Cede. The jury 
found him not guilty under sect. 273, 
having found the injury was caused 
“ without znalloious Intent.” The 
second count in the indictment was 
under sect. 274 which does not contain 
words making intent material. The 
judge in his charge to the jury said : 
*• the second count charges the accused 
with unlawful wounding only. . . . 
No question of intent involved there.” 
The jury convicted the accused under 
this count. On appeal, his counsel 
contended that intent was a funda- 
mental factor In the offence under 
sect. 274, although not specified as 
such Sc that the direction to the jury 
was misdirection: — Held: there was 
no misdirection 3c the appeal should be 
dismissed. — R. v. White, [1934] 2 
W. W. R. 513 ; 62 C. 0. 0776.— CAN* 


sf. Definition of criminal negligence.} 
— Where on tho trial of a charge or 
manslaughter arising out of the opera- 
tion of a motor vehiole the judge 
directed the jury that it was open to 
it, under soot. 951 of Criminal Code as 
amended by 1930 (o. 11), to bring in 
a verdict of criminal negligence. Sc 
the jury did find the accused guilty 
of criminal negligence : — Held : the 
direction was objectionable on the 
ground that the judge did not define 
criminal negligence. — R. v. Gud- 
mondson (1933), 60 C. C. C. 332. — 
CAN. 

•k. Murder .) — Where on the trial 
of a charge of murder the accused relies 
on provocation Sc drunkenness as 
grounds why the verdict should be 
manslaughter, not murder, the judge 
is not in error in charging the jury 
that, on account of the words ” to 
deprive an ordinary person ” in 
sect. 261 (2) of the Code, they should 
when determining the question of 

{ >rovocation make no more allowanoo 
or a man under the influence of liquor 
than for a sober one. But he should 
direct the Jury’s attention to those 
portions of the evidence which, if 
believed, might actually show pro- 
vocation by indicating that the 
accused was suddenly attacked by the 
deceased, since under said subsection 
the question whether any particular 
wrongful act or insult amounts to 
provocation is expressly one of fact 
for the jury. He should also instruct 
the jury that even if provocation, 
sufficient to deprive an ordinary person 
of the power of self-control, has been 
established to their satisfaction, they 
will then have to determine whether 
the accused had acted in the beat of 
sudden passion or from premeditation, 
&, if satisfied that he was intoxicated, 
they may take into account the fact 
that a man in such a condition is 
more susceptible to passion than ho 
otherwise would bo. - Moreover, in 
addition to telling them that the rigor 
of the rule as to the presumption of 
Intent has been relaxed to the extent 
that when a particular intent is of the 
essence of the crime, as it is in murder, 
drunkenness is an element to be taken 
Into consideration, so that if they found 
drink had made the accused incapable 
of the intent to kill they should return 
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5029a* .} — When in a trial for larceny 

asportation of documents has been proved, 
there must be a direction whether it took 
place ammo furandi or not. — R. v. Jones 
(1925), 19 Or! App. Rep. 89, 0. 0. A. 

5982a. By bailee — Intent to defraud.] — R. v. 

Moore, No. 8007a, ante. 

5982b. Shopbreaking.] — On an indictment 

for shopbreaking A larceny the jury should 
be informed of the various verdicts open to 
them on the evidence.— R. t?. Neville (1981), 
22 Or, App. Rep. 168, 0. 0. A. 

6982c. Breaking & entering — Breaking.] — R. v. 
Lloyd, No. 2889b, ante, 

5982d. .] — On an indictment charging 

breaking A entering, a breaking in law must 
be proved, A the jury must be distinctly 
charged on this point. — R. v. Brierlby 
(1924), 18 Or. App. Rep. 130, 0. C. A. 

6984* Add, Annotation : — Folld. R. v. Smith (1931), 
22 Or. App. Rep. 180. 

5980. Add, Annotation : — Folld. R. v. Smith (1931 ), 
22 Or. App. Rep. 180. 

5988a. .] — The gist of the crime of 

obtaining by false pretences is an intent to 
defraud : direction on this point must be 
* clear. — R. v . Renton (1925), 19 Or. App. 
Rep. 83, O. O. A. 

5988b. .] — On a charge of obtaining 

by false pretences there must be a direction 
on the issue of intent. — R. v. Kay (1925), 19 
Or. App. Rep. 42, 0. O. A. 

6988c. .] — On an indictment for obtain- 

ing by false pretences the jury must be 
explicitly charged that they should not 
convict unless they find an “ intent to 
defraud,** the legal purport of which should, 
except in the clearest cases, be indicated. — 
R* v. Smith (1931), 22 Or. App. Rep. 180, 
O. O. A. 

6988d. .] — It is a misdirection to suggest 

that evidence on a charge of obtaining by 
false pretences which tends to disprove an 
intent to defraud is “ subsidiary *’ to the real 
issue, even though that evidence per ee does 
not constitute a defence. — R. v. Pickup 
(1931), 22 Or. App. Rep. 180, 0. 0. A. 

6988c. .] — It depends on the circum- 

stances of each case whether a jury must be 
expressly directed that an intent to defraud 
is an essential ingredient of the offence. — R. 
v. Moss (1981), 23 Or. App. Rep. 132, 0. 0. A. 

5989a. R. v. Newbery A Elman, 

No. 3165g, ante, 

5948a* Larceny*] — On a charge of knowingly 

receiving stolen goods it is imperative that 
the jury should be directed that the larceny 


implied must be proved. — R. v, McGuire 
(1930), 22 Or. App. Rep, 31, 0. O. A. 

5948b* “ For A on account of ” person 

defrauded*] — On an indictment for fraudulent 
conversion the jury must be directed on the 
question whether what was received by deft, 
was 11 for A on account of ’* the person(s) 
alleged to be defrauded. — R. v. Brown 
(1981), 23 Or. App. Rep. 18, 0* C. A. 

5947* Add, Annotation: — Consd. R. v. Woods 
(1930), 143 L. T. 811. 

5947a. .] — R. v. Woods, No. 751b, ante, 

5947b. .} — R. v, Kilbride (1931), 23 Or. App. 

Rep. 12, 0. O. A. 

5947o. Failure to distinguish larceny A obtaining 
credit by fraud.] — R. v, Lee, No. 5628b, ante, 

5959. Add, Annotations : — Consd. R. v, Thorpe 
(1925), 133 L. T. 95. Reid. R. v, Oanham 
(1925), 18 Or. App. Rep. 103. 

5965. Add, Annotation : — Retd. R. v. Bernhard, 
[1938] 2 K. B. 204. 

6965a. .] — (1) An alternative theory put 

* forward by the defence which is consistent 
with the evidence ought not to be ignored in 
the summing-up A the ct. will consider it. 

(2) The ct. will not interfere with the 
findings of fact by a jury if they have been 
properly directed A could reasonably arrive 
at the verdict. — R. v, Turkington (1930), 
22 Or. App. Rep. 91, 0. C. A. 

5965b. .] — If a summing-up ignores evidence 

of a prisoner’s attempt to get honest work it 
may be quashed. — R. v. Counter (1931), 23 
Or. App. Rep. 22, O. 0. A. 

5965c. .] — R. v. Smith, No. 3165f, ante. 

5965d. .] — Conviction of murder quashed in 

the case of one of two applts. jointfy charged, 
on the ground that his defence had not been 
adequately put to the jury in the summing- 
up. — R. v. Mills (1935), 25 Or. App. Rep. 
138, 0. C. A. 

5976. Add. Annotation: — Folld. R. v. Moore 
(1924), 18 Or. App. Rep. 29. 

5992a. .] — R. v. Tavener A Tobitt (1928), 

21 Or. App. Rep. 63, O. 0. A. 

5992b. — A misdirection on a material fact 

is sufficient to invalidate conviction. — R. v. 
Davies (1930), 22 Or. App. Rep. 24, 0. O. A. 

5992o. .] — A definite mistake in a summing- 

up about the identification of a chattel 
charged in the indictment to have been 
stolen may be ground for quashing a con- 
viction. — R. v. Bridges (1930), 22 Or. App. 
Rep. 21, 0. 0. A. 

6018. Add. Annotation : — Retd. R. v. Fisher (1926), 
19 Or. App. Rep. 106. 


a verdict of. manslaughter, he should 
also explicitly direct their attention to 
those portions of the evidence which 
would indicate the existence or uon- 
existenoe of an Intent to oause death 
or grievous bodily harm. — R. v. 
Harms, [1936J * W. W. R. 114: 
3D.L.E. 497 ; 66 Gan. O. O. 134 ; 6 
F. L. J. (Can.) &1. — CAN. 

PART XXV. SECT. 7. SUB-SECT. 7.— 
A. fe). 

vi. Whether around for aumhine 
' —Brooks *9 jf • 


D. L. R. 968 s 48 Can. Ortm.' 
U927] 8. a R. 683.— CAN. 
vii. 


Young 


Au?* 55 ban. a d. 


6848 viii. Defence of insanity. 

— An appeal from a conviction for 

murder. The only defence was in- 
sanity ; A to establish it the defenoo 
called two physicians who were pro- 
vincial officials A had examined the 
accused after being instructed by the 
A.-G. so to do. Since this defence 
was not raised at the beginning but 
only in ooume of the trial, the question 
of the aocused's fitness to take his 
trial was put ts the fury only at the 
same time as the main issue A the 
verdicts of fitness A guilt were read 
together: — Held.* oomndering the trial 
judge's charge to the jury as a whole, 

its effect might very well have been 


new trial was. thereford, ordered. — 

R. v. Maoktb7(_1033 I 1W.W.R. 9T3 ; 

9 D. L. R. 686 ; 69 O. 0. 0. 964; 
41 Man. L. R. 9.— CAN. 

PART XIV. SECT. 7. lUB-gEOT. 7.— 
O. <a|. 

$006 ». .] — In direct- 

ing the Jury, the Judge gave them the 
impression that mere knowledge of the 

arixne without any aiding or abetting 

thereof was sufficient to make accused 
a principal offender: — Held: a mis- 
direction, A new trial ordered. — R. e. 
Dutohak, (1994] 4D.L.E. 978.— 0AM. 

0018 hr. — .] — It wae con- 

tended that the judge misdirected the 
Jury in reading to them a eeofe. of the 


plaoe:— Held .* 
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6019. Add. Annotations: — FoUd, R. v. Ourrell 
(1935)$ 25 Or. App. Rep. 116. Consd. 
Woolmington v. Public Prosecutions Director, 
[1935] A. O. 426. 

6026a. Wilful neglect of child.] — R. v. Walker, 
No. 1985a, ante. 

6026b. Receiving stolen property. >— U pon a charge 
of receiving goods well knowing them to have 
been stolen, the judge in his summing up to 
the jury by inadvertence used the words : 
“ They [the prosecution] have got to prove 
the important thing that, at the time he 
received them, or had them in his possession, 
he knew they were stolen. * * The prisoner was 
convicted : — Held : as this phrase might 
convey to the jury that it was sufficient for 
the prosecution to prove that he became 
aware that the goods had been stolen at any 
time during winch he was in possession of 
them, A as there was no passage in the 
summing up that contradicted that erroneous 
view, the conviction must be quashed. — R. 
v. Tennet, [1939] 1 All E. R. 86, 0. 0. A. 

6034a. .] — R. v. Briggs, No. 4693a, ante. 

6034b. .1 — A summing-up must distinguish 

clearly between the charge of larceny & that 
of knowingly receiving, &, if there is more 
than one deft., between their respective 
shares in the offences alleged. — R. v. Ebbage 
(1930), 22 Or. App. Rep. 50, C. 0. A. 

6034c. .] — On an indictment against more 

than one person the summing-up must 
discriminate carefully the case against each 


deft. — R. v . Brown (1930), 22 Or. App. Rep. 
139, 0, O. A. 

6034d. ]. — Applts., who were father A son, 

were each convicted of receiving stolen 
property. There was no evidence that the 
father had even been in physical possession 
of the property, or that he had ever seen it 
before the police found it in a shed occupied 
by him in which the son was at the time 
sleeping. On being questioned by the police, 
the father said : “ My boy will tell you all 
about it,” but there was a conflict of testi- 
mony as to what the son had said. According 
to his own evidenoe, he had given the police 
a detailed account of the circumstances in 
which the property was brought to the shed. 
Applts. were represented at the police ct., 
A neither made any statement or gave 
evidence. Both applts. appealed on the 
ground that the summing-up contained mis- 
direction & nondirection m law : — Held : the 
summing-up was unsatisfactory in that 
(a) it drew no distinction between the cases 
of the two applts., though such was essential 
in a case of this kind ; (6) the jury were not 
told that they could convict the father only 
if they were satisfied either that he knew of 
the theft beforehand & that some kind of pre- 
arrangement between him & the thief, or 
thieves, existed, or that he subsequently 
adopted the receiving of the goods by his 
son, & at the time of such adoption had 
guilty knowledge ; (c) adverse comments on 
the silence of applts. when before the magis- 


os the sect. in question was simply a 
statement of the oommon law & could 
not prejudicially affect prisoner, the 
oase was within the Code, s. 1014 (c), 6c 
the objection had no effect. — R. v. 
MoLachlan (1023), 56 N. S. B. 413 ; 
41 Can. Grim. Gas. 249. — CAN. 

6016 v. .}— The fact that 

the trial judge in charging the jury 
misstated the law will not, in view of 
his subsequent correction of this 
statement after the jury were called 
back, justify the setting aside of theoon 


viotion. — Steele v. R., [1924 1 4 D.L. K. 
175; [19241 1 W. W. R. 1146.- 


». — CAN. 


PART XIV. SECT. 7, SUB-SECT. 7.— 
0. (b) i. 

6019 ill. Where homicide 

was proved & was not denied, but the 
defence of temporary insanity caused 
by intoxicating Manor was set up - 
Held ; the omission from the trial 
judge’s charge of an instruction that 
accused was entitled to the benefit of 
a reasonable doubt was a substantial 


81.— CAN. 

6010 Iv. .] — Upon the trial of an 

indictment charging receiving stolen 
goods, knowing them to have been 
stolen, the jury was charged the 
possession of recently stolen property 
throws on the possessor the onus of 
showing that he got it honestly. If 
he fail to give a reasonable account of 
It, he is reasonably presumed to be in 
possession of it diuonestly ** : — Heidi 
the charge was not In accordance with 
the principles of law as laid down In 
R. v. Schama, No. 6019, 8c the pon- 
yio&ton must be set aside & a new trial 
bad. — R. v. Mobton, 11929] 1 D. L. R, 
J20; 61 Can. Grim. Gas. 96; 60 
N. 8. R. 309. — CAN. 

..6019 v. %] — A direction, in effect, 

that the prisoner must establish Us 
bmooenoe beyond a reasonable doubt, 
in a charge of perjury, ia a misdirection. 
— R. s/FlaMCa (1934), 62 Gan. 0. O. 
389.— CAN. 


6019 vi. .] — In any criminal 

case tried by a jury, the jury must be 
told that the burden is upon the 
Crown to prove the guilt of the accused 
beyond all reasonable doubt & that 
if they entertain a reasonable doubt 
of guilt at tho dose of the case it is 
their duty to acquit. Although, no 
doubt, other words than the words 
'* beyond all reasonable doubt '* may 
be used in tho telling, & it may be that 
counsel have relieved the Judge of this 
duty although it is unsafe for him in 
any circumstances to consider himself 
relieved from it, yet in every oase the 
jury must be told by some one in clear 
& appropriate language that the 
accused is entitled to bo acquitted if 
on the whole case they entertain any 
reasonable doubt as to guilt. — R. v. 
Labine, [1937] 3 W. W. R. 241 ; 4 
D. L. K. 284 ; 69 Can. O. O. 151.— 
GAN. 

PART XIV. SECT. 7, SUB-SECT. 7.— 
0. (b) ii. 

d 1. .] — The omission to place 

clearly before the jury the law as to 
the right of private defence of the 

S erson, as hearing on the facta set up, 

; to direct their attention to the point 
whether, & how far, accused was 
justified In attacking deceased, in 
order to prevent Injury to himself 
Held : a misdirection vitiating the 
trial. — R. v. Abebuddin (1926), I. L. R. 
63 Gale. 980.— IND. 

d if. R. v. Dell ’Ospkdale, 

ri»Wl 1 D. , R. 898 : M Oja. Orta. 

Gas. 117 ; 60 N. 8. R. 336.— 0AM. 


•e. Hape. 


•R. e» Hall (Ont.) (1927), 
49 Gan. Grim. Oae. 146. — CAN. 

sf. Criminal negligence — Sufficient to 
read Code with brie/ comment. ]—D* 
BeaujeV e. R.. (1931) 4 D. L. R. 661 ; 
56 Gan. O. 0. *17.— CAN. 

if. Shooting tattle .}— The omission 
to charge the jury that shooting cattle 
must be wfifuL to sustain a charge 
under sect. 610 of Criminal Code, Is 

S ot a misdirection, when the defence 
i a denial of the shooting,— R. e. 

71 


Stewabt (1930). 67 O. G. O. 169.— 
CAN. 

sk. Perjury .] — A new trial ordered 
of a charge of perjury, on the ground 
that the trial was an unsatisfactory one 
because the judge’s summing up to the 
jury was defective in that it did not 
define perjury or tell the Jury that 
even though it oonoluded that the 
accused’s statement was false it must 
also be satisfied that she made it 
knowing it to he false 6c with the 
intention of misleading the ot. ; 6c 
also bocause a part thereof was pre- 
judicial to the defonoe, 6c rendered it 
not unlikely that the Jury may have 
been moved thereby to bring in a 
verdict against the prisoner for reasons 
not founded in the evidenoe. — R. v. 
Safronipk, [1936] 1 D. L. R. 46 ; 
[1935] 3 W. W. R. 477 ; 64 Gan. O. O. 
330.— CAN. 


PART XIV. SECT. 7, SUB-SECT. 7.— 
0. (b) Iv. 

sd. Direction that evidence ae to 
accused' 8 immoral character relevant — 
Presumption of innocence .] — The Judge 
directed the jury that the facta proved 
with reference to prisoner’s character 
were relevant for their consideration, 
6c that the presumption of innocence 
applied with less effect to prisoner than 
to a man of proved good character. 
The jury found the prisoner guilty by 
a narrow majority : — Held : the judge 
had misdirected the jury in law. In 
respect that the immoral character of 
the panel was irrelevant, 6c the pre- 
sumption of innooenoe applied equally 
in all oases, 6c oould only be displaced 
by evidenoe relevant toprove the crime 
charged. — Slater v. H.M. Advocate, 
11028} B. O. (J.) 94.— SOOT. 


PART XIV. SECT. 7, SUB-SECT. 1.— 
0. (b) v. 

se. Failure to direct fury ae to degree 

°“ mi “ 

sf. Reference to poeeiMRty of com - 




Cases 6084d— 6064a. English and Empire Digest Supplement. 


trate had been improperly made, St both 
convictions must be quashed. — R. v. Smith 
(1936), 26 Cr. App. Bep. 119, C. C. A. 


6047a. Comment on failure to disclose defence at 
preliminary hearing.] — At the preliminary 
investigation of an indictable offence before 
a magistrate, at the close of the case for the 
prosecution, the formula prescribed by 
Criminal Justice Act, 1926 (c. 86), s. 24, 
asking the prisoner whether he wished to say 
anything in answer to the charge, was read to 
the prisoner, who merely said, “ I don’t wish 
to say anything except that I am innocent.” 
In the summing-up at the trial, severe com- 
ments were made on the fact that the 
prisoner had not disclosed his defence in the 
ct. below : — Held : in view of the language 
of the statutory formula, the comments ought 
not to have been made, St the conviction 
must be quashed. — B. v . Naylor, [1933] 1 
K. B. 686 ; 102 L. J. K. B. 601 ; 147 L. T. 
169 ; 23 Cr. App. Bep. 177 ; 29 Cox, C. €. 
493) C. C. A. 


ations : — Dutd. R. v. Parker (1982), 147 L. T. 
Id. & Difid. R. r. Littleboy. [1934] 2 K. B. 408. 


6047b. .}•— At the preliminary investigation 

of an indictable offence before justices, two 
. of three prisoners who were charged together 
disclosed their defences, which were alibis , 
St called witnesses. The third prisoner, in 
answer to the statutory formula, said that 
he did not wish to give evidence or call 
witnesses. At the trial he, too, put forward 
the defence of an alibi , & the judge, in bis 
summing up, commented adversely on the 
fact that this defence, unlike that of the 
other two prisoners, had not been put for- 
ward in the ct. below : — Held : the judge 
was bound, in the interest of the other two 
prisoners, to point out this difference between 
their cases & that of the third prisoner, St 
no exception could, therefore, be taken to 
the comments. — R. v . Parker, [1933] 1 K. B. 
860 ; 102 L. J. K. B. 760 ; 147 L. T. 602 ; 24 
Cr. App. Bep. 2 ; 29 Cox, C. C. 660, C. C. A. 


6047c. .] — Applt. was charged with an offence 

against a girl above the age of thirteen St 
under the age of sixteen years. When 
formally charged in the police ct. St when 
asked before being committed for trial if he 
desired to give evidence on his own behalf 
or to call witnesses, he said : “ I am not 
guilty. I reserve my defence.” At the trial 


at the assizes, he adduced evidence that, at 
the material time, he was away from the 
place where the offence was alleged to have 
been committed. The trial judge commented 
on the failure of the accused to disclose his 
defence in the police ct. St said to the jury 
that it was unfortunate that the accused 
did not then St there state where he was at 
the material time, so as to afford the prosecu- 
tion an opportunity of making their own 
inquiries to test the truth of the statement : — 
Held : the comment did not constitute mis- 
direction. Observations on the failure to 
disclose a defence at some date earlier than 
the trial should be made with care St with 
fairness to the accused person in all the cir- 
cumstances of the case, but there was no 
general proposition of law that in no circum- 
stances could comment be made on the failure 
to disclose the defence in the police ct. 

Per Lord Hewart, O. J. : there is a great 
difference between making the comment that 
silence on the part of the prisoner is un- 
fortunate St a matter to be regarded with 
reference to the weight of the defence, when 
the defence of alibi is raised, St saying that 
the fact that the prisoner was silent may be 
treated as evidence against him or as corro- 
borating the evidence of an accomplice. — 
B. v . Littlbboy, [1934] 2 K. B. 408 ; 103 
L. J. K. B. 067 ; 161 L. T. 670 ; 98 J. P. 
856 ; 32 L. G. R. 345 ; 24 Or. App. Bep. 
192 ; 30 Cox, C. O. 179, O. C. A. 

6047d. .] — R. v. Smith, No. 6034d, ante . 

6048. Add. Annotation: — Apprvd. Woolmington 
v. Public Prosecutions Director, [1936] A. O. 
402. 


6049a. Failure to warn jury that they cannot safely 
convict.] — R. v . O'Connell, No. 6112b, post. 

6049b. Failure to direct jury as to weight of 
evidence of identification.] — It is not essential 
to the sufficiency of the summing-up that 
the judge should state that the evidence of 
witnesses who have identified the deft, at an 
identification parade may possibly be of less 
weight by reason of their having previously 
picked out his photograph from amongst 
those of other persons. — R. v. Hinds (A. G.), 
[1932] 2 K. B. 644 ; 101 L. J. K. B. 702 ; 
147 L. T. 601 ; 24 Cr. App. Rep. 0 ; 29 Cox, 
C. 0. 647, C. C. A. 

6054a. Direction that complaint might be corro- 
boration — Proviso to Criminal Appeal Act, 


mutation. ] — The Judge told the Jury 
that, if they found murder the man *8 
sentence would be reduced perhaps to 
imprisonment for life, but that was not 
to tnfluenoe their verdict : — Held : a 
misdirection. — R. v . Cracknbll. [1931] 
O. R. 634 : 4 D. L. R. 657 ; 56 Can. 
C, O. 190. — CAN. 

sh. Direction as to effect of failure to 
produce document.] — On a trial for 
perJuiT the trial judge directed the 
Jury that the faot that the aooused did 
not produce a notebook in which he 
had made a certain entry was a cir- 
cumstance from which the Jury oould 
properly infer that the accused's story 
was not true. The book was a self- 
serving document &, apart from the 
use that might have been made of 
it by the aooused to refresh his memory, 
the only way in which it oould have 
been lawfully used at the trial was by 
Grown counsel in the manner provided 
by the Canada Evidence Act, 1927, 
a. 10, for the purpose of oontradicting 
the testimony of the accused : — Held : 
a misdirection.— R. e. Beauohesne, 


[19331 1 W. W. R. 216: 4 D. L. R. 
38 ; 60 O. O. O. 25.— CAN. 

•j. Expression of personal opinion .] 
— R. v. Kervin (1932), 5 M. P. R. 35 ; 
57 O. C. 0. 403; affd. (1932), 57 
O. C. O. 249.— CAN. 

si. Conflicting stories by prosecution 
witnesses — Failure to direct jury as to 
different legal consequences .}—' The ao- 
oused was tried on a charge of unlawful 
wounding with Intent to murder. 
The Grown adduced in evidence two 
conflicting stories of the ooeurrenoe, 
vis., that of the complainant Sc that or 
two witnesses. The oomplainant, a 
Ohlnaman, testified that he was fol- 
lowed by the aooused Sc on being over- 
taken was shot Sc robbed. He said 
that three shots were fired by the 
accused, two after the robbery. The 
witnesses, two white English -speaking 
men, said that they saw two men 
fleeing from a third Sc when the pur- 
suer, shouting Sc gesticulating, came 
up with the two one of them turned Sc 
fired a shot which brought the pur- 
suer to his knees, whereupon the person 
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who fired the shot stopped & stooping 
toward the pursuer fired two other 
shots Sc then continued his flight. It 
was proved that the accused did the 
shooting. The aooused was convicted. 
Sc appealed on the ground of mis- 
direction of the jury in that (inter alia ) 
the alleged different legal consequences 
flowing from the dlflbssnoes between 
the two stories were not adequately 
put before the jury. The appeal was 
dismissed on an equal division of the 
ct. — R. v . WtJ ( alias Wu Chuck), 
[19331 3 W. W. R. 651 ; 61 O. O. 0. 
40; qfftf., [1934] S. C. R. 609: 4 

D. L. R. 469 ; 62 G. O. C. 90.— OAk. 

so. Comment on alibi.} — R. v. Rub- 
sell, [1936] 3 W. W. R. 81 ; affd. 
sub nom. Russell v. R.. [1936] 4 
D. L. R. 744 ; 67 Gan. O. G. 28.— CAN. 

sq. Comment on defence relating to 
absence of oommon intent.} — R. v. 
Dunbar, [1936] 3 W. W. R. 99 ; affd. 
sub nom. Dunbar v . R., [19361 4 
D. L. R. 737 ; 67 Gan. G. O. 20 6 

F. L. J. (Can.) 211.— CAN. 
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1907 (o* 28)} 8* 4 (1)} applied.] — It is a mis* 
direction to refer to a complaint by a person 
against whom a sexual offence is alleged to 
have been committed as corroboration of 
complainant’s testimony. Such a complaint 
may be evidence of the consistency of com- 
plainant's story* but is not to be treated as 
corroboration in the strict sense of that term. 

Proviso to Criminal Appeal Act, 1907 
(c. 28), a. 4 (1), applied on the ground that 
in the circumstances of the particular case 
there had been “ no substantial miscarriage 
of justice.” — R. v. Ooulthrbad (1933), 148 
L. T. 480 ; 97 J. P. 95 ; 31 L. G. R. 138 ; 24 
Oro. App. Rep. 44 ; 29 Cox, C. C. 598, 0. C. A. 

8056. Add. Annotations : — Consd. R. v . Evans 
(1924), 88 J. P. 190. Apld. R. v . Beebe (1925), 
133 L. T. 736. Consd. Statham v. Statham, 
[1929] P. 181. Apld. R. v. Charavanmuttu 


(1980), 22 Or. App. Rep. 1. Consd* R. v. 
Davies (1930), 22 Or. App. Rep. 33 ; R. v. 
Lewis, [1937] 4 All E. R. 300. Refd. R. v. 
Ross (1924), 18 Or. App. Rep. 141 ; R. v. 
Harris, [1927] 2 K. B. 587 ; R. v. Manser 
(1934), 25 Or. App. Rep. 18. 

6063. Add. Annotation : — Refd. R. v. Roberts & 
Morriss (1926), 134 L. T. 635. 

6064. Add . Annotations : — Consd. Statham t?. Stat- 
ham, [1929] P. 131. Refd. R. v. Whitehead, 
[1929] 1 K. B. 99. 

6068a. Direction that corroboration exists 

not warranted on facts.] — (1 ) It is a ground for 
quashing a conviction, if the jury is directed 
that there is corroboration of an accomplice’s 
evidence, when the ct. thinks there is none. 

(2) In dealing with the defence of an alibi, 
the ct. of tried ought to direct the jury on any 
part of the period of time which is relevant. 


g 1 


PART XIV. SECT. 7, SUB-SECT. 8. — A. 

ri. Criminal Code , «. 1002.}— 

Deft, was convicted of having had 
carnal knowledge of a feeble-minded 
r ! : — Held : aa there was no evidence 
_j corroboration, the oonvietion must 
be quashed. — R. v. Simms (1024), 43 
Can. Grim. Can. 28 ; 67 N. S. R. 476.— 
CAN. 

rii. .]— Hubin v . R„ [1927) 

4 D. L. R. 760 : [1927) 8. C. R. 442 ; 
48 Can. Crlm. das. 172.— CAN. 

r Hi. .1 — R. v. Hamlin 

(Alta.). [19301 1 D. L. R. 497 : 24 
Alta. L. R. 296 : [1929] 3 W. W. R. 
268 ; 62 Can. (Mm. Caa. 149. — CAN. 

PART XIV. SECT. 7, SUB-SECT. 8.— B. 

6064 vii. .] — The rule aa 

to the danger of convicting upon the 
uncorroborated testimony of an accom- 
plice ie not a strict rule of law, but 
merely one of practical wisdom & 
carefulness. Sc the omission of the trial 
judge to give the customary warning, 
even if technically an error, does not 
constitute such a miscarriage of Justice 
or substantial wrong as to vitiate the 
conviction. — R. v. Gallagher, [1924] 
4 D. L. R. 1059 ; 3 W. W. R. 367.— CAN. 

6064 will. .] — A charge to 

the jury, that, while it was dangerous 
to conviot on the evidence of an 
accomplice without corroboration, yet 
in this ease it was the right Sc duty of 
the Jury, If on the accomplice's evidence 
they felt no reasonable doubt of the 
guilt of accused, to convict him : — 
Held : a misdirection. 

If a judge discusses the evidence of 
an accomplice & points out its con- 
sistency, he should explain to the jury 
the considerations which prompt an 
accomplice to testify against accused. 
— R. V. Slee. [19261 1 D. L. R. 729 ; 46 
Can. Crim. Cas. 190 ; 68 O. L. R. 313. 
—CAN. 

6064 lx. .1 — When the 

evidence against a prisoner is the 
uncorroborated evidence of an aocom- 

8 Ho©, It Is wrong lor the judge to tell 
be jury that, if they are quite certain 
that the accomplice is telling the truth, 
they have nob only the right to oonvlot 
prisoner but that it is their duty to do 
"o. In such a case, the judge should 
follow the rule laid down in ft. v. 
BaskervUle , No. 6036 ; the judge 
should warn the jury of the danger of 
convicting prisoner on the uncorro- 
borated-testimony of an accomplice Sc. 
in his discretion, may advise them not 
to convict upon snob evidence, but he 
should point ont to the jury that it is 
within their legal province to conviot 
upon such unconfirmed evidence. — 
Gouin v. R., [1926] S. a R. 639.— CAN. 
^ 6064 x. .j— Where the evi- 

dence of accomplices is uncorroborated, 
juries should be instructed as nearly as 
Possible In the language in which the 


rule of practice laid down in Gouin v. 
J?., No. 6064 ix ,ante, is expressed. 

A charge which in effect puts the 
evidence of an accomplice on the same 
footing as that of an ordinary witness 
amounts to a miscarriage of justloe. — 
R. v. Baohiu (Sask.), 11927) 3 D. L. R. 
1179; [1927] 2 W. W. R. 171; 48 
Can. Grim. Cas. 53. — CAN. 

6064 xi. .1 —Held : it woe 

the first duty of the trial Judge to have 
instructed the jury as to what In law 
would constitute a man an accomplice ; 
ho should then have proceeded to 
direct their attention particularly to 
any foots in evidence which would 
serve to Indicate B.’s complicity In the 
conspiracy at any stage thereof, & to 
submit to them the issue as to whether 
what he was proved to have done made 
him, having regard to the direction In 
law already given, an acoompUoe ; he 
should then have instructed the Jury 
that, if they concluded that the witness 
was, at any stage of the proceedings, an 
accomplice in the crime oharged against 
the accused, there would be danger in 
convicting them of that crime upon his 
evidenoe standing alone and uncorro- 
borated, although the law did not 
preclude their doing so. — Viobant v. 
R., [19301 S. 0. R. 396 ; 54 Can. C. C. 
301 : [1931] 3 D. L. R. 512.— CAN. 

6064 xii. .] — R. v. Gaum 

(1930), 64 Can. C. C. 166.— CAN. 

6064 xlii. .] — Where the 

judge's charge to the Jury, after warn- 
ing them that it was unsafe to convict 
on the evidence of an accomplice with- 
out corroboration, proceeded to give 
reasons why the evidence of (he 
accomplice in the case before them 
should be aooepted. Sc impUedly invited 
them to act on that evidence If they 
believed it, the warning was held 
defective ; Sc the oonvietion quashed 
& a new trial ordered. — R. v. Segal, 
[1930] 1 W. W. R. 372 ; 3 D. h. R. 
301 ; 63 Can. C. C. 192 ; 38 Man. L. R. 
474.— CAN. 

6064 xiv. — .]— Bouliannb 

e. R„ [1931] S. C. K: 621; [1932] 1 
D. L. R. 285 ; 56 Can. C. C. 338.— 

CAN. 

6064 xv. Question whether 

witness accomplice left to jury.] — It. v. 
YAUM, [1930] 3M.P. It. 464.— CAN. 

6064 xvl. Held : oer- 

tatn unsatisfactory comments in the 
j udge’s warning to the jury as to 
the danger of convicting on the 
evidence of an accomplice unless corro- 
borated were not so material as to 
cause a substantial miscarriage of 
justice. The fact, also, that after 
directing their attention to such 
dangerhe proceeded to tell them where 
such corroboration might be found 
was not objectionable, for in doing so 
he was only performing Ms duty.— R. 
v . Todobbk, [1932] lw. W. R. 328.— 
CAN. 


6064 xvil. .] — It is a mis- 

direction on a material matter for a 
judge to direct the jury that If he 
beUevea the uncorroborated evidenoe 
of accomplices it must or should or 
ought to convict. — R. v. Hayman. 
[193211 W.W.R. 86: 2D.L.R. 525; 40 
Man. L. R. 204 ; 67 0. 0. 0. 189.— CAN. 

6064 xviii. .1— The Jury 

should be told that It is within their 
legal province to convict, but should 
be warned that It is dangerous to con- 
vict, Sc may be advised not to convict, 
on the uncorroborated evidence of an 
accomplice. — Pitre v . R., [1933] 

8. C. R. 69 ; 1 D. L. R. 417 ; 59 O. C. O. 
148.— CAN. 


6064 xix. .] — An appeal on 

the ground that the Judge railed to 
warn the jury of the dangor of relying 
on accomplice's evidence will be dis- 
missed if the judge did not believe him 
to be an accomplice. — R. v. Williams, 
[19351 2 D. L. R. 651 ; 63 Can. O. O. 
216; 49 B. O. R. 370.— CAN. 


6064 xx. .1 — Cannino v. 

R., [1937] S. O. R. 421; 3 D. L. R. 375 ; 
68 Can. C. C. 321.— CAN. 


6064 xxi. .1 — R. v. Burns, 

[1938] 1 W. W. R. 490.— CAN. 

6064 xxii. .] — A conviction 

by a judge sitting without a Jury on the 
uncorroborated evldenco of an accom- 
plice will not be sot aside on the 
ground that he did not make an accom- 
panying statement showing that he 
appreciated the danger of so doing, if 
it appears clear in some other way that 
he had the rule as to corroboration in 
mind. — R. v. Joseph, [1939] 2 W. W. R. 
69 ; 9 F. L. J. (Can.) 19. -CAN. 


6064 xxifi. .] — A trial judge 

is not obliged to exemplify his legal 
qualifl<jations respecting the rules of 
evidence ; & on appeal it cannot bo 
presumed in the absence of mani- 
festation of error, that ho misdirected 
himself. Therefore a conviction upon 
the uncorroborated evidence of an 
accomplice, in a case tried without a 
jury, should not be set aside on the 
ground that the Judge did not indicate 
by an accompanying statement that 
ho appreciated the dangor of convicting 
without corroboration. — R. v. Bush. 
[1939} 1 W. W. K. 42 ; 1 D. L. R. 428 ; 
53 B. C. R. 252 ; 71 Can. C. C. 269.— 
CAN. 

6064 xxiv. .1 — A direction 

to the jury which is reasonably open 
to the interpretation that Jt is the 
jury’s duty to convict solely upon the 
evidence of accomplices provided the 
jury believes that they were telling 
the truth ie an improper direction. -- 
It. v. Nowell, [1938] 3 W. W. R. 328 ; 
3 I). L. R. 650 ; 70 Can. C. C. 329. — 
CAN. 

See, also, cases In Past XII., Sect. 13, 
Sub-sect. 4, E.» ante. 


73 




Omm 6066 a— 0078 b. English and Empire Digest Supplement. 


(8) Without flaying that in every ease it 
is proper to sentence an accomplice pleading 
guilty before he gives evidence for the Crown, 
it is obvious that where he is not sen t enced 
it is more than ever necessary to warn the 
jury about accepting his testimony, because 
his object is to mitigate his own punishment 
(Avoby, J.).— R. v. Smith (1924), 18 Or. App. 
Rep. 19, 0. 0. A. 

11066b* .1 — Where the evidence against 

a prisoner is the uncorroborated evidence of 
an accomplice the judge must warn the jury 
that, while they may convict on such evidence, 
it is always, not generally, dangerous to do so. 
It is wrong for the judge to tell the jury that 
if they are quite certain in such a case that 
the accomplice is telling the truth they ought 
to act on it. — R. «7. Beebe (1925), 133 
L. T. 786; 89 J. P. 175; 41 T. L R. 
686 ; 28 Cox, O. 0. 47 ; 19 Or. App. Rep. 22, 
G. 0. A. 

Annotation BiM. R. v. Harris, (1927] 2 K. B. 587. 

6067a. .] — On a charge of indecent 

assault, when the oorroboration of the pro- 
secutrix is very slight, the desirability of 
effective corroboration should be made clear 
to the jury. — R. v, Killick (1924), 18 Or. 
App. Rep. 120, O. O. A. 

6067b. .] — The correct direction 

on a charge of indecent assault is that it is not 
safe to convict on the uncorroborated evidence 
of prosecutrix, but that the jury, if they are 
satisfied of her veracity, may, after paying 
attention to that warning, nevertheless 
* convict. — R. v . Jones (1926), 19 Or. App. 
Rep. 40, O. 0. A. 

Annotation : — Gonad. R. v . Freebody (1935), 25 Or. App. Rep. 


6067c. .] — R. v. Southern, No. 

3156f, ante, 

6067d. .] — On a charge of indecent 

assault or any sexual offence, even though the 
person against whom the offence is alleged 
to have been committed be an adult & not a 
child of tender years, the jury should be 
directed that it is not safe to convict upon the 
uncorroborated testimony of the complainant, 
but that, if they are satisfied of the truth of 
the complainant’s evidence, they may, after 
paying attention to that warning, neverthe- 
less convict. — R. v, Freebody (1936), 26 
Or. App. Rep. 69, O. 0. A. 

6066a. -.] — When consent is 

the defence to a charge of rape, the jury must 
be warned of the absence of corroboration of 


the female’s story. — R. v, Salman (1024), 18 
Or. App. Rep. HO, 0* 0* A* 

6066b* .] — R. v . Draper 

(1929), 21 Or. App. Rep. 147, O. 0. A. 

6069a* •}— When the only 

witness for the Grown on a charge of larceny 
is the receiver of the stolen property, the 
jury should be warned that they may require 
oorroboration. — R. v, Dixon (1926), 19 Or. 
App. Rep. 36, 0. O. A. 

6072a. •] — Summing up must be em- 

phatic on the danger of accepting the un- 
corroborated evidence of accomplices & care 
must be taken that suggested corroboration is 
in fact adequate. — R. v, Clive (1930), 22 Or. 
App. Rep. 19, 0. 0. A. 

6072b. .] — R. t7. Charavanmuttxt, No. 

4943a, ante, 

6072c. Inadmissible evidence referred to 

as corroboration.] — M., A. & R. were jointly 
charged with murder. The only direct 
evidence against A. & R. was that of their 

. accomplice M., & the judge properly warned 

, the jury that they Bhould look for corrobora- 
tion of his evidenoe. There were certain 
matters, which the judge enumerated in his 
summing-up, capable of being regarded as 
corroboration, but the total effect of those 
matters taken together was slight. The 
judge then referred to a further matter as 
amounting to possible corroboration of M.’s 
evidence, namely, a conversation between 
M. & one of the Crown witnesses after 
the commission of the crime : — Held : as 
this matter was not even admissible evi- 
dence against A. & R., in view of the cir- 
cumstances of the case, the convictions of 
A. & R. must be quashed. — R. v. Martin, 
R. v. Anshll, R. t7. Boss (1934), 24 Cr. App. 
Rep. 177, O. O. A. 

6072d. Evidence of young children.] — R. t7. 

Marshall, No. 3136a, ante, 

6073a. Similar offences on different dates.] — 

R. v. Oharavanmuttit, No. 4943a, ante, 

6076. Add, Annotations : — Apld. R. t;. Gregg 
(1932), 102 L. J. K. B. 126. Refd. R. v. 
Southern (1929), 142 L. T. 383. 

6078. Add, Annotations: — Refd. R. v. Southern 
(1929), 142 L. T. 383 ; R. v. Gregg (1932), 
102 L. J. K. B. 126. 

6078a. .J — Even though a sum- 

ming-up omits express direction on the 
relation of accomplices to oorroboration of 
their evidence, the ct. may, if it is satisfied 


6067 ill. .] — A verdict 

of indecent assault founded solely on 
the testimony of prosecutrix not 
allowed to stand, where the judge did 
not warn the jury properly with respect 
to oorroboration. — R. e. Elxxkton 
(Saak.). (19271 4 D. L. B. 1126 ; (1927] 
$ W. W. R. 464 i 49 Gan. Grim. Gas. 
04.— CAN. 

6067 It. .]— On the 

trial of a charge for Indecent assault 
on a girl of under sixteen years, the 
trial judge. In the course of warning 
the jury of the danger of convicting 
on the uncorroborated testimony of the 
girl, said : “ In such a case, it Is usual, 
in fact, necessary, to caution the jury 
against the danger of acting upon the 
uncorroborated testimony of the girl,** 
ft, also, ** unless she is supported by In- 
dependent testimony which implicates 
the aoouaed, her evidenoe Is not an 


entirely safe or satisfactory foundation 
for a verdict against him*': — Held: 
this direotlon was sufficient. — R. «. 
Kknnkwkul, (1927] S. A. 3. JL 287. — 
AUS, 


6067 v. 

;.) (1929), 52 Cad. 


(Saak, 

CAN. 


hrim. 


C. MUDQJC 
Oas. 402. — 


6067 vi. On the 

trial of a charge of rape there is a mis- 
direction where the judge, although he 
warns the jury that it is unsafe to con- 
vict on the uncorroborated evidence 
of the prosecutrix, goes on to say in 
effect that oorroboration to necessary 
only if they are not satisfied from 
girl's story alone that die to telling the 

a 

257.— CAN. 


193 .* 1D.L.: 
402; 24&X»J 


party.} — Upon a trial for rapeJbh!T\rtbcS 
Issue was consent or non-consent, ft 
the only evidenoe of non-oansent was 
that of prosecutrix, so that her evidenoe 
on the vital issue was uncorroborated; 
— Held : while the jury might have 
convicted upon the uncorroborated 
evidence of prosecutrix, it was the 
duty of the trial Judge to direct their 
attention to the absence of oorrobora- 
tion, the danger of convicting on her 
uncorroborated testimony, ft, there- 
fore, the necessity of their exercising 
great ©are in determining the weight 
to be attached to her evidence. Bis 
not having done so was non-direction, 
to mb&trtatixm. ft eon- 
of justice within 


sect. 1014 of the Criminal Code. — R. v. 
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that throughout the trial it has been made 
dear that die issue is whether the testimony 
of aooomplioes is adequately confirmed by 
that of other witnesses, decline to quash a 
conviction. — R. v. Davws (1980), 22 Cr. 
App. Rep. 88, O. 0. A. 

Annotation Confd. B. v. Lewis, [1037] 4AUS, R. 360. 

6078b. .] — R. v. Medoraft (1931), 

23 Or. App. Rep. 116, O. 0. A. 

6078c. — * .] — Applt. was convicted of 

indecent assault on a girl aged seven, whose 
testimony was received without her being 
sworn. The jury were not warned in the 
summing-up that it was a case where corro- 
boration of the child’s evidence was required 
by statute, or that it was dangerous to con- 
vict unless her evidence was corroborated. 
There was, in fact, corroboration of the 
child’s evidence consisting, for the most part, 
in the evidence of another girl aged nine, 
who had witnessed the offence & who had 

f iven evidence on oath : — Held : despite the 
efectiveness of the summing-up, in the 
circumstances of the case no injustice had 
been caused, A the conviction must be 
affirmed. — R. v. Gregg (1932), 102 L. J. 
K. B. 126 ; 98 J. P. 511 ; 24 Cr. App. Rep. 
13, 0. 0. A. 

6078d. Corroboration required by rule of prac- 

tice only.] — R. v . Southern, No. 3156f, ante . 
6086a. .1 — On a trial for man- 

slaughter arising out of the driving of a motor 
vehicle, the judge, in his summing-up, when 
dealing with the power to convict of danger- 
ous driving under Road Traffic Act, 1934, 
s. 34, directed the jury : “If you think that 
[applt.] was guilty of a mere error of judg- 
ment, then you should find him not guilty.” 
The jury, having acquitted applt. of man- 
slaughter, were asked whether they found 
applt. guilty or not guilty of dangerous 
driving, & the foreman replied : “ Yes, we 


find him guilty of dangerous driving owing to 
an error of judgment. * ’ The judge then said : 
“ You have heard the direction that I gave 
you. The question is whether you find mm 
guilty or not guilty of dangerous driving.” 
The foreman then replied : “ Guilty of 

dangerous driving ” : — Held : on the verdict 
of the jury, applt. was entitled to an acquittal, 
& the conviction must be quashed. — R. v. 
Howell (1938), 160 L. T. 16 ; 103 J. P. 9 ; 
27 Cr. App. Rep. 6 ; 37 L. G. R. 8, C. C. A. 

6088a. Offence under Road Traffic Act, 1930 (c. 43), 
ss. 11, 15 — Verdict ol guilty of being under 
Influence of drink — Ambiguous verdict.] — 
R. v . Hawkes (1931), 76 Sol. Jo. 247 j 22 
Or. App. Rep. 172, O. 0. A. 


6090. Add . Annotations: — Folld. R. v. Dennis, 
R. v. Parker, [1924] 1KB. 867. Apld. R. 
v. Williams (1925), 19 Or. App. Rep. 67; R. 
v. McDonnell (1928), 20 Or. App. Rep. 163 ; 
Refd. R. v. Gee, R. v. Bibby, R. v. Duns- 
combe, [1936] 2 All E. R. 89. 

6094. Add. Annotations : — Folld. R. v. Hussey (1924), 
18 Or. App. Rep. 121 ; R. v. Hancock (1931), 
145 L. T. 168. 

6097a. Necessity for proof.1 — When no reason 

is shown to the ct. to believe that a plea of 
guilty has been improperly accepted, it will 
decline to interfere. — R. v. Clark (1929), 21 
Or. App. Rep. 81, O. 0. A. 

6100. Add. Annotation : — Consd. Ras Behari La] 
■v. King- Emperor (1933), 77 Sol. Jo. 571. 


6106a. Disagreement of first Jury — Second jury 
hearing way in which first divided.] — (1) If 

a jury, unable to agree, lias announced in 
open ct., & therefore in presence of the jurors 
in waiting, the numbers of their members for 
& against a conviction, it is wrong to proceed 
with the second trial before such jurors. 
Even if there is no other jury available the 
Bench ought not to threaten to deprive 


PART XIV. SECT. 7. SUB-SECT. 10. 

a (p. 538) i. One juryman not at oom.) 
— Where one of the additional panel of 
Jurymen summoned, who was present & 
answered to his name when first called 
by the olerk, was not called to be 
sworn by the olerk who announced 
that the panel was exhausted, whioh 
made It neoessary to secure an 
additional Juryman from among those 
who had stood aside: — Bua: an 
objection could not be allowed, as no 
substantial wrong or miscarriage of 
Justice hadooourred. — R. v. MoLachlan 
( 1923), 56 N. 8. R. 418 : 41 Oan. Grim. 
Gas. 249.— OAN. 

f (p. 540) I. .1 — A new trial was 

refused where the Informant had com- 
munication with the Jury during a 
▼lew of the locus, but there was no 
evidence that the communication was 
improper or ftn any way influenced the 
Jury.— R. v. Warms a (1933), TEP.R. 
174; 61 O. O. O. 86.-— OAN. 

k (p. 540) L Conversation t otth 

Crown witness.}— R. v. Minnbss & 
Moran. fl933J 1 W. W. R. 657 ; 

Uw.W.R.21; 59C.C. 0.336; 

0. 169 ; 47 B. O. R. 291.— OAN. 

. 9 (p. 541) i. Mental incompetent of 
furor.]— Apart altogether from the 
Jury Act It is a fundamental principle 
of law that where an accused la tried 
by a Jury all the members thereof must 
be quafifled to act. On an appeal 
worn a conviction for murder on the 
ground that one of the members of the 

*w°h owing to mental infirmity k 


impairment : — Held : the juror in 
question was afflicted with mental 
Infirmity Incompatible with the dis- 
charge of duties of a juror & therefore 
there had been a mistrial. — R. v. 
Wbbtgatk, 11929] 1 D. L. R. 699 ; 1 
W. W. R. 49 ; 51 Can. Crim. Cas. 52; 
38 Man. L. R. 34.— CAN. 

k (p. 542) i. .] — A comment by 

a Judge on the effect of similar prosecu- 
tions may be ground for a new trial 
where the evidence is purely circum- 
stantial. — R. v. Richards, [1938] 1 
D. L. R. 362 ; 12 M. P. R. 331 ; 69 
Can. O. 0. 289.— CAN. 

si. Policeman informant making 
arrest , conducting prosecution <& giving 
evidence — Failure to employ counsel or 
attorney.}— The fact that, in a sum- 
mary conviction proceeding, the in- 
formant, who was the policeman in 
charge of the case, acted as the 
prosecutor at the hearing, & was also 
a witness thereon. & had sworn to & 
executed the search warrant in person St 
arrested the accused held not a ground 
tor setting aside the conviction. — 
R. v. CRU1TM1928) 4 D. L. R. 681 ; 
[19281 2W.W.R. 377 ; 50 Can. Crim. 
Cas. 143 ; 22 Bask L. R. 525.— CAN. 

MS. Failure to oaU witness.]— The 
error of counsel In omitting to oall 
witnesses is no ground for setting aside 
a verdict or for granting any relief. — 
R. v. Font aim® & Lacasse (1930), 53 
Osn. a 0. 164 ; 65 O. L. R. 178.— 
CAN. 

sj. ZHsguaHficaHon of juror. 1 — The 
oonviotion of resp. was set aside by 
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the appellate ct. on the ground that 
one of the Jurors at the trial was dis- 
qualified to act as such for the reason 
that he had been convicted of an in- 
dictable offence within sect. 6c of Jury 
Act, R. S. B. C., 1924 : — Held : the 
fact of a defect of that kind in the con- 
stitution of the petit Jury constituted 
no ground for an appeal to the appel- 
late ot. in view or the provisions of 
sect. 1011 Cr. C., the more so as no 
objection to it had been taken at the 
trial. — R. v. Stewart, [1932] S. C. R. 
612 ; 4 D. L. R. 337. — CAN. 

si. Plea of guilty on advice of stranger. ] 
— The unauthorised advice of a stranger 
to the accused to plead guilty Is no 
ground for setting aside the conviction. 
— Guerin v. R. (1933), 60 C. O. O. 350. 
—CAN. 

so. Comment on failure of accused to 
give evidence — What amounts to.l—R. 
v. Sanford (1935), 9 M. P. R. 626.— 

GAN. 

.] — R. v. Tenteyok 

i, 68 Can. C. O. 287.— CAN. 

sq. Extent of powers of Court of 
Appeal.]— The principle applied In R. 
v. Steinberg, 11931] O. R. 222, that a 
Ct. of Appeal, in considering whether 
notwithstanding faults in the trial it 
ought to pass them over under sect. 
1014 (2) of the Criminal Code, oan 
take notice of the fact that the aocused 
did not testify, should bo confined to 
cases of faults that do not go to the 
root of the matter. — R. v. Droux, 
'1930] 1 W. W. R. 687, 650 ; 2 D. L. R. 
<80 ; 65 Can. O. O. 221 ; 44 Man. 
L. R. 75 ; 6 V. L. J. (Can.) ^07.— OAN. 
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accused of bail, unless he will consent to be 
tried by those jurors. 

(2) inadmissible evidence of accused’s bad 
character volunteered by a witness may 
invalidate a conviction. — R. v. Fleming 
(1920), 21 Or. App. Rep. 149, 0. 0. A. 

6110. Add. Annotation: — Distd. R. v. Villars 
(1927), 20 Or. App. Rep. 150. 

6111. Add. Annotation: — Folid. R. v. Villars 
(1927), 20 Or. App. Rep. 150. 

6112a. Improper question put to prisoner — Prisoner 
undefended.] — R. v . Weeks (1928), 20 Or. 
App. Rep. 188, O. C. A. 

6112b. Prisoner giving evidence— Unfair treat- 
ment.]— When the ct. thinks that at the close 
of the case for the prosecution the judge, 
though he cannot hold that there is no case 
to go to the jury, might well suggest to them 
that in view of the evidence of the principal 
witness they could not safely convict ft fails 
to lay sufficient stress on the need of corro- 
boration, it may quash a conviction, as not 
being supported by the evidence & a mis- 
carriage of justice within sect. 4, sub-sect. (1) 
of the Criminal Appeal Act, 1907 (c. 23), s. 4 
,(1). The ct. disapproves of a deft. -witness in 
the box being treated by any one engaged in 
the case in such a way that he cannot give his 
♦evidence in his own way. — R. v. O’Connell 
(1931), 23 Cr. App. Rep. 8, C. 0. A. 

6114a. Questions by judge implying belief in guilt.] 
— R. v. Babbitt, No. 3161b, ante . 

6122. Add. Annotation: — Apld. R. v. Wright 
. (1934), 78 Sol. Jo. 870. 

6136. Add. Annotation: — Refd. R. v. Morter 
(1927), 20 Or. App. Rep. 53. 

6141a. .] — Woolmington v. Public Prosecu- 

tions Director, No. 4543a, ante. 


6144a. Refusal to permit acoomplloe to be called 
in mitigation — Count against accomplice 
withdrawn.] — Proviso to Criminal Appeal 
Act, 1907, s. 4, applied despite a manifest 
error in procedure. — R. v. Q a shell (1929), 
21 Or. App. Rep. 83, O. O. A. 

6144b. Omission to order production of police 
♦report.] — R. v. Clarke, No. 4662a, ante. 

6148a. Answer by witness implying previous 
. conviction.] — A witness for the Crown, in the 
course of being examined-in-chief with regard 
to his identification of the prisoner, made an 
isolated statement to the effect that he had 
seen a photograph of him in the 44 rogues’ 
gallery ” at Scotland Yard. No further 
reference to this statement was made by 
counsel on either side or by the presiding 
judge : — Held : although such a statement 
would inevitably convey to the jury the sug- 
gestion that the prisoner had been previously 
convicted or was of bad character, in the 
circumstances of the case the proviso to 
sect. 4 of Criminal Appeal Act, 1907 fc. 23), 
should be applied & the conviction affirmed. 

♦ Where by accident an isolated statement of 

* this nature has been made by a witness, it 
may be the best course for the presiding 
judge to make no reference to the matter. — 
R. v. Wright (1934), 78 Sol. Jo. 879; 25 
Cr. App. Hep. 35, C. C. A. 

6152. Add. Citation 31 TV 1*. R. 401. 

6169a. .] — R. v. Brombilla (1930), 22 

Cr. App. Rep. 74, 0. C. A. 

6169b. .] — R. v. Bishop (1930), 22 Cr. 

App. Rep. 136, 0. O. A. 

6169o. .] — R. v. Canham & Cushing 

(1929), 21 Cr. App. Rep. 174, C. C. A. 

6169d. .] — R. v. O’Brien (1930), 22 Cr. 

App. Rep. 20, C. C. A. 


PART XIV. SECT. 7, SUB-SECT. 11.— 
D. 

6115 vt. .] — R. v. DE 

Bertoli, [1927 1 3 D. L. It. 198 : (1927] 
8. O. R. 454 ; 48 Can. Grim. Oas. 118.— 
GAN. 


6115 vii. .3 — Brooks v. R., 

[10881 1 D. L. R. 268 ; 48 Can. Crlm. 
Cos. 338.— CAN. 


6115 vltt. .] — Conviction 

not disturbed for error in charge, no 
substantial wrong being done. — R. v. 
Bryson, [1936] 4 D. L. R. 801 ; 67 
Can. O. O. 115.— CAN. 


PART XIV. SECT. 7, SUB-SECT. 11.— 
E. 

q j, After juryman called — By 

person on panel.) — Held ; a miscarriage 
of Justice. — R. v. McNamara, [1926] 
4 D. L. R. 880 ; 46 Can. Crim. Oas. 
230 ; 69 O. L. R. 342.— CAN. 

ti. Disqualification of juror.) — Held: 
such disqualification did not cause a 
miscarriage of justice. — R. e. Boak, 
[1925] 3D. L. R. 887 : [1925] S. C. R. 
525 ; 44 Can. Crlm. Oas. 218 : revsg., 
[1926] 2 D. L. R. 803 ; [1925] 2 W W. 
1L 40: 43 Can. Crim. Gas. 402 ; 35 
B. C. 6. 856.— CAN. 

•m. Untrue statements by Crown 
counsel.]— Held .• In view of the 
general fairness of counsel's oommants, 
it was Impossible to believe that the 
jury were diverted by certain state- 
ments from the main points. — R. v. 
Merritt (1934), 62 Can. 0. O. 67.— 
CAN. 


PART XIV. SECT. 8, SUB-SECT. 1.— A. 

tk. Jurisdiction of court.) — R. v. 
Fox, R. v. Sanbomk (1925), 44 Can. 
Crlm. Oas. 862.— CAN. 


hi. .] — No definite principle oan 

bo laid down upon which a ot. of appeal 
Bhould prooeed in dealing with appeals 
for the reduction of sentences on the 
ground of excessive severity; all the 
olroumstanoes should be carefully taken 
into aooount In each instanoe & full 
consideration given to matters of 
mitigation. — R. v. Finlay. [1924] 4 
D. L. R. 829 ; 3 W. W. R. ^27. — CAN. 

h ii. .) — A sentence should be 

interfered with by a ot. of appeal only 
where the trial judge proceeded on 
some wrong principle or gave toagreat 
weight to particular circumstances : 
the fact that individual members of 
the ct. would have imposed a different 
sentence is not sufficient. — R. v. 
Gallagher, [1924] 4 D. L. R. 1059 ; 
3 W. W. R. 357.— CAN. 


h Hi. .] — In considering the 

adequacy of a sentence, the ot. should 
be guided by the same considerations 
whether the appeal be taken for the 
reduotion or increase of the sentence. — 
R. v. Hicks, [1925] 2 D. L. R. 1000; 
[1925] 1 W. W. R. 1155; 44 Can. 
Crlm. Oas. 13 ; 19 Saak. L. R. 359.— 
CAN. 

h Iv. J — Dustoor v. R. (1927), 

Q. R. 42 K. B. 520.— CAN. 

h v. .] — Where prisoner was con- 
victed of rape ft sentenced to death : — 
Held : circumstances, such as low 
mentality ft baneful environment, 
which were not brought to the attention 
of the judge, were sufficient to warrant 
a reduotion ot the penally to twenty 
years* imprisonment ft twenty lashes. 
— R. v. MoOathern. [19271 2 D.LR. 
1142; 48 Oan. Qnm. Css. 54; 60 
O. L. R. 634.— GAN. 


k t. Abortion.) — An appeal by 

an abortion -monger against a sentence 
ot four years' imprisonment imposed 
on her on a conviction for abortion, 
dismissed. — R. v. Petoh, [1925] 4 
D. L. R. 671 ; [1926] 3 W. W. R. 434 ; 
35 Man. L. R. 209.— CAN. 

k II. .] — Deft, was oonvicted of 

breaking ft entering with intent to 
commit an indictable offence. On 
appeal, there was sufficient evidence to 
support the conviction, ft the trial 
judge having had the advantage of 
seeing prisoner ft hearing his evidence, 
ft no sufficient reason having been 
shown for reducing the sentence : — 
Held : the conviction be affirmed ft 
deft. *8 appeal dismissed. — R. v. John- 
son (1927), 59 N. S. R. 385.— CAN. 

si. Variation of sentence — Assistance 
given to police.)-— Where an accused, 
oonvicted on his own confession, has 
given assistance to the police by 
denouncing ft giving evidence against 
a guilty receiver, although there is no 
evidence of restitution or repentance 
on the part of the prisoner, the sentence 
may be reduced. — R. e. Paul, [1928] 
S. A. S. R. 16.— AUS, 


•o. Excessive sentence .) — Appeal lies 
to the Ct. of King’s Bench in Quebec, 
from an excessive sentence against a 
prisoner tried without his consent by 
a magistrate fpr theft. — Ampleman v. 
Court op Sessions of the Peace, 
[1935] 2 D. L. R. 774 ; 63 Cfen. O. O. 
$22.— CAN. 


sr. Jurisdiction to reduce sentence — 
Ho appeal against sentence .] — The ct, 
may reduce sentence on appeal, 
although there is no appeal as to 
sentence. — R. v. MaoKay (1934), 62 
Can. O. C. 186.— CAN. 
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6169e. .] — R. v. Brown (1981), 23 Or. 

App. Rep. 48, O. 0. A. 


6169f. •] — The Ot. of Criminal Appeal does 

not make slight reductions of sentences. The 
ct. only interferes on matters of principle & 
on the ground of substantial miscarriages of 
justice. — R. v . Dunbar (1928), 21 Or. App. 
Rep. 19. 0. 0 . A. 


6169g. .] — R. v. Brooks (1931), 22 Or. 

App. Rep. 172, 0. 0. A. 

0169h. .]-— R. v. Jones (1981), 22 Or. 

App. Rep. 105, 0. 0. A. 

6169J. .]— -R. v. Adams (1931), 23 Or. 

App. Rep. 61, 0. 0. A. 

6169k. .] — R. v. Blake & Hines (1931), 

22 Or. App. Rep. 175, 0. 0. A. 

61691. .] — R. v. Williams (1930), 22 

Or. App. Rep. 137, 0. 0. A. 

6169m. .] — R, v. Slender (1931), 23 Or. 

App. Rep. 11, 0. 0. A. 

6169n. .] — R. v. Sharp (1931), 23 Or. 

App. Rep. 7, O. 0. A. 


6169o. Subordinate acting under orders.] 

— R. v. Spellen, No. 3150g, ante . 

6169p. .] — R. v. McGrath (1932), 32 

Or. App. Rep. 170, C. C. A. 

6169q. .] — R. v. Oarr (1932), 23 Or. App. 

Rep. 170, O. 0. A. 

6169r. .] — Reduction of deterrent sen- 

tence of unusual severity passed in view of 
the prevalence of a particular class of crime 
in the locality. — R. v. Withers (1936), 25 
Or. App. Rep. 53, 0. 0. A. 

6177a. .] — A prisoner was convicted in 

Jan. 1926, of bigamy committed in 1920. 
He was already serving a sentence of six 
months* imprisonment passed in Dec. 1925, 
for three offences of false pretences committed 
in 1923. The judge took the view that as 
the bigamy & the false pretences arose out 
of the same circumstances there should be 
one sentence of twelve months* imprison- 
ment to cover both offences, & accordingly 
sentenced the prisoner to six months* im- 
prisonment, the term to commence at the 
expiration of the sentence already being 
served. Subsequently, however, in view of 
the provisions of Criminal Law Act, 1827 


(c. 28), s. 10, the judge, doubting whether 
the bigamy, having been in fact committed 
at an earlier date, was a “ subsequent 
offence ** within the meaning of that section, 
altered the sentence to one of eleven months* 
imprisonment, the first five months to run 
concurrently with the existing sentence. The 
result was to lengthen the sentence originally 
intended by eight days. The prisoner 
appealed against the sentence : — Held : as 
the effect of the alteration of the sentence 
was inadvertently to compel the prisoner to 
serve eight days longer than the judge 
originally intended, the sentence ought to 
be reduced by that amount. — R. v. Fielder 
(1920), 135 L. T. 64 ; 90 J. P. 90 ; 28 Cox, 
0. 0. 186 ; 19 Or. App. Rep. 87, 0. C. A. 

6178a. Certificate ot Insanity after con- 

viction.] — R. v, Krnneally (1930), 22 Or. 
App. Rep. 52, C. 0. A. 

6178b. Adjournment of appeal — Accidental 

delay.] — When an appeal has been adjourned 
through no fault of appellant the ct. may for 
that reason make a reduction in the sentence. 
— R. v. Hildebrand & Hildebrand (1930), 
22 Cr. App. Rep. 79, C. 0. A. 

0178c. Court in doubt as to facts.}— R. v. 

Saunders (1931), 22 Or. App. Rep. 109, 
C. C. A. 

6178d. Other disciplinary action pending — 

Army deserter.] — Sentence reduced in view 
of other disciplinary action. — R. v. Soanes 
(1931), Cr. App. Rep. 142, 0. 0. A. 

6178e. Principles upon which court acts.] — 

R. v. Barker (1937), 81 Sol. Jo. 719, 0. 0. A. 

6178f. Offence of violence.] — Increase of 

sentence for an offence of violence. — R. v. 
Taylor (1939), 27 Cr. App. Rep. 42, 0. 0. A. 

6181a. Relative severity.] — A sentence 

of three years* penal servitude is now to be 
regarded as more severe than one of two years* 
imprisonment with hard labour. — R. v. 
Jones (1932), 23 Cr. App. Rep. 208, C. 0. A. 

6183a. .] — The ct. will amend an in- 

correct record, though it may not vary the 
sentence. — R. v. Sharman (1925), 19 Cr. 
App. Rep. 43, 0. C. A. 


PART XIV. SECT. 8, SUB-SECT. 1. — B. 

6170 i. Whether freak sentence con be 
substituted — Plea of guilty.) — On an 
appeal against sentence in a case 
wherein accused pleaded guilty the 
Ct. of Appeal is In as good a position 
as the trial Judge to determine the 
sentence whioh should be imposed. — 
R. v. V INBORAT8KY ( alias Vine), [1928] 
3 D. L. R. 201 : [1928] 1 W. W. R. 
542 ; 49 Can. dim. Cas. 298 ; 87 Man. 
L. R. 327.— CAN. 

6170 il. .}— R. v. Axtomake 

(B. C.), [1928] 3 W. W. R. 487.— CAN. 

6178 I. Variation of sentence — 
Increase of sentence .] — The Ct. ot 
Appeal is Justified in increasing a 
sentence, if it dearly deems it justloe 
to do so. — R. v. Qaboo (1927), Q. R. 43 
K. B. 116 ; 8 0.B.B. 291.— CAN. 

6185 IL .1 — R. v. Robin- 

son (1930), 53 Can. C. C. 173.— CAN. 

n i. .] — Where an illegal 

punishment has been imposed, as 
Imprisonment with hard labour where 
bard labour Is not authorised for the 
offence in question, the ot. will not 
exercise its powers under Criminal 


Code, s. 1124, by striking out the un- 
authorised portion of the penalty in 
order to uphold the conviction after 
the illegal punishment has been suffered 
in whole or in part. — R. v. Low 
QUONO, [19241 3 D. L. R. 666; 2 
W. W. R. 695 ; S3 B. 0. R. 522.— CAN. 

n II. Recommendation to mercy — 

Effect of misunderstood by trial judge. ] — 

R. e. Whittaker (19213), 28 sTft. N. 

S. W. 411 ; 45 N. 8. W. W. N. 172 ; 
[1928] Argus L. R. 303.— AUS. 

n ill. Petition for leniency — Im- 
properly received. ] — R. v. LfM Qu, 
[19281 1 D.L.R. 1038 ; 49 Can. Grim. 
Cas. 255 ; 39 B. 0. R. 457.— CAN. 

n Iv. .1— R. t». Gasoo, [19281 2 

D. L. R. 751 : 49 Can. Crim. Cas. 196 ; 

Q. R. 43 K. B. 116.— CAN. 

n v. Imprisonment substituted 

for fine — Fine inadequate.) — R. v. 
Stdorik 8c Zowatoki (Sask.), [19261 
3 W. W. R. 468.— GAN. 

n vi. Not after sentence partly 

served.) — R. v. North UP (N. S.) (1926), 
46 Can. Crim. Cas. 74. — CAN, 
n tU. Imposed by mistake J — 

R. v. Hals (1926)749 Can. Crim. Oat. 
253.— CAN. 


n viii. Youth of prisoner — 

Previous good character J— 11. v. Burns 
676 ; 68 

n lx. Sentence inadequate.) — R. 

v. Burns [19311 4 M. P. R. 85.— CAN, 

sp. Discretion of Court of 

Criminal Appeal.] — The Ct. of Criminal 
Appeal, in tne exercise of the powers 
relied in It by Criminal Appeal Act. 
1912, s. 6 (3), has an unfettered Judicial 
discretion to review sentences imposed 
upon oonvioted persons without the 
neoesslty of considering whether in 
Imposing any sentence under review, 
the trial Judge proceeded upon any 
wrong principle, or npon any mis- 
apprehension of the facts. — R. v. 
Gosper (1928). 28 S. R. N. 8. W. 
568 : 45 N. S. W. W. N. 165.— AUS. 

■q. Conviction for perjury .] — 

R. t>. Zizu N at ANSON (No. 2) (Sask.), 
[19271 2 W. W. JR. 154 ; 49 Can. Crim. 
Cas. 89.— CAN. 

sr. Reduction of sentence — Mitigating 
circumstances.}— R. v. Erickson, f 1931 ] 
IW.W.R. 710 ; 57 Can. a C. ill.— 
CAN. 
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6188* .] — B. tf. Pillhy (1920), 19 Or. 

App. Rep. 101, 0. 0. A. 

6186b. .] — Rectification of sentence pot 

warranted In law. — R. v, Teematne (1932), 
28 Or. App. Rep. 191, O. O. A. 

6187a. Sentence illegal.] — Sentence reduced 

in view of its illegality. — R. e. Jackson 
(1926), 19 Or. App. Rep. 159, 0. 0. A. 

8187b. .] — R. e. Irving (1927), 20 Or. 

App. Rep. 181, 0. O. A. 

6187c. .] — R. v, Milli champ (1929), 21 

Or. App. Rep. 106, O. 0. A. 

6187d. .1 — R. v. Dale (Otherwise 

M Anders) (1929), 21 Or. App. Rep. 114, 
0. 0. A - 

6198a. -J — R. v. Oltje (1928), 21 Or. App. Rep. 

68, 0. O. A. 

6208a. Previous conviction — Court reluctant to bear 
evidence of in justlfleaton of sentence — No 
previous conviction proved at trial.] — R. v. 
Gans (1928), 21 Or. App. Rep. 1, 0. 0. A. 

6208b. Youth & provocation.] — R. v. Lines (1929). 
21 Or, App. Rep. 175, O. O. A. 

6209a. Offer of employment — By old employer.] — 
Sentence reduced. — R. v. Jackson (1927), 20 
Or. App. Rep. 130, O. 0. A. 

6209b. S. P . R. v . Usher (1927), ?0 Or. App. Rep. 
180, 0. O. A. 

6209o. Inaccurate statements as to previous 
record.] — The ct. will revise a sentence when 
after conviction or plea inaccurate state- 
ments by the police about prisoner’s record 
may have influenced that sentence. — R. v. 
Bojvtolfh (1928), 21 Or. App. Rep. 37, 
O. O. A. 

6209d. Several charges tor same offence.] — R. v. 

Kenny (1929), 21 Or. App. Rep. 78, O. O. A. 

6209e. Improper discrimination between co- 
defendants.] — R, v . Leaf (1931), 22 Cr. App. 
Rep. 171, 0. 0. A. 

62091. Delay between conviction & appeal.] — 
When there has been an unusually long 
interval between the setting down to the 
hearing of an appeal the ct. may take it into 
consideration for the purpose of sentence. — 
R. v. Turner (1932), 23 Cr. App. Rep. 175, 
O. 0. A. 

6216a. .] — R. v. Reade (1927), 20 Or. 

App. Rep. 60, 0. 0. A. 

6215b. .] — R. v. Martin (1928), 20 Or. 

App. Rep. 187, 0. O. A. 

8215o. *- .] — ‘Increase of sentence to penal 

servitude in a grave case of uttering a letter 


demanding money with menaces. — R. v. 
Harris (1937), 26 Or. App. Rep. 22, 0. 0. A. 

6219a. .1 — R. 9. Lloyd (1927), 20 Or. 

App. Rep. 189. 0. O. A. 

6219b. Manslaughter — To Ill-treatment of young 
person.] — Applt. was charged upon the first 
count of an indictment with the manslaughter 
of her foster-child, to upon a second count of 
the same indictment with having wilfully ill- 
treated him in a manner likely to cause him 
unnecessary suffering, or injury to his health. 
Medical evidence showed that the child had 
died from suffocation directly attributable to 
two blows on the head which had caused 
concussion, but there was no evidence as to 
how the blows had been received. In the 
summing up on the manslaughter charge, the 
judge directed the jury that any carelessness 
on the part of the accused might be sufficient 
to justify a verdict of manslaughter. On the 
second * count, he directed them that the 
charge was an alternative one, in case they 
thought the manslaughter charge had not 
been proved, to that the act of ill-treatment 

, must do a wilfully conscious act on the part 
of the accused. The jury returned a verdict 
of guilty on the charge of manslaughter, to 
indicated that they would return a similar 
verdict on the seoond count, but the ct. took 
the view that this count was included in the 
first count, to it was not, therefore, proceeded 
with : — Held : (1) the judge had misdirected 
the jury, in that he had suggested that an 
act of carelessness might justify a verdict 
of guilty of manslaughter ; (2) this was a 
case in which the ct. should act on the power 
given to it by the Criminal Appeal Act, 1907, 
s. 5 (2), & substitute for a verdict of guilty 
on the first count one of guilty on the second 
count, with, in this case, a reduction of 
sentence ; (3) it was preferable that no 

additional count should be added to an 
indictment for manslaughter. — R. v. Large, 
[1939] 1 All E. R. 753 ; 55 T. L. R. 470 ; 83 
Sol. Jo. 165 ; 27 Cr. App. Rep. 65, €. C. A. 

6222a. Full offence — To attempt — Incest.] — R. v. 
Kilbride (1931), 23 Or. App. Rep. 12, 0* O. A. 

6228a. Attempted larceny — To attempt to obtain 
by false pretences.] — On an indictment for 
attempted larceny the ct. has no podrer to 
substitute a conviction for an attempt to 
obtain by false pretences. — R. v. Gallagher 
(otherwise HeminGway) (1929), 21 Cr. App. 
Rep. 172, 0. 0. A. 

6280a. Housebreaking — To receiving stolen pro- 
perty.] — (1) Evidence improperly admitted 
at the trial may be a ground for quashing a 
conviction. 


st. Sentence increased — Prevalence of 
offence ,} — On application to Increase a 
sentenoo, the Ct. of Appeal will have 
regard to the nrevalenoe of the class of 
offence involved. — R. v. Lb Blanc 
( 1988), 13 M. P. R. 343 ; 71 Oan. C.O. 
339*— CAN. 

sw. .] — Increase of sentenoo on 

appeal. — R. v. Wambolt (1938), 13 
M. P. R. 409 ; 71 O. 0. 0. 301.— CAN. 

PART XIV. SECT. 8, SUB-SECT. 1.— a 

3908 I. Prisoner’s stale of heaUKh- 
While a convict's physical state may 
be taken into consideration In pairing 
sentenoo. yet chang es In his health 
thereafter more property afford ground 
tor an application tor the olemenoy of 
the Grown than tor an appeal against 


the sentence. — R. v. Zhocxrman, 
U926] 8W.W.R, 882 : 46 Oan. Grim. 
Gas. 78 ; 37 B, 0. R. 877.— CAN* 

PART XIV. SECT. 9. 

6229 1. Carnal knowledge — To in- 
decent assault .} — R. p. Girons (1996), 
34 B. 0. R. 664.— CAN. 

6995 1 . ObtatnSngby fates pretences— 
To attempting to odo&a.]— Where a 
party has been oonvioted of obtaining 
goods by false pretences, to on the 
Indictment the jury could have found 
him guilty of some other offence, e.o. 
attempting to obtain, to It dearly 
appears by the Jury's finding that they 
must have been satisfied offsets which 
proved him guilty of attempting *— 
Held: a ct. of appeal, instead of aSow* 
ing or dismissing the appeal, may sub- 
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stitnte a verdict of guilty of attempting 
to obtain. — R. v. McManus, [1924] 3 
D. L. R. 297 ; 42 Gan. Grim. Gas. 248 ; 
61 N. B. R. 266.— CAN. 

sa. Breaking <tr entering dwelling- 
house by day — To stealing in dwelling- 
house. }— RTe. Sax (Min, 119961 9 
D.STR. 987 : 45 Oan. Grim. 09s. 991 ; 


D.fL. R. 987 : 45 Oan. Grim. Gas. 991 ; 
36 jSI a R. sit.— CAN. 

sb. Smug g ling N at to attempting to 
stnuggU^Latter offence only triable 
summarily.) — R. v. Jons (N. 8.), 
[19961 3 D. L. R. 959 : 46 Oan. Grim. 
Gas. 6. — OAN. 

se. W o u n di ng wtth intent to do bodOy 
harm — To co mmo n asseiilf .)— R. v . 
lam Foow, tI9pl 1 W. W. R. 747 ; 
49 Can. Grim. Sis. 933 ; 89 B, 0. R. 
998.— CAN. 
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(2) On an indictment charging house- 
breaking, As knowingly receiving stolen 
property* if the latter count was not effective, 
the ct., when quashing the oonviction in the 
former, will not substitute a verdict for 
receiving, as appit, was not, in fact, called 
upon to explain his possession. — R. v. 
Richards (1924), 18 Or. App. Rep. 144, 
0. 0. A. 

8280b. Breaking, entering & stealing — To breaking 
& entering with Intent to steal*] — When on 
an indictment for breaking & larceny there 
is no evidence of the latter, the jury must be 
directed so to find.: — R. v. Cross (1931), 22 
Or. App. Rep. 192, 0. O. A. 

0284a. Exclusion of women from Jury . 

— The discretion which a judge at a trial has 
of excluding women from a jury must be 
exercised judicially, & unless it is shown that 
it has not been so exercised the ot. will not 
order a venire de novo. — R. v. Vaquier (1924), 
18 Or. App. Rep. 112, 0. 0. A. 

6284b. Denial of right of challenge.] — 

If deft, is wrongfully denied his right to 
challenge, the ct. will award a venire de novo . 
— R. v. Williams (1925), 19 Or. App. Rep. 
07, 0. O. A. 

6237a. .] — R. v. Lloyd, No. 2567a, ante. 

8287b. .] — Venire de novo awarded in 

the case of a deft, whose plea of guilty had 
possibly been misunderstood. — R. v. Hussey 
(1924), 18 Or. App. Rep. 121, 0. 0. A. 

Annotation: — Folld. R. v. Hancock (1931). 146 L. T. 168. 

6287c. .] — R. v. Hancock, No. 3287a, 

ante. 

6288a. Trial of two indictments at same time.] 

— R. v. Wilde, No. 2365c, ante. 

6249a. Procedure.] — R. v. Knighton 

(1927), 20 Or. App. Rep. 45, 0. 0. A. 

6249b. Fresh evidence.] — R. v. Frat- 

son (1930), 22 Or. App. Rep. 29, 0. 0. A. 

6257. For “ R. v. Beauchamp, No. 6027, ante/’ 
read : — 

In the event of a discrepancy between the 
judge’s notes Sc those of the shorthand re- 


porter, the former will generally be preferred. 
— R. v. Beauchamp (1909), 2 Or. App. Rep. 
40, O. 0; A. 

6261a. Plea in one court Sc trial in 

another.] — Where a prisoner’s plea is taken 
in one ct., Sc the trial takes place in another 
ct., the transcript of the shorthand note 
ought to cover the whole of the proceedings 
from beginning to end. — R. v. Strickson 
(1930), 25 Or. App. Rep. 206, 0. 0. A. 

0261b. Written police report.] — When at any 

trial a written police report of the prisoner’s 
record is handed to the presiding judge by 
a police witness, a copy of the report ought 
to be handed to the shorthand writer for 
incorporation in the shorthand note of the 
case. — R. v. Minighan (1935), 25 Or. App. 
Rep. 108, 0. O. A. 

6263. Add. Annotation: — Reid. R. v. Harris, 
[1927] 2 K. B. 687. 

6271. Before this case insert “ See , also, Crown 
Practice, No. 797a.” 

Add. Annotations: — Folld. R. v. Maidstone 
Prison, Ex p. Maguire (1925), 133 L. T. 
710. Refd. Re Carroll (1930), 100 L. J. K. B. 
62. 


6278. Add. Annotation .-—Refd. Re Carroll, [1931] 
1 K. B. 104. 


6279. Citations .-—Delete [1892] 1 Q. B. 104. 

6284. Add. Annotation : — Refd. R. v. Maidstone 
Prison, Ex p. Maguire (1925). 133 L. T. 710. 


6293a. Order to repair highway — Highway Act, 
1862 (c. 61), s. 18.] — Held: not a judgment 
in a 41 criminal cause or matter.” — Lough- 
borough Highway Board v. Curzon (1880), 
17 Q. B. D. 344 ; 55 L. J. M. C. 122 ; 55 
L. T. 50 ; 50 J. P. 788 ; 34 W. R. 021 ; 
2 T. L. R. 078, 0. A. 


Annotations : — Refd. R. v. Poole Co 
602 ; Payne v. Wright (1892), 61 


1^(1887^9 Q. B. D. 


6298a. Invalidity of bye-law.] — Appit. was 

charged with frequenting a street for the 
purpose of betting contrary to a bye-law of 
a borough, but the charge was dismissed on 
the ground that the bye-law was ultra vires 
Sc unreasonable. On a case stated, the High 


PART XIV. SECT. 10. 
aa i. Fresh evidence avail- 

able not given at trial .] — R. v. McDonald 
(N. 8.) (1997), 49 Can. Grim. Gas. 35. — 
CAN. 

aa il. Raising doubt 

as to correctness of verdict.]-- R. «. 
Haskins (Out.). [1929] 1 D. L. R. 882 ; 
50 Can. Grim. 6as. 412. — CAN. 

aa Hi. .] — Failure to pro- 

duce a witness for the defence, although 
ample time existed, is not ground for 
a new trial. — R. v. Hoobnson & 
Fujto, [1938] 8 D. L. R. 124; 70 
Can. O. O. 256.— CAN. 
m L Insanity— Plea not raised 

S. £! #*!.- 

CAN. 

as il. No objection by conned at 

trial.}— A new trial may be ordered 
although no objection to the Judge's 
charge was taken by oouneel at the 


HWUf 


•a ill. After sentence served .) — 

One who has served his sentence 
stands in the position of one pardoned. 
Sc cannot be retried, but he may waive 
fids right Sc obtain a new trial.— R. y. 


•f. Misleading statements in 

summing up.}— Held : as there was a 
probability that some statements in 
the summing up had misled the jury, 
a miscarriage of justice had occurred. ; 
Sc a new trial was ordered. — R. c. 
Williams, R. v. McLaughlin, 11928] 
Bt. R. Qd. 133 ; 22 Q. J. P. 53.— AUS. 

eg. Failure to charge jury as to 

need for oorroboration.]—u . v. Good- 
FELLOW (N. B.), [1928] 2D.L.R, 598 ; 
49 Can. Grim. 6as. 268.— CAN. 

•h. Admission of depositions .] — 

A new trial may be directed under 
Criminal Code, s. 1014 (3) (b). on the 
ground that it was not proved that 
certain of the oonditions precedent 
prescribed by a. 999 for the admission 
ot depositions had bedn fulfilled. 4c one, 
at least, of the depositions might have 
turned the scale ot the jury’s verdict 
against the accused. — R. v. Morkllb, 
09281 1 W. W. R. 63 J 49 Can. Grim. 
04s. 15 ; 39 B. a R. 140.— CAN. 

•J. Statement by prisoner — 

Admission of erroneous translation .] — 
A written exculpatory statement made 
by fite accused in a foreign language 
while he was in custody Sc handed by 
him to the constable in whose custody 
he was, was received as evidence Sc 


given to the jury Sc referred to by 
judge In jbi§ charge. On apgeal 


the w __ „ 

from the conviction it was shown 
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the translation admitted at the trial 
was erroneous in certain respects 
alleged to be prejudicial to the accused : 
— Held : since In so far as the trans- 
lation was incorrect it undoubtedly 
gave rise to an inference prejudicial 
to the accused it had resulted in a 
miscarriage of justice, &, therefore, a 
new trial must be directed. — R. v. 
Frederick, [1931] 3 W, W. R. 747 ; 
44 B. 0. R. 547 ; 57 O. O. 0. 340.— 
0AN. 

sk. Duty of court on trial de novo — 
To give weight to findings of court 
below.] — R. v. Aulenbaob, [1930] 1 
D. L. R. 865 ; 52 O&n. O. 0. 374 ; 1 
M. P. R. 129.— CAN. 

•b. Difference between trial d: trial 
de novo.] — R. v. Rios. [1930] 3 D. L. R. 
911; 53 Can. O. O. 322.— CAN. 

sd. Majority in favour of new trial — 
On different grounds — Effect.] — The fact 
that two of the majority (three) of the 
et. who held that there should be a 
new trial gave different grounds for their 
conclusion that there had been a mis- 
carriage of Justice did not prevent the 
case bring one within Beet. 1014 (e) of 
the Criminal Code. The new trial was, 


a v. jj< jcv. < utf , w# vmui. 

304 ; 49 B. O. R. 393 ; 5 F. L. J. 
(Can.) 67.— CAN. 
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Ot. held that the bye-law was valid : — Held : 
this being a “ criminal cause or matter,*' 
there was no appeal except for error of law 
apparent on the record, &, even if the 
bye-law wore, on the face of it, invalid, that 
would not be an error of law apparent 
on the record. — Burnett v. Berry (1896), 
00 J. P, 660 ; 12 T. L. R. 464 ; 40 Sol. Jo. 
604, 0. A. 


Annotations Apld. McVltfcie v. Bolton JJ., [19241 W. N* 
149. Befd. Godwin v. Walker (1896), 12 T. L. R. 367 i 
Teale e. Harris (1896), 60 J. P. 744 : Jones t>. Walters* 
(1898), 78 L. T. 167 : Kitson v. Ashe, [1899] 1 Q. B. 425 i 
White v. Morley, [1899] 2 Q. B. 34 ; Thomas c. Sutters. 
[1900] 1 Oh. 10; Sutton Harbour Improvement Co. v, 
Foster (1920), 123 L. T. 549 ; Everton v. Vfalker (1927), 
137 L. T. 594. 


6298b. “ Error of law apparent on record/*] — 

Burnett v. Berry, No. 6298a, ante. 

6298c. .] — The effect of Jud. Act, 1878 (c. 00), 

s. 47, & Criminal Appeal Act. 1907 (c. 23), 
s. 20, is that there is no right of appeal to the 
Ot. of Appeal in a criminal cause or matter, 
even where the error is apparent on the record. 
— McVrmE v . Bolton JJ., [1924] W. N. 
149, 0. A. 

After this case add the following new 
section ; — 


Sect. 15. — APPEALS. 

To House of Lords.] — See Part XV. 


Part XV. — Appeal to House of Lords and Judicial 
Committee of the ; Privy Council. 


6801. Add. Annotations: — As to (1) Apld. R. v. 
Berg, Britt, Carr4 & Lummies (1927), 20 
Or. App. Rep. 88. Dlstd. R. v. Chesshire, 
Jiucas & Bottom (1927), 20 Or. App. Rep. 47. 


Consd. R. v. Tidmarsh (1931), 23 Or. App. 
Rep. 79. Generally, Refd. Statham v. Slat- 
ham, [1929] P. 131. 


Part XVI. — Costs, Compensation, Rewards and Restitution. 


6408. Add. Annotation: — Refd. R. v. Ely JJ., 
Ex p. Mann (1928), 93 J. P. 45. 

6484a. Case not sent for trial.] — When 

Justices are sitting as examining justices to 
inquire whether a person charged with an 
indiotable offence ought to be committed for 
trial, a refusal by the justices to commit is 
a “ dismissal ” within Costs in Criminal Oases 
Act, 1908 (c. 16), s. 0 (3), entitling deft, to 
apply for costs. The use of the word “ dis- 
miss ” in that sect, is inappropriate, for 
justices have no power to “ dismiss ” an 
indictable charge not dealt with summarily, 
such as is given by Summary Jurisdiction 
Act, 1879 (o. 49), s. 27 (4), in the case of a 
charge of an indictable offence which is dealt 
with summarily. — R. v. Essex, JJ., Ex p. 
Churchill (1933), 148 L. T. 498 ; 97 J. P. 


124 ; 49 T. L. R. 283 ; 31 L. G. R. 178 ; 
29 Cox, 0. C. 002. D. C. 

6484b. Practice.] — Practice Note (1936), 20 Cr. 
App. Rep. 13, C. C. A. 

Costs of poor prisoners .] — See Poor Prisoners' 
Defence Act, 1930 (c. 32), s. 3. 

6446a. Appeal from order — To Court of 

Criminal Appeal.] — R. v. Jones, No. 5554a, 
ante. 


6496a. S. P. R. v. D'Eyncourt (1888), 21 Q. B. D. 
109 ; 57 L. J. M. 0. 04 ; 52 J. P. 028 ; 37 
W. R. 69 ; 4 T. L. R. 455, D. C. 


anwmwwiw . MXUU. v. iwu \L06m). 1 

Conn v. Turnbull (1925), 89 J. P. Jo. 300. 


6505. Add. Annotation : — Refd. Lake v . Simmons, 
[1920] 2 K. B. 51. 


PART XIV. SECT. 16. 
id. To Supreme Court — Condition 
precedent — Certificate — By what court 
oranted .] — The ot. to arrant a certificate 
that a decision of the Ct. of Criminal 
Appeal Involves a point of law ot 
exceptional publio Importance, 9c that 
It Is desirable in the public Interest 
that an appeal should be taken. Is 
the Ct. of Criminal Anneal, & not the 
Supreme Ct. — A.-G. r. Mctbbay (No. 2), 
[1926J I. R. 300.— IR. 


PART XVI. SECT. 1, SUB-SECT. 3. 

6441 i. Costs of defendant on acquitted 
< — Libel .) — In Criminal Code, s. 1045, 
the word '* information *’ means 
“ criminal Information,** A a dismissal 
by the magistrate ot a charge laid In 
the usnal way by information Sc com- 
plaint is not a ** judgment for deft..**— 
Bucwco v . Ohobotab (B. CD. [1926] 
1 D. L. R. 1024 : [19261 1 W. W. R 
379 ; 45 Can. Grim. Cas. 216.— CAN. 

•441 U. .1— The discharge 


ot the accused on a nolle prosequi on a 
charge for criminal libel constitutes a 
“ judgment for deft.** within sect. 1045 
of Criminal Code ; & thereupon en- 
titles the accused “ to recover from 
the prosecutor the costs Incurred by 
him Dy reason of such indictment or 
Information. . , . The costs of a former 
abortive trial in the criminal prosecu- 
tion on which the jury disagreed are 
legal Sc proper ^oosts which may be 
allowed under said sect., & the ot. in 
the criminal case has jurisdiction to 
order them to be paid by the private 
prosecutor. The costs properly 
ordered by the criminal ot. to be paid 
under sect. 1045 may be taxed pur- 
suant to said order Sc then made the 
subject of a civil action by the aocused 
or by his assignee, — You no e. Ucm- 
YAMA, [19341 1 w. W. R. 401: 61 
a O. a 313 ; 48 B, O, R. 55.— CAN. 

tg. Order for payment of costs of 
prosecution — Speedy trial in county 
cotwi.1— R. «. Thobm, [193313 W. W. ft. 
637 ; 62 a a a 276.— OAR. 
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PART XVI. SECT. S. 

g I. .1 — R. v. Jaokow, 

[1934] 1 W. W. R. 340 ; 62 C. C. O. 
277 : 42 Man. L. R. 121.— CAN. 

1 j. Liability of money found on 

prisoner .] — Although money belonging 
to an aocused found on him at the time 
of his arrest could not bS connected 
with the offences charged : — Held : 
it became subject at once to compensa- 
tion orders which, following his con- 
viction, were made under sects. 1044 
& 1048 of the Criminal Code ; there- 
fore, he could not after his arrest 
assign or dispose of it to the prejudice 
of persons in whose favour such orders 
were made. — R. v. Lxbanskt, Kush- 
neb v. Williams, [19381 2 W. W. R. 
247 ; 8 F. L. J. (Can.) 20.— CAN. 

PART XVL SECT. 3, SUB-SECT. 3.— A. 

sk. Offence tried on summary con - 
vietion.£- Sects. 705, 817, Sc 1050 of 
the Criminal Code dealing with the 
r es tituti on of stolen property do not 



VoL XV— Criminal Law. Cases 6722— 6889a. 


Part XVII. — Offences 

6722. For “ (1628) ” read “ (1641).” 

6728. For “ (1628) ” read “ (1689).” 

6726. For “ (1628) ” read “ (1443.”) 


against the Sovereign. 

6727. For 11 (1628) ” read 44 (1494).” 
6782. For 44 (1628) ” read 41 (1463).” 
6788. For 44 (1628) 44 read 44 (1462) ” 


Part XVIII. — Offences against Public Tranquillity 


6785a. Effecting public mischief — False allegation 
of robbery*] — Conduct causing or tending to 
cause public mischief constitutes a mis- 
demeanour at common law. 

Where a person makes a false statement 
to the effect that he has been robbed by a 
man of a given description, thereby leading 
officers of the police to waste their time & 
exposing individuals of that description to 
suspicion, he commits the misdemeanour of 
causing a public mischief. — R. v. Manley, 
[1933] 1 K. B. 629 , 102 L. J. K. B. 323 ; 
148 L. T. 336 ; 97 J. P. 6 ; 49 T. L. R. 130 ; 


77 Sol. Jo. 06 ; 31 L. G. R. 81 ; 24 Cr. App. 
Rep. 25 ; 29 Cox, O. O. 674, C. C. A. 

6816. After this case add : — 

Unlawful possession.] — See Firearms & Imi- 
tation Firearms (Criminal Use) Act, 1933 
(C. 60). 

6889a. .] — Divers persons assembled in 

a room, entrance money being paid, to witness 
a fight between two persons. The com- 
batants fought in a ring with gloves, each 
being attended by a second, who acted in 
the same way as a second at prize fights. 
The combatants fought for about forty 


apply to an offence tried on Bnmmary 
oonviction under Part XV. of the Code. 
— K. ex tel. Arnold v. Westerland 
(Alta.), [1929] 3 W. W. R. 408 ; 52 
Can. Crim. Cag. 127. — CAN. 

PART XVI. SECT. 3, SUB-SECT. 3.— 
C. 

im. Parent of juvenile delinquent — 
Condition precedent .] — Before an order 
for restitution of stolen property can 
be made against a parent under 
sect. (1) 22 of Juvenile Delinquents Act, 
(c. 46) (Dorn.), the parent must bo 
given definite notice, with full 
opportunity to defend himself, & the 
complainant must establish his case 
against the parent on evidence properly 
given at an open sitting of the ct. 
Orders for restitution made herein 
against a parent without said con- 
ditions having been complied with : — 
Held: to have been made without 
jurisdiction or authority, & to be void 
& ineffectual ; 8c the complaint as 
against the parent was dismissed, with 
costs against the complainant. — 
Lysenko v. Cooper, [1938] 1 W. W. R. 
366 ; 1 D. L. R. 781 ; 45 Man. L. R. 
537. — CAN. 

PART XVII. SECT. 1, SUB-SECT. 1. 

6515 i. Breach of allegiance to the 
Crown — Statue of State possessing 
internal sovereignty.] — The crime of 
high treason can be committed against 
a State which possesses internal 
sovereignty, even though its external 
powers may be limited in certain 
respects. The Govt, of the Union of 
South Africa, as mandatory of South- 
West Africa, possesses sufficient interna) 
sovereignty to warrant a charge of 
high treason against an inhabitant of 
the mandated territory who takes up 
arms with hostile intent against the 
Govt, of that territory. — R. v. Chris- 
tian, [1924] App. D. 101. — 8. AF. 

PART XVII. SECT. 1, SUB-SECT. 3.— 
E. (a). 

sb. Conspiracy to establish inde- 
pendence of India.) — Any conspiracy 
to establish the complete independence 
of India, as distinct from obtaining 
for It the status of a self-governing 
Dominion within the British Empire, 
would be tantamount to conspiring to 
deprive His Majesty of the sovereignty 
at British India. The same result 


would follow if there was a conspiracy 
to establish a perfectly democratic or 
republican form of government In 
India outside the British Empire. — 
Emperor v. Jhabwala (1933), I. L. R. 
55 All. 1040 — IND. 

PART XVII. SECT. 1, SUB-SECT. 4. 

s i. .] — The crime of treason is 

constituted by the perpetration of 
armed attacks upon the State or Govt, 
with hostile intent. The existence or 
otherwise of suoh hostile intent Is to 
be gathered from all the oircumstancee 
of the case. Where accused committed 
acts of hostility towards the State by 
taking up arms with the express inten- 
tion of ooorcing the Govt. 8c enforcing 
the will of himself & those acting with 
him upon the Govt. : — Held : accused 
had been properly oonvioted of treason. 
— R. v. Erasmus, [1923] App. D. 73. — 
S. AF. 

• 11. .] — When a multitude arises 

& assembles to attain by force & 
violence any object of a general publio 
nature. It amounts to levying war 
against the King. A deliberate & 
organised attack upon the Crown 
foroes would amount to a waging of 
war If the object of the insurgents was 
by armed force & violence to overcome 
the servants of the Crown & thereby 
prevent the general collection of the 
capitation tax. — Aung Hla v. King 
Emperor (1931), I. L. R. 9 Ran. 404. 
—IND. 


PART XVIII. SECT. 1. 

6735a i. Effecting public mischief — 
False allegation of motor accident .1 — 
The making of a false representation 
to the police that a motor accident 
had occurred, with the object of causing 
investigation to be made, constitutes a 
crime, even though the representation 
does not include a charge against any 
individual. — Kerr v. Hill, [1936] 
S. C. (J.) 71.— boot; 

6735a it. False charge against 

innocent person .] — A false statement 
amounting to “ publio mischief ” in- 
cludes a false charge against innocent 
person. — R. v . Lzfpler (1936), 67 Can. 
C. C. 330.— -CAN. 


PART XVIIL 8ECTT 2, SUB-SECT. 8. 
6750 W. .]— Advocating 
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expressly any form of rebellion is not 
a necessary element in an offence under 
Indian Penal Code, s. 124a. It Is 
quite possible by the abuse of Govt, 
officials to make an endeavour to bring 
into hatred or contempt the Govt, 
established by law In British India. — 
Emperor v. Satya Ranjan Bakshi 
(1929). I. L. R. 56 Calo. 1085.— IND. 

6760 iv. ] — R. v . Evans, 

[1934] 2 W. W. R. 320 ; 62 C. C. C. 29 
48 B. C. R. 223 — CAN. 

h 1. .] — Where a book, 

which professes to be a history of the 
East India Co., is in no sense merely 
a history of the times with which It 
deals, but teems with propaganda 
directed against British rule. Sc the 
Intention & general trend of the book 
Is to bring into contempt & hatred the 
present Govt., the book is rightly 
prescribed under sect. 99a of the 
Criminal Prooedure Code. — Emperor 
v. Saigal (1930), I. L. R. 52 All. 775.— 
IND. 


PART XVIII. SECT. 6. 

lk. Carrying offensive weapons .] — It 
Is an offence to carry offensive weapons 
as defined by sect. 2 (26) of the Criminal 
Code 8c it is no answer to the charge 
that the weapons were intended for 
defensive purposes. — R. v. Yasko- 
WITOH, [1938] O. R. 178.— CAN. 

PART XVIII. SECT. 7. 

. f®2iii. Meaning of “ price- 

tUlht.”)— R v. Pklkey (1913), 24 

W. L. R. 804 ; 4 W. W. R. 1055 ; 11 
R- 701 ; 6 Alta. L. R. 103.— 

6821 III. Restaurant.) — A 

restaurant is not a public place within 
Criminal Code, s. 238 {Jh since the 
publio has no rights, as such, to 
resort there : &, therefore, the causing 
of a disturbance therein by one of the 
methods referred to in s. 238 ( / ), does 
not render the disturber subject to 
conviction thereunder. — R. t>. Benson, 
[1928J 3 W. W. R. 605 : 50 Can. Crim. 
Cas. 426.— CAN. 

0 i. To police officer by motorist .] 

— A motorist using abusive language 
to a police officer cannot be convicted 
of using language calculated to pro- 
voke a breach of the peace. — R. v. 
ZwiCKERj [1938] 1 D. L. R. 461 ; 69 


6750 W. 
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minutes with great ferocity, So severely 
punished each other. The police interfered 
So arrested delta., who were among the 
spectators. Upon the trial of an indictment 
against them for unlawfully assembling 
together for the purpose of a prize fight, the 
Chairman directed the jury that, if it was 
a mere exhibition of skill in sparring, it was 
not illegal ; but, if the parties met intending 
to fight till one gave in from exhaustion or 
injury received, It was a breach of the law 
So a prize fight, whether the combatants 
fought in gloves or not, So left it to the jury 
to say whether it was a prize fight or not : — 
Held: the jury were properly directed. — 
R. v . Orton (1878), 89 L. T. 293 ; 43 J. P. 
72 ; 14 Cox, 0. O. 220, 0. 0. R. 

Annotation : — Reid. R. v. Coney (1889). 8 Q. B. D. 684. 

6864* Add. Annotation : — Consd. Duncan v. Jones, 
[1930] 1 K. B. 218. 

6870. Add, Annotation : — Consd. R. v. Donovan 
(1984), 60 T. L. R. 600. 

6887. Add, Annotations : — Held. Motor Union 
, Insoe. v . Boggan (1923), 130 L. T. 688 ; 
Compania Naviera Bachi v. Henry Hosegood 
So Son, Ltd., [1988] 2A11B. R. 189. 

689b. Add. Annotation : — Refd. Jarvis v. Surrey 
County Council, [1925] 1 K. B. 654. 

6916. In line eight of headnote, delete 41 are. 1 * 

6981. Add . Annotation : — Refd. Glamorgan County 
Council v . Glasbrook, [1924] 1 K. B. 879. 


7026. Add. Annotation : — Refd. Anchor Trust Co. 
v. Bell, [1926] Oh. 806. 

7088a. .1 — Anon. (1701), 12 Mod. Rep. 496 ; 

88 B. R. 1472. 

7096a. Unauthorised sendee.}— The 

words “ divine service ” in the earlier part 
of Ecclesiastical Courts Jurisdiction Act, 1800 
(c. 32), s. 2, are used in their widest sense ; 
So the words “ any divine service, rite, or office 
in any cathedral, church, or chapel ” in the 
latter part of the sect, are used to cover all the 
services in the Church of England in these 
plaoes, including the celebration of the 
sacraments, So the special mention im- 
mediately preceding these latter words of 
“ any sacrament ” refers to the celebration 
of any sacrament outside a cathedral, church, 
or chapel. 

A parish church, at the time of the service 
hereinafter mentioned, contained a sanctus 
bell, a figure of the Madonna So Child, So a 
blue votive lamp, all of which had been directed 
to be removed Dy an order of the Consistory 
Ot. On a certain Sunday, in the absence 
through illness of the incumbent of the church, 
a clergyman in holy orders, being a canon, 
ministered or celebrated a service in the 
church in the course of which he performed 
the ceremony of the- Asperges with the use 
of lighted candles although it was not pre- 
scribed or ordered by the Book of Common 
Prayer ; celebrated the holy communion 
service omitting therefrom the ten com- 


PART XVIII. SECT. 8. SUB-SECT. 1. 

•841 11. Unemployed rushing 

town hatl .) — R. v . Beattie. [1931) 1 
W. W. R. 764 ; 66 Can. C. 6. 380 ; 39 
Man. L. R. 394. — CAN. 

6841 111. Deft, led a parade 

of unemployed men thrown the 
streets of a city, the purpose being to 
demonstrate the extent of unemploy- 
ment 6c to excite public sympathy. 
The chief constable forbade deft, to 
lead the parade through a certain 
restricted area In the city, but deft, 
refused to obey 6c was arrested by the 
police ; he then Instructed his followers 
to enter the restricted area in defiance 
of the police, 6c they, pushing the 
police aside, carried the parade through 
the restricted area. No physical 
violence doing bodily harm resulted, 
apparently because the polio© realised 
the wisdom of yielding to a crowd of 
men who were unarmed 8c apparently 
harmless : — Held : deft, was a member 
of an assembly lawful in its inception, 
but unlawful In its execution, because 
It was determined to meet force by 
foroe 6c to resist the offioera of the law. 
— R. v . Patterson, [19311 3 D. L. R. 
867 ; 66 O. L. R. 461 ; 66 Can. O. O. 
818.— CAN. 

6841 lv. .V—R. v. Pavletich 

(1988), 68 0. O. O. 886.— CAN, 

•n. Meeting to maintain right bond 
fide believed to be possessed.)— Where 
five or more persons assemble for 
maintaining by foroe, or show of foroe, 
a right which they bond fide believe 
they possess, ft not for enforcing by 
suoh force, or show of foroe, a right or 
supposed right of theirs, they ao not 


him. uuuvt India Penal Code, s. 143.*— 
Be YsmBU)lU Pillai (1987), I. L. R. 
61 Mad. 91.— BID. 

so. Circumstances to be considered .) — 
To constitute an " unlawful assembly ** 
within sect. 87 of Criminal Code there 
need he no Intention on the part of any 
member of the assembly to commit an 
otfenoe, but it is the manner in whkm 


the assembly conducts Itself that 
brings It within the purview of the 
sect. All the circumstances, Including 
the conditions of the time, must be 
considered in determining whether a 
particular assembly was m the begin- 
ning or had become an unlawful one. 
The common purpose of the members 
ft the likelihood of a disturbance 
resulting from the assembly are matters 
which are ordinarily not determined 
by direct evidenoe but by inference 
from the oonduct of the meeting ft 
all the circumstances surrounding it. 
Therefore, the reception of evidenoe 
that on the day before the assembly 
in question a circular, urging the .un- 
employed to refuse to acoept relief 
work ft to *' strike," was distributed 
in the city was held not to afford a 
valid ground of appeal from a con- 
viction on a charge of being a member 
of an unlawful assembly although no 
connection of the aocused with the 
circular was shown. — R. v. Jones ft 
Sheinin, R. v. Thernes, R. v. Fabby 
ft Dworkin, R. v. Campbell, [1931] 
3W.W.R. 716 ; 67 Can. C. C. 81, 90, 
98 ; 86 Alta. L. R. 97.— CAN. 

sq. Membership of Communist party.] 
— R. v. Buck, [19381 8 D. L. rT 97 ; 
57 o. a a *90.— CAN. 

PART XVIII. SECT. 6, SUB-SECT. ft. 

sr. Whether justices may disperse.] — 
A Justioe of peace has no authority to 
disperse a meeting not shown to be 
unlawful because be reasonably be- 
lieves it to be held with an unlawful 
intent. — O'Kelly v. Habvst (1883), 
15 Cox, C. O. 435.— IR. 

PART XVHL SECT. 8, SUB-SECT. 8. 

g 1. ,] — No person oan be con- 
victed of membership of an unlawful 
assembly unless he was present, nor of 
counselling others to become members 
unless they do in fact do so. — R* v. 
Stewart, [16341 JD.LM1! 1 
W. W. R. 483 ; 61 a O. a 817.— CAN. 
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PART XVIII. SB0T. B. SUB-SECT. 7. 

st. Whether municipal corporation 
liable.] — Globe ft Rutgers Fire 
Insurance Co. v. Glace Bay Oorpn. 
(N. 8,), £19871 1 P.L.B. 80.— CAN. 

PART XVIII. 8ECT. 10, SUB-SECT. 

1.— A. 

r I. .1 — A forolble entry made 

with intent to repossess chattels upon 
certain lands ft not made for the pur- 
pose of taking or attempting to take 
possession of the lands Is not a forolble 
entry within Statute of Forcible Entry 
1381, 5 Rioh. II., Stat. I., o. 7. An 
indictment in respect of a charge of 
forcibly entering upon lands is defective 
in charging a oommon law offenoe if 
he does not allege a breach of the 
peaoe : ft it is defective in charging 
an offence under the Statute m 
Forcible Entry, 1381, if it does not 

20.— AUS, 

PART XVIII. SECT. 10, SUB-SECT. 1. 

— C. 

it. Vacant pr emises .] — The gist of 
the offence of forolble entry under 
sect. 108 of Criminal Oode Is the forolble 
kemon of actual ft 
a manner likely 
'tie potoo or 
reasonable apprehension thereof. An 
entry by the breaking of the look of 
vacant itemises Js not one Mkely to 
oause a broach ot the peeoe ft, there- 
fore. not wtthini sect. J01. “Forcible 
entry" as defined tn the decisions 
under the English, statutes Is dto- 
* ‘ la from " forcible entry M as 

sect. 108. — R. v. Oeegledz, 

W. R. 480 ; 56 Oan. ao. 

114*— CAN. 

PART XVIU. 8*07^10, SUB-SECT. 1. 
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mandments & the lengthy exhortation ; wore 
during the sermon or some parts of it an 
amice, an alb, a maniple, a stole, a cope, & a 
biretta ; & elevated the elements from the 
altar after consecration. During the service 
incense was used ceremonially, the sanctus 
bell was rung before, during, & at the end of 
the consecration prayer, & during that prayer 
one of the church bells was rung. It did 
not appear that any order had been made by 
lawful authority for the use of the service 
in question in so far as it differed from the 
form of service prescribed by the Book of 
Common Prayer, or for the use of any form 
of service other than that there prescribed, 
but it was stated that the service in question 
had the sanction of the bishop of the diocese : 
— Held : (1) the service in question, assuming 


it to be legally valid, was not a sacrament 
only, but a “ divine service ” within Ecclesi- 
astical Cts. Jurisdiction Act, 1860 (c. 32), 
s. 2 ; (2) although the above-mentioned 

articles, acts & omissions were departures 
from the laws of the Church of England, yet 
such departures did not prevent the service 
from being a “ divine service ” within that 
sect. ; &, consequently, persons who dis- 

turbed the clergymen while conducting the 
service disturbed a clergyman ministering or 
celebrating divine service within the sect. & 
were liable to conviction for an offence there- 
under. — Matthews v. King, [1934] IK. B, 
505 ; 103 L. J. K. B. 609 ; 150 L. T. 133 ; 
97 J. P. 345 ; 60 T. L. R. 62 ; 31 L. G. It. 
379 ; 30 Cox, C. 0. 27, D. 0. 


Part XIX. — Offences in Respect of Public Offices. 


7106a. Who Is “ person holding office under 

His Majesty 99 — Police officer.] — A police officer, 
whether he be a member of the Metropolitan 
Police Force or a member of the police force 
of a county, city, or borough, holds the office 
of constable & as such is a “ person who holds 
office under His Majesty ” within the Official 
Secrets Act, 1911 (c. £8), s. 2 (1). — Lewis v. 


Cattle, [19381 2 K. B. 454; [1938] 2 All 
E. It. 368 ; 107 L. J. K. B. 429 ; 159 L. T. 
100 ; 102 J. P. 239 ; 54 T. L. It. 721 ; 82 
Sol. Jo. 370 ; 30 L. G. It. 290 ; 31 Cox, C. C. 
123, D. C. 

7153. Add. Annotation : — Refd. R. v. Manley, [1933] 
1 K. B. 529. 


Part XX. — Offences relating 

7276. Add. Annotation : — Refd. Conn v . Turnbull 
(1925), 89 J. P. Jo. 300. 

7304a. .] — A. brought an action against 

B. & his partners, for the price of wheat, & 
recovered a verdict on the bought & sold 
notes. B. & his partners filed a bill in 
equity against A., which stated, that the 
bought & sold notes did not contain all the 
terms of the contract, as it had been also 


to Administration of Justice. 

agreed by parol between A. & B., that the 
wheat should be paid for by a draft at 
three months ; & the prayer of the bill was, 
that A. should be restrained from suing out 
execution. A., by his answer, denied the 
statement in the bill ; & the bill was dis- 
missed : — Held : if the denial by A. was 
wilfully false, it amounted to perjury. — R. 
v. Yates (1841), Car. A M. 132; 6 Jur. 
030 ; 174 E. R. 441. 


PART XIX. SECT. 4. 

»b. Judicial officer — Member of 

licensing court.] — Held : an attempt 
to bribe a member of a licensing ct., 
in order to influence bis vote on an 
application for a licence, was an offence 
indictable at common law, in respect 
that the functions & 
licensing ct. were of a ju 
— Looue v. H.M. Ad 
S. C. (J.) 1.— SCOT. 

PART XIX. SECT. 6. 

sd. “ Office " — School teacher .] — Sub - 
Hoots, (a) & (c) of sect. 163 of the 
('riminal Code, R.S.C., 1927, were 
intended to apply to only corrupt 
negotiations about offices &, therefore, 
in order to be an offence under either 
Hub-soct. the acts of the accused with 
respect to which he is charged must 
have included something of a corrupt 
nature. 

Qu. : whother the position of a 
school teacher is an “ office ” con- 
templated by sect. 163.— R. v. MKLNYK, 
11938] 3 \Y . W. R. 425 ; [1939] 1 

I>. L. R. 270 — CAN. 


procedure oi a 
dicial character. 
vocate, 11932] 


PART XX. SECT. 1. 

•d. Offer to influence juror — No overt 
— Lunacy inquiry .] — Held : the mere 

JJ9. 


offer of services to work upon the 
iurors in a lunacy inquiry bo as to 
induce them, whatever the evidence 
might be, to find that X. was of sound 
mind & capable of managing her own 
affairs, not followed by any act in 
attempted fulfilment of that offer, did 
not amount to an interference, or an 
attempt to interfere, with the adminis- 
tration of justice by tampering with 
the jury . — lie M. M. & H. M., [1933] 
I. R. 299.— IR. 


PART XX. SECT. 2, SUB-SECT. 1. 

7236 i. Nature of * the offence .] — 
Perjury is In itself a contempt of ct. — 
R. e. Zizu Natanbon, [1927] 3 D. L. R. 
758 ; [1927] 2 W. W. R. 155; 48 

Can. Crim. Cas. 227 ; 21 Saak. L. R. 
532.— CAN. 


PART XX. SECT. 2, SUB-SECT 2. 

7237 v. .] — A charge of perjury 

may be based on an oath consisting 
of an affirmation to toll the truth 
followed by kissing the llihle, although 
there is no invocation of the Deity. — 
R. v. KUNE, (19371 2 D. L. R. 269 ; 
68 Can. O. C. 66.— CAN. 


PART XX. SECT. 2, SUB-SECT. 5.— A. 

r I, Absence of examiner — 

Failure to file affidavit .] — An examina- 

83 


tion for discovery in a county ct 
action not conducted in the presence of 
the deputy olork is not an examination 
taken pursuant to County Cts. Act, 
R. 8. M., 19 J 3 (c. 44), & perjury dot*B 
not lie against the person examined, 
oven though the solrs. agreed that the 
clerk need not remain during the 
examination. 

The fact that no affidavit was filed 

E rior to such examination is not a bar 
) a prosecution for perjury, where 
accused voluntarily agreed to submit to 
& attended the examination & was 
sworn & examined. — R. v. Allen, 
[1925]! D. L. It. 57 ; [1925]! W. W. It. 
718; 43 Can. Crim. Cas. 118.— CAN. 

r ti. S. P. R. v. Koiikl (Sask.), 
(1926), 46 Can. Crim. Cas. 278 ; (1926] 
3 W. W. R. 478.— CAN. 

c i. Investigation by Canadian 

National Railway — Not a judicial pro- 
cceding — Although a justice on the 
Hoard.] — Boivin v. R. (1929), 54 Can. 
C. C. 290 ; 48 Que. K. B. 81.— CAN. 

PART XX. SECT. 2, SUB-SECT. 6. 

m i. .] — In a prosecution for 

perjury it is not necessary to allege or 
to prove that the subject-matter of the 
perjury was material to tho Issue in 
which tho perjury was committed. — 
R. v. Ross (1884), 28 L. 0. J. 201.— 
CAN. 
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Part XXII. — Offences affecting the Property and 
Prerogative of the Crown. 


7758. Add . Annotation : — A& to (2) Refd. Best v . 

. Butler (1932), 48 T. L. R. 481. 

7767. After this case add : — 

.] — See , now. Counterfeit Currency (Con- 
vention) Act, 1935 (c. 25). 

7773. Annotation : — For “ Consd.'* read “ Dbtd." 
Add, Annotation : — Overd. R. v . Ion (1852), 
2 Den. 475. 

7785. Add. Annotation : — Refd. R. v . Stokes 
(1925), 134 L.T. 479. 


7786. Add. Annotations : — Consd. R. v. Manchester 
JJ., Ex p. Lever, [1937] 2 K. B. 90. Refd. 
R. v. Sheridan, [1936] 2 All E. R. 883. 

7800a. Previous conviction — Whether ad- 

missible.] — Applt., who was charged with pos- 
sessing counterfeit coins with intent to utter 
them, contrary to Coinage Act, 1801 (c. 99), 
s. 11, did not put his character in issue. He 
admitted possession of the coins, with know- 
ledge that they were counterfeit, but denied 


7660 v. Keeping constable at 

arm* 8 length — Whether flight to avoid 
arrest .1 — The fact that a person 
violently assaulted by a police officer 
who is attempting to arrest him, tries 
to evade a repetition of the assault by 
keeping at arms* length from the officer, 
does not constitute a taking to “ flight 
to avoid arrest ’* within Criminal Code, 
s. 41. — Vionitoh v. Bond & C. P. lty. 
Co.. [1928] 1 W. W. R. 449 : 50 Can. 
Crlm. Caa. 278 ; 37 Man. L. R. 435.— 
CAN. 


7676 vl. Failing to slop 

vehicle when ordered to do so. I — R. v. 
Gallant (P. B. I.). [19291 1 D. L. II. 
671 : 61 Can. Orlm. Cas. 209.— CAN. 

7076 vii. .1— R. v. 

D'Entremont, [19321 2 I). L. R. 236 ; 
4 M. P. R. 142 ; 67 O. C. O. 174.— CAN. 


7676 viii. .] — A mere 

criticism or expression of opinion does 
pot constitute an obstruction of a 
police officer engaged in regulating the 
parking of oars. — Titus v. Kinch 
(1934), 8 M. P. R. 369.— CAN. 

7076 lx. .1 — Under sect. 20 

of Polioe Act it is an offonce to hinder a 
police constable in the execution of his 
duty : — Held : a constable is “ hin- 
dered ’* by any obstruction or 
interference that makes his duty 
substantially more difficult of per- 
formance. — Plunkett v. Khoemer, 
*19341 S. A. S. R. 124.— AUS. 

7676 x. .} — Appeal from a 

conviction for wilfully obstructing a 
peace officer in the execution of his 
duty dismissed. The accused, who 
had been offering flowers for sale on a 
street, was told by a constable, “ I am 
stopping you now from selling flowers 
because you have no city Jioenoo . . . 
& you will have to move.** Accused 
then moved across the street to the 


other corner, & there began again 
to offer the flowers for sale. The con- 
stable followed him & told him that 
“ he was to move off tbo street al- 
together & to cease selling the flowers 
or soliciting,” &, on his not doing so, 
told him he was under arrest. &. the 
accused submitted himself peacefully 
to the arrest. — R. v. Golden, [1937] 
1 W. W. R. 337 ; ID. L. R. 350 : 51 
B. C. R. 236 ; 67 O. C. C. 292.— CAN. 

7675 xl. .) — A complaint 

agaiuBt throe accused set forth that, 
when the police were investigating the 
circumstances of a road accident, the 
accused had, with a view to concealing 
a breach of regulations by two of their 
number, made a statement, to a con- 
stable that, a person bolding a licence 
qualifying him to act as a supervisor 
was on one of the vehicles at the time 
of the accident, which statement was 
untrue, & hud thus, acting in concert, 
wilfully obstructed the constable when 
in the execution of his duty, contrary 
to sect. 1 2 of Prevention of Crimes Act, 
1871, as extended by sect. 2 of Pre- 
vention of Crimes Amendment Act, 
1885 :“ Held: the offence of wilfully 
obstructing referred to in sect. 2 of the 
1885 Act was an offence of the same 
character as assault & resisting, & 
required the presence of some physical 
feature for its constitution, & the com- 
plaint was, accordingly, irrelevant. — 
CURLETT v . M‘Kechnie, [1938] S. C. 
(J.) 176.— SCOT. 

■f. Obstructing peace officer — Who is.] 
— A writ of assistance issued under 
sect. 79 of Excise Act, 1934, conferred 
upon a certain corporal of the R.C.M.P. 
the powers set forth in sect. 7 7 of said 
Act : — Held ; applying sects. 7 & 8 of 
c. 37, 1932, amending the Royal 
Canadian Mounted Police Act, & 
sect. 2 (27) of Criminal Code, defining 
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“ peace officer,*’ that said corporal 
In entering the house of the accused 
under the powers conferred on him by 
the writ was a peace officer & carrying 
out one of his duties as a peace officer, 
&, therefore, tho accused in obstructing 
him in tho search which ho was 
authorised by the writ to make was 
guilty of a violation of sect. 168 of 
Criminal Code. Tho obstruction con- 
sisted in the emptying, when tho 
officer entered tho accused's house, of 
a bottle containing a liquid. — R. v. 
Hnatiuk, [1937] 1 W. VV. R. 066.— 
CAN. 


PART XXI. SECT. 6, SUB-SECT. 2. 

• i. Prisoner at large — Unlawful 

act of magistrate .] — R. v. Pokitruski 
(1931), 55 Can. C. C. 162.— CAN. 


PART XXII. SECT. 2, SUB-SECT. 1. 

7701 ill. .]— For a thing to 

be termed “ counterfeit ** according 
to the definition given in Indian Penal 
Code, s. 28, there should be some sort 
of resemblance sufficient to cause 
deception. In a case of counter- 
feiting currency notes, where the 
ability of the accused peqpons. Sc the 
capacity of the materials with which 
they worked, were not such as to pro- 
duce a currency note which would take 
in even the most ignorant villager: — 
Held : there could be no oonvtotion 
under Indian Penal Code, s. 489a, read 
with s. 611. — R. v. Jwala (1928), 
I. L. R. 51 All. 470.— IND. 


PART XXII. SECT. 2, SUB-SECT. 3. 

si. Negotiating purchase of counterfeit 
coin — Coins must be in esse .] — To con- 
stitute the offence of negotiating the 
purchase of counterfeit money the 
tokens must be in esse at the time of the 
offence. — R. r. Graveline (1938), 69 
Can. O. C. 366.— CAN. 
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that he had any guilty intent. He was cross- 
examined as to a previous conviction for a 
similar offence : — Held : the cross-examina- 
tion was inadmissible, & the conviction must 


be quashed. — B. v. Tomasso (1934), 25 Or. 
App. Bep. 14, O. O. A. 

7817. Add, Annotation : — Retd. B. v, Tomasso 
(1934), 25 Or. App. Bep. 14. 


Part XXIV. — Offences on the High Seas. 


7840. Add, Annotations : — Consd. China Navigation 
Oo. v . A.-G. (1932), 48 T. L. B. 375; Re 
Piracy Jure Gentium, [1934] A. C. 588. 

7841. Add, Annotation : — Retd. Re Piracy Jure 
Gentium, [1934] A. C. 586. 

7850. Add, Citation : — sub nom. Re Tivnan, 5 
B. & S. 645 ; 121 E. B. 971 ; sub nom. B. 
v . Tivnan, 10 L. T. 499 ; sub nom. Re 
Turn an, 12 W. B. 858. 

7851a. Distinguished from belligerent act.] — 

In time of peace any act of depredation on 
a ship is f>rimd facie an act of piracy ; bub 
in time of war between two countries the 
presumption is that depredation by one of 
them on a ship of the other is an act of 
legitimate warfare. It is immaterial whether 
the act was done by soldiers or volunteers, & 
whether it was commended by the belli- 
gerent state, or when done ratified by it. — 
Re Tivnan (1864), 5 B. & S. 645 ; 122 

E. B. 971 ; sub nom. Ex p. Tirnan, 4 New 


Bep. 225 ; sub nom. Re Tern an, 33 L. J. 
M. (J. 201 ; 28 J. P. 548 ; 11 Jur. N. 8. 34 ; 
9 Cox, C. C. 522 ; sub nom. Re Tuknan, 12 
W. R. 858 ; sub nom. B. v. Tivnan, 10 
L. T. 499. 

7851b. Actual robbery not essential.] — Actual 

robbery is not an essential element in the 
crime of piracy jure gentium. A frustrated 
attempt to commit a piratical robbery is 
equally piracy jure gentium. — Re Piracy 
Jure Gentium, [1934], A. 0. 586: 103 
L. J. P. 0. 153; 152 L. T. 73; 51 T. L. R. 12 ; 
78 Sol. Jo. 585 ; 18 Asp. M. L. 0. 528, P.C. 

7864. Citation : — Delete 33 J. P. 791. 

7866. Add. Annotation : — Refd. Commercial & 
Estates Co. of Egypt v. Board of Trade, 
[1925] 1 K. B. 271. 

7873. Add. Annotation : — Refd. Re Letters Patent 
No. 139,207, Re Carbonit Akt., [1924] 2 Ch. 
53. 


Part XXV. — Offences relating to Foreign Nations. 

7899. Add. Annotation : — Refd. Browning v. Crum- I 7903. Add. Annotation : — Refd. Foster v. Driscoll, 
lin Valley Collieries, [1926] 1 K. B. 522. ! Lindsay v. Attfield, Lindsay v. Driscoll, [1929] 

I 1K.B. 470. 


Part XXVI. — Offences against Religion. 

7932. Add. Annotation Refd. Alexander v. Ray- | 7948. Add. Annotations: — Refd. Gottliffev.Edel- 
son, [1936] 1 K. B. 169. ston, [1930] 2 K. B. 378 ; Re Ogden, Brydon 

I v. Samuel, [1933] Ch. 678. 


Part XXVII. — Offences 

7950. In citation delete “ 2 F, & F. SSI.” 

7959. Add, Annotation : — Refd. B. v. Moscovitch 
(1927), 138 L. T. 183. 


relating to Marriage. 

7960. Add, Annotation : — Refd. R. v, Moscovitch 
(1927), 138 L. T. X83. 

7971a. Notice in false name.] — On a prosecution 


PART XXII. SECT. 4. 


o 1. Possession of package received 
from unknown source — No proof given 
that duty not paid .) — R. v. Moyle (Ont.) 
(1928). 49 Con. Crim. Cas. 375.— CAN. 

»f. What constitutes smuggling — 
Customs Act. 8. 206.}— R. v. Mayall 
(1926), 45 Gan. Crim. Cas. 366; 37 
B. C. R. 211.— CAN. 


»*• .] — R. v. Jobes (N. S.). 

[1926] 3 D. L. R. 659 ; 46 Can. Crim, 
Cos. 8. — CAN. 

. «h. Durden of proof — That goods 
imported legally--— On accused.}-— Re R. 
v. McKenzie (1926), 45 Can. Crim. Cas. 
144 ; 58 N. 8. R. 313.— CAN. 


, .] — R. v. Lb Blanc 

(N. B.), [19271 2 D. L. R. 793; 47 
Can. Crim. Cas. 302.— CAN. 


»L .] — Held : where 

ffoods alleged to have been smuggled 
are round & seised In the possession of 
any person, the onus, under Customs 


Act, s. 264, is upon such person to 
explain how the goods had come into 
his possession or how they had been 
imported into Canada, Sc, If so, to 
prove that the duty upon them was 
paid.— Weiss v. R., [1928] Exch. C. R. 
106.— CAN. 

•m. Indictment for smuggling — No 
power to substitute conviction for 
attempting to smuggle — Latter offence 
only triable summarily.) — R. r. Jobes 
(N. 8.), [1920] 3 D. L. Ii. 059; 46 
Can. Crim. Cm. 8. — CAN. 

PART XXVI. SECT. 1, SUB-SECT. 1. 

p i. .1 — A blasphemous libel con- 
sists of a written opinion on a religious 
matter expressed so offensively as to 
lead to a possible breach of the peace. — 
R. v. Rahard, [1930] 3 D. L. R. 230 ; 
65 Can. C. C. 344.— CAN. 

to. Form of indictment.) — An allega- 
tion that the blasphemous words were 
published with the Intent to revile is 
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not necessary in an indictment for 
blasphemy. — R. v. Webb, [1934] A. D. 
493. — S. AF. 

PART XXVII. SECT. 1, SUB-SECT. I.— 

7956 li. - .1— On an 

indictment for bigamy tbo first 
marriage must be strictly proved, but 
where the person charged has pleadod 
guilty, it is an admission that strict 
proof of tbo marriage can be made Sc 

f irecludes the necessity for proof. — 
i. v. Hoop, [1924] 3 D. L. R. 985 ; 57 
N. 8. R. 325.— CAN. 

PART XXVII. SECT. 1, SUB-SECT. 1.— 
B. 

•d. Marriage between Roman Catholics 
— Domiciled in Quebec — By Protestant 
clergyman.) — Held : valid, Sc subse- 
quent marriage therefore bigamous, 
notwithstanding belief in invalidity of 
first marriage. — R. v. Bimabd (1931), 
56 Can. C. C. 269.— CAN. 




7989a. .] — On an indictment for bigamy the 

validity of a foreign marriage must be proved 
by the evidence of a professional lawyer, 
or of a person who is to be deemed by reason 
of his office to be skilled in the law of the 
country where it was celebrated. — R. v. 
Moscovitoh (1927), 138 L. T. 183 ; 44 T. L. R. 
4 ; 28 Cox, 0. 0. 442 ; 20 Cr. App. Hep. 121, 
0. 0. A. 

7991. Add. Annotations : — Refd. Monckton v. Tarr 
(1930), 23 B. W. 0. C. 504 ; R. i\ Morrison, 
[1938J 3 All E. R. 787. 

7991a. .] — H. was married in 1919 & 

went with her husband to live in Canada. 
She last saw her husband in Canada in 1928. 
On Mar. 11, 1938, applt. married H. It was 
stated in evidence that the registrar had been 
informed of the facts & that he had said that 
H. could describe herself as a widow. On 
Mai*. 10, 1938, applt. married I., & he was 
charged with bigamy. The jury were 
directed that, tho iirst marriage on Mar. 11 
being primd facie lawful, it was for them to 
consider whether the evidence was such as to 
make it unlawful : in effect, that, if they had 
any doubt about the legality of the first 
marriage, they had to acquit the prisoner. 
H. was cross-examined on the basis that she 
had said nothing of her iirst marriage. In 
fact she had mentioned it to the police in 
a county different from that in which the 
trial was held. As this statement, being 
first mentioned in re-examination, could not 
be produced, it was contended that its non- 
production affected the minds of the jury, 
who found applt. guilty: — Held: (1) the 
direction to the jury was a proper one ; 
(2) the non-production of H.’s statement 
provided no reason for interfering with the 
verdict. — R. v. Morrison, [1938] 3 All E. R. 
787, C. 0. A. 

7992. Add. Annotation: — Refd. Pilot v, Gainfort 
(1931), 145 L. T. 22. 

7995. Add. Annotation : — Consd. R. v. Robinson, 
[1938] 1 All E. R. 301. 

7996. Add. Annotations : — Folld. R. v. Robinson, 


X£/<7, Vi Vi -CL. 

8006a. Statute refers to second marriage only — 
Not subsequent marriage.] — In July, 1916, 
applt. lawfully married a woman, whom he 
deserted in 1918. The prosecution was not 
in a position to prove that since that time 
lie knew that that woman was alive. In 
July, 1930, he went through a form of 
marriage with L. A., & that so-called marriage 
was the first of the bigamies charged against 
applt. lie deserted L. A. in 1937, & in Jan. 
1938, he went through a form of marriage 
with K. D., & that was the subject of the 
second charge of bigamy against him. No 
evidence was offered on the first charge, &, 
after argument, he pleaded guilty to the 
second charge. It was contended that the 
proviso to the Offences' against the Person 
Act, 1861, s. 57, applied not only to a second 
marriage, but also to a subsequent mar- 
riage : — Held : the words in the proviso 
“ any person marrying a second time whose 
husband or wife shall have been continually 
absent from such person for the space of 
7 years then last past & shall not have been 
known by such person to bo living within 
that time ” refer to a second marriage only 
& not to a subsequent marriage, & the ai>peal 
must, therefore, be dismissed. — R. v. The an or. 
(or McAvoy), [1939] 1 All E. R. 330 ; 160 
lu T. 286 ; 55 T. h. R. 348 ; 83 Sol. Jo. 219 ; 
27 Cr. App. Rep. 35, C. C. A. 

8015. Add. Annotation : — Consd. Parkinson v . 
Parkinson, [1939] P. 346. 

8017. Add. Annotation : — Consd. Parkinson v . 
Parkinson, [1939] P. 346. 

8026. Add. Annotation: — Refd. R. v. Denyer, 
[1926] 2 K. B. 258. 

8031. Add. Annotations : — Consd. Spivack v. 
Spivack (1930), 99 L. J. P. 52. Refd. R. v. 
Moscovitoh (1927), 44 T. L. R. 4.^ 

8035. Add. Citation: — sub nom. Sugden v. 
Lolley, 2 01. & Fin. 567, n. 

8038. Add. Annotation: — Refd. E. v. Denyer, 
[1926] 2 K. B. 258. 


PART XXVII. SECT. 1, SUB -SECT. 1. 

—C. 

st. Necessity for .1 — On a charge of 
bigamy it must be proved that the 
previous marriage was still subsisting 
at the time the offence was committed. 
— Trudeau v. R., [1035] iO.hR, 
78G ; 63 Can. C. 0. 206.— CAN. 

si. Presumption of arnttnuanoa] — 
Pltf. went through the ceremony of 


marriage with deft, in June, 1935. 
Deft, had been lawfully married to N., 
then twenty-six years of age, in 1914. 
Deft, assured pltf. prior to the cere- 
mony that her husband had been 
drowned at sea. This was untrue : — 
Held : there was a presumption of 
fact of the continuance of the life of 
N. until 1925.— Arnold «. Norris 
(falsely called Arnold), [19S6] 
8. A. S. R. 287.— AUS. 
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PART XXVII. SECT. 1,SUB-SECT. 3.— 

8013 v. .1 — R. v. Welch, 

(1931] 4 M. P. R. 140 ; 57 a C. O. 
302.— CAN. 

PART XXVII. SECT. 1, SUB-SECT. 8.— 
C. 
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Part XXVIII. — Offences against Decency and Morality. 


8062. Add . Annotation : — Refd. R. v. Porter (1936), 
26 Cr. App. Rep. 59. 

8070. Add. Annotation : — Folld. R. v. De Montalk 
(1932), 23 Cr. App. Rep. 182. 

8070a. .] — R. v. Db Montalk, No. 181a, ante. 

8087a. — -.] — R. v. De Montalk, No. 181a, ante . 

8087b. Advancement of literature as defence.] — 
R. v. Db Montalk, No. 181a, ante. 

8098. Add. Annotation : — Folld. R. v. De Montalk 
(1932), 23 Cr. App. Rep. 1 82. 

8104. Add . Annotation : — Refd. Statham v. Stat- 
ham, [1929] P. 131. 

8110. Add. Annotations : — Refd. R. v. Bailey, f 1 924] 
2vK. B. 300 ; R. v. Southern (1929), 142 L. T. 
383. 

8112. Add. Annotations : — Consd. R. v. White- 
head, [1929] 1 K. B. 99 ; Statham v . Statham, 
[1929] P. 131. 

8121a. Offence may be committed by woman.] — 


(1) A woman can be convicted of an indecent 
assault on a boy under Offences against the 
Person Act, 1801 (c. 100), s. 62. 

(2) Semble : a woman can be convicted of 
an indecent assault oh another female, under 
sect. 62 of the same Act. — R. v . Babb, [1934] 
1 K. B. 364 ; 103 L. J. K. B. 90 ; 150 L. T. 
279 ; 98 J. P. 49 ; 60 T. L. R. 103 ; 24 
Cr. App. Rep. 108 ; 32 L. G. R. 14 ; 30 Cox, 
C. C. 64, C. 0. A. 

8123. Add. Annotation : — Dlstd. R. v. Woods 
(1930), 143 L. T. 311. 

8123a. By letter purporting to be written by 

woman.] — R. v. Woods, No. 761b, ante. 

8127. Add. Annotation : — Consd. R. v. Kendrick 
& Smith (1931), 144 L. T. 748. 

gl28a. What is disorderly house.] — R. v. 

Berg, Britt, Carr6 & Lummibs, No. 4222a, 
ante. 


& lived with him until 1928 when they 
separated. In Nov. 1929, she went 
through a form of marriage with 
E., who then knew of her marriage with 
D. & that D. was still alive. M. Sc E. 
wore prosecuted for bigamy. The 
defence was that D. was a married 
man in 1924. In May, 1915. D. 
married R. In Jan. 1927, she left him 
& disappeared & ho had never since 
learned whether she was alive or dead. 
According to his evidence, she had been 
continuously absent for more than 
seven years Immediately preceding his 
marriage with M., & it was not proved 
that he knew his first wife was alive at 
any time during those seven years : — 
Held : the Crown having proved the 
unexplained absence of f>. *s first wife 
for seven years immediately preceding 
his marriage with M., Sc the presump- 
tion that she was then dead arising & 
discharging the onus which was upon 
the Crown, it was for the accused to 
rebut it ; that they had not done, 8c 
therefore were rightly convicted. — R. 
r. McCrory ; R. v. Eddy (1931), 55 
Can. C. O. 117 ; 66 O. L. R. 530- 
CAN. 

P i. .1 — Aoousod Sc his wife were 

Roman Catholics ; they had never 
lived together as accused (eft for active 
service immediately after the marriage. 
On his roturn he informed the priest 
who had performed the ceremony 
that he Sc his wife were first cousins, 
& asked whether the marriage was 
valid. The priest replied that in the 
eyes of the church the marriage was 
null & void, Sc as though it haa never 
taken plaoe. Accused, honestly believ- 
ing he was free, went through the form 
of marriage with another woman : — 
Held : accused had been under no 
mistake of law Sc was rightly con- 
victed. — R. v. Kennedy, [1923] 8. A. 
S. It. 183.— AUS. 


PART XXVII. SECT. 1, SUB-SECT. 8.— 
D. 

a 8038 i. Effect of mistaken belief.}— It 
is a defence in law to a charge of 
bigamy that prisoner, at the time of the 
alleged bigamous marriage, believed, 
in good faith Sc on reasonable grounds, 
that he had been divoroed from the 
bond of his first marriage, if in fact he 
nod not been divorced. — R. v. Cars- 
weul, [19281 N. Z. L. R. 321.— N.Z. 

FART XXVIIL SECT. 3. 

„ 8079 if. The Glasgow 

Corpn. Order Confirmation Act, 1914, 
»• 21, penalises the keeping for sale of 
indecent or obsoene prints, photo- 


graphs, or other representations. In a 

S rosecutlon of a shopkeeper for a con- 
rarention of the section, it was proved 
that the accused had kept for sale a 
large number of photographs of nudo 
women, which were oxhibitod in the 
windows of his shop. The magistrate, 
who convicted the accused, stated 
that he considered that, while a picture 
similar to those which were the subjoots 
of the complaint might fittingly bo 
exhibited in a public gallery, yet the 
indiscriminate exposure, sale, & cir- 
culation of such prints were calculated 
to prejudice good morals : — Held : the 
magistrate, in considering whether 
the photographs were indecent or 
obscene, was entitled to take into 
account the circumstances in which 
they were kept for sale ; & assuming 
that similar pictures might fittingly bo 
exhibited in a public gallery, yet the 
circumstances in which the photographs 
were kept for sale by the accused 
entitled the magistrate to hold that a 
contravention of the section had been 
committed. — McGowan v. Langmuir, 
[1931] S. C. (J.) 10. — SCOT. 

m f. Medicine intended to re- 

store virility.}— R. Davidson, [1931] 
1 W. W. 11. 474 ; 55 Can. C. C. 203 ; 
25 Alta. 332 — CAN. 


s j. .] — An advertiser of means 

Sc instruction in birth control is not 
liable under sect. 207 of the Criminal 
Code, whatever her motive, on proof 
that the public good was served by her 
acts.— R. v. Palmer, [1937] 3 D. L. It. 
493 ; 68 Can. C. C. 20. CAN. 


PART XXVIII. SECT. 5, SUB-SECT. 1. 

8105 11. .1 — There is no 

irrebuttable presumption that a boy 
under the age of fourteen years is 
physically Incapable -of committing 
buggery. — R. v. Packer. 11932J 
V. L. R. 225 ; Argus L. R. 212.— 
AUS. 

8109 1. Evidence — Complaint 

— Effect of delay ,1 — R. v. Elliott, 
[1928] 2 D. L. R. 244 ; 49 Can. Orim. 
Oas. 302 ; 62 O. L. R. 1.— CAN. 


PART XXVIII. SECT. 5, SUB-SECT. 2. 

8120 vll. .1 — Consent or non- 

oonsent makes no difference so far as 
aocused is concerned in offences against 
Criminal Code, ss. 202 Sc 203.— R. v. 
Elliott, [1928] 2 D. L. R. 244 ; 49 Can. 
Grim. Cas. 302 ; 62 O. L. R. 1.— CAN. 


PART XXVIU. SECT. 6, SUB-SECT. 1. 

8 L .] — Evidence of the 

general reputation of a house Is ad- 
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misslble to show that it is a bawdy 
house. — R. v. Theirlynok, 1931] 1 
W. W. R. 352 : affd ., [19311 S. C. R. 
478 ; 4 D. L. It. 591 ; 56 Can. C. C. 
156.— CAN. 


d II. .1 — The decision In 

R. v. Thcirlynck is not to be taken as 
laying down a rule that tho bare fact 
that a police officer was delayed in 
entering a house may be relied upon 
to support the inference that tho house 
is a common bawdy house Sc that 
people found therein must bo deemed 
to be keepers or inmates of such a 
bouse. A provincial Ot. of Appeal 
should set aside a conviction for keep- 
ing or being an inmate of a common 
bawdy house where the conviction is 
based exclusively upon the fact that 
there was delay In opening up the 
premises to police officers. Evidence 
of the reputation of tho house, whilo 
admissible to show that the house is 
a bawdy house, is not by itself suffi- 
cient to support a conviction of tho 
people who live therein for being 
keepers or inmates of a bawdy bouse. 
The Theirlynck case stands for nothing 
moro than that the cumulative effect 
of the circumstances proven In that 
oase was sufficient to support the con- 
viction. — K. v. MoEwan 8c Lee, [1932] 
3 W. W. R. 564 ; 119331 1 D. L. R. 
398 ; 59 C. C. O. 75.— CAN. 

tl. Woman living alone .} — A woman 
living alone. Sc receiving men for pur- 
poses of prostitution, cannot be con- 
victed of keeping a common bawdy 
house. — R. v. Sorvari, [1938J 1 

D. L. R. 308 ; O. R. 9 ; 09 Can. 0. C. 
281.— CAN. 

im. .] — A woman renting a 

room solely for purposes of prostitu- 
tion is liable as the keeper of a bawdy 
house, although the room is not usod 
by any other prostitute. — R. v. 
Richardb, [1938] 2 D. L. It. 480 ; O. It. 
170.— CAN. 


»n. .] — -Where a room is usod 

by a prostituto for purposes of prostitu- 
tion, the fact that it is bor homo Sc that 
it is not lived in or used by other 
women does not provent it from being 
a common bawdy house within the 
moaning of sect. 225 of tho Criminal 
Code, R. 8. C., 1927. — R. v. Miket, 
[1938] 2 W. W. R. 459.— CAN. 


•p. .1 — A woman living in a 

rented room which she alone uses for 
prostitution may be convicted of 
keeping a common bawdy house. — 
K. v. Cohen, (19391 1 J>. L. R. 396 ; 
71 Can. C. O. 142. — CAN. 




PART XXVIII. SECT. 6, SUB-SECT. 1. 

— B. 

r (p. 755) i. .1 — During a period 

of six weeks prostitutes resorted to a 
furnished flat, of which two men were 
the tenants & occupiers. Some of 
them went on the invitation of the 
tenants, others were taken by friends 
of the tenants, with their knowledge 
& consent : — Held : if the prostitution 
had been with tho occupiers of the 
flat only, no offence would have boen 
committed, in respect that the 
oooupiers could not ** permit 99 their 
own acts; & it was immaterial that 
no profit was made by accused. 
— Girgaway v. Strathern, [1925] 
S. O. (J.) 31. — SCOT* 

o (p, 7 56H. Arrest under search 

warrant] — R. v. Friedman (Sask.) 
(1927), 49 Qan. Cfim. Caa. 225.— CAN. 

h (p. 757 ) 1* — — Omission of “ know 
ingly ."] — A conviction which does not 
state that accused “ knowingly ” per- 
mitted his premises to be used for the 
illegal purpose described, is materially 
defective. — R. v. Rozonowski, [1926] 
1 D. L. R. 732 ; (19261 1 W. W. R. 
241; 45 Can. Orim. Cas. 193 ; 36 
B. 0. R. 327.— €AN. 

h (p. 757) U. .] — On a charge of 

keeping a bawdy house the precise 
locality of the house within the 
magistrate's jurisdiction need not be 
given unless ordered. — R. v, James 
(1915), 25 Can. O. O. 23.— CAN. 


h (p. 757) til. .] — R. v. Badie, 

[1935] 3 D. L. R. 75 ; 63 Can. C. C. 
192 ; 8 M. P. R. 378.— CAN. 

if. House must be “ common 99 & 
“ public.”) — R. v. Laportk (1931), 56 
Can. C. C. 158.— CAN. 

sg. Evidence.] — A common bawdy 
house may bo proved to be such by 
such facts, circumstances & general 
reputation as would warrant the 
inference. — R. v. Thomas, [1938] 1 
1). L. R. 127 ; 12 M. P. R. 333 ; 69 
Can. C. C. 246.— CAN. 

sh. Punishment. ] — Held : the measure 
of punishment on summary conviction 
for keeping a bawdy house is governed 
by sectsT228 (2), 779 of the Criminal 
Code, & under sect. 779 there are three 
alternative punishments : imprison- 
ment for six months, a fine not exceed- 
ing $200, or both fine & imprison- 
ment. — Ex p. Thomas, [193113 M. P. 11. 
350.— CAN. 

•m. Form of conviction.] — A con- 
viction for keeping a bawdy house 
should show whether a “ house,** 
“room,** eto., was so used. — R. r. 
Shepherd (1902), 6 Can. C. C. 463.— 
CAN. 

PART XXV11I. SECT. 7, SUB-SECT. 3. 

8176 1. Concert — Free admission — 
Collection taken.] — Applt. oorpn. ex- 
isted for the purpose of disseminating 
the doctrines of Rationalism. Without 
a consent of any kind from the Muni- 

90 


oipal Corpn., it held a concert on a 
Sunday evening in a picture theatre, 
to which no charge was made for 
admission. There was a notice read- 
ing, “ Unless you contribute -sixpence 
we run at a loss," & a silver-coin 
collection was made. The concert 
consisted, in part, of a lecture which 
might have had some educational 
value, &, in part, of diversions of a light 
character. Applt. was convicted of an 
offence under Municipal Corona. Act, 
1928, s. 309. On an appeal by way 
of rehearing : — Held : an entertain- 
ment had been held & applt. had been 
rightly convicted. — New Zealand 
A 880CN. for Advancement of 
Rationalism. Inc. v . Hogan, [1931] 
N. Z. L. R. 907.— N.Z. 

•n. Exhibition of films — •integral part 
of function .] — Where the exhibition of 
motion -picture films constitutes an 
integral, although possibly a merely 
subsidiary, part of a function to which 
the publfo are invited & have access, 
there is an 49 entertainment " within 
Municipal Corpns. Act, 1920, a. 309, 
which provides as follows : “ No con- 
cert or entertainment of any kind whioh 
is open to the public, whether by the 
urchase of tickets or otherwise, shall 
e held or given on any Sunday, 
Good Friday, or Christmas Day with- 
out the written consent of the Council, 
& then only subject to such conditions 
in every respect as the Council may 
impose/'— Martin v . Hogan, [19321 
N. Z. L. R. 427.— N.Z. 
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■p— Manager.] — (1) B. was the general 
manager of the King, Blackfrairs, of which 
the proprietors were a limited co. A boxing 
performance to which there was no free 
admission took place at the King, on Sunday, 
May 6, 1935. B. knew of all the arrange- 
ments made in connection with the per- 
formance & his name appeared as general 
manager on all advertisements of that 
performance. A letter dealing with a charit- 
able collection, which was made during that 
performance, contained in its heading : 
“ General Manager ; B & was signed with 
his name. B. was not at the performance 
complained of : — Held : B. had not ceased 
by reason of his absence to be manager 
& in control of the performance, & was the 
44 keeper ” within Sunday Observance Act, 
1780 (c. 49), ss. 1, 2. 

(2) H. was alleged to have announced the 
fights, introduced the boxers, announced the 
results & to have conducted the collection. 
H. was not identified as the person who had 
performed these duties, but he did not give 
evidence to deny the charge : — Held : H. 
was master of the ceremonies within sect. 1 
of above Act. 

(3) A handbill bearing the imprint of S.P., 
Ltd., dated May 6, 1935, & giving details 
of the performance & of the price of seats was 
handed to a person awaiting admission : — 
Held : the imprint was not in itself sufficient 

, evidence that S.P., Ltd. had printed the 
handbill. 

(4) F.P., Ltd. in their paper “ Boxing ” 
announced one of the contests which was to 
take place at the performance in question. 
No price of the seats was mentioned & no 
payment was received for the announcement : 

• — Held : the announcement was an advertise- 
ment within sect. 3 of the above Act. 

(5) Pltf. in one action sued the four parties 
above mentioned for penalties under Sunday 
Observance Act, 1780 (c. 49). It was con- 
tended that the four defts. were being sued 
for four different debts, & that such a joinder 
was not permitted under R. S. C., Ord. XVI., 
rr. 3, 4, 6 : — Held : exercising the discretion 
of the ct., no inconvenience was shown & the 
joinder should be allowed. — Green v. Ber- 
liner, [1936] 2 K. B. 477 ; [1936] 1 All E. R. 
199 ; 105 L. J. K. B. 662 ; 155 L. T. 480 ; 
52 T. L. R. 221 ; 80 Sol. Jo. 247. 

Annotation: — Consd. Gordon. Mackey & Co. v. Watson » 
[1936] 2 AU E. R. 33. 

8177d. Who Is master of ceremonies.] — Green v 
Berliner, No. 8177c, ante . 

8178a. Advertisement — All-In wrestling,] — In an 
action by a common informer claiming 
penalties under Sunday Observance Act, 1780 
(c. 49), s. 1, against defts. as 44 persons 
advertising, or causing to be advertised, any 
public entertainment on the Lord’s day, to 
which persons are to be admitted by the 
payment of money ” : — Held : what is to be 
looked at, in order to ascertain whether the 
advertisement offends against the sect., is 
the intention of the advertiser at the time of 
publication, not what is in fact done after- 


wards. But the intention of the advertiser, 
being a question of fact, may be proved, if 
the wording of the advertisement is not such 
as to be conclusive, by any relevant evidence, 
including what was in fact done afterwards. — 
Kitchener v. Evening Standard Co., Ltd., 
[1936] 1 K. B. 676 ; [1936] 1 All E. R. 48 ; 
105 L. J. K. B. 313 ; 154 L. T. 263 ; 52 
T. L. R. 213 ; 80 Sol. Jo. 166. 

8178b. Boxing match.] — Green v. Berliner* 

No. 8177c. ante . 

8178c. Whether of place or entertainment.] — 

A newspaper issued on Aug. 8, 1930, included 
an advertisement as follows : “ Kursaal 

Gardens. Amusement Park & Attractions 
open daily (including Sundays). Dancing.'* 
An informer claimed penalties under Sunday 
Observance Act, 1780 (c. 49), against defts. 
for advertising entertainments on Sundays, 
they being the printers & publishers of the 
newspaper: — Held: (1) defts. were not 
advertisers within sect. 3 of the Act. The 
claim should have been brought against defts. 
as printers or publishers under the same 
sect. ; (2) an amendment of the claim ought 
not to be allowed as 6 months had elapsed 
since the alleged offence, & to allow an 
amendment would be to allow an action to 
be brought after the expiration of the period 
of limitation applicable to the proceedings 
under sect. 5 of the Act ; (3) the advertise- 
ment in its terms was an advertisement of a 
place & not of an entertainment, & no offence 
had been committed against sect. 3 of the 
Act. — Green v. Kursaal (Southend-on- 
Sea) Estates, Ltd., [1937] 1 All E. R. 732 ; 
81 Sol. Jo. 279. 

8178d. Proceedings against printer & pub- 

lisher.] — Green v . Kursaal (Soutjiend-on- 
Sea) Estates, Ltd., No. 8178c, ante. 

8178e. Evidence of printing — What amounts to.]— 
Pltf., as a common informer, claimed from 
deft, a penalty of £50 on the allegation that 
deft, contrary to Sunday Observance Act, 
1780 (c. 49), s. 3, had printed an advertise- 
ment of a display of all-in wrestling which 
was to take place on a Sunday & to which 
persons were to bo admitted against payment 
of money for tickets : — Held : the evidence 
did not establish that deft, was iho printer 
of the advertisement & the action failed. 
The ct. ought not to assume in a quasi- 
criminal matter that, because the name of a 
person appears on a document as the printer, 
he is in fact the printer. — Tarling v. Rome 
(1936), 52 T. L. R. 220 ; 80 Sol. Jo. 160. 

Annotation: — Consd. Green v. Berliner, [1936] 1 All E. R. 

199 ; Gordon. Mackey & Co. v. Watson, [1936] 2 AU E. R. 

33. 

81781. .] — Green v. Berliner, No. 

8177c, ante. 

8178g. Joinder of parties.] — Green v. Berliner, 
No. 8177c, ante . 

8178h. Amendment of claim — Limitation of action.] 

— Green v. Kursaal (Southend-on-Sea) 
Estates, Ltd., No. 8178c, ante. 


91 


31* 



Cases 8129— 8177b. English and Empire Digest Supplement. 


8129. Add . Annotation : — Hefd. R. v. Berg, Britt, 
Oarrd & Lummies (1927), 20 Or. App. Rep. 38. 

8188. Add. Annotation : — Consd. Winter v . Woolfe, 
[1931] 1 K. B. 549. 

8140. Add. Annotation : — Retd. Winter v. Woolfe, 
[1931] 1 K. B. 649. 

8148. Add. Annotation : — Refd. Winter v. Woolfe, 
[1931] 1 K. B. 549. 

8148a. By sub-lessee — Whether “lessee ” 

within statute.] — Deft, was & had been for 
about seven years the lessee of premises 
consisting of four floors & a basement. He 
used the ground floor & basement as a shop 
in which he carried on the business of a 
tailor. He sub-let unfurnished the first & 
second floors respectively as flats to two 
women. These flats were approached not 
through the shop but by a separate entrance, 
& apart from his position as landlord deft, 
had no right to enter them & did not occupy 
them. It was stated by the police that the 
women were known to them as prostitutes, 
each of whom took men to her own flat. 
Deft, was charged for that he being the lessee 
of the premises unlawfully & knowingly 
permitted part of them, namely, the first & 
second floors, to be used for the purposes of 
habitual prostitution contrary to Criminal 
Law Amendment Act, 188/ (c. 69), s. 13 (2) : 
— Held : deft, was not the “ lessee ” of the 
flats within the sub-sect. & the charge should 
be dismissed. — Siviour v. Napolitano, 
[1931] 1 K. B. 636 ; 100 L. J. K. B. 151 ; 
144 L. T. 408 ; 95 J. P. 72 ; 47 T. L. R. 202 ; 
75 Sol. Jo. 80 ; 29 L. G. R. 195 ; 29 Cox, C. 0. 
236, D. 0. 

8148b. What must be proved — Frequenting 

by prostitutes & receipt of money unneces- 
sary.] — On an information under Criminal 
Law Amendment Act, 1885 (c. 69), s. 13 (2), 
against the occupier of premises, for unlaw- 
fully & knowingly permitting them to be 
used as a brothel, it is not necessary for the 


e 

Crown to prove that the women resorting to 
the premises are prostitutes, known, as such, 
to the police, or that they received payment 
for acts of fornication, or of indecency, com- 
mitted by them with men ; it is sufficient to 
prove that with the knowledge of the occupier 
persons of opposite sexes were permitted there 
to have illicit sexual intercourse. — Winter v. 
Woolfe, [1931] 1 K. B. 549; 100 L. J. K. B. 
92 ; 144 L. T. 311 ; 95 J. P. 20 ; 47 T. L. R. 
145 ; 29 L. G. R. 89 ; 29 Cox, 0. 0. 214, 0. 0. A. 

8154. Add. Citations : — sub nom. Guaglieni v. 
Matthews, 34 L. J. M. O. 110 ; 29 J. P. 
439 ; 11 Jur. N. S. 636 ; 13 W. R. 679. 

Add. Annotation: — As to (1) Dlstd. R. v. 
Tucker (1877), 2 Q. B. D. 417. 

8174. Add. Annotation: — Refd. A.-G. v. South- 
port Corpn., [1934] 1 K. B. 226. 

8175. Add. Annotation : — Refd. A.-G. v. South- 
port Corpn. (1933), 49 T. L. R. 584. 

8176. Add. Annotations: — Consd. R. v. London 
County Council, Ex p. Entertainments Pro- 

. tection Assocn., Ltd., [1931] 2 K. B. 215 ; 
Kitchener v. Evening Standard Co., [1936] 
1 All E. R. 48. 

8177a. Company. 1 — The expressions 

“ keeper ” of a house & “ person managing 
or conducting an entertainment ” in Sunday 
Observance Act, 1781 (c. 49), s. 1, must be 
taken to include a limited co. y but the 
directors are not liable merely because they 
are directors. To make them liable it must 
be shown that they acted as persons having 
the management of the house on the particular 
Sunday on which the performance complained 
of took place. — Orpen v. Haymarket 
Capitol, Ltd. (1931), 145 L. T. 614; 95 
J. P. 199 ; 47 T. L. R. 676 ; 75 Sol. Jo. 689 ; 
29 L. G. R. 615 ; 29 Cox, C. C. 348. 

Annotation : — Consd. Green v. Kursaal (Southend-on-Sea) 
Estates, Ltd., [1937] 1 All E. R. 732. 

8177b. Promoter.] — Kelly v. Allen (1936), 

80 Sol. Jo. 148. 


PART XXVIII. SECT. 6, SUB-SECT. 1. 

B. 

r (p. 756) i. .1 — During a period 

of six weeks prostitutes resorted to a 
furnished flat, of which two mon were 
the tenants Sc oooupiers. Some of 
them went on the Invitation of tho 
tenants, others were taken by friends 
of the tenants, with their knowledge 
& consent : — Held : if the prostitution 
had been with tho oooupiers of the 
flat only, no offence would have been 
committed, in respect that the 
oooupiers could not " permit ” their 
own acts ; Sc it was immaterial that 
no profit was made by accused. 
— Girgaway v. Strathern, 11925} 
S. O, (J.) 31. — SCOT. 

Arrest under search 

v. Friedman (Sask.) 
Grim. Oas. 225. — CAN. 

h (p. 757) 1. Omission of " knotc- 

infflv .”) — A conviction which does not 
state that aocused “ knowingly ” per- 
mitted his promisee to be used for the 


B. O. U. 827.— CAN. 


illegal purpose described, is materially 
defective. — R. v. Rozonowbki, [1926 
1 D. L. R. 782 ; [19281 1 W. W. R 
241 ; 45 Can. Orlm. Cas. 193 : 31 


o (p. 756) i. - 
uwrant.] — R. 
(1927), 49 Can. 


h (p. 757) U. .1 — On a oharge of 

keeping a bawdy house the precise 
looality of the house within the 
magistrate's jurisdiction need not be 
given unless ordered. — R. v. James 
(1915), 25 Oan. O. O. 23.— CAN. 


h (p. 757) ill. .] — R. v. Badie, 

[1935J 3 D. L. R. 75 ; 63 Can. O. C. 
192 ; 8 M. P. R. 378.— CAN. 


sf. House must he *' common H rf* 
“ public ."J — R. v. LAPORTE (1931), 66 
Can. C. C. 158.— CAN. 


s g. Evidence.] — A common bawdy 
bouse may be proved to be such by 
such facts, circumstances & general 
reputation as would warrant the 
inference. — R. t». Thomas, [1938] 1 
D. L. R. 127 ; 12 M. P. R. 333 ; 69 
Can. C. O. 246.— CAN. 


th. Punishment .] — Held: the measure 
of punishment on Bummary conviction 
for keeping a bawdy bouse Is governed 
by sects7228 (2), 779 of the Criminal 
Code, Sc under sect. 779 there are three 
alternative punishments : imprison- 
ment for six months, a fine not exceed- 
ing $200, or both fine Sc imprison- 
ment. — Ex p. Thomas, [1931] 3 M. P. It. 
350.— CAN. 


•m. Form of conviction .] — A con- 
viction lor keeping a bawdy house 
should show whether a “ house,” 
** room," etc., was so used. — R. v. 
Shepherd (1902), 6 Can. C. C. 463. — 
CAN. 


PART XXVIII. SECT. 7, SUB-SECT. 3. 

8176 L Concert — Free admission — 
Collection taken.] — Applt. corpn. ex- 
isted for the purpose of disseminating 
the doctrines of Rationalism. Without 
a consent of any kind from the Muni- 

90 


oipal Corpn., it held a concert on a 
Sunday evening in a picture theatre, 
to which no charge was made for 
admission. There was a notice read- 
ing, “ Unless yon contribute sixpence 
we run at a loss,” Sc a silver-coin 
collection was made. The concert 
consisted, in part, of a lecture which 
might have bad some educational 
value, Sc, in part, of diversions of a light 
character. Applt. was convicted of an 
offence under Municipal Corpns. Act, 
1928, s. 309. On an appeal by way 
of rehearing : — Held : an entertain- 
ment had been held & applt. had been 
rightly convicted. — New Zealand 
Assoon. for Advancement of 
Rationalism, Inc. v. Hogan, [1931] 
N. Z. L. R. 907.— N.Z. 

sn. Exhibition of films-*- Integral part 
of function.] — Where the exhibition of 
motion -picture films constitutes an 
integral, although possibly a merely 
subsidiary, part of a function to which 
the public are invited Sc have access, 
there is an ” entertainment ” within 
Municipal Corpns. Act, 1920, s. 309, 
which provides as follows : “ No con- 
cert or entertainment of any kind which 
is open to the public, whether by the 

K urchaae of tickets or otherwise, shall 
e held or given on any Sunday, 
Good Friday, or Christmas Day with- 
out the written consent of the Council, 
Sc then only subject to such conditions 
in every respect as the Council may 
impose/* — -Martin v. Hogan, [19321 
N. Z. L. R. 427.— N.Z. 
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8177c. Manager.]—(1) B. was the general 

manager of the Ring, Blackfrairs, of which 
the proprietors were a limited co. A boxing 
performance to which there was no free 
admission took place at the Ring on Sunday, 
May 6, 1035. B. knew of all the arrange- 
ments made in connection with the per- 
formance Sc his name appeared as general 
manager on all advertisements of that 
performance. A letter dealing with a charit- 
able collection, which was made during that 
performance, contained in its heading : 
“ General Manager ; B.,’* & was signed with 
his name. B. was not at the performance 
complained of : — Held : B. had not ceased 
by reason of his absence to be manager 
& in control of the performance, Sc was the 
“ keeper ” within Sunday Observance Act, 
1780 (c. 49), ss. 1, 2. 

(2) H. was alleged to have announced the 
fights, introduced the boxers, announced the 
results Sc to have conducted the collection. 
H. was not identified as the person who had 
performed these duties, but he did not give 
evidence to deny the charge : — Held : H. 
was master of the ceremonies within sect. 1 
of above Act. 

(3) A handbill bearing the imprint of S.P., 
Ltd., dated May 5, 1935, & giving details 
of the performance & of the price of seats was 
handed to a person awaiting admission : — 
Held : the imprint was not in itself sufficient 

. evidence that S.P., Ltd. had printed the 
handbill. 

(4) F.P., Ltd. in their paper “ Boxing ** 
announced one of the contests which was to 
take place at the performance in question. 
No price of the seats was mentioned Sc no 
payment was received for the announcement : 
— Held : the announcement was an advertise- 
ment within sect. 3 of the above Act. 

(6) Pltf. in one action sued the four parties 
above mentioned for penalties under Sunday 
Observance Act, 1780 (c. 49). It was con- 
tended that the four defts. were being sued 
for four different debts, & that such a joinder 
was not permitted under R. S. C., Ord. XVI., 
rr. 3, 4, 0 : — Held : exercising the discretion 
of the ct., no inconvenience was shown Sc the 
joinder should be allowed. — Green v. Ber- 
liner, [1936] 2 K. B. 477 ; [1930] 1 All E. R. 
199 ; 105 L. J. K. B. 602 ; 155 L. T. 480 ; 
52 T. L. R. 221 ; 80 Sol. Jo. 247. 

Annotation: — Consd. Gordon, Mackey & Co. v. Watson. 

[1936] 2 All E. R. 33. 

8177d. Who is master of ceremonies.] — Green v 
Berliner, No. 8177c, ante . 

8178a. Advertisement — All-in wrestling.] — In an 

action by a common informer claiming 
penalties under Sunday Observance Act, 1780 
(c. 49), s. 1, against defts. as “ persons 
advertising, or causing to be advertised, any 
public entertainment on the Lord’s day, to 
which persons are to be admitted by the 
payment of money ” : — Held : what is to be 
looked at, in order to ascertain whether the 
advertisement offends against the sect., is 
the intention of the advertiser at the time of 
publication, not what is in fact done after- 


wards. But the intention of the advertiser, 
being a question of fact, may be proved, if 
the wording of the advertisement is not such 
as to be conclusive, by any relevant evidence, 
including what was in fact done afterwards. — 
Kitchener v. Evening Standard Co., Ltd., 
[1936] 1 K. B. 570 ; [1930] 1 All E. R. 48 ; 
105 L. J. K. B. 313 ; 154 L. T. 263 ; 52 
T. L. R. 213 ; 80 Sol. Jo. 160. 

8178b. Boxing match.] — Green v . Berliner, 

No. 8177c, ante . 

8178c. Whether of place or entertainment.] — 

A newspaper issued on Aug. 8, 1930, included 
an advertisement as follows : “ Kursaal 

Gardens. Amusement Park Sc Attractions 
open daily (including Sundays). Dancing.* * 
An informer claimed penalties under Sunday 
Observance Act, 1780 (c. 49), against defts. 
for advertising entertainments on Sundays, 
they being the printers Sc publishers of the 
newspaper: — Held: (1) defts. were not 
advertisers within sect. 3 of the Act. The 
claim should have been brought against defts. 
as printers or publishers under the same 
sect. ; (2) an amendment of the claim ought 
not to be allowed as 0 months had elapsed 
since the alleged offence, Sc to allow an 
amendment would be to allow an action to 
be brought after the expiration of the period 
of limitation applicable to the proceedings 
under sect. 5 of the Act ; (3) the advertise- 
ment in its terms was an advertisement of a 
place & not of an entertainment, Sc no offence 
had been committed against sect. 3 of the 
Act. — Green v. Kitrraal (Southend-on- 
Sea) Estates, Ltd., [1937] 1 All E. R. 732 ; 
81 Sol. Jo. 279. 

8178d. Proceedings against printer & pub- 

lisher.] — Green v . Kursaal (Southend-on- 
Sea) Estates, Ltd., No. 8178c, ante. 

8178e. Evidence of printing — What amounts to.]— 
Pltf., as a common informer, claimed from 
deft, a penalty of £50 on the allegation that 
deft, contrary to Sunday Observance Act, 
1780 (c. 49), s. 3, had printed an advertise- 
ment of a display of all-in wrestling which 
was to take place on a Sunday Sc to which 
persons were to be admitted against payment 
of money for tickets : — Held : the evidence 
did not establish that deft, was the printer 
of the advertisement Sc the action failed. 
The ct. ought not to assume in a quasi- 
criminal matter that, because the name of a 
person appears on a document as the printer, 
he is in fact the printer. — T arlino v. Rome 
( 1936), 52 T. L. R. 220 ; 80 Sol. Jo. 100. 

Annotation : — Consd. Green v. Berliner, [1936] 1 All E. R. 

199 ; Gordon, Mackey & Co. v. Watson, [1936] 2 All E. It. 

33. 

8178f. .] — Green v . Berliner, No. 

8177c, ante. 

8178g. Joinder of parties.] — Green v . Berliner, 
No. 8177c, ante . 

8178h. Amendment of claim — Limitation of action.] 

— Green v. Kursaal (Southend-on-Sea) 
Estates, Ltd., No. 8178c, ante. 
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Oases 8185— 8286a. English and Empire Digest Supplement, 


Part XXIX. — Offences affecting Public Health, Safety and 

Convenience. 


Sect. 2. — OFFENCES BY INNKEEPERS. 

(Vol. XV., p. 761). 

Alter this sect, add the following new sect. : — 


Sect. 3. — DANGEROUS DRUGS. 

See Food & Drugs, Vol. XXV., pp. 115, 116, 
No. 388, <£?, generally , Medicine & Pharmacy. 


Part XXXI.— Offences 

8195. Add. Annotations : — Apld. Reynolds v. Ship- 
ping Federation, [1024] 1 Ch. 28. Consd. Sorrell 
v\ Smith, [1025] A. C. 700. Reid. Brimelow 
v. Casson, [1924] 1 Oh. 302 ; Thompson 
n. British Medical Assocn., [1924] A. C. 764 ; 
British Oxygen Co. v . liquid Air, [1925] Ch. 
383 ; L. w. L., [1931] P. 63; Wvatt v.' 
Kreglinger & Femau, [1933] 1 K. fi. 793 ; 
Fender v. Mildmay, [1937] 3 All E. R. 402 ; 
Thome v. Motor Trade Assocn., [1037] 3 
All E. Tt. 157 ; British Industrial Elastics, 
Ltd. v. Ferguson, [1938] 4 All E. B. 504. 

8198. Add. Annotations : — Dlstd. Reynolds v. 
Shipping Federation, [1924] ' Ch. 28. Consd. 
Sorrell v. Smith, [1925] A. 0. 700. Reid. 
Brimelow v . Casson, [1924] 1 Ch. 302 ; 

G. W. K. v. Dunlop Rubber Co. (1926), 

42 T. L. R. 376 ; Hardie & Lane v. Chilton, 
[1928] 2 K. B. 306 ; Re Simms, Ex p. Trustee, 


relating to Trade. 

[1934] Ch. 1 ; Thome v . Motor Trade Assocn., 
[1937] 3 All E. R. 157 ; British Industrial 
Plastics, lid. v . Ferguson, [1938] 4 All E. R. 
504 ; Haile Selassie v. Cable & Wireless, Ltd. 
(No. 2), [1939] Ch. 182. 

8208. Add. Annotations : — Reid. Alexander v. Ray- 
son, [1930] 1 K. B. 169 ; Berg v. Sadler & 
* Moore, [1987] 2 K. B. 158. 

8219. Add. Annotations: — As to (1) Apld. Pointon 
v. Cox (1926), 136 L. T. 500. As to (2) Consd. 
Pointon v. Cox (1920), 130 L. T. 606, 

8236a. Conviction — Acts ol intimidation must be 
set out.] — A conviction under Conspiracy & 
Protection of Property Act, 1876 (c. 86), for 
intimidation is bad, & will be quashed on 
appeal, unless it sets out the particular act 
or acts of intimidation proved in evidence. — 
Metcalfe v. Wiseman (1688), 52 J. P. 439. 


PART XXXI. SECT. 3, SUB-SECT. 3.— 
B. 

8221 a. Nature of offence.) — On an 
Indictment under Conspiracy fir Pro- 
tection ol Property Act. 1876 (c. 86), 
a. 7, lor persistently following: employer 
& watching his place ol business Sc his 
private residence with a view to coeroe 
him to take back a dismissed employee 
into his employment, the evldenoe 
being that delts. with other persons 
had continually watched Sc walked up 
Sc down before prosecutor's business 
premises, Sc had followed him through 
the streets to his private residence : — 
Held: (1) under the circumstances if 
the acts of 44 watching " Sc 44 persistently 
following " were done with the intention 
of coercing the employer to take hack 
the dismissed employee, delta, ought 
to be found guilty ; (2) Trade Disputes 
Act, 1906 (o. *7), a. 2 (1). did not apply 
as regards the 44 watching " of the 
private residence. — It. v. Wall (1907), 
21 Cox, C. O, 401. — IR. 

PART XXXI. SECT. 3, SUB-SECT. 

3. — D. 

8224 iv. .J — The accused 

appealed on a cose stated under 
Part XV. of the Criminal Code from a 
conviction u nder sect. 501 ( / ) of the 
Codo for watching 8c besetting a theatre 
in New Westminster with a view to 
compelling the manager to abstain 
from employing moving picture 
operators not affiliated with a certain 
labour council. Owing to a wage 
dispute employees belonging to the 
union affiliated with said council 


notified the manager of the theatre 
that they would strike unless their 
demands were complied with. The 
outcome of this demand was that other 
projectionists, properly licensed but 
not members of said union, wore 
employed. In protest accused donned 
yellow slickers bearing on the back 
the legend : 44 The Edison Theatre 

does not employ Union Picture l>ro- 
jeotionists affiliated with the New 
Westminster & Vancouver Trades Sc 
Labour Council," & so equipped walked 
up & down the adjacent Btreet. The 
statements so made were true. The 
accused did not accost any one or 
interfere in any way with patrons 
going into or leaving the theatre. 
Borne loss of business, however, fol- 
lowed, by reason of these activities. 
Upon the foregoing facta accused were 
convioted. The appeal was dis- 
missed. — It. v. Richards & Wool- 
RIDGE, [1934] 2 W. W. It. 390 ; 3 
D. L. R. 332 ; 61 C. C. C. 321 ; 48 
B. C. R. 381. — CAN. 


•a. Besetting 44 wrongfully <& without 
lawful authority " — What amounts to .}— • 
Defts. were convicted under sect. 601 
of the Criminal Code of besetting a 
theatre, wrongfully Sc without lawful 
authority, with a view to compel the 
manager of the theatre to enter into 
a contract to employ operators belong- 
ing to a trades union. The besetting 
was admitted Sc also the fact that the 
acts proved were done with the view 
stated. The acts proved were parad- 
ing in front of tne theatre wearing 
coats on which were printed, “ This 


theatre is trying to destroy union 
working conditions " & other similar 
legendB. The conduct of defts. was 
peaceable ; there was no uproar or 
disturbance, no ono accosted, no 
crowd gathered ; & there was no evi- 
dence of any threats, obstruction, 
molestation, or incommoding of 
patrons : — Held : proof merely that 
defts. acted with the view stated in 
sect. 601 was not proof that they 
acted 44 wrongfully Sc without lawful 
authority." — R. v. Baldabsari, [1931] 
O. R. 169 ; 55 Can. C. C. 318.— CAN. 


id. Watching & besetting — Object — 
Betterment of conditions — Whether de- 
fence .] — In an aotion based j>n the 
watching & besetting of pltf/s business 
the fact that the ultimate or general 
object which defts. had in mind was the 
bringing about of better working con- 
ditions for labour generally does not 
constitute a defence if unlawful means 
were taken to achieve defts.' immediate 


object of compelling pit!, to comply 
with their particular demands. — 
Allied Amusements, Ltd. v. Rkanbt, 
Kershaw Theatres, Ltd. v. Heaney, 
[1936] 3 W. W. R. 129 ; 4 D. L. R. 
406 ; 67 Can. O. C. 94 ; 6 F. L. J. 
(Can.) 100; affd. [19371 3 W. W. R. 
193 ; 4 D. L. R. 162 ; 45 Man. L. R. 
371 ; 69 Can. C. O. 31.~-UAIL 


mm. " — l- — ~ PiniffttJn pr & besetting a 
man's plaoe of business by strikers 1 b 
a nuisance reetrainablo by Injunction. — 
Hurmq r. Reiss, [1937] 3 W. W. R. 
549 ; 4 D. L. R. 433 j 45 Man. L. R. 
520 ; 69 Can. O. C. 101. — CAN. 
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Part XXXIII. — Offences 

8240. Add. Annotation : — Overd. Woolmington v . 
Public Prosecutions Director, [1935] A. C. 
462. 

8242a. Mere carelessness Insufficient to support 
verdict for manslaughter.] — R. v. Lakge, 
No. 6219b, ante . 

8247. Add. Annotation : — Consd. R. v Bateman 
(1925), 94 L. J. K. B. 791. 

8266a. “ Newly-born 99 child.] — (1) Applt. was 
charged with the murder of her ohild, who had 
been born on Aug. 19, 1927, & had been 
strangled by her on Sept. 21, 1927. The trial 
judge held that there was no evidence to go 
to the jury that the child was “ newly- 
born M within Infanticide Act, 1922 (o. 18), 
s. 1 (2) : — Held : that ruling was correct. 

(2) Observations on the form of statements 
made by accused persons while under arrest. 

— R. v. O’Donoghue (1927), 97 L. J. K. B. 
303 ; 188 L. T. 240 ; 91 J. P. 199 ; 44 T. L. K. 

51 ; 71 Sol. Jo. 897 ; 28 Cox, C. C. 461 ; 20 
Cr. App. Rep. 132, O. O. A. 

8284. Add . Annotations : — Consd. Williams v. 
Guest, Keen & Nettlefolds, [1926] 1 K. B. 
497. Refd. Carr v. Port of Glasgow (1923), 

16 B. W. O. C. 331 ; Hutchinson v . Kiveton 
Park Colliery Co., [1926] 1 K. B. 279. 

8306. Add. Annotation : — Consd. Woolmington v. 


against the Person. 

Public Prosectutions Director, ri935] A. C. 
462. 

8317. Add. Annotation : — Apld. R. v . Hall (1928), 
140 L. T. 142. 

8338. Add. Annotations: — Consd. R. v . Thorpe 
(1926), 133 Jj. T. 95. Refd. R. v . Canham 
(1925), 18 Cr. App. Rep. 163. 

8338a. .] — (1) If in a trial for murder the 

defence of manslaughter is raised the judge 
ought not to ignore that defence in his charge 
to the jury. 

(2) The rule on provocation in R. v. Hay • 
ward, No. 8317, ante, accepted. — R. v. Hall 
140 L. T. 142 ; 21 Or. App. Rep. 48 ; 
c. C. 0. 567, 0. O. A. 

8384a. .] — R. v. Millward, No. 3286a, ante. 

8398a, .] — All persons who by tlioir 

presence encourage a fight from which death 
ensues to one of the combatants are guilty of 
manslaughter, although they neither say nor 
do anything. But if the death be caused 
not by blows given in the fight itself, but by 
other parties breaking the ring, & striking 
the deceased with bludgeons, the persons 
who merely encouraged the fight by their 
presence are not answerable. — R. v. Mitrphy 
(1833), 6 C.& P. 103 ; 2 Nev. & M. M. C. 
149 ; 172 E. R. 1164. 

Annotation : — Could. R. v. Coney (1882), 8 Q. B. D. 534. 


PART XXXIII. SECT. 1, SUB-SECT. 1. 
— A. 

h i. .] — H.M. Advo- 

cate v. Savage, [1923] S. O. (J.) 49. — 
SCOT. 


PART XXXIII. SECT. 1, SUB-SECT. 1.— 

D. 

8285 ill. .1 — Criminal Code, 

s. 258, which provides for the case of 
the causing of an injury °f a dangerous 
nature, the treatment of which brings 
about death, does not apply to a case 
wherein there is no evidence from which 
it might be inferred that the injury 
was in any way increased or its con- 
sequences accelerated by the treatment 
which was given the deceased with the 
obvious object of overcoming the 
effects thereof. Where a person alleged 
to have been murdered was operated 
on for the injuries alleged to have been 
Inflicted by the accused, but there is 
no apparent reason for inferring that 
said treatment was the immediate 
cause of death, there Is no authority 
for holding that the onus is, neverthe- 
less, on the Crown of colling the 
surgeon to describe the operation In 
detail. — R. v . Burgess 8c McKenzie, 
[19281 2 D. L. R. 694 ; [19281 1W.W. R. 
633 : 49 Can. Crlm. Caa. 243 ; 39 
B. C. R. 492.— CAN. 

sg. Deathby exposure .} — Accused was 
charged on an Indictment which set 
forth that on a pnblic highway 8c In 
an adjoining field '* you aid assault ” 
a woman named, “ 8c did compress her 
throat with your hands, beat her with 
your fists, knock her down 8c kick her 
repeatedly on the face, head, arms, 
body 8c legs with your booted feet, & 
did expose her In said field while in an 
tn j area 8c unconscious oondition to the 
inclemency of the weather, 8c you did 
murder her.*’ Objections were taken 
to the relevancy of the Indictment on 
the grounds that the branch of the 
charge libelling exposure disclosed no 
crime known to the law 8c was irre- 
levant for lack of apeotfteatton. 

Lord Maokay repelled the objections, 
but expressed an opinion that, in oases 


where exposure was libelled as a cause 
of death, spoolflc statements should be 
made in the indictment of all facts & 
conditions connected with the ex- 
posure. — H.M. Advocate v. M'Phee, 
(19351 S. C. (J.) 46. — SOOT. 

PART XXXIII. SECT. 1 , SUB-SECT. 1 . 

-F. (a). 

8312 1 . Provocation answered by use 
of weapon.] — Appel., who had grounds 
of suspicion that his wife had mis- 
conducted herself with another man, 
stabbed her in the legB & lower part 
of the body with a long knife, causing 
her to bleed to death in a fow minutes : 
— Held : an application for leave to 
appeal from a conviction for murder 
must be dismissed. — R. u. Butklezj, 
[1925] App. D. 160.— S. AF. 

PART XXXIII. SECT. 1. SUB-SECT. 1. 

— F. <d) 1. 

8337 I. Indirect provocation — Provoca- 
tion by one as defence to kitting of 
another .] — Tho law with regard to 
provocation as embodied in sect. 201 
of tho Criminal Code does not con- 
template the extension of tho relative 
lenity (in reducing culpable homicide 
from murder to manslaughter) to a 
case in which provocation received 
from a third person becomes the 
occasion of an act of homicide against 
a victim who, as tho offender knows 
& fully realises, was not in any way 
concerned in the provocation. But 
acts of provocation committed by a 
third person, which might be sufficient 
to reduce the offence to manslaughter 
if the victim had in fact participated 
in them, may have tho same effect 
whore the offence against tho victim 
is committed by the accused under the 
belief that the victim was a party to 
those acts, although the victim was 
them in fact. — R. v. 

1 8. C. R. 18 ; 4 

9 Can. 0. 0. 172 ; 7 
9.— CAN. 

b I. .J— The provocation neces- 

sary to enable a Jury to find a verdict 
of manslaughter instead of murder 
must be such provocation as would 
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not implicated in 
Manchuk, [1938 
D. L. R. 737 ; 6 
F. L. J. (Can.) 17 


make an ordinary reasonable man 
lose his self-oontrol. Words may be 
sufficient. — R. v. Sampson fNo. 2), 
[1935] 2 D. L. R. 197 : 8 M. P. R. 328 ; 
qjfd. t [1935] 3 D. L. R. 128; 63 

O. C. C. 24 ; ajfd .. [1935] S. O. R. 634 ; 
63 O. O. O. 384.— CAN. 

b ii. .1- -It. v. Manojiuk (No. 2), 

[1U38J S. C. R. 342.— CAN. 


sp. Iiefusal to cohabit. ] — On an appeal 
from a conviction for murder held that 
the refusal of the victim, tho wife of 
the accused, to cohabit with him was 
not provocation within soot. 261 of tho 
Criminal Code. — It. v. McGrath, [1932] 
1 W. W. R. 385 : 40 Mon. L. R. 139.— 
CAN. 

PART XXXIII. SECT. 1, SUB-SECT. 1. 
— F. (d.) ii. 


d f. .J — Tho fact that while a 

child is flouting its father's authority 
its mother " eggs it on ** may bo found 
to constitute provocation within 
Criminal Code, s. 261, under which 
culpablo homicide, which would other- 
wise bo murder, may be reduced to 
manslaughter. — R. v. Payette, [1925] 
2 W. W. R. 747 ; 44 Can. Crim. Cos. 
209; 35 B. C. R. 81.— CAN. 


PART XXXIII. SECT. 1, SUB-SECT. 1. 
— F. (d.) iv. 


8380 i. Discovery during act — Excep- 
tion to rule — Persons not married.] - - 
Tho law that when a husband dis- 
covers his wife in tho act of adultery 
8c thereupon kills her, he is guilty of 
manslaughter 8c not of murder, has no 
application where the woman con- 
cerned is not the wife of the accused 
but a woman with whom the accused 
has been carrying on an intrigue 
sanctioned by the custom of the com- 
munity.- — M ukoi Mhnda v. King- 
Empkuor (1939), I. L. R. 18 Pat. 101. — 
IND. 

PART XXXIII. SECT. 1, SUB-SECT. 1. 

— H. (a). 


m I. .1 — R. v. Bevib, 

[1925] 1 D. L. R. 747 ; 43 Can. Crim. 
Cas. 229 ; 57 N. S. R. 513.— CAN. 
m II. .1— R. v. HaRLTON 




Cases 8469a— 8688. English and Empire Digest Supplement. 


8459a. .1 — Anon. (1523), T. B. 14 

Hen. 8, fo. 10, pi. 3. 

Annotations : — Consd. Howard t>. Gosset (1846), 10 Q. B. 

369. Held. Marshalsea Case (1613), 10 Co. Hep 68b. 

8460. Add. Annotation : — Consd. Woolmington v. 
Public Prosecutions Director, [1935] A. C. 402. 

8468. Add . Annotation : — Refd. Horsfleld v. Brown, 
[1932] 1 K. B. 355. 

8498. Add. Annotations: — Consd. B. v. Betts & 
Kidley (1930), 144 L. T. 520 ; R. v. Stone, 
[1937] 3 All E. R. 920. Refd. R. v. Canham 
(1925), 18 Cr. App. Rep. 103. 

8498a. .] — Applt. was charged with the 

murder of a girl. At the trial the jury asked 
the judge : “ If , as a result of an intention to 
commit rape, a girl is killed, although there 
was no intention to kill her, is the man guilty 
of murder ? ” The judge answered, “ Yes ” : 
— Held : the judge had answered the jury 
correctly. — R. v. Stone, [1937] 3 All E. R. 
920; 53 T. L. R. 1040; 81 Sol. Jo. 735, 
0. 0. A. 

8502. Ad$. Annotation ; — Consd. R. v. Stone, 
[1937] 3 All E. R. 920. 

8503. Add. Annotation : — Refd. R. v. Stone, [1937] 
3 All E. R. 920. 

8505. Add. Annotation : — Refd. R. v. Stone, [1937] 
. 3 All E. R. 920. 

8518. Add. Annotation : — Consd R. v. Donovan 
(1934), 60 T. L. R. 500. 

8541a. Stopping flght.] — Applt., a lad of 10, 

in separating two boys who were fighting, 
caused the death of one of them. The only 
witness was one S., who was present at the 


time & was charged as accessory after the 
fact. At the trial a letter was read from the 
solrs. acting for defts. asking for the pro- 
duction of all statements made by defts. & 
S. This was characterised as improper & 
production was refused. Also at the trial 
counsel for defts. agreed that the medical 
aspect of the case should be argued by one 
counsel only, & it was agreed that this should 
be done by counsel for an accessory. This 
counsel was not allowed to deal with this 
subject, & was told to confine himself to the 
question whether his client was an accessory : 
— Held : (1) in the circumstances the killing 
only amounted to manslaughter, there being 
no presumption of malice ; (2) the letter 

asking for production of the statements was 
quite a proper one & the statements should 
have been produced ; (3) counsel for the 

accessory was quite entitled to argue whether 
there had been a murder or not, & this 
would be so even if the prisoner had pleaded 
guilty. He was, therefore, fully entitled 
to discuss the medical aspect of the case ; 
(4) S. being an. accomplice, his evidence 
required corroboration. The fact that he 
kept silence as to the death of the boy was 
not corroboration. — Mahadeo v. R., [1930] 
2 All E. R. 813 ; 80 Sol. Jo. 651, P. C. 

8556. Add. Annotation : — Refd. Ryan v. Fildes, 
[1938] 3 All E. R. 517* 

8575. Add. Annotation : — Consd. R. v. Bateman 
(1925), 94 L. J. K. B. 791. 

8588. Add. Annotation : — Consd. R. v. Walker 
(1934), 24 Cr. App. Rep. 117. 


(Ont.), U929] 3 D. L. R 688 ; 61 Can. 
Crim. Cos. 329.— CAN.. 

m 111. .] — It. v. George 

(NO. 3), [1936] 3 W. W. R. 177 ; 51 
B. C. It. 81 ; 66 Can. C. C. 365 ; affd., 
[19361 4 D. L. R. 749 ; 67 Can. C. C. 
33.— CAN. 

PART XXXIII. SECT. 1, SUB-SECT. 1. 

— H. (b). 

o I. Omission to specify cause of 

arrest. J — The appeal was, inter alia, 
on the around, based on sect. 40 ox 
Criminal Code, that in arresting E. 
Constable G. had not notified him of the 
oauBO of arrest : — Held : there must 
be a new trial. — R. v. George, [1935] 
1 W. W. R. 146 ; 2 D. L. R. 516 ; 63 
O. C. O. 225 ; 49 B. C. R. 345.— CAN. 

PART XXXIII. SECT. 1, SUB-SECT. 1. 

8494 vlii. Attempt to kid - 

nan.] — Killing during an attempt to 
kidnap is murder & an accomplice 
armed & on guard is guilty of murder 
as haying a ” common intention.” — 
11. v . Bannister (Daniel) (No. 2), 
[1936] 4 D. L. R. 417 ; 11 M. P. R. 
417; 66 Can. C. C. 357.— CAN. 

8503 Iv. .] — Applt. was 

convicted on a charge of feloniously 
Blaying one B. Death was due to 
septicaemia following a miscarriage. 
There was evidence that applt. had 
undertaken to perform an operation 
on B. to procure abortion ; that he 
had introduced her to, & arranged for 
her to ” Ue up ” at the house of. a 
certain nurse : that he told B. that the 
nurse “ would start on ” her “ & he 
would finish her ” ; that an Illegal 
operation had taken plaoe ; & that the 
nurse had been concerned in the 
operation ; but there was no further 
evidenoe to Bhow that applt. had 
carried out his expressed intention to 
take part in the operation : — Held : as 
the evidenoe failed to connect the 
expressed intention with the actual 


performance of tho operation, the 
conviction should be quashed. Also 
that, in the circumstances, tho law 
o llicers would have been justified In 
bringing a charge of conspiracy against 
applt. — R. v. Bennett (1936), 36 
S. It. N. S. W. 329 ; 53 N. S. W. W. N. 


8503 v. .] — The insertion 

of cotton batting in order to procure 
abortion, resulting in death, is sufficient 
to support a conviction for man- 
slaughter. — R. v. Picken, [1937] 4 
D. L. R. 425 ; 69 Can. C. C. 61 ; revsd. 
(1937). 69 Can. O. O. 321 ; revsd., [1938] 
S. C. R. 457 ; 69 Can. C. C.— CAN. 


8606 111. .]-— A man who 

strikes another in the throat with a 
knife must know that the blow is so 
imminently dangerous that it must in 
all probability cause death, & the 
Injury intended to be Inflicted is 
sufficient in the ordinary course of 
nature to cause death. — Judagi 
Mallah v. King-Emperor (1929), 
I. L. R. 8 Pat. 911.— IND. 


8506 iv. .] — R. v. Con- 
stable, [1936] 2 W. W. R. 273 ; 3 
D. L. R. 391 ; 6 F. L. J. (Can.) 115 ; 
66 Can. C. C. 206.— CAN. 


m. Wrongful act .] — Where, although 
there is no intent to do injury to the 
person or property of another, death 
results from the doing of an act which 
1 b merely mahem prohibitum , the wrong- 
ful act is not the kind of act that the 
criminal law requires as a foundation 
for a charge of manslaughter, nniww 
the statute or prohibition violated is 
one designed & intended to prevent 
Injury to the person, or the prohibited 
act is aooompanied by negligence. — 
R. v. D'Angelo, [19271 4 D/LTr. 593 ; 
48 Can. Grim. Cas. 127 ; 60 O. L. R. 
612.— CAN. 


ad. Illegal hunting.] — ” Unlawful 
act” within sect. 252 (2) of the 
Criminal Code, R. S. C., 1927, o. 36, 


94 


does not include acts which ore merely 
mala prohitrita. The act must itself 
be of a criminal nature, or the pro- 
hibition must be for the protection 
of the public from a dangerous act or 
conduct or the act must bo dangerous 
or wrong in itself. Acts which are 
not wrong or dangerous In themselves, 
& are merely regulations or passed for 
revenue purposes, or for tho protection 
of game, are not within that class. 

Tho accused, while hunting, acci- 
dently shot & killed a fellow-hunter. 
He & his companions were hunting 
where it is illegal to carry unsealed 
firearms ; they were deer hunting, 
which was also illegal ; they were not 
dressed in white, os they should have 
boen, had they been hunting legally, 
& they were using soft-nosed bullets. 
Tho accused was charged with man- 
slaughter. The Crown contended that 
the accused was engaged in an “ un- 
lawful act ” within the meaning of 
said sect. 252 (2) &, that being the 
case, tho jury should be instructed that 
he was guilty of manslaughter : — 
Held : the charge to the jury should 
be on the broad question of negligence. 
— R. v. Lawson, [1938] 2 W. W. R. 
42 ; 8 F. L. J. (Can.) 4.--CAN. 


PART XXXIII. SECT. 1, StfB-SECT. 1. 

— N. (a). 

8584 ill. .] — A Chris- 

tian Science practitioner who gave 
a sick child “ absent treatment,” i.e. 
prayer, but who prescribed no medicine 
or other treatment, & who was not 
shown to have advised the parents not 
to call in a physician or to have aided, 
abetted or counselled them to abstain 
from providing proper medical attend- 
ance for the child : — Held: wrongly 
convicted of manslaughter of the 
child.— R. v. Elder, [1925] 3D. LR. 
447 ; (1925) 2 W.W.R, 545 : 44 Can. 
Grim. Cas. 75 ; 35 Man. L. R. 161.— 
CAN. 
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8640. Add . Annotations : — Refd. James v. British 
General Insce., [1927] 2 K. B. 311 ; Haseldine v. 
Hosken, [1933] 1 K. B. 822 ; Beresford v. Royal 
Insurance Co., [1936] 2 All E. R. 1062. 

8640a. J — R. v. Rose (1928), 20 Or. App. 

Rep. 104, 0. C. A. 

8644. Add. Annotation: — Refd. R. v. Baldessar© 
(1930), 22 Cr. App. Rep. 70. 

8645. Add. Annotation: — Refd. Pratt v. Patrick, 
[1924] 1 K. B. 488. 

8652a. Liability of persons other than driver — 
Common purpose.] — Both of two persons, in 
pursuit of a common purpose, may be guilty 
of criminal negligence by driving, although 
only one of them actually drives. — R. v. 
Baldessare (1930), 144 L. T. 185 ; 29 
Cox, C. C. 193 ; 22 Cr. App. Rep. 70, C. C. A. 

8665. Add. Annotation : — Consd. R. v. Bateman 
(1925), 94 L. J. K. B. 791. 

8666. Add. Annotation : — Consd. R. v. Bateman 
(1925), 94 L. J. K. B. 791. 

8666a. 8. P . R. v. Markuss (1864), 4 F. & P. 356- 

Annotation: — Refd. R. v. Bateman (1925), 94 L. J. K. B. 

791. 

8667. Add. Annotation : — Consd. R. v. Bateman 
(1925), 94 L. J. K. B. 791. 

8667a. .] — R. v. Markuss (1864), 4 

F. & F. 356. 

Annotation : — Refd. R. v. Bateman (1925), 94 L. J. K. B. 791. 

8668. Add. Annotation : — Consd. R. v. Bateman 
(1925), 94 L. J. K. B. 791. 

8671. Add. Annotation : — Refd. Flint v. Lovell, 
[1935] 1 K. B. 354. 

8672a. .] — Where a doctor is consulted, 

as possessing medical skill & knowledge, by or 
on behalf of a patient he owes a duty to that 
patient to use due caution in undertaking the 
treatment. If he accepts the responsibility 
& undertakes the treatment & the patient 
submits to his direction & treatment accord- 
ingly he owes a duty to the patient to use a 


fair & reasonable degree of diligence, care, 
knowledge, skill, & caution in administering 
the treatment. To support an indictment 
for the manslaughter of a patient, however, 
the prosecution must satisfy the jury that the 
negligence or incompetence of the doctor 
went beyond a mere matter of compensation 
& showed such disregard for the life & safety 
of the patient as to amount to a crime against 
the State & conduct deserving punishment. — 
R. v. Bateman (1925), 94 L. J. K. B. 791 ; 
133 L. T. 730 ; 89 J. P. 162 ; 41 T. L. R. 
657 i 89 Sol. Jo. 822 ; 28 Cox, 0. O. 33 ; 
19 Cr. App. Rep. 8, O. C. A. 

Annotations : — Consd. Andrews v. Director of Public Prosecu- 
tions, [1937] A. 0. 576. Refd. Rose v. Ford, [1936] 1 
K. B. 90 ; R. v. Largo, [1939] 1 All E. R. 753. 

8674. Delete second para, of headnote. 


Add. Annotation: — Consd. R. v. Bateman 
(1925), 94 L. J. K. B. 791. 

8674a. .] — A person acting as a medical 

man, whether licensed or unlicensed, is not 
criminally responsible for the death of a 

E atient, occasioned by his treatment, unless 
is conduct is characterised either by gross 
ignorance of his art, or groBs inattention to 
his patient’s safety. On an indictment for 
manslaughter, where the death is occasioned 
by the application of a lotion to the skin, 
evidence may be given of the effect of the 
lotion when applied to other patients. — R. 
v. Long (1831), 4 C. & P. 398. 


8676. Add. Annotation : — Consd. R. v. Bateman 
(1925), 94 L. J. K. B. 791. 

8677. Add. Annotation : — Consd. R. v. Bateman 
(1925), 94 L. J. K. B. 791. 

8679. Add. Annotation : — Consd. R. v. Bateman 
(1925), 94 L. J. K. B. 791. 

8680. Add. Annotation : — Consd. R. v. Bateman 
(1925), 94 L. J. K. B. 791. 


8681. Add. Annotation : — Consd. R. v. Bateman 
(1925), 94 L. J. K. B. 791. 


PART XXXI11. SECT. 1, SUB-SECT. 1. 

— N. (o) i. 

8612 1 . Must be calculated to endanger 
life .) — Criminal Code, s. 247, attaches 
no criminal responsibility to the mere 
omission, without lawful excuse, to 
perform the duty of taking reasonable 
precautions against & of using reason- 
able care to avoid endangering human 
life. To entail criminal responsibility 
there must be some physical conse- 
quences resulting from such omission ; 
the danger itself is not a consequence 
within the sect. — R. v. Hurt (1923), 
55 O. L. R. 48.— CAN. 


PART XXXIII. SECT. 1, SUB-SECT. 1. 

— O. (b). 

8639 iv. .1 — Where accused, 

driving a motor car at night, entered 
a road which being under repairs was 
closed to traffic & ran over & killed 
t wo ooolies, who were sleeping on the 
road with their bodies completely 
covered up, except for their faces : — 
field : accused was not guilty of 
causing death by a rash 8c negligent 
Smith e. R. (1925), I. L. K. 53 
Calc. 333.— IND. 


8639 v. Gross negligence o 

toanton misconduct necessary.) — R. t 
Greisman, [19261 4 D. L. R. 738 ; 4 
Can. Crlm. Cas. 172 ; 59 O. L. R. 156 
—CAN. 


8689 vi. To constitute 

criminal negligence within sect. 284 
of the C riminal Code, the unlawful act 
nuwt result in gross negligence or 
wanton misconduct. Therefore an 
accused who drove a wagon on the 


highway a short time after dusk, with- 
out a light, contrary to Highway 
Traffic Act, R. S. O., 1927, was not 
ipso facto guilty under sect. 284. — R. 
v. Costello, [19321 2 D. L. R. 410; 
0. R. 213 ; 58 C. O. C. 3.— CAN. 

8639 vii. .1 — A direction to the 

jury which sufficiently brought to 
their mind the difference between the 
quantum of negligence required to be 
found in a civil & a criminal trial : — 
Held : sufficient. — M oore v. R., [1920] 
S. A. S. R. 52.— AUS. 

8639 viii. .] — The test of negli- 
gence to be applied in criminal trials 
is the same as that applied in civil 
cases, namely, the standard of skill & 
care which would be observed by a 
reasonable man. — R. v. Mkihino, [1927 ] 
App. V. 41. — S. AF. - 

8639 ix. .] — Proof of ordinary 

negligence justifies a conviction for 
manslaughter under Criminal Code, 
s. 247.— R. v. Field (Alta.), [1928] 3 
W. W. R. 757.— CAN. 


8639 x. .1 — R. v. Coupland, 

V. R. 410.— CAN. 


[1930] 3 W. W. 

8639 xi. .1 — In a collision be- 
tween a motor track driven by the 
accused & a motor cycle the cyclist 
received injuries which resulted in bis 
death. The accident occurred on a 
country highway on a dark night, when 
the cyclist, who was riding ahead of 
the truck, suddenly, Sc without, it seems, 
giving any warning, turned to the left 
in order to cross the road, at the same 
time as the truck was about to pass 
him. The truck carried strong head- 
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lights ; the motor cycle had a head- 
light & a rear light reflector. The 
accused's evidence wos that he had 
blown bis horn before the accident, but 
a man who was riding on the track 
testified that he was not sure whether 
the horn was blown then or not. The 
accused was convicted of manslaughter. 
On appeal : — Held : the appeal should 
be allowed & the conviction quashed. — 
R. v. Dolvnchuk, [1934] 1 W. W. It. 
200 ; 2 D. L. R. 96 ; 61 C. O. O. 275.— 
GAN. 

iff. Injury to passenger alighting from 
street car.) — R. v. Daiil, [1936J 3 
W. W. R. 385 ; 4 P. L. R. 629 ; 67 
Can. O. C. 37 ; 6 F. L. J. (Can.) 195.— 

CAN. 

PART XXXIII. SECT. 1, SUB-SECT. 1. 

— O(f). 

t I. .] —Where a 

medical practitioner is charged under 
soot. 246 of the Code for that ho under- 
took to administer surgical or medical 
treatment to deceased, & being under 
a legal duty to use reasonable skill, 
omitted without lawful excuse to dis- 
charge that duty, such omission result- 
ing m death, it is necessary to sustain 
a conviction to establish that some treat- 
ment, operative or medicinal, known 
(or which should have boon known) to 
a professional man using reasonable 
skill, was omitted without lawful 
excuse & that the omission caused the 
death. — R. v. Watson, [1936] 2 

W. W. R. 560 ; 4 D. L. R. 358 ; 66 
(Jan. C. C. 233 ; 50 B. C. R. 531.— 
CAN. 
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8682. Add. Annotation : — Consd. B. v. Bateman 
(1925), 94 L. J. K. B. 791. 

8684. Add. Annotations : — Consd. R. v . Bateman 
(1925), 94 L. J. K. B. 791 ; Andrews v. 
Birector of Public Prosecutions, [1937] A. C. 
576. 

8688. Add. Annotation: — Consd. B. v. Bateman 
(1925), 94 L. J. K. B. 791. 

8701. Add. Anotationn i Held. B. v. Davis, [1937] 

3AUE. B. 537. 

8701a. Charge of manslaughter should not be 
joined with other charges.] — R. v. Large, 
No. 6210b, ante. 

8771. Add. Citation 1 Lew. 0. C. 79. 

8798a. .] — (1) The question whethei 

or not a statement made by a person on whom 
a fatal attack has been made is a dying 
declaration, i.e. whether or not it has been 
made by that person while in a hopeless & 
settled anticipation of immediate dissolution, 
is for the judge at the trial of the person 
charged with the murder or manslaughter 


of the person in question &, to answer it, all 
the circumstances of each case must be 
regarded. 

(2) Buies as to questions by police officers 
to detained persons commented on,— R. v. 
Booker (1924), 88 J. P. 76 : 18 Or. App. 
Rep. 47, 0. 0. A. 

8704. Add. Citation .*—2 Cox, 0. C. 239. 

8868. Add. Annotation : — Refd. Beresford v. Royal 
Insurance Co., [1938] A. C. 586. 

8927. Add. Annotation : — Held. B. v . Punch (1927), 
20 Or. App. Rep. 18. 

9028a. Within Children Act, 1908 (e. 67), s. 12 (1).] 
— An assault within the above sect, must be 
one which is likely to cause unnecessary 
suffering or injury to the health of the child. 

Applt., who was the stepfather, & had 
the custody or care, of a girl of eleven years of 
age, was charged under the above sect, with 
wilfully assaulting the girl in a manner likely 
to cause her unnecessary suffering. The 
evidence of the girl was that applt. com- 
mitted acts of indecency, not to her, but in 


PART XXXIII. SE0T. 1. SUB-SECT. 1. 

— O. (g). 

8694 v. .1 — R. v. Chotem (1924), 

42 Can. Grim. Can. 156.— CAN. 

8694 vl. .] — The negligence of 

the victim is not a defence to a charge 
of manslaughter unless it was the sole 
cause of the accident. — It. v. Field 
(Alta.), [19281 3 W. W. R. 757.— CAN. 

PART XXXIII. SECT. 1, SUB-SECT. 1. 

— Q. (b) i. 

si. .] — In a murder trial 

where the victim's throat had been out 
so that ho was unable to speak, evi- 
dence of questions put to deceased by 
the prosecution's witnesses & answers 
giving by nodding the head & making 
signs, amount to “ verbal state- 
ments " under Evidence Act, s. 32, & 
are admissible as a dying declaration. 
— Ranoa v. R. (1924), I. L. R. 6 Lab. 
305.— IND. 


PART XXXIII. SECT. 1, SUB-SECT. 1. 

— Q. (b) ii. 

8731 11. .] — Accused was con- 

victed of manslaughter on a charge of 
murder for having caused the death of 
K. by counselling or procuring S. un- 
lawfully to use instruments upon her 
with Intent to procure her miscarriage, 
oontrary to the combined effect of 
sects. 69 & 303 of Criminal Code. The 
dying declaration was a lengthy 
narrative by deceased which day by 
day she related to her mother, who 
wrote down the story ; this narrative, 
which concluded with the words “ 1 
wish C. punished," appeared to have 
been read over to deceased shortly 
before her death & adopted by her at 
that time as a true statement ; a 
number of questions at the same time 
were submitted to her by police officers, 
& her answers with the questions were 
the subject-matter of two separate 
declarations. The narrative, together 
with the two short statements con- 
taining the questions Sc answers, were 
ail put before the jury. It was com- 
mon ground that the ease against the 
accused could not be established with- 
out evidence of the dying declaration : 
— Held : the dying declaration was in- 
admissible. Therefore* the conviction 
was quashed Sc a judgment Sc verdict 
of acquittal was directed to be entered. 
— Bohwartzeniiauer v . R„ (19351 
S.O.R.367 ; 3D.L.R.711; 64C.C.O. 
1.— CAN. 


PART XXXUI. SECT. 1, SUB-SECT. 1. 
— Q. (b) ill. 

8741 xix. .] — A native when 

dying from injuries inflicted upon 


him said that ho was " dead " or had 
been " killed." He then sent for his 
children Sc relatives, but did not take 
farewell of them, saying that he 
would say more when the pain allowed 
or when he was better. Ho then made 
a statement inculpating applti : — 
Held : deceased when he made the 
statement hod not a settled hopeless 
expectation of death, & the statement 
should Dot have been admitted in 
evidence as a dying declaration. — R. v. 
Nooobo, [19251 App. D. 561. — 8. AF. 

8746 1. Must believe death to be 
imminent. 1 — A statement made when 
deceased had no expectation of death, 
but confirmed when he had a belief in 
impending death : — Held : admissible. 
— Debortou v. R., [1926] 4 D. L. R. 
722 ; np26] S. O. R. 492; 46 Can. 
Crim. Cas. 115.— CAN. 

8754 I. Not necessarily im- 

mediate. ] — On the trial of a charge of 
murder basod on an alleged abortion 
or attempts to bring about an abortion, 
evidence of deceased given on an 
examination taken more than six weeks 
before her death was admitted as a 
dying declaration & evidence given by 
her husband on cross-examination of 
an admission made to him by the 
deceased indicating that she had 
tampered with herself was withdrawn 
from the jury : — Held : there should 
be a new trial. — R. v. McIntosh, [1937] 
2 W. W. R. 1 ; [19381 1 W. W. R. 211 ; 
4 D. L. R. 478 ; 69 Can. C. 0. 100- 
CAN. 


PART XXXIIL SECT. 1, SUB-SECT. 2. 

8838 U. .]— The necessity 

of dispersing a riotous crowd, which 
would become dangerous unless dis- 

S ersed, Sc whioh threatens serious Injury 
i persons Sc property, justifies a peace 
officer in using firearms to prevent 
violent Sc felonious outrage to persons 
& property. A ringleader who, under 
such conditions Sc while assaulting a 
peace officer, is shot dead, dies by 
justifiable homicide ; Sc the peaoe 
offloer who fired is free from any 
liability in damages. — Hebert v. 
Martin, [1931] 8.0711. 146 ; 2D.LR. 
484 ; 54 Can. C. C. 257.— CAN. 

o i. — — — — — — .] — R. v. Purvis 
JCffit.) (1929), 51 Can. Grim. Cas. 273.— 

PART XXXIII. SECT. 6, SUB-SECT. 1. 
— B. 

8923 i. Attempt to discharge weapon — 
Condition making discharge impossible . } 
— Where although a rifle was loaded Sc 
pointed at the body of the oomplainant 
the mechanism of the trigger was in 


such condition that it was impossible 
to discharge the rifle, & the accused 
made no attempt to use the trigger, ho 
cannot be convicted under sect. 273 
of Criminal Code, R. S. O., 1927, of 


CAN. 

PART XXXIII. SECT. 6, SUB-SECT. 1. 

— C. 

d 1. Injury resulting in death .] — 

Deft, was convicted upon two oharges 
of criminal negligenoe causing bodily 
or grievous bodily harm under Criminal 
Code, ss. 284 & 285 Held : deft, 
was properly convicted, notwithstand- 
ing that death resulted from the injuries 
iimioted by his negligence. — R. v. 
stark, [1927] 3 D. L. R. 433 ; 47 
Can. Crim. Cas. 356 ; 60 O. L. R. 375.— 
CAN. 


PART XXXIII. SECT. 6, SUB-SECT. 1. 

— D. 

■d. Meaning of " actual bodily 
harm.”] — The above words in sect. 
295 of the Code mean little, if anything, 
more than " battery." — R. v. Treskgne 
(1926), 45 Can. Crim. Cas. 270; 68 
0. L. R. 634. — CAN. 


PART XXXIII. SECT. 6, SUB-SECT. 2. 
— B. 


> Burden of proof.] — Where 
of unlawfully wounding 


m i. 

on a charge 
a person with intent to malm or dis- 
able him, the Crown proves that 
accused discharged a firearm in the 
direction of a crowd of persons Sc 
wounded the person named, it 
establishes Its case, Sc the onus then 
shifts to accused to satisfy the ct. 
that it was either an accident or that 
he did not intend to wound. — R. v. 
Smart (Alta.), [1927] 3W.W.K, 753 ; 
49 Can. Grim. Cas. 75.— CAN. 


PART XXXIII. SECT. 7, SUB-SECT. 1. 

sb. Running down by motor car — 
No intent to assault.] — Prisoner was 
indicted for assault occasioning bodily 
harm. The evidenoe showed that the 
injury in question, a fracture of the 
collar bone, was due to an accident 
caused by a motor car driven by 
prisbner in a public thoroughfare at 
2.50 a.m. There being no evidenoe of 
an intention to assault, the Indictment 
was amended, at the suggestion of the 
learned trial judge, so as to allege 
negligence in the control of a dangerous 
thing, in substitution for the charge 
of assault.— R. v. MoIver, 22 Q. J. P. 
173.— A US. 




▼oL XV.— Criminal Law. Cases 9086a— 9164a. 


her presence, & that when she screamed he 
put his hand over her mouth : — Held : this 
was not an assault within the sect. — R. v. 
Hatton, [1925] 2 K. B. 322 ; 94 L. J. K. B. 
863; 183 L. T. 735; 89 J. P. 184; 41 
T. L. R. 637 ; 28 Cox, O. 0. 43 ; 19 Or. App. 
Rep. 29, C. 0. A. 

9025a. .] — An act, unlawful per se as being 

criminal, cannot be rendered lawful because 
the person to whose detriment it is done con- 
sents to it. 

Applt., being charged with caning a girl 
of seventeen for purposes of sexual gratifica- 
tion, pleaded in defence that the prosecutrix 
had consented, & the chairman of quarter 
sessions in summing up directed the jury that 
“ consent or no consent ” was the vital issue 
in the case : — Held : there was misdirection, 
in that the question should have first been 
put to the jury, whether the blows struck were 
likely or intended to do bodily harm. If this 
were answered in the negative, then only 
would it have been necessary for the jury 
to consider the further question, whether the 

g rosecutrix had proved absence of consent. — 
v. Donovan, [1934] 2 K. B. 498 ; 103 L. J. 
K. B. 683 ; 152 L. T. 46 ; 98 J. P. 409 ; 50 
T. L. R. 566 ; 78 Sol. Jo. 601 ; 32 L. G. R. 
439 ; 25 Cr. App. Rep. 1 ; 30 Cox, C. C. 187, 
C. C. A. 

9030. Add, Annotation : — Consd. R. v. Donovan 
(1934), 60 T. L. R. 560. 

9030a. Direction to Jury.] — R. v. Donovan, No. 
9025a, ante. 

9036. Add. Annotation : — Refd. Gayler & Pope v. 
Davies, [1924] 2 K. B. 75. 

9042. Add. Annotation : — -Apld. R. v. Newport 
(Salop) JJ., Exp. Wright, [1929] 2 K. B. 416. 

9042a. .J — At a school for boys there was 

a rule prohibiting smoking by pupils during 
the school term whether . on the school 
precincts or in public. During the term 
a pupil rather less than sixteen years old, 
after having left the school for the day & 
returned home, smoked a cigarette in the 
public street, & next day the schoolmaster 
administered to him five strokes of the cane 
as a punishment for breach of the rule. On 
the hearing of an information against the 
schoolmaster for an alleged assault on the 
boy the justices found that the rule in 
question was reasonable, that the father of 
the boy by sending him to the school 
• authorised the schoolmaster to administer 


reasonable punishment to the boy for breach 
of a school rule, & that the punishment 
administered was reasonable ; & they dis- 

missed the information. An order nisi 
having been obtained calling upon the justices 
to show cause why they should not state a 
case on a question of law : — Held : the 
decision of the justices was right, no question 
of law arose on which they could state a 
case, & that the order nw should be dis- 
charged. — R. v. Newport (Salop) JJ., Ex p . 
Wright, [1929] 2 K. B. 416 ; 98 L. J. K. B. 
565 ; 141 1a. T. 563 ; 93 J. P. 179 ; 45 T. L. R. 
477 ; 73 Sol. Jo. 384 ; 27 L. G. R. 518; 28 
Cox, C. C. 658, D. 0. 

9043. Add. Annotations : — Consd. R. v. Newport 
(Salop) JJ., Ex p. Wright, [1929] 2 K. B. 410. 
Refd. Ryan v. Fildes, [1938] 3 All E. R. 517. 

9046. Add. Citation : — sub nom. Bleke v. Grove 
(1604), 1 Kob. 061. 

9057. Add. Annotations : — Consd. Place v. Searle 
(1932), 48 T. L. R. 428. Refd. Gottliffo v. 
Edelston, [1930] 2 K. B. 378. 

9103a. .] — The old law that the owner of 

a house, or members of his family, may kill 
a trespasser who would forcibly dispossess 
him of the house, although such householder, 
or members of his family, has not previously 
retreated until no means of escaping his 
assailant are left to him, has not been amended 
or modified by modern practice. — R. v. 
Hussey (1924), 89 J. P. 28 ; 41 T. L. R. 
.205 ; 18 Cr. App. Rep. 160, C. C. A. 

9111. Add. Annotation : — Refd. Liddlo v. North 
Riding of Yorkshire County Council, [1934] 
2 K. B. 101. 

9135a. Removal of interrupter from council meet- 
ing.] — Marshall v. Tinnelly (1937), 81 
Sol. Jo. 902. 

9154. Add. Annotation : — Apld. Morriss v. Winter 
(1929), 45 T. 1j. R. 643. 

9154 a. Detention after receipt of remission 

marks.] — M. was convicted in Dec. 1925, of 
certain misdemeanours & sentenced to two 
years’ imprisonment with hard labour & twelve 
months’ imprisonment, the sentences to run 
consecutively. An order was made by the 
ct. directing that he should be detained in 
prison in conformity with the sentences 
passed. Ho was first detained in Ports- 
mouth Prison & afterwards in Pentonville 
Prison. In Dec. 1927, after M. had been 
removed to Pentonville Prison, the Governor 
of Portsmouth Prison indorsed on M.’s stage 
card the forfeiture of five remission marks, 
to make it agree with M.’s record. There 


PART XXXIII. SECT. 7, SUB-SECT. 2 
— C. (a). 

_ 9041 i. Schoolmaster <t scholar .] — 
Teacher entitled to inflict reasonable 
punishment. — R. o. Metcalfe (Sask.), 
11927] 3 W. W. R. 194.— -CAN. 


PART XXXIII. SECT. 7, SUB-SECT. 2. 

— C. (b). 

9066 Iv. .] — Punishment causing 

temporary pain 6c discolouration of the 
flesh for a few days : — Held : not 
® x «w»iTe. — R. v. Metcalfe (Sask.), 
[19271 BW.W.R. 194.— CAN. 

9071 a. .1— R. v. Metcalfe 

(Sask.), (1927] 8W.W.R. 194.— CAN. 


PART XXXIII. SECT. 7, SUB-SECT. 2.— 

D. 

9078 v. — — On appeal from a 
conviction for an assault occasioning 


actual bodily harm : — Held : the force 
used by the accused, in defending 
himself, as be did, against an assailant 
armed with a hammer, was not dis- 
proportionate to the nature of the 
attack made on him, although it caused 
the fracture of his assailant's skull. 
Sc he had brought himself within, 8c 
was justified by. Criminal Code, s. 23. — 
" ^oal, [1928) 3 JJ. L. It. 676 ; 
W. W. R, 465 ; 50 Can. Grim. 
23 Alta. L. R. 511.— CAN. 

9078 tri. .1 — A blow with an 

automobile crank during a drunken 
brawl cannot be justified on the ground 
of self defence. — R. v . Recall a, [1935] 
4 D. h. R. 353 ; O. R. 479 ; 64 Can. 
C. C. 270.— CAN. 

PART XXXIII. SECT. 7, SUB-SECT. 2. 

— E. 

sj. Defence of eon by father.] — The 
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conviction of a father for assault- 
ing a boy who hod been kicking Sc 
punching his boy set aside. — R. v. 
WlGGS, [1931] 3 W. W. R. 52; 44 
B. C. R. 304.— CAN. 


PART XXXIII. SECT. 7. SUB-SECT. 

2.— G. 

9119 1. To effect arrest — Must not use 
unnecessary force .J — A police officer* 
who applies to an arrested person more 
force than Is reasonably necessary to 
effect bis object, even though it be a 
legitimate one, is guilty of an assault ; 
his belief in the guilt of the arrested 

S orson is no extenuation for the use of 
bo excessive force. — ft. v. McDonald ; 
It. v. Hunter, [19321 3W.W.H 418; 
[1933] 1 D. L. R. 46 ; 20 Alta. L. R. 
460 ; 5 9 O. O. O. 50.— CAN. 
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was a dispute whether or not the Governor 
of Portsmouth Prison had ordered the 
forfeiture of those marks on May 10, 1926, 
& the jury differed with regard to it. As a 
result of the forfeiture of those five marks 
M. was released by the Governor of Penton- 
ville Prison on July 21, 1928, instead of on 
July 20. On Aug. 2, 1928, M. brought an 
action against the Governors of both prisons 
to recover damages for his detention in 
prison during that one day. The jury found 
that the Governor of Portsmouth Prison had 
not acted maliciously nor with intention to 
injure M. & that he had not made a false 
statement i — Held : the Prison Kules did 
not confer upon M. any legal right to an 
earlier discharge by the obtaining of re- 
mission marks, & that therefore the action 
could not succeed against either of the 
Governors ; having regard to the findings of 
. the jury the action could not succeed against 
the Governor of Portsmouth Prison ; the 
Governor of Pentonville Prison was pro- 
tected, as he had merely acted in pursuance 
of the order of the ct. — Morriss v. Winter, 
[1930] 1 K. B. 243 ; 99 L. J. K. B. 101 ; 142 
L.T.07; 46 T. L. It. 643 ; 28 Cox, 0. 0. 687. 

9161. Add. Annotation : — Refd. Liddle v. North 
Riding of Yorkshire County Council, [1934] 
•2K.B. 101. 

9207a. Operation by qualified surgeon — Reasonable 


grounds — Danger to life or health.] — A 

young girl, not quite fifteen years of age, was 
pregnant as the result of rape. A surgeon, 
of the highest skill, openly, in one of the 
London hospitals, without fee performed the 
operation of abortion. He was charged under 
the Offences against the Person Act, 1861 
(c. 100), s. 68, with unlawfully procuring the 
abortion of the girl. 

The jury were directed that it was for the 
prosecution to prove beyond reasonable 
doubt that the operation was not performed 
in good faith for the purpose only of preserv- 
ing the life of the girl. The surgeon had not 
got to wait until the patient was in peril of 
immediate death, but it was his duty to 
perform the operation if, on reasonable 
grounds & with adequate knowledge, he was 
of opinion that the probable consequence of 
the continuance of the pregnancy would be 
to make the patient a physical & mental 
wreck.— R. v. Bourne, [1939] 1 K. B. 687 ; 
[1938] 3 All E. R. 615 ; 108 L. J. K. B. 471, 
U. C. A. 

Sub-sect. 4. — Child Destruction. 

See Infant Life (Preservation) Act, 1929 
(c. 34). 


9287a. Girl under sixteen.] — To a charge of 

rape upon a girl under sixteen years of age. 


PART XXXIII. SECT. 9. 


•k. Injury caused in attempting to 
stop breach of peace .] — A person using 
the force necessary to prevent a con* 
tinuanco or renewal of a breach of the 
peace. & struck by the party he was 
attempting to control : — Held : justi- 
fied in striking back. — It. v. Manson 
(11)25), 43 Can. Crim. Cos. 30 ; [1026]. 
1 W. W. R. 671.— CAN. 

tm. What is unlawful act — Not 
breach of municipal bye-law.] — R. v. 
Gosling (Alta.) (1927), 47 Can. Orim. 
Oas. 211.— CAN. 


sn. Criminal negligence — Under 
Criminal Code, ». 284 — What amounts 
to.]— It. v. Baker, [1929] 2 D. L. R. 
282 ; 8. C. R. 354 ; 51 Can. Crim. Cas. 
352 ; 63 O. L. R. 641 ; affg., [1929] 1 
D. L. R. 785 ; 51 Can. Crim. Cas. 71 ; 
63 O. L. R. 275.— CAN. 


■p. .] — R. v. McCowan, 

[1936] 1 W. W. R. 703 ; 2 D. L. R. 
490 ; 65 Can. C. C. 203 ; 44 Man. 
L. R. 117.— CAN. 


■t. Police shooting fugitive — Un- 
necessary force — Spectator injured .] — 
A policeman who uses unnecessary 
force by shooting at a fugitive, & 
who thereby wounds a spectator, is 
liable for unlawful wounding. — R. v. 
Mitchell (1937), 69 Can. C. C. 406. — 
CAN. 

sw. Harm self-inflicted — Mistake as 
to prisoner's intentions. J — A person is 
not responsible for inflicting grievous 
bodily harm when the injuries are 
received by jumping from a car 
through a mistaken apprehension of 
accused’s intentions. — R. t». Kissick 
(1937), 69 Can. C. C. 403.— CAN. 

uz. Oriemus bodily harm — Negligent 
act.] — A hospital surgeon who ad- 
ministers a poisonous drug to a patient, 
relying on his instructions to the nurse, 
is not guilty of negligently causing 
grievous bodily harm. — R. v. Giardink 
1939), 71 C. 0. C. 295.— CAN. 


T XXXIII. SECT. II, SUB-SECT. 1. 

q |. .] — An indictment set 

forth that the accused supplied a 
number of powders, whoso nature was 


unknown to tho prosecutor, to a woman 
who was then pregnant, with intent 
to cause her to abort, 8c instigated hor 
to take them, which she did, & that 
tho accused attempted to cause the 
woman to abort. A further charge 
regarding another woman Bet forth 
that the powders wore supplied in the 
belief that the woman was pregnant, 
& that this was dono with intent to 
cause her to abort : — Held : tho first 
oharge was relevant in respect (a) that 
the statement that accused had 
supplied powdors to a pregnant woman 
& instigated their consumption was a 
relevant averment of an attempt to 
procure abortion : (b) that it was un- 
necessary to state that the powders 
were calculated to cause abortion, if 
they were supplied with that intent ; 
and (c) that it was unnecessary to aver 
tho locus where the powders were con- 
sumed. Further, tho second charge 
was irrelevant, in respect that it did 
not state that the woman was pregnant, 
& that supplying powders to, & 
instigating their consumption by, a 
woman who was not pregnant did not 
per se constitute a crime known to the 
law of Scotland. 

At the trial, direction to the jury by 
Lord Robertson that, if tho accused 
knew positively that the drugs he 
was giving would not cause abortion, 
ho could not be convicted of the crime 
of attempting to procure abortion. — 
H.M. Advocate v. Semple, [1937] 
S. O. (J.) 4i.— SCOT. 

PART XXXIII. SECT. 11, SUB-SECT. 3. 

9206 1. Woman not pregnant. 1 — Held • 
an indictment charging accused with 
performing an operation on a woman, 
in the belief that she was pregnant, for 
the purpose of causing her to abort, 
& with attempting to cause her to 
abort, was irrelevant, in respect that 
it did not set forth that the woman was 
at the time pregnant. — H.M. Advocate 
». Anderson, [1928]S.O.(J.)l.— SCOT. 

sr. When offence complete .] — The 
offenoe under Crimes Aet, 1908, s. 221, 
of a person who, with intent to procure 
the miscarriage of any woman or 
girl, unlawfully uses any Instrument 
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is complete as soon as he makes use of 
the Instrument, i.e., as soon as he 
inserts it ; &; it is not a continuing 
offence so long as the instrument re- 
mains inserted. Consequently, a 
person cannot bo convicted under 
sect. 90 of the Act of “ aiding ” the 
unlawful uso of an Instrument who, 
after the instrument has been used by 
another, does some act to assist 
abortion. — R. v. Bkuth, [1937] N. Z. 
L. R. 282 ; 13 N. Z. L. J. 92.— N.Z. 

PART XXXIII. SECT. 13, SUB-SECT. 1. 

—A. 

9261 lv. .] — An indictment 

charged accused „ with ravishing a 
woman “ while she was In a state of 
insensibility or unconsciousness from 
the effects of Intoxicating liquor ” : — 
Held: as the crime of rape consisted 
in having connection with a woman 
against her will, the indictment did 
not set forth a relevant oharge of the 
crime of rape. — H.M. Advocate v. 
Grainger & Rae, [1932] S. C. (J.) 40. 
— SCOT. 


PART XXXIII. SECT. 13, SUB- 
SECT. 1.— C. 

■r. Physical force essential.] — Work- 
ing upon a girl’s passions to break 
down her resistance 8c induce consent 
does not constitute either rape or 
indecent assault, which require 
physical force. — R. v. Landrt, [1935] 
3 D. L. R. 639 ; 9 M. P. R. 254 ; 64 
Can. C. O. 104 ; 5 F. L. J.<Oan.) 36.— 
CAN. 


PART XXXIII. SECT. 13, SUB-SECT. 1 . 

— D. 

9281 1. Consent obtained by fraud — 
What amounts to fraud .) — Cohabitation 
following a feigned marriage is not rape 
under the law of Canada. It cannot 
be said as a general proposition, with 
regard to rape, that fraud vitiates con- 
sent. The only sorts of fraud which 
destroy the effect of a woman’s consent 
are frauds as to the nature of the act 
itself or as to the Identity of the person 
who does the act. — People op Cali- 
fornia State v. Skinner, [1924] 2 
W. W. R. 209 ; 33 B. C. R. 555.— 
CAN. 
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the defence of consent is not open to the 
accused. 

Where any resistance by a girl of such age 
would be futile, or where it is clear that the 
girl would not know whether to resist or not, 
the prosecution are not required to prove that 
the accused used force or violence. — R. v. 
Hauling, [1938] 1 All E. R. 307 ; 26 Cr. 
App. Rep. 127, C. C. A. 

9307a. .] — On the trial of a prisoner for having 

had unlawful carnal knowledge of a girl 
under sixteen years of age, the judge directed 
the jury that although what the girl said to 
her mother several months after the offence 
was committed was not evidence, yet the 
jury could infer what the girl said, namely, 
that the prisoner was responsible for her 
condition, from what the mother did, because 
the prisoner was at once accused, & that that 
amounted to corroboration of the girl’s 
story. Further, that the fact that the 
prisoner when he was charged by a police 


officer & cautioned made no denial of the 
charge was also corroboration of her story : — 
Held : both directions were wrong. An y 
inference as to what the girl t-old her mother 
could not amount to corroboration of the 
girl’s story, as it proceeded from the girl 
herself, & the girl could not corroborate 
herself. The fact that the prisoner when 
charged & cautioned made no denial of the 
charge could not be corroboration. — R. v. 
Whitehead, [1929] 1 K. B. 99 ; 98 L. J. 

K. B. 67 ; 139 L. T. 640 ; 92 J, P. 197 ; 27 

L. G. R. 1 ; 28 Oox, O. C. 547 ; 21 Cr. App. 
Rep. 23, C. C. A. 

Annotations : — FoUd. R. v. Charavauirmttu (19.10), 22 Or. 
App. Rep. 1. Extd. & Apld. R. r. Naylor (1032), 23 Cr. 
App. Rep. 177. Con Sd. R. v. Parker, [1033] 1 K. B. 850. 

9311. Add. Annotation : — Consd. Rc Stollery, Weir 
v. Treasury Solicitor, [192G] Ch. 284. 

9320a. — — In charges of sexual offences corro- 

boration of the testimony of prosecutrix is not 
in law essential, but is in practico required. 


9293 i. Conditions negativing consent 
— Drunkenness . ]— Where a man ob- 
tains sexual intercourse with a woman 
while she is insensible owing to in- 
toxication, the crime committed is 
rape, if the woman has been plied with 
drink of a deadly kind, tho nature of 
which has been concealed from her, 
for tho purpose of overcoming her 
resistance or making her incapable of 
resistance ; but tho crime is indecent 
assault only, if the woman through 
indulgence has voluntarily taken tho 
drink, & it has not been doped or given 
to her for the purpose of making her 
insensible, even though sho has been 
invited & coaxed to drink. — H.M. 
Advocate v. Logan, [1936] S. C. (J.) 
100.— SCOT. 

o. For 44 o. By misrepresentation or 
fraud — Personation of husband 44 read 
44 9295 i. Conditions negativing con- 
sent — Personation of husband.” 

d. Read now 44 9295 ii.” 

9296 ill. Former husband. ] 

— Held : an indictment for rape was 
relevant which bore that the woman 
was the wife of a second husband who 
was alive, while the person said to be 

E ereouated was the woman’s former 
usband who had been officially re- 
ported as killed in action. — H.M. 
Advocate «. Montgomery, [1926] 
S. C. (J.) 2 —SCOT. 


PART XXXIII. SECT. 13, SUB-SECT. 1* 
— E. 

9307 i. What amounts to corrobora- 
tion .] — Evidence of a witness that 
he Baw accused & the girl leave a 
dance hall under suspicious circum- 
stances at 11.30 on the night of the 
alleged seduction amounts to corro- 
boration so as to justify the charge 
going to the jury. — Steele v. R., [1924] 
4 D. L. R. 175 ; [1024] 1 W. W. R. 
1146.— CAN. 

9307 U. .]— Evidence of facte 

which are open to two interpretations 
Is not corroborative of either. To 
constitute corroboration in a criminal 
case there must be Independent 
evidence of facts which are not con- 
sistent with the innocence of the 
accused. — R. t>. Causey, [1930] 1 
W. W. R. 690 ; 53 Can. C. C. 219 ; 38 
Man. L. R. 581, C. A. — CAN. 

9307 iii. .] — R. v. Galsky (No. 

2), [1930] 2 W. W. R. 577 ; 54 Can. 
C^O. 199 ; 39 Man. L. R. 74, C. A.— 


9307 iv. .] — In order for testi- 

mony to constitute corroboration of 
sviaenoe against an accused it must 
b® independent testimony which affects 
the accused by connecting or tending 
to connect him with the crime charged, 
in the present oase, a prosecution for 


rape, in which the only question in 
issuo was whether the intercourse 
which took place was without tho com- 
plainant’s consent : — Held : there was 
nothing in the evidence which the 
trial judge could properly tell the jury 
they might accept as corroborative of 
complainant's testimony on that issue. 
— R. v. Stern, [1932] 3 W. W. R. 
688.— CAN. 


PART XXXIII. SECT. 13. SUB-SECT. 2. 

9308 v. .1 — R. ’V. Goshelin 

(Ont.) (1927), 47 Can. Crim. Cas. 318.— 
CAN. 

9316 v. .] — On a charge of 

attempting to have carnal knowledge 
of a girl under fourtcon : — Held : cor- 
roboration was not necessary. — It. v. 
Lizowyj (1927), 48 Can. Crim. Cas. 
255 ; 61 O. L. R. 93 —CAN. 

9316 vl. .] — Nature of corrobora- 
tion required under Criminal Code, 
s. 1002, on a charge of carnally knowing 
a girl under fourteen. — H ubin v. R., 
[1927] 4 D. L. R. 760 ; [1927] S. C. R. 
442 ; 48 Can. Crim. Cas. 172.— CAN. 


9316 vii. .]— It. v. Brown (N. S.) f 

[1928] 3 D. L. R. 214 ; 49 Can. Crim. 
Cas. 334 — CAN. 

9316 viil. .] — R. v. Hamlin 

(Alta.), [19301 1 D. L. R. 497 ; 24 
Alta. L. R. 296 ; [1929] 3 W. W. R. 
258 ; 52 Can. Crim. Cas. 149.— CAN. 


9316 ix. .] — Where on a trial 

on a charge of carnal knowledge the 
jury can properly find on the evidence 
that tho prisoner had communicated 
a venereal disease to complainant by 
sexual contact, Sc does so find, it is 
open to the jury to treat complainant’s 
condition as corroboration of her story. 
More proof that the prisoner Sc cora- 

S lainant were affected with the disease 
oes not, however, amount to corro- 
boration of her story, unless the jury 
is satisfied on sufficient evidence that 
she got it from him by sexual contact. 
— R. v. DREW (NO. 2), [1933] 2 

W. W. R. 243 ; 4 D. L. R. 592; 60 
C. C. C. 229.— CAN. 


9316 x. .] — On the trial of a 

charge of having carnal knowledge of 
a girl under fourteen, evidence merely 
of an opportunity to commit the offenco 
is not sufficient corroboration to satisfy 
the Code. — R. v. Newes, [1934] 1 
W. W. R. 205; 3 D. L. R. 237; 61 
C. C. C. 316.— -CAN. 


9316 xi. .] — On appeal from a 

oonviction sc sentence on a summary 
trial of a charge of having had carnal 
knowledge of a girl under 14 years of 
age : — field : the testimony of two 
other girls who had accompanied the 
accused Sc complainant to the place of 
the alleged offence was sufficient, if 
believed to corroborate the testimony 
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of complainant as required by sect. 
1002 of tho Code ; Sc tho appeal should 
be dismissed. — H. v. Taylor, [19371 
S. C. R. 351 ; 1 D. L. R. 801 ; 67 Can. 
C. C. 228.— CAN. 

■p. Charge of seduction under Criminal 
Code, s. 211— -Burden of proof .] — R. v, 
SohKmmkr (Sask.). [19271 3 W. W. R. 

417— CAN. 


*q. Seduction under promise of mar- 
riage — Sufficiency of promise.] — R. v. 
Seymour, [1931] 3 W. W. R. 271; 57 


sr. ,] — To sustain a con- 

viction for Boduction under promise of 
marriago there must bo a promise to 
marry In any event, not merely a 
promise to marry If the girl should 
Decoine pregnant as a result of the 
proposed intercourse. — R. v. Mr Isaac, 
[1933] 2 D. L. R. 802 ; 60 C. C. C. 71.— 
CAN. 


•t. Charge of attempted carnal know- 
ledge — Sufficiency of evidence.] — U. v. 
Yelps, [19281 N. Z. L. It. 18.— N.Z. 


sw. Effect of previous intercourse 
with accused — “ Previous chaste 
character ."J — Semble : a woman who 
has been guilty of unchaste conduct 
may subsequently become chaste in 
logal contemplation 5r. bo soduood a 
second time. “ Previously chaste 
character ” refers to tho actual moral 
status of the woman.— It. v. Lougueed 
(1903), 8 Can. C. C. 18 i -CAN. 

sx. .1 — A resumption of 

illicit intercourse will not support a 
charge of seducing a woman of pre- 
viously chaste character unless there 
is evidence of intervening conduct 
amounting to reform & rehabilitation 
in chastity. — R. v. Haureug (1915), 
24 Can. C. C. 297.— CAN. 


nz. .] — On a prosecution 

for having carnal knowledge of a girl 
between fourteen Sc sixteen, she being 
of “ previous chaste character," the 
fact that he has had intercourse with 
her before does not prevent her being 
of 44 previous chaste character," 
especially if site submitted through 
fear. — R. v. .Stinson, (1934] 2 D. L. K. 
544 ; 1 W. W. R. 593 ; 61 (J. O. O. 
227 ; 48 B. C. R. 92. — CAN. 


*b. .1 — The term "seduce 4 * In 

sect. 366 of Indian Penal Code, 1860, 
is used in the general sense of 44 enticing 
or tempting, ' Sc not in tho limited 
sense of committing tho first act of 
illicit intercourse. Hence a person 
can bo guilty of an offence under this 
sect, even where tho girl kidnapped 
had illicit intercourse with him before 
the kidnapping took place. — E mperor 
v. Laxman Bala (1935), I. L. R. 59 
Bom. 052.— IND. 
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If, on the trial of such a charge, there is 
corroboration on one count referring to one 
date, but there is none on another about 
another date, A the ct. rejects the corrobora- 
tion on the former, it being possible that the 
jury gave credit to it on botn counts, it may 
quash a conviction on both. — R. v. Berry 
( 1024), 18 Or. App. Rep. 05, 0. 0. A. 

9820b. What amounts to corroboration.] — The 
mere fact that the accused preserves a letter 
written to him by prosecutrix of a charge of 
a sexual offence is not corroboration of her 
evidence : nor is his mere silence when he 
is charged with the offence. — R. v. Marsh 
(1926), 19 Cr. App. Rep. 27, 0. 0. A. 

9320c. .] — On a charge of carnal knowledge 

of a girl aged nine, evidence was given that the 
girl, who was known to the prisoner A had 
been to his house on more than one occasion, 
was medically examined soon after the date 
of the alleged offence A was found to be 
suffering from a venereal disease, A that the 
prisoner was at that time suffering from the 
same disease : — Held : this was a matter 
which tho jury were entitled to regard as 
corroboration of the girl’s evidence. — R. v. 
Jones (George Basnett) (1939), 27 Cr. 
App. Rep. 33, C. C. A. 

9323.' Add. Annotation : — Folld. R. v. Harrison, 
R. v. Ward, R. v. Wallis, R. r Gooding, [1938] 
3 All E. R. 134. 

9323a. All sources of belief must 

be put to Jury.] — On an indictment for rape 
A carnal knowledge full A sufficient direction 
* must be given to the jury on the need of 
corroboration of the story of the prosecutrix, 
A on the issue of deft.’s belief about her age 
every source from which the jury may infer 
her age must be referred to, even though each 
one separately may be open to criticism. — 
R. v. Simmons (1931), 23 Cr. App. Rep. 25, 
C. C. A. 

9823b. .] — Upon the trial of four 

youths all under the age of twenty-three 
years upon a charge of having had carnal 
knowledge of a girl under sixteen years of 
age, a doctor A a police officer giving evidence 
for tho prosecution stated that the girl 
appeared to be over sixteen years of age, A 
the jury found that the youths were ignorant 
of the law A gave no thought to the age of the 
girl at the time of the offence. The jury were 
directed that the point was whether the 
youths’ minds were directed to the question 
of the girl’s age : — Held : it is necessary in 
such a case for the defence to prove that the 
prisoners had reasonable cause to believe, A 
did in fact believe, that the girl was over 
sixteen years of age. The prisoners were 
therefore rightly convicted. — R. v. Harrison, 


R. v. Ward, R. v. W alias, R. v. Gooding, 
[1938] 3 All E. R. 134 ; 159 L. T. 95 ; 82 
Sol. Jo. 430 ; 20 Or. App. Rep. 100 ; 31 
Cox, C. C. 98, C. C. A. 

9323c. Question for Jury .}— He Id : upon 

the trial of a person charged with the offence 
of having carnal knowledge of a girl under 
sixteen the question whether the prisoner 
had reasonable cause to believe that the girl 
was of or above the age of sixteen is a ques- 
tion of fact for the jury. — R. v. Forde, 
[1923] 2 K. B. 400 ; 92 L. J. K. B. 601 ; 128 
L. T. 798 ; 87 J. P. 70 ; 39 T. L. R. 322 ; 
07 Sol. Jo. 539 ; 27 Cox, C. 0. 400 5 17 Cr. 
App. Rep. 99, C. C. A. 

Annotation : — Coned. K. v. Maughan (1934), 24 Or. App. Rep* 
130. 

Reasonable cause for belief in marriage.] 

— See Age of Marriage Act, 1929 (c. 30), 
s. 1 (1), proviso. 

9323d. Defence that prisoner “of twenty-three 
years of age or under ” — Prisoner between 
twenty-three & twenty-four — Defence avail- 
able.] — R. v. Dumont (1930), 09 L. Jo. 234 ; 

* 109 L. T. Jo. 239 (Recorder of London). 

0328e. .] — R. v . Woolley (1931), 

171 L. T. Jo. 209. 

9323f. .] — By Criminal Law 

Amendment Act, 1922 (c. 50), s. 2, a certain 
defence is open to ** a man of twenty- three 
years of age . ’ ’ The accused was twenty-three 
years A six months of age at the time the 
offence charged was committed. He con- 
tended that he was “ a man of twenty-three 
years of age ” : — Held : the language of the 
sect, being ambiguous, the accused was 
entitled to the benefit of the doubt, A was 
entitled to rely on the said defence. — R. v . 
Chapman, [1931] 2 K. B. 006 ; 100 L. J. 
K. B. 502 ; 140 L. T. 120 ; 95 J. P. 205 ; 47 
T. L. R. 020 ; 75 Sol. Jo. 060 ; 29 L. G. R. 
487 ; 23 Cr. App. Rep. 03 ; 29 Cox, C. C. 
407, C. C. A. 

9329. Add. Citation : — 27 T. L. R. 152. 

9333. Add. Annotation : — Consd. R. v. Woods 
(1930), 143 L. T. 311. 

9330. Add. Annotation: — Refd. R. v. Mosley, 
[1924] 2 K. B. 187. 

9337. Add. Annotation : — Consd. Winter v. Woolf e, 
[1931] 1 K. B. 549. 

9340. Add. Annotation : — Refd. R. v. Roberts A 
Morriss (1926), 134 L. T. 036. 

9840a. What amounts to.] — A letter to a 

woman in fact procured, alluding to the 
writer as her future husband, is corroboration 
oL evidence that he procured her by “ false 
pretences,” etc., within Criminal Law Amend- 
ment Act, 1885 (c. 09), s. 3. — R. v. Brown 
( 1929), 21 Cr. App. Rep. 185, C. C. A. 


PART XXXIII. SECT. 13, SUB-SECT. 5. 

sp. Sufficiency of corroboration .) — An 
admission of having taken a girl to a 
eaf6 A registered with her is sufficient 
corroboration of a charge of procuring 
under Criminal Code, b. 210 (a). — R. 
e. Scott (1932), 68 O. 0. 0. 381.— 
CAN. 


PART XXXIII. SECT. 13, SUB-SECT. 6. 

— C. 

f I. .] — The seduction & illicit 

connection with a girl under twenty- 
one A of previously chaste character 
under promise of marriage M is “ A 


punishable under sect. 212 of Criminal 
Code, whether it follows immediately 
after the promise of marriage or after- 
wards during the engagement if it can 
be inferred that the subsistence of the 
promise induced the girl’s consent to 
carnal intercourse. — R. v . Rowans 
(1908), 13 O. C. C. 68.— CAN. 

•v. Meaning of seduction .] — " Seduc- 
tion ** in the sect, is not used in the 
narrow sense of inducing a girl to part 
with her virtue for the first time, but 
Includes subsequent seduction for 
further acts of Illicit intercourse. — 
Prafuixakuhar Bastj v . Empkrob 
(1929), I. L. R. 67 Calc. 1074.— ITO. 
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■w. .} — A person may be guilty 

of kidnapping a girl for the purpose of 
seducing her to illicit intercourse even 
though he had also had such intercourse 

S rior to the kidnapping. — Krishna 
[aharana v. Kino Empkrob (1929), 
L L. R. 9 Pat. 647.— IND. 

sa. .1 — The term “ seduction ’* 

can only properly be held applicable 
to the first act of illicit intercourse, 
unless there be proof of a return to 
chastity on the part of the girl mean- 
while, or unless possibly there is an 
intention on accused's part that the 
girl should be seduced by some different 
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9847* In the cross-reference before this case, 
Vacancy Act, 1878 ” read “ Vagrancy 

9851a. Sentence.] — Observations on the sentence 
which may be imposed for the offence of 
living on the earnings of prostitution. — R. v. 
Bodenham (1938), 20 Cr. App. Rep. 209, 
O. O. A. 

9861a. Prosecutrix over sixteen.] — If 

on any of the material dates alleged in an 
indictment for incest the female has reached 
the age of sixteen, she may be liable as an 
accomplice &, therefore, if she is a witness 
she must be corroborated. It is a mis- 
direction in such a trial to tell the jury that 
they must first decide whether they believe 
such a female witness ; they should be 
instructed- not to make up their minds until 
they find that she is corroborated. — R. v. 
Draper (1929), 21 Cr. App. Rep. 147, C. C. A. 

9362a. Evidence of relationship — Admission of 
accused.] — A father was charged with incest 
with his daughter, & the only evidence of the 
relationship on which the Crown relied was 
a statement by the prisoner to the following 
effect : “ G. is my daughter & I am sorry 
to say that I have had connection with her 
& I am responsible for the condition she is 


now in,” to which he subsequently added : 
“ I have never looked on G. as my daughter, 
more like a sister to me. We (i.e. G.’s 
mother & I) did not get married until five 
years after G. was born.” The prisoner was 
convicted : — Held : there was evidence of 
relationship to go to the jury & the con- 
viction must be affirmed. — R. v. Jokes 
(1933), 149 L. T. 143 ; 77 Sol. Jo. 230 ; 24 
Or. App. Rep. 55 ; 29 Cox, C. C. 637, C. C. A. 

9362b. Proof of relationship — Adultery by mother 
during life of first husband suggested— 
Necessity for evidence of non-access.] — A 
married woman during the lifetime of her 
husband had a daughter born to her & 
registered as the child of her husband. Home 
years later the husband died, the woman 
married applt. Applt. was accused of incest, 
& the only evidence given was that lie had 
spoken of the, 1 girl as his daughter : — Held : 
in order to prove the charge made agaiust 
applt., it was necessary to prove non-access 
by the husband at the time of conception 
in addition to intercourse between applt. & 
the woman at that time. In this case, there; 
was no evidence whatever to go to the jury. — 
R. v. Humuingh, [1939 J 1 All E. R. 417 ; 100 
L. T. 288 ; 55 T. X,. R. 394 ; 27 Cr. App. 
Rep. 40, 0. C. A. 


man. — Emperor v. Batjnath (1932), 
I. L. R. 54, All. 750.— IND. 

sb. Distinguished from mere 

illicit connection .] — Illicit connection & 
seduction do not mean the same thing. 
Legislative recognition of this dis- 
tinction la strongly indicated by the 
history of sect. 211 of Criminal Code. 
The word “ seduces ” imports not only 
illicit connection but also the surrender 
by a woman of her chastity to a man as 
the result of his persuasion, solicita- 
tion, promises, bribes or other moans 
without the employment of force. — 
R. *>. Gasselle, [1934] 3 W. W. R. 
457 ; [1935] 1 D. L. R. 131; 02 

C. C. C. 295.— CAN. 

•d. Girl under eighteen — Necessity for 
corroboration .] — Prisoner was tried & 
convicted before a county ct. judge of 
having seduced a girl of previously 
chaste character & under the age of 
18 years, contrary to sect. 211 of the 
Criminal Code : — Held : under sect. 
1002, the evidence of the girl must be 
corroborated in some material par- 
ticular by evidence implicating the 
accused, & that means that there must 
bo corroboration as to commission of 
tho crime 8c also as to the prisoner’s 
Identity or connection with or implica- 
tion in that commission. — R. t>. Auger 
(1930), 54 Can. C. C. 209 ; 05 O. L. R. 
448.— CAN. 

sf. Seduction of girl employee under 
twenty-one — Whether married woman 
included.] — A married woman is not a 
‘‘Kiri ” within sect. 213 ( b ) of Criminal 
Code.— R. v. Jones, [193512 W. W. R. 

270 ; 3 D. L. R. 23*; 03 6. 

49 B. 0. R. 537.— OAk. 


. C. 0. 341 ; 


PART XXXIII. SECT. 18, SUB-SECT. 6. 

9348 I. Whether corroboration neces • 
*on/.l— Since the charge under sect. 
210 «) of Criminal Code, via., that the 
accused “ being a male person " lived 
wholly or In part on the earnings of 
prostitution, u one which cannot be 
laid against the woman involved, she 
la not an aooomplioe of the man so 
charged ; &, therefore, her evldenoe 
need not be corroborated, but in such 
a case the judge is justified in warning 
the jury not to accept It without most 
careful scrutiny. — R. v. Williams, 
[1935] 2 W. W: R. 040 ; 2 D. L. R. 
696; 63 0. O. O. 360.— CAN. 

9361 1 Sentence of whipping .] — The 


conviction ill question heroin wan for 
that the accused “ being a male person, 
unlawfully lived in part, upon the earn- 
ings of prostitution,” 'contrary to 
sect. 210 (l) of Criminal Code, lt.S.C., 
1927, which provides for whipping, in 
addition to imprisonment, where the 
conviction is a second or subsequent 
conviction. The judge sentenced the 
accused to three veal's’ imprisonment 
& to bo whipped three times each with 
threo strokes : — Held : one whipping 
of five strokes should bo substituted 
for the three whippings. — R. v. Maii 
Cube, [19391 l W. W. R. 3()7 ; 1 

I). L. R. 11 1 ; 71 Can. U. O. 03.— CAN. 

sk. Acts of accused must be for own 
benefit.] — There cannot bo a con- 
viction for living on the profits of 
prostitution where the aots of the 
accused are not for his own benefit. — 
R. v. Richard, ll«3. r )] 2 D. L. R. 040 ; 
8 M. P. It. 544 ; 63 C. C. O. 366.— CAN. 

am. Living ** wholly or in part ” — 
Whether two offences.] — Tho offence of 
living “ wholly or in part on tho 
earnings of prostitution ” is not two 
distinct offences but one offence 
defined in two ways. — R. v. James 
(1938), 69 Can. C. C. 320.— CAN. 

aq. Sufficiency of evidence.] — It. v. 
Zulky, [1938J 3 W. W. it. 03.— CAN. 

ar. No visible means of support — 
Question of law & fact.] — The question 
whether one living on the earnings of 
prostitution has no visible means of 
support Is a mixed question of law & 
fact— It, v. TURNER, [1939] 1 D. L. R. 
192 ; 70 C. C. O. 404*4 52 B. C. R. 
476.— CAN. 


at. “ Earnings.”] — The word “earn- 
ings ” in sect. 216 ( l ) of tho Criminal 
Codo, R.S.C., 1927 (which enacts that 
everyone is guilty of an indictable 
offence who “ being a male person, 
lives wholly or in part on the earnings 
of prostitution ”) means profits or 
income produced directly by prostitu- 
tion ; it is immaterial whether tho 
prostitute actually took a part of her 
earnings & handed it over to the 
accused or whether, as was shown in 
the present case, she collected a fee 
from her customer Sc he then under her 
direction paid another to the accused, 
the understanding between her 8c the 
accused being that if the customer did 
not pay it she would. — R. v. Novabad, 
[1939] 2 W. W. R. 293.— CAN. 
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PART XXXIII. SECT. 13, SUB-SECT. 7. 

9362a 1. Evidence of relationship — 
M other’ e evidence, of non-access .] — On 
a trial for lnoest by intercourse between 
a father & his illegitimate daughter : — 
Held : the rule in ltusseU v. Russell 
that neither a husband or wlfo may 
give ovidenoo of non -intercourse applies 
in all cases & in all cts. — R. v. Seaton, 
[1933] N. Z. L. It. 548.— N.Z. 

k 1. .1 — In relation to the crime 

of Incest, “ cohabit ” implies sexual 
intercourse. — R. i>. Fournier (1934), 
62 Can. O. G. 397.— CAN. 

1 i. Sister includes luilf -sister.] — A 
prisoner was convicted of incest with 
Lis half -sister. On a caso stated by 
the trial judge : — Held : tho word 
“ sister ” as used In the definition of 
“ incest ” contained in sect. 222 of the 
Criminal Code, lnoludod balt-Hlfltor. — 
R v. Thompson (1933), 27 Q. J 1\ R. 
93.— AUS. 

m 1. .1 — Dawbon v. R. 

(1927), 40 O. L. R. 206.— AUS. 

•f. Daughter of deceased wife's 
brother.] — Held : sexual intercourse 
between a man 8c the daughter of his 
deceased wife's brother constitutes the 
crime of incest by the law of Sootland. 
— O. 6c W. v . H.M. Advocate, 11929] 
S. C. (J.) 1.— SCOT. 

•k. Corroboration of one urttness — > 
Unnecessary.] — Bergeron v . Ii. (1930), 
50 Can. O. C. 02.— CAN. 

si. .] — A panel was charged on 

an indictment which Bet forth (a) that 
on various occasions between Apr. 1, 
1927, 8c July 5, 1938, in his dwelling- 
house at X., & botween Nov. 28,1933, 
8c Jan. 14, 1937, in his dwolling-houso 
at Y., ho did have incestuous inter- 
course with his daughter J., 8c (b) that 
on various occasions between Feb. 1, 
1931, & July 5, 1933, in said house at 
X., & between Nov. 28, 1933, & July 3, 
1936, in said bouse at Y. t he did have 
incestuous intercourse with his daughter 
E. At tho dates when tho alleged 
improper conduct respectively began 
the girls were aged eight & ten years : — - 
Held : (1) the indictment was not 

irrelevant for lack of specification 
notwithstanding the exceptional lati- 
tude of time taken by the Crown, when 
regard was had to the ages of the 
children when the alleged criminal 
conduct began 8c to the fact that the 
Crown proposed to prove a course of 


Cases 9364a— 9468. English and Empire Digest Supplement. 


0364a. What is an aggravated assault.] — Munday 
v. Maiden (1876), 33 L. T. 377 ; 39 J. P. 742 } 
24 W. R. 67. 

9367. Add. Annotations: — Expld. R. v, Keech 

C , 21 Cr. App. Rep. 126. Consd. R. v. 
_ lan (1934), 24 Cr. App. Rep. 130. 

9367a. .] — The ct. disapproves the 

defence open under above sect, to a charge' 
of carnal knowledge, not being open on that 
of indecent assault. — R. v. Laws (1928), 
21 Or. App. Rep. 46, 0. 0. A. 

Annotations: — Consd. R. v. Keech (1929), 21 Cr. App. Rep. 
125. Reid. R. v. Blackman (1929), 2 Cr. App. Rep. 132. 

9367b. .] — R. v, Maughan (1933), 76 

L. Jo. 338. 

9367c. .] — On a charge of indecent 

assault on a girl under sixteen years of age, 
a reasonable & bond fide belief that the girl 
was over the age of sixteen can never be an 
available defence. — R. v. Maughan (1934), 
24 Cr. App. Rep. 130, C. C. A. 

Reasonable cause of belief In marriage.] 

— See Age of Marriage Act, 1929 (c. 30), 
s. 1 (1),. proviso. 

9370. Add, Annotation : — Consd. R. v. Donovan 
(1934), 60 T. L. R. 660. 

9370a. Offence may be committed by woman.] — 

R. v. Hare, No. 8121a, ante, 

9399a. * .] — Resp. married his wife in 

1910 & a child was born in 1317. In 1920 
resp. entered into a written separation agree- 
ment with his wife, whereby resp. was to pay 
his wife 26s. a week & his wife was to maintain 
herself & the child, of which she was to have 
• the sole custody & control without any 
interference by resp., but resp. was entitled 
to have reasonable access to the child. Resp. 
failed to make the payments under the agree- 
ment & fell into arrears to the amount of 
about £100. An information was preferred 
against resp. for neglecting the child in a 
manner likely to cause her unnecessary 
suffering or injury to her health, contrary to 
Children Act, 1908 (c. 67) : — Held : the fact 
of the separation agreement, without regard 
to the way in which its obligations had been 
performed, did not get nd of the legal 
presumption that resp. had the custody of 


the child, & the case must be remitted to the 
justices to decide whether in fact resp. had 
wilfully neglected the child in the manner 
alleged. — B rooks v, Blount, [1923] 1 K. B. 
267 ; 92 L. J. K. B. 302 ; 128 L. T. 607 ; 
87 J. P. 04 ; 39 T. L. R. 168 ; 87 Sol. Jo. 
299 ; 21 L. G. R. 160 ; 27 Cox, C. 0. 399, D. C. 

9406a. Abandonment causing unnecessary suffering 
or Injury — Children & Young Persons Act, 
1933 (c. 12), s. 1— Children left in children’s 
court.] — Applt., having to attend a children’s 
ct., took his five children with him. In a 
moment of passion he left them there. He 
was charged under Children & Young Persons 
Act, 1933 (c. 12), s. 1, with wilfully abandon- 
ing the children in a m ann er likely to cause 
them unnecessary suffering or injury to their 
health : — Held : to leave children in such a 
place was not an exposure to injury within the 
section, & the facts did not, therefore, amount 
to a wilful abandonment under the sect. — R. 
v. Whibley, [1938] 3 All E. R. 777 ; 168 
L. T. 627 ; 102 J. P. 326 ; 82 Sol. Jo. 478 ; 
26 Cr. App. Rep. 184 ; 36 L. G. R. 438 ; 

. • 31 Cox, C. C. 68, C. C. A. 

94±2. Add. Citation : — 1 Lev. 267. 

9414. Add. Annotation : — Reid. Re Carroll, [1931] 
1 K. B. 317. 

9439a. Girl kept secretly.] — Applt. was 

charged with taking an unmarried girl, being 
under the age of sixteen, out of the possession 
& against the will of her father. The girl 
left home quite voluntarily, & went to applt. 
He kept her secretly. The judge persuaded 
applt. to plead guilty, telling him that he 
had no defence to the charge if he kept the 
girl secretly & did not inform her parents : 
— Held : there had been a miscarriage of 
justice, as applt. had not really pleaded 
guilty to an offence under Offences against 
the Person Act, 1861 (c. 100), s. 66, & the 
conviction must be quashed. — R. v . Alex- 
ander (1912), 107 L. T. 240 ; 76 J. P. 216 ; 
28 L. G. R. 200 ; 23 Cox, O. C. 140 ; 7 Cr. 
App. Rep. 110, C. C. A. 

9458. Add. Annotations : — Consd. R. v. Maughan 
(1934), 24 Cr. App. Rep. 130. Refd. R. v. 
Denyer, [1920] 2 K. B. 268. 


criminal oonduot extending over years 
& not merely isolated instances of such 
oonduot ; (2) (the case having gone 
to trial), if tho jury believed the 
evidence of the two girls, they could 
toko tho one as corroborating tho 
other, &, therefore, as competent 
evidence against tho panel on each 
oharge. — H.M. Advooatk v. A. E., 
[19371 S. O. (J.) 96, — SCOT. 

PART XXXIII. SECT. 13, SUB-SECT. 8. 

•d. On child — Corroboration — What 
amounts to.] — (I) On an appeal from 
a conviction under soot. 292 of Criminal 
Code for an indeoent assault on a girl 
eight years of age : — Held : the fact 
that the ohiid was found to have 
gonorrhoea St that the accused had 
that disease at the time of his arrest 
was not, under all the circumstances, 
corroboration of the girl’s testimony 
sufficient to satisfy the requirements 
of sect. 1003 of the Code. 

(2) While proof merely of an oppor- 
tunity for the commission of the offence 
charged is not corroboration, yet a 
false statement made by the accused 
may give to a proved opportunity a 
different complexion from what it 
would have borne had no such false 
statement been made. Therefore, the 
trial Judge charged the jury properly 


when he told it that If it aooepted the 
testimony of a oertain witness, which 
contradicted the accused’s testimony 
as to his whereabouts on the evening 
of the alleged offenoe, it could con- 
clude that there was some corrobora- 
tion of the girl’s story. — R. v. Drew, 
[1933] 1 W. W. R. 225 ; 4 D. L. R. 329 ; 
60 C. C. C. 37. — GAN. 


PART XXXIII. SECT. 14, SUB-SECT. 1. 

— A. 

q i. .] — A person having a 

domicil out- of Canada, who leaves his 
family in Canada without moans, may 
bo oonvicted of failing to support his 
family in Canada. — R. r. Scott (1925), 
44 Can. Crim. Cas. 117— CAN. 


PART XXXIII. SECT. 14, SUB- 
SECT. 1.— B. 

so. “ Without lawful excuse ” — Onus 
of •proof .} — The onus of proving that a 
failure to provide necessaries for an 
infant was “ without lawful exouse,” 
is on the Crown. — R. v. Joudrey, 
[1935] 3 D. L. R. 754 ; 64 Can. C. O. 
130.— CAN. 


PART XXXIII. SECT. 15, SUB-SECT. 1. 

1 1. Girl out of parents* control .} — 

R. v . Jos (Ont.) (1928), 50 Can. Crim. 
Cas. 152.— CAN. 


PART XXXIII. SECT. 15, SUB-SECT. 3. 

sz. Taking from custody of mother .} — 
Applt. was convioted of the offence of 
taking an unmarried girl under the age 
of 18 from the ousted/ of her mother 
with the intent that she might be un- 
lawfully carnally known by him. The 
evidence showed, that immoral relations 
had existed between the applt. Sc the 
girl for some prior to the alleged 
offenoe. Sc that when applt. informed 
the girl that he was leaving N. on a 
visit to C., she expressed a desire to 
go with him, so he paid her railway fare 
Sc she accompanied him : — Held : the 
conviction should bo quashed. — 
Stephens v. R. (1930), W. A. L. R. 9. 
— AUS. 

PART XXXIII. SECT. 15, SUB-SECT. 4. 

9458 L Belief that girl over sixteen no 
defence.} — It is not a good defence to a 
charge of kidnapping under sect. 366 
of the Penal Code that the accused 
honestly believed the kidnapped girl 
to be over 16 years of age. — Krishna 
Maharana v. Kino Emperor (1929), 
LL.R.9 Pat. 647.— IND. 


PART XXXIIL SECT. IS. 

f 1. .1 — R. v. Bernard 

(1934), 62 Can. C. 0. 326.— CAN. 
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VoL XV. — Criminal Law. Cases 9480—9587. 


9480. Add. Annotations : — Apld. R. v. Surrey 
Justices, Exp. Witherick, [1932] 1 K. B. 
450. Reid. R. v. Wilmot (1933), 97 J. P. 
149. 

9480a. .] — Appct. was summoned 

under Motor Car Act, 1903 (c. 36), s. 1, for, 
Sc convicted of, driving a motor car on a 
highway “ recklessly A at a speed which 
was dangerous to the public, having regard 
to all the circumstances of the case, including 
the nature, condition Sc use of the said high- 
way, Sc to the amount of traffic which actually 
was at the time, or might reasonably have been 
expected to be, on the said highway ” : — 
Held : as the driving of the car was one 
indivisible act which might constitute both 
the offences charged, the conviction was not 
bad for duplicity. — R. v. Jones, Ex p. 
Thomas, [1921] 1 K. B. 632 ; 90 L. J. K. B. 
543; 124 L. T. 668; 85 J. P. 112; 37 
T. L. R. 299 ; 19 L. G. R. 354 ; 26 Cox, O. C. 
706, D. O. 

Annotation : — Apld. R. v. Surrey Justices, Ex p. Witherick, 
11932] 1 K. B. 450. 

9482. Add. Citation : — sub nom. Houghton v 
Manning (1905), 49 Sol. Jo. 446. 


9488. Add. Annotation : — As to (1) Refd. Pointon 
v. Oox (1926), 136 L. T. 506. 

9490. After this case add : — 

.] — See, now , Road Traffic Act, 1930 

(c. 43), ss. 10, 11, 12. 

9490a. Motor coach — Advertised times of 

departure & arrival — Necessitating speed in 
excess of statutory maximum.] — Resps. 
owned a motor coach which was a heavy 
motor car fitted with pneumatic tyres. Sc was 
restricted under Heavy Motor Oar Order, 
1904, to a maximum speed limit of twelve 
miles per hour. The vehicle was driven by 
a servant of resps. between London & 
Plymouth. Resps. advertised times of 
departure & arrival which necessitated an 
average speed of eighteen miles per hour 
without allowing for stops. While driving 
the coach at thirty-five miles per hour on 
one of the scheduled journeys, resps.* servant 
was stopped by the police. Sc resps. were 
summoned for counselling, procuring, aiding 
& abetting the commission of the offence : — 
Held : resps. ought to have been convicted 
of counselling Sc procuring. — Newman v . 
Overington, Harris Sc Ash, Ltd. (1928), 
93 J. P. 46 ; 27 L. G. R. 85, D. 0. 


Part XXXIV. — Offences against Property. 


9498. Add. Annotation : — Refd. Lake v . Simmons, 
[1926] 1 K. B. 360. 

9499. Add. Annotations : — Refd. Lake v. Simmons, 
[1926] 2 K. B. 61 ; Lowtber v. Harris (1926), 
43 T. L. R. 24 ; Buller Sc Co., Ltd. v. Brooks 
(T. J.), Ltd. (1930), 142 L. T. 676 ; London 
Jewellers, Ltd. v. Attenborough, London 
Jewellers, Ltd. v. Robertsons (London), Ltd., 
[1934] 2 K. B. 206 ; Staffs Motor Guarantee, 
Ltd. v. British Wagon Co., [1934] 2 K. B. 305. 

9500. Add. Annotations : — Consd. London Jewel- 


lers, Ltd. v. Attenborough, London Jewellers, 
Ltd. v. Robertson (London). Ltd., [1934] 2 
K. B. 206. Refd. Lake v. Simmons (1926), 
95 L. J. K. B. 686 ; LowLhcr v. Harris 
(1926), 43 T. L. R. 24. 

9537. Add. Annotations : — Consd. Lowther v. 
Harris (1926), 43 T. L. R. 24; Lake v. Sim- 
mons, [ 1 927 1 A. C. 487 . Refd. Buller Sc Co. Ltd., 
v. Brooks (T. J.), Ltd. (1930), 142 L. T. 576. 

After this case add “ See , also , INSUR- 
ANCE, Vol. XXIX., p. 417, No. 3258.’* 


K i. .] — R. v. Wilmot 

(Ont.) (1929), 52 Can. Grim. Caa. 336.— 
CAN. 

g II. .] — Deft, was con- 

victed for that he did, having charge 
of an automobile, by wanton or furious 
driving, oause bodily harm to N. 
There was conflicting evidence as to 
speed 8c evidence that the cause of the 
accident was the oar “ shimmying ** : — 
Held : there was absence of conclusive) 
evidence that deft, was driving 
furiously, 8c he was entitled to the 
benefit of the doubt. — R. v. Wilmot, 
(1930] 1 D. L. B. 778 ; 52 Can. C. C. 
336 ; 64 O. L. R. 605.— CAN. 


C ill. Insufficient brakes .] — It 

would not be sufficient merely that a 
car was insufficiently braked to 
warrant a charge of reckless or negli- 
gent driving. It would depend on the 
pace of the oar 8c other considerations. 
— Shbrally v. R. (1929), 50 N. L. R. 
309.— S. AF. 


g iv. Crowded front seat <& 

" shimmying ** wheels.] — R. t. Striokt, 
(19311 1 D. L. R. 993 ; 55 Can. C. C. 
68; 2 M. P.R. 448.— CAN. 

iv. Projecting unlighted load.) 

— The mere fact that a motor oar is 
driven at night with materials pro- 
jecting beyond the body of the oar 8c 
without lights on the projections Is not 
in Itself an unlawful act. — R. v. 
Gilbertson Sc Fuller, [1930] 2 
' W. W. R. 10 ; 53 Can. O. O. 286 ; 24 
8. L. R. 380.— CAN. 


Reduction of sentence .] — 
1 L W. W. R. 590 ; 


g vi. 

R. v. Duquay [1933] l 
59 C. C. C. 328; 41 Map. L. R. 211.— 
CAN. 


g vii. — 7 — Failure to obey “ stop ” 
sign.] — Conviction for wanton & reck- 
less driving in failure to obey “ stop ” 
sign. — R. v. Jackson, (1937] I D. L». R. 
32 ; [1 93C] O. R. 594 ; 07 Can. C. C. 
220.— CAN. 

•a. Wilful misconduct — Sufficiency of 
evidence.) — Where on the trial of a 
charge under s. 285 of the Criminal 
Code of causing bodily harm by wanton 
or furious driving, etc.. It Is found that 
anterior to the collision the accused 
was driving at a very fast rate of speed 
8c was under the Influence of liquor, 
either of these findings Is sufficient to 
show the existence of that anterior 
wilful misconduct or wilful negligence 
leading to the collision which the 
tribunal trying the case must find 
before convicting on said charge. — It. 
ex red. Kendall v. O’Sullivan (Alta.), 
W. W. R. 322 ; 51 Can. Crim. 
.—CAN. 



9478 L Motor car — High speed in fog.) 
— R. v. Willis (1931), 55 Can. C. C. 
107.— CAN. 

sb. Duty of driver to avoid accident .] 
— There is an absolute duty on the 
driver of a motor vehicle to take 
reasonable precautions to avoid danger, 
irrespective of the degree of negli- 
gence, under sect. 247 of the Criminal 
Code.— R. v. Cahill (1932), 5 M. P. R. 
534. — CAN. 


sd. Indictment for manslaughter dr 
causing grievous bodily harm — Acquittal 
on first count — Conviction on second set 
aside.] — Upon an indictment for man- 
slaughter & causing grievous bodily 
harm by negligently driving an auto 
mobile, a conviction on the second 
count following an acquittal on the 
first will bo set aside. — R. v. Monpt. 
[1934] 1 D. L. R. 382 ; 60 C. C. C. 273, 
—CAN. 

sg. Driver subject to fits.) — It inay be 
criminal negligence for a driver to 
drive a car knowing that be Is subject 
to fainting spells or epilepsy. — R. v. 
Shaw, [1938] O. R. 209 ; 8 F. L. J. 
(Can.) 5.— CAN. 

PART XXXIII. SECT. 21. 

sc. Of wife & children — Genuine 
inability to provide necessaries.)— -Held * 
a “ lawful excuse.” — R. v. Bunting 
(1926) 45 Can. Crim. Cas. 135; 58 

O. L. R. 373.— CAN. 

PART XXXIV. SECT. 1, SUB-SECT. 1. 

—A. (a) Ui. 

9610 ill. .]— Where the driver 

of a motor car had it supplied with 
gasoline 8c oil at a service station with- 
out arranging for credit 8c, on the 
proprietor requesting payment 8c 
stating that the car roust be left until 
the goods were paid for, he drove the 
car away without paying ; — Held : 
he was guilty of theft. — R. v. Thomas, 
(19281 2 W. W. R. 608 ; 50 Can. Crim. 
Cas. 177 ; 23 Alta. Jb. R. 623.— CAN. 
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Cue* 9568—9944. English and Empire 

9553. Add. Annotation : — Reid. Lake v. Simmons 
(1926), 95 L. J. K. B. 586. 

9557. Add. Annotation : — Reid. R. v. Fisher (1926), 
19 Or. App. Rep. 166. 

9614a. .] — R. v. Hughes, No. 2219a, ante. 

9702a. S. P. R. v. Bakes (1821), Russ. & Ry. 441 
0. 0. R. 

Annotation : — Befd. H. v. 8 tear (1848), 1 Den. 349. 

9720. Add . Annotation : — Reid. R. v. Bernhard, 
[1938] 2 K. B. 264. 

9759. Add. Annotation : — Reid. R. v. Bernhard, 
[1938] 2 K. B. 264. 

9764. Add. Annotation: — Reid. R. v. Bernhard, 
[1938] 2K. B. 264. 

9769. Add. Annotations : — Reid. Jones v. Waring 


Digest Supplement. 

& Gillow, [1926] A. O. 670 ; Mercantile Bank 
of India, Ltd. v. Central Bank of India, Ltd., 
[1938] A. C. 287. 

9773a. .] — Where a clerk or servant, who has 

the mere custody of goods, disposes of them 
for his own benefit, & in a manner alien from 
the purposes for which he was intrusted with 
them, he is guilty of larceny. — R. v. Robinson 
(1840), 4 J. P. 620. 

9847. Add. Annotation : — Held. R. v. Bernhard, 
[1938] 2 K. B. 264. 

9900. Add. Annotation: — Held. Stoke-on-Trent 
Revenue Officer v. Stoke-on-Trent Assess- 
ment Committee & Potteries Electric Traction 
Co. (1930), 143 L. T. 660. 

9944. Add. Annotation : — Dlstd. Farey v. Welch, 
[1929] 1 K. B. 388. 


PART XXXIV. SECT. 1, SUB-SECT. 1. 

— B. 

9687 I. Property in goods parted with 
— Induce i by fraud .] — Where the owner 
of an article, being 1 induced thereto by 
the fraud of another, delivers the 
article to that other for the purpose 
of his endeavouring to find a purchaser, 
& empowers him to pass the property 
In the article to the purchaser, the case 
is not one of larceny by a trick. M. 
handed a ring to P. ” on sale or return 

nn rlomanH *• arfirfn 


on demand^” giving P. the power to 
dispose of it to anybody he chose at a 
price fixed by M. or at any price pro- 
vided he accounted to M. for the price 
fixed. P.. who had a fraudulent 
intent when ho received the ring, 
pledged it with O. : — Held : as M. had 
conferred on P. a power to dispose of 
the ring, P. had not been guilty of 
larceny by a trick 8c was able to pass 
to C. — 
V. L. R. 
AUS. 


the property in the ring 
Lamb ell v . Moore, [1929] y 
it. R. 146. 


UAMBHJLiL V . IKLOUIUG, | 

149 ; [1929 Argus L. 


PART XXXIV. SECT. 1, SUB-SECT. 4. 
— A. 


9647 ill. 


-.] — Where the trial 


Judge directed the Jury that, where a 
person Is found to be in possession of 
anything stolen, shortly after it has 
been stolen, he may be convicted of the 
stealing or of receiving ; that the 
accused might get rid of this fact by a 
satisfactory explanation, but the burden 
is on him to give this explanation : — 
Held : this was sufficient direction 
when the accused was found guilty of 
laroeny by finding, but would have 
been Insufficient on a conviction for 
larceny or receiving. — R. v. Weston, 
[19271 8. A. S. R. 439. — AUS. 

PART XXXIV. SECT. 1, SUB-SECT. 7. 

— * B. 

e 1. Taking car without consent 

of owner .] — R. v. Schmidt & Kdluno, 
[1930] 2 W. W. R. 497 ; 64 Can. 0. O. 
168 i 42 B. O. R. 479.— CAN. 


PART XXXIV. SECT. 1, SUB-SECT. 7. 

—0. 

9762 I. Retaking own property — Im- 
proper execution by sheriff .] — Where a 
sheriff has no speoial property or 
interest in gbods except by virtue of a 
writ of execution under which he has 
seised the goods 8c that writ was 
improperly Issued, a person cannot be 
convicted for theft for taking the goods 
from him. — R. b. Mudry, [1936] 2 
W. W. R. 225 ; 4 D. L. R. 358 : 64 
0.0.0.177; 43 Man. L.R. 274.— CAN. 

m i. — .] — Kennedy v . R. (Quo.), 
(1929), 52 Can. Orim. Cas. 324.— CAN, 
if. Taking property pledged .1 — Ham- 
mond v. R. (1931), 55 Can. C. O. 301.— 
CAN. 


PART XXXIV. SECT. 1, SUB-SECT. 

8.— B. 

9810 ii. .] — R. v. Krathy (1931), 

55 Can. C. C. 150.— CAN. 

PART XXXIV. SECT* 1, SUB-SECT. 9. 

— A. 

•k. Partner .] — W. & R. carried on 
business in partnership as customs 
agents 8c income tax adjusters. W. 
attended to the customs agency only. 
A customer sent the firm a cheque, 
to be paid for income tax, drawn in 
favpur of the Income Tax Comr.. 
worded “ Credit payee’s account only, 

& crossed 44 Not negotiable.” The 
cheque was received by an employee 
of tne firm, handed to a fellow em- 
ployee & banked by him, cleared by 
the bank. & the amount of the cheque 
paid to the firm’s account. R. then 
drew a cheque on the firm’s banking 
account, for a similar amount & paid 
it into W.’s banking account. W. 
subsequently used for his own pur- 
poses practically the whole of this 
amount. There was no evidence that 
W. knew of either the receipt of the 
customer’s cheque or of the dealings 
with it until after the cheque drawn 
by R. had been paid into his account : 
— Held : as, when R.'s cheque was 
credited to w.’b account, a debt due 
from the bank to W. was created, 
which was property of which W. re- 
mained a bailee, the jury might find 
W. guilty of larceny of the original 
cheque, if. on the evidence, it could 
find that he knew, after the payment 
into his aocount of the cheque drawn 
by 11., of the existence of the bail- 
ment, & then converted portion of the 
debt to his own use. — K. v. Wall 
(1932), 32 S. R. N. S. W. 171 ; 49 
N. S. W. W. N. 41.— AUS. 

PART XXXIV. SECT. 1, SUB-SECT. 9. 

— B. (b). 

•1. Goods on approval — Conversion 
of good .} — Where a person takes goods 
on approval under an agreement that 

E roperty therein was to pass only if 
e exorcised his option to take them, & 

{ >aid cash in full for oert&ln articles 8c 
n part for others : — Held : the trust 
continues till the option is exeroised 8c 
cash payments made, & be commits a 
orlmlnal breach of trust if he sells them 
without such payments. — - Khitish 
Chandra Deb Roy v. R. (1924. 
I. L. R. 61 Calc. 796.— IND. 

■k. Goods left behind by passenger .] — 
A passenger, It.. on a tram car lost her 
watch on the tram, 8c the evidenoe 
showed that a watch was pioked up by 
another passenger L., 8c handed to the 
conductor, who did not report the 
finding to the trust: — Held : on the 
evidence, laroeny by the conductor had 
not been established beyond reasonable 
doubt ; also as R. had full right to the 
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E ossession of the watch, the property 
l the watoh could rightly be laid on 
her ; on R. leaving the car the watch 
was in the possession of the Municipal 
Tramways Trust, & L., in assisting 
the Trust to protect Its possession of the 
watch, did not take it out of the 
Trust’s possession. — Veroo v. Chapter, 
[1935] S. A. S. R. 12.— AUS. 

PART XXXIV. SECT. 1, SUB-SECT. 11. 

9859 1. What constitutes .] — A bank 
official was sorting banknotes on the 
counter of the bank when the accused 
entered. The official placed the notes 
on a shelf undor the counter in front of 
him. One of the accusod presented a 
revolver at him, & another passed 
round the counter, struck the official 
on the back of the bead with a tyre- 
lever, & took the money from under 
the counter. They then left the bank : 
— Held : the statutory offence of 
laroeny from the person had been 
established. — R. v. Stewart (1929), 
S. A. S. R. 500.— AUS. 


PART XXXIV. SECT. 1, SUB-SECT. 12. 

■m. Railway freight car .]— On a 
charge laid under soct. 4(»1 of Criminal 
Code. R.S.O., 1927, the accused was 
convicted for unlawfully breaking & 
entering a railway freight car with 
intent to commit theft therein. On 
appeal : — Held : the appeal should 
be allowed & the conviction quashed. — 
It. t*. Arpin, [1939] 1 W. W. It. 564 ; 
8 F. L. J. (Can.) 307.— CAN. 


PART XXXIV. SECT. 1, SUB-SECT. 13. 

sm. Crop-payment lease — -Leasee dis- 
posing of whole crop & appropriating 
proceeds — Not offence of theft.] — R. tJ. 
HANDSBEE, [1924] 1 D. L. R. 1194 ; 41 
Can. Crim. Cas. 177 ; [19231 2 W. W.R. 
661.— CAN. 


PART XXXIV. SECT. 1, SUB-SECT. 

14.— A. 

9880 i. From sheriff — Valid seizure 
must be proved.) — R. v. Luoiuk (Bask.), 
[1926] 3 W. W. R. 453.— CAN. 

sn. From peace officer — Who is.} — 
There is no offence of tfteft under 
sect. 348 when the owner of goods 
removes goods seised by the agent of a 
landlord who is bailiff only under Land- 
lord 8c Tenant Act, 1927, as such an 
agent is not a peace officer. — R. v. 
Lipman, [1935] 8 D. L. R. 122 ; 63 
C. C. O. 148.— CAN. 

PART XXXIV. SECT. 1, SUB-SECT 
14.— B. 

•o. By partner .] — Where there is a 
partnership agreement by which neither 
partner could withdraw profits as 
salary without the other’s consent, 
such withdrawal without authority is 
theft. — Tremblay v. R. (1986), 65 
Can. C. O. 387.— CAN. 
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9954. For “ .”] read M Live animals ferae 

naturae — Larcenable If reduced Into posses- 
sion.]” 

9956. Add . Annotation : — Consd. Farey v. Welch* 
[1929] 1 K. B. 388. 

10,018. Add . Annotation : — Apld. R. v. Friend 
(1930), 22 Cr. App. Rep. 130. 

10,015. Add . Annotation : — Apld. R. v. Friend 
(1930), 22 Cr. App. Rep. 130. 

10,027. After this case add : — 

7. Motor Vehicles . 

See Road Traffic Act, 1930 (c. 43), s. 28. 

10,050. Add . Annotation : — Apld. R. v. Hoarding 
(1929), 46 T. L. R. 105. 

10,060a. .] — Applt. broke into a dwelling- 

house which was then occupied only by a 
maidservant, & he attacked her & demanded 
money & clothes. The servant handed over 
a mackintosh belonging to her master. 
Applt. was convicted of robbing the servant 
of the mackintosh : — Held : as the servant 
was in charge of her master’s belongings she 
had a special property in the mackintosh, & 
applies conviction for robbing her of it was 
right. — R. v, Harding (1929), 142 L. T. 583 ; 
94 J. P. 65 ; 40 T. L. R. 105 ; 73 Sol. Jo. 
853 : 28 L. G. R. 69 ; 21 Cr. App. Rep. 100 ; 
29 Cox, C. O. 108, C. C. A. 


10,116. Add. Citations .*—93 L. J. K. B. 236 ; 130 
L. T. 820 ; 68 Sol. Jo. 389 ; 27 Cox, C. C. 579. 
Add. Annotation : — Consd. R. v. Hughes 
„ (1927), 136 L.T. 671. 

10,143. Add. Annotations : — Refd. Performing 
Right Soc. v . Mitchell & Booker, [1924] 1 
K. B. 762 ; R. v. Davies, Ex p. Penn (1932), 
48 T. L. R. 066; R. v. Morris (1933), 24 Cr. 
App. Rep. 105. 

10,200a. Steward & clerk to guardians.] — Held: 
guilty of embezzlement, though not duly 
appointed, nor even appointed at all under 
the common seal. — R. v . Beacall, It. v. 
Wellings (1824), 1 O. & P. 457. 

10,279a. Meaning of “ entrusted.”] — A bank 

clerk employed to poBt into the lodger & 
read from the cash-book, bank-notes from 
£100 in value up to a £1,000, & who in the 
course of that occupation had, with other 
clerks, access to a file, upon which paid 
notes of every description were filed ; took 
from that file a paid bank-note for £50 : — 
Held : the prisoner could not be considered 
as entrusted with the possession of this 
note, so as to bring him within 15 Geo. 2, 
c. 13, s. 12, although he had access to it. — 
R. v. Bakewell (1802), Russ. & Ry. 35; 
2 Leach, 943 ; 108 E. R. 070. 

Annotation : — Refd. R. v. Aslott (No. 2) (1803), 2 Loach, 
958. 

10,315a. Question of fact for jury.] — (1) Where 


PART XXXIV. SECT. 1. SUB-SECT. 17. 

— c. 

«p. Obtaining signature to promissory 
note.) — Deft, was convicted under 
Criminal Code, e. 405, of the offence 
of obtaining by false pretences a pro- 
missory note for $1,000 from one B. 
The evidence showed that deft, pro- 
cured the signature of B. to a form of 
promissory note, giving his own note 
in exchange therefor. The printed 
form was not the property of B. : — 
1 1 eld ; merely inducing B. to sign his 
name was not " obtaining anything 
capable of being stolen •* within s. 406. 
— R. v. Lkroux, [19281 3 D. L. R. G88 ; 
50 Can. Orim. Cas. 62 ; 62 O. L. R. 
330.— CAN. 


PART XXXIV. SECT. 1, SUB-SECT* 
17.— E. 

sr. Crops .) — Where a provincial 
statute provides that in the case of a 
crop -payment lease the lessor shall 
be deemed to be & to have been the 
owner of the sharo of the crop reserved 
to him as rent from the moment of the 
sowing of the crop, his ownership Sc 
interest in said share is such as may be 
the subject of theft thereof by the 
lessee under sect. 347 & sect. 352 of 
the Criminal Code. — R. v . Cassils, 
[1932] 1 W. W. R. 572 ; 26 Alta. L. R. 
180 ; 57 C. O. C. 366. — CAN. 


PART XXXIV. SECT. 1, SUB-SECT. 20 

10,121 i. For " R. v. McIntyre 
(1898), 31 N. S. B. 422,” road “ R. r. 
McCaffrey (1800), -33 N. 8. R. 232.” 

10,123 xiii. .1 — R. r. 

Andrews (N.B.) (1925), 44 Can. Grim. 
Cas. 201. — CAN. 

10,128 eIy. .1— R. v. Wil- 

son (1924), 35 B. C. R. 64.— CAN. 

10,123 xt. .]-^R. e. Jones 

(Saak.), (1926) 3 W. W. R. 313 ; (1927J 
3 D. L. XL 679; 47 Can. Crim. Cas. 
380.— OAK. 

10,123 xvi. .)— Accused 

was found on May 17 in possession of 
a bicycle stolen on Feb. 11 : — Held : 
the period of three months was not 
too long to oast upon accused the duty 
of aooounttag, or giving some reason- 
able explanation, for his possession, 3c 


In the absence of a reasonable explana- 
tion tlio ct. might infer guilt & convict. 
— James r. R. (1927), 48 N. L. R. 289. 
— S. AF. 


10,123 xvli. .1 — Recent 

possession of stolen goods is evidence 
of stealing or of receiving according to 
the circumstances of the case. It is 
open to question whether the posses- 
sion of goods stolen six weeks prior to 
the finding of them in the possession 
of the accused can be considered recent 
under some circumstances. — It. v. 
IWANCHUK & IWANCHUK, [1929] 1 

D. L. It. 279 ; 1 W. W. R. 125 ; 50 
Can. Crim. Cas. 405 ; 24 Alta. L. It. 8. 
—CAN. 


10,123 xviii. .]— Where on 

a trial of a oharge of theft the Crow 
relies on the fact that property proved 
to have been recently stolen was In the 
accused’s possession, he is entitled to 
an acquittal if his explanation of the 
possession is one which may reasonably 
be true, even though the tribunal is 
not convinced of its truth. — It. v. 
Koriney, [1931 J 2 W. W. R. 560; 56 
Can. C. C. 90.— CAN. 

10,126 i. Possession of recently stolen 
property — As evidence of larceny .] — 
Unexplained possession of goods re- 
cently stolen is evidence of theft by 
the possessor. He is entitled to 
acquittal, however, if he gives an 
explanation consistent with innocence. 
— It. v. WIU90N, [1936] 6 D. L. R. 317 ; 
66 Can. C. C. 245 ; 10 M. P. R. 537 ; 
6 F. L. J. (Can.) 86.— CAN. 

10,129 i. Possession of recently stolen 
property — When explanation required — 
Reasonableness of explanation for magis- 
trate.] — It. v . Murphy, Kitchen & 
Sleen, [1931] 4 M. P. R. 158.— CAK 


PART XXXIV. SECT. 2, SUB-SECT. 3. 
d. For “ AUS. ” read •• S. AF.” 


PART XXXIV. SECT. 2, SUB-SECT. 6. 

10,298 It. .] — Where a law- 

agent did not account for sums 
collected for a client, notwithstanding 
repeated applications made for the 
money, Sc only remitted the sums 
after he had been arrested : — Held : 
a conviction for ern be sx lemon t was 
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Justified. — Edoab v. Ma<’KAY, [19261 
8. C. (J.) 94.— SCOT. 

10,298 v. Sufficient money of 

agent in possession of principal — No 
mens rca .] — Pike v. It. (1930), 54 
Can. C. C. 375 ; 48 Quo. K. B. 239.— 
CAN. 


PART XXXIV. SECT. 3, SUB-SECT. 1. 

10,314 ii. .] — H. entered the 

otticcs of F., Ltd., In V., Sc in exchange 
for $1,000 received £23 in cash & a 
draft for £200 drawn on P. Bank, Ltd., 
London, reciting “ pay from our credit 
balance to the order of H. £200,” Sc 
signed F„ Ltd. H. indorsed the draft 
” pay to tho order of L. Bank, Ltd., 
for deposit to my credit.” When H. 

E resented tho draft at L. Bank, Ltd., 
iverpool, payment was refused. On a 
charge against F. under Criminal Code, 
s. 355, for converting the money to his 
own use & for failing to account for 
it, it was found by the trial judge that 
F.. Ltd., was an alias for F. himself : 
that F. knew of tho transaction oarried 
out by his clerk ; that F., Ltd., had 
no credit either at L. Bank. Liverpool, 
or at P. Bonk, London, & they did not 
remit H.’b money to London as under- 
taken : — Held : on the facts stated 
the case did not come within sect. 355, 
& tho conviction was set aside. — R. t>. 
Faulds (1922), 40 Can. Crim. Cas. 300 ; 
31 B. C. R. 421.— CAN. 


10,314 iii. — — Where a person 
hands over money to another pursuant 
to a proposal 8c undertaking of the 
latter to invest the mouey in curtain 
securities, there is in substance a 
*' direction,” within Criminal Code, 
s. 357, so to invest it. — It. v. Campbell 
(1926), 45 Can. Crim. Cas. 159 ; 22 
Alta. L. R. 219; (1926J 1 W. W. R. 
671.— CAN. 

10,314 iv. R. v. Miles (1931), 

56 Can. C. C. 383.— CAN. 


10,315a 1. Question of fact for 

fury.) — Held : on a charge of fraudu- 
lent conversion under seot. 20 (1) (It) 
(6) of Larceny Act, 1916, the question 
whether money has been received by 
the accused “ for or on account of ” 
other persons is a fact to be decided 
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a deft, is charged with the fraudulent con- 
version of money the question whether he 
has been entrusted with the money or has 
received it for or on behalf of the persons 
specified in the indictment is a question of 
fact for the jury on which the judge must 
adequately direct them. 

(2) Counts charging the fraudulent con- 
version on a certain date of a general 
deficiency are bad unless it is the duty of 
deft., on the date specified, to hand over the 
lump sum in his hands to the person who is 
entitled to it. — R. v. Sheaf (1025), 134 L. T. 
127 ; 89 J. P. 207 ; 42 T. L. R. 57 ; 28 Oox, 
C. C. 86 ; 19 Or. App. Rep. 46, C. C. A. 

10,315b. .] — Whether a transaction is an 

“ entrusting” within Larceny Act, 1916 
(c. 50), s. 20 (1), or a loan, entitling the 
recipient of the property to use it, is a 
question of fact for the jury. — R. v. Smith, 
[1924] 2 K. B. 194 ; 93 L. J. K. B. 1006 ; 131 
L. T. 28 ; 88 J. P. 108 ; 69 Sol. Jo. 37 ; 27 
Cox, C. C. 619 ; 18 Cr. App. Rep. 76, C. C. A. 

Annotation Folld. R. v. Sheaf (1925), 89 J. P. 207. 

10,315c. .] — The true test in a charge under 

^Larceny Act, 1916 (c. 60), s. 20 (1) (iv) (a), 
is whether accused had control of the property 
charged or not, in circumstances whereby he 
became entrusted. — R. v. Morter, (1927), 
20 Or. App. Rep. 53, C. C. / . 

10.316. Add. Annotations : — Apld. R, v. Tuttle 
(1929), 140 L. T. 701. Refd. R. v. Smith, 
[1924] 2 K. B. 194. 

10.317. Add. Annotation: — Held. R. v. Morter 
(1927), 20 Cr. App. Rep. 53. 

10,322. Add. Annotation : — Dbtd. R. v. Smith, 
[1924] 2 K. B. 194. 

10,326a. Indictment — Necessary averments.] — R. 

v. Sheaf, No. 10,315a, ante. 

10,326b. Count charging conversion of general 

balance.] — A count in an indictment should 
not charge the fraudulent conversion of a 


general balance alleged to be due. — R. v. 
Morris (1933), 24 Cr. App. Rep. 105, C. C. A. 

10,333. Add. Annotation : — Refd* R. v. Smith 
[1924] 2 K. B. 194. 

10,345. Add. Annotation : — Apld. R. v. Tuttle 
(1929), 140 L. T. 701. 

10,345a. Preliminary examination in 

bankruptcy.] — R. v. Tuttle, No. 2204a, ante . 

10,345b. Affidavit in defence to action for 

account by co-trustee.] — R. v, Tuttle, No. 
2204a, ante. 

10,352a. Prospectus to be read as a whole — 

Effect of omissions.]— A prospectus for the 
issue of debenture stock issued by a co. of 
which applt. was chairman was composed 
of statements which in themselves were 
perfectly true, but it omitted information 
about the co.’s affairs, with the result that 
the prospectus, taken as a whole, gave a 
false impression of the position of the co. 
On the trial of applt. for an offence under 
Larceny Act, 1861 (c. 96), s. 84, the judge 
directed the jury that a written statement 
* might be false within the meaning of the 

* section not only because of what it stated, 
but also because of what it concealed, or 
omitted, or implied : — Held : this was a 
correct statement of the effect of the section, 
& applt. was rightly convicted of an offence 
under it. — R. v . Kylsant (Lord), [1932] 1 
K. B. 442 ; 101 L. J. K. B. 97 ; 146 L. T. 
21 ; 48 T. L. R. 62 ; 76 Sol. Jo. 816 ; 23 
Cr. App. Rep. 83 ; 29 Cox, O. C. 379. 

Annotation : — Consd. R. v. Bishirgian, R. v. Howeson, R. v. 
Hardy, [1936] 1 All E. R. 586. 

10,352b. .] — Applts. were associated 

in the publication of a certain prospectus, 
which invited subscriptions for shares in an 
old-established co. of metal dealers & brokers. 
Part of the sum to be subscribed was to be 
used in acquiring a controlling interest in 
another co. which was said to have similar 
interests. The prospectus intimated that 
“ the substantial amount of the additional 


by the jury ; as it is vital, they must 
be expressly direotod to find on the 
point, it is not sufficient that it boa 
not been withdrawn from them ; 
accordingly, as no Buoh direction had 
been given by the trial judge, the trial 
was unsatisfactory, & the accused 
must be re-tried. — A.-G. v. Lawless, 
[1930] I. R. 247.— IR. 


•b. Conversion by stockbroker .] — 
There is no authority which justifies 
a stockbroker in speculating with his 
customers* margins 8c securities for 
his own account. Appeal from the 
conviction of a stockbroker for theft 
from a co., a " one man co.** of which 
he had sole control & was practically 
the sole owner, affirmed. The money 
In question represented cash & securities 
which had been deposited with the co. 
by its customers as security for their 
trading accounts. — R. v. Martin, 
[1932J 8 W. W. R. 1 ; [1933] 1 D. L. R. 
434 ; 40 Man. L. It. 524 ; 59 O. O. O. 
8.— CAN. 


PART XXXIV. SECT. 3. SUB-SECT. 2. 

10,327 iv. To be guilty of 

theft under Criminal Code, s. 355, 
accused must have received money, 
valuable security, or other things on 
terms requiring him to hand over the 
thing received, or the proceeds thereof, 
to somo person other than the person 
from whom he received it, & have 
fraudulently oonverted It to his own 
use. — R. v. Connors (1923), 51 N. B. R. 
247.— CAN. 


10.327 v. .] — Whore A. delivers 

goods to B. requiring him to account 
to him. A., for them, the cose is not 
within CMminal Code, s. 355. — R. «. 
Luciuk (Saak.), [1926] 3 W. W. R. 
453.— CAN, 

sd. Intention to repay — Offence com - 
mitted.h— R. v. Thomson (1930), 54 
Can. C. C. 175.— CAN. 

PART XXXIV. SECT. 3, SUB-SECT. 3. 

10,334 v. .] — On tho trial of a 

oharge under Criminal Code, a. 357, 
the jury should be instructed to deter- 
mine, leaving aside any directions 
which may be in evidenoe with respect 
to tho disposition of the money alleged 
to have been misapplied, whether 
without such directions the relation- 
ship of debtor & creditor would exist 
between the parties, & that if it would 
the directions must have boon in 
writing, & that, if it would not, oral 
directions would be sufficient to 
support tho charge. — R. v. Swittk, 
[19251 1 D. L. R. 1015; [19251 1 

W. W. R. 656 ; 43 Can. dim. Cas. 
245.— CAN. 

10,334 vi. .] — Misappropriation 

of money given to a person to pay off 
a mtge. & used for other purposes 
held on the facte not to constitute 
theft. — R. v. Potter ; R. v. Van 
Oudenal, [1937] 1 D. L. R. 469 ; 67 
Can. C. C. 249 ; 51 B. C. R. 361.— 
CAN. 


n i. .] — Though there may be 

circumstances under which a person 
who has paid trust money into his 
overdrawn banking account may be 
able to negative the presumption of 
fact that he intended to convert it to 
his own use Sc to deprive the owner of 
his property in it, yet, if the accused 
fails satisfactorily to displace this 

S resumption, the ct. is entitled to draw 
tie inference that the crime of theft 
has been proved. — R. v. Weiss, [1934] 
A. D. 41.— S.AF. 


•f. Money must be received as trustee.] 
— Fournier v. R. (1933), 60 O. C. O. 
135.— CAN. 


PART XXXIV. SECT* 4. 

s i. Knowledge of . 

Aocused, who was managing director 
of a mining co.. In the statements 
which he made, adopted & relied upon 
reports made by the mine manager, 
which he believed to be accurate & 
true : — Held : his statements did not 
go beyond the meaning to be attributed 
to the min e managers reports of the 
result of the work upon the ground : Sc 
it could not therefore be said that 
accused published statements which 
were false to his knowledge in any 
material particular, within sect. 414 
of the Criminal Code. — R. v. Har- 
court, [1930] 1 D. L. R. 736 : 52 
Can. C. A 342 ; 64 O. L. R. 666. — CAN. 
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working capital which will now become 
available should assist materially in extending 
both the volume & the scope of the co/s 
activities/* In fact the co. to be acquired 
was engaged in a gamble to make a corner in 
pepper : — Held : there was such a partial 
& fragmentary statement of fact in the pro- 
spectus that the withholding of that which 
was not stated made that which was stated 
false, & the publication of the prospectus 
was an offence within Larceny Act, 1801 
(c. 90), s. 84. — B. v. Bisheroian, R. v. 
Howeson, R. v. Hardy, [1936] 1 All E. R. 
580 ; 154 L. T. 499 ; 62 T. L. R. 301 ; 25 
Or. App. Rep. 170 ; 30 Cox, C. C. 379, 
C. C. A. 

10,854. Add. Annotation: — Consd. R. v. Bassey 
(1931), 47 T. L. R. 222. 

10,410a. .] — Any violence is sufficient in law 

to sustain an indictment of robbery with 
violence. — R. v. Harrison (1930), 22 Or. 
App. Rep. 82, C. C. A. 

10,411. Add. Annotation : — Refd. R. v. Bernhard, 
[1938] 2 K. B. 204. 

10,433. Add the following para. : — 

Where it was proved that a prisoner, to 
obtain money, said to a prosecutor, “ If you 
do not assist me, I will say you took indecent 
liberties with me some time ago ” : — Held : 
not sufficient to sustain a count which 
charged that he threatened to accuse the 
prosecutor of having attempted & en- 
deavoured to commit with him “ the abomin- 
able crime,** etc. 

10,471. Add. Annotation : — Refd. Thorne v. Motor 
Trade Assocn., [1937] 3 All E. R. 157. 

10,475. Add. Annotation : — Refd. Thome v. Motor 
Trado Assocn., [1937] 3 Ail E. It. 157. 

10,480. Add. Annotations : — Consd. Thorne v . 
Motor Trade Assocn., [1937] 3 All E. R. 157. 
Refd. R. v. Denyer, (1920] 2 K. B. 258 ; Hardie 
& Lane v. Chilton, [1928] 2 K. B. 300 ; R. v. 
Bernhard, [1938] 2 K. B. 204. 

10,487a. Demand of money as alternative to In- 
clusion in stop list — Protection of trade 
interests.] — D., a servant & stop list super- 
intendent of the Motor Trade Assocn., wrote 
a letter to R., a garage proprietor, stating 
that the assocn. offered an alternative to R. 
to inclusion in the stop list of the assocn., 
namely, the payment of a certain sum, & the 
publication of an undertaking to observe 

? rotected prices of motor cars, etc. : — Held : 

). was rightly convicted of uttering a letter 
demanding money with menaces contrary to 
Larceny Act, 1910 (c. 60), s. 29 (1), & it was 
immaterial that his motive in writing the 
letter was the protection of a trade interest. — 
R. v. Denyer, [1920] 2 K. B. 258; 95 
L. J. K. B. 699; 134 L. T. 037 ; 42 T. L. R. 
452 ; 28 Cox, C. C. 153 ; 19 Cr. App. Rep. 
93, C. C. A. 

Annotations: — N.F. Hardie & Lane v. Chilton, (1928] 2 K. B. 


306. (Note.— F or the purposes of the administration of 
criminal law, unless 8c until R. v. Denver Is reversed by 
the only competent tribunal [viz., the House of Lords], it 
is bind ini; upon, 8c will be enforced by, the Ct. of Criminal 
Appeal against any person or persons offending in like 
manner (Lord Hbwart, C.J.) (1028), 20 Cr. App. Rep., 
at pp. 185 & 186). Dbtd. Thorao t>. Motor Trado Assoen., 
[1937] 3 All E. R. 157. Refd. Auto-Mart (London) v. 
Chilton (1927), 43 T. L. R. 463. 

10,487b. Claim of right — Whether honest belief 
sufficient.] — Honest belief in a right to the 
money demanded constitutes a good defence 
to a charge of demanding money with 
menaces, with intent to steal the same, con- 
trary to Larceny Act, 1910 (c. 50), s. 30. 
A person has a claim of right within Larceny 
Act, 1910 (c. 50), s. 1, if he is honestly assert- 
ing what he believes to be a lawful claim, 
even though his claim may be unfounded in 
law or in fact. — R. v. Bernhard, [1938] 
2 K. B. 204 ; [19381 2 All E. R. 140 ; 107 
L. J. K. B. 449 ; 159 L. T. 22 ; 102 J. P. 
282 ; 54 T. L. R. 015 ; 82 Sol. Jo. 257 ; 30 
L. G. R. 333 ; 20 Cr. App. Rep. 137 ; 31 
Cox, 0. 0. 01, C. C. A. 

10,505a. .] — Applts.were convicted of threat- 

ening to accuse of a crime within Larceny Act, 
1910 (c. 50), s. 29 (2) (6), with intent to extort 
money. They had enticed a man into a 
compromising situation with one of them- 
selves & then threatened to accuse him of 
“improper conduct**: — Held: the mere 

fact of the words being capable of being 
•understood to mean some offence not within 
the sect, was no defence, as it was a question 
for the jury what was the effect on the mind 
of the man on whom they were intended to 
operate, & as there was evidence on which 
the jury could properly come to the con- 
clusion that the threat was a threat to accuse 
of the particular crime mentioned in the 
indictment, & the convictions must be 
affirmed. — R. v. Stuart, R. v. Leonard, 
R. v. Maples, R. v. Tannen, R. v. Taylor 
(1927), 43 T. L. R. 715 ; 20 Or. App. Rep. 74, 
0. 0. A. 

10,510a. Agreement not to report defaulter to 
Tattersalls.] — Pltf., having won a bet with 
deft., a bookmaker, had difficulty in obtain- 
ing payment, & ultimately deft., promised to 
pay by instalments in consideration of pltf. 
not reporting him to Tattersalls Committee. 
It was contended that the agreement not to 
report to that committee was extorting of 
money within Larceny Act, 1910 (c. 50), 
s. 31, & therefore illegal : — Held : the taking 
of every step which can be taken by way of 
reporting defaulters to Tattersalls is not an 
extorting within Larceny Act, 1910 (c. 60), 
s. 31. — Burden v. Harris, [1937] 4 All E. R. 
559 ; 54 T. L. R. 80 ; 81 Sol. Jo. 924. 

Annotation Reid. Norreys v. Zcllert, [1939] 2 All E. R. 
187. 

10,603. Add. Annotation : — Refd. Towle v. Im- 


PART XXXIV. SECT. 8, SUB-SECT. 2. 

10,4591. Letter addressed to non- 

existent person.) — Deft, was convicted 
of Bending a threatening letter ad- 
dressed to " Sir Jamofl W. Moir M at 
40, Duke St., Halifax. There wan no 
such person as “ Sir James W. Moir/* 
but 40 Duke St. was the business 
address of James W. Moir, by whom 
the letter tras received : — Held : deft. ’a 
appeal from the conviction failed. — R. 
^Wbbbff (1922), 57 N. S. R. 415.— 


PART XXXIV. SECT. 8, SUB-SECT. 3. 

— B. 

10,465 il. .1— Where a 

person Is indicted on a (marge under 
Crimes Act, 1900, s. 99, of having by 
menaces demanded property with intent 
to steal the same, sc where the threats 
or menaces used for the purpose of 
obtaining the property are manifestly 
of such a character that there asm be 
no doubt that they would operate on 
the mind, not only of the victim, but 
of any reasonable person, a judge may 
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in his summing up direct the jury as 
a matter of law, that if they believe 
the evidence for the Crown, the threats 
or menaces used would constitute a 
menace within the meaning of the 
gect. — R. v. Rasmussen 8c Spikobl- 
qlass (1928), 28 S. It. N. S. W. 349 : 
45 N. S. W. W. N. 87.— AUS. 

p i. Extortion by constable.) 

— Tt. v. Lapham (1913), 24 O. W. R. 
Ill ; 4 O. W. N. 838 ; 21 Can. Crlm. 
Cas. 79 ; 10 D. L. R. 315.— CAN. 



Cases 10,608—10,761*. Englibhand Empire Digest Supplement, 

proved Industrial Dwellings Oo., [1931] 1 
K. B. 263. 


10,725a. Finding must be by night.] — R. v. \ 

Harris, No. 6478a, ante. 

±0 ,72ft. Add . Annotation: — Consd. R. v . Hatch 
(1933), 24 Or. App. Rep. 100. 

10,729a. Electric torch, pliers, & gloves.] 

— Rowlatt, J., said that he very much 
. doubted whether an electric torch could be 
described as an instrument for house- 
breaking any more than could a pair of 
gloves. The pliers, too, were a tool anybody 
might possess with no intention of house- 
breaking. — R. v . Stewart (1932), 96 J. P. Jo. 
137. 

10,731a. Possession must be by night.] — 

R. v. Harris, No. 6478a, ante . 

10,732a. Marks on doors corresponding with 

Implements — Admissibility of evidence.] — At 
the trial of applt., who was charged with 
being found by night in possession of an 
implement of housebreaking, evidence was 
given' that marks corresponding with the 
particular implement had been found on the 
doors of two houses. Applt. had been in- 
formed by the police that they did not 
intend to charge him with attempting to 
break into either of those houses, but in the 
summing-up the jury were in substance, 
invited to come to the conclusion that applt. 
had attempted, by means of the particular 
implement, to break into those two houses : — 
Held: in view of the admission of the evi- 
• dence, in the circumstances of this particular 
case, & of the direction in the summing-up 
the conviction must be quashed. 

Semble : apart from tne circumstances of 


this particular case, if the evidence had been 
confined to the fact that marks had been found 
on doors which might have been made by a 
similar implement, it would have been admis- 
sible. — R. v. Hatch (1933), 24 Cr. App. Rep. 
100, 0. 0. A. 


10,748. Add. Annotation : — Refd. 
[1938] 2 Ail E. R. 662. 

R. 

v . 

King, 

10,749. Add , Annotation : — Refd. 
[1938] 2 All E. R. 662. 

R. 

v . 

King, 

10,750. Add. Annotation : — Refd. 
[1938] 2 All E. R. 602. 

R. 

V . 

King, 

10,751. Add. Annotation : — Folld. 
[1938] 2 All E. R. 602. 

R. 

V. 

King, 


10,751a. .] — Applt. was convicted, together 

with a man named Bums, of receiving stolen 
goods knowing them to have been stolen. A 
fur coat had been stolen, & shortly after- 
wards the police went to a flat where they 
found the man Bums, & told him they were 
inquiring about some stolen property. He 
at first denied that there was anything there, 
* but finally admitted the theft, & produced a 
• parcel from a wardrobe. While a policeman 
was in the act of examining the contents of the 
parcel, the telephone bell rang. Bums 
answered it, & the police heard him say 
“ Come along as arranged.* * The police then 
suspended operations,^ & about twenty 
minutes later applt. arrived, &, being 
admitted by Bums, said “ I have come for the 
coat. Harry sent me.” This was heard by 
the police, who were in hiding at the time. 
The coat was handed to applt. by Bums, so 
that he was actually in possession of it. It 
was contended that the possession by the 
police amounted to possession by the owner 


PART XXXIV. SECT. 9, SUB-SECT. 1. 

— D. 

10,694 il. .] — Baker v. R. 

(1930), 64 Can. C. 0. 353 ; 49 Que. 
K. B. 193.— CAN. 

PART XXXIV. SECT. 9, SUB-SECT. 3. 

10,679 i. Intent must be alleged.] — 
R. v. Ross, (19271 1 D. L. R. 911 ; 47 
Oan. Grim. Gas. 71 ; 59 N. S. R. 55.— 
CAN. 

PART XXXIV. SECT. 10, SUB-SECT. 8. 

n 1. Form of indictment.] — 

The oharge, Intended to be of an offence 
under sect. 461, lacked an allegation 
essential to constitute the crime, 
namely, that the Intent was to commit 
the assault, that Is, on O. P., as 
charged, in the shop that was broken 
Into ; & there was no evidence that 
supplied this omission, so as to give 
foundation for an amendment under 
sect. 889 (2) that would make it in 
reality a oharge under sect. 461. 
Without amendment. Sc without proof 
of the crime intended to be described, 
there was a finding of guilty of the 
oharge, as set out, which did not 
describe any crime. The conviction 
must therefore be quashed. — McNeil 
v. R., [1931) S. C. R. 605 : 3 D. L. R. 
762 ; 55 Oan. O. O. 253.— CAN. 

•k. Intent to commit indictable offence 
— Offence need not be specified.] — On a 
oharge of breaking 6c entering a dwell- 
ing-house with intent to oommlt an 
ndictable offenoe therein, It is un- 
necessary to allege a specific indictable 
offence in the Indictment. — R. v. 
Delory 6c Richardson (1932), 4 
M. P. R. 624.— CAN. 

si. Intent to commit common assault — 
Etndence. J—Entry with intent to re- 


cover property or commit assault Is 
sufficient to support an indictment for 
breaking 6c entering with intent to 
commit a common assault. — R. v. 
Delore it (1933), 60 O. O. O. 244 ; 
6 M. P. R. 93.— CAN. 

PART XXXIV. SECT. 13. 

sm. Found disguised— No intention 
to commit indictable offence — Intent to 
interfere with private rights.] — R. v. 
PHILLIPS, [1931] 2 D. L. R. 461; 55 
Can. O. O. 49.— CAN. 

•o. Essentials of offence.] — The fact 
that a man has housebreaking instru- 
ments in his household or business 
repositories ordinarily used by him for 
the conservation of his personal 
belongings does not bring him within 
the purview of sect. 464 (o) of Criminal 
Code until he takes them out & goes 
with them abroad at night as If to use 
them. It is of the essence of the 
off once under said section that the 
offender be discovered in tbe possession 
of tbe instrument rather than that it 
should be discovered in his possession. 
— R. v. Mitchell 6c McLean, [19321 
1 W. W. R. 657.— CAN. 

PART XXXIV. SECT. 14, SUB-SECT. 1. 

e i. Distinct from receiving goods 

knowingly stolen.]— H. v. Ye am an, 
(1924) 2 D. L. R. 1116 ; 2 W. W. R. 
452 : 42 Oan. Grim. Oas. 78 ; S3 

B. d R. 390.— CAN. 

o u. Effect of participation in 

theft.]— On the trial of a oharge of 
retaining stolen goods knowing them 
to have been stolen, the trial judge 
found that the three aoensed had 
jointly ft actually participated In steal- 
ing the goods in question, ft, therefore, 
dismiss ed the charge, on the ground 
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that the accused having themsolvos 
stolen the goods, could not be convicted 
of retaining them. On appeal by the 
Crown : — Held : the appeal must bo 
dismissed. — R. v. Brown, [1936] 1 
W. W. R. 539 ; 2 D. L. R. 265 ; 65 
Can. O. C. 244 ; 50 B. C. R. 339.—CAN. 

s I. .] — Appeal from a conviction 

on a oharge of unlawfully receiving a 
cheque knowing it to have been 
obtained by an indictable offence. 
The payee of the cheque had obtained 
cash for it on May 15 from the agent 
of a grain elevator oo. who put It in his 
safe. That night the cheque was 
stolen. Its next appearance was on the 
following June 27 when the accused 
obtained cash for it from M., the 
proprietor of a taxi oo. The only 
direct evidence of an explanation by 
the accused of his possession of the 
cheque was his testimony at the 
trial that he had received it from 
one G. without knowing that It had 
been stolen. G.’s testimony admitted 
that he had gone with the accused to 
the taxi-cab office but denied any 
knowledge of the cheque. (The cheque 
was a C.N.R. pay cheque ft the accused 
had allowed himself to be introduced 
to M., when the latter cashed the 
cheque, as a railway man, which he was 
not, ft there was evidence that he had 
subsequently avoided M.’s plaoe ; — 
Held : there was ample evidence to sup- 
port the oonviction. The ease was one 
in which the role which makes reoent 
possession of stolen property Evidence 
against the possessor was applicable. — 
R. v. McDonald, [1938] 1 w. W. R. 
705 ; 2 D. L. R. 630.— CAN. 

sp. Receiving or retaining — Criminal 
Coos, s. 399 — Two separate offences .} — 
R. v. Bearlr, [19291 1 W. W. R. 491 ; 
51 Can. Grim. One. 128 : 24 Alta. L. R. 
37.— CAN. 




VoL XV.-— Criminal Law. Gases 10,751a— 10,815a. 


of the coat, & that, therefore, the coat was 

it: — Held ? theT^coat had not^been in the 
possession of the police, & it was therefore still 
stolen property when applt. received it. — 
R. v. King, [1938] 2 All E. R. 662 ; 82 Sol. 
Jo. 669, C. 0. A. 

10,762. Add. Citation : — 68 Sol. Jo. 264:. 

Add. Annotation: — Foild. R. v. Klein (1932), 
23 Or. App. Rep. 186. 

10,762a. .] — Applt. was convicted on an in- 

dictment which charged him with receiving 
sams of money knowing them to have been 
obtained under circumstances amounting to 
misdemeanour, to wit, conspiracy to defraud, 
contrary to Larcency Act, 1916 (c. 50), 
s. 33 (1). It was contended on his behalf 
that, as the actual obtaining of the goods by 
the conspirators had been effected by a 
different misdemeanour, namely, false pre- 
tences, the indictment was bad in law : — 
Held : as the words of the Act are “ obtained 
. . . under circumstances which amount to 
. . . misdemeanour ” & not “ obtained . . . 
by misdemeanour/’ the indictment was 
properly laid & the conviction must be 
upheld. — R. v. Klein (1932), 23 Or. App. 
Rep. 186, 0. 0. A. 

10,754a. .] — R. v . Hyman (1926), 19 Cr. 

App. Rep. 125, C. C. A. 

10,754b. Or obtained — Meaning.] — “Ob- 

tained ” in Larceny Act, 1916 (c. 50), s. 33, 
means obtained physically. — R. v. Missell, 


R. i?. Rinqle, R. v. Errington (1920). 19 
Cr. App. Rep, 109, C. 0. A. 

10,762a. — - — Necessity for.] — On a charge of 
knowingly receiving stolen goods there must 
be unequivocal evidence of the receiving of a 
chattel proved to be stolen. — R. v . Evens 
(1930), 22 Or. App. Rep. 16, C. C. A. 

10,779. Add. Annotation : — Retd. Conn v. Turn- 
bull (1925), 89 J. P. Jo. 300. 

10,779a. .] — (1) To sustain an indictment for 

knowingly receiving stolen property some 
possession or control must be proved. 

(2) Evidence of intention to commit a 
crime is not sufficient for a conviction of that 
crime. — R. v. Freedman (1930), 22 Cr. App. 
Rep. 133, C. C. A. 

10,779b. Possession of oheque In payment for 

stolen goods.] — Evidence that a prisoner has 
been in possession of a cheque given in pay- 
ment for the purchase of stolen goods is not 
sufficient evidence of possession of the stolen 
goods to justify a charge of receiving them 
knowing them to have been stolen. — R. v. 
Barrow (1934), 24 Cr. App. Rep. 141, 
C. C. A. 

10,815a. Under Frauds by Workmen Act, 

1777 (c. 56), s. 10—“ Dwelling-house 
Includes warehouse not attached to dwelling- 
house.] — R. v. Edmunpson (1859), 2 E. & E. 
77 5 28 L. J. M. C. 213 ; 33 L. T. O. S. 237 ; 
23 J. P. 710 ; 6 Jur. N. 8. 1351 ; 7 W. R. 
685 ; 8 Cox, C. 0. 212 ; 121 E. R. 30. 


PART XXXIV. SECT. 14, SUB-SECT. 2. 

■r. What must be proved.] — Applt. 
woe charged with the offence of receiv- 
ing stolen goods & was found guilty. 
At the trial, applt. & some other wit- 
nesses were heard in support of applt. ’s 
explanation that he had bought these 
goods in pro od faith & without any 
knowledge that thoy wore stolen effects. 
Applt. appealed to the appellate ct. 
on the ground that his explanation 
was a reasonable one, that tno Crown 
had fulled to discharge the onus of 
proving beyond a reasonable doubt the 
accused’s guilt & that the explanation 
was equally plausible as to his inno- 
cenco or to guilt. The majority of the 
appellate ct. affirmed the conviction, 
one judge dissenting on the ground that 
thoro was no ovidonco upon which 
applt. could be convicted : — Held : the 
appeal should be dismissed. The 
question to which It was the duty of 
the trial judge to apply his mind was 
not whether he was convinced that the 
explanation given was the true explana- 
tion, but whether the explanation 
might reasonably be true ; or, in other 
words, whether the Crown hod dis- 
charged the onus of satisfying the trial 
judge beyond a reasonable doubt that 
the explanation of the appellant could 
not be accepted as a reasonable one ft 
t hat he was guilty. — Riohler v. R„ 
U939] S. C. R. 101.— CAN. 

PART XXXIV. SECT. 14, SUB-SECT. S. 

10,773 iv. Proof of suspicion 

wot goods stolen.} — Where, on a charge 
of unlawful possession, neither of the 
arresting police constables swore that 
he actually entertained a suspicion 
that the article had been stolen or 
unlawfully obtained, ft the evidence 
only rendered it probable that such 
suspicion existed .—Held : deft, oould 
not be convicted. — O obsten e. Noblbt, 
(1927) S. A. a R. 421.— AUS. 

10,778 v. What evidence 

necessonr.) — A person cannot be called 
on to account for his po ss es si on of 
property under Police Act, X3H of 


1856, s. 35 (1), unless there is evidenoe 
which satisfies, not the police officer, 
but the ct., after judicial consideration, 
that such property " may be reason- 
ably suspected of being stolen or 
fraudulently obtained. ” — R. v. Dhanji- 
bhai Edulji (1895), I. L. R. 20 Bom. 
348.— IND. 

sg. Identification of property.] — R. v. 
Kolbkku (1935), 51 B. CT. R. 535 ; 08 
Can. C. C. 358.— CAN. 


PART XXXIV. SECT. 14, SUB-SECT. 3. 

— B. 

10,789 ill. .] — The mere finding 

of stolen property in the house where 
accused lived is not of itself sufficient 
to prove possession by him, where there 
are other inmates of the house. There 
must be control, exclusive or joint, as 
well. Especially is this the casc where 
accused was only a casual inmate of 
the house & where the place where the 
property was found hidden was 
accessible, not only to the other in- 
mates of the house, but to outsiders as 
well. — R. v. Pawlett, [1923] 1 

W. W. R. 145 3 ; 40 Con. Orim. Cas. 
312 : 33 Man. h. R. 103.— CAN. 

b L ,] — Applt. was charged on 

complaint with having in his possession 
on premises of which he was the re- 
puted tenant or oocupier, gold reason- 
ably suspected of being stolen or un- 
lawfully obtained. He was present 
when police officers discovered in 
an old underground working on a 
mining lease of which he was the 
holder a lighted furnace, which was 
well hidden, ft a considerable quantity 
of gold-bearing ore in a crucible In the 
furnace. Applt. stated he had aban- 
doned the lease, denied all knowledge 
of the existence of the furnace, ex- 
pressed his opinion that the gold had 
been stolen* ft blamed some Indian 
miners who were in the vicinity : — 
Held: (1) applt. was the tenant of 
premises upon which gold reasonably 
inspected of being stolen or unlawfully 
obtained was found, ft that by Police 
Act Amendment Act, 1902, s. 8, the 
onus of proving he was not in possession 
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of such gold lay on applt. ; (2) applt. 
had failed to prove that he was not in 
possession of such gold. — H okpnbr e. 
Mannino, [1929) W. A. L. R. 42.— 
AUS. 


PART XXXIV. SECT. 14, SUB-SECT. 4. 
— A. 

10,823 i. Inferred from circumstances.] 
— Knowledge that goods stolon pre- 
sumed from purchase from a stranger 
at less than wholesale price. — It. v. 
Pomkkoy, [1936] 4 II. L. R. 623 ; 67 
Can. C. C. 71 ; 51 B. O. R. 161.— CAN. 

10,828 I. Onus of proof.} — R. V. 
Bbhelovitch (N 8.) (1926), 46 Can. 
Grim. Cas. 148.—OAN. 


PART XXXIV. SECT. 14. SUB-SECT. 5. 

■ i. .] — While it is true that the 

recent possession of stolen property 
raises a presumption of fact that, if 
net reasonably explained, the possessor 
is the thief, yet for the raising of such 
a presumption the exclusiveness of the 

g ossession or aooess Is material. — R. v. 

awuctt, [19231 1 W. W. R. 1453 ; 40 
Can. Grim. Cas. 312 ; 33 Man. L. R. 
703.— CAN. 

10,851 1. What is recent — Materiality 
of nature of article.] — R. e. Jones 
(Saak.), [1926)3 W.W.R. 313: [1927)3 
D. L. R.679; 47 Can. Orim. Cas. 380.— 
CAN. 

10,852 iv. .) — R. v. An- 

drews (N.B.) (1925), 44 Can. Crim. 
Cas. 201.— CAN. 

10,862 v. .] — R. e. Jones 

(Saak.), [1926] 3 W. W. R. 313: [1927J 
3 D. L. R. 679; 47 Can. Crim. Cos. 
380,— CAN. 


PART XXXIV. SECT. 14, SUB-SECT. 6. 

10,861 iv. ] — Frozocas v. R. 

(1933), 60 C. O. C. 324.— CAN. 

10,861 r. .] — There is no com- 
mon law, or statutory rule that posses- 
sion of recently stolen goods ia primA 
facie evidence of knowledge that they 
wore stolen, although a Jury may, 
with other circumstances, properly infer 



Cases 10,865— 11,069a. English and Empire Digest Supplement* 


10,865. Add . Annotations : — Folld. R. v. Ourrell 
(1035), 25 Cr. App. Rep. 116. Reid. Wool- 
mington v. Public Prosecutions Director, 
[1035] A. O. 426. 

10,878a. .] — R. v. Dawson (1020), 10 

Or. App. Rep. 128, O. O. A. 

10,878b. .] — The proper direction on a 

charge of receiving with guilty knowledge is 
that, if the jury are satisfied that deft.’s 
explanation is consistent with his innocence, 
they ought to, not may, acquit, even if they 
do not accept the explanation given by a 
witness for the defence. — R. v. Kettering - 
ham (1020), 10 Or. App. Rep. 160, 0. 0. A. 

10,808. Add. Annotation : — Reid. Sadie v. 1. R. 
Oomrs., [1024] 2 K. B. 108. 

10,905a. .] — R. v . Reynolds (1027), 20 

Or. App. Rep. 125, 0. 0. A. 

10,906a. .] — On the trial of an indictment for 

receiving with guilty knowledge, the jury 
must be clearly warned that the contents of 
a statement made by the thief before the 
trial are not evidence against deft., & if the 
former is called at the trial before he is 
sentenced, there must be a careful direction 
on his testimony. — R. v. Baquley (1926), 19 
Cr. App. Rep. 54, O. C. A. 


10,927a. Several accused charged with receiving — 
Direction as to possession.] — R. v. Peckham 
(The Younger), No. 3105c, ante. 

10,940. Add. Annotations : — Consd. R. v. Manley 
(1932), 97 J. P. 0. Refd. R. v. Berg, Britt, 
Carr4 & Dummies (1027), 20 Or. App. Rep. 38. 

10,954. Add. Annotation: — As to (2) Apld. R. v. 
Woods (1930), 143 L. T. 311. 

10,997. Add. Annotation : — Refd. Lake v. Simmons 
(1920), 95 L. J. K. B. 580. 

11,032. Add. Annotation: — Folld. R. v. Smith 
(1031), 22 Or. App. Rep., 180. 

11,038a. .] — False pretences are not proved, 

unless the falsity of the words used is 
unequivocal & intentional. — R. v. Seely 
(1028), 21 Cr. App. Rep. 18, 0. O. A. 

11,069a. .] — An allegation that a prisoner 

falsely pretended “ that he honestly required 
[a sum of money] only to secure himself 
against any breach by [an employee] of a 
certain contract M is a charge of the repre- 
* sentation of an alleged existing fact sufficient 
. to support an indictment for obtaining the 
money by false pretences. — R. v. Alexandra 
(1937), 20 Cr. App. Rep. 110, C. 0. A. 


such knowledge from the recent posses- 
sion. — It. v. Wkrb ; R. v. Schwartz, 
[1936] 1 W. W. R. 225 ; 1 D. L. R. 
685 ; 65 Can. C. 0. 43 ; 43 Man. L. R. 
607. — CAN. 


PART XXXIV. SECT. 14. SUB-SECT. 8. 
10,901 i. Recent possession of stolen 

S roperty — As evidence of receiving .] — 
L v. .Tones (Saak.), [1926] 3 W. W. R. 
313; [1927] 3 D. L. R. 679; 47 Can. 
Grim. Caa. 380.— CAN. 

10,903 I. Evidence of thicf~Must be 
corroborated. 1 — It appears to bo now 
undoubted that, on a trial on a charge • 
of receiving, the testimony of the 
thief should, under said rule of practice, 
be corroborated. — It. v. Galsky, [1936) 
3 W. W. R. 491 ; 4D. L. R. 732 ; 44 
Man. L. R. 364 ; 67 Can. O. O. 108 ; 6 
F. L. J. (Can.) 148. — CAN. 


PART XXXIV. SECT. 14, SUB-SECT. 9. 

•n . Several articles received by different 
versons — Receivers triable Jointly .] — 
MU88AMMAT GULJANIA V. R. (1927), 
I. L. R. 0 Pat 583.— IND. 


PART XXXIV. SECT. 16, SUB-SECT. 1. 

10,975 ii. .] — In order to con- 
stitute the ofTenoe of obtaining money 
by false pretences, It Is not necessary 
that the fraud should operate in 
precisely the way intended or expected 
by prisoner. If in fact the fraud 
operated as a direct cause of the pay- 
ment of money, it is immaterial that 
the chain of causation was different 
from that whioh prisoner intended or 
expeotod. — R. v. Lambassi, [19271 
V. L. R. 349 ; 49 A. L. T. 23 ; [1927] 
Argus L. R. 297. — AUS. 

10,975 iii. .] — Obtaining by 

falso protenoes involves a false repre- 
sentation of fact made with intent to 
defraud, inducing the party to part 
with the money obtainod. — R. v. 
Brine (1936), 11 M. P. R. 131.— CAN. 

■o. Liability although facts amount to 
larceny .] — A charge of unlawfully 
obtaining goods from F., by false 
pretenoes, with intent to defraud. F. 
was not the owner of the goods, but 
the bailee for a special purpose : — 
Held: when deft., by fraud, with 
intent to obtain the goods from F., 
induced him to part with them, he 
deprived F. of the special property 
in them which he had as bailee, as well 


as of the possession thereof, & he was 
rightly convicted. — R. v. Cramqly 
(1931), 3 D. L. R. 640 ; O. R. 145; 
55 Can. C. C. 292 — CAN. 

sq. Included in ** theft**] — Obtaining 
money ivy false pretences is included 
in the offence of theft. — D uplessis c. 
R., [1936] 2 D. L. R. 174 ; 65 Can. 
C. O. 255.— CAN. 


PART XXXIV. SECT. 16, SUB-SECT. 

2.— A. 

e i. Waiver of lien rights .] — 

Held : not a valuable security. — R. v 
Holmes (1931), 56 Can. O. C. 353. — 
CAN. 

sg. Bad cheque in payment of account 
not sufficient.] — The giving of a bad 
obequo in payment of an account does 
not amount to obtaining money by 
false protenoes, unless additional goods 
& money are obtained thereby. — R. v. 
Freedman, [1936] 1 D. L. R. 763 ; 65 
Can. O. O. 34.— CAN. 

■1. Charge of obtaining several sums — 
Proof of one sum.] — On an information 
charging the procuring by false pre- 
tences of sums aggregating to $2,000, 
proof of obtaining one of the sums by 
false pretenoes is sufficient to sustain 
tho conviction. — R. v. Castle (1937), 
68 Can. O. C. 78.— CAN. 

■o. Government relief.] — Sect. 407 (2) 
of tho Criminal Codo, R.S.C., 1927, is 
not restricted to cases where a false 
statement in writing tends to exag- 
gerate, not to minimise, " the financial 
condition, or means or ability to pay ’* 
of the person in question. Therefore, 
it applies to the ease where in order to 
obtain govt, relief a person makes a 
false statement in writing which con- 
ceals resources which he has. — R. v. 
Lyons, 11939] 2 W. W. R. 265.— CAN. 


PART XXXIV. SECT. 16, SUB-SECT. 2. 

— B, 

11,001 11. .1— Where ac- 

cused was found guilty of an offence 
under Crimes Act, 1915, s. 181 (a), for 
obtaining goods by false pretenoes : — 
Held : under the above seot. it was 
not nooessary that the property in the 
goods obtained should pass to accused, 
the passing of the property from the 
person defrauded being sufficient. — 
R. v. O'Sullivan, [1926] V. L. R. 514 ; 
547 A. L. T. 3 ; 31 Argus L. R. 263.— 
AUS. 


PART XXXIV. SECT. 16, 8UB-SECT. 2. 

— C. 

11,010 ii. .] — A person 

may be convicted for obtaining goods 
by false pretences contrary to sect. 405 
of the Criminal Code although tho false 
pretence was not inado to the person 
to defraud him. It is not essential 
under the Codo, as It is in England, that 
the charge should set out the false 
pretence or give the name of the 
person to whom it was made. — R. v. 
Park, [1937] 1 W. W. R. 49 ; 1 
D. L. R. 497 ; 67 C. O. O. 295 ; 6 
L. Jo. 275.— CAN. 

1 I. Charge laid as to another 

person .] — R. v. Lexier, [1933] 1 

W. W. R. 588; 59 C. C. O. 343; 41 
Man. L. R. 78.— CAN. 


PART XXXIV. SECT. 16, SUB-SECT. 2. 

— D. 

m i. .1 — Where a party is 

Induced by false representation to 
part with possession of goods, but does 
not part with the right of property 
therein, there can be no conviction 
for obtaining goods under false pre- 
tences. — R. v. McManus, [1924] 3 
D. L. R. 297 : 42 Can. Crlm. Cas. 248 ; 
51 N. B. R. 255.— CAN. 

PART XXXIV. SECT. 16, SUB-SECT. 2. 

— E. 

11,051 ii. .1 — A contract pro- 
cured by false pretenoes, which de- 
scribes an advance as a loan, is no 
defence to a charge of obtaining by 
false pretenoes. — R. v. James (1932), 
59 O. O. C. 64.— CAN. 



11,068 xv. .] — A statement of 

intention to do something in the futuro 
is not such a pretence as will support 
a presentment for obtaining property 
by false pretenoes. The prisoner was 
convicted 6n presentment charging 
that with intent to defraud he obtained 
from the prosecutrix £100 by falsely 
pretending that he desired to marry her 
& intended to do so : — Held : the 
pretence alleged was insufficient to 
found the charge, & the conviction 
must be quashed. — R. v. Sawyer, 
[1936] V. L. R. 1 ; 42 Algos L. R. 43.— 
AUS. 


no 



VoL XV.— Criminal Law. Cases 11,116— 11,612a 


11416. Add . Annotation: — Dlstd. R. v. Boothby 
(1933), 24 Cr. App. Rep. 112. 

11,120. Add. Annotation : — Retd. R. v. Punch 
(1927), 20 Cr. App. Rep. 18. 

11,346. Add. Annotations : — Retd. R. v. Punch 
(1927), 20 Or. App. Rep. 18; R. v. Woods 
(1930), 143 L. T. 311. 

11,375. Add . Citations : — [1924] 1 K. B. 311: 93 
L. J. K. B. 144 ; 130 L. T. 318 ; 27 Cox, 
C. C. 574 ; [1924] B. & C. R. 78. 

Sub-sect. 1 (p. 1012.) 

13 Eliz. c. 5, is now replaced by Law of 
Property Act, 1925 (c. 20), s. 172. 

11,419. Add. Annotation : — Retd. Alexander v. 
Rayson, [1930] 1 K. B. 169. 

11,461. Add. Annotation : — Retd. Woolmington v. 
Public Prosecutions Director (1935), 104 
L. J. K. B. 433. 

11,467. Add. Annotation : — Retd. Shapiro v. La 
Morta (1923), 130 L. T. 022. 


11,503a. Subsequent experiments.] — Evidence 

of experiments made subsequently to the fire 
is admissible in order to show the way in 
which the building was set fire to. — R. v. 
Heseltine (1873), 12 Cox, C. C. 404. 

11,591a. Form of Indictment.] — An indictment for 
an offence under Malicious Damage Act, 1801 
(c. 97), s. 7, is bad in law if it does not contain 
words corresponding to the words in the sect. 
“ under such circumstances . . . amount to 
felony.”— R. v. Hyde (1934), 151 L. T. 20 ; 
98 J. P. 213 ; 78 Sol. Jo. 300 ; 32 L. G. R. 
200 ; 24 Cr. App. Rep. 149 ; 30 Cox, C. C. 
103, C. C. A. 

11,612a. .] — A person may be tried as an 

accessory before the fact to the offence of 
setting fire to a vessel, of which he was at 
the time a part owner. 

There may be a felonious intent to pre- 
judice underwriters in such a case, although 
the goods insured wore never put on board. 
— R. v. Wallace (1841), Car. & M. 200; 
2 Mood. C. C. 200, 0. C. R. 


PART XXXIV. SECT. 16, SUB-SECT. 3. 

— B. 

11,114 I. By advertisement .] — Adver- 
tisements published in newspapers Sc 
followed by circular letters addressed 
to persons who answered the advertise- 
ments, related to an alleged puzzle for 
the oorrect solution of which prizes 
were offered, but It was In fact no 
puzzle Sc the advertisements & letters 
contained misrepresentations which 
deluded those who supposed them- 
selves to be competing for prizes Into 
sending money to deft. : — Held : deft, 
was guilty of obtaining by false pre- 
tences with Intent to defraud. It is 
not necessary that the false pretenco 
should bo made lu express words. If the 
idea is conveyod. — ft. v. ‘Marshall, 
[1930] 2 D. L. It. 855 ; 53 Can. C. C. 
118 ; 65 O. L. It. 279.— CAN. 

PART XXXIV. SECT. 16, SUB-SECT. 3. 
— D. (a). 

•a. Property represented as adequate 
security.]— H. v. Hamilton, [19311 3 
D. L. R. 121 ; 66 O. L. R. 537 ; 55 
Can. C. C. 85.— CAN. 


PART XXXIV. SECT. 16, SUB-SECT. 3. 
— D. (d). 

11,191 1. Value or extent of business.] 
— R. t>. Penny (1925), 35 B. O. R. 
414.— CAN. 

11,191 li. .1— R.u. Boyd, [1931] 

1 W. W. R. 332 : 55 Can. C. C. 168 ; 
25 Alta. L. R. 462.— CAN. 


to. Sale of patent rights — Representa- 
tion by vendor as to possibility of sales .] — 
R. v. Bailey (1931), 55 Can. C. C. 
170— CAN. 


PART XXXIV. SECT. 16, SUB-SECT. 

3.— D. (•). 

to. Authority to purchase.] — Applt. 
was convicted of theft by false pre- 
tences upon evidonoe which proved 
that he had obtained goods on credit 
from the C. Co. by falsely representing 
that he had authority to purchase 
them on behalf of the E. Co. Applt. 
did not give evidence but made an 
unsworn statement that he had used 
the E. Co.’s name in order to obtain 
the goods at a lower price : — Held : 
applt. 's representation that the E. Co. 
would pay for the goods could only 
mean that he himself did not intend 
to pay for them. Sc he was therefore 
rightly convicted. — C hipps r. R. (1931), 
52 N. L. R. 18.— S. AF. 

Own stock represented as treasury 
stock. 1 — A representation that stock 
sold £9 treasury stock when it is stock 


of aconsod is a false representation. — 
R. v. Jones Sc Manlove, [1935] 2 
D. Jj. R. 718; 63 Can. C. 0. 145 ; 49 
B. C. R. 422.— CAN. 

PART XXXIV. SECT. 16, SUB-SECT. 
3.— D. (h). 

so. Misrepresentation by building 
company — Property represented as free 
from mortgages.}— li. v. Johnston, 
[1932] 1 D. L. R. 655 ; O.’ R. 79 ; 57 
O. C. C. 132.— CAN. 


PART XXXIV. SECT. 16, SUB-SECT. 4. 

11,2661. Reasonable bcliej 

in ability to pay .] — R. v. Reynolds, 
[1927] S. A. S7 & 228 — AUS. 


PART XXXIV. SECT. 16. SUB-SECT. 7. 

n L Alleged false representation 

of market value of bonds — No averment 
that market value not as represented .] — 
R. v . Robertson (N. S.), [1928] 4 
D. L. R. 778 ; 50 Can. Grim. Cas. 179. 
—CAN. 

sf. Obtaining contract with hotel to 
supply banquet — Criminal Code, s, 405, 
is appropriate section.] — R. v. Hall 
(1930), 53 Can. C. C. 312 —CAN. 


PART XXXIV. SECT. 21. SUB-SECT. 2. 

11,383 i. Who is a “ creditor .**] — A 
person who soils goods, other than 
necessaries, to an infant, & who has 
no enforceable claim for the prioe. Is 
not a 44 creditor ” within Criminal 
Code, s. 417.— R. v. Rash (1923), 41 
Can. Grim. Cas. 215 ; 53 O. L. It. 245. 
—CAN. 


P ART.XXX IV . SECT. 23, SUB-SECT. 1. 

si. Personating candidate .] — Where 
A. falsely represented himself to bo a 
candidate S. at a University examina- 
tion, 8c answered question papers in 
the name of S., he was held to have 
caused damage to the University In 
reputation & thereby committed the 
offences of cheating by personation Sc 
forgery for the purpose of cheating. — 
Ashwini Kumar Gupta v. Emperor, 
I. L. R., [1937] 1 Cal. 71.— IND. 

PART XXXIV. SECT. 25, SUB-SECT. 1. 

se. Sale of land .] — An appeal from a 
conviction on a charge of conspiring to 
defraud affirmed. The accused In- 
duced one B. to agree to buy for 
•21,000 certain land, worth not more 
than 13,300, by representing to B. 
that another man had already taken an 
option to bay the land for 131,000. 

111 


B. had never seen the land & knew 
nothing of Its valuo. In pursuance of 
the scheme, the accused had glvon an 
option to one W. & introduced him to 
B. as a bond fide purchaser at the 
advanced price, when In fact he was 
but a dummy with whom it had boon 
arranged that he should mako a sub- 
stantial payment on the purchase 
from B. practically out of B.’s own 
money, & then default on the contract. 
Appeal dismissed. — R. v. Burns, 
[19311 2 W. W. R. 58 ; ID. L. R. 914 ; 
55 Can. C. C. 70 ; 25 Alta. L. R. 306. 
—CAN. 


PART XXXIV. SECT. 26, SUB-SECT. 1. 

— B. 

1 I Accidental burning of ship.] 

— Where a sailor on board a ship 
entered a part of the vessel where 
spirits wore kept, for tho purpose of 
stealing rum. Sc, while tapping a cask 
of rum, a lighted match, bold by him, 
camo in contact with tho spirits which 
wore flowing from tho cask tapped by 
him, & a conflagration onsued, which 
destroyed the vossol : — Held : a con- 
viction for arson of tho ship could not 
be upheld. — R. v. Faulkner (1877), 
13 Cox, O. C. 550.— IR. 

sd. Intentional wrongful injury. ] — 
To constitute the crime of malicious 
injury to property, all that Is necessary 
is an intentional wrongful Injury to 
another’s property. Upon proof of 
tbe wrongful intention the ct. will pre- 
sume malice, though that presumption 
may be rebutted. — R. t>. Masharion, 
[1924] App. D. 11.— S. AF. 


PART XXXIV. SECT. 26, SUB-SECT. 2. 

— B. 

• 1. .] — K. was 

charged undor Malicious Damage Act, 
1861 (c. 97), ». 3, with maliciously 
setting fire £0 a house with intent to 
defraud. The house was K.’s own 
house. Sc lu order to establish an 
Intent to defraud, it was alleged that 
the house was Insured. The polioy 
of Insurance was not produced at the 
trial, & K. objected to secondary 
evidence of It being given, no notice 
to produce having been served on him 
or on any one else. K. was convicted 
Sc sentenced. On appeal: — Held: It 
was not necessary that the policy of 
insurance should have been produced ; 
oertaln admissions which had been 
made by K. constituted admlssiblo 
evidence proper to bo submitted to 
the jury that the house was in fact 
insured. Sc tbe appeal must be dis- 
missed. — R. v. Kyle, [1933] I. R. 15. 
—IB. 



Cases 11,619a — 11,764a. English and Empire Digest Supplement, 


11,619a. .] — Upon an indictment against an 

accused for knowingly having in his pos- 
session explosive substances, the prosecution 
has to prove that the accused was in pos- 
session of an explosive substance within 
Explosive Substances Act, 1883, s. 9, in 
circumstances giving rise to a reasonable 
presumption that that possession was not for 
a lawful object. Proof of knowledge by the 
accused of the explosive nature of the sub- 
stance is not essential, nor need any chemical 
knowledge on the part of the accused be 
proved. — R. v . Dacey, [1939] 2 All E. R. 
041 ; 100 L. T. 052 ; 66 T. L. R. 670 ; 83 
Sol. Jo. 480 ; 27 Cr. App. Rep. -86, C. C. A. 

11,642a. Charge under Metropolitan Police Courts 


Act, 1889 (o. 71), 8. 88— Time for bringing — 
Existing tenancy.] — Where a landlord, during 
the existence of a tenancy, charged his tenant 
under the above sect, with having three 
months before wilfully damaged his premises : 
- —Held : the charge should have been made 
within one month. — D owell v. Bbning- 
field (1841), Oar. & M. 9. 

11,686. Add. Annotation : — Refd. British Broad- 
casting Co. v. Wireless League Gazette Pub- 
lishing Co. (1920), 96 L. J. Oh. 272. 

11,709. Add. Annotations : — Consd. Ootterill v. 
Penn, [1936] 1 K. B. 53. Refd. Barnard v. 
Evans, [1925] 2 K. B. 784. 

11,738. Add. Annotation : — Refd. Conn v. Turn- 
bull (1926), 89 J. P. Jo. 300. 


Part XXXV. 

11,748. To cross-references following this case 
add “ See , also . Criminal Justice Act, 1925 
(c. 80), s.35(l).” 

11,764. Add. Annotation : — Refd. R. v. Wells, 
[1939] 2 All E. R. 169. 

11,764a. .] — On Mar. 2, 1936, a settle- 

. ment was executed in favour of an infant 
aged six, applt. being on^ of the trustees. 
This deed, the object of which was, if pos- 
sible, to avoid payment of income tax, 
contained the usual clause giving a power of 
revocation with the consent of a third party. 
It was sent by applt. ’s firm to the inspector 
of taxes, with an application for repayment 
of tax, & was received back by the firm on 
Apr. 22, 1936, with a repayment of tax 
amounting to 1342 16s. On May 13, 1936, 
the Finance Bill, 1936, was published, &, 
as that bill was drafted, the • above deed 
would have been ineffective for the purpose 
of claiming repayment of tax, as it was not an 
irrevocable settlement made before Apr. 22, 
1936. On May 20, 1936, an indorsement 
cancelling the power of revocation, but con- 
firming the deed in all other respects, was 


Forgery. 

executed, but it was dated Apr. 21, 1936. 
The stamp on the indorsement was dated 
May 21, 1936. The Finance Act, 1936, as 
ultimately enacted, was in this respect in the 
same terms as those of the bill. Applt. 
was charged with conspiring to utter a forged 
deed, with forging it, & with uttering the 
forged deed with intent to defraud. It was 
contended on his behalf that the document, 
in so far as it was false, was not false in a 
material particular at the time when it was 
made, since the Finance Bill, 1936, might 
never have been passed into law : — Held : 
the time of making such a settlement irre- 
vocable was the most material matter for the 
purposes of the deed, & the fact that the 
making of the settlement irrevocable might 
subsequently become immaterial, if the bill 
were not passed into law, had no relevance to 
its materiality at the time in question. The 
document was, therefore, a false document 
within the meaning of Forgery Act, 1913, 
s. 1 (2).— R. v. Wells, [1939] 2 All E. R. 
169 ; 83 Sol. Jo. 441 ; 27 Cr. App. Rep. 72, 
C. C. A. 


PART XXXIV. SECT. 28, SUB-SECT. 6. . 

ss. Possession of explosive substance — 
Explosive Substances Jet, s. 4 — Meaning 
of 14 unlawfully " <£ " maliciously . "] — 
Held : the word " unlawfully " In 
Explosive Substanoes Act. s. 4. signifies 
" not for a lawful object/' & the word 
" maliciously ** means & Implies an 
intention to do an act whioh is wrongful, 
to the detriment of another person. — 
Dun a Singh v. R. (1928), I. L.R. 9 Lah. 
531.— 1ND. 

PART XXXIV. SECT. 26, SUB-SECT. 

17. 

11,899 li. .1— The fact that a 

stray bull is castrated. In accordance 
with a local custom among stock 
e-bred 


breeders to protect pure- 


stock. 


is not a defence to a prosecution under 
Criminal Code, s. 510 (B) <b), for 
maiming or wounding the stray bull. — 
R. e. England (1925), 48 Can. Grim. 
Cas. 11 ; 19 Saak. L. R. 185 ; [1925] 
1 W. W. R. 237.— CAN. 

st. What is M wilfully " killing.}— 
A charge laid under Criminal Code, 
s. 537, of wilfully killing a silver black 
fox whioh had esoapea from its cage 
was dismissed on the ground that the 
accused’s shooting of the fox was not 
done “ wilfully," within the meaning 
of that term in said section, but was 
justified to protect his property. — R. 
v. Pbtkrson (Sask.), (1928) 3W. W. R. 
516.— CAN, 


PART XXXIV. SECT. 28, SUB-SECT. 
19.— C. 


I J! paint < 

furniture to the amount of 820, the 
accused, who had thrown a rook at the 
office window behind which were the 
cans of paint, contended that the cost 
of cleaning up the offioe was merely 
consequential & could not properly be 
taken Into account in finding the value 
of tho property damaged, &, as the 
damage to the window 8c the cans of 
paint actually amounted to less than 
85, he had been convicted improperly 
of damaging property to the value of 
820 : — Held: the contention oonld 
not be sustained ; the oast of cleaning 
up the offioe was not "consequential 
damage," bnt was the value of the 
direct damage to those premises ; & 
said damage was part of the " event " 
which, under the definition of "wil- 
fully " In Beet. 509 of the Code, the 
accused must be held to have known 
that he would probably cause by throw- 
the rook through the window. — R. v. 
SLUSAnjmCll D. L. R. 96 : (1935J 3 
W. wTR. 284 ; 65 C. 0. O. 91.— CAN. 


PART XXXVI. SECT. 26, SUB-SECT. 
SO. 

II. .] — The form of conviction 

119 


should state the amount of injury done. 
Although it should adjudge the whole 
penalty, including the amount to be 
applied according to law. — R. v. 
Krutzel. 119241 1 D. L. R. 621 ; 1 
W. W. R. 342 ; 41 Can. Crtm. Cas. 
279 ; 2D Alta. L. R. 19.— OAN. 


PART XXXV. SECT. 1. 

sw. Effect of Customs Ad, 1927.) — 
Customs Act, R.S.C., 1927, does not 
supersede the Criminal Code in the 
matter of forgery. — R. v. Lapuerrb, 
[1935] 2 D. L. R. 545 ; 63 C. O. C. 114. 
— CAN. 


PART XXXV. SECT. 2, SUB-SECT. 2. 

11,762 L Ante-dating .] — The ante- 
dating of a document is not a forgery, 
unless it has or could have operated 
to the prejudice of any one. — R. r. 
Gobind Singh (1926), I. L. R. 5 Pat. 
573.— IND. 


PART XXXV. SECT. 3, SUB-SECT. 5. 

sx. Wife signing Husband's name.] — 
Since forgery requires a criminal 
intent, a wife who signs her husband's 
name on a promissory note, having a 
general mandate to conduct household 
affairs, is not guilty of forgery. — 
Vallikrbs v. R. (1936), 65 Can. 0. O. 
833.— CAN. 




VoL XV.— Criminal Law. Cases 11,770— 18,169a. 


11,770* Fop existing headnote substitute : — 

(1) A. authorised by B., his master, to 
fill up a cheque for a certain sum, fills it up 
for a greater sum i — Held : a forgery, & the 
circumstance of the prisoner, alleging a c laim 
on his master for the greater sum, as salary 
then due, was immaterial, even if true. 

(2) Drawer's signature laid as John 
McNicole & Co., proved to be John McNicoll 
A Co. : — Held : no variance. 

11,797. Add. Annotation: — Retd. McDonald v. 
Nash, [1924] A. O. 625. 

11,834. Add. Annotations: — Consd. Reckitt v. 
Barnett, Pembroke & Slater, [1928] 2 K. B. 
244. Refd. Goldman v . Cox (1924), 40 
T. L. R. 423 ; Underwood v. Bank of Liver- 
pool, Underwood v. Barclays Bank, [1924] 
1 K. B. 776 ; Fenton Textile Assocn. v. 
Thomas (1929), 45 T. L. R. 264 ; Lloyds Bank 
v. Chartered Bank of India, Australia & 
China, [1929] 1 K. B. 40 ; Banco de Portugal 
v . Waterlow & Sons, Ltd. (1931), 100 L. J. 
K. B. 485 ; Midland Bank, Ltd. v. Reckitt 
(1932), 48 T. L. R. 271 ; Slingsby v. District 
Bank, Ltd. (1931), 48 T. L. R. 114 ; Savory 
& Co. v. Lloyds Bank, Ltd. (1932), 48 
T. L. R. 344. 

11,837. Add. Annotation: — Retd. Mason v. Lack 
(1929), 140 L. T. 690. 

11,843. Add. Annotation: — Refd. North & South 
Insurance Corpn., Ltd. v. National Pro- 
vincial Bank, Ltd., [1930] 1 K. B. 328. 

11,935. To cross-reference before this case add 
“See, also. Criminal Justice Act, 1925 (c. 86), 
s. 38 ; Counterfeit Currency (Convention) 
Act, 1935 (c. 25). 

11,946a. Request to pay to third party.] — A 

customer in the country had an account open 
with a wholesale house in London : a letter 
purporting to come from him was delivered 
at their place of business ; it was in the 
following form : — “ I shall feel obliged by 


your paying Mr. B. the sum of £2 7s. 8 d. A 
debiting me with the same. You will please 
have a receipt, So add the amount to invoice 
of order on hand.” It appeared to be the 
practice of the house in London to pay to 
country customers on requests of a similar 
description. The party who sent it by an 
innocent agent, & obtained the money on 
it, was indicted for forging & uttering it. 
The instrument was described in the indict- 
ment as an undertaking — a warrant — & an 
order, each fQr the payment of £2 7s. 8 d. 
The prisoner having been convicted of utter- 
ing, the fifteen judges held the conviction 
wrong, being of opinion that the instrument 
was neither an undertaking, a warrant, or 
an order. — R. v. Thorn (1841), Car. & M. 
200 ; 2 Mood. C. 0. 210 ; 174 E. R. 473. 

Annotations : — field. R. v. Vivian (1844), 1 Car. & Kir. 

719 ; R. v. Dawson (1851), 5 Cox, O. O. 220. 

11,902. Add. Annotation : — Refd. R. v. Ferguson 
(1845), 5 L T. O. S. 468. 

12,061a. Certificates procuring admission to Inn of 
Court.] — R. v. Basset, No. 802a, ante. 

12,083a. Delivery of box containing forged stamps.] 

— -Delivering a box containing, among other 
things, forged stamps, to the party’s own 
servant that he may carry thorn to an inn 
to be forwarded by a carrier to a customer 
in the country, is an uttering. If the de- 
livery is in one county & the inn to which 
the servant is to carry them in another, the 
party may be indicted in the former county. 
— R. v. Colucott (1812), Russ. & Ry. 213, 
229 ; 108 E. R. 700. 

Annotations : — Reid. R. v. Bordett (1820), 4 B. & Aid. 95. 

Consd. Pearson v. M‘Gowran (1825), 3 L. J. O. 8. K. B. 

95. 

12,089. In Citations , for “ 2 Den. 475 ” read 
“ 3 Den. 475.” 

12,123a. Forged certificates — Obtaining admission 
to Inn of Court.] — R. v. Bassey, No. 802a, 
ante . 


Part XXXVI. — Deceit by Fortune Telling, Witchcraft, 


Sleight of 

12,167a. In newspaper article.] — N. was the 

author of an article in a newspaper, headed 
“ What the Stars Foretell,” which purported 
to forecast general events according to the 
positions of the stars. It also gave a 
particular forecast for each dated day of the 
current week purporting to relate what would 
be the fortunes of people who were bom on 
these particular dates. N. was charged with 
pretending to tell fortunes contrary to the 
Vagrancy Act, 1824 (c. 83), s. 4, & the charge 
was dismissed upon the ground that the 
article was too vague to come within the 
sect . : — Held : the article being addressed 


Hand, etc. 

to the public generally, & stating or fore- 
casting the future of all persons born on a 
certain day did not purport to tell the fortune 
of an individual & was not within the above 
sect. — Barbanbll v. Naylor, [1930] 3 All 
E. R. 00 ; 101 J. P. 13 ; 80 Sol. Jo. 870 ; 35 
L. G. R. 40, D. 0. 

12,169a. .] — The offence under 

Vagrancy Act, 1824 (c. 83), s. 4, of professing 
to tell fortunes is complete without any 
allegation or proof that deft, did not believe 
in the possession of the powers claimed, 
Merely to tell fortunes is an offence in itself. 


PART XXXV. 8E0T. 5, SUB-SECT. 1. 

11/888 vii. .} — Accused wrote to 

a rubber stamp co. ordering a bank's 
acceptance stamp. The letter falsely 
purported to be signed by the manager 
of the branch of the bank in question. 
The stamp was made, delivered to the 
accused ft paid for, but before it oould 


be used the accused was arrested : — 
Held : the aoensed waa properly con- 
victed of forgery under sect. 466 of 
Criminal Code, even though be did not 
intend to prejudice anyone by the letter 
itself.— R. 9. XxifNBY, [1935] 2 

W. W. R. 104 ; 8 D. L. R. 123 ; 63 
C. O. O. 379 ; 6 T. L. J. (Can.) 86.— 
GAN. 


PART XXXV. SECT. 6, SUB-SECT. 9. 

•y. Seal dr stamps of Liquor Control 
Board. ] — R. v. MILLER (1931), 56 Can. 
0. C. 97.— CAN. 


ART XXXV. SECT. 8, SUB-SECT. 1. 
is. Utter er need not be actual forger.} 
-Barb o. H.M. Advocate, [1927) 8. 
(J.) 61.— SCOT. 
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Cases 12,160a— 12,169b. English and Empire Digest Supplement. 


whatever the state of mind of deft. — Stone- 
house v. Masson, [1921] 2 K. B. 818 ; 91 
L. J. K. B. 93 ; 126 L. T. 463 ; 85 J. P. 167 ; 
37 T. L. R. 621 ; 19 L. G. R. 477 ; 27 Oox. 
O. 0. 23, D. O. 

Annotation : — FollcL Irwin v. Barker (1925). 69 Sol. Jo. 589. 


12,169b. .1 — It is not necessary to 

prove a deceitful purpose or fraudulent intent 
as a condition precedent to a conviction under 
Vagrancy Act, 1824 (c. 83), s. 4, of a person 
professing to tell fortunes. — Irwin v. Barker 
(1925), 69 Sol. Jo. 589, D. 0. 
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Vol. XVI. Caset 1—168. 


CONTEMPT OF COURT, ATTACHMENT AND COMMITTAL 
Part I. — Contempt of Court Generally. 


1. Add . Annotation : — As to (2) & (8) Apld. Re 
William Thomas Shipping Co., Dillon (H. W.) 
& Sons, Ltd. v. The Co., Re Thomas (Sir 
Robert, [1930] 2 Ch. 868. As to (3) Refd. 
Ambard v. A.-G. for Trinidad & Tobago, 


[1936] 1 All E. R. 704. 

3. Add, Annotation : — Refd. Apted v. Apted A 
Bliss, [1930] P. 246. 

7. Add. Annotation : — Refd. Ambard v. A.-G. 
for Trinidad A Tobago, [1986] 1 All E. R. 704. 


Part III. — Jurisdiction to Commit or Fine for Contempt. 


28. Add. Annotation : — Consd. R. v. Judge, Ex p. 

Isle of Ely Justices (1931), 100 L. J. K. B. 360. 
43. Add. Annotations : — Consd. R. v. Judge, Ex p- 
Isle of Ely Justices (1931), 100 L. J. K. B. 350. 
Refd. R. v . Edwards, Ex p. Welsh Church 
Temporalities Comrs. (1933), 49 T. L. R. 
383. 

46. Add. Citations: — sub nom. R. v. Brownell* 
1 Ad. & El. 698 ; 3 L. J. M. C. 118 ; 110 E. R. 
1336. 

Add. Annotation : — Folld. R. v. Judge, Ex p. 
Isle of Ely Justices (1931), 100 L. J. K. B. 350. 

46a. .] — The King’s Bench 

Div. has no power to attach for contempt a 
witness who. has disobeyed a subpoena from 
quarter sessions. A clear distinction still exists 
between oontempt which consists in interfering 
with the administration of justice by acts 
done or writings published, & contempt 
which consists in interfering with an order 
or other process of the inferior cts. — R. v. 
Judge, Ex p. Isle op Ely Justices, [1931] 
2K.B. 442; 100 L. J. K. B. 350 ; 144 L. T. 
647 ; 95 J. P. 97 ; 47 T. L. R. 263 ; 75 Sol. 
Jo. 120 ; 29 L. G. R.£418, D. O. 

49. Add. Annotation : — Consd. R. v. Judge, Ex p. 
Isle of Ely Justices (1931), 100 L. J. K. B. 360. 


54. Add. Annotation : — Consd. R. v. Daily 
Herald Editor, etc., & Davidson, Ex p. 
Norwich (Bp.), R. v. Empire News Editor, 
etc., & Davidson, Ex p. Norwich (Bp.) (1932), 
48 T. L. R. 253. 

54a. Consistory Court.] — The publication of a 
statement tending to prejudice the fair 
hearing of a complaint preferred in a Con- 
sistory Ct. constitutes a contempt of that ct., 
& the K. B. Div. of the High Ot. has inherent 
Jurisdiction to protect the Consistory Ct. by 
issuing a writ of attachment for contempt of 
ct. against the person or persons making the 
statement with a view to publication or 
publishing it or causing it to be published. — 
R. v. Daily Herald, Editor, Printers A 
Publishers of, Ex p. Norwich (Bp.), R. v. 
Empire News, Editor, Printers & Pub- 
lishers of v. Norwich (Bp.), [1932] 2 K. B. 
402 ; 101 L. J. K. B. 305 ; 146 L. T. 485 ; 
48 T. L. R. 253 ; 76 Sol. Jo. 165, D. C. 

54b. County court.] — The King’s Bench Division 
has jurisdiction to punish a contempt of a 
county ct. consisting in an obstruction of a 
sale under a distraint levied in pursuance 
of an order of the county ct. — R. v . Edwards, 
Ex p. Welsh Church Temporalities Comrs. 
(1933), 49 T. L. R. 383, D. C. 


Part IV. — Criminal Contempt. 

98. Add. Citation : — sub nom. Re Davies, Butson I 162. Add. Annotation : — Consd. Ambard v. A.-G. 
v. Davies, 4 T. L. R. 580. I for Trinidad & Tobago, [1936] 1 All E. R. 704. 


PART III. SECT. 2. 

25 111. .] — Cts. of Record hav© 

an inherent power of punishing in a 
summary way any act done or writing 
published, calculated to bring the ct. 
or judge into oontempt, or to lower 
its authority . — Re Tusharxanti 
Ghosh (1935), I. L. R. 63 Calc. 217.— 
IND. 

h I. J— Under Letters Patent of 

the Patna High Ct., clause 28, a Dir. 
Benoh has power to issue a rule to 
show cause against committal for 
contempt. — Re Mukli Manohar 
Prasad (1928), I. L. R. 8 Pat. 323.— 
IND. 

hi. Irish Free State .} — The High 

Ct. of Justice of tike Irish Free State 
has Jurisdiction to commit for con- 
tempt of ct. — A.-G. 9 . O 'Kelly, [1928] 
I. R. — 308. IB. 

k it .1 — The High Ct. of Madias 

as a ot. of record has jurisdiction in all 
matters of oontempt of ct. arising 
wltiifn its territorial jurisdiction, even 
it the offender happens to reside outside 
it. — R ajah v. wjihkrington (1934), 


I. L. R. 57 Mad. 831.— IND. 


k ill. .] — Non-Presidency High 

Cts. in India as Superior Cts. of Record 
have an inherent power to punish con- 
tempt of themselves & this power has 
not been taken away or in any wise 
limited by the Oontempt of Cts. Act. — 
Harkishen Lal v. R., I. L. R. 
[1937] Lah. 68.— IND. . 


k Iv. .] — The power to oommit 

for contempt of ct. was inherited by the 
High Ct. at Fort William from the 
Supreme Ct. at Fort William 8c has 
since been retained in the High Ct. 
by subsequent legislation. The juris- 
diction is tfuosi -criminal 8c has in* no 
way been affected by tbe Codes of 
Civil 8c Criminal Procedure. — O handan 
Matt. KaRNANI «. SARD ARI L AL Th APAR, 
I. L. R. [1937] 1 Cal. 315. — IND. 

fta. Supreme Court of Alberta.}— 
The Supreme Ct. of Alberta has In- 
herent jurisdiction to punish by sum- 
mary process a criminal contempt of 
ct., even though committed outside 
the courtroom . — Re Campbell Sc 
COWPRR, [1934] 8W.W.R. 593 ; 63 
c. o. c. 36 .— San. 


sb. Local judge of Supreme Court.] — 
A local judge of the Supreme Ct. has 
no power to commit for contempt 
of ct. — Re Mulholland v. Bartbch, 
Harts oh & La Flair, [1939J 2 

W. W. R. 108. — CAN. 

sd. Contempt of inferior courts.]— 
No power to punish for contempt of 
an inferior ot. now exists independently 
of the Indian Penal Code 8c tike Oon- 
tempt of Courts Act. — M aha nt Shan- 
tan and Qnt v. Mahant Basudr- 
v an and Gib (1930), 1. L. R. 52 All. 
010.— IND. 

PART IV. SECT. 1. 

97 Iv. .1 — The phrase 

“ oontempt of ot.” does not in the 
least describe the true nature of the 
class of offenoe committed, vis., inter- 
fering with tbe administration of the 
law in impeding 8c preventing the 
course of justice. Imprisonment for 
breach of interdict being in vindication 
of public law, it must not be assumed 
that an order for release will follow 
upon an apology 8c promise of obedience 
to the orders of the ct., ever though 


J.S. 


l 
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Cases 158a— 180b. English and Empire Digest Supplement, 


153a* •] — Whether the authority Sc position 

of an individual judge, or the due administra- 
tion of justice, is concerned, no wrong is 
committed by any member of the public 
who exercises freely the ordinary right of 
criticising temperately Sc fairly, in good 
faith, in private or in public, any episode in 
the administration of justice. Provided 
that members of the public abstain from 
imputing improper motives to those taking 
part in the administration of justice, Sc are 
genuinely exercising a right of criticism Sc 
not acting in malice, or attempting to impair 
the administration of justice, they are 
immune from proceedings for contempt of 
ct. — Ambard v. A.-G. fob Trinidad Sc 
Tobago, [1036] A. O. 322 ; [1930] 1 All E. R. 
704 j 105 L. J. P. 0. 72 ; 154 L. T. 010 ; 62 
T. L. R. 336 ; 80 Sol. Jo. 344, P. C. 

164a* •] — Observations on the distinction 

between legitimate criticism of a judge Sc 
such an imputation of unfairness Sc lack of 
impartiality as constitutes contempt of ct. — 
R. v . New Statesman (Editor), Ex p. 
Public Prosecutions Director (1928), 44 
T. L. R. 301, D. O. 

165a* .]— -R. u. New Statesman (Editor), 

Ex p, Public Prosecutions Director, No. 
104a, ante. 

166. Add. Annotations : — As to (1) Apld. R. v. 
New Statesman, Ex p. Public Prosecutions 
Director jl928), 44 T. L. R. 301. As to 
(2) Apld. R. v» New Statesman, Ex p. Public 
Prosecutions Director (1928), 44 T. L. R, 
301. Refd. Ambard v. A.-G. for Trinidad & 

* Tobago, [1930] 1 All E. R. 704. 

167. Add . Annotation : — Refd. R. t>. People, Ex p. 
Hobbs (1925), 69 Sol. Jo. 494. 

177a. Poster Implying that charge 

amounts to murder.] — R. v. Daily Herald 


(Editor, Printers Sc Publishers), Ex p. 
Rouse (1981)* 75 Sol. Jo* 119. 

179* Add* Annotations:— Refd. R. v. Evening 
Standard, Ex p. Public Prosecutions Director, 
R. v. Manchester Guardian, Ex p. Same, R. v. 
Daily Express, Exp* Same (1924), 40 T. L. R. 
833 ; R. o. Daily Mirror, Ex p . Smith, [1927' 
1 K. B. 845. 

179a. — R. v . “ Surrey Comet ** 

(Editor, Printer Sc Publisher), Ex p . 
Baldwin (1931), 75 SoL Jo* 311. 

179b. Results of investigations of private 

detectives.]— When an accused person is under 
arrest on a criminal charge, it Is contempt of 
ct. for the persons responsible tor conducting 
a newspaper to employ amateur detectives for 
the purpose of investigating the facts of the 
alleged crime Sc to publish the results of that 
investigation. — R. v. Evening Standard, 
Ex p. Public Prosecutions Director, 
R. v. Manchester Guardian, Ex p. Same, 
R. v. Daily Express, Ex p* Same (1924), 40 
T. L. R. 833, D. 0 

ljSOa. Charge to grand Jury.] — A charge to the grand 

t iury delivered by the Recorder of London 
in a place to which the public Sc reporters are 
admitted is a public judicial proceeding in a 
ct. of justice, of which newspapers have a 
right to publish a fair Sc accurate report. 

Consideration of the question whether or 
not a report published in a newspaper of a 
charge by the Recorder of London to the 
grand jury was a fair Sc accurate report Sc 
should be regarded as privileged. — R. v. 
Evening News, Ex p . Hobbs, [1925] 2 K, B. 
158 ; 94 L. J. K. B. 511 ; 132 L. T. 707 ; 41 
T. It. R. 291 ; 27 Cox, C. C. 704, D. O. 

180b. Anticipation of defence — Similar statement 
made by accused before arrest.] — When 
appct. was under remand on a charge of 


such apology Is accompanied by a 
statement on behalf of oomplalner that 
he no longer requires the protection 
which the origtnaiinterdlot gave him. — 
Johnson v. Grant, [10231 S. C. 789. — 
SOOT. 

97 v. .J-— Upon an application 

made to the High Ct. that the editor 
Sc the proprietor of a certain newspaper 
be pnnished for contempt of that ot. 
In publishing certain articles & letters 
in the newspaper purporting to criticise 
a decision of the HighOt. .—Held : 
the legal principles applicable In such 
a case are: (a) The High Ct. has ample 
jurisdiction to punish summarily those 
responsible for publications calculated 
to obstruct or interfere with the 
administration of Justioe, whether 
such publications take the form of 
comment referring to proceedings 
pending in the ot«* or that of unjustified 
attacks upon the members of the ot. 
in their publio capacity, (b) In the 
case of attaoks upon the ot. or its 
members, the summary remedy of fine 
or imprisonment is applied only 
where the ot. is satisfied that it is 
neoessary in the interests of the 
ordered Sc fearless a dminis tration of 
justioe, Sc where the attacks are un- 
warrantable. (<?) It is the duty of 
the ot. to protect the publio against 
every attempt to overawe or intimidate 
the ot. by insult or defamation, or to 
deter actual Sc prospective litigants 
from oomplete reliance upon the ot.’s 
adlmnistratlon of justice, id) The 
tacts forming the basis ot the criticism 
must he accurately stated. Sc the 
oritioism must be tsdr Sc not distorted 
by malice, (e) Even although the 
criticism exceeds the bounds ot fair 
comment so that other remedies of a 
dvil or criminal nature are or may be 


available, the ot will not apply the 
summary remedy unless upon the 
principles stated above. (/) In all 
oases of oontempt the ot. has power to 
act not only summarily but ex tnero 
motu. (g) Summary proceedings for 
contempt are criminal in character; 
therefore reaps, are entitled to invoke 
the principle that guilt should be 
proved beyond reasonable doubt. — R. 
v. Flbtohbr, Ex p , Kdbgh (1935), 52 
0. L. H. 248 ; 41 Argus L. R. 134 ; 8 
A. L. J. 390. — AUS. 

PART IV. SECT. 2, SUB-SECT. 10. 

■d. Disposal of subject-matter of 
action .] — There is no rule of law or 
praotloe which prevents a litigant from 
disposing of property merely because 
it u the subject-matter of the action. 
Unless some proceeding prescribed for 
the preservation of the property 
pendente lite Is availed 0 !. a party dis- 
posing of the property after the action 
nas been brought cannot be said to be 
guilty of oontempt of ot. — A ubtman Sc 
Oddson v . Bjarnason, [1932] 2 
W. W. R. 20.— CAN. 

PART IV. SECT. 3* SUB-SECT. 1. 

•p. Sending letter to judge contain- 
ing offensive references to judgment ] — 
Re Miller (1921), 54 N. sTr. 629.— 
CAN. 

PART IV. SECT. 8* SUB-SECT. 2. 

166 U. .} — A newspaper in the 

oourae of an article called a judge 
" sycophantic, ** It accused him of 
having decided a ease not according 
to the dictates of justioe but in order 
to please others : — Held : (1) the 

publication of an article referring to a 
oase which had been decided might 
amount to oontempt; (2) an arable 


scandalising a ot. or judge was a 
contempt of ot. — R. «. Saytad Habib 
(1925), I. L. R. 6 Lah. 529.— IND. 

PART IV. SECT. 3, SUB-SECT. 3.— 
A. (a). 

r I. .] — Re Smith's News- 

papers, Ltd.. Ex p . Hiqqs (1927), 28 
S. R. N. 8. W. 85.— AUS. 

— Applt. was^flned for con^empt^n 
respect of matter published by him : — 
Held : ( 1 ) there being no attack on any 
ot. or its members, there oould be no 
oontempt of ot. in respect of anything 
tending to obstruct the course of 
justioe in the absence of any pending 
proceedings to which the published 
matter oould apply; (2) there was 
nothing In the published matter which 
was calculated to prejudice the course 
of justice ; (3) the order must be set 
aside. — P orter v. R~. Ex p. Chin Man 
Yee / 1926), 37 a L. R. 438.— AUS. 

178 i. Prisoner committed far trial — 
Antecedent character of prisoner .] — 
Appct. was charged with freaking It 
entering with intent. Sc on the morning 
of the hearing of the proceedings In the 
police ct. Sc the subsequent morning 
an account of the alleged crime Sc other 
offences apparently connected there- 
with was published In a newspaper. 
Appct. was committed for trial at the 
criminal sessions The articles con- 
tained statements that the accuse 
was concerned in the oommiflsion of 
ortaMeoSSrthan that with which he 
was charged. Sc that the arrest of the 



VoL XVL — Contempt ol Court Cases 180b— 818. 


murdering his son, dafts. published, in 
addition to the formal evidence which had 
been given before the magistrates, the follow- 
ing statement “ It was suggested that he 
met his death in an accidental manner through 
the family dog. Prince, knocking over a fully 
loaded double-barrelled gun left against the 
bam door.*' On an application to commit 
defte. for contempt of ct. in publishing what 
purported to be a statement of the defence 
which would be put forward to so prejudicing 
the defence, it appeared that a similar state- 
ment had been made by the accused man 
himself to the police before his arrest: — 
Held: in the circumstances the statement 
complained of did not come within the 
mischief against which proceedings for con- 
tempt were directed. — ft. v. News of the 
Would, Editor, Printers to Publishers, 
Ex p . Kitchen (1932), 48 T. L. R. 234 ; 76 
Sol. Jo. 147, D. O. 

182a. Publication o! statement that money paid 
Into court — Libel action against newspaper — 
Libel Act, 1845 (o. 75), s. 2.]— (1) The 
amount of a payment into ct. by deft, under 
Libel Act, 1845 (o. 75), s. 2, amending Libel 
Act, 1843 (o. 96), s. 2, is not to be com- 
municated to the jury, &, where money has 
been so paid in, it is contempt of ct. to 
publish before the trial a statement that a 
particular sum has been paid by deft, to 
pltf.’s solr., inasmuch as the publication of 
such a statement is calculated to prejudice 
the fair trial of the action. 


(2) In such a case the proper procedure 
to be adopted by deft., who alleges that 
pending the trial of the action pltf. has been 



by notice of motion in the action. — R. v. 
Wealdstone News & Harrow News 
(Editor, Printer & Publisher), Harley v. 
Sholl (1925), 41 T. L. R. 508 ; 69 Sol. Jo. 
642, D. O. 

188a. Caption of news film.] — During a procession 
in London, in which the King was riding, a 
revolver fell close to His Majesty's horse. 
It appeared that it was either thrown by or 
knocked out of the hand of a man who was 
subsequently charged with being in unlawful 
possession of firearms. A news film of the 
man's arrest was shown with the caption 
“ Attempt on tho King’s life ” : — Held : the 
caption was liable to prejudice the accused's 
fair trial A was a contempt of ct. — R. v. 
Hutchison, Ex p . McMahon, [1936] 2 All 
B. R. 1514 ; 155 L. T. 465 ; 80 Sol. Jo. 723. 

190# Add, Annotations.* — Aa to (1) Apld. R. v. 
Wealdstone News A Harrow News, Harley 
o. Sholl (1925), 41 T. L. R. 508. Aa to (1) 
Consd. Be William Thomas Shipping Co., 
Dillon (H. W.) A Sons, Ltd. v. The Co., Re 
Thomas (Sir Robert), [1980] 2 Oh. 368 ; R. 


v. Daily Herald, Ex p. Rouse (1931), 75 Sol. 
Jo 119. Apld, R. v. News of the World, 
Editor, Printers to Publishers, Ex p. Kitchen 
(1932), 48 T. L. R. 234 ; R. v. Daily Worker 
(Proprietor, Printer to Publishers), Ex p. 
Goulding, R. v. Star, Daily Telegraph to New 
Leader ^Proprietor, Printer to Publishers), 
Ex p. Goulding (1934), 78 Sol. Jo. 860. 
Consd. Haskell to Chambers, Ltd. v. Hudson, 
Dodsworth to Co., R. v. Hudson, Ex p. 
Gaskell to Chambers, Ltd., [1936] 2 K. B 
595 ; R. v. Associated Newspapers, Ltd., Ex p . 
Beyers, R. v. Co-operative Press, Ltd., Ex p. 
Beyers, R. v. Daily Sketch to Sunday Graphic, 
Ex p . Beyers (1936), 80 Sol. Jo. 247. Raid. 
R. v. Evening Standard, Ex p. Public Pro- 
secutions Director, R. v. Manchester 
Guardian, Ex p. Same, R. v. Daily Express, 
Ex p . Same (1924), 40 T. L. R. 833 ; R. v. 
People, Ex p. Hobbs (1925), 69 Sol. Jo. 494 ; R. 
c. Daily Mirror, Ex p. Smith, [1927] 1 K. B. 
845 ; R. v. Daily Mail, Ex p. Factor (1928), 44 
T. L. R. 303. As to (2) Consd. Re William 
Thomas Shipping Co., Dillon (H. W.) to Sons, 
Ltd. v. The Co., Re Thomas, (1980] 2 Ch. 368. 

192a. J — A publication made with the 

clear intention or prejudicing the fair trial 
of an issue pending before a ct. is obviously 
a contempt of ct., to will be punished as such. 
But where the ct. is satisfied that there was 
no such intention to yet the publication might 
prejudice a pending trial, the ct. will, in 
considering whether a writ of attachment 
should issue, take into account the circum- 
stances of the case, to no attachment will be 
granted unless ( inter alia) the ct. is satisfied 
that the pending proceeding is a genuine 
proceeding, brought to intended to be 

S rosecutea to effect its avowed purpose. — 
l. v. Daily Mail (Editor), Ex p . Factor 
(1928), 44 T. L. R. 303, D. O. 

197a. .] — R. v. Associated Newspapers, 

Ltd., Ex p. Beyers, R. v. Co-operative 
Press, Ltd., Ex p. Beyers, R. v. Daily 
Sketch to Sunday Graphic, Ex p . Beyers 
(1936), 80 Sol. Jo. 247, D. C. 

200. Add . Annotations : — Refd. R. v. Daily Mail* 
Ex p. Factor (1928), 44 T. L. R. 303 ; 
Re William Thomas Shipping Co., Dillon 
(H. W.) to Sons, Ltd. v. The Co., Re Thomas 
(Sir Robert), [1930] 2 Oh. 368. 

204a. .]— R. v. “ Daily Worker” (Pro- 

prietor, Printer to Publishers), Ex p. 
Goulding, R. v. " Star,” u Daily Tele- 
graph ” to “ New Leader ” (Editors, 
Printers to Publishers), Ex p. Goulding 
(1984), 78 Sol. Jo. 860, D. 0. 

204b. .] — R. v . Barry, Rx p. Grey 

(1939), 83 Sol. Jo. 872, D. O. 

211. Add. Annotation : — Consd. Re William 
Thomas Shipping Co., Dillon (H. W.) to 
Sons, Ltd. v. The Co., Re Thomas (Sir 
Robert), [1930] 2 Oh. 368. 


PART IV. SECT. 


8. SUB-SECT. 8.— 
OUi. 


-.] — R. t>. McXnboy, 
(1918). 32 W. L. B. 
V. R. 846.— CAN, 

188 ItL -J — MXB2DXN Bwt* 

awnia Oo., Ltd. ». Walters. Re Laws 
<1|1£^8|0. W. N. 87 ; 84 O. L. R. 

198 It. ’ .J— The ct. will 

not in tenoral punish m a contempt 
a fslr A accurate newspaper report 
°f Futile judicial proceedings, even 
though mob report be likely to pre- 


judice one of the parties to each pro- 
ceedings . — Re Consolidated Press, 
Ltd., Ex p . Tersill (1987), 37 8. R. 
N. S. W. 255 ; 54 N. S. W. W. N. 
106.— AUS. 

198 v. .) — The publication of 

oommente on a case pending trial in 
a oL amounts to contempt of ct., If 
the comments an snob as an likely 
to prejudice the administration of 
justice in the oaee. — R. v. Mauno Tin 
Saw (1987). I. L. R. 0 Ban. 39. — IND. 

194 L — Oration of prejudice 
essence of offenoe ,} — A contempt of ct. 


which tends to prejudioe the interest 
of a litigant In pending litigation is 
criminal contempt.— Re Campbell ec 
Oowpeb, (10841 3 W. W. R. 583 ; 63 
O. C. O. 36.— CAN. 

if. Charge under sect. 207 (b ) — 
Newspaper article on mob ride.]— A 
newspaper article attacking mob role 
held not to amount to contempt of 
ct. because a deft, stands charged with 
an offence under sect. 297 (o) of the 
Criminal Code.— R. t>. Wallbbidge, 
(193614 D. L. R. 370 ; O. R. 482: 67 
Can. 6. O. 80 : 6 F. L. J. (Can.) 53.— 
CAN. 
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224a. Appointment ol receiver for 

debenture holders.] — Contempt of ot. may 
include conduct which, while it cannot 
directly influence a judge's mind, is calcu- 
lated to affect the conduct of parties to pro- 
ceedings, A the ct.’s jurisdiction to commit 
for contempt is not confined to cases in which 
its orders may directly be affected. 

On the application of pltfs. in a debenture 
holders’ action, a receiver of the shipping co. 
was appointed on the ground of Jeopardy. 
A director of a co. which managed the 
shipping co.’s business, who was also a 
guarantor of debentures issued by the 
shipping co., authorised newspapers to 
publish interviews in which he adversely 
criticized the conduct of pltfs. in having 
obtained the appointment of a receiver, & 
he further stated that by bo doing they had 
“ smashed the goodwill Sc organisation of the 
business in a day ” Sc that “ no one in shipping 
circles can understand this line of conduct.” 
The interviews did not state that the appoint- 
ment was on the ground of jeopardy or that, 
as ^&s the fact, the co. could not continue to 
carry on business unless money was im- 
mediately found. On a motion by pltfs. for 
an order to commit the director, Sc also the 
managing editor Sc the owners Sc publishers 
♦ of the newspapers : — Held : the publication 
of injurious misrepresentations concerning 
parties to proceedings in relation to those 
proceedings may amount to contempt of 
ct., because it may cause those parties to 
discontinue or to compromise, Sc because it 
may deter persons with good causes of action 
from coming to the ct„ Sc is thus likely to 
affect the oourse of justice. — Re William 
Thomas Shipping Oo., Ltd., Dillon 
(H. W.) Sc Sons, Ltd. v. The Co., Re 
Thomas (Sib Robert), [1930] 2 Ch. 368 ; 
99 L. J. Ch. 600 ; 144 L. T. 104. 

Annotation : — Reid. Gaskell & Chambers. Ltd. v. Hudson, 
Dodsworth & Co., R. e. Hudson. Ex p. Gaakoll & Chambers, 
Ltd., 11930] 3 K. B. 595. 

224b. Appeal against Clearance Order.] 

— Re South Shields (Thames Street) 
Clearance Order, 1931 (1932), 173 L. T. Jo. 
76, D. C. 

231a. Report of speech by head of foreign 

state.] — State op Spain v. Chancery Lane 
Safe Deposit Sc Offices Co., Ltd., De 
Reding, Re Application of , De Reding v. 
Dawson (1939), 83 Sol. Jo. 477. 

234. Add. Annotation : — Refd. R. v. Daily Mail, 
Em p. Factor (1928). 44 T. L. R. 303. 


286. Add. Annotation : — Dbtd. R. v . Payne, [1896] 

1 Q. B. 677. In my opinion, in some 
instances, the cts. have gone rather too far 
(Lord Russell, O.J.). 

267a. .} — Mull ard Radio Valve Oo., 

Ltd. v . Rothermel Corpn., Ltd. (1933), 61 
R. P. C. 1. 

270. Add. Annotation : — Refd. Gaskell Sc 

Chambers, Ltd. v. Hudson, Dodsworth Sc Co., 
R. v. Hudson, Ex p. Gaskell Sc Chambers, 
Ltd., [1936] 2 K. B. 696. 

271. Add. Annotation: — Refd. Gaskell Sc 

Chambers, Ltd. v. Hudson, Dodsworth Sc 
Co., R. v. Hudson, Em p. Gaskell Sc Chambers. 
Ltd., [1930] 2 K. B. 696. 

274. Add. Annotation : — Refd. Re William Thomas 
Shipping Co., Dillon (H. W.) Sc Sons, Ltd. 
v. The Co., Re Thomas (Sir Robert), [1930] 

2 Ch. 308. 

274a. .] — Pltfs. were manufacturers of 

apparatus for conveying beer from cellar to 
bar in hotels Sc public-houses, Sc defts. were 
competing manufacturers of different ap- 
. paratus for the same purpose. Pltfs. brought 

an action against defts. alleging that defts. 
had caused to be published to brewers letters 
disparaging pltfs.’ said apparatus. Sc that 

E ltfs. had thereby been prejudiced in their 
usiness, Sc claiming damages Sc an injunction. 
A circular letter, purporting to be issued by 
defts., was thereupon published to certain 
brewers which enclosed a copy of pltfs.* 
statement of claim, Sc contained further 
adverse references to apparatus of the kind 
manufactured by pltfs., Sc a statement that 
defts. intended “ to contest this ‘ cock Sc 
bull ' claim to the uttermost degree.” It 
appeared that the circular letter Sc the 
enclosed copies of the statement of claim had 
been sent out by the publicity agent of defts. 
without their knowledge. On behalf of 
pltfs., a motion was made in the action for a 
writ of attachment against defts. for con- 
tempt of ct. in publishing the statement of 
claim Sc the covering circular letter. Sc an 
order nisi was obtained for a similar writ 
against the publicity agent for circulating these 
documents, on the ground that his doing so 
was calculated to prejudice the fair trial of 
the action. The agent stated that in doing 
what he had done he had no intention of 
prejudicing the fair trial of the action. Sc 
that if he had acted improperly he made his 
apologies to the ct. : — Held : the motion 
against defts. should be dismissed. Sc in the 


PART IV. SECT. 3. SUB-SECT. 8.— 
A. (d) li. 

. tin. Charge of dishonesty against 
director — Pending trial of misfeasance 
summons. }— Newspaper article charg- 
ing deft, with dishonesty pending trial 
ol a misfeasance summons in bkpcy. 
held, a oontempt. — Re R. v. Solloway, 
Ex p. Chalmers, [1930] 4 D. L. R. 
321 ; O. R. 469 ; 67 Gan. 0. C. 77.-— 
CAN. 

PART IV. SECT. 8, SUB-SECT. 3.— 
A. (d) tv. 

ii). General rule. l—A newspaper may 
not, In the guise of reporting publto 
juciiolal proceedings. Indicate the 
writer's own opinion of the demeanour 
of a witness & bo comment on that 
demeanour. — A.-G.e. Davidson, [1925] 
N. Z. L. R. 849.— N.Z. 

PART IV. SECT. 8, SUB-SECT. 8.- 

e 1. LiahO$*o/ 

printer cannot eecape 
alleg ing a contract with the owner of 




the press that he was not to be 

responsible for the contents of the 

publications. — R. e. Mauno Tin Saw 
(1927), I. L. R. 0 Ran. 39.— IND. 

PART IV. SECT, 8. SUB-SECT. 8.— B. 

si. Pending proceedings relating to 

patent — Advertisement of other success- 

ful proceedings — No reference to patent .] 
— M. was pltf. in actions concerning 

the infringement of a patent pending 

in the Supreme Ct. against a number 

of ladles' hairdressers. Reap., News, 
Ltd., inserted a paragraph in Its daily 

newspaper. The News , stating that M. 

had issued writs for the purpose of 

protecting the patent rights claimed 

by him. Some days later M. inserted 
an advertisement in The News which 
stated that hairdressers in South 
Afrtoa had taken proceedings there 
against M., which had terminated 
by a decision in M.'s favour. The 
adverttsenient contained no reference 
to a patent prooess : — Held : as the 
advertisement oontained no reference 

4 


to the litigation before the ot., there 
was no basis for alleging a contempt or 
that the advertisement oontained any 
matter calculated to prejudice the 
proper trial of the actions. — R. v. 
Maedeb, Re News, Ltd. & Bonnet, 
[1936] S. A. S. R. 200.— AUS. 

PART IV. SECT. 3, SUB-SECT. 3.— C. 

tm. Will .] — The publication, as an 
advertisement, by a newspaper of the 
copy of a will, with the knowledge that 
the will was being propounded by one 
party & impugned by the other In a 
pending suit, the object of the publica- 
tion obviously being to create an 
atmosphere in favour of the will Sc 
adverse to the contesting party by 
“ the public believe in the 
sxtoe 8c genuineness of the will, 
calculated to interfere with the 
fair administration of justice 8c 
amounted to a contempt of ot. — Guhu 
Oharan Prasad v. Baburao Vishnu 
Parawcar (1931), I. L. R. 53 AliltlS. 
—IND. 
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circumstances the order nisi against the 
publicity agent should also be discharged. — 
Gaskbll A Chambers, Ltd. v . Hudson, 
Dodsworth A Oo., B. v. Hudson, Ex p . 
Gaskell A Chambers, Ltd., [19361 2 K. B. 
696 ; 106 L. J. K. B. 734 ; 165 L. T. 607 ; 80 
Sol. Jo. 721, D. 0. 

.Annotation : — Reid. State of Spain v. Chancery Lane Safe 
Deposit & Offices Co., Do Reding, De Reding v. Dawson 
(1939), 83 Sol. Jo. 477. 

274b. With names of parties.]— R. v. Fitz- 

huqh, Ex p. Livingston (1937), 81 Sol. Jo. 
258, O. C. 

283a. Photograph of prisoner — Identity in issue.] 
— It is a contempt of ct. in a newspaper to 
publish the photograph of a person charged 
with a criminal offence, where it is reasonably 
clear that the question of the identity of 
accused with the criminal has arisen or may 
arise, A such publication is calculated to 
prejudice a fair trial. — B. v. Daily Mirror, 
Ex p . Smith, [1027] 1 K. B. 845 ; sub nom . 
B. v. 44 Daily Mirror ” (Editor & Pro- 
prietors), B. v . 44 Daily Mail ” (Editor A 
Proprietors), Ex p. Smith, 96 L. J. K. B. 
352 ; 136 L. T. 639 ; 43 T. L. B. 254 ; 28 
Cox. O. O. 324. 

Annotation : — Reid. R. v. Lawson, Ex p. Nodder (1937), 81 
Sol. Jo. 280. 

283b. Identity not in issue.] — R. v. Lawson, 

Ex p. Nodder (1937), 81 Sol. Jo. 280, D. C. 

298a. Advertisement misrepresenting result of 
proceedings.] — Gillette Safety Razor Co. 
v . Gamage (A. W.), Ltd. (1906), 24 

R. P. O. 1. 

Annotation: — Reid. St. Mungo Manufacturing Oo. ». Hutohl- 
•on Main (1908), 25 R. P. O. 356. 

301. Add. Annotations : — As to ( 1) Consd. McPher- 
son v. McPherson, [1936] A. C. 177. Refd* 
Greenway v. A.-G. (1927), 44 T. L. R. 124. 
As to (2) Consd. Re A. B.’s Petn. (1927), 97 
L. J. P. 104. As to (6) Refd. Hearts of Oak 
Assurance Co. v. A.-G. (1931), 47 T. L. R. 679. 

341. Add. Annotation : — N.F. R. v. Jones, Ex p. 
McVittie, [1931] 1 K. B. 664. 

341a. .] — Pltf. obtained judgment in a 

county ct. against deft, for a sum of money 
& costs, & an appeal to the Div. Ct. by deft, 
was dismissed with costs. Pltf.’s solr. 
made various but futile efforts to obtain the 
fruite of the judgment. Deft, disobeyed a 
bkpoy. notice A an order for payment of the 


judgment debt A costs by instalments. 
Several judgment summonses were obtained 
against deft., but deft, evaded service of 
them. Eventually pltf.’s solr. served deft, 
with a judgment summons within the 
precincts of a ct. of justice where deft, was 
waiting for a case, in which he was pltf., to 
be called on. Deft, applied for a writ of 
attachment against pltr.’s solr. for contempt 
of ct. in so doing : — Held : in the circum- 
stances, no contempt had been committed 
A the rule must be discharged. 

The rule laid down in Cole v. HatoJcins , 
No. 341, that the serving of process upon 
a party attending his cause in ct. was a con- 
tempt of ct. is now obsolete. — B. v. Jones, 
Exp. MoVrmE, [1981] 1 K. B. 864; 100 
L. J. K. B. 193 ; 144 L. T. 597. 

343a. Order for distress for tithe — Obstruction of 
sale.] — B. v. Edwards, Exp. Welsh Church 
Temporalities Comrs., No. 54b, ants . 

351a. Dissuading witness from giving evidence.] — 
The ct. refused to grant an attachment 
against deft, for an attempt to persuade a 
material witness for pltf. not to give evidence 
at the trial, it not being shown that the 
witness was prevented from being sub- 
poenaed by means of deft.’s interference. — 
Schlesinger v. Flersheim (1846), 2 Dow. 
A L. 737 ; 14 L. J. Q. B. 97 ; 4 L. T. O. S. 
840 ; 9 Jur. 282. 

377. Add. Annotation : — Refd. Apted v. Apfced A 
Bliss, [1930] P. 246. 

878. Add. Annotation : — Refd. Apted v . Apted A 
Bliss, [1930] P. 246. 

386. Add. Annotation : — Refd. Apted v. Apted & 
Bliss, [1930] P. 246. 

389. Add. Annotation : — Refd. Apted v. Apted A 
Bliss, [1930] P. 246. 

898a. Exercise of discretion sought by petitioner 
In divorce — Effect of suppression of facts or 
false statement.] — A party to a divorce pro- 
ceeding who is asking to have the discretion 
of the ct. exercised, A who in doing so acts 
in such a manner as to obstruct or divert the 
course of justice is guilty of a contempt of ct. 
& liable to its consequences. — Apted v. 
Apted A Bliss, [1930] P. 246 ; 99 L. J. P. 
73 ; 143 L. T. 363 ; 46 T. L. B. 466 ; 74 
Sol. Jo. 338. 


PART IV. SECT. 3. SUB-SECT. 3.— D. 

•o. Misleading headlines.] — Garbled 
& misleading headlines in a newspaper, 
amounting to a criticism of the pro- 
secution's case in the guise of a sum- 
mary of the proceedings in eta. calcu- 
lated to produce an atmosphere of 
prejudioe in which the proceedings go 
on, is contempt of ot. — B engal 
Governor in Council v. Tubhar- 
Rantj Ghosh (1932), 1. L. R. 60 Calc. 
60S.— IND. 


PART IV. SECT. 3, SUB-SECT. 8. — E. 
„ 288a I. Photograph of prisoner — 
Identity in issue.}— ft is a grave con- 
tempt of ot. to publish in a newspaper 
before trial the photograph of a person 
charged with a criminal offence, where 
it should hare been apparent to the 
mind ot any reasonable person that 
the necessity, or possible neoessity, 
of proof of identity of the accused 
Person with the criminal has arisen or 
may arise, A such publication Is cal- 
culated to prejudice a fair trial.— 
A.-G. v. Tones, 11934] N. Z. h. R. 141. 
— N.Z. 

288a II. The test to be 

applied In order to determine whether 


the publication of the photograph of 
an accused person, in such a way as 
to state or suggest that it is he wbo Is 
accused, is a contempt of ct. calling 
for summary action, is to see whether, 
as at the time when the photograph 
was published, there was a likelihood 
that the identity of the accused would 
come in Question in some aspect of the 
case, so that the publication of the 
photograph would be ^likely to pre- 
judice a fair trial. If the ct. Is satis- 
fied, beyond reasonable doubt, that 
there was such a likelihood, a case for 
intervention is made . out. The 

a ueetion is not whether, on the facts 
ben known, a defence based on 
identity is likely to be successful or 
likely to be set up : it Is whether it is 
not reasonably probable that Identity 
may come in question. — Re Consoli- 
dated Press, Vm^Exp. Auld (1936), 
36 8. R. N. 8. W. 596; 63 N. S. 
W. W. N. 2<}6. — AUS. 


PART IV. SECT. 8, SUB-SECT. 4. 

sr. Neoessity for interference with 
administration of justice.}-— It is con- 
tempt of ot. to publish an article in a 

— - n tbg pro- 


ceedings in a pending criminal prosecu- 
tion or civil action ; but the summary 
jurisdiction possessed by a High Ct., 
to punish tor contempt, ought only to 
be exercised when It is probable that 
the publication will substantially Inter- 
fere with the due administration of 

i uatioe. — T he Government Advocate. 
lURifA v. Sava Skin (1929), I. L. R. 7 
Ran. 844.— IND. 

PART IV. SECT. 5, SUB-SECT. 1. 
si. Serving subpoena ad ted. on 
party attending proceedings.] — Ser- 

vice within the precincts of a cfc. of 
justice of a subpoena ad testificandum 
upon a party attending his cause in 
ct. does not constitute a contempt of 
ct. — Re Tolb, Ex p. Toj.b (1933), 50 
N. S. W. W. N. 216.— AUS. 


PART IV. SECT. 6, SUB-SECT. 4. 

•m. Barristers — Slander tending to 
embarrass conduct of case.] — Aspersions 
cast upon an advocate, with reference 
to the conduct of his case, which tends 
to embarrass him in the further con- 
duct of his client's oase is contempt of 

ct. — AN ANT ALAI SlNGHA V. WATSON 

(1930), I. L. R. 58 Calc. 884. — DID. 
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Part V. — Contempt in Procedure. 


401. Add. Annotation: — As to (2) Coned. Gower 
v. Gower, [1088] P. 100. 

406a* .1 — Owen v. Pritchard, [1870] W. N. 

147 5 8 Char. Pr. Cas. 807. 

406b. .]— Ranbom v. Boyd, [1877] W. N. 236. 

420a. Consent order — Breach of soheduled 

terms.] — There is a distinction between a case 
where there is in the body of an order an 
express direction or undertaking, & a case 
where the ct. is merely staying an action on 
terms which the parties have agreed, & only 
keeping the action alive for the purpose of 
enforcing those terms. In the fatter case 
the terms are not an order of the ct. capable 
of being enforced by proceedings for con- 


tempt, but must be enforced by an action 
for specific performance of the terms or for 
an injunction to restrain breach of the terms, 
followed by proceedings for contempt in the 
event of further breach, while in the former 
case contempt proceedings can be launched 
forthwith on breach. — Dashwood v. Dash- 
• wood (1927), 71 Sol. Jo. 911. 

482. Add the following paragraph : — 

The proper course was for an order, to be 
made, under R. S. €., Ord. 87, r. 13, before 
the writ of attachment was issued. 

484. Add. Annotation : — Consd. Cotton v. Heyl, 
[1930] 1 Oh. 510. 


Part VI. — Attachment 

487. Add. Annotation .-—-Reid. Be Carroll, [1981] 

1 K.«B. 817. 

624* Add. Annotation: — Refd. Brendon v. Spiro» 
[1987] 2 All B. R. 496. 

528a* MXist be order to do an act*] — Pltf. co., which 
had transferred certain shares in another co. 

•to deft. co. upon certain terms, brought an 
action against deft. co. in c rder to recover a 
certain proportion of those shares, & obtained 
an order against deft. co. for the “ return ” 
of those shares within fourteen days of the 
date of the order. That order was not 
• served upon deft. co. or its directors until 
the lapse of six weeks from the date of the 
order. The copy of the order which was 
served upon deft. co. & upon its directors 
did not have indorsed upon it, as required 
by R. S. O., Ord. 41, r. 5, a memorandum 
stating the penal consequences of disobedience 
to the order. Deft. co. having failed to 
comply with the order pltf. co. sought to 
enforce the order by attachment of two of 
the directors of deft. co. under R. S. C., 

Ord. 41, r. 81: — Held: (1) the judgment 


and Committal. 

or order tor the “ return ” of the shares was 
not a judgment or order to do an act & 
therefore could not be enforced by attach- 
ment ; (2) the order was unenforceable also, 
because it was not served on deft* co. or its 
directors until after the expiration of the 
time limited by the order for the “ return ” 
of the shares ; (3) the order could not be 
enforced by attachment of the directors of 
deft, co., because they had not been served 
with a copy of the order indorsed with a 
memorandum as to the penal consequences 
of disobedience, as required by R. S. 0., Ord. 
41, r. 5. — Iberian Trust, Ltd. v. Founders 
Trust & Investment Oo., Ltd., [1932] 2 
K.B.87; 101 L. J. K. B. 701 ; 147L.T. 399; 
48 T. L. R. 292 ; 70 Sol. Jo. 249. 

536* Add. Annotation: — As to (2) Consd* Burrowes 
v. Burrowes (1929), 141 L. T. 201. 

587. Add. Annotation : — Refd. Iberian Trust, Ltd. 
v. Founders Trust & Investment Co. (1932), 
* 48 T. L. R. 292. 

564* Add. Annotation : — Refd. Iberian Trust, Ltd. 


PART V. SECT. 


P. 1. S 
B. 00. 


SUB-SECT. 1,~ 


st. Discretion of court to commit — 
Party unable to obey order .] — Where a 
party oould neither he said to have 
refused nor neglected to oomply with 
an order of the ot. : — Held : he waa 
not guilty of contempt. — R. v. Otty, 
Em p. Roberts, R. v. White. Ex p. 
Roberts (1993), 60 N. B. R. 401, 411. 
—CAN. 

PART V. SECT. 1, SUB-SECT. 2. 

tv. Cotta expanse* by husband 
respondent .] — An order requiring the 
husband, reap, in a divorce cause, to 
lodge money in ot. to cover costs Sc 
expenses, or to give a bond there- 
for, is an order for the payment of 
money within sect. 9 of Arrest Sc 
Imprisonment for Debt Act, R. S. B. O., 
1934. — Humber v. Humber. [1986] 2 
W. W. R, 414 ; 60 B. O. R. 427,— CAN. 


PART V* SECT. 2, SUB-SECT. 1. 

si* Disobedience must be by party to 
whom order addressed .] — If A. is pro- 
hibited from doing an aot, B. Sc O. 
cannot be oommitted for contempt in 
doing the aot unless they are assisting 
or aiding A. — Babbel's Lunch, Ltd. 

a a a ’aJifi&ui. 0 - ^ sw ‘ « 


PART V. SECT. 2, SUB-SECT. 8.— K. 

•w. To hand over papers — By one 
solicitor to another — Offer to comply 
subject to condition.] — A solr. was 
ordered by the ot. to hand over papers 
to another solr. Sc failed to do so : — 
Held : guilty of oontempt. 

An oiler was made to hand over 
subject to oertain specified conditions : 
— Held: a refusal of this offer was 
Justified. — Re Bryant, Isard Sc Co., 
Langley, [1924] 1 D. L. R. 49. — 

sx. To refrain from interference with 
business .] — Cumberland Railway Sc 
Goal Oo. e. MoDouoall (N. 8.) (1911), 
9B.LR. 289. — CAN* 

sy. To re-irwest money — In purchase 
of house— Registration in specified 
names.}— An order made in a divorce 
action commanded reap., in the event 
of his selling his residue, to reinvest 
the purohaae-moneys “ immediately •• 
in the purchase of a new home Sc to 

■ ja the Joint names of the 


_ guardian 8c reap, in trust for his 

children : — Held : the failure of reap, 
to oomply with the terms of the order 
as to the registration of the new home 
In which he had Invested the prooeeds 
ot the sale of the home referred to in 
the order constituted a oontempt of 
ot. which under its inherent powers 


applicable Divorce rules did not con- 
tain any provision similar to sect. 79 
or sect. 97 of the present ^ Divorce 
rules. — Midgley v. midgley (B. C,), 
[1929] 3 W. W. R. 121.— CAN. 

sz. Order forbidding picketing .) — 
Employees who disobey an injunction 
forbidding picketing are guilty of 
oontempt. — Bassel'b Lunch, Ltd. v. 
Kick , Q936] 4 D. L. R. 100: O. R. 
446 ; 67 Can. O. O. 131. — GAN. 

so. .] — On a motion for an order 

that reaps., not parties to the action, 
be oommitted for contempt in aiding Sc 
abetting a breach of an injunction 
against besetting 6c watching pltf.’s 
premises : — Held : the order should 
go. — Tsang v. Local No. 016, Hotel 
Sc Restaurant Employees Inter- 
national Alliance, He Nutt all Sc 
Tomohux, [19373 3 W. W. R. 621.—? 
GAN. 

PART VI. SECT. 8. 

688 L Not limited company— Fine 
appr o pr i ate remedy.}— Held : although 
tine ot. cannot order the issue of a writ 
of attachment against a limited oo. for 
oontempt of ct., it can, where it Is 
satisfied that a oontempt has been 
committed, inflict the appropriate 
punishment, namely, order the co. to 
pay a fine. — C anadian General 
Elbotrio Oo., Ltd. v. Toronto 
Eleotbio Oo.. Ltd., (19861 

Ex, OE. 16. — CAM. 




VoL XVL — Contempt of Court. Cases 584— 1071ft. 


t>. Founders Trust Sc Investment Co. (1932), 
48 T. 1m R. 292. 

582. Add the following para. : — 

But where such an injunction has been 
granted, it ought, in the absence of un- 
necessary delay, to be obeyed until the motion 
is substantially disposed of upon the merits. 

607. Add. Annotation : — Refd. Oapron v. Oapron, 
[1927] P. 248. 

831ft Add. Annotation : — Refd. Iberian Trust, Ltd. 
v. Founders Trust Sc Investment Co. (1932), 
48 T. 1m R. 292. 

681a. .] — Iberian Trust, Ltd. v. 

Founders Trust Sc Investment Co., Ltd., 

No. 528a, ante . 

689a. Not enforceable by attachment.] — 

Iberian Trust, Ltd. v . Founders Trust Sc 
Investment Co., Ltd., No. 528a, ante . 

898. Citations : — For “3 Bing. 223; 11 Moore, 
0. P. 65 i 4 L. J. O. S.O. P. 57 ; 130 E. R. 
498 ” read “ 8 Bing. 223 ; 130 E. R. 498 ; 
sub nom. Thorpe v. Gisbourne, 11 Moore, 
0. P* 65 ; 4 L. J. O. S. C. P. 57.” 

709. Add. Annotation: — Folld. R. v. Wealdstone 
News Sc Harrow News, Harley v. Sholl (1925), 
41 T. L, R. 608. 

709a. •] — R. v. Wealdstone News Sc Harrow 

News (Editor, Printer Sc Publisher), 
Harley v. Sholl, No. 182a, ante . 

710. Add. Annotation: — As to (1) Refd. Shrager 
v. Dighton, [1924] 1 K. B. 274. 

778a. Substituted service — When ordered .] — Re A 
Solicitor, [1892] W. N. 22 ; 36 Sol. Jo. 271. 

781a. On former clerk — At place where solicitor’s 
name on door.] — Held : the service was not 
sufficient. — Bragg v. Hatohard (1858), 28 
L. J. Ex. 85 ; sub nom. Re Bragg Sc 
Hatohard, 32 L. T. O. S. 132. 

882a. Court of first instance — Enforcement of 
order of Court of Appeal.] — The appropriate 
ct. of first instance is the proper tribunal to 


enforce injunctions granted by the Ot. of 
Appeal. — Pott v. Stuteley, [1935] W. N. 
140 ; 180 L. T. Jo. 118 ; 8 L. Jo. 134. 

894. Add. Annotation: — As to (1) Refd. R. v. 
Central Criminal Court JJ., Ex p . L. O. 0., 
[1925] 2 K. B. 48. 


Sub-sect. 7. — Second Order. 

(Vol. XVI., p. 75.) 

928a. First not executed — Whether second Irre- 
gular.] — It is no objection to the regularity of a 
writ of attachment that another similar 
writ has previously issued against the same 
party, but which has not been acted on. — 
Andrews v. Walton (1845), 1 Ph. 619 ; 41 
E. R. 768. 

981a. Irregularity of attachment.] — Re 

Bevan Sc Girling (1863), 12 W. R. 196, L. JJ. 

950a. Accused already In custody — Need not be 
brought into court.] — It is not necessary to 
bring up a party who is in custody for non- 
payment of costs. — Oldfield v. Corbett 
(1849), 12 Beav. 91 ; 50 E. R. 995. 

1005. Add. Annotation :— Consd. Ambard v. A.-G. 
for Trinidad Sc Tobago, [1936] 1 All E. R. 
704. 

1089a. .1 — After an order for a 

writ of attachment had been made against 
a soir. in default further time was given by 
• his client, the creditor, on part payment 
being made. On further default the writ was 
executed, Sc the solr. imprisoned : — Held : 
the right to enforce the writ had not been 
waived. — Re A Solicitor (1895), 64 L. J. Oh. 
894. 

1071a. Deposit of permit or passport In court — 
Imprisonment for taking Infant out of Juris- 
diction.]— Ad ami v. Ad ami (1929), 73 Sol. Jo. 
557. 


PART VL SECT. 5, SUB-SEOT. 3.— 
B. (a) ii. 

574 i. General rule — Notice sufficient 
without service .] — If a person enjoined 
by a prohibitory injunction becomes 
aware without personal service of the 
existence of the order & nevertheless 
commits a fault, he is just as liable to 
attachment as if he had been personally 
served. — Elliott v. Appleton (1023), 
19 Tas. L. R. 20.— AUS. 


PART VI. SECT. 5, SUB-SECT. 5.— C. 

897 iv. .1 — On an applica- 

tion by notice of motion for committal 
for an alleged contempt of ct. by 
publishing 1 an article in a newspaper, 
it was shown that a spaoe of over three 
months had elapsed between the 
publication Sc the motion : — Held : the 
jurisdiction of the ct. should not be 
exercised on notice of motion. — R. v. 
Joyce, Ex p. Poet Pouts Corpn., 
[1980] 8. A. S. R. 50.— AUS. 

s L Disobedience by sheriff .] — 

plication to commit the sheriff 


An appll ___ 

for not paying a sum of money into 
i ordered by " * 


ot. as or&eredTry a Judgment must be 
made promptly. — Ovkrn v. Strand 
(No. 2), [1988] 3 W. W. R. 85 ; 4 D. L. R. 
541 ; 47 B. O. SL 88.— CAN. 

PART VL SECT. 5, SUB-SEOT. S. 

p t . ] — Before on order for 

pommlttal for oontempt will be made 
for failing to carry out an undertaking 
given the ot. there must be the clearest 
evidence that there has been an actual 


breach of tho undertaking. — L owe 
Chong v. Gilmore, [1938] 3 w. W. R. 
595 ; 51 B. C. R. 157.— CAN. 

PART V SECT. 6, SUB-SECT. 4. 
sz. Direction to issue vorU of 
attachment may be to clerk of Supreme 
Court — Writ to be entitled in Supreme 
Court .1 — Re Drought Area Relief 
Act, Snowden v. Baker, [1922] 3 
W. W. R. 1002.— CAN. 

PART VI. SECT. 7, SUB-SECT. 8. 
974 1. Attachment — Whether sheriff 
can take bail — Before return of writ. ] — 
Lane v. Ejngsmill (1850), 6 U. 0. R. 
579.— CAN. 

PART VL SECT. 9, SUB-SEOT. 2. -A. 


h I. Not breach of undertaking 

by solicitor.) — Re Ejba* Sc BIRD, [1927] 
4 D. L. R. 561 : [1927] 3 W. W. R. 
869 ; 48 Can. Crim. Gas, 863.— CAN. 


orimlnal oases. Sc leave to appeal against 
them should be granted only on the 
well-known principles on whloh leave 
to appeal in criminal oases is given. 
Whether the authority Sc position of an 
individual judge or the due administra- 
tion of justice is concerned, no wrong 
Is committed by any member of the 
public who exercises the ordinary right 
of criticising in good faith in private 
or public tho public act done in the 
seat of justioe. — A.-G. for Trinidad 
Sc Tobago v. Ambard, [1936] 2 
W. W. R. 252.— CAN. 

n t. .1 — No appeal lies to the 

Privy Council against a committal 
for oontempt of ct . — Re Tushar- 
kanti Ghosh (1935), I. L. R. 63 Calo. 
287.— IND. 


PART VL SECT. 10, SUB-SEOT. 6.— A. 

b i. .1 — Harris e. Myers (1864), 

1 Oh. Oh. 229.— CAN. 


PART VL SECT. 9, BUB-SECT. 2.— D. 

m ). .] — It is competent for the 

Judicial Committee to give leave to 
appeal Sc to entertain appeals against 
orders of ets. of record overseas im- 
posing penalties xdr contempt of ct. 
In such oases the discretionary power 
of the Board to grant leave to appeal 
will he exercised with great care. 
When interferences with the adminis- 
tration of justioe amount to oontempt 
of ct., they are quasi-criminal acts, Sc 
orders punishing them should, generally 
speaking, be treated as orders in 


PART VII. SECT 1, SUB-SECT. 5. 

1144 lii. By filing objections to 

report of official referee .] — In a case 
where a deft., having been peremptorily 
ordered by the et. to file her aooounts 
before the official referee, failed to do 
so, but subsequently wanted to file her 
exceptions to the report of the referee : 
— Held : she could do so even though 
she continued to be in oontempt, 
confining herself strictly to the defence 
of her rights.— Chandra Das t». 
Raseswabi Chaudhurani (1928), 
I. L. R. 55 Calc. 1110.— IND. 
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Cases 2— 28b. 


English and Empibe Digest Supplement. 


COURTS. 

Part I. — What is a Court. 


2. Add. Annotations: — Refd. Oollins v. White- 
way, [1927] 2 K. B. 878 } Hearts of Oak 
Assurance Oo. v. A.-G. (1931), 47 T. L. R. 579 ; 
O’Connor v . Waldron, [1935] A. C. 70. 

8» Add. Annotations : — Consd. Hearts of Oak 
Assurance Co. v. A.-G. (1931), 47 T. L. R. 
679. Refd. Collins v. Whiteway, [1927] 2 
K. B. 378. 

6. Add. Annotations : — Consd. Hearts of Oak 
Assurance Oo. v . A.-G. (1931), 47 T. L. R. 
579 ; O’Connor v. Waldron, [1935] A. C. 70. 
Refd. R. v. Bath Compensation Authority, 
[1925] 1 K. B. 085 ; Collins v. Whiteway, 
[1927] 2 K. B. 378. 

6. Add. Annotations : — Refd. Frome United 
Breweries Oo. v. Bath JJ., [1920] A. O. 680 ; 
R. v: Leicester JJ., Ex p. Ailbrighton, [1927] 
IK. B. 557. 

9. Add. Annotation: — Refd. Frome United 
Breweries Co. v. Bath JJ., [1920] A. C. 580. 

10. * Add. Annotations : — Consd. R. v. Bath Com" 

pensation Authority, [192 >] 1 K. B. 685* 
Apld. R. v. London County Council, Ex »• 
Entertainments Protection Assocn., Ltd., 
[1931] 2 K. B. 216. Refd. R. v. Electricity 
Comrs., Ex p. London Electricity Joint 
Committee Oo. (1920), [1924] 1 K. B. 171 ; 
R. v. Sheffield JJ., Ex p. Rawson (1927), 
138 L. T. 234 ; R. v. Hendon Rural District 
Council. Ex p. Chorley (1933), 97 J. P. 210. 

11. Add. Annotations: — Consd. Veal v . Heard 
(1930). 40 T. L. R. 448. Refd. Bottomley v. 
West Derby Assessment Committee, etc., etc. 

♦ (1931), 47 T. L. R. 408. 

11a. Assessment Committee.] — It may be 

that, like some kinds of licensing justices, 
the Assessment Committee is not a “ court ” ; 


it does not hear evidence on oath, & has no 
particular rules of procedure, though it acts 
under a statutory duty & authority 
(Scrutton, L.J.). — Bottomley v. West 
Derby Assessment Commutes, Mersey 
Doors & Harbour Board v. West Derby 
Assessment Committee, Bottomley v. 
Mersey Docks & Harbour Board, Bot- 
tomlby v. Liverpool Grain Storage & 
Transit Co., Ltd., [1932] 1 K. B. 40 ; 145 
L. T. 692 ; 95 J. P. 180 ; 47 T. L. R. 408 ; 
29 L. G. R. 576, O. A. 

15. Add Annotations: — Consd. Hearts of Oak 
Assurance Co. v. A.-G. (1931), 47 T. L. R. 
579. Refd. O’Connor v. Waldron, [1935] 
A. 0. 70. 

17a. Court of referees — Under Unemployment In- 
surance Act, 1920 (c. 30) .1 — Held: a ct. dis- 

* charging administrative duties only. — Col- 
lins v. Whiteway (Henry) & Co., [1927] 
2 K. B. 378 ; 90 L. J. K. B. 790 5 137 L. T. 
297; 43 T. L. R. 532. 

Annotation': — Oonid. Hearts of Oak Aasuranoe Oo. t>. A.-G. 
(1931), 47 T. L. R. 570. 

17b. Matters for consideration.] — (1) A tribunal 
is not necessarily a ct. in the strict sense of 
exercising judicial power because it gives a 
final decision ; (2) nor because it hears 

witnesses on oath ; (3) nor because two or 
more contending parties appear before it 
between whom it has to decide ; (4) nor 

because it gives decisions which affect the 
rights of subjects ; (5) nor because there is 
an appeal to a ct. ; (0) nor because it is a 
body to which a matter is referred by another 
body ( per Cur.). — Shell Co. op Australia, 
Ltd. v. Federal Comr. op Taxation, [1931] 
A. 0.276; 100 L. J. P. 0. 65 ; 144 L. T. 421. 

Annotation : — At to (2) Refd. O’Connor v. Waldron, [1935 
A. O. 76. 


Part IV. — Jurisdiction. 


22a. Death of judge during trial — Jurisdiction of 
another judge to continue hearing.] — Semble : 
a judge has no jurisdiction to continue the 
hearing of a case, in which witnesses have 
been called in ct. in the course of a trial before 
a jury & another judge. — Coleshill v. 
Manchester Corpn., [1928] 1 K. B. 770 ; 
97 L. J. K. B. 229 ; 188 L. T. 537 ; 92 J. P. 
37 5 44 T. L. R. 258 ; 20 L. G. R. 124, 0. A. 

Annotations : — Distd. British Reinforoed Concrete Engineer- 
ing Oo. v. London & North Eastern Ry. Oo. (1928), 20 R y. 
8c Can. Tr. Cas. 78. Refd. Fulker v. Fulker, [1936] 3 
All E. R. ,636 ; Whittle e. Whittle, [1939] 1 All E. R. 374. 


22b. .] — Where during proceedings with- 

out a jury, after some of the witnesses have 
been called, the presiding judge dies, another 
judge, if there is no conflict of evidence, 
may at the request of the parties preside at 
the continuation of the heanng, after reading 
the shorthand notes of the evidence, & need 
not have the witnesses recalled . — Re British 
Reinforced Concrete Engineering Co., 
Ltd.’s Application (1929), 45 T. L. R. 180; 
20 Ry. & Can. Tr. Cas. 78. 


PART 1. 


ing o? any existing law 8c regarding the 
necessity or expediency of any pro- 
posed legislation is not of snob a nature 
as to admit parties, 8c suoh Commission 
exercises no Judicial functions Sc is not 


a Judicial trib unal in any 
the inquiry is not a Judicial inquiry, 8c 


therefore prohibition will not lie, & no 
question of bias or interest on the part 
of a member of such Commission can 
arise. — Timbkblands Woodpulp, Ltd. 
t>. A.-G., (19341 N. Z. L. R. 270 ; 
G. L. R. 269.— -N.Z. 

sa. Not income lax board of appeal. \ — 
A board of appeal created under 
Inoome Tax Assessment Act, 1922- 
1923, s. 41, is not a High Cfc. or a 
federal ct.- British Imperial Oil Co., 
Ltd. v. Federal Come, of Taxation 
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(1925), 35 C. L. R. 422 ; 31 Argus L. R. 
120.— AUS. 


•b. Not Medical Council of Phy- 
sicians .] — The Medical Council o 
Physicians 8c Surgeons of Saskatchewan 
acting under Medloal Profession Act, 
R. S. S., 1920 (©. 135). s. 40. is not a et. 
— Hunt v. College of Physicians 3c 
Surgeons of Saskatchewan, [1925 
4 D. L. R. 834 ; [19251 3 W. W. R. 
758.— CAN. 



VoL XVL— Courts. Cases 82c —88. 


22o. Retirement of Judge after judgment reserved — 
Judgment read by consent.] — Hallam v. Hal- 
LAM (1030), 47 T. L. R. 207 ; 76 Sol. Jo. 167. 

22d. Court with local jurisdiction — Acts to be done 
within jurisdiction — In absence of oontrary 
Intention.] — Where an Act of Parliament 
establishes a ct. for a particular part of the 
United Kingdom, the true construction of 
it is, that everything which is to be done 
under the authority of the ct. is to be done 
within the jurisdiction of the ct., unless the 
Act either in express terms or by necessary 
implication says that it may be clone out of 
the jurisdiction. — Be O’Loghlen, Ex p. 
O’Loghlen (1871), 0 Oh. App. 400; 40 

L. J. Bey. 28 ; 23 L. T. 878 ; 19 W. R. 469, 
L. JJ. 

Annotation : — Retd. Re Morton, Ex p. Robertson (1875), 
L. R. 20 Eq. 73S. 

25. Add, Annotation : — Consd. Sassoon v. Gra- 
ham & Oriental Navigation Co. (1926), 133 
L. T. 806. 

30. Add, Annotation: — Refd. A.-G. for Alberta 
v. Cook, [1920] A. 0. 444. 

33a. Will not try hypothetical case.] — It is not 
the function of a ct. of law to advise parties 
as to what would be their rights under a 
hypothetical state of facts (Lord Lore- 
burn, O.). — Glasgow Navigation Oo. v. 
Iron Ore Co., [1910] A. C. 293 ; 79 L. J. 
P. O. 83 ; 102 L. T. 435 ; 11 Asp. M. L. C. 
s387, H. L. 

33b. Will not decide academical question.] — 
Tindall v, Wright (1922), 127 L. T. 149 ; 
80 J. P. 108 ; 38 T. L. R. 621 ; 00 Sol. Jo. 
624 ; 27 Cox, C. C. 212, D. 0. 

35. Add, Annotations : — Refd. Duff Development 


Co. v . Kelantan Government, [1928] 1 Ch. 
385 ; Companies Mercantil Argentina v. 
United States Shipping Board (1924), 93 
L. J. K. B. 810 ; Duff Development Co* v, 
Kelantan Government, fl924] A. C. 797. 

87. Add, Annotation : — Consd. The Fagemes, 
[1926] P. 185. 

37a. Waters within fauces terrae.] — Defts., 

an Italian co., moved to set aside an order 
for service of notice of a writ in personam 
upon them in Italy, in respect of a collision 
between their vessel, which Bank, & pltfs.’ 
vessel in the Bristol Channel some 10$ or 
12$ miles from the English coast & 9$ or 7$ 
milea from the Welsh coast according to the 
respective cases. The ct. was informed by 
the A.-G. that he was instructed by the 
Secretary of State for Home Affairs that the 
spot where the collision was alleged to have 
occurred was not within the limits to which 
the territorial sovereignty of His Majesty 
extended : — Held : having regard to the state- 
ment of the A.-G. {see Constitutional Law, 
No. 130a, ante), the place where the collision 
took place was not within the jurisdiction of 
the High Ct., A; the order for service of notice 
of the writ on defts. in Italy must be set 
aside. — The Fagernes, [1927] P. 311; 90 
L. J. P. 183; 138 L. T. 30; 43 T. L. R. 
740 ; 17 Asp. M. L. O. 320 ; sub nom. The 
Fagernes, Cornish Coast (Owners) v, 
Societa Nazionale di Navigazionb, 71 Sol. 
Jo. 034, 0. A. 

Add, Annotations: — As to (1) Consd. The 
Fagemes, [1920] P. 186. Generally , Refd. 
China Navigation Co. v. A.-G. (1932), 48 
T. L. R. 376. 


PART IV. SECT. 1. 

•b. Jurisdiction of Debt Adjustment 
Board — Not possessed by courts.] — The 
powers conferred on the Debt Adjust- 
ment Board by Debt Adjustment Act, 
1933, to act upon compassionate 
grounds In dealing with disputes be- 
tween debtors & creditors are not 
possessed by the cts.. Sc for the ots. to 
presume to act on such grounds would 
be to assume a power 8c a jurisdiction 
whioh they do not possess. — Trust 8c 
Loan Co. of Canada v. Lindquist, 
I1933J 2W.W.R. 410.— CAN. 

so. Judgment written on leave — Or in 
retirement.] — There does not appear to 
be any ground for drawing a distinction 
between the writing of a judgment 
while a judge is on leave 8c the writ- 
ing of a judgment by a judge who has 
gone on retirement. Both are validly 
pronounced. — Baramdeo Pandk v. 
DEBID ATT SlNOH (1930), I. L. R. 53 
All. 133.— IND. 

sf. Jurisdiction to hear case in which 
judge interested— Application oflncomc 
Tax Act to civil servants. J—** Wages, 
as defined in said Act, includes the 
salary •• of any Judge of any Dominion 
or provincial Ct.'* With respect to the 
consequent apparent disqualification 
of the judge below 8c of the Ct. of 
Appeal to deal with the present case : — 
Had : there being no Judges who are 
not in like position, the ct. must pro- 
ceed ex necessitate. — A.-G. for Mani- 
toba v. Harper ; A.-G. for Manitoba 
v. Forbes; A.-Q. fob Manitoba v. 
Brookes, (1934) 3 W. W R. 681 ; 
[1935] 1 D. L. R. 410 ; 42 Man. L. R. 
569; affd., (1936) S. C. R. 40 ; 1 
D. L. R. 4<$5. — CAN, 

«k. . ) — Rs Constitutional 

Questions Act, Rs Income Tax Act, 
1932, (1938) 2 W. W. R. 443.— OAK. 

PART IV. SECT. 2, SUB-SECT. 1. 
24 rl. .J — The ct. is an institu- 


tion organised by the people through 
their representatives for the purpose 
of giving to those applying to it their 
rights according to law, the law not 
being made by the ct. but laid down for 
It by authority. — Scott v. Scott, 
[1930) 1 D. L. R. 53 ; 640 L. It. 
422.— CAN. 

PART IV. SECT. 3, SUB-SECT. 1.— A. 

•d. Rower to act as appeal court from 
inferior court .1 — Where an Inferior ot. 
'la acting wltntn its jurisdiction, the 
Superior Ct. no power at common 
law to assume the function of an 
appellate ot. 8c review its conclusions 
by means of a writ of habeas corpus 
either with or without certiorari. — 
Re Chinese Immigration Act 8c Lee 
Chow Ying (1928), 49 Can. Crim. Caa. 
168 ; 39 B. O. R. 322. — CAN. 

PART IV. SECT. 3, SUB-SECT. 2. 

45 vii a. .1 — Deputy 

Federal Comb, of Taxation for 
Tasmania v . Thomas (1924), 35 

C. L. R. 299.— AUS. 

45 vil b. * Juris- 

diction of a county ct. action against 
a non-resident of the Judicial division 
In whioh the aotlon Is entered cannot 
be sustained on the ground that the 
cause of action arose within the 
division, unless the whole cause of 
action arose therein. — Comb a r. Simp- 
son. (1925) 4D.LR. 1002 ; [1925J 3 
W. W. R. 541 ; 35 Man. L. R. 235.— 
CAN. 

45 vii o. .1 — Re Noble 

v, Cline (1889), 18 O. R. 33.— CAN. 

45 vil d. - — . ] — Re 

Lewis, Ex p, Electrolux, Ltt>. (1928), 
88 8. R. N. S. W. 678 : 46 N. 8. W. 
W. N. 186.— AO*. 

o^KXsSTi.-nr'iraw 

which provides that any suit may be 
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entered 8c tried In the ct. holden in the 
Judicial division in which the cause of 
action arose, or in which deft, or one 
of defts. resides or carries on business 
at the time the action Is brought, the 
words *' carries on business " are not 
to be read literally, but confer Juris- 
diction only when the business is 
carried on by deft. In person ; i.e. 
If the cause of action did not arise 
within the division the condition of 
jurisdiction is presence of deft, within 
the division eithor by residenoe or by 
carrying on business therein. — Muller 
t>. Aikins (Man.), [1929] 1 D. L. R. 
140 ; (19281 3 W. W. R. 520.— CAN. 

45 xii a. * .] —Re Pike 

c. Walker, (192CJ 3 D. L. R. 439 ; 59 

0. L. R. 47.— CAN, 

45 xiv. Municipal Courts 

Act , R. 8., 1923 (c. 219). s. 9 (4).J— 
Bisxiop v. Kilcup, (1927) 1 D. L. R. 
231 ; 59 N. 8. R. 109.— CAN. 

45 xv. Suit against non • 

resident foreigner.] — Held : Code of 
Civil Procedure, s. 21, applied only to 
ots. whioh are subject to the provisions 
of the Code, Sc does not apply to a suit 
instituted in a British Indian ct. against 
a non-resident foreigner on a cause of 
action which arose wholly outside 
British territory, &, therefore, the 
decree passed in this case must be set 
aside as being without jurisdiction. — 
Bhamboo Mal v. Ram Narain (1928), 

1. L. R. 9 Lab. 455.— IND. 

• (p. 105) I. .} — Hutton, 

MoLba 8c Co. v. Kelly (1818), 1 Nfld. 
L. R. 105.— NFLD. 

• (p. 105) ii. .)— Morris v. 

Cameron (1862), 12 0, P. 422.— CAN. 

e (p. 105) ill. — Flemwo 

v. Livingston* (1873), 6 P. R. 63.— 
CAN. 

e (p. 105) fv. Canadian 

Oil Cos., Ltd. v, Maroeson (1917), 51 
N. S. R. 331.— CAN. 
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66. Add. Annotation : — Generally , Retd. Be Key- 
shone Knitting Mills Trade Mk.« [1929] 1 da. 
92. 

72. Add Annotation : — Coned. Re Coletta (1931 )» 
140 L. T. 180. 

74. Add . Annotation .-—Retd. Owl Mill Co. (1920) 
v . Croft, Elliott t>. Duchess Mill (1926), 95 
L. J. K. B. 635. 

187a* .1 — -Leader v. Moxon (1773), 2 Wm. Bl. 

924 ; 3 Wile. 461 ; 95 E. E. 1157. 

142. Add. Annotations: — Apld* Witham Outfall 
Board v. Boston Corpn. (1926), 136 L. T. 756. 
Retd. Musical Performers' Protection Assocn., 
Ltd. v. British International Pictures, Ltd. 
(1930), 40 T. L. R. 485 ; A.-O. of Trinidad 

A CSal? V ^° r ^ on ^ ran ^ & Co., [1935] 

148a. .] — Where an issue arises upon the 

proceedings before the Court the jurisdiction 
of the Court to dispose of that issue can only 
be ousted by plain words (Hamilton, J.). — 


A.-G. v . Bodbjn, [1912] 1 K. B. 539 ; 81 L. J. 

K. B. 704; 105 L. T. 247. 

147. Add. Annotations : — Oonsd. Clark v. Epsom 
R. D. 0., [1929] 1 Oh. 287. Apld. Musical Per- 
formers' Protection Assocn., Ltd. v. British 
International Pictures, Ltd. (1930), 46 
T. L. B. 485. Coned* Ruislip-Northwood 
Urban District Council v. Lee (1931), 145 

L. T. 208. Refd* Everett v. Griffiths, 
[1924] 1 K. B. 941; Whitney v. I. R. 
Oomrs. (1925), 42 T. L. R. 58; Wig* v. 
A.-G. of Irish Free State (1927), 96 L. J. P. C. 
88; Farrow v. Orttewell, [1938] Ch. 480; 
Stockwell v. Southgate Corpn., [1936] 2 All 
E. R. 1343. 

148. Add. Annotation : — Refd. Musical Performers' 
Protection Assocn., Ltd. v. British Inter- 
national Pictures, Ltd. (1930), 46 T. L. R. 
485. 

149. Add. Annotations: — Apld. Hallen v. Spaeth, 
[1923] A. C. 684. Consd. Caven v. Canadian 
Pacific Ry. (1925), 133 L. T. 774. Apld. 


• (p, 105) v. Whether 

plaintiff may abandon part of claim. J — 
Chapman v. Doherty (1885), 25 

N. B. R. 271.— CAN. 

• (p. 106) vi. Application 

to mining jurisdiction.) — County Courts 
Act, s. 34, which provides inter alia 
that. If In any action of tort pltf. shall 
claim over 8250. Sc deft, objects to the 
action being tried in the county ot. Sc 
gives security for trial in the Supreme 
Ct., the proceedings in the county ot. 
shall be stayed, applies to proceedings 
In the county ot. under its mining juris- 
diction. — Muirhead v. Spruce Creek 
Power Qo., Ltd. (1904), 2 M. M. Cas. 
165 ; 11 B. O. R. 1 .— CAN. 

• (p. 105) vil. Amount 

ascertained by act of parties .] — Deft, 
employed pltfa. as bis brokers to sell 
on nls account 200 shares of stock at 
a named price, pltfs. undertaking that, 
in the event of loss, deft. ’a liability 
should not exceed 8200. In an action 
upon this contract pltfs. recovered 
8200 Sc interest : — Held : the amount 
of 8200 recovered was ascertained by 
the act of the parties within County 
Courts Act, R. 9. O. 1897, o. 65. s. 23. 
Sc, therefore, recoverable in a county ot. 
—Thompson e. Pearson (1899), 18 
P. R. 420.— OAN.j 

e (p. 105) vlil. Legacy 

charged on land — Value of land beyond 
limit.] — A county ot. has jurisdiction 
under 69 Viet. o. 19 ‘ ~ ' 

an action broi 

the devisee oi 

of 85 charged on the land, as lnvoJ 
equitable relief In respect of a matter 
under 8200. The subject -matter in- 
volved in such an action is the amount 
of the legacy Sc not the value of the 
land. — Rubtin t>, Bradley (1896), 28 

O. R. 119.— CAN. 

f (p. 105) I. .] — Currie v. 

Nicholson (1925), 58 N. S. R. 234. — 

CAN. 

f (p. 105) ii. Whether amount 

Hguidatsd by act of parties.] — Wall- 
bridge v. Brown (1859), 18 U. 0. R. 
158.— CAN. 

1 (p, 105) iH. Watson 

v . SEVERN (1681), 6 A. R. 559.— CAN. 


county ot. nas junsoiouon 
7 ict. o. 19 (O.), s. 3 (13), In 
rought by the legatee against 
t ot land, to reoover a legaoy 


f (p. 105) lv. - 
Homo (1890), 7 ' 


— .J — Brown v . 
14 P. R, 8.— GAN. 

I (p. 105) v. .] — Obtrom v. 

Benjamin (1894), 21 A. R. 467.— GAN. 

f (p. 105) vl. .] — Evans v. 

Qhandleb (1900), 19 P. R. 160.— CAN. 

appeal lies “ where the turn in dispute 
exceeds 8100. exclusive of ooets." 
The “ sum in dispute " moans the sum 
In dispute at the time of the Appeal ; 


Sc where in a division ot. action pltf. 
claimed 855.88 Sc deft, admitted 
847.15, part of pltf/s claim, disputed 
the balance. Sc counterclaimed for 
8103.55, Sc the judge in the division 
ot. allowed pltf. the disputed portion 
of his claim. Sc wholly disallowed the 
oounterolaim, & deft, appealed 
generally : — Held : even assuming that 
deft, could not counterclaim for more 
than 8100, the amount in dispute on 
the appeal exceeded 8100, Sc the appeal 
lay.— Campbell v. McGregor, 11928] 

2 D. L. R. 70 ; 61 O. L. R. 649— CAN. 

k (p. 106) i. May not entertain 
counterclaim — Amounting to action for 
specific performance .] — A oounterolaim 
by a vendor for the moneys alleged 
to be due under an agreement for the 
sale of land being in reality an action 
for speoiflo performance is beyond the 

J urisdiction of the distriot ct. — 
Burrell v. Watt & Hardings (Sask/), 
[19281 8 D. L. R. 605 ; [1928] 2 

W. W. R. 482.— CAN. 

n i. Unconnected items .1 — 

Read v. Wedge (1870), 29 U. O. R. 
456.— CAN. 

b (p. 107) 1. .] — Where in matters 

of tort relating to personal chattels, 
title to land is brought in question, 
though Incidentally, the ot. has no 4 
jurisdiction. — Trainor v. Holcombe 
(1850), lU.aH 548.— CAN. 


e (p. 107) I. Exceptions to 

District oouri of Thunder Bay — 47 
Viet, c . 14 (OA1— MoQuaid e. Cooper 
(1886); 11 O. R. 213.— 0AN. 

• (p. 107) II. Summary 

Ejectment Aot (Consol. Stat. 0 . 83, 
s. 22 ), is not applicable to a oase where 
the title to the land is brought in 
question. If, in such a case, the 

a uestlon of title in bond fide raised. 

lie county ot. judge or Justices should 
not oontinae the trial . — Ex p. Tower 
(1889), 28 N. B. R. 159.— CAN. 

68 1. May set aside judgment — For 
matters of irrtouUxritu. \—Re Mom - 
bboquettb GLS0UV28), 50 Can. Grim. 
Cas. 808.— GAN. 

sk. Injunction — Power of district 
court.) — Root <o. Djlke village. 
[18861 1 D. £. R. 190; [19261 1 

W. W. R. 85 ; 20 Sask. L. R. 259.— CAN. 

si. Action far rescission — Agreement 
for sale of land — Cannot be entertained 
by oounty oowf.l— Richard* e. 
TROTrnm (1914). 28 W. L. R. 568 ; 18 
D. L. R. 608 ; o W. W. R. 1128 ; 24 
Man* L. R. 478.— CAN. 

un. Action for specific per for ma n ce — 
Agreement for sale of land — Cannot 
be entertained iy district court.) — 
Byers e. Singleton. 119211 2 W* W. R. 
71; 19 Sask* L. R. 195.— CAN. 

10 


sn. Application under Vendors dfr 
Purchasers Act — Cannot be entertained 
by local judge.) — Be Levy Sc Jacobs, 
[18271 4 D. L. R. 937 ; 61 O. L. R. 
296.— CAN. 

sp. Petition for amendment of 
registered plan of land — Under Registry 
Act, R . S v O., 1897 (o. 136)— Juris- 
diction of county court other than that 
of county in which land lay. 1 — Re 
McDonald & Listowel (1903), 24 
O. L. T. 8 ; 6 O. L. R. 656 ; 2 O. W. R. 
1000.— CAN. 

st. Local masters — Jurisdiction — 
Lorgh v. Olson (Sask.), [1927] 3 
W. W. R. 780.— CAN. 

sw. To order transfer of 

action.] — H amelin t>. Phillips (Sask.). 
[1927] 4 D. L. R. 1107; [1927] 3 

W. W. R. 504.— CAN. 

sx. Action for breach of contract — 
Neglect in using horse. 1 — A plaint in a 
division ot. charging that deft, hired 
of pltf. a horse, etc., to go from A. to 
B. Sc back. Sc agreed to take good care 
ot the same as bailee, with an aver- 
ment that deft, so carelessly, etc., 
drove said horse, etc., that the horse 
was killed, etc., is a plaint in contract 

6 not in tort, & therefore within the 
jurisdiction. — Be Rumble v. Wilson 
(1869), 6 P. R. 38.— CAN. 

■y. .] — Pltf. sued In a 

division ot. for 890 as the value of his 
horse employed by deft., the injury 
complained of being that deft, allowed 
the horse to be worked after he took 
sick, by which his death was occasioned : 
— Held : this was an action for breach 
of oontract in not taking proper care 
of the horse, & that the division ot. had 
jurisdiction. — O'B rien c.Irvino (1878), 

7 P. R. 808.— CAN. 

sb. Right to order writ or process out- 
side jurisdiction.) — Since the passing 
of Judicature Act, 1909. under County 
Ote. Aot, 11 Geo. 6 , 1921 (N. B.), c. 4 
s. 71, a oounty ot. judge can order a 
writ or process outside th«f jurisdiction. 
— Smith v. Gordon (1927), 53 N. B. R. 
816.— CAN. 

PART IV. SECT. 9, SUB-SECT. 1 . 

187 x. ,i — The Minister of 

Pensions Sc National Health, under 
sect. 30 ( 8 ) of 18-19 Geo. 5, c. 38, 
referred to this ct. a dispute as to the 
jurisdiction of the Appeal Board to 
render a certain Judgment : — Held : 
the jurisdiction of a ot. of reoord, when 
it has once obtained, cannot he ousted 
by any forced Interpretation, Sc the 
jurisdiction of this ot. to proceed with 
the present reference was not taken 
away by 26-21 Geo. 5, o. 35/— Re 
asm 119313 Ex, a R. 12.— CAN. 



VoL XVI.— Courts. Cases H&-2771). 


Oayzer, Irvine v. Board of Trade, [1927] 
1 K. B* 209. Consd. Freshwater v. Western 
Australian Insurance Co. (1932), 102 L. J. 
K, B. 75 ; Jones v, Birch Bros., Ltd. (1933), 
49 T. L. B>. 586. Held. Board of Trade v. 
Cayzer, Irvine, [1927] A. C. 610 ; Gowar v. 
Hales (1927), 90 L. J. K. B. 1088 ; Wales 
v. Iron Trades Employers’ Assocn. (1928), 21 
B. W. O. 0. S10 j Hyman v . Hyman, Hughes 
v. Hughes, [1929] P. 1 ; Sturley v, Powell, 
[1930] 1 K. B. 077 ; Cipriani v, Burnett, 
[1933] A. 0. 83 ; Israelson v. Dawson, [1933] 
1 K. B. SOI ; Paul (R. A W.), Ltd. v. Wheat 
Commission (1935), 152 L. T. 352 ; Groom 
v. Crocker, [1937] 3 All E. R. 844. 

150. Add, Citations : — 15 Asp. M. L. O. 566 ; 
affg, S. C. sub nom. Dreyfus A Co. t>. 
Atlantic Shipping A Trading Co. (1921), 
37 T. L. R. 417, 0. A. 

Add, Annotations : — As to (1) Consd. Ford r. 
Compagnie Furness (France), [1922] 2 K. B. 


797. Reid. Pinnock v. Lewis A Peat, [1923] 
1 K, B. 690. As to (2) Refd. Reed v . Page A 
East, [1927] 1 K. B. 743 ; Cosmopolitan 
Shipping Co. (Inc.) v. Hatton A Cookson, 
Ltd. (Liverpool) (1929), 143 L. T. 296. 

170. Add, Annotations : — Refd. St. Magnus Paro- 
chial Church Council, etc. v, London Diocese 
Chancellor, fl0233 P. 38 ; Hunter v, Stad- 
tische Hochseeflscherei Gemeinniibzige GeselJ- 
schaft (1925), 133 L. T. 488; Mansfield v. 
Robinson, [1928] 2 K. B. 863. 

172. Add, Annotation : — Refd. Duff Development 
Co. v. Kelantan Government, [1924] A. C. 797. 

185. Add, Annotation : — Folld. Pringle v. Hales, 
[1925] 1 K. B. 573. 

199. Add, Annotation : — Refd. Hunter v, St&d- 
tische Hochseeflscherei Gesellschaft, [1925] 
2 K. B. 493. 

218. Add. Annotation : — Refd. Bart lam v. Evans, 
[1930] 1 K. B. 202. 


Part VI. — Right of Public to Admission 


200a. .] — A judge of a ct. of justice in England 

(save in a few exceptional cases) has no 
discretion whether he will sit in private or in 
public (Lawrence, L.J.). — Hearts of Oak 
Assurance Co., Ltd. v . A.-G., [1931] 2 Ch. 
370 ; 100 L. J. Ch. 340 ; 145 L. T. 662 ; 47 
T. L. R. 679 ; 75 Sol. Jo. 616, C. A. ; revsd. 
on other grounds , [1932] A. C. 392, H. L. 

Annotation : — Refd. O ’Connor v. Waldron,* [193 5] A. O. 76. 

276. Add. Annotations: — Folld. Re A. B.’s Petn. 
(1927), 97 L. J. P. 104. Consd. Greenway v. 
A.-G. (1927), 44 T. L. R. 124 ; Hearts of Oak 
Assurance Co. t>. A.-G. (1931), 47 T. L. R. 679. 
Apld. McPherson v. McPherson, [1930] A. C. 
177. 

277a. .] — In cross suits for divorce the case 

for the wife having been opened in public 
A the wife on being called as a witness 
finding it almost impossible to give her 
evidence by reason of the presence of people 
in ct., the President directed this part of the 


case to be heard in camcrd . — Moosbrugger 
v. Moosbrugger, Moosbrugger v, Moos- 
brugger A Martin U913), 29 T. L. R. 668. 

277b. .] — At the trial of a divorce action, 

which took place during the luncheon 
interval in the judges’ law library in the 
Court House of Edmonton, Alberta, not one 
of the regular cts. in the Court House, neither 
the judge nor counsel were robed. The 
judge was attended by the assistant-clerk 
of the ct. A by an official shorthand writer, 
A before taking his seat he announced that 
he was sitting in open ct. The only other 
persons present throughout the proceedings 
were petitioner A his two witnesses, the 
action being undef ended. 

Access to the judges’ law library was 
through a double swing door in the wall of a 
public corridor. One wing of that door 
was always fixed, the other, although swing- 
ing close, was usually unfastened. On the 


PART IV. SECT. 10, SUB-SECT. 1.— A. 

153 xv. .1 — The consent, or 

request, of the parties concerned does 
not empower the Supreme Ct. In Its 
equitable Jurisdiction to entertain a suit 
involving the determination of purely 
legal claims. — Prescott, Ltd. v. Per- 
petual Trustee Co., Ltd. (1928), 28 
S. R. N. S. W. 324 ; 45 N. 8 . W. W. N. 
80.— AUS. 

PART IV. SECT. 10, SUB-SECT. 1,— B. 

•a. Effect of acQuisscence — Accused 
present but not professtonaUv represented 
— Objections by judge. }— At the hearing 
of a summons charging cm offence 
under Customs Acts, deft, was present, 
but was not professionally represented. 
No preliminary objections to the juris- 
diction of the district justice were made 
by her, but certain objections were 
made by the district justioe himself 
Held .* there had not been any waiver 
of snob objection by deft.— A. -G. v. 
Healy, {1938] I. R. 460.— JR, 

PART IV. SECT. 1*. 
sb. Claim reduced below amount con- 
ferring jurisdiction — Claim dismissed,] 
—In an action by pltf.. a seaman- to 
recover a balance of wages alleged to 
be due to the evidence showed 


that with respect to two months’ 
wages, part of the time claimed for, 
pltf. had received an amount which 
reduced his claim below the jurisdiction 
of the ot., 4 c, as to the balance of the 
time claimed for, pltf. had forfeited his 
Halm to wages by desertion : — Reid : 
pltf . 'b claim be dismissed with costs.— 
Forbes t>. Wasson (1928), 60 N, S. B. 
20.— OAN. 

PART VI. 

259 L General rule,}— -A criminal trial 
must be conducted in open ct. except 
where justioe cannot be secured other- 
wise than by ordering the ct. to be 
cleared.— R. v. Hamilton (1929). 80 
S. R. N. S. W. 277 ; 47 N. S. W. W. N. 
84.— AUS. 

259 u. . j— The inherent right of 

the Supreme Ot. to order that its pro- 
ceedings be conducted in earners is 
recognised by sect, 220 (4) of C rimin a l 
Procedure Sc Evidence Act, 4fc when 
the ct. is satisfied that there may be 
soma prejudice to the course of Justice 
certain witnesses are allowed 
to give their evidence without toe 
preeenoe of the public, the ct. will 
order the public to be excluded.— 1L v, 
Ladbbookb, [1911] N. L. B. 475.— 
8. AF. 


■o. Right of judge to exclude press .] — 
The judge ot the Central Supreme Ct., 
resenting certain criticism that had 
been published in a local newspaper 
concerning his exercise of the judicial 
offloe, made an order, In the absence 
of the proprietor, a registered co., for- 
bidding the reporters of that newspaper 
Sc ot another newspaper owned by the 
same co. to sit at the reporters* desk 
or to take notes of the proceedings In 
his ot. elsewhere than in the public 
gallery, 4c directed that this restriction 
should remain In force until the 
printer Sc publisher of both newspapers 
should apologise to the ct. :—Held : 
on appeals by the printer Sc publisher 
Sc by the co., that representatives of 
the newspaper press have no greater 
right of aooess to the Supreme Ct. 
to*** ordinary members of the general 
public ; in the exercise of his right to 
regulate Sc control the conduct of his 
ct., it was competent for the judge to 
the order In question ; Sc the 
order was not a judicial order, but an 
administrative direction which did not 
affect any one in his proprietary rights, 
in his status or in his person, Sc was 
therefore not subject to appeal .— Re 
Dunn Sc Morning Bulletin, Ltd., 
[19321 S. R. (Q.) 1.— AUS. 
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fixed wing was a brass plate with the word 
“ Private ’’ in black letters. The doable 
swing door opened on to an inner corridor in 
which, opposite, was a door of the judges' 
library. The opening wing of the swing door 
was unfastened during the trial, A the inner 
door of the library was kept open throughout. 
At the conclusion of the proceedings a decree 
nisi was pronounced, which was subsequently 
made absolute. In an action by resp. in the 
divorce suit, brought after the expiry of the 
time for spiraling against the decree absolute, 
A after petitioner had remarried, seeking to 
have the decrees nisi & absolute rescinded & 
set aside on the ground (inter alia) that the 
trial of the divorce action in the judges' law 
library had not been a trial in open ct. accord- 
ing to law, & that the resultant decrees nisi 
A absolute were null A void : — Held : even 
although the actual exclusion of the public 
resulted only from the word “ Private " on 
the outer door, the judge on the occasion of 
the divorce trial, albeit unconsciously, was 
denying his ct. to the public in breach of their 
right to be present. — McPherson v, McPher- 
son, [1036] A. C. 177 ; 106 L. J. P. 0. 41 ; 

‘ 164 L. T. 221 ; 62 T. L. R. 166 ; 80 Sol. Jo. 
01, P. 0. 

280a. In proceedings under Legitimacy Act, 1926 

(c. 60).] — A petition filed under the above 
Act for the legitimation of a person who was 
born illegitimate, but whose parents were 
married subsequently to his birth, is not 
a proceeding which entitles petitioner to a 

* hearing in earner d. — Re A. B.'s Petition 
(1027), 97 L. J. P. 104; eub nom. Re C. D.’s 


Petition, 188 L. T. 208 ; sub nom. Greenway 
v. A.-G., 44 T. L. R. 124 : 71 Sol. Jo. 882. 

285a. To inquiry under Industrial Assurance Act, 
1928 (c. 8), s. 17.] — An inspector appointed 
by the Industrial Assurance Comr. under 
Industrial Assurance Act, 1928 (c. 8), s. 17 (1), 
for the purpose of examining into A reporting 
on the affairs of an industrial assurance co. 
is not entitled to conduct the inspection in 
public, but this shall not prevent him from 
admitting from time to time any persons the 
presence of whom is reasonably necessary to 
enable him to carry out his duty under the 
statute ; A he is not entitled to make public 
the information gained by him in the course 
of such examination or of the exercise of the 
powers conferred upon him by the said sub- 
sect. & by Friendly Societies Act, 1896 
(c. 25), s. 76 (5), or otherwise to make use of 
such information save for the purposes of 
carrying out his examination A of preparing 
his report On the affairs of the co. A for pur- 
poses ancillary thereto. The same principle 
applies where the Comr. himself makes the 
examination. — Hearts op Oak Assurance 
Co., Ltd. v . A.-G., [1932] A. O. 392 ; 101 
L. J. Ch. 177 ; 147 L. T. 41 ; 48 T. L. R. 
296 ; 76 Sol. Jo. 217, H. L. 

Annotation : — Reid. O’Oonnor v. Waldron, [1035] A. C. 76. 

289a. Includes justices hearing ex parte 

application for summons.] — Kimrer v . Press 
Assocn., [1893] 1 Q. B. 65 ; 62 L. J. Q. B. 
152 ; 67 L. T. 615 ; 57 J. P. 247 ; 41 W. R. 
17 ; 9 T. L. R. 6 ; 37 Sol. Jo. 8 ; 4 R. 96, 
C. A. 

Annotation : — Conad. Hearts of Oak Assurance Co. v. A.-G. 

(1931), 47 T. L. R. 579. 


Part VII. — Classification of Courts. 


292. Add . Annotation: — Consd. R. v. Central 
Criminal Court JJ., Ex p . L. C. C., [1925] 
2 K. B. 43. 

293. Add. Annotation: — Consd. R. v. Central 
Criminal Court JJ., Ex p. L. C. C., [1925] 2 
K. B. 43 


302a. Justices.] — Anon. (1523), Y. B. 14 Hen. 8, 
fo. 16, pi. 3. 

Annotations : — Reid. Nector v. Gennet (1596), Oro. Ell*. 466 ; 
Marshalsea Case (1613), 10 Co. Rep. 68b; Butt t>. Oonant 
(1820), 1 Brod. & Bing. 648 ; Howard v. Gossett (1846), 
10 Q. B. 359. 


Part IX. — Court of Lord High Steward. 

315. Add. Citation : — 18 State Tr. 441. I read “ See, also. Criminal Law, Yol. XIV., 

820. After this case for * 4 See, also , Parliament," | PP- 125, 126, Nos. 965-985." 


PART VII. SECT. 8, SUB-SECT. 1. 
•4. Board of Valuation <£ Revision 
— Under Winnipeg Charter, s. 341.}— 
Re Winnipeg Charter, Re Com- 
munity <Jf Sisters of the Holy 
Names or Jesus & Mart, (1932] 2 
W. W. R. 253 : 68 D. L. R. 506.— CAN. 

m. Local court continued under Local 
Courts Act , 1926.1 — The local ct. con- 
tinued by Local Cta. Aot, 1926, s. 6, 
1* the ct, of reoord, not the officers or 
instrumentalities by whom the Juris- 
diction was . formerly exercised. — 
Metropolitan Abattoirs Board e. 
Schole, [1927] 8. A. S. R. 444.— AUS. 


PART DC. SECT. 8, SUB-SECT. 1. 

s. i .] — A notioe of motion 

for leave to appeal to the Privy Council 
was filed & served within fourteen 
days after the judgment complained 
of, but did not come on for hearing 
until some months later. An affidavit 
•filed on behalf of appet. alleged that the 
construction of certain Aots was 
involved in the decision that the 
judgment would cover a great number 
of claims made against the appet. 
none individually exceeding £509, but 
aggregating a sum exceeding £10,000, 


& that the decision would affect many 
future claims against appet. Upon 
the hearing of the motion ; — Held : 
(1) the application was made within 


(2) no appeal lay as of right under 
rule (2) (a) of the said Order-m-Council, 
but the ct. would in its discretion grant 
leave under rule 2 (6) upon terms that 
appet. should par the costs of the 
appeal in any event. — Benson v. Road 
Transport s Railways Comr. (1935), 
52 N. S. W. W. N. 202.— AUS. 
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VoL XVL — Courts. Cases 889 — 86Sa. 


Part X. — The Judicial Committee of the Privy Council 


320. Add . Annotation : — Retd. R. v. North, Ex p. \ 
Oakey (1026), 43 T. L. R. 60. | 

339. Add . Annotation : — Apprvd. Campbell t>. 
Poliak, [1027] A. 0. 732. 

341. Add. Annotation : — Retd. Campbell v. Poliak* 
[1027] A. O. 732. 

342. Add. Annotation : — Consd. Campbell v. Poliak, 
[1027] A. C. 732. 

344. Add. Annotation : — Retd. Campbell v. Poliak 
(1027), 06 L. J. K. B. 1003. 

345. Add. Annotation : — Retd. Campbell v. Poliak, 
[1027] A. O. 732. 

348a. Interlocutory order.] — As a general rule an 
interlocutory order is not a suitable subject 
for review by the Judicial Committee. — 
Bbvoy Krishna Mukhkrjir v . Satish 
Chandra Giri (1027), 65 L. R. Ind. App. 131. 

350. Add. Annotation: — Retd. Ware v. Whitlock* 
[1023] 2 K. B. 418. 

352a. Affidavit of service of notice of Intended 
application — Necessity for lodging — Judicial 
Committee Rules, 1925, r. 4.]— Practice 
Note, [1026] W. N. 164, P. C. 

352b. Appeal in forma pauperis — When allowed.] 

— A professional man making a substantial 
income & having outstanding book debts 
cannot be said not to be worth £26 within 
rule 8 of the Judicial Committee Rules, 1925. 
— Grant v. Australian Knitting Mills, 
Ltd., [1033] W. N. 276 ; 176 L. T. Jo. 485 ; 
77 L. Jo. 0, P. C. 

352c. Necessity for statement of grounds.] — 

Practice Note, [1938] W. N. 339, P. C. 

355a. Necessity for statement of prlmft facie case 


— Appeal against conviction.] — Practice 
Note, [1936] W. N. 167 ; 80 L. Jo. 389, P. C. 

363a. .] — By r. 8, sub-r. (1) of the Rules of 

the Ct. of Appeal for Eastern Africa as to 
appeals from the Supreme Ct. of Kenya : 

“ The memorandum of appeal shall be 
presented in civil cases within three months 
. . . from the date of the decree appealed 
against. . . .” By a judgment delivered 
in the Supreme Ct. of Kenya on Aug. 19, 

1932, applt. was directed to furnish an account 
of his administration of certain trust property. 
No formal decree following upon that judg- 
ment was drawn up until the account had 
been taken & confirmed by the ct. on June 26, 

1933. A decree was then drawn up on that 
date, & entered, & ante-dated to Aug. 19, 
1932, the date of the judgment. On an 
application by applt. for leave to appeal out 
of time against the decree: — Held: it was 
the duty of applt., if he wished to appeal 
against the judgment of Aug. 19, 1932, & to 
ensure his appeal being within time, to take 
steps to have that judgment drawn up in the 
form of a decree. Having failed in that duty 
his application was dismissed. — Ribeiro v. 
Siqueira E Facho, [1936] A. C. 300 ; [1936] 
1 All E. R. 637 ; 105 L. J. P. 0. 132 ; 164 
L. T. 473 ; 80 Sol. Jo. 263, P. O. 

865a. No application to lower court for leave to 
appeal.] — Petition for leave to appeal from 
the decision of a colonial ct. of appeal. No 
application was made by the petitioner within 
fourteen days to the ct. of appeal, as required 
by the rules relating to appeals from the 
Leeward Islands, to grant leave to appeal, 
on the ground that the ct. of appeal was not 
properly constituted to entertain the appli- 


PART X. SECT. 1. 

321 I. Status of Judicial Committee — 
Advisers of Crown. J — The Judicial Com- 
mittee sit In the capacity of Judges ; 
their report is acted on by the Sovereign 
in full Privy Council, bo that proceed- 
ings before the Committee are in sub- 
Btanoe strictly judicial. The Judicial 
Committee is not an English body In 
any exclusive sense : It is not a body 
with any location. The Sovereign Is 
everywhere throughout the Empire in 
the contemplation of the law He may 
as well sit in Dublin, or at Ottawa or 
In South Africa, or In Australia, or in 
India, as in London, & It is only for 
convenience 3c because the members of 
the Privy Counoil are conveniently In 
Loudon that the Judicial Committee 
do sit there. —Hull v. M'Kenna, 
“ Freeman's Journal " «. Fern* 
strom 3c Traeslxberi, [1926] I. H. 
402.— IR. 


PART X. 6E0T. 2. SUB-SECT. 8. 

84611. — .1 — A question of pro- 
cedure is not one upon whloh an appeal 
to the Privy Council will be enter- 
tained. — A.-G. pob Ontario v. Daly, 
11924] A. 0. 1011 ; 94 L. J. P.0.21; 132 
L. T. 210 ; 40 T. L. R. 814. — CAN. 

it. Maintenance granted to wife — No 
miscarriage in method of computing. 
The Judicial Committee Is extremely 
reluctant to interfere with the amount 
of a decree for maintenance unless there 
has been some miscarriage in the way 
the amount has been arrived at. — 
Ekradxshwari Bahuasin e. Home- 
tow ab Singh (1929), 66 L. R. Ind. 
App. 182.— IND. 

■k. Income tax reference. 1 — Under 


the provisions of sect. 66a (2) of the 
Income Tax Act the right of appeal to 
the Privy Council is restricted to cases 
of appeals from any Judgment of the 
High Ct. delivered on a reference 
made under sect. 66, in any case which 
the High Ct. certifies to do a fit one 
for appeal to His Majesty In Council. 
Before the case can be certified to be 
a fit one for appeal, there must be a 
judgment of the High Ct. delivered on 
a reference made under sect. 66. But 
the stage of a reference made to the 
High Ct. does not arrive at all when 
the High Ot. declines to require the 
Comr. to state the case 8c refer it. — 
Gurmukh Rai v. Secretary of State 
for India (1934), I. L. R. 57 All. 306.— 
IND. 

so. Railway franchise agreement .] — 
A railway franchise agreement pro- 
viding for arbn. Sc appeal to the Ct. of 
Appeal, but not expressly limiting a 
further right of appeal, will not /bar 
an appeal to the Privy Council. — 
International Railway Co. v. 
Niagara Parks Commission, [1936] 2 
D. L. R. 405 ; O. R. 220.— CAN. 

PART X. SECT. 8, SUB-SECT. 1.— 
A. (a). 

852b i. Appeal in forma pauperis— 
What costs allowed. ] — Petitioner, who 
had been granted special leave to 
appeal to His Majesty in Council 
against his conviction of murder Sc 
sentence of death, further petitioned 
for leave to prosecute his appeal in 
forma pauperis, 3c asked for an order 
that the India Office should provide for 
the expenses of printing 3c binding the 
record Sc his case, & the fees of oounsel 
Sc sob. to prosecute the appeal. The 
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India Office did not dispute that 
petitioner was a pauper, 3c they agreed 
to pay for the printing 3c binding of the 
record & oase, but were not prepared 
to pay for his counsel 8c solr . : — Held ; 
In view of rule 81 of the Judicial 
Committee Rules, 1925, the order 
asked for in respect of counsel's Sc 
solr. *s fees could not be made, — 
Mangal-Singh v. King Emperor 
(1937), L. R. 63 Ind. App. 75.— IND. 

PART X. SECT. 8, SUB-SECT. 1.— 
A. (o). 

361 II. When application 

granted.}*- The Ct. of Appeal has no 
power to extend the time limited by 
rule 4 of Order in Council on June 4. 
1918. for applying for leave to appeal 
to His Majesty in Council. Since the 
question involved In the proposed 
appeal (what amounts to ‘fraud 
within sect. 216 of the Land Titles 
Act) was by reason of its great general 
importance one which ought to be 
submitted for decision to His Majesty 
in Council, leave to appeal would have 
been granted had the application 
herein been in time. — Hackworth v. 
Baker (No. 2). [1936] 2 W. W. R. 
622.— CAN. 

it. Time occupied in prosecuting 
application for review — Addition to 
prescribed period .J — Applt. allowed 
to add the time occupied by the 
prosecution in good faith of an applica- 
tion for review to the period prescribed 
for presenting a petition for leave to 
appeal.— Nariman Rubtomji Mehta 
v. Hasham Ism aval valad Haji 
Khamiba (1924), I. L. R. 49 Bom. 149. 
—IND. 



Cum 865ft— 498. English and Empire Digest Supplement. 


cation. The Lords of the Judicial Com- 
mittee held, that either under protest or I 
perhaps without protest, the petitioner might i 
nave applied to the ct. of appeal of the colony 
without damaging his case, Sc refused leave 
to appeal. — Ex p. Khnnington (1862), 8 
JTur. N. S. 1111 j sub nom. Ex p. Kensington 
(1868), 15 Moo. P. 0. 0. 209 ; 15 E. R. 473, 
P. 0. 

878. Add. Citations : — sub nom. Ex p. Kensing- 
ton, 15 Moo. P. 0. C. 209 ; 15 E. R. 478. 

888a. When further security ordered.] — 

Corporation Agencies, Ltd. v. Home 
Bank op Canada, [1926] W. N. 58, P. C. 

408a. — — .] — In a suit claiming property by 
adoption, one of deft*, domed the alleged 
adoption Sc claimed widow’s maintenance. 
The first ct. found for the alleged adoption 
but decreed maintenance at a sum less than 
that claimed. The appellate ct, varied the 
decree by increasing the amount of mainte- 
nance, Sc refused leave to appeal : — Held : 
leave to appeal should be granted 
to the question of the maintenance 
allowance. — Annapurnabai v. Ruprao 
(1024), L. R. 51 Ind. App. 319, P. 0. 

427a. Immaterial documents — Inclusion dis- 

approved.] — Documents not material to an 
appeal should not be included in the record. 
Ir one party wishes a documer t to be included, 
but the other party considers it unnecessary, 
the matter should be referred to the High Ot. 
or its registrar. It does not follow that 
because unnecessary documents have been 
’ printed in India they should be included in 
the books for the Judicial Oommittee. It is 
the duty of the solr. in England to make a 
selection of the necessary documents, the 
other papers being ready in case they are 
required. In cases of doubt, the solr. should 
take counsel’s advice, for which purpose, on 
application being made, a fee will be allowed. 
— -Sonaton Pad v. Galstaun (1927), 54 
L. R. Ind. App. 118 5 43 T. L. R. 224, P. 0. 

458a. Of some respondents — Practice 

where parties numerous.}-— In an appeal in 


which there were very numerous reaps. whose 
interests were not conflicting, delay in the 
hearing having been caused By the death of 
some of them & the consequent substitution 
& revivor proceedings in compliance with the 
rules, & further similar delay being appre- 
hended from that cause, the Judicial Oom- 
mittee ordered Sc directed (1 ) that the appeal 
be set down that day against such of resps. 
•as had appeared or had been served with 
notice of any Order in Council bringing them 
upon the record ; Sc (2) all questions how 
any other resps. should be proceeded against 
should stand for determination if necessary 
at the hearing of the appeal. — Zahxd Husain 
v. Mohammad Ismail (1929), 57 L. R. Ind. 
App. 94, P. 0. 

456a. Death of respondent before hearing — Notice 
to Board after hearing — Effect on delivery of 
Judgment.] — In an appeal to the Privy 
Council against the making of a decree 
absolute in a divorce suit resp. died two 
days before the hearing of the appeal. As 
resp. had not appeared & was not represented 
at the appeal, the appeal was heard in 
• ignorance of his death. The Board reserved 
judgment Sc when the report of the Board 
had been prepared Sc was ready for delivery, 
the fact of the death of resp. became known : 
— Held : the appeal abated at the moment 
of the death & the reserved judgment could 
not be delivered. — Hodge v. Marsh, [1936] 
1 AH E. R. 848 ; 80 Sol. Jo. 364, P. 0. 

488a. Form of case — Necessity for signature of 
one of counsel appearing at hearing.] — Mon- 
treal Light, Heat Sc Power Co. v. Mon- 
treal (City) (1924), 68 Sol. Jo. 419, P, O. 

485a. Form of.] — Practice Note, [1939] W. N. 
135, P. C. 

486. Add. Annotations : — Consd. Hoystead v. Taxa- 
tion Oomr., [1926] A. C. 156 5 Green v . 
Weatherill, [1929] 2 Ch. 213. Refd. West v. 
Automatic Salesman, Ltd., {1937] 2 K. B. 398. 

493. After this case add : — 

For bail — Application to High Court.] — See 
Sutton v. R., Criminal Law, No. 1410a, ante. 



PART X. SECT. 3, SUB-SECT. 1.— B. 

871 111. .1 — An order directing 

a new tried la not a final judgment or 
order within Order In Council of 
Jan. 10, 1910, r. 2. Sc there is conse- 
quently no jurisdiction to grant leare 
to appeal therefrom to the Privy 
Council. — Black 8c White Gabs, Ltd. 
v . Anson, [1928] N. Z. L. H. 613.— N.Z. 

•h. Point settled by previous decision .] 
— Where their Lordships of the Privy 
Council have dearly laid down the law 
which is applicable to a particular set of 
facts, leave to appeal to His Majesty 
in Council under such circumstances 
would be refused. — Mauno Shwe An 
v. Ma The Nu (1929), I. L. R. 7 Han. 
971.— IND. 

sj. Appeal from refusal to grant habeas 
corpus — Period of detention s xpirinp 
before appeal oan be heard .) — The oh 
will not grant leave to appeal to the 
Privy Council from a decision refusing 
a writ of habeas corpus where the 
period ot detention will have expired 
before the appeal oan be heard « the 
matter is not of general or publio 
importance. — H aelbtt v. Butitmorb 
(N o. 2). [1931] nTZ. L. R. 32.— NJL 

PART X. SECT. 3, SUB-SECT. 1.— 0. 

87911a. — ■ ■■ -■■■.}— Battle Greek 
Toasted Corn Flak* Go. v. Kbllo go 
Toasted Corn flake Go., [1924] 9 


D. L. R. 1238; 64 O. L. R. 629.- 
0AN. 

389 ila. .]— The ot. 

can, under Civil Procedure Code (Act V. 
of 1908), 1908, Ord. 46, r. 17, read with 
Privy Counoil Rules, 1020, r. 9, enlarge 
the time for furnishing security 8c 
making the deposit, beyond the period 

g reeoribed by Ord. 46, r. 7. — Nilkanth 
ALWANT NATU V. SHRI SaTOHIDANAND 

Vidta Narbinha Bharati (1927), 
I. L. R. 61 Bom. 430.— IND. 

890 i. Form of security .) — An 

order to furnish security for oosts ot 
resp. in an appeal to the Privy Ooundl 
in a form other than cash or Govt. 
Bonds oan be made only at the time 
of granting the oertifioate Sc not after- 
wards. — A bukaobala Naidu v. Bala- 
KRISHNA 8c Co. (1924), 1. L. R. 48 Mad. 
669.— IND. 


Council a question has arisen as to the 
value of the subject-matter 8c a report 
thereon has been ordered under Ord. 
46, r. 5, the report & full Information on 
the matter should be included in the 
record in the appeal to the Privy 
Coundl.-rANUP Mahto v. Mita Du- 
sadh (1933), 60 L. R. Ind. App. 366. — 
IND. 


PART X. SECT. 8, SUB-SECT. 6. 

447 i. When attotced — Suits involving 
same question .) — Actions brought by 
pltf. against three cos. were baaed on 
separate contracts, precisely similar 
in form. On an appeal to the Privy 
Council, application was made to the 
Ot, of Appeal (B.C.) to consolidate the 
appeals. Application refined. — Van 
Hkmelryok v. New WsanaNtmcR 
Construction & Engineering Co. 
(No. 2) (1920), 29 B. O. R. 60.— OAN. 


sg. Appeal as of right — Conditions, 1 — 
If a party Is entitled to appeal to the 
Privy Council as of right, the ot. oan 
impose only such oondiuou as the rules 
prescribe . — Re Lyon, Lyon e. Public 
Trustee (No. 1), ,1934] N. Z. h. R. 
Supp. 166 ; G, L. R. 413.— M.Z. 

PART X. SECT. 8, SUB-SECT. S. 

427 ii, Report on value of subject- 

matter .} — Whan on a petition to the 
High Ct. f or a oertifioate that a pass 
is a fit one tor appeal to the Privy 


PART X. SECT. 3, SUB-SECT. 9.— A. 

487 hr. .] — The operation of a 

judgment resfcr aining defts. from selling 
certain goods 'under certain trade 
names is not stayed pending en appeal 
of defts., to the Privy Council, although 
under Privy Council Appeals Act, 1914. 
sc. 8, 4. upon the perfecting of 
security by defts., execution shall be 
stayed in the original oause. — Battle 
Creek Toasted Corn Plaice Co. v. 
Kellogg Toasts© Oobn Flake Oo. 
(1984), 56 O. L. R. 127.— CAM. 
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VoL XVL — Oonrta. Omm 508» — 668a 


508a. .] — The Oode of Otvil Procedure doee 

not restrict the power of the Judioial Com- 
mittee to admit evidence rejected by the 
High Ot. — P arsoctm v. Lal Mohar (1931), 
581* R. Ind. App. 264, P. 0. 

507. Add. Annotation : — Retd. Intract v. Intract 
(otherwise Jacobs), £1933] P. 190. 

518a* Official translation.] — The practice of the 
Judicial Committee is to accept an official 
translation. — Rajbndra Prasad Boss v. 
Gopal Prasad Sen. (1930), 57 L. R. Ind. 
App. 296, P. C. 

582a. .] — The Judicial Committee does not 

sit as a ct. of criminal appeal. It will not 
interfere with a criminal sentence unless there 
has been something so irregular or so out- 
rageous as to shock the very basis of justice. 
— Practice Note (1932), 48 T. L. R. 300 ; 
sub nom . Mohendar Singh v. King Emperor, 
69 L. R. Ind. App. 233, P. 0. 

585a. .] — It is no part of the functions of 

the Judicial Committee, generally speaking, 
to interpret an Order in Council unless it be 
brought before them in the ordinary way of 
appeal. In the present case, however, in 
which a suit had oeen remitted to the High 
Ct. to assess damages & that ct. had ad- 
journed an appeal in order that the parties 
might apply to the Board to ascertain the 
intention & effect ot the Order made, their 
Lordships entertained a petition by reap, 
with that object, though upon the facts the 
declaration prayed for was refused with 
costs. — Hurnandrai Fulchand v. Pragdas 
Budhben, Ex p . Pragdas Budhsen (1924), 
L. R. 62 Ind. App. 118. 

546a. .] — It is only in very ex- 

ceptional circumstances that an issue dropped 
in the intermediate ct. of appeal can be 


revived upon appeal to the Privy Council. — 
A HA MATH V . Sariffa Umma, [1981] A. 0. 
799; 100 L. J. P. 0. 211 ; 145 L. T. 650, P. 0. 

548a. — — .] — Where it is sought to raise a point 
of law for the first time before a ct. of last 
resort the ct. may exercise a discretion not 
to entertain the point when it would involve 
the consideration of matters of fact with 
which the ote. below were in a more advan- 
tageous position to deal A 4 with which they 
have in fact dealt. — Moolla (M. E. ) Sons, Ltd. 
(Official Liquidator of) v. Burjorjbe 
(1932), 48 T. L. R. 279 ; 76 Sol. Jo. 186, P. C. 

551. Add. Annotations: — Reid. Bell v. Lever Bros., 
Ltd., [1932] A. 0. 161. Consd. Moolla (M. E.) 
Sons, Ltd. (Official Liquidator) v. Burjorjee 
(P. R.) (1932), 48 T. L. R. 279; Ley v. 
Hamilton (1934), 151 L. T. 360. 

556. Add. Annotation : — Consd. Chesebrough 
Manufacturing Co., Consolidated v. Kudhoos 
(1929), 47 R. P. 0. 25. 

566a. Abandoned in effect in lower court.] — An 
Indian patent was granted for “ an improved 
machine for removing the husks & shells from 
mahsoor & the like. Claim 1 was for “ a 
machine for husking mahsoor or the like 
comprising a stationary outer casing with a 
rotatable roller mounted on an axial or 
longitudinal shaft therein said roller having 
a roughened or other suitable abrading sur- 
face thereon As the outer casing having a 
erforated panel in its lower part mahsoor 
eing caused to travel through the machine 
in the annular space between said abrading 
roller & said casing the husks & particles 
ground off the grain being rejected through 
said perforated panel whilst the husked 
grain is delivered through an opening in the 
end wall of the casing. In an action for 
infringement of the patent defts. denied 


PART X. SECT. 8, SUB-SECT. 10.— A. 

•o. Pleadings — Form of .) — The Judi- 
cial Committee are disinclined to 
stress the structure of pleadings too 
strictly, if fair notice of pltf.'s case has 
been given & issue has beeD joined on 
bed. — 
Durr 


an inquiry but faintly ad umbra 
SOMBSBWAR DUTTV. TIRBHAWAN 

(1034), L. R. 81 Ind. App. 224.— 


PART X. SECT. 3, SUB-SECT. 10.— B. 

sk. Documents not produced at 
trial .) — The Judioial Committee has 
unrestricted power to admit documents 
where sufficient ground is shown for 
their not having been produced at the 
in itial stage of the litigation. — Indra- 
jtt Pbatap Saht V. Amar Singh (1923), 
L. B. 80 Ind. App. 183.— IND. 


am. Document in vernacular — Trans- 
lation .} — When the accuracy of an 
English translation of a document 
written in the vernacular language is 
challenged, the Judicial Committee 
ordinarily accepts as correct the 
translation made by a translator 
appointed by a ct. in India Sc not 
challenged before the lodges who had 
dealt with the case. If, however, the 
Judicial Committee is satisfied that 
there is a genuine doubt about the 
correctness of the translation, they win 
remit the matter to the High Ct. in 
India from which the matter has been 
brought for an inquiry. Sc direct that 
ct., If necessary, to have another 
translation made under the direction 
of the ct. & to transmit it to the 
Registrar of the Judicial Committee. — 
Sabat Chandra Basu v. Bijot Cbanb 
Mahatab Haharajadhxraj Bahadur 
(1037), L. £7 63 Ind. App. 77.— DID. 


PART X. SECT. 3, SUB-SECT. 10.— 
0. (a). 

524 1. To assess damages — Remunera- 
tion of agent — Quantum meruit .1— 
Levesque v. Truchon, [19301 1 

D. L. R. 705, P. O. — CAN. 

529 i. To order new trial .) — Where the 
trial judge after reserving judgment 
decided the case in deft.’s favour on 
an issue or plea that had not, through- 
out the proceedings, been raised or 
tried. Sc on appeal the Ct. of Appeal 
amended the record in favour of aefts. 
Sc dismissed pltf.'s appeal on the point 
discovered by the trial jndge, but no 
opportunity had been given pltfs. of 
dealing with the matters involved on 
the new basis which the amendment 
established, the Judicial Committee 
ordered a new trial. — Luigi ambrosini, 
Ltd. v. Bakare Tinko, [1930] 1 
W. W. R. 63. — CAN. 


PART X. SECT, 3, SUB-SECT. 10.— 

C.*(b). 

530 v. ,] — The Privy Council 

will only deal with the original issues 
raised at the trial. Sc cannot consider 
new pleadings Sc the issues raised 
therein.— Brown e. Moore, [1924] 2 
D. L. R. 545 : affo.. 69 D. L. R. 14 ; 
55 N. 8. R. 460.— CAN. 

530 vi, — •— .1 — A new contention, 
which involves an amendment of the 
plaint, oannot be entertained. — 
Gajadhar Mahton v. Ambika Prasad 
TiwaXH (1925), L It. Cl 7 All. 459.— 
IND. 

330 rii. .1 — The Privy Council 

declined to entertain an argument 
which had not been presented to, or 
sifted by. the ote. in India, especially 
as the subject to be decided concerned 
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the diversified 8c complicated law of 
India as to tenure ot land. — Secret art 
of State for India in Council v . 
Raja Jyoti Prabhad Singh (1026), 53 
L. R. Ind. App. 100.— IND. 

536 viii. .] — Where a question 

whether minor members of a family 
were bouud by a decree in a former suit 
brought by the managing member, has 
been abandoned In the High Ct., it 
cannot be raised before the Judicial 
Committee, as the question is one of 
mixed law Sc fact. — Lingangowda v. 
Babangowpa (1027), 54 h. R. Ind. 
App. 122.— IND. 

586 ix. .1 — A contention which 

a party to an appeal to the Privy 
Council has raised at the trial, but not 
upon appeal to the High Ct., oannot be 
raised by him in the appeal to the 
Privy Council, unless there are ex- 
ceptional circumstances which make 
it neoeasary for doing justice. The 
rule applies whether the party was 
applt. or resp. in the High Ct. — 
Skinner v. Bank of Upper India, 
Ltd. (1935), L. R. 62 Ind. App. 115.— 


536 x. .) — S.S. Philip T. Dodge 

v. Dominion Bridge Co. (1035), 5 
Can. It. Jo. 181.— CAN. 


546 li. .] — A con- 

tention which a party to an appoal to 
the Privy Council has raised at the trial 
but not upon appeal to the High Ct. 
oannot be raised by him in the appeal 
to the Privy Council, unless there are 
exceptional circumstances which make 
it necessary to the doing of justice. 
The above rule applies whether the 
party was applt. or resp. in the High 
Ot. — Skinner v. Bank of Upper 
India, Ltd. (1935), L. R. 62 Ind. App. 
115.— IND. 
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infringement & alleged ( inter alia) that the 
atent was invalid oy reason of prior pub* 
cation in various British & Indian specifica- 
tions. Defts. moved to revoke the patent. 
The trial judges of the High Ct. of Judicature 
at Patna held that the patent was invalid by 
reason of anticipation & want of subject- 
matter & ordered the patent to be revoked. 
Pltf. appealed by leave to the Privy Council : 
— Held: in the particular circumstances it 
was not necessary to consider the patent on 
its merits as applt. had admitted that, if 
Martin’ 8 British Specification (No. 5641 of 
1883) was published in India prior to the 
date of his patent, then his patent was 
invalid ; & the question to be decided was 
whether applt. could now contend that 
Martin’s Specification was not in fact pub- 
lished in India ft was not in law an anticipa- 
tion of the patent ; applt. had in effect, 
though not expressly, abandoned that con- 
tention at the trial, & it would be contrary 
to natural justice to allow him to maintain 
a contention not argued in India. The 
appeal^ was dismissed with costs. — Ghans- 
ilayam Das Jaqnani v. Ramnarayan Ganesh- 
narayan (1036), 53 R. P. 0. 160, P. C. 

578a. .1 — Applt. obtained leave to 

appeal conditionally upon entering into a 
bond, & the native agent of applt., who had 
conducted the litigation, exec >i ted a bond on 
his behalf in the presence of the chief registrar 
of the ct., who accepted it without obi ection. 
Upon the appeal coming on for hearing, the 
appellate ct. dismissed it, upon a preliminary 
• objection that the authority of tne agent to 
execute the bond should have been strictly 
proved. Under the rules of the ct. there was 
power to make any order which was con- 
sidered necessary for doing justice: — Held: 
there had been a failure to do justice between 
the parties, & the case should be remitted to 
be heard, the appellate ct. giving an oppor- 
tunity to prove the authority, if that was 
deemed necessary in the circumstances. — 
Kojo Pon v. Atta Fua, [1927] A. O. 693 ; 96 
L. J. P. O. 121 ; 137 L. T. 706, P. 0. 

586a. .] — A Chinese resident in Penang 

executed a deed settling a fund upon his 
“ sons & grandsons ” equally. Applt. having 
claimed that his father, T., was a “ son ” of 
the settlor entitled to share in the gift, an 
inquiry whether T. was legitimate, as being 
a son by a “ t’sip,” or secondary wife, was 


remitted for rehearing, applt. not having had 
an opportunity of adducing certain evidence 
upon which he rfelied, & because the view of 
the lower ct. that a Christian woman could 
not be a u t’sip ” required reconsideration, 
seeing that no ceremony was needed to con- 
stitute that status. Further consideration 
was also needed of the possible jural con- 
ceptions : (a) that a child might be legitimate, 
although its parents were not, & could not be, 
legitimately married ; & (b) that a father 
might legitimatise his natural child by a 
mother free to contract a legitimate union. — 
Khoo Hooi Lbong v. Khoo Hean Kwee, 
[1926] A. C. 529 ; 95 L. J. P. C. 94 ; 135 
L. T. 170, P. 0. 

592a. J — Cheesebrough Manufactur- 

ing Co. v, Kudhoos (1929), 46 T. L. B. 95; 
47 R. P. C. 25. P. C. 

599a. .] — Where, on an application 

made ex parte , special leave to appeal had 
been granted on the ground that there was 
a right of appeal under Code of Civil Pro- 
* cedure, 1908, s. 110, but it appeared at the 
hearing that applts. had not that right, the 
Board dismissed the appeal as incompetent, 
resps. having given duo notice of the objec- 
tion. — Mukhlal Singh v. Kishuni Singh 
(1930), 57 L. R. Ind. App. 279, P. C. 

609. Add. Citation .*—128 L. T. 10. 

611a. Matter of terms.] — In default of evidence 
the Judicial Committee will accept the 
decision of the local ct. as to what terms are 
roper in a particular case, that ct. being 
etter informed on the subject than the Board 
can be. — Sunder Mum. v. Satya Kinder 
Sahana (1927), 55 L. R. Ind. App. 85. 

622a. -Where the trial judge has come to a 

conclusion upon a pure question of fact, 
the appellate tribunal cannot, merely because 
the question is one of fact, & because it has 
been decided in one way by the trial judge, 
abdicate their duty to review his decision, 
ft to reverse it, if they deem it to be wrong ; 
but the functions of the appellate tribunal 
when dealing with a pure question of fact 
in which questions of credibility are involved 
are limited in their character ft scope. — 
Caldeira (Antonio Dias) v. Gray, [1936] 
1 All E. R. 540 ; 80 Sol. Jo. 243, P. C. 

684a. .] — Caldeira (Antonio Dias) v. Gray, 

No. 622a, ante . 


PART X. SECT. 3, SUB-SECT. 10.— 

0. (o). 

am. Effect of order — Cate remitted “ to 
the jury * for assessment of damoocs — 
Not order for assessment by original 
jury . ] — Lew v, Wing Lee, (19361 1 
D. L. R. 678 : 37 B. O. R. 81. — CAN. 

PART X. SECT. 8, SUB-SECT. 10.— 
D. (a). 

607 !. Matter of discretion — Exercised 
by Indian court*.] — The Judicial Com- 
mittee 1« extremely reluctant to Inter- 
fere with the amount of a decree for 
maintenance unlem there has been 
some miscarriage tn the way the amount 
has been arrived at. — EKradksrwarj 
BAHUARIN D.HOMESRWAR SlNGH (1989), 
56 L. R. Ind. App. 182. — IND. 

•k. Construction of will.) — The Judl- 
otal Committee are alow to disturb an 
Interpretation of a provision In a will 
unlees they are very clearly, satisfied 
that tome wrong principle of inter- 
pretation haa been applied, or eome 


manifest error of interpretation com- 
mitted. — K jlmakhya dat Rah v. 
Kushal Chand (1933), L. R. 61 Ind. 
App. 145.— IND. 

• 

PARTX. SECT. 8. SUB-SECT. 10.— 
D. (b) I. 

627 11. .1— Where in addition to 

the oral evidenoe, a vital part of the 
evidenoe in the oaae consists of the 
documents ft the admitted circum- 
stances : — Held : their Lordships, like 
the fudges in the Ct. of Appeal, could 
not, in view of that other evidenoe, 
treat the matter aa concluded by the 
judge's opinion as to the credibility 
of the oral witnesses. Though it is 
Important to give the fullest possible 
weight to the findings of a fudge who 
has seen ft heard the witnesses every 
appeal from a fudge alone is by way of 
rehearing. — Lysnarv. National Bank 
or New Zealand. Ltd., [1935] 1 
W. W. R. 685.— N.Z. 
an. Amount of maintenance .1 — The 
16 


Judicial Committee is extremely re- 
luctant to interfere with the amount 
of a decree for maintenance unless 
there has been some miscarriage in the 
way the amount has been arrived at.— 
Ekbadeshwari Bahnasin v. Home- 
shwab Singh (1929), I. L. R. 8 Pat. 
840.— IND. 

tp. Evidence of experts .7 — In an 
notion against a physician for damages, 
professional negligence being alleged, 
two conflicting theories were adduced 
by the expert witnesses as to the cause 
of pltf.'s disability. The trial fudge 
sitting without a fury accepted the view 
of pltf. 's witnesses ft refected that of 
the witnesses for deft. : — Held : the 
respective theories having been care- 
fully ft dispassionately weighed by the 
trial fudge ft a dear conclusion of 
fact having been reached by him, it 
would not be proper or safe, or in 
accordance with sound practice, to 
reverse that conclusion. — G ray «. 
OALDKIRA, [1936] 1 W. W. R. 615. — 
CAN. 




VoL XVL — Ooarts. Cases 649a— 679a, 


649ft. Compromise affecting minors. J — Where, in 
an appeal to the Judicial Committee of the 
Privy Council, a compromise affecting the 
interests of minors is submitted for their 
Lordships’ approval, the proposed com- 
promise should be considered by the ct. from 
which the case comes upon appeal A such ct. 
should certify to their Lordships whether 
in their opinion the proposed compromise is or 
is not in the interests of the minor or minors. — 
Shaikh Shukrullah v. Musammat Zohra 
Bibi, [1936] 3 All E. R. 1011 ; 63 T. L. R. 
139 ; 80 Sol. Jo. 990, P. C. 

653. Add* Annotation : — Reid. Robins v* National 
Trust Co., [1927] A. 0. 616. 

653a. Applicable to appeals from every court 

In Empire.] — The rule of practice of the 
Judicial Committee that concurrent findings 
of fact will not be interfered with, in the 
absence of very definite A explicit grounds, 
applies from whatever ct. in the Empire 
the appeal is made. — Robins v. National 
Trust Co., [1927] A. C. 616 ? 96 L. J. P. C. 
84 ; 137 L. T. 1 ; 43 T. L. R. 243 ; 71 Sol. 
Jo. 158, P. C. 

Annotations : — Oonsd. Pope Appliance Corpn. ». Spanish 
River Pulp Sc Paper Mills, £1929] A. O. 269. Reid. Paterson 
S.S., Ltd. v. Canadian Co-operative Wheat Producers, 
Ltd., [1934] A. C. 638. 

653b. .] — Held: it would be a procedur® 

contrary to the practice of the Privy Council 
to permit an appeal to succeed where a find- 
ing dependent upon a definite fact was agreed 
to by a Ct. of Appeal, & applt.’s claim could 
be defeated on other grounds. The appeal 
was dismissed with costs. — Groat v. Hydro- 
Electric Power Commission of Ontario 
(1929), 47 R. P. C. 1, P. C. 

658c. .] — Where there are concurrent findings 

of two cts. on pure questions of fact, the Board 
does not interfere with the judgments, where 
the appeal is on a question of fact. 

Applts. claimed from the first reaps., the 
heirs of one Phillips deceased, damages for 
an alleged conspiracy between Phillips, one 
Connolly & one Seely, to cheat A defraud the 
City of New York over the construction of 
sewers in the borough of Queens in the City 
of New York. Phillips before his death had 
deposited over $300,000 with the Montreal 
Safe Deposit Co. the third resp. This sum 
was seized by means of a conservatory 
attachment effected before judgment in 
July, 1928, A the moneys by agreement were 
handed to the Crown Trust Co., the second 
resp. pending the result of the litigation. 
The trial judge, after consideration of the 
evidence before him, was unable to find that 
the conspiracy was proved, A on appeal the 
judgments of the members of the ct. were 
similarly directed to the facts, each membey 
of the ct. coming to the conclusion that the 
case was not proved : — Held : there had been 


concurrent findings in favour of defts. by 
two cts. in Quebec, on pure questions of fact, 
A, as nothing was to be found in the oonduct 
of the proceedings, or in the judgments of the 
cts. to induce the Board to act otherwise, the 
Board adhered to the rule which it has laid 
down for itself, that is, not to interfere with 
concurrent findings of two cts. on pure 
questions of fact. — New York State v 
Phillips’ Heirs, [1939] 3 All E. R. 962, P. O. 
668a. Separation of Joint Hindu family.]— Whether a 

member of a joint Hindu family has affected a 
separation is a question of fact, A the Judicial 
Committee will not interfere with concurrent 
findings that he has so separated where they 
are supported by evidenee. — Bal Krishna 
v. Ram Krishna (1931), 68 L. R. Ind. App. 
220, P. 0. 

671. Add. Annotation : — Consd. St. Francis Hydro 
Electric Co. v. R., [1937] 2 All E. R. 641. 

671a. .] — In a case where resps. have the 

benefit of concurrent findings of fact in the 
ct. below unless there are special circum- 
stances, the Judicial Committee of the Privy 
Council will not advise His Majesty to inter- 
fere. Applts. contended that as the evidence 
which led to the findings consisted mainly, 
if not entirely, of documentary or historical 
evidence, the true effect of which might well 
be discussed in an appellate ct., the ordinary 
rule ought not to be applied : — Held : if the 
question were that of the construction of deeds 
or other documents, it would be one of law ; 
but the question being as to the effect to be 
given as evidence to certain historical writ- 
ings the ordinary rule applied. — St. Francis 
Hydro Electric Co., 1/td. v. R., [1937] 2 
All E. R. 641 ; 63 T. L. R. 646 ; 81 Sol. Jo. 
396, P. C. 

676. Add. Annotation: — Refd. Robins t|. National 
Trust Co., [1927] A. 0.516. 

679a. Passlng-off action — Improper finding of 
fraud.] — Pltfs. in Nov. 1029, began to sell 
cigarettes in tins of one hundred, which tins 
bore a trade mark of crossed swords in gold 
on a red ground, the words “ Golden Sword " 
A a price indication 2 for 1, meaning 2 
cigarettes for 1 cent. On the cigarettes 
themselves was the trade mark of crossed 
swords A the numerals 2 1 printed in red. 
In May, 1931, defts. put upon the market 
cigarettes in packets of ten, which packets 
bore a representation of an ace A a lung of 
hearts A the words “ Twenty One ” (that 
hand in Vingt-et-un A also in a Chinese 
game counting twenty-one). Each cigarette 
bore the words “ Twenty One Cigarettes ” in 
blue. Pltfs. commenced an action in the 
Supreme Ct. at Singapore A claimed an 
injunction to restrain defts. from applying 
a mark consisting of the words or numbers 
“ Twenty One ” to containers for cigarettes 


PART X. SECT. 3. SUB-SECT. 10.— 
D. (b) 11. 

650 vl. .] — Where all the et s. 

below have concurred in the findings 
of fact, the Judicial Committee will 
ordinarily accept them & not review 
them. — L aino t>. Toronto General 
Tsuvn OOBPN., [1924] 4D.L.R. 1138. 
—CAN 

650 viL .1 — Montreal Trans- 
portation Co. Ltd. e. R., (1926] 3 
D. L. R. 862.— CAN. 


650 vlll. .1 — When in a suit to 

eet aside a sale for arrears of revenue 
both cts. in India have found that there 
were no arrears, the Judicial Committee, 
in accordance with its practice as to 
concurrent findings, will not interfere, 
although the findings depend upon the 
meaning A effect of somewhat obscure 
revenue records, A are based upon the 
view that the records show payments 
In advance. — Nabendra Nath Dutta 
v . Abdul Haktm (1928), 65 L. R. Ind. 
App. 880.— IND. 

650 Is. .1 — Groat *. Ontario 
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Htdro -Electric Power Commission, 
(19301 1 D.LR. 481.— CAN. 

650 x. .1 — It is not a cast-iron 

rule that the Judicial Committee will 
not examine the evidence in order to 
interfere with the concurrent findings 
of two ota. on a pure question of fact. 
The rule is one of oonduot which the 
Judicial Committee has laid down for 
iteelf. Sc is not a rule based on any 
statutory provision. — Canadian Co- 
operative Wheat Producers, Ltd. 
e. Paterson Steamships, Ltd., (1936] 
1W.W.R. 6.— CAN. 




Omm 879ft— 774. English and Empire Digest Supplement. 


sold by them & from passing off, by using 
such mark, cigarettes not of pltfs.* manu- 
facture as A for pltfs/ cigarettes. Pltfs. 
also claimed the usual other relief. The tried 
judge held that pltfs. had established their 
case, A that they were entitled to the relief 
which they sought. An injunction was 
granted. Defts. appealed to the Ot. of 
Appeal of the Stmts Settlements* The 
findings of fact by the trial judge were 
unanimously upheld A the appeal was dis- 
missed. Defts. appealed, by special leave, 
to the Privy Council : — Held : having regard 
to the short time between the appearance in 
the market of applte.' cigarettes A the issue 
of the writ the action was m effect a quia timet 
action, resps. had never suggested that there 
could be any confusion between the cigarettes 
of resps. A those of applts. so far as concerned 
dealers A distributors to whom such dealers 
sold, that the market referred to in certain 
paragraphs of the statement of claim was 
admittedly that in which the consumer 
bought not that in which dealers A retailers 
bought ; the case was not opened on a 
footing of fraud, A it was doubtful whether 
the statement of xlaim would have justified 
such an opening ; but there was by the lower 
cts. a finding of fraud although (i.) no plea 
of fraud had been properly raised on the 
pleadings, (ii.) fraud had not been opened, 
A (iii.) no questions had been put to the 
witnesses to suggest that fraud was being 
charged ; there was no evidence on which a 
finding of fraud could be based ; the trial 
judge had founded his judgment upon an 
inaccurate statement of the evidence ; this 
finding of fraud had coloured the minds of the 
judges when dealing with the question of 
likelihood of confusion in the relevant market; 
that in these circumstances the Board ought, 
notwithstanding concurrent findings of fact 
by the cts. below, to reconsider the possibility 
of confusion ; upon such reconsideration 
likelihood of deception had not been proved ; 
A the appeal be allowed with costs. — 
United Kingdom Tobacco Co. (1929), Ltd. 
v. Malayan Tobacco Distributors, Ltd. 
(1938), 51 B. P. C. 11, P. 0. 

684a. Reasons for — Whether read.] — The reasons 
for a judgment of the Judicial Committee 
are not read as of course, but only on the 


application of counsel for special re ason , or 
at the desire of a member of the Board. 
The printed reasons are handed to the 
parties A the Press, leaving counsel to ask 
any questions necessary at the mid-day 
adjournment or at some other convenient 
time. — Practice Note, [1922] W. N. 169. 

685. Add Annotation : — Generally, Consd. Be Trans- 
ferred Civil Servants (Ireland) Compensation, 
[1929] A. 0. 242. 

685a* .] — The Judicial Committee of the 

Privy Council has jurisdiction to recommend 
the alteration of a former Order in Council 
on the ground that, by inadvertence, it did 
not give effect to the intention of the Board 
as expressed in their judgment. — Rai 
Jatindra Nath Ohowdhury v. Uday 
Kumar Das (1931), 47 T. L. B. 274; 56 
L. B. Ind. App. 141, P. O. 

690. Add . Annotation : — Consd. Re Transferred 
Civil Servants (Ireland) Compensation, [1929] 
A. 0. 242. 

690a. Add. Annotation: — Consd. Re Transferred 
‘ Civil Servants (Ireland) Compensation, [1929] 
- A. 0.242. 

690b. .] — There is no inherent incompetency 

in the Judicial Committee of the Privy 
Council to order the rehearing of a case which 
has already been decided by the Judicial 
Committee, even where a question of a right 
of property has been involved, but such an 
Indulgence will only be granted in very ex- 
ceptional circumstances. — Re Transferred 
Civil Servants (Ireland) Compensation, 
[1929] A. C. 242 ; eub nom . Re Irish Civil 
Servants, 98 I*. J. P. C. 39 ; 140 U T. 264 ; 
sub nom. Re Article X. of Articles of 
Agreement for Treaty between Great 
Britain A Ireland, 45 T. L. B. 67, P. O. 

698. For existing citations read, “ As reported in 
86 L. T. 606, at p. 607.” 

701a. .] — Where there has been 

unexplained delay, in proceedings a successful 
applt. to the Privy Council may be refused 
costs. — Louis Dreyfus A Co. v. Aruna- 
chala Ayya (1931), 68 L. B. Ind. App. 
381, P. 0. 

774. After this case add : — 

.] — See, note. Judicial Com- 
mittee Buies, 1925, r. 81. 


PART X. SECT. 8, SUB-SECT. 10.— 
D. (o). 

680 1. Want of prosecution — Juris- 
diction of Court of Appeal over costs .) — 
Cleave v. McDonald, [1987] N. Z. 
L. R. 433.— N.Z. 

PART X. SECT. 8, SUB-SECT. 11. 

1 1. — .] — If execution in the 

Supreme Ot. ia required in respect of 
an order of His Majesty in Council made 
in respect of ah appeal from a Judgment 
of the Supreme Ot. or Ot. of Appeal, 
an allocatur under the Ot. of Appeal 
seal embodying a certificate that the 
Judgment of the Privy Oounoil has been 
filed in the Ot. of Appeal should be 
endorsed on a true oopy of the King’s 
Order A filed in the Supreme Ok, 


whereupon, in terms of r. 87 of the 
Privy Oounoil Rules, execution can 
issue without any further entry of 
Judgment. There is no power in the 
Supreme Ot. to order a stay of execution 
on suoh a Judgment except in exercise 
of its inherent Jurisdiction, which. 


after Judgment, must, if at all per* 
misslble, be exercised only In the 
clearest oases involving impropriety 
or grave abuse of the procedure of the 
ot. — Lysnab v. National Bank of 
New Zealand, Ltd. (No. 8), [1985] 
N. Z. L. R. 758.— N.Z. 

t ii. Against legal representatives 

of respondents.] — Where some of resps. 
in the appeal before the Privy Oounoil 
were dead, A their legal represents* 
tative had not been brought on the 
record when the appeal was heard A 
Judgment delivered by the Privy 
Oounoil HsHt •• the decree against 
them was not a nullity under Judicial 
Committee Act, 1888, s. 98. — Halt ant 
PlLLAl V. TEWUVENXADA0WAMI AY- 

yanoab (1984), L L. R. 47 Mad. 818. 
—IND. 

I ill. Order directing re s t it u ti on .) — 

Where an application is made to obtain 
restitution as the neoeesary result of an 
order of His Majesty in Oounoil* that 
application must be taken as one to 
” enforce ” an order in Oounoil A will 

18 


be governed by Art. 188. A not by the 
general Art. 181 of Indian Limitation 
Act, 1908. — Sohan Bibi v . Baunath 
Das (1988), I. L. R. 50 AIL 767.— IND. 

PART X. SECT. 8, SUB-SECT. 18.— 
A. (a) I* 

71911. Not appearing but lodging 

cose.)— Resps., who did not appear, 
but had lodged a oase, allowed oasts 
up to the date of doing so. — Gajadhab 
Mahton v. Ambika Prasad Txwari 
(1985), I. L. R. 47 All. 459.— DID* 

PART X. SECT. 8. SUB-SECT* 18.— 
A (•). 

■m. Out of sum deposited as security 
— Order for p aym ent to eoUcttore.}-— 
Soto, in England may, to a proper 
oase, obtain from the High Ot an order 
tor payment to them of moneys 
deposited in the High Ot.* as s e curity 
for their clients' oosts ot an appeal to 
the Privy OounoQ. — B ier a meihhork 
Manxkya «. Au Ahmad (1930b LL. R* 
58 Oslo. 1084.— IND. 



VoL XTL — Courts. Gum 776 — 815. 


Part XI. — The Supreme Court of Judicature. 


776* In the cross-reference before this case for 
M Judicature Acts, 1878 (c. 66) to 1902 
(c. 81) ” read “ Judicature (Oonsolidation) 
Act, 1925 (c. 49) ; Administration of Justice 
, Act, 1928 (c. 26). 

776. Add. Annotation : — Refd. R. v. Edwards, 
Ex p, Welsh Church Temporalities Oomrs. 
(1983), 49 T. L. R. 388. 

779. Add, Annotation : — Apld. Horrell v. St. John 
of Bletso, [1928] 2 K. B. 616. 

781. Add. Annotation : — Refd. Ideal Filins v. 

Richards, [1927] 1 K. B. 874. 

784. Add. Annotation: — Aa to (1) Refd. Campbell 
v. Poliak, [1927] A. 0. 732. 

786* Add. Annotation : — Refd. Lowe v. Bentley 
(1928), 44 T. L. R. 888. 

789. Add. Annotation : — Refd. Earle v. Hemsworth 

R. D. 0. (1928), 140 L. T. 69. 

790. Add. Annotation : — Refd. The Fagernes* 
[1926] P. 186. 

809. Add. Annotations : — Refd. Rackham v. 
Tabrum (1923), 129 L. T. 24 ; MiUensted v. 
Grosvenor House (Park Lane), Ltd., [1937] 1 

K. B. 717. 

816. To cross-reference before this case add “ See 

S. 0. J. (Consolidation) Act, 1925 (o. 49), 
88. 24, 26.” 

819. For cross-reference at head of this section 
read ** See , note, S. O. J. (Consolidation) Act, ! 
1926 (c. 49), s. 56 (2).” 

820. For cross-reference at head of this seotion 
read 11 See , note, S. O. J. (Consolidation) Act, 
1925 (c. 49), s. 56 (1).” 

827. For cross-reference before this case read 
“ See 9 now* S. C. J. (Consolidation) Act, 1926 
(c. 49), s. 56 (3).” 

Add. Annotation: — Refd. Oapron v. Oapron, 
[1927] P. 243. 

881a. .] — When a judge adjourns a 

chambers summons into ct. under R. S. C., 
Ord. 54, r. 22, A does not direct that it is to 
be heard in ct. as chambers, the matter is in 
ct. for all purposes A is open to the press. — 
Hardie A Lane v. Ohtltern (1927), 96 

L. J. K. B. 773 ; 43 T. L. R. 477 ; on appeal , 

^ 1 K. B. 663; 96 L. J. K. B. 1040 5 138 
14, C. A. 

884a. .] — Hardxb A Lane v. Ohtltern, 

No. 831a, ante. 

840a. To order amendments— Judge trying causes 
In short cause list.] — Although it may be p 


condition precedent to the master’s power 
to order a cause to be tried in the short 
cause list, that the claim specially indorsed 
on the writ should be for a liquidated demand, 
yet when once he has made the order giving 
leave to defend, A has ordered the cause to 
be put in the short oause list, there is no 
restriction whatever on the powers of the 

a to order such an amendment as he is 
irised to make under the rules of ct. 
The judge trying causes in the short cause 
list has the full powers of amendment that 
are given to him by the rules of ct. as though 
he were hearing the cause in the ordinarylist. 
—Thomas v. Aldhbton, I/n>„ [1928] 1 K. B. 
688 ; 97 L. J. K. B. 259 ; 188 L. T. 816, 0. A. 


865. Add. Annotation : — Refd. Oapron v. Capron, 
[1927] P. 243. 

889. For cross-references before this case read 
“ See % note, S. O. J. (Consolidation) Act, 1926 
(c. 49), ss. 6-8.” 

891. For cross-references before this case read 
“ See, now , S. O. J. (Consolidation) Act, 1926 
(c. 49), ss. 26-29.” 

895a. Enforcement of undertaking given to Court 
of Appeal.]— The Ct. of Appeal have juris- 
diction to deal with the enforcement of an 
undertaking given to that ct. — Jonesoo v. 
Evening 'Standard Co., Ltd., Re An 
Undertaking by Wingfields, Halsb A 
Trustram, [1932] 2 K. B. 340; 110 L. J. 
K. B. 447 ; 147 L. T. 49, O. A. 

902. Add. Annotation Folld. Re Carroll (1980), 
47 T. L. R. 20. 


903a. .] — The Ct. of Appeal has no 

original jurisdiction in habeas corpus , A where 
an appeal is brought from a refusal of a 
Div. Ct. to give leave to issue a writ of 
habeas corpus the fact that the matter of the 
appeal is habeas corpus will not prevent the 
Ct. of Appeal from making an order requiring 
security for the costs of the appeal to be 
given if applt. is an impecunious person.— 
Re Carroll, [1931] 1 K. B. 104 ; 100 L. J. 
K. B. 62 ; 144 L. T. 164 ; 47 T. L. R. 20 ; 
74 Sol. Jo. 770, C. A. 

904. Add. Annotation : — Consd. Rodriques v. Bake- 
well A Salmon, [1034] 1 K. B. 668. 


908. Add. Annotation : — Refd. Rodriques v. Bake- 
well A Salmon, [1934] 1 K. B. 668. 

912. Add. Annotation : — Consd. Butcher Wetherly 
A Co. v. Norman, [1934] 1 K. B. 476. 

915. Add. Annotation .—Apld. Smith v. Tsakyris 
(1929), 167 L. T. Jo. 02. 


PART XL SECT. 2. SUB-SECT. 1.— 
A. (a). 

•p. To hear action .} — A judge of the 
Hub Ct. m ay direct the whole of a oase 
which oomee before him for hearing to 
be earned before the Full Ct. — Stats 
of Nsw Sooth Walbb v. Common- 
WXAX.TH (1926), 88 O. L. R. 74. — AUS. 


PART XL 8E0T. 2, SUB-SECT. S. 
%U To remind patetUr—Atthottok 

Bs^'asss.s'ctsitaar - 


rurrogoU court ] — Where the 
validity of a will relating to both teal 
A personal estate was in dispute, the 
personal property being worth, at 
least, £2,000. A ft was sworn A not 
denied that the questions to be deter- 
mined were of such importance that 
they oould be more effectually tried 
A disposed of in the ct. of chancery 
t han m t he surrogate ct. an order for 
JSSoral was maSJ—ik Ecclss (1884), 
1 Ch. Oh. 878.— CAN. 

PART XI. SECT. 2, SUB-SECT. 8. — A. 

sy. Local ma tt er 9 o/.h- 

Local masters have no authority to sit 
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on the hearing A adjudge the 
merits on applications to the summary 
jurisdiction of a judge of the K. B. 
over exors.. administrators A trustees, 
no matter now snob applications may 
be commenced ; nor have they Juris- 
diction to refer suoh applications to a 
judge of the K. B. .The office of a 
master or local ma^inSaskatchewan 
Is to he distinguished from that of a 
master in England A from that of a 
county ot. judge exercising Jurisdiction 
as a local nidge of the Superior Ot. in 
those Provinces in which he is appointed 
a local Judge.— Loboh v. OuroMSaskj, 
[1998] 1 dIl.H.888* [192718 W.W. R. 
780.— CAN. 
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919. Add. Citation : — sub nom. R. v. Illingworth, 
32 W. R. 461* 

After this case add 44 See, note, Judicature 
(Consolidation) Act, 1925 (c. 49), s. 25.” 

926. Add. Annotation : — Consd. Bowater & Sons, 
Ltd. v. Davidson’s Paper Sales, Ltd., [1936] 
1 All B. R. 110. 

944. Add. Annotations : — Reid. Davey v. Robinson, 
[1923] 1 K. B. 563 1 Shrager v. Dighton, 
[1924] 1 K. B. 274. 


Sect. 5. — OFFICERS AND CENTRAL OFFICE 
(VoL XVI., p. 189). 

Add the following case : — 

949a. Officer — Right to Institute suit — Personal 
interest.] — It is against public policy to 
allow an officer of the ct. to institute suits, in 
the conduct of which he may have a direct 
personal interest. — Hosanna Arathoon 
Kbjrakoosb v . Seklb (1844), 3 Moo. Ind. 
App. 329 ; 4 Moo. P. 0. 0. 459 ; 18 B. B. 
523. 


Part XVI. — Consular Courts. 


954. Add. Annotations: — Refd. Budd v. Rudd, 
[1921] P. 72; Bartlett v. Bartlett, [1925] 
A. O. 877. 

956a. 2 — To make declaration as to validity 

ol divorce — Granted on grounds not authorised 
by English law.1 — Resp. & his wife, applt., 
who were British subjects of the Jewish 
religion & resident in Egypt, were divorced 
by* the Grand Rabbinat at Alexandria in 
accordance with the Jewish religion, but upon 
grounds which would not havu supported a 
decree for divorce according to English law. 
Applt. brought an action against resp. in the 
Supreme Ct. for Egypt for a declaration that 
the divorce was effectual to dissolve the 
marriage. The Order in Council of 1910, by 
which civil jurisidiction over British subjects 
was conferred, provided by art. 90 that “ in all 
matters relating to marriage, inheritance, or 
other questions involving religious law or 
custom the ct. shall, in the case of persons 
belonging to non-Christian communities, 
recognise A apply the religious law or custom 
of the persons concerned.” Art. 103 con- 
ferred 14 all such jurisdiction in matrimonial 
causes, except the jurisdiction relative to 
dissolution or nullity or jactitation of mar- 
riage, as for the time being belongs to the 
High Ct. in England ” Held : applt. was 
entitled to the declaratory decree which she 
sought.— Sasson v. Sasson, [1924] A. 0. 1007 ; 
94 L. J. P. C. 13 ; 132 L. T. 163, P. C. 

Annotation : — Refd. Bartlett v. Bartlett, [1925] A. C. 377. 

056b. To try motion for damages for 

breaoh of oontraot — Breach In England.] — 
By the Ottoman Order, 1910, the jurisdiction 
of the Supreme Ct. thereby established 
extends, as regards Egypt, to, so far as 
material : 44 (i) British subjects, as herein 

defined, within the limits of this Order, 
(ii) The property & all personal & proprietary 


rights & liabilities within the said limits of 
British subjects, whether the said subjects 
are within the said limits or not.” Buies of 

• ct. made under the order contain a provision 

* for substituted service, but none for service 
• out of the jurisdiction. Applt., a British 

subject resident in England, contracted in 
England to buy from resp., who was resi- 
dent in Egypt, a concession granted by the 
Egyptian Govt, in connection with irriga- 
tion, & for the employment of resp. in 
Egypt. Applt. repudiated the contracts by 
a cable despatched from England. Resp. 
issued a writ in the Supreme Ct. for Egypt 
claiming damages from applt. for breach of 
the contracts, & obtained an order for sub- 
stituted service in Egypt : — Held : the cable 
repudiating the contracts having been des- 

S atched in England, the breach took place 
here, A the Supreme Ct. had no jurisdiction 
in the case. — Martin v. Stout, [1925] A. 0. 
359 ; 94 L. J. P. 0. 71 ; 132 L. T. 673 ; 41 
T. L. R. 176, P. O. 

969a. Transfer of jurisdiction — Effect of 

Treaty of Peace (Turkey) Act, 1924 (c. 7).] — 
Petitioner, the wife of a British subject 
domiciled in Turkey, obtained in His Britannic 
Majesty’s Supreme Ct. for the Dominions of 
the Sublime Porte (Matrimonial Jurisdiction) 
a decree nisi for a divorce on the ground of her 
husband’s adultery. In consequence of the 
ratification of the Treaty of Lausanne the 
above ct. ceased to exist before the decree was 
made absolute : — Held : by virtue of the 
combined effect of the above Act, art. 16 of 
the Convention between Turkey A Great 
Britain of the same date as the Treaty, A art. 
2 of the Treaty of Peace (Turkey) Order, 
1924, the Divorce Division of the High Ct. 
had jurisdiction to make the decree absolute. 
— Srager v. Seagbr, [1925] P. 195 ; 94 L. J. P. 
66; 133L.T. 319; 69 Sol. Jo. 724. * 


Part XVII. — Forest Courts. 

produos for inspection.] — A.-G. v. Brown (1844), 2 L. T. O. S. 
424 ; 8 J. P. 711. 
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974a, Court books — Duty of dork to 



VoL XVL— Courts. Cases 1014a— 1126. 


Part XXI. — Palatine Courts. 

1014a. .1 — Dot v, Stephens 1018. For cross-reference after this case read 

(1885), 20 Sol. Jo. 682. “ See, no to, S. C. J. (Consolidation) Act, 1025 

(c. 40),. s. 28.” 


Part XXIII. — Borough and Local Courts of Record. 

1024a. &. P. Pendred v. Chambers (1501), Oro. 1053. To the reference before this case add 
Eliz. 256 ; 78 E. R. 512. “ ; Liverpool Corporation Act, 1021 (c.lxxiv). 

Annotation .— Retd. Ooodson v. Duffleld (1611), Oro. Jac. 313. ss. 224-263.” 


Part XXV. — Judicial Commissioners. 

1126. Add. Annotations : — Refd. Salisbury & 2 K. B. 666 ; Port of London Authority v. 

Fordingbridge District Drainage Board v. Canvey Island Comrs. (1031), 101 L. J. Ch. 

Southern Tanning Co. (1020), Ltd., [1927] 63. 


COUSIN. 

See Descent ; Wills. 


COVER. 

See Stock Exchange. 


COWS. 

See Animals ; Distbess ; Public Health. 
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CREAM. 

See Food and Drugs. 


CREW. 

See Master and Servant ; Shipping. 


CROSS-EXAMINATION. 

See Evidence. 


CROWN COLONY. 


See Dependencies & Dominions. 







VoL XVL Omm 586—818. 


CROWN PRACTICE. 

Part I. — Proceedings on the Revenue Side of the King’s 

Bench Division. 


25. Add. Annotation: — Consd. A.-G. for Isle of 
Man v . Moore, [1938] 3 All E. R. 263. 

85* Add . Annotation : — Consd. Toronto (City) 
Corpn. v. R., [1932] A. 0. 98. 

46a. Ball to answer & pay penalties — Liability of 
sureties.} — Where a person Is proceeded 
against in the High Ob. by writ of capias, 
under Customs Consolidation Act, 1876 
(©. 36), s. 247, for the recovery of penalties 
for offences against the Customs Acts he 
shall be bound to answer & pay all the 
penalties sued for with .two or more sureties 
who shall be jointly & severally sufficient 
for the amount of tne bail indorsed on the 
writ. — Me Attfield (1924), 93 L. J. K. B, 
1064. 

52. Add. Annotation: — Refd. Brooks Wharf & 
Bull Wharf, Ltd. v. Goodman Bros., [1936] 
1A11B.R. 258. 

76a. Writ of subposna — Service out of the juris- 
diction— Effect of R. S. C., Ord. LX VIII., r. 8.] 
— Held : B. 8. C., Ord. XI., is not a prohibi- 
tory order but one extending the jurisdiction 
of the ct., & therefore, though made applicable 
to proceedings on the Revenue side of the 
Kin g ’s Bench Division by R. 8. C., Ord. 
LXvIII., r. 3, it did not abrogate the right 
conferred by Crown Suits Act, 1865 (c. 104), 
s. 37, to serve a writ of subpoena on a British 
subject out of the jurisdiction without the 
leave of the ct. — A.-G. v. Prossor, [1938] 
2 K. B. 631 ; [1938] 3 All B. R. 82 ; 107 
L. J. K. B. 643 ; 159 L. T. 276 ; 54 T. L. R. 
933 ; 82 Sol. Jo. 433, C. A. 

165a. Land held In trust for debtor.] — If one in- 
debted to the king for customs by covin 
enfeoff his friend of lands purchased with 
the king’s money, himself taking the profits ; 
it shall be seized into the king’s hands until, 
etc. — Dm Chibton’s Case (1558), 2 Dyer, 
160; 73 E. R. 349. 

Annotation* .‘—Held. Coke's due (IMS), Godb. 889 ; R. 
v. Smith (1810), Wight. 84. 


166. Add. Annotation : — Refd. Food Controller v. 
Cork (1923), 130 L. T. 1. 

240a. Bills of exohange — Transmitted from 

abroad by foreign agents.] — B. v . Hunter 
(1817), 4 Price, 268 ; 146 B. B. 467. 

246a. Rights of landlord — Not entitled to payment 
from sheriff of rent due before writ.] — B. v. 
De Oaux (1815), 2 Price, 17 ; 146 B, R. 7. 

246b. Subsequent arrears of rent — Goods kept 

looked up by sheriff for long time.] — The ct. 
refused to interfere, so far as to order the 
effects to be sold, & the rent in arrear to be 
paid out of the produce. — R. v. Hill (1818), 
6 Price, 19 ; 146 B. R. 729. f 

248a. .] — R. v. Bingham (1831), 2 Or. & J. 

130 ; 2 Tyr. 46 ; 1 L. J. Bx. 62 ; 149 B. R. 65. 

298. Add. Annotation: — Refd. Be Wells, Swin- 
bume-Hanham v . Howard (1932), 48 T. L. R. 
617. 

298a. Secret profits received by agent of Crown.] — 
An English information will lie against a 
servant employed by the Crown in making 
confidential inquiries, in respect to secret 
profits alleged to have been made in the course 
of his employment. — A.-G. v. Goddard (1929), 
98 L. J. K. B. 743 ; 45 T. L. R. 609 ? 73 
Sol. Jo. 514. 

808. Add. Annotation : — Apld. Ohowood v. Lyall, 
[1929] 2 Oh. 406. 

809. Add. Annotation : — Refd. Robinson v. South 
Australia State (No. 2), [1931] A. C. 704. 

318. Add. Annotation : — Refd. Re Kent Coal Con- 
cessions, Bum v . The Co., [1923] W. N. 328. 

316. After cross-refs, following this case add : — 

Sect. 7.— WRIT OF SUMMONS. 

For Crown debt.] — See Administration of 
Justice (Miscellaneous Provisions) Act, 1933 
(c. 36), s. 4. 


PART I. SECT. 1, SUB-SECT. 4.— 
A. 

sa. Power of court to qtoe relief to 
debtor .) — R. v. Bonteb (1843), 6 O. 8* 
SSI.— CAN. 


PART L SECT. 1, SUB-SECT. 4.— 0. (•)* 

tb. General ieeue pleaded — Svbeegucnt 
proof of Crown** titte to reoereionr— 
Withdrawal of plea — Costa] — In an 
Information of intrusion, the rule to 
red on Nov. SI, 1831. 


Deft, from time to time obtained 
further time to plead, 8c on Apr. 16, 
1883. pleaded the general ieeue. Notice 
of trial was served for the sitting* after 
Michaelmas term, 1837 ; & the trial 
was postponed at the instance of deft. 
On Jan. 38, 1838, daft, discovered 
oertain documents, showing, as he 
alleged, that the reversion was vested 
in the Crown. The ct. allowed him 
to withdraw the plea of the general 
Issue, 8c plead his title specially, upon 
payment of all oosta incurred by the 
Crown, consequent on the plea of the 
general issue. — A.-G. v. Langford 
(Lord) (1888), 2 Jo. Bx. Ir. 619.— IR. 


PART L SECT. 1, StJB-SEOT. 4.— 0. <d). 

S8 if. .J — R. e. Watson 

(1838), N. B. Dig. 447.— CAN. 

PART 1. SECT. 8, SUB-SECT. 1. 
ad. Effect of writ — On accrual of 
prerooaMve right *. ) — Prerogative rights 
which might accrue to the Crown by 
virtue of a writ of extent are dependent 
upon the issue of the writ itself. As 
it was too late to Issue the writ : — 
Held : there was no direct liability to 
the Crown by the insolvent oo . — Re 
Excelsior Electric Dairy Machin- 
ery, Ltd., [1923] 8 D. L. R. 1176: 
69 O. L. R. 926 ; 2 O. B. R. 699.— CAN. 
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Part II. — Petition of Right. 


819. Add . Annotation* : — Refd. Oonstantinesco v. 
R. (1927), 11 Tax Oae. 780 ; Buckland v. H. 
<1983), 102 L. J. K. B. 404. 

820. Add Annotation : — Retd. Bad man v. B., 
11924] 1 K. B. 64. 

822. Add, Annotations: — Dlstd. Gilleghan v. 

Minister of Health (1931), 47 T. L. B. 489. 
Retd. Rowland v. Air Council (1923), 39 
T. L. R. 228. 

322a. Ministry of Health.]— By 

Ministry of Health Act, 1919 (c. 21), s. 7 (1), 
“ The Minister may sue & be sued by the 
name of the Minister of Health, & may 
for all purposes be described by that name ” : 
— Held: this provision does not enable an 
action to be brought against the Minister for 
alleged breach of a contract made by the 
Minister as a servant of the Crown, & the 
proper remedy is against the Crown by 
petition df right. — Gilleghan v. Minister 
op Health, [1932] 1 Oh. 86 ; 101 L. J. Oh. 
81 ; 146 L. T. 231 5 47 T. L. R. 439. 

828. Add. Annotation: — Refd. Be Mason, [1928] 
Oh. 386. 

828a. Claim against Dominion.] — A petition of 
right cannot be brought in the High Ct. of 
Justice of England which has for its object 
a judgment against the Crown, which is to 
be satisfied out of the Exchequer of a 
Dominion. — A.-G. v . Great Southern & 


Western Ry. Co. of Ireland, [1925] A. C. 
754$ 94 L. J. K. B. 772 5 183 L. T. 568 $ 41 
T. L. R. 576 ; 69 Sol. Jo. 744, H. L.$ revsg . 
S. C. sub nom. Great Southern & Western 
Ry. Co. of Ireland 0 . R., [1924] 2 K. B. 450, 
0. A. 

833. Add. Annotation : — Refd. A.-G. for Ontario v . 
McLean Gold Mines Co. (1926), 95 L. J. P. O. 
217. 

339. Add. Annotation Refd. Buckland v. R. 
(1933), 102 L. J. K. B. 404. 

347. Add. Citation .-—16 Asp. M. L. C. 674. 

Add. Annotation : — Refd. Brocklebank v. R., 
[1925] 1 K. B. 52. 

351. Add. Annotation: — Dlstd. A.-G. for Straits 
Settlements v . Pang Ah Yew, [1925] A. C. 
555. 

352. Add. Annotations: — As to (1) Dlstd. A.-G. 
for Straits Settlements v. Pang Ah Yew, 
[1925] A. C. 555. Refd. Jamieson v . Downie, 
[1923] A. C. 691 ; Badman v. R., [1924] 1 
K. B. 64 ; Buckland v. R. (1933), 102 L. J. 
K. B. 404. 

858a. Detinue.] — I should like to express 

my own view that a petition of light lies 
against the Crown in respect of goods wrong- 
fully detained by its servants (McCardie, J.). 
— Buckland v. R„ [1933] 1 K. B. 329 ; 49 


PART II. SECT. 1. 

817 I. Purposes .) — Upon petition of 
right there is no power in the ct. to 
compel the Crown to make a grant of 
land. — Kkkwatin Power Co., Ltd. 
v. Kkkwatin Flour Mills Co., Ltd., 
Kkkwatin Powkb Co., Ltd. t>. Lake 
of the Woods Milling Co., Ltd., 
[1926] 4 D. L. R. 631 ; 69 O. L. R. 
406.— CAN. 

817 ii. .1 — Oil .* whether a peti- 
tion of right llee to test the constltu- 
tlonallty of a Dominion statute. — 
Lovibond v. G. T. R., C. N. E., 8c 
A.-G. for Canada, 119331 1 D. L. R. 
798 ;^gtt^[1983] 4 D. L. R. 425 ; O. R. 


the provision of the Finance Act of 
1894 (Imp.), 8 . 10, for the recovery back 
of estate duty, the only way by which 
a subject is enabled to obtain back out 
of the hands of the Crown either land, 
money or goods, upon which the Crown 
has, rightfully or wrongfully, laid its 
hands, is by a petition of right; 8c 
where, as in the present instance, 
declarations are sought as foundations 
upon which to base a claim that the 
Crown is wrongfully holding money 
which of right belongs to pltf. the ot. 
has no jurisdiction to make such 
declarations except as incidental to 
a claim which can only be the subject 
of a petition of fight. — Royal Trust 
Oo. v. A.-G. fob Alberta (No. 8), 
09861^2 W. W. R. 887 ; 4D.Hr. 98. 

k i. . 1 — A petition of right 

is not an appropriate remedy for 
obtaining a declaratory judgment 
against she Crown. — Smith v. A.-G. 
for Ontario (1922), 52 O. L. R. 469. — 
AN* 


e i. Claim against Crown — What 

amounts fo.l — Applt. was the registered 
holder of certain preference 8c oommon 
stook of the Grand Trunk By. Oo. of 
Canada. By virtue of legislation & 
orders In oounoil, the whole of such 


stocks were vested in the Minister of 
Finance of Canada in trust for His 
Majesty. A new co. called the 
Canadian National Ry. Oo. having 
been incorporated to amalgamate an 
old 00 . of that name 8c the Grand 
Trunk Co., the Minister surrendered 
the stocks in question to the new eo. 
for cancellation 8c received from the 
new 00 . one share for the value of the 
Btook surrendered. Applt. claimed 
on behalf of himself & all other holders 
of such stocks that the legislation, 
orders in council & agreements, 
whereby the above transaction was 
carried through were invalid 6c void, 
8c asked for the rectification of the 
register of the Grand Trunk Oo. He 
also claimed damages against the 
ry. cos. for breach of duty in removing 
his name from the register of the 
Grand Trunk Co. The question was 
also raised whether this appeal was 
a mere question of jurisdiction 8c 
procedure, or whether there was a 
matter in controversy exceeding in 
value 4,000 dollars 8c thus giving an 
appeal as of right to the Privy Council. 
The damages claimed were greatly in 
excess of 4,000 dollars : — Hda : (l ) the 
first was a against the 

Crown 8c could only be prosecuted by 
petition of right, & the Exchequer Ct. 
of Canada had exoluslve jurisdiction 
in suoh a matter; (2) the claim for 
damages was not against the Crown, 
& as to that the aotion should be 
allowed to proceed. — Lovibond r. 
Grand Trunk Ry. Co. of Canada 
[1986] 2 All E. R. 496 ; 80 SoL Jo. 
784, P. C.— CAN. 

PART IL SECT. 8, SUB-SECT. 1. 

o i. Property in possession of 

third party .) — A.-G. for Ontario v. 
MoLkan Gold Minks, Ltd., (1927) A. 0. 
186 ; 96 L. J. P. O. 217 ; 186 L. T. 194, 
P. a— CAN. 


PART II. SECT. 8, SUB-SECT. 8. 
838 U General rule .) — A petition of 
right Is the proper remedy when the 
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Crown has In its bands property to 
wbioh a subject has a legal title : this 
does not extend to torts. — Coyle v. 
Black (1933), 7 M.P.R. 412.— CAN. 


PART II. SECT. 2, SUB-SECT. 8.— A. 

846 H. .] — MAUNSBLLe. R., 

[19251 Exoh. C. R. 133.— CAN. 

846 ill. .] — R. v. Canada Steam - 

ship Links. Ltd.. [1927] 1 D. L. R. 
991 ; [1927] S. O. R. 68.— CAN. 

846 iv. .] — Kenney v. R. 

(1882), 1 Exoh. C. R. 68.— CAN. 


a I. .] — By two contracts in 

writing suppliant agreed with reap., 
represented by the Minister of Marine 
& Fisheries, to construct six steel cargo 
Bteamers; the first contract covered 
four ships. Sc the second contract two 
ships. Both contracts provided that 
any dispute or difference arising 
between the parties thereto, during 
the term of the agreements or within 
six months after the termination 
thereof, in relation to the various 
matters therein set forth, should be 
referred to three arbitrators to be 
chosen as therein provided 8c whose 
decision Bhould be final 8c binding. 
Suppliant claimed that it required 
oertaln disputes be submitted to arbn. 
but that reap, refused to do so. Reap, 
denied that such request was made or 
refused, or that any dispute was 
referred to or settled by arbn., 8c con- 
tended that the arbn. clause in such 
contracts was a bar to the various 
claims set forth in the petition : — 
Held: since reap, had granted sup- 

S litfnt a fiat & also bad pleaded a 
efenoe, the arbn. claims had been 
waived 8c another forum substituted. — 
Couohlan 8c Son. Ltd. v. R., [1937] 
Ex. C. R. 29.— CAk. 


sf. Refund of part of pries of mineral 
rights in land under sso.) — K ktchjcn «. 
R^B. a>. [1927] 8 W. W. R. 151.— 


PART II. 8ECT. 2. 6UB-8ECT. 8.— C. 


851 viii. — .] — Kendall v. 

K. [1986J Exoh. a R. 84.— CAN. 
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T. L. R. 39 ; 76 Sol. Jo. 860 ; on appeal, 
[1938] 1 K. B. 767, 0. A. 

353b. Compensation lor Injury to property in 

Ireland.] — No claim for compensation for 
injuries done to property in Ireland is 
maintainable against the Crown in an English 
ct. — Price v. R. (1926), 42 T. L. R. 179. 

355. After this case add ** Effect of In- 

demnity Act, 1920 (c. 48 ).] — See Constitu- 
tional Law, Nos. 293a, 499a, 499b, 526a- 
626d, 634a, aider 

355a. Liability of colonial government on 

debenture.] — In 1929, the Receiver-General 
of Mauritius caused to be issued a series of 
debentures charged upon the general revenues 
& assets of the colony, the issue being 
authorised by the Sugar Industry Loan 
Ordinance No. 14 of 1929. Of the deben- 
tures so issued, 37 debentures for Rs. 1,000 
each stood registered in the name of applt. 
upon July 4, 1934. Each debenture stated 
that the issue was authorised by the ordinance 
& that provision for its redemption was 
prescribed therein. The provisions of the 
ordinance enabled a holder of the debentures, 
which were originally payable to bearer, to 
convert them into debentures payable to a 
registered holder, & also provided for their 
reconversion into bearer debentures upon the 
application of the holder. Between July, 
1934, &; Jan. 1935, the Receiver- General, 
purporting to act in pursuance of the proviso 
contained in sect. 6 of the ordinance, con- 
verted applt. ’s debentures into debentures 
payable to bearer. The conversions were 
effected upon the application of one Her- 
chenroder, who had no authority from applt. 
to make any such application, & subse- 
quently he pledged, or otherwise disposed of, 
the whole of applt.’s debentures. Applt. 
filed a petition of right, alleging that the 
govt, had no right to effect the conversions, 
that, acting upon Herchenroder’s illegal 
dealings with the debentures, the govt, 
refused to acknowledge its indebtedness to 
applt., & that the govt, had committed a 
breach of its contract with applt. enumerated 
on the debentures or in the ordinance. The 
govt, contended that the only contractual 
obligations resulting from the debentures 
issued under the authority of the ordinance 
were those enumerated in the debentures 
themselves, & that therefore it would follow 
that the conversion of the debentures was not 
a breach of the applt.’s contract with the 
govt., but was merely a tort on the part of the 
Receiver-General, in respect of which the 
govt, could not be made liable ; — Held : 
(I) applt.’s claim against the govt., so far as it 
was based upon the repudiation of all lia- 
bility to her under her debentures after their 


wrongful reconversion into bearer debentures, 
was a claim founded solely upon alleged 
breaches of contract between the govt. & 
applt. ; (2) the provision for redemption 

contained in the ordinance was an essential 
term of the contract relating to a secured 
debt, & the fact that, in order to ascertain the 
terms of redemption, the debenture holder 
was, by the debenture, expressly referred to 
the ordinance pointed to the conclusion that 
the relevant sections of the ordinance formed 
an essential part of the contract between the 
govt. & the debenture holder. — Guerard v. 
Mauritius Govt., [1939] 2 All E. R. 178, 
P. C. 

856. Add. Annotation : — Folld. A.-G. for Straits 
Settlements v. Pang Ah Yew, [1926] A. 0. 655. 

356a. .] — Under Crown Suits Ordinance 

No. 22 of the Straits Settlements a petition 
of right can be maintained to recover damages 
arising from a collector of land revenue 
selling land under Ordinance No. 35 for 
arrears of revenue without first serving a 
written notice of demand as required by s. 4. 

. The collector in selling is an agent of the 
Crown although he acts under statutory 
authority, & the fact that he has carried out 
his duties in an unauthorised manner does 
not prevent the Crown from being liable. — 
A.-G. for Straits Settlements v. Pang 
Ah Yew, [1925] A. C. 655 ; 94 L. J. P. C. 150 ; 
133 L. T. 100. P. C. 

357. Add. Annotations ; — Consd. China Navigation 
Co. v. A.-G. (1932), 48 T. L. K. 375. Reid. 
Kynaston u. A.-G. (1933), 49 T. L. R. 300. 

360. Add. Annotations : — Dlstd. Wigg v - A.-G. for 
Irish Free State, T1927] A. C. 074. Consd. 
Re Transferred Civil Servants (Ireland) 
Compensation, [1929] A. C. 242. Refd. Nixon 
v. A.-G. (1930), 100 L. J. Oh. 70. 

361. Add. Annotations: — Dlstd. Wigg v. A. -G. for 
Irish Free State, [1927] A. C. 674. Consd. 
Re Transferred Civil Servants (Ireland) Com- 
pensation, [1929] A. C. 242. Refd. Nixon 
v. A.-G. (1930), 100 L. J. Oh. 70. 

After this case add : — 

.] — See, further. Revenue, Vol. XXXIX., 

pp. 307, 308, Noe. 836-841. 

363a. Bona vacantia — Recovery by next of kin.] — 
Re Mason, No. 374b, post 

364. Add. Annotation : — Generally, Refd. R. v. 
Stepney Corpn., Ex p. Walker (John) & 
Sons, Ltd., [1934] A. C. 305. 

368. Add. Annotations : — Consd. Commercial & 
Estates Co. of Egypt v. Board of Trade, 
[1925] I K. B. 271. Refd. Netherlande- 
American Steam Navigation Co. v. Pro- 

* curator-General (1925), 42 T. L. R. 81. 


PART IL SECT. 2, SUB-SECT. 3.— E. 

■d. Sales tax paid by mistake — Under 
compulsion of legal process .} — In Oct. 
1927, the Grown by information, 
brought salt against suppliant for the 
recovery of certain money for sales tar, 
excise tax, penalties & interest, under 
Special War Revenue Act, 1915, Sc 
amendments thereto, in respect to 
beer manufactured Sc sold by suppliant 
for a period subsequent to Jan. 1, 1924. 
A settlement was arrived at between 
the parties Sc the proceeding was dis- 
continued, the settlement oovering a 
longer period than that actually 
involved in the information. Sup- 


pliant sought to recover from the 
Grown the money paid under that 
settlement, together with a further 
sum, on the grounds that it was never 
liable to the Grown ; that payment 
was procured under duress ; that when 
payment was mfcrie it was understood 
between the parties that the money 
so paid would be refunded to suppliant 
should it later appear that it had over- 
paid the Crown or that suppliant was 
not legally liable for any of the taxes 
claimed in the information. The ot. 
found that the money paid by sup- 
pliant was paid voluntarily Sc uncon- 
ditionally in settlement of the salt 

25 


brought against it by the Crown : — 
Held : money paid under compulsion 
of a legal process cannot be recovered, 
although deft, finds he has paid in error 
what he was not legally bound to pay. 
Sc the rule applies even though the 
process may never have terminated in 
a final order or judgment, & although it 
may have been withdrawn at the date 
when proceedings are taken for the 
recovery of the money, 8c although the 
payment was made under process.-— 
WALKERVnXB BREWERY, LTD. V. R., 
[ 1937 ] Ex. O. R. 99 : 4 D. L. R. 81 : 
affd-, 11939] 8. G. R. 52; [1938] 3 

D. L. R. 625.— CAN. 



Cases 869— 874b. English and Empire Digest Supplement. 


869. Add. Annotations: — Folld. Civilian War Claim- 
ante Asaocn. v. R. (1930), 46 T. L. R. 581. 
Retd. Buerger v. New York life Aaace. 
(1927), 96 L. J. K. B. 930. 


870. Add. Annotations : — Gonad. Hungarian Pro- 
perty Administrator v. Finegold (1931), 100 
L. J. K. B. 383. Apprvd. Civilian War 
Claimanta Asaocn., Ltd. v. R«, [1932] A. O. 14. 
Apld. German Property Administrator v. 
Knoop (1932), 49 T. L. R. 109. 


870a. .] — By Art. 232 of the Treaty of 

Versailles Germany undertook to make com- 
pensation for all damage done to the civilian 

n ulation of the Allied Sc Associated Powers 
o their property during the period of the 
belligerency of each ae an Allied or Associated 
Power against Germany by the aggression of 
Germany Sc her Allies, Sc moneys were 
received by the Crown under this article. 
By a petition of light the suppliants, as 
assignees of civilian claimants who had 
suffered loss or damage by German aggression 
out of the War, claimed on their behalf pay- 
ment of compensation out of the moneys 
paid or payable as reparations under the 
above article. The case made by the petition 
was that the claimants had sent particulars 
of* their claims, first, to the Foreign Claims 
Office, &, afterwards, to the Reparation 
Claims Department in accordance with the 
instructions of His Majesty’s Government, 
that these claims had been duly verified by 
the Government, Sc were included in the 
agreed total of claims for reparations which 
Germany was required to pay under the 
treaty, Sc that the Crown m inviting the 
claimants to submit their claims had con- 
stituted itself an agent or a trustee for the 
claimants in respect of any money reoeived 
by it from Germany on account of repara- 
tions, Sc that any such money was money had 
Sc received by the Crown to the use of the 
claimants : — Held : on demurrer by the 
Crown, the petition afforded no ground for 
the contention that the money received 
under the treaty was received by the Crown 
as an agent or a trustee for the claimants, or 
as money had Sc received to their use, Sc was 
bad as disclosing no ground of claim cognis- 
able by the ct. — Civilian War Claimants 


Assoon., Ltd. v. R., [1982] A. C. 14; 101 
L. J. K. B. 105 ; 146 L. T. 169 ; 48 T. L. R. 
83; 75 8ol. Jo. 813, H. L. 

Annotation : — Apld. German Property Administrator v. 

Knoop (1039), 40 T. L. R. 100. 

871. After this case add “Compensation for "use 
of invention by Crown.] — See Patents, 
No. 1678a, post/ 9 

872. Add. Annotation Refd. Brown v . Dagen- 
ham U. C., [1929] 1 K. B. 737. 

374. Add. Annotation : — Apld. Badman v. R., 
[1924] 1 K. B. 64. 

874a. When allowed.] — Under Petitions 

of Right Act, 1860 (c. 84), s. 7, the ct. has 
jurisdiction to allow a petition of right to be 
amended, provided the amendment does not 
involve a substantial alteration in the cause 
of action, so that the allowance of it without 
a fresh fiat would operate in derogation of the 
prerogative of the Crown. The test whether 
a particular amendment ought to be allowed 
is this : if the petition had originally been 

* presented in the form in which it stands after 

* amendment, is there a reasonable probability 
* that the fiat would not have been refused P — 

Badman Brothers v. R., [1924] 1 K. B. 64 ; 
93 L. J. K. B. 182 ; 130 L. T. 264 ; 68 Sol. 
Jo. 166, C. A. 

874b. Service of copy on person In possession 

of property claimed — Petitions of Right Act, 
1860 (c. 84), s. 5.] — A lunatic, at the date of 
her death in 1798, was entitled to certain 
funds in Court representing the residuary 
estate of her father. In 1794 the master had 
reported that the lunatic had no heir-at-law 
or next of kin. In 1798 Sc 1801 the Crown 
made ex gratia grants of these funds to certain 
persons Sc obtained an indemnity in respect 
of these grants. In 1926 a petition was 
presented by persons claiming to be the next 
of kin of the lunatic for the payment to them 
of the whole of her personal estate. The 
parties agreed to confine themselves, for the 
present, to seeking a determination of the 
following questions : (a) whether the petition 
was maintainable on the assumption that no 
part of the funds in question ever came into 
the hands of or was dealt with by his present 
Majesty or his nominees or grantees or was 
carried to the Consolidated Fund ; ( b ) whether 


PART II. 8E0T. S. 

874a 1. May be amended by 

court — When allowed.] — Where a sup- 
pliant seeks to substitute or add a 
substantially new cause of action, the 
.amendment should not be allowed in 
the absence of the Lieutenant- 
Governor’s flat or the consent of the 
A.-G. ; but if the substanoe of the 
oase is not changed, the ot. can help 
the suppliant by amendment. — 
Northern Construction Oo. v. R., 
[1093] SD, L.R. 1069 ; 2 W, W. R. 
769. — CAN. 

874a tl. .1 — Hansen 

v. R.. Cl 9883 EX. a R. 197. — GAN. 

874a ill. .1— Even if 

the ot. has power In some oases to 
amend a petition without the consent 
of the Crown, that power must be 
limited to minor matters. Sc oannot go 
the length of allowing a suppliant to 
change the character of his claim 
against the Crown, either by adding 
to it or withdrawing part of it or by 
adding parties as oo-defta. with the 
Crown. — Flexlum® Sion Oo. e, Macstt 
Sion Co., [10231 1 D.L.R. 1186 ; 61 
O. L. R. 595.— 0 AN. 

874a iv. .}— A peti- 


tion oannot be amended, unless one 
month's notioe of the substanoe of the 
petition is given to a law olfloer. — 
Official Assignee v. R., (1929] 
N. Z. L. R. 205.— N.Z. 

874a v. ,] — Fitz- 

patrick «. R. (1926), 67 O. L. R. 
178.— CAN. 

874a vi. .1— The 

practioe of the ct, permits amendments 
to a petition of right provided the 
same do not state a new oause of action. 
The test whether a particular amend- 
ment should be allowed Is : If the 
petition has originally been presented 
in the form In which it stands after 
amendment, is there a reasonable 
probability that the flat would not 
have been refused 9 After a flat •« Let 
Right be Dona " is granted, St the 
petition Is filed in ot., it becomes a 
pleading, St under the Rules of Ot. is 
subjectto any reasonable amendment, 
providing it does not involve any sub- 
stantial alteration in the oause of 
action, or does not set up a fresh oause 
of action. — Hansen v. R., (1988] 
Ex. a R. 197.— CAN. 

874a vll. 


was granted, praying that she be 
authorised to bring action against the 
“ Minister of Roads ’* to recover the 
sum of 810,000 as damages for the 
death of her husband who was killed 
following a collision of his automobile 
on a provincial highway with a tractor 
belonging to the Department of Roads. 
Reap., after the hearing of the oase but 
prior to ludgment, made a motion 
before the trial Judge for leave to 
amend the prayer of her petition of 
right by replacing the words V Minister 
of Roads ,r by the words “ His Majesty 
the King." The motion was granted 
by the trial judge at the same time that 
Judgment was given awarding damages, 
which Judgment was affirmed by the 
appellate ct. Applt.'s counsel before 
this ct. besides denying any liability 
of the Crown upon the facts of the ease, 
contended that the trial Judge should 
not have allowed the substitution of 
the name of 4 ' His Majesty the King M 
for the “ Minister of Roads M without 
the previous authority of a new flat : — 
Held: it was competent to the Superior 
Ot. to grant the motion to amend the 
“■ ,lf that were considered 


nennsssry.— R. «. Dxuxas. (1988] 
S.O.R.486.— CAN. 



VoL XVL — Crown Practioe, Oases 374b — 470. 


the petition was barred by any Statute of 
limitations ; (e) whether in view of Petitions 
of Bight Act, 1860 (c. 84), a. 5, the suppliants 
could proceed without serving the petition 
upon the successors in title of the persons 
to whom the ex gratia grants had been made : 
— Held : Petitions of Right Act, 1860 (c. 84), 
s. 5, did not apply to the case. — Be Mason, 
[1028] 1 Oh. 886 5 97 L. J. Oh. 821 ; 189 
i. T. 477 ; 44 T. L. B. 225 ; on appeal , 
[1929] 1 Oh. 1, O. A. 

R* Mtaahan's Petition of 
Risht (1981), 100 L. J. Oh. 951. 


875. Add. Annotations : — Retd. Buerger v. New 
York Life Assoc. (1927), 96 L. J. K. B. 980. 
Mentd. Civilian War Claimants Assocn. v. B. 
(1980), 46 T. L. B. 581. 

881. Add. Annotations : — As to (1) Retd. Jamieson 
v. Downie, [1928] A. 0. 691 . As to (8) Apprvd. 
Badm&n v. B., [1924] 1 K. B. 64. 

888. Add. Annotations: — As to (1) Const!. Re 
Mason, [1929] 1 Oh. 1. Held. Oayzer, Irvine 
v. Board of Trade (1925), 95 L. J. K. B. *34 5 
Hungarian Property Administrator v. Pine- 
gold (1981), 100 L. J. K. B. 888. 


Part III. — Scire Facias. 

426. Add. Annotation : — Consd. Austrian Property 449. Add. Annotation : — Consd. Re Letters Patent 
Administrator «. Russian Bank for Foreign No. 139,207, Re Oarbonit Akt., [1924] 2 Cb. 

Trade (1031), 47 T. L. B. 650. 63. 


Part V. — Habeas Corpus. 

464 . Add . Annotation : — Retd. Secretary of State R. v. Board of Control, Bast Ham Corpn. A 

for Home Affairs v. O’Brien, [1923] A. C. 603. Mordey, Exp. Winterflood, [1938] 1 K. B. 420. 

469 . Add. Annotations: — As to (1) Dlstd. Secretary Generally , Rsfd. Re Carroll, [1931] 1 K. B. 

of State for Home Affairs v. O’Brien. [19231 317. 

A. C. 603. As to (4) Refd. B. v. Maidstone 470. Add. Citations .-—[1923] 2 K. B. 861 ; 92 
Prison, Ex p. Maguire, [1925] 2 K. B. 265; L. J. K. B. 707 ; 129 L. T. 419 ; 87 J. P. 


879 i. Partite-Joinder of— Not 
Crown with another respondent. )~I oan 
find no authority in which it has been 
deoided that a reap, may be joined with 
the Crown In a petition of right, & a. 
applts. object to being' so joined, I 
think they are entitled to suooeed 
(Draper, J,), — McNeil's Exors. Sc 
Dr Bkrnalrs v. R. & Pbndergabt 
(1980), W. A. L. R. 4.— AUS. 

880 lit. .) — The Crown 

expropriated oertain lands, Sc in the 
plan Sc description deposited in the 
registry office, named M. as the owner 
of a part. M., then, baring obtained 
a flat from the Grown, filed a petition 


wan the owner of the land expropriated, 
Sc a motion was made for leave to amend 
the petition of right by substituting 
the wife's name for that of M. as 
suppliant . — Held: as no action oan 
be taken against the Crown without 
first obtaining its flat which gives the 
ct. jurisdiction, such an amendment 
could not be allowed Sc the motion 
was, under the circumstances, dismissed 
without oosts. — M orenct v. XL, [1927 ] 
Exoh. C. R. 288. — OAN. 

c I. Defence — When particular* 

ordered .1 — O’Brien Sc Doheict v. R., 
(19281 Exoh* C. R. 1.— OAN. 

sk. Claim against individual a* 
well a* Crown — Necessity for separate 
action against individual — Action & 
petition of right tried together. Y— 
MOSOTXBK OO WBTSUC T I ON CO. V. R., 

[1928) 8 D. L. R. 1089 ; 2 W. W. R. 
7fi9w— OAN. 


order will not be made for the examina- 
tion by petitioner Off an officer of the 
Orewn for diaoovery before trial. — 
Cmmmm v. R., [19281 2 D. L. R. 842 ; 
62 O. L. R. 72.— OAN. 

JS85* 


Part II. of Crown Suits Act, 1908, is 
not entitled to an order for discovery 
of documents against the Crown. — 
Rayneb v. R., [1929] N. Z. L. R. 806. 
— N.Z. 

894 I. Evidence — Burden of proof — 
Negligence charged against officers t£r 
servants of Crown.}— The burden of 
proof is upon the suppliant, who must 
show that there was negligence. Sc the 
maxim res ipsa loquitur cannot be 
invoked to relieve him of the onus in 
such actions under Exch. Ct. Act, 
1906, s. 20. — Montreal Transpor- 
tation Co. v. R., [19241 4 D. L. R. 
808. — CAN. 

PART III. SECT. 1. 

si. Whether writ will issue against 
heir — After return of nulla bona by 
administrator.) — A sc i. fa. will not issue 
against an heir under 6 Geo. 2. although 
an execution may have Issued against 
the goods Sc chattels In the hands of the 
administrator Sc been returned nulla 
bona . — Patrrson v . McKay (1828), 
Tay. 43.— CAN. 

PART V. SECT. 1, SUB-SECT. 1. 

am. Civil proceeding — Appeal to 
Court of King 's Bench.}— The writ of 
habeas corpus is a oi^U proceeding what* j 
ever may be the eause of detention, i 
whether a criminal or supposed criminal ; 
or civil matter or any other illegal 
detention. A judgment maintaining 
a writ of habeas corpus is a judgment 
in a civil case, & is susoeptible of appeal 
to the Ct. of K. B . — Esr p. Pong, Ex p. 
You, Ex p. Cbalutoux, J.19291 1 
D. L. R. 223 ; &0 Oan. Grim. Cas. 218 ; 
Q. R. 44 K. B. 476.— CAM. 

sa. .) — Ex p. Fong, Ex p. You 

Ex p. Ouaufoux, [19291 1 D. L. K, 
229i 60 Can. Grim. Gas. 218 ; 44 Quo. 
K. 6. 47S.— OAN. 

sp. Supersession of writ in India.) — 
Applts. were arrested in Madras on 
warrants, which were not dated, issued 
by the resident for the Madras States 
under the Indian Extradition Act, 


I 1903 (No. 16 of 1903), b. 7, Sc directed 
to the chief presidency magistrate of 
Madras, tho second resp. On the 
following day, whon applts. were about 
to be taken to Travancore, ft petition 
was presented to Pan drang Row, J., 
a Judge of the High Ct., at his 
residence, on behalf of all the applts., 
for a writ of habeas corpus, Sc with it 
a further petition for a stay of execu- 
tion of the warrants, Sc the judge 
made an order issuing a rule nisi . 
Subsequently the district magistrate. 
Trivandrum, the first resp., presented 
a petition to the High Ct. praying that 
the order of Pandrang Row, J., 
should be quashed, as having been 
made without jurisdiction. The latter 
petition came before a Divisional 
Bench, who referred certain questions 
of law to a Pull Bench Sc suspended the 
operation of the writ nisi. The Full 
Bench held (1) that the common law 
writ of habeas corpus did not run in 
British India in a case such as this one, 
Sc that any power which tho ct. 
formerly had to issue such a writ In 
a case of this kind had been taken 
away Sc the powers conferred by tho 
Code of Criminal Procedure, 1898, 
s. 491, substituted, (11) that tho Appel- 
late Side Rules of the Madras High Ct., 
rr. 2, 2a, were intra vires the ct. s 
powers, & that a single judge of tho 
High Ct. had no Jurisdiction to deal 
with applications in the nature of 
habeas corpus, whether made under 
sect. 491 or otherwise, (ill) that the 
order of Pandrang Row, J., Issuing a 
rule nisi was passed without juris- 
diction, Sc was null Sc void, Sc (iv) that 
the application filed by applts. under 
the Code of Criminal Procedure, 1898, 
s. 491, must, In accordance with the 
rules of ct., be dealt with by the 
Criminal Bench. The Divisional 
Bench accordingly made orders dis- 
missing the petition of applts. & setting 
aside the order of Pandrang Row, J., 
which had directed tho issue of the 
writ nisi. On an appeal from those 
orders i—Held : (1) the first resp. was 




Cues 470 — 608. 


English and Empire Digest Supplement. 


166 5 21 L. G. R. 419 j 27 Oox, C. C. 4S3 •, 
sub nom. O’Brien v. Secret aby of State 
for Hoke Affairs, 07 Sol. Jo. 553 ; on 
appeal , sub nom . Secretary of State for 
home Affairs v. O’Brien, [1923] A. 0. 
608, H. L. 

Add. Annotation : — Retd. Campbell v. Poliak* 
[1927] A. O 782. 

492. Add. Annotation: — Retd. Secretary of State 
for Home Affaire v. O’Brien, [1928] A. 0. 603. 

493. Add . Annotation : — As to (1) Coned. Sobhuza 
II. v. Miller, [1920] A. 0. 518. 

495a. .] — In T., land in China over 

which Britain had by treaty acquired a lease, 
& in accordance therewith exercised certain 
rights of administration & control, four 
Chinese subjects were detained on certain 
criminal charges. Japan, who is carrying 
out military operations in China, contended 
that the four men were answerable to them 
for the crimes alleged. The British 
authorities, being satisfied that there was 
primd facie evidence against the four men, 


agreed to surrender them to the District Ct. 
at T. which, the appct. for the rule alleged, 
was controlled by the Japanese. A summons 
was issued for a writ of habeas corpus , directed 
to the Foreign Secretary & to certain officials 
at T., to have the four Chinese brought to the 
High Ct. in England for the purpose of an 
inquiry into the legality of their detention s — 
Held : (1) T. was foreign territory &; a writ 
of habeas corpus would not issue in respect 
of a foreigner detained there ; (2) in the 
circumstances of the present case the writ 
would not issue to the Foreign Secretary, who 
was acting only in an advisory capacity. — 
Re Ning Yi-Ching (1039), 50 T. L.B. 3. 

498. Add. Annotations : — Refd. B. v. Home Secre- 
tary, Ex p. Bressler (1924), 131 L. T. 386; 
Bshugbayi Eleko v. Nigeria Government, 
[1931] A. C. 602. 

508. Add. Annotations : — As to (1 ) Apld. Campbell 
v. Poliak, [1927] A. C. 732. Refd. Re Carroll 
(1930), 47 T. L. R. 20. Generally , Refd. 

* Bshugbayi Eleko v. Nigeria Government, 

* [1928] A. O. 459. 


entitled to intervene by his petition; 
(2) the High Cta. Act. 1801. authorised 
the legislature, if it thought fit. to take 
away the powers which the ct. obtained 
as the successor of the Supreme Ct., 
8c subsequent Acts of the legislature 
left no doubt that the powers to issue 
the prerogative writ of habeas corpus , 
in matters contemplated by the Code 
of Criminal Procedure, 1808. s. 491, 
had been so taken away ; (3) the 

Appellate Bide Buies of the Madras 
High Ot. which were material here wore 
not ultra vires ; (4) the form which the 
warrants should take was not pre- 
scribed by the Extradition Act or the 
rules. The warrants here clearly 
described tho offences with which 
applts. were charged, 8c the place at 
which & the person to whom applts. 
were to be handed over were sufficiently 
Indicated. There was no provision 
in the Aot or the rules requiring any 
further particulars or requiring directly 
or implicitly that the warrants should 
bo dated. — Matthen v. Trivandrum 
District Magistrate, [1939] 3 All 
E. R. 360 ; 65 T. L. R. 808 ; 83 Sol. 
Jo. 070, P. O.— IND. 


PART V. SECT. 1, SUB-SECT. 2. — A. 

o I. Commitment not in 

any criminal case under any Act of 
Parliament of Canada.] — Petitioner was 
oonvioted, in July ft October, 1928, on 
charges under Intoxicating Liquor Aot 
ot New Brunswick, ft was oommitted to 
gaol in Y ork County. N.B. He applied 
to a Judge of this ot. for a writ of 
habeas corpus , alleging that, on ft prior 
to Deo. 10, 1917* Canada Temperanoe 
Aot was In force In said county, that, 
on that date, an Order in Council, 
passed pursuant to Statutes of Canada, 
1917. o. 30, became effective, suspend- 
ing the operation of the OanadaTemper- 
anoe Aot in said oounty ; that, at the 
time of the passing of said Order in 
Council, there Was in force the New 
Brunswiok Intoxicating Liquor Aot. 
1916, referred to in said Order In Council 
as being as restrictive as the Canada 
Temperance Aot $ that, in 1927, New 
Brunswick Intoxicating Liquor Aot, 
1997, o. 3, came Into force, which 
repealed the 1916 Aot, ft was leas 
restrictive than Canada Temperance 
Aot ; ft he oontended that, aa a result, 
the said suspension of the operation 
of Canada Temperanoe Act auto* 
matioally oeased. ft that Act name 
into foroe In said oounty, ft that the 
offenoes fur which ha was oonvioted ft 


oommitted to gaol were offenoes 
against that Aot ft not against the 
Provincial Aot : — Reid : a judge of 
itlis ot. had no Jurisdiction to issue 
the writ applied for, as the commit- 
ment was not “ In any criminal case 
under any Aot of Parliament of 
Canada ** within Supreme Court Aot. 
s. 57.-— Doherty t*. Hawthorne, [1929] 
1 D. L. R. 130 ; 50 Can. Grim. Cas. 209 ; 
[1928] 8. O. B. 559.— CAN. 

oil. -J— The Juris- 

diction of the Supreme Ct. of Canada 
in respect of habeas corpus extends only 
to oases of commitment following upon 
charges of offences which are criminal 
by virtue of statutes enacted by the 
Parliament of Canada ; it does not 
extend to cases of commitment for 
offenoes at common law or under 
statutes enacted prior to Confederation 
which are still in foroe, even If these 
last offenoes have also been declared 
to be criminal by a federal statute. — 
Smith «. R., Blackman v. R.. [19311 
S. 0. R. 578 ; 4 D. L. R. 405 ; 56 
Can. O. a 61.— CAN. 

■o. Right to apply to different judges 
successively — -Extradition proceedings .] 
— The common law right to make 
suooesslve applications to different 
Judges for a writ of habeas corpus still 
exists with respect to extradition pro- 
ceedings. — Re O'Connor, J1928] 1 

D. lTR. 588 ; [1928] 1 W. W. r. fi 5 ; 
49 Can. Grim. Cas. 161 ; 39 B. O. R. 
271.— CAN. 

PART V. SECT. 1, BUB-SECT. 3.— A. 

501 iv. .] — Reid t>. Drake 

(1867). 4 P. R. 141.— CAN. 

601 v. Not granted where de- 

tention lawful — Not available as means 
of appeal.) — A writ of habeas corpus 
will not issue where the accused is 
being held in custody in virtue of a 
valla Judgment of a ot. having Juris- 
diction. It is not Intended ft cannot 
be used as a means of appeal. — 
Howlbt v. PnuKS (1927), Q. R. 65 
8. O. 483.— CAN. 

501 vL .] — Ex p . 

Boucher (One.) (1928), 60 Can. Orlm. 
Cas. 161.— CAN. 

501 vli. — — .] — In order to make 
a ease for habeas corpus in criminal 
matters, there must be an actual 
confinement or, at least, the present 
means of enforcing It. A person may 
apply for the writ while In the custody 
of a constable, immediately upon being 
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arrested, & need not wait until he is 
actually incarcerated. But a person at 
large on ball is not so restrained of his 
liberty as to entitle him to the writ. — 
Re Isbell, [1930] S. C. R. 62 ; 1 
D. L. R. 393 ; 52 dan. C. C. 170.— CAN. 

501 vilL .]—31 Car. 2, c. 2. 

which aims at reiterated commitments, 
has no application to oases where the 

{ )risoner Is imprisoned under a warrant 
n execution. — Re Ransomx (1932), 4 
M. P. R. 271.— CAN. 

PART V. SECT. 1, SUB-SECT. 3.— 
B. (a). 

511 II. .1 — It is only where a 

ot. is wholly without jurisdiction that 
habeas corpus will lie. The Supreme 
Ct. of New Brunswiok has no right to 
interfere with the record of a county 
ot. judge's criminal ct. of Nova Scotia, 
or with an increase of sentence by 
the Supreme Ot. of Nova Scotia. — 
Ex p. Burns (No. 2), [19321 3 D. L. R. 
29 : ULP.i 564 ; 58 O. O. O. 231. 
—CAN. 

512 v. Costs not stated .) — 

Ex p. Henderson. Ex p. Bboder. 
Ex p. Stewart, Ex p. Joe Go Get 
(Can.), [1930] 1 I). L. R. 420 ; 62 Can. 
Grim. Cas. 95. — CAN. 

619 i. Indictment for murder — Com- 
mittal by - magistrate — Evidence die 
closing criminal negligence.) — R. v. 
RIE8Y (1931), 55 Can. C. O. 328.— CAN. 

sb. Detention after purging con- 
tempt.}— Re Singer (Ont.) (1929), 62 
Can. Grim. Cas. 243. — CAN. 

sd. Consent to trial — Not shown in 
clerk’s copy of conviction — Shown in 
magistrate's original.) — Habeas corpus 
refused. — Re Z wicker (1932), 4 

M. P. R. 331.— CAN. 


PART V. SECT. 


P. 1. I 
B. (fa). 


SUB-SECT. 3.— 


623 J. Where warrant primd facie 
valid.}— R. t>. Wong Yuen (1926), 44 
Can. Grim. Cas. 338.— CAN. 

if. Power of court to amend.) — Re 
McNBIU, (1931), 3 M. P. R. 186.— CAN. 


PART V. SECT. 1, SUB-SECT. 3.— 
B. is). 

sq. Commissioner under Combines 
Investigation AcL) — The jurisdiction 
of a judge of the Supreme Ct. of 
Ca n ada, under Supreme Ct. Ant, 1927, 
a. 67, to issue a writ of habeas corpus, 
held not to extend to the ease of a 


VoL XVL — Crown Practice. Oases 558—811 


658. Add. Annotation: — Retd. R. v. Brixton 
Prison, Ex p. Shure, [1926} 1 K. B. 127. 

554. Add, Annotations: — Consd. R. v. Brixton 
Prison, Ex p. Shure, [1926] 1 K. B. 127. 
Retd. R. v, Brixton Prison, Ex p. Perry, 
[1924] 1 K. B. 456. 

655. Add. Annotation: — Consd. Kossekechatko v. 
A.-G. of Trinidad, [1932] A. 0. 78. 

662. Add. Annotation: — Retd. Be Carroll, [1931] 
1 K. B. 317. 

585a. Form of summons.] — A summons 

taken out during the long vacation with a 
view to obtaining a writ of habeas corpus to 
bring the body of appct. before the High Ot. 
should require the parties concerned to show 
cause, not why the writ should not issue, but 
why an order nisi for the writ should not 
issue, inasmuch as the former procedure does 
not, whereas the latter does, disclose the 


grounds upon which the application is made. 

* — R. v. Brixton Prison (Governor), Ex p. 

Shure, [1926] 1 K. B. 127 ; 95 U J. K. B. 
361 ; 134 L. T. 317 ; 28 Cox, C. 0. 126 ; 
[1926] B. & 0. R. 1, D. C. 

601. Citations : — For 11 sub nom. R. v. Home 
Secretary, Exp. O'Brien, 39 T. L. R. 487, 
C. A. ; sub nom. Home Secretary v. O'Brien, 
Times, May 15, H. L.," read “ sub nom . R. v . 
Secretary of State for Home Affairs, 
Ex p. O’Brien, [1923] 2 K. B. 361, C. A. ; 
sub nom. Secretary of State for Home 
Affairs e. O’Brien, [1923] A. C. 603, H. L ” 
Add. Annotation : — Reid. Campbell v. Poliak, 
[1927] A. 0. 732. 

611. Add. Annotations : — Consd. Bshugbayi Eleko 
v . Nigeria Government, [1928] A. C. 459. 
Retd. Secretary of State for Home Affairs v. 
O’Brien, [1923] A. C. 603. 


commitment by a oomr. appointed 
under Combines Investigation Act, 
1027, for contempt of an order made by 
the comr. under sect. 22 thereof. — Re 
Singer. [1029] 4 D. It. R. 878 ; S. O. R. 
614 ; 62 Can. Crim. Cas. 1. — CAN. 

PART V. SECT. 1. SUB-SECT. 3.— 
B. (h). 

sr. Applicant at liberty an bail — 
Writ refused. ] — V err ault v. Lachance 
(Quo.), [1029] 2D.L.R. 000. — GAN. 

st. .] — Re Isbell (Can.), 

[1030] 1 D. L. R. 393; 62 Can. Crim. 
Cas. 170.— CAN. 

PART V. SECT. 1. SUB-SECT. 3.— C. 

552 Iv. .] — Where an 

inferior ct. Is acting within its juris- 
diction. the superior ct. has no power, 
at common law, to assume the function 
of an appellate ct. & review its con- 
clusions by means of a writ of habeas 
corpus either with or without certiorari . 
— Re Chinese Immigration Act Sc 
Lee Chow Ying (1028). 49 Can. Crim. 
Cas. 168 ; 39 B. O. R. 322.— CAN. 

552 v. Sufficiency of evidence not 

considered .] — On an application for 
habeas corpus the ct. has no jurisdiction 
to consider the sufficiency of the 
evidence, where jurisdiction exists. — 
Re Davison, [1936] I D. L. R. 60 ; 0 
M. P. R. 497 ; 64 Can. C. O. 335 ; 5 
F. L. J. (Can.) 228.— CAN. 

554 L On -ground that 

decision against weight of evidence .) — 
Application by way of habeas corpus Sc 
certiorari in aid to quash a conviction 
made by a police magistrate on a charge, 
under Excise Aet, s. 181, of unlawful 
pos s ession of spirits unlawfully manu- 
factured : — Held : assuming that the 
evidence before the magistrate might 
be examined to determine Its sufficiency, 
the magistrate having had some evi- 
dence before him on which to base his 
finding, the ct. was not Justified In 
Interfering with the oondusion or 
Inference drawn by him therefrom.— 
R. v. Scharf (Man.), [1928] 3 W. W. R. 
398.— CAN. 

554 II. .1— R. v. Hill 

(N. 8.), [19291 1 D.L.R. 349 ; 50 Can. 
Crim. Cu. SIS.— CAN. 

557 I. Acting without juris* 

diction — Magistrate.)— Ex p. Mohamet 
Au (N. 8.) (1919), 32 Can. Grim. Cas. 
65. — CAN. 

557 ii. County court judge.) 

— , Habeas corpus lies where a county ct. 
judge sitting In appeal from a summary 
oonviction has exceeded his Jur* 
diction. — R. v. PETIT. [19321 _ 

W. W. R. 161 ; 40 Man. L. R. 207 ; 
57 O. a C. 216.— CAN. 

o. For ” 4 C. L, R. 101 ” read " 4 
V. L. R. 101.” 


TJ * -1 — R« Moore, 

[1924 J 3 W. W. R. 923.— CAN. 

sv. Where proceedings so irregulur as 
to preclude fair trial.) — Accused dis- 
charged upon a writ of habeas corpus. — 
R. v. Campbell (1924), 43 Can. Crim. 
Cas. 340. — CAN. 

»w. Not decisions of court of record — 
County court judge's criminal court. 1 — 
Ex p. martin, [1927] 8D.L.R. 1134; 
48 Can. Crim. Cas. 23 ; 60 O. L. R. 
577.— CAN. 

■z. Conflicting evidence.) — In habeas 
corpus under Nova Scdtia statutes, the 
cts. will not disturb a conviction because 
the evidence is conflicting unless there 
is a total want of evidence. — Re 
Haley (1937), 68 Can. O. 0. 238.— 
CAN. 

PART V. SECT. 1, SUB-SECT. 8.— 
D. (o). 

d 1. .] — Neither the doctrine 

that an alien friend has no right 
enforceable by action to enter British 
territory nor the prerogative of the 
King to exclude an alien from his 
realm can operate to prevent the ct. 
from entertaining an application of 
habeas corpus to inquire into the 
legality of the imprisonment of the 
alien by a private person. — R. v . 
Carter, Ex p. Kisch (1935). 52 

0. L. R. 221 ; 41 Argus L. R. 125.— 
AUS. 

sx. Person outside British India .) — 
The High Ct. can issue a writ ot habeas 
corpus for the production of a person 
outside British India, provided he is 
in the oustody. or under the control, of 
a person within Its Jurisdiction. — 
Mahomedalu Allabux v . Ismaiiji 
Abdula li & 9ardar Syedna Taker 
Saifuddin Mullaji Sajtbb (1926), 

1. L. R. 50 Bom. 616.— IND. 

PART V. SECT. 1. SUB-SECT. 4.— 

A. (b). 

sz. To court in another province — 
Conviction under Opium <£ Narcotic 
Drug Act, 1928 — Not without good 
reason.) — R. v. Jungo Lee (No. 2), 
[1927] 1W.W.R, 578 ; 47 Can. Crim. 
Gas. 255 ; 38 B. C. R. 313.— CAN. 

PART V. SECT. 1, SUB-SECT. 4.— 
A. (o). 


595 v. 


■4 — An application for 


habeas corpus must he supported by 
an affidavit ot prisoner, or an affidavit 
showing that his affidavit cannot he 
obtained. — R. v. Murrell, [1924] 2 
D. L. R. 647 ; 40 Can. Crim. Cas. 298, 
—CAN. 

595 Ti. .j— R. v. Lee (B. C.), 

[19261 3 W. W. R. 264.— CAN. 

595 v!L .] — In habeas corpus 

proceedings the ot. has jurisdiction 
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V. 


notwithstanding the absence of i 
affidavit from the prisoner. — R. 
Slipp Ex p. Gardiner, [1934] 

D. L. R. 381 ; 61 O. O. O. 401 ; 

M. P. R. 392.— CAN. 

599 ii a. .1— R. 

Murrell, No. 595 v., ante. — CAN. 

599 ii b. 8. P. R. v. Banniti, [1026] 
1 D. L. R. 424 ; 45 Can. Crim. Cas. 
75 ; 68 O. L. R. 165.— CAN. 

PART V. SECT. 1, SUB-SECT. 4.— 
A. (d). 

611 vl. .] — An appot. for 

a writ of habeas corpus is not at liberty 
to go from judge to judge of the 
Supreme Ot. in his quest of release.— 
Re Loo Len (No. 2). [1924] 1 1). L. R. 
910 ; 1 W. W. R. 735 : 41 Can. Crim. 
Cas. 388 ; 83 B. O. R. 213.— CAN. 

811 viJ. .1 — An appot. for 

a writ of habeas corpus whose discharge 
is refused by one judge, may make 
another application before another 
Judge, even of the same ot., on the 
same or on different grounds. Sc so on 
from judge to judge, each judge being 
uncontrolled by the previous decisions. 
— R. v. Gee Dew (No. 1), [19241 3 D. 
L. R. 153 ; 2 W. W. r. 773 ; 42 Can. 
Crim. Cas. 188; 33 B. C. R. 524.— CAN. 

811 viii. .1 — When an 

application for a writ of habeas corpus 
has been refused on its merits by a 
judge of tho Ct. of K. B. in Manitoba, 
the only ot. of original jurisdiction In 
Manitoba in questions of that kind, the 
application cannot be renewed before 
any other single Judge. — R. v. Roman - 
ohuk, [1924J 3 D. L. R. 229 ; 2 

W. W. R. 851 : 42 Can. Crim. Oa«. 
231 ; 34 Man. L. R. 371.— CAN. 

611 lx. .1 — The dismissal 

of a habeas corpus application or 
applications is not a bar to the making 
or a now application for habeas enrjivs 
before the same judge. — It. v. 1 401 , 
rifl25] 2 W. W. R. 129 : 43 Can. Crim. 
Ca«. 363.— CAN. 

811 x. .1 — An applicant 

for habeas corpus has the right to apply 
therefor to each judge of a ct. which is 
competent to issue the writ. Habeas 
corpus lies for the release of a person 
detained under an order by tho 
county ot. Judge’s criminal ct. which 
is bovond the jurisdiction of that ct. 
to make. — Re Heuk, [1939] 2 W. W. R. 
123.— CAN. 

611 xi. May not be made to successive 
Allahabad.) — The common 


practice of English cts., permitting 
successive identical applications for a 
writ of habeas corpus to be made to the 
judges, one after another, of the Hi 
Ct., is not applicable to the High L-. 
of Allahabad In the case of applica- 
tions under sect. 491 of the Criminal 


Ohm 618a— 787. English and Empire Digest Supplement, 


618a. May bt made to successive Judges.! — Bach 
judge of the High Ct* established by Jed. 
Act, 1873 (o. 66), has jurisdiction to entertain 
an application for a writ of habeas corpus, in 
term time or in vacation, A is bound to hear 
A determine the application on its merits, 
notwithstanding that some other judge has 
already refused a similar application ; A this 
principle applies in the case of the judges 
of the Supreme Ot. of Nigeria. — Bshugbayi 
Bleko t. Nigeria Government (Adminis- 
tering Officer), [1928] A. 0. 469 ; 97 
L. J. P. O. 97 ; 189 L. T. 627 ; 44 T. L* R. 
682 ; 72 Sol. Jo. 462, P. 0. 

Annotation : — Conad. Re Carroll (1980), 47 T. L. R. 80. 

660a. Judge abstaining from Inquiry into 

facts.] — Cards Wilson’s Case, No. 650, 
ante. 


666a. .] — Rudyard’s Case (1070), 2 Vent. 

22 ; 86 B. R. 286. 

Annotations : — Retd. R. e. Wilke* (1768), 8 Wila. 151*. 
Wood's Case (1771), 8 Wila. 172; R. c. Dunn (1840), 12 
Ad. A El. 69q. 


660a. •] — -Assuming that an order transferring 

a convict sentenced to penal servitude in 
Northern Ireland to an English prison was 
not valid to justify the transfer between the 
Irish A the English prisons, it is a sufficient 
answer by the governor of the English prison, 
to whom a rule nisi for a vTit of habeas 


corpus has been directed, that appct. was 
lawfully sentenced to a term of penal servi- 
tude, Which is still current, A that he detains 
him under an order lawfully made by the 
Home Secretary. — R. v. Maidstone Prison 
(Governor), Exp. Maguire, [1925] 2 K . B. 
205 ; 94 L. J. K. B. 079 ; 133 L. T. 710 ; 
89 J . P. 89 ) 41 7. L« R. 456, D. C. ; on 
appeal, 95 L* J. K. B. 65, C. A. 

666. Add. Annotation : — As to (8) Consd. Eshug- 
bayi Bleko v. Nigeria Government, [1921] 
A. C. 459. 

682a. .] — Secretary of State for Home 

Affairs v . O'Brien, No. 801, post . 

696a. .] — Where a commitment is after 

conviction, the ct. is bound to look at the 
conviction in order to see whether there is 
more than a technical defect in the commit- 
ment, A a good conviction wil l cure a defect 
in the commitment. — R. v. Lewes Prison 
Governor, Ex p. Doyle, [1917] 2 K. B. 
264 5 80 L. J. K. B. 1614 ; 110 L. T. 407 ; 
- 81 J. P. 173 ; 33 T. L. R. 222 ; 26 Cox, 
. O. O. 636, D. O. 

75(h Add. Annotation : — As to (2) Reid. Secretary 
of State for Home Affairs v . O'Brien, [1923] 
A. 0. 003. 

784. Add. Annotation : — Retd. Kossekechatko v. 
A.-G. of Trinidad, [1932] A. O. 78. 

787. Add. Citation 17 Jur. 1168. 


Procedure Code, inasmuch as the 
common law of England Is not in force 
in this Province, & this High Ct. has 
not the common law right or issuing a 
writ of habeas corpus , but only the 
power, conferred upon It by statute 
for the first time in 1923, of making 
directions of the nature of a habeas 
corpus . — Haidari Beoam v. Jawad 
A n Shah (1933), I. L. R. 66 All. 271. 
— IND. 

PART V. SECT. 1, SUB-SECT. 4. — B. 

sb. Order nisi — Notification of prose- 
cutor db magistrate not necessary .) — 
R. v. Kuxyok, 11924] 1 W. W. R. 
872; 42 Can. urim. Oas. 144. — CAN. 

PART V. SECT. 1, SUB-SECT. C. (e). 

641 1. General rule — Original writ ] — 
There Is nothing In King's -Bench Act 
or Rule* which expressly or Impliedly 
provide* that a writ of habeas corpus 
In a civil prooeedlng oan be properly 
■erred by the deliveiy of a oopy. — 
Bussell v. Stonxr (Sian.), [1928] 1 
W.W.R. 749. — CAN. 


PART V. SECT. 1, SUB-SECT. 4.— 
0. (d). 

g 1. .} — Where a judge of 

the Ot. of Appeal grant* a writ of 
habeds corpus , the Ct. of Appeal has 
the right to quash the judge 1 * order if 
granted erroneously. — R. v. Roman - 
ohck. [1924] 8 D. L. R. 229 ; 2 
W. W. R. 851 j 42 Can. Orim. Oas. 
281: 84 Man. L. R. 871. — CAN. 

PART V. SECT. 1. SUB-SECT. 4.— 
D. (f) 11. 


7*6 r. .] — The ot. is en- 

titled, on a habeas corpus application, to 
reoelre affidavit evtdanoe to show that 
the magistrate had no jurisdiction or 
ha* exceeded hi* jurisdiction in oan- 
rioting eppot. — R. e. Montbmubro, 
[1924] 8 w!w. R. 850. — CAN. 

716 ri. — .] — If, on an appli- 

cation to make absolute an order for a 
writ of habeas corpus , no want or excess 
ot jurisdiotion appears on the face of 
the document* filed with the return to 
the rule nisi, affidavit* are admissible 
to establish such want or exotp* of 


jurisdiction, even although they may 
directly contradict foots stated in the 
documents filed with such return. — Re 
Cavbnwtt, [1926] N. Z. L. R. 755.— 

786 Vii. .} — R. v. Chut 

Yow Hina (B. 0.), [1929] iW.W.R. 
73 ; 61 Can. Grim. Oas. 407.— CAN, 

PART V. SECT. 1, SUB-SECT. 4.— 

D. (S). 

740 ill. .] — Where a prisoner is 

held under an invalid commitment, 
but before the return to a habeas 
corpus a valid commitment is lodged, 
he Is in proper custody. — Re Dauphx neb 
(1886), 10 M. P. R. 277.— CAN. 

740 lv. .] — Where a prisoner is 

illegally arrested, Sc later held on a 
valid vagranoy charge, he will not bo 
discharged on habeas corpus because 
of the original illegality. — Re Gigli om, 
[1936] ID. L. R. 819 ; 65 — 


65.— CAN. 


Oan. O. O. 


PART V. SECT. 1, SUB-SECT. 4.— 
D. ft)* 

sm. Detained person sent to immigra- 
tion station outside provinoe. ]— Upon 
the return to a writ of habeas oorpus 
directed to F., a certain officer of the 
R.C.M.P., it was shown that, in 
pursuance of an order addressed to 
said offioer by the Minister of Immigra- 
tion Sc Colonisation, the prisoner in 
question bad been duly arrested Sc 
proceeded against under Immigration 
Act. R. 8. C.. 1927, Sc bad thereupon 
been sent tinder eeoort from Winnipeg 
to the custody of the ohief immigration 
offioer at Halifax, Sc waa beyond the 
control of F. : — Held : the return made 
by F. was a sufficient answer to the 
writ. — R. v. Holms* (on Cbomjcki) 
[1938J IW.W.R. 76.— CAN. 

PART V. SECT. 1, SUB-SECT. 4.— E. 


ad. Duty of courts— To consider aU 
evidence, records Sb proceedings token*] 
— R. e. Pag* (1928), 41 Can. Grim. 
Oas. 58.— CAN. 

sa. flf. P. R» Hillman (N.JEU, [1927] 
1D 1 L^R.T25 : 46 Out* Grim. Oas. 


sb. Findings of fact — Right to 

question. ]— R, v. Hill (N. 8.), [19291 
1 D. L. R. 349 ; 50 Can. Orim. Oas. 
319.— CAN. 

so. To raise technical points — 

Extradition proceedings .] — Since the 
judge must look at tne evidence to 
ascertain whether the conditions of the 
extradition treaty Sc statute have been 
fulfilled, it is not the duty of the habeas 
oorpus judge to interfere with the 
proceedings on merely teohnlool 
grounds. — Re O'Connor, [1928] 1 

D. L. R. 568 ; [1928] 1 W. W. R. 66 ; 
49 Can. Orim. Ct*. 151 ; 89 B. O. R. 
271.— OAN. 

sm. What may be considered — 
Destruction of notes of evidence— 
Necessity for certiorari in aid .} — Ex p. 
Won Lai (1930), 54 Oan. O. O. 143.— 
OAN. 

sp. Jurisdiction of judge to refer to 
appeal court ) — R. v. Keeper of 
Kino's County Gaol, Ex p. Dunn 
(1929), 2 M. P. R. 87.— CAN. 

Mr. Reference to Appeal Division for 
advice — Not permissible. ] — Ex p. Burns 
(No. 1), [19881 8 D. L. R. 27:4 
M. P. R. 668; 58 O. O. 0. 88i.— 
GAN. 

PART V. SECT. 1, SUB-SECT. 4.— Q. 

788 I. Re-arrest on same cause — 
Warrant of commitment prematurely 


Warrant of commitment prematurely 

N. 4 

Fird arrest premature.}— 


381.— CAN. 

7SSIL- 

R. v . Ransoms, [ 

55 Can. O. “ 

f (n, 269) L Net where prisoner de- 
tained under warrant of arrest from 
a n ot her Provinoe — Legality of arrest 

g ip. 869) ft UnauBwrteed order 

ae to oosto] — In making a oonvfatton 


so 
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792. Add. Annotation s : — As to (1) Const! . Bshug- 
b&yi Bleko v. Nigeria Government, [1928] 
A. 0. 459. As to (2) Held. Campbell v. Poliak, 
[1927] A. 0. 782. Generally, Retd. Be Carroll 
(1930), 47 T. L. R. 20. 

798. Add. Annotations : — Dlstd. Secretary of State 
for Home Affairs v. O’Brien, [1928] A. C. 603. 
Held. G. v. G. (1928), 45 T. L. R. 7 ; Be 
Carroll, [1931] 1 K. B. 817. 

795. Add. Annotations : — Held. R. v. Maidstone 
Prison, Ex p. Maguire (1925), 183 L. T. 710 ; 
Be Carroll. (1930), 47 T. L. R. 20. 

796. Add. Annotation: — Apld. Be Carroll (1980), 
47 T. L. R. 20. 

797. After this case add “ .] — See , note, 

S. C. J. (Consolidation) Act, 1925 (c. 49), 
s. 81 (1) (a).” 

797a. Person sentenced to penal servi- 

tude.} — Where, on an application for a writ 
of habjeas corpus, a Div. Ot. has held that a 
person sentenced to penal servitude by a ct. 
in Northern Ireland has been lawfully trans- 
ferred to a convict prison in England to serve 
his sentence, no appeal lies to the Ct. of 
Appeal as the question of the legality of the 
transfer & detention is one arising out of a 
criminal cause or matter. — R. v. Maidstone 
Prison (Governor), Ex p. Maguire (1925), 
95 L. J. K. B. 55; 133 L. T. 710 ; 89 J. P. 
161; 41 T. L. R. 554; 69 Sol. Jo. 691, 
C. A. 

801. For the existing paragraph in original 
volume substitute as follows : — 

From order declaring prisoner's right to 
liberty — Order not directing discharge— Order 
of Court of Appeal — No appeal to House of 
Lords.]— No appeal lies from an order of a 
competent ct. for the issue of a writ of 
habeas corpus where the ct. determines the 
illegality of appct.’s detention & his right to 
liberty, although the order does not direct 
his discharge. 


Upon the application of a man whom the 
Home Secretary had caused to be arrested & 
deported to Dublin, where he was interned 
by the Govt, of the Irish Free State, the Ot. 
of Appeal, reversing the decision of the 
Div. Ct., granted an order nisi , which they 
subsequently made absolute, for the issue of 
a writ ot habeas corpus directed to the Home 
Secretary, the ct. holding that the detention 
was illegal as the Home Secretary had no 
power to order a person to be Interned in the 
Irish Free State; &, owing to a doubt 
whether the Home Secretary had control of 
the body, the order allowed him a week 
within which to make his return to the writ. 
Before the week had elapsed an appeal by 
the Home Secretary to the House or Lords 
was heard on the question of competency : — 
Held : notwithstanding the generality of the 
language of Appellate Jurisdiction Act, 1876 
(c. 59), 8. 3, the House had no jurisdiction 
to entertain the appeal. — Secretary op 
State for Home Affairs v . O’Brien, [1923] 
A. C. 603 ; 92 L. J. K. B. 830 ; 129 L. T. 
677 ; 87 J. P. 174 ; 39 T. L. R. 638 ; 67 
Sol. Jo. 747 ; 21 L. G R. 609 ; 27 Cox, 0. C. 
466, H. L. ; previous proceedings , sub nom. 
R. v . Secretary of State for Home 
Affairs, Ex p . O’Brien, [1923] 2 K. B. 
361, C. A, 

Annotation : — Gonsd. Campbell v. Poliak, [1927] A. C. 732. 

804a. From refusal to grant — Power of Court of 
Appeal to order security for costs.] — The Ot. 
of Appeal has no original jurisdiction in 
habeas corpus , & where an appeal is brought 
from a refusal of a Div. Ct. to give leave to 
issue a writ of habeas corpus the fact that the 
matter of the appeal is habeas corpus will not 
prevent the Ct. ot Appeal from making an 
order requiring security for the costs of the 
appeal to be given if applt. is an impecunious 
person. — Be Carroll, [1931] 1 K. B. 104 ; 
100 L. J. K. B. 62; 144 L. T. 164; 47 
T. L. R. 20 ; 74 Sol. Jo. 770, C. A. 


under Liquor Act. 1923, 1924-23, o. 33, 
a Justice of the peace has no authority 
to order that the costa be paid to him 
ft such a provision in the oonviotion 
oannot be treated as a nullity on an 
application for habeas corpus. — R. v. 
Basiuk. [19281 1 W. W. K. 588 ; 30 
Can. Crim. Gas. 348 ; 22 Saak. L. R. 
479.— GAN. 

so. Discretion of court.} — Ex p. 
Lkadlkt (N. S.) (1928), 46 Can. Crim. 
Gas. 298. — GAN. 

PART V. SECT, i, SUB-SECT. 4 . — H. 


liquor for 
in Ct. Act. 


q I. Keeping li 

sole.}— In sect. 36 of Supreme , 

as amended by 10 A if Geo. 5, o. 82 
(Dorn.), which excepts from the appel- 
ate jurisdiction of the Supreme Ct. 
of Canada ” proceedings for or upon 
a writ of certio r ar i arising out of a 
criminal charge.” the word n crim i n a l ** 
Is used In contradistinction to “ civil,” 
ft Is not limited to the sense in which 
” criminal ” legislation is reserved ex- 
clusively to the Dominion Legislature 
by B.N. A Act, 1887, a. ft. The 
Supreme Ot. of Canada therefore has 
not Jurisdiction to hear an appeal from 
a derision of the Supreme CL of 
Alberta upon a motion for a writ of 


certiorari to quash a oonviction for 
unlawfully keeping liquor for sale con- 
trary to sect. 23 of Liquor Act 
(Alberta). — R. v. Nat Bell Liquors, 
Ltd., [1922] 2 A. C. 128, P. C. — GAN. 

q H, .] — The Ot. of Appeal in 

British Columbia has no jurisdiction 
to hear an appeal from the refusal of 
a Judge to grant a writ of habeas 
corpus In aid of criminal matters. — 
R. v. Me Ad am, [19251 4 D. L. R. 33 ; 
[19251 3 W. W. R. 257 ; 44 Can. Crim. 
Cas. 155 ; 35 B. C. R. 168. — CAN. 

a i. Grounds for allowing or 

refusing.}— Re Wood (N. S.), [19271 4 
D. L. R. 537 ; 48 Can. Crim. Cas. 146. 
—CAN. 

748 v. When a judge 

or the full Ct. of K. B. has granted a 
writ of habeas corpus ft discharged 
prisoner, there is no appeal. — R. v. 
Romanchuk, [1924] 3 D. L. R. 229 ; j 
2 W. W. R. 351 ; 42 Can. Crim. Oae. 
231; 34 Man. L. R, 371. — GAN. j 

vt R. *>._ Dunk 


(N. B.), (1928] ID. L. R. 674; 60 
Can. Grim. Cas. 37.— CAN. 

a.% 


Appeal from discretionary order 
custody of infants — Whether Court 


of Appeal wiU interfere .1 — Re Paihlet 
(N. B.). [1928] 1 D. L. R. 403.— CAN. 

•b. Time for — Afore than sixty days 
after date of judgment.) — On appeal to 
the Supreme Ct. of Canada In matters 
of habeas corpus the first step is the 
filing of the oase In appeal with the 
registrar. Judgment of the Ct. of 
Appeal in a habeas corpus proceeding 
was pronounced Nov. 13, 1868 ; notioe 
of appeal was Immediately given, but 
the oase in appeal was not filed in the 
Supreme Ct. until Feb. 18. 1889 : — 
Hud: the appeal was not brought 
within sixty days from the date on 
which the judgment sought to be 
appealed from was pronounoed, ft 
there was no jurisdiction to hear it. — 
Be Smart (Ont.) (1889), 16 S. 0. R. 
396.— GAN. 

PART V. SECT. 1, SUB-SECT. 4.— I. 

g 1. Not against informant — Nova 
Scotia Judicature Act.) — Re Brown, 
[1928] 3 D. L. R. 234 ; 49 Can. Crim. 
Cas. 402 ; 80 N. 8. R. 78.— GAN. 

sm. When not given — Application of 
Crown Costs Act.h- R. v. Tkn China- 
men (1924), 34 B. O. R. 349. — CAN. 
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Cases 890—1008. 


English and Empire Digest Supplement. 


Part VI. — Mandamus. 


800. Add. Annotation : — Refd. Stepney Borough 
Council v. Walker (John) Sc Sons, Ltd., [1034] 
A. C. 305. 

898. Add. Annotation: — Gonsd. B. v. Stepney 
Corpn., Ex p. Walker Sc Sons, Ltd. (1032), 
102 L. J. K. B. 113. 

898. Add. Annotation : — Gonsd. B. v. Stepney 
Corpn., Ex p. Walker Sc Sons, Ltd. (1032), 
148 L. T. 180. 

894. Add. Annotation : — As to (2) Refd. B. v. 
Stepney Corpn., Ex p. Walker (John) Sc Sons, 
Lt<L, [1034] A. 0. 365. 

894a. Proper practice [must be followed.}— Upon 
an application for a high prerogative writ, 
such as a writ of mandamus , it is important 
that the proper practice should be followed, 
A that the precise order asked for Sc made 
should be carefully defined. — Local Govern- 
ment Lands Sc Settlement Comb. v. 
Eaderbhai, [1031] A. C. 052 ; 100 L. J. 
P. C. 124 ; 145 L. T. 206, P. C. 

Annotation : — Refd, Esbugbayl Eleko r. Nigeria Government 
(Officer Administering), [1031] A. O. 602. 

809. Add. A nnotations : — Consd. B. v. West Norfolk 
* Assessment Committee, Ex p. Ward (P. B.) 
(1030), 04 J. P. 201. Refd. B. v. Barnes 
Borough Council, Ex p. Conlan, [1038] 3 
All E. B. 220. 

900. Add. Annotations: — As to (1) Refd. Mersey 
Bocks Sc Harbour Board v. Hay. [1023] A. C. 
845 ; Tate Sc Lyle v. L. Sc N. E. By. Sc 
L. M. Sc S. By. [1020), 43 T. L. B. 40; 
Sheffield Corpn. v. Luxford, Same v. Morrell, 
[1020] 2 K. B. 180 ; Kilbane v. Whitehaven 
Colliery Co. (1033), 20 B. W. O. O. 70 ; 


De Keyser v . British Bailway Traffic Sc 
Electric Co., [1030] 1 K. B. 224. 

918. Add. Annotation: — Refd. A.-G. v. Denby, 
[1025] Ch. 500. 

025a. .] — It is not appropriate to order a 

body to hear Sc determine an application 
which they had no power to hear (Avory, J.). 
— B. v. London County Council, Ex p. 
Entertainments Protection Assocn., Ltd. 
(1030), 47 T. L. B. Ill, D. C. 

025b. .] — The powers of the Ct. of K. B. are 

not unlimited. That ct. has general power 
to direct other persons to do that which by 
law they ought to do; it has no power to 
require a body to do something which in 
fact it has no power to do (Humphreys, J.). — 
B. v. Stepney Corpn., Ex p. Walker (John) 
Sc Sons, Ltd. (1032), 00 J. P. 300; 48 
T. L. B. 000 ; 30 L. G. B. 410. D. C. ; on 
appeal , [1033] 2 K. B. 273, O. A. ; sub nom. 
Stepney Borough Council v. Walker 
(John) Sc Sons, Ltd., [1034] A. C. 305, H. L. 

928a. .] — Re Heward (1845), 2 Bow. Sc L. 

753 ; sub nom. Re Heyward, 14 L. J. Q. B. 
113. 

957. Add. Annotation : — Apld. Stepney Borough 
Council v. Walker (John) Sc Sons, Ltd., [1034] 
A. C. 385. 

958. Add. Annotation : — Apld. B. v. Harris, [1027] 
2 K. B. 687. 

065. Add. Annotation: — Refd. Stepney Borough 
Council v. Walker (John) Sc Sons, Ltd., [1034] 
A. 0. 305. 

1003. Add. Annotation : — As to (3) Apld. B. v. 


PART VI. SECT. 1, SUB-SECT. 1. 

to. Who may issue — Patna High 
Court.) — The Patna High Ct., which 
was constituted long after Specific 
Belief Aot, 1877, had been passed, 
cannot be said to have Inherited any 
power from the High Ct. of Calcutta 
to issue a writ of mandamus. — Suraj- 
mull Brulal v. Income Tax Oomr., 
Bihar & Orissa <1031), I. L. R. 10 
Pat. 218. — IND. 

PART VI. SECT. 1, SUB-SECT. 2. 

895 iv. .1 — The granting or 

refusal of a mandamus is a matter of 
dlsoretlon. — lie Pioneer Savings & 
Loan Society, Be Registrar or 
Companies, [1028] 1 D. L. R, 830 ; 
ri928) X W. W. R. 361 ; 30 B. 0. R. 
372. — CAN. 

• 895 v, Where order not for public 

benefit. ] — Peterson t>. Montreal 
(1928), 31 Q. P. R. 164. — CAN. 

PART VI. SECT. 1. SUB-SECT. 8.— A. 

019 i. Writ sought for ulterior motive 
— To satisfy personal enmity & spile— 
Mandamus refused.} — Ex p. Swim 
(1021 ), 49 N. B. R. 207.— CAN. 

910 11. .] — Applta. seek a man- 

damus to compel reap, municipality 
to accept, payment by a third party 
of an alleged debt of its secretary- 
treasurer : — Held : applta. could not suc- 
ceed, as they had f ailed to bring their 
oase within the terms of Article 


first point, the debt of the secretary- 
treasurer was not admitted by reap. 
Sc was even contested by the former ; 
it could not then be said that the pay- 


ment was “ for the advantage of the 
debtor.” On the seoond point, the 
evidence showed that the payment by 
the third party was not made by him 
m agent of the debtor but on his own 
behalf. — Perron «. Corporation du 
Village du Saore-Oceur dk Jesus, 
[1929] 1D.L.R. 197 ; [1928] S. C. R. 
326.— CAN. 

PART VI. SECT. 1, SUB-SECT. 3.— 

b. (b). 

948 II. .] — A writ of mandamus 

will not issue except to command the 
fulfilment of some duty of a public 
nature which remains unperformed. 
If a tribunal, charged by law with 
the duty of ascertaining or determining 
foots upon which rights depend, has 
undertaken tho Inquiry 8c announced 
a conclusion, the prosecutor who seeks 
a writ of mandamus must show that the 
ostensible determination is not a real 
performance of the duty imposed by 
law upon the tribunal: but the cor- 
rectness or incorrectness of the con- 
clusion reached by the tribunal is 
beside the question whether the writ 
lies. It is also beside the question 
that the determination, although not 
void, is yet one which, because of some 
failure to proceed in the manner 
directed by law, or of some collateral 
defect or Impropriety, la liable to be 
quashed by a ct. which on appeal. 

. certiorari or other process is competent 
to examine it, — R. v. War Pensions 
Entitlement Appeal Tribunal, Ex p. 
Bott (1934), 60 C. L. R. 228.— AUS. 

949 11. .1 — An application for a 

mandamus was dismissed, where It was 
an attempt to secure the performance 
of an alleged private right by a public 
body. Sc not to secure the performance 
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of any public duty. — R. (Butler) r. 
Navan Urban District Council, 
[1926] I. R. 92, 466.— IR. 

PART VI. SECT. 1, SUB-SECT. 8.— 0. 

954 vi. .1 — Before a mandatory 

order can be obtained, appet. must 
show that he has some specific right in 
law to enforce the duty, performance 
of which be asks the aid of the ct. to 
compel. — Re Watson & Cobourq 
Town, [19241 4 D. L. R. 459; 65 
O. L. R. 531.— CAN. 

954 vil. .1 — R. v. Registrar of 

Titles, Ex p. Moss, [1928] V. L. R. 
411 ; 49 A. L. T. 276 ; [1928] Argus 
L. R. 293.— AUS. 

954 vlii. .1 — When the extra- 
ordinary remedy of mandamus is 
sought to compel a municipality to 
issue a building permit the applicant 
must show that there was a reasonably 
strict compliance with the provisions 
of the bye-law regulating the issue of 
such permits. In the present oase an 
order granting such a mandamus was 
set aside on appeal because the bye- 
law was not compiled with in that the 
application for the permit was not 
made by the M owner ” ; although on 
the application for the mandamus the 
relator, who was the owner, swore that 
the penult application was made on 
his behalf. — R. v. Winnipeg. [1930] 
1 W. W. R. 914 ; 4 D. L. R. 206 ; 38 
Man. L. R. 621.— CAN. 

959 1. Applicant not personally 
interested.) — In mandamus apet. must 
show some interest in the subject- 
matter of the required order. — 
Be Workmen’s Compensation Act 
(Accident Fund), [1938] 3 D. L. R. 
796.— CAN. 



VoL XVL — Grown Practice- Cam 1008—1188. 


L. 0. O., Ex p. Swan Sc Edgar (1927) (1929), 
141 L, T. 690. 

1022. Add. Annotation: — Held, dark v. Epsom 
R. D. O., [1929] 1 Oh. 287. 

1068. For the words “ the affidavit on which it 
was granted was irregular ” read “ there 
was no affidavit & the proceedings were 
irregular.” 

1066. Add. Citation : — sub nom . R. v. Poplar 
Borough Council, Ex p. London County 
Council, R. v. Poplar Borough Council, 
Ex p. Metropolitan Asylums Board, 2 
B. R. A. 810. 

Add. Annotation : — As to (2) Refd. Stepney 
Borough Council v. Walker (John) & Sons, 
Ltd., [1934} A. O. 366. 

1088. Add. Annotation : — Refd. Stepney Borough 
Council v. Walker (John) & Sons, Ltd., [1934] 
A. C. 366. 

1090. Add. Annotation: — Refd. Stepney Borough- 
Council v . Walker (John) & Sons, Ltd., [1934] 
A. C. 366. 

1091. Add. Annotation : — Refd. R. v. Leicester 
JJ., Ex p. Allbrighton, [1927] 1 K. B. 667. 

1092. Add. Annotation : — Refd. R. v. Stepney 
Corpn., Ex p. Walker (John) & Sons, Ltd. 
(1934), 161 L. T. 42. 

1095. Add. Annotation : — Consd. Re Wingate’s 
Patent (1931), 47 T. L. R. 641. 

1108. Add. Annotation: — As to (1) & (2) Consd. 
R. v. Stepney Corpn., Ex p. Walker Sc Sons, 
Ltd. (1932), 102 L. J. K. B. 113. 

1141a. Income Tax Act, 1918 (o 40), s. 125, 
Sched. A., No. V., rr. 7, 8 — Remedy by way 
of appeal.] — A s a result of information dis- 
closed in connection with a claim to relief 
for the year 1920-21 under the above r. 8 
the Inspector of Taxes discovered that the 
rents of certain properties had been increased 
during that year Sc that, by the above 
r. 7 (2), the owners were not entitled to the 
deductions in respect of repairs which had 
previously been granted from the Sched. A. 
assessments on the properties for that year. 
Additional assessments to income tax, Sched. 
A., were accordingly made in respect of the 
tax undercharged, Sc the Inspector of Taxes 
refused to certify the claim under r. 8 on the 
ground that relief under that rule applied 
only to assessments which were reduced for 
purposes of collection under r. 7. Notice of 
appeal was given by the owners against the 
additional assessments & against the refusal 


of the Inspector to certify the claim under 
r. 8, but at the owners’ request the hearing 
of the appeals was postponed pending the 
decision of the ct. on rules nisi, which the 
owners had applied for Sc obtained, calling 
upon (a) the General Comrs. & the Inspector 
of Taxes to show cause why a writ of pro- 
hibition should not issue, prohibiting them 
from proceeding with the additional assess- 
ments ; Sc ( b ) the Inspector of Taxes to show 
cause why writs of certiorari Sc mandamus 
should not issue, quashing his refusal to 
certify the claim under r. 8, Sc commanding 
him to furnish the requisite certificate in 
connection with the claim : — Held : dis- 
charging the rules nisi, the General Comrs. 
& the Inspector of Taxes had acted within 
their jurisdiction, &, as the statute pre- 
scribed procedure for appealing against the 
additional assessments Sc against the In- 
spector’s refusal to certify the claim under 
r. 8, prohibition, cert iorari & mandamus would 
not lie. — R, v . Kingsland Parish Inspector 
op Taxes, Ex p. Pearson, Kingsland 
Estate, R. v. Income Tax Comrs. & Kings- 
land Parish Inspector op Taxes (1922), 
8 Tax Oas. 327. 

Annotations : — Refd. It. v. Swansea Income Tax Comrs., Ex 
p. English Crown Spelter Co., [1025] 2 K. B. 250 ; Ander- 
ton & Halstead, Ltd, v. Blrrell, 11032) 1 K. B. 2TI. 

1147. Add. Annotation : — Consd. R. v. Stepney 
Corpn., Ex p. Walker & Sons, Ltd. (1932), 

102 L. J. K. B. 113. 

11§0. Add. Annotations : — Consd. Clark v. Epsom 
R. D. C., [1929] 1 Ch. 287. Refd. Phillips v. 
Britannia Hygienic Laundry Co., [1923] 2 

K. B. 832; Musical Performers’ Protection 
Assocn., Ltd. v. British International Pictures, 
Ltd. (1930), 46 T. L. R. 486 ; Stepney Borough 
Council v. Walker (John) Sc Sons, Ltd. (1934), 

103 L. J. K. B. 380. 

1152. Add. Annotations : — Refd. R. v. Lancashire 
JJ., Ex p. Tyrer, [1926] 1 K. B. 200 5 
Ashton v . Wainwright, [1936] 1 All E. R. 805. 

1156. Add. Annotation: — As to (1) Apld. R. v. 

L. 0. C., Ex p. Swan Sc Edgar (1927) 
(1929), 141 L. T. 690. 

4162. Add. Annotation : — Consd. China Navigation 
Co. v. A.-G. (1932), 48 T. L. R. 375. 

1185. Add. Annotations : — As to (2) Refd. St. 
Magnus, etc. Parochial Church Council v. 
London Diocese Chancellor, [1923] P. 38, 
Generally, Refd. R. v. North, Ex p. Oakey 
(1926), 43 T. L. R. 60. 

1186. Add. Annotation : — Consd. R. v. Central 


PART VI. SECT. 1, SUB-SECT. 3.— 
E. (a). 

1004 Viii. .J — Conds v. Kabota j 

[1925] 3 D. L. R. 376 ; [1925] 2 
W. W. R. 620.— CAN. 

1004 lx. .] — A writ of man- 
damus will not issue unless the party 
to whom it Is directed has power to 
obey it. — R. v. Minshuix & Rhind 
(1982), 4 M. P. R. 251 ; 57 O. O. G. 192. 
—CAN. 


PART VI. SECT. 1, SUB-SECT. 3.— 
— E. ( 0 ). 

1027 ii. .} — Mandamus will not 

be granted if the person to whom it is 
directed has no power to obey its 
directions. — R. v. Mixshull Sc Rijdxd 
(1952), 4 ML P. 11 251 ; 57 C. C. C. 
192.— CAN. 


PART VI. SECT. 1, SUB-SECT. 8.— 
F. (a). 

1088 iv. .) — An application for 

a mandamus was dismissed, wheie 


J.8. 


appcts. had an adequate alternative 
remedy. — R. (Johannehson) r. Car* 
tier Rural Municipality, [1922] 2 
W. W. R. 670; 68 D. L. R. 741.— CAN. 

1038 v. .> — A mandamus is 

not available if another remedy is 
given by statute . — lie Viking Muni- 
cipal hospital District No. 10, 
[1923] 4 D. L. R. 1123.— CAN. 

PART VL SECT. 1, SUB-SECT. 3.— 
F. (fa) viii. 

1110 ii. .[—Mandamus to a city 

to remove certain gasoline curb 
pumps refused since an Indictment for 
nuisance provided the proper remedy. 
lie Metro Oil, Ltd. Sc Toronto, 
[1935] 3 D. L. R. 303 ; 0. R. 338.— 
CAN. 

PART VL SECT. 1, SUB-SECT. 4.— A. 

1167 iv. .) — A man- 

damus lies against a minister of the 
Crown to oompel the discharge of a 
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duty laid upon him in the interest of 
the public. — M orin v. Perron (1927), 
Q, R. 44 K. B. 181.— CAN. 

a i. Income Tax Commissioner — To 
perform a discretionary ad.] — Held: 
inasmuch as Specific Relief Act, s. 45, 
did not apply to this High Ct. it nas no 

S ower to issue a mandamus directing 
it Income Tax Comr. to do what 
the Act gives him a discretion to do. — 
Mohammad Farid -Mohammad Shaki 
v. Lahore Income Tax Comr. (1927), 
I. L. R. 9 Lah. 317.— IND. 


a JJ. To state case on points of law 

not raised at hearing.] — Held : where an 
assesses seeks for a mandamus from the 
High Ct. against the Comr. of Income 
Tax requiring him to state a oase on 
points of law different from those he 
had urged before the Comr. to state a 
case, hie application cannot be enter- 
tained. — A. K. A. C. T. V. Chbtttar 
(Firm) v. Income Tax Comr. (1928), 
1. L. R. 6 Ran. 492.— IND. 
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Criminal Court JJ., 2?# p. I*. 0. 0., [1925] 2 

K. B. 48. 

1218. Add. Annotation: — Dlstd. Port of London 
Authority v, I. B. Oomrs. (1919), 12 Tax Gas. 
122 . 

1217. Add, Annotations : — Reid. B. v. Roberta, 
Ex p, Sourr, [1924] 2 K. B. 896 ; Roberta v, 
Hopwood, [1925] A. 0. 678 5 Short v, Poole 
Corpn. (1925), 42 T. L. B. 107. 

1219. Add, Annotation : — Reid. Short v, Poole 
Oorpn., [1920] Ch. 88. 

1221. Add, Citations 3 Nev. & M. K. B. 802 ; 
3 L. J. M. 0. 117. 

1225. Add, Citations .—8 L. T. O. S. 180 ; 8 
J. P. 882. 

1228. Add. Citation : — sub nom. B. v. Leicester, 
Deputies of Freemen, 15 Q. B. 671 ; 117 
B. B. 613. 

Add. Annotations : — Folld. R. v. Monmouth 
Corpn., R. v. Bolton Corpn. (1870), L. R. 5 
Q. B. 251. Reid. Ex p. Portingell, [1892] 1 
Q. B. 16 ; R. v. Somerset JJ. (1900), 10 
T. L. R. 188. 

1230a. — — No fresh grounds for rehearing 
advanced. 1 — Appct. was the owner of certain 
.houses situated in West Norfolk. These 
houses were entered in the valuation list for 
1929 at 230 gross A at 222 rateable value. 
•On July 30, 1929, appct. made a proposal in 
writing to the rating authority for the amend- 
ment of the list under Rating A Valuation 
Act. 1925 (c. 90), s. 37 (1), with the result 
that the assessments were reduced to 225 
gross & 218 rateable value. Not being 
• satisfied with that decision, appct., acting 
under sect. 37 (8) of the Act, on Nov. 18, gave 
notice of appeal to the clerk of the peace, 
but by reason of delay a copy of such notice 
was not served on the assessment com- 
mittee within the period specified in 
Sched. V., Part I. of the Act & the appeal 
was withdrawn. A second proposal was 


then made by appct. on Dec. 30, 1929, for 
the amendment of the valuation list upon 
the ground ( inter alia) that the assessment 
was excessive, but without proposing what 
the amendment should be. On Feb. 7, 
1980, the rating authority caused notice to 
be served on the appct. that they intended 
to object to appct. *s proposal on the ground 
that the present assessments were fair A 
reasonable. The proposal then came before 
the assessment committee on Feb. 18, 1930, 
when the chairman intimated that the com- 
mittee refused to give a decision or to hear A 
determine the said proposal, whereupon the 
appct. applied for a rule nisi tor a 
mandamus: — Held : the assessment com- 
mittee ought in fulfilment of their statutory 
duty to have heard A determined the applica- 
tion made to them, but appct. had not 
satisfied the ct. that there were any merits 
additional to those put forward at the first 
hearing, & on that ground the ct. in its 
discretion refused to make the rule absolute. 
— R. v. West Norfolk Assessment Com- 
mittee, Ex p. Ward (F. B.) (1930), 94 J. P. 

' 201 ; (1920-31), 1 B. R. A. 418, 0. A. 

.1281. Add. Citation:— (1857), 3 W. R. 447. 

1247. Add. Citation : — 0 Ry. A Can. Tr. Cas. 00, 
D. C. 

1269. Add. Annotation : — Gonsd. Re Barnes Corpn., 
Ex p. Hutter (1932), 97 J. P. 70. 

1209. After this case add : — 

,] — See Re Barnes Corpn., Ex p . 

Hutter, Elections, No. 1109a, post. 

1269a. — - After void election.] — If it appear 
with sufficient certainty to the ct. that a 
person has been elected mayor of a borough 
who is not qualified to accept the office, 
they will grant a mandamus to the electors 
to proceed to a new election. — R. v. Bedford 
Corpn. (1800), 1 East. 79 ; 102 E. R. 81. 

Annotation : — Gonsd. R. v. Stoke Damerel, Minister 8c 
Churchwardens (1836), 6 Ad. 8c El. 584. 


PART VI. SECT. 1. SUB-BEOT. 3.— 

A. (b). 

n i. Architects Registration 

Board.] — Where an application by 
reap, tor registration as an architect 
had been refused by the above Board : 
— Hdd : mandamus would not lie 
directing the Board to register reap. — 
Aku hi tbots Registration Board or 
Victoria v. Hutchison, (19251 V. L. R. 
195 ; 35 0. L. R. 404 ; 31 Alta. L. R. 
93. — AU8. 

PART VI. SECT. 1, SUB-SECT. 5.— 
A. (d). 

1881 vll. Not to hear case with* 

out its jurisdiction.}— H. v. Brinda, 
[1924] 3 D. L. R. 1092 ; 67 N. 8. R. 
823.— CAN. 

1821 rill, In criminal matter .] — 

The Supreme Ct. of Ontario has Juris- 
diction to mandamus a oounty ct. 
Judge's criminal ct. to try, aooordmg to 
the procedure of Criminal Code. a. 827, 
a person against whom an indictment 
has been found by a mud Jury t or the 
oounty. The fact that no rules hare 
been made at to the issue of a mam- 
damns In a criminal matter does not 
produde the Supreme Ct. from 
exercising its full powers. — A.-G, for 
Ontario e. Halt, [19241 A. a 1011 : 
94 L. J. P. a 91 i 132 L. T. 210* 40 
T. L. R. 814.— CAM. 

PART VL SECT. 1. SUB-SECT. 5.-* 

‘ <e). 


el. — .1 — The Supreme Ok of* 
Ontario has Jurisdiction to grant a 


mandamus to a Judge of a division ot. 
to hear an appeal from a conviction of 
deft., by a police magistrate, of an 
offence oontrary to Inland Revenue 
Act, 1906, s. 180 (f). — R. t>. Speirs 
(1924), 55 O. L. R. 290.— CAN. 

f i. Rating appeal.] — The 

Council of a municipal oorpn. had from 
time to time delayed the hearing of an 
appeal against an assessment for rates, 
& finally refused to hear it until after 
the determination of the Local Ot. 
of an appeal from the decision of the 
Council on an appeal against rates 
made by another ratepayer in respect 
of different land : — Held : a mandamus 
lay to oompel the Council to hear the 
appeal. — Re Port Pirib Oorpn., Exp. 
Executor Trustee St Agency Co. 
of South Australia, Ltd., [1934] 
S. A. S. R. 97.— AU8. 

PART VI. SECT. 1, SUB-SECT. 5.— 
A. (g). 

1887 11. -.1 — Re Holland 

(1875), l7U.aR. 214.— CAM. 

PART VI. SECT. 1, SUB-SECT. 5.— 

A. <i>. 

sp. To sign record of easutttel— 
After retir em e nt of f udge. Y—A retired 
Judge of a oounty ot. criminal ok can- 
not be compelled by mandamus to 
sign a record of aoqulttal for laok of 
Jurisdiction, after a long interval of 
time. If there is any right to have the 
record signed, the only competent 
Is the present Judge. — Re Hall 


1922), 38 Osh. Grim. Oat. 55.— CAM. 


sq. To grant administration — Surro- 
gate Court ,] — The Surrogate Ct. is 
subject to mandamus from the Ct. of 
King's Bench. 

On the application by the daughter 
tc sole heir ox an intestate for a grant 
of administration, the Surrogate Ct. 
judge offered to grant temporary 
administration to a trust oo. The 
appct. refused to accept this offer, 8c 
applied to the Ct. of King's Bench for 
a mandamus requiring the Surrogate 
Ct. to issue letters of administration 
In the terms of her petition. No 
material was produced at the bearing 
of this application oontradlcting the 
statements in the affidavit filed in 
support of the application or showing 
that there was any laok of quaUfloation 
or oapaoity in the appct.. or that 
there was in fact any opposition to her 
petition, or that any one else had any 
interest in the estate . — Held : an 
order directing the jud4» of the 
Supreme Ok & the clerk thereof to 
issue letters of administration to 
the appct. should be granted . — Ms 
MacDonald Estate, Re Surrogate 
Courts Act (Man.), [19291 3 W. W. R. 
698; varied, [19301 1 W. W. R. 242 : 9 
D. fuR.177; 38 lien. L. R. 44k— CAN. 


FART VI. SECT. 1, 1 

1270 iv. Net 

MXffM r“" 87 

1870 v. — -J — Adams mrm 
Lumber Co. e. Kamtoops Sawmills, 

strata* *• *• 
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VoL XVL — Grown Praotloe. Omm 1880a— 1488a. 


1890a. Paper* relating to litigation— Right of 

councillor*] — A borough council & a club, 
the owner* of a large estate in the borough, 
made an agreement with regard to the 
development of the land. The matter 
attracted public interest, & an action against 
the council was commenced by the A.-G. at 
the relation of a private individual claiming 
a declaration that the agreement was ultra 
vires, Appct., a councillor of the borough, 

. oompUined that ha had been refused access 
to the papers having reference to the action. 
The conduct of the action was referred to a 
special committee of the oouncU, upon which 
appct. was invited to serve, but he declined 
to do so. Appct. then asked for production 
of the Town Clerk’s notes on certain docu- 
ments connected with the case, minutes of 
the committee which had negotiated the 
agreements with the club, & all corre- 
spondence with the club. Production of 
these documents was refused, the council 
acting upon the advice of leading counsel : — 
Held : the right of a councillor to production 
is restricted to the production of such docu- 
ments as will enable him properly to carry 
out his duties as oounoillor, A, upon the facts, 
appct. had not by the refusal to disclose the 
documents here in question been prevented 
from the proper discharge of any of his 
duties. On the other hand, if the documents 



Railway (1931), 100 L. J. K. B. 401. 

1308. Add. Annotation : — Retd. Reigate Oorpn. v. 
Surrey County Council, [1928J Oh. 859. 

1310. Add. Annotation : — Reid. Stepney Borough 
Council v. Walker (John) & Sons, Ltd. (1934), 
108 L. J. K. B. 380. 

1317. Add. Annotation : — Refd. Brown v. Dagen- 
ham TJ. C., [1929] 1 K. B. 737. 

1828. Add. Annotation : — Refd. Everett v. 

Griffiths, [1924] 1 K. B. 941. 

1337. Add. Annotation : — Refd. Everett v. 

Griffiths, [1924] 1 K. B. 941. 

1876. Add. Annotation As to (2) Apld. R. v. 
L. O. 0., Ex p . Swan & Edgar (1927) (1929), 
141 L. T. 590. 

1426a. .] — Practice Note, [1989] W. N. 

76, D. C. 

1483a. Reference to statutory Sc other orders Sc to 
private Sc looal Acts — Duty to supply copies 


PART VI. SECT. 1, SUB-SECT. 5. — D. 

1202 I. General rule— BUI pending 
to repeal Act. J— Where a duty 1* Imposed 
upon a looal authority to carry out 
an Act, the fact that a bill has been 
Introduced to repeal that Act does not 

« the local authority In refusing 
ry out the duty, & mandamus 
lies to compel performance. — R. v. 
Rathminks urban District Council, 
[19281 1. R. 260.— IR. 

1294 U. .J— Health Act, 1919, 

s. 147, gives the Commission of Public 
Health power to order a municipal 
oounoil to oomblne with other councils 
In providing, equipping Sc maintaining 
a oommon hospital. On the refusal 
by a council to obey such an order the 
Commission obtained an order nisi 
for the Issue of a writ of mandamus : — 
Held: where the issue of a writ Is 
obligatory under the statute, vagueness 
in the order sought to be enforced is 
immaterial Sc the writ must issue. — 
R. v. Rochestershire Council, Ex p. 
Public Health Commission, [1928] 
V. L. R. 492 ; [1928] Argus L. R. 816. 
— AU*. 

PART VI. SECT. 1, SUB-SECT. 5. — E* 

e L To register transfer.) — R. v. 

Registrar of titles. Ex p. Moss, 
[19281 V. L. R. 411 ; 49 A. L. T. 276 ; 
[1928] Argus L. R. 298.— AUS. 

nr. Municipal council — Imposing con- 
ditions to permission to erect petrol 
pump outside legitimate scope of council's 
functions.} — Held : a mandamus should 
be granted. — Be Rand wick Municipal 
Council, Ex v. Bowser Sc Co. (1927), 
27 8. R. N. S. W, 209 ; 44 N. & W. 
W. N. 67 .— AWL 

st. Mayor — Refusing to put motion to 
meeting?) — R. v. Foist, Ex p. Mit.leb, 
[19S8]V. L. R. 1.— AUS. 

sv. Municipal corporation— Refusal 
to accept payment of money.) — Applt*. 
soug ht a mandamus to compel the reap, 
municipality to aooept payment by a 
third party of an atiSwT debt of Its 
s ecre ta ry -treas ur er : —Held: appl ts. 
could not sn ooted , ae they had faded 
to being their oaae within the terms of 
art. 1141 0. C. or to establish annoy of 
raeh third party Is making foe pay- 
ment for the attogsd debtor. — P erson 


v. Corpn. Du Village Du 8 acre - 
Kotur Dr Jesus, [1929] 1D.L.R. 197; 

‘ ^28] S. C. K, 826 ; affg. t 44 Que. 
B. 400.— CAN. 
sw. Local authority — To taJeepro - 
oeedings under local Act.) — A writ of 
mandamus will not issue against a 

looal authority to compel it to Institute 

legal proceedings for alleged contra- 
vention of a local Act.— E lwood v. 
Belfast Oobpn. (1923), 67 I. L. T. 
188.— IR. 

n. Official seat outside jurisdiction of 
court. 1 — In respect of a function which 
must be performed by a State official 
in respect of a person domiciled within 

Natal, the ct. has Jurisdiction to order 

the exercise of that function by him. 

notwithstanding that the official seat 

of that official Is outside the Jurisdiction 
of the ot. — Ex p. Greet, [1984] 
N. L. R. 118.— S. AF. 

■d. Aft to manner of performance — 
Mandamus not granted. ] — Mandamus 
does not lie as to the manner in whioh 
a public duty is to be performed, e.g. 
the proper method of assessment of 
corporate Income. — Exp . MoSweeney , 
[1938] 4 D. L. R. 237 : 10 M. P. R. 
122 ; 6 F. L. J. (Can.) 84.— CAN. 

sf. OouncU levying rats insufficient 
to meet bond interest. J— R. (Larson) tj. 
Davison & Calgary City, [1936J 3 
W. W. R. 23.— CAN. 

PART VI. SECT. 2. 

1826 iv. — — .J — Castlbman 

e. Johnson. [19211 3 W. W. R. 880; 
70 D. L. R. 862; 30 B. 0. R. 354.— 
CAM. 

sk. To levy tax to pap fuU interest on 
municipal bonds. 1— Mandamus does 
not Ue to compel a city council to 
enact a bye-law levying a tax to pay 
full Interest on municipal bonds.— 
Re Larsen, [19861 8 D. L. R. 768 ; 
revsd. sub nom. R. (Larsen) v. D aneon , 
[19361 4 D. L. R. 816.— CAM. 

PART VL SECT. 8. 

1841 L When action for mandamus 


waiting for 


Proof of the claim for damages Is not 
a condition precedent to the granting 
of an Interlocutory mandamus. — 
Ridings v. Elmhurst School Trus- 
tees (Sask.K [19261 4 D. L. R. 81; 
(10261 1 W.W.R, 762.— CAN. 

PART VI. SECT. 6, SUB-SECT. 1.— 
A. (a). 

1860 i. Necessary parties — Man- 
damus against municipal corporation.) 
— In mandamus proceedings against a 
municipal oorpn. It Is the better 
praotloe to make parties to the pro- 
ceedings the members of council Sc 
officers whoso alleged delinquencies 
are involved.— R. (Read) «. Pembina 
Municipal District No. 6($, (1932) 
3W.W.R. 867 ; 70 D. L. R. 569.— 
CAN. 

PART VI. SECT. 6. SUB-SECT. 1.— 
A. (b). 

sd. Not judas in chambers. ]— Order 
nisi for mandamus must be muted by 
a full ot., not by a Judge In chambers.— 
Ex p. lkfcSwBUBNEY, 719851 8 D. L. R. 
780 ; 9 M. P. R. 276 ; 6 Can. L. Jo. 
63.— CAN. 

PART VL SECT. 6^ SUB-SECT. l.~ 

1871 L Application must be viwmpt. 
— It is within the discretion of the ct. 
to grant or refuse a writ of mandamus. 
It will be refused if there is serious 
unexplained delay in prosecuting the 
ftinim, although the Statute of Limi- 
tations Is not applicable to an action 
for mandamus.—* Canadian Fertilizer 
Oo.. Ltd. v. Maritime Farmers Co- 
operative, Ltd,, 119341 2 L * R - 
424 ; 7 M. P. R. 10.— CAN. 

18781. Effect of delay— Poverty of 

claim. Sc, In view of the benefits con- 
ferred on poor persons by Poor Perrons 
lJSj Remedies Act, 1918, want of 
means is not a sufficient ««cuse for 
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Cases 1483a— 1887. English and Empire Digest Supplement. 


for use of court.] — Practice Noth, [1928] 
W. N. 308. 

1466a. Cross-examination of deponent — When 

ordered — Only In very special circumstances.] 
— R. v. Kent JJ., Ex p. Smith, [1928] W. N. 
137, D. 0. 

1486a. -J — R. v. Hancock, Alderman 

op North west Ward op Borough of 
Poole (1839), 3 J. P. 723. 

1517. Add. Annotation : — Refd. Stepney Borough 
Council v . Walker (John) & Sons, Ltd. (1934), 
103 L. J. K. B. 380. 

1566. On sixth line of headnote, after “ borough ” 
insert “ to raise a rate.” 

1580a. .] — Undoubtedly the principle is 

true, that returns must be certain, & not 
argumentative (Lord Mansfield, C.J.). — 
R. v. Lyme Regis Corpn. (1779), 1 Doug. 
K. B. 177 ; 99 E. R. 116. 

Annotations: — Refd. R. v. Brewer’s Case (1824), 4 Dow. St 
Ry. K. B. 402 ; R. v. Bowman (1834), 6 O. & P. 337. 

1644a. .] — The mandamus issued, re- 

citing the book to be in doft.’s custody, 
power, & control ; & was tested the day on 
which the rule for the mandamus was made 

* absolute. Return, that the book was not 
at the time of the teste , nor since, nor at the 
time of the return, in the custody, etc. The 

* ct. refused to take the return off the file, or 
quash it, on motion, upo . affidavit of the 
facts as above stated, & of the belief of 
deponents that deft.’s object was to evade 
the process of the ct. But the ct. refused 
deft, the costs of the last motion, though 
moved with costs. — R. v. Payn (1837), 0 
Ad. & El. 392 ; 1 Nev. & P. K. B. 524 ; 
Nev. & P* M. 0. 214 ; Will. Woll. & Dav. 
142 ; 0 L. J. M. 0. 02 ; 1 J. P. 37 ; 1 Jur. 
64 ; 112 E. R. 150. 

1726a. .] — A peremptory writ of man- 

damus was duly served on ten members of a 
borough council in 1897, commanding the 
corpn. to obey an order of the Local Govt. 
Board limiting a time for the carrying out 
of a sewerage scheme, pursuant to a local 
Act passed in 1885. The writ after service 
was left in the hands of one of the members, 
who lost it. In Mar. 1903, of the forty- 
eight members of the council only seven 
remained who were originally served in 
1897, 8s in that month all forty-eight members 
were served with an order of the ct. to make 
a return to the peremptory writ served in 
1897, a copy of which accompanied the order. 
On a rule nisi to show cause why the return 


should not be taken off the file, & calling on 
the forty-eight individual members to show 
cause why writs of attachment should not 
issue against them for disobedience to the 
peremptory writ, the ct. was of opinion that, 
under the circumstances, all forty-eight 
members were duly served with the peremp- 
tory writ in Mar. 1903. It was ordered that 
writs of attachment should issue against the 
seven members originally served, the writs 
to lie in the Crown Office until a certain date, 
leaving the onus on the seven members to 
satisfy the ct. that the writ was obeyed. 
The matter was allowed to stand over as 
against the other forty-one. — R. v. Wor- 
cester Corpn. (1903), 08 J. P. 130 ; 2LG. 
It. 51, D. 0. 

1736. Add. Annotation : — Refd. R. v. Cory, [1927] 
1 K. B. 810. 

1739. After this case add “ .] — See, now , 

S. C. J. (Consolidation) Act, 1925 (c. 49), 
s. 31 (l),(a).” 

1740. Add. Citation .-—2 B. R. A. 039. 

* Add. Annotation : — Refd. Bottomley v. West 
Derby Assessment Committee, etc., etc. 
(1931), 47 T. L. R. 408. 

1745a. .] — Where a party, required by law 

to pronounce a^iecision on certain points, is 
brought before the ct. by a motion im- 
pugning such decision, the general rule is 
that he shall have costs if the application 
fails. — R. v. Bridgnorth Corpn. (1839), 10 
Ad. & El. 00 ; 2 Per. & Dav. 317 ; 8 L. J. 
M. C. 80 ; 8 L. J. Q. B. 230 ; 3 J. P. 074 ; 
3 Jur. 384 ; 113 E. R. 20. 

Annotation : — Apld. R. v. Chipping Wycombe Corpn. (1875), 
44 L. J. Q. B. 82. 

1749a. .] — R. V. Vaylb (1844), 8 J. P. 

Jo. 212. 

1766. Add. Citation : — 1 Q. B. 751. 

1805a. Costs of obtaining writ.] — Two 

parishioners, for themselves & other 
parishioners, entered traverses to the denials 
to a writ for mandamus. In taxing the 
costs, the costs of obtaining the writ were 
included, without applying to the ct. : — 
Held : to be right.— R. v. Fall (1842), 1 
Q*,B. 053 ; 13 L. J. Q. B. 187 ; 113 E. R. 
1282 ; sub nom. Fall v. R., 2 Gal. & Dav. 
803, Ex. Ch. 

1809. Add. Annotations : — Refd. Be Letters Patent 
No. 139,207, Re Oarbonit Akt., [1924] 2 Oh. 
63 ; Swift v. Board of Trade, [1920] 2 K. B. 
131. 


Part VII. — Quo 


1887. Add. Annotations : — Refd. Metcalfe v. Boyce, 
[1927] 1 K. B. 75 8 ; Bburnemouth-Swanage 
Motor Road & Ferry Co. v. Harvey, [1929] 
1 Ch. 686. 


Warranto. 

For cross-reference at end of section read 
“ See, now, S. C. J. (Consolidation) Act, 1925 
(c. 49), s. 48/* 


PART VL SECT. 6, SUB-SECT. 6.— 
C. (•). 

•w. To named county oouri judge — To 
hear appeal from oonticnonr-^ompHanct 
by another judoe — ProhUAtion.i—Be R. 
V. POCHREBNY, R. V. 8TACPOOLB St 
Stubbs, (1930] 3 W. W. R. 48 ; tub 
nom. Em p. Poohbbbnt, 54 Can. O. C. 


185 ; 89 Man. L. B. 177. — CAN. 

PART VI. SECT. S, SUB-SECT. 9. 
Affidavit of Minister — Whether 

Ole.] — On appeal from an order 

that a writ of mandamus do inane 
directed to the Minister of Lands 
i to determine the 

36 


rights of an appct. for a lease of a 
certain lot & of an objection thereto, 
St to proceed in aooordanoe with 
sect. 139 of Land Act. an appUeatfton 
to pnt in an affidavit of the Minister to 
show what actually took place before 
him was refused. — R. v. Mmwmm of 
Lands (1996), 37 B. O. R. 106.-— CAR 


VqL XVI— Crown Praotioe. Cases 1846—8088. 


1846. Add. Annotation : — Reid. Everett v. 
Griffiths, [1924] 1 1, B. 941. 

1847. Add. Annotation : — Reid. Everett t?. 
Griffiths, [1924] 1 K. B. 941. 

1848. Add. Citation : — tub nom. Carter’s (Sir 
John) Case, Lofft, 516. 

1852. Add. Annotation: — Reid. Brown v. Dagen- 
ham U. 0., [1929] 1 K. B. 787. 

1876. Add . Annotation : — Consd. Re Barnes Corpn., 
Ex p . Hutter (1932), 97 J. P. 76. 

1952. Add. Annotation : — Reid. Everett v. 
Griffiths, [1924] 1 E. B. 941. 

1954. Add. Annotation : — Reid. Everett v. 
Griffiths, [1924] 1 K. B. 941. 


1960. Add the following para. : — 

The ct. will not make such a rule absolute 
where a relator appeared to be a man in 
low & indigent circumstances, & there were 
strong grounds of suspicion that he was 
applying, not on his own account, or at his 
own expense, but in collusion with a stranger. 

2007. Add. Annotation : — Reid. Everett v. 
Griffiths. [1924] 1 K. B. 941. 

2046a. — — Relerenee to statutory & other orders 
& to private & loeal Acts — Duty to supply 
copies lor use of court.] — Practice Note, 
[1926] W. N. 308. 

2088. Add. Citation : — 6 Dow. & L. 249. 

2098. Add. Annotation : — Apld. R. v. L. C. C., Ex p., 
Swan & Edgar (1927) (1929), 141 L. T. 690. 


PART VII. SECT. 2. 

1840 I. Discretion of court — Court 
bound to consider all circumstances .) — 
On application for a quo warranto, the 
ot. will consider whether in all the 
oiroumstanoes the publio Interest calls 
for the exeroiso of its discretion in 
favour of appot. — II. (Boudrot) v. 
Johnston, [1923] 2 D. L. R. 278 ; 56 
N. S. R. 214.— CAN. 


1840 ii. .] — Where an 

application for quo warranto is made to 
the Ot. of K. B„ the granting or with- 
holding of leave is in the discretion of 
the ot.. Sc the discretion ought to be 
exercised upon a sound consideration 
of the particular circumstances of each 
case.— R. (Mathebon) v. Huber. [1924] 
2 D. L. R. 905 ; 2 W. W. R. 596 — 
CAN. 


PART VIL SECT. 3. SUB-SECT. 1.— 

A. (d). 

1871 III. .] — An application for 

a quo warranto , to test the validity of 
the appointment of an inspector, on the 
ground that the appointment was 
illegal because there was already an 
inspector in office, was dismissed, as 
the municipality had power to appoint 
“ one or more inspectors. *’ — R. v. 
Thibault (1926), 59 N. 8. R. 93. — 
CAN. 


PART VII. SECT. 8, SUB-SECT. 1.— F. 

1908 iiia. .]— On a 

motion for an order nisi for information 
in the nature of quo warranto in respect 
of a recount on the election of a 
member of the House of Commons the 
ct. should not exercise its discretion to 
grant the order, sinoe the Dominion 
Controverted Elections Act provides 
another remedy. — R. v . Ellis (1935), 
50 B. O. R, 325.— CAN. 

■x. Failure to pod name of 

candidate.) — Where after being legally 
nominated as a councillor for a rural 
municipality, a candidate informs the 
clerk A returning officer that he is 
considering withdrawing, but does not 
withdraw, & the returning officer does 
not post his name as one of the 
nominees but declares another oandi- 
date elected by acclamation, a quo 
warranto proceeding is the correct 
method for testing the latter's right 
to the office.— r“ (Mack at) t>. Good, 
110221 1 W. W. R. 712 ; 66 D. L. R. 
763.— CAN. 

sy. Disqualification of candi- 

date.) — Where a person elected to a 
municipal office is at the time of his 
election disqualified for election, the 
election can only be attacked by an 
election petition ; bnt whore he is 


disqualified from holding municipal 
office his case oomes under the category 
of continuing disqualifications which 
afford good ground for a proceeding by 
quo warranto. — R. (Nuttall) v. Brown 
[19281 2 W. W. R. 511 ; 33 Man. L. R. 
184.— CAN. 

Statutory remedy avail- 


able .] — The remedy by quo warranto Is 
not exoluded by another statutory 
remedy, unless the Legislature has so 


declared expressly or by necessary 
implication. — R. (McArthur) v. May- 
cock, [19241 4 D. L. R. 1222 ; 3 

W. W. R. 540.— CAN. 

PART VIL SECT. 4, SUB-SECT. 2.— 

B. (a). 

t i. Proof of interest.)— 

R. v. McKenzie (1851.), 2 G. L. Oh. 36. 
—CAN. 

so. Validity.) — Notwithstanding the 
repeal in Victoria of provisions corre- 
sponding to those of 9 Anne, e. 25, 
proceedings by way of information 
of quo warranto are maintainable In 
Victoria at the suit of a private poison 
os relator under the provisions of 
Ord. LIII., rr. 31-39, of the Rules of 
the Supreme Ct., 1916.— Liston v. 
Davies (1937), 57 C. L. R. 424 ; 43 
Argus L. R. 305 ; [1937] V. L. R. 

222 ; 11 A. L. J. 75.— AUS. 

PART VII. SECT. 4, SUB-SECT. 2.— 
B. (b>. 

ei. .j — r. (Mathebon) v. 

Huber, [1924] 2 D. L. R. 905 ; 2 
W. W. R. 596.— CAN. 

PART VII. SECT. 4, SUB-SECT. 2.— 

B. (o). 

1958 ill. .1 — R. v. Adams 

(1850), 1 C. L. Oh. 203.— CAN. 

19691. What is acquiescence .) — 
Acquiescence by a relator in the 
alloged offence, to be fatal, must be 
acquiescence at the time the alloged 
offence is committed. The subsequent 
conduct of a relator in agreeing to 
overlook the equal alleged guilt of 
others does not constitute disqualify- 
ing acquiescence. — R. (Mathebon) v. 
Huber, [1924] 2 D. L. R. 905 ; 2 
W. W. R. 596. — CAN. 

PART VII. SECT. 4, SUB-SECT. 3. 

I960 i. Effect of delay.}— Unneces- 
sary delay m making an applioation 
for a rule nisi tor quo warranto is a bar 
to that remedy, A delay from Oct. 
to Apr., the ot. having sat twice 
in the meantime, is a delay ot snob 
length . — Re Cbobman & McLeod's. 
Election, Ex p. Howard (1922), 70 
D. L. R. 589.— CAN. 


PART VII. SECT. 4, SUB-SECT. 4.— A. 

•a. Necessity for — That motion 
made at instance of relator.] — On a 
motion for & quo warranto, an affidavit 
stating that the motion is made at 
the instance of the relator must be 
filed before the sorvioe of tho notice 
of motion or petition, & where it has 
not. been bo filed tbe motion will fall. 
— R. (Maokay) v. Good, [1922] 1 
W. W. U. 712; 66 D. L. R. 763.— 
CAN. 

PART VII. SECT. 4, SUB-SECT. 4.— 0. 

2017 i. Acceptance of office— Accept- 
ance or actina in office need not be 
stated.) — R. v. Stephenson (1851), 1 

C. L. Oh. 270.— CAN. 

PART VII. SECT. 5. 

2025U. .) — An appeal from 

an order nisi for a quo uarranto in- 
formation. Appct. sought the removal 
of a police oomr. from his office on the 
ground that he had been convicted of 
a criminal offence. The objections to 
the order appealed from were : (a) that 
there had been too long a delay , about 
Beven weeks, in making tho applioation 
after the relator discovered the alleged 
disqualification : (6) that an amend- 

ment to the notice or motion, by which 
tho citation of the sects, of the Act 
which applied to the case were changed, 
should not have been allowed ; (c) that 
the alleged convictions, which were by 
a polioe magistrate, were not properly 
proved : — Held : all the objections 
should be overruled & the appeal dis- 
missed.— R. (Jones) v. BUHOEas, 
[19321 1 W. W. R. 662 ; 2 D. L. R. 
181 ; 45 B. O. R. 132; 58 0. O. O. 
38.— CAN. 

I j. .1— R. (McArthur) v. 

Douokt, [1924] 3 D. JL. It. 812.— CAN. 

1 li. Burden of proof.) — On the 

hearing of an information in the nature 
of quo warranto proceedings to oust 
reap, from his office a s one of the com- 
mittee of adjustment under Dairy 
Products Sales Adjustment Act, the 
onus is on reap, to prove that be Is 
entitled to hold the offioe so attacked 
R. v. Shannon (1930), 43 B. O. R. 129. 
—CAN. 

«b. Defence — Failure to answer objec- 
tion — Is admission of truth of objection.} 
— R. v. SOOTT (1851), 2 O. L. Ch. 98.— 
CAN. 



37 



Omm £109—2168. English and Expire Digest Supplement. 


Part VIII. — Prohibition. 


2109* Add. Annotation : — Comd. B. v. Daily 
Herald, Editor, etc., A Davidson, Mm p. 
Norwich (Bp.), B. v. Empire News, Editor, 
eto., A Davidson, Ex p. Norwich (Bp.) (1982), 
48 T. L. R* 258. 

2110. Add. Annotation*: — Held. St. Magtnts, etc. 
Parochial Church Council v. London Diocese 
Chancellor, [1928] P. 88 ; Hunter v . Sfcad- 
tische Hochseefisoherei Gemeinntitzige Ge- 
sellschaft (1925), 188 L. T. 488 *, Mansfield v. 
Robinson, [1928] 2 K. B. 858. 

2112, Add. Annotation :— A* to (1) Reid. St. 
Magnus, etc. Parochial Church Council v. 
London Diocese Chancellor, [1923] P. 38. 

2121. Add. Annotation : — As to (2) Folld. R. v. 
North, Ex p. Oakey (1926), 43 T. L. R. 60. 

2129, Add. Annotation a : — Apld. St. Magnus, etc. 
Parochial Church Council c. London Diocese 
Chancellor, [1928] P. 88. Reid. R. v. North, 
Exp. Oakey (1926), 48 T. L. R. 60. 

2180. Add. Annotation*: — Reid. R. v. Electricity 
Oomrs., Ex p. London Electricity Joint 
.Committee Co. (1920), [1924] 1 K. B. 171 j 
R. v. Powell, Ex p . Camden, [1925] 1 K. B. 
641 ; Ex p. Wenham (1934), 78 Sol. Jo.^414. 

2182. Add. Annotations: — Consd R. v. Swansea 
Income Tax Oomrs., Ex p. English Crown 
Spelter Co.. [1925] 2 K. B. 250 ; R. u. North 
Worcestershire Assessment Committee, Ex p. 
Hadley, [1929] 2 K. B. 397. Reid. R. v. 
. Electricity Oomrs., Ex p. London Electricity 
Joint Committee Co. (1920), [1924] 1 K. B. 


171 ; Dennerley v. Prestwich XT. D. 0. (1929), 
141 L. T. 602. 

2182a. .]— R. e. Kikosland 

Parish, Inspector of Taxes, Ex p. Pear- 
son, Kingsland Estate, R. v. Income Tax 
Combs. A Kingsland Pabish Inspector of 
Taxes, No. 1141a, ante. 

2142a. .] — A writ o 1 prohibition will not lie 

to restrain Justices m petty sessions from 
enforcing a warrant of imprisonment on an 
order for payment of rates where no remedy 
ol a preventive, as distinot from a corrective, 
nature can result from the issue of the writ. — 
R. v. Norfolk JJ., Ex p . Davidson (1925), 
69 Sol. Jo* 558, D. 0. 

2149a. .] — Appcts. having obtained a rule for 

a writ to prohibit the General Oomrs. from 
making, allowing, confirming, enforcing, or 
otherwise proceeding upon an assessment to 
income tax : — Held : prohibition would not 
lie to the General Oomrs., who had acted in 
' accordance with their statutory duty in 
making the assessment A had not exceeded 

• their Jurisdiction. — R. v. Swansea Income 
Tax Combs., Ex p. English Crown Spelter 
Co., [1925] 2 K. B. 260 ; 94 L. J. K. B. 718 ; 
133 L. T. 143 ; 41 T. L. R. 505 ; 9 Tax Cas. 
487 ; sub nom. R. v. Income Tax General 
Combs., Ex p. English Crown Spelter Co., 
I/fd m 69 Sol. Jo. 606. 

2168. Add. Annotations: — Apprvd. R. v. North, 
Ex p. Oakey, [1927] 1 K. B. 491. Consd. 
Estate A Trust Agencies (1927), Ltd. v. 
Singapore Improvement Trust, [1937] 8 All 
EVE. 324. 


PART VIII. SECT. 1. 

8109 1. Whether orantable ex debtio 
fustitice—On excess or want of juris- 
diction — Apparent from proceedings .) — 
Where want of Jurisdiction la apparent 
on the face of the proceedings a stranger 
Is entitled to a writ of prohibition, ex 
debtio justitke.—n. v. Knyvett, Ex ». 
Weber (1998), 99 Q. J. P. 188.— AUS. 

PART VIII. SECT. 8. 

2197 il. .1 — A candi- 

date aggrieved by proceedings of the 
Judge on a recount cannot resort to 
‘prohibition as he has other statutory 
remedies. — Plant* v. Forbbt, [1936] 
1D.L.R.706; revsd., [1980] 4 D. L. R. 
697.— CAN. 

h 1. .] — Minister 

for Labour & Industry (N. 8. W.) 
v. Mutual Lira ft Cttosenb assurance 
Oo., Ltd. (1999), 30 0. L. R. 488 ; 98 
Argus L. R. 969: 99 S. R. N. S. W. 
my 89 N. S. W. W. N. 94 i (19 ‘ 


W. Ind. Arbn. Cas. 90, 


HEP* 


PART VIII. 8E0T. 4, SUB-SECT. 1. 

a 1. Interference with discretion 

Xus. 

a II. 0 — Until a charge is pre- 

ferred ft dealt with by trial or stay In 
the ot. to which an accused has been 
committed for trial, he cannot be com- 
mitted lor trial again for the same 
of toiM. Where a right of appeal 
exists, an order of prohibition will 
issue only if something has been done 
contrary to the laws of the land or so 
riotous as to violate some funda- 
mental p rincip le of justice. Once it 
is eouoodedthat a magistrate has juris- 
diction, a mistaken exercise thereof is 
a ground for appeal ft not tor prohibi- 
tion. Prohibition has always been 
used to prevent inferior ots. from acting 


without authority ft not to remedy 
wrong decisions by them.— Be Fraser 
ft Halpzn, [1933] 1 W. W. R. 266 ! 
1D.L.R. 781 ; 59 0. O. O. 280.-CAN. 

a ill. .1— R. v. Fodor, _ 

1 W. W. R. 497 ; 2 D. L. R. 290 ; 

F. L. J. (Can.) 19.— CAN. 

PART VIII. SECT. 4. BUB-SECT. 2. 

2160 vi. .] — Prohibition is 

granted where there is want of Juris- 
diction in an inferior ot. — Rosenberg 
v. The Maccabees, [1923] 2 W. W. R. 
820. — CAN. 

2160 eil. .1 — tie Woodroof, 

[1926] 3 D. L. R. 966 ; 44 Can. Crixn. 
Cas. 199.— CAN. 

2160 vlli. .]— Be R. v. Lambton 

jOnt.) (1996), 46 Can. Orim. Cas. 18.— 

2160 lx. .}— Prohibition should 

not issue, unless it is clear on the face 
of the proceedings that there is want 
of jurisdiction. — Children's Aid 
Society of St. Abelard «. Ste. Rose 
Rural Municipality (Man.), (1996) 
4 D. L. R. 466 ; [1926] JW.W.R.8; 
46 Can. Orim. Cas. 306.— CAN. 

2160 x. — .] — The writ of pro- 
hibition may be resorted to only where 
there is a complete lack of Jurisdiction. 
— R. t. Deb (ManA [19271 4 D. L. R. 
1066; (1997) 3 W. W. R. 599; 49 
Can. Orim. das. 57.— CAN. 

2150 xi. S. P. R. v. Joyce, Ex p. 

MEF.mh 

AUS, 

2160 sli. .] — Grevas v. Almas, 

[1936] 2 W. W. R. 644.— CAN. 

e U. Court hoeing power 

to amend — No prohibition.) — In the 
style of cause in a county ot. action the 
word "company" in pltf.’s name was 
abbreviated as * oo." A default Judg- 
ment was entered, ft five years thereafter 
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deft, applied for an order for a writ of 
prohibition on the ground that there 
was no pltf., in that there was no such 
person or oo. by said name. & therefore 
the county ot. was without juris- 
diction. An order was made staying 
on ft 


all further proceedings in the action i 
directing the issue of a writ of pro- 
hibition. On appeal : — Held : the 
appeal should be allowed ; the case 
was one where Jurisdiction was 
apparent on the face of the proceedings, 
with deft, alleging a latent want of 
jurisdiction; ft this latent want of 
Jurisdiction, if it be such, was well 
within the powers of amendment under 
sect. 26 of County Ots. Act, R. 8. B. O., 
1924 ; the writ of prohibition should 
not have issued but the application 
should have been enlarged or refused 
to give pltf. an opportunity to amend. 
—Continental Marble Co., Ltd. v. 
liANOe, [1887] 3 W. W. R. 336; 4 
D. L. R. 39 ; 59 B. O. R. 47.— CAN. 

2161 is. . ^Prohibition does 

not lie to a magistrate where there Is 


CAN. 

FART VIII. SECT. 4, SUB-SECT. 4.— A 

2184 iv. .1 —Re Wilton 

Farmers* Co-operative Abboon. v. 

L - a4M! 6# 

2194 v. .1— The extra- 

ordinary remedy of prohibition cannot 
be invoked as a means of appealing 
from the derision at a county ot. judge 
when the question which he derided 
was within his Jurisdiction to deter- 
The procedure proper to be 
‘ la an appeal to this ot. — 

9 . Halverson, [1938] l 

W. W. R. 466 : 2 D. L. R* 901 ; 7 
r. h. J. (Ou.) 4T».— CAM. 
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2187a. 


-.] — In the case of the 


proba- 


tion of an Act by an inferior et., the 001 

tlon of which arises incidentally in the course 
of a proceeding which is confessed to be within 
its Jurisdiction, a prohibition will not lie, 
u nis — it be made appear to the superior ot. 
that the party applying for the prohibition 
has, in the oourse of the proceedings in the 
inferior cfc., alleged the grounds for a contrary 
interoretation of the Act on which he applies 
for the prohibition, & that the inferior ct. has 

g ooeeded notwithstanding such allegation. — 
OKS t>. Oamdbn (SUBn) (1705), 6 Bro. Pari. 
Can. 203 ; 2 Hy. BL 538 ; 126 E. B 687 ; 
affg. 8. O. sub nom. Camden (Lord) v. Home 
(1791), 4 Term Rep. 382. 

'long : — Consd. Gould v. Gapper (1804), 5 East, 8 
— . Wadsworth v. Spain (1851J, 17 5. B. 171. A| 

«. Greenwich County Court Judge (1888), 60 L. T. s 

M. Gave e. Gapper (1808), 8 East, 472 ; veley e. Burdei 

(1841), 12 Ad. & El. 265 ; Be Appledore Commutation 
(1845), 8 Q. B. 189 ; Egyptian Bonded Warehouses Co. 
v. Yeyasu Goshi Katsha, [1922] 1 A. O. 111. 

2196, Add. Annotation : — Apld. McPherson v. 
McPherson, [1936] A. 0. 177. 


Ani 


2200. Add. Annotations s — Consd. St. Magnus, etc. 
Parochial Church Council v. London Diocese 
Chancellor, [1923] P. 38 ; R. v. North, Ex p , 
Oakey (1926), 43 T. L. R. 60. 

2206. Add the following para. : — 

But at the suit of the King, prohibition 
lies. 


2220. Add. Annotations : — Refd. R. v. Electricity 
Comrs., Ex p. London Electricity Joint Com- 
mittee Co. (1920), [1924] 1 K. B. 171 ; R. 
v. Health Minister, Ex p. Davis (1929), 141 
L. T. 6. 


2221. Add. Annotations : — Consd. R. v. Electricity 
Comrs., Ex p. London Electricity Joint Com- 
mittee Co. (1920). [1924] 1 K. B. 171 ; R. v. 
Health Minister, Exp. DaviB, [1929] 1 K. B. 
619. 

2287. Add. Annotation: — Consd. R. v. Daily 
Herald, Editor, etc., A Davidson, Ex p. 
Norwich (Bp.), R. v . Empire News, Editor, 
etc., A Davidson, Ex p. Norwich (Bp.) (1932), 
48 T.L. R. 253. 


2254. Add. Annotations: — Retd. R. v. Electricity 
Comrs., Ex p. London Electricity Joint 
Committee Co. (1920), [1924] 1 K. B. 171 ; 
R. v. Health Minister, Ex p. Davis (1929), 
141 L. T. 6. 

22S7. Add . Annotation: — Consd. R. v. Electricity 
Comrs., Ex p. London Electricity Joint Com- 
mittee Co. (1920), [1924] 1 K. B. 171 

2287a. Assessment committee.] — A rating authority 
had appointed a sub-committee to Ox the 
values of properties in the distriot for the 
purpose of the preparation of the valuation 
list. They appointed P. A G. members 
thereof, & subsequently appointed the same 
two persons as their representatives on reap, 
assessment committee. The applicant had 
given notice of objections to his assessment 
to reap, committee, & on learning the above 
facts, obtained a rule nisi for a prohibition 
to that committee from hearing & deter- 
mining his objection : — Held : a writ of 
prohibition would lie to an assessment com- 
mittee. — R. v. North Worcestershire 
Assessment Committee, Ex p. Hadley, 
[1929] 2 K. B. 397 ; 98 L. J. K.B. 605 ; 141 
L. T. 657 ; 93 J. P. 199 { 46 T. L. R. 626 ; 
27 L. G. R. 468 ; (1926-31), 1 B, R. A. 
279. 

Annotation: — Refd. R. v. Salford Assessment Committee, 
[1937] 2 K. B. 1. 

2289. Add. Annotation : — Consd. Re Wingate's 
Patent, [1931] 2 Oh. 272. 

2290. Add. Annotations : — Consd. R. v. Electricity 
Comrs., Ex p. London Electricity Joint Com- 
mittee Co. (1920), [1924] 1 K. B. 171. Refd. 
Hearts of Oak Assurance Co. v. A.-G. (1932), 
48 T. L. R. 296 ; Denby & Sons, Ltd. v. 
Minister of Health, [1936] 1 K. B. 337. 

2308. For the existing paragraph in original 
volume substitute as follows : — 

Electricity Commissioners.] — The powers ot 
the Electricity Comrs. are to be exercised 
judicially & not ministerially, & a writ, of 
prohibition will issue if they make an order 
giving effect to an ultra vires scheme. — R. v. 


2187 111. ,]— Tufts v. Thomson, 

[1929] 1 D. L. R. 896 : 1 W. W. R. 
829: 88 Man. L. R. 51 : affa., [1928] 
8 W. W. R. 666. — CAN. 

PART VU1. SECT. 4, SUB-SECT. 4.— B. 

8192 til. .J— Prohibition do os not 

lie where the lower ot., haying properly 
entered upon an inquiry, has errone- 
ously found a fact which, though 
essential to the validity of Its order, it 
was competent to try. — R. e. Magis- 
trates Court tc Esmond, Ex p. 
Bbazlsy, [1928] St. R. Qd. 849 : 92 
Q. J. P. 97.— AUS. 

PART Vm. SECT. 4, SUB-SECT. 6. 

a j, Probable use of hearsay 

evident *.] — Whore a preliminary in- 
quiry upon which a magistrate has 
entered Is one in respect to whioh he 
has Jurisdiction, an order prohibiting 
him from proceeding further therewith 
will not issue on the ground that there 
Is reason to infer from his conduct of 
the inquiry' Sc his remarks thereon that 
he will make a mistake In law, by, e.g., 
as alleged herein, the admission of 
certain evidence alleged to be hearsay, 
where at least his admitted Juris- 
diction win not be affected by nis 
decision on the question of its admis- 
sibility : nor can he be prohibited 
generally, from receiving hearsay 
evidence, since, after the prohibition 
as before it, he would have to exercise 
his judgment as to what is, or is not, 


hearsay evidence. — R. e. Smith, 
[1938]! 3 W. W. R. 230 ; 8 F. L. J. 
(Can.) 163 ; 71 Gan. O. C. 136.— CAN. 

PART VIII. SECT. 5, 8UB-6E0T. 1. 

•o. Before hearing. J— A writ ot pro- 
hibition prohibiting a district ot. judge 
from hearing an appeal from a sum- 
mary conviction, on the ground of 
want of jurisdiction: — Held: good. — 
R. (Lamson)v. Sharpe 8c Ingub, 
[1021] 8 W. W. R. 674 : 66 D. L* R. 
521 ; 86 Can. Grim. Oas. 826 ; 16 Sask. 
L. R. 35.— CAN, 

•d. .) — A motion for pro- 

hibition being commenced before the 
magistrate has heart the evidence in a 
oharge may be dismissed without 
prejudicing appot. as to any motion 
he may make at a later stage. — R. v. 
Jaeger Co. (1992), 88 CanVOrim. Oas. 
180. — CAN. 

st. Before appeal .1 — After an appeal 
has been launched to a ot. which can 
grant relief, prohibition will not be 
granted.— Greavas v. Almas, [1936] 
2 D. L. R. 101 ; 50 B. O/R. 491.— CAN. 

PART VIIL SECT. 6, SUB-SECT. 2. 

2217 ft. .] — The want of juris- 

diction appearing on the face of the 
proceedings, prohibition may be 
granted either before or after judgment. 
—Re Monarch Dress Co. v. Aaron- 


SON,J19«^ 2 D. L. R. 514 ; 63 O. L, R. 


525.- 


PART VIII. SECT. 5, SUB-SECT. 8.— A. 

et. Before defence filed or matter 
dealt with.] — whore want of Juris- 
diction does not appear on the faoe of 
the proceedings, the application should 
be made before judgment. The, fact 
that a defence has not been filed, or 
that the matter has not been dealt 
with by the interior ot., is not a ground 
against deft, applying for prohibition. 
— Rosenberg v. The Maccabees, 
[1923] 2 W. W. R. 820.— CAN. 

PART VIII. SECT. S, SUB-SECT. 3.— B. 

2267 II. .1— Nearly v. Credit 

Service Exchange (B. C.), [19201 3 
D. L. R. 107 ; 2 W. W. R. 287. — CAN. 

PART VIII. SECT. 6. 

22S7 i. Not to persons without 

lawful authority purporting to act as 
court.) — R. (Kelly ) v. Maguire Sc 
O’Sheil, [1923] 2 I. R. 58.— IB. 

ni. fi. P. — Waterside Workers' 
Federation of Australia v. Gil- 
christ, Watt Sc Sanderson, Ltd. 
(1927), 84 C. L. R. 482.— AUS. 

b. Add " reved. on other grounds, 
16 8. O. R. 707.” 

•k. Recorder's Court. ]— Prohibition 
refused when applied for against 
Recorder's Ot. for proceeding in respect 
of violations ot sales tax ordi nanc e.— 
Ferland Corset Oo. v. Montreal, 
n oitei i l. r. 124.— CAN. 



Cases 8808 — 2401. English and Empire Digest Supplement. 


Electricity Combs., Ex p. London Elec- 
tricity Joint Committee Co. (1920), Ltd., 
[1924] 1 K. B. 171 ; 93 L. J. K. B. 890 ; 130 
L. T. 164; 88 J. P. 13? 39 T. L. R. 715 5 
68 Sol. Jo. 188 ; 21 L. G. R. 719, C. A. 


Annotations : — Apld. R. v. Church Assembly Legislative 
Committee & Church Assembly, Ex p. Haynes Smith 
(1027), 44 T. L. R. 08 : R. v. Health Minister, Ex p . 
Davis, (1920) 1 K. B. 619 ; R. v. North Worcestershire 
Assessment Committee, Ex p. Hadley. (19201 2 EC. B. 897. 
Oonid. A.-G. v. London Sc Home Counties Joint Electricity 
Authority, [1920] 1 Oh. 513 : R. v. Hendon Rural District 
Council, Exp . Chorley (1033), 97 J. P. 210. Reid. R. v. 
Electricity domra., Ex p. Yorkshire Eleotrio Power Co. 
(1027). 91 J. P. 191 ; 8hell Co. of Australia, Ltd. v. 
Federal Oomr. of Taxation (1930), 47 T. L. R. 116 ; R. 
v. London County Council, Ex p. Entertainments Pro- 
tection Assocn., Ltd., [1931] 2 K. B. 215 ; R. v. Webster, 
Ex p . Marshall (1931), 95 J. P. 226 ; R. v. Milk Marketing 
Board, Exp. North (1934), 60 T. L. R. 559 : Errlngton v. 
Minister of Health, [1935] 1 K. B. 249 ; Estate & Trust 
Agencies (1927), Ltd. v. Singapore Improvement Trust, 
[1937] 3 All E. R. 324 ; R. v. Boycott, Ex p. Kcasley, 
[1939] 2 K. B. 651. 


2309. Add . Annotation : — Raid. R. v. Electricity 
Comrs., Ex p. London Electricity Joint Com- 
mittee Co. (1920), [1924] 1 K. B. 171, 


2309a. Milk Marketing ’Board.} — Order nisi for 
prohibition directed to Milk Marketing Board. 

We think that you may take a rule, but 
it must be clearly understood that the ct. 
expresses no opinion that prohibition will lie 
to thisparticular body (Humphreys, J.). — 
Ex p . Wenham (1934), 78 Sol. Jo. 414, D. O. 

2310.' Add, Annotation : — Refd. R. v. Electricity 
Comrs., Ex p, London Electricity Joint Com- 
mittee Co. (1920), [1924] 1 K. B. 171. 

2310a. .] — Prohibition will not lie 

against the Comptroller-General in respect 
, of any act or decision which is either done or 
token at the direction of the Law Officer, 


or which is subject to an appeal to him, nor 
in these respects against the Law Officer. — 
Re Wingate’s Patent, [1931] 2 Oh. 272 ; 100 
L. J. Oh. 370 ; 146 L. T. 672 ; 47 T. L. R. 541 ; 
48 R. P. C. 416. 

2810b. Law officer.] — Re Wingate’s Patent, 

No. 2310a, ante . 

2312. Add, Annotalion: — Refd. R. v. Electricity 
Comrs., Ex p. London Electricity Joint Com- 
mittee Co. (1920), [1924] 1 K. B. 171. 

2321. Add, Citation .*—[1923] P. 38. 

2322. Add, Annotation : — Generally r, Refd. Lazard 
Bros. & Go. v. Banque Industrielle de Moscou, 
Lazard Bros. Sc Co. v. Midland Bank, Ltd. 
(1931), 101 L. J. K. B. 65. 

2326a. Reference to statutory Sc other orders Sc to 
private Sc local Acts — Duty to supply copies 
for use of court.] — Practice Note, [1926] 
W. N. 308. 

2345. Add, Annotation : — Refd. Engelke v, Mns- 
mann, [1928] A. O. 433. 

2382. Add. Annotation : — Refd. St. Magnus, etc. 
Parochial Church Council v, London Diocese 
• Chancellor, [1923] P. 38. 

2388. Add. Annotations: — Refd, Pickford v. Quirke, 
Pickford v. I. R. Comrs. (1927), 43 7?. L. R. 
669 ; R. v . St. Marylebone Income Tax 
Comrs., Ex p. Schlesinger (1928), 13 Tax Cas. 
746 ; R. v. L. C. C., Ex p. Swan & Edgar 
(1927), (1929), 141 L. T; 590. 

2400. Add. Annotation : — Consd. Simbro Trading 
Co., Ltd. v. Posograph (Parent) Corpn., 
[1929] 2 K. B. 266. 

2401. Add. Annotation : — Refd. Campbell v. 
Poliak, [1927] A. C. 732. 


PART VIII. 

2319 via. 

stances in whioh 


applyi: 
Ok., ui 


SECT. 7. 

.1 — Circum* 

Field , : reap., by 


Ing to the judge of the Division 
v/u., under Division Cts. Act, to set 
aside a judgment, bad not waived his 
rights to move for prohibition. — Itc 
Orr «. Krepskt, [1925] 3 D. L. R. 
1018 : 57 O. L. R. 353. — CAN. 

2319 viii. .]— Where a 

person appears at the hearing of an 
affiliation summons only to protest & 
to object to the jurisdiction, he does 
not, by remaining there after his 
objection is overruled, & by endeavour- 
ing to discredit complainant’s story, 
voluntarily submit himself to the 
jurisdiction or deprive himself of the 
right to apply for a prohibition. — 
Ex p . Holmes (1927), 27 s. R. N. s. w. 
253 ; 44 N. S. W. W. N. 82.— AUS. 


PART VIII. SECT. 8, SUB-SECT. 3. 

■d. Calcutta High Court.}— The Cal- 
cutta High Ct. has power to issue 
a writ of prohibition . — Re National 
Carbon Co. (1934), I. L. R. 61 Cal. 
450.— IND. 


PART VIII. SECT. 8, SUB-SECT. 4. 

sg. Against parties.) — Prohibition 
lies against parties as well as against 
the judge of the inferior ot. — Rosen- 
BKRO V. Tub MA0CABEB8, [1923] 2 
W. W. R. 320.— CAN. 


PART VIII. SECT. 8, SUB-SECT. 8. 

■h. Admissibility of statements made 
on information belief. ] — An applica- 
tion for prohibition 1 b not an inter- 
locutory motion, hence, under K. B. 
Rule 392, statements made on informa- 
tion sc belief in the affidavits filed 
ther eon are not admissible.— Beau - 
ohene Sc Peltier v. Gunson (Sask.), 
[1928] 3 D. L. R. 092: [1928] 2 

W. W. R. 497 ; sub nom. Ex p. Beau- 
chenk, 50 Can. Crim. Cas. 57. — CAN. 


PART VIII. SECT. 8. SUB-SECT. 10. 

2401 i. Not from order as to costs .) — 
On granting a writ of prohibition pre- 
venting a magistrate from proceeding 
with the hearing of a charge, costs were 
given against the Informant. On 
appeal as to costs : —Held : the appeal 
should bo dismissed. — R. v. Leonard, 
[1921] 3 W. W. R. 768 ; 66 D. L. R. 
497 ; 36 Can. Crim. Cas. 255 ; 15 Sask. 
L. R. 29.— CAN. 


2402 I. Not from order in “ criminal 
cause or matter ” — Supreme Court of 
Judicature Act (Ireland), 1877.] — By 
a proclamation dated Deo. 10, 1920, 
the Lord-Lieutenant of Ireland pro- 
claimed certain counties, including 
County Cork, to be under martial law. 
By a proclamation dated Deo. 12, 
1920, the Commander-in -Chief in Ire- 
land declared the unauthorised carrying 
of arms to be punishable by death, Sc 


he authorised the general officer com- 
manding in Cork to issue orders for 
the bolding of military ots. as might 
be necessary. In May, 1921, appits., 
who were civilians, were tried by a 
military ct. held by order of the 
general under the authority of the 
Commander-In-Chief on a charge of 
improperly carrying arms'. Sc were con- 
victed & sentenced to death, subject 
to confirmation. Appits. applied in 
the Chancery Division for a writ of 
prohibition against the military ct.. 
the Commander-In-Chief, 6c the general 
commanding in Cork to prohibit them 
from proceeding, further with the trial 
of appits. or from carrying into execu- 
tion any Judgment against them, on 
the ground that the ot. was illegal Sc 
had no jurisdiction to deal with the 
matter. Powell, J., refused the 
application. Sc the Ct. of Appeal in 
Ireland dismissed an appeal from his 
order as incompetent upon the ground 
that it was an order made in a criminal 
cause or matter within sect. 50 of the 
Supreme Ot. of Judicature Act (Ire- 
land), 1877 : — Held : the order of 
Powell, J., was not made In a criminal 
cause or matter within the Act. because 
the proceedings before the military ot. 
were in no sense criminal proceedings. 
Sc that an appeal lay from that order. 
— Re Clifford Sc O’Sullivan, [1921] 
2 A. C. 570 : 90 L. J. P. C. 244 : 126 
L. T. 97 ; 37 T. L. R. 988; 65 Sol. 
Jo. 792 : 27 Cox. a C. 120.— IR. 
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Part IX — 

8421. Add. Annotations: — As to (1) Refd. R. v. 
Electricity Comrs., Ex p. London Electricity 
Joint Committee Co. (1920), [1924] 1 K. B. 
171. Aa to (1) Refd. R. v. London County 
Counoil, Ex p. Entertainments Protection 
Assocn., Ltd., [1931] 2 K. B. 215. Aa 
to (3) Consd. R. v. Hendon Rural District 
Council, Ex p . Chorley (1933), 97 J. P. 210. 
Refd. R. v. Electricity Comrs., Ex p. London 
Electricity Joint Committee Co. (1920), 
[1924] 1 K. B. 171 ; R. v. Minister of Health, 
Ex p . Yaffe, [1930] 2 K. B. 98. 

2422a. Remedy by way of appeal — Notice of 

appeal given,]— -R. v. Kingsland Parish 
Inspector op Taxes, Ex p. Pearson, 
Kingsland Estate, R. v. Income Tax 
Comrs. Sc Kingsland Parish Inspector op 
Taxes, No. 1141a, ante . 

2448. Add. Annotation : — Folld. R. v. Central 
Criminal Court JJ., Ex p. L. C. C., [1925] 2 
K. B. 43. 

2449a. Not to quash order.] — The K. B. Div. 

of the High Ct. of Justice Has no jurisdiction 
to issue a writ of certiorari for the purpose of 
removing into that ct. an order of the Central 
Criminal Ct. with a view to its being quashed. 
— R. v . Central Criminal Court JJ., 
Ex p. London County Council, [1925] 2 
K. B. 43 ; 94 L. J. K. B. 479 ; 132 L. T. 
066 ; 89 J. P. 05 ; 41 T. L. R. 209 ; 09 Sol. 
Jo. 381 ; 27 Cox, C. C. 734, D. C. 

2458. Add. Annotations: — As to (3) Apld. R. v. 
Church Assembly Legislative Committee & 
Church Assembly, Ex p. Haynes Smith 
(1927), 44 T. L. R. 08. Refd. R. t>. Electricity 
Comrs., Ex p. London Electricity Joint Com- 
mittee Co. (1920), [1924] 1 K. B. 171 ; R. v. 
Minister of Health, Ex p. Yaffe, [1930] 2 
K. B. 98. 

2458a. Milk Marketing Board.] — On a rule nisi for 
a certiorari to bring up Sc quash a resolution 


-Certiorari. 

of the Milk Marketing Board established under 
the Milk Marketing Scheme (Approval) Order, 
1933, imposing a penalty on a registered 
retailer: — Held: the Milk Marketing Board 
was a body to which certiorari would lie. — R. 
v. Milk Marketing Board, Ex p. North 
(1934), 60 T. L. R. 559; 78 Sol. Jo. 530, D. C. 

2509. Add. Annotation : — Refd. Stevens v. Walker, 
[1936] 2 K. B. 215. 

2521. Add. Annotation : — Refd. R. v. Cory, [1927] 
1 K. B. 810. 

2522. Add. Annotation: — Retd. Leyton U. C. v. 
Wilkinson, [1927] 1 K. B. 853. 

2533a. .] — The prisoners were 

charged at Caernarvon Assizes with arson Sc 
malicious damage to govt, property Sc build- 
ings at an aerodrome. Great local feeling 
had been aroused against the aerodrome on 
religious & nationalist grounds, Sc the 
prisoners, who were members of a Welsh 
nationalist movement, admitted that they 
had set fire to the buildings. While on bail, 
the prisoners had prepared addresses to be 
delivered to the jury at the trial ; the 
addresses contained matters Sc appeals on 
religious, nationalist Sc conscientious grounds. 
One of the prisoners had given numerous 
sermons in various churches in North Wales 
• v Sc had received many ovations because of his 
share in the burning. A pamphlet had also 
been circulated by two of the prisoners giving 
their reasons for their share in the burning. 
At the trial the jury disagreed. Large groups 
of people had assembled outside the ct. Sc 
disturbances had occurred: — Held: (1) this 
was a proper case for the removal of the 
trial to the Central Criminal Ct. under the 
Central Criminal Ct. Act. 1850 (c. 10), s. 3 ; 
(2) as the application was made under the 
Act the ct. ought not to direct a trial at 
another circuit town. — R. v. Lewis, Ex p. 
Director op Public Prosecutionb ; R. v. 


(lfa *)! 1 


PART IX. SECT. 1. 

g i. .1 — II. v. Denny 

(1921), 01 D. L. R. 663 ; 36 Can. 

Crim. Caa. 77; 51 O. L. R. 121.— 
CAN. 

g U. .1 — R. v . Woodstock. 

Town Assessors, Ex p. Bank of 
Nova Scotia (1922). 68 D. L. R. 48. — 
CAN. 

iii. .1— R. v. Wood 

1), 43 Can. Crim. Cas. 382.— CAN. 

gir . .J — Mahammad Raza 

Saheb Beloami v . Sad as! v a Rao 
(1925), I. L. R. 49 Mad. 49.— IND. 

g v. .)— R. v . O’Brien* 

Ex p. Theriault (1917), 45 N. B. R. 
275 ; 29 Can. Crim. Cas. 141 : 41 

D. L. R. 97.— CAN. 

g vi. .) — Where a party 

has ample remedy by appeal certiorari 
will not be granted unless some satis 
factory reason is given why the remedy 
by way of appeal was not taken 
advantage of. — R. r. Le Blanc, Ex p . 
McDonald (1926), 53 N. B. R. 37.— 
CAN. 

g vil. .Y—Ex p. Gautreau 

(N. B.). 119281 1 D. L. R. 271 ; 49 
Can. Crim. Cas. 182. — GAN. 

s i. .) — R. v, Olsen (1923), 

32 B. O. R. 516.— CAN. 

sd. Must be question of jurisdiction 
involved .} — Where no question of juris- 


diction is involved & there is no appeal, 
certiorari will not bo granted. — lie 
Shaw Dairy Co., Ltd., [1938 J 2 
D. L. R. 768.— CAN. 


PART IX. SE0T. 3. 

•k. County court judge in Nova 
Scotia — Imprisonment on civil process.] 
lie Metzleb (1930). 53 Can. C. C. 244.— 
CAN. 

■1. High Courts in India.] — Subject 
to a statutory exception in respect of 
the Acta or orders of the Governor- 
General 8c Council 8c of the Governor 
8c Council, done or made by them in 
their public capacity the High Cts. 
in India possess the same Jurisdiction 
to Issue writs of certiorari as the Ct. of 
King's Bench In England. — Vbnka- 
TARATNAM V. SECRETARY OF STATE FOB 

India (1930), I. L. R. 53 Mad. 979.— 
IND. 


PART IX. SECT. 4. 
sm. General rule — Persons illegally 
purporting to act cts court .) — Where the 
assumption of authority by a tribunal 
is illegal from the beginning, it is not 
subject to certiorari , — R. (Kelly) v. 
Maguire It O'Shkil, [1923] 2 I. R. 
68.— IR. 

PART IX. SECT. 5, SUB-SECT. 2. — A. 

2495 il. .1— A writ of 

oertiorari is not granted tx debito 


justifies or as a mattor of legal right, 
but is an application to the sound 
discretion of the ct., 8c where there are 
disputed questions of fact which can- 
not bo satisfactorily tried out on 
affidavits, but should be tried by vivA 
voce testimony, 8c the questions In- 
volved are pending for decision in the 
Ct. of K. B., the application for 
certiorari will not be granted. — Work- 
men's Compensation Board v. Ba- 
thurst Lumber Co.. [1923] 4 D. L. R. 
84.— CAN. 


PART IX. SECT. 6, SUB-SECT. 1.— A. 

t 1. .] — Where the inferior ct. 

has. Sc the ot. above has not. Juris- 
diction, certiorari cannot be had. — 
Pinsent v. Boyd 8c McDouoall (1865), 
4 Nfld. L. R. 727.— NFLD. 


t il. One of judges prejudiced. ] — 

Where a legal practitioner, having no 
direct interest in a local ot. action, on 
the morning on which Judgment In the 
action was to be delivered, discussed 
the action with one of the justices who 
heard the action, St made certain state- 
ments calculated to prejudice him 
against one cf the parties : — Held : 
an order in the nature of a writ of 
certiorari should be granted removing 
the hearing of the action into the 
Supreme Ct. — He As Action in the 
Local Court of Adelaide. Burke v. 
Staehb, [1927] S. A. S. R. 180.— A US, 
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Williams, Ex p. Dibbctob op Public 
Prosecutions; R. v. Valentine, Ex p. 
Director op Public Prosecutions, [1986] 
3 All E. R. 1008 ; 80 Sol. Jo. 1037. 

2641. Add. Annotation : — Gonad* R. v. Lewis, Ex p . 
Director of Public Prosecutions* B. v. Wil- 
liams, Ex p. Director of Public Prosecutions, 
B. v. Valentine, Ex p. Director of Public 
Prosecutions, [1636] 8 All B. B. 1008. 

2566. Add. Citation **-—4 Jur. 151* 

2566* Add. Annotation : — Refd* B* v. Harris, 
[1027] 2 K. B. 687. 

2699a* .] — Ex p. Kylsant & Mobland (1631), 

76 Sol. Jo. 486, D. O. 

2718* Add. Annotation s : — Consd. B. v. Electricity 
Oomrs., Ex p. London Electricity Joint Com- 
mittee Co. (1620), [1624] 1 K. B. 171. Held. 
B. v . Minister of Health, Ex p. Yaffe, [1630] 
2 K. B. 98. 

2780. Add. Annotations : — Refd. B. v. Sheffield J J., 
Ex p. R&wson (1627), 61 J. P. 193 ; B. v. 
Southampton County Confirming Committee, 
Ex p. Slade, [1629] 1 K. B. 263. 

2784. Add. Annotation: — As to (2) Refd. Frome 
United Breweries Oo. v. Bath JJ., [1926] 
Ai O. 686. 

2785. Add. Annotations : — Refd. Frome United 
Breweries Oo. v. Bath JJ., [1628] A. 0. 686 ; 
Maclean v. Workers' Union, [1026] 1 Ch. 602 ; 
B. v. Huntingdon Confirming Authority, 
[1929] 1 K. B. 698. 

2786a. Order of Oounty Counoil — Improper 

grant of cinematograph licence.] — It was 
‘the practice of a certain County Council, 
in granting licences to use premises for 
cinematograph exhibitions, to impose the 
condition that the premises should not be 
so used on Sundays, Christmas Day or Good 
Friday ; but also to entertain applications 
for permission to open the premises for cine- 
matograph entertainments on those days. 
A co. applied for a licence to open & use 
premises for cinematograph entertainments, 
A also for permission to open the premises 
for such purposes on Sundays, Christmas Day 
& Good Friday, In compliance with this 
application the Oounty Council made an 
order to the effect that, “ subject to arrange- 
ments at the premises being completed to 
its satisfaction, the Council will take no action 
for the present in the event of the above 
named premises being opened for cinemato- 
graph entertainments on Sundays, Christinas 
Day A Good Friday as from & including 
Sunday, July 6, 1630, provided : (i.) that a 
sum of £85 be paid to charity in respect of 
each Sunday, Christmas Day & Good 
Friday on which the premises are opened for 
cinematograph entertainments. ' ’ The per- 
mission was also subject to conditions 
relating to the auditing of receipts & expenses, 


the character 8s hours of the entertainments, 
& the employment of servants : — Held : a 
writ of certiorari should issue to bring up 8s 
quash the order of the Oounty Council as 
having been made without jurisdiction, the 
council having no power to dispense with the 
provisions of the Sunday Observance Act, 
1780 (o* 49). 

1 am unable to distinguish in principle 
between the application for a licence under 
Cinematograph Act, 1909 (o. 80), So an appli- 
cation made with regard to a licence for a 
public-house, which for many years . • • 
has been held to be a Judicial act (Slbsser, 
L.J.). — R* v . London County Council, 
Ex p. Entertainments Protection Assocn., 
Ltd., [19311 2 K. B. 215 ; 100 L. J. K. B. 760 ; 
144 L* T. 464 ; 95 J. P. 89 ; 47 T. L. R. 227 ; 
75 Sol. Jo. 188 ; 29 L. G. B. 252, 0. A. 


2738a. - Certificate of Post Offloe medical 

officer — Workmen’s Compensation Act, 1925 
(c. 84).] — Appct., a telegraphist in the em- 

S ployment of the Postmaster-General, com- 
’ained to the Post Office medical officer at 
. that she was suffering from telegraphist’s 
' cramp. In accordance with the regulations 
* of the Post Office medical service, the case 
was referred to the chief medical officer, who 
had special knowledge of telegraphist's 
cramp, & he certified that appct. was not 
suffering from it : — Held : (1) the giving of a 
certificate was a judicial act, in respect of 
which certiorari would lie; (2) it issued ex 
debito justitce at the instance of an aggrieved 
person ; (3) an appeal to a medical referee 
under sect. 43 (1) ( / ) of the above Act was 
not equally beneficial, since he could only 
deal with the medical correctness of the cer- 
tificate & could not inqure into its validity. — 
R. v. Postmaster-General Ex p. Car- 
michael, [1928] 1 K. B. 291 ; 96 L. J. K. B. 
347 ; 137 L. T. 26 ; 91 J. P. 43 ; 43 T. L. R. 
228 ; 21 B. W. 0. C. 226, D. O. 

2786b. Grant of permission to build by local 

authority.] — Where a draft town planning 
scheme has been proposed for an area, & 
the Minister has made an interim develop- 
ment order authorising the local council to 
grant permission for the development of the 
area, tne decision of the council on an appli- 
cation for such permission (which may confer 
on appct. contingently a legal right to com- 
pensation if his building is found to contra- 
vene the scheme when it comes into force) 
is a judicial & not an administrative decision. 
If, therefore, one of the councillors voting in 
favour of the resolution to grant permission 
has such an interest in the matter as to 
disqualify him from voting on account of 
bias, certiorari will lie to quash the decision. 
— R. v . Hendon Rural District Council, 
Ex p. Chorley, [1933] 2 K. B. 696 ; 102 
L. J. K. B. 658 ; 149 L. T. 535 ; 97 J. P. 210 ; 
49 T. L. B. 482 ; 31 L. G. B. 332, D. 0. 


PART IX. SECT. •, SUB-SECT. 2. — A. 

2711 1. — — *■ Distress warrant 
for UQUor exportation tax.] — Where the 
duty of nwiwilng a tax rested with the 
A.-G. for the provinoe, it the pro- 
vincial Secretary-Treasurer had power 
only to determine whether the tax 
should be recovered by distress or by 
action: — Held.* certiorari wbuld not 
lie to bring into the Supreme Ct. a 
distress warrant signed by the Secre- 
tary-Treasurer for an amount so 


assessed, his aot being ministerial & 
not Judicial. — Hethxxukoto n c. Sbou- 
kitt Export Oo., Ltd.. [1994] A. a 
988j^94 L. J. P. O. 1 i 182 L. T. 116. 

d I. — Decision of oounty court 
reaersino dismissal of offender . }— Where 
on the trial of an offlenoe punishable by 
summary oonviction the magistrate 
dismisses the charge, ft on appeal to 
the oounty ot. he is reversed ft aroused 
oonvfoted, redress may be sought by 
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certiorari.— R. v. Mxbham, [1925] 2 
D. L. R. 411 ; [1926] 1 W. w. R. 819 ; 
43 Gan. Ortrn. Ohs. 326. — GAM. 

PART IX. SECT. 6, SUB-SECT, A— 
B. (a). 

2789 1. General rule,] — R. ». BARKY, 
Ex p, Lindsay (1932), 70 D. L. ft 
199 ; 98 Can. Grim. Oas. 190.— CAN. 

*763 ii. — The question 

whether a d ecisi o n of a wreck ocmxr. 
sitting as a ot. i 
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2770. Add. Annotation .• — R«M. B. v. Minister of 
Health, [1939] 1 K. B. 232. 

2771. Add . Citation 2 B. B. A. 612. 

2705. Add. Citation .*—27 Cox, C. 0. 258. 

Add. Annotation : — Retd. B. v. Lincolnshire 
JJ„ JEa? p. Brett, [1926] 2 K. B. 192. 

2707. Add, Annotation Retd. B. v. Sheffield JJ., 
Em p. BawBon (1927), 91 J. P. 193. 

2812. Add. Annotation; — Expld. & Dlstd. B. u- 
Central Criminal Court J J., Ex p. L. C. 0., 
[192512 K. B. 43. 

2822. Add. Annotations: — As to (2) Apld. B. t>* 
Postmaster-General, Em p. Carmichael (1927)> 
96 L. J. K. B. 347. Reid. B. u. Minister of 
Health, Em p . Yafle, [1930] 2 K. B. 98, 

2880. Add. Annotation: — Reid. Palmer v. Orone, 
[1927] 1 K. B. 804. 

2884. Add. Annotations : — Reid. B. v. Adams, Ex p. 
Pope, [1923] 1 K. B. 415; Palmer v . Orone, 
[1927] 1 K. B. 804. 

2846. Add. Annotation : — Consd. Andrews v- 
Carlton (1928), 93 J. P. 05. 

2862. Add. Annotations : — Apld. B. v. North 


Worcestershire Assessment Committee, Em p. 
Hadley, [1929] 2 K. B. 397. Retd. Frome 
United Breweries Co. v. Bath JJ., [1926] A. C. 
586. 

2869. Add. Annotations: — Consd. Frome United 
Breweries Co. u. Bath JJ., [1926] A. 0. 586. 
Refd. Maclean v. Workers’ Union, [1929] 
1 Oh. 602. 

2923. Add. Annotation : — Refd. Kenney v. Kenney 
(1925), 133 L. T. 400. 

2981. Add para. : — 

A certiorari will not lie to the sessions to 
remove a conviction for a misdemeanour 
before judgment, for the fine being uncertain, 
the ct. cannot tell how to assess it. Other- 
wise where the punishment is certain. 

2941. Add. Citation : — 7 Dowl. 616. 

2955. Add. Annotation: — Dlstd. B. v. Central 
Criminal Court JJ., Ex p. L. O. 0., [1925] 2 
K. B. 43. 

3058. Add. Annotation : — Refd. R. v. Minister of 
Health, Em p . Yaffe, [1930] 2 K. B. 98. 

8069. Add. Annotation : — Refd. B. v. Adams, Em p. 
Pope (1923), 128 L. T. 597. 


Act. R. 8. 0., 1906 (o. 113), Part X., 
was made in excess of his jurisdiction 
can be inquired into on certiorari. — Re 
BERQUIST, [19251 2 D. L. R. 696 ; 
[1925] 1 W. W. R. 1084. — CAN. 

8708 til. J — Ex p. Jones (N.B.), 

[19261 l D. L. R. 687 ; 46 Can. Grim, 
das. 1 69. — CAN. 

27891. Sufficiency of evidence in court 
below — Conviction under Temperance 
Act , It. S. C., 1920 (o. 194).}— Applica- 
tion for a certiorari to quash a con- 
viction under the above Act on the 
above grounds, dismissed. — R. t>. 
Grant (Bask.), [1922] 2 W. W. R. 
624 ; 69 D. L. R. 718 ; 38 Can. Crim. 
Cos. 234.— CAN. 

2789 ii. .1 — When a county ct. 

Judge has acted entirely within his 
jurisdiction Sc has decided a question 
of faot upon evidence properly before 
him. certiorari does not lie to remove Sc 
quash such decision, merely upon the 
ground that it is not warranted by the 
evidenoe or weight of evidence. — Ex p . 
Smith Lumber Co., Ltd. (1924), 61 
N. B. R. 440.— CAN. 

8789 lit. .1 —Re Hillman (N. S.) 

1926), 46 Can. Crim. Cas. 308. — GAN. 

■m. Plea of “ guilty " disputed.) — 
Deft, having pleaded guilty, Sc being 
summarily oonvioted by a police 
magistrate, moved for a certiorari. 
denying that he had so pleaded : — 


Bela : deft, had pleaded guilty. Sc the 
motion was dismissed.— R. v. Arm- 
strong (1922), 38 Can. Crim. Oas. 98. 
—CAN. 

an, ,] — Where deft, had been 

summarily oonvioted by a magistrate, 
who had been informed by a sworn 
Interpreter that deft, pleaded guilty :— 
Held : certiorari was not available, 
unless the presumption that the pro- 
ceedings were regular was rebutted. — 
R. oTLek Wah Dai (1923), 41 Can. 
Grim. Oas. 168. — CAN. 

n>. — J — The ct. on certiorari 
will quash a conviction by a magistrate, 
made without evidenoe being taken 
but on the statement of the sworn 
interpreter that accused pleaded guilty, 
where It appears to the ct. that aocueed 
did not ready understand what offence 
he was charged with. In such a case, 
aooused cannot be taken to have pleaded 
guilty Sc the magistrate had no Juris- 
diction to convict. — R. v. 


[1923] 3 W. W. R. 988 : 40 Can. 
Crim. Oas. 287.— CAN. 

PART IX. SECT. 6, SUB-SECT. 2.— 
B. (b) i. ' 

2801 i. General rule.] — Want of 
jurisdiction in a magistrate & irregu- 
larities in procedure which touch the 
substantial rights of appet. constitute 
those exceptional circumstance* which 
Justify relief by way of certiorari , even 
though appot. has a right of appeal. — 
Okrby v. Spangler, [19251 1 D. L. R. 
859 : [19251 1 W. W, R. 618; 19 Sask. 
L. R. 250.— CAN. 

2801 ii. .] — R. c. Ryan, [1925] 

1 D. L. R. 877 ; 43 Can. Crim. Cas. 
223 : 62 N. B. R. 104.— CAN. 

PART IX. SECT. 0, SUB-SECT. 2.— 
B. (b) ill. 

2826 i. General rule.] — Where the 
jurisdiction of an inferior ct. depends 
upon a faot collateral to the aotnal 
matter which that ct. has to try, it 
oannot by a wrong decision with regard 
to that faot give itself jurisdiction 
which it would not otherwise possess. 
The lower ot. must decide as to the 
collateral fact in the first inatanoe, hut 
the superior ot. may upon certiorari 
inquire into the correctness of that 
decision. — R. (Greenaway )e. Armagh 
JJ.. [1924] SLR. 55.— IR. 

8820 U. .1 — The prosecutors 

were oonvioted at the N. petty sessions 
before the justices of D. for harbouring 
oertain cattle unlawfully imported 
from the Irish Free State, with intent 
to defraud. It was admitted that no 
evidence had been given before .the 
Justices proving that the cattle had 
been unlawfully imported but reliance 
was placed by the Justices on the 
des cr iption of the cattle, Sc the con- 
tradictory statements of the prose- 
cutors. On behalf of the prosecutors 
it was submitted that they were en- 
titled to a direction; as no evidence had 
iven that tne cattle had been 
The Justices refused this 
application Sc convicted the prose- 
cutors. The prosecutors obtained a 
conditional order for the issue of a writ 
at certiorari to semove Into the K. B. D. 
for the purpose ei beijg quartied the 


orders made by i 
In making the 


conditional 
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order 


absolute, the Justices had no power to 
make an order convicting the prose- 
cutors of harbouring oattie, unless it 
was proved that the oattie had been 
unlawfully imported. Sc that it was the 
duty of the Justices before entering on 
jurisdiction to lnquiro If the necessary 
conditions existed to give them that 
jurisdiction, Sc their decision Sc the 
evidenoe on which it was based, could 
be reviowed. They could not by a 
wrong decision upon a faot collateral 
to the actual rnattor which they had 
to try give themselves Jurisdiction 
whloh they would not otherwise 
possess. — R. (Peter Magee Sc Ber- 
nard Magee) v, Down Justices, 
[1935] N. I. 61.— IR. 


PART IX. SECT. 0, SUB-SECT. 2.— 
B. (d). 

2870 1. General rule.] — Where a 
oonviotion was bad on its face : — Held : 
a writ of certiorari should issue 8c the 
oonviotion be quashed, — R. (Eustace) 
v. Tipperary County District 
Justice, [1924J 2 I. R. 69.— IR. 

2888 1. Convictions — Formal defect 
in.l — It Is the duty of the ot. on 
certiorari to see that convictions are 
perfectly regular in form. — R. x>. Hing 
Hop, [1926] 1 W. W. R. 799; 46 Gan. 
Grim. Cas. 289 : 37 B. 0. h . 168.— 
CAN. 

8888 11. Unauthorised 

sentenoe.] — Chin Kow v. Moquin 
(1927), Q. R. 44 K. B. 1.— CAN. 


PART IX. SECT. 6. SUB-SECT. 8.— 
B. (a). 

at. Perjury.] — A oonviotion can be 
attacked on certiorari on the ground 
of perjury or other fraud. — R. v. 
Savrux. [1924] 1 D. L. R. 695 ; 40 
Can. Grim. Oas. 222 ; 19 Alta. L. R. 
077 ; [1928] 2 W. W. R. 1126.— CAN. 

PART IX. SECT. 7, SUB-SECT. 2.— 

O. (a). 

8042 I, Right not taken away — Unless 
stated . ] — Where a statute 


;ea away the right of ccrtiorarip 
It does not disentitle the Grown to 
certiorari, where the Crown is not 
named Sc there are no words necessarily 
‘ iplying a reference to the Grown. — 
v. On Sing, [1924] 2 W. W. R. 268, 
—CAN. 




Oases 307&—36O0. English and Empire Digest Supplement. 


8075. Add. Annotation: — Retd. B. v. Minister of 
Health, Ex p. Yaffle, [1930] 2 K B. 98. 

8099a. Before Jury sworn.] — Procedendo denied 
though certiorari not delivered till after notice 
of inquiry. 

The practice has been to allow a habeas 
corpus at any time before the Jury is sworn 
(Lord Mansfield, O.J.). — Oox v. Hart (1759), 
2 Burr. 758 ; 97 E. B. 550. 

Annotation : — Gonsd. Godley v. Maraden (1830), 6 Bing. 

433. 

8181a. Who may apply — Not plaintiff.] — S owton 
v . Cutler & Olbrkb (1675), 2 Bep. Oh. 108 ; 
21 E. B. 630. 

Annotation : — Apld. Giusti Patents 8c Engineering Works v. 

Maggs, [1023] 1 Ob. 615. 

8181b. 8. P, Giusti Patents & Engineering 
Works, Ltd. v. Maggs, [1923] 1 Ch. 515 ; 
92 L. J. Ch. 346 5 129 L. T. 438 ; 40 B. P. 0. 
199. 

8142a. Reference to statutory Sc other orders Sc to 
private Sc loeal Acts — Duty to supply copies 
for use of court.] — Practice Note, [1926] 
W. N. 308. 

8144. Add. Citation : — 5 Dowl. 416. 

8168a. 'Removal of cause applied for by 

plaintiff.] — Sowton v. Cutler Sc Clerks 
(1675), 2 Bep. Oh. 108 ; 21 E. B. 630. 

Annotation : — Apld. Giusti Patents Sc Engineering Works v. 

Maggs, [1023] 1 Ob. 616. 

8168b. r- No appearanoe by defendant In 

proceedings In superior court.] — Giusti 
Patents Sc Engineering Works, Ltd. v. 
Maggs, [1923] 1 Oh. 515 ; 92 L. J. Oh. 345 ; 
129 L. T. 438 ; 40 B. P. O. 199. 

3185a. .] — Gunn v. Mackhenry 

(1760), 1 Wils. 277 ; 95 E. B. 617. 

8185b. .] — On the removal of a 

cause from an inferior to a superior ct., if 
ltf. declares de novo , he is not bound to 
eclare in the same form of action as that in 
the inferior ct. — Bowerbank v . Walker 
(1787), 2 Chit. 617. 

8201. Add. Annotation : — Consd. Welch v. Royal 


Exchange Assurance (No. 2), [1939] 3 All 
E. B. 305. 

8201a. Security for costs — Failure to give — Action 
removed from Mayor’s Court.] — -A cause was 
removed by certiorari from the Ct. of the Lord 
Mayor of London. Deft, paid a sum of 
money into ct., in lieu of bail, Sc shortly 
afterwards obtained a rule for security for 
costs on the ground that pltf . resided out of 
England. The security for costs was never 
given, Sc a period of nearly two years elapsed 
without any proceeding in the cause. The 
ct., under these circumstances, made absolute 
a rule calling on pltf. to give security for 
costs within a fortnight ; otherwise deft, to 
be at liberty to take the money paid in, in 
lieu of bail, out of ct. — Tabsib v. Kennedy 
(1848), 5 Dow. Sc L. 587 ; 17 L. J. Q. B. 
215 ; 11 L. T. O. S. 156. 

3209a. Reference to statutory Sc other orders Sc to 
private Sc looal Acts — Duty to supply copies 
for use of court.] — Practice Note, [1926] 
W. N. 308. 

3350. Add. Annotation : — Generally , Refd. Maclean 
t v. Workers’ Union, [1929] 1 Ch. 602. 

3352a. S. P. Re Kaye (1822), 1 Dow. Sc By. K. B. 
436 5 1 Dow. & By. M. O. 114. 

3420. Add. Annotation : — Refd. Bas Behari Lai 
v. King-Emperor (1933), 77 Sol. Jo. 671. 

3427. Add. Citations : — sub nom. R. v. Cartworth 
(Inhabitants) (1843), 5 Qr. B. 201 ; 1 Dow. 
Sc L. 837 ; 13 L. J. (M. C.) 26 ; 8 J. P. 6 ; 
7 Jur. 1129. 

3433a. Cross-examination of deponent — When 

ordered — Only in very special circumstances.] 
— B. v. Kent JJ., Ex j>. Smith, [1928] W. N. 
137. 

3447. Add. Citation 8 Ad. Sc El. 413. 

8456a. Reference to statutory Sc other orders Sc to 
private Sc looal Acts — Duty to supply copies 
for use of court.] — Practice Note, [1926] 
W. N. 308. 

8550. Add. Citation : — 6 Dow. Sc L. 303. 


PART IX. SECT. 9, SUB-SECT. 2.— I. 

8287 1. No appeal lies — Criminal 
matter.) — The Ot. of Appeal In British 
Columbia has no jurisdiction to hear 
an appeal from the refusal of a judge 
to grant a writ of certiorari in aid in 
criminal matters. — R. v. MoAdam, 
[1925] 4 D. L. R. 88 ; [1925] 3 W. W. R. 
267 : 44 Can. Crlm. Gas. 155; 36 

B. d R. 168.— CAN. 

PART IX. SECT. 9. SUB-SECT. 2.— 
J. (a). 

si. Crown Costa Act, R. 8. B. C .. 1924 
— British Columbia Lower Mainland 
Products Board — Whether officer, ser- 
vant or agent of Croton.] — The B.G. 
Lower Mainland Products Board, 
which was a local board set up under 
a milk-marketing scheme under 
Natural Products Marketing (British 
Oolumbia) Aot, 1934, is not an " officer, 
servant, or agent of 8c acting for the 
drown/* within sect. 2 of Grown Costs 
Aot, R. S. B. O., 1924. — R.jTMaoGin- 
nis) t>. Hassell, 119371 1 W. W. R. 
726.— CAN. 

PART IX. SECT. 9 SUB-SECT. 8.— 
A. (a). 

3836 I. Who may apply — 41 Person 
aggrieved.**) — A licensing inspector 
lodged notice of Intention to objeot 
to an application for the grant of a 
licensed victualler's lioenoe. Sc. on the 
hearing of the application, stated that 
the objection was lodged as a mere 


formal objection, Sc that he did not 
desire to give or offer evidence or to 
address the ot.. Sc. after the lioenoe 
had been granted by the ct., treated the 
lioenoe as being valid in subsequent 
proceedings before the licensing ot. 
He subsequently moved for a writ of 
certiorari to quash the grant of the 
lioenoe : — Held : be was a person 
aggrieved. Sc oompetent to make the 
application. — R. v. Dalbt Licensing 
Authority, Bx p. Kelly, [1928] 
St. R. Qd. 151.— AUS. 


PART IX. SECT. 9. SUB-SECT. 8.— 
A. (b). 

g 1. ApplioaHon more than thirty 

days after conviction — Intoxicating 
Liquor Act . 1927.] — Bx p. Crowley, 
Bx p. Kenneth Staples Drug Oo. 
(N. B.), [1028] 4 D. L. R. 561 ; 50 
Can. Crlm. Oas. 878.— CAN. 


g ti. .] — R. v. Begin, 

Bx p. CARON (N. B.) (1928), 50 Can. 
Crim. Oas. 69.— CAN. 

h I. Alberta— No jurisdiction.)— 

Re Brown Sc Machine Motors, Ltd., 
[1981] 2 W. W. R. 114.— CAN. 

PART IX. SECT. 9, SUB-SECT. 8.— 
A. (o). 

8878 il. May ,be amended .) — 

Leave may be given to amend a notice 
of motion to quash a conviction by 
including additional particulars in- 
tended to be relied upon. — R. (Leslie) 
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v. Maroovioh, [1923] 2W.W.R, 976. 
— CAN. 

PART IX. SECT. 9, SUB-SECT. 3.— 
A. (d) ii. 

8410 I. Absence or excess of juris- 
diction — May be shown by affidavit.)— 
While on certiorari the depositions 
before the magistrate cannot be con- 
sidered by the ot. in determining 
whether Ills jurisdiction was estab- 
lished, yet appet. who seeks to quash 
a conviction, on the ground of want of 
or ezoess of jurisdiction, may incor- 
porate in proper material. Sc thus 
present to the ot.. any foots, whether 
within or outside the depositions, 
which would affect the jurisdiction of 
the magistrate. — R. v. Rozonowski, 

r.V l * - 1 


Oas. 


241 ; 45 Can. 

193 ; 36 B. C. R. 327.— CAN. 


PART IX. SECT. 9, SUB-SECT. 3.— 
A. (e). 

«w. Affidavits tending to establish 
guilt of accused — Nod admissible .) — 
R. v. M LAKER, [1923] 3W.W.R. 988. 
— CAN. 


PART DC. SECT. 9, SUB-SECT. 3.— I. 

so. Conviction must be before court .) — 
Refusal to quash on certiorari as con- 
viction not before the ct. — R. v. 
Safeway Stores, Ltd. (No. 2), [19381 
3 D. L. R. 797. — ^CAN. J 



VoL XVI.— Crown Practice. Oases 8560 — 8688. 


3560. AM. Citation 2 L. M. & P. 130. 

3581* Alter this case add “ See, note. Judicature 
(Consolidation) Act, 1925 (c. 49), a. 25.” 

3581a. Writ of certiorari quashed — Issue of writ 
of supersedeas & procedendo.] — When a rule 
nisi for a writ of certiorari has been made 
absolute by the King’s Bench Div. & an 
appeal to the Ot. of Appeal from the order 
absolute has been allowed ; Qu. : whether 
it was necessary to sue out writs of supersedeas 


& procedendo to avoid the writ. — Great 
Western By. Co. v. West Midland Traffic 
Area Licensing Authority, [1936] A. 0.128 ; 
105 L. J. K. B. 87 ; 52 T. L. R. 44 ; 79 
Sol. Jo. 941 ; 24 By. & Can. Tr. Cas. 1 ; 
sub nom. R. v. West Midland Traffic 
Area Licensing Authority, Ex p. Great 
Western By. Co., 154 L. T. 39, H. L. 

3596. Add. Annotation : — Refd. B. v. L. 0. C., Exp. 
Swan & Edgar (1927) (1929), 141 L. T. 590. 


Part X. — The Attorney-General. 


8637. Add. Annotations : — Folld. A.-G. v . West- 
minster City Council, [1924] 2 Ch. 416. Consd. 
A.-G. v. Sharp (1930), 99 L. J. Ch. 441. Refd. 
A.-G. v . Denby, [1926] Ch. 696. 

3687a. .] — Where the A.-G. has exercised his 

discretion by issuing his fiat for the prosecu- 
tion of an action against a public body to 
restrain an unauthorised exercise of its 
powers, the ct. will not consider whether the 
action is one proper to be brought in the 
circumstances. — A.-G. v . Westminster City 
Council, [1924] 2 Ch. 416 ; 93 L. J. Ch. 573 ; 
131 L. T. 802 ; 88 J. P. 145 ; 40 T. L. R. 
711 ; 68 Sol. Jo. 736 ; 22 L. G. R. 606, 0. A. 

3651. Add. Annotations : — As to (1) Consd. A.-G. v. 
Sharp (1930), 99 L. J. Ch. 441. Refd. A.-G. 
v. Denby, [1926] Ch. 596. 


3678a. .] — In cases of ultra vires , delay 

is not a ground for refusing relief in a suit by 
the A.-G. — A.-G. v. South Staffordshire 
Waterworks Co. (1909), 25 T. L. R. 408. 

3682. Add. Annotations: — Consd. A.-G. v . Sharp 
(1930), 99 L. J. Ch. 441. Refd. Musical Per- 
formers’ Protection Assocn., Ltd. v. British 
International Pictures, Ltd. (1930), 46 

T. L. R. 485. 

3684. Add. Annotations : — Refd. A.-G. v . West- 
minster City Council, [1924] 2 Ch. 416 ; 
A.-G. v. Leeds Corpn., [1929] 2 Ch. 291. 

3686. Add. Annotation : — Refd. A.-G. v. County 
of London Electric Supply Co., [1920] Ch. 642. 

3688.- Add. Annotations: — Consd. A.-G. v. Sharp 
(1930), 99 L. J. Oh. 441. Refd. A.-G. v . 
Denby, [1925] Ch. 596. 


PART IX. SECT. 9, SUB-SECT. 3.— K. 

8556 1. General rul$ — Whether court 
will examine evidence — Summary con • 
viction . 1 — In the case of a summary 
conviction for an indictable offence 
the ot. on certiorari is not precluded 
from examining the evidence to ascer- 
tain if there was any legal evidence 
upon whloh accused could be or ought 
to have been convicted. — R. v. Oa.keb, 
[1923] 1 W. W. R. 1220 ; 39 Can. Crim- 
Cas. 329.— CAN. 

3556 11* .1 — R. v. 

Jackson. [1924] 1 W. W. R. 847; 
41 Can. Crim. Cas. 416.— CAN. 


3556 Ui. .] — R. t>. 

Brandelina, [1927] 1. W. W. R. 832 ; 
47 Can. Grim. Cas. 106; 38 B. 0. R. 
87.— CAN. 


PART IX. SECT. 9, SUB-SECT. 8.— M. 

■y. Whether appeal lies — Criminal 
proceedings. ] — No appeal lies to the Ct. 
of Appeal from an order made by a 
judge of the King’s Bench on an appli- 
cation for certiorari, with respect to a 
conviction under the Criminal Code. — 
Re Nagy, Nagy v. Gall (Saak.), [1920] 
3 W. W. R. 759 ; 46 Can. Crim. Cas. 
333.— CAN. 

PART IX. SECT. 9, SUB-SECT. 3.— N- 

dl. .1 — He Higginbotham* 

(1932) 4 M. P. R. 140.— CAN. 

PART X. SECT. 8, SUB-SECT. 1. 

8674 III. .1 — The defences 

of laches Sc estoppel cannot avail 
against the A.-G. alleging that a oorpn. 
is acting ultra vires. — A.-G. v. Gkeling 
Harbor Trust Combs., [1933] V. L. R. 
244.— AUS. 

. **• Cannot sue in official name on 
behalf of himself personally.}— A.-Q. 
for Ontario v. Russell <1921), 64 
D. L. R. 59 ; 49 O. L. R. 1 03.— CAN. 
_ ta. Right to issue summons under 
Customs Ads — No prosecution instituted 


by Minister, Department of Stale . or 
authorised person .] — A district Justice 
raised a preliminary objection to the 
hearing ot a summons charging an 
offence under Customs Acts, viz. that 
the complainant was the A.-G., the 
district justice being of opinion that 
under Customs & Inland Revenue Act, 
1879, s. 11, an officer of the customs & 
excise must be the complainant : — 
Held : the objection was unsustain- 
able as Criminal Justice Administra- 
tion Act, 1924, s. 9 (2), authorised the 
A.-G. to prosecute in any ct.of summary 
jurisdiction in ail cases in which a 
prosecution is not instituted by a 
Minister, Dept, of State, or authorised 
person. — A.-G. v. Healy, [1928] I. R. 
460.— IR. 

ad. Right to represent Stale — Action to 
restrain ultra vires Commonwealth Act.) 
The Commonwealth Govt, established 
a clothing factory in Melbourne for the 
purpose of making naval & military 
uniforms for the defence forces & 
uniforms for postal employees. In 
time of peace, the operations of the 
factory included the supply of uniforms 
for other departments of the Common- 
wealth Sc also for State officers & tor 
employees in various public utilities & 
institutions in the State Sc tor some 
private persons. The Governor-General 
deemed such peace time operations of 
the factory necessary for the efficient 
defence of the Commonwealth inas- 
much as the maintenance intact of the 
trained complement of the factory 
would assist it in meeting war time 
demands. In an action by the 
A.-G. for Victoria, ex relatione , for a 
declaration that such operation of the 
factory was ultra vires the Common- 
wealth, Sc for an injunction ; — Held : 
the A.-G. of a State has a sufficient title 
to invoke a provision of the Constitu- 
tion for the purpose of challenging the 
validity of Commonwealth legislation 
whloh extends to. Sc operates within, 
the State whose interests he represents. 
Sc that the action was properly brought 
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in tho namo of the State A.-G. — A.-G. 
for Victoria v. Commonwealth 
(1935), 52 O. L. R. 533 ; 9 A. L. J. 76 ; 
41 Argus L. R. 246.— AUS. 


PART X. SECT. 3, SUB-SECT. 2. 

3681 I. General rule. J — The A.-G. is 
exclusively the legal representative of 
the public Sc the rights of the public, 
whether for the purpose of bringing an 
action to assert those rights, or of 
defending an aetlon. in which the 
rights of the publio are assailed. — 
Moore v. A. G., [1930] I. R. 471.— 
IR. 

3683 11. .}— Scnible: a bill 

to remove a fixed bridge across a navig- 
able river as impeding navigation. Sc 
to erect instead a drawbridge, as 

S rovJded for by statute, should be by 
le A.-G., where the statute was 
passed for the general benefit of the 
public. — C ull v. Grand Trunk Ry. 
Co. (1864), 10 Gr. 491.— CAN. 

8683 ill. .] — The Crown, as 

parens patriot, represents the Interests 
of His Majesty’s subjects. Sc the A.-G. 
for a province, acting as the officer 
of the Crown, is empowered to go before 
the cts. to prevent the violation of the 
rights of the publio of that province, 
even if the perpetrator of the deeds 
complained of be a creature of the 
federal authority. In other words, 
the A.-G. of a province has not only 
the right, but the duty, to suppress the 
civil offences committed within the 
limits of the province. — People's 
Holding Co., Ltd. v. A.-G. of Quebec, 
[1931] 8. 0. B. 452 ; 4 D. L. R. 317.— 
CAN. 

PART X. SECT. 4. 
sb. Questions raised as to jurisdiction 
of Provincial Court— Or right of 
Provincial Attorney-General to intervene 
— Notice to Attorney-General before 
appeal heard.} — Valois v. Boucher- 
& [1928] 1 D. L. R. 348.— CAN. 




Catos 3706 — 87M. English and Empire Digest Supplement. 


8705. After this case add : — 

Forfeiture of funds of alien — Construction 

of Treaty of Peace Order.] — Sss Auras, No. 
49c, ante* 

8708. Add. Annotation : — Refd. R. v. Oopesb&ke, 
Ex p . Wilkinson, [1927] 1 K. B. 468. 

8715. Add. Annotation : — Refd. Salisbury & Ford- 
ingbridge District Drainage Board v. Southern 
Tanning Oo. (1920), Ltd., [1927] 2 K. B. 
666 . 

8718. Add. Annotation : — Refd. Hardie & Lane v. 
Ohiltem (1927), 96 L. J. K. B. 773. 

8719. Add. Annotation: — Apld. Hurley v. Stepney 
B. O. (1923), 67 Sol. Jo. 767. 

8780. Add. Annotations: — Consd. Salisbury A 
Fordingbridge District Drainage Board v. 
Southern Tanning Oo. (1920), Ltd., [19271 2 
K. B. 666 1 A.-G. v. Sharp (1930), 99 L. J. Oh. 
441, 0. A. 

3722a. Proceedings to restrain borough council 


from redudng wages of employees.]-— In an 
action by three members of a borough 
council for a declaration that a resolution of 
the council reducing the wasps of the council’s 
employees was ultra vires Ac invalid, on the 
ground that the resolution was not passed 
% a two-thirds majority in accordance with 
the council’s bye-laws s — Held : the A.-G. 
must be a party to the action. — Hublhy v. 
Stepney Borough Council (1928), 67 Sol. 
Jo. 767. 

8733. Add. Annotations : — Refd. Be Letters Patent 
No. 139,207, Be Oarbonit Akt., [1924] 2 Ch. 
68 ; R. v. Copestake, Ex p. Wilkinson (19269, 
96 L. J. K. B. 66. 

3736. Add. Annotation : — As to (1) Refd. Be Letters 
Patent No. 139,207, Be Oarbonit Akt., [1924] 
2 Ch. 63. 

8786. After this case add : — 

Under Legitimacy Act, 1926 (c. 60).] — See 
Bastardy, No. 130g, ante. 


PART X. SECT. 6. 


8723 1. Effect - of fiat — On amount 
recoverable.) — An award for a sum in 
excess of that named in the A.-G.’s 
Cat : — Held : void, even though A.-G.’s 
consent Was afterward* obtained. — 
Beach e. Hydro-Electric Power 
Commission or Ontario, [1025] 4 
D. L. R. 5J8 ; affg., [19341 4 D. L. R. 
005 ; 66 O. L. R. 85. — CAN. 


• |. To maintain set-off or 

counterclaim .] — Held : to allow a 
counterclaim or set-oil the ot. must &b 
a condition precedent be vested with 
the jurisdiction of hearing both the 
action 8c the counterclaim or set-off, 8c 
that this ot. has no jurisdiction to hear 
the counterclaim until a flat has been 
given to hear the same. — R. v. Cos* 
grave Export Brewing Co., Ltd., R. 
v. John Labatt, Ltd., [1938] Exoh. 


C. R. 108.— CAN. 

s il. To action by. ratepayer — 

Representative action .] — Loggie v. 
Chatham Municipality (N. B.), [1928] 
3 D. L. R. 583.— CAN. 

s Hi. — To prosecution for falsify- 
ing pedigree — whether applicable to 
pedigrees of animals .] — The offences 
contemplated by Criminal Code, s. 697, 
which require the oonsent of the 
A. G. before certain prosecutions are 
commenced, are those oreated by s. 419 
thereof, 8c the pedigree referred to 
therein is one whioh is of importance 
in determining the title to property. 
Such oonsent is not neoessary to a 
prosecution under Live Stock Pedigree 
Act, R. S. O. 1937, o. 121, s. 17, with 
respect to a false or fraudulent state- 
ment of the pedigree of an animal. — 
R. v. Davenport (Alta.), [1928] 3 


D. L. R. 852 ; J1928J 1 W. W. R. 876 • 
50 Can. Grim. das. 40. — CAN. 


PART X. SECT. 6. 

b i. Attorney-General repre- 

sented by salaried officer .1 — Where costs 
are awarded the A.-G. in litigation in 
which he was represented by a barrister 
who is a salaried officer of the A.-G.'b 
department 8c who has no agreement 
with the A.-G. that he is to have costs 
in addition to his salary, 8c there is no 
statute which enables him to recover 
on his own account, the costs whioh 
the A.-G. is entitled to tax are limited 
to disbursements. — Brandon City v. 
Manitoba Municipal Oomr. Sc A.-G. 
for Manitoba (No. 2), [1932] 1 
W. W. R. 41 ; 1 D. L. R. 478 ; 40 
Man. L. R. 100.— CAN. 
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Vol. XVIL Oases 48-848. 


CUSTOM AND USAGES. 


Part I.— 

48. Add. Annotation : — R«(d. The Harkaway, 
[1928] P. 199. 

68. Add, Annotation : — Reid. Busby v . Avgherino , 
[1927] 2 Oh. S3. 

74. Add. Annotations : — Consd. China Navigation 
Oo. v . A.-G. (1932), 48 T. L. R. 375. Reid. 
Glamorgan County Council v. Glasbrook, 
[1924] 1 K. B. 879. 

75. Add. Annotation : — Refd. Busby v. Avgherino, 

[1928] A. C. 290. 

77. Add. Annotation : — Consd. Busby v. Avg- 
herino, [1928] A. C. 290. 

164. Add. Annotation : — Refd. Moser v. Ambleside 
U. D. C. (1925), 89 J. P. 118. 


Custom. 

166. Add. Annotation : — Reid. Liddle v. North 
Biding of Yorkshire County Council, [1934] 

2 E. B. 101. 

187. Add. Annotation : — Consd. Newcastle-under- 
Lyme Borough Council v. Wolstanton, Ltd. 
& Duchy of Lancaster, [1939] 3 All E. R. 
597. 

202. Add. Annotation: — As to (1) Consd. Elof 
Hansson Agency, Ltd. v. Victoria Motor 
Haulage Co., Ltd. (1938), 64 T. L. R. 606. 

244. Add. Annotations : — Refd. Be Simeon, [1937] 

3 All E. R. 149 ; Paine & Oo. v. St. Neots 
Gas & Coke Co., [1939] 3 All E. R. 812. 

245. Add. Annotation: — Reid. Nicholls v. Ely 
Beet Sugar Factory, Ltd., [1930] Oh. 343. 


Part II. — Usages Generally. 


08. Add. Annotation : — Refd. Sagar v. Ridehalgh 
& Son, Ltd., [1931] 1 Oh. 310. 

304. Add. Annotations : — Refd* Layton v. General 
Steam Navigation Co. (1923), 130 L. T. 662 ; 
Lake v. Simmons (1920), 96 L. J. K. B. 580. 

838. Add. Annotation : — Refd. Madras Official 
Assignee v. Mercantile Bank of India, Ltd., 
[1935] A. 0. 63. 

859. Add. Annotation: — As to (7) Apprvd. Sagar 
v. Ridehalgh & Son, Ltd., [1931] 1 Ch. 310. 

390. Add. Annotation: — Reid. A.-G. v. Goddard 
(1929), 98 L. J. K. B. 743. 

434. Add. Annotation : — Refd. Schiller v. Petersen 
(1924), 130 L. T. 810. 

462. Add. Annotation : — Refd. Elder, Dempster v 
Paterson, Zochonis, Griffiths Lewis Steam 
Navigation Co. v. Paterson, Zochonis, [1924] 
A. C. 522. 

492a. Add. Annotation : — Consd. Smith, Hogg v. 
Bamberger, [1929] 1 K. B. 150. 

497. Add. Annotation : — Refd. Scriven v . Schmoll 
Fils Insce. (1924), 40 T. L. R. 077. 


501. Add. Annotation : — Refd. Reded Akt. Aeolus 
v. Hillas (1925), 134 L. T. 184. 

500. Add. Annotation : — Refd. Reardon Smith 
•Lines, Ltd. v. Black Sea & Baltic General 
Insurance Co., Ltd., [1938] 2 All E. R. 700. 

510. Add. Annotation : — Refd. United States Ship- 
ping Board v . Strick, [1926] A. C. 646. 

537. Add. Annotations : — Consd. Smith, Hogg v. 
Bamberger, [1929] 1 K. B. 150. Refd. Rederi 
Akt. Aeolus v. Hillas (1925), 134 L. T. 184. 

543. Add. Citation : — affg. S. C. sub nom. The 
Turid, [1921] P. 140, C. A. 

Add. Annotations: — Folld. Hillas v. Rederi 
Akt. Aeolus (1920), 43 T. L. R. 07. Consd. 
Dampsselskab Svendborg v. L. M. & 8. Ry. 
Co. (1929), 141 L.T.521 > Smith, Hogg & Co. 
v. Bamberger & Sons, [1929] 1 K. B. 150. 
Refd. The Rensfjell, The Ornesfjell, The Upp- 
land, The Fritioff, The Svein Jari (1924), 
131 L. T. 704 ; Akt. D&mpskibs Steinstad 
v. Pearson (1927), 137 L. T. 538 ; Dalgliesh 
Steam Shipping Co. v. Williamson & Son, Ltd. 
(1936), 79 Sol. Jo. 453. 


PART I. SECT. 5, SUB-SECT. 1, — A. 

50 !▼. Not essential to validity of 
custom .) — The English common law 
rule of immemorial user Is not required 
to establish a custom in India. It is 
sufficient if the ct. is satisfied of Its 
reasonableness, certainty. Sc existence 
for a sufficiently iobg time to bare 
become the customary law of the par- 
ticular locality, the user being neither 
permissive nor fraudulent. — Pbannath 
Kundu «. Emperor (1929), L L. R. 61 
OaJc. 636. — DID. 

57 L Tims of legal memory .}— The 
legal recognition of a custom in British 
India depends upon its antiquity, cer- 
tainty Sc uniformity. As to antiquity 
or the period of legal memory/’ a 
British et. need not extend its inquiries 
beyond Its own establishment. More- 
over a aeries at legal detritions confirm- 


5 Ran. 4*8.— UVD. 


PART I. SECT. 9, BUB-SECT. 1. 

p 1, Itiwaj-i-am — Unsupported 

by instances.}— A ritoaj-i-am Is admis- 
sible in evidence to prove the facts 
entered thereon, subject to rebuttal, 
A that the statements therein may be 
accepted, even if unsupported by 
instances. Manuals of customary law, 
in accordance with rUcaj-i-am, Issued 
by authority for each district, stand on 
much the same footing as the rtxoaj* 
i-am itself as evidenoe of custom. — 
Varshno Dim v. Rambshrj (19*8), 
L. R. 66 Ind. App. 407.— IND. 

sb. Question of fact .] — The question 
of the existence of a custom is sub- 
stantially a question of fact. — R am 
8aran Das v. Pbabxt Lax. (1990), 
I. b. R. 53'AIL 508.— IND. 

PART II. BECT. 8, BUB-SECT. 1.— A. 

80S fit .] — The q u es tion 

whether a trade custom or usage edit* 
Is one at fact. Sb dear Sc c on v in cing 


testimony Is required to prove Its 
existence ; It must be shown that 
the custom or usage relied on is oort&ln 
A reasonable. A so universally 
recognised that everyone engaged in 
the trade knows, or should know, of It. 
— Yeatbs v. Barrett (Bask). J1927] 
8 D. L. R. 812 ; [19271 3 W. W. R. 
986.— CAN. 

PART II. BECT. 3, SUB-SECT. 2. 

340 tv. .1 — Yeates v. Barrett. 

No. 303 vii, ante.— CAN. 

PART II. SECT. 8, BUB-SECT. 3. 

850 il. .]— Ybates v. Barrett, 

No. 803 vli, ante. — CAN. 

PART II. SECT. 5, SUB-SECT. 2.— 

B. (a). 

472 il. ,] — Holmes, Wilson a 

00. , Dtp, v. Bata Knurro Da (1987), 

1. D. R. 64 Oalo. 649.— DID. 
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644. Add, Annotation: — Refd. Smith, Hogg v. 
Bamberger (1028), 07 L. J. K. B. 458. 

544a. .] — Pltfg., shipowners* chartered a 

steamer to defts. to carry a cargo of timber 
from the Baltic to Hull. The charter- 
party contained a clause as follows : “ Cargo 
to be loaded A discharged with customary 
steamship dispatch according to the custom 
of the respective ports. The cargo to be 
brought to & taken from alongside the 
steamer at charterer's risk & expense as 
customary." The steamer discharged the 
cargo at Hull in due course, but disputes 
arose between pltfs. & defts. as to the division 
of the cost of discharging the cargo. Pltfs. 
brought an action to recover a Bum which they 
had paid in effecting the discharge which they 
said should have been paid by defts. Defts. 
refused to pay on the ground that by the 
custom of the port of Hull the expense in 
question should be borne by the shipowners : 
—■Held : the custom relied on by defts. 
was inconsistent with the language of the 
charterparty & was not admissible in order 


to decide upon whom the expense in question 
should rest. — Rederi Akt. Acolus v. Hildas 
& Co., I/td. (1926), 96 L. J. K. B. 186; 186 
L. T. 385 ; sub nom. Hildas (W. N.) A Co., 
Ltd. v. Rederi Akt. Acolus, 43 T. L. R. 67 ; 
32 Com. Cas. 69 ; 17 Asp. M. L. C. 193, H. L. 


Annotation* .—Could. Smith. Hogg A Co.v. Bamberger A Sons. 
[1029] 1 K. B. 150. Reid. Dampseelskab Svendborg v. 
Loudon Midland A Scottish By. Co. H929). 141 L. T. 521 ; 
Dalgliesh Steam Shipping Co. v. Williamson A Son, Ltd. 
(1925), 79 Sol. Jo. 453. 


545. Add. Annotations : — Refd. Rederi Akt. Acolus 
v. Hillas (1925), 134 L. T. 184; Reardon 
Smith Line, Ltd. v. Black Sea A Baltic 
General Insurance Co., [1938] 2 All E. R. 
706. 


546. Add. Annotation : — Consd. Rederi Akt. Acolus 
v. Hillas (1925), 42 T. L. R. 69. 

587. Citations :— For "9 App. Cas. 508," read 
14 8 App. Cas. 608." 

588. Add. Annotations : — Refd. Smith, Hogg v. 
Bamberger (1928), 97 L. J. K. B. 468; 
Dampseelskab Svendborg v. L. M. & S. Ry. 
Co. (1929), 141 L. T. 521. 


Part III. — Particular Usages. 


602. Add. Annotation : — Refd. Sagar v. Ridehalgh 
(H.) & Son, Ltd., [1930] 2 01>, 117. 

616. Add. Annotation : — Refd. United States Ship- 
ping Board v. Strick, [1920] A. C. 645. 

625. Add. Annotations : — Consd. Michalinos v. 
Drefus (1924), 131 L. T. 177 ; Bunge y 


Born Co. v. Brigbtman, T1925] A. O. 799. 
Refd. Brightman v. Bunge y Bom, [1924] 
2 K. B. 619 ; Matheos S.S. v. Dreyfus, 
[1925] A. 0. 654. 

629a. Arbitration — Whether damages assessed once 
& for all.] — By a contract under the rules of 


PART III. SCOT. 1, SUB-SECT. 8. 
m. Contract of grain grower with 
wheat pool — Failure to deliver — Reme- 
dies .1 — Tho refusal of a member of the 
Manitoba Wheat Pool to deliver his 
grain to the Pool constitutes a breach 
of hie contract with the Pool. In view 
of the nature of the Pool A the terms of 
the contraot, the Pool's appropriate 
remedy Is by way of injunction A decree 
for specific performance. — Manitoba 
Wheat Pool v. Traoey, [1931] 1 
W. W. n. 745 ; 2 D. L. R. 805 ; 39 
Man. L. R. 385. — CAN. 

•b. What amounts to .) — 

In an action against a farmer for 
breach of tho Wheat Pool contract, 
under whioh he agreed to deliver to 
the Pool all tho wheat produced, or 
acquired by him during a certain year, 
exoept suoh as he might retain for his 
own food, soed, etc., the Pool makes 
out a primA facie case when it shows 
that he had in that year a very large 
quantity ol wheat in his possession A 
that he delivered only a very small part 
of it to the Pool. — Saskatchewan Co- 
operative Wheat Producers, Ltd. 
v. LUotuk. 11931] 2 W. W. R. 51 ; 2 
D. L. R. 981.— CAN. 

so. Grain broker — Authority to close 
transactions — Margin running out .] — 
Pltf., who had been carrying wheat on 
margin with deft, brokers had been 
sold out by them had on tho oooaaion 
of his first transaction with them signed 
a printed buying order whioh providod 
that : " It is further understood A 
agreed that on all marginal business 
tho right is reserved to close the trans- 
actions when margins are running out 
without further notice,** A on subse- 

S uent oooaslons during tho course of 
lie transactions sale A purchase 
aooounta A confirmations of orders, all 
of whioh oontalned said words, were 
sent to him by the brokers : — Held : 
the question whether the customer 


must be taken to have assented to this 
condition being a term of his contract 
with the brokers was one of fact, & 
under the circumstances, it should be 
found that he had so assented. — 
Patterhon v. Branson Brown A Co., 
Ltd., 11930] 2 W. W. R. 236 ; 4 

D. L. R. 222 ; 43 B. O. R. 26.— CAN. 

■f. Bankruptcy — Priority of 

customers.] — Re Kkrn Aoencies, Ltd. 
(No. 4), [1932] 1 W. W. R. 060.— CAN. 

sk. Action for balance due — 

Speculation in futures .] — Grain brokers 
who know that their olient is speculat- 
ing in futures cannot recover the 
balance due when they sell at a loss. — 
Richardson (James) & Sons, Ltd. v. 
Gilbertson (1917), 39 O. L. R. 423. — 
CAN. 

•1. Action by client for negli- 

gence.] — Turner v. Alberta Pacific 
Grain Co., Ltd., 11938] 1 W. W. R. 
97 ; 1 D. L. R. 277 ; 69 Can. C. C. 
258 ; 7 F. L. J. (Can.) 258.— CAN. 

sq. Certificate of membership of grain 
exchange — Lien of other members .] — 
A bye-law of a grain exchange pro- 
viding that certificates of memberships 
in the exohange shall be subject to a 
lien with respect to the claims of other 
members arising out of contracts made 
on the exohange held valid. — Newton 
t». White, 119301 2 W. W. R. 1 ; 3 
D. L. R. 930 : 11 C. B. R. 348 ; affd. t 
(19311 1 W. to. R. 836 ; 2 D. L. R. 
733 ; 39 Man. L. R. 455 ; 12 C. B. R. 
332.— CAN. 

st. .] — Newton A Co. ». 

WOLVIN, 11930] 2 W. W. R. 194 ; 4 
D. L. R. 1028 ; 11 C. B. R. 414 ; on 
appeal , 11931) 1 W. W. R. 65; 2 
D/lT R. 337 ; 89 Man. L. R. 285.— 

•v* Buying com on -margin — Rules of 
Chicago Board of Trade — Whether 
binding on huger.) — Where a person who 
had previous experience in the buying 
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A selling of grain on the exchanges gave 
an order to brokers in Regina to buy 
on margin com for future delivery A 
expected that they would buy it 
through their Winnipeg agents who in 
turn would buy it through their 
agents on the Chicago Board of Trade, 
& this course was in fact followed : — 
Held : he was bound by the rules A 
regulations of said exchange governing 
the carrying out of suoh contracts. — 
Re Galloway A Cleary, Gibson v. 
Canada Permanent Trust Co., 11935] 
2 W. W. R. 385.— CAN. 


biMu 


Canada Grain Act , 1930 — Lia- 

of surety under dealer's bond .] — 

Pltf., who bad an unpaid judgment 
against a licensed grain dealer for the 
price of grain bought from him. sued 
doft. co. on the bond executed by it. 
The conditions of the bond were (inter 
alia) that the dealer should account A 
pay over to ad) persons entitled thereto 
the full purchase price of the grain 
bought by it A “ unreservedly comply 
with all the enactments A require- 
ments of the Canada Grain Act, A 
any Order in Council. A any or all 
rules A regulations of the Board of 
Grain Comrs. for Canada." In dealing 
with pltf., the deal being one which 
an unlicensed person Is prohibited 
from making, said licensed* dealer 
used Form 8 but with some un- 
authorised alterations : — Held : non- 
compliance by the dealer with pro- 
visions of the Act or of the regulations 
of the Board, suoh as that contained 
in sect. 151, could not relieve it or its 
surety, nor could the surety escape 
liability even if the dealer's contract 
with pltf. was one whioh any un- 
licensed grain dealer or buyer could 
make. — McLeod v. Canadian In- 
demnity Oo., (19361 3 W. W. R. 
586; 6 F. L. J. (Can.) 228; reesd ., 
(1937) 2 W. W. R. 266 ; 3D.L. R. 
72 ; 7 F. L J. (Can.) 85.— OAN. 


VoL ZVIL — Custom and Usages. Cases 689a— 685b. 


the London Com Trade Assocn. reaps, agreed 
to purchase from applte. a parcel of Chinese 
white peas. The contract contained a 
clause providing that “ all disputes from 
time to time arising out of this contract 
shall be referred to arbn.” Upon tender the 
buyers complained that the peas were not 
according to contract, & the question whether 
they were entitled to reject the shipment was 
referred to arbn. The award was in the 
buyers* favour. The buyers then put for- 
ward a claim for £187 10s. damages, the 
difference between the contract price of the 
peas & the price which they had had to pay 
in the market to replace them. This further 
claim was also referred to arbn. The sellers 
took the point before the arbitrators that the 
first award was final & binding between the 
parties, as to all disputes arising under the 
contract, & that the buyers were barred from 
putting forward any further claim. The 
arbitrators, being unable to agree, appointed 
an umpire, who decided against the sellers* 
contention. On appeal by the sellers to the 
Appeal Committee of the London Com Trade 
Assocn. the award of the umpire was upheld, 
on the ground that there was a custom of the 
trade in respect of such contracts that a 
buyer who claimed to reject goods when 
tendered was entitled in the first instance to 
arbitrate the question of his right to reject, 
& then, in another arbn., to put forward a 
claim for damages for breach of contract. 
The Committee stated their award in the 
form of a special case: — Held: (1) the 
award must be upheld because, even if there 
was only one cause of action, the parties to a 
contract under the rules of the London Com 
Trade Assocn. must be taken to have agreed 
to carry out the arbn. of disputes according 
to the custom of the trade, which provided 
for the settlement of disputes in stages, & 
excluded the application of the rule of law 
that all relief to which a party might be 
entitled under one cause of action should be 
claimed in one proceeding ; & that the cus- 
tom, which was not illegal & was obviously a 
very convenient one, was binding on the 
parties ; (2) the first award was not equiva- 
lent to a judgment in an action for damages, 
but was merely a decision that the tender of 
the peas was not a fulfilment of the contract ; 
at the time of the first award the sellers were 
not in breach of their contract, because they 
might put themselves right by making 
another tender which was a proper one ; & 
until there was a breach the buyers had no 
cause of action for damages. On these 
grounds, also, the award must be upheld. — 
Smith (E. E. & Brian) (1928), Ltd. v. 
Wheatsheaf Mills, Ltd., [1939] 2 K. B. 
302; [1939] 2 All E. B. 251 ; 108 L. J. K. B. 
002 ; 160 L. T. 389 ; 65 T. L. R. 599 ; 83 
Sol. Jo. 456 ; 44 Com. Cas. 210. 

635m. Lancashire — Weaving trade — Deduction for 
bad work In estimating value of work to be 
paid for.] — Pltf. was a weaver in defte.' em- 
ployment & his wages were calculated on the 
amount & kind of cloth woven in each week • 
in accordance with a uniform list of prices 
agreed between the employers' & workmen's 
unions. According to the list of prices, pltf. 
became entitled for the week ending Aug. 1, 
1928, after agreed deductions, to a sum of 
£2 5s. 0 Jd., but defte. only paid him 
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£2 4s. OJd., claiming the right to deduct Is. 
in respect of three yards of cloth woven with 
a fault rendering them unmerchantable. 
The evidence showed that it had been the 
practice of the mill for many years to make 
deductions for work not done with reasonable 
care & skill, the deductions not exceeding in 
amount the loss sustained by the employers 
& often not being exacted. A similar usage 
existed in the bulk of the mills carrying on 
the Lancashire weaving trade, though some 
of the mill owners were trying to do without 
deductions : — Held : the established practice 
in defts.' mill resulted in the incorporation 
in the contract of employment of pltf. as of 
all other weavers employed at the mill of a 
term enabling the employers to make a 
deduction, not exceeding the actual or 
estimated loss occasioned, from the specific 
sum payable for each piece of cloth woven, 
if the workman did not exercise reasonable 
care & skill in weaving the cloth. 

A usage in the Lancashire weaving mills 
allowing an employer to make at his discretion 
deductions from wages for bad work, not 
exceeding a certain defined limit, is neither 
unreasonable nor uncertain ; & the fact that 
it at present exists at about 85 per cent, only 
of the mills does not prevent it from being a 
good legal usage on the ground of want of 
universality {per Our. ).*--*S agar v. Ridb- 
halgh (H.) & Son, Ltd., [1931] 1 Oh. 310 ; 
100 L. J. Oh. 220 ; 144 L. T. 480 ; 96 J. P. 
42 ; 47 T. L. R. 189 ; 29 L. G. R. 421, O. A. 

685b. Gamble In futures — Whether gaming con- 
tract.] — Pltfs. were cotton merchants who 
( inter alia) transacted business in the cotton 
market on behalf of members of the public 
who wished to gamble in cotton futures. 
Only members of the Liverpool Cotton 
Association are permitted to buy & sell cotton 
futures on the Liverpool market, & by the 
regulations of the assocn. pltfs., who were 
members, when buying on behalf of a cus- 
tomer, were required to enter into a contract 
with a selling member of the assocn., binding 
themselves on the terms of a printed contract 
which they were obliged to use. Pltfs. 
then filled in another printed form, under 
which in form they sold to the customer at 
the same price at which they had bought 
with, in addition, an amount for brokerage. 
A duplicate of this sale note, in the form 
of a bought note from the customer to pltfs., 
was sent to the customer at the same time 
for signature & return. Deft, requested 
pltfs. to deal in cotton futures on his Dehalf , 
& pltfs. duly carried out the transactions 
set out above. In an action to recover sums 
owing in respect of certain transactions 
deft, contended that as there was a contract 

* made by pltfs. directly with deft, of purchase 
& sale as principals & as there was an express 
understanding that there should be no 
question of deliveries on either side, but only 
an eventual payment of differences, the claim 
was one in respect of gaming & wagering 
contracts & was therefore unenforceable at 
law : — Held : (1 ) the true relationship between 
the parties was that of principal & broker, & 
there was no gaming or wagering contract 
between them ; (2) pltfs. were entitled to 
recover the sums claimed. — Woodward v. 
Wolfe, [1930] 3 All E. R. 529; 155 L. T. 
019 ; 53 T. L. R. 87 ; 80 Sol. Jo. 970. 



Omm 888— 740*. English ax id Eimu Digest Supplement, 


636. Add. Annotation : — Reid. Lake v. Simmons 
(1026), 0$ L. J. K. B. 686. 

643. Add. Annotation: — Refd. Kimber Coal Co. 
v. Stone & Rolfe, [1026] A. 0. 414. 

646. Add. Annotations : — Apld. Hart v. Rivera&ale 
Mill Co. (1027), 06 L. J. K. B. 601. Folld. 
Sagar v. Bidehalgh A Son, Ltd., [1081] 1 
Oh. 810. Coiisd. Pratt v. Cook Son A Co. 
(St. Paulas), Ltd., [1038] 2 K. B. 61. 

700. Add. Annotations : — Dlstd. Mikkelsen v. Arcos 
(1026), 42 T. L. R. 3. Consd. Angfartygs 
A/B Half dan v. Price A Pierce, Ltd., [1030] 
3 All E. R. 672. 

708a. Usage as to arbitration.T— Plfcfs. sold to 
defts. a quantity of paraffin wa? under a 
contract providing, ‘’any dispute arising 
under this contract to be settled by 
arbitrators in London in the usual way. * 
A claim was made by defts. against pltfs., 
A the arbitrators, being unable to agree, 
appointed an umpire by a document headed, 
“ the use of this form constitutes a sub- 
mission to the rules of the assocn.,” i.e. the 
London Oil A Tallow Trades Assocn. The 
umpire awarded that defts.’ claim failed A 
that they were to pay the costs of the 
arbitration. The rules of the assocn. pro- 
vided for an appeal to an appeal committee, 
A defts. claimed a right of appeal. Pltfs. 
thereupon brought an action against defts. 
to recover the costs of the arbn., A the evi- 
dence was that in the trade *n paraffin wax 
the usual way of settling a dispute by arbn. 
was to appoint arbitrators who could appoint 
an umpire whose decision would be final : — 
, Held : the heading did not apply A the umpire 
was really appointed in pursuance of the 


original agreement as to arbn. A not under 
the rules of the assocn., A pltfs. were entitled 
to recover. — Palmer A Co., Ltd. v. Pilot 
Trading Co., Ltd. (1020), 46 T. L. R. 214. 

710. Add. Annotations .'—Refd. Toumier v. National 
Provincial A Union Bank at England, [1024] 
1 K. B. 461 s Hirji Mulji v . Cheong Yue S.S. 
Co., [1026] A. 0.407 ; The Varing, [1031] P. 70. 

712. Add. Annotation : — Refd. Williams v. Manis- 
salian Fibres (1923), 29 Com. Gas. 42. 

729a. Carriage of wool.] — The oontraot of 
carriage customary in the trade for the 
carriage of wool from import ship in London 
to Bradford via Ooole is one by which the 
oarrier imdertakes to deliver the wool in 
a good condition as he receives it, the act 
of God A the King’s enemies excepted. — 
Branch, Fenwick A Oo. v. Mannheim 
Insurances Co. (1906), 10 Com. Oas. 242. 

734a. Metal trade — Rules of London Metal 

Exchange — Clerk prohibited from dealing as 
principal.] — The fact that the rules of the 
London Metal Exchange prohibit a clerk to 

* a member from participating in dealings on 

* the Exchange as a principal does not make the 

* contracts void as being against public policy. 
— Barnett v. Banker (1025), 41 T. L. R. 
660; 69 Sol. Jo. 824. 

740a. Practice of conveyancers.] — A rule of con- 
veyancing law generally; recognised A acted 
upon by conveyancers for a number of years 
ought not to be set aside, even though 
originally incorrect A unsupported by any 
judicial decision. — Re Rosher, Rosher v. 
Rosher (1884), 26 Oh. D. 801 ; 63 L. J. Oh. 
722 ; 61 L. T. 786 ; 32 W. R. 821. 


PART III. BE0T. i, SUB-SECT. 12. 

Hi Allowance by broker to buyer for 
shrinkage .) — In an action by a shipper 
of Australian oranges against a com- 
mission broker for an accounting : — 
Held : the evidence established a trade 
custom or usage that must be taken to 
have been incorporated into the con- 
traot between the parties, pursuant to 
which the broker was entitled to charge 
back to th e shipner any allowance 
made by the broker to the wholesalers, 
to whom the broker sold the oranges, 
tor “ shrinkage,'' where the oranges 


sold were in bad condition A the com- 
plaint was " registered ” by the whole* 
saler Immediately upon delivery or 
within two or three days thereafter 
A the exact amount of the claim was 
afterwards reported to the broker for 
adjustment within a time which was 
reasonable under the circumstances of 
each particular transaction. The con- 
tention was not agreed with that the 
wholesaler was not obliged under the 
custom to make his complaint until 
after the retailer was heard from. — 
Piercy Lumber Oo., Ltd. e. Oppen- 


h rimer Bros. A Wood, Ltd., [1933] 
3W.W.R. 300. — GAN. 


PART IIL SECT. 1, SUB-SECT. 83. 

sd. Rice market — Postponement of 
milling from day to day .\ — In an action 
for the sale of rloe a light was claimed 
to postpone the milling A delivery 
from day to day under an usage of 
the Rangoon rice market : — Held : the 
evidence did not establish the alleged 
usage. — Steed Bros. A Co., Ltd. v. 
TOKEBSBB MOODJBE (1932), I* L. R. 
10 Ran. 873.— IND. 


DAIRY. 

See Food and Drugs ; Public Health. 
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DAMAGES. 

Part I. — Definitions, Nature and Classification 


1. Add. Annotations : — Apld. Its Golomb A 
Porter A Co.'s Arbitration (1931), 144 L. T. 
583. Consd. Withers v. General Theatre 
Oorpn., Ltd., [1983] 2 K. B. 686. Retd. 
Marbd v. George Edw&rdes (Daly's Theatre) 
(1927), 43 T. L. R. 460 5 Groom v. Crocker, 
[1038] 2 All E. R. 394 ; Gibbons v. West- 
minister Bank, Ltd., [1939] 3 All E. R. 577. 

la. Damages compared with statutory compensa- 
tion.] — Compensation under Cos. Act, 1908 
(p. 69), s. 84, is not, either as to the amount 
recoverable or the mode ol measuring it 
something different from or even greater 
than damages. — Clark v. Urquhart, 
Stracby v. Urquhart, [1930] A. 0. 28 ; 99 
L. J. P. 0. 1 ; 141 L. T. 041, H. L. 

4 . Add. Annotation : — Consd. The Arpad, [1934] 
P.189. 

6. Add. Annotations : — Consd. The Arpad (1934), 
50 T. L. R. 505. Retd. Be Simms, Ex p. 
Trustee, [1934] Oh. 1. 

8. Add. Annotations : — Consd. The Ba&ra (1933), 
49 T. L. R. 654. Retd. Peyrae v. Wilkinson, 
[1924] 2 K. B. 106. 

9. Add. Annotations : — Consd. Admiralty Comrs. 
v. S.S. Chekiang, [1920] A. 0. 037 ; Admiralty 
Comrs. v. 8.8. Susquehanna, [1920] A. C. 
655. Retd. The Edison, [1932] P. 52 ; The | 


| West Wales, [1982] P. 165 ; Owen So Smith 
(Trading as Nuagin Car Service) v. Reo 
Motors (Britain), Ltd. (1934), 151 L. T. 
274 ; The London Corporation, [1935] P. 70 ; 
Caxton Publishing Co. v. Sutherland Pub- 
lishing Co., [1989] A. O. 178 ; Sunley & 
Co. v . Cunard White Star, Ltd,, [1939] 3 
All E. R. 041. 

12. Add. Annotation Refd. Widnes Foundry 
(1925), Ltd. v. Cellulose Acetate Silk Co., 
[1931] 2 K. B. 398. 

18. Add. Annotation : — Refd. British Industrial 
Plastics, Ltd. v. Ferguson, [1988] 4 All E. R. 
504. 

14. Add. Annotation $ : — Refd. Performing Right 
Society v. Mitchell & Booker, [1924] 1 K. B. 
702 ; Falcon v. Famous Players Film Co. 
(1925), 42 T. L. R. 91. 

15. Add. Annotations: — Consd. Shapiro v. La 
Morta (1923), 130 L. T. 022 ; Worsley & Co. 
v. Cooper, [1939] 1 All E. R. 290. Refd. 
Ormond Engineering Co. v. Knopf (1932), 49 
R. P. C. 034. 

17. Add. Annotation : — Refd. Be Simms, Ex p. 
Trustee, [1934] Oh. 1. 

19/ Add. Annotation: — Consd. Ilford U. D. O. v. 
Beal, [1925] 1 K. B. 671. 


20 . 

21 . 

22 . 

28. 


Part II. — Rules and Principles in Awarding Damages. 


Add. Annotation : — Refd. Nicholls v. Ely Beet 
Sugar Factory, Ltd., [1930] Ch. 343. 

Add. Annotations : — As to (1) Refd. Draper v. 
Trist, [1939] 3 All E. R. 513 ; Gibbons v. 
Westminster Bank, Ltd., [1039] 3 All E. R. 
577. 

Add. Annotations: — Refd. Lloyds Bank v. 
Chartered Bank of India, Australia & China 
(1928), 97 L. J. K. B. 009 ; The Arpad (1934), 
60 T. L. R. 606. 

Add. Annotation : — Refd. Buckland v . R. 
(1933), 102 L. J. K. B. 404. 


20. Add. Annotations : — Consd. The Chekiang, 
[1025] P. 80 ; The Susquehanna, [1926] P. 
196; A.-G. v. Glen line. Ltd., & Liverpool 
& London War Bisks Insoe. Assocn. (1920), 
34 Com. Cas. 309. Refd. The Edison (1932), 
48 T. L. B. 224 5 Be Simms, Ex p. Trustee, 
[1934] Ch. 1 ; The Arpad, [1934] P. 180. 

23. Add. Annotation : — Refd. Liesboach S.S. 
Owners v. Edison S.S. Owners, [1933] A. C. 
449. 

29. Add. Annotations : — Consd. Banco de Portu- 
gal v . Waterlow A Sons, Ltd. (1932), 48 


PART L 

7 !. Nominal damages — Defined .) — 
Nominal damages does not ne c ess a rily 
mean small damages.— M oGkb v. 
Olabsdb, 1W.W.B. 593 ; 38 

B. O. R. 168. — GAN. 

* L — Lumpy Sc UcLbod 

9. Powzu. (Sask5/H922] 3W.W.R. 
991; 70 D. L. R. 659. — GAN. 

PART 11 . SECT. 8. 

97 1 . Application of rule — In tort — 
Property destroyed ov fire.] — When 
damages were recovered tor loss 
through destruction of property by 
fire caused by deft.'* negligence: — * 
Held: the measure of damages was 
not the ooet of replaaing the property 


es it stood at the time of the destruc- 
tion. The ooet of replacing may be 


taken into aooount in arriving at snob 
value. — Stkvsns t>. Abbotsford 
Lumber Oo., [19241 1 D.L/R. 1163 ; 
1 W. W. R. 660 : 33 B. C. R. 299.— 
CAN. 

97 ii. * .1 — Where 

there had been misdirection as to the 
damages, vis. that they should be 
assessed on a re p lacem e nt beds: — 
Held : there should be a new trial.— 
O'Nkil t. Donatio* Coal Oo., [1924] 
1D.L.R. 961 ; 67 N. 8. R. 126.— OAR. 

97 m. Depreciation in 

setting oahte .) — In inaction for damages 
in respect of injury doss to the 
land, the trial judge assessed pltf/s 
damages at 64,500, estimating the 
actual damage which flowed from deft. *s 
wrong-doing at $$,604> ; but, taking 
into aooount deft. *6 whole cour s e of 
conduct Sc patstatooee in tbs wrong 
” e was doing, fixed the total 
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damag es at $4,500 Held : ha vi n g 
reg&rato the evidence Sc to the fact that 
the measure of damages is not the sum 
necessary to restore the property, but 
the depreciation in its selling value, 
the finding of $3,500, for the actual 
damage done, could not be said to be 
dearly wrong. — Paffarp 9. oavotti, 
[1929] 1D.L.R. Ill i 63 O. L. R. 171. 


27 lv. — .] — Where in an 

action for general damages for personal 
injury, apart from the imponderable 
elements, the question of financial 
loss is involved, it is the duty of a 
Jury to make the money situation 
after the injury, as far as possible, 
coincide with what it was before, so 
that the injured party's money pros- 
pects are disturbed to the least possible 
extent. — Shelton v . Vzlbs, (1939) 
N. Z. L. R. 14. — H.X. 



Cases 89— 66a. 
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T. L. B. 404. Retd. Banco de Portugal v. 
Waterlow Sc Bona, Ltd. (1931), 47 T. L. B. 
359 ; Townend v. Aakem Coal Sc Iron Co*, 
[1934] Oh. 463. 

29a. Property destroyed by fire.} — A 

cottage was almost completely destroyed by 
fire caused by a spark emitted from a steam- 
roller which was found to constitute a 
nuisance. In assessing the damages recover- 
able by the owner ox the cottage : — Held : 
the measure of damage was not the fair cost 
of rebuilding the cottage Sc making it as 
good Sc habitable as before the fire, but the 
difference between the money value of the 
owner’s interest before Sc after the fire. — Moss 
v. Christchurch Rural District Council, 
Rogers v. Same, [1925] 2 E. B. 750 ; 95 
L. J. E. B. 81 ; 23 L. G. B. 331. 

30. Add. Annotations : — Reid. York Glass Co. t?. 
Jubb (1926), 134 L. T. 36 ; Harold Wood 
Brick Co. v. Ferris, [1935] 1 E. B. 613. 

32. Add. Annotations : — Held. Steedman v. Frigi- 
daire Corpn., [1932] W. N. 248 ; Spence v. 
Crawford, [1939] 3AUE. R. 271. 

83. Add. Annotation : — Consd. The Arp ad (1934). 
50 T. L. B. 605. 

34. Add. Annotation : — Apprvd. Swift v. Board of 
Trade, [1925] A. C. 520. 

43. Add. Annotation : — Refd. Nicholls v. Ely Beet 
Sugar Factory, Ltd., [1936] Cl.. 343. 

44. Add. Annotation: — Refd. Port of London 
Authority v. Oanvey Island Comrs. (1931), 
101 L. J. Ch. 63. 

49. y4dd. Annotation : — Refd. Lavell Sc Co. v. 
O’Leary, [1933] 2 E. B. 200. 

53. Add. Annotations : — Consd. Admiralty Comrs. 
v. S.S. Chekiang, [1926] A. O. 637 ; Admiralty 
Comrs. v. S.S. Susquehanna, [1926] A. C. 655. 
Refd. The West Wales, [1932] P. 166 ; IAes- 
bosch S.S. Owners v. Edison S.S. Owners, 
[1933] A. C. 449 ; Sunley & Co. v. Cunard 
White Star, Ltd., [1939] 3 All E. R. 641. 

54. Add. Annotations : — Consd. Admiralty Comrs. 
v. S.S. Chekiang, [1926] A. 0. 637 5 The West 
Wales, [1932] P. 165. Refd. Admiralty 


Comrs. v. S.S. Susquehanna, [1926] A. O. 
655 ; The Edison, [1932] P. 52 ; The London 
Corpn., [1935] P. 70; Sunley Sc Co. v. 
Cunard White Star, Ltd., [1939] 3 All E. R. 
641. 

57. Add. Annotation : — Consd. The Chekiang, 
[1925] P. 80. 

58. Add. Annotations : — Refd. Admiralty Comrs. 
v. S.S. Susquehanna, [1926] A. O. 655 ; The 
Edison (1931), 47 T. L. B. 635 ; The Edison 
(1932), 147 L. T. 141. 

59. Add. Annotation : — Refd. Bose v. Ford, [1937] 
3 All E. B. 359. 

61. Add. Annotation : — Refd. Conquer v. Boot, 
[1928] 2 E. B. 336. 

63. Add. Annotations : — Consd. Workington Har- 
bour Sc Dock Board v. Trade Indemnity Co. 
(No. 2), [1937] 3 All E. R. 139 ; Marrinson 
v. Blackburn Borough Council, [1938] 2 
All E. R. 539. Dlstd. Derrick v. Williams, 
[1939] 2 All E. R. 559. Consd. Smith (E. E. 
Sc Brain) (1928), Ltd. v. Wheatsheaf Mills, 

i Ltd., [1939] 2 E. B. 302. Refd. The Eoursk, 
[1924] P 140 ; Debenham v. Perkins (1925), 
133 L. T. 252 ; Conqeur v. Boot, [1928] 2 
K. B. 336 ; Rowntree Sc Sons, Ltd. v. 
Frederick Allen & Sons (Poplar), Ltd. (1935), 
41 Com. Cas. 90 ; Rose v. Ford, [1937] 3 
All E. R. 359 ; British Sc French Trust Corpn. 
v . New Brunswick By. Co., [1937] 4 All E. R. 
516 ; Townsend v. Bishop, [1939] 1 All E. R. 
805. 

64. Add. Annotations : — Refd. Huyton Sc Roby 
Gas Co. v. Liverpool Corpn. (1925), 42 
T. L. R. 116 ; Conquer v.Boot, [1928] 2 E. B. 
336. 

66 a. .] — A firm of contractors agreed to con- 

construct a new Sc enlarged dock. Deft. co. 
gave the dock board a bond in the sum of 
£50,000 to guarantee the performance of the 
contract. The contractors defaulted. Sc the 
dock board brought an action against deft, 
co. upon the bond. They relied upon an 
engineer’s certificate showing that the con- 
tractors owed them £78,000, which they had 
failed to pay. The action was dismissed. 


80 v. .) — Aickin v. Baxter 

(B. C.). [1020] 4D.L.R. 327.— CAN. 

80 vl. Where plaintiff has 

alternative claim — Duty to elect . ) — 
Damages cannot bo recovered both in 
tort 8c for breach of contract, when the 
tort & the breach of contract result 
from the same aot ; in such a ease pith 
must elect or be deemed to have elected ; 
&, if he seeks to recovor damages for 
breach of contract, they must be 
measured upon that basis. & not upon 
the basis of any coincident or con* 
oomitant aot of tort. — Toronto 
Hookey Club v. Arena. Gardens, 
Ltd., [1924] 4 D. L. It. 884: 65 
O, L. It. 509; affd.. [19251 4 D. L. XL 
546: 57 O. L. R. 010; affd., [1926] 4 
D. L. It. 1 ; [1926] S W/W. XL 26.— 
CAN. 

80 vll. .H 1 Aickin v. Baxter 

(B. C.), [1929] 4 D. L. XL 327.— CAN. 

PART IL SECT. 4. 

38 xii. Goods not of 

warranted des c ription — A Uowancemade . ] 
— Certain goods supplied under a 
oontraot not answering the warranted 
description were taken back 8c an 
adjustment made in respeot of them : 
— Held : the purchaser could not olaim 
damages for the breach. — Hamilton 


Gear 8c Machine Co. v. Lewis 
Brothers, [1924] 3 D. L. IL 367 ; 54 
O. L. R. 583.— CAN. 

38 xiil. .] — French v. 

Paris, [1928] 3 D. L. R. 555.— CAN. 

42 iv. .] — In an aotion for 

wrongfully obstructing the flow of a 
river by increasing the height of a weir, 
whereby pith’s lands, abutting on the 
river, were flooded, the judge declined 
to direct the jury that actual damage 
was essential to maintain the action : — 
Held : the direction was right. — 
M'Glonk v . Smith (1888), 22 L. R. Ir. 
559.— 1R. 

51 iv. No reasonable expectation 

of pecuniary benefit — Death of young 
child in accident. 1— Held .• a verdict of 
damages awarded to parents of young 
ohildren killed in an aocident arising 
from negligence oould not stand, where 
there was no reasonable expectation 
of future pecuniary benefit. In a case 
of this kind damages are not awarded 
as a solatium nor from sentimental 
considerations. — Hogan v. R., [19241 
2 D. L. R. 1211 ; 2W. W.k. 367; 
17 Sask. L. R. 37.— CAN. 

51 v. Aocident to wife— No 

deprivation of services or society .) — 
Pith having suffered physical injury 
through a street accident 
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nervous shook : — Held : an award of 
damages to pltf.'s husband oould not 
stand as he had not been deprived of 
his wife’s services or society. — Hogan 
v. R.. [19241 2 D. L. R. 1211 ; 2 
W. W. R. 807 ; 17 Sask. L. R. 3*.— 
CAN. 

51 vi. Furnishing false news to 

newspaper.) — One who intentionally 8c 
fraudulently causes a newspaper to 
become the innocent disseminator of 
false news does its proprietor a wrong 
for which substantial damages are 
recoverable without proof that 
pecuniary harm was an actual ^result 
of the fraud. — Calgary Herald, Ltd. 
v. Barnes Corpn., [1929] 1 D. L. R. 
114 ; [19281 3W.W.R. 543.— CAN. 

PART II. SECT. 8. 

69 vii. .1 — Plfcf. cannot recover 

damages on the ground of the 
permanence of existing personal injuries 
unless the evidence goes the length of 
showing that there is no reasonable 
prospeot of permanent recovery. The 
test is the same in the case of conse- 
quences non-existent at the date of 
action, but whioh may or may not 
supervene. — Harmswokth v. Smith 
(1928), 49 N. L. R. 174.— &, AF. 
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The dock board then started a second action, 
claiming damages caused by delay, owing to 
the contractors not having proceeded with 
dne diligence & expedition. Deft. co. applied 
to have the proceedings stayed, on the ground 
that the some matter hod already been finally 
settled in the first action : — Held : as the 
second action was based on precisely the 
some breaches as those in the first action, & 
claimed the same damages, although sup- 
ported by different evidence, a plea of res 
judicata would succeed, & the second action 
ought therefore to be dismissed. — Work- 
ington Harbour & Dock Board v. Trade 
Indemnity Co., Did. (No. 2), [1938] 2 All 
E. R. 101 ; 82 Sol. Jo. 412 ; 43 Com. Cas. 
235, H. L. 

Annotation : — Bold. British & French Trust Oorpn. v. Now 
Brunswick Ry. Go., [1937 J 4' All E. R. 510. 

78. Add. Annotations : — Refd. Elliott v. Bum, 
[1934] 1 K. B. 109 ; Re Beckermet Mining 
Co., Ltd.’s Application, [1938] 1 All E. R. 389. 

88a. .] — Deft, having purchased twelve 

sixteenths of the East India ship M. com- 
manded by pltf., & chartered by the co. for 
four voyages, proposed to pltf., & pltf. con- 
sented, to resign the command in favour of 
deft.’s nephew, upon receiving in exchange 
the command of another ship, E. 9 then 
chartered for one voyage. If the co. acceded 
to the exchange, it was agreed, that in case 
the nephew died or resigned before the ex- 
piration of the four voyages, pltf. should 
succeed him ; as a further inducement to 
pltf. to resign the command of the M., deft. 


Part III. — Directness 

101. Add. Annotations: — As to (1) Consd. Re 
Hall & Pirn (1928), 139 L. T. 50. Dlstd. 
Riley v. Brown (1929), 98 L. J. K. B. 739. 
Consd. Banco de Portugal v. Waterlow & 
Sons, Ltd. (1932), 48 T. L. R. 404. Apld. 


undertook to procure a beneficial alteration 
in the destination of the 2?., & the person 
who negotiated the affair on the part of 
pltf. undertook (as he asserted, without 
pltf.’s knowledge) to pay deft. £2,000 if pltf. 
should refuse to resign. The exchange was 
approved of by the co., & the destination 
oi the E. altered. Pltf. & nephew sailed 
on their respective voyages. Pltf. became 
bkpt. on his return from his voyage in the 
E. 9 & the nephew died in the course of his 
second voyage in the M. Deft, having re- 
fused to appoint pltf. to succeed him was 
sued in assumpsit for breach of agreement, 
& the value of a voyage having been proved 
to vary from £4,000 to £8,000, the jury gave 
£7,500 damages. On motion for a new trial 
& in arrest of judgment s — Held : the jury 
might give damages for the loss of the two 
remaining voyages, though the second had 
not been accomplished at the time of the 
action. — Richardson v . Mellish (1824), 2 
Bing. 229 ; 1 C. & P. 241 5 9 Moore O. P. 
579 ; Ry. & M. 60 ; 3 L. J. O. S. 0. P. 265 ; 
130 E. R. 294. 

85. Add. Annotation : — Consd. Re Beckermet 
Mining Co., Ltd.’s Application, [1938] 1 
All E. R. 389. 

98. Add. Annotations: — As to (1) Consd. Domine 
v. Grimsdall, [1937] 2 All E. R. 119. Refd. 
Franoo-British Ship Store Co. v. Compagnie 
des Chargeurs Francaise (1926), 42 T. L. R. 
735. 

100. Add. Annotation : — Refd. Solanite Signs, 
Ltd. v. Wood (1933), 50 R. P. C. 315. 


and Remoteness. 

The Edison, [1932] P. 52 ; Vaile Bros. v. 
Hobson, Ltd. (1933), 149 L. T. 283 Consd. 
The Arpad (1934), 60 T. L. R. 505 ; Flint v. 
Lovell, [1935] 1 K. B. 354. Refd. Patrick 
v. Russo-British Grain Export Co., [1927] 


74 1. Cause of action independent of 
damage — Whether prospective damage 
recoverable — Repudiation of contract.}— 
Deft*., the owners of a cotton ginning 
mill, contracted in Oct. 1919, that, for 
a period of six months, they would put 
their mill at the disposal of pltf., a 
cotton merchant, for naif its working 
time, at fixed rates in order to gin raw 
cotton which pltf. contemplated buying: 
Sc which he agreed to supply to them 
for the purpose. In Nov. before any 
of pltf. ’a cotton had been taken by the 
mill, defts. repudiated the contract. 
Pltf. sued defts. for damages : — Held : 
the breach being anticipatory the 
damages recoverable were not oonfined 
to the extra oost which pltf. had paid 
to the other millers for ginning such 
cotton as he had tendered to deffes.. 
but were the estimated loss of prom 
to pltf. by reason of the oontract not 
being carried out ; pltf. was not bound 
to buy cotton Sc nave It ginned at 
other mills under his obligation to 
mitigate the damages. — Ramgopax v. 
Dhanji Jadhavjt Bhatia (1938), 
L. R. 65 Ind. App. 899. — IND. 

S3 1. Damages caused the gist of the 
action — Prospective damage — Whether 
recoverable.}— A. married woman having 
suffered from nervous shook as the 
result of an accident, but not so as to 
deprive her husband of her services 


or society : — Held : that he might be 
put to expense In the future was a 
consideration too remote to entitle 
him to damages. — Hogan v. Regina 
Oitt, [1924J 2D. L. R. 1211 ; 2 W. W. R. 
307 ; 17 Saak. L. R. 37.— CAN. 

83 11. .] — In an action 

for damages resulting, not from the 
construction of works, but from the 
operating thereof, as, e.g., the putting 
of water into a canal, damages are 
assessable only for the injury aono up 
to the trial. Sc prospective damages 
cannot be assessed, but pltf. must seek 
further damages from time to time as 
he sullen injury. — Lethbridge North- 
ern Irrigation District Board 
Trustees v. Munsrll, [1926] 4 D. L. R. 
690 | [1986] 8. O. R. 603.— CAN. 

PART II. SECT. 8. 

97 i. Ascertainment difficult — No 
ground for refusal to award.) — H. passed 
a mtge. bona over his farm, a condition 
being that H. would, on demand by the 
mtgee.. pass a collateral bond over his 
movable property on the farm. In 
breach of this condition, H. sold Sc 
delivered such movables to a third 

r ty : — Held : although the damages, 
any, were difficult to assess, the 
mtgee. was entitled to some damages 
for a wilful Invasion of his rights. — 
Cato v. Axiom (1923), 44 N. L. R. 
118.— 8. AF. 


97 11. .1— What pltf. lost 

by the refusal of deft, to boro two more 
wells was a sporting or gambling chance 
that valuable oil or gas would be found 
when two more wens were bored. It 
might not be easy to 00 inputs what 
that chance was worth to pltf., hut the 
difficulty in estimating the quantum 
was no reason for refusing to award 
any damages. — Carson v. Willitts, 
[19301 4 D. L. R. 977 ; 66 O. L. R. 
450.— CAN. 

PART III. SECT. 1. 

101 v, .1 — Damages 

must be limited to such as arise 
naturally from the breach of oontract 
or suoh as might reasonably be supposed 
to have been in the contemplation of 
the parties. — T oronto Hookey Club 
v. Arena Gardens, Ltd., [19241 4 
D. L. R. 384 ; 55 O. L. R. 509 ; affd.. 
[1 925] 4 D. L. R. 546 ; 57 O. L. R. 610 ; 

^W l R 2 2(l — CAN L# 1U 11 119261 2 

101 vi. .1 — The ot. 

cannot as a matter of law presume 
intention from the natural oonse- 

S ciences of the act. This is a fiction of 
ic English law. Sc is inapplicable to 
the Indian law of trespass. — Bird v. 
King-Emperor (1934), I. L. R. 13 
Pat. 268.— IND. 
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a K. B. 5SS I Dobell (O. G.) Sc Oo., Ltd. 
v. Barber So Garratt (1980), 47 T. L. B. 
66 ; Herbert Clayton So Jaok Waller, Ltd. v. 
Oliver, [1980] A. O. 209 ; The Edison (1981), 
47 T. L. E< 686 ; British Russian Gazette So 
Trade Outlook, Ltd. v. Associated News- 
papers, Ltd., Talbot v . Associated News- 
papers, Ltd., [1988] 2 K. B. 616 ; Haynes v. 
Harwood, [10351 1 K. B. 146; Millar’s 
Machinery Co. v. Way A Son (1985), 40 Com. 
Oas. 204 $ Archie Parnell So Alfred Zeitlin, 
Ltd. v . Theatre Royal (Drury Lane), Ltd. 
(1986), 80 Sol. Jo. 284 ; Domine v . Grimsdall, 
[1987] 2 All B. B. 119. As to (2) Consd. 
Patrick v. Busso-British Grain Export Co., 
[1927] 2 K. B. 585; Banoo de Portugal v. 
Waterlow & Sons, Ltd. (1932), 48 T. L. B. 
404. Apld. Simon v, Pawson So Leafs, Ltd. 
(1932), 148 L. T. 154. 

104, Add. Annotation : — Consd, The Arpad (1934), 
50 T. L. B. 505. 

105, Add. Annotation : — Consd. The Arpad (1984), 
50 T. L. B. 605. 

110, Add. Annotation : — Refd. The Edison (1032), 
147 L. T. 141. 

118, Add. Annotations : — Retd, Canadian Pacific 
By, v. Kelvin Shipping Oo. (1927), 188 L. T. 
869 ; The Edison (1982), 147 L. T. 141. 

114. Add. Annotations : — Consd. Sorrell v. Smith, 
[1925] A. O. 700 ; Place v . Pestle (1932), 101 

L. J. K. B. 405. Refd. Black v . Admiralty 
Oomrs. (1924), 93 L. J. K. B. 341 ; Bely-A- 
Bell Burglar So Fire Alarm Co. v. Eisler, 
[1926] Oh. 609; Soammell v. Attlee (1928), 
45 T. L. B. 76 ; Scammell G. & Nephew v. 
Hurley, [1929] 1 K. B. 419 ; Be Simms, 
Ex v . Trustee, [1934] Ch. 1 ; De Jetley Marks 
v. Greenwood, [1936] 1 All E. B. 863; 
McManus v. Bowes, [1937] 3 All E. B. 227. 

114a. Admiralty cases.] — Damages must be 

the direct So natural conaequenoe of the breach 
of obligation complained of. The law is the 
same m this respect with regard both to 
contract So to tort, subject to the qualification 
that, in the case of the former, the law does 
not consider too remote damage which may 
be reasonably supposed to have been in the 
contemplation of the parties when the 
contract was made. Speaking generally, the 
measure of damages is the same in Admiralty 
as at oommon law.— T he Edison, [1932] P. 
52 ; 101 L. J. P. 12 ; 147 L. T. 141 ; 48 
T. L. B. 224 ; 37 Com. Cas. 182 ; 18 Asp. 

M. L. C. 270 ; on appeal, [1933] A. 0. 449, 
H. L. 



116. Add. Annotation : — Refd. Oammell, Laird So 
Co* o. Manganese Bronze So Brass Co., [1933] 
2 K. B* 141. 


118. Add. Annotations : — Consd. The Edison, [1932] 
P. 52. Retd. The Arpad (1984), 50 T. L. B. 
505. 

122. Add. Annotation Refd. Bose v . Ford, [1937] 
8 All E. B. 859. 

128. Add. Annotations : — Consd. Simon v. Pawson 
So Leals, Ltd. (1982), 148 L. T. 154. Refd. 
Britannia Hygienic Laundry Oo. v. Thomy- 
croft (1926), 185 L. T. 88. 

126. Add. Annotation : — Refd. Browning v. Crum- 
lin Valley Collieries, [1926] 1 K. B. 622. 

181. Add. Annotation: — Refd* Astor Properties, 
Ltd. v. Tunbridge Wells Equitable Friendly 
Sooiety, [1936] 1 All E. B. 531. 

181a. Breach of agreement for loan — Commission 
on arranging temporary loan.] — By an agree- 
ment contained in letters defts. undertook to 
lend pltfs. £14,000 to be secured on certain 
property at Edgware. The repayment was 
to be at the rate of £70 per quarter for the 
first ten years So the amount of such repay- 
ment was to be reconsidered at the end of that 
period. Defts. subsequently refused to pro- 
ceed with the loan. Pltfs. claimed as special 

• damage the amount of commission paid on 
arranging a temporary loan So a negotiating 
fee on arranging the final loan : — Held : 
(1) there was a complete agreement for the 
loan So the fact that the repayments were to 
be reconsidered at the* end of ten years did 
not make it an agreement to make an agree- 
ment ; (2 ) the negotiating fee was not recover- 
able as special damage in addition to the 
commission. — Astor Proper-tubs, Ltd. v. 
Tunbridge Wells Equitable Friendly 
Society, [1936] 1 All E. B. 531 ; 80 Sol. Jo. 
366. 

131b. Negotiating foe lor final loan.] — A stor 

Properties, Ltd. v. Tunbridge Wells 
Equitable Friendly Society, No. 131a, 
ante , 

182a. Negligent repair of car — Damage due to 
negligent driving.] — In an action to recover 
damages for breach of contract deft, cannot 
rely on the defence that the damage was 
caused or increased by the antecedent negli- 
gence of pltf., unless the alleged negligence 
is the breach of a duty owed by pltf. to deft. 
Where, therefore, the owners of a motor 
lorry claimed damages for breach of a con- 
tract to repair the carburettor, alleging that 
owing to the defective state of the car- 
burettor the lorry had been damaged. So the 
repairers contended that the owners had 
failed to connect the engine switch of the 
lorry, So that if that had been done the 
damage could have been prevented or mini* 
mised : — Held : the owners of the lorry owed 
no duty to the repairers to connect the engine 
switch, So accordingly the repairers could not 
rely on the failure to do so as a defence to 
the action. — V axlb Bros. v. Hobson, Ltd. 
(1933), 149 L. T. 283. 
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115 Hi. .H-In an action claiming I 

damages for brooch of contract the 
damages recoverable are enoh as 
naturally would be the result of the 
breach. — Keith v. Lincoln Pulp- 
wood Oo. (1887), 59 N. 8. R. 465,— -CAN. 

u. Bale 0 / goods — Refusal to take 
detieery — Lose of time in urging accept' 
anee.H-m an action for damages for 
breach of oontraot by refusal to take 


delivery of goods:— Held ; 

time lost in going to deft's residence to 
urge him to take delivery oould not 
stand.— B&jldlst e. Baxl*t A 
JlSPBBSON, [19831 2 D. L. R. 504 J 52 


a claim for 


§h. Contract for work dt labour — 
Work unperformed — Cost of perform 
ante.) — Hasp, gave applt. an option 
to purchase a mine. On the first 
instalment tailing due, epptfc* negotiated 


for an extension of time for payment, 
which was granted by rasp, on oon- 
dittoa that applt. should do certain 
development work not mentioned In 
the option. Applt. tailed to pay. Sc 
subsequently relinquished po s sess i on 
of the mine S surrendered the ration 
without haying done the work : — Held : 
reap, entitled. to recover damages 
amounting to the cost of the work.— 

* 1924 ^ 0 %. 
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141. Add. Annotation : — Oonsd. Finlay James & 
Oo. v. N* V, Kwik Hoo Tong H. M., [1929] 
1 K. B. 400. 

141a. Agreement not to arrest ship — Arrest 4 b 
disposal of ship.] — Circumstances (see Oon* 
FLIOT of Laws, No. 1185a, ante), in which : — 
Meld: pltfe. were entitled to damages, 4b 
were entitled to recover fbhe value of the 
ship as at the date when pltfs. were first 
deprived of her use by arrest. — Bllerman 
Lines, Ltd. v. Bead, [1928] 2 K. B. 144 ; 97 
L. J. K. B. 860 ; 188 L. T. 625 ; 44 T. L. B. 
285 ; 17 Asp. M. L. 0. 421 ; 88 Com. Gas. 219, 
0. A.; revsg. (1927), 44 T. L. B. 7. 

146a. As result of shock.] — Delta.’ 

servant had a motor lorry at the top of an 
incline in a street, with the handbrake on, 
the engine running, & the wheels straight. 
The lorry began to run down the incline & 
it struck & injured pltf.’s daughter, a child. 
A pltf.’s wife suffered a severe shock & died 
in hospital about ten days later. Pltf. 


claimed damages under Fatal Accidents Act, 
1846 (c. 98), for negligence causing the death 
of his wife s — Held : pltf. would establish a 
cause of action if he established that the 
death of his wife resulted from the shook 
occasioned by negligence involved in the 
running away of the lorry, that the shock 
resulted from what pltf.’s wife either saw or 
realised by her unaided senses & not from 
something which some one told her, 4s that 
the shock was due to a reasonable fear of 
immediate personal injury either to herself 
* or to her children. — Hambrook v. Stokes 
Brothers, [1925] 1 K. B. 141 ; 94 L. J. K. B. 
485 ; 182 L. T. 707 ; 41 T. L. B. 126, C. A. 

Annotation : — Gonad. Owens v. Liverpool Oorpn., [1939J 1 
K. B. 394. 

149. Add. Annotations : — Oonsd. Hambrook v. 
Stokes (1924), 41 T. L. B. 125 ; Owens v. 
Liverpool Corpn., [1989] 1 K. B. 394. 

150. Add. Annotation: — Consd. Hambrook v. 
Stokes (1924), 41 T. L. B. 125. 
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148 1. Injury to feeling — General 
rule.] — Mental anguish 1 b properly 
taken Into consideration in awarding 
damages In an action lor tort based on 
a wilful or wrongful act. e.g. an aotlon 
for assault, trespass, defamation, seduc- 
tion, malicious prosecution, false Im- 
prisonment. — Edmonds v. Armstrong 
Funeral Homs, Ltd., [1931 ]1D.L. R. 
676 : [1980] 3 W. W. R. 649 ; 25 Alta. 
L. R. 173; revsg., [19301 4 D. L. It. 
901 ; 3 W. W. R. 290.— GAN. 

147 I. Pain <£ suffering .) — In an 
aotlon for damages for personal 
injuries arising from negligence : — 
Held : items whloh should go to make 
up pltf . ’b damages were (inter alia) 
a sum, not to compensate for, but to 
represent the inoonvenienoe of hie 
condition, ft his pain ft suffering, 

S ast Sc future. — Cosgrove v. Canadian 
Tational Railways, [1923] 4 D. L. R. 
818 ; 8 W. W. R. 1152.— CAN. 

147 ii. Ejectment from tramcar — 

Illness from exposure to cold.) — Held : 
not too remote a cause for damages. — 
Toronto Rt. Co. v. Qhinstbd (1895), 
24 8. C. R. 570.— CAN. 

147 IIL .] — In an action for 

damages for personal injuries pltf. if 
successful is entitled to fair compensa- 
tion for pain ft suffering ; ft a charge 
to the jury which tells them that they 
may make an allowance therefor hut 
are not bound to do so is a misdirection 
which. If the jury make no such allow- 
ance, may afford ground for ordering a 
new trial, even though not objected to 
at the trial. — Bkitnkr r. Qellstrom, 
£1930)^8 W. W. R,_113 ; 3 D. L. R. 


uj •• 0.44. xv. 462 ; reveg., [1929] 4 
D.jL. R. 670 ; SW, W. R. 227 ; 24 


. L. R. 53.— CAN. 

149 I. Nervous shock — Actual 

impact . }— Damages claimed for nervous 
shook, as a result of an aooident at 


from negligence, cannot be reoovi 
where the nervous shook produces 
only a mental disturbance unaccom- 
panied by any actual physical injury. 
If impact is not necessary, it is a 
question of fact in each case whether 
or not pltf. eustalnod physical Injury 
Sc whether such injury was the natural 
Sc reasonable result of deft.'s negitoanoe. 
—Hogan v. Regina City. [1924] 9 
D. L. R. 1211 i 2 W. JV. it 307 ; IT 
Bask. L. R. 37.— OAK. 


149 li. .. 

cannot be recovered for nervous shook 
unaooompanied by any physical im- 
pact. — Penman v.wurjono Electric 
EtToo., (1925) 1D.LR. 497 ; [1925] 
1W.W.B. 156.— GAN. 


149 iii. — - False statement .] — 

Deft, falsely stated that pltf.’s son had 
hanged himself. The report was told 
to pltf., who, believing it, suffered a 
violent shock Sc became ill : — Held ; 
the damage was the natural Sc probable 
cause of deft.’s act. Sc pltf. had a good 
cause of action. — Bielitski v. Obadisk, 
[1922] 2 W. W. R. 238 ; 65 D. L. R. 
627 ; 15 Sask. L. R. 155; affg., 61 
D. L. K. 494.— CAN. 


149 iv. .1 — A man Sc a 

woman to whom he was engaged were 
knocked down by a motor omnibus. 
The man was struck by the omnibus Sc 
received considerable physical injury. 
The woman did not appear to nave 
been actually struck. Sc she received no 
direct physical injury, but she suffered 
severely from shock. In an action of 
damages at her instance the judge 
directed the Jury that, if by the fault 
of defts. pursuer had suffered nervous 
shook through apprehension for her 
own safety, they were entitled in 
assessing damages, to include any 
aggravation of that shock occasioned 
by the fact that her companion was 
involved in the catastrophe. The jury 
found that pursuer had suffered per- 
sonal injury resulting iu nervous shock 
involving apprehension for her own 
safety, aggravated by anxiety for the 
safety ofner companion, ft awarded 
damages : — Held : in the circumstances 
the jury could not be asked to dis- 
criminate between the amount of 
shock suffered by pursuer due to appre- 
hension for her own safety Sc the 
amount due to anx iety for her com- 
panion. — Currie v. Wardrop, [1927] 
3. C. 538.— SCOT. 


149 v. Assault on husband 

(n wtfe*s presence — Loss of consortium . ] 
— An action lies for mental anguish, 
ill health or shook sustained by reason 
of acts done to a thttfl person. Sc not 
causing any apprehension of danger to 
pltf., Sc an action guare consortium 
amistt lies at the suit of a wife. — 
Johnson v. Commonwealth (1927), 
27 8. R. N. 8. W. 133 ; 44 N. S. W. 
W. N. 54.— AUS. 


149 vi. — 
result of an 
ault made b; 


: provoked 
>y deft. 

in her presence the ~ 


1— As the 

& violent 

on her husband 


female pltf. suffered 


a nervous shook which caused a per- 
manent Injury to her nervous system. 
Sc she was still so **’* * " 


trial, three years 

she was unable to attend : — Held : 
had a good cause of action which 


ill at the time of the 
after the event, that 
attend : — Held : 


titled her to damages for said injury 
to her health, that the 
awarded her, $500, were not 


Sc her husband was entitled to reoovor 
the expenses to whloh he was put 
because of her illness. — Purdy v. 
^Voznesensky, [1937] 2 W. W. R. 
116.— CAN. 

149 vii. .] — Walker v. 

Pitlochry Motor Co., [19301 8. O. 
565.— BOOT. 

149 vlil. .]— Pltf .purchased 

some bread from deft. oo. Pltf., while 
eating the bread, discovered that it 
contained broken pieoes of glass. He 
was able to remove the glass from his 
mouth without sustaining more serious 
Injury than a slight seratoh upon his 
throat. However, he beoame excited. 
Sc as a result the fear of serious con- 
sequences combined with shook, pro- 
duced a oondltlon of nausea whloh 
was renewed whenever he attempted 
to eat bread : — Held : pltf. was en- 
titled to damages. — Negro v. Pietro’s 
Bread Oo., Ltd., [19331 O. R. 112; 
1D.L.E 490.— CAN. 

149 lx. .J — In an action 

for damages arising out of a collision 
between two vehicles at an Inter- 
section : — Held : there being some 
evidence of physical injury as well as 
of nervous shook, pltf. was entitled 
to recover something therefor under 
his claim for general damages. — Piper 
Sc Piper v. Bussey Sc Emerson, [1930] 
2 W. W. R. 452.— CAN. 

149 x. .1 — Applt. visited 

a dwelling-house whloh was ooouplod 
by resps. Sc demanded possession at 
the same time threatening the male 
reap, that he would bum him out. 
The latter’s wife was In bed unwell, 
but heard the words spoken. Sc be- 
oame seriously upset as a result of the 
threat. She had been pregnant for 
about three months, ft as a result of 
plt.’s statement suffered a mlsoar- 
>: — Held : applt. was liable In 
ages. — Stevenson v. Bagham, 
[1922] N. Z. L. R. 225.— N.Z. 

149 xi. 1— A 

declaration alleged, in substance, that 
deft, administered the Invalid ft Old 
Age Pensions Act, 1908-1933, where- 
under the pltf.’s husband received a 
pension ; Chat an officer in deft.’s 
employment negligently ft wrongfully 
wrote a letter to pltf. stating, what was 
in fact untrue, that her husband had 
been admitted to a mental asylum; 
ft that, upon reading the letter in 
ignorance of its falsity, pltf. suffered 
from shock, ft was thereby damaged. 
On demurrer : — Held : the declaration 
alleged matters which constituted a 
cause of action* — Barnes e. Common- 
wealth (1987), 37 8. R. N. 8. wTEll ; 
54 N. 8. W. W. N. 164.— AWL 


applt 
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151. Add. Annotations : — Apprvd. Hambrook v. 
Stokes (1024), 41 T. L. B. 125. Consd. 
Owens v. Liverpool Corpn., [1939] 1 K. B. 
394. 

152. Add. Annotation : — Consd. Hambrook v. 
Stokes (1924), 41 T. L. B. 125. 

152a. .] — A funeral procession was going 

along Scotland Road, Liverpool, when a 
tramcar was so negligently driven by a 
servant of defts. that it violently collided 
with the hearse, damaged the hearse & 
caused the coffin to be overturned, with tfce 
result that the mourners at the funeral, who 
were relatives of the dead man, suffered 
severe mental shock : — Held : the mourners 
were entitled to recover damages for mental 
shock in an action brought by them for 
negligence against defts., although there was 
no apprehension, or actual sight, of injury 
to a human being. — Owens v. Liverpool 
Corpn., [1939] 1 K. B. 394 ; [1938] 4 All 
E. B. 727 ; 108 L. J. K. B. 155 ; 160 L. T. 
8; 55 T. L. B. 240 ; 82 Sol. Jo. 1010, C. A. 

Claims under Law Reform (Miscellaneous 

Provisions) Act, 1984 (c. 41).] — See Negli- 
gence, Nos. 953b, 953c, poet. 

155. Add . Annotation : — Retd. Buckland v. B. 
(1933), 102 L. J. K. B. 404. 

161. Add. Annotation : — Consd. The Edison, [1932] 
P. 62. 

165. Add. Annotations : — Refd. Leeds Industrial 
Co-op. Soc. v. Slack, [1924] A. C. 851 ; Lane, 
The Bodley Head, Ltd. v. Associated News- 
papers, Ltd., [1936] 1 All E. B. 379. 

166'. Add. Annotations : — Consd. Harper v. Haden 
& Sons, Ltd. (1932), 102 L. J. Ch. 0. Refd. 
Leeds Industrial Co-op. Soc. v . Slack, [1924] 
A. C. 851. 


167. Add. Annotations : — Consd. Blundy, Clark A 
Co. v. London So North Eastern Railway 
(1931), 100 L. J. K. B. 401. Refd. Harper 
v. Haden & Sons (1932), 102 L. J. Ch. 6. 

172. Add. Annotations : — Consd. The Edison, [1932] 
P. 62. Refd. The Arpad (1934), 50 T. L. B. 
505. 

174. Add. Annotation: — Refd. Patrick v. Russo- 
British Grain Export Co., [1927] 2 K. B. 535. 

176a. Withdrawal of appointment as school 

outfitters.] — The authorities at a convent 
school informed the parents of their scholars 
that the girls must wear certain clothes, that 
these could only be obtained from pltf., a 
dressmaker, & that the girls must be in 
possession of the clothes by Apr. 21. Pltf. 
was informed that these instructions had been 
given to the parents. No formal appoint- 
ment was given to pltf. in writing & nothing 
was said as to the duration of the appoint- 
ment. Pltf. ordered dress materials from 
deft, co., telling them that she had an 
appointment to supply these clothes at the 
school &> that they were wanted by Apr. 21. 

. Pltf. was not ready to supply all the parents' 
demands by Apr. 21, & on Apr. 28 the 
Mother Superior wrote to pltf,, that on that 
ground & on the ground of defects in some 
of the clothes supplied, no further orders 
would be placed with her. Pltf. claimed 
damages against deft. co. ( inter alia) for loss 
of her appointment as school outfitter, on 
the ground that there was a breach of con- 
tract by not keeping dress material in stock, 
so causing delay in delivery to pltf. by deft, 
co., & that this delay caused the Mother 
Superior to write her letter of Apr. 28 : — 
Held : by Scrutton, L.J. & Slesser, L.J., 
the damages for loss of appointment were 


152 I. .] — An Infant a few 

days after birth sustained, through 
negligenoe, injuries by burning in tne 
hospital where the mother was oon- 
flned. The matron informed the 
mother, who had not seen the acci- 
dent. & as a consequence the mother 
suffered from shook, disoomfort, & 
in convenience in earing for the child 
both at the hospital Sc after : — 
Held : it was a necessary oonsequenoe 
of the negligenoe that the mother 
should be told of the accident, &, 
accordingly, a breach of the duty of the 
hospital authorities to avoid so far as 
reasonably practicable all things that 
might prejudloe her health or oomfort 
or increase her need for exertion or 
care. Qu. : whether mere mental 
or nervous shook, which did not cause 
any physical disturbance, would be 
damage in law. — B rown t>. Mount 
Barker Soldiers* Hospital Incor- 
porated, [1934] S. A. 8. B. 128. — 
AUS. 

1021 . Lose of or injury to property — 
Collision at sea — Loss of musical manu- 
scripts.) — In an action of damages 
against steamship owners, arising out 
of the sinking >of one of their ships, 

S ursuer claimed £15,000 in respect of 
ho loss of certain music & orchestral 
settings in manuscript used by a ©on- 
oort party of which she was manager. 
8he averred that the lost manuscripts 
were the sole copies of the compositions 
in question. Sc that she had the sole 
right to publish, perform, or iesue 
mechanical reproductions, Sc to obtain 
copyright thereof. The compositions 
had cost pursuer about £2,000, but 
she averred that, through her oonoert 
party, they had acquired a reputation 
among the puhlio which had greatly 


enhanced their value, Sc she further 
averred that she would have made 
substantial profits from the lost music 
in respect of copyright royalties, 
publication Sc sale, Sc disposal of per- 
forming & mechanical rights, apart 
from the use of it by her oonoert party : 
— Held : (1) pursuer's averments as to 
loss of contingent profits from copy- 
right royalties, publication & sale. Sc 
disposal of performing Sc mechanical 
rights, were irrelevant ; (2) the measure 
of her damages in respect of the lost 
music was the oost of its replacement 
as nearly as might be, ascertained either 
by the market prioe of actual replace- 
ment, or by consideration of the com- 
mission which would have to be paid 
to composers of muaio of the class to 
which the lost compositions belonged. 
— Reavis v. Clan Link Steamers, 
Ltd., [19261 8. C. 215.— SCOT. 

>d. Loss of earning power — Physical 
or mental. 1 — In an action for damages 
for personal injuries arising from 
negligenoe : — Held : Items which 
should go to make up pltf.'s damages 
were ( inter alio) a sum to compensate 
for loss of earning power by reason of 
physical injury Sc any incidental mental 
injury. — Cosgrove t>. Canadian 
National Railways, [1923] i D. L. R. 
818 ; 8W.W. R. 1152.— CAN. 

sf. Loss of time — Injury in motor- 
car collision.] — In an action for damages 
for injuries arising out of a motor 
collision, where It was found that 
the aooident was caused by pltf.'s 
negligenoe : — Held : damages should be 
given deft, for loss of time, repairs to the 
oar Sc costs. — T ebman v. MoKknkb, 
[1923] 19.L.R, 1189.— CAN. 
sw. Loss of wages — Injury to plate 

10 


of work.] — Wheeler v. United Gas 
& Fuel Co. (1935), 5 F. L. J. (Can.) 
116.— CAN. 
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sk. Depreciation inprice — Machinery 
components purchased by vendor to per- 
form contract .] — Held: the vendor was 
not entitled, as damages for breaoh 
of oontract to purchase an ammonia 
gas compressing outfit, to a sum for 
loss through decrease in price of the 
parts purchased for the purpose of the 
contract, this not being a loss “ directly 
Sc naturally resulting in the ordinary 
course of events from the buyer's 
breaoh of contract," as there was 
nothing in the negotiations for the 
oontract to give the purchaser to 
understand that the vendor would 
have to go into the market Sc buy the 
various parte to make up the plant. — 
General Supply Co. of Canada v. 
O'Neill Morktn Machinery Co., 
[1923] 2 W. W. R. 928.— CAN V 

si. Loss of custom — Defective goods 
sold but replaced.) — Certain goods 
supplied under contract not complying 
with the warranted description : — 
Held : it oould not reasonably be 
supposed to have been in the con- 
templation of the parties, at the time 
tboy made the oontract, that pltfs. 
were to oompensate defts. for such loss 
of business as defts. might incur by 
tbo withdrawal of their customers 
on account of a few of the articles 
resold being defective, such articles 
being replaced when oomplaint was 
made. — Hamilton Gear Sc Machine 
Co. v. Lewis Brothers, [19241 5 
D. L. R. 567 ; 54 O. L. R. 586.— CAN. 
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not in the contemplation of both parties to 
the contract, So so were too remote. On the 
facts, by Greer, L.J So Slesser, L.J., 
accepting the finding of the trial judge that 
there was a contract between pltf. & deft, 
co. that IJie latter should get So maintain a 
stock of certain dress materials ready for 
pltf., whenever she chose to give an order, 
although it was admitted that deft. co. did 
not get So maintain such a stock, the loss of 
ltf.’s appointment was not due to this 
reach, but to pltf.'s own failure to obtain 
in time the material elsewhere. — Simon v. 
Pawson So Leafs, Ltd. (1932), 148 L. T. 
154 ; 38 Com. Cas. 151, C. A. 

181. Add. Annotations: — Dbtd. Marfee v . George 
Edwardes (Daly’s Theatre), [1928] 1 K. B. 
209. Overd. Herbert Clayton So Jack Waller, 
Ltd. v . Oliver, [1930] A. O. 209. Refd. Marb6 
v. George Edwardes (Daly’s Theatre) (1927), 
90 L. J. K. B. 980. 

181a. .] — Pltf., an actress, was engaged 

by defts. to play in a play for the period of 
rehearsal So for the run of the play. So there 
was a collateral agreement that defts. would 
advertise her in a prominent position. 
Defts. refused to allow pltf. to play, out they 
paid her the whole of her salary down to the 
end of the run of the play. In an action for 
breach of contract the jury awarded to pltf., 
over So above her salary already paid, 
damages for loss of reputation through her 
not being employed to play the part : — Held : 
as there was an express agreement to advertise 
pltf. this necessarily implied an obligation to 
give pltf. an opportunity of acting, So pltf. 
was entitled, in addition to her salary already 
paid, to the damages awarded by the jury 
for loss of reputation. — Marb£ v. Georoe 
Edwardes (Daly’s Theatre), Ltd., [1928] 
1 K. B. 209; 90 L. J. K. B. 980 ; 138 L. T. 
51 ; 43 T. L. B. 809, O. A. 

Annotation : — Conid. Withers v. General Theatre Corpn., 
Ltd., [1933] 2 K. D. 536. 

181b. .] — Applts., theatrical producers, 

agreed to engage resp., an American actor, 
to play one of the three leading comedy 
parts in a musical play about to be produced 
at the London Hippodrome for six weeks 
certain at a salary of £55 per week, & the 
contract contained a provision prohibiting 
resp. during the continuance of his engage- 
ment from acting elsewhere without the 
consent of the applts. Kesp. objected that 
the part assigned to him was not one of the 
three leading comedy parts &, on the refusal 
of applts. to recast him, declined to appear 
in the play So sued applts. for damages for 
breach of contract. At the trial of the 
action before a judge So jury the jury found 
for resp. for £1,000 damages for loss of 
publicity So for three weeks’ salary & judg- 
ment was entered accordingly. The Ct. of 
Appeal affirmed the verdict So judgment 
except as to the salary : — Held : it was 
competent to the jury, having regard to the 
character of the contract, to give damages 
to resp. for loss of publicity. — He rbert 
Clayton So Jack Waller, Ltd. v. Oliver, 
[1930] A. C. 209 ; 99 L. J. K. B. 105 $ 142 
L. T. 585 ; 40 T. L. B. 230 ; 74 Sol. Jo. 
187, H. L. 

Annotation: — Rolld. Withers r. General Theatre Corpn., 
Ltd., [19331 f K. B. 536. 


181c. ,] — Pltf., who was a variety artiste, 

was engaged by deft. co. to appear So per- 
form a certain sketch at the London Palla- 
dium for three consecutive weeks, com- 
mencing July 0, 1931, at a gross salary of 
£300 per week, he providing the supporting 
actors So properties. The contract contained 
a clause by which pltf. agreed, should defts. 
so desire, to transfer the engagement to any 
hall owned, controlled by or associated with 
defts. either in London or the provinces. 
Pltf. had a preliminary trial week at Ports- 
mouth, So after viewing a performance there 
defts. on July 2, 1931, gave pltf. notice that 
they would not allow him to perform at the 
London Palladium under the agreement. 
Pltf. sued defts. claiming damages for breach 
of contract, including loss of publicity So 
reputation. At the trial counsel for pltf. 
suggested to the jury that pltf. had thereby 
suffered damage to his reputation. The 
judge in summing up the case told the jury 
that they must put some figure upon the 
loss of publicity because pltf. was not allowed 
to perform at the Palladium. He did not 
refer in his summing-up to the option in 
the contract. The jury returned a verdict 
for pltf. for the salary he had lost So £1,000 
for loss of publicity. On appeal by defts. : 
— Held : (1) damage to a reputation already 
existing by not allowing an actor to appear 
in accordance with his contract was not a 
matter which could be taken into con- 
sideration by a jury in assessing damages for 
breach of contract. What had to be taken 
into consideration was whether if the actor 
had been allowed to appear that appearance 
would have given him an enhanced reputa- 
tion. That distinction had not been ex- 
plained to the jury by the judge, So therefore 
there would have to be a new trial on the 
question of damages ; (2) pltf. had under 
the contract no absolute right to appear at 
the Palladium ; defts. had an option as to 
the halls at which he should appear ; in 
assessing damages for the breach of a con- 
tract which defts. could at their option per- 
form in alternative ways it must be assumed 
that defts. would perform it in the way 
most beneficial to themselves So not in the 
way that would be most beneficial to pltf. ; 
So as there had been no direction by the judge 
with regard to this thero must be a new trial 
on this ground also. — Withers v. General 
Theatre Corpn., Ltd., [1933] 2 K. B. 530 ; 
102 L. J. K. B. 719 ; 149 L. T. 487, 0. A. 

181d. Author.] — Pltfs. were engaged by 

defts. to write a screen play based upon a 
novel & by a collateral agreement defts. 
were to give pltfs. screen credit So their 
names were to be thrown upon the screen 
with a statement that they were joint 
authors of the work. Defts. wrongfully 
refused to accept pltfs.’ work So pltfs. sued 
them for breach of contract : — Held : an 
author, as well as an actor, is entitled to 
recover damages for loss of publicity. Sub- 
stantial damages should be awarded, So 
there must be a separate assessment in respect 
of each pltf. — Tolnay v. Criterion Pilm 
Productions, Ltd., [1930] 2 All E. R. 1625 ; 
80 Sol. Jo. 795. 

181e. .] — Defts. had purchased a song 

lyric from pltf., the author of the song. In 
a film they ascribed the authorship of the 
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song to * third party : — Held : there warn an 
implied contract that defte. would not give 
screen credit to anyone other than author 
of the song Sc pltf. was entitled to damages. — 
Miller v. Cecil Film, Ltd., [19371 2 All 
B. E. 464 ; 53 T. L. E. 644 ; 81 Sol. Jo. 818. 

182 . Add. Annotations : — Consd. The Kate, [1935] 
P. 100. Raid. Britannia Hygienic Laundry 
Co. v. Thomycroft (1926), 185 L. T. 83; 
Dobell (0. G.) So Co., Ltd, v. Barber So 
Garratt (1930), 47 T. L B. 66 ; CammeU, 
Laird So Co. v. Manganese Bronze So Brass 
Co., [1933] 2 K. b7141. 

189 . Add. Annotations: — Befd. Dobell (G. 0.) So 
Co., Ltd. v. Barber So Garratt (1930), 46 
T. L. E. 420 ; Kubach v, Hollands, [1937] 3 
All B. E. 907. 


198 . Add. Annotations Distd. Be Hall Sc Pim 
(1928), 189 L, T. 50. Consd. Simon v. Paw- 
son So Leafs, Ltd. (1982), 148 L. T, 154; 
The Arpad (1934), 50 T. L. E. 505. Reid. 
Patrick e. Eusso-British Grain Export Co., 
T1927] 2 K. B. 535. 

194 . Add. Annotation: — Refd. Hall v. Pim (1927), 
137 L. T. 585. 


214 . Add. Annotations : — Folld. Bennett v. Kreeger 
£1926), 41 T. L. E. 609. Apld. SlavonskfV 
La Pelleterie de Eoubaix Sob. Anon. (1927), 
137 L. T. 645. Consd. Be Hall So Pim (1928), 
139 L. T. 50 1 Dobell (C. G,> So Co., Ltd. v. 
Barber Sc Garratt (1930), 47 T. L. E. 66. 
Retd. Britannia Hygienic Laundry Co. v . 
Thomycroft (1926), 185 L. T. 83 ; Easier & 
Cohen v. Slavouski (1927), 96 L. J. K. B. 850 ; 

. Patrick v . Eusso-British Grain Export Co., 
T1927] 2 K. B. 535 ; Finlay v. N. V. Krrik Hoo 
Tong Handel Maatechappij, [1928] 2 K. B. 
604; Oammell, Laird So Co. v. Manganese 
Bronze So Brass Co., [1933] 2 K. B. 141 ; 
Domine v . Grimsdall, [1937] 2 All B. E. 119. 

215. Add. Annotations : — Folld. Bennett v. Kreeger 
(1925), 41 T. L. E. 609. Consd. Britannia 
Hygienic Laundry Co. v. Thomycroft (1926), 
185 L. T. 83. Retd. Easier So Cohen v. 
Slavouski (1927), 96 L. J. K. B. 850. 


215a. '.] — Pltfs. bought a coat 

with fur collar attached, for re-sale, from 
deft. So sold it to a customer. Owing to 
the colouring matter with which the fur 
was dyed, the customer contracted a skin 
disease So brought an actiozi against pltfs., 
claiming damages. Pltfs. Informed deft. 


thereof Sc requested him to- undertake the 
defence of the action* Deft, denied liability 
but never suggested that pltfs. had no 
answer to the action, with the result that 
pltfs. defended the action Sc a jury awarded 
the customer damages for her suffering, Sc 
pltfs. had to pay the costs of the action * — 
Held: pltfs. were entitled to recover from 
deft, the damages so awarded, together with 
the customer’s taxed costs of the action Sc 
their own costs of defending the action as 
between solr. Sc client. — Bennett (Sidney) 
Ltd. v. Kreeger (1925), 41 T. L. E. 609. 

217. Add. Annotation : — Refd. Sheppy Glue Sc 
Chemical Works v. Medway River Con- 
servators (1926), 24 L. G. E. 467. 

220. Add. Annotation : — Refd. Britannia Hygienic 
Laundry Co. v . Thomycroft (1926), 135L. T. 
88 . 

223. Add. Annotation : — Refd. Britannia Hygienic 
Laundry Co. v. Thomycroft (1926), 135 L. T. 
83. 

227a. Several sub-sales.] — Defts. sold skins 

* to pltfs., who resold to a sub-vendee. That 

• sub- vendee sold to a second sub-vendee, 
who sold one of the skins, which had been 
made Into the collar of a fur coat, to a third 
sub-vendee. The third sub-vendee sold to 
a woman who wore the coat Sc developed 
dermatitis on the face in consequence of 
antimony contained in the skin. In each 
sale the vendor knew the particular purpose 
for which the goods were required by the 
purchaser, So there was an implied warranty 
that the goods were reasonably fit for such 
purpose. The ultimate purchaser brought 
an action for breach of contract against her 
supplier, the third sub-vendee. The third 
sub -vendee defended the action. Sc in so 
doing acted reasonably ; but in the result 
the ultimate purchaser recovered damages Sc 
costs against him. The third sub-vendee, 
who had incurred certain additional oosts in 
connection with the action, claimed to be 
reimbursed by the second sub-vendee. Sc 
after some resistance, incurring further costs, 
the second sub-vendee paid. The second 
sub-vendee then claimed against the first 
sub-vendee, who after some dispute incurring 
further costs, also paid. The first sub-vendee 
claimed against pltfs., who, after taking 
advice, occasioning further costs, paid. 
Pltfs. sued defts. f6r breach of contract, 


FART III. SECT. 8, SUB-SECT. 3. 

104 I. Loss of profit.) — W. 

entered into a contract to supply a 
paper oo. with pulp wood. He bad 
previously made a oontraot with M.. 
who agreed to deliver certain pulp- 
wood at a lower price 9c who was 
informed of the first-mentioned oon- 
traot, though not of all its tonne. At 
the end of the season M. was short of 
the quantity he agreed to deliver*— 
Held : \V. was entitled to reoover 
damages from M. for non -performance 
of his oontraot, 8c the measure of those 
damages was the profit W. would 
have made under his oontraot with 
the paper oo. — Mondob e. Willbtb, 


FART III. SECT. 


4, SUB-SECT. 1. 
]— In an action 


. P (p. 107)1. 

tor damages for breach of oontraot by 
refusal to take delivery of goods : 


Held: a claim for expenses incurred 
in going to deft.’s residence to urge 
him to take delivery oonld not stand.— 
Bjudjjby e. Bailey & J aeperson, 
JXMBIBMp. L. R. 504 : 52 O. L. R. 

k (p. 108) I. — Medical 

attendance .} — In an action for damages 
f°r personal injuries arising from 
negligence: — Held: the items which 
should go to make up p!tf.*s damages 
were (inter alia) medical 9c hospital 

bills. — ~ - - 

Nation, 

818 ' 


u — Cosgrove v . Canadian 
tonal Railways, [1923] 4 D. L. R. 
; 8 W. W. R. 11^2.— CAN. 


On 

wife brought an action 




amlnst deft, for damages for personal 
injuries. Reft, was found guilty of 
negligence, but the notion by 8. was 
dismisse d on aooonnt of contributory 
negligence. The ot. awarded damages 
tothewife against deft. It was 
sought to give In evidence the wife's 
mecuoal St hospital bilk Held .* the 
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bills had been oontraoted by the wife 
as her husband's agent St were his 
liability alone. — Soobue v. Wood- 


ward, [ 1924] 1 W, 


. 1040.— CAN. 


r (p. 108) 1. — Injury to chattel — 
Costs of repair s — <* t depreciation .) — 
HOd: recoverable. — Walter t>. 

rmxmr Vii.’mi’u 

CAN. 

PART III, SECT. 4, SUB-SECT. 8. 

809 v. .J — Solr. St client costs 

jno nrred by th. fell jftww 
In successfully defending an action 
brought egaittrt by a passenger 
in another oar with which hk ear had 
cannot be recover©?! bv te. 
m an aettanfor ueBSSS brought 
against the driver of tts other car. — 
London Guaxantbb St Apommvr Op., 

518.— CAN. 
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claiming m damages the damages recovered 
by the ultimate purchaser, the costs on both 
sides in that action, & the ooste of the inter- 
mediate actions a — Held : pltfs. were entitled 
to recover the damages which might reason- 
ably be supposed to have been in the con- 
templation of the parties at the time of the 
contract; the parties must have contemplated 
that damages would be claimed, if there were 
a breaoh of contract of the kind that had 
occurred, by parties separated by several 
contractual steps from each of the immediate 
parties to each of the contracts along the 
line ; pltfs.’ damages should include (1 ) the 
damages recovered by the ultimate purchaser, 
(2) the costs on both sides in that action, 
inasmuch as it was reasonably defended, & 
(8) the costs of the intermediate actions, in 
so far as they were reasonably incurred. — 
KA8LER & COHEN V. SLAVOU8KI, [10281 1 
K. B. 78 ; 00 L. J. K. B. 850 ; 137 L. T. 641 ; 
subsequent proceedings , sub nom. Slavonskj 
v . La Phllbterib de Roubaix Societb 
Anonyme (1027), 137 L. T. 045. 

285a. Costs awarded In previous proceedings, 

but not recovered.] — Pltfs. sought to recover 
from defts., as special damage, the costs 
which they themselves had incurred in 
previous litigation in which they were defts. 
Pltfs. in the present action sent a motor lorry 
to be overhauled by defts. The repairs were 
carried out 8c the lorry was returned. Very 
shortly afterwards,, while the lorry was in 
use on the highway, one of the wheels came 
off & damaged the van of pltf . in the previous 
litigation, who brought an action in the 
county ct. to recover damages against present 

S ltfs. He won the action at the hearing, but 
he decision was reversed on appeal. He was 
a man of straw & unable to pay the costs 
incurred. Present pltfs. sued present defts. 
for damages for alleged breach of contract & 
negligence, 8c a common jury found in pltfs.’ 
favour. After argument as to the right of 
pltfs. to recover as special damage against 
defts., on account of their breaoh of contract 
& negligence, the costs of all previous 
litigation : — Held : such damage was not 
too remote. — Britannia Hygienic Laundry 
Co. v . Thornyoroft & Co. (1925), 94 L. J. 
K. B. 858 s 41 T. L. R. 067 ; on appeal , 95 
L J. K. B. 237; 135 L. T. 83; 42 T. L. R. 
198. 

287. Add . Annotations : — Consd. Harnett v. Bond 
[1924] 2 K. B. 517. Apld. Bradstreets 
British, Ltd. v . Mitchell (1932), 48 T. L. R. 
670. Consd, Howard v. Odhams Press, Ltd., 
[1986] 2 All B. R. 40. Refd. Hambrook v. 
Stokes (1924), 41 T. L. R. 125 $ Toumier v. 
National Provincial 8 b Union Bank of 
England, [1924] 1 K. B. 461; Britannia 
Hygienic Laundry Co. v. Thomycroft (1926), 
135 L. T. 83 ; Singleton Abbey (Owners) v. 
Pahidina (Owners), The Paradina (1926), 
95 L. J, P. 135; The Edison (1982), 147 
L. T. 141 ; Be Simms, 2S» p. Trustee, [1934] 
Ch. 1. 

287a. .] — A contract between a mercantile 

Inquiry agency, which furnishes reports on 
the finanrtml stability of companies, firms, A 


is supplied In strict confidence for the ex- 


[ elusive use of the subscriber in the sub- 
scriber’s business, 8b that the subscriber shall 
indemnify the agenoy in respect of any loss 
or damage which it may suffer or incur from 
the breach by the subscriber of any of the 
conditions of the contract, is not void as 
being against public policy on the ground 
that the fundamental element of the oontr&ct 
is the desire on the part of the agenoy to 
protect itself against the risk of actions for 
libel resulting from reports issued by it to 
subscribers. If, however, a subscriber does 
disclose information supplied by the agency 
with the result that the agency has to pay 
to a third party damages for a libel on that 
third party contained in the information in 
question, no special damage being suffered 
by the third party, the only damages recover- 
able by the agency from the subscriber in an 
action for breaoh of contract are nominal 
damages, the causa caueans of the liability 
to pay damages being the unlawful act of the 
agency in publishing a libel & the disclosure 
by the subscriber being only the causa sine 
qua non. — Bradstreets British, Ltd. v. 
Mitchell, [1933] Oh. 190 ; 102 L. J. Oh. 
34 ; 148 L. T. Ill ; 48 T. L. R. 670. 

Annotation /—Consd. Howard v. Odhams Prow, Ltd., [1038] 
1 K. B. I. 

260a. 8. P. Harrison v. McShbehan, [1885] W. N. 
207. 

262. Add. Annotation : — Consd. The Kate, [1935] 
P. 100. 

265. Add. Annotations : — Refd. Britannia Hygienic 
Laundry Oo. v. Thomycroft (1926), 136 L. T. 
83; Dee Conservancy Board v . McConnell, 
[1928] 2 K. B. 159. 

268. Add. Annotations : — Consd. Addie R. 8c Sons 
(Collieries) v. Dumbreck, [1929] A. C. 358 ; 
Domine v. Grimsdall, [1937] 2 All E. R. 119. 
Refd. Sutcliffe v. Clients Investment Co., 
[1924] 2 K. B. 746 ; Oompania Mexicana De 
Petroleo El Aguila v. Essex Transport A 
Trading Co. (1929), 141 L. T. 106 ; Coates v. 
Rawtenstall Borough Council, [1937] 3 All 
E. R. 002. 

270. Add. Annotation: — Consd. Haynes v . Har- 
wood, [1936] 1 K. B. 140. 

279. Add. Annotations : — Consd. Marchant Manu- 
facturing Co. v. Leonard D. Ford 8b Teller, 
Ltd. (1930), 164 L. T. 430. Retd. Noble v. 
Harrison, [1920] 2 K. B. 332 ; Smith v. 
G. W. Ry. (1920), 135 L. T. 112 ; Pontar- 
dawe Rural Council v. Moore- Gwyn, [1929] 
1 Ch. 050 ; Northwestern Utilities, Ltd. v. 
London Guarantee A Accident Co., [1930] 
A. 0. 108 ; Hale v. Jennings Bros., [1&S8] 1 

* All E. R. 579. 

280. Add. Annotations: — Refd. Canadian Pacific 
Ry. v. Kelvin Shipping Co. (1927), 138 L. T. 
309 ; The Edison (1982), 147 L. T. 141. 

282. Add. Annotations : — As to (1) Distd. Martin 
v. Stanborough (1924), 41 T. L. R. 1. Refd. 
Gayler 8b Pope v. Davies, [1924] 2 K. B. 75. 

284. Add. Annotation : — Refd. Oldham v. Sheffield 
Corpn. (1927), 130 L. T. 081. 

287a. — — - - — ■-»] — On the morning of Nov. 22, 
1922. the P. t the 8. A ., 8b the 8. were moored 
by their stems to the quay in Valetta 
Harbour, Malta, in the order named from 
east to west, & the vessels had their anchors 
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tours of twenty-five hours each, excluding 
dead time, the hours to be distributed as 
defts. wished. A; at dates A times which they 
approved* There were to be 26 miles of free 
flying between each town, A any extra mile- 
age was to be paid for. Scheds. of times A 
places were agreed, but it w as recognised 
that exact compliance with these was 
dependent on the weather. It was agreed 
that the pilot was to keep in close touch with 
defts. A was each day to telephone to get 
their approval of what he proposed to do, A 
to send a report of what he had done. This 
he did until Nov. 10, 1087. No telephone 
communication was received from the pilot 
after Nov. 0, nor were any arrangements 
made for flights on Nov. 11. At about 
10.45 a.m. on Nov. 11, defts.' representative 
saw the pilot flying over Manchester A Salford 
while the Armistice services were in progress, 
A the pilot flew over the crowded mam square 
in Salford during the two minutes' silence, 
to the horror A indignation of the thousands 
of people there. The result of this flight 
was a vigorous denunciation of defts. A 
the receipt of many letters announcing that 
their goods would be boycotted* T>efts. 
immediately placed advertisements in several 
'of the chief newspapers circulating in the 
district, A letters of explanation A apology 
♦were written to the newspapers by pltfs. A 
the pilot. As a result of trrs flight there was 
a marked drop in the demand for defts.' 
goods. Pltfs. sued defts. for £170 7s. lid. in 
respect of part of the advertising done under 
the contract, A defts. counterclaimed for 
damages, A for a declaration that they were 
no longer bound by the contract. Pltfs. 
contended that unreasonable expense had 
been incurred by defts. in advertising, A that 
only special A not general damages should be 
given for pecuniary loss in respect of breach 
of contract. They contended that the con- 
tract could still be performed at a later date 
A in a different locality : — EM ; (1) the 
expenditure incurred in advertising was 
reasonable in the circumstances ; (2) general 
damages were recoverable for pecuniary loss 
sustained in respect of the breach of con- 
tract; (8) it was commercially wholly un- 
reasonable to carry on with the contract, A 
defts. were released from further perform- 
ance. — Aerial Advertising Oo. v. Batche- 


lor* Peas, I/fd. (Makohbsthr), [1988] 2 AH 
E. R, 788 ; 82 Sol. Jo. 687. 

891. Add* Annotation* ; — Apld. Kaye Steam Navi- 
gation Oo. v* Barnett, Ltd. (1982), 48 T. L. R. 
440; Withers v. General Theatre Oorpn., Ltd., 
[1988] 2 K. B. 586. 

891a. .] — Withers v . Genera l Thea- 

tre Oorpn., No. 181c, ante . 

898. For the cross-reference following this case, 
"As to Interest under Civil Procedure Act, 
1888 (e. 42), s. 28, A damages In lieu of such 
Interest.] — See Money A money Lending," 
read “ As to interest under Civil Procedure Act, 
1888 (c. 42), s. 28, A damages in lieu of such 
interest, see Money A Money-Lending." 

898a. Agreement to pay debt Into bank— Subse- 
quent issue of bankruptcy notice by creditor.}— 
Pltf., a trader, being indebted to defts., an 
agreement was made between him A defts.' 
solrs, that, if he would pay the amount of 
the debt into a bank in the country for the 
credit of defts.’ solrs. in London, that pay- 
ment would satisfy all sums which he owed 

' to defts., A a bkpcy. notice which they had 

- issued in respect of part of the debt would 

not be served on him. Pltf. carried out his 
part of the agreement, but, in breach thereof, 
defts., by a clerk of their solrs., served him 
with the bkpcy. notice : — Held : as pltf., 
•by the agreement, was not to pay his debt 
to his creditors, but was to pay the money 
to the account of defts.’ solrs., which he 
was not under any obligation to do, there 
was sufficient consideration to prevent the 
agreement being nudum pactum A pltf. was 
entitled to maintain an action for breach 
of the agreement. 

The service of the bkpcy. notice having 
been effected within the knowledge of two 
business associates of pltf. : — EM : defts. 
were liable to pltf. in substantial, though 
reasonable A temperate, damages. — Van- 
bhrgen v. St. Edmunds Properties, Ltd., 
[1933] 1 K. B. 346 ; 102 L. J. K. B. 177 ; 
roved. on another point , [1983] 2 K. B. 223, 
0. A. 

404a. Contract to replace stock.] — Pltf. being 
possessed of £8,000 4 per cent, stock, em- 
powered deft, to sell the same, for his own 
benefit, in consideration of which, deft, 
agreed to transfer at the next opening 


the day when he learns that the grain 
has not been sold, even though he does 
not immediately notify the consignee 
that his Instructions have not been 
o&rried out. — Paradis *. Fxdkral 
Grain Oo., Ltd.. [1025] 2 W. W. R. 
164.— CAN. 

Agreement to exchange & eeU 
barthe — Lose of profile — Svb- 

U damage*.) — Knox k Lbwis 

«. Hall, IXMTiT D. LTr. U28 ; [1927] 
3 W. W. IL 27 ; 38 B. O. R. 348 \ reeed* 
eub worn. Hall «. Knox, [19281 i 

d. l.r. 198 ; amj s. a b! $?.— oak. 

, sh. A gr eeme nt to peg for mineral 

is 

measure of damage* was the value, If 
any, of the property loet. — M cGxr e. 

to all breaches of oontraot, namely. 


that the party 

do it, to 


Is, so far as 

money oah do it, to be placed In the 
same situation, with respect to 
damages, as if the oontraot bad been 
performed. Compensation to the 
lessee will not be oosflned to the value 
of the unexpired term, but will include 
all loss naturally resulting from tbs 
eviction. — Haags: v. Martin, [1927] 3 
D. L. R. 10 ; [1927] 8. 0. R. 413.— OAN. 

to trainer for 

taking horee 

expiration of period — Lorn 
of proepeetdee witminge rseoeerabte,] — 
Hows «. Tutt (1227). 27 AT R. 
N. aw. 301 ; 44 N. S. W. W. NT 102. 
— AUt. 

sg, Measure sefccM bg plaintiff -Y— 
BurkaAd ft Co., Ltd. e. Wablsn 

MI! 44 

sh. Breaek of oontraot to su mm er- 
fallow, h-k leasee under a 



contended that the delay In doing It 
would reduce the crops to be grown ft 
deimed on that head — 

Held: since it was impossible to say 
with any degree of certainty that the 
crops in the subsequent years would 
be less than they would have been had 
deft, perforated his covenant, suoh 
damages oould not be awarded.— 
Uolum e. TonxmooN, [12301 8 

W. W. R. M S iS.1. R- ioii.— <J ak. 

si. Contract to lend money.}— There 
is a dear distinction between the 
breach of a oontraot to pay money due A 
the breach of a oontraot to lend money, 
ft the rule governing the damages In 
the latter oase Is that of Hemeg v. 
BaxendaU (1833), 0 Ex. 841 ; 23L. J. 
Ex. 179, ft, therefore, pltf. is entitled to 
recover for the loss he has sustained 
through thoeo oonsequeneas of the 


br e a c h which the parties contemplated 
or ought to have oontemplated would 
probably result therefrom.— Dow In* 
ORAM, LTD* ‘ 






VoL XYIL— Damages. Cases 404a— 412a. 


£3,000 4 per cent. into pltf.’s name t — Held : 
on failure of deft.*s engagement pltf. might 
maintain an action against him to recover 
the value of that stock on the day appointed 
for the transfer. — Sanders v. Kentish 
(1709), 8 Term Rep. 162. 

404b. - . ] — In estimating the measure of 

damages in an action for breach of an engage- 
ment to replace stock on a given day, it 
is not enough to take the value of the stock 
on that day, if it have risen in the mean- 
time ; but the highest value as it stood at 
the time of the trial ; there being no offer 
of the deft, to replace it in the intermediate 
time while the market was rising. — Shep- 
herd e. Johnson (1802), 2 East, 211 ; 102 
E. R. 349. 

Annotation* ; — Ctoasd. Gillingham v, Waakett (1824), M'Ole. 
198. Bill GidnStord vToarroll (1824), 2 B. 8c 0. 024. 

404c. .] — On a bond conditioned for replacing 

stock, the obligee is not entitled to special 
damages for a profit he might have made 
if it had been sooner replaced, unless he 
shows that he actually would have made it. 
On a failure to replace stock, the measure 
of damage is the price at the day when it 
ought to have been replaced, or the price 
at the day of the trial, at the ‘option of pltf., 
but, semble, not the highest price at any 
intermediate day. 

Pltf. gave a bond conditioned to replace 
6 per cent, stock on a given day. After that 
day government gave the holders of that 
stock an option, to be paid off at par, or to 
commute their stock for 3 per cents. Pltf. 
expressed to deft, a wish to have the stock 
replaced, that he might be paid at par, but 
no wish to take 3 per cent, stock : — Held : 
he was not entitled to recover the. price of 
so much 3 per cent, stock as he might have 
obtained in exchange for the 5 per cents. — 
M'Arthur v . Seaforth, Lord (1810), 2 
Taunt. 257 ; 127 E. R. 1076. 

Annotation* .•—Could. Gillingham v . Waakett (1824), M'Ole 
198. Diftd. Gainaford v. Carroll (1824), 2 B. Sc O. 024 
Williams v . Peel River Land Sc Mineral “ 

60 L. T. 089. 


I Go., Ltd. (1886) 


4044. .] — In assessing damages on a writ of 

inquiry, on a bond to replace stock, the fair 
rule is to take the price of the stock on the 
day of the trial, or the day previous. — Har- 
rison v. Harrison (1824), 1 C. Sc P. 412. 

404e. ♦] — The true measure of damages in an 

action for not re-delivering shares lent to 
deft, upon a contract to return them on a 
given aay, is, not the market-price at the 
time of tiie breach, but the market-price at 
the time of the trial. — Owen v. Booth Sc 
Ogle (1864), 14 O. B. 327 ; 2 0. L B. 365 ; 
23 L. J. 0. P. 106 j 22 L. T. O. S. 260 ; 18 
Jur. 356 ; 2 W. R. 222 ; 139 E. R. 134. 

408a. Option to purchase — Profit on resale lost by 
Improper withdrawal.] — Pltf., having an 
option from deft, to purchase a freehold 
house for £4,000, agreed to sell the property 
to S* for £4,600, Sc then wrote accepting 
deft.’s offer to sell the house. In the mean- 
time deft, had sold the property to B. for 
£4,000 : — Held ; as specific performance of the 
contract was impossible bv reason of deft/s 
own act, pltf. was entitled to recover from 
deft, as damages £500, the difference between 
the price at which the property was offered to 
pltf. Sc that at which pltf. contracted to sell 


it. — GtoFriN v. Houldhr (1920), 90 L. J. Oh. 
488; 124L.T. 145. 

411a. Contract to print bank-notes — Unauthorised 
use of plates.] — A firm of printers employed 
by the Bank of Portugal to print a series of 
bank notes known as Vasco da Gama 500 
escudo notes delivered to the Bank 600,000 
notes which were put into circulation in 
Portugal. Subsequently, in breaoh of their 
contract of employment, the printers de- 
livered to one M., the head of a band of 
criminals, 580,000 notes of the same type, 
printed from the original plates or from plateB 
made from the same die, in the belief that he 
had the authority of the Bank. M. Sc his 
associates introduced these false notes into 
Portugal Sc put a large number of them into 
circulation. The Bank on discovering that 
unauthorised notes were in circulation iesued 
notioes withdrawing the whole of this issue 
of Vasco da Gama notes Sc undertaking, 
within a limited time, to exchange all notes 
of this type presented to the Bank for other 
notes. The Bank had an exclusive licence 
to issue bank notes as legal tender in Portugal, 
but the amount of the notes to be issued was 
controlled by law. At all material times the 
currency was inconvertible. In an action 
by the Bank against the printers for breach 
of contract defte. maintained (a) that the 
loss suffered by the Bank was due to their 
own voluntary action in paying the un- 
authorised notes ; (5) that the loss to the 
Bank was limited to the cost of printing Sc 
paper in regard to the new issue : — Held : 
(1) the loss arose naturally from the breach 
of oontract; (2) the proper measure of 
damages was the exchange value expressed 
in sterling of the genuine currency given in 
exchange for the spurious notes, together 
with the cost of printing the genuine notes 
withdrawn. 

(3) Where the sufferer from a breaoh of 
contract finds himself in consequence of that 
breach placed in a position of embarrass- 
ment the measures which he may be driven 
to adopt in order to extricate himself ought 
not to be weighed in nice scales at the 
instance of the party whose breach of con- 
tract has occasioned the difficulty. It is 
often easy after an emergency has passed to 
criticise the steps which have been taken to 
meet it, but such criticism does not come 
well from those who have themselves created 
the emergency. The law is satisfied if the 
party placed in a difficult situation by 
reason of the breaoh of a duty owed to him 
has acted reasonably in the adoption of 
remedial measures, Sc he will not be held 
disentitled to recover the cost of such 
measures merely because the party in breach 
can suggest that other measures less burden- 
some to him might have been taken (Lord 
Macmillan). — banco db Portugal v. 
Wathrlow Sc Sons, Ltd., Waterlow Sc 
Sons, Ltd. v. Banco db Portugal, [1932] 
A. 0. 452 ; 101 L. J. K. B. 417 ; 147 L. T. 
101 ; 48 T. L. R. 404 ; 70 Sol. Jo. 827, H. L. 

Annotation* .‘—4s $2 (1) Oonsd. The EdJaon (1932), 147 L. T. 

141. A 8 to (3) B«fd. HauTLtd. v. Barclay, (1937] 3 All 

B. B. 020. 

412a. Continuation of contract depending on third 
party.] — Defts. agreed in writing to purchase 
from pltfs. all the stores that they required 
in the United Kingdom for their vessels, 
pltfs/ profits on the net price invoiced by the 
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manufacturers to pltfs. to be discussed every 
six months, & the agreement was to remain 
in force as long as another agreement between 
a third co. k delta, continued. This other 
agreement had been previously made on the 
same day, but it was not signed till the follow- 
ing day, & it was to remain in force for ten 
years unless certain payments were sooner 
made. After observing the agreement with 
pltfs, for five months aefts. repudiated it ; — 
Meld : as the continuation of the agreement 
between pltfs. & defts. for more than six 
months depended on the volition of a third 
party, & as the agreement contained nothing 
to prevent defts. from buying their stores 
outside the United Kingdom, pltfs. were 
entitled only to damages in respect of a 
period of one month. — Fbanco-British Ship 
Stork Co., Ltd. v . Compagnib des Char- 
gburs Fban^aise (1926), 42 T. L. E. 735. 


412b. Contract to collect machine — Machine kept 
idle for a week — Value of use.}— Pltf. co. 
secured a contract in Nov. 1937, to level the 
site of the new aerodrome in Guernsey. For 
the performing of such work it was necessary 
to remove a tractor & a scraper from a site 
at Doncaster to the site in Guernsey. Defts. 
contracted to collect the machine at Don- 
caster on Nov. 10, 1937, & to transport it to 
Guernsey, where it should have arrived on 
the morning of Nov. 15. Defts. failed to 


carry out this contract as arranged, & the 
machine did not reach Guernsey until 
Nov. 22. The result was that the machine 
was kept idle at Doncaster for a week. 
The machine had been procured from America 
at a cost of £4,500, &, at the time of the 
above events, there were only very few such 
machines in England. Pltfs. claimed dam- 
ages in respect of the machine being kept 
idle, & defts. contended that they were 
entitled to only nominal damages & interest 
on the cost of the machine & overhead 
charges : — Held : the proper measure of 
damage was not based on interest on pur- 
chase price & depreciation, but was the 
amount pltfs, would have made by the use 
of the machine during the period it was idle. — 
Sunley & Co., Ltd. v. Cunard White 
Star, Ltd., [1939] 2 K. B. 791 ; [1939] 3 All 
E. E. 641 ; 161 L. T. 247 ; 83 Sol. Jo. 690. 

413. Add. Annotations : — Consd. Ley v. Hamilton 
(1934), 151 L. T. 360. Refd. Watt t>. 
Longsdon (1929), 98 L. J. K. B. 711 ; Tolley 
v. Fry (J. S.) & Sons, Ltd., [1930] 1 K. B. 467. 

418. Add. Annotations : — As to (1) Apld. Smith v. 

• Schilling, [1928] 1 K. B. 429. Consd. Ley v. 
Hamilton (1934), 151 L. T. 300. Refd. 
Mechanical & General Inventions Co. v. 
Austin & Austin Motor Co., [1935] A. C. 346. 
As to (2) Refd. Martin v. Benson, [1927] 1 
K. B. 771. 


Part VI. — Liquidated 

424. Add. Annotations :^-As to (1) Refd. Sunley & 
Co. v. Cunard White Star, Ltd., [1939] 
3 All E. E. 641. Generally , Refd. Admir- 
alty Comrs. v . S.S. Chekiang, [1920] A. C. 637 ; 
Widnes Foundry (1925), Ltd. v. Cellulose 
Acetate Silk Co. (1931), 47 T. L. E. 481 ; 
Imperial Tobacco Co. (of Great Britain & Ire- 
land), Ltd. v. Parslay, [1936] 2 All E. E. 515. 

425. Add. Annotations : — As to (1) Consd. Pearl 
Assurance Co. v. South Africa Union Govern- 
ment, [1934] A. 0. 570. As to (2) Consd. 


Damages or Penalty. 

Widnes Foundry (1925), Ltd. v. Cellulose 
Acetate Silk Co. (1931), 47 T. L. R. 373; 
Pearl Assurance Co. v . South Africa Union 
Government (1934), 50 T. L. R. 563. 

426. Add. Annotations: — As to (1) Apld. Widnes 
Foundry (1925), Ltd. v. Cellulose Acetate 
Silk Co. (1931), 47 T. L. R. 481. As to (2) 
1 Apld. English Hop Growers v. Dering, [1928] 
2 K. B. 174. Consd. Imperial Tobacco Co. 
(of Great Britain & Ireland), Ltd. v. Parslay, 
[1936] 2 All E. R. 615. 


PART V. SECT. 1, SUB-SECT. 2. 
414 li. Hevsd, on other grounds, Q. U. 
15 K. B. 11; [1807] A. 0.454. 

414 vHi. .1 — Paffard v. Cavotti, 

118291 1 D. L. U. Ill ; 63 O. L. R. 171. 
-CAN. 


PART VI. SECT. 1, SUB-SECT. 1. 

422 111* . 1 — Acting under the 

provisions of the Diamond Gutting 
Act, 1919, the Govt, of the Union of 
South Africa, hr the U nder -Secretary 
for Mines & Industries, on May 28, 
1988, entered Into an agreement with 
certain diamond cutters whereby in 
effect the cutters undertook to sot 
up a diamond cutting industry in the 
union 8z within a period of six months 
to erect 8c complete a diamond cutting 
factory or faotorios, to provide the 
necessary machinery therefor, 6c to 
conduct all neoeesary operations in 
connection therewith. The contract 
was for five yean, 8c the cutters, by 
clause 14, undertook to deposit with 
the Union, if so required, a total 
guarantee of £10,000, which sum, 
according to the agreement, was to be 
considered as liquidated damages 8c 
to be paid to the union in the event of 


the cutters' failure to carry out the 
obligations imposed on them under the 
agreement. The agreement was rati- 
fied by Parliament & the full guarantee 
was called for, 8c the cutters arranged 
with applt. assurance co. to give the 
Union a guarantee for £10,000. The 
cutters, in pursuance of the agreement, 
proceeded to erect a factory, but on 
Deo. 31, 1931, they repudiated the 
agreement 8c closed down the factory. 
In Mar. 1932, the business of the 
cutters was sequestrated as insolvent 
by the Supreme Ct. of South Africa. 
On a preliminary point arising on a 
claim hy the union against applt. 
assuranoo oo. as guarantors : — Held : 
on the construction of the Homan 
Dutch law, as at present developed, the 
sum claimed was a penalty 8c actual 
proved damage (up to the total sum 
guaranteed) oould alone be recoverable 
In respect of it, & therefore it would 
fall to the Union to prove damage 8c to 
give before trial such particulars thereof 
as might be asked for 8c as the appro- 
priate ct. in 8outh ' Africa might see fit 
to allow. — Pbajrl Assurance Oo., Ltd. 
v. Union or South Africa Govern- 
ment, [1934] A O. 570 ; 103 L. J. P. O. 
174 j 151 I T. 4 ; 60 T. L. R. 663, 
P. G.—-8. AF. 


PART VI. SECT. 1, SUB-SECT. 2. 

424 vii. .] — A rate of damages 

provided for in a contract between a 
co-operative oo. & a grower of fruits 8c 
vegetables, under which the latter 
agreed to deliver all his products to 
the oo. to be marketed by it, fer the 
breach thereof: — Held: to be liqui- 
dated damages 8c not a penalty. — 
Associated Growers or British 
Columbia, Ltd. v. British Columbia 
Fruit Land, Ltd., [19261 1 D. L. R. 
871: [1925] 1 W. W. R. 506; 34 
B. C. It. 633.— CAN. ♦ 

424 Till. .3 — A contract between 

pltfs. 6: deft, provided that should deft, 
fall to deliver to pltfs. all the wheat 
covered by the oontract, he would pay 
to pltfs. as liquidated damages 26 cents 
per bushel for all wheat which he 
should have failed to deliver : — Held' 
the 25 oenta per bushel was not a 
penalty but liquidated damages. — 
Saskatchewan Co-operative Wheat 
Producers, Ltd. v. Zurowski (Sask.), 
[19261 3 D. L. R. 810; [1926] 2 
W. W. H. 604.— CAN. 

_ 424 lx. .) — Bouoaut Bat Oo., 

Dn>. v . T£® Commonwealth. [1927] 
Argus L. R. 416. — A1XK. 
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426a. J — Deft, waa a member of pltf. society, 

which was formed to organise the marketing 
of home-grownhops by their sale through pltfs., 
A by a written agreement deft* undertook 
to deliver to pltfs. au hops grown orproduoed 
by him in 1926 on oertain land. The agree- 
ment also provided that if deft, failed to 
deliver to pltfs. the hops or disposed of them 
otherwise than through pltfs., he would pay 
to pltfs. as & for liquidated damages £100 per 
acne or proportionately on a lees acreage : — 
Held: as a breach of the agreement might 
occasion serious damage which it might be 
difficult to value exactly or ascertain before- 
hand, the sum fixed by the parties as a pre- 
estimate of the damage, namely, £100 per 
acre, was not a penalty but liquidated 
damages. — English Hop Growers v. Der- 
ing, [1928] 2 K. B. 174 ; 97 L. J. K. B. 669 ; 
189 L. T. 76 ; 44 T. L. B. 448, 0. A. 


Annotation : — Consd. Imperial Tobacco Co. (of Great 
Britain & Ireland), Ltd. v. Parslay, [1936] 2 All E. R. 616. 


426b. •] — A contract entered into by pltfs. for 

the manufacture, delivery Sc erection of an 
acetone recovery plant for defts. to be used 
by defts. in the process of manufacturing 
artificial silk, provided that the plant should 
be delivered & erected in 18 working weeks 
from the receipt of final approval of the 
drawings. The contract stipulated by clause 
10 that : “ If this period of 18 working 

weeks is exceeded you (pltfs.) to pay by 
way of penalty the sum of £20 per working 
week you exceed the 18 weeks. . . .” There 
was a delay of 30 weeks by pltfs. in delivering 
Sc erecting the recovery plant ; & in an 

action by them claiming the agreed price 
defts. counterclaimed for damages for delay, 
the actual loss which they suffered having 
considerably exceeded the “ penalty *’ of 
£20 for each of the 30 weeks j — Held : the 
sum of £20 a week was agreed damages & 
was the only sum that defts. were entitled to 
recover. — Cellulose Acetate Silk Co., 
Ltd. v. Widnes Foundry (1926), Ltd., [1933] 
A. C. 20 ; 101 L. J. K. B. 694 ; 147 L. T. 
401 ; 48 T. L. B. 595 ; 38 Com. Cas. 61, 
H. L. 5 affg. 9 S. C. svb nom . Widnes Foundry 
(1925), Ltd. v. Cellulose Acetate Silk 
Co.. Ltd., [1931] 2 K. B. 393, O. A. 


462a. .] — Deft., who had been placed 

upon the “ stop list ” of pltfs., entered into a 
44 price-maintenance ” agreement with them 
that he would not sell their £pods at prices 
lower than those set out in printed schedules 
from time to time issued by them. The 
agreement contained a clause that for every 
breach thereof by deft, he would pay to 
pltfs. the sum of £15 as liquidated damages 
in respect of each sale. Deft, committed 


VoL Xm— Damage*. Casts 486a— 487a. 

breaches of the agreement & an action was 
brought for an injunction Sc to recover £165 
as agreed Sc liquidated damages in respect of 
11 such breaches. At the trial the learned 
judge held that the disparity between the 
price of the article sold Sc the sum to be paid 
as damages prevented such damages from 
being liquidated damages Sc were a penalty : — 
Held : the only question to be considered was 
whether the sum claimed as liquidated 
damages was a fair pre-estimate of the 
damage likely to flow from the breach, Sc not 
unconscionable. Neither the fact that pltfs. 
were a powerful Sc influential co. Sc the trader 
a man m a very small way of business nor the 
fact that there was considerable disparity 
between the sum claimed as liquidated 
damages Sc the price of the article sold was 
relevant. — Imperial Tobacco Co. (of Great 
Britain & Ireland), Ltd. v. Parslay, [19301 
2 All E. R. 615 ; 52 T. L. B. 685 ; 80 Sol. 
Jo. 464, C. A. 

465. Add. Annotation: — Refd. English Hop 

Growers v . Dering, [1928] 2 K. B. 174. 

461. Add. Annotations : — Consd. Widnes Foundry 
(1925), Ltd. v. Cellulose Acetate Silk Co. 
(1931), 47 T. L. R. 373 ; Imperial Tobacco 
Co. (of Great Britain Sc Ireland), Ltd. v. 
Parslay (1935), 62 T. L. R. 61. Refd. English 
Hop Growers v . Dering, [1928] 2 K. B. 174. 

483. Add. Annotation : — Refd. Widnes Foundry 
• (1925), Ltd. v. Cellulose Acetate Silk Co. 
(1931), 47 T. L. R. 373. 

487. Add. Annotation : — Folld. Lock vt Bell, 
[1931] 1 Ch. 35. 

487a. .] — By a contract dated 

Oct. 19, 1928, pltf. agreed to sell to deft, all 
her right, title, Sc interest in a licensed house 
known as T. of which she was the licensee. 
The contract provided that the purchase- 
money should be paid “on or about M 
Nov. 10, 1928, & that deft, should forfeit 
the deposit of £120 which he had paid if he 
should fail to fulfil his part of the contract ; 
also that either party refusing to comply 
with or neglecting to perform any part of the 
agreement should pay to the other, on 
demand, the sum of £200. On Oct. 3, 1928, 
deft, had given to the brewers who were the 
freeholders of T. references which they had 
accepted by Oct. 10. He went to the magis- 
trates’ clerk Sc signed the ordinary notices on 
reference to a request for a temporary transfer 
on Nov. 10, & for full transfer on Dec. 8. At 
least a week before Nov. 10 deft, knew that 
he would he unable to complete the purchase 
of T. unless he could raise a loan. His 
brokers acting in the matter sent him a 
notice to attend on Nov. 10. He did so, Sc 


FART VI. SECT. 1. SUB-SECT. 3. 

4421. Onus of disproof.} 

— If the sum mentioned in a bond is 
expressed to be a penalty, the omu of 
showing that it was intended as HquJ- 
dateddamages is on the person assert- 
ing it. — B. (A.-G. op Canada) e. 
London Guarantee Sc Accident Oo., 
Ltd., [1920] iW.W.R. 83.— CAN. 

448 ill. .] — Where a sum 

is stipulated to be paid as liquidated 
damages, Sc is payable, not on the 
happening of a single eve n t, bat of 
one or mote of a number of events, 
some of which might result in lncon* 


damages *' according to their ordinary 
meaning Sc may treat such a sum as a 
penalty. — Shahixa c. Fein stein, 
[1923] 3 D.L. B. 1036: 16 Sank. L. K. 
464 : [1923] 1 W. W. fe. 1474.— CAN. 


463 iv. vl — Held ; having 

regard to the language in a clause of a 
contract of sernoe, fixing a sum as 
liquidated damages for violation by 
deft, of any«or all of the provisions of 
the contract, the turn fixed was not 
in the nature of a penalty. — D omi- 
nion Art On, Ltd. e. murpht (1993), 
54 O. L. R. 332.— CAN. 


FART VL IEGT. 1, 1 UB-SECT. 6 . 
v 471 tt. .] — The sum 

19 


mentioned In a bond given under 
Canada Grain Act by one licensed to 
operate a country elevator: — Held: 
to be a penalty & only recoverable to 
the extent of the actual loss shown, 
there being no evidence to show it 
was intended as liquidated damages. 
Sc because the conditions ot the bond 
consisted in the performance of many 
acts, some of which might be of great 
Sc others of trifling importance. — K. 
A.-G. of Canada) v . London Gua- 
rantee Sc Aocidknt Oo., Ltd., [1920] 
2W.W.H. 83— CAN. 1 


1 1. .1 — Fbied v. Gaaaoas. 

[1930] 9D.L.B. 664.— CAN. 


J.S. 
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first saw the brewers, telling th e m that he 
could not complete, & that the notice of 
application for transfer would have to be 
withdrawn & another one given. He then 
arranged with pltf. that completion should 
take place on Dec. 8. Deft., however, did 
not attend to complete. On Dec. 22 deft, 
stated that he would complete on Jan. 80. 
In an action by pltf. for a declaration that 
the contraot had been rescinded & the deposit 
of £120 forfeited, & for damages : — Held : 
under the terms of the contract, the sum of 
£200 damages was in the nature of a penalty, 
& therefore not recoverable. — Lock v. Bell, 

L°T 1] 10 1 8 ° h ’ 36 J 100 L ‘ 0h * 22 5 144 


506. Citation : — Por 44 on appeal ” read “ subse- 
quent proceedings .** 

Annotation : — Delete " Generally , Mentd. Re Hall (1804). 
11 L. T. 570.” 

627a. Covenant to pay excess over given amount — 
Penalty.] — A covenant by deft, that the debts 
of a certain firm into which pltf. was about to 


be admitted as partner did not exceed 
specific sum, A that if they did deft, woulc 
pay on demand of the pltf. the sum by whicl 
the debts might exceed the specific amount 
— Held: (1) to be a covenant for an un- 
liquidated sum ; (2) it was properly left tc 
' the jury to say what loss plti. had sustained 
by a breach of the covenant by deft. — 
Walker v. Broadhurst (1853), 8 Exch. 
880 ; 23 L. J. Ex. 71. 

Annotation : — Consd. Johnson v. Diamond (1855), 11 Exoh. 


542. Add. Annotation: — Retd. Widnes Foundry 
(1925), Ltd. v. Cellulose Acetate Silk Co. 
Ltd. (1931), 47 T. L. B. 373. 

543. Add. Annotation : — Retd. Widnes Foundry 
(1925), Ltd. v. Cellulose Acetate Silk Co. 
[1931], 2 E. B. 393. 

544. Add. Annotations : — Consd. Widnes Foundry 
(1925), Ltd. v. Cellulose Acetate Silk Co. 
(1931), 47 T. L. R. 373. Refd. The Arpad, 

. [1934] P. 189. 


Part VII. — Pleading, Proof and Assessment. 


660. Add. Annotation : — Refd. Re Simms, Ex p. 

Trustee (1933), 103 L. J. Ch. 67. 

551. Add. Annotation : — Consd. Re Simms, Ex p . 
Trustee, [1934] Oh. 1. 

657. Add. Annotation : — Folld. Hinton v. Hinton 
*&T3pillett (1930), 46 T. L. R. 585. 

557a. .] — In a divorce case, 

where co-reap. has not appeared, & where the 
jury award damages in excess of the amount 
claimed, the claim should not be amended 
until a summons for leave to amend has 
been served on the co-resp. — Hinton v. 
Hinton & Spillett (1930), 46 T. L. R. 685, 
0, A. 


562. Add. Annotations : — Congd. Groom v. Crocker, 
[1938] 2 All E. R. 394. Refd. Aerial Adver- 
tising Co. v. Batchelors Peas, Ltd. (Man- 
chester), [1938] 2 All E. R. 788. 

565. Add. Annotation : — Refd. Adams v. Union 
Cinemas, Ltd., [1939] 1 All E. R. 169. 

574a. Contingent damages.] — When a 

verdict is found for deft, upon an issue which 
bars the action, the jury cannot assess con- 
tingent damages for pltf., without the assent 
of deft. — Newton v. Harland (1840), 1 
Man. & G. 644 ; 1 Scott, N. R. 474 ; 2 Jur. 
350 ; 133 E. It. 490. 


PART VI. SECT. 1. SUB-SECT. 6. 

pi. Agreement for share of profits 

under option — Failure to take up option 
—Liquidated damages .] — Kennedy v. 
Harris (1012), 23 O. W. R. 179; 
4 O. W. N. 183 ; 7 D. L. R. 291.— 
CAN. 

PART VI. SECT. 1, SUB-SECT. 7. 

629 111. Pltf. gave deft. 

the exclusive agency for six months 
for the sale of certain land. Deft, 
covenanted that if he failed to effect a 
sale of 1,000 acres in the first six 
months he would pay as liquidated 
damages an amount equal t& f 2 per 
acre for each acre of the 1,000 acres 
unsold. Deft, failed to effect a sale : 
— Held .* not a penalty* but liquidated 
damages arising on -proof of failure to 
make the sales, without having to show 
actual loss. — Northern Trusts Co. 
v. Rasmussen, [1924] 2 W. W. R. 
1015.— CAN. 

629 Iv. .1 — Oliver e. 

Belie, [1981] 1 W. W. R. 94.— CAN. 

PART VII. SECT. 1. 

649 xv. — .1 — To reoover 

special damages, a pltf. must expressly 
claim them in his pleadings A prove 
them strictly at the trial.— Carroll 
v. Baer, (1924) 2 D. L. R, 458; 1 
W. W. R. 1249; 18 Sask. L. R, 292. 
—CAN. 

649 svl. 8. P. Butt e. Osbawa 
Corpn.. Wilkinson v. Osbawa Oorpn., 


ri920] 4 D. L. R. 1138 ; 59 O. L. R. 
520.— CAN. 

649 Evil. .1 — In an action 

for breaoh of covenant by delaying 
the completion of a railway crossing, 
which afforded the best road to pltf. s 
saw mill : — Held : evidence of special 
damage was not admissible, none being 
alleged in the declaration, & pltf. not 
having notified deft*, at the time of the 
fact of his suffering the loss of profit, 
which constituted the alleged damages. 
— Shaver v. Grkat Western Ry. Co. 
(1857), 6 O. P. 321.— CAN. 


PART VII. SECT. 2, 

669 1. Necessity for proof of special 
damage .] — On a claim for damages for 
personal injuries, pltf. cannot claim 
for special damages for nursing where 
he tails to show that he has either 
paid or is under any legal obligation 
to pay for the nursing done ; the tact 
that he intends to pay a sum to his 
nurse is not sufficient. — Carroll v. 
Baer. (19241 2 D. L. R. 452 : 1 
W. W. R. 1249 ; 18 Saak. L. R. 292. 
—CAN. 


o i. Clausen v. Cana- 

dian Timber & Lands, Ltd. (1925), 
35 B. O. R. 481. — GAN. 


PART VIL SECT. 2, SUB-SECT. 1. 
sa. Default judgment — Assessment by 
master— -No jurisdiction. }— Pierson k 
Pierson r. Lay, (1931) 1 W. W. R. 
398.— CAN. 


•b. Necessity for judgment .] — An 
assessment of damages should not be 
ordered except under a judgment 
declaring the plaintiff entitled thereto. 
— Stone v. Vuloan Municipal 
Hospital District, (1930] 1W.W.R. 
839 ; 3 D. L. R. 210.— CAN. 


sd. Order for inquiry — Report of 
referee — Powers of judge .] — Where 
under his formal judgment as entered 
a trial judge ordered that an Inquiry 
be made to ascertain what, if any, 
damages bad been caused pltf. by cer- 
tain acts of defts., & no appeal was 
taken from said judgment or applica- 
tion made to vary it : — Held .* that it 
was not open to tho trial judge, on 
reoeiving tho report of the referee, to 
vary the scope or operation of the 
order for reference by placing a con- 
struction on it other than that which 
it. dearly bore. — Brodt vf Wear- 
mouth & Pyle, (1937 J 1 W. W, R. 
777 : 2 D. L. R. 457 ; 51 B. C. R. 844. 

— cAn. 


PART VU. SECT. S. SUB-SECT. 2. 

676 11. On same principles as 

jury .) — In assessi ng damages against 
a member of the Winnipeg Grain 
Exchange tot wrongfully dosing out 
the account of a customer, a judge is 
not bound to take the highest peak as 
the measure thereof, but may base his 
assessment upon the principal adopted 
by juries. — Nelson ». Baird Sc 
Bottkrell (1915). SO W. L R. 892 ; 
8W.W.R, 144 ; 25 Man. L. R. 244.— 
CAN. 
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576. After this case add 44 In matrimonial 

causes.] — See Husband A; Wife, No. 4077a.** 

576a. Assessment by Court of Appeal — Case tried 
without jury.] — Heaney v. Co-operative 
Wholesale Society, Ltd., [1932] W. N. 78; 
73 L. Jo. 292 ; 173 L. T. Jo. 262, O. A. 

592a. .] — Where a jury has improperly 

awarded an annuity by way of damages 
instead of a lump sum the judge should 
redirect the jury ; he has no power to enter 
judgment for the capitalised amount of the 
annuity. — Fournier v. Canadian National 
By. Co., [1927] A. C. 167 ; 95 L. J. P. C. 
177 ; 135 L. T. 009 ; 42 T. L. R. 029, P. C. 
594. Add. Annotation : — Held. Martin v. Stout, 
[1925] A. C. 359. 

598. Annotation : — For “ Retd. S.S. Celia v. S.S. 
Volturno, [1921] 2 A. C. 544,** read “ Expld. 
S.S. Celia t>. S.S. Volturno, [1921] 2 A. C. 
544.’* 

Add. Annotation : — Raid. Adelaide Electric 
Supply Co. v. Prudential Assurance Co., 
[1934] A. C. 122. 

599. Add. Annotation : — Expld. Banco de Portugal 
v. Waterlow Sc Sons, Ltd. (1931), 100 L. J. 
K. B. 405. 

001. Add. Annotation : — N.F. Peyrae v. Wilkinson, 
[1924] 2 K. B. 100. 

002. Add. Annotations : — Apld. The Baarn, [1933] 
P. 261. Retd. Ellis* Trustee v . Dixon John- 
son, [1924] 2 Ch. 451 ; Banco de Portugal v. 
Waterlow Sc Sons, Ltd. (1931), 47 T. L. R. 
369. 

004. Add. Annotations : — Retd. Ellis* Trustee v. 
Dixon- Johnson, [1924] 2 Ch. 451 ; Banco de 
Portugal 17. Waterlow & Sons, Ltd. (1931), 
100 L. J. K. B. 405. Mentd. Richardson v . 
Richardson, [1927] P. 228. 

608. Add. Annotation: — Consd. Rc Parent Trust 
Sc Finance Co., [1930] 1 All E. R. 041. 

609. Add. Annotation : — Retd. The Baarn, [1933] 
P. 251. 

811. Add. Annotation : — Folld. Peyrae t7. Wilkin- 
son, [1924] 2 K. B. 100. 

612. For the existing paragraph in original volume 
substitute the following paragraph : — 

.] — In an action in this country 

for a debt payable in a foreign currency 
the debt must be converted into English 
currency at the rate of exchange prevailing 
at the date when the debt became due Sc pay- 
able, Sc not at the rate of excliange prevailing 
at the date of judgment. — Peyrae v. 
Wilkinson, [1924] 2 K. B. 100 ; 93 L. J. K. B. 
121 ; 130 L. T. 611. 

Annotation Retd. The Baarn, [1933] P. 251. 


612a. -.] — Between 1903 Sc 1909 pltfs., 

Russian subjects, effected with defts., an 
American insurance co. then having a branch 
in Russia, insurances in the form of four 
endowment life policies Sc paid the premiums 
in Russia in roubles down to 1918. The 
amounts secured by two of the policies having 
become payable : — Held : judgment should 
be entered for pltfs. for the sterling equivalent 
of the amounts due in chervonetz roubles at 
the date when those amounts became due. — 
Buerger v. New York Life Assurance 
Co. (1927), 90 L. J. K. B. 930 ; 187 L. T. 
431 ; 43 T. L. R. 001, O. A. 

Annotation : — Held. Perry v. Equitable Life Assce. Society of 
U. S. A. (1929), 45 T. L. R. 468. 

613. Citations .-—Add “ 15 Asp. M. L. O. 670.** 
Delete <( revsg. S. C. sub nom. Dreyfus Sc 
C o. v. Atlantic Shipping Sc Trading Co. 
(1921), 37 T. L. R. 417, 0. A.** 

Annotations : — Delete “ Mentd. Czamikow 
v. Roth, Schmidt (1922), 92 L. J. K. B. 81 ; 
Ford t7. Compagnie Furness (France), [1922] 
2 K. B. 797 ; Pinnock v. Lewis Sc Peat, 
[1923] 1 K. B. 090.” 

614. Add. Annotations: — Consd. Anderson v. Equit- 
able Life Assce. Soc. of United States (1920), 
134 L. T. 557. Refd. Pyrmont, Ltd. v. 
Schott, [1939] A. 0. 145. 

615. After this case add “ See, also, Insurance, 
Vol. XXIX., p. 389, No. 3104.” 

018. Add. Citations :—Q3 L. J. Ch. 203 ; 130 

L. T. 109. 

Add. Annotations : — As to (1) Consd. Anderson 
v. Equitable Life Assce. Soc. of United States 
(1920), 134 L. T. 657; Buerger t7. New York 
Life Assce. (1927), 90 L. J. K. B. 930. Refd. 
Broken Hill Proprietary Co. v. Latham, [1933] 
Ch. 373. Generally, Refd. Ellis’ Trustee v. 
Dixon- Johnson, [1924] 2 Ch. 461 ; Ottoman 
Bank of Nicosia v. Chakarian, [1938] A. C. 
200 ; Pyrmont, Ltd. v. Schott, [1939] A. t\ 
145. 

625. Add. Annotations : — As to ( 1) Refd. Chapman 
V. Ellesmere (1932), 140 L. T. 538. As to (2) 
Consd. Ley v. Hamilton (1934), 151 L. T. 
300. Refd. Tolley v. Fry J. S. Sc Sons (1929), 
40 T. L. R. 108. Generally, Refd. Watt t7. 
Longsdon (1929), 98 L. J. K. B. 711. 

625a. .] — In assessing damages against 

joint tortfeasors one set of damages will be 
fixed ; Sc they must be assessed according 
to the aggregate amount of the injury result- 
ing from the common act. — Chapman t7. 
Ellesmere (Lord), [1932] 2 K. B. 431 ; 
101 L. J. K. B. 370 ; 146 L. T. 538 j 48 
T. L. R. 309 ; 70 Sol. Jo. 248, C. A. 


579 vL .1 — When the writ In 

an action, under Wrongs Act, 1915. 
Part III., has been endorsed for trial 
with a jury. sect. 16 of that Act makes 
the jury the tribunal to assess the 
damages. If interlocutory judgment 
be entered in default of appearance, 
Ord. XIII., r. 5, does not. in the absence 
of consent of the parties, enable the 
prothonotary to ascertain the damages. 
The deft. Is entitled to notice of the 
aseeesment of damages by the Jury. — 
Walsh v. McMighaxl. [1928] v. L. R. 
345 ; (1928) Argus L. R. 195. — AUS. 


PART VIL SECT. 8. SUB-SECT. 3.— B. 
598 1. Amount due in foreign currency 


— Date of judgment sued on. J — Where 
deft, in a suit in Bombay contended 
that the rate of exohange should he 
that on the day on which the ct. 

£ renounced judgment: — Held: the rate 
> he taken was that prevailing on the 
pay judgment was given in toe High 
Ct. in England, whloh gave pltf. the 
cause of aotion for the suit in Bombay. 
— Madha vji .Fisium v. Ramjviklal 
Vadilal (1921 K 1. L. R. 47 Bom. 
487.— IND. 

si. .} — Held: the rate for 

conversion of dividends payable in 
foreign currency was the rate ruling 
on the date when each dividend became 

21 


due. — T he Custodian v. Bluoher, 
[1927] 3 D. L. R. 40; [1927] S. C. K. 
420.— CAN. 


608 Hi. .] — In oases of 

breach of contract, the date on which 
the rate of exchange is to be taken for 
the purpose of converting one set of 
currency into another Is the date os 
which under the agreement the money 
was to be paid Sc on which a breach 
occurred by its not being paid. — 
Sharool ft Co. v. Finlay Fleming 
ft Co. (1923), I. L. R. 1 Ran. 389.— 
IND. 
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686. Add Annotation : — Retd. The Koursk,[1924] 
P. 140 ; Brie v* Biohardson, [1927] 1 K. B. 448. 

681* Add. Annotations : — Reid. Chapman v. Elles- 
mere (1932), 48 T. L. K, 809 ; Crozier v. 
Wishhit do Co. do Western Printing Services, 
Ltd., [1936] 1 All E. R. 1. 

683. Add. Annotation : — Retd. Crozier v. Wishart 
do Co. do Western Printing Services, Ltd., 
[1936] 1 All E. R. 1. 

687. Add. Annotation : — Reid. Banco de Portugal 
t>. Waterlow do Sons, Ltd. (1932), 48 T. L. R. 
404. 

888. Add. Annotation : — Oonsd. The Koursk, [1924] 
P. 140. 

648. Add. Annotations : — Oonsd. Wing Lee v . Lew, 
[1925] A. 0. 819. Dlstd. Beaney v. Co- 
operative Wholesale Society, Ltd. (1932), 173 
L. T. Jo. 262. Held. Hobbs v. Tinling, Hobbs 
v. Nottingham Journal, [1929] 2 K. B. 1 ; 
Ley v. Hamilton (1984), 151 L. T. 380; 
Oweirv. Sykes, [1936] 1 K. B. 192. 

648a. .] — An appeal from a judge trying a 

case without a jury is a rehearing by the Ct. 
of Appeal with regard to all the questions 
involved in the action, including the question 
What damages ought to be awarded. But 
the Ct. of Appeal will be disinclined to reverse 
the finding of a trial judge as to the amount 
of damages merely because they think that 
if they had tried the case in the first instance 
they would have given a lesser sum. In order 
* to justify reversing the trial judge on the 
question of the amount of damages it will 
generally be necessary that the Ct. of Appeal 
should be convinced either that the trial 


judge acted upon some wrong principle of 
law, or that the amount awarded was so 
extremely high or so very small as to make it, 
in the judgment of the Ct. of Appeal, an 
entirely erroneous estimate of the damage 
to which pltf. is entitled. 

A doctor, in general practice, who was 
thirty-nine years of age do an athlete, sus- 
tained severe injuries in an accident through 
the negligence of deft.’s servant, the injuries 
having permanent results which necessitated 
the doctor employing an assistant to help him 
carry on his practice do also prevented him 
from following his athletic career. The 
doctor brought an action against deft, to 
recover damages for his personal injuries, 
which action was tried by a judge without a 
jury, do the judge awarded pltf. the sum of 
£10,000 as damages. Deft, appealed against 
the decision on the ground ( inter alia ) that 
the damages were excessive : — Held : by the 
Ot. of Appeal, although if they had tried the 
case in the first instance they would probably 
‘ have awarded a smaller sum as damages, 
yet they would not review the finding of the 

.* trial judge as to the amount of damages, as 
they were not satisfied that the trial judge 
acted upon a wrong principle of law, or that 
the amount awarded as damages was so 
high as to make it an entirely erroneous 
estimate of the damage to which pltf. was 
entitled. — Owen v . Sykbs, [1936] 1 K. B. 
192 ; 105 L. J. K. B. 32 ; 164 L. T. 82 ; 80 
Sol. Jo. 15, O. A. 

673. Add. Annotations: — Retd. Canadian Pacific 
Ry. v. Kelvin Shipping Oo. (1927), 138 L. T. 
869 ; Liesbosch S.S. Owners v. Edison S.S. 
Owners, [1933] A. C. 449. 


PART VIL SECT. 8, SUB-SECT. 4. 

687 II. .1 — Gat OC., Ltd. v. 

Trick. (19271 1 D. L. R. 1001; 60 
o. lTr. 8.— CAN. 

PART VII. SECT. 8, SUB-SECT. 8. 

rl. Right of — Defendant not en- 
titled to eaA plaintiff with view to 
assessment of damages .) — Fong Young 
e. Shino Wah, [1928] 1D.L.H, 481 ; 
69 O. L. R. 870. — CAN. 

•t. When assessment mvet be by 
master . J — Hennioar ®. Hknnigar 
<N. B),, [10261 1 D. L. R. 891.— 
CAN. 

PART VIL SECT. 4, SUB-SECT. 1. 

•v. Trial without jury — Power of 
appellate court to assess.] — An appellate 
ot., where an action has been tried 
without a Jury, has power, without the 
consent ot oounaei, to naien damages 
itself without ordering a new trial.— 
Genders v. South Australian Rtb. 
OOMR., [1098] S. A. S. R. 272.— AU6. 

PART VII. SECT. 4, SUB-SECT. 8.— A. 

661 X. .] — Ooohun v. La 

Fonderxe M Joubtte (1008), 84 
B. a R. 168 .t*CAN. 

661 xL .1 — Where damages 

are olaimed for the depredation in 
value of an article, the basis of assess- 
ment is the dilfsrenos between the value 
ot the article immediately before it 
was damaged ft its value immediately 
afterwards. Where damages have been 
assessed on a wrong prindple a new 
trial will be ordered. — D ry den v. Orb 
(1928), 28 S. R. N. S. W. 916$ 45 
N. S. W. W. N. 44.— AUS. 

661 xil. .} — BRENNER s. 

M,? ft KV%U 

OAN. 


661 till, .V— Middleton 

v. McMillan (B. O.), [1920] 1 D. L. R. 
977.— CAN. 

661 jriv. .1 — Maonamaha 

V. DesBrzsay, [1930] 4 D. L. R. 78. — 
OAN. 

PART VII. SECT 4, SUB-SECT. 8.— 
B. (a). 

680 v a. . ] — Held : although 

the damages were excessive, the ct. 
would not interfere upon that aooount. 
— MoMonagle v. Orton (1888), 6 
Man. L. R. 193.— OAN. 

680 xl. .] — New trial granted on 

payment of costs on the ground of 
excessive damages. — Stock v. Great 
Western Ry. Co. (1858), 7 C.P. 526.— 
CAN. 

6891. — Misconduct of Jury .] — 
Where an assessment of damages is 
not thought to be unoonsolonable but 
only excessive, it ought to be set aside 
If the Jury took into aooount some- 
thing which they ought not to have 
taken Into aooount & failed to take 
into aooount something whloh they 
ought to have taken Into aooount. — 
Cosgrove v. Canadian National 
Railways, [1028] 4 D. L. R. 818; 
[1923] 3 W. W. R. 1159.— CAN. 

60S vili a. .] — Where 

the damages were exeesstve: — Held : 
there should be a new trial, unless 
pltf. consented to reduce his verdict. — 
Clarke v. Murray (1877), temp . 
Wood, 127.— CAN. 

60S xviiL -.] — In an 

action for damages for breach of con- 
tract, the Jury awarded pltf. £80 for 
speaial damages, including law costs, 
£250 for loss of profits. Sc £20 for 
general damages. Deft, moved tor a 
new trial upon the ground that the 
award of anything more than a merely 
pQ 2 D as general damages was 


excessive : — Held .* as no substantia] 
wrong or miscarriage of Justice had 
been occasioned, a new trial ought not 
to be ordered, but the Judgment should 
stand, subjeot to pltf. consenting to 
the elimination of the amount awarded 
as general damages. — Stewart e. 
O'Brien, [19251 N. Z. L. R. 400.— 
N.Z. 

602 six. .1 — Goldman 

v. Kirby 6c Bobs, Lid., [1927] S. R. 8. 
58.— “AUS. 

a L -——.I— Damages will not bo 
reduced on appeal unless the Jury were 
misled or have erred badly. — Peterson 
v. McIntosh, [1934] 1 D. L. R. 289.— 
CAN. 

705 II a. .1 — In an action 

for work Sc labour, the second trial 
being before a special Jury struck by 
deft*., Sc the veroictbeing larger than 
before, the ct. declined to Interfere 
for excessive damages. — Stock v. 
Great Western Ry. Oo. (1858), 9 
a P. 134.— OAN. 

705 iiL J — Mason v. South 

Norfolk Ry. Co. <1889), 19 O. R. 
182.— CAN. a 

705 Iv. Assessment by jury in 

excess of claim — Statement of claim 
amended by trial judge *} — In an action 
of trespass to a certain lot of land 6c 
expulsion of pltf. therefrom, pith 
$600, the Jury asssesed the 
damages at 81,500, & the trial Judge 
amended the ^statement of claim 
accordingly : — Held .‘the damages were 
excessive. Sc a new trial was granted. — 
Robinson v* Hall (1882), 1 O.B. 266. 
—QAM. 

705 v. Unless party agreed to 

reduction of damaoee.]— Stbsiald v. 
Grand Trunk Ry. Oo, , Trekaykx e. 

&" 1 ' <M90 ‘- »• 
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781a. •] — The CJfc. of appeal may set aside the 

assessment of damages by a jury where the 
amount assessed is so small or so large as 
that twelve sensible jurors could not reason* 
ably have given the verdict, or as to lead the 
ct. to the conclusion that the jury must have 
taken into consideration matter whioh they 

' ought not to have considered, or that they 
have omitted to pay regard to matter which 
they ought to have considered. — Smith v. 
Schilling, [1028] 1 K. B. 429; 97 L. J. 
K. B. 270 ; 188 I* T. 475 ; 44 T. L. R. 109, 
O. A. 

734. Add. Annotations : — Consd. Roach v. Yates, 
[1937] 3 All B. R. 442. Refd. Owen v. Sykes, 
[1936] 1 K. B. 192 ; Rose v. Ford, [1930] 
1 K. B. 90. 

737. Add. Annotations : — Apld. Hobbs v. Tinling, 
Hobbs v. Nottingham Journal, [1929] 2 

K. B. 1. Refd. Tolley v. Fry J. S. & Sons 
(1929), 46 T. L. R. 108 ; Ley v. Hamilton 
(1934), 151 L. T. 300 ; Farmer r. Hyde, [1937] 
1 K. B. 728. 

741. Add. Annotation : — Refd. Farmer v. Hyde, 
[1937] 1 K. B. 728. 

751. Add. Annotations : — Refd. Smith v. Schilling, 
[1928] 1 K. B. 429 ; Ley v. Hamilton (1934), 
151 L. T. 360 ; Mechanical & General 
Inventions Co. v. Austin & Austin Motor Co., 
[1935] A. C. 346 ; Owen v. Sykes (1935), 105 

L. J. K.B. 32. 

751a. .] — Smith v. Schilling, No. 721a, 

ante. 

753. Add. Annotations : — Refd. Croker v. Croker 
(1932), 48 T. L. R. 697 ; Mechanical & 
General Inventions Co. v. Austin So Austin 
Motor Co., [1935] A. C. 346. 

762a. .] — Pltf., who since 1928 had 

been engaged in business in this country, 
alleged that deft, had published letters on 
Aug. 15, 1932, & on Aug. 27, 1932, which 
libelled him in connection with a business 
enterprise in which pltf. & deft, were jointly 
interested So he claimed damages. Deft, 
pleaded that the words complained of, which 
concerned a confidential report which deft, 
had received from Australia, had been pub- 
lished on privileged occasions without malice 
towards pltf. So under a sense of duty in the 
honest belief that they were true. In 
the action which was tried before the Lord 
Chief Justice So a special jury the jury 
found that pltf. So deft, were not jointly 
interested in the business enterprise on 


| Aug. 16, 1932, So on Aug. 27, 1932, So further 
that deft, was not actuated by malice on the 
first occasion but was actuated by malice 
on the second occasion So they awarded 
£5,000 damages. Deft, appealed on the 
ground that the damages were excessive of 
that the verdict was against the weight So 
evidence, & by an amendment which he 
asked for on the hearing of the appeal he 
contended that the Lord Chief Justice was 
wrong in holding that the occasion of the 
publication on Aug. 15 was not privileged 
So that he should have decided as a matter 
of law that it was privileged : — Held : (1 ) on 
the pleadings So the case made thereon at the 
trial the ruling of the Lord Chief Justice 
that the occasions were not privileged was 
correct So inevitable ; (2) there was no reason 
for inferring that the jury took into account 
any irrelevant consideration in fixing the 
amount of damages in question. In all the 
circumstances the amount of the damages, 
substantial as it was, was well within the 
reasonable limits of a jury’s discretion in such 
matters. — Ley v. Hamilton (1935), 153 
L. T. 384 ; 79 Sol. Jo. 573, H. L. 

764. Add. Annotation : — Refd. Hobbs v. Tinling, 
Hobbs v. Nottingham Journal, [1929] 2 
K. B. 1. 

784. Add. Annotations : — Consd. Heaps v. Perrite, 
Ltd., [1937] 2 All E. R. 60. Refd. Smith v. 
Schilling, [1928] 1 K. B. 429 ; Flint v. Lovell, 
[1935] 1 K. B. 354 ; Ley v. Hamilton (1934), 
151 L. T. 300 ; Rose v. Ford, [1937] 3 Ail 
E. R. 359 ; Shepherd v. Hunter So Co., [1938] 
2 All E. R. 587. 

784a. .] — Smith v. Schilling, No. 721a, 

ante. 

796. Add. Annotation : — Refd. Mechanical So 
General Inventions Co. v. Austin & Austin 
Motor Co., [1936] A. C. 346. 

820. After this case add : — 

Failure to assist trial judge.] — See 

Hillas So Co., Ltd. v. Arcos, Ltd., Sale 
of Goods, No. 28b, post. 

830. After this case add “ See , also , Juries, Vol. 
XXX., pp. 245, 240.” 

832a. .] — Smith v. Schilling, No. 721a, 

ante. 

833a. Claim for special damages — No general 
damages awarded.] — In ati action brought by 
pltf. against defts. for damages for assault, 
pltf. claimed £1 18a. 9 d. special damages. 


731 is. .] — In an notion to 

recover an amount due under a contract 
for purchase of an hotel, deft, set up a 
breach of warranty, but at the trial a 
plea of misrepresentation was sub- 
stituted. The Jury were directed that 
the proper measure of damages recover- 
able by deft, would be that applicable 
m an action on a breaob of warranty : — 
Held : there should be a new trial, for 
the purpose of wmosnfng damages upon 
the basis of the difference between the 
market price at the date of the contract 
& the contract price. — Hasdman p. 
McLeod (1926), 26 8. JEL N. 8. W. 
678 ; 43 N. 8. W. W. N. 194.— AUS. 

FART VU. SECT. 4, SUB-SECT. 8.— 
B. (b). 

741 vi. .1 — The ofe. will not 

tfthcnmh the damag es are 
a thectTwould baveauowed. 


— Clark* v. Oak apian Northkbn Ry., 
{19311 4 M. P. R. 164.-K5AN. 

FART VII. SECT. 4, SUB-SECT. 3.— 
B. (o). 

748 I. Mistake — Acting upon wrong 
principle. ] — Where a Jury assessed 
damages on a wrong principle : — Held : 
the ct. would set aside the verdict on 
the ground of excessive damage having 
been given. — Fbnxbty v. Halifax 
OcmwTY^1868), 8 N. 8. R. (2 Thom.) 

PART VIL SECT. 4, SUB-SECT. 3.— 
0. (a). 

786 i*. J — Pat p Illinois 

Publishing It PunmNO Co., [X929J 
3D.L.R. 876 2 W. W. R. 14 ; 23 

S. L. R. 664.— CAN. 

7S6 x, .1— Where on an appeal 

23 


for an increase of damages assessed by 
a trial judge it does not appear that the 
judge failed to take into consideration 
some element of damage whioh he 
should hare considered, his award 
should not be disturbed. — M cCul- 
lough v. Robinson, [1931] 1 D. L. R. 

. W. R. 534 “ 


620; [1930] 3 W. 
8. L. R. 158.— CAN. 
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PART VII. SECT. 4. SUB-SECT. 3.— 

C. <d). 

831 Vli. .]— A Ct. of Appeal will 

not increase the amount of damages 
awarded by a trial judge on the verdict 
of a jury unless ft appears that the 
jury has failed to consider some 
element of damage whioh should have 
been considered. — Stroud v. Das- 
Bbisay So Colo an (1930), 42 B. C. R. 
507*— CAN, 
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The jury returned a verdict for pltf., but only 
awarded him £1 18*. 9 d. damages : — Held : 
the fact that the jury did not award pltf. 
any general damages did not render the 
verdict a nullity & judgment must be entered 


for pltf. for the amount of damages awarded 
to him. — Puroshottam Das Kapur v. 
Trentham, Ltd., [1039J 1 K. B. 253 ; 108 
L. J. K. B. 143 ; 160 L. T> 280 ; 55 T. L. R. 
176 ; 83 Sol. Jo. 58. 


DANGEROUS GOODS. 

See Carriers ; Negligence ; Sale' op Goods ; Shipping, etc. 


DATE. 

See Bills of Exchange ; Bills op Sale ; Deeds ; Statutes ; Time. 


DEAD BODIES. 

See Burial and Cremation ; Coroners. 



Vol. XVII. — Deeds. Cases 8—888. 


DEEDS AND OTHER INSTRUMENTS. 


Part I. — Deeds. 


8. After this case add : — 

Share certificate.] — See South 

London Greyhound Racecourses, Ltd. v. 
Wake, Corporations, No. 182a, ante. 

28. Add. Annotation : — Refd. Cleobury Mortimer 
Rural District Council v . Childe, [1933] 2 
K. B. 368. 

57. Add. Annotation : — Held. Messager v. British 
Broadcasting Co. (1928), 97 L. J. K. B. 251. 

61. Add. Annotation : — Consd. Walton Harvey, 
Ltd. v. Walker & Homfrays, Ltd., [1931] 1 
Ch. 145. 

74. Add. Annotation: — Refd. Importers Co. v. 
Westminster Bank, [1927] 1 K. B. 869. 

108. For cross-reference before this case read “ See, 
now , Law of Property Act, 1925 (c. 20), 
s. 73.” 

133. Add. Annotation: — As to (1) Consd. Re 
Leighton’s Conveyance, Re Land Registra- 
tion Act, 1925, [1936] 1 All E. R. 667. 

149. Add. Annotation : — Consd. Westminster 

Bank, Ltd. v. Wilson, [1938] 3 All E. R. 652. 

150a. Delivery by one party — Refusal of execution 
by other party — Effect.] — In a deed executed 
in 1923, A. covenanted to pay B. a weekly 
sum to be applied to the maintenance of her- 
self & a son then expected to be, A afterwards 
in fact, bom. By that deed A. had an option 
to execute a settlement by which similar 
benefits should be secured to B. & the son, 
such settlement to be in satisfaction of the 
weekly sum payable under the deed. A 
settlement was engrossed to which A. & B. 
were parties, pltf. bank also being named as a 
party as the trustee. The settlement secured 
to B. & the infant benefits similar to those in 


PART I. SECT. 2, SUB-SECT. 1. 

17 ii. Whether gift intended .) — 

Where a conveyance or mtge. Is 
expressed to be for valuable considera- 
tion, but the fact Is that none was paid . 
nothing bnt the dearest evidence can 
avail to show that a gift was Intended. 
— John Deere Plow Co., Ltd. r. 
Peters 8c Spohn. 11929] 2 D. L. R. 103 ; 
23 S. L. R. 218 ; U9281 3 W. W. R. 686. 
—CAN. 

PART I. SEOT. 6, SUB-SECT, 1.— A. 

•a. Proof of execution — Deeds within 
county-— 9 Via. c. 34, s. 7.1— Re York 
County Registrar (1847), 3 U. C. R. 
188.— CAN. 

PART I. SECT. 6, SUB-SECT. 1.— E. 

183 ill. Attestation required by 

statute — Deed improperly attested— Exe- 
cution admitted by grantor.] — Retd: 
as the mtge. deed was not attested 
within Transfer of Property Act, 
s. 59. It was invalid In spite of the 
grantor's admission. — H iba Bibi e. 
Ram Hari Lal (1925), L. R. 52 Ind. 
App. 362.— IND. 

189 tt. .1 — The manager of a 

bank, a Justice of the peace, is not in- 
capacitated from acting as attesting 
witness to the execution of a mtge., 
under the Transfer of Land 8tatute 
(No. 301) to his bank.— Bank or 


the deed of 1923, & also contained a release 
of the covenant in the deed. The settlement 
was executed by A. & unconditionally 
delivered to B., who, however, refused to 
execute it, & eventually returned it un- 
executed. The property settled was India 
Stock, &, after the execution of the settle- 
ment by A., this was sold by the hank & 
the proceeds paid to A. The bank did not 
execute the settlement. B. sought a declara- 
tion that the handing over of the proceeds of 
sale constituted a breach of trust : — Held : 
(per Scott & Olauson, L.JJ.) in the circum- 
stances, the execution of the settlement by A. 
was analogous to a written offer by him to 
contract, & the failure of B. to execute the 
settlement was analogous to a failure to 
accept that offer. The settlement was, there- 
fore, wholly inoperative, & the bank were 
under no liability to B. or the infant ; (per 
Sir Wilfrid Greene, M.R.) the execution of 
the settlement bound A. ; but, as he exe- 
cuted it upon the faith that B. would execute 
it, the failure of B. to execute it rendered it 
inoperative to bind A. — Westminster .Bank, 
Ltd. v. Wilson, [1938] 3 All E. R. 652 ; 82 
Sol. Jo. 695, 0. A. 

166. Add. Annotation: — Refd. Humphrey & 
Denman v. Kavanagh (1925), 41 T. L. R. 378. 

169. Add. Annotation Refd. Westminster Bank, 
Ltd. v. Wilson, L1938] 3 All E. R. 662. 

267. Add. Annotation:— Refd. Brown v. Brown, 
[1936] 2 All E. R. 1616. 

364. Add. Annotation :— FoUd. Re Morton, Morton 
v. Morton, [1932] 1 Cb. 506. 

366. Add. Annotation : — Refd. Re Parent Trust & 
Finance Co., [1936] 3 All E. R. 432. 

PART I. SECT. 5, SUB-SECT. 2.— D. 

d I. Whether deed revocable.}—- 

Hebert v. Gallien, [1931] 2 D. L. R. 
150 ; 66 O. L. R. 554 ; 3 M. P. R. 67.— 

CAN. 

250 1. Deed conditioned to take effect 
from death of grantor— Deed reserving 


Victoria v. Michall (1882), 8 V. L. R. 
11.— AUS. 

193 v. Necessity for intention to 

attest.] — The mere fact that a person 
sees, or receives an acknowledgment 
of, the execution of a document 8c 
signs it does not make him an attesting 
witness, unless he signs with the idea 
of bearing testimony to the execution 
& with the idea further of permitting 
himself to be cited as a witness to 
prove the execution.— Laohman Singh 
V. SURENDRA BAHADUN SlNOH (1932), 
I. L. R. 54 All. 1051.— IND. 

was 

properly recorded.— McKenzie v. 
Lamont (1877), 11 N. S. R. (2 R. & C.) 
517.— CAN. 

sd. Effect of. 1— The attestation of a 
deed proves no more than that the 
stature of an executing party had 
been made to a document in the 

S resenoe of a witness. It does not 
lvolve the witness 'in any knowledge 
of the oontent* of the deed, nor fix 
him with notice of its provisions,— 
Fazal Hussain v. Jiwan Shah (1932), 
I. L. R. 14 Lah. 369.— IND. 

PART L SECT. 5, SUB-SECT. C. 

231 vii. .} — Hugo arp v. 

Ontario 8c Saskatchewan . 
Oobpn. (1908). 1 flask L» R. 526 : 6 
W. L7 b; 645 : 6 W. L. R. 886.-cXn. 
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rent for life.}— Riddell v. Johnston, 
[1931] 2 D. L. R. 479.— CAN. 

sf. Deed conditioned to take effect 
from death of grantor.]— A deed bold in 
escrow bv grantor with the Intention 
that it should lie delivered on grantor h 
death is void. — T homah v. Thomah, 
[1938] 4 D. h. R. 566. — -CAN. 

PART I. SECT. 5, SUB-SECT. 3. 

1 1, .] — McDonald v. McDonald 

[19311 1D.L.R. 93.— CAN. 

PART I. SEOT. 5, SUB-SECT. 4. 

b |. Land Act, 1888, f. 26.1 

— Hjobth «. Smith (1897), 5 B. O. R. 
369— CAN. 

PART L SECT. 5, SUB-SECT. 7.— A. 

a |. ,] — Some of the persons 

named as Joining in a covenant cannot 
be bound, where the others who are 
named, 8c whose concurrence is neces- 
sary to the accomplishment of the 
object recited In the deed , have not 
joined. — Moose t>. lRWtN, [19261 4 
D. L. R. 1120 ; 59 O. L. R. 546.— CAN. 
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870. Add. Annotation : — Consd. Westminster 

Bank, Ltd. v. Wilson, [1938] 3 All E. R. 662. 

870a. Uncertain whether one party alive— Execu- 
tion by others — Subsequent refusal to concur.] 
— A f a mi ly arrangement for the division of an 
estate entered into in the absence or without 
the knowledge of one of the parties or persons 
interested in A affected thereby is not binding 
on any of the parties unless his concurrence 
is subsequently obtained. On the death of 
W. M. without having made an effective will, A 
leaving his five brothers his next of kin, four 
of them joined with a niece in executing a 
deed of family arrangement, whereby the 
niece, who had been living with W. M. A his 
wife, who predeceased him, A for whom 
W. M. desired to make provision, was to be 
given an equal one-fifth share with the four 
brothers. The fifth brother T. M. was not a 
party to the deed, as at the date thereof he 
had not been heard of for over twelve years, 
and it was uncertain whether he was living 
or dead* Since the date of the deed the 
whereabouts of T. M. had been discovered, 
and be refused to concur in it Held : the 
arrangement was not binding on any of the 
parties thereto. — Be Morton, Morton v. 
Morton, [1982] 1 Ch. 606; 101 L. J. Ch. 
260 ; 146 L. T. 627. 

884. Add . Annotation : — Refd. Westminster B ank , 
Ltd. v . Wilson, [1938] 8 All E. B. 662. 

401. Add, Annotation : — Refd. Be Spollon <fc 
Long’s Contract, [1936] 2 All B. R. 711. 


449* Add, Annotations : — Consd. Blay v, Pollard A 
Morris, [1980] 1 K. B. 628. Refd. Guildford 
Trust v, Pohl A Maritch (1928), 72 Sol. Jo. 
171. 

468. Add, Annotation: — Refd. Ms Lloyds Bank, 
Ltd., Bomze A Lederman v. Bomze, [1981] 
1 Ch. 289. 

467. Add, Annotation : — Refd. Jenkins v, Jenkins, 
[1928] 2E.B. 601. 

464. Add, Annotation: — ApW. Be Clout A 
Brewer's Contract, [1924] 2 Ch. 280. 

470. Add, Annotation: — Refd. Swift v. Board of 
Trade (1924), 98 L. J. K, B. 629. 

479. Add, Annotation : — Refd. Westminster Bank, 
Ltd. v. Wilson, [1938] 3 All E. R. 652. 

490. Add, Annotation : — Retd. In the Estate of 
Southerden, Adams v, Southerden, [1925] 
P. 177. 

600. Add. Annotation: — As to (1) Refd. Blay v. 
Pollard A Morris, [1930] 1 K. B. 628. 

501. Add. Annotation: — Refd. Blay v. Pollard A 

* Morris, [1930] 1 K. B. 628. 

501k. Where deed voidable.] — In all cases where 

* a bond is voidable, A so remains at the time 
of the pleading, as in the case of infancy A 
duress, the obligee cannot plead non est 
factum. — Whelpdaxb’s Case (1604), 6 Oo. 
Rep. 119a; 77 E. R. 239. 

527. Add. Annotation : — Reid: Lancashire Loans, 
Ltd. v. Black, T1934] 1 K. B. 380. 

588. Eor “ distinction *’ read “ destruction." 


Part II. — Instruments Under 

565. Add. Annotations : — Consd. Swift v. Board of 
Trade, [1926] A. C. 520. Refd. Maine A 
New Brunswick Electrical Power Oo. v. Hart, 


Hand — Non-Testamentary. 

[1929] A. C. 631 ; Simpson v . Maurice's 
Bxors. (1929), 45 T. L. R. 581. 


PART I. SECT. 0, SUB-SECT. 1. 

406 iv. .] — A deed tinder seal 

cannot bind a person who la not a 
party to the deed. — Battue Greek 
Toasted Corn Flake Oo. v. Kellooo 
Toasted Corn Flake Oo., (1928] 
4D.L.R. 543.— CAN. 

400 v. .1 — Faulkner v. Faulk- 

ner (1898), 28 0. R. 252.— CAN. 

PART l SECT. 7. 

495 ▼. - — .] — Bennett v. 

Kidd , (1926) N. 60. — IR, 

PART 1. SECT. 8, SUB-SECT. 8. 


PART I. SECT. 8, SUB-SECT. 8. 

454 vi. — r-.l — Under an 

agreement between pltf. & defte. for 
the sale of a business the latter under- 
took to Incorporate a oo. & to assume A 
pay the amount due on a chattel mtge. 
In carrying out the agreement pltf. 
signed what he thought was a mere 
transfer of the business to the oo., hut 


which was in fact a new agreement 
which expressly released delta, from 
Its obligation to pay off the chattel 
mtge. There was no evidence of any- 
thing being said to or by pltf. with 

icfc to such release. Sc the evidence 

whether he read the new agree- 
ment over before signing it was con- 
flicting : — Held .* the release had been 
fraudulently Inserted, Si pltf. was en- 
titled to be indemnified by defts. 
against his liability on the mtge. — 
Jack v. N a noose Wellington Col- 
lieries, Ltd*. [1996] 8 D. L. R. 898 ; 
[1925] 2 W. W. R. 267 ; 35 B. 0. R. 
295.— CAN. 


PART 1. SECT. 8, BUB-SECT. 16. 

499 ii. .]— The suoocss of 

a plea of non eat factum does not 
neoessarily depend on the 
of fraud. If it can props 
that the mind of the signer of the docu- 
ment in question did not aeeompany 
his stonature, & there is no estoppel, 
the plea succeeds. 

Nu, the female deft., while the vice- 
president of a co., sig n ed a document 


establishing 
rly be said 


by which she personally guaranteed 
payment of the oo.’s indebtedness to 
pltf. bank. On the faith of said 
guarantee A of a similar guarantee by 
her husband the bank gave up a 
guarantee of another person A con- 
tinued to make advances to the oo. 
M. never Intended to sign, A did not 
know she was signing, a personal 
guarantee ; she did not read the docu- 
ment or make any inquiries about it & 
was not informed of its contents, but 
thought she was signing a oo. form as 
an official of the oo. for the oo. : — 
Held: although there was no fraud 
or misrepresentation involved A M. 
did not exercise reasonable oars in 
signing the guarantee, A although the 
bank nad acted upon it, She was not 
liable thereon. The slgnatufo thereto 
was not in contemplation of law her 
signature ; she did not owe the bank 
the duty necessary to support an 
estoppel by negligence; A on the 
evidence the essentials of estoppel by 
representation as distinct from estoppel 
by negligence, were not established.— 
Imperial Bank or Canada v. MoLel* 
LAN, [1984] 1W.W.R 65.— CAN. 
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Part III. — Interpretation of Deeds and Non-Testamentary 

Instruments. 


681. Add. Annotations : — Retd, Sharpe & Dohme 
Inc. v . Boots Pure Drug Go. (1927), 44 B. P. 0. 
867 ; British Thomson-Houcton Oo. v. Metro- 
polifcan-Vickers Electrical Co. (1928), 45 
R. P. 0. 1; Socidtd Anonym© Servo-Frein 
Dewandre v. Citroen Oars, Ltd. (1929), 47 
B. P. 0. 221. 

582. Add. Annotation: — Refd. Finlay v. N. V. 
Kwik Hoo Tong Handel Maatschappij, [1929] 
1 K. B. 400. 

587. Add. Annotations : — Refd. Toumier v. National 
Provincial & Union Bank of England, [1924] 

1 K. B. 401$ livock v. Pearson (1928), 83 
Com. Cas. 188 ; Hall v. Brooklanda Auto- 
Racing Club (1982), 48 T. L. R. 540 ; Kulu- 
kundifl v. Norwich Union Fire Insurance 
Society, [1937] 1K.B.1; Court Line, Ltd. 
v. Dant & Russell Inc., [1939] 3 All E. R. 
314 ; Broome v. Pardess Co-operative Society 
of Orange Growers (Established 1900), Ltd., 
[1939] 3 All E. R. 978. 

592. After this case insert “ See, generally, Con- 
tract, Vol. XII., pp. 79 et seq." 

597. Add. Annotation : — Refd. Schiller v. Petersen 
(1924), 130 L. T. 810. 

608. AM. Annotation : — Refd. Greenwood v. 
Martins Bank, Ltd. (1931), 47 T. L. R. 607. 

621. Add. Annotations : — Consd. Re Arden, Short v. 
Oamm, [1935] Ch. 326. Refd. I. R. Comrs. v. 
Raphael, I. R. Comrs. v. Ezra, [1935] A. C. 98. 

622. Add. Annotations : — Apld. G. W. By. v. S.S. 
Mostyn, [1928] A. 0. 57. Refd. Abrahams v. 
MacFisheries [1925] 2 K. B. 18; British- 
American Tobacco Co. v. Jones (1925), 134 
L. T. 405 ; Dee Conservancy Board v . Mc- 
Connell, [1928] 2 K, B. 159. 

626. Add. Annotations : — Refd. North & South 
Insurance Corpn., Ltd. v. National Pro- 
vincial Bank, Ltd., [1930] 1 K. B. 328 ; 
Reardon Smith Lines, Ltd. v. Black Sea & 
Baltic General Insurance Co., Ltd., [1938] 

2 All E. R. 700. 


627. Add. Annotation : — Refd. Greenhill v. Federal 
Insce. (1920), 95 L. J. K. B. 717. 

629. Add. Annotation : — Refd. Reardon Smith 
Lines, Ltd. v. Black Sea & Baltic General 
Insurance Co., The Indian City, [1939] 3 
All E. R. 444. 

681. Add. Annotations : ——Consd. Sherwood v. 
Tucker, [1924] 2 Ch. 440. Refd. Batchelor 
v . Murphy (1924), 41 T. L. B. 153. 

659. Add. Annotation : — Refd. Re Sassoon, I. R. 
Comrs. v. Raphael, Re Sassoon, I. B. Comrs. 
v. Ezra, [1938] Oh. 858. 

662. Add. Annotation : — Consd. Re Sassoon, I. B. 
Comrs. v. Raphael, Re Sassoon, I, R. Comrs. 
v. Ezra, [1933] Oh. 858. 

665. Add. Annotations : — Apld. Saunders v. Young’s 
Brewery (1925), 42 T. L. R. 138 ; Re SoctetA 
Intercommunale Beige d’ Electricity Feist v. 
Soci6te Intercommunale Beige d* Electricity 
[1933] Ch. 884. 

667. Add. Annotation: — Refd. I. B. Comrs. v. 

Raphael, I. R. Comrs. v. Ezra, [1935] A. 0. 90. 
686. Add. Annotation : — Refd. Re Sassoon, I. R. 
Comrs. v. Raphael, Re Sassoon, I. R. Comrs. 
v. Ezra, [1933] Oh. 858. 

688. Add. Annotations: — Apld. Tsang Ohuen v. Li 
Po Kwai, [1932] A. O. 715. Consd. Shipley 
Urban District Council v. Bradford Corpn. 
(1938), 154 L. T. 444. 

697. Add. Annotations : — Consd. Lazard Bros. & 
Co. v. Brooks (1932), 37 Com. Oas. 224. Refd. 
Samuel v. Dumas, [1924] A. O. 431 ; Foscolo 
Mango & Co. v. Stag Line, Ltd., [1981] 2 
K. B. 48. 

700. Add. Annotation : — Retd. Bussell v. Bussell, 
[1924] A. 0. 687. 

701. Add. Annotation ; — Refd. The Penelope, 
[1928] P. 180. 

702. Add. Annotation : — Consd. Re Sassoon, I. R. 
Comrs. v. Raphael, Re Sassoon, I. R. Comrs. 
v. Ezra, [1933] Ch. 858. 


PART III. SECT. 1. 
sd. Parent db child bearing same name 
— No addition of “ senior ” or M junior ” 
— Presumption in favour of parent .] — 
New Brunswick Power Oo. v. Prick 
Hatt (1024), 52 N. B. R. 1.— CAN. 

PART IIL SECT. 8. 

576 x. .1 — Inches v. Fockj & 

Dowuno (1870), 13 N. B. R. (2 Han.) 
140.— CAN. 


PART III. SECT. 8, SUB-SECT. 3.— A. 

682 ii. .] — Manufactur- 
ers Life Insurance Oo. «. Bwinwbt, 
(1026] ! D. L. R. 503.— CAN. 

PART 111. SECT. 8, SUB-SECT. 3.— B. 


686 *L Contract with 

Crown.}— Held : (1) where the rwfl 

intention of the parties oan be dearly 
collected from the language within the 
four corners of a deed yJnstroinent In 
writing, ota. are bound to g iveafie pt 

to ^StflSedSom^^m* uaod/le 
by refecting as superfluous what Is 
repugnant te the red Intention so 
gathered : (2) a contract ought to 

receive t&at oonatruotton whfeh will 
best effectuate the Intention of the 
parties to he oo n e c t ed from the whole 
flflTcarinont. greater regard being had 


to the dear Intention of the parties 
than to any particular words which 
may have been used In the expression 
of their Intent. The terms of the 
agreement are to be drawn partly 
from the written document & partly 
from all the surroundings of the written 
document, such as the nature of the 
transaction with regard to which the 
document is brought Into life ; (3) the 
Crown is not bound by the error or 
inadvertence of Its officers, nor by any 
deliberate Intention of its officers 
without proper authority to alter the 
terms of a written agreement. — R. v. 
Peat Puma, Ltd., (1930] Ex. O. R. 
180.— CAN, 

705 Ki. In de- 

ciding whether a given transaction is 
an out Sc out sale with a condition for 
re -purchase or a mtge. by conditional 
sale, it is the intention of the parties 
at the time of entering into the transac- 
tion which must be regarded. That 
intention must be gathered from the 
terms of the deed itself Sc the surround- 
ing oiroumatanoes. — Biskawrad v. 
Mueamnad (1028), I. L. R. 45 AU. 

68 .— mo. 

765 xii. — .}— The In- 

tention of the parties to an instrument 
must he collected from the language of 
the instrument. Sc may be elucidated 
by the oondnct they have pursued. — 
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Midnapore Zamindari Oo., Ltd. v. 
Muktakeshi Patrani (1020), I. L. R. 
6 Pat. 6 1 . — IND. 


PART IIL SECT. 8, SUB-SECT. 4. 

710 xxi. .] — When a person 

agrees to purchase, he impliedly cove- 
nants to pay in the absenoe of terms 
exhibiting a different intention, but 
the whole dooument must be con- 
strued Sc may show that such implica- 
tion is not to be drawn. — Grieve 
McGlory, Ltd. v. Dome Lumber Co., 
Ltd. Sc Thompson, [1923] 2 D. L. R. 
164 ; 1 W. W. R. 989. — CAN. 


716 nil. .} — Bartei. r. Bktra 

(N. B.), [10261 1 X>. L. R. 1196.— CAN. 


716 xxlil. .J — When under the 

terms of a Kabuli y at a rent in kind Is 
reserved Sc its price is also mentioned 
the intention is to be gathered with 
reference to expressions used in other 
parts of the document. — J uram Man- 
da b v. Ram Mandal (1927), I. L. R. 
65 Cafe. 808.— IND. 


716 xxfv. .] — The rule govern- 
ing the Interpretation of a deed Is that 
the deed must be read as a whole In 
order to ascertain the true meaning of 
several clauses. Sc that the words of 
each clause should be so construed as 
to bring them into harmony with the 
other provisions of the deed. If that 
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Cases 74a— 900. 


English and Empire Digest Supplement, 


748, Add. Annotation: — Refd. Herbert’s Trustee 
v. Higgins, [1026] Ch. 794. 

760. Add. Annotation: — Refd. Re Hammond, Parry 
v. Hammond, [1924] 2 Cb. 276. 

778* Before this case add “ See , note, Law of 
Property Act, 1925 (c. 20), s. 61." 

786* Add. Annotations: — Apld. Re Jenkins, 

Jenkins v. Davies (1981), 100 L. J. Ob. 265. 
Gonsd. B arras v. Aberdeen Steam Trawling & 
Fishing Co., Ltd., [1938] A. 0. 402; Re 
Sassoon, I. H. Comrs. v. Raphael, Re Sassoon, 
I. B. Comrs. v. Ezra, [1933] Oh. 858. Refd. 
The Ruapehu, [1927] P. 47 ; Shaw v. Public 
Trustee (1929), 141 L. T. 465 ; Reardon Smith 
Lines, Ltd. v. Black Sea & Baltic General 
Insurance Co., [1938] 2 All E. It, 706 ; Swami 
(Pakala Narayame) v. King-Emperor, [1939] 
1 All E. R. 896. 

792* Add. Annotation : — Consd. Lorden v. Brooke- 
Hitching, [1927] 2 K. B. 237. 

798. Add. Annotation : — Refd. Hvalfangerselskapet 
Polaris Aktieselskap v. Unilever, Ltd., 
Hvalfkngerselskapet Globus Aktieselskap v 
Unilever, Ltd. (1933), 39 Com. Cas. 1. 

810. Add. Annotation : — Refd. Re Morgan & Pro- 
vincial Insurance Co., [1932] 2 K. B. 70. 

812a.. .] — Under an agreement dated 

May 6, 1912, appit. corpn. agreed to supply 
certain additional water to resp. council if 
the council required it, subject to the right 
which the corpn. retained of drawing water 
not exceeding 250,000 gallons “ a day,” at 
. “ a pro rata charge as is £540 for 450,000 
gallons subject to measurement ” ; the 
agreement also provided that certain water 
rights of the council under prior agreements 
should be preserved. Under those agree- 
ments the council were entitled to draw 
water from land of the corpn. during terms 
expiring in 1945 at annual rentals of £250 & 
£290. Other water rights granted under the 
agreement of May 6, 1912, were made pay- 
able for by the council at the same rate as 
was paid by the council under the prior 
agreements. In June, 1934, the council 
wished to take the benefit of the agreement for 
the supply of additional water, but contended 
that the charge for the same therein expressed 
should be amended so as to be read as “ a 
pro rata charge as is £540 per annum for 
450,000 gallons per diem subject to measure- 
ment.” The council brought this action for 
a declaration that the clause should so be 
read ; — Held : the principle of construction 
laid down by Coleridge, J. in Shore v. 
Wilson, 9 Cl. & F. 355, at p. 525, that where 
language was used in a deed which in its 
primary meaning was unambiguous such 
primary meaning must be taken conclusively 
to be that in which the writer used It, was 
qualified by that learned judge by excepting 
the case in which the primary meaning was 
exoluded by the context A was not sensible 


with reference to the extrinsic circumstance 
in which the writer was placed at the time 
of writing. In Neale v. Neale , 79 L. T 
629, the Ct. of Appeal objected only tc 
extrinsic evidence being introduced wher 
the words of the document only admittec 
of one meaning ; the primary meaning k 
the present case was excluded by the context 
& was therefore not decisive. In prop© 
cases, if necessary, words could be suppnec 
to give effect to the obvious & apparent pur- 
pose of the document where the language 
as a whole carried with it the meaning sough 
to be attached to it. Therefore the word 
“ per annum ” & “ per diem ” must be reac 
into the clause in question. — Shipley Urbai 
District Council v . Bradford Corpn. 
[1936] Ch. 375, 399 ; (1936), 105 L. J. Ch. 225 
232 ; 154 L. T. 444 ; 80 Sol. Jo. 185, C. A. 

815. Add. Annotation : — Consd. Stewart v. Sasha 
Ute, Ltd., [1936] 2 All E. R. 1481. 

815a. Recurring words — Same construction.]— 
There is no rule of genera) application tha 
* in construing a document the same meaning 
must be assigned to an expression through- 
' out ; it is only in cases of doubt or ambiguit; 
that it is necessary or permissible to resor 
to the device. — Watson v. Haggitt, [1928 
A. C. 127 ; 97 L. J. P. 0. 33 ; 138 L. T. 306 
44 T. L. R. 90 ; 71 Sol. Jo. 963, P. C. 

824a. Donor old & deaf.] — TX ylor v. Taylor 
Barclays Bank, Ltd. (1933), 77 Sol. Jo. 319. 

825. Add. Annotations : — Consd. Schiller v. Peter- 
sen, [1924] 1 Ch. 394. Refd. Phipps v 
RogerB, [1926] 1 K. B. 14. 

842. Add. Annotation : — Refd. Brakspear v. Bar- 
ton, [1924] 2 K. B. 88. 

849. Add. Annotation : — As to (1) Refd. In t/i 
Estate of Thomas, Public Trustee v . Davies 
[1939] 2 AU E. Ii. 567. 

852. Add. Annotation : — Refd. Widnes Foundr 
(1925), Ltd. v. Cellulose Acetate Silk Co. 
[1931] 2 K. B. 393. 

853. Add. Annotation : — Refd. Re Whitrod, Bur- 
rows v. Base, [1926] Ch. 118. 

875. Add. Annotation: — Consd. Liddiard v. Wal- 
dron, [1933] 2 K. B. 319. 

877. Add. Annotation : — Refd. Famworth v. Man- 
chester Corpn., [1929] 1 K. B. 533. - 

882. Add. Annotation : — Refd. United States Ship- 
ping Board v. Strick, [1926] A. C. 645. 

883. Add. Annotation: — -Refd. Foscolo Mango & 
Co. v. Stag Line, Ltd., [1931] 2 K. B. 48. 

893. Add. Annotation : — Consd. Re Ell wood, [1927 
1 Oh. 455. 

895. Add. Annotation : — Refd. Wilston S.S. Co. v 
Weir (1925), 31 Com. Cas. 111. 

900. Add. Annotations : — Refd. Jones v. Oceanic 
Steam Navigation Co., [1924] 2 K. B. 730 
A.-G. v. Blackpool Corpn. (1928), 9S? J. P. 60 • 
Lazard Bros. & Co. v. Brooks (1932), 38 Com 
Cas. 46. 


interpretation does no violence to the 
meaning of which they are naturally 
susceptible. Indeed, it it oompetent 
to the ofc. to disregard the literal 
meaning if the words are sufficiently 
flexible to beer that interpretation. 
The duty of the ct. is to find out the 
intention of the executant from the 
language used by him, but parol 
evidence to vary the oontenta of the 
document cannot be admitted. — Y usaf 
Ad v. Alibhot (1928), I. L. R. 10 
Lab. 671.— IND. 


PART III. SECT. 3, SUB-SECT. 8.— A. 

773 xxx. .1 — Reid: the words 

*' net proceeds M did not mean “ net 

i irofits.” — S oott e. Montgomery, 
1020J 1 W. W. R, 140 ; 60 D. L. R. 
04 ; 30 Man. L. R* 90.— CAN 

773xxxi. .1 — An expression having 

no technical meaning in an agreement 
between laymen should not be strictly 
construed.- — Carlton Hotel Co. v. 
GaRDINRR, [1034] 4 D. L. K. 421. — 
CAN. 
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d. Read now 816a L” 

816a U. .J — Reid : evi 

denoe to show that a word was used In 
a different sense in one sentenoe from 
that in which ft was used In a preoedin 
sentence, was rightly exoluded. — 
McDonald v. Halifax Corpn. (1895), 
28 N. B. R. (16 R. Sc G.) 84.— CAN. 

PART 111. SECT. 3, SUB-SECT. S. 

874 li. .1 — Shukin v. Dxmosxt 

(Bask.), 11927) 1 D.L.R. 849.— CAN. 
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909. Add. Annotation : — Retd. Busby v. Avgherino, 
[1927] 2 Oh. 33. 

970. Add . Annotation : — Retd. StockweU v. South- 
gate Corpn., [1936] 2 All E. B. 1343. 

975. Add. Annotation : — Refd. StockweU v. South- 
gate Oorpn., [1936] 2 All E. R. 1343. 

970. After this case add: — 

Age of parties to conveyance.] — See Law of 
Property Act, 1926 (c. 20), s. 205 (1) (ii). 

981. Add. Annotation : — Generally , Refd. Berners 
v. Fleming, [1925] Ch. 264. 

988. Add. Annotation: — As to (1) Refd. Be Sas- 
soon, I. R. Conors, v . Raphael, Be Sassoon, 
I. R. Comrs. v. Ezra, [1933] Oh. 858. 

991. Add. Annotation : — Refd. Be Sassoon, I. R. 
Comrs. v. Raphael, Be Sassoon, 1. R. Comrs. 
v. Ezra, [1933] Ch. 858. 

1002. Add. Annotation : — Refd. Be Sassoon, I. R. 
Comrs. v. Raphael, Be Sassoon, 1. R. Comrs. 
v . Ezra, [1933] Ch. 858. 

1007. Add. Annotation : — Refd. Lowther v. Clifford 
(1926), 95 L. J. K. B. 576. 

1015. Add. Annotation : — Refd. Westminster Bank 
v. Hilton (1926), 136 L. T. 315. 

1028. Add. Annotations : — Consd. R. v. Kylsant 
(Lord), [1932] 1 K. B. 442. Refd. R. v. 
Bishirgian, R. v. Howeson, R. v. Hardy, 
[1936] 1 AU E. R. 586. 

1032. Add. Annotation : — Refd. CaUard v. Beeney, 
[1930] 1 K. B. 353. 

1062. Add. Annotation: — As to (1) Consd. Ellis 
v. Noakes, [1932] 2 Oh. 98, n. 

1065. Add. Annotation : — Consd. Taylor v. British 
Legal Life Assce. (1925), 94 L. J. Ch. 284. 

1067. Add. Annotation : — Refd. Elder, Dempster 
v. Paterson, Zochonis, Griffiths Lewis Steam 
Navigation Co. v. Paterson, Zochonis, [1924] 
A. O. 522. 


1075. Add. Annotation : — Refd. Eshelby v. Fede- 
rated European Bank, Ltd. (1931), 101 L. J. 
K. B. 245. 

1076a. .] — I do not see that a guarantor 

stands in any better position than any other 
contractor, & I do not see that this contract 
is to be construed in any different way from 
any other contract. • . • It is to be construed 
with reasonable & proper strictness, as every 
other contract has to be construed (Swift, J. ). 
— Eshelby v. Federated European Bank, 
Ltd., [1932] 1 K. B. 254 ; on appeal , [1932] 
1 K. B. 423, C. A. 

1081. Add. Annotations : — Refd. Edwards v. A.-G. 
for Canada (1929), 46 T. L. R. 4. Mentd. 
Huntoon Co. v. Kolynos (Incorporated), 
[1930] 1 Oh. 528. 

1090. Add. Annotation : — Refd. Huntoon Oo. v. 
Kolynos (Incorporated), [1930] 1 Oh. 628. 

1093. Add. Annotation : — Consd. Aldridge v. 
Wright (1929), 98 L. J. K. B. 682. 

1097. Add. Annotation: — Refd. Jardine v. A.-G. 
for Newfoundland (1932), 48 T. L. R. 199. 

1098. Add. Annotation : — Refd. Gregg v. Richards, 
[1926] Ch. 521. 

1099. Add. Annotation: — Refd. Humphery v . 
WUson (1929), 141 L. T. 469. 

1106. Add. Annotation : — Refd. Gregg v. Richards, 
[1926] Ch. 621. 

1107. Add. Annotations : — Refd. Gregg v. Richards, 
[1926] Ch. 521 ; Inland Revenue Comrs. v. 
Dalgety & Co. (1929), 98 L. J. K. B. 542 ; 
Diggins v. Forests! Land, Timber & Railways 
Co. (1930), 142 L. T. 609; I. R. Comrs. v. 
Dalgety <fc Co., [1930] A. 0. 627. 

1109. Add. Annotations: — Refd. Reed v. Page & 
East (1926), 42 T. L. R. 744 ; Svenssons 
(C. Wilh.) Travaruaktiebolag v. CUffe SB. Co. 
(1931), 37 Com. Cas. 83. 


PART III. SECT. 3, SUB-SECT. 18.— 
B. (b). 

948 vi. .] — A s soon as there 1b 

an adequate Sc sufficient definition, 
with convenient certainty, of what is 
intended to pass by a deed, any sub- 
sequent erroneous addition wul not 
vitiate it. — Darapalk, kto. v. Nazis 
(1923), I. L. K. 50 Calc. 394.— IND. 

949 xv i. .] — Wilson v. R., [1926] 

Exoh. O. R. 8.— CAN. 

PART III. SECT. 3. SUB-SECT. 14. 

951 Ii. .] — Price Brothers ft 

Oo^JLtd. V. R., [1926] 3 D. L. R. 642. 

PART III. SECT. 8, SUB-SECT. 15. 

Ii . Crown grants.] — The doctrine 

of omnia prcesumuntur rite ease acta 
should apply in its fullest extent In 
respect to the compliance with statutory 
conditions in the obtaining of Crown 
grants tor purchase or pre-emption 
under the Land Act, ft, though it 
may be shown in a proper oase that 
irregularity, error or deception have 
in fact led to the issuance of such a 
grant, yet before it can be attacked the 
Crown must be, at least, a party to tbe 
proceedings ft the issue will, in many 
oases, depend upon the attitude taken 
by the Crown. — North Pacific 
Lumber Co. e. Sayward, [19181 2 
W. W. R. 771 ; 24 B. C. R. 273.— CAN. 

PART 111. SECT. 8. SUB-SECT. 16. > 

r I, Grant of easement — Refer- 

ence to plan — Plan omitted. J - Held . 
where there was no plan, parol evidence 
was admissible to Identify the land. — 


Banks Peninsula Electric Power 
Board v. AKAflki Borough Council, 
[1923] N. Z. L. k7 880. — N.Z. 

PART III. SECT. 3, SUB-SECT. 18.— A 

988 vi. .] — Where there are two 

S ossible interpretations of a contract 
: one would lead to an obvious absur- 
dity or injustice, the other interpreta- 
tion is to be accepted. — Thompson v. 
North Battleford, [1924] 1 D. L. R. 
159: 1 W. W. R. 51.— CAN. 

988 vii. .] — Re Ford ft Hardy 

(Ont.), [1926] 2 D. L. R. 749.— CAN. 

988 vlii. .1— Canadian Steve- 

doring Co., Ltd. e. Robin Line S.S. 
Co., Canadian Stevedorino Co., Ltd. 
v. Seas Shippino Co. (B. O). 119271 
4 D. L. R. 614; [19271 2 W. W. R. 
737.— CAN. 

PART III. SECT. 3, SfJB-SECT. 21. 

b L Award— Computation of 

hours worked.}— -An award made by the 
Commonwealth Ct. of Conciliation ft 
Arbitration between the Seaman's 
Union ft various reaps., of whom deft, 
oo. was one, provided In respect of 
deckhands that “ the time taken for 
meals partaken while the vessel is 
under way shall not be included.** 
Deft. oo. in reckoning the hours worked 
by an employee claimed to deduct the 
time occupied by him at meals while 
the vessel was in port : — Held : in 
the absence of a custom or usage to 
support such a deduction, the maxim 
expressio unius est exclusio aUerius 
applied, ft tbe appeal was allowed. — 
The Federated Seamen’s Union of 
Australasia v. The Huon, Channel 
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ft Peninsula Steamship Co., Ltd., 
[1925] Tas. L. R. 1.— AUS. 

PART III. SECT. 4. SUB-SECT. 1. 

1144 x. Blanks in printed form 

not filled in.] — Re Dempsey ft Midland 
L. ft 8. Oo., [19251 4 D. L. R. 670.— 
CAN. 

1144 xl. — .1 — Canadian Col- 
lieries (DunsmuirL Ltd. v. Duns- 
muir, Dunbmuir v. Mackenzie (1911), 
18 B. C. R. 538.— CAN. 

1144 xii. .1 — Lachman Das «. 

Ram Prasad (1927), I. L. R. 49 All. 
680.— IND. 

1144 xill. .1 — Parol evidence to 

vary a written Instrument rejected, 
although it was doubtful if It contained 
all the agreement between tbe parties. 
— McAlpine e. How (1802), 9 Gr. 372. 
—CAN. 

h i. .[—Willard v. McNab 

(1851), 2 Gr. 601.— CAN. 

h Ii. .1 — Papineau v. Guard 

(1851), 2 Gr. 612.— CAN. 

h 111. .J — McGill v. McGlabhan 

(1867), 6 Gr. 824.— CAN. 

h lv. .] — Held : under the cir- 
cumstances of this case, oral testimony 
was admissible. As both parties were 
admitting tbe existence of some con- 
tract for the transfer of shares, parol 
evidence could be adduced to deter- 
mine whether the transfer was con- 
ditional or unconditional ft whether 
the shares were to be returned to the 
resp. ft his associates as having been 
merely loaned. — Siscos Gold minks. 
Ltd. v . Buakowbki, 11936] 8. C. R. 
193 ; 1 D. L. R. 513.— CAN. 




Ohm 1182-1807. 


English and Ehfibe Digest Supplement. 


1152. Add. Annotation : — Reid, Hvalfsngersel- 
skapet Polaris Aktieselsk&p v. Unilever, Ltd., 
Hvalfangerselskapet Globus Aktieselakap v. 
Unilever. Ltd. (1933), 39 Com. Cas. 1. 

1157a. ■]— Anon. (1849), 13 L. T. O. S. 825. 

1182. Add. Annotation: — Reid. Shipley Urban 
District Council v. Bradford Corpn., [1986] Ch. 
375. 

1171. Add. Citation 109 L. T. 820. 

1172. Add. Annotation : — Reid. Shipley Urban 
District Council v. Bradford Corpn., [1936] 
Ch. 876. 

1175. Add. Annotation : — Refd. Tsang Ohuen v. 
U Po Kwai, [1932] A. O. 715. 

1177a. .] — Davis v. Symonds (1787), 1 Cox, 

Eq. Cas. 402 ; 29 E. B. 1221. 

1185. Add. Annotation : — Refd. Newsholme Bros. 
v. Hoad Transport A General Insce. Co., [1929] 
2 K. B. 356. 

1192. Add. Annotation: — Refd. Kimber Coal Co. 
v. Stop© A Bolfe, [1926] A. C. 414. 

1205. Add. Annotations: — Consd. United States 
Shipping Board v. Bunge A Boro (1924), 

41 T. L. K. 73 ; Compagnie Primera De 
Navagaziona Panama v. Compania Arrenda- 
t^aria, De Monopolis De Petroleos S.A., [1939] 


2 K. B. 117. Refd. Frenkel v. Mac Andrews, 
[19291 A. C. 645 ; Foscolo Mango A Co. v. 
Stag Line, Ltd., [1931] 2 K. B. 48 i The 
Toroi, [1932] P. 27 ; The Njegos, [1936] 
P. 90 ; Reardon Smith Lines, Ltd. v. Black 
Sea A Baltic General Insurance Co., [1938] 
2 All E. R. 706. 

1228. Add. Annotation : — Refd. Reardon Smith 
Lines, Ltd. v. Black Sea A Baltic General 
Insurance Co., [1938] 2 All E. R. 706. 

1230. Add. Annotation : — Refd. Jacobs v. Batavia 
A General Plantations Trust (1924), 98 
L. J. Ch. 620. 

1236. Citations : — For the existing citations sub- 
stitute 44 Gbeville v. Actions (1829), as 
reported in 4 Man. A Ry. K. B. 872 at p. 879/' 

1237. Add. Annotation: — Refd. Be Gardner, Ellis 
v . Ellis, [1924] 2 Ch. 243. 

1248. Add. Annotation : — Refd. Jacobs v. Batavia 
A General Plantations Trust (1924), 93 
L. J. Ch. 520. 

1304. Add. Annotation : — Refd. Eldon (Lord) v. 

# Hedley Bros., [1936] 2 K. B. 1. 

1307. Add. Annotation : — Refd. Hvalfangersel- 
skapet Polaris Aktieselakap v. Unilever, Ltd., 
Hvalfangerselskapet Globus Aktieselskap v. 
Unilever, Ltd. (1933), 39 Com. Cas. 1. 


1174 I. As to nature of transaction — 
Absolute conveyance — Relationship of 
mortgagor <fr mortgagee .] — Where a 
registered instrument clearly shows a 
transaction between the parties to be 
a sale, oral evidence to show that it 
was Intended to be a xntge. is inadmis- 
sible in evidence. — Mauno Shwb Phoo 
v. Mauno Tun Shin (1927), I. L. R. 
6 Ran. 044.— IND. 

PART III. SECT. 4, SUB-SECT. 2. 

1170 nviii. .] — Where parties 

to a contract have set out its terms & 
conditions In writing, which is pre- 
sumably intended to be a record of 
the transaction, the law does not per- 
mit the introduction of other terms by 
means of oral evidenoe. — S teine t>. 
Mathiku, [1828] 8 W. W. R. 493.— 
CAN. 

1170 xxix. .1 — Where an ori- 

ginal agreement has oompiied with 
8 tat. Frauds, evidenoe of an alleged 
parol variation of Its terms is Inadmis- 
sible. — Hall v. Goldstone, [1923) 
N. Z. L. R. 910.— N.Z. 

1170 m. J — Caster v. 

Cowan, [19251 2 D. L. R. 742 ; [1925) 
X W. W. R. 180 : 21 Alta. L. R. 306 : 
ret»0..J1923] 4 D. L. R. 491 ; [1923] 
3W. W. R. 010.— CAN. 


-.1 — ‘Defts. excepted 
' that 


1176 xul, 

to a declaration on the ground 

pit! oould not vary the terms of a 
written deed of transfer by evidenoe 
of a prior agreement, unless or until he 
expressly olaimod a cancellation, ratifi- 
cation, or reformation of the deed of 
transfer: — Held : the exception should 
be upheld. — A dam t>. Jhavary (1925), 
40 N. L. R. 190.— S. AF. 

1170 modi/ .] — Bartel c. Be- 

yea (N. B.), (19261 1 D.“ 

CAN, 


, L. R, 1190.— 


1170 sntil. —.1 — Tyson v. Am 
IOMME (1888). 10 O. R. 90.— QAM. 

1170 xxxiv. Lilly ». Pitt- 

man (1899), 8 Nfld. L. R. 170. — NFLD. 

1170 xxxv. .) — Where an 

agreement signed by deft, was not 
aooepted by pit!., A there was no 
memorandum In writing of the agree- 
ment actually entered Into between 
the parties : — Held : the rule pro- 
hibiting the introduction of oral 
evidenoe to vary the tenae of a 


pUoation. — D orey 
. 8. R- 259.— CAN. 


writing had no at 
e. Gray (1908), 42 5 

1170 xxxvi. .]-~The rule of law 

that extrinsic evidence is not, in 
general, admissible to contradict, vary 
or explain written instruments, must 
be enforced in eases that fairly oome 
within it. — Forman v. Union Trust 
Oo., Ltd., [1927) S. 0. R. 1.— CAN. 

1170 xxxvil. .) — Kkewatin 

Power Oo. v. Kkewatin Flour Mills, 
Ltd., Keewatin Power Oo. v . 
Lake of the Woods Milling Oo., 
1928] 1 D. L. R. 32 : 01 O. L. R. 383; 
affd., [19291 3 D. L. R. 199 ; 63 O. L. R. 
067.— CAN. 

1170 xxxvili. .)— Lake of the 

Woodb Milling Oo. e. Vincent, [1928] 
2D.L.B. 145.— CAN. 

1176 xxxix. -J — Source Re- 
search Bureau v. Foster, [1931] 2 
D. L. R. 835 ; 2 M. P. R. 537.— CAN. 

1189 i. .J — Held : parol evi- 

denoe was not admissible to contradict 
a statement in a document as to owner- 
ship by showing that a wife, in sign- 
ing it, was acting as agent of her 
husband. — Katzman v. Ownahomr 
Realty Oo.. [19241 1 D. L. R. 201 ; 
[1924) S. O. R. 18.— CAN. 

1222 iv. .] — Advance 

Humbly Thresher Oo. «. Manses, 
[1920] 8W.W.R. 78.— CAN. 

1228 II. .1— Blasts «. 

McLennan (1901), 33 N. S. R. 558.— 
CAN. 

PART III. SECT. 4» SUB-SECT. 8. 

1287 v. .] — When the ot. Infers 

that a written document was not 
intended by the parties to contain the 
whole agreement, evidence of other 
terms not included in it may be given 
if they are not inconsistent with what 
is written. This intent must be sought 
in the conduct & language of the parties 
Sc the surrounding etreuxnstanoea.— 

OONNORS V. McGRBGOI * 

D. L. R. 88 ; 2 W. W. 

Alta. L. R. 289.— CAN. 

1287 vl. ].— Extrinsic evidenoe 

to add a condition to a concluded 
contract : — Held : not admissible.— 
Forman v. Union Trust Oo. (Oan.), 
[1927] 1 D. L. R. 08.— CAN* ' 

winxLb.^lmi )Ta^m7n93oj 
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4D.L.R. 264 ; revsg., [1980] 1 D. L. R. 
557 : 24 Alta. L. & 258: [1929] 3 
W. W. R. 465 ; revsg., [1929] 4 D. L. R. 
107.— CAN. 

1287 viii. .) — In a vendor's 

action for specific performance of an 
agreement for the sale of land deft, 
pleaded ( inter alia ) that pltf. had repre- 
sented that the lands in question 
included a certain number of aores of 
irrigated land for which she held water 
rights, whereas the fact was that she 
knew that the quantity of water she 
was entitled to receive was sufficient 
for only a part of said acreage. The 
formal agreement for sale made no 
reference to any of the landB as irrigated 
or to any water rights with respect to 
the land sold. It was contended, 
although the point had neither been 
raised by the pleadings nor any amend- 
ment thereof sought, that the written 
agreement did not oontaln all of the 
contract, but that the correspondence 
preceding the agreement should be 
treated as part of the contract: — 
Held: there was nothing in the present 
case to bring it within any of the 
exceptions to the rule that extrinsic 
evidenoe Is not admissible to add to an 
agreement reduced to writing. — 
Whitney v . MaoLean, [1932) 1 W. W. 
R. 417 ; 26 Alta. L. R. 209.— CAN. 

PART III. SECT. 4, SUB-SECT. 4. 

e i. .1 — Lively e. Shubena- 

oadie Lumber Co., [1931] 1 D. L. R. 
985.— CAM. 

1205 xix. )— A latent defect 

(n a grant cannot be remedied by paro. 
evidenoe. In order to correct an error 
in the descriptive part of a grant by 
parol evidence, the evidenoe must b 
such as to leave no doubt of tfr 
intention of the grantor. — Brennock 
v. Fraser (1858), 9 N. S. R. (James) 
178.— QAM. 

PART III. SECT. 4, SUB-SECT. 5.— A. 

m i, — .1 — Held : oral evideno 
was admissible to explain t he su r- 
rounding draumstenoea. — 8 checj te r t>. 
Sounder, Schnier v. Sohboter (Man.) 

IlWl ‘ 


R. Ill 

e I. 

W&L 

858 ; (IS! 


•N v. Maylahd 





VoL XVIL— Deeds. Cases 1807a— 1528. 


1807a* — .] — The ct*» though in construing a 

document it is entitled to be put in possession 
of the circumstances in which it was exe- 
cuted, is not entitled to receive evidence for 
the purpose of contradicting a document 
which is unambiguous (Russell, J.). — 
Davies v. Powell Duffryn Steam Goal 
Oo., [1920] W. N. 114; affd. (1921), 91 
L. J. Oh. 40, 0* A. 

1822* Add . Annotation : — Retd* Nagoremull v. 
Triton Insce. (1924), 41 T. L. R. 168. 

1825* Add . Annotation: — Refd. Eldon (Lord) v. 
Hedley Bros., [1936] 2 K. B. 1. 

1827. Add. Annotation: — Refd. Cohen v. Roche 
(1926), 95 L. J. K. B. 945. 

1829a. .] — Parol evidence is admissible 

to show that a party to a written agreement 
to purchase entered into it as agent to 
another. — Marston v, Rob d. Fox (1888), 
8 Ad. & El. 14 ; 2 Nev. & P. K. B. 604 ; Will. 
Woll. As Dav. 712 ; 8 L. J. Ex. 293 ; 112 
B. R. 742, Ex. Oh. 

Annotation* ; — Consd. Israeli v. Rodon (1839), 2 Moo. P. C. C. 

51. Reid. Matson v. Magrath (1849), 1 Rob. Bool. 680. 

1888. Add. Annotation : — Refd. Callard v. Beeney, 
[1930] 1 K. B. 353. 

1364. Add. Annotations : — Consd. Boot v. Uttoxeter 
U. D. C. (1924), 88 J. P. 118. Refd. Hillas 
& Co. v. Arcos, Ltd. (1932), 147 L. T. 603; 
Hvalfangerselskapet Polaris Aktieselskap v. 
Unilever, Ltd., Hvalfangerselskapet Globus 
Aktieselskap v. Unilever, Ltd. (1933), 39 
Com. Oas. 1. * 

1383. Add. Annotation : — Consd. Stumbles v. 
Whitley (1929), 46 T. L. R. 37. 

1886. Add. Annotations: — Consd. Hvalfangersel- 
skapet Polaris Aktieselskap v. Unilever, Ltd., 
Hvalfangerselskapet Globus Aktieselskap v. 
Unilever, Ltd. (1933), 39 Com. Cas. 1. Refd. 
Hillas & Co. v. Arcos, Ltd. (1932), 147 L. T. 
603. 


1401. Add • Annotation: — Refd. Sherwood v. 

Tucker, [1924] 2 Oh. 440. 

1418. Add. Annotation: — Refd. Hvalfangersel- 
skapet Polaris Aktieselskap v. Unilever, Ltd., 
Hvalfangerselskapet Globus Aktieselskap v. 
Unilever, Ltd. (1938), 39 Com. Cas. 1. 

1424. Add. Annotation: — Refd. Adelaide Electric 
Supply Co. v. Prudential Assurance Co., [1934] 
A. 0. 122. 

1480. Add. Annotation : — Refd. Portoflno Tank 
Steamer Owners v . Berlin Derunaptha (1934), 
39 Com. Cas. 330. 

1448. Add. Annotation: — Refd. M&rbd v. George 
Edwardes (Daly’s Theatre) (1927), 96 L. J. 
K. B. 980. 

1461. Add. Annotation : — Refd. Reading Trust v. 

Spero (1929), 46 T. L. R. 117. 

1459. Add. Annotations : — Refd. In the Estate of 
Musgrove, Davis v . Mavhew, [1927] P. 264 ; 
Smith v . Thompson (1931), 146 L. T. 14. 

1469. Add. Annotation : — Dlstd. Orediton Gas Co. 

v. Orediton U. C„ [1928] Ch. 447. 

1471. Citations : — For the existing citations read 
“Mxldmay’s Cash (1584), 1 Oo. Rep. 176 a; 
Jenk. 247 ; 76 E. R. 379 ; sub nom. Mildmay v. 
Standish, Cro. Eliz. 34 ; Moore, K. B. 144.” 
1485. Add. Annotation : — Refd. Bird v. I. R. 

Oomrs. (1924), 12 Tax Oas. 785. 

1513. Add. Annotations : — Refd. Michael v. Phillips 
(1923), 130 L. T. 142 ; Hawkesworth v. Turner 
(1930), 46 T. L. R. 389. 

1615. Add. Annotations: — Refd. Ooleridge-Taylor 
v. No vello & Oo., [1938] Ch. 608 ; Knight 
Sugar Co. v. Alberta Railway & Irrigation 
Co., [1938] 1 All E. R. 266. 

1616. Add. Annotations : — Consd. Lawrence v . 
Cassel, [1930] 2 K. B. 83. Refd. Knight 
Sugar Co. v. Alberta Railway & Irrigation 
Co., [1938] 1 All E. R. 266. 

1626. Add. Annotation : — Refd. Coleridge-Taylor 
v. Novello & Oo., [1938] Oh. 608. 


PART III. SECT. 4, SUB-SECT. 6. — B. 

1841 xiU. .] — Lewis & Sills 

t>. Hughes (1906), 13 B. C. R. 228.— 
CAN. 

1841 adv. .] — An agreement for 

the sale of land was evidenced by a 
receipt, which did not specify the land : 
— Etta: parol evidence was admissible. 
In an action for specific performance 
of the agreement, to show what was 
the subject -matter. — B axter v. Rollo 
(B. 0.) (1912), 21 W. L. R. 892 ; 5 
D. L. R. 764 ; 2 W. W. R. 786.— CAN. 


sp. Account.} — Held : parol evidence 
was admissible, to show what an 
aooonnt referred to In an agreement 
was. Sc to lndentify snob aooonnt. — 
Deb Brisay v. Glbnoross (I860). 12 
N. B. R. (1 Han.) 106. — GAM. 


PART IIL SECT. 4, SUB-SECT. 7. 

c I. " Right of way eteartng .*)— 

Held : extrinsic evidence was properly 
admitted to show that amongst railway 
contractors, & in railway construction 
work, the above words had acquired 
a special Sc technical meaning. Sc applied 


only to land requiring to be cleared Sc 
not to the foil area or the right of way. 
— Lints 9 . Kennedy (1914), 48 
N. B. R. 178.— CAN. 


g II. M Wood cutting voyage .”} — 

Whose an inmranoe policy contained 
an exception that the ship was not 
covered If lost when engaged on a 
wood cutting voyage, the oL refused 
to allow parol evidence to be given In 
explanation of the word “wood.* — 


Thomas v. Marine Insurance Oo. 
(1857), 4 Nfld. L. R. 173.— NFLD. 

g ill. “ Stock-in-trade .”}-*- By a 

contract in writing applts. sold to reap. 
“ the business . . . Including the good- 
will Sc stock-in-trade in connection 
therewith '* '.—Held : the word “ stock- 
in-trade " might in certain circum- 
stances mean something more than 
merchandise, 6c evidence was therefore 
admissible to explain its meaning. — 
Kajkb Bros. v. Moosa (1930), 51 

N. L. R. 273.— S. AF. 

PART III. SECT. 4, SUB-SECT. 8.— A. 

1896 x. .] — The 

doctrine of contemporanea expoeitio Is 
applied, speaking generally, only where 
the contract is ambiguous. — Myers v. 
Union Natural Gas 4 k >. (1922), 53 

O. L. R. 88.— CAN. 


1896 XL .J — Re 

Canadian Northern Ry. Oo. Sc 
Ottawa, [1924) 4 D. L. R. 1217 ; 66 
O. L. R. 153.— CAN. 


PART IIL SECT. 4, SUB-SECT. 11.— D. 


st. To prove illegality of consideration 
— Evidence inadmissible . } — Dauphinee 
v. Da uph in ee (1924), 67 N. s. R. 606. — 
CAN. 


PART IIL SNOT. 4. SUB-SECT. 11.— 
B. (a). 


1496 iv. 

Bloom Sc Dworkiw 
D. L. R. 721.— CAN. 


.] — Averbach v. 
(Can.), ri927] 8 


1609 vi. .J— Where a party 

enters Into a written a g re eme nt, under 
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seal, for the salo for a certain sum of 
all nls right, title, share & interest in 
a certain business, evidence is inadmis- 
sible to prove a prior verbal agreement 
for the sale of the goodwill of the 
business for a sum in addition to the 
amount so specified In the written 
agreement. In this case the prior 
collateral agreement was not Interfered 
with by the subsequent written agree- 
ment. It was a parol condition on 
which the written agreement depended. 
—Austin v. Boone (1866), 6 N. S. R. 
(2 Old.) 149.— CAN. 

1609 vii. .J — As between 

the actual parties to an outright 
conveyance a contemporaneous oral 
agreement to allow repurchase cannot 
be proved, but If the party who alleges 
the contemporaneous oral agreement 
was not actually a party to the con- 
veyance, although the conveyance w as 
given on his behalf, he can prove that 
there was snob an agreement. — Ma 
M z e. Mauno Aung Dun (1928), 
LL.R.6 Kan. 376.— IND. 

PART IIL SECT. 4. SUB-SECT. 11.— 
E. (b). 

152911. .h-Held: the trial 

judge had been in error in construing 
a deed in the light of antecedent corre- 
spondence between the parties, It 
being well settled that even a formal 
antecedent contract cannot be looked 
at to control the terms of a conveyance. 
— Wadia v . Secretary op State fob 
India (1928) L. R. 66 Ind. App. 61. — 
IND. 
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1584. Add. Annotation : — Retd. Smith, Hogg v. 
Bamberger (1028), 97 L. J. K. B. 725. 

1587. Add. Annotation : — Consd. Jacobs v. Batavia 
Sc General Plantations Trust, [1924] 2 Oh. 
829. 

1582. Add. Annotation: — Consd. Allen v. Royal 
Bank of Canada (1925), 41 T. L. R. 625. 

1576. Add. Annotations : — Folld. Miller v. Cannon 
Hill Estates, Ltd., [1931] 2 K. B. 113. Refd. 
Collins v. Hopkins, [1928] 2 K. B. 617; 
Jameson v. Kinmell Bay Land Co. (1931), 
47 T. L. R. 410. 

1576a. Condition of houses .on building 

•state.] — A representation by builders in 
conversation with a prospective buyer, that 
all houses on the estate are of the best 
material & workmanship, may amount to a 
warranty collateral to a subsequent formal 
contract, for breach of which an action will 
lie. — Miller v. Cannon Hill Estates, Ltd., 
[1931] 2 K. B. 113 ; 100 L. J. K. B. 740 ; 
144 L. T. 567 ; 76 Sol. Jo. 156. 

Annotations" S* — Consd. Hoskins v. Woodham, [1938] 1 All 
E. It. 692. Refd. Perry v. Sharon, [1937] 4 All E. R. 390. 

1582. Add. Annotations : — Consd. Jacobs v. 
Batavia & General Plantations Trust (1924), 
93 L. J. Oh. 620. Refd. Michael «. Phillips 
<1923), 130 L. T. 142. 

1588. Add. Annotations : — Folic . Jameson v. 
Kinmell Bay Land Co. (1931), 47 T. L. R. 
593. Consd. Jacobs v. Batavia & General 
Plantations Trust (1924), 93 L. J. Ch. 520. 
Refd. Michael v . Phillips (1923). 130 L. T. 
142 ; Hodges v. Jones, [1935] Ch. 657. 

1588a. Sale of land — Agreement to construct 

road.] — An estate co., by their agent, orally 
promised an intending purchaser of a build- 
ing plot that a road, marked on a plan shown 
to him & giving access to the plot, would be 
constructed by them & be ready for use 
within a reasonable time. Relying on this 
promise, the purchaser entered into a written 
agreement to purchase, & the plot was duly 
conveyed to him s — Held : the oral promise 
did not form part of the contract to purchase, 
but was a separate contract, Sc that evidence 
of its terms could be given without contra- 
vening the rule that parol evidence may not 
be given to vary the provisions of a written 
agreement. — Jameson v. Kinmell Bay Land 
Co., Ltd. (1931), 47 T. L. R. 693, C. A. 

Annotation .* — Refd. Hodges v. Jones, [1935] Ob. 657. 


1591. Add. Annotation : — Refd. Re Sassoon, I. R. 
Comrs. v. Raphael, Re Sassoon, 1. R. Comrs. 
v. Ezra, [1938] Ch. 858. 

1607. Add. Annotations: — Consd. United States 
Shipping Board v. Bunge y Bom Limitada 
Sociedad (1925), 134 lTt. 303 ; Felston Tile 
Co. v. Winget, Ltd., [1936] 3 All E. R. 473. 
Refd. Cunard S.S. Co. v. Buerger (1926), 135 
L. T. 494 ; Frenkel v. McAndrews & Co., 
[1929] A. C. 545 ; Kaufmann v. British 
Surety Insce. Co. (1929), 45 T. L. R. 399 ; Stag 
Line, Ltd. v. Foscolo Mango Sc Co. (1931), 
48 T. L. R. 127 ; Connolly Shaw, Ltd. v. 
N ordenf jeldske S.S. Co. (1934), 50 T. L. R. 
418 ; North Sc South Insurance Corpn., Ltd. 
v. National Provincial Bank, Ltd., [1930] 1 

K. B. 328 ; Reardon Smith Lines, Ltd. v. 
Black Sea Sc Baltic General Insurance Co., 
[1938] 2 All E. R. 706. 

1622a. Deed of separation.] — Articles of separation 
between John Wright Henniker Wilson & 
Mary Wright Henniker Wilson, his wife, 
provided that all the rents, taxes. Sc other 
* outgoings in respect of certain estates, which 
were originally the property of the latter, 

/ should be paid by the former up to a day 
named, Sc that, after that day, they should 
be paid by Mary Wright Henniker Wilson, 
Sc that John Wright Henniker Wilson should 
be indemnified therefrom, cfc from all the 
present debts & liabilities of the said John 
Wright Henniker Wilson : — Held : as the 
words in italics made the clause inconsistent 
with & repugnant to itself, they ought to be 
disregarded. — Wilson v. Wilson (1847), 15 
Sim. 487 ; 11 Jur. 340 ; 00 E. R. 708. 

1628. Add. Annotation : — Consd. Jacobs v . Batavia 
Sc General Plantations Trust (1924), 93 

L. J. Ch. 520. 

1652. Add. Annotation : — Refd. Re Carnarvon’s 
Chesterfield S. E., Re Carnarvon’s Highclere 
S. E. (1920), 70 Sol. Jo. 977. 

1860. Add. Annotation : — Refd. Re Sassoon, I. R. 
Comrs. v. Raphael, Re Sassoon, I. R. Comrs. 
v. Ezra, [1933] Ch. 858. 

1675. Add. Annotations: — Refd. Excess Insce. v. 
Mathews (1925), 31 Com. Cas. 43 ; Gurney 
v. Grimmer (1932), 38 Com. Cas. 7. 

1678a. Printed words deleted.] — Words deleted in 
a printed form of mercantile contract are 
to be treated as if they had not formed part 
of the printed contract ; they cannot be used 
to construe added words. — Sassoon (M. A.) 


PART III. SECT. 4, SUB-SECT. 11.— 
Q. (a). 

b I. .J — Mo L ean v. Johnson, 

[1933] 4 D. L. R. 178; 32 B. O. R. 
495 ; [1923] 3 W. W. R. 913.— CAN. 

hit. Contemporary oral agree - 

meat acted on by parties. )-— In an action 
tor foreclosure & sale on default In 
payment of principal, aooording to the 
written terms of a mtge. : — Held : 
an oral agreement that payment 
would not be exacted until a subse- 
quent date could be proven Sc enforced. 
— Johnson Investments, Ltd. v. 
Pagritide. [1923] 2 D. L. R. 985 ; 
[1923] 2 W. W. R. 736.— CAN. 

m I. Mortgage . J — Dick v. 

Schwartz (Man.), [1926] 3 D. L. R. 
894.— CAN. 

PART 111. SECT. 4. SUB-SECT. 11.— 

a. A>. 

16781. Evidence admissible — Proof of 


consideration .] — Regard may be had to 
a collateral oral agreement to show 
that a deed is in tact founded on 
a valuable consideration. — Kirk v. 
Greaves, [1924] N. Z. L. R. 260.— 
N.Z. 


m i. .3 — Where a 

complete agreement was contained in 
a written oontraot Sc it satisfied Stat. 
Frauds : — Held : an oral arrangement 
as to remuneration was a separate 
collateral agreement. — Perry v. Es- 
plby, [1924] 4 D. L. R. 1280; 3 W. 
W. l(. 674.— CAN. 

m H. .) — When the 

ot. infers that a written document was 
not intended by the parties to contain 
the whole agreement, evidence of other 
terms not included in it may be given 
if they are not Inconsistent with what 
is written. — Connors v. McGregor, 

iio 9 AiLu fc “ W ’ 294 ; 


q i. 


. L. R. 389.— CAN. 

The 


rule that 
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evidence of a collateral oral oontraot is 
admissible although the principal con- 
tract is in writing is subject at least to 
one definite limitation, vis., though the 
collateral contract must inevitably. It 
seems, add to the written contract it 
must not vary it in the sense of being 
inconsistent with, or contradictory of, 
the written oontraot. — Lybnar v. 
National Bank op New Zealand, 
Ltd., [1935] 1W.W.R. 625.— N.Z. 


PART ILL SECT. 5, BUB-SECT. 1. 

f L .1 — Parties to a written 

oontraot art not bound by Its punctua- 
tion.— W alker v. Both WELL, [19311 
App. D. 70.-8. AF. 


PART III. SECT. 6, SUB-SECT. 4. 

r i. Meaning to words given 

though grammatical construction faulty .] 
— Re Dempsey Sc Midland L. Sc 8. 
Oo., [1925] 4D.L.B. 570.— CAN. 
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& Sons, Ltd. v . International Banking 
Corpn., [1927] A. O. 711 ; 90 L. J. P. 0. 163 : 
137 L. T. 601, P. O. 

1735a. Incorporation of guarantee clause — Identity 
of clause uncertain— Clause not available.}-— 
Pltfs., a ship-repairing co., requiring a new 
intermediate pressure cylinder for the engines 
of a steamer which they had contracted to 
repair, obtained a quotation from defts., 
marine engineers. At the head of defts.* 
letter was a printed notice, “ All offers are 
subject to our usual strike A guarantee 
clauses, accidents, etc.” Pltfs. ordered the 
cylinder, but after it had been delivered & 
fitted it was found to be defective. A new 
cylinder was subsequently supplied by defts., 
but owing to the delay pltfs. were not able 
to complete the repairs in accordance with 
their contract with the shipowners & had to 
pay them damages. In an action to recover 
the amount of the damages defts. alleged 
that the contract for the supply of the 
cylinder was made subject to “ our usual ” 
guarantee clause & that their guarantee 
clause provided ( inter alia) that “ the con- 
tractors shall not in any case be liable for 
any detention of the vessel or other conse- 
quential damages howsoever arising ” : — 
Held : as it was not clear what guarantee 
clause was incorporated, since the clause 
suggested by defts. was the clause in their 
usual engine agreement which was drawn to 
meet the case of engines being supplied to a 
shipowner & not to meet such a case as the 
present, & as it was not proved that defts. 
had made it clear that they intended to 
limit their liability, pltfs. were entitled to 
recover. — Alison (J. Gordon) & Co., Ltd. 
v. Wallsend Slipway & Engineering Co., 
Ltd. (1927), 43 T. L. R. 323, 0. A. 

1736a. Letter from town clerk — Reference to 
resolution of corporation to pay costs.]— 
The chief clerk of a hospital conducted by 
deft, corpn. wrote a letter to the proper 
quarter in respect of the conduct of the 
steward of the hospital, as a result of which 
the steward was dismissed. The steward 
thereupon brought an action for libel against 
the chief clerk, who approached certain 
solrs. with a view to their acting for him. 
The chief clerk was not in a position to pay 
the costs of an action. The solrs. received 
a letter from the town clerk of deft, corpn. 
in the following terms : “ As I understand 
that you are acting for [the chief clerk] in 
this action, I beg to inform you that the Town 
Council . . . confirmed the recommendation 
of the health committee ... to assist [the 


chief clerk] in paying or contributing to his 
costs in defending the action.” Shortly 
before the trial of the action, upon the advice 
of counsel, & after consulting the town clerk, 
a settlement was effected, the chief clerk 
consenting to judgment against him with 
costs & undertaking to withdraw his allega- 
tions : — Held : the terms of the letter were 
not too vague to be enforced & there was a 
contract by the corpn. to pay the whole of the 
solrs.* costs, or such part thereof as was not 
obtainable elsewhere, & the fact that the 
action was settled did not relieve the corpn. 
from its liability. — Armstrong, Taylor & 
Whittaker v. Oldham Corpn., [1937] 2 
All E. R. 677. 

1737a. .] — Testator directed that unless a 

beneficiary of his residuary estate settled 
other property of his on the lines of the settle- 
ment of testator's residue, such beneficiary 
should forfeit any interest under the will. 
A settlement was made by a beneficiary 
reciting his intention to settle his property 
on the same trusts as the trusts of the settled 
share of residue, but the operative part did 
not do so : — Held : it was not possible to 
imply words in the unambiguous operative 
part of the settlement so as to make it have 
the effect which, according to the recitals, 
was intended. The settlement was therefore 
void, the beneficiary had taken no interest in 
the residue, & estate duty which had been 
. paid on the subsequent death of the bene- 
ficiary, in the belief that he had in fact taken 
an interest, was repayable by the Crown. — 
Inland Revenue Comrs. v. Raphael, 
Inland Revenue Comrs. v. Ezra, [1936] 
A. C. 90 ; 61 T. L. R. 162 ; sub nom. Re 
Sassoon, Inland Revenue Comrs. v. 
Raphael, Re Sassoon, Inland Revenue 
Comrs. v. Ezra, 104 L. J. Ch. 24 ; 162 L. T. 
217, H. L. 

Annotation : — Reid. Shipley Urban District Council v. 

Bradford Corpn., 11935] W. N. 111. 

1740. Add. Annotation : — Held. Re Bassoon, I. R. 
Comrs. v. Raphael, Re Sassoon, I. R. Comrs. 
v. Ezra, [1933] Ch. 858. 

1744. Add. Annotations : — Consd. I. R. Comrs. v. 
Raphael, I. R. Comrs. v . Ezra, [1936] A. C. 
90. Refd. Re Griffiths, Jones v. Jenkins, 
[1926] Ch. 1007 ; Lazard Bros. & Co. v. 
Brooks (1932), 37 Com. Cas. 224. 

1745. Add. Annotation : — Consd. I. R. Comrs. v. 
Raphael, I. R. Comrs. v . Ezra, [1985] A. C. 90. 

1787. Add. Annotation : — Held. Shipley Urban 
District Council v. Bradford Corpn., [1936] 
Ch. 375. 


PART IIL SECT. e. 

1 1. .} — The date mentioned 

in a deed is not conclusive, 8c the actual 
date of the execution may be shown. — 
Dob d. Oonnel v. Dickinson (1869), 
12 N. B. R. (1 Han.) 456. — CAN. 

PART III. SECT. 7, SUB-SECT. 1.— 

A (a). 

f I. - Such other peart 

as may from time to lime he reouireaTp- 
Rbnb v. Cabling Export Brewing 
8c Malting Oo.. (1929) 2 D. L. R. 881 ; 
63 O. L. R. 582. — CAN. 

PART IIL SECT. 7, SUB-SECT. 2. 
sw. ** Et cetera.”] — The phrase ** et 
cetera ” does not render a contract 


uncertain, If Its application appears 
from the oontext. — Averbach v. 
Bloom 8c Dworkin (Can.), [1927] 3 
D. L. R. 721— CAN. 


PART III. SECT. 8, SUB-SECT. 1.— 
A. (a). 

1737 1. General rule.] — If both the 
recitals 8c the operative part of a deed 
are olear 8c unambiguous, but axe in- 
consistent with each other, the opera- 
tive part must prevail. — Hussain e. 
Chin Chong (1924), I. L. R. 3 Ran. 
53.— IND. 


i7»e vu. .j — a aeea is eneocr 

If the operative part is deer, altbouj 
the recitals are incorrect. — Skov Lui 


bbr Co. v. Clark, [1932] 3 D. L. R. 
780.— CAN. 


PART III. SECT. 9, SUB-SECT. 1.— A. 

rl. Registration of statutory 

memorial .) — By a deed of 1917 reep. 
assigned leasehold premises In Hong 
Kong to A. 8c B. as Joint tenants, tbe 
deed stating that tbe property had 
been sold to them for $16,000 the 
reoeipt of which was acknowledged. 
The deed was registered under the 
Hong Kong Land Registration Ordi- 
nance, 1844, with a memorial which, as 
required by the Ordinance, was verified 
on oath 8c gave full particulars of the 
deed, including the receipt. In 1929 
B. mortgaged a half interest in the 
property to applt. as security for an 
advance of $25,000 : the mtge. was 
registered under the Ordinance. Before 
the advance was made, applt. *s solr 
inspected the registered memorial of 
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1818* Add. Annotation : — field, Tsang Chuen v. 
U Po Kwai, [1982] A. O. 715. 


Subhbbot. 2 (VoL XVII., p. 872). 

Noth. — Conveyancing Act , 1881 (c. 41), a. 55, is 
note replaced by Law of Property Act , 1925 (c. 20), 
a. 68. 

1826* 4<id. Annotation: — Gonad. Tsang Chuen v. 
Li Po Kwai, [1932] A. 0. 715. 

1865. For cross-reference before this case, See, 
now , Law of Property Act, 1925 (c. 20), s. 62. 
1867. Add, Annotation : — Consd. Owens v . Scott 
& Sons (Bakers), Ltd. & Wastall, [1939J 3 
All E. R. 663. 

1869a. — — Curtilage, garden & adjoining close.] — 
Anon. (1531), Bro. N. 0. 86 ; 78 B. R. 885. 
1871. Add . Annotation: — Consd. Trim v. Stur- 
minster R. D. C., [1988] 2 All E. R. 168. 


1892. Add. Annotations: — field. Todrick v. 

Western National Omnibus Co., [1934] Ch. 
561 ; Warwickshire Coal Co. v. Coventry 
Corpn., [1934] Ch. 488. 

1902. After this case add : — 

Reservation operates Immediately.] — See Law 
of Property Act, 1925 (e. 20), s. 65 (1), (2). 

1918. Add. Annotation : — Apprvd. Public Trustee 
v. Lancaster Duchy, [1927] 1 K. B. 516. 

1980. After this case add : — 

-.] — See, now , Law of Property Act, 1925 

(c. 20), s. 68. 

1944. Add. Annotation : — Retd. Cadogan (Earl) v. 
Guinness, [1936] Ch. 515. 

1944a. Limitation to commence after existing 
lease — Lease void.}— A conveyance which is 
limited to commence after an existing lease 
takes effect presently, if that lease is void. — 
Blackmorb v. Cumbhrpobd (1680), 1 Freem. 
K. B. 527 ; 89 E. R. 396. 


Part IV. — Covenants and Provisoes. 


2006. Add. Annotation: — field. Flexman v. Cor- 
bett, [1930] 1 Ch. 672. 

2011. Add. Annotation : — Reid. Saunders- Jacobs 
v. Yates, [1933] 2 K. B. 240. 

2096. Add. Annotation : — field. Greer v. Kettle, 
[1938] A. 0. 166. 


2111. Add. Annotation : — field. Wise v. Whitburn, 
[1924] 1 Oh. 460. 

2181. Add. Annotation : — Consd. Everett v. Grif- 
fiths, [1924] 1 K. B. 941. 

2168. Add. Annotation : — field. Leeming v. Jones 
(1929), 141 L. T. 472. 


the deed of 1017, but he did not demand 
production of the original. B., un- 
known to applt. or his solr., was a son 
of reap. Keep* brought an aotion 
claiming to be entitled to the property 
freed from the mtge. By his evidence, 
which the ots. in Hong Kong aocepted 
as reliable after an objection to its 
admissibility, reap, stated that the 
name A. was an alias tor himself, that 
there was no consideration for the deed 
of 1017, Sc that It had remained In his 
possession, no beneficial interest being 
Intended to be conveyed to his son 
B. : — Held : the aotion failed, both 
beoause reap.*® evidence was in- 
admissible to oontradict the plain 
terms of the deed. Sc because the 
registered memorial estopped reap, 
from alleging a trust ; having regard 
to the full particulars contained in the 
statutory memorial, there was no 
negligenoe in hot having required pro- 
duction of the deed itself. — Tsang 
Ohubn v. Lx Po Kwai, {10321 A. O. 
716 ; 101 L. J. P. O. lit ; 148 L. T. 
44.— HONG KONO. 

PART 111. BE0T. 10, SUB-SECT. 1. — D. 

% I. .] — Davison v. Benjamin 

1), 9 N. S. R. (8 Q. Sc O.) 474.— 




PART 111. SECT. 10, SUB-SECT. 1.— E. 

1640 ii. — v- .1 — In case of 

oonfilot the description m the text of a 
grant of land when clear Sc un- 
ambiguous must prevail over the 


diagram attached to the grant. — 
Union Govt. v. Lovemore, [1030] 
App. D. 13. — S. AF. 

1844 ii. .]— Pltf. held a 

certificate of indefeasible title*' to lota 
1 & 2, part of the north-east quarter 
of a certain section of land, 8c the 
Crown grant to his predecessor in title 
described the land by reference to a 
plan annexed 8c numbered the north- 
east quarter of said section. Belt. 1 * 
title was as purchaser under the grantee 
from the Crown of land, also described 
in the grant by reference to a plan 
annexed Sc numbered the south-east 
quarter of the same section. Neither 
quarter was at nil quarter section. Sc the 
plans showed that pltf.*s land had for 
its southerly boundary a certain creek 
& that said creek was the northerly 
boundary of deft. ’a land. Pltf. claimed 
a small point of land in possession of 
deft, which extended into the creek & 
north of the quarter-section line : — 
Held : while the quarter sections were 
referred to in words In the deeds, yet 
on the true construction of them it was 


dear that the plans were to gw 

Kipp v. Simpson, [1828] 4 D. L, R. 
421 : [1828] 3W.W.R. 831.— CAN, 

1844 Hi. Grant oj 

meaAJ— B bown v. Xobbcry, [1931] 8 
W. wTr. 863 ; 4 D. L. R. 607 ; 36 
Alta. L. R. 691.— CAN. 

PART 111. SECT. 10, SUB-SECT. 8 0. 

1877 il. .] — Where a contract 

for the sale of laud rests in fieri, the 


purchaser. If the quantity be con- 
siderably less than it was stated, will 
be entitled to an abatement, although 
the agreement contains the words 
“ more or less " or “ by estimation.*' — 
Murphy v. Horn, [1929] ID. LR. 
- - .--CAN. 


693 ; 64 O. L. R, 854.- 
1880 ii. Add. citation 
O . L. R. 263." 


* Offd ., 23 


PART IV. SECT. 1, SUB-SECT. 2.— A. 

1000 1. General rule.] — Ots. always 
construe clauses in deeds as covenants 
rather than conditions if they reason- 
ably do so. — Wolfe v. Croft (N. S.) 
(1011), 0E.L.R. 402.— CAN. 

PART IV. SECT. 1. SUB-SECT. 0.— 

B. <b>. 

b. returf. 10 I. L. R, 137. 

PART VII. SECT. 8, SUB-SECT. 8. 

sb. Insertion of consideration .} — The 
alteration, without authority from the 
promisors, of the sealed instrument in 
question herein, by the insertion of a 
certain statement of consideration : — 
Held : not to have been merely a ease 
of the wdting Into the document of 
the Intended consideration, but to 
have constituted a substitution of 
another oontract^ for^ the^ origins] 

Se ^deek.— I^ iJydforto 

v. Oonroy, [1931] 1 W. W. R. 533 : 3 
D. L. R. 407 ; 35 S. L. R. 366.— cAn. 
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DEPENDENCIES. 

Including Dominions, Dependencies, Colonies and British Possessions. 

Part I. — In General. 


1. After this case add “ See, now, Statute of 
Westminster^ 1031 (c. 4), s. 11.” 

3. Add. Annotation: — Reid, Sobhuza II. v. 
Miller, [1026] A. C. 618. 

4a. Right of Crown to legislate for protectorate — 
Notwithstanding grant of territory within 
protectorate.] — The legislative authority over 
the territory of a Crown Protectorate belongs 
to the Crown Sc is controllable only by the 
Imperial Parliament. 

Under the Foreign Jurisdiction Act, 1800 
(o. 37), the prerogative power of legislation 
in respect or Protectorates is exercised by 
Orders in Council, Sc these Orders have 
statutory effect. A grant of land in a Pro* 
tectorate by the Crown is an executive Sc 
not a legislative act. Sc cannot by itself 
impose a fetter on the legislative power of 
the Crown. Where therefore by a subsequent 
Order in Council the Crown has exercised 
legislative powers in respect of the land 
previously granted, the legislative power so 
exercised is valid. The doctrine of deroga- 
tion from grant cannot be applied in the case 
of a grant by the Crown so as to deprive it of 
its paramount right to legislate for the Pro- 
tectorate in which the subject of the grant is 
situate. The Crown cannot renounce or 
fetter its legislative authority by the mere 
fact that in the exercise of its prerogative it 
makes a grant of land within the territory 
over which the legislative authority exists. — 
North Chabterland Exploration Co. 

M , I/ED. v. R„ [1931] 1 Ch. 109 ; 99 L. J. 
3; 148 L. T. 623; 40 T. L. R. 580. 

6. Add. Annotations : — As to (1) Consd. Abeyeee- 

kera v. Jay&tilake (1931), 146 L. T. 193 ; 
Sammut v . Strickland, [1938] 3 All E. R. 
693. As to (0) Dlstd. North Charterland 


Exploration Co. (1910) v. R. (1930), 99 
L. J. Ch. 483. 

7. Add. Annotation : — Retd. Sobhuza II. v. 
Miller, [1920] A. C. 618. 

10a. .]--An extension of British juris- 

diction in a British protectorate by Orders 
in Council may be referred to an exercise of 
power by an act of State, unchallengeable in 
any British ct., or to statutory powers given 
by Foreign Jurisdiction Act, 1890 (c. 37), 
under which the jurisdiction acquired by the 
Crown in a protected country is indistinguish- 
able in legal effect from that acquired by 
conquest. The Crown cannot, except by 
statute, deprive itself of freedom to make 
Orders in Council, even such as are incon- 
sistent with previous Ordera. 

Before the conquest Sc annexation of tho 
South African Republic Swaziland was an 
independent native State, treated as a pro- 
tected dependency of that Republic, by 
which it was administered under a Con- 
vention made in 1894 between Great Britain 
Sc the Republic. The Convention provided 
for the preservation of native law. Sc the 
agricultural Sc grazing rights of the natives. 
The annexation did not extend to Swaziland. 
Subsequently under Orders in Council certain 
lands in Swaziland were expropriated to the 
Crown, to the extinguishment of the use A- 
occupation of them by natives under native 
law, certain lands being allotted exclusively 
to the natives : — Held : the Orders in Council 
were effective, even if they were not within 
the powers recognised by the Convention. — 
Sobhuza II. v. Miller, |1926] A. C. 618 ; 96 
L. J. P. C. 137 ; 135 L. T. 216 ; 42 T. L. R. 
440, P. C. 

18. Add. Annotation : — Held. Netherlands, 
American Steam Navigation Co. v. Pro- 
curator-General (1925), 42 T. L. R. 81. 


Part II. — Colonial and Dominion Government 


17a. Order Imposing liability to penalty — Power to 
make action void — Ceylon.] — An Order in 
Council of 1923 made provision as to the 
Legislative Council in Ceylon, but reserved 
to His Majesty power to revoke, alter or 
unend the Order. Applt., as common 
informer, brought an action to recover 
penalties under the Order from resp., who he 
alleged had sot and voted after his seat had 
become vacant under its provisions by reason 
of hiB having a pecuniary interest in a con- 
tract with the Govt. In 1923, after the 
action had been brought, but before its trial, 
an amending Order in Council was made 
providing that the action should be dis- 
missed ; it also amended the Order of 1923 
so as to except the office held by the respon- 
dent from its operation : — Held: the Order 
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of 1928 was valid, having regard to the power 
reserved by the Order of 1923, Sc was an 
% effective defence to the action, although it 
was retrospective in its operation. — Abevesb- 
xera V . Jatatilake, [1923] A. C. 200 ; 101 
L. J. P. C. 40 j 146 L. T. 193. 48 T. L. R. 
71 ; 76 SoL Jo. 884, P. C. 

20a. Power of expropriation In mandated territory.] 
— By the Mandate for Palestine, dated July 
24, 1922, the Council of the League of Nations, 
acting under art. 22 of the Covenant of the 
League, entrusted to Great Britain the 
administration of Palestine. Art. 2 of the 
Mandate provided that Great Britain should 
be responsible for “ safeguarding the civil 
Sc religious rights of the inhabitants of 
Palestine irrespective of race Sc religion.” 



Cues 20a— 24a. 
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In 1023 an Order in Council authorised the 
High Comr. lor Palestine to promulgate such 
ordinances as might be necessary lor the 
peace, good order, & government ol the 
country, & were not inconsistent with the 
Mandate. The High Comr* promulgated an 
ordinance expropriating certain springs lor 
the purpose of supplying water to Jerusalem, 
with oertain provisions lor compensation 
In an action by the owners of the springs the 
Supreme Ot., sitting as a ct. ol first instance, 
held that the ordinance was ultra vires , on 
the ground that it was inconsistent with the 
Mandate in that the provisions for compen- 
sation were inadequate. Special leave to 
appeal was granted, all questions of juris- 
diction being left open. An Order in Council 
had made provision for appeals to the Privy 
Council, but only from orders of the Supreme 
Ct. sitting as a Ct. ol Appeal: — Held: (1) 
the appeal was competent, since the juris- 
diction under the Mandate was jurisdiction 
in a foreign country within the description in 
the preamble to Foreign Jurisdiction Act, 
1800 (e. 87) ; (2) it was the right & duty of 
the ct. to consider whether the ordinance was 
consistent with the Mandate, but art. 2 had 
been misconstrued, & the ordinance was 
valid ; (3) art. 2 did not mean that in every 
case of expropriation for a public purpose 
lull compensation must be given. Natural 
justice required that in the absence of ex- 
ceptional circumstances, fair provision should 
be made lor compensation, but that depended 
not upon civil right, but upon the principles 
of sound administration, & it was not within 


the province ol the ct. to consider whether 
an ordinance was within those principles. 
Further, the ordinance did make adequate 

5 ro vision for compensation. — Jerubalem- 
affa District Governor v. Suleiman 
Mukra, [1928] A. 0. 821 ; 95 L. J. P. O. 40 ; 
134 L. T. 609 ; 42 T. L. R. 299, P. 0. 

23. Add, Annotation: — Consd. A.-G. r. G. S. & 
W. Ry. of Ireland, [1925] A. 0. 754. 

24a. Grant of proprietary right in river — 

Canada.] — By letters patent issued by the 
Lieutenant-Governor of Quebec in 1910 under 
Companies Act of that province, applt. co. 
was incorporated lor the purpose ol carrying 
on the business of producers of electricity, & 
with power to construct & maintain dams in 
a river of the province within certain limits, 
after having acquired from the riparian pro- 
prietors the properties necessary lor that 
purpose. In 1923 applts. not having then 
constructed any works, the provincial Govt, 
granted to resps. a lease of the water power 
. & bed of the river within limits which over- 
• lapped those referred to in applts. * letters 
. patent. Applts. brought an action against 
s., claiming a declaration that applts. 
a vested right in the river to construct 
dams, & an injunction : — Held : the action 
failed, since the letters patent contained no 
grant of a proprietary light in, or power to 
take possession of, any part of the river or 
its bed. — United Manufacturing Co. v. 
St. Maurice Power Co., [1928] A. C. 708 ; 
95 L. J. P. C. 149 ; 135 L. T. 389 ; 42 T. L. R. 
495, P. C. 



PART II. SECT. 1. 

•1. Order in Council — Revocability.] 
— An Order In Oonnoil Is an act of the 
Crown & can always be revoked. — 
R. v . Ottawa Electric By. Co., 
[1933] 1D.L.E. 695. — CAN. 


PART II. SECT. 8. SUB-SECT. 1— A. 

•p. Duty to accept advice of Executive 
Council — Decision by Governor -General 
in Council .] — Where a statute dlreote 
that a matter shall be decided by the 
Governor-General in Connell, the 
Governor-General is bound to accept 
the advioe of the Executive Council, 
there being no discretion In the 
Governor-General personally, Sc there 
is no legal duty upon him to peruse 
documents placed before him Sc mako 
up his mind upon them. — Sohtkrhout 
v. Union Government, [19271 App. D. 
94.— -6. AF. 

o (p. 418) I. Power of disallow * 

once .] — The power to disallow pro- 
vincial legislation, vested in the 
Governor-General in Council by sect. 90 
of the British North America Act, 
1867, is still a subsisting power. Its 
exercise is not subject to any limita- 
tions or restrictions, save that the 
power shall he exercised within the 
proscribed period of one year after 
the reoeipt of ah authentic copy of the 
Aot by the Governor-General. The 
fact that, as is the practice in some 
provinces, the Lieutenant-Governor 
assents to a Bill in the name, not of 
the Governor-General hut of His 
Majesty, does not impair the legal 
validity of his assent, nor does It affect 
the said power of disallowance vested 
in the Governor-General in Council. — 
Re Disallowance Sc Reservation 
Powers Reference, [19381 S. O. R. 
72 ; 2D. L. R. 8.— €AN. 

, ttojlO) U JZZT Froote«a«oi*A*<iip 
importation duties.} — The Governor- 


General purporting to act under Act 
35 of 1922. s. 5, issued two proclama- 
tions, the first fixing an exchange duty 
for asbestos oement sheets imported 
from Belgium & the second confining 
the first to oertain cheaper kinds of 
asbestos sheets : — Held : the proclama- 
tions were infra vires the Governor- 
General. — Customs Comb. v. Auiton 
Timber Co., Ltd., [19261 App. D. 1.— 
8. AF. 

t (p. 420) i. No liability to enter- 

tain .] — There is no legal obligation 
upon a Lieutenant-Governor, flowing 
from his appointment as such, to enter- 
tain socially : Sc no Implied contract 
exists between him & the Crown, by 
reason of his appointment Sc the taking 
of the oath of office, from which flows 
any obligation with respect to expendi- 
tures for social entertainments. Such 
expenditures are voluntary, Sc the 
failure to so entertain could not be 
a cause for removal or dismissal. — 
Re Lieutenant-Governors Salary, 
[1931] Ex. C. R. 232. — GAN. 


p (p. 420) I. Government of 

India Act, 1910, «. 72 — State of 44 emer- 
gency .”}—' The power of legislation by 
Ordinance, conferred by s. 72 of 
Government of India Aot, on the 
Governor-General, is subjeot to throe- 
fold restrictions. There must be an 
44 emergency ” to justify the exercise 
of the power ; the power can only be 
exercised for the peaoe Sc good 
government of British India or any 
part thereof ; the Ordinance must not 
go beyond the power of the Indian 
Legislature to make laws. There 
being nothing in the language of sect. 72 
to Indicate that the Governor-General *s 
opinion on the points referred to above 
is to he taken as final, the initial pre- 
sumption is that a ot. of law will have 
jurisdiction to go into such matters 
if It becomes necessary to do so, in 
order to determine any question pro- 
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perly coming before it for decision. — 
Des RajoTr. (1930), I. L. R. 12 Lah. 
20.— IND. 

p (p. 420) it .]— The 

High Ot. has power, on application for 
habeas corpus , to Inquire into the legality 
of sentences passed by the military 
authorities unless such acts were 
validated by a Bill of Indemnity ; but 
held, on account of an Ordinance pro- 
mulgated by the Governor-General 
validating the sentences, the ot. oonld 
not question their legality. Under 
Government of India Aot. 1910, s. 72, 
the Governor-General is the sole judge 
of the existence of the emergenoy. Sc 
all ots. can do is to inquire whether 
there was evidence upon whloh the 
Governor-General might reasonably 
conclude that an emergency existed. — 
Emperor v. Chanafpa Shantirappa 
(1930), I. L. R. 65 Bom. 263.— IND. 

p (p. 420) til. .1— In 

proceedings under an Ordinance pro- 
mulgated by the Governor-General 
under Government of India Act, 1916, 
s. 72, it cannot be disputed that an 
emergenoy existed Sc that the Ordinance 
is one for the peaoe Sc good government 
of British India, as those are matters 
of which the Governor-General is the 
sole judge. — Bhagat Singh v. Crown 
(1981)7i. L. R. 12 Lah. 280.— IND. 

sb. Invalidity of Ordinance t often 
repugnant to Commonwealth Act .} — 
Held: the Governor-General in Council 
could not confer upon the Federal 
Capital Commission the powers con- 
tained in the Building Sc Services 
Ordinanoe by recourse to sect. 12 ot 
Seat of Government (Administration) 
Act, 1910, as the Ordinance was repug- 
nant to the provisions ot Seat of 
Government (Administration) Act, 
1924-28. — Federal Capital Commis- 
sion v. Labxstan Building Sc Invest- 
ment Co. Proprietary, Ltd. (1929), 
JC. L.R. 5842.— A US. 




VoL XVIL— Dependencies. Case* 25 — K2c. 


25. Add the following para. : — 

If a governor of a colony has the authority 
of the ordinary, he has no power to commit 
a churchwarden who refuses to account, he 
ought to proceed upon a citation, & must 
excommunicate. 

31a. Authority to promulgate Ordinance under 
Government of India Act, 1915, s. 72 — 
Validity of Ordinance.] — In proceedings under 
an Ordinance promulgated by the Governor- 
General under the Government of India Act, 
1915, s. 72, which authorises him in cases of 
emergency to promulgate Ordinances for the 
peace A good government of British India, it 
cannot be disputed that an emergency existed 
& that the Ordinance is one for the peace & 
good government of British India. Those 
are matters of which the Governor-General 
is sole judge ; he is not bound to give any 
reasons for promulgating an Ordinance under 
the sect. An Ordinance so promulgated 
constituting a special tribunal for the trial 
of a criminal case is not invalid in that it 
deprives the accused of the right of appeal to 
the High Ct. which they would otherwise 
have had. — Bhagat Singh v. King Emperor 
(1931), 68 L. R. Ind. App. 109, P. C. 

31b. Authority to promulgate Berar Alienated 
Villages 192 Tenancy Law, 1.] — Having re- 
gal’d to Foreign Jurisdiction Act, 1890 (c. 57), 
s. 1, A the authority delegated to the 
Governor-General in Council by the Indian 
(Foreign Jurisdiction) Order, 1902, the 
Governor-General in Council had power to 
promulgate the Berar Alienated Villages 
Tenancy Law, 1921, relating to territory of 
H.H. the Nizam leased in perpetuity to the 
British Govt. The said Law of 1921 is not 
void under sect. 12 of the Act of 1890 so far 
as it is repugnant to the Waste Land Rules, 
1866 (Berar), because the Acts. Orders A 
Regulations referred to in that sect, are Acts, 
Orders A Regulations applying to British 
subjects A do not include the said rules of 
1806, which did not purport so to apply. 
Further, the said rules of 1805 were merely 
administrative orders. The Law of 1921, so 
promulgated, accordingly operates as a 
legislative Act, A effectively interferes with 
rights in property held under leases granted 
pursuant to the rules of 1805. — Dattatraya 
Krishna Rao Kane v. Secretary op State 
for India (1930), 57 L. R. Ind. App. 318, 
P. C. 


31c. Power to deport — Construction of Deposed 
Chiefs Removal Ordinance (Nigeria).] — 

Eshugbayi Bleep v. Nigeria Government 
(Administering Officer), No. 284a, post. 

34. For “ (1774) ” read “ (1775) ”. 

Add. Annotation : — Refd. Tallack v. Tallack 
A Broekema, [1927] P. 211. 

47. Add. Annotations : — Consd. Spigelman v. 
Hocken, Goldblatt v. Hocken (1933), 150 
L. T. 256. Refd. Robinson v. South Aus- 
tralia State (No. 2), [1931] A. O. 704. 

52a. Legislative Council of Nova Scotia— Appoint- 
ment to.] — The Lieutenant-Governor of 
Nova Scotia, acting by A with the advice of 
the Executive Council of Nova Scotia, has 
power to appoint in the name of the Crown 
so many members of the Legislative Council 
of Nova Scotia that the total number would 
(a) exceed twenty-one or (6) exceed the total 
number at the union mentioned in British 
North America Act, 1807 (c. 3), s. 88. The 
membership of the Council is not limited in 
number. The tenure of office of members 
of the Council appointed before May 7, 1925, 
is during the pleasure of His Majesty the 
King, represented in that behalf by the 
Lieutenant-Governor of Nova Scotia acting 
by A with the advice pf the Executive Council 
of Nova Scotia. — A.-G. for Nova Scotia v. 
Nova Scotia Legislative Council, [1928] 
A. O. 107 ; 97 L. J. P. C. 27 ; 138 L. T. 114 ; 
44 T. L. R. 1 ; 71 Sol. Jo. 804, P. O. 

52b. Membership of — Tenure of office.] — 

A.-G. for Nova Scotia v. Nova Scotia 
Legislative Council, No. 52a, ante . 

52c. Canadian Senate — Membership of — Who are 
qualified persons — Women.] — (1) The words 
“ qualified persons ” in British North 
America Act, 1807 (c. 3), s. 24, include women, 
A therefore women are eligible for membership 
of the Senate of Canada. 

(2) The provisions of British North 
America Act, 1807 (c. 3), enacting a con- 
stitution for Canada should not be given a 
narrow A technical construction, but a 
large A liberal interpretation, so that the 
Dominion to a great extent, but within 
[ certain fixed limits, may be mistress in her 
own house, as the Provinces to a great extent, 
but within certain fixed limits, are mistresses 
in theirs. — Edwards v. A.-G. for Canada, 
[1930] A. C. 124 ; 99 L. J. P. C. 27 ; 142 
L. T. 98 j 46 T. L. R. 4 : 73 Sol. Jo. 711, P. C. 
Annotation : — As to (2) Apld. British Coal Oorpn. v. II., 
I [1935] A. C. 500. 


PART II. SECT. 2, SUB-SECT. 2. 
nr. Executive reputation — Inapplic- 

able to pending proceedings. ] — Judgment 
haring been postponed in an appeal 
against assessment to land tax pending 
calculation of the amount due, a new 
regulation was promulgated relating 
to calculation : — Held : this regnlation 
was inapplicable. — Send all v. Land 
Tax Federal Oomr. (1911), 12 
O. L. R. 653, 664.— AUS. 

st. .J— The Board of Trade 

( Cinematograph Films) Regulations, 
1932, are uttra vires of the Governor- 
General in Council, since the words 
“ in any other manner whatsoever ” 
in Board of Trade Act, 1919, s. 26 (1), 
refer to matters ejuvdem generis as 
those In the preceding paragraphs, 
which deal with unfair trading. — Ker- 
RIDGE V. GlRUNO-BUTOHER, [1933] 
N. Z. L. R. 646. — NJZ. 

■w. Contract by executive — Effect of 


ex post facto authority.] — An Appro- 
priation Act of the Commonwealth 
Parliament appropriating money to- 
wards payment in respect of an agree- 
ment made by the Executive Govern- 
ment on behalf of the Commonwealth 
Sc which without Parliamentary autho- 
rity would be Invalid, does not validate 
that agreement. — Commonwealth v . 
Colonial Ammunition Co. (1924), 34 
O. L. R. 198.— AUS. 

sz. Amendment of legislation — Vali- 
dity .] — Legislation cannot be amended 
merely by Order in Council. There- 
fore, the Order in Council heroin which 
purported without statutory authority 
to amend Judicature Act, It. S. A., 
1922, was invalid Sc of no effect. — 
Steen v. Wallace, [19371 3 W. W. R. 
654 ; 7 F. L. J. (Can.) 259.— CAN. 

PART II. SECT. 8, SUB-SECT. 2.— A. 
sf. Cannot suspend Habeas Corpus 
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Act.] — The Imperial Parliament alone 
oa n suspend the above Act.— Re 
Blanshat (Quo.) (1918), 24 It. de J. 
578.— CAN. 

si. Disqualified member voting — 
Liability to penalties.}-— Since Con- 
stitution Act, R. 8. B. C.» 1924 (c. 45), 
imposes but oue penalty for each day 
on which a disqualified person sits Sc 
votes as a member of the Legislative 
Assembly, there is but one cause of 
aotion for each such day, Sc where an 
action is brought on snob cahse of 
action that penalty, if recovered, 
belongs to pltf. therein, who thereby 
attaches or appropriates, it to himself. 
Such aotion, even though dismissed. Is 
a bar to a subsequent action for the 
same penalty, unless snob prior action 
was collusive. — Keene v. Collet, 
[1925)4 D.L.11. 229; [1925] 3 W.W.R. 
250.— CAN. 


Cues 66f* — 81ft English and Empire Digest Supplement, 


66a. Future exercise — Cannot be fettered.] — 

Acting within the constitution, the legislature 
of a seU-goTeming Colony or State is supreme, 
to no act of the executive Govt, oan fetter 
in any legal sense the future exercise of its 
powers, or give to any person a title other 
than such as could be conferred under exist- 

New South Wales Constitution Act, 
1856, was enacted, Garden Island, in Port 
Jackson, was part of the waste lands of the 
Crown, the entire management to control 
of which were vested by sect. 2 of that Act 
in the legislature of the Colony. By notices 
published in 1865 to 1866, pursuant to Crown 
Lands Alienation Act, 1861 (N.S.W.), the 
Island was dedicated as a naval depot. 
It continued to be so used by the Imperial 
naval authorities until 1913, out since that 
date it had been occupied by the Common- 
wealth naval authorities for the use of the 
naval forces which it provided to maintained. 
An Imperial Order in Council made in 1899 
under Colonial Fortifications Act, 1877, 
recited .an agreement by which the Govern- 
ment of New South Wales were to erect 
buildings A cany out works, partly on Garden 
Island, to the Imperial Government agreed 
that when the buddings & works were com- 
pleted & the sites “ conveyed, granted, or 
dedicated in perpetuity for the use of Her 
Majesty’s navy in the same way as Garden 
Island had been,” the Imperial Government 
would surrender certain lands which were not 
within 1855 Act, eu 2 ; the Order then, in 
consideration of the agreement, vested the 
lands in the Government of New South Wales. 
In 1023 the Minister administering the 
Crown Lands Consolidation Act, 1913 
(N.S.W.), acting under sect. 25 of that Act, 
revoked the dedication of Garden Island : — 
Held : the recital In the Order in Council 
of 1899 did not preclude the Minister from 
revoking the dedication in the manner 
provided by the Act of 1913, to the revocation 
was effectual under sect. 25 of that Act, 
although the notice did not state the manner 
in which it was proposed to deal with the 
island. Judgment of the High Ot. affirmed, 
subject to the declaration made, that reap. 
State was entitled to possession of Garden 
Island, being varied to a declaration, in the 
words of Crown Lands Consolidation Act, 1913, 


s. 25, that by virtue of the revocation the 
island had become Crown lands within that 
Act, to liable to be dealt with in accordance 
therewith. — Australia Commonwealth v. 
New South Wales State, 11929] A. 0. 481 5 
98 L. J. P. C. 81 5 140 L. T. 387 5 45 T. L. R. 
216, P. C. 

60. After this case add t — 

.] — See, now, Statute of Westminster, 

1931 (c. 4), s. 2. 

60a. .]— Moore t>. A.-G. fob Irish Free 

State, No. 447a, post. 

60b. .] — British Coal Corpn, v. R., No. 

447b, post, 

66. After this case add : — 

.] — See, now. Statute of Westminster, 

1931 (c. 4), s. 3. 

68. Add. Annotation : — Aa to (1) Retd. The 
Fagemes, [1927] P. 811. 

90. Add. Annotations : — Consd. Toronto Electric 
Comrs. v. Snider, [1925] A. 0. 396 $ Croft t>. 

. Dunphy (1932), 48 T. L. R. 662. Apld. 
British Coal Corpn. v. R., [1935] A. C. 600. 

90a. Principle of construction of British North 
America Act, 1867 (0. 8).] — Edwards v. A.-G. 
for Canada, No. 52c, ante . 

91. Add. Annotation : — Consd. British Coal Corpn. 
v. R., [1935] A. 0. 500. 

91a. Enactment preventing Kfhg in Council from 
granting leave to appeal — Criminal case.] — 
Sect. 1025 of the Criminal Code of Canada, if 
& so far as it is intended to prevent the King 
in Council from giving effective leave to 
appeal against an order of a Canadian ct. in 
a criminal case, is invalid. The legislative 
authority of the Parliament of Canada as to 
criminal law & procedure, under British 
North Amerioa Act, 1867 (c. 3), s. 91, is 
confined to action to be taken in Canada. 
Further, an enactment annulling the royal 
prerogative to grant special leave to appeal 
would be inconsistent with Judicial Com- 
mittee Acte, 1833 (c. 41) to 1844 (c. 69), A 
would be invalid under Colonial Laws 
Validity Act, 1865 (c. 63), 0. 2. The royal 
assent to the Criminal Code could not give 
validity to an enactment which was void by 
Imperial statute ; exclusion of the pre- 
rogative could be accomplished only by an 
Imperial statute. 


PART IL SECT. 8, SUB-SECT. 2.— B. 

69 lv. .1 — When an Act of the 

Dominion Parliament 1 0 in part 
repugnant to an imperial Act, effeot 
will be siren to its enactments In so 
tar aa they agree . — Be Th* Rabbwrll 
(1881), 7 Q 71. R. 380. — CAN. 


6® ?T9 n *f er 


Wo n A ct (Northern Ireland}, 1983 (c. 31) 
— Whether repugnant to Government of 
Ireland Act, 1930 (e. 87).} — Education 
Aot (Northern Ireland), 1988 to. 81), 
which relates to the transfer of schools, 
is not void under Govt, of Ireland Act, 
1980, o . 07, s. 6 . — Lowdondwrry 
County Council e. ITGlabb, (1989] 
N. L 47. — IR. 

001. 

qatton Act, 1919-1920 (Au*.)\ 1— The 
Navigation Act, 1918-1980, Is a oolonial 
law within the meaning to operation 
of sect. 8 ofOoionJal Laws validity 
Aot, 1886, & therefor* any pro vision 
in the former Aot or in regulations 
made thereunder which is repugnant 


)L Effect of Colonial Law Validity 
1866 (e. 63Wm>oW<*tfv of NtmC- 
m At* 1913-1980 (4wA).}— The 


to the provisions of Merchant Shipping 
Acts, 1894-1906, is to the extent of 
snoh repugnancy void & inoperative. 
— Union Steamship Oo. op n. Z. «. 
Tan Commonwealth (1926), 36 

O. L. R. 130.— AUS. 

PART IL SECT. 8, SUB-SECT. X.— 0. 

64 vi. — — — Application to *M p 
in foreign port .) — An award made under 
the authority of the Industrial Con- 
ciliation to Arbitration Aot, 1906, 
purporting to regulate the relations 
between the employers to am 
on a New Zealand ship in a 
port is valid to not too widely « 

The words of sect* S3 of the , 

tion Aot are wide enough to 

by implication the power for the 

Zealand legislature to paas laws for 
the oontrol of Its shipping. If the 
legislature had not .such power the 
peace, order, to pood government of 
New Zealand would be seriously tm- 
‘ -Re Awabd of 



paired (Stout, C.J.). 
WXLUNQTQN COOKS „ 

Union (1906), 86 N. Z. L. 


to Bcswabds 
“ R. 394.— 


64 vil. .] — There is a 

S resumption that Parliament does not 
esign its statutes to operate on its 
subjects beyond the territorial limits 
of the Union, in the absence of any 
contrary intention, express or implied. 
— Wilbhin v. Wumbxs (1930), N. I*. R. 
280. — 6. AF. 


PART 11. SECT. 8. SUB-SECT. 4.- 
A. (a). 

sa. Recital in preamble to private Aot 
— Effect of .] — A recital in the preamble 
to a special private Aot enacted by the 
Parliament of Panada is not such a 
declaration as that con t empl at ed by 



sp. Incid ental mO feoto in cMe d .}— 
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Vol. XVII.— Dependencies. Cum 81ft— 108. 


Aoeording to the well-settled practice of 
the Judicial Committee His Majesty is 
advised to intervene in a criminal case only 
if it is shown that, by a disregard of the 
power of legal process, or by some violation 
of natural justice, or otherwise, substantia] 
& grave injustice has been done* 

Applt. was convicted in Alberta of an 
offence under Govt. Liquor Control Act of 
Alberta, which did not incorporate sect. 1025 
of the Criminal Code of Canada, & of an 
offence under Canada Temperanoe Act, 
R. 6. Can., 1006 (c. 152). For each offence 
he was sentenced to a fine, & in default 
imprisonment. The Supreme Ct. of Alberta, 
rejecting contentions as to the construction 
& invalidity of the material sects., affirmed 
the convictions, but gave leave to appeal 
to the Privy Council. The Crown peti- 
tioned the Judicial Committee to quash the 
appeals as incompetent, having regard to 
sect. 1025. Applt. petitioned for special 
leave to appeal. The petitions were heard 
with the appeals: — Held: (1) each appeal 
was in a “ criminal case ” to which sect. 
1025 applied, so far as it was valid; (2) 
in the absence of argument to the con- 
trary, sect. 1025 prevented the Appellate 
Div. from giving effective leave to appeal ; 

(3) sect. 1025 did not exclude the prerogative 
right to give leave to appeal ; (4) the cases 
were clearly not within the category of the 
exceptional cases in which special leave to 
appeal was advised in a criminal matter. — 
Nadan t>. R., [1926] A. C. 482 ; 95 L. J. P. 0. 


114 ; 134 L. T. 700 ; 42 T. L. R. 350 ; 28 
Cox, C. C. 107, P. C. 

Annotations: — As to (3) Folld. Chung Chuck v. R„ [1930] 
A. O. 244. ExpUt. British Coal Gorpn. d. R., [1935] A. C. 
500. OeneraUy, Reid. Renouf v. A.-G. for Jersey, [1936] 
1 All B. R. 936. 


91b. .] — British Coal Corpn. v. R., 

No. 447b, post. 

94, Add. Annotation: — Held. Croft v. Dunphy 
(1932), 48 T. L. R. 052. 

90. Add. Annotations : — Apld. British Coal Corpn. 
v. R., [1035] A. 0. 500. Held. Lord’s Day 
Alliance of Canada v. A.-G. for Manitoba, 
[1925] A. C. 384 ; Re Aeronautics in Canada 
(Regulation & Control of), [1932] A. C. 54. 

97. Add. Annotations : — Apld. A.-G. for Ontario 
v. Reciprocal Insurers, [1924] A. C. 328. 
Distd. Toronto Electric Comrs. v. Snider, 
[1925] A. C. 390 ; Proprietary Articles Trade 
Assocn. v. A.-G. for Canada, [1931] A. C. 310 ; 
Held. A.-G. for Canada v. A.-G. for Ontario, 
[1937] A. C. 320. 


98. For the paragraph in the original volume 
substitute the following paragraph: — 

Bona vacantia — Right of Crown In right of 
province^ — Bona vacantia are 44 royalties ” 
within British North America Act, 1807 
(o. 8), s 109, & accordingly belong to the 
province in which they are situate or arise; 
<fc not to the Dominion. The word 44 royal- 
ties ” is used in the sect, as the equivalent 
of jura regalia . Its meaning is not limited 
by its association with the words “ lands, 
mines, minerals.” — R, v. A.-G. of British 
Columbia, [1024] A. 0. 213 ; 93 L. J. P. 0. 
70 ; 130 L. T. 23l ; 40 T. L. R. 13 ; 08 
Sol. Jo. 188, P. 0. 

Annotation : — Coofld. Toronto (City) Corpn. v. R„ [1932] 
A. 0. 98. 

98a. .] — (1) Land in Alberta granted 

by the Crown either before or after Sept. 1, 
1905, when Alberta Act, 1905 (o. 3 Dom.), 
came into force, in the absence of heirs, 
escheats to the Crown in the right of the 
Dominion. 

(2) Effect of Land Titles Aot, 1894 (o. 28, 
Dom.), & Land Titles Act, 1900 (Alta.). 

(3) Meaning of 41 royalties ” in Alberta 
Act. s. 21. 

(4) Bona vacantia In Alberta belong to the 
Crown in the right of the provinoe. The 
effect of Alberta Act, s. 3, was to place the 
Province of Alberta in the same position in 
regard to property as the provinces previously 

• constituted save so far as the Act provided 
otherwise, either expressly or by reasonable 
implication. 

(5) Ultimate Heir Act, R. S. A., 1922 
(c. 144), is ultra vires so far as it purported 
to affect real property. — A.-G. for Alberta 
v. A.-G. for Canada, [1928] A. C. 476 ; 97 
L. J. P. C. 100 ; 139 L. T. 532 ; 44 T. L. R. 
061, P. 0. 

Annotation : — As to (1) Confld. Re Natural Resourced 
(Saskatchewan), [1932] A. O. 28. 

99. Add. Annotation : — As to (2) Refd. A.-G. for 
Canada v. A.-G. for British Columbia (1929), 
40 T. L. R. 1. 

101. Add. Annotations : — Consd. Toronto Electric 
Comrs. t>. Snider, [1925] A. O. 300. Refd. 
A.-G. for Ontario v. Reciprocal Insurers, 
[1924] A. C. 328 ; Gallagher v . Lynn, [1937] 
3 All E. R. 598,; Shannon v. Lower Mainland 
Dairy Products Board, [1038] A. C. 708 : 
A.-G. for Alberta v. A.-G. for Canada, [1030] 
A.C. 117. 

102. Add. Annotations : — Refd. A.-G. for Canada v. 

A.-G. for British Columbia (1929), 40 


98 I. Bona vacantia — Rioht of Crown 
in rioht of Dominion — Saskatchewan.] 
— In 1916, H. domiciled in the pro- 
vince of 0. died, leaving no heirs or 
other persons legally entitled to his 
estate. Both the Dominion 8c the 
provinoe claimed the estate as bona 
vacantia by right of escheat: — Held: 
as the provinoe of 8. was not at the 
date of its establishment owner of the 
lands, nor had any vested rights in 
any duties or revenues in respect to 
the lands from which the provinoe was 
carved, differing In this respect from 
the original provinces of Confedera- 
tion. B7N. A. Act, m. 102, 109 did not 
apply, notwithstanding Saskatchewan 
Act, s. 3, ft in any event, these sects. 


n. V. WnTXBH 1SDBZ SL-I 

OF P ROVINCE OF 0ASSATUH1WAN 

S&UXA* (1921). 31 Bxch. a R. 1 
«9 ILL. fc, 697. — CAN. 


•r. « Royalties ” — British North 
America Act , 1867, s. 109 — Construe • 
tion.}—** Royalties " In this sect, does 
not embrace all kinds t>T royalties, but 
is limited in Its meaning by the text to 
snob as are connected with lands, 
mines ft minerals ; such as (inter alia ) 
the right to bona vacantia 8c of escheat 
arising by reason of a failure of heirs. 
— R. v. western Trust Co.. A.-G. 
of Province of Saskatchewan ft 
Sbulzb (1921), 21 Exch. O. R. 1 ; 69 
D. L. R. 597.— CAN'. 


.1 — R. v. Hankl, R. v . Telle 

(1925), 46 Can. (Mm. Gas. $81. 


PART (L SECT. 3, SUB-SECT. 4 . — 
A. (b) i. 

hi. 

h II. .}— Provincial legislation 

repugnant to B. N. A. Aot, 1867* s. 93 
(X). Is “ absolutely void ft inoperative." 
sc is not appealable under sub-sect. 3 to 


the Governor In Counoil. — Hirsch v. 
Montreal Protestant Board School 
Comrs., [1926) 2 D. L. R. 8 ; [1926] 
8. C. R. 246 ; varying. 81 R. de J. 440 ; 
on appeal , (1928) A.C. 200, P. C.— CAN. 

h ill. .] — Any provincial legis- 
lation repugnant to B. N. A. Act, 1867, 
s. 9$ (1), is to the extent of such repug- 
nancy absolutely void 8c inoperative. 
—Tint Separate School Trustees 
v. R. (1926), 59 O. L. R. 96.— CAN. 

b iv. .) — Held s there is a con- 
flict between Bkpcy. Aot, 1927 (o. 11), 
s. 64 ft Fraudulent Preferences Act, 
R. S. B. C.. 1924 (o. 97), s. $ (2) : ft 
the Dominion enactment prevails. — 
Canadian credit Men’s Trust 
Association, Ltd. v. Hofpar, Ltd., 
[1929] 2 D. L. R. 73 ; 1 W. WVR. 667 ; 
40 B. O. R. 454 ; 10 C. B. R. 309.— CAN, 


k. Tor 
•• 101 ii. - 


*.]- 


substitute 
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T. L. R. 1 ; A.-G. for Quebec v. A.-G. for 
Canada (1932), 48 T. L. H. 238. 

105. Add. Annotations : — Apld A.-G. for Ontario 
v . Reciprocal Insurers, [1924] A. C. 328. 
Consd. Be Insurance Act of Canada, [1932] 
A. C. 41. Refd. Toronto Electric Comrs. v. 
Snider, [1925] A. C. 396. 

106. Add, Annotations : — Consd. Toronto Electric 
Comrs. v, Snider, [1925] A. C. 396 ; Re Aero- 
nautics in Canada (Regulation A Control of), 
[1932] A. C. 54. Refd. A.-G. for Ontario v. 
Reciprocal Insurers, [1924] A. C. 328 ; A.-G. 
for Manitoba v, A.-G. for Canada, [1929] 
A. C. 260 ; A.-G. for Canada v, A.-G. for 
British Columbia (1929), 46 T. L. R. 1 ; 
A.-G. for Canada v, A.-G. for Ontario, [1937] 
A. C. 326 ; A.-G. for Alberta v. A.-G. for 
Canada, [1939] A. C. 117. 

108. Add. Citations 93 L. J. P. C. 101 ; 130 
L. T. 101. 

Add. Annotations: — Distd. Toronto Electric 
Comrs. v. Snider, [1925] A. C. 396. Consd. 
Be Aeronautics in Canada (Regulation & 
Control of), [1932] A. C. 54. 

108a. - 7 — Question of substance, not of 

form.] — (1) The Parliament of Canada 
cannot, by purporting to create penal 
sections under head 27 of the above sect., 
appropriate to itself exclusively a held of 
jurisdiction in which, apart from that pro- 
cedure, it could exert no legal authority ; 
if, when examined as a whole, legislation 
in form criminal is found, in aspects A for 
purposes exclusively within the provincial 
sphere, to deal with matters committed to 
the provinces, it cannot be upheld as valid. 

Reciprocal Insurance Act 1922, of Ontario, 
authorised any person to exchange, through 
the medium of an attorney, with persons, 
whether in Ontario or elsewhere, reciprocal 
contracts of insurance, subject to provisions 
as to licences A other conditions ; A it was 
provided that actions in respect of such 
contracts might be maintained in the cts. 
of the province. A Dominion Act of 1917 
inserted in the Criminal Code (R. S. Can. 


1906, c. 146), sect. 508c, by which it was 
made an indictable offence for any person 
to solicit or accept any insurance risk ex- 
cept on behalf of a co. or assocn. licensed 
under Insurance Act, 1917, of Canada. In 
answer to questions referred by the Lieu- 
tenant-Governor of Ontario to the Appellate 
Div. : — Held : (2) the Act of 1922 was intra 
vires the province, since (a) its provisions 
were capable of receiving a meaning accord- 
ing to which, whether enabling or prohibitive, 
they applied only to persons A acts within 
the territorial jurisdiction of the province, 
A (b) although it might incidentally affect 
aliens A dominion cos., it did not deal with 
them as such, but was an Act dealing with 
contracts of insurance ; (3) the making A 
carrying out of contracts licensed pursuant 
to the Act were not rendered illegal, or 
otherwise affected, by Criminal Code, s. 608c ; 
that sect, was invalid, since, in substance 
though not in form, it was in regulation of 
contracts of insurance, subjects not within 
* the legislative competence of the Dominion ; 
f (4) the answers under (2) A (3) would be the 
/ same if any of the persons subscribing to a 
reciprocal insurance contract was (a) a 
British subject not resident in Canada 
immigrating into Canada, or (b) an alien. 
In so answering this question no opinion was 
expressed as to the Competence of the 
Dominion Legislature to enact Insurance Act, 
1917, ss. 11 A 12 (1), whereby restrictions 
were placed upon aliens A British cos. in the 
matter of carrying on insurance business in 
Canada ; but sect. 12 (2) was held to be 
invalid in relation to the subject of immi- 

f ration. — A.-G. for Ontario v. Reciprocal 
nsurers, [1924] A. C. 328 ; 130 L. T. 738 ; 
68 Sol. Jo. 383 ; sub nom. A.-G. for Ontario 
v. Reciprocal Insurers, Craigon v. R., 
Otte v. R., 93 L. J. P.C. 137 ; 40 T. L. R. 
273, P. C. 


Annotations: — As to (1) Folld. Toronto Electric Comrs. v. 
Snider, [1025] A. C. 396 ; Re Insurance Act ol Canada, 
(19323 A. C. 41. Refd. A.-G. for Alberta v. A.-G. for 
Canada, 11928] A. C. 475. Generally , Retd. British Coal 

Corpn. v. 11., [19351 A. O. 500 ; A.-G. for Alberta v. A.-G. 
for Canada, [1939] A. C. 117. 


101 111. .1 — Where both the 

Dominion Parliament A a provincial 
legislature have legislated on the same 
subject A with the same object. A the 
legislation Is within the powers of the 
Dominion Parliament, the provincial 
legislation Is inoperative. — R. e. 
Shendan, [1924] 3 D. L. R. 339 ; 3 
W. W. R. 617 ; 84 B. O. R. 161.— CAN. 

106 1. Power to repeal local Act .) — 

RUMSBY v. Hare (1877). 3 R. A O. 4. — 
CAN. 

st. Creation of new province — 
Restriction of legislative powers.)— In 
exercising the authority to establish 
new provinoes given to it by B. N. A. 
Aot, 1871, the Dominion Parliament 
had power to enact Alberta Aot, s. 17 
with Its protective provisions restricting 
full legislative power as to education, . 
notwithsta n d in g that those provisions 
are a modification of B.N.A.Aot, 1867. 
s. 93. — R. (Brooks) v. Ulmer, [1923] 
1 D. L. R. 304 : 1 W, W. R. 1 ; 38 
Can. Grim. Oas. 207 ; 19 Alto. L. R. 
12.— CAN. 

■v. Legislation inconsistent with pro- 
vineial rights — Powers conferred on 
Board of Commerce .] — The Dominion 
Parliament cannot confer on the Board 
of Commerce jurisdiction that would 
restrict the liberty of the Inhabitants 
of a province. — A.-G. fob Ontario v. 
Canadian Wbolbsale Grocers 


Assocn., [1923] 2 D. L. R. 617: 39 
Can. Orlm. Cas. 272. — CAN. 


sy. Regulations under Live Stock Act 
— Incapacity of Dominion or Province 
to enlarge jurisdiction of each other .] — 
In so far as the provisions of Live 
Stock A Live Stock Products Aot, 
R. S. C., 1927, A regulations thereunder 
purport to control A regulate sales A 
purchases of eggs which begin A end 
within a province they are ultra vires. 
Neither the Dominion nor a province 
can enlarge the legislative jurisdiction 
of the other or surrender Jurisdiction. — 
P. v. Zaslavsky. [1935] 2 W. W. R. 
34 ; 3D. L. R. 788.— CAN. 


■b. .] — The regulations made 

under Live Stock A Live Stock Pro- 
ducts Aot, R. S. C.. 1927, requiring 
dealers in eggs to mark, label or tog the 
egg containers with the correct grade, 
etc., of the eggs, A the provisions of 
said Aot under which said regulations 
purported to be made, are in so far as 
they relate to the sale or delivery of 
eggs by one person to another within 
the same provinoe, ultra vires . — R. e. 
Brodsky, [1936] 1 W. W. R. 177 ; 1 
D. L. R. 578 : 65 Can. O. O. 4 : 43 
Man. L. R. 522 ; 5 Can. L. Jo. 244.— 
CAN. 

•e. Dominion db Provincial Bank' 
ruptcy Aots—ConlHetisig rights of credi- 
tors .] — If Dominion legislation, in its 


operation A within the scope of its 
own field, interferes with the righto of 
creditors of a bkpt. acquired under a 
provincial statute, A if it is incidental A 
necessary to the enforcement of the 
Dominion statute that the powers 
thereunder bo exercised, without re- 
striction, then the rights acquirod under 
the provincial legislation must give 
way to the Dominion legislation, if by 
so doing any benefit is to aocrue to the 
bkpt. 's estate. If, however, no such 
benefit is to accrue to the bkpt.’s 
estate, then the Dominion statute 
should be so construed as not to inter- 
fere with or deprive any creditor of any 
right which he may have acquired 
under provincial larislation.— Crown 
Coal Co., Ltd. v. Swanson Lumber 
Co., Ltd. A Canadian Credit Men’s 
Trust Assocn., Ltd., [1935] 3 

W. W. R. 244 ; on appeal [1935] 4 
D. L. R. 707 ; 3 W. W. R. 487 ; 5 
F. L. J. (Can.) 211.— CAN. 


sf. What court must consider.] — In 
examining the effect of legislation 
which is attacked as ultra vires the 
ct. must take into account any public 

S neral knowledge of which it would 
ke judicial notice A it may, in a 
proper case, be informed by evidence 
as to what tiro effect will be. — H ome 
Oil Distributors, Ltd. v. A.-G. for 
British Columbia, [1939] l W. W. R. 
49 ; 1 D. L. R. 578.— CAN. 


40 




Vol. XVII. — Dependencies. Omm 110a— 118*. 


110a. Legislation In performance of treaty obliga- 
tions.] — A.-G. fob Canada v, A.-G. fob 
Ontario, Re Weekly Best in Industrial 
■ Undertakings Act, Re Minimum Wages 
Act, Re L im itation of Hours of Work 
Aot, No. 130p, poet, 

115. Add, Annotation : — Refd. A.-G. for Manitoba 
v. A.-G. for Canada, [1020] A. C. 260. 

116. Add, Annotations : — Const!. A.-G. for Quebec 
v, A.-G. for Canada (1032), 48 T. L. R. 236. 
Refd. A.-G. for Quebec v, Nipissing Central 
By. & A.-G. for Canada, [1026] A. 0. 716. 

117. Add, Annotations : — Apld. A.-G. for Manitoba 
v, A.-G. for Canada, [1020] A. C. 260. Consd. 
Re Insurance Act of Canada, [1032] A. C. 41. 
Distd. Lymburn v. May land (1032), 48 
T. L* B. 231. Refd. A.-G. for Ontario v. 
Reciprocal Insurers, [1024] A. C. 328 ; 
Toronto Electric Oomrs. v, Snider, [1926] 
A. O. 306 ; Proprietary Articles Trade 
Assocn. v. A.-G. for Canada, [1931] A. C. 310 ; 
A.-G. for Alberta v. A.-G. for Canada, [1939] 
A. C. 117. 

117a. .] — Sale of Shares Act, 1924, & 

Municipal & Public Utility Board Act, 1926, 
both of Manitoba, are ultra vires under 
British North America Act, 1867 (c. 3), s. 92, 
in so far as they purport to prohibit Dominion 
cos. from selling their own shares within the 
Province without the consent of a Provincial 
Comr. or Board, since thereby they interfere, 
directly & substantially, with the status 


& capacity conferred on the cos. by Dominion 
legislation infra vires under British North 
Amerioa Act, 1867 (c. 8), s. 01. — A.-G. for 
Manitoba v, A.-G. for Canada, [19201 A. C. 
260 ; 08 L. J. P. 0. 66 ; 140 L. T. 386 ; 45 
T. L. R. 146, P. O. 

Annotation : — Distd. Lymburn t>. Mayland (1932), 48 T. L. R. 

231. 

110. Add, Annotations : — As to (1) Refd. Montreal 
Corpn v. Montreal Harbour Conors., Tetreault 
v. Montreal Harbour Comrs., A.-G. for 
Quebec v. A.-G. for Canada (1925), 42 T. L. B. 
08 ; A.-G, for Quebec v, Nipissing Central By. 
A A.-G. for Canada, [1926] A. C. 715. 
Generally , Refd. Re Aeronautics in Canada 
(Regulation & Control of), [1032] A. C. 54; 
R. v. Jalbert, A.-G. of Quebec v, B. (1038), 
82 Sol. Jo. 262. 

119a. .] — (1) Fisheries Act, ' 1014, 

ss. 7a, 18, requiring persons who operate for 
commercial purposes a fish cannery, A in 
British Columbia a salmon cannery or salmon 
curing establishment, to obtain a licence 
from the Canadian Minister of Fisheries are 
ultra vires of the Parliament of Canada. 

(2) The Special Fishery Regulations made 
for British Columbia under sect. 46 of the 
same Act do not give the Minister a discretion 
to refuse an application by a properly qualified 
person for such a fishing licence as is required 
by those regulations. — A.-G. for Canada v, 
A.-G. for British Columbia, [1930] A. C. 


PART II. SECT. 8, SUB-SECT. 4.— 
A. (b) ii. 

m (p. 431) I. .] — Kinney v, 

Dudman (1870), 2 R. & O. 10 ; 2 

Cart. 412. — CAN. 

m (p. 431) ii. 1 — Peek v. 

Shields (1881). 6 A. R. 630 ; 3 Oort. 
266. — CAN. 

o (p. 431) i. Bankruptcy Act, 

1920 (c. 34), s. 11 (1) (10)— Infra vires.) 
— On the true construction of Bkpcy. 
Aot of Canada, sect. 11 (10), a judicial 
hypothec upon real assets of a debtor, 
resulting from registration under art. 
2121 of the Civil Code of Quebec, was 
thereby postponed to an authorised 
assignment subsequently made by the 
debtor for the benefit of bis creditors. 
It was within the powers of the Parlia- 
ment of Canada so to enact, since the 
legislative power of that Parliament 
under sect. 91, head 21, of the British 
North Amerioa Act, 1867, in relation 
to " bankruptcy Sc insolvency/* enables 
it to determine by legislation the 
relative priorities of creditors under 
a bkpcy. or authorised assignment; 
that power prevails over the legislative 

E ower of a Province under sect. 02, 
ead 2. in relation to property & civil 
rights In the Province. — Royal Bank 
op Canada v. Larue & A.-G. for 
Canada, (19281 A. C. 187 : 139 L. T. 
562, P. C. ; affg, S. C. sub nom, Be- 
langer, etc. v . Royal Bank of 
Canada, [1926J S. O. B. 218.— CAN. 

o (p. 431) ii. Companies* 

Creditors Arrangement Act, 1933 — 
Intra vires. ] — Re Companies Creditors 
Arrangement Aot Reference, (1934] 
S. C. R. 650 ; 4 D. L. R. 75.— CAN. 

o (p. 431) 111. .1— Sects. 157, 159 

of Bkpcy. Act, are intra vires . — Re 
Oolunos, (1936] 4 D. L. R. 28.— CAN. 

o (p. 431) iv. .] — The power of 

the Dominion Parliament under sect. 
?1 (21) to deal with insolvent estates 
includes the right to legislate for 
insolvent cos. notwiths t an ding the 
existence of provincial legislation. — 
Montreal Trust Co. v. Abittbi 
Power Sc Paper Co., 11938] 1 D. L. R. 
548 ; O. R. 81 ; affd., (19381 4 D. L. R. 
529; O. R. 589.— CAN. 


o (p. 431) v. Sects. 112 & 125 

of the Winding-up Act, R. S. C., 1927, 
are intra vires, so far as they provide 
for the reference of causes under the 
Act, & give authority for an offUser 
of tho ct. to make an order requiring 
a director to repay moneys on a mis- 
feasance summons. — Re Solloway 
Mills & Co., [1937] 4 D. L. R. 26.— 
CAN. 

«w. Building societies — In Quebec — 
Liquidation of — Ultra vires.] — McjClan- 
aghan v. St. Ann’s Mutual Building 
Society (1880), 24 L. C. J. 162 ; 2 
Cart. 237.— CAN. 

•y. Cheese factories — Act to prevent 
fraud against — Valid .) — R. v. Stone 
(1892), 23 O. R. 46.— CAN. 

•z, Copyright .) — Smiles v. Belford 
(1877), 1 A. R. 436 ; 1 Cart. 576.— CAN. 

ab. Education.) — Held : Alberta Act 
(D., 1905, e. 3), s. 17, was within the 
powers of the Dominion Parliament. — 
Re Alberta Acrr, Section 17, [1927] 2 
D. L. R. 993 ; [1027] S. C. R. 364.— 
CAN. 

114 Iv. .]— Part IV. added 

to Canada Temperance Act, prohibiting 
the importation of Intoxicating liquor 
into those provinces where Its sale for 
beverage purposes is forbidden by pro- 
vinciailaw, is intra vires the Dominion 
Parliament. — Gold Seal, Ltd. v. 
Dominion Express Co. & A.-G, for 
Alberta Province (1921), 62 D. L. R. 
62 ; 62 S. C. R. 424 ; [1921 ] 3 W. W. R. 
710; affg. 58 D. L. R. 51; 34 Can. 
Crim. Cos. 259; 16 Alta. L. R. 113.— 
CAN. 

114 v. .] — Canada Temper- 

ance Act, R. S. G., 1927, is ultra vires, — 
R. v, Jones, [19371 1 D. L. R. 193 ; 67 
Can. C. O. 228 ; 11 M. P. R. 240 ; G 
F. L. J. (Can.) 164.— CAN. 

115 ill. By 45 Viet, c, 110— 

Valid.) — Re Quebec Timber Oo. 
(1882), Oout. 48.— CAN. 

a (p. 432) i. Regulation of time 

dr manner.) — The regulation of the 
manner of fishing Sc the establishing of 
close seasons are within the exclusive 1 
legislative jurisdiction of the Dominion 


Parliament. Seot. 29 of Fisheries Aot, 
R. S. C., 1927, is intra vires. — R. v. 
Tomasson, [1932] 2 W. W. R. 176; 
40 Man. L. R. 321.— CAN. 

r (p. 432) i. Regulations as to 

inland fisheries — Valid.) — Bayer v. 
Kai7.br (1894), 26 N. S. R. 280.— CAN. 

r (p. 432) ii. .1— The pro- 

visions of Fisheries Aot, 1914 (o. 8) 
(Dom.). ss. 7 a, 18, for the licensing Sc 
taxing of fish canneries : — Held : ultra 
vires. — R. v. Somerville Cannery 
Oo.,Ltd.(B.O.),[ 1927J 4 D.L.R.404; 
[10271 3 W.W.R. 215; 49 Can. Crim. 
Cas. 65.— CAN. 

r (p, 432) III. .] — A regula- 

tion made by Order in Council pursuant 
to the power given by Dominion 
Fisheries Aot, s. 45, Sc adopted from a 

S rovineial regulation, to the effect 
lat no one shall fish by means other 
than by angling Sc trolling except 
under license from a duly authorised 
offloer of the Provincial Govt, was not 
open to objection on the principle that 
Parliament has no power to divest the 
Dominion in favour of the Province 
of a legislative power conferred on it 
by the B. N. A. Act.— S ero v, Gault 
(1021), 50 O. L, R. 27 ; 64 D. L. R. 
327.— CAN. 

r (p. 432) Iv. Customs dr 

Fisheries Protection Act , s. 10 (c) — 
Intra vires.) — R. v. Auxiliary Fishing 
Schooner Natalie S„ [1932] Ex. 
O. R. 155.— CAN. 

b (p. 432) t. Guarding of cross- 

ings.*— Re Canadian Pacific Ry. Oo. 
Sc County Sc Township of York 
(1896), 27 O. R. 559.— CAN. 

y I. Dominion Insurance Act , 

ss'. 11, 12 (1), 71, 71a, 134, 134a— 
Ultra vires.)— Re Insurance Con- 
tracts. [19261 2 D. L. R. 204; 68 
O. L. it 404.— CAN. 

<rd. Interest — Amount of — R. 8 . C„ 
1886 (c. 127), s. 7 — Intra vires.) — 
Bradburn v. Edinburgh Life Assur- 
ance Co. (1903). 23 O. L. T. 199 : 6 
O. L. R. 657 ; 2 O. W. R. 253.— CAN. 

o (p. 433). For M i" substitute 
- 1Mb V* 




Caam 119a — 188b. English and Empire Digest Supplement, 


111 ; 99 L. J. P. 0. 20 ; 142 L. T. 78 ; 40 
T. 1$. R. 1, P. CL 


Annotations : — QtneraUv* Coned. Aeronautics la , Canada 
(Regulation & Control of), [19821 A. G. 54; A.-GL for 
Quebec v. A.-G. for Canda (1982), 48 T. L. R. 238. 


120. Add. Annotation : — Held. The Fageraes, 
[1027] P.811. 

121. Add . Annotation: — Reid. A.-G. for Quebec 
v. Nipissing Central By. A A.-G. for Canada, 
[1920] aTc. 716. 

121a. Safeguarding navigation of river 

obstructed by bridge Included.] — British 
North America Act, 1867 (c. 3), s. 91 (10), 
gives to the Parliament of the Dominion 
exclusive legislative authority over naviga- 
tion A shipping, A sect 92 (10) excludes 
from the jurisdiction of the provincial legis- 
latures railways A other works extending 
beyond the limits of the province, A any 
wbrks which, although wholly situate within 
the province, have been declared by the 
Parliament of Canada to be for the general 
advantage of Canada. In* the case of two 
railway bridges, one of them authorised by 
dominion statute, which fell within the 
exception : — Held : (1) the right A power 
of safeguarding the navigation of the river 
passing under A alleged to be obstructed by 
them was also in the hands of the Dominion ; 
(2) the rights A powers of the Dominion were 
not affected by the provisions of a treaty 
entered into between Great Britain A the 
United States in 1842, the Ashburton Treaty, 
which proceeded on the assumption that the 
Govt, of New Brunswick had power to make 
* regulations as to the navigation of the river 
in question, there being no undertaking or 
guarantee, either to the United States or to 
New Brunswick, that such powers should 
remain unaltered for all time, A the change 
made being wholly consistent with the 
treaty. — A.-G. for Nbw Brunswick v. 
Canadian Pacific By. Co., A.-G. for 
Canada Intervening (1026), 04 L. J. P. C. 
142 j 188 L. T. 436, P. 0. 

122. Add. Annotations: — Refd. A.-G. for Quebec 
v. Nipissiug Central By. A A.-G. for Canada, 
[1926] A. 0. 715 ; R. v . Jalbert, A.-G. of 
Quebec v. R. (1988), 82 Sol. Jo. 252. 

122a, Expropriation of provincial Crown 

lands.}— Railway Act, 1919 (c. 68), s. 189, 
which empowers any railway oo., with the 
consent of the Governor-General, to take for 
the use of the railway provincial Crown lands 
as well as Dominion Crown lands, was within 
the legislative powers of the Parliament of 
Canada under British North America Act, 
1867 (c. 3), ss. 91 (29), 92 <10).— A.-G. FOB 
Quebec v. Nipissing Central Ry. Oo. A 
A.-G. for Canada, [1926] A. 0. 715; 95 
L. J. P.0.221 ; 136 L. T. 520; 42 T. L. R. 
591, P. 0. 

Annotation XHstd. A.-G. for Quebec v. A.-G. for Canada 
(1938), 48 MTS. 838. 

124. Add. Annotations : — Refd. Canadian Pacific 
Ry. Oo. v. Toronto Transportation Com- 


mission ; Toronto Transportation Com- 
mission v. Canadian National Railways, 
[1930] A. O. 686; Canadian Electrical 
Assocn. v. Canadian National Railways, 
[1934] A. C. 551. 

125. Add. Annotations : — Refd. Be Aeronautics in 
Canada (Regulation A Control of), [1932]. 
A. 0. 64; A.-G. for Quebec v. A.-G. for 
Canada (1932), 48 T. L. R. 235. 

125a. Regulation of running rights.] — Applts. 

owned a abort railway line in Alberta branch- 
ing from a line which branched from the 
Canadian Northern Railway at a point within 
the province. Both branches were operated 
by the Canadian Northern Railway Oo. 
under agreements, A traffic could pass from 
applts.’ line without interruption into such 
other provinces as were served by that co.’a 
railway. The Railway Board made an order 
declaring its power to grant an application 
by first reap, for running rights over applts.’ 
line, with penoaission to construct a short 
. track joining it : — Held : the Railway Board 
.. had power to grant the application, since 
. applts.’ line was part of a system of railways 
operated together, A connecting one province 
with another, A it was within the legislative 
authority of the Dominion under British 
North America Act, 1867 (o. 3), s. 92 (10) (a ). — 
Luscar Collieries v.„ McDonald, [1927] 
A. C. 925 ; 97 L. J. P. 0. 21 ; 137 L. T. 779 ; 
43 T. L. R. 801, P. 0. 

125b. Powers not delegated to Board of Rail- 

way Commissioners.] — The Parliament of 
Canada, for the purpose of securing effective 
railway administration, may encroach upon 
the Provincial domain in respect of property 
A civil rights, but Parliament does not appear 
to have delegated that legislative power to 
the Board of Railway Comrs., unless possibly 
by sect. 34 (3) of the Canadian Railway Act. — 
Canadian Electrical Assocn. v. Canadian 
National Railways, [1934] A. 0. 551 ; 108 
L. J. P. C. 127 ; 151 L. T. 453 ; 61 T. L.R. 25, P.0. 

126. Add. Annotations :— Oonsd. British Coal 
Corpn. v. R., [1935] A. C. 500. Refd. 
Croft v . Dunphy (1932), 48 T. L. R. 652. 

128a. Question of substance, not of form.] — 

A.-G. for Ontario v. Reciprocal Insurers, 
No. 108a, ante. 

128b. Insurance Act, 1927, ss. 11, 12, 65, 66 

— Validity.] — By sect. 11 of the Insurance 
Act of Canada, R. S. 0., 1927, c. 101, a 
licence was made necessary from the Minister 
of Canada for any Canadian so. or any alien 
to carry on insurance business within 
A, by sect. 12, a licence was also required for 
any British oo. or subject not resident in 
Canada who immigrated into Canada to 
oarry on insurance business, A sects. £5 A 60 
imposed penalties for insuring without such 
licences. The Special War Revenue Act, 
R. S. O., 1927, c. 179, imposed taxation on 
persons who insured with insurers so pro- 
hibited. British A foreign insurers obtained 


188b U. Imposition of additional 

customs duties.}-— Held : 68 Viet. o. 80, 
a* 19, w m net ultra sires toe Dominion 
Parliament. — A.-G. of Canada *. 
Foster (1898), 81 N. B. R. 158.— CAN. 

«f. J Migratory Birds Protection AoL 
1917 (c. 18) — Bow far 4slra vires.] 
** 1,5 

•g. Soldier Settlement Act , ss. 89* 84 


— Intros**.]-- R. eJPowxBS, [1988] 
Exoh. O. R. 131. — OAK. 

si. Soldier Settlement Act. R. S. C„ 
1927 — Intra vires*]— Re McManus, 
(1939) 2 W. W. R. 198.— CAN. 

ak. J ud ge s Aett, R. S. C., 1906 (e. 
188), ss. 38-35.)— In so far an the 
above sects. attempt to dtsquaUfy or 
prohibit a ludse of the Kfen Beach 
from acting as an aitStratorbr matters 
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VoL XVIL — Dependencies* Ca see 128b— 1886, 


licences under the Quebec Insurance Act* 
A the Govt, of Canada required them to take 
out licences under sects. 11 A 12, & attempted 
to recover taxes from persons who had 
insured with them under the Special War 
Bevenue Act: The Lieutenant-Governor of 
Quebec referred to the ct. the questions: 
“ (1) Is a foreign or British insurer who 
heads a licence under the Quebec Insurance 
Act to carry on business within the Province 
obliged to observe A subject to sects. 11, 12, 
65, 00 of the Insurance Act of Canada, or are 
those sections unconstitutional as regards 
such insurer ? (2) Are sects. 16, 20 A 21 of 

the Special War Bevenue Act within the 
legislative competence of the Parliament of 
Canada? Would there be any difference 
between the case of an insurer who has 
obtained or is bound to obtain under the 
Provincial law a licence to carry on business 
in the Province and any other case ? ” : — 
Held : the answers must be to the first part 
of question 1, “ No ” ; & to the second part, 
“ Yea ” ; to the second question in both 
branches, ** No.” The conduct of insurance 
had been declared to be exclusively subject to 
Provincial law, A the Insurance Act of Canada, 
1927, was not properly framed alien legisla- 
tion within sect. 91 of the British North 
America Act, 1867 (c. 8), A therefore was not 
within the legislative powers of the Dominion, 
neither was that Act properly framed law 
as to immigration within the meaning of 
sect. 95 of the Act of 1867. The taxation 
imposed by the Special War Revenue Act 
was void in that the tax was linked up with 
a Dominion licence which had already by 
this decision been held illegal. — Be Insurance 
Act op Canada, [1932] A. C. 41 ; mb nom. 
A.-G. op Quebec v. A.-G. op Canada, Belding 
Corticexxx , Ltd., A.-G. op Canada v . A.-G. of 
Quebec (1931), 101 L. J. P. C. 20 ; 140 L. T. 
28 ; 48 T. L. B. 173 ; 76 Sol. Jo. 10, P. C. 

Annotation: — Refd. A.-G. for Alberta v. A.-G. for Canada, 
[1930] A. C. 117. 

128c. Power to Impose customs duty — Alcoholic 
liquor Imported by provlnce.]--~Customs A 
other duties imposed by the Dominion of 
Canada upon alcoholic liquors imported into 


Canada can be levied upon alcoholic liquors 
imported by the Govt, of British Columbia 
for the purpose of sale by it. The power of 
the Dominion under British North America 
Act, 1867 (c. 3), s. 91, heads 2 A 3, to impose 
duties upon the importation of goods into 
Canada Is not limited by sect. 125, which 
exempts the “property ” of a province from 
taxation. — A.-G. op British Columbia v. 
A.-G. of Canada, [1924] A. C. 222 5 130 
JU T. 257 j 40 T. L. B. 4 ; 08 Sol. Jo. 68, P. C. 

128d. What is — Export tax.] — A.-G. for 

British Columbia v. McDonald Murphy 
Lumber Oo„ Ltd., No. 135e, post. 

128e. Customs legislation — Extension of extra- 
territorial limit — Validity.] — If a matter i« 
within the legislative authority of the Parlia- 
ment of Canada under sect. 91 of B. N. A. 
Act, 1807, the permitted legislation is not 
limited by any other consideration than is 
applicable to the legislation of a sovereign 
State. The authority so conferred upon 
that Parliament in relation to customs duties 
extends to enacting anti-smuggling provisions 
similar in scope to the provisions, operating 
beyond territorial limits, which bad long 
formed part of Imperial customs legislation, 
A presumably were regarded as necessary 
for its efficacy. Consequently, the Parlia- 
ment of Canada was competent to provide 
by sects. 151 A 207 of Customs Act, B. S. C., 
1927 (c. 42), as amended in 1928, that if 
any vessel registered in Canada was hovering 
within twelve miles of the Canadian coast, 
having on board dutiable goods, the vessel 
A her cargo were to be seized A forfeited. 
It was not necessary to determine whether 
sect. 3 of the Statute of Westminster, 1931 
(c. 4), by which “ it is declared A enacted that 
the Parliament of a Dominion has full power 
to make laws having extra-territorial effect ” 
was retrospective. — Croft v. Dunphy, [1933) 
A. C. 156 ; 102 L. J. P. C. 0 ; 148 L. T. 02 ; 
48 T. L. R. 052 ; 18 Asp. M. L. C. 370, P. O. 

Annotation:— Refd. Forbes v. A.-G. for Manitoba, M937] 
A. C. 260. 

,] — See , now , Statute of West- 
minster,. 1931 (c. 4), s. 3. 


139 1. Pilotage.} — H. «. Phtbbs 
( 1873), N. B. Dig. 138.— CAN. 

1 (p. 484) 1. Held: Criminal 

Code, 1892, so. 885 & 866, were infra vires 
the Dominion Parliament. — Fuox v, 
Shubin (1896), 26 O. R. 428.— CAN. 

o (p, 484) 1. .H-If an act pro- 

hibited by the Dominion Parliament 
Is one that may be considered a criminal 
matter. Its prohibition & the subject of 
evidence establishing such act are within 
the powers of Parliament, even though 
the art is one (hat relates to property * 
olvli tights. — R. v. Poulin (Alta, bfl 9 2j 
1D,L R. 618 ; [19251 1 W, 

16 ; 48 Can. Grim. Gas. 2 


R. 

42.— CAN. 

o <p. 434) 11. .] — Criminal Code, 

734 : — Held : intra Dowsjbtt 

Edmonds IARoA, [1926] 4 D. . L. R. 
796 ; 119261 1W. W. R. 447 ; 46 Oaa. 
Grim. Cm. 330. — CAN. 

0 (p. 434) 111. — Sect. 734 of 
the fvfwaini>j Code, so tar as 

%*£££% 

animat the penalty tapo«ed tea 

UT t *0 N. STll 89*.— OAK. 


Viet. o. 20, s. 45, is not uZJra virgj.-- 
Wilson v. Oodyre (1866), 26 N. B. R* 
516.— CAN. 

o (p. 431) v. .1— -Combines 

Investigation Aft & sects. 496, 498 of 
the Criminal Code are purely criminal 
legislation & create no civil right* 
enforceable by action.- Coupon r. 
Imperial Tobacco Sai.ks Go., [19391 
2 D. L. R. 27 ; O. R. 122. -CAN. 

a (p. 434) 1. .]— O’Brien v. 

Royal Georg® Oo y Ltd., 119211 1 
W.W.R.559; 57 D.L. R. 801: 16 Alta. 
L.R.373; 35 Can. Grim. Oas. 22.— CAN. 

4 (p. 434) 6. 4 — Legisla- 

tion of a prohibitive character passed 
for the purpose of compelling observ- 
ance of the Lord's Day falls within 
B. N. A. Act, s. 91 (27), which oontera 
on the Dominion Parliament exclusive 
Jurisdiction to legislate with respect to 
criminal law,— C larke v. WawkEn 
Rural Municipality, [1930] 2D. L. R. 
596 ; 1 W. W. R. 819 i 63 Can. C. C. 
866; sob nom* Ex p . Clarke, 24 
a L. R. 327.— CAN. 

a (p. 434) ML Food & Dtuqs 

Ad, m7.>--Food * Drags Act, 

Ail: 

SSqlF nja$6*’ thereunder. Is inkatires. 


even with respect to the prohibition 
by said sects. 5c regulations of the 
adulteration of food where the pro- 
hibited adulteration Is not Injurious to 
health. Such legislation Is a valid 
exercise of the Dominion's power to 
legislate with respect to criminal law ; 
Its real prlmaiy object is the protection 
of the public health * the prevention 
in the Interests of the public generally, 
of fraud ; A for centuries the adultera- 
tion of food has been contrary to the 
c riminal law of England.— Standard 
Saubage Co., Ltd. v. Lee, [1934] 1 
W. W. R. 81 ; [1933] 4 D. L. R. 501 ; 
60,0. O. O. 265 ; 47 B. 0. R. 411.— CAN. 

s (p. 434) 1. Canada Grain 

Act » 1919, s. 95 (7) — Whether ancillary 
to or necessary for operation of Domi- 
nion law. J— ‘ The above Act Is not In the 
nature of an ancillary provision which, 
whilst onoroaohing upon matters 
assigned to the provincial legislatures, 
is required to prevent a scheme of a 

S o minion law being defeated ; nor is 
a case where. In order to operate a 
— ‘ * procedure must 

»ctive that law 

__ the legislative 

fields of the provinces in respect of 
property or civil rights. — R. «. 
Eastern Terminal Embvaior Co., 
[1925] S. C. R. 434. — CAN. 

• (p. 434) II. 7 — .J— Tbepro- 

vislons of the above Act* requiring a 
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130a. “Peace, order & good government of 
Canada ” — Whether trade disputes Included.] 
— Toronto Electric Combs, v. Snideb, No. 
170a, post. 


180b. Taxation — Income tax.] — (1) The Parlia- 
ment of Canada had power under British 
North America Act, 1867 (c. 3), s. 01, head 3, 
to enact Income War Tax, 1017, & the 


primary grain-dealer to take out a 
licence thereunder, & proscribing the 
form of oontract to be used on the 
purchase of grain, are ultra vires * — 
TRIMBLE v. Capling, [1027] 1 D. L. R. 
717: [1927] 1 W. W. R. 188 ; 22 Alta. 
L. It. 530.— CAN 

s (p. 434) ill. War legislation 

— Establishment of Canada Wheat 
Board .1 — Held: the legislation 8c 
Orders in Council establishing the 
Board were intra vires the Dominion 
Parliament as being either (a) legisla- 
tion arising out of war, or (b) regula- 
tion of trade Sc commerce. — A.-O. for 
Canada v. Alexander Brown Mill- 
ing 8c Elevator Co., [10231 4 D. L. R. 
443 : 63 O. L. R. 208.— CAN. 

■ (p. 434) iv. .1 — The Dominion 

Parliament is without legislative com- 
petence to so Interfere with civil 
rights as to preclude the making of 
contracts in respect of grain except 
in so far as they become a matter of 
Dominion concern. It is a matter of 
Dominion concern to exercise control 
over persons making contracts for the 
purchase of western grain by reference 
to a grade name, since such contracts 
relate to grain for export trade, it 
being a matter of Dominion -wide 
interest that in the markets of the 
world Canadian grain may measure 
up to known standards designated by 
grade names or numbers as provided 
for by Canada Grain Aot, 1030 : but 
it cannot be said that the making of 
grain contracts without reference to 
grade names is a matter which comes 
withi/i Dominion legislative control, — 
McLeod v. Canadian Indemnity Co., 
[1937 ] 2 W. W. R. 260; 3 D. L. R. 
72 ; JK..L. J. (Can.) 35— CAN. 

dd 1. Courts — Power to establish — 
Maritime court — Jurisdiction limited to 
Ontario — Valid, J — The Pioton (1879), 
4 S. C. R. 048 ; 1 Cart. 557.— CAN. 

dd ii. Power fo extend juris • 

diction — Court created by Imperial 
Act — Valid.}— h.-Q. of Canada v. 
Flint (1884), 10 S. C. R. 707 ; 4 
Cart. 288.— CAN. 

dd ill. .1— Held: the 

Dominion Parliament had power to 
confer jurisdiction on a ct. to try 
ollenoes against Inland Revenue Aot, 
R. 8. C. o. 34.— R. v. Kennedy (1902), 
35 N. 8. R. 206.— CAN. 

•p. Appeal to Supreme Court of 
Canada-— 42 Viet. c. 30, s. 0 — Ultra 
vires .] — Grand Trunk Ry. Co. v. 
Credit Valley Ry. Co. (1875-1908), 
1 Cout. Dig. 282.— CAN. 

•t. Jury — Selection of jurors — In 
criminal cases .1 — R. v. O’Rourke 
(1882), 32 C. P. 388.— CAN. 

sw. Opium ft Narcotic Drop 4c4.1— 
The Opium Sc Narcotic Drug Aot, 1923, 
now R. 8. C. 1927, o. 144, is intra vires , 
— R. v. Gordon, [1928] 2 D. L. R. 
315 ; (1928) 1 W. W. R, 678 ; 49 Can. 
Crlm. Cm. 272.— CAN. 

sx. .1 — R. v. Wakabayashi, R. 

v. Lore Yip (1928) 3 D. L. R. 226; 
(1928] 1 W. W. R. 487 ; 49 Can. Crim. 
Cas. 399 ; 39 B. C. R. 310— CAN. 

sy. Agriculture — Live Stock Pedigree . 
A ct. ] — “ Agriculture ” within B. N. A. 
Act, s. 95, is not restricted to the 
cultivation of the fields. The purpose 
of Live Stock Pedigree Act being to 
improve the quality of live stock on the 
farms of the Dominion, it is intra vires 
of the Dominion under said section. — 
R. v. Davenport, (1928) 2 D. L. R. 


852 V 119281 l W. W. R. 870 ; 50 Can. 
Brim. Cas. 40.— CAN. 

sc. Odd db Silver Marking Act 
intra vires.) — Held : Gold Ss Silver 
Marking Act, 7 Sc 8 Edw. 7, o. 30, 


s. 16 (5), is intra vires of the Dominion 
Parliament. — R. v. Lee (1911), 18 
O. W. R. 846 ; 2 O. W. N. 933 ; 23 
O. L. R. 490 ; 18 Can. Crim. Cas. 
480.— CAN, 

•e. Power to prohibit harbouring 
goods within territorial waters .) — The 
Parliament of Canada, in legislating 
for the effective observance of its 
customs law Sc the protection of its 
revenue, may prohibit the harbouring 
of goods within the territorial waters of 
Canada, Sc thus s. 217 (4) of the 
Customs Aot, R. S. 0., 1927 (o. 42), 1 b 
intra vires . — R. v. Bouttukr, (19291 2 
D. L. R. 849 ; 51 Can. Crim. Cas. 314 : 
00 N. S. R. 492.— CAN. 

»d. Water power — Powers relating to.) 
— Re Waters Sc Water Powers 
Reference, [1929] 2 D. L. R. 481 ; 
8. O. R. 200.— CAN. 


sf. Regulation — Condition as to 

wages — Intra vires .] — Regulation 83a, 
under the Dominion Water Power Act, 
R. 8. G.. 1927 (c. 210), is intra vires, U 
Interpreted as conditional, i.e. as im- 
posing on the licensee an obligation 
(as to the payment of wages), the 
observance of which is a condition of 
the licence ; Sc not as a general legis- 
lation governing rates of wages & 
conditions of employment. Under the 
latter interpretation it would be ultra 
vires . — Outkn v. Stewart, Grant & 
Winnipeg City, [19321 3 W. W. R. 
193 ; 40 Man. L. R. 657.— CAN. 


>k. Sales tax.] — Special War Revenue 
Act, s. 58 : — Held : intra vires. — R. v. 
Miller Court & Co., [1930] 3 D. L. R. 
745.— CAN. 

so. Federal District Commission Act .1 
— The Federal District Commission 
Aot, 1927, is within the powers of the 
Parliament of Canada; & the Com- 
mission's bye-law forbidding the opera- 
tion upon the Commission's driveway 
of any vehicle for the transportation 
of passengers for hire. Sc its bye-laws 
providing a penalty for non-compliance, 
& its agreement giving the Ottawa 
Electric Ry. Co. the exclusive right to 
operate sight-seeing busses for hire on 
the driveway, are within the powers 
of the Commission. — R. v. Red Line, 
Ltd. (1930), 54 Can. C. C. 271 ; 06 
O. L. R. 53.— CAN. 

sq. Customs Act . 1927 — Liability of 
vessel havering within twelve miles to 
seizure — Intra vires. 1 — Trenholm v. 
McCarthy, [19301 1 D. L. R. 074.-CAN. 


st. Trade Unions Act , 1927.1 — The 
Trade Unions Aot is a statute dealing 
solely with property Sc civil rights. Sc 
therefore ultra vires of the Do mini on 
Parliament Sc quite ineffectual to confer 
any valid status on a trade union. — 
Amalgamated Builders Council v. 
Herman, 0930] 2 D. L, R. 513 ; 65 
O. L. R. 296.— CAN. 

•v. Civil servants — Exclusive powers 
of salaries — Who are — Not harbour 
commissioners .] — Re Hamilton Har- 
bour Combs., [1930] 2 D. L. R. 509 ; 
65 O. L. R. 149.— CAN. 


sw. Power to authorise inter-pro - 
vincial endorsement of search warrants .] 
— The Dominion Parliament has power 
to authorise peace officers Sc others to 
aot beyond the limits of the ordinary 
soope of their provincial duties Sc oan. 
In a criminal prosecution or for the 
purpose thereof, under sect. 91 of the 
British North America Aot, deal with 
the personal property of citizens in any 
Provinoe Sc authorise Its seizure by a 
constable or peace officer acting under 
sect. 629 of the Criminal Code . — Re 
R. v. Soldo way Sc Mills (1930), 54 
Can. a a 214; 65 O.L.R.677.— CAN. 
•b. Soldier Settlement Act-Security 
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to Board — Priorities.) — Those pro- 
visions of the " Soldier Settlement 
Aot,” 1919, purporting to provide 
security to the Board without registra- 
tion of Bald security and in priority to 
other bond fide creditors whose security 
has been registered are intra vires of the 
powers of the Parliament of Canada. — 
R. v. Richards, [1930] Ex. C. R. 222. 
—CAN. 

•e. Companies Ad, 1927, s. 110.1— 
Dominion Cos. Aot, R. S. C„ 1927. 
s. 1 10, is ultra vires as being repugnant 
to the statutory right of the Provinces 
to legislate in respect of property Sc 
civil rights. — Meyer Malt & Grain 
Corpn. v. Coombs, [1933] 2 D. L R. 
374 ; O. R. 259.— CAN. 

■d. .1 — Sect. 110 of Dominion 

Cos. Aot, R. 8. C. f 1927, as to directors' 
liability for declaring Sc paying dividend 
when co. Is insolvent, or when payment 
of the dividend renders oo. insolvent 
or impairs capital, is intra vires of the 
Parliament of Canada. The enactment 
is of a character that brings it within 
the class of topics that must be sup- 

S osed to have been contemplated, in 
le light of existing experience, as 
falling within the subject of “ incor- 
poration of oos." within the meaning 
thereof as used in B. N. A. Act. — Re 
Company’s Act, b. 110, Reference, 
[1934] S. C. R.U53 ; 4D.L. R. 6.— OAN. 

sg. Companies Act , 1927, s. 113.] — 
Sect. 113 of Cos. Aot, R. 8. C„ 1927. is 
a limited exception from the exemption 
to liability as shareholders granted by 
sect. 180 of said Aot, Sc is valid Sc 
binding. — Schumacher v. Moore, 
[1934] 2 W. W. R. 688 ; 4 D. L. R. 
585 ; 42 Man. L. R. 385.— CAN. 

sj. Property <St Civil Rights — Aboli 
lion of office.) — Held : legislation 
abolishing the offloe of membership of 
the Federal Appeal Board offloe with 
out compensation was not an inter 
fereooe with " Property Sc Civil 
Rights." Either the Aot did not inter- 
fere with any civil right since the right 
was in itself determinable by statute, 
or. if it did interfere, its interference 
was necessarily incident to the un 
doubted power of the Dominion to 
abolish the old Sc create the new offloe. 
—Reilly v. R„ [19341 1 W. W. R. 
298 ; 1 D. L. R. 434.— CAN. 

si. Income Tax War Act, 1927, «. 19. 
— Income War Tax Act, R. 3. 0., 1927, 
s. 19, is intra vires. — McLaren v. 
Minister of National Revenue, 
[1934] Ex. C. R. 13.— CAN. 

so. Trading stamp a — Unlawful sale .J 
— Criminal Code, s. 605, is intra vires . — 
R. v. Western Automobile Club, 
Ltd., 119341 2 W. W. R. 431 : 3 
D. L. R. 592 ; 02 C. C. C. 10.— CAN. 


sr. Inheritance by aliens. 1 — Ou. * 
whether Dominion legislation purport- 
ing to empower aliens to hold property 
in Canada does not, in order to oonfer 
the right of succession to property in a 
particular province require to be 
supplemented by ancillary paovlnclai 
legislation, especially in those oases 
where, in .the absence of such right, 
there would be an escheat to the 
Crown in the right of the provinoe. — 
Re Daniluk Estate, [1935] 1W.W.R. 
142.— CAN. 

sw. Natural Products Marketing Act, 
1934.1 — Since the answer of the Privy 
Council to the question submitted in 
the Reference He The Natural Products 
Marketing Act, 1934 (Dom.), could not 
be affected by the droumatanoea of the 
present action, therefore, with respect 
to the questions arising for decision 
herein the opinion expressed on said 
reference that the Aot Sc its amending 
Act of 1985 are ultra vires is binding 
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amending Act of 10 1 0, whereby every person 
re d d in g, or ordinarily redding, or carrying 
on budness in Canada is rendered liable to 
pay income tax. 

(2) A minister of th* Govt, of a province is 
liable under the Acte in respect of the salary 
A sessional indemnity payable to him under 
statutes of the province. — Caron t>. R., 
[1924] A. C. 999 ; 94 L. J. P. 0. 9 ; 132 L. T. 
218 ; 40 T. L. R. 874, P. C. 

Annotation .*— As to (1) Retd. Forbos v. A.-G. for Manitoba, 
[1937] A. O. 260. 

180c. Salary of provincial official — Whether 

liable.] — Caron t>. R., No. 130b, ante. 

130d. Navigation of river — Formerly considered as 
in provincial control — Ashburton Treaty.]— 
A.-U. for New Brunswick i>. Canadian 
Pacific Ry. Co., A.-G. for Canada Inter- 
vening, No. 121a, ante . 

130e. Criminal Code, s. 1036 (1) — Disposal of 
fines — Intra vires.] — Assuming, without de- 
ciding, that the term “ royalties ” in British 
North America Act, 1867 (c. 3), s. 109, 
includes fines imposed for infractions of the 
criminal law, any right conferred by sect. 109 
on the Province of Ontario to claim fines os 
“ royalties ” extends only to such fines as 
have not been otherwise appropriated by com- 
petent authority, A the Parliament of Canada, 
having by sect. 91, head 27, exclusive 
authority as to the criminal law, is competent 
to direct that fines shall be otherwise appro- 
priated, & in what manner. Parliament 
therefore had power to enact the proviso to 
sect. 1036 (1) of the Criminal Code of Canada 
directing that in the Province of Ontario 
fines are to be paid over to a municipal or 
local authority bearing, in whole or in part, 
the expense of administering the law under 
which the fine was imposed. — Toronto (City) 
Corpn. v. R., [1932] A. C. 98 ; 101 L. J. P. C. 
33 ; 146 L. T. 74 ; 48 T. L. R. 69, P. C. 

130f. Combines Investigation Act, 1927 — Validity.] 

— Combines Investigation Act, R. S. Can., 
1927 (c. 26), by sect. 36 makes it an indictable 
offence, punishable by fine or imprisonment, 
to be a party to the formation or operation 
of a “ combine ” as defined by sect. 2, that is, 
shortly stated, a combine which is to the 
detriment of the public A restrains or 
injures trade or commerce. Inquiries 
whether a combine exists are to be con- 
ducted by appointed officials, who are given 
powers to examine 4>ooks, demand returns, 
A summon witnesses. By sects. 29 A 30, 
customs duties may be reduced, A licences 
revoked, where the duties are used to facili- 
tate a combine, or when the holder of a 
patent uses it so as unduly to limit manu- 
facture or increase the price of any article. 
The Criminal Code, R. S. Can., 1927 (c. 36), 
s. 498, makes it an indictable offence, punish- 
able by fine or imprisonment, to conspire, 
combine, or agree unduly to limit trans- 


portation facilities, restrain commerce, or 
lessen manufacture or competition : — Held : 
sect. 498 of the Code A the Act, excepting 
sects. 29 A 30, were intra vires the Parliament 
of Canada under British North America Act, 
1867, s. 91, head 27 (criminal law), A sects. 29 
A 30 could be supported under sect. 91, 
heads 3 A 22. The legislation being in its 
path A substance within enumerated heads 
of Beet. 91, it was not material that it affected 
property A civil rights in the Provinces 
(sect. 92, head 13), or if it affected, which it 
did not, the administration of justice in the 
Provinces (sect. 92, head 14). The Dominion 
could employ its own executive officers to 
carry out legislation which was within its 
constitutional authority. It was unnecessary 
to discuss whether the legislation was intra 
vires also under sect. 91, head 2 (the regula- 
tion of trade A commerce), but the Judicial 
Committee did not assent to a contention 
that the power under that head was confined 
to the furtherance of a general power which 
the Dominion possessed independently of it. 
— Proprietary Articles Trade Assocn. v. 
A.-G. for Canada, [1931] A. 0. 310 ; 100 L.. J. 
P. C. 84 ; 144 L. T. 677 ; 47 T. L. R. 260, P. C. 

Annotations : — Comd. O ’Connor v. Waldron, [1935] A. O. 76. 
Apld. A.-G. for British Columbia v. A.-G. for Canada, 
[1D37] A. C. 308. Reid. Toronto City Corpn. v. York 
(Township) & A.-G. for Ontario, [1938] A. C. 415. 

130g. Aviation — Exclusive power of Dominion 
legislature.] — The whole field of legislation 
in relation to aerial navigation in Canada 
belongs to the Dominion. 

Having regard to (a) sect. 132 of the 
British North America Act, 1867 (c. 3), 
which gives to the Parliament A Govt, of 
Canada all powers necessary or proper for 
performing the obligations of Canada, or of 
any Province thereof, under treaties between 
the British Empire A foreign countries, 
(6) the fact that an international Convention 
of 1019, a treaty under sect. 132, covered 
almost every conceivable matter relating to 
aerial navigation, A (c) the further powers 
of the Parliament of Canada under sect. 91, 
heads 2 (trade A commerce), 6 (postal 
services) A 7 (military A naval services), 
substantially the whole field of legislation in 
regard to the subject belongs to the Dominion. 
Any small portion not vested in the Dominion 
by specific words in the Act of 1867 is not so 
vested in the Provinces, A necessarily belongs 
to the Parliament of Canada under its 
authority to make laws for the peace, order 
and good government of Canada. Further, 
the subject of aerial navigation, A the ful- 
filment of Canadian obligations under sect. 
132, are matters of national interest A 
importance ; aerial navigation is a class of 
subject which has attained such dimensions 
as to affect the body politic of the Dominion. 
Consequently, the Dominion powers under 
sect. 132 in relation to the obligations under 


on the ot. in respect to this case. — to it before the statute was declared 

Vancouver Growers, Ltd. v. British ultra vires. — Vancouver Growers, 

Columbia Coast Vegetable Market- Ltd. v. Snow, Ltd., 119371 3 W. W. R. 

ing Board, [1937] 1 W. W. R. 670 ; - 121; 4 D. L. R. 128; 52 B. O. R. 

51 B. O. R. 433 ; on appeal, [1037] 3 32 ; 7 F. L. J (Can.) 104.— CAN. 

W. W. R. 119, 121.— CAN. _ , 

sb. Action for account.] — No 

■a. Recovery of invalid assess- action for an account & injunction may 

numts .} — No action lies against the be brought against the Board oon- 

Board constituted under the Natural stituted under the Natural Products 

Products Marketing Act, 1934 (B. C.). Marketing Act, 1934 (B. O.). — Van- 

for the recovery of assessments paid couver Growers, Ltd. v. McLenan, 

45 


[1937] 4 D. L. R. 143 ; 52 B. C. R. 
42 ; 7 F. L. J. (Can.) 163.— CAN. 

•d. Dairy Industry Art , s. 0 (2) 
R. S. C., 1927 — -Intra vires .) — K. v. 
Perfection Creameries , Ltd., [1939] 
2 W. W. R. 139.- CAN. 

■f. Special War Revenue Act.lt.S.O., 
1927, s. 119 — Ultra vires .] — R. r. 
Imperial Tobacco Co. of Canada, 
Ltd., [1938] Er. <’. R. 177 ; 4 D. L. R. 
95 .— CAN. 
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the Convention were exclusive powers, A the 
Parliament of Canada had authority to enact 
the Aeronautics Act, B. S. C., 1927 (o. 8), 
s* 4, A the Air Regulations, 1920, respecting 
the licensing of pilots, navigators, etc., A 
the regulation A licensing of all aircraft, 
aerodromes A air stations . — Be Aeronautics 
in Canada (Regulation A Control of), 
[1932] A. C. 54, P. 0. ; aub nom. A.-G. of 
Canada v . A.-G. of Ontario, A.-G. of 
Quebec A A.-G. of Manitoba, 101 L. J. 
P. 0. 1 8 146 L. T. 76; 48 T. L. B. 18 ; 75 
Sol. Jo. 796, P. 0. 

Annotations : — Arid. R« Radio Communication in Canada, 


t>. A.-G. for Canada, (1939] A. C. 117. 


18Qh» Special War Bevenue Act, 1927, ss. 16, 20, 21 
—validity .] — Be Insurance Act of Canada, 
No. 128b, ante . 


1801. Special War Bcvcnuc Act, 1922, s. 17 — 
Validity.] — There is only one Crown, but by 
legislation assented to by the Crown revenue 
A property vested in the Dominion are 
* distinguished from revenue A property vested 
in a Province. There are two separate 
statutory purses ; in each the ingathering A 
expending authority is different. 

By sect. 17 of the (Dominion) special War 
Bevenue Act, 1915, as amended in 1922, but 
sinoe repealed, liability to the Crown for the 
excise taxes thereby imposed was to rank 
for payment in priority to all other claims of 
whatsoever kind aave administration ex- 
penses. By sect. 1357 of the B. S. Que., 
1909, all sums due to the Crown in respect of 
Provincial taxes are to constitute a privileged 
debt ranking after law costs. By sect. 16 
of the Interpretation Act (B. S. Can., 1906, 
c. 1) no provision in any Act is to affect the 
Ciown unless it is expressly stated therein 
that the Crown is to be bound thereby. In 
a bkpey. in the Province of Quebec the assets 
were insufficient to discharge both a sum due 
for tax under the Dominion statute above 
mentioned & a sum due for Provincial taxes : 
— Held : that it would have been competent 
to the Parliament of Canada under the British 
North America Act, 1867, s. 91, head 21 
(bankruptcy), or head 3 (taxation), to enact 
the statute of 1915 so as to prejudice the 
rights of the Province, but having regard to 
sect. 16 of the Interpretation Act the statute 
had to be read as though it provided that the 
priority enacted should not operate so as to 
diminish any right of the Crown in any 
Province ; the result was that the two debts 
. would run pari paean as claimed by the 
Province. — Be Silver Bros., Ltd., A.-G. 
for Quebec r. A.-G. for Canada, [1932] 
A. C. 614 ; 101 L. J. P. 0. 107 $ 146 L. T. 
556, tub nom* A.-G. for Quebec v. A.-G. 
for Canada, 48 T. L. B. 238. 

130J. Effect of Interpretation Act, 1906, 

s. 16 — On priority of Crown dabUJ-^Be 
Silver Bros., Im>., A.-G. for Quebec v. 
A.-G. for Canada, No. 130i, ante. 

130k. Radio communication— Exclusive power of 
Dominion Legislature.] — The Parliament of 
Canada has exolusive legislative power to regu- 
late A control radio communication in Canada. 

Great Britain, Canada, A other Dominions 
A Colonies, having entered separately into a 
convention on the subject with foreign 


countries, the Parliament of Canada, under 
the general powers conferred upon it by 
sect. 91 of the British North America Act, 
1867 (c. 3), to make laws for the peace, order, 
A good government of Canada, had in relation 
to the obligations under the convention 
power similar to that which it would have had 
under sect. 132 if the convention had been a 
treaty between the British Empire as an 
entity A foreign countries. The legislative 
power of the Dominion extended to inter- 
provincial radio communication on the same 
grounds 'that it extended to inter-provincial 
aeronautics, A because the matter was 
within 44 telegraphs ” A 44 works A under- 
takings connecting the Provinces with any 
other, etc.,*’ subjects which sect. 92, 
head 10 (a), excepted from the authority 
of the Provincial legislatures, A sect. 91, 
head 29, brought within the Dominion 
authority. — Be Radio Communication in 
Canada, A.-G. of Quebec v. A.-G. of 
Canada, A.-G. of Ontario, A.-G. of New 
Brunswick, A.-G. of Manitoba, A.-G. of 
* Saskatchewan, A.-G. of Alberta A Cana- 
dian Badio League, [1982] A. C. 304 ; 101 
• L. J. P. O. 94 ; 140 L. T. 409 ; 48 T. L. B. 
236, P. O. 

Annotation : — Cozud. A.-G. for Canada v. A.-G. for Ontario, 
[1937] A. O. 326. 

1301. Natural Products Marketing Act — Ultra vires.] 
—Natural Products Marketing Act, 1934, of 
the Parliament of Canada, as amended by 
Natural Products Marketing Act Amend- 
ment Act, 1935, which provided ( inter alia) 
for the establishment of a Dominion Market- 
ing Board whose powers included powers to 
regulate the time A place at which, A the 
agency through which, natural products to 
which an approved scheme related should 
be marketed, A to determine the maimer of 
distribution, A the quantity, quality, grade 
or class of the product that should be 
marketed by any person at any time, was 
ultra vires of the Dominion Parliament. 

The provisions of the Act, in addition to 
dealing with the regulation of foreign export 
A inter-Provincial trade, also covered trans- 
actions in any natural product which were 
completed within the Province A which 
had no connection With inter-Provincial or 
export trade. The regulation of 44 trade A 
commerce ” by the Dominion under head 2 
of sect. 91 of the British North America Act, 
1867, did not permit the regulation of 
individual forms of trade or commerce con- 
fined to the Province, A the legislation in 
question, therefore, in so far as it related 
to matters which were in substance local A 
Provincial A affected 44 property A civil 
rights,*’ a subject-matter exclusively reserved 
to the Provincial Legislature under head 13 
of sect. 92 of the British North Ameridh Act, 
was beyond the competence of the Dominion 
Parliament. 

The whole texture of the Act was inextric- 
ably interwoven A neither sect. 9, which 
dealt with inter-Provincial or export trade, 
nor Part II., which was a genuine exercise of 
the Dominion legislative authority over 
criminal law, could be contemplated as exist- 
ing independently of the main legislation A 
must fall with it as being in part merely 
ancillary to it. — A.-G. fob British Columbia 
v . A.-G. fob Canada, Be Natural Products 
Marketing Act, [1937} A. 0. 377 $ 106 
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In J. P. O. 64 ; 166 L. T. 311 ; 63 T. L. B. 
330 ; 81 Sol. Jo. 236, P. C. 

Annotation : — Rotd. Shannon v. Lower Mainland Dairy 
Products Board, [1938J A. C. 708. 


130m. Criminal Code, sect. 498a — Intra vires.] — 
Held : the sect, was in tcto intra vires of the 
Parliament of Canada under sect. 91, head 27, 
of British North America Act, 1867 — “ The 
Criminal Law, . . There was no reason 
for supposing that the Dominion were using 
the criminal law as a pretence or pretext 
for invading the Provincial legislative field, 
or that the legislation was in pith & substanoe 
only interfering with civil rights in the 
Province. 

The only limitation on the plenary power 
of the Dominion to determine what should or 
should not be criminal was the condition 
that Parliament should not in the guise of 
enacting criminal legislation in truth & in 
substance encroach on any of the classes of 
subjects enumerated in sect. 92 of the British 
North America Act. It was no objection 
that it did in fact affect them, for if it was a 
genuine attempt to amend the criminal law 
it might obviously affect previously existing 
civil rights. 

There was no other criterion of “ wrong- 
ness ” than the intention of the Legislature 
* in the public interest to prohibit the act or 
omission made criminal. 

There seemed to be nothing to prevent the 
Dominion, if it thought fit in the public 
interest, from applying the criminal law 
generally to acts & omissions which so far 
were only covered by Provincial enactments. 

— A.-G. for British Columbia v. A.-G. for 
Canada, Re Criminal Code, Sect. 498a, 
[1937] A. C. 368 ; 106 L. J. P. C. 34 ; 166 
L. T. 308 ; 53 T. L. R. 340 ; 81 Sol. Jo. 255, 

P. C. 

130n. Farmers' Creditors Arrangement Act — Intra 
vires.] — By Farmers’ Creditors Arrangement 
Act, 1934, of the Parliament of Canada, as 
amended by the Farmers’ Creditors Arrange- 
ment Act Amendment Act, 1935, a procedure 
was provided whereby ( inter alia) a farmer 
who was unable to meet his liabilities as they 
became due might make a proposal for a 
composition, extension of time or a scheme 
of arrangement to his creditors. If the pro- 
posal was not accepted by the creditors the 
matter was referred to a Board of Review to 
formulate a proposal. If the creditors or 
the debtor declined to approve the Board’s 
proposal the Board might nevertheless con- 
firm it, & it was thereupon binding on the 
creditors & the debtor : — Held : that the 
Act was genuine legislation relating to 
“ bkpcy. & insolvency " & was accordingly 
intra vires of the Dominion Parliament under 
sect. 91, head 21, of the British North 
America Act, 1807. 

The statutory conditions of insolvency 
which enabled a creditor or a debtor to invoke 
the aid of the bkpcy. laws, or the classes to 
which those laws applied, were not intended 
to be stereotyped under head 21 of sect. 91 
of the British North America Act so as to 
confine the jurisdiction of the Parliament 
of Canada to the legislative provisions then 
existing as regarded those matters. 

Legislative provisions as to compositions, 
by which bkpcy. was avoided, but which 
assumed insolvency, were properly within 

A7 


the sphere of bkpcy. legislation. — A.-G. for 
British Columbia v. A.-G. for Canada, Re 
Farmers' Creditors Arrangement Act, 
[1937] A. C. 391 ; 106 L. J. P. C. 67 ; 150 
L. T. 313 ; 53 T. L. R. 334 ; 81 Sol. Jo. 115, 
P. C. 

130o. Employment & Social Insurance Act — Ultra 
vires.] — Employment & Social Insurance Act, 
1935, of the Parliament of Canada, which in 
substance provided for a system of com- 
pulsory unemployment insurance through- 
out Canada, was ultra vires of the Dominion 
Parliament. In pith & substance the Act 
was an insurance Act affecting the civil 
rights of employers & employed in each 
Province & was accordingly within the 
exclusive competence of the Provincial 
Legislatures under Beet. 92, head 13, of the 
British North America Act, 1807, which pro- 
vided that “ In each Province the Legislature 
may exclusively make laws in relation 
to ... (13) Property & civil rights in the 
Province." 

The Act did not purport to deal with, «fc 
could not be supported on the ground of, 
any special emergency arising from the degree 
of unemployment in Canada at the relevant 
date. 

The other parts of the Act were so in- 
extricably mixed up with the insurance 
provisions of Part III. that it was impossible 
to sever them, & the whole Act was therefore 
ultra vires & invalid. — A.-G. for Canada v. 
A.-G. for Ontario, Re Employment & 
Social Insurance Act, [1937] A. C. 365 ; 
106 L. J. P. C. 37 ; 150 L. T. 307 ; 53 T. L. R. 
332 ; 81 Sol. Jo. 215, P. C. 

130p. Weekly Rest in Industrial Undertakings Act 
— Ultra vires.] — Weekly Rest in Industrial 
Undertakings Act, 1935, the Minimum Wages 
Act, 1935, & the Limitation of Hours of Work 
Act, 1935, of the Parliament of Canada, 
which in substanoe gave effect to draft 
conventions adopted by the International 
Labour Organisation of the League of Nations 
in accordance with the Labour Part of the 
Treaty of Versailles, 1919, & ratified by the 
Dominion of Canada, were ultra vires of the 
Parliament of Canada & invalid in that the 
legislation related to matters coming within 
the class of subject “ Property & civil rights 
in the Province " which was assigned ex- 
clusively to the Legislatures of the Provinces 
by head 13 of sect. 92 of the British North 
America Act, 1807. 

The legislation could not be justified under 
sect. 132 of British North America Act, which 
provided that the Parliament of Canada 
should have " all powers necessary or proper 
for performing the obligations of Canada or 
of any Province thereof, as part of the British 
Empire, towards foreign countries, arising 
under treaties between the Empire & such 
foreign countries,” because the obligations 
under the ratified conventions were not the 
obli g ations of Canada os part of the British 
Empire, but of Canada by virtue of her new 
status as an international juristic person, 
& they did not therefore arise under a treaty 
between the British Empire & foreign 
countries. 

Jurisdiction to legislate for the purpose of 
performing the obligations of a Canadian 
treaty does not reside exclusively in the 
Parliament of Canada : In re The Regulation 
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& Control of Aeronautics in Canada , [1932] 
A. C. 54, & In re The Regulations & Control 
of Radio Communication in Canada , [1932] 
A. C. 304, do not afford a warrant for the 
contrary view. 

For the purposes of the distribution of 
legislative powers between the Dominion 
& the Provinces under sects. 91 & 92 
there is no such thing as treaty legisla- 
tion as such. The distribution is based 
on classes of subjects, & as a treaty 
deals with a particular class of subject so 
would the legislative power of performing it 
be ascertained.' No further legislative com- 
petence was obtained by the Dominion from 
its accession to international status & the 
consequent increase in the scope of its execu- 
tive functions. There was no existing con- 
stitutional ground for stretching the com- 
petence of the Dominion Parliament so that 
it became enlarged to keep pace with en- 
larged functions of the Dominion executive. 
If the new functions affected the classes of 
subjects enumerated in sect. 92 legislation 
to support the new functions was within the 
competence of the Provincial Legislature only ; 
if they did not, the competence of the 
Dominion Legislature was declared by sect. 91 
& existed ah origine. The Dominion could 
mot, merely by making promise to foreign 
countries, clothe itself vith legislative 
authority inconsistent with the constitution 
which gave it birth. 

Further, the present legislation was not 
concerned with matters of such general 
• importance as to justify the overriding of the 
normal distinction of powers in sects. 91 & 
92. 

Lastly, in totality qf legislative powers, 
Dominion & Provincial together, Canada 
was fully equipped to legislate in performance 
of treaty obligations, but the legislative 
powers remained distributed, & if in the 
exercise of her new functions derived from 
her new international status Canada incurred 
obligations, they must, so far as legislation 
was concerned, when they dealt with Pro- 
vincial classes of subjects, be dealt with by 
the totality of powers — by co-operation 
between the Dominion <fe the Provinces. — 
A.-G. for Canada v. A.-G. for Ontario, Re 
Weekly Rest in Industrial Undertakings 
Act, Re Minimum Wages Act, Re Limitation 
of Hours of Work Act, [1937] A. C. 326 ; 
106 L. J. P. 0. 72; 166 L. T. 302; 53 
T. L. R. 325 ; 81 Sol. Jo. 110, P. C. 

130q. Minimum Wages Act — Ultra vires.] — A.-G. 
for Canada v. A.-G. for Ontario, Re 
Weekly Rest in Industrial Undertak- 
ings Act, Re Minimum Wages Act, Re 
Limitation of Hours of Work Act, No. 
130p, ante . 

130r. Limitation of Hours of Work Act— Ultra 
vires.] — A.-G. for Canada v. A.-G. for 
Ontario, Re Weekly Rest in Industrial 
Undertakings Act, Re Minimum Wages 
Act, Re Limitation of Hours of Work 
Act, No. 130p. ante . 


130s. Dominion Trade & Industry Commission 

Act.]— Sects. 15 (2), 10, 17, & 23 to 26, in- 
clusive, of Dominion Trade & Industry 
Commission Act, 1935, of the Parliament of 
Canada, which was passed for the purpose 
of giving effect to certain recommendations 
contained in the Report of the Royal Com- 
mission on Price Spreads, were intra vires of 
the Dominion Parliament. Sects. 20, 21 & 
22 of the Act, so far as they were applicable 
to such of the enactments, or to offences 
created by such of the enactments, enumerated 
in sect. 2 ( h ) of the Act as might be intra 
vires, were not ultra vires . 

Sect. 18 of the Act, which provided that 
the words “ Canada Standard ” or the 
initials “ C. S.” should be a national trade 
mark, vested in His Majesty in right of the 
Dominion, & that the application of that 
national trade mark to any commodity 

warranted it to conform to the relevant 
Dominion commodity standard, & sect. 19, 
by which any producer or manufacturer or 
merchant was given permission to apply the 

* national trade mark to any commodity 

• provided it conformed to the appropriate 

statutory specification, were intra vires of the 

Dominion Parliament under head 2 of 
sect. 91 of the British North America Act, 
1867, “ the regulation of trade & commerce.*’ 
The substance of that legislation was to 
define a national mark, & to give the exclusive 
use of it to the Dominion so as to provide 
a logical basis for a system of statutory 
licences to producers, manufacturers & 
merchants. The method adopted in sect. 18 
was to create a civil right of a novel character, 
but there seemed to be no reason why the 
legislative competence of the . Dominion 
Parliament should not extend to the creation 
of juristic rights in novel fields if they could 
be brought fairly within the classes of subjects 
confided to Parliament by the constitution. — 
A.-G. for Ontario v. A.-G. for Canada, 
Re Dominion Trade & Industry Com- 
mission Act, [1937] A. C. 405 ; 106 L. J. 
P. C. 69 ; 156 L. T. 310 ; 53 T. L. R. 337 ; 
81 Sol. Jo. 276, P. C. 

131. Add. Annotation: — Refd. Royal Bank of 
Canada v. Lame, [1928] A. C. 187. 

132. Add. Annotations : — Apld. Royal Bank of 
Canada v. Lame, [1928] A. C. 187. Refd. 
A.-G. for Canada v. A.-G. for British 
Columbia, [1930] A. C. 111. 

132a. Municipalities in financial difficulties.] — 

By the City of Windsor (Amalgamation) Act, 
1935, of the Ontario Provincial Legislature, 
four adjoining municipalities which were in 
financial difficulties & unable to meet their 
debenture interest & maturing principal, 
part of which was payable outside ^the Pro- 
vince, were amalgamated & incorporated as 
the City of Windsor, & by the City of Windsor 
(Amalgamation) Amendment Act, 1936, the 
Windsor Finance Commission, constituted 
under the principal Act with interim powers 
of administering the affairs of the new city, 
was abolished & its duties transferred to the 


PART II. SECT. 8. SUB-SECT. 4.- 
A. (8) XU. 

w I. Nova Scotia Rathe ay 

Arrangement Act — Ultra viree .] — Mur- 
doch «. Windsor Sc Annapolis Rt. 
Oo. (1877). 3 Cart. 368.— CAN. 


w il. Nova Sootia Winding-up 

Act — Valid.) — Re Wallace Hunsna 
Gust Stonr Oo. (1881), 3 Cart. 374.— 
GAN. 
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Department of Municipal Affairs for Ontario. 
By the provisions of Part III of the Depart- 
ment of Municipal Affairs Act, 1935, which 
was applied by the Amalgamation Act of 
1935 to the new city & its affairs, & which 
reproduced the provisions, repealed in 1935, 
of Part VI of the Ontario Municipal Board 
Act, 1932, the Ontario Municipal Board, if 
satisfied ( inter alia) that a municipality had 
failed to meet its debentures or interest when 
due owing to financial difficulties affecting the 
municipality, was given power ( inter alia) to 
order terms, conditions, places & times for 
exchange of new debentures for outstanding 
debentures, & to -order postponement of or 
variation in the terms, times & places for 
payment of the whole or any portion of the 
debenture debt & outstanding debentures & 
other indebtedness & interest thereon, & 
variation in the rates of such interest. A 
scheme having been formulated pursuant 
to those powers, & approved by the Ontario 
Municipal Board, for funding & refunding the 
debts of the amalgamated municipalities, 
under which ( inter alia) former creditors of 
the old independent municipalities received 
debentures of the new city of equal nominal 
amount to those forpierly held, but with the 
interest scaled down in various classes of 
debentures : — Held : both the Amalgamation 
Acts & the Municipal Board Act, 1932, & the 
Department of Municipal Affairs Act, 1935, 
were in pith & substance Acts passed in 
relation to “ municipal institutions in the 
Province,” A as such they, & the scheme 
formulated A approved thereunder, were 
intro, virtu of the Provincial Legislature 
under sect. 92 (8) of the British North 
America Act, 1807. The Provincial legisla- 
tion in question did not encroach upon 
the exclusive legislative power of the 
Dominion Parliament in relation to bkpey. 


& insolvency, interest, or private rights out- 
side thfe Province. The statutes were not 
directed to insolvency legislation ; they 
picked out insolvency as one reason for deal- 
ing in a particular way with unsuccessful 
institutions ; & though they affected rights 
outside the Province they only did so col- 
laterally, as a necessary incident to their 
lawful powers of good govt, witli the Province. 
— Ladore v . Bennett, [1939] A. C. 498 ; 
T1939] 3 All E. It. 98 ; 108 L. J. P. C. 69 ; 
55 T. L. R. 732 ; 83 Sol. Jo. 583, P. P. 

134. Add. Annotations : — Consd. A.-G. for Ontario 
v. Reciprocal Insurers, [1924] A. 0. 328 ; 
A.-G. for British Columbia v. Kingcome 
Navigation Co., [1934] A. C. 45. 

135. Add. Annotations : — Consd. A.-G. for British 
Columbia v . Kingcome Navigation Co., [1934] 
A. C. 45. Retd. A.-G. for Manitoba v. A.-G. 
for Canada, [1925] A. C. 561 ; Erie Beach 
Co. v. A.-G. for Ontario (1929), 46 T. L. R. 33. 

185a. Direct — What is.] — A tax is not 

•• direct taxation ” within British North 
America Act, 1867 (c. 3), s. 92, bead 2, unless 
in substance it is one which is demanded from 
the person who it is intended should pay it, 
even if the Act imposing it declares that it 
is to be a direct tax upon the person who pays. 

In answer to questions referred by the 
Governor- General, namely: (1) whether 
the legislature of Manitoba had authority to 
. enact c. 17 of its statutes for 1923, entitled 
“ An Act to provide for the collection of a 
tax from persons selling grain for future 
delivery/’ & (2), if the Act was ultra vires in 
certain parts, then in what particulars it was 
ultra vires : — Held : the Act was wholly 
ultra vire8j since in many transactions to 
which it related the person paying the tax 
would indemnify himself at the expense of 
others, & it was not possible to assume that 


135a Iv. .1— City 

Ant (Saak.), a. 415a, which empowers 
the city council to enact a bye-law 
requiring every person attending a 
place of amusement to pay a tax upou 
each admission to such place, is intra 
vires , as it is a direct tax & comes 
within the taxation powers of B. N. A. 
Act, 8. 92 (2). — Clarke v. Moose 
Jaw (City). (1923] 2 X). L. K. 216; 
16 Sask. L. R. 332 ; [1923 1 1 W. W. R. 
1126.— CAN. 

135a v. .1 — A muni- 

cipal tax sought to be imposed on a 
trustee on assessment under Ontario 
Assessment Act, R. S. O., 1914 (c. 195), 
s. 13 (3), a 8 enacted by 1922 (o. 78), 
s. 12, in respect of Income ** not 
wholly distributed annually,** is an 
indirect tax & ultra vires.— C ity or 
Windsor Corpn. v. McLeod, [1926] 2 
D. L. R. 97 ; [1926] S. C. R. 460 ; 57 
O. L. R. 15.— CAN. 

185a vi. Deft., 

the body incorporated by the British 
Columbia Land Settlement Ac Develop- 
Act, took proceedings under ss. 46-55 
of the Act, R. S. B. C.. 1924. o. 128, 
with respect to lands of which pitt. 
was the registered owner, Ac penalty 
taxes provided for by s. 53 were im- 
posed. Pltf. sued deft., attacking said 
legislation as ultra vires , as providing 
for indirect taxation, Ac claimed 
damages, an injunction, etc. ’.—Held : 
the taxation effected upon the land Ac 
the owner was direct & i ntra v ires. — 
Rattekbuby v. Land Settlement 
Board, [19291 1 D. L. R. 242 ; S. C. R. 
62 : affq.. [1928] 3 D. L. R. 382 : 2 
W. W7 R. 475 ; 39 B. C. R. 523.— 
CAN. 


185a vil. .1 — By sect. 

3 of the Produoe Marketing Act of 
British Columbia, 1926-27, a " Com- 
mittee of Direction ** was constituted, 
" with the exclusive power to control 
Ac regulate the marketing of all tree 
fruits Ac vegetables . . . being pro- 
ducts grown or produced in that portion 
of the province contained within *' 
boundaries therein specified. By sect. 
»0 (1), it was provided that, “ for the 
purpose of controlling Ac regulating, 
under this Act, the marketing of any 
product within its authority, the 
Committee shall, so far as the legislative 
authority of the province extends, have 
power to determine at what time Ac in 
what quantity, Ac from Ac to what 
places, Ac at what price the product may 
be marketed, Ac to make orders & 
regulations in relation to such matters.** 
By sect. 10 ( fc), the committee was also 

S iven the power " for the purpose of 
efraylng the expenses of operation, to 
impose levies on any product 
marketed.** By sub-sect. (3) of sect. 
16, as enacted by Amendment Act of 
1928, it was provided that ** the com- 
mittee may fix licence foes to be paid 
by shippers ** ; — Held : this legislation 
is ultra vires of the provincial legisla- 
ture. — Lawson v. Interior Tree 
Fruit Ac Vegetable Committee or 
Direction, [1931] S. C. R. 357 ; 2 
D. L. R. 193 irevsg., [1930J 2 W. W. R. 
23 ; 4 D. L. R. 1027 ; 42 B. C. R. 493. 

—6am. 


136a viii. .]— The 

taxes which under Municipal Com- 
missionem* Act, R. S. M., 1913, he may 
require municipal councils to levy Ac 
collect are direct taxes on property Ac 
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intra vires.] — Brandon City v. Muni- 
cipal Comb., [1931J 3 D. L. R. 397 ; 
2 W. W. R. 65 ; afftf., [1931] 3 W. W. U. 
225 ; 4 D. L. R. 830 ; 3 W. VV. li. 225 ; 
39 Man. L. R. 682.— CAN. 


135 x. .1 — Tax on 

non -resident contractors held indirect 
& ultra vires. — Charlottetown v. 
Foundations Maritime, Ltd., [19321 
8 0. L.R. 353 ; 3 M. P. R. 190.— CAN. 


135 xi. .1— The official 

guardian of an infant appointed under 
Official Guardian Act, R. S. B. O., 1924, 
is entitled to a commission on moneys 
voluntarily paid to the infant's estate 
by foreign trustees. This commission, 
if a tax, is intra vires the provincial 
Legislature. — Had don v. Fillmore, 
[193JU4 D. L. R. 582 ; 47 B. C. R. 299. 


135 xU. .1— Sects. 4. 

10 Ac 13 (1), (4), (5), (6) of Assessment 
Act, R. 8. O., 1927, are intra vires . — 
Good kr ham v. Toronto Corpn., 
[1934] S. C. R. 158 ; 2 D. L. It. 44.— 
CAN. 


136 xiU. .1— The tax 

on wages imposed by Special Income 
Tax Act, 1933 (Man.). Is a direct tax, 
Ac, therefore, intra vires. — A.-G. for 
Manitoba v. Harper; A.-G. for 
Manitoba v. Forbes ; A.-G. for 

Manitoba r. Brookes, [19341 3 

W. W. R. 681 ; [1935] 1 D. L. R. 410 ; 
42 Man. L. R. 560 ; affd., [1936] 
S. O. R. 40 ; 1 D. L. R. 465.— CAN. 

• <p. 435) I. .1— 

Plummer Wagon Co. v. Wilson 
(1885), 8 Man. L. E. 68.— CAN. 
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the legislature Intended to pass it in a trun- 
cated form. — A.-G. fob Manitoba v. A.-G. 
fob Canada, [1986] A. O. 561 : 94 L. J* P. 0. 
146 ; 188 L. T. 198 ; 41 T. L R. 409 $ 69 
Sol. Jo. 445, P. C. 

Annotation : — Goasd. A.-G. for British Colombia v. Canadian 
Pacific By.* [1987] A. 0. 034. 

185b. — .1 — A tax imposed by a 

provincial legislature, in respect of a com- 
modity, Is an indirect tax, <te ultra vires under 
British North America Act, 1867 (o. 8), 
s. 92 (2), if from the terms of the Act there 
appears an expectation & intention that the 
person required to pay the tax will indemnify 
himself upon a resale of the commodity taxed, 
even if in the case under consideration no 
resales have taken place. 

An Act of the legislature * of British 
Columbia, Fuel-Oil Tax Act, R. S. B. C., 
1924 (o. 251), requiring that every person who 
shall purchase within the province fuel-oil 
for the first time after its manufacture in, 
or importation into, the province, shall pay 
a tax^thereon, is invalid. — A.-G. for British 
Columbia v . Canadian Pacific By. Co., 
[1927] A. 0. 934 ; 96 L. J. P. 0; 149 ; 137 
L. T. 745 j 43 T. L. B. 750 5 71 Sol. Jo. 761, 
P. O. 

Annotations : — Oonsd. Brie Beach Co. v. A.-G. for Ontario 
(1086), 46 T. L. R. 83. Reid. Lower Mainlands Dairy 
Products Sales Adjustment Committee a Crystal Dairy, 
Ltd., [1933] A. O. 168. 

135c. .] — The Halifax Corpn. 

charter provided that the owner of property 
let to the Crown, or to any person exempt 
. from taxation, should be deemed to be In 
occupation thereof, & should be assessed & 
rated to business tax if the premises were 
used for business purposes : — Held : the tax 
was a direct tax falling within the authority 
of British North America Act, 1867 (c. 3), 
s. 92 (2), & was within the powers of the 
province. — Halifax Corpn. v . Fairbanks’ 
Estate, [1928] A. C. 117 ; 97 L. J. P. 0. 11 ; 
138 L. T. 162 ; 44 T. L* R. 6 ; 71 Sol. Jo. 
940, P. O. 

Annotations : — Comd. A.*G. for British Columbia v. King - 
oozno Navigation Co., [1034] A. C. 45. Bud. Forbes v. 
A.-G. for Manitoba, [1937] A. C. 260. 

Succession duty.] — See Nos. 

140- 142b, post. 

135d. .1 — Mine Owners Tax Act, 

1923 (c. 33), of Alberta, purported to impose 
upon every mineowner, as therein defined, 
a percentage tax upon the gross revenue of 
his mine during each preceding month : — 
Held : the tax was not direct taxation within 
British North America Act, 1867 (o. 8), 
s. 92 (2), A the Aot was ultra vires. — R. v. 
Caledonian Collieries, [1928] A. 0. 358 : 
87 L. J. P. C. 94 5 139 L. T. 525 ; 44 T. L. R. 
022, P. C. 

Annotation ; — Raid. A.-G. for British Columbia v. McDonald 
Murphy Lumber Co., [1930] A. C. 357. 

135e. r .] — Forest Act, 1924, s. 58, 

of British Columbia, imposed a tax upon all 
timber out within the Province, except that 
upon which a royalty was payable, but pro- 
vided that in the case of timber used or 
manufactured in the Province there should 
be a rebate of nearly the whole tax. The 
Act prohibited under penalty the export 
of any timber without a certificate that the 
tax due in respect of it had been paid : — 
Held : (1) the tax was invalid because it was 
sport 


an export tax, & so fell within the category 


of duties of customs & excise, which the 
Dominion legislature had exclusive power to 
impose by British North America Act, 1867 
(o. 8), s. 122 t (2) also because It was indirect 
taxation*. & therefore not within the legis- 
lative power of the Province under sect. 92, 
head 2, of that Act ; (3) a tax levied on a 
commercial commodity upon the occasion of 
its exportation in pursuance of heading 
transactions cannot be described as a tax 
whose incidence, by its nature, is such that 
it is finally borne by the first payer A is not 
susceptible of being passed on. — A.-G. for 
British Columbia v. McDonald Murphy 
Lumber Co., Ltd., [1930] A. O. 367$ 99 
L. J. P. O. 113 $ 143 L. T. 1 ; 46 T. L. R. 
206, P. C. 

Annotation .* — As to (2) Oonsd. A.-G. for British Columbia r. 

Kingoom© Navigation Go., [1984] A. O. 45. 

136f. .] — In an action by applts., 

the Lower Mainland Dairy Products Bales Ad- 
justment Committee, appointed under Dairy 
Products Sales Adjustment Act of British 
Columbia of 1929, for a mandamus command- 
' ing reaps., distributors as defined by the Act, 

* to make to applt. committee returns of all 
milk or manufactured products purchased or 
received by them from dairy farmers : — Held : 
the “ adjustment levy,” the share of the ap- 
pointment contributed by each farmer to the 
committee, & the “ expenses levy,” the com- 
pulsory levy collected from the farmers to 
meet the expenses of the committee, were 
both taxes \nthin B. N. A. Act, 1807 (o. 3), 
ss. 91, 92, &> did not constitute direct taxa- 
tion, & the Act of 1929 was therefore ultra 
vires & beyond the competence of the Legis- 
lature of the Province of British Columbia. 
— Lower Mainland Dairy Products Sales 
Adjustment Committee v. Crystal Dairy, 
Ltd., [1933] A. O. 168 ; 102 L. J. P. C. 17 ; 
148 L. T. 800 ; 49 T. L. R. 104, P. C. 

135g. .] — The Fuel-oil Tax Act, 

1930, of British Columbia, which imposes a 
tax upon every consumer of fuel-oil according 
to the quantity which he has consumed, is 
valid under sect. 92, head 2, of the B. N. A. 
Act, 1867 ; the tax is direct taxation, because 
it is demanded from the very persons who it 
is intended or desired should pay it. As the 
tax does not relate to any commercial dealing 
with the commodity it does not fall within 
the category of customs & excise duties, 
which are within the legislative powers of the 
Dominions, both because they are by nature 
indirect taxes A having regard to sect. 122 
of the Act. The Act being within the legis- 
lative power given bv sect. 92, head 2, A not 
purporting to regulate trade & commerce, is 
not invalid as infring in g the Dominion 
authority under sect. 91, head 2, to legi slate 
for that purpose. — A.-G. for British 
Columbia v. Kingoome Navigation Co., 
Ltd., [1934] A. 0. 45 $ 103 L. J. P. C. 1 ; 
150 L. T. 81 $ 50 T. L. R. 83, P. 0. 

185h. .] — Applt., a Dominion civil 

servant employed as a meat inspector in the 
Health of Animals Branch of the Dominion 
Department of Agriculture, was resident 
within the Province of Manitoba A perfao&ai 
his official duties there t — Held : the Special 
Income Tax Act, 1933, of Manitoba, which 
(inter aha) imposes a tax of 2 per cent, on 
the wages of every employee in the Province, 
is valid Provincial legislation, & a Dominion 
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civil servant resident in & working in the 
Province is taxable thereunder equally with 
all other employees in the Province. 

The tax is a direct tax on employees in 
respect of that portion of their Income 
which consists of wages, & the legislation is 
therefore valid under head 2 of sect. 92 of 
British North America Act; 1867, which 
enumerates “ direct taxation within the 
Province in order to the raising of a revenue 
for Provincial purposes ” as within the 
exclusive powers of Provincial Legislatures. 

Applt. was an “ employee ” within the 
meaning of sect. 2 (1) (b) & (d) of the Act of 
1933, & the Dominion Govt, was his “ em- 
ployer ” within the meaning of sect. 7 of the 
Act, which provides that in the case of wages 
paid without deduction of the tax “ by his 
employer ” the employee shall forthwith 
pay the tax. That provision does not im- 
pose any duty on any employer outside the 
Province, & the comprehensive meaning of 
the term “ employer ” is free to operate. It 
is not ultra vires of the Provincial Legislature 
to provide that if a wage-earner within the 
Province receives his wages from an em- 
ployer outside Province without deduction 
of tax, the wage-earner shall himself pay the 
tax, whether the outside employer is the 
Dominion Govt, or any one else. 

The provisions of sects, 4, 6 & 6 of the Act, 
however, by which the duties of deduction, 
of accounting, of making returns & of 
keeping records are imposed upon “ every 
employer ” under penalties, do not apply 
to the Dominion Govt. 

Lastly, there is here no conflict between the 
Dominion & Provincial income tax legisla- 
tion. Both income taxes may co-exist & 
be enforced without clashing, & there is 
therefore no room for the application of the 
doctrine of the “ occupied field,” which 
only applies where there is a clash between 
Dominion & Provincial legislation within an 
area common to both. — Forbes v. A.-G. for 
Manitoba, [1937] A. C. 200 ; [1937] 1 All 
E. R. 249 ; 106 L. J. P. C. 17 ; 166 L. T. 
201 ; 63 T. L. R. 211 ; 81 Sol. Jo. 77, P. C. 

Annotation : — Retd, A.-G. for Alberta v. A.-G. for Canada, 
[19391 A. C. 117. 

136. Add. Annotations : — Consd. Halifax Corpn. v.' 
Fairbanks* Estate (1927), 44 T. L. R. 5; 
R. v. Caledonian Collieries, [1928] A. C. 358 ; 
Erie Beach Co. v . A.-G. for Ontario (1929), 
46 T. L. R. 33 ; A.-G. for British Columbia 
v. Kingcome Navigation Co., [1934] A. C. 46 ; 
A.-G. for Alberta v . A.-G. for Canada, [1939] 
A. C. 117. Refd. Caron v . R., [1924] A. C. 
999 ; A.-G. for Manitoba v . A.-G. for Canada, 
[1925] A. C. 561 ; A.-G. for British Columbia 
v. Canadian Pacific Ry., [1927] A. 0. 934 ; 
A.-G. for Manitoba v. A.-G. for Canada, [1929] 
A. O. 260 ; Lower Mainland Dairy Products 
Sales Adjustment Committee v. Crystal 
Dairy, Ltd., [1933] A. C. 168; Forbes v . 
A.-G. fob Manitoba, [1937] A. C. 260. 


186a. .] — A Bill passed by the 

Legislative Assembly of the Province of 
Alberta at the 1937 Third Session, entitled 
“ An Act respecting the Taxation of Banks,” 
& reserved by the Lieutenant-Governor of 
Alberta for the signification of the pleasure 
of the Governor-General in Council, imposed 
on every corpn. or joint stock co., other 
than the Bank of Canada, incorporated for 
the purpose of doing banking or saving bank 
business in the Province, an annual tax, in 
addition to any tax payable under any other 
Act, of (a) $ per cent, on the paid-up capital, 
& (b) 1 per cent, on the reserve fund & 
undivided profits, the tax to be payable to 
the Provincial Secretary on behalf of His 
Majesty for the use of the Province : — Held : 
on a comparison of the categories of subject- 
matters within the exclusive legislative com- 
petence of the Dominion & Provincial Legis- 
latures respectively under sects. 91 A 92 of 
the British North America Act, 1867, & on a 
consideration of the object of the Taxation 
of Banks Bill & its effect if it became opera- 
tive in the Province, the proposed taxation 
was not in any true sense taxation “ in order 
to tho raising of a revenue for Provincial 
purposes ” so as to bo within tho exclusive 
legislative competence of the Provincial 
Legislature under sect. 92 (2) of the British 
North America Act, but was merely part of a 
legislative plan to prevent the operation 
. within the Province of those banking institu- 
tions which had been called into existence & 
given the necessary powers there to conduct 
their business by the only proper authority, 
the Parliament of the Dominion, under 
sect. 91 of the British North America Act, 
& the Bill was therefore ultra vires the Pro- 
vincial Legislature. — A.-G. for Ai*berta v. 
A.-G. for Canada, L1939J A. C. 117 ; 108 
L. J. P. O. 1 ; 169 L. T. 609 ; 65 T. L. R. 65 ; 
82 Hoi. Jo. 1029, P. C. 

138. Add. Annotations : — Consd. A.-G. for British 
Columbia v. Kingcome Navigation Co., [1934] 
A. C. 45. Refd. A.-G. for Manitoba v. A.-G. 
for Canada, [1926] A. C. 501 ; A.-G. for 
British Columbia v. Canadian Pacific Ry., 
[1927] A. O. 034. 

139. Add. Annotation : — Consd. Alberta Provincial 
Treasurer v. Kerr, [1933] A. C. 710. 

140. Add. Annotations : — Dlstd. Alberta Provincial 
Treasurer v. Kerr, [1933] W. N. 205. Refd. 
English, Scottish & Australian Bank, Ltd. 
v.I. R. Comrs. (1931), 48 T. L. R. 170 ; Re 
Russian Bank for Foreign Trade, [1933] Oh. 
745. 

141 . Add. Annotations : — Consd. A.-G. for Manitoba 
< v. A.-G. for Canada, [1925] A. 0. 661 ; 

Alberta Provincial Treasurer v. Kerr, [1933] 
A. C. 710 ; A.-G. for British Columbia v. 
Kingcome Navigation Co., [1934] A. C. 45. 
Refd. Halifax Corpn. v. Fairbanks’ Estate 
(1927), 44 T. L. R. 6 ; Erie Beach Co., Ltd. 
v. A.-G. for Ontario (1929), 46 T. L. R. 33. 


141 iii. •>-— The tax 

under Succession Duty Act (B. O.), as 
applied to “ movables ** outside the 
provlnoe belonging to a person who 
died domiciled within the province, is 
a direct tax St infra vires, — Be IN- 
rmuxaxr Estate. [1924] 1 D. L, H. 
1030 5 1 W. W. R. 001 5 03 B. O. R. 
818.— -CAN. 

141 hr. Succession 


Duty Act, R. a O., 1914 (c. 24):— 
Beld : tniro vires. — A.-G. fob Ontario 
o. Baby, [10301 S D, L, R. 023 ; 59 
O. h. R. 181.-3AN. 

141 v. .1 — Succession 

Duty Act, 1010, s. 10 (6):— r Held: 
infra vires. — R. v. Donegal (Maxi- 
ccaoNRM) (1023), 61 N. B. R. 300 ; 
11034) 8 D. h. R. 1101.— CAN. „ , 

141 vt *1 —Held: 


the taxation imposed under Succession 
Duty Act, R. S. B. C., 1024, was direct 
taxation, & intra vires . — Untermter 
Estate v. A.-G. fob British Co- 
lumbia, 11029] 1 D. L. R. 316; 
S. C. R. 84 sj affa., [1928] 3D.LR. 
311 ; 2 W. W. R. 200 ; 89 B. O. R. 
683.— CAN. 

141 vih Quebec 

Succession Duties Act, R. 8. Q., 1026, 
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142* Add. Annotations: — Consd. A.-G. for Maui* 
fcoba t>. A.-G. for Canada, [1925] A. C. 561 ; 
Erie Beach Co., Ltd. v . A.-G. for Ontario 
(1929), 46 T. L. B>. 33 ; Alberta Provincial 
Treasurer v. Kerr, [1933] A. 0. 710. Refd. 
Brassard v. Smith, [1925] A. C. 481. 

142a. .] — Certain shares in applt. 

co., which was registered in Ontario, were 
registered in the name of a person domiciled 
in the State of New York. By Ontario 
Succession Duty Act, s. 10 (2), “ No property 
in Ontario belonging to any deceased person 
at the time of Ids death . . . whether such 
deceased person was at the time of his death 
domiciled in Ontario or elsewhere shall be 
transferred . . . until the duty, if any, is 
paid, or security given therefor, & any corpora- 
tion or person allowing such property to be 
so transferred . . • contrary to this sub- 
section shall be liable for such duty 99 : — 
Held : on the death of the shareholder, as the 
co.’s share register was required by law to be 
kept in Ontario & as the shares could therefore 
be effectively dealt with only in Ontario, the 
shares were situate in Ontario & subject to 
succession duty there, & that as there was no 
provision for reimbursement of the co. the 
statute did not impose indirect taxation & was 
not ultra vires of the Provincial Legislature. — 
Erik Beach Co., Ltd. v . A.-G. for Ontario, 
[1930] A. C. 161 ; 90 L. J. P. C. 38 ; 142 
L. T. 156 ; 40 T. L. R. 33, P. 0. 

142b. .] — Under B. N. A. Act, 1867, 

sect. 92, head 2, a Province is not entitled 
* to impose taxation payable on the death 
of a person therein domiciled in respect of 
his personal property locally situate outside 
the Province, but is entitled to impose taxa- 
tion on persons domiciled or resident within 
the Province in respect of the transmission 
to them under the Provincial law of personal 
property so situate. Personal property out- 
side the Province cannot be treated for the 


above purpose as within it by an application 
of the principle 1 tnohUia sequuntur personam : 
that principle relates to the law governing 
the devolution of personal property, not to 
its local situation. 

If a Provincial statute imposing succession 
duties makes the exor. personally liable for 
the duties the taxation is indirect & therefore 
invalid ; that rule is not confined to the case 
of property within the Province. 

Upon the true construction of Succession 
Duties Act of Alberta the exor. is made 
personally liable for the duties, & as to per- 
sonal property outside the Province the 
duties are imposed upon the property itself, 
not upon its transmission. Consequently, as 
to property within the Province the taxation 
is invalid, because it is not direct, & as to 
personal property outside the Province it is 
invalid, both because it is not direct & because 
it is not within the Province. — Alberta 
Provincial Treasurer v. Kerr, [1933] A. 0. 
710 ; 102 L. J. P. 0. 137 5 149 L. T. 563 ; 50 
; T. L. R. 6, P. O. 

Annotation : — Reid. Public Trustee of New Zealand v. 
Lyon, [1936] A. O. 166. 

144. Add. Annotation: — Refd. Halifax Corpn. v . 
Fairbanks* Estate (1927), 44 T. L. R. 5. 

145. Add. Annotations : — Consd. Re Insurance Act 
of Canada, [1932] A. C. 41. Refd. A.-G. for 
Ontario v. Reciprocal Insurers, [1924] A. C. 
328 ; Caron v. R., [1924] A. C. 999 ; Toronto 
Electric Comrs. v. Snider, [1925] A. C. 396 ; 
A.-G. for Manitoba v. A.-G. for Canada, [1929] 
A. C. 260 ; Proprietary Articles Trade 
Assocn. v. A.-G. for Canada, [1931] A. C. 310 ; 
Shannon v. Lower Mainland Dairy Products 
Board, [1938] A. C. 708. 

145a. Construction of legislation — Limitation 

to provincial jurisdiction.] — A.-G. for 
Ontario v. Reciprocal Insurers, No. 108a, 
ante. 


s. 6, 1 b u lira vires as amounting to a 
tax on property not within the Pro- 
vince. — R. v. National Trubt Co.. 
U033] 2 D. L. R. 474 ; 8. O. R. 670.— 

141 vlll* .]— Sects. 21- 

24 of British Columbia Succession 
Duty Aot is 1 dtra vires Sc the duty 
imposed thereby indirect taxation. — 
Col v. A.-G. for British Columbia, 
lie Promis Sc Frank Estate, [1934] 
2 W. W. R. 481 ; 3 D. L. R. 488 ; 
48 B. O. R. 171.— CAN. 

J 1. Exemption from. ] — Held: 

the power Sc authority to raise revenue 
for Dominion purposes was specially 
given to the Parliament of Canada, Sc 
any legislation passed by the Old 
Province of Canada, denying the right 
to tax or exempting any subject in 
Ontario to pay such tax, could not 
be valid after the passing of B. N. A. 
Aot, 1867. — Holmstead v. Minister 
op Customs & Excise, [1927] Exoh. 
O. R. 68.— CAN. 


1 (p. 436) 1. .1 — Hawkers Sc 

Pedlcrs Aot. R. S. 8., 1920 (e. 147), 
applies to a hawker Sc pedler acting as 
such us the agent of a Dominion co , 
oven though its letters patent give it 
the power to sell Sc make known its 
products through “ salesmen Sc agents 
going from house to house Sc displaying 
samples.** etc., the lloeneo fee Imposed 
by the Aot not being an indirect tax. Sc 
not being made so by the fact that an 
employer pay* it for his agents. — R. 

g SINCLAIR) v. Gebuabdt, [1926] 2 
. L. R. 950 ; [1926] 2 W. W. R. 235 ; 


45 Can. Grim. Cub. 321 ; 20 Saak. R. L. 
485.— CAN. 

m (p. 436) i. Land re - 

Tistry fees.] — The ad valorem fee which 
Land Registry Act. R. S. B. C., 1924. 
requires to be paid on an application 
for registration of title thereunder is 
a fee which must be paid by the 
Dominion if it applies for such registra- 
tion of title to land to which It has 
obtained title under Expropriation 
Act, R. S. O., 1927, since with respect 
at least to the title to such lands the 
Dominion has no need of the assistance 
of said provincial Act, Sc, therefore, 
the payment of the fee Is not compulsory 
Sc, therefore, not ** taxation ** within 
sect. 125 of B.N.A. Act. Moreover said 
fee is not a tax at all. — A.-G. for 
Canada v. Registrar of Titles 
of Vancouver Land Registration 
District, [19341 3 W. W. R. 165; 
4 D. L. R. 764 ; 48 B. C. R. 544.— CAN. 

n (p. 436) I. Of Dominion notes 

formino part of bank reserve — Valid .] — 
Windsor v . Commercial Bank of 
Windsor (1882), 3 R. Sc G. 420 ; 3 
Cart. 377.— CAN. 

n (p. 436) 11. Companies.] — A 

province can plaoe all ooe. carrying on 
business in the province, howsoever or 
wheresoever they, have been incor- 
porated. on the same bads of taxation. 
— Re Proctor Sc Gamble Co. of 
Canada, Ltd., [19371 3 W. W. R. 680 ; 
2 D. L. R. 597.— CAN. 

n (p. 436) ill. Income within 

province.} — Since a province's power 
of taxation is restricted by a territorial 
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limitation, i.e. the taxation must be 
“ within the province,” it follows that, 
if the subject of the taxation is income, 
then income which originated outside 
the province Sc which never came 
within the province is not taxable. 
The tax imposed by the Income Tax 
Act, 1932 (c. 5) (Alta.), is a tax on 
incomo not a personal tax computed 
on the basis of income. — Kerr v. 
Income Tax Superintendent & 
A.-G. for Alberta, [19381 2 W. W. R. 
144 ; revsd., [1938] 3 W. W. R. 740.— 
CAN. 

q (p. 437) i. .] — Ontario Insur- 
ance Aot, 1924, sb. 168, 180 :— Held : 
intra vires. — Re Insurance Contracts, 
[1926] 2 D. L. R. 204 ; 58 O. L. R. 
404.— CAN. 

q (p. 437) 11. .] — Heidi, the right 

to empower the imposition of license 
fees on insurance cos. was intra vires. — 
Halifax City Ookpn. e. Western 
Assurance Oo. (1885), 18 N. 8. R. 
(6 R .Sc G.) 387.— CAN. 

q (P. 
nance 
(No. 33 


437)1 Hi. Held: Ordi- 

incorporating City of Calgary 
of 1893), b. 117 (41), wasudro 
English v. O'Neill (1899), 4 
, R. 74.— CAN. 


q (p. 437) lv. .] — Held : sect. 

85 (1) of Insurance Act, R. 8. O., 1927 
(c. 222). Is ultra vires of the Ontario 
Legislature. — Yorks v. Continental 
Casualty Oo. or Can., [1929] 3 
D. L. R 662 : 64 O. L. R. 109 : on 
lkc.R.180; 1 D. "L. R. 
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148. Add. Annotation : — Retd. A.-G. for Manitoba 
v. A.-G. for Canada, [1029] A. O. 260. 

149. Add Annotations: — Consd. Chung Chuck v. 
R., [10301A. O. 244. Refd. Elias u. Pasmore, 
[1934] 2 K. B. 104. 

150. Add . Annotations : — Consd. Chung Chuck v. 
R., [1980] A. C. 244. Refd. Nadan v. R. 
[1920] A. C. 482. 

153. Add. Annotations : — Refd. The Fagernes, 
[1927] P. 311 ; Re Aeronautics in Canada 
(Regulation & Control of), [1932] A. C. 54. 

154a. No power to confirm transfer of federal 

railway.] — Bourgoin v. Compagnib du 
Ohemin de Fee de Montreal, Ottawa, 
et Occidental (1880), 5 App. Oas. 381 ; 49 
L. J. P. O. 08 ; 42 L. T. 414, P. C. 

158. Add . Annotations: — Consd. Canadian Pacific 
Ry. Co. v. Toronto Transportation Com- 
mission ; Toronto Transportation Commis- 
sion v. Canadian National Railways (1930), 
144 L. T. 37. 


159. Add. Annotation a : — Refd. A.-G. for Ontario 
v. Reciprocal Insurers, [1924] A. C. 328 ; Re 
Insurance Act of Canada, [1932] A. C. 41 ; 
A.-G. for Alberta v. A.-G. for Canada, [1939] 
A. C. 117. 

161. Add. Citations .*—[1924] A. 0. 203 ; 93 

L. J. P. C. 33 ; 130 L. T. 227. 

162a. Legislation Incidentally affeoting.] — 

A.-G. fob Ontario v. Reciprocal Insurers, 
No. 108a. ante . 

104. Add. Annotations : — Dlstd. Lord's Day Alliance 
of Canada v. A.-G. for Manitoba, [1925] 
A. C. 384. Refd. Proprietary Articles Trade 
Association v. A.-G. for Canada, [1931] A. C. 
310. 

164a. .] — Lord’s Day Act (R. S. Can., 1000, 

c. 153) made it a punishable offence to run 
or conduct Sunday excursions ** except as 
provided by any provincial Act or law now 
or hereafter in force.” An Act passed by 
the legislature of Manitoba in 1923 to amend 


146 lil a._ — — — — .jj— Lepinb v . 


R. 226.— 


Laubent (1891), 17 Q. 

CAN. 

146 xil. .1 — Govt. Liquor 

Act, 1921 (o. 30), which vests in a 
Board of Control the exclusive sale of 
intoxicating liquor within the province, 
is intra vires. — R. v. Ferguson (B.C.), 
[1922] 2 W. W. It. 473 ; 69 D. L. R. 
153 ; 37 Can. Orim. Cos. 89.— CAN. 

146 xiii. .]— The imposi- 

tion by Govt. Liquor Act, 1921 (c. 30), 
a. 55, of a tax upon any liquor not pur- 
chased from a vendor at a govt, 
liquor store, 1b intra vires the provincial 
legislature. — Little v. A.-G. for 
British Columbia (B.C.), [1922] 2 
W. W. R. 359 ; 65 D. L. R. 297 ; 37 
Can. Crim. Cue. 189 ; affg.. 00 D. L. R. 
335 ; 30 B. C. R. 343.— CAN. 

146 xlv. .] — Saskatchewan 

Temperance Act, R. ft. S., 1920 (c. 194), 
a. 11 (2), requiring every brewer, dis- 
tiller, & liquor exporter to make 
certain returns to the Commission is 
intra vires the provincial legislature, 
even in respect to a liquor export co. 
Incorporated by the Dominion Par- 
liament. — R. v . Regina Wink ft 
Spirit, Ltd., R , v. Prairie Drug Co., 
Ltd., [1922] 1 W. W. R. 195; 65 
D. L. R. 258 ; 36 Can. Grim. Cob. 348 ; 
15 Sask. L. R. 100.— CAN. 

146 xv. Suspension of 

Canada Temperance Act.]— Sheehan 
v. Shaw, [1928] 2 D. L. R. 468 ; 49 
Can. Orim. Caa. 357. — CAN. 

146 xvi. .] — Held: reading 

sect. 141 of Liquor Control Act 
(Ontario), 17 Geo. 5, c. 70, in connection 
with sect. 72 (1), the latter must be 
regarded as limited to cases over which 
the Ontario Legislature had Juris- 
diction, Sc not as an attempt to invade 
the field of Dominion Legislature. — 
R. v. Ruddtok. [19281 3 D. L. R. 208 ; 
49 Can. Crim. Caa. 323 ; 62 O. L. R, 
248.— CAN. 

146 xvi!. .] — Nova Scotia 

Liquor Control Aot, 1930, is intra vires. 
— R. v. Roche, [1934] 3 D. L. R, 782; 
62 C. C. C. 11 : 8M.P.B. 197.— CAN. 

146 xvill. .] — Nova Scotia 

Liquor Control Aot, 1930, is intra 
tires. — R. v. Slaughenwhitk (1934), 
8M.P.R. 214 ; 62 C. O. C. 207.— OAK 

146 xix. .3 — Sect. 52 of 

Prohibition Aot, 1918. P. E. I. is 
vUra tires. — R. v. Flood (1922), 38 
Can. O. O. 403.— CAN. 

146 xx. .] — Ontario Liquor 

Control Aot, R. S. O., 1927, is intra 
tires, since Canada Temperance Aot 
is now superseded ft vUra vires . — R. v. 


Varlet, [1936] 1 D. L. R. 771 ; 05 
Can. O. O. 192.— CAN. 

i (p. 438) i. .]— 

Keefe v. McLennan (1876), 2 R. ft G. 
5 ; 2 Cart. 400.— CAN. 

o (p. 438). For “ Prohibition 

Act — Confiscatory provisions ” road 
“ Confiscatory provisions — Pro- 

hibition Act. 

o (p. 438) I. Act of 1886 

(c. 3), e. 5 5.)— Held: the right to 
impose forfeiture under the above 
Beet, of an offender’s goods as punish- 
ment was within the powers of the 
provincial legislature. — R. v. Gardner 
(1892), 25 N. S. R. (13 R. & G.) 48.— 
CAN. 

d (p. 438) i. Alberta Liquor 

Control Act , 1924 (c. 14).]— Held: 

sect. 113 (3) of the above Act was 
ultra vires. — R. v. Forhan (Alta.), 
[1927] 1 W. W. R. 089 ; 48 Can. Crim. 
Caa. 86.— CAN. 

f (p. 438) 1. Restrictions on 

export.} — The requirements in Sas- 
katchewan Temperance Act, that all 
warehouses in which liquor is kept for 
export he located in cities having a 
population of 10,000, Is intra vires. — 
Canada Drugs, Ltd. v. A.-G. for 
Saskatchewan (Sask.), [1922] 2 

W. W. R. 1089 ; 07 D. L. R. 3 ; 38 
Can. Crim. Ca». 69 : 15 8a«k. L. R. 
506 ; varying. 66 D. L. R. 815 ; 37 
Can. Crim. Cas. 367.— CAN. 

k (p. 438 ) I. Creation of criminal 

offences.}— Saskatchewan Temperance 
Act, R. 8. S., 1920 (c. 194), s. 68 (2). 
as amended, is ultra vires the provincial 
legislature, in so far as it professes to 
set up certain acts as a criminal offence, 
namely, the obstruction of the 
u officer ’* mentioned In sect. 2 (7a) Id 
the execution of his duties under the 
Act. — R. (Wilbur) v. Magee (Sask.), 
1923] 3 W. W. R. 55.— CAN. 

k (p. 438) il. Imposition <& 

recovery of fines db penalties — Valid .] — 
R. v. McMillan (1873), 2 Pug. 110 ; 
2 Cart. 489.— CAN. 

k (p. 438) III. 8. P . R. v . RONAN 
(1891), 23 N. S. R. 421.— CAN. 

k (p. 438) iv. — — Amendment of 
Temperance Act.1881 (e. 18) — Validity. J 
— Cooky v. Broke Municipality 
(1877), 2 Cart, 385.— CAN. 

151 1. Barristers — Provision autho- 
rising remuneration by share of pro- 
ceeds of action.] — It Is ultra vires a 
provincial legislature to alter the law 
relating to champerty, authorising 
barristers ft solrs. within the province 
to contract with clients for payment for 
professional services by way of a share 


of the proceeds of actions in lieu of the 
usual costs. — Taylor v. Mackintosh, 
[1924] 3 D. L. R. 926; 3 W. W. R. 
97 ; 34 B. C. R. 66.— CAN. 

161 ii. S. P. Re Constitutional 
Questions Determination Acrr, Re 
Legal Professions Acrr (B. C.), 
[10271 4 D. L. R. 105; [1927] 2 

W. W. R. 808 ; 48 Can. Orim. Oas. 
278.— CAN. 

162 1. Fisheries — Powers of pro- 
vincial legislature.] — The Dominion 
Parliament has exclusive Jurisdiction 
to legislate with respect to the time, 
mode & manner of fishing ; but, sub- 
ject thereto, any proprietary rights, 
e.g. the leasing of fishing rights, & 
rights over fish as an article of com- 
merce within the province ore within 

S rovincial jurisdiction. Sect. 100 (1) 
Game & Fisheries Act, 1930 (Man.), 
so ultra vires. — R. v. Wagner (No. 2), 
[1932] 2 W. W. R, 162 ; 3 D. L. R. 
670 ; 40 Man. L. R. 305 ; 68 O. C. O. 
132.— CAN. 

o (p. 439) i. .] — It 1 h 

not competent to the legislature of the 
Provinco of Alberta to enact legislation 
authorising the construction ft opera- 
tion of railways in such a manner as to 
Interfere with the physical structure 
or with the operation of railways 
subject to the Jurisdiction of the Par- 
liament of Canada. — Re Alberta 
Railway Legislation (1913), 24 

W. L. R. 630 ; 4 W. W. R. 608 ; 48 
8. C.Ji. 9; 12 D. L. R. 150 ; 15 Can. 
Ry. Cas. 213.— CAN. 

o (p. 439) 11. Nova Scotia Rail- 

way Arrangement Act — Valid.] — Re 
Windsor ft Annapolis Ry. Co. (1883), 
4 R. ft G. 312 ; 3 Cart. 387.— CAN. 

160 ii. .]— Coal Mines 

Regulation Aot, s. 4, as amended by 
Coal Mines Regulation Amendment 
Act, 1890, s. 1, provides that “ no 
Chinaman shall be employed in, or 
allowed to be for the purpose of employ- 
ment in, any mine to which this Aot 
applies, below ground,** 1 b within the 
constitutional power of the provincial 
Legislature as being a regulaton o£ 
Coal Mines, ft is not ultra vires as an 
interference with the subject of aliens. 
— Re Coal Mines Regulation Amend 
MENT act, 1890 (1896), 6 B. C. K. 306 ; 

1 M. M. Cas. 116.— CAN. 

q (p. 440) !. Chinese Regulation 

Ad. 1884, s. U— Ultra vires. 1— R. t. 
Gold Oomr. of Victoria District 
(1886), 1 B. O. R. pt. 2, 260.— CAN. 

164 v. .] — Held: Lord*s Day 

Ordinance, s. 3, was intra vires. — Fallxs 
t . Dawhaser (1912), 21 W. L. R. 171 : 
2 W. W. R. 182 ; 4 D. L. R. 705 j 4 
Alta. L. R. 361.— CAN. 
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Lord's Day Act of that province, enacted 
that it should be lawful to run or conduct 
Sunday excursions to resorts within the 
province. Sunday excursions were not un- 
lawful by the laws of England existing in 
1870, which were part of the law of Manitoba 
by 51 Viet. c. 88 (Dom.): — Held : the 
Manitoba statute of 1923 being merely 
permissive, A not dealing with a matter 
brought within the criminal law, was com- 
petent to the provincial legislature under 


British North America Act, 1867 (c. 8 
s. 92, heads 13. 16: A, that being so, tit 
Act was a provincial Act “ now or nereaft 
in force ” within Lord's Day Act of Canada 
it was unnecessary to consider whether tfa 
Act of 1923 could be justified as Dominic 
legislation by delegation or referanoe.- 
Lobd's Day Alliance of Canada v. A.-C 
fob Manitoba, [1925] A. 0. 384 ; { 

L. J. P. 0. 84 | 132 L. T, 678 ; 41 T. L. I 
225, P. C. 


165 vi. .] — Kerley « 

London A Laics Kris Ry. A Trans 
PORTATION Oo. (1913), 28 O. L. R. 
606 ; 4 O. W. N. 1234.— CAN. 

165 vil. Restrictions on sale of 

shares.] — Sale of Shares Act, R. S£S. 
(1920), s. 4, in so far as it purports to 
apply to the sale of its own shares 
by a Dominion oo., is ultra vires the 
provincial legislature.— Lurry & A.-G. 
fob Saskatchewan v. Ruthenian 
Farmers Elevator Oo., Ltd., [1924] 
1 D. L. R. 706 ; [19241 S. O. R. 56 ; 
1 W. W. Rt 577.— CAN. 

165 vill. — .]- — Sale of Seouri 

ties Aot, 1928 (N. B.), s. 4, so far as 
it purports to apply to sales of shares 
of Dominion oos., is ultra vires the 
provincial legislature. — R. v. Hendbr- 
son p. Queen (1924), 51 N. B. R. 
846. — CAN. 

165 Ik. .1 — Sale of Sham 

Aot, 1924 (o. 175) (Man.), A Municipal 
A PuWio Utility Board Aot, 1926 
(o. 83) (Man.), so far as they purport 
to apply to the sale of Its own shares 
by a Dominion oo. : — Held : ultra 
vires. — Re Sale of Shares Act A 
Municipal A Public Utility Board 
Aot. [1927] 2 W. W. R. 480 ; 36 Man. 
L. R. 583.— CAN. 

165 x. .] — Security Frauds 

Prevention Aot, 1930 (Ont.), does not 
in any way impair the status or powers 
of a Dominion oo. ooming within its 
provisions, A is therefore vntra vires. — 
R. v. Hazsard, Security Frauds 
Prevention Board v. Conroy, [1932] 
1 D. L. R. 575 ; O. R. 139.— CAN. 

. 165 Kl. Provincial legislation as 

to foreign oompanies .] — (1) Since the 
provincial Legislature’s Jurisdiction 
with respect to Dominion oos. is limited. 
It oannot delegate to an offlolal an un- 
fettered discretion which it does not 
itself possess. Therefore the power 
given the registrar by sect. 135 of 


Oompanies Aot, 1929 (Alta.), which 
requires certain information to be gi 


by a foreign oo. when applying for 
registration, oannot apply to a 
Dominion oo. 

(9) The latter part of sub-sect. (1) 
of sect. 145 of said Oompanies Aot A 
sub-sect. (2) of aeot. 145, dealing with 
prospectuses, are invalid with respect 
to Dominion oos. 

(3) A provision that foreign oos. 
shall nay such fees for registration as 
may be prescribed by order in council 
is invalid with respect to Dominion 
oos., sinoe the fees being subject to 
order In oounoil. may be altered at any 
time A may be increased so as to make 
it practioaUy impossible for foreign 
oos. to ooxhe into the province at all 
A in that way prevent a Dominion oo. 
from oarrylng on its business in the 
provinoe. 

(4) Requirements of a provincial 
Aot for the payment of fees by foreign 
oos. A the furnishing of statements A 
returns are valid with, respect to 
Dominion oos. if reasonable A uniform 
A if not such as to prevent such oos. 
from carrying on business in the 
provinoe. 

(5) Sect. 141 of Oompanies Act, 1929 
(AltaA requiring the painting, affixing 
A legible printing of a eo.*s name, oan 
be Interpreted as Intended, although 
not oo expressed, to apply only to 


transactions within the provinoe A to 
that extent it is valid with respect to 
Dominion oos . — Re Royalite Oil Oo., 
Ltd., [1981] 1 W. W. R. 484 : 2 
D. L. R. 418 ; 25 Alta. L. R. 206.— (/AN. 

Provincial legislation as to 

Dominion companies. h—See No. 185 xl, 
ante. 

165 xll. .J— The basic idea 

underlying the Confederation scheme is 
that there shall be co-ordinate govern- 
ments, the Dominion on the one hand 
& the provinces on the other, dividing 
between them all legislative power in 
Canada, the one not, subordinate to the 
other, but each enjoying sovereign 
power within its own field of legislative 
competency as fixed A limited by the 
B. N. A. Aot. A provincial Legis- 
lature may enact laws, provinoe -wide, 
of general application in respect of any 
Of the subjects enumerated in sect. 92, 
A In so doing may completely paralyse 
all activities of a Dominion trading oo., 

P rovided that in enacting suoh laws it 
oes not enter the field of oo. law A 
in' that field encroach upon the status 
A powers of a Dominion oo. as suoh. 
An enactment of a provincial 
lature, limited in direct effect by 
provincial boundaries, which relates 
to a particular trade or business carried 
on within Its boundaries, regardless of 
whether or not that trade or business 
is carried on by natural persons or oos., 
is valid: but the moment that a pro- 
vincial Legislature legislates concerning 
oos. as such, then, if such legislation 
constitutes regulation or impairment 
or sterilisation of the powers A capaci- 
ties whioh the Dominion has conferred, 
the legislation is invalid. Suoh last- 
mentioned legislation is not saved by 
the fact that all kinds of oos., provincial 
as well as Dominion, arc aimed at 
without special discrimination against 
Dominion 'cos. The distinction be- 
tween provincial enactments affeotlng 
Dominion oos. that are of general 
application A those that may be 
termed co. law is this : In the former 
ease there is no attempt to Interfere 
with powers validly granted to the 
oo. by the Dominion nor with the 
status of the oo. as suoh. The circum- 
stance that because of the general laws 
of the provinoe the oo. may not 
exercise those powers does not destroy 
or Impair the powers. In the latter 
case the enactment prohibits or im- 
poses conditions upon the exercise of 
the powers of Dominion oos. as suoh. 
It is aimed at A affects Dominion oo. 
powers as distinguished from being 
aimed at A affecting a trade or busim 
in the provinoe which Dominion oos. 
may happen to be engaged in in 
common with provincial oos. A natural 
persons. In the one case the legisla- 
tion has to do with a provincial matter. 
Dominion oos. being only incidentally 
affected ; In the other oaee the legisla- 
tion is aimed either at Dominion oos. 
or at ail oos., which includes Dominion 
oos., A so the provinoe with power to 
legislate only as to provincial oos. must 
be said to have entered the Dominion 
field. Goal Miners* Wages Security 
Act, 1928 (Alta.), as amended by 1939 
(o. 23), a. 2, is fatal vires, even with 
respect to Dominion oos. operating ooal 
mines In the provinoe A shipping ooal 
therefrom to places outride tbs 


provinoe. It la legislation provinoi 
In character applicable to all mix 
owners, whether oos. or natural person! 
it does not affect the status and powe 
of Dominion oos. as suoh ; A it do 
not encroach upon the Dominion 
power to regulate “ trade A con 
merce ” as judicially defined. — R. 
Arcadia Coal Co., Ltd., [19821 
W. W. R. 771 : 2 D. L. R. 475; 
Alta. L. R. 848 ; 58 O. O. 0. 17.— CA 

f (p. 442) i. .h-Helc 

the Dominion Parliament had pow 
under B. N. A. Aot, 1871, to ena 
Alberta Aot, s. 17 with its protect!' 
provisions restricting lull Iegislatl 

S ower as to education, notwithstandic 
lat those provisions are a modlfioatic 
of B. N. A. Aot, 1807, s. 93, A Soho 
Attendance Aot does not violate any 
the protective provisions preserved * 

Alberta Aot. s. 17.— R. 

[1923] 1 “ “ 


Ulmer, [1923] 1 D. L. R. 804; < 
Can. Crim. Cos. 207 ; 19 Alta. L. R. 1 
[1923] 1 W. W. R. 1.— CAN. 

442) I. — — .)— T 


m .. .. _ 

appointment of a magistrate to dei 
with applications under the Desertc 
Wives* Maintenance Act is intra vtre 
— Dixon v . Dixon (1932), 46 B. O. 
375.— CAN. 

(p. 442) 1. 

193 « 


J OBN0TON (1930), 54 Oan. O. 


i-olio.— 


0A 


o (p. 442) II. Jurisdicti 

of judge of Division Court to appoi 
deputy.] — Sect. 19 of Division Ote. Ac 
authorising “ the judge ” to appoi 
a barrister to aot as his deputy, 
within the powers of the Ontar 
Legislature.— French v. MoKendric 
ri931) 1 D. L. R. 696; 66 O. L. I 
306.— OAN. 

o (p. 442) 111. .J— WorL 

men’s Compensation Commission Ac 
1928 (Quo.), A sect. 36 of Workmen 
Compensation Act, 1928 (Quo.), a 
intra vires. — A.-G. for Quebec 
Slanbo. [1933] 2 D. L. R. 289 ; revs 
S. O. sub nom. Slanbo v. GeOmbtka 
[1932] 3D.L.R. 81.— CAN. 

o (p. 442) tv. .] — An 

judicial body, whether it be called 
ot. or a commission or a board, whic 
is exercising a jurisdiction like unt 
that exercised by the ota. named 
soot. 96 of B.N.A. Aot, at the time 
Confederation, must have as its pr 
siding officer or officers a perse 
appointed by the Governor-Genera 
Therefore a provinoe cannot oonf 
upon a magistrate the jurisdiction i 
alimony whioh Part IV. of Domeet 
Relations Act, 1927 (Alta.), purpor 
to oonfer. Sect. 26 of DdmesuoRela 
tions Act, 1927, as amended Is tittr 
vires. — Kazakbwioh v. KssuMmma 
A A.-G. for Alberta, [1936] 
W. W. R. 699 ; [1937J 1D.L.B. 648 
67 Oan. O. O. 346 - - - - 

943.— OAN. 


46 ; 6 F. L* J. (Oan 


O (p. 442) v. . .}— Th 

provisions of Deserted Wives* . 
Children’s Maintenance Act, R. S. O. 
1927, which oonfer unlimited Juris- 
diction as a family ot. upon police 
magistrates appointed by the Province, 
axe ultra vires, following Kasakewieh r. 
Kasakstmch. — Olubxms v. Olubdce, 
19371 8 D. L. R. 754 ; O. R. 636 ; 6( 
3am 0. C. 327,— CAN. 

• (P* 442) vL — A province 

cannot give an inferior ot. jurisdiction 
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168. Add, Annotations : — Apld. A.-G. for Manitoba 
v, A.-G. for Canada, [192#] A. 0. 200 . Dlstd. 
Lymbum v. Maryland (1982), 48 T. L. E. 231. 
Refd* A.-G. for Ontario v. Reciprocal Insurers, 
[1024] A. 0. 828 ; Canon v . B., [1924] A. C. 
990 ; A.-G. for Alberta v . A.-G. for Canada, 
[1939] A. O. 117. 

in matters of alimony, regardless of officers has author 
whether the Jurisdiction purported to functions which the 
be given is limited or unlimited. There- has purported to i 
fore, the contention that Kazakewich provisions of th 
v. Kazakewich, [1936] 3 W. W. R. 699, respectively : 
which was agreed with in Clubine v. With reference 
Clubine . [1937] O. R. 636, was wrongly R. S. O., 1937, c. 

decided because the Act there in junior or acting juc 

question gave the inferior at. only a district ct. ; a jut 

strictly limited jurisdiction, while the ct. designated e 

Clufyine Case could be upheld on tho Lieutonant-Govcrm 

ground that the Act in question therein suant to said Act. 

purported to give the inferior ct. an With reference 
unlimited jurisdiction, was not acceded Protection Act, R. 
to. — Krassman v. Krassman & A.-G. the judge or junior 
fob Saskatchewan, [1937] 3 W. W. R. the county or disi 
349.— -CAN. magistrate or judgi 

q (p. 442) i. .] — A local designated a judge 

legislature can fix the number of grand Governor in Counc 

Jurors who shall compose the panel, but A< 2£v M . , 

not the number of grand jurors necessary with reference i 

to find a good bill of indictment.— R. v. Uojnarried Parents 

Oox (1898), 31 N. S. R, All.— CAN. J* 217 : the judge 

a (p. 442) i. RbhuneraHon of JSS/X 

judges. ] — Having regard to B. N. A. CjSSlJ'SWSSjS- 

Ac*. *» <1<). WMM. the BSEwit^KI 

R-a". *180 6. TIlVAn 

exclusive authority of the provincial wives’ & Ghihiren’ 
legislatures in so far as the judges of wjvos ec Gniiaren 

the provincial cts. are concerned.— Wee • a nimristra 

» ^ ^ 2 D - L - R - 004 : & “t Du * Ki8tra 

52 O. L. R. 105. OAN. j n point of sul 

a (p. 442) U. Appointment of matters which are 

commissioner unih judicial powers. }— aforesaid legislation 
McLean Gold Mines, Ltd. y, A.-G., the control of the 
1 _P L. R. 10 ; 54 O. L. R. provinces ; the leg 
573.— CAN* has for that pj 

a (p. 442) Ui. Alteration of con - authority in respex 

stitution of court .1 — An amendment unqualified, subjee 


170a. Legislation Incidentally affecting.} — 

A.-G. foe Ontario v. Reciprocal Insubebb, 
No. 108a, ante . 

176a. — * — Protection of denominational schools — 
Meaning of Protestant.] — The Quebec Legis- 
lature in 1903 passed an Act, 3 Edw. 7, c. 16, 


altering the quorum of the Ct. of 
Appeal, making it unnecessary for the 
judge ordinary to sit as a member of 


the ct. : — Held : intra vires. — Kino r. 
Kino (1904), 37 N. S. R. 204. — OAN. 

a (p. 442) iv. Power to restrict 

bringing of action .] — A local legislature 
can enact that no civil action for damages 
shall be brought against any partic- 
ular person or persons, including mem- 
bers of the legislature. — T homas v. Hal- 
ibubton(1893), 26 N. S. R. 55.— OAN. 

a (p. 442) v. Payment of debt by 

instalments.] — An Act authorising the 
making of a Judge's order for such a 
payment: — Held: intra vires. — Gould 
v. Ryan (1894), 26 N. S. R. 461.— CAN. 

a (p. 448) vi. Imprisonment of 

fraudulent judgment debtors — Valid .] — 
Ex p. ELL»Tl878), 1 P. A B. 593 ; 
2 Dart. 627. — CAN. 

a (p. 442) vii. Interference with 

pending proceedings.] — 6 Edw. 7, o. 15, 
as to electrical power, 7 Edw. o. 19, 
superseding the former, exoept as to 
contracts already entered Into, 8 
Edw. 7, o. 22, A 9 Edw. 7, o. 19, both 
providing for the validation of bye- 
laws A contracts made under the 
former Acts, are intra vires the Ontario 
legislature. Sect. 8 of 9 Edw. 7, 
o, 19, which provides that every action 
therefore brought A then pending 
wherein the validity of a contract or 
bye-law validated by the Act is 
attacked, shall be for ever stayed, is 
within toe competence of the legis- 
lature. — Smith v. London Orrr (1909), 
20 O. L. R. ISA— OAN. 

a (p. 442) rUL .? — A Province 

cannot oonfor upon a tribunal created 
A appointed by it power to determine 
purely judicial questions such as are 
normally determined by cts. of justice. 
—Toronto v. York Township, [1937] 

I D. L HR. 176 ; O. R. 177.— OAN. 

a (p. 442) be. Powers of judicial 

officers,} — Each of the following Judicial 


officers has authority to perform tho 
functions which the Ontario legislature 
has purported to vest in him by the 
provisions of the following Acts 
respectively : 

With reference to Adoption Act, 
R. S. O., 1937, c. 218 : the judgo or 
junior or acting judge of tho county or 
district ct . ; a judge of the juvenile 
ct. designated a judge by the 
Lieutenant-Governor in Council pur- 
suant to said Act. 

With reference to the Children’s 
Protection Act, R. S. O., 1937, c. 312 : 
the judgo or junior or acting judge of 
the county or distriot ct. ; a police 
magistrate or judgo of the juvenile ct. 
designated a judgo by tho Lieutenant- 
Governor in Council pursuant to said 
Act. 

With reference to the Children of 
Unmarried Parents Act, R. 8. O., 1937, 
c. 217 : the judge or junior or acting 
judge of a county or district ct. : a 
police magistrate or judge of tho 
juvenile ct. designated a judge by the 
Lieutenant-Governor in Council pur- 
suant to said Act. 

With reference to the Deserted 
Wives’ & Children’s Maintenance Act, 
R. 8. O., 1937, c. 21 1 : a justice of the 
peace ; a magistrate ; a judge of tho 
juvenile ct. 

In point of substantive law, the 
matters which are the subjects of tho 
aforesaid legislation are entirely within 
the control of the legislatures of the 
provinces ; the legislature of Onturio 
has for that province legislative 
authority in respect of them just as 
unqualified, subject to the powers of 
reservation & disallowance, as that of 
I the Imperial Parliament. 

To invest the judicial officers aforc- 
| said with authority to perform their 
functions as provided under said Acts, 
respectively, is within the com- 
petence of the provincial legislature ; 
it is not contrary to sect. 96 of the 
B. N. A. Act (requiring appointment 
by the Governor General of judges of 
superior, district & county cts.) ; the 
said functions are not within tho intend- 
ment of said sect. 96. 

The jurisdiction of inferior cts., 
whethor within or without the ambit 
of said sect. 96, was not by the B. N. A. 
Act fixed forever as it stood at the date 
of confederation. — Authority to Per- 
form Judicial Functions Refer- 
ence, [1938] 8. C. R. 398.— CAN. 

U (p. 442) I. Poor Persons » 

Rules .] — Rule 0 a of the Rules relating 
to poor persons or needy litigants, 
which provides that “ no poor person 
or any solr, conducting the proceedings 
for him shall discontinue, settle or 
compromise such proceedings without 
the leave of the ct. or a judge," is 
intra vires of the authority given the 
Lieutenant-Governor in Council by 
sect. 38 of Judicature Act, R. S. A., 


class of litigants who ask for A obtain 
privileges in the oonduot of their legis- 
lation. — W erley v . Rowe, [1936] 1 
W. W. R. 294 : 1 •D. L. R. 653 ; 6 
F. L. J. (Can.) io 7.— CAN. 

% (p. 443) i. .}— 38 Viet. 

o. 88 : — Held : not ultra vires as being 
an interference with trade A commerce 
— Exp . Fairbaibn (1878), 18 N. B. R. 
(2 P. A B.) 4. — OAN. 


a (p. 443) I. .] — Fortier v. 

Lambs (1896), 25 S. O. R. 422.— OAN. 

a (p. 443) il. Company 

incorporated abroad .] — Halifax City 
v. Jones (1896), 28 N. S. R. 452.— OAN. 

a (p. 443) ill. Licencing of 

music teachers.] — R. v. Burnett, [19301 

3 W. W. R. 347 ; 64 Can. O. O. 406.— 
OAN. 

a (p. 443) lv. .] — Segal t>. 

Montreal City, [1931] S. O. R. 460; 

4 D. L. R. 603 ; 56 Can. O. O. 114.— 
OAN. 

a (p. 443) v. .] — Bridge- 

town v. Patterson, [1930] 3 D. L. R. 
830.— OAN. 

m (p. 443) i. .) — Female 

Employment Act, R. S. 8. 1020, o. 185, 
Is supportable only as a police regula- 
tion & not undor the Legislature’s 
power of making laws with respect to 
lioenoeB. — Yek Olun v. City of Regina, 

« 4 D. L. R. 1015; [1925] 3 
. R. 714.— CAN. 

n (p. 443) i. Vancouver Island 

Settlers Rights Act , 1904 — Intra vires.] 
— McGregor v. ebquimalt A Nana- 
imo By. Co., [1907] A. C. 462.— OAN. 

o (p. 443) f. •]— 

Canadian Pacific Ry. Co. v. Ottawa 
Fire Insurance Co. (1907), 39 8. C. R. 
405.— OAN. 

o (p. 443) 11. Works wholly 

within province .] — R. v. Mohr (1881), 
7 Q. L. R. 183 ; 2 Cart. 257.— CAN. 

o (p. 443) ill. Conservation of 

natural gas. 1 — Turner Valley Gas Con- 
servation Act, 1932 (Alta.), which 
defines A applies to a certain area in 
Alberta & constitutes a Board A 
invests It with powers purporting to 
effect the conservation of natural gas. 
Is intra vires. Its pith A substance is 
the restriction of the wastage of gas in 
the production of naphtha in said area ; 
it, therefore, deals with a matter of a 
“ merely local or private nature In the 
province " A doet§ not Infringe on the 
Dominion's powers over the " regula- 
tion of trade A commerce," A its effect 
on Dominion cos. engaged in said area 
is merely to prescribe the way in which 
their business shall be carried on 
therein. — Spooner Oils, Ltd., A 
Spooner v. Turner valley Gab 
Conservation Board A A.-G. for 
Alberta, [19331 2 8. O. R. 629; 4 
D. L. R. 645.— CAN. 

oo (p, 443) i. Penalties for 

fraudulent conveyances.] — Stat. 13 Ells, 
o. 5. g. 8, is not In force in Alberta. 1 3 A 
14 Geo. v, c. 6 (Alta.), s. 46, declaring this 
stat. to have been In force, could not 
have the effect of Introducing s. 3. 
The Federal Parliament having made 
the commission of fraudulent acts a 
crime, the subject-matter is criminal 
law A beyond the competence of the 

g rovinoial legislature. — Connors v. 
ion, [19241 2 D. L. R. 59 ; 1 W. W. It. 


t (p. 443) 11. — Jonas v , 

hZXBtT (1882), 6 a a R. 366.— CAN. 

t (p. 443) Mi. 8, P, Jonas v. Max- 
ball (1886), 20 V. B. R. 61.— CAM. 


1050 20 Alta L. R. 206.— OAN. 

oo (p. 443) it. Collection affreight 

dt wharfage <t warehouse charges — 
Ultra viresA — Eastern Development 
Co. v. MoKay 0888), 20 N. 8 R. (8 
R. A G.) 825.— CAN. 

dd (p. 443) I. — — .j — A pro- 
vincial Legislature has power to pro- 
hibit the carrying on or a particular 
business within the province as well as 
the power to prohibit certain persons 
from carrying It on within the province ; 
A it may authorise a municipal council 
to pass bye-laws Imposing such pro- 
hibitions within the municipality.— 
Micas v. A.-G. for Saskatchewan, 
[1928] IW.W.R. 523.— CAN. 
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which provided that persons professing the 
Jewish religion should, for school purposes, 
be treated as Protestants & have the same 
rights & privileges ; that their children should 
have the same right of education as Pro- 
testant children ; & that school taxes paid 
by them should go to the support of the 
Protestant schools. Under statutes of Lower 
Canada consolidated in 1861 by 24 Viet., 
c. 16, there were outside the cities of Quebec 
& Montreal (the rural area) common schools 
& dissentient schools, & within those cities 
Homan Catholic separate schools & Protestant 
separate schools. British North America 
Act, 1867, by s. 93, conferred on Provincial 
Legislatures exclusive power to make laws 
in relation to education, but, by proviso 1, 
preserved “ any right or privilege with respect 
to denominational schools which any class 
of persons had by law,” & by proviso 2 
enacted that privileges conferred by law on 
separate Homan Catholic schools in Upper 
Canada should be extended to dissentient 
schools of Homan Catholics & Protestants in 
Quebec: — Held: (1) the word “Protestant” 
in the statutes consolidated in 1861 could not 
be construed as “ non-Catholic,” & so as 
Including Jews ; & the Protestant com- 

munity, though divided for certain purposes 
•into denominations, was itself a denomination 


& capable of being regarded as “ a class of 
persons” within British North America Act, 
1867 (c. 3), s. 93 (1) ; (2) having regard to 
the provisions of the Act of 1861 as to man- 
agement & control, the dissentient schools in 
the rural area, & the separate schools in the 
two cities, had rights A privileges within 
sect. 93, proviso 1, but that the common 
schools in the rural area had not, as although 
each school might in fact be controlled by 
persons of the faith of the majority, that was 
not a right or privilege which “ a class of 
persons had by law ” ; (3) the Act of 1861 
impliedly reserved the right of attendance 
at dissentient schools in the rural area to 
children of the religion of the dissentients ; 
in any case sect. 93, proviso 2, of the Act 
of 1867 had that effect ; (4) the provisions 
as to the management & control of separate 
schools in the two cities gave them a denomina- 
tional stamp which could not be effaced by 
the attendance of a certain number of children 
of a divergent faith; (6) 3 Edw. 7, c. 16 
(Quebec), although otherwise intra vires , was 
ultra vires so far as it would enable persons 
professing the Jewish religion to be appointed 
to the Protestant Board ^of School Comrs. in 
the cities of Quebec or Montreal or on any 
Protestant Board of Examiners, or take part 
with Protestants in the establishment of a 


dd <p. 443) ii. Produce 

Marketing Act, 1926-27, o. 54, amended 
1928, c. 39, la intra vires with respect 
to sales made within the province 
whether delivery thereunder is made 
therein or by shipping the goods 
beyond the provinoe to purchasers 
residing outside it ; even, semble, 
though the contract of sale was made 
outside the provinoe. — R. v. Chung 
Chuck, R. v. Wong Kit, R. v. 
Salks Services, Ltd., R. v. Associ- 
ated Growers op British Columbia, 
Ltd., [1929] 1 D. L. R. 756 ; 1 

W. W. R. 394 ; 51 Can. Crlm. Cas. 260 ; 
40 B. C. R. 512. — CAN. 


d (p. 444) I. .}— Murne v. 

Morrison (1882), 1 B. 0. R. pt. 2, 
120. — CAN. 


p (p. 444) I, Power to limit juris- 
diction of courts .] — No exercise by a 
provincial legislature of the legislative, 
powers given it by the B. N. A. Act can 
be questioned or interfered with by the 
cts., no matter how arbitrary or unjust 
it may be. Therefore, where a pro- 
vincial statute empowers a municipal 
council to grant, refuse, Sc revoke 
trade licences, in Its discretion, a pro- 
vision therein that the council's actions 
with respect thereto " shall not be 
open to question or review by any ot." 
is not ultra vires. — Micas v. City op 
Moose Jaw Sc A.-G. for Saskat- 
chewan, [1929] 3 D. L. R. 89 ; 1 
W. W. R. 725 ; 23 S. L. R. 422; 
revg., sub nom. Micas v. A.-G. for 
Saskatchewan. [1928] 3 W. W. R. 
523 ; 23 S. L. R. 412. — GAN. 

aa (p. 444) 1. Power to authorise 
erection of booms.) — McMillan v. 
Southwest "Boom Co. (1878), 17 
N. B. R. (1 P/& B.) 715 ; 2 Cart. 542.— 
CAN. 

gg (p. 444) I. Jurisdiction — 

Power to define.} — The power given to 

S rovinoial Govts, to legislate regarding 
lie constitution, maintenance, & 
organisation of provincial ots. includes 
the power to define the jurisdiction of 
such ots. territorially as well as In other 
respects, Sc also to define the juris- 
diction of the judges who constitute 
such acts. — Re County Courts of 
British Columbia (1892), 21 8. C. R. 
446; 5 Cart. 490. — CAN. 


1 (p. 445) i. No power to 

alter or amend.] — Held : Revised 
Statutes (3rd series), o. 159, being part 
of the criminal law of Canada, the 
legislature of Nova Scotia had no 
power to alter or amend any of its 
provisions. — R. v. Halifax Electric 
Tramway Co. (1898), 30 N. S. R. 499. 
—CAN. 

m (p. 445) i. What are— Not 

Act to prevent fraud against cheese 
factories.}— R. v . Wason (1890), 17 
A. R. 221 ; 4 Cart. 578.— CAN. 

Not Act 

on prosecutions to 
force penalties & punish offences 
under provincial Acts .f — R. v. Wason 
|1890), 17 A. R. 221 ; 4 Cart. 578.— 

m* (p. 445) lit. Denial 

Association Act ' R. 8. M. t 1913, s. 33.}— 
Held: not ultra vires as relating to 
criminal law within seot. 91 of B. N. A. 
Act.— R. v. SiRKiS, [19301 2 W. W. R. 
93.— CAN. 

m (p. 445) lv. Regulation 

of traffic .] — Seot. 52 of Vehicles & 
Highway Traffic Act, 1924 (Alta.), 
which provides that a motorist in- 
volved in an accident who fails to 
return to the scene thereof shall be 
liable to a fine, is intra vires ; since its 
purpose is to effect the regulation of 
traffic on a highway Sc of motor 
vehicles being operated thereon, sub- 
jects which mil within the province's 
jurisdiction over “ Property Sc Civil 
Rights in the Provinoe." — R. (Taylor) 
v. Corky, [1932) 1 W. W. R. 853; 
4 D. L. R. 399 ; 26 Alta. L. R. 390 ; 
58 O. a a 198.— CAN. 

m (p. 445) v. .1 

— Sinoe, by sect. 285 (4)of the Criminal 
Code, the Dominion Parliament has 
made It a crime to drive or be in 
control of a motor oar while intoxicated 
or under the infiuenoe of narcotics, a 
provincial Act which deeds with the 
same kind of conduct by prohibiting it 
under penalty of fine Sc Imprisonment 
Sc suspension or cancellation of the 
offender's licence, is invalid, except 
with respect to the provision lor 
suspending or cancelling the licence.— 
R. t>, Ottknson, [19321 1 W. W. R. 36 ; 

57 a a a 234 .— can. 

56 


m (p. 445) vi. Ill-treatment 

of children.] — Where the object of a 
provincial Act, e.g. Infants Aot, 
R. S. B. C., 1924, is to implement the 
Jurisdiction of the ots. to deal with 
the care, custody, control Sc charge of 
children, a sect, thereof which makes 
it an offence punishable by fine or 
imprisonment for any person having 
the care, custody, etc., of a child to 
ill-treat, negleot, etc., such child, is 
not ultra vires as cm invasion of the 
Dominion Parliament's jurisdiction 
over criminal law ; since the field of 
legislation as to offences relating to 
children, 8c especially their care, wel- 
fare Sc treatment, is not so “ fully Sc 
clearly occupied " by the Criminal 
Code as to Invalidate such a provision. 
— R. v. Dowdell, [1932] 3 W. W. R. 
297 ; [1933] 4 D. L. R. 794 ; 00 C. O. C. 
164; 46 B. O. R. 267.— CAN. 

m (p. 445) vii. Creation of offence 

by local legislature — Already an offence 
by Criminal Code — Ultra tnres.l—R. v. 
Gallant (P. E. I.), [19291 1 D. L. R. 
671 ; 51 Can. Crlm. Cas. 209.— CAN. 

a (p. 445) 1. Powers of medicul 

council.] 1 — Medical Profession Act, 
It. S. S., 1920 (c. 135), s. 40, is not 
ultra vires on the ground that it 
Infringes on the powers of the Governor- 
General under B. N. A. Act, 1867. 
s. 86 . — Hunt v . College of Phy- 
sicians Sc Burgeons of Saskatche- 
wan, [1925] 4 D. L. R. 834 ; [1925) 
3 W. W. R. 758.— CAN. 

a (p. 445) U. Powers of Optometry 
Board. ) — Optometry Aot, R. S. ( 


U1UQU / iW V»| 1927, 

_ . power to the* Board of 

Examiners in Optometry to revoke 
certificates for professional misconduct 
is intra vires . — Re Hayward, [1934] 2 
D. L. R. 210 ; O. R. 133 ; 61 C. O. O. 
239.— CAN. 

d (p. 445) i. .] — A provincial 

enactment altering the law relating to 
champerty, by authorising solra. within 
the provinoe to contract with clients 
for payment for professional servioes 
by way of a share of the prooeeds of 
actions in lieu of the usual costs. Is 
an invasion of the legislative domain 
of the Dominion Panlament relative 
to criminal law. — Taylor t>. Mackin- 
tosh, (1924] 3 D. L. R 926; 3 

W. W.R.97; 34 B. C. R. 56.— GAN. 
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dissentient school outside those cities, & 
except so far as it would confer the right of 
attendance at dissentient schools outside 
those cities upon persons of religious faith 
different from that of the dissentient 
minority ; (0) it would be possible to frame 
legislation for establishing separate schools 
for non-Christians without infringing the 
rights of the two Christian communities, & 
that legislation so limited would be valid.— 
Hirsch v. Montreal Protestant School 
Comrs., [1928] A. 0. 200 ; 97 L. J. P. C. 40 ; 138 
L. T. 060 ; 44 T. L. R. 287 ; 72 Sol. Jo. 137, 
P. C. 



177a. Separate schools — Roman Catholic 

separate schools — Courses of study & grades 
of education In — Right to share In legislative 
grants.] — The trustees of a Roman Catholic 
separate school in Ontario, by a petition of 
right, claimed that certain Acts of the legis- 
lature of Ontario, & regulations made there- 
under, were ultra vires , in that, & so far as, 
they prejudicially affected rights which the 
suppliants asserted that Roman Catholics 
had. by law at Confederation in respect of 
separate schools, & which consequently were 
preserved by sect. 93 (1) of the B. N. A. Act, 
1867. They claimed : (a) the right to estab- 
lish & conduct courses of study & grades of 
education such as are conducted in continua- 
tion schools, collegiate institutes, & high 
schools ; (6) the right of supporters of Roman 
Catholic separate schools to exemption from 
rates for the support of continuation schools, 
collegiate institutes, «fe high schools not con- 
ducted by their own board of trustees ; 
(c) that separate schools were entitled under 
the Separate Schools Act, 1803, to share on 
the basis therein enacted, in all legislative 
grants for common schools, including all 
grants for the support of secondary schools ; 
they prayed for judgment for the difference 
between the sum which they would have 
received out of the legislative grant for 1922 
if their contentions were right, & the amount 
paid to them : — Held : statutes passed before 
Confederation gave to the educational autho- 
rities full power to regulate separate schools, 
including power to determine the courses of 
study & grades of education therein ; also, 
the fund in which separate schools were 
entitled to share as enacted by Separate 
Schools Act, 1863, s. 20, excluded moneys 
“ otherwise appropriated by law,” as ex- 
pressed in the Common Schools Act, 1869, 
s. 106, & that it was not ultra vires after 
Confederation to make new appropriations, 
although they diminished what otherwise 
would have come to the separate schools. 
That consequently suppliants' claim failed 
in law, but that it was open to them to 
appeal under sect. 93 (3) of B. N. A. Act, 
1807, to the Governor-General in his quasi- 
administrative capacity even if the legisla- 
tion complained of iwas ultra vires , since 
the words “ any Provincial authority ” in 
that sub-section included the Provincial 
legislatures. — Rohan Catholic Separate 
School Trustees v. R., [1928] A. 0. 368 : 

97 L. J. P. C. 09 1 139 L. T. 493 ; 44 T. L. B. 
fill, P. O. 

177b. Aet affecting Protestant or Roman 

Oatholle minority— Appeal to Governor- 

57 


General in Council.] — Where the Roman 
Catholic minority of Manitoba appealed to 
the Governor-General in Council against the 
Manitoba Education Acts of 1890, on the 
ground that their rights & privileges in 
relation to education had been affected 
thereby : — Held : (o) such appeal lay under 
Manitoba Act, 1870, s. 22 (2), which applies 
to rights & privileges acquired by legislation 
in the province after the date thereof ; 

(b) the Roman Catholics having acquired by 
such legislation the right to control & manage 
their denominational schools, to have them 
maintained out of the general taxation of 
the province, to select books for their use, 
& to determine the character of the religious 
teaching therein, were affected aB regard that 
right by the Acte of 1890, under which State 
aid was withdrawn from their schools, while 
they themselves remained liable to local 
assessment in support of non-sectarian schools 
to which they conscientiously objected ; 

(c) the Governor-General in Council has 
power to make remedial orders in the pre- 
mises within the scope of sect. 22 (3) — e.g. 
by supplemental rather than repealing legis- 
lation. — Brophy v . A.-G. of Manitoba, 
[1896] A. C. 202 ; 04 L. J. P. C. 70 ; 72 L. T. 
103 ; 11 T. L. R. 198 ; 11 R. 385, P. C. 

Annotations : — Consd. Hlrsoh v. Protestant School Oomra. of 
Montreal. [1928] A. O. 200 ; Homan Catholic Separate 
School Trustees v. K., [1928] A. C. 3G3. Refd. Edwards v. 
A.-G. for Canada (1929), 40 T. L. R. 4. 

177c. : .] — Rohan Catholic 

Separate School Trustees v. R., No. 177a, 
ante . 


177d. Abolition of denominational education.] 

— According to the true construction of the 
Constitutional Act of Manitoba, 1870 (33 
Viet. c. 3), having regard to the state of 
things which existed in Manitoba at the date 
thereof, the legislature of that province did 
not exceed its powers in passing Public 
Schools Act, 1890. Sect. 22 of 1870 Act 
authorises the provincial legislature exclu- 
sively to make laws in relation to education 
so as not to “ prejudicially affect any right 
or privilege with respect to denominational 
schools which any class of persons have, by 
law or practice in the province, at the 
Union ” : — Held : the 1890 Act, which 

abolished the denominational system of 
public education established by law since 
the Union, but which did not compel the 
attendance of any child at a public school, 
or confer any advantage in respect of attend- 
ance other than that of free education, & at 
the same time left each denomination free to 
establish, maintain, & conduct its own schools, 
* did not contravene the above proviso ; & 
accordingly certain bye-laws of a municipal 
corpn. which authorised assessments under 
the Act were valid. — Winnipeg City v. 
Barrett, Winnipeg City v, Logan, [1892] 
A. G. 445 ; 01 L. J. P. C. 58 ; 67 L. T. 429 ; 
8 T. L. R. 745, P. C. 

Annotations : — Oonsd. Bropby v. A.-G. of Manitoba, [1895] 
A. 0. 202 ; Ottawa Separate Schools Trustees v. Mackell, 
[1917] A. 0. 02 : Hirsch v. Protestant School Comrs. of 
Montreal, [1928] A. 0. 200 ; Homan Cathollo Separate 
School Trustees for Tiny v. R., [1928] A. C. 363. 


177e. Building & public health — Application to 
denominational schools.] — British North 
America Act, 1867 (c. 3), s. 93, does not pre- 
vent the provisions of Municipal Act of 
Ontario with reference to building, Sc other 
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matters relating to the health & convenience 
of the population, from applying to denomina- 
tional schools* — T oronto Oorpn. v. Roman 
Catholic Separate Schools Trustees, 
[1920] A. O. 81 5 96 Ia. J. P. 0. 12 ; 133 L. T. 
779 ; 4.1 T. L. R. 668, P. 0. 


178. Add. Annotation : — Retd. Nadan v. R., [1920] 
A. 0. 482. 

178a. Property & civil rights — Ultimate Heir Act, 
R. S. A., 1922 (c. 144) — Ultra vires.] — A.-G. for 
Alberta v. A.-G. for Canada, No. 98a, ante. 


17 8a 1. Property dkcivilrights — Closing 
disorderly house,] — 10 Geo. V., o. 81 
(Q.)» authorising a judge to order 
the dosing of a disorderly house, Is 
intra vires the provincial legislature, as 
It deals with matter of property Sc 
civil rights by providing for the sup- 
pression of a nuis&noe 8c not with 
criminal law by aiming at the punish- 
ment of a crime. — Bedard v. Dawson 
& A.-G. for Quebec, [1923] 4D.L.R. 
298 ; [19231 S. O. R. 681 ; 4 W. W. R. 
419.-— CAN. 

178 s 'll. Prevention of fraudulent 

sols of shares.] — A provincial statute 
which alms at preventing by injunction 
such trading in securities, or attempts 
to trade therein, as are founded on 
fraud, or fraudulent practices as de- 
fined by the Act, is intra vires, even in 
so far as It applies to the selling of, or 
the attempting to sell, shares in a 
Dominion oo. Such a statute does not 
Impair in a substantial degree the 
essential capacities of a Dominion oo., 
nor does it invade the Dominion's 
jurisdiction over criminal law, but 
deals with a matter within provincial 
jurisdiction under the headings “ pro- 
perty 8c civil rights in the province" 
8c ” matters of merely local or private 
nature in the provinoe." — A.-G. for 
Manitoba v. Rosenbaum (Man.), 
[19301 1 D. L. R. 162; [1029] 1 

W. W. R. 148 ; 40 Man. L. K. 170.— 
CAN. 

f.78a 111. Claim for damages 

against co-respondent.] — A claim for 
damages against a oo-resp. is a matter 
of “ Property 8c Civil Rights in the 
Provinoe " & not a matter of " Marriage 
8c Divorce " within the jurisdiction of 
the Dominion. — Mitchell v. Mitchell 
8c Oroome. [1936] 1 W. W. R. 663 ; 2 
D. L. R. 374 ; 44 Man. L. R. 23 ; 6 
P. L. J. (Can.) 292.— CAN. 

178a iv. — Maintenance & ali- 
mony.] — Maintenance 8c alimony are 
matters of property 8c civil rights 8c 
therefore within the jurisdiction of the 
provinoe. — Langford v. Langford, 
11936] 1 W. W. R. 174 : 60 B. C. R. 
303 ; 6 P. L. J. (Can.) 287.— CAN. 

sb. labour in industrial under- 
takings.] — The matter of labour in 
Industrial undertakings in Canada is 
primarily within the oompetenoe of 
provincial legislatures, but Parliament 
can legislate as to labour In territories 
not yet organised into, or forming 
part of, a provinoe, 8c as to labour of 
servants of the Dominion, if these are 
within the scope of the draft con- 
vention adopted by the International 
Labour Conference of the League of 
Nations in 1919. — Re Treaty of 
Versailles, Re Hours of Labour, 
[1926] 3 D. L. R. 1114 ; [1925] S. C. R. 
505.— CAN. 

sk. Marriage. 1 — Marriage Act, R.S. 0„ 
1914 (o. 148 £ ss. 16 8c 86, as amended 
by Marriage Law Amendment Aet, 1919 
(c. 35), ss. 2 8c 4, are within the powers 
of the provincial legiriature.-‘~STEWART 
v. Stewart*. [1925] 1 D. L. R. 1 ; 56 
O. L. R. 57.— CAN. 

sL .] — Marriage Act, R. S. O.. 

1914 (o. 148), Ac its amendments, are 
infra vires the provincial legislature. 
In so far as they provide for dissolution 
or nullity of a marriage. — Doyle v. 
DbadYj L. R. 317 ; 57 

sm. Affecting status of husband 

dk Jg-Hdd .• Married Woman’s 


Act, 


A., 1922, is ultra vires as 


affecting marital status, but, ou appeal : 
— Held: the Act does not enable a 
married woman to sue bar husband in 


tort, &, senible, so far as the Act pur- 
ports to give this right, it is intra vires. 
—Hill v. Hill, [19291 2 D. L. R. 735 ; 
2 W. W. R. 41 ; 24 Alta. L. R. 105.— 
CAN. 

tii. — m i m um i ii i “U Mr to fl. Women's 

Property Act, R.^T M., 1013, is intra 
vires of the Provinoe. — R oyal Bank 
of Canada v. Diamond, [1929] 3 
D. L. R. 890 ; 2 W. W. R. 267 ; 38 
Man. L. R. 301.— CAN. 

sa. Consent of parents. ] — 

Ontario Marriage Act. 1027, s. 34 (1), 
makes the consent of parents a con- 
dition precedent to the marriage of 
an Infant under eighteen years of age, 
8c the ot. may annul a marriage cele- 
brated without oonaent. It is a matter 
of doubt whether this provision Is 
Intra vires ot the Provinoe. — M ar- 
quardt v. Gorr, [1020] 1 D. L. R. 
206.— CAN. 

sb. .] — Kerr v. Herr, 

[1932] O. R. 289 ; 2 D. L. R. 340 ; 
on appeal [1932] O. R. 601 ; 4 D. Lu R. 
280.— CAN* 

so. .] — Sect. 20 of Solemni- 

sation of Marriage Aot, Alberta, 1925, 
requiring parental consent to marriage 
under a certain age, as amended in 
1931. o. 16. m airing the consent a 
condition precedent to a valid marriage 
except in certain circumstances is 
infra vires. " Solemnisation of mar- 
riage " Is not confined to the oeremony 
itself. It legitimately includes the 
various steps or preliminaries leading 
to it. The said statute, in Its essence, 
deals with those steps or preliminaries 
in the province. The requirement, in 
the statute, of parental oonsent is one 
similar in quality to the other require- 
ments therein concerning the bairns or 
the marriage lloenoee. It is one of the 
forma to be complied with for the 
marriage oeremony, & it does not relate 
to capacity. It is a requirement 
which a provincial legislature may com- 
petently prescribe in the exercise of its 
jurisdiction in relation to ** the 
solemnisation of marriage in the 
provinoe " 8c to whioh it may “ attach 
the consequence of invalidity absolutely 
or conditionally." — A.-G. for Alberta 
8c Nbilson v. Underwood 8c A.-G. OF 
Canada, [1934) 8. 0. R. 635 ; 4 D. L. R. 
167 ; retag. 8. C. sub nom. Nbilson 
(otherwise Underwood) r. Under- 
wood, [19331 2 W. W. R. 609 ; 4 
D. L. R. 154.— CAN. 

sd* .] — A provincial Lc 

lature can make the oonsent of 

parents of a minor to his or her 
marriage a condition precedent to the 
marriage, 8c provide that where a 
ceremony of marriage has been per- 
formed without compliance with said 
condition the ct. shall have jurisdiction 
to declare the marriage invalid. 
Sect. 6 of o. 70, 1937, amending the 
Marriage Act, 1933 (o. 59), by adding 
sects. 52a, 525, 52c, 62d, thereto, is 
therefore intra vires. — Graham (other- 
wise Bruoe) v. Graham, [1938] l 
W. W. R. 155.— CAN. 

■p, Wide Tire Act, 1889 (c. 22)— 
Intra vires.y—'R. v. Howe, MoNkl v. 
HOWE (1890), 2 B. a R. 36. — CAN. 

sq. Habeas corpus.) — The provincial 
statute known as “ An Aot Respecting 
Habeas Carpus.” R. S. P. QflflSS: 
c. 167, Is ultra vires, 8c has general 
application to all judgments, irre- 
spective of the cause of detention.— 
Ex p. Fong, Exp. You, Ex p. Ghaxj- 
FOUX, [19291 1 rC L. R. 223 ; 60 Can. 
Crim. Oas. 213 ; sub nom. Moqmx v. 
Fong, Q. R. 44 K. B. 476.— CAN. 

nr. Water potter — Posters relating to.) 
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Re Waters 8c Water Powers Rkfbb- 
gNOBTg»29] 9 D. L. R. 481 ; 8. O. R. 

st. (Train Marketing Act . 1931.1— 
Grain Marketing Aot, 1931 (Bask.), is 
ultra vires, since in its true nature 8c 
character it Is legislation enacted with 
the object of controlling the export of 
grain from Saskatchewan to other 
provinces 8c foreign countries, 8c it is, 
therefore, an interference with the 
Dominion Parliament’s exclusive 
powers over the " Regulation of Trade 
8c Commerce." 

The right of a resident of a provinoe 
to export therefrom 8c sell elsewhere 
grain grown therein is not a matter of 
r ‘ Property 8c Civil Rights within the 
Province/’ within clause 13 of sect. 92 
of B. N. A. Aot, nor Is it a " matter of 
merely local or private nature in the 
Provinoe,” within danse 16 thereof.— L 
Re Grain Marketing Aot, 1931 
[19311 2 W. W. R. 146; 25 6. L. 
273.— CAN. 

■v. Soldiers * Taxation Relief Aet.\ 

A provincial Act, such as Soldi*. 
Taxation Relief Act, 1924, the objf 
ot whioh is to assist ex-soldlers beoaf 
of their disabilities, is not an Aot wh 
falls within the Dominion Parliame: 
exclusive legislative authority v 
respect to ‘‘Militia, Military 8c Na 
Services Sc Defence." — Brandon CL _ 
v. Municipal Oomr., [1931] 3 D. L.tR. 
897 : 2 W. W. R. 65; qffdL [1931]', 3 
W. W. R. 225 ; 4 D. L. R. 830 ; 3 
W. W .R. 225 ; 39 Man. L. R. 582.— CAN. 

■t. Navigation .} — The Lakes 8c 
Rivers Improvement Aot does not 
purport to restrict or interfere with the 
navigation of the river 8c cannot be 
regarded as invading the rights of the 
Dominion in its control over naviga- 
tion ; it is therefore intra vires ot the 
Ontario legislature . — Re Arrow River 
8c Tributaries Slide & Boom Oo., 
(1932} S. C. R. 405 ; 2D.L.R. 250.— 
CAN. 

sv. Domestic Relations Act, 1927 
(Alla.) — Ultra vires .] — A provincial 
Aot which purports to invest a magis- 
trate appointed by the provinoe with 
powers theretofore exercisable only by 
a judge of a Superior Ct., as that term 
is understood in sect. 96 of the B. N. A. 
Act, is ultra vires. Therefore, sect. 26 
of Domestic Relations Act, 1927 (Alta.), 
is ultra vires. — Roskiwioh v. Roskj- 
wigh (No. 2), [1931] 8W.W.H, 614 ; 
[1932] 1 D. L. R. 136 ; 26 Alta. L. R. 
137 ; 57 a a a S28 ; on appeal, sub 
nom. A.-G. for Alberta v. Roski- 
wich (1982), 68 O. a a 346.— CAN. 

sz. Deserted Wives' Maintenance 
Acts .] — Deserted Wives’ Maintenance 
Aot, R. S. B. O., 1924 (B. C.), is infra 
vires . — Gagbn v. Gagen, [1934] 4 
D. L. R. 400 : 3 W. W. R. 84 ; 48 
B. O. R. 481 ; 62 Can. O. O. 286.— CAN. 

m. .) — Deserted Wives 8c 

Children Aot, R. S. N. BT, 1927, Is 
intra vires . — R. v. Vesey, .Ex p. 
Vekhxllb, [1938] 2 D. L. R. 70 : 12 
M. P. R. 307 ; 69 Can. C. O. 371 ; 7 
F. L. J. (Can.) 180.— CAN. 

sL Game lotos.] — Aooused, who was 
not an Indian, was oonvloted under 
Game Aet. R. S. B. a, 1824, far killing 
a pheasant during a does season. The 
act waa committed on an Indian 
Reserve. The aooused did net hold 
a permit from the 

the; 

the a 

its application to the aooused the 
conviction should be sustained. — R. v. 
Morley, [19821 2 W. wTr. t93; 
4D.li.il. 483 ; 68 a a a 188.— CAN. 


permit from the superintendent of 
i r e serv e to hunt thereon ; — Held .* 
i Aot was intra vires with respect to 
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178b. Procedure relating to expropriation— 

Intra vires.] — Having regard to sect. 129 of 
British North America Act, 1867 (c. S), the 
president or acting-president of the com- 


mission appointed under the (Quebec) Public 
Service Commission Act by the Lieutenant- 
Governor in Council, when assessing, under 
art. 429 of the City of Montreal Charter, the 


•g, Financial administration of muni - 
dimities.} — Quebec Municipal Oom- 
mtoston Act, 1932 (Que ls infra vires. 
— Quebec Municipal Commission v. 
AYLMER TOWN, [1933] 2 D. L. R. 338. 
— OAN. 

•d. Debt Adjustment Act . 1933.)— 
Boot. 11 of Debt Adjustment Act, 1933, 
does not enable the board, on issuing 
a permit for the continuance of an 
action already begun, to control in 
any way the functions of the ct. in 
dealing with that action. The “ terms 
& conditions ” that may be prescribed 
by the permit must be limited to those 
that may be Imposed on the parties 
to the action, not upon the ot. Qu. : 
whether or to what extent said Act 
is ultra vires f At any rate, the Act 
does not, Sc cannot, apply to any 
action In which there is a bond fide 
dispute on any question of law or fact. 
— kotl Secubitods, Ltd. v. Young, 
[1933] 2 W. W. R. 452.— CAN. 

•f. .1 — Sect. 11 of Debt Adjust- 

ment Act. 1933 (Sask.), which provides 
that no legal or other proceeding of 
certain enumerated classes shall be 
taken, made or continued against a 
“ resident ** as defined by the Act 
while the Act remains in force, i.e. 
until Mar. 1, 1936, unless the Debt 
Adjustment Board issues a permit 
authorising the proceeding, is intra 
vires , at least in so far as it applies to 
the classes of proceedings involved in 
the present case, which was an action 
for debt 6c for the enforcement of a 
mechanics* lien. Sect. 11 to severable 
from certain other provisions of the 
Act not in Issue in the present case 8c 
the ct. expressly stated that it was not 
passing on the validity of such other 
provisions. — Maley v. Oadwell, [1934] 

1 W. W. R. 51, O. A.— CAN. 

Mg. Workmen' 8 Compensation Act , 
1931 (Que.).] — Workmen’s Compensa- 
tion Act, 1931 (Que.) is intra vires. — 
Ricard v. Crete & A.-G. for Quebec, 
[1933] 3 D. L. R. 660.— CAN. 

■h. Ontario Municipal Board — Effect 
of judicial powers. ] — Ontario Municipal 
Board to lawfully in office even though 
the legislature may have purported to 
confer judicial powers on the Board. — 
R. v. Stamford Township & 
MoKbown, [19353 3 D. L. R. 157.— 
OAN. 

sj. Act disposing of rights sub lite .) — 
A provincial Act disposing of mining 
rights sub lite held intra vires. — 
Florence Mining Co., Ltd. v. Cobalt 
Lake Mining Co., Dr d. (1908), 18 
O. L. R. 275.— CAN. 

al. Slot machines.) — The Slot Machine 
Act, 1935 (Man.), is intra vires. — R. v. 
Madid, [1936] 1 W. W. R. 163; 1 
D. L. R. 638 ; 65 Can. C. O. 78 : 43 
Man. L, R. 563 ; 5 F. L. J. (Can.) 248.— 
CAN. 

sn. .) — Slot Machine Act, 1935 

(Alta.), to intra vires. — R. v. Stanley, 
[19351 3 W. W. R. 517 ; 64 Can. O. C. 
385 ; [1936] 1 D. L. R. 100 ; 5 F, L. J. 
(Can.) 259.— CAN. 

sp. .] — The Slot Machine Act, 

1935 (Sask.), to ultra vires. — R. v. 
Ksmsmaa* [19361 1 W. W. R. 433 ; 2 
D. L. R. 353 ; 65 Can. O. C. 165.— CAN. 

m. .3 — New Brunswick Slot 

Machine Act, 1936, to infra vires. — R. 
v. Lane, Exp. Gould, [19371 1 D. L. R. 
312 ; 11 M. P. R. 232 ; 67 Can. C. C. 
273.— CAN. 

«. Imposition of fines— Failure to 
remit sales tax.} — A Provincial Legto- 
latoue has power to impose a line for 
fattme to remit sales tax. — F brland 
Cobest Oo. v . Recorder’s Court, 


& 


_ 1 D. L. R. 121 ; 64 Can. 0. O. I 
547. — CAN. J 

■w. Dairy Products Act , 1933 (Que.).] 
— Dairy Products Act, 1983 (Que.), is 
intra vires.) — R. v. Simoneau, [1036] 1 
D. L. R. 143 ; 65 Can. O. 0. 19.— CAN. 

•z. Natural Products Marketing Acts, 
1934 (J?. C.).] — Pitts., potato growers 
within a district defined by Natural 
Produots Marketing (British Columbia) 
Act, 1934 (B.O.), were bringing a load of 
potatoes to Vancouver to do delivered 
to a broker there, when an official of 
the B. C. Coast vegetable Marketing 
Board appointed under said Act 
stopped them Sc demanded their 
authority from the Board to proceed 
with the potatoes. Pltfs. said that 
the potatoes were for export & that 
authority to proceed was, therefore, 
not required. It was evident that the 
potatoes were not tagged, as the 
regulations of the Board required 
them to be. The potatoes were there- 
upon seizod & sent to the Board's ware- 
house to be sold. Pltfs. obtained an 
interim injunction restraining the 
Board from preventing pltfs. trans- 
porting potatoes on the highways for 
marketing without complying with the 
regulations ; — Hold : what the Board 
had done was within the authority 
given it by said Act, as amended, & 
that said authority was not, as applic- 
able to the facts of this case, ultra vires 
ot the provinoo ; Sc therefore tho 
appeal should be allowed. — Chung 
Chuck & Mah Lai v. Gilmore, [1938] 
3 W. W. R. 575 ; [1937] 1 D. L. R. 
119 ; 67 Can. O. C. 264 ; 51 B. C. R. 
189.— CAN. 

* >b. -.] — Natural Produots 

Marketing (B. C.) Act, 1934 (B. C.), Sc 
said Aot as amended are ultra vires. 
Interference with interprovinoial 6c 
export trado In natural produots was 
the substantial 8c not merely the 
ancillary or incidental effect of their 
operation. Moreover they purported 
to delegate legislative functions to the 
Lieutenant-Governor in Council & to 
give Jurisdiction to the Dominion 
Parliament to function in tho pro- 
vincial field. — H ayward v. British 
Columbia Lower Mainland Dairy 
Products Board, [1937] 2 W. W. R. 
401.— CAN. 

so. Criminal legislation — Towns In- 
corporation Act (N. JS.).] — Towns In- 
corporation Act, N. S., empowering 
municipalities to regulate closing hours 
of shops Sc enforce the regulations by 
fine or imprisonment is not ultra vires 
as being legislation on criminal law. — 
R. v. Awad, [1937] 2 D. L. R. 136; 
11 M. P. R. 389 ; 68 Can. C. C. 100.— 
CAN. 

sf. Unfair Competition Ad .} — Tho 
Parliament of Canada under para. 2 
of sect. 91 of the B. N. A. Aot has the 
necessary competence Jo legislate in 
connection with trade names Sc 
sects. 3, 7 6c 11 of Unfair Competition 
Aot are intra vires of the Canadian 
Parliament. — G ood Humor Corpn. 
of America v. Good Humor Food 
Products, Ltd., Sc Bradley, [1937] 
Ex. C. R. 61 ; 4 D, L. R. 145.— CAN. 

eg. Power Commission Ad, 1935 
(Oaf.).} — Power Commission Act, 1935 
(Out.), s. 2, to ultra vires. — Ottawa 
Valley Power Co. v. A.-G. fob 
ONTARIO, [1936] 4 D. L. R. 504 ; 
sub nom. Ottawa Valley Power 
C o. v. Hydro-Electric Power Com- 
mission. — CAN. 

sh. Ontario, Statute, 1937 (e. 68).)— 
This statute, which affects civil rights 
outside the Province, by the abroga- 
tion of water franchises, is ultra vires. — 
Beauharnois Light, Heat Sc Power 
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sk. Reduction Settlement of Debts 
Ad (Alia.).] — Reduction Sc Settlement 
ot Debts Aot, 1936 (Alta.), is ultra vires 
because (1) it is essentially legislation 
on the subject of “ Interest ” assigned 
by seot. 91 (19) of B. N. A. Aot to the 
Dominion ; (2) It purports to add to 
the functions of the Lieutenant- 
Governor; (3) it to in oonfllct with 
Bkpcy. Aot, R. S. O., 1927, 6c Farmers* 
Creditors Arrangement Aot, 1034. 
An additional reason tor Its Invalidity 
In respect to oivil rights existing out- 
side the provinoo to that it purports 
to affect such rights. — Credit Fonciek 
Franco-Can adien v. Rosa 8c A.-G. 
for Alberta, Netherlands Invest- 
ment Co. of Canada. Ltd. v. Fife Sc 
A.-G. for Alberta, [1037] 2 W. W. R. 
353 ; 3 1).L. R. 365 ; 7 F. L. J. (Can.) 
51 ; affg. S. C. sub nom. Koval 
Trust Co. v. A.-G. for Alberta, 
[1937] 1 D. L. R. 709 ; 6 F. L. J. 
(Can.) 131.— CAN. 

•p. Provincial Securities Interest Act , 
1936 (Alia.).]— The Provincial Securi- 
ties Interest Act. 1936, is ultra vires . — 
Independent Order of Foresters 
v. Lethbridge Northern Irrigation 
District, [1937] 1 W. W. R. 414 ; 2 
D. L. R. 109.— CAN. 

st. Provincially Guaranteed Securities 
Proceedings Ad, 1987 (Alta.) — Ultra 
vires .} — Independent Order of 
Foresters v. Lethbridge Northern 
Irrigation District (No. 2), [1938 1 
2 W. W. R. 194 : 3 D. L. K. 89 ; 8 
F. L. J. (Can.) 83.— CAN. 

IV. Prttvincial Securities Ad, 1937 
( Alta ) — Ultra vires. ] — Independent 
Order of Foresters v. R., [1939] 1 
W. W. It. 700 ; 8 F. L. J. (Can.) 

275.— CAN. 

sw. Saskatchewan Milk Control Ad.] 
— Held : intra vires . — R. v. Cherry, 
[1938] 1 W. W. R. 12 ; ID. L. R. 156 ; 
69 Can. C. C. 219.— CAN. 

sz. Alberta legislation .] — The Alberta 
Social Credit Act, the Credit of Alborta 
Regulation Act, tho Taxation of Banks 
Act, & the Press Bill, are ultra vires . — 
Re Alberta Legislation Reference, 
[1038J S. C. K. 101 ; 2 D. L. It. 81 ; 
affd. t [1938] 4 D. L. R. 433, P. C.— CAN. 

fb. Standard Hotel Registration of 
Quests Act, R. S. O., 1937, s. 4 — Ultra 
vires .] — R. v. Havdux, [1938] 4 

D. L. R. 702 ; O. K. 653 ; 71 C. C. C. 
134.— CAN. 

td* Highway Traffic Amendment Act, 
1938 ( Ont .), s. 10 — Intra vires .} — 
McDonald v. Down (1939), 71 C. C. C. 
179.— CAN. 

if. Ontario Amendment Act — Muni- 
cipal Board Act. Part VI — Department 
of Municipal Affairs Ad, Part III — 
Intra vires .] — Lahore v. Bennett, 
[1938] 3 D. L. R. 212; O. R. 324. 
Affd [1930] A. C. 468.— CAN. 

!g. Coal & Petroleum Products Con- 
trol Board Ad, 1937, B. C. —Intra vires.] 
— Home Oil Distributors, Ltd. r. 
A.-G. for British Columbia (No. 2), 
► [1989] 2 W. W. R. 418. — CAN. 

si. Victoria City Debt Refunding Act * 

1937 — Intra vires .} — Day t*. City of 
Victoria, [1938] 3 W. W. It. 161 ; 4 
D. L. R. 345 ; 53 B. C. R. 110.— CAN. 

•H. Agricultural Land Relief Act, 

1938 — ultra vires.]— Re Agricultural 
Land Relief Act, [1938] 3 W. W. R. 
180 ; 4 D. L. R. 28 ; 8 F. L. J. (Can.) 
227.— CAN. 

Sp. Industrial Standards Act, 1937 
(Sask.) — Intra vires .} — Re R. v. Pulak, 
[1030] 2 W. W. Ii. 210.— CAN, 
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compensation to be paid for land expro- 
priated by the city, does not act as a judge 
of a superior district or county ct., so as to 
make the appointment invalid under sect. 90 
of the Act m that it is not by the Governor- 
General, A the tribunal consequently in- 
competent. At confederation compensation 
was assessed by comrs., appointed by the 
Superior Ot. under an Act or 1864, who did 
not act as judges of any ct. referred to in 
sect. 96 ; they were a legal commission r or 
authority within sect. 129, so that the legis- 
lature of Quebec under that section, com- 
bined with sect. 92, head 13, had exclusive 
authority to repeal the Act of 1864 A to assign 
the assessment of compensation to the present 
commission, the alteration in the mode of 
appointment being a matter of procedure 
within the legislative competence. As by 
art. 429 awards made thereunder are to be 
final A not open to appeal, they can be ques- 
tioned only for want of jurisdiction. — 
Martineau (O.) A Sons, Ltd. v, Montreal 
(City), [1932] A. 0. 113 ; 101 L. J. P. C. 40 ; 
146 L. T. 291 ; 48 T. L. R. 96, P. C. 

178c. Security Frauds Prevention Act, 1930 

(Alta.).] — Security Frauds Prevention Act, 
1930, of Alberta, provided that no person 
ijolght trade in securities unless he was 
registered with the approval of the A.-G. ; a 
corpn. could be registered, A in that case its 
officials did not need registration. In effect, 
the Act precluded a public co. from selling 
its shares unless it did bo through a registered 
. person or was itself registered. By sect. 9 
the A.-G., or his delegate, could examine 
any person or co. to ascertain whether any 
“ fraudulent act,” which was very widely 
defined, had been, was being, or was about 
to be, committed. The Act imposed penalties 
for breaches of its provisions, & by sect. 20 
made it an offence to commit any “ fraudulent 
act ” not punishable under the Criminal Code 
of Canada : — Held : the Act was within the 
scope of the powers of the Provincial legis- 
lature under sect. 92 of the British North 
America Act, 1807, It was not invalid in 
relation to Dominion cos., as it did not wholly 
preclude them from selling their shares unless 
they were registered, but merely subjected 
them to competent provisions applying to all 
persons trading in securities. Nor was it, 
as a whole, a colourable attempt to encroach 
upon the legislative power of the Dominion 
as to the criminal law ; so far as sect. 20 was 
invalid as so encroaching it was clearly 
severable. — Lymburn v. Mayland, [1932] 
A. 0. 318 ; 101 L. J. P. C. 89 ; 146 L. T. 
468 5 48 T. L. R. 231, P. C. 

179. Add, Annotation : — Refd. Lower Mainland 
Dairy Products Sales Adjustment Committee 
v. Crystal Dairy, Ltd., [1933] A. C. 108. 

179a. Trade disputes.] — Industrial Disputes In- 
vestigation Act, 1907, of Canada, provided 
that upon a dispute occurring between em- 
ployers & employees in any of a large 
number of important industries in Canada 
the Minister for Labour for the Dominion 
might appoint a board of investigation 
conciliation. The board was to make in- 
vestigations, with power to summon wit- 
nesses A inspect documents A premises, A 
was to try to bring about a settlement ; if 
no settlement resulted, they were to make a 


report with recommendations as to fair 
terms, but the report was not to be binding 
upon the parties. After a reference to a board, 
a lock-out or strike was to be unlawful A 
subject to penalties : — Held : the Act was 
not within the competence of the Parliament 
of Canada under British North America Act, 
1867 (c. 3) ; it clearly was in relation to 
property A civil rights in the provinces, a 
subject reserved to the provincial legislatures 
by sect. 92 (13), A was not within any of the 
overriding powers of the Dominion Legis- 
lature specifically set out in sect. 91 ; the 
Act could not be justified under the general 
power in sect. 91 to make laws “ for the 
peace, order, A good government of Canada,” 
as it was not established that there existed 
in the matter any emergency which put the 
national life of Canada in anticipated peril. — 
Toronto Electric Comrs. v, Snider, [1925] 
A. 0. 396 ; 94 L. J. P. O. 116 ; 132 L. T. 
738 ? 41 T. L. R. 238 5 69 Sol. Jo. 326, P. 0. 

Annotation : — Retd. A.-G. for Canada v. A.-G. for Ontario, 
11937] A. O. 326. 

179b. Regulation of business — Natural Products 
Marketing (British Columbia) Act, 1936.] — 

The Natural Products Marketing (British 
Columbia) Act, 1930, the scheme of which 
is to enable the Lieutenant-Governor in 
Council to set up a central British Columbia 
Marketing Board, to establish or approve 
schemes for the control A regulation within 
the Province of the transportation, packing, 
storage A marketing of any natural products, 
to constitute Marketing Boards to administer 
such schemes, A to vest in those Boards any 
powers considered necessary or advisable 
to exercteb those functions, including the 
power to fix & collect licence fees, is in pith 
A substance an Act to regulate particular 
businesses entirely within the Province, A 
is therefore intra vires of the Provincial 
Legislature under sect. 92 (13) of the British 
North America Act, 1807, which gives the 
Provincial Legislature the exclusive right to 
legislate in relation to “ property A civil 
rights in the Province.” 

Further, the regulation of trade within the 
Province being valid, the method of regula- 
tion by a system of licences is also admissible, 
A it is no objection that licence fees should 
be charged either to defray the costs of 
administering the local regulation or to 
increase the general funds of the Province, 
or for both purposes, A the Act is accordingly 
intra vires of the Provincial Legislature 
under sect 92 (9) of the British North 
America Act, 1807. The licence fees can 
also be supported as validly imposed, on the 
ground that they are fees for services rendered 
by the Province, or by its authorise instru- 
mentalities, under the powers given by 
sect. 92 (13) A (10) of the Act of 1807. 
Natural products as defined in the Act are not 
confined to natural products produced in 
British Columbia, but the Act is confined to 
dealings with such products as are situate 
within the Province. “ Transportation ” is 
confined to the passage of goods whose 
transport begins within the Province to a 
destination also within the Province. — 
Shannon v. Lower Mainland Dairy Pro- 
ducts Board, [1938] A. C. 708 ; 107 L. J. 
P. 0. 115 ; 54 T. L. R. 1090 ; 82 Sol. Jo. 
728, P. C. 
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170e. Conferring of Judiola! powers on looal 
authority — What amounts to.}— In 1010 reap, 
corpn. entered into an agreement with applt. 
corpn. whereby the latter agreed to supply 
water to reaps, on terms including payment 
at the rate of 20 cents per 1,000 gallons. In 
1936, on an application by reaps, to the 
Ontario Municipal Board to vary the rate 
for water supplied, made pursuant to sect. 2 
of the Township of York Act, 1930, which 
provided ( inter alia) that notwithstanding 
the provisions of the agreement of 1916 the 
Municipal Board should have jurisdiction 
to vary Sc fix the rates, Sc to hear & determine 
any such application, the Municipal Board 
made an order directing applts. to make 
discovery on oath of documents, authorising 
resps. to enter upon Sc inspect applts.’ water- 
works system, & directing applts. Comr. of 
Works to submit to be examined upon oath. 
Applts. having alleged that the Ontario 
Municipal Board was invalidly constituted 
to make such an order : — Held : the Ontario 
Municipal Board is primarily, in pith & 
substance, an administrative body. The 
members of the Municipal Board not having 
been appointed in accordance with the 
provisions of sects. 90, 99 Sc 100 of B. N. A. 
Act, which regulate the appointment of 
judges of Superior, District Sc County Cts., 
the Board is not validly constituted to receive 
judicial authority. Assuming that the 
Ontario Municipal Board Act, 1932, which 
set up the Board, does by some of its sections 
purport to constitute the Board a Ct. of 
Justice analogous to a Superior, District or 
County Ct., it is to that extent invalid. 
There is, however, nothing to suggest that the 
Board would not have been granted its 
administrative powers without the addition 
of the alleged judicial powers, Sc although, 
therefore, such parts of the Act of 1932 as 
purport to vest in the Board the functions 
of a ct. have no effect, they are severable, Sc 
the Board is validly constituted for the 
performance of its administrative functions. 
The Municipal Board’s powers of examina- 
tion, inspection & discovery of documents, 


even though couched in terms of similar 
powers of a Ct. of Justice, are not inconsistent 
with the powers of an administrative body 
whose duty it is to ascertain the facts with 
which they are dealing. Further, assuming 
that the first part of sect. 2 of the Township 
of York Act, 1930, purported to confer a 
judicial function on the Board, it was inopera- 
tive, but the second part related to an 
administrative function — the varying & fixing 
of the rate — Sc was severable. The order 
made by the Ontario Municipal Board was 
accordingly valid. — Toronto Corpn. v. York 
Corpn. Sc A.-G. for Ontario, [1938] A. C. 
415 ; [1938] 1 All E. R. 001 ; 107 L. J. P. C. 
43 ; 54 T. L. R. 380 ; 82 Sol. Jo. 212, P. C. 

180. Add. Annotation : — Consd. Martineau (O.) Sc 
Sons, Ltd. v. Montreal (City), [1932] A. 0. 113. 

181a. Appolntmept of Judges.] — Judicature Act, 
1924, of Ontario, s. 2 (2 — 0), Sc s. 4 (1) Sc (2), 
are ultra vires the legislature of the province, 
since their effect is to authorise the lieu- 
tenant- Governor of the province to assign, 
that is to say to appoint, certain judges of 
the High Ct. Div. of the Supreme Ct. to be 
judges of the Appellate Div. of that ct., Sc also 
to designate, that is to say to appoint, certain 
judges to hold the offices of Chief Justice 
of Ontario Sc Chief Justice of the High Ct. 
Div., Sc consequently the provisions are 
inconsistent with British North America 
Act, 1807 (c. 3), s. 90, under which the 
powers of appointment referred to are given 
to the Governor-General of Canada. Sect. 
4 (3), however, which provided that upon a 
vacancy occurring among the judges of the 
Appellate Div. or of the High Ct. Div. before 
the provisions of the Act came fully into 
force, the Divs. were to consist of the remain- 
ing judges, was not open to objection. — A.-G. 
for Ontario v. A.-G. for Canada, [1925] 
A. C. 750 ; 94 L. J. P. C. 132 ; 133 L. T. 
434, P. C. 

181b. Members of Quebec Public Service 

Commission.] — Martineau (O.) & Sons, 
Ltd. v . Montreal City, No. 178b, ante. 


PART II. SECT. S, SUB-SECT. 4.— 
A. (o). 

• .1 — Held : 37 

Viot. o. 32, was ultra vires. — Severn 
v. R. (1878), 2 S. 0. R. 70 ; 1 CJart. 
414.— CAN. 

a i. Liquor Act , 1902, s. 2.]— 

Held: although unusual. It was well 
within the powera of the legislature. — 
R. v. Walsh (1903), 23 G/L. T. 186 ; 
6 O. L. R. 627 ; 2 0.W.R. 222 ; 3 
O. W. R. 31.— CAN. 

b i. — Right to ap 

Court of Canada — JRt 

Ultra vires.} — Clarkson v. Ryan 
g890), 17 S. 0. R. 251 ; 4 Cart. 439.— 

d i. Betting Information Act, 

1923 (c. 6) — Ultra vires. H— R. v. Light- 
man (1923), 42 Can. Grim. Oaa. 1; 
54 O. L. R. 502.— CAN. 

1 i. Succession Duties Act , 1914 

(e. 10) — VaUd .] — Babthe v. Sharpies 
(1918), O. R. 55 S. C. 301.— CAN. 

1 11. Liquor laws relating to 

navigable rivers db wharves — Wharves 
property of Federal Government — 
Validitv .] — Got b v. Quebec Liquor 
Ooioafloiox, Fortin v. Quebec 
Liquor OoMMxauoif, (19311 4 D.LB. 
137 ; 56 Gan, C. a 371.— CAN. 


PART II. SECT. 3, SUB-SECT. 4.— 
B. (a). 

o (p. 447) 1. .] — Customs Tariff 

(Industries Preservation) Act, 1921- 
1922, deals only with the imposition of 
taxation, & does not infringe the first 
paragraph of seot. 55 of the Constitu- 
tion. Customs Tariff (Industries Pre- 
servation) Act. 1921-1922. s. 8, deals 
with duties of customs only, & does not 
infringe the second paragraph of 
sect. 55 of the Constitution. The tax 
Imposed by sect. 8 is imposed by the 
Commonwealth Parliament, & is not 
an infringement of sect. 90 of the 
Constitution. — Nott Brothers 8c Co., 
Ltd. v . Barkley (1925), 36 C. L. R. 
20; 31 Argus L. R. 256.— A US. 

o (p. 447) 11. .1 — Held : neither 

Inoome Tax Assessment Act, 1922- 
1924, nor Inoome Tax Assessment 
Act, 1922-1925, nor .either of Inoome 
Tax Acts which Incorporated those 
Assessment Acts, was obnoxious to 
any of the provisions of sect. 66 of the 
Constitution. — Federal Taxation 
Comb. v. MUnro, British Imperial 
Oil Co., Ltd. v. Federal Taxation 
Comb. (1926), 38 a L. R. 153.— AUS. 

o (p. 447) ill. .1— Held: War- 
time Profits Tax Assessment Act, 
1917-1918, a. 14 (5). was not obnoxious 
to seot. 65 of the Constitution. — 
Federal Taxation Comb. r. Hips- 
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leys. Ltd. (1926), 38 O. L. R. 210.— 
AUS. 

r (p. 447) i. Discrimination be - 

tween States.) — Administration Act of 
Western Australia (1903, No. 13), s. 86, 
Imposes a duty on the final balance or 
the real & personal estate of deceased 
according to fixed rates, 8c contains 
a proviso that in so far as beneficial 
Interests pass to persons bond fide resi- 
dents of & domiciled in western 
Australia 8c occupying towards de- 
ceased a certain relationship, duty 
shall be calculated so as to charge only 
one-half of the percentage upon the 
property so acquired by such persons : 
— Held : the real ground of the dis 
crimination was domicil 5c not resi- 
dence, 8c consequently, the enactment 
was not void under sect. 117 of the 
Constitution, as setting up a discrimi- 
nation between the residents of 
different States. — Davies 8c Jones v. 
Western Australia (1905), 2 C. L. R. 
29.— AUS. 

r (p. 447) II. .1 — Excise 

Tariff, 1906 (No. 16), Is not an Act im- 
posing duties of Excise, but is an Act 
to regulate the conditions of manu- 
facture of agricultural implements. Sc 
is therefore not an exercise of the 
power of taxation conferred by the 
Constitution. If otherwise valla, it Is 
invalid on the ground that it autho- 
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rises discrimination, & therefore dis- 
criminates, between States or parts of 
States within sect. 61 01.) of tne Con- 
stitution, Sc authorises the giving. Sc 
therefore gives, preCsrenoe to one State 
or a part thereof over another State 
or a part thereof within sect. 99 of the 
Constitution. — R. v. Barger (1908), 6 
O. L. B* 41. — AUS. 

r (p. 447) lit Under 

Factories Aot, 1904, It was a condition 
of the employment of Asiatics that 
they should hare been employed on 
or before Nov. 1, 1903 : — Held : the 
provision was ultra vires as discrimi- 
nating between residents of different 
States. — Far v. Vincent (1908), 7 
O. L. R. 889. — AUS. 

r (p. 447) Iv. ») — Scot. 76 

of the Constitution provides that “ In 
all matters . . . (iv.) between States, 
or between residents of different States, 
or between a State Sc a resident of 
another State . . . the High Court 
shall have original jurisdiction •• : — 
Held : the words “ residents M Sc 
" resident M in sect. 76 (Iv.) refer to 
natural persons only 8c not to artificial 
persons or corporations. Therefore, 
a oo. formed in Victoria under Vio- 
torian law 8c having its management 
Sc control there Sc carrying on business 
in each of the other States, was not 
entitled to bring an aotion in the 
High Ot. against a resident of a State 
other than Victoria. — Australasian 
Temperance sc General Mutual 
Life .Assurance Society, Ltd. t>. 
HowiTU922), 31 C. L. R. 290.— 
AUS. 

r (p. 447) v. .1— Held.’ 

Begs. 46 Sc 40a Sc Table III. of the 
Income Tax Regulations, 1917, dis- 
criminate between States Sc pane of 
States, 6c are therefore invalid as being 
, an infringement of sect. 61 (11.) of the 
Constitution. — Cameron v. Deputy 
Federal Oomr. of Taxation (1933), 
32 O. L. R. 68.— AU8. 

r (p. 447) vl. Federal tax of 

Stale servants .1 — The three applts. 
claimed exemption from taxation 
under Inoome Tax Assessment Aot, 
1916—1921 (Federal), on the ground 
that the Commonwealth Constitution 
Aot did not confer upon the Parlia- 
ment of the Commonwealth power to 
impose an inoome tax in respect of 
official salaries reoeived by officers who 
were (a) employed by the Railway 
Oomra. for New South Wales: or 
(b) employees In the Public Trust 
Office, which is administered as a 
branch of the Dept, of the A.-G. 6c 
Justice ; or (c) employed by the State 
of New South Wales as clerks in the 
Publio Works Department. On oases 
stated under the '* Income Tax Assess- 
ment Act'*: — Held: the assessment 
ot Federal Inoome Tax in respect of 
the salaries of applts. was valid, 
applts. were not exempt from suoh 
taxation, 6c the Commonwealth Parlia- 
ment had power to impose inoome tax 
upon them. — Davorrn v. Common 
wealth Combs, of Taxation (1922), 
A. L. R. 129.— AUS. 

«(p. 447)1. 

There iB^nodSfi? in*the Constitution 
that expressly or impliedly exempts 
members of the defence force from 
State motor, oar legislation. Sc sect. 6 
of Motor Car- Aot, 1916 (Viot.), is not 
inconsistent with any provision of Air 
Foroe Aot, 1923, or Defenoe Aot, 
1903-1918.— Prawn c. McFarlane 
(1926), 36 O. L. R. 170.— AUS. 

d (p. 447) L — The pro- 

visions of sect. 4 of Seamen’s Compensa- 
tion Aot. 1909, in so far as they purport 
to regulate purely interstate trade, 
are ultra vires sect. 61 (1) ot the Con- 
stitution. sect. 93 of the Constitution 
does not enlarge the ambit of the 
trade Sc oommeroe clause In sect. 61 (1), 
but is merely explanatory ot the trade 
Sc oommeroe iw were. — Kaltwa 
JOWNEBS^ V, WfcLSON <1910), 11 


e I. Commonwealth 

Ad, 1928— PaKdiiv.}— C om- 
monwealth 6c A.-G. for Common- 
wealth v. Australian Common- 
wealth Shipping Board (1927), 89 
O. L. R. 1 ; (1927] Argus L. R. 81.— 
AUS. 
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cd jurisdiction — Appeal to High 

Court.]— Sect. 39 of the Judiciary 
Aot, 1903-1920 (the ot. expressing no 
opinion as to the provisions in sub- 
seat. (2) (a)) is a valid exercise of the 
powers conferred upon the Pa rli a m en t 
of the Commonwealth, 6C therefore 
under it an appeal will lie to the High 
Ot. from a derision of a police magis- 
trate of a State upon an information 
charging an offenoe against the pro- 
visions of the Crimes Act, 1914-1916. 
—Lorenzo v. Carey (1921), 29 
O. L. R. 243.— AUS. 

h (p. 447) 1. .1 — Judiciary Act, 

1903-1920, s. 89 (2) (a) [as interpreted 
in No. 606 1, post], is a valid exeroise of 
the power conferred by sect. 77 (Iii.) 
of tne Constitution. — Limerick B.S. 
Co. v. Commonwealth of Australia 
(1924), 26 S. R. N. S. W. 293 : 36 
O. L. R. 69 ; 31 Argus L. R. 153.— 
AUS. 


h (p. 447) ii. — ? — .1 — An action 
having been brought against the 
Commonwealth in the Supreme Ct. 
of Victoria Sc judgment having been 
given for the Commonwealth, on appeal 
to the Full Ct. of the Supreme Ot. by 
pltf. a contention was raised by the 
Commonwealth that under Judiciary 
Aot, 1903-1920, s. 89 (2) (a), the only 
right of appeal was to the High Ot. 
The Full Ot., on the ground that 
sect. 39 (2) (a) was ultra vires, rejected 
the oontentlon. Sc then heard the appeal 
Sc dismissed it. On the hearing of an 
application by pltf. to the Full Ct. for 
leave to appeal to the Privy Council 
pursuant to the Imperial Order in 
Council of Jan. 23, 1911, the Full Ot., 
accepting as binding on it the derision 
that sect. 39 (2) (a) was invalid, made 
an order granting the leave asked. 
On appeal to the High Ct. from the 
order granting leave : — Held : on the 
hearing of the appeal to the Full Ct. 
a question arose as to the limits inter 
se of the constitutional powers of the 
Commonwealth Sc those of the State 
of Victoria, within sect. 74 of the Con- 
stitution Sc sects. 38a, 40a of the 
Judiciary Aot ; under soot. 40a the 
cause was removed to the High Ot., 
Sc, therefore, the Full Ot. had no juris- 
diction to entertain the appeal or to 
make the order granting leave to 
appeal to the Privy Council. Whether 
tne Full Ct. had or had not jurisdiction 
to entertain the appeal, sect. 89 (2) (a) 
ot Judiciary Aot is a valid exeroise 
of the power conferred by sect. 77 
(iii.) of the Constitution, 8c therefore 
the Full Ot. had no jurisdiction to 
make the order granting leave to 
appeal to the Privy Council. — The 
Commonwealth v. Kreglinger Sc 
Fernau, Ltd. 6c Bardslby (1926), 37 
O. L, R. 393 ; (1926) V. L. R. 331 ; 
[1926] Argus L. R. 161. — AUS. 

o (p. 448) i. Election for Senate ,J 

— Hud: Commonwealth Electoral Aot, 
1918-1925, s. 128a (12), was a valla 
exeroise of the power conferred by 
sect. 9 of the Constitution upon the 
Commonwealth Parliament to make 
laws M prescribing the method of 
ohoostnf senators."— J udd v. MoKbon 
( 1926^88 a L. R. 380.— AUB. 

r (p. 448) i. .] — Customs Aot, 

1901, bring a valid exercise by the 
Commonwealth of the exclusive power 
to Impose, oolleot* Sc oontrol duties of 
Customs 6 b Excise conferred by 
Met*- «2 (Ii.), 86, Sc 99 of the Oon- 

on, applies to goods imported 

by the Government of a State as well 



r (p. 448) ii. .) — Special leave to 

appeal from a Judgment of the High 
Ct. of Anstn^ bolding that goods 
imported by the State Governments 
are liable to duties of customs under 
the laws of the Commonwealth was 
refused although the oase was within 
sect. 74 of Commonwealth of Australia 
Constitution Act. — A.-G. for New 
South Wales v. New South Wales, 
Collector of Customs for, [1909] 
A. O. 845, P. a— AUS. 

o (p. 448) 1. Prevention of industrial 
disputes — What is ** industrial dis- 
pute.'*] — The Parliament of the Com- 
monwealth baa power, tinder sect. 61 
(xxxv.) of the Constitution, to make 
laws binding on the States with respect 
to conciliation Sc arbn. for the preven- 
tion Sc settlement of industrial disputes 
extending beyond the limits of one 
State. A dispute between an organi- 
sation of employees Sc a Minister of 
the Crown for a State acting under a 
Statute of that State as an employer 
which, if It existed between the organi- 
sation 6c a private employer, would be 
an industrial dispute within seot. 51 
(xxxv.), is suoh an Industrial dispute. 
— Amalgamated Society of Engi- 
neers v. Adelaide S.S. Co. (1920), 
28 O. L. R. 129.— AUB. 

e (p. 448) 11. .1 — Held : the 

educational activities of the States 


oarried on 
statutes 6c 


under the appropriate 
statutory regulations ot 


eaoh State relating to eduoatlon did 
not constitute an T * industry ” within 
sect. 4 of Commonwealth Conciliation 
Sc Arbn. Act, 1904-1928 ; the occupa- 
tion of the teachers so employed was 
not an •• industrial ” occupation, 6c 
the dispute whioh existed between the 
States Sc the teachers employed by 
them was therefore not an "indus- 
trial dispute " within seot. 51 (xxxv.) 
of the Constitution. — Federated 
State School Teachers Assoon. of 
Australia v. Victoria (1929), 41 
O. L. R. 569.— AUS. 


o (p. 448) lit. .h-Hcld: 

the words in the Constitution, sect. 57 
(xxxv.) “ extending beyond the limits 
of any one State ” as applied to a dis- 
pute mean that the dispute is one 
u existing in two or more States " or. 
In other words. " covering Australian 
territory comprised within two or more 
States." To constitute an industrial 
dispute there must be disagreement 
between people or groups of people 
who stand in some industrial relation 
upon some matter whioh affects or 
arises out of the relationship. Suoh a 
disagreement may cause a strike, a 
look-out 6b disturbance Sc dislocation 
of industry, but these are the con- 
sequences of the industrial dispute 6E 
not the industrial dispute itself, whioh 
lies in the disagreement. Upon this 
conception of an Industrial dispute. It 
cannot extend beyond the limits of 
any one State unless In eaoh of two 
or more States, at one time, the dis- 
agreement exists between people or 
groups who stand in some industrial 
relation. — Caledonian Collieries, 
Ltd. v. Australasian Coal Sc Shale 
Employees’ Federation (1930), 42 
C. L. R. 527.— AUS* 


Conciliation 6B Arbn. Aot, 1904-1916, 
upon the Commonwealth Ct. of Con- 
ciliation 6c Arbn. to enforoe awards 
made by it is part of '* the jndioial 
power of the Commonwealth " within 
seot. 71 of the Constitution, Sc oan 
only be vested in the ota. mentioned 
In that sect. — Waterside Workers 
Federation v. Alexander (1918), 26 
C» L. R* 434.— AUS. 

• (P. 448) v. Conciliation Cam - 

mittees.Y—Held: a law whioh estab- 
lished a body of persons to settle a 
dispute by issuing a decree arrived at 
by discussion amongst thems e lv e s 
without any hearing e? determination 


wealth 


4B Arbn. Aot, 



VoL XVIL— Dependencies. 


1904—1930, by sect. 34 (8-13), pur- 
ported to do, .was not a law with 
respect to conciliation 3c arbn. for the 
prevention 3c settlement of Industrial 
disputes, 3c was not authorised by 
Beet. 51 (xxxv*) of the Constitution, 
3c therefore such sub-seats, were 
invalid. — Australian Railways 
Union v. Victorian Rys. Combs. 
(1930), 44 O. L. R. 319.— AUS. 


o (p. 448) vf. Inconsistency be- 

tween State db Commonwealth legisla- 
tion.] — The same conduct by the same 
persons was punishable differently 
under Commonwealth Conciliation 3c 
Arbn. Act. 1904-1938 ; 3c the New 
South Wales Masters 3c Servants Act, 
1902 : — Held : the State Act was 
invalid, pro tanto , by virtue of sect. 109 
of the Constitution. — Ex p. McLean 
(1930), 43 O. L. R. 472.— AUS. 


o (p. 448) vii. Prohibition by 

High Court.] — Original jurisdiction has 
been conferred by sect. 75 (v.) of the 
Constitution, by the phrase “ officer 
of the Commonwealth/ 1 upon the High 
Ct. to issue prohibition to the Presi- 
dent of the Commonwealth Ct. of Con- 
ciliation 3c Arbn., 3c seot. 31 (1) of 
Commonwealth Conciliation & Arbn. 
Act, 1904-1911, so far as it purports 
to take away from the High Ot. the 
power to issue prohibition in respect 
of an award or order of the Common- 
wealth Ct. of Conciliation 3c Arbn., 
is invalid. — Tramways Cask (No. 1) 
U913), 18 O. L. R. 54.— AUS. 


o (p. 448) vlil. Extent of powers.] 

— The provisions of the Commonwealth 
Conciliation 3C Arbn. Act, 1904-1910, 
which purport to authorise the Com- 
monwealth Ot. of Conciliation 3c Arbn. 
to declare a oommon rule in any par- 
ticular industry. Sc direct that the 
oommon rule so declared shall be bind- 
ing upon the persons engaged in that 
industry, are ultra vires. — Australian 
Boot trade Employees Federation 
v. Whybrow & Oo. (1910), 11 O. L. R. 
311.— AUS. 


e (p. 448) lx, .] — An award 

made by the Federal Arbitration Ct. 
purported to bind named employers, 
including appet. co„ in respect of each 
Sc every person employed by them in 
the clothing Sc allied trades Sc indus- 
tries. whether members of the union 
making t he claim or not, 3c t he union 
Sc the members thereof. Appet. had 
never employed any member of the 
union or of any organisation or union 
of employees in the clothing or allied 
trades or industries : — Held : in so far 
as the award of the Arbitration Ct. 
purported to bind appet. in respect 
of every person employed by it, 
whether a member of the union or not, 
it was ultra vires. — Amalgamated 
Clothing Sc Allied Trades Union 
of Aubtralia v. Arnall 3c Sons 
(1929), 43 C. L. R. 29.— AUS. 

st. Removal of proceedings to High 
Court. }— J udiciary Act, 1903-1920, 
s. 40, is a valid exercise of the powers 
conferred by sects. 78 3c 77 of the 
Constitution. — Re Yates, Exp. Walsh, 
Re Yates, Ex p. Johnson (1925), 37 
C. L. R. 36 ; (1926] Argus L. R. 46.— 


sv. .] — Judiciary Act, 1908- 

1920, s. 40 a, is a valid exercise of the 
power conferred by sects. 77 (tl) Sc 51 
(xxxir) of the Constitution .—Pirbib 
v. McFablank (1926), 36 0. L. R. 170. 
— AUS. 


•w. Trading by Commonwealth — 
Through agents — War Precautions 
(Wool) Regulations.]— During the war 
3c after the making ot the above regu- 
lations, the Executive Govt, ot the 
Commonwealth entered into agree- 
ments with a oo., engaged In the manu- 
facture 3c sale of wool tops. Each ot 


these agreements was elthe&an agree- 
ment to give consent to a Rale of wool 
tops by the co. In return for a share 


of the profits, called by the parties a 
"licence fee,** or an agreementtbat the 
o nsinra a ot manufi 


at that the 
wool tops 


should be carried on by tho co. as agent 
In consideration of an annual sum from 
the Commonwealth, or a combination 
of both these agreements : — Held : 
apart from any authority conferred by 
an Aot of Parliament of the Common- 
wealth or by regulations thereunder, 
the Exeoutive Govt* had no power to 
make or ratify any of the agreements. 
— Commonwealth 3c Central Wool 
Committee v. Colonial Combing, 
Spinning 3c Weaving Co., Ltd. (1922), 
31 C. L. R. 421.— AUS. 

•y. Power to confer judicial powers.] 
— The powers which Income Tax 
Assessment Aot, 1922-1923. by ss. 44, 
50 3c 51, purports to confer upon a 
Board of Appeal created under the 
Act are part of the judicial power of 
the Commonwealth, which under sect. 
71 of the Constitution can only be 
vested in the High Ct. or a federal ot.. 
Sc a Board of Appeal not being such a 
ot., the conferring of those powers Is 
ultra vires the Commonwealth Parlia- 
ment. — British Imperial Oil Co., 
Ltd. v. Federal Comb, of Taxation 
(1925), 35 C. L. R. 422 ; 31 Argus L. R. 
129.— AUS. 

sz. Power to give appellate jurisdic- 
tion to High Court — Appeal from non- 

g deral court.] — The Commonwealth 
arliament may confer upon the High 
Ct. jurisdiction to entertain an appeal 
from a ot. established by the Parlia- 
ment in a territory, notwithstanding 
that the ot. so established is not a 
federal ot. within sect. 71 of the Con- 
stitution ; 3c jurisdiction to entertain 
an appeal from the Supreme Ct. of the 
Northern Territory is lawfully con- 
ferred upon the High Ct. by Supreme 
Ct. Ordinance, 1911-1922, a. 21, 3c 
Northern Territory (Administration) 
Aot, 1910, ». 13. — Porter t>. R ..Ex p. 
Chin Man Yee (1926), 37 0. L. R. 433. 
—AUS. 

■a. Discovery — Against State.] — Judi- 
ciary Aot, 1903-1920, s. 64, in so far as 
it gives pltf., resident ot one State, In 
an action against another State, the 
right to obtain discovery of documents 
from, & to administer interrogatories 
to, defts.. Is within the legislative 
power of the Commonwealth Parlia- 
ment.— Griffin v. South Australia 
(State) (1924), 35 C. L. R. 200 ; 31 
Argus L. R. 81.— AUS. 

sb. Immigration.] — Immigration Act. 
1901-1925, a. 8aa, is a valla exercise of 
the power conferred by sect. 51 (xxvii) 
of the Constitution. — Re Yates, Ex p. 
Walsh, Re Yates, Ex p. Johnson 
(1925), 37 C. L. R. 36 ; U926] Argus 
L. R. 46.— AUS. 

so. .1 — Immigration Aot, 1901- 

1925,8.5 (8) (3a) (3b):— Held: valid.— 
Williamson v. Ah On (1927 ), 89 C. L. R. 
95 ; [1927] Argus L. R. 13.— AUS. 

sd. Power to grant financial aid to 
States.] — Held: Federal Aid Roads 
Acts, 1926, was a valid exercise of the 
power conferred upon the Common- 
wealth Parliament oy seot. 96 of the 
Constitution, to grant financial assist- 
ance to any State on such terms 3c 
conditions as the Parliament might 
think fit. — State of Victoria v. 
Commonwealth (1926), 38 C. L. R. 
399.— AUS. 


se. Bankruptcy — State Acts not 
affected as to matters not dealt with in 
Commonwealth Ad— Or as to pending 
proceedings.)— Re Parsons (1928). 28 
S. R. N. 8. W. 575 ; 45 N. S. W. W. N. 
158.— AUS. 


sf. Interference with freedom of inter- 
Sta te JS&K Y AoS^lSSfr- 

thereunder provide for a system of 
collective marketing . — Heidi neither 
the Acts nor the Orders in Council axe 
In oonfilct with sect. 92 of the Common- 
wealth Constitution. — Munro (A. C.) 
Sc Sons Pty., Ltd. e. Sheehy, [1934] 
S. R. (Q.) 25L— AUfi. 


sb. Powers as to State Courts .1 — 


(1) Sect. 77 (in) of the Constitution 
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does not enable the Parliament to make 
a Commonwealth oifioer a functionary 
of a State Court 3c authorise him to aot 
on its behalf 3c administer part of its 
jurisdiction ; (2) although seot. 51 

(xxxix) of the Constitution confers 
power upon the Parliament to make 
laws with respect to matters which 
attend, or arise in, the execution of 
any power vested by the Constitution 
in the Federal Judicature, as distinct 
from matters Incidental to the subjects 
assigned to the Commonwealth, never- 
theless it does not authorise the recon- 
stitution of a State Court whioh is 
invested with Federal jurisdiction or 
of the organisation through which its 
powers 3c jurisdiction are oxercised, 
because sect. 77 (ill) contemplates the 
seleotion by the Parliament of an 
existing judicial organ which dopends 
alike for its structure 3c its being upon 
State law Sc the grant to it of powers 
of adjudication upon specified subjects 
of Federal jurisdiction. — Lx Mesurier 
v. Connor (1930), 42 O. L. R. 481.— 
AUS. 

•k. Bankruptcy.] — Held: sects. 12 
(5). 18 (1) (b), 23 3c 24 of Bkpoy. Aot. 
1924-1928, are ultra vires. — Lw 
Mesurier v. Connor (1930), 42 O. L. R. 
481.— AUS. 


si. Bankruptcy Act,, 1924-1933, ss. 
209 (fir), 217 (1) (a), (2), (3 y-lntra 
vires .] — It. v. Federal Court of 
Bankruptcy, Ex p. Lowknbtein 
(1938). 59 C. L. R. 550 ; 11 A. L. .1. 
521; 10 A. B. 0.115; 44 A. L. R. 173. 
—AUS. 


sm. Immigration — Extent of powers.] 
— The power of Parliament to make 
laws with respect to immigration 
enables it to impose upon the ship’s 
agent, who is authorised on its behalf 
to perform the duties imposed by laws 
in force in the port, an absolute 
liability to a penalty upon entry of an 
immigrant from the vessel. — Orient 
Steam Navigation Co., Ltd. v. 
Gleeson (1931), 44 O. L. R. 254 ; 
[1931) Argus L. R. 61 ; 4 A. L. J. 371. 


■n. Forfeiture of fishing boat — 
Whether Admiralty jurisdiction .] — 
Held : jurisdiction to condemn a 
fishing boat as forfeited was not in its 
nature Admiralty jurisdiction 3c there- 
fore it was not necessary to reserve 
Fisheries Act, 1925, for Royal assent 
in order validly to confer such juris- 
diction on a ct. of petty sessions. — • 
Challenger v. Rae (1931), 24 Tas. 
L. R. 53.— AUS. 


•p. Prohibition of State referendum 
on day of federal election.) — Sect. 14 of 
Commonwealth Electoral (War-time) 
Act, 1917, provides that “ On the day 
appointed as polling day for an election 
of the Senate or a general election of 
the House of Representatives, no 
referendum or vote of the electors of 
any State or part of a State shall be 
taken under the law of a State : — 
Held: seot. 14 Is a lawful exercise of 
the power conferred on the Parliament 
of the Commonwealth by sects. 10. 
51 (xxxvi.), (xxxix.) of the Constitu- 
tion. — R. v. Brisbane Licensing Co. 
(1923), 28 O. L. R. 23.— AUS. 


■r. Delegation of powers to make 
regulations under Transport Workers 
Act, 1928—1929 — Validity of regula- 
tions.}— Seot. 3 of Transport Workers 
Aot, 1928-1929, purports to oonfer a 
power upon the Governor-General of 
making regulations not inconsistent 
with that Act with respect to the 
employment of transport workers, 3c 
in particular for regulating the engage- 
ment, service Sc dlsoham of such 
workers, 3c the licensing of persons en- 
gaged ns transport workers 3c lor the 
protection of transport workers : — 
Held : (1) within the legislative power 
of the Commonwealth Parliament to 
oonfer such power; (2) regulations 
made in the exercise of suoh power, 
although they restricted the loading 
3c unloading of Inter-State 3c over- 
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184a. Power to compel British company to 

deduct Income tax from dividends on shares 
situate in England.] — Pltfs, ? a British co., 
held shares in deft. co., which was a British 
co., but which had its head office & board of 
directors in Australia, though it had a London 
committee for registering transfers of shares 
A issuing certificates. Deft. co. having 
declared a dividend, the Australian income 
tax authorities, acting under Australian 
Income Tax Acts, required deft. co. to deduct 
the Australian income tax from the dividend 
due to pltf. co. In an action claiming the 
amount so deducted : — Held : the debt 
created by the declaration of a dividend was 
situate in England, & the Commonwealth 
legislature had no power to impose taxation 
on pltf. co. in respect of such debt, & the 
action succeeded. — London & South Ameri- 
can Investment Trust, Ltd. v. British To- 
bacco Co. (Australia), Ltd., [1927] 1 Ch. 107; 


96 L. J. Ch. 58; 70 Sol. Jo. 1024; sub worn. 
Pass v. British Tobacco Co. (Australia), 
Ltd. (1926), 42 T. L. B. 771. 

166a. Commonwealth Acts — Presumption In favour 
of validity.] — Shell Co. of Australia, Ltd. 
v. Federal Comb, of Taxation, No. 205a, 
poet 

186b. Interference with freedom of Inter-State 
, trade.] — Sect. 92 of Commonwealth of Aus- 
tralia Constitution Act, 1900, which provides 
that trade, commence & intercourse among 
the States shall be “ absolutely free," binds 
the Parliament of the Commonwealth of 
Australia equally with the States. The 
language of the sect., which is quite general 
& is in terms not subject to any exception or 
limitation, affords no countenance for the 
contrary view : it is the declaration of a 
guaranteed right. By “ free ” is meant 
freedom as at the State frontier or barrier. 


boos vessels to members of a specified 
industrial union & to returned sailors 
Sc soldiers, 8t may have been made in 
pursuance of the industrial policy of 
the executive were, nevertheless, within 
the trQ.de Sc commerce power conferred 
by scot. 61 (i.) of the Constitution & 
did not exceed the power given by 
sect. 3 of the Transport Workers Act, 
Sc were therefore valid. — Victorian 
Stevedoring Sc General Contract- 
ing Pty., Ltd. v. Dignan (1931), 46 
C. L. R. fs. — AUS. 

st. .1 — Sect. 3 of Transport 

Workers Act, 1928-1929, operates to 
authorise a regulation made by the 
Governor-General requiring that in the 
employment, engagement or picking up 
of transport workers (being waterside 
workers) for oversea & inter-State 
vessels at the port to which Part III. 
of the Act applies, priority shall be 
given to those workers available for 
employment, engagement or picking up 
at those ports who are members of the 
Waterside Workers' Federation, 
to that extent at least, is a valid 
exercise of the powers of the Common- 
wealth Parliament. — Huddart Par- 
ker, Ltd. v. Commonwealth (1931), 
44 C. L. R. 492.— AUS. 

sv. Financial Agreements Enforce- 
ment Act , 1932.1— The provisions of 
Part 11. of Financial Agreements 
Enforcement Act, 1832. are a valid 
exercise of the legislative powers of 
tho Federal Parliament. — New South 
Wales, State op v . The Common- 
wealth (1932), 46 C. L. R. 165 ; 
11932] Argus L. R. 245 ; 5 A. L. J. 
433 ; 6 A. L. J. 38. — AU&. 

sw. .] — Soot. 16 of Financial 

Agreements Enforcement Act, 1932, is 
a valid exercise of the power conferred 
upon the Commonwealth by sect. 105a 
of the Constitution. In addition to 
ordinary revenue the State of New 
South Wales deposited with Its bankers 
moneys received by it under certain 
statutes Sc orders of ct. for specific 
purposes Sc to meet particular claims, 
such as, for example estates adminis- 
tered by the Mastor-in-Lunaoy, the 
Public Trustee Sc the Registrar of 
Probates respectively. Sc claims by 
suitors Sc litigants. The accounts were 
kept by the banks under various de- 
scriptive headings, moneys deposited 
being allocated to the relevant accounts 
upon the receipt, subsequent to pay- 
ment in, from the State of a 44 distribu- 
tion sheet ” & by an agreement be- 
tween the State Sc the banks the 
aooounts were treated as one aooount, 
withdrawals being permitted from any 
aooount, whether in debit or other- 
wise, provided the combined aooount 
was in credit, interest being allowed 
by each of the banks on any amount 
held by it in excess of 4100,000. The 


banks stated that they had not been 
Informed, Sc were unaware, that any 
of the moneys deposited by the State 
were 14 trust " monoys : — Held : such 
moneys wore not reoelved by the 
Crown in right of the State in a 
fiduciary capacity so as to remain 
specifically the property in equity of 
the suitors or others concerned, but 
went into the general resources of the 
State ; Sc accordingly the sums at 
credit of the bank aooount were attach- 
able under sect. 16 of the Financial 
Agreements Enforcement Act, 1932. 
—New South Wales, State op v. 
The Commonwealth (1932), 46 C. L. R. 
246 ; 6 A. L. J. 42.— AUS. 

sz. Whether constitutional valid- 

ity question for Privy Council.] — On 
an application to the High Ct. for a 
certificate under sect. 74 of the Con- 
stitution that questions of law as to 
the limits inter se of the constitutional 
powers of the Commonwealth & of the 
State of New South Wales involved 
In the case of New South Wales v. The 
Commonwealth (No. 1), were questions 
which ought to be determined by His 
Maiesty in Council : — Held : tho appli- 
cation must be refused. — New South 
Wales, State of v. The Common- 
wealth (1932), 46 C. L. R. 235 ; 6 
A. L. J. 41.— AUS. 

•b. Declaration that amount 

44 due <£ payable <fb unpaid " — No right 
of set-off by the State.] — In an applica- 
tion by the Commonwealth for a 
declaration, under sect. 6 (3) of the 
Financial Agreements Enforcement 
Aot, 1932, that an amount stated in a 
resolution passed by both Houses of 
the Commonwealth Parliament, or any 
part thereof, is “ due Sc payable Sc 
unpaid ” by a State to the Common- 
wealth the State is not permitted by 
the Act to claim a set-off. — Re New 
South Wales, State of, Ex p. A.-G. 
for The Commonwealth (1932), 47 
C. L. R. 58 ; 6 A. L. J. 44.— AUS. 

sd. Officer transferred to Common- 
wealth — Pension rights cannot be 
affected.] — By the operation of sect. 84 
of the Constitution the pension rights 
of an officer transferred from the 
service of a State to that of the 
Commonwealth cannot be affected by 
legislation of the Commonwealth or of 
tho State after the transfer. — Flint 
v . The Commonwealth, (1932) Argus 
L. R. 391 ; 6 A. L. J. 237.— AUS. 

st. Agreement between Commonwealth 
<fr State — Whether member of public may 
challenge.] — A member of the public 
as such has not a sufficient Interest to 
entitle him to maintain an action far 
a declaration of the invalidity of, or 
for an Injunction to restrain the 
Commonwealth from carrying out the 
agreement between the Common- 
wealth Sc the State of ‘ 
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known as the Sugar Agreement. — 
Anderson v. The Commonwealth, 
ri9S2] Argus L. R. 177 ; 6 A. L. J. 
434 ; 47 O. L. R. 60.— AUS. 


■k. Bankruptcy legislation .] — Since 
the relevant provisions of the Bills of 
Sale Aot, 1898 (N.S.W.), must be 
regarded as a Bkpcy. Aot within the 
meaning of sect. 6 (a) of the Common- 
wealth Bkpcy. Aot, Sc since its pro- 
visions are *not dealt with expressly 
or by neoessary implication in the 
latter Aot, Sc since the Commonwealth 
is now the recognised legislative autho- 
rity to deal with bkpoy. in the State 
of N.S.W., the reference to 44 bkpt. 
estate " in sect. 6 of the former Act 
must be treated as a reference to an 
estate which is bkpt. under the laws 
of bkpcy. for the time being in force 
in N.S.W. & now includes estates 
bkpt. under the provisions of the 
Commonwealth Bkpcy. Aot. — Rofe v. 
Grant (1932), 32 S. R. N. S. W. 354 ; 
4 A. B. C. 168.— AUS. 


so. Income tax.] — Soot. 20 (2) (b 
of the Income Tax Assessment Act, 
1922-1932, Is a valid exercise of the 
legislative power of the Common- 
wealth. — Colonial Gab Assocn., Ltd. 
v. Taxation Comr. (1934), 40 Argus 
L. R. 187 ; 2 A. T. D. 457 ; 8 A. L. J. 
69.— AUS. 


sp. Estate duty.] — Sect. 8 (4) (a) of 
Estate Duty Assessment Act, 1914- 
1928 (Cth.),ls intra vires the Common- 
wealth Parliament. — Trustees Ex 
ecutors Sc Agency Co., Ltd. v. 
Federal Comr. of Taxation (1934), 
49 C. L. R. 220.— AUS. 


•v. Validity of New Guinea Act .] — 
Held : the Commonwealth Parliament 
had power to pass Now Guinea Aot, 
1920-1926. — Jolley v. Mainka (1934), 
49 C. L. R. 242.— AUS. 


sx. Immigration.] — Sect. 3 (gh) of 
Immigration Aot, 1901-1930 is a law 
with respect to immigration. Sc is 
therefore within tho legislative power 
of the Commonwealth Parliament con- 
ferred by sect. 51 (XXVII.) of the 
Constitution. — R. v. Carter. Ex p. 
Risen (1936), 62 C. L. R. 221 ; 41 
Argus L. R. 125.— AUS. 


sd. Legislation relating to broadcast- 
ing.) — Sect. 51 (v) of the Constitution 
confers on the Commonwealth Parlia- 
ment power to legislate with respect 
to radio broadcasting. — E. v. Brislan, 
Ex p. Williams (1936), 54 C. L. R. 
262 ; 9 A. L. J. 348 ; 42 Argus L. B. 
45.— AUS. 

• 

■f. Sales Tax Assessment Act (No. 1), 
1930-1935, s. 50 ( 2 ) — Intra vires .) — 
Adams v. Okas. S. Watson Pty., 
Ltd. (1938), 60 C. L. R. 545 ; 44 
A. L. XL 365 ; 12 A. L. J. 187.— AUS. 
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the crucial point in inter-State trade, or 
freedom in respect of goods passing into or 
out of the State, & in every case it is a question 
of fact whether there is an interference with 
this freedom of passage. On that inter- 
pretation of “ free^’ in sect. 92, Dried Fruits 
Act, 1928-85, of the Commonwealth Parlia- 
ment & Dried Fruits (Inter-State Trade) 
Regulations, 1934, made pursuant thereto, 


which either prohibit inter-State trade en- 
tirely if there is no licence, or partially pro- 
hibit it if a licence is granted in accordance 
with the Act & Regulations, contravene 
sect. 92 of the Constitution & are invalid. — 
Jambs v. Commonwealth op Australia 
(No. 2), [1936] A. C. 578 ; [1936] 2 All E. R. 
1449 ; 105 L. J. P. C. 115 ; 155 L. T. 393 ; 
52 T. L. R. 696 ; 80 Sol. Jo. 688, P. C. 


PART IV. SECT. 8. SUB-SECT. 4.— 
B. (fc). 

r I. Power to impose customs <& 

excise duties.) — Held: Taxation (Motor 
Spirit Vendors) Act, 1925 (S. A.), was 
Invalid. — Commonwealth & Common* 
wealth Oil Refineries, Ltd. v. 
State of South Australia, Ltd. 
(1926), 38 C. L. R. 408, [1927] Argos 
L. R. 40.— AUS. 

r II. .] — Held: FInanoe 

(Newspapers Taxation) Aot, 1926 
(N. S. W.), & Finance (Taxation 
Management) Aot, 1926 (N. 8. W.), 
ss. 2, 3, 6, 6 & 7, were Invalid. — Fair- 
fax (John) & Son, Ltd. & Smith's 
Newspapers, Ltd. v. New South 
Wales State (1927), 39 O. L. R. 139; 
[1927] Argus L. It. 87.— AUS. 

r 111. Taxation of federal loans.) 

— Held : (1) the effect of sect. 7 (12) 
of Income Tax Acta, 1902-1920 (Qd.), is 
to make interest derived from Common- 
wealth stock or treasury bonds “ liable 
to income tax ” within meaning of 
Beet. 52 b of Commonwealth Inscribed 
Stock Aot, 1911-1918, & that the sub- 
sect. is to that extent invalid ; (2) an 
action lies by the A.-G. of the Common- 
wealth for a declaration that Beet. 7 
(12) of the Income Tax Acts, 1902- 
1920 (Qd.), is invalid pro tanto ; (3) 
sect. 62 b of the Commonwealth In- 
scribed Stock Act, 1911-1918, is valid 
imder the power conferred by sect. 61 
(iv.) of the Constitution to make laws 
with respect to “ borrowing money on 
the public credit of the Common- 
wealth.” — Commonwealth v. Queens- 
land (1920), 29 O. L. R. 1.— AUS. 

t 1. .] — James r. The State op 

South Australia (1927), 40 C. L. R. 1. 
—AUS. 

t 11. Prohibition of importation 

of Stock-Validity of Stock Act, , 1901 
(N. S. IF.).)— Sect. 154 of the Stock 
Act, 1901, does not violate the pro- 
vision In sect. 92 of the Constitution 
that trade, commerce & intercourse 
among the States shall be absolutely 
free.— Ex p. Nelson (No. 1) (1928), 
42 C. L. R. 209 ; [1929] Argus L. R. 
21.— AUS. 


t ill. Validity of Farm Produce 

Agents Act, 1926 (N. S. TV.).)— Held : 
the provisions of Farm Produce Agents 
Act, 1926 (N. S. W.), were not ob- 
noxious bo the provisions of sect. 92 
of the Constitution. — Roughley v. 
The State of New South Wales, 
Ex p. Beavis (1928), 42 C. L. R. 162 ; 
1929 A. L. R, 1.— AUS. 

tlv. Profiteering Prevention Act, 

1920 (Qd.).] — The Profiteering Preven- 
tion Act of 1920 (Qd.) provides, by 
sect. 12 (1), that It shall be unlawful 
for any trader whether as principal 
or agent to sell or agree to sell or offer 
for Bale any commodity at a price 
higher than a price declared in the 
Queensland Government Gazette : &, 
by sect. 3, defines “ trader ” as in- 
cluding ” the agent** of any person 
carrying on the business of selling any 
commodities. Pltf., a Sydney oo., had 
its travellers in Queensland, & they 
sold oaliooes, etc., at a price higher 
than the declared price for delivery 
in Queensland : — Held .* so far as 
regards the sales by the travellers of 
goods stipulated to come from Sydney 
the Queensland Aot was Invalid as 
being in conflict with sect. 92 of the 
Constitution. — M* Arthur CW. & A.), 


Ltd. v . Queensland (1920), 28 

C. L. R. 530, 556.— AUS. 

t v. Milk Act.}— Held: 

(1) neither the provisions of the Milk 
Act, 1931, generally, nor the provisions 
of sects. 23 (1), 26 (1). (3) & 28 (2) 

{ )articularlv, contain a scheme which 
nvolves the imposition of a duty of 
excise within sect. 90 of Common- 
wealth of Australia Constitution Act ; 
(2) the scheme of compulsory acquisi- 
tion of milk under sect. 26 of Milk Act, 
1931, does not oontravene the pro- 
visions of sect. 92 of Commonwealth 
of Australia Constitution Aot as to 
the freedom of inter-State trade. — 
Crothers v. Sheil (1934), 49 C. L. R. 
399.— AUS. 

t vl. Motor Car Act , sect. 4.J — 

Resp. laid an information against 
applt. under sect. 4 of Motor Car Aot, 
1928-1930 (Viet.), alleging that applt. 
was the drivor of a motor oar which 
was used on a public highway without 
being registered. Applt. was a carrier 
residing In New South Wales & was 
the owner of a motor truck registered 
in that State, but not registered in 
Victoria. At the time .in question 
applt. was using the truck for the pur- 

8 o se of carrying goods from a town in 
few South wales to Melbourne. 
There were no goods in tho truck 
which were being carried from any 
place in Victoria to any other place in 
Victoria, & applt. hod nover used the 
truok save for the purpose of carrying 
goods for hire from places in New 
South Wales toplaces in Victoria or 
from places in Victoria to places in 
Now South Wales : — Held : sect. 4 
of Motor Car Aot did not Infringe 
soot. 92 of tho Constitution, & applt. 
was rightly convicted. — W illard v. 
Rawson, [1933] Argus L. R. 209 : 7 
A. L. J. 57 ; 48 C. L. R. 316.— 
AUS. 

t vii. State Transport (Co- 

ordination) Act (N.S.W.y—Held : the 
provisions of the State Transport 
(Co-ordination) T Act do not contravene 
sect. 92 of the Constitution as inter- 
fering with the freedom of Inter-State 
trade, commerce, 8c intercourse. — R. 
v. Vizzard, Ex p. Hill (1934), 50 
C. L. R. 30 ; 40 Argus L. R. 16 ; 7 
A. L. J. 362.— AUS. 

tviii. Motor Spirit Vendors Act, 

1933 (Q.).J — Above Act contravenes 
Beet. 92 of tho Constitution. — V acuum 
Oil Co. Proprietary, Ltd. v. State 
of Queensland (1934), 51 C. L. R. 
108 ; 40 Argus L. R. 154 ; 8 A. L. J. 
29.— AUS. 

t lx. Dairy Produce Stabilisation 

Act.) — Held : Dairy Produco Stabilisa- 
tion Act of 1933 was not in conflict 
with sect. 92 of the Constitution if 
McArthur v. Queensland correctly 
stated tho law to be that the Common- 
wealth was not bound by sect. 92, so 
that the Dairy Produce Act (Otb.) was 
validly enacted.— Q ueensland Dairy 
Products Stabilisation Board v. 
Munro (A. C.) & Sons Pty., Ltd. 
(1937), Q. S. R. 347.— AUS. 

•g. Validity of Secret Commissions 
Prohibition Act, 1919. s. 3 .J— Held.* 
the provisions of the Secret Com- 
missions Prohibition Aot, 1919 
(N. S. W.), s. 8, were not invalid. — 
R. v. Gates, Ex p. Maling (1928), 41 
C. L. R- 519 ; 2 A. L. J. 330.— AUS. 

■h. Power to alter Federal award .) — 
When an award has been made by the 
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Commonwealth Ot. of Conciliation & 
Arbn. pursuant to Commonwealth 
Conciliation 8c Arbn. Act, 1904-1921, 
the Parliament of a State cannot alter 
the terms of the award, or oonfer or 
Impose on tho parties to it rights or 
obligations which are Inconsistent with 
suoh terms. — Clyde Engineering Co., 
Ltd. v. Cowburn, Metters, Ltd. & 
Lever Brothers, Ltd. v. Pickard 
(1926), 37 C. L. R. 466 ; [1926] Argus 
L. R. 214.— AUS. 

>k. Federal award inconsistent with 
State law.) — The Commonwealth Ct. 
of Conciliation & Arbn. has no juris- 
diction under sect. 51 (xxxv.) to make 
an award inconsistent with a State 
law. The determination of a Wages 
Board empowered by a State Statute 
to fix a minimum rate of wages may 
be suoh a law ; it depends upon the 
terms of tho Statute under which it is 
made. — Australian Boot Trade Em- 
ployees Federation v. Whybrow & 
Co. (1910), 10 C. L. R. 266.— AUS. 


>1. State Act repugnant to Common- 
wealth Act — Invalid.) — On an Informa- 
tion for an offence undor soot. 4 of 
Masters & Servants Act, 1902, N.S.W., 
deft, was convicted & fined for neglect- 
ing to fulfil the contract mado between 
tho Informant, his employer, & himself 
In pursuance of an award, modo by tho 
Commonwealth Ct. of Conciliation & 
Arbn., which bound both parties & 
required them to perform the contract. 
The vory same conduct by the same 
persons was therefore punishable, but 
somewhat differently, undor Common- 
wealth Conciliation 8c Arbn. Aot, 
1904-1928, & tho Now South Wales 
Masters & Servants Act, 1902 : — Held : 
tho State Act was Invalid, pro tanto, by 
virtue of soot. 109 of the Constitution. — 
Ex p. MoLean (1930), Argus L. R. 377 ; 
4 A. L. J. 103 ; 43 C. L. It. 472.— 
AUS. 


■p. Masters efr Servants Act, 1902, 
s. 4.1 — Held : sect. 4 of Masters 8c 
Servants Act, 1902, was inconsistent 
with tho provisions of Commonwealth 
Conciliation 8c Arbn. Acts, 1904-1928, 
& was, to the extent of such incon- 
sistency, invalid. — McKeohnie v. Ray 
(1931), 31 S. R. N. 8. W. 07; 48 
N. S. W. W. N. 12.— AUS. 


■r. Stamp duties — Receipts — For 
salary of federal officer.) — Tasmanian 
Act (2 Edw. 7, No. 30). which pre- 
scribes inter alia, that from Jan. 1, 
1903, there shall be leviod In respect 
of . . . every receipt where tho sum 
received amounts to £5 8c under £50 
... a stamp duty of 2d. must be 
construed so as not to apply to a 
receipt given by a federal officer in 
Tasmania for his salary, such receipt 
being required to be given by the 
Commonwealth law & practice regu- 
lating tho dept, to which the oflloer 
belongs. — D'Emden v. Pedder (1904), 
1 C. L. R. 91.— AUS. 


st. — Reconveyance — By Common- 
wealth.) — The Commonwealth os regis- 
tered proprietor of land which it had 
acquired under Lands Acquisition Act, 
1906, reoonveyed the land to the per- 
sons from whom it had been acquired : 
— Held : the Commonwealth was 
liable to pay stamp duty under Stamp 
Duties Act, 1898 (N.S.W.).— Com- 
monwealth v. New South Wales 
(1918), 25 C. L. R. 325.— AUS. 

sw. BiU for abolition of Legislative 
Council — Voting — Validity.) — Held: a 
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188a. Interference with freedom of inter-State 
trade.] — (I) Dried Fruits Act, 1924, e. 28, 
of South Australia, does not authorise the 
Minister of Agriculture to make orders for the 
Compulsory acquisition of dried fruite with 
the object of forcing the surplus of dried 
fruits oil idle Australian market, as that object 
involves directly, ft not merely incidentally, 
an interference with the freedom of inter- 
state trade contrary to sect. 92 of the 
Commonwealth Constitution, to which section 
the powers given by sect. 28 of the Dried 
Fruits Acts are expressly subject. 

(2) The decision of the High Cfc. of Australia 
as to the validity of the orders was not a 
decision as to the limits inter ee of the con- 
stitutional powers of the Commonwealth ft 
of any State or States within sect. 74 of the 
Commonwealth Constitution so as to render 
an appeal to the Privy Council incompetent 
in the absence of a certificate by the High 
Ct. ; that was so whether or not sect. 92 of 
the Constitution bound the Commonwealth 
as well as individual States. — Jambs v. 
Cowan, [1932] A. C. 642 ; 101 L. J. P. C. 
149 ; 147 L. 0?. 321 ; 48 T. L. R. 664, P. C. 

Annotation : — As to (1) Gonad. James t>. Commonwealth of 
Australia, [1936] 2 All E. R. 1440. 

191a. Reform of Legislative Council — Creation of 
electoral college — Validity.] — The legislature 
of New South Wales amruded the Con- 
stitution Act, 1902 (as already amended) by 
Act 2 of 1933, entitled the Constitution 
Amendment (Legislative Council) Act, 1932, 
& by Act No. 6 of 1933, entitled the Con- 
. stitution Further Amendment (Legislative 
Council Elections) Act, 1932. Act No. 2 of 
1933 provided that the members of the 
Legislative Council, instead of being 
nominated by the Governor for life, should 
be elected for a period of twelve years by the 


members of the Legislative Council A the 
Legislative Assembly, voting at sittings of 
the respective houses by secret ballot ; also, 
that there should be omitted from the Act 
of 1902, s. 16, which provided for the 
Governor being authorised by the Crown to 
summon the members by an instrument 
under the Great Seal. The Act of 1902 was 
further amended by inserting sect. 17a, 
which provided by sub-sect. (6) that the 
elections should be held & conducted “ as 
may be provided by law,*’ & by adding to 
sect. 7a a sub-sect. (7), which provided that 
where that phrase was used in the Act the 
law might be made as if sect. 7a (requiring a 
referendum) was not in force. The Bill for 
Act 2 of 1933 had been approved upon a 
referendum. Act 6 of 1938 provided for the 
conduct of elections held under Act 2 of 
1933. The Bill, which had been passed by both 
houses when Act 2 of 1933 came into force, 
was not submitted to a referendum : — Held : 
(1) objections raised by applt. to the validity 
of the Acts were not sustainable as to Act 2 
.* of 1933 ; (2) it was competent to the legis- 
• lature to make the Legislative Council 
elective, & to provide a special electoral 
body ; the members of the two houses when 
voting were not exercising the functions of 
members of their respective house ; (3) the 
Bill had been duly submitted to the electors 
upon the referendum although no copy of it 
had been put before each elector, ft although 
the electoral comr. had not inserted in the 
notification of the receipt of the writ a copy 
of the Bill, nor any statement annexed to the 
writ ; (4) the deletion of sect. 10 of the Act 
of 1902 did not impinge upon any preroga- 
tive, right, or duty of the Crown to summon 
the elected members ; as to Act 6 of 1933 
(6), having regard to the provisions of Act 2 


Bill for abolishing' the Legislative 
Council was submitted to the electors 
within the meaning of sect. 7a of 
Constitution Act, 1902, if a vote of the 
whole of the ©lectors upon the Bill was 
taken by the Electoral Commissioner 
on a day fixed by the Legislature not 
earlier than two months after the 
passing of the Bill through both 
Houses ; further, the Bill was approved 
in aocord&noe with sect. 7 a if a majority 
of the electors voting on that day 
signified their approval of the BUI. — 
Peddinoton v. A.-G. (1933), 33 S. R. 
N. B. W. 317 ; 50 N. 8. W. W. N. 108.— 
AUS. 

sx. Companies ( Death Duties) Act , 
1901, «. 10.}— Sect. 10 of Cos. (Death 
Duties) Act, 1901, as amended by the 
Stamp Duties (Amendment) Aot, 1931, 
is valid & Its provisions are within the 
powers of the legislature of New South 
Wales. — A.-G. v. Australian Agri- 
cultural Co. (1934), 61 N. 8. W. W. N. 
197.— AUS. 

so. Income tax .) — Income Tax Act, 
1924 (Quo.) After making provision 
that the taxable income of a foreign 
oo. shaU be the amount of the profits 
made by the oo. in Queensland, further 
provides by the second paragraph of 
sect. 14 (4) (iv) that " If suon profits 
cannot. In the opinion of the Comr. be 
otherwise satisfactorily determined, the 
taxable income of the oo. may be 
assessed by the Comr. at a sum which 
bears the same proportion to the total 
profits made by the co. as the sales 
made In Queensland bear to the total 
sales made by the oo., or. If there are no 
sales. In the same proportion as the 
total revenue derived from Queensland 


bears to the total revenue derived by 
the co.” : — Held : the second para, 
of sect. 14 (4) (iv.) did not constitute 
an interference with trade & com- 
merce among the States of the Com- 
monwealth & did not infringe the pro- 
visions of sect. 92 of the Constitution. — 
Australian Scale Co., Ltd. r. Comr. 
of Taxes (1935), 63 O. L. R. 534 ; 41 
Argus L. R. 353 : 3 A. T. D. 171 ; 9 
A. L. J. 30 ; [1935] Q. S. R. 159.— 
AUS. 

sf. BW not reserved — Emergency .] — 
A petitioner, being the recipient of a 
superannuation allowance from the 
Crown which had been reduced by the 
Financial Emergency Acts, 1931, ft 
succeeding years, claimed that such 
Acts had not been validly assented to 
as the Bills should have been reserved 
tor the signification of His Majesty’s 
pleasure, ft that consequently the 
deductions from his pension were im- 
properly made. Each BUI in question 
baa been assented to by His Excellency 
the Lieutenant-Governor, after he had 
declared himself to be satisfied that an 
urgent neoearity existed requiring that 
such Bill be brought into Immediate 
operation, ft that the BUI was not 
repugnant to the law of England, or 
inconsistent with treaty obligations : — 
Held ? under the Australian States 
Constitution Act, 1907 (Imperial), the 
Bills were not required to be r e s er v ed, 
ft bad been properly assented to by 
the Lieutenant-Governor. — B urt e. 
The Crown, [1935] W. A. L. R. 03. — 
AUS. 
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creditor a disposition by the bkpt. 
which, otherwise, would form part of 
his estate, what it in substance does 
is to nullify, in the event of bkpey., a 
transaction which depends for its 
efficacy entirely upon State law. The 
State legislation, in other words, with- 
draws from the transaction the support 
of the law lying within the State legis- 
lative power contingently upon an 
adjudication of bkpey. By doing so, 
it makes way for the vesting provision 
of the Federal law to operate upon 
property • which, otherwise, would 
have been alienated by the bkpt. It 
thus swells the assets which it is the 
policy of the bkpey. law to make 
available for debts. There is nothing 
in such an enactment prima facie 
repugnant to a general law of bkpoy. — 
Price v. Parsons (1930), 54 C. L. R. 
332 ; 8 A. B. O. 252 ; 42 Axgus L. R. 
115; 9 A. L. J. 421.— AUS. 

sm. Gift Duty Act, 1926 (Q.).l — 
Domidl in a territory constitutes a 
sufficient connection with that terri- 
tory to enable Its legislature to impose 
a tax on personal property situated 
outside the territory of persons so 
domiciled. Consequently sect. S of the 
Gift Duty Aot of 1926 (Q.) is a valid 
exercise of the powers of the Queens- 
land Parliament. — S tamps Ggjc> (Gl) 
v. Oounsell (1937), 57 C. L. R/ 348 ; 
43 Argus L. R. 420 ; 11 A. L. J. 239.— 
AUS. 

sp. Dried Fruits AH, 1928 (Viet.), 
s* 18 .} — Held : this sect, was not ultra 
vires as Imposing a duty of excise 
contrary to sect. 90 of toe Constitu- 
tion.^ H artley v. Walsh (1937). 67 
O.L.R.372; 43 Argus L. R. 480 ; 11 
A. L. J. 147.— AUS. 
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of 1933* it was not required to be submitted 
to a referendum* although it had been passed 
by both houses before Act 2 of 1932 came 
into force. — Doyle v. A.-G. for New 
South Wales, [1934] A. C. 511 ; 103 L. J. 
P. C. 121 ; 151 L. T. 381 ; 50 T. L. R. 552, 
P. O. 

191b. Referendum — What amounts to.] — 

Doyle v. A.-G. for New South Wales, 
No. 191a* ante . 

191c. Machinery Act — Intra vires.] — Doyle 

v. A.-G. for New South Wales, No. 191a, 
ante . 

192a. Bill relating to abolition of Legislative 
Council — Condition precedent to presentation.] 
— The Constitution Act, 1902, enacted by 
the legislature of New South Wales, was 
amended in 1929 by adding sect. 7a, which 
provided that no Bill for abolishing the 
Legislative Council should be presented to the 
Governor for His Majesty's assent until it had 
been approved by a majority of the electors 
voting upon a submission to them made in 
accordance with the section ; & that the 

same provision was to apply to a Bill to repeal 
the section. In 1930 both houses of the 


legislature passed two Bills, one to repeal 
sect. 7a & the other to abolish the Legislative 
Council. By Colonial Laws Validity Act, 
1805 (c. 63), s. 5, the legislature of (he State 
had full power to make laws respecting the 
constitution, powers & prodecure of the 
legislature, provided that the laws should 
have been passed in such “ manner and form ” 
as might from time to time be required by any 
Act of Parliament, letters patent, Order in 
Council, or colonial law in force in the 
colony : — Held : the whole of sect. 7a of the 
Constitution Act, 1902, was within the com- 
petence of the legislature of the State under 
Colonial Laws validity Act, 1866 (c. 63), 
s. 6 ; the provision that Bills of the nature 
stated must be approved by the electors 
before being presented was a provision as to 
“ manner & form ” within the proviso ; & 
accordingly the Bills could not lawfully be 
presented unless & until they had been 
approved by a majority of the electors 
voting. — A.-G. for New South Wales v. 
Trethowan, [1932] A. C. 526 ; 101 L. J. 
P. C. 158 ; 147 L. T. 265 ; 48 T. L. R. 514 ; 
76 Sol. Jo. 611, P. C. 

Annotation : — Reid. Doyle v. A.-G. for New South Wales, 
[1934] A. C. 611. 
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«J. Samoa Act , 1921— Fata*.]— 

Tagaloa t>. Inspector op Police, 
Fuataga v. Inspector op Police, 
[19271 N. Z. L. R. 883.— N. Z. 

en. Divorce & Matrimonial Causes 
Amendment Act , 1930. 8 . 3 — Intra 
vires.] — Subject to the limitations im- 
posed by the Legislature t>f Great 
Britain, the New Zealand Legislature 
enjoys complete independence & may 
legislate as it pleases; & Divorce Sc 
Matrimonial Causes Amendment Act, 
1930, s. 3, being for the peace, order, 
& good government of the country, Sc 
not being repugnant to any statute 
law relating to New Zealand by the 
Imperial Legislature, or ambiguous so 
as to permit the rules of international 
law to prevail, is intra vires the New 
Zealand Legislature. A wife petition- 
ing under that statute for a divorce 
from her husband, who was never 
resident or domiciled in New Zealand : 
— Held: entitled to a decree nisi . — 
Worth v. Worth, [1931] N. Z. L. R. 
1109.— N.Z. 

■p. Power to legislate for mandated 
territory of Western Samoa.] — Held: 
New Zealand had been constituted the 
mandatory Power of Western Samoa, 
& the Samoa Act, 1921, was a valid exer- 
cise of jurisdiction effectively conferred 
on the legislature of New Zealand by 
Order In Council of His Majesty the 
King, made In pursuance of the 
Foreign Jurisdiction Act. 1890, not- 
withstanding the limits of jurisdiction 
prescribed by the New Zealand Con- 
stitution Act, 1922. — Tagaloa v. In- 
spector of Police, Fuataga v. In- 
spector of Police, [1927] N. Z. L. R. 
88S.—N.2L 

sr. Mandated territory — Samoa Act, 
1921, s. 46.1— Sect. 46 of Samoa Act. 
1921, is intra vires the New Zealand 
Legislature because by the mandate 
New Zealand has full & exclusive power 
of administration & legislation over 
Samoa, subject only to the terms of the 
mandate. Therefore, the Parliament 
of New Zealand may delegate all or 
any of its powers to the Governor- 
General In Council. — N elson r. Brais- 

vL Statutory compromise .] — Heidi 
sect. 14 of Native Purposes Act, 1936, 
although a com p romise imposed by 
I’atftament on. the interested parties. 


including the native owners, was the 
adjustment of difficulties arising ont 
of a cession by the natives themselves, 
& thoroforo contravened neither the 
Treaty of Waitangi, nor the New 
Zealand Constitution Act, 1852 ; sect. 
14 was intra vires. — Te Hkuileu 
Tukino v. Aotka District Maori 
Land Board, [1939] N. Z. L. R. 107. — 
N.Z. 
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h i. Distribution of divi- 

dends, ) — The tax imposed upon 
financial cos. by Transvaal Provincial 
Ordinance 8 of 1923, 8. 3, of one 
shilling for each pound of dividend 
distributed after a certain date, is a 
direct tax intra vires the. Provincial 
Council under South Africa Act, 
e. 85 (1 ). — Johannesburg Consoli- 
dated Investment 00., Ltd. v . 
Transvaal Provincial Administra- 
tion, [1925] App. D. 477.— S. AF. 

h ii. Receipt of premiums.] 

— The tax imposed by Tax Ordinance 
of 1923 (Transvaal) upon insurance 
cos., on premiums received, is a direct 
tax intra vires the Provincial Council 
under South Africa Act, s. 85 (1). — 
Inland Revenue Comb. v. Royal 
Exchange Assurance Oo„ [19251 App. 
D. 223.— S. AF. 


h ill. Control of trading licences.] 

— Held : Transvaal Provincial Ordi- 
nance 12 of 1926 was ultra vires the 
Provincial Ooundl. — Reloomal v. Re- 
ceiver of Revenue, [1927] App. D. 
401.— 8. AF. 

k i. Proclamation of local areas.] 

— Natal Provincial Ordinance 7 of 
1923, which confers on the Administra- 
tor power to proclaim local areas & 

g rovtdee for the election of committees 
> function therein, such committees 
being established with the sole objoct 
of carrying out Public Health Aot 36 
of 1919. St not of creating any form of 
local self-government, is ultra vires the 
Provisional Council under South Africa 
Act, s. 85 (6). — Isiptngo Health Com- 
mitter v. J AD WAT, [1926] App. D. 113. 
8. AF • i 

k 11. Municipal franchise .] — 

Ord. 19. 1924, s. 18 (1)7— Held : intra 
vires. — Abraham v. Durban Ourpn. 
(1926), 47 N. L. R. 866.-8. AF. 

k lit. — Ehorolmmt of burgesses.] — 
Held: Natal Ordinance 19 of 1924. 
s. 13 (1), wm intra vires the Provincial 
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Council. — Abraham v. Durban Oorpn., 
[1927] App. D. 444.— S. AF. 


k iv. Qualification of attorneys.] 

— The proviso to R. S. CL Ord. 32, 
r. 47, as originally framed in 1909 
provided that any person admitted as 
an attorney by vlrtno of qualifications 
acquired by him elsewhere than In 
South Africa should not be entitled to 
practise as an advooate until ho had 
served under articles in Natal for at 
least 18 months. In 1923 the words 
" Province of Natal,” were substituted 
for “ South Africa ” by a rule framed 
by Judge-President Sc Judges of Natal 
Provincial Division : — Held : the 
amending rule was not ultra vires as 
being repugnant to sect. 116 of South 
Africa Act. — Incorporated Law 
Society of Natal v. Van Aardt, 
[1930] N. L. R. 69 ; ajfd. t [1930] App. 
D. 385. — S. AF. 


sk. Rhodesia — Taxation of non-resi- 
dents carrying on Intsincss within 
territory.] — Under the power conferred 
upon the legislature of Southern 
Rhodesia by the Order in Council of 
1898, s. 35, it is intra vires for that 
legislature to levy a tax upon income 
accruing to a non-resident from a 
source not within the territory, where 
such non-roeident carrios on business 
within the territory. — Rhodesia Ryr. 
v. Comr. of Taxes, [1925J App. I). 
438. — S. AF. 


■1. Transkeian Territories — Im- 
migration of Asiatics.] — Held : Pro- 
clamation 264 of 1904 was ultra vires . — 
R. v. Barmania, [1027] App. D. 537. — 


*m. Qualifications of voters — Powers 
of Union Parliarnent.y—The powers of 
the Union Parliament to prescribe the 
qualifications of votere are derived 
from sect. 35 of the South Africa Act 
Sc are strictly limited by the provisions 
of that sect. By that soot, the Union 
Parliament, as usually constituted, 1 b 
vested with plenary powers of making 
laws dealing with that subject-matter 
except in the cases mentioned In the 
two sub-sects. These exceptions only 
arise where the new law would have 
the effect of disqualifying a person on 
the ground of race or colour only. — 

R. v. Ndobb, [1930] App. D. 484. — 

S. AF. 

•p. Status of Provincial Councils .} — 
The status of Provincial Councils under 
the South Africa Act is analogous to 




Cam 197 — 205a. English and Empire Digest Supplement, 


197. Add* Annotations .* — Refd. Croft v. Dunphy 
(1932), 48 T. L. K. 652 ; James v. Common- 
wealth of Australia, [1986] 2 All E. R. 1449. 

199. Add. Annotation : — Retd* Bhagchand Dag- 
dusa Gujrathi v. Secretary of State for India 
in Council (1927), 43 T. L. B. 617. 

200a. Appointment — What constitutes.] — A.-G. 
FOB Ontario V. A.-G. Fob Canada, No. 181a, 
ante . 

200b. Rights of existing Judge — On constitu- 

tion of new court.] — Judicature Act, 1919, of 
Alberta, s. 6, requires for its working the 
appointment of two Chief Justices, one of the 
Appellate Div., & the other of the. Trial Div., 
of the Supreme Ct., & the fact that before 
the passing of the Act the Chief Justice was 
Chief Justice of the Supreme Ct. did not 
necessarily entitle him to be, or to be 
appointed, Chief Justice of the Appellate 


Div., & his non-appointment to that office 
did not constitute an infringement of any 
legal right to which he was entitled. — Scott 
v. A.-G. fob Canada (1923), 40 T. L. R. 6, 
P. 0. 

205a. Right to hold office for life — Members of 
Board of Review under Australian Income 
Tax Assessment Aots, 1922-25 — Common- 
wealth of Australia Constitution Act, 1900, 
ss. 71, 72.] — An Act of the Commonwealth 
Parliament should not be held to infringe the 
Constitution of Australia unless it is clear 
beyond reasonable doubt that it does so. 
In that view, the Board of Review created by 
sect. 41 of the Federal Income Tax Assess- 
ment Act, 1922-1925, to review the decisions 
of the Comr. of Taxation, & whose members 
are to hold office for seven years, is not a ct. 
exercising the judicial power of the Common- 


that of the Canadian Provincial Legis- 
latures. . . . Tho fact that under the 
South Africa Act Provincial statutes 
may he overriden by a Union statute 
does not make the Provincial Councils 
subordinate legislatures to the Union 
Parliament, within the scope of 
their authority their powers are as 
plenary as those of the Dominion 
Provincial legislatures. — Williams v. 
Johannesburg Municipality, [1915] 
T. P. D. 100.— S. AF. 

sr. Provincial legislation — Presump- 
tion of validity.} — Whore an Ordinance 
passed by a Provincial Council is not 
patently invalid ft its invalidity Is 
not in issue, the ot. will assume ft to 
be valid. — Johannesburg Munici- 
pality v. Maserowitz, [1914] T. P. D. 
439.— 8. AF. 

tt. Proof of .) — The statutory 

law of one Province is a matter of 
foot & not of law in the ots. situated 
in another Province, ft when material 
must be alleged ft proved as fact. 
Semble : the production of a copy of a 
statute of one Province would be suffi- 
cient proof thereof in the ots. Bituated 
in another Provinoe. — Ismail v. 
8 cradling, [1811] T. P. D. 428. — 
S. AF. 

sv. Extent of powers .] — The 

power of regulation of horse-racing ft 
betting conferred by Act of Parliament 
or a Provincial Council does not em- 
power the Council to prohibit betting 
in a partial but most substantial 
manner, e.g. by making betting other- 
wise than by a totalisator a criminal 
offence. — R. v . Williams, [19141 App. 
D. 460.— 8. AF. 

•w. .1— Sect. 114 of Ord. 9 

of 1912, which gives power to a magis- 
trate to state a case where a bye-law 
or regulation is In question, is ultra 
vires of the Transvaal Provincial 
Counoil as conferred by sect. 85 of 
South Africa Aot, 1909. — Germtrton 
Municipality v. Angehrn ft Piel, 
[1913] T. P. D. 135.— S. AF. 


ss. .1 — Sects. 88, 90, 91 of 

Ord. 9 (Transvaal) of 1912, so far as 
they relate to oyolo dealers, are ultra 
vires the Provincial Council of the 
Transvaal under sects. 85 (1), 89 of 
the South Africa Act, as that Aot 
confers no power on Provincial Councils 
to regulate trade. A power to con- 
trol local trade, oommeroe or industries 
is not a necessary or incidental funotlon 
of local government. — Maserowitz v. 
Johannesburg Town Council, [1914] 
W. L. D. 139.— S. AF. 


SD. . J 9UD -sects. 3s, 

35 of soot. 38 of Ord, 9 of 1912, em- 
power municipal oonnoils to make 
bye-laws for regulating, restricting, ft 
licensing the use of motor oars, within 
the municipality ft for Uoaxtong ft 
regulating private vehicles : — ffeld : 
(1) the sub-soots, were ultra vires the 


Provincial Council ; (2) the municipal 
council in making such bye-laws was 
entitled to charge a fee for suoh licence. 
— Williams v. Johannesburg Muni- 
cipality, [1915] T. P. D. 362.— S. AF. 

•d. .] — Hlld : the provi- 

sions of an Ordinance relating to the 
disqualification for the franchise of 
persons of non -European origin wore 
xntra vire, ft the fact that the effect 
was to discriminate between one race 
ft another did not affect its validity. 
— Abraham v. Durban Corpn., [1927] 
App. D. 444. — S. AF. 

sf. Mandated Territory of South- 
West Africa — Liability for Protectorate 
Loans.) — Assuming that prior to tho 
Treaty of Versailles the Protectorato 
of Gorman South-West Africa was a 
juristic entity separate from the 
German Reich ft that that entity was 
liable in respeot of Protectorate loans 
raised under the German Act of May 1 8, 
1908, the Mandated Territory of South- 
West Africa is not the same Juristic 
entity, ft is consequently not liable in 
respoot of such loans. — Vkrein Fuii 
Schutzgebietsanleihen E. V. v. 
Gonradie, N. O., 11937] A. D. 113.— 
8. AF. 
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•o. Crown grants .) — Crown Grants 
Act, XV. of 1895, which enacts that 
grants by the Crown of estates unknown 
to the law are not invalid, is not ultra 
vires the Indian legislature. — Secre- 
tary op State for India v. Raja 
Parthabarathy Appa Rao (1926), 
I. L. R. 49 Mad. 349.— IND. 

sp. Taxation.) — Held: Income Tax 
Aot, s. 67, was not ultra vires. — Dr. 
R. N. Sinqha t>. Secretary op State 
for India in Council (1827), I. L. R. 
5 Ran. 825.— IND. 


•q. Acts of local Legislatures — Extent 
of operation .) — The United Provinces 
Ct. of Wards, like the Acte of many 
other local Legislatures dealing with 
the local Ct. of Wards, has no effect 
beyond the jurisdiction of its own 
Legislature. Civil Procedure Codo 
(Aot V. of 1908) gives a local Aot 
local validity ft special procedure 
validity in its own sphere. No looal 
Legislature eon prescribe prooodure for 
any ct. beyond Its territorial Juris- 
diction, ft any Act passed by a looal 
Legislature for Its own ots. cannot be 
enforoed beyond those territories. — 
Chihattoo Lal Misser v. Naraindas 
Baunath Prasad (1928). I. L. R. 
56 Calc. 704.— IND. 


sr. Bengal Criminal Law Amendment 
Act, 1930 — Validity .) — The Bengal 
Criminal Law Amendment Act. 1930, 
does not contravene the Government 
of India Aot, 1915 (o. 61). — Jiten- 
dranath Ghosh v. Ghxep Secretary 
to Bengal Government, [1932] 
I. L. R. 60 Oalo. 364.— IND. 
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o i. Powers of judge conferred on 

master by Province — Ultra vires .) — 
Judges are to be appointed by the 
Governor-General in Council, under 
sect. 96 of the B. N. A., & a Provincial 
statute conferring upon a master the 
powers of a judge is therefore ultra 
vires . — Colonial Loan ft Investment 
Co. v. Grady (1915), 24 D. L. R. 176 ; 
8 Alta. L. R- 496. — CAN. 

o U. Who is ** judge ** — Not 

master.) — A master is not a judge so 
as to require appointment by the 
Governor-General in Council within 
soot. 96 of B. N. A. Act. — Polson Iron 
Works v. Munns (1915), 24 D. L. It. 
18.— CAN. 

o iii. Not judge of Surrogate 

Court.) — Judges of Surrogate Cts. are 
not within sect. 96 of B. N. A. Act, 
& may therefore be appointed by the 
Provincial Legislatures. — Rimmer v. 
Hannon (1921), 60 D. L. R. 037.— 
CAN. 

o iv. Whether presumed — Com- 

missioner with judicial powers .) — To 
appoint a oomr. under Mining Act 
(Ont.), s. 123, ft then invest him with 
powers exercisable by a superior ct., 
as that term is to be understood in 
B. N. A. Act, is to enable the provincial 
authority in effect to appoint a judge 
of a superior ct., which is beyond its 

S ower; ft it could not be presumed 
lat the Governor-General had driven 
the provincial appointee a patent 
designating him a judge of a superior 
ot. — He McLean Gold Mines, Ltd. v. 
A.-G., [1923] 1 D. L. R. 10 ; 54 O. L. R. 
573.— CAN. 


o v. .] — Colonial Loan & 

Investment Co. v. Grady (1915), 24 
D. L. R. 176 ; Poison Iron Works e. 
Munns (1915), 24 D. L. R. 18 ; Rim- 
mer v. Hannon (1921), 60 D. L. R. 
637.— CAN. 


o vl. Judges of Superior Court — 

Board of Public Utility Commissioners.) 
— The Board of Public Utility domra, 
established under Publio Utilities Act. 
1923, is not a ct. within sect. 96 ox 
B. N. A. Act. It is an administra- 
tive, not a judicial, body, even though 
it may have guatf-judiclal duties to 
perform. — Board op Public Utility 
Co mrs. e. Model Dairies, [19361 3 
W. W. R. 601^ [1937] 1 D. L. R. 95 : 
68 Can. O. C. 148 ; 6 F. L. J. (Can.) 
228.— GAN. 


st. Remuneration — Restrictions on.] 
—Held: Judges Aot, R. S. C. 1906, 
e. 34, has no application to the re- 
muneration of a judge whose appoint- 
ment to perform the duty or service 
was made before the enactment of that 
sect . — Re Judges Act, [1933] 2D.L.R. 
604; 52 O. L. R. 105.— OAN. 
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wealth within sect. 71 of the Constitution of 
Australia, but is an administrative tribunal. 
Although it became unnecessary so to decide, 
the Judicial Committee desired to make it 
quite clear that, as at present advised, they 
were not prepared to assent to the view that 
it was competent, either with or without 
legislation of the Federal Parliament, to 
appoint justices of the High Ct., or of the 
other cts. created under sect. 71 of the 
Constitution, with other than a life tenure of 
their office, subject to the power of removal 
contained in sect. 72. — Shell Co. op 
Australia, Ltd. v. Federal Come, of 
Taxation, [1931] A. 0. 275 ; 100 L. J. P. 0. 
56 ; 144 L. T. 421 ; 47 T. L. R. 115, P. C. 

Annotation : — Consd. Martineau (O.) Sc Sons, Ltd. v. Montreal 
(Oity), [1932] A. 0. 113. 

208. Add. Annotation: — Reid. Palmer v . Crone, 
[1927] 1 K. B. 804. 


216a. Exchequer Court — Revenue bonds.] — 
Sect. 30 (d) of Exchequer Ct. Act of Canada, 
which provides thatr that ct. shall have 
original jurisdiction “ in all other actions Sc 
suits of a civil nature ... in which the 
Crown is pltf. or petitioner,” should be read, 
in view of the preceding sub-sects., as con- 
fined to actions Sc suits in relation to some 
subject-matter in regard to which legislation 
is within the competence of the Dominion. 
So read the provision is intra vires under 
B. N. A. Act, 1867 (c. 3), s. 101, Sc gives 
the Exchequer Ct. jurisdiction in an action 
by the Crown upon a bond entered into 
pursuant to the Inland Revenue Act of 
Canada upon the withdrawal of goods from 
a bonded warehouse for the purpose of export. 
— Consolidated Distilleries, Ltd. v . R., 
[1933] A. O. 608 ; 102 L. J. P. C. 60 ; 149 
L. T. 318 ; 49 T. L. R. 608, P. 0. 
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•w. Canada — JDistrictcourt .] — Except 
as to matters for which particular 
statutory directions provide other- 
wise, a district ct. has jurisdiction 
over persons Sc property throughout 
the province & may entertain an action 
Irrespective of where within the pro- 
vince the cause of action arose, the 
property is situated, or dofts. reside. — 
Polar Aerated Water Works v. 
Winnikoff, [19211 3 W. W. R. 370; 
02 D. L. R. 403 ; 17 Alta. L. R. 160.— 
CAN. 

sx. .1 — When a district 

ct. action is not commenced in the ot. 
of that district in which deft, or one 
of defte., dwells or carries on business, 
the ct. has now no jurisdiction unless 
the action is one with respect to which 
the District Courts Act or some par- 
ticular statutory direction provides 
otherwise, or unless deft, by nis con- 
duct has submitted to the jurisdiction. 
— Kulyk v . Klein, [1929] 4 D. L. R. 
159 ; 2W.W.R. 334 ; 24 Alta. L. R. 
200.— CAN. 

■b. Exchequer Court.] — Ex- 

chequer Ct. Act, s. 22 (c), means that 
where the subjeot-matter of the action 
primarily, but not incidentally, con- 
cerns a patent of invention, trade- 
mark or copyright, the ct. may grant 
any appropriate remedy known to the 
common law or equity. — McCracken v. 
Watson, [1932] Ex. C. R. 83.— CAN. 


sc. .i — O rkamette Co. v. 

Famous Foods, Ltd., [19331 Ex. O. R. 
200.— CAN. 

tf. .] — Exchequer Ct. in 

a civil action has no jurisdiction to 
try the issue raised by pleading 
the Dominion Food & DrugB Act. — 
Creamette Co. v. Famous Foods, Ltd., 
[1933] Ex. O. R. 200.— CAN. 

•z. Prince Edward Island .] — The ct. 
of last resort in Prince Edward Island 
is the Supreme Ct. in that province. — 
Kelly v. Sullivan (1876), 1 S. C. R. 
1.— CAN. 

si. Northern Ireland — Power to 
make order against 44 neighbouring 
counties '* — Limited to counties in 
Northern Ireland .] — Under Grand Jury 
(Ireland) Act, 1836, s. 140, the 
expression 44 neighbouring counties ” 
must be taken to mean 44 neighbouring 
counties ** in Northern Ireland. The 
jurisdictions respectively set up by 
Govt, of Ireland Act, 1920, are mutually 
Independent Sc exclusive of each other 
within the respective areas. — Plumb Sc 
Orr «. Fermanagh County Council, 
[1923] 2 I. R. 54.— IR. 


sm. High Court of Australia — Pro- 
ceedings involving the interpretation dr 
application of Commonwealth of Aus- 
tralia Constitution Act , s. 92.] — The 
question of the validity of determina- 


tions made pursuant to the Dried 
Fruits Acts fixing the quantity of dried 
fruits which might be marketed within 
the Commonwealth raises an issue 
directly involving the interpretation 
Sc application of a. 92 of the Constitu- 
tion, & the question of the validity 
of acquisitions of dried fruits pursuant 
to those Acts, also, raises an issue 
directly involving the interpretation of 
the Constitution, Sc an action raising 
those questions is. therefore, within the 
original jurisdiction of the High Ct. 
conferred by Judiciary Act, 1903-1926, 
s. 30. — James v. The State of South 
Australia (1927), 40 C. L. R. 1. — 
AUS. 


■n. To make order refused by 

court of co-ordinate jurisdiction .] — 
Jones v. Jones Q928), 40 C. L. R. 
315; [1928] V. L. R. 112; [1928] 

Argus L. R. 45.— AUS. 

so. Proceedings between residents 

of different States — One plaintiff dr 
defendant resident in same State .] — 
Au action instituted In the High Ct. 
In which there is on each side of the 
record a resident of the same State who 
is a necessary party to the action is not 
a matter between residents of different 
States within the Constitution, s. 75, 
& the High Ct. has no jurisdiction to 
entertain it. — Watson 8c Godfrey v. 
Cameron (1928), 40 C. L. R. 440; 
[1928] Argus L. R. . 44.— AUS. 

sp. Actions between States — 

Relating to boundaries .] — The boundary 
between two States having been fixed 
by an Imperial Act of Parliament 
before federation : — Held : the High 
Ct. had jurisdiction by sect. 75 of the 
Constitution to entertain an action by 
one ot these States against the other 
seeking a declaration that certain land 
adjoining that boundary & in the de 
facto occupation of the other State 
formed part of the territory of the 
former State. — South Australia v. 
Victoria (1911), 12 C. L. R. 067 ; on 
appeal , [1914] A. C. 283^P. C.— AUS. 


■r. Tort — Action bg Common- 

wealth against State.] — Held : the High 
Ct. has jurisdiction to entertain an 
action for a tort brought by the 
Commonwealth against a State with- 
out the consent of that State. — 
Commonwealth v. New South Wales 
(1923), 32 C. L. R. 200.— AUS. 


riqht of apjDjfoZ from 


■t. No . „ , . 

Central Court of New Guinea .] — 
Sect. 103 b of Mining Ordinance, 1922- 
1926 (N.G.), a a Inserted by sect. 18 
of Mining Ordinance (No. 2), 1926, 
provides that on the hearing of an 
appeal from the Warden’s Ct. to the 
Central Ct. 44 the Central Ct. may 
make an order reversing or varying 
the decision of the Warden's Ct., or 
dismissing the appeal, Sc all such orders 
* ** be final « conclusive on the 
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parties " ; — Held : by the whole ct., 
as such orders are u final Sc conclu- 
sive.** leave to appeal therefrom to the 
High Ct. cannot be granted under 
sect. 24 of the Judiciary Ordinance, 
1921-1927 (N. G.). — Kdie Creek 

Pty. t>. Symes (1929), 43 C. L. R. 53. 
—AUS. 


sv. Principles applied .] — In an 

action for libel in the Supreme Ct. of 
New South Wales a verdlot had been 
given for deft, which, on appeal by 
pltf.. had as to one oount been set 
aside Sc a new trial ordered. Deft, 
applied to the Supreme Ct.. under 
rule 2 of the Order in Council of 
Apr. 2, 1909, for leave to appeal to 
the Privy Council, but leave was 
refused ; — Held : leave to appeal to 
the High Ct. from the order of the 
Supreme Ot. directing a new trial 
should be refused. — Smith’s Weekly 
Publishing Co. v. Myerson (1924), 
34 C. L. R. 141.— AUS. 

sw. .] — Special leave to 

appeal in eases Involving less than the 
appealable amount will not be granted 
by the High Ct. as of course, but the 
conditions laid down by the Privy 
Council will be considered. — Norton 
v. Taylor (1905), 2 O. L. R. 291.— 
AUS. 

•y. .] — The High Ct. has 

no jurisdiction to entertain au appli- 
cation by way of appeal for a new 
trial after a verdict of a Jury In an 
aotion in the Supreme Ct. of a State 
exercising federal jurisdiction. — Com- 
monwealth v. Brisbane Milling Co. 
(1916), 21 C. L. It. 659.— AUS. 

■z. .1 — The Jurisdiction 

conferred by Lands Clauses Consoli- 
dation Act, 1881 (S. A.), ss. 6-10, is 
conferred, not upon the Supreme Ct., 
but upon a judge of the Supreme Ot. 
as a persona desrignata with a right of 
appeal to the Full Ot. of the Supreme 
Ot. Sc therefore, a decision of a Judge 
exercising the jurisdiction so conferred 
is not a judgment of the Supreme Ct. 
within sect. 73 of the Constitution 
from which an appeal will lie as of 
right to the High Ct. — MacDonald v. 
South Australia Ry. Combs. (1911), 
12 0. L. R. 221.— AUS. 

sb. .]— Conviction quashed 

by Supreme Ct. Special leave to 
appeal granted. Sc motion to rescind 
special leave refused, notwithstanding 
tnat accused was no longer in custody. 
— A.-G. for New South Wales v. 
Jackson (1906), 3 C. L. R. 730. — 
AUS. 

•d. .]— The High Ct. has 

jurisdiction to entertain an appeal 
from the Supreme Ct. of a State in a 
case of habeas corpus . — A.-G, fob 
Commonwealth v. ah Shbuno (1906), 
4 a L. R. 949.— AUS. 
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228a. Appeal by local government against 

acquittal — Power to review facts.] — The 
Indian Code of Criminal Procedure, which 
provides (inter alia ) that an appeal by 
a local government through the public 
prosecutor lies from any order of acquittal 
passed by any ct. other than a High Ot., & 
that such an appeal (the trial not being by 
jury) will lie upon a matter of fact, contains 
no indication of any limitation or restriction 
on the High Ct. in the exercise of its powers 
as an appellate tribunal. The High Ct. has, 
under the Code, full power to review at large 
the evidence on which the order of acquittal 
was founded Sc to reach, if it think fit, the 
conclusion that on that evidence the order 
of acquittal should be reversed. — Sheo 
Swabup v. King-Emperor (1934), 51 T. L. R. 
10 ; 78 Sol. Jo. 800, P. C. 

228b. To Increase sentence.] — O hunbidya v. 

R. (1934), 78 Sol. Jo. 897. 

228c. Suit against sovereign prince.] — Pltf. claimed 
damages in regard to certain contracts under 
which he was to supply sleepers flbr applt. 
railway. His suit was filed against the 
Baroda State Railway through its manager 
Sc engineer-in-chief. Deft, pleaded that the 
suit was not filed against the proper party, as 
the railway was owned by H.M. The Gaekwar 
of 'Baroda, a sovereign prince, Sc was man- 
aged by his Govt. The trial j ldge recorded 
the admission by pltf. that the railway was 
neither a statutory railway nor a co. railway, 
but was owned Sc managed by the Gaekwar 
of Baroda, whom the pltf. liad declined to 
make a deft. He made a decree in pltf.’s 
favour as he held that the railway was a 
corpn. within the Civil Procedure Code, 1908, 
Sc could be sued in its own name through the 
head of the railway department. Pltf. 
died before appeal Sc the present resps. were 
his heirs Sc representatives. On appeal the 
High Ct. came to the same conclusion Sc 
held that deft, railway was a corpn. of which 
the Gaekwar was the owner, Sc the owner of 
the corpn. carried on business under an 
assumed name Sc the suit therefore could be 
instituted against that assumed name with- 
out infringing the provisions of sect. 86 of the 
Civil Procedure Code ; — Held : there was 
no evidence to support the finding that the 
railway was a legal entity or a corpn. though 
its owner was one person, the Gaekwar, Sc 
not several persons, Sc it was not capable of 
being sued as a corpn. Two notifications by 


the Gaekwar, No. 77 dated Apr. 16, 1922, Sc 
No. 92 dated June 17, 1922, afforded no 
evidence that the Gaekwar intended to make 
the railway administration a legal entity, or 
to establish it as a corpn. The suit was in 
fact, though not in form, a suit against the 
Gaekwar, Sc if the judgments of the ots. in 
India were allowed to stand they would 
have far-reaching results Sc might have the 
effect of nullifying the provisions of sects. 86 
Sc 87 of the Civil Procedure Code, 1908, 
allowing suits to be instituted against a 
sovereign prince, but only with the consent 
of the Governor-General, which had not been 
obtained. The provisions of those sections 
were statutory Sc imperative Sc could not be 
waived by the Gaekwar as suggested. The 
Gaekwar of Baroda was a ruling prince within 
the meaning of sects. 86 Sc 87 of the Indian 
Civil Procedure Code, 1908, Sc the suit was 
not maintainable in the cts. of British India 
as no certificate permitting the bringing of 
the suit had been obtained under sect. 86 (1) 
. of the Code Sc could not have been obtained 
as none of the conditions laid down in 
, sect. 86 (2) (a), ( b ) Sc (c) were applicable in 
this case. — Gaekwar Baroda State Rail- 
way v . Hafez Habib-Ul Haq (1938), 107 
L. J. P. 0. 46 ; 159 L. T. 294 ; 54 T. L. R. 
618 ; 82 Sol. Jo. 392, P. C. 

234a k Court of civil Judge of Secunderabad — 
Limitation of action.] — Applt. sued resps. in 
the ct. of the civil judge at Secunderabad to 
recover money lent to a deceased relative. 
Both the borrower Sc the alleged surety 
Sc their representatives were residents in 
Hyderabad, in which the civil judge’s ct. had 
no jurisdiction. If the suit had been brought 
in the Nizam’s ct. at Hyderabad, it would 
have been barred by Stat. limitations, but, 
in the Secunderabad ct. foreign residence 
could be claimed by way of exemption from 
limitation. Judgment of the Resident at 
Hyderabad dismissing the suit affirmed, no 
part of the cause of action having arisen 
within the local limits of the ct. of the civil 
judge at Secunderabad. — Rai Bahadur 
Bansiial Abirohand v . Ghulan Mahbub 
Khan (1925), 42 T. L. R. 5, P. O. 

K, Other Particular Courts . 

284b Bechuanaland Protectorate — Magistrates* 
Court — Limited to criminal matters.] — By a 
proclamation issued in 1891 pursuant to 
Foreign Jurisdiction Act, 1890 (c. 87), 
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82811. “ Suit for land.”)-* 

Hatimbhjj Hassanallt v. Bduljkh 
Dinshaw (1927), I. L. R. 51 Bom. 
516. — END. 

c l. — At Calcutta — To direct 
appellant to jF Hoy Council to provide 
funds to enable mis^or to be represented .) — 
The High Ot. la not entitled after the 
final admission of a Privy Council 
appeal to make an order directing applt. 
In the Privy Council o am to put the 
guardian of the minor reap, in fun da 
to have the oaae argued on behalf of the 
minor before the Judicial Committee. — 
But Bikram Kishobb Manikya v . Aut 
AHAMAD (1927), I. Lu R. 55 Calc. 758.— 
1ND. 

o 1L Alla h aba d. ) — The Inherent 

powers of the Supreme Ot. of Calcutta 
were not conferred on the Allahabad 
High Ct by the Indian High Courts 
Act, 1801. — Mahant Sbaxtanand am 


v . Mahant Babudbvanand Gib (1930), 
I. L. R. 52 All. 619.— IND. 

sp. Jurisdiction of Supreme Court of 
Bengal — Limitation to British subjects — 
Who are.] — Scot. 14 of 13 Geo. 3, o. 03, 
confines the iurladiotion of the Supreme 
Ot. beyond the limit* of Calcutta to 
British subjects. In the early statutes 
relating to India, the words “ British 
subject ” mean a subject of the Bing 
of British birth. — Be Phanindra- 
ohandra SBT (1930), I. L. R. 58 Calo. 
919.— IND. 

sr. Foreign courts — What indudedA 
— In the contemplation of the general 
law of British India there are only two 
kinds of ots. — British Indian Cts. & 
Foreign Cts. — & whatever is not a 
British Indian Ct. is a Foreign Ct. 
Therefore, quoad the ots. of British 
India, the ots. of foreign countries, 
British Colonies, A assigned tracts like 
Secunderabad stand upon an equal 
footing as Foreign Ota. — S bounbxr* 

70 


bad Official Rboeivkb v. Lakhh- 
mxnabjbyana (1930), L L. R. 54 Mad. 
727.— IND. 

sw. Civil courts in Burma — Ex- 
clusive Jurisdiction over civil rights .) — 
The Civil Ots. as constituted by law In 
Burma alone are vested witfl juris 
diction to determine disputes respecting 
civil rights as ots. of law, & will remain so 
vested unlessand until then jurisdiction 
is abrogated by a statutory enactment 
passed oy an authority duly constituted 
m that behalf. — U Pyxnnya Thiha v. 
V Ottama (1935), I. L. R. 13 Man. 048. 
—IND. 


IS. Death of Chief Justice — Effect of.) 
— When a Chief Justice dies the office 
does not die with him but still con- 
tinues. It only remains vacant until 
it is filled up. During the interval 
the constitution of the High Ot. 
remains unbroken Sc unchanged. — 
KjNG-KUPX*OB V. SOHBAl jfcOBBI 

(1938), I. L. R. 17 Pat 574.— IND. 
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Magistrates* Sc other eta. were established in 
the Bechnanaland Protectorate. By clause 8 
the jurisdiction of the cts. was not to extend 
to any matter in which natives only were 
concerned, unless exercise of the jurisdiction 
was necessary in the interests of peace, or for 
the prevention or punishment of acts of 
violence. By clause 0 where jurisdiction was 
exercised the decision was to follow the laws 
Sc customs of the natives concerned, unless 
those laws Sc customs were incompatible with 
peace, order, Sc good government. Three 
natives were parties to an armed Sc mur- 
derous attack upon their tribal chief. As 
punishment the chief, after consulting Sc 
with the approval of his native council, 
caused their houses to be burnt. The action 
of the chief was in accordance with the 
custom of the tribe in the case of an armed 
rebellion. Two of the natives were convicted 
by a Magistrate of attempted murder. Sc 
sentenced to imprisonment; the sentences 
were reduced, as the houses of the accused 
had been burnt. Subsequently the three 
natives brought civil suits m the Magistrates’ 
ct. against the chief for damages in respect 
of the house burning, Sc the chief counter- 
claimed : — Held : the ct. had no jurisdiction 
in the civil suits having regard to clause 8 of 
the proclamation, as the matter was one in 
which natives only were concerned, & there 
was no evidence of the probability of any 
further breach of the peace or acts of violence. 

Semble : the custom of house burning, 
above referred to, was incompatible with 
peace, order. Sc good government within the 
meaning of clause 9. — Khama v. Ratshosa, 
[1031] A. 0. 784; 100 L. J. P. 0. 229; 145 
il T. 657, P. 0. 

. Lagos — District Court — Jurisdiction of com- 
missioner — Validity of order of Chief Justice.] 
— Applt. was charged in the District Ct. of 
Lagos (a) with forging a Govt, tender, & 
(6) with fraudulently uttering the forged 
tender, contrary to sects. 467 Sc 468 of the 
Criminal Code Ordinance. He was tried 
summarily before a police magistrate, who on 
MAr. 20, 1933, found him guilty on both 
charges Sc sentenced him to nine months' 
imprisonment with hard labour in respect 
of the first charge Sc to six months' imprison- 
ment with hard labour in respect of the 
second charge, the sentences to run concur- 
rently. Sect. 46 of the Supreme Ct. 
Ordinance gave every comr. in criminal 
matters jurisdiction for summary trial where 
a person was charged with an offence punish- 
able by imprisonment not exceeding six 
months. Sc where any person was charged 
with an offence punishable upon summary 
conviction, Sc where any person was charged 
with an offence which, if proved, could be 
adequately punished with imprisonment for 
not more than six months. Sect. 46 gave 
power to the Chief Justice by special order to 
authorise an increased jurisdiction to be 
exercised by a comr., Sc to revoke such special 
order, but no such revocation should prejudice 
the issue of a new special order to the same 
commissio ner. By an order dated Peb. 24, 
1928, purporting to be made under sect. 46 
the Chief justice authorised all police magis- 
trates Sc comrs. to inflict punishment of 
imprisonment for a term not exceeding twelve 
months : — Held ; sect. 46 of the Supreme 
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Ct. Ordinance empowered the Chief Justice to 
make a special order, to be exercised by a 
comrs., but did not empower him to make a 
general order in the terms of the order of 
Feb. 24, 1928, increasing the criminal juris- 
diction of all police magistrates indis- 
criminately ; consequently the decision of the 
police magistrate to try the caso summarily 
under the discretion given to him by the third 
ara. of sect. 45, as purporting to be extended 
y the order of Feb. 24, 1928, Sc the sentence 
of nine months' imprisonment in respect of 
the first charge were xmjustifled.— A kerele 
(David Evaristo) v. R., [1934] A. 0. 523 ; 

103 L. J. P. 0. 91 ; 161 L. T. 530 ; 30 Cox, 
0. 0. 174, P. 0. 

234d. Gold Coast — Paramount Chief’s Tribunal — 
Appeal — Conditions precedent.] — Having re- 
gard to sect. 77 (2) of Native Administration 
Ordinance of the Gold Coast Colony, there is 
no jurisdiction to hear an appeal from a 
Paramount Chief's Tribunal unless before 
leave to appeal was granted the taxed costs 
of the hearing have been paid in money, or 
a sum sufficient to satisfy them has been 
deposited in ct. ; the Appellate ct. cannot 
waive compliance with the above statutory 
requirements. Appeal dismissed. — O hbnb 
Moore v. Akbssbh Tayhe, [1935] A. 0. 72 ; 

104 L. J. P. 0. 38 ; 152 L. T. 241, P. C. 

234e. Eastern Africa — Court of Appeal — Appeal 

• from — Conditions precedent. }— Braci a Ozeczo- 
wiczka v. Markus, [1935] W. N. 127 ; 80 
L. Jo. 77 ; 180 L. T. Jo. 113, P. C. 

234f. West Africa — Court of Appeal — Jurisdiction.] 
— Sect. 77 (1) of the Native Administration 
Ordinanco, 1927, which provides that a 
party desiring to appeal from a Paramount 
Chief’s Tribunal shall first obtain the leave 
of such Tribunal, & sect. 77 (2) which pre- 
scribes conditions to be fulfilled in connection 
with costs before leave to appeal will be 
granted, are both qualified by sect. 13 of the 
Native Administration Amendment Ordin- 
ance, 1935, which provides that : “ Sub- 

sect. (2) of sect. 77 of the Native Administra- 
tion Ordinance shall he amended by adding 
at the end thereof the following proviso 
Provided that notwithstanding anything in 
this sect, contained the West African Ct. of 
Appeal may in its discretion, for the purpose 
of doing substantial justice between the 
arties, hear Sc determine any appeal brought 
eforo it on such terms Sc conditions as it 
may deem just." 

Whether or not, therefore, the provisions 
of sect. 77 (1) of the Native Administration 
Ordinance, 1927, have been complied with 
by obtaining from the Paramount Chief's 
Tribunal leave to appeal to the Provincial 
Comr.’s Ct., the West African Ot. of Appeal, 
in the exercise of its discretion under the 
proviso, has jurisdiction to hear Sc deter- 
mine an appeal on its merits from a judgment 
of the Provincial Comr.’s Ct. on an appeal 
from the Native Tribunal. A refusal by 
the West African Ct. of Appeal to entertain 
an appeal from the Provincial Comr.'s Ct. 
on the ground that, since the granting of 
leave to appeal to the Provincial Comr.’s 
Ct. under sect. 77 (1) is discretionary in the 
Paramount Chief’s Tribunal, Sc might be 
refused there, an appeal should not he enter- 
tained from a decision of the Provincial 
Comr. where that step of applying to the 
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Native Tribunal has been omitted, is a 
wrongful exercise of the West African Ct. of 
Appeal’s discretion under the proviso in 
sect. 13 of the Amendment Ordinance. 

Judgment of the West African Ct. of Appeal 
reversed in part. — Adabla v. Gbevlo Agama, 
£1930] A. C. 497 ; [1930] 3 All E. R. 381, 

234g. Paramount Chief’s Tribunal — Juris- 

diction — Distribution of estate.} — Under the 
Native Administration Ordinance, 1928, the 
Native Tribunal have jurisdiction to try 
suits & matters relating to the succession 
to the property of a deceased native who had, 
at the time of his death, a fixed place of abode 
within the state, & such jurisdiction includes 
the valuation & distribution of the estate. 
The jurisdiction is not precluded by a grant 
of letters of administration to the estate 
of the deoeased by the Div. Ct., nor by the 
fact that the share of the estate in dispute 
exceeds £100 in value. — Hagan & Ons v. 
Efftjah Adum, Hagan & Ons v. Araba 
Tanuah, [1939] 4 All E. R. 97 ; 83 Sol. Jo. 
745, P. C. 

234h. Trinidad & Tobago — Court of Criminal 
Appeal — Judges.] — Two acting judges having 


been appointed pursuant to sect. 7 of the 
Judicature Ordinance, c. 35 of 1880, by the 
Governor of Trinidad & Tobago by letters 
patent under the Public Seal of the Colony 
to act as judges “ of the Supreme Ct. & of 
the Ct. of Criminal Appeal of the said 
Colony ” for the express purpose of hearing 
& determining the appeal of applt. from his 
conviction of sedition by the Supreme Ct. 
of the Colony, the appeal was heard by a 
ct. consisting of the Chief Justice of the 
Colony & the two acting judges, & was dis- 
missed : — Held : acting judges so appointed 
were not puisne judges of Trinidad & Tobago, 
& accordingly were not competent to sit as 
judges of the Ct. of Criminal Appeal of the 
Colony which, by sect. 3 (1) of the Criminal 
Appeal Ordinance, 1931, of Trinidad & 
Tobago, shall consist of the Chief Justice & 
“ the Puisne Judges of Trinidad & Tobago.” 
The ct. which purported to adjudicate upon 
applt. ’s appeal was not, therefore, properly 
constituted as the Ct. of Criminal Appeal 
' in the Colony & had no jurisdiction to deal 
with the appeal, which, accordingly, had 
never been heard. — Butler v. R., [1939] A. C. 
484 ; [1939] 3 All E. R. 121 ; 108 L. J. P. C. 
81 ; 65 T. L. R. 729 ; 83 Sol. Jo. 603, P. C. 


Part III. — Laws 

288a. Rule of English law as to parliamentary 
control of revenue — Application in New 
Zealand.^} — It is a principle of the British 
constitution, inherited in the constitution of 
New Zealand, that no money can be taken 
out of the Consolidated Fund into which the 
revenues of the State have been paid, except 
under a distinct authorisation by Parliament 
itself ; a payment made without that 
authority is illegal & ultra vires , & the money, 
if it can be traced, can be recovered by the 
Govt. 

An agreement made in 1913 provided 
(inter alia) that the Minister of Railways of 
New Zealand, representing the Crown, should 

1 >ay to applts. £7,500 when applts. granted a 
ease to B. & Co. The making of the agree- 
ment had been authorised by an Act of 1912, 
which empowered the Minister, without 
further appropriation, to pay to applts. out 
of the Public Works Fund such sum as might 
be payable in accordance with the agreement. 
Owing to an alteration in the scheme to 
which the agreement related, the Minister 


of the Colonies. 

did not require applts. to grant the lease, & 
it was not granted. Nevertheless the £7,500 
was paid by the Minister of Railways to 
applts. in 1914 out of a vote included in the 
Public Works Schedule to the Appropriation 
Act for the year, & the Controller & Auditor- 
General passed the sum as being so payable : 
— Held : as the lease had not been granted 
the payment of the £7,500 was not authorised 
by the Act of 1912, & it was recoverable by 
the Govt. & could be deducted from a larger 
sum admittedly due to applts. — Auckland 
Harbour Board v. R., [1924] A. C. 318 ; 93 
L. J. P. C. 120 ; 130 L. T. 021, P. C. 

Annotations : — Retd. A.-G. v. G. S. & W. Ry. of Ireland. £1925] 
A. O. 754; North Charterland Exploration Co. (1910) 
v. R. (1930), 99 L. J. Ch. 483. 

241. Add. Annotation: — Consd. Arseculeratne v* 
Perera, [1928] A. O. 173. 

242. Add Annotations : — Refd. A.-G. for Alberta 
v . Cook, [1920] A. C. 444 ; Salvesen (or von 
Lorang) v. Austrian Property Administrator, 
[1927] A. C. 641. 
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239 i. Introduction of English law by . 
colonial statute.] — The custom whereby, 
when marine wsuranoe was effected 
through a broker, the broker 3c not the 
assured was liable to the underwriter 
tor the premium, while the underwriter 
was directly responsible to the assured 
tor the loss, was not so firmly estab- 
lished as part of the law of England in 
1798 that it was to he deemed to have 
been introduoed Into Upper Canada by 
38 Geo. 3, o. 1 . — O’Kbkfk & Lynch or 
Canada, Ltd. v. Toronto Insurance 
& Vessel Agency, Ltd., [1986] 4 
D. L. R. 477 ; 59 O. L. R. 935.— 
CAN. 


239 ii. The rule in Shelley's 

Case Is not part of the law of Alberta, 
since it was not “ applicable ** within 
North-West Territorities Act, 1884, 
to the Territories. — Re Simpson Estate 
(Alta.V [19871 4 D.L.R. 817 ; 119871 
8 W. W. R* 534. — CAN. 

239 ill. .y-Held: the English 

oommon law, as it was established on 
July 15. 187a was introduoed Into the 
North-West Territories by Statute of 
Canada, 1886, o. 2b r s. 3, & the same 
was neither expressly nor by implica- 
tion altered or amended, in its applica- 
tion to riparian rights, by any subse- 
quent Canadian legislation. — Fares' 
v. R., [1989] Ex. O. R. 144 ; on appt 
|1932) S. C. R. 78 ; 1D.LR. 481, 

72 


289 IV. — The provisions of 

Land Titles Act, R. S. S., 1930, re- 
specting leases do not apply to pre- 
mises situated in a national park 
subject to Saskatchewan Natural 
Resources Act, 1930. In the absence 
of any other Saskatchewan statute 
d ealing with said leases the law 
applicable thereto is the law of Eng- 
land as Introduoed by North- West 
Territories Act. — Cherry v. Smith, 
£1933] 1W.W.R. 805.— CAN. 

sa. Legal <t equitable estates — British 
India.) — There is no distinction be- 
tween legal & equitable estates in 
British India. — Surxndramohan Ray 
Ohandhubx v. Mahendbanath 
Banxbji (1931), I. L. R. 59 Calc. 
781.— OVD. 
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48. Add. Annotation : — Refd. Abeyesekera v. 
Jayatilake, [1982] A. 0. 260. 

248a. Mode of cession.] — Although Malta was 

acquired by the Crown by voluntary cession 
by the inhabitants, there is no ground for 
dist i n g u i s hing such cession from cases of 
cession from a sovereign power so far as 
concerns the prerogative right of the Crown 
to legislate by Letters Patent or Orders in 
Council for the ceded colony. The Malta 
Constitution Letters Patent of 1921, as sub- 
sequently amended, which provided for the 
establishment of representative institutions 
for Malta, were revoked, pursuant to the 
powers conferred by sect. 1 of the Malta 
(Letters Patent) Act, 1936, by Letters Patent 
of Aug. 12, 1936, which also provided by 
sect. 15 that the Governor “ may make laws 
for the peace, order & good government of 
Malta.” The Governor, in exercise of his 
powers thereunder, having made Ordinance 
No. XXVII of 1936, which imposed customs 
duties on certain foreign articles imported into 
Malta : — Held : the royal prerogative was 
not so far extinguished when the Letters 
Patent of 1921 granting responsible govt, 
were issued that, after they were revoked, the 
prerogative did not exist, & therefore the 
Letters Patent of 1936 & Ordinance 

No. XXVII passed in pursuance thereof were 
intra vires & legally enforceable. 

As a general rule a grant of representative 
institutions without the reservation of a 
power of concurrent legislation precludes the 
exercise of the prerogative while the legis- 
tive institutions continue to exist. — Sammxjt 
v. Strickland, [1938] A. C. 678 ; [19381 
3 All E. R. 693 ; 107 L. J. P. C. 105 ; 159 
L. T. 442 ; 54 T. L. R. 1080 ; 82 Sol. Jo. 778, 
P. C. 

250. Add. Annotation : — Dlstd. Performing Right 
Society, Ltd. v. Bray U. D. C., [1930] A. C. 
377. 

251. Add. Annotation : — Refd. Khoo Hooi Leong 
v. Khoo Chong Yeok, [1930] A. C. 346. 

252a. Revenue laws.] — When a foreign colony 

becomes a British colony the British laws of 
revenue immediately attach. — The Friend- 
ship (1814), 1 Dods. 373 ; 165 E. R. 1346. 

263. Add. Annotation : — Refd. Berthiaume v. 
Dastous (1929), 45 T. L. R. 607. 

265a. Recognition of existing proprietary rights — 
Effect of proclamation.]— -After a sovereign 
State has acquired territory, either by consent, 
or by cession under treaty, or by the occupa- 
tion of territory theretofore unoccupied by a 
recognised ruler, or otherwise, an inhabitant 
of the territory can enforce in the municipal 
cts. only such proprietary rights as the 
Sovereign has conferred or recognised. Even 
if a treaty of cession stipulates that certain 
inhabitants shall enjoy certain rights that 
gives them no right which they can so en- 
force. The meaning of a general statement 


in a proclamation that existing rights will be 
recognised is that the Govt, will recognise 
such rights as upon investigation it finds 
existed. The Govt, does not thereby re- 
nounce its right to recognise only such titles 
as it considers should be recognised, nor 
confer upon the municipal cts. any power 
to adjudicate in the matter. 

Applts. brought a suit for a declaration 
that they were proprietors of certain lands 
situated within territory which in 1860 had 
been ceded to the British Govt, under a 
treaty : — Held : upon the facts, & applying 
the above principles, the suit failed. — 
Vajesingji Jorav arsing ji v. Secretary of 
State for India (1924), L. R. 51 Ind,. App. 
357, P. C. 

270. Add the following para. : — 

There is no authority for saying that the 
Roman-Dutch law of Holland, which was 
in force in Ceylon at the date of its conquest 
by the British, & has not since been abro- 
gated, empowered the subject to sue the 
Government. Since the conquest a very 
extensive practice of suing the Crown has 
sprung up & been recognised by the legis- 
lature : — Held : therefore, such suits are now 
incorporated into the law of the land. 
Further, where the Crown is pltf. & defts. 
sue in reconvention, the ct. is not bound to 
give separate judgments, but may set off 
the amount awarded to defts. against that 
awarded to the Crown, & give judgment for 
the balance. — Hettiiiewage Siman Appu 
v. Queen’s Advocate (1884), 9 App. Gas. 
571, P. C. 

271a. .] — Wijeyewardene v. Jaya- 

wardene (1924), 94 L. J. P. C. 44 ; 132 L. T. 
161 ; 69 Sol. Jo. 793. 

281a. .] — By Art. 1384 of the 

Code Civil , the law prevailing in Mauritius, 
it is provided that Les Mditrea et les Com - 
mettants [sont responsablea] du dommage causk 
par leurs domestiques et prdposda dans les 
fonctions auxquelles ils les ont employes : — 
Held : in order to make the Commettant 
responsible for damages occasioned by the 
negligence of the Pr6pos6 , it is necessary to 
establish that the Pr6pos6 was acting sous 
les ordres , sous la direction et la surveillance 
du Commettant . — Serandat v. SaIsse (1866), 
L. R. 1 P. C. 152 ; 3 Moo. P. C. C. N. S. 
534 ; 34 L. J. P. C. 35 ; 12 Jur. N. S. 301 ; 
14 W. R. 487 ; 16 E. R. 202, P. C. 

288a. Lagos — Validity of native custom.] — If the 
occupier of a dwelling in one of the native 
compounds at Epetedo, Lagos, asserts a right 
therein inconsistent with the lawful rights 
“ of the chief, the chief is entitled by native 
law & custom to evict not only the offending 
occupier but also those of his relatives who 
have supported or sided with him against the 
chief. The custom, thus limited as to the 
relatives liable to be evicted, is not repugnant 
to natural justice, equity & good conscience 


PART 111. SECT. 1, SUB-SECT. 2.-— A. 

k I. inapplicability to specified 

community. ) — In order to show that 
the English law on its introduction to 
India in 1726 was inapplicable to a 
particular community, it is not enough 
to prove that the community had, 

£ ior to that date, been governed by a 
w differing from English law. What 


must be shown is that the English law 
is based on or presupposes social or 
political conditions peculiar to the 
country of its origin & it Is impossible 
or inexpedient to apply the provisions 
of it to the community, in < 

In the Goods o‘ 

I. L. R. 58 Dale. 76 


^ question. — 

of Ezrah (1930), 
1. — IND. 


k it. Common law not engrafted 
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on local statutes .) — In India, where 
there are definite statutes enacted, 
they have to be followed. The rules 
of the common law of England, or the 
legal maxims embodying certain 
judicial principles, however wholesome 
they may be, cannot be engrafted upon 
the Indian Penal Code.- Emperor v. 
Jon Prasad Gupta (1931) L L. It. 63 
All. 642.— IND. 
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bo as to be one from which judicial sanction 
must be withheld. The Judicial Committee 
were not prepared, without further argument, 
to uphold the custom so far as it was stated 
to include a right to evict all the relatives ; 
that extension was not necessary for the 
decision of the case. A chief should not 

S roceed to eviction without obtaining from 
ae ct. a declaration of forfeiture ; if he does 
so he will be required very strictly to justify 
his conduct if it is called in question in sub- 
sequent proceedings. — Idew,u In aba v. Saka- 
biyawo Oshodi, [1934] A. 0. 99 ; 103 L. J. 
P. C. 9 ; 150 L. T. 183 ; 50 T. L. R. 168, P. C. 

Annotation : — Reid. Sakariyawo Oshodi t>. Brimah Balogun 
Sc Scottish Nigerian Mortgage & Trust Go., [10361 2 All 
S. R. 1632. 

284a. Native custom originally barbarous — Recog- 
nition by court on modification.] — (1) The 
Governor of Nigeria, purporting to act under 
the Deposed Chiefs Removal Ordinance, 
ordered applt. to leave a specified area, & 
upon his failing to comply ordered his depor- 
tation to another place in the Colony. 
Applt. applied to the Supreme Ct. of Nigeria 
for a writ of habeas corpus , contending 
fa) that he was not a native chief ; (b) that 
he had not been deposed ; (c) there was no 
native law or custom which required him 
to leave the area, & consequently the con- 


ditions did not exist entitling the Governor 
to make the orders : — the powers of the 
Governor under the. Ordinance were purely 
executive & it was the duty of the ct. to 
investigate the questions raised by applt. ’s 
contentions & to come to a judicial decision 
thereon. 

The Governor can make a deportation 
under sect. 2 <2) of the Ordinance 
without previous proceedings before a magis- 
trate. 

(3) A native custom which originally was 
barbarous, & therefore one to which a ct. 
could not give effect, may have become 
recognised by the native community in a 
milder & acceptable form without losing its 
essential character of custom, but the ct. 
cannot itself transform a barbarous custom 
into a milder one. — Eshugbayi Eleko ,v. 
Nigeria Government (Administering 
Officer), [1931] A. O. 662 ; 100 L. J. P. O. 
152 ; 145 L. T. 297, P. 0, 

290* Add. Annotation : — Held. Nadan v. R., [1926] 
. A. O. 482. 

283. Add. Annotation : — Distd. Performing Right 
Society, Ltd. v. Bray TJ. D. C„ [1930] A. C. 
377. 

297. Before this case add “ See, now. Statute of 
Westminster, 1931 (c. 4), s. 4/* 



PART HI. SECT. 1, SUB-SECT. 2.— C. 

284 IL New Guinea ,] — The 

meaning Sc offeot of the provision in 
sect. 16 of Laws Repeal & Adopting 
Ordinance 1021-1933 (N.G.) that 

“ the principles Sc rules of common law 
& equity that were In force in England 
on * May 9, 1921 * shall be in force in 
the Territory** of New Guinea, dis- 
cussed. — Booth v. Booth (1926), 62 
O. L. R. 1 ; 41 Argus L. R. 183 ; 8 
A. L. J. 460.— AUS. 

284 til. Married women .] — 

The oapacity of a married woman in tho 
Territory or New Guinea to acquire & 
enjoy property Is not limited as at 
common law prior to Married Women’s 
Property Acts. — Booth v . Booth 
(1925). 53 O. L. R. 1 ; 41 Argus L. R. 
183; $A.L. J.460.— AUS. 

PART III. SECT. 2, SUB-SECT. 1.— A. 

hi. Mode of exclusion — Subject- 
matter covered by colonial legislation .] — 
The provisions, relating to fraudulent & 
preferential assignments, of Assign- 
ments Aot, 1807, repealed in 1921, 
rc -enacted in 1922, Sc consolidated In 
Fraudulent Preferences Aot, R. S. A. 
1922, constituted a complete oode upon 
the subject which had the effect of 
excluding 9 tat. 13 Ells. o. 5, s.3, as to 
a penal aotion. — Connors «. Eou, 
[1824] 2 D. L. R. 59 ; 1 W.W. R. 1060; 
20 Alta. L. R. 205.— CAN. 

PART HL SECT. 2, SUB-SECT. 1.— B. 

a (p. 462)1. Administrator — Appoint- 
ment — Court of Probate Act, 1857, s. 73 
—Applicable in New Zealand.) — -Ct. of 
Probate Aot, ,1857 (o. 77), s. 73, is, 
mutatfj mutandis, in force in New 
Zealand, & 1ft equally applicable to 
real estate as to personal estate. — Re 
Hunter, Hunter v. Hunter & 
Hunter, [1932] N. Z. L. R. 911.— N.Z. 

gg (p. 462) i. Crown Suits Act , 1865.) 
— Crown Suits Aot, 1855, Is not in 
force in Saskatchewan. — R. (A.-G. for 
Saskatchewan) «. Mkiiickk (No. 2), 
[19381 2 W. W. R. 97.— CAN. 

I <p. 483) I. Examination of 

petitioner — Evidenoe Amendment Act » 
1869. 1 S e ct . 43 of Divorce 3c Matri- 
monial Oanaes Act, 1857, was, scnMe, 
completely superseded & oovered by 
Evidenoe Amendment Aot, 1889 ; Sc, 


in any event, is not in force in Alberta 
sinoe it is in direct oonfliot with sect. 8 
of Alberta Evidence Aot, R. S. A., 
1922, o. 87. — K MEN'S" v. Embny (Alta.), 
[1929] 1 D. L. R. 253 ; [1920] 3 

W. W. R. 577 ; 24 Alta. L. R. 303.— 
CAN. 

p (p. 463) 1. Expropriation — Land 
Clauses Act , 1845 — Not applicable in 
Ontario.] — Re Mato v. Toronto City, 
[19291 3 D. L. R. 890 ; 64 O. L. R. 
139.— CAN.. 

r (p. 463)1. Not applicable to New 

South Wales. ]— IIkid v. Fitzgerald 
(1931), 48 N. S. W. W. N. 25.— AUS. 


s (p. 463) i. Applicable to British 

Columbia.}— Geo. 3, o. 78, is, I 
think, in force in this Province 
(Clement, J.). — Laidlaw v. Crow’s 
Nest Rt. (1900), 14 B. C. R. 169; 
Offd.. 42 S. C. R. 365.— CAN. 

w <p. 463) i. Forfeiture Act, 1870 (c. 
23) — Not applicable to Saskatchewan. }— 
Re Noble (Saak.), [1927] 1 W. W. R. 
938.— CAN. 

g (p. 463) I. Applicable to New 

Brunswick .1 — 9 Anne, c. 41, as 
amended by 6 3c 6 Will. 4, o. 41, s. 1, 
is in force in New Brunswick. — L k 
Blano v. Thomas (1932), 5 M. P. R. 
401.— CAN. 

g (p. 463) iL Applicable in 

Manitoba.] — Windsor Hotel Co. v. 
Silverman, [19341 3 W. W. R. 249; 
[1935] D. L. R. 616 ; 62 C. C. C. 247.— 
CAN. 

g (p. 463) iii. Habeas Corpus Act db 
But of Rights — Not applicable to British 
India.}— Neither the Habeas Corpus 
Aot nor the Bill of Bights forms part 
of the law of British India. — Jiten- 

DRANATH GHOSH V. CHIEF SECRETARY 

to Bengal Govt. (1932), L L. R. 60 
OaL 864.— IND. 

i (p. 463) i. Insurance — IASs Assur- 
ance Act , 1774— Not applicable in 
Saskatchewan.}— Held : impliedly re- 
pealed by the Saskatchewan Ineoranoe 
Aot as enacted In 1915 3c re-enacted 
in 1924-1925.— Crown Bakery, Ltd, 
v. Preferred Accident Insce. Co. 
of New Yore. [19331 t W. W. R. 
33 ; 4D.L ILm.— CAN. 

t(p. 468) i.- — Not applicable toNew 
South WtdeLy— Hazelwood v. Web- 
ber (1995). 52 C. L. R. 168; 35 
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S. R. N. S. W. 140 ; 52 N. S. W. W. N. 
53 ; 41 Argus L. R. 76 ; 8 A. L. J. 
345.— AUS. 

dd (p. 463) L Apportionment 

Act. 1870.1 —Held: not In force in 
Saskatchewan. — Uglum v. Torkeison, 
U930^3 W. W. R. 26 ; 4 D. L. R. 1022. 

oo (p. 463) L Applicable to 

Alberta.] — The “ prohibited degrees of 
consanguinity or affinity ** referred to 
in 5 & 6 Will. 4, o. 64. are those set 
out in ArohbiBhop Parker’s Table of 
1663, which is printed in the Book of 
Common Prayer of the Ohureh of 
England, & this Aot is in force in 
Alberta, except in so far as said table 
is altered by R. S. O., 1927, c. 127.— 
Re Seidler Sc Mackik (Alta.), [1929] 
4 D. L. R. 478 ; 2W.W.R. 645.— CAN. 

ooo (p. 463) il. Applicable 

to Alberta,]— 5 & 6 WiU. 4, o. 64, is in 
force in Manitoba. — Dbjardin v. 
Dkjakdin, [1932] 2 W. W. R. 237.— 
CAN. 

q (p. 464) i. Set-off.}— Statutes 

of Set-off, 1720 Sc 1735, are still in 
force in New Zealand. — Bushill o. 
Melville, [1934] N. Z. L. B. Snpp. 
211 ; G. R. 809.— N.Z. 

r (p. 464) i. Judicature Acts — 

Rules under — Not applicable in On- 
tario.] — The effect of rale 2 of the rales 
of 1913 is to make those rales a com- 
plete oode of procedure, either by 
special provisions or by analogy. Sc the 
practice in En gl an d no longer obtains 
In Ontario. — Kemp t>. Beattie, [1929] 
1 D. L. R. 55 ; 63 O. L. R. 116.— CAN. 

r (p. 464) H. Procedure in forma 

pauperis — 11 Hen. 7, e. 19 — Applicable 
tn British ColumbiaA— Bland *. 
Agnew. [1932] 3 W. W. R. 822 ; 4 
D L. iL 464 ; 48 B. O. H. 230.— CAN. 

r (p. 464) 111. 

The statute of 11 Hen. 7, c. 12, entil 
** A mean to help Sc speed poor 

in their suits»**is in force in „ 

Columbia.— Bland v. Agnew (No. 3), 
[1933] iW.W.R. 88; 4 D. L.R. 756; 
i7B.au. 7.— CAN. 

t (p. 464) 1. Real Estate Chargee Act, 
1867 (c, 69), s. 2 — Applicable «e 
MaoDougall, 
192711 


[tied 




OAN 


, ei»i n 
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307. Add. Annotation Cons*. Re Voc&lion 
(Foreign), Ltd. (1932), 48 T. L. R. 525. 

310a. Moneylenders Aet, 1927 (o. 21)— Not applio- 
able In Straits Settlements.}— A moneylender 
carrying on business in the Straits Settle- 
ments sued there on a promissory note So 
post-dated cheque given in respect of a loan. 
Deft, pleaded that the suit could not be 
maintained, as there was no note or memo- 
randum in writing of the contract in accord- 
ance with English Moneylenders Act, 1927 
(c. 21), s. 0 ; he contended that that sect, 
applied by virtue of sect. 5 (1) of Ordinance 
No. Ill (Civil Law) of the Colony : — Held : 
the defence failed, because no question arose 
in the suit “ with respect to mercantile 
law ” so as to make English law apply under 
the terms of the Ordinance. — Shaik Sahied 
Bin Abdullah Bajerai v. Sookaungham 


Chbttiab, [1938] A. 0. 342 ; 102 L. J. P. O. 
Ill; 149 L. T. 20, P. C. 

Annotation Refd, Nih al ehan d Navalohand v. MoMullan, 
[1934) 1 K. B. 171. 

315a. Limitation Act, 1623 (o. 16)— Extends 

to India.] — East India Co. v. Oditchurn 
(1850), 7 Moo. P. 0. C. 85 ; 5 Moo. Ind. App. 
43 ; 14 Jur. 253 ; 13 E. R. 811, P. C. 

Annotation : — Folld. Ruokmaboye t>. Mottiohund (1833)* 
8 Moo. P. C. O. 4. 

815b. 8. P . Ruokmaboye v. Lulloobhoy Mot- 
tichund (1853), 8 Moo, P. C. 0. 4 5 5 Moo. 
Ind. App. 234; 22 L. T. O. S. 203 ; 14 E. R. 
2, P. O. 

316. Add. Annotation: — Distd. Shaik Sahied Bin 
Abdullah Bajerai v. Sockalingam Chettiar, 
[1933] A. 0. 342. 

824. After this case add : — 

.] — See, now , Statute of Westminster, 

1931 (c. 4), s. 3. 


Part IV. — Ecclesiastical Law. 


325. Add. Annotation ; — Reid. Re Colonial Bishop- 
rics Fund, 1841, [1935] Oh. 148. 

327. Add. Annotation : — Reid. Re Colonial Bishop- 
rics Fund, 1841, [1935] Oh. 148. 

337. Add . Annotation : — Reid. Re Colonial Bishop- 
rics Fund, 1841, [1935] Ch. 148. 

After this case add : — 

Application of Colonial Bishoprics 

Fund, 1841.]— &es Charities, No. 981d, 
ante. 


845a. Canada — United Church of Canada — Decision 
not to enter union — Subsequent decision to 
enter in aocordanoe with provlnolal legisla- 
tion — Invalid.] — By an Act to come into 
force on June 10, 1926, the Dominion legis- 
lature incorporated the United Church of 
Canada so as to give effect to an agreed basis 
of union between the Presbyterian, Methodist, 
& Congregational Churches throughout 
Canada. The congregations of the uniting 
Churches were to become congregations of 


ee (p. 464) I. Application 

in Canada.}- — Held ; the question of 
limitation of liability was governed 
by Merchant Shipping Act, 1894, 8c 
not by the Canada Shipping Act, since 
the Colonial Laws Validity Aot had 
not been abrogated by British North 
America Act & the Statute of West- 
minster, has no retroactive effect. — 
Canada Steamship Lines, Ltd. v. 
Emus Ohakland, Ltd., [1933] Ex. 
a R. 147.— CAN. 

„ fff (p. 464) L Charging order .] — 

Solicitors Aot. 1860, s. 28, is In force In 
Saskatchewan 8c must be given full 
effect In matters of practice & pro- 
cedure in the cto. thereof. Under its 
provisions, the ct. has power, in any 
proceedings, to make a charging order 
m favour of a solr., with respect to his 
taxed costs, against any property re- 
covered through his Instrumentality; 
Sc the charge may be granted not only 
upon the interest in the preserved 
property of those by whom the solr. 
was employed bat also upon the 
Interests of others Interested in the 
preserved property who get the benefit 
of its preservation, even though they 
were not parties to the action. — 
Bloomaert v. DuNlop, [1980] 1 
W. W. R. 270 ; 2 D. L. R. 30 ; 24 
S.L. R. 261.— CAN. 

mm (p. 464) I. Applicable to 

Alberta .) — Lamb t>. Lamb, [19851 4 
D. L. R. 526 ; [1925] JW.W.R. 397. 
—CAN. 

. b (p. 465) I. Applicable to 

India.] — The above Aot extends to 
India* Sc applies to Hindoos Sc Mahome- 
dans as well as Europeans* in civil 
actions in the S u pr e me Ot. — Ruokma- 
botx v. Luixoobhoy Mottiohund 
(1853)* 6 Moo. Ind. App. 234.— IND. 

e (p. 465) i. Mercantile Law 

Amendment Act, 1856* s. 14 — Applic- 


able in Saskatcheuxm. 1 — Imperial Bank 
of Canada v. Kubzks, [1932] 3 W. W. 
R. 186. — CAN. 

PART IIL SECT. 2, SUB-SECT. 2. 

hh i. Previously in force in 

another Province.] — Where a statutory 
provision had beeq in force in another 
province before its enactment in this 
province it will be presumed to have 
been adopted with the construction 
placed upon it by the ots. of that 
province. — Re Winnipeg Saddlery 
CO., LTD., [1934] 3 W. W. R. 1 ; 42 

Man. L. R. 448.— CAN. 

hh U. The inter- 

pretation pub by the ots. of anothor 
province on a statute of that province 
which was afterwards introduced into 
Manitoba should be followed by tbe 
Ots. of Manitoba. — Broadbent v. 
1600 Club of Southern Manitoba, 
[1935] 1 W. W. R. 353 : 2 D. L. R. 
802; on appeal. [1935] 2 W. W. R.539; 
2 D. L. R.^27 ; 43 Man. L. R. 221.— 
CAN. 

kk I. Provincial statute taken from 

Imperial statute.] — In interpreting a 
taxing provision taken by the legisla- 
ture of Ontario from an Imperial 
statutory provision as amended, but 
without previous legislative history in 
Ontario, it la not permissible to con- 
sider the evolution, of the Imperial 
provision or decisions based thereon.— 
A.-G. fob Ontario v. Perry, [1934] 
A. C. 477 ; S1T.L.R.1; 78 Sol. Jo. 
488, P. C.— CAN. 

PART IV. 

s L Requisites of conversion to 

Hinduism.] — In tbe Indian Sue 
cession Act (XXXIX. of 1925), the 
term “ Hindu "is used in a theological, 
as distinguished from a national or 
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racial sense. A person of non-Hindu 
origin can booome a Hindu by con- 
version. Membership of a caste is 
not a necessary pre-requisite for being 
a Hindu. It is a question of foot in 
each oase whether a given person is a 
Hindu or not. A European does not 
beoome a Hindu merely because he 
professes a theoretical allegiance to the 
Hindu faith, or is an ardent admirer Sc 
advooate of Hinduism, & its practices ; 
but if he resides long in India, abdicates 
his religion by a dear act of renuncia- 
tion. Sc adopts Hinduism by under- 
going formal conversion, gives up, along 
with Christianity, his Christian name 
Sc deliberately assumes a Hindu name, 
marries, in aooordanco with Hindu 
religious rites, a person who is a Hindu 
by race Sc religion. Sc cute himself off 
from his old environments. Sc takes to 
fche Hindu mode of ills, In such a case 
the Ot. may justly come to the conclu- 
sion that he is a Hindu within Indian 
Succession Aot. A European who 
becomes a Hindu is governed by Hindu 
law, the test in such case being not 
domicil, but religion. — Morarji v. 
Administrator-General of Madras 
(1928), I. L. R. 52 Mad. 100.— IND. 


s ii. .] — Whether a Chinese Is a 

Buddhist or not is a question of fact. — 
Tan Ma Shwe Zin v. Tan Ma Nowe 
Zin (1932), L L. R. 10 Ran. 97.— IND. 


id. Canada — Position of religion* 
bodies.}— In Canada (at least outside 
Quebec) all religious bodies, whether 
Incorporated or not, are considered as 
voluntary assoens. The law recognises 
their existence & protects them in 
their enjoyment of property 8c civil 
rights, bat unless property or civil 
rights are in question tho cts. will not 
interfere with their organisation or 
pass upon questions of faith or doc- 
trine. — U krainian Greek Orthodox 
Church v. Trustees of Ukrainian 
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the United Church, & their property wae to 
vest therein. By sect. 10, however, if any 
congregation voted at a meeting held within 
six months before June 10, 1925, not to enter 
the union it was not to be affected by the 
Act, &, by sect. 4 (c), it was to be deemed 
not to have become a member of the United 
Church. The legislature of Nova Scotia had 
passed an Act, to come into force upon the 
United Church being incorporated, enacting 
that property of uniting congregations in the 
Province should vest in the United Church. 
Sect. 8 (a) provided that if a congregation, 
at a meeting held within six months after 
the incorporation, voted not to enter the 
union its property was not to be affected, 
but that if the congregation decided later to 
enter the union the Act was to apply to it 
& its property, A Presbyterian congrega- 
tion in Nova Scotia voted at a meeting held 
within six months before June 10, 1925, not 
to concur in the union, but at a meeting held 
within Bix months after that date voted to 
enter the United Church : — Held : as by the 
Dominion Act which incorporated the United 
Church of Canada the effect of the earlier 
vote was that the congregation was not a 
constituent member of that body, it could 
not by virtue of Provincial legislation become 
A member, nor could its property vest upon 
the footing that it was so ; farther, that the 
later vote could not be treated as a decision 
to apply to the United Church for admission, 
with the effect that, if the application was 


acceded to, its property vested therein under 
s. 8 (a). The earlier vote, however, did not 
necessarily for ever debar the congregation 
from entering the United Church, as the 
Dominion Act recognised that a non-con- 
curring congregation might become a member 
at a later time, though the Dominion legis- 
lature at present had not provided means 
whereby a later union could be effected. — 
St. Luke's Presbyterian Congregation 
of Saltsprings Trustees v. Cameron, 

^ A. 0. 678 ; 99 L. J. P. O. 206 ; 143 
301, P. 0. 

849 . For “ No. 325, ante ” read 

It is the undoubted prerogative of the 
Crown to receive appeals in all Colonial 
causes, & by 25 Hen. 8, c. 19 (by which 
the mode of appeal to the Crown in Eccle- 
siastical causes is directed), it is by sect. 4 
enacted, that 14 for lack of justice at or in 
any of the cts. of 'the Archbishops of this 
realm, or in any of the King’s dominions, it 
shall be lawful to the parties grieved to 
* appeal to the King’s Majesty in the King’s 
• Ct. of Chancery,” an enactment which gave 
rise to the Commission of Delegates, which 
was abolished by 2 & 3 Will. 4, c. 92, & for 
which the Judicial Committee of the Privy 
Council is by 3 A 4 Will. 4, c. 41, now sub- 
stituted . — Re Natal -(Bishop) (1864), 3 
Moore, N. S. 115; 5 New Rep. 471; 12 
L. T. 188 ; 11 Jur. N. S. 353 ; 13 W. R. 
649 ; 16 E. R. 43, P. C. 


Greek Orthodox Cathedral, [1939] 
I W. W. R. 481.— CAN. 

— United Church of Canada .] — 

See caees in Ecclesiastical Law, Part 
VIII., Beet. 9. 

if South Africa — Property originally 
vested in Lord Bishop of Cape Town as 
trustee — Appointment of new trustee .] — 
Petitioners, who were churchwardens 
Sc members of Trinity Church, Cape 
Town, applied for an order appointing 
trustees to administer the trusts attach- 
ing to the property upon whioh the 
church was built. The property in 
question was transferred on Nov. 7, 
1849, to "the Lord Bishop of Cape 
Town Sc his snooessors in the said See 
as trustees in perpetuity, for ecclesi- 
astical use in connection with the 
Church of England in this colony.” 
Notioe of the application had been 
given to the present Archbishop of 
Cape Town Sc the Registrar of the 
Diooeee of Cape Town, who were cited 
as reeps. on an objection in limine 
taken by reaps, the ot. hold that lnas 
much as there was no natural person 
filling the office of Lord Bishop of 
Cape Town as it existed in 1849. the 
trusteeship was vacant. The objec- 
tion <9i limine was accordingly over- 
ruled, Sc the matter postponed to 
allow reaps, to place .further evidence 
before the ot., further evidenoe having 
now been produoed on affidavit: — 
Held: (1) assuming that Aot No. 3 
of 1873 had 4 no application in the 
present oaae, the et. had power under 
the common law on failure of original 
trustees to appoint trustees ; (8) the 
Lord Bishop of Cape Town was 
originally a bare trustee Sc no more. 


the congregation of Trinity Church, 
as the beneficial owners of the property, 
had sufficient Interest in the property 
to entitle them to make the present 
application, 6c appots. being duly 
authorised by the congregation to make 
the application accordingly had locus 
standi to apply ; (3) the decision in 
Merriman v. Williams (Foord, 203), 
that the Church of the Province of 
S. A. was not part of the Church of 
England was unaffected by the fact 
that the former church had adopted 
a new canon, No. 24, providing for a 
final appeal in matters of faith Sc 
doctrine to a consultative body of 
whioh the Archbp. of Canterbury was 
president, 8c that therefore the ot. was 
bound to hold the Church of the 
Provinoe of 8. A. was a different 
religious association from the Church 
of England ; (4) though the Crown 
had refused to exerolso its power of 
appointment of bishops in self -govern- 
ing colonies or dominions Sc had left 
the ohurohes In such countries to 
organise themselves as voluntary 
aasoons., nothing had been placed 
before the ot. to Bhow that the Crown 
had delegated its power of appoint- 
ment in the Cape Provinoe to the 
Church of the Provinoe of S. A., or 
that it had recognised the persons 
appointed bishops of Cape Town by 
that church as legal successors to the 
Lord Bishops of Cape Town created 
by the Letters Patent of 1847 or 1853 ; 
(5) in none of the oases of Be Trinity 
Church (4 S. O. 174), Cape Divisional 
Council v. Bishop of Cape Town (4 
S. O. 485) Sc an order of 1886 autho- 
rising Bishop West -Jones to mtge. 
Trinity Church, had the ot. reoognteed 


bishops elected by the Church ot the 
Province of 8. A. as successors to the 
Lord Bishop of Cape Town ; (6) the 
Legislature had not by the passing of 
Acts Nos. 30 (1860), 9 (1891), 11 (1891), 
21 (1897), 27 (1909) recognised bishops 
elected by the Church of the Provinoe 
of 8. A. as legal successors to the Lord 
Bishop of Cape Town more particularly 
by reason of the faot that all such 
Acts were private bills introduced into 
Parliament by the parties interested ; 
(7) no acts amounting to acquiescence 
or estoppels on the part of the congre- 
gation of Trinity Church so as to 
debar them from making the present 
application had been placed before the 
ct. ; (8) as it therefore appeared that 
there was no living person occupying 
the position of trustee, it was incum- 
bent on the ot. to appoint Borne fit Sc 
proper person to execute the trust 
under which the property was held. Sc 
in making such appointment the 
persons beneficially interested in the 
trust were the persons whose interests 
were mainly to be considered ; (9) 

though the Archbp. of Cape Town was 
the person most nearly corresponding 
to the successor in title to tine Lord 
Bishop of Cape Town, in view of certain 
differences between the churoh of 
which he was head, Sc the congrega- 
tion in question, it was not dearable 
to appoint him trustee, but that 
certain trustees for the congregation 
in oonneotion with other property 
held by it should be appointed, the 
appots. to pay the costs of the appli- 
cation Sc the reaps, ex officio the ooets 
occasioned by their opposition. — Car- 
roll tJ. Tennant, [1932] S. C. 406. — 
8. AF. 
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Part V. — Extradition and Fugitive Offenders. 

853* Add, Annotation : — -Refd. It. v. Brixton Prison Governor, Ex p . Bidwell, [1937] 1 K. B. 305. 


Part VIII. — Property in Land. 


809. Add. Annotation : — Refd. Edwards v . A.-G. 
for Canada (1929), 46 T. L. R. 4. 

872a. * Vesting of lands now forming 

Saskatchewan.] — The effect of the Order in 
Council of June 23, 1870, whereby Rupert’s 
Land & the North-Western Territory were 
admitted into Sc became part of the Dominion 
of Canada, Sc of sect. 5 of the Rupert’s Land 
Act, 1808, was that the lands therein which 
were then vested in the Crown, Sc now are 
within the boundaries of the Province of 
Saskatchewan, became so vested in the right 
of the Dominion, Sc the Dominion was given 
full control to administer them for the pur- 

S oses of Canada as a whole, not merely for 
he inhabitants of the area. The Dominion 
Lands Act, 1872, Sc sect. 21 of the Alberta & 
Saskatchewan Acts, 1905, were therefore 
validly enacted by the Parliament of Canada. 
— Be Natural Resources (Saskatchewan), 
[1932] A. C. 28, P. C. ; sub nom. A.-G. OP 
Saskatchewan Sc A.-G. op Alberta v. 
A.-G. for Canada, 101 L. J. P. C 11 ; 140 


L. T. 50, P. 0. ; 48 T. L. R. 24 ; 76 Sol. Jo. 
780, P. C. 

374. Add. Annotation : — As to (1) Refd. R. v . 
Jalbert, A.-G. of Quebec v. R. (1938), 82 
Sol. Jo. 252. 

374a. What amounts to.] — R. 

v. Jalbert, A.-G. of Quebec v. R. (1938), 
82 Sol. Jo. 252, P. 0. 

378a. Foreshore Sc bed of navigable river — 

St. Lawrenoe.] — The King, as representing 
the Province of Quebec, is the sole owner of 
the foreshore Sc bed of the St. Lawrence 
River at the place where the Montreal 
harbour comrs. constructed works which 
necessitated the outlet of a sewer in the city 
of Montreal being changed. The Dominion 
statutes did not authorise the harbour comrs. 
to take possession of the lands of the Province 
of Quebec without compensation. — Montreal 
Corpn. v. Montreal Harbour Comrs., 
Tetreault v. Montreal Harbour Comrs., 
A.-G. for Quebec v. A.-G. for Canada, 


part viii. sect. i. 


870 i. Canada — Respective rights of 
Dominion & Province — Territory ceded 
to Indians — British North America Act , 
1807 (c. 3).] — Province of Quebec 
v. Dominion of Canada, Re Dominion 
of Canada Sc Provinces of Ontario 
& Quebec, Re Indian Claims (1808), 
30 S. 0. R. 151. — CAN. 

si. Rights of Dominion db 

private person— -Grant of land by pro- 
vince before confederation .] — Where pltf. 
claimed under a grant issued by the 
provinoe, in 1857, prior to confedera- 
tion : — Held : the Crown, as repre- 
sented by the Dominion under B.N.A. 
Act, 1867, s. 91 (12), oould not grant 
by licence power to erect a weir on 
private property. — Delap v. Hayden, 
11924] 3 D. L. R. 11 ; 57 N. S. R. 346. 
— CAN. 


a U. Public harbours — Ship 

Island .] — The ct. found upon the 
evidence that it was open to serious 
doubt If Ship Island was in 1867 
situate within the bounds of what was 
then known as Goderioh Harbour. In 
any event. It did not then form part 
of the said harbour & was not then 
a harbour or river improvement : — 
Held : even nawnmlng that Ship Island 
was in 1867 situate within the bounds 
of the harbour of Goderich, inasmuch 
as it was not part of the said harbour 
Sc was not at that time a harbour or 
river improvement, it did not pass to 
the Crown in right of the Dominion of 
Canada under sect. 108 of the B. N. A. 
Act. — R. v. A.-G. of Ontario & For- 
rest, (19331 Ex. O. R. 44; affd.,1 1934) 
1 D. L. R. 657 ; S. O. R. 133.— CAN. 

• HI. What «»*.}-— "Public 

harbours *' within B. N. ▲. Act, s. 108, 
must he used by boats in exercise of 
a public right. Sc must* have been publio 
harbours at the time of Confederation. 
— Owen Sound Transportation Co. 
v. Tackaberry, (1936J 8 D. L. R. 
272.— CAN. 

• hr. Indian Reserves — Indians 

not entitled to alienate by lease or sale — 
Right of Crown to recover possession .) — 
R. v. McMasteb, (1926] Exch. a R. 
68.— CAN. 


e v. .] — By a docu- 
ment dated Mar. 10, 1821, "the 

British Indian Chiefs of St. Regis," 
" for themselves Sc on behalf of. their 
tribe, whom they represent," purported 
to lease to G., his heirs Sc assigns, 
certain land, part of Crown land 
reserved for the Indians, Sc not ceded 
or surrendered to the Crown by the 
Indians, on Cornwall Island in the river 
St. Lawrence, for 99 years, " Sc at the 
expiration thereof for another & further 
like period of 99 years & so on until the 
full end Sc term of 999 years shall be 
fully ended Sc completed. The Chiefs 
covenanted " that they are the repre- 
sentatives of the said tribe of St. Regis 
as well as trustees of their estate Sc as 
such that they have a perfect right " 
to make the lease. The consideration 
was 6100 oash Sc a yearly rent of 610. 
C. entered into possession on Mar. 10, 
1821, Sc possession was continued in 
successive assignees. Sc it was admitted 
in this action that deft, was in posses- 
sion as assignee of whatever rights C. 
had under the lease. The rent was 
paid yearly to Mar. 10, 1920, when the 
Crown refused to accept further rents. 
From about 1875 the rent was paid to 
the Department of Indian Affairs, for 
the benefit of the Indians. The lease 
was registered at the Department of 
Indian Affairs in 1875. , There was In 
evidence a letter of Feb. 26, 1875, 
from an official of the Department to 
one B„ an Indian, in reply to a letter 
from B.. not produced, in terms 
apparently recognising rights of O. 
under the lease. The Crown notified 
deft, to give up possession at the 
expiration. Mar. 10, 1920, of the term 
of 99 years ; Sc, deft, not complying, 
it took proceedings to reoover posses- 
sion of the land, as ungmnted Crown 
lands reserved for the Indians ; — 
Held: the Crown was entitled to 
possession. The lease was invalid in 
law the chiefs had no power to make 
it. Sc the tAiHnff of It violated the 
Proclamation of 1763 respecting 
Indians Sc Indian lands, Sc subsequent 
enactments. — Eabterbrook v. R„ 

M S. C. R. 210 ; 1 D. L. R. 628 ; 
Ex. 0. R. 28.— CAN, 

77 


• vf. Boundaries — Whether 

extended by acts of possession by 
Indians. 1— R. v. Heibler (N. S.) (1913), 
13 E. L. R. 375.— CAN. 

• vll. Riqht to sell cordwood 

cut on unsurrendered reserve land .] — 
Feqan v. McLean (1869), 29 U. O. R. 
202.— CAN. 

e viii Sale by Indian before 

receipt of Crown patent — Indian Act , 
R. S.C. 1900, c. 81. s. 102.]— Sander- 
son v. Heap (1909), 11 W. L. R. 238. 
—CAN. 

e ix. Power of Crown to 

grant licence.}- The legal title to lands 
in an Indian reserve is in the Crown, Sc 
the Crown may grant a licence of such 
lands for the purpose of constructing a 
highway. — Point v. Dibbles Con- 
struction Co., [1934] 2 D. L. R. 785 ; 
O. R. 142.— CAN. 


e x. Indians — Who are .] — 

Eskimo inhabitants of the province of 
Quebec are " Indians " within tbo 
contemplation of head No. 24 
(“ Indians Sc Lands Reserved for 
Indians ") of sect. 91 of the British 
North America Act . — Re Indians 
Reference, (1939J S. C. R. 104. — 
CAN. 


e xl. St. Francis River.] — St. 

Francis River, or tho thirty-mile 
stretch of it above Lake St. Peter, is 
a navigable 8c floatable river within 
Art. 400 O. C. (Quebec), Sc is part of 
the Crown domain in the right of the 
Provinoe of Queheo. The bonks 8c 
bed are the property of the Provinoe. — 
St. Francis Hydro Electric Co. v. 
R., [1937] 2 D. L. R. 353.— CAN. 

f i. Compulsory acquisition of 

land- — Rights against State — Mines dr 
minerals.} — A11 lands acquired by the 
Commonwealth by compulsory pro- 
cess, including royal metals 8c other 
minerals therein, vest in the Common- 
wealth freed Sc discharged from all 
reservations, rights, royalties, con- 
ditions, Sc obligations of any kind 
whatever to the State wherein they 
were situated, subject to payment of 
compensation. — Commonwealth v. 
New South Wales (1923), 88 0. L. R. 
1. — AU8. 
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ra A. 0. 299$ 95 L. J. P. 0. 60; 134 
>78; 42 T, L. R. 08, P. 0. 

878b. Boundary between Canada & Newfound- 

land.] — The effect of various Orders in 
Council, Proclamations, & Statutes being to 
give the Govt, of Newfoundland, not mere 
rights of inspection Sc regulation upon a line 
of shore, but territory which became as much 
a part of the colony as the island of New* 
f oundland itself Sc was capable of being defined 
by metes Sc bounds : — Held : the boundary 
between Canada Sc Newfoundland in the 
Labrador Peninsula was along the crest of 
the watersheds of the rivers flowing into the 
sea on the shore of Labrador. — Be Boundary 
between Canada Sc Newfoundland in 
Labrador Peninsula (1927), 137 L. T. 187 ; 
43 T. L. R. 289, P. C. 

Annotation: — -Reid. Jar dine v. A.-G. for Newfoundland 
(1932), 48 T. L. B. 199. 

879a. West Africa — Extent of tribal lands — 
Validity of award.]— -In an action involving 
the extent of the tribal lands of two neigh- 
bouring chiefs in West Africa the appellate 
ct, by consent referred to the final decision 
of a named arbitrator the question whether a 
tract of land shown on the survey plan 
belonged to pltf. or deft. The arbitrator, 
after hearing evidence Sc inspecting the dis- 
puted area, which was about I X) square miles 
m extent, awarded to pltf. the land on one 
side of a line which he drew upon the plan, 
« being about a quarter of the whole. Sc 
awarded the rest to the deft. From his 
award, which referred in detail to the 
evidence, it appeared that he based his award 
upon evidence of occupation Sc possession 
or seventeen Small hamlets or places ; of 
these three were within the part awarded to 
deft, although the evidence mentioned was in 
favour of pltf. : — Held : it was competent 
to the arbitrator to award part of the area 
to the pltf. Sc part to deft., but the award 
should be set aside, because the evidence upon 
which it was based was not evidence of title 
to any area larger than that possessed nor as 
to any boundary, Sc the arbitrator had mis- 
conceived his duty under the reference in 
that he had based his award not upon title 
but upon what he considered was a fair 
division between the parties. — K obina Foli 
v , Obeng Akbsbb, [1934] A. 0. 340 ; 103 
L. J. P.0.86; 161 L. T. 3, P. C. 

381. Add, Annotations: — Apld. A.-G. for Alberta 
v. A.-G. for Canada, [1928] A. 0. 476. Retd. 
Toronto (City) Oorpn. v, R., [1932] A. 0. 98. 


881a. .] — A.-G. for Alberta v. 

A.-G. for Canada, No. 98a, ante, 

385. After this case add : — : 

.] — See, also , British North America 

Act, 1930 (c. 26). 

885a. Bale of — Acceptance of offer — By 

making Order in Council.] — (1) Sect. 16 of the 
Department of Railways Sc Canals Act, 
R. S. C., 1906, which provides that no deed, 
contract, document or writing relating to a 
matter under the control or direction of the 
Minister shall be binding upon His Majesty 
unless signed in accordance with the sect., 
does not apply to a contract which is not 
embodied in an instrument or instruments 
in writing intended to be signed by some one 
on behalf of the Crown. Where, therefore, 
a written offer for the purchase of Crown land 
which has come under the control of the 
Minister provides that the offer, if accepted 
by an Order in Council, shall constitute a 
binding contract in the terms of the offer, 

* there is a binding contract if the Order in 

* Council is made, whether or not it is com- 
* municated to the purchaser, provided that 

the Minister has consented to the contract 
so as to satisfy sects. 3 (2), 7 of the above 
Act. 

(2) Although the Crown is not named in 
sect. 17 (7) of Ontario Judicature Act, 1881, 
reproduced in sect. 14 of Mercantile Law 
Amendment Act (R. S. Ont., 1927), the sect, 
revents the Crown from treating time as 
eing of the essence of a contract if before 
the Act of 1881 it would not have been so 
regarded in a ct. of equity in an action 
between subjects. The expression “ the 
rights of His Majesty ” in sect. 10 of Inter- 
pretation Act (R. S. Ont., 1927), means the 
accrued rights of His Majesty, Sc does not 
cover mere possibilities such as rights which, 
but for the alterations made by sect. 17 (7) 
of 1881 Act in the general law, might have 
accrued thereafter under some future con- 
tract. — Dominion Building Corpn., Ltd. v. 
R., [1933] A. C. 633 ; 102 L. J. P. 0. 176 ; 
149 L. T. 337 ; 49 T. L. R. 516, P. C. 

885b. Completion — Whether time of 

essence of contract.] — Dominion Building 
Oorpn., Ltd. v, R., No. 385a, ante, 

885o. Timber — Refund of dues to entrant 

for homestead — Liability of Province.] — 
Sect. 47 { / ) of the Timber Regulations, made 
under Dominion Lands Act, R. S. C., 1927, 
c. 113, required the holder of an entry for 
a homestead to pay dues upon timber cut 


879 1. South Africa — Restriction of 
prospecting At miming — Whether Pro • 
(tarnation ultra vires.] — R. v. Noura, 
[1988] App. D. 877,— S. AF. 

•p* India — Land held by East India 
Company .] — A village not permanently 
assessed was granted by the East 
India Oo. in 1843 to the predeoessor 
of pltf. with a condition restraining its 
alienation without the Govt.*s previous 
sanction : — Held : though the formal 
assumption of sovereignty in India by 
the Crown was only m 1858, yet the 
possessions were, as provided by the 
previous Charter Acts, held by the 
East India Co. only as the delegates of 
8c In trust tor the Crown. — Secretary 
op Statr for India v. Raja Partoa* 
Saratov APPA Rao (1986). I. L. R. 49 
Mad. 849.— IND. 


PART VIII. SECT. 8. 


ql. Whether sale of ordnance 

land oanoeOed. ] — Murphy v, R. (1892), 
3 Exoh. a K. 75.— CAN. 

q j|. — — Timber cut on Crown lands 
— Necessity for marking. I — Harrison 
Bay Co., Ltd. v. Gauthier (1925), 35 
B. C. R. 498.— CAN. 

q UL — — Decision of Minister of 
Lands, Forests At Mines— Effect o/.J— 
The decision of the above Minister in 
favour of the Issuing of a patent Is 
merely an Intimation that he will 
recommend such issue ; It is not a 
final adjudication 8c does not bind the 
Crown, — Fitzpatrick v. R, {19261 4 
D. L. R. 239 ; 69 O. L. R. 831.— -CAN. 

ri. Caned Reserve, Otta wa,) — 

Reid : legislation with respect to 
Ordnanoe lan ds vested in the Piovtnee 

IS 


of Canada the lands comprised in 19 
Viet. o. 45, sohed. 2, 8c any trust with 
which the lands were impressed was 
put an end to as to the lands under that 
schedule by such legislation, 8c 7 Viet, 
o. 11 gave power to sell any vaoant 
land not required for military or oanal 
purposes or for the Ordnanoe Dept.— 
Ottawa (City) v. Grand Trunk Ry. 
Oo., Ottawa (Cmr) v. Ottawa 8c New 
York Ry. Oo. (1920), 64 D. L. R. 837 ; 
50 O. L. R. 239,-y-OAN. 

1 1. 8, P, R. V. OUDDunr (1831), 2 
Nfld. L. R. 8. — NFLD. 

t II. 8. P. R. v. Ryan (1881), 2 Nfld. 
L. R. 47.— NFLD. 

a L — — Ag reem ent to rTfftfuor 
Necessity for consent of C o mmi ssioner of 
Crown Lands — Duty of taMferor*}— 
MAYO. Da&Y, 119271a A sTfi. 428.- 
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ft told by him to persons who were not 
actual settlers, but provided that the dues 
paid should be refunded upon the entrant 
obtaining a patent for the homestead. 
Subsequently agreements were made, ft 
obtained statutory effect in 1030, whereby the 
Dominion transferred the Grown lands in 
Manitoba, British Columbia, Saskatchewan, 
ft Alberta to those respective Provinces. 
The agreements each provided that the trans- 
fer should be subject to any trust existing, ft 
to any interest other than that of the Grown, 
in respect of the lands ; that any payments 
already received by the Dominion in respect 
thereof should continue to belong to the 
Dominion ; ft that the Province would carry 
out every contract to purchase or lease the 
land transferred, ft u every arrangement 
whereby any person has become entitled to 
any interest therein as against the Grown ” : 
— Held : the obligation to refund the dues 
was an “ arrangement ” within the above 
cited words of the agreements, ft accordingly 
it was binding upon the respective Provinces. 
— Re Timber Regulations, Refund of 
Dues Under, [1035] A. C. 184 ; sub nom. 
A.-G. for Manitoba v. A.-G. for Ganada, 
104 L. J. P. O. 41 5 152 L. T. 362 ; 51 
T. L. R. 242, P. O. 

390a. Dedication as naval depot — 

Revocation of dedication.] — Australia Com- 

MONWEALTH V. NEW* SOUTH WALES STATE, 
No. 56a, ante . 

890b. Land held under Discharged Soldiers’ 

Settlement Acts — Eviction.] — If a person hold- 
ing Grown land in South Australia under 
Australian Discharged Soldiers* Settlement 
Act, 1917, & amending Acts, fail to carry out 
the conditions laid down in his agreement 
with the Govt., he can be ejected without a 
judicial or quasi-judicial inquiry. — Laffer 
v. Gillen, [1927] A. G. 886 ; 06 L. J. P. 0. 
166 ; 137 L. T. 701 ; 43 T. L. R. 694, P. 0. 

391. Add* Annotations: — Apld. Sunmonu v. Disu 
Raphael, [1927] A. G. 881. Distd. Sakariyawo 
Oshodi v . Moriamo Dakolo, [1930] A. 0. 667, 
P. O. Refd. Sobhuza II. v. Miller, [1926] 
A. 0. 518 ; Bakare Ajakaiye v. Southern 
Provinces Lieutenant-Governor, [1929] A. C. 
679 ; Eshugbayi Eleko v. Nigeria Government 
(Officer Administering), [1931] A. G. 662. 

391a. Lands acquired under Public Land 8 

Acquisition Ordinance— Right of chief to 
compensation.] — The Govt. of Nigeria 

acquired under the Public Lands Acquisition 
Ordinance a compound in Lagos, which with 
other compounds was held by applt. as para- 
mount chief for the use of his family ft 
household, members of which occupied 
houses in the compound ft used the land in 
common. The occupants had heritable 
rights in their holdings subject to a reversion 
In the chief in the event of the family of an 
occupant becoming extinct. A Govt, grant 
had been made to a headman placed in 
charge of the compound : — Held : the occu- 
pants were entitled to the compensation 
awarded, but subject to applt. receiving some 
portion of It in respect of bier re- 


versionary right; the Govt, grant did not 
affect the respective rights or the chief ft 
the occupants to the compensation. — Sakari- 
yawo Oshodi v. Moriamo Dakolo, [1930] 
A. 0.667 ; 99 L. J. P. 0. 233 ; 144 L. T. 35 ; 
46 T. L. R. 599, P. 0. 

Annotations : — Refd. Idewu Inasa v. Sakariyawo Oshodi, 
[1934] A. 0. 99 ; Sakariyawo Oshodi a. Brimah Balogun ft 
Scottish Nigerian Mortgage ft Trust Oo. t [1936] 2 All E. R. 
1C32. 

892a. Kenya — Sale of Grown lands by auction — 
Restriction to Europeans.]— Under the terms 
of the Grown Lands Ordinance, No. 12 of 
1915 of Kenya, for the lease or sale of Grown 
lands : — Held : there was power for the 
Comr., whether the sale was by auotion or 
not, to restrict the user of a house to Euro- 
peans, except such Asiatics or Africans as 
were employed therein as domestic servants, 
ft the sale or lease might be confined by him 
to bidding by Europeans only. Restricted 
auction could be held under the ordinance, 
ft whether the restriction should be based on 
racial distinctions was not a question of law 
but of policy. The procedure followed of 
postponing the sale ordered by the Gomr. 
for Aug. 11, 1928, on an ex parte application 
for mandamus by appct. who was an Indian 
subject of His Majesty resident in Mombasa, 
made by him on Aug. 8 not approved. — 
Local Government Lands ft Settlement 
Gomr. v. Kaderbhai, [1931] A. G. 662; 
100 L. J. P. 0. 124 ; 145 L. T. 265, P. 0. 

Annotation : — Refd. Eshugbayi Eleko v. Nigeria Govern- 
ment (Officer Administering), [19311 A. 0. 662. 

392b. Lagos — Alienation of native land — Acquies- 
cence by chief.] — Certain lands in Lagos were 
granted by the British Grown as family 
lands to Chief Oshodi Tappa, head of the 
Oshodi family, in 1862. Subsequently he 
divided the lands into 21 compounds & 
appointed a head, at that date a slave, who 
upon emancipation later became an arota, to 
each compound ft in 1869 the Government 
issued a series of Crown grants absolute in 
form to the various heads of the compounds 
so appointed. In 1913 an arota purported 
of himself, ft without reference to the Oshodi 
family to convey or transfer an absolute or fee 
simple interest in part of his compound, & 
in 1027 the purchaser In 1913 claimed to be 
entitled to the fee simple as the result of a 
subsequent acquiescence by certain members 
of the Oshodi family. There was in fact 
no chief of the Oshodi family for about twenty 
years of the relevant period : — Held : as 
there was no consent by the chief ft his 
family as a whole to the transfer, an absolute 
fee simple title in the property did not pass, 
ft there was no sufficient subsequent ac- 
quiescence by the family. Observations as 
to the application of the doctrine of laches to 
places where native law is in a fluid state. — 
Sakariyawo Oshodi v, Brimah Balogun ft 
Scottish Nigerian Mortgage ft Trust Co., 
Ltd., [1936] 2 All E. R. 1632 ; 80 Sol. Jo. 
753, P. 0. 

Gold Coast — Ownership — Exclusive juris- 
diction of Divisional Court.] — After notice has 
been given under the Public Lands Ordinance 


386 1* Australia— RUM of New South 
W ales- To Garden Island.) — Held : 
Neir Strata Wales was entitled ae 
against the Commonwealth, which 
ri a lmcd la right of the Imperial Govt., 
to poem-ion to Garden Island.— 


State of New South Wales e. 
.Commonwealth (1926), 38 0. L. R. 
74.— AUS. 

se. India — Transfer — Necessity for 
deed.] — A deed duly execrated by the 

7Q 


officers named in 22 & 23 Viet. o. 41. Is 
necessary In order to transfer the 
ownership of Crown lands.— Rufan 
Singh e. Ak-wa.t Singh (1930), I. L. R. 
10 Pat. 203.— IND. 


Oases 480a — 581. English and Empire Digest Supplement. 


482a. .] — In the Code of Civil Procedure, 

1008, s. 110, dealing with appeals to the 
King in Council from a decree or final order 
of a High Ot., the words “ the amount or 
value of the subject-matter of the suit in the 
ct. of first instance ” mean the amount or 
value at the institution of the suit, not at the 
date of the decree in the ct. of first instance, 
& that meaning is not affected by the alterna- 
tive condition which follows in the sect. — 
Gudivada Mangamma v , Maddi Mahalak- 
shmamma (1029), 57 L. B. Ind. App. 56; 
00 L. J. P. 0. 78; 142 L. T. 318; 46 T, L. R. 
130, P. 0. 

486a. Directly or indirectly Involved — Success- 

ful appeal rendering possible prosecution of 
claim for larger sum.]-— Upon a dispute as to 
a contract for the sale of goods, arbitrators 
awarded Bs. 18,000 to petitioner & Rs. 3,000 
to resps. The award in favour of petitioner 
having been set aside, he brought a suit to 
set aside the award in favour of resps. The 
appellate ct. in India made a decree dis- 
missing the suit & refused to certify under 
Code of Civil Procedure, 1908, s. 110, that, 
the case was a fit one for appeal to the 
Privy Council in that it would “ involve, 
directly or indireotly, some claim or question 
to or respecting property ” of Bs. 10,000, or 
' upwards. Petitioner contended that he had 
a right of appeal under t ie above words of 


sect* 110, since if the appeal succeeded h 
could proceed with a suit, which had bee 
stayed, claiming Rs. 81,000 damages unde 
the contract : — Held : without denning th 
meaning of “ property ” as used in sect. 11 
petitioner’s claim upon the contract was to 
remote to be considered as being property 
indirectly involved, A his petition should b 
dismissed. — Udoychand Pannalal v. Got 
dab (P. B.) A Co. (1925), L. B. 52 Ind. Aps 
207, P. O. 

497. Add, Annotation: — Reid, Gudivada Mor 
gamma v. Maddi (1929 

99 L. J. P. 0. 78. 

501. Add, Annotations : — Held* Nadan v, R., fl926 
A. C. 482 ; British Coal Oorpn. v. R., [1935 
A. C. 500. 

502. Add, Annotation : — Ezpld. A Dlstd. Dav 
(Lady) v, Shaughneesy (Lord), [1932] A. C 
106. 

525. Add, Annotations : — Consd. Renouf v, A.-C 
for Jersey, [1936] 1 All E. R. 936. Ref 
Nadan v. R., [1926] A. C. 482. 

526a. From Canadian oourt.] — Nadan v. R 

No. 91a, ante, 

527. Add. Annotation : — Retd. Nadan v, R., [192C 
A. C. 482. 

531. Add. Annotation: — Consd. Renouf v. A.-C 
for Jersey, [1936] 1 All E. R. 936. 


legitimation of a son, haring been 
definitely settled by their Lordships of 
the Privy Council, was not a substantial 
question of law within Civil Prooedure 
Code, s. 110. — Fhbojkb Din Khan v. 
Nawab Khan (1028), L L. R. 0 Lah. 
682. — IND. 

476 I. Leave granted on terms — By 
what court imposed .] — Where leave to 
appeal to the Privy Oounoil is granted, 
the conditions attached to such leave. 
Sc the terms on which it is allowed, 
should be left to the Judicial Com- 
mittee. — Stkvhnson v. Florant, [1928] 
1D.L.R. 601 ; [19263 8. O. R. 80.— 
CAN. 

477 j. Security — By whom 

allowed — Privy Council Appeals Act, 
B, S. O., 1014 (c. 64), s. 1L£-MoBridk 
v. Ontario Jockey Club, Ltd., [1926] 
1 D. L. B. 748; 68 O. L. R. 267.— 
CAN. 

479 ii. .] — B. (A.-G. for 

Haskatohkwan) v. Mehjoke (No. 3), 
[1938] 2 W. W. R. 424.— CAN. 

PART DC. SECT. 4, SUB-SECT. 2.— 
B. (a). 

483 iv. Partnership suit .] — 

Where leave to appeal to the Privy 
Oounoil was applied for, petitioner 
contending that the decree involved 
a claim respecting property of Bs. 
10,000 within the meaning of Civil 
Prooedure Code, 1908, s. 110 (2) : — 
Held.* it was the value of applt.*s share 
in the partnership that must be looked 
to, 6c not the value of the whole of the 
partnership property.— Nariman Rub- 
tomji Mehta v. Basham Ibmayal 
valad Haji Khamisa (1924), I. L. B. 
49 Bom. 149.— IND. 

48 $ T . — M Property "—Loss of 
trade Goodwill, ) — Where the result of 
a Judgment was to destroy or prevent 
defts. from trading by depriving them 
of goodwill 6c ot trade names which 
they had hitherto used ; — Held : these 
were ** property •• ; & as any of the 
matters in controversy was worth more 
than $4,000, the matter was a 
** pecuniary amount M exceeding that 
sum within Privy Oounoil Appeals Act, 
s. 2 .— Battue Crush Toasted Corn 
Flak® Oo. r. Kellooo Toasted Corn 
Flaks Oo.. U924J 2 D. L. R. 1238 ; 64 
O. L. R. 629.— CAN. 


483 vi. .] — In a suit for an ease- 
ment of light Sc air claimed by the 
owner of property A. against the owner 
of property B., it la the value of the 
easement Sc not the value of property 
A. that determines the appealable value 
for leave to appeal to the Privy Council 
under Civil Prooedure Code, 1908, 
s. 110. — Lallubhai Praoji v. Bhembai 
Dajibhai (1929), I. L. R. 53 Bom. 552. 
—IND. 

488 vii. .]— In Code of Civil 

Prooedure, 1908, s. 110, dealing with 
appeals to the King in Oounoil from a 
decree or Anal order of a High Ct., the 
words “ the amount or value of the 
subject-matter of the suit in the ot. of 
first instance ” mean the amount or 
value at the institution of the suit, 6c 
not at the date of the decree in the ot. 
of first instance ; & that meaning is 
not affected by the alternative con- 
dition which follows in the sect. 

09m°L 2 ll A R. V 53 Mad. lOT^IND^ 

483 viii. .y—Semble : if a plaint 

merely claims a sum of or under 
Bs. 10,000 as rent, the recurring nature 
of rent does not make the case fit for 
appeal to the Privy Council under 
sect. 110 of the Code of Civil Pro- 
cedure, 1908. — Joorsh Chandra Roy 
v. Bmdad Mb ah (1931), 59 L. R. Ind. 
App. 29.— IND. 

h 11. .] — On an application 

for leave to appeal to the Privy 
Council mesne profits subsequent to 
the date of the High Ot. decree cannot 
be taken into account in making an 
estimate of value under Civil Procedure 
Code, 1908, s. 110 (2 ). — Sebhoiri 
Shambhuunqam v. Manjatya (1926), 
I. L. R. 50 Bom. 160. — IND. 

k 1. »] — Pitt cannot 

insist upon the award of post-plaint 
Interest as something to which he 
possesses a legal right. Such interest 
oannot therefore be Included in 
appertaining the " amount or value 
of the subject-matter in dispute on 
appeal to His Majesty in Oottnoti.”— 

VENKATATHUUS/ — “ 

(1938), LL.& 

MSOSSt, Z*rm***±i 

— a* v. Regina Wins A Stout, Ltd. 


SAMI V, AJPFASWAMI 

. 66Mad. 886.— IND. 


(No. 2). [1922] 2 W. W. R. 1166 ; C 
D. L. R. 436.— CAN. 

•w. Judgment for sum less tha 1 
appealable amount — Sufficient sums sub 
sequcntly accruing .] — Ocean Trawler 
v. Maritime National Fish, Lti 
(No. 2) (1934), 8M.P.R. 233. — GAN. 

PART DC. SECT. 4. SUB-SECT. 2.- 
B. (b). 

e 1. Motion for infunctionr- 

Paseing-off action. 1— These were motlor 
on behalf ot resps. for conditional leav 
to appeal to the Privy Council. Reepi 
brought passing-off actions agains 
applts., to obtain an injunction agains 
each of them to prevent them fror 
keeping their taxicabs painted in sue 
a maimer as to be calculated to dooeiv 
the public into thinking that their oat 
were those of resps. The actions cam 
on for trial Sc injunctions were grant© 
against both applts. Defts. appealed 
Sc the Ct. of Appeal in April last tulowe 
the appeals in both oases Sc dissolve 
the injunctions. Reaps, moved fo 
conditional leave to appeal to th 
Privy Council against this order:— 
Retd: proposed appeal did not direct! 
or indirectly involve a claim or guaetioi 
to or respecting a civil right of the vatu 
of 2500, Sc the motion should aooord 
ingly be dismissed. — N icholson 
Black Sc White Cabs, Ltd., [192E 
N. Z. L. R. 610. — WJK. 

a li. Questions of pvbUe im 

parlance itwotoed—Pow* to . gran 
publicans* Ucen o ss . ) — On a motion fo 
conditional leave to appeal to th 
Privy Oounoil from a decision of th 
Ot. of Appeal In which the questtoi 
involved was the right of a flosntin 
to grant publicans* lioeno 
In a district originally forming part 
a no-llesnee district but whtoh by a 
alteration of boundartos had beoom 
merged In a lioenae district :— Held 
even If the proceedings did not involv 
a civil right of the value of 2600 ot 
the questions involved wen 
9c public Importano 
leave to appeal shoo* 
ba granted without jwwW terma.- 
SoaUMI v. Young. 119301 N. EL L E 
827.- -N . E i 
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681a. Abrogation by Canadian Statute.] — 

British Coal Corpn. v. R., No. 447b, ante . 

532a. .] — Their Lordships do not act as a Ct. 

of Criminal Appeal. & are not concerned to 
regulate the procedure of cts. in India, or 
to criticise what is mere matter of pro- 
cedure. — Atta Mohammad v. R. (1929), 67 
L. R. Ind. App. 71, P. 0. 

534. Add. Annotation : — Refd. Nadan v. R., [1926] 
A. C. 482. 

534a. Whether venire de novo ordered.] — Has 
Behari Lal v. Kino-Emperor, No. 554f, 
post. 

538a. Question of Jurisdiction of colonial court — 
To Issue mandamus to inferior oourt.] — The 
Supreme Ct. of Ontario has jurisdiction to 
mandamus a county ct. judges criminal ct. 
to try, according to the procedure provided 
by Criminal Code of Canada, s. 827, a person 
against whom an indictment has been found 
by a grand jury for the county. The fact 
that no rules have been made as to the issue 
of a mandamus in a criminal matter does not 
preclude the Supreme Ct. from exercising its 
full powers. 

Special leave to appeal to the Privy Council 
was granted upon a petition alleging two 
grounds : ( 1 ) that the Supreme Ct. had not 
jurisdiction to issue a mandamus in the 
circumstances above referred to, & (2) that 
under the Criminal Code the persons indicted 
had not the option given by sect. 827 to be 
tried without a jury. Special leave was 
granted on the first ground ; the question 
whether the appeal could be entertained was 
reserved : — Held : the appeal should be 
dismissed, since the ground upon which 
special leave was given failed, & the second 
ground was merely a question of procedure 
& was not one upon which an appeal would be 
entertained. — A.-G. for Ontario v. Daly, 
T1924] A. C. 1011 ; 94 L. J. P. C. 21 : 132 
L. T. 210 ; 40 T. L. R. 814, P. 0. 

Annotation : — Refd. Nadan v. R. ( [1926] ‘A. O. 482. 

538b. Question of procedure.] — A.-G. for Ontario 
v. Daly, No. 538a, ante. 

540a. As to construction of statute.] — A 

difference of judicial opinion in the High 
Cts. of India in reference to a sect, of the Code 
of Criminal Procedure may be a ground for 
granting special leave to appeal in a criminal 
case. — Nazir Ahmad v. King-Emperor 
(1936), 164 L. T. 362 ; 80 Sol. Jo. 243 ; 30 
Cox, C. C. 359, P. C. 


541. Add. Annotation: — Refd. Seneviratne v. R., 
[19 w] 3 All E. R. 36. 

542. Add. Annotations : — Distd. Practice Note 
(1932), 48 T. L. R. 300. Apld. Lawrence v. 
R., [1933] A. 0. 699. Retd. TJmra v. R. 
(1924), 41 T. L. R. 80 ; Nadan v. R., [1920] 
A. C. 482 ; Klshan Singh v. R. (1928), 44 
T. L. R. 690 ; Knowles v . R., [1930] A. C. 
360 ; Mahadeo t>. R., [1930] 2 All E. R. 813 ; 
Renouf r. A.-G. for Jersey, [1930] 1 All E. R. 
936 ; Seneviratne v . R., [1936] 3 All E. R. 
36 ; Choukhani v. King-Emperor, Mukherjee 
v . King-Emperor (1938), 107 L. J. P. C. 36. 

546. Add. Annotation : — Refd. Seneviratne v. R., 
[1936] 3 All E. R. 30. 

549. Add. Annotation : — Refd. Nadan v. R., [1926] 
A. C. 482. 

549a. .] — Nadan v. R., No. 91a, ante. 

549b. Misinterpretation of statute.] — 

The contention that in a criminal case a ct. 
in India has come to a wrong conclusion 
upon the interpretation of an Indian statute 
is not necessarily tantamount to an allegation 
of substantial & grave injustice such as to 
induce the Privy Council to give special 
leave to appeal. — U mra v. R. (1924), 41 
T. L. R. 86, P. 0. 

649c. .] — Renouf v. A.-G. for Jersey, 

No. 059a, post. 

561. Add. Annotations : — Refd. Renouf v. A.-G. 
for Jersey, [1930] 1 All E. R. 930 ; Sene- 
viratne v. R., [1936] 3 All E. R. 30. 

554a. As to onus of proof — No miscarriage of 

justice.]— Ceylon Evidence Ordinance, No. 14 
of 1895, provides by sect. 100 that : “ When 
any fact is especially within the knowledge 
of any person, the burden of proving that 
fact is upon him.” At the trial of two 
persons accused respectively of performing 
an illegal operation & of abetting its per- 
formance, the judge in the course of his 
summing-up, after stating that the person 
on whom the operation was alleged to have 
been performed was at the time unconscious 
under chloroform, & that what took place 
was a fact especially within the knowledge 
of the accused who were there, directed the 
jury that the law said that the burden of 
proving that no criminal operation took 
place was upon the accused : — Held : that 
direction did not correctly state the law. It 
is not the law of Ceylon that the burden is 
cast upon an accused person of proving that 
no crime has been committed. The facts 


PART IX. SECT. 4, SUB-SECT. 3.— A. 


533 i. Not a court of criminal appeal. ) 
—The Judicial Committee will neither 
aooept nor share the responsibility for 
the administration of criminal justice 
in India, unless there has been some 
violation of the principles of justice or 
some disregard of - legal principles. — 
Rubtom v. R.. Randib Singh v. It-, 
Tab* Singh v. R., Rhuda Baksh r. R. 
(1923), I. L. R. 48 Bom. 515.— IND. 


532 11. .] — The power of the 

Judicial Committee to entertain appeals 
from a lower ot. is not that of a ct. of 
criminal appeal, but as the Privy 
Council advising the Sovereign with 
regard to the exercise of the preroga- 
tive, which is a remnant of the powers 
of the Crown to interfere with tribunals 
of justioe, which do not exist In this 
country at all. There must be proof 
that there was no proper trial Sc that 
the forms of all judicial procedure 


were disregarded, not only according to 
local ordinances, but according to the 
unvarying character which is common 
to all. — H UNMANTRA Q V. R. (1924), 
I. L. R. 49 Bom. 455.— IND. 


532 ill. .1— The Judicial Com- 
mittee does not sit as a ct. of criminal 
appeal. It will not interfere with a 
criminal sentence unless there has been 
something so irregular or so outrage- 
ous as to shock the very basis ot justice. 
— Mohindar Singh v. R. (1932), 
I. L. R. 13 Lah. 479.— IND. 


532 iv. .]— The Judicial Com- 

mittee of the Privy Council is not a 
ct. of criminal appeal Sc where special 
leave to appeal has been granted on a 
particular ground the ordinary rules 
limiting the exercise of this jurisdiction 
do not cease to apply. — Babu Lal 
Choukhani v. Bmpbrob 1. L. R., [1938] 
2 Cal. 295.— IND. 


J.S* 
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538 u# .J — R. v. Scott (No. 2) 

(1924), 57 N. S. R. 201.— CAN. 

538 ill, Evidence improperly 

admitted .1 — Held: the use made in 
evidence of books Sc documents found 
in the library of a suspected person 
presented a question ot * great geneial 
Sc publio importance/* — R. v. McLacu* 
LAN, [1924] 1 D. L. R. 1109 : 42 Can. 
Crim. Cas. 86; 56 N. S. K. 549.— 
CAN. 

PART IX. SECT. 4, SUB-SECT. 3.— 
B. (b). 

642 ii. .1 — In order to interfere 

with criminal administration the Judi- 
cial Committee must be satisfied that 
the result arrived at was opposite to 
the result the Judicial Committee 
would have reached. Sc that the same 
opposite result would have been reached 
by the local tribunal In the absence of 
irregularity. — P lucknftt v. Emperor 
I. L. R„ [19391 Cal. 187.— IND. 



Cases 644a — SMd. English and Empibe Digest Supplement, 


of the case were such, however, as to point 
irresistibly to the guilt of the accused quite 
independently at that direction to the fury, 
& there had been no such substantial in- 
justice, no such deprivation of the substance 
of fair trial, as to justify the grant of special 
leave to appeal to His Majesty in Council. — 
Atttgalle v. R., [19861 A. 0. 838 ; [1986] 
2 All B. R. 118 ; 105 L. J. P. C. 79 ; 154 
L. T. 620 ; 62 T. L, R. 390 ; 80 Sol. Jo. 571 ; 
30 Cox, C. C. 390, P. 0. 

Annotation : — Coned. SenevJratne v. R., {1036] 3 All E. R. 

36, P. O. 

554b. .] — Applt. was charged in Ceylon 

with having murdered his wife. The evi- 
dence of applt. ’s servants, if believed, 
established that applt. was not in his wife’s 
room immediately before her death, Sc there 
was no evidence that applt. was in his wife’s 
room at any material time. There was 
strong evidence, both in letters written by 
deceased Sc of conversations, pointing to a 
tendency or inclination on the part of 
deoeased to commit suicide. Although there 
had been quarrels, applt. had never been seen 
to threaten his wife with any form of physical 
violence. Evidence was given by a number 
of medical witnesses, which established that 
chloroform was the cause of death, but the 
medical evidence was completely ambiguous 
In its effect, with no preponderance of opinion 
among the doctors that the physical conditions 
of deceased apparent at the post-mortem 
were such as to be consistent only with the 
hypothesis of homicide. The doctors were 
divided in their opinions as to whether 
death was due to asphyxia or syncope, 
whether certain marks on the face of the 
deoeased were such as would be caused by 
bums from chloroform, whether pressure on 
the face would be necessary to cause such 
burns & as to the behaviour of persons during 
the administration of chloroform. At the 
trial, the prosecution called aH available eye- 
witnesses, even though their names appeared 
in the list of defence witnesses, Sc witnesses 
who gave evidence favourable to applt. were 
extensively cross-examined as to other & 
previous oral statements, such procedure 
being permissible with the leave of the judge 
under the Ordinance (Law of Evidence) 14 
of 1895, ss* 154 & 156. In other cases 
evidence of what a witness had said was given 
apparently without previous cross-examina- 
tion of the witness as to such statements. 
After the evidence of all the witnesses had 
been taken, the judge Sc jury with applt. A 
counsel went to applt.’s house where the 
. servant witnesses were questioned further Sc 
certain experiments were conducted. The 
jurors were not all together, but were divided 
up for the purpose of the experiments, each 
being asked bis impressions. The judge in 
the course of his summing up, discussing the 
medical evidence intimated that if the jury 
could not make up their minds from the 
doctors* evidence, it was still their duty to 
come to a conclusion on their own observa- 
tions. The judge in giving His direction as 
to the facts generally said : “ He (applt.) has 
got to explain. ... In the absence of ex- 
planation, the only inference is that he is 
guilty ” Sc finally the judge said : " the 
verdict, whether it is a conviction or an 
acquittal, 1 hope ft wiE be unanimous, . . . 

. but if you cannot agree please remember i 


that I have got the full power to ask yot 
to reconsider your verdict, but four tc 
three means an unacceptable verdict. That 
means you have to go through the tria 
again. I hope you wm not have this mis- 
fortune.” The jury convicted by five tc 
two. one of the five recommending the 
applt. to mercy. Applt, appealed : — Held : 
(1) there being points botn for Sc against 
f applt. but the greater number merely 
ambiguous Sc no medical or other circum- 
stantial evidence justify&g a conviction, nc 
tribunal as a matter of legitimate inference 
could arrive at the conclusion that the applt. 
was guilty ; (2) it is not incumbent upon the 
prosecution in a murder case to call every 
available eye-witness, Sc while witnesses 
essential to the unfolding of the narrative on 
which the prosecution is eased must be called 
by the prosecution, it is undesirable that the 
prosecution should call witnesses Sc at once 
proceed to cross-examine them ; (3) in a 

criminal prosecution the onus of proof is 
upon the prosecution Sc there is no obligation 
upon the prisoner of proving facts especially 
, within his own knowledge ; (4) where a view 
by the jury is necessary the statutory pro- 
cedure tinder Criminal Procedure Code, s. 238 
must be strictly followed, & any serious 
departure therefrom tends ” to divert the 
due & orderly administration of the law.” 
The procedure here followed was altogether 
irregular; (5) references in a summing up 
to the necessity for a unanimous verdict in 
order to prevent a new trial are apt to be mis- 
construed by the jury Sc are to be avoided. — 
Senbviratnei v. R., [1938] 3 All E. R. 36, P. C. 
554c. Non-direction of Jury.]— -On the appeal of 
an applt. who had been convicted in Nigeria 
of stealing Sc false accounting it was estab- 
lished by reference to the shorthand record 
of the judge’s summing-up at the trial that 
he did not give the jury any direction at 
all as to the onus of proof resting on the 
prosecution, or that the accused was entitled 
to have the benefit of a reasonable doubt: 
— Held : (1) such an omission was as grave 
an error as active misdirection on the ele- 
ments of the offence, Sc a verdict of guilty 
given by a jury who had not taken that 
fundamental principle into account was given 
in a case where the essential forms of justice 
had been disregarded, Sc the conviction 
should be set aside ; (2) the general sentence 
of three years* imprisonment passed on applt. 
was invalid, for it was applicable to each 
count, whereas for the offences charged: in 
the counts for false accounting the maxi- 
mum punishment was two years ; (3) when 
the judge in chambers, in tho absence of 
applt., varied the sentence on the record so 
that applt. was to receive two years* im- 
prisonment on the counts for stealing Sc one 
year on the counts for false accounting, this 
* was a new Sc different sentence passed in 
circumstances in which the judge had no 
jurisdiction to pass any sentence, Ss the 
sentence purported to have been thus passed 
should accordingly be set aside. — L awbbnce 
v. R., [1933] A. a 699 ; 102 L. J. P. 0. 148; 
50 T. L. R. 18, P. 0* 


554c, ante. 


sentence.] — L awkhwgb v. ft*. 
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554e. Alteration of sentence In absenee of prisoner.] 
— Lawrence v. R. # No. 554c, ante . 

554f. Juror unable to understand English.] — (1) A 
number of accused persons in India were 
convicted of murder A in some cases were 
sentenced to death Sc in others to transporta- 
tion for life. It subsequently transpired that 
at the trial one of the jury did not under- 
stand English, the language in which some 
of the evidence, counsel’s addresses, Sc the 
judge’s charge were given s — Held : on 

appeal, the convictions & sentences must be 
set aside on the grounds that the effect of 
the incompetence of the juror was to deny 
to the accused persons an essential part of 
the protection afforded to them by law, & 
that the result of the trial was a miscarriage 
of justice. 

(2) In England the ordinary order would 
be in such circumstances to award a venire 
de novo . Their Lordships, however, think it 
desirable that any discretion as to any con- 
sequential order should be exercised by the 
High Ct., & they content themselves, there- 
fore, with humbly advising His Majesty that 
the appeal should be allowed ( per Our.). — 
Has Bbhari Lalv. King-Emperor (1933), 102 
L. J. P. O. 144; 160 L. T. 3 : 50 T. L. R. 1 ; 
77 Sol. Jo. 671 ; 30 Cox, O. 0. 17, P. C. 

558a. Trial for murder — Failure to consider possi- 
bility of verdlot of manslaughter.] — Knowles 
v. R., No. 504a, poet . 

550. Add. Annotations : — As to (1) Consd. TJmra v. 
R. (1924), 41 T. L. R. 80 ; Nadan c. R., [1920] 
A. O. 482. 

560. Add. Annotations: — Refd. Nadan v. R., [1920] 
A. O. 482 ; Knowles v. R., [1930] A. C. 300 ; 
AttygaUe v. R., [1930] 2 All E. R. 110 5 
Renouf v. A.-Gh for Jersey, [1930] 1 All E. R. 
930 ; Seneviratne t>. R., [1930] 3 All E. R. 30. 

561a. What amounts to “ verbal ” evidence — 

Ceylon Evidence Ordinance, No. 14 of 1895.] — 
A woman whose throat had been cut was 
unable to speak owing to the nature of the 
wound. She was fully conscious, however, 
Sc able to understand what was said to her, 
to make signs & to nod her head slightly. 
After making certain signs which, it was 
alleged, possibly indicated applt., she was 
asked the direct question whether it was the 
applt. who had cut her throat, Sc in answer 
to that question she nodded her head. She 
died shortly afterwards from asphyxia result- 
ing from the injury to her throat : — Held : 
evidence as to signs made in answer to 
questions put to the deceased was admissible, 
but statements of witnesses as to what 
interpretation they put upon the signs were 
not admissible ; further, the direct question 
to deceased whether it yras applt. Sc ner nod 
of assent constituted a verbal statement 
made by her within sect. 32 of Ceylon Evi- 
dence Ordinance, 1895, Sc as such was 
admissible in evidence under the section. 
There was proper Sc sufficient evidence of 
a verbal statement by deceased to the effect 


that it was applt. who had cut her throat. — 
Chand&asbkbra (otherwise Ausandiri) v. 
R., [1937] A. C. 220 ; [1930] 3 All E. R. 805 ; 
100 L. J. P. O. 30; 150 L. T. 204; 53 
T. L. R. 137 ; 80 Sol. Jo. 1012 ; 30 Oox, 
C. C. 540, P. 0. 

562a. Irregular view by jury.] — Seneviratne v. 
R., No. 554b, ante . 

564a. Trial for murder by Judge alone — Trial by 
Jury impracticable or not permitted by local 
circumstances.] — Applt. was convicted of the 
murder of his wife, Sc sentenced to death upon 
a trial in Ashanti without a jury. By sect. 9 
of Ashanti Administration Ordinance, 1902, 
“ so far as it is practicable Sc local circum- 
stances permit ,r the procedure, civil Sc 
criminal, in the Ashanti ot. was to be the 
same as in the Supreme Ot. of the Gold Coast 
Colony ; in that ct. it was imperative by 
Ordinance that a trial for murder should be 
with a jury. The trial judge had not stated 
that a trial with a jury was not practicable 
or not permitted by local circumstances. It 
appeared on the appeal that there never had 
been trial by jury in Ashanti. The death 
of applt. ’a wife resulted from a wound 
inflicted by a shot from a revolver while she 
Sc the applt. were together alone in a room. 
By a dying declaration she had stated that 
the revolver had been fired accidentally by 
herself in a manner which she described. 
The applt. in his evidence also attributed the 
wound to an accident by her. There was 
much circumstantial evidence : — Held : it 
should be presumed that a trial with a jury 
was not practicable, or was not permitted by 
local circumstances, Sc accordingly that the 
appeal failed so far as it was based upon 
want of jurisdiction ; but the appeal should 
be allowed upon the ground that the applt. 
had not the substance of fair trial. Sc had 
suffered substantial Sc grave injustice, in that 
the trial judge, having come to the conclusion 
that the revolver had been fired by the applt., 
had entirely failed to oonsider whether the 
evidence justified a conviction for murder as 
opposed to manslaughter, Sc the Board was 
clearly of opinion that it did not. — K nowles 
v. R., [1930] A. C. 300 : 99 L. J. P. O. 108 ; 
143 L. T. 28 ; 40 T. L. R. 270 ; 29 Oox, C. 0. 
199, P. O. 

564b. Reduction of sentences — Failure to observe 
statutory requirements.] — R. v. Dahu Raut 
(1935), 61 T. L. R. 338 ; 79 Sol. Jo. 231, P. 0. 

586a. Discretion of court below — Judicial Com- 
mittee will not interfere — Though members 
of court below disagree.] — Under Civil Code 
^of Quebec, art. 189, a husband or wife may 
demand a separation on the ground of “ out- 
rage, ill-usage, or grievous Insult ” ; A by 
art. 190 t 41 The grievous nature Sc sufficiency 
of such outrage, ill-usage Sc insult, are left 
to the discretion of the ct., which, in appreci- 
ating them, must take into consideration the 
, rank, condition Sc other circumstances of 


iQurr ix. sect t. 

m L Plaintiff domiciled 

—On an application by pltf. for 
to appeal per eathm to tba Jr 
Committee ot the Privy Ctor 
Held; the question involved 
1 appeal was one of 

ft public importance ft 

to appeal should be given ; but 



pltf. had established his domicile 
abroad, he should be required to give 
security for the costs of the trial ft of 
the appeal to the Ct. of Appeal, as well 
** - usual security on appeals to the 
al C ommi ttee^ — Y ouro «. Oufta- 
Nourossuf Ry. Ocl. 119801 1 
tw. W. R. 764 : ! D, L & 418 : »T 
[ a JL a 1 ; 88 Man. L. R. 507.— CAM. 
m ML. Poteer$ of Prtov Council .) — 
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Rule 9 of Privy Council Rules does not 
empower the ct. to extend, beyond the 
Unfit fixed by Ord. 45, r. 7 of the aril 
Procedure Code, the time for furnishing 
the security ft depositing the transla- 
tive, etc., charges required by that rule 
in connection with an appeal to the 
Privy Council. — Bahadur Lax v. 
Judges or Allahabad High Court 
(1933), I. L. R. 65 AU. 432. — IND 


the parties.” In such a case the Judicial 
Committee will be very reluctant to interfere 
with the discretion of the ct. below, even 
where there has been a great difference of 
judicial opinion, unless it appears that there 
has been a miscarriage of Justice. — Baldwin 
v, Baldwin (1022), 01 L. J. P. C. 208 ; 128 
L. T. 10, P. C. 

508. Add. Annotation: — Consd. Re Letteis Patent 
No. 180,207, Re Carbonit Akt., [1024] 2 Ch. 
53. 

606. Add, Annotation : — Refd. Nadan v, R., [1926] 
A. 0. 482. 

608. Add, Annotation : — Refd. A.-G. of British 
Columbia v, A.-G. of Canada, [1024] A. C. 222. 

609. Add, Annotation: — Dlstd. James v, Cowan, 
[1932] A. C. 542. 

610a. ij — Jambs v, Cowan, No. 

188a, ante . 

618. Add, Annotation: — Refd. Eurana S.S. v, 
Burrard Inlet Tunnel & Bridge Co., [1931] 
A. 0. 300. 

618a. From'Court of King’s Bench of Quebec — 

In respect of what matters.] — (1) In Art. 68 
‘ of the Code of Civil Procedure of Quebec, 
which provides that an appeal lies to the 
, Privy Council from final judgments rendered 
in appeal by the Ct. of King’s Bench in cases, 
among others, “ concerning titles to lands or 
tenements, annual rents or other matters in 
which the rights in future of the parties may 


/’ the “ other matters ” are not 
necessarily ejusdem generis with the matters 
previously mentioned. 

(2) Upon an application to admit an appeal 
it is the duty of the ct. to decide whether 
there is a right of appeal under the statutory 
provisions applicable. — Davis (Lady) v, 
Shaughnbssy (Lord), [1032] A. C. 106 ; 101 
L. J. P. 0. 37 ; 146 L. T. 289. 

618b. Duty of court on application to 

admit appeal.] — Davis. (Lady) v, Shaugh- 
nbssy (Lord), No. 618a, ante. 

621. Add, Annotation : — Refd. Nadan v. R., [1920] 
A. 0. 482. 

621a. From Court of Appeal of British 

Columbia — No power to grant leave in criminal 
matter — What is " criminal matter.”] — 
Upon the true construction of the Order in 
Council of Jan. 23, 1911, regulating appeals 
from the Ct. of Appeal of British Columbia 
to His Majesty in Council, the power of that 
ct. under r. 2 ( b ), in conjunction with the 
definition of “ judgment ” in r. 1, to grant 
leave so to appeal from any “ decree, order, 
sentence, or decision ” does not apply to a 
criminal matter. A prosecution under a 
statute of British Columbia, whereby a 
person summarily convicted of an offence 
thereunder is liable to a penalty & imprison- 
ment, & consequent -proceedings by way of 
habeas corpus certiorari , or case stated, raising 
the question whether the statute is ultra vires , 
are criminal matters for the above purpose. — 
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PART IX. SECT. 8. SUB-SECT. 1. 

o I. Question relatino 

to freedom of inter -State trade.] — On 
applications to the High Ct. for certifi- 
cates under sect. 74 of the Constitution 
that qnestions of law as to the limits 
inter sc of the constitutional powers of 
the Commonwealth & of the State of 
New South Wales involved In the 
decision In Ex p . Nelson (No. 1). 42 
O. L. R. 209. were questions whioh 
ought to be determined by His Majesty 
in Counoil : — Held .* the applications 
should be refused. — Ex p. Nelson 
(No. 2) (1929). 42 O. L. R. 258 ; 3 
A. L. J. 66 : 1929 A. L. R. 177.— AUS. 

606 i. Operation o) 

Australian Juiidary Act , 1903.] — 

Judiciary Act, 1903-1920. s. 30 (2) (a), 
excludes an appeal as of right to the 
Privy Council from a decision of the 
Supreme Ct. exercising Federal JuriB- 
diction. Sc gives to the High Ct. 
Jurisdiction to entertain an appeal 
from such a decision. — Limerick S.S. 
Co. v. Commonwealth of Australia 
(1924), 36 C. L. R. 69 ; 25 8. R. N. S. W. 
293 ; 31 ArgtusL. R. 153.— AUS. 

PART IX. SECT. 8. SUB-SECT. 2. 

•b. Competency of appeal — From 
Divisional Court of Appellate Division .] 
— No appeal lies, unless the case falls 
within Privy Council Appeals Act, 
R. S. O., 1914 (o. 64), or unless leave 
to appeal Is granted by the Judicial 
Committee.— Boland v. Canadian 
National RY. Co.. [1926] 1 D. L. R. 
420 ; 68 O. L. R. 226.— CAN. 

sd. From advisory opinion — 

" Final judgment.”] — Where questions 
were referred to the ct, for its considera- 
tion, Sc the matter was beard before 
a ct. composed of four Judges who were 
equally divided in opinion : — Held : 
(I) for the purpose of appeal to the 
Privy Council the opinion of the ct,, 
although advisoiy only, could be 
treated as a Anal Judgment between 
parties ; (2) the words 44 final Judg- 
ment ” in the Privy Ooundl Rules 
mean that whioh is regarded as a 


final judgment under Canadian law. — 
Re Nova Scotia Legislative Council 
(No. 2) (1926). 69 N. S. R. 49.— CAN. 

sf. Order for trial by jury .] — 

Leave to appeal to the Privy Council 
from an order refusing to set aside an 
order providing for a jury trial of an 
action for damages for personal injuries, 
refused. — Bradshaw v. British 
Columbia Rapid Transit Co., Ltd., 
[10271 1 W. W. R. 425 ; 38 B. C. R. 
111.— CAN. 

q j. Necessity for .] — Ever since 

34 Goo. 3. o. 2, s. 36, now found, 
substantially unchanged, in Privy 
Council Appeals Act, R. S. O., 1014 
(o. 54), s. 2, the right of appeal In 
oases falling within its terms has stood 
unchallenged, & no leave to appeal, 
either to be given by the Judicial 
Committee or by the ot. below, has 
been regarded as neoeasary. Although 
the Act Is absolute In prohibiting an 
appeal in oases whioh do not fall within 
it, this does not deprive his Majesty 
of the prerogative right to grant leave 
to appeal in any case in which he sees 
fit to exercise that right. — McBride 
v. Ontario Jockey Club, Ltd., [1026] 
1 D. L. R. 743 ; 58 O. L. R. 267.- 
CAN. 

t i. .)— Applt. oo., having 

been held liable for approximately 
87,000, appealed giving security only 
for 8600 for the oosta of the appeal. 
The appeal having been dismissed, 


JkO 

__ Privy 

Council: — Held : the application as 
made oould not be granted. — Fidelity 
Phenlx Fire Insurance Oo. of New 
York v. McPherson, [19261 3 D.L.R. 
131 1 [1925] 8 . C. R. 104.— CAN. 

f U — .] — An application for 

special leave to appeal to the Pxivy 
Council. Sc even the granting of such 
leave, do not ipso facto operate as a 
suspension ot proceedings in execution 
of the Judgment rendered by the 
Supreme Ct. of Canada. — Stevenson 
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v. Florant, [1926] 1 D. L. R. 601 ; 
[1926] S. O. R. 90.— CAN. 

k (p. 498) i. .1 — (1) Leave to 

appeal to the Privy Counoil should not 
be granted in a criminal case, but 
parties desiring to appeal should be 
left to their remedy by application to 
the Privy Council for such leave. 

(2) Assuming the ot. to have power 
to grant leave to appeal, cuch leave 
should be refused in any case not 
oomlng within the principles laid down 
In Re DiUet, No. 642, ante. — R. v. R. 
(1926), 46 Can. Crim. Cos. 367 ; 58 

N. 8. R. 457.— CAN. 

1 (p. 498) i. Reducing arbitrator’s 

award — Expropriation of land.] — There 
Is a right of appeal to the Privy Council 
from the judgment of the Ct. of Appeal 
reducing the arbitrator’s award in 
regard to lands expropriated under 
Dominion Ry. Act, K. S. O., 1927. — 
Re Boulton 8c Toronto Terminals 
Ry. Oo., Ltd., [1033J 4 D. L, R. 621 ; 

O. R. 816.— CAN. 

•k. Appeals pending in Supreme 
Court dt before Rrivy Council — Stay of 
proceedings in Canadian appeal .J — 
Where, A. Sc B. being oo-defts., A. had 
first inscribed an appeal for hearing in 
the Supreme Ct. of Canada, Sc B. later 
on had inscribed an appeal to the 
Judicial Committee of the Privy 
Council, upon motion on hehalf of B. 
the proceedings on the first appeal were 
stayed pending the decision of the 
Privy Council upon B.*s appeal. — 
ASHBRCDGE V . SHAVER Si HaRRISON, 
[1925] 4D.LR. 1048 ; [1925] S. C. B. 
694.— CAN. 

sc. Appeal without leave — Not on 
Question of jurisdiction. ] — An appeal 
which raises only a question ot juris- 
diction Sc does not involve a pecuniary 
amount, is not a matter in controversy 
within Privy Council Appeal Act. 
R. G. O.. 1927, entitling pltf. to appeal 
*8 of right to the Privy Council.— 
Lovesond v. Grand Trunk Railway Sc 
Canadian National Railway, 11935] 
ID. L. R. 179 ; O. R. 739 ; affd., Il936] 
3 All £. R. 495, P. C.— CAN. 
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Chung Chuck v. R., [1930] A. 0. 244 ; aub 
stem. Ohung Chuch v. R., Wong Kit v. R., 
99 L. J. P. C. 71 ; 142 L. T. 266 5 46 T. L. R. 
134, P. C. 

626. Add . Annotation : — Retd. Nad&n v. R., [1926] 
A. O. 482. 

631a. Report to High Court should be inoluded 

in appeal.] — Practice Note, [1933] W. N. 
148 5 76 L. Jo. 421. 

640. Add. Annotation -Reid. Hem Sing v. 
Mahant Basant Das, [1936] 1 All E. R. 356. 

040a. 11 merely advisory.] — Applte. 

claimed to deduct from the income on which 
they had been assessed a sum paid to under- 
writers on an issue of preference shares on 
the ground that it was “ expenditure incurred 
for making profits in their business ” within 
Indian Income Tax Act, 1918. The collector 


of taxes, the chief revenue authority, & the 
High Ct. successively decided against them. 
They then appealed to His Majesty in 
Council : — Held : on a preliminary objection, 
the decision, judgment, or order made by 
the High Ct. under Indian Income Tax Act, 
1918, s. 51, was merely advisory & not final, 
A the appeal to His Majesty in Council was, 
therefore, incompetent. — Tata Iron & Steel 
Co. v. Bombay Chief Revenue Authority 
(1923), L. R. 60 Ind. App. 212 ; 39 T. L. R. 
288, P. 0. 

640b. Order of High Court — On appeal from 

application to district judge to file award.}— 
An appeal to the Privy Council lies under 
Code of Civil Procedure, 1908, s. 109, from a 
decree or final order of a Higgh Ct. made upon 
appeal from an order of a district judge upon 
an application to him to file an award in ct. 
The appeal is not precluded by sect. 104 (2) 


PART IX. SECT. 8. SUB-SECT. S. 

p i. .] — A judgment 

ot the High Ct. on the Appellate Side, 
granting probate to a person, is a final 
decree, from which an appeal lies to 
His Majesty in Council. — Vellasawmt 
Servai v. L. Sivaraman Skrvai (1926), 
I. L. R. 6 Ran. 119. — IND. 

t I. .] — Syed 

Khan v. Syed Kbrahim (1927). 
I. L. R. 6 Ran. 169.— IND. 


t ii. .1 — Where 

competing applications under Probate 
& Administration Aot, 1881, for pro- 
bate of different alleged wills of a 
testator, have been heard by the 
district judge as a regular suit, an 
appeal from the decree or final order 
passed on appeal by the High Ct. lies 
to the Privy Council under, & subject 
to the requirements of, the Code of 
Civil Procedure, 1908, ss. 109, 110.— 
VELLASAWMY SERVAI V. SlVARAINAN 
Skrvai (1929), I. L. R. 8 Ran. 179.— 
IND. 


t 111. .1— An 

appeal does not lie from an order under 
Ord. 41, r. 23, reversing a decree which 
dismissed a suit upon a preliminary 
point. Sc remanding the suit for trial, 
as this is not a " final order ** within 
sect. 109 of Code of Civil Procedure, 
1908. — Abdul Rahman v. D. K. 
Cassim Sc Sons (1932), L. R. 60 Ind. 
App. 76, P. C.— IND. 

t iv. .] — An 

order dismissing an appeal on the 
ground that, owing to applt/s 
failure to implead the representatives 
of a deceased reap., it had abated in 
Mo, Is a final order within sects. 109, 
110 of the Code of Civil Procedure. — 
Chuni Lal-Tulsi Ram v. Amin 
Chand (1933), I. L. R. 14 Lab. 609.— 
IND. 


ai. From interlocutory judg- 

ment A] — Appeals on matters inter- 
locutory in their nature should be 
allowed to be preferred to His Majesty 
In Connell only when their decision 
will practically put an end to the litiga- 
tion Sc finally decide the rights of the 



trial by the Ct. of Sessions. — Hjbma- 
yetuddin Ahmed v. Emfmiob (1930), 
I. L. R. 68 Calc. 344.— IND. 

a ill. Suspension of advocate 

from practice . } — Where an advocate 
has been suspended from practice for 
b re ach of rule 1 ot Chapter 21 of the 
General Rules for civil ots.. Sc he raises 
the question of the correct interpreta- 
tion ot the rule, this Is a lit A proper 


case for granting leave to appeal to the 
Privy Council. — Shiva Narain Japa 
e. Allahabad High Or. Judges (1033), 
I. L. R. 66 All. 702.— IND. 

639 ii. From order refusing io 

enrol legal practitioner . J — An order of the 
High Ct. refusing to enrol a person as 
a legal practitioner under Legal 
Practitioners Acts, 1879, Is not one 
from which the High Ct. has juris- 
diction to grant leave to appeal to the 
Privy Council. — Re Miss (1922), I. L. R. 
1 Pat. 690.— IND. 

b i. .) — Re An Advocate 

(1929), I. L. R. 8 Ran. 40.— IND. 

b ii. Valuation of property com- 

pulsorily acquired.] — In appeals in- 
volving the valuation of property in 
India, the Judicial Committee will 
entertain an appeal under Aot XIX, 
1921, s. 2, as to the value of property 
compulsorily acquired only upon 
questions of principle, including errors 
in appreciating or applying the rules of 
evidence, or the judicial methods of 
weighing evidence. — Nowroji Rus- 
tomji Wadia c. Bombay Government 
(1925), I. L. R. 49 Bom. 700.— IND. 

b ill. Not from decree affirming 

court below — What amounts to.) — Pltfe. 
obtained a mtge. decree in the ct. of 
the subordinate judge, but their claim 
to interest pendente life was disallowed. 
Defts. appealed to the High Ct. while 

£ ltfs. preferred a cross-appeal in respect 
i interest pendente lite. Defts. ’ appeal 
was dismissed while pltfs.’ cross-appeal 
was allowed, the decree ot the High Ct. 
being in the following terms : T * The 
decree of the Ct. below be modified to 
this extent that interest at the bond 
rate shall run on the principal up to 
the expiry of the period of grace.** 
Defts. applied for leave to appeal to 
His Majesty in Council, The value of 
the subject-matter of the suit Sc the 
appeal was above ten thousand rupees : 
— Held : the decree ot the High Ct. 
was not one " affirming the decision 
of the ct. tmmediately-oelow ’* within 
Code of Civil Procedure, 1908, s. 110, 
Sc appets. were entitled as of right to 
appeal to His Majesty in Council. 
Further, the appeal could not be 
limited to the question of interest only, 
upon which point there was variation 
in the decree, bnt appets. were entitled 
to appeal from the entire decree. — 
Thakur Jamuna Prasad Singh v. 
Jagarnath Prasad Singh (1929), 
I. Lu R. 9 Pat. 668.— IND. 

b Iv. .1 — Matters in 

dispute in a pending suit having been 
referred to arbn.. an award was made 
to the effect that deft, should, within 
a time fixed, give possession of a certain 
factory to _pttf., Sc in default should 
pay pltf. R s. 13,000. Objections to 
the award were made by deft, which 
were disallowed. Sc the award was 
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ordered to be filed, but as the time 
fixed for delivery of the factory had 
by then expired, the ct. considering it 
unnecessary to incorporate in its decree 
a direction relating to the delivery of 
the factory, granted a decree to pltf. 
only for the Ra. 1 3,000. Deft, appealed 
to the High Ct. & his appeal was 
accepted only to the oxtent that the 
decree of the trial ot. was modified to 
bring it into conformity with the 
award. Deft, then applied for leave 
to' appeal to His Majesty in Connell : — 
Held: os the High Ct. had In sub- 
stance affirmed the decision of the 
trial ct. the alteration made by it in 
the decree not being of a substantial 
nature, leave to appeal to His Majesty 
in Council under Code of Civil Pro- 
cedure, b. 110, oould not he granted. — 
Bansi Lal v. Gopal Lal (1928), 
I. L. R. 10 Lah. 688.— IND. 

b v. Order of High Court under 

Provincial Insolvency Act.) — In a case 
whore Provincial Insolvency Act, 1920, 
gives a right of appeal to the High Ot.. 
an appeal from the decision of the 
High Ct. lien to the Privy Council 
under, & subject to, the Code of Civil 
Procedure. — Maung Ba Thaw v. 
Ma Pin (1934), L. R. 61 Ind. App. 
168.— IND. 


b vi. 


Order suspending pleader 


from practice.) — Leave to appeal may 
be granted from an order of the High 
Ct. suspending a pleader from practis- 
ing for a period of six months. — Re 
A Pleader (1932), I. L. R. 66 Ali. 
246.— IND. 


law involved need not be of general 
importance ; It is sufficient if there is 
a substantial question of law between 
the parties. — Kaghunath Prasad 
Singh v. Partabgabh Deputy Combs. 
(1927), 54 L. R. Ind. App. 126.— IND. 

f ii. .1 — Delhi Cloth Sc 

General Mills Co., Ltd. v. Delhi 
Income Tax Combs. (1027), 64 L. R. 
Ind. App. 421.— IND. 

t iii. .] — Mathura, Kurmi 

v. J ao deo Singh (1927), I. L. R. 60 
All. 208.— IND. 

f Iv. Order made without 

jurisdiction.) — Kish an Singh v. The 
king Emperor (1928), L. R. 66 Ind. 
App. 390.— IND. 

f v. Matter of general import- 

ance .1 — Held : a case was a fit one for 
appeal to the Privy Council, where the 
question in dispute was of genera) im- 
portance, as the execution of docu- 
ments with an option of re-purchase 
was very common 6c a considerable 
amount of litigation came before the 
cts. in connection therewith. — Jivan- 
qeri Guru Phamklgihx v. Gajaxan 
Narayan Patkar (1926), I. L. R. 60 
Bom. 753. — IND, 
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of the Code ; that provision applies only to 
an appellate order of a district Judge where 
the application has been made to a sub- 
ordinate Judge. — BAkLAL Hargopal v. Kis- 
hanchand (1928), L. B. 61 Ind, App. 72, P. 0. 

849c. - Probate suit.] — Where competing 

applications under Probate & Administration 
Act, 1881, for the probate of different alleged 
wills of a testator have been heard by the 
District judge as a regular suit, an appeal 
from the decree or final order passed on 
appeal by the High Ct. lies to the Privy 
Council under, A subject to the requirements 
of, the Code of Civil Procedure, 1908, as. 109, 
110* — VELLASAWMY SERVAI V. - SlV ABAKAN 
Servai (1929), 67 It. B. Ind. App, 96, P. 0. 

640d. Not on question of compensation for 

land oompulsortiy aoqulred.] — Act XIX. of 
1921 has not the effect of giving a right of 
appeal to the Privy Council from a decision 
of the High Ct. upon an appeal from an 
award of the Tribunal appointed under 
Calcutta Improvement Act, 1911, ncnrinrrtnu 
compensation in respect of land acquired 
under the provisions of that Act. — Secre- 
tary ov Stays fob India v. Hindusthan 
.Co-operative Insgb. Society (1931), 68 
L. B. Ind. App. 269, P. 0. 

841a, Labors High Court — Jurisdiction under 

speolal Act.]— An Act ga^e power to a 
tribunal set up thereunder to decide questions 
which in substance concern the nature of the 
trusts under which the endowments of 
certain religious institutions were held. 

. They also included questions of compensa- 
tion for loss of office & questions as regards 
claims to property in respect of which the 
tribunal's powers were not limited by any 
provisions as to value. Under the Act the 
tribunal was given the same powers as are 
vested in the ordinary cts. of the country, 
A its proceedings were to be conducted in 
accordance with the ordinary rules of civil 
procedure of the country. The formal 
expression of its decision was described by 
the Act as a decree or order. The Act, 
however, provided that appeals from the 
tribunal were to be heard by a Div. Ct. & 
not by a single judge. On a preliminary 


objection taken to the competency of the 
appeal : — Held : the jurisdiction conferred 
upon the High Ct. was intended to include 
the new subject-matter as part of the 
ordinary appellate jurisdiction of the High 
Ot., A the case was within the general 
principle laid down by Viscount Haldane, 
L.C. in National Telephone Co., ltd. v. Post- 
master-General , [1913] A. 0. 646, at p. 652, 
that “ when a question is stated to he referred 
to an established ct. without more, it . . . 
imports that the ordinary incidents of the 
procedure of that ct. are to attach, A also 
that any general right of appeal from its 
decisions likewise attaches," & the objection 
could not be sustained. — Hem: Singh v. 
MaHant Basant Das, 11836] 1 All El. B. 
366 s 80 Sol. Jo. 803, P. 0. 

641b. High Court of Bengal — Claim relating to 
cantonment land. ] — B arrackporh Canton- 
ment Committee Secretary v. Satish 
Chandra Sen (1930), 47 T. L. B. 3, P. 0. 

653a. Appeal Involving interpretation of order in 
council — No certificate by High Court.] — 
Mackay v . Forbes, [1939] 4 Au E. B. 368 ; 

* 66 T. L. R. 114, P. 0. 

658a. Gold Coast — Native tribunal — Attitude of 
Judicial Committee to decision.] — The 

Native Jurisdiction Ordinance, 1883, of the 
Gold Coast provides by sect. 11 that the 
civil jurisdiction of a native tribunal shall 
extend to hearing & determining certain 
classes of suits, including all suits relating 
to the ownership or possession of lands held 
under native tenure A situated within its 
jurisdiction ; A by sect. 17 that when it 
appears to any ct. that a case brought before 
it is one cognisable by a native tribunal the 
ct. shall, unless satisfactory reasons to the 
contrary be shown, refer the parties thereto. 
A suit of the class mentioned above having 
been tried A decided by a native tribunal, 
the decision was reversed upon the evidence 
by the Provincial Oomr., A his judgment was 
affirmed upon a further appeal to the 
Supreme Ct. s — Held : having regard to the 
provisions of the Ordinance the decision of a 
native tribunal in a matter of the above kind, 
being one peculiarly within its knowledge, if 
arrived at after a fair hearing A on relevant 


•51 i. Sum below appealable value — 
When appeal lies .} — Mauno Ba. Than. 
«. Pegu District Council (1987), 
I. L. R. 6 Ran. 43.— IND. 

sL Limitation of right to appeal — 
Letter* Patent of Calcutta High Court 
of 1997. ] — The new clause of the Letters 
Patent of the Calcutta High Ot, 
passed 1927, takes away, in all second 
appeals decided by a single ledge, 
without his giving a oertlfloate that the 
case Is a fit one for appeal, the right 
to go to the Privy Council under tha 
ordinary law, though the right of the 
Judicial Committee to rive special 
leave is not of oourte affected. The 
new Letters Patent cannot be applied 
to pending cases without taking away 
existing rights of appeal. — S adar An 
e. Dalxbcuddxn (1998), I. L. R* 56 Oalo. 
519. — IND. 

— . ■P* I to aooidiwo appeals.)— 

It is desirable that in some manner 
recourse to two appeals to the Privy 
Council should be avoided where one 
is from a decree of the High Ot. under 
sect. 98 ft) of the Code of Civil Pro- 
cedure A the other is from the decree 
in a Letters Patent Appeal varying 
the former demee.— J atondranavr 


Chandhuri V. Udatkumar Das (4981), 
I. L. R. 58 Calc. 1281.— IND. 

PART IX. SECT. 8, SUB-SECT. 4. 

a (p. 502) 1. — — No power 

to extend .)-- The ct. has no dtseariian 
to depart from the rules regulating 
appeals to His Majesty in OotmciL ft la 
functus officio as regards granting leave 
to appeal when the time prescribed 
by the rules has expired. The only 
remedy of either the Crown or a subject 
who desires to appeal from a decision 
ot the ot., but is out of time, is to apply 
to His Msjwriy in Council lor special 
leave to appeal. — R hodso-Moorhousx 
v. Stamp Dunns Comr. (No. f), 
[1933] NT Z. L. R, 1418.— #145. 

k ip. 505) I. Judge* 

equal fg divided .}— The Ot. of Appeal 
granted leave to appeal to the Privy 
Council from a decision of the Ct. ef 
Appeal reversing an order for a new 
trial, the verdict of the Jury being for 
more than 9500, A the Judges, including 
the trial fudge, bring equally divtdeX 

— TBnStADI V. MAXAWAT^ DRAINAGE 
Board, [1998) N. Z. L. R. 416.— NX. 

era. Irish Free State — Leave to appeal 
— When gr a n t ed.) — T he general vote- 
' governing applications for leave 


to appeal stated. — Hull v. M'Kjenna, 
" Fbxbman’B Journal '' v. F e r nb thom 
A Trahbuberi, [1926] L R. 402. — IR. 

tn. .] — Leave to 

appeal refused. — O 'Callaghan *. 
O'SULLIVAN, [1926] 1. R. 586. — IR. 

.] — see, also. No. 

715. , 


so. Hie* Court of Western Samoa- 
Criminal matter — No public interest 



sq. ,] — The Supreme Ct. of 

New Zealand has no jurisdiction to 
mat leave to appeal to the Privy 
Council from a judgment of the 
sme Ct. on an appeal from the 

CL L. R. 474. — NX. 

FART DL SECT. 1 

•a. Stop of exeeutkm Prndinpappeal 
— What must be shown — Abi&tjr of 
lo pay in event of reversal .} — 
oNsrnuonoN Oo.. Ltd. A 
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evidence, should not be disturbed without 
very dear proof that it was wrong, & in the 
present case there was no such proof. — 
Abakah Nthah v . Anguah Bennteh, [1931] 
A. 0. 72 ; 100 U J. P. 0. 47 ; 144 L. T. 161, 
P. O. 

659a. — — .] — (1) There is no appeal as of 

right to His Majesty in Council from the 
decision of the Royal Ot. of Jersey in a 
criminal case. There is no trace in any 
legislation, or in an authoritative work, of 
any such right of appeal. The Ordinances 
of Pyne A Napper, 1591, which, in the light 
of present evidence, must be regarded as 
having been properly confirmed by Order in 
Council & registered, A as having become 
part of the law of Jersey, support the view 
that there is no appeal as of ragnt in criminal 
matters. There is, however, no Order in 
Council, charter, or other instrument of 
authority from which it can be inferred that 
the Crown’s prerogative right to grant special 
leave to appeal, & to allow an appeal, in a 
criminal case from Jersey has been taken 
away. That prerogative right still exists. 

(2) The prerogative right of entertaining 
appeals can only be taken away by express 
words or the necessary intendment of a 
statute or other equivalent act of State. 

(3) The Board treats applications for 


special leave to appeal in criminal cases 4c 
the hearing of criminal appeals so admitted 
as being on the same footing, &, in the case 
of misdirection, or in any other case of an 
alleged failure in the proper trial of a criminal 
case, will advise His Majesty to intervene 
only if there is shown to have been such a 
violation of the principles of justice that 
grave & substantial injustice has been done. — 
Renouf v . A .-OK for Jersey, [1936] A. C. 
445 ; {1936] 1 All E. R. 936 ; 106 L. J. P. 0. 
84; 155 L. T. 1; 52 T. L. R. 456; 80 
Sol. Jo. 304 ; 30 Cox, C. C. 397, P. C. 

662. Add. Annotation : — Retd. Nadan v. R., [1926] 
A. C. 482. 

662a. Appeal from deportation order made by 

Administration of Western Samoa.] — Nelson 
v. R., [1928] W. N. 197, P. C. 

605a. Appeal under Ordinance No. 103, 

sect. 80.] — Under the terms of the charter 
of 1855 of the ct. then having jurisdiction, 
& sect. 1154 of the Civil Procedure Code of 
the Straits Settlements, an appeal lies to 
H.M. in Council from a decision of the Ct. 
of Appeal of the Straits Settlements upon 
an appeal under sect. 80 of Ordinance No. 103 
(Stamps). — Straits Settlements Comr. of 
Stamps v. Oei Tjong* Swan, [1933] A. C. 
378 ; 102 L. J. P. 0. 90 ; 149 L. T. 146 ; 
49 T. L. R. 428, P. 0. 


Part X. — The Channel Islands. 


688a. Validity of will of Immoveables.] — By 

art. 28 of the Law of Jersey, 1851 : “ Les 
actions touchant la validity des Testamens 
contenant des legs d’immeubles seront 
institutes & la Corn* du Samedi, et aussi les 
actions en partage des immeubles d’une 
succession, lorsque ces immeubles auront ttt 
ltguts en tout ou en partie par Testament” : — 
Held.: that art. 28 of the Law of 1851, 
which for the first time authorised, subject 
to conditions, the disposition of immovables 
in the Island of Jersey by will, conferred 
jurisdiction to entertain proceedings relating 


to the validity of such wills upon the Cour 
du Samedi (which sits weekly) to the ex- 
clusion of the Cour d’ Heritage (which sits 
only twice a year). The Cour cT Heritage, 
a very ancient ct., had no original jurisdiction 
to decide as to the validity of wills disposing 
of immovables in Jersey, because before the 
Law of 1861 such disposition by will was for- 
bidden & unknown, & there is no ground for 
conferring any implied jurisdiction on the 
Cour d’ Heritage. — Gilbert v. Ching, [1936] 
A. O. 145 ; 105 L. J. P. C\ 27 ; 154 L. T. 
195, P. C. 


Part XI. — Isle of Man 


712a. Right of Crown to minerals — Shale.] — By 
an Act of Tynwald, known as the Act of 
Settlement, 1703-1704, s. 16, all mines A 
minerals, quarries & delfs of flagg, slate or 
stone are reserved to His Majesty as Lord of 
the Isle & Manor of Man. Applt. claimed a 
declaration that a certain mineral commonly 
called shale was within the reservation in the 
Act of Settlement, 1703-1704. Resp. by her 
answer, while admitting that her estate of 
customary freehold was subject to the 
Crown’s legal rights, denied that the shale 
was a mineral within that Act. She con- 
tended that it was the ordinary subsoil of 
the estate A district, A her absolute property, 
A was composed essentially of clay A sand. 
It was admitted by applt. that the contention 


tliat shale was a mineral could not be main- 
tained, but it was contended that it was 
covered by the specific words “ flagg, slate 
or stone ’’ : — Held : the question was an 
issue of fact, to be decided according to the 
particular circumstances, the duty of the ct. 
being to determine what the words meant 
in the vernacular of mining men, commercial 
men Sc landowners in 1703 when the Act of 
Settlement was passed. As there was no 
evidence that the words “ flagg, slate or 
stone,” or any one of therp, had ever been so 
used, that substance was not within the 
terms of the Act of Settlement. — A.-G. fob 
Isle of Man v. Moose, [1938] 3 All E. R. 
263 ; 159 L. T. 426 ; 82 Sol. Jo. 520, P. 0. 
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Part Xla. — Other Islands. 


712b. Lundy Island — Whether part of Great 
Britain.] — On a charge of an offence on 
Lundy Island against Coinage Act, 1870 
(c. 10), s. 6, the justices for the Bideford 
Division of Devon held that they had juris- 
diction & convicted the defendant, in spite 
of his contention that Lundy Island was not 
part of Great Britain : — H eld : there was 
evidence before the justices to support the 
conclusion that Lundy Island was part of 


Great Britain, Sc their decision must be 
affirmed. Sembte: if the justices had found 
the contrary, the ct. would have reversed 
their finding on the ground that there was no 
evidence to support it. — Harman v. Bolt 
(1931), 47 T. L. R. 219; 75 Sol. Jo. 99, 
D. C. 

712c. Ceylon — Validity of Order in Council.] — 
Abeyesekhra v . Jayatilake, No. 17a, ante . 


Part XII. — Irish Free State 


713. Add . CUaiion .— 21 L. G. R. 419, C. A. 

714. For the paragraph in the original volume 
substitute the following paragraph : — 

Transference of liabilities of British 

Government to Irish Free State.] — By agree- 
ments made in 1917, during the war with 
, Germany, it was agreed between the British 
Govt. Sc resp. co., that the co. should make 
certain alterations in their railway lines in 
» order to facilitate the carriage of coal from 
certain collieries for purposes connected with 
the war, the Govt, undertaking to reinstate 
the lines after the conclusion of the war. 
In 1922, Irish Free State (Agreement) Act, 
1922 (c. 4), Sc Irish Free State Constitution 
Act, 1922 (session 2) (c. 1 ), were passed. At the 
date of the passing of these Acts the contracts 
with the Govt, were still executory : — Held : 
the effect of these Acts, & of the Orders made 
under them, was to transfer the liability under 
the contracts of 1917 from the British Govt, 
to the Govt, of the Irish Free State. — A.-G. 
v. Great Southern Sc Western Ry. Co. 
of Ireland, [1925] A. C. 754 ; 94 L. J. K. B. 
772 ; 133 L. T. 568 ; 41 T. L. R. 676 ; 69 
Sol. Jo. 744, H. L. ; revsg. S. C. sub nom. 
Great Southern Sc Western Ry. Co. of 
Ireland v. R., [1924] 2 K. B. 450, C. A. 

714a. Effect of on Judgments Extension 

Act, 1868 (c. 54).] — The effect of Irish Free 
State Constitution Act, 1922 (session 2) 
(c. 1), s. 1, Sc art. 73 of the Schedule thereto, 
Sc of Irish Free State (Consequential Pro- 
visions) Act, 1922 (session 2) (c. 2), s. 1 (1), 


is that Judgments Extension Act, 1868, has, 
since Dec. 5, 1922, ceased to apply to the 
Irish Free State. — Banfield v. Chester 
(1925), 94 L. J. K. B. 805 ; 133 L. T. 623 ; 
41 T. L. R. 563 ; 69 Sol. Jo. 692, C. A. 

, .] — See , also , No. 716. 

714b. Government of Ireland Act, 1920 (c. 67), 
s. 56 (6), Sched. VIII — Constitution of Irish 
Free State (Saorstat Elreann) Aot, 1922 
(No. 1 of 1922), Sched. I, art. 78— Right of 
transferred civil servants to compensation on 
retirement in consequence of change of govern- 
ment.] — Wigg v. A.-G. of Irish Free State, 
[1927] A. C. 674 ; 96 L. J. P. O. 88; 137 
L. T. 460 ; 43 T. L. R. 467, P. O. 

Annotations: — Folld. Re Transferred Civil Servants (Ireland) 
Compensation, [1929] A. Q. 242. Reid. Nixon v. A.-G. 
(1930), 100 L. J. Oh. 70. 

714c. S.P . Be Transferred Civil Servants 
(Ireland) Compensation, [1929] A. C. 242 ; 
sub nom . Be Irish Civil Servants, 98 L. J. 
P. C. 39 ; 140 L. T. 254 ; sub nom . Be 
Article X of Articles of Agreement for 
Treaty between Great Britain & Ire- 
land, 45 T. L. R. 57, P. 0. 

Annotation : — Gonsd. Nixon v. A.-G., [1930] 1 Ch. 566. 

715. After this case add “ See, also , cases in Part 
IX., Sect. 8, sub-sect. 4, ante 

716. Add. Citations : — [1924] 1 K. B. 214; 93 
L. J. K. B. 331 ; 130 L. T. 269. 

Add. Annotations : — Folld. Banfield v. Chester 
(1925), 94 L. J. K. B. 805. Refd. Perform- 
ing Right Society,. Ltd. v. Bray U. D. C., 
[1930] A. C. 377. 


PART XII. 

714 i. Irish Free State Constitution 
Aot , 1922 (session 2) (c. 1 h— Transfer- 
enoe of assets of British Government to 
Irish Free State.)— Held : a debt dne 
to the Land Commission, although 
incurred in 1922, was an •• asset ** that 
had been transferred from the former 
Govt, of the Untted Kingdom of Great 
Britain Sc Ireland to the Govt, of the 
Irish Free State. — Re Maloney, [1926] 
X. R. 202.— -IR. 

’ 714 V Effect on jurisdiction of 

existing courts — Pending establishment 
of courts for Irish Free State. ) — R. v. 
Wicklow County Court Juror, 
[1924] 2 I. R. 139. — IR. 

714 III. Public Safety Act , 1937 

(<?. 31) — Ordinary legislation. ] — A.-G. r. 
M' Bride, [1928] I. R. 451. — IR. 

714 iv. Effect of on Fugitive 

Offenders Act , 1881.]— Held : the 

Fugitive Offenders Aot. 1881, con- 
tinues to he ot full force & effect in the 


Irish Free State by virtue of the pro- 
visions of Art. 73 of the Constitution, 
& it is not inconsistent with the pro- 
visions of the Constitution. — Irish 
Free State t>. Lotus, [1931] I. R. 39. 
— IR. 


714b i. Government of Ireland Act, 
1920 (c. 67), 88. 54, 55, Sched. V Ill- 
Constitution of Irish Free State ( Saorstat 
Eireann) Act , 1922 (No. 1 of 1922). 
Sched. /, Art. 78 —Right of transferred 
civil servants to compensation on retire- 
ment in consequence of change of Govern - 
ment . ] — Lonsdale v. A.-G., [1928] 
I. R. 35.— IR. 

714b il. .] — Cassidy 

v. A.-G. of the Irish Free State, 
[1930] I. R. 65.— IR. 

714b ffi. .J—Frrz- 

OIBBON V. A.-G. OF THE IRISH FREE 
State. [1930] I. R. 49.— IR. 

714b iv. .] — A claim 

to compensation under Art. 10 of the 
Treaty by a olvU servant, who, having 
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served under the Govt, of the United 
Kingdom, served under the Provisional 
Govt., Sc subsequently was transferred 
to the service of the Free State Govt., 
Is maintainable. — De Lacy Smyth v. 
A.-G., [1934] I. R. 139.— IR. 


716 i. j Liability to give security for 
costs — Resident in position of foreigner.) 
— Application on behalf of defts., 
resident in Northern Ireland that 
pltfs., who' resided In the Irish Free 
State, might be ordered to give security 
for costs on the ground that in the 
event of defts. obtaining Judgment, 
they would he unable to have it 
extended in the Irish Free State, as 
Judgments Extensions Act, 1868, no 
longer applied to that country : — 
l: plus, must give security for 

j. — Q allan e. M'Kenna. [1929] 

N. L L^-iST 


st. Irish Free State (Agreement) 
Act, 1922 (c. 4 )— Effect on Companies 
Acts .) — On potltion by a shareholder 




VoL XVII.— Dependencies. Cases 716a— 716L 


710a. Summons relating to bequests to Irish 
parishes — Whether Attorney-General of Irish 
Free State proper defendant.] — Re Love, 
Napeb v. Barlow, [1982] W. N. 17 ; 173 
L. T. Jo. 110 ; 73 L. Jo. 108. 

716b. Treaty scheduled to Irish Free State (Con- 


stitution) Act, 1933 (session 2) (c. 1) — Part of 
statute law of United Kingdom.] — Moore v, 
A.-G. for Irish Free State, No. 447a, ante. 

716c. Power of Irish Free State to abrogate.] — 

Moore v. A.-G. for Irish Free State, 
No. 447a, ante . 


Part XIII. — Northern Ireland 


71 6d. Validity of statute — Whether tax of sub- 
stantially same character as income tax.]— 
Sect. 3 of Finance Act (Northern Ireland), 
1934, which provides that there shall be paid 
to the Exchequer of Northern Ireland by the 
council of every county & county borough an 
annual contribution, to be raised by means 
of the poor rate, towards the cost to the 
Exchequer of educational services, is within 
the legislative competence of the Parliament 
of Northern Ireland. Even assuming that 
under that sect, a tax is imposed on the 
ratepayers by the central authority, such 
tax is not “ substantially the same in 
character ” as income tax, which, by Govt, 
of Ireland Act, 1920 (c. 67), s. 21 (1), is 
expressly excepted as ultra vires the Parlia- 
ment of Northern Ireland. It is the essential 
characteristic of the particular tax that is 
to be regarded, & the essential difference in 
character between income tax & rates is 
that the former is a tax on income generally, 
whereas the latter are levied in respect of 
the occupation of hereditaments irrespective 
of the ratepayer’s income generally & 
irrespective of whether he is in fact deriving 
profits or gains from such occupation. — Re 
Reference under Govt, of Ireland 
Act, 1920, Re sect. 3 of Finance Act 
(Northern Ireland), 1934, [1936] A. C. 
352 ; ri930] 2 All E. R. Ill ; 105 L. J. P. C. 
81 ; 154 L. T. 614 ; 62 T. L. R. 388 ; 80 
80 Sol. Jo. 404, P. C. 


716e. Government of Ireland Act, 1920 (c. 57), s. 4 
— Interference with trade — What amounts 
to.] — Milk & Milk Products Act (Northern 
Ireland), 1934, is not a statute “ in respect 
of ” trade within the meaning of sect. 4 (7) 
of Govt, of Ireland Act, 1920 (c. 67), but 
is an Act for the peace, order & good govt, 
of Northern Ireland “ in respect of ” pre- 
cautions for the securing of the health of the 
inhabitants of Northern Ireland by protecting 
them from the dangers of an unregulated 
supply of milk. The Act was therefore 
within the competence of the Parliament of 
Northern Ireland to enact, though its pro- 
visions preclude a person whose premises 
are outside Northern Ireland from obtaining 
a licence for the sale of Grade A, B or O 
milk in Northern Ireland. If, in considering 
whether a statute is within the competence 
of a subordinate legislature to pass, it is 
found that the substance of the legislation 
is within the express powers, it is not in- 
validated merely because incidentally it 
affects matters which are outside the 
authorised field. The legislation must not, 
however, under the guise of dealing with one 
matter encroach upon the forbidden field. — 
Gallagher v . Lynn, [1937] A. C. 863 ; 
[1937] 3 All E. R. 598; 106 L. J. P. C. 161 ; 
157 L. T. 374 ; 53 T. L. R. 929 ; 81 Sol. Jo. 
609, H. L. ; affg. S. C. sub nom . It. v. Gal- 
lagher, [1936] N. I. 131. 

Annotation : Consd. Shannon v. Lower Mainland Dairy 
Products Board. L193B] A. (J. 708. 


Part XIV. — Palestine. 


716f. Registration of land — Jurisdiction of settle- 
ment officer.} — A settlement order was issued 
under Palestine Land Settlement Ordinance, 
s. 3, that a settlement of rights in land & 
registration thereof should be effected in the 
area included within the boundaries of, 
inter alia , the village of Hudeira in the Haifa 


sub-district & of the lands of At til & Zeita 
in the Tulkarem sub-district. A settlement 
officer was duly appointed & a preliminary 
notice issued of the intended settlement & 
registration of rights in the village of Hudeira. 
A dispute arose with regard to certain land 
known as Khor al Wasa\ of which applts. 


for the compulsory winding up of a oo. 
a a an unregistered co . : — Held : not- 
withstanding the provisions of the above 
act 8c of the Orders thereunder, the 
Cos. Acts remain In full force until 
revoked or altered by a competent 
legislature, 8c the ots. of Southern 
Ireland had no Jurisdiction to make 
the order. — Re Portarungton Elko- 
tbtc Light 8c Powkr Oo., Ltd., (1022] 
1 I. R. 100.— IR. 


sw. Power of Oireachtas.) — Within 
the whole area of the Irish Free State, 
the Oireachtas is a free & unfettered 
legislature. 8c there is nothing in the 
treaty, the constitution, or the statute 
confirming them, to limit the power of 
the Oireachtas to authorise the 
detention of untried persons. — R. 


(O’Connell) v. Hark Park Camp 
(Military Govkrnor;, 1 1924] 2 I. It. 
104.— -IR. 


as. Public Safety ( Powers of 

Arrest dt Detention ) Temporary Act 
(I. F. S.), 1924 — Intra vires .) — H. 
(O’Connell) t>. Hark Park Camp 
(Military Governor), [1924] 2 I. R. 
104.— IR. 


sb. Duty of Attorney -General to 
represent the State .J — The A.-G. alone 
oould be heard making any claim on 
behalf of the State or community of 
citlsen* of the Irish Free State under 
Art. 11 of the constitution. — M oore 
v. A. G., 11930] I. R. 471.— IR. 

sc. Illegal arrest db removal front 
jurisdiction — Right to injunction.}--- 
The providon* of this Art. 6 of the 


Constitution of the Irish Free State do 
not exclude Jurisdiction to grant an 
injunction in an appropriate case, 
e.a., if it were nought to arrest a person 
illegally 8c remove him out of the Juris- 
diction before he could apply for a 
writ of habeas corpus . — O ’Boyle & 
Rodgers v. A.-G. & General O’Duffy 
[1929] I. R. 658.— IR. 


sf. Succession Duly Act, 1853 ( c . 51), 
s. 50 — -Whether repealed by Government 
of Ireland Act, 1920 (c. 67 ).]— Held : 
there Is an Implied repeal of Succession 
Duty Aot, 1853 (e. 51), s. 50, by 
Government of Ireland Act, 1920 
(c. 67), so far as sect. 50 gives any 
appeal to the English cts. over 
Northern Ireland succession duty. — 
A.-G. v. Jaffa, [1935] N. L 97.— IR. 
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were registered in the land registry of Haifa 
as absolute owners. The entry hi the registry 
described the area as being within the 
village of Hudeira. The settlement officer 
found that the area in dispute was included 
within the boundaries of Zeita &/or Attil 
musha* lands, & he ordered that the entries 
in the Haifa land registry relating to the 
area in dispute be separated from the entries 
in respect of the lands of Hudeira, & that an 
observation be made in respect of such 
entries that in accordance with the Judgment 
of the settlement officer those lands were held 
to be situated within the musha’ lands of 
Zeita &/or Attil & were recorded as such in 
the Tulkarem land registry, A that a corre- 
sponding entry be recorded in the Tulkarem 
land registry. Applts. appealed. The com- 
petency of the appeal was challenged on the 
ground that the decision was not one “ as to 
any right to land ” within Land Settlement 
Ordinance, 1928, s. 50 (1). The Land 
Ct. upheld the competency of the appeal & 
dismissed the appeal. On appeal to the 
Supreme Ct., the appeal was held not to be 


competent 4c applts.* application was dis- 
missed. Applts. ’appealed to the Privy 
Council: — wid: (1) the decision of the 
settlement officer was a decision as to rights 
to land in so far as it held that the lands of 
Khor al Wasa* were musha* lands ; (2) the 
judgment of the settlement officer was ultra 
vires in so far as it dealt with questions of 
rights to land outside the village of Hudeira, 
which was under settlement, & accordingly 
< the finding that the area of Khor al Wasa r , 
which he held to be outside the boundaries 
of Hudeira, was musha* land, along with the 
consequential entries in the land registries 
of Haifa & Tulkarem, was ultra vires ; (3) in 
defining the boundaries of the village of 
Hudeira, the settlement officer was 
entitled to find that the area of Khor al 
Wasa* was not in JEIudeira, but his judg- 
ment ought to be varied by excluding from 
the findings any finding that the area was 
musha* land, 4s also the orders as to entries 
in the land registries. Aakonson v. 
Ghadieh, [1936] 2 All E. R. 1670 ; 80 Sol. 
Jo. 815, P. 0. 


Notes on Canadian Constitutional Cases 


(Vol. XVII., p. 508). 


The cases referred to in the late Mr; Cameron’s 
Note are digested in Vol. XVII., pp. 427-446, or 
in other relevant Titles. Cases coming under this 
head decided since the publication of ohe original 


volume therefore appear in their appropriate 
sections & not as supplementary to the Notes in 
Vd. XVII., p. 508. 


DEPOSITARY. 

See Bailment. 
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VoL XVliL Cases 8a— 188a. 


DESCENT AND 

Note. — For the references to Law of 
Property Act, 1922 (c. 16), substitute refer- 
ences to Administration of Estates Act. 1925 
(c. 23), ss. 45-62. 


DISTRIBUTION. 

For cases decided under 1925 Act, see 
new Part Va., post. 


Part II. — Intestacy. 

8a. Contingent partial Intestacy.]— McKee, Public Trustee v. McKee, No. 283b, post . 


9. 

10 . 


Part III. — Devolution of Real and Personal Estate. 


Citations : — Delete 14 0. A.” 

Add. Annotation : — Refd. Macleay v. Tread- 
well, [1937] A. 0. 026. 


After this case add ” Death after 

1925.] — See , now, Administration of Estates 
Act, 1925 (c. 23), s. 0.” 


Part IV. — Descent of Real Estate 


17. For cross-reference before this case read 
“ See Law of Property (Amendment) Act, 
1924 (c. 6), s. 9, Sched. IX. (1), by which 
Inheritance Act, 1833, remains in force for 
certain purposes.” 

74. Add. Annotation: — Refd. Re Price, [1928] 
Ch. 679. 

102a. .] — Philpotts d. Philpotts v. 

James (1784), 3 Doug. K. B. 425 ; 99 E. R. 730. 

Annotations : — Difltd. Be Sheppard, Sheppard v. Manning, 
11897] 2 Oh. 67. Expld. Be Inman, Inman v. Inman, 
[1903] 1 Ch. 241. 

113a. Lease pur autre vie — To A. Sc his heirs — 
Heir special occupant.] — Philpotts d. Phil- 


potts v. James (1784), 8 Doug. K. B. 425 ; 
99 E. R. 730. 

Annotations : — Distd. Be Sheppard, Sheppard v. Manning, 
[18971 2 Oh. 67. Oonsd. Be Inman, Inman v. Inman, 
[1903] 1 Ch. 241. 

182a. .] — Rawlinson v. Montague 

(Duchess) (1710), 2 Vem. 607 { 3 P. Wms. 
204, n. ; 23 E. R. 1035. 

Annotation : — Oonsd. Bearpark v. Hutchinson (1830), 7 
Bing. 178. 

133. After this case insert M Liability to legacy 

duty.] — See Estate & Other Death Duties, 
Vol. XXI., p. 68, No. 377.” 

133a. S. P. Lock v . Lock (1710), 2 Vern. 000 ; 23 
E. R. 1035. 


PART I. 

a i. Meaning of “ legally represent ** 
& “ legal representatives of " — Ontario 
Devolution of Estates Act , *. 30 .] — Be 
Mackenzie, [1927] 4 D. L. R. 825 ; 
61 O. L. R. 230.— CAN. 

sa. Murderer — Not entitled to share 
in estate of victim.h-Ite Med aini 
Estate, [1927] 4 D.L.R. 1137; [1927] 
2 W. W. R. 88 ; 88 B. O. R. 319. — GAN. 

id. Insane,] — A man killed his 

wife Sc child. Sc thereafter committed 
suicide. The evidence showed that 
the man was an apparently normal 
individual, 8c was on the beet of terms 
with his wife Sc ohild. Shortly prior 
to the tragedy he had been worried 
over business affairs Sc had been 
suffering from melancholia. Apart 
therefrom there was no prior evidence 
of insanity: — Held : the man had 
committed the crime whilst Insane, &, 
therefore, there was no bar to his 
representatives succeeding on the 
intestacies of his wife Sc child.— Be 
Plaibter, Perpetual Trustee Co. v. 
Crawbhaw (1934)«34 S. R. N. S. W. 
547 ; 51 N. 8. W. W. N. 141.— AUS. 

st. Marriage Ordinance, 1884, of 
Southern Nigeria, ss. 38, 39 — Con- 
struction. } — Martins v. Fowler, [19261 
4.. C. 746 ; *5 L. J. P. a 189 ; 135 
h. T. 582.— NIGERIA. 

PART IL 

«g* What constitutes an intestacy — 
Surptm Income noi msttnato empanel — 
Surplus or aoeumulatea income at 
trust fund which does not vest In any- 
one under the will passes as on an 
intestacy . — Re Hammond, [1935] 1 


D. L. R. 263 : affd., [1935] S. C. R. 
550 ; 4 D. L. R. 209.— CAN. 

PART HI. SECT. 1. 

sh. •• Devolve " — Local Registration 
of Title Act, s. 84.] — M'Donnell t>. 
Stenson, [1921] 1 I. R. 80. — IR. 

am. .1 — Collins v. Collins, 

[1924] 1 I. R. 72.— IR. 

PART IV. SECT. l f 

h i. .] — Maclean Sc Graham v. 

Smith 8c Mackintosh, [1927] N. 109. 
— -IR. 

h il. Who are.]— L be v. Brans- 

combe (1925), 52 N. B. R. 239.— CAN. 

•]. Effect of Dominion Land Titles 
Act, 1894 { c. 28). s. 8.>— Re Jensen 
(Alta.), [19271 1 D. L. R. 36 ; [1926] 
3W.W.R. 737.— CAN. 

am. Effect of Ontario Devolution of 
Estates Act , 1927.]— The effect of 
Ontario Devolution of Estates Act, 
1927, is not to transform real property 
into personalty for purposes of descent, 
but to abolish the former distinction 
between the course of descent of realty 
Sc personalty. — Be Smith, [1988] 1 
D. L. R. 94 ; O. R. 16 ; 7 F. L. J. 
(Can.) 181.— CAN. 

PART IV. SECT£ S^SUB-HECT. 2.— 

ak. Heir of half-blood — Onus of proof. I 
— Where a party claims as one of toe 
heirs of the half-blood of an intestate, 
A in his bill professes to set out how 
his interest arises, it Is necessary for 
him to negative the fact of the intestate 
having obtained the land by gift or 


devise from his ancestor ;• or. If he did 
so obtain it, the olaimant must show 
that he is of the blood of such ancestor. 
— Tryon v . Peer (1867), 13 Gr. 311. — 
CAN. 


PART IV. SECT. 2, SUB-SECT. 2.— 
B. (a). 

so. “Otherwise than by descent “ — 
Widow acquiring land under Intestates' 
Estates Act.] — Premises held under a 
fee farm grant, subject to a yearly 
rent were conveyed for value to B. 
Tbe purchaser died Intestate leaving 
his widow but no Issue surviving. His 
real & personal estate amounted to less 
than £500 in value. Sc all passed under 
sect. 1 of Intestates* Estates Act, 1890, 
to his widow, who entered into Sc 
remained in possession until she died 
intestate. Thereupon her brother, 
deft., entered into possession as her heir 
at law. Pitt., who was heir at law of 
her husband, claimed possession, con- 
tending that title must be traced from 
B. as the last purchaser. He brought 
a civil bill for ejectment on the title 
of the premises : — Held : the widow 
acquired the land “ otherwise than by 
descent,** Sc being the last person to 
do so she was therefore under Inherit 
ance Act, 1833, the purchaser from 
whom descent should be traced. 
Deft., the widow’s heir at law, 
was therefore entitled to remain in 
possession of the promises. — Bradley 
v. MoAtamnet, [1936] N. I. 74. — IR. 


PART IV. SECT. 4, SUB-SECT. 2 
h. Read now “ 118a i.” 
k. Read now ” 113a IL" 

L Read now ” 113a ill.” 




Case* 184a— 187. English and Empire Digest Supplement. 


184a. Construction of anolent customary — 
• g Nepos. M J — Whitlock v. Whitlock (1924). 
40 T. L. R. 500, D. C. 

144. Add. Annotation : — Consd. Re Smith, Bull 
v. Smith, [1933] Ch. 847. 

150a. Copyholds subject to custom of gavelkind — 
Enfranchisement by Law of Property Acts — 
Destruction of custom of gavelkind.] — T. 
died on Jan. 28, 1925, without issue & with- 
out having confirmed or republished his will 
which he had made on July 20, 1925. He 
was, before Jan. 1, 1920, when the Law of 
Property Act, 1925, came into operation, 
tenant of one undivided ninth share in cus- 
tomary tail special by descent in land formerly 
of copyhold tenure subject to the custom of 
gavelkind, but at that date by virtue of 
sect. 128 & Sched. 12, para. 1, sub-s. (q), of 
Law of Property Act, 1922 (c. 16), & sect. 202 
of the Law of Property Act, 1926 (c. 20), 
of freehold tenure, the entirety of the land 


which then became vested by virtue of 
Part IV. of Sched. I. para. 1. sub-para. 4 
of Law of Property Act, 1925 (c. 20), in the 
Public Trustee, having subsequently become 
vested in trustees appointed in his place upon 
the statutory trusts mentioned in sect. 35 
of Law of Property Act, 1925 (c. 20) : — 
Semble : in the absence of a statutory 
conversion of land into personal estate, the 
share of T. in the land on his death descended 
under the Inheritance Act to the heir at 
common law of the body of the last purchaser 
& not to the heir in gavelkind of the last 

E urchaser ; the effect of the enfranchisement 
aving been to destroy the gavelkind custom. 
—Re Price, [1928] 1 Cb. 579 ; 97 L. J. Ch. 
423 ; 139 L. T. 339. 

Annotations : — Reid. Re Kempthorne, Charles v. Kempthorne 

S 1929), 46 T. L. It. 15; Re Newman. Slater v. Newman, 
1930] 2 Cb. 409; Re Thoraan’B Will Trusts, Powell v. 
?homas, [1930] 2 Ch. 67 ; Re Warren, Warren v. Warren, 
[19321 1 Ch. 42 ; Re Hind, Bernstone v. Montgomery, 
[19331 Oh. 208 ; Re Jones, Public Trustee v. Jones, [1934] 
Ch. 315. 


Part V.— Distribution of Personal Estate. 


161. Citation: — For “Skin. 212“ read “Skin. 
218.“ 

166. Add, Annotation : — Refd. Re McKee, Public 
Trustee v, McKee, [1931] 2 Ch. 145. 

165a. Subject to Interest of posthumous child.] 

— Distributory share vests on the intestate’s 
death, but not so as to exclude a posthumous 
child. — Edwards v. Freeman (1727), 2 
P. Wms. 435 ; 24 E. R. 803, L. C. 

Annotations: — Folld. Wallis v. Hod son (1740), Barn. Ch* 
272. Refd. Vlllar t>. Gilbey, [1907] A. C. 139. 

165b. .] — J. W. died intestate in 1724, 

& left issue T. W. who died within a week 
after his father, & his wife enceinte, & on 
May 29 following pltf. was bora ; she is 
entitled to her share under the Statute of 
Distributions, as much as if she had existed 
in his lifetime. — Wallis r. Hodson (1740), 
2 Atk. 114 ; Barn. Ch. 272 ; 20 E. R. 472, L. C. 

Annotations : — Folld. Burnet v. Mann (1748), 1 Ves. Sen. 
156 1 ; Thellusson v. Woodford (1799), 4 Ves. 227. Refd. 
Thellusson v. Woodford (1805), 1 Boa. & P. N. R. 357 ; 
Vlllar v. Gilbey, [1907] A. C. 139. 

165o. .] — A child en ventre sa mtre may 


take under the Statute of Distribution. — 
Thellusson v. Woodford (1799), 4 Ves. 227 ; 
31 E. li. 117, L. C. ; affd, (1806), 1 Bos. & 
P. N. R. 357, H. L. 

Annotations : — Refd. Blackburn v. Stables (1814), 2 Ves. & 
B. 307 ; Re Burrows. Clegrbom v. Burrows, [1895] 2 Ch. 
497 ; Re WUmer’e Trusts. Moore v. Wingfield, [1903] 1 
Ch. 874 ; Vlllar v. Gilbey, [1807] A. C. 139. 

See , now, Administration of Estates Act. 
1926, (c. 23), ss. 47 (1), 55 (2). 

170. Add, Annotations : — Dbtd. Re Pitts, Cox v, 
Kilsby, [1931] 1 Ch. 546. N.F. Re Sigsworth, 
Bedford v. Bedford, [1925] Ch. 89. 

173. Add, Annotation : — Consd. Re Jones, Johnson 
v. A.-G., [1925] Ch. 340. 

175. Add. Annotation : — Refd. Re Vaux, Nichol- 
son v. Vaux, [1938] 1 Ch. 581. 

180. Add. Annotation : — Refd. Re Bower Williams, 
Ex. p. Trustee, [1927] 1 Ch. 441. 

181. Add. Annotation : — Consd. Re Bower Williams, 
Ex. p. Trustee, [1927] 1 Ch. 441. 

187. Add. Annotation : — Consd .Re Bower Williams, 
Ex. p. Trustee, [1927] 1 Ch. 441. 


PART V. SECT. 1. 

n i. As amended by 17 Geo . 6, 

c. 35. a. 2— Effect of.)— Re Shier , 
ante , not overruled. Sc the practice 
adopted since that decision not altered. 
—Re Allison, [1927J 4 D. L. R. 729; 
61 O. L. R. 261, — CAN. 

•o. When next of kin entitled to 
delivery in specie.) — After payment of 
debts, the administrator of the estate 
of an intestate holds the estate in trust 
to convert 6c divide among those en- 
titled unde? the statute to distribution. 
Where there is only one cestui que trust . 
or where the cestuis que trust are all 
of one mind & no complication arises 
from disability, the right to demand the 
delivery of the estate in specie is Incon- 
trovertible. But where the parties 
beneficially entitled are not of one 
mind, those of them who so desire are 
entitled to insist upon the normal 
course of administration being pur- 
sued to the end. — Re Harris (1914), 33 
O. L. R. 83. — CAN. 

sd. Statutory rights of concubine .) — 
Held: appot. herein, who had lived 
in the province with the intestate as 


his wife for a number of years &; had 
been maintained by him, was his 
“ concubine ” within sect. 102 of 
Administration Act, R. S. B. C., 1936, 
& was entitled to the benefits thereof. — 
Re Wilson’s Estate, [19381 1 

W. W. R. 856 ; 2 D. L. R. 800.-— CAN. 

PART V. SECT 2. 

•f . Divorced husband — Foreign 
divorce.)— Carter v. Patrick, [1935] 

1 W. W. R. 383 ; 2 D. L. R. 811; 49 
B. O. R. 411.— CAN. 

PART V. SECT. 8, SUB-SECT. 1. 

e f. Effect of separation 

agreement.) — After being married for 
three months a husband & wife, then 
domiciled Sc resident in Saskatchewan, 
made a separation agreement under 
which, as varied by a subsequent agree- 
ment. he paid her 82.500 8c she agreed 
to relinquish her rights to any « all 
lands then or thereafter belonging to 
him Sc in particular her rights in the 
homestead. She also agreed not to 
take any proceedings against him arising 
out of the marriage except divorce, & 

2 


in the event of her suing for divorce 
that she would make no claim for 
alimony. The husband died leaving a 
will in which he was described as of 
Calgary, Alberta. After making cer- 
tain specific bequests he left the residue 
of his estate to his sister. The only 
reference In the will to his wife was a 
clause releasing her from any claims 
which the estate might have against 
her : — Held : the ct. wdfe empowered 
to make such allowance as it thought 
proper to the widow without begin 
hampered by the provisions of Sas- 
katchewan widows r Relief Act ; the 
widow had not so contracted in the 
agreement as to deprive herself of the 
benefit of Widows’ Relief Aot even if 
she could so contract. — Re Anderson 
Estate, [1934] 1 W. W. R. 430 ; 2 
P. L. R. 484.— CAN. 

s ii. .] — Appot. sought 

relief under Widows Relief Act, R.S. A., 
1922, from the provisions of her hus- 
band's will. She married deceased a 
little over eight years before his death. 
After living together tor sixteen months 
they separated by agreement, but 
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221* Add. Annotation : — Folld. Re Ashton, Sier v. 
Ashton (1934), 78 Sol. Jo. 803. 

221a. .] — Re Ashton, Sihr v. 

Ashton (1934), 78 Sol. Jo. 803. 


232. Add. Annotation:— N.F. Be Brooks, Public 
Trustee v. White, [1928] Ch. 214. 

234 . In the oross-referenoe following this case for 
“ p. 148, No. 874,” read “ p. 374. No. 148.” 


thereafter made frequent motor trips 
together Sc visits to one another. Sc on 
these trips Sc visits lived as man Sc 
wife. She also at regular Intervals 
rendered household services for him 
without remuneration : — Held .* appot. 
was entitled to relief under the Act, &, 
under all the oircnmstances, to sub* 
stantial relief.— He Magi Estate, 
[19351 2W.W.R. 422.— CAN. 

• ill. .1 — Application for 

relief under Widows Belief Act, j 
R. S. A., 1922. Nothing was left to 
appot. by her husband’s will but he 
stated therein that his reasons for not 
leaving her anything by the will was 
that he had already provided for her 
by transferring certain property to her. 
This property had at the time of the 
application deteriorated in value Sc the 
rentals therefrom were being collected 
by the mtgee. Appct. lived in a small 
houso at the rear of the property & 
had been obliged to apply to the city 
for relief. The cost of an annuity of 
$50 per month for appct. would pro- 
bably be as muoh or more than could 
be realised in cash for the estate 
Held : the estate should be charged, 
next after debts & encumbrances & the 
costs of the application, with the pay- 
ment of $50 per month to appct. 
during her lifotime Sc should the 
revenues from the estate be insufficient 
to provide for this payment the exors. 
are empowered to encroach upon the 
corpus of the estate for the purpose of 
meeting the same. — Re McDonald 
Estate, [1937] 2 W. W. R. 22.— CAN. 

e iv. .3 — Application under 

Widows Relief Act, R. S. A., 1922. 
Appct. who had obtained a decree of 
judicial separation in 1920, had 
shortly thereafter returned to her 
husband at his request Sc in reliance 
on promises made by him which she 
alleged he did not keep. In 1923 she 
left him again Sc lived thereafter with 
her son or daughter until her husband’s 
death in 1936, Sc had refused to see him 
or co mmuni cate with him when he was 
afflicted with paralysis. She had con- 
tributed $1,000 to the farming opera- 
tions in 1907 & from 1893 to 1923 not 
only did her own house work but also 
worked in the fields. She was without 
any means Sc tbo will bequeathed her 
one dollar ; the residue of the estate 
was left to testator’s siBter & to 
charities Held : in view of all the 
evidenoe, that it was just Sc equitable 
that appct. should be allowed a share 
of the estate equal to that to which 
she would have been entitled had her 
husband died intestate. — Re Wixson 
Estate, [1937] 1 W. W. R. 161. — CAN 

e v, * Testator with foreign 

domicile .] — In the case of a testator 
who dies domiciled out of Saskatche- 
wan the ct.’s Jurisdiction to grant his 
widow relief under Widows Relief 
Act, R. 8. 8., 1930, is conflnod to that 
part of his property which is subject 
to the Laws of Saskatchewan, i.e., his 
immovables within Saskatch ewan.- 
Williams v. Moody Bibi^ Institute 
of Chicago, [19371 2 W. W. R. 316; 
4 D. L. R. 466 ; 7 F. L. J. (Can.) 38.— 
CAN. 

e vi. Notwithstanding agree- 

ment to contrary. 1 — An agreement 
between husband & wife by which she 
surrenders her rights under Intestate 
Succession Act, 1928, is not invalid. 

An agreement by which a wife 
effectively excludes herself as widow 
from any cl aim to her husband s 
property on his dying intestate does 
not disentitle her to apply for an 
allowance under Widows Relief Act, 
R. S. A., 1922, or oust the et.’s Juris- 


diction thereunder, even though she 
also covenants thereby not to make 
any application under tho Act. — Re 
Rist Estate, [1939] 1 W. W. R. 518 ; 

8 F. L. J. (Can.) 307.— CAN. 

e vii. — .] — A wife can- 

not by contract deprive herself of the 
benefits of Widows Relief Act, R. S. A., 
1922 ; nor can she oontract herself out 
of the benefits of Intestate Succession 
Act, 1928 (Alta.). — Jones v. Kune & 
Hoe, [1938] 3 W. W. R. 65 ; 4 D. L. R. 
391 ; 8 F. L. J. (Can.) 147.— CAN. 

•x. Right to share of child dying 
intestate .] — Construction of sect. 9 of 
Devolution of Estates Act, R.S.M., 
1913, as amended by 1917, c. 6, s. 7. 
The intestate died in 1920, leaving him 
surviving a widow & two children, of 
whom one, an infant & unmarried, died 
in 1933 : — Held: the share of the 
deceased child passed to the mother. — 
Re Balabuk Estate. [1934 J 2 W. W. Tl. 
647 ; 4 D. L. R. 539 ; 42 Man. L. R. 
372.— CAN. 

f i. Provision made for widow — Less 
than amount receivable on intestacy — 
What relief granted.)— The discretion 
conferred on the et. in favour of the 
widow, who applies for relief under 
Married Women’s Relief Act is restricted 
by implication to the portion of ber 
deceased husband’s estate which she 
would have received on an intestacy. — 
MoBratney v. McBratnf.y (19191, 59 
S. C. R. 560 : ri9191 3 W. W. R. 1000: 
60 D. L. R. 132.— CAN. 

ad. Ascertainment of net value of 
estate — Time for.)— For the purpose of 
determining who is or are entitled 
pursuant to the Administration Act, 
R.8.B.G., 1924, to share in an estate 
the net value of the estate is to be 
ascertained as of the date of the death 
of tho deceased. — Re Collins Estate, 
[1935] 1 W. W. R. 295 : affd. sub nom. 
Re Collins Estate, Toronto General 
Trusts Corpn. v. A.-G. vor British 
Columbia Sc Collins, r 1935 1 2 W. W. R. 
550 ; 50 B. O. R. 122 ; affd. std> nom. 
CORKTNOfl t>. COLLINH, [193J1 S. O. R. 
37 ; 2D. L. R. 193 ; 5 F. L. J. (Can.) 
291.— CAN. 

tg. Wife living in adultery at time of 
husband’ s death.)— -Applt. was granted 
letters of administration of the estate 
of hlB brother Dominic Bums, who 
died in 1933, intestate Sc without Issue, 
& domiciled in British Columbia. 
James Francis Burns, a nephew of the 
deceased Dominic Bums Sc the husband 
of resp., thereupon became entitled to 
a share of the estate. He died domi- 
ciled in Alberta in 1935, intestate & 
without issue, & resp. was appointed 
administratrix of his estate, the letters 
of administration boing rescaled In 
British Columbia. Applt. instituted 
proceedings for a revocation of the 
resealing of the grant, basing his 
claim for revocation on the grounds 

(1) that, when resp. Sc James Francis 
Bums went through a form of marrlago 
in 1923, she was the lawful wife of a 
man then living, & alternatively 
(ii) that, at the time of tho death of 
James Francis Burns, resp. had left 
him, Sc was then living in adultory, Sc 
therefore was not entitled to take any 
part of her husband's estate, by reason 
of the provisions of Alberta Intestate 
Succession Act, 1928 : — Held : (1) the 
first ground raised only a question of 
fact, upon which there were concurrent 
findings by the two cts. below, & which 
the ct. saw no reason for reconsidering ; 

(2) in order to establish the statutory 
forfeiture under Alberta Intestate 
Succession Act, 1928, s. 19 (1), 
must prove that the wife was living 

a 


in adultery at the time of the husband's 
death or give evidence from which the 
ct. could draw an inference to that 
effect. It was not sufficient to prove 
adultory prior to the husband's death, 
& the proof of suoh adultery did not 
shift the burden of proof & make it 
necessary for tho wifo to prove that 
such adultery had ceased prior to the 
date of the husband s death.— Burns 
v. Burns, [1938] 4 All E. R. 173 ; 8.1 
Sol. Jo. 969, P. C. — CAN. 


PART V. SECT. 3, SUB-SECT. 2. 
sk .Effect of charge.)— Held : the 
widow fe not entitled to any portion 
of the real estate in 8 P?£j®:r^ u £ N ¥iG’ 
ham v. Cunningham, [1920] 1 1. R. 119. 

— IR. 

si. S. P. Dunioan v. Dunican, [10201 
1 1. R. 212.— IR. 

PART V. SECT. 3, SUB-SECT. 3.— A. 

218 i. Covenant to secure payment of 
sum of money— Satisfaction pro tanto. ]— 

F. on his marriage executed a bond, 
whoroby, in the event of his death in 
the lifetime of his wife, a sum of money 
was to be paid to two trustees in trust 
for his wifo. F. predeceased his wife, 
intestate & without issue -.—Held: the 
sum secured by the bond was to be re- 
garded, in tho absence of evidence ol 
any other intention, as satisfaction pro 
tanto of tho widow’s share of her hus- 
band's estate. — M athews w. Donkgan 
& Cooke, [19251 1 1. R. 201. — IR. 

PART V. SECT. 4. SUB-SECT. 1. 

229 v, .1 — The words “ child or 

children of a deceased brother or 
sister ” in Intestate Sucocsh ons Act, 
R. S. A., 1922 (o. 143). s. 7 (2), mean 
Issue in the first generation only, & do 
not include grandchildren °* 
remote descendants. — Re ICmbley 

(Alta.),[1 9251 1 W.W.R. 81 6.-CAN. 

229 vi. .1— An Intestate died 

unmarried leaving him surviving several 
brothers & sisters & a nephew & grand- 
nephew. The nephew was the son o! 
a sister who predeceased testator. & the 
grandnephew was the grandson of said 
sister. On the question did the share 
of the estate that would have gone to 
said sister, had she been aVivo at 

testator’s death, pass to the uephow & 

grandnephew in equal shares or did It 
all go to the nephew ’—Held . under 
sect. 12 of Devolution of Estates Act, 
R S. M.. 1913, the whole share went to 
the nephew. — Re HP™? EBTATK.H A n- 
mon t?. Furber, IJ934] 2 W. W. R. 
182 : 3D. L. R. 587 : 42 Man. L. R. 
152.— CAN. 

229 vil. .1— He Gall Estate, 

[1037] 3 W. W. R. 260.— CAN. 

-I .) — Held : such child 

Store Su> torreof AdoStton 

[1926] 1 w. W. It. 657 ; 20 Sask. L. R. 
407.— CAN. . <Mft 

• ii .1 — The word child 

in a ‘will made ia Saskatchewan by 
testator domiciled therein, who died 
before the coming Into force of Adop- 
tion of Children Act, 1922, held not to 
include an adopted child, even though 
tinder tho law of tho foreign state where 
the child Sc Its adopting parent* were 
domiciled & in whfclflt was 
the effect of the adoption was to 
entitle it to all the rights of a child 
of its adopting father born in lawful 
wedlock. — H sDonald Estate, Bald- 
wSTmoonkt, [1928) * D. L. K. 181 ; 
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289* For “ Mother, brothers & clsttn — Mother 
takes half Sc brothers Sc sifters half — Subject to 
right of widow.] ” read “ Mother, brothers Sc 


sisters — Share moiety equally — Widow taking 
half.] ” 

258. Add. Annotation : — Consd. Me Merrall, 
Greener v. Merrall, [1924] 1 Oh. 45. 


Part Va. — Distribution under Administration of Estates Act, 

1925. 


See Administration of Estates Act, 1925 
(o. 28), ss. 33 (4), 45-62. 

288a. Rights of surviving spouse — Interest on sum 
charged — Payable out of corpus of estate.] — 
Under Administration of Estates Act, 1925 
(c. 23), s. 46 (1) (i), interest becoming payable 
on the sum of 21,000, thereby charged on the 
estate of an intestate in favour of a surviving 
wife or husband is not a charge upon the 
income but upon the corpus of the estate. — 
Be Saunders, Public Trustee v. Saunders, 
[19291 1 Oh. 674; 98 L. J. Oh. 303; 141 
L. T. 27 ; 45 T. L. R. 283. 

288b. Contingent partial Intestacy.] — Testator 

. devised Sc bequeathed his residuary estate 
upon trust for his widow for life, with re- 
mainder to such of his brothers Sc sisters as 
• should survive her. The last of the brothers 
Sc sisters died in the widow’s lifetime : — 
Held : the widow's estate would be entitled 
upon her death, as a result of the intestacy 
consequent upon the widow's survival, to a 
sum of 21,000, with interest at the rate of 
5 per cent, per annum from the date of 
testator's death, under Administration of 
Estates Aot, 1025 (c. 23), s. 46, but the widow 
was not entitled to have the reversion 


expectant on her death sold A the proceeds 
of sale invested, in order that she might 
enjoy the interest on such investments during 
her fife as part of testator's estate devolving 
as upon an intestacy. — Be McKee, Public 
Trustee v . McKee, [1931] 2 Oh. 145 ; 100 
L. J. Oh. 325 ; 145 L. T. 605 ; 47 T. L. R. 
424 ; 75 Sol. Jo. 442, O. A. 

Annotation: — Consd. Re Thomber, Crabtree v. Thomber, 
(1986] 2 All E. B. 1594. 

283o. Descent to heir — Estate of lunatic — No 

, committee or trustee appointed.] — For six 
years before her death a lady was a certified 
patient at a mental home. Sc without any 
testamentary capacity. She was not, how- 
ever, a lunatic so found by inquisition, Sc 
never had a committee or receiver. She died 
at the home on Feb* 1, 1929, a spinster Sc 
intestate, aged seventy-six : — Held : her real 
estate went to her heir-at-law under Adminis- 
tration of Estates Act, 1925 (o. 23), s. 51 (2), 
which exemption section, read with the defini- 
tion section, sect. 55 (1 ) (viii.), was not confined 
to cases where a lunatic or defective had a 
committee or receiver. — Be Gates, Gates v. 
Gates, [1930] 1 Oh. 199 ; 99 L. J. Ch. 161 ; 
142 L. T. 327. 


[1928J_2 W..W*. R. Me^cjjOTd., l 1 * 29 ! * 


D. L.R. 244: S. C. R. 30e isul, 
jj roceedings. [1928) 4. D. L. R. 7fl.— 

a Ui. Child Welfare Ad— Righto 

of inheritance .] — Child Welfare Act 
does not create a new canop for the 
construction of wills. Therefore, where 
the adopted daughter was the nieoe 
of the foster father's wife & his will, 
after making provision for said adopted 
daughter by name, gave part of the 
residue of his estate to his & his wile's 
next-of-kin. said daughter took under 
the residuary bequest as his wife's 
nieoe Sc not as the testator's child. — 
Re Scott Estate, [1928] 1 W. W. R. 
188.— CAN. 

PART V. SECT. 6. 
sp. Not widow of only brother pre- 
deceasing intestate.] — Re Henderson, 
[1926] 9 D. L. R. 636.— CAN. 

Haters — Of infant 

* who predeceased 

_ Infant's share in grand* 

fathers estate — Devolution of Estates 


769.— CAN. 

sw. Whether half-blood in- 

cluded.}— “ Brothers 3c sisters” within 
sect. 116 of Administrate Act, 
R. S. B. C., 1924, as amended by 1925, 
include brothers 3c sisters of the half- 
blood. Therefore where an intestate 
had been predeceased by three half- 
brothers Sc sisters, each of whom left 
issue surviving the intestate, Sc he was 
survived also by a brother of the whole 
blood : — Held .* one-quarter pf the real 
3c personal estate went to the brother 


Sc three-quarters to the nephews Sc 
nieces, per stirpes. — Johnson v. Lise- 
mnt, [1936] 1 W. W. R. 393 ; 4 D. L. R) 
485; 50B.C.R. 378 ; 6 F. L. J. (Can.. 
36 ; affd . sub nom. Re Lineker's 
Estate, 50 B. O. R. 608. — CAN. 

PART V. SECT. 7. 

249 ii. .] — M. who 

was unmarried died intestate. He had 
one sister still living, 3c another sister 
who had predeceased him, left one son 
living. One brother was still living. 
A seoond brother who had predeceased 
him left three children still living, Sc 
a third brother (A.) who had pre- 
deceased him left nine children still 
living, & a tenth child (E.) who had 
predeceased M. left four children 
(grandchildren of M.) still living. On 
a petition for directions : — Bela : the 
one-fifth share of the estate to which 
the brother A. would have been entitled 
should be divided Into ten parts. Sc one 
of the ten parts should be divided 
equally amongst Edward's four 
ohildren. — Re McKay (1927), 39 

B. O. R. 51.— CAN 

249 ui. .] — Carter e. 

Patrick, [1935] 1 W. W. R. 383 ; 2 
D. L. R. 811.— CAN. 

251 rl ,) — Re Grant 

Estate, Grant v. Morrison (B. CL). 
[1929) 8 W. W. R. 644 ; [1930] 1 
D. L. R. 365 ; 41 B. O. R. 511.— CAN. 

PART V. SECT. 8. 

h I. Unde 4 children of deceased 

undes.}—Re Kadhhinq Estate, [1928] 
1 D. L. R. 643 i [1928] 1W.W.R. 22 4. 
—CAN. 

h it. Uncles db aunts dt court**.} 

— The surviving next of kin at an 


intestate, who had never married, were 
three paternal uncles & a maternal 
aunt & uncle. Two aunts had pre- 
deceased.the Intestate leaving children : 
— Held: under sects. 117, U8, 119 of 
Administration Act, R. S. B. C., 1924, 
the estate was distributable per capita 
solely among the surviving aunts 3C 
uncles. — Re Cromarty Estate, [1937] 
2 W. W. R. 682 ; 51 B. C. R. 531.— 
CAN. 

h ill. Uncle <& descendants of 

deceased uncles <£* aunts .] — An intestate 
left surviving him only an uncle Sc 
the children & grandchildren 3c great 
grandchildren or uncles 3c aunts who 
had predeceased him : — Held : under 
Intestate Succession Act, R. S. S., 
1930, the uncle took the whole estate. — 
Canada Permanent Trust Co. (Hind 
Estate) t>. Canada Permanent trust 
Co. (MoKim Estate) Sc Saunders, 
[1938] 3 W. W. R. 857 ; [1939] 1 

D. L. R. 167.— CAN. 

PART V. SECT. 9. 

273 iv a, S. P. Re Jevrrn (Alta.), 
[1927] 1 D. L. R. 76 ; [1926J 3 W. W. B. 
787.— CAN. 

278 vi. — - Exception as to ancestral 

property.} — Held : the proviso to sect. 
126 of Administration Act, R. 8. B. a, 
1924, excludes, without qu&Ufloatian, 
those who ere not of the blood of the 
ancestor. “ Ancestor,'' within the 
meaning of the sect. Is the person from 
whom the estate in question Is derived. 
He need not be a progenitor of the 
successor or lineal ancestor so long as 
he really preoeded In the estate. Ml 
may be brother, aunt, uncle, nephew 
gw*™. 

] UB.QB.tli- 4A& 
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283d. Proceeds of sale of land in court 

—Lunacy Act, 1890 (c. 5), s. 123.] — 
Testatrix made a will in 1877 So was sub- 
sequently in that year found to be of un- 
sound mind. She remained in that condition 
until her death in 1932. At her death all 
the persons who would have been interested 
under her will were dead, with the result 
that her property (which included the pro- 
ceeds of sale of an undivided three-fourths 
share in certain freehold land) devolved as 
under an intestacy. Her share in the free- 
hold land had been sold in 1923. A summons 
was taken out by her administrator for the 
determination of the question whether the 
proceeds of the sale of the property devolved 
upon her heirs at law or upon her next of kin : 
— Held : the capital devolved upon the heirs 
at law under Lunacy Act, 1890 (c. 6), 
s. 123 (1), & was not affected by the transi- 
tional provisions of Law of Property Act, 
1926 (c. 20), but fell within the exceptions 
provided for by Administration of Estates 
Act, 1925 (c. 23), s. 61 (2) ; & with regard 
to the dividends, so much thereof as had 
accrued before the death of testatrix de- 
volved upon the next of kin as personal 
property, So so much thereof as had accrued 
since her death devolved upon the persons 
who became entitled to the real estate. — 
Re Harding, Westminster Bank, Ltd. v. 
Laver, [1934] Ch. 271 ; 103 L. J. Oh. 121 ; 
150 L. T. 277 ; 77 Sol. Jo. 863. 

J83e. Effect of Legitimacy Act, 1926 

(c. 60).] — E. M. B., who had for many years 
been a person of unsound mind, died on 
Feb, 22, 1933, intestate So a spinster, without 
arents or brother or sister of the whole 
lood. Her estate consisted of real So 
personal property. There were two claimants 
to her real estate, the first deft., who would 
be entitled apart from So before the coming 
into force of Legitimacy Act, 1920 (c. 60), & 
the second deft., who was not legitimate at 
the time of her birth, but by reason of the 
subsequent marriage of her parents was 
legitimated by virtue of Legitimacy Act, 
1920 (c. 00), So who would have been entitled 
if legitimate : — Held : on the true construc- 
tion of Administration of Estates Act, 1925 
(c. 20), ss. 46 (1), 61 (2), the descent of the 
real estate of a person who was of unsound 
mind before the commencement of the Act 
So who died intestate while still of unsound 
mind remained unaltered and the real estate 

S assed to the persons who would have taken 
r before the commencement of the Act, So 
accordingly, the first deft, was the person 
entitled to the real estate of the intestate. — 
Re Berrey, Lewis v. Berrby, [1930] Ch. 
274; 106 L. J. Ch. 38 ; 154 L. T. 336. 

-83f. 44 In accordance with the general 

law ” — Exclusion of custom of gavelkind.] — 
An intestate, who was, at the date of her 
death, a spinster of full age had, since 
before Jan. 1, 1920, been a person of unsound 
mind. She died in 1933, possessed of land 
in Kent which had, before 1926, been sub- 
ject to the custom of gavelkind. Adminis- 
tration of Estates Act, 1925 (o. 20), s. 51 (2), 


which applied to the case, requires that the 
land shall “ devolve in accordance with the 
general law in force before ” 1920 : — Held : 
the requirement that the land should devolve 
in accordance with the general law prevented 
the application of the special custom of gavel- 
kind, So the land devolved upon the heir-at- 
law according to the common law. — Re 
Higham, Higham v. Hioham, [1937] 2 All E. 
R. 17. 

283 g. Estate tall— 1926 Act, s. 51 (3)— 

Application to notional settlement on In- 
testacy.] — In 1925 an infant S. inherited land 
as eldest son So heir of an intestate, subject 
to his mother’s right to dower. On Jon. 1, 
1926, the Settled Land Act, 1925 (c. 18), 
came into operation, So under sect. 1 (2) S. 
was treated as deriving his title under the 
settlement deemed to have been made by the 
intestate, his mother’s right to dower being 

§ reserved by sect. 1 (3). On Oct. 8, 1930, 

. died an infant So unmarried : — Held : 

. Administration of Estates Act, 1925 (c. 23), 
b. 51 (3), applies to the case of a notional 
settlement on intestacy, so that S.’s interest 
had become an entail So ceased on his death 
as an unmarried infant. Consequently the 
estate went to S.’s younger brother as next 
heir of the intestate So not to S.’s mother 
under Administration of Estates Act, 1926 
(c. 23), s. 40 (1) (iv .). — Re Taylor, Pullan 
v, Taylor, [1931] 2 Oh. 242 ; 100 L. J. Ch. 
874 ; 145 L. T. 417. 

283h. Distributive share — Right of murderer of 
Intestate.] — Senible : the rule of public policy 
which prevents a sane murderer from taking 
any benefit under his victim’s will prevents 
him also from taking a distributive share 
under his victim’s intestacy. 

In the present case the murderer was 
insane, but if the point arose for decision, the 
views of Fry, L.J., in Cleaver v. Mutual 
Reserve Fund Life Association , [1892] 1 Q. B. 
147, 157, 168, would probably prevail over 
those of Joyce; J., in In re Houghton , No. 170, 
So the peremptory provisions of Administra- 
tion of Estates Act, 1925 (c. 23), s. 40, would 
be read So construed subject to the public 
policy rule. — Re Pitts, Cox v. Kilsby, [1931] 

1 Ch. 546 ; 100 L. J. Oh. 284 ; 145 L. T. 110 ; 
47 T. L. R. 293. 

Annotations : — Folld. Re Slgsworth, Bedford v. Bedford, 
[19351 Cb. 89. Retd. Beresford v. Royal Insuranoe Oo., 
[1937] 2 K. B. 197. 

288J. .] — A coroner’s jury found a verdict 

against X. of wilful murder of his mother So 
of felo de se. X. was named as the sole 
beneficiary und er his mother’s will. On a 
s umm ons taken out to determine the devolu- 
tion of the mother’s estate : — Held : the rule 
of public policy which prevented X. (or his 
estate) from benefiting under the mother’s 
will also debarred his personal representative 
from participating as such in the intestacy 
arising from the death of the mother caused 
by the son’s act . — Re Sigsworth, Bedford 
v . Bedford, [1935] Ch. 89 ; 104 L. J . Ch. 
40 ; 152 L. T. 329 ; 61 T. L. R. 9 ; 78 Sol. 
Jo. 785. 

Annotation Reid. Beresford r. Royal Insurance Oo., 
[19371 2 K. B. 197. 
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Part VII. — Escheat 

285. Add. Annotations: — Consd A.-G. for Alberta 
v. A.-G. for Canada, [1928] A. C. 475. Retd. 
Toronto (City) Corpn. v. R., [1932]* A. C. 
98. 

288. Add. Annotation: — Refd. Re Wells, Swin- 
burne-Hanham v. Howard, [1933] Ch. 29. 

292. Add. Annotations: — Consd. Re O'Hagan* 
O’ Hagan v. Lloyd's Bank, Ltd., [1932] 
W. N. 188. Refd. Re Deloitte, Griffiths v. 
Deloitte, [1920] Ch. 60 ; Re Tong, Hilton 
v. Bradbury (1930), 144 L. T. 200. 

298a. Failure of devise — No heir of testator — 

Death of testator before Intestates Estates 
Act, 1884 — Trustee holds for own benefit.] — 
Re Rawlinson, Wilson v. Banks (1934), 78 
Sol. Jo. 002. 

301. Add. Annotation: — Consd. Re Wells, Swin- 
bume-Hanham v. Howard, [1933] Ch. 29. 

811. Add. Citations:-— [1924] 2 Ch. 19; 93 L. J.Ch. 
483'; 130 L. T. 800 ; 08 Sol. Jo. 419. 

812. Add. Annotations : — Refd. Re Wells, Swin- 
> bume-Hanhara v. Howard (1932), 48 T. L. R. 

017 ; Re Rawlinson, Wilson v. Banks (1934), 
( 78 Sol. Jo. 002. 

315. After this case add “ Land In Alberta granted 
by Crown.] — See Dependencies, No. 98a." 

819. Add. Annotation : — Refd. Re Wells, Swin* 
burno-Hanham v. Howard (1932), 48 T. L. R. 
017. 

823. Add. Annotation : — Refd. Austrian Property 
Administrator v. Russian Bank for Foreign 
Trade (1931), 47 T. L. R. 660. 

828a. Funds appointed — Appointor illegitimate — 
Death of appointee in lifetime of appointor.] — 
Testatrix, who was illegitimate, exercised by 
her will a power of appointment over certain 
funds in favour of her husband. Her will 
contained the prefatory words 4 4 to the in- 
tent that this my will shall take effect whether 
I survive or predecease my husband." Her 
husband predeceased her : — Held : the pre- 
sence in tne will of the prefatory words was 
not sufficient, in the absence of a substitution 
of other legatees in the event of her husband 
predeceasing her, to show an intention, within 
the meaning of the authorities, that Hie hus- 
band's estate should take the benefit of the 
appointed funds. Consequently there was 
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and bona vacantia. 

a lapse of those funds, &, as testatrix was 
illegitimate, & had never had issue, the funds 
became bona vacantia & went to the Crown. — 
Re Ladd, Henderson v. Porter, [1932] 2 
Ch. 219 ; 101 L. J. Ch. 392 ; 147 L. T. 433. 

829. Add. Annotations : — Refd. Re Cullum, Mercer 
v. Flood, [1924] 1 Ch. 640 ; Re Rawlinson, 
Wilson v. Banks (1934), 78 Sol. Jo. 002. 

829a. Proceeds of sale under Settled Land Act, 
1925 (o. 18).]— Re Rawlinson, Wilson 
v. Banks (1934), 78 Sol. Jo. 002. 

330. After this case add “ Property In Alberta.] — 
See Dependencies, No. 98a. 

331. Add. Annotation: — Refd. Re Welle, Swin- 
bume-Hanham v. Howard (1932), 48 T. L. R. 
017. 

336a. .] — A lunatic, at the date of her 

death in 1798, was entitled to certain funds in 
ct. representing the residuary estate of her 
father. In 1794 the master had reported 
that the lunatic had no heir-at-law or next 
of kin. In 1798 & 1801 the Crown made 
ex gratid grants of the funds to certain persons 
& obtained an indemnity in respect of the 
grants. In 1926 a petition was presented 
by persons claiming- to be the next of kin 
of the lunatic for the payment to them of 
the whole of her personal estate. The parties 
sought a determination of the following 
questions: (1) whether the petition was 
maintainable on the assumption that no part 
of the funds ever came into the hands of or 
was dealt with by his present Majesty or 
his nominees or grantees or was carried to 
the Consolidated Fund ; (2) whether the 

petition was barred bv any Statute of Limita- 
tions ; (3) whether in view of Petitions of 
Right Act, 1860 (c. 34), s. 6, suppliants could 
proceed without serving the petition upon the 
successors in title of the persons to whom the 
ex gratid grants had been made : — Reid : the 
first question must be answered in favour 
of suppliants . — Re Mason, [1928] Ch. 385 ; 
97 L. J. Ch. 321 ; 139 L. T. 477 ; 44 T. L. R. 
226 ; affd [1929] 1 Ch. 1, C. A. 

Annotation : — Consd. Re Blake. Re Minahan*s Petition of 
Right (1931), 100 L. J. Ch. 251. 

337a. .] — Re Mason, No. 336a, ante . 

Limitation of action. — See Limitation 

op Actions, Nos. 1701a, 1701b, post . 


PART VII. SECT. 2. SUB-SECT. 6. 
to. Descent to University/ of Alberta 
under Ultimate Ileir Act. 1931 — Action 
bv heirs to recover estate — Defence .] — 
where an estate of an intestate has 
been transferred to the University of 


Alberta in aooordanoe with Ultimate 
Heir Aot, 1931, & then afterwards 
persons who allege that they are the 
heirs or next-of-kin of the intestate, 
but that the University has refused 
to recognise their claim, bring an action 
for a declaration of their right to the 


estate & for its transfer to them tinder 
sect. 6 of the said Act, it is not a good 
defence to the action that their claim 
was not substantiated before the action. 
— Maokley v. Alberta University 
(Governors), [19331 2 W. W. R. 330 ; 
3 D. L. R. 726. — CAN * 


o 
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DISCOVERY, INSPECTION, AND INTERROGATORIES. 

Part I. — In General. 

17* Add. Annotation : — Refd. H il lm an’s Airways, | nautiques Internationales, [1934] 2 K. B 
Ltd. v. Soci4td Anonyme D’Editions A4ro- 1 350. 


Part II. — Discovery of Documents 


60. Add. Annotation: — As to (2) Reid. Elliott 
v. Albert, [1934] 1 K. B. 650. 

77a. Inquiry as to damages.] — There is no 

different principle applicable to an application 
for discovery of documents on an inquiry as 
to damages from that which prevails on an 
application for discovery where any other 
issue has to be tried between opposing 
parties. — British United 8hoe Machinery 
Co., Ltd. v. Lambert Howarth & Sons, 
Ltd. (1929), 46 R. P. 0. 315. 

Annotation : — Refd. Draper v. Hubert H. P. Trlst & Trist- 
bestos Brake Linings, Ltd. (1935). 53 R. P. 0. 66. 

86. Add. Annotation : — N.F. Wakefield v. Board 
(1928), 45 R. P. C. 261. 

87a. .] — Wakefield & Co., Ltd. v 

Board (Trading as J. P. Board & Co.) 
(1928), 45 R. P. O. 261. 

88. Add the following citation : — 

Re Wills* Trade Marks (1892), 9 R. P. C. 
346, C. A. 

99. Add. Annotations : — As to (2) Apld. Cavendish 
v. Cavendish (1925), 42 T. L. R. 134. Distd. 
Elliott v. Albert, [1934] 1 K. B. 650. Refd. 
Triplex Safety Glass Co. v. Lancegaye Safety 
Glass (1934), Ltd., [1939] 2 K. B. 395. 

126. Add. Annotation : — FoUd. Seddon v . Com- 
mercial Salt Co. (1924), 69 Sol. Jo. 159. 

127. Add. Annotation : — Overd. Seddon v. Com- 
mercial Salt Co., [1925] Oh. 187. 

127a. .] — By an underlease lands & works 

were demised to the first defts. for the term 
of twenty -one years less one day. The under- 
lease contained a covenant by these defts. 
that they would not assign, transfer or part 
with possession of the demised premises or any 


part thereof without the consent of the under- 
lessor, & that in case of the breach of such 
covenant it should be lawful for the under, 
lessor to re-enter upon the demised premises 
& that thereupon the demise should absolutely 
determine. Pltf., the purchaser of the 
reversion on the underlease, brought an action 
to recover possession of the premises. By 
his statement of claim he alleged that the 
first defts., in breach of their covenant, had 
transferred, underlet or parted with the 
possession of the premises to the second defts., 
&/ or the third defts. By their respective 
defences defts. traversed the allegations in 
the statem ent of claim . On a summons taken 
• out by pltf. asking that the second defts. 
might be ordered to file a full & sufficient 
affidavit of documents, the judge, consider- 
ing himself bound by Povoia {Bari) v. Negus f 
No. 127, made the order asked for : — Held : 
there was one issue only between pltf. & the 
three defts., namely, whether the under- 
lease, subject to which pltf. as he alleged 
derived his title to the possession of the 
land in question, was still subsisting or had 
been determined by the exercise by pltf. of 
his right of re-entry, & that being so, the 
well-established rule that the ct. would not 
assist a forfeiture by ordering discovery of 
documents applied, & the order made against 
the second defts. must be discharged. 
Potois (Earl) v. Negtts, No- 127, overd . — 
Seddon v. Commercial Salt Co., Ltd., 
[1925] Ch. 187; 94 L. J. Ch. 225 ; 132 
L. T. 437 ; 69 Sol. Jo. 159, C. A. 

185. Add. Annotation : — FoUd. Gale v. Denman 
Picture Houses, Ltd., [1930] 1 K. B. 688. 


PART I. SECT. 1. 

ft*. Whether experiments ordered — 
Not necesaaru for proper determination 
ofissuesA — Nionoia v. T. T. C., (1928] 
« D. L. R. 364 ; 34 Con. Ry. Cas. 252 ; 
02 O. L. R. 124.— CAN. 

lb. Examination for discovery — Must 
be oral.]— Held; an examination for 
discovery is to be made orally & not 
by the delivery of written interroga- 
tories. — Thebmionics, Ltd. v. Kepler, 
11938] Ex. C. R. 324 ; [1939] 1 D. L. R. 
747.— CAN. 

PART II. SECT. 4, SUB-SECT. t. 

130 iv. .1 — Bailie v. Incus Sc 

Go., Ltd. Sc Jamison, [1926] N. 53. — 
IR. 

130 v. .1 — Deft. oo. sought pro- 

duction of a diary which had been kept 
by one at pltfs.* solra.. Sc which, it was 
alleged, recorded an interview between 
such solr. Sc a person other than pltfs. 
In the action, at which interview the 
preparation of a debenture was dis- 


cussed : — Held : the diary was the 
solrs.* property. Sc as they were not 
parties to the action, there was no 
power in the present proceedings to 
order production Sc inspection of their 
diary.— K eep Bros. v. Birch Sc Brad- 
shaw, [1928] N. Z. L. R. 380.— N.Z. 

k L .1— In an action by an 

Injured workman against three defts. 
claiming damages for Injuries suffered 
through the breaking of the gear used 
in lifting a heavy weight, where dis- 
covery had been ordered in favour of 
one deft, against another deft, on a 
motion to review the order so made : — 
Held : as in the eveht of the ot. holding 
that the aocident was due to the Mar 
used being defective there was still an 
issue between defts. in question, 
namely, as to which was responsible for 
the use of the gear, the stevedore or the 
shipowner, on the implied warranty 
that the gear supplied was effective 
there were consequently rights to be 
adjusted between defts.. Sc the order 
for discovery was properly made. — 
Clarke v. Ellebman, Buoknall & 


S?2. 


Ltd., [1930] N. Z. L. R. 722.— 


•d. Miners * union — Defence Med 
raising Question whether defendants 
legal entity. A miners* union entered 
an appearance in an action, & by 
statement of defence raised the objec- 
tion that It was not shown that deft, 
was a legal entity capable of being 
sued : — Held : deft, by so pleading 
must be deemed, before the trial of the 
action, to be a corpn. for the purpose 
of the litigation. Sc so compellable to 
make discovery. — Centre Star Min- 
ing Co., Ltd. r. Ross land Miners* 
Union 0902). 9 B. C. R. 190.— CAN. 

if. Common informer.] — Although 
the eta. will not roadily assist a common 
informer by their procedure, yet, as 
against the Crown when it has made a 
contract with a person to procure 
information for its own purposes, that 
principle is inapplicable. Sc snob a 
person is entitled to discovery in any 
proceedings instituted upon the con- 
tract. — Hbimann v. Commonwealth 
(1935), 41 Argus L. R. 501.— AUS. 
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162* Add. Annotation : — Generally , Retd. Robinson 
17. South Australia State (No. 2), [1931] A. 0. 
704. 

171. Add. Annotations : — As to (2) Consd. Soviet 
Republics Union v. Belaiew (1925), 42 T. L. R. 
21. Refd. Duff Development Co. v . Kelantan 
Government, [1924] A. C. 797. 

173. Add. Annotation : — Consd. Haile Selassie v. 
Cable & Wireless, Ltd., [1938] 3 All E. R. 677. 

214a* •] — The ct. will not, save In very 

exceptional circumstances, order a deft, to 
produce documents in his possession before 
pltf. has delivered his statement of claim. — 
Gale v. Denman Picture Houses, Ltd., 
[1930] 1 K.-B. 588 ; 99 L. J. K. B. 351 $ 143 
L. T. 31 ; 46 T. L. R. 282 ; 74 Sol. Jo. 187, 
0. A. 


288. Add. Annotations : — Retd* Tecalemit v Bx.- 
A-Gun (1926), 44 R. P. C. 62 ; Gerr&rd Indus- 
tries, Ltd. v. "Box Wiring Co. (1933), 60 
R. P. C. 125. 

241. Annotation: — Consd. Draper v. Hubert H. P* 
Trist & Tristbestos Brake Linings, Ltd. (1935)» 
63 R. P. 0. 66. 

242. Add. Annotation : — Consd. Godman v. Times 
Publishing Co., [1926] 2 K* B. 273. 

254 Liberty to apply reserved.] — Poisson A 
Woods v . Robertson & Turvet (1902), 86 
L. T. 302 ; 50 W. R. 260 $ 46 Sol. Jo. 196, 
0. A. 

254b. Pursuant to undertaking on injunction.] — 
Farrow t7. Smith (1916), Yearly Supreme 
Court Practice. 


PART II. SECT. 4, SUB-SECT. 8. 

181 II. - - -- -- - * ■— •—.]*— Ail in- 
dividual who brings an action at law 
against the Commonwealth in the 
Supreme Ot. of New South .Wales 
may, by invoking the auxiliary juris- 
diction of that ot. In equity, obtain 
an order for the discovery of docu- 
ments against deft. — Heimann v. 
Commonwealth (1036), 64 C. L. R. 
120 ; 9 A. L. J. 384. — AUS. 

181 iii. A.-G. FOR 

British Columbia v. Kandahar Con- 
solidated Gold Minus. Ltd., [1939) 
1 W. W. R. 306 ; ID. L. R. 803.— CAN. 

a. Citation : — For ”[19081 8. C. 
336 "read” [19091 S. 0. 386." 

a 1. Statutory right to sue 

Grown.} — When a statute gives the 
right to sue an officer or representative 
oi the Grown according to the ordinary 
practice & procedure of the ct., it 
must be taken to subject the officer 
or representative to the compulsory 
process of the ct. in relation to ordinary 
incidents ot practice Sc procedure, sub- 
Jeot to any special saving or exemption. 

The South Australian Harbours Board 
is an incorporated agent of the Crown 
under the Harbours Act, 1913, & 1 b 
empowered to sue Sc be sued, Sc by 
seot. 76 (2), if default Is made iu the 
performance of any duty authorised, 
such actions or suits may be brought 
as might be brought if the oontraot 
had been made between private per- 
sons. In an action in respect of such 
an authorised oontraot pltf. applied 
for discovery against deft. Harbours 
Board : — Held : the general tenor of 
the Harbours Board Act, 1913, 1s 
more consistent than otherwise with 
the Intention to subjeot deft. Board 
to the ordinary jurisdiction of the ct. 
with regard to discovery, Sc accord- 
ingly deft, was oompellable to make 
discovery. — Goninan (A.) Sc Co., 
Ltd. v. South Australian Harbours 
Board, (1931) S. A. 8. R. 128* — AUS. 

a il. Common informer.] — 

An individual who for reward contracts 
with the Crown to furnish Information 
leading to the oonvlotion ot persons 
tor evasion ot customs duty 8c to the 
recovery of duty evaded Sc the penalties 
provided by law cannot be regarded, 
tor the purpose of an action brought 
by him against the Crown on the oon- 
traot, as a " common informer,” Sc is 
not disentitled to an order for dis- 
covery of documents. — Heimann v. 
Commonwealth (1936), 54 C. L. R. 
126; 9 A. L. J. 384.— AUS. 

PART II. SECT. 4, SUB-SECT. 3. 

d I. Discovery a gainst infant.} 

Saoan v. Patan, (1931] 8 W. W. R. 
772. — CAN. 

A<*&* of for neglige**.) 

~~An infant pltf. In an action for 
damages tor Injuries sustained - in an 
automobile accident hdd examinable 


for discovery. — R utherford v. Con- 
solidated Plate Glass Co., Ltd., 
11936) 1 W. W. R. 377 ; 43 Man. L. R. 
689.— CAN. 


sp. Procedure .] — In determining 
whether on order should be made for 
the examination for discovery of a 
child of tender years the Judge applied 
to should determine for himself, before 
making the order, whether the child 
would be competent to give evidence, 
Sc should also determine whether 
an oath should or should not be 
administered to the child. In deter- 
mihg these questions resort should 
be had to sect. 19 of Alberta Evidence 
Act, R. 9. A., 1922, c. 87. If it is made 
to appear that the child is not possessed 
of sufficient Intelligence to Justify the 
reception of his evidence the order 
should be refused. If it appears that 
he is possessed of such intelligence & 
does understand the duty of speaking 
the truth, but does not understand the 
nature of an oath, the order should 
provide that no oath should be 
administered, or it may bo that the 
matter should be adjourned to have 
the child instructed as to the nature of 
an oath. — Hebert v. Calgary City, 
[1938) 2 W. W. R. 25.— CAN. 


PART II. SECT. 4, SUB-SECT. 4.— A. 

18S i. Whether next friend may make 
affidavit .) — The ot. will not order a 
party to an action who Is of unsound 
mind, or his next friend or the Public 
Trustee administering such person’s 
estate under Mental Defectives Aot, 
1911, s. 100 (A), to make an affidavit 
of documents in compliance with an 
order for dlsoovery under Rule 161a; 
Sc Rule 167a does not apply to persons 
ot unsound mind. — Tasker v. Algar, 
[1928] N. Z. L. R. 529.— N.Z. 


PART II. SECT. 6, SUB-SECT. 1. 

—.Not HU issues defined.}— When 
it is neoessary, before an order for 
discovery can be made, that oertain 
questions in the suit should first be 
deolded, the proper order to make is 
that the suit should be set down for the 
settlement of the issues. The judge 
will then be in a position to decide which 
ot the issues are neoessary to be deter- 
mined before the question of inspection 
or discovery can he decided. — Eagle 
Star Sc British Dominions Insurance 
Oo. v. Dxnanath (1922), I. h. R. 47 
Bom. 609. — IND. 

PART IL SECT, ft* SUB-SECT. 8. 

818 L Not HU after defence delivered — 
Interlocutory judgment signed.}— Attar 
pltf. had staled interlocutory judgment 
against deft, to an action or tort, deft, 
sought to examine the pltf. for dis- 
covery, the action being about to ooms 
on at the ssstaas few assessment of 

8 


S leoe at any time after such deft, has 
ellvered his statement ot defenoe : — 
Held : deft, could not examine pltf. — 
Ashley v. Brenton (1889). 13 P. R 
98.— CAN. 

818 il. .) — Fong Young v. 

Bring Wah, [1928J 3 D. L. R. 481 ; 
62 O. L. K. 370. — CAN. 

PART II. SECT. 6, SUB-SECT. 4. 

p i. . 1 — British Columbia 

Liquors Co., Ltd. v. Consolidated 
Exporters Oorpn., Ltd., [19301 2 
W. W. R. 379 j [19311 1D.LR. 195 ; 
42 B. a R. 431.— CAN. 

240 il. .] — In a case 

wherein It appears that deft, knows the 
facts & pltf. does not. deft, should give 
discovery before pltf. delivers par- 
ticulars. In such a case where the 
order for particulars provided that 
they should be given by pltf. after 
examination of deft, for discovery, the 
order also extended the time for 
delivery of the defenoe until after the 
delivery of the particulars. — Alberta 
Wheat Pool v. Nahajowicz, [1930] 
1 W. W. R. 483 ; 2 D. L. R. 769 ; 24 
Alta. L. R. 400 ; G#£.,ri930J 1D.L.R. 
344 ; [1929J 3 W.W. R. 673.— CAN. 

if. Discretion of Judge.) — Blygh v. 
Solloway Mills Sc Oo., Ltd., [19301 
2 W. W. R. 208 ; 4 D. L. R. 682 ; 42 
B. O. R. 531.— CAN. 

PART II. SECT. 6. 

255 in. .] — Reap., a member 

of the Permanent Defenoe force of 
the Union & discharged therefrom as 
medically unfit, applied for an order 
on applt. to furnish him with a true 
copy of the medical certificate issued 
under Act 27 of 1923, s. 64. He alleged 
he had sustained injuries in the dis- 
charge of & specially attributable to 
his duties, that he was entitled to 
receive compensation In maimer pro- 
vided under the sect., that he was 
desirous of bringing an action to obtain 
compensation Sc that it was imperative 
that a copy of the prescribed medical 
oertifloate referred to in sect. 64 should 
be disclosed to him before any legal 
steps were taken to enable him to 
determine the form of relief to which 
be was entitled. A Provincial Div. 
having granted the application : — 
Held: as the real dispute between 
the parties was whether reep.’s 111 
health was occasioned in the discharge 
of his official duties or not Sc. a a it 
was only when the cause of his ill- 
health had been established in his 
favour as a tact, that the necessity for 
the inspection of the certificate might 
arise, the application was premature 
Sc should have been refused* — Union 
Government minister op Defenoe 
e. Van Zyl, (1929 J App. D. 181.— 

SM L AUeqed par tne r shi p.) 

— Harnam Singh «. Kapoor Quran 
(1927 b S9B.Q.R. 486.— GAN* 
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259. Add. Annotation : — Consd. Berry Sc Stewart v. 
Tottenham Hotspur Football & Athletic 
Co*, [1935] Ch. 718. 


Sect. 7. — GROUNDS FOR RESISTING. 

(Vol. XVIII., p. 71). 

For 44 Sect. 3, sub-sect. 2, ante” read 44 Part 
III., sect. 9, poet” 

279. Citations : — For 44 Bitt. Prau. Cab. 1 ” read 
44 Bitt. Prao. Oas. 13.” 

324. Add, Annotation : — Consd. Godman v. Times 
Publishing Co., [1926] 2 K. B. 273. 

372. Add. Annotation : — Consd. Robinson v. South 
Australia State (No. 2), [1931] A. C. 704. 

378. Add. Annotation : — Retd. Minter v. Priest’ 
[1930] A. C. 658. 

373a. .] — The City of Baboda, No. 

874a, poet. 

377. Add. Annotations: — Reid. Minter v. Priest, 
[1030] A. C. 558 ; Infields, Ltd. v. Rosen & 
Son, [1938] 3 All E. R. 591. 

880. Add. Annotation: — As to ( 1) Consd. Redda- 
way Sc Co., Ltd. v. Hartley (1930), 48 R. P. C. 
10. 

382. Add. Annotation : — Apld. Reddaway v. 

Hartley (1928), 72 Sol. Jo. 502. 

389. Add. Annotation: — As to ( 1) Apld. Chowood 
v. Lyall, [1929] 2 Ch. 400. 

390. Add. Annotation : — Consd. Infields, Ltd. v. 
Rosen Sc Son, [1938] 3 All E. R. 591. 

394. Add. Annotations: — As to (2) Folld. The 
Hopper No. 13, [1925] P. 52. Apld. The City 
of Baroda (1920), 134 L. T. 578 ; Ogden v. 
London Electric By. Co. (1933), 49 T. L. R. 
542. Reid. Ankin v . London Sc North 
Eastern By. Co., [1930] 1 K. B. 527. 

437a. Effect of rule.] — Reddaway (F.) & Co. v • 
Hartley (1928), 72 Sol. Jo. 502 ; 45 R. P. C. 
432. 

437b. .] — Before the hearing of the action, 

an application by pltfs. that deft, be 
ordered to make a further Sc better affidavit 
of documents, or in the alternative, that an 


order be made, under R. S. O., Ord. 31, 
r. 19a (3), was refused by the master, on the 
ground that such an order would be contrary 
to praotioe. Pltfs. appealed. It appeared 
from certain letters that had been disolosed 
that there were certain letters relative to the 
issues in the action, as well as other docu- 
ments, which had not been disclosed ; but it 
was contended on behalf of deft, that, since 
the coming into operation of the rule, it was 
no longer open to a pltf . in such a case to ask 
for a general further Sc better affidavit, but 
that he was confined to the remedy given to 
him by the rule. It was held by Romer, J., 
that the rule did give to persons objecting to 
an affidavit of documents certain rights 
which did not exist before the rule was 
framed ; but that it should not be read as 
interfering with the rights which were 
possessed before it came into force ; Sc that it 
was apparent, from sources which might be 
referred to, that the deft, had in his possession 
other documents not disclosed in his affidavit. 
Deft, was ordered to file a further affidavit. 
Deft, appealed to the Ot. of Appeal, where 
the appeal was dismissed on the ground that 
the service of the notice was out of due time. 
Deft, filed a further affidavit, whereupon 
ltfs. applied for a further Sc better affidavit 
efore Maugham:, J., who made an order 
under R. 8. 0., Ord. 31, r. 19a (3), ordering 
deft, to state by affidavit whether the par- 
ticular documents referred to by the judge, 
including any documents relating to dis- 
tribution by deft, of samples of belting Sc 
including other specific documents, had at 
any time been in deft.’s possession, Sc if not 
then in his possession, when he parted with 
them Sc what had become thereof. Pltfs. 
appealed, by leave, to the Ct. of Appeal : — 
Held : the appeal should be allowed with 
costs in any event ; R. 8. C., Ord. 81 , r. 19a (3), 
did not cut down the powers of the ct. as 
expressed in the case of Jones v. Monte Video 
Oas Co ., L. R. 6 Q. B. D. 650 ; the order of 
Romer, J., must be complied with ; it was 
an order which was intended to be based upon 
Jones v. Monte Video Oas Co., Sc there were 


PART II. SECT. 9, SUB-SECT. 4. 

p i. “ Pleadings <fc proceedings *' 

in specified action.) — Xsxtt Sc Isitt v. 
Hammond Sc National Resources 
Seo. Co. (1924), 34 B. O. R. 183.— 
CAN. 

PART II. SECT. 9, SUB-SECT. 6. 

869 v. .)— Reid v. Van- 

couver Tuo Boat OO..LTD., [1928] 
2 D. L. R. 244 : (1928) 1 W. W. R. 800 ; 
39 B. C. R. 479.— CAN. 

370 111. .] — When la an affidavit 

of disoovery privilege Is claimed in 
reepeot of any document or documents, 
such document or documents must be 
specified individually in the schedule 
attached to the affidavit of discovery. 
Sc not referred to as being included 
among others contained in a bundle. — 
Rubhbbookb v. O'Sullivan St Hiber- 
nian Firs Insurance Co., Ltd., [1926] 
I. R. 600 i 69 I. L. T. 161.— IR. 

370 tv. — .} — Where privilege is 
claimed with respect to document® 
deponent is not required to describe 
the documents In snob a manner as 
would disclose the nature or parti- 
culars ot such documents. ** A bundle 
of documents marked • A * SC numbering 
1 to 160. all of which documents were 
initialled by this depon«nt»" is a 
Identification of the docu- 


ments. — C ampbell v. Woods, Ibmib & 
The Canadian Press (Alta.). [1920] 
2 D. L. R. 805 ; [19261 2 W. W. R. 98. 
—CAN. 

s i. .] — The permission given by 

rule 382 to cross-examine on an 
affidavit of documents does not alter 
or abridge the law relating to privilege. 
Therefore the cross-examination must 
not infringe on the privilege which is 
claimed in respect of, Sc which later 
may be found to attach to, any docu- 
ment. The question whether the 
claim of privilege was- properly made 
in an affidavit on discovery of docu- 
ments must be determined under 
rule 372. — Ouklett v . Canadian Fire 
Insurance Co. (No. 2), [1938] 3 
W. W. R. 429 ; ID. L. R. 795.— CAN. 


PART U. SECT. 10. 

886iv. .J— Where deft. 

obtained an order for discovery, Sc In 
the affidavit of disoovery it was sworn 
on behalf of pltf. that a document in his 
possession related solely to pltf.'s case 
& did not support deft/s case. Sc the 
Supreme Ct. had refused an application 
by deft, for Inspection of the document : 
— Held: on the evidence there was no 
substantial ground upon whtoh to base 
a conclusion that the statement la the 
affidavit was made enoneouelyor under 
a misconception of the ch a r act er of the 

9 


document. Sc the application was pro- 
perly refused. — S mith, f.to. v. Sunday 
Times (1923), 31 O. L. R. 552.— AUS. 

388 I. Claim of privilege .) — 

Whore an affidavit sets out positively Sc 
definitely that privilege is claimed for 
certain documents, on the ground that 
they arose out of negotiations carried 
on " without prejudice," that state- 
ment cannot be contradicted by 
affidavits or material from the other 
side ; but it oan be attacked or 
impugned only by some admission or 
qualification coming from that side. — 
Black v. Ocean Accident Sc 
Guarantee Co. (Man.), [1020] 2 
D. L. R. 985 ; [1926] 1 W. W. R. 883.— 
GAN. 


gk. Cross-examination. ]— In Alberta 
a party may examine with respect to 
an affidavit of documents either by 
cross-examination under rule 382 on 
the affidavit itself or by examination 
for discovery or by using both methods, 
subject only in the last case to the 
examining party placing himself in 
jeopardy as to costs. — Cublett v. 
Canadian Fihk Insurance Co., [1938 J 
3 W. W. R. 357 ; 4 D. L. ft. 793.— CAN. 


PART U. SECT. 11, SUB -SECT. 2. 

hi.- .] — Hutchinson Sc Dowddto 

v. Bank of Toronto (No. 3), {19341 
1W.W.R. 446 ; 48 B.C. R. 815.— OAN. 
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materials which showed that a further 
affidavit was necessary ; Sc a further affidavit 
must be made by deft. — Redd away (F.) Sc 
Co., Ltd. v. Hartley (1930), 48 R. P. 0. 
10, 0. A. 

440a. .] — Ajstba - National Productions* 

Ltd. v. Nbo-Abt Productions, Ltd., [1928] 
W. N. 218. 

442. Add. Annotation : — Consd. Leon v. Casey 
(1932), 48 T. L. R. 462. 

447. Add. Annotation ; — Consd. Leon v. Casey 
(1932), 48 T. L. R. 462. 

449. Add. Annotation: — Consd. Leon v. Casey 
• (1932), 48 T. L. R. 462. 

460. Add. Annotation : — Consd. Leon v. Casey 
(1932), 48 T. L. R. 462. 

451. Add. Annotation : — Folld. Leon v. Casey 
(1932), 48 T. L. R. 452. 

451a. .] — By a policy in the form 

of a Lloyd’s policy of marine insurance under- 
writers insured certain goods & merchandise 
upon the steamship L. or other steamers or 
conveyances at Sc from Cairo to Jaffa. The 
risks insured against included damage by 
fire, Sc the policy contained a warehouse to 
warehouse clause. The adventure consisted 
of a journey by land from Cairo to Alexandria 
Sc thence by sea on the steamship L. to 
Jaffa. In an action upon the policy the 
assured alleged that the goods had been 
damaged by fire in the course of transit by 
lorry from Cairo to Alexandria : — Held : 
upon a summons for directions an order was 
properly made that pltfs. should make an 
affidavit of ship’s papers, the policy being 
substantially one of marine insurance. — 
Leon v. Casey, [1932] 2 K. B. 670 ; 101 
L. J. K. B. 578 ; 147 L. T. 105 ; 48 T. L. R. 


Part Ml 

478. Add. Annotation : — Refd. Infields, Ltd. v. 
Rosen <fc Son, [1938] 3 All E. R. 691. 

494. After this case add “Receiver & manager 


452 ; 37 Com. Oas. 330 ; 18 Asp. M. L. C. 
300, C. A. 

452. Add. Annotation : — Consd. Leon v. Casey 
(1932), 48 T. L. R. 452. 

453. Add. Annotation : — Expld. Sc Dlstd. Leon 
v. Casey (1932), 48 T. L. R. 452. 

454. Add. Annotation : — Consd. Leon v. Casey 
(1932), 48 T. L. R. 452. 

455. Add. Annotation : — Refd. Leon v. Casey 
(1932), 48 T. L. R. 462. 

456. Add. CUatjpna 93 L. J. K. B. 109 ; 130 
L. T. 139 ; 10 Asp. M. L. C. 230. 

Add. Annotation : — Consd. Leon v. Casey 
(1932), 48 T. L. R. 452. 

457. Add. Annotation : — Expld. Leon v. Casey 
(1932), 48 T. L. R. 452. 

401. Add. Annotation : — Refd. Leon r. Casey 
(1932), 48 T. L. R. 452. 

462a. Effect of.] — Where in an action 

on a marine policy the usual order is made for 
the filing of an affidavit of ship’s papers Sc 
for a stay of proceedings meanwhile, tins stay 

* does not operate to paralyse the activities 

♦ of either party Sc prevent him preparing his 
case ; Sc on a taxation of costs it is for the 
taxing master to determine, having regard 
to the stay Sc all other material factors, 
whether the costs were reasonably or pre- 
maturely incurred. — PftOHBRiBS Ostendaises 
(S oc. Anon.) v . Merchants* Marine Insur- 
ance Co., [1928] 1 K. B. 750 : 97 L. J. K. B. 
445 ; 138 L. T. 532 ; 44 T. L. R. 270 ; 72 
Sol. Jo. 102 ; 17 Asp. M. L. C. 404, O. A. 

Annotation: — Raid. The Channel Queen, [1928] P. 157. 

468. After this case add “ For form of order for 
production of ship’s papers, see R. S. C. 
(No. 1), 1915, r. 11.” 


appointed by debenture-holders — Liability 
to produce.] — See Companies, No. 6007a, 
ante.” 


— Production and Inspection 


PART III. SECT. 1. 

SA. Information obtained from soli- 
citor .] — Pltf. may disclose information 
relating to acts of negligence oven if 
obtained from his solr. — C armichael 
v. Hydro-Electric Power Commis- 
sion. [1938] 4 D. L. R. 781. — CAN. 

PART HI. SECT. 3. 
ad. County court.) — The county ct. 
has power to make an order for the 
production of documents apart from 
an examination for discovery. — 

McDonald v. Howie, [1931 13 W. W. R. 
773 ; 40 Man. L. R. 302.— CAN. 

PART III. SECT. 4, SUB-SECT. 2. 
sg. Right to examine officers dt em- 
ployees in any order.) — In the absence 
at least of special circumstances, the 
right of pltf. to examine for discovery 
the officer Sc employees of a deft. oo. 
In whatever order he wishes will not be 
interfered with. — Cote e. Canadian 
National By. Oo., [19301 1 W.W.R. 
591 ; 2 D. L. R. 999.— CAN. 

gk Right to examine several officers,) 
— Harrison Mills, Ltd. v. Abbots- 
ford Lumber Co., Ltd., [19351 1 
W. W. R. 480 ; 49 B. O. R. 3 01. --CAN. 

■L Solicitor acting as servant of com- 
pang. J— ' Where duties which can be. Sc 
usually are, performed by an official. 


servant or agent of a co. are performed 
by a solr., the fact that ho is a solr. does 
not render him immune from examina- 
tion for discovery with respect to the 
transactions so performed. — Canary 
v. Vested Estates, Ltd., [1930] 1 
W. W. R. 996 : 3 D. L. R. 989 ; 43 
B. C. R. 1.— CAN. 

8m. Officer — Who is — Architect .) — 
Hyblop v. New Westminster Board 
of School Trustees, [1930] 3 

W. W. R. 227 ; 4 D. L. R. 1030.— 
CAN. 

Bn. Insurance adjuster.) — 

The adjuster who had been engaged 
by the fire insurance cos. to make the 
adjustment of pltf. lumber oo/s loss 
held not to have been under the cir- 
cumstances of this case, an " officer ” 
of the insurance cos. within rule 370c (1) 
providing for the examination for 
discovery of one who has been an officer 
of a corpn. — Kapoor Lumber Co., 
Ltd. v. Canadian Northern Pacific 
Ry. Co., [1932] 2 W. W. R. 417 : 3 
D. L. R. 487 ; 45 B. C. R. 213.— 0£N. 

so. Insurance agent .) — 

Trewin v. Wawanbsa Mutual Insur- 
ance CO.. [1938] 1 W. W. R. 303 ; 1 
D. L. R. 793. — CAN. 

fp. Pilot .) — The question 

whether a person is an “ officer " of a 

10 . 


co. within the meaning of M.R. 370 m 
& therefore examinable for discovery 
thereunder depends upon all the cir- 
cumstances of the particular case. 

The aeroplane pilot in question 
herein who was in solo charge of the 
aeroplane of deft, the alleged mis- 
management of which was the ground 
of the action, held to be an “ officer ’* 
within said rule. — McDonald v. 
United Air Transport, Ltd., [1939] 
2 W. W. R. 253.— CAN. 

st. — — When compelled to answer.) 
— In an action under Fatal Accidents 
Act for the death of a trainman from 
injuries sustained during switching 
operations pltf. alleged that while the 
deceased was coupling the air-hose 
between the end car & the caboose his 
loot became caught in a switch-point 
& without warning to him the train 
was moved Sc passed over his foot. 
Deft, pleaded that deceased's injury 
was due to his own negligence in that 
contrary to deft.’s instructions he had 
gone between the end of the train Sc 
the oaboose while the end of the train 
was moving towards the oaboose Sc 
was knocked over or stumbled in front 
of the end of the train. Pltf., after 
examining for discovery the conductor, 
the engineer Sc a trainman who were 
working with deoeased at the time of 
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528a* — Action on bill of ezobange — Deed 
giving time to principal debtor.] — Where 
an action on bills of exchange was brought 
against deft., who pleaded that he was liable, 
if at all, as a surety only : — Held : he was not 
entitled to the inspection of a deed in pltf.’s 
possession, by which it was suggested time 
had been given to the principal debtor, but 
to which deed the surety was no party. — 
Smith v. Winter (1838), 3 M. & W. 309 ; 6 
Dowl. 380 ; 1 Horn & H. 45 ; 7 L. J. Ex. 
79 5 150 E. E. 1102. 

532a. Action to avoid policy for non-dis- 

closure — Documents relating to other policies 
containing disclosures.]— Pltfs., a motor insur- 
ance co., issued a policy to deft. D. covering 
liability to third parties by accident caused 
in connection with a certain motor-cycle. 
During the currency of the policy, D., while 
riding the motor-cycle, was involved in an 
accident which resulted in injuries to deft. 
O. entitling him to claim damages from D. 
Pltfs., in order to get the benefit of Road 
Traffic Act, 1934 (c. 60), s. 10 (3), brought 
an action against D. & O. claiming a declara- 
tion that pltfs. were entitled to avoid the 
policy on the ground that it had been 
obtained by non-disclosure of material facts, 
namely, two previous convictions of deft. D. 
for driving a motor-car without a licence & 
for driving a motor-cycle in a dangerous 
manner, respectively. Defts. in their 
defences denied the materiality of these 
undisclosed convictions. The defence of 
deft. O. contained an allegation that pltfs. 
had not refused the risk in cases similar to 
that of deft. D. where disclosure of the facts 
had been made to them. Pltfs. made an 
application for an order striking out the 
above-mentioned allegation in the defence of 
deft. O. Each of defts., desiring to show 
that the undisclosed convictions were not 
“ material ” facts within sub-sects. (3) & (5) 
of sect. 10, made an application for an order 
for discovery by pltfs. of all documents in 
the possession of pltfs. relating to proposals 
for motor insurance made to them by persons 


disclosing the fact of a previous conviction 
of any such person, similar to either of the 
above-mentioned convictions of deft. D. : — 
Held: (1) the application of pltfs. to strike 
out the said allegation in the defence of the 
deft. O. should be granted, on the ground that 
that allegation amounted to no more than a 
pleading of evidence ; (2) the application 
of each of defts. for the discovery desired 
should be refused, inasmuch as documents 
tending to show that pltfs., as insurers, had 
not regarded the previous conviction of an 
insured person as a material fact preventing 
them from accepting the risk, in a case where 
that conviction had been fully disclosed to 
them at the time of the proposal for insurance, 
would not be relevant evidence to show that 
a similar conviction was not a 41 material ” 
fact within sub-sects. (3) & (5), in a case, such 
as the present, in which the conviction had 
not been disclosed to the insurer. — Mer- 
chants’ & Manufacturers’ Insurance 
Co., Ltd. v. Davies, [1938] 1 K. B. 196 ; 
[1937] 2 All K. R. 767 ; 100 L. J. K. B. 
433 ; 150 L. T. 624 ; 53 T. L. R. 717 ; 81 
Sol. Jo. 457, 0. A. 

639. Add. Annotation : — Retd. Godman v. Times 
Publishing Co., [1920] 2 K. B. 273. 

539a. Action for slander.] — D ay v . Tuckett 

(1840), 7 L. T. O. S. 234. 

540a. Action for negligent investment by 

. bank — Bankers’ books.] — The decision of a 
judge upon an application under E. S. C., 
Ord. XXXI, r. 19a, sub-r. 3, that a party 
shall make an affidavit stating whether a 
particular document specified in the applica- 
tion is in his possession, does not prejudice 
the right of the party making the affidavit 
to object subsequently to the production of 
certain entries in the document as being 
irrelevant. The question as to the relevance 
of the document must be decided on a sum- 
mons for inspection under R. S. C., Ord. 
XXXI, r. 18. 

A customer of deft, bank brought an action 
against the bank alleging that through the 
negligence & fraud of the manager of the 


the accident, examined P. as an officer 
of deft. P. refused to answer certain 
questions & an order was moved for to 
require him to do so. Pltf. contended 
that P. must, from the information 
he had obtained, form a belief as to 
what in fact occurred on the occasion 
of the accident & must upon the 
examination state that belief as an 
admission of what did actually occur : 
— Held: since deft, had pleaded its 
belief as to how deceased was injured 
it could not be heard to say that it had 
no belief with respect thereto ; there- 
fore P. must answer questions directed 
toward ascertaining from him what did 
in fact occur. — MacGregor v. Cana- 
dian Pacipio Ry. Co., [1038] 1 
W. W. R. 865; rwsd., [1938] 2 W. W. R. 
426.— CAN. 


fu. BlocJeman.] — The 

“ blockman " in question herein held 
not to be an officer of deft, implement 
oo. within the meaning of K.B. rule 266. 
— Clavelle v. Oliver, Ltd. Sc Rrr- 
TINGER, 11939] 2 W. W. R. 209.— CAN. 

•W. Knowledge acquired otherwise 
than at officer.) — An officer of a oo. 
need not answer questions on matters 
of which he has acquired knowledge 
independently of his position as officer. 
—Fisher v. Pain, [1938] 2 D. L. R. 
753.— CAN. 


PART III. SECT. 4, SUB-SECT. 7. 

■e. Deponent on application for secu- 
rity for costa — Production of documents 
referred to in affidavit .] — College 
Brand Clothes Co., Ltd. v. Brown 
& Fitzpatrick, [1928] 2 D. L. It. 502 ; 
[1928] 1 W. W. It. 778 ; 23 Alta. L. R. 
363.— CAN. 


sf. Employee — Who is — Agent — 
Burden of proof .) — Where an order for 
the ex amina tion for discovery of an 
employee is sought under rule 234 Sc 
there is a dispute as to whether the 
persons sought to be examined are in 
fact employees, the burden of proving 
the employment rests on the party 
asking for the examination. An agent 
is not an employee within the meaning 
of said rule. — Hoskins v. Minne- 
apolis Threshing Machine Co., 
[1930] 1 W. W. R. 369 ; 2 D. L. R. 
696 ; 24 Alta. L. R. 437.— CAN. 


st. Executor .] — On an examination 
for discovery, the principle relating to 
officers Sc agents of a co. which requires 
that they shall obtain information 
when they do not have it of their own 
personal knowledge, does not apply 
fu the case of an exor. ; Sc he will not 
be compelled to answer questions 
concer ning matters of which he has no 
persona] "knowledge. — Brteste v. Du- 
ll 


GARD, [1935] 3 W. W. R. 68 ; 43 Man. 
L. R. 339.— CAN. 

PART III. SECT. 5, SUB-SECT. 1. 

625 ii. .] — Hamilton v. Street 

(1850), 1 Gr. 327.— CAN. 

626 ill. Documents supporting 

case — Or repelling defendant's case .) — 
As a general rule pltf. in equity is 
entitled to a discovery, not only of that 
which constitutes his own title, but 
also of whatever is material to repel 
the case set up by deft. ; &, as a part 
of that discovery, to the production of 
such documents as are material for the 
same purpose. — Lawlorv. Murchison 
(1852), 3 Gr. 653— CAN. 

r i. .J — In an action on a 

policy of insurance against liability for 
damages, to recover the amount of a 
Judgment which the insured had paid 
Sc which had been recovered against 
them in an action In which the insur- 
ance co. had conducted the defence : — * 
Held: pltfs. were entitled on dis- 
covery to know all that was done by 
the insurance co. in defending the 
action & to see all papers & documents 
connected therewith. Sc also wore en- 
titled to the benefit of all investiga- 
tions made, Sc opinions obtained, by the 
oo. — Williams v. London Guarantee 
Sc Accident Go., Ltd., [1925] 1 
W. W. R. 1023.— CAN. 
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branch at which her account was kept, So 
which held her securities, the whole of her 
capital had been dissipated. She alleged that 
the branch manager had, while purporting to 
advise her, dealt with her securities negli- 
gently. She also alleged that deft, bank 
had allowed their branch manager to carry 
on, within the sco|>e of his authority, a regular 
business of advising customers ae to their 
investments, So that the branch carried on the 
business of stockbrokers rather than the 
ordinary business of bankers. Pltf. applied 
under R. 8. 0., Ord. XXXI, r. 19 a, sub-r. 3, 
for an order that defte. should make an 
affidavit stating whether a particular docu- 
ment was in their possession. The specific 
document asked for was a book which con- 
tained a record of all the commissions received 
by the branch on the purchase & sale of 
securities for customers during the years 
1935, 1936 & 1937. The vacation judge made 
an order that deft, bank should make an 
affidavit referring to the whole of the book 
& not merely to the entries in it referring to 

g ltf.’s business. Deft, bank did not appeal 
’om that order, & made the affidavit, but 
subsequently declined to give inspection of 
the book. Upon an application by pltf. 
under B. 8. 0., Ord. XXXI, r. 18, for an 
order for inspection of the book, the judge 
at Chambers declined to go into the question 
as to the relevance of the doc.iment on the 
ground that that question had been decided 
by the Vacation judge upon the application 
under B. 8. C., Ord. XXXI, r. 19a, sub-r. 3. 
On appeal by deft, bank: — Held : (1) the 
question as to the relevancy of the document 
had not been determined by the judge upon 
the application under B. 8. C., Ord. XXXI, 
r. 19a, sub-r. 3, for a further affidavit as to a 
specific document ; (2) the book in question 
' was relevant upon the question as to the 
magnitude of the business done by the 
branch in the purchase Sc sale of securities for 
its customers ; but if deft, bank stated the 
amount of the commissions it received on the 

S urchase & sale of securities for customers at 
tiis branch during the three years in question, 
it need not give inspection of the book, but, 
if deft, bank refused to give that informa- 
tion, it must give inspection of the whole 
book. — Thornett v. Barclays Bank 
(France), Ltd., [1939] 1 K. B. 675 ; [1939] 
2 All E. B. 163 ; 108 L. J. K. B. 358 ; 160 
L. T. 273 ; 55 T. L. B. 474 ; 83 Sol. Jo. 237, 
C. A. 

544. Add* Annotation .* — As to (2) Apld. Chowood 
v * Lyall, [1929] 2 Ch. 406. 

551a. Dooument relating to compromise with third 
party.] — A party to a suit cannot be required 
to produce documents relating to the com- 


promise of a dispute between himself So a 
person not a party to the suit. — Warrick 
v* Queen's College, Oxford (No. 2) (1867), 
L. B. 4 Bq. 254. 

555a. .] — In an action of slander imputing 

to pltf. that he was the writer of a scandalous 
letter' reflecting upon deft., the latter in one 
of his pleas set forth the letter So justified the 
words spoken : — Held : pltf. should inspect 
the letter with witnesses, in order that he 
might be prepared at the trial to show that 
it was not in his handwriting.: — Curtis v* 
Curtis (1833), 3 Moo. So S. 819. 

575a. Applies to answers to interrogatories.] — I 
am of opinion that the word * T affidavits ” 
in r. 15 is wide enough to include an answer 
to interrogatories, Sc I cannot see why the 
meaning should be narrowed so as to exclude 
it (Denman, J.). — Moore v* Peachey, [1891] 
2Q.fi. 707 ; 65 L. T. 750 ; 39 W. B. 692 ; 
7 T. L. B. 748, D. C. 

588. Add* Annotation: — Retd. Minter v. Priest, 
. (1930] A. 0. 558. 

594~ For existing para, substitute : — 

, In a suit by a contractor against a ry. 

. co., in respect of works done for them, a 
motion was by defts., that pltf. should pro- 
duce all written communications which had 
passed between certain persons, naming 
them, & all account books, documents, papers 
So writings relating to the contracts in the 
bill mentioned. Defts.' solr. made an affi- 
davit in support of the motion, that he 
believed that pltf, had documents as stated 
in the notice of motion ; So pltf., by an 
affidavit in answer, admitted that he had 
in his possession a great mass of documents 
relating to the works in question, but stated 
that to ascertain which of them came within 
the terms of the motion would be productive 
of great expense So inconvenience to him. 
The ct. made the order according to the 
terms of the motion. — M‘Intosh v. Great 
Western By. Co. (1852), 1 Sm. So G. 4. 

597a. .] — Where one party has a document 

in his possession in which both parties have 
a common interest, as, for instance, a dooument 
containing the terms of the contract sued 
upon, So the other party seeks inspection of 
such document, he is entitled to discovery 
at common law & independently of the 
* . . . rules (Mathew, J.). — Brown t>. Liell 

(1885), 16 Q. B. D. 229 ; 65 L. J. Q. B. 73 ; 
2 T. L. R. 4. 

599 a. Co-defendant not party to 

application.] — Upon motion on behalf of a 
deft, in a suit, for production by pltf. of a 
document of which pltf. had obtained pro- 
duction by an order against his co-deft., the 
. ct. refused to make an order in the absence 


PART III. SECT. 5, SUB-SECT. 8. 

577 ill. .] — Bradbury e. Mof* 

fatt Sc Cabman (1484), 1 Man. L. R. 
92. — CAN. 

5S8 I. Possession of agent — Agency 
must be established — Pay-in dip* in 
hand* of banker ,1 — A bank, retaining 
pay-in slips which have accompanied 
payments into a customer's aooount. 
does not hold them as the agent of 
the customer, who. consequently, win 
not be ordered in an action to which 
he Is a party to produce them as docu- 
ments in his possession or power. In 
such an notion the ct. also declined 
to make any order relating to those 
documents under Evidence Act, 1915, 


a. 89. — Lever v, Maguire, (1928] 
V. L. R. 282 ; C1928] Argus L. R. 169. 
— AUS. 

sg . Document* not produced at first 
hearing — Official record* needed to assist 
court — Leave granted to admit at later 
stage .) — Where a party has not pro- 
duced at the first nearing, as required 
by Ord. 13, r. 1, the documents in his 
possession or power on which he relies, 
the leave of the o t, under r. 2, admitting 
them at a later stage, mould not 
ordinarily be refused If the documents 
are official records of undoubted 
authenticity which may assist the ct. 
to decide rightly the Issues before it. 
— Gopika Raman Hot «. atajl Sings 

12 


(1929), L. R. 56 Ind. App. 119.— IN D. 

ah. Document* vohmtarQy delivered 
to agent of Attorney-General. h- It 
appearing from the affidavits filed on 
an applioation by pltfs. for an order 
that defts. file a further Sc better 
affidavit of documents, that the books 
Sc documents in question had been 
voluntarily turned over to the duly 
authorised representative of the 
Attorney-General of British Columbia 
Sc that the documents were now in the 
sole poeoessicn 8c power of the repre- 
sentative, the application was refused. 
— MagKxb e. Sollowat Mma 8 c Oo., 
Ltd. (No. th (19311 1W.W.H 624: 
2 D. L. R. 8*2 ; 44 B. a R. 82.— CAN. 
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of the latter. — Reynolds v. Godlee (1858), 
4 K. & J. 88 5 32 L. T. 0. S. 35 ; 70 E. R. 
37. 

614. After this case add : — 

In possession of director after 

appointment as receiver for debenture- 
holders.} — See Companies, No. 5067a, ante . 


640a. Broker's book.] — Browning v. Aylwin 

(1827), 7 B. & O. 204 ; 9 Dow. & Ry. K. B. 
801 ; 6 L. J. O. S. K. B. 820 ; 108 E. R. 699. 
Annotations : — Distd. Smith «. Winter (1888), S M. & W. 
309 ; Day v. Tuokett (1840), 10 J. P* Jo 858. Reid. 
Matter v. Eastern 6c Midland Ry. (1888), 38 Oh. D. 92. 


650a. 


-o- 


-Boss v. Laughton (1813), 1 
Ves. & B. 340 ; 36 E. B. 136. 

Annotations : — Oonid. Griffiths v. Griffiths (1843), 12 L. J. Oh. 
397 : Simmonds v. G. E« Ry. (1868), 3 Oh. App. 797 ; 
Re Hawkes, Ackerman v. Lookhart, [1898] 2 Oh. 1 ; Re 
Rapid Road Transit Oo., [1909] 1 Oh. 96. Reid. Boson 
e. Bolland, Husband «. Bolland (1839), 4 My. 6c Or. 354. 


65la. .] — Baker v. Henderson (1830), 

4 Sim. 27 ; 58 E. R. 11. 

Annotations : — Difltd. Warburton v. Edge (1839), 9 Sim. 508. 
Refd. Re Hawkes, Aokernfan v. Lookhart, [1898] 2 Oh. 1. 


653. Add. Annotations : — Apld. Re Cameron’s 
Coalbrook, etc., Ry. (1859), 25 Beav. 1. Refd. 
Lockett v . Cary (1864), 3 New Rep. 405 ; 
Fowler v. Fowler (1881), 29 W. R. 800 ; Re 
Hawkes, Ackerman v. Lockhart, [1898] 2 Oh. 1 . 
714. Add. Annotations: — As to ( 1 ) Dlstd. The City 
of Baroda (1926), 134 L. T. 576. FoUd. 
Ankin v. London & North Eastern Ry. 
Co., [1930] 1 K. B. 527, O. A. As to { 2) 
Expld. Bank of Russian Trade, Ltd. v. 
British Screen Productions, Ltd., [1930] 2 
K. B. 90. Consd. Ogden v. London Electric 
Ry. Oo. (1933), 49 T. L. R. 542. 


736. Add. Annotation : — Apld. Minter v. Priest, 
[1929] 1 K. B. 655. 

740. Add. Annotation : — Apprvd. Minter v. Priest, 
[1929] 1 K. B. 655. 

743. Add. Annotation : — Consd. Minter v. Priest, 
[1929] 1 K. B. 655. 


747. Add para. 

“ Such privilege being the privilege of the 
client 6c not of the attorney.” 

754. Add. Annotation : — As to (2) Refd. Minter v. 
Priest, [1930] A. 0. 558. 

757. Add. Annotation : — Consd. Minter v. Priest, 
[1929] 1 K. B. 655. 

759. Add. Annotation : — Apprvd. Minter v. Priest, 
[1929] 1 K. B. 655. 

763. Add. Annotation : — Apld. Minter v. Priest, 
[1929] 1 K. B. 655. 

805a. .1 — Completed drafts of documents 

[settled by counsel] in support of an applica- 
tion for the flat of the A.-Gh to counterclaim 
for revocation of a patent are privileged 
documents, 6c defts. are not bound to produce 
them for inspection by pltfs. — Vignbron- 
Dahl (British 6c Colonial), Ltd* v. Pettit 
(1925), 69 Sol, Jo. 698 ; 42 R. P. C. 431. 

821. Add. Annotation : — Refd. Minter v . Priest, 
[1930] A. C. 668 . 

823. Add. Annotations : — As to ( 1) Apld. The City 
of Baroda (1920), 134 L. T. 676. Consd. 
Ankin v. London 6c North Eastern Ry. Co., 
[1930] 1 K. B. 527 ; Ogden v. London Elec- 
tric Ry. Co. (1933), 49 T. L. R. 642. 

843a. .] — Ankin v. London 6c North 

Eastern Ry. Co., No. 1209a, post . 

874a* — .]-— PltfB. claimed for short de- 

livery of certain parcels of bristles, in respect 
of which they were holders of bills of lading, 
loaded at Shanghai upon defts.’ steamship. 
Defts. denied liability alleging that the loss 
was due to pilferage by an organised band of 
thieves. Defts. had called for reports from 
the first, second, third, 6c fourth officers of 
the steamer, in order to investigate the 
question of the management of the vessel & 
the conduct of their officers in the prevention 
of theft, which reports were in due course 


PART III. SECT. 5, SUB-SECT. 5.— F. 

•J. General rule .1 — In the case of 

{ mbllo documents there is a common 
aw right of inspection, but that right 
must necessarily be exercised within 
certain limits. The right ought to 
be restricted to those persons who 
can prove themselves to be Interested, 
Sc there are documents which, for 
reasons of State, ought not to be 
disclosed . — Re Fiizgerald, [1925] 1 
I. R. 42.— m. 

tk. Register of titles to land kept under 
Local Registration of Title (Ireland) 
Act , 1891 (c. 66).]— The above register 
is a public register. Sc the documents 
kept In the office for registration of 
titles are public documents . — Re FITZ- 
GERALD, [19251 1 I. R. 42.— IR. 


PART III. SECT. 6. 

o i. - — May be dispensed with .] — 
The master has jurisdiction to provide, 
in an order for directions which calls 
for the production of documents, that 
“the service of a notice to produce 
such documents be dispensed with Sc 
that the service of a copy of this order 
upon the notes, of the respective parties 
shall have the same effect as the 
service of a notice to produce.” — 
Royal Trust Co. e. Canadian Pacific 
BY. Co., [1925] 4D.L.R. 772 ; [1925] 
8 W. W. R. 571.— CAN. 


PART in. SECT. 9, SUB-SECT. 1. — A. 


9 *• 
duotion 


- — .] — The affidavit on pro- 
of deft, G. C. M. claimed 


privilege from production for certain 
documents listed therein, on the ground 


that ” these are confidential com- 
munications . . . privileged as being 
between solr. & client.” On a motion 
to compel their production, the referee 
held that an aflidavlt which states 
merely that certain documents are 
communications between solr. & client 
& are therefore privileged is not 
sufficient to support the claim of 
privilege, Sc he gave the order moved 
ror. An appeal by pltf. to a judge 
In Chambers was allowed. Deft, 
appealed to the Ct. of Appeal. The 
appeal was allowed, & the order of the 
referee restored, without written 
reasons. — Main v. Main, [1938] 3 
W. W. R. 205 ; 4 D. L. R. 787 ; 46 
Man. L. R. 237.— CAN. 

r i. Letter dictated by solicitor — 

db reply thereto.y—Held privileged.— 
Merchants Bank v. Moffatt (1876), 
BP. R. 348.— CAN. 

r tt. Notes 

during arbitration.}— — 

leged from discovery Sc inspection in 
a subsequent action between tbe s am e 
parties. — East T ah art Co -operative 
Daisy Oo. t>. Nornen, [1928] N. Z. 
L. R. 395.— N.Z. 

r JU. Confined to legal advisers— 

Patent agent — Communications in re- 
spect of pending application far pa tent 
— ■ Not privileged.]— MoKsSchzb v. 
Vaxoouver-Iowa Shingle Oo.. Ltd. 

■* *• •*“ * 


of evidence taken 
-Held : not privi- 


r If. 


• Soticttor acting employee of 


EMrtyJ — I fr u OjTOMT «. MoCur- 
FKBY, [1930] 2 W. W. R. 676.- 


f. — GAN. 
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PART III. SECT. B, SUB-SECT. 1.— 

B. 

718 i. General rule .1 — Communica- 
tions between solr. Sc client which are 
privileged from production do not 
cease to be so privileged in a subse- 
quent action merely because of the fact 
that pltf. therein was deft, in the former 
aotion. — North- western Utilities, 
Ltd. v. Century Indemnity Oo., 
[19341 3 W. W. II. 139.— CAN. 

PART III. SECT. 9, SUB-SECT. 1.— 

C. (a). 

a i . .j — K eep Bros, t>. 

Birch Sc Bradshaw, [1928] N. Z. L. R. 
380.— N.Z. 

PART III. SECT. 9, SUB-SECT. 1.— 
0. (b). 

807 ii. Letter included in — Not 

privileged.}— Mow att v. Hangar, 
[1923] N. Z. L. R. 448.— N.Z. 

D. 


PART III. SECT. 9, SUB-SECT. 1. 

828 1. General rule .] — Bell v. 

Toronto Transportation Commission 
(1936), 5 F. L. J. (Can.) 24C.— CAN. 

PART III. SECT. 9, SUB-SECT. 1.— 
F. (a). 

866 i. No privilege — LUigaHon not 
con&eMVlate&y-^MXTR v. C. N. Ry. 
(Alta.), [1926] 2 D. L. R. 372.— CAM* 

• Report of local manager 


DUAaAUi UJI D* V. V/Ail r 

M7i 




Cases 874a— 1087a. English and Empire Digest Supplement. 


obtained through defte.’ agents in China. 
Defte. claimed that these reports were 
privileged from discovery: — Held; (1) the 
reports were not privileged. (2) Observa- 
tions upon the form & contents of an affidavit 
claiming privilege from discovery for de- 
ponent’s documents. — The City of Baroda 
(1926), 134 L. T. 676 ; 70 Sol. Jo. 1044 ; 17 
Asp. M. L. 0. 27. 

Annotation : — Generally, Reid. Ankin v. London Sc North 
Eastern Ky. Co., [1930] 1 K. C. 627. 

890. Add. Annotation : — Reid. Ankin v. London & 
North Eastern By. Co., [1930] 1 K. B. 627. 

891a. .] — In obedience to general instructions 

issued by the Port of London Authority to 
the masters of their vessels that, in the event 
of a casualty, the circumstances of the 
occurrence were to be reported on a printed 
form supplied for the purpose, the master 
of one of the Authority’s dredgers reported 
the details of a collision with a sailing barge 
belonging to pltfs. The form was headed, 
" Confidential report for the information 
of the Authority’s solr. . . The report 
was sent to the master’s superior officers, 
who passed it on to the manager of the 
Authority’s insurance department, & he in 
turn sent it to the solrs. who acted for the 
Authority’s underwriters. Pltfs. contended 
that the report must be produced : — Held : 
there having been a collision it was to be 
anticipated that there would be litigation, & 
although the report went through various 
hands, it was made for the purpose of being 
put before the solrs. ; the report therefore 
• complied with the tests laid down by 
Buckley, L.J., in Birmingham & Midland 
Motor Omnibus Co. v. London North 
Western By. Co ., No. 394, ante , & was privi- 
leged from production. — The Hopper No. 13, 


[1926] P. 62 ; 94 L. J. P. 46 ; 182 L. T. 736 ; 
41 T. L. B. 189 ; 16 Asp. M. L. C. 478, D. C. 

Annotations : — Distd. The Ctty of Baroda (1926), 134 L. T. 
576. Reid. Alikin v. London Sc North Eastern Ry. Co., 
[1903] 1 K. B. 627. 

893. Add. Annotation : — Distd. Anlrin v. London 
& North Eastern By. Co., [1980] 1 K. B. 527. 

904. Add. Annotations : — Dbtd. Ogden v. London 
Electric By. Co. (1933), 49 T. L. B. 642. 
Befd. Ankin v. London & North Eastern By. 
Co., [1930] 1 K. B. 627. 

905. Add. Annotation : — Refd. The Hopper No. 13, 
[1925] P. 52. 

906a. .] — Reports by servants of a railway 

co. of an accident, made for the information 
of the railway co.’s solrs. & in anticipation 
of litigation, are privileged from inspection. 
— Ogden v. London Electric By. Co. 
(1933), 149 L. T. 476; 49 T. L. R. 542, C. A. 

926. Add. Annotation : — Refd. Bradstreets British, 
Ltd. v. Mitchell (1932), 48 T. L. B. 670. 

933. Add. Annotation : — Consd. Minter v. Priest, 

. [1930] A. C. 658. 

944. Add. Annotation: — Refd. Minter v. Priest, 
. [1929] 1 K- B. 665. 

1039a. .] — Greenwood v. Rothwell 

(1844), 7 Beav. 291 ; 13 L. J. Ch. 226 ; 2 
L. T. O. S. 496 ; 49 B. R. 1077. 

1087a. .] — Notwithstanding a statement 

in deft.’s answer that a deed of conveyance, 
the production of which is sought by pltf. 
for his inspection, is his title deed, & does 
not in any manner evidence pltf.’s title, the 
deed will be ordered by the ct. to be pro- 
duced if it appear on the face of the answer 
that its contents may prove material to 
pltf.’s case. 

A partition was made, prior to the reign 
of King Henry VIII., of an ancient manor. 


PART III. SECT. 9. SUB-SECT. 1.— 
F. (b) ii. 

• i, S. P. STEPHKNBON v. E. D. & 
B. O. R. (Alta.), ri920] 2 D. L R. 680.— 
CAN. 

e Ii. .] — Where following 

a railway aooident in which personal 
injury or property damage is Incurred 
the railway co. obtains reports thereof 
from its employees for the ubo of its 
solr. as material on which ho may give 
it his professional advice & conduct its 
defenoe with respect to an action or 
actions which it anticipates will, in 
default of settlement be brought 
against it as a result of the accident, 
said reports are privileged from pro- 
duction even though made before such 
an action has been actually brought or 
threatened. Sc although obtained, not 
solely for suoh use by the solr., but 
also for the use of other officials of the 
oo. in determining, e.g.. what, if any, 
discipline should be given the em- 
ployees in the aooident. — Mayqard v. 
Canadian Pacific Ry. Co. (Alta.), 
[19291 S D, L. R. 953 : 2 W. W. R. 27 ; 
35 0. R. C. 283»— CAN. 

• iii. Reports of claims agent.) — 

STEFHKN80N V. E. D. St B. O. R. 
(Alta.), [1926] 2 D. L. R. 680.— CAN, 


f. 1. Report of investigator for 

insurance co.} — In an action by an 
Insurance co. to recover from a person 
whose fidelity it had insured the 
amount paid by it under the boud : — 
Held: reports made to It by on in- 
vestigator whom it had instructed to 
investigate after the insured had given 
notice of the loss were privileged from 
production, since there was nothing to 


suggest any lack of good faith in the 
sotting up of the claim & the affidavit 
in support thereof satisfied the require- 
ments for such a claim in that it 
showed that the reports were obtained 
for the co.’s solr. as material on which 
his advice should be taken with respect 
to an anticipated action. — Gillespie 
Grain Co., Ltd. & Grain Insurance 
& Guarantee Co. v. Wacowich, 
[1932] 1 W. W. R. 916 ; 3 D. L. R. 
255 ; 26 Alta. L. R. 263.— CAN. 


886 ii. .] — Laurenbon v. Wel- 
lington City Corpn., [1927] N. Z. 
L. R. 510.— N.Z. 


PART III. SECT. 9, SUB-SECT. 1.— 
F. (o). 

a. Citation : — For *‘[19081 S. C. 
335 " read « [1909} S. O. 335.* 

p i. .1 — Reap. herein had 

recovered judgment against an insured 
for damages arising out of a motor-car 
accident. The judgment was not paid 
& reap, therefore sued the Insurance 
co., abplt. heroin. The co.’s defenoe 
denied liability under the policy. 
Reap, in her reply alleged that the co. 
had defended the original action in the 
name of Sc on behalf of the deft, 
therein &, therefore, was now estopped 
from denying liability under the policy. 4 
Issue being joined on this reply, the 
oo. filed an affidavit of documents in 
which it claimed privilege with respect 
to certain documents, viz. reports of 
the co.’s adjuster, doctors’ reports, Sc 
confidential communications between 
the co. & its solrs. at Vancouver Sc its 
legal advisers in the U.S.A. Beep, 
obtained an order for production free 
from privilege Sc the oo. appealed : — 
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Held : the documents wore privileged 
& the appeal should be allowed. — 
Mann v. American Automobile In- 
surance Co., [19381 1 W. W. R. 538 ; 
2 D, L. R. 261 ; 7 F. L. J. (Can.) 
308.— CAN. 

PART III. SECT. 8, SUB-SECT. 1.— H. 

9241. Privileged — Communication 
urith view to compromise — Copy not 
retained by solicitor.) — Held : although 
the occasion on which the document 
was written was not privileged, the 
document, owing to its nature Sc effect, 
was privileged from production. — 
Moffatt v. Hangar, [19231 N. Z. L. R. 
148. — N.Z. 

924 li. Stipulation in 

event of failure to agree.}— Negotiations 
carried on " without prejudice," Sc 
with a view to the settlement of an 
action, & all letters Sc communications 
arising ont of suoh negotiations, are 
privileged from production. — Black 
v Ocean Accident Sc Guarantee Co. 
(Man.). (1926) 2 D. L. R. 986 ; [1926] 
tW.W.R. 883.— CAN, 

PART IIL SECT. 9, SUB-SECT. 2.— A. 

b I. Adjuster's report to fire 

insurance company.) — In an action on 
a fire-insurance policy held that a 
confidential report made by an adjuster 
to deft, was protected from inspection 
by pltf.. where it was objected In 
deft. *s affidavit on production, that the 
report related solely to the case of 
deft. Sc not to that of pltf. Sc did not 
tend to support the latter. — Litwin 
v. Great American Insurance Oo., 
(1932) 2 W. W. R. 472 ; 4 D. L. R. 195 ; 
40 Man. L. R. 461.— CAN. 
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by dividing it into two reputed manors, to 
which divers tenements were respectively 
allotted in severalty, but a considerable 
portion of waste lands of the original ancient 
manor continued undivided, the property of 
the two lords of the reputed manors, as 
tenants in common. The information stated 
that part of deft.’s ancient freehold tene- 
ments, situate within one of the reputed 
manors, consisted of uninclosed lands, & 
that some portion thereof was waste land 
held of the ancient manor, & that of such 
the informant was tenant in common with 
the deft. ; deft, admitted, by his answer, 
that there were such waste lands, but stated 
that the same were allotted, & formed part 
of deft.’s ancient freehold tenements, & that 
deft., in the year 1829, obtained from the 
lord of the reputed manor in which his 
ancient tenements were situate, a conveyance 
of the manorial & other rights, fine rents, 
etc., belonging to the lord over those tene- 
ments, except the right to tin-stuff & sport- 
ing. The information insisted that the 
uninclosed lands, except the ancient tene- 
ments, wore held by the two lords as tenants 
in common, & were subject to tin-bounds, 
& that waste & unallotted lands only were 
subject to tin-bounds. Deft, stated that 
there was a difference of opinion, as to 
whether lands subject to tin-bounds were 
always waste lands, & insisted that the deed 
of conveyance of 1829 was the title deed of 
deft., & in no manner evidenced the in- 


formant’s title. The deed & the map 
delineated thereon, were, notwithstanding, 
ordered to be produced for the informant’s 
inspection. — A.-G. op Prince of Wales v . 
Lambe (1848), 11 Beav. 213 ; 17 L. J. Oh. 154 ; 
10 L. T. O. S. 498 ; 12 Jur. 386 ; 50 E. R. 798. 

1087b. Deed pleaded.] — Penarth Harbour, 

Dock & Ry. Oo. v. Cardiff Waterworks 
Co. (1800), 7 C. B. N. S. 816 ; 29 L. J. C. P. 
230 ; 1 L. T. 551 ; 6 Jur. N. 8. 942 ; 8 W. R. 
215 ; 141 E. R. 1036. 

Annotation : — Consd. Price v. Harrison (I860), 8 O. B. N. S. 
017. 

1144. Add. Citation : — 1 Leach, 300, n. 

Add. Annotation : — Retd. R. v. Elworthy 
(1867), 37 L. J. M. C. 3. 

1150a. .] — To a bill stating deft.*s mar- 

riage with a particular woman, plea, that she is 
his sister, protects him from discovery of any 
fact forming a link in the chain. — C larjdgb v. 
Hoare (1807). 14 Ves. 59 ; 33 E. R. 443. 

1197. Add. Annotation : — Retd. Seddon r. Com- 
mercial Salt Co., [1925] Ch. 187. 

1198. Add. Annotation : — Retd. Waterhouse v. 
Barker (1924), 132 L. T. 15. 

1202. Add. Annotations : — Consd. Robinson v. 
South Australia State (No. 2), [1931] A. C. 704 ; 
Spigelman v. Hocken, Goldblatt v. Hocken 
(1933), 150 L. T, 256. Refd. Rowell v. 
Pratt, [1938] A. C. 101. 

1207. Add. Annotation : — Consd. Spigelman v. 
Hocken, Goldblatt v. Hocken (1933), 150 
L. T. 260. 


PART 111. SECT. 9, SUB-SECT. 4. 

1116 ||. .] — Sydney Cheese & 

Butter Factory Absocn. r. Brower 
(1900), 19 P. R. 162.— CAN. 

sh. Servant .] — A servant cannot bo 
compelled to produce the documents of 
hie master where the suit or proceeding 
is one to which the master Is not a 
party & it is not shown that he has 
given authority for their production, 
oven though the master is outside tho 
Jurisdiction of the ot. — Chapman & 
Sons v. Stoddart & Co., [19301 3 
W. W. R. 171 ; 4 D. L. R. 1013— CAN. 


PART III. SECT. 9, SUB-SECT. 6. 

11821. Objection attaches to production 
not discovery. ) — Mills v. Mercer Co., 
Ltd. (1893), 16 P. R.276.— CAN. 

1136 i. Discovery tending to in- 
criminate — Not enforced .] — Where a 
person who has been required to make 
an affidavit of documents refuses to 
produce certain documents on tho 
ground that they are privileged because 
they may orlminato him or, where he 
makes the affidavit as an officer of a co., 
may criminate the oo., 8c after inspec- 
tion thereof the Judge finds that the 
documents may be criminating to him 
or the oo., their production cannot be 
compelled, where such ground of 
privilege is not taken away by statute 
or by a rule having the force of a 
tatute. There is no such statute or 
rule in force In Alberta. — Webster 8c 

KirKNESS V. SOLLOWAY MILLS 8C Co., 
Ltd. (No. 2), [1931] 1 D. L. R. 831 ; 
,1930) 3 W. W. R. 445; 25 Alta. L. R. 
* : affO .. [1930] 3W.W.R. 381.— -CAN. 

1136 II. The fact that 

ihe party against whom the inspection 
is sought has already been prosecuted 
8c there is no probability of any further 
iroseoution does not deprive him of the 
wrivilege, where, at any rate, the judge 
s not prepared to say that there is 
really no possibility of any prosecution 
y any one 8c that, therefore, the docu- 
ments have lost the criminating 
tendency which they otherwise woul d 
have. — Lockett v. Solloway Mills 


& Co., Ltd. (No. 2). [19311 3 W. W. R. 
389 ; 40 B. C. R. 211.— CAN. 


b i. Not taken away by Alberta 

Evidence Act % R. S. A.. 1922 (o. 87), 
as. 3, 7.] — Campbell v. Woods, Irmik, 
& The Canadian Press (Alta.), J1920] 
2 D. L. R. 805 : [1920] 2 W. W. R. 
99.— CAN. 


sj. Waiver of objection — Propriety of 
production cannot be raised on appeal .1 — 
On the trial of an action for conversion 
deft. oo. refused at first to produce its 
books, its ground being that their 

S roduction might tend to criminate 
tie co. The trial Judge ruled that 
unless they were produced he would 
strike out the statement of defence. 
Therenpon deft.’s counsel produced 
them 8c evidence founded on them was 
taken, & judgment given for pltf. : — 
Held : by so electing the objection was 
in effect withdrawn & the question 
whether the co. had been improperly 
compelled to produoe the books could 
not be raised on an appeal from the 
Judgment. — Lockett v. Solloway 


Mills & Co., Ltd., [19321 1 W. W. R. 
880 ; 3D.L. R. 600 ; 45 B. C. R. 375 ; 
affg.. [19311 3 W. W. R. 302.— OAN. 

si. Statements made to detective .] — 
In an notion to recover back tho prise 
money in a lottery which It was alleged 
had been won by fraud pltf. Issued a 
subpoena to a detective to whom 
sundry people had made statements 
in writing relating to the adjudicator. 
These were made with a view to 
oriminal proceedings : — Held : the 
documents were privileged from pro- 
duction. — Call 8c Mirror News- 
papers. Ltd. v. Humble, [1933] 
W. A. L. R. 54.— AUS. 


PART III. SECT. 9. SUB-SECT. 8. 

f i. .1 — Hellbt v. South 

African Railways 8c Harbours 
(1927), 48 N. L. R. 05.— S. AF. 

h I. .1 — In an action for 

damages for personal Injuries sustained 
in 1928 in a motor car collision, de- 
fender averred that certain knee 
injuries which pursuer ascribed to the 

is 


collision were due to gunshot wounds 
received by pursuer during war service, 
& he craved a diligonce for recovery of 
the modioal history sheets 8c other 
military records applicable to pursuer. 
The War Dept, objected to produoe 
those documents : — Held : while the 
ct. has power to order production of 
documents in the custody of a public 
dent., oven though the dept, pleaded 
public interest as a ground for refusing 
to produce them, the documents hero 
in question did not appoar to bo of 
suoh material value to the case as to 
warrant an order for their production. 
— Caffrey v . Inverclyde (Lord), 
[1930] S. C. 782.— SCOT. 

h il. .] — In every civil case 

whether tho Crown is a party or not, 
& whether, if tho Crown is a party, it 
Is a party in a trading or in an adminis- 
trative capacity, where privilege is 
claimed for a document on the ground 
that its disclosure would be contrary to 
the interests of the public, tho ct. has 
always in reserve the power of examin- 
ing the document for which protection 
Is sought, in order to ascertain whether 
the public interest would be prejudiced 
by its production, & to require some 
indication of the injury which would 
result from such production. — Gis- 
borne Fire Board v. L unken, [19361 
N. Z. L. R. 894 ; sub nom. Rodda v. 
Lunken, [1936] G. L. R. 604 ; 12 
N. Z. L. J. 291.— N.Z. 


Citation : — For “[1908] S. 
' read “ [1909] S. C. 335 
Add. Citation .—§0 J. P. 152. 


O. 


•k. Publication against public policy 
— Objection by Attorney-General .) — 
Where, in an action to which a State is 
a party, the State objects to produoe 
for Inspection document* which are in 
fact State papers, a statement by the 
A.-G. for that State, that their pro- 
duction for inspection would be pre- 
judicial to the public Interests, is con- 
clusive 8c an answer to an appli catio n 
for an order for Inspection.— Griffin 
v. State of South aurtralia (1926), 
36 0. L. R. 378.— AW. 
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1874a. .] — As regards the person from whom 

the information is to be obtained, primd facie 
the secretary is the best person ; but 1 quite 
admit that they were entitled to have informa- 
tion from such persons as can best give it 
with respect to the matters which are the 
proper subject for the interrogatories, though 
I am not prepared at present to decide who 
should answer them ; except that, as at 
present advised, 1 do not think the traffic 
manager would be the proper person for the 
purpose (North, J.). — A.-G. v. North 
Metropolitan Tramways Co., [1892] 3 Ch. 
70 ; 61 L. J. Ch. 693 ; 07 L. T. 283 ; 36 
Sol. Jo. 066 ; affd. (1896), 72 L. T. 340, C. A. 

1879a. Executor.] — R. sold some Indian minia- 
tures to K. by auction. R. died & his 
exors. brought this action for the balance of 
the purchase price. K. alleged that the 


miniatures were not genuine & that R. was 
guilty of fraud. K. obtained leave to 
administer interrogatories asking the cir- 
cumstances in which B. had obtained the 
miniatures ; whether he believed that their 
description in the auction catalogue was 
accurate & that they corresponded with it ; 
& whether' the goods were spurious &, if so, 
whether R. or the auctioneers knew it. The 
r exors. appealed: — Held: (1) the interroga- 
tory asking where R. had obtained the 
miniatures, thougn it might be an admis- 
sible question in cross-examination, was a 
fishing interrogatory ; (2) exors. ought not 
to be asked to swear to the belief of deceased ; 
(3) a party should not be interrogated on a 
question which he can only answer by con- 
sulting an expert & repeating the expert’s 
opinion. — Rofe v. Kevorkian, [1936] 2 
All E. R. 1334 ; 80 Sol. Jo. 719, C. A. 


issue an appointment without an order 
of the ot. or a judge. — J ohnson v. 
Hawkes, [1924] 3 D. L. R. 524 ; [1924] 
2 W. W. It. $63. — CAN. 

f (p. 184) it. .] — In order to 

obtain an order for the examination 
for discovery of a person wbo is not a 
party to the action, appot. must show 
that pltf. in whose name the action 
was brought is not really pltf.. but 
that tpe person whose examination is 
asked for is the real pltf. 8c that the 
action is being prosecuted for bis 
benefit. — Canadian Credit Men’s 
Trust Assoon. v. Morton, [1925] 1 
W. W. R. 772.— CAN. 

f (p. 184) Hi. .1— An order is 

necessary for the examination for dis- 
oovery under rule 267 of a person for 
whose immediate benefit an action is 

E ro scouted, or defended. — Imperial 
i umber Yards, Ltd. v. McManus, 
[19281 2 D. L. R. 150; [1928] 1 W. W. R. 
409 ; 22 Saak. L. R. 278.— CAN. 

f (p. 184) iv. .] — One of two 

defts. in an notion of ejeotment who 
allows judgment to go by default is 
liable to bo examined. — Bacon v. 
Campbell (1876). 6 P. R. 275.— CAN. 

•m. / ‘rrson for whose immediate benefit 
action defended — Beneficiary under will 
— A clion against trustees. ] — [n an action 
against trustees under a will to rescind 
a contract for the sale of property of 
the estate : — Held : a beneficiary who 
was entitled to the rents & profits of 
such property, whether sold or not, was 
not r$ a party for whose immediate 
benefit the notion was defended,” Sc 
was not examinable for discovery. — 
Woolworth Co. v . Poole y, [1925] 2 
W. W. R. 481.— CAN. 

g(p. 186) i. Co-defendant not 

actively defending .] — Where pitfs. sued 
C. & G. to recover the balance ot the 
pnrohase-prioe ot land, Si C. did uot 
defend otherwise than by delivering 
demand of notice. Sc G. alleged that C. 
shared in a secret commission paid by 
one of the pitfs. to procure G. to enter 
into the agreement of purchase : — 
Held : G. was not a person ” adverse 
in interest ** to C. so as to make C. 
examinable for disoovery by G. under 
r. 234. — Hkoler v. MaoNab, [1921] 3 
D. L. R. 601 ; [1924] 2 W. W. R. 649. 
— CAN. 

k (p. 185) 1. Different issues 

against two sets of defendants .] — Under 
the British Colombia Rules governing 
disoovery the examination is restricted 
to the issues between appot. Sc the 
party examined. Therefore, where the 
olaim against one eet of defts. was that 
they had wrongfully conspired to 
Induce another set of defts. to break 
the latter *8 contract with pltf., & the 
olaim against the seoond set of defts. 
was for breach of that contract, they 
not being charged as parties to the 


conspiracy ; — Held : this second set 
could not be examined on discovery 
by pltf. as to any knowledge they 
might have with respect to matters 
tending to establish the alleged con- 
v. Morrison, 
; 1D.L.R. 366 ; 
[. 

k (p. 185) ii. One of two co- 

defendants .] — If Issues between oo. 
defts. are material to pltf. he may 
examine a deft, upon them, although 
there is no issue between that deft. & 
himself. — Alexander v. Diamond 
(1882), 9 P. R. 274.— CAN. 

m (p. 185) i. Counterclaim for balance 
of account — Assignment from assignee 
of insolvent stockbroker.] — Held: the 
stockbroker was examinable, at the 
instance of pltf., under r. 285, O. J. 
Act. — Carnegie v . Cox (1886), 11 
P. R. 311.— CAN. 


„ 7 . — Whieldon* 

[19341 3 W. W. It. 126 
48 B. C. R. 492. — GAN 


186) i. Defendant out of juris- 
] — Shandly t;. Herndon 
(19291 4 D. L. R. 1086 ; 1 
R. 240.— CAN. 
s (p. 186) i. Employee .] — In order to 
be examinable for disoovery under 
r. 234 an employee of a party must 
have boon directly connected with the 
transaction In issue, not merely as 
a witness, but because of the cha- 
racter of his employment. — Weiss r. 
SohiesceL (Alta.), [1926] 1 W. W. R. 
154.— CAN. 


r (p. 
diction. 

W: 


s (p. 186) ii. Does not include 

minister of Crown.] — R. (Provincial 
Treasurer of Alberta) v. Smith, 
[1827] 2 D. L. R. 69 ; U927] 1 W. W. R. 
474 ; 22 Alta. L. R. 544.— CAN. 

o (p. 186) i. .] — Under County 

Ot. Ord. 8, r. 17, an infant, a party to 
an action, may be examined by the 
opposite party for disoovery before the 
trial. — Lancaster v . Vaughan (1924), 
33 B. C. R. 159.— CAN. 


0 (p. 186) ii. .] — An infant pltf., 

who is competent to testify at the 
trial, is subjoot to examination for 
disoovery. — Watson v. Motor Livery 
Co. (Alta.), [1826] 1 W. W. R. 652.— 
CAN, 

1 (p. 186) i. .] — Deft., in an 

notion by a oorpn., has a right to select 
the officer of the oorpn. whom he will 
examine. — T rinity College v. Levin- 
TER, [1924] 2 D. L. R. 584 ; 54 O. L. R. 
290.— CAN. 

1 (p. 186) 11. In an 

action for libel against the publishers 
of a newspaper, wherein the only 
questions in issue were those of malice 
Sc damages, an order was made desig- 
nating an officer ot deft. oo. as Its 
officer to be examined for disoovery as 
to matters affecting damages. — K aft 
v. Star Publishing Oo., [1925] 1 
W. W. R. 774.— CAN. 
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• (p. 187) 1. .]—Hcld .• 

an officer of the railway oo. — Gor- 
danier v. O. N. R. (1904), 15 Man. L. R. 
1.— CAN. 

m (p. 187) 1. Street fore- 

man.}— Held : not an officer examin- 
able for discovery. — Webster v. 
Toronto Corpn. (1892), 16 P. R. 21. — 
CAN. 

n(p. 187) i. Fire warden .] 

— Held : an offioer examinable for dis- 
covery. — King Lumber Mills v. 
Canadian Paoifio Ry. Oo. (1912), 19 
W. L. R. 950; 17 B. O. R. 26 ; 2 
D. L. R. 345.— CAN. 

s (p. 188) i. Whether limited 

to officers employed when cause of action 
arises.] — The pltf. having examlnod for 
disoovery, under rule 266 an officer 
of each of the two deft, cos., applied for 
leave to examine, as servants, two other 
men who at the time of the accident 
in question were employed by one deft., 
a contracting co., & at the time of the 
application were employed by the other 
deft., a railway oo. : — Held : the leave 
should be given, but, in view of the 
facts disclosed in the material filed, 
pltf. should be allowed by this order 
to examine only one of said servants, 
she to elect which one. Rule 266 
did not limit the examination to officers 
& servants who were employed by the 
corpn. when the cause of action arose. — 
Habvie v. Canadian Paoifio Ry. Co. 
& Hurst Engineering Sc Construc- 
tion Co.^Ltd., [1928] 1 D. L. R. 696 ; 
[1928] 1W.W.R. 187 ; 22 Sask. L. R. 
361.— CAN. 


s (p. 188) U. Chief trader.] 

— A man employed by a oo. as “ chief 
trader ” for its Vancouver office, having 
complete charge ot the order depart- 
ment, bis duties including the handling 
or filing of buy & sell orders for clients 
Sc for the oo.. is an “ officer ” SC subject 
to examination for disoovery. — John- 
son v. Solloway Mills 8c Co., Ltd. 
(1931). 45 B. C. R. 35.— CAN. 

• (p. 188)1. .] — An order 

may be made for the examination of a 
deft, oorpn. by Its offioer outside the 
jurisdiction. The question is one of 
convenience. — Caven v. Canadian 


Pacific RY. COm [1924] 2 0. L. R. 
1112; [1924] 2 W. W. R. ‘ 


, 200.— CAN. 


f(p. 188)1. .1 — In an action 

against a landlord for damages for 
illegal distress, the bailiff not being a 
party to the notion is not examinable 
for disoovery. — Harvey v. Sylvia 
Court, Ltd.. [1924] S W. W. R. 849.— 
CAN. 

sp. Minister of Croton. 1 — Held: not 
an officer within r. 260. — R. (Pro- 
vincial Treasurer of alberta) ©. 
Smith. 09271 2 D. L. R. 69 : ri927] 
1W.W.R. 474 ; 22 Alta. L. R. $44.— 
CAN. 




VoL XVIII.— Discovery. Cases 1422— 1514a. 


1422* Jidda Annotation •— — Rofd. Wakefield v. 
Board (1928), 45 R. P. 0. 261. 

1442a. .] — Deft., a shipowner, was sued by 

the cargo owners & charterers for non- 
delivery of the cargo. Deft, alleged that the 
non-delivery was caused by perils of the sea 
excepted in the charterparty & bill of lading : 
— Held : interrogatories asking pltfs. whether 
the cargo was insured, & if so, with whom, 
by whom, & to what amount, were irrelevant 
& inadmissible. — Bolckow, Vaughan & Co. 
v. Young (1880), 42 L. T. 690; 4 Asp. 
M. L. C. 301. 

1444. Add. Annotation : — Consd. Sutherland v. 
British Dominions Land Settlmt. Corpn., 
[1926] Ch. 746. 

1462a. .] — The owners of the 

steamship JV., one of two ships found jointly 
to blame in a collision action, limited their 
liability & paid the amount into ct. Claims 
against the fund were in due course filed by 
the owners of the N. & the owners of the 
other ship, the S., & also by the owners of 
cargo on the S. The same solrs. presented 
the claims on behalf of the owners of both 
ships. The owners of cargo on the S., who 
were not parties to the collision action, then 
sought leave to administer four interroga- 
tories to the owners of the S. Nos. 1 & 2 
asked whether there had been, as between 
the owners of the two ships, a mutual 
abandonment of claim or a settlement on 
other terms. No. 3 inquired whether there 
had been any assignment of the claim of the 


owners, master, & crew of the S . ; & No. 4 
asked by whom the particular solrs. were 
instructed to present the claim of the owners 
of the : — Held : the first three interro- 
gatories were necessary either for disposing 
fairly of the cause or matter or for saving 
costs, within R. S. C., Ord. 31 , r. 2, & must be 
allowed. No. 4 was not pressed. — The 
Nedenes (1924), 41 T. L. R. 243. 

1464. Add. Annotation : — Refd. Perlak Petroleum 
Maatschappij v. Deen (1923), 93 L. J. K. B. 158. 

1465. Add. Citations .-—93 L. J. K. B. 158 ; 130 
L. T. 234. 

Add. Annotation Refd. La Radiotechnique 
v. Weinbaum, [1928] Ch. 1. 

1469. Add. Annotation : — Consd. South Suburban 
Co-operative Society, Ltd. v. Orum & 
Croydon Advertiser, Ltd., [1937] 3 All E. R. 
133. 

1470a. .] — Rope v. Kevorkian, No. 1379a, 

ante . 

1514. Add. Annotation : — Consd. Hillman’s Air- 
ways, Ltd. v. Soei6t<$ Anonyme D’ Editions 
A6ronautiques Internationales, [1934] 2 K. B. 
356. 

1514a. .] — The right of a pltf. who alleges 

that he has been libelled in a newspaper to 
obtain discovery “ of the name of any person 
concerned as printer, publisher, or proprietor ** 
of the newspaper, * 4 or of any matters relative 
to the printing or publishing ” thereof, pro- 
vided by 6 & 7 Will. 4, c. 76, s. 19, still 


PART IV. SECT. 4. 

mi. .] — While a Judge or master 

in chambers has Jurisdiction to direct 
that a party shall not examine an 
opposite party for discovery until the 
examining party has himself made 
discovery or documents, such juris- 
diction should be exercised only under 
special circumstances. — Miller v. 
Great West Natural Gas Corpn., 
Page Herset Iron Tube & Lead Co. 
v. Great West Natural Gas Corpn. 
(1923), 20 Alta. L. R. 379; [19241 1 
W. W. R. 1100.— CAN. 

•r. After amendment of pleadings .] 
— If a party, after all discovery ordeied 
has been made, dosires to amend his 
pleadings & then desires to have a 
further examination for discovery, this 
can be granted by a judge or master 
under r. 234. — Miller v. Great West 
Natural Gas Corpn., Page Hkrsky 
Iron Tube & Lead Co. v . Great West 
Natural Gas Corpn. (1923). 20 Alta. 
L. R. 379 ; [19241 1 W. W. R. 1100.— 
CAN. 

PART IV. SECT. 6. SUB-SECT. 6. 

1416 v. .] — A party cannot be 

required to state what course he 
proposes to adopt at the trial, or to 
disclose the names of his informants 
or witnesses. — Nemebovsky v. Mc- 
Bride (No. 2) (Man.), [1927] 1D.L.R 
148 ; [19201 3 W. W. R. 436.— CAN. 

1428 iv. .} — Pltf. having marked 

judgment by default in an action 
brought to recover damages for tres- 
pass to & flooding pltf. ’a lands, delta, 
applied to Bet aside the judgment. 
In support of this application an 
affidavit was filed on behalf of defts. 
by their solrs., setting out their defence 
to the action, & in that affidavit docu- 
ments were made exhibits for the 
purpose of substantiating the defence 
alleged. The interlocutory judgment 
was set aside on July 11, 1890, after 
which no further steps were taken in 
the action, owing to proposals for a 
compromise being made. On Jan. 21, 


1891, pltf. applied to defts. for in- 
spection of the documents made ex- 
hibits in the affidavit: — Held: pltf. 
was entitled to inspection. — Hunter 
v. Dublin, etc. Ry. Co. (1891), 28 
L. R. Ir. 489.— IR. 


PART IV. SECT. 5, SUB-SECT. 7. 

1432 iii. .] — If the answers to 

an interrogatory can disclose anything 
which can be fairly said to be material 
to enable pltf. either to maintain his 
own case, or to destroy that of his 
adversary, the interrogatory ought to 
be answered, but if the answers cannot 
be material for either of these purposes 
deft, ought not to be ordered to answer. 
— Hkidner & Co. v. The Hanna 
Niklben, [ 1920 ] 2 D. L. R. 1069 ; 
[1926] 2 W. W. R. 397 ; 37 B. C. R. 
207.— CAN. 


1434 iv. .] — Under r. 423, 

imported into county ot. procedure, 
interrogatories must be directly relevant 
to the matters in issue. — Dunlop Drug 
Depot x>. Hartt Boot & Shoe Co. 
(Mao.). [19261 2 W. W. R. 92.— CAN. 

1440 x. .] — In an action claiming 

damages for alleged shortages in weight 
of grain at the point of doll very : — 
Held : questions upon the examination 
for discovery as to the loading of care 
other than the ones in dispute wore 
irrelevant & properly excluded. — 
Grain Claims Bureau, Ltd. v. 
Canadian Pacific Ry. Co., [19341 
2 W. W. R. 277 ; 4 D. L. R. 707 ; 42 
Man. L. R. 282.— CAN. 


PART IV. SECT. 6, SUB-SECT. 8. 

1454 ii. Admission of breach of 

contract — Questions as to reasons for 
breach. }— whibldon v. Fraser Valley 
Milk producers Assocn. (No. 2), 
[1934] 1 W. W. R. 751 ; 48 B. C. R. 
317.— CAN. 


PART IV. SECT. 5, SUB-SECT. 9. 
14571. How far admissible.] — In a 
suit to set aside an agreement on the 
ground ot fraudulent misrepresent*- 

id 


tions : — Held : deft, was entitled to 
ask for the substance ot the conversa- 
tions. — W est v Conway (1023), 23 
B. R. N. S. W. 344 ; 40 N. S.. W. W. N. 
50.— AUS. 


1457 U. .1 — Wetun v. Robert 

son (1907). 7 W. L. R. 72.— CAN. 


PART IV. SECT. 5, SUB-SECT. 12. 

1470 i. Material in part. 1 — On 

an application to set aside interroga- 
tories, on the ground that they were 
prolix, oppressive, & unnecessary : — 
Held : they should be set aside as a 
whole, even though some of them, 
taken by themselves, might be un- 
objectionable. — Lyte t>. Currey, 
[19271 V. L. R. 472 ; 49 A. L. T. 47 ; 
[1927] Argus L. Ii. 353.— AUS. 

PART IV. SECT. 5, SUB-SECT. 15.— 
E (a). 

f I. .] — In an action for libel 

said to be contained in a letter written 
by deft, to the husband of pltf. deft, 
on being examined for discovery, ad- 
mitted the authorship of the letter but 
refused to answer questions directed 
to finding out who the person referred 
to In the letter as “ lady friend •* was, 
pltf. not being named in the letter. 
Deft, in his statement of defence 
denied all the allegations of the state 
ment of claim, & Bald that. If the 
words were written & published of 8c 
concerning pltf., as alleged, it was 
without malice & upon a privileged 
occasion : — Held : dert. should answer 
the questions ; the alleged libel having 
made a reference that could only be 
understood having regard to ex- 
traneous circumstances, the questions 
were relevant to show that pltf. was 
the person who would be understood 
by her associates or persons acquainted 
with the circumstances, to have been 
referred to, 8c the questions were also 
relevant upon the Issue as to malice 
raised by the defence ot privilege. — 
Mobley v. Patrick (1910), 21 0. L. R. 
240.— CAN. 




Cases 1514a— 1571a. English and Empire Digest Supplement, 


exists &, since the Judicature Acts, is enforce- 
able by the administration of interrogatories, 
the procedure by bill of discovery specified in 
sect. 19 of the statute having fallen into 
disuse. — Hillman’s Airways, Ltd. v. 
Soctfirfl Anonyms D'Editions ABronauto- 
QUES Internationales, [1934] 2 K, B. 356 ; 
103 L. J. K. B. 670; 151 L. T. 451 ; 50 T. L. R. 
569. 

1515. Add. Annotation: — As to (2) Consd. Hill- 
man's Airways, Ltd. v. Soci4td Anonyme 
D* Editions Adronautiques Internationales, 
[1934] 2 K. B. 366. 

1516a. .] — Hillman's Airways, Ltd. v. 

Soci6t6 Anonyms D'Editions A&ronacjti- 
qtjes Internationales, No. 1514a, ante, 

1523. Add, Annotation : — Refd. Franklin v. Daily 
Mirror Newspapers, Ltd. (1933), 149 L. T. 
433. 

1523a. .] — Franklin v. Daily Mirror News- 

papers, Ltd. (1933), 149 L. T, 433, O. A. 

1526. Add, Annotation: — As to (3) Refd. South 
Suburban Co-operative Society, Ltd. v, 
Orum So Croydon Advertiser, Ltd., [1937] 
3 AUE. R. 133. 

1528. Add, Annotation: — Consd. South Suburban 
Co-operative Society, Ltd. v. Orum So 

Croydon Advertiser, Ltd., [1937] 3 All E. R. 
133. 

1531 .'Add, Annotation: — Consd. Isaacs v. Cook, 
[1925] 2 K. B. 891. 

1532. Add, Annotations : — Consd. South Suburban 
Co-operative Society, Ltd. v, Orum So 

Croydon Advertiser, Ltd., [1937] 3 All E. R. 

. 133. Refd. Aga Khan v. Times Publishing 
Co., [1924] 1 K. B. 675. 

1534. Add. Annotation : — Consd. South Suburban 
Co-operative Society, Ltd. v. Orum So Croydon 
Advertiser, Ltd., [1937] 3 All E. R. 133. 

1536. Add. Annotation : — As to (1) Consd. South 
Suburban Co-operative Society, Ltd. v . 
Orum So Croydon Advertiser, Ltd., [1937] 
3 All E. R. 133. 

1542. Add. Annotation : — Consd. Franklin v. Daily 
Mirror Newspapers, Ltd. (1933), 149 L. T. 
433. 

1549. Add. Annotation : — Refd. Tournier v- 
National Provincial So Union Bank of 
England, T1924] 1 K. B. 461. 

1555. Add. Annotation : — Retd. Aga Khan v. 
Times Publishing Co., [1924] 1 K. B. 675. 

1556. Add. Annotations : — As to ( 1) Consd. Hearts 
of Oak Assurance Co. v. A.-G., [1931] 2 Ch. 370. 
Refd. O’Connor v.Waldron, [1935] A. O. 76. 


1564a. State of mind of author— Action against 
printer.] — A party interrogated is not bound 
to procure information from persons who are 
not his servants or agents, or who have not 
been acting as such* 

Pltf. sued defts., the printers So publishers 
of a book, written by one P., which contained 
statements which pltf. alleged were defama- 
tory of him. To that action P. was not made 
a deft. Defts. pleaded fair comment made 
in good faith So without malice. Pltf., who 
pleaded in reply that the words were written 
falsely So maliciously, sought to administer 
an interrogatory to defts. asking (inter alia), 
“ What information had P. when he wrote the 
words complained of . . . which induced you 
&/or the said P. So which of you to believe 
that the expressions of opinion or any A 
which of them in the said words contained 
& which you allege . . . are fair comment 
made in good faith <fc without malice, were 
true " : — Held : the interrogatory in this 
form was inadmissible, as defts. could not be 
asked as to the information which P., who 
' was not their servant or agent, had on the 
subject at the time of the publication of the 
book. Defts. could only be asked what 
information, if any, they themselves had 
as to the knowledge of P. when they respec- 
tively printed So published the book. — 
Crozier v. Wishart Rooks, Ltd., [1936] 1 
K. B. 471 ; 105 L. J. K. B. 257 ; 154 L. T. 
363; 62 T. L. R. 255; 80 Sol. Jo. 144; 
sub nom . Crozier v. Wishart & Co., Ltd. So 
Western Printing Services, Ltd., [1936] 1 
All E. R. 1, C. A. 

1571. Add. Annotations : — Consd. Tudor-Hart v 
British Union for Abolition of Vivisection, 
[1938] 2 K. B. 329. Refd. Aga Khan v , 
Times Publishing Co., [1924] 1 K. B. 676. 

1571a. Proceedings against contributor — Identity 
of Informants.] — Where, to an action for 
libel in respect of a letter published in a 
newspaper there are pleas that the letter is 
fair comment made in good faith So Without 
malice on a matter of public interest, an issue 
being thus raised as to the attitude of mind 
of deft, at the time when the letter was 
published, the special rule of practice which 
in such a case exempts a deft, who is the 
proprietor or the publisher of the newspaper 
from disclosing the name of a person who 
supplied information contained in the letter, 
notwithstanding that such information is 
otherwise relevant to that issue, does not 
extend to protect a deft, who is the writer 


1635 i* Persons to whom libel pub- 
lished .] — In an action against a mer- 
cantile agency for libel pltf, in hie 
statement of claim Sc particulars gave 
the names of certain cos. to whom 
the alleged defamatory reports were 
published Sc added “ Sc other in- 
dividuals, organisations Sc cos. at 
present unknown to pltf.” Deft.’s 
affidavit on production of documents, 
after referring to a certain document, 
denied that there was in its possession 
or power any other document relating 
to the inatter in question. The 
deponent was examined on the affidavit 
Sc, he. In answer to certain questions, 
stated that he did not know Sc he 
refused to answer other questions. 
Pltf. obtained an order from the 
master that the deponent submit to 
another examination Sc answer the 
questions set out In the order. • Deft, 
appealed, contending that pltf. had 


no right to the disclosure of any 
matter relating to reports to persons 
other than those named by pltf. : — 
Held: since the admitted document 
containing the libel bore intrinsic 
evidence of having emanated from deft. 
Sc there was also evidence that similar 
reports had been received by other 
persons, it could not be said that the 
claim was u a sham or bogus claim ** 
or that the application was mere 
” fishing,” Sc, therefore, the master 
was right. — G kskkeow v. Retail 
Credit Co., U932] 1 W. W. R. 905 ; 
3 D. L. R. 390; SO Alta. L. R. 291.— 
CAN. 

PART IV. SECT. 6, BUB-SECT. 15— 


p i. .1 — In an action for libel 

brought against newspaper publishers 
wherein they pleaded absence of actual 

20 


malice Sc of gross negligence. Sc that 
they bad published an apology Sc 
made a payment into ot. in full satis- 
faction of damages, they contended 
that, sinoe they had thereby assumed 
the onus of disproving actual malice 
Sc gross negligence, their information 
on these matters was strictly private Sc 
need not be disclosed on examination 
for discovery : — Held ; the contention 
was unsound; malice Sc negligence 
were relevant Sc important matters at 
issue since they had a direct bearing 
on the quantum of damages. Sc whether 
the onus was on pltf. to prove them or 
on defts. to disprove them the result 
was the same In respect to defts.* 

fiictS^wm^i^ l iSSs,^a?, ^thenttore! the 
questions oonoeming them must be 

answered*— P opoVigh Lobay, 

2 W. W. n. 64 ; 45 Man. L. R. 

CAN. 



VoL XV11L— Discovery. Cases 1571a — 1690ar 


or contributor of the letter from disclosing 
the names of his informants. — South Subur- 
ban Co-operative Society, Ltd. v. Orum, 
[1937] 2 K. B. 690 ; [1937] 8 All B. R. 133 ; 
106 L. J. K. B. 666 ; 167 L. T. 93 ; 63 
T. L. R. 803 ; 81 Sol. Jo. 497, 0. A. 

1599. Add. Annotation : — Consd. Burr v. Ware 
Rural District Council, [1939] 2 All E. R. 
688 . 

1600a. Against agent — Necessity for authority to 
make admissions.] — A motor cyclist was 
killed in a collision between his motor cycle 
& a lorry driven by a servant of defts. The 
driver was the only person who could give 
evidence as to how the accident happened. 
This driver made certain statements at the 
inquest, & in this action pltf. (the father of 
the motor cyclist) sought to administer an 
interrogatory to deft, council asking that deft, 
council should admit that their driver made 
certain statements at the inquest. It was 
not suggested that the driver was an agent 
of the council to make any admission : — 
Held : as the admissions of the driver would 
not be evidence against deft, council in the 
absence of proof that the driver was an agent 
to make them, the proposed interrogatory 
must be disallowed.— Burr v. Ware Rural 
District Council, [1939] 2 All E. R. 688, 
C. A. 

1610a. Statement made before coroner.] — Pltf. was 
a widow, & claimed damages under the Fatal 
Accidents Act in respect of the death of her 
husband, who had been killed in a motor car 
accident in which deft.’s car had been 
involved. Deft, had subsequently given 
evidence at the coroner’s inquest. Pltf. 
sought leave to deliver to deft, an inter- 
rogatory containing the following : “ Did 

you at an inquest . . . make any, &, if so, 
which, of the following statements contained 
in the documents served herewith, or any 
other, &, if so, what, statements to the like 
effect ? ” The coroner’s notes of deft.’s 
deposition at the inquest were served upon 
deft, with the interrogatory : — Held : such 
form of interrogatory was a proper one. — 
Sloan v. Hanson, [1939] 1 All E. R. 333 ; 
66 T. L. R. 417 ; 83 Sol. Jo. 174, C. A. 

Jnnotation : — Consd. Burr v. Ware Rural District Council, 
[1939] 2 All E. R. 688. 

1626a. — — .] — In an action for infringement 

of a patent, defts. alleged prior user by V., 


& prior publication by J. ; — Held : (1) defts. 
alleging that the prior user was by machine, 
they ought to state whether any such 
machine existed, &, if so, whether any such 
machine was in their possession, custody, 
or power, & the present address of V. ; 
(2) defts. alleging that the prior publication 
Was by document, they ought so to state 
& sufficiently identify the document & the 
present address of J. — General Electric 
Oo. (1900), Ltd. v. Safety Lift & Elevator 
Co. (1903), 21 R. P. 0. 109. 

1626a. Prior publication.] — General Eleotric 
C o. (1900), Ltd. v. Safety Lift A Elevator 
Co., No. 1625a, ante . 

1681a. Chemical composition of Infringing sub- 
stance.] — This is a summons by pltfs. in the 
action asking for liberty to interrogate defts. 
The few interrogatories which it is desired 
to make have been amended in certain respects 
by the master. Pltfs. are not satisfied 
entirely with these amendments, & in order to 
make the matter clearer pltfs. themselves 
have before now suggested an amendment to 
the proposed interrogatory No. 1 in lieu of 
the amendment proposed by the master 
... of oourse, it is perfectly plain that 
interrogatories may be delivered in a case of 
t his kind as to the chemical composition & 
constitution of the alleged infringing sub- 
stances (Astbury, J.). — Sharpe & Dohme, 
Incorporated v . Boots Pure Drug Co., 
Ltd. (1927), 44 R. P. 0. 69. 

1631b. Genera! question as to process used In manu- 
facturing Infringing article.] — Held : inad- 
missible.— Osram Lamp Works v. Pope’s 
Electric Lamp Co., Ltd. (1914), 31 R. P. C. 
313, C. A. 

1651. Add. Annotation : — Refd. Triplex Safety 
Glass Co. v. Lancegaye Safety Glass (1934), 
Ltd., [1939] 2 K. B. 395. 

1677a. Ownership — Alleged fraudulent repre- 

sentations by seller.] — In an action against 
an auctioneer for the price of a horse sold 
by him for pltf., deft., who pleaded fraud, 
was not allowed to ask whether the horse 
was pltf .’s & if so how did it become his.— 
Sivier v. Harris (1876), Bitt. Prac. Cas. 98; 
2 Char. Cham. Cas. 54. 


1690a. As to Ingredients of Infringing articles.]— 

Coca Cola Co. v. Duckworth & Co. (1928), 
45 R. P. 0. 225. 


PART IV. SECT. 5. SUB-SECT. 15; — F. 

1590 S. Document in hands of third 
party. \ — On examination for diaoovery 
the party being examined can be asked 
to tell what are tpe contents of a docu- 
ment not under bis control Sc not pro- 
duoed to him. — H arrison t>. King, 
U9251 1 iTli. R. 1072; J19261 1 
w. W. B. 649 ; SI Alta. L. B. 373.— 
CAN. 

. am. Telegram — Meaning of word .) — 
An officer of a oo. examined on dis- 
covery cannot be compelled to answer 
a question as to the meaning of a word 
m a telegram sent to another officer, it 
not being shown that this would help 
Pltf. in establishing his case.— lam «. 
British Columbia Disnudciwr Go., 
11836] 4 D. luR/aO*; 50 B. C. R. 
*81.— -CAN. 

part IV, SECT. 5, SUB-SECT. 15 — O. 
* 15CCU. .1— Hfllaf ANO.lMPiatlAL 

spasrfwv fi.FI 

Sask. L. XL 507.— OAK. 


PART IV. SECT. 5, SUB-SECT. 15.— H. 

1501 1. Circumstances in which injury 
occurred, ] — In an action for negligence 
arising out of a collision deft, was 
interrogated abortb his 0po«i & the 
position of the colliding vehicles. In 
fie answers he stated that be was 
unable to answer these Interrogatories 
axcept as to his opinion upon tne 
matters involved, & did not answer 
what the speed & PosiUon were 
Held : these answers were Insufficient. 
— ItAT V.-BowraiFG, [19281 8. A S. R. 
256!— AWk 

•4. Eeoape of 0a$<1r- In an action 
agains t a gas oo. for damages from a 
Se alleged to have been caused by an 
eeoape of gas frSn deft, s m ai ns St 
Spesi— Held: deft?* officer, who was 
questioned on examination for 
-- to systems of 


aUege<l to have been 
the Use, i 


to nave wn ««« 

me me, was not obllgid to answer s aid 
qwrnmm In so faf as they referred to 
measures taken with respect to meters 
or objects away Horn > the locus of fee 
lire. However, questions as to leaks 

Q1 


St explosions alleged to have occurred 
after the accident should tie answered, 
because they come within the Rule as 
«• touching the matter in question." 
The manager of pith's hotel, the pro* 
perfcy which was burned, who had been 
examined under Rule 234 as an em- 
ployee, was held obliged to answer as 
to what statements or reports about 
the Are were made to bun by two 
employees who were on duty at the 
tone of the Are.— London Guarantee 
St Accident Oo. ». No ™;™™™™ 
Utilities, Ltd., [1933] 1 W. W. R. 
744.— CAN. 

PART IV, SECT. 6, SUB-SECT. 16.— I. 

1614 I. Partnership accounts 
Macdonald v. McArthur (1887), 4 
M*" L. R. 56.— —CAN. 

PART IV. SECT. 5, SUB-SECT. 15.— R. 

1700 1. Agency — Whether representa- 
tions made by agent— Marne of agent 
—DieaOouxd.} — West e. Conway 
(limnnrE. n. a . w, 844: 40 
N. S. W. W. N. 60.— AUS. 



Cases 1702a— 1705b. English and Empire Digest Supplement. 


1702a. Enticement of husband — Questions not 
directed to adultery. ]-~Pltf . brought an action 
against deft., a married woman, for wrong- 
fully enticing away pltf.’s husband. She 
alleged that deft, solicited the affections of 
her husband by providing him with large 
sums of money, fa that on Jan. 10, 1928, 
pltf.’s husband in consequence of deft.’s 
enticement deserted pltf., & that since then 
deft. fa pltf.’s husband had lived together as 
man fa wife. Pltf. also alleged that in con- 
sideration of her abandoning her claim to 
maintenance under a maintenance order, her 
husband agreed to hand over to her a certain 
house which he had purchased, that she took 
possession of the house fa had been forcibly 
evicted therefrom by deft.’s servants. Deft, 
in her affidavit of documents admitted that 
she had made certain loans fa gifts of money 
to pltf.’s husband fa had in her possession 
certain documents relating thereto, but she 
objected to produce them on the ground 
“ that they may tend to expose me to 
ecclesiastical censure fa punishment.” Deft, 
successfully resisted an application for the 
. production of the documents. Pltf. then 
applied for liberty to administer to deft, 
certain interrogatories relating, mainly, to 
' the gifts of money fa to the purchase fa mtge. 
of the house. The Mastf ;• of the Judge in 
Chambers refused to allow pltf. to administer 
the interrogatories to deft. On appeal : — 
Held : inasmuch as the cause of action was 
not based on adultery fa the object of the 
action was not to prove adultery, fa the inter- 
rogatories which it was sought to administer 
were not addressed directly or indirectly to 
the sole proof of adultery but were intended 
to show the means by which the desertion 
of pltf. by her husband was procured, & to 
prove the trespass to a house in which pltf. 
was living by permission of her husband, 
therefore the interrogatories were admissible 
fa deft, was bound to answer them. — 
Elliott v . Albert, [1934:] 1 K. B. 050 ; 103 
L. J. K. B. 305 ; 151 L. T. 13 ; 78 Sol. Jo. 
206, O. A. 

1705a. Shares — Refusal of company to register 
transfer — Grounds for refusal.]—- Art. 27 of a 
co.’s arts, of assocn. was as follows : “ The 
directors may without assigning any reason 
decline to register any transfer of shares not 
fully paid up made to any person not ap- 
proved by them or made by any member 
jointly or alone indebted or under any liability 
to the co.” Pltf. was the holder of 10,000 
partly paid cumulative preference shares of 
£1 each in the co., fa in Dec. 1025, executed a 
transfer of 8,000 of these shares to a trans- 
feree. Registration of the transfer was 
refused, fa pltf. brought an action claiming 
a declaration that deft. co. was not entitled 
to refuse registration of the transfer fa rectifi- 
cation of the co.’b register accordingly. 
Earlier in 1925 the co. had issued debentures 
secured by a debenture trust deed, in which 
the co. covenanted with the trustees that it 
would not in regard to 100,000 preference 
shares register until the shares were fully 
paid any transfer of any of them to any pro- 
posed transferee not approved by the trustees, 
fa would not, except with the previous written 
consent of the trustees, release any of the 
holders of these shares from any money 
payable or which might become payable in 

22 


respect of such shares. Pltf. alleged by his 
statement of claim that deft. co. had wrong- 
fully refused to register the transfer, that the 
directors did not exercise any proper dis- 
cretion under the arts., fa that they had 
abdicated their discretion by entering into 
the above covenant with the trustees. 
Defts. by their defence claimed to have exer- 
cised the discretion under the art. bond fide . 
Pltf. sought to interrogate deft. co. by 
asking : (1) Whether the co. said that the 
directors had declined registration in exercise 
of the power to decline to register any transfer 
made to any person not approved by them 
or in exercise of the power to decline to 
register any transfer by a member jointly or 
alone indebted to the co. ; (2) whether they 
said that the transfer was to a person of 
whom the directors did not approve ; (3) 
whether they said pltf. was in met a person 
jointly or alone indebted to the co. ; (4) 
whether the debenture trust deed was referred 
to by any one at any meeting at which the 
question of registering the transfer was dis- 
cussed : — Held : all the interrogatories were 
proper to be allowed. Deft. co. was not 
entitled to refuse to state which of the grounds 
mentioned in the art. the directors had acted 
under, although it might refuse to say what 
reasons influenced them in exercising their 
discretion upon that ground. — Sutherland 
(Duke) v. British Dominions Land Settle- 
ment Corpn., Ltd., [1920] Ch. 740 ; 59 
L. J. Ch. 542 : 135 L. T. 732. 

Annotation : — Distd. Berry v. Tottenham Hotspur Football 
& Athletic Oo., [1935] Oh. 718. 

1705b. .}--Art. 10 of the co.’s 

articles of association provided : “ The 

directors may decline to register any transfer 
of shares made by a member who is indebted 
to the co. or in case the transferee shall be a 
person of whom the directors do not approve 
or shall be considered by them objectionable, 
or the transfer shall be considered as having 
been made for purposes not conducive to the 
interests of the co. fa the directors shall not 
be bound to specify the grounds upon which 
the registration of any transfer is declined 
under this article. . . .” 

The co. refused to register the transfer by 
pltf. B. to pltf. S. of a share in the co.’s 
capital of which B. was the registered holder. 
By this action pltfs. claimed (inter alia) a 
declaration that the co. was not entitled to 
decline to register the transfer, fa an order 
that the register of members of the co. 
should be rectified by the deletion of B.’s 
name as holder of the share fa by the insertion 
in lieu thereof of S.’s name. Pltfs. sought to 
administer to the co. the following among 
other interrogatories ; (2) Did the directors 
refuse to register the said transfer as one 
made by a member indebted to the co. ? 

(3) Did the directors in fact disapprove of 
pltf. 8. as a transferee of the said share ? 

(4) Did the directors in fact consider pltf. 8. 
objectionable as a transferee of the said 
share ? (5) Did the directors in fact consider 
the transfer of the said share as having been 
made for purposes not conducive to the 
interests of the co. ? The master refused 
leave to administer these interrogatories. 
On this summons by pltfs. claiming to be 
entitled to administer them, it was con 
tended for pltfs. that the word “ grounds ” 



in the clause u & shall not be bound to 
specify the grounds” in Art. 16 had the 
same meaning as the word “ reason ” in the 
phrase “ without assigning any reason ” in an 
article which was considered by the ct. in 
Sutherland (Duke) v. British Dominions 
Land Settlement Corpn Ltd., No. 1705a, in 
which the interrogatories which it was sought 
to administer were allowed as being directed 
to eliciting under which branch of the power 
given by the article the directors had acted. 
For the co. it was contended that the two 
words had not the same meaning : — Held : 
on the true construction of Art. 16 14 specifying 
grounds ” was not the same thing as^‘ assign- 
ing reasons,” ft the interrogatories were not 
proper to be allowed. — Berry ft Stewart v. 
Tottenham Hotspur Football ft Athletic 
Co., Ltd,, [1936] Ch. 718 ; 104 L. J. Ch. 342 
154 L. T. 10 $ 79 Sol. Jo. 642. 


VoL XVHL — Discovery. 0mm 1700b— 1800a. 

1710. Add. -CitaHonB .—83 L. J. K. B. 158 » ISO 
L. T. 2S4. 

Add. Annotation : — Refd. La Radioteohnique 
v. Weinbaum a927) 4 137 L. T. 638. 

1740. Add. Annotation Gonsd. Bank of Russian 
Trade, Ltd. v. British Screen Productions, 
Ltd., [1980] 2 K. B. 90. 

1742. Add. Citation : — previous proceedings , sub 
nom. Stuart v. Bute (Lord) (1841), 11 Sim. 
442. 

1752. Add. Annotation: — As to (1) Gonad. Crozier 
v . Wishart ft Co. ft Western Printing Ser- 
vices, Ltd., [1936] 1 All E. R. 1. 

1757. Add. Annotation : — Conad. Bank of Russian 
Trade, Ltd. v. British Screen Productions, 
Ltd., [1930] 2 K. B. 90. 

1806a. Answer by one officer — No inquiry as to 
information available to other officers.] — In 


1709 ft. Wrongful dismissal — Acts 
usttiMng dismissal. 1— Pltf . , a doctor, 
mod deft*, for wrongful dismissal. 
He had been dismissed on the ground 
that he had reoommonded. as a suit- 
able person to be a nurse in defts.* 
hospital, a woman with whom he had 
lived in adultery. Upon an applica- 
tion to compel pltf. to answer questions 
as to his relations with the woman : — 
Heldt he was bound to answer such 
as referred to his alleged adultery. — 
I neii v. Calgary General Hospital 
(1899), 4 Terr. L. R. 58.— CAN. 

■a. Action for alienation of affections. ] 
— On examination for discovery in an 
action for alienation of affections, the 
wife having been deft, 'e housekeeper, 
he may be required to answer the 
question whether he ever heard from 
her of any objection by her husband to 
her working at his house. — Harrison 
r. K ino, (1995 ] 1 D. L. R. 1072 ; [192511 
W.W.ri. 649; 21 Alta. L. R. 373.— CAN. 

•d. Action by trustee in bankruptcy 
— Against auditor — Trustee auditor .] — 
In an action by a trustee in bkpoy. of 
a oo. against a firm of auditors : — 
Held: the trustee, who was himself 
an auditor, should not be required to 
answer on examination for disoovery 
a question as to his own practice in 
conducting an audit. — Blub Band 
Navigation Co., Ltd. (Trustee) v. 
Price, Waterhouse ft Oo. (No. 1), 
(1933) 3 W. W. R. 49 ; 4 D. L. R. 447 ; 
47B.aH. 258.— CAN. 

sf. Foreclosure action A — London A 
Canadian Investment Oo., Ltd. v. 
British Columbia Realty Develop- 
ment Gospn., Ltd. 8c Griffiths, [1934] 
ftW.W.E. 319.— CAN. 

ik. Specific performance — Sale of 
skarss.}— In an action for speoifio per 
formanoe of an agreement to sell shares 
in a oo. made by deft. 8. the issues were 
(inter aha) whether after the agreement 
was made 8. transferred the shares to 
the two other defts. R., Sc whether 
before acceptance of the transfer defts. 
R. knew of the agreement between pltf. 
8c Sc that the transfer was in breach 
of the agreement. Pltf. interrogated 
defts. asto the dispatch of a cablegram 
by 8., stating that he oould not sell 
his shares to pltf. for family r ea s ons ; 
as to. tbs belief of defts. that he had 
agreed to sell his shares to pltf. ; as to 
why he was unable to tell ; as to the 
family reasons ; 8c as to references to 
the family reasons between defts. ; — 
Held : the interrogatories as to the 
nahlagmm wore permissible, ft the 
other q u e stions were prtmd facie 
relevant, some to the issue as to the 


of the slksed a g r eem ent, ft 

othea on the Issues of noucetodefts. 
BWoiti N v. Sanders, (19341 8. A 
8. R. 424.— AUt. 

J*. 


PART IV. SECT, fl, SUB-SECT. 1. 

t ft. Whether interfered with by 

Court of Appeal. ] — The discretion of the 
local ot. judge or a special magistrate 
in allowing some interrogatories ft 
not allowing others should not be 
reviewed unless the need for the Inter- 
ference of the Supreme Ot. is clearly 
made out, ft only on very strong 

r un da. — Blubton v. Dally, (1030] 
A. S. R. 89.— AUS. 
sk. Under Marginal Rules, rr. 344 (2), 
348.1— EsqutMALT ft Nanaimo Ry. Co. 
v. Granby Consolidated Mining. 
Smelting ft Power Oo. (B. C.), [19261 
3 W. W. R. 240.— CAN. 

PART IV. SECT. 6, SUB-SECT. 2. 

1 i. Service on solicitor of com- 

pany — Insufficient.} — Eastman v. Paci- 
fic Forwarding Co.. [1934] 1 

W. W. R. 539.— CAN. 

PART IV. SECT. 7. 

0 i. .] — Fletcher, Turney 

ft H anbury, Ltd. v. Oolquhoun, 
DeWolf ft Oo., Ltd.. [198411 W. W. R. 
752 ; 48 B. 0. fc. 322.— CAN. 

PART IV. SECT. 8, SUB-SECT. 1. 

1789 xiv. .] — The person 

examined must make full disclosure of 
information which he has secured from 
others that has a bearing on the issue ; 
ft he must give his belief, if any, with 
reference to the matters in issue ; this 
belief may be founded on information 
which he has secured from others, but 
be must state what it is ; ft he may also 
give his reasons therefor. — Kirk- 
patrick v. Canadian Pacific Ry. Co. 
(SaskA [19261 2 D. L. R. 542 ; [1926] 
2 W* W . R. 861. — CAN. 

1748 is. .)— Where a 

party is interrogated as to matters in 
issue done by his agents or servants, or 
done or omitted in their presence in 
the oourse of their employment, he Is 
bound to obtain the information they 
have, ft does not sufficiently answer 
by saying that he does not know ft has 
no information on the subject. — Dun- 
lop Drug Depot e. Habit Boot ft 
Shoe Oo. (Man.), [19261 2 W. W. R. 
92.— CAN. 

1748 x. .] — A witness on 

his examination for discovery tm an 
officer of a oo. must not only answer 
as to his individual knowledge, but 
meat also inquire ft get such Informa- 
tion as he eon from the other offioers 
ft servants of the oo. who have persona) 


CAN* 

exanStaetion for dlsoovety STbound^ 
impart any information touching the 
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matters in question which at the time 
discovery is sought he has either of his 
own knowledge or has actually received 
from third persons. — Culver ft Culver 
v. Lloydminstkr Town, [1928] 2 
D.L.R.93; [1928] 1 W. W. R. 406; 22 
8ask. L. R. 314.— CAN. 

1748 xii. .] — Rogers v. 

Beley, [1928] 3 W. W. R. 584.— CAN. 

1748xiil. By officer of company. ] 

— Jurszszyn v. Weidman Bros.. Ltd., 
[1934] 2 W. W. R. 153.— CAN. 

1752 i. Agent having left 

employment.] — An officer of a oorpn. 
who is being examined for disoovery is 
not excused from the duty of Informing 
himself of the facts by Inquiry of an 
employee who knows them merely 
because the employee who has the 
desired Information gained in the 
oourse of his employment has ceased 
to be employed by the oorpn. : pro- 
vided such employee is available ft is 
willing to give the information. — 
Abel v. Cooke, [19371 l W. W. R. 
705 ; 7 F. L. J. (Can.) 19. -CAN. 

PART IV. SECT. 8. SUB-SECT. 8. 

1808 i. Offioers acting as solicitor — 
Claim of professional privilege. } — Held : 
the faot that the chanoellor of pltf. 
oorpn. was a member of the firm acting 
for the oorpn. was not a reason for refus- 
ing to allow him to be examined : if he. 
had as solr. information which pltf 
oorpn. had the privilege of preventing 
him from disclosing, the privilege oould 
be exercised when a question was put 
as to something which he had learned 
in his professional capacity. — T rinity 
College v. Levintkr, [19241 2 

D. L. R. 584; 54 O. L. R. 290.— 
CAN. 

1806 ft. Officer's information acquired 
in course of employment — Whether 
answers amount to admissions by com- 
pany .1 — Qu. : whether, when an offlk 
of a co. has been examined for dis- 
covery under rule 266 (8), answers of 
his which are qualified as being based 
on information acquired by him from 
the co .*s servants ft other offioers can 
be read against the oo. as an admission. 
— Anweiler e. G. T. P. R. Co., [1928] 
2 D. L. R. 626 ; [1928] 2 W. W. R. 
514.— CAN. 

— A* 'polioe^flBcOT*!? an officer or* eer- 


5 pur- 
VAN, 


vant of the municipality for the : 
pose of discovery* — H owes v . > — 
oouvkr Crrr, [1934] 1 W. W. R. 800 ; 
48 B. C. R. 195.— CAN. 

qi. Equivalent to examination 

of corporation. 1 — Under the present 
Alberta rules as to examination lor 
discovery, there is no room for making 
any distinction between individual 
parties ft oorpn. parties, ft the examina- 
tion of a oorpn* '* officer, selected in 
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Cases 1806 a— 1866 . English and Empire Digest. Supplement. 


an action by indorsees of a number of bills of 
exchange alleged to have been drawn by a 
German co. f accepted by deft*., an English 
co., indorsed to the pltfs. & dishonoured, 
defts. among other pleas denied the drawing 
indorsement of the bills. Pltfs. adminis- 
tered to defts. the following, among other, 
interrogatories : (1) “ Were not all or some 
or one & which of the said bills drawn by ” 
the German co. “ or their agent or agents 
duly authorised in that behalf r ” (2) “ Were 

not all or some or one & which of the said 
bills indorsed by ” the German co. 11 or their 
agent or agents duly authorised in that 
behalf to the order of ” certain named 
indorsees ? (3) “ Was not ” the German 

co. “ at oil material times a corpn. duly 
incorporated under the laws of the German 
Republic ? ” Appended to the interro- 
gatories was a direction that defts. should 
answer them by their secretary to the best 
of his knowledge, information & belief. To 
each Of them the secretary answered simply : 
11 1 .say that I do not know ” : — Held : the 
answer was insufficient, inasmuch as other 
officers of defts. might in the course of their 
duties have acquired the requisite informa- 
tion ; if they had, this would have been the 
information of the co., & it did not appear 
from the answer whether the secretary had 
made any inquiries to ascertain whether 
such information was available. — Bank of 
Russian Trade, Ltd. v . British Screen 
Productions, Ltd., [1930] 2 K. B. 90 ; 99 
L. J. K. B. 502 ; 143 L. T. 305 ; 74 Sol. Jo. 
337, O. A. 


1815, Add. Annotation: — Refd. Triplex Safety 
Glass Co. v. Lancegaye Safety Glass (1934), 
Ltd., [1939] 2 K. B. 395. 

1817, Add. Annotation: — Refd, Cavendish v. 
Cavendish (1925), 42 T. L. R. 134. 

1842. Add. Annotation: — Refd. Triplex Safety 
Glass Co. v. Lancegaye Safety Glass (1934), 
Ltd., [1939] 2 K. B. 395. 

1845a. .] — In an action brought against a co. 

A its director by another co. claiming dam- 
es for libels & slander, interrogatories were 
ministered to both defts. directed to 
obtaining admissions of the publication of the 
alleged libels & slander. Both deft. co. & 
the director refused to answer on the ground 
that to the best of their knowledge, informa- 
tion, & belief, the answers would tend to 
criminate them : — Held : the refusals were 
justified. A man could not be compelled to 
answer a question directed to procuring his 
confession of a criminal act merely because 
it was unlikely that he would be prosecuted ; 
& a co. was entitled to the same privilege. 
A co. could be prosecuted for libel, & there 
was no ground for limiting the application 
of the privilege in question to natural persons. 
— Triplex Safety Glass Co., Ltd. v. 
Lancegaye Safety Glass (1934), Ltd., 
[1939] 2 K. B. 395 ; L1939] 2A11E. E. 013 ; 
108 L. J. K. B. 702 ; 100 L. T. 596 ; 65 

T. L. R. 726 ; 83 Sol. Jo. 416, C. A. 

1855. Add. Annotation : — Refd. Tournier v. 
National Provincial A Union Bank of 
England, [1924] 1 K. B. 401 ; Minter v. Priest, 
[1929] 1 K. B. 055. 


aooordanoe with r. 360, is the examina- 
tion of the oorpn. — Caven v. Canadian 
Pacific Ry. Co., f1924] 2 D. L. R. 
1112; [19241 2 W. W. R. 200.— CAN. 

tw. Action against trustee in bank- 
ruptcy of company. 1 — In an action 
against the trustee in bkpey. of a co. 
thore is no right to examine an officer 
of the oo. — M at v. Roberto (No. 2), 
[1934] 1 W. W. R. 798 ; 48 B. C. R. 
411. — CAN. 

■e. Application to examine former 
officer after examination of another 
officer. ] — Harrison Mills, Ltd. v . 
Abbotsford Lumber Co., Ltd., f 1935] 
1 W. W. R, 32, 480 ; 49 B. O. R. 301.— 
CAN. 


sa. .) — On an application under 

Ord. 31, r, 1, for leave to examine for 
discovery, a past officer of a co., an 
offloer of the oo. having been examined 
previously, the leave was given. — 
Deb Brisat v. Canadian Govern- 
mrnt Merchant Marine, Ltd., [1936] 
3 W. W, R. 383 ; 61 B. O. R. 67.— 
CAN. 


PART IV. SECT. 8, SUB-SECT. 4.— B. 

1818 zii. .] — The provisions of 

Canada Evidence Act, R. 8. C., 1906 
(p. 146), & Alberta Evidence Act, 
R. 8. A.. 1922 (o. 87). that a witness 
shall not be excused from answering a 
question on the ground that the answer 
may tend to criminate him, do not 
apply to an examination for discovery, 
but his common law right to refuse to 
answer a question tending to criminate 
does apply ; 8c on discovery the person 
examined may on such ground refuse 
to answer the question whether he has 
committed adultery. — Harrison v. 
Kino (No. 2), [1926] 3 D, L. R. 396 ; 
[1926] 2 W. W R. 407 : 21 Alta. L. R. 
381 : rees0.,[1926) 2 D. L. R. 1111 ; 
(19261 2 W. W. R. 276.— CAN. 

1818 xlli* Under the English 

practioe relating to interrogatories, 
deft. Is excused from ._~ 


questions that may tend to criminate 
him. Sect. 6 of British Columbia 
Evldenoe Act provides that no witness 
shall be exoused from answering any 
question upon the ground that the 
answer to the question may tend to 
criminate him. On an application to 
compel deft, to answer interrogatories : 
— Held : a party being examined on 
Interrogatories is not treated as a 
witness 8c is in the same position as a 
party being examined on interrogatories 
in England Sc Is protected. — Blum- 
BERGER V. SOLLOWAY MILLS & CO., 
Ltd., [1931 J 2 W. W. R. 66; [1931] 
2 D. L. R. 204 ; 44 B. C. R. 41.— CAN. 

1818 xiv. .1 — In an action for 

damages for negligence In driving a 
motor-oar whereby a person was in- 
lnJured Sc died, interrogatories were 
administered to deft., the alleged 
driver of the oar. The first Interro- 
gatory asked whether deft, was the 
driver, & the remaining interrogatories 
related to acts of deft, or of deceased. 
Deft, objected to answer on the ground 
that the answers might tend to in- 
criminate her. The accident took 
plaoe on Deo. 17, 1930, Sc resulted in 
the death of deceased on Deo. 29, 1930. 
It was admitted ' that no inquest had 
been held. Sc deceased's employers had 
paid his widow workman's compensa- 
tion. It was also admitted that no 
criminal proceedings had been taken 
up to Oot. 20, 1931 : — Held ; a ct 
could not be dearly satisfied that all 
danger of criminal proceedings had 
passed. Sc the olaim of privilege should 
be sustained; also, it was immaterial 
that the answers, being obtained under 
compulsion of an order of ot., could 
not be used in evidence against deft, 
in criminal proceedings. — S bbrring 
(J. H.) &Oo. v. Hinton, If9321 8. A. 8. R. 
233. — A US. 

PART IV. SECT. 8, SUB-SECT. 4.— C. 

1847 i. Co mmun ication with legal 
mdviser or aoent s Contract of suuatau. 

OA 


merit or agency not established.] — Ri 
U.S.A. v. Mammoth Oil Co., [1925J 2 
D. L. R. 906 ; 66 O. L. R. 636 j J 


[1926^2 D. L. R. 06 ; 66 O. L, 


,?kW. 


t i. .] — While members of the 

Executive Council of the Irish Free 
State, sued as oorpn. sole, are liable to 
the ordinary orders for dlsoovery by 
way of interrogatories Sc discovery of 
documents. Sc to orders for better 
dlsoovery on filing inadequate answers 
to interrogatories, a olaim to privilege 
made by them on grounds of public 
Interest is conclusive. Sc must be 
reoognised as paramount, on the same 
principle as that underlying the 
recognition of a similar olaim by a 
British Minister under the royal 
prerogative. — Lken e. President of 
THE EXECUTIVE COUNCIL, BTC., [1926] 
I. R. 466.— IR. 


PART IV. SECT. 8, SUB-SECT. 4.— D. 

si. Disclosure of name of person on 
whose behalf privilege claimed.] — Privi- 
lege may be claimed without disclosing 
to the ot. the name of the olient or 
person on whose behalf it is claimed — 
Re U.S.A. v. Mammoth Oil Co., [1926] 
2 D. L. R. 966 ; 66 O. L. R.436 ; affg. t 
[1926] 2 D. L. R. 66; 66 O. L. R. 
307.— CAN. 


PART IV. SECT. 9. 

18771V. .J — Where the only 

question which appot. tor an order lot 
a re -examination for dlsoovery wished 
to put was one which the party to be 
examined was entitled to refuse to 
answer. Sc his counsel stated that he 
would instruct him to refuse to answer 
it, the order was refused. — Harrison 
v. Kino (No. 2),J1936] 3 D. L. R. 396 ; 
[1926] 2 W. W. R. 407 ; 21 Alta. L. R. 
381. — CAN. 

1877 v. .1 — Shannon v. Kino 

(NO. 2), [1932] 1 W. W. R. 166 : 1 
D. L. IL TOO : AS XL CL R_ T — PAM 




Vol. XVm. Discovery. Oases 1886a — 1896. 


1866* Communications between solicitors of oppo- 1895. Add. Annotation : — Retd. British Thomson* 
site parties.] — See JSvidbncb, Vol. XXII., Houston Co. t>. British Insulated & Helsby 

p. 415, No. 4252. Cables, [1924] 2 Oh. 160. 


1877 vi. .] — Parties may not bo 

required to re -attend tor further 
examination on discovery after evi- 
dence on commission of other witnesses 
has been taken. — Wilson v. Living- 
ston, £1938] 3 D. L. R. 758. — CAN. 

PART IV. SECT. 10. 

m i. Effect of consent to use 

inadmissible evidence .J — The parties to 
an action cannot by consent make 
something evidence which is not 
evidence ; although in a proper case 
they may be estopped from taking the 
objection. Therefore they cannot by 
consent provide that the examination 
for discovery of employees may be 
used at the trial as evidence against 
their respective employers, where there 
is no rule making their examinations 
available as evidence. — Dench v. 
Albertan Publishing Co., [1931] 2 
W. W. R. 116; 3 D. L, R. 260 ; 25 
Alta. L. R. 326. — CAN. 

pi. .J — A trial judge should 

not use as evldenoe a portion of the 
examination for discovery not put in 


at the trial. — Gwxn t>. Starrs (Saak.), 
[1929] 3 W. W. R. 704 : [1930] 2 
D. L. R. 54 ; 24 S. L. R. 2&1. — CAN. 

p il. .] — Where on the trial 

of an action or issue pltf. had put in 
certain parts of the examination of 
the opposite party, it is the duty of the 
judge, either ex mero motu or at the 
request of counsel to “ look at the 
whole of the examination,'* to see if he 
could form the " opinion that any other 
part of it is so connected with the part 
to be used that the last-mentioned 
part ought not to be used without 
such other part," & in so doing the 
object sought to be accomplished by 
putting in the original part must be 
taken Into consideration as one of the 
elements In the forming of that 
opinion. — Canary v. Vested Estates, 
LTD., [1931 ] 1 D. L. R. 997 ; 43 B. C. R. 
365. — CAN. 

•p. Discovery of one defendant — 
Use against co-defendant.) — Testimony 
given on an examination for disoovery 
of one deft, cannot, as a general rule, 
be used on the trial as evldenoe against 


a oo-deft. — Syonatowicz v. Sygma* 
TOWIOZ, £19331 1 W. W. R. 182: 1 
D. L. R. 768 ; 41 Man. L. R. 42.— CAN, 


PART V. SECT. 1, SUB-SECT. 1. 

1898 I. Contempt of court — Answer 
to interrogatories.) — Harwood 6c 
Cooper v. Wilkinson, [1929] 4 D. L. R. 
734 ; 64 O. L. R. 392 : revsd. t [1930] 
2 D. L. R. 199 ; 64 O. L. R. 668.— 
CAN. 


PART V. SECT. 8. 


a I. - » - ■ Service of copy of appoint 
ment on examinee* s solicitor. P—Btap- 
ford v. Mackenzie (Alta.), [1929] 1 
D. L. R. 605 ; 1 W. W. R. 271.— CAN. 

sw. Conditions precedent to order — 
Decision that questions properly pvt 
refusal to answer questions on further 
examination .) — Hanson v . Glkankr. 
Ltd., [19261 3D.L.R. 189.— CAN. 


sz. Effect of concluding examination 
without adjournment .) — Sobkow v. An- 
druohow, [1930] 2 W. W. R. 272, 308. 
—CAN. 
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DISTRESS. 

Part I. — In General. 

2« Add. Annotation ; — DIstd. Bevir v, British Wagon Co. (1936), 80 L. To. 162. 


Part N. — Distress for Rent 


48. For the paragraph “ Defte. were partners in 
business ... tor his quiet tenantship ” sub- 
stitute : — “ Belts, were partners In business 
& one of them, in the name of the firm, 
signed a warrant of distress authorising a 
broker to levy oil the goods of pltf. for rent 
due 1 to me/ Pltf. held under a lease from 
the Board of Ordnance & defte. were sureties 
for fcltf. : — Held : it was an illegal distress 
because the rent was not due to the partner 
. authorising the distress but to the Board of 
Ordnance. 

Add, Annotations : — Held. The Koursk, 
* [1924] P. 140 ; Performing Bight Soo. 
v. Mitchell Sc Booker, [1924;; 1 £. B. 762. 

46 . Add, Annotation: — As to (2) Refd. Cohen v, 
Donegal Tweed Co. (1936), 79 Sol. Jo. 343. 

63 . Add. Annotations : — As to ( 1 ) Dlstd. Borman v. 
Griffith, [1930] 1 Ch. 493. Refd. Carrington 
Manufacturing Co. v. Saldin (1926), 183 L. T. 
482 ; Arif? t>. Bai Jadunath Majumdar 
Bahadur (1931), 47 T. L. B. 238. 

71a. No exclusive user.] — Pltfs. had an agree- 

ment with certain manufacturers to have 
the goods purchased from them, stored at 
the manufacturers’ premises until such time 
as they might take delivery. The goods 
were not stored continuously in the same 
room, but the room was changed from time 
to time to suit the convenience of defts. 


Invoices were sent in respect of this storage 
from time to time Sc the word “ rent ” 
was used. The second-named deft, was land- 
lord of these premises Sc authorised deft, 
co. to enter the premises Sc levy a distress 
upon all the goods thereon, including the 
goods belonging to pltfs. Pltfs. then served 
upon defts. the usual notice under Law of 
Distress Amendment Act, 1908 (c. 63), but 

► defts. proceeded with the distress. Pltfs. 
then took out a summons under Law of 
Distress Amendment Act, 1908 (c. 63) s. 2, 
Sc defts. were ordered by the magistrate to 
return the goods to pltfs., which, under 
certain conditions pending the hearing of a 
case stated, they aid. Pltfs. then brought 
this action for trespass Sc illegal dis- 
tress claiming substantial damages : — Held : 
(1) upon the facts pltfs. had no exclusive use 
of any part of deft, co/s premises Sc were not 
tenants or undertenants thereof ; (2) the 

distress was illegal ; (3) though no actual 
damage was proved pltfs. were entitled to 
substantial damages. — Interovbn Stove Co., 
Ltd. v. Hibbard Sc Painter Sc Shepherd, 
[1036] 1AUE. R. 263. 

128. Add. Annotation : — Refd. Prout v. Hunter, 
[1024] 2 K. B. 736. 

146. Add. Annotation : — Refd. Consolidated Enter- 
tainments, Ltd. v. Taylor, [1937] 4 All E. B. 
432. 


PART 1L BOOT. 8, SUB-SECT. 2.— A. 

44 vlii. .] — When a new 

lease Is substituted for an existing one, 
the right of distress for rent due under 
the prior lease la at an end. — C ry stall 
e. Ouubn (Alto.), [10271 8 D. L. R. 
86 ; [19271 2 W. W. K. 36.— OAN. 

d 1. Alleged lessors unable 

to enter into tease— Unincorporated 
body.] — Canada Morning News, Ltd. 
v. Thompson, [1930] 8. O. R. 338 ; 3 
D. L. R. 833 : reesg.. [1929] 2 D. L. R. 
144 ; 1 W. W. R. 648 : 41 B. O. R. 24 : 
revML, [1928] 4 D. L. k 628 ; [1928] 3 
WTW. R. 35.— CAN. 

s 1. Demise substituted— Strict 

proof necessary .] — Where a distress Is 
justified on toe ground that the dis- 
trainor substituted a demise for a 
former agreement of sale, this must 
he clearly proved. — K illam t>. McLeod, 
[1935^3 D. L. R. 414 ; 9 M. P. R. 465. 

PART If. SECT. 8. SUB-SECT. 6. 

m 1. Based on price of gasoHne.1 

— Pltf. leased an automobile service 
station from deft, oil oo. at a rental of 
8200 per month payable In advance. 
A tow days later it was agreed that the 
rent should he paid by the addition of 
a charge of two St a half oents per 
gallon, payable on delivery, to the 
prioe of the gasoline to he bought by 
the l essee from deft. The lease : — 


from deft. The lease uro- 

vlded that It should be at the pleasore 
of the l ess or St determinable forthwith 


on the delivery of a written notice to 
the lessee. The original lease pro- 
vided that the first payment of rent 
should be on July 1, hut pltf. went 
Into occupation on June 16 St agreed 
to pay one-half of the previous tenant’s 
rent for that month. On Aug. 1. 
seisure was made under a warrant of 
distress stated to he for one & a part 
month’s rent due on July 1, St pltf. 
being unable to pay the amount 
demanded, agreed to deft.*s demand 
that he take a certain amount for his 
goods from a suggested new tenant 
who was then present. Out of this 
amount the alleged rent was paid St 
pltf. drove away. * The written notice 
provided for in the lease had not been 
given to pltf. In an action for Illegal 
distress k eviction : — Held : even If 
the sum mentioned in the warrant was 
due for rent on Aug. 1. the d istr ess 
was wrongful. The di str es s was ex- 
pressed to be for rent due on July 1, 
hut unde# the arrangement varying 
the lease no fixed rent fell due & pay- 
able on any day St no sum was la toot 
due Sc payable on July 1, Sc since the 
rent tor the part of June had been all 
paid at the time of the seiaurett was 
wrongful to Include it in the distress.-*-- 
Denver «. British American Oil Oo. 
(Menu), [19991 4 D. L. R. 1063 ; 2 
WTW. R. 677. — CAN, 

PART II. SECT. 3, SUB-SECT. 8. 

sp. Debt Adjustment Adts—Mnare 
of grain without permit.] — Accused was 


convicted on a charge that he “ did 
make a seizure from E.. a resident 
farmer. Sc dispose of 334 bUBhels of 
wheat without having a permit from 
Debt Adjustment Board, contrary to 
sect. 27 of Debt Adjustment Act, 
1936 ” Held : the oonviotlon was 
bad because, (a) wilfulness, which is of 
the essenoe of the offence, was not 
charged; (6) the charge was one for 
two offences, since both from the 
language of the sects, involved St from 
the nature of the acts themselves a 
seisure St disposition are two offences. — 
R. v. Ball, [1937] 1 W. W. R. 482.— 


PART II. SECT. 4, SUBJECT. 7.— 
B. (a) 1. 

160 vii. .] — A mtgee. of 

who under an attornment 
distrains for arrears of Interest or 
principal due under his mtge. oan make 
a valid distress only on the goods Sc 
chattels of the mtgor. or his assigns, St 
the word •• assigns ” does not include 
a purchaser from the mtgor. under an 
executory contract of sale of land, even 
though such purchaser be actually in 
possession. — K lknman v. Ismak, [ 1924 ] 
idTlTr. 146 ; 1W.W.R, 888 ; 18 
Bask. L. R. 171. — CAN. 

160 vlii. Distress Act. 22. S. A .. 

3922 (e. 97), «. ^—Bffect.y^BASKor 


Montbbal «. Lyon (Alto.), [1027] 4 
D. L. R. 1019 ; [1997] IV.W.B. 
690.— OAN. 




VoL XVm.— Distress- Oases 17#— 400. 


175- Add. Annotation : — As to (1) Refd- Conquer 
p. Boot, [1928] 2 K. B. 386. 

229- Add Annotation; — Held. Smith v. Tsakyris 
(1929), 167 L. T. Jo. 92. 

234- Add. Citation: — sub notn. Hudson v. 
Snellgar, 2 Boll. Bep. 212. 

247. Add . Annotation : — As to (7) Refd. Hick- 
man v. Potto, [1939] 3 All E. B. 794. 


819. Add. Annotation : — Generally, Refd. Spyer v. 

Phillipson, [1981] 2 Oh. 188. 

856. Add, Annotation: — As to (1) Refd. Swaffer 
v. Mulcahy, Hooker & Mulcahy, Smith v. 
Mulchay, [1934] 1 K. B. 608. 

869. For existing citations read “ (1886), 1 M. & W. 
683 ; TyrTS Gr. 1088 ; 2 Gale, 158 5 6 L. J. Ex. 
34; 150 E. B. 588” 

400. For “ No. 369, ante/* read “ No. 251, ante.** 


ISO lx. .1 — Default having been 

made in irrigation rates levied against 
land In the L. N. Irrigation District, 
proceedings were taken which resulted 
in the land becoming vested in the 
board of trustees for the district. The 
land was subject to a mtge.» containing 
an attornment danse, the mtge. having 
been given prior to the formation of 
the district. The board rented the 
land on the crop -payment plan. Sc its 
tenant, having disposed of his share 
of the crop, the mtgee. caused the share 
reserved to the board to be seised for 
arrears of Interest under its mtge. : — 
Held : the mtgee. was not entitled to 
distrain for interest on the goods of the 
board. Sc, therefore, the board was 
entitled to said share of the crop. — 
Incorporated Synod of Huron 
Dioorbr v. Lethbridge Northern 
Irrigation District Trustees, [1930] 
2W.W.R, 503; 4D.L.R. 1035.— CAN. 

sa. Effect of judgment on covenant for 
payment.] — The right to distrain for 
rent due under an attornment clause 
in a mtge. is not merged in a Judgment 
on the covenant for payment in the 
mtge. even though the Judgment is for 
the whole of the principal Sc all the 
interest then due. — Commercial Life 
Assurance Co. op Canada v. Oaden- 
head, [1931] 3 W. W. R. 653.— CAN. 

PART II. SECT. 6. SUB-SECT. 1. 

q (p. 803) !. Goode in which tenant 

has beneficial interest.] — Under Distress 
for Rent Act, 1888, a landlord, who has 
distrained for rent on goods, the pro- 
ty of another, in which his tenant 
a beneficial interest under agree- 
ment to purchase at the time of dis- 
tress, Is entitled to exercise his 
remedies against such goods, notwith- 
standing that at the time of making 
the declaration referred to in sect. 10 
such other person may have rightfully 
determined the tenant’s beneficial 
Interest. — St alley v. Haigh, [1928] 
8. A. S. R. 239.— AUS. 

sb. Goods sold after scisure for taxes 
ft left in choree of city chamberlain .] — 
Held : liable to selsure for rent due to 
the original landlord. — Langton v. 
Bacon (1859), 17 U. C. R. 559.— CAN. 

PART II. SECT. 5, SUB-SECT. 3. 

361 11. .1 — The remedy of dis* 

tress is not available against theSOrown, 
Sc the interest of the Crown cannot be 
affected by any distress made by the 
landlord. — A.-G. for Canada v. Gor- 
don, (1925] 1D.L.E. 664 ; 56 O. L. R. 
48.— CAN. 

968 U. .1— Under a writ in 

the King's tiftw*. issued out of the 
SuuffliorOt. ofthe province of Quebec, 
which are the property of His 
‘y Sc In the possession of His 

y*s offloers cannot be seised Sc 

sold to satisfy a pecuniary claim of a 
subject. Under the English law, the 
rule Is absolute that no proceeding 
having for its purpose the issue of any 
— ^ rinst His Majesty himself 
any of His Majesty's pro- 
perty is competent in any ef His 
Majesty's ots. ; & there Is nothing in 
the Quebec Act of 1774, In the two 
ordinances of 1777 establishing the cte. 
of Quebec Sc the nrooeedinas 

toe Code of om procedure, justifying 
an infcmoee that there was any in- 
1 of in gay way 


immunity of the sovereign from pro- 
oeesual coercion in his own cte. — R. v. 
Central Railway Signal Co., In- 
cjorp. Sc Canadian National Chemical 
Works, [1933] S. G. R. 55 5 ; 4 D. L. R. 
737.— CAN. 

PART II. SECT. 5, SUB-SECT. 4.— B. 

b I. Dealer in second-hand goods. ] 

— A dealer in second-hand good? is not 
carrying on a public trade within the 
meaning of the rule under which things 
delivered to a person exercising a public 
trade to be carried, wrought, worked 
up or managed In the way of his trade 
or employment are exempt from dis- 
tress for rent owing by him. The faot 
that in the present instance the goods 
in question were consigned to the 
tenant for sale on a commission basis 
was held not to render them exempt. — 
— Lawrence v. Turner, [1934] 3 
W. W. R. 353 ; 49 B. C. R. 99.— CAN. 

PART II. SECT. 6, SUB-SECT. 4.— C. 

885 U. * . 1 — L. was the tenant 

of deft.. Sc carried on a public trade 
of salesman of motor supplies, Sc he 
also acted as agent of pltf. 00 .. receiving 
goods manufactured by pltf. for sale 
or return, subject to certain conditions. 
These goods were delivered under a 
memorandum, which on its face was a 
delivery note, to L. as agent. A con- 
signment account was kept showing 
the goods sold Sc in stock. This was 
signed by L. as consignment agent. Sc 

S ven from time to time to pltf. L. 

11 into arrears with his rent. Sc 
secretly left the premises. Deft, dis- 
trained on L.’a property on the pre- 
mises, including goods which had been 
delivered by pltf. to L. on sale or 
return : — Held : under the memo- 
randum the goods delivered to L. by 
pltf.. Sc unsold, remained the property 
of pltf. ; at the time of distress L. was 
tenant of deft. Sc had custody of pltf.’s 
goods upon the premises; the goods 
were exempt from liability to distress, 
Sc deft, was ordered to deliver them to 

§ ltf. — P brdriau Rubber Co., Ltd. v. 
ADEN, [1928] 8. R. Q. 144.— AUS. 

PART II. SECT. 5, SUB-SECT. 4.— D. 

•d. Market — Goods in .] — Where pltf- 
was not using premises as a market, 
but simply as a shop in which to offer. 
In the ordinary way, goods purchased 
to be sold for a profit: — Held: a 
claim for exemption, on the ground 
that the goods seised were lu a public 
market for sale, failed. — Bent v. 
MoDouoall (1881). 2 R. Sc G. 468 ; 
2 O. L. T. 262.— CAN, 

PART II. SECT. 5, SUB-SECT. 7. 
se. Application of English law .] — 
There is nothing in the conditions of 
life in, or climate of, Alberta which 
justifies the ot. in holding that the 
common law as Interpreted in England 
In 1870, as to what goods of a tenant 
or members of his family are exempt 
from distress for rent, is not 44 applic- 
able.*' within sect. 16 of Alberta Act, 
1906 (Dorn.). Therefore, the ct. can- 
not enlarge* ouch exemptions so as to 
oover household goods Sc wearing apparel 
which Is in nee from time to time but 
not " in actual use,** iA.. not on the 
Vs hack.— S tott v . baby, [1934] 




R. 835.— CAN. 


PART VL SECT. 6, SUB-SECT. 10. 
•f. Hot grain removed dr sold sender 
cm 


execution before claim for rent made .] — 
Douglas v. Carrington (1914), 29 
W. L. R. 90 ; 7 W. W. R. 59 : 7 Sask. 
L. R. 80 : 20 D. L. R. 919.— CAN. 

PART II. SECT. 5, SUB-SECT. 11. 

898 1. Not privOepetf.}— Henderson 
Sc Henderson v. McGugan, Thompson 
Sc Bennington, Ltd. ; Paterson v. 
MoGugan, [193318 W.W.R.5I30. — CAN. 

393 ii. .]— Goods otherwise sub- 
ject to distress under an attornment 
clause are not rendered exempt from 
distraint by the fact that they belong 
to a stranger to the agreement. — 
Henderson Sc Henderson v. MoGu- 
gan, Thompson Sc Bennington, Ltd., 
Paterson v. MoGugan, [1933] 3 
W. W. R. 230.— CAN. 

h I. .1 — Bloemfontein 

Municipality v. Jacksons, Ltd., 
[1929] App. D. 266.-8. AF. 

q I. Goods assigned J — Farr v. 

Annable, [1926] 2 D. L. R. 127 ; 68 
O. L. R. 387.— CAN. 

q II. Liability of poods 

assigned while assignor tenant of dis- 
trainor.] — One R., some years prior to 
beooming the tenant of applte., had 
given reap, a chattel mtge. on her 
household goods Sc furniture. During 
the ten&noy, applte. made a distress 
for overdue rent Sc seized the goods 
found on the premises. Resp. claimed 
the goods under the chattel mtge. 
8c asserted that they were exempt from 
applte.* distress for rent. An inter- 
pleader issue between the parties was 
directed to be tried : — Held : the goods 
Sc chattels covered by the mtge. were 
subject to applte.* distress for rent. — 
Stott v. Heninger, [19351 8. C. R. 
408 ; 3D. L. R. 700 ; 5 F. L. J. (Can.) 
115.— CAN. 

r I. .] — The goods of 

a stranger not a party nor a privy to 
the estoppel created by an attornment 
of tenancy to a person having no 
reversion are not liable to distress 
although found upon the premises the 
subject of the attornment. — Partridge 
v. McIntosh & Sons, Ltd. (1934), 49 
C. L. R. 468.— AUS. 

PART II. SECT. 6, SUB-SECT, 18.— A. 

406 i. General rule — Goods not 
privileged.] — When a lessee sublets 
premises to a sub-lessee, the head land- 
lord may distrain upon the goods of 
the sub-lessee lor all the rent owing by 
the lessee. — Re Chamberlain Sc Peer- 
less Bumper Sc accessories. Ltd., 
[1924] 4 D. L. R. 298.— CAN. 

PART IL SECT. 6, SUB-SECT. 12.— B. 
(a) ii. 

414 If. .] — Henderson Sc 

Henderson v. MoGugan. Thompson 
6c Bennington, Ltd.: Paterson v. 
MoGugan, [1933] 3 W. W. R. 230.— 
CAN. 

414 ill. .] — In order to be 

entitled to the protection afforded by 
Distress Act, B. S. B. C., 1924, to 
boarders Sc lodgers the person alleging 
that he Is a boarder or lodger must 
prove an arrangement between him Sc 
toe tenant which is definite as to the 
amount payable by him Sc as to the 
time Sc manner of payment. — Hender- 
son Sc Henderson v. MoGugan, 
Thompson Sc Bennington. I^d.. 
Paterson v. MoGugan, [1988] 8 
W. W. R. 230. — CAN, 




Cum 421a- 488a. English and Empire Digest Supplement. 


421a. Agreement with one of two Joint 

tenants.] — Premises were demised to two 
persons jointly : one of them hired from 
applts. a piano under a hire-purchase agree- 
ment : — Held : the piano was liable to distress 
for arrears of rent of the premises under Law 
of Distress Amendment Act, 1908 (c. 53), 
s. 4 (1), although the other of the joint 
tenants had not been a party to the hire- 
purchase agreement. — Damage (A. W.), Ltd. 
v. Payne (1925), 134 L. T. 222 ; 90 J. P. 14 ; 
42 T. L. E. 138, D. 0. 


423. Add, Annotations : — Dlstd. Smart Bros., Ltd. 
v. Holt, [1929] 2 K. B. 303. Gonsd. Drages, 
Ltd. v. Owen (1935), 154 L. T. 12. Retd. 
Druce & Co. v, Beaumont Property Trust, 
Ltd. r [1935] 2 K. B. 257. 

424. Add. Annotations : — Dlstd. Smart Bros., Ltd. 
v . Holt, [1929] 2 E. B. 303. Consd. Drages, 
Ltd. v. Owen (1035), 154 L. T. 12. Refd. 
Times Furnishing Co. v . Hutchings, [1938] 
1 K. B. 775. 


424a. — t .1 — The tenant of a dwelling-house 

hired goods from pltfs. under a hire-purchase 
agreement, by which he agreed to pay 
punctually the instalments & also the rent 
of the premises on which the goods might be. 
By a clause of the agreement, in case of any 
* breach, the owners might, by written notice, 
forthwith determine the agreement, & there- 
upon neither party thereafter should have any 
rights under it. The instalments being in 
arrear, pltf. served on the hirer a notice 
terminating the agreement, & claiming a 
return of the goods. A distress was sub- 
sequently levied on behalf of the landlord, 
& the goods the subject of the hire-purchase 
agreement were seized. In an action by the 
owners for illegal distress, the county ct. 
judge gave judgment for pltfs. : — Held : as 
soon as the notice terminating the agreement 
was given the right of the hirer to possession 
of the goods was at an end, & neither party to 
the agreement had any rights under it. When 
the distress was levied there was therefore no 
hire-purchase agreeme nt in force relating to 
the goods, & they were not at that time “ com- 
prised in any hire-purchase agreement ” 
within law of Distress Amendment Act, 
1908 (o. 63), s. 4, & the distress was illegal. — 
Smart Bros., Ltd. v. Holt, [1929] 2 K. B. 
303 ; 98 L. J. E. B. 532 ; 141 L. T. 268 ; 
45 T. L. R. 504 ; 35 Com. Cas. 63. 

Annotations : — Oonfd. Drages, Ltd. v. Owen (1935), 154 
L. T. 19. Reid. Druce & Oo. v. Beaumont Property 
Trust, Ltd., [1935) 2 K. B. 257 ; Times Furnishing Oo. v. 
Hutchings, [1938] 1 K. B. 775. 


424b. Provision also for automatic 

determination.] — By a clause in a hire- 
purchase agreement made between pltfs. & 
a hirer it was provided that “ this agreement, 
& the co.’s consent to the hirer's possession 
of the furniture comprised therein, shall 
automatically determine & come to an 
end . . . if any landlord of the hirer threatens 
or takes any step to levy a distress for rent 
upon the furniture of or in possession of the 
hirer. . . •” During the continuance of the 
agreement the hirer was in arrear with his 
rent, his landlord signed a distress warrant, 
& a distress was levied, some goods which 
were the property of pltfs. & were in the 
possession of the hirer under the hire- 
purchase agreement being seized. Pltfs. 
served on the bailiff a declaration pursuant 


to Law of Distress Amendment Act, 1908 
(c. 53), s. I, that the goods were their 
property ; but the goods were sold. In 
an action brought by pltfs. against the land- 
lord & the bailiff for illegal distress : — Held : 
the effect of the clause in the agreement was 
that when the landlord signed the distress 
warrant & so took a “ step to levy a distress 
for rent ” the agreement automatically 
determined & the goods were no longer 
“ comprised in any hire-purchase agreement ” 
within sect. 4 (1) of the Act of 1908 so as to 
exclude the operation of sects. 1 & 2 of that 
Act, under which pltfs. brought the action, 
but that at the time of the distress the goods 
were “ in the possession, order, or disposi- 
tion ” of the hirer “ by the consent & per- 
mission of the true owner in such circum- 
stances that ” the hirer was “ the reputed 
owner thereof ” within sect. 4 (1), since, in 
the absence of any steps by pltfs. to indicate 
their intention to withdraw their consent 
A to assert their right to the goods which had 

. been left in the possession, order, or disposi- 

# tion of the hirer, the clause in the agreement 
did not operate automatically to determine 
the consent of pltfs., & defts. were, therefore, 
entitled to succeed. — T imes Furnishing 
C o., Ltd. v. Hutchings, [1938] 1 K. B. 775 ; 
[1938] 1 All E. R. 422 ; 107 L. J. K. B. 
432 ; 158 L. T. 335 ; 54 T. L. R. 390 ; 82 
Sol. Jo. 315. 

424c. When notice operative — From time of 

posting.] — A hire-purchase agreement con- 
tained a clause entitling the owners of the 
goods hired to terminate the agreement in 
certain events, which had happened “ by 
written notice sent by post (or otherwise) 
to, or left at, the hirer’s last known address ” 
& providing that “ thereupon the hirer shall 
no longer be in possession of the goods with 
the owners’ consent ” : — Held : a notice sent 
by post pursuant to that clause operated to 
terminate the agreement from the moment 
when it was put in the post for delivery to the 
addressee, & therefore from that moment the 
goods were no longer comprised in a hire- 
purchase agreement within Law of Distress 
Amendment Act, 1908 (c. 53), s. 4 (1), & 
could not be distrained on by the hirer’s 
landlord for arrears of rent. — D rages, Ltd. 
v. Owen (1935), 154 L. T. 12 ; 52 T. L. R. 
108 ; 80 Sol. Jo. 65; 

428. Add. Annotation : — As to (3) Refd. Druce A 
Oo. v. Beaumont Property Trust, Ltd., [1935] 
2 E. B. 267. 

428a. .] — By Law of Distress Amendment 

Act, 1908 (c. 53), s. 1 (c), if a superior landlord 
levies a distress on the goods of any person 
not being a tenant of the premises & not 
having any beneficial interest in an/ tenancy 
of the premises, such person may serve the 
superior landlord with a declaration in writing 
setting forth that the immediate tenant “ has 
no right of property or beneficial interest in 
the .... goods ... so distrained . . . upon, 
& that such . . . goods . . . are the pro- 
perty or in the lawful possession of such . . • 
person aforesaid, A are not goods ... to 
which this Act is expressed not to apply ” : — 
Held : omission to state that the goods were 
not goods to which the Act was expressed not 
to apply is a fatal defect in a declaration. — 
Drugs A Co., la d. v. Beaumont Property 
Trust, I/n>., [1935] 2 E. B. 257 ; 104 L. J. 
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K. B. 455 ; 153 L. T. 183 ; 51 T. L. R. 444 ; 
79 Sol. Jo. 435. 

430. Add. Annotation: — Oonsd. Brace & Co. v. 
Beaumont Property Trust, Ltd., [1935] 2 
K. B. 257. 

451* Add. Annotation : — Consd. Be Winterbottom 
(Leeds), Ltd., [1937] 2 AU E. R. 232. 

460. Add. Annotation: — Refd. Oakley v. Lyster, 
[1931] 1 K. B. 148. 

476. Add. Annotation : — Refd. Barratt v. Richard- 
son & Cresswell, [1930] 1 K. B. 686. 

482. Add. Annotation : — Refd. Cohen v. Donegal 
Tweed Co. (1935), 79 Sol. Jo. 592. 

509. Add. Annotation : — As to (3) Refd. Re Winter- 
bottom (Leeds), Ltd., [1937] 2 AU E. R. 232. 

517. Add. Annotation : — Refd. Barratt v. Richard- 
son & CressweU, [1930] 1 E. B. 686. 

523. Add. Annotation : — Consd. Drughorn v. 
Moore, [1924] A. O. 53. 

624. Add. Annotation : — Refd. Tredegar Viscount 
v. Harwood, [1929] A. C. 72. 

581. Add. Annotation : — Refd. Eaton v. Donegal 
Tweed Co. (1935), 79 Sol. Jo. 342. 

532. Add. Annotation: — As to (2) Refd. Eaton v- 
Donegal Tweed Co. (1935), 79 Sol. Jo. 342. 

538. Add. Annotation: — As to (2) Refd. Brooks 
Wharf & Bull Wharf, Ltd. v. Goodman Bros., 
[1937] 1 K. B. 534. 

554. Add. Annotation: — Refd. Whitham v. Bul- 
lock, [1939] 2 K. B. 81. 

581. Add. Annotation : — Refd. Allen v. Royal 
Bank of Canada (1925), 41 T. L. R. 625. 


583. Add. Annotation : — As to (1) Refd. Allen v. 
Royal Bank of Canada (1926), 41 T. L. R. 625. 

599. Add. Annotation: — Apld. LaveU & Co. v. 
O’Leary, [1933] 2 K. B. 200. 

600. Add. Annotation: — Generally, Refd. Lavell 
Sc Co. v. O’Leary, [1933] 2 K. B. 200. 

601. Add. Annotation : — Consd. LaveU Sc Co. v. 
O’Leary, [1933] 2 K. B. 200. 

623. Add. Annotation : — Refd. Barratt v. Richard- 
son & CressweU, [1930] 1 K. B. 686. 

654a. Distress by landlord In per- 

son.] — There is nothing in the above Act 
to prevent an uncertificated landlord from 
distraining in person. — J ackson v . Bennan 
(1893), 37 Sol. Jo. 282. 

686. Add. Annotation : — Refd. Rawlence Sc 
Squarey v. Spicer, Withers & Co. v. Spicer, 
[1935] 1 K. B. 412. 

714a. Removal of goods at tenant’s request — 
Estoppel.] — Upon a distraint being made 
upon such a sewing machine, Sc a man being 
put in possession, a letter was written to 
the landlord : “ I hereby request you to 

remove the sewing machine So other goods 
you have distrained on my premises ” : — 
Held : this did not estop resp. from raising 
the question whether the machine could be 
distrained upon at aU. — Masters v. Fraser 
(1901), 85 L. T. Oil; 66 J. P. 100; 18 
T. L. R. 31. 

723. Add. Annotation : — Expld. Davies v. Property 
Sc Reversionary Investments Corpn., Ltd., 
[1929] 2 K. B. 222. 


PART II. SECT. 6, SUB-SECT. 13. 
tj. Conditional Sales Act — Interest oj 
seller under conditional sale .] — A land- 
lord is not entitled to distrain on the 
interest of a seller in goods bought by 
the tenant under a conditional sale 
agreement, even though the above Act 
has not been complied with. — Bell & 
Schiesrl v. Jacobson & Weitzer. 
2 D. L. R. 393 ; [19251 1 W. W. 
L — CAN. 


[19251 
R. 915 


PART II. SECT. 6. SUB-SECT. 1. 

440 iv. .1 — Albert v. Storey, 

:i925] 4 D. L. It. 374.— CAN. 

440 v. . 1 — The attornment clause 

In question herein, whioh was contained 
in an agreement for the sale of land, 
held not to be affected by the accelera- 
tion clause In said agreement: &, 
therefore, since there was no rent due 
under the attornment clause at the 
time the distress, with respect to which 
this action was brought, was made, the 
distress was bad Sc the purchaser 
entitled to damages therefor.*— -Burrell 
v . Watt Sc Hardings, [1928] 3. D. L. R. 
505 ; [1928] 2W.W.R. 482.— CAN. 


PART II. 8EC . 6, SUB-SECT. 4. 
•k. Covenant to summer -fallow — 
Forfeiture douse on execution .} — A 
lease of term lands on the crop-pay- 
ment plan also provided by a clause 
tallowing the habendum that the lessee 
should pay yearly a certain sum per 
acre for each acre of the portion agreed 
to be summer-fallowed which should 
not be summer-fallowed. Sc a further 
sum per acre at the expiration of the 
term for every acre not left ploughed as 
agreed. ▲ forfeiture clause provided 
that in the event (inter alia) at the goods 
of the lessee being taken in execution 
or a writ of execution being issued 
•gainst them, the then current year's 
rent should immediately beoome due 
Sc payable Sc the term should Imme- 
diately beoome forfeited Sc void. On 
n motion, in an action for w r o n gf u l 


distress, to continue an injunction until 
trial : — Held : assuming but without 
deciding that the clause following the 
habendum was part thereof, the for- 
feiture clause could not be applied so 
as to render immediately payable the 
amount agreed on as payable for 
failure to summer-fallow ; such amount 
did not fall due until the day after the 
latest day the lessee had to do the 
work. Sc, sinoe that period had not 
expired when the lessor distrained with 
respect to said amount, the distress 
was semble illegal. — G arrow t>. Baird, 
[1931] 1 W. W?R. 129 ; 39 Man. L. R. 
367.— CAN. 

PART II. SECT. 6, SUB-SECT. 5. 

466 ill. .] — A distress for 

rent, when made at night, is invalid 
even as against a third party, when the 
tenant has not waived the objection. — 
Roach v. Lappas, [1926] l D. L. R. 
391 j [1926] 1 W. W. R. 74 : 20 Sask. 
L. R. 246.— CAN. 

4611. Waiver of irreaularUv by tenant 
— Whether distress valid as against third 
party. 1 — Roach r. Lappas, [1926] 1 
dT L. R. 391 ; [1926] 1 W. W. R. 74; 
20 Sask. L. R. 246. — CAN. 

PART II. SECT. 6, SUB-SECT. 6.— B. 

482 iL .] — 8 Anne, s. 7, whioh 

continues the right to distrain for six 
months after the expiration of the term 
If the landlord's title Sc the possession 
of the tenant continue, is inapplicable 
where the term has been put an end to 
by a forfeiture. The question whether 
a tenant's term has been ended does 
sot depend upon the fact of p ossessi on 
but upon the continued existence of his 
right to posse— Ion. The taking by a 
vendor of an order for specific per- 
formance of the agreement for sale Sc 
tar a writ of p osses sio n is inconsistent 
with the oonttnnanoe of the relation- 
ship of landlord Sc tenant created by 

'* tent bet we en him St the 

Sc a distress 


the issue of the writ of possession is 
wrongfully made. — Swenson v. 
MoIlmoyle, [1930] 2 W. W. R. 382 ; 
3 D. L. R. 959.— CAN. 


PART II. SECT. 7. 

496 1. General rule — Land out of which 
rent issues .] — The distress was void 
ah initio on the ground that It was not 
made on the premises in respect to 
which the rent was claimed. — Burrell 
v. Watt & Hardingr, [1928] s D. L. R. 
505 ; [1928] 2 W. W. R. 482.— CAN. 

PART II. SECT. 8, SUB-SECT. 1. 

g I. Not limited to one uear*s rent.] — 
The contention that a distress cannot 
be made for more than one year’s 
rent cannot be upheld. — Commercial 
Life Assurance Co. of Canada v. 
Capenhead, [1931] 3 W. W. R. 653. — 
CAN. 

PART II. 8E0T. 9, SUB-SECT. 8. 

566 IU. .] — Where there was a 

crop payment lease, 8c prior to the 
lease there was a mtge. over the 
property Sc the mtge—. had exercised 
their right to take possession : — Held : 
the lessor had no right to distrain. — It. 
V. SULLIVAN, [1924] 2 D. L. R. 420; 42 
Gan. Grim. Cas. 44. — CAN. 

PART II. SECT. 9, SUB-SECT. 6.— A. 

684 I. Necessity for Umder r -C<mdUion 
precedent to replevin . }— Where a dis- 
tress for rent is legally Justified the 
tenant in order to render the con- 
tinuance of the distress wrongful Sc 
to have the right to replevin must 
tender tbo proper amount duo the 
landlord before he replevies l-h Stani- 
loff v. Larson, [1036} 2W.W. R. 
177 ; 6 F. L. J. (Can.) 38. — CAN. 

PART 11. SECT. 9, SUB-SECT. 7. 

• 1. Chattel mortgage given to 

landlord.} — Esaw v. Antonlades, 
(19371 3 W. W, R. 353 ; 7 F. L. J. 
(Can.) 148.— CAJN. 
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781. Add. Citation .•—after « Ex. Oh.” add “ rmog. 
S. 0. nonu Lbyland t>. Tancred (I860), 
16 Q. B. 664.” 

782. Add* Annotation :—As to (1) Folld. Davies v. 
I*roperty & Reversionary Investments Oorpn., 
[1929] 2 K. B. 222. 

787a. .] — (1) A notice of distress which 

specifically sets out each article that has been 
distrained, or which, while not specifically 
setting them out, is to be interpreted as mean- 
ing that all the goods on the premises have 
been distrained, is good. 

(2) A notice which, after setting out certain 
specified articles, continued 44 & all other 
goods upon the premises (unless specially 
exempt) sufficient to satisfy the amount 
of this distress ” : — Held : bad. — Davies v. 
Property A Reversionary Investments 
Oorpn., [1929] 2 K. B. 222 ; 98 L. J. K. B. 
616 ; 141 L. T. 256 ; 98 J. P. 167 ; 46 T. L. R. 
434 ; 78 Sol. Jo. 262 ; 27 X. G. R. 600. D. C. 

788. Add, Annotation : — As to (2) Retd. Davies v‘ 
Property & Be v orsiooAry Idv ostmouts Oorpn* $ 
[1929] 2 K. B. 222. 

789. Add, Annotation : — As to (3) Refd. Davies v. 
'Property A Reversionary Investments Oorpn., 
[1929] 2 K. B. 222. 

748. .Add. Annotation: — Apld. Lav ell A Co. v. 
O’Leary, [1938] 2 K. B. 200. 

765. Add, Annotation: — Reid. Lavell A Co. v, 
O’Leary, [1933] 2 K. B. 200. 

772. Add. Annotation : — As to 12) Refd. Bushell v. 
Timson, [1934] 2 K. B. 79. 

796. Add. Annotation : — Generally , Reid. Be East- 
cheap Alimentary Products, Ltd., [1930] 3 
All E. R. 270. 

802. Add. Annotation : — Consd. Hickman v. Potts, 
[1939] 3 All E. R. 794. 

802a. Relationship of landlord A tenant must 
exist.] — By an agreement made in 1934 A 
expressed to be between the 8. Ry. Oo. A 
44 T.C.B. A M.G. trading as E.A.P., Ltd.” 
thereinafter called 44 the tenants,” certain 
premises were let to 44 the tenants,” A it 
was provided (inter alia), that 44 the tenants 
hereby jointly A severally agree to pay the 
rent,” eto. In the testimonium clause 44 the 
tenants respectively set their hands, etc.” 
In 1930 judgment was obtained against 
E.A.P., Ltd., a writ of fieri facias issued 
against certain goods of E.A.P., Ltd., at the 


above-mentioned premises, A the sheriff’s 
officer took possession of the goods.. The 
sheriff received notice from the S. Ry. Oo. 
that a certain sum was due to them for rent 
of the premises. The execution creditors 
sent a cheque for that amount to the sheriff. 
B.A.P., Ltd., then went into voluntary 
liquidation A on the same day the S. Ry. 
f Oo. applied to T.O.B. A M.G. for the rent due. 
The liquidators of E.A.P., Ltd., wrote to the 
sheriff, undertaking to reimburse the sheriff 
in respect of the rent if he should be found 
entitled to it, A the sheriff thereupon de- 
livered to the liquidators the goods which 
had been taken in execution. The execution 
creditors took, out a summons, asking for 
an order that the liquidators should repay to 
the execution creditors or to the sheriff on 
their behalf the sum paid by the execution 
creditors to the sheriff for the rent due to the 
S. Ry. Go. The execution creditors based 
their claim on the Landlord A Tenant Act, 
1709 (o. 18), s. 1. The liquidators contended 
• that the relationship of landlord A tenant did 

. not exist between the S. Ry. Go. A E.A.P., 

Ltd., A that in the absence of such relation- 
ship, the Act of 1709 did not apply : — Held : 
(1) the relationship of landlord A tenant 
must exist between the person claiming 
the rent A the execution debtor to make 
the Landlord A Tenant Act, 1709 (c. 18), 
applicable. Upon a proper construction of 
the lease of 1934, the tenants were T.O.B. 
A M.G. A not E.A.P., Ltd. The Act of 1709 
did not therefore apply, A the execution 
creditors were not entitled to the order asked 
for. — Re Eastcheap Alimentary Products, 
Ltd., [1030] 3 All E. R. 270 ; 166 L. T. 621 ; 
80 SoL Jo. 932. 

808. Add. Annotation: — Consd. Re Eastcheap 
Alimentary Products, Ltd., [1930] 3 All E. R. 
270. 

851. Add. Annotation : — As to (1) Consd. Re East- 
cheap Alimentary Products, Ltd., [1930] 3 
All B. R. 270. 

897. Add. Annotation: — Refd. Ellis v. Noakes, 
[1932] 2 Gh. 98, n. 

928. Add. Annotations : — Distd. Blaustein v, Maltz, 
Mitchell A Go., [1037] 2 K. B. 142. -Refd. 
Karflex, Ltd. v. Poole, [1923] 2 K. B. 261. 

931. Add. Annotation : — Refd. Day v. Davies, 
[1938] 2 K. B. 74. ‘ 


PART It SECT. 11, SUB-SECT. 1.— 
B. <b). 

758 1. Expulsion from promises — 
Not permissible.} — A landlord distrain- 
ink is not entitled to look up the whole 
of the demised premises so as to exclude 
the tenant therefrom. — B lack v. 
Stebnioki, C19S0J 4 D. L. R. 715 : 8 
W. W. XL 666: 89 Man. L. K. 1*8 ; 

8 l5. L. XL 675: IW.W.XL 

PART It SECT. 18, SUB-SECT. 8.— A. 

771 tv, — — .) — Macdonald v. Gum- 
ming* (1698), 8 Man. L. B. 406. — CAM. 

PART It SECT. 18, SUB-SECT. 8.— 

0. ie). 

§881. Effect of— Property seised under 
Absoandtng Debtors Act.} — Property 
seised upon a warrant issued under the 
above Act is not liable to the landlord 
for a year's rent, though notice of his 
claim is given to the eherUI before the 
delivery of the property to the trustees. 
--Stanton v. Johnston (1868b 4 AU. 
54.— CAR. 


PART It SECT. 18, SUB-SECT. 1. 

■v. Orderly Payment of Debts Act . 
1982 — Whether applicable to landlord 
holding under distress.]— A right of dis- 
tress is not a security within the Aot. 
— Bebmack v. Blank, J1992] 8 

W. W. XL 507 ; [19881 1 f>. L. XL 187; 
40 Man. L. XL 60 1.^-0 AN. 

PART It SECT. 18, SUB-SECT. 8. 

880 1. Bar to action for rent— Good* 
insufficient to satisfy rani.J — The exist- 
ence of a distress is, until the sale, an 
answer to an action for rent, regardless 
of whether the distress be sufficient or 
not to satisfy the amount for which the 
levy is mace. — F awxll v. Andrew, 
119171 8 W. W. XL 400 ; 84 D. I*. XL 
19; 10 Sask. L. XL 162.— CAN. 

PART It SECT. 18. SUB-SECT. 7. 

k i. .} — In the abeenoe of an 

agreement with all parties interested, 
a landlord cannot be the purchaser at 
a sale under a distress for rent— H ast 
e. Yarwood, 11982] * W. W. XL 74 ; 

*t b. a r. an.— 
30 


k II. .] — The landlord levying 

distress oannot, at the auction sale of 
the chattels distrained upon for rent, 
buy in so as to acquire a good title, 
ft, consequently, the chattels remain 
the property of the tenant ft liable to 
•eisure by the execution creditor of 
the tenant. — E ons v . Thome ft 
Edueon, [198SJ N. Z. L. R. 1101.— 
N.Z. 

PART II. SECT. 18, SUB-SECT. 10. 
sL On goods sold under conditional 
sale by vXfrto husband — BattifTs sale 
a mere pretenoe.h ^ BABtpw v. Breeze 
(B. a). 11917] 1 W. W. R. 870.— OAR- 

PART IL SECT. 18, SUB-SECT. 11. 
sn» Tosses unpaid — Bale ootid as 
between landlord A toumLI— M aths- 
aoN_t>. Calkin (1981), SEP. XL9.— 

PART XL SECT. 14. 

Costs of Distress Aot, 

0„ 1927 — Agreement betw ee n 
g yp my + bodtiff — No off*** 
£.] — XL e. Anderson (ftSlL 
. a 190.— OAR. 
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982. Add. Annotation: — As to (1) Consd. Queen 
Anne’s Bounty v. Thome, [1934] 1 K. B. 
297. 

984. Add . Annotation : — Consd. Day v. Davies* 
[1938] 2 K. B. 74. 

934a. Agreement between bailiff & 

tenant.] — D. t a bailiff, having distrained on 
the goods & chattels of pltf. for arrears of 
rent due in respect of certain premises, pltf. 
on the same day that he had received notice 
of the distraint, entered into a written agree- 
ment with D. that D., in consideration of his 
not leaving a man in possession, should 
have “ walking possession,” & that pltf. 
would pay all costs. D. did not go into real 
possession but visited the premises for a few 
minutes on each of five days & charged the 
pltf. 6a. on each of the days. On the last 
day on which D. came, jpltf. paid him a total 
sum which included £1 0*. for possession fees. 
On an application being made to the registrar 
of the county ct. by pltf. for the return of 
the sum so paid to D. for possession fees, 
judgment was given in his favour. The 
county ct. judge on an appeal by D. having 
dismissed his appeal, D. now appealed to the 
Ot. of Appeal. The particular question 
before the ct. was whether D. was entitled 
to charge what he did in view of the fact that 
he only had “ walking possession ” under the 
special agreement : — Held : D. was only 
entitled to charge the amount specified in 
& authorised by the Distress for Bent Buies, 
1920, Appendix II., Scale II. (2), & that the 
fees so authorised could only be charged by a 
man actually in possession. No charges 
could be made otherwise than those provided 
by the Sched. D. never was actually in 
possession & therefore had no power to 
charge, the prohibition under the Buies 
being absolute. The special agreement to 
pay a charge for walking possession could 
not be relied on to take the case out of the 
statutory rules, since, the prohibition under 
the statutory rules being absolute, it could 
not be waived by the parties or be the subject 
of a valid contract. Such an agreement 
could not be enforced & the appeal must be 
dismissed. — Day v. Davies, [1938] 2 K. B. 
74 ; [1938] 1 All E. R. 686 ; 107 L. J. K. B. 
696 ; 168 L. T. 306 ; 64 T. L. R. 488 ; 82 
Sol. Jo. 266, C. A. 


944* Add. Annotation: — Consd. Rawlence & 

Squarey v. Spioer, Withers 4c Co. v. Spicer, 
[1936] 1 K. B. 412. 

951. Add. Annotation: — Apld. Rawlence & 

Squarey v, Spicer. Withers & Co, v. Spioer, 
[1936] 1 K. B. 412. 

952. Add. Annotation: — Retd. Rawlence & 

Squarey v. Spioer, Withers & Co. v. Spicer, 
[1936] 1 K. B. 412. 

958. Add . Annotation : — Retd. Rawlence & 

Squarey v. Spicer, Withers & Co. v. Spicer, 
[1936] 1 K. B. 412. 

955. Add. Annotation : — Refd. Rawlence 4& 

Squarey v . Spicer, Withers & Co. v. Spicer, 
[1935] 1 K. B. 412. 

956. Add. Annotations: — As do (1) Consd. Swaffer 
v . Mulcahy, Hooker & Mulcahy, Smith v . 
Mulcahy, [1934] 1 K. B. 608. As to (2) 
Apld. Rawlence & Squarey v. Spicer, Withers 
& Co. v. Spicer, [1936] 1 K. B. 412. 
Consd. Hickman v . Potts, [1989] 3 All E. R. 
794. Generally , Refd. Queen Anne’s Bounty 
i*. Thome, [1934] 2 K. B. 176. 

964. Add. Annotation : — Refd. Rawlence ft Squarey 
v. Spioer, Withers & Co. v. Spicer, [1936] 1 
K. B. 412. 

1065. Add . Annotation : — Refd. Lavell ft Co. v. 
O’Leary, [1933] 2 K. B. 200. 

1069. Add. Annotation : — Apld. Lavell ft Co. v. 
O’Leary, [1933] 2 K. B. 200. 

1069a. Distrainor allowing use ot goods 

distrained.] — Permission to use vehicles which 
have been seized under a distress does not 
justify a pound-breach. — B evir v. British 
Wagon Co., Ltd. (1936), 80 L. Jo. 162. 

1069b. Who may be liable — Pound breaoh by 
tenant — Subsequent removal of goods by con- 
tractor.]— Goods of a tenant which are dis- 
trained on for rent 4c are impounded on the 
tenant’s premises are impounded not merely 
against the tenant but against any stranger, 
because they are in the custody of the law. 
If, however, the tenant breaks the pound 
by the removal of the goods on to a landing 
outside the pound 4c afterwards, on the 
instructions of the tenant, they are taken 
away by removal contractors acting in the 
ordinary course of their business, such con- 
tractors are not guilty of pound-breach. — 
Lavell 4c Co., Ltd. v. O’Leary, [1933] 2 


PART 11. SECT. 17, SUB-SECT. 1.— C. 

tl. Removal must be during 

tenancy.} — Held: the rights of the 
landlord, under Distress for Rent Act, 
1737 (c. 19), s. 1, to follow goods 
removed by the tenant, applies only 
to goods removed during the tenancy. 
— Me McKay St Adams, Em p. Vest 
(1929), 47 N. S. W. W. N. 88.— AUS. 

»L .] — To entitle a landlord 

to follow ft distrain ft seU goods whioh 
his tenant has removed from the 
demised premises it is ne c e s s ar y that 
the rent should be actually due at the 
time of the tenant* removal of the 
goods. If no rent is due at the date of 
removal, ft the landlord follows ft 
distrains ft sells the goods for rent 
subsequently falling due, the distress 
ft sale are illegal ft the land lord is 
balds in damages. — Zxmoxrvmsa v. 

Im R. 326; 8 

si. — Necessity for.}— A landlord 


re ' that his tenant 
■ with his rent was 


without any application to the ot. for 
an attachment or interdict : — Held : 
the landlord's hypothec was inoperative 
until an order of attachment was 
obtained from the ot.. St the landlord 
was not entitled to prevent forcibly 
the removal of the insSeta et Wafa .— 
Reddy v. Johnson (1923), 44 N. L. R. 
190.— 4. AF. 

PART IL SECT. 17, SUB-SECT. 1.— P. 

lOdblv. ,J— A lease to O. 

provided that in case the lessee 
attempted to abandon the premises or 
to remove his goods -ft chattels so that 
there would not be a sufficient > distress 
for three months' rent, the rent for the 
ottrxent ft evening three months 
should immediately become due. The 
premises were in fact occupied by a oo« 
of whioh C. wss a shareholder ft 
official, though no assignment of the 
lease was made. The oo. proceeded to 
abandon the premises ft to remove its 
goods, ft the feasor distrained Held : 
this clause did not Jnsfetiy a seisure of 
the oo. 's goods, upon whioh there was 
no right to dfetraln for rant not In 


arrear.— C rystal, Ltd. v. Willard 
K rroHRN.LTD.. (19241 2 D. L. R. 1051 ; 
2 W. W. fe, Zli. — CAN* 


PART IL SECT. 18, SUB-SECT. 2. 

1064 L What constitutes — Goods not 
in actual possession of distrainor .] — 
Where goods distrained for rent have 
been impounded on the premises, it is 
not sssontlnl that the landlord or 
any one on his behalf should remain 
on the premises in possession of the 
goods ; ft where such goods are after* 
wards removed by a person claiming 
them as the true owner thereof under a 
bill of safe, the landlord, in the absenoe 
of proof of Abandonment of such 
distress, may maintain an action for 
pound breach for treble the value of 
the goods so removed. — Cleave v. 
Commercial Loan ft Finance Oo., 
Ltd., (1930) N. Z. L. R. 925.— N.Z. 
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Oases 1089b— 1887. English and Empire Digest Supplement, 


K. B. 200 s 102 L. J. K. B. 449 ; 149 L. T. 
227; 49 T. L. B. S88, 0. A. 

1069c. Stranger.] — Lavell & Co. v. O’Leary 

(A. & E.), No. 1069b, ante. 

1081. Add. Annotation : — Retd. Lavell & Co. v. 

O’Leary, [1983] 2 K. B. 200. 

1090. Add. Annotation : — Reid. Owen & Smith 
(trading as Nuagin Oar Service) v. Reo Motors 
(Britain), Ltd. (1934), 161 L. T. 274. 

1181. In Citation , for “ (1847), 1 Car. & Kir. 

626 ” read “ (1848), 2 Oar. & Kir. 626.’' 

1258. Add. Annotation : — Consd. Queen Anne’s 
Bounty v. Thome, [1934] 1 K. B. 297. 

1266a. Evidence—' Terms of tenancy.] — If a 

tenant suing his landlord for a wrongful 


distress does not put in the agreement of 
tenancy, the jury, ae against him, may infer 
its terms from his own admission or his own 
evidence in the case. — C ownb v. Oordery 
(J862), 10 W. B. 347. 

1271. Add. Annotation : — Held. Elliott v. Boynton, 
[1924] 1 Oh. 236. 

1288a. Substantial damages — Although no actual 
damage.] — Interoven Stove Co., Ltd. v. 
Hibbard & Painter & Shepherd, No. 71a» 
ante. 

1828. Add. Annotation : — Refd. Holmes v. Watt, 
[1936] 2 K. B. 300. 

1887. Add. Annotation : — Refd. Interoven Stove 
Oo. v. Hibbard & Painter & Shepherd, [1936] 
1 All E. B. 283. 


Cowie (1880). 10 N. B. R. (3 P. ft B. } 
699.— CAN. 

•a. Statement of claim — Necceeity for.] 
— In a replevin action in the county ct., 
there must be a statement of claim 
whether damages are claimed or not. — 
Brown v. Morgan Nicholson. Ltd., 
[19361 1 W. W. R. 267 ; 1 D. L. R. 
622.— CAN. 

PART II. SECT. 19. SUB-SECT. 4.— 

F. (f). 

sd. Plaintiff ordered to return goods.] 
— Pltf. obtained possession of goods by 
virtue of an order for replevin & subse- 
quently discontinued his action : — 
Held : the dt. had power to order the 
return of the goods. — P assarini v. 
Martin, [1925] 2 D. L. R. 914; 58 
N. a R. 121.— CAN. 

PART II. SECT. 19. SUB-SECT. 5.— 
A. (a). 

1259 I. Against landlord— Pleading.] 
— Soott v. McCabe (1871). 31 U. C. R. 
220.— CAN. 

so. 

necessary — Value < 

accepted^ — Martin v. Passarini. [19281 
1 D. L. R. 636 ; 59 N. S. R. 400.— CAN. 

sp. Against bailiff auctioneer — 
Right of defendants to protection of 
Magistrates Courts Act , 1908.; — Where 
a bailiff acting in good faith seises goods 
belonging to A., under a distress 
warrant directed against B„ ft where 
an auctioneer at the request of the 
baili ff ft in good faith sells such goods, 
both the bailiff ft the auctioneer are 
entitled to the protection afforded by 
above Act. — Kewkne v. Buohland ft 
Sons, [19281 N. Z. L. R. 818.—N.Z. 

PART II. SECT. 19, SUB-SECT. 6.— 
A. (b). 

1275 i. Illegal entry — Entry at night 
— Prevention of removal of goods • — 
Actual damage .] — Baldry v. Dixon, 
[1931] 2D.L.R. 437 HW.W. R. 21 ; 
89 Man. L. R. 273.— CAN. 

di. .) — Where a landlord 

follows Sc distrains ft sells goods for 
rent subsequently falling due, ft the 
distress ft sole are illegal : — Held : the 
quantum of damages Ib the full value 
of the goods lost to the tenant after 
allowing for depredation, but exem- 
plary damages oannot b# awarded 
where the landlord considered that he 
was acting within his rights ft did not 
act in a wanton or insolent maimer in 
making the leisure. — Zubouv inski v. 

W.fSJLAf- 

PART II. SECT. 19, SUB-SECT. 6.— 
C. (a). 

a L .]— While it seems that 

an action for distraining tor more rent 
than is due oannot be maintained 
without a tender of the sum that Is 
actually due, this principle does not 


PART II. SECT. 18, SUB-SECT. 3. 

1071 1. Reception — Upon fresh pur - 
suit — Loss of right.] — In the case of 
pound breach or rescue of goods dis- 
trained, the right of recaption on 
fresh pursuit, which is explained to 
mean without delay, is not defeated by 
mere lapse of time, but by some want 
of diligenoe on the part of the party 
seeking to exercise the right. — Mat v. 
Morris (1929), 30 S. R. N. 8. W. 855 ; 
47 N. S. W. W. N. 152.— AUS. 

PART II. SECT. 19, SUB-SECT. 3. 

m I.* .] — A distress is exces- 

sive when the value of the goods 
seised was unreasonably greater than 
the amount of rent due, ft. in such a 
oase, nominal damages will be pre- 
sumed.— Rowan v. Costello, [1928] 
3 D. L. R. 744 ; [1928] 2 W. W. ± 343. 
—CAN. 

PART II. SECT. 19, SUB-SECT. 4.— 
C. (a). 

1127 I. Taking of goods privileged 
from distress — Failure to claim exemp- 
tion.] — A tenant whose goods had been 
distrained ft advertised for sale was 
written to by the bailiffs, the letter 
drawing his attention to his failure 
to select his exemptions, ft notifying 
him that if they were not claimed before 
the time of sale the sale would be pro- 
ceeded with. No reply was made or 
other notioe thereof taken by the 
tenant ; instead, he brought a replevin 
action, alleging that the goods were 
unlawfully distrained. The sale had 
not taken place : — Held : the distress 
was lawful ft the action for replevin 
premature ft unnecessary. — Long v. 
Simmons, [19351 1 W. W. R. .577 J ; ; 2 
D. L. R. 410 ; 43 Man. L. R. 86.— CAN. 

t i. .J — Dicks v. Barbour 

(P. E. I.), [19271 4 D. L. R. 478,— CAN. 

PART II. SECT. 19, SUB-SECT* 4.— 

1147 i. General rule.} — Pltfs., the 
sons ft daughters of a farmer whose 
live stock had been distrained for the 
amount overdue on a mtge. which 
contained an attornment clause, 
brought a replevin action in rospeot 
of certain of the animals. Pltfs. lived 
on the farm with their father ft mother, 
the mtgors. Roy, O.O.J., found that 
pltfs. aid not own the animals, & 
dismissed the aotlon. On appeal: — 
Held : the appeal should be dismissed. 
— Hartman v. Gallagher, [1938] 2 
W. W. R. 529.— CAN. 

PART II. SECT^19 6) 8UB-SECT. 4.— 

g I. .) — Held : a replevin bond 

with one surety was sufficient. — 
Taylor v. Burpee (1861), 10 N. B. R. 
(5 All.) 191.— CAN. 

PART II. SECT. 19. SUB-SECT. 4.— 

E. (o) i. 

s i. .1— P, brought a re- 

B levin aotlon, ft the goods were de- 
vered to him. The lodgment in his 
favour wm reversed, but return of the 


goods or damages for their detention 
was neither demanded nor adjudged: 
— Held : as the obligees could in the 
replevin action have claimed & ob- 
tained an order for return of the goods 
or for damages, they could not olalm 
it in an action on the replevin bond. — 
Petrie r. Rtdkoi/t. [1926] 1 D. L. R. 
1078 ; [19251 s. C. R/347. — CAN. 

s II. .] — Travis v. Smith, 

[19301 3 D. L. R. 231 ; 1 M. P. R. 57. 
—CAN. 

a i. Goods liable to seimtre .] — 

Martin e. Passarini, [1928] l D. L. R. 
636 : 59 N. 8. R. 460.— CAN. 

PART II, SECT. 19, SUB-SECT. 4 — 
F. (a). 

1. Breach of covenant 


forfeding rent claimed — Admissible. 1 
In an action of replevin by a sub-lessee 
against the lessor, pltf, is entitled to 

R rove, on cross -examination of the 
ssaor, that there had been a breach 
of a covenant In the lease which for- 
feited the rent claimed, the sub-lessee 
being entitled to the benefit of such 
covenant, though there has been no 
assignment of the lease in writing. — 
Rignukttb v. Hebert (1905), 37 
N. B. R. 88.— CAN. 

at. Stay of proceedings — When 
ordered. ] — Dew hurst v. MoOoppin 
(1870). 17 Gr. 572.— CAN. 

PART II. SECT. 19, SUB-SECT. 4.— 

F. (d). 

1 i. Warehouseman — Joinder of 

parties.] — In a replevin aotlon against 
a warehouseman : — Held : a co. in 
whose name the warehouse receipts 
were taken was entitled to be added as 
a party deft. — N orthern Fish Co. v. 
Winnipeg Cold Storage, Ltd., [1932] 
2 W. W. R. 231 ; ID.L.R. 427 ; 40 
Man. L. R. 340.— CAN. 

li. Constables’ Protection Act, 

R . S. N . 8 ., 1923.] — In an action of 
replevin for wrongful distress. Con- 
stables* Protection Act, R. 8. N. 8., 
1923, does not apply. — Hill v. 
Warner, 119331 3 D. L. R. 771 ; 
7 M, PVR. 37 : 60 C. C. O. 360.— CAN. 

sv. By what persons — M Owner ** of 
goods. 1— Pltf. offered for sale at public 
auction certain cattle, for which deft, 
bid ft was declared the purchaser. The 
terms of the sale were that for any 
cattle sold the purchaser was either to 
pay QMh or deliver an endorsod pro- 
missory note to be approved of by pltf. 
Deft, having a money claim against 
pltf. ft desiring to make a settlement 
with him, openly took the stock to his 
farm without paying cash or giving an 
approved note : — Held : pltf. was not, 
when he oommenoed this action for 
replevin, the '* owner ” of the cattle 
ft there was not a wrongful taking 
within Replevin Act, R. 87 0..1927, 

PART U. SECT. 19, SUB-SECT. 4,— 

F. (•). 

a I. Effect of.] — Alexander v. 

32 


Whether proof of value of goods 
t admitted by defendant 


—CAN. 
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Part III. — Distress for Rates 


1376* After this case add : — 

.] — See, novo , Hating & Valuation Act, 

1025 (c. 90), s. 62. 

1884. Add. Annotation: — Consd. Swaffer v. Mul- 
cahy, Hooker & Mulcahy, Smith t>. Mulcahy, 
[1984] 1 K. B. 608. 

1390. Add. Annotation : — Retd. Hickman v. Potts, 
[1939] 3 All E. R. 794. 

1396. Add. Annotation : — Refd. L. C. C. v. Hackney 
B. 0. # [1928] 2 K. B. 588. 

1409. Add. Citation : — 2 B. R. A. 949. 

1412. Add. Citation : — 1 B. R. A. 450. 

Add. Annotation: — Consd. L. 0. C. v. Hackney 
B. C., [1928] 2 K. B. 688. 

1413. Add. Annotation : — Folld. L. O. C. v. Hackney 
B. O., [1928] 2 K. B. 588. 

1413a. .] — Where a rate, duly made 

& confirmed, has been levied in respect of 
a vacant building, occupied by a caretaker 
only, not being held in readiness for use, & 
not being fitted for any use, & a distress 
warrant has been issued by justices in enforce- 
ment of payment of such rate, an action 
of replevin will not lie ; the jurisdiction of the 
justices depends simply on occupation within 
the parish, Sc not on beneficial occupation. — 
London County Council v . Hackney 
Borough Council, [1928] 2 K. B. 58 8 ; 97 
L. J. K. B. 694 ; 139 L. T. 407 ; 92 J. P. 
138 ; 44 T. L. R. 592 ; 26 L. G. R. 366 ; 
(1926-31), 1 B. R. A. 249. 

Annotation -Refd. Townley Mill Co. (1919), Ltd. v. Old- 
ham Assessment Committee, [1936] 1 K. B. 585. 

1414. Add. Citation .—2 B. R. A. 919. 

Add. Annotation s : — Refd. Kingston Mill* 
Stockport v. Owen (1028), 92 J. P. Jo. 782; 
L. C. C. v. Hackney B. C., [1928] 2 K. B. 588. 

1419a. .] — The poor rate payable in 

respect of a dwelling-house of which pltf. 
was weekly tenant was £5 10s. a year. A 
demand note for a half-year’s rate, namely 
£2 15s., was served on pltf., but he failed 
to pay the money Sc a summons was issued 
against him. Pltf. did not appear before the 


justices, who refused to hear his landlord's 
daughter on his behalf. Evidence having 
been given on the part of the overseers, the 
justices issued a distress warrant against 
pltf.’s goods, although, before they signed the 
warrant, the landlord's daughter hadaddressed 
them again Sc intimated that pltf. was a 
weekly tenant, a fact of which one of the 
justices was aware: — Held: although, if the 
full facts had been proved, it would have 
been apparent to the justices that they had 
no jurisdiction to issue the warrant, they 
ought to consider only facts known to them 
in their judicial capacity from materials 
properly before them, Sc they had acted 
correctly in point of law on the evidence 
which had been so proved. — Palmer v . 
Crone, [1927] 1 K. B. 804 ; 96 L. J. K. B. 
604 ; 137 L. T. 88 ; 91 J. P. 67 ; 43 T. L. R. 
265 ; 25 L. G. R. 101. 

1420. Add. Annotation : — Refd. Gateshead Assess- 
ment Committee v. Redheugh Colliery, [1925] 
A. C. 309. 

1422. Add. Annotations : — Refd. Palmer v . Crone, 
[1927] 1 K. B. 804; Lowery v. Kingston- 
upon-Hull Corpn., [1930] 1 K. B. 308. 

1423. - Add. Annotation : — Refd. Palmer v. Crone, 
[1927] 1 K. B. 804. 

1424. Add. Annotation : — Refd. Pigg v. Weardale 
Union Tow Law Overseers (1923), 22 L. G. R. 
17. 

1431. Add. Annotations: — As to (1) Refd. Hick- 
man v. Potts, [1939] 3 All E. R. 794. As to 
(2) Refd. Ii. v. North, Ex p. Oakey (1920), 
43 T. L. R. 00. 

1438. Add. Annotation : — As to (1) Refd. L. C. C. 
v. Hackney B. 0., [1928] 2 K. B. 688. 

1446. Add. Annotation : — As to (2) Refd. R. v. 
London County Council, Ex p. Entertain- 
ments Protection Assocn., Ltd., [1931] 2 
K. B. 216. 

1459. Add. Annotation : — Refd. Re Airedale Gar- 
age Co., Anglo-South American Bank, Ltd. 
v. Airedale Garage Co. (1932), 101 L. J. Ch. 
289. 


PART III. SECT. 1, SUB-SECT. 1. 

pi. .] — Where a 

tenant under a lease has covenanted 
to pay all municipal taxes, the landlord, 
against whom the taxes are assessed, 

is a person liable therefor with the 

tenant tinder Mercantile Law Amend- 

ment Act. 1856, s. 6 . Sc payment by the 
landlord to the creditor, the city, is a 
prerequisite to the landlord becoming 

entitled to the securities or to use the 

remedies of the oity. But the city's 
right of distress is not a security under 

the Act, nor is it a remedy which, upon 

payment, the landlord oan use . — Re 

Hingston-Smith, Ex p. MaoPherson 

Estate, [1924] 8 D. L. R. 844; 2 
W. W. k. 1081 ; 84 Man. L. R. 812 ; 
6 aB. R. 41.~-dAN. 

PART 111. SECT. 1, SUB-SECTf 8. 

ic. Goods held as purchaser under 
conditional sals agreement .) — Under the 
Medicine Hat Charter goods In the 

possession of the person taxed may be 

selaed Sc sold for suoh taxes as are 

made a Uen on land, even though his 

interest therein is only that of a vendee 

under a conditional sale agreement: 
where, however, the taxes with respect 
to whioh the distress Is made ace not a 


lien on land, it la only the interest of 
the taxpayer in goods held by him 
under a conditional sale agreement 
that may be sold. — Canadian Hoff- 
man Machinery Oo., Ltd. v. Medicine 
Hat City, [1981J 2 W. W. R. 121 ; 3 
D. L. R. 196.-— CAN. 


sk. Animals subject of chattel mart- 
oage — In possession of tenant.] — Deft, 
municipality seized Sc sold certain 
goods Sc chattels, including animals, for 
arrears of taxes on several quarter 
sections of land, the owner of whioh 
had given to pltf. a chattel mtge. 
covering the seised property. At the 
time of the seizure the animals were 
on one of such quarter sections & in 
the possession of a tenant thereof 
Held: the mtge. passed the property 
Included therein to the plfcf.; the 

includes a tenant ; & since the animals 
seised were the property of a person 
other th an the defaulter or occupant 
or any relative of either they came 
within the third proviso to sect. 852 (c) 
of said Act Sc could not, therefore, be 
the subject of a distress & sale for taxes 
due bytbe de faulter.— Royal Bank 
of Canada o. Dufferoc Rural Muni- 


cipality, [1936] 3 W, W. R. 684. — 
CAN. 


PART HI. SECT. 1, SUB-SECT. 4.— A. 

1427 I. By whom made — Collector .] — 
The right to serve notice Sc the 
right to reoeive payment of municipal 
taxes rest in the oollector of taxes & 
not In tho city, Sc the service of the 
notice is not a remedy of the city which, 
upon payment, the landlord is entitled 
to use against his tenant. — lie Hing- 
ston -Smith. Ex p. MaoPherson 
Estate, (1924) 9 D. L. R. 844 ; 2 
W. W. R. 1081 s 34 Man. L. II. 312; 
6 C. B. R. 41.— CAN. 

148711. Under Village Act , 

JR. 8. 8 ., 1920 (c. 88).) — The duties of 
the secretary -treasurer of a village under 
this Act do not include that of levying 
distress. Where no person is appointed 
by the Act for suoh purpose, the village 
must appoint some person when 
neoessary. Sc where distress has been 
levied by a person not authorised, the 
village may subsequently ratify Sc 
adopt his acts. — Manitoba Oil pro- 
ducts, Ltd, v. Langenbubg Village, 
23] 4 D. L. R. 260; 3 W. W. R. 
1.— CAN. 




Cum 1468—1607. English and Empire Digest Supplement. 


1462. Add. Annotation: — Retd. Palmer r. Crone, 
[1927J 1 K. B. 804. 

1471. Add. Annotation : — As to (1) Consd. R. v. 
Norfolk JJ., Ex p. Porter (1926), 48 T. L. R. 
68 . 

1472. Add. Annotation : — FoDd. R. v. Norfolk JJ., 
Ex p. Porter (1926), 48 T. L. R. 63. 

1484. Add. Annotation : — Reid. L. 0. 0. v. Hackney 
B. 0., [1928] 2 K. B. 688. 

1487, Add. Annotation : — Held. Be Southern Ry. 
Co. (1936), 163 L. T. 106. 

1489« Add. Annotation : — Reid. L. C. 0. v. Hackney 

B. 0., [1928] 2 K. B. 688. 

1491. Add. Annotation : — Consd. L. C. C. v. 

Hackney B. C., [1928] 2 K. B. 688. 

1506. Add. Annotation : — As to ( 1) Reid. Palmer 
v. Crone, [1927] 1 K. B. 804. 

1682. Add. Citation : — sub nom. Blbtchingdon 
Surveyor v. Dand, 8 New Sees. Cae. 640. 
1642. Add. Citation:— 1 B. R. A. 670. 

Add. Annotation:— Reid. Re Southern Ry. 
Co. (1936), 163 L. T. 106. 

1648. Add. Annotation : — Reid. L. C. C. v. Hackney 
* B. C., [1928] 2 K. B. 688. 

1666. Add the following para. : — 

, (3) The contract was a contract of in- 

demnity, & not merely to pay a sum of money, 

6 the tenant was entitled to damages for the 
imprisonment. — A tkins v. Hutton (1909), 
103 L. T. 614 ; 74 J. P. 329 ; 8 L. G. R. 613, 

C. A. 

1676. Before this case add “ See, now, Land Drain- 
age Act, 1930 (c. 44), B. 31.” 

1682. Add. Citation :—sub nom. Nearb v. Walker, 

7 J. P. 143. 


1684a. What may be distrained— Goods outside ara 
of Drainage Board — Land ol person liable 
partly within area.] — Pltf. owned land part 
of which was outside the area administered 
by defts. The amount claimed from him in 
respect of drainage rates on his land, which 
was situate within the area of defts.. Haying 
remained unpaid, defts. claimed to be entitlec 
to leyy distress upon the goods outside their 
area: — Held: the distress warrant, being 
properly issued against a person liable to the 
rate, might be executed upon the goods of 
pltf., eyen though not within the Emits of 
the area administered by defts. — Mouse v. 
The Ouse Drainage Board, [1981] 1 K. B. 
109 $ 100 L. J. K. B. 288 ; 144 L. T. 182 ; 4£ 
J. P. 127 i 28 L. G. R. 196. 

1588. Add. Annotations: — Apld. R. v. Clemente 
Judge, Ex p. Ferridge (1932), 76 Sol. Jo. 414. 
Consd. R. v. Kent County Court Judge, Ex p 
Ferridge (1932), 101 L. J. K. B. 603. Apld. 
Rawlence & Squarey v. Spicer, Withers A 
Co. v. Spicer, [1935] 1 K. B. 412. 

1688a. Costs of distress — Power to levy.] — The 
power given to Comrs. of Sewers by Sewer* 
Act, 1833 (c. 22), b. 66, to leyy the costs of a 
distress is limited in the cases of distress for 
sums under £20 by Distress (Costs) Acts. 
1817 (c. 93) & 1827 (e. 17).— R. v. Norfolk 
JJ., Ex p. Porter (1926), 96 L. J. K. B. 
168 ; 136 L. T. 327 ; 91 J. P. 14 ; 43 T. L. R. 
63 5 70 Sol. Jo. 1198 ; 26 L. G. R. 44, D. O,; 
sub nom. R. v. Smith, Ex p. Porter, [1927' 
1 K. B 478. 

1604. Add. Citation : — sub nom. R. v. Lindsey, 
Parts of, Lincolnshire, JJ., Ex p. Bower 
107 L. T. 170. 


Part IV. — Distress for Assessed Taxes. 


1607. Add. Annotations : — Retd. 
Income Tax Comrs., Ex p. 


R. v. Swansea Spelter Co., [1925] 2 K. B. 250. Mentd. Ingle 

English Crown v. Farrand, [1927] A. C. 417. 


PART HI. SECT. 1. SUB-SECT. 6.— 
A. <b). 


tk. Measure of 

netsure of roods, worth over to. 000 to 
satisfy a debt of 1178 is an excessive 
leisure, & a village corpn. having made 
or ratified such an unauthorised leisure, 
was found liable in damages ; & 
the measure of damages was the 
difference between thefun value of the 
goods seised 8c the value of the goods 
neoessary to be sold to realise the 
amount of the taxes & the Incidental 
costs. — Manitoba Oil Pboduotb, Ltd. 
vi Lanobnbubg Village, . [19831 4 
D. L. R. 960 : 3 W. W. R. 308.— CAN. 

PART III. 8E0T. 8. 
sm. Botes of | ndMe utility company 
— Construction of statute — Right as in 
case of distress for real.] — where a 
statutory power of di s tre ss is given 
which is •' to be made 3c levied in the 
same manner, so far as may be, as 
a distress by law upon a tenant for 
rent," the power is subject to the law 
as It then existed or has been sub- 
sequently enacted with respect to a 
distress by a landlord for rent. — Botd 
v . Winnipeg Electric Oo., [19331 3 
W. W. R. 836.— CAW. 

PART IV. SECT. 1. 

-.1— Where several 


C I. 


quarter sections are separately assessed, 
a leisure tor taxee of goods belonging 
to a person other than the person taxed 
of the land in — 


thereof can be made only for the taxee 
owing with respect to the particular 
quarter section on which the goods are 
found. — Spbingbank Municipality v. 
Walker, [1925] 1D.L.R. 925 ; [1925] 
l W. W. R. 697 ; 21 Alto. L. R. 844.— 
CAN. 

g U. .] — Under Municipal 

District Aot, R. 8. A., 1022 (o. 110), 
the right to seise chattels lying on the 
land taxed, but not belonging to the 
person taxed, is limited to the oase in 
whioh the person assessed is in actual 
occupation of the land. — Scott v, 
Municipal District of Woodford 
(Alto.), [19251 4 D. L.R. 783iiir* 
SW.W.R. 727 ; affo., [1985] 

R. 678.— GAN. 

q L On second distress — First 

distress obstructed .}—* When the levying 
of a distress is o b st ructed py the party 
whose goods are being distrained k 
the dltfratner is thereby prevented 
from realising the fruits of the distress, 
be is entitled to levy again; A on the 
he Is not oqnfined to 


of Foam Lack 

d. l. r, _ 

&LR. 369.— CAW, 
Goods 


k Rural Municipality 

M I W.^wfll &*8 V*l 


Ji 

was in actual & exclusive post 
of the pr emise s fc business at f 
the otty oorpu. 


Mem of 


i tax; tbessiaurewas 
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invalid. — B rantford City v. Im- 
perial Bank, [1930] 4 D. L. R. 668 ; 
66 O. L. R. 325 ; 12 C. B. R. 39 ; off a.. 
[1930] 2 D. L. R. 639 ; 64 Q. L. R. 
671 ; 11 O. B. R. 319.— CAN. 

•m. Right of sheriff to seU land— 
Insufficient distress.}— Dob d. Bbbl 
V. Reaumorb (1834), 3 0. 8. 243. — CAN. 

>n. .1 — Foley v. Moodie 

(1868), 16 U. O. R. 254.— CAN. 

(1860), 19 U. O. 

st. Sate of mortgaged land— Purchase 
by mortgagee — RXghTof mortgagee— T 
ewplusTh-Re Grant (muTrMan. 
L. R. 468.— CAN. 

w. To whole security. 

— Farrow v. Mas— t-Harris Oo.. 
Ltd., [10271 8 D. L. R. 997j (1027 
2 W. W. R. 629 ; 91 Saak. L. R. 610.— 
CAN. 

sw, Validity — Failure to pie 

n oHce to M persons interested . 1 *] — 
Standard Trusts Oo. _v. 


Municipality, [10271 1 D.L.8. 1069 ; 
[1027] 8. a R. 60.— CAN. 

"sr pel :* 

- #w mu nm 90 wttnt 

-Hows v. Hifp, [1227) 2 

D. L. R. 1048 j [12271 9 W. W. &. 
622 ; 21 Bask. £jL 627.— CAN. 

is. Dm Adjustment AH. 1283— 
Whether permit neo es sar y Di stre ss 
rteuMurJ OoisoTOsJunti It" 





VoL XVHL — Diitnas. Oases 1009—1810. 


1609. Add. Annotations:-— As to (1) Retd. Glamor- 
gan County Council v Glassbrook, [10241 1 
B. 870* Generally, Refd. China Naviga- 
tion Co. v. A.-G. (1082), 48 T* L. R. 875. 


1635. Add* Annotation : — Distd. Day v. Davies. 
[1938] 2 K. B. 74. 

1636. Add. Annotation : — Retd. Pickford v. Quirke, 
Picklord v. I. R. Oomrs. (1027), 138 L. T 500. 


Part V. — Distress for Tolls. 

I860. Add. Annotation .—Reid. Hickman v. Potts, [1939J 3 All E. R. 794. 


Part VI. — Distress under 

1664. Add. Annotation: — Consd. Hickman 
Potts, [1939] 8 All E. R. 794. 


Summary Jurisdiction Acts. 

v. 11668. Add. Annotation : — Retd. R. v, Judge, Ex v. 
I Isle of Ely Justices (1931), 100 L. J. E. B. 360. 


Part VII, — Distress Damage Feasant. 


1732a. ——.]-— Harrington v. Bush 

(1709), 11 Mod. Rep. 210 ; Fortes. Rep. 255 : 
Holt, K. B. 23 ; 88 B. R. 1000. P 

1732b. - — — — — Osway v. Bristow 

(1711), 10 Mod. Rep. 37 ; 88 E. R. 815. 

HIM* Add. Annotation : — Retd. Liddle v. North 
Riding of Yorkshire County Council, [1934] 
2 K. B. 101. 


1780. Add. Annotation : — Refd. Back v. Daniels 
(1024), 69 Sol. Jo. 160. 

1706. Add. Annotation : — Refd. Hickman v. Potts, 
[1939] 3 All E. R. 704. 

1807. Add. Annotation : — Refd. London Oorpn. v. 
. Lyons, Son & Co. (Fruit Brokers), Ltd., 
[1936] Ch. 78. 

1816. Add. Annotation : — Folld. Bevir v. British 
Wagon Co. (1935), 80 L. Jo. 102. 


bailiff, does not overrule 
? 5 l, of Mimldpal^ District Act, 
*P**dfloally declares 
that where taxes remain unpaid the 
8©oretary-treasurer of the district may 
levy the same with costs by distress. 
A permit from the board established 
under Debt Adjustment Act, 1933, 
is not neoewary in the case of the levy 
of a distress by a secretary -treasurer 
under the provisions of Municipal Dis- 
trict Apt. — Miller t\ St. Lina Muni- 
ou»al District, £19341 X W. W. R. l.— 
OAK* 

PART IV. SECT. 3. 
sc. Suspension of poinding — Grounds 
/or.h—Oomplainer, who resided in 
Scotland, was assessed to Inoome Tax, 
E., for the year 1928-29, by 
a body of General Oomrs. in England 
to respect of director’s fees received 
from an English go. He duly appealed 
against this assessment & it was 
a T®P^d by the resp. that a notice was 
sent to oomplalner summoning him to 
a meeting or the Oomrs. for the hearing 
Pf .bis appeal. Oomplalner denied 
that snob a notice was sent to, or re- 
ceived by him. He did not attend the 
appeal meeting & the assessment was 
^saarmed by the Oomrs. 8ubse- 
jmmitly, the Oomrs. latoed a certificate 
Uiat oomplalner had been duly assessed 
* with the tax. which was 

impald, Sc. upon application by the 
2 of taws tor the Galashiels 
dtoWct of Selkirk, the sheriff-sub- 
stitute for the county issued a warrant 
tor recovery. Goods belonging to 


a note of suspensi on in the Bill Chamber 

in n w »i nf MAf. 41 A# 1VAt.Ai.nn 


m <ww w wpwon m uw am unamber 
to tenns of sect. 21 of Exchequer Court, 
(Scotland) Act, 1836. Thenote having 
“S?. duly passed . It was thereafter 
enrolled as an exchequer cause. In the 
ante ppmplaine* craved the ot. to 


OMntunderwfc^ 


& that stooe, as he alleged, no notice 
of the hearing of the appeal had been 
sent to or received by him, the appeal 
had not been determined according to 
law. Sc the tax charged was not recover- 
able ; (ft) that the sohed. of poinding 
served by the sheriff officer upon com- 
platoer was defective in that it stated 
that the goods poinded would be sold 
in default of payment of the tax within 
four days instead of five days, as 
prescribed by Inoome Tax Act, 1918 
(c. 40), s. 166 (3) : — Held : the note of 
suspension fell to be refused on the 
ground that the decision of the General 
Comrs. confirming the assessment upon 
oomplalner could only be set aside by 
an order of an English ot. & the poind- 
ing was not Invalid by reason of 
the lnaocurate statement in the sched. 
of poinding. — Rutherford v. Lord 
Advocate (1931), 16 Tax Oaa. 145.— 
SOOT. 

PART VI. SECT. 3, SUB-SECT. 1. 

1 1* ~~ Masters db Servants Act, 
i®20jl-~Under Masters & Servants Act, 
R. S. 8., 1920 (o. 205), as it stood 
prior to its amendment by 1930, a 
justice of the peace had no power to 
making an order against a master to 
Impose imprisonment to default of 
distress. On.: whether stooe said 
amendment, which eliminates from the 
Act the power to enforce payment 
against a master by distraining on his 
goods, the provisions of sect. 789 of 
the Criminal Code now apply. — 
Bubbanx e. Zzmuqerman, [1980] 2 
W. W. H. 744 ,• I D. L. fl. 816 I 64 
Gan. O. a 238.— CAN. 

sa. Imposition of hard labour— 
ValidUr— Criminal Code , s. 739 (2).]— 
R. e. RileT (N. 8.) (1996), 14 Cto. 
Crim. Gas. 346.— CAN. 

PART VIL SECT. S. 

1- Failure to maintain fences— 
OatOe straying on to land .] — Bolton v. 

(1804), 3 Terr. L. B, 260. 

— CAN. 


sb. Cattle wandering on public road — 
Right of adjoining occupier to impound.] 
— where cattle are wandering on a 
publio road in the olroumstances 
specified in Pounds Act, 1916, s. 17, 
they may lawfully be Impounded under 
that section by tbe occupier of land 
adjoining the road, notwithstanding 
that the oouncil of the municipality In 
which the road is situated has con- 
sented to their being on the road, & 
has thereby waived the right to im- 
pound them given by Local Govern- 
ment Act, 1916, ss. 497, 498. — 

Moloney v. Wimion, [19291 V. L. R. 
266 ; Argus L. R. 223.— AUS. 

PART VII. SECT. 8, SUB-SECT, i.— A. 

t (p. 446) 1. Notice — Under 

Stray Animals Act.] — On an appeal 
from a summary conviction under the 
above Act tor illegal impounding: — 
Held: the oonvlotion should be quashed 
as the reoord did not show that the 
notice required by s. 34 was given to 
the pounakeeper. — Stahn v. Pkutert 
(1922), 70 D. L. R. 286 [1922] 2 

W. W. R. 836.— CAN. 

• (p. 446) iL .] — R. v. 

Jolly, H0361 1 W. W. R. 361.— CAN. 

e (p. 445) Ui. To detain nivnals 

as security for expenses.] — When 
animals wrongfully taken under oolour 
of damage feasant are impounded in a 
municipal pound & the pound -keeper 
reoeive* them in ignorance of the 
wrongfulness of the taking Sc without 
participating in the wrong, he has a 
right to detain them as security for 
h u expenses to feeding them Sc for bis 

.. . .j 


fees under the bye-law. — McCaw v. 
Ryozokoski, [1931] 1 W. W. R. 86; 
1D.L.R, 849; 39 Man. L. R. 330.— 

CAN. 

p I. .] — A poundkeeper, 

when receiving animals into a pound, 
is not put on any inquiry as to whether 
they are being legally impounded, Sc 
. * . re( j ^ their receipt 

that they were in fact 
Illegality to the impound- 



cam 1870. Enolish and Empire Digest Supplement. 

Part VIII. — Distress for other Purposes. 

1870. Add . Citations:— sub nom, E. v. Fohdham, L. R. 8 Q. B. 501 ; 42 L. J. M. 0. 153 ; 22 W. E. 85. 


Ing does not make his custody of them 
illegal. — Ryan v. Bright U938), 
V. L. R. 260 ; 44 A. L. R. (0. N.) 650.— 

AUS. 


PART VII. SECT. 8. SUB-SECT. 1.— B. 

18181. Musibe a fit dt proper pound.] 
— Under Stray Animals Act. 1020, 
animals Impounded must be placed in 
the pound pro Tided by the municipal 
council under s. 9 : & where a pound- 
keeper placed & kept horses upon a 
fenced quarter section owned by him 
ft separated by a road allowance from 
the pound provided by the municipality 
ft the fenoe being broken down, the 
horses escaped or were driven off : — 
Held : the municipality was liable 
under s. 9. as it must be taken to have 
assumed the risk of placing ft keeping 
the horses in a place other than an 
authorisedpound. — S inwiok v. Klfros, 
[19241 2 W.W.K. 765.— CAN. 

PARTVII. SECT. 8. SUB-SECT. 1. — E» 

k i. .1 — Where under Stray 

Animals Act, 1916, s. 27 (1), the posting 
of notices of sale of impounded animals 
were not oomplied with : — Held : the 
•ale amounted to a conversion ft the 
pound-keeper, & the municipality 
employing him, were liable In damages, 
as (1 ) the posting of two notioes within 
the municipality Sc one outside it was 
not . a compliance with the Act ; 
(2) where animals are branded, the 
pound-keeper is guilty of negligence in 
fa l l in g to mention the brands in the 
notioes. — Leach v, Mantario Rural 
Municipality No. 262 Sc Moir, [1921] 
1 W. W. R. 132 ; 66 D. L. R. 736 ; 14 
Sask. L. R. 25.— CAN. 

k ii. .] — Where there 1 b 

nothing indicating the presenoe of a 
brand on an impounded animal the 
poundkeeper is not obliged to feel all 
over its body in search of a possible 
brand, in order properly to describe 
the a nim al in the prescribed advertise- 
ment. 

The sale of an impounded horse by 
a poundkeeper : — Held : defective be- 
cause notioes of the impounding & of 
the sale had not been properly posted. 
Sc both the pound-keeper Sc the 
municipality which employed him were 
liable in conversion for the value of the 
horse at the time of sale. — Brown v. 
Rural Municipality or St. Francois 

w!w' R R & 4®-CA?£ <M “ -) ' llM41 1 

I I. .] — Where the 

posted ft published notioes of the 
impounding of an animal under Stray 
Animals Act, R. S. S.. 1920, c. 124, 
the owner of the animal was unknown, 
did not describe the brand oorrectly Sc 
the description of the animal was 
insufficient to satisfy the requirements 
of sect. 26 (1) of the Act, it was held 
that the sale was Invalid. Sc that the 
municipality ft the poundkeeper were 
liable for the. value of the animal, 
which was placed at the amount for 
which It was sold at said said— 
Miller and Mutch e. Lores urn and 
Krlly Rural Municipality, [19281 


4 D. L. R. 251 ; [1928] 2 W. W. R. 66 ; 22 
Sask. L. R. 486.— CAN. 

sd. Payment of residue to owner — 
Domestic Animals Act, 1921 (c, 60) — 
Municipal District Ad, 1911 (e. 3).>— 
The effect of the amendment made oy 
ss. 27, 28 of the former Act extends the 
period of twelve months provided by 
a. 213 of the latter Act, for application 
for payment to the owner of the residue 
of the proceeds of sale of an impounded 
animal, to twenty-four months from 
the date of sale. — Gollan v. Sterling, 
[19241 3 W. W. R. 209.— CAN. 

PARTVII. SECT. 8, SUB-SECT. 2.— A. 

1838 ii. Payment by un- 

rertifled cheou*.\ — The delivery of an 
uncertified cheque to the poundkeeper 
is not a " deposit of the' amount claimed 
for damages ** within* Stray Animals 
Act, R. S. S., 1920, p. 124, s. 34 (1), 
even though the poundkeeper treats 
the cheque as cash. Wliat the Act- 
contemplates is the payment of money. 
The deposit of the money is a condition 
precedent to the right of the owner of 
the impounded animal, which Is released 
under the sect., to institute proceedings 
against the person impounding it. — 
Wiley v. Booker, [1928] 2 W. W. R. 
829.— CAN. 

PART VII. SECT. 9. 

sf. Conviction — Under Stray Ani- 
mals Ad, 1920 (c. 124).J— Where the 
evidence showed that accused had 
been wrongfully oonvioted of an offence 
of unlawfully rescuing cattle under a 
provincial Act, in that he had merely 
made an attempt: — Held: (1) the 
offenoe, not being an indictable offence, 
could not be remitted to the magistrate 
to oonvlot of an attempt under Criminal 
Code. s. 949 ; (2) s. 49 (d) of the above 
Act aid not apply to the portion of the 
province within whloh the offenoe was 
charged to have been committed. — 
R. c. Gurskt (1922), 69 D. L. R. 1913 
88 Oan. Grim. Gas. 139; [1922] ; 

W. W. R. 640.— OAN. 


PART VII. SECT. 12. 


g i. Measure of damages.) 

— Damages were fixed on the basis of 
prloes obtained at auction sales, for 
while it may be that prices paid at 
auction sales are not as large as are 
usually obtained at private Bales, still 
the prloes obtained at auction sales very 
often have a great deal to do with 
fixing the price of an animal in 
he community. — Sinwiok v. Elfros, 
J19241 2 W. W. R. 755.— CAN. 


g ii. Allowance for pound- 

keeper's fees tt expenses .} — In an action 
tor damages for the oonvemion of 
animals illegally sold at a pound-sale, 
defts. have no right to an allowance 
for the pound -keeper *8 fees or expenses. 
— Leach v. Mantaxuo Rural munici- 
pality No. 262 Sc Mora, [1921] 1 
W. W. R. 132 ; 66 D. L.R. 736 ; 14 
Sask. L. R. 26.— CAN. 


g 11L Complaint under Stray 

Animals Act, RJ3.S 1930, s. 41.}— An 
owner of impounded animAiw who gives 


a notice under sect. 41 of Stray Animals 
Act, R.S.S., 1930, that he intends to 
oomplaln against the person Impound- 
ing the animals has two courses open 
to him : (a) he may make a deposit Sc 
get immediate poeeession of the 
animals : or (6) he may not make any 
deposit Sc let the animals remain with 
the poundkeeper until the adjudica- 
tion ft, if it is adjudged that the 
animals are illegally impounded, the 
justioe shall order that they be returned 
to the owner. A cheque, it accepted 
by the poundkeeper as a deposit, is a 
good deposit under the Aot. — Cadrain 
t>. Nash, [19361 1W.W.R. 622 ; affd., 
[1936] 2 W. W. R. 883.— CAN. 

k i. — .j—Pitf. im- 

pounded with a poundkeeper cattle 
which had come on to his land through 
a wire fenoe Sc claimed damages. The 
poundkeeper, without obtaining pay- 
ment of the damages or security 
therefor, released the cattle to the 
owner on receipt of the latter's cheque, 
payment of which was stopped. On 
appeal by the owner the oounoll of the 
municipality decided that the fenoe 
was not a lawful fenoe ft that pltf. was 
not entitled* to damages. Pltf. sued 
the poundkeeper Sc the municipality 
for the damages: — Held: pltf. was 
entitled as against both defts. to the 
damages claimed. — Johnson v. Muni- 
cipal District of Beaver Dam, [1925] 
4 D. L. R. 299 ; [1925] 3 W. W. R. 
869.— CAN. 

PART VIII. SECT. 6. 

sc. Effect of Distress Act , R. S. S., 
1930, s. 8J — The right conferred by 
sect. 8 of Distress Act, R. S. S., 1930 
(whloh confers upon mtgees. ft vendors 
of land a certain extraordinary right 
against third parties with whom they 
have not entered into any contract, 
but who occupy, by lease from the 
mtgor. or vendor, or otherwise, the 
land which constitutes their security) 
is the right to receive from the occu- 
pant of the land its rent or Its rentable 
value. Sc may be exercised against the 
occupant whether or not the mtgor. 
or vendee has attorned tenant to the 
mtgee. or vendor. It has nothing to 
do with the rights 8c remedies of 
parties who are by contract in the 
position, in respect of each other, of 
landlord ft tenant. — Bailey v. Miller 
ft Broatqh, [1932] 8 W. W. R. 260. 
—OAN. 

si. Distress for relief advances — 
Application of Debt Adjustment ACL ) — 
The distraining by a municipality of 
the goods of a * resident " for the 
purpose of satisfying claims for relief 
advances or hospital aid is a proceed- 
ing to which Debt Adjustment Act, 
1933, applies. — Banqce Oanadhbnnr 
Nationals v. Wood River Rural 
Municipality, [1935] 8W.W.R. 9. — 
CAN. 

sq. Didress by mortgagee — Validity.) 
— Seisure by distress for arrears of 
interest under a short form mtge. 
containing no attornment danse is 
illegal if made at night. — Shaw v. 
Goodbrrby, [1936] 4 D. L. R. 198: 
O. R. 497.— CAN. 



36 
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EASEMENTS AND PROFITS A PRENDRE. 
Part I. — Nature and Characteristics of Easements. 


4. Add. Annotation: — As to (1) Retd. Sack v. 
Jones, [1025] Oh. 235. 

8. Add. Annotation: — As to (1) Retd. I. R. 
Comrs. v . New Sharlston Collieries Co., 
[1937] 1 K. B. 583 ; Newcastle-under-Lyme 
Borough Council v. Wolstantofc, Ltd. <fc 
Duchy of Lancaster, [1939] 3 All E. R. 190. 

20. Add. Annotation: — As to ( 1) Consd. Todrick 
v. Western National Omnibus Co. (1934), 103 
L. J. Ch. 224. 

25. For “ Distinguished from running powers over 
railway.] M read ** .]° 

28. Add. Annotation : — Consd. R. v. Drucquer 
(Judge), Ex p. Speller, [1939] 2 K. B. 688. 

27, Add. Annotations : — Retd. Simpson v. Weber 
(1925), 133 L. T. 46 ; Aldridge v. Wright, 
[1929] 2 K. B. 117 ; Vanderpant v . Mayfair 
Hotel Co., [1930] 1 Ch. 138 ; Keewatin Power 
Co., Ltd. v . Lake of the Woods Milling Co., 
[1930] A. C. 640. 

35. Add. Annotation: — As to (1) Retd. Callard 
v . Beeney, [1930] 1 K. B. 353. 

48. Add. Annotations: — Retd. Back v. Daniel® 


(1924), 69 So). Jo. 160; Hackney B. O. t>. 
Metropolitan Asylums Board (1924), 31 

L. T. 136 ; Bertram v. Wightman, [1936] 
2 All E. R. 487. 

56. Add. Annotations : — Retd. Secretary of State 
for India in Council v. Fourcar & Co. (1934), 
60 T. L. R. 241 ; Symes & Jaywick Associated 
Properties, Ltd. v. Essex Rivers Catchment 
Board, [1937] 1 K. B. 548. 

60. For words at commencement of para. (2) 
“ There is no distinction ” read “ There is a 
distinction.*’ 

Add. Annotations: — As to (2) Consd. Lid- 
diard v. Waldron, [1933] 2 K. B. 319. Retd. 
Aldridge r. Wright, [1929] 1 K. B. 381. 

68. Add. Annotations : — As to{ 1 ) Retd. Aldridge v. 
Wright, [1929] 2 K. B. 117 ; Greg v. Plonque, 
[1936] 1 K. B. 669. 

69. Add. Annotation : — Retd. Aldridge v. Wright, 
ri929]2K.B. 117. 

73. Add. Annotation : — Retd. West Midlands 
Joint Electricity Authority v. Pitt, Minister 
of Transport v. Pitt, [1932] 2 K. B. 1. 


Part III. — Creation of Easements 


89. Add. Annotation: — Retd. Lord Strath cona 
S.S. Co. v. Dominion Coal Co. [1926] A. C. 
108. 

97, Add. Annotations : — Expld. & Dlstd. S. E. 
Ry. v. Cooper, [1924] 1 Ch. 211. Consd. 
York Corpn. v. Leetham, ri924] 1 Ch. 567. 
Retd. Birkdale District Electric Supply Co. v. 
Southport Corpn., [1926] A. O. 355. 

98. Add. Annotations : — Consd. S. E. Ry. v. 
Cooper, [1924] 1 Ch. 211. Retd. Birkdale 
District Electric Supply Co. v , Southport 
Corpn., [1926] A. O. 355. 

100. Add. Annotations : — Retd. Re Newhill Com- 
pulsory Purchase Order, 1937, Payne’s 
Application, [1938] 2 All E. R. 163 ; Ro 
Ripon (Highfield) Housing Order, 1 938, 


White & Collins Applications, [1939] 3 All 
E. R. 648. 

108. Add. Annotation : — Retd. I. R. Comrs. v. 
New Sharlston Collieries Co., [1937] 1 K. B. 
583. 

121. Add. Annotation : — Consd. Keewatin Power 
Co., Ltd. v. Lake of the Woods Milling Co., 
[1930] A. C. 640. 

124. Annotations : — For “ Mentd. Poulton v. Moore 
(1913), 83 L. J. K. B. 875,” read “ Consd. 
Poulton v. Moore (1913), 83 L. J. K. B. 875.” 
180. Add. Annotations : — As fo(l)Dlstd» Aldridge 
v. Wright, [1929] 2 K. B. 117. Generally , 
Retd. Liddiard v. Waldron, [1934] 1 K. B. 435. 
145. Add. Annotation : — Consd. Callard v. Beeney, 
[1930] 1 K. B. 353. 


PART L SECT. 2. SUB -SECT. 

20 v. .) — Gapes v . Fish, l * 

V. L. R. 88 ; 48 A. L. T. 161 ; [1997) 
Argus L. R. 111.— AUS. 

PART II. 

76 i. Distinguished from profits d 
prendre.] — Bratt v. Township of 
Maldrn, [19971 1 D. L. R. 1116; 60 

0. L* R. 102.— CAN. 

80 I. Distinguished from licence.} — 
Wbifp v. Maokxt, [19271 1. R. 372.— 
IR. 

PART 1U. SECT. 1, SUB-SECT. 1. 
ft*. Public right. }— Though the public 
oazrnot eoquire ownership of a land. 
It oaa aoqnir* over It an wwmeot 
by grant. — U man Kasim Sait s. 
Secretary of 8tatk fob India (1928), 

1. L. R. 47 Mad. 116.— BID. 


PART III. SECT. 1, SUB-SECT. 2,— A. 

98 1. Must not he ultra vires .) — A 
oorpn. having agreed to grant an ease- 
ment to lay pipes over certain land : — 
Held : the granting of such easement 
being quite consistent with the pur- 
poses for which the corpn. was autho- 
rised to hold land, It was competent 
for the oorpn. to make such grant. — 
Banks Peninsula Electric Power 
Board v. Akaboa Borouoh Council, 
(1923) N. 7*. L. R. 880.— N.Z. 

t ’ 


98 11. Quebec Public Utility 

Commission. 1 — Hdd: the above com- 
mission bad no power to create 
a eervitude. or any other right, in 
property of a “ public utility." — 
Montreal Tramway* Go. v. mow- 
TRRal-Nobd Villr. [1924] A. C. 994. — 
CAN. 


PART III. SECT. 1, SUB-SECT. 4. 

107 I. Easement cannot be reserved or 
excepted .) — An easement cannot strictly 
be made the subject either of exception 
or reservation In a deed of conveyance 
of land. — Ottawa Electric Ry. Co. 
v. Federal District Commission, 
[1931] 1 D. L. R. 437 ; 66 O. L. R. 
154.— CAN. 


PART III. SECT. 1, SUB-SECT. 6. 
sb. Devise of adjoining plots to two 
devisees — Condition for maintenance of 
right of woy.h- Vanbjcklk v. Kelly 
(1877), 42 U. C. R. 274.— CAN. 


PART III. SECT. 1. SUB-SECT. 6.— A. 

n. For ( * n " substitute " 147a I.** 

o. For " o " substitute " 147a II." 

p. For " p *’ substitute “ 147a 111." 
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147a. According to intention of parties — Common 
approach — Not effective until approach 

cleared.] — S wan v. Sinclair, No. 515, post* 

153. To first para, of headnote add : — 

Qu, : whether such intention can be 
collected from anything dehors the deed, as, 
from a plan of the premises marked on par* 
ticulars of sale referred to in the deed. 
Semble: not.-— Barlow v. Bbodbs (1833), 1 
Or. Sc M. 439. 

156. Add. Annotation : — Apld. Borman e. Griffith, 
[1930] 1 Oh. 493. 

161. Add. Annotation: — Consd. Greg v. Planque, 
11930] 1 E. B. 009. 

166. Add. Annotations : — As to (1) Expld. Aldridge 
v. Wright, [1929] 2 E. B. 117. As to (2) Dbtd. 
Liddiard v. Waldron, [1934] 1 K. B. 435. 

173. Add. Annotations: — Held. Aldridge v. Wright 
(1929), 98 L. J. E. B. 582; Liddiard v. 
Waldron, [1933] 2 E. B. 319. 

178. Add. Annotation: — As to (2) Reid. Aldridge 
v . WWght, [1929] 2 E. B. 117. 

179a. “ Liberty, privilege, right, or advantage ” — 
Necessity for individual or class enjoyment.] — 
Pltf. was the estate owner of a number of 
bungalows on the foreshore & of the road- 
•way giving access to them. One of these 
bungalows he had demised to deft. Deft., 
who had occupied his bungalow under a lease 
granted by a sub-lessee of pltf. for a number 
of years before any lease was granted to 
him by pltf., had been in the habit of parking 
- his motor car on this roadway. Members of 
the public going to the foreshore had also 
from time to time parked their motor cars 
on the roadway. Pltf. had not objected to 
motor cars being left on the roadway. In 
1937, however, pltf. made a car park at the 
end of the roadway Sc made a small charge 
for motor cars parked there. Deft, refused 
to pay this charge, Sc claimed a right to park 
his car on the roadway, contending that such 
a right was a “ liberty, privilege, right, or 
advantage ” which was appurtenant to his 
bungalow, Sc comprised in his lease by virtue 
of the provisions of sect. 02 of Law of Pro- 
perty Act, 1926 : — Held : the words “ liberty, 
privilege, right or advantage,” in sect. 62 of 
Law of Property Act, 1925, are words which 
each connote something which is the subject 
of individual or class enjoyment, as opposed 
to general enjoyment. In the present case 
there was no evidence that deft, had enjoyed 
the privilege of leaving his motor oar on the 
roadway as occupier of his bungalow. His 
position in this matter had not been any 
different from that of any other member of the 
public who bad stood a motor car on the 
roadway. No right to park a motor car 
therefore appertained or was reputed to 
appertain to the bungalow. — L b Strange v. 
Pbtotfab (1939), 101 L. T. 300. 


C. (Vol. XIX., p. 85). 

Conveyancing Act, 1881 (c. 41), e. 6, is 
now replaced by Law of Property Act, 1925 
(o. 20), a. 62. 

181a. Whether preventing acquisi- 

tion by prescription. — Land was conveyed 
to pltf. a predecessor in title by a conveyance 
dated Deo. 30, 1907, at which time no house 
had been erected on the land conveyed. The 


conveyance was expressed not to include 
“ any easements or implied easements of 
light & air over any other land now or 
formerly part of the A. estate.” A house 
was subsequent >ly erected on the land con- 
veyed, Sc this was conveyed to pltf. by a deed 
dated Jan. 17, 1934, . together with such 
rights, easements Sc appurtenances Sc sub- 
ject to such reservations as are set out ” in 
the conveyance of Dec. 80, 1907. Defts., 
who had acquired land which was part of the 
A. estate, erected a wall near a window of 
pltf. 1 * house, which substantially interfered 
with the light coming thereto. Pltf. claimed 
damages on the ground that she had, under 
Prescnption Act, 1832 (c. 71), s. 8, acquired 
an easement of light, with which defts. had 
interfered . — Held : pltf. was entitled to 
damages, as under the above sect, she had 
acquired a prescriptive right to the light in 
question, which the terms of the two above* 
mentioned conveyances did not operate to 
exclude. — Hapgood v. Martin Sc Son, Ltd. 

, (1934), 162 L. T. 72 ; 61 T. L. R. 82. 

181b. Right of way struck 6ut of draft con- 

veyance.] — Clark v. Barnes, No. 190a, post. 

182. Add. Annotation: — Retd. Clark v. Barnes, 
[1929] 2 Gh. 308. 

183. Add. Annotations : — Consd. Gregg v. Richards 
(1920), 95 L. J. Oh. 209. Reid. Aldridge v. 
Wright, [1929] 2 K. B. 117. 

185. Add. Annotation : — Consd. Aldridge v. Wright, 
[1929] 2 K. B. 117. 


180a. .] — In the conveyance to pltf. of 

a house Sc land there was an express grant to 
her of a way described as coloured green on 
the plan indorsed on the deed. The part 
coloured green was four feet wide Sc formed 
part of a wider roadway running along the 
back of the adjoining houses to the back 
premises of pltf.’s house. At the time of the 
conveyance a right of access for vehicles to 
pltf.’s back premises over the whole roadway 
was enjoyed with the house conveyed. The 
habendum in the conveyance was “ to hold 
same with the benefit of all such easements Sc 
privileges in the nature of easements as are 
now subsisting in respect of the property 
hereby conveyed.” Pltf. claimed that the 
right to use the whole width of the roadway 
for the purpose of access of vehicles to her 
back premises passed to her under her con- 
veyance : — Held : that the right claimed 
passed to pltf. by virtue of sect. 0 (2) of the 
above Act, there being no unequivocal “ con- 
trary intention ” expressed in the deed 
within sect. 0 (4), sufficient to negative the 
passing of such right. — Gregg v. Richards, 
[1920] Ch. 621 ; 95 L. J. Ch. 209 ; 135 L. T. 
76 ; 70 Sol. Jo. 443, 0. A. 

Annotation ; — Apld. Hapgood v. Martin Sc Son, Ltd. (1994), 
169 h. T. 79. 


189. Add. Annotations : — As to (1) Consd. Beau- 
champ v . From© Rural District Council, 
[1937] 4 All E. R. 348. Rsfd. Barlett v. 
Tottenham, [1932] 1 Oh. 114. 

190. Add. Annotation: — As to (1) Rsfd. Gregg v. 
Richards (1920), 95 L. J. Ch. 209. 

196. Add. Annotations :—A* to (1) Dbtd. Aldridge 
v. Wright, [1929] 2 E. B. 117. As to (3) 
Retd. Liddiard v. Waldron, [1933] 2 K.B. 319. 

196a. Right reputed to be enjoyed with lend.] 

— Pitt at the date of the action was the 
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owner in fee simple of certain plots of land 
in the village of 0. in the county of Sussex, 
numbered on the Ordnance Survey Map 634, 
a portion of 636 & 686 ; also of a strip of 
land coloured brown on the plan on the con- 
veyance to pltf., leading from the plot 634 
& part of 635 to the high road running from 
0* to a common. Deft, became in Oct. 1926, 
the owner of other plots, numbered 652, 653, 
654 & 618 in the same parish. Pltf. had 
previously purchased the strip coloured 
brown in 1925, the parcels being as follows : 
“ All that strip of land leading from W. 
Fields ” — which were the plots 652 & 653 — 
“ to the high road running from the village 
of 0. to ... 0. common in the parish of 
P. . . the habendum being to pltf. in fee 
simple 44 to the use that the vendor his heirs 
& successors in title owner or owners . . . 
of the hereditaments coloured red ” — which 
were the plots 634, 658 & 652 — 44 . . . shall 
have full right & liberty ... to pass 6k 
repass . • • over 6k along the piece of land 
coloured brown on the said plan . . Pltf. 
subsequently, in June, 1925, purchased at 
an auction sale the plots referred to above, 
634, part of 636, 662 & 658 ; deft, also bought 
the plots numbers 618 6k 654. The plots 
purchased by pltf., being lot 24 in the sale, 
were described as including a right of way 
for all purposes over the brown strip. Bv 
that purchase pltf., having become the legal 
owner of the dominant 6k servient tene- 
ments, the right of way became merged. 
Pltf. subsequently contracted to sell plots 
653 6c 652 to deft. In the draft conveyance 
submitted to pltf.’s eolrs. by deft.’s solrs., 
a right of way was inserted in favour of the 
purchaser (defy over pltf.’s land to the 
brown strip. This was struck out by the 
solrs. for the vendor (pltf.) ; & no grant was 
shown in the conveyance ultimately executed 
by the parties in Uct. 1926, of any right of 
way. Pltf. found later that deft, was passing 
over a track in plot 634 in order to make use 
of the brown strip for the purpose of taking 
farm carts from his own land over pltf.’s 
property to the high road ; 6k he claimed a 
right of way. Pltf. sought a declaration that 
deft, was not entitled to any such right of 
way as he claimed, & further that the con- 
veyance to deft, of plots 652 6k 653 might be 
rectified by the express exclusion therefrom 
of any implied right of way which might arise 
under Law of Property Act, 1925 (c. 20), 
s. 62 : — Held : though the right to use the 
track was one reputed to be enjoyed with the 
land, that was plots 653 6k 652, 6k to that 
extent deft, was entitled to succeed, yet 
pltf. was entitled to have the conveyance 
rectified. The evidence showed that neither 
pltf. nor deft, intended that any such right 
should pass on the conveyance of plots 653 
6k 652. The conveyance therefore would 
be rectified by the insertion therein of proper 
words limiting the implication of any right 
of way which might arise under the Law of 
Property Act, 1925 (c. 20), s. 62. — Clark v. 
BabnbSS, [1929] 2 Oh. 368; 99 L, J. Oh. 20; 
142 L. T. 88. 

Annotation Borman «. Griffith, U990] 1 Oh. 499. 


196b. What amounts to “assurance of property 
or of an Interest therein ” — Agreement for 
lease exceeding three years.] — By an agree- 
ment in writing dated Oct. 10, 1928, J. 
agreed to demise to pltf. The Gardens, 
44 with the paddock, orchard, 6k adjoining 
gardens,” for seven years from Sept. 29, 
1923. These premises were situate in a 
large park called Wood Green Park, 6k were 
not approached by any public road. The 
agreement did not expressly reserve any 
right of way to pltf. In 1926, J. executed a 
lease to deft, of The Hall, 6k the remainder 
of the park, for fourteen years from Mar. 25, 
1926. The Hall had previously been let to 
H., who had surrendered his lease. A 
carriage drive ran from a public highway 
called Silver Street, through Wood Green 
Park, by the side of the front door of The 
Gardens, & on to The Hall. At the date of 
the agreement of Oct. 1928, J. was construct- 
ing, & afterwards completed, an unmetalled 
way from Silver Street to the back of The 
Gardens : but after that date pltf. constantly 
used the drive. Deft, obstructed pltf. in his 
use of the drive. In an action by pltf., 
claiming to be entitled to a right of way over 
the drive: — Held: (1) an agreement for a 
lease exceeding a term of three years is not 
an 44 assurance of property or of an interest 
therein,” within Law of Property Act, 1926 
(c. 20), s. 205 (1) (ii), 6k therefore cannot be 
deemed to include the general words of 
sect. 62 of that Act ; (2) the tenant was in 
the same position as if the ct. had granted 
specific performance of the agreement, i.«., 
in regard to rights of way, as if, before the 
coming into force of the Conveyancing Act, 
1881, the property had been demised with 
no mention of rights of way ; 6k, in the 
circumstances, a demise to pltf. of a right to 
use the drive upon terms must be implied. — 
Borman v. Griffith, [1930] 1 Oh. 493 ; 99 
L. J. Ch. 295 ; 142 L. T. 646. 

Annotation .—As to (2) Held. Llddl&rd v. Waldron. [1998] 
2 K. B. 319. 

204a. Intention of parties — No evidence of 

Intention to determine status quo.] — Two 
adjoining houses, originally belonging to one 
person, subsequently became vested in pltf. 
6k deft, respectively. For some years before 
the severance of ownership, a creeper had 
been growing in what was now deft/s garden 
with its foliage spreading along the wall of 
pltf. *s house. Also, again before the sever- 
ance of ownership, the post of a gate leading 
from what was now deft.’s garden had been 
fastened by plugs 6k nails into pltf.’s wall. 
The growth of the creeper had from time to 
time reached pltf.'s gutter, 6k he had been 
obliged to cut it back. Pltf. brought an 
action for trespass in respect of the two 
above-mentioned acts, 6k the county ct. 
judge found both acts to be trespasses: — 
Held : both the growth of the creeper on 
pltf.’s wall 6k the fastening of the gate to 
pltf.’s wall would amount to trespasses, 
unless they could be justified by the existence 
of an easement ; the implied reservation of 
an easement in a grant of property depends 
on the common intention of the parties ; here 


*ART Ut SCOT. 8, SUBHUDCT. 1. — A. 

a Mnrtwsr, & o PA r§: 


918.— CAM. 

1 11. ,1 — B m h b uboh La* Assub- 

ffCS Oo. v. Babkhabt (1886), 17 O. P. 


l HI. .] — Lancaster Lloyd 

(18*7). 97 B. R. N. S. W, 879 ; 44 
N. 8. W, W. N. 89.— AUS. 
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there wae no evidence that it was not the 
intention of the parties to the conveyance 
that creeper & gate-post should remain, & 
therefore on easement in each case was 
impliedly reserved ; there was, however, a 
duty on the port of the grantee to use care 
that the grantor's property was not unduly 
interfered with ; deft, m allowing the creeper 
to obstruct pltf.’s gutter hod failed to use i 
ne c es sar y core, & as to this part of the cose 
the award as to damages must stand. — 
Simpson v. Web be (1925), 133 L. T. 40 ; 41 
T. L. R. 302, D. O. 

210a. .] — A grantor cannot ordi- 

narily reserve an easement otherwise than 
by express words for the benefit of land which 
he retains. 

The common owner of two adjoining houses, 
A. & B., at the back of which ran a paved 
path, sold A. without reserving any right 
to use the path except for one specific 
purpose, & afterwards sold B. : — Held : in 
the absence of any evidence of a claim of 
user gs of right admitted or acquiesced in, 
the purchaser of B. was not entitled to use 
the path at the back of A. for all purposes, 
but was limited to the use which was speci- 
fically reserved. — Liddiard v. Waldron, 
[1934] 1 K. B. 435 ; 103 L. J. K. B. 172 ; 
160 L. T. 323 ; 50 T. L. R. 372, 0. A. 

210b. Matter of convenience & not 

necessity.] — Where real property is severed 
by the grant of a part of it, there can be no 
implied reservation, in favour of the property 
retained, of an easement of convenience ; but 
only of an easement of necessity. 

Two adjoining messuages in a terrace, 
Nos. 28 & 30, in common ownership, were 
leased on a ninety-nine years’ lease, which, 
in 1896, was assigned to G., who in 1901 
assigned the lease of No. 30 to pltf.’s pre- 
decessors in title, without reserving expressly 
in favour of No. 28, the property retained, 
any right of way across the garden of No. 30. 
In 1904 G. assigned the lease of No. 28 to 
deft.’a predecessor in title. Pltf. claimed in 
the county ct. an injunction restraining deft, 
from crossing on a path across the garden 
of No. 30 from a gate in the fence between the 
two properties, to a gate opposite, which led 
into a passage-way giving access to the road 
in front of the terrace. Deft, claimed a 
right of footway across this path by reason 
of her occupation of No. 28. The county ct. 
judge found that both at the time when there 
was unity of possession of Nos. 28 & 30, & 


from the time when the lease of No. 30 had 
been assigned, the path had always been used 
for the limited purpose of removing dust & 
refuse & for bringing in cool, & for no other 
purpose. But he did not find whether this 
user was by pltf.’s leave & courtesy, or 
whether there was an apparent & con- 
tinuous easement from some certain time. 
Confusing the dates & thinking that the lease 
of the alleged dominant tenement, No. 28, 
was first assigned, when in fact the lease of 
No. 30 was first assigned, he held that although 
deft, had no unrestricted right of way across 
the path, yet, in 1901, there was an implied 
grant of an apparent quasi-easement enuring 
to deft, for the limited purpose of removing 
refuse A bringing in coal, & he made a declara- 
tion to that effect : — Held : there was no 
evidence that on the grant in 1901 to the 
pltf.’s predecessor in title where was an implied 
reservation of a right of way in favour of 
deft, across the garden of pltf. for the removal 
of dust & refuse & the delivery of coal. — 
Aldridge v. Wright, [1929] 2 K. B. 117 ; 98 
L. J. K. B. 682 ; 141 L. T. 352, C. A. 

Annotation : — Oonsd. Liddiard v . Waldron, [1934] 1 K. B. 

435. 

215. Add. Annotation : — As to (1) Consd. Aldridge 
v. Wright, [1929] 2 K. B. 117. 

216. Add. Annotation: — As to (1) Refd. Aldridge 
v. Wright, [1929] 1 K. B. 381. 

228. Add. Annotations : — Refd. Sack v. Jones, [1925] 
Ch. 235 ; Aldridge v. Wright, [1929] 2 K. B. 
1 17 ; Vanderpant v. Mayfair Hotel Oo., ri930] 

1 Ch. 138 ; Liddiard v . Waldron, [1933] 2 

K. B. 319. 

226. Add. Annotations : — As to (1) Consd. Liddiard 
v. Waldron, [1934] 1 K. B. 435. As to (4) 
Consd. Aldridge v. Wright, [1929] 1 K. B. 381. 

229. Add. Annotations : — Apld. Sack v. Jones 
[1925] Ch. 235. Refd. Simpson v. Weber 
(1925), 133 L. T. 46 ; Aldridge v. Wright, 
[1929] 2 K. B. 117 ; Vanderpant v. Mayfair 
Hotel Co., [1930] 1 Ch. 138 ; Liddiard v. 
Waldron, [1933] 2 K. B. 319; Bond v. 
Norman, Bond v. Nottingham Corpn., [1939] 

2 All E. R. 610. 

238a. Way.] — Borman*. Griffith, No. 196b, 

ante. 

250. Add. Annotations : — As to (1) Consd. Bartlett 
v. Tottenham, [1932] 1 Oh. 114. As to 
(3) Refd. Aldridge v. Wright (1929), 98 

L. J. K. B. 285 ; Liddiard r. Waldron, [1933] 
2 K. B. 319. 


?ART III. SECT. 2. SUB-SECT. 1. — B. 

228 t. Whether reservation t e<U be 
implied — Easement, of necessity — Sup- 
port — Subsequent sale by grantor. }— 
National Trust Co. t>. Western 
Trust Oo. (1812), 21 W. L. R. 571 ; 
2 W. W. R. 667 : 4 D. L. R. 455.— 
CAN. 

PART III. SECT. 2, SUB-SECT. 1.— 0. 

g 1. — - Land bounded by 

private road.} — Pltf., a leasee, claimed 
to be entitled to a right of way over a 

B rlvate road existent at the time of 
lie lease Sc maintained by the lessor, 
owner of adjoining lands, as one of the 
approaches from the highway to his 
own house, Sc permitted to be used 
by tenants In prior years without 
objection. The le a sed property as 
described In the lease did not embrace 
this road, but the lessee olalmed that 
be Sc prior oooupieis of the leased house 


had the use of it, &, as one of the named 
boundaries was the roadway, the lease 
impliedly gave him a right of way over 
it : — Held : the lessee was not entitled to 
the right-of-way. — B ready t>. McLen- 
nan (No. 2), [18241 8 W. VV. R. 824 ; 
38 B. a R. 480. — CAN. 

* ii, Land bounded bit 

lane.y—A oonveyanoe or lease of land 
described as abutting on, or bounded 
by, a lane or right of way, or a oonvey- 
anoe by reference to a plan indicating 
that the land in fact abuts on, or is 
bounded by, a lane or right of way, is 
equivalent to a grant to the converse 
or lessee of aooees to Sc fro over that 
lane or right of way. If the ownership 
of the same is vested in the oonveyor 
or lessor.— Co wushaw v. Ponevobd 
(1828), 28 S. R. N. S. W. 881; 45 
N. 8. W. W. N. 84.— AUE, 

g UL .1 — The decisions 

in England prior to 1881 were not 
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uniform on the question whether a 
right of way was a continuous ease- 
ment or not : but the Indian Ease- 
ments Act adopted the view that It 
was not. Henoe on a partition of 
two tenements, a right of way even 
over a well-formed Sc metalled road 
does not pass to the grantee as a con- 
tinuous easement. It is this view, as 
enacted in the Act, that must govern 
wherever the Act is in force, in pre- 
ference to the now well-established 
view In England. The wav may, 
however, pass to the grantee if it Is an 
easement of necessity ; but an ease- 
ment of way cannot be termed “ neces- 
sary ” though the way was used as a 
way before the partition or even 
though It may be toe most convenient 
or reasonable means of aooees. If In 
fact there Is anothei 
Gajapattraju v. 

(1828). LLR.1) 


f way. — NARAYONA 
Ratnayammaji 
Med. 448.— IND. 





VoL XDL — Easements. Omm 262a— 29L 


252a. .1 — Pltf. was the owner of a 

oottage & farm land (the pink land) under 
two conveyances made to his predecessors 
in title in 1910, Sc deft, was the owner of 
adjoining land (the blue land) conveyed 
to her in 1929 by the same common owners. 
More than forty years ago the common owners 
constructed a collecting tank for water, 
mainly on the pink land, which fed a tank 
(Tank Z) on the edge of the blue land. Tank 
Z was used as a drinking trough for cattle 
Sc horses, Sc it had no outlet, but was tipped 
towards the south so that it overflowed 
on to the pink land through a wall between 
the pink Sc the blue land. The overflow was 
then conducted by a stone drain to an open 
watercourse along which the water flowed 
to the southern boundary of the pink land. 
The watercourse then turned Sc flowed along 
inside the southern boundary, being joined 
at the bend by a natural stream. At least 
from the bend the watercourse was a natural 
stream, Sc at two points along it were dipping 
points, one used for watering pltf.’s cattle 
& the other used by cottagers Sc other persons, 
including the occupants of the cottage on the 
pink land Sc of two other cottages near by 
which also belonged to pltf. In Feb. 1920, 
deft, substituted for Tank Z a covered brick 
tank connected by an underground pipe laid 
along the southern boundary of the blue land 
to a ram which pumped water to deft.’s 
house. There was also an overflow outlet 
to the new tank by which the overflow still 
passed through the boundary wall on to the 
pink land, but the flow was substantially 
diminished. In laying the pipe along the 
southern boundary of the blue land in a 
trench, springs were tapped Sc damage was 
said to have resulted from the escape of this 
water on to the surface of the pink land : — 
Held: (1) as Tank Z had been constructed 
simply for supplying water to cattle Sc horses 
grazing on the blue land Sc not for the benefit 
of the pink land, there could be no expectation 
that the overflow from it would be other than 
temporary. Sc the right to the continuance 
of the overflow did not pass under the general 
words implied in the conveyances of the pink 
land in 1919 by Conveyancing Act, 1881 
(c. 41), 8. 6, now Law of Property Act, 1025 
(c. 20), s. 62 ; (2) pltf. had no prescriptive 
right to have the water naturally flowing 
in the stream along the southern boundary 
of the pink land augmented by the overflow 
from Tank Z along an artificial watercourse 
which had been constructed for a temporary 
purpose only. — Bartlett v. Tottenham, 
[1932] 1 Ch. 114 ; 101 L. J. Ch. 180 ; 145 
L. T. 686. 

253. Add, Annotations : — As to (1) Apld. Aldridge 
v, Wright, [1929] 2 K. B. 117. Consd. Lid- 
diard v . Waldron, [1034] 1 K. B. 435. Retd. 
Simpson v. Weber (1925), 133 L. T. 40 ; Greg 
v, Planque, [1930] 1 K. B. 009. As to 
(2) Consd. Aldridge v . Wright, [1929] 2 
K. B. 117 : Borman v. Griffith, [1930] 1 Ch. 
493 ; Bartlett v. Tottenham, [1932] 1 Ch. 114. 

261. Add, Annotations: — As to (1) Refd. Bartlett 
v. Tottenham, [1932] 1 Ch. 114. As to (6) 
Retd. Aldridge v. Wright, [1929] 2 K. B. 117. 


264. Add, Annotation : — Refd. O’Cedar v, Slough 
Trading Co., [1927] 2 K. B. 128. 

267. Add. Annotations: — Refd. Vanderpant v. 
Mayfair Hotel Co., Ltd., [1930] 1 Ch. 138 ; 
Liddiard v. Waldron, [1933] 2 K. B. 319. 

267a. Intention to use property for working 

mill.] — Keewatin Power Co., Ltd. v. Lake 
of the Woods Milling Co., Ltd., No. 273a, 
ante. 

271. Add. Annotation : — Refd. Aldridge t>. Wright. 
[1929] 2 K. B. 117. 

278a. Right to take water from artificial 

Channel-Limited to capacity of channel at 
time of grant.}— In 1894 the Crown, by an 
Ontario patent, granted to applte. the banks 
Sc bed of a natural outflow from a very large 
lake, Sc the adjoining water power. The 
grant provided that it was not to be con- 
strued as conferring exclusive rights else- 
where upon the lake or upon other streams, 
nor as authority to restrict any powers or 
privileges therebefore enjoyed by the Crown. 
Applts. used water power from the outflow 
to work an electrical power plant. In 1892 
Sc 1891 the Crown had similarly granted to 
resps.* predecessors in title land the bound- 
aries of which, in each case, included a mill 
Sc an artificial channel from a bay of the lake. 
The mills had been erected Sc the channel* 
made by the grantees with the approval of 
the Crown ; the grants mentioned the mill 
races, but did not expressly include water 
power. Resps. used water power from the 
channels to work their mills. Water passing 
through the channels Sc the mill sluices, when 
open, flowed into the river formed by the 
outflow at a point below applts.’ works. 
Applts. brought actions to restrain resps. 
from diverting water from the lake ; — Held : 
having regard to the circumstances in which 
the grants of 1892 Sc 1891 were made they 
each conferred an easement upon the respec- 
tive resps. to use water from the channel for 
the purpose of working a mill, Sc the grant to 
applte. was subject to that easement. The 
easement was limited only by the capacity 
of the respective channels when granted, not 
by the size or character of the mill then 
existing thereon ; although the water could 
be used only for working a mill, it could be 
used to develop electrical power to work or 
light a mill. — Keewatin rower Co., Ltd. 
v. Lake op the Woods Milling Co., Ltd., 
[1030] A. 0. 040 ; 100 L. J. P.0.1} 143 L. T. 
833, P. C. 

274. Add. Annotation : — Refd. Aldridge v. Wright, 
[1929] 2 K. B. 117. 

278. Add. Annotation : — Consd. Aldridge v. Wright, 
* [1929] 2 K. B. 117. 

282. Add. Annotations :— As to (2) Apprvd Gregg 
v . Richards, [1920] Ch. 521. Refd. Hapgood 
v. Martin Sc Son, Ltd. (1034), 152 L. T. _72. 
As to (3) Dlstd. Aldridge v. Wnght, T1929] 
2 K. B. 117. Refd. Iaddiard v. Waldron, 
[1933] 2 K. B. 319. 

291. Add Annotations : — As to ( 1) Refd. 8impson 
v. Weber (1925), 133 L. T. 40. As to 1 2) 
Consd. Bartlett v. Tottenham, [1932] 1 Oh. 
114. As to (5) Refd. Beauchamp v. Frome 
Rural District Council, [1937] 4 AU E. R. 348. 


PART UL SECT. 2, SUB-SECT. 1.— D. 
kL Bight of way reserved to some 


grantees onto. J — Maughln v. Osact 
(1884), 5 0.IL 818.— CAN. 

884 1. Conveyances not simultaneous 



way.} — Phillips v. Row, 
L; rT 605 ; 88 N. 8. R. 
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299. In the last line of the first paragraph add the 
word “not” after the word “ ought.” 

Add. Annotations : — Consd. Yorkshire Bast 
Biding County Council v. Selby Bridge Co., 
[1925] Ch. 841. Refd. Winsford Entertain- 
ments v, Winsford 17. D. 0. (1924), 23 
L. G. B. 254 ; Layzell v. Thompson (1926), 
48 T. 1m B. 58 ; Boumemouth-Swanage 
Motor Road ft Ferry Co. v. Harvey 4c Sons, 
[1930] A. C. 649 ; Fiahenden t>. Higgs ft Hill, 
Ltd. (1935), 153 L. T. 128. 

809. Add . Annotation : — Refd. Aldridge v. Wright, 
[1929] 2 K. B. 117. 

820. Add. Annotation: — Refd. Birkdale District 
Electric Supply Co. v. Southport Oorpn., 
[1926] A. 0. 356. 

829. Add. Annotation: — As to (1) Refd. Busby v. 
Avgherino, [1928] A. C. 290. 


846. Add. Annotations : — Generally, Refd. Layzell 
v . Thompson (1927), 137 L. T. 106 ; Boume- 
mouth-Swanage Motor Boad & Ferry Co. v. 

- Harvey & Sons, [1980] A. O. 649. 

847. Add. Annotations : — Refd. Stoney v. East* 
bourne B. D. C., [1927] 1 Ch. 867: Hue w 
Whiteley, T1929] 1 Ch. 440. 

849. Add. Annotation : — Folld. Willoughby v. 

. Eckstein, [1936] 1 All E. B. 650. 

858. Add. Annotations : — As to (2) Refd. Wirral 
Estates, Ltd. v. Shaw (1982). 48 T. L. B. 
281. Generally, Refd. Wheeler v. Wirral 
Estates, Ltd., [1985] 1 K. B. 294, 

859. Add. Annotation: — Refd. Birkdale District 
Electric Supply Co. v. Southport Corpn., 
[1926] A. O. 365. 

360. Add. Annotation : — As to (1) Consd. Green v. 
Matthews ft Co. (1930), 46 T. L. B. 206. 


PART 111. BE0T. 3, SUB-SECT. 2. 
am. The public .] — To a suit by a 
private person against the Govt, for a 
declaration ol his ownership of a land, 
the acquisition of an easement over It 
by the public la no defence. Though 
the pubUo oannot acquire ownership of 
a land: It oan acquire over It an ease- 
ment by prescription. — Usban Kasim 
Sait v. Secretary of State for 
INDIA 1 1923), I. L. R. 47 Mad. 116.— 
1ND. 

•p. Mortgagor against mortgagee .] — 
Where the owner of the servient tene- 
ment Is mtgee. of the dominant tene- 
ment for the whole of the prescriptive 
period, the mtgor. in possession of the 
dominant tenement oannot claim an 
easement against the mtgee. by pre- 
scription.— walker c. Hennigar, 
[13861 1D.L.B. 286.— CAN. 

o 1. .] — A lessee of land, who 

is the owner of a building on that land, 
oannot aoquire by prescription an ease- 
ment of right of way or one to flow 
water over another land belonging to 
the lessor. This doctrine of the 
common law of England was the law 
applied in this Province before the 
Easements Act of 1882 came into 
foroe, 8c the same rule of law holds 

S od under the Easements Aot. — 
jdttl Rashid v. Braham Saran, 
I. L. R„ [1938] All. 638.— IND. 

oil. — * In land of lessor. 1 — - 

Although a tenant cannot aoquire a 
prescriptive right of easement in land 
belonging to his lessor, he may claim 
a right of easement based on im- 
memorial user. — Tinkowri, etc. t>. 
Ram, etc. (1922), I. L. R. 60 Calc. 
856. — JND. 

sr. Weekly tenant.] — A weekly tenant, 
suing without joining his landlord, oan 
establish a right of way against another 
tenant of the same landlord.^ — T allon 
v. ENNIB, [19371 I. R. 549.— IR. 

PART HI. SECT. 3. 3UB-SECT. 3. 

s 1. ■ ■ ■ }— In India a tenant oan 
establish his right to irrigate his field 
from his landlord's tank by proof of 
open ft continuous user from time 
immemorial. — Tinhowri, etc. v. Ram, 
■TO. (1922), I, L. R. 60 Oalo. 356.— 
IND. 

sw. Not right to use railway.] — 
Meagher v. Canadian Pacific by. 
Go. (1912), 42 N. B. R. 46.— OAN. * 
M ss. IHght to trap .] — Rxoi Lake Fob 

PART IIL SECT. 2, SUB-SECT. A— A. 

826 x. Pltf. claimed that 

he ft his predecessors In .title for 
20 years preceding the commencement 
of the action had enjoyed as of right 
a way for themselves St their s erv ants 


on foot 6c with horses, carriages, 
vehicles, cattle, sheep Sc other fanning 
stock from the publie highway over 
deft. *s land to pltf. 'a land 6c from pltf.'s 
land to such public highway 6C that 
deft, had wrongfully Abstracted him in 
the enjoyment of such right of way. 
Deft, pleaded that there had been no 
such user or enjoyment of the way 
claimed by pltf. as supported a pre- 
scriptive right or claim thereto, 6c 
alleged ( inter alia) that deft/s pre- 
decessor in title had no knowledge of 
the alleged claim. Sc further, that pltf. 
during the said period of 20 years had 
himself claimed the ownership of part 
of the land over which the way was 
claimed to have been enjoyed : — Held : 
doft/s predecessor In title in any event 
had had a reasonable opportunity of 
becoming aware of the enjoyment by 
pltf. of a right over his land 6c for that 
reason the enjoyment of the right of 
way oould not be alleged to be secret. — 
Hough v. Taylor, [1927] W. A. L. R. 
97.— AU8. 

826x1.- .1 — Held: where a person 

has possessory rights over a piece of 
land, the title to the land being vested 
In Govt., another person may establish 
a right of aooess to a tomb erected on 
suoh land 6c to worship there. Snob a 
right must have been openly enjoyed 
without leave, stealth, or foroe for a 
length of time which suggests originally 
an agreement or an usage that has 
become a customary law of the place 
In respect of the persons or things In 
which It Is concerned. — Dawson v. 
Rouhab Zamani Begum (Princess) 
(1928), I. L. R. 6 Ran. 466.— IND. 

•a. User as one of public.) — To con- 
stitute a legal p oo s tert on of land, not 
only must there be a corporeal 
detention, or that quasi-detention 
which, according to the nature of the 
right, is equivalent thereto, but, also, 
the intention to aot as owner of the 
land: no legal possession Is acquired 
by the exercise of a supposed right as 
one of the public. The rear portions of 
pltf.*s Sc deft/s lands abutted on a 
pubUo lane, a strip of land between 
the fence erected on deft.*s land & the 
boundary of the lane being unenclosed. 
Pltf., tor over 20 years, believing this 
strip to be a part of the lane, had been 
accustomed to drive over It to get to 
his stable, doing so In the mmMm at 
a supposed right as one of the publlo. 
Sc not as an easement to his land : — 
Held : he had not acquired any right 
to use the strip. — adams v. Fair- 
weather (19M), 7 O. W. R. 785 : 8 
O. W. R. 686 ; 18 0* L. R. 490, — 6AM. 

sb. Dominant servient tenement in 
same occupation — Occupation of servient 
tenement wrongful.}— The rime for 
acquisition of an e a se m e nt by prescrip- 
tion does not rcm while the dominant 
6c servient tenements are In the oo on- 

6 


nation of the same person, even though 
the occupation of the servient tenement 
be wrongful Sc without the privity of 
the true owner. — Innes v. Ferguson 
(1894), 21 A. R. 323; affd . (1896), 
24 S. O. R. 708.— OAN. 

PART III. SE0T. 8, SUB-SECT. 4.— B. 

389 Iv. .]— Pltfs. 6c defts. 

occupy lands very near each other, the 
land of a third party intervening 
between. Defts. bad been taking 
water, flowing through an artificial 
channel, into their land, for the purpose 
of irrigation, for nearly thirty-two or 
thirty-five years without Interruption, 
every monsoon through the land of the 
third person, by cutting the ridge 
(ail) of a plot of land, belonging to 
pltfs., in one place. Pltfr. sued for 
permanent injunction to restrain defts. 
from cutting the ail : — Held : defts. 
had aoqulrea a prescription right to take 
water by cutting the ail. — Bipin 
Behari Gratae t>. Ramnath Ghatak 
(1929), I. L. R. 66 Calc. 161.— IND. 

so. Continuous user — Right exercised 
from year to year. ] — Held : where deft.. 
In an action for trespass to land, claimed 
a right of way by prescription over the 
land, it was neoessary for him to show 
continuous user of a definite way Sc 
exercise of the right from year to year. 
— Petipas v. Myettb (1913), 12 

E. L. R. 637.— CAN. 

sd. Whether as of right or by 

permission.] — Pltf. Sc deft, were the 
owners Sc ooouplers of adjoining farms. 
Sc deft, claimed to have acquired, by 
preeoription, a right of way over a 
road or track on pltf/s property. The 
way over pltf.'s property had been used 
by deft, whenever he wished to visit 
his brother or whenever he wished to 
go past his brother's house Into the 
main road. Deft, used the way for 
all the purposes for which he required 
to use ft in connection with his farm. 
This user commenced at a time when 
pltf. *b farm was owned by deft/s 
brother Sc continued through subse- 
quent changes of occupancy until Sc 
since pltf. became the owner « occupier 
of the farm. Pltf. alleged Sc deft, 
denied that permission had been given 
to deft, to nee the road, Sc that the nee 
of the road by deft, was not as a right : 
—Held .* deft. Is right of way over the 
road had been established. — Aubtin v. 
Wright, [1927] W. A. L. R. 66.— 
AUS. 

PART 111. SECT. 8, SUB-SECT. 5.— A. 

6451, Origin of doctrine.}— When en- 
joyment of aright of easement has con- 
tinued uninterrupted for a long series 
at tom* «®oh enjoyment should he 
attributed to a legal origin, ft the et. 
should presume a grant or an agree- 
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861. Add . Annotation* As to (6) & (6) Folld. 
Green v. Matthews & Co. (1030), 46 T. L. R. 
206. Generally, Reid. Legge & Son, Ltd. r. 
Wenlock Oorpn., [1936] 2 All E. B. 1307. 

861a. .} — A person cannot set up a right 

either by prescription or under the doctrine 
of lost grant to cause sewage or trade refuse 
to fall or flow into a stream or watercourse, 
A thereby to pollute it, where the right 
claimed would be in contravention of a 
statutory prohibition such as is contained 
in Rivers Pollution Prevention Act, 1876 
(c. 76). — Green v. Matthews A Co. (1030), 
46 T, L. R. 206. 

Annotation : — Retd. L scare & Son, Ltd. v. Wenlock Oorpn., 
[1036] 2 All E. R. 1367. 

868. Add, Annotation : — Refd. Bartlett v, Totten- 
ham, [1032] 1 Oh. 114. 

381. Add, Annotation: — Generally , Refd. Todrick 
v. Western National Omnibus Co. (1034), 103 
L. J. Ch. 224. 

380. Add, Annotation : — As to (3) Refd. Slack v. 
Leeds Industrial Co-op. Soc. (1024), 94 
L. J. Ch. 40. 

399. Add. Annotation : — Consd. Merstham Manor, 


Ltd. u. Coulsdon A Purley Urban District 
Council, [1937] 2 K. B. 77. * 

435. Add. Annotations : — Aa to (l)Refd. Stoneyv. 
Eastbourne R. O. A Devonshire (1926), 96 
L. J. Ch. 312 ; Williams-Ellis v. Cobb, [1936] 
1 K. B. 310. 

452. Add. Annotation: — Refd. West Midlands 
Joint Electricity Authority v. Pitt, Minister 
of Transport v. Pitt (1932), 90 J. P. 169. 

466. Add. Annotation : — As to (3) Refd. Merstham 
Manor, Ltd. v. Coulsdon A Purley Urban 
District Council, [1037] 2 K. B. 77. 

467. Add. Annotation : — Distd. Wade (Gabriel) A 
English, Ltd. v. Dixon A Cardus, Ltd., [1937] 
3 All E. R. 900. 

467a. .] — Where a party is relying upon 

the legal fiction of a lost grant, the ct. will not 
make an order for particulars thereof. — Wade 
& English, Ltd. v . Dixon A Cardus, Ltd., 
[1937] 3 All E. R. 900 ; 81 Sol. Jo. 703. 

476. Add. Annotation : — Generally , Refd. Fishen- 
den v. Higgs A Hill, Ltd. (1036), 153 L . T. 
128. 


Part V. — Preservation and Repair of Easements. 

482. Add. Annotation : — Reid. Sack v. Jones, I 483. Add. Annotation : — Refd. Metropolitan Water 
[1925] Oh. 235. I Board ». L. & N. E. Ry. (1924), 131 L. T. 123. 


Part VI. — Extinguishment, of Easements. 


487. Add. Annotation: — Generally, Refd. Aldridge 
v. Wright, [1920] 2 K. B. 117. 

493. Add. Annotations : — As to (1) Apld. Swan v. 
Sinclair, [1924] 1 Oh. 264. Refd. Swan t>. 
Sinclair, [1926] A. O. 227. 


494. Add. Annotation : — As to (2) Refd. Swan t>. 

Sinclair, [1926] A. O. 227. 

502. Add. Annotation : — Refd. Swan t>. Sinclair, 
[1925] A. C. 227. 

505. Add. Annotation : — Refd. Swan v. Sinclair, 
[1926] A. C. 227. 


PART III. SECT. 3, SUB-SECT. B.~E. 

m. Proof of commencement of ten- 
ancy — User immemorial.] — Where 
the origin of a tenancy 1 b known, but 
the origin of a right of easement has 
not been traced, the tenancy does not 
rebut the presumption of a grant which 
arises upon proof of Immemorial user. 
— Tinkowri, etc. v. Ram, etc. (1922), 
I. L. R. 50 Oslo. 366.— IND. 

PART III. SECT. 3, SUB-SECT. 6.— 

0. (b) 1. 

t t. 8. P. 8t7BBA RAO V. LAKSHMANA 
Rao (1926). I. L. R. 49 Mad. 820.— 
IND. 

t 11. .] — Oabpet Impost Co., 

Ltd. e. Beats A Co.. Ltd.. [1927] 
N. Z. L. R. 37.— N.Z. 

PART III. SCOT. 8, SUB-SECT. 

q. w i l 

41S ft. Evidence that user not of right 
— Parol Homes granted during statutory 
period.) — Parol Uoenoe is of no moment 
unless ftt is applied for A granted 
within the period of forty years pre- 
scribed by Limitations Act, R. 8. O., 
1914, a. 35, In which ease it win negative 
the enjoyment o t the eas e m ent as of 
right for forty years* — Bowes a. Reid, 
[1924] 1D.L.R. 399 ; 54 O. LR. 
*53.— OAH. 


PART III. SECT. 8. SUB-SECT. 6.— 
0. (b) ill. 

s I. Way.) — Ferguson v. Innes 

(1896), 24 S. C. R. 703.— CAN. 

PART III. SECT. 8. SUB-SECT. 6.— 

0. (o) ft. 

si. Forty years — Whether conclu- 
sive.) — Limitations Act. R. S. O., 
1914, s. 36, makes a right which has 
been enjoyed for the full period of 
forty years Indefeasible, unless it 
appears that it was enjoyed by virtue 
of some consent or agreement expressly 
given by deed or writing.— Bowes v. 
Reid, [1924] 2 D. L/R. 398 ; 64 
O. L. R. 263.— OAK. 

433 1. Against whom time computed — 
Reversioner. 1 — Eisenhaukr v. Why* 
NACHT (1902), 36 N. 8. R. 295.— CAN. 

PART IIL SECT. 3, SUB-SECT. 3.— 
0. (S) 1IL 

448 ft. Must be adverse obstruction — 
With knoute&ge <9 assent of servient 
owner.) — Acts done by the tenant of a 
servient tenement which interfere with 
the possession of the dominant owner 
do not constitute interruption of user 
unless the acts are done with the 
knowledge A assent of the s erv i e nt 
owner ae an assertion of adverse right. 

Circumstances in which held mat 
temporary obstructions placed periodi- 
cally across an aeosss right of way by 


the tenant of the servient tenement 
without the knowledge or assent of 
the owner of the servient tenement A 
merely for the protection of the tenants 
own crops, had not been placed there 

as an assertion of adverse right; A, 

accordingly, interruption of user had 
not been established.— S tevenson v. 
Donaldson, [1936] S. O. 661. — SCOT, 


PART III. SECT. 5. SUB-SECT. 2. 

sg. Plea of user— -Road within well- 
defined limits — Slight variation of via 
trita — Sufficient. }— Bowes v . Reid, 
[1924] 2 D. L. R. 399 ; 64 O. L. R. 
263.— CAN. 

PART IV. SECT. 1. 

sh« Whether assignable.) — In July, 
1916, deft. A another granted to S. a 
right to lay down a tramway through 
deft. Is land for the purpose of removing 
S.'s timber. In 1919 S. assigned his 
rights under the agreement to pltf., 
who continued to use the tramway. 
The assignment was known to deft., 
who raised no objeotion. Deft., in 
Aug. 1922, plaoed obstructions across 
the tramway. On a motion for an 
injunction, deft, contended that the 
contract granting the tramline was not 
assignable ; — Held ? the grant was not 
a personal one, A pltf. had an equitable 
interest by assignment from S. |n the 
easement.— Macdonald v. Peddle, 
11923] N. Z. L. R. 987.— ML 
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511. Add. Annotation: — As to (1) Refd. Swan v. 
Sinclair, [1925] A. 0. 227. 

515. For the paragraph in the original volume sub- 
stitute the following paragraph : — 

Acquiescence in obstruction of way.] — 

In 1870 a row of houses was put up for sale 
by auction in eleven lots. One of the con- 
ditions was that a strip of land fifteen feet in 
width, running the entire length of the lots 
A being the rear portions of the back gardens 
of the nouses, was intended to form a right 
of way from the back garden of each house 
Into Church Road, which bounded the side 
of lot 1 on the south, & that the lots would 
be sold subject to & with the benefit of such 
right of way. A that the respective purchasers 
should at the earliest possible moment re- 
move the fifteen feet of end garden wall & 
form the right of way. This condition was 
recited in each of the conveyances. Lot 1 
was conveyed subject to the right of way of 
the owners of the other lots & lots 2 & 3 with 
the benefit of A subject to the right of way. 
The purchaser of lot 1 let it for a term of 
fifty years, whioh expired on June 15, 1922, 
subject to the right of way. In 1904 pltf. 
took an assignment of this lease, & in 1911 
he purchased the fee simple of lots 2 A 3, 
with the benefit Sc subject to the right of way. 
Deft, was the present owner of lot 1. For 
fifty years from the date of the original sale 
no attempt was made to form the proposed 
roadway, the garden walls dividing the several 
lots remained intact, & the wall separating 
lot 1 from Church Road was not breached. 
Church Road was six feet above the level of 
the back gardens. In 1883 the original lessee 
of lot 1 in the course of erecting some stables 
in his back garden raised the surface of the 


strip of land at the end pf his lot to the level 
of Church Road, with the result that there 
was a drop of six feet from that strip Into 
lot 2. In 1919 pltf., in anticipation of the 
expiration of his lease, proposed to build a 
garage on lots 2 A 3. With that object in 
view he pulled down part of the wall which 
separated the rear portion of lot 1 from 
Church Road & erected gates there, Sc he 
also raised the level of the rear portion of 
lot 2 : & subsequently he caused a car to be 
driven through the gates over the strip in 
lot 1 into lot 2. On the expiration of the 
lease deft, blocked up the gates & obstructed 
the way. In an action by pltf. as owner of 
lots 2 & 3 to enforce his right of way against 
the deft.: — Held: (1) until the land was 
cleared there could be no effectual creation 
of a right of way $ (2) having regard to the 
time which had elapsed before any purchaser 
attempted to assert his rights under the 
original conveyance, the inevitable inference 
. was that the arrangement made in 1870 had 
, been abandoned by common consent. — Swan 
, v . Sinclair, [1925] A. 0. 227 ; 94 L. J. Ch. 
104; 132L.T. 577 ; 89 J. P. 38 ; 41 T. L. R. 
158 ; 22 L. G. R. 705, H. L. 

I. Alternative headnote in 15 R. R. 608, n. : — 

** Unity of seisin of the land to which a 
right of way is appurtenant, with the land 
over which the way lies, extinguishes the 
right of way. But if there is a subsequent 
severance, the continued use of the way may 
be given in evidence of its necessity, although 
the owner claiming such way or necessity 
has acquired other land through which it 
would be physically possible to make a way ; 
no such way having been in fact made or 
used." 


Part VII. — Rights of Way. 

571. Add. Annotation Generally , Refd. Williams- validly be made appurtenant to land with 

Ellis v. Oobb, [1935] 1 K. B. 310. which the way has no physical contiguity, 

671a. Contiguity between dominant tenement St but it must be beneficial in respect of the 

way unnecessary.] — (1) A right of way can occupation of that land. 


PART VI. SECT. 8. SUB-SECT. 2.— B. 

#07 1. Non-user alone as presumption 
of abandonment — Abandonment Question 
of fact.} — While mere non -user is not 
sufficient to amount to abandonment 
of a right of way. it is a fact to be taken 
Into consideration, as it is from ail 
snob tacts that the ot. has to decide 
whether or not a dear intention to 
abandon oan be inferred or is indicated. 
Where pltf. & his predecessors in title 
had tailed to exercise a right of way, 
had fenoed off their land, bo as to 
shut off the right of way 8c had omitted 
any speolflo mention of the right in 
various oonveyanoes: — Held: an aban- 
donment was established. — Christo - 
PHEBV. Cohen (1934), I. L. R. 8 Han. 
534.— IND. 

508 v. Non -user is not or 

itself evidence ot abandonment. — 
Nantais ®. Pasnbbl f 19381 4 D. L. B. 
368 ; #9 O. L. R. 318.— CAN. 

608 vi. Onus of proof.)— his- 

comes e. Mauqhan, ri98|l I D. L. R. 
897 ; 63 O. L. R. 838.— OAN. 

g L .) — A mntoal right of way 

was established in 1907 & 1908 by 
grants oonveying adjoining parcels of 
land respectively to the predecessors 


of the other, extending from the 
westerly limit of a street westerly for 


75 feet. There was a dispute as to the 
westerly 15 feet, as to whioh deft, 
alleged that pltf.*s right of way bad 
been abandoned : — Hud : the evidence 
did not Justify the inferenoe that the 
right of way had been abandoned, 
although it was first used by deft, or 
her predeoessor only. — B aker t>. 
Harris, [1930] 1 D. L. R. 354 ; 64 

0. L. R. 513.— OAN. 

PART VL SECT. 8, SUB-BECTi 1. 

1 j. ,] — The unity of the dor- 
mant Sc servient estates in the same 
person extinguishes the easement 
appurtenant to the dominant estate. — 
Tinkowri, etc. v . Ram, etc. (1938), 

1. L. R. 50 Oalo. 356.— IND. 

1 ii. Basement of support .) — 

Backus v. Smith (1880), 5 A. R. 341. 
—CAN. 

#49 i. Unity of possession without 
unity of seisin— Suspension of easement 
—Water.}— Tixkoww , etc. , «. .Ram, 
etc. (1923), I. L. R. #0 Calc. 356. — 
IND. 

n 1. .)— An easement may 

he revived after it has been ex- 
tinguished. by the union of the domin- 
ant 4c servient t en em e nts in one 
owner, by their subsequent severance, 
provided the easement is apparent, 
continuous St e s sential to the enjoy- 
ment of the dominant t enem ent. — 


Tinkowri, etc. v . Ram, etc. (1922), 
I. L. R. 50 Oalo. 356.— IND. 

PART VI. SECT. 4. 


servient tenement does not exti n gu i sh 
a true easement. — Hutchings v. Camp- 
bell, Wilson & Horne, Ltd., [1924] 
2 D. L. R. 299 ; 1W.W.R. 1070 ; 20 
Alta. L. R. 275.— CAN. 

PART VII. SECT. 1. 

#66 ii. Agreement between eo- 

owners .J — Deft. St B, each of whon 
owned one-half of a lot of land, entered 
into an agreement tor a right of way 
to a building in the rear, each con- 
tributing from his half one toot nine 
inches, so as to make a right of way. 
three feet six inohes in width : — He Id .* 
the deed providing for the establish- 
ment ot the way must be construed as 
a mutual conveyance from eaoh party 
to the other of an interest in the land 
necessary to be used in common tor 
the alleged right of way, & not as an 
agreement to establish a right ot way 
by grant or otherwise. — Travis In- 
vestment Go. v. Power, (19351 1 
D. L. R. 233 ; 57 N. a R. 432.— CAN. 


r. For 
hanatu.* 


1 Badhanath ' 


VoL XIX.-— Basements. Cases 571a— 587, 


Pltf. was the owner of a house in St. Ives, 
Cornwall, & of a private roadway to the south 
of the house leading from a highway to the 
west to garages at the eastern end, which also 
belonged to pltf. Property which included 
the roadway ft garages had been conveyed 
to his predecessor in title by N. by a con- 
veyance dated Oct. 16, 1021, which contained 
a reservation to N. & his successors of a 
perpetual right of wav along the roadway 
with power to extend It some yards to land 
further east belonging to N., which was 
shown on a plan attached to the conveyance 
& coloured blue. Subsequently N. bought 
some land north of the blue land, & by a deed 
dated Mar. 22, 1926, a right to extend the 
roadway to this land was substituted for the 
right to extend it directly on to the blue 
land. The result of this was that when the 
roadway was so extended it could sub- 
stantially only obtain access to the blue land 
over an intervening strip of the land to the 
north of it. Deft. co. having purchased the 
blue land & the land to the north of it built 
a garage for motor omnibuses on the blue 
land & proceeded to extend the roadway 
to the intervening strip & carry it over the 
strip to the blue land. As the part of the blue 
land where the garage stood was much higher 
than the roadway deft, co., in order to obtain 
a gradual slope, continued the roadway on 
pltf.’s land by means of a concrete ramp, 
which by the time it reached the five foot 
wall between pltf.’s land & the intervening 
strip was almost the height of the wall. 
Pltf. objected strongly to the making of this 
ramp, which made access to his garages more 
difficult, & brought an action claiming (a) that 
defts. had no right of way over the roadway 
for the reason that the right alleged to have 
been given pertained only to the blue land 
to which there was no direct access from the 
roadway ; or alternatively (6) that there had 
been excessive user of the right (i.) by reason 
of the building of the ramp, and (ii.l by 
reason of the user of the roadway for motor 
buses : — Held : it was sufficient that a right 
of way should be beneficial in respect of the 


ownership of the land to which it purported 
to be made appurtenant, & there need be 
no physical contiguity between the way & 
the dominant tenement ; but (2) there had 
been excessive user in regard both to the 
building of the ramp & to the user of the road- 
way for motor omnibuses. — Todriok v. 
Western National Omnibus Co., Ltd., 
[1934] Oh. 661; 103 L. J. Ch. 224; 161 
L. T. 168 ; 78 Sol. Jo. 318, C. A. 

Annotation : — As to (1) Consd. Re Salvin’a Indenture. Pitt v 
Durham County Water Board, [1938] 2 All E. R. 498. 

580. Add* Annotation : — Refd. West Midlands 
Joint Electricity Authority v. Pitt, Minister 
of Transport v. Pitt (1932), 96 J. P. 169. 

581. In the cross-references following this case for 
“ Church ways .] — See Highways,” substitute 
“ Church ways.] — See Ecclesiastical Law, 
p. 307, poet." 

598. Add. Annotation : — Reid. Taylor v. British 
Legal Life Assce. (1926), 94 L. J. Oh. 284. 

607. Add. Annotations : — Dlstd. Aldridge v. Wright, 
[1929] 2 K. B. 117. Apld. Borman v. 
Griffith, [1930 1 Gh. 493. Refd. Liddiard v. 
Waldron, [1933] 2 K. B. 319. 

641. Add. Annotation : — Refd. Taylor v . British 
Legal Life Assce. (1926), 94 L. J. Oh. 284. 

652. Add. Annotation: — Refd. Symes & Jaywick 
Associated Properties, Ltd. v. Essex Rivers 
Catchment Board, [1937] 1 K. B. 648. 

658. Add. Annotation : — Generally , Refd. Blundy, 
Clark & Co. v. London & North Eastern 
Railway (1931), 100 L. J. K. B. 401. 

664. Add. Annotation : — Refd. Callard v. Beeney* 
[1930] 1 K. B. 363. 

683. Add. Annotation : — Refd. Callard v. Beeney, 
[1930] 1 K. B. 363. 

684. Add. Annotations : — Consd. S. E. Ry. v. 
Cooper, [1924] 1 Ch. 211 ; Todrick v. Western 
National Omnibus Co., [1934] Ch. 190. 

687. Add. Citations : — [1924] 1 Oh. 211 ; 130 

L. T. 273 ; 88 J. P. 37. 

Add. Annotation : — As to (2) Refd. Birkdale 
District Electric Supply Co. v . Southport 
Corpn., [1926] A. C. 366. 


PART VII. SECT. 2, SUB-SECT. 6. 

602 I. Extent of user of wav — Grant 
subject to existing obstruction .} — When 
a right of way is granted over land on 
whloh there exists an obstruction at 
the date of the grant, it Is a question 
of Interpretation of the grant whether 
the easement is subject to the obstruc- 
tion or free from it. — Spear e. Row- 
LATT, [1924] N. Z. L. R. 801.— N.Z. 


PART VII. SECT. 3, SUB-SECT. 2.— B. 

620 vL .]— A aide door in the 

wall of the back garden of pltf.’s 

£ remises opened Into an avenue leading 
J deft. '8 house. Pltf. claimed a right 
of way from this door, along the 
avenue, to the avenue gates. Pltf. ’s 
premises were the end house of a ter- 
race of six similar houses, which formed 
the base of a triangle in the apex* of 
which stood deft.'s bouse. The avenue 
from the latter house ran alongside the 
garden wall of pltf.’s house. ft its gates 
opened on the same street as the front 
entrance of the terrace of houses. All 
even houses had been built by the 


daughter, who died In 1919, a severance 
of ownership as between pM.V house Sc 
defL’s house was created ; Sc, subee- 


quently, pltf. purchased the fee simple 
of his house. He gave evidence that 
he had entered the premises in 1917 
under an agreement for a twelve- 
months* letting. Sc continued as tenant 
until he acquired the fee simple 
interest ; Sc that he had used the door 
in the garden wall for the purpose of 
bringing In ooal Sc manure. Sc of bring- 
ing bicycles in Sc out. Evidence was 
also given by the tenant of the 
premises from 1899 to 1907 that he 
reoeived the key for the door or found 
it hang ing in the premises, that he 
used the door for the purpose of getting 
in ooal Sc for porters delivering goods, 
that his original landlord, who died in 
1906, used to get a little path con- 
necting the door with the avenue 
cindered. Sc that he gave up the key 
on the expiration of his tenancy; Sc 
evidence was given by the tenant from 
1911 to 1916 that he used the door tor 
bringing goods in Sc out Sc for getting 
In ooal Sc manure. PltL’s tenancy 
agreement wu not proved, nor was 
there evidence of any agreement ae to 
a right of way or easement. Only one 
other house in the terrace of six houses 
had a back entrance. Sc this back 
entrance, which also opened into deft.’* 
premises, had become disused before 
action brought. There was no evi- 
dence as to its previous user, nor wi 

o 


there any evidence as to the origin of 
either back entrance : — Held : pltf. 
had failed to establish his claim. — 
M'Donaqh tJ. Mulhollanjd, [1931] 
I. R. 110.— IR. 


PART VII. SECT. 8, SUB-SECT. 2.— D. 

r i. .] — Fielder v. Bannister 

(1860), 8 Or. 267.— CAN. 

PART VII. SECT. 6, SUB-SECT. 8.— 
B. (a). 

683 v. .) — Travis Investment 

Co. v. Power, [1926] 1 D. L. R. 232 ; 
67 N. S. R. 432.— CAN. 

si. .] — Where there wne a 

grant of way to Sc from claimant’s 
warehouse solely for the purpose of 
tAictng goods to Sc from the warehouse. 
Sc at the time of the grant claimant 
had no building wnlch oould be de- 
scribed as a warehouse, but was then 
contemplating the building of one: — 
Held: when the grant was made the 
parties must have intended to create* 
a right of way in connection with the 
warehouse to be erected in the future. 
Sc the grant ought to be so considered. 
— PATKBfioN ft Barr, Ltd. r. Otago 
University, [1926] N. Z. L. R. 191.— 
N.Z. 



Omm 687a— 1 704a. English and Empire 

687a. .] — In 1928 pltf. conveyed a freehold 

farm to deft®.' predecessor in title by a deed 
which contained the following words : “ & 
together also with a right of way 14 feet wide 
as shown on the said plan marked A in & 
over the portion of title Add numbered 171 
belonging to the vendor for the purpose of 
access to A from the point marked X on the 
said plan to the field numbered 169.” The 
property consisted of seventy acres, forming 
part of a property of 102 acres originally 
conveyed to pltf., of which pltf. retained the 
manor house Sc park : — Held : the dominant 
tenement in this grant was the whole of the 
lands assured by the deed, that the right of 
way was appurtenant to those lands, Sc was 
not limited to the right to use the way for 
purposes connected with field 169 only. — 
0 ALLARD V. Beeney, [1980] 1 K. B. 8 68 ; 99 
L. J. K. B. 183 ; 142 L. T. 46. 

Annotation .*t— ReM. Todriok v. Western National Omnibus 
Oo., [1984] Oh. 861. 

687b# •] — Pltf.’s predecessor conveyed to 

deft. |t certain field of which deft, was tenant, 
Sc granted to him as a means of access to the 
field a right of way “ as at present enjoyed ” 
over a drive which passed through the vendor's 
property. The field had been used mainly 
for agricultural purposes & to a small extent 
as a camping ground. After the conveyance, 
the number of people using ti e field for camp- 
ing Sc consequently passing over the drive 
increased considerably. In an action for a 
declaration that deft, was not entitled to use 
the drive so as substantially to increase the 
* burden of the easement over the drive by 
altering its character, nature or extent : — 
Held : the words “as at present enjoyed ” 
had no reference to the purposes for which 
deft, was using the field nor to the quantity 
of the user, but referred to the quality of the 
user, i.e., on foot, with horses Sc with vehicles, 
by deft, at the time of the conveyance. — 
Hurt v. Bowmbr, [1937] 1 All E. E. 797 ; 
63 T. L. R. 326 ; 81 Sol. Jo. 118. 


Digest Supplement. 

688a# Excessive user — What amounts to.] — Tod- 
rick o, Western National Omnibus Oo., 
I im. t No. 571a, ants. 

700a# — Robertson «. Adams <1930), 

69 L. Jo. 801 $ tub nom. Robertson p. 
Abrahams, 169 L T. Jo. 805 ; [1980] W. N. 
79. 

702# Add* Annotation: — Ae to (2) Could. Oallard 
v. Beency, [1980] 1 K. B. 858. 

706. Add. Annotation : — Consd. Oallard v . Beeney, 
[1930] 1 K. B. 858. 

710* Add. Annotation a : — Ae to (1) Consd. Todrick 
v* Western National Omnibus Oo. (1984), 
103 L* J. Oh. 224. Refd. Warwickshire Coa] 
Oo. v. Coventry Corpn., [1934] Oh. 488. 

718. Add. Annotation: — Refd. Williams- Ellis v. 
Oobb, [1985] 1 K. B. 810. 

721a. Inoludes motor cars.] — A.-G. v. Hodgson, 
. T1922] 2 Oh. 429 ; 91 L. J. Oh. 426 j 127 

• L. T. 329 ; 87 J. P. 121 ; 38 T. L. R. 601 { 

# 66 Sol. Jo. 538 ; 20 L. G. R. 425. 

724a. User by horse-drawn vehicles — Includes 
motor traffic.] — The successive rectors of H. 
had used a way across a farm as the means of 
getting to Sc from the rectory. It was proved 
that the rectors Sc those having business with 
them had used the way both on foot Sc with 
horses Sc carts for more than 40 years. Upon 
a union of benefices, the rectory was sold, & 
the new owner, who used the land for agri- 
cultural purposes, caused the way to be used 
by mechanically-propelled vehicles. It was 
contended that proof of user by horse-drawn 
vehicles did not give a right to use the way for 
mechanically-propelled vehicles : — Held : the 
user proved gave a right to use the way for 
mechanically-propelled vehicles. — Look v. 
Abercestbr, Ltd., [1939] Ch. 861 ; [1939] 3 
AH E. R. 662 ; 108 L. J. Oh. 328 ; 161 L. T. 
264 ; 66 T. L. R. 948 ; 83 Sol. Jo. 666. 


PART VII. SECT. 6, SUB-SECT. 8.— 
B. (b). 

690 I, Limited bv user proved — Only 
token terminus ad qutrk of special 
mrfwe.}— The only oases m whioh 
servitudes of way acquired by pro* 
Soription are limited by reference to 
the purposes of the traffic carried by 
them are those oases In whioh there is 
some apeoial feature attached to the 
terminus to whioh the roadway leads, 
as in a way to a mill, kirk, or peat 
moss. — Oarstaxbs v. Spknoe, [1924] 
8. O. 880. — SOOT- 

PART VIL SECT. 6. SUB-SECT. 8.— 
B. <•).. 

701 I. Whether over whole width — 
Via trifo.1 — The right of pltf. to a way 
over a fenced driveway or lane, 49 fen 
In width, part of a parcel of land owned 
by deft., was held to have been estab- 
lished by prescription, but the right 
was limited to, the via trita or the part 
of the lane actually used by plt£ 8c 
his pre d ecessors In passing over It with 
horses It vehicles. — Pickard v. Keb- 
TtiOK, [1929] 1D.L.R. 498 ; 68 O.L7R. 
226.— -CAN. 

PART VII. SECT. 6. SUB-SECT. 

* B. (f). 

716 I. Whether way for general pur - 

lands sought to interdict the pro- 
prietor of adjoining lands from caning 
building materials for dwelling-houses 
over a roadway or track whioh 


traversed their lands : — Eteld : during 
a period defenders had acquired a 
servitude right of access for cart 
traffic; A the fact that the carting 
had been for agricultural purposes did 
not limit the servitude to a right of 
passage for such purposes, but a right 
of access by cart for all purposes, 
including the carting of building 
materials, had been aoquired. — C ab- 
stairs v. Spenok, [1924] 8. 0. 380. — 
SCOT. 

716 II. .) — Where a dominant 

owner, who has acquired a right of 
way over the servient heritage for the 
agricultural uses of bis land, seeks to 
use that right of way for non- 
agrionltural purposes, he has a right 
to do so, provided that additional 
burden is not thereby imposed on 
the servient heritage. — M amcbbbsba 

SORABJI V. VlBJIY ALLA BBD Aft JBKI- 
BOND AS (1926), L L, R. 60 Bom. 685.— 

DVD. 

PART Vn. SECT. 6, SUB-SECT. 3.— 
B. (*). 

sk. Includes right to sa caeat e aroun d 
Grading to street level necessary.) — The 
grant of a right of way, Impliedly, for 
use as a p— age for an automobile, 
carries witfafTthe right to exoavate the 
ground In order to grade it to street 
* MoroaB ’ u## * 1 °* *• 

PART VII. SECT. 6, SUB-ffECT. 8.— C. 

785 1. Whether corresponding attem- 
Han of user permi ssible --Interpretation 

it 


of grant.] — A right-of-way was granted 
by a memorandum of transfer under the 
Land Transfer Act to the respective 
owners of the dominant tenements, one 
of whom was pltf., “A every part 
thereof (to be appurtenant to the said 
land),” m the following terms : ** Full 
& free right A liberty for themselves 
A each of them their A each of their 
respective tenants servants A workmen 
A all persons going to It from (the 
dominant tenements) to pass A repass 
along the said pieoe of land . . . 
hereby intended to be transferred for 
a right-of-way. ” In an action claiming 
a declaration of right, injunction, A 
damages : — Meld : (1) taking into con- 
sideration the circumstances when the 
grant was made, as the ot. was entitled 
to in interpreting the grant, pltf. was 
entitled to a- declaration of Fight that 
the right ot pltf., etc., to pass A xepass 
along A over the land comprised the 
right-of-way was “ with or without 
hones A other animals, carts A vehicles 
of all descriptions for all reasonable 
purposes of the farmfeg or other 
occupation ” of pltf. ; (2) as the words 
of the grant made the way appurtenant 
to the land in the dominant tenements 
A every part thereof, the way might be 
used for the purposes for which such 
land was from time to time used, 

S2S rt «J 1, ^m522f , 7» ,, ®L^2 

from the purposes lor which the 
dominant tenements were used at the 

Mrari rffinratm 

189. — NJ6. 




VoL ZEL— Baaemtnts. Omm 7»-~858, 


738. Add. Annotations : — Cons*. 8. E. By. v. 
gpoper. [1824] lGh.211 ; Todrick v. Western 
National Omnibus Co., [1834] Oh. 180. 

740. Add. Annotation R®fd. Todrick v, Weetem 
National Omnibus Oo. (1834), 103 L. J. Oh. 
224. 


748. Annotation: — (Toned. 8. E. By. v. 

Cooper, [1824] 1 Oh. 211. 

754. Add. Annotations : — Held. Taylor v. British 
Legal life Assce. (1825), 94 L. J. Oh. 


284 ; Todrick v. Western National Omnibus 
Oo. (1984), 103 L. J. Oh. 224. 

788. Add. Annotation : — As to (2) Held. Bobertson 
v. Adams (1930), 69 L. Jo. 301. 

787. Add. Annotations ?—A& to (3) Oonsd. Callard 
v. Beeney, [1930] 1 K. B. 358 ; Todrick e. 
Western National Omnibus Oo. (1834), 103 
L. J • Oh. 224. 

785. Add. Annotation : — As to (1) Apld. Oldham t>. 
Sheffield Oorpn. (1927), 186 L. T. 681 


Part VIII. — Light 


828. Add. Annotations: — Oonsd. News of the 
World, Ltd. v. Fairhead (Allen) & Sons, Ltd., 
[1981] 2 Oh. 402. Held. Hapgood v. Martin 
& Son, Ltd. (1934), 152 L. T. 72 ; Paine & Co. 
v. St. Neots Gas & Coke Co., [1939] 3 All E. R. 
812. 

880. Add. Annotations : — As to (1) Folld. Price v. 
Hilditoh, [1930] 1 Oh. 500. Consd. Smith v. 
Evangelization Society (Incorporated) Trust, 
[1933] Oh. 515 ; Fishenden v. Higgs & Hill, 
Ltd. (1935), 153 L. T. 128. As to (3) Consd. 
Sheffield Masonic Hall Co. v. Sheffield Oorpn. 
(1932), 48 T. L. B. 386. As to (6) Consd. 
Slack v. Leeds Industrial Co-op. Soc. (1924), 
94 L. J. Ch. 46. As to (10) Held. News of the 
World, Ltd. v. Fairhead (Allen) & Sons, Ltd., 
[1931] 2 Oh. 402. 


833. Add. Annotation : — As to (1 ) Consd. Fishenden 
v. Higgs & Hill, Ltd. (1936), 163 L. T. 128. 

834. Add. Annotation : — As to (2) Retd. Peech v. 
Best (1930), 99 L. J. K. B. 537. 

841. Add. Annotation : — As to (8) Consd. News of 
the World, Ltd. v. Fairhead (Allen) & Sons, 
Ltd., [1931] 2 Oh. 402. 

842. Add. Annotations : — As to (2) Oonsd. Sheffield 
Masonic Hall Oo. v. Sheffield Oorpn. (1932), 
48 T. L. R. 336. Retd. Fishenden v. Higgs & 
Hill, Ltd. (1936), 158 L. T. 128. 

850. In passage commencing “ Held : (3) in order 
to satisfy Prescription Act, 1882 (c. 71), e. 2,*' 
for “ s. 2 ” read “ s. 3.” 

858. Add. Annotations: — Consd. Foster v. Lyons 
(1926), 70 Sol. Jo. 1182. Apld. Hapgood v . 


PART VII. BEOT. 6. SUB-SECT. 8.— 

D. (a). 

754 i. Method of— Whether 

reasonable.] — Deft, leased to pltf. an 
island, standing in a shallow lake, 
which In the dry season became a 
muddy marsh. The land surrounding 
the island belonged to deft., & the 
lease provided that pltf. should have a 
right of way across it, nothing being 
said as to the mode of exercising the 
right. Pltf. having built a trestle 
bridge from the island to the main 
land : — Held : pltf.*e mode of user was 
reasonable. Sc deft, was not justified In 
interfering with the bridge. — But- 
ch art r. DoYLK (1897), 24 A. R. 815. 
— OAR. 

si. Removal of existing obstruction 
■—Way granted free of obstruction .J— 
Where a right of way is granted over 
land on which there exists an obstruc- 
tion at the date of the grant, but free 
from It, It is for the grantee to get rid 
of the obstruction by his own act. 
Ike grantor is not under any obligation 
in the absence of a contract to that 
effect. — B pbab e. Rowlatt, [1924] 
N. 2. L. R. 801.— N.Z. 

sp. Alteration — Carriageway into 

motorway.} — An easement intended as 
a driveway may he excavated Sc used 
tor a motor if this can be done without 
causing injury to other lands. — 
Smith «. Morris, [1986] 2 D. L. R. 
780. — 0AM. 

VU. SECT. 6, SUB-SECT. 8.— 

0. (b). 

II. G ene ra l rvle.) — Apart from 
il custom or expre ss eon tract, the 
ir of a servient tenement Is not 
d to execute any repairs naoessary 
leave the enjoyment of the eaee- 
i by the owner of the dominant 
nent. — Oman v. Rowlatt, (1984] 

> Im B. 891. " W.Z. 


Pi. 


by Rant, a right of w 
land, the property 
pltf. was entitled c 


over adjoining graving or agricultural 
land of deft, to a public highway. Sc 
that he was entitled to enter on deft.'g 
and to effect reasonably necessary 
repairs to the way. Deft, admitted 
that pltf. Sc his predecessors in title 
had, since the year 1861, at all times 
of the year passed Sc repaased over a 
defined portion of deft.*s land between 
pltf/s land Sc the highway :—Held : 
pltf. was entitled to a right of way & 
was entitled to enter on the land of 
deft, to effect reasonably necessary 
repairs to the way. — B yrne v. Steele, 
[19381 V. L. R. 148. — AUS. 

PART VII. BEOT. 8. 

. J — Deft, having, 
way over a strip of 

- of pltf. i — Held : 

pltf. was entitled to ereot a tenoe 
upon the boundary between the strip 
Sc deft. 'a land, allowing deft, reasonable 
access by a gate or gates to the way. — 
Lewis v. Wakeuno (1923), 64 O. L. R. 
647.— CAN. 

s L Whether duty on domi- 

nant owner to dose. ] — A landowner over 
whose holding an adjoining owner had 
a general right of way' erected a gate 
across the passage over whioh the right 
existed. There was no Intention on the 
part of the servient owner to derogate 
from the rights of the dominant owner, 
but the latter, objecting to the obstruc- 
tion, left the gate open after he had 
used the way. The servient owner, 
suing by olvu Mil* claimed damages 
for the failure^ refusal by the dominant 
owner to does the gate. No actual 
damage was c au se d : — Held : the gate 
having been greeted by the servient 
in tt# n 


_ reasonable Sc proper 

exercise of nis rights in his own 
vty» that an obligation was oast 
the dominant owner to shut it.— 
anaAM v. Beery, [1922] 2 I. R. 1. 
— IR. 

• |L — .) — When a gate 

is erected across a private road were 

u 


is no absolute obligation on the owner 
of the dominant tenement to olose 
such gate after passing or repassing on 
the private road. — B ender v. Gohl, 
[1928] S. A. 8. R. 82ft.— AUB. 

s lii. .] — Where, in 

respect of land held In fee simple 
under Real Property Act. 1886* there 
was a grant to an adjoining owner of 
“ fee Sc unrestricted right of way,** 
which words, by sect. 89 of the Act, 
imply "full Sc free right Sc liberty 
to pass Sc repass.” the ereotiou of a 
gate was not in the circumstances dis- 
closed In evidence an obstruction or 
Interference with that right. There 
is a duty on the owner of the dominant 
tenement Sc others using Sc enjoying 
the right of way through him in 
normal circumstances to shut the gate 
after opening Sc passing through it if 
leaving it open occasions damage 
to the owner of the servient tenement 
or others claiming through him. — 
Gohl v. Bender, [1930] 8. A. S. R. 
168.— AUB. 


PART V1L BEOT. 9, SUB-SECT. 1. 
•d. Measure of damages .] — North- 
ern Agency, Ltd. v. Army 4c Navy 
Department Store, Ltd., [1939] l 
W. W. R. 21 ; 1 D. t. R. it. — CAN. 


PART V1IL SECT. 8, 8UB-8E0T. 1. 

sk. Joint waU.] — Pltf a. sued for the 
establishment of an easement of light 
Sc air through the windows which they 
had built in the southern wall between 
their house 4c deft.’s land. Deft, con- 
tended that the wall was a joint waU 
Sc therefore acquisition of e a sem e nt of 
light Sc air was not possible : — Held : 
the wall being the Joint wall of pltfs. 
Sc deft., the easement of light « air 
through the windows opened in the 
joint wall could not be acquired by 
prescription.— N arayan Balwant v . 
Shankar Waman Govkzkax, I. L. R. 
[1938] Bom. 63. — IND. 
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Martin & Son, Ltd. (1034), 152 L. T. 72. 
Oonsd. Willoughby v. Eckstein (No. 2), [1937] 
Oh. 167. f 

860. Add. Annotation : — Retd. Willoughby v. Eck- 
stein (No. 2), [1937] Oh. 167. 

864. Add. Annotation: — Retd. Herstham Manor, 
Ltd. v . Ooulsdon Sc Purley Urban District 
Council, [1937] 2 K. B. 77. 

878. Add. Annotation: — Retd. Herstham Manor, 
Ltd. v. Ooulsdon Sc Purley Urban District 
Council, [1937] 2 K. B. 77. 

896. Add. Annotation: — As to (1) Retd. Bye v, 
Purcell, [1926] 1 K. B. 446. 

898. Add. Annotation*: — As to (l)Folld. Foster v. 
Lyons (1926), 70 Sol. Jo. 1182. Consd. 
Willoughby v. Eckstein (No. 2), [1937] Ch. 
167. As to (2) Consd. Spillers, Ltd. v. Cardiff 
Assessment Committee, [1631] 2 K. B. 21. 

898a. .] — A reservation in a lease 

empowering the lessor to build on adjoining 
land, notwithstanding such building might 
obstruct any lights on the demised land, 
preverfts the lessee from acquiring a right to 
light under Prescription Act, 1882 (c. 71), 
s. 3. — Foster v. Lyons & Co., [1927] 1 Ch. 
219; 96 L. J. Ob. 79; 136 L. T. 372 ; 70 Sol. 
Jo. 1182. 

Add. Annotation: — Consd. Willoughby v. Eckstein (No. 2). 
11037] Oh. 107. 

898b. .] — Pltf. Sc deft, were lessees of 

adjoining premises under leases granted by 
a common landlord. Deft, having, as pltf. 
alleged, so rebuilt Sc altered his premises as 
. to constitute a nuisance or illegal obstruction 
to certain of pltf.’s windows, pltf. commenced 
an action for an order (inter alia ) directing 
deft, to pull down so much of the buildings 
erected by him as caused the nuisance or 
illegal obstruction complained of. Subse- 
quently a question was raised as a point of 
law in the defence Sc brought before the ct. 
upon an agreed statement of facts whether 
the access of light to the windows of pltf.’s 
premises was enjoyed by consent or agree- 
ment expressly given for that purpose by 
deed or writing within Prescription Act, 
1832 (c. 71), s. 3. In the lease under which 
pltf. acquired the premises rights of light or 
other easements over other premises were 
expressly excluded, Sc the lease was subject 
to all rights Sc easements belonging to 
adjacent property Sc to the adjacent buildings 
or any of them being at any time rebuilt 
or altered according to plans as to height, 
elevation, extent or otherwise as might be 
approved by the ground landlord s — Held : 
the exception from the lease to pltf. of any 
right to fight coupled with the right expressly 
reserved for the adjacent buildings to be 
rebuilt constituted a grant by the lessee to 
the lessor of the right to build during the 


term of the lease on the adjacent land (in- 
cluding deft.’s premises), notwithstanding 
the effect of such rebuilding on the light to 
pltf.’s premises, Sc constituted an agreement 
by pltf. that any enjoyment of light to her 
premises was throughout her lease permissive 
only. There was therefore a sufficient agree- 
ment or consent in writing relating to the 
enjoyment of light to the pltf.’s premises to 
satisfy the proviso to sect. 3 of Prescription 
Act, 1832 (c. 71), Sc to prevent pltf. acquiring 
any statutory right to fight under the sect. — 
Willoughby v. Eckstein (No. 2), [1937] Oh. 
167 ; [1937] 1 All E. R. 267 ; 106 L. J. Cb. 86 ; 
166 L. T. 187 ; 63 T. L. R. 261 ; 81 Sol. Jo. 
98. 

904. Add. Annotation: — OeneraUy , Refd. Paine & 
Co. v. St. Neots Gas Sc Coke Co., [1939] 3 
All E. R. 812. 

905. Add. Annotation : — Refd. Fishenden v. Higgs 
Sc Hill, Ltd. (1936), 163 L. T. 128. 

91Q. Add. Annotation: — Consd. Sheffield Masonic 
, Hall Co. v. Sheffield Corpn. (1932), 48 T. L. R. 

# 336. 

941 . Add. Annotation s : — Consd. Fishenden v* 
Higgs Sc Hill, Ltd. (1936), 163 L. T. 128. 
Refd. Smith v. Evangelization Society (Incor- 
porated) Trust (1933), 102 L. J. Ch. 276. 

912. Add. Annotation : — Refd. Fishenden v . Higgs 
Sc Hill, Ltd. (1936), 163 L. T. 128. 

914. Add. Annotation : — Aa to (1) Refd. Fishenden 
v. Higgs Sc Hill, Ltd. (1936), 163 L. T. 128. 

918. Add. Annotation : — As to (2) Consd. Fishenden 
v. Higgs Sc Hill, Ltd. (1936), 163 L. T. 128. 

920. Add. Annotation : — Generally, Refd. Smith v. 
Evangelization Society (Incorporated) Trust, 
[1933] Ch. 616. 

928. Add. Annotation: — As to (1) Refd. Smith v. 
Evangelization Society (Incorporated) Trust 
(1933), 102 L. J. Ch. 275. 

982. Add. Annotations : — Consd. Sheffield Masonic 
Hall Co. v. Sheffield Corpn. (1932), 48 
T. L. R. 336 ; Fishenden v. Higgs Sc Hill, 
Ltd. (1935), 163 L. T. 128. 

934. Add. Annotation : — Refd. Fishenden v. Higgs 
Sc Hill, Ltd. (1935), 79 Sol. Jo. 434. 

934a. .] — The standard as to the amount of 

light required to be left so as to prevent 
a nuisance is an absolute one, & if an ob- 
struction to an ancient fight renders a room 
inadequately lighted & causes an actionable 
nuisance, the obstruction does not cease to 
be actionable because the room is situated in 
a manufacturing town. — Horton’s Estate, 
Ltd. v . Beattie, Ltd., [1927] 1 Ch. 75; 96 
L. J. Ch. 16; 136 L. T. 218; 42 T. L. R. 
701 ; 70 Sol. Jo. 917. 

Annotation: — Oonsd. Fishenden v. Higgs Sc Hill, Ltd. (1935), 
153 L. T. 128. 


PART VIII. SECrr.4, SUB-SECT. l.—B. 

911 Till. .1 — Held : interpreting 

the term ** ordinary light ” in a 
common -sens© manner, a pltf. is not 
claiming more than ordinary light 
because he claims a reasonable amount 
of direot light where he may expect to 
And it in a room laterally lighted. Sc 
the deprivation of such direot light 
may be taken into account in consider- 
ing the effect of a deprivation of light 
by an obstruction on the servient 
tenement. If so much latitude be 


not given to the expression “ ordinary 
light*’ the flexibility of the legal 
principle streesed in Col 1$ v. Hams 
Colonial Stores is lost & a rigid standard 
set up by experts is introduced; 

Pita, were the owners in tee of 
certain premises in whioh they had for 
many years carried on the manufacture 
Sc repair of ootton Sc jute bags Sc the 
colour printing of same. The said 
premises bad been re-built by them in 
or about the year 1903. In Ray, 1934, 
defts, demolished a theatre, their 
property. Sc constructed a new theatre 
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of a much greater height upon the site. 
The light which plus.* premises had 
enjoyed was diminished as a result. Sc 
nitfs. alleged that their business 
suffered in oonseauenoe. Pltf*. brought 
an action claiming an injunction to 
restrain defts. from pennitting to 
remain any portion of the said theatre 
which had caused or would cause a 
nuisance or illegal obstruction to the 
access of light to the windows of 
pltfs.' premises. — Surra Sc Surat e. 
Dublin Tkbatos Oo„ Ltd., (1930. 
I. R. 692. — 1R. 




VoL SIX. — Easements. Cases 984b— 807a. 


084b* •] — A right of light by prescription to 

a room in a residential house is not to be 
measured by the use to which the room has 
been put in the past. 

Pltf. owned a freehold house built in & 
occupied since 1907, A continuously having 
adequate light to the windows & openings, 
including kitchen A scullery windows, on its 
north side, on which it was bounded by 
deft.’s house. Up to Jan. 1929, the two 
houses were separated by narrow passages 
on either side of a dwarf boundary wall 
belonging to deft., which was also the 
boundary wall between the back gardens. 
At the beginning of Jan. 1929. without 
intimation to pltf., building operations were 
begun on deft.’s premises, the ooundary wall 
being raised to form a side wall of the new 
building. On Jan. 28 pltf.’s solrs. wrote to 
deft., her builders & her architect, asking 
that the work should cease at once. Two 
days later the building was still proceeding, 
A on Feb. 4 the wall was 15 feet high. On 
the next day pltf. issued a writ, A on Feb. 16 
a motion came before the ct. By that date 
the wall had been raised to its full height of 
23 feet, & an undertaking by deft, not to 
raise it further was useless. In an action by 
pltf. for a mandatory injunction A damages : 
— Held : (1) pltf.’s right of light to the 

scullery windows was not limited by the 
use to which the scullery had been put in the 
past; (2) in the circumstances, the case 
was not one for a mandatory injunction. — 
Price v. Hilditch, [1930] 1 Ch. 500 ; 99 
L. J. Ch. 299 ; 143 L. T. 33. 

Annotation As to (1) Held. Smith v. Evangelisation 
Sooiety (Incorporated) Trust, [1933] Oh. 516. 


984c. .] — The burden on a servient tenement 

cannot be increased by any merely voluntary 
action of the owner of the dominant tenement. 

In an action to restrain interference with 
light to a window in a room lighted also, 
at the beginning of the period of twenty 
years before action brought, by skylights 
which during that period were blocked up 
but which though not ancient lights could 
not have been obstructed except by the 
action of the owner of the do minan t tenement 
himself, the ct. in deciding the issue as to 
nuisance mus t treat the skylights . as rein*; 
stated & will not disregard the vertical light 
which the skylights would afford, even if it 
is established that for some purposes of user 
that vertical light would be uns atisfa ctory . 
— Smith v. Evangelization Society (In- 
corporated) Trust, [1933] Ch. 515 ; 102 
L. J. Ch. 275 ; 149 L. T. 6 ; 49 T. L. R. 
262, C. A. 


984d. Light received through windows on different 
sides of building— Extent of right to each 
window*] — When a room in a bu il di n g 
receives light through windows on different 
sides which are ancient lights, the owner of 
land on either side as a general rule can build 


only to such a height as, if a building of like 
height were erected on the other side, would 
not deprive the room of so much light as to 
cause a nuisance. — Sheffield Masonic H a l l 
Co., Ltd. v. Sheffield Oorpn., [19321 2 Oh. 
17 ; 101 L. J. Oh. 328 ; 147 L. T. 474 ; 48 
T. L. R. 336. 


Annotations .—Reid. Smith t>. EramrelUaUpn Society (In- 
corporated Trust (1933), 140 L. tT 6 ; Fishenden t>. Higgs 
& Hill, Ltd. (1935), 153 L. T. 128. 


938. Add* Annotation : — Refd. Fishenden v. Higgs 
A Hill, Ltd. (193$), 153 L. T. 128. 


940. Add . Annotation :—As to (6) Refd. Fishenden 
v. Higgs & Hill, Ltd. (1935), 153 L. T. 128. 


942. Add. Annotation As to (1) Refd. Fishenden 
v. Higgs A Hill, Ltd. (1936), 153 L. T. 128. 

953. Add. Annotations .— As to (4) Consd. Price v. 
Hilditch, [1930] 1 Ch. 600. Refd. Sheffield 
Masonic Hall Co. v. Sheffield Corpn. (1932), 
48 T. L. R. 336. 


956. Add. Annotations : — Consd. Slack v. Leeds 
Industrial Co-op. Society, [1924] 2 .Ch. 475. 
Refd. Smith v. Evangelization Society (In- 
corporated) Trust, [1933] Oh. 615. 

982. Add. Annotations As to (1) Held. Slack »• 
Leeds Industrial Co-op. Soc., [1924] 2 Ch. 476 5 
Smith v. Evangelization Society (Incor- 
porated) Trust, [1933] Ch. 516. 

988. Add. Annotations:— As to (2) Refd. News of the 
World, Ltd. v. Fairhead (Allen) & Sons, Ltd., 
[1931] 2 Ch. 402. Refd. Smith v. Evangeli- 
zation Society (Incorporated) Trust, [1933] 
Ch. 515. 


985. Add. Annotations : — Consd. 'News of the World, 
Ltd. v . Fairhead (Allen) & Sons, Ltd., [1931] 
2 Ch. 402 ; Smith v. Evangelization Society 
(Incorporated) Trust, [1933] Ch. 515. 

937 a . Increase of burden on servient tene- 

ment.] — An owner of ancient light cannot so 
d iminish his ancient-light area as to increase 
the burden on the servient tenement. 

The observations of Lord Lindlby in 
Colls v. Homs Colonial Stores , No. 830, to 
the effect that in considering whether a 
proposed obstruction would amount to a 
nuisance, non-ancient light from other 
quarters of which the dominant owner might 
be deprived at any time ought not to be taken 
into account were not intended to interfere 
with this paramount principle. If, there- 
fore, the dominant tenement is rebuilt in such 
a way that the area of coincidence between an 
old A new window is much smaller than the 
old window, so that the ancient-light area 
is greatly diminished, the dominant owner 
cannot ask the ct. to measure the nuisance, 
- if any, by treating the rest of the new window, 
rendered obstructible by his own act, as 
blocked up. — News of the World, Ltd. v. 
Fairhead (Allen) & Sons, Ltd-* I 1 ®?!] 2 
Ch. 402 ; 100 L. J. Ch. 394 ; 146 L. T. 11. 

Annotation .—Reid. Smith v. Evangelization Society (In- 
corporated) Trait (1933), 149 L. T. 6. 


Part IX— Water. 


#97. Add. Annotation : — Ae to (1) Refd. Paine & 
Co. t>. St. Neats Gas &> Coke Co., [1939] 3 
AU E. R. 819. 


9 B 7 a. Water from pond.] —A right to 

take water from the pond of another is a 
mere easement, & not a profit A prendre. 
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Mankind v. Wasdalb (1836), 6 Ad. & El. 
768 | 2 H&r. & W. 431 ; 1 Nev. 8c P. K. B. 
172 ; 6L J. K. B. 69 s 111 E. B. 1353. 
Annotations Apld. Franks «. Quinsee (1880). 2 W11L Woll. 
8c H. 68 ; Race e. Ward (1866), 4 B. & B. 702. 


1012. Add. Annotation: — Refd. Port of London 
Authority v. Convey Island Oomrs. (1931), 
101 L. J. Oh. 63. 

1016. Add. Annotation : — Apld. Attwood v, Llay 
Main Collieries (1925), 70 Sol. Jo. 265. 

1046. Add, Annotation: — Gonad. Bartlett v, Tot- 
tenham, [1932] 1 Oh. 114. 

1054. Add . Annotation : — As to (2) Consd. Bartlett 
v. Tottenham, [1932] 1 Ch. 114. 


1066. Add, Annotation : — Refd. Bartlett v. Tot- 
tenham, [1932] 1 Oh. 114. 

1056a. .]~Ba»tlhtt v, Tottenham, 

No. 252a, ante, 

1070. Add, Annotation: — As to (1) Consd. Kee- 
watin Power Co., Ltd. v. Lake of the Woods 
Milling Co., [1930] A. O. 640. 

1092a. .] — Gbbqbn v, Matthews Sc Oo., 

. No. 361a, ante, 

1096. Add, Annotation : — Refd. Paine Sc Co. v, St. 

Neots Gas & Coke Co., [1939] 3 All E. B. 812. 
1117, Add, Annotations : — Consd. Ilford I J. D. O. 
v. Beal 8c Judd, [1925] 1 K. B. 671. 
Retd. Noble v. Harrison, [1926] 2 E. B. 832. 


Part X.— Support. 


1140. Add, Annotations: — As to (1) Refd. Elliott 
v. Burn, [19341 1 K. B. 109 ; Re Beckermet 
Mining Co., Ltd.'s Application, [1938] 1 
All E. B. 389. 

1150 Add. Annotation : — As to (1) Refd. Elliotts* 
Bum, [1934] 1 K. B. 109. 

1152., Add. Annotation : — Refd. Warwickshire Coal 
Oo. v . Coventry Oorpn., [19:14] Ch. 488. 

1165. Add. Annotations : — Refd. Waring v. Foden, 
Waring v. Booth Crushed Gravel Co. (1931). 
101 L. J. Ch. 83 ; Warwickshire Coal Co. v. 
Coventry Corpn., [1934] Ch. 488 ; Re 


Wilson Syndicate Conveyance, Wilson v. 

* Shorrock, [1938] 3 All E. R. 599. 

1156. Add. Annotation: — Refd. I. R. Comrs. v- 

• New Sharlston Collieries Co., [1937] 1 K. B. 
583. 

1157. Add. Annotations : — Consd. Warwickshire 
Coal Co. v. Coventry Oorpn., [1934] Oh. 488 ; 
Wath-upon-Deame Urban District Council v. 
Brown & Co., [1936] Oh. 172. 

1165. Add. Annotation : — Refd. Graigola Merthyr 
Co. v. Swansea Oorpn., [1928] Oh. 31. 

1174. Add. Annotation : — Refd. Aldridge v. Wright> 
fl929] 2 K. B. 117. 


PART IX. SECT. 2, SUB-SECT. 2. — A. 

1000 1. Subterraneous water.] — The 
principle* of English law regarding 
underground streams (defined or un- 
defined) do not apply to irrigation 
channels taking sub -surface water In 
India. — Babavana Gown v. Naha tan a 
Reddi (1980), I. L. R. 54 Mad. 793 — 
1ND. 

PART IX. SECT. 2, SUB-SECT. 2.— B. 

sl» By natural right.] — Applt. & reap, 
were the owners of adjoining agri- 
cultural farms, the natural fall of whloh 
was from that of resp. to that of applt. 
In the farming of his property resp. 
kept open oertain surface drams con- 
structed many years before, the effect 
of which was to convey the surface 
water from his farm to that of applt. 
On a claim by applt. for an Injunction 
to restrain resp.’s action : — Held : 
when two contiguous fields, one of 
which stands upon higher ground than 
the other, belong to different pro- 
prietors, nature Itself may be Bald to 
constitute a servitude on the Inferior 
tenement by which it Is obliged to 
reoeive the water whloh falls from the 
superior ; & if the water which would 
otherwise fall from the higher ground 
without hurting the Inferior tenement 
should he oolleoted In one body by the 
owner of the superior in the natural 
use of his property for draining or 
otherwise improving It, the owner of 
the Inferior without the positive 
constitution of any servitude, bound 
to reoeive that body of water on 
his property. Injunction refused. — 
Bailey v. Vile, [19801 N. Z. b. R. 
829. — N.Z. 

PART IX. SECT. 2, SUB-SECT. 2.— C. 

1085 III. .J — Carter t>. Suddaby 

(Out.). [1927] 1D.LR. 812.— CAN. 

PART IX. SECT* 2, SUB-SECT. A— 

D. <«). 

o L .1 — Held .• pltf. oorpn. 

had obtained by preeaription aa — 


ment to oast upon the land of defts. 
surface waters to the same extent as 
at a date 20 yeans before the commence- 
ment of the action, hut it had no right 
to increase the volume 8c force of the 
current beyond that whloh existed 
20 years ago, to the extent to which the 
volume Sc force of the current at times 
of flood was now greater than it was 
20 yean ago, pltf. oorpn. was a tres- 
passer. — West Flamborough v. 
PRBTUSKX, [1931) 1 D. L. R. 620 ; 66 
O. L. R. 210.— CAN. 

PART IX. SECT. 8. 

1188 ill. .] — Fortin v. Gabon 

(Can.), [1927] 4D.L.R. 986.— CAN. 

■m. Irrigation from tank — Prescrip- 
tion by lessee .] — In India, a tenant can 
establish his right to Irrigate his field 
from his landlords tank by proof of 
open k continuous user from time 
immemorial. — Tinkowbi, ktc. o. Ram, 
rto. (1922), I. L. R. 60 Oalo. 866.— 
IND. 

PART IX. SECT. 4. 

sn. Unlit/ of seisin for different 
estates — Enjoyment of irrigation rights 
continued by tenant.}-— Where the ten- 
ancy in execution of a rent decree was 
sold Sc purchased by the landlord, but 
the tenant continued in occupation in 
the undisturbed enjoyment of the right 
of irrigation Sl the rent was substan- 
tially enhanoed : — Held .* in such dr* 
ouxnstanoaa the right of Irrigation was 
not extinguished, but momentarily 
suspended sc revived. — Tinkowbi, etc., 
«. Ram. etc. (1922), I. L. R. 50 Oalo. 
856.— DID. 

•p. Right to water far mO— Limited 
to existence of dam.] — Rxvebhv Sc 
Belanger v. Pmoi Bbos., Ltd. 
(1282) SD.LE. 780.— CAN. 

PART X. SECT. 1, SUB-SECT, t , — 
A. (a). 

1189 IB. — : .)— Every owner 

of lend in its natural state has a 
right to lateral support of his land by 
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the adjacent land of another landowner- 
Such a right is not an easement, but is 
a right of property. The ct. will 
interfere by injunction to prevent 
irreparable damage to land when any- 
thing is done by the owner of the 
adjacent land in his own land so as to 
let the former land slip or go down or 
subside even if no actual damages are 
sustained by the former land. — 
Tamz.uk Trading & Manufacturing 
Co.. Ltd. v. Nabadwipchandra Nandi 
(1932), I. L. R. 59 Oalo. 363.— IND. 

PART X. SECT. 1, BUB-SEPT. 1.— 

A. (b). ^ 

1148 1. General rule — Support in 
natural state.] — A person must not 
excavate on his land so as to destroy 
the lateral support sufficient to main- 
tain the soil on his neighbour's adjoin 
Ing land in its natural state. — Metro- 
politan Life Assurance Co. v. 
McQueen, [1924] 2 D. L. R. 942 ; 2 
W. W. R. 981.— CAN. 

PART X. SECT. 1, SUB-SECT. 1.— 

B. A). 

1189 i. Weight of building contribut- 
ing to subsidence.]-— Where a person by 
an exoavatlon on his land oauses sub- 
sidence on his neighbour's land, 
beoause of the added weight of a build- 
ing thereon, he is net liable. The 
neighbour is not entitled to sufficient 
support to mufatjjp his building. — 
Metropolitan Life Assurance Co. 
v. McQueen. [19241 2 D. L. R. 942 ; 
iW.W.R. 931.— CAN. 

PART X. SECT. 1, SUB-SECT. 1.— C. 

sq. No right of support — Demolition 
of adjoining building— Whether negli- 
gence.) — Where no right of i *■ 

exists, the mere demolition of a l 
resulting In the removal of i 
previously enjoyed by an 

building does not co n s titu te i , 

provided that duo warning of the 
demolition Is given.— U ntied Build- 
ing Society v. Lennon, Ltd., [1984] 
App. D. 149. — S. AF. 
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198. Add. Annotation : — Consd. Ilford U. D. 0. 
v. Beal A Judd, [1925] 1 K. B. 671. 

1195. Add . Annotation : — Refd. Provender Millers 
(Winchester), Ltd. v. Southampton County 
Council, [1939] 3 All E. B. 882. 

1197. Add. Annotations : — Consd. Warwickshire 
Coal Co. v. Coventry Oorpn., [1934] Ch. 488. 
Raid. Wath-upon-Deame Urban District 
Council v. Brown A Co., [1936] Ch. 172. 

1198. Add. Annotation : — Retd. Warwickshire Coal 
Co. v. Coventry Corpn., [1934] Ch. 488. 

1206. Add. Annotation : — Retd. Aldridge v. Wright, 
[1929] 2 K. B. 117. 

1228. Add. Annotation : — Apld. Sack v. Jones, 
[1925] Ch. 235. 

1226a. Whether . party-wall entitled to support — 
From adjacent building.] — Pltf. A deft, were 
the owners of adjoining houses, separated by 
a party-wall, A with implied mutual rights of 
support. Pltf. alleged that owing to lack 
of repair A underpinning deft.’s house was 
subsiding, dragging the party-wall over, A 
thereby damaging pltf. ’a house : — Held : 
ltf.’s allegations had not been substantiated 
y the evidence. Semble : even if they had 
been substantiated pltf. would have had no 
cause of action. — Sags v. Jones, [1925] Ch. 
235 ; 94 L. J. Oh. 229 ; 133 L. T. 129. 

1231. Add. Annotations: — As to (1) Refd. Honey- 
will A Stein, Ltd. v . Larkin Bpob. (London's 
Commercial Photographers), Ltd., [1034] 
1 K. B. 191. As to (2) Refd. Brooke v . Bool, 
[1928] 2 K. B. 678 ; Bond v. Norman, Bond 
v. Nottingham Corpn., [1939] 2 All E. R. 610. 

1288a. Demolition of adjoining house under clear- 
ance order.] — Pltf. was entitled to an ease- 
ment of support in respect of his premises 
from deft.’s premises, & it was agreed that, 
if deft.’s premises were demolished, there was 
a serious danger of pltf.’s premises collapsing. 
Deft, was ordered, by a clearance order 
made by the local authority A confirmed by 
the Minister of Health, to demolish his 
premises, A he contended that, as he would 
be demolishing his premises in pursuance of 
the order, pltf. would have no right of action 
against him in respect of the loss of support. 


If deft, failed to demolish his premises, he 
would not be subject to any penalty, the 
statute providing in such case that the local 
authority shall enter upon the premises A 
demolish them : — Held : although deft, would 
be demolishing his premises in obedienoe to 
the clearance order, he would be bound to 
have the same regard to the right of support 
as if he were voluntarily demolishing his 
premises. — Bond v. Norman, Bond v. Not- 
tingham Corpn., [1989] Oh. 847; [1989] 2 
All E. R. 610 ; 108 L. J. Ch. 273 ; 160 L. T. 
548 ; 103 J. P. 210 ; 55 T. L. R. 693 ; 83 
Sol. Jo. 416 ; 37 L. Gk R. 375 ; subsequent 
; proceedings , [1939] 3 All E. R. 669. 

1233b. .] — Pltf. was entitled to an easement 

of support in respect of his premises from the 
premises of one N ., A it was agreed that, if the 
remises of N. were demolished, there would 
e a serious danger of pltf.’s premises col- 
lapsing. N. was ordered, by a clearance 
order made by the local authority A confirmed 
by the Minister of Health, to demolish his 
premises. N, having failed to demolish his 
premises as provided for in the order, deft, 
corpn., in pursuance of their statutory duty 
under the Housing Act, 1936, intimated their 
intention to demolish N.’s premises without 
pro vi ding support for pltf. *s property. There- 
upon pltf. brought this action to restrain deft, 
corpn. from demolishing N.’s premises with- 
out providing adequate support for his, 
pitf.’s property : — Held : although the Hous- 
ing Act does not provide for compensation 
for any damage done to neighbouring pre- 
mises by a local authority in exercise of its 
statutory duty of entry A demolition of a 
building, there was nothing in the Act which 
justified the local authority in depriving 
pltf. of his easement of support. — Bond v . 
Nottingham Corpn., [1939] 3 All E. R. 
609 ; 108 L. J. Ch. 336 ; 161 L. T. 221 ; 
103 J. P. 343 ; 55 T. L. R. 987 ; 83 Sol. Jo. 
673 ; previous proceedings , [1939] 2 All E. R. 
010. 

1233c, Disturbance due to forces of nature.] — 

Rouse v. Gravelworks, Ltd. (1939), 60 
T. L. R. 226. 


Part XI. — Miscellaneous Easements. 


1247a. .] — Pltf.’s statement of claim 

contained a claim for infringement of pltf.’s 
right to light from ancient windows A a 
further claim for nuisance alleging that the 
carrying up of deft.’B building to a greater 
height had interfered with the proper escape 
of smoke A fumes from pltf.’s chimneys A 
such interference had caused a nuisance to the 
pltf. : — Held : having regard to Bryant v. 
Lefever, No. 349, the claim for nuisance 
disclosed no cause of action A should be 
struck out. The ct. is entitled to deal with 
the law as it think it stands. — Willoughby 
v. Eckstein, [1936] 1 AH E. R. 650, C. A. 


1270. Add. Annotations: — Refd. Vanderpant v. 
Mayfair Hotel Co., Ltd., [19301 1 Ch. 138 ; 
Chesham (Lord) v . Chesham Urban District 
Council (1936), 79 Sol. Jo. 458. 

1282. Add. Annotations : — Consd. L. C. C. v. 
Hackney B. O., [1928] 2 K. B. 68 8. Refd. 
Back v. Daniels (1924), 69 Sol. Jo. 160 ; 
Hackney B. C. v. Metropolitan Asylums 
Board (1924), 131 L. T. 136. 

1882a. To attach creeper to wall.]— Simpson v. 
Weber, No. 204a, ante. 

1828b. To attach post to wall.] — S impson v. Weber, 
No. 204a, ante. 


PART X. SECT. 3, SUB-SECT. 3. 

p L .] — An opening in the soil, 

not wnehing the sab-soil, A not. proved 
to be consequent upon excavations in 


the adjacent land, is not actionable 
against the excavator. — O itadbx. 
Buck, Ltd. v. Gabxeau, (19371 3 
D. L. ft. 109.— CAN. 


PART XI. SECT. 11. 
sr. Burial.)— A right to bury dead 
bodies is not a right of easement. — 
Shso Raj Chamab t . Mupxeb Khan 
(1994), I. L. R. 37 All*. 100.— INI>. 


is 
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Part XII. — Disturbance of Easements. 


1880a. .] — Peitwardbn v. Ching (1820), 

Mood. A M. 400 ; 173 B. R. 1203, N. P. 

Annotations : — Gonftd. Bryant v. Foot (1867), L. R. 2 Q. B. 

161 ; Dalton v. Angus (1881), 6 App. Can. 740. 

1880a. Power to make grant must be shown.] — 

Pltfs. were manufacturers of malt extract, A 
for that purpose they required a large supply 
of pure water. Their premises & those of 
defts. adjoined a common, & on this common 
pltfs. had sunk a well, from which they carried 
water through a defined pipe to their mill. 
After they had been using this well for some 
years, the water supply became contaminated 
as a result of ammonia escaping from defts.’ 
works, discharging into the gravel sub-soil, 
A, in the course of time, reaching the well on 
the common. Pltfs. rested their right to 
the water on a so-called lease, granted 
in 1935 by five persons described as pro- 
prietors Of common rights in, inter alia , the 
common upon which the well was situated. 
These five persons were not all the commoners 
entitled to rights over the common, but there 
had been a meeting of the commoners at 
which the request for the lease had been 
agreed to. The Acts relating to the common 
conferred no rights upon th? commoners, 
or upon any person, to make wells or to allow 
other people to do so, or to lease rights in the 
soil to persons not commoners. Nor did they 
contain any provision giving a number power 
‘to act in the name of the whole. It was con- 
tended by defts. that the alleged grant was 
no more than a licence, unenforceable by the 
licensees as against a third party, that it 
did not in law create an easement, as there 
was no dominant tenement, &, further, that 
the five grantors under the alleged lease had 
no power under the Inclosure Acts to make 
any such grant. It was also contended that 
the possession of the easement was sufficient 
to found a claim for disturbance : — Held : 
(1) pltfs. had failed to prove that the grantors 
had power to make the grant under the deed 
of 1936 ; (2) per Scott, L.J. : there was no 
sufficient proof of possession to found the 
claim based thereon; (3) per Luxmooke, 
L.J. : de facto possession of an easement is 
not sufficient to found a claim for disturbance. 
Such a right of necessity excluded the pos- 
sibility of possession of the servient tene- 
ment. — Paine A Co., Ltd, v. St. Neots Gas 
A Coke Co., [1939] 3 All E. R. 812 ; 101 L. T. 
180 ; 66 T. L. R. 1002 ; 83 Sol. Jo. 700, C. A. 

1852. Add . Annotation : — As to (2) Consd. Free- 
born v . Leeming, [1920] 1 K. B. 100. 

I860. Add. Annotations: — As to (1) Retd. Wee- 
Midlands Joint Electricity Authority v. Pittt 
Minister of Transport v. Pitt (1932), 90 J. P. 
169. As to (2) Consd. Slack v. Leeds In, 
dustrial Co-op. Soc., [1924] 2 Ch. 475 ; 
Horton's Estate v. Beattie (1920), 42 T. L. R. 
701. Apld. Price v. Hilditch, [1930] 1 Oh. 600. 
Consd. Fishenden v. Higgs A Hill, Ltd. (1935), 
163 L. T. 128. Held. Famworth t?. Man- 
chester City Corpn., [1929] 1 K. B. 533. 


Generally, Retd. Wiltshire Bacon Co. v. 
Associated Cinema Properties, Ltd., [1938] 
Ch. 208. 

1896. Add. Annotation: — As to (1) Refd. Medcalf 
v . Strawbridge, Ltd., [1937] 2 K. B. 102. 

1896. Add. Annotation : — Refd. Slack v. Leeds 
Industrial Co-op. Soc., [1924] 2 Ch. 475. 

1899. For the paragraph in the original volume 
substitute the following paragraph : — 

.] — Chancery Amendment Act, 1858 

(c. 27), s. 2, confers on the Ct. of Ch. juris- 
diction to award damages ip lieu of an in- 
junction in the case of a threatened injury. 
Notwithstanding the repeal of that Act by 
Statute Law Revision A Civil Procedure Act, 
1883 (c. 49), the combined effect of Jud. Act, 
1873 (c. 00), s. 10, A Statute Law Revision 

• Act, 1898 (c. 22), s. 1, is to maintain in force 

• the jurisdiction conferred by Chancery 

• Amendment Act, 1868, s. 2. 

Where therefore an action was brought in 
the Ch. Div. for an injunction to restrain an 
obstruction of ancient lights, A the ct. found 
that defts.’ buildings when completed would 
cause an actionable obstruction to pltf.’s 
lights, but that no such obstruction had yet 
taken place : — Held : the ct. had jurisdiction 
to award damages in lieu of an injunction. — 
Leeds Industrial Co-operative Society, 
Ltd. v. Slack, [1924] A. O. 861 ; 93 L. J. Ch. 
430 ; 131 L. T. 710 ; 40 T. L. R. 745 ; 08 
Sol. Jo. 715, H. L. ; revsg. S. C. sub nom. 
Slack v. Leeds Industrial Co-operative 
Society, Ltd., [1923] 1 Ch. 431, O. A. ; sub- 
sequent proceedings , [1924] 2 Ch. 476, C. A. 

Annotations : — Gonfld. Fishenden v. Higgs Sc Hill. Ltd. (1935), 

153 L. T. 128. Refd. Peech v. Best (1930), 99 L. J. K. B. 

537. 

1899a. .] — In an action brought by pltf. 

agbinst deft, society for an injunction A 
damages in respect of an alleged obstruction 
of ancient lights, the judge found that defts.* 
buildings when completed would cause an 
actionable obstruction to pltf.’s lights, but 
that no such obstruction had yet taken place, 
A he expressed the opinion that the interfer- 
ence with pltf. *s legal rights when the building 
was completed would be small, A could be 
adequately compensated by damages, but 
held, contrary to his own opinion, that he 
was bound by the opinion of the Ct. of 
Appeal in Dreyfus v. Peruvian Guana Co. 
(1889), 43 Ch. D. 310, that there was no 
jurisdiction under Chancery Amendment 
Act, 1858 (c. 27), to give damages in lieu of 
an injunction where the injury was threatened 
but had not been sustained, A he therefore 
granted an injunction. The Ct. of Appeal 
without going into the merits, by a majority, 
upheld the view that the ct. had no juris- 
diction in such a case to award damages in 
lieu of an injunction. The House of Lords, 
by a majority, reversed this decision. A 
remitted the case to the Ct. of Appeal to 
deal with it on its merits: — Held: the 


PART XU. SECT. S, SUB-SECT. 

B. (a). 

it, SioHoaoss — Though not in pos- 
session .) — A mtgee. of land, though not 
In poesesslon. hat a right to have hia 


security left unimpaired. Sc if the owner 
of adjolnlngland exoarates on the mort- 
gaged land, although the mtgee. may 
not be entitled to maintain an action 
for treepasa, he has a right of action 
for Injunction or damagee. Independent 
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of any that the owner of the mortgaged 
land might hare. — Mctbopolitan Lire 
Asbcbanok Go. V . MoQukkn, J19S4] 
% D. L. B. 942; 2 W. W. R. 981.— 
CAN. 




findings of the judge brought the case within 
the “good working rule” suggested by A.. L. 
Smith, L.J., in Shelfer v.Cify of Tendon 
Electric Lighting Co., No. 1856, ante , (& that 
which might guide the ct. in exercising the 
discretion given it by Chancery Amendment 
Act, 1858, to award damages in lieu of an 
injunction; that was still the rule to be 
adopted by the ct. as a guide A was not 
affected by anything that was decided in 
CoUa v. Home <fe Colonial Stores , No. 830, 
ante ; therefore, there being evidence to 
support the findings of the judge, the in- 
junction granted by him, contrary to his 
own opinion, ought to be discharged, A in 
lieu thereof an inquiry directed as to damages. 
— Slack v. Leeds Industrial Co-operative 
Society, Ltd., [1924] 2 Ch. 475 j 94 L. J. Ch. 
46, 0. A. 

Annotation : — Consd. Fishenden v. Higgs 8c Hill. Ltd. (1035), 
153 L. T. 128. 


1406a. Erection of building interfered with 

acquiesced in by defendant.}— Where pltf. A 
deft, held adjoining pieces of ground under a 
common landlord, A pltf., with the licence of 
the landlord, A without objection by deft., 
had erected a manufactory, an injunction 


VoL m.— Easements. Oases 1898a— 1898. 


was granted to restrain deft, so building as 
to obstruct the lights of pltf.’s manufactory 
|?endin|^trial. — C rook v. Wilson (1855), 3 

1408. Add. Annotations : — As to (1) Consd. Slack 
v. Leeds Industrial Co-op. Soc. (1924), 94 
L. J. Ch. 46. Refd. Fishenden v. Higgs A 
Hill, Ltd. (1935), 163 L. T. 128. 

1419. Add. Citation : — 11 Jur. N. S. 676. 

— •] — Price v. Held itch, No. 

934b, ante. 

1442a. Against lessee— Freeholder not party 

to action — Light.] — Barnes v. Allen (1927), 
64 L. Jo. 92 1 164 L. T. Jo. 88. 


1444a. .] — Slack v. Leeds Industrial Co- 

operative Society, Ltd., No. 1399a, ante. 

1444b. .] — Fishenden v. Higgs A Hill, Ltd. 

(1935), 163 L. T. 128 ; 79 Sol. Jo. 434, 0. A. 
1468. Add. Annotation : — Consd. Fishenden v 
Higgs A Hill, Ltd. (1935), 153 L. T. 128. 

1471. Add. Annotations: — Foild. Horton’s Estate 
v. Beattie (1926), 42 T. L. R. 701. Consd. 
Sheffield Masonic Hall Co. v. Sheffield Corpn. 
(1932), 48 T. L. R. 336. Apld. Hapgood v. 
Martin A Son, Ltd. (1934), 162 L. T. 72. 


Part XIII. — Profits a Prendre. • 


1490. Add. Annotation : — Refd. Grant v. Edmond- 
son, [1931] 1 Oh. 1. 

1494. After this case add : — 

.] — Stat. Frauds, s. 4, is now 

replaced by Law of Property Act, 1925 
(c. 20), s. 40. 

1496. Add. Annotation : — Refd. Re Timber Regula- 
tions, Refund of Dues under, [1935] A. C. 184. 

1497. Add. Annotations: — Consd. Peech v. Best 
(1930), 99 L. J. K. B. 637. Apld. Nicholls u. 
Ely Beet Sugar Factory, [1931] 2 Ch. 84. 
Consd. Paine A Co. v. St. Neots Gas A Coke 
Co., [1939] 3 All E. R. 812. Refd. Wenner 
v. Morris (1935), 79 Sol. Jo. 252 ; Nicholls 
v. Ely Beet Sugar Factory* Ltd., [1936] Ch. 
<U3. 

1499. Add. Annotations: — As to (1) Refd. Peech 
v. Best (1930), 99 L. J. K. B. 637. As to (2) 
Refd. Peech v. Best (1930), 99 L. J. K. B. 
537. 

1501. Add. Annotation: — Refd. Peech v. Best 
(1930), 99 L. J. K. B. 637. 


1503. Add. Annotation : — Generally , Refd. Stoney 
v. Eastbourne R. C. A Devonshire (1926), 95 
L. J. K. B. 312. 

1511. Add. Annotation : — Refd. Cleobury Mortimer 
Rural District Council v. Childe, [1933] 2 
K. B. 368. 

1528* Add. Annotation : — Refd. Todrick v . Western 
National Omnibus Co. (1934), 103 L. J. Ch. 
224. 

1670. Add. Annotation : — As to (2) Refd. The 
Fagemes, [1926] P. 185. 

1589. Add. Annotations : — Refd. Abrahams v. Mao 
Fisheries, [1925] 2 K. B. 18; Roe v. Russell, 
[1928] 2 K. B. 117. 

1590. Add. Annotation : — As to (1) Consd. Nicholls 
v. Ely Beet Sugar Factory, Ltd., [1936] Ch. 
343. 

1592. Add. Annotation : — Refd. Paine A Op. v. St. 
Neots Gas A Coke Co., [1939] 3 All E. R. 
812. 

1596. Add. Annotation :— Generally , Refd. Step- 
hens v. Snell, [1939] 3 All E. R. 622. 


PART XIZ. SECT. 2, SUB-SECT. 2.— 
D. (b) i. 

1451 ill. .1 — Under Specific 

Relief Act, 1877. the question of an 
Ininnotion to restrain a party from 
erecting a building so as to interfere 
with his neighbours easements of light 
8c air presents itself In a different light 
to what it does in the Eng lis h ots. ; 8c 


the ct. has a discretion, « may t 
an ininnotion where the injury Is snob 
chat pecuniary compensation would 
not afford adequate relief. — Mahomed 
Auzam Ismail «. Jaganath Jamnadas 
1925). I. L. R. 3 Ran. 230.— IND. 


PART XIII. SECT. 3. 
sk. Right of cultivation.] — A. 


died 


in 1908 intestate, leaving a widow 8c 
thirteen children. He left a farm 
consisting of about 100 acres. The 
widow died in 1914. In 1927 8c 1028 
the St. John River Power Co. acquired 
from each of the heirs all their interest 
in 7 &; 6 -tenths acres of the farm. 
Each deed contained the following 
clause : “ Excepting . 8c reserving, 

however, unto the said grantors, their 
heir 8c assigns the right to cultivate 
any part of the above described lands 
not damaged by the flowage due to the 
development at Grand Falls ’* : — 
Held: pltf.’s interest was a profit d 
prendre, 8c the reservation above must 
be treated as a grant de novo to each 
of the heirs. — Axxblkt v. Bbllbfleub 
(1937), 12 M. P. R. 299.— CAN. 


PART XIII. SECT. 4, SUB-SECT. 1.— A. 


•w. Who may acquire — Public.) — 
Though the public cannot acquire 
ownership of a land, It can acquire profile 
d prendre over it by grant. — Ussan 
Kasim Sait v. Secret abt of 8tatk 
fob India (1923), L L. R. 47 Mad. 
116.— IND. 


PART XIII. BECT. 4, SUB-SECT. 2.— B. 

1636 I, The public .) — Though the 
public cannot acquire ownership of a 
land, it oan acquire profile d prendre 
over 
Sait 
Indl 
IND. 


it by prescription. — -use- 

v. Secretary of State fob 
k (1923), I. L. R. 47 Mad. 116.— 
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ECCLESIASTICAL LAW. 
Part I. — In General. 


la. Churoh Assembly — Legislative Committee.]— 

Neither the Legislative Oommittee of the 
Church Assembly, nor the Church Assembly 
itself, is a body to which a writ of certiorari 
or of prohibition will issue, as neither of them 
is a body which is under a duty to act in a 
judicial capacity. — R. v. Church Assembly 
Legislative Committee, Ex p. Haynes 
Smith, [1928] 1 K. B. 411 ; 97 L. J. K. B. 
222 ; 188 L. T. 899 ; 44 T. L. R. 08 ; 71 Sol. 
Jo. 947, D. 0. 

2a. Compulsory acquisition of freehold in premises 
used for “ public religious worship ” — Part 
of public only admitted.]— Two tenements 
known respectively as “ the Salvation Army 
Hall " or '^the Citadel of the Salvation Army, 
Weston-super-Mare 99 A " the Young People’s 
Hall " A comprised in one lease were held 
under a trust deed executed after the lease 
upon trust to be used as a place of worship. 
The Salvation Army Hall was in fact used 
for religious worship : the rooms in the upper 
part of the Young People’s Hall were used 
for teaching. The two buildings were 
separated by a yard. The lessees, in pur- 
suance of the powers given by Places of 
Worship ( Enfranchisement ) Act, 1920 (c. 50), 
'gave to the lessors notice in writing requiring 
the lessors to treat contract & agree with the 


lessees for the sale to the lessees of all the. 
lessors' estate A interest in the premises, 
subject to the provisions of the Act, A to give 
particulars of the lessors' estate A interest 
m the premises A of their claims in respect 
thereof A of their claim for compensation. 
The lessors contended that under the trust 
deed the premises demised by the lease were 
not held on trust for the purposes of a place 
of worship, either at the date of the notice or 
at the date of the Act. In an action by the 
lessors claiming a declaration that the le ss e es 
were not entitled, under the Act or otherwise, 
to acquire the freehold reversion in all or any 
part of the premises, A an injunction to 
restrain them from proceeding under the 
" f notice Hold : (1) "publio religious wor- 
* ship " may include worship to which, on 
any or all occasions, only certain sections 
of the public are admitted ; (2) a trust 

for the use of premises for the purposes 
of publio religious worship is carried out 
although minor parts 6f the premises are 
not so used. — Stradling v . Higgins, [1932] 
1 Oh. 148 ; 101 L. J. Oh. 119 ; 140 L. T. 
383. 

2b. Minor parts of premises not so used.]— 

Stradling v. Higgins, No. 2a, ante . 


Part III. — Constitution of the Church of England. 


10. Add. Annotations : — As to (4) Refd. Wickham- 
brook Parochial Ohurch Council v. Croxford, 
[1935] 2 K. B. 417. Generally , Refd. R. v. 
North, Ex p. Oakey (1920), 43 T. L. R. 00. 

19. Add. Annotations: — Retd. Gottlifte v. 
Edelston, [1930] 2 K. B. 378 ; Be Ogden, 
Brydon v. Samuel, [1983] Oh. 078. 

41. Add. Annotation : — As to (2) Consd. Notley v. 
Birmingham (Bp.), [1931] 1 Oh. 529. 

70, Add. Annotation : — As to (1) Refd. Re Mason 
(1928), 97 L. J. Oh. 821. 

90a. Right of publio to attend.] — Under letters 
patent from the Crown A statutes pursuant 
thereto Westminster Abbey is made a Royal 
Peculiar the govt, of which belongs to the 
dean. ^pplt. was a professional guide for 
sightseers, A , after a special permit to him 
to act as a guide to the Abbey had elapsed, 
the dean mime an order that he was to be 
excluded therefrom. On a subsequent day, 
which was neither a Sunday nor a holy day, 
applt. was in the Abbey during divine service 
wearing his ordinary guide's badge, when 
reap., a police constable, after having re- 
quested him to leave, ejected him without 


unnecessary violence. Applt. laid an in- 
formation in the police ct. against resp. for 
having unlawfully assaulted him. Applt. 
made no claim to be a parishioner of the 
Abbey, A could produce no evidence of per- 
mission having been given to him to be there, 
but it was found that there had been, no 
misconduct by him on the day of his ejection. 
The magistrate dismissed the information. 
On a case stated which set out these facts : — 
Held : the dean had authority to make the 
order excluding applt. ; on applt. *s refusal 
to leave when requested resp. was justified 
in ejecting him *, &, therefore, the magistrate 
bed rightly dismissed the information. 

Sernble ; a person who is not a parishioner 
has no legal right to attend a parish church 
even on Sundays or holy days, but if he is 
prevented from attending his own ♦parish 
churoh on such days, he may present him s e lf 
for admission to some other church where 
service is usually held* — Oolb t>. Police 
Constable 443A, [1987] IK. B. 310 ;[1930] 
3 AD B. R. 107 ; 100 L. J. K. B. 171 *155 
L. T. 498 ; 53 T. L. R. 40 ; 80 SoL Jo. 865 ; 
34 L. G. R. 601, D. 0. 


PART L 

1 I. Church — Religious community — 
8ehl*m — Whether provided for by «m- 
etttution.)— BfUfiNDSUr v. HAJDU, 
[19271 1 D. L. R. 1061; [1927] 1 
W. W. R. SOI; SO Mao. L. R. S00. 
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36. Annotations : — For “ Be Letters Patent No. 
139,207, Be Oarbonit Akt., [1923] 2 Oh. 604,” 
read “ Be Letters Patent No. 139,207, Be 
Oarbonit Akt., [1924] 2 Oh. 53.** 

,85. Add. Annotation : — As to (2) Consd. Vincent v* 
St. Magnus the Martyr, etc., [1925] P. 1. 

85a. Former Royal ehapel — Grant by Crown 

ior use as parish churchy — The ct. held that 
the rector A the pariah church of St. Mary, 
Stafford, in the diocese of Lichfield, were 
subject to the ordinary episcopal jurisdiction, 
including the right of visitation. — Lichfield 
(Bishop) v . Lambert (1929), 46 T. L. R. 24. 

,99. Add. Annotation : — As to (3) Consd. Vincent 
v. St. Magnus the Martyr, etc., [1925] P. 1. 

04. Add. Annotation : — Consd. Notley v. Bir- 
mingham (Bp.), [1931] 1 Oh. 529. 

70. Add. Annotation: — Refd. R. v. Church 
Assembly Legislative Committee & Church 
Assembly, Ex p. Haynes Smith (1927), 44 
T. L. R. 68. 

276. Add. Annotation : — Aa to (2) Refd. R. v 
North, Ex p. Oakey (1926), 43 T. L. R. 60. 

J92. Add. Citations : — sub nom. Ayer v. Ormb, 2 
Dyer 221b ; Ben. 129 ; sub nom. Anon., 
Dal. 53 ; 1 And. 9. 

Add. Annotations: — Refd. Crom wel’s Case 
(1601) 2 Co. Rep. 69b ; Lyn v. Wyn (1665), 
O. Bridg. 122. 

346. After this case add : — 

.] — See, now , Cathedrals Measure 

1931 (No. 7), s. 24. 

388. Before this case add “ See Parochial Registers 
and Records Measure, 1929 (No. 1). 

401. Add. Annotation: — Consd. A.-G. v. Mallock 
(1931), 48 T. L. R. 107. 

416. Add. Annotations : — Consd. A.-G. v. Mallock 
(1931), 48 T. L. R. 107. Refd. Wickham- 
brook Parochial Church Council v. Croxford, 
[1935] 2 K. B. 417. 

418. Add. Annotation: — Refd. Wickhambrook 
Parochial Church Council t?. Croxford, [1935] 
2 K. B. 417. 

420. Add. Annotation: — As to (4) Consd. Wick- 
hambrook Parochial Church Council v. Crox- 
ford, [1935] 2 K. B. 417. 

472. Add. Annotations : — Apld. Hauxton Parochial 
Church Council v. Stevens, [1929] P. 240. 
Consd. Wickhambrook Parochial Church 
Council v . Croxford, [1935] 2 K. B. 417. 

472a. Liability of lay-lmpropriation to seques- 

tration.] — Walwyn V. Awberry, No. 2599a, 
post . 

472b. Personal liability.] — The impropriator 

of an impropriate rectory in the receipt of 
the profits thereof is personally liable for the 
repair of the chancel of the parish church, 
although at the time of the conveyance to 
him of the lands forming part of the rectory 
he had no notice of the liability. — Hauxton 
Parochial Church Council v. Stevens, 
[1929] P. 240. 

Annotation : — Refd. Wickhambrook Parochial Church 
Council v. Croxford, [1935] 2 K. B. 417. 

472c. Right to contribution from other 

tithe owners.]— -The liability of a lay im- 
propriator of a tithe rentcharge to pay the 
costs of the repair of the chancel of a parish 
church is personal & several A not joint & 
is not limited to the amount of the tithe rent 
received by him. 

J.8. 


In an action by pltf. council against deft, 
under Chancel Repairs Act, 1932 (o. 20), 
calling upon her to pay £123 12s. 6d., the 
reasonable estimated cost of repairing the 
chancel of the parish ehuroh, on the ground 
that she was the owner of an impropriate 
rentcharge of the value of £39 11s. 9d., deft, 
contended that but for sect. 2 (3) of Chancel 
Repairs Act, 1932 (o. 20), she could only 
have been held liable if she was a person who 
would have been liable to be admonished by 
the appropriate Ecclesiastical Cts., & that 
she could not in fact have been so admonished, 
since the amount she had received from the 
tithe rentcharge was less than the cost of the 
repairs. The county ct. judge accepted this* 
view & dismissed the action. On appeal : — 
Held : (1) the liability of deft', being personal 
& several & not joint, she would have been 
liable to be admonished by the appropriate 
Ecclesiastical Cts. to repair the chancel, & 
was therefore liable to do so notwithstanding 
that the sum received by her in respect of 
the rentcharge was less than the estimated 
cost of the repairs ; (2) deft, on payment 
of the cost of the repairs would be 
entitled to obtain contribution from the 
other tithe owners. — Wickhambrook Paro- 
chial Church Council v . Croxford, [1935] 
2K. B. 417; 104 L. J. K. B. 635 ; 163 L. T. 
t 187 ; 79 Sol. Jo. 418, C. A. ; sub nom . Be 
Chancel Repairs Act, 1932, Wickham- 
brook Parochial Church Council v . 
Croxford, 51 T. L. R. 424, C. A. 

472d. No notice of liability — At time of con- 

veyance of lands.] — Hauxton Parochial 
Church Council v. Stevens, No. 472b, ante. 

472e. Although tithe insufficient for costs of 

repair — Chancel Repairs Act, 1932 (c. 20).] — 
Wickhambrook Parochial Church Council 
v. Croxford, No. 472c, ante. 

478. Add. Annotation : — Refd. Wickhambrook 
Parochial Church Council v. Croxford, [1935] 
2 K. B. 417. 

474. Add. Annotation : — Refd. Wickhambrook 
Parochial Church Council v . Croxford, [1935] 
2 K. B. 417. 

475. Add. Annotations : — Consd. Wickhambrook 
Parochial Church Council v. Croxford, [1935] 
2 K. B. 417. Refd. Hauxton Parochial 
Church Council v. Stevens, [1929] P. 240. 

482a. .] — A tenant of premises 

rated at £125, who sublet the greater part & 
retained for his personal occupation a portion 
which was over £40 in ratable value, but not 
separately assessed : — Held : qualified as a 
vestryman under Metropolis Management 
'Acts, 1855 (c. 120), & 1856 (c. 112).— 
Gordon v. Williamson, [1892] 2 Q. B. 459 ; 
61 L. J. Q. B. 820 ; 67 L. T. 214 ; 57 J. P. 
166; 40 W. R. 692; 8 T. L. R. 705, O. A. 

Annotation : — Raid. London Sc India Docks Co. v. Woolwich 
Borough (1902), 71 L. J. K. B. 394. 

569. Add. Annotation: — As to (3) Refd. R. v. 
North, Ex p . Oakey (1926), 43 T. L. R. 60 

627. After this case add : — 

Right of presentation where patronage vested 
In parishioners.] — See No. 19$la, post. 

627a. Removal of name from roll — Order for 
restoration by lay electoral commission — 
Whether court will Interfere.] — A parishioner 
whose name was removed by the parochial 
church council from the electoral roll of a 
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parish appealed to the lay electoral com- 
mission, the appellate tribunal constituted 
under rule 18 of Sched. to Representation of 
the Laity Measure, 1029. The commission, 
after obtaining from the council their 
reasons in writing for the removal of the 
name, directed that the name should be 
restored to the roll. The council failed to 
comply with this direction, Sc the parishioner 
whose name had been removed commenced 
an action in which he sought an order 
directing the council to restore his name to the 
roll Sc an injunction restraining the council 
from preventing him from attending & 
voting at church parochial meetings : — 

* Held: the commission had duly come to a 
decision &,ln doing so had acted in no way 
contrary to natural justice. The name of 
pltf. must therefore be restored to the roll 
« he was entitled to the injunction asked for. 
— Stuart v. Haughlby Parochial Church 
Council, [1986] Oh. 82 ; 104 L. J. Oh. 814 ; 
163 L. T. 811 ; 61 T. L. R. 688 ; 79 Sol. Jo. 
669, O.'A. 

827b. Condition precedent — Electoral roll.] — By 
sect. 1 of Benefices (Exercise of Rights of 
Presentation) Measure, 1931, a vacancy or 
impending vacancy in a benefice shall be 
notified by the Bishop to the parochial church 


council : — Held t the giving of this notifica- 
tion was a condition preoeaeht to the power 
of the Bishop to institute an incumbent to 
the vacant benefice, even though there was no 
parochial church council in existence. — King 
v. Truro, Bishop, [1987] P. 36 ; 106 L. J. 
Ch. 257 ; sub nom . R. v. Truro, Bishop, 68 
T. L. R. 4. 

758* Add, Annotation : — Consd. A.-G. v. Mallook 
(1981), 48 T. L. R. 107. 

988. Add . Annotation : — Refd. Edwards v. A.-G. 
for Canada (1929), 46 T. L. R. 4. 

1016. Add, Annotation : — As to (2) Consd. R. v. 
Daily Herald Editor, etc. Sc Davidson, Ex p. 
Norwich (Bp.), R. v. Empire News Editor, etc. 
Sc Davidson, Ex p. Norwich (Bp.) (1932), 48 
T. L. R. 263. 

1017. Add. Annotation : — Refd. Wickhambrook 
Parochial Church Council v . Oroxford, [1935] 
2 K. B. 417. 

1049a. .] — Cole v. Police Constable 

. 443a, No. 90a, ante. 

1063. Add. Annotation : — As to (1) Refd. A.-G. for 
Alberta v. Cook, [1926] A. C. 444. 

1065. Add. Annotation : — Refd. Keren Kayemeth 
Le Jisroel, Ltd. v. I. R. Comrs., [1931] 2 
K. B. 465. 


Part IV. — Ecclesiastical Courts. 


1069. Add. Annotation: — As to (1) Consd. R. v. 
Daily Herald Editor, etc. Sc Davidson, Ex p. 
Norwich (Bp.), R. v. Empire News Editor, 
etc. Sc Davidson, Ex p. Norwich (Bp.) (1932), 
48 T. L. R. 253. 

1116. Add. Annotations: — As to (1) Folld. Capel 
St. Maty, Suffolk v. Packard, [1927] P. 289. 
Refd. Vincent v. St. Magnus the Martyr, eto., 
[1925] P. 1. 

1146. Add . Annotations: — As to (1) Consd. Re 
Transferred Civil Servants (Ireland) Com- 
pensation, [1929] A. O. 243. As to (8) Consd. 
Vincent v. St. Magnus the Martyr, etc., 
[1925] P. 1. Generally , Refd. Capel St. 
Mary, Suffolk v. Packard, [1927] P. 289. 

1146. Add. Annotations: — As to (2) Consd. Re 
Transferred Civil Servants (Ireland) Com- 
pensation, [1929] A. C. 243. As to (7) Consd.* 
Capel St. Mary, Suffolk v. Packard, [1927] 
P. 289, Apld. Re St. Saviour’s, Hampstead, 
[1932] P. 134. 

1148. Add. Annotation: — As to (2) Refd. R. v. 
North, Ex p. Oakey, [1927] 1 K. B. 491. 

1149. Add. Annotation: — Consd. Re Transferred 
Civil Servants (Ireland) Compensation, [1929] 
A. 0. 243. 

1150. Add. Annotation : — As to (1) Refd. Huntley 
v. Norwich (Bp.), [1981] P. 210. 

1280a. Alternative remedy.] — Prohibition 

will issue in respect of an order of an ecclesi- 
astical ct. made without jurisdiction, not- i 
withstanding an appeal lie from such order 
to a highfer ecclesiastical ct. Sc thence to the 
Privy Council. — R. v. North, Ex p. Oajcby, 


[1927] 1 K B. 491; 96 L. J. K. B. 77; 136 
L. T. 387 ; 43 T. L. R. 60 ; 70 Sol. Jo. 1181, 
C. A. 

1849. Add. Annotation : — Refd. R. v. North, Ex p. 

Oakfey (1926), 48 T. L. R. 60. 

1372. Add. Annotation : — As to (1) Refd. Raeburn 
v. Raeburn (1928), 188 L. T. 672. 

1392. Add. Annotation: — Generally, Refd. Re 
Colonial Bishoprics Fund, 1841, [1935] Ch. 
148. 

1400. Add. Annotation: — Refd. Capel St. Mary, 
Suffolk v. Packard, [1927] P. 289. 

1685. Add. Annotations .‘—Consd. Hearts of Oak 
Assurance Co. v. A.-G. (1931), 47 T. L. R. 
679. Refd. O’Connor . v. Waldron, [1935] 
A. 0. 76. 

1696. Add. Annotation: — As to (8) Refd. Re 
Colonial Bishoprics Fund, 1841, [1935] Ch. 
148. 

1605. Add. Annotation: — Refd. Capel St. Mary, 
Suffolk v. Packard, [1927] P. 289. 

1721. Add. Annotations : — Refd. Eshugbayi Eleko 
v. Nigeria Government, [1928] A. C? 469; 
Re Carroll, [1981] 1 K. B. 817. 

1756* Add. Annotation: — Refd. Vincent v. St. 

Magnus the Martyr, etc., [1925] P. 1. 

1766. Add. Annotation .-—Refd. Vincent v. St. 
Magnus the Martyr, etc., [1926] P. 1. 

1768a. .] — Held : a faculty outfit 

to issue for the removal of (1) a tabernacle, 
(2) a saering gong, (8) four out of six candle- 
sticks on the retable, (4) two candlesticks on 
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the credence which had been uaed cere- 
monially, (5) a censer which had been used 
ceremonially, (6) the Stations of the Cross, 
(7) a second Holy Table introduced after 
a faculty for it had been refused, (8) an 
image of the Blessed Virgin Mary with 
candles Sc vases, (9) a holy water stoup, 
(10) two brass candelabra used in a service 
of adoration of the Sacrament, & a hanging 
lamp in the chancel used to denote the 
presence of the reserved Sacrament ; a 
faculty ought not to issue for the removal 
of (11) books Sc pamphlets displayed on 
tables in the church, (12) notices as to times 
when confessions could be heard, (13) notices 
asking for prayers for deceased persons, (14) a 
kneeling stool used by persons making their 
confessions, & (15) the rector’s books of 
devotion on the Holy Table, but these articles 
were not proper subjects for a confirmatory 
faculty ; a faculty ought not to issue for tbe 
removal of (16) a crucifix on the wall above 
the kneeling stool, used to assist the devotions 
of those making their confessions, & a 
confirmatory faculty till further order ought 
to issue in respect of it ; a faculty ought not 
to issue for the removal of (17) a crucifix 
behind the Holy Table which had been proved 
to have been the object of veneration, the 
rector having undertaken not to genuflect 
to it or cense it, Sc not to allow any other 
officiating clergymen to do so, & a con- 
firmatory faculty till further order ought to 
issue in respect of it. 

(18) Memorials purporting to be signed by 

g arishioners, as to which no evidence is given 
l proof of the signatures or of the repre- 
sentations made to those who sign them, are 
inadmissible in a faculty suit. — Oapel St. 
Maby, Suffolk (Rector & Church- 


wardens) v . Packard, [19271 P. 289) sub* 
sequent proceedings , [1928] P. 69. 

Annotation : — As to (8) Oonsd. Be St. Saviour**, Hampstead, 
[1038] P. 134. 

1776a. 44 TUI further order.^ — (1) 

Where a cause of faculty has been remitted 
by the Ot. of Arches to a consistory ot. to 
decree a faculty as directed by the Ot. of 
Arches, a party to the suit who is aggrieved 
by a condition proposed to be inserted in the 
faculty may appeal to the Ot. of Arohes by 
way of the assertion of a grievance, Sc the Ot. of 
Arches may hear Sc determine the appeal 
without retaining the cause. 

(2) A condition in a confirmatory faculty 
“ that if any of the articles inoluded in the 
faculty are treated with superstitious rever- 
ence we reserve to ourselves the right to order 
their removal at any time hereafter upon 
being satisfied hereon ” is an improper con- 
dition, Sc such a condition is not substantially 
similar to, but wholly different from, a con- 
dition that the faculty is granted “ till further 
order.” 

(8) Observations upon the object St effect 
ot granting a faculty till further order, the 
proceedings required by the practice of the 
cts. before such further order can be made, 
the distinction between the order of tbe ot. 
in a faculty suit Sc the faculty, Sc the matters 
which are proper to be included in each. — 
Capkl St. Mary, Suffolk (Rbotob Sc 
Churchwardens) v. Packard, [1928] P. 69. 

1784. Add. Annotation: — Reid. Capel St. Mary, 
Suffolk v. Packard, ri027] P. 280. 

1789a. Cause remitted to decree faculty — Objection 
to condition proposed to be Inserted in faculty 
— Right of aggrieved party to appeal.] — Capkl 
St. Mary, Suffolk (Rbotob Sc Church- 
wardens) v. Packard, No. 1775a, ante. 


Part V. — Clergy 


806. Add. Annotation : — Oonsd. Clergy Orphan 
Oorpn. v. Christopher, [1933] Ch. 267. 

.808. Add. Annotation : — Reid. Be Little Gaddes- 
den Churchyard, Ex p. Cuthbertson, [1933] 
P. 150. 

821. For “ Who are exempt — Military Service 
Act, 1916 (o. 104), Sehed. 1. (4)— Lay member ” 
read M Who are exempt — Military Service Act, 
1016 (o. 104), Belied. I. (4) — Lay reader." 

.846. Add. Annotation : — Reid. R. v. Stepney 
Corpn., Ex p. Walker So Sons, Ltd. (1932), 
102 L. J. K.H. 118. 

3861. Add. Annotation: — Apld. Be Clerical Dis- 
abilities Act, 1870, Ex p. Cowan (1927), 71 
Sol. Jo. 272. 

861a. 8. P. Be Clerical Disabilities Act, 1870, 
Ex p. Cowan (1927), 187 L. T. 616 ) 71 Sol. 
Jo. 272. 


Sect. 4. — PATRONAGE OF BENEFICES (p. 370).* 

To cross ref. add 44 See, also , Benefices 
(Diocesan Boards of Patronage) Measure, 
1982 (No. 1). 

971, Add. Annotation :~Generalto 9 Retd. Notley 
v. Birmingham (Bp.) (1980), 99 L. J. Ch. 805. 


1981. Add. Annotation : — Reid. Be Smith, Publio 
Trustee v. Smith, [1932] 1 Ch. 153. 

1981a. Patronage vested In parishioners — Transfer 
to parochial church council — Parochial Church 
Counoil (Powers) Measure, 1921 (No. 1), 
s. 4 (1).] — Be Lichfield Cathedral Grant, 
Chapel-hn-le-Frith Parochial Church 
Council v . Baoshaw (1929), 45 T< L. R. 583. 


Sujr-sEOT. 2 . — Transfer and Transmission 
of Patronage (p. 879). 

To cross-reference add 44 See f also , Bene- 
fices (Transfer of Rights of Patronage) 
Measure, 1930 (No. 8).” 

2104a. Whether vendor bound to make marketable 
title — Whether stamp necessary.]-— Wilmot 
v . Wilkinson (1827), 0 B. Sc O. 506 ; 9 
Dow. Sc Ry. K. B. 020 ; 5 L. J. O. 8. K. B. 
196; 108B.R.5S8. 

Annotation : — field. Doogood e. Rom (1860), 0 O. B. 138. 

2106a. Non-completion of purchase — Default 

of vendor.] — Weddall v. Nikon (1858). 17 
Bear. 100 ; 22 L. J. Ch. 989 ; 21 L. T. O. & 
147 | 17 Jut. 642 ; 51 B. R. 994. 
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2198. After this ease add 

.] — See Benefices (Exercise of Bights of 

Presentation) Measure, X931 (No. 3), s. 5. 

2272. Add. Annotation : — Generally, Consd. Notley 
v. Birmingham (Bp.), [1931] 1 Oh. 529. 

After this case add : — 

.] — See, now , Benefices Act, 1898 (Amend- 
ment) Measure, 1923 (No. 1), s. 3. 

2820. Before this case add “ See , now, Benefices 
(Exercise of Rights of Presentation) Measure, 
1931 (No. 3), s. 1. 

2865a. Jurisdiction of court of equity to order 
admission — No lawful excuse for refusal 
shown.] — A ct. of equity can make an order 
on a bishop to admit A licence to a per- 
petual curacy a duly qualified nominee who 
has been duly presented by the patron, 
unless lawful excuse for refusal by the bishop 
to admit & licence be shown. — Notley v. 
Birmingham, Bishop (1930), 99 L. J. Ch. 
305 ; 46 T. L. R. 347. 

2865b. Refusal to obey order — Discharge of 

ordea.] — A bishop refused to admit Sc licence 
X., a clerk in holy orders, to the perpetual 
curacy of Z. on the presentation of the 
'patrons. The patrons then commenced an 
action in the Ch. Div., claiming that the 
bishop was bound to admit Sc licence X. to 
‘the benefice. The bishop not having entered 
an appearance the action tame before the 
ct. on Apr. 2, 1930, as a short cause, upon a 
motion for judgment in default of appearance, 
Sc an order was made that the bishop should 
admit Sc licence X. to the benefice in due 
form according to law. The bishop refused 
or neglected to admit Sc licence X. to the 
benefice, Sc to comply with the order. The 
patrons then moved the ct. that a writ should 
Issue to the Archbishop of Canterbury, com- 
manding him to admit Sc licence X. to the 
benefice at the nomination or presentation 
of the patrons : — Held : so much of the order 
of Apr. 2, 1930, as ordered the bishop to 
admit Sc licence X. to the benefice might be 
discharged. Sc in lieu thereof Sc in substitution 
thereof it might be ordered that a writ should 
issue directed to the Archbishop of Canter- 
bury commanding him to admit a fit person 
to the benefice at the nomination or presenta- 
tion or other legal requisition of pltfs. as 
patrons thereof. — Notley v. Birmingham 
(Bishop) (No. 2), [1931] 1 Ch. 629; 100 
L. J. Oh. 303 ; 146 L. T. 251 ; 47 T. L. R. 257. 

28560. Issue of writ to Archbishop.] — 

Notley v. Birmingham (Bishop) (No. 2), 
No. 2355b, ante . 

2437. Add. Citation 2 B. R. A. 932. 

2440. Add. Citation 2 B. R. A. 831. 

2448a. Grounds for approval or disapproval of 
scheme.] — Although it may seem desirable 
on grounds of economy Sc administration to 
unite two country benefices with small 
populations, yet a scheme for such union will 
not be affirmed on special reference by the 
Judicial Committee of the Privy Council if 
there is united opposition to it on the part 
of the inhabitants. — Be Gussagr All Saints 
Sc Gussage St. Michael, Dorset, Parishes 
(1926), 69 Sol. Jo. 493, P. C. 

Annotation* : — FoUd. Great Maadngfeam Sc Little Maestri gham 


Re Tbelnethaxn & 

119. 


(Benefices), [19311 A. a 3*8, 

Hinderolay Benefices, [1934] j 

2448b. .] — Having regard to Union of Bener 

flees Measure, 1923, s. 2 (6), which sub- 


sect. contains the only statement in the 
Measure as to the principles governing the 
union of benefices thereunder, it is not 
enough, in order to justify a union, to show 
that one incumbent could serve the parishes 
affected. Sc that the union would save mar 
power and might also produce surplus 
income available for other benefices. The 
circumstances Sc interests of the parishes 
themselves must be regarded . — Be Great 
Massingham Sc Little Massingham, Bene- 
fices of, [1931] A. 0. 828 ; 100 L. J. P. C. 
93 ; 144 L. T. 654 ; 47 T. L. R. 294, P. C. 

Annotations : — Apld. Re Thelnetham Sc Hinderolay Benefices, 

A. C. iToT Consd. Re Westoe & South Shields St. 


Illda (Durham County), Union of Benefices of, [1939 
A. O. 269. Refd. Re Bolton-Le-Moors Benefices, [1933] 
A.C. 556. 

2448c. .] — Where a scheme under the Union 

of Benefices Measure, 1923, includes a recom- 
mendation by the Ecclesiastical Comrs. under 
4 sect. 15 that surplus revenue of the united 
benefice shall be applied to the spiritual ueedE 
of another benefice in the diocese, it is not 
fatal to the validity of the scheme that the 
comrs. of inquiry while reporting in its favour 
have stated that apart from the proposed 
diversion of surplus revenue, a matter beyond 
their cognisance, they would have found it 
difficult to justify. The report of the comrs. 
can be regarded as a recognition Sc fulfil- 
ment of the duty imposed upon them by 
sect. 2 (6) of the Measure to have regard to 
the interests of religion in England generally. 
— Be Bolton-le-Moors, St. Paul, Christ 
Church, Sc Emmanuel, Lancashire, Union 
of Benefices, [1933] A. C. 556 ; 102 L. J. P. 0. 
165; 149 L. T. 370; 77 Sol. Jo. 446, P. C. 

2443d. .] — Be Thelnetham Sc Hinderolay 

Benefices, No. 2443f, post. 

2443e. .] — The amendment of the Union 

of Benefices Measure, 1923, s. 2 (6), by 
that of 1930 was, rather one of words than 
of substance. It is possible that it was 
intended by the amendment to ensure that 
the interests of religion should be the first 
care of the Comrs. in making their report, 
but regard must be had to the circumstances 
& claims of the parishes, & the deprivations 
& inconveniences which they may suffer 
must be compensated by benefits. — Be 
Westoe & South Shields, St. Hilda, 
Union of Benefices, [1939] A. C. 269 i 
[1939] 1 AH E. R. 282 ; 108 L. J. P. C. 35 ; 55 
T. L. R. 349 ; 83 Sol. Jo. 52, P. C. 

24431. Charge on endowments of united benefice — 
In favour of other benefices — Validity.] — 
The power conferred by sect. 15 of the Union 
of Benefices Measure, 1923, is a power to 
dispose of surplus revenue after competent 
provision has been made for the united 
benefices. The sect, therefore does not 
authorise the creation of a charge on the 
endowments in favour of other benefices, 
because upon a diminution of the endowments 
a competent provision might not remain. 
The power under sect. 16 to create a rent- 
charge cann ot be utilised toalter the character 
of the operation authorised by sect. 15. 
Scheme set aside. — Be Thelnetham Sc 
Hinderolay Benefices, [1934] A. 0. 119 ; 
103 L. J. P. O. 32; 150 L. T. 202 ? 50 
T. L. R. 119 ; 77 Sol. Jo. 852, P. O. 

2443g. Approval of bishop — What amounts to.] — 
The report of a commission of inquiry con- 


22 



VoL XIX. — Ecclesiastical Law. Casas M48g— 8717a. 


stituted under the Union of Benefices 
Measure, 1923, recommended the union of 
two benefices, & stated that the united endow- 
ments were not too much. The bishop of 
the diocese endorsed on the report his 
approval, with the reservation that the 
income of the united benefices should be 
limited to £600 net, Sc the surplus allocated 
to other benefices. The Ecclesiastical Comrs. 
prepared a scheme for union which provided 
that a substantial part of the endowments 
should be alienated: — Held: (1) there had 
been no approval of the report by the bishop 
as required by sect. 4 (1) of the Measure, Sc 
that there was no jurisdiction to prepare the 
scheme $ (2) the chairman of the commission 
on inquiry nominated by the Ecclesiastical 
Oomrs. under sect. 3 (d) of the Measure 
should not be in any way officially connected 
with the Oomrs., nor one so frequently 
nominated as chairman as to afford any 
ground for the suggestion that he is present 
to represent their views. Scheme set aside. — 
Re Edburton Sc Poynings Benefices, [1934] 
A. O. 116 ; 103 L. J. P. 0. 22 ; 160 L. T. 
201 ; 60 T. L. R. 106 ; 77 Sol. Jo. 862, P. 0. 

2443h. Chairman of Inquiry Commission — Who 
may be appointed.] — Re Edbubton Sc Poyn- 
ings, Benefices, No. 2443g, ante. 

2443J . Application by Interested party — Settlement 
of locus standi at preliminary hearing — Form 
of Order In Council.] — Under a scheme, put 
forward by the Ecclesiastical Comrs., two 
benefices in the city of London were to be 
united. It was further proposed that the 
arish church of the second benefice should 
e closed Sc taken down, & the site sold. 
The scheme was opposed by the corpn. of 
the city of London, by certain learned 
societies, & by a gentleman who had at one 
time been a parishioner. It was contended, 
on behalf of the Ecclesiastical Comrs., while 
admitting the right of the city of London to 
appear, that the various learned societies 
had no such right, on the ground that they 
had no locus standi, although the Order in 
Council provided thalP their petition Sc 
objection should be considered by the 
Judicial Committee of the Privy Council 
when the appeal was being heard : — Held : 
the Judicial Committee were themselves 
bound by the terms of the Order in Council 
to hear the petition & objection as well as 
the appeal of the city of London. Their 
Lordships were further of the opinion that, 
in future, in cases of a like nature, the Order 
in Council 44 should make provision to enable 
a resp. to take a preliminary point, should he 
so desire, Sc an opportunity should be 
afforded to the parties to have that pre- 
liminary point disposed of before the hear- 
ing of the main appeal," & so obviate a party 
being put to the expense of preparing his case 
for the main appeal, only to find, perhaps, 
that, on a preliminary objection, he was not 
entitled to be heard because he was not an 
interested party. — Re All Hallows, Lom- 
bard Street, [1937] 2 All E. R. 64 ; 63 
T. L. R. 386 ; 81 Sol. Jo. 366, P. 0. 

2488. Add* Annotation: — As to (2) Retd. Ladies 
Hosiery Sc Underwear, Ltd. v. Parker, [1930] 
1 Oh. 304. 

8481 . Add. Annotation Refd. Re Gillott’s Settle- 
ment, Ohattock v . Reid, [1934] Oh. 97. 


2496, Add. Citation : — sub nom . Curlews v. 
Butts, 9 L J. O. S. X. B. 69. 

2539. Add. Annotation : — Refd. Jones v. Waring Sc 
GiUow, [1926] A. 0. 670. 

2595. Add. Annotation: — As to (2) Consd. R. v. 
North, Ex p. Oakey (1926), 43 T. L. R. 60. 

2599a. Failure to repair chancel.] — (1) A justifi- 

cation in trespass, that pltf. was the rector 
of such a church, Sc that toe goods were taken 
under a sequestration of the profits of the 
rectory, for the reparation of the chancel, 
must aver that no more was taken than was 
necessary to the expense of reparation. 
(2) But the profits of a lay-impropriation 
cannot be sequestered for the repair of the 
chancel. — Walwyn v. Awberry (1677), 1 
Mod. Rep. 258 ; 2 Mod. Rep. 264 ; Freem. 
K. B. 230 ; 86 E. R. 866 ; sub nom. Anon., 
2 Vent. 35 ; 3 Keb. 829. 

Annotations: — At to (2) Oonsd. Hauxton Parochial Church 
Council v. Stevens, 119291" P. 240 : Wiokhambrook 
Parochial Church Council v. Oroxford, [1930] 2 K. B. 417. 

2607. Add. A nnotation : — As to (1) Consd. R. v. 
North, Ex p. Oakey (1926), 43 T. L. R. 60. 

2676. Add. Annotation : — Refd. Stepney Borough 
Council v. Walker (John) Sc Sons, Ltd., [1934] 
A. C. 365. 

2715. Before this case add 44 See Benefices 
(Ecclesiastical Duties) Measure, 1926 (No. 8). 

2717a. Appointment of commission under Bene- 
fices (Ecclesiastical Duties) Measure, 1926, 
s. 3 (1) — Necessity for notice to incumbent — 
In respect of what duties.] — By Benefices 
(Ecclesiastical) Duties) Measure, 1926, s. 3 (1), 
where the bishop has reason to think that the 
ecclesiastical duties of a benefice are in- 
adequately performed he may appoint a 
commission to inquire into the facts. Sc on 
their report that the inadequate performance 
of the duties is due to the negligence of the 
incumbent, has power under sect. 5 (1) to 
inhibit him. By sect. 2 (a) 44 ecclesiastical 
duties " include the observance of ordination 
promises, & also (iii) 44 an obligation binding 
the incumbent to manifest in his acts, con- 
duct Sc course of life, due respect for his 
sacred office, Sc a due solicitude for the moral 
Sc spiritual welfare of his parishioners." A 
co mmiss ion reported to the bishop that the 
ecclesiastical duties of a benefice were in- 
adequately performed owing to the negli- 
gence of tne incumbent, Sc also found certain 
charges proved which were a violation both 
of the ordination promises of the incumbent 
Sc of the provisions of sect. 2 (a) (iii). By 
sect. 2 (6) : 44 No incumbent shall be deemed 
to have been negligent in the observance or 
performance of any of his ordination promises 
. . . unless such observance or performance 
has been required of him in writing by the 
bishop, who «hfl.Tl give him opportunity of 
replying, before issuing any commission 
under the provisions of section throe of this 
Measure." No such requirement was made : 
— Held : the commission had jurisdiction to 
hold the inquiry, although the above notice 
had not been given, because the inadequate 
performance of ecclesiastical duties charged 
was that of ecclesiastical duties not expressly 
set out in sect. 2 (6), it being in respect of the 
inadequate performance or the latter only 
that such notice is required. The require- 
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(n) Lights (Vol. XIX., p. 449). 

Add the following cross-references : — 

Used In service of adoration of Sacrament.] — 

See No. 1768a, ante . 

To denote presence of reserved Sacrament.] — 

See Nos. 1768a, 2776a, ante . 

2947a. Books Sc pamphlets displayed In church.]— 

Capel St, Maby, Suffolk (Rector A 
Churchwardens) v. Packard, No. 1768a, 
ante . 

2947b. Notices — Times for hearing of confessions.] 

— Capel St. Mary, Suffolk (Rector & 
Churchwardens) v. Packard, No. 1768a, 
ante . 

2947c. Asking for prayers for dead.] — Capel 

St. Mary, Suffolk (Rector A Church- 
wardens) v. Packard, No. 1768a, ante . 

2947d. Confessional stool.] — Capel St. Mart, 
Suffolk (Rector & Churchwardens) v. 
Packard, No. 1768a, ante. 

2948. Add. Annotation: — As to (1) Folld. Cape] 
St. Mary, Suffolk v. Packard, [1927] P. 289. 

2966a. Books of devotion — On Holy Table.]— 


Capel St. Mary, Suffolk (Rector A 
Churchwardens) v. Packard, No. 1768a, 
ante. 

2072a. .] — Capel St. Mary, Suffolk 

(Rector A Churchwardens) v. Packard, 
No. 1768a, ante. 

2976. Add. Annotation: — Refd. Capel St. Mary, 
Suffolk v. Packard, [1927] P. 289. 

2977a. .] — Be St. Hilary, Cornwall, Roffe- 

Silvestbr v. King, No. 2776a, ante . 

2985. After this case, for 

“ Registration of baptism.] — See Registra- 
tion of Births, Marriages A Deaths,” 
read “ Registration of baptism.] — See Canon 
70 of 1603 ; Parochial Registers Act, 1812 (c. 
146). 

Admissibility in evidence.]— See Evi- 
dence, Vol. XXII., pp. 386, 337, Nob. 3358- 
3378.” 

3006. Add. Annotation: — Generally , Refd. Capel 
St. Mary, Suffolk v. Packard, [1927] P. 289. 

8015a. Sounding saorlng gong — Whether per- 
. misslble.] — Capel St. Mary, Suffolk 
, (Rector A Churchwardens) v. Packard, 
No. 1768a, ante. 


Part VII. — Property of the Church of England 


8049. Add. Annotation : — Refd. Re Carroll, [1931] 
1 K. B. 317. 

( b ) Neglect to Repair (p. 460). 

Jurisdiction of county court— Repair of chancel.] 
— See Chancel Repairs Act, 1932 (o. 20). 

8081a. Demolition of private chapel.] — A 

metropolitan borough council contracted to 
purchase the site of a charitable institution on 
the removal of the institution to other 
premises in the suburbs. The institution 
included a private chapel for the benefit of 
the inmates, with some seats for members 
of the public on payment of pew rents. The 
purchasers A vendors presented a petition 
for a faculty for the demolition of the chapel. 
The Chancellor of the diocese ordered the 
issue of a faculty on condition that the Holy 
Table A all other furniture A fittings be 
removed for incorporation A use in the 
chapel to be provided on the new premises ; 
that, subject to any expression of opinion by 
relatives of those commemorated, the 
memorial windows, if not capable of being 
used in the new chapel, were to be preserved 
A used, if possible, in a new church or chapel 
to be built in the London diooese ; that the 
chapel site was to be preserved for ever 
unbuilt on, A to secure that object the 
instrument of transfer was to contain a 
restrictive covenant to that effect by the 
purchasers with the vicar of the parish ; that 


the title to the site was to be registered in 
the Land Registry ; A that the site was to be 
marked A a tablet with an inscription stating 
that the site was consecrated ground, not to 
be built on, was to be let into the surface of 
the ground . — Ex p . St. Pancras Metro- 
politan Borough Council A Journeymen 
Tailors* Benevolent Institution (1937), 
53 T. L. R. 456. 

8105a. Removal of illegal ornaments — Orna- 

ments subsequently brought back.] — A clear 
distinction must be maintained between 
ornaments which have been held by the ct. 
to be by their very nature illegal, A those 
which, though not necessarily illegal, may 
become so by reason of their being used for 
superstitious purposes or in connection with 
illegal ceremonies. No faculty, whether con- 
firmatory or otherwise, can be granted in 
respect of ornaments of the first class. The 
ct. has a discretion whether or not to 
authorise ornaments of the second class, but 
the discretion is a judicial one, to be exercised 
only after weight has been given to the 
various factors to which decisions of the cts. 
require the Consistory Ct. to have regard. 
In exercising that discretion, the ct. must 
take into account the fact that the existing 
incumbent of the parish has not at &n$ time 
during his incumbency used any of the 
ornaments of that class for any superstitious 
purpose or in connection with any illegal 


FART VL SECT. 4. 
st. Registration of right to marry .} — 
The governing body mentioned in 
sect. 3 of Marriage Act, 1930, la not the 
governing body by wbloh the minister 
or clergyman in question has been 
ordained but means the governing 
body of a religions body as defined by 
sect. 9 thereof, vis., any churoh or any 
religious denomination, sect, . con- 
gregation, or society having Jurisdiction 
in the provinoe. It la not necessary 


that the person for whom application is 
made for registration “ as authorised 
to solemnise marriage ” should be 
ordained. Therefore, if there is a 
religious bod’*' as denned by the Act. 
with a governing authority having Juris- 
diction In the provinoe, such governing 
body may apply under said Act for 
such authority on behalf of a minister 
or clergyman, as defined by the Act, 
belonging to it.— Re Victoria Cnr 
Tkmplr’b Application, (1934) 3 
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W. W. R. 761 ; mb rum. Re Thompson. 
49 B. C. R. 978.— CAN. 

PART VII. SECT. 1. 
sg. Control of court 1 — Held .• the 
Jurisdiction of the ct. to intervene in 
the Internal affairs of the Church at 
England was based on pr o p erty rights, 
A as the action was a direct claim to 
t he rightjo^thej^osg iitog^OTOpg ^ 
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ceremony ; the necessity of not hampering 
the incumbent in his work ; & the beauty 
& decorative value of the ornaments in 
question. Where articles which have been 
removed from a church under a faculty 
granted by a Consistory Ct. are subsequently 
improperly brought back into the church, 
the ct. is not bound in law to follow its own 
decision with regard to those articles. The 
case must be treated like an ordinary case of 
the introduction of articles into a church 
without a faculty, in view of the fact that 
what may have been proper or necessary in 
the case of a previous incumbent of the parish 
may not be necessary in the case of the new 
incumbent. — Be St. Hilary, Cornwall 
(1938), 159 L. T. 324 ; 64 T. L. T. 975 ; 82 I 
Sol. Jo. 607 ; on appeal, [1938] 4 All E. R. 147. 

112. Add. Annotation : — Reid. Vincent v. St. 
Magnus the Martyr, etc., [1925] P. 1. 

113a. Whether faculty absolute — Erection of 
Image.] — Vincent v. St. Magnus the 
Martyr, etc. (Rector A Churchwardens), 
No. 2831, ante. 

301a. Tlthable where landed.] — By 

custom, fish taken in the sea is tithable 
where landed. — A non (1632), Cro. Car. 264 5 
79 E. R. 830. 

400. Add. Annotation : — As to (1) Refd. Busby v. 
Avgherino, [1928] A. O. 290. 

446. Add. Annotation: — As to (1) Refd. Public 
Trustee r. Scarr, [1939] 1 All E. R. 188. 

440. Add. Citation : — West. Tithe Oas. 44. 

Add. Annotation : — Refd. Busby v. Avgherino, 
[1928] A. C. 290. 

451. Add. Annotation : — As to (1) Refd. Busby v. 
Avgherino, [1928] A. O. 290. 

454a. Whether premises exempted from pre- 

scribed rate — Onus of proof.] — By the above 
Act & a decree made pursuant to it & having 
the force of a statute, the lessees of houses & 
all other hereditaments, with certain im- 
material exceptions, situated in the City of 
London, are liable to pay a tithe of 2a. 9d. 
for every rent of 20a. by the year, “ A so 
above the rent of 20 a. by the year by the 
rate aforesaid.* * The decree contained a 
proviso that in the case of premises in respect 
of which less sums had been accustomed to 
be paid for tithes before 1545, the date of the 
above Act, the premises should be exempted 
from the prescribed rate. In an action by 
the owners of tithes against the occupiers of 
premises in the City for tithe at the rate pre- 
scribed by the Act : — Held : (1) the onus was 
on defts. to prove that the tithe paid before 
1545 in respect of the premises was less 
than the sum prescribed by the Act; (2) 
defts. had not discharged the onus. — Busby 
v. Avgherino, [1928] A. O. 290 ; 97 L. J. Oh. 
291 5 139 L.T. 170; 92 J. P. 129 ; 44 T. L. R. 
551 5 20 L. G. R. 401, H. L. 

455a. Whether payable on reserved or 

Improved rent.] — A lease of premises was 
granted at the yearly rent of £102 10s. in 
consideration of the lessee expending £2,000 
in building thereon. The improved annual 
value was £250 : — Held : tithes were payable 
upon the annual value, A not on the rent 
reserved. — Vivian v. Cochrane (1855), 4 
De G. M. A G. 818 ; 25 L. J. Ch. 553 ; 26 
L. T. O. 8. 17 ; 19 J. P. 131 ; 1 Jur. N. 8. 
809 ; 3 W. R. 254 $ 43 B. R. 728, L. C. 


3455b* Whether non-payment a defence.] — 

Mere non-payment of tithes under the Act 
is not an answer. — St. Paul’s Warden, 
etc. v. Kettle (1813), 2 Ves. & B. 1 ; 35 
E. R. 218, L. O. 

Annotations : — Reid. Payne 0 . Eadalle (1888), 18 App. Oas. 

613 ; Busby v. Avgherino, [1928J A 0. 290. 

3465e. .] — Payne v. Esdaile, No. 8461, 

ante. 

3450. Add. Annotation: — Refd. Busby v. 

Avgherino, [1928] A. 0. 290. 

3405. Add. Annotations: — As to (4) Consd. Queen 
Anne’s Bounty v . Thome, [1934] 1 K. B. 
297. Generally, Refd. Queen Anne’s Bounty 
v. Blacklocks’ Executors, [1934] 1 K. B. 699. 

3405a. What words operate to pass.] — A 

tithe rentcharge will not, upon a conveyance 
of land without more, pass to the purchaser 
by virtue of Conveyancing Act, 1881 (c. 41), 
s. 63. Tithe rentcharge is, like tithe, a 
hereditament separate from the land, A 
express words are necessary to pass it. — 
Public Trustee v. Lancaster Duchy, 
[1927] 1 K. B. 516 ; 96 L. J. K. B. 188 ; 136 
L.T.468; 43T.L.R.163; 71 Sol. Jo. 19, 0. A. 

3400. After this case add “ Transfer to Queen 
Anne’s Bounty.] — See Tithe Act, 1925 (c. 87), 
s. 3.” 

3406a. Meaning of “ rectory with cure of 

souls ” — Sinecure.] — Pltf. having been in- 
stituted & inducted to a rectory by the 
Bishop in 1917, read himself in A presented 
himself to the vicarage. He was the only 
person in the parish with cure of souls, A 
since his institution he had been in receipt 
of the tithes in respect of the vicarage A 
also of the rectory, A had resided throughout 
in the parish. Since 1849 the rectory A 
vicarage had been held by the same person, 
& for many years the rectory bad been what 
is commonly called a sinecure. If the 
rectory was a benefice with cure of souls 
the tithe rentcharge attached to the rectory 
would vest in Queen Anne’s Bounty A be 
paid to pltf. free of rates ; if not, pltf. would 
be liable for certain rates. In an action by 
ltf. against Queen Anne’s Bounty for a 
eclaration that by the Tithe Act, 1926, the 
rectorial tithe rent which was attached to the 
benefice was transferred to A became vested 
in defts. for all the interest therein A for the 
purposes of the Acts — Held: though pltf. 
was the vicar with cure of souls, yet, since the 
expression “ rectory with cure of souls ” in 
Tithe Rentcharge (Rates) Act, 1899 (c. 17) 
meant a real cure of souls adualiter A did 
hot include a rectory which was a sinecure, 
A since a sinecure could not be turned by 
residence into a rectory with cure of souls, 
pltf. was not a rector with cure of souls 
within the definition of “ benefice ” in Tithe 
Rentcharge (Rates) Act, 1899 (c. 17), A the 
action faded. — Greening v. Queen Anne’s 
Bounty, [1932] 1 Oh. 348 ; 101 L. J. Oh. 
260; 146 L. T. 447 ; 48 T. L. R. 155; 70 
Sol. Jo. 10 ; 30 L. G. R. 181. 

8460b. Meaning of “ benefice.”] — G reening 

v. Queen Anne’s Bounty No. 3466a, ante . 

8408. Add. Annotations : — As to (2) Refd. Jones 
v. Waring A Gillow, [1926] A. 0. 070. 
Generally , Refd. Queen Anne’s Bounty v. 
Blacklock’s Executors, [1934] 1 K. B. 599. 

88* 
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8470* Add* Annotation* : — Coned. Wickhambrook 
Parochial Church Council v* Croxford, [1936] 
2 K. B. 417. Retd. Hauxton Parochial 
Church Council v . Stevens, [1929] P. 240, 

8476a. .] — University College, 

Oxford (Master 4b Fellows) v. Carton 
(1847), 10 Q. B. 760 s 16 L. J. Q. B. 881 ; 9 
L.T. O. 8. 245; 11 Jur. 907; 116 B. R. 289. 

Annotation : — Retd. R. «. England ft Wales Tithe Oomrt. 

(1868), 21 L. J. Q. B. 808. 

8487. After this case add : 

.] — See, now , Extraordinary Tithe 

Act, 1897 (c. 28), s. 1 (1). 

8488. For “ Held : the ct. had jurisdiction to deal 
with the costs, ft they would have to be 
paid by W/, the landlord seeking compulsory 
redemption” read “Held: (1) the ct. had 
jurisdiction to deal with the costs ; (2) they 
must be paid by W., the landowner seeking 
compulsory redemption.” 

Add* Annotations : — As to (1) Apprvd. Be 
Wartling Tithe Redemption, [1924] 2 Ch. 
128. Ab to (2) Overd. Re Wartling Tithe 
Redemption, [1924] 2 Oh. 123. 

8489a. .] — Certain tithe rentcharge had 

been commuted by an order of the Minister 
into an annuity under Tithe Act, 1918, s. 4. 
It was contended that such an annuity was 
dnly enforceable by the remedies of entry 
ft distress given by Law oi Property Act, 
1925, s. 121, ft that an action in respect of 
the same could not be maintained : — Held : 
an action lay in respect of the annuity, & 
pltf. was not confined to his remedies under 
• Law of Property Act, 1926, s. 121 . — Public 
Trustee v. Scare, [1939] 1 All E. R. 188 ; 
160 L. T. 174 ; 65 T. L. R. 341 ; 83 Sol. Jo. 
195. 

8490a. What may be taken — All goods upon 

land.] — The right given by the Tithe Act, 
1836 (c. 71), s. 81, to a person entitled to 
tithe rentcharge to distrain for arrears thereof 
upon the land liable thereto extends to all 
the goods ft chattels upon the land, which are 
not specially protected from distress by law, 
ft is not limited to things which were tithe- 
able before the passing of the Act. — Queen 
Anne's Bounty v* Thorne, [1934] 1 K. B. 
297 ; 160 L. T. 136 ; 50 T. L. R. 20 ; 77 
Sol. Jo. 764, D. O., revad . on other grounds , 
[1934] 2 K. B. 176, 0. A. 

Annotation : — Comd. Sw after v. Muloahy, [1084] 1 K* B. 608. 

8490b. Boasts which gain the land.] — 

The owners of certain tithe rentcharge applied 
to the county ct. under Tithe Act, 1891 (c. 8), 
s. 2, for the recovery of arrears due from 
F., J. ft W. The county ct, made orders 
accordingly ft appointed X., an officer of the 
ct., to distrain. X. gave to F., J. ft W. 
respectively ten days' notice in writing of his 
intention to distrain, as required by Tithe 
Act, 1836 (c. 71), s. 81. He took no further 
steps, ft eight months later the county ct., 
on the application of the tithe owners, 
appointed M., an officer of the ct., to distrain 
in plaoe of X. M. served no further notices 
but seised in the case of F. 10 ewes, 19 lambs 
ft 6 tegs ; in the case of J., 6 cows ft 1 horse, 
which was at the time of the aeisure in use 
drawing a cart ; in the case of W., 43 sheep, 
1 cow, 1 heifer ft 1 cart horse (in actual use), 
of which W. was a bailee, but not the owner. 

Actions of replevin by F., J. ft W., respec- 
tively against St. were removed by certiorari 


into the High Ct* Pltfs. contended that the 
distress was illegal (a) because M. had not 
served ten days' notice of his intention to 
distrain ; (h) because, by the statute 51 Hen. 
3, stat. 4, known as Lee Estatuz del Bschekere, 
44 beasts which gain the land ft sheep ” are 
privileged from distress if other distress is 
available, which they asserted was the case 
, on the facts ; (8) because, in the case of J. 
ft W., the horses seized were in actual use. 
(This point was conceded by deft., subject, 
in the case of W., to the question whether a 
bailee was entitled to maintain an action of 
replevin.) 

Deft, relied on the notices given by X., ft 
contended that no further notices were 
necessary. He did not admit the existence 
of the statute cited as 51 Hen. 3, stat. 4, or 
as Lea Estatuz del Eschekere, ft said that its 
true construction (if it existed) was not that 
contended for by pltfs., ft that it had no 
application to the cases before the ct. : — 
. Held : (1) the purpose of the ten days’ notice 
• of intention to distrain being merely to give 
, the tithe-payer an opportunity to pay ft 
avoid the inconvenience of a distress, that 
purpose had been fulfilled by X.’s notice, ft 
no further notice by M. was necessary ; 
(2) whether or not the so-called statute 
51 Hen. 3, stat. 4, known as Les Estatuz 
del Eschekere, was a statute properly so 
called or not, it had for centuries been treated 
as a declaration of the common law binding 
on the cte. ; (8) the true meaning of “ bestes 
ke gaignent sa terre ” was “ beasts of the 
plough ” which, with sheep, were privileged 
from distress, in those cases to which the 
statute applied, if other distress was available ; 
(4) the applicability of the statute depended 
on whether the right of distress for tithe rent- 
charge was in the nature of execution like 
a distress for poor rates, or was subject to 
the same limitations as a landlord’s distress 
for rent. On the true construction of 
Tithe Act, 1880 (c. 71), s. 81, the words 
44 otherwise to act ft demean himself in 
relation thereto as any landlord may ” refer 
only to the last of the three branches 44 to 
distrain,” 44 to dispose of the distress,” ft 44 ft 
otherwise to act ft demean himself ” ft do 
not limit the distress itself, which is analogous 
to an execution. The ancient statute there- 
fore does not apply to a distress for tithe 
rentcharge ; (5) in the case of W., a bailee 
may maintain replevin. — Swafper v. Mul- 
cahy, Hooker v. Muloahy, Smith v. 
Muloahy, [1934] 1 K. B. 008 ; 103 L. J. 
K. B. 347 ; 150 L. T. 240 ; 50 T. L. R. 179 ; 
77 Sol. Jo. 899. 


84900. Necessity for notice.] — Where, under 

Tithe Act, 1880 (c. 71), s. 81, ft Tithfe Act, 
1891 (c. 8), s. 2, the bailiff of a county ct. 
levies a distress for unpaid tithe, he must 
give the tenant ten days’ previous notioe. — 
New College, Oxford, Warden ft 
Scholars v. Davison (1988), 49 T. L. R. 
579 ; 77 Sol. Jo. 689. 


Annotation! : — Orerd. Queen Anne’s Bounty v. Thome, 
[1934] MLB. 176. Rett. Swaffar v. Muloahy. Hooker v. 
, Muloahy. Smith v* Muloahy, [1934] 1S.B, 608. 


8490d. .] — Swatter v* Muloahy, 

Hooker v* Muloahy, Smith e. Muloahy, 
No. 3490b, ante * 


3490e. .] — An officer appointed by the 

county ct. under Tithe Act, 1891 (c. 8), s. 2, 
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to distrain on land occupied by the owner 
thereof for the sum ordered to be paid in 
respect of arrears of tithe rentcharge together 
with costs has conferred on him by sect. 2 (2), 
“ the like powers of distraint for the recovery 
of the sum ordered to be paid as are conferred 
by the Tithe Acts on the owner of a tithe 
rentcharge for the recovery of arrears of tithe 
rentcharge ” s — Held : the obligation to give 
ten days* notice of intention to distrain im- 
posed by Tithe Act, 1886 (c. 71), s. 81, is not. 
imported into Tithe Act, 1891 (c. 8), s. 2 (2), 
as part of the power to levy a distress 
created by sect. 81 so as to require the officer 
appointed to distrain to give that notice 
before levying a distress. — Q ueen Anne’s 
Bounty v . Thorne, [1984] 2 K. B. 175 ; 103 
L. J. K. B. 473 ; 151 L. T. 101 ; 50 T. L. R. 
294 ; 78 Sol. Jo. 206, O. A. 

otcUion : — Folld. Rawlenoe Sc Squarey v. Spioer, Withers 

Oo. v. Spioer, [1935] 1 K. B. 412. 

1 . Add, Annotation: — Consd. Queen Anne’s 
Bounty v. Thome, [1934] 1 K. B. 297. 

la. By bailee.] — S waffer v. Mul- 

oahy. Hooker v. Mulcahy, Smith v. Mul- 
oahy, No. 3490b, ante. 

2a. Abortive sale by auction — Second 

distress & sale by auotlon — Jurisdiction to 
order.] — Upon the application of the tithe 
owners a county ct. judge made an order for 
the recovery of tithe rentcharge issuing out 
of certain lands, & he directed that an officer 
of the ct. should distrain upon those lands 
for the sum. The officer of the ot. distrained 
& offered the goods seized for sale by auction. 
A number of persons attended the sale & 
by their conduct prevented it from being 
successful, not bidding themselves & pre- 
venting others from bidding. The tithe 
owners thereupon applied to the county ct. 
for a further order for the recovery or the 
same tithe rentcharge, together with the costs 
& expenses of the abortive sale. The county 
ct. judge accordingly made an order that a 
second distress be levied for the recovery 
of the same tithe rentcharge, together with 
the costs, A directed that the goods seized 
should be sold by tender. A rule nisi for 
certiorari was obtained to remove the second 
order of the county ct. judge into the High 
Ct. upon the ground that he had no juris- 
diction to entertain or adjudicate upon the 
application or to make the order : — Held : 

(1) the county ct. judge had not exceeded his 
jurisdiction in ordering a second distress, in 
view of the fact that there was a combination 
of persons to prevent the sale on the first 
distress from being effective, or in ordering 
that the goods seized should be sold by tender ; 

(2) the application for the second distress was 
properly made by the tithe owners, A it was 
not necessary that it should be made by the 
officer of the ct. — R. v. Clements (Judge), 
Ex p. Fekbidgb, [1932] 2 K. B. 635 ; 76 
SoL Jo. 414 ; tub nom. R. v. Kent County 
Court Judge, Ex o. Ferridgb, 101 L. J. 
K. B. 603; 147 L. T. 353. 

notation* : — A* toil) Apld. Rawlenoe A Squarey r. Spioer, 

Zithers Sc Oo. e. Spioer, [1936] 1 K. R. 411, Generally , 

flf£ Queen Anne's Bounty v. Blaoklook’s Executors, 

934] IK. B. 699. 

2b. — — : .] — An order having 

bean made by the county ct. directing the 
recov e ry from a landowner of a sum of about 


230 on account of tithe rentcharge A appoint- 
ing an officer to distrain therefor, the officer 
seized three hayricks of the market valtie of 
2170. By reason of a local agitation against 
tithes & of threats by the landowner a sale 
of the hayricks by auction oould not be held. 
Under an order for sale by tender only two 
tenders were forthcoming, the higher being 
one of 210 by the landowner himself which 
was accepted. An application by the parties 
entitled to the tithe rentcharge for an order 
for a second distress having been refused by 
the county ct. : — Held : the case was ex- 
cepted from the general rule of law that a 
second distress cannot be made for the same 
sum, on either of these grounds : (1) that the 
officer in levying the first distress had in the 
circumstances made a bond fide & excusable 
mistake in underestimating the true value of 
the hayricks seized ; (2) that the misconduct 
of the landowner himself had contributed to 

S revent the first distress from being effective ; 

; the case should be remitted to the county 
ot. judge, who in the exercise of his judicial 
discretion should make such an order &, 
if necessary, give such further directions, as 
were in accordance with the principles of 
law which the ct. had laid down. 

(3) Under sect. 10 (2) of the Tithe Aot, 
1891 (c. 8), s. 10 (2), the proceedings which 
are required to be commenced before the 
expiration of two years from the date at 
which the sum on account of tithe rentcharge 

the recovery of that suedm& not proceedings 
subsequently initiated by direction of the 
county ct. under sect. 2 (2) of the Act. 

Qu. : whether the rules by which the cts. 
have limited the powers of distress in 
ordinary cases apply to a case of distress for 
tithe rentcharge under the Tithe Acts where 
the conduct of the distress is not left to the 
judgment or initiative of the tithe-owner, but 
has to be exercised at every stage under the 
directions of the county ct. — Rawlenoe & 
Squabby v. Spicer, Withers & Oo. v . 
Spioer, [1935] 1 K. B. 412 ; sub nom. Withers 
v. Spicer, Rawlenoe & Squarey v. Spicer, 
104 L. J. K. B. 89 ; 152 L. T. 81 ; 51 T. L. R. 
89 ; 78 Sol. Jo. 802, O. A. 

84920. 

distress — Tithe owner. 

(Judge), Ex p. Ferridgb, No. 3492a, ante. 

8492d. Mistake as to value — Jurisdiction to 

order second distress.] — Rawlenoe & 
Squabby v. Spicer, Withers & Oo. v. Spicer, 
No. 8492b, ante. 

8492e. — — Limitation of time for.] — The owner of 
tithe rentcharge obtained from the county ct. 
judge in May, 1932, an order for the payment 
of a sum on account of arrears for three con- 
secutive half-years ending Oct. 1, 1931. In 
Nov. 1938, application was made to the 
county ct. judge to direct the officer of the ct. 
to distrain for that sum under Tithe Act, 
1891 (c. 8), s. 2 (2). He refused, on the 
ground that by the proviso to Tithe Act, 
1836 (c. 71), s. 81, “ not more than two years’ 
arrears shall at any time be recoverable by 
distress ” A that the arrears claimed went 
back more than two years before the date of 
the proposed distraint t — Held: there is 
nothing In sect. 81 of 1836 Act which limits 
the two years’ arrears to the period im- 


Who may apply for second 

’.] — R. v . Clements 
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8470. Add. Annotations : — Consd. Wickhambrook 
Parochial Church Council v. Croxfor d, [1035] 
2 K. B. 417. Retd. Hauxton Parochial 
Church Council v. Stevens, [1020] P. 240. 

8475a. .] — University College, 

Oxford (Master As Fellows) v. Garton 
(1847), 10 Q. B. 760 5 10 L. J. Q. B, 381 ; 9 
L.T. 0.8.245; 11 Jur. 907 j 110 B. B. 289. 

Annotation : — RefA. R. «. England & Wales Tithe Oomrs. 

(1863). 31 L. J. Q. B. 208. 

8487. After this case add : 

.] — See, note, Extraordinary Tithe 

Act, 1807 (c. 28), s. 1 (1). 

8488. For “ Held : the ct. had jurisdiction to deal 
with the costs, 4c they would have to be 
paid by W/, the landlord seeking compulsory 
redemption ” read “Held: (1) the ct, had 
jurisdiction to deal with the costs ; (2) they 
must be paid by W., the landowner seeking 
compulsory redemption.” 

Add. Annotations: — As to (1) Apprvd. Be 
Wartling Tithe Redemption, [1024] 2 Ch. 
128* As to (2) Overd. Re Wartling Tithe 
Redemption, [1024] 2 Oh. 123. 

8480a. — .] — Certain tithe rentcharge had 

been commuted by an order of the Minister 
into an annuity under Tithe Act, 1918, s. 4. 
It was contended that such an annuity was 
Only enforceable by the remedies of entry 
& distress given by Law oi Property Act, 
1025, s. 121, & that an action in respect of 
the same could not be maintained : — Held : 
an action lay in respect of the annuity, & 
pltf. was not confined to his remedies under 
* Law of Property Aot, 1925, s. 121. — Public 
Trustee v. Scare, [1939] 1 All E. R. 188 ; 
100 L. T. 174 ; 55 T. L. R. 341 ; 83 Sol. Jo. 
105. 

8490a. What may be taken — All goods upon 

land.] — The right given by the Tithe Aot, 
1830 (c. 71), s. 81, to a person entitled to 
tithe rentcharge to distrain for arrears thereof 
upon the land liable thereto extends to all 
the goods 4c chattels upon the land, which are 
not specially protected from distress by law, 
4c is not limited to things which were tithe- 
able before the passing of the Act. — Queen 
Anne’s Bounty v. Thorne, [1934] 1 K. B. 
297 ; 150 L. T. 185 ; 60 T. L. R. 20 ; 77 
Sol. Jo. 764, B, C., reved. on other grounds, 
[1034] 2 K. B. 176, 0. A. 

Annotation : — Comd. Swafler v. Mulcahy, [1934] 1 K. B. 608. 

8490b. Boasts which gain the land.] — 

The owners of oertain tithe rentcharge applied 
to the county ct. under Tithe Act, 1891 (c. 8), 
s. 2, for the recovery of arrears due from 
F., J. 4c W. The county ct. made orders 
accordingly A appointed A., an officer of the 
ct., to distrain, X. gave to F., J. 4b W. 
respectively ten days* notice in writing of his 
intention to distrain, as required by Tithe 
Act, 1880 (c. 71), s. 81. He took no further 
steps, 4b eight months later the oounty ct., 
on the application of the tithe owners, 
appointed M«, an officer of the ct., to distrain 
in place of X. . M. served no further notices 
but seized in the case of F. 10 ewes, 19 lambs 
& 5 tegs $ in the case of J., 5 cows 4b 1 horse, 
which was at the time of the seizure in use 
drawing a cart ; in the case of W., 43 sheep, 
1 cow, 1 heifer 4b 1 cart horse (in actual use), 
of which W. was a bailee, but not the owner. 

Actions of replevin by F„ J. 4b W., respec- 
tively against M, were removed by cert io r a ri 


into the High Ct. Pltfs. contended that th 
distress was illegal (a) because M. had nc 
served ten days T notice of his intention t 
distrain ; (6) because, by the statute 51 Her 
3, stat. 4, known as Lee Estatuzdel Eschekere 
“ beasts which gain the land 4b sheep ” ar 
privileged from distress if other distress i 
available, which they asserted was the cae 
on the facts ; (8) because, in the case of J 
4b W., the horses seized were in actual use 
(This point was conceded by deft., subject 
in the case of W., to the question whether 
bailee was entitled to maintain an action c 
replevin.) 

Deft, relied on the notices given by X., v 
contended that no further notices wer 
necessary. He did not admit the existenc 
of the statute cited as 51 Hen. 3, stat. 4, c 
as Lee Est&tuz del Eschekere, 4b said that it 
true construction (if it existed) was not tha 
contended for by pltfB., 4b that it had nc 
application to the cases before the ct. 
Held: (1) the purpose of the ten days’ notic 
■v* of intention to distrain being merely to giv 
• the tithe-payer an opportunity to pay 
avoid the inconvenience of a distress, tha 
purpose had been fulfilled by X.’s notice, 
no further notice by M. was necessary 
(2) whether or not the so-called st&tut 
61 Hen. 3, stat. 4, known as Les Estatu 
del Eschekere, was a statute properly s< 
called or not, it had for centuries been treat©' 
as a declaration of the common law bindin 
on the cts. ; (3) the true meaning of “ beste 
ke gaignent sa terre ” was “ beasts of th 
plough ” which, with sheep, were privilege 
from distress, in those cases to which th 
statute applied, if other distress was available 
(4) the applicability of the statute depende 
on whether the right of distress for tithe rent 
charge was in the nature of execution lik 
a distress for poor rates, or was subject t 
the same limitations as a landlord’s distree 
for rent. On the true construction c 
Tithe Act, 1830 (c. 71), s. 81, the word 
” otherwise to act 4b demean himself i 
relation thereto as any landlord may ” refe 
only to the last of the three branches “ t 
distrain,” “ to dispose of the distress,” 4b “ a 
otherwise to act 4b demean himself ” 85 d 
not limit the distress itself, which is analogou 
to an execution. The ancient statute there 
fore does not apply to a distress for iith 
rentcharge ; (5) in the case of W., a baile 
may maintain replevin. — Swapper v. Mui 
cahy, Hooker v. Mulcahy, Smith c 
Muloahy, [1934] 1 K. B. 008; 103 L. „ 
K. B. 847 ; 150 L. T. 240 ; 50 T. L. R. 170 
77 Sol. Jo. 800. 


8490c. Necessity lor notice.] — Where, unde 

Tithe Act, 1836 (c. 71), s. 81, 4b Tithfe Act 
1801 (c. 8), s. 2, the bailiff of a oounty o 
levies a distress for unpaid tithe, he mus 
give the tenant ten days' previous notice,— 
New College, Oxford, Warden 
Scholars v. Davison (1033), 49 T. L. I 
570 ; 77 SoL Jo. 589. 


Annotations : — Overd. 
[1934] 2 X. B. 175. 

. Mulcahy, Smith e. Mi 


Anne's Bounty v. Thome 
Swatter v. Mulcahy. Hooker 
, [1934] 1 K. B. 603. 


8490d. — *— .] — Swapper v . Muloahy 

Hooker e. Mulcahy, Smith v. Mulcahy 
No, 8490b, ante. 

8490e, ,] — An officer appointed by th 

county Ct. under Tithe Act, 1891 (e. 8), s. S 
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to distrain on land occupied by the owner 
thereof for the sum ordered to be paid in 
respect of arrears of tithe rentcharge together 
with costs has conferred on him by sect. 2 (2), 
“ the like powers of distraint for the recovery 
of the sum ordered to be paid as are conferred 
by the Tithe Acts on the owner of a tithe 
rentcharge for the recovery of arrears of tithe 
rentcharge " ; — Held : the obligation to give 
ten days 7 notice of intention to distrain im- 
posed by Tithe Act, 1830 (c. 71), s. 81, is not 
imported into Tithe Act, 1891 (c. 8), s. 2 (2), 
as part of the power to levy a distress 
created by sect. 81 so as to require the officer 
appointed to distrain to give that notice 
before levying a distress. — Queen Anne’s 
Bounty v . Thorne, [1934] 2 K. B. 175 ; 103 
L. J. K. B. 473 ; 161 L. T. 101 ; 50 T. L. R. 
294 ; 78 Sol. Jo. 206, C. A. 

otation : — Folld. Rawlenoe Sc Squarey v. Spicer, Withers 

Co. v. Spicer, [1935] 1 K. B. 412. 

l.-Add. Annotation: — Consd. Queen Anne’s 
Bounty v . Thome, [1934] 1 K. B. 297. 

la. By bailee.] — Swaffer v. Mul- 

cahy. Hooker v . Mulcahy, Smith v. Mul- 
oahy. No. 3490b, ante . 


2a. Abortive sale by auction — Seeond 

distress & sale by auction — Jurisdiction to 
order.} — Upon the application of the tithe 
owners a county ct. judge made an order for 
the recovery of tithe rentcharge issuing out 
of certain lands, & he directed that an officer 
of the ct. should distrain upon those lands 
for the sum. The officer of the ct. distrained 
Sc offered the goods seized for sale by auction. 
A number of persons attended the sale Sc 
by their conduct prevented it from being 
successful, not bidding themselves Sc pre- 
venting others from bidding. The tithe 
owners thereupon applied to the county ct. 
for a further order for the recovery of the 
same tithe rentcharge, together with the costs 
A expenses of the abortive sale. The county 
ct. judge accordingly made an order that a 
second distress be levied for the recovery 
of the same tithe rentcharge, together with 
the costs, Sc directed that the goods seized 
should be sold by tender. A rule nisi for 
certiorari was obtained to remove the second 
order of the county ct. judge into the High 
Ct. upon the ground that he had no juris- 
diction to entertain or adjudicate upon the 
application or to make the order : — Held : 
Q) the county ct. judge had not exceeded his 
jurisdiction in ordering a second distress, in 
view of the fact that there was a combination 
of persons to prevent the sale on the first 
distress from being effective, or in ordering 
that the goods seized should be sold by tender ; 
(2) the application for the second distress was 
properly made by the tithe owners, & it was 
not neoessary that it should be made by the 
officer of the ct. — R. v. Clements (Judge), 
Ex p, Ferridgb, [1982] 2 K. B. 635 ; 76 
Sol. Jo. 414 ; tub nom. R. v. Rent County 
Court Judge, Ex p. Ferridgb, 101 L. J. 
K.B. 603; 147 L. T. 363. 


As ApkL Rawlenoe ^S^wucey «. Sploer, 


Sc do. v. 


934] I K. B. 599. 


loer, [1935] 1 K. B. 412. QtneraUv, 
Bounty #. Blaoklook** Executors, 


2b. - — .] — An order having 

bean made by the county ct. directing the 
recovery from a landowner of a sum of about 


230 on acoount of tithe rentcharge A appoint- 
ing an offioer to distrain therefor, the officer 
seized three hayricks of the market valtte of 
£170. By reason of a local agitation against 
tithes Sc of threats by the landowner a sale 
of the hayricks by auction oould not be held. 
Under an order for sale by tender only two 
tenders were forthcoming, the higher being 
one of £10 by the landowner himself which 
was accepted. An application by the parties 
entitled to the tithe rentcharge for an order 
for a second distress having been refused by 
the county ct. : — Held : the case was ex- 
cepted from the general rule of law that a 
second distress cannot be made for the same 
sum, on either of these grounds : (1) that the 
officer in levying the first distress had in the 
circumstances made a bond fide Sc excusable 
mistake in underestimating the true value of 
the hayricks seized ; (2) that the misconduct 
of the landowner himself had contributed to 
prevent the first distress from being effective $ 
& the case should be remitted to the county 
ct. judge, who in the exercise of his judidal 
discretion should make such an order Sc, 
if necessary, give Buch further directions, as 
were in accordance with the principles of 
law which the ct. had laid down. 

(3) Under sect. 10 (2) of the Tithe Aot, 
1891 (o. 8), s. 10 (2), the proceedings which 
are .required to be commenced before the 
expiration of two years from the date at 
which the sum on account of tithe rentcharge 
became payable are the original proceedings for 
the recovery of that sum Sc not proceedings 
subsequently initiated by direction of the 
county ct. under sect. 2 (2) of the Act. 

Qu . : whether the rules by which the cts. 
have limited the powers of distress in 
ordinary cases apply to a case of distress for 
tithe rentcharge under the Tithe Acts where 
the conduct of the distress is not left to the 
judgment or initiative of the tithe-owner, but 
has to be exercised at every stage under the 
directions of the county ct. — Rawlenoe Sc 
Squabby v. Spicer, Withers Sc Co. v. 
Spicer, [1936] 1 K. B. 412 ; svb nom . Withers 
v. Spicer, Rawlenoe Sc Squarey v. Spicer, 
104 L. J. K. B. 89 ; 162 L. T. 81 ; 51 T. L. R. 
89 ; 78 Sol. Jo. 802, O. A. 

8492c. Who may apply for second 

distress — Tithe owner.] — R. v. Clements 
(Judge;, Ex p . Ferridgb, No. 3492a, ante. 

3492d. Mistake as to value — Jurisdiction to 

order second distress.] — Rawlenoe Sc 
Squabby v. Spicer, Withers Sc Co. v. Spicer, 
No. 3492b, ante. 

3492e. — — Limitation of time for.] — The owner of 
tithe rentcharge obtained from the county ct. 
judge in May, 1932, an order for the payment 
of a sum on account of arrears for three con- 
secutive half-years ending Oct. 1, 1931. In 
Nov. 1938, application was made to the 
county ct. judge to direct the officer of the ct. 
to distrain for that sum under Tithe Act, 
1891 (c. 8), s. 2 (2). He refused, on the 
ground that by the proviso to Tithe Act, 
1836 (c. 71), s. 81, 44 not more than two years' 
arrears shall at any time be recoverable by 
distress ’’ Sc that the arrears claimed went 
back more than two years before the date of 
the proposed distraint : — Held : there is 
nothing In sect. 81 of 1836 Act which limits 
the two years' arrears to the period im- 
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mediately antecedent to the date of the 
distress, but the sect, deals with quantum 
♦only. The time limit is found in sect. 10 (2) 
of 1801 Act, which enacts that tithe rent- 
shall not be recoverable unless pro- 
i for its recovery have been com- 
before the expiration of two years 
from the date at which it became due. The 
present proceedings having been so com- 
menced tne owner of the tithe rentcharge was 
entitled to have a distress levied by the I 
officer of the county ct., A the judge should 
have directed him accordingly. — Queen 
Anne’s Bounty v. Blackxocks’ Exors., 
[1034] 1 K. B. 500 ; 103 L. J. K. B. 183 ; 
160 L. T. 470 ; 50 T. L. R. 223 ; 78 Sol. Jo. 
136, D. 0. 

8402!. Form of order.] — An order for distress 

for arrears of tithe rent is not invalid by 
reason of its referring to lands in two or more 
parishes.—- Queen Anne’s Bounty v. Cooke 
(1034), 161 L. T. 172 ; 50 T. L. R. 330 ; 78 
Sol. Jo. 337, D. 0. 

8402g. Commencement of proceedings — What pro- 
ceedings must be commenced within two 
years.] — Rawlence A Squarey v. Spicer, 

' Withers Sc Co. v. Spicer, No. 3492b, 
ante . 

8404a. Tithe Rentcharge Recovery Rules, 1891- 
1088, it. 5, 8 — Validity.]- (1) Applications 
had been made to the county ct. for the 
appointment of a receiver for the recovery 
of certain tithe rentcharge. The landowner 
gave no notice of opposition to the 
applications, but he attended the ct. Sc 
claimed a right to be heard under Tithe 
Act, 1891 (c. 8), s. 2 (1). The county ct. 
judge offered an adjournment to enable the 
landowner to file his notice of opposition, 
but this was refused, the landowner maintain- 
ing his claim to be heard then & there Sc 
saying that Tithe Rentcharge Recovery 
Rules, 1891-1933, r. 8, Sc the other rules 
which purported to extend the power of the 
county ct. under sect. 2 (1) of the Act of 
1891, were ultra vires the rule committee. 
The judge withdrew the offer of an adjourn- 
ment Sc made an order for the appointment 
of a receiver. The landowner applied to 
the High Ct. for a writ of prohibition to issue 
to the county ct. judge, to the receiver Sc 
to the titheowner to prohibit them from 
proceeding further in the matter of the 
applications. The judge in chambers dis- 
missed the summons Sc the landowner 
appealed : — Held : the rule committee had 
power to make the rules Sc regulations which 
they had made with regard to the recovery 
of rentcharge, Sc the landlord did not have 
an unregulated right of audience under the 
Tithe Act, 1891 (c. 8), s. 2 (1). 

(2) A landowner, who is dissatisfied with 
the order of a county ct. judge directing him 
to pay a sum on aocount of tithe rentcharge 
Sc desires to have it set aside, ought only to 
be granted a writ of prohibition to the judge 
for that purpose in a clear case of want of 
jurisdiction or excess of jurisdiction on the 
part of the judge ; Sc in any other case he 
should proceed by appeal, more especially 
as a right of appeal is expressly given by 
Tithe Act, 1891 (c. 8), s. 7. — Queen Anne’s 
Bounty, Governors op v. Pitt-Rivbrs, 
[1936] 2 K, B. 416 ; 2 AH E. R. 161 ; 
106 L. J. K. B. 608 } 164 L. T. 627 ; 80 


Sol. Jo. 487 ; sub nom. Pitt-Rivers 
Queen Anne’s Bounty, 62 T. L. R. 44f 
D. O. 

8494b. Appeal against order for payment — Whethe 
prohibitum lies.] — Queen Anne’s Bounty 
Governors op v. Pitt-Rivers, No. 3494a 
ante . 

8494o. Tithe Act, 1936 — “ Arrears.” — Meaning of. 

— Pltfs. were owners within Tithe Act, 193 
(c. 43), s. 20 (3), of a tithe rentcharge charge 
upon certain lands of which R. was the owne 
Sc occupier. In Sept. 1934, Sc in Sept. 1936 
pltfs. applied to the county ot. for an orde 
for the recovery of sums due in respect c 
the tithe rentcharge. On each occasion a 
order was made for the recovery by distret 
of the sum due together with a sum for cost* 
On Apr. 17, 1937, pltfs. gave notices to I 
Sc to the Tithe Redemption Commission i 
accordance with Tithe Act, 1936 (c. 43 
s. 20 (3). The Tithe Redemption Commissio 
contended that the sums in respect of whic 
orders had been made by the county ct. wer 
not “ arrears ” within sect. 20, Sc that th 

* commission had no power to recover Sc t 
give a discharge for such sums : — Held 
(1) “ arrears ” in sect. 20 referred to th 
sums which became due on account of tith 
rentcharge before the appointed day (Oct. i 
1936), but not to any right or liability i 
respect of sums which may have accrued c 
become due before the appointed day. Th 
two sums in respect of costs in the count; 
ct., were, therefore, not " arrears ” ; (2 
“ arrears ” included the sums due fc 
tithe rentcharge in respect of which an orde 
for recovery by distress had been made a 
well as sums in respect of which no such orde 
had been made. — Queen Anne’s Bounty t 
Tithe Redemption Commission, [1938] Cl 
229 ; [1937] 3 All E. R. 615 ; 107 L. J. Cl 
85 ; 157 L. T. 334 ; 53 T. L. R. 969 ; 8 
Sol. Jo. 588. 

3494d. Limitation of time for recovery. 

— Tithe Act, 1936, abolished tithe rentcharg 
on Oct. 2, 1936, but preserved the right t 
recover tithe rentcharge accrued due befor 
that date, subject to the provision that afte 
Apr. 1, 1937, arrears could only be recovere 
by the tithe commission. After that date n 
proceedings for arrears could be commence 
by the commission, until the expiration c 
one month after the tithe-owner had give: 
particulars of the arrears claimed to the tithf 
payer & the commission. The arrear 
recoverable are limited to two years by tt 
Tithe Act, 1891. On Sept. 30, 1937, pltfe 
posted to the commission Sc to the tithe 
payers particulars of arrears due on Oct. 

1935, Sc it was admitted that such notices wer 
received on Oct. 1, 1937, Sc that thb receij 
on such date was in time for the purpose 
of the two years’ limitation prescribed b 
Tithe Act, 1891, which period would expir 
at midnight Oct. 1-Oct. 2, 1937. It was ale 
admitted that, upon such receipt on Oct. 
1937, the period of one month above referre 
to would commence immediately after mic 
night on Oct. I-Ocfc. 2, 1937. By Tithe Ac 

1936, s. 20 (10) (a), in the calculation of tl 
two years’ limitation period, time after tl 
service of the particulars by the tithe-owne 
during which proceedings cannot be con 
menced is to be excluded. The proceeding 
for recovery of the arrears were commence 
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in the county ct. on Nov. 2, 1037 : — Held : 
(1) the proceedings were out of time because, 
upon the proper construction of Tithe Act, 
1936, s. 20 (10) (a), the last day for bringing 
proceedings was Nov. 1, 1937 ; (2) Tithe 
Act, 1936, s. 20 (10) (a), cannot be construed 
as referring to the exact time at which notices 
are served or proceedings begun, & the legis- 
lature did not thereby, intend to deal with 
fractions of a day ; & the words “ time after ” 
in that proviso refer back to sub-sect. (3) of 
that sect. — Queen Anne’s Bounty v. Tithe 
Redemption Commission (No. 2), [1939] Oh. 
165 ; [1938] 4 All E. R. 368 ; 108 L. J. Ch. 
129 ; 160 L. T. 26 ; 55 T. L. R. 113 ; 82 
Sol. Jo. 931, C. A. 

501. Add, Annotation : — Consd. Queen Anne’s 
Bounty v. Thome, [1934] 1 K. B. 207. 

506. Add. Annotation : — Refd. R. v . Customs & 
Excise Comrs., [1928] A. C. 402. 

513a. Mode of payment of compensation — At 
election of limited owner — Whether election 
revocable.] — Re Wartling Tithe Redemp- 
tion, No. 3513b, post 

518b. Cost of Investment of redemption money — 
Compulsory redemption — Jurisdiction of court 
to deal with.] — By a settlement dated in 1893 
certain tithe rentcharges payable out of lands 
situate at W. were settled, subject to certain 
life interests which had determined, to the 
use of H. for life with remainders over. The 
settlement contained a proviso appointing 
the trustees of the settlement trustees for the 
purposes of the Settled Land Acts, & pro- 
viding that a sole trustee should be competent 
to act for all the purposes of the Acts, in- 
cluding the receipt of capital money. In 
1899 H. assigned his life interest in the rent- 
charges to C. In 1905 C. died, having by 
his will devised his real & personal estate to 
resps. & appointed them his exors. In 1922 
applt., who was the owner of the land out 
of which certain of the tithe rentcharges 
were payable, in exercise of the power given 
him by Tithe Act, 1918 (o. 54), s. 3, applied 
to the Ministry of Agriculture & Fisheries for 
the redemption of certain of these charges, 
amounting to £48 10s. 8 d. & 5s. respectively, 
& for the determination by the Minister of 
the amount of the consideration money pay- 
able in respect thereof. On Sept. 20, 1922, 
resps., in exercise of their option under 
Tithe Act, 1846 (c. 73), s. 9, signed a form of 
consent which had been Bent to them by the 
Ministry to the payment of the consideration 
money to the surviving trustee of the settle- 
ment of 1893. A month later they wrote to 
the Ministry revoking their consent & re- 
questing that the money might be paid into 
ct. The Ministry thereupon wrote to applt. 
directing him to pay the money into ct., 
which he accordingly did. On Feb. 12, 1023, 


resps. took out an originating summons for 
an order that the fund in ct. might be in- 
vested & the income therefrom paid to resps. 
or the survivor of them as & when received 
during the life of the tenant for life : — 
Held : (1) on an application to invest money 
paid into ct. representing compensation paid 
under the Tithe Aots on the redemption of 
rentcharges, there was no general principle 
that required the ct. to direct that the person 
exercising the compulsory powers under the 
Acts should bear the burden of the costs, 
but the costs were, under Jud. Act, 1800 
(c. 44), s. 5, in the discretion of the 
ct. entirely unfettered by any such general 
principle ; the ct. below ought to have 
exercised its discretion by holding that 
applt., who had been brought before the ct. 
solely for the purpose of making him liable 
for costs, was not so liable, & to have dis- 
missed the application as against him with 
costs. 

(2) Semble : there is no power in the Tithe 
Acts which enables a tithe owner who has 
once exercised the option given him by the 
Act of 1846, s. 9, to revoke or alter the 
exercise of it. — Re Wartling Tithe Re- 
demption, [1924] 2 Ch. 123 ; 93 L. J. Ch. 
662 ; 131 L. T. 185 ; 88 J. P. 133 ; 68 Sol. 
Jo. 618 ; 22 L. G. R. 349, C. A. 

Compare original volume, p. 492, No. 3488. 

8543. Add. Citations [1924] 1 K. B. 151 } 93 
L. J. K. B. 116 ; 130 L. T. 383 ; 88 J. P. 
33 ; 68 Sol. Jo. 541. 

3579a. What amounts to lncumbranoe 

affecting land.] — Wbench v. Lord (1837), 3 
Bing. N. C. 672 ; 4 Scott, 381 ; 6 L. J. C. P. 
103; 132 E. R. 669. 

3614. Add. Citations : — 1 And. 47 ; 3 Dyer, 

338 b ; sub nom. Bedford v. Foord (1595), 
Cro. Eliz. 447 ; sub nom. Bbtford v. Ford, 
Cro. Eliz. 472 ; sub nom. Foord’s Case, 

5 Co. Rep. 81 a. 

Add. Annotation : — Refd. Betesworth r. St. 
Paul’s (Dean) (1726), Oas. temp. King, 66. 

3615. Add. Citations : — sub nom . Betford v. 
Ford, Cro. Eliz. 472 ; sub nom. Foord’b 
Case, 5 Co. Rep. 81 a ; sub nom. Anon. 
(1574), 1 And. 47 ; 3 Dyer. 338 b ; Ben. 238. 
Add. Annotation : — Refd. Betesworth v. St. 
Paul’s (Dean) (1726), Cas. temp. King, 66. 

8648. To cross-reference before this case add 
“ See Ecclesiastical Dilapidations (Amend- 
ment) Measure, 1929 (No. 3). M 

3665. Add. Annotation : — Refd. Wickhambrook 
Parochial Church Council v . Croxford, [1935] 
2 K. B. 417. 

8787. After this case add : — 

“ Extinguishment or redemption of first fruits 

6 tenths.] — See First Fruits Sc Tenths Measure, 
1926 (No. 5).” 


ART VII. SECT. 6, SUB-SECT. 4 . — I. 
•d. Necessity for consent of Ministry 
Finance. J— -The estate of G., which 
ssted in the Land Purchase Com- 
mission by Northern Ireland Land Act. 
95. was subject to two ecclesiastical 
the rentcharges. The vendor served 
otioe of motion to redeem th e se 
bargee. Sc the redemption price was 
xea by the Judicial Comr. at nineteen 
earn* purchase in each case, the 
Jnletry of Finance objected : — held : 
xriaalaatlcal tithe rentcharges cannot 
Land Purchase 


Acta without the consent of the Ministry 
of Finance as representing the Treasury, 
— In the Estate of Gunning, [1928] 
N. I. 61. — 1R. 


PART VIL SECT. 6, SUB-SECT. 8. 

8586 I. Proceeds of sale — Application 
— Church of Scotland < Property 4b En- 
dowments) Ad. 1995 (c. 33). a. 30. }~* 
Muxioan. Petitioner, [1927] 8. O. 
699. — SCOT. 


d L 

Where land Is 


Action for trespass .) — 
to a church 


oorpn. aa a glebe, Be a rector has been 
duly inducted, he has the possession, 
8c an action of trespass for entering on 
the land 5c cutting down trees must be 
brought In his name, 5t not in the name 
of the oorpn. — St. Stephen Rector v. 
Tobtelot (1842), 1 Kerr, 537. — CAN. 


PART VII. SECT. 7, SUB-SECT. 2. — A. 

■k. Ontario Ad of 1889 simplifying 
sales of property held in trust for Church 
f England — Effect of.) — Re St. John's 
Ghuroh, [1997] 8 D. L. R. 535 ; 60 
0. L. R. 491.— GAN. 
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8827. Add. Annotation : — Reid. R. v. Customs & 
Excise Oomrs., [1928] A. O. 402. 

8900. The order of the cross-references following 
this case should be inverted. 


8907. Add. Annotations: — Apld. Patton (W. B.) 
v. Toronto Ceneral Trusts Oorpn., [1930, 
A. 0. 629. Consd. Be May, Eggar v. May] 
[1932] 1 Oh. 99. 


Part VIII. — Religious Bodies other than the Church of 

England. 


8967. Alter this case add 

.] — See, now, Minister of Religion 

(Removal of Disqualifications) Act, 1925 
(o. 54). 

8987. Add. Annotation : — Reid. Stepney Borough 
Council v . Walker (John) & Sons, Ltd., [1934] 
A. C. 365. 

4017a. Premises of Salvation Army — Whether used 
lor public religious worship— Places of Worship 
(Rniranehlsement) Act, 1920 (o. 56).] — 
Straj3linq v. Higgins, No. 2a, ante. 

4027. Add. Citation : — 3 Macq. 827. 


4088a. .] — Dob d. Kirk v. Rob (1838), 

2 Jur. 945. 

4084. Add. Citation : — sub nom. v. , 

8 Jur. 460. 

4084a. — .] — Special service in ejectment 

where possession of a chapel is sought to be 
recovered. — Dob d. Somers (Earl) v. Rob 
(1840), 8 Dowl. 292. 

4084b. .] — Special service in an action 

of ejectment for the recovery of a chapel A 
' free school. — Dob d. Smith v. Rob (1840), 
• 8 Dowl. 509 ; sub nom. Dob d. Smythb v. 

Rob, 4 Jur. 338. 


PART VII. SECT. 16, SUB-SECT. 1. 

mu Spiritual corporation aggregate 
— Power to borrow.}-— An eodesieurtioal 
oorpn., being a non-trading oorpn., hat 
no implied power to borrow money, 
unless such power Is expressly or im- 
pliedly given by its oonstitntion. 
Although an Act constituting anoh a 
oorpn. does not expressly give power 
to borrow or to erect a church, but 
does expressly give power to mortgage, 
the power to borrow for the purpose 
of erecting a ohuroh is Implied, slnoe 
the erection of a ohuroh is the 
principal reason for the incorpor- 
ation. — Leonard v. St. Patrick 'b 
Parish, U9221 l W. W. R. 001 ; 
66 D. L. R. 304 ; 17 Alta. L. R. 862. 
—CAN. 

PART VIII. BECT. 2, SUB-SECT. 1. 

tl. .1 — The canon law of the 

Roman Oatholio Ohuroh is foreign law, 
which must be proved accordingly. — 
O ‘Callaghan v , O'Sullivan, [1926 J 
1I.R. 90.— IR. 

at. Power to remove parish 

priest.] — Applt.. a parish priest, was 
removed from his parish by a decree 
of removal issued by the bisnop of the 
dlooese in which the parish was situated. 
Applt. claimed a declaration that the 
decree was illegal A void on the grounds 
that (1) there was no power under the 
oanon law to issue suon a decree unless 
a “ citation M had been first served on 
him, A he had an opportunity to meet 
the charges made against him : 
(2) alternatively, if the oanon law did 
not require the service of a “ citation ** 
or the granting of a personal hearing, 
yet the making of the decree without 
notice to him was contrary to natural 
Justice i—Held .* the decree was not 
illegal on either ground. — O ’Callaghan 
v.O'Suluvan, [19203 1 1. R. 90.— IR. 

■b. Corporation — Parish — Borrow - 
ing for church building.) — Leonard c. 
St. Patrick's Parish, [1982] 1 

sd. Relation to aMi law — Arch- 
bishop of Edmonton — As to parishes in 
Calgary diocese.}— L eonard v. St. 
Patrick’s Parish. 11922] 1 W, W, R, 
601 ; 66 D. lTrTsW ; 17 Alta. L. R. 
262.— GAN. 

PART vm. SHOT. 6, SUB-SECT. 2.— A. 

q I. Land was oonveyed 

to oertain persons in trust for a religious 


body called the United Brethren in 
Christ, A a congregation was organised 
A a ohuroh built. Subsequently a 
division took place in the religious 
body, A it was held that the party 
to whioh the congregation in question 
adhered were seoeders. This oon- 

r gation continued to use the ohuroh, 
some of the original trustees having 
died, appointed new trustees to act 
with the survivors, A these trustees 
refused to give up possession to the 
representative of what had been 
declared to be the true body : — Held : 
the trustees must be treated as being 
trustees for the true body, who were 
entitled to enforce the trust A to have 
possession of the ohuroh, A It was not 
necessary to organise another con- 
gregation A appoint new trustees for 
that congregation under Religious 
Institutions Act. — Brewster v. Hkn- 
DBRSHOT (1900), 27 A. R. 232.— CAN. 

sg. Transfer by trustees to church 
corporation — Representing denomination 

of original congregation. ]— Pltfs. claimed 

oertain land A a ohuroh edifice thereon. 

the title to whioh was in defts. until 

they transferred It to the congregation 
incorporated under the name of ™ The 
Evangelical Lutheran Trinity Church 
of the Synod of Missouri, Ohio, A other 
States at Neudorf, Saskatchewan ” ; 
A the question in dispute was, whether 
pltfs. or defts. represented the con- 
gregation for whioh the land was bought 
A the edifice erected : — Held : all the 
original member* of the oongregation 
belonged to the Missouri Synod of the 
Evangelical Lutheran Ohuroh in the 
UniteaStates A Canada, A the church 
was built A dedicated as a mission 
ohuroh of the Missouri Synod, A not 
as an independent ohuroh, A the 
question In litigation should be decided 
In favour of defts., A It should be 
declared that it was no breach of trust 
on their part to transfer the property 
to the above-mentioned ohuroh oorpn. 
—Stein «. Hauser (1913), 26 W. L. R. 
462 ; 8W.W.E. 971 S 16 D. L. R. 
223 : 6 Saak. L. R. 363.— CAN. 
ah. Church books— Right to retain— 


si. Church records, c o rres po n de nc e, 
etc . — Right to inspect— Church member — 
Whether court wtU interfere *be 
principle that the ct. will not interfere 
with the decision of the 
voluntary 


under their rules, where it is not shown 
that there was mala ftdes In arriving at 
the decision, or that the rules were 
oontrary to natural Justice, or that 
anything was done whioh was oontrary 
to the rules themselves, was applied 
herein tq the decision of the board of 
directors of a local church, ratified by 
the oongregation, refusing to allow a 
member thereof to inspect ail the 
records, correspondence A files of said 
local ohuroh. — Wetmon v. Bayne, 
[1928] 1 D. L. R. 848 ; [1928] 1 W. W. R. 
619 : 23 Alta. L. R. 446.— CAN. 

PART VIII. SECT. 8, SUB-SECT. 3.— C. 

4026 if. .1— Pltfs. A those 

associated with them, being a minority 
of the members of a Regular Baptist 
Church, refused to sign an acceptance 
of oertain “ articles of faith ” proposed 
to them by defts. representing the 
majority, A were, in consequence of 
their refusal. If oertain resolutions 
passed at meetings of the oongregation, 
pltfs. dissenting, were .to govern, 
excluded from membership : — Held : 
there was no inherent or other power 
in defts. to change the statement of 
doctrines, A the trustees had no 
authority to hold the property on any 
other trusts, than those declared by the 
deed. — Wodell v. Potter, [19291 3 
D. L. R. 625 ; 64 O. L. R. 27 : varied. 
1 D. L. R. 726 ; on appeal, 2 D. L. R. 
449.— CAN. 

PART VIII. SECT. 3, SUB-SECT. 8.— E. 

tk. Power to sell — With consent of 
governing body — Contract to sell by 
representative of congregation — invalid.] 
— Irving v. MoLaohlan (1866), 5 Gr. 
626.— CAN. 1 

sq. “ Waisenamt M of Mennanite 
Church — Potoer to eue .] — Pltfs. who 
were elected orphan -administrators by 
the Reinland Hennonite oongregation 
held to constitute the *' Waisenamt,” a 
special department of the oongregation 
organised for the purpose of managing 
the estates of deceased members, A 
to be .entitled to sue in their own 
names to recover money* loaned by 
them out of the funds thereof. — 
Neufkld A Neufeld «. Fxas, [1929] 
4 D. L. R. 1070 ; 1W. W, R. 908 ; 38 
Man. L. R. 194.— CAN. 

PART VIIL SECT. 4. 
it Authority of Iks y ea rly meeting— 
Right to hold p ro per t y M ember * r e f using 



VoL XDL— Ecclesiastical Law. Cases 4047— 4065b. 


4047a. Who are.} — The word “ Jew 99 in Engliah 
law has almost always been confined to 
persons practising the Jewish religion ; the 
disabilities of Jews have not attached to 
persons of Jewish race who have become 
baptis ed (Slbssbb, L.J.). — Keren Kaye- 
meth Lb Jisroel, Ltd. v. Inland Revenue 
Combs., [1931] 2 K. B. 466 ; 100 L. J. K. B. 
696; 146 L. T. 320; 47 T. L. R. 461, 0. A. ; 
on appeal , [1932] A. 0. 660, H. L. 

4055. After this case add the following new 
sections : — 


Shot. 9. — PRESBYTERIANS. 
See cases infra. 


Sect . 10. — GREEK CHURCH. 
See cases infra. 


Sect. 11. — WELSH CHURCH. 

4055a. Jurisdiction of Commissioners — Welsh 

Church Aot, 1914 (c. 91), s. 11.]— Sect. 11 of 
Welsh Church Act, 1914 (c. 91), confers upon 
the Welsh Comrs. exclusive jurisdiction over 
those matters with which they are given power 
to deal under sects. 8 A 9 of that statute. The 
provisions of sect. 11 have not excluded from 
the jurisdiction of the ct. consideration of 
matters of dispute between the Welsh 
Comrs. on the one side As the King’s subject* 
on the other, A it is only when property 
is vested in the Welsh Comrs. that the 
purposes of the Act over which they have 
exclusive jurisdiction arise. — Wingrovb v. 
Morgan, [1934] Oh. 423 ; 103 L. J. Oh. 52 ; 
160 L. T. 471 ; 60 T. L. R. 100 ; 77 Sol. Jo. 
867 ; on appeal , 103 L. J. Oh. 209, 0. A. 

4055b. Holder of offloe — Bequest of annuity — 
Effect of appointment to new offloe with 


to accept book of discipline .J — The 
supreme or governing body of the 
Society of Friends, or Quakers, In 
Canada, as well in respect to matters of 
discipline as to the general govt, of 
the society, is the Canada yearly 
mooting. The Canada yearly meeting 
having adopted a book of discipline 
which certain members of the society 
refused to aooept, these dissentient 
members, therefore, could not hold, 
nor exercise any right over, property 
granted to a subordinate branoh of the 
society to whioh they had formerly 
belonged. — Jones v. Borland (1880), 
14 S. C. R. 89. — CAN. 


PART VIII. SECT. 7. 
b i. — — Irregular marriage 


in 


not guilty of offence under 

Marriage Notice ( Scotland) Act , 1878 
(c. 43), s. 1 2 . }— Strathkrn v. Stuart, 
[1920] S. C. (J.) 1 14. — SOOT. 

sf. Minister’s stipend — Obligation to 
provide.) — Greenock (Provost) v. 
Peters, [18931 A. O. 258.— SOOT. 

PART VIII. SECT. 9. 

sm. Plan of co-operation adopted by 
Presbyterian dt Methodist congrega- 
tions — Whether unit for voting on church 
union.) — Re Conn Presbyterian 
Church (Ont.), [19201 4 D. L. R. 385.— 
CAN. 

sn. Right of minister to invoke 
authority of civil courts .] — Action by a 
Presbyterian minister against the 
General Assembly for a declaration 
that a sentence of dismissal was illegal 
Sc void Sc tor a mandamus to restore 
him to offloe : — Held : not a violation 
of pltf.’s vow of submission to the ets. 
of the Church. — MaoOueen v. Frack- 
leton (1908), 8 0. L. R. 078. — AU8. 

so. Members — Who are — Name on 
roll.] — Rodney Case (Ont.), [1920] 
2 D. L. R. 510.— CAN. 

sp. Name also on 

roll of another church.) — Re Maple 
Valley Presbyterian Church (Out.), 
1920] 4D.L.R. 378.— CAN. 

sq. Old roll.) — Re 

Burlington Presbyterian Church 
(Ont.), [1926] 4 D. L. R. 880.— CAN. 

sr. S. P. Re Dalhoubie Mills 
Presbyterian Church (Ont.), [1920] 
4D.LR. 888.— CAN. 

at. Reserve or 

appendix rofl.}— Wick Case (Out.), 
[1926] 1 D. L. R. 819.— CAN, 

_ »v. ' __ — — — -.] — Re 

Richmond Hill Presbyterian Church 
(O nt.), [1926] 4D.LR. 365.— CAN. 

sw. Meetings — OaOitHt—How regu* 
lated— Meeting dating to entry into 
Church Union.) — Cameron v. St. 
Luke's Salt " 


[1927] 2 D. L. R. 760 : 59 N. 8. R. 272; 
affd. sub nom, St. Luke’s Salt Springs 
(Trustees) v. Cameron, [1929] 8 
D. L. R. 497 ; S. O. R. 452 ; affd., [1930] 
A. C. 678.— CAN. 

•y. Property — 8 , 

— Re United Church (P 
2 D. L. R. 1109.— CAN. 

sz. .] — McLean v. B Allan* 

TYNE^jm 81 4 D. L. R. 87 ; 62 O. L. R. 

sa. .] — A majority of the 

congregation of a Presbyterian Church 
at G. in Jan. 1925. voted In favour of 
union with two other denominations. 
Pltf., who had voted against union, 
brought this aotion, on behalf or 
himself Sc other members of the con- 
gregation who had voted against 
union, for an injunction restraining 
the trustees of the property of the 
church at G. from using or disposing of 
it otherwise than by transferring it to 
pltf. or trustees for pltf. Sc other 
members of the Presbyterian Churoh 
in Canada at G. ; Sc for other relief : — 
Held : the oongregaton of the Churoh 
at G. after entering the union, was 
entitled to consent, & did effectually 
consent to the application of United 
Churoh of Canada Aot, 1925, s. 4, to 
the property in question ; & the Act 
having vested in the United Churoh 
the power of determining how the 
trusts upon whioh the property was 
held were to be performed. Sc having 
provided that what was done In pur- 
suance of the Aot should not be 
deemed a breach of the trusts, but a 
compliance therewith, the ct. had no 
jurisdiction to grant the relief asked. — 
Aird v. Johnson, [1929] 4 D. L. R. 
604 ; 64 O. L. R. 233.— CAN. 

sb. .1 — Pltf s., as repre- 

senting all oommunloante, pewholdere 
Sc adherents of St. James Presbyterian 
Churoh, Newcastle, N.B., not con- 
curring in ohuroh union, claimed the 
churoh property, or a sham therein, 
attacking tne legality of the congre- 
gational votes, one taken under the 
provincial Aot Sc the other under the 
Dominion Act, aforesaid, in favour of 
union. Sc contending that, in any oase. 
the property fell within sect. 6 of 
14 Geo. 5, N.B., Sc therefore, there 
having been no “ consent •• under that 
sect., the property had not vested in 
the United Churoh but belonged to the 
continuing Presbyterians of the 
gregation : — Held : the ooni 
not, having passed a vote 
concurrence, It became, by statutory 
operation, a c ong reg a tion of the United 
Churoh, Sc, even fl the property fell 
within sect. 6 of 14 Geo. 5, N.B., yet, 
after the Union, It was held for the 
benefit of the congregation ae a con- 
gregation of the United Churoh ; the 
abeenoe of ooneent under sect. 6 merely 
leaving the p r o pe rt y unaffected by the 


trusts, Sc not subject to the terms Sc 
conditions, set out In the Model Deed. 
— Ferguson v. MaoLean, [1930] 
S. 0. R. 630 ; [1981] 1 D. L. R. 61 ; 
affg., 2 M. P. R. 01.— CAN. 


PART VIII. SECT. 10. 
so. Selection of priests — Right of 
majority of members .] — Where emi- 
grants to Canada who before coming 
here were adherents of the Greek 
Catholic Churoh have organised a 
ohuroh Sc erected a ohuroh building 
with the Intention that the services 
conducted therein should be of the 
Greek Orthodox faith Sc that the 
officiating priests should be of that 
faith, but the congregation has never 
expressed a wish to belong to, or sub- 
mitted Itself to, the jurisdiction of any 
particular branoh of that ohuroh. It is 
the right of the majority of the members 
to select through their trustees suoh 
priest as they see fit, regardless of the 
particular ‘'mission ” to whioh he 
belongs, provided only that he must 
be a priest in good standing in the 
Greek Orthodox faith. Qu. : whether 
by allying himself with the Ukrainian 
movement in said Greek Churoh a 

S rieet has done something unoanonical 
i not a matter for the ohuroh cte., 5c 
not for a ot. of law, to deoide. — D wirni- 
ohuk v. Zaiohuk (Saak.), [1926] 3 
W. W. R. 508.— CAN. 

se. Congregation— Whether liable for 
debts.]— There is jxo legal relation 
between a member of a religious con- 
gregation Sc a creditor of the congrega- 
tion unless it is created by contract 
between them. 

Under Religious Societies Land Aot, 
R. S. S.. 1930, a religious oongregation, 
although not otherwise incorporated 
or registered, is a body corporate whioh 
can bo sued under the name of the 
oongregation for debts incurred by the 
trustees on its behalf. — Kioul (other- 
wise Kttziel or Kitzul) v. Bulycz 5c 
Spilchuk, [1933] 1 W. W. R. 45.— 
CAN. 

sf. Expulsion from — Whether 

actionable.) — 'The wrongful dismissal 
of a parishioner from an offloe in the 
congregation without salary is not 
actionable, but the ots. will interfere 
in the case of expulsion from member- 
ship 5c consequently from the right to 
voce upon matters connected with a 
church in which he owned a pew. — 
Zawidoski v. Ruthrnxan Greek 
Catholic Parish of St. Vladimir 5c 
Olga, [1937] 2 D. L. R. 509— CAN. 

lScJSSs* 

granted as to who Is the lawful Bishop 
of Canada of the “ Russian Greek 
Catholic Orthodox Ohuroh.” — SOHER- 
BAXUK V. Skobodoumov, [1935] O. R. 
342.— CAN. 
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speolal stipend.] Plfct was at the date of the 
coming into force of the Welsh Church Act, 
1914 (c. 91), rector of theparish of C. in the 
county of Glamorgan. The emoluments of 
his office included tithe rentcharge & an 
annual sum derived from the redemption of 
tithe rentcharge amounting to the total annual 
sum of £528 13s. Gd. In 1933 pltf. resigned 
the rectory of C. on being instituted as vicar 
of another parish — namely, P., the incum- 
bent of which was entitled under the will of 
one N., who died in 1917, to the perpetual 
annual income derived from the investment of 
a legacy thereby bequeathed to the vicar for 
the time being. The income amounted to 
the sum of about £243 a year. 

By his statement of claim pltf. claimed a 
declaration that, so long as he held the office 
of vicar of P. or any other ecclesiastical office 
in the Church in Wales, he was entitled to 
the full sum of £528 13s. 6d., & that defts. 
were not entitled — so long as he held the 
office of vicar of P. — to deduct from the said 
annuity the amount of the income to which 
he, as incumbent of the parish of P., was 
entitled under the trusts of N.’s will. Defts. 
claimed that pltf. was only entitled to the 
annual sum of £258 13s. 6d., & that he must 
bring into account the amount of the said 
income payable to him as incumbent of P. 
in respect of the legacy under N.’s will : — 
Held: pltf. had accepted tb 1 living of P. 
on the terms of being paid the same stipend 


as he had received for the livi ng of 0. ; also, 
on the construction of the Welsh Church 
Act, 1914 (c. 91), although the commutation 
effected by sect. 18 of the Act had the result 
of rendering inapplicable the provisions of 
sect. 8 (2), relating to the existing interests 
of ecclesiastical offices & also the provisions 
of sect. 15 & that part of sect. 14 which dealt 
with the preservation & duration of existing 
interests against the transferees of alienated 
property, nevertheless it did not render 
inapplicable the proviso to sect. 14 (1), 
which, although in form a proviso, was in 
effect a substantive enactment imposing 
upon the holder of the office, upon such 
transfer, the obligation to pay over the whole 
of the net income of the original office, &, 
as such proviso applied to all tithe rent- 
charges, it followed that it applied to the 
annuity which pltf. claimed. Therefore 
pltf. was only entitled to receve so much 
of his annuity of £528 13a. 6<Z. as with 
the £243 arising from the N. bequest would 
made up the £528 13s. 6 d. — Price v. Repre- 

' SENTATIVE BODY OP THE CHURCH IN WALES, 

* [1938] Oh. 434 ; [1938] 1 All E. R. 351 ; 107 

- L. J. Ch. 185 ; 158 L. T. 150 ; 54 T. L. R. 
380 ; 82 Sol. Jo. 93, C. A. 


Sect. 12. — IRISH CHURCH. 
See case infra. 


PART VIII. SECT. 12. 
tk. General Synod — Whether pro- 
hibition lies.]— Held : prohibition will 
only issue to a ct. or tribunal or body 
of persons, other than the Superior 
Ota., having, under statute or common 
law, authority to impose liabilities 


upon, or to determine questions 
affecting the rights of, individuals, 8c 
having the duty to act judicially. The 
ot. of the General Synod of the Church 
of Ireland derives its authority solely 
from the consent or agreement of the 
members of that Church & is, there- 


fore, not a tribunal to which an order 
of prohibition will lie, though the 
legality of its decisions may be other- 
wise questioned 8c determined in the 
High Ot. of Justice. — The State 
(Colquhoun) V . D'Ancnr. [1930] I. R. 
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EDUCATION. 


Part I. — In General. 

5. Add. Annotation .—Retd. B. v. B., [1024] P. 170. 


Part II. — Central and Local Education Authorities. 

13« Add. Annotation : — As to (2) Folld. Richard- been refused, unless the finances were placed 

son v. Abertillery U. D. O., Thomas v. Same on a sound footing & expenses reduced. 

(1028), 44 T. L. R. 383. With a view to achieving this result they 

appointed a sub-committee with full powers 

14a. .] — Pltfs., assistant teachers in the to scrutinise expenditure & effect reductions 

employ of deft, council, claimed injunctions & savings. This committee recommended 

to restrain the council from acting on resolu- that pltfe., who were remunerated on the 

tions to dismiss them from their employment Burnham scale, should have their engage- 
rs notices sent to them in pursuance thereof. ments determined by notice. Acting in 

The council were in financial difficulties, & pursuance thereof the committee passed the 

had approached the Minister of Health with resolutions complained of, & notices were 

a view to obtaining a further loan. This had sent out determining the contracts signed by 


PART I. 

sa. Right of child — To receive instruc- 
tion.] — The governing principle of 
School Act. R. S. 8. 1020. o. 110, is 
that children between the ages referred 
to in sect. 202 (2) (as amended by 1928. 
o. 48, a. 18) have the right to attend 
school Sc reoeive instruction. The right 
is the right of the child itself ; & it Is 
not a matter left to the discretion of 
its parents or the school board. — 
Wilkinson v . Thomas (Sask.), [1928] 
2 W. W. R. 700.— CAN. 

PART II. SECT. 1. SUB-SECT. 1. 

sd. Officers — Who are.] — The Super- 
intendent of Maintenance to the 
Toronto Board of Education, Sc its 
Chief Clerk of Works in the Arohitect*s 
Dept., are “ officers ” entitled by 
statute to old age pensions. — Re 
Toronto Board or Education & 
Doughty, [1935] 1 D. L. R. 290 ; O. R. 
85.— CAN. 

PART II. SECT. 2. SUB-SECT. 1. 
•b. School boahd — Election — Method 
of voting.] — Re Edmonton School 
Board Election (Alta.), T1927] 1 
D. L. R. 411.— CAN. 

•d. Nature of.] — A School Board 

Is a creation of Primary Education 
Act, 1923, Sc has a separate Sc Inde- 
pendent existence apart from the 
District Local Board. It is a corporate 
body Sc liable to be sued as such. — 
Bxjapur District School Board v. 
Bhagwan Vasudeb (1932), I. L. B. 
57 Bom. 60. — IND. 

sg. Education Board — Distinct entity 
from Crown — Right of sub-contractor — 
Charge on money due from board to 
contractor .] — The effect of Education 
Act, 1924, s. 24, is to constitute an 
Education Board an entity separate Sc 
distinct from the Crown, Sc in conse- 
quence a claim of charge can be validly 
established by a sub -contractor upon 
moneys due to a contractor by an 
Education Board in respect of work 
done for the Board by such contractor. 
— MoCallum v. Official Assignee of 
Sagar Sc Lusty, [1928) N. Z. L. R. 
292.— N.Z. 

si. Inability to act as landlord — 

dk tenant of same school.] — Where a 
demand was made upon a municipal 
oonnofl for 625,000 to be spent in 
repairing. Improving Sc enlarging one 
pnbUo school building in the town in 
order that it might serve as the sols 
public sohool for the town, another 
building erected Sc paid tor by public 


school supporters being used for high 
school purposes only, 8c the Intention 
being to oharge the high sohool an 
adequate rental : — Held : this purpose 
of the board was not authorised by 
clause (a) or olause (t>) of soot. 88 of 
Public Schools Act, R. S. O., 1927, & 
was ultra vires of the board. — Re 
Almonte Board of Education Sc 
Almonte, [1930] 1 D. L. R. 568 ; 64 
O. L. R. 505.— CAN. 

■r. Duty of trustees — To summon 
meeting — Requisition by majority of 
ratepayers — Powers of inspector on 
refusal.] — If a requisition Is made to 
the trustees of sohools, by a majority 
of the ratepayers of a district, to call 
a special meeting for a purpose 
authorised by Common School Act, 
1871, it is their duty to call the meeting 
under sect. 28 of the Aot ; Sc if they 
refuse, the inspector is authorised to 
appoint new trustees, under sect. 37 
of the Act. — Ex p. Gilbert (1873), 14 
N. B. R. (1 Png.) 231.— CAN. 

•t. To take legal advice — In 

important matters of law.] — School 
trustees should not aot with respect to 
important matters of law, such as the 
legal right of a child to reoeive instruc- 
tion in the school, without consulting 
their soir. Sc counsel ; &, If they do so, 
it most be at the risk of having to pay 
ooats If they are wrong. — Wilkinson v. 
Thomas, [1928] 2 W. W. R. 700.— 
CAN. 


sv. Meeting not formally sum- 

moned — AU trustees present — Necessity 
to record waiver of proper notice.]- — 
Where all the members of a board of 
school trustees are present at a meeting 
thereof Sc tacitly waive the written 
notioe called for by School Act, R. S. S. 
1920, o. 110, s. 104 (1), the fact that 
their consent to the waiver is not 
reoorded in the minutes Sc subscribed 
by each member of the board is a mere 
informality.— W atkrm an - W aterbury 
Manufacturing Co., Ltd. e. Slav an ka 
School District, [19281 4 D. L. R. 
522 ; [1928] 3 W .W. R. 16.— CAN. 


sx. Contract — Formalities neces- 

sary — Executed contract .] — The con- 
tention that a contract in the form 
prescribed by Sohool Act, R. S. A. 
1922, o. 51, 8. 194, between a school 
teacher Sc a school district was not 
binding on the latter because not 
entered into pursuant to a resolution 
of the board of trustee* or adopted at 
a meeting of the board was held not 
applicable to an executed contract. Sc, 
In any eveaft was completely met by 
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School Aot, R. S. A. 1922, o. 51, s. 195* 
which provides that *' The contract 
shall be deemed valid & binding if 
signed by the teacher & by the obalr- 
man on behalf of the board." — Somers 
v. Liberty Sch. Dist., 11928] 2 D. L. R. 
334 ; [1928] 1 W. W. R. 884.— CAN. 


■z. Tenders not called 

for .] — The fact that before awarding 
a contract for the erection of a school- 
house the board of trustees did not 
advertise for or obtain formal written 
tenders held to have been a mere 
Informality in the Internal manage- 
ment of the board which did not affect 
the rights of the contractor to whom the 
contract was awarded. — Waterman - 
W ATERBURY MANUFACTURING CO., 
Ltd. v. Slavanka School District, 
[19281 4 D. L. R. 522 : (1928] 3 

W. W. R. 16; revsd., (19291 2 D. L. R. 
161 ; 1 W. W .11. 598 ; 23 8. L. R. 338. 
—CAN. 


sd. Benefits of contract 

accepted. ] — 'School Act, R. 8. 8. 1920, 
c. 110, s. 105, is Imperative ; & where 
it has not been complied with in respect 
to a contract the oontraot Is absolutely 
void ; & the fact that the work has 
been done Sc the benefits thereof 
accepted by the board does not entitle 
the contractor to recover from the 
board an amount due thereunder. — 
Watkrman-W aterbury Mfo. Co., 
Ltd. a. South Arcola School Dist., 
[1929] 2 D. b. R. 214 ; 23 S. L. B. 227; 
(19281 3 W. W. R. 690.— CAN. 


•f. Hiring of teacher.) 

— McDonald v. Eldon School Dis- 
trict No. 3 (1929), 1 M. P. R. 253.— 
GAN. 


sh. .] — Where 

a statute provides that no act or 
proceeding of certain corpus., In 
this instance a sohool corpn., “ which 
is not adopted at a regular or special 
meeting of the trustees, shall be valid 
or binding on any person affected 
thereby/* a proposed contract is not 
binding on the corpn., unless a 
formal vote on the question of Its 
approval was put to the trustees, even 
though the contract has been signed 
with the oorpn/s seal. Evidence that 
the chairman Sc secretary were war- 
ranted In inferring that the majority 
assented to a motion which was made, 
but not pnt to the meeting, for the 
adoption of the proposed contract, is 
not sufficient. — W ardbop v. White- 
mouth School District, 11931] 3 
W. W. R. 499 ; 4 D. L. It. 861 ; 40 
Man. L. R. 1.— CAN. 




Omm 14a — 19. 


English and Empire Digest Supplement. 


their clerk t — EM : (1) it wee dew that it 
had become necessary to practise strict 
economy, & Judicial notice could be taken of 
the fact that at the time pltfs. were 
remunerated on the highest scale of the 
Burnham award. The council in considering 
these questions were acting in pursuance 
of their statutory obligations, & no objection 
could be entertained as to the validity of the 
notices on the ground of motive. (2) There 
was power to delegate under 1021 Act, 
s. 4 (2), & the committee had vested in them 


the duty of ascertaining how best savings 
could be brought about. On their report 
the notices of dismissal had been prepared 
A sent to pltfs., signed by the clerk of the 
council. That was a sufficient ratification 
of what the committee had done, A pltfs. 9 
claim failed. — Richardson «. Aberttllery 
Urban District Council, Thomas v. Same 
(1028), 138 L. T. 688 ; 02 JT. P. 60 ; 44 T. L. R. 
383 ; 72 SoL Jo. 226. 

10. Add. Annotation : — Consd. Purlds v. Waltham* 
stow Borough Council (1034), 161 L. T. 30. 


■L Removal of trustees — By Board of 
Commissioners— U ndcr IthR . 8„ o . 32.]— 
Held : where no vacancy had occurred 
Sc no proof was produced of any refusal 
or neglect by k on the part of the 
trustees to act or perform their duties 
as suoh, their dismissal by the Board of 
Comrs.was ultra vires — School Section 
16 Trustees v. Cameron <1877). U 
N. 8. R. (2 R. & O.) 328* — CAN. 

sm. Improper dealing* with 

trust funds — Action — Whether Attorney- 
General necessary party.) — In an action 
by an Incorporated educational institute 
for the removal of one of the trustees, 
who also acted as secretary, for alleged 
improper dealing with the corporate 
funds, Judgment was given, hut with- 
out an;r finding of wilful misoonduot, 
directing such trustee's removal, on the 
ground that so much doubt was oast 
upon his, dealings with the trust funds 
that it would not be proper to allow 
him to lemaln a member of the board. 
Such an action is maintainable without 
making the A.-G. a party. — Wilber- 
poroe Educational Institute v. 
Hodden (1887), 17 O. R. 439.— CAN. 

so* Neglect of duty — Proceeding* 

for removal informal — One applicant not 
ratepayer.) — Although on an appeal 
by school trustees from a Judgment 
removing them from office the Gt. of 
Appeal agreed with the Judge appealed 
from that applts. had been guilty of 
a negleob of duty lu disregarding 
School Aot, R. S. 8. 1920, o. 110, with 
respect to procuring a new site for a 
sohool house, it was held, nevertheless, 
that the appeal must be allowed on the 
ground, raised apparently for the first 
time in the notice of the appeal, that 
one ot the five persons by* whom the 
proceedings for removal were oom- 
monoed was not at the time they were 
oommenoed on the last revised assess- 
ment roll for the distriot, Sc, therefore, 
was not a “ ratepayer " within the 
meaning of sect. 124 of the Act. — 
R. 0. ltlWNY Sc Pesbohnxck, (19291 

2 D. L. R. 347 : 23 S. L. R. 281 ; [1928] 

3 W. W. R. 728.— CAN. 

•p. Improper election.) — Re 

Blades Sc Great Bend Consolidated 
School District, (19371 3 W. W. R. 
466.— CAN. 

aa. Appointment of trustee — Whether 
valid — Made at annual meeting of rate- 
payers — No notice of special business .) — 
The election of a trustee at the annual 
meeting of ratepayers in question herein 
to fill a vacancy on the board caused 
by resignation was held invalid, since by 
Sohool Aot. R. 8. S. 1920. o. 110, s. 125, 
such a vacancy most be filled at a 
special meeting ; Sc, since sect. 92 (2) 
requires the notice of a special meeting 
to set forth Its Purpose, 6c the notice 
of said annual meeting made no 
mention of the election of a trustee to 
HU the vacancy, it oould not be said 
that the annual meeting was snob a 
special meeting. — Laoourbe «. McLel- 
lan Sc DeGbaw, (19291 SD.L. R. 73 ; 
23 8. L. R. 159; [1928] 3 W. W. R. 
880.— CAN. 

•t Reports not read as 

directed in School AcLY— An election 
of trustees under Sohool Act. R. 8. 8. 
1920, o. no. la not rendered invalid 
by the fact that the reports referre d to 


in sect. 70 were not read before they 
were elected. — Laoourbe v. MoLkllan 
Sc Db ORiw. (19201 3 D. L. R. 73 28 
8. L. R. 169; [1928] 3 W.W. R.680.— 
CAN. 

sv. Qualification of trustees—" Able 
to read db write "—Whether "in the 
English language ” implied.}— The 
words •• able to read Sc write ” inPublio 
Schools Act, R. 8. M. 1918, o. 166, 
s. 24 (2) (0. A. 1924,o. 165, s. 8), which 
prescribes the qualifications ot sohool 
trustees, are not to be read as if 
modified by the addition of the words 
" In the English language.” — Re 
Maozewski, [1928] 2 wTw. R. 24. — 
CAN. 

aw. Effect of trustee teaching in public 
school — Office vacated.) — Re East York 
Public School Board Sc Mackenzie, 
[1931] SD.L.R. 658.— OAN. 

is. School district — Annual meeting — 
t ommenoed after time fixed by School 
Act— Whether valid.}— The fact that 
the annual meeting of a sohool district 
was not oommenoed until after two 
o’clock In the afternoon, the hour 

n ointea by School Aot, R. 8. 8. 1920, 
10, s. 64, does not render the pro- 
ceedings at suoh meeting invalid. — 
Laooursb v. MoLkllan Sc Db 
Graw, [1020] 8 D. L. R. 73 : 23 8. L. R. 
159; [1928] 3 W. W. R. 686.— OAN. 

u. School division — Validity of order 
constituting.) — The contention that 
because an order by the Minister of 
Education constituting a school 
division purported to be made in 
pursuance of sect. 231 of Sohool Aot, 
which Aot had ceased to be In force, 
instead of under sect. 231 of School 
Act. 1931, therefore the whole pro- 
ceedings under the order were a 
nullity : — Held : not sustainable. — 
Alward v. McIntosh Sc Minister op 
Education, [1938] 1 W. W. R. 690 ; 
2 D. L. R. 622.— CAN. 

PART II. SECT. 8, SUB-SECT. 2. 


k 1. 


Public Sohools Ac!, 1934. W U1UU AU" 
quires the trustees of a district created 
under sect. 47 thereof to provide “ con- 
veyance to Sc from sohool onoe a day ” 
of all pupils “ who would have farther 
than one mile to walk to reach the 
sohool,” should not be oonstrued 
striotly or literally, Sc does not require 
the trustees to provide transportation 
beyond what is reasonably adequate, 
reasonable adequacy being a question 
of tact varying with the olroumstanoes. 
— R. (Kowalski) v. Oak Bluff 
School District, [1937] 3 W. w. R. 
352; 4 P. L. R. 368 ; 45 Man. L. R. 
409. — CAN. 

kii. Meaning of “ residence ” in 

Schools Aot . R. 8. N. B., 1027 —Resi- 
dence of child.}— Exp. Lambert (1930), 
1 M. P. R. 12.— CAN. 

PART 11. SECT. 8. SUB-SECT. 4. 

17 i. Negligence of education authority 


-Sect. 


48 (I) of 
which ro- 


ot a school' under their control, 9c 
erected wooden stakes With sharp 
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Jagged points round each tree. These 
stakes were p re ss e d into the ground Sc 
brought together at the top In the 
form of a pyramid. The area covered 
by the trees had become overgrown 
with grass. Sc in that area a hole had 
been dug, & the earth heaped up at the 
side of It, forming a mound two or 
three feet ill height. Beep, ’s daughter, 
a child of six years, when playing fell 
on one of the stakes, which pierced 
her eye: — Held.* applts. had been 
negligent in not taking steps to obviate 
the danger. Sc were liable in damages. — 
Transvaal Provincial Administra- 
tion v. Coley, [1926] App. D. 24. — 
S. AT. 

17 II. Defective playground 

equipment.) — A sohool board which 
provides a piece of playground equip- 
ment, e.g. a " teeter-totter,” for the 
use of its pupils is, apart from its 
statutory duty, ot keeping the sohool 
property In repair, under the duty of 
seeing that the thing provided Is so 
constructed Sc kept in repair as to be 
reasonably fit for the purpose for which 
It is intended ; Sc is liable In damages 
where injuries sustained by a pupil 
were caused by Its negligence with 
respect to such duty. — Bohultz v. 
Grasswold School District Trus- 
tees, [1930] 1 W. W. R. 579; 3 

D. L. R. 600.— OAN. 

17 iii. Defective playroom equip- 

ment.] — The infant pltf., a pupil in 
delta, sohool, while swinging on a 
horizontal ladder attached to the 
ceiling of the basement of the sohool, 
fell to the cement floor Sc broke her 
arm. She was under a legal com- 
pulsion to attend the school Sc defts. 
were under a statutory duty to provide 
suoh material & apnuanoes for school 
sports Sc games as might be deemed 
necessary Sc to repair k keep in order 
all sohool property: — Held : having 
provided play rooms Sc equipped them 
with horizontal ladders for the use of 
the pupils, it was defts.' duty to keep 
the premises Sc equipment reasonably 
safe for such use; but, since, apart 
from the question whether the omis- 
sion to put mats or similar protections 
under the ladders was a breach of that 
duty, the evidence was not sufficiently 
certain to justify the conclusion that 
their absenoe caused the injury, it 
appearing just as probable on the 
evfdenoe that it would have occurred 
even had mats been there, the action 
must fail. — Boivin Sc Boms v. 
Glen avon School Dibtriot, [1937] 
2W.W.R. 170.— OAN. 

• 1. Supervision of Hfie*khooUng 

competition.] — A school board has a 
duty to see that the school premise* are 
not used in a manner dangerous to ths 
children. If it authorises or permits 
a shooting competition with rifles in 
the oouroe of sohool sports on a holiday 
granted tor suoh purpose, it must 
provide efficient s up er vi sion, including 
efficient inspection of the rifles used. 
Sc a breach of that d uty will suhjeotit 
to damages for injury to a boy caused 
through his haying a defective rifle.— 
Walton a. Vancouver Boar d aw 
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21a, Cookery class — No guard on gas-cooker.] 

— Pitt, a child aged 11, attended a school 
maintained by deft. authority. Whilst she 
was being instructed in cooking, her apron 
caught fire from a gas-cooker, & she received 
injuries. There was no guard round the 
cooker : — Held : the danger was one which 
ought reasonably to have been anticipated, 
& one which a local authority ought to have 
taken precautions to prevent by the provision 
of a guard round the stove or otherwise. — 
Frye® v. Salford Oorpn., [1937] 1 All 
E. R. 617 ; 101 J. P. 263 ; 81 Sol. Jo. 177 ; 
36 L. G. R. 257, 0. A. 

21b. Slippery floor.] — Pltf. had joined a class 

in physical training organised by deft, council, 
& had paid a small fee upon joining. The 
exercises were performed in a hall which was 
used for dances & of which the floor was fairly 
highly polished. While performing an exer- 
cise in which the members of the class were 
hopping on one leg & making lunges at 
another member in an endeavour to compel 
that other to put his raised foot on the 
ground, pltf. slipped & suffered injury. The 
whole class at the time were wearing rubber 
shoes. It appeared in evidence that it had 
been discussed whether the floor should be 
covered with matting or a drugget : — Held : 

(1) the duty of the council was to provide a 
floor which was reasonably safe in the cir- 
cumstances, & this they had failed to do ; 

(2) the accident did not result from a risk 
which pltf. had agreed to take, & the defence 
of volenti non fit injuria was not available. — 
Gillmorh v. London County Council, 
[1938] 4 All E. R. 331 ; 169 L. T. 616 ; 66 
T. L. R. 96 ; 82 Sol. Jo. 932. 

28. Add, Annotations : — Consd. Langham v* Wel- 
lingborough School Governors A Fryer (1932), 
90 J. P. 236 ; Wray v. Essex County Council, 
[1930] 3 All E. R. 97. 

28a. Order to play alleged dangerous 

game.] — The infant pltf., who was 17 years of 
age A was an unemployed person undergoing 
a compulsory course of instruction at a county 
council instruction centre, was ordered by the 
council’s instructor, a man of experience, to 
take part in an organised game called “ riders 
& horses,” in which one boy mounted the 


back of another A endeavoured to bring to 
the ground the foot of the boy who was acting 
as “ rider *• in an opposing pair. During the 
game the infant pltf.. who was taking the 
part of a “ horse, ,r fell on the wooden floor dp 
seriously injured his arm. In an action 
against the council for negligence, on the 
ground that the game was so dangerous in itself 
that to order a boy to play it amounted to negli- 
gence, the evidence of the instructor was that 
for 20 years he had seen the game played 
! without serious accident : — Held: there was 
no evidence of negligence, A therefore the 
action failed. — Jones v, London County 
Council (1932), 96 J. P. 371 ; 48 T. L. R. 
677 ; 30 L. G. R. 455, 0. A. 

23b. Accident at gymnastics.] — In the 

course of gymnastic training a schoolboy was 
required to vault over a horse. For some 
reason the boy landed “in a stumble ” & 
was injured. The master in charge did 
nothing to assist the boy in landing s — Held : 
the master had not taken reasonable care 
& the Education Authority were liable in 
damages to the injured boy. — Gibbs v • 
Barking Corpn., [1930] 1 All E. R. 115,0. A. 

230. .] — rttf., a boy of 12 years of age 

attending a school owned A conducted by 
deft, council, was " trotting ” from one 
classroom to another, when at a blind comer 
he collided with another boy, B., carrying an 
oil can. The spout of the oil can, about 
0 ins. long, struck pltf. in the eye A severely 
injured him. The boy B., who was carrying 
the can in a perfectly proper way, had been 
told to take it from one room to another by a 
master. Pltf. sued the council as the 
employer of the master, alleging that the 
latter was negligent in not taking special 
precautions when entrusting a boy with a 
dangerous article : — Held : the oil can was 
not an inherently dangerous thing, nor was 
it a dangerous thing in the special circum- 
stances of a school for young children, A the 
master was under no duty in such a case 
to take special precautions. — Wray v. Essex 
County Council, [1930] 3 All B. R. 97 ; 156 
L. T. 494 ; 80 Sol. Jo. 894, 0. A. 

23d. .] — Cahill v. West Ham Oorpn. 

(1937), 81 Sol. Jo. 030. 


o IL Pupil injured on dangcrou* 

around near echool premises .] — A school 
board Is not liable for injuries caused a 
pupil while on a highway close to hut 
outside the school grounds by the 
falling of a dead tree which stood on 
the property of a third person. — 
Patterson e. Board of School 
Trustees op North Vancouver, 
Pattbbson t>. Canadian Bobbbt 
Dollar Oo.. [19891 3 D. L. R. 83 ; 8 
W. W. R. 181 ; 41 B. O. R. 123.— 
GAN. 

o m. Pupil left with unguarded 

aheavicalt.y-An action by a pupil 
against a board of school trustees for 
damages for personal injuries resulting 
from the alleged negUgenoe of a master 
in leaving chemicals furnished to him 
by the board, unguarded in a school- 
room, must be brought within the time 

a fsrtrfs 

- iDTunra. Board Bcssool 

.9891 IW.W.R, 175 : 1 
B. 0. B. 154,— CAN, 



lack of the notice required by sect. 38 
of Public Schools Act Amendmen t Act , 
1929. — Ritchie v. Gale & Vancouver 
Board of 8chool Trustbsh, [19341 3 
W. W. R. 703 ; [19851 1 D.L.R. 862; 
49 B. C. R. 251.— CAN. 

28 I. Negligence of teacher — Injury to 
pupil ,) — At the conclusion of a 
knitting class in a day school the 
children left the classroom on their 
way home, carrying, along with their 
knitting, knitting needles with ex- 
posed ends. While crossing the play- 
ground a child, ten years of age, was 
accidentally injured In the eye by a 
knitting needle carried bye schoolmate 
of the same age : — Held : while 
teachers bad a duty to take reasonable 
care to protect children under their 
charge from danger, the pursuer had 
not averred either (a) that the children 
did not appreciate the danger, or 
(5) that it was usual tor teachers to 
ensure that suoh needles were made 
safe when not in use; action dis- 
missed as Irrelevant ; further, a 
teacher has no duty to warn a normal 
child, ten years of sge, of suoh an 
obvious danger as the exposed ends 
of knitting needles.— M acDonald's 
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Tutor v. Inverness County Council, 
[1037 J S. 0. 09. — BOOT, 

ft. Negligence of driver of tchoot van, ] 
— Under sect. 140 (8) of Public Schools 
Act, 1980, the duty j imposed upon a 
union school district to provide for the 
conveyance of certain pupils to ft from 
Behoof is imperative ; ft, therefore, the 
fact that the district has employed an 
independent contractor to transport 
the pupils does not free it from lia- 
bility for Injuries resulting to a pupil 
because of his negUgenoe. — Cochrane 
v, Elgin Consolidated School dis- 
trict. [19841 2 W. W. R. 409 ; 42 
Man. L. R. 257,— CAN. 

iy, .) — In an action for injuries 

sustained by a pupil through the over- 
turning of a horse-drawn van in which 
he was bring driven to sohool :— Held : 
the accident was doe to the negltgenoe 
of the driver to using unreliable narness 
ft deft, school board which employed 
him was liable, he being Its servant ; ft 
would be liable even if he were an 
Independent contractor. — Ty ler ft 
Tyler v. ardath School District, 
[1985] 1 W. W. R. 887 ; 2 D. L. R. 
814.— CAM. 
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Part III. — Schemes as 

24a. For organisation of education — What amounts 
to “scheme.”] — In determining whether 
proposals put forward by a local education 
authority for the development & organisa- 
tion of education in its area & submitted 
to the Board of Education for approval 
constitute a “ scheme ” within Education 
Act, 1921 (c. 51), s. 11, so as to render 
necessary to its validity the performance by 
the authority of the conditions precedent to 
the submission of a scheme specified in 
sect* 14 (2) of the Act, the test to be applied 


to Powers and Duties. 

is whether both the education authority 4s 
the Board of Education intend that which 
is put forward to be a “ scheme ” within 
sect. 11 so as to make the education authority 
bound, under sect. 15 (1), to give effect to it. 
The magnitude & quality of the proposals 
are not material considerations. — B. v. East 
Ham Borough Council, Ex p. Hunt, [1930] 
2 K. B. 64 ; 99 L. J. K. B. 497 ; 143 L. T. 
709 ; 94 J. P. 135 ; 46 T. L. R. 334 ; 28 
L. G. R. 646, D. 0. 


Part IV. — Elementary Schools. 


30. 

32. 

82a. 


Add. Annotation : — Consd. Northern Theatres 
Co. v. Shillito, [1925] 2 K. B. 100. 

Add. Annotation : — Consd. Griffiths v. St. 
Clement’s School, Liverpool, [1938] 3 All 
E.JEt. 537. • 


* Provision of concrete paving In play- 
ground.] — A local education authority paid 
for the concrete paving A flagging of the 
playgrounds of two non-pro vided schools. 
The expenses so incurred were disallowed by 
the district auditor on the ground that the 
local education authority had no statutory 
authority to expend money on alterations or 
improvements of a schoolhouse not provided 
bV them. On a case stated by the Minister 
of Health under Audit (Local Authorities) 
Act, 1927 (c. 31), s. 2 : — Held : the concrete 
paving or flagging of the playgrounds was 
not an alteration or improvement in the 
buildings, A that therefore the obligation to 
pay for such work was not thrown upon the 
managers of the schools by Education Act, 
1921 (c. 51), s. 29 (2) (d), but the local educa- 
tion authority were bound to pay for such 
work under their obligation to maintain & 
keep efficient all public elementary schools 
within their area which are necessary 


Lancaster (County Palatine) Council v. 
Crowe (No. 1), [1929] 1 K, B. 687; 98 L. J. 
K. B. 353 ; 140 L. T. 554 ; 93 J. P. 38 ; 45. 
T. L. R. 170 ; 73 Sol. Jo. 13 ; 27 L. G. R. 96, 
•D. C. ; subsequent proceedings , [1929] 1 K. B. 

» 604, D. C. 

35. Add. Annotation : — As to (2) Consd. Griffiths 
v. St. Clement’s School, Liverpool, [1938] 
3 All E. R. 637. 

45a. Variation of order as to foundation managers 
— Powers of Board of Education.] — The Board 
of Education has power under Education 
Act, 1902 (c. 42), s. 11 (8), to make an order 
varying any order previously made, & this 
power, subject to due observance of the 
conditions of the sect., is practically un- 
fettered. Therefore, when under a trust deed 
of 1860 the vicar & wardens of a parish were 
made managers of a non-provided school, 
& by an order of the Board made in 1903 it 
was provided that there should be four 
foundation managers of the school, one of 
which should be the vicar as ex officio man- 
ager, it was not ultra vires the Board to make 
in 1922 a varying order under Education 
Act, 1902 (c. 42), s. 11 (8), excluding the 
vicar A appointing as managers one warden & 


PART IV. SECT. 8, BUB-SECT. 1. 

q 1. .1— Thuboood V. VlONEAU 

(N. S.). [1929] 4 D. L. R. 857.— CAN. 

q ii. Who may sue.] — An 

orphanage consisted of a number of 
detached houses in each of which a 
certain number of children lived under 
the obarge of a lady or a married oouple, 
who were known as the “ fathers f Sc 
mothers " of the children. These 
" fathers ” Sc " mothers M were ap- 
pointed by the founder Sc general 
manager of the orphanage, who had 
the power to dismiss them at any time. 
They had the same authority over the 
children for ordinary domestic pur- 
poses as it they were their own. but 
the ultimate disposal of the children 
by emigration or Otherwise rested with 
the founder, to whose disposal they 
were committed at entry. In an 
notion at the instanoe of these 
** fathom ” Sc “ mothers ” against a 
school board tor declaration that 
defenders were bound to provide school 
aooommodation for the children In the 
orphanage : — Held : the pursuers were 
not the “ parents M of the children 
within the Education Act, Sc had no 
title to sue. — M‘Fadxean v. Kilmal- 
oolki School Board (1903), 40 
So. L. R. 440.— BOOT. ’ 


PART IV. SECT. 2, SUB-SECT. 2. 

26 i. Duty to '* maintain A keep 
efficient ” — School transferred to local 
authority .) — Trustees of a voluntary 
Episcopal school transferred It to the 
local eduoAtion authority, the school 
then being conducted as a primary 
school, with a supplementary course. 
Two yearn after the transfer, the 
education authority altered the system 
Sc began to conduct it in sequence with 
a neighbouring sohool. In an aotion 
against the education authority at the 
instanoe of the former trustees : — 
Held : under Education (Sootland) 
Act. 1918, s. 18 (8), defenders were 
bound to hold, maintain, & manage 
the transferred sohool as a public 
sohool of the same character Sc status 
as at the date of the transfer Sc provide 
similar instruction to that provided 
at that date.— Nobfor v. Aberdeen- 
shire Education Authority, [1934] 
S. C. 590.— SOOT. 

28 ii. — — Performance of duty die ■ 
puted — Jurisdiction of court. 1 — Held : 
while questions as to d,u© fulfilment or 
observance by the eduoation authority 
of their statutory obligations were 
questions of fact which fell to be deter- 
mined by the Education Department 
under Education (Sootland) Act, 1918, 

38 


s. 18 (4), where the question involved 
the measure of these obligations, that 
was a question of law, with regard to 
whloh the Jurisdiction of the ot. had 
not been excluded. — Nobfor v . ABER- 
DEENSHIRE EDUCATION AUTHORITY, 
[1923] a O. 881.— SCOT. 


PART IV. SECT. 2, SUB-SECT. 8. 

so. Teachers — Employment of Bisters 
tf Order of Roman Catholic Church — 
Whether sectarian education .) — Rogers 
v. Bathurst School District No. 2 
(Trusters ) (1896), 1 N. B. Eq. Rep. 266. 
—CAN. % 

sd. Contracts with — Duty of 

trustees to confirm.}— Dm Hosiers t>. 
Balmoral Sc Dalbousie School Dis- 
tricts No. 1 (N. B.). [19271 3 D. L. R. 
605.— CAN. 

•a. Admission to separate school — 
Powers of trustees .) — The obligation of 
the trustees of a separate school to 
admit children only extends to those 
who appear on the annual enumeration 
with an Indication that the parents 
are separate sohool supporters. — 
Renaud v . Board Trustees of 
Roman Catholic Separate School 
(Tilbury North), (19831 SD. LK. 
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three nominees of the Archdeacon of Suffolk. 
The provisions of sect. 11 (1), (2), did not make 
the order of 1003 part of the trust deed in 
such a way that it was impossible to vary that 
order without showing that all the provisions 
of the trust deed as to managers were in- 
sufficient, inapplicable, or inconsistent with 
the Act. — Falconer v. Stbarn, [1932] 1 Oh. 
509 ; 101 L. J. Oh. 231, 232 ; 146 L. T. 461 ; 
30 L. G. R. 187. 

47. Add. Annotation : — Retd. Sadder v. Sheffield 
Oorpn., Dyson v. Sheffield Oorpn., [1924] 1 
Oh. 483. 

49a. Liability for assault — Excessive punishment by 
schoolmaster.] — Pltf., a schoolboy of ten 
years of age attending a non-provided school, 
was by reason of his lack of discipline boxed 
on the ear by his schoolmistress. As a 
result of the blow, which was found not to 
have been a violent one, the boy became deaf 
in one ear. The class in which the boy was 
working at the time of the accident was a 
large one, consisting of forty-six boys. In 
an action for damages to which the managers 
of the school were made defts. with the school- 
mistress, it was proved that there was an 
agreement between the schoolmistress & the 
managers, which was not proved to have been 
brought to the notice of parents, whereby 
she agreed to teach & conduct the school “ in 
accordance with the requirements of the 
Board of Education & in accordance with 
the directions given from time to time by the 
managers. ” The only regulations dealing with 
corporal punishment proved in evidence were 
certain regulations of the borough education 
committee, made without the consent of the 
managers & not adopted by them. As between 
defts., the managers claimed contribution 
from the mistress in respect of any damages 
awarded. It was contended that, as between 
employed & employer this was a claim for an 
indemnity, &, therefore, not within the Law 
Reform (Married Women & Tortfeasors) Act, 
1035 (c. 30), s. 6 (1), (2):— Held: (1) the 
blow, though a moderate one, exceeded 


reasonable & lawful correction ; (2) the 

schoolmistress was the servant of the man- 
agers, & the latter were jointly liable to pltf. 
with her ; (3) the act of punishing the boy 
was one within the general scope of the 
employment of the mistress, &, as against 
third parties, the managers could not plead 
a limitation of her powers of punishment 
not known to the parents. On the facts, no 
such limitation was proved ; (4) Law Reform 
(Married Women & Tortfeasors) Act, 1936 
(c. 30), s. 6 (1), (2), although it speaks of 
contribution & excludes the case of a person 
entitled to be indemnified in respect of the 
liability in respect of which contribution 
is sought, contemplates a contribution 
amounting to 100 per cent, of the damages, 
which is in effect an indemnity ; (5) the 

sect, applies where an employer claims to be 
indemnified by his employee ; (6) the fact 
that the class was a large one was not 
material in considering the question of con- 
tribution, which should be a contribution of 
100 per cent., amounting to a complete 
indemnity by the mistress of tho managers. — 
Ryan v. Fildes, [1938] 3 All E. R. 517. 

52. Add. Annotation : — As to (1) Refd. Griffiths 
v. St. Clement’s School, Liverpool, [1938] 
3 All E. R. 537. 

52a. Injury to invitee— Non-repair of bully- 

ing.] — Pltfs.’ son was, at the material time, 
a pupil of a non-provided school. The female 
pltf. was invited to attend an exhibition of 
the pupil’s work. Tho invitation was issued 
by the headmaster, & was issued with the 
authority of the managers of the school. The 
female pltf. attended, & was injured through 
the collapse of a floor, due to want of repair. 
In an action for damages in respect of the 
injuries received, it was contended tliat the 
managers of the school were in occupation 
only as agents of the general committee of 
the Liverpool Church of England Schools 
Society, & also tliat, in holding the gathering 
in question, the managers were not acting in 
pursuance of any public duty, or in execution 


PART IV. SECT. 5. 
sg. Contribution by one education 
authority to another — Parents not re- 
siding in area in which school situate ,} — 
The B. education authority granted 
bursaries to a number of children of 
persons resident in Arran for the pur- 
pose of facilitating their secondary 
education. There was no secondary 
school in Arran, Sc tho children attended 
Ardroasan Academy, which is within 
the education authority. Except for 
two months in summer, the children 
left Arran for Ardroasan on Monday 
mornings, Sc they were boarded during 
the week with persons resident in 
Ardroasan, with whom they lived in 
family. On Saturday they returned 
home for the week-end. Sc they spent 
their holidays at their homes in Arran. 
The A. education authority claimed 
repayment of the cost of educating the 
children at Ardroasan from the B. 
education authority : — Held pursuers 
were entitled to recover the cost of the 
children's education from defenders. 
Education (Scotland) Act, 1918 to. 48), 
s. 10, discussed. — Ayrshire Educa- 
tion Authority ©. Buteshire Educa- 
tion AUTHORITY, [1926] 8. O. 169. — 
BOOT. 

PART IV. SECT. B. 
sf. Alteration of school section 
boundaries— Sufficiency of notice.) — By 
a township bye-law, certain land was 


detaohed from one school seotion Sc 
added to another. Notice of the pro- 
posed alteration had been given by 
the township council by posting 
fourteen notices, seven in each of the 
sections. Sc publicity was given in the 
publio preaa, though not by advertise- 
ment containing the formal notioe. 
On an application tor a declaration 
that the bye-law was invalid : — Held : 
Publio Schools Act, 1920, s. 15 (1 ){b), 
should be oonstrued as leaving the 
notioe to bo given entirely to the dis- 
cretion of the township council. — Re 
Hoyland & York (1923), 55 O. L. R. 
185.— CAN. 

•J. Alteration of school districts — 
By whom sanctioned — 7 Viet. c. 29, 
sa. 14, 24.] — MoFee v. D undab (1860), 
10 O. P. 94.— CAN. 

sk. Award under Public Schools 

Act, 1896 (c. 70) (Old.)— Validity.}— 
Re Chesterville Public School 
Board (1898), 29 O. R. 821.— CAN. 

im. Union of sections— 40 Viet . e. 16 
(Ont.) — Effect of.) — Re Minister or 
Education Petition (1877), 28 0. P. 
825.— CAN. 

so. Refused of some trustees to ixAn in 
transfer — Right of majority of trustees 
to require execution by minority .) — 
The managers Sc a majority of the 
trustees of B. public elementary schools 
decided that the schools should be 
transferred to the County Council of 
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L. under Education Act (Northern 
Ireland), 1923. Four trustees refused 
to Join in the necessary deed of con- 
veyance : — Held : the majority of the 
trustees could require the minority 
to Join In the deed for the porpoee of 
transferring the schools under the Aot. 
— Londonderry O. C. v. M* Glade, 
(1929J N. I. 47.— IR. 

sq. Under Education ( Scotland ) Act, 
1918 (c. 48), s. 18 (7)— HecessUy 
for consent of Education AutharUv.}—- 
The trustees of a Roman Catholic 
school, established after the passing of 
Education (Scotland) Act, 1918, 
obtained in 1926 the consent of the 
Department to the transfer of the 
school to the Education Authority. & 
thereafter they intimated to the 
Authority their intention to transfer 
the school. The Authority refused to 
accept the proposed transfer. Sc, in an 
action of declaration brought by the 
trustees, maintained that”its oonsent 
was a condition precedent to a vaud 
transfer : — Held : the consent of the 
Authority was not a condition prece- 
dent bo a raUd transfer, &, as the 
Education Department had given its 
consent, the authority was bound to 
accept the transfer.— Bonn t eb udoi 
roman Catholic Sc^l^Stirlino- 
shhub Education a utho rit y, ( 19391 
8. C. 27 : sub nan. Smi th v . Stirling- 
shire Ieduoation Authority, 46 
T. L. R. 187.— BCOT. 
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of any Act of Parliament, but were perform- 
ing a purely voluntary act : — Held : (1) the 
school was provided by the managers, who 
were carrying out the functions of managers 
under the Education Act, 1021 ; (2) in holding 
the gathering at which the accident happened, 
the managers were performing part of their 
functions as managers of the school ; (3) the 
managers were entitled to the protection of 
the Public Authorities Protection Act, 1893 ; 
(4) by the Education Act, 1902, the powers of 
management of the school were taken from 
the general committee of the Liverpool 
Church of England Schools Society, A placed 
in the hands of the managers, &, there- 
fore, the general committee could not be 
responsible for what had happened. — 
Griffiths v. St. Clements School, Liver- 
pool (Managers) A Liverpool Church of 
England Schools Society, [1939] 2 All 
E. R. 76 ; svb nom. Griffiths v. Smith, 103 
J. P. 163 ; 66 ,T. L. R. 630 ; 83 Sol. Jo. 296 ; 
37 L. G. R. 487, C. A. 

52b. Public Authorities Protection Aet — Applica- 
tion of.h— The managers of a non-provided 
voluntary school, in providing a playground 
for children attending the school, are a public 


body acting in pursuance of a statutory duty 
under the Education Acts A are entitled to 
rely on the protection of Public Authorities 
Protection Act, 1893, a* 1. 

The infant pltf., a schoolchild, was injured 
during recreation time on Apr. 8, 1937, in 
the playground of a non-provided voluntary 
school. On Nov. 10, 1937, a writ was issued 
against the head teacher A the managers of 
the school, claiming damages, alleging that 
pltf.’s injury was caused by the negligence of 
clefts. in falling to take care of the infant 
pltf. while in attendance at the school : — 
Held : the action was barred, as it was not 
commenced within six months next after the 
act or default complained of. — Greenwood v. 
Atherton, [1939] 1 K. B. 388; [1938] 4 
ARE. R. 686; 108 L. J. K. B. 165 ; 160L.T. 
37; 103 J. P.41; 66T.L.R.222; 82 Sol. Jo. 
1049 ; 87 L. G. R. 97, 0. A. 

Annotation : — Consd. Griffiths'*. St. element’s School, Liver- 
pool (Managers) A Church of England Schools Society, 
(1930) 2 All E. R. 76. 

52c. r-r — .] — Griffiths i>. St. Clement’s 

School, Liverpool (Managers) A Liver- 
pool Church of England Schools Society, 
No. 62a, ante . 


Part V. — School 

62. Add. Annotation: — Apld. Woodward v. Old- 
field (1927), 96 L. J. K. B. 796. 

72. Aid. Annotation : — As to (3) Gonad. Thomas 
v. Hughes (1928), 139 L. T. 618. 

78. Add. Annotation : — N.P. RednaU v. Beamish 
(1926), 135 L. T. 156. 

78a. — — .1 — Where an education authority 

has refused an application for exemption 
from school attendance on the ground of 
employment, the fact of suoh employment can 
be neither a “ reasonable excuse " for non- 
attendance, nor an extenuating circumstance 
entitling the justices under Probation of 
Offenders Act, 1907 (c. 17), to dismiss a 
summons against the parent. — Thomas v. 
Hughes, [1929] 1 K. B. 226; 98 L. J. K. B. 

42 ; 189 L.T.613; 92 J. P. 169 ; 44 T. L. R. 

818 5 28 Cox, 0. 0. 542 ; 26 L. G. R. 645, D. C. 

79a, .} — Reap., a share-fisherman A the 

father of a boy of fourteen years of age A 
of six other children of school age, placed the 
boy out at work at 6s. fid. a week, A applied 
to the local education authority to exempt 
the boy from school attendance. Exemption 
was refused, A, on an information against 


Attendance. 

resp. for failing, without reasonable excuse, 
to cause the boy, being between five A fifteen 
years of age, to attend school, as required by 
the bye-laws of the education authority, the 
justices held that the fact of the boy’s having 
obtained regular employment of a beneficial 
nature was a reasonable excuse, A they dis- 
missed the information: — Held: the fact 
of the boy’s employment was not a reasonable 
excuse, A the case must be remitted to the 
justices. — Rednall v. Beamish (1926), 135 
L. T. 165 ; 90 J. P. 163 ; 42 T. L. R. 638 ; 
24 L. G. R. 391 ; 28 Cox, O. C. 246, D. O. 

82. Add. Annotation : — Difttd. L. C. O. v. Maher, 
[1929] 2 K. B. 97. 

88a. .] — The words “under efficient 

instruction in some other manner" mean 
that the child is receiving the whole of its 
instruction in some other maimer, A do not 
entitle a parent to withdraw a child for one 
hour a week for the purpose of attending 
rivate lessons in a subject not approved 
y the Board of Education for elementary 
schools. — Osborne v. Martin (1927), 188 
L. T. 268 ; 91 J. P. 197 ; 44 T. L. R. 88 t 26 
L. G. R. 682 , 28 Oox, 0. 0. 465, D. O. 


PART V. SECT. %, 9UB-8E0T. 8. 

tt. By whom fqfeea.) — ▲ father, 
oharged with failure to provide 
efficient education for hie child upon 
a complaint at the Instanoe of M the 
person appointed by the education 
authority for the oounty of Lanark to 
prosecute,” objected on the ground 
that the proper prosecutor was the 
school management committee for the 
area, ar the person appointed by them: 
— Held : the power, previously vested 
in school boards, to prosecute tor 
education ofienoes was included In the 
powers transferred to the education 
authority by 1918 Aet, A had not been 


restricted by s. 8 (8) ; A the education 
authority, or the person appointed by 
them, oould competently prosecute.— 
Hiddlsstok j. Wuaok, (1994) S. 0. 
(J.) 61. — SOOT 

sb. Under Education (Scotland) Act, 
1879 (c. 68), 9 . 70.]— The above sect, 
has not been impliedly repealed by 


S 


Education (Scotland) Act. 1908 (o. 83), 
a. 8, A a prosecution under sect. 70 is 
competent, even though the real 
luestion at issue between .the parent 
education authority ft the 

of the school which the 

children are to attend. SerrMe : pro- 
ceedings should not be taken under 
seat, fo where there Is a Question of 
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principle at Issue between the parttes. 
— Caldkb v. Albxakpxb, (1986} 8. a 
(J.) 61.— SOOT. 

> PART V. SBCT. 8. 
ed. To regulate age of admission of 
pupils to grade J— Power of toum dU : 
hid frurigesj— The povpr which F 

Act, 




trustees ^ — The power which School 
, R. H. 8. 1990, o. 110. s. 1|0(97> 
s the truste e s in town districts 


„ determine In the ease of graded 
schools at what time pupils may be 

QAM. 


VoL XDL— Education. Giles 80a— Mb. 


Z~ Child token to hop fields.} — Haynes 
v. Tubton, Haynes v. Lear (1938), 82 Sol. 
Jo. 585, D. O. 

94 a, j ^-,1921 Act (o. 51), s. 49, provides that 

any of the three reasons therein set out, 
inay be summarised as follows : 
(a) sickness ; (6) no school open within three 
miles ; ( c ) efficient instruction in some other 
manner, shall be a reasonable excuse for not 
causing a child to attend school .—Held : 
those three reasons were not an exhaustive 
enumeration of what would be a reasonable 


excuse, but that if facts were established show- 
ing an excuse within one of the categories (a), 
(b) & (c), the tribunal must accept the excuse 
as being a reasonable excuse. If, however, 
parents sought to find a reasonable excuse 
outside the named categories (a), (6) & (c), 
the tribunal were not bound to accept it 
the tribunal must decide whether the facts, 
in their opinion, showed a reasonable excuse. 
— London County Council v. Maher, [1929]' 
2 K. B. 97 ; 98 L. J. K. B. 492 ; 142 L. T. 69; 
93 J. P. 178 ; 45 T. L. B. 534 ; 73 Sol. Jo. 269 ; 
29 Cox, 0. 0. 1 ; 27 L. G. B. 444, D. 0. 


Part VI. — Blind, Deaf, Defective and Epileptic Children. 


99a. 


99b. 


Who Is 44 parent.’ 9 ] — The parent, 
whose consent is required to be given or 
unreasonably withheld before a defective 
child can be ordered, under 1921 Act, s. 54 (1 ), 
to be sent to a special school which is not 
within reach of the child’s residence or to 
a boarding sohool, is the parent who has 
de facto custody of the child; & where the 
father of a defective child was a convict 
serving a term of penal servitude, & the child 
resided with its mother : — Held : the mother 
was the parent for the purposes of the sect. — 
Woodward v. Oldfield, [19281 1 K. B. 204 : 
90 L. J. K. B. 790 ; 136 L. T. 731 ; 91 J. P. 
151 ; 43 T. L. B. 488 ; 25 L. G. B. 290 ; 28 
Cox, O. C. 303, D. 0. 


“ Case of doubt What amounts to.]— By 
Mental Deficiency Act, 1913, s. 31, it is pro- 
vided that in case of doubt as to whether a 
child is or is not capable of receiving benefit 
from instruction in a special school or class, 
or whether his retention in such school or class 
would be detrimental to the interests of the 
other children, the matter shall be deter- 
mined by the Board of Education. 

A boy aged eleven, was sent to the Har- 
penden county council elementary school at 
the age of five, & remained there until Oct. 
1938. For the first five years no question 
wa* raised as to his mental state, but in 
1937 his father was informed by the local 
education authority that the boy was to be 
medically examined, with a view to ascer- 
taining his educability. The father, who 
strongly objected to his son being treated 
as a mental deficient or imbecile, thereupon 
had. the boy examined by his own doctor & 
also by a specialist, both of whom certified 


that the hoy was capable of being educated 
in a county council elementary school. On 
Oct. 6, 1938, Dr. Boycott, certifying medical 
officer, certified that tho boy was incapable by 
reason of mental defect of receiving further 
benefit from instruction in a special school 
or class under Education Act, 1921, s. 50, 
& was an imbecile within Mental Deficiency 
Act, 1913. The certificate was also signed 
by the school medical officer, who had neither 
seen nor examined the boy. A report, dated 
Oct. 5, confirming the certificate was also 
sent by Dr. Boycott to the education officer, 
& by letter dated Oct. 10, 1938, the clerk of 
the local education authority forwarded that 
document to the clerk of the County Council 
Mental Deficiency Act Committee, with a 
view to steps being taken to transfer the boy 
to an occupational centre. The father, on 
behalf of the boy, now moved for an order of 
certiorari to remove & quash the certificate 
<& report & also the letter of Oct. 10 : — Held : 
(1 ) a doubt manifestly did arise as to whether 
or not this boy was ineducable, & it was 
therefore a case to be determined by the 
Board of Education in the manner contem- 
plated by sect. 31 ; (2) the three documents, 
which must be regarded as part & parcel of 
one & the same transaction, & which pur- 
ported to be the decision of a quasi-judical 
authority, exhibited the mischief which the 
remedy of certiorari was intended & well 
fitted to correct ; & an order of certiorari 
should be made to remove & quash the certi- 
ficate & relative documents. — B. v . Boycott, 
Ex p. Keasley, [1939] 2 K. B. 061 ; [1939 1 
2 All E. R. 020 ; 108 L. J. K. B. 057 ; 83 
Sol. Jo. 600, D. 0. 


PART V. SECT. 3. 

No school within throe 
l* ./sfasol of offer of 
-CfKties.}-— A father wae 
i failure to provide efficient 



pawed out _ 
there was no 


— * sohool. ft 
school within 


Uuee mfiee of Me place of residence. 
The education authority offered to pay 
an allowance towards the ooet of oon- 
vayfng the boy to a secondary school. 
Tbe^ther xMneed the offer : 

the father had a M reasonable excuse ” 
forfaOure to provide education within 


with the approval of tl 

Department, provided 

primary education in certain so 
their area. They alto prov 
bursary scheme, under which < 


PART VIL SECT. 1. 
we. Dirty of education authority — 
Whether bound to provide free eeoondary 
education .] — An education authority, 

' the Education 

_1 free poet- 
certain schools in 
>rovtded a 

childr en 

who pa sse d ,a qualifying examination, 
ft whose parents required financial 
a s sistan ce, might receive free secondary 
education at certain additional schools. 
The fathers of two children, one of 
whom had f i l e d to pass toe authority** 
bursary examination, while toe other 
had passed toe examination, but its 
tetbCT „ lu ul. tatted tc aattefy the 
authority that he required financial 
assistance, brought actions against the 
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authority concluding, inter alia, for 
declarator that the defenders were 
bound to provide free secondary 
education for their respective children : 
— Held : (1) Education (Scotland) Act, 
1918 (o. 48), e. 0 (1) (a), does not Impose 
upon an education authority any 
obligations to provide free secondary 
education for all children within its 
area, but merely imposes an obligation 
to submit a scheme dealing with tree 
secondary education, ft (2) it wae for 
the Education Department, ft not for 
the ct., to determine whether toe 
scheme submitted woe or was not 
adequate ; ft actions accordingly 
dismissed. — Quinn v, Dundee Educa- 
tion Authority, Hay e. Dundee 
Education Authority, (1930] S. 0. 
77.— 30OT, 


Cum 104a— 121a. English and Empire Digest Supplement. 


Part VIII. — Health and 

104a. Responsibility of “ parent M — Whether 

mother liable to fine.] — For the purposes of 
Education Act, 1921 (c. 51), s. 87 (1), m a case 
where a father, mother A child are living 
together, 41 parent ” refers only to the father, 


Well-Being of Scholars. 

& does not include the mother. — London 
County Council v. Stansbll (1935), 154 
L. T. 241 ; 100 J. P. 64 ; 80 Sol. Jo. 92 ; 34 
L. G. R. 52 ; 30 Cox, C. C. 335, D. C. 


Part X. — Acquisition, Appropriation, and Alienation of Land 


120a. Whether consent to sale within School 

Grants Act, 1856 (c. 181).]— In 1872 a piece 
of land was conveyed to a vicar & church- 
wardens upon educational trusts, &, in 
accordance with the provisions of School 
Grants Act, 1865 (c. 131), the conveyance 
was subject to a condition that no sale 
should be valid unless either the consent of the 
Home Secretary were given or the grant (a 
grant of £730 towards the purchase money 
had been made out of public funds) were 
repaid to the Treasury. In 1929 the Liver- 
ool Oorpn., after confirmation of the order 
y the Board of Education, acquired the land 
compulsorily, & an arbitrator assessed the 
coinpensation. The corpn. paid to the 
vicar & churchwardens the compensation 
money less £736, the amount of the grant, 
which it paid into ct. Upon an application 
by the A.-G. for that sum to be paid out to 
the Treasury, it was contended that (a) the 
Confirmation of the order by the Board of 
Education amounted to the consent to the 
sale required by the Act of 1855, ( b ) if there 
was no such consent, the sale was invalid : — 
Held: (1) the confirmation by the Board 
of Education was not a consent to the sale, 
but a mere approval of the exercise of the 
power of compulsory purchase ; (2) the sale 
was not invalid. The strict course would 
have been to pay the whole purchase money 


into ct., but all that was essential was that 
the grant should be repaid, & that could be 
secured by an order for the payment out of 
the money in ct. to the Treasury . — Re Mill 
Lane Land, Everton, Re Liverpool Educa- 
tion (Emmanuel School Purchase) Order, 
1029, Ex p. Liverpool Corpn., [1937] 4 
All E. R. 197 ; 81 Sol. Jo. 921. 

121a. Provision of education by county council — 
• Payment of rent to borough council — Assess- 
ment.]— By Education Act, 1902 (c. 42), the 
duty of supplying higher education in a 
borough was transferred from the borough 
councU to the county council. In pursuance 
of its duties as the authority for higher 
education in the borough, the county council 
occupied a technical school owned by the 
borough council. The school in question was 
built by the borough council when it was the 
local authority for higher education. Part of 
the cost of building the technical school was 
borne by the borough council, while the 
county council made a series of annual grants 
towards the cost. The borough council 
undertook that the school premises should 
be used exclusively for higher education. 
But since its powers in regard to higher 
education had been transferred to the county 
council, the borough council could no longer use 
the school for that purpose. Education 


PART VII. SECT. 2. 

»g. Appointment of teacher — Neces- 
sity for deed.) — A contract as a teacher 
In a continuation school must be under 
seal, being governed by Public Schools 
Act, R. S. O., 1927, b. 103 (1). — Parker 
v. Lion’s Head Public School 
Board, [1934] O. R. 14 ; ID. L. It. 
430. — CAN. 

•1. Ontario Training Schools Act , 
1931 — Meaning of ” resident .”] — The 
term “ resident " in Ontario Training 
Schools Act. 1931 (Ont.), must be con- 
strued strictly as meaning sleeping & 
eating within the municipality. — He 
RaTll935] 2D. L.R. 815.— CAN. 

PART VIII. 

105 I. Conveyance of children to 
school — Duty of school trustees — Under 
School Act. JR. 8 . &. 1920 (c. 110), 
88. 188, 207 (1).4— Ridings v. Elm- 
hurst 8obool -District No. 3665 
Board op Trusters (No. 2), (1927 ] 
3 D. L. R. 173; (19271 2 W. W. R. 
159 ; 21 S. C. R. 471,— CAN. 

am. Lease by school trustees — 
Validity .) — Niagara Public School 
Board e. Quesnston Women's 
Institute, (19261 4 T>. L. R. 13 ; 59 
O. L. R. 213.— CAN. 

PART X. 

Penalty for non-com- 

with School Ad— Whether 


ml.- 

pliance 


applicable where schoolhouse rebuilt 
on same site. 1 — Waterman -Water- 
bury Manufacturing Co., Ltd. v. 
Slavanka School District. (1928) 
4 D.L. R. 522 : [1928] 3 W.W. R. lfi: 
revsd., [1929] 2 D. L. R. 161 : 1 W. W. R. 
508 : 23 8. L. R. 838.— CAN. 

m II. Trustees of separate 

school — Originally rural school .} — A 
board of trustees of a separate school 
which originally was a rural school, but 
which, because of the incorporation of 
a town covering the territory under the 
Jurisdiction of the board became de 
facto an urban school, may pass a 
bye-law for the selection of a site for 
a school house without the consent of 
a majority of the supporters of the 
school as required in the ease of boards 
of rural schools by Separate Schools 
Act, R. 8. O., 1927, s. S3 (1 ).— Re 
Fortin & Hbarst Roman Catholic 
Separate School Trustees, [1933] 
O. R. 52 ; 1 D. L. R. 331.— CAN. 

o I. Who is " owner / 1 } — There 

oan be no “ owner " within sect. 70 (2) 
of School Act. R, S. A., 1922, until the 
land in question has been patented & 
a certificate of title issued to some one. 
The sect, was never intended to apply 
to a case where the ownership of the 
land was still in the Crown . — Re 
Dallas & Minister of Education, 
11931] 1 W. W. N. 290 ; 25 Alta. L. R. 
359.— CAN. 

o a. “ Adjoining” land— Mean- 
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ing of .) — The word “ adjoining ” as 
applied to parcels of land does not 
necessarily imply that the parcels are 
in physical contact with each other. 
Therefore under sect. 135 of Public 
Schools Act, 1930, land may be 
'* adjoining ” an existing school site 
although separated therefrom by a 
public highway. — McKenzie v. 
Mini ota Municipal School District, 
(1931) 2 W. W. R. 105 ; 2 D. L. R. 
695.— CAN. 


oiii. 


Appropriate 
assessing compensation .) — By sect. 20 
of School Sitos Act, 1928, the Official 
Arbitrator is the sole tribunal for 
fixing the prioe of school sites in a 
municipality for which an arbitrator 
has been appointed. Such act arbi- 
trator having been appointed, pro- 
ceedings before a county ct. judge were 
declared coram non judice. 6c bis award 
was set aside . — Re North York Public 
School Board & Duff, (1931J 1 
D. L. R. 198 ; 66 O. L. R. 1.— CAN. 

o tv. Deed not registered-sub- 
sequent closure of school .1 — A.-G. for 
British Columbia v. Parker, (1937] 
3 W. W. R. 705 ; 4 D. L. R. 242.— 
CAN. 

I. Power of trades*— Sale of 

site.] — Under School Act, R.8.A., 

1923, a board of trustees has power to 
purchase a new alto for a sohool Sc 
remove the sohool building to it, A. 
with the Minister’s approval, to sell 


tribunal for 






VoL XIX. — Education. Case 121a. 


Act* 1002 (o. 42), contained no provisions 
dealing with the financial adjustments which 
became necessary in consequence of the 
transfer of powers from one local authority 
to another : — Held : (1) there was nothing 
in the education Acts to prohibit the county 
council from paying, or the Gravesend council 
from receiving, an economic rent in respect of 


the occupation of the school by the county 
council for higher education ; (2) the county 
council had no interest in the premises, except 
an equitable interest, which resulted from the 
grants which it had made towards the cost of 
the premises. In assessing the rent to be paid, 
allowance must be made for that equitable 
interest. The rent payable on that basis 


the old site. — Outbid v. Coal Valley 
School District No. 1058. [1924] 1 
W. W. R. 211.— CAN. 


1 (p. 574) i. ■' Validity of bye-late 

prohibiting . } — A bye-law passed by a 
city council under Municipal Act of 
Ontario, s. 399a, prohibiting in a 
certain district the erection of build- 
ings ezoept for use as private residences, 
is enforceable in respect of a school 
erected by the trustees of a separate 
school under their statutory powers. — 
Toronto Cokpn. v. Roman Catholic 
Separate Schools Trustees, [1926] 
A. C. 81: 96 L. J. P. O. 12; 133 L. T. 
779; 41 T. L. R. 658.— CAN. 


PART XL 

sk. Powers of education authority — 
Assistance by way of loan.] — Education 
(Scotland) Act, 1918 (o. 48), s. 4 (1), 
does not empower an education 
authority to mot assistance by 
way of loan.— Banffshire County 
Council v. Scottish Education 
Dept., [1934] 8. C. 353.— SOOT. 

d 1. Submission condition 

precedent to payment by municipal 
council.] — Where a school board had 
failed to submit an estimate to the 
municipal council, as required by 
Public Schools Act, R. S. 0„ 1927, 
s. 88 (v), a motion for a mandamus to 
oompel the council to pay over to the 
school board certain sums requisitioned 
by the school board was dismissed. — 
Re Beaverton Public School Board 
of Trustees & Thorah Township, 
jl93S) 4 D. L. R. 458 ; O. R. 663.— 

g. Add citation : — 19 Alta. L. R. 623. 

g i. Annexation by urban 

municipality — Effect of.}— Windsor v. 
Turner, [1926] 2 D. L. R. 884 ; [1926] 
S. C. R. 413 ; revsg. 26 O. W. N. 221.— 
GAN. 

g II. Assessment by — Whether 

property temporarily in district liable .] — 
Re Edmonton, Dun vegan 8c British 
Columbia Ry. Co. 6c, McLbllan 
School District, lie Mankix 6c Wal- 
QRKN 8c McLELLAN SCHOOL DISTRICT, 
[1928] 2 W. W. R. 684.— CAN. 

k I. For county pupils 

attending urban collegiate institute .} — 
Re Grimsby 6c Lincoln County, 11 928] 
4D.L.R. 589 : 62 O. L. R. 470.— CAN. 


© (p. 576) i. .] — By 

sect. 9 of the award dated Sept. 3, 
1870, made In pursuance of British 
North America Act, 1867 (c. 3), s. 142, 
it was directed that all moneys received 
by the Provinoe of Ontario since June 
30, 1867, from the school lands set 
apart by Canadian statutes 6c called 
the common school fond should be 
paid to the Dominion, 6c that the 
income derived therefrom should be 
paid to the Provinces of Ontario 6c 
Quebeo in the proportions specified In 
soot. 6 of that statute* 

On Apr. 10, 189S» the three Govts, 
of the Dominion, Ontario, 6c Quebec 
entered under statutory authority 
Into an agreement of submission as to 
matters In difference In the settlement 
of accounts between them under the 
award of 1870, 6c tor the ascertainment 
6c distribution of the said school fund. 
Thereunder Quebeo claimed that 
certain moneys, which It was admitted 
had not been actually reoelved by 
Ontario, had been constructively 
reoelved, since they were deductions 
which Ontario was not authorised to 


make ezoept at her own ezpense, & 
should be the subject of distribution 
between them : — Held : the Supreme 
Ot. was right in affirming an award to 
the effect that the arbitrators had no 
Jurisdiction. Moneys actually re- 
ceived by Ontario were alone the 
subject of the submission, the terms of 
which could not be extended so as to 
force a contribution from a large 
constructive receipt. — A.-G. for 
Quebeo v. A.-G. fob Ontario, [1910] 
A. C. 627, P. a— CAN. 

p (p. 576) 1. Demand upon for 

money collected for erection of school — 
Resolution of trustees insufficient — Sub- 
sequent bye-law invalid .] — Re Sandwich 
Town School Trustees 6c Sandwich 
Town (1864), 23 U. C. R. 639.— CAN. 

p (p. 576) U. Demand upon — 

expenses of conducting high school. 
Alleged irregularity in description of 
applicants , etc.}— Re Port Rowan 
High School Trustees 8c W albino - 
ham Township Corpn. (1873), 23 O. P. 
11.— CAN. 

p (p. 576) ill. Money raised by 

tale of debentures — For erection of school 
building — Right to unexpended balance.] 
— It is the duty of a municipal council 
to pay over to a school board or boards, 
from time to time, upon request, 
moneys raised by the sale of municipal 
debentures for the ereotion of a school 
building. The unexpended balanoe of 
such moneys Is not the property of the 
municipality in Its own right, at most 
it is a trustee or custodian of the 
moneys for the boards. — Clarkson r. 
Alliston Corpn., [1928] 2 D. L. R. 
715 ; 62 O. L. R. 149.— CAN. 

p (p. 576) Iv. Agreement exempt- 

ing taxpayer from taxes — Whether 
school taxes included.] — Exp. Bathurst 
Co., [19281 4 D. L. R. 65 —CAN. 

p (p. 576) v. Appeal against 

equalised assessment — Duty of equaliser.] 
— On an appeal against the equalised 
assessments made under Public Schools 
Act, s. 133, as amended by 1928, c. 48, 
s. 13, the only question for the judge 
to decide is whether the equaliser has 
done what the statute as amended 
requires him to do, i.e. made his 
equalisation on the basis of the 
equalisation made by Manitoba Tax 
Commission. — Re Beausejour School 
District (Man.), [19281 3 W. W. R. 
310.— CAN. 

p (p. 576) vl. Correction of 

errors in school assessment.] — Sect. 70 
ot School Assessment Act, R. S. S.» 
1930, as amended, which provides for 
the making or correction, by order of 
the Minister, of the assessment or tax 
levy of any school district i* which has 
not been made in any year as provided 
by law or has been incorrectly or im- 
properly made/* is retrospective ; 
s, therefore, applies to errors made in 
years prior to that in which the 
amendment became law. — E pp School 
District v. Park Rural Municip- 
ality. [1936] 2 W. W. R. 331.— CAN. 

p (p. 576) vii. Assessment by.] — 

Sects. 9 & 10 of School Assessment 
Act, 1931, c. 33, which provide that 
the assessed values fixed pursuant to 
Alberta Municipal Assessment Com- 
mission Act. 1935, o. 63, shall in certain 
school districts be taken as the asse s sed 
values for school assessment purposes, 
have no application to districts which 
are within class (a) ot sect. 3, ije. vil- 
lage districts, or to those which are 
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within class (s) thereof, i.e. those 
districts, or to those which are within 
class (s) thereof, i.e. those districts 
which are empowered by the Minister 
to make an assessment and levy taxes 
in respect to their whole areas. Sect. 
55 of the Act authorises the Minister 
to order that any district whioh has not 
power to make an assessment Bhall have 
power to do so. If suoh an order 
Inoluded some districts whioh already 
had the power to assess & levy taxes 
under a former order of the Minister : — • 
Held : such inclusion was no doubt 
due to an excess of caution. — Atlas 
Coal Co., Ltd. & Regal Coal Co., 
Ltd. v. East Coulee Village School 
District Board of Trubteeb, [1937] 

3 W. W. It. 674.— CAN. 

•n. City board — School in adjoining 
rural section — Equalisation of assess- 
ment.] — An agreement was made in 
1917 between the trustees of a rural 
school section adjoining a city 6c the 
board of education for the city for the 
ereotion 6c maintenance by the latter 
of a school house in the rural section, 
the pupils in the rural section to have 
the right to attend the school 6c the 
higher grade schools in the oity, 6c the 
trustees of the rural section agreeing 
to pay a fixed annual sum to be raised 
by taxation : — Held : assuming the 
agreement was a valid one. School 
Law Amendment Act, 1922, s. 14, did 
not apply to the agreement, as it was 
not one for payment of any proportion 
of the cost of erecting 8c maintaining 
the school ; 6c a judgment restraining 
the city board & arbitrators appointed 
to equalise the assessment In respect 
ot the school from proceeding to do so, 
was affirmed. — York Public School 
Board v. Toronto Board of Educa- 
tion (1923), 54 O. L. R. 216.— CAN. 

•o. School board — Liability for cost of 
vocational training — Refused by school 
board — Granted by vocational board .] — 
Fredericton School Trustees v. 
Einosclear School Trustees, [1928] 

4 D. L. R. 13.— CAN. 

td. Payment to member — 

Whether breach of School Act , R. S. S„ 
1930, s. 239.1 — Deft. 6c his brother were 
two of the three members of the board 
of trustees of a school district. The 
board awarded a contract to one R. 
for repairs to the school house 8c pro- 
vided that the excavation of the base- 
ment should be done by the ratepayers 
by day labour. Some of this work 
was done by deft. 8c his brother who 
were paid for it by cheque of the board 
issued by them as chairman 8c 
secretary of the board. Pltfa. sued on 
behalf of all other ratepayers of the 
district to recover tbe amount so paid 
deft, on the ground that its payment 
was a violation of sect. 239, School 
Act, R. 8. 8., 1930, as amended by sect. 
21. o. 62, 1931, 8c also of sect. 130 of 
said Act: — Held: neither sect, could 
be relied upon in support of tbe action. 
— McNabb 6c Jarnaoin v . Findlay, 
[1932] 3W.W.R. 255.— CAN. 

«p. Joint board of grammar dr common 
school trustees — Claim against district 
municipality — Joint board illegal.] — Re 
Trenton School Trustees 6c Trenton 
Village Corpn. (1867), 26 U. C. R. 
353.— CAN. 

sq. Remittance to bank of county 

treasurer for grammar school trustees — 
Failure of bank — Liability of county 
treasurer . }— Caledonia G ramm ar A 
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would be arrived at by arbn. in the absence of 
agreement, & the arbitrator would proceed in 
the manner recognised as proper m valuing 
public buildings. — Gravesend Oorpn. v. 


Kent County Council, A.-G. v. Gravbsend 
Oobpn., [1935J 1 K. B. 330 ; 104 L. J. K. B. 
169 ; 152 L. T. 116 ; 99 J. P. 57 ; 51 T. L. R. 
109 ; 82 L. G. R. 524. 


Part XII. — Reformatory and Industrial Schools. 

See, now, Children & Young Persons Act, 1932 (c. 46), Part II., Sched. I. 


185. Add. Annotation : — Refd. L. O. 0. v. Wiltshire 
County Counoil (1927), 137 L. T. 526. 

137a. .] — A youthful offender com- 

mitted an offence while on a temporary visit 
to the place in W. where it was committed. 
Until about three weeks previously he had 
resided in L«, but at the date of the offence 
had neither home nor employment in L. to 
which he could have returned. He was 
ordered to be sent to a reformatory school, 
& his place of residence was specified to be 
L. : — Held : as there was no proof of his 
actual residence in L. at the date of the 
offence, his place of residence should have 


been specified as W., not because of his 
actual residence there, which was admittedly 
only temporary, but because the presumed 
residence in the place where the offence was 
committed provided for by the above sect, 
had not been successfully displaced. — London 
County Council t>. Wiltshibb County 
Council (1927), 137 L. T. 626 ; 91 J. P. 122 ; 
43 T. L. R. 563 ; 25 L. G. R. 384 s 28 Cox, 
C. 0. 416, D. 0. 

188. Add. Citations .-—[1924] 1 K. B. 248 ; 93 
Jm J. K. B. 65 ; 130 L. T. 414 ; 27 Cox, O. C. 

• 681. 


- — — t 

Part XIII. — Powers and Duties of Poor Law Authorities. 

See, now, Poor Law Act, 1930 (c. 17), ss. 68-58. 


Part XIV. — Universities and Public Schools. 


176. Add, Annotation : — As to (2) Refd. Short v. 
Poole Corpn. (1925), 42 T. L. R. 107. 


178. Add. Annotation Expld. Girls* Public Day 
School Trust v, Ereaut (1930), 99 L. J. K. B. 
643. 


Common School Trustees t?. Farrell 
(1868). 27 U. O. R. 821.— CAN. 

■r. Collection of school tales by de facto 
trustees — Validity. ] — School trustees are 
de facto offiocrs, although they have 
tailed to make declaration of offloe, 
if they have actually acted. Sc an 
assessment for school rates Sc execution 
by them is valid ss against the tax* 
payer. — Gunter e. Prince William 
School District No. 8 Trustees, 
[1984^3 D. L. R. 489 ; 8 M. P. R. 118. 

•t. School rates on lands of Pro- 
testant husband <t Roman Catholic wife 
— Not applicable to separate school.] 
— School rates on lands held by a 
Protestant husband Sc a Roman 
Oatholle wife jointly, are applicable to 
publio school purposes only Sc are not 
applicable as to any part to separate 
school purposes. — Holmes v. stiver, 
[1984] 4 D. L. R. 868: sub nom. Re 
Holmes Sc Stiver, [1934] O. R. 646. — 
CAN. 

sx* Assessment of corporations to 
school rates — Roman Catholic share- 
holders .] — Consideration of questions 
arising from assessment of oorpns. to 
school rates where some shareholders 
may be Roman Catholics. — Dillon v. 
Oatklli Food ‘Products, (19871 1 
D. L. R. 353 ; sub nom. Re Dillon, 
(1987] O. R. lf4.— CAN. 

sy. — Ford Motor Co. 

v. Windsor Board of Education, 
(1988] 3 D. L. R. 298 ; O. R. 301.— 
CAN. 

ss. Failure to raise ra t es — Man- 
datum J — If a county falls to perform 
its statutory duty in raising school 
rates, the proper remedy is by man- 
damus . — Port Perry Board or 


Education v. Ontario County, [1936] 
4 D L. R. 394 ; O. R. 540. — CAN. 

sd. Liability for school raise — 
Although exempt from municipal taxa- 
tion .] — The exemption, by bye-laws 
of the City of Brandon, of the property 
in question herein from “municipal 
taxation " : — Held ; not to render it 
exempt from taxation for school pur- 
poses under eeot. 240 of Publio Sohools 
Act, 1930. — Re Asses sm ent Appeal 
of L’Instttute de Notre Dame des 
Missions Sc Brandon, (1938] 2 

W. W. R. 657.— CAN. 

sf. Effect of meal of statute.] — Re 
Union stock yards of Toronto, 
Ltd., (1938] 2 D. L. R. 361.— CAN. 


b!.- 


PART XII. SECT. 1. 

j — Re R. v. St. Peters 

(1927 k 47 Can. Grim. t3as. 204 : 69 
N. a R. 198.— CAN. 

PART XIV. SECT. 1. 
st Taranaki scholarships — Meaning oj 
'* worthy .”} — The University Senate, 
In exercise of the powers conferred by 
New Zealand University Amendment 
Act, 1914. s. 18. enabling it to make 
regulations for the carrying out of the 
objects of sect 17 of that Act, which 
established Taranaki Scholarships that 
were to be awarded on the conditions 
set out therein, made a regulation 
containing the words that 4 * no scholar- 
ship shall be awarded to a candidate 
unices he obtains credit in the 
examination Sc is deemed worthy by 
the Council." PStf. Qualified for a 
scholarship within sect. 17 by obtaining 
credit in an examination, but toe 
Senate 1 refused to award him one. On 
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a claim by him for a declaration that he 
was entitled to a scholarship, the funds 
available being sufficient for the pur- 
pose, it was contended for deft, that 
the word “ worthy " in the regulation 
meant worthy nom the scholastic 
point of view : — Held : granting the 
declaration as prayed, the word 
“ worthy," if so Interpreted, would 
make the regulation invalid, as being 
inconsistent with the provisions of 
sect. 17, Sc must be construed in its 
primary sense as meaning worthy from 
the point of view of character. Sc , the 
Senate having misinterpreted its 
regulations, pltr. was entitled to the 
relief sought. — Syme v. New Zealand 
University, (1831] N. Z. L. R. 952. 

s. Injury to student — Liability of 
University .] — Powlett Sc Powlett v. 
Alberta University, [19341 2 

W. W. R. 208.— CAN. 

PART XIV. SECT. 8. SUB-SECT. 4. 

n i, .1 — When pltf. was 

appointed to a pro f esso rs hip (p 1916, 
no definite term was fixed Held: 
the ordinary rule that such a contract 
of employment could be terminated 
by reasonable notice on either side 
would apply, unless the particular 
nature of the contract or the oireum- 
stanoes.ln which it was made overrode 
the rule: Sc an appointment to a 
professorship without limitation of 
time oould not he an appointment for 
life, subject only to good behaviour It 
ability to perform fala duties, as such 
a contrast must be mutual. Sc oould 
he binding neither on the untvaxolty nor 
on the prof essor.— Craio *. University 
of Toronto (Governors) (1928k 63 
O. L. E. 812.— CAN* 
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180* Add, Annotation : — Consd. Girls’ Public Day 
• School Trust v. Ereaut (1930). 99 L. J. K, B. 
648. 

188. Add, Annotation : — Apld. Girls’ Public Day 
Sehool Trust v . Ereaut (1980), 99 L. J. K. B. 
648. 

188a. .] — The Girls’ Public Day School 

Trust was incorporated as a co., but its memo- 
randum A articles were framed with the object 
of establishing schools that would give a good 
education at the lowest possible cost. The 
Trust School was open to the general public, 
a large proportion of its pupils were scholars 
from the public elementary schools, A a 
great proportion of its governing body were 
nominated by the local education authority, 
&, further, the school was largely main- 
tained by public moneys, A in the view of the 
Board of Education the school satisfied the 
regulation which prohibited any Parlia- 
mentary grant to a school conducted for 
private profit. In accordance with the 
Board’s wishes it was provided that the co. 
should be converted into an educational 
trust at the end of a period A exceeding 
fifty years from 1905, £ that in the event 
of a winding up before the end of that period 
the surplus assets of the co. should be subject 
to an educational trust A should not be 
distributed among the shareholders ; that 


during the period above-mentioned the 
dividend paid on share capital should not 
exoeed a sum equal to 4 per cent, a year. 
The Conors, found on the facts the Trust 
School was a public school, A as such entitled 
to the benefit of the exemption from income 
tax : — Held : there was ample evidence on 
which the Conors, could find that this school 
was a public school, A the possibility of profit 
arising to an individual in the course of 
carrying on a school did not of necessity 
prevent the school having the character of a 
public school. 

The existence of a perpetual foundation is 
not by itself conclusive but only one of the 
factors to be considered. There is no 
distinction between money used for a public 
school raised by debentures at interest, & 
money raised by preference shares with 
limited interest. The judgments in Blake v. 
London Corpn ., No. 178, were not intended 
to lay down a rule that no school from the 
conduct of which any person could derive 
ecuniary benefit could in any circumstances 
e a public school. — Girls’ Public Day 
School Trust t?. Ereaut (Inspector of 
Taxes), [1981] A. O. 12 ; 99 L. J. K. B. 048 ; 
95 J. P. 8 ; 40 T. L. R. 038 ; 74 Sol. Jo. 012 ; 
sub nom , Ereaut v. Girls’ Public Day 
School Trust, Ltd., 148 L. T. 715 ; 28 
L. G. R. 003 5 15 Tax Oas. 529, H. L. 


Part XVI. — Grant of Land for Educational Purposes. 


259a. .] — By deed poll dated Deo. 30, 

1870, A enrolled in the High Ct. of Justice, 
Oh. Div., a piece of land was, by express 
reference to the power conferred by Schools 
Sites Act, 1841 (c. 88), s. 2, A to no other, 
granted to trustees for the purposes of a 
school within that Act. On Mar. 22, 1932, 
the school was closed A the land so granted 
ceased to be used for the purposes of the Act. 
In spite thereof, the trustees, in the purported 
exercise of their powers for that purpose 
under sect. 14 of the Act, proceeded to sell 
the land, A in the course of the negotiations 
for the sale objections were raised against 
their title on the ground that the land had, 
in the circumstances , reverted in pursuance 
of the proviso in sect. 2 of the Act i — Held : 
upon Mar. 22, 1932, the date when the land 
ceased to be used for the purposes of the Act, 
the grant of the land had no operation other- 
wise than by virtue of A subject to the pro- 
visions contained in sect. 2 of the Act, with the 
result that the question raised by the sum- 
mons must be answered in the affirmative 
A a declaration to that effect made accord- 
ingly. — Dennis v . Malcolm, [1934] Ch. 244 ; 
108 L. J. Oh. 140 ; 60 T. L. R. 170 ; oub nom. 
Be Chbak Common School, Dennis v. 
Malcolm, 160 L. T. 894. 


Annotation .—Apld. Re Cawston’s Conveyance, fit 
Bromley Common v. Cawston, (1039] 8 All E. R. 1. 


St. Luke. 


269b. By a conveyance dated 

Aug. 20, 1883, a piece of land was conveyed 
in fee simple in consideration of £250, the full 
value, to the vicar A churchwardens of a 
parish for the purposes of a school under the 
School Sites Act, 1841. In 1938, the school 
erected thereon ceased to be used as such, 
having become redundant by reason of the 
erection of large modern schools in the 
neighbourhood. The conveyance of . 1883 
was not enrolled • — Held : (1) the provisions 
of the School Sites Act, 1841, as to reverter 
applied to a grant by an owner in fee simple ; 

(2) it was putting too narrow a construction 
upon sect. 2 of the Act to say that it had no 
application unless the land conveyed had 
previously formed part of a large estate ; 

(3) the Public Parks, Schools, A Museums 

Act, 1871, ss. 3, 4, applied to this grant, 
as being one of a school-house for an 
elementary school, A therefore the convey- 
ance of 1883 did not require to be 
enrolled ; (4) in the result, the reverter 

under the School Sites Act, 1841, s. 2, took 
effect. 

Re Cawston ’ s Conveyance, St. Luke, 
Bromley Common (Vioar A Church- 
wardens) v, Cawston, [1939] 4 All E. R. 
140 ; sub nom. Hassard-Short v. Cawston, 
50 T. L. R. 39 ; 83 Sol. Jo. 809, C. A. 


PART XV. SECT. 8, 8UB-8ECT. 2. — A. 
land) Act, 1888 (o. 59).>— Where a 


■Phams approved by , the Education 
Department Is submitted which is 
reasonable A consistent with the Act, 
it Is not the function of the ct. to 


remodel or alter It.—fte Campbell 
Endowment Trust, Argyll Edu- 
cation Authority o. Campbeltown 
Corpn., U938] 8. C. 171.— 80OT. 
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Part XVII. — Schoolmasters and Teachers 


268a. .] — Wrongful expulsion of a pupil 

from a school does not of itself, without more, 
constitute an actionable tort. — H unt v. 
Damon (1930), 46 T. L. R. 679. 

271. Add. Annotation : — As to (2) Oonsd. Ryan v. 
Fildes, [1038] 3 All E. R. 617. 

278. Add. Annotations : — Consd. R. v. Newport 
(Salop) Justices, Ex p. Wright, [1929] 2 
K. B. 416 ; Ryan v . Fildes, [1938] 3 AU E. R. 
617. 

276. Add. Annotation : — Apld. R. v. Newport 
(Salop) Justices, Ex p. Wright (1929), 98 
Xi. J. K. B. 666. 

275a. .] — At a school for boys there was 

a rule prohibiting smoking by pupils during 
the school term, whether on the school 
precincts or in public. During the term 
a pupil rather less than sixteen years old, 
after having left the school for the day & 
returned home, smoked a cigarette in the 
pubUc street, & next day the schoolmaster 
administered to him five strokes of the cane 
as' a punishment for breach of the rule. On 


the hearing of an information against the 
schoolmaster for an aUeged assault on the 
boy the justices found that the rule in question 
was reasonable, that the father of the boy 
by sending him to the school authorised the 
schoolmaster to administer reasonable punish- 
ment to the boy for breach of a school rule, 
& that the punishment administered was 
reasonable ; & they dismissed the informa- 
tion. An order nisi having been obtained 
calling upon the justices to show cause why 
they should not state a case on a question 
of law ; — Held : the decision of the justices 
was right, that no question of law arose on 
which thev could state a case, & that the order 
nisi should be discharged. — R. v. Newport 
(Salop) Justices, Ex p. Wright, [1929] 2 
K. B. 416 ; 98 L. J. K. B. 565 ; 141 L. T. 
563 ; 93 J. P. 179 ; 45 T. L. R. 477 ; 73 
Sol. Jo. 384 5 27 L. G. R. 618 ; 28 Oox, C. C. 

• 668, D. O. 

277a. Excessive punishment — Liability of 

managers.] — Ryan v. Fildes, No. 49a, 
ante. 


PART XVII. SECT. 4. SUB-SECT. 1. 

■t. Duty of teacher to obey order of 
school board to suspend pupil.] — If a 
teacher knows of no reason why a 
pupil be (suspended or expelled & has 
received no oomplalnt against the 
pupil, he is justified in refusing to obey 
an ordbr of tbe school board to suspend 
suoh pupil. — Leclero v. Perigord 
School District No. 850, Board of 
Trustees, [10251 3 D. L. R. 578 ; 
[1025] 2 W. W. R. 812 ; 19 Bask. L. R. 
435.— CAN. 

sv. Duty of master — Pupil guilty of 
** wilful opposition to authority ."}; — A 
pupil who remains away from school 
because he finds certain school work 
uninteresting, or because he does not 
like the teacher’s manner of teaching. 
Is guilty of " wilful opposition to 
authority ** within School Aot, R. S. A., 
1022 <o. 51), s. 202, Sc It is not only the 
teacher's light, but his duty, to bus* 
pend him. — Finlayson v. Powell, 
Tucker v. Powell. [19261 3 D. L. R. 
333 ; [1926] 1 W. W. R. 939 ; 22 Alta. 
Li. R. 171.— CAN. 

PART XVII. SECT. 4, SUB-SECT. 2. 

1 1 . .] — a teacher has a right to 

use reasonable foroe to enforce dis- 
cipline. — R. v. Oorkum, [1937] 1 
D. L. R. 79 ; 67 Can. 0. 0. 114.— CAN. 

sw. General rule.] — Where a child ie 
sent by its parent or guardian to a 
school, they must be held to have 

8 1ven an implied consent to the in- 
lotion of suoh reasonable punishment 
as may be necessary for the purpose of 
school discipline, Sc the purpose with 
which the parental authority Is dele- 
gated to the schoolmaster must to 
some extent include authority over the 
child when it is outside the school 
walls ; but whed the school is closed 
for any length of time for a period of 
regular holidays, the child then returns 
to the oharge of Its parent or guardian 
8c the authority of the schoolmaster 
ceases. — R. v. Maung Ba Thaung 
( 1925), I. L. R. 3 Ran. 659.— IND. 

1 1. Moderate db reasonable .] — 

A sohoolteaoher has the right to lnfliot 
corporal punishment on a pupil for 
violating the rules of the school, pro- 
vided the punishment Is not excessive, 
the instrument with which It Is inflicted 
Is a proper one for the purpose Sc there 
is no m&lioe or ill will on the part of the 


teacher. — R. v. Metcalfe (Sask.), 
U927J 3W.W.H 194.— CAN. 

PART XVII. SECT. 5. 

q i. Night school teacher — 

Liability of school board.] — A night 
school teacher may recover on his con- 
tract with a school board, although 
It is not in the prescribed form or 
In writing. — Leclero v. Perigord 
School District No. 850, Board of 
Trustees, [1925] 3 D. L. R. 578 ; 
[19251 2 W. W. R. 312 ; 19 Sask. L. R. 
485.— CAN. 

q if. Compulation of teaching 

period — Teacher presented from teach- 
ing.] — Where a school board wrong- 
fully prevents a teacher from teaching, 
the time during which be is thereby 
unable to teach will be counted in his 
favour in determining whether he has 
been teaching continuously for the four 
months or more required to entitle 
him to the benefits of School Act, 
R. S. S.. 1920 (c. 110), s. 195 (1). 
Holidays under sect. 177 of the Aot 
should not he oo unled as actual 
teaching days under sect. 195 (1). — 
Leclero v. Perigord School Dis- 
trict No. 850, Board of Trustees, 
[1925] 3 D. L. R. 578 : [1925] 2W. W. 
R. 312 ; 19 Sask. L. B. 435.— CAN. 

q lit. School arbitrarily 

dosed.] — Where a school is closed 
arbitrarily by a school board. Sc a 
teacher, who is ready, willing & able 
to teach. Is thereby prevented from 
teaching for the full two hundred & 
ten days on which, under School Act, 
R. S. A.. 1922 (o. 51), a. 199 (1). bis 
salary is based, be is entitled in a olaim 
for salary to have the days during 
which the school was so dosed credited 
to him as '* aotual teaching days.” — 
Stephens v. Gem Consolidated 
School District, No. 60. Trustees, 
[19251 1 W. W. R. 745.— CAN. 

q iv. Whether teacher 

entitled to full year's salary.] — School 
Act, R. S. A. 1922, o. 51, does not 
guarantee to a teach er a full year's 
salary in any event ; bnt bearing In 
mind the whole scheme of the Aot, Sc 
more particularly the plan adopted for 
the calculation of salary, tbe statutory 
obligation of the school board to pro- 
vide teaching during every day which 
Is not excepted. Sc the basis of a yearly 
period of hiring, there la a legal obllga- 
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tlon upon the board to plaoe at the 
disposal of the teacher every available 
teaching day without deduction, exoept 
as provided by statute Sc tbe contract. 
Sc the teacher is entitled to be paid for 
every available teaching day so long 
as there was no default on his part. — 
Peterson v. Youngstown School 
District Trustees, [19281 1 D. L. R. 
344 ; [1928] 1. W. W. R. 128.— CAN. 

q v. Scale — Head teacher in 

secondary school.] — As regards head 
teachers of secondary schools, the 
Craik scale Is prescribed until a defined 
Sc fixed soale of salaries is introduced. 
— Swart v. Perthshire Education 
Authority, [1927] S. C. (H. L.) 22.— 
SCOT. 

q vl. School Ordinance. 8, 155.) — 

Porter v. Fleming School District 
(1906), 8 W. L. R. 186 : 6 Terr. L. R. 
348.— CAN. 

qvli. Receipt for “ final payment" 

— Effect of.] — A receipt given by a 
school teacher to a school district for 
a payment of salary, which was- ex- 

S ressed to be the “ final payment ” for 
tie term then ending, held not to be 
an answer to the teacher's claim for 
the amount, remaining due under her 
contract with the district, the document 
not being a release Sc there being 
nothing in the evidence to indicate 
that the payment was expressly 
accepted In satisfaction of the whole 
amount or that any new agreement 
was entered into at the time. — 
Somers v. Liberty School District, 
[19281 2 D. L. R. 334; [1928] 1 

W. W. R. 884.— CAN. 

q vili. School burned dewn .) — 

Under a written contract for one year 
from July 2 between pltf. & deft, school 
board pltf. taught school until Dee. 15, 
when owing to the burning down of the 
school building she was prevented 
from teaching longer. The contract 
>ltf/s sal 


provided that pit 


i salary was not to 


be paid for any days that the school 
should bo dosed for building purposes. 
Pltf. wrote deft, that she was ready 
to teach, but would be willing to take 
leave of absence without pay during 
Jan. Sc Feb. No specific reply was 
made to this offer Sc no attempt was 
made until June to canod her oontract 
although she was notified (apparently 
without authority) by deft.*s secretary 
that she oould look for another sohool 




VoL XIX — Education* Cases 885— 302a. 


285. Add. Annotation: — As to ( 1) Held. Maloney 
v. St, Helens Industrial Co-operative Society. 
Ltd., [1033] 1 K. B. 293. 

288a. Right to withhold •• carry-over 

Unsatisfactory service.] — Pltf. was appointed 
head teacher of a non-pro vided school in 
1904, & in 1921 the Burnham Report was 
adopted by the local education authority. 
The effect of the adoption of the report was 
that pltf. became entitled to an increase of 
salary, & it was agreed that the payment of 
the “ carry-over,* * i.e. the difference between 
the salary which pltf. would have received 
at the date of the adoption of the report by 
the local education authority, if throughout 
pltf.’s service the Burnham scale had been in 
operation, & the salary which at that date 
pltf. was in fact receiving, should be spread 
over three years. The education committee 
refused to pay the instalment for the year 
ending Mar. 31, 1924, on the ground that in 
1923 pltf.’s service had been unsatisfactory : 
— Held: the local education authority had 
no power, under the terms of the report, 
to withhold from a teacher any part of the 
“ carry-over ** by reason of unsatisfactory 
service after the date of the adoption of the 
report. — Witts v. Mackay (1927 ), 43 T. L. R. 
535 : 71 Sol. Jo. 606. D. C. 

290. Add, Annotation: — As to (2) Refd. Short 
v, Poole Corpn. (1925), 42 T. L. R. 107. 


Sect. 6. — PENSION SCHEMES. 

(Vol. XIX., p. 002.) 

See, now. Teachers (Superannuation) Act, 
1925 (c. 59). 

293a. Death gratuity granted to legal personal re- 
presentative of deceased teacher — Devolution 
on death of grantee.] — A death gratuity 
granted by the Board of Education under 
the power conferred by School Teachers 
Superannuation Act, 1918 (c. 55), s. 3, to 
the legal personal representative of a deceased 
teacher, who died intestate & insolvent, 
leaving a widow & an infant daughter, will 


be treated as forming part of the estate of 
the intestate, & be primarily applicable in 
payment of the intestate's debts, 8s. ought 
not to be held upon trust for his next of kin. — 
Re Hawkins, Hawkins v. Dew & Sons, 
[19201 Ch. 428 ; 95 L. J. Ch. 402 ; 135 L. T. 
89 ; 42 T. L. R. 280. 

293b. Liability to estate duty.] — The death 

gratuity which under Teachers (Superannua- 
tion) Act, 1925 (c. 59), s. 5, is payable to the 
legal personal representatives of a teacher 
in the circumstances there specified is 
property passing on the death of the teacher 
within Finance Act, 1894 (c. 30), & is there- 
fore aggregable with the remainder of the 
teacher’s estate & chargeable with estate 
duty. — A.-G. v. Quixley (1929), 98 L. J; 
K. B. 062 ; 141 L. T. 288 ; 93 J. P. 227 . 
45 T. L. R. 455 ; 27 L. G. R. 093, C. A. 

Annotation: — Reid. A.-Q. v. Dickinson Baron, [19371 3 
All E. R. 485. 

297. Add, Annotations: — As to (1) Refd. Short v, 
Poole Oorpn. (1925), 42 T. L. R. 107 ; Fennell 
v. East Ham Oorpn., [1920] Ch. 641. 

299. Add, Citations 131 L. T. 55 ; 08 Sol. Jo. 
403 ; 22 L. G. R. 138. 

Add. Annotations: — As to (2) Refd. Short v. 
Poole Corpn. (1925), 42 T. L. R. 107 ; Fennell 
v. East Ham Corpn., [1926] Ch. 641. 

302. Add. Annotation : — As to (4) Consd. Short v. 
Poole Oorpn., [1920] Ch. 06. 

302a. Bong fide exercise of discretion.] 

—A local education authority has power to 
dismiss a married woman teacher in a public 
elementary school on the ground that, in the 
bond fide exercise of their discretion, they 
have come to the conclusion that it is im- 
possible for her to look after her domestic 
concerns & effectively & satisfactorily to act 
as a teacher at the same time. — Short v. 
Poole Corpn., T1926] Ch. 60; 95 L. J. Ch. 
110; 134 L. T. 110; 90 J. P. 25; 42 T. L. R. 
107 ; 70 Sol. Jo. 245 ; 24 L. G. R. 14, C. A. 

Annotations : — Apld. Fennell v. East Ham County Borough 
Corpn. (1925), 89 J. P. Jo. 721. Oomd. Richardson v. 
Abertillery U. D. C., Thomas v. Same (1928). 138 L. T. 
088. Reid. Brown c. Dagenham U. D. C., [1929] 1 
K. B. 737 : Leeds Corpn. v. Jcnkinson, [1935] 1 K. B. 168. 


if she would. The new school building 
was not built until the end of the term 
of the oontraot Sc the school was not 
further operated before then, although 
apparently, there were buildings which 
might have been made available 
temporarily for school purposes. Pltf., 
who had been paid in full up to the 
time of the fire but no more, sued for 
her salary for the remainder of the 
oontraot, less her salary for the months 
of Jan. Sc Feb. : — Held : pltf. was 
entitled to recover. — Rowbottom r. 
Bbllis School District Trustees, 
[1934] 8 W. W. R. 108 ; 3 D. L. R. 
43.— CAN. 

q lx. School Act , 1937, s. 6— 

Whether retrospective .] — The amend- 
ment to Sohool Act, enacted by 1937, 
c. 53, which was assented to three days 
before the argument of the appeal, is 
retrospective. — Hilkkwioh v. Lani- 
woi School District, [1937] 2 

W. W. R. 386.— CAN. 

sx. Decrease of salary — Revision oj 
scale— From %ohat date operative .] — A 
revised scheme does not beoome opera- 
tive until it has reoeived the Education 
Department’s approval. The Depart- 
ment has no power to sanction a 
revised scheme retrospectively so as to 
affect a teacher's contractual right 
to his salary. — Ooull v. Fife Educa- 


tion Authority, [1925] S. O. 240. — 
SOOT. 

sd. Invalidity of resolution authorising 
payment.) — Held : since the meeting at 
which the resolution to engage the 
teacher was passed Sc that at which 
authority was given for the signing of 
the contract with her could not be said 
to have been regular or special meetings 
under the terms of Sohool Act, R. S. S., 
1930, s. 109, the resolutions passed 
at those meetings Sc the oontraot 
executed with the teacher were invalid, 
Sc no action could be founded upon 
contract; Sc, therefore, her employ- 
ment commenced on the day on whloh 
she actually began her work 8c pltfs. 
were entitled to recover the amount 
paid her for the fifteen days during 
which she was ilL — E vans Sc Baird 
v. O'Connor 4c Thrakkb, [1934] 2 
W. W. R. 452.— CAN. 

290 I. Differentiation of salaries — 
Graduate <£ non-graduate teachers — 
Effect of admitting non-graduate to 
graduate seals.}— The admission of a 
non-graduate master to the graduate 
scale of salary does not preclude an 
education authority from treating him 
as a non-graduate teacher on a revision 
of the scales of salaries. — C oull e. Ftp* 
Education Authority, [1925] S. C. 

47 


240. — SOOT. 

PART XVII. SECT. 6. 
sa. Right of members of teaching staff 
of Education Department of Western 
A ustralia to superannuation allowance s. ] 
— Members of the teaching staff of the 
Education Department of Western 
Australia, qualified under Superannua- 
tion Act, 1871 (W. A.), to receive 
superannuation allowances are not 
deprived of the privilege by sect. 83 
of Public Services Act. 1904 (W. A.). 
Under sects. 1, 12 of the Act of 1871, 
however, the privilege is dependent 


upon the discretion & bounty of the 
Crown, exercised by the governor In 
executive eounoll, Sc that is still so 
notwithstanding the provisions of 
Public Service Act, 1904 (W. A.). Sc 
Public Service Appeal Board Act. 
1920 (W. A.), when the Appeal 
Board reports to the governor on any 
snob point as is specified in sect. 6 (4) 
of 1990 Act, os to qualification of 
length of service, the decision so 
reported is binding upon the Crown 
under sect. 10, but there are no words 
in the Act which take away the 
discretion of the Crown under the Act 
of 1871 to grant or withhold the privt- 
toe.— Walsh *. R.. [1JW1 A. C. 337 ; 
M L J, P. C. 50 ; 136 L. T. 641.— 
AUS. 
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not obtained, the ct. having previously made — Be Godmanchhster Free G ramm a r 

orders for the management of the school School (1850), 17 L. T. O. 8.30; 15 Jur. 

under Charities Procedure Act, 1812 (c. 101). 833. 


PART XVIII. 

n I. .1 — Where the 

secretary of a school board, acting 
under its instructions, notifies in 
writing each of two or more appots. for 
a teacher’s position that her applica- 
tion has been aooepted. but the board 
enters into the formal oontract pre- 
scribed by statute with only one of 
them ft notifies the others that their 
■ervioes will not be required, each of 
the latter has a right of action against 
the board as a corpn. for damages, but 


not against the members thereof in- 
dividually or against the secretary. — 
Morrison v. Cassell Hill School 
District Trustees, [1925] ] W. W. R. 
526. — CAN. 

n il. Signature of oounty 

miperintendeni — Whether party to the 
contract ,] — A county superintendent 
of common schools, signing together 
with trustees, a oontract with a teacher, 
will be considered to have signed the 
same only as approving of the appoint- 
ment, ft in pursuance of the direction 


of the statute, & not as a party con- 
tracting with the teacher.— C ampbell 
v. Elliott, Black. Moore ft South- 
wick (1847), 8 U. C. R. 241.— CAN. 


•k. Under Schools Act, 1922 (c. 5) 
(N. B ,).] — Kelly v. Grimmer S. D. 25 
(N.B.), [19271 BD.L.R. 704.— CAN. 


tf. Conviction for turing wor 
to impair discipline — Form 
vicHon .) — R. e. Thorne, 
D. L. R. 687 ; 45 Can. Crlm. 
68 N. S. R. 449.— CAN. 


cU tendino 
of eon- 
(1926) 2 
Cm 860 : 
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Voi. IX. Cans at— Uta. 


ELECTIONS. 

II. — Male Franchise. 


Part 

Sect. 1 . — PARLIAMENTARY 

(Vol. XX., p. 8). 

See, now, Representation of the People 
(Equal Franchise) Act, 1928 (c. 12), s. 1. 

24. Add . Annotation : — Retd. Edwards v. A.-G. 
for Canada (1929), 46 T. L. R. 4. 


Sub-sect. 2. — Residence Qualification 
(Vol. XX., p. 11). 

See , now. Representation of the People 
(Equal Franchise) Act, 1928 (c. 12), s. 1. 


Sub-sect. 8 . — Business Premises Qualifica- 
tion 

(Vol. XX., p. 16). 

See, now. Representation of the People 
(Equal Franchise) Act, 1928 (c. 12), s. 1. 

92. Add. Citation :—13 L. T. 762. 

96a. Exclusive occupation of room by director 

— At yearly rent.] — By an agreement in 
writing a limited co. gave one of its directors 
the exclusive possession of a room in its 
premises at a yearly rent of £20 . The director 
occupied the room solely for the purpose of 
carrying out his duties as director : — Held : 

(1) the room constituted “ premises ” within 
Representation of the People (Equal 
Franchise) Act, 1928 (c. 12), s. 1 (3) ; 

(2) it was occupied by the director for the 


purpose of his business within the meaning 
of the same subsection, & he thereby had 
the requisite business premises qualification 
within Representation of the People (Equal 
Franchise) Act, 1928 (c. 12), s. 1 (1) (2), 
which entitled him to be on the register 
of voters. — Frost v. Caslon, Frost v. 
Wilkins, [1929] 2 K. B. 138 ; 98 L. J. K. B. 
523 ; 141 L. T. 281 ; 45 T. L. R. 417 ; 93 
J. P. 192 ; 73 Sol. Jo. 333 ; 27 L. G. R. 480, 
C. A. 

Annotation: — Generally Reid. Union Gold Storage Oo. v. 

Adamson (1931). 16 Tax Oas. 293. 


Sub-sect. 4. — University Qualification 
(Vol. XX., p. 18). 

See, now, Representation of the People 
(Equal Franchise) Act, 1928 (c. 12), s. 1. 


Sect. 2. — LOCAL GOVERNMENT FRANCHISE 

(Vol. XX., p. 18). 

See , now. Representation of the People 
(Equal Franchise) Act, 1928 (c. 12), s. 2. 

123a. .] — Applt., an assistant to a 

wine merchant at weekly wages, resided on 
his employer’s premises, occupying a room 
at a rent of 6«. a week, & having the sole use 
of it for the qualifying period : — Held : he 
was duly qualified as a lodger voter. — 
Bennett v. Evans (1892), 68 L. T. 765 ; 9 
T. L. R. 57. 


PART I. 

a I. Voters in township added to 

city.) — R. v. Wilson (1888). 12 P. R. 
646. — CAN. 

a ii. Persona omitted from 

verified copy of collector^ rod — Persons 
omitted from collector's roll] — R. 9. 
Stephenson (1851), 1 G. L. Oh. 270. — 
CAN. 


PART IL SECT. 1, SUB-SECT. 2.— 
A. (d) 11. 

84 v. .] — A person, who 

resided ordinarily in Glasgow Sc was 
on the electoral roll there, was tenant 
at a rent of £4 per annum of a plot of 
ground in the County of Stirling, on 
whioh he had erected a wooden hut 
which he need as a summer residence. 
To qualify for the electoral franchise 
It was necessary for him, under the 
Representation of the People Acts, to 
have " resided ** in the hut for three 
months prior to Sc Including June 15, 
1935. In 1935 he bad occupied the hut 
from Friday night to Monday morning 
every week-end in April, May Sc June. 
It also appeared that he had oooupied it 
for the whole months of July Sc 
August, Sc for week-ends In September : 
— add : his use of the hut during the 
qualifying period was merely incidental 
to hie residence In Glasgow, Sc did not 
satisfy the statutory residential re- 
quirements for franchise purposes. — 
Ferris v. Wallis, £1936] S. C. 661. — 
SOOT. 

PART IL SECT. 1, SUB-SECT. 1.- 
B. (n). 

of corporation — No 


office maintained — Not permanently em- 
ployed — Whether 44 chief resident 
officer ”}— A local agent for a oorpn. 
In a town where it does not maintain 
an offloe of its own & who is not 
permanently employed thereby or 
m receipt of a salary therefrom Is not 
a 44 chief resident offloer ** of the oorpn. 
who under Town Act, 1927 (Saak.), 
o. 24, b. 284, is entitled to vote on its 
behalf where a vote is taken on a bye- 
law. — R. e. Holz, [1928J 3 W. W. R. 
80 ; 50 Can. Grim. Cue. 298. — CAN. 


PART II. SECT. 2, SUB-SECT. 2. — A. 

•y. No right to vote— Municipal 
District Act . 1926.1— Under Municipal 
District Act, 1926 (o. 41), neither 
tenants nor their wives are eligible as 
voters at an election for councillors ; 
except in the ease where a tenant votes 
for a non-resident landlord as provided 
by sect. 195 (3). A tenant Is not a 
“ purchaser ” within the meaning of 
said Act. — R. v. Gawthornb, [19301 
3W.W.R. 273 ; [1931) 1 D. L. R. 317 : 
25 Alta. L. R. 19: affg., [1930J 1 
W. W. R. 991; 4 D. L. R. 154.— CAN. 

_ — Village Act, 1927.1— (1) 

Under Village Act, 1027 (o. 54), tenants 
as such are not qualified to vote at an 
election of councillors held prior to the 
completion of the first voters* list. At 
■uoh an election wd*— a voter votes 
for the number of candidates to be 
elected his ballot should not be counted. 

(2) The words 44 liable to a business 
tax therein ” in sect. 171 of said Aot 
4 subject to be assessed ** or 


44 assessable ” for the business tax 
within the municipal district, provided 
they are persons so assessed or assess- 
able with respect to a business carried 
on in that part of the district which is 
within the area of the village. — R. v. 
Fowler, [19301 3 W. wTR. 327.— 
CAN. 


PART II. SECT. 2, SUB-SECT. 2.— B. 

•b. Ownership — Proof of — Registra- 
tion .1 — In order to qualify as a voter 
at municipal elections under Municipal 
Elections Act, s. 6, as enaoted by 
Municipal Elections Act Amendment 
Act, 1002, s. 2, with respect to real 
estate, it Is necessary that appct. 
should be the registered owner of such 
real estate under Land Registry Act, 
1006, o. 23, s. 74. — Re Kaslo Muni- 
cipal Voters* List (1907), 12 B. O. R. 
362.— CAN. 

so. Of corporation as trustee .J— 

Semble : a oorpn. aoting as a trustee, 
exor. or administrator of an estate 
has not the right under Town Aot, 
1927 (Sask.), o. 24, to have its name 

S laoed on the voters* list with respect 
j the property of an estate which it 
represents.— R. v. Holz, [19281 3 
W, W. R. 80 ; 50 Can. Crlm. Cas. 
298.— CAN. 

PART II. SECT. 2, SUB-SECT. 8.— B. 

sd. Oaoler — Living in county gaol 
rent free— Not a householder 4 
14 <* 15 Viet . c. 109, Sehed. A., No. 12.] 
— Re Obabumm v. Lewis Sc McMahon 
(1851), 2 a L. Cfo. 171.— CAN. 


J.8. 
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Part III. — Female Franchise. 

See, now , Representation of the People (Equal Franchise) Act, 1928 (c. 12). 


Part IV. — Naval or Military Voters. 

See, now, Representation of the People (Equal Franchise) Act, 1928 (c. 12), s. 2. 


Part V. — Registration. 


146a. Sufficiency of — Christian name In full 

not necessary.] — R. v. Hartlepool Corpn. 
(1851), 2L.M. & P. 066 ; 21 L. J. Q. B. 71 ; 
15 J. P. 885 ; 15 Jur. 1158 ; sub nom. R. 
v. Hartlepool Corpn., Ex p. Dobing, 18 
L. T. O. S. 111. 


Annotations: — Apld. R. v. Avery (1852). 18 Q. B. 576. 
Retd. R.'v. Bradley (1861). 30 L. J. Q. B. 180; R. v. 
Plenty (1860), 38 L. J. Q. B. 205. 

246. Add. Annotation : — Refd. Stepney Borough 
* Council v. Walker (John) & Sons, Ltd., [1934] 
A. C. 365. 


268a. Who may appeal — Claimant for vote.] — An 

appeal to the county ct. jhl ge under Repre- 
sentation of the People Act, 1918 (c. 04), 
s. 14, was brought by an election agent in 


his own name instead of in the name of the 
claimant, & the agent was cited throughout 
the proceedings as the applt. : — Held : the 
county ct. judge had no jurisdiction to dea 
with the matter & an order made by hur 
thereon must be set aside. — Hampshire 
Parliamentary County Registration Of- 
ficer v. Ainslie (1933), 148 L. T. 496 • 
97 J. P. 121 ; 49 T. L. R. 233 ; 31 L. G. R. 
105, C. A. 

268b. Order for alteration of register — Whether 
necessary.] — No order for altering the register, 
pursuant to the decision of the ct. need be 
drawn up. — Whitmore v. Bedford (1843) 
5 Man. & G. 9 ; 134 E. R. 460. 


Part VI. — Parliamentary Election 


306a. .] — (1) The words “ conduct & man- 

agement of the election ” contemplate an 
election which is reasonably imminent, but 
many circumstances may be included in the 
“ commencement of the election,” e.g. a 
vote adverse to the ministry. The uncer- 
tainty of the date does not affect this point. 

(2) In order to invalidate an election 
because an agent has performed duties 
additional to those for which he was expressly 
engaged, it would be necessary, at least, 
that we should have a case very clearly 
proved ... so far as I can see, there is 
no restriction on the right of a paid agent or 
officer to render services to the candidate 


such as he may think fitting, except that he 
cannot be employed in the payment o 
election expenses unless he is the sub-agent 
(Lord M ‘Daren). — Elgin & Nairn Case 
(1895), 5 O’M. & H. 1. 

329a. Candidate’s wife.] — A candidate's wife 

if she interfere in the election, is ipso facto hit 
agent. — Hastings Case (1809), Leigh & 
Le Marchant, 4th ed., 1885, p. 81. 

329b. Extent of duties.] — Elgin & Nairn 

Case, No. 306a, ante. 

361a. Act Involving persuasion of voters.] — The 
expression “ to get votes ” must be taker 
with some limitation, because in one sense 


PART V. SECT. 1, SUB-SECT. 3.— 
A. (a). 

if. No claim after final revision .] — A 
voter whose name Is not registered after 
final revision of the lists has no redress. 
— Ferguson t>. MacDonald, [1936] 3 
D. L. R. 580 ; 11 M. P. R. 49.— CAN. 

PART V. SECT. 8, SUB-SECT. 5. 

240 vii. For “ 1 D. L. R. 84 M read 
" 1 D. L. Ro 265,** A for " 22 Man. 
L. R. 597 ** read “ 22 Man. L. R. 16.** 

249 sill. .] — Marion v. 

Herbert, [1937] 2 W. W. R. 507 ; 3 
D. L. R. 585 ; 45 Man. L. R. 300.— 
CAN. 

f i. Non-compliance with statu- 

tory qualifications — Election Laws 
Amendment Act , 1920, s. 6 (1), (2).}— 
Votes oast by persons whose names 
were on tbe lists, but who bad not been 
residents of the eleotoral district for 
three months next preceding the day 
of polling : — Held : illegal. — M erger 


t>. Homuth (1924), 55 O. L. R. 245. — 
CAN. 

f II. Register wrongfully prepared 

— Right of court to investigate, j— There 
is in every ot. having jurisdiction in 
such matters an inherent power to hold 
a scrutiny for the purpose of investi- 
gating the legality of the votes oast at 
an election. 

On a motion under Controverted 
Municipal Elections Act, R. S. S. 1920, 
o. 91, s. 19, to set aside an election, 
the ct. Is not limited to ascertaining 
whether any violation of the Act has 
taken place in the actual conduct of an 
election, A, therefore, if there has been 
an extraneous illegality which 1 b 
shown to have a direct bearing on tbe 
result of the election, that i a a fit subject 
for inquiry. The pro visions of Village 
Act, R. 8. S. 1920, o. 88, do not prevent 
such an inquiry being made. — R. v. 
Johan8IOR,_J1928J 2 D. L. R. 913; 
1928] 2W.W.H 315.— CAN. 

sf. Only token so declared by statute .) — 

2 


A voters’ list is final A conclusive on], 
if made so by statute either express! 
or by implication. — R. v. Johanbick 
[1928] 2 D. L. R. 913 ; [1928] 

W. W. R. 315.— CAN. 


PART VI. SECT. 5. 

823 I. Who is a candidate .} — Wher 
pltf. was selected as a candidate, 
statements were published conoeraln 
him, A a writ In an action for libel wa 
issued before the issue of the writ to 
the election, but after the vac&nc 
had occurred : — Held : pltf. was 
candidate for a Parliamentary oon 
stituency when the libel was publisher 
—Cullen v. Stanley, [1926] I. R 
78. — IR. 


tg. Deposit payable — Return of— 
Successful candidate entitled to retur 
notwithstanding refusal to take pr 
scribed oath .] — O’Donoghu* v. Ret 
uond Roche (1), [1927] I. R. 152.- 
IR 
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all work whatsoever which is done for a 
candidate at an election is done to get votes, 

6 I think in this connection the words mean 
something in the nature of canvassing, 
soliciting & persuading individual voters, 
though, of course, not necessarily one by one 
separately, to vote for a candidate (Tal- 
bot, J.). — Plymouth Election Case (1929), 

7 O’M. & H. 101. 

390. Add. Annotation : — As to (3) Consd. Plymouth 
Borough Case (1929), 7 O’M. & H. 101. 

890a. .] — North Norfolk Case, No. 026a, 

post. 

442a. .] — There is, first of all, the 

strictest of all principles, that which is 
applicable to a criminal charge, & there a 
man is responsible for nothing at all except 
his own individual guilt. There is then the 
principle that is applicable to actions of a 
civil kind raised against a party on the 
ground of a wrong done, & in which it is 
proved that the wrong was done by the 
defender’s agent — i.e. t a person employed 
by the defender while he was doing the thing 
which he was employed to do ; but then 
there comes in the principle that he was 
employed to do the particular work, & that 
he was not employed to do the wrong. Then 
there is the third class of cases, with which 
we are at present engaged, where in these 
election petitions, it being proved that a 
candidate is having his election carried on by 
a committee or by certain canvassers, those 
canvassers do something which, if the candi- 
date is responsible for it, will invalidate the 
election ; & it is held that he is responsible 
for it in the sense of making the validity of 
the election depend on it (Lord Barcaple). — 
Greenock Case (1809), 1 O’M. & H. 247. 

478a. .] — North Norfolk Case, No. 

020a, post. 

482a. .] — (1) If it could be proved that 

those things [intimidation & violence] had 
been in any way done or sanctioned by the 
sitting member or his election agent, we 
should have had no difficulty whatever in 
declaring the election void (Field, J.). 

(2) We do not feel justified in unseating 
reap. ; we think there was such a reasonable 
case for inquiry that we do not think resp. 
ought to have his costs in reference to that 
matter (Field, J.). — Thornbury Case (1880), 
4 O’M. & H. 05 ; on appeal , 10 Q. B. D. 739. 


595a. Gift on one occasion.] — Shortly before the 
election a sovereign was given by the resp. 
to a clergyman to be passed on to a dis- 
tressed voter : — Held : the gift under such 
circumstances was a matter of degree ; if it 
were a habit on the part of a candidate. to 
make gifts of a like kind, e.g. upon the event 
of a birth or death in the family of a voter, it 
would be hard to come to any other con- 
clusion than that it was done for the purpose 
of obtaining votes, but it is a different 
question where the gift is single & isolated. — 
Windsor Case (1809), 1 O’M. & H. 1 ; 19 
L. T. 013. 

624a. .] — Plymouth Election Case 

(1929), 7 O’M. & H. 101. 

626a. Meaning of “corruptly/'] — (1) “ Cor- 
ruptly ”... means, with the object & 
intention of doing that thing which the 
statute intended to forbid (Blackburn, J.). 

(2) The agency at the election which was 
solely from the canvassing before the election 
expires with the election (Blackburn, J.). 

(3) When a man . . . says “ I will look 
after a particular set of voters, my own 
tenants,” & he does, in fact, canvass them 
& nobody else does, I think he is an agent 
for the purposo of canvassing his tenants 
(Blackburn, J.). — North Norfolk Case 
(1809), 1 O’M. & H. 230. 

626b. Benefit of corrupt agreement adopted by 
new candidate.] — Where a corrupt agreement 
to return A. is alleged, but in the event B. 
becomes a candidate in the place of A., 
evidence of such agreement can be given 
before the candidature of B. commenced. — 
Dover Case (1800), Wolf. & B. 121. 

697. Add. Annotation : — Refd. Plymouth Election 
Case (1929), 7 O’M. & H. 101. 

771a. Impersonation procured by agent — Voter 

Innocent.] — Agents may be guilty of aiding 
& abetting personation by corruptly inducing 
a person to vote, although the voter himself 
is not guilty of personation since he did not 
know he was entitled to vote. — Hexham 
Case (1892), Day, 08. 

F. Incurring of Expenses by Perscm Other than 
Election Agent (Vol. XX., p. 98). 

Add the following case : — 

774a. What amounts to.] — During an election at 
which there were three candidates, Con- 
servative, Liberal & Labour respectively, 


PART VI. SECT. 7. 

480 1. Refusal of nomination by 
returning officer — Jurisdiction of court 
— To compel returning officer to accept 
nomination db grant poll.] — Re Adding- 
ton Election. [1927] 1 D. L. R. 188 ; 
59 O. L. R. 570.— CAN. 


PART VL SECT. 8, SUB-SECT. 1.— 
A. (a) i. 

•h. To candidate — To induce with- 
drawal of candidature — What amounts 
to.] — Re South Bruce Provincial 
Election, Johnston v. MoCallum 
(1927). 61 O. L. R. 392 ; 33 O. W. N. 
135 ; varied [1928] 1 D. L. R. 104 ; 61 
O. L. R. 392.— CAN. 


•j. .]— Re North 

Bruce Provincial Election. Fenton 
V. Mbwbxnnet, [1927] 4 D. L. R. 397 ; 
61 O. L. R. 99.— CAN. 


PART VI. SECT. 9. SUB-SECT. 1.— 

A. (a) x. 

»k. Fraudulent preparation of return.] 
— The fraudulent preparation of a 


count or return in a municipal election 
is not a “ corrupt practice.” — Hoyvley 
v. Campbell, [1939] 1 B. L. It. 431 ; 
71 Can. C. C. 240 ; 13 M. P. K. 491.- 
CAN. 


PART VI. SECT. 9, SUBJECT. 1.— 
B. (a). 

681 Iv. Speech at 

picnic instead of hiring hall. I — MERGER 
v. Homuth (1924), 55 O. L. R. 245.— 
CAN. 


r (p. 91)1. .] — The act of an 

agent in treating an elector to a drink, 
without the knowledge or consent of the 
candidate. Sc at the emphatic request of 
the elector : — Held : not to have been 


practice. — A dams 


Hues 


a corrupt practio* .. 

(NO. 2), [1926] 1 W. W. R. 313 ; 20 
Sask. L. R. 433.— CAN. 


PART VL SECT. 9, SUB-SECT. 1— 
B. <b>. 

696 xlx. For” 23 D. L. R. 573 ” read 
”26 D. L. R. 573.** 

695 xxv. Entertainment <fr 

3 


picnic — At meeting of supporters for 
speech by candidate — Expense of Mrino 
hall sared.y— Payments were made by 
reap., through his official agent, for 
the services of a band St. an entertainer 
at a picnic, a gathering of members 
of the party organisation supporting 
rosp.’s candidature. Sc at whloh he 
made a speech : — Held : these pay- 
ments, though they might be considered 
corrupt practices, were not made with 
oorrupt Intent, but with a belief in 
their propriety, as resp. by addressing 
the electors at the picnic was saved the 
expense of hiring halls, which would 
have been a legitimate expense. — 
Merger v. Homuth (1924), 55 O. L. R. 
245.— CAN. 

PART VI. SECT. 0, SUB-SECT. 1.— D. 

sg. Arrest — Whether warrant neces- 
sary.] — A person arrested for persona- 
tion under Election Act, R. S. Q.. 1925, 
must be taken in flagrante l elicto or 
be taken upon warrant. — R. v. 
Laplantb (1936), 66 Gan. O. 0. 124. — 
CAN. 
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applt., who was a Conservative in politios 
but disapproved of the existing Conservative 
Govt, on special grounds, incurred expenses 
on account of issuing posters, circulars & 
publications which were antagonistic to the 
Conservative candidate & advised the con- 
stituents not to vote for him, but did not 
in express terms advise them to vote for the 
other candidates or either of them i^r-Held : 
applt. had acted in contravention of Repre- 
sentation Act, 1018, s. 84 (1). — R. v. Hail- 
wood, R. v . Hailwood & Ackbotd, Ltd., 
ri028] 2 K. B. 277 ; 97 L. J. K. B. 394 ; 188 
L. T. 405 ; 44 T. L. R. 343 ; 28 Cox, C. 0. 
480; 20 Or. App. Rep. 177, 0. C. A. 

802* Add the following para. : — 

(4) The person who obtains relief always 
has himself to bear the costs of obtaining it. 
If, therefore, reap, delays until the last 
moment to ask for it, so that the whole case 
* has to be fought out, he has only himself 
to thank for not taking an earlier opportunity 
of giving notice of what it is he intends to do, 
& thereby giving petitioners an opportunity 
of reconsidering their position (Gave, J.). 

817a. Payment for damage by banner.] — (1) Illegal 
payments excused on ground of inadvertence. 

I do not say that if I found a precisely 
similar course taken on any future occasion 
I plight not feel constrained to hold other- 
wise, but I cannot but give some weight to the 
consideration that the Act hau never before 
come before any judicial tribunal ; that it 
is an Act by no means easy to master ; & that 
the blot which has been hit upon after full 
investigation. is one which was so far from 


obvious that neither resp.’s counsel nor the 
counsel for the Director of Public Prosecu- 
tions relied upon it until the ct. pointed out 
its bearing upon the recriminatory charge 
(Denman, J.). 

(2) Payment for damage done by rope for 
banner not illegal. 

(3) Until a vote is declared invalid, an 
election ct. is prohibited by rule 41 in the 
Sched., to the Ballot Act from discovering 
how such vote has been given (Denman, J.). 
— Stepney Case (1886), 17 Q. B. D. 54 ; 55 
L. J. Q. B. 381 ; 54 L. T. 684 ; 34 W. R. 
547 ; 2 T. L. R. 650 ; 4 O’M. & H. 34. 

851. Add. Annotation : — Dlstd. Everett v. Ryder 
(1926), 135 L. T. 802. 

850. Add. Citation : — mtb nom. Jones v. Picker- 
ing, 29 L. T. 210. 

865a. .] — By the common law the principle 

seems to be firmly established that where a 
candidate is in point of fact disqualified at the 
time of an election, all votes given for him 
with knowledge of the fact upon which such 
qualification is founded must be considered 
as thrown away. This knowledge may be 
* established either by distinct notice or by 
notoriety, & it will in all cases be inferred 
that where the voter is aware of the facts he 
is aware of the legal deduction from those 
facts, however intricate & doubtful such 
deduction may be. — OiJtherob Borough 
(2nd Case) (1853), 2 Pow. R. & D. 276. 

878. Before this case add s — 

Blind Voters.] — See Blind Voters Act, 1933 
(c. 27). 


PART VI. SECT. 9. SUB-SECT. 8. 

b I. Band d ? entertainjnent at picnic.] 
— Merger v. Homuth (1924), 65 
O. L. R. 245.— CAN. 

PART VI. 8E0T. 10. SUB-SECT. 7. 
n I. Presumption that duties pro- 

perly carried out.) — Re Provincial 
Elections Act, Smith v. Gather- 
WOOD.J19251 3 D. L. R. 770 ; [1025] 
3 W. W. R. 54.— CAN. 

n li. Breach of duties — Effect of.) 

— Breaches by a presiding offloer of the 
rules of procedure prescribed for the 
performance of his duties do not 
necessarily render an election void. — 
Re Provincial Elections Act, 8mith 
f). Oathbrwood. [1925] 3 D. L. R. 
770 ; [1925] 3W.W.R, 54.— CAN. 

PART VI. SECT. 11, SUB-SECT. 2. 

881 L Name wrongly inserted on 
register — Veter under aoe — Voter exercis- 
ing right innocently, h-A.-Q. v. Cun- 
ningham, [1929] I. R. 187.— IR. 

•1. Ballot paper borrowed by candidate 
— Corrupt practice .) — At the request 
of a candidate at a municipal election 
a deputy returning offloer gave him 
an uninitlaUed blank ballot whioh he 
said he wanted as a sample. There 
was no evidence of the use actually 
made of the ballot. Apparently it was 
returned to the deputy at the close of 
the poll in the same condition as it 
was in when received by the candidate. 
Said candidate was declared elected, & 
the defeated candidate moved to set 
aside the election : — Held : both the 


deputy returning offloer Sc the candi- 
date were guilty of a corrupt practice. — 
Garnett v. Langford Sc Oswald, 
(19371 1 W. W. R. 497 ; 45 Man. L. R. 
25.— CAN. 

PART VI. SECT. 11, SUB-SECT. 8.— A. 

d (p. 109) i. Counterfeit not wholly 
detached.) — Ballots, from which the 
counterfoil has not boon detached by 


the offloer taking the ballot, should 
be oounted on an election under Pro- 
vincial Elections Act, 1920. Ballots to 
whioh only a small portion of the 
counterfoil remained attached, auoh 
portion furnishing no means of identi- 
fying the voter, should be oounte d. — 
Re Dkwdnky Election Appeal, Smith 
v. Oathbrwood, (1924) 3 W. W. R. 
047.— CAN. 

f 1. On counterfoil .] — 

Whore the deputy returning offloer 
did not initial the ballots In the manner 

B resoribed by the statute, but Initialled 
lie counterfoils, whioh he afterwards 
destroyed : — Held : this irregularity 
did not affect the election. — Merger v. 
Homuth (1924), 65 O. L. R. 245.— 
CAN. 

a (p. 110)1. Signed voting paper.) 

— Maple valley Case (Ont,), [1926] 
1 D. L. R. 808.— CAN. 


s (p. 110) i. .] — At a genera] 

provincial election a plebiscite was also 
taken. Of twenty election ballots of 
absentee voters only nine were enclosed 
in envelopes bearing the affidavit 
required of such voters with respect to 
the election, while the other eleven 
were found in plebiscite envelopes 
bearing plebiscite affidavits. The 
affidavits required of suoh eleven 
absentee voters In the election were not 
•eat to the returning offloer nor 
ao oounted for In any way. Sc there 
was no evidence to snow from whioh 
envelopes the votes for the respective 
candidates had been taken: — Held : 
In the absenoe of any evidence of fraud 
or collusion, the above facts were not 
grounds tor declaring the election 
void. — Re Provincial Elections Act, 
Smith v. Oathbrwood, [1925] 8 

D. L. R. 770 ; [1925] 8W.W.R. 54.— 
CAN. 

s (p. 110) 11. Non -com- 

pliance by presiding officer.)— Absent 
voters* ballots, which nave been en- 
closed In envelopes on whioh the 
presiding offloer has failed to affix, as 
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892. Add. Annotation: — As to (1) Apld. Re Barnes 987. Add. Annotation: — Reid. Plymouth Election 
Oorpn., Eat p. Hotter <1932), 97 J. P. 76. Case (1929), 7 O’M. & H. 101. 


Part VII. — Municipal 

1012. Add. Annotation : — Dlstd. Baldwin v. Ellis, 
[1929] 1 K. B. 273. 

1021. Add. Annotation: — Apld. Baldwin v. Ellis, 
[1929] 1 K. B. 273. 


and Other Elections. 

1025a. Description as commonly 

understood.] — A nomination paper at an 
election of town councillors was subscribed 
with the full & correct name of “ Charles 


PART VI. SECT. 12. 

916 x. Unqualified persons 

allowed to vote — Illegal votes exceeding 
majority. 1 — Reap, was returned as 
elected toy a majority of only 15 votes. 
The evidence showed that 21 votes 
were oast by persons who had no right 
to vote : — Retd : the election should 
be declared void, although it could not 
be shown in whose favour the illegal 
votes were oast. — Mercer v. Homutb 
(1924), 65 O. L. R. 245. — CAN. 

915 zl. Ballot papers issued dt 

accepted in excess of voters on register. ] — 
Where in a polling sub-division 1S7 
baUots were found in the box Sc only 
134 names appeared in the poll -book : 
— Held: an irregularity, which did 
not alfeot the result of the election. — 
Mercer v. Homuth (1924), 55 O. L. R. 
245.— CAN. 

PART VI. SECT. 18. 

m. For " Power of Supreme 

Court to compel ” substitute “ Recount 
— Power of Supreme Court to compel.*' 

m 1. Under Manitoba Election 

Act — Not applicable to election under 
proportional representation system.]- 
Re Manitoba Election Act, Re 
Winnipeg Electoral District, [1927 ] 
8 W. W. R. 92 ; 87 Man. L. R. 87.— 
CAN. 

PART VI. SECT. 16, SUB-SECT. 2.— B. 

964 i. Error in return — Liability of 
candidate to penalties — Not for accidental 
omission of one small item .1 — McInnes 
v. Bird, 119261 N. Z. L. R. 638.— N.Z. 

PART VII. SECT. 1. 
si. Plaoe of election — Outside ward — 
Election void. J — R. v. Preston (1851), 
2 O. L. Ch. 178.— CAN. 

im. When election completed — Effect 
of declaration of returning officer .] — 
The election of candidates takes place, 
not as a result of the declaration of the 
returning officer, but by virtue of the 
methods prescribed by Village Act, 
1927 ; the declaration is merely a 
formal indication that the persona 
named have been elected under that 
Act.— R. v. Lount. [19281 3 D. L. R. 
61 ; [1928] iW.W.R. 15.— CAN. 

sx. Edmonton Charter — Construction 
of .] — R. ex rel. Sheppard v. Collision 
(Alta.), [1929] 1D.LR. 665.— CAN. 

ey. Disclaimer .1 — The term ** com- 
plained of '* in sect. 87 of Controverted 
Municipal Elections Act providing for 
a disclaimer by the person elected 
before his election Is oomplained of 
refers to the launching of the legal pro- 
i under sect. 19 of said Act. 

a candidate duly 
ineligible for nomina- 
tion, yet, if be receives the highest 
number of votes as the result of a poll, 
he shall be declared elected Sc treated 
as a person elected until such time as 
the ot. In the manner provided by the 
Act otherwise determines, unless he 
disclaims meanwhile in accordance 
with Controverted Municipal Elections 
Act, or unless he has exercised his right 
to resign under sect. 61 of Rural 
Municipality Act or his seat has been 
forfeited under sects. 62 or 81 thereof. 


iwnv HI UlO 1BU 

oeedings under a 
(2) Although 
nominated” was 


(3) Where a vacancy has been 
created by disclaimer under said 
Controverted Municipal Elections Aot 
a new election must be held. 

(4) It is only when the person 

elected has not disclaimed, in the 
manner provided by the Aot, & the 
seat has been declared vacant by the 
ot., that the ot. has discretion to fill 
suoh a vacancy by declaring the 
minority candidate elected. Even in 
suoh oases, with few exceptions, the 
ots. have refused to fill the vacancy in 
this way. Sc have considered it to be 
in the publio Interest to order a new 
election. This la more particularly 
true where the electors were not aware 
of any objection to the nomination of 
the candidate on the ground of qualifi- 
cations, until after the time for re- 
ceiving nominations had expired. — R. 
(Galloway) v. Eckel, [19311 1 

W. W. R. 242 ; 2 D. L. R. 689.— CAN. 

so. Right of voter to entry on assess - 
ment roll .] — Once a person's name is 
entered on the Voters List he must be 
entered on the Assessment Roll of the 
corpn. as a voter . — Re Stephenson, 
[1936] 1 D. L. R. 304.— CAN. 


PART VII. SECT. 8. 


d i. .] — On a motion in the 

nature of a quo warranto to set aside the 
election of reap., who had been deolared 
elected as a councillor for a municipal 
district bv a majority of one vote : — 
Held: although the evidence showed 
that in some respects the formalities of 
Municipal District Aot, 1926, as to the 
conduct of the election had not been 
complied with, yet sinoe there was no 
reason to think that the result of the 
election had been affected thereby, 8c 
since the secrecy of the ballot had not 
been jeopardised Sc a fair Sc free 
opportunity had been afforded the 
voters to express their will, the motion 
should be dismissed. — R. (Christen- 
sen) v. Wheatley, [1937] 1 W. W. R. 
756.— CAN. 

f (p. 121) I. .) — R. v. 

Jackson, [1927] 2D.LR. 977 ; 60 
O. L. R. 264.— CAN. 

h i, .] — a candidate for the 

offioe of deputy reeve of a township, 
who was declared duly elected, was 
found to be disqualified by reason of 
the fact that he had not before or on 
the day of his nomination paid the 
taxes chargeable against him. — R. v. 
Boddy. [1931] 2 D. L. R. 661 ; O. R. 

20.— CAN. 


a (p. 122) 1. S. P. Smiley v, 
927] 4 D. L. R. 629 ; 38 ’ 


Evans, 
B. O. R. 


[192. 

468.— CAN. 

sg. Appeal .) — No appeal lies from 
orders of district ct. judges in pro- 
ceedings In the nature of quo warranto 
taken under Controverted Municipal 
Elections Aot, R.S.S., 1930.— R. Os- 
man) v. Tran, [19351 IW.W.R. 81.— 
GAN. 


PART VIL SECT. 5, SUB-SECT. 1.— C. 

n L Catting vote given by 

lot ,}— On an election for a councillor 
of a municipality, the votes oast 
showed a tie between the two oandl- 
The returning offioer then 


5 


prepared a number of slips which were 
put in a hat Sc mixed up. The return- 
ing offioer asked a voter to draw, 
stating he wonld give the oasting vote 
to the candidate whose name first 
appeared. On the petition of the 
unsuccessful candidate : — Held : the 
election was void 8c a new eleotion 
ordered. — Re Municipal Elections 
Act Sc Tomsett, [1924] 1 D. L. R. 
021 ; 33 B. O. R. 377.— CAN. 

n li. Striking out vote 

wronglv entered.]— New eleotion 
ordered. — R. ». Rankin (1861), 2 
a L. Ch. 161.— CAN. 

n 111. Improperly closing 

poll. 1 — New eleotion ordered. — R. v. 
Marohant (1861), 2 O. L. Ch. 189. — 
CAN. 

PART VII. SECT. 6, SUB-SECT. 1.— D. 

t i. Onus of proving 

irregularity not material.] — The onus 
of showing that in an eleotion under 
Rural Municipality Aot, R. 8. S. 1920, 
o. 89, the failure to oomply with the 
requirements of the Aot as to posting 
notices of the poll ** did not affect the 
result of the eleotion ” is on the person 
upholding the eleotion. 

Under said Aot the notioe of poll Is 
required to be posted in at least two 
widely separated oonsplouous places 
in each division of the municipality. 
In the present case no notioe at all 
was posted in one of the divisions, a 
number of voters in that division did 
not vote, 8c rosp. was deolared elected 
by one vote : — Held : it could not be 
said that the omission to post the notioe 
did not affect the result, 8c the eleotion 
was declared Invalid & reap, unseated. 
— R. v. Reid, [1023] 3 D. L. It. 747 ; 
[1928] 2 W. W. R. 436 ; 22 Saak. L. R. 
595.— CAN. 


PART VII. SECT. 5, SUB-SECT. 1.— 
E. (a). 

sn. Withdrawal of nomination — 
Declaration of intention — Not made 
formally .] — A candidate cannot with- 
draw under the Ontario Election Aot 
by making a declaration of bis intention 
to do so to a few persons . — Re South 
Bruce Provincial Election, John- 
ston v. MoOallum, [1928] 1 D. L. R. 
104 ; 61 O. L. R. 392.— GAN. 


PART VII. SECT. 6. SUB-SECT. 1.— 
E. (b). 

1018 L Delivery of — Time for — Paper 
returned for amendment — Power of 
returning officer to extend time .] — Where 
a nomination paper when delivered to 
the returning offioer is so incomplete 
as not to oonstitnte a valid nomination 
& it is subsequently amended, it is 
" received ” by the returning offioer 
when it is banded back to him In Its 
amended state, Sc if then the time 
limited by statute for the reoelpt of 
nominations has expired the nomina- 
tion is bad. It is not within the dis- 
cretion of a returning offioer at an 
eleotion under Village Act, 1927, o. 64, 
to receive a nomination paper after 
the time fixed by the statute nor has 
he power to say that a nomination paper 
delivered to him after that time con- 
stitutes a good nomination. — R. v. 
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Arthur Barman ” as an assenting burgess ; 
but his name was erroneously entered upon 
the burgess roll as “ Charles Burman ” only : 
— Held : the defect was not such as was 
remedied by Municipal Corporations Act, 
1882 (c. 50), 8 . 241, the words 44 commonly 
understood ” in that sect, meaning 44 com- 
monly understood by any person comparing 
the nomination paper Sc the burgess roll. 44 — 
Moorhouse v. Linnet, Thorpe v. Linnet 
(1885), 15 Q. B. D. 273 ; 53 L. T* 343 ; 49 
J. P. 471 ; 33 W. R. 704 5 1 T. L. R. 500, D. C. 

Annotations : — Diitd. Bowden v. Beeley (1888), 21 Q. B. D. 

SOS ; GlodhUl v. Orowther (1889), 23 Q. B. D. 136. 

1038a. From election address.] — An election 

address not exhibited for general display, 
but only circularised in envelopes by post 
or by hand: — Held : not a 44 bill, poster or 
placard ” within Municipal Corrupt Practices 
Act, 1884 (c. 70). — Be Election of Common 
Councilmen for the Ward of Farringdon 
Without in the Citt of London (1925), 
161 L. T. Jo. 26, D. C. 

1038b. False statements — Allegation that candidate 
is oommunlst.] — Pltfs., six labour candidates 
for the office of borough councillor at a 
municipal election then about to be held, 
moved to restrain defts. from publishing 
statements to the effect that pltfs. were 
communists : — Held : the statements com- 
plained of were not false statements as to 
personal character within Municipal Elections 
(Corrupt & Illegal Practices) Act, 1884 (c. 70). 
— Burns v. Associated Newspapers, Ltd. 
(1925), 89 J. P. 205 ; 42 T. L. R. 37. 


1038c. Misleading circular — Injunction.] — 

Mills v . Drummokd (1934), 78 Sol. Jo. 192. 

1042. Add. Annotation : — As to (2) Apld. Baldwin 
v. Ellis, [1929] 1 K. B. 273. 

1052a. Recount — General recount unnecessary.] — 
At an election for a school board under 
Municipal Elections Act, 1884 (c. 70), s. 36, 
applying Municipal Corpns. Act, 1882 (c. 50), 
Part IV., there were eight candidates for 
five seats. The five highest on the poll, of 
whom resp. was fifth, were declared by the 
returning officer to be elected. A petition 
was presented by the candidate who was sixth 
on tne poll against the election of resp., on 
the ground that certain votes given for 
petitioner had been wrongly counted for 
resp. or for some other candidate, & petitioner 
claimed the seat. A recount having been 
had of the votes given for the resp. Sc peti- 
tioner, it appeared that petitioner had a 
majority over the resp. The votes of the 
other candidates were not recounted 
Held : petitioner was entitled to the seat, 
for it was enough for him to establish that 
.he had more votes than resp., Sc nt the 
, was unnecessary for him to recouthat it 
votes given for the first four candidates. — 
Monkswell v. Thompson, [1898] 1 Q. B. 
479 ; 67 L. J. Q. B. 378 ; 78 L. T. 116 ; 62 
J. P. 212 ; 14 T. L. R. 224 ; 42 Sol. Jo. 291 ; 
46 W. R. 382. 

1057. Add. Annotation : — As to ( 1) Refd. Edwards 
v. A.-G. for Canada (1929), 46 T. L. R. 4. 

1075. Add. Citation : — sub nom. Re Saffron Wal- 
den Election, Ex p. Robson, 61 J. P. 199. 


Lount. [1928] 3 D. L. R. 61 ; [1928J 
2 W.\fr. R. 15. — CAN. 

101311. .1 — Where nomina- 

tion papers are to be in the hands of the 
presiding officer on a certain day It is 
sufficient If they are handed to him 
on the previous day. — McLeod v. 
McKenzie, [1933] 1 D. L. R. 374 ; 
6 M. P. R. 22.— CAN. 

t 1. Remedy for wrongful 

rejection .] — A writ of prohibition or 
mandamus does not lie for the pur- 

S o of determining whether a return - 
offioor has wrongly Sc illegally 
»ted the nomination paper of a 
candidate for a municipal election. 
Such a case is provided for by Munici- 
pal Oorpns. Act, 1882, s. 87, & the 
proper mode of determining the ques- 
tion is by an eleotion petition. — R. v. 
Dublin Town Clerk (1909), 43 

I. L. T. 169.— IR. 


t il. Although receipt given.] 

— The intention of Provincial Elections 
Act, R.S.B.C., 1924, is that the rooeipt 
of the Returning Offioer required by 
sect, 53 (2) must be given at the time 
the nomination paper is handed to the 
Returning Offioer. Sc sect. 54 shows 
that, notwithstanding the giving of the 
reoeipt, the Returning Officer has the 
right after the nominations have been 
closed Sc before declaring the names 
of the candidates to reconsider the 
validity of the nomination papers 
received by him. In satisfying him- 
self of their validity he most do bo 
from an examination of the nomination 
papers themselves. — Re Hartley, 
[1934] 1 W. W. R. 108.— CAN. 


k i. .] — In the eleotion in 

question herein there was only one 
member to be elected. After the 
expiration of the time for nominations, 
the returning officer continued Sc 
completed the checking of the nomina- 
tion-papers, Sc considered an objection, 
made before the dose of nominations, 
to H.’s paper, via., that four of the 
aasenton on It were also on S.*s paper. 


He held that these four voters could 
not be assentors to both papers. Sc that 
as S.'s paper had been received first 
Sc no objection made thereto the voters 
assenting to it must be taken to have 
exercised their rights Sc could not be 
considered, as assentors to H.'s paper, 
8c that, as without these four names 
H.'s paper was not signed by the 
required number. It must be rejected. 
He, therefore, declared it invalid & 
that the three other persons who filed 
nomination-papers were nominated : — 
Held : the decision of the returning 
offioer was right. — Re Hartley, [1934] 
1 W. W. R. 108.— CAN. 

so. Rejection of — Declaration of 
election by acclamation — Time for 
nomination expired.] — The rejection 
of nomination papers Sc a declaration of 
election by acclamation may properly 
be made by the returning offioer after 
the time limited for the nomination of 
candidates. — R. v. Lount, [1928 J 3 
D. L. R. 61 ; [1928] 2 W. W. R. 15.— 
CAN. 


•p. Conclusiveness .] — If a nomina- 
tion paper filed with the deputy 
returning offioer under Rural Munici- 
pality Act. 1929, is legal on Its face, it 
la not his duty to go behind it Sc inquire 
Into the qualifications of the candidate. 
— R. (Galloway) t>. Eckel. [1931] 1 
W. W. R. 242 ; 2D. L.R. 689.— CAN. 


PART VII. SECT. 5, SUB-SECT. 1.— 
F. (a). 

•q. Must bs strictly proved .] — R. 
(Glover) v. Little Sc Armstrong. 
[1926] ID.LR. 1056 ; 59 O. L. R. 
28.— CAN. 


PART VII. SECT. 5, SUB-SECT. 1.— 
Q. (a). 

tr. Copy of collector's roll not furnished 
to returning officer.] — Held: an irregu- 
larity, for whloh the eleotion might be 
avoided. — Re Charles v. Lewis Sc 
McMahon (1851), 2 C. L. Oh. 171.— 
CAN. 


pi. Black lead pencil obligatory .] 

— Ballots must bo marked with a 
black load pencil, as Eleotion Act, 
R. S. O., 1927, s. 99, Is obligatory. — 
Nesbitt v. Conachkr, [1937] 4 D. L. R. 
663 ; sub nom. Re Nesbitt Sc Con- 
ACHER, [1937] O. R. 918.— CAN. 


q I. Ballot papers not initialled — 

Result of election affected.] — Under 
Rural Municipality Act, It. S. S. 1920, 
c. 89, as amended, a ballot oast at an 
eleotion thereunder, which has not 
been marked on the back thereof with 
the initials of the deputy returning 
offioer, must be rejected by him, & 
by the returning officer & by a judge 
conducting a recount. Where, how- 
ever, the result of the rejection of 
ballots on the above ground was that 
a candidate was elected who would not 
have been elected had It been possible 
to count the ballots not properly 
initialled, the ct. should declare the 
election invalid Sc the seat vacated. — 
R. v. Slugoett, [1928] 3 D. L. R. 
702 ; [1928] 2 W. W. R. 431 ; 22 Saak. 
L. R. 551.— CAN. 


o i. No right to vote — Except to 

give casting vote.] — Ex p. Tuttle (I860), 
4 All. 615.— CAN. 

si. Recount — Ballot not initialled by 
deputy returning officer must be oountpd — 
Although required to be rejected on count 
by returning officer.] — Re Rural 
Municipality Act, Re Carrot River, 
Rural Municipality, Minaxer r. 
Sanderson (Sask.), [1927] 1 W. W. R. 
439.— CAN. v 

■w. When granted .] — A county 

ot. judge may grant a recount upon the 
strength of an affidavit by a scrutineer 
at the polls. — Re Wiokb, (1936] 4 
D. L. R. 722.— CAN. 


PART VIL SECT. 6, SUB-SECT. 8.— A. 

k L Failure to comply with — 

Nomination.}— Held : Town Act, 1927, 
o. 55. s. 224, requires a candidate to 
do what had not been required of him 


6 



VoL XX.— Elections. Cases 1089 -1146a, 


1089. Add . Citation: — aub nom. R. v. Exeter 
(Mayor), 3 J. P. 49. 

1090. For the existing paragraph substitute the 
following paragraph : — 

S . P . — R. v . Gloucester (Mayor) (1838), 
2 J. P. 777. 

1103. After this case add “ Sec, note, Municipal 
Corporations Act, 1882 (c. 50), s. 34 (1).” 

1103a. Vote by mayor — Mayor also alderman — 
Validity.] — P. was the mayor & an alderman 
of the county borough of Gateshead. In 
Nov. 1938, P. presided at a meeting held for 
the purpose or electing a number of aider- 
men. Fifteen votes, including that of P., 
were cast for one Peacock & the 4 resps., <fc 
15 votes were cast for 4 other persons. 
Thereupon P., as president of the meeting, 
gave a casting vote in favour of Peacock & 
the 4 resps. On behalf of petitioners, the 
councillors of the borough, it was contended 
that, as P. was also an alderman of the 
borough, he was, by virtue of Local Govt. 
Act, 1933, s. 22 (2), not entitled to vote at 
the election, & that, consequently, there had 
been no equality of votes entitling him to 
exercise a casting vote in favour of Peacock & 
the 4 resps. On behalf of reaps., the persons 
elected, it was contended that P. was entitled 
to vote as mayor, notwithstanding the fact 
that he was not only mayor, but also an 
alderman of the borough i—Held : P. was 
entitled to vote, & the candidates elected 
through 1*. giving a casting vote were duly 
elected aldermen. — Burdon v. Barron, 
[1939] 2 All E. K. 525 ; sub nom. Re Gates- 
head County Borough Election Petition, 
Burdon v. Barron, 190 L. T. 473 ; 103 

J. P. 225 ; 55 T. L. R. 652 ; 83 Sol. Jo. 340 ; 
37 L. G. K. 339, D. C. 

1104a. Chairman at first election — Persons named 
in charter all candidates.] — Re Barnes 
Corpn., Ex p. Hutter, No. 1109a, post . 

1100a. Voting papers not “ openly produced 

& read."] — At the first meeting of the council 
of a borough for the election of aldermen, 
the chairman, acting in pursuance of an 
arrangement to that effect previously made 
by the councillors, read aloud from the voting 
papers to the meeting only the surnames of 
the persons voted for, & did not read there- 
from the other matters therein contained in 
accordance with Municipal Corporations Act, 
1882 (c. 50), s. 60 (4), namely, the Christian 
names, places of abode & descriptions of 
these persons, & the names of the persons 
by whom the voting papers were signed, & 
as the result of the voting certain councillors 
were declared to have been elected aldermen 


& acted as such : — Held: (1) the chairman 
did not “ openly . . . read ” the voting 
papers within sub-sect. 5 of that sect. 
instead of the open election provided for by 
the Act, there had been a ballot or secret 
election which was not in accordance with 
the law ; (2) as there had been no lawful 
election & the offices of aldermen were un- 
filled, the proper remedy was not a quo 
warranto , or an election petition under 
sect. 87 of the Act, but a mandamus under 
sect. 225 to hold an election of aldermen, 
& the writ should be peremptory, notwith- 
standing any inconvenience that might be 
caused by the displacement of persons who 
were then acting as aldermen. 

(3) The charter of incorporation of a 
municipal borough, which was granted in 
accordance with the Municipal Corporations 
Act, 1882 (c. 50), provided that a named 
person, or in case of his death, inability, 
refusal or default a second named person, 
or in case of his death, inability, refusal or 
default a third named person, should per- 
form the duties of chairman of the first 
meeting of the borough council for the elec- 
tion of aldermen. The first named of these 
persons having already been elected mayor, 
& he & the second named of them being 
candidates for the office of aldermen, & the 
third named of them not being present, a 
councillor who was not one of these three 
persons was elected chairman of that meet- 
ing & acted as such without protest at the 
time by any of the three named persons : — 
Held : in the circumstances, the councillor 
who had been elected chairman was entitled 
to act as such although he was not one of 
the three named persons. — Re Barnes 
Corpn., Ex p. Hutter, [1933] 1 K. B. 668 ; 
102 L. J. K. B. 641 ; 148 L. T. 328 ; 97 J. P 
76 ; 49 T. L. R. 152 ; 31 L. G. R. 110, D. 0. 

1114. Add. Annotation As to (I) Consd. Bullion 
r. Barron, [1939] 2 All E. R. 525. 

1140. Before this case add “ See, now. Urban Dis- 
trict Councillors Election Rules, 1931.” 

1145. Before this case add “ See, now , Rural Dis- 
trict Councillors Election Rules, 1931.” 

1145a. Omission of parish for which 

nominee qualified.] — The nomination papers 
of four persons nominated for election as 
rural district councillors merely stated in 
column 5, under the heading “ how qualified,” 
that the persons nominated were “ local 
government electors,” & did not state the 
name of the parish for which they were 
qualified as local government electors, as 
required by Rural District Councillors 
Election Order, 1898, r. 4. The deputy 


before, it must be read strictly ; & 
where two candidates’ acceptances of 
their nominations omitted all bat one 
of the statements included in said 
form the acceptances & nominations 
were invalid 8c their election must be 
set aside. — R. v. Phillips, 11928] 
2W.W.R. 51.— CAN. 

if. Acceptance of ^nomination— 
Failure to sign form .] — Under the St. 
Boniface Charter failure by a candidate 
for the offloe of mayor to sign the form 
of acoeptanoe of nomination does not 
invalidate the nomination if it is 
otherwise correct & the prescribed 
declaration Is signed. — R. (Wabman) 
v. Poulain (1034), 43 Sian. L. R. 20. — 
CAN. 


PART VIL SECT. 5, SUB-SECT. 2.— 0. 

•w. Secrecy* of ballot — Necessity 
for, 1— Where at an election of a mayor 
8c aldermen the provisions of Con- 
solidated Municipal Act, 1922, enjoin- 
ing secrecy of the ballot were generally 
ignored : — Held : the non-compliance 
with the provisions of the Act had 
effected the result of the election, 8c 
a new election ordered. — R. I Jacques) 
v. Mitchkll (1924), 55 O. L. R. 286. — 
CAN. 

PART VII. SECT. 6, SUB-SECT. 8,— C. 

ax. Secrecy of ballot — Necessity 
far At— Where at an election of alder- 
men of a oity the provisions of Con- 
solidated Municipal Act, 1922, requir- 

7 


ng secrecy of tho ballot were generally 
snored : — Held : tho election was 
nvalid. — R. (Jacques) v. Mitchell 
1924), 55 O. L. R. 280.— CAN. 

■y. Mandamus for recount — Costs— 
AabilUv of successful candidate .] — He 
Yinnipegi Charter, 1018, [19331 2 




ART VII. SECT. 5. SUB-SECT. 6.— 

G (a) 

so. Invalid return— After recount— 
fertiorari.}— Certiorari will lie toquaah 
n invalid return after a recount at a 
lunidpal election.— R. v. Bean, Ex p, 
chofield ; U. V. Quinn, Ex p. 
chovteld, [1934] 2 D. L. R. 705. — 
AN. 
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returning officer rejected the nomination 
papers as being invalid, because the parish 
within the poor law union for whioh qualifica- 
tion was claimed was not stated, upon an 
election petition: — Held : (1) the omission 
to state in the nomination paper the name of 
the parish for which the person nominated 
was qualified as a local government elector 
was a non-compliance with Bural District 
Councillors Election Order, 1898, r. 4 ; 
(2) that defect was not cured by Ballot Act, 
1872 (c. 33), s. 13, because that sect, only 
applied to a case where there had been a 
wrongful admission of a nomination paper, 
& did not apply to a case where a nomination 
paper had been rejected ; (3) neither was the 
omission an “ inaccurate description ” of the 
person nominated within r. 33 of the 1898 
Order, but was a non-compliance with the 
requirements of r. 4 of that Order, & there- 


fore was not cured by r. 33. — Baldwin v. 
Ellis, [1929] 1 K. B. 273 ; 98 L. J. K. B. 71 ; 
140 L. T. 278 ; 93 J. P. 86 ; 27 L. G. R. 72, 
D. 0. 

1146a. Rejection — Whether Ballot Act, 1872 

(c. 33), s. 13, applies.] — Baldwin v. Ellis, 
No. 1145a, ante . 

1146b. Inaccurate description of nominee — 

What amounts to.] — Baldwin v. Ellis, 
No. 1145a, ante. 

1148. Before this case add “ See, now , Parish 
Councillors Election Rules, 1931.” 

1164a. .] — R. v. St. Mart Newington 

(Governors) (1848), 6 Dow. & L. 182 ; Cripps 
Church Cas. 117 ; 2 Saund. A C. 303 ; 17 
L. J. Q. B. 220 ; 11 L. T. O. S. 205 ; 12 Jur. 918. 

1168. After this case add : — 

Abolition of guardians.] — See Local Govern- 
ment Act, 1929 (o. 17), Part I. 


Part VIII. — Authorised Excuses and Exceptions. 

1172a. .] — Stepney Case. No. 817a, I 1191a. Illness.] — Re Lloyd George 

ante. (Right Hon. David), Application of (1932), 

1 76 Sol. Jo. 166. 


Part IX. — Petitions. 


1290a4 Reservation of ballot papers — Right 

to take copies.} — Where ballot papers are 
reserved for the consideration of the judges, 
the parties may be allowed to take copies. — 
Finsbury Case (1892), Day, 19. 

1290b. .] — Cirencester Case 

(1893), Day, 19. 

1290c. Recount by Judge.] — Stepney Case, 

No. 817a, ante. 


1410a. For whom vote cast.] — Stepney Case, 
No. 817a, ante. 

1480a. .] — Statement of reaps/ agent 

after the election is not admissible as evidence 
against reap. — Cheltenham Borough Elec- 
tion Case (1880), 3 0*M. & H. 86. 

1589a. .] — Thornbury Case, No. 482a, 

ante. 

1581. Add. Annotation : — As to (2) Refd. White v . 


PART IX. SECT. 1, SUB-SECT. 1. 

h i. .1 — Held? it w as not the 

duty of the ot. to pronounce upon the 
constitutional right of the executive 
to direct the Issue of a new writ. — 
He Nipissinq Dominion Election, 
Kloqk v. Vamn, 21 O. L. T. 858.— 
GAN. 

h U. To make preliminary order.] 

— Re North Huron Election, [1926] 
1D.L.R. 690: 68 O. L. R. 197.— CAN. 

sf. County court judge — Sufficiency 
of affidavit — Application for recount ,] — 
On an application for a recount under 
Manitoba Election Act. 1931, the 
sufficiency of the affidavit required by 
sect. 117 of the Act is a matter for the 
county ct. Judge : & he is not subject 
to prohlbitfonlf he acts on a bond fide 
affidavit which in his opinion is suffi- 
cient. — Re Birtuc Election Recount, 
[1936] 3 W. W. R. 261 ; 44 Man. L. R. 
261.— CAN. 

PART IX. SECT. U SUB-SECT. 8.— E. 

p i. .] — Held : Contro- 

verted Elections Act, R. 8. 8. 1920 
(o. 6), s. 4 (c), had been complied with 
by a petition whioh alleged that rasp, 
••was guilty of, by himself & his 
agents, corrupt practices within 
Saskatchewan Election Aot, R. 8. 8., 
1920 (o. 3). ss. 247* 249, 261 A 262, 
Sc amendments thereto.** — Adams e. 
HUOK. [1926] S W. W. R. 646.— CAN. 
sz. Proof of identity of petitioners db 


execution of petition,) — The Identity ot 
petitioners & their execution of the 
petition should be proved bv calling 
each petitioner to prove his own 
identity & status.— Re Municipal Act, 
Heather v. Maddook, [1925] 2 

W. W. R. 464.— CAN. 

•y. What may be claimed,] — In an 
election petition, a claim to the seat 
on behalf of a candidate defeated 
according to the return & a claim for 
the voiding of the election are not so 
incompatible as to render the petition 
void. — B oucher t>. Vkllsux, 
a O. R. 65 ; 1 D. L. R. 505.— 

PART IX. SECT. 1, SUB-SECT. 4.— B. 

m I. From diemissal before trial 

of petition for irregularity.) — Held ? the 
Supreme Ct. of Canada had no Juris- 
diction to entertain such an appeal. — 
Vauantbb v. Bell, [1927] 3 D. L. R. 
796; [1937] 8. 0. R. 341.— CAN. 

PART IX. SECT. 1, SUB-SECT. 4.— 
D. (a). 

u. Time for application,) — Lamb v. 
McLeod (No. 2), ~ 


. W. R. 


. [1931] 2 W, 

847 ; 25 & L. R. 321.— CAN. 

PART IX. SECT. 1, SUB-SECT. 6.— B. 


an. During session — Jurisdiction to 

8 


order. 1 — Lamb v. McLeod (No. 3), 
[1932] 1 W. W. R. 412.— CAN. 

sp. Jurisdiction of Court.) — When 
acting in oases of provincial election 
petitions, the ot. is not exercising its 
ordinary civil or criminal Jurisdiction. 
The Legislative Assembly Is the 
guardian of its own prerogatives « 
privileges ; Sc the ot. has nothing to do 
with questions affecting membership 
in the Assembly except in so far as it 
has been specially designated by law to 
aot In such matters. Therefore, the 
ot., being unwilling to interfere without 
undoubted authority, will always 
approach questions concerning its 
Jurisdiction over election contests 
with great caution. In the present 
case : — Held ; whatever doubt .there 
may be as to the ct.*a Jurisdiction bad 
been set at rest by the Legislative 
Assembly itself when in directing the 
amendment of the returning officer's 
return it ordered that the amendment 
was to be made ** without prejudice to 
the rights of any person with respect 
to the said election under Controverted 
Elections Act.** — Lamb v. McLeod 
(No. 1), [1932] 1W.W.R. 806.— CAM. 

sq. -.} — Lamb v. McLeod (No. 5). 

[1M213 WTW. R.106 ; affiL, [1938] 
3 W. W. R. 696. — CAM. 

PART IX. SECT. 1, SUB-SECT. S.— B. 

ki. Failure to ssfaftH*— Effect.) 

— Buuxmastbr 9. KsrcjpM, [1 936] 3 
D. L. R.798; 68 N. 8. R. 493.— CAM. 


VoL SX — Election! . Cases 1581-1627*. 


Altrincham Urban District Council, [1936] 
2 K. B. 138. 

1598. Add . Annotation : — As to (2) Consd. Cam- 
bridge County Council Petn., Fordham v. 
Webber, [1925] 2 K. B. 740. 

1598a. “ Candidate 99 — Necessity for declara- 

tion or nomination.] — An election for the 
office of county aldermen took place at a 
meeting of a county council. & voting papers 
were signed & personally delivered to reap., 
who was chairman of the county council & 
of the meeting, & were openly produced & 
read by him. . Amongst the voting papers 
was one containing a vote for petitioner, by 
writing his name & address on the voting 
paper, as a county alderman. Forty-four 
. voting papers contained votes for reap, as a 
county alderman. Neither petitioner nor 
reap, had before the election declared himself 
to he a candidate at the election of county 
aldermen. Reap, declared himself to be 
elected amongst others a county alderman 
& petitioner was not elected. Petitioner, 
alleging himself to have been a candidate 
at the election, presented a petition against 
the election of reap. : — Held : petitioner 
was not right in alleging himself to have been 
a candidate at the election for county 
aldermen, as he had not been elected & had 
not declared himself before the election as a 
candidate for election, & the writing by the 
voter of petitioner’s name & address on the 
voting paper did not amount to a nomination 
of him as candidate within Municipal 
Corporations Act, 1882 (c. 60), s. 77, & he 
was not, under s. 88 of the Act, entitled to 

g resent a petition for the purpose of question- 
ig the election of reap. — Cambridge County 
Council Case, Fordham v, Webber, [1925] 
2 K. B. 740 ; 94 L. J. K. B. 891 ; 89 J. P. 
181 ; 41 T. L. R. 634 ; 69 Sol. Jo. 779, 
D. O. 

1598a. Time for — Last day falling on holiday.]— 

An election of rural district councillors was 
held on Apr. 6, 1937. The period of six J 
weeks allowed for presenting election peti- | 


tions ended on May 17, which was a bank 
holiday. On May 18 a petition was presented 
against one of the successful candidates 
alleging that he had committed an illegal 
practice contrary to Municipal Corpns. 
(Corrupt & Illegal Practices) Act, 1911 (c. 7), 
s. 1. Local Govt. Act, 1933 (c. 61), s. 295 (1), 
provides : “ Where . . . the last day on 

which any thing is required or permitted by 
or in pursuance of this Act to be done is 
[any of certain specified days one of which is 
a bank holiday] the requirement or permission 
shall be deemed to relate to the first day 
thereafter which is not one of the days before 
mentioned.” 

Hawke, J., in Chambers refused to strike 
out the petition as out of time, holding that 
this sub-sect, applied. On appeal by resp. 
the Div. Ct. struck out the petition, holding 
that the sub-sect, did not apply. On appeal 
by petitioner : — Held : the petition was 
presented within the time required by tho 
statutes ; the effect of sect. 40 (2) of Local 
Govt. Act, 1933 (c. 61), was to incorporate 
the enactments there enumerated with tho 
Act of 1933, so as to make the presentation 
of a petition in accordance with those Acts a 
“ thing required or permitted by or in pur- 
suance of ” the Act of 1933, to which sect. 296 
applied ; &, further, rule 38 of the Municipal 
Election Petition Rules, 1883, had no bearing 
on the question within what time a rural 
district council election petition might be 
presented, but dealt only with the mode of 
filing the petition on a day when tho master’s 
office was closed owing to a holiday at tho 
Supreme Ct . — Be Counter’s Petition, Buck- 
ingham v. Counter, [1938] 2 K. B. 90 ; 
[1938] 1 All E. R. 186 ; 107 L. J. K. B. 193 ; 
168 L. T. 144 ; 102 J. P. 138 ; 54 T. L. R. 
329 ; 82 Sol. Jo. 93 ; 36 L. G. R. 177, C. A. 

1626. Add, Citation : — sub nom. Re Hereford 
Municipal Election Petition, Ex p. 
Garrold, 5 T. L. R. 411. 

1627a. .] — Plymouth Election Cash 

(1929), 7 O’M. & H. 101. 


PART IX. SECT. 2, SUB-SECT. 1. 

p i. United Provinces Muni- 

cipalities Act . 1916.1 — There is no right 
of appeal against the order of a comr. 
on an election petition presented to 
him under United Provinces ' Muni- 
cipalities Act, 1916 . — Abdur Rahman, 
son of Ismail v, Abdub Rahman, 
son of Zahuri (1925), I. L. R. 47 All. 
513.— IND. 

«a. Jurisdiction of judge to fix time 
4b place of trial — Notwithstanding 
absence of rules.]— Be Slogan Municipal 
Election (1902), 9B.aH. 113. — CAN. 

•b. Whether civil action lies.)— A 
spit will not lie in a civil ot. for a 
declaration that the result of a muni- 
cipal election has been wrongly 
declared Sc that pltf. is the person 
entitled to be declared elected. — Abdub 
Rahman, bon of Ismail v. Abdub 
Rahman, bon of Zahubi (1925). 
I. L. R. 47 All. 513.— IND. 

ad. Jurisdiction of District Court 
judge.) — The judge of the District Ot. 
of the judicial district of B. made 
an order setting aside the election 
of appot. herein as councillor for 
division 4 of the rural municipality of 
B. L. Another election was conse- 
quently held In said division. The 
appot. herein Sc resp. were both candi- 
dates Sc resp. was declared elected. 
The appot. then applied by way of 
certiorari to have said order ot the 


District Ct. judgo quashed on tho 

r und that the rural municipality of 
L. was & is mainly situate in the 
Judicial district of P. A., & that, there- 
for©, the judge had acted without 
jurisdiction. MacDonald, J., dismissed 
the application on the preliminary 
objections to the appct.’s material. 
The appct. appealed : — Held : It had 
not been established by the evidence 
that the District Ct. judge acted with- 
out Jurisdiction &, therefore, the appeal 
should be dismissed. — R. (Onishenko) 
v. Nesdoly, [19381 2 W. W. R. 201.— 
GAN. 

•f. When election set aside.] — Tho 
distinction is to be observod between 
an election petition which seeks merely 
to have an election declared void, & 
one which elalms the Beat for an oppos- 
ing candidate. In the former case, if 
tne election was for a substantial 
reason not a due election it should be 
set aside even if it cannot be said that 
the questioned votes wont to resp. — 
He St. Bonifack Election, N lytten 
v. STBUTYN8KI, [1939 J 2 W. W. R. 3f>3. 
—GAN. 


PART IX. SECT. 2, SUB-SECT. 2. 
id. Joinder of parties.) — Consoli- 
dated Municipal Act, 1922, «. 172 
(1) (a), dose not give power to Join a 
city oorpn. as an ** other person/* 
i a party to proceedings to avoid 


a municipal election. — R. (Jacquics) 
v. Mitchell (1924), 55 O. L. R. 280.— 

CAN. 

PART IX. SECT. 2, SUB-SECT. 8. 

■f. Absence of — Effect.) — Davies «. 
MILLS, [1930) 1 W. W. R. 672 ; 42 
B. C. R. 506.— CAN. 

PART IX. SECT. 2, SUB-SECT. 8. 

• i. ** As nearly as may be *’ 

county court scale.) — Re McBride & 
Stewart, [1932) 1 D. L. R. 624 ; O. It. 
176.— CAN. 

•p. Order for payment by munici- 
pality .} — On the hearing of an election 
petition under Municipal Act, 1934, 
for a declaration that resp. had not 
been duly elected by a majority of 
lawful votes tho election was held void 
& petitioners worn awarded costs, but 
the judge, applying sect. 274 of said 
Act, directed that tho costs fall, not 
on resp., but on tho municipality, 
because resp. had done nothing to cause 
costs other than to require proof of tho 
allegations In the petition & the peti- 
tion had resulted from the carelessness 
of tho municipality's assessor when 
preparing the voters’ list, in allowing 
the names of aliens to be placed 
thereon. The contention that resp. 
should have disclaimed was not sus- 
tained. — L uhaier v. D k Liciite, {1939] 
2 W. W. K. 373.— CAN. 
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Part X.— Criminal Law, Penal Actions, and Injunctions. 

1608. Add. Annotation : — Consd. Thomas v. Bolton (1928), 189 L. T. 897* 


PART X. SECT. 2, SUB-SECT. 1. 
if Against candidate — For corrupt 
practice — Proof required. 1 — Re South 
Bruce Provincial Election. John- 
ston v . MoOallum, f 1928 } 1 D. L, R. 
104 : 61 O. L. H. 392. — CAN. 

ita. Against voter — Casting more votes 
than lawful-— Mens rea .) — The doctrine 
of mens rea applies to the case where 


a person is charged under Town Act, 
1927 (Saak.), o. 24. s. 136, with having 
voted oftener than he was entitled to 
do at a municipal election. — R. v. 
Holz, [19281 3 W. W. R. 80 ; 50 Can. 
Grim. Gas. 298.— CAN. 


■m. Who may sue .\ — In an action to 
recover a penalty for voting at an 
election of a member of the Legislative 


Assembly, contrary to eect. 4 of 
Election Act : — Held : though for- 
feiture & penalties belong to the Crown 
unless otherwise disposed of, the sum 
forfeited under sect. 4 is a penalty 
within sect. 182 (1) for which an action 
may be maintained by any person who 
will sue. — Shrigley v. Taylor (1884), 
4 O. It. 396.— -CAN. 
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Vol. XX.— Electric Lighting. Cases 1— 0c. 


ELECTRIC LIGHTING AND POWER. 

Part I. — Powers of Board of Trade and Electricity 

Commissioners. 


1. Add . Annotations -Apld. A.-G. v. London 

& Home Counties Joint Electricity Authority, 
[1929] 1 Ch. 613. Consd. R. t>. Electricity 
Comrs., Ex p. Yorkshire Electric Power Co. 
(1927), 91 J. P. 191 ; R. v. Mini#er of Health, 
Ex p. Yaffe, [1930] 2 K. B. 98. Reid. R. v. 
Church Assembly Legislative Committee & 
Church Assembly, Exp . Haynes Smith (1927), 
44 T. L. R. 08 ; R. v. Health Minister, Ex p. 
Davis, [1929] 1 K. B. 619; R. v. North 
Worcestershire Assessment Committee, Ex p. 
Hadley, [1929] 2 K. B. 397 ; Shell Co. of Aus- 
tralia, Ltd. v. Federal Commissioner of Taxa- 
tion (1930), 47 T. L. R. 116 ; Minister of 
Health v . R., [1931] A. C. 494 ; R. v. Webster, 
Ex p. Marshall (1931), 95 J. P. 220 ; R. v. 
Milk Marketing Board, Ex p. North (1934), 
60 T. L. R. 669. 

8a. Amendment or revocation of special 

order.) — The power conferred by Electricity 
(Supply) Act, 1919 (c. 100), s. 20, to amend 
or revoke by special order any provisional 
order made under Electric Lighting Acts 
Sc confirmed by Parliament, does not include 
a power to amend or revoke a special order 
by another special order. — R. v. Transport 
Minister, Ex p. Leicestershire Sc War- 
wickshire Electric Power Co. (1928), 139 
L. T. 000 ; 92 J. P. 171 ; 44 T. L. R. 823 ; 20 
L. G. R. 672, D. O. 

8b. Alteration from direct to alternating current 
— Consent of Commissioners — Assessment of 


compensation.] — The Electricity Comrs. gave 
their consent to the supply of electricity by 
a corpn. being changed from direct to alter- 
nating current, subject to the following 
clause : “ Unless otherwise agreed the under- 
takers shall at their own expense carry out 
the necessary alterations to consumers’ exist- 
ing apparatus to suit the altered system Sc 
pressure of the supply or pay to each con- 
sumer injuriously affected by the alteration 
of system Sc pressure such sum os may be 
agreed or, in default of agreement, as may 
be determined by an arbitrator to be 
appointed on the application of either party 
by the Minister of Transport as the reason- 
able cost of Sc incidental to the change of 
system Sc pressure, including compensation 
for any loss or damage incurred in conse- 
quence of the alteration.” The claimant, 
who was an engineer, had in his business used 
for charging batteries an apparatus which 
was rendered useless by the change to alter- 
nating current : — Held : the claimant was 
entitled to receive from the corpn. as com- 
pensation, (a) the cost of supplying convert- 
ing apparatus which would enable him to 
continue charging batteries after the system 
had been changed, Sc (6) damages for inter- 
ference with his business during the process 
of change. — Lakeman v. Chester Corpn. 
(1933), 148 L. T. 604 ; 97 J. P. 141 ; 49 
T. L. R. 288 ; 77 Sol. Jo. 198 ; 31 L. G. R. 
190. 


Part II. — Powers, Duties, and 

5. Add. Annotations: — As to ( 1) Folld. A.-G. v. 
County of London Electric Supply Co., [1920] 
Ch. 642. As to (2) Refd. A.-G. v. County of 
London Electric Supply Co., [1920] Ch. 542. 

As to (3). Apld. A.-G. v. Gravesend Corpn., 
[1930] Ch. 550. Refd. A.-G. v. County of 
London Electric Supply Co., [1920] Ch. 642. 
Generally , Consd. Damps Selsk Svendborg v. 
London, Midland Sc Scottish Ry. Co. (1929), 

20 Ry. Sc Can. Tr. Cas. 07. 

0a. Meaning of terms — “ Supply. ”} — For 

the purposes of the Electricity (Supply) Acts, 


Liabilities of Undertakers. 

“ consumer’s terminals ” are the ends of the 
lines of supply on the consumer’s premises ; 
Sc “ supply ” means supply at the consumer’s 
terminals. — A.-G. v. Gravesend Corpn., 
[1930] Ch. 560 ; 105 L. J. Ch. 202 ; 156 L. T. 
409 ; 62 T. L. R. 205 ; 80 Sol. Jo. 74 ; 34 
L. G. R. 412. • 

6b. “ Consumer’s terminals.”] — A.-G. 

v. Gravesend Corpn., No. 0a, ante. 

6c. Abstraction of water — “ Other source.”] — 
The King George Reservoir, belonging to the 
Metropolitan Water Board, is a “ river, 


PART I. SECT. 2. 

•a. Whether under jurisdiction of 
Public Utilities Board of Commissioners 
—Not St. John Power Commissioners.] 
— Ex p. New Brunswick Power Oo. 
(N. B.), [19261 1D.L.R. 483.— CAN. 

•b. Andover <t Perth Electric 

Light Commissioners. ] — Ex p. Andover 
& Perth Eleotrio Light Combs. 
(N. B.>. [1826] 1 D. L. R. 669.— GAN. 

si. Commissioner of Toronto Hydro - 
Electric Commission — Reappointment — 
Validity.}-* Comr. of the Toronto 
Hydro 'Eleotrio Commission is not a 
municipal officer Sc may be reappointed 
to bis office. — Reid v. Christie, [1935] 
2 D. L. R. 185 ; sub nom. R. v. 
Christie, [1935] O. R. 212. 


PART II. SECT. 1. 


is. Indian Electricity Act — Scope of 
Act. 1 — The Indian Electricity Act is 
not a complete code making the holders 
of licences issued thereunder free from 
the control of any other law or 
authority in respect of their operations, 
building, machinery Sc apparatus. — 
Madras Corpn. v. Madras Electric 
Tramways, Ltd. (1930), I. L. R. 54 
Mad. 364.— IND. 


sm. Contract with local authority of 
adjoining district for supply — M caning 
of “ adjoining district."]— Sect. 282 of 
Municipal Corpus. Act. 1920, provides 
that a council having established 
electric light works for the use of the 

li 


borough & its inhabitants may “ con- 
tract with the local authority of any 
adjoining district to supply electricity 
to snob local authority . . .*’ : — Held : 
the word “ adjoining in the sub-sect, 
must be construed in its primary 
meaning of “ lying next to ** or “ in 
actual contact with,*' & therefore, deft, 
borough, which had established such 
electric light works, was not entitled 
to contract to supply electricity to two 
boroughs situate respectively six Sc 
eight miles from deft, borough. — New 
Plymouth Borough Council v. Tabv- 
naki Eleotrio Power Board, [19331 
A. C. 680 ; 102 L. J. P. O. 212 ; 149 
L. T. 594.— H.Z. 
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stream, canal, inland navigation or other 
source,” within Electricity (Supply) Act, 
1919 (c. 100), s. 15 (1). — Metropolitan 
Water Board v. Transport Minister 
(1925), 90 J. P. 52 ; 42 T. L. R. 166 ; 24 
L. G. R 289. 

6d. Statutory authority incorporated by Electricity 
Commissioners — Power to promote bill for 
purposes of scheme — Extent of power.] — 
Defts. were a statutoiw body incorporated 
on July 29, 1925, by the Electricity Oomrs. 
under Electricity (Supply) Act, 1919 (c. 100), 
& a scheme made thereunder. This scheme 
strictly defined their district & gave them only 
some of the powers available under the 
Electricity (Supply) Acts ; but clause 10 
authorised them to promote u any ” bill 
“ for the purposes of this scheme ” : — Held : 
defts., as a purely statutory body, were 
strictly bound by their scheme, & were 
neither expressly nor impliedly authorised 
by their scheme or the Acts to expend their 
funds in promoting a Bill for the improve- 
ment of their scheme by enlarging their 
district, or by obtaining additional powers 
omitted from their scheme, though 
adumbrated in the Acts. — A.-G. v. London 
& Home Counties Joint Electricity 
Authority, [1929] 1 Ch. 513 ; 98 L. J. Ch. 
162; 140 L. T. 578;, 93 J. P. 115; 45 
T. L. R. 235; 27 L. G. R. 337. 

10. Add. Annotation : — Refd. A.-G v. County of 
London Electric Supply Co., [1926] Ch. 542. 

11. Add. Annotation : — Refd. Famworth v. Man- 
chester Corpn., [1929] 1 K. B. 533. 

After this case add : — 

.] — See , now , Electricity (Supply) Act, 

1926 (c. 51), s. 48. 


12. Add. Annotation: — As to (1) Consd. Caer- 
philly U. D. C. v . Griffin (1927), 44 T. L. R. 
132. 

13. Add. Annotation : — Refd. A.-G. v. Sunderland 
Oorpn. (1929), 46 T. L. R. 10. 


Sect. 9.— EXECUTION OF WORKS. 

Sub-sect. 1. — In General. 

17a. Right of undertakers to support — Pylons.] 
— West Midlands Joint Electricity 
Authority v. Pitt, Minister op Transport 
v. Pitt, No. 30a, poet. 

25. Add. Annotations: — Ae to (1) Consd. St. 
Nicholas Aeons, London v. L. C. O., [1928] 
P. 102. Retd. St. Nicholas Aeons v . L. C. 0., 
[1928] A. 0. 469. 

80. Add. Annotation : — Refd. Port of London 
Authority v. Canvey Island Oomrs. (1931), 
101 L. J. Oh. 63. 

80a. Wires carried over land — Sanction of Minister 
of Transport — “ Terms, conditions & stipu- 
lations.”] — (1) In the absence of consent by 
' the landowner, it is for the Minister of 

* Transport to consider whether a proposal 

* to place electric lines across any land, under 
Electricity (Supply) Act, 1919 (c. 100), 
s. 22, should be sanctioned, &, if he decides 
to sanction the proposal, what “ terms, 
conditions & stipulations ” should be attached 
to his sanction. Such “ terms, conditions & 
stipulations ” do not mean or include 
pecuniary terms, conditions or stipulations. 
(2) The Minister has no power to assess 
compensation payable to the landowner for 
a wayleave taken under Electricity (Supply) 
Act, 1919 (c. 100), s. 22 (1). The claim of 
the landowner for compensation is to be 


PART II. SECT. 9. SUB-SECT. 2. 

g i. Erection of voice. 1 — 

The Hydro -Electric Power Commis- 
sion of Ontario has no right, either 
under Power Commission Act, 1916, 
a. 6, or otherwise, without the consent 
of the municipal oorpn. controlling 
a highway, to place poles Sc wires 
upon the highway. — Hydro-Electric 
Powkr Commission of Ontario v. 
Grey County (1924), 66 O. L. R. 339. 
—CAN. 


PART II. SECT. 9, SUB-SECT. 5. 

sd. Removal of voice by county council 
— Liability for cod. 1 — Where an electrio- 
power Board in pursuance of the pro- 
visions of the Electrio-power Boards 
Act, 1926, has erected electrio-llght 
poles on a road which is subject to the 
control Sc management of a county 
council. Sc subsequently the oounty 
council effects Improvements on such 
road, thereby necessitating the removal 
of the poles to new positions on the 
road, the oounty council is liable for 
the cost of such removal. — Waitkmata 
County Council v. Waitkmata 
Electric -Power Board, [1932] N. Z. 
L. R. 94.— N.Z. 

Sec. also , case in Sect. 13, sub-seot. 2, 
poet . 

PART II. SECT. 11, SUB-SECT. 2. 

1 i. Failure by default of 

undertaker .] — In an action for damages 
for failure to supply electric power 
under a contract made in Not. 1912 
between the parties, it was admitted 
that defts. nad developed enough 
power in Jan. 1921, when the shortage 
ooourred, to have supplied all require- 
ments of pltfs.. Sc that they did not 
give them the power owing to the 
requirements of other oustomers : — 


Held ; defts. could not set up the 
requirements of other oustomers as 
modifying what on the face of the 
contract with pltfs. made com- 
pliance with pltfs.* demands an 
absolute undertaking. — Hollinqeb 
Consolidated Gold Mines, Ltd. v. 
Northern Canada Power Co., Ltd., 
[1923] 4 D. L. R. 1206 ; 54 O. L. R. 
608.— CAN, 

1 ii. Whether agreement ter- 

minable by notice. ]— If a power totermin- 
ate a oontraot on reasonable notice is to 
be implied it must be available to either 
party. Where, however, the power to 
terminate a contract, e.g. one for the 
supply of electric energy, is expressly 
given only to the party purchasing the 
energy. Sc there is a provision for a 
continuous payment by the purchaser, 
whether he avails himself of the counter 
consideration or not, it is impossible 
to extend the power to terminate to 
the other party, the vendor, by implica- 
tion of law. — Coniaoas Reduction 
Co., Ltd. v. Hydro -Electric Power 
Commission of Ontario, [1933] S 
W. W. R. 134 ; J1932J SD.L.E. 811 ; 


qffd.. 

CAN. 


[1933] 3 


R. 337, P. 0.— 


1 ill. Under _ 

municipcdity~Conetruction _ ___ 

men!.] — Maple Ridge Oorpn. 
Western Power Co. of Canada. 
[1926] 2 D. L. R. 625 ; 87 B. 0. R. 
252. — -CAN. 

m I. While arrears of ctarpe* 

unpaid — Liability for injury in dark - 
ness.] — Humphries v. Piotou County 

m 11. — Installation by tenant — 
Refusal of consent by landlord.} — The 
Electric Lighting Orders Confirmation 
(No. 14) AcCl890, enacts by the 
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Schedule (Glasgow Corpn. Electric 
Lighting Order, 1890), s. 21, that the 
undertakers “ shall,** upon the request 
of an owner or occupier of any premises 
situated within a certain distance from 
a distributing main, “ give Sc continue 
to give a supply of [electrical] energy ** 
for such premises in accordance with 
the provisions of the Order. 

The tenant of a dwelling-house, 
which formed part of a tenement. Sc 
was within the requisite distance from 
one of the undertakers* distributing 
mains, employed, with his landlord^ 
knowledge, his own contractor to make 
an installation of electricity in the 
dwelling-house. The landlord owned 
the whole tenement, including a main 
electric cable connecting the tenant’s 
dwelling-house with the undertakers* 
distributing main in the street. On 
the completion of the work, the under- 
takers, having been requested by the 
tenant to supply electrical energy to 
the dwelling-house, refused to ao so 
until the landlord’s consent had been 
obtained. The landlord, however, re- 
fused to consent to the supply Sc to the 
use of the main cable on the ground that 
the cable used in the tenant’s Installa- 
was not of the type which it was his 
practice to require for his properties. 
The tenant having, with concurrence 
of the procurator-fiscal, charged the 
undertakers, by way of complaint, with 


(l)i 

out the landlord’s consent to the supply 
Sc to the use of the main cable, the 
tenant was not* legally or in fact, in a 
position to receive a supply of electrical 
energy in terms of sect. 21 of the 
Order ; (2) in these atreumstanoes, the 


determined by an arbitrator under the pro- 
visions of the Electric Totin g Act, 1882 
(c. 56), & Acquisition of Land (Assessment of 
Compensation) Act, 1919 (c. 57), but not 
under Lands Clauses Consolidation Act, 
1846 (c. 18). The enactments with respect 
to the purchase A taking of lands otherwise 
than by agreement in Lands Clauses Con- 
solidation Act, 1845 (c. 18), are expressly 
excepted from incorporation in Electric 
Lighting Act, 1882 (c. 56), which is to be 
read with Electricity (Supply) Act, 1919 
(c. 100), as one Act, & therefore cannot be 
incorporated in these Acts by implication. 

(3) A contiguous owner may have to give 
support to the land in which the pylon is 
erected (Lord Hanworth, M.R.). — West 
Midlands Joint Electricity Authority 
v. Pitt, Minister op Transport v. Pitt, 
[1932] 2K.B.1; 101 L. J. K. B. 401 ; 147 
L. T. 122 ; 90 J. P. 159 ; 48 T. L. R. 332 ; 
30 L. G. R. 219, C. A. 

Annotation: — As to (1) Reid. Canadian Electrical Associa- 
tion v. Canadian National Railways, [1934] A. C. 551. 

83a. To «« person 99 requiring supply — Who Is 

— Receiver.] — A colliery co., at the time of 
the appointment of a receiver in a debenture 
holders’ action, owed a sum of money to an 
electrical distribution co. for electricity 
supplied to them. The distribution co. 
threatened to cut off the supply of electricity 
from the colliery co. unless payment of the 
arrears was guaranteed by the receiver. 
The receiver commenced an action to restrain 
the distribution co. from cutting off the 
supply. By South Wales Electrical Power 
Distribution Company Act, 1900, s. 40, it is 
provided that s “ the co. shall give a supply 
of energy to any person who requires a supply 
which may be given by this Act other than a 
supply in bulk upon that person entering 
into a binding agreement to lake the energy 
upon such terms as failing agreement shall 
be fixed by a single arbitrator appointed by 
the Board of Trade ” : — Held : the receiver 
was a “ person ” within the sect. A was 
therefore entitled to require a supply of 
electricity upon the terms set out m the 
sect. ; A the distribution co. must be re- 
strained from withholding or threatening to 
withhold from him a s upp ly of electricity. — 
Granger v. South Wales Electrical 
Power Distribution Co., [1931] 1 Oh. 651 ; 
100 L. J. Oh. 191 ; 145 L. T. 93; 29 L. G. R. 209. 

88a. General strike — Refusal to employ 

naval ratings— -Agreement with union workers 
to abandon supply of power.] — Pltfs., who 
carried on business in S., were entitled, by 
statute A by contract, to receive from the 
S. borough council a supply of electrical 
power, but were deprived of this supply on 
certain days in May, 1926, when the general 
strike was in operation. In respect of this 
deprivation of supply pltfs. sued defts., who 
were the members of the Electricity Supply 
Committee of the S. borough council, to 
whom the council had lawfully delegated the 
management of the electricity supply, alleging 
that defts. had wrongfully A maliciously 
conspired A combined among themselves A 
with the London District Committee of the 
Electrical Trades Union to procure A induce 
the borough council, its servants A agents, 
to discontinue the supply of electrical power 
to pltfs. The writ in the action was issued 
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on Jan. 13, 1927. Defts. denied pltfs.’ 
allegations, A pleaded Publio Authorities 
Protection Act, 1893 (c. 61). At the trial 
it was proved that at the end of Apr. 1920, 
when the general strike was threatened, the 
Govt, made preparations for the maintenance 
of essential services A offered to provide naval 
ratings to take the place of workers who 
might go on strike. The Govt, also issued cm 
Emergency Order relieving the S. borough 
council from its obligation to supply the whole 
of the previous requirements of consumers of 
power by 60 per cent. Defts. did not accept 
the Govt.’s offer of naval ratings to work the 
electricity plant, considering it unwise to do 
so in view of the likelihood of disorder in 
the borough ; but they discussed the position 
with the Trades Union Council A eventually 
resolved that if the union workers would con- 
tinue the supply of light they would abandon 
the supply of power. The result of this was 
that the supply of power to pltfs., as to all 
other occupiers of premises in the borough, 
was discontinued, whereby pltfs. suffered 
damage. The jury found that defts. in mak- 
ing the agreement whereby power was not 
supplied to pltfs. were not acting in good 
faith A in the honest belief that they were 
carrying out their statutory duties, A that 
they were actuated by an indirect motive to 
injure pltfs. A to further the interests of 
those taking part in the strike. Upon these 
findings judgment was entered for pltfs. 
Defts. appealed : — Held : there was no 
evidence to support the jury’s findings. — 
Scammbll G. A Nephew, Ltd. v. Hurley, 
[1929] 1 K. B. 419 ; 98 L. J. K. B. 08 ; 140 
L. T. 230 ; 93 J. P. 99 ; 27 L. G. R. 53, O. A. 

Annotation: — Refd. R. r. Minister of Health, Rx p. Yaffe, 
[1930] 3 K. B. 98. 

39a. Injunction to restrain supply by another 

person.] — Pltfs., a local authority empowered 
to supply electricity within a certain area, 
sought an injunction under Electric Lighting 
Act, 1909 (c. 34), s. 23, to restrain deft, from 
supplying electricity to certain consumers in 
the area : — Held : as the supply of electrical 
energy was not deft.’s primary business, the 
action failed. — Caerphilly Urban District 
Council v. Griffin, [1928] Oh. 171 ; 97 
L. J. Ch. 139 ; 138 L. T. 610 ; 92 J. P. 5 ; 44 
T. L. R. 132 ; 20 L. G. R. 38. 

89b. Negligence in supply — Whether action lies.) — 
Where a statutory duty is imposed on under- 
takers to supply electricity A default is made 
in ensuring a proper A sufficient supply which 
causes loss to a consumer who has received 
his supply by virtue of the statutory right 
A not under a special contract, no action lies 
at common law for damages for negligence 
against the undertakers. The only remedy 
is to enforce against the undertakers the 
penalty provided by statute. — Stevens v, 
Aldershot Gas, Water A District Light- 
ing Co. (now Mid-Southern District 
Utility Co.) (1932), 102 L. J. K. B. 12 ; 31 
L. G. R. 48. 

39c. Contract to supply for mining life of property — 
Company dissolved — Sale of mine.] — In 1931, 
the La Roche co., the owner of two mining 
claims, contracted as a consumer with the 
Northern Ontario Power Co. for the supply 
of electric power, a term of the contract being 
that it should “ extend for the mining life of 
the properties now or hereafter operated or 
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owned or controlled by the consumer in the 
Porcupine district.” The contract was made 
upon a printed form supplied by the power 
co., & did not contain any definition clause 
extending the meaning of the word “ con- 
sumer.” The contract was not assignable 
except with the consent of the power co. 
Power was supplied at intervals during 1932, 
1933 & 1934 as required, & on Oct. 31, 1934, 
the La Boche co. sold its mining claims to the 
Delnite Mines, Ltd., no assignment being 
made of the power agreement, as Delnite 
Mines, Ltd., did not wish to become bound by 
it, nor to become entitled to the benefit of 
it. In Nov. 1934, the La Boche co. informed 
the power co. that they no longer had any 
ownership in the property, & that they were 
going into voluntary liquidation. In the 
course of the liquidation, a claim was sub- 
mitted by the power co. for damages for 
breach of the contract of 1931. The power 
co. claimed that, by reason of the acts of the 
La Boche co. in selling its mining properties, 
going into voluntary liquidation & refusing 
further to carry out the terms of its agree- 
ment. the power co. had suffered damage 
to the amount of $524,163.24. The La 
Boche co. pleaded that, as a result of the sale 
of their mining claims, they had ceased to 
operate, own or control any mining properties 
or pther properties in the district of Porcu- 
pine, and that the contract had thereby 
ceased to be operative or binding on the 
parties thereto : — Held : the clause stating 
the period of the contract was so worded 
that the mining life which it contemplated 
was, in the events which had happened, the 
mining life while the properties were being 
operated or owned or controlled by the La 
Boche co. As there was no extended defini- 
tion of “ consumer,” it meant the La Roche 
- co. only. If an effective assignment had been 
executed, the assignee would have become 
the consumer for the purposes of the contract ; 
but, no one having become by assignment the 
consumer under the contract, the contract 
necessarily came to an end. — Northern 
Ontario Power Go., Ltd. v. La Roche 
Mines, Ltd., La Roche Mines, Ltd. v. 
Northern Ontario Power Co., Ltd., [1938] 
3A11E. R. 765 ; 82 Sol. Jo. 779, P. C. 

42a. Supply to premises partly outside area — 

Point of supply within area.] — Defts. were 
authorised by the County of London 
(Northern Extensions) Electric Lighting 
Order, 1897, made under Electric Lighting 
Acts, 1882 (c. 56) & 1888 (c. 12), to supply 
electricity within an area adjoining the 
relators' area of supply. Sect. 6 of the Order 
prohibited the supply of energy by defts. 
beyond their area of supply, & Electric 
Lighting Act, 1909 (c. 34), s. 23, contains a 
general prohibition against supplying energy 
outside an authorised area. Defts. entered 
into a contract to supply a firm having a 
small part of its premises within defts.' area 
of supply & the remainder of the premises in 
the relators’ area of supply. For the purpose 
of this contract defts. erected their apparatus 
on the part of the premises of the firm within 
their area, & the consumers’ terminals, that is, 
the point where the electricity was passed from 
defts.’ service lines to the lines on the firm’s 
premises owned & controlled by them, were 
also on that part of the premises. The use 
of electricity on this part of the premises was 


trivial. In the circumstances the A.-Q. 
brought an action on the relation of the 
relators to restrain defts. from supplying 
energy to the firm outside their area : — Held : 
the point of supply was the consumers’ 
terminals, A as the firm’s terminals were 
within defts.' area, defts. had not committed 
any breach of the prohibitions in their Order 
& the Act of 1909. — A.-G. v . County of 
London Electric Supply Co., (1920] Ch. 
542 ; 95 L. J. Ch. 357 ; 135 L. T. 601 ; 42 
T. L. B. 328 : 70 Sol. Jo. 486. 

Annotation : — Apld. A.-Q. v . Gravesend Oorpn. (1935), 53 
T. L. R. 205. 

43a. Supply to railway company by order of 
Minister — Amalgamation of railways.] — 

The corpus, of Birkenhead & Liverpool were 
each authorised undertakers for the supply of 
electricity within their respective areas of 
supply. The L. M. & S. By. Co., an amalga- 
mated co. within Railways Act, 1921 (c. 55), 
desired to obtain a supply of electricity for 
working the Wirral Railway, which was 
absorbed by the L. M. & S. By. Co. & was a 
^detached portion of their system lying partly 
’within the Birkenhead, but wholly without 
' the Liverpool, area of supply. They obtained 
tenders from Liverpool & Birkenhead, & the 
Liverpool tender being the lower, they 
accepted it subject to the consent of the 
Minister of Transport, which was given after 
the holding of a local inquiry. It was pro- 
osed to give a supply at a point in Liverpool 
elonging to the L. M. & S. By. Co., & to 
convey it to the Wirral Railway through the 
Mersey Railway tunnel under a wayleave 
agreement. Pltf. brought this action at the 
relation of the Birkenhead Oorpn. against the 
Liverpool Corpn. & the L. M. & S. By. Co., 
claiming that deft, corpn. had no power to 
give or the railway co. to take such a supply : 
— Held : (1) the Wirral Railway was not for 
the purpose of the powers of electrification a 
separate undertaking but part of the under- 
taking of the L. M. & 8. By. Co., which were 
the owners of a railway partly within & 
partly without the area of supply of the 
Liverpool Corpn. ; (2) the L. M. & 8. By. Co. 
was not restricted in regard to obtaining a 
supply of electricity for electrification of the 
Wirral Railway to the powers conferred by 
the Wirral Railway Act, 1900, s. 0, which 
was an enabling sect. & did not prevent 
sect. 47 of Electricity (Supply) Act, 1920 
(c. 51), from conferring the requisite power ; 
(3) the words “ may supply ” in sect. 47 did 
not refer exclusively to the power to supply 
electricity conferred by sect. 5 of Electric 
Lighting Act, 1909 (c. 34) ; (4) by supplying 
electricity within their area of supply to 
the L. M. & S. By. Co. for general purposes, 
the Liverpool Corpn. were, as part of t^iat 
supply was being used for the operation of 
capstans & traversers, “ supplying within 
their area or district of supply electricity 
for haulage or traction ” within sect. 47 ; 
(5) the words “ so supply electricity ” in 
sect. 47 meant supply electricity within their 
district or area of supply. Therefore sect. 47 
enabled the Liverpool Corpn. within their 
area of supply to supply, & the L. M. & 8. 
By. Co. to take, electricity for the electri- 
fication of the Wirral Railway. — A.-G. v . 
Liverpool Corpn., [1938] Ch. 70 ; [1937] 3 
All E. R. 091 ; 100 L. J. Ch. 290 ; 157 L. T. 
214 j 101 J. P. 619 ; 53 T. L. R. 989 ; 81 
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Sol. Jo. 628 ; 36 L. G. R. 620 ; 26 Ry. & 
Can. Tr. Oas. 40, C. A. 

47. Add . Annotations : — As fcT(l) Reid. Crediton 
Gas Co. v . Crediton U. O., [1028] Ch. 447 . 
As to ( 2 ) Reid. Western Power Co. of Canada, 
Ltd. v. Matsqui Corpn., [1934] A. C. 322. 

50. Add* Annotation : — Refd. Western Power 
Co. of Canada, Ltd. v. Matsqui Corpn., [1934] 

A. C. 322. 

52. For the paragraph in the original volume 
substitute the following paragraph : — 

Not Incompatible with performance of 

statutory duties.] — By a Provisional Order 
of 1898 the B. Council were constituted 
electricity undertakers in B. with power to 
charge up to a certain maximum price, but 
with authority to make special agreements 
with particular consumers as to price. By a 
transfer deed of Dec. 31, 1901, approved by 
the Board of Trade, the B. Council trans- 
ferred the undertaking to defts. with a 
provision for retransfer If defts. made default 
in their obligations as undertakers. By a 
supplemental deed of same date, made 
without the approval of the Board of Trade, 
defts. agreed with the B. Council not to 
charge higher prices than those charged in 
the adjoining borough of S. In 1911 the 

B. district Sc the contractual rights of the 
B. Council were transferred to pltfs., the 
S. Corpn., but defts. still remained electricity 
undertakers in B. Defts. having recently 
begun to charge higher prices than pltfs., 

E ltfs. brought an action to restrain their 
reach of agreement. Defts. contended that 
their agreement was ultra vires both under 
Electric Lighting Act, 1882 (c. 66 ), s. 11, 
which prevented them from divesting them- 
selves of their statutory powers without the 


consent of the Board of Trade, Sc also under 
the general law applicable to statutory under- 
takings : — Held : the agreement was a 
business transaction into' which defts. might 
reasonably enter ; it did not fetter the powers 
of defts. Sc was not incompatible with the 
performance by them of their statutory 
duties, Sc was not therefore ultra vires • — 
8outhport Corpn. v* Birkdale District 
Electric Supply Co., [1926] Ch. 794 ; 94 
L. J. Ch. 371 ; 133 L. T. 364 5 89 J. P. 149 ; 
69 Sol. Jo. 623 ; 23 L. G. R. 490, C. A. ; affd. 
sub nom. Birkdale District Electric Supply 
Co. v. Southport Corpn., [1920] A. C. 365 ; 
95 L. J. Ch. 587 ; 134 L. T. 673 ; 90 J. P. 77 ; 
42 T. L. R. 303 ; 24 L. G. R. 157, H. L. 

Annotations : — Refd. Brown v. Dagenham Urban District 
Counoil, [1929] 1 K. B. 737 ; He Haywood's Conveyance, 
ChOHhiro Lines Committee v. Liverpool Corpn., [1938] 2 
All E. It. 230. 

52a. Two-part tariff — Validity.]-— A ttohnky- 

(Jenhral r. Wimbledon Corpn., 1 1940 1 l 

All E. It. 76. 

54a. .] — A local authority were the 

undertakers for the supply of electricity in 
their district, but no electric inspector had 
been appointed for that district, Sc con- 
sequently the meters which the local 
authority supplied to their consumers, 
although standard meters, were not duly 
certified as required by Electric Lighting 
(Clauses) Act, 1899 (c. 19), Sched., s. 49. A 
consumer of electricity objected to the 
demand made upon him for electricity alleged 
to have been consumed by him during a 
summer quarter. He alleged that either the 
meter had incorrectly registered the amount 
consumed or that the meter had been incor- 
rectly read. After a long correspondence the 
local authority cut off the consumer's supply 


PART II. SECT. 11, SUB-SECT. 6.— A. 

p |. Ai fixed rate for definite 

period — Whether valid. ] — In the absence 
of an express or neoeeaartly Implied 
arrant of power to pltf. town to contract 
to supply electric energy from its 
municipal plant for a definite period at 
a fixed rate, held that such a contract 
was ultra vires, since it wiped out during: 
its currency the statutory power of the 
town to fix from time to time such rates 
as it may deem necessary in the proper 
management of the utility, of whloh 
the council are in a sense trustees 
for the public. — Broad view Town 
v. Saskatchewan Co-operative 
Creameries, Ltd., [1928] 1 D. L. R. 
1119; [19281 1 W.W.R. 324; 22 Sask. 
L. R. 356. — CAN. 

so. Powers of municipality as under- 
taker — No power to surcharge for delay 
in payment.) — A municipal corpn., 
though it may allow discounts for 
prompt payment for supplies of gras or 
electricity, cannot surcharge for delay 
in payment unless it is given statu- 
tory authority so to do, & no such 
authority at present exists. — Nelson 
City Corpn. e. Busbridoe, [1930] 
N. Z. L. R. 269.— N.Z. 

se. Prohibition against discrimination 
in grant to company — Construction of 
grant.] — By a contract made in 1913, 
resp. municipal corpn. granted to applt. 
00 . the right & privilege to sell electric 
energy for lighting, heating, power, 
industrial Sc other purposes incidental 
thereto, within the municipality for a 
period of forty years. By clause 11 
the 00 . agreed not to make any charge 
for supplying the corpn. or any of the 
inhabitants of the municipality greater 
than that paid for similar services by 
any municipality or the inhabitants 
thereof. Sc that it would not dis- 
criminate against the corpn. or 
residents of the municipality : — Held: 


(1) the prohibition against making 
higher charges was not limited to 
charges made by applt. co. itself, but 
extended to charges made by any 
supplier In the Province ; (2) the 

words '* similar services M did not rofer 
to the character of the areas supplied 
according as it rendered the service 
more or less costly, but to the purpose 
or user of the electric energy supplied 
according to classifications In schedules 
of rates. — Western Power Co. of 
Canada, Ltd. v. Matsqui Corpn., 
[1934] A. C. 322 ; 103 L. J. P. C. 67 ; 
150 L. T. 441, P. C. — CAN. 

■g. Reduction — Grounds for order. ] — 
Decrease In costs of energy is not alone 
sufficient ground for the Public Utility 
Commission to order a reduction of 
rates to the consumer. — R. v. Public 
Utilities Commissioners, [1935] 1 
D. L. R. 456 ; 9 M. P. R. 1.— CAN. 


PART II. SECT. 11, SUB-SECT. 6.— B. 

q i. Inaccurate accounts sub- 

mitted.] — Applts., a private co. which 
generated & supplied electrical power 
in the City of Fredericton, New Bruns- 
wick, were, however, a “ public 
utility *• co. within Public Utilities 
Act, R. S., 1927, of New Brunswick, 
& were accordingly under a statutory 
duty to furnish reasonably adequate 
service Sc facilities. Sc were strictly 
limited, in accordance with filed scheds. 
open to publio Inspection, as to the 
rates, tolls Sc charges which they could 
make Sc exact. Reaps., who carried 
on a dairy business In Fredericton, 
bought from applts. electric energy 
which they used in the manufacture 
of butter, ioe -cream Sc other milk pro- 
ducts. To arrive at the correct amount 
of electric energy supplied it was 
necessary to multiply the meter dial 
reading by ten ,but owing to a mistake 

1* 


on the part of the applts. that was not 
done ovor a period of twenty-eight 
months, with the result that during 
that time the reaps, were charged with 
only one -tenth of the electric energy 
supplied to them. On a claim by 
applts. to recover the balance of nine- 
tenths : — Held : applts. wore not 
estopped from recovering the sum 
claimed. The duty Imposed by the 
Publio Utilities Act on applts. to 
charge, & on reaps, to pay, at scheduled 
rates, for all the electric current 
supplied by the one & used by the 
other could not be defeated or avoided 
by a mere mistake in the computation 
of accounts. The relevant sects, of the 
Act were enacted for the benefit of a 
section of the publio. Sc in suoh a case 
where the statute Imposed a duty of a 
positive kind it was not open to resps. 
to set up an estoppel to prevent It. 
An estoppel is only a rule of evidence, 
& could not avail to release applts. 
from an obligation to obey the statute, 
nor could it enable resps. to escape 
from the statutory obligation to pay 
at the scheduled rates. The duty of 
each party was to obey the law. — 
Maritime Electric Co., Ltd. v. 
General Dairies. Ltd., [1937] A. O. 
610; [1937] 1 All K. K. 748 ; 106 

L. y. P. C. 81 ; 156 L. T. 444 : 53 
T. L. R. 391 ; 81 Sol. Jo. 150, P. 0. 

•k. Whether entitled to lien— Under 
Public Utilities Act. R. S. O 1914 
(e. 204), s. 27.] — Welland City v. 
Electric Steel Sc Metals Co., Ltd., 
[1927] 2 D. L. R. 168 ; 60 O. L. R. 
127.— €AN. 

si. Sumply to tenants — 

Tenants evicted .] — Had : the only right 
of the undertakers was to lecover 
damages for the refusal of the con- 
sumers to carry out their contract. — Re 
McKittbick Properties, Ltd., [19271 
2 D. L. R. 93 ; 60 O. L. R. 132.— CAN. 
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of electricity, alleging that they had the 
right to do so under Electric lighting Act, 
1882 (c, 66), s. 21. In an action In a county 
ct. by the consumer for an injunction to 
restrain the local authority from cutting off 
his supply of electricity the county ct. judge 
held there was a bond fide dispute between the 
consumer Sc the local authority as to the 
amount due Sc that therefore the local 
authority were not entitled to cut off the 
customer’s supply of electricity by reason of 
sect. 18 of the Electric lighting Act, 1909. 
On an appeal by the local authority : — Held : 

(1) having regard to the finding of fact by 
the county ct. judge that there was a bond fide 
dispute between the parties the local authority 
were not entitled to cut off the consumer’s 
supply of electricity by reason of Electric 
lighting Act, 1909 (c. 34), s. 18, as the cutting 
off of a supply of electricity was a most 
effective Sc practical refusal of supply ; 

(2) inasmuch as the meter furnished by the 
local authority to the consumer was not a 
duly certified meter as required by Electric 
Lighting (Clauses) Act, 1899 (c* 19), Sched., 
s. 49, the register of that meter was not 
conclusive evidence of the value of the supply. 
Joseph v. East Ham Corpn., [1936] 1 K. B. 
30? ; 106 L. J. K. B. 410 ; 153 L. T. 444 ; 
99 J. P. 431 ; 61 T. L. R. 579 ; 79 Sol. Jo. 
025 ; 33 L. G. R. 431, C. A. 

66a. Refusal of supply — Bonft fide dispute pending.] 
— Joseph v. East Ham Corpn., No. 64a, ante. 

68a. Overhead wires — What statutes applic- 

able.] — West Midlands Joint Electricity 
Authority v. Pitt, Minister op Transport 
v. Pitt, No. 30a, ante . 

64* Add. Annotation: — Refd. Graigola Merthyr 
Co. v. Swansea Corpn. (1927), 188 L. T. 465. 

64a. Notice by highway authority of intention to 
reinstate road — Liability of undertaker for 
injury to public.] — The receipt of a notice 
under Electric lighting (Clauses) Act, 1899 
(c. 19), Sched., para. 10, does not relieve the 
undertakers from their duty to protect the 
public from injuries sustained owing to the 
roadway not having been reinstated after 
an excavation has been made by them, if the 
highway authority fails to comply with their 
requisition. 

Serrible : a notice under para. 16 to the 
undertakers need not be a written notice & 
can be inferred from a course of conduct. — 
Pearce v. County op London Electric 
Supply Co., Ltd. (1935), 34 L. G. R. 349. 

64b. Whether writing necessary.] — Pearce v. 


County op London Supply Co., Ltd., 
No. 64a, ante . 

65a. Liability for — Under Electric Lighting (Glauses) 
Act, 1899 (c. 19).] — Pltf., who was a farmer, 
was the occupier of property in the neigh- 
bourhood of an electricity power station 
which had been erected by deft, corpn. under 
Parliamentary powers Sc which emitted fumes 
heavily charged with sulphur & sulphur 
compounds so as to damage the property 
occupied by the pltf. In an action for a 
nuisance: — Held : (1) above Act did not 

expressly make defts. liable for a nuisance, 
but (2) as defts. had not proved the nuisance 
to be the inevitable result of the exercise of 
their statutory powers pltf. was entitled to an 
injunction & damages. — Manch e ste r Corpn. 
v. Farnworth, [1930] A. 0. 171 ; 99 L. J. K. B. 
83 ; 40 T. L. R. 85 ; 73 Sol. Jo. 818 ; 94 J. P. 
62 ; avb nom. Farnworth v. Manchester 
Corpn., 142 L. T. 145 ; 27 L. G. R. 709, H. L. 

Annotation : — Generally Held. Markland v. Manchester 
Corpn., [1934] 1 E. B. 566. 

67. Add. Annotations : — Refd. Farnworth v. Man- 
. Chester City Corpn., [1929] 1 K. B. 533 ; Price 
. v. Hilditch, [1930] 1 Oh. 600 ; West Midlands 
Joint Electricity Authority v. Pitt, Minister 
of Transport v. Pitt (1932), 90 J. P. 169. 

70a. Fumes — Injunction.] — Manchester Corpn. 
v. Farnworth, No. 65a, ante. 

72. Add Annotations: — Gonad. Noble v. Harrison, 
[1926] 2 K. B. 332. Distd. St. Anne’s Well 
Brewery Co. v. Roberts (1928), 140 L. T. 1 ; 
Bartlett v. Tottenham, [1932] 1 Oh. 114 ; 
Fardon v. Har court- Rivington (1932), 48 
T. L. R. 216 ; Wilkins c. Leighton (1932), 76 
Sol. Jo. 232. Apld. A.-G. r. Oorke (1932), 
48 T. L. R. 650 ; Hale v . Jennings Bros., 
[1938] 1 All E. R. 579. Refd. Ilford U. C. v. 
Beal, [1925] 1 K. B. 071 ; Booth v. Thomas 
(1920), 95 L. J. Ch. 100 ; Smith v. G. W. Ry. 
(1926), 135 L. T. 112 ; Glanville v. Sutton 
(1927), 44 T. L. R. 98 ; G. W. Ry. v. S.S. 
Mostyn, [1928] A. C. 67 ; Pontardawe R. D. 0. 
v . Moore-Gwyn, [1929] 1 Ch. 060 ; Sycamore 
v. Ley (1932), 147 L. T. 342 ; Bishop v. Con- 
solidated London Properties, Ltd. (1933), 
102 L. J. K. B. 257 ; Knott v. London County 
Council, [1934] 1 K. B. 120 ; Ryan v . Youngs, 
[1938] 1 All E. R. 522 ; Sedleigh-DenflekT v 
St. Joseph’s Society for Foreign Missions Sc 
Hillman, [1938] 3 All E. R. 321 ; Hanson v. 
Wearmouth Coal Co., [1939] 3 All E. R. 47 ; 
Mulholland Sc Tedd, Ltd. v. Baker, [1939] 
3 All E. R. 253. 

78. Add. Annotation : — Refd. Manchester Corpn. 
v. Farnworth (1929), 46 T. L. R. 86. 


PART II. 8E0T. 18, SUB-SECT. 1. 
sp. Injury to workman — Limitation 
of action — Electric-Power Boards Act, 
1925, s. 127.] — Applt., who was em- 
ployed by reaps., a body corporate 
constituted under the provisions of 
Electrio -Power Boards Act, 1925, 
alleged that on June 6, 1930, while 
working on a transformer connected 
with high powered lines he met with 
an accident Sc sustained injuries. He 
issued a writ against the resps. on 
Apr. 1 , 1932, claiming general Sc speoial 
damages. On July 5, 1932, he de- 
livered an amended statement of claim, 
basing his claim alternatively on (a) a 
breach of an implied term of his con- 
tract of employment, or (5) a breach of 
duty owed by the resps. to him as a 
workman In their employ: — Held: 
the olaim was out of tune under 
sect. 127 of the Act. The statutory 


words were characterised by the utmost 
amplitude. Sc the action was one 
against resps. for something done or 
omitted to be done in the execution 
or intended execution of the Act within 
sect. 127. It mattered not whether 
applt. *s claim was regarded as based 
on Implied oontract or tort. — Vincent 
o. Tauranoa Electric-Power Board, 
[1937] A. O. 196 : [1936] 3 All E. R. 
884 ; 106 L. J. P. O. 11 j 156 L. T. 
151 ; 80 Sol. Jo. 1084, P. 0.— N.Z. 

PART IL SECT. 18, SUB-SECT. 8 . 

st FaUino wires — Compensation .} — 
Damage to land or stock from falling 
wires, arising apart from unauthorised 
or negligent acts on the part of a power 
board for which claimants would have 
a remedy by action at law: — Held: 
Improbable s too speculative to form 
a subject of compensation, — W ood e. 
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Taranaki Elbotrio-Poweb Board, 
[1927] N. Z. L. R. 322.— N.Z. 


PART II. SECT. 13, SUB-SECT. 8 . 

73 a. .] — The use of electrio 

energy for lighting or other domestic 
purposes is so reasonable Sc prevalent 
that to bring eleotrioity upon land or 
premises for such purposes la to use the 
land or premises in a natural Sc not an 
unnatural way. A person who keeps 
on his premises electric energy for 
domestic purposes is bound to exercise 
reasonable care to prevent damage 
th e refr o m accruing, but he is not 
responsible for damage not doe to his 
own default. — Decanal Soorma e. 
Rangoon Indian Tblboraph Assogn., 
Ltd. (1935), I. L. R. 13 Ran. 369.— 
IND. 

1 (p. 213)1. Fuss during s tor m 
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76. Add. Annotation : — Apld. Farnworth v. Man- 
chester Corpn., [1929] 1 K. B. 633. 

84a. Fire caused by faulty circuit — Damage by 
water.] — (1) In premises adjoining those of 
pltf. a fire originated, owing to some un- 
known defect in the electrical wiring. Pltf.’s 
premises were damaged by the water used 
for extinguishing the fire : — Held : in the 
absence of any proof of negligence by defts. 
in the installation or the maintenance of the 
electrical wiring, they were not liable in 
damages to pltf. under the doctrine of 
Hylands v. Fletcher . 

(2) For the purpose of reinstating both 
premises a hoarding was erected just outside 
pltf.’s premises, interfering with access to 
them. Pltf.’s trade in fact increased during 
that period : — Held : it was impossible to 
say that there was no interference with 
pltf.’s trade by reason of the erection of the 
hoarding & damages were assessed under this 
head at £15, if upon appeal they should be 
held to be recoverable.-— Collingwood v. 
Home & Colonial Stores, Ltd., [1936] 1 


All E. B. 74 ; 80 Sol. Jo. 167 ; affd. 9 [1986] 
3 All E. R. 200, O. A. 

84b. Measure of damages — Erection of hoard- 

ing during rebuilding — Interference with 
access.] — Collingwood v. Home A Colonial 
Stores, Ltd., No. 84a, ante . 

88a. Basis of assessment — Deduction of sinking 
fund payments.]— An electricity undertaking 
carrying on business under statutory powers 
was required by statute to set aside out of 
revenue certain sinking fund payments to 
provide for the value of its physical assets 
when the undertaking would be transferred 
to a joint electricity authority in 1971 : — 
Held : in arriving at the rateable value of 
the undertaking, on the “ profits ” basis, the 
sinking fund payments were not to be de- 
ducted from the profits.— St. James’ & Pall 
Mall Electric Light Co., Ltd. v. West- 
minster Assessment Committee, [1934] 
A. C. 33 ; 103 L. J. K. B. 9 ; 160 L. T. 123 ; 
98 J. P. 20; 50 T. L. R. 75; 77 Sol. Jo. 815 ; 
32 L. G. R. 1, H. L. 

Annotation : — Reid. Re Southern Railway Oo. Appeals 
(1935), 152 L. T. 299. 


Contributory negligence.] — A fuse be- 
tween high tension wires & a trans- 
former was ignited during a storm & a 
person killed : — Held : the co. was not 
liable, as the deceased had approached 
too near the live wire without exouse. 

— POTVIN V. GATINEAU ELECTRIC 

Light Oo., [1935] 4 D. L. R. 1 ; 5 
F. L. J. (Can.) 99.— CAN. 

o L Injury to licensee with 

notice of danger.] — An action for 
damages for personal injuries sustained 
by pltf. as the result of his fishing-rod 
coming into contact with an electrical 
transmission wire which deft. oo. main- 
tained under an easement therefor 
granted by the owner of the land over 
which the wire was carried. The land 
was In the possession of a tenant Sc the 
pltf. had, apparently, the implied 
assent of the tenant to go on the land. 
The Jury found deft, negligent in main- 
taining the wire too near the ground, 
but also found that pltf. had been 
oontributorUy negligent. Sc apportioned 
the damages. The judge dismissed 
the action, on the ground that the 
cause of action as set up in the plead- 
ings was confined to alleged breaches 
of the regulations for such wires under 
Electrical Energy Inspection Act, 
R. S. B. 0., 1924 (o. 77) z—Hdd: the 
appeal should be dismissed, on the 
ground that pltf. was aware of the 
danger but took no care to avoid it. Sc 
deft, owed no duty to him to have its 
wire strung higher. — Sale v . East 
Kootenay Power Oo., Ltd. (No. 2), 
[1931] 3 W. W. R. 117 ;4D.L.R. 221 ; 
44 B. O. R. 141 ; affd., [1931] 4 D. L. R. 
593 ; S. O. R. 712. — CAN. 

o U. On standard.] — Pltf., 

a boy of ten years, claimed damages 
for personal injuries occasioned by the 
negugenoe of defts. His injuries were 
sustained by coming In oontaot with 
wires carrying an electrio current at 
the top of a standard Sc of falling from 
the standard : — Held : defts. not 
liable. — K enny e. Electricity Supply 
Board, [1932] I. R. 73.— IR. . 

o 111. Power line In tree — Short 

circuit during storm.}— Cretin v. 
Ottawa Electric Oo., [1981] 1 

D. L. R. 792; affcL, [1931] & O. R. 
407 ; 3 D .L. R. 113.— CAN. 

o hr. Improper supply of high 

tension current.}— -One of pltfs., a boy 
lying In bed In the bouse of his mother, 
the other pltf.. was burned by a current 
of electricity from the town supply : — 
Held .* (1) the town oorpn. was liable 
for the acts of the Boards of Oomrs. 
appointed under a bye-law; (2) the 


system was defective, since it consisted 
of a high tension current ; (3) there 
was no contributory negugenoe, 
although the iron bedstead was in 
contract with a radiator in contact 
electrically with the earth, for this was 
usual Sc common. — Young v. Graven - 
kurst (1910), 22 O. L. R. 291 ; affd. 
(1911), 24 O. L. R. 467.— CAN. 

78 I. Limitation of — Statutory 

authority.] — The principle of Hylands 
v. Fletcher , No. 72, does not apply to 
persons properly exercising their 
statutory powers. — Hancock v. Mid- 
land Junction Municipality Oorpn. 
(1926), 28 W. A. L. R. 91— AU8. 

■k. Liability of licensee for leakage — 
Although supply line constructed by 
consumer .] — Where a supply line is 
constructed by the consumer the 
licensee remains liable for leakage of 
the current through the supply line. — 
Rangoon Electric Tramway & 
Supply Co., Ltd. v. King-Emperor 
(1933), I. L. R. 11 Ran. 162.— IND. 

sg. Standard of care required.] — Cos. 
supplying electricity for lighting Sc 
power are engaged in an operation of a 
dangerous nature Sc are bound to 
exercise over their systems a super- 
vision Sc diligence proportionate to the 
peculiar Sc dangerous character of the 
commodity in whloh they deal. — 
Blumsen v. National Light Sc Power 
Co., Ltd., [1934] 1 W. W. R. 257.— 
CAN. 

PART II. SECT. 16. 

•o. Assessment of franchise — Va- 
lidity.] — Applt. had a special franchise 
for supply of electric light Sc power 
to reap. town. It had only a distribu- 
tion system within the town, its 
generating plant being elsewhere. The 
town assessed the pole line Sc distribu- 
tion system at $3,000 Sc the franc h ise 
at 67,000. Applt. oontended that, as 
It had no property In the town except 
that assessed at 63,000 as aforesaid, 
the 67,000 assessment on the franchise 
was illegal: — Held: the assessment 
did not violate seot. 413 (6) of Town 
Act. Saak, 1927. Assessment must be 
made of the land Sc, in addition, of 
the special franchise according to the 
method of determination laid down. 
Any argument that might otherwise 
bebased on “ double assessment ” was 
met by the express statutory pro- 
vision.— Canadian Uttlitixs, Ltd. v. 
Strasbourg Town, [1931] 8. O. R. 
72: 2D.LR. 43.— CAN. 

•r. Offices of Power Commission .} — 
Nova Scotia Power Commission is 
exempted from taxes for 
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offloes occupied under a lease, by 
Power Commission Act, 1830. — Re 
Nova Sootia Power Commission 
Sc Bank of Nova Sootia, [1935] 3 
D. L. R. 495 ; 9 M. P. R. 475.— CAN. 

■t. Plant of Power Board A — The 
exemption of “ machinery, whether 
fixed to the soil or not, from the 
definition of “ rateable property ” In 
Rating Aot. 1925, s. 2, includes the 
whole of the plant of an electrio- 
power board for the generation of 
electricity by water-power. Sc is not 
applicable only to tho moving parts of 
such plant — namely, the turbines 
which drive tho generator together 
with the generator Itself. — Grey 
County v. Grey Elbotrio-Powbr 
Board, [1936] N. Z. L. R. 247.— N.Z. 

•w. Hydro-electric uxnks — Basis of 
assessment.] — In valuation of a hydro- 
electric works : — Held : the con- 
tractor’s principle was properly 
applied, but no addition should be 
made to the capital cost in respeot of 
pre-war construction, & a 33ft reduc- 
tion should be made for depreciation 
Sc obsolescence. — British Aluminium 
Oo. v. Inverness-shire Assessor, 
[1937] S. L. T. 375. — SOOT. 


PART IL SEOT. 24. 
sq. What must be shown .] — To 
establish the offence, under seot. 47 (1) 
of the Electric Light Sc Power Aot, 
1928, of fraudulently using electricity 
of any undertakers, it must dearly 
appear that the person charged used 
the electricity with Intent to defraud 
the undertakers by depriving them of 
their electricity without due payment 
therefor. — Foster v. Damyon, [1932] 
Argus L. R. 477. — AUS. 


PART II. SECT. 26. 

sa. Property in apparatus on 
premises — Transformers , switches <tr 
bulbs. ] — Held : the words “ dynamos, 
poles Sc wires” in 3 Edw. 7, 1903, 
o. 45, s. 20, refer to the equipment 
neoessary to render electricity avail- 
able for the ratepayers generally, as 
contrasted with equipment neoessary 
to supply any individual ratepayer. 
The expression ” ail other machinery 
construed ejusdem generis with the 
words “dynamos, poles Sc wires 
does not include transformers, switches 
or electrio bulbs in private houses or 
factories. Sc which would only benefit 
the individual ratepayers Sc not tbs 

N. B. fe. 446.— CAN. 
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88b. Ring main passing through several rating 
areas — Apportionment ol annual value.] — In 

the absence of special circumstances, & 
where the fund is adequate for the pur- 
pose, the total rateable value of a ring 
trunk main, which supplies electricity in 
bulk to authorised distributors in a number 
of parishes in several counties, must be 
apportioned on the directly & indirectly 
productive hereditament principle, those 
parts of the main in parishes where it is not 
tapped being treated as indirectly productive 
Sc allocated only a reasonable percentage, 
taken on the structural value, & the residue 
of the total rateable value being divided 
between the parts of tl*c main which are 
tapped, & therefore directly productive of 
profit, in accordance with the gross receipts 
of the parish. — M etropolitan Electric 
Supply Co., Ltd. v . Buckingham: County 
Valuation Committee ; Metropolitan 
Electric Supply Co., Ltd. v. Surrey 
(North Western) Area Assessment Com- 
mittee, [1939 J 1 K. B. 001: [1939] 1 All 
K. R. 36 ; 108 L. J. K. B. 225 ; 160 L. T. 
497; 193 .1. P. 44; 55 T. L. R. 308; 83 
Sol. Jo. 135 ; 37 L. G. R. 207. 

108a. What amounts to employment by 

“ Authorised undertaking ” — Employment 
when claim arises.] — The claimant N. had 
been employed as an electrical engineer by a 
co. supplying electricity at P. The co. 
entered mto an agreement with an authorised 
undertaking at N. to take electricity in bulk 
from that undertaking, & ceased itself to 
supply electricity from the date of the agree- 
ment. The co. then dismissed the claimant, 
having no further need for his services. He 
claimed to be entitled to compensation under 
Electricity (Supply) Act, 1919 (c. 100), s. 16, 
on the ground that he had suffered loss of 
employment in consequence of an agreement 
between authorised undertakers within that 
sect. ; Sc he based the amount of his claim 
on the fact that he had been in receipt of 
an annual salary. The referee held, subject 
to the opinion of the ct. on a special case, that 
the claim of the claimant was correct, Sc that 
the amount of compensation to which he was 
entitled was £1,160 : — Held : on argument 
of the special case, (1) although at the time 
when the agreement was made between the 
P. co. Sc the N. undertaking the co. was not 
an authorised undertaker, it had since 
become an authorised undertaker & was one 
at the time when this claim arose, & it was 
therefore covered by the reference in sect. 16 
to authorised undertakers ; Sc (2) on the 
facts, the claimant was employed at a weekly 
Sc not an annual salary, Sc the compensation 
due to him must be calculated accordingly. — 
Naylor v. Peacehaven Electric Light Sc 
Power Co., Ltd. (1931), 47 T. L. R. 535. 

108b. Employment at “ annual salary ” — 

What amounts to.] — Naylor v. Peacehaven 
Electric Light Sc Power Co., Ltd., No. 
103a, ante. 


108c. Meaning of “scheme.”] — Electricity 

(Supply) Act, 1919 (c. 100), s. 16, provided 
that “ if . . . within five years from the 
date when under this Act ... a scheme for 
the improvement of the supply of electricity 
in any district has come into operation,” 
any servant who has been regularly employed 
in any authorised undertaking proves that in 
consequence of the Bcheme he has suffered 
loss of employment or diminution of wages 
he shall be entitled to compensation. The 
Electricity Comrs., in order to provide for 
the improvement of the existing organisa- 
tion for the supply of electricity in a district, 
made an Order under sect. 7 of the Act of 
1919, constituting an electricity district Sc 
establishing an Electricity Advisory Board for 
that district. The Order, which provided 
that the Scheme set out in the Sched. to 
the Order should operate Sc have effect, came 
into operation on June 4, 1924, having been 
previously confirmed by the Board of Trade 
& approved by resolutions passed by both 
Houses of Parliament. Under the Scheme 
'set out in the Sched. the Advisory Board 
could only make recommendations to the 
* constituent bodies composing it Sc to the 
Electricity Comrs. Para. 11 of the Scheme 
provided as follows ; “ (1) The main outlines 
of the Technical Scheme for the improvement 
of the supply of electricity in the district, to 
which the general approval of the Comrs. is 
hereby given, are sen forth in the Second 
Annex hereto, which Annex shall be deemed 
to form part of this Scheme Sc shall have effect 
accordingly. (2) The Board shall take all 
steps within their power to secure the carrying 
into effect of the Technical Scheme, which 
may be modified or varied with the approval 
of the Comrs.” The main outlines of the 
Technical Scheme in the Second Annex pro- 
vided that certain generating stations, includ- 
ing a new one belonging to the Leicester 
Corpn., should be utilised under the Scheme 
Sc extended as might hereafter be determined. 
Sc that certain generating stations, including 
two belonging to the Leicester Corpn., should 
be utilised until the load could be transferred 
to the new stations. Those two stations were 
closed down in Aug. Sc Sept. 1930, Sc a number 
of workmen employed therein in consequence 
lost their employment or suffered a diminu- 
tion of wages. Sc on Nov. 5, 1930, they claimed 
compensation from the Leicester Corpn. under 
Electricity (Supply) Act, 1919 (c. 100), s. 16. 
It was contended on their behalf that the 
word “ scheme ” in that section referred not 
to the Scheme in the Sched. to the Order, 
under which the Advisory Board was 
established, but to the Technical Scheme set 
out in the Annex, which provided for the 
closing of the two generating stattonq & 
under which they were closed ; — Held : the 
word “ scheme ” in sect. 16 meant the 
Scheme for the improvement of the existing 
organisation for the supply of electricity 
in any district which the Electricity Comrs. 


PART II. SECT. 27 
•b. Whether ootnpu Isory — Agreement 
with provision for arbitration con- 
firmed by statute.] — An agreement 
between a municipality Sc a oo. for 
the supply of electric light Sc other 
services to the oltisens of the muni- 
cipality contained a clause for the 
adjustment of rates in future between 


the parties with provision for arbn.. 
Sc an Aot was passed in . 1006 
confirming it Sc declaring it binding 
upon the parties : — Held : the effect 
of the Aot was not to turn the clause 
in the agreement into a statutory 
obligation to go to arbn. but the 
Act only made valid Sc binding what 
without it might have been an invalid 
agreement* — Red Deer (City) t>. 
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Western General Electric Co., 
119241 2 D. L. R. 317 ; 1 W. W. R. 
1092 ; 20 Alta. L. R. 372.— CAN. 

id. Authority of council to refer 
dispute to arbitration — Validity of eon* 
seouent cncard — Power Commission Act, 
R . 8 . O.. 1914 (c. 39), t. 18.)— BRACE V . 
Hydro Electric I^ower Oomamttm 
or Ontario, [1927] 1 D. L R. 277; 
[1927] 8. O. R. 251.— CAN. 
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had to approve or formulate under sect. 5 
of the Act of 1019, A the Order giving effect 
to which in the present case came into opera* 
tion under sect. 7 of that Act, as soon as it 
was confirmed by the Board of Trade & 
approved by resolutions of both Houses of 
Parliament, the last of which in the present 
case was June 4, 1024, A consequently the 
claims for compensation were out of time. 
Further, even if the word “ scheme ” in 
sect. 16 meant Technical Scheme, inasmuch 
as para. 11 of the Sched. provided that 
the Second Annex, in which the main out- 
lines of the Technical Scheme were set out, 
should be deemed to form part of the Scheme 
A should have effect accordingly, therefore 
it came into operation on the same date 
as the Scheme. — Betts v . Leicester Corpn., 
[1032] 1 K. B. 679 ; 101 L. J. K. B. 263 ; 146 
L. T. 466 ; 96 J. P. 114 ; 48 T. L. R. 223 ; 70 
Sol. Jo. 129 ; 30 L. G. R. 163. 

03d. Employees not employed by transferred 

undertaking — Loss due to transfer.]— By a 

special Act of 1903 an electric tramways 
undertaking (“ the omnibus co.”) was 
authorised to enter into agreements for the 
supply of electricity to local authorities or 
cos. authorised to supply electricity in dis- 
tricts through which any part of the tram- 
ways ran. Part of the tramways were in 
the borough of G., A the omnibus co. entered 
into an agreement for the supply of electricity 
to an electric lighting co. in G. On Dec. 31, 
1929, under a special Act of that year the 
electric tramways were abandoned by the 
omnibus co. & omnibuses were substituted, 
but the omnibus co. continued to generate 
electricity for supply to the electric lighting 
co. In 1936 the P. Corpn. acquired the 
undertaking of the electric lighting co., but 
continued temporarily to take electricity 
from the omnibus co. till the mains of G. 
were adapted for the system in use in P. 
That process was completed on Nov. 17, 
1937, on which date the omnibus co. closed 
down its generating station, & on or before 
which date the employees who had been 
regularly employed by the omnibus co. at the 
generating station were dismissed. The 
employees claimed compensation under Elec- 
tricity (Supply) Act, 1919, s. 16, as amended 
by later Acts : — Held : they were entitled 
to compensation from the P. Corpn. though 
not employed by the transferred undertaking, 
since they were regularly employed by an 
authorised undertaking A had suffered loss 
in consequence of the transfer. It was not 
necessary that they should be so employed 
at the date when they suffered loss, even if 
the omnibus co. ceased to be an authorised 
undertaking before that date. — Stimpson v. 
Portsmouth Corpn., [1939] 2 K. B. 327 ; 
108 L. J. K. B. 493; 103 J. P. 195; 160 
L. T. 475 ; 83 Sol. Jo. 418 ; 37 L. G. R. 331 ; 
sub nom. Re Stimpson, Gosport A Fareiiam 
Omnibus Co. & Portsmouth Corpn. ’« 
Arbitration, [1939] 2 All E. R. 411 ; 
sub nom. Stimpson v. Gosport A Farkham 
Omnibus Co. & Portsmouth Corpn., 55 
T. L. R. 634. 

06*. Time for ascertaining value of property.] — 
Under an Electric Lighting Confirmation 
Order Act, it was directed that a co. should 
sell, A a local authority might, A should 


urchase that part of the undertaking A 
usiness of the co., which was situate in the 
area of the local authority. After a notice 
to treat had been given the co. incurred a 
considerable amount of further capital 
expenditure in respect of the undertaking. 
The purchase-price having been left to 
arbitration A the arbitrators referring it to 
an umpire, the umpire in fixing the purchase 
price considered that the adjustment of the 
rights of the parties in respect of such capital 
expenditure, did not come within the award, 
A fixed the price without considering it. 
On an action brought by the co. for specific 
performance, it was submitted by the local 
authority that»the co. could not show a good 
title to certain property comprised in the 
purchase. At the time of the hearing of the 
action the local authority were endeavouring 
to obtain leave to borrow the purchase 
money on the security of their rates : — 
Held : (1) the High Ct. in thiB action was the 
proper party to adjust the rights of the 
parties as to the additional capital expendi- 
ture, that an inquiry must be directed on 
the matter of the additional expenditure, the 
local authority being entitled to the under- 
taking of the co., as it was at the date of 
purchase subject to necessary fluctuations 
before completion, A that it could not have 
thrust on it an unduly enlarged undertaking ; 
(2) there must be an inquiry as to the title 
of the co. to the property sold, for the pur- 
pose of seeing if the local authority were 
entitled to any compensation ; (3) a decree for 
specific performance would be made in 
favour of the co., A a date fixed for comple- 
tion ; with liberty to apply to extend the date. 
— Metropolitan Electric Supply Co., 
Ltd. v. Marylebone Corpn. (1903), 67 J. P. 
382 ; 1 L. G. R. 673. 

Annotation : — As lo (1) Apld. Oxford Corpn. v. Oxford 
Electric Co., Ltd. (1930), 143 L. T. 577. 

106b. .] — By the Oxford Electric Lighting 

Order, 1890, which was a provisional order 
granted by the Board of Trade under the 
Electric Lighting Acts, 1882 (c. 66), A 1888 
(c. 12), power was given to the predecessors 
of applt. electric co. to supply electricity in 
O. In 1892 applt. co. became the successors 
of the undertakers named in the order of 
1890. Under sect. 63 of the order the local 
authority, reap, corpn., could within forty- 
two years give notice requiring the under- 
takers to sell, subject to all subsisting rights 
A contracts, at a price to be ascertained 
by either of two methods, the one selected 
in this case being by capitalising the net 
profits of the undertaking at 6 per cent, per 
annum upon the capital of the co. shown by 
the books of the co. to have been properly 
expended on the undertaking at the date of 
the notice requiring the undertakers to sell. 
Sect. 4 provided that if the undertaking was 
purchased in accordance with the provisions 
of the order the local authority should from 
the date of such purchase be the undertakers. 
By sect. 8, the undertakers were required to 
keep accounts of the capital employed for 
the purpose of the business distinct from any 
other accounts. In accordance with sect. 63 
notice was given by the corporation on 
Dec. 3, 1928, to the co. to sell. An action 
was brought by the corpn. to determine what 
was the proper method for ascertaining the 
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S urchase price to be paid by the corpn., 
; what was the date as from which the sale 
was effected & the corpn. became entitled 
to take the profits of the going concern. The 
corpn. claimed that the price should be 
arrived at by capitalising upon a basis which 
the order did not fix, a sum of 5 per cent, 
upon the capital of the co. shown by their 
books to have been properly expended upon 
the undertaking, upon the footing that that 
sum represented the annual net profits of the 
co.'s undertaking, & that they were entitled 
to the profits as from the date notice was 
given, namely, Dec. 8 , 1928. The co. 
asserted that the price ought to be fixed by 
capitalising the annual net profits of their 
undertaking upon a 5 per cent, basis, in 
other words, to first ascertain what the 
annual net profits were & then the capital 
sum which, if invested at 5 per cent., would 
produce those profits, & that they were 
entitled to retain the profits down to the 
date when the purchase money had been 
ascertained, & the obligation of the corpn. 
to pay it had arisen. The judge accepted 
the view' of the corpn. on both points, holding 
that the date from which the purchase was 
to take effect was not dependent on the fixing 
thereof by the Electricity Commissioners 
under Electric Lighting Act, 1888 (c. 12), 
s. 2 , but was to be ascertained by reference 
to the provisional Order of 1 ^90 alone : — 
Held : there would be difficult calculations 
necessitated by the co.’s method of arriving 
at the purchase price, & sect. 8 might be used 
as indicating that the method suggested by 
the corpn. was right & would simplify the 
calculation. Where there was no special 
indication of the date when property was to 
change hands the date of the transfer would 
be that of taking possession after a good 
title was shown, but here there were certain 
indications. The co. relied on sect. 4 of the 
order as showing that the date must be when 
the local authority acquired * their rights 
& responsibilities upon payment of the 
purchase-money, but sect. 4 dealt with a 
different matter to sect. 63, & did not eluci- 
date the interpretation of sect. 63, sub- 
clause 1 , the clause elected as the basis for 
arriving at the price. The words “ at the 


date of such notioe ” in that sect, showed 
that to be the crucial date. — Oxford Corpn. 
v. Oxford Electric Co., Ltd. (1980), 148 
L. T. 677 5 94 J. P. 229 5 29 L. G. R. 1, 
0. A. 

106c. Purchase of part of undertaking — Price — 
Construction of provisional order.] — Applts. 
were statutory undertakers for the supply of 
electricity in the Sale Urban District & in 
parts of the Bucklow Rural District under 
Ashton-on-Mersey Electric Lighting Order, 
1896, confirmed by the Electric lighting 
Orders Oonfirmation (No. 6) Act, 1896. 
The question involved in the appeal was 
whether on the true construction of sect. 68 
of the Ashton-on-Mersey Electric Lighting 
Order, 1896, the price to be paid by the Sale 
Urban District Council (reaps.) on the pur- 
chase of the part of the undertaking authorised 
by the said order, which was situate within 
the district of reaps., was a sum equal to the 
total expenditure on the whole undertaking 
or only a sum equal to the expenditure on a 
part of that undertaking. By sect. 68 of* 
"Ashton-on-Mersey Electric Lighting Order, 
\ 1896 : 44 (4) The price payable by the local 
4 authority shall be ascertained as follows : 
If the accumulated profits of the under- 
taking shall at the expiration of the notice 
amount to or exceed a return of seven & a half 
per cent, per annum on the total expendi- 
ture of the undertakers upon the undertaking 
including the cost of additions & alterations 
the purchase money shall be a sum equal to 
such total expenditure. If the accumulated 
profits of the undertaking shall at the said 
time not amount to such a return as aforesaid 
the purchase money shall be a sum equal to 
the total expenditure as aforesaid together 
with such further sum as will with the 
accumulated profits if any made by the 
undertakers amount to a return of seven & 
a half per cent, per annum as aforesaid ” : — 
Held : in sect. 68 (4) of the 1896 Order, 

“ total expenditure of the undertakers upon 
the undertaking 99 meant the total expendi- 
ture on the whole undertaking authorised by 
that order. — Altrincham Electric Supply, 
Ltd. v. Sale Urban District Council 
(1936), 164 L. T. 379; 100 J. P. 243; 80 
Sol. Jo. 204 ; 84 L. G. R. 216, H. L. 


Part IV. — Special Legislation — Power Acts. 


111. Add. Annotation : — Consd. Southport Corpn. 
v . Birkd&le District Electrio Supply Co., [1925] 
Ch. 794. 

111a. Act authorising application by another party 
for power to supply energy within area of 


supply — Consent of undertakers unnecessary. 

— -R. v . Electricity Combs., Exp, Yorkshire 
Electric Power Co. (1927), 188 L. T. 280; 
91 J. P. 191 ; 44 T. L. R. 26 5 26 L. G. R. 524, 
D. 0. 


Part V. — Undertakings not Specially Authorised. 

114. Add. Annotation : — Consd. Re Insole’s Settled Estate, [1938] 3 All E. R. 406. 


1037 — Submission of question to elector* [1039) SD.LR. 589; 53 O. lu ii. 
Who— are ” declare of the munici - 645.— CAN 

sf. Power Commimicm Act , R. S. O., polity.”}— Eldmd©» v. Southampton, 
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EQUITY. 

Part II. — Equitable Maxims 


30. Add. Annotation: — Reid. TAlIack v. Tallack 
& Broekema, [1027] P. 211. 

31. Add. Annotation: — Reid. Re Anchor Line 
(Henderson Bros.), Ltd., [1937] Oh. 483. 

41. Add. Annotation : — Reid. Caxton Publishing 
Co.- v. Sutherland Publishing Co., [1939] 
A. C. 178. 

42. Add. Annotation: — Reid. Caxton Publishing 
Co. v. Sutherland Publishing Co., [1939] 
A. C. 178. 

44. Add. Annotations : — Reid. Wright v. Morgan, 
[1926] A. C. 788 ; A.-G. w. Goddard (1929), 
98 L. J. K. B. 743 ; Harrods, Ltd. v. Lemon, 
[1931] 2 K. B. 157 ; Solloway v. Johnson, 
[1934] A. O. 193. 

59. Add. Annotation : — Held. Charles v. Cardiff 
Collieries (1028), 44 T. L. R. 448. 

63. Add. Annotations : — Folld. Re Arden, Short 
v. Camm, [1935] Ch. 326. Reid. I. R. Comrs. 
v. Raphael, I. R. Comrs. v. Ezra, [1935] 
A. C. 96. 

63a. .] — When strict conveyancing 

phraseology is not employed in the limitation 
of an equitable estate in freehold heredita- 
ments, the grant thereof will carry the fee 
simple, if the instrument upon its proper 
construction discloses a clear intention to 
pass it. — Re Arden, Short v. Camm, [1935] 
Oh. 326 ; 104 L. J. Ch. 141 ; 152 L. T. 453 ; 
79 Sol. Jo. 68. 


76. Add. Citation 132 L. T. 21. 

86. Add. Annotation: — As to ( 1) Apld. Berry v. 
Berry, [1929] 2 K. B. 316- 

101 . Add. Annotations : — Reid. Liggett (Liverpool ) 
v. Barclays Bank, [1928] 1 K. B. 48 ; Re 
Cleadon Trust, Ltd., [1939] Oh. 280. 

108. Add. Annotation : — Reid. Soviet Republics 
Union v. Belaiew (1925), 42 T. L. R. 21. 

133. Add. Annotations: — Generally , Reid. Maine 
& New Brunswick Electrical Power Co., 
Ltd. v. Hart, [1929] A. 0. 631 ; Simpson v. 
Maurice’s Exors. (1929), 45 T. L. R. 581. 

140a. S . P. Rich v. Sydenham (1671), 1 Cas. in 
Ch. 202 ; 3 Rep. Oh. 74 ; 21 E. R. 733. 

149. Add. Annotation : — Reid. Harrods, Ltd. v . 
Tester, [1937] 2' All E. R. 230. 

159. Add. Annotations: — As to (1) Consd. Re 
Wait, [1927] 1 Ch. 606. Reid. Cotton t>. Heyl, 
[1930] 1 Ch. 610. As to (2) Consd. Re Wait, 
[1927] 1 Ch. 000. Generally , Reid. Re Gil- 
lott’s Settlement, Ohattock v. Reid, [1934] 
Ch. 97 ; Re Warren, Wheeler v. Mills, [1938] 
2 All E. R. 331. 

173. Add. Annotations: — Reid. Re Wait, [1927] 
1 Oh. 606; Ditcham r. Miller (1931), 100 
L.J. P.0.177. 

177. Add. Annotation : — Consd. Re Blackwell, 
Blackwell v. Blackwell, [1920] A. O. 318. 

186. Add. Annotation : — Reid. Re Blackwell, Black- 
well v. Blackwell, [1929] A. O. 318. 


PART I. 

1 vL .] — Even If an Engllflh 

equitable doctrine should be applied 
in any ease so as to modify the effect 
of an Indian Act, which may well be 
doubted, the English doctrine of part 
performance affeotlng the provisions 
of an English statute as to the right 
to sue upon a oontraot, cannot be 
applied so as to oreate without writing 
an interest which Transfer of Property 
Act, s. 107, enacts can be created only 
by a registered instrument. — Ariff v. 
Jadunath Majumdar (1031), 68 L. R. 
Ind. App. 91, P. O. — IND. 

1 rii. .] — The law in India recog- 

nises no distinction between legal Sc 
equitable estates. — Ohhatra Kumari 
Devi e. Mohan Bikram Shah (1031), 
58 L. R. Ind. App. 279, P. C. — IND. 

1 viil. .} — The principles of 

equity as applied to the practice cl the 
cts. in England should be observed in 
the cts. of British India In oases in 
which there is no law extant, which 
lays down a different procedure. — 
Nabakumab Singh Dudhuria v. 
Fates Singh Nahab (1934), I. L. R. 
61 Oaks. 986. — IND. 

1 lx. .] — The rules of equity that 

oan be applied in India are well 
reoognised roles which have been 
aooepted in England. It is hardly 
open to an Indian ct. to invent a 
new role of equity for the first time 
oontrary to the principles laid down in 
English cts. — Ajudhia Prasad v. 
Chandan Lal, I. L. R., [1937] All 860. 
— IND. 


28 1. No interference with operation 
of statute.] — It Is not open to the cts. 
tn India to Introduce Sc enforce 
equities modifying the statute law. — 
Basunqawa v. Ohimnava (1931), 
L L. R. 56 Bom. 556. — IND. 

2211. .} — The ct. cannot dis p ense 

with the axprarn terms of a statute 


by construing them as subordinate to 
the considerations of equity. — lie 
Miohaelis, [1933J 1 W. W. R. 465. — 
OAN. 

PART 11. SECT. 5. SUB-SECT. 1. 

97 i. Imposition of equitable terms — 
As condition of relief.}-— A person who 
seeks equity must do equity. Sc there- 
fore one who demands performance of 
an agreement to hold property In 
trust for him must be content to have 
the agreement equitably construed. — 
Re Regal Phonograph Co., Ex p . 
Trustee, [1924] 1 D. L. R. 947 ; 4 
C. B. R. 418.— CAN. 

PART 11. SECT. 5, SUB-SECT. 2. 

sa. Applicable to school corporation .1 
— Niagara Public School board v. 
Qubenston Women's Institute, 
[1926^4 D. L. R. 13 ; 59 O. L. R. 913. 

PART II. SECT. 6. 

180 vi. .1 — McGuire v. 

Prosser, [19251 3 D. L. R. 866. — CAN. 


PART II. SECT. 7. 

157 1. Application of maxim — Con- 
fined to persons entitled to enforce 
obligation . When the obligation to 
do what ought to be done is not an 
absolute duty but only an obligation 
arising from contract, the maxim 
44 equity looks at that as done which 
ought to have been done ” Is applicable 
only in favour of some person entitled 
to enforce the oontraot as against the 
person liable to perform It. — Re 
Michasct.IB, [1933] 1 W. W. R. 465. — 
CAN. 

o i. Executory agreement for lease 

— Acts of ownership — Ejectment}— 
Abut v. Jadu Nath majumdar (1928), 
L L. R. 65 Oslo. 1090.— IND. 

e ii. Assignment of future pro- 

perty .1 — In the Sbsesioe of any statutory 
enactment, the principle of Codger v. 
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Isaacs. No. 173, supra , should be 
adopted in British India. — Go-opera- 
tive Hindusthan Bank, Ltd. v. 
Surendranath Db (1931), I. L. R. 
59 Calc. 067.— IND. 


PART II. SECT. 11, SUB-SECT. 1. 
192 lv. .1— In April, 1923, 

E ltf. oo. entered into an agreement 
i writing with B. for a lease to the oo. 
for five years of certain land. B. died 
in Feb. 1924. This action was brought 
on May 20, 1924, against the exors. of 
B. A against G., to whom the exors. 
had. In May, 1924. agreed to sell the 
same land ; A the M. co., to which the 
land was (by direction of G.) conveyed 
by the exors. of B. on July 13, 1924. 
was added as a deft. Pltf. co. claimed 
specific performance of its agreement 
with B., a declaration that Its rights 
were paramount to the rights of defts., 
in the land, A in the alternative 
damages for delay in oarrying out the 
agreement A for breach thereof. A cer- 
tificate of lis pendens was registered on 
May 21. 1924. On May 20,1924, which 
was after the making of the second 
agreement, hut before its registration 
on that day, defts. received notice of 
the claim made by pltf. oo. Defts. 
G. A the M. oo. oontended that they 
were purchasers In good faith without 
notice of pltf. oo.’s claim A were 
entitled to the benefit of the Registry 
Act, R. 8. O. 1914, 0 . 124, 88. 71, 72, 73 
A 75 : — Held : sect. 71 was applicable 
to the facts of the oase ; at the time of 
the purchase these defts. had no actual 
notice of pltf. oo.'s claim or agreement, 
A their agreement was registered before 
pltf. oo.'s — in fact the mtterwas never 
registered at all — A the provisions of the 
Act afforded them a complete defence, 
bat, leaving aside the provisions of the 
Registry Act, defts. had the bettor 
equity. — Paramount Theatres, Ltd. 
v. Brandbnbeboeb, [1928) 4 D.L.R. 
573 S 69 O. L. R. 579.— CAN. 




Cases 198a— 412. 


English and Empire Digest Supplement, 


198a. Purchase pendente lite.] — A 

purchase pendente lite , though without actual 
notice, Sc for a valuable consideration, shall 
be set aside. — S orrell v. Carpenter (1728), 
2 P. Wms. 482 ; 24 E. R. 825, L. C. 


Annotations : — Oonsd. Bellamy v, Sabine (1857), 1 De Q. 
& J. 566 ; Wigram r. Bnokley, [1894] S Ch. 488. Reid. 
Metoalfe v. Pulvertoft (1813), 2 Ves. ft B. 200. 


219. Add. Annotation : — Held. Clayton v. Clayton, 
[1930] 2 Ch. 12. 


233a. .] — Pltf. filed a bill to have a con- 

veyance set aside. Deft, had conveyed the 
estate to mtgees. : — Held : they, as pur- 
chasers for valuable consideration without 
notice, could not be interfered with. — 
Bulley v . Bulley (1874), 9 Ch. App. 739; 
44 L. J. Oh. 79 ; 30 L. T. 848 ; 22 W. R. 779, 
L. JJ. 


239a. .] — Harrison v . Forth (1695), 

Prec. Ch. 51 ; 1 Eq. Cas. Abr. 331 ; 24 E. R. 26. 

252. Annotations : — For “ Refd. Stickney v. Heebie 
[1915] A. C. 386 ” read “ Consd. Stickney v . 
Eeeble, [1915] A. 0. 386.” 

Add Annotations : — Apld. Bernard v. Williams 
(1928), 139 L. T. 22. Refd. Lock v. Bell 
[1931] 1 Ch. 35. 

253. Add. Annotations : — Consd. Be Sandwell Park 
Colliery Co., Field v . The Co., [1929] 1 Ch. 
277 ; Lock v. Bell, [1931] 1 Ch. 35. Refd. 
Bernard v. Williams (1928), 139 L. T. 22; 
Harold Wood Brick Co. tr. Ferris, [1935] 2 
K. B. 198 ; Pincottv. Moorstons, Ltd. (1936), 
80 Sol. Jo. 207 ; Wallington v. Townsend, 
[1939] 2 All E. R. 225. 

255. Add. Annotation : — As to ( 1) Refd. Watson & 
Everitt v. Blunden (1934), 18 Tax Cas. 402. 


Part III. — Equitable Jurisdiction or Equitable Relief. 


258a. S . P. Drewry v. Barnes (1820), 3 Russ. 
94 ; 6 L. J. O. S. Ch. 47 ; 38 E. R. 511. 

290a. — : — .] — An agent cannot file a bill against 
a principal, or a principal against an agent, 
for an account, except in the case of com- 
plicated accounts, where there is an insuffi- 
cient remedy at law. 

Pltf. filed a bill against persons who claimed 
various interests in a fund then in his hands, 
praying for an account. Sc that the rights of 
such persons might be ascertained, Sc for an 
injunction to restrain an action which had 
been brought against him by one of such 
persons for the recovery of the fund, to 
which action the pltf. had pleaded equitable 

S leas. Pltf. admitted by his bill that he 
eld the fund as agent or trustee, Sc himself 
claimed an interest. Upon demurrer by the 
different defts. to the bill for want of equity : 
— Held : pltf. was entitled to maintain his 
bill, being in the nature of a bill of inter- 

S leader, to ascertain his rights as well as 
hose of third parties. The demurrers were, 
therefore, overruled. — Blyth v. Whiffin 
(1872), 27 L. T. 330. 

292a. Pleading.] — Sturton v . Richard- 

son (1844), 13 M. Sc W. 17 ; 2 Dow. Sc L. 
182 ; 13 L. J. Ex. 281 ; 8 Jur. 476 ; 153 


* E. R. 7 ; evb nom. Richardson v . Sturton, 
* 3 L. T. O. 8. 164. 

Annotations : — Refd. Eason v. Henderson (1848), 12 Q. B. 

986 ; Henderson v. Eason (1851), 17 Q. B. 701. 

293a. One tenant In common locking gate 

Sc taking away grass.] — Held: the circum- 
stances did not amount to an ouster, nor to 
a destruction of the common property, & 
the only remedy was a proceeding for an 
account. — Jacobs v. Seward (1872), L. R. 
6 H. L. 404 ; 41 L. J. C. P. 221 ; 27 L. T. 
185 ; 30 J. P. 771, H. L. 

Annotation Bold. Birkin v. Smith, [1009] 2 K. B. 112. 

303. Add. Annotations : — Consd. Haile Selassie v. 
Cable & Wireless, Ltd. (No. 2), [1939] Oh. 
182. Refd. Soviet Republics Union r. 
Belaiew (1925), 42 T. L. R. 21. 

829. Add. Annotation : — Refd. Bishun Chand Firm 
v. Seth Girdhari Lai (1934), 50 T. L. R. 405. 

347. Add. Annotation : — Refd. Anderson v. Equit- 
able Assce. Soc. of the United States (1920), 
134 L. T. 557. 

358. Add. Annotation: — Refd. Re Barratt, Na- 
tional Provincial Bank v . Barratt, [1925] 
Oh. 550. 

412. Add. Annotation : — Refd. Re Lynch-White, 
Smith v. Lynch- White, [1937] 3 All E. R. 561. 


•b. Defence of purchase for value with- 
out notice — Not pleaded — Right to raise 
on appeal .) — The plea of bond fide pur- 
chase for value la one which ought to 
be specifically alleged 6c proved by 
those who rely on It. Where, there- 
fore, defts. did not plead that they 
were bond fide purchasers for value 
without notice & no Issue was raised 
on this point, which was for the first 
time taken in argument in the appellate 
ot. : — Held : the defence was not 
available to defts. at the appellate 
stage. — Murat Singh v. Pheko Singh 
(1928), I. L. R. 7 Pat. 684.— 1ND. 


PART III. SECT. 8, SUB-SECT. 1. 
so. Right to maintain action — Dis- 
puted allegations raised by pleadings — 
Whether preliminary points raised .) — 
Pltf. having brought an action against 
deft, for an account of moneys received 
by deft., an order was made in chambers 
for an acoount under the Rules of the 
Supreme Ot., 1909, Ord. 15. r. 1. Prior 
to the order being made pleadings had 
been delivered, & In his defence deft, 
made oertain allegations which were 


disputed by pltf. : — Held : these 
allegations did not raise preliminary 
points to be decided before the taking 
of the aooonnts, but points whloh would 
arise upon the taking of the aooonnts. 
— Lb Mesuribr v. Connor, [1927] 
W. A. L. R. 66.— AUS. 

PART III. SECT. 8, SUB-SECT. 8.— 

B. (a) 

sd. Materiality of error — Parties 
in fiduciary relationship .] — The cts. 
will grant permission to reopen an 
acoount that has been settled for 
errors less considerable than usual 
where the parties stand In a fiduciary 
relationship— Rahim v. Low (1924), 
I. L. R. S Ran. 1.— IND. 

PART III. SECT. 8, SUB-SECT. 8 .— 
B. (b). 

818 iv. .1 — Where a single 

fraudulent error is discovered in settled 
aooonnts, the proper order for the ot. 
to make is for the reopening of the 
whole acoount. — Rahim v . Low (1924), 
I. L. R. 8 Ran. 1.— - IND. 
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PART III. SECT. 3, SUB-SECT. 8.— 0. 

36211. For what mistakes .) — 

Where an error of Importance has been 
proved in an account stated, though 
such error may not be important 
enough to Justify the opening of the 
settled accounts, the ot. should permit 
the accounts to be surcharged ft 
falsified generally. — Rahim v. Low 
(1924), I. L. R. 8 Ran. 1.— IND. * 


862 ill. Parties in fiduciary 

relationship .) — The cts. will grant per- 
mission to surcharge ft falsify an 
account that has been settled for 
errors leas considerable than usual 
where the parties stand In a fiduciary 
relationship. — Rahim v. Low (1924), 
I. L. R. 3 Ran. 1. — IND. 


8661. Overcharge — Acquiesced in.] — 
Where an overcharge has been paid by 
a principal with knowledge of the 
overcharge ft without protect, he 
cannot be permitted to question such 
payment after the aooonnts have been 
settled. — Rahim v. Low (1924), I. L. R. 
3 Ran. 1. — IND. 



VoL XX.— Equity. Cases 414a— 611. 


414a. •] — A testator gave all his property 

to his trustee upon trust for sale with power 
to postpone the sale thereof “ & to retain 
any investments subsisting at my death 
whether of the kind hereinafter authorised or 
not so long as he shall think proper & this 
notwithstanding that the property affected 
may be of a leasehold tenure or otherwise of 
a perishable or wasting or wearing out nature 
& in particular my trustee shall not sell my 
securities in concerns in North or South 
America within three years of my death 
unless of opinion that any further recovery 
of price of any such security during such 
period is unlikely.” Then followed the 
following clause negativing apportionment : 
“ the net profits & income received after 


my death from time to time of any uncon- 
verted property whatever its nature shall be 
applied without apportionment as if the same 
were income accruing after my death from 
the proceeds of the conversion thereof.” 
The question was whether the latter clause 
merely excluded the application of the rule 
in Howe v. Dartmouth {Earl) (1802), 7 Ves. 
137 ; 40 Digest 672, 2090 , or whether it also 
excluded the application of the Apportion- 
ment Act, 1870 : — Held : the clause was 
appropriate to exclude the rule In Howe v. 
Dartmouth {Earl) only, & the provisions of 
Apportionment Act, 1870, must bo applied. — 
Re Bate, Public Trustee v. Bate, [1938 J 
4 All IS. 11. 218. 


Part IV. — Exercise of Equitable Jurisdiction by the 

High Court. 


494. Add. Annotations : — N.F. Legh v. Legh (1930), 
143 L. T. 151 ; Lynn v. Bamber, [1930] 2 
K. B. 72. 

495. Add. Annotations : — N.F. Legh v. Legh (1930), 
143 L. T. 151 ; Lynn v. Bamber, [1930] 2 

K. B. 72. 

495a. .] — In an action for an account 

where the plea of limitation is raised, a reply 
that there has been a fraudulent concealment 
of the true facts is a good answer to the plea, 
& the doctrine of equity will apply & time 
only begin to run from the time the truth 
became known. — Legh v. Legh (1930), 143 

L. T. 151. 

Annotation : — Folld. Lynn v. Bamber, [19301 2 K. B. 72. 

495b. .] — Since the Jud. Acte the equit- 

able principle that active & fraudulent con- 
cealment on the part of deft, constitutes a 
good reply to the Stat. Limitations is applic- 
able even to pure common law causes of 
action ; & even without the element of 

active concealment the Statute is no answer 
to a claim based on fraud. 

In 1921 deft, sold pltf. plum trees war- 
ranted as “ Purple Pershore.” Pltf. some 
years afterwards, finding that the trees were 
not “ Purple Pershore,” brought an action 
in 1928 claiming damages for breach of 


warranty. Deft, denied the breach Sc 
pleaded the Stat. Limitations. In his reply 
pltf. alleged fraudulent representation by 
deft. <fc also fraudulent concealment of the 
breach : — Held : either of these pleas was 
relevant in answer to the Stat. Limitations. 
However, pltf. upon the evidence had failed 
to establish the charge of fraud. — Lynn v. 
Bamber, [1930] 2 K. B. 72 99 L. J. K. B. 

504 ; 143 L. T. 231 ; 40 T. L. R. 367 ; 74 
Sol. Jo. 298. 

497a. Variation of specialty by parol agree- 

ment.] — Since by Jud. Act, 1873 (c. 00), 
s. 25 (11), as re-enacted by Supreme Court 
of Judicature (Consolidation) Act, 1925 (c. 49), 
s. 44, in the case of a conflict between the 
rules of law & the rules of equity the rules 
of equity are to prevail, a contract under seal 
may be varied by a subsequent parol agree- 
ment. — Berry v. Berry, [1929] 2 K. B. 316; 
98 L. J. K. B. 748 ; 141 L. T. 401 ; 45 T. L. R. 
524. D. C. 

501. Add. Annotation : — Refd. Hyman v. Hyman, 
Hughes v. Hughes (1928), 139 L. T. 410. 

504. Add. Annotation: — As to (2) Refd. Re Wait, 
[1927] 1 Ch. 600. 

600. Add. Annotation : — Refd. Re Mason (1928), 
97 L. J. Ch. 321. 


Part VI. — Priority. 


509a. Anon. (1875), 2 Cas. in Ch. 208 ; 

22 E. R. 913. 

511. Add. Annotations: — Apld. Commonwealth 


Trust v. Akotey, [1920] A. C. 72. Refd. 
Jones v. Waring Sc Gillow, [1920] A. C. 
070. 


PART IIL SECT. 7. 

489 1. General rule .} — Fort Frances 
Pulp ^ Paper Co. v. Spanish River 
Pulp Sc Paper Mills, Ltd., [1931 ] 2 
D. L. R. 97. — CAN. 

PART IV. SECT. 8. 
tl. In Ontario — Deprivation of right 
to preeent daim to Department of Crown 
Lands ,} — Johnston v. Steady, [1926] 
4 D. L. R. 902 i 59 O. L. R. 475. — CAN. 


PART IV. SECT 4. 
to. Judgment in Supreme Court of 


Province .) — A judgment recovered in 
the Supreme Ct. may be attacked in 
the Ct. of Ch. — Dan Smallman v. 
Woodside & Bryan, [1932] i 
M. P. R. 1.— CAN. 


PART VI. SECT. 1, SUB-SECT. l.—A. 

513 U. .] — Where two 

claimants to a fund have equal rights 
In equity to that fund, and one of the 
claimants has the legal title to it, the 
latter’s claim will prevail over that of 
the other. 

H., a dealer in motor cars, agreed to 
buy a car from the owner thereof for 
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cash provided pltf. oo. would finance 
the purchase. Accordingly, under an 
arrangement made with pltf. co. he 
had a lion contract executed by the 
owner as vendor & himself as purchaser. 
This contract, which was assigned by 
the owner to the co., was dis- 
counted by It. H. then sold Sc de- 
livered the oar to one K. under a lien 
contract which deft, oo., having no 
notice of pltf. oo.’h rights, discounted 
on H.’s assignment Sc delivery of the 
contract to it. H. absconded Sc the 
present action between the two oos. 
was brought to determine which of 



Cum 581— 688d. 


English and Empire Digest .supplement. 


591. Add. Annotation : — At to (2) Reid. Abigail t>. 696. Add. Annotation : — Generally, Reid. Abigail 
Lapin, [1934] A. C. 401. v. Lapin, [1934] A. O. 491. 


Part VII. — Notice 


648* Add. Annotations ; — As to (1) Refd. Parker v. 
Judkin, [1931]' 1 Oh. 475. Generally , Reid. 
Be Murphy’s Estate, Morton v. Marchanton 
(1930), 74 Sol. Jo. 321. 

047. Add, Annotation: — Refd. Abigail v, Lapin, 
[1934] A. 0. 491. 

Sect. 3. — CONSTRUCTIVE NOTICE. 

(Vol. XX., p. 310.) 

Conveyancing Act, 1882 (c. 39), s. 3, is 
now replaced by Law of Property Act, 1925 
(c. 20), s. 199. 

649a. .] — The doctrine of constructive notice 

operates adversely to a person who neglects 
to inquire ; it does not entitle such a person 
to claim for his own advantage to be treated 
as having knowledge of the facts which 
inquiry would have disclosed. — Houghton 
& Go. v. Nothard, Lowe & Wills, [1927] 

1 K, B. 240 ; 90 L. J. K. B. 25 ; 130 L. T. 
140, O. A. ; ajjfd., [1928] A. O. 1, H. L. 

Annotations: — Apld. Evans v. Employers' Mutual Insurance 
Association, Ltd. (1936), 162 L. T. 333. H dd. Newsholme 
Bros, v. Road Transport & General Insoe. Go., Ltd., [1929] 
2 K. B. 866. 

069. Add. Annotations : — Apld. Greer v. Downs 
Supply Co.,* [1927] 2 K. B. 28. Refd. News- 
bolme Bros. v. Road Transport & General 
Insce. Co., [1929] 2 K. B. 350 ; The Njegos, 
[1936] P. 90. 

661a. .] — As a general rule the equitable 

doctrines of constructive notice are not to be 
extended to purely commercial transactions. 
— Greer v. Downs Supply Co., [1927] 2 
K. B. 28 ; 90 L. J. K. B. 534 ; 137 L. T. 174, 
C. A. 

671. Add. Annotation : — Refd. Abigail v. Lapin, 
[1934] A. O. 491. 

670. Add. Annotation: — Dlstd. Tsang Chuen v. 
Li Po Kwai, [1932] A. C. 715. 

685. After this case add : — 

Statutory restriction on Inquiry — Exclusion of 
constructive notice .] — See Law of Property 
Act, 1925 (c. 20), s. 44 (2)— (5). 

686. Add. Annotation : — Generally , Refd. Man- 
chester & County Bank v. Monk (1929), 73 
Sol. Jo. 406. 

687. Add. Annotation: — As to (1) Refd. Kredit- 
bank Cassel G.m.b. H. v. Schenkers, [1920] 

2 K. B. 450. 


688a. Purchase of property from company — 

Property charged with annuity— Sale to com- 
pany by executors as “ beneficial owners.”] — 
Testator, who died in 1914, bequeathed his 
business & other assets & devised freehold 
property to his two sons, charged with an 
annuity in favour of his widow of 6300 per 
annum. In 1923, the sons, who were also the 
exors. of the will, formed a co., & “ as bene- 
flcial owners *’ conveyed the property to the 
co. In 1925 the co. sold the property to J. 
The conveyance recited that the co. were 
seised in fee simple in possession, free from 
incumbrances, & it purported to convey a 
like estate to J. The co. afterwards became 
insolvent. The annuitant claimed that the 
co. were liable to pay the annuity, & also that 
J. held the property subject to the charge, by 
’reason of the fact that the circumstances 
attending the conveyance to him should have 
put him upon inquiry as to its existence : — 
Held: (1) the co. had notice of the charge 
& were liable, & debenture holders of the 
co. could not take the co.’s assets free from 
the liability, but (2) J. had not been put 
upon inquiry either (a) because the sons had 
purported to convey not as executors but as 
“ beneficial owners ” ; or (6) by the fact 
that the assignment to the co. was one not 
only of testator’s freeholds & leaseholds, but 
also of leaseholds acquired since his death $ 
or ( c ) because in the deed assigning to the 
co. there was a recital which showed that a 
leasehold had been deposited with a bank to 
secure an overdraft ; or (d) because in the 
deed of 1923, the seal of the co. as purchasers, 
was fixed in the presence of two directors, 
one of whom was one of the sons. These 
facts did not amount to constructive notice 
to J. that the sons were not selling as exors., 
& he was therefore entitled to hold the 
property freed from the annuity. — Parker 
v. Judkin, [1931] 1 Oh. 475 ; 100 L. J. Ch. 
159 ; 144 L. T. 002, O. A. 

688b. Assignment to company of 

leaseholds acquired since testator's death.] — 
Parker v. Judkin, No. 688a, ants. 

688c. Recital in assignment to 

company]. — Parker v. Judkin, No. 688a, 
ante. 


688d. Assignment to company In 

presence of two directors — One director 


them was entitled to the unpaid portion 
of the purchase-price due from K, : — 
Held : K. was entitled to enforce his 
contract of purohafee even as against 
pltf. oo M Sc as between the two cos. 
deft., having the possession & the right 
to retain the possession of H.’s oon tract 
with K., had the superior right to 
receive the payments thereunder. — 
Imperial Finance Oorpn., Ltd. v. 
Fidelity Trust Oo., [193QJ 2 W. W. R. 
769: 4 D. L. R. 827 ; qffi*.,j[l931] 2 
W. V. R. 720; S f>. L. R. 801; 
89 Man. L. B. 678.— CAN. 

PART VI. SECT. 2, SUB-SECT. 2.— A. 
S14 1. Time atom insufficient to give 


priority .1 — A widow & administratrix 
had carried on the business of deoeased, 
Sc appointed her son to act as manager, 
giving him cheques blank as to the 
amount. Sc signed on behalf of the 
trading oo. with this money the son 

I rarohaaed various securities which he 
odged with the bank to secure over- 
drafts for himself Sc for the oo. The 
next of kin sought a declaration that 
the securities were assets of deoeased. 
Sc were held by the bank in trust for 
them : — Held : the equitable estate of 
the bank took precedence over the 
equity of the next of kin in spite of 
the latter's priority of time. — Soon 
v. Soon (1924), 68 1. L. T. 187.— IR. 
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PART VII. SECT. 8, SUB-SECT. 1. 

648 1. Nature of doctrine^— Hender- 
son v. Graves (1866), 2 E. Sc A. 9. — 
CAN. 


PART VII. SECT. 8, SUB-SECT. 2. 

669 1. C omme rcial tnmeacKone — 
Doctrine not appKoaMe.}— Attention 
drawn to Greer v. Downe Su pply O o., 
No. 661a, SMpro.— R- a. MoKpasoN 
Sc Quigley Scum on Bank of Canada 
*- 9S7: 8 


VoL XX. — Equity. Cam 688d— 815a. 


executor.]— P abkbb v . Jctdein, No. 688a, 
ante. 


699. Add. Annotations : — Refd. Torbay Hotel v, 
Jenkins, [1927] 2 Oh. 226 ; White v. Bijou 
Mansions, Ltd., [1937] 3 All E. R. 269. 


719®. J— Hall v . Smith (1808), 14 

Ves. 426 5 83 B. E. 684. 


AimotaHons Conid. Pope t>. Garland (1841). 4 Y. & C. Ex. 
384; DryedaJet>.Maoe(l854), 2Sm.i:G. 225 ; Grosvenor 
r* Q xP e ?* ( ]$ 5 Q’ HI* VS « PWlUpfl r. Miller (1875), 
Adam* e. Lambert (1838), ^ 
Jp* 1078 ; Carroll v. Keaya, Keaya e. Carroll (1873), 22 
W# K* iiSa 


727 • Add, Annotations : — Apld. Melzak v. Lilienfeld, 
[1926] Oh. 480; Flexman v. Oorbett, [1930] 
1 Oh. 072. 


729. Add. Annotation : — Apld. Flexman v. Oorbett, 
[1930] 1 Oh. 072. 

746. 'Add. Annotation : — Held. Re Des Reaux & 
Setchfield’s Contract, [1920] Oh. 178. 


755a. Stock standing in joint names — Whether 
notice of trust.] — The fact that stock or 
shares are standing in the names of joint 
owners is not notice to persons buying, or 
lending money on the stock or shares that the 
owners are trustees, nor does it put on such 


persons the duty of inquiring whether the 
property is held in trust. — Karmrna v. 
Central Bank op London, Ltd. (1888), 
4 T. L. R. 667. 

759. For “ (1836) ” read “ (1839).” 

760a. Notice of mortgage — After payment of pur- 
chase-money countermanded — Countermand 
withdrawn.] — An owner of a house mortgaged 
to first, second & third mt^ees. He then sold 
it, subject to the first two incumbrances only, 
to a purchaser who paid for it & took the 
assignment, but owing to misgivings he 
countermanded payment of the cheque, & 
then for the first time received notice of the 
existence of the third mtge. Being, however, 
threatened with a summons in bkpcy., he 
withdrew his countermand, & the cheque was 
paid : — Held : he was not a purchaser for 
value without notice. — T ildeslky v. Lodge 
( 1867), 3 Sm. <te G. 543 ; 30 L. T. O. 8. 29 ; 
3 Jur. N. 8. 1000 ; 06 E. R. 772. 

760b. Notice of second mortgage — After first 
mortgage discharged & purchase-money paid 
but before assignment of term.] — Meynell 
V . Garbaway (1062), Nels. 63 ; 21 E. R. 790. 


Part VIII. — Equitable Assignments. 

770. Add. Annotations : — Dlstd. Kursell v . Timber Settlement Trusts, Lloyds Bank, Ltd. v. 

Operators & Contractors, [19271 1 K.B. 298. Tillard, [1939 J 8 All E. It. 920; King v. 

Consd. Re Wait, [1927] 1 Ch. 600; Cotton v. Michael Faraday & Partners, Ltd., |1939] 2 

Heyl, [1930] 1 Ch. 510. Refd. Re Smith, All E. R. 478. 

Franklin v. Smith, [1928] Oh. 10 ; Re Williams, 

Richards v. Williams, [1930] 2 Ch. 378 ; 771. Add. Annotation : — Refd. Mercantile Bank of 
Blakey v. Pendlebury’s Trustees (1931), 47 India, Ltd. v. Chartered Bank of India, 

T. L. R. 503 ; Re Gillott’s Settlement, Australia & China & Strauss & Co. (No. 2), 

Chattock v. Reid, [1934] Ch. 97 ; Re Brooks’ [1937] 4 All E. R. 061. 


Part IX. — Conversion 

775a. .] — Money was to be laid out in 

land, to be settled to the husband for life ; 
remainder to raise portions for young children ; 
the money was afterwards invested, by 
direction of the husband, in S.S. annuities ; 
afterwards by will he devised generally all his 
manors, etc. to certain uses ; the money in 
the funds must be laid out in land. — Hickman 
v. Bacon (1793), 4 Bro. O. C. 333 ; 29 E. R. 
920, L. 0. 

793. Add. Annotations: — As to (1) Refd. Re 
R&wlinson, Wilson v . Banks (1934), 78 Sol. 

Jo. 602. 

808. Add. Annotation: — Refd. Re Carnarvon’s 
Chesterfield S. E., Re Carnarvon’s Highclere 
S. E. (1926), 70 Sol. Jo. 977. 

807. Add. Annotations: — Folld. Re Carrington, 
Ralphs v. Swithenback, [1932] 1 Ch. 1. Refd. 

Re Oalow, Oalow v. Calow, [1928] Ch. 710. 

816a. Flues & Recoveries Act, 1833 (o. 74), 

s. 71.] — Testator, who died in 1876, speci- 
fically devised an undivided share in freeholds 
to his son P* for life with remainders which 
never took effect & devised the residue of 
his real estate upon limitations which in 
1878 were held by the ct. to give testator’s 


and Reconversion. 

son W. an estate tail therein. In 1877 the 
freeholds, the undivided share in which was 
devised to P. for life, were sold under Leases 
«fc Sales of Settled Estates Act, I860 (o. 120), 
& the proceeds of sale representing such share 
were paid into ct. After the sale W., who 
had previously executed a disentailing deed 
dealing in general terms with the lands 
devised to him by testator’s will, executed 
another disentailing deed dealing in terms 
with the undivided share & the money in 
ct. resulting from the sale thereof. Neither 
of these deeds was executed with the consent 
of P. as the protector of the settlement. W. 
died in the lifetime of P. having by his will 
devised his residuary real estate to applt. & 
bequeathed his personal estate to resps. At 
the death of P. in 1920 applt. petitioned for 
payment out of ct. of the money, claiming 
that it had passed to him as residuary 
devisee of W. ; — Held : the money retained 
the character of real estate inasmuch as 
Fines & Recoveries Act, 1833, s. 71, did not 
convert disentailed money into personal 
estate for all purposes, but merely directed 
that it should be treated as personal estate 
for the purpose of the form of a disentailing 
deed . — Lie Dickson’s Settled Estates, 


PART V1L SECT. 8, SUB-SECT. S. 
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possession Is retained which any one 
dealing with the property cannot, 
without risk, ignore. — N ational Bank 
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or Australasia, Ltd. e. Josbpb, [19111 
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Cases 815a— 942. 


English and Empire Digest Supplement. 


ri921] 2 Oh. 108 ; 90 L. J. Ch. 453 5 125 
L. T. 628 ; 65 Sol. To. 632, C. A. 

817a. Law of Property Act, 1925 (c. 20), Sched. 

I., Part IV. — General devise.] — A testator, who 
died in 1928, devised to applt. all his freehold 
& copyhold property & gave all his leasehold 
property & personalty to trustees on certain 
trusts. Testator was absolutely entitled to 
two equal ninth parts of the residuary real 
estate of his father & to* one-fourth part of 
certain mines & minerals : — Held : as a result 
of Law of Property Act, 1925 (c. 20), Sched. I., 
Part IV., & sect. 35, the real property became 
subject to a trust for sale, with tne result 
that testator’s interest became, on the 
passing of the Act, personal property by 
reason of the conversion so effected, &, there- 
fore, passed under the gift of personal estate 
& not to the devisee. — Re Kempthornb, 
Charles v. Kempthornb, [1930] 1 Oh. 208 ; 
99 L. J. Oh. 177 ; 142 L. T. Ill ; 48 T. L. R. 
15, O. A. 

Annotations : — Apld. Re Newman, Slater v. Newman, [19301 
2 Ch. 409. Conml. lie Warren, Warren v. Warren, [1932] 
1 Oh. 42 ; Re Hind. Bemstone v. Montgomery, [1933] 
Oh. 208 ; Re Worthington, Nichols v. Hart, [1933] Ch. 
771. Held. Re Littlewood, Clark v. Littlewood (1930), 
47 T. L. R. 79 ; Re Cruse, Goes v. Ingham, [1930] W. N. 
206 : .Re, Tong, Hilton v. Bradbury. [1931] 1 Ch. 202; 
Re Sanger, Taylor v. North, [1939J Oh. 238. 

817b. Specific devise.] — In 1922 testator 

& his brother J. were seised of B. as tenants 
in common in fee simple in equal undivided 
moieties. By his wUI dated May 15, 1922, 
testator specifically devised “ all my moiety 
or equal half part or share & all other my 
share in ” B. to J. 

On Jan. 1, 1926, the Law of Property Act, 
1925 (c. 20), s. 35, & Sched. I., Part IV., 
para. 1 (2), came into operation, & B. thence- 
forth vested in testator & J. as joint tenants 
on the statutory trusts for sale. On Jan. 29, 
1929, testator died without altering or con- 
firming his will : — Held : the specific devise 
was adeemed by the imposition of the 
statutory trusts, & J. took nothing there- 
under. — Re Newman, Slater v. Newman, 
[1930] 2 Oh. 409 ; 99 L. J. Ch. 427 ; 143 
L. T. 076. 

Annotation: — Distd. Re Warren, Warren v. Warren, [1932] 
1 Ch. 42. 

817c. Codicil made alter 1926.]— 

Where a will made before 1926 & devising an 
undivided share in land is confirmed by a 
codicil made after 1926 not mentioning the 
land, the devise is effective, as the deviBee 
takes the proceeds of sale of the land. 

Testatrix by her will made in 1923 devised 
her undivided share in certain lands to her 
son absolutely. By a codicil made in 1927 
she made certain alterations in the will, 
subject to which she confirmed it. The 
codicil did not affect the devise. Testatrix 
died in 1930. By the operation of Law of 
Property Act, 1925 (c. 20), Sched. I., Part IV., 
para. 1, the land had been since Jan. 1, 1926, 


held upon the statutory trusts declared by 
sect. 35 of Law of Property Act, 1925 (c. 20). 
On a summons to determine whether the 
devise was adeemed by the joint operation 
of that paragraph & that section : — Held : 
it w&s not adeemed, & the interest of testatrix 
in the proceeds of sale went absolutely to the 
devisee. — Re Warren, Warren v. Warren, 
[1932] I Oh. 42 ; 101 L. J. Oh. 85 ; 146 L. T. 
224. 

819. Add, Annotation : — Refd. Re Rawlinson, 
Wilson v . Banks (1934), 78 Sol. Jo. 602. 

820a. .] — Conversion out & out of real into 

personal estate, in a will, only arises where 
a testator, by a will duly executed to pass real 
estate, directs that the produce of the real 
estate shall be treated at his death as if it 
had in all respects the quality of peisonal 
estate. — W hytall v, Kay (1833), 2 My. & K. 
765 ; 3 L. J. Ch. 94 ; 39 E. R. 1130. 

827. Add. Annotation : — Refd. Re Cartwright, 
Cartwright v. Smith, [1939] Ch. 90. 

859. Add. Annotations : — Refd. Re Conquest, Royal 
Exchange Assce. v. Conquest, [1929J 2 Oh. 
653 ; Re Whitaker, Rooke v. Whitaker, [1929] 
1 Ch. 062. 

871. Add. Annotation : — Consd. Re White, Pitman 
v. White (1929), 48 T. L. R. 30 

878. Add. Annotation : — As to (1) Refd. Re Raw- 
linson, Wilson v. Banks (1934), 78 Sol. Jo. 
002. 

914a. .] — Collingwood v. Wallis (1 727), 

1 Eq. Cas. Abr. 395 ; 21 E. R. 1128, L. O. 

915. Add. Annotation : — Refd. Ormond Invest- 
ment Co. v. Betts, [1927] 2 K. B. 326. 

987a. Specific devise of land subject to con- 

tract for sale.] — Testator in 1925 devised all 
his freehold property situate at D. to trustees 
upon trust to hold same or the proceeds of 
sale thereof for his two sons named as joint 
tenants, & gave & bequeathed his residuary 
real & personal estate to other persons. 
Testator possessed at the date of his will an 
undivided moiety in some thirty-seven acres 
of freehold land at D., ten & a half acres of 
which he had, in 1921, contracted to sell. 
He died in 1925, before the purchase had been 
completed, & owing to difficulties of title 
completion did not take place until Dec. 
1925 : — Held : the will having been made 
after the date of the contract for sale, & 
with full knowledge of that contract, indicated 
an intention, as shown by the reference to 
proceeds of sale, to pass whatever estate 
testator had in the property, though it was 
only part of his freehold land at D., to the 
specific devisees. — Re Calow, Calow v. 
Calow, [1928] Ch. 710 ; 97 L. J. Ch. 253 5 
139 L. T. 236; 72 Sol. Jo. 437. 

942. Add. Annotation : — Consd. Re Carrington, 
Ralphs v. Swithenbank, [1932] 1 Ch. 1. 


PART IX. SECT. 2, SUB-SECT. S.— A. 

926 ill. .] — M. having 

specifically devised certain land, entered 
into an agreement with the tenant of 
portion of the land that. In the event 
of the Irish Land Commission advanc- 
ing 2600 Guaranteed Land 8tock to 
the tenant, the tenant would purchase, 
Sc he would sell, for that sum. Sc the 
agreement provided that the parties 
would execute the formal Laud Com- 


mission agreement for sale on the terms 
of the agreement. M. died. Sc his exon, 
entered into a formal agreement with the 
tenant for Aale at 2500, Sc the sale was 
carried out: — Reid : the land stock 
passed under the residuary clause in 
the will as personalty as Sc from the 
date on which the Land Commission 
agreed to advance the purchase money. 
— Miley e. Oabtt Sc Mi lot, (1927) 
I. R. 541.— m. 


926 iv. .] — A testatrix who 

left a holograph will' made abroad 
which was valid in Saskatchewan as to 
personal property owned real estate in 
Saskatchewan which she had agreed 
to sell, the agreement for sale being in 
fall force Sc effect at her death : — Held : 
the interest of her estate in the agree- 
ment tor sale must be regarded as 
personal property . — Re Caskt Estate, 
(1936) 1 W. WT R. 30.— CAN. 
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953. Add. Annotation : — Retd. Re Carrington, 
Ralphs v . Swithenbank, [1932] 1 Oh. 1. 

956. Add . Annotations : — Apld. Re Calow, Calow v. ! 
Oalow, [1928] Ch. 710. Folld. Re Carrington, 
Ralphs v. Swithenback, [1932] 1 Ch. 1. 

956a. .] — By will made in 1911 

testator specifically bequeathed his C. shares 
to certain relatives. In 1927, by agreement 
in writing, he granted to H. an option to 
purchase all his C. shares within one month 
of his death. He died in 1930, & H. exercised 
the option ; — Held : the case was governed 
by the decisions in Lowes v. Bennett , No. 807, 
& Weeding v. Weeding , No. 956 ; the specific- 
ally bequeathed shares had therefore been 
adeemed, & the proceeds of their sale formed 
part of the residuary estate. — Re Carring- 
ton, Ralphs v. Swithenbank, [1932] 1 Ch. 

1 ; 100 L. J. Oh. 299 ; 145 L. T. 284, C. A. 

957. Add. Annotation: — Consd. Re Carrington, 
Ralphs v. Swithenbank, [1932] 1 Ch. 1. 

962. Add. Annotation : — Apld. Re Calow, Calow v. 
Oalow, [1928] Ch. 710. 

963. Add. Annotation: — Refd. Re Carrington, 
Ralphs v. Swithenbank, [1932] 1 Ch. 1. 

964. Add. Annotation : — Apld. Re Calow, Calow v. 
Calow, [1928] Ch. 710. 

970. Add. Citation 1 Coll. 80, n. 

992. Add. Annotation : — Refd. Re Silva, Silva v. 
Silva, [1929] 2 Ch. 198. 

1006. Add. Annotation : — Consd. Re Silva, Silva v. 
Silva, [1929] 2 Ch. 198. 

1007a. .]— In 1924, by an 

order of the Ch. Div. funds in ct. belonging 
to S., a person of unsound mind not so found, 
were invested in a freehold house as a 
residence for 8. The order did not say 
whether the house was to be regarded as real 
or personal estate. The house was sold, 
pursuant to an order of the master in lunacy , 
in 1927, & the proceeds of sale were invested 
in 3| per cent. Conversion Stock. S. died 
in 1928 a widower & without issue : — Held : 
the freehold house became the real estate of 
S., & that the proceeds of sale retained the 
character of real estate, & passed to the heir 
at law.— Re Silva, Silva v. Silva, [1929] 

2 Oh. 198 ; 98 L. J. Ch. 459 ; 141 L. T. 452. 

1008. Add. Annotation Folld. Re Silva, Silva v. 
Silva, [1929] 2 Oh. 198. 

1034. Add. Annotation : — Apld. Re Price, [1928] 
Ch. 679. 

1037. Add. Annotation Consd. Re Bund, Cruik- 
shank v. Willis, [1929] 2 Ch. 455. 

1040a. .] — A husband by his will, 

directed the remainder of the produce of his 
real & personal estate to be placed out at 
interest, & the dividends & produce thereof 
to be paid to his wife during her life : — Held : 
she was entitled to have all the property of 
testator, including the reversionary interest 
in the annuity, treated as converted at the 
time of testator’s death. — J ohnson v. Routh 
( 1867), 27 L. J. Ch. 305 ; 6 W. R. 6. 

Annotation : — Bald. Harrington (Conn tees) v. Atherton 
(1864). 4 New Rep. 206. 

1049a. •] — Testator devised his real & 

personal estate to trustees, charging them not 


to sell, if they could avoid it, the real property 
till the end of nineteen years ; but if they 
should sell part, to apply the proceeds to 
pay off his mortgage debts, & to hold the 
residue till the end of the nineteen years, 
when the proceeds were to be paid to his 
children, A., B. & C. in certain shares. The 
trustees declined to accept the trust. All 
the cestuia que trust then executed a deed 
of trust, by which they agreed to divide the 
property into two classes. Class 1 was to be 
sold immediately, to pay testator’s debts. 
Class 2 was to be held by the trustees named, 
in trust for the purposes of the will, so far 
as not inconsistent with the trust deed, to 
pay the rents accruing to the parties as entitled 
under the will, & with power to a majority 
of the trustees to sell even within the nineteen 
years, at the end of which period, however, 
the property was to be sold absolutely, & 
the proceeds divided as the will directed. 
B. died before the end of the nineteen years : 
— Held : (1) under the trust deed there was 
a conversion out & out of class 1 from the 
date of that deed ; but that there was a con- 
version of class 2 only at the end of the 
nineteen years, or, if sold before that period, 
then at the time of such sale ; & the inter- 
mediate rents of the part remaining unsold 
went to those entitled to the real estate ; 
(2) aemble : under the will taken by itself, 
there was no conversion till the end of the 
nineteen years of that part of the real property 
which was then unsold, any conversion 
possible before that period being only for 
a certain limited purpose, that is, to pay 
debts of testator. — Fekrie v. Atherton 
(1852), 20 L. T. O. S. 170, H. L. 

1061a. Discretion to sell Immediately for 

limited purpose.] — Ferrik v. Atherton, No. 
1049a, ante. 

1065. Add. Annotation : — Refd. Re McKee, Public 
Trustee v. McKee, [1931] 2 Ch. 146. 

1068a. .] — When property is given by will 

on trusts for conversion & investment, & 
to hold the investments on trust for a tenant 
for life & remaindermen, with a discretionary 
power to the trustees to postpone the con- 
version, & a provision that the income until 
conversion is to go to the tenant for life, 
that provision extends to property, such as 
a reversionary interest, which is nob pro- 
ducing income as well as to property of a 
wasting character. 

In adjusting the rights as between tenant 
for life & remaindermen in respect of a 
reversionary interest which ought to have 
been but has not been converted by trustees, 
interest should be calculated at the rate of 
3 per cent. — Rowlls v. Bebb, Re Rowlls, 
Walters v. Treasury Solicitor, [1900] 
2 Ch. 107 ; 69 L. J. Ch. 562 ; 82 L. T. 633 ; 
48 W. R. 562 ; 44 Sol. Jo. 448, C. A. 

Annotations /—Could. Re Woods, Oabelllni r. Woods, f 1904] 
2 Oh. 4 ; Re Baker, Baker v. Public Trustee, 11924J2 Ch. 
271. Refd. Re Hargreaves, Hargreaves v. Hargreaves 
(1902), 80 L. T. 43 ; Re Whlteford, Inglls 
[1903) 1 Oh. 889 ; Re Beech, Saint v. Beech, [19201 1 Ch. 40. 

1079. Add. Annotations .—Refd. Be Wells, Swin- 
burne-Hanham v. Howard (1932), 48 T. L. R. 
617 ; Be Rawlinson, Wilson v. Banks (1934), 
78 Sol. Jo. 602. 


PART IX. SECT. S. BUB-SECT. S. 
10BS i. Interest payable to teem} for 
life.) — Re BUTEOEBVOBD, 11938] 4 

D. L. R. 222; O. R. 707.— GAH. 


PART IX. SECT. 4, SUB-SECT. 3.— E. 

ia. Settled Land Act. 1883 (e. 38). 
i, 22 (5) — Construction.)— Held : this 
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not disposed of, would have been held 
St gone under the settlement. Once 
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English and Empire Digest Supplement, 


ri921] 2 Oh. 108 ; 00 L. T. Ch. 463 ; 126 
L. T. 628 s 65 Sol. Jo. 632. 0. A. 

817a. Law of Property Act, 1925 (c.20), Sched. 

I., Part IV.— General devise.] — A testator, who 
died in 1928, devised to applt. all his freehold 
& copyhold property & gave all his leasehold 
property Sc personalty to trustees on certain 
trusts. Testator was absolutely entitled to 
two equal ninth parts of the residuary real 
estate of his father & to' one-fourth part of 
certain mines Sc minerals : — Held : as a result 
of Law of Property Act, 1925 (c, 20), Sched. I., 
Part IV., Sc sect. 35, the real property became 
subject to a trust for sale, with tne result 
that testator's interest became, on the 
passing of the Act, personal property by 
reason of the conversion so effected, &, there- 
fore, passed under the gift of personal estate 
Sc not to the devisee. — Re Kempthorne, 
Charles v. Kempthorne, [1930] 1 Oh. 268 ; 
99 L. J. Ch. 177 ; 142 L. T. Ill ; 46 T. L. R. 
15, C. A. 


Annotations : — Apld. Re Nowman, Slater v. Newman, [1930] 
2 Ch. 409. Consd. Re Warren, Warren v. Warren, [1932] 
1 Oh. 42 ; Re Hind, Bemstone v. Montgomery, [1933] 
Oh. 208 ; Re Worthington, Nicholfl v. Hart, [1933] Ch. 
771. Refd. Re Littlewood, Clark u. Llttlewood (1930), 
47 T. L. li. 79 ; Re Cruse, Goes v. Ingham, [1930] W. N. 
206: Re Tong, Hilton v. Bradbury. [1931] 1 Cn. 202; 
Rc Bangor, Taylor v. North, [1939] Ch. 238. 


817b. Specific devise.] — In 1922 testator 

Sc his brother J. were seised o» B. as tenants 
in common in fee simple in equal undivided 
moieties. By his will dated May 15, 1922, 
testator specifically devised “ all my moiety 
or equal half part or share & all other my 
share in " B. to J. 

On Jan. 1, 1926, the Law of Property Act, 
1925 (c. 20), s. 35, & Sched. I., Part IV., 
para. 1 (2), came into operation, Sc B. thence- 
forth vested in testator & J. as joint tenants 
on the statutory trusts for sale. On Jan. 29, 
1929, testator died without altering or con- 
firming his will : — Held ; the specific devise 
was adeemed by the imposition of the 
statutory trusts, Sc J. took nothing there- 
under. — Re Newman, Slater v. Newman, 
[1930] 2 Oh. 409 ; 99 L. J. Ch. 427 ; 143 
L. T. 676. 

Annotation : — Distd. Re Warren, Warren v. Warren, [1932] 
1 Ch. 42. 


817c. Codicil made after 1926.] — 

Where a will made before 1926 Sc devising an 
undivided Bhare in land is confirmed by a 
codicil made after 1926 not mentioning the 
land, the devise is effective, as the devisee 
takes the proceeds of sale of the land. 

Testatrix by her will made in 1923 devised 
her undivided share in certain lands to her 
son absolutely. By a codicil made in 1927 
she made certain alterations in the will, 
subject to which she confirmed it. The 
codicil did not affect the devise. Testatrix 
died in 1930. By the operation of Law of 
Property Act, 1925 (c. 20), Sched. I., Part IV., 
para. 1, the land had been since Jan. 1, 1926, 


held upon the statutory trusts declared by 
sect. 35 of Law of Property Act, 1925 (c. 20). 
On a summons to determine whether the 
devise was adeemed by the joint operation 
of that paragraph Sc that section : — Held : 
it was not adeemed, & the interest of testatrix 
in the proceeds of sale went absolutely to the 
devisee. — Re Warren, Warren v. Warren, 
[1932] 1 Oh. 42 ; 101 L. J. Ch. 85 ; 146 L. T. 
224. 

819. Add. Annotation : — Refd. Re Rawlinson, 
Wilson v. Banks (1934), 78 Sol. Jo. 602. 

820a. .] — Conversion out & out of real into 

personal estate, in a will, only arises where 
a testator, by a will duly executed to pass real 
estate, directs that the produce of the real 
estate shall be treated at his death ab if it 
had in all respects the quality of pei'sonal 
estate. — Whytall v. Kay (1833), 2 My. & K. 
765 ; 3 L. J. Ch. 94 ; 39 B. R. 1136. 

827. Add. Annotation : — Refd. Re Cartwright, 
Cartwright v. Smith, [1939] Ch. 90. 

859, Add. Annotations : — Refd. Re Conquest, Royal 
Exchange Assce. v. Conquest, [1929] 2 Oh. 
353 ; Re Whitaker, Rooke v. Whitaker, [1929] 
1 Ch. 662. 

871. Add. Annotation : — Consd. Re White, Pitman 
t>. White (1929), 46 T. L. R. 30 

878. Add. Annotation : — As to (1) Refd. Re Raw- 
linson, Wilson v. Banks (1934), 78 Sol. Jo. 
602. 


914a. .] — Colling wood v. Wallis (1727), 

1 Eq. Oas. Abr. 395 ; 21 E. R. 1128, L. O. 

915. Add. Annotation : — Refd. Ormond Invest- 
ment Co. v. Betts, [1927] 2 K. B. 326. 

937a. Specific devise of land subject to con- 

tract for sale.] — Testator in 1925 devised all 
his freehold property situate at D. to trustees 
upon trust to hold same or the proceeds of 
sale thereof for his two sons named as joint 
tenants, Sc gave & bequeathed his residuary 
real Sc personal estate to other persons. 
Testator possessed at the date of his will an 
undivided moiety in some thirty-seven acres 
of freehold land at D., ten Sc a half acres of 
which he had, in 1921, contracted to sell. 
He died in 1925, before the purchase had been 
completed, & owing to difficulties of title 
completion did not take place until Dec. 
1925 : — Held : the will having been made 
after the date of the contract for sale, & 
with full knowledge of that contract, indicated 
an intention, as shown by the reference to 
proceeds of sale, to pass whatever estate 
testator had in the property, though it was 
only part of his freehold land at £>., to the 
specific devisees. — Re Calow, Calow v. 
Calow, [1028] Ch. 710 ; 97 L. J. Oh* 253 ; 
139 L. T. 235 ; 72 Sol. Jo. 437. 

942. Add. Annotation : — Consd. Re Carrington, 
Ralphs v. Swithenbank, [1932] 1 Ch. 1. 


PART IX. SECT. 2, SUB-SECT. 3.— A. 

926 ill. .] — M. having 

specifically devised oertatn land, entered 
into an agreement with the tenant of 
portion of the land that, in the event 
of the Irish Land Commission advanc- 
ing £600 Guaranteed Land Stock to 
the tenant, the tenant would purchase. 
Sc he would sell, for that ram, 3c the 
agreement provided that the parties 
would execute the formal Land Com- 


mission agreement for sale on the terms 
of the agreement. M. died, Sc his exon, 
entered into a formal agreement with the 
tenant for sale at £500. Sc the sale was 
carried out : — Held : , the land stock 

S «sed under the residuary clause in 
e will as personalty as Sc from the 
date on which the Land Commission 
agreed to advance the purchase money, 
— Milkt t). Cabtt Sc Milxt, [1927] 
I. R. 541.— IR. 


925 Iv. .] — A testatrix who 

left a holograph will made abroad 
which was valid in Saskatchewan as to 
personal property owned real estate in 
Saskatchewan which she had agreed 
to sell, the agreement for sale being in 
full force & effect at her death : — Held : 
the interest of her estate in the agree- 
ment for sale must be regarded as 
personal property. — Re Caskt Estate, 
f.lBSi] 1 W. WT R. 30.— CAN. 
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953* Add . Annotation : — Refd. Re Carrington, 
Ralphs v . Swithenbank, [1932] 1 Ch. 1. 

956. Add. Annotations : — Apld. Re Calow, Calow v. 
Calow, [1928] Ch. 710. Folld. Re Carrington, 
Ralphs v. Swithenback, [1932] 1 Ch. 1. 

956a. .] — By will made in 1911 

testator specifically bequeathed his 0. shares 
to certain relatives. In 1927, by agreement 
in writing, he granted to H. an option to 
purchase all his C. shares within one month 
of his death. He died in 1930, & H. exercised 
the option : — Held : the case was governed 
by the decisions in Lawes v. Bennett, No. 807, 
& Weeding v. Weeding , No. 956 ; the specific- 
ally bequeathed shares had therefore been 
adeemed, & the proceeds of their Bale formed 
part of the residuary estate. — Re Carring- 
ton, Ralphs v. Swithenbank, [1932] 1 Ch. 

1 ; 100 L. J. Oh. 299 ; 145 L. T. 284, C. A. 

957. Add. Annotation: — Consd. Re Carrington, 
Ralphs v. Swithenbank, [1932] 1 Ch. 1. 

962. Add. Annotation : — Apld. Re Calow, Calow v. 
Calow, [1928] Ch. 710. 

963. Add. Annotation: — Refd. Re Carrington, 
Ralphs v . Swithenbank, [1932] 1 Ch. 1. 

964. Add. Annotation : — Apld. Re Calow, Calow v. 
Calow, [1928] Ch. 710. 

970. Add. Citation 1 Coll. 80, n. 

992. Add. Annotation : — Refd. Re Silva, Silva v . 
Silva, [1929] 2 Ch. 198. 

1006. Add. Annotation : — Consd. Re Silva, Silva v. 
Silva, [1929] 2 Ch. 198. 

1007a. .] — In 1924, by an 

order of the Ch. Div. funds in ct. belonging 
to S., a person of unsound mind not so found, 
were invested in a freehold house as a 
residence for S. The order did not say 
whether the house was to be regarded as real 
or personal estate. The house was sold, 
pursuant to an order of the master in lunacy, 
in 1927, & the proceeds of sale were invested 
in 3 1 per cent. Conversion Stock. S. died 
in 1928 a widower & without issue : — Held : 
the freehold house became the real estate of 
S., & that the proceeds of sale retained the 
character of real estate, & passed to the heir 
at law. — Re Silva, Silva v. Silva, [1929] 

2 Ch. 198 ; 98 L. J. Ch. 459 ; 141 L. T. 452 

1008. Add. Annotation : — Folld. Re Silva, Silva v. 
SUva, [1929] 2 Ch. 198. 

1034. Add. Annotation : — Apld. Re Price, [1928] 
Ch. 679. 

1037. Add. Annotation : — Consd. Re Bund, Cruik- 
shank v. Willis, [1929] 2 Ch. 455. 

1040a. .] — A husband by his will, 

directed the remainder of the produce of his 
real & personal estate to be placed out at 
interest, & the dividends & produce thereof 
to be paid to his wife during her life : — Held : 
she was entitled to have ail the property of 
testator, including the reversionary interest 
in the annuity, treated as converted at the 
time of testator’s death.— J ohnson v. Routh 
( 1857), 27 L. J. Ch. 305 ; 6 W. R. 6. 

Annotation : — Refd. Harrington (Conn tees) v. Atherton 
(1864), 4 New Rep. 206. 

1049a. .] — Testator devised his real & 

personal estate to trustees, charging them not 

PART IX. SECT. 8, BUB-SECT. 2. 

1062 I. Interest payable to tenant for 

lifeJ—Re Bcth*b»oi*i>, 119881 4 

D. L.R. 222 ; O. R. 707.— OAH. 


to sell, if they could avoid it, the real property 
till the end of nineteen years ; but if they 
should sell part, to apply the proceeds to 
pay off his mortgage debts, & to hold the 
residue till the end of the nineteen years, 
when the proceeds were to be paid to his 
children, A., B. & O. in certain shares. The 
trustees declined to accept the trust. All 
the cesluis que trust then executed a deed 
of trust, by which they agreed to divide the 
property into two classes. Class 1 was to be 
sold immediately, to pay testator’s debts. 
Class 2 was to be held by the trustees named, 
in trust for the purposes of the will, so far 
as not inconsistent with the trust deed, to 
pay the rents accruing to the parties as entitled 
under the will, & with power to a majority 
of the trustees to sell even within the nineteen 
years, at the end of which period, however, 
the property was to be sold absolutely, & 
the proceeds divided as the will directed. 
B. died before the end of the nineteen years : 
— Held: (1) under the trust deed there was 
a conversion out & out of class 1 from the 
date of that deed ; but that there was a con- 
version of class 2 only at the end of the 
nineteen years, or, if sold before that period, 
then at the time of such sale ; & the inter- 
mediate rents of the part remaining unsold 
went to those entitled to the real estate ; 
(2) semble ; under the will taken by itself, 
there was no conversion till the end of the 
nineteen years of that part of the real property 
which was then unsold, any conversion 
possible before that period being only for 
a certain limited purpose, that is, to pay 
debts of testator. — Ferrib v. Atherton 
(1852), 20 L. T. O. S. 170, H. L. 

1061a. Discretion to sell Immediately for 

limited purpose.] — Ferrie v. Atherton, No. 
1049a, ante . 

1065. Add. Annotation : — Refd. Re McKee, Public 
Trustee v. McKee, [1931] 2 Ch. 145. 

1068a. .] — When property is given by will 

on trusts for conversion & investment, & 
to hold the investments on trust for a tenant 
for life & remaindermen, with a discretionary 
power to the trustees to postpone the con- 
version, & a provision that the income until 
conversion is to go to the tenant for life, 
that provision extends to property, such as 
a reversionary interest, which is not pro- 
ducing income as well as to property of a 
wasting character. 

In adjusting the rights as between tenant 
for life & remaindermen in respect of a 
reversionary interest which ought to have 
been but has not been converted by trustees, 
interest should be calculated at the rate of 
3 per cent. — Rowll9 v. Bbbb, Re Rowlls, 
Walters v. Treasury Solicitor, [1900J 
2 Ch. 107 ; 69 L. J. Oh. 562 ; 82 L. T. 633 ; 
48 W. R. 562 ; 44 Sol. Jo. 448, C. A. 

Annotations : — Consd. lie Woods, GabeUini v. Woodu. Jl®241 
2 Gb. TT/^Baker, Baker e. Public Trustee, 

----- Hargreaves v. Hfi.r a ™ avM 


PART IX. SECT. 4, 8UB-SE0T. 8.— E. 

•a. Settled Land Act. 1882 (e. 88). 
9. 22 (5)— Construction.] — Held: this 

27 


271. Refd. Re Hargreaves. Hargreaves v. 

(1902), 86 L. T. 43 ; He wjilteford. Inglls ^Whlteford, 
(19031 1 Oh. 889 ; Re Beech, Saint v. Beeoh, fl 920] 1 Ch. 40. 

1079. Add. Annotations : — Refd. Re Wells, Swin- 
bume-Hanham v. Howard (1932), 48 T* R. 
617 ; Re Rawlinson, Wilson v. Banks (1934), 
78 Sol. Jo. 602. 

sub-sect, by its terms applieef nfavour 
of persona for, 8c to whom, the land, ij 
not disposed of, would have been held 
8c gone under the settlement. Once 
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1152. Add . Annotation : — Retd. Re Cartwright, 
Cartwright v. Smith, [1939] Ch. 90. 

1180. Add. Annotation : — Reid. Re Wells, Swin- 
burne- Hanham v. Howard, [1933] Ch. 29. 

1184. Add. Annotation: — Folld. Re Walpole, 
Public Trustee v. Canterbury, [1933] Ch. 431. 

1187a. Income & accumulation from land — 

Heir-at-law entitled.] — By a codicil to her 
will, a testatrix left three-fourths of her 
residuary estate, subject to certain payments, 
upon trust to apply the income for the bene- 
fit, maintenance A support of her daughter, 
who was of unsound mind, A during the life- 
time of her daughter to accumulate all the 
residue not applied under the discretionary 
trust by way of compound interest by in- 
vesting the surplus income A the resulting 
income thereof in certain investments & for 
certain purposes mentioned in the codicil. 
Testatrix died in 1901, & in 1922, twenty- 
one years after her death, the trusts for 
accumulations determined, A as from that 
date they were held to be undisposed of. 
The question then arose whether : (a) the un- 
disposed income A accumulations derived 
from the income of the residuary real estate ; 
A' (6) the income A accumulations derived 
from the income of accumulations of income 
o£ the real estate were divisible among the 
next-of-kin of the testatrix, or whether they 
went to the representative i f her heir-at- 
law, who died in 1931 : — Held : the personal 
representative of the heir-at-law of the 
testatrix was entitled to (a) A (6). — Re 
.Walpole, Public Trustee v. Canterbury, 
[1983] Oh. 431; 102 L. J. Ch. 209; 148 
L. T. 620. 

1282. Add. Annotation: — Consd. Re Walpole, 
Public Trustee v. Canterbury, [1933] Oh. 431. 

1268. Add. Annotation : — Reid. A.-G. for Alberta 
v. A.-G. for Canada, [1928] A. O. 476. 

1288a. Reconversion by foreclosure — Effect of 
Conveyancing Act, 1911 (c 87), 8. 9 — 

Intention to accept reconversion.] — Testator, 
who died in 1861, devised his real estate in 
strict settlement A empowered the trustees, 
with the consent of the tenant for life, to sell 
the same or any part thereof, A directed them 
with such consent to invest the proceeds of 
sale in the purchase of freehold land or in the 
public funds or on real securities to be 
respectively settled A held to A upon such 
uses A trusts corresponding as nearly as 
might be with the uses A trusts therein 
declared concerning the land sold, with power 
for the trustees from time to time with 
the like consent to vary such investments. 
In the events which happened the material 
limitations of the will resulted as follows : 
To the use of E., T. A J. successively for life 
in the order named, with remainder to the use 
of E., T. A J. as tenants in common in tail 
general, with cross-remainders between them 
in tail general, with remainders over. In 
1807 part of the land was sold A the proceeds 
invested in mtge. of freehold land. In 
1871 E. died leaving an only daughter. In 
1881 T. died a bachelor. In 1898 the sur- 


viving trustee foreclosed, A in 1899, by a 
deed appointing a new trustee to which J. 
was party, the foreclosed land was con- 
veyed to the uses 8c upon the trusts of the 
will as if the same had been thereby specifically 
devised. On the death of J. in 1910 without 
issue, his executrix, who was also executrix 
of T., claimed that the foreclosed land in fact 
represented personalty A was subject to a 
trust for sale by Conveyancing Act, 1911 
(c. 37), s. 9, 8s that she was entitled to two- 
thirds of the proceeds. The only daughter 
of E. claimed the foreclosed land as tenant 
in tail under the limitations of the will, E., 
T. A J . never having disentailed : — Held : 
(1) owing to the power to vary investments, 
the crucial time for determining the character 
of each investment was the death of J., the 
surviving tenant for life, A that the mtges. 
having been then foreclosed the mere fore- 
closure operated as a reconversion of the 
property into realty, A that there was no 
equity on the part of any cestui que trust under 
the will to have the personal character of the 
. investment restored to it ; (2) by the deed 
, of 1899, to which all the parties able to con- 
trol the character of the investment of the 
trust fund were parties, the foreclosed land 
was duly adopted as real estate A settled to 
the uses of the will ; (3) although Conveyanc- 
ing Act, 1911 (c. 37), s. 9 (6), may apply to 
land foreclosed before the commencement 
of the Act A remaining at the passing of the 
Act in the condition determined by the fore- 
closure, it would be unreasonable to extend 
the retrospective operation of the section to 
a case like the present where previously to the 
commencement of the Act the foreclosed land 
had been definitely accepted A settled as land 
A rights acquired thereby ; (4) even if, by 
virtue of sub-sect. 6, Conveyancing Act, 1911 
(c. 37), s. 9, was to be deemed to apply to 
foreclosed lands as from the date of fore- 
closure, the terms of both sub-sects. 3 & 4 
had in the present case been complied with 
sufficiently to prevent the reconversion of the 
land into money under sub-sects 1 A 2 ; (6) 
the foreclosed land had become legally vested 
in the daughter of E. in tail as the heir in 
tail of E. — Re Bogg, Allison v. Paige, [1917] 
2 Ch. 239 ; 80 L. J. Ch. 636 ; 110 L. T. 714. 

Annotation .•—-Generally, Retd. Re Twopeny, Monro v. 
Twopeny (1924), 130 L. T. 816. 

1290. Add. citation : — 

affg. S. C. sub nom. Oookson v. Reay (1842), 
5 Beav. 22. 

1296. Add. Annotation : — Refd. Re Rawlinson, 
Wilson v. Banks (1934), 78 Sol. Jo. 602. 

1816a. Contingent reversionary Interest — In 
personalty.] — Testator, who was entitled 
in reversion expectant upon the determination 
of his wife’s interest A , contingently upon no 
issue of the marriage living to attain a vested 
interest, to the proceeds of sale of certain 
real estate conveyed bv him, upon his 
marriage in 1880, to trustees upon trust for 
sale, died in 1886 in his wife's lifetime, 
having devised the real estate, which had 
remained unsold, to the use of his wife for 


the beneficial interest lias become 
absolutely rested in possession in a 
r emainder man - the settlement has some 
to an end. Sc any subsequent devolution 
from soon remainderman cannot be 
said to be under the settlement. — 


Biknitt e. Lccus, [I999J L R. 606. — 

IR. 


entitled. J— Although there may be a 
trust for conversion, the beneficiaries 
may, if absolutely entitled, elect to 
take the property in Its actual st a te . — 
GpuwioaD e. Lukdt (1876), SS Or. 
244.— -CAN. 
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life with remainders over by way of l«g«.i 
limitati on s in strict settlement , There w as 
no issue of the marriage. The real estate 
was not sold in the lifetime of the wife, who 
accepted the benefits under her husb an d’s 
will & died in 1021 : — Reid : inasmu ch as 
at his death testator’s interest was a con* 
tingent reversionary interest in personalty, 
contingent upon the event of no posthumous 
child being bom who might at tain a vested 
interest, Sc reversionary because it was 
expectant upon his wife’s life interest, 


testator was not competent to effeot a 
reconversion by his will, because he never 
became entitled to an absolute interest in 
the property before his death, Sc the property 
g asse d under his will as personalty . — Re 
Sturt, De Bunsen v, Hardinge, [10221 
1 Oh. 410 ; 91 L. J. Oh. 289 ; 120 L. T. 400 } 
00 Sol. Jo. 280. 


Annotation- : — Retd, lie Cartwright, 
[1939] Ch. 90. 


Cartwright v. Smith, 


1410. Add, Annotation : — Consd. Re Silva, Silva v, 
Silva, fl929] 2 Ch. 198, 


Part X. — Election. 


1419. Add, Annotation: — As to (2) Refd. Re 
McKee, Public Trustee v . McKee, [1931] 2 
Ch. 145. 

1424a. Legacy to heir-at-law— Will In- 

operative to pass real estate.]— 0 ., by his 
Will, gave all he should leave in the world 
to trustees to pay his debts & legacies, among 
which was £1,000 to A., his brother Sc heir, 
& as to the residue in trust for natural 
children. Testator had real estate in Nova 
Scotia, but, as there were no witnesses to his 
. will, it descended to the heir-at-law : — Held : 
supposing the words of the will would have 
passed real estate, if attested in due form, 
which was doubted, A. was entitled to his 
legacy, Sc also to the real estate. — Farqu- 
harson V. Colville (Lord) (1772), Rom. 
129, L. 0. 

1428a. .] — Gainer v . Cunyngham 

(1750), 1 Bli. 27, n. ; 4 B. R. 10, L. O. 

Annotation Conid. Her v, Wauohope (1819), 1 Bli. 1. 

1488a. .] — Where by her will a wife 

expressly refrained from exercising a power 
of appointment, which she had, but abstained 
from extinguishing it & confined the opera- 
tion of her will to her own property, Sc there 
was nothing in the husband's will which 
either put the wife to her election or put her 
in the position of seeking at the same time to 
approbate Sc to reprobate its provisions i — 
Held: she was in no way precluded from 
exercising her power of appointment by a 
subsequent will. — Gray v. Perpetual 
Trubtee Co., [1928] A. O. 391 ; 97 L. J. 
P. O. 85 5 139 L. T. 409 ; 44 T. L. R. 054, 
P. O. 

1462. Add, Annotation : — Refd. Re Williams, Wil- 
liams v. All Souls, Hastings (Parochial 
Church Council), [1933] Oh. 244. 

1510a. Two claims under marriage settlement — 
One claim statute-barred but satisfied by 
legacy In will — Other claim Ignored by will.] — 
A testator by a settlement made on his first 
marriage in 1884 covenanted (a) that he 
would take out a policy of insurance of 


£2,000 payable on his death to the trustees 
of the settlement, Sc (b) that he would by 
his will bequeath to the same trustees all his 
interest in every copyright to which he was 
entitled. Testator never took out a policy 
of insurance, but by his will he bequeathed 
to the trustees of the settlement £2,000 in 
full satisfaction of all obligations arising out 
of the covenant to effect such a policy, Sc 
he left the residue of his property, which 
included the copyrights, by way of a general 
bequest to his widow, who was a second wife 
Sc not a party to the marriage settlement. 
Testator died in 1935, Sc a summons was 
taken out to determine whether the trustees 
of . the settlement could claim both the 
£2,000 under the will Sc an assignment to 
them of the copyrights or damages in lieu 
thereof, or whether they were put to their 
election between the two claims : — Held : 
(1) the covenant applied to all copyrights to 
which testator was entitled at the date of 
his death ; (2) if the trustees claimed the 
benefit under the will, they ought on the 
general principles of election to give effect 
to the whole will, including testator’s plain 
intention that the copyrights should not go 
to them, although any remedy upon the 
covenants in the marriage settlement was 
statute-barred. — Re Fletcher’s Settlement 
Trusts, Medley v, Fletcher, [1930] 2 
All E. R. 230 ; 80 Sol. Jo. 480. 

1552a. Provision for forfeiture In case of dispute — 
Election.] — Re Whitwell, Senior v, Wilson, 
- [1890] W. N. 171. 

Annotation : — Refd. Haynes v. Foster, [1901 1 1 Oh. 301. 

1578a. .] — Where successive irrevocable 

appointments are made in favour of the same 
person, the latter appointment will be held 
to be in substitution for the former, if such 
appears to be the intention of the donee of 
the power, & the person in whose favour the 
appointments are made will be compelled 
to elect between them. — England v, Lavers 
(1866), L. R. 3 Bq. 63 ; 15 W. R. 61. 
Annotations : — Expld. Re Tailored’* Settlmt., Somerville v. 


PART IX. SECT. 9, SUB-SECT. 2.— 

E. (e). 

1849 i. Election on behalf of infant— 
By court,) — Where riroumstanocs make 
It highly advantageous for an Infant 
devisee, an order will be made on hi* 
behalf granting election, to take 
property In Its actual stats before Its 
conversion de fade where the will 
direct* conversion. — Re Gann (1916), 
U W. L ft. 996 ; 10 W. W. R. 447 ; 
86 Man. L. XL 983.— CAN. 


PART X. SECT. 2, SUB-SECT. 1.— 
B. (•). 

so. Income of estate left to widow by 
wiU for life — widow* t property left after 
her death to son by codicil — Income 
received by widow HU wiU ft codicil 
proved — Liability of widow on election 
against will.) — Testator by his will left 
the income of his estate to his wife for 
life, & directed that after her death It 
should be disposed of as set out in a 
codicil, not to be opened until after 
her death. By the codicil he disposed 
of all his estate among his children. 


giving to two of them, after the death 
of his wife, a certain property, which in 
reality belonged to her. His widow, 
without proving the will, received all 
the income of the estate for five years, 
after the lapse of which the will & 
codicil were proved. She then elected 
against the will : — Held : her election 
related back to. Sc she was liable to 
account from, the date of testator's 
death ; bnt, as she was not called upon 
to elect until this action was brought, 
she should not be oh&rged with Interest 
in the meantime. — Davis t\ Davis 
(1896), 87 O. R. 668.— CAK. 
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Tancred, Be Selby, Church v. Tailored, [1903] 1 Oh. 715. 
Reid. Re Eardley’s Will, Simeon v . Freemantle, [1920] 
1 Ch. 397. 

1580a. Appointment to object within extent o! 
power — No object In fact In existence — No 
election.] — Bulwer v. Hoare (1825), 3 
L. J. O. S. Ch. 227. 

1581. Add . Annotation : — Held. Re BeresforcTs 
Will Trusts, Sturges v. Beresford, [1938] 3 
All E. R. 500. 

1581a. Invalid delegation of power — Gifts conferred 
on persons entitled under appointment 
exercised under delegated power — No election.] 

—Re Stevens (1912), 134 L. T. Jo. 83. 

1601. Add. Annotation : — As to ( 1) Retd. Re Beres- 
ford’s WiU Trusts, Sturges v. Beresford, [1938] 
3 All E. R. 606. 

1619a. Marriage settlement — Husband not 

entitled to elect against Interests of other 
parties to marriage settlement.] — Oroker v. 
Martin (1827), 1 Bli. N. S. 673 ; 1 Dow. & Cl. 
16 ; 4 E. R. 987, H. L. 

Annotation : — Consd. Anstey v. Newman (1870), 39 L. J. Ch. 
789. 


1637a. .] — Testator having directed 

his exors. to sell whatever real estates he 
might die possessed of, & having given 
benefits to his heir-at-law, afterwards ac- 
quired other lands : — MM : the heir was not 
bound to elect. — Back v. Kett (1822), Jac. 
534; 37 E. R. 952. 

Annotations : — Consd. Churchman v. Ireland (1831), 1 Rubs. 
& M. 250. Reid. Schroder v. Schroder (1854), 3 Eq. Rep. 
97 : Hanoe v. Truwhitt (1862), 2 John. Sc H. 216. 

1643a. Bequest of debt to mortgagor — Devise of 
reversion In property mortgaged.] — Testator 
having a debt secured on lands, gives the 
mtge. money to the mtgor., & desires that he 
will give a reversionary interest therein to a 
third person. The mtgor. selling the estate 
shall bring the mtge. money into ct., for the 
use of the devisee, subject to the life estate. — 
Lewis v. Kino (1789), 2 Bro. C. O. 600 ; 29 
E. R. 330, L. 0. 

Annotation : — Consd. Whittaker v. Whittaker (1792), 4 Bro. 
C. C. 31. 

1724. Add. Annotation : — Refd. Re Gower’s Settle- 
. ment, [1934] Ch. 305. 


Part XI. — Satisfaction and Ademption 


1753. Add. Annotation : — Folld. Re Ware, Re 
Rouse, Ware v. Rouse (1920), 70 Sol. Jo. 091. 

1769. Add. A nnotations : — A s to ( 1 ) Apld. Re Binns, 
Public Trustee v. Ingle, [1929] 1 Ch. 077. 

' Refd. Re Vaux, Nicholson v. Vaux, [1938] Ch. 
681. 

1770. Add. Annotation : — Refd. Re Vaux, Nichol- 
son v. Vaux, [1938] Ch. 681. 

1772a. .] — Walpole v. Conway (Lord) (1740), 

Barn. Ch. 163 ; 27 E. R. 693, L. C. 

Annotations: — Diitd. Tolson t>. Collins (1799), 4 Vea. 483. 


Apld. Douglas v. Willes (1849), 7 Hare, 318. Refd. 

Kirkhara v. Smith (1749), 1 Ves. Sen. 258. 

1785. Add. Amiotations : — Consd. Re Vaux, Nichol- 
son v. Vaux, [1938] Ch. 681. Refd. Re 
Vaux, Nicholson v. Vaux (No. 2) (1938), 82 
Sol. Jo. 332. 

1786. Add. Annotations : — Apld. Re Vaux, Nichol- 
son v. Vaux, [1938] Ch. 681. Refd. Re 
Vaux, Nicholson v. Vaux (No. 2) (1938), 
82 Sol. Jo. 332. 

1788a. Gift of shares — Partial Intestacy.] — A testa- 


PART X. SECT. 3, SUB-SECT. 9. 

X Widow taking different interests 
urfZZ.l — Under S.'s will his widow 
took absolutely thirty-four acres 
devised to her worth $1,000; Bhe also 
took for life his house & lot garden 
worth about $1,500, but subject to a 
son's & a daughter's right ** to have a 
home " there “ as long as they are 
single." The son took absolutely the 
rest of testator's land, worth about 
$3,500, Sc at the widow's death took 
" the house Sc lot Sc garden " also : — 
Held : the widow was not put to her 
eleotion. — Re Skxbmith (1925), 67 

O. L. R. 283.— CAN. 


sq. Gift of legacy <t maintenance to son 
— Gift of mortgage debt to mortgagor — 
Mortgage debt previously assigned to son.] 
— Rosborouoh e. St. Andrew's 
Church, The Trustees of (1917), 55 
S. O. R. 360 ; 38 D. L. R. 119.— CAN. 


sr. Preferred beneficiary under policy 
— Election between policy db wiu .] — A 
wife who is a preferred beneficiary 
under Insurance Aot, R. S. O., 1927, 
cannot be compelled to elect between 
the policy Sc her husband's will . — Re 
MULLISS, [19331 3 D. L. R. 573; 
O. R. 638.— CAN. 


PART X. SECT, 7, SUB-SECT. 2. 

1691 II. .]— P. In Feb. 1921, 

oonveyed certain lauds to a trust oo., 
A by a declaration of trust of even date, 
accepted by the trust oo„ declared 
certain trusts upon which the lands 
were to be held. P.'s wife was to have 
a life Interest in three of the parcels 


conveyed, & certain other benefits, 
& at her death the property was to be 
distributed among P.'s children ; this 
life Interest was to be in lien of dower 
In all P.'s lands. On Feb. 21, 1921, 
P., by letter, requested the trust oo. 
to sign a declaration of trust to the 
effect that It held one of the parcels 
of land oonveyed to it. In which the 
wife was given a life interest, in trust, 
for payment to an investment society 
of $7,500 " which pays off the loan on 
stock for that amount held by my wife." 
& this the trust oo. did. By P.'s will, 
made on the date of the execution of the 
oonveyanoe Sc declaration, he appointed 
the trust oo. his exor. Sc trustee. The 
wife took nothing under the wOl. P. 
died in July. 1921. In Jan. 1923. 
the trust oo. made a mtge. in favour of 
an assurance oo. upon three of the 
properties In whioh the widow claimed 
a life estate, to secure repayment of 
a large sum of money whioh was 
advanced to the trust oo. Sc whioh the 
trust oo. applied in paying off loans 
made to P. In an action by the widow 
against the assurance oo. for a declara- 
tion as to her rights under the trust 
deed Sc declaration Sc for other relief : — 
Held : pltf. having taken Sc continued 
In possession of the properties in which 
she olaixned to have a life interest, had 
elected to take the benefits given to 
her by the trust deed Sc declaration. Sc 
was, therefore, tenant for life of the 
three properties referred to. — Purdom 
e. Northern Life Ass 'ox Oo. of 
Canada, [1928] 4 D. L. R. «70 ; 63 
O. L. R. 12 ; affd. tub nom . Fidelity 
Trust Oo. of Ontario «. Purdom Sc 
Northern Life Aesoe. Oo. of 
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Canada, J1930] 8. O. R. 119 ; 1 

D. L. R. 1003.— CAN. 


PART XI. SECT. 1. 

1748 I. Satisfaction defined.] — Satis- 
faction is the donation of a thing, with 
the Intention, either expressed or 
Implied, that It Is to be taken,' either 
wholly or in part, in extinguishment of 
some prior claim of the donee. The 
doctrine has no application to oases 
where the prior portion has actually 
been transferred or paid. 

One whose life was Insured assigned 
to his son a portion of the insurance 
moneys $1,000, in consideration of an 
undertaking by the son to advance 
from time to time moneys necessary to 
pay parts of the premiums. Subse- 
quently the insured made his will by 
which he gave to his son $1,000 " out 
of the money payable at my death out 
of my life insurance policy % : — Held : 
the 91,000 given by the will could not 
he regarded as a satisfaction of the 
$1,000 assigned to the son . — Re Marks 
(1921), 64 D. L. R. 516 ; 50 O. L. R. 
473.— CAN. 


PART XI. SECT. 3. SUB-SEOT. 2.— 
A. (a). 


sr. By payments to legatee — In 
testator's lifetime.] — Held: a sum of 
money paid by testator to persons to 
whom he had bequeathed one-half 
of his effects, was an anticipated pay- 
ment of their provision. Sc not a 
donation. — Buchanan e. Crawford 
(MOLLXRON) (1824), 2 Sh. Sc. App. 445. 
— SOOT. 


VoL XX.— Equity. Cases 1788a— 1918a. 


tor by his will gave legacies of the value 
of £20,000 to each of his. two daughters. By 
clause 11 of his will he provided that his 
trustees should hold his residuary trust 
fund “ Upon trust to pay & apply both the 
income & capital thereof in such shares & 
proportions as they may in their absolute & 
uncontrolled discretion think fit to or for the 
benefit of all or any one or more of my 
children or the issue of any deceased child 
of mine & I declare that my trustees may 
from time to time within the period of twenty- 
one years from my decease accumulate the 
surplus of any income of my residuary trust 
fund not paid or applied under the preceding 
clause of this my will by investing the same 
& the resulting income thereof to the intent 
that the accumulations shall be added to the 
residuary trust fund & follow the destination 
thereof with liberty nevertheless for the 
trustees at any time or times to resort to 
the accumulations of any preceding year or 
years & apply the same as part of my 
residuary trust fund.” Clause 12 of the will 
provided that “Having the fullest con- 
fidence in my trustees 1 hereby authorise & 
empower them to deal with the capital <fc 
income of my residuary trust fund & pay 
away & deal with the same in all respects for 
the benefit & provision of my children or 
grandchildren as they may think best or 
most expedient & to act in all respects as I 
could have done if living save only that all 
such dealings with the residuary trust fund 
& the income & accumulations thereof shall 
be within the limitations prescribed by law.” 
He subsequently settled 2,000 shares in a cer- 
tain co. on each of his four children : — Held : 
(1) while the trusts declared in clause 11 of 
the will infringed the rule against perpetuities 
& were void, the power conferred by clause 12 
was valid by reason of the saving words at 
the conclusion of the clause. These words 
were equivalent to a direction that the bene- 
ficial interest vested in a beneficiary by any 


exercise of the power was to vest in the bene- 
ficiary within the period of a life or lives in 
being & twenty-one years afterwards, & 
imported that any appointment made under 
the clause must be made at a date which fell 
within that period ; (2) in view of the fact 
that the testator left the distribution of his 
residuary estate in the hands of his trustees, 
the rule against double portions, either in 
regard to the bequest of £20,000 to each of 
his daughters or their shares in the subse- 
quent settlement, did not apply . — Re Vaux, 
Nicholson v. Vaux, [1939] Ch. 465 ; [1938] 
4 All E. R. 297, 703 ; 108 L. J. Ch. 60 ; 160 
L. T. 65 ; 55 T. L. R. 92 ; 82 Sol. Jo. 949, 
C. A. 


a mother makes a purchase or investment 
in the name of her child, or in the joint names 
of herself & her child, that does not of itself 
afford the presumption of advancement ; in 
such a case the intention to advance is a 
question of evidence. — B ennrt t>. Bennet 
(1879), 10 Ch. D. 474; 40 L. T. 378; 27 
W. R. 673. 

Annotation : — Ro!d. Re Onne, Evans t>. Maxwell (1883), 

50 L. T. 51. 

1873b. .] — (1) No presumption arises in 

cases of dispositions in favour of children by 
a mother unless she has placed herself in 
loco parentis towards them, & evidence that 
such is the case must be forthcoming. 

(2) Where testatrix exercised a general 
power of appointment by will in favour of her 
daughter, & subsequently on the daughter’s 
marriage covenanted in her daughter’s mar- 
riage settlement to pay a similar amount to 
the trustees thereof, & later by codicil 
recited the appointment of a certain sum by 
the will : — Held : the provision in the 
marriage settlement was by way of satis- 
faction or ademption of the powers made by 
the will, & the codicil was not inconsistent 
with such a view. — Re Ware, Re Rouse, 
Ware v. Rouse (1926), 70 Sol. Jo. 691. 

1878. Add, Annotation : — As to (3) Refd. Re Binns, 
Public Trustee v, Ingle, [1929] 1 Ch. 677. 

1894a. Funds transferred by trustees — In pur- 

suance of appointment & surrender of life 
interest.] — Funds transferred by the trustees 
of a marriage settlement to a son in pursuance 
of an appointment in his favour made by his 
father in exercise of a special power of 
appointment amongst his children & of a 
surrender of the father’s life interest, are 
not money or property by way of advance- 
ment paid to the son by the father within 
Administration of Estates Act, 1925 (c. 23), 
s. 47 (1) (iii), & are not liable to be brought 
into account in or towards satisfaction of 
that son’s share in the estate of the father 
upon the father’s death intestate. Even 
assuming the life interest of the intestate in 
the appointed share of the settlement funds 
surrendered by him to the appointee to be 
money or property paid by way of advance- 
ment within clause (iii) aforesaid, in view of 
the fact that the value of that life interest 
to be brought into account under that clause 
has to be reckoned as at the date of the death 
of the intestate & therefore could be of no 
value, the surrender could have no effect 
upon the proposition first above stated. — 
Re Reeve, Reeve v . Reeve, [1935] Ch. 110 ; 
104 L. J. Ch. 101 ; 152 L. T. 254. 

1895a. .] — Re Ashton, Sier v, Ashton (1934), 

78 Sol. Jo. 803. 


1840. Add. Annotation : — Difltd. Re Binns, Public 
Trustee v. Ingle, [1929] 1 Ch. 677. 

1878. Add. Annotation Apld. Re Ware, Re 
Rouse, Ware v. Rouse (1926), 70 Sol. Jo. 691. 

lV73a. .] — There is no such obligation, 

according to the rules of equity, on a mother 
to advance or make a provision for her child, 
as in the case of a father ; therefore, when 


1912. Add. Annotation Refd. Re Vaux, Nichol- 
son v. Vaux, [1938] Ch. 581. 

After this case add : — 

4 ] — See t note, Administration of Estates 

Act, 1925 (c. 23), s. 49 (a). 

1918a. .] — If a father devises to a daughter a 

portion equal or greater than what she is 


PART XI. SECT. 3, SUB-SECT. 3. — A. 

si. Onus of proof.)- The proof re- 
quired by Administration Act, H.S. 
B.C., 1930, s. 121 (3), that a child ha« 
been advanced with a view to a portion 


need not be in writing. The person up 
aHwerting need make out a prxma fact t 
case only. When such a case has been 
established, the onu» will shift. -- 
Blakenet v. Seed, [1939J 1 W. W. K. 
321. — CAN. 
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PART XI. SECT. 8. SUB-SECT. 3.— 

c. 

1902 I. In reaped of reo«y.]— -Doa d. 
Shore v. Saunders (1842). 2 Kerr* 18. 
—CAN. 



Onm 1918a— 8294a. English and Empire Digest Supplement. 


entitled to out of hie land by settlement, 
that is a satisfaction, but the daughter may 
have her election. — Bridges v. Hales (1729), 
Moe. 108 ; 25 B. R. 298, L. 0. 

1920a. •] — Bridges v. Hales, No. 1918a, ante* 

2006a. .] — The principle deducible from the 

dictum of the Cfc. of Appeal expressed in Re 
Scott, Langion v. Scott, No. 1840, namely 
that, in the distribution of a testator’s 
estate amongst his children & the children 
of deceased children, children claiming to take 
by substitution the share of their deceased 
parent must bring into account an advance- 
ment made by testator, in his lifetime to their 
parent, is not applicable to the case of a 
parent’s indebtedness to testator ; so that, 
where a testator gave his residuary estate in 
trust for his children living at the period of 
distribution & the children of any child then 
dead, grandchildren are not liable, upon 
claiming their deceased parents’ share, to 
bring into account a debt owing by the parent 
to testator’s estate. — Re Binns, Public 
Trustee v. Ingle, [1929] 1 Oh. 677 ; 98 
L. J. Ch. 307 ; 141 L. T. 91. 

2009. Add. Annotation: — Consd. Re Ashton, Sier 
v . Ashton (1934), 78 Sol. Jo. 803. 

2012. Add. Annotation : — Mentd. Chaney v. 

Maclow (1928), 97 L. J. Oh. 345. 

2046a. Although interest unpaid at date of 

death.] — A person, who borrowed £100 
carrying interest at 5 per cent, per annum, 
by his will left a legacy of £100 free of duty 
to his creditor. The will did not contain 
any direction to pay debts. At the date of 


the debtor’s death there was interest due & 
unpaid in respect of the debt. The exors. of 
the deceased paid the creditor the amount 
of the legacy & interest on the debt, up to the 
date of payment. The creditor then sued for 
the amount of the debt: — Held: the rule, 
that a legacy to a creditor of an amount equal 
to or greater than the debt owed by the 
testator to the creditor operated as a satis- 
faction -of the debt, applied notwithstanding 
that there was interest due & unpaid in respect 
of the debt at the date of testator's death. — 
Fitzgerald v. National Bane, Ltd., [1929] 

1 K. B. 394 ; 98 L. J. K. B. 382 ; 140 L. T. 406. 

2047a. Bequest antecedent to debt.] — Roberts 

v. Bennbt (1690), 2 Vem. 136 ; 23 Q. R. 695. 

Annotation: — Reid. Northoote v. Northoote (1702). Oollea 
287, H. L. 

2057a. Although Interest unpaid at date of 

death.] — Fitzgerald v. National Bank, 
Ltd., No. 2046a, ante . 

2075a. .] — Re Shafto, Fawcett v. Shafto 

(1903), 48 Sol. Jo. 68, O. A. 

2102a. -J — Hobbs v . Taite (1738), West 

, temp. Hard. 582 ; 25 E. R. 1096, L. 0. 

Annotation : — Comd. Wallace r. Pomfret (1805), 11 Ve». 
542. 

2138. Add. Citation .*—3 Bro. O. O. 242. 

2188a. .] — Kemp (Lady) v. Kemp (1671 ), 

2 Rep. Oh. 63 : 21 E. R. 617. 

2224. Add. Annotations : — As to (5) Ref d. Re Vaux, 
Nicholson v. Vaux, [1938] Ch. 581. Generally, 
Consd. Re Warren, Warren v. Warren, [1932] 
1 Oh. 42. 


Part XII, 

2280a. .] — Re Ashton, Sier v. 

Ashton (1934), 78 Sol. Jo. 803. 

2291. Add. Annotation : — Folld. Re Ashton, Sier 
v. Ashton (1934), 78 Sol. Jo. 803. 

2294a. Covenant by tenant for life — To pay money 
to trustees — Expenditure on Improvement of 
trust property. ]—~The tenant for life under a 
settlement voluntarily expended monies in 


Performance. 

erecting necessary buildings on the trust 
property. He also paid the expenses of the 
investment of the trust funds in land : — 
Held : his exors. could not set off this outlay 
as a satisfaction pro tanto of a covenant, on 
his part, to pay £3,000 to the trustee of the 
settlement. — Horlook v. Smith (1853), 17 
Beav. 572 ; 23 L. J. Oh. 962 ; 22 L. T. O. S. 
232 ; 2 W. R. 117 ; 51 E. R. 1167. 


PART XL SECT. 4, SUB-SECT. 2. — A. 

2037 ii. .] — A testator by 

his will, after directing the payment 
of all his just debts, appointed F. to be 
one of his three exors. 6c trustees. 6c 
went on to declare that F. should be 
paid out of my estate the debt or sum 
of money o vying by me to him the 
amount of which the said F. will dis- 
close to my other trustees.** F. 
renounced probate 6c lodged with the 
exors. a statement of the amount of 
his claim : — Held : the words of the 
will did not create a legacy, but the 
testator's purpose was to acknowledge 
that he was indebted to F. in cm un- 
certain amount 6c that F. was entitled 
to payment of the sum which he 
named as owing, without further 
investigation or inquiry on the part 
of the exon. — F itzpatrick o. Gzlbkbt, 
Gilbert v. Fitzpatrick, 22 Taa. L. R. 
29.— AUS. 


PART XI. SECT. 4, SUB-SECT. 8.— B. 

2009 i. AddUion to onnui^i/.) — Dole 
v. Cole (1838), 5 O. 8. 744.— CAN. 


PART XI. SECT. 4, SUB-SECT. 3— O. 

2102 i. Presumption of satisfaction 
rebutted. ] — A legacy to a creditor equal 
to or greater than the debt owing him 
by the testator is presumed to be a 
satisfaction of the debt, but this 
presumption will be rebutted by slight 
circumstances, either appealing in 
the will or incident to the nature of the 
debt & of the legacy. A simple 
direction to pay debts is sufficient to 
rebut the presumption, a fortiori a 
direction, as in this instance, to pay 
debts 6c '* thereafter *' legacies.— 
Sparrow v. Royal Trust Co., [1932] 
1 W. W. R. 379 ; 40 Man. L. R. 211.— 
CAN. 


PART XI. SECT. 5. 
aj. Separation agreement providing 
for support of infant son — Provision in 
will for support .] — By a separation 
agreement the husband agreed to pay 
the wife a certain sum per annum tor 
“ support 6c otherwise * r of their child 
until it should become self -supporting 
or attain majority or leave the custody 


of the wife: & she agreed to accept 
said sum in full settlement of all claims 
which she then had 6r might thereafter 
have for the support 6c otherwise of the 
child. By his will executed four years 
later, which disposed of all his property, 
the husband directed his trustees to 
pay the income of the residue of his 
estate ** towards the maintenance 6c 
education of ” said child “ during his 
minority '* : — Held : said provision in 
the will was in substitution for, 6c not 
in addition to, that in the agreement ; 
6c the wife had an eleotion between 
them, but was not entitled to both. — 
Rose v. Ross, [19301 1 W.W.R. 375 ; 
2 D. L. R. 42; sub notn. Ross v. 
Fossum Sc Toronto General Trust* 
Oo., 42 B. O. R. 272.— CAN. 


PART XIL SECT. 8, SUB-SECT. 2. 
sk. Failure to pay contributions — 
Joint venture — Whether abandonment.] 
— Dadson v. Grbbt 8c Grest, [1928] 
1 D. L. R. 479 ; [1928) 1 W. W. R. 
286 22 Bask. L. it 288.— CAN. 
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VoL XX.— Equity. Case® 2345-2440*. 


Part XIV. — Merger of 

2845* Add. Annotation : — Apld. Symons v. 
Southern By. Oo. (1985), 158 L. T. 98. 

2848. Add. Annotation: — Apld. Symons v. 
Southern By. Co. (1935), 153 L. T. 98. 

2854. Add . Annotation: — Consd. Re Warwick’s 
Settlement Trusts, Greville Trust Co. v. 
Grey, [1938] Ch. 530. 

2367a. .] — Norfolk v. Gifford (1690), 

2 Vem. 208 ; 23 E. B. 735. 

2373a. .] — Where tinder a marriage settle- 

ment the trusts of the wife’s property were 
for the wife for her life & after her death 
for the husband for his life, with a common 
form protected life interest proviso in respect 
of the husband’s interest, & the usual trusts 
for the issue of the marriage, with a gift over 
in default of issue, which event happened, as 
the wife should by deed or will appoint with 
an ultimate trust for next of kin, & the wife 
died & her will operated as an exercise of the 
power of appointment in the husband’s 
favour, on an application by the husband to 
have the trust transferred to him on the 
ground of merger of his interests : — Held : 
there had been no merger of the husband’s 


Estates and Charges. 

life estate In the reversion, because the two 
estates were not coterminous, & an estate 
might come into existence on an alienation 
of his life estate in favour of possible children 
on a re-marriage. — Re Chance’s Settlement 
Trusts, Chance v . Billing (1918), 62 Sol. Jo. 
849. 

2879. Add. Annotation ; — Retd. Symons v. 

Southern By. Co. (1935), 153 L. T. 98. 

2895. Add. Annotation : — As to (2) Dlstd. Re Silva, 
Silva v. Silva, [1929] 2 Ch. 198. 

2397. Add. Annotations : — As to (2) Consd. R * 
Chesters, Whittingham v. Chesters, [1934] 
W. N. 174. Folld. Re Chesters, Whittingham 
v. Chesters, [1935] Ch. 77. 

2399a. .] — When a tenant for life in remainder 

pays off a mtge. on the property the mtge. is, 
uj the absence of evidence of a contrary 
intention, kept alive for his benefit. — Re 
Chesters, Whittingham v. Chesters, [1936] 
Ch. 77 ; 104 L. J. Ch. 65 ; 152 L. T. 210 ; 78 
Sol. Jo. 634. 

2419. Add. Annotation : — As to (3) Consd. Re 
Warwick’s Settlement Trusts, Greville Trust 
Co. v. Grey, [1938] Ch. 630. 


Part XV. — Subrogation. 

2424. Add. Annotation : — Held. Page v. Scottish Insce. Corpn. (1929), 98 L. J. K. B. 308. 


Part XVI. — Penalties and Forfeiture. 


2440. Add. Annotation : — Expld. Mussen v. Van 
Dieman’s Land Co., [1938] Ch. 253. 

2440a. Provision for retention of Instalments.] 

— By an agreement in writing dated Nov. 2, 
1927, pltf. agreed to purchase from defte. 
land in Tasmania for the sum of £321,000, 


the money to be paid by instalments as 
therein set forth & on dates therein stated. 
Time was made of the essence of the contract. 
By clause 12 it was agreed that if pltf. made 
default in paying any of the instalments 
defts. could rescind the contract & that 


PART XIII. SEOT. 3. 

*v. General rule.) — In order to 
mwYHhw. 1 , not only most there be two 
creditors of the same person, but one 
of them must have two funds belonging 
to the same person to which he can 
resort. — Royal Bank of Canada v. 
Izen, (19211 2 W. W. R. 929.— CAN. 

PART XIV. SECT. 2, SUB-SECT. 1. 

sk. Merger not beneficial .'] — To pre- 
vent the merger of a charge In the 
inheritance of the estate upon whioh it 
is charged there must, in the absenoe of 
evidence of intention, be either existing 
circumstances, or at least a reasonable 
probability of their occurrence, in 
whioh it would be to the advantage of 
the owner of the charge ft of the estate 
to preserve their separate existence,— 
Re Alexander's Estate, [1938] I. R. 
23. — IR. 

PART XV. 

2424 1. Definition. J— -As a general 
rule the doctrine of subrogation does 
not apply in favour of a party who has 

not sdd 


so, or 


y, claim, or demand, or partly 
who has not paid something by 


way of getting In a security, or the like. 
— Courbollbs r. Fookes (1889), 16 
O. R. 691.— CAN. 

■x. Whether doctrine applicable to 
volunteer paying deW.l— Subrogation Is 
never applied in aid of a mere volunteer 
who pays the debt of another. — 
Campbell Auto Finance Co., Ltd. r. 
Warren, (1933) O. R. 774 ; 4 D. L. R. 
609.— CAN. 

PART XVI. SECT. 1, SUB-SECT. 2 - -A. 

2428 I. What is a penalty— Goods 
delivered under hire-purchase agreement 
—Right to seise goods on /Mure to pay 
instalment.] — A hire-purchase agree- 
ment relating to a motor truck provided 
for payment in monthly instal- 
ments. The hirer oould beoome the 
owner of the truck on payment in full 
of the instalments ft a rupee extra. 
On failure on part of the hirer to pay 
any instalment as it became due, the 
owner was entitled to seise the truck 
ft credit its value as against the amount 
due, but subject to a oonditiop that tbe 
owner in no case would credit the hirer 
with more than the amount stm due 
on the contract .-Held: tto clause 
at the agreement which enabled the 
to s3*e the truck, ft keep It 


without making any payment to the 
hirer even though tho value of the 
truck may be very greatly In excess 
of the amount due under the agree- 
ment, was a stipulation by wav of 
penalty which the ot. oan relieve 
against under Contract Act, s. 74. — 
Maunq Ba Oh v. Motor House Co. 
(1929), I. L. R. 7 Ran. 431.— IND. 

PART XVI. SECT. 1, SUB-SECT. 2.— C. 

•w. Discount for prompt payment .] — 
Held : a penalty, ft relief granted.— 
Co loro ve v. Gundy (1914), 28 W. L. R. 
731 ; 17 D. L. R. 46.— CAN. 

PART XVI. SECT. 1, SUB-SECT. 2.— D. 

1 j # .] — In the case of a 

sale when the oondltions are that the 
purchaser shall forfeit the money 
which he has paid if he makes default 
in any future payment, the ot. will 
relieve the purchaser from forfeiture 
where the non-payment has been the 
result of the deliberate misrepresenta- 
tions of the vendor. In order to expose 
the purchaser to forfeiture.— Re Stan- 
ley ft Bunting, (1924) 3 1>. L. 11. 
699; 6 0. B. R. 18.— CAN. 


J.S. 
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thereupon all moneys already paid by the 
purchaser should be absolutely forfeited to 
defts. It was also a term of the contract 
that on the payment of certain moneys defts. 
would convey to pltf. two named blocks of 
land. In May, 1030, defts. conveyed to 
pltf. the two blocks of land, the value of 
which was taken to be £99,300. Pltf. had then 
paid to defts. sums amounting to £139,500, 
leaving a difference of £40,200. Subse- 
quently pltf. failed to pay an instalment of 
£37,500 falling due on May 2, 1931, & by 
letter dated May 4, 1931, defts. gave him 
notice, pursuant to clause 12, that they 
rescinded the contract. By letters dated 


Digest Supplement. 

Mar. 15, 1933, & Sept. 9, 1930, pltf. demanded 
payment of the £40,200. This demand defts. 
refused to comply with. Pltf. then brought 
this action : — Held : the retention by the 
defts. of the £40,200 was not in the nature of a 
penalty, & in view of the terms of clause 12 
it was not unconscionable on the part of 
defts. to retain the £40,200. Action dis- 
missed. — Mussen v. Van Diemen’s Land 
Co., [1038] Ch. 253 ; [1988] 1 All E. R. 210 ; 
107 L. J. Oh. 130 5 158 L. T. 40 ; 64 T. L. R. 
225 ; 82 Sol. Jo. 35. 

2459. Add. Annotation: — Consd. Mussen v. Van 
Dieman’s Land Co., [1938] Ch. 253. 


Part XVI I— Equitable Relief in Cases of Fiduciary Relationships. 

Sect. 1 . — THE FIDUCIARY CHARACTER. I 2478a. Agreement to form club — One party to 
, • . . engage other as secretary.] — Mitchell v. 

. (P- 521.) I f Alexander (1935), 79 Sol. Jo. 381, 0. A. 


Part XVIII. — Equitable Defences.. 


2483. Add. Annotation: — Apld. R. v. Essex JJ., 
Ex p. Perkins, T1927] 2 K. B. 475. 

2489a. .] — Whalley v. Whalley (I860), 2 

• De G. F. & J. 310 ; 45 E. R. 041, L. JJ. 

2490. Citations .-—For “ 3 Bro. 0. O. 040 ” read 
“ 3 Bro. 0. O. 039, n.” 

Add. Annotation : — As to (2) Consd. Weld v. 
Petre (1928), 97 L. J. Ch. 399. 

2497. Add. Annotation: — As to (1) Refd. Weld v. 
Petre (1928), 97 L. J. Ch. 399. 

2512. Add. Annotations: — As to (4) Consd. Weld 
v. Petre (1928), 97 L. J. Ch. 399. .Refd. 
Anchor Trust Co. w. Bell, [1020] Ch. 805. 

2513. Citations : — For “ L. R. 6 0. P. 221 ” read 
“ L. R. 5 P. O. 221.” 

Add. Annotations : — As to (2) Apld. Weld v. 


Petre (1928), 97 L. J. Ch. 399. Refd. Anchor 
Trust Co. v . Bell, [1920] Ch. 805. 

2520. Add. Annotation : — Consd. Lynn v. Bamber, 
[1930] 2 K. B. 72. 

2521. Add. Annotations: — Consd. Legh v. Legh 
(1930), 143 L. T. 151 ; Lynn v. Bamber, 
[1930] 2 K. B. 72. 

2525. Add. Annotations : — Consd. Legh v. Legh 
(1930), 143 L. T. 161 ; Lynn v. Bamber, 
[1930] 2 K. B. 72. 

2527. Add. Annotations : — Refd. Jones v. Waring 
& Gillow, [1920] A. C. 070; Queen Anne’s 
Bounty v. Blacklocks’ Executors, [1034] 1 
K. B. 599. 

2552. Add. Annotation : — Refd. Douglass v. Lloyds 
Bank, Ltd. (1929), 34 Com. Cas. 203. 

2554. Add. Annotation : — Refd. Douglass v. Lloyds 
Bank, Ltd. (1929), 34 Com. Oas. 203. 


Part XIX. — Ne 

2637a. J— A.-G. v. Mucklow (1815), 1 

Price, 289 ; 145 E. R. 1405. 

2667a. Not residuary legatee.] — A residuary legatee 


exeat regno. 

cannot have a writ of ne exeat regno against 
a debtor of testator, on the ground Jbhat he 
colludes with the exor, — Graves v. G riffi th 
(1820), 1 Jac. & W. 646 ; 37 E. R. 514, L. C. 


PART XVL 8BCT. 3, SUB-SECT. 1. 
is. Penalty being re s erv ation only of 
existing legal right — Relief mot granted.) 
— Boland v. MoC Ur bo l l <1873), 38 
U. a R. 487. — CAN. 


PART XVIII. SECT. 4, SUB-SECT. 

B* 

38791. Rsteission on ground of 
fraud .) — Where deft, raises % defence 
of fraud A misrepresentation, the ot. 


will not grant him relief If he has been 
roilty or ioetot. On discovering the 
fraud or mi sr ep re sentation it is the 
duty of deft, to repudiate the trans- 
action immediately. — M uxluobn r. 
Huoo, [1934] 1 D. L. R. 373.— CAN. 


34 



VoL XX. — Equity. Cases 2708a— 8718a. 


.Part XX. — Quia 

2702a. Nature of action.] — A quia timet action is 
a proceeding by which the ct. is enabled to pre- 
vent its Jurisdiction from being stultified. — 
Be Anderson-Berry, Harris v. Griffith, 
[1028] Oh. 200 ; 07 L. J. Oh. Ill ; 138 L. T. 
354, 0. A. 

2703. Add. Annotation: — Refd. Re Anderson* 
Berry. Harris v. Griffith, [1028] Oh. 290. 

2705. Add. Annotation : — Consd. Graigola Merthyr 
Oo. v. Swansea Oorpn., [1928] Oh. 235. 

2705a. Threatened injury to property by water- 
works.] — It is open to the owners of pro- 
perty threatened with injury by authorised 
waterworks to bring a quia timet action to 
restrain the undertakers from doing an act 
which threatens to injure such property. — 
Graigola Merthyr Oo., Ltd. v. Swansea 
Oorpn., [1928] Oh. 31; 97 L. J. Oh. 129; 
43 T. L. R. 600 ; 71 Sol. Jo. 681 ; affd. on 
another point, [1928] Oh. 235, 0. A. ; [1929] 
A. O. 344, H. L. 

2710. Add. Annotation: — Consd. Peech v . Best 
(1930), 99 L. J. K. B. 637. 

2712. Add. Annotations : — Consd. Re Anderson- 
Berry, Harris v. Griffith, [1928] Oh. 290. 
Refd. Be Fenton, Ex p . Fenton Textile 
Assocn. (1930), 99 L. J. Oh. 358. 

2713. Add. Annotations: — Refd. Re Harrington 
Motor Co., Ex p. Ohaplin, [1928] Oh. 105; 
Hood’s Trustees v. Southern Union General 
Insce. Oo. of Australasia, [1928] Oh. 793. 

2718a. Threatened disclosure of confidential in- 
formation.] — The manager of deft. cos. en- 
deavoured by dishonest means to procure 
for his cos. information to which they had 


Timet Actions. 

no right whatever. He had attempted to 
secure this information from employees of 
pltf. co., but the attempts were unsuccessful. 
These employees were under stringent servioe 
agreements, prohibiting them from disclosing 
confidential matters. Pltfs. & defts. were 
interested in television, & pltfs. were a 
research co., going through the preparatory 
stages in order to perfect & render commercial 
a method of television which had not yet 
reached a commercial stage. The disclosure 
of the information to defts. would have 
caused pltfs. irreparable damage. Pltfs. pre- 
pared a draft fetter complaining of these 
matters, which was shown to defts., & the 
latter promised that the attempts should 
cease ; but whatever was done proved quite 
ineffective to stop such attempts. Pltfs. 
then issued the writ in this action asking for 
an injunction to restrain defts. & their 
servants & agents from making such 
attempts: — Held: (1) it being proved that 
defts. through their manager were wrongfully 
endeavouring to persuade employees of pltfs. 
to disclose information, & that such dis- 
closure would cause irreparable damage to 
pltfs., the latter were entitled to the injunc- 
tion asked for, although such attempts had 
been wholly unsuccessful ; (2) pltfs. were not 
under any duty to take any further steps 
before issuing the writ in this action ; (3) it 
was no answer to the claim for an injunction 
that the manager who made the attempts 
was now employed by defts. in a different 
capacity. The important fact was that he 
was still in their employment. — Scophony, 
Ltd. v. Traub, [1937] 4 All E. R. 279; 81 
Sol. Jo. 981, 0. A. 


35 




VoL XXI. Cases 1— 27a. 


ESTATE AND OTHER DEATH DUTIES. 

Part I. — In General. 

1. Add. Annotations:— As to (1) Reid. Straits Settlements Oomr. of Stamps v. Oei Tjong Swan, [1933] 
A. C. 378. At to (2) Reid. A.-G. v. BelUios, [1928] 1 K. B. 798. 


Part II. — Estate Duty. 


19. Add. Annotation : — Generally , Refd. Re 
Previte, Sturges v . Previte, [1931] 1 Oh. 447. 

22 a. .] — Testator bequeathed “ B. 

House & contents " & the stables held there- 
with, the leases of which would expire in 
1995, to trustees upon trust to allow 0. to 
have the use & enjoyment thereof for life, 
& after her death upon the like trust for the 
benefit of L. for life. Testator directed “ the 
rent, outgoings, rates & taxes for the time 
being payable in respect of the messuage & 
premises, & keeping same & the contents 
thereof insured against fire & burglary & in 
a proper state of preservation, shall always be 
paid by my trustees out of the income of my 
residuary personal estate.” C. having died, 
was succeeded as tenant for life by L. : — 
Held: (1) on the death of C., the property 
which passed was the right to enjoy the 
benefit of the annual sum, & the case fell 
within 1894 Act, s. 1 ; (2) the principal value 
of the property should be ascertained under 
sect. 7 (6) (8), the special facts of the case 
being taken into consideration by the comrs. ; 
(3) the duty must be borne by L., but on 
equitable terms, namely, it should in the first 
instance be borne by residue, which should 
be recouped by a policy on the life of L. to 
be vested in the trustees which at her death 
would produce a sum equal to the dutv, & 
the interest on the duty & the policy premiums 
should be retained & paid by the trustees 
in each year out of the sum which would 
otherwise be expended by them on B. House. 
— Re Oassel, Public Trustee v. Mount- 
batten, [1927] 2 Oh. 275 ; 98 L. J. Ch. 483 ; 


137 L. T. 785 ; 43 T. L. R. 743 ; 71 Sol. Oo. 
804. 


Annotations: — An to 


— (l) Gonad. 

Hudson, [1929] 1 Oh. T" 


r vuiMu. lit Northcliffe, Aroholx v. 
327 ; OhriBtle v. Lord Advocate, 
[1936] 1 All E. R. 443. Aa to (2) Reid. I. K. Oomm. v. 
Orofisman, I. R. Comrs. v. Mann, [19361 1 All E. R. 762. 


26. Add . Annotations : — Aa to (1) Consd. A.-G. v. 
Llewelyn, [1935] 1 K. B. 94. Refd. De 
Trafford v. A.-G., [1935] A. O 280; Scott v. 
I. R. Comrs., [1937] A. C. 174. Aa to 
(3) Consd. Adamson v. A.-G. (1932), 102 L. J. 
K. B. 129. Generally , Refd. I. R. Comrs. v. 
Crossman, I. R. Comrs. v . Mann, [1930] 1 
All E. R. 762. 


27. Add. Annotations: — Aa to (1) Apld./foCassel, 
Public Trustee v. Mountbatten, [1927] 2 Ch. 
275. Folld. De Traflord t>. A.-G., [1935] A. C. 
280. Appld. Christie v . Lord Advocate, [1936] 
1 All E. R. 443. Consd. A.-G. v. Burrell 
(1935), 153 L. T. 393. Refd. Parr v . A.-G., 
[1920] A. C. 239; Burrell & Kinnaird v. 
A.-G., T1937] A. C. 280 ; Re Hodson’s Settle- 
ment, Brookes v. A.-G., [1939] Ch. 343. Aa 
to (5) Consd. Parr r. A.-G., [1928] A. C. 239 ; 
Adamson v. A.-G. (1932), 102 L. .T. K. B. 
129 ; I. R. Comrs. v. Crossman, I. R. Comrs. 
v. Mann, [1930] 1 All E. R. 702. Refd. A.-G. 
v. Lloyds Bank, Ltd. (1934), 151 L. T. 208 ; 
Scott v. I. R. Comrs., [1935] Ch. 246 ; A.-G. 
v. Lloyd’s Bank, Ltd., [19351 A. C. 382. 
Generally , Refd. Re Northcliffe, Arnholz v. 
Hudson, [1929] 1 Ch. 327. 

27a. Interest passing free from liability to pay 
annual sum.] — At the date of the order of the 
Chancery Div. hereinafter mentioned an 
estate of great value consisting of real 


PART II. SECT. 8, SUB-SECT. 1. — A. 

d !• — A testator directed his 

trustees to divide the balance of the 
annual income of his estate into ten 
equal shares, Sc ( inter alia) to pay one 
suoh share to eaoh of his four daughters 
during their respective lives, Sc further, 
on the death of any daughter leaving 
issue, to apply her share for her issue. 
Testator further directed that, after 
the death of his widow, the amount 
payable in respect of eaoh of these 
shares was not to exceed £600 per 
annum . One of the four daughters, 
who survived testator, predeceased 
his widow leaving issue. At the time 
of the daughter's death her one-tenth 
share of income amounted to £2,800 
per annum. The trustees having been 
assessed to estate duty upon one -tenth 
of the trust estate, they Sc the 
daughter's exon, petitioned for reqail 
of the assessment Petitioners main- 


tained that, on the daughter’s death, 
a passing of property, within Finance 
Act. 1804. s. 1, had taken place, & 
that, the daughter's interest in income 
being restrictable upon 'the widow's 
death to £600, the principal value of 
the property passing on her death fell 
to be estimated, under sect. 7 (5) of the 
Act, upon an actuarial basis : — Held : 
the case was one in which property 
passed on the death of the daughter 
within sect. 1, Sc the property which 
passed was the property which pro- 
duced the one-tenth snare of the income 
which she enjoyed Immediately before 
her death. Sc which Immediately 
thereafter became applicable for the 
benefit of her issue, no account falling 
to be taken of the circumstance that 
the beneficiaries’ interest In the 
property was restrictable on the death 
of testator's widow. — D underdale’s 
Trustees v. Inland Revenue, [1036] 
a O. (H. L.) 20.— SOOT. 

l 


am. Licence — <t interest in licenced 
premises .} — The Interest of a deceased 
person in the business carried on in 
licensed premises leased from him Sc 
in the license thereof is *' property ” 
within Death Duties Aot, 1909, a. 6, 
on the value of which his estate is 
liable for payment of estate duty over 
Sc above the amount of the valuation 
made under Valuation of Land Aot, 
1908 . — Re Gilmer, Public Trustee 
v. Stamp Duties Comb., [1920] 
N. Z. L. R. 61.— N.2. 


sb. Provincial bonds exempt from 
succession duty .) — Alberta provincial 
bonds, exempt from suooeanon duty, 
must be included in the net value of an 
estate in order to arrive at the per- 
centage of duty payable by any 
beneficiary, but such inclusion does not 
make the amount of the bonds subject 
to succession duty.— Be Mills Estate, 
[1928] 8D.L.R. 106 ; [1028] * W. W. 
R. 65; 23 Alta. L. R. 621,— CAN. 



Cues 27a— 27c. 
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property, invested funds, Sc policies of 
insurance was by a deed of resettlement Sc 
two private Acts of Parliament vested in 
trustees for the life of Sir H. F. de T., the late 
baronet, to uses for raising £250,000 for 
portions for the late baronet’s younger 
children A subject thereto to the use of Sir 
H. E. de T., the present baronet, for life 
with remainder to his first Sc other sons in 
tail male ; A it was provided that the annual 
inoome of the estate should during the life 
of the late baronet be held A applied by the 
trustees in making certain payments & 
among them a payment of an annual sum of 
£8,000 to the present baronet during the joint 
lives of the late baronet Sc the. present 
baronet ; furthermore, the present baronet 
was authorised to charge the estate with 
sums amounting to £50,000, not to be raised 
or paid during the life of the late baronet. 
The late baronet exercised to its full extent 
his power of appointing portions for his 
younger children by various deeds poll 
charging the estate with various sums to be 
raised & paid after his death. The present 
baronet * borrowed from the trustees sums 
amounting to £50,000 A, in pursuance of the 
authority above mentioned, charged the 
estate with payment thereof after the death 
of the late baronet. By an order of the 
Chancery Div. dated July 28, 1928, & 
referred to above, the trustees were em- 
powered to raise & pay in the lifetime of the 
late baronet the two sums of £250,000 Sc 
£50,000. At some time after Aug. 15, 1928, 
the £250,000 was accordingly raised Sc paid 
as portions to the younger children of the 
late baronet, Sc the £50,000 was treated as 
repaid to the trustees. On Jan. 10, 1929, the 
late baronet died. On an information by 
the A.-G. claiming estate duty at the appro- 
priate rate under Finance Act, 1894 (c. 80), 
s. 1, in respect of the principal value of the 
estate as property passing on the death of the 
late baronet, including the sums of £250,000 
Sc £50,000 as property deemed to have passed 
thereon under Finance Act, 1900 (o. 7), s. 11, 
as amended by Finance (1909-10) Act, 1910 
(c. 8), s. 59 (1), the trustees contended that 
they were entitled to deduct from the estate 
alleged to pass: (1) a principal Bum sufficient 
to produce a yearly sum of £8,000, being the 
yearly sum payable to the present baronet 
immediately before the death of the late 
baronet; (2) the two sums of £250,000 Sc 
£50,000 mentioned above : — H eld: ( 1 ) the pro- 
perty passing on the death of the late baronet 
included the principal sum sufficient to produce 
the yearly £8,000 inasmuch as the yearly 
sum ceased to be payable on the death of the 
late baronet ; (2) the sums of £250,000 Sc 
£50,000 fell within the words of the 1900 Act, 
s. 11, as amended by 1910 Act, s. 59 (1), 
being sums in which the trustees had an 
interest limited to cease on the death of the 
late baronet, which had been surrendered 
within throe years before the death for the 
benefit of persons entitled to an interest in 
reversion. Sc which therefore were deemed to 
pass on the death of the late baronet. — Da 
Trafford t>. A.-G., [1985] A. C. 280$ 104 
L. J. K. B. 890 ; 158 I* T. 17 $ 51 T. I* R. 
298 ; 79 SoL Jo. 194, H. 1m 

Annotations ; — As to (1) Oonsd. R* Hodaon’a Settlement, 
Brookes «. A.-G.. [1939] Oh. S4S. Rett. Burrell 9c Kin* 
natal v. A.-G., [1937] A 0. BBS. 


27b. Restricted estate under protective trust — 
Lands passing to tenant In talL] — By a deed 
of settlement made in July, 1889, the Fifth 
Earl of 0. Sc his eldest son settled the G. 
Estates to the use of the eldest son as tenant 
for life with remainder to the use of his sons 
successively in tail male Sc in default of such 
issue to idle use of the second son of the said 
Fifth Earl for life with remainder to the use 
of his sons successively in tail male with 
remainders over. In 1898 the Fifth Earl 
bought the life estate of his said second son, 
Sc this interest was conveyed to trustees their 
heirs Sc assigns for the life of the said second 
son upon discretionary trusts in favour of the 
said second son, his wife Sc his children or 
remoter issue &, subject to this trust, upon 
trust to accumulate the surplus of the rents 
Sc profits, invest it, Sc apply the proceeds in 
discharging debts or incumbrances upon the 
estates, with a proviso limiting the duration 
of this trust. In 1908 the eldest son of the 
Fifth Earl died. In 1910 the only son of that 
son died. In 1915 the Fifth Earl died & was 
succeeded by his said second son as Sixth 
•Earl Sc the life estate of the Sixth Earl 
. became an estate in possession. In 1933 the 
Sixth Earl died Sc was succeeded by his only 
son as Seventh Earl Sc tenant in tail male in 

S ossession of the estates : — Held : estate 
uty became payable on the death of the 
Sixth Earl when the property passed to the 
Seventh Earl & his estate became an estate 
in possession instead of an estate in 
remainder ; he then became entitled to 
receive the whole income of the property 
which was formerly applicable for the benefit 
of the objects of the discretionary trust, Sc 
it mattered not that he was himself one of 
the objects of that trust.— Scott Sc Coutts 
Sc Co. v. Inland Revenue Oomrb., [1937] 
A. 0. 174 ; [1930] 3 All E. R. 752 ; 100 
L. J. Oh. 80 ; 150 L. T. 33 ; 63 T. L. R. 130 ; 
81 Sol. Jo. 12, H. L. 

Annotations : — Dixtd. Its Hodson’s Settlement, Brookes v. 
A.-G., [1939] Ch. 343. Reft. Burrell & Kinnaird v. A.-G. f 
[1937] A. O. 286. 

27o. Discretionary trust for payment to class — 
Death of member of class — Trust for payment 
to new class.}— A testator devised all his real 
property to trustees in fee simple upon trust 
in their absolute discretion to pay a yearly 
allowance of such amount as the trustees 
should think fit to his son H. for life or to 
pay or apply the same for the benefit of H. 
or his wife or children or other specified 
persons Sc after the death of H. in trust for 
the first Sc other sons of H. successively in 
tail male ; Sc in default of such issue to pay 
to his son R. during his life a similar yearly 
allowance & after the death of R. in trust 
for the first Sc other sons of R. successively in 
tail male ; Sc in default of such issue as 
therein directed. The will contained a 
proviso that if any equitable tenant in tail 
should be bom in testator's lifetime the 
interest of such person should be excised 
from the will, A the trustees should hold the 
property in trust to pay him a yearly allow* 
anoe of such amount from time to time as 
they should in their uncontrollable discretion 
think fit, Sc after bis death in trust for his 
* first Sc other sons in tail male. After certain 
other dispositions the will devised the 
property in ultimate remainder to testator’s 
right heirs. Each beneficiary who should 
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VaL XXL— Ertafe and Other Death Datie*. Cum 27o- 42a. 


be entitled to an allowance wae given power 
to appoint a jointure to bis wife A to charge 
idie property with portions for his children. 
During the life of H. the persons who were 
beneficially interested in the discretionary 
trusts were B. himself, his wife, his sons W. 

& M. & his daughter G. After the death of 
H. idle persons beneficially interested in the 
trust were W., his wife A his brother M. : — 
HdA: on the death of H. the title to the 
beneficial interest in the property passed 
under Finance Act, 1804 (c. 30), s. 1, from 
the first named group of persons to the 
secondly named group, notwithstanding that 
certain persons were members of both groups. 
— Burrell A Kinnaird v. A.-G., [1937] A. 0. 
280; [1930] 3 All B. R. 758 ; 100 L. J. K. B. 
134 ; 150 L. T. 30 ; 81 Sol. Jo. 96, H. L. 

Annotation: — Consd. He Hodson’s Settlement, Brookes r. 
A.-G., [1939] Oh. 343. 

33a. Death gratuity payable to representatives of 
teacher.] — Estate duty is payable on a death 
gratuity granted under Teachers (Super- 
annuation) Act, 1925 (c. 59), s. 6 (1), by the 
Board of Education to the personal repre- 
sentatives of a deceased intestate teacher as 
property passing on the death of the teacher, 
such gratuity being property of which the ! 
deceased was at the time of her death com- 
petent to dispose within Finance Act, 1894 
(c. 30), ss. 2 (1) (a), 22 (2) (a) as deceased 
had an authority enabling her to appoint 
or dispose of the gratuity as she thought fit, 
whether exercised by instrument, inter vivos , or 
by will, or by both. — A.-G. v . Quesxby (1929), 
98 L. J. K. B. 052 ; 141 L. T. 288 ; 93 J. P. 
227 ; 46 T. L. R. 455 ; 27 L. G. R. 093,0. A. 

Annotation: — Retd. A.-G. v. Dickinson A Baron, [1037] 2 
All E. R. 486. 

85. Add. Annotation: — Generally , Refd. A.-G. v • 
Llewelyn, [1935] 1 K. B. 94. 

86. Add. Annotation : — Consd. A.-G. v. Adamson 
(1932), 140 L. T. 368. 

37. Add. Annotations : — Folld. Re White, Skinner 
v. A.-G., [1939] Oh. 131. Refd. A.-G. v. De 
Trafford (1933), 150 L. T. 24 ; Armstrong v. 
Estate Duty Comr., [1937] 3 All B. R. 484. 

30. Add. Citation .*--132 L. T. 704. 

After this case add : — 

.} — See, novo , Finance Act, 1930 

(c. 28), s. 39. 


40a. Liability to reduction In lifetime of 

annuitant.] — Testator by a trust disposition 
A settlement A codicils thereto, after pro- 
viding for his debts A other expenses A 
making other dispositions, directed his 
trustees to divide the balance of the annual 
income of the trust into ten equal shares A 
to pay five of these to his wife A one to each 
of his four daughters A his sister-in-law during 
their respective lives. Should any of his 
daughters die leaving Issue, the share of 
income which would have been payable to her 
was to be applied for the maintenance A educa- 
tion of her Issue until the youngest of them 
should have attained the age of twenty years A 
thereafter should be paid in equal portions 
during their lives to such of them only as 
were daughters. After certain other declara- 
tions he further provided that after the 
death of tys wife no beneficiary should 
receive more than £600 per annum from the 
income of the trust A that the balance should 
be otherwise disposed of as directed. 
Testator was survived by his wife, his four 
daughters A his sister-in-law, A for a time the 
income of the trust fund belonged, A was 
paid, as to one moiety to the widow, as to 
one-tenth to the sister-in-law, A as to one- 
tenth to each of the four daughters. One- 
tenth of the income of the fund amounted 
annually to £2,800. Mrs. N., one of the 
four daughters, died leaving three children 
her surviving. At the date of her death her 
mother was still living : — Held : as Mrs. N. 
was immedia tely before her death entitled 
to the income of one-tenth of the residuary 
estate property which produced that income 
passed on her death under sect. 1 of 1894 
Act. — Christie v. Lord Advocate, [1930] 
A. C. 609 ; [1930] 1 All E. R. 443 ; 106 
L. J. P. C. 05 ; 154 L. T. 441 ; 80 Sol. Jo. 
384, H. L. 

Annotation .--Refd. Inland Revenue Oomrs. v. Orowman, 
Inland Re-venue Comr*. v. Mann, [1930] 1 All E. R. 702. 

42. Add. Annotations ; — Consd. A.-G. v. Farrell 
(1930), 09 L. J. K. B. 005 ; A.-G. e. Llewelyn, 
[1935] 1 K. B. 94. Refd. A.-G. v. De Trafford 
(1933), 150 L. T. 24. 

42a. .] — De Trafford v. A.-G., No. 27a, 

ante . 


PART II. 8E0T. 3. SUB-SECT. 2.— 
D. (b). 

45 ||, By deed incompletely 

executed.}— Fsbsbai, Come, of Tax- 
ation v. TAYLOB (1929), 42 0. 1«. R. 80 S 
3 A L. J. 66 ; [1929] Argo* L. R. 169. 
— A US. 

•o. Gift made within three year* before 
death — Money event on imprbvinp wun 
— Whether oQ\ to wife .} — A husband* 
wife, with their children, lived together 
in a house which belonged to the wife ; 
each enioyed a separate income. The 
husband paid to a builder with whom 
be had made contracts about 62,000 
for I m provements A repairs to the 
house. A few months later he died at 
the age of fifty-three. It was found 
that the transaction was 'not .entered 
into with Intent to dlwlidsb the vafae 
of the husband's estate, but that toe 
object was simply to *“provetoe 
family home in accordance with their 
means A station ftn life : A that there 
waa no reason to believe that toe 
husband would not enjoy the normal 
spaa of life, or that he would nep ees ar fiy 
predecease bis wife . — Held : toe pay- 


ments did not constitute a gift to the 
wife at the deceased within Death 
Duties Act, 1921, of New Zealand, 
as. 38, 39, so as to be deemed to be 
part of the husband's estate for the 
purposes of that Act. — Finch - 
Stamp Derma Comb., [1929] 

427.— N.Z. 


A. C. 


mu. Shares in company issued to 

children of deceased— Raiment by com- 
vanv’e chews debited to deceas e d $ 
personal acctwnt — Subsequent transfer 
of debits to children's accounts — Re- 
transfer of debits to decease#* ^account 
within three year* of dtato.Y-T*B- 
FXTUAL TBUFnOE CO t. COMB, OF 
Stamp Duots <1929), 29 8 . B. 163; 
46 W. N. 68 ; recod., 43 0. L. R. 247 I 
SCI 9. R. N. S. W. 216: 47 N. S. 
W. W. N. 108 ; (1930), Argus L. R. 
33.— AUS. 

jasaafss 

resident in New Zealand held mtge^ 

tody at his agents, who manag ed his 
private affairs under a general power 


of attorney, A kept accounts relating 
thereto. He wrote to them n giving 
particulars of a settlement of £30,000 
which he proposed , to make on his 
children, A instructing them to toko 
that sum from his capital for the trusts. 

RssrsiiPMri 

to a special trust account. By the 
deed ofsettlement, which was executed 
by all toe necessary parties, toe trustees 
acknowledged the receipt of the 
£30,000, A the trusts were declared. 
No money, however, wae paid, nor any 
securities transferred, to the trustees. 
Further sums were settled in 1919, 
1920, A 1924, similar entries being 
made in toe agents' books. IntwSr 
at a fiat rate wss paid to the bene- 
ficiaries on the sums settled on them 

sni^'SaK«5Wj! 

“SStoS! 


cases 4/— 6/a. 


English and Empire Digest Supplement, 


47. Add. Annotation : — Generally, Refd. A.-G. for 
Ontario v. Perry, [1934] A. 0. 477. 

48. Add. Annotation : — Refd. A.-G. for Ontario v. 
Perry, [1934] A. 0. 477. 

54. Add. Annotation : — Generally, Refd. A.-G. for 
Ontario v. Perry, [1934] A. 0. 477. 

55. Add. Annotation Generally, Refd. A.-G. for 
Ontario v. Perry, [1934] A. 0. 477. 

59. Add. Annotation : — As to (2) Consd. Foscolo 
Co. v. Stag Line, Ltd., [1931] 2 

61* Add. Annotation : — Refd. Bird v. 1. R. Comre. 

(1924), 12 Tax Oas. 786. 

08. Add. Annotation : — Folld. A.-G. v. Farrell 
(1030), 99 L. J. K. B. 606. 

68a. Disentailing deed & resettle- 

ment.] — By a disentailing deed & a deed of 
resettlement, A. A his mother appointed 
property to trustees upon trust for the 
mother for life, A then upon certain trusts 
for management. There followed a dis- 
cretionary trust in favour of A., his wife or 
children, with remainder in trust for A.*s 
sons, A with ultimate remainder to E. The 
mother 'died in 1925, A estate duty was 
paid on the value of the settled property. 
The trustees, under their discretion, then 

S aid £50 a month to A. A the balance of 
icome to E. In 1926 A. died, unmarried, 
A estate duty was claimed : — Held : A., in 
executing the disentailing deer 1 A resettle- 


ment, had acted as a person “ competent to 
dispose of property ” within 1894 Act, 
s. 22 (2) (a), A the discretionary trust in his 
favour was a reservation by him of an 
“ interest ” in the property within Customs 
A Inland Revenue Act, 1881 (o. 12), s. 88 
(2) (c). Therefore, by that sub-sect, read 
with 1894 Act, s. 2 (1) (e), the property was 
deemed to have passed on A.*s death A estate 
duty was payable. — A.-G. v. Farrell, [1981] 
1 K. B. 81 ; 99 L. J. K. B. 005 ; 148 L. T. 
639; 46 T. L. R. 687, O. A. 

Annotation : — Consd. A.-G. v . Burrell (1935), 153 L. T. 393. 

07a. Contingent succession — Accumulations.] 

By a deed, dated Mar. 1924, appointing 
trustees of a large sum of money, the settlor, 
who died in Mar. 1928, provided that during 
his life the income of the whole was to be 
paid or applied by the trustees for the benefit 
of all or any of his children in such manner 
as he should direct, A so far as any direction 
should not extend the income was to be held 
as an accretion to the capital of the settled 
funds. After his death the capital A income 
of the funds not already distributed were to 
"be held in trust for his children living at his 
* death in such manner as he should by deed 
or will appoint, A in default of appointment 
in trust as to two-fifths for his son, A the 
remaining three-fifths for equal division 
among his three daughters as tenants in 
common. The settlor made no direction by 


including the settled sums, less capital 
which more than three years before 
the settlor's death had b$en paid out 
to two of the beneficiaries under power 
in the settlements, Sc subject to an 
allowance for gift duty paid when the 
sums were settled : — Held : haying 
regard to seot. 6 (1) of the Act the 
assessment had been rightly made, as 
the settlements oould not be treated 
as gifts perfected either by transfer 
of property or declaration of trust: 
though a charge probably was created 
upon the settlors capital it was not 
a debt for which, by the terms of 
seot. 9 (2), an allowanoe could be made. 
—Gould v. Stamp Duties Comb., 
[19341 A. C. 60 ; 103 I*. J. P. C. 25 ; 
150 L. T. 162.— N.Z. 

ir. Land transferred to children 

subject to partnership agreement.] — In 
1909 M., the owner of 35,000 acres of 
land In New South Wales on vhioh 
be carried on the business of a graxier, 
verbally agreed with his six children 
that thereafter the business should be 
carried on by him 5c them as partners 
under a partnership at will, the busi- 
ness to be managed solely by M., & 
each partner to receive a specified 
share of the profits. In 1913, by six 
registered transfers in the form 
prescribed by the Real Property Aot, 
1900. M. transferred by way of gift 
all his right title 5t interest in portions 
of his land to each of his four sons Sc 
to trustees for each of his two daughters 
& their ohilden. The evideuoe showed 
that the transfers were taken subject 
to the partnership agreement, 5c on the 
understanding that, any partner oould 
withdraw St work his land separately. 
In 1919 M. 5t his children entered into 
a formal partnership agreement, which 
provided that during the lifetime of M. 
no partner should withdraw from the 
partnership. On the death of M. 
In 1929 the land transferred in 1913 
was included in assessing his estate 
to death duties under Stamp Duties 
Act, 1920-1931 (N. 8. W.), on the 
ground that they were gifts dutiable 
under sect. 102 (2) (a), of that Aot : — 
Held : (1) the property comprised in 


the transfers was the land separated 
from the rights therein belonging to 
the partnership, 8c was excluded by 
the terms of seot. 102 (2) (a) from being 
dutiable, because the donees had 
assumed Sc retained possession thereof, 
5c any benefit remaining in the donor 
was referable to the partnership agree- 
ment of 1909. not to the gifts ; (2) the 
transfers did not mention the rights 
of the partnership, 5c therefore under 
sect. 42 of Real Property Act, 1900 
(N. S. W.), might in law give a title 
free from those rights, was not material, 
because the substance of the trans- 
action had to be ascertained, as lia- 
bility to taxation ought not to be based 
upon refinements but on clear words. — 
Munbo v . Stamp Duties Oomr., [1934] 
A. a 61 ; 103 L. J. P. O. 18 ; 150 
L. T. 145.— AUS. 


sk. Property subject of gift infer 
vivos . } — 1936 (N. ».), o. 13, which 
subjects to taxation. Nova Scotia 
property token as a gift, however 
long before death. Is retroactive. — 
Attorney-General for Nova Sootia 
v. Davis, [1937] 3D.L.R. 673.— CAN. 


tot. .1 — On the death of the 

donor of a gift infer vivos subsequently 
to the death of the donee the girt 
forms part of the donee's estate . — He 
Boyd, [1937] 4 D. L. R. 791.— CAN. 


PART IL SECT. 8. SUB-SECT, 
Pt 


8.— E. 


,j— By an Indenture 

T., who was entitled in fee simple to 
oertoln lands subject to oertoln leases 
then current, conveyed the lands to A.* 
his daughter, for life, or until the 
happening of oertoln events, with 
remainder to her children, in considera- 
tion of covenants by her to make 
annual payments to him Sc his wife 
during their lives. Sc to Indemnify him 
In respect of covenants contained in 
the unexpired l o sses. T. Sc his wife 
predeceased the daughter. & she 
died leaving ohildren. Her life estate 
had not determined in her lifetime 
Held : the lands comprised in the 
indenture did not form part of the 
dutiable estate of A. by virtue of 


seot. 102 (2) (k) of "Stamp Duties 
Act, 1920-24." The dominant words 
of that provision are "under or by 
virtue of any agreement made by the 
deceased," Sc they mean that the pass- 
ing of the property shall prooeed from 
the volition of deceased. — Angus v. 
Oomr. of Stamp Duties (1930), Argus 
L. R. 337 : 4 A. L. J. 163.— AUS. 


so. Reservation of life interest to settlor 

— On surviving wife.] — By a marriage 
settlement made in 1876, £30,000 was 
settled upon trust to pay the inoome 
to the settlor's wife for life, after her 
death to the settlor tor life, 5c after 
the death of the survivor upon trust 
for the ohildren or remoter issue as they 
should by deed jointly appoint, or 
in the absence of a joint appointment 
as the survivor should by will or deed 
appoint. Sc in default of appointment 
for the ohildren as therein provided. 
The settlor died in 1925. without having 
exorcised the Joint power of appoint- 
ment, leaving his wife 5c children him 
surviving. For the purpose of death 
duty under the Stomp Duties Act, 
1920-1924, of N. S. W. : — Held: as 
the settlement contained a trust to 
take effect " after the death " of the 
deceased settlor 5c in reference thereto, 
his property was to be " deemed to 
include " the property subject to the 
trust, without deducting the value of 
his widow's life interest therein. — 
Rabett v. Stamp Duties Comb., [1929] 
A. O. 444.— AUS. * 

tf. Jointly with wife.] — In 1896 

a husband settled property in N. 8. W., 
directing that the Inoome therefrom 
should be paid to his wife during their 
joint lives, 5c upon the death of either 
of them to their daughters equally 
for their respective lives. The settlor 
died In 1914, Sc was survived by his 
wife: — Held: the settlement contained 
a trust " to take effect after his " (the 
settlor's) " death " within Stomp 
Duties Act, 1898, of New South Wales, 
s. 58, Sc accordingly upon the death of 
the settlor duty under that soot, b ecame 
payable. — Thomson a. Stamp Duties 
Comb., (1929) A. a 456.— AUS. 
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deed or will, So on his death the Crown 
claimed that the property the subject of the 
trust “ passed ” within Finance Act, 1894 
(c. 80), s. 1, or that the children’s interests 
which arose on his death were interests pro- 
vided by the settlor within sect. 2 (1) (d), 

& that in either case estate duty was payable 
on the whole of the funds & accretions: — 

Held : the funds & accretions did not pass 
on the settlor’s death & estate duty was not 
payable in respect thereof under sect. 1, but 
that on the true construction of sect. 2 (1), 
the beneficial interest of each child of the 
settlor in the settled funds & accumulations 
to the extent to which the principal value 
of such beneficial interest upon the death 
of the settlor exceeded the actual value, if 
any, of the expectant beneficial interest of 
each child before such death was an interest 
accruing or arising on his death, & was, 
therefore, to be deemed to be property pass- 
ing on the death of the settlor, & that estate 
duty on the principal value of such excess 
was leviable & payable accordingly. — Adam- 
son v. A.-G., [1933] A. 0. 257 ; 102 L. J. 

K. B. 129 ; 49 T. L. R. 189 ; sub nom. 

A.-G. v. Adamson, 148 L. T. 365, H. L. 

Annotations : — Consd. A.-G. v. De Trafford (1033), 150 L. T. 

24. Arid. A.-G. v. Lloyds Bank, Ltd. (1934), 151 L. T. 

268. tepid. & Folia. A.-G. v. Lloyds Bank, Ltd., 
ri935] A. O. 382. Oonsd. A.-G. v. Burrell (1935), 153 
L. T. 393 : Scott v. I. K. Oomrs., [19371 A. C. 174 ; Re 
Hodson’s Settlement, Brookes v. A.-G., [1939] Ch. 343. 

67b. .] — By a deed of settlement the 

settlor caused to be issued to or transferred 
into the names of trustees certain shares in 
a co. in trust for all such one or more of her 
children or remoter issue, or the husbands or 
wives of the children or remoter issue, as she, 
the settlor, should by deed revocable or 
irrevocable or by will appoint, & until & 
in default of appointment upon trust to 
divide the trust fund into three equal shares 
& appropriate one share to each of her three 
named children, but so that the three shares 
should be retained by the trustees upon the 
trusts therein declared. 

By a deed of appointment the settlor 
directed the trustees of the settlement to hold 
the trust fund in trust during her life to accu- 
mulate the income & after her death to 
stand possessed of the trust fund & accumula- 
tions m trust for her three named children 
in equal shares, but so that the share which 
after her death was to be held for each of the 
said three children should not vest absolutely, 
but should be retained by the trustees upon 
trust during the life of each child to pay to 
him or her the income of his or her share & 
after the death of such child to hold that 
child’s share in trust for the children or 
remoter issue of that child as he or she should 
appoint, & in default of such appointment in 
trust for all or any of the children of that 
child who being sons or a son should attain 
the age of twenty-one years or being 
daughters or a daughter should attain that 
age or marry if more than one in equal shares. 

There followed a hotchpot clause, & an 
accruer clause in case the trusts declared 
concerning the share of any child should fail. 
Finally, the deed reserved to the settlor a 
power of revocation by deed or will. The 
settlor died without having revoked the 
appointment. She deft her surviving the 
throe children unmarried : — Held : the rule 


and Other Death Duties. Cases 67a—67d. 

in Lassence v. Tierney (1849), 1 Mho. & G. 
551, applied to the settlement $ under it the 
three children took absolute & immediate 
interests in the trust fund (though liable to 
defeasance) & nothing passed to them under 
it on the death of the settlor within Finance 
Act, 1894 (c. 30), 8. 1 } also, the life interest 
of each child was deemed to be property 
passing on the death of the settlor within 
sect. 2 (1) (d) of the Act, & the duty there- 
under was leviable on the excess, if any, of 
the value of the expectant life interest of 
each child after the death of the settlor over 
its previous value. — A.-G. v. Lloyds Bank, 
Ltd., [1935] A. C. 382 ; 104 L. J. K. B. 623 ; 
152 L. T. 577, H. L. 

Annotations : — Consd. He Hodson’s Settlement, Brookos t>. 
A.-G., [1939] Ch. 343. Reid. A.-G. v. Dickinson & Baron, 
[1937] 2 All E. R. 485 ; Scott v. I. R. Corare., [1937] A. C. 
174. 

67o. .] — By a deed dated May 20, 

1925, H. appointed himself & B. trustees of a 
fund consisting of 20,000 £1 fully paid 
ordinary shares in W. B. & Co., Ltd. This 
was styled the trust fund, whoreout a clear 
sum of £1,200 was to be paid to G. S. every 
year during her life, & any residue was to be 
accumulated during the joint lives of H. & 

G. S. to form an accumulations fund. Any 
deficiency in the trust fund was to be made 
up from the capital or income of the accumu- 
lations fund. After the death of H. the 
income of tho accumulations fund was to be 
paid to G. 8. for her life, & there were trusts 
for her issue after her death, but the surplus 
income of the trust fund during the rest of the 
life of G. 8. remained undisposed of, an 
omission which was remedied by a further 
settlement dated Dec. 7, 1931. Tho settlor, 

H. , died & the questions arose (a) whether 
estate duty was payable on the accumula- 
tions fund under Finance Act, 1894, ss. 1, 
2 (1) (6) or s. sect. 2 (1) (<2) (1) ; & (6) whether 
the accumulations fund was an interest which 
should be aggregated under sect. 4 of the 
Act with the other property of H. : — Held : 
(1) the accumulations fund passed on the 
death of the settlor & estate duty was there- 
fore payable under sect. 1 ; (2) the accumu- 
lations fund ought to be aggregated so as 
to form one estate with the other property 
which passed on H.’s death. — Re Hodson’s 
Settlement, Brookes v. A.-G., [1939] Ch. 
343 ; [1939] 1 All E. R. 196 ; 108 L. J. Ch. 
200 ; 160 L. T. 193 ; 65 T. L. R. 357 ; 83 
Sol. Jo. 133, C. A. 

Annotations : — Consd. Re Payne, Poplett v, A.-G., [1939] 
3 All E. R. 875. Folld. Westminster Bank, Ltd. v. A.-G., 
[1939] Oh. 610. 

67d. .] — In 1926 a settlor assigned to 

a bank, as trustee, life policies & investments 
on trust to accumulate the income of the 
investments for twenty-one years of during 
his life, whichever should be the shorter, 
thereafter to hold the settled property on 
trust to pay the income to such of a certain 
person’s children, bom during the settlor’s 
life, as should attain, or being females marry 
under, the age of twenty-one years &, on 
the death of any such child after attaining a 
vested interest, to hold the capital & income 
of that child’s share as the child should by 
will appoint & in default of appointment for 
the child’s issue living at his or her death per 
stirpes. In 1930, further property was 
settled on the trusts of the settlement of 

j 40* 
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1920, & was made subject also to life annu ities 
in favour of named persons. At the date of 
the settlor’s death, in 1930, there were living 
five of the children, all bom during his life, 
& all the annuitants. 

By this summons the bank asked whether 
the estate duty payable on the settlor’s 
death in respect of the moneys received 
by the bank under the policies included in 
the settlement of 1920, the corpus of the 
funds in both settlements (other than those 
moneys) & the accumulations during the 
settlor’s life of income of those funds, was 
payable under Finance Act, 1894, s. 1, 
on the principal values thereof respectively, 
or under sect. 2 (1) (d), on the principal 
values of the annuities payable thereout & 
life interests therein arising on the settlor’s 
death : & the bank asked also whether, in 
order to ascertain the rate of estate duty to 
be paid on the settlor’s death, reversionary 
bonuses on the policies declared since the 
settlement of 192o & accumulations of income 
during the settlor’s Mfo under both settle- 
ment^ (or, alternatively, the values of the 
annuities payable out of those bonuses & 
accumulations & of the life interests in them 
arising on the settlor’s death), ought to be 
aggregated so as to form one estate with the 
ojEher property passing on his death or to 
be treated as estates by then selves : — Held : 
(1 ) estate duty in respect of tho policy moneys 
was payable under sect. 2 (1) (d ) ; it was 
payable under sect. 1 in respect of the corpus 
of the funds (other than the proceeds of 
policies) included in the settlements & in 
respect of the accumulations of income 
included therein, & it was payable under 
sect. 2 (1) (d), in respect of so much of the 
proceeds of the policies as was equal to 
the value of the vested & contingent life 
interests arising therein on the settlor’s 
death ; (2) for the purposes of ascertaining 


72. 


the rate of estate duty, the assessable values 
of all the properties so passing were to be 
aggregated with the other property passing 
on his death. — Westminster Bank, Ltd. v . 
A.-G., [1939] Oh. 610 ; [1939] 2 AH E. R. 
72 ; 108 L. J. Oh. 294 ; 100 L. T. 432 ; 83 
Sol. Jo. 337, O. A. 


Add. Annotation : — As to (2) Retd. Re Wilkin* 
son, Page t>. Public Trustee, [1926] Oh. 842. 


76. 


76. 

80a. 


Add. Citation* .—94 L. J. K. B. 139 ; 132 
L. T. 717. 

Add. Annotations : — As to (1) Apld. Tennant 
v. Lord Advocate, [1939] A. O. 207. Generally , 
Refd. A.-G. v. Dickinson & Baron, [1937] 2 
All E. R. 485. 

Add. Annotation: — Refd. A.-G. v, Llewelyn, 
[1935] 1 K. B. 94. 


Assignment to donee.] — S. effected a 

policy on his life for £20,0p0 in 1910. In 
1925, having by then paid fourteen premiums, 
he executed a gratuitous assignment of the 
policy in favour of resps. After the assign- 
ment S. paid the next four premiums, & 
resps. paid the remaining seven to the date 
of the death of S. when the policy money 
was paid to resps. : — Held : the proceeds 
were liable to estate duty to the extent of the 
proportion which the number of premiums 
paid by the donor after the assignment bore 
to the total number of premiums paid during 
that period — namely, on four-elevenths of the 
policy money. — Lord Advocate v . Inzievar 
Estates, [1938] A. O. 402 ; [1938] 2AUE.B. 
424 ; 107 L. J. P. C. 65 ; 159 L. T. 97 ; 54 
T. L. R. 692 ; 82 Sol. Jo. 372, H. L. 


90a. Trust established in England.] — 

By his will, made in English form, testator, 
who declared that the instrument was to take 
effect according to the law of Hong Kong 
where he was domiciled, devised A bequeathed 
his property, which was situate out of the 


PART II. SECT. 3, SUB-SECT. 2.— H. 

73 ii. .] — An assured took out a 

policy of assurance on his life in 1010. 
He assigned the policy to a donee in 
1024. Thereafter he continued to pay 
the premiums until 1927 ; & he thus 
paid fourteen premiums before the date 
of the assignation and four premiums 
after that date. After 1927 the donee 
paid the premiums falling due. seven 
tn number, until the death of the 
assured in 1936. The Comrs. of 
Inland Revenue imposed an assessment 
of estate duty on the donee in respect 
of four-elevenths of the prooeeds of the 

S » being, the proportion which the 
urns paid by tne deoeased after 
kte of the assignation bore to the 
whole premiums paid after that date : 
— Held: estate duty was oh&rgeable 
In respect of four-twenty gifts only 
of the prooeeds^of^ the^ polfo y,^b eing 

the assignation bore to the whole 
premiums, twenty-five in number, 
paid under the policy since It was first 
taken out. — Inzievar Estates t\ 
Lord Advocate, [1937] S. G. 645. — 
SOOT. 


73 III. — -.1 — In 1916 a person took 
out a policy of assuranoe on his life, 
payable to his exors,, administrators or 
assigns. In 1931 be assigned the policy 
to trustees, directing them to maintain 
the policy during his life. Sc on his 
death to apply the prooeeds (a) In 
paying to his testamentary trustees the 
amount necessary to settle the death 
duties payable by reason of his death, 


& (6) in paying the residue among his 
children. On his death in 1935 the 
net prooeeds of the policy amounted to 
£75,328 13s. 7d. The death duties 
exoeeded this amount, Sc, accordingly, 
the whole proceeds were paid over to 
the testamentary trustees. The Comrs. 
of Inland Revenue having assessed the 
said sum of £75.328 13s. 7d. for estate 
duty on the basis that it was property 
which, for the purpose of determining 
the rate of duty, fell to be aggregated 
with the other estate of the deceased : — 
Held : the sum in question was not 
property in which the deoeased ‘‘never 
had an interest " & therefore did not 
fall to be treated as " an estate by 
itself " within sect. 4 of the Act Sc, 
accordingly, the Comrs. had rightly 
aggregated it with the rest oz the 
estate for the purpose of determining 
the rate of estate duty. — T ennant's 
Trustees «. Lord Advocate, [1938] 
S. 0. 224.— SCOT. 

PART 0. SECT. 8, 8UB-BE0T. 

32 L Benefit retained bp disponer .] — 
By deed of Apr. J.1, 1927, a farm, 
together with the farmhouse & its 
oontents, the live stock thereon & the 
chattels Sc effects, were assigned 
absolutely to deft,, A O'D., in con- 
sideration of natural love Sc affection 
by fait cousin J. O'D. ** subject how- 
ever to the right of the said J. O'D. to 
the exclusive use of a room In the 
dwelling-house upon the said lands 
with the use la common with the said 
A. O'D. of the kitchen Sc pa s s ag es of 
the said house Sc to the Hgbt of his 
support therein whloh is to include all 


necessary fuel at the expense .of the 
said A. O'D. Sc to the use of a donkey 
Sc trap when required." Deft, also 
covenanted with the said J. O'D. to 
permit him to enjoy the said rights & 
to provide personal attendance on him. 
On the death of J. O'D., deft, was 
assessed to estate duty upon all the 
property comprised in the said deed. 
Upon a motion for attachment for 
failure to pass an estate duty aooount : 
— Held ; the property transferred by 
J. O'D. to deft, was not possessed or 
enjoyed by the latter to the entire 
exclusion of the donor or of any benefit 
to him by contract or otherwise Sc, 
accordingly, estate duty was payable 
thereon under sect. 2 (1) (e) of Finance 
Act, 1894 . — Revenue Combs, v. 
O'Donohob, ri936] I. R. 342. — ER. 

ah. Property Htuate abroad — Share*. 
Deoeased, not a British suT ’ ‘ 
the date of his death dom 

Colony of the Straits Sett 

The Oomr. of Stamps for the Colony in 
determining the value of deceased's 
estate tor the purposes of estate duty 
Included the value of his movable 
property outside the Colony, which 
oonaiated chiefly of shares valued at 
over 327.000,000: — field.* such mov- 
able assets outside the Colony fell 
within the words “ all proper t y which 
peases on the death ” In sect. 68 (1) of 
Ordinance No. 

Colony Sc were 

to estate duty. — Straits 

Oomu or Stamps ». Os Tjonq Swan, 
[19331 A. O. 278 : 102 L. J. P. O. 90 ; 
149 L.JJT 146 ; M T. L. R. 428. P. C. 
STRAITS 
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United Kingdom, to trustees on trust to 
invest a sum, to produce an annuity for his 
wife, to pay certain legacies & to stand 
possessed of the residue to pay the annual 
income thereof to his sons or son during their 
or his lives or life, & on the death of the last 
survivor of his sons in trust for his son’s 
children. The tenant for life, who was the 
only son of testator living at his death, 
wished to borrow money &, at the request 
of the lenders, he appointed, in England, 
four new trustees of the will, three of whom 
were resident in England. Between 1913 & 
1922, owing to the tenant for life’s dealings 
with the trust funds, proceedings in the Ch. 
Div. were instituted & orders were made in 
connection with the administration of the 
trusts of the will. In 1922 the tenant for 
life died, leaving him surviving his widow 
& two infant sons, who were domiciled in 
Hong Kong but had been made wards of ct. 
by virtue of the proceedings in the Ch. Div. 
& the orders made therein. The trust pro- 
perty was situate abroad : — Held : the suc- 
cession of the infants to testator’s residuary 
estate was at his death a succession by virtue 
of Hong Kong law & to Hong Kong property, 
& it had never lost that character or fallen 
within 1853 Act, s. 2, & the property was not 
liable to estate duty under 1894 Act, s. 2 (2). 
— A.-G. v. Belilios, [1928] 1 K. B. 798 ; 97 
L. J. K. B. 139 ; 138 L. T. 294 ; 44 T. L. R. 
214; 72 Sol. Jo* 49,C. A. 

Annotation : — Refd. lie Drake’s Settlement Trusts, Wilson v. 

Drake, [1938] Ob. 133. 

94. Add. Annotation : — Apld. A.-G. v. Howe 
(1925), 94 K J. K. B. 540. 

94a. Property situate in Northern Ireland — 
Testator domiciled In Northern Ireland.]— 

Testator, who died on July 27, 1923, domi- 
ciled in Northern Ireland, had, by a testa- 
mentary disposition dated Dec. 2, 1920, 
given an annuity of £7,500 to his wife. At 
the date of his death, only property to the 
value of £06 was locally situate in Great 
Britain, & no estate duty was then payable 
in Great Britain. Duty was, however, paid 
in Northern Ireland. On Feb. 0, 1930, the 
testator’s widow died, & at that date the 


property charged with the payment of her 
annuity consisted in part of investments 
locally situate in England, in part of invest- 
ments locally situate in Northern Ireland, & 
in part of property situate in the United 
States of America. A claim was put forward 
for estate duty in England in respect of the 
English investments as property deemed to 
pass on the death of the widow. It was 
contended (i) that the widow liad no interests 
in these investments, but only a right to bring 
an administration action iu Northern Ireland, 
& (ii) that, by the operation of Finance Act, 
1894, s. 6 (2), no duty was payable on the 
death of the widow, as estate duty had been 
paid on the death of her husband : — Held : 
(l ) the annuity was an interest within Finance 
Act, 1894, s. 2, in the property situate in 
England, & it waB therefore property which 
must be deemed included in property passing 
on her death ; (2) the estate duty which was 
paid in Northern Ireland on testator’s death 
was not “ estate duty ” within Finance Act, 
1894, s. 5 (2), & therefore no exemption from 
duty under Finance Act, 1914, s. 14, was 
available in respect of the English invest- 
ments deemed to pass on the death of the 
widow. Estate duty leviable in Northern 
Ireland & estate duty leviable in Great 
Britain are two separate & independent 
duties. — Re White, Skinner v. A.-G., [1939] 
3 All E. R. 787 ; 108 L. J. Oh. 330 ; 101 
L. T- 169 ; 65 T. L. R. 1025, H. L. 

96a. Shares.] — Testator, a German 

subject, was, at the outbreak of the European 
War, entitled to stocks, shares, & securities 
in English, South African, & American cos. 
The certificates were in all cases situate in 
Ixmdon, & the securities themselves were 
transferable in London at the outbreak of 
war, & at the date of testator’s death. 
Testator died in 1915, in Berlin, being 
domiciled in Germany. By his will three- 
fifths of his property were bequeathed to 
German & Austrian beneficiaries, & two- 
fifths to British & Polish beneficiaries. In 
1915 the will was proved in Germany by the 
exors. named therein. In 1922, grant of 
administration in England was made to pltf. 


PART ii. SECT. 8. SUB-SECT. 8. 

_ 95 i. Property situate in England — 
Deceased domiciled abroad .] — An Ameri- 
can subject, domiciled in the State of 
New York, executed, in accordance 
with tbe law of that state, an inter vivos 
trust deed, whereby be conveyed cer- 
tain property to trustees who were 
domiciled there. In accordance with 
tbe trust purposes, the income of tbe 
trust was paid to the settlor during bis 
life, & on nifl death it became payable 
to other beneficiaries. At bis death 
the trust estate consisted in part of 
shares of a oo. registered in the United 
Kingdom. In connection with a claim 
for estate duty on the principal value 
of these shares it was matter of admis- 
sion that, under the law of the State 
of New York, “ every such trust vests 
the whole estate in law Sc in equity in 
the trustees subject only to the execu- 
tion of the trust. Sc the beneficiaries 
thereunder, including in the present 
case [the settlor] had no legal, equitable 
or other estate or interest in the pro- 
perty in trust or in the dividends 
declared or paid thereon. He had 
merely a right against the trustees to 
enforce their performance of the 
trust ” : — Held : on the death of the 
settlor, the property in the shares 


4 ‘ passed " within sect. 1 of Finance 
Act, 1894, in respect that there was 
then a change in the beneficial enjoy- 
ment of assets situated within the 
United Kingdom ; further, if sect. 1 
had not applied, sect. 2 (1) (c) would 
have applied & sect. 6 (3) did not 
apply. — Inland Revenue v. Glare's 
Trustees, [1939] S. O. 11. — SCOT. 


si. Shares in company domiciled in 
Irish Free State — Testator dt life 
tenant domiciled in Northern Jrcland — 
Death of life letum*.}— Testatrix. B.. 
died domiciled in Northern Ireland. 
By her will she gave all her property 
to trustees to allow same to remain 
in the state of investment in which it 
might be at the time of her death or 
to change said investments as the 
trustees in their absolute discretion 
might think fit & to pay the lnoome 
thereof to testatrix’s daughter, N., 
during her life, 8c after her death to 
hold the principal 8c income of the 
property in trust for testatrix's grand- 
daughter, H., Absolutely. She ap- 
pointed W. Sc her daughter, N.. 
exors. of her will. The assets In c lu ded 
shares in a oo. situate in the Irish 
Free State. N., the life tenant, died 
on Apr. 23, 1988, within two months 
of the death of B., Sc before representa- 


tion to the estate of B. had issued. 
A claim for estate duty arose on the 
death of N. in respect of the rebiduary 
estate of B., passing on the death of 
N. under the will. It was contended 
on behalf of the Crown that the 
residuary estate of B. as at the death 
of N., constituted a Northern Ireland 
chose In action, as B. died domiciled 
in Northern Ireland 8c the forum 
of administration of her estate was the 
Northern Ireland Cts. The exor. of 
the estate of B., however, contended 
that the estate of B. passed in specie 
on the death of N . : — Iidd : after the 
death of B. r N. has a proprietary 
interest in her mother’s estate Sc estate 
duty was payable in the Irish Free 
State Sc not in Northern Ireland, the 
residuary estate having passed on the 
death of N. r & having consisted of 
shares in a oo. situate in the Irish Free 
State. — A.-G. v. WaLker, [1934] N. I. 
179.— IR. 

•o. Situs of sh(xres.\ — The situs of 
shares is at the plaoe where the register 
of shareholders is kept. Sc duty to pay- 
able there in accordance with the law 
of the locality. Sc this is so even though 
the name of a deceased owner was not 
actually on the register the time of 
death.— Re Ferguson, [1983] l. R* <1* 
-IR. 



Cases 96a— 107a. English and Empire Dioest Supplement, 


By virtue of Treaty of Peace Orders, the 
whole of the interests of the German & 
Austrian beneficiaries became charged with 
& subject to the claims of the Custodian of 
Enemy Property. In 1922 all the South 
African securities were transferred to the 
South African Custodian, an exor. dative 
was appointed in South Africa to administer 
testator’s South African estate, & estate duty 
in South Africa was paid by him in respect 
thereof. Some of the American securities were 
transferred to the American Alien Property 
Custodian, administration of testator's Amen* 
can estate was granted in America, & the 
securities were transferred to the American 
Custodian to be distributed by the American 
administrator among the beneficiaries. All 
the remaining American securities, with the 
exception of a small balance, were released 
to pltf. by the English Custodian. In May, 
1 924, pltf. filed a corrective affidavit, including 
therein those of the American securities 
which had been released to him at that date, 
& he paid estate duty & interest in respect 
thereof ; — Held : (1) all the shares were 

locally situate in England & the adminis- 
trator was bound to include them as property 
of which testator was competent to dispose, 
& was accountable to the extent of the 
assets he had received for the estate duty 
in respect thereof ; (2) the basis of valuation 
of such shares was the price similar shares 
would fetch in the open market at the date 
of testator’s death. — Be Aschrott, Clifton 
v. Strauss, [1927] 1 Ch. 313 ; 96 L. J. Ch. 205. 

97. Add. Annotation : — Consd. Tennant v. Lord 
Advocate, [1939] A. C. 207. 

99. Add. Annotation : — As to (4) Reid. Be 
Bateman, [1925] 2 K. B. 429. 

102a. Release of life Interest — In exchange 

for remainder.] — Deceased , under a settlement, 
was entitled to certain lands & capital 
moneys for life with remainder to deft. By 
a deed of exchange made between deceased 
& deft., deft, conveyed to deceased his 


remainder in the above lands, & in return the 
deceased conveyed to deft, his life interest 
in the capital moneys to the intent that the 
life interest should merge in deft.’s estate in 
remainder. Deceased died within three 
years. The Crown claimed estate duty on 
these moneys : — Held : the property, the life 
interest, did not pass by reason of the pur- 
chase, because that interest ceased on death, 
& consequently 1894 Act, s. 3 (1), did not 
apply, A, deceased having died within three 
years of the making of the deed. Finance 
Act, 1900 (c. 7), s. 11, as amended, applied, A 
the property was deemed to pass notwith- 
standing its disposition by the above deed. — 
A.-G. v. Llewelyn, [1935] 1 K. B. 94 ; 103 
L. J. K. B. 497 ; 152 L. T. 345. 

106. Add. Annotation As to (2) Reid. A.-G. v. 
Llewelyn, [1935] 1 K. B. 94. 

107a. .] — By settlements made in 

1906 & 1911, a lady, in consideration of 
£5,100 which was paid over to her by her 
son, conveyed certain furniture upon trust 

■ for herself for life with remainder to her son 

* absolutely. At her death in 1918 the 

* furniture was sold for £45,000, & the Crown 
claimed succession duty & estate duty upon 
the difference between the two sums from 
the trustee of the settlements : — Held : ( 1 ) 
the transaction was a bond fide sale between 
mother & son, & no succession duty was 
payable ; (2) as to the claim for estate duty, 
there had been a “ purchase for partial 
consideration ” within 1894 Act, s. 3 (2), the 
consideration paid represented four-fifths of 
the value of the property at the date of such 
purchase, & estate duty was payable only 
upon one-fifth of the value as at the date of 
the death of the tenant for life ; (3) “ partial 
consideration," in sect. 3 (2), meant something 
less than the full & fair value as between 
buyer & seller. — Be Bateman (Baroness) 
[1925] 2 K. B. 429; 95 L. J. K. B. 199; sub 
nom. Re Bateman (Baroness), A.-G. v. 
Wreford-Brown, 134 L. T. 153. 


PART II. SECT. 4. SUB-SECT. 1. 

s !. 8. -P. Holmes e. Stamp Duties 
Oomr.. [1927] N. Z. L. R. 753.—N.Z. 

s II. Discharge by eon of legitim.] 

— A father granted a bond for £30,000 
In Implement of an undertaking by him 
In his second son's marriage contract. 
In oontemplation of the son's marriage. 
Sc In consideration of a conveyance 
executed by the son's Intended wife 
for behoof of the spouses. In the 
marriage contract the son accepted the 
obligations therein contracted by his 
father as in full satisf&otion in any 
event of all legal claims for legitim 
or otherwise he might have nppn his 
father's estate. At the date of the 
marriage contract & of the bond the 
only claim to legitim possible to the 
son was In the event of his elder 
brother predeceasing his father. That 
event happened, & at the father's 
death the amount of legitim to whioh 
the second son would have had a claim, 
had he not discharged it, was £25,000. 
— Held : the bond could not be 
regarded as a debt lnourred by the 
father for full consideration in money 
or money's worth wholly for deoeaaed'a 
own use A benefit in the sense of 
1894 Aot, s. 7 (1), & did not form a 
proper deduction In determining the 
value of bis estate for the purposes of 
estate duty* — Lord Advocate v. 
Warrbndeb*b Trustees (1906), 8 
F. (Ot. of Sees.) 371.— BOOT. 


PART II. SECT. 4, SUB-SECT. 2. 

o 1. Annuity paid out of general 

income — No property settled.] — Sect. 4 
of Estate Duty Ordinance, 1932, of 
Hong Kong, provides that estate duty 
shall be pend on the principal value of 
" all property passing on the death '* 
of a deoeased person, which, by 
sect. 5 (1), "shall be deemed to 
Include ... (6) property in whioh 
deceased or any other person had an 
interest oeasing on the death of 
deceased, to the extent to which a 
benefit accrues or arises by the oesser 
of such interest, . . .** By sect. 25(1) 
of the Ordlnanoe : “ If estate duty has 
already been paid in respect of any 
settled property sinoe the date of the 
settlement, upon the death of one of 
the parties to a marriage, no estate 
duty shall be payable on the death of 
the other party to the marriage unless 
such person was at the time of his or 
her death or had been at any time 
during the continuance of the settle- 
ment competent to dispose of such 
property. (2) For the purposes of 
this section, the term settlement 
means any . . . will, . . . under or by 
virtue of which instrument . . . any 
property, or any estate or interest in 
any property, stands fdr the time being 
limited to or in trust for any persons by 
way of succession. Sc the term settled 

E roperty means the property comprised 
i a settlement." 


8 


A testator by his will bequeathed to 
his wife an annuity of £10,000 during 
her life. No specific fund was set 
aside by the trustees of the will to 
meet the annuity, whioh was in fact 
paid out of the general income of the 
estate. The whole of that income was 
not applied in meeting the annual 
payments. The annuitant was not at 
any time competent to dispose of the 
property out of the inoome of which 
her annuity was payable. Estate 
duty had been paid in Hong Kong on 
the whole of the testator's estate when 

S robate was granted. On a claim by 
tie Estate Duty Oomr. that upon the 
death of the annuitant estate duty 
became payable under sect. 5 (1) of 
Estate Duty Ordinance, 1932, to the 
extent to which a benefit accrued by 
the cesser of the annuity: — Held : 
(1) there was property of testator in 
which the annuitant had an Interest 
oeasing at her death within the mean- 
ing of sect. 6 (1) (6) of the Ordlnanoe, 
& therefore to the extent to whioh a 
benefit accrued by the oesser of the 
annuity that property was deemed to 
be included In property passing on 
the death of the annuitant ; (2) there 
was not a "settlement" within the 
meaning of sect. 25 (2) of the Ordi- 
nance, under or by virtue of whioh 
any property, or any estate or interest 
in property, stood during the lifetime 
of the annuitant limited to or in trust 
for any person by way of succession. 




VoL XXL — Estate and Other Death Duties. Oases 117a— lS8a. 


117a. Who Is person “ competent to 

dispose ” — Donee of power.] — The donee of 
a power who can freely appoint the whole 
of the fund to himself & so acquire the right 
to dispose of the fund in accordance with 
his own volition is “ competent to dispose ” 
of that fund within finance Act, 1894 
(c. 30), s. 5 (2). The word “ power ” in the 
phrase “ power ... to appoint or dispose 
of property as he thinks fit * in Finance Act, 
1894 (c. 30), 8. 22 (2) (a), is not used in the 
strict sense attaching to it when used with 
reference to a power of appointment, but in 
the sense of capacity. — Re Penrose, Pen- 
rose i7. Penrose, [1933] Ch. 793 ; 102 L. J. 
Oh. 321 5 149 L. T. 325 ; 49 T. L. B. 285. 

120. Add. Annotation : — As to (4) Distd. Re Grin- 
linton, Public Trustee v. Grinlinton (1932), 
102 L. J. Oh. 4. 

121. Add. Annotations : — As to (2) Distd. Re Grin- 
linton, Public Trustee v. Grinlinton (1932), 
102 L. J. Oh. 4. Refd. Re Sarson, Public 
Trustee v. Sarson, [1925] Oh. 31. 

121a. Enures for benefit of residuary 

legatees — Where annuities free of duty given 
out of residue.] — Testator who died in 1910 
directed the payment of an annuity to his 
son E., & on the latter’s death “ to his pre- 
sent wife,” free of duty. Settlement estate 
duty was paid on so much of testator’s re- 
siduary estate as was required to provide 
for the annuities payable under the will. 
E. died in 1930 & his widow, A., became 
entitled to the annuity. Estate duty was 
payable, but an allowance of interest was 
claimed under Finance Act, 1914 (c. 10), 
s. 14 (6), as a set-off in respect of the settle- 
ment estate duty already paid on testator’s 
death : — Held : the annuities having been 
paid in full, the persons entitled to the allow- 


ance were the persons entitled to the re* 
siduary estate. — Re Grinlinton, Public 
Trustee v. Grinlinton, [1933] Oh. 344 ; 
102 L. J. Oh. 4 5 148 L. T. 191. 

». Property In which deceased never had an 
interest — Accumulations of Income of volun- 
tary settlement.] — Deceased transferred cer- 
tain stocks & shares to trustees on trust to 
accumulate the income thereof at compound 
interest during a certain period by way of 
accretion to the settled fund, & after that 
period to deal with that fund on certain 
trusts for the benefit of others. The income 
was so accumulated for several years. On 
the death of the deceased the Comrs. con- 
tended that for determining the rate of estate 
duty the said accumulations should under 
Finance Act, 1894 (c. 30), s. 4, be aggregated 
with the rest of the settled property passing 
on the death, & that they were not property 
in which deceased “ never had an interest ” 
within the meaning of the proviso to that 
sect. : — Held ; the contention of the Comrs. 
was correct. — A.-G. v . Dickinson & Baron, 
[1937] 2 K. B. 574 ; [1937] 2 All E. B. 486 ; 
106 L. J. K. B. 016 ; 157 L. T. 660 ; 63 
T. L. R. 568 ; 81 Sol. Jo. 339. 

Annotation : — Consd. lie Hodscm’s Settlement, Brookes v. 
A.-G., [1039 J Ch. 343. 

128. Add. Annotations: — Refd. Re Exmouth’s 
Annuity, [1925] Ch. 280 ; Re Drake, Drake v. 
Wilson, [1926] Ch. 559. 

128a. — - - “ Land & chattels ” — What are 
“ chattels.”] — By an Act of 64 Geo. 3 an 
annuity of £2,000 was inalienably settled 
on Lord E. & his successors in title. In 
1892 the redemption of the annuity for a 
sum of £55,890 was agreed upon, & that 
amount was paid into ct. & invested in the 
purchase of Consols. The fifth Viscount E. 


& therefore the exemption conferred 
by sect. 25 (1) did not operate, & 

estate duty was accordingly payable. 
The phrase “any property, or any 
estate or interest in any property 
in sect. 25 (2) of the Ordinance, coupled 
with the words “ stands limited/* 
referred to definite property or an 
estate or interest in it which actually 
existed & could be precisely defined. 
There was no such definite property 
allocated in the present case, & a 
hypothetical slice of the property 
assing by the will could not properly 
e treated as an interest in that 
property within the meaning of 

sect. 25 (2).— Armstrong v. Estate 
Duty Comb.. [1937] A. C. 885 ; [1937] 
3 All E. R. 484 : 106 L. J. P. C. 133 ; 
157 L. T. 376 ; 81 Sol. Jo. 587, P. O.— 
HONG KONG. 

sa. “ Interest in business ” — What is 
—1014 Ad. s. 15.1 — A father 8c two 
of his sons carried on business in 
partnership. By a re-arrangement of 
the partnership relations the father 
accepted £124,646 in full of his whole 
rights in the old firm & its assets, & 
agreed to allow this sum to remain as 
a loan to the new firm at 4 per cent, 
interest, on condition that. If called 
up by him, or in any event on his 
death, it was to be repaid by ten yearly 
instalments. The father contributed 
no capital to the new firm apart from 
the loan, but had an interest in the 
profits to the extent of a one-tenth 
share. He died in 1922. leaving a will 
by which he bequeathed the residue of 
his estate, including the loan, to his 
family, & estate duty was duly paid 
thereon. The two sons oame to an 
arrangement with their father's exors.. 


under which the sons agreed to repay 
the loan at onoe in return for a certain 
discount ; & in settling with the exors., 
they retained in the businebts the 
respective shares of the loan falling 
to them, by crediting themselves with 
the amounts In the books of the firm. 
Within two years of the father's death 
one of the sous died, 8c estate duty 
became payable on his estate. His 
exor. having claimed a reduction, 
under the above sect., of the estate 
duty payable on the sum credited to 
the son in the firm's books in respect 
of his share of his father's loan : — 
Held : the father's right to repayment 
of the loan was not an “ interest in the 
business " within the sect., & the sum 
standing In the son's name in the books 
of the Arm was an Interest in the assets 
of the firm. & was not Identical with 
his father’s Interest in the jus credit 
of the eioan. — Glen t>. Inland 
Revenue, [19261 S. C. 44.*— SOOT. 

to. .1 — The "proprietor 

of a wine 8c spirit business, by his 
trust-disposition 8c settlement, directed 
his trustees to convey the residue of 
his estate to his only daughter on her 
attaining twenty -five years of age, 
with a destination over In the event 
of her predeceasing the period of con- 
veyance, 8c to pay her the income of 
the residue until that date. He 
directed his trustees to sell the business. 
The daughter died eight days after 
testator, under the age of twenty -five, 
8c before the direction to sell had been 
implemented. The trustees having 
claimed a reduction, under Finance 
Act, 1914, s. 15, of the estate-duty 
payable on the daughter's death, in so 
tar as assemable on the value of the 

9 


business, the Comrs. of Inland Revenue 
refused the claim : — Held : sect. 15 
applied, in respeot that the beneficial 

f tousesslon 8c enjoyment of the residue. 
Deluding the business, had passed to 
the daughter on testator’s death, 8c 
had again passed on her death : 8c 
the trustees were, accordingly, entitled 
to the relief claimed. — Warren’s 
Trustees v. Inland Revenue, [1928J 
S. C. 806.— SCOT. 

PART 11. SECT. 4, SUB-SECT. 4. 
d. For “ Charitable purposes — Jn 
Australia & abroad ,” read " Charitable 
purposes — Jn Australia — db abroad . & * * 9 ’ 

d 1. .1 — By Estate Duty 

Assessment Act, 1914, s. 8 (5), estate 
duty is not to be assessed upon so 
muoh of the estate as is bequeathed 
" for religious, scientific, charitable or 
public educational purposes ** : — Held : 
as no contrary intention appeared, the 
word "charitable" was to be con- 
strued in its legal 8c not Its popular 
sense. — Chestbbman v. Federal 
Comb, of Taxation, [1926J A. C. 128; 
95 L. J. P. O. 39 ; 134 L. T. 360; 42 
T. L. R. 121.— AUS. 

d 11. “ Public benevolent institu- 

tion "—What is.}— Held: the expres- 
sion M public benevolent Institution " 
in sect. 8 (5) of Estate Duty Assess- 
ment Act, 1914-1928, does not include 
organisations which do not promote 
the relief of poverty, suffering, distress 
or misfortune. The “ Royal Naval 
House " is, therefore, not a " public 
benevolent institution ’’ within the 
sect. — P e rpetual Trustee Go., 
Ltd. v. Taxation Oomr., [1931 1 Argus 
L. R. 240 ; 6 A. L. J. 109.— AUB. 
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died in Aug. 1922, & the sixth Viscount in 
Feb. 1923. Questions having arisen as to 
the payment of estate duty, the ct. was asked 
whether estate duty became payable (a) upon 
the capital of the sum of Consols, or (b) upon 
the value of the interest of the successor to 
the title in such sum of Consols, A if estate 
duty became so payable, then whether, for 
the purpose of determining the rate of estate 
duty, such sum of Consols ought (a) to be 
aggregated with the other property, or (6) to 
be treated as an estate by itself : — Beld : 
“ ohattels ” in collocation with settled lands 
in 1894 Act, s. 5 (5), did not suggest personalty 
generally, but those particular items of it 
which were usually settled upon trusts that 
followed the devolution of the settled land, 
A the sum of Consols was not “ chattels ” 
within the sub-sect., A must be aggregated 
with the other property for the purpose of 
paying estate duty. — Re Exmouth’s Annuity, 
[1926] Ch. 280 ; 94 L. J. Ch. 208 ; 133 L. T 
89; 69 Sol. Jo. 411. 

129a. Where duty commuted — Not aggre- 

gated with unsettled property.] — Where 
estate dhty has been commuted under 1894 
Act, s. 12, the property in respect of which the 
commutation has been made is not property 
on which “ estate duty is leviable within 
s. 4 of that Act A is not to be aggregated 
with other property of the same person on 
which estate duty is leviable. — J} .-Gf. v. Howe 
(Earl) (1925), 94 L. J. K. B. 640 ; 133 L. T. 
801 ; 41 T. L. B. 610 ; 69 Sol. Jo. 791, O. A. 


181. Add. Citations ; — affcL tub nom. Pars v . 
A.-G., [1926] A. 0. 239 ; 95 U J. K. B. 417 ; 
134 L. T. 321 ; 42 T. L. B. 217, H. L. 

After cross-reference following this case add : — 

Death after July 29, 1927.}— 

See 9 now, Finance Act, 1927 (c. 10), a. 61. 

131a. Property in which deceased never had an 
Interest — Insurance policy inter vivos.] — T. 
effected an insurance on his life A assigned 
it to trustees, who were directed on his death 
to pay to the trustees of his will, out of the 
proceeds of the policy, all sums payable in 
respect of death duties on his estate A the 
expenses incurred by them in payment 
thereof A any residue to his surviving 
children. On T.’s death the net proceeds of 
the policy, £75,328 13s. 7 d., were so paid to 
the trustees of the will : — Beld : the sum of 
£75,328 13s. Id, was not “ an estate by itself ” 
within the proviso to Finance Act, 1894, 
s. 4, inasmuch, as T. had from the commence- 
ment of the policy’s existence an interest, A 
for many years the sole interest, in the pro- 

* ceeds, A, even after the assignment, he had a 

• contingent interest by way of resulting trust, 
. of which he could have disposed inter vivos 

or by will. — Tennant v. Lord Advocate, 
[1939] A. C. 207 ; [1939] 1 All E. B. 072 ; 108 
L. J. P. C. 65 ; 100 L. T. 441 ; 55 T. L. B. 
472, H, L. 

Annotations Conid. I. R. Comrs. v*. Peverell Trust, [1939] 
2 K. B. 603 ; I. R. Comrs. v. Tring Investments, Ltd., 
[1939] 2 K. B. 603 ; WestminsterBahk, Ltd. v. A.-C., 
[1939] Ch. 610. 


PART II. SECT. 6. 

13# I.- Aggregated property — Whether 
property aggregated more than once on 
same death . ] — Testator, who had two 
•one, H. & J., by his will devised certain 
real property to his son, H., In trust for 
H. for his life, with remainder to H.'s 
children as H. should appoint, &, If 
there should be no son of H. who should 
attain the age of 21 years, then in trust 
for his, testator's, other son, J. 
Testator died In 1898. A H. entered 
Into possession of the lands under the 
trusts of the will. J. died Intestate A 
unmarried In 1897, leaving his brother, 
the said H.. his heir-at-law. By an 
order of the ct. made in 1908 it was 
declared that on the death of J., H. took 
an estate for life, with a vested absolute 
Interest in remainder, subject to being 
divested if he left Issue, In the freehold 
lands devised by bis tether's will, A, 
accordingly, that H. could make a 
valid testamentary disposition or 
otherwise dispose of his estate or 
Interest in the lands. On the death of 
J., H. took out a grant of administra- 
tion, A paid duty In respect of the 
personal property whloh passed on the 
death of J., but he did not pay any 
estate duty In respect of the contingent 
Interest In the lands whloh had been 
devised to J. by his father's will, & 
which passed to him, H., as his 
brother's heir-at-law. H. died without 
issue in 1920, A estate duty was paid 
by his exor. on the value of the pro- 


entitled to claim estate duty on the 
death of J. In respect of his contingent 
estate in the lands whloh passed on his 
death to H., A the rate of estate duty 


of — Beyond third degree,) — The words 
' not beyond the third degree " 
occurring in Deceased Persons' Estates 
Duties Act, 1921, Sched. (2), Part II., 

S ara. 2, refer to the method of oalcula- 
Lon aooording to the olvll law, in which 
the degrees were calculated up to the 
oommon ancestor, & then down to the 
beneficiary in question : — Beld : a son 
of a first cousin of testatrix was beyond 
the third degree of relationship to 
testatrix, & the Coxnr. of Taxes had 
rightly assessed the duty payable in 
respect of the benefit he took under her 
will, in accordance with Schod. (2), 
Part II., para. 3, of the said Act. — Re 
Cook (1925), 21 Tas. L. R. 11.— AUS. 

•s. Selected class of relatives .) — 

The benefit of Estate Duty Assess - 


with the value of the rest of the estate 
Of J. — Re O’CONNOR'S Estate, Hrn- 
naios «. Rbvxn xm Combs., [1931] 
I. XL 98. — UR. 

sd. Degree of relationship — Calculation 


of the estates of Intestates, passes 
directly from testator or Intestate to a 
member of the selected class, provided 
In the oaae of a will that on the death 
of testator It can be shown, from the 
terms of the will A by reference to the 
state of his family, that the property 
must go directly from him to persons 
within the class A that In no conceivable 
event can It pass from the testator 
to any person who is outside the class. 
— Smith v, Tbm Federal Oomr. or 
Taxation (1928), 40 L. R. 467 ; 
[1928) Argus L. XL 189.— AUS. 

PART II. SECT. 7, SUB-SECT. 1. 

mi. .] — Testator was, at 

the time of Mi death, A 

managing director of a oo. carrying on 
business as tea A wine merchants. The 
business bad been established by 
testator's grandfather many yean ago, 
A had been carried on by nla family 
ever since. The business bad been 
turned Into a limited oo. In 1898, with 
a share capital of £30,000, divided Into 
30,000 shares of £1 e&oh, of whloh 
23,007 had been issued, A it was turned 
Into a private oo. tn 1908. At the date 
of his death the testator held 18,501 
shares, A his son, the assistant manag- 


ing director, held 4,251. The shares 
were transferable, subject to the right 
of the directors to refuse to register 
any transfer of shares upon which the 
oo. had a lien, or a transfer to a trans- 
feree of whom the directors did not 
approve. The oo. was a solvent one ; 
the last balanoe sheet, prior to the date 
of the death of the testator, showed a 
surplus of assets over liabilities of 
£30,399, the principal asset consisting 
of the stock-in-trade, valued in the last 
balanoe sheet at £23,329. The shares, 
which were all beld by members of 
testator’s family, had never been dealt 
with on the Stock Exchange, A there- 
fore they had no market quotation. 
As the co. was a private oo.. In whloh 
practically no one was interested 
except the directors, the profits could 
be divided up either as salaries ,or 
dividends as the directors chose, A 
they decided to give the profits as 
salaries. At the time of his death the 
salary of testator was £2,000 A that of 
his son £1,000' per annum. For the six 
years previous to testator’s death the 
actual dividend paid averaged 5-3 per 
oent. on the issued capital of £28,007. 
Both testator A his son had special 
knowledge of the business, to which 
they gave constant daily attention. 
Testator's exors. when mairfng their 
return for the purpose of estate duty, 
valued testators shares at 15s. each, 
basing their estimate of value on the 
average dividend far the preceding 
period of six years A the market prioe 
of similar shares, a valuation which 
they subsequently offered to increase 
to 17s. 64., but the Revenue Comrs. 
declined to accept these values : — 
Held .* the oo. could' be fairly regarded 
as capable of earning on a commercial 
basis 10 per oent. on Its capital, but. 
t*Mng t.nin as the nrindDal test at 
value. It must be subjeetto the con- 
sideration. on the one hand, of the 
restriction upon the transfer of the 
i shares. A, on the other, to the added 
value by reason of the security of the 
oo. *s position. Also, the Comrs.' eon 
tention that testator's shares would be 



VoL XXL— Estate and Other Death Doties. Cases 188a— 187c, 


136a. Shares.] — Re Aschrott, Clifton v. 

Strauss, No* 90a, ante, 

186b. Subject to restriction on transfer.] 

— A testator at the time of his death was 
entitled to a number of ordinary shares of 
£100 each in a co. the articles of assocn. 
of which imposed rigid restrictions upon the 
alienation & transfer of the shares in the co. : 
— Held : the value of the shares for the 
purpose of estate duty was to be estimated 
at the price which they would fetch if sold 
in the open market on the terms that the 
purchaser should be entitled to be registered 
& to be regarded as the holder of the shares, 
& should take & hold them subject to the 
provisions of the articles* of assocn., including 
those relating to the alienation & transfer 
of shares in the co. 

There was evidence that the value of the 
shares in the open market would be enhanced 
if Trust Cos. were to be included among 
possible competitors in the open market : — 
Held ; the value of the shares should not be 
appreciated by reason of the special value of 
the shares to such cos. — Inland Revenue 
Comes, v. Crossman, Inland Revenue 
Comrs. v. Mann, [1937] A. C. 20 ; [1930] 
1A11E. R. 702 ; 62 T. L. R. 415 ; 80 Sol. Jo. 
486 ; evb nom. Re Crossman, Re Paulin, 
106 L. J. K, B. 450 ; 164 L. T. 670, H. L. 

130c. How ascertained — Special facts to be 

considered.] — Re Oassel, Public Trustee v, 
Mountbatten, No. 22a, ante. 

187. Add. Annotation : — Consd. A.-Gk v . Burrell 
(1935), 153 L. T. 393. 

187a. Bequests of shares of residue — Accruer clause 
— Calculation of value of interest of deceased 
beneficiary.] — Viscount N. by his will & three 
codicils thereto disposed by clause 0 of his will 
of 74£ hundredths of the income of his re- 
siduary estate. By sub-clause 28 he provided 
that on the death of any of the legatees, his or 
her share should accrue to the survivors. 
By sub-clause 29 he provided for the applica- 
tion of the remaining income In payment of 
other legacies, & these being paid the remainder 
was to be applied in the same manner as the 
74J hundredths. By clause 10 it was directed 
that the capital should go in moieties to 
charities. By an order made on July 28, 
1924, the income was divided into one 
hundred & thirds. Two of the income bene- 
ficiaries had now died. On a summons taken 
out in these circumstances asking whether 
the estate duty payable by reason of the death 
of any person entitled to any share of the 
income was to be paid upon the value of the 
share in the capital equal to that of the income 
previously enjoyed by such person or upon 
the like proportion of the actuarial capital 


value of the income during the respective 
liyes of the several persons entitled thereto 
or other the period during which the trusts 
in respect of such income should be sub- 
sisting or how otherwise the same ought to 
be calculated & out of what fund the same 
was payable : — Held : (1) the property which 
assed on the death of any such person must 
e taken to be a share of capital in the 
residuary trust fund, A that estate duty must 
be paid on the value of such share ; (2) the 
duty payable on anv such death was a first 
charge on that portion of the residue out of 
which the income was payable, & must be 
borne by the corpus of such estate. — Re 
North oliffe, Arnholz v. Hudson, [1929] 
1 Ch. 327 ; 98 L. J. Oh. 06 ; 140 L. T. 300. 

Annotation : — As to { 1) Befd. Christie v. Lord Advocate, 
[1936] 1 All E. R. 443. 

187b. “ Proceeds of sale ” — Objects of art.] — 
Where works of art or any other objects of 
national, scientific, historic or artistic interest 
within Finance Act, 1930 (c. 28), s. 40, 
passing on the death of any person, are 
exempt from death duties while enjoyed in 
kind, & are subsequently sold, the estate & 
other death duties, which then become 
chargeable on the proceeds of sale, are to be 
charged not on the gross proceeds of sale, but 
on the net proceeds, after deduction of 
commission & all other expenses incurred in 
selling the property to the best advantage. — 
Tyser v. A.-G., [1938] Ch. 420; [1938] 1 
All E. R. 067 ; 107 L. J. Oh. 247 ; 159 L. T. 
180 ; 54 T. L. R. 481 ; 82 Sol. Jo. 174. 

137c. Property given Inter vivos — Value at time of 
death.] — In Jan. 1930, the settlor, by a 
declaration of trust, settled £10,000 & an 
option to acquire shares in a co. in which he 
was interested, upon trust to hold the same 
for the benefit of certain members of his 
family. The option was exercised by the 
trustees of the fund & certain investments 
were made by them in the exercise of the 
powers conferred upon them, with the result 
that, at the time of the settlor’s death, which 
occurred within three years from the date 
of the declaration of trust, the value of the 
fund had greatly appreciated. The question 
then arose whether the “ property ” assess- 
able for the payment of estate duty was the 
sum of £10,000 <fc the option, i.e„ the property 
as it had existed at the time of the establish- 
ment of the fund, or whether it was the 
property as it existed at the time of the 
settlor’s death, i.c., after the exercise of the 
option & the acquisition of, & the increase 
in value of, the investments. The second 
question was whether the corpus of the settled 
property was aggregable with the free estate 
oLthe settlor so as to form one estate for the 


most likely sold e» bloc to a tingle death .) — A mother transferred oertaln 

purchaser, & that their value should do securities in gift to each of her children, 

fixed accordingly, was unsustainable the total value of the securities at the 

as the possibility of the shares being date of transfer being £406.663. She 

divided up among several purchasers, died within three yean of the date of 

either members of testator’s family or the gifts. The value of the securities 

of the public, must be considered, tor at the date of her death was £468,318 : 

Finance Act, 1894 (o. 30), s. 7 (6). does — Held .* the value of the securities for 

not contemplate in the term “open the purpose of estate duty was the 

market ” not only a market which Is value at the date of the donor’s death, 

hypothetical, but also only hypo- & net that at the date of the gifts.— 

thetical purchasers wanting a block of Strathoona. Lord «. Inland R jb v rx p b 

■hares. — Smyth v. Ksyxnus Combs., Combs., [1989] S. C. 800.— SOOT. 

(19311 1. R. 643. — IR. 

m 1L At date of death— -Property PART 1L SECT. 7, SUB-SECT. 2. 

+ansferred by gift aims three years of b L. Stewed on home db foreign 

li 


assets — Foreign assets alone sufficient 
security .] — The estate of a deceased 

r ton consisted of property in N. S. W. 

of property outside the State. 
Amongst other debts there was one of 
£32,279 which was secured by mtge. 
or charge over a part of his home assets 
fc. also, over oertaln of his foreign assets 
which were valued at £33,427 : — Held : 
the case fell within Stamp Duties Act, 
1920, s. 109 (3), A in assessing death 
duty on the estate no allowance should 
be made for the debt or any part 
thereof. — Soixas v. Stamp Duties 
Comb. (1988). 28 8. U. N. S. W. 207 : 
45 N. S. W. W. N. 62.— AUS. 
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ose of determining the rate of duty : — 

: (1) the property assessable for estate 
duty was the fund in the form in which it 
existed at the time of the testator’s death, A 
not as it had existed at the time of its incep- 
tion, A consequently, estate duty was payable 
on the increased value of the fund at the time 
of deceased’s death; (2) the corpus of the 
settled property was aggregable with the free 
estate of the settlor so as to form one estate 
for the purpose of determining the rate of 
duty. — He Payne’s Declaration, Poplett 
v. A.-G., [1939] Oh. 805 ; 101 L. T. 254, sub 
worn.; Re Payne, Poplett v. A.-G., [1939] 
3 All E. R. 875 ; 108 L. J. Ch. 339 ; 55 
T. L. E. 990 ; 83 Sol. Jo. 731. 

144a. Debts — Whether deduction allowed against 
gifts Inter vivos.] — Deceased, within the period 
of three years before his death, made gifts 
to members of his family A friends of shares 
in a co. of which he was the governing 
director, A also of freehold A leasehold 
property & cash, amounting in value to a 
total of £185,101. At the time of his death 
his only property was certain wearing apparel, 
valued at £10, & two deferred shares A one 
ordinary bhare, each of the nominal value of 
£1, in the aforesaid co., A he owed debts 
amounting, together with the expenses of his 
funeral, to £90,390. It was admitted that 
the gifts inter vivos were liable to estate duty, 
but it was claimed that, in determining the 
principal value of the property pi using on the 
death of the deceased for the purpose of estate 
duty, all the property of the deceased must 
be aggregated to form one estate, A allow- 
ance made for the funeral expenses of 
deceased A his debts A incumbrances, within 
Finance Act, 1894: — Held: sect. 7 (1) only 
contemplated allowance being made for 
liabilities of the estate which were met out of 
available assets of the estate, A the debts A 
funeral expenses of deceased could not there- 
fore be set against the gifts inter vivos, which 
were not available for the purpose. — Re 
Barnes, [1939] 1 K. B. 310 ; [1938] 4 All 
E. R. 870 ; 100 L. T. 95 ; 55 T. L. R. 248 ; 
83 Sol. Jo. 32 ; sub nom. Re Barnes, Barnes 
v. Inland Revenue Combs., 108 L. J. K. B. 
232, C. A. 

144. To cross-references before this case add “ See, 
also, Law of Property Act, 1925 (c. 20), 
s. 17 (3).** 

147a. Payment by Instalments — Real property — 
Land held In undivided shares — Effect of 
Law of Property Aot, 1925 (e. 20), Sohed. I., 
Part IV.]— Re wheeler, Jameson v. Cotter, 
No. 209d, post . 

147b. * .1— A.-G. v . Public 

Trustee A Tuck, No. 209e, post 

155. Add, Annotations: — As to (1) Expld. Re 
Portman (No. 2), [1925] Oh. 294. Dlstd. Re 
Drake, Drake v. Wilson, [1920] Ch. 559 ; Re 
Lomer, Public Trustee v . Victoria Hospital 
for Children, [1929] 1 Ch. 731. Reid. North- 
cliffe, Arnhojz v. Hudson, [1929] l Ch. 327. 

161. Add, Annotations: — FoUd. Re Portman 


(No. 2), [1925] Oh. 294. Distil. Re Drake, 
Drake v . Wilson, [1920] Ch. 559. 

161a. .] — A rentcharge of £50,000 per 

annum charged on L. settled estates was 
limited to the use of deft., the fourth Viscount 
P., for life with remainder to the use of his 
eldest son during his life, to commence from 
their respective successions to the title A to 
be paid without any deduction except for 
death duties, A a similar rentcharge was 
limited in remainder, in the event of any 
other issue of the fourth Viscount succeeding 
to the title, to the use of the sons of such 
eldest son A other sons of the fourth Viscount 
in tail male. Subject to such rentcharge, 
the L. settled estates were limited to the use 
of pltf. for life with remainder to the use of 
his eldest son for life with remainders over. 
By a deed poll dated Oct. 15, 1913, provision 
was made for the abatement of the £50,000 
rentcharge in certain events. The third 
Viscount, who was tenant for life of the 
estates in question, had died in 1923, while 
nine of the sixteen half-yearly instalments of 
estate duty payable in respect of the death 
of the second Viscount, who had died in 1919, 
remained unpaid. One of the questions for 
■ the decision of the ct. at the original hearing 
of the summons (Re Portman (Viscount), 
No. 249, post) was as to what proportion of 
the balance remaining unpaid at the death 
of the third Viscount of *the estate duty, 
which became assessable on the death of the 
second Viscount in respect of the L. estates, 
should be borne by the yearly rentcharge 
of £50,000, A it was admitted in argument 
that there was no difference in principle in 
respect of that unpaid balance between that 
duty A that which was assessable upon the 
death of the third Viscount. After judgment 
had been delivered A before the minutes 
had been finally drawn up, leave was given 
to withdraw the admission made in argument 
as aforesaid, A it was directed that the 
question with regard to the liability of the 
rentcharge in respect of the unpaid instal- 
ments of estate duty assessable on the death 
of the second Viscount should be argued : — 
Held : the effect of 1894 Act, s. 14 (1), was 
to throw the incidence of the duty ratably 
A in proper proportions upon all persons 
becoming beneficially interested in the 
property upon which the duty was con- 
stituted a first charge by force of sect. 9 (1) 
of the Act ; the rentcharge, or the abated 
rentcharge, must be dealt with, as regards 
these unpaid instalments, in the manner 
indicated in the original judgment ; A the 
order would be in the terms of the minutes 
prepared in accordance with that judgment. — 
Re Portman (Viscount) (No. 2), [1925] Ch. 
294 ; 94 L. J. Ch. 329 ; 133 L. T. 389. 

166a. Effect of hotchpot clause — Whether advances 
made over three years before death brought 
into charge.] — Re Tollemaohb, Forbes v . 
Public Trustee (1930), 09 L. Jo. 423 ; 109 
L. T. Jo. 619 j [1930] W. N. 138. 



PART IL SECT. 9, SUB-SECT. 1. — B. 

» I. .] — By hi* will testator 

directed that all his debts A funeral A 
testamentary expenses should be paid 
is conveniently as might be after his 
decease, A thereafter proceeded by his 


will to devise A bequeath all his real A 
personal property not otherwise dis- 
posed of : — Held : (1) estate duty was 
under the direction payable actually 
out of the residuary estate : (3) in the 
event of the residuary estate being 
Insufficient to pay the estate duty, 

12 


the life interests were not liable for a 
portion of the deficiency, but the 
annuitants A specific devisees of real 
estate should faintly contribute to the 
deficiency. — O uudwsll, sstc. t>. Fuim- 
mo, (1937) N. Z. L. R. 145.— N.Z. 
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170a. A — Re Northcliffe, Arnholz v, Hud- 

son, No. 137a, ante . 

*1—116 Ashton, Sibr v, Ashton 

(1034), 78 Sol. Jo. 803. 

176. Add, Annotation :—Ae to (1) Consd. Re 
Carrington, Ralphs v . Swithenbank, [1932] 

1 Ch. 1. 

186. Add . Annotations : — As to (1) Refd. Re 
Phillips, Lawrence v. Huxtable, [1931] 1 Ch. 

347 ; Re Bullock- W ebster , Royal Exchange 
Assurance v. Royal Trust Co. of Canada, 
[1936] Oh. 1. 

208. Add, Annotation : — Reid. Re ProvitA Sturges 
v. Previtd, [1931] 1 Oh. 447. 

200a. Effect of Law of Property Act, 1025 (c. 20), 
s. 16 (5).] — Re Mellish, Clark v, Buchan- 
nan (1927), cited in [1929] 2 K. B. at p. 82, n. 

Annotations : — Folld. A.-G. v. Public Trustee & Tuck, (19291 
2 K. B. 77 ; Re Wheeler, Jameson v, Cotter, [1929] 2- 
K. B. 81, n. Distd. Re Kempthorne, Charles v. Kemp, 
thorne(1929), 46 T. L. R. 15 ; Re Newman, Slater v. New- 
man, [19301 2 Ch. 409. Oonsd. Re Warren, Warron v, 
Warren, [1932] 1 Ch. 42. 

200b. .] — The above sub-sect, preserves the 

liability of real estate to pay its own duties. — 

Re Morris, Skinner v. Sanders (1927), 71 
Sol. Jo. 472. 

200c. Incorporation of Form 8 of Statutory 

Will Forms, 1025.] — Testator by his will, 
after making specific Ss pecuniary bequests, 
gave to his wife absolutely any freehold or 
leasehold house belonging to him Sc in which 
he should be residing at his death. He 
declared that all legacies thereby given should 
be free of all death duties & devised & be- 
queathed all his residuary real Sc personal 
estate to his trustees, Sc declared that (inter 
alia) Form 8 of the Statutory Will Forms, 

1925, should be incorporated in his will so 
far as it was applicable to his residuary 
estate. The only real estate testator 
possessed at the time of his death was a 
freehold house in which he was then residing. 
Questions arose : (a) whether having regard 
to Form 8, clause 4 (c), of the Statutory Will 
Forms, 1925, the estate duty payable in 
respect of testator’s freehold house on his 
death should be borne by the testator’s 
widow or by the residuary estate, Sc 
(6) whether upon the true construction of 
the will, the estate Sc succession duties pay- 
able by reason of the testator’s death in 
respect of the freehold house were payable 
out of the residuary estate: — Held: (1) 
although the exor. was by reason of the 
provisions of Law of Property Act, 1925 
(c. 20), 8. 16, now accountable for estate duty 
on realty, the incidence of the duty remained 
unchanged Sc was still charged by virtue 
of the Finance Act, 1894 (c. 30), s. 9 (1), on 
the realty in respect of which it was paid. 
Form 8, clause 4 (c), therefore, had no appli- 
cation, Sc apart from the question of con- 


od Other Death Duties. Oases 170a — £28. 

struction the estate duty on the freehold 
house must be borne by the widow ; (2) on 
the true construction of the will testator had 
used the word “ legacies ” not in its strict 
sense, but as including the gift of the house 
in which he was residing at his death, 
although that house was of freehold tenure. 
The estate Sc succession duties payable by 
reason of testator’s death in respect of the 
freehold house in question were therefore 

S roperly payable out of the residuary estate. 

ie PREViTfi, Sturges v. PrevitjS), [1931] 1 
Oh. 447 ; 100 L. J. Oh. 286 ; 145 L. T. 40. 
209d. Land held In undivided shares — Effect of Law 
of Property Act, 1925 (c. 20), Soiled. I., 
Part IV.] — Where an undivided share in land 
disposed of by will has become subject to a 
statutory trust, the incidence of estate duty 
remains unchanged & where the exors. in 
such a case have, as exors., paid the estate 
duty on the share as a testamentary expense, 
the amount so paid is repayable to them by 
the devisee of the share, Sc the repayment 
may, at his option, be by instalments. — 
Re Wheeler, Jameson v, Cotter, [1929] 
2 K. B. 81, n. ; 141 L. T. 322. 

Annotations : — Folld. A.-G. v, Publio Trustee & Tuok, [1929J 
2 K. B. 77. Dlltd. Re Kempthorne. Charles v. Komp- 
thome(1929), 46 T. L. R. 15; Be Newman. Slater r. New- 
man. [19301 2 Ch. 409. Gonad. Re Warron. Warren v, 
Warren, [1932] 1 Ch. 42. 

209e. .] — Notwithstanding the pro- 

visions of Law of Property Act, 1925 (c. 20), 
which abolish tenancies in common of land 
Sc direct such land to be held by certain 
persons as trustees for sale upon statutory 
trusts, the death duty to be paid on freehold 
land which just before the commencement of 
Law of Property Act, 1925 (c. 20), was held 
in undivided shares, Sc in respect of which 
there have been no dealings since the com- 
mencement of that Act, is, even where the 
duty only became payable after the com- 
mencement of that Act, deemed to be “ duty 
due upon an account of real property ” 
within Finance Act, 1894 (c. 30), s. 6 (8), Sc 
under that sub-sect, as amended by Finance 
Act, 1896 (c. 28), s. 18, & Finance Act, 1919 
(c. 32), s. 30, the duty may be paid by instal- 
ments extending over a period of eight years 
with interest at 4 per cent, per annum as 
therein provided. — A.-G. v. Public Trustee 
Sc Tuck, T1929] 2 K, B. 77 ; 98 L. J. K, B. 
462 ; 141 L. T. 398 ; 73 Sol. Jo. 299. 

220. Add, Annotation : — Generally , Consd. Re 
Oassel, Public Trustee v. Mountbatten, [1927] 
2 Oh. 275. 

226, Add, Annotation* : — A* to (1) Apld. Re Laid- 
law, Wilkinson v. Lyde, [1930] 2 Oh. 392 ; Re 
Trimble, Wilson v, Turton, [1931] 1 Ch. 369. 
Refd. Re Sarson, Public Trustee v. Sarson, 
[1925] Oh. 31. A* to (2) Refd. Re Hicks, 
Bach v, Cockburn,[1933] Oh. 335. 


PART II. SECT. 9, SUB-SECT. 8. 
tf. Aggregation of settled funds — 
Whole estate subject to duty at higher 
rate ,) — Deceased made a settlement of 
property on her marriage, 8c on her 
death left a will. The rate at which 
duty was assessed was 6| per cent.. 
Sc if the value of the settled property 
had not been included In the final 
balance, the rate would have been 
44 per cent. The exors. claimed that 
the tr uste e s of the settlement were 
liable to bear the difference : — Held : 


the incidence of the duty was governed 
by Death Duties Act, 1909, s. 31 (4), 
8c the exon.' olaim could not be sus- 
tained.— Brown v. Brown, [1924] 
N. Z. L. R. 427.— N.Z. 

PART II. SECT. 9, SUB-SECT. 4. 

216 L Gift inter vivos — Gift within 
three years of settlor's death.) — Testator, 
after devising Sc bequeathing all his 
real 8c personal estate upon certain 
trusts, declared that “ aU probats 8c 
estate duties shall he paid by each 
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beneficiary in proportion to the value 
of the share or interest taken by him 
or her under this my will.** Within 
three years prior to his death testator 
disposed of a certain sum by way of 
gift to his wife, 8c after his death that 
sum had been assessed for State death 
duty : — Held : the death duty payable 
in respect of the gift inter vivos fell 
within the words “ all probate 8c estate 
duties ” in the declaration in the will. — 


Ashby v. Hayden (1931), 31 9. R. 
N. S. W. 324 : 48 N. 8. W. W. N. 61.— 


AU* 



uaaes ttsva—ifel, 


English and Empire Digest supplement, 


227a. *] — By his will a testator who died 

on Nov. 3, 1015, directed that all legacies & 
annuities thereby given should be paid 8c 
enjoyed free of death duties, 8c the question 
arose whether the exemption from duties 
was limited to duties payable on the death of 
testator or extended to those payable in 
future in respect of settled legacies : — Held ; 
the duties, other than the legacy duties from 
which the legatees were relieved, were those 
payable on the death of testator 8c not those 
accruing in the future . — Re Laxdlaw, 
Wilkinson v. Lyde, [1930] 2 Oh. 392 ; 99 
L. J. Oh. 463 ; 143 L. T. 761. 

227b. .] — Testator by his will dated 

Feb. 24, 1930, after giving several pecuniary 
8c specific legacies, directed by clause 6 that 
all the pecuniary legacies 8c specific bequests 
8c devises given by his will “ shall be free 
from, all death duties which (whether pre- 
sently or presumptively or prospectively pay- 
able) shall be paid out of any general personal 
estate.” 

He then directed his exors. to invest a 
sum of £5,000 upon trust to pay the income 
to his daughter L. during her life with pro- 
vision for forfeiture in certain events 8c after 
her death or forfeiture to hold the invest- 
ments in trust for her daughter A. abso- 
lutely. He devised 8c bequeathed his re- 
siduary real 8c personal estate to his exors. 
upori trust for sale 8c conversion 8c out of 
the proceeds ( inter alia) to pay his testa- 
mentary expenses (including all estate duty 
leviable at his death in respect of his re- 
siduary estates). Testator died on Dec. 0, 
1931. Questions arose whether under the 
terms of the will the estate duty which would 
become payable on the death of the daughter 
& the legacy duty which might become pay- 
able in the event of the forfeiture of her life 
interest would be payable out of the residuary 
estate or out of the settled legacy : 

as the words used in clause 6 were found in 
precedent books published prior to the pass- j 
mg of Finance Act, 1914, they could not be 
held to apply exclusively to the future estate 
duties imposed by that Act, the words of the 
will showed that the mind of testator was 
directed to the duties payable at his death, 
8c did not provide a context which would 
justify a more extended construction being 
imposed upon clause 6, 8c the estate duties 
which would become payable on the death 
of the tenant for life upon the settled legacy 
would not be payable out of the residuary 
estate, but the legacy duty would be so pay- 
able . — Re Hicks, Baoh v. Gockburn, [1933] 
Oh. 335 ; 102 L. J, Oh. 177 ; 148 L. T. 400. 

229. Add. Annotation : — As to (1) Held. Re Sarson, 
Public Trustee v . Sarson, [1925] Oh. 31, 

282. Add, Annotation: — Dlstd. Re Laidlaw, 

Wilkinson v . Lyde, [1930] 2 Oh. 392. 

283. Add, Annotation : — As to (1) Retd. Re Sarson, 
Publio Trustee v. Sarson, [1925] Oh. 31. 

234. Add, Annotation : — Held. Re SarsoU, Public 
Trustee v, Sarson, [1925] Oh. 31. 

284a. Bequest to pay duties — Duties payable at 
death of testator.]— Testator who died in 1912 

g ave, by clause 7 of his will, certain shares 
c his exor. ** upon trust to sell so many of 
such shares as shall be sufficient to pay all 
my debts 8c funeral 8c testamentary expenses 
,,, 8c all duties of every description, 


including settlement estate duty where pay- 
able, to which my estates, both real 8c 
personal, or any part thereof, shall be liable, 
8c, subject to such payments, in trust for my 
son G*. absolutely ” : 8c he devised Sc 
bequeathed his residuary real 8c personal 
estate to his trustee free of all duties upon 
trust to pay the income thereof to his wife 
during her life, 8c after her death in trust 
for his two daughters for their lives, with 
remainders over. The question having been 
raised whether the duties payable on the 
deaths of testator’s daughters under Finance 
Act, 1914 (o. 10), s. 14, were charged under 
or by virtue of clause 7 of the will on the 
shares bequeathed by that clause i—Held : 
what testator contemplated by clause 7 
was an immediate process under which the 
shares were to be sold 8c applied in paying 
duties which were presently payable, 8c 
under which, after those duties had been 
paid, the residue of the shares or the proceeds 
were to be handed over to G. — Re Fenwick, 
Lloyd’s Bank, Ltd. v. Fenwick, [1922] 2 
Gh. 775 ; 92 L. J. Ch. 07 5 128 L. T. 191 ; 00 
Sol. Jo. 631. 


Annotations : — Apld. Re Trimble, Wilson v. Turton [1031] 1 
Oh. -369. Held. Re Sutherland (Duke). Chaplin v. Lereeon 
Gower. [19221 2 Oh. 782. 


238. Add. Annotations : — Apld. Re Forder, Forder 
v. Forder (1927), 137 L. T. 538. Refd. Re 
Sarson, Public Trustee v, Sarson, [1925] Ob. 
31. 


238a. .] — Re Jones, Lambert v. Ool- 

bourn, [1928] W. N. 227. 

239. Add, Citations 94 L. J. Oh. 155 5 182 L. T. 
339. 

248a. Gilt of all legacies 44 tree from all death 
duties ” — Legacy construed to include devise 
of realty.] — Re Previt6, Sturges v. Pke- 
vrrfi, No. 209c, ante, 

244a. .] — An assignee for value of a 

sum of £10,000 to be paid 41 absolutely 8c free 
from incumbrances,” being part of a portions 
fund of £15,000 charged on settled land : — 
Held: in the absence of a special contract in 
that behalf, not to be liable to pay a ratable 
proportion of the estate duty borne 8c payable 
by the portions fund upon the death of the 
tenant for life of the settled land. 

Sect. 14 (1) of the above Act provides for a 
ratable recoupment between the person who 
has paid estate duty in respect of property 
passing on death, 8c the person entitled to a 
sum charged on that property. It does not 
go on to provide for further recoupment by 
persons entitled derivatively to various parts 
of the sum so charged, but leaves their rights 
to be determined by their contractual 
arrangements. — Re Drake, Drake v, Wil- 
son, [1926] Oh. 559 ; 95 L. J. Oh. 386 ; 134 
L. T. 362, O. A. 

246. Add. Annotation : — Refd. Re Portman (No. 2), 
[1925] Oh. 294. 

249. Add. Citation .—132 L. T. 440. 

253. Add. Annotation : — Apld. Re Ashton, Stter v. 
Ashton (1934), 78 Sob Jo. 803. 

254a. Beneficiary 8c residue— Equitable terms.] — 
Re Oassel, Public Trustee v. Mount- 
batten, No. 22a, ante. 

261. Add. Annotation : — As to (2) Held. Re Aberga- 
venny S. E., Abergavenny v . Nevill, [1926] 
Ob. 465. 


14 



VoL XXL— Estate and Other Death Duties. Oaaea 888— 878b. 


262. Add. Annotation : — Consd. Re Drake, Drake 
v. Wilson, [1026] Oh. 669. 

264. Add. Annotations: — As to (1) Refd. Be Drake, 
Drake v . Wilson, [1026] Ch. 659 ; Re Reeves, 
Reeves v. Pawson, [1028] Oh. 851. 

205a. Bequests to several eharlties successively — 
Intention to exonerate earlier charities.] — By 
his will dated 1011 a testator devised & 

' bequeathed his residuary real <fc personal 
estate to his exors., the Public Trustee & 
another, upon trust for sale & conversion &, 
after payment of his debts & funeral & 
testamentary expenses, he desired the balance 
(called his residuary trust fund) to be placed 
with the Public Trustee & the income paid 
to his wife for life. Testator then directed 
that after his wife’s death four capital sums 
amounting to £10,000, free of estate duty & 
settlement estate duty but not free of legacy 
duty, should be set apart & the respective 
income paid to certain life tenants respec- 
tively. By clause 9 testator directed that 
on the cesser of the respective life tenancies 
the respective capital sums should be paid to 
thirteen charities thereinafter named “ in 
the order of priority in which the names 
appear in this my will as far as the monev 
will go, no. 1 being first paid ; no. 2 next & 
so on, that is to say : ” Testator then 
enumerated thirteen consecutive charities, 
giving nos. 1 to 10 £500 apiece ; no. 11, 
£1,000 ; & nos. 12 & 13 £2,000 apiece, thereby 
exhausting the £10,000. The residue, after 
providing for the settled £10,000 was given to 
a daughter. Testator died on June 11, 1914, 
before Finance Act, 1914 (c. 10), s. 14, 
abolishing settlement estate duty & the relief 
thereby conferred, was passed. The estate 
was cleared <fe the residuary trust fund paid 
to the Public Trustee, who paid the income 
to the wife till her death on July 1, 1928, & 
then set apart the £10,000 settled legacies. 
One of these was immediately distributable, 
without further payment of estate duty, 
owing to the life tenant having predeceased 
the wife ; but on the cesser of subsequent 
life tenancies estate duty would be payable, 
ft the Public Trustee therefore issued a 
summons to determine how it was to be borne, 
as between the successive charities : — -Held : 
clause 9 conferred an absolute priority as 
between the successive charities, & was 
sufficient as between the earlier & the later 
charities to exempt the former from their 
primd facie statutory liability to contribute 
to the estate duty under Finance Act, 1894 
(c. 30), s. 8 (4). — Re Lomer, Public Trustee 
v. Victoria Hospital for Children, [1929] 
1 Ch. 781 ; 08 L. J. Oh. 201 s 140 L. T. 687. 

266b. Devise with option to sell to specified person 
— Purchaser to pay annuities & road charges — 
No reference to death duties.] — Testator, by 
Kfa will, devised land to P. subject to the 
payment of certain annuities, of road- making 
charges for which testator was liable, & of 
estate & other death duties, & subject also to 
the proviso that if within twenty-years of 


testator’s death P. should desire to sell toe 
land, he was to give toe Governors of toe N. 
Grammar School the option of purchasing toe 
land at toe price of £300 an acre, such offer 
to be subject to toe payment by the Governors 
of the said annuities & road charges, & accept- 
ance to be notified within three months. 
The land, of about 22 acreB in area, was in 
fact worth £670 am acre at the date of toe 
testator’s death. In accordance with toe 
condition P. offered it to toe School Governors 
at £300 an acre, & toe offer was duly accepted 
& the land sold & conveyed to toe Governors 
for £6,688. The value of the land for the 
purposes of death duties was assessed at 
£14,720. On a summons being taken out to 
determine whether toe Governors were liable 
to pay a rateable proportion of toe estate ft 
succession duties levied upon toe value of the 
property : — Held : that the Governor* having 
acquired toe land, not under any disposition 
by testator, but by the voluntary act of P. 
In selling instead of retaining the property, 
took no benefit under testator’s will, & 
they acquired toe land expressly subject to 
annuities & road-making charges, but 
impliedly free from any charge for death 
duties. — Be Cockerill, Magkaness v. Pbr- 
cival, [1929] 2 Oh. 131 ; 98 L J. Oh. 281 ; 
141 L. T. 198. 

27in. By devisee — Estate duty on undivided 

moiety of land paid out of residuary estate.]— 
Be Hellish, Clark v . Buohannan (1927), 
cited in [1929] 2 K. B. at p. 82, n. 

Annotations .— Folld. Re Wheeler, Jameson t>. Cotter, [19291 
2 K. B. 81 , n. Refd. A.-G. t>. Tuck. Public Trustee, [1929J 
2 K. B. 77 ; Re Kempthorne, Charles v. Kempthorne 
(1929), 46 T. L. It. 15; Re Newman, Slater v. Newman, 
[1930] 2 Ch. 409. Oonsi. Re Warren, Warren v. Warren, 
[1932] 1 Ch. 42. 

27 ib. .] — Be Wheeler, Jameson 

v. Cotter, No. 209d, ante . 

272a. By Dominion executors — Duty paid on 

Dominion property — Out of English asMts.}~- 

The right conferred by sect. 9 (4) of 1894 
Act on exors. who have paid estate duty 
on property not passing to them as such to 
be repaid by the trustees or owners of .the 
property the rateable part of the estate duty 
on the estate, in proportion to the value of 
the property not passing to them. as such, 
applies to personal property in British pos- 
sessions to which sect. 20 of the Act applies, 
notwithstanding the special relief given by 
sect. 20 in respect of the estate duty on any 
such property. The charge in respect of the 
rateable part enacted by sect. 9 (1) is made 
inapplicable to property in such a British 
possession by sect. 20 (2), but there is nothing 
in sect. 20 to take away the right conferred 
bV- sect. 9 (4 ).— Re Bullock-Wbbster, 

Royal Exchange Assurance v. Royal 
Trust of Canada, [1936] Oh. 1 ; 105 L. J. 
Ch. 291 ; 153 L. T. 448, C. A. 

272b. To trustees — Duty paid In respect of forfeited 
Interest.] — On toe death of a settlor m 1924 
estate duty had been paid by testator s 
trustees in the belief that testator s residuary 


PART II. SECT. 11. 

o. Add the following para. :— 

A. disponed an estate to him s e l f In 
iferantTs after hie death to B. In 
ttaent ft to C. in fee. On A.** death 
3. paid estate dut y ft presented a 
etttion for an order on CC to grant a 


bond ft disposition in security over the 
estate In her (B.'a) favour for the 
amount of the duty i— — .* (1) the 
subject chargeable with tee duty was 
the fee of the estate & the 

liferent, ft B. was entitled to have 
tee duty charged on the est ate by 
way of bond ft disposition in security, 
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was not bound to charge it by way 
terminable charge; (2) B. was 
titled to an order on 0. to grant tee 
ad notwithstanding an averment by 
that B. had in her hands the pro- 
ds of sales of timber, tee fee of whic h 
longed to him. — T urnbull e. Turn* 
LL?m0), 47 Sc. L. R. 688. — SCOT. 
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estate passed on that event, & the rate of 
duty was computed on the same footing : — 
Held : the trustees were entitled to recover 
the amount of the estate duty paid, the settlor 
having forfeited his interest in the estate 
before his death. — Inland Revenue Comrs. 
v. Raphael, Inland R evenue Combs, v. 
Ezra, [1086] A. 0. 06 ; 61 T. L. R. 162, 
sub nom . Be Sassoon, Inland Revenue 
Combs, v. Raphael, Be Sassoon, Inland 
Revenue Combs, v. Ezba, 104 L. J. Oh. 24 ; 
162 L. T. 217, H. L. 

272o. Surrender of Victory Bonds — Amount repay- 
able — Whether assessed duty or market value.] 
— Be Ticehurst’s Settlement, Wyatt v. 
Tioehubst (1930), 170 L. T. Jo. 05 [1030] 
W. N. 166. 

274a. Out of oorpus — Estate settled by Act of Par- 
liament — Whether duty unpaid.] — Where the 
formal assessment of estate duty on an 
inalienable estate settled by Act of Parlia- 
ment is not made until after the passing of 
Finance Act, 1922 (c. 17), although sufficient 
money has before the passing of the Act been 

S aid over to the Inland Revenue, the duty 
i still unpaid within sect. 44 of the Act &, 
at the option of the tenant in tail in pos- 


session, may be raised & paid out of the 
corpus of the settled estate. A person en- 
titled to a rentcharge on such an estate under 
a private Act of Parliament which gives the 
owner for the time being of the estate the 
right to create a rentcharge is not entitled to 
exercise a similar option. The estate duty 
is payable out of the rentcharge itself. — 
Be Abergavenny Settled Estates, Aberga- 
venny (Mabquis) v . Nevill, [1026] Ch. 466 ; 
96 L. J. Oh. 289 ; 134 L. T. 662 ; 70 Sol. Jo. 
634. 

277a. Deduction of income tax.] — In 

accordance with 1896 Act, s. 18 (1), 

trustees paid to the Crown certain sums of 
interest on unpaid estate duty without 
deduction of income tax : — Held : for the 

f urposes of assessment to income tax under 
ncome Tax Act, 1918 (c. 40), sched. D, 
Case III., in respect of untaxed interest 
received by the trustees, they were not en- 
titled to any deduction therefrom in respect 
of the interest on estate duty paid by 
them. — Inverclyde’s (Lord) Trustees v. 
Millar, [1924] A. O. 680 ; 9 Tax Cas. 14 ; 
sab nom. Inverclyde’s (Lord) Trustees v. 
Inland Revenue Comrs., 03 L. J. P. O. 266; 
131 L. T. 739. H. L. 


Part III. — Settlement Estate Duty. 


287. Add. Annotation : — Refd. Ormond Invest- 
ment Co. v. Betts, [1028] A. C. 143. 

288. Add. Annotations : — Consd. Re White, Skinner 

v. A.-G., [1938] Oh. 306. Refd. Re 

Ryder & Steadman's Contract, [1927] 2 Ch. 
62 ; Ormond Investment Co. v. Betts, [1928] 
A. 0. 143. 

290. Add. Annotation: — As to (1) Consd. Arm- 
strong v. Estate Duty Comr., [1937] 3 All 
E. R. 484. 


292. Add. Annotations: — As to (1) Consd. Re 
Alington & L. C. C.'b Contract, T1927] 2 Ch. 
263. Refd. Armstrong v. Estate Duty Comr., 
[1937] 3 All E. R. 484. 

293. Add. Annotation : — Generally , Refd. Arm- 
strong v. Estate Duty Comr., [1937] 3 All 
E. R. 484. 

296. Add. Annotations : — Consd. Adamson v. A.-G. 
(1932), 102 L. J. K. B. 129. Refd. Scott v. 

I. R. Comrs., [1936] Ch. 240 ; Re Hodson’s 
Settlement, Brookes v. A.-G., [1939] Ch. 343. 


Part IV. — Legacy Duty. 


837. Add. Annotation : — As to (1) Refd. Be Park, 
Publio Trustee v. Armstrong, [1932] 1 Ch. 
680. 

346. Add. Annotations : — Consd. A.-G. v. Dickin- 
son ft Baron, [1037] 2 All E. R. 485. Refd. 
Jones v. Wright (1927), 44 T. L. R. 128. 

340. Add. Annotation: — Refd. Jones v. Wright 
[1928] A. 0. 143. 


359. Add. Annotation: — As to (1) Refd. Ormond 
Investment Co. v. Betts, [1028] A. C. 143. 

834a. Gift of equitable life Interest In personalty — 
Absolute Interest on payment of debts In life- 
time of life tenant — Beneficiary legatee.] — 
Testator by his will conveyed to trustees all 
his personalty in Scotland, & after providing 
for the payment of his debts, directed the 


PART IV. SECT. 2. SUB-SECT. 2. 

884 li. Subject to wmditiou.}— 

A will contained the following pro- 
vision : “ I desire that J. S. shall 
assist my wife in' the working ft 
management of my property during 
her life, or as long as she retains any 
interest therein, s in recognition of 
snob service® I direct that my said 
wife shall pay to J. 8. an annuity of 
fifty pounds, the first payment to be 
made at the expiration of twelve 
months from my decease, but such 
annuity shall only be payable so long 
as the said J. 8. shall aotas aforesaid M : 
—Meld .* this constituted a legacy to 


J. 8., in respect of which he was bound 
to furnish an aooonnt to the Revenue 
Comrs., ft to pay such duty as might 
be assessed thereon. — Revenue Combs. 
v. Shirley ft Brown, 11930] I. R. 45.— 
IR. 

848 !. Legacy to executor — Secret 
verbal trust .1 — Testator by bis will 
bequeathed ( inter alia) £850 to his 
exors. “ to be disposed of by them as I 
shall verbally direct them.** The 
verbal direction given to the exon, 
by the testator was to pavthe said sum 
to testator's widow, ft this was com- 
municated to the exors. by testator 
contemporaneously with the making 
of the will. The exon, paid the said 
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sum to the window. The Revenue 
Comrs. Claimed legacy duty from the 
exors. in respect of this sum, which 
claim the exors. declined to pay, 
contending that the money was given 
to them upon a secret trust, vis. for 
testator's widow, who was the actual 
ben e ficiary, ft that it had been paid 
to her : — Held : the gift was a legacy 
to the exors. ft liable to legacy duty 
notwithstanding that a secret trust 
appeared on the face of the will ; the 
benefit to the cestui gue trust under the 
secret trust was a benefit derived dehors 
the will ft not by virtue of the will. — 
R e v en u e Combs. v. Stapleton ft 
O'Bbkbn, (1987] I. R. m.— IR. 
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trustees to make an inventory of the col- 
lection of “ marbles, bronzes, objects of 
vertu, buhl, pictures, ornamental china, & 
the library,’* in his house, which were to 
remain vested in the trustees as part of the 
trust estate, the life-rent use thereof being 
given to his son D., whom failing to the heir 
of entail entitled to succeed to the estate. 
He further provided that, if all his debts were 
paid in the lifetime of D., the trustees should 
convey the whole of the personalty by deed 
to D. The debts were paid in the lifetime of 
D., but the art collection was never conveyed 
by the trustees to him, but was held by them 
during his life : — Held : the collection had 
vested in D. as beneficial owner, & that his 
estate was liable to pay duty thereon. — 
Hamilton (Duke) v. Lord Advocate (1892), 
68 L. T. 94 ; 1 K. 70. H. L. 

885. Add. Annotation : — Refd, Re Oousen’s Will 
Trusts, Wright v. Killick, [1937] Oh. 381. 

886 . Add. Annotation : — Refd. Re Cousen’s Will 
Trusts, Wright v . Killick, [1937] Oh. 381. 

405. Add. Annotations : — Refd. Fleming v. Homi- 
man (1928), 138 L. T. 669 ; A.-G. v. Yule & 
Mercantile Bank of India (1931), 145 L. T. 9. 

418. Add. Annotation: — Apld. A.-G. v. Belilios, 
[1928] 1 K. B. 798. 

414. Add. Annotations : — As to (2) Consd. A.-G. for 
Alberta v. Cook, [1926] A. 0. 444. Refd. 
Herd v. Herd, [1936] 2 All E. R. 1516. 

480. Add. Annotations : — Refd. Ramsay v. Liver- 
pool Royal Infirmary, [1930] A. C. 588 ; 
Ross v. Ross, [1930] A. C. 1 ; Peal v. Peal 
(1930), 143 L. T. 768; A.-G. v. Yule & 
Mercantile Bank of India (1931), 145 L. T. 9 ; 
Boldrini v. Boldrini & Martini, [1932] P. 9. 

448. Add. Annotation: — Apld. A.-G. v . Rudge, 
[1928] 2 K. B. 515. 

459. Add. Citation : — L. R. 4 Ex. 327. 


468a. Settled articles not yielding lnoome.] — For 
the purposes of legacy duty the value of such 
articles is to be taken as at the time when 
they vest absolutely, Sc not as at the death 
of testator. — A.-G. v , Rudge, [1928] 2 K. B. 
515 5 97 L. J. K. B. 710 ; 140 L. T. 536 ; 
44 T. L. R. 708; 72 Sol. Jo. 487. 

531 a. .] — Re Hicks, Bach v. Cookburn, 

No. 227b, ante. 

541a. “ Death duties (payable in consequenee 

of my death).”] — The testator by his will 
gave a number of legacies free of duty, & 
other legacies which were not expressly 
stated to be free of duty. The residuary 
clause provided for the payment of funeral 
& testamentary expenses, “ & all death 
duties (payable in consequence of my death).’* 
It was contended that the legacies which 
were not expressly given free of duty were by 
these last* words made free of duty : — Held : 
the words “ death duties (payable in conse- 
quence of my death) ” here meant the duties 
which would in any event be payable in 
respect of property passing on the death, 
whatever disposition might be made of it 
by the testator, or even if he made no dis- 
position of it at all. The legacy duty on the 
legacies not given free of duty therefore was 
not payable out of the residue. — Re Borough, 
Public Trustee v. Roberts-Gawen, [1938] 
1 All E. R. 375 ; 82 Sol. Jo. 174. 

568. Add. Annotations : — Refd. Re Cox, Public 
Trustee v. Eve, [1938] Ch. 556 ; Re lie 
Chassiron, Lloyds Bank, Ltd. v. Sharpe, 
L1939] 3 All E. R. 321. 

576a. Direction to pay legacies free of duty.] — 

Re Tanqukray, Sewell v. Woodpield, 
[1924] W. N. 142 ; 69 L. Jo. 252 ; 157 L. T. 
Jo. 324. 

577. Add. Annotation : — Dlstd. Re Tanqueray, 
Sewell v. Woodfleld, [1924] W. N. 142. 


Part V. — Succession Duty. 


591. Add. Annotation : — As to (3) Refd. Jackson’s 
Trustees v. Lord Advocate (1926), 10 Tax 
Cas. 460. 


602. Add. Annotations: — As to (1) Consd. A.-G. v. 
Belilios, [1928] 1 K. B. 798; A.-G. v. De 
Trafford, [1934] 1 K. B. 1. Refd. A.-G. v. 
Glyn, Mills & Co., [1938] 3 All E. R. 005. 


PART IV. SECT. 8. 

o I. Not restricted to purposes in 

Province.] — Application by exors. for 
determination of oertain question* 
arising under a will whereby testatrix 
bequeathed “ unto the society called 
the British Union for the abolition of 
vivisection 875,000 free of legacy 
duty " : — Held : 9 Edw. 7, c. 12, 

s. 6 (2), absolving from suooeedon 
duties “ property devised or bequeathed 
for religious, oharttable or educational 
purposes to be carried out In Ontario.'* 
only applied to objects which must of 
neoessity be carried out in Ontario, 
not to those which might be carried out 
in Ontario without occasioning a breaoh 
of trust . — Re Gwynnk (1912), 22 
O. W. R. 405 : 8 O. W. N. 1428 ; 5 
D. L. R. 713.— CAN. 

PART IV. SECT. 7, SUB-SECT. 2.— B. 

m I. " Free of probate, legacy 

db succession duties.*'}— Tbo will in 

2 uesflon herein held not to direct that 
11 probate, legacy 4k succession duties 
be paid out of the oorpus of the estate, 
but only such duties with respect to 


three legacies. — Re Blowet Estate. 
T1935] 3 W. W. R. 95 ; 50 B. O. R. 
222.— CAN. 

PART V. SECT. 1. 

sg. Distinct from estate db probate 
duty — Application of doctrine of mobilia 
sequuntur personam.] — Ontario Suc- 
cession Duty Act is a succession duty 
Act, 8c not an estate 8c probate duty 
Act ; the duty is imposed on the 
suooesslon, 8c the doctrine of mobilia 
sequuntur personam applies. — Erie 
Beach Co. v. A.-G. for Ontario, 
[1928] 1 D.L.R. 739; 61 O.L.R. 507; 
revsd., 40 T. L. R. 33. P. O. : affg., 
[1929] 8D.L.R. 754 ; 68 0. L. R. 469. 
—CAN. 

sj. Jurisdiction of court to determine 
validity of Ad.}— The ct. has not 
Jurisdiction on proceedings taken under 
sect. 35 of Suobession Duties Act. 
1932 (Alta.), to determine whether that 
Act is ultra vires. — Royal Trust Co. 
(Executor of Cochrane Estate) v. 
A.-G. for Alberta (No. 1), (1934] 
1 W. W. R. 824.— CAN. 

sk. Determination of liobOity.)— 
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(1) The exors. of an estate are entitled 
as a matter of right under sect. 35 of 
Succession Duties Act, 1932 (Alta.), 
to have the amount of the duty for 
which the estate is legally liable deter- 
mined in the manner provided by 
that sect, regardless of the state of the 
payments between them 8c the Minister. 
This right is not affected by the fact, 
if It be a fact, that there is no way of 
obtaining, without the consent of the 
Crown, repayment of any sums over- 
paid. 

(2) Whatever liability by the Crown, 
If any, may arise as a result of over- 
payment of suooesaion duties. It Is not 
a u liability under this Act," within 
the meaning of said sect. 35. Bald 
words refer only to the liability of 
the subject to the Crown. Therefore, 
exors. are not entitled in proceedings 
under said sect, to a declaration that 
the Crown is liable to repay any 
moneys paid it. — Royal Trust Co. 
(Executor of Cochrans Estate) v. 
A.-G. for Alberta (No. 2), [19341 1 
W. W. R. 881.— CAN. 

st Bond by executors to secure pay- 
ment — Succession Duty Ad dedared 
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622. Add. Annotations : — Generally, Held. Parr v. 
A.-G., [1926] A. O. 236 ; Re Drake Settlement 
Trusts* Wilson v. Drake* [1938] Oh. 133 ; 
A.-G. v. Glyn HiUs & Co., [1939] 1 All E. R. 
230. 

627, Add . Annotation : — Held. A.-G. v. Farrell 
(1930), 99 L. J. K. B. 605. 

632. Add. Annotations: — As to (1) Dlstd. A.-G. v. 
Adamson, [1932] 2 K. B. 159 ; Lord Advocate 
v. Inzievar Estates, [1938] A. 0. 402. As to 
(2) Held. Tilling-Stevens Motors v. Kent 
County Council Sc Transport Minister (1928), 
97 L. J. Oh. 371 ; Inland Revenue Oomrs. v . 
Dalgety & Co. (1929), 98 L. J. K. B. 642. 
640. Add. Annotation : — Apld. A.-G. v. Adamson, 
[1932] 2 K. B. 159. 

660, Add. Annotations : — As to (2) Apld. A.-G. 
v. De Tirafford, [1934] 1 K. B. 1. As to 

(4) Consd. Re Drake’s Settlement Trusts, 
Wilson v. Drake, [1938] Ch. 133. As to 

(5) Retd. A.-G. v. Belilios, [1928] 1 K. B. 
798. 

662. Add. Annotations: — Overd. A.-G. v. De 
Trafford, [1934] 1 K. B. 1. Held. Parr 
v. A.-G., [1920] A. O. 239. 


666. Add. Citation .*—182 U T. 699. 

Add. Annotation ; — Overd. A.-G. v. De 
Trafford, [1934] 1 K. B. 1. 

666a. Effect of disentailing deed.] — A tenant 

in tail in remainder of settled estates barred 
the entail & by a re-settlement dated May 8, 
1914, granted the settled estates (subject 
to his father’s life estate) to the use that 
trustees should raise a sum of £160,000 as 
portion for the younger children of the tenant 
for life Sc their issue as the tenant for life 
should appoint with remainders over. By 
various appointments the tenant for life 
appointed the sum of £160,000 between his 
two younger sons & the issue of one of them. 
The tenant for life died in 1929 Sc the question 
arose whether succession duty was payable 
on his death in respect of this sum at the rate 
of 5 per cent, as on a succession from the 
tenant in tail or at the rate of 1 per cent, as 
on a succession from the tenant for life : — 
Held : the tenant in tail's succession had to 
the extent of this sum of £160,000 become 
vested during the lifetime of the tenant for 
life by “ alienation " within Succession Duty 


ultra virta~r~No further liability for 
duty.] — Godson v. A.-G. for British 
Columbia, [10841 8 W. W. R. 475; 

J>AN 61 1 D ‘ . R * 92 J 49 B * °* ^ 181 *~ 

flm. f ‘ Exemptions from duty " — Ex- 
tent of .] — The term exemptions from 
duty " in soot. 60 (2) of Succession 
Duty Act, 1034, does not include or 
refer to 44 allowances ” for duty paid 
in another country, state or province. — 
Re Beok Estate, [1930] 1 W. W. R. 
208.—* CAN. 

PART V. SECT. 2, SUB-SECT. 1. 

590 1. 44 Property ” — Transfer of 

stock , etc., to wife — Dividends paid to 
husband.}-— Held : deoeased retained 
an interest in the sift to his wife to the 
extent of the dividends to be derived 
therefrom, & the stook, etc., were 
subjoat to succession duty. — Fowkes 
v. Minister of Finance, [19271 2 
D. L. R. 717 ; 88 B. O. R. 895.— CAN . 

41. .1 — Held: taxes 

imposed on movable property by the 
Gnebeo Suooession Duty Aot, 1892, & 
the amending Acts apply only to 
property which the suooeesor claims 
under or by virtue of Quebec law ; & 
have no applioation to the several 
items in this case, which formed part 
of a suooession devolving under the 
law of Ontario. — L ambe v. Manuel, 
[1908] A. O. 08, P. a— CAN. 

sp. Includes life insurance moneys. 1 — 
Life insurance was held chargeable 
with suooession duty, although it was 
payable to a preferred beneficiary. Sc 
the estate was insolvent even after 
including the life insurance . — Re A.'s 
EstatbTi- 933), 43 Man. L. R. 89. — CAN. 

PART V. SECT. 8, SUB-SECT. 2.— A. 

el. Property appointed.}— Re 

Norman's Trusts, [1920] 3 M. P. R. 
671.— CAN. 

I. .} — Rs LrrrRinoa (B. C.), 

J D. L. R. 950.— CAN. 

_ U. Marriage settlement,}— A. 

transfer of property by a husband to 
trustees for the benefit of his wife Sc 
the Issue of their marriage, pursuant to a 
covenant in an ante-nuptial settlement, 
is not a " gift " so as to be obargeable 
upon his death with suooession duty 
under Ontario Suooession Duty Act, 
1914, a 7 (2) (6), as amended in 1914. 

The words at the end of the above 
enactment, beginning “ of which pro- 
perty actual Sc bond fide possession. Sc 
enjoyment shall not have been assumed 


lifsri 


by the donee . . apply only to the 
third description of 11 property taken " 
there mentioned. — A.-G. for Ontario 
v. Perry, [1934] A. O. 477 ; 153 
L, J. P. O. 145: 151 L. T. 406; 10 
T. I. R. 1 ; 7 8 Sol. Jo. 488, P. C.— CAN. 

sh. Insurance policy.] — A policy of 
life-insurance on the life of the manager 
of a eo. was taken out at the instance 
of the oo. Assured, the manager, 
signed the application. The oo. was 
named as sole beneficiary. Two years 
later the oo. transferred for a cash 
consideration its beneficial interest in 
the policy to the assured: Sc on his 
applioation his wife was substituted as 
benefioiary. Thereafter the premiums 
were paid by or on behalf of assured. 
Later the assured created a trust fund 
comprising ( inter alia) said policy, & 
at the request of himself & wife the 
trustee was substituted as beneficiary, 
&, at the time of assured's death, the 
trustee held the polioy pursuant to 
the terms of said trust : — Held : the 
polioy was dutiable under sect. 7 (2) (e) 
of Suooession Duty Aot, 1930, as an 
** interest purchased or provided by 
the deoeased ... to the extent of the 
beneficial interest accruing . . . on the 
death of the deoeased." — Re Thacker 
Estate. [19311 1 W. W. R. 97 ; l 
D. L. R. 1015 ; 39 Man. L. R. 375.— 
CAN. 

•L J — Re Byrne Estate, [ 1931 ] 

1 W. W. it 228 ; 43 B. O. R, 396.- 
CAN. 

sm. .] — Deoeased was one of 

three holders of a polioy of assurance 
Sc was the first of them to die. The 
polioy provided that in consideration 
of an unmifU premium the insurers 
should, on the aeath of the first to die 
of the three policy-holders, pay the 
survivors a certain sum. The annual 
premium was paid by the policy- 
holders in equal proportions. On the 
death of deoeased in Apr. 1931, the 
assnranoe moneys were paid to the 
two survivors. Suooession duty was 
assessed on one-third of the proceeds 
of the polioy, on the ground that there 
was a disposition within sect. 4 of 
Suooession 8c Probate Duties Acts, 
1892 to 1931 : — Held .* there was no 
disposition of property; further, the 
oovenant by the insurers to pay moneys 
was not a disposition of property, but 
a mere contract , — Re Isles, [1933] 
S. R. (Q.) 388.— ADS. 

PART V. SECT. 2, BUR-SECT. S. — B. 

624- L When su c c ess ion accrues.}— 


Stamp Duties Oomr. (Queensland) 
v. Donaldson (1927), 89 O. L. R. 539. 
— AUS. 

6421. Death as cause or occasion of 
succession.] — Eastern Trust Oo. v. 
Plummer, [1932] 3 D. L. R. 158.— 
CAN. 

042 u. — — . 1 — A. e xe cuted a deed 
under which securities were delivered 
to pltf., dividends from them being 
payable to A.'s son until a certain 
date when the securities were to be 
transferred to the son or his nominees, 
if the b on die before that date, to his 
personal representatives to be held 
by them on the same trusts as they 
held the estate of the son as a gift from 
the grantor to the beneficiaries of the 
estate who are members of his family. 
The son died before tbe date fixed for 
the transfer of the securities : — Held : 
they were liable to succession duty as 
property passing or deemed to pass. — 
Re Plummer's Estate (1932), 6 

M. P. R. 161.— CAN. 

PART V. SECT. 2. SUB-SECT. 4. 

h i. Person entitled after death 

of successor before property paid over. ] — 
Where a share in a residuary estate 
was not paid to the residuary devises 
during her lifetime but passed under 
her will, her death occurring eighteen 
months after that of testator : — Held : 
the Grown was .entitled to succession 
duty thereon, although succession 
duty had been paid by the exors. 
under tbe first will on the residuary 
estate. — Re Lunn Estate (B. C.), 
[1925] 2 W. W. R. 008.— CAN. 

b il. Residuary gift in trust for 

Presbyterian Church of New Zealand— 
For purpose of assisting foreign mis- 
sionary work.} — Held : the Presby- 
terian church was a " successor "under 
Death Duties Act, 1921. s. 10* — 
Perpetual Trustees. Estate Sc 
Agency Oo., Ltd., op New Zealand v. 
Stamp Duties Oomr., [19271 N. Z. 
L. R. 714.— N. Z. 

•d. •* Competent to dispose " — 

Heir of entail— Consent necessar y to 
disentail. ] — The right to charge suc- 
cession duty on an qnUSM estate 
depends on the provisions (as amended) 
of Finanoe Act, 1894, e. 18 (1), Sc. 
accordingly* an heir of entail who Is 
not entitled to disentail tbe estate 
without pe a san t s Is not entitled to 
oharge suooession duty on the estate— 
Blythswood*s (Lord) Judicial 
Factor «, Douglas, [19351 S. 0. 611. — 
SCOT. 
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Act, 1858 (c. 61), s. 16 ; ft succession duty 
was therefore payable by virtue of that sect, 
at the same rate as if there had been no 
alienation, with the result that duty was pay- 
able at the rate of 1 per cent, only as on a 
succession from the tenant for life. — A.-G. 
v. Dbj Trafpord, J1934] 1K.B.1; 103 L. J. 
K. B. 401 5 150 L. T. 24 ; 49 T. L. R. 577, 
U. A. ; affd. on another point , sub nom. Db 
Traffobd v. A.-G., [1935] A. O. 280, H. L. 


894. Add. Annotations : — As to (3) Consd. A.-G. v . 
Glyn, Mills & Co., [1938] 3 All E. R. 605. 
As to (8) Held. Parr v . A.-G., [1926] A. C. 
239; A.-G. v . De Trafford (1933), 150 L. T. 
24. Generally , Refd. Re Drake’s Settlement 
Trusts, Wilson v. Drake, [1938] Ch. 133. 
Refd. A.-G. v . Glyn Mills & Co., [1939] 1 
All E. R. 236. J 


694a. Resettlement by party with defeasible estate 
& party with contingent interest subject 
thereto.] — The time for ascertaining the 
predecessor or predecessors from whom a 
successor derives his succession for the pur- 
poses of the Succession Duty Act, 1853 
(c. 51), is the time when the disposition is 
made creating the succession A not the time 
when the succession falls into possession. 
Under the will of a testator A. was entitled 
to property for an estate in fee simple in 
remainder expectant upon the death of a 
tenant for life but defeasible if A. failed to 
survive a certain date, in which event B. 
would become absolutely entitled to an estate 
in fee simple. Before that date had arrived, 
A. & B. agreed to settle the property upon 
certain trusts & afterwards joined in making 
a settlement accordingly. In the events 
which happened the contingency on which 
A.’s interest would cease & B. would become 
entitled never took place : — Held : that a 
successor under the agreement & settlement 
derived his succession from both A. & B. 
as predecessors, &, as the proportional interest 
derived from each predecessor was at the 
critical time not distinguishable, the suc- 
cessor must, pursuant to Succession Duty 
Act, 1853 (c. 61), s. 13, be deemed to have 
derived his succession in equal proportions 
from A. &, B. — Re Drake’s Settlement 
Trusts, Wilson v. Drake, [1938] Oh. 133 ; 
[1937] 4 All E. R. 171 ; 107 L. J. Oh. 39 ; 
157 L. T. 559 ; 54 T. L. Ii. 98 ; 81 Sol. Jo. 
921, 0. A. 

697. Add. Annotation : — Refd. Re Drake Settle- 
ment Trusts, Wilson v. Drake, [1938] Ch. 133. 

699. Add. Annotations : — As to (1) Apld. A.-G. v. 


Farrell (1930), 99 L. J. K. B. 605. Refd. 
A.-G. v. De Trafford, [1934] 1 K. B. 1. 

699a. Subsequent private Act avoiding restraint 
upon alienation — Effect on succession.]— 

Under a settlement of 1888, out of property 
brought into settlement by cousins of the 
deceased, the deceased was given a life interest 
subject to forfeiture in the event of aliena- 
tion, &, subject thereto, the settled property 
was entailed in tail male in the usual form. 
In 1918, the entail was barred Sc the settled 
property made subject to the joint appoint- 
ment of the deceased & his eldest son. At 
the same time, the settled property was re- 
settled, the material clause of the re-settlo- 
ment being that the eldest son was given a 
power to charge the settled property with the 
payment after the death of the deceased of 
any sum not exceeding £50,000 free of death 
duties, such charge not to take effect unless 
the eldest son survived the deceased. By a 
private Act, passed in 1921, it was provided 
that the above power to charge might be 
exercised during the lifetime of the deceased, 
& that, notwithstanding the provision for 
forfeiture in the event of alienation, tho 
deceased might release his life interest in any 
sum so charged. The Act also contained a 
general saving to Ills Majesty of all estate, 
right, title, interest, claims or demands. 
In 1923 <fc 1925, by three charges the sum of 
£50,000 was raised. The eldest son died on 
July 30, 1930. The deceased died on Oct. 3, 
1932, be, this date being more than three 
years after the £50,000 had been raised, there 
was no claim to estate duty in respect thereof. 
The Crown claimed succession duty in respect 
of the £50,000 under {Succession Duty Act, 
1853, ss. 2, 12, 15, upon a succession by the 
eldest son to the settlors in the 1888 settle- 
ment : — Held : there was no succession in 
respect of the £50,000, since it was not tho 
mere exercise of the power of charging con- 
tained in the re-settlement that conferred on 
the eldest son an indefeasible titlo to the 
£50,000, but the combined operation of 
(i) the power itself, (ii) the cancellation by the 
private Act of 1921 of tho proviso in the re- 
settlement tliat the eldest son must survive 
the deceased, & (iii) the two instruments of 
charge. — A.-G. v. Glyn Mills & Co., [1939J 
1 All E. K. 236 ; 83 Sol. Jo. 174, C. A. 

714. Add. Annotation : — Dlatd. A.-G. v. Belilios, 
[1928] 1 K. B. 798. 

718. Add. Annotations : — DIstd. A.-G. v. Belilios. 
[1928] 1 K . B. 798. Consd. Re White, 
Skinner v. A.-G. [1938] 2A11E. R. 691, 


PART V. SECT. 2. SUB-SECT. 6. — A 

S70 hr. Donor of trust fund — 

Suooession Duties Act , R. 8. A.. 1922 
(ft. 28), s. 6.) — A.-G. or Alberta t>. 
Cowan, [1926] 1D.L.R.2#; [1926] 
sTo. R. 142.— -CAN, 

PART V. SECT. 2, SUB-SECT. 5.— 
B. (b). 

Succession Duty Act , 1915 (c. 27) 
(N. B.) — Absolute power of appoint* 
meat.] — Provincial Skcbxtary-Trba * 
mmm v. Schofield (N. B.), [192S1 2 
D. L. R. 1144.— CAN. 

PART T. SECT. 2. SUB-SECT. A. 

P L Bonds issued by Dominion 

Gmenment to testator resiaentin pro* 
•too*.}— Certain bond* woe Issued to a 
testator resident In Alberto by the 
Govt, of Panada under statutory 


authority, Sc on his death his exon, 
raised the question whether succession 
duties with respect to the bonds were 
assessable by the Province of Alberta 
under Suooession Duties Aot of Alberto, 
s. 27, which provided that “ all pro- 
perty of the owner thereof situate 
within the Province 8c passing on the 
death shall be subject to suooession 
duties.** The bonds passed on the 
death of testator. The register of 
bondholders was at Ottawa in Ontario : 
— Retd: as the bonds constituted a 
statutory obligation they were debts 
by specialty « therefore in point of 
UabOty to taxation had their local 
situation at the testator's place of 
residence in Alberto ft were subject 
to the duties in question. — Royal 
Trust Co. v. a. -Cl for Alberta 
[1930] A. a 144 ; 40 T. L. R. 25.— 


as ? 1 


PART V. SECT. 2, SUB-SECT. 7.— B. 

718 i. Realty outside province — 
Devised under trust for sale— ‘Testator 
domiciled in province .] — Whore by the 
will of testator, who died domiciled 
In British Columbia, land outside the 
province is devised to a trustee under 
direction to convert It into money, 
It Is not, while at least It is yet unsold, 
subject to duty under Succession Duty 
Aot, R. 9. B. O, 1924 (o. 244).— 
Alexander v. A.-G., [1927] 1 D. L. R. 
002: [1927 J 1 W. W. R. 148 ; 88 

B. d. it 28.— CAN. 

ql. Agreement for sale.) 

— v., resident ft domiciled In U.S.A.. 
agreed by writing undei seal to sell 
land owned by him In the province of 
Alberta, the purchaser going into 
possession. The purchase-money was 
to be paid, with interest, in U.S.A. At 
V.’s death In U.S.A., there was a 
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719. Add. Annotation DUtd. A.-G. v. BeUIios, 
[1928] 1 K. B. 798. 

724. Add. Annotation: — Consd. A.-G. v. Belilios, 
[1928] 1 K. B. 798. 


725. Add. Annotation: — Retd. A.-G. v. Belilios, 
[1928] 1 K. B. 798. 

726. Add. Annotation: — Consd. A.-G. v. Belilios, 
[1928] 1 K. B. 798. 


balance owing him under the agree- 
ment: — Held : V., at bis death, was 
the owner of property situated in 
Alberta or of an interest in the land, 
liable to duty in Alberta under Suc- 
cession Duties Act, 1914 (o. 5), the 
question not being determined by the 
locality of the debt, but by the nature 
of the interest held by deceased in the 
Alberta land. — Vaughn u. A.-G. for 
Alberta, [1924] 3 D. L. R. 467 : 2 
W. W. R. 821 ; 20 Alta. L. R. 424.— CAN. 

•k. Mortgages on land outside pro- 
vince — Owner domiciled within province. ] 
— Held : subject to duty under 
Succession Duty Act. R. S. B. C.. 
1924 (c. 244).— Re Parker. [1926] 

1 D. L. R. 783 : [1926] 1W. W. R. 
1105 : 60 B. C. R.— CAN. 

PART V. SCOT. 8. SUB-SECT. 7.— 0. 

b I. Shares held in company 

incorporated in province .] — Shares in a 
oo. Incorporated in Ontario, which were 
recorded in the pame of a foreigner 
domiciled in the State of Michigan, 
who died there, were held liable to 
succession duty in Ontario. — Erie 
Beach Oo. v. A.-G. for Ontario, 
[1930] A. O. 161, P. C.— CAN. 

b li. Shares held in company 

with head .office in province .} — The 
Province has no power to levy succession 
duty on the snares of a oo. merely 
because the oo. has a head office within 
the province. — He Maofarlane, [1033] 
1 D. L. R. 346 ; O. R. 44.— CAN. 

b Hi. .] — Succession duty 

in Quebec is not payable on shares in 
the stook4>f a co. having its head office 
in Montreal, belonging to a person 
domiciled in Ontario, registration being 
made in Montreal, but the certificates 
being in Toronto at the time of death. — 
Toronto General Trusts Corpn. 
v. R.. [1938] 1 D. L. R. 40.— CAN. 

b lv. Simple contract debt.] — 

For the purpose of succession duty a 
simple contract debt owed by a oo. 
with its bead office Sc place of business 
outside the Province is property outside 
the Province. — A.-O. for Ontario v. 
Fasken, [19351 1 D. L. R. 718 ; affd ., 
[1935] 3 D. L. R. 100 ; O. R. 288.— 
CAN. 

b v. Sfutres held in company with 

transfer registry in Province . ]— S hares 
in Dominion & Quebec cos. with head 
offices in Montreal but with transfer 
registries in Ontario are “ situate ” in 
Ontario for purposes of Succession 
Duties Act, R. S. Q., 1925.— Re 
Thoburn, Ivey v. R., [1939] l D. L. R. 
631.— CAN. 

k 1. — — - - — -.It Held ; subject to 

duty under Suooessjon Duty Act, 
R. S. B. C., 1924 (©. 244). — Re Suc- 
cession Duty Act, A.-G. for British 
Columbia «. Wilson (b. O.), [1926] 
4 D. L. R. 139 : [1927] 1 W. W. R. 
265.— CAN. 

k ii. .] — Testator, whose 

domicil was in Ontario, possessed 
securities, which were In a safety 
deposit box in a bank in Michigan : — 
Held : the securities were subject to 
duty under 8uooestion Duty Act, 
R. 8. O., 1914 <o/ 24). — A.-G. for 
Ontario v. Baby, [19271 1 D.LR. 
1105 ; 60 O. L. R. 1. — CAN. 

k ill. .1— Debenture stock 

of a city In Nova Scotia, transferable 
Sc redeemable at the office of the city 
treasurer. Sc money in a bank at the 
same dty, belonging to testator 
domiciled in New Brunswick : — Held : 
not liable to duty under Succession Duty 
Act, O. S., 1903 (p. 17).— Receiver 
General or New Brunswick v. Roe- 
borouqh (1915), 43 N. B. R. 208.— 0AM. 


k iv. .] — Re Mathews, j 

[1938] 2 D. L. R. 763.— CAN. 

n i. — -■ Specialty debt.] — A mtffe. I 
debt due lu New Brunswick at the time 
of the foreign creditor** death Is pro- 
perty of the creditor’s estate which 
may be liable to duty under Suooession 
Duty Act, 1915. — Royal Trust Co. 
v . Provincial Secretary, Treasurer 
of New Brunswick, [1925] 2 D. L. R. 
49; [1925] S. C. R. 94; revsg ., 52 
N. B. R. 21.— CAN. 

n 11. .] — Specialty debts 

secured by bond Sc rntge. of real estate 
situate in Nova Sootla, the bonds Sc 
mtges. being in the possession of 
testator In New Brunswick at the time 
of his death : — Held : liable to duty 
under Succession Duty Act, C. S„ 1903 

& i. 17). — Receiver General of New 
runswiok v . Rosborough (1915), 
43 N. B. R. 258.— CAN. 

n ill. .] — The Crown, in the 

right of the provinoe of Quebec, by Its 
action claimed the sum of 615,775.95, 
as representing succession duties alleged 
to be due by resp., as sole trustee Sc 
exor. of the estate of the' late S. who 
died in New York in 1929 Sc was at 
the time of his death domiciled in the 
provinoe of Ontario. Amongst the 
assets of his estate were certain bonds 
or debentures of the Grand Trunk 
Pac'Mo Railway Oo. Sc the Canadian 
National Railway Co., respectively, 
guaranteed by the Govt, of Canada. 
These bonds or debentures, registered 
in Montreal, were at the time of S.*s 
death in the possession of the latter in 
Toronto. Succession duties were paid 
to the Govt, of the provinoe of Ontario ; 
but the Govt, of the provinoe of Quebec 
also claimed succession duties on the 
ground that these bonds or debentures 
were to be considered for succession 
duty purposes as property situate in 
the provinoe of Quebec according to 
the definition of the word “ property ** 
in sect. 5 of Succession Duties Act, 
because the two cos. debtors had their 
head offioes at Montreal Sc the bonds 
& debentures were registered Sc trans- 
ferable on the cos.* registers in that 
city: — Held: these bonds or de- 
bentures had not, in the relevant 
sense, a local situation within the 
provinoe of Quebec, Sc, therefore, were 
not subject to the payment of succession 
duties in that provinoe. Debentures 
authorised by the Parliament of 
Canada Sc charged by statute upon the 
Consolidated Revenue Fund have the 
oharaoter of specialties. The Grand 
Trunk Pacific Railway Co. has statutory 
powers to create bonds having the 
oharaoter of special ties. The bonds In 
this oase must, as respects the obliga- 
tion of the railway oo., be considered 
specialties, although the head office of 
the oo. is fixed by statute in Quebec ; 
<fc, in view of the statute law applicable 
to the oase. It must be held such a 
specialty has Its situs In Ontario. 
Neither, for the reasons fully stated in 
the judgment, have the bonds of the 
Canadian National Railway Co. in 
question in this oase a situs in Quebeo. 
— R. v. National Tbubt Co., [1933] 
S..O. R. 670 ; 4 D. L. R. 465.— CAN. 

n jv, .] — The vendor under 

an agreement for the sale of land in 
Sask. died domiciled in Alta. At his 
death there was a large amount still 
payable under the agreement. The 
agre emen t was in flank 5c 

d : uzt rlfes* the parties as ty>th resident 
at S. in that provinoe; Sc the pur- 
chaser continued to Hve there. It 
also provided that the money pay- 
ments as well as the deliveries of grain 
thereunder were to be made in Sask. Sc 
that it should for all purposes be eon- 
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strued according to the laws of Sask. 
All the beneficiaries of the estate 
were domiciled elsewhere than in Alta. 
The agreement was executed in dupli- 
cate under seal. Upon the vendor’s 
death his copy was found in his safety 
deposit box in Edmonton Sc wps 
there reduoed into the possession of the 
administrator of his estate ; the pur- 
chaser’s copy was then 8c had at all 
material times been In the possession of 
the purchaser within Sask. The prov- 
inoe of Alta, contended that the debt 
due under the agreement was subject 
to suooession duties under Succession 
Duty Act, 1934 (Alta.) : — Held : the 
rule that the situs of a specialty debt 
Is the plaoe where it is found In the 
creditor’s possession at hiB death was 
not affected by the fact that the pur- 
chaser’s copy of the duplicate agree- 
ment was in the latter’s possession in 
Sask. Therefore, Alta, had the right 
to Impose the tax. All the oases deal- 
ing with the situs of specialty debts in 
wnioh the test put Is where is the 
specialty ” found,” or where is it 
* r conspicuous,” or whore does it 
happen “ to be,’* relate as a matter of 
course to the specialty as the property 
of the creditor in his possession or in 
some place where he has plaoed It. — 
Schmidt v. Alberta Provincial 
Treasurer 8c A.-G. for Alberta, 
[1935] 3 W. W. R. 498 ; 4 D. L. R. 
752 ; 5 F. L. J. (Can.) 211.— CAN. 

n v. .] — B„ who died 

domiciled 8c residing in Minnesota, 
had deposited $50,000 in the Winnipeg 
branch of a Canadian bank Sc received 
a receipt by which the bank undertook 
to repay the money to him or order, on 
15 days’ notioe, with interest at 
24 per oent. ” until further notioe,” Sc 
which stated : “ This receipt is 

negotiable.” The reoeipt was found 
among B.’s possessions in Minneapolis 
upon his death there. His exors. 8c 
beneficiaries all live in the United 
States. Manitoba contended that 
dnties under Suooession Duties Act, 
1934, were payable on said deposit Sc 
inter©? t. Montague, J., allowed the 
claim. Sc the exors. appealed : — Held : 
the appeal should be allowed . — Re 
Bennett Estate, Manitoba Pro- 
vincial Treasurer v. Bennett, 
[1936] 1 W. W. R. 691 ; 2 D. L. R. 
291 ; 44 Man. L. R. 63 ; on appeal » 
[1937] S. C. R. 138 ; 2D. L. R. 1.— 
CAN. 

n vi. .1 — Bonds of the 

Dominion Sc Provincial Govts, belong- 
ing to a person domiciled in the 
U.S.A. Sc kept in a bank in the Provinoe 
of Ontario are specialty debts taxable 
under the Succession Duty Act (Ont.). 
—Re Moore, [1937] 2 D. L. R. 746.— 
CAN. 

o i. - — - — - — Registered outs id e 

province.}-— A banking oo., with a head 
office at Montreal in the Provinoe of 
Quebec, had power by statute to main- 
tain in any provinoe a registry office 
at which alone shares hud by resi- 
dents in that provinoe were to be regis- 
tered Sc oould validly be transferred. 
A. resided at Halifax in the Provinoe 
of Nova Sootia, Sc died there, owning 
shares registered at an offioe of the 
oo. at Halifax under the above sta- 
tutory power. Under Spooassion Duty 
Aot(Que.)»1909,art.l376,duty was im- 
posed upon •• property actually situate 
within the provinoe, whether the trans- 
mission takes plaoe within or without 
the provinoe ” : — Held : as the owner- 
ship of the shares oould be effectively 
dealt with only in Nova Sootla, they 
were not property situate in Quebeo, 
sc the claim oould not bo maintained. 

v. Smith, [1925] A. C. 




VoL XXL— Estate 

32. Add. Annotation: — Distd. A.-G. v. Belilios, 
[1928] 1 K. B. 798. 

58. Add. Annotation: — As to (1) Consd. A.-G. v. 

Glyn Mills & Co., [1939] 1 All E. B. 230. 

55a. .] — Be Bateman (Baroness), No. 107a, 

ante. 

85. Add. Annotation : — Consd. Be Bateman. 
(1925] 2 K. B. 429. 

77a. Devise for life “ free of all duties »»- — 

Liability for suooesslon duty on death of 
tenant for Ufe.] — Testator devised “ free of 
all duties *’ certain premises to his trustees 
upon trust to permit S. to have the use & 
occupation of the same during her life, & 
after her death he directed his trustees to 
stand possessed thereof in trust for M. 
absolutely in fee simple. He also devised 
& bequeathed the residue of his real & 
personal estate to his trustees upon trust, 
after payment of his debts, funeral & testa- 
mentary & trust expenses & legacy, succes- 
sion & other duties, to divide the same into 
thirty-four equal parts, & to stand possessed 
of one of such equal parts in trust for each of 
thirty-four residuary legatees named therein. 

A question arose whether the succession duty 
payable on the death of S. would be payable 


and Other Death Doties. Oases 788 — 796a. 

out of the residuary estate or out of the 
property so devised & by the person or 

S ersons entitled thereto upon her death : — 
leld : upon the true construction of the 
will the words “ free of all duties ” applied 
only to the succession duty presently payable 
on the death of testator, & did not extend to 
the succession duty payable on the death of 
S. — Be Trimble, Wilson v. Turton, [1931] 
1 Oh. 309 ; 100 L. J. Oh. 73 ; 144 L. T. 012. 

780. Add. Annotations: — As to (1) Consd. A.-G. 
v. De Trafford (1933), 49 T. L. R. 577, 
As to (2) Consd. A.-G. v. De Trafford, [1934] 
1 K. B. 1. Generally , Refd. Be Dunoombe’s 
Will Trusts, Wrixon-Becher v. Faversham 
(Earl) (1932), 140 L. T. 412. 

798. Add. Annotations : — Consd. A.-G. u. Bedford, 
[19201 2 K. B. 184. Refd. A.-G. v. Belilios, 
[1928] 1 K. B. 798 ; Be Drake’s Settlement 
Trusts, Wilson v. Drake, [1938] Oh. 133. 

790a. Finance Act, 1925 (o. 36), s. 24.]— 

Circumstances (see No. 90a, ante) in which : — 
Held : succession duty was not payable, 
since the above sect, was not retrospective. — 
A.-G. v. Belilios [1927] 2 K. B. 439 ; 43 
T. L. R. 889 ; revsd. without affecting this 
point, [1928] 1 K. B. 798, C. A. 


1 ; 94 L. J. P. O. 81 ; 132 L. T. 647 ; 
T. L. R. 203.— CAN. 

oil. .1 — The words 

or elsewhere M In sect. 42 (5) of Bank 
ct, both under their ordinary meaning 
In the light of prior legislation, are 
iequate to provide for the establish- 
ment of places for registration & 
mister of shares outside the Canadian 
irrltory. In respect of shares owned 
r persons not resident in Canada. — 
v. Cutting, [1932] S. C. It. 410; 
D. L. R. 273.— CAN. 

I k For the paragraph in the original 
nme substitute the following para- 
■aph ; — 

Owner not domiciled within 

•ovince — Recognition of status of 
wives.**}— It a person domiciled in a 
untry whose laws permit poly- 
ekmous marriages is married there to 
o wives, Sc dies while still domiciled 
lere though temporarily residing in 
ritlsh Columbia, the status of the 
ves will be recognised by the cts. 
British Columbia for the purpose 
fixing the succession duty payable 
i property in British Columbia going 
nder deceased ’b will to each of the 
ves. — Yew «. A.-Q. fob British 
ilumbia, [1924] 1 D. L. R. 1166 ; 1 
r . W. R. 753 ; 33 B. O. R. 109; 
vsg. S. C. sub nom. Re Lee Oheono, 
9231 1W.W.R. 867.— CAN. 
tl. Insurance moneys — Insured resi - 
Tit within Province — Moneys assigned 
bank outside Province .] — Re Corlet 
state, [1939] 2 W. W. R. 478.— CAN. 

PART V. SECT. 3, SUB-SECT. 1. 
si. Declaration of trust several years 
fore death.} — Ten years before his 
mth an owner of debentures executed 
declaration of trust whereby be 
sclared that he held them in trust for 
children Sc deposited the debentures 
the declaration in a bank where they 
imained until his death. He never 
solved any benefit from tbe 
benturee, Sc there was no evidence 
any scheme or reservation whereby 
retained any beneficial Interest, 
o part of the income was paid to the 
nefloiaries, bnt the trustee Invested 
in trust or plaoed it to the credit of 
;rust account in the same bank where 
accumulated until he died : — Held : 
e fund was not liable to succession 
cities under Succession Duties Act, 


R. 8. A. 1922 (c. 28 ). — Cowan v. A.-G., 
[19251 2 D. L. R. 647; [1925] 1 

W. W. R. 993 ; 21 Alta. L. R. 241 ; 
revsd., [1926] 1 D. L. R. 29.— CAN. 

PART V. SECT. 8, SUB-SECT. 5. 
sm. When exemption applicable .] — 
The exemption from the payment of 
the 1 per cent, succession duty pay- 
able under Suooesslon Duty Act, 1853 
(o. 51), s. 10, & the additional ten 
shillings per cent, payable under 
Customs & Inland Revenue Act, 
1888 (o. 8), only arises where estate 
duty is payable under Finance Act. 
1894 (o. 30), & the principal value of 
the estate does not exceed £15,000. — 
A.-G. v. Jaff&, [1935] N. I. 97.— IR. 

PART V. SECT. 8. SUB-SECT. 7. 

o i. Validity.] — There is nothing 

in Succession Duty Act, 1923 (e. 13), 
or other statutes of Saskatchewan 
to prevent a testator from directing 
that legacies be paid free from suc- 
cession duty. — Re Anderson Estate, 
Canada Permanent Trust Co. v. 
MoAdam, [1928] 4 D. L. R. 51 ; [1928] 2 
W. W. R. 365 ; 22 Sank. L. R. 610.— 
CAN. 

o il. Bequest of residue not ex- 

onerated.] — Testator made bequests 
out of residue, inter alia , to two educa- 
tional Institutions in Ontario Sc to two 
Minnesota charities. By tbe will, all 
legacies, funds Sc stooks transferred 
to trustees were declared to be “ tree 
of succession duty ” Sc certain other 
legacies were to be “ free of all succes- 
sion duty ** : — Held : the gifts of 
residue to the four charities not being 
in any sense free of succession duties, 
each must bear its share of the duties 
Imposed In respect of its share of the 
reddue. — Re Whitney (1930), 66 

O. L. R. 339.— CAN. 

sq. Legacy subject to payment of ad 
succession duty payable on estate — 
Whole legacy included in estate in deter- 
mining rate of duty — Portion of legacy 
applied in payment of duty exempt from 
duty .] — Stamp Duties Comb. v. Lans- 
DOWN* (1927), 40 O. L. R. 115.— AU8. 

PART V. SECT. 4. 
so. Provincial duty — Assets <n 
province forming part of larger estate — 
Deceased domiciled outside province. J — 
Deceased, domiciled outside British 
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Columbia, left personal property of 
11.000.000 of which f 10.00(T was in 
British Columbia: — Uetd : under 
R. S. B. O., Acta 1911 (o. 217) Sc 1921 
(o. 58), the duty payable on the net 
amount should be 14 per oont. on the 
first 1100,000, 24 per oent. on tbe 
second 1100,000 Sc 6 per oent. on 
the balance ; of the sum thus ascer- 
tained the 310,000 within the province 
was charged with its proportion which 
was taken by the province. — Re Suc- 
cession Duty Act, Re Heoiit, [1924 J 
1 W. W. R. 1 153 ; 38 B. C. R. 154.— CAN. 

■d. Construction of Succession Duty 
Act , 1930 {Man.), s. 8(1).}— Re Tilt 
Estate, [19331 1 W. W. It. 694.— CAN. 

■s. Deceased domiciled outside Pro- 
vince — Property within Province. 1 — 
Under Succession Duty Act, R. S. B. O., 
1924, in the case of an estate subject to 
sect. 7 thereof, all the property subject 
to duty Is taxed, not under a graduated 
scale, but at the rate opposite the 
highest group in Sohed. " D in which 
the estate is arranged when classified 
for the purposes of said schedule 
according to its net value, even though 
only part of the estate is property 
situate within tbe Province.- -Re 
Untermeyek Estate, [19331 1 W. W. 
R. 705 ; 46 B. C. R. 547 — CAN. 

sf. Surtax under 1932 Act — Not 
applicable where death before Act in 
force.}— Re McIntyre Estate, [1933] 
2 W. W. R. 257.— CAN. 

PART V. SECT. 5, SUB-SECT. 1. 

t i. Between date of gift dr death. ] 

— Where a gift of co. shares is subject 
to succession duty any increase in the 
value of the shares between the date 
of the gift Sc the date of the death of the 
donor must be taken into account in 
determining tbe value under Succession 
Duty Acts, 1930, 1035.— R. (A.-G. FOR 
Saskatchewan) v. Meilioke (No. 2), 
[1938] 2 W. W. R. 97.— CAN. 

d |. Shares.] — Held : with 

respect to a very large block of shares 
(n a m ining co., the “ fair market 
value *' could not be said to be the 
price which probably would have been 
obtained had the whole blook of shares 
been put on the market at onoe, in 
view of the number of shares Sc the 
limited market, that course would 
undoubtedly have depressed the market 
price, A tbe exors. were not bound to 
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790m. .] — Where a person, who has succeeded 

to the life interest in leasehold property, 
subsequently receives the rack rents from 
the property when the leases fall In, the 
increased value of the succession for the 
purpose of succession duty is to be calculated 
by reference to the age of the successor at 
the expiration of the leases & to the value of 
the property as at that date, less the ground 
rents, & not to thewaiue of the property when 
the succession first arose, lees the ground 
rents. — A.-G. v. Bedford (Duke), [1926] 2 
K. B. 184 ? 96 L. J. K. B. 617 ; 135 L. T. 
641 ; 42 T. L. B. 346 ; 70 Sol. Jo. 465. - 
824 , Add. Annotation : — Refd. Ormond Invest* 
ment Co. t>. Betts, [1928] A. O. 143. 


858. Add. Annotation : — Held. Re Drake, Drake e. 
Wilson, [1926] Oh. 669. 

881. For citation read ” No. 268, ante 

Sub-Shot. 2. — Power to Baxsb the Duty (p. 1 14) . 

861a* Provision for payment by court — Extent of 
powers.] — The power of the ct. under sect. 63 
of the Succession Duty Act, 1853 (c. 51), 
s. 63, to direct payment out of any fund under 
the control of the ct. in cm administration 
action, of legacy or succession duty, does not 
enable the duty payable in respect of a be- 
quest, etc., to one person to be deducted 
from the- assets comprised in a bequest, etc., 
to another person. It only enables duty 


offer the shares tor sale at one time 
or at all: nor should said value be 
fixed at the price whioh would probably 
have been obtained from underwriters 
had a sale en bloc been made to them 
at the time of the death. — Unter- 
meyer Estate v. A.-G. for British 
Columbia, [1928) 8 D. L. E. 811 ; 
[1928] IW.W.t 209 ; 89 B. O. R. 
588: affd., [19291 1 D. L. R. 815; 
S. d R. 84.— CAN. 

d 11. .]— “ The fair market 

value'* in seot. 3 of Succession Duty 
Aot, 1934. ‘ Is the prioe whioh could 
probably have been obtained In the 
* open market at said date. — Re Leiser, 
Forman ft Fowkes v. Minister of 
Finance, U»37] 2 D. L. R. 341 : 2 
W. W. R. 428 ; 51 B. O. R. 308.— CAN. 

h i. .] — Although exon., 

when applying for ancillary letters 
patent In British Columbia, had placed 
a value on the estate In the province 
for the purpose of suooession duty &, 
being accepted by the Crown, had given 
a bond to secure payment of the duty, 
they are not bound by such valuation 
ft its acceptance by the Crown ; but 
they have still the right to present a 
petition under Succession Duty Aot, 
s. 43, to a judge of the Supreme Ot. 
of the provinoe who has jurisdiction 
to determine what property of the 
estate Is liable to duty ft the amount 
due. — Blackman v. R., [1924)4 D. L. R. 
123 ; [1924] S. O. R. 408.— CAN. 

h U. .] — In an action on 

a bond to secure payment ot duties 
under Succession Duties Aot, R. S. A., 
1922 <o. 28), wherein the defence was 
that the true value of the estate did 
not exceed 85,000 ft no duty was pay- 
able : — Held : the question of value 
was oonoluded by the values sworn to 
In the affidavits filed for the purpose 
of obtaining the letters probate, whioh 
values had been aooopted as satis- 
factory by the Crown. — R. e. London 
ft Lancashire Guarantee ft Accident 
Co. (AltaA [1928] 4 D. L. R. 874 ; 
[1826] JW.W.R, 481,— CAN. 

h HI. The essential 

precedent to the jurisdiction of the ot. 
under Suooession Duties Act, 1922, 
o. 28, s. 38, is that there is property 
the liability of which to duty is in 
question ft has to be determined by 
the judge. Therefore, when an exor. 
on applying for probate placed a 
valuation on the estate for the purpose 
of suooession duty ft this valuation was 
accepted by the Crqwn. the ct. cannot 
grant relief under said section. — Re 
Spence Estate, [1938] 1 D. L* R. 
644J [1928] 1 W. W. R. 71 J 23 Alta. 
L. R. 199.— CAN. 

•p. Aggregate value — Succession Duty 
Act, C. 6., 1903 (c. 17).] — Receiver 
General of New Brunswick v. 
Rosborough (1915), 48 N. B. R. 
258.— CAN. 

sq. Legacy to beneficiary — Share 
of residue to ' ------- 

tator gave a 

ft the residue of his 


to pay the inoome to the mother of A. 
for life, ft after her death to divide the 
capital among her children, of whom 
A. was one. Suooession duty was 
aesesaed as If A. were the sole survivor 
entitled to the residue, ft to this 
amount was added the legacy. Duty 
was then assessed at the rate appro- 
priate to this total : — Held? duty was 
not to be assessed on tbs legacy as 
though the whole of residue had been 

S ven to A. subject only* to the life 
terest. — Re Short, Short v. Regis- 
trar of Probates, [1928] S. A. S. R. 
920.— AUS. 

sr. Gift inter vivos — Value at time 
of death.] — Suooession Duty Aot of 
Ontario by seot. 8 oharges to duty all 
property situate in Ontario passing 
on the death of any person, ft provides 
that property so passing is to be deemed 
to include ( inter alia} any property 
taken under a disposition operating as 
an immediate gift inter vicoe made 
since July i, 1892. It is provided by 
seot. 4 that the dutiable value of 
property is to be Its fair market value 
at the date of the death of the deceased. 
A resident of Ontario died in 1929, 
having in 1925 transferred to his wife 
as a gift shares in a oo. registered ft 
having its offloe in Ontario. The value 
of the shares at the date of the gift was 
•50,240, ft at the date of the death of 
the deceased $264,183.50. It was not 
disputed that the shares were dutiable 
under the Act : — Held : the duty was 
payable upon the value at the date of 
the death of deoeased. — A.-G. for 
Ontario e. National Trust Co., 
Ltd., [1931] A. O. 818 ; 100 L. J. P. 0. 
215: 145 L. T. 673 ; 47 T. L. R. 625, 
P. C.— CAN. 

•t. .] — Under Suooession 

Duty Act, R. S. A., 1922, the value of 
property whioh was the subject of a 
gjft inter vivos Is to be taken tor the 
purpose of calculating the duty as of 
the date of the death of the donor. — 
A.-G. for Alberta t>. Pearce, [1931] 
3 W. W. R. 400 : [1932] 1D.LB. 
587 : 25 Alta. L. R. 553.— CAN. 

sw. Agreement between parties as to 
value.] — Re Rtall Estate, Re 
MoMbnemy Estate, [1934] 2 W. w. R. 
288.— CAN. , 

ss. Determination of present value of 
inoome.] — Reid: seot. 30, Suooession 
Duty Act, 1934, does not authorise the 
ending of an ft-nnnoi Inoome bv a 
filiation of 6 per cent. on the net 
value of an estate; Its sole purpose 
is to fix the present value of a known 
fixed annual income. — Re Hamilton 
Estate, (1935] 1 W. W. R, 549 ; 5 
F. L. J. (Can.) 51.— CAN. 

PART V. SECT. 6. SUB-SECT. 2. 

•v. “ Net value ”— Mode of oaicxdaHon 
— Aggregate value including life incur- 

SI7uY‘f8jfcl I riMni , wr5f.^# , A? 

IS Alt*, l. r. «a.— OAH. 


ax. Debts, enoumbn 
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r <fr expenses.] 


—Held: under Suooession Duty Aot 
R. S. N. B., 1927, the debts, encum- 
brances ft expenses should be de- 
ducted from the value of all the 
property passing on the death of 
testator within the meaning of the Aot, 
including both the assets liable for the 
payment of debts, encumbrances ft 
expenses ft the property not so liable. — 
Fraser v. Provincial Secretary- 
Treasurer, [1935] S. O. R. 183. — CAN. 

PART V. SECT. 6, SUB-SECT. 1. 

. sw. Valuation of estate <£ acceptance 
by Grown of surety bond — Right of 
executor to distribute estate — Succession 
Duty Act, R. S. B. C. t 1911 ( e . 217).}— 
Minister of Finance v. Caledonian 
Insurance Oo., Re Land Registry 
Act ft Higginson, [1923] 4 D. L. R. 
439 ; [1923] 3 W. W. R. 925.— CAN. 

PART V. SECT. 6. SUB-SECT. 2. 

sa. Postponement -*■ Disputed claim 
against estate.] — Where deceased's es- 
tate is subject to a claim, not admitted, 
on notes made as surety for another, 
while it is right to postpone the final 
settlement of the exor.? liability for 
suooession duty as to the sum repre- 
sented by such alleged indebtedness, 
an order dealing with the matter should 
postpone the date of payment to a 
time certain, ft should contain a term 
directing payment of duty upon the 
sum should it be determined that the 
estate is not liable for the claim; ft 
a further term that, if the estate is 
liable, the exor. should pay duty upon 
his claim against the principal debtor. 
— Re Succession Duty Act ft 
Sfroulb, [1824] 2 W. W. R. 1087 j 
34 B. O. R. 110.— CAN. 

sg. Before interest vested in posses- 
sion.] — The word *' passes " in Succes- 
sion Duty Act, 1934, 8. 33 (1), 
is not restricted to property finally 
vesting in the beneficiary upon dis- 
tribution of the estate. — Re Drum- 
mond Estate, Minister of Finance 
v. Drummond, [1936] 2 W, W. R. 635 ; 
4D.LE. 164 ; 50 B. O. R. 485.— CAN. 

PART V. SEOT. 6, SUB-SECT. 8.— A. 

sb. *' Sister " of deoeased — Suooession 

Duty Act Amendment Act, 1899, a. 2 (4) 
— Includes half-sister. \—Re Oliver 
(1901), 8 B. OR. 81.— CAN. ^ 

PART V. SEOT. 8» SUB-SECT. 1. 

•d. From what date paya bl e— "S ue* 
cession Duty Act, R. S. STo 1994 
(c. 244 ).] — Re Oldfield Estate, 

Re Succession Duty Act <B« O.), 
U987I i r 711 •* rf* 87 * i 

W. w* R. 361. — -CAN. 

m. .) — Where under Suc- 

cession Duty Aot, R. S. B. O, 1934, 
o. 344, the exon, elect to pay the duty 
onaoontingent estate within two years 
from the death of the deceased, ft a 
time Is fixed by the Lieutenant- 
Governor in Council for the payment 
thereof, no Interest on eaM duty is 
chargeable exnept from the date to 
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owing by a legatee to be paid out of any other 
property to which he is entitled & which is 
under the control of the ct. — Re Eighmxb, 


Colbournh v, WtLKS, [1935] Ch. 524 ; 104 
L. J. Oh. 254 ; 163 L. T. 296 ; 61 T. L. R. 
404. 


Part VI. — Probate Duty. 


894. Add, Annotation : — Retd. Re Silva, Silva v. 
Silva, [1929] 2 Oh. 198. 

902. Add, Annotation: — As to (1) Retd. Boyal 
Trust Co. v. A.-G. for Alberta (1929), 46 
T. L. R. 25. 

914. Add, Annotations: — Apprvd. Brassard v. 
Smith, [1925] A. 0. 371. Apld. Baelz v. PubUc 
Trustee, [1926] Oh. 863 ; Pass v. British 
Tobacco Co. (Australia) (1926), 42 T. L. R. 
771. Consd. Erie Beach Oo., Ltd. v, A.-G. for 
Ontario, [1929] 46 T. L. R. 33. Refd. A.-G. v, 
Sudeley, [1896] 1 Q. B. 364; A.-G. t>. New 
York Breweries Co., [1898] 1 Q. B. 205 ; Re 
Aschrott, Clifton v. Strauss, [1927] 1 Ch. 813; 
London & South American Investment Trust 
v. British Tobacco Oo. (Australia), [1927] 1 Oh. 
107. 


917. Add, Annotations: — As to (1) Consd. Baker 
v, Archer-Shee, [1927] A. 0. 844. Retd. Herbert 
v, £• R. Oomrs., I. R. Comrs. v. Herbert (1925), 
9 Tax Cas. 693; A.-G. v. Belilios, [1928] 
1 K. B. 798 ; Daw v. Inland Revenue Oomrs., 
Duff-Dunbar v. Inland Revenue Oomrs. (1928), 
14 Tax Cas. 58 ; Re White, Skinner v, A.-G., 
[1939] 3 All E. R. 787. Generally , Refd. 
Inland Revenue Comrs. v. Smith, [1930] 
1 K. B. 713 ; Corbett i>. I. R. Comrs., [1938] 
1 K. B. 567. 

919. Add, Citation: — Subsequent proceedings 
(1833), 5 B. & Ad. 78. 

949. Add, Annotation : — Retd. Stepney Borough 
Council v. Walker (John) & Sons, Ltd., [1934] 
A. 0. 365. 


Part VIII.— Foreign Duties. 


958. Add, Annotation : — Retd. Re Rooke, Jeans v. 
Gatehouse, [1933] Oh. 970. 

959. Add, Annotations: — Generally , Refd. Re Rooke, 

Jeans v. Gatehouse, [1933] Ch. 970 ; Re 
Norbury, Norbury v. Fahland, [1939] Oh. 528. 

959a. Direction to pay legacy “free of 

duty.”] — Where an English testator by an 
English will gives a pecuniary legacy “ free 


of duty,” the only duties payable out of his 
estate in respect of the legacy are those 
imposed by English law, in the absence of any 
oontrary intention expressed in the will. - 
Re Norbury, Norbury v. Fahuand, [1939] 
Oh. 528 : [1939 J 2 All E. K. 625 ; 108 L. J. 
Ch. 219 ; 160 L. T. 572 ; 55 T. L. R. 589 ; 
83 Sol. Jo. 359. 


fixed. — Wilson v. Minister or 
Finance, [1 928] 3 D.L.R. 253; [1928] 
2 W. W. R. 586. — 0AN. 

sf. Succession Duty Act, 1924, 

declared ultra vires — Interest under new 
Succession Duty Act, 1934.] — Testator 
died on Aug. 16. 1933, when the then 
Succession Duty Act, R.S.B.O., 1924, 
purported to be In force. By a juc~ 
ment delivered on Nov. 29, 1933, 
affirmed by the Ct. of Appeal on 
Feb. 20, 1934, said Act was declared 
to be ultra vires. On Mar. 29, 1934, 
the new Succession Duty Act, 1934. 
naniH into force ; Sc sect. 50 of that Aut 
provided that it should be retroactive 
« should apply In respect of persons 
who had died since Apr. 11, 1894, & 
further provided that that Act should 
be deemed to be 3c to declare the law 
relating to the matter of succession 
duty payable upon the death of any 
person dying before the commence- 
ment of the Act, whether or not the 
matter was pending or has been ad- 
judicated on oy any ct., etc. . Held : 
since an ultra vires Act is one which 
never had any legal being the present 
application must be dealt with as If 
there had been no suooession duty Act 
prior to the present one, & since the 
present Act was not passed until more 
fir months after the death of 


>r, appet. had brought himself 
within said sect ~~ ‘ 


. sect. 38 (1 __ — 

interest should be obargeablefrom 
May 31, 1984 .— Re Mbbokb Estate, 
[1934] 8 W. W. R. 382 ; 49 B. G. R. 
294.— -GAN. 

, «g. Extension ofdade from which 
interest runs— Application for— Time 
for making,}— Bad s soph an applica- 
tion might be made after the expira- 
tion o f 'the aix months during which, 
tt payment wort then made, no interest 
was chargeable . — Re Fashes, [1926] 


1 D. L. R. 894 ; [1920] 1 W. W. R. 
366 ; 36 B. O. R. 334.— CAN. 

PART V. SECT. 8, SUB-SECT. 2. 

flh. Limitation of action.]— In pro- 
ceedings under Succession Duty Act, 
1934 : — Held : the fact that an exor. 
who had made the affidavit of assets 
required by the Act had not reported 
to the department assets subsequently 
discovered was not, on the evidence, 
including the will of the deceased, a 
fraudulent concealment, &, therefore, 
it did not postpone the running of 
Statute of Limitations, 1931, against 
the Crown’s claim for succession duty. 
— Re Cloutier Estate, [1939] 2 

W. W. R. 23.— CAN. 

PART V. SECT. 8, SUB-SECT. 3. 

•J. Hearing of summons under 
Succession Duly Act , R . S. B. C, 1924 
(c. 244), 0. 34 — Must be before judge who 
issued summons.] — Re Clapham, 
Minister of Finance v. Rurkk- 
Rochb (B. C.), [1925] 4 D. L. R. 325; 
on appeal sub nom, R. e. Burke- Roche 
(1926), 37 B. C. R. 313.— CAN. 

PART V. SECT. 9. 

•1. When repayment carries interest.}— 
Suooession Duties Act, 1893, s. 34 (2), 
relating to the payment of interest on 
succession duty repaid applies only to 
the repayments of succession duty 
assesseaunder sect. 34 (1). — Re Knox 
(1927), S. A. S. R, 264.— AUS. 

PART VL SECT. 1. 

so. Payment to wist w-lT-Probff 6 
duty is assessed Sc collected by the 
registrar, who is an “ officer of toe ct. 

usss 

49 B. O. R. 307,— CAN. 
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PART VI. SECT. 2, SUB-SECT. 1.— B. 

886 1. Not liable to duty— Under 
Probate Duty Act , R. S. B. O., 1924 
(c. 202 ).]— Bowman v. A.-G. (B. O.). 
[1920] 4 I). L. R. 834.— CAN. 

PART VI. SECT. 2, SUB-SECT. 3. 

900 lv. .] — S. at the time of his 

death was beneficially entitled to a 
certain share In his deceased fathor’s 
estate. That estate was vested in a 
certain oo. & one W. E. S. as trustee. 
The co. carried on business & had its 
head office in Victoria 8c, although 
registered in N.8.W., bad no inde- 
pendent offleo of its own there but 
carried on its business In the office 
of another oo. W. E. 8. resided in 
N.S.W. All the administrative work 
In the estate had always been done in 
Melbourne, where all meetings of the 
trustees wore held, all income received, 
6c all investments xuado. Duty on the 
assets in question had been paid in 
Victoria : — Held : S.’s interest in his 
deceased father's estate was not subject 
to probate duty In N.S.W. — Per- 
petual Trustee Co., Lti>. v. Stamp 
Duties Comb. (Sargood's Cask), 
(1930), S. R. N. S. W. 160 ; 53 N. S. 
W. W. N. 28.— AUS. 

PART VI. SECT. 3. 

* f. Deed o/ g</f.]— S tamps 

Comb. v. Skinner (1920), 29 W. A. L. R. 
58.— AUS. 

PART VI. SECT. 5, SUB-SECT. 1. 

d 1. .1 — The value on an open 

market Is the best guide to the value 
of stocks for valuation purposes. — Re 
Collins, Toronto General Trusts 
v, A.-G. for British Columbia, [1935] 
3 D. L. R. 603.— CAN. 


Cases 5 108a. 
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ESTOPPEL. 


Part I. — Nature and Classification. 


5, Add . Annotation : — As to (3) Retd* H. v. H., 

[1928] P. 200. 

7* Add Annotation : — Retd. H. v. H., [1928] 
P. 200. 

8. Add . ^nnofotioft* .• — Retd. Hyman v . 

Hyman, Hushes v. Hughes (1928), 139 L. T. 
410 ; Russell (Oountess) v. Russell (Earl), 
[1935] P. 39; Knott v. Knott, [1935] P. 
158. 

9. Add Annotation : — Retd. H. v. H., [1928] 
P.208. 


10. Add, Annotation : — Retd. Page v, Scottish 
Insce. Oorpn. (1929), 98 L. J. K. B. 308. 

10a. .] — Estoppel is a rule of evidence, & not 

a bar to the jurisdiction* — H. v. H«, [1928] 
P. 200 ; 97 L. J. P. 110 ; 139 L. T. 412 ; 44 
T. L. R. 711 ; 72 Sol. Jo. 698. 

11. Add. Annotation: — Retd. H. v . H., [1928] 
P. 200. 

28. Add. Annotations : — Retd. Anderson v. Equit- 
able Assce. Soc. of the United States (1920), 
134 L. T. 557 ; Bartlam v. Evans, [1930] 1 
K. B. 202. 


Part II. — Estoppel by 

62. Add., Annotation : — Apld. Morriss v. Winter 
(1929), 45 T. L. R. 643. 

03. Add. Annotation : — Consd. Selby v. Atkins 
(1020), 135 L. T. 45. 

72. Add. Annotation : — Retd. A.-G. v. Arthur 
Ryan Automobiles, Ltd., [1938] 2 K. B. 16. 

96. Add. Annotations : — Dlstd. Hoystead v. Taxa- 
tion Comr., [1920] A. C. 155. Consd. New 
Brunswick By. Co. v. British & French Trust 
Corpn., Ltd., [1939] A. C. 1. Retd. L. v. L. 
(1934), 60 T. L. R. 441 ; Lindsay v. Lindsay 
(1934), 103 L. J. P. 100. 

103a. .] — Money-lenders Act, 1900 (c. 61), 


Matter of Record. 

s. 1 (1), does not empower a judge to re-open 
a money-lending transaction where the 
money-lender has brought an action in 
respect of that transaction, & deft, borrower 
has consented to judgment, although the 
judgment may never have been drawn up &> 
entered. The agreement to pay has become 
merged in the judgment, which is res judicata 
A not an agreement within the sect. — Cohen 
v. Jonesco, [1920] 1 K. B. 119 ; 95 L. J. K. B. 
100 ; 90 J. P. 18 ; 42 T. L. R. 41 ; 70 Sol. Jo. 
138 ; revsd. on other grounds, [1920] 2 K. B. 
1 ; 95 L. J. K. B. 467 ; 134 L. T. 090 ; 90 
J. P. 74 ; 70 Sol. Jo. 380 ; 42 T. L. R. 294, 
C. A. 


PART I. SECT. 1. 

IS. Whether applicable to Act of 
Parliament .] — The doctrine of estoppel 
cannot be applied to an Act of Parlia- 
ment designed for the protection of 
creditors. — He Burton, Smith v. Mont- 
gomery, [1938] N. Z. L. R. 837.— N.Z. 

PART II. SECT. 1. 

sb. Prior action must be identical. 1 — 
Upon appeal from the order of a judge 
summarily dismissing an action upon 
the ground that the Issues therein had 
been determined by a ct. of concurrent 
jurisdiction in an earlier aotion between 
the tame parties : — Held .* the identity 
of the Issues in the two actions was not 
clear upon the material before the ot., 
& therefore the order should be Bet 
aside Sc the action allowed to proceed 
to trial, the question ot res judicata 
being left open.— Anderson v. Ame- 
liasburg, 119311 9 D. L. R. 359 ; 68 
O. L. R. 583.— CAN. 

•d. Assessment by income tax officer.] 
— An income tax offloer does not con- 
stitute a ot. Sc, therefore, the dootrlne of 
res judicata can have no application 
to an assessment made by him. — 
Triohinopoly Tenmorb Hindu Per- 
manent Fund, Ltd. v. Oomr. of 
Income Tax, I. L. R., [1938] Mad. 183. 
— IND. 

PART II. SECT. 3, SUB-SECT. 1.— 
B. (a) 1. 

sz. Issue withdrawn from jury .] — 
In a petition for restitution the husband 
alleged cruelty In his cross-petition. 
After evidence had been given oounsel 


abandoned the olaim on the cross - 
petition Sc the jury were thereupon 
discharged from finding upon this issue. 
In a subsequent suit where cruelty was 
again alleged : — Held : these facts 
did not amount to an estoppel. — 
Carnegie v. Carnegie (1886), 17 
L. R. Ir. 430.— IR. 

PART II. SECT. 2, SUB-SECT. 1.— 
B. (a) ii. 

sb. Irregularities in procedure.] — The 
dismissal of prior motions for 
irregularities In procedure does not 
prevent an adjudication on a subse- 
quent proper Sc regular motion. — 
He Doty Sc Marks, [1925] 4 D. L. R. 
740.— CAN. 

to. Action on immoral contract.] — On 
the trial of an aetion the judge came to 
the conclusion that the evidenoe dis- 
closed an Illegal oontraot under which 
defts. were to receive part of the 
money obtained by pltf. while engaged 
in prostitution, & that the action 
was of an indecent character Sc unfit 
to be dealt with, Sc he dismlseed it, 
the formal judgment stating that “ this 
Ot. does ot its own motion Sc without 
adjudicating as between pltf. Sc defts. 
on the matters In dispute between 
them, order that this aetion be dis- 
missed out of this ot., with costs ” : — 
Held t the order precluded pltf. from 
again suing in respect of any of the 
causes of action included, in the state- 
ment ot claim. — Q uilbault v. 
Beotbxbb (1904), 24 O. L. T. 342 ; 
10 B. C. R. 449.— CAN. 

at. Dismissal of motion for man- 
damus. ] — Dismissal ot a motion tor 
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mandamus to levy a tax for school 
purposes is res Judicata barring renewal 
of such motion. — Re Ottawa Col- 
legiate Institute, [1937 1 2 D. L. R. 
230.— CAN. 


PART 1L SECT. 2. SUB-SECT. 1.— 
B. (a) til. 

p i. .1 — While a judgment 

dismissing an action on default of 
appearanoe by pltf. at the trial has the 
same effect as a judgment for deft, upon 
the merits it does not follow neoessarily 
that from such a Judgment an estoppel 
by res Judicata arises. On that ques- 
tion being raised in a subsequent action 
it Is the duty of the ot. to look Into the 
proceedings in the previous action Sc 
ascertain definitely what matters were 
in fact decided by the judgment there- 
in. Sc if that judgment was founded 
on proceedings which do not disclose a 
vital defect which existed in a oontraot 
set up therein, such as the detest of 
illegality or invalidity. It oannot be 
said to have made that oontraot valid 
Sc enforceable notwithstanding the 
defect. — Elias v. Dukrksen Sc Dcebk- 
sen, (1930) JW.W.R. 481 : 4D.LR. 
677 ; 24 8. L. R. 562.— CAN. 

1 -— 

B. (a) hr. 

-.1 — Where a member of a 

society is expelled on 

charges of improper procedure, « 
re-instated by consent judgment, these 
charges are res Judicata in a second 
action. — K apubta v. Polish Fra* 
ternal Aid Society, [1938] 3 D. L. R. 
207 ; 46 Man. L. R. 161.— CAN. 


PART II. SECT. 2. SUB-SECT. 

“ (3 
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104a. .] — An order by consent is binding 

unless & until it has been set aside in pro- 
ceedings constituted for that purpose. Pltf. 
in an action based upon charges which he has 
withdrawn by a consent order in a previous 
action between the parties is estopped by 
the order, & cannot effectively plead in reply 
that his consent was induced by fraudulent 
concealment. — Kinch v. Walcott, [1929] 
A. O. 482 ; 98 L. J. P. O. 129 ; 141 L. T. 102, 
P. C. 

114. Add. Annotation : — Consd. Papadopoulos v. 
Papadopoulos (1929), 40 T. L. R. 44. 

122. Add. Annotation : — Refd. King v. Sunday 
Pictorial Newspapers (1920), Ltd. (1924), 
138 L. T. 897. 

140. Add, Annotations : — As to (2) Refd. Lindsay 
v. Lindsay, [1934] P. 162 ; Marginson v. 
Blackburn Borough Council, [1939] 2 K. B. 
420 ; Whittaker v. Whittaker, [1939] 3 All 
E. R. 833. 

148. Add. Annotation : — Consd. Conquer v. Boot* 
[1928] 2 K. B. 336. 

151. After this case add “ Decree for restitu- 
tion of conjugal rights.] — See Husband & 
Wife, No. 4767a.” 

163a. Re-reglstration of birth of Illegitimate child.] 
— The re-registration, as provided for in the 
schedule to Legitimacy Act, 1926 (c. 60), of 
the birth of a child originally illegitimate, 
the child having become legitimate by virtue 
of the provisions of that Act, is not a record 
of a binding decision. In authorising the 
re-registration the Registrar-General does not 
act in a judicial capacity & the re-registra- 


tion of the birth does not create a res judicata. 
— Jones v. Jones (1929), 98 L. J. P. 74 ; 
140 L. T. 047 5 46 T. L. R. 292 ; 73 Sol. Jo. 
192. 

168. Add. Annotation : — Consd* I. R. Oomrs. v* 
Sneath (1932), 48 T. L. R. 241. 

188* Citation : — For “ subsequent proceedings " read 
“ affd .” 

190* After this case add “ .] — See, also, 

Insurance, Vol. XXIX., pp. 122, 182-184. 
Nos. 752, 1404-6, 1408, 1409, 1420, 1422.’* 

204a* For deduction of costs — Not res judicata.] 

— Pltf., who had been negotiating for the 
purchase of a house, handed to dert., as his 
agent, the amount of the deposit & the 
balance of £490 payable to the vendor on 
completion & instructed deft, to pay the 
balance to the vendor when completion took 
place. Completion did not take place, Sc 
pltf. demanded the above balanoe from deft. 
& brought an action against him to recover 
it. The vendor claimed that pltf. was liable 
to him for £100 damages & directed deft, 
not to pay over that sum to pltf. Deft, 
thereupon issued an interpleader summons 
in respect of the £100, Sc the master directed 
an issue, Sc ordered that deft, should pay 
into ct. the £100 less his costs. On the trial 
of the issue the vendor's claim was dismissed. 
Pltf. then obtained leave to sign judgment 
for £390, for which deft, admitted liability. 
Pltf. now claimed the additional £100 in full 
without any deduction of deft.’ a costs. 
Deft, contended that the master's order 
allowing deft, to deduct his costs was final : — 


104 1. Consent order, ] — Where 

an order was made at chambers by con- 
sent of the parties. Sc an appeal was 
subsequently taken by the solr. for one 
of the parties that at the time of the 
making of the order he was under a 
misapprehension as to the effect of 
two judgments of the Supreme Ct. : — 
Held: the consent order operated as 
an estoppel. — Re Kune, [19241 1 
D. L. R. 295; 56 N. S. R. 389.— 
CAN. 

104 II. .] — Re Drummond, 

Benn t>. Hawthorns, [1931] 4 D. L. R. 
188 ; [19321 S. C. R. 73.— CAN. 

t I. .1— Action for foreclosure 

of a mtge. Pltf. Sc deft. P. had been 
parties to a prior action In which the 
main issue was the ownership of the 
land oovered by the mtge. Sc In which 
a oonsent judgment was given dis- 
missing the action as against the 
present pltf. Sc declaring that the title 
to the land was subject to the mtge. 
now sought to he foreclosed Sc vesting 
the land in P. subject to said mtge. 
P. now raised the defenoe of adverse 

E o886B8ion, a point which had not been 
rought forward by her in the former 
action: — Held: on the principle of 
res judicata or, at least, on the principle 
that a judgment Is conclusive proof 
between the parties of the matters 
actually decided, said defenoe was not 
open to P. — Canada Permanent 
Corpn. v. Christensen (B. C.), [1929] 
3 D. L. R. 864 ; 2 W. W. R. 198.— 
CAN. 

h L .1 — Aikins v, Blain (1865), 

11 Or. 212.— CAN. 

PART IL SECT. 8, SUB-SECT. 1.— 
B. (a) vlfi. 

rL Code of Civil Procedure, 

s. 207.] — Applt., who had brought an 
action In his unregistered b usine s s 
name against reap, to recover the 
balanoe of moneys alleged to be due on 
a running account, obtained a decree 


of the District Ct. in his favour subject 
to his complying with the terms of the 
Ceylon Business Names Registration 
Ordinance within a limited period. 
Against that decree reap, appealed to 
the Supreme Ct. of Ceylon, Sc the 
present applt., faced with the possi- 
bility that if resp.'s appeal succeeded 
any further proceedings might be 
barred by limitation, instituted a 
second suit against reap, in respect of 
the same subject-matter. This second 
action was dismissed in the District Ct. 
on the ground of res judicata , Sc against 
that decision the present applt. 
appealed. The Supreme Ct. of Ceylon 
allowed resp.'s appeal in the first 
action. Sc dismissed the present applt. ( s 
appeal in the second action. On an 
appeal to the Privy Council in the 
seoond action : — Held : under sect. 207 
of the Civil Procedure Code no decree 
from which an appeal lies Sc has In fact 
been taken, but not yet determined, 
is final between the parties so as to 
form res judicata , Sc therefore the 
seoond action would be remitted to the 
District Ct. to prooeed as accords. — 
Annamalay Chetty v. Thornhill, 
[1931] A. O. 697 ; 145 L. T. 415; 47 
T. L. R. 459 ; 75 Sol. Jo. 393, P. O. : 
sub nom. Chsity v. Thornhill, 100 
L. J. P. C. 174.— BID. 

PART II. SECT. 2, SUB-SECT. 1.— 
B. (o). 

201 1. In administration suit — 
Originating summons against adminis- 
trator — Subsequent p rooaie action bp 
administrator. 1 — D.'s father was be- 
lieved to have died Intestate, Sc D. 
took out a grant of letters of adminis- 
tration de bonis non. Subsequently 
a sister of D. issued an originating 
summons, an order for administration 
was made. Sc also an order that four 
payments should be made to four 
sisters of D. out of the funds in ct. to 
the credit of the matter. D. was 
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represented by counsel at the hearing 
of the summons upon whloh this last 
order was made. Subsequently D. 
was advised by his solr. that a will 
which he knew his father had made. 
Sc whloh had been burned by his father's 
directions, was not legally revoked. Sc 
D. instituted an action to revoke the 
grant of letters of administration de 
bonis non to himself. Sc to prove the 
will in solemn form - Held : being 
an originating summons by a next- 
of-kin for administration against D. 
as administrator, it was not open to 
D. to challenge in those proceedings 
the fact that he was an administrator. 
Sc D. was not estopped by the above 
orders. — Dooley v. Dooley, [1927] 
I. R. 190.— IR. 

204 i. . 1 — A n interloontory judg- 
ment, whioh definitely decides a ques- 
tion of law. Sc from which no appeal 
is taken, may be res judicata when the 
question is raised between the same 
parties, even In the same action. — 
Diamond v. Western Realty Co., 
[1924] 2 D. L. R. 922 ; [1924] S. C. R. 
308.— CAN. 

sf. Order striking out guardian ad 
litem* s name from record,}-— Held : not 
to operate as res judicata. — Kumar 
Ganoanand Sinoh v. Maharajah Sir 
Ramxshwar Sinoh Bahadur (1927), 
I. L. R. 6 Pat. 388.— IND. 

sk. Order giving leave to renew applica • 
tion for security for costs.] — An applica- 
tion by deft. In a libel action for 
security tor costs was dismissed by the 
referee. On sustaining the dismissal 
Adamson, J., gave deft. leave to renew 
his application. The referee on the 
renewed application gave an order for 
security. On appeal it was contended 
that under Libel Act, R. S. M., 1913, 
deft.'s right to apply for security was 
limited to one application : — Held : 
while the Judgment of Adamson, J., 
stood unaltered by the Ct. of Appeal 
the matter was res judicata in the Ct. 
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Held : the master’* order allowing the deduc- 
tion of coate wae not ree judicata* but merely 
relieved deft, from paying the full £100 until 
the decision of the interpleader issue & the 
result of the action, & pltf. was entitled to 
recover the full £100. — Allnutt v. Mills 
(1926), 42 T. L. R. 68, 


209. To the cross-reference following this case 
add “In proceedings before Hallway & Canal 
Commission — Under Mines (Working Facilities 
& Support) Act, 1928 (c. 20)J — See Mines, 
Vol. XXXIV., pp. 685, 686, No. 826.” 

218. Add. Annotations: — As to (1) Retd. 1. R« 
Oomrs. v . Sneath (1982), 48 T. L. R. 241* 
Freshwater v. Buhner Rayon Co., Ltd.* 
[1938] 1 Oh. 162 ; Smith v. Cutler A Sons* 
Ltd. (1982), 25 B. W. O. C. 408 ; Lindsay v- 
Lindsay, [1934] P. 162; Rentit, Ltd. v. 
Duffield, [1937] 3 All B. R. 117 ; British & 
French Trust Corpn. v. New Brunswock Ry. 
Co., [1937] 4 All E. R. 616 ; Marginson v. 
Blackburn Borough Council, [1939] 2 K. B. 
420 ; Whittaker v. Whittaker, [1939] 3 AH 
E. R. 833. Ae to (4) Held. Jacobson v. 
Franchon (1927), 138 L. T. 380. 

214a. .] — A previous decision on a matter in 

dispute between parties does not create an 
estoppel unless (1) the decision was given by 
a competent tribunal, & (2) the matter was 
raised & controverted before that tribunal & 
was clearly & finally decided ly It. — East- 
wood & Holt v . Studer (1920), 31 Com. 
Cas. 251. 


216. Add. Annotations: — As to (2) Rsfd. Eastwood 
A Holt v. Studer (1926), 31 Com. Cas. 251. 
Ae to (4) Held. Smith v . Cutler & Sons, Ltd. 
(1?S2), 26 B. W. 0. 0. 408. 

222a. .] — In July & Aug. 1920, the share- 

holders of a co. carrying on the business of 
whiskey distilling passed resolutions for its 
voluntary winding up. With a view to 
selling the distillery as a going concern the 
liquidator continued distilling up to Mar. 31, 
1921, but not after, A pending the sale of the 
business he sold the co/s stocks of whiskey 
as opportunity offered. Such sales of whiskey 
extended over a period of more than two 
years. An assessment to income tax was 
made upon the co. for the year 1921-22 in 
respect of the profits of its business on the 
footing that the liquidator was carrying on 
the trade in that year. This assessment was 
discharged by the Special Oomrs. on appeal 
on the ground that an assessment on the co. 
for the preceding year had been discharged 
by the recorder on appeal to him from the 
determination of the Special Conors., A that 
they were bound to follow his decision : — 


Held : the Special Oomrs. were not bound by 
the decision of the recorder regarding the 
1920-21 appeal to discharge the 1921-22 
assessment. — Edwards v. “ Old Bush- 
mills ” Distillery Co., Ltd. (In Liquida- 
tion) (1926), 10 Tax Cas. 285, H. L. 

Annotation : — BsM. I. R. Oomrs. v. “ Old Bushmills *• 
Distillery Oo., Ltd. (1927). 12 Tax Gas. 1148. 

224a. Finding of adultery.] — A finding of adultery 
as a fact on which a decree ntsi has pro- 
ceeded is not res judicata , so that it cannot 
subsequently be questioned in the Divoroe 
Div. in any event, nor is resort to the Ct. of 
Appeal the only means of reviewing it. — 
Chalmers v. Chalmers, [1930] P. 154 ; 99 
L. J. P. 60 ; 142 L. T. 664 { 46 T. L. R. 260 ; 
74 Sol. Jo. 216. 

229a. Judgment in action on bond — Subsequent 
notion on another bond of same series.]-— 

Applt. ry. co., which was incorporated in 
New Brunswick, issued in 1884, under 
statutory authority, a series of mtge. bonds 
by each of which the co. promised to pay to the 
bearer or the registered holder on Aug. 1, 
4934, “the sum of one hundred pounds 
.sterling gold coin of Great Britain of the 
present standard of weight & fineness at its 
agency in the City of London, England, with 
interest) thereon at the rate of five pounds 
sterling per cent, per annum , payable semi- 
annually on the first days of Feb. & Aug. in 
each year in the said City of London or, at 
the option of the holder, at the office of the 
co. in New Brunswick on presentation & sur- 
render of the interest warrants or coupons 
hereto annexed as they severally become 
due.” Attached to each bond was a coupon 
stating that the co. “ will pay the bearer two 
pounds ten shillings stg. at its agency, in the 
City of London, England or at its office in 
New Brunswick, . . . being six months’ 
interest on its first mtge. bond ” : — Held ; 
applying the construction laid down in 
Fewt v. SoctetS Intercommunale Beige <V Elec- 
tricity, [1934] A. 0. 161, the gold clause in the 
bonds was intended to protect the holders 
against a depreciation of the currency, &, 
therefore, reaps., as holders of some of the 
bonds, were entitled to receive in respect of 
each of them such a sum as represented the 
price in London in sterling of 12,327.447 
grains of gold of the standard of fineness 
specified in Sched. I of the Coinage Act, 
1870, but that in view of the language of the 
coupons the Feist construction was not 
applicable to them A, therefore, reaps. were 
only entitled to receive, on presentation of the 
coupons, a sum in sterling as indicated 
thereon. 


of King's Bench & the Judgment was 
binding on the referee & the Judges 
of the King's Bench. & that no case 
had been made out for interfering 
with the discretion exercised by the 
referee under sect.. 10 of said Act. — 
SEDZI4K e. Polish Workers Associa- 
tion (No. 2), [1937] 3 W. W. R. 527.— 
CAN. 

PART II. SECT. 8, BUB-SECT. 1— A. 

818 x. .] — Village op Hagers- 

▼ills v. Hamblbton, J1927) 4 D. L. R. 
1044 ; 61 O. L. R. sM.— CAN. 

PART 11. SECT. 3. SUB-SECT. 

B. (b). 


sk. Agency. 1 — Where a lodgment for 
Indemnity has, been pronounced between 


two parties, on the ground that one 
was the principal Sc the other the 
agent, the Judgment Is conclusive ae 
to that fact.— Plumb v. MacDonald 
(W. o.) Registered, Latzmeb v. 
Foster Tobacco Oo., Ltd.. [1926] 
1 D. L. R. 899 ; 58 O. L. R. 32 i.— CAN. 


si. Decided by Ixtrv in 

action. 1 — The Judgment In an action 
of ejectment Is only an estoppel between 


the p&rtiea as to the statutory 8 h__ 
whether the claimant was entitled to 
possession on the day named In the 
writ. Sc not as to any facts decided by 
the Jury In such action. — Burnham 

v. Oarholl Mcborovr •" — * — 

8s Victoria Arcade, 

S. H.' Nv 8* W. 169 { 16 w. o« tt ♦ ■ 

8S'<8 OdW., 41 a L. R. 540.— AUS. 
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sm. In action of ejectment .] — The 
Judgment in an action of ejectment Is 
only an estoppel between the unties 
on the s ta tu to ry issue as to whether or 
not the claimant was entitled to 
possession on the day named In the 
writ. Sc not as to any frets decided by 
the jury In such action. — Burnham v. 
Carroll Mubgrovb Theatres. Lid. 
Sc Victoria Arcade, Ltd. (1028), 29 
S. R. N. 8. W. 51 ; 46 N. S. W. W. N. 
22. — AUS. 

PART 11. SBOT^ SUB-SBOT. t.— 

ISH Gmeti^Vvk] — Where the 
cause of action la different from what 
It wae in the first action, the matter Is 
not res judieqku — Branigan v. Saba, 
(1924J N. Z. L* R. 481 « — HJL 




VoL XXI.— Estoppel. Omm 228a— 258a. 


At a date after the hearing of the action by 
reaps, in the K. B. Div., the Canadian 
Legislature passed the Gold Clauses Act, 
1937, by sect. 4 of which it was provided 
that “ in the case of any gold clause obliga- 
tion governed by the law of Canada payable 
in Canada or elsewhere, in money other 
than money of Canada, tender of the nominal 
or face amount of the obligation in currency 
which is legal tender, for the payment of 
debts in the country in the money of which 
the obligation is payable shall be a legal 
tender, & the debtor shall, on making pay-* 
ment in accordance with such a tender, be 
entitled to a discharge of the obligation ” : — 
Held: this provision could have no retro- 
spective effect, & could not diminish or 
destroy the right of English creditors who 
had, prior to the passing of the Act, com- 
menced an action on the bonds in this 
country. 

In a previous action on one bond of the 
same series by resps. against applts., the 
latter did not enter an appearance & judg- 
ment was obtained against them by 
default : — Held : such a judgment did not 
operate an estoppel to prevent applts. 
raising as a defence to the present action 
questions as to the construction of the bonds, 
though these were couched in the same terms 
as the bond upon which judgment was 
obtained by default. 

Per Loud Maugham, L.C. In the case of 
a judgment in default of appearance, a deft, 
is only estopped from settmg up in a subse- 
quent action a defence which was necessarily, 
& with complete precision, decided by the 
previous judgment. 

Qu. : whether the language in the judg- 
ment in Hoystead v. Commissioner of Taxa- 
tion , [1926] A. C. 155, 170, that “ if in any 
ct. of competent jurisdiction a decision is 
reached, a party is estopped from questioning 
it in a new legal proceeding. But the 
principle also extends to any point, whether 
of assumption or admission, which was in 
substance the ratio of & fundamental to the 
decision ” applies to the case of a judgment 
on a claim under contract A followed by an 
action under a similarly worked contract B. 

Per Loud Maugham, L.C. & Loud Bussell 
of Kixxowen. It is undesirable that judges 
should make declarations as to the true 
construction of documents on motions for 
judgment in default of defence. — New 


Brunswick Ry, Co. v. British & French 
Trust Oorpn., Ltd., [1939] A. C. 1 ; [1938] 

4 All E. R. 747 ; 108 L. J. K. B. 116 ; 160 
L. T. 137 ; 55 T. L. R. 200 ; 83 Sol. Jo. 132 ; 
44 Com. Cas. 82, H. L. 

232. Add. Annotations : — Apld. Jaeger Co., Ltd. 
v. Jaeger (1929), 40 R. P. 0. 330. ReM. 
Hoystead v . Taxation Oomr., [1926] A. 0. 165 ; 
Lindsay v. Lindsay, [1934] P. 162. 

251. Add. Annotations : — Refd. British <fe French 
Trust Oorpn. v. New Brunswick Ry. Co., 
[1987] 4 All E. R. 610 ; Marginson v. Black- 
burn Borough Council, [1938] 2 All E. R. 639. 

253. Add. Annotation : — Refd. Green v. Weatherill, 
[1929] 2 Oh. 213. 

253a. Judgment relating to right of set-off— Claim 
to set oft contingent liability under guarantee 
— Subsequent application as to disposition of 
dividend — After payment under guarantee.}— 
F., having guaranteed advances by certain 
banks to the T. Assocn., in which he was 
interested, subsequently executed two deeds 
of arrangement In favour of his creditors. 
The Assocn. having gone into liquidation, the 
liquidator lodged a proof against F.'s estate 
in respect of sums due by F. to the Assocn. 
The trustee of F.'h estate rejected the proof 
A claimed to set off the various sums which 
had been advanced by the banks to the 
Assocn. for which F. had given his personal 
guarantee. At that time, although one or 
more of the banks had proved against F.'s 
estate under the guarantees, nothing bad been 
* paid to any of them. The Assocn. was 
admitted to prove against F.’s estate for a 
very large sum, A the trustee declared an 
interim dividend of Is. in the pound. The 
bankB were paid the dividend m respect of 
their admitted proofs, which also amounted 
in the aggregate to a considerable sum. The 
sums constituting the amount of the banks’ 
roofs represented the amount of the Assocn. *s 
ebt which had been guaranteed by F. The 
question arose whether the trustee of F.’s 
estate was under the circumstances entitled 
to pay to the liquidation of the Assocn. the 
sum representing the interim dividend de- 
clared in respect of the admitted proof. The 
matter came before the ct. by way of motion 
on behalf of the trustee, the question b«nng 
whether this declared dividend was properly 
payable to the liquidator of the Assocn. or 
the trustee was entitled to withhold payment 


PART II. SECT. 8, SUB-SECT. 1.— 
B. (d). 

280 xvil. .] — Resp. claimed to 

deduct £1,000 in computing the profits 
for the year ending Mar. 31. 1921, 8c 
the recorder allowed the deduction 
claimed. The question came again 
before the Spec iai Comrs. by wav of an 
appeal from an assessment for 1922-28 ; 
—Held: the recorder*! decision, on 
the ameeament for 1921-22 was bind- 
fig. 8c the question was res judicata . — 
AaYICBB V. MaBAPPBT, {1925] N. 1ST J 
10 Tar Oas. 594.— IR. 

ISO xvUl. .] — Wiuson v. 

Cameron (1842), 1 Kerr, 542.— OAH. 

280 xbu .1 — Chambers v. Doti- 

lar rn Steveneow (1870) ,29 U. 0. R. 

599.— CAN. 

280 sii .) — Jones v . Orrr of 

Sr. John (1*01), 118.0 2. 820.— 
CAM. 

tv. Rhumb, 


[19261 1 D. L. R. 1024 ; 60 O. L. R. 
03.— CAN. 

r L .) — A vendor of land 

sued for cancellation of the agreement 
for sale, 8c for possession, a lle gin g the 
purchaser’s default in payment of 
interest 8c taxes ; 8c recovered lodg- 
ment for possession 8c a declaration 
that the agreement had become null 8c 
void. The purchaser counterclaimed 
for repayment of all amounts paid by 
him 8c f by the Judgment, recovered all 
amounts in exoess of the first payment. 
The vendor subsequently brought the 
present action, claiming damage s fo r 
• toss on a re-sale of the land, £ sums 
expended by him in repairs £ tor 
taxes: — Reid : while, in the first 
action, the claims now made were not 
all claimed directly as specific relief to 
which the vendor would be entitled 
upon cancellation of the agreement, 
yet they were all urged as septate 
reasons why the amount recovered by 
the purchaser should not be returned 

27 


to hi m. The claims now made were 
thus all before the ct. In tlio first 
action : 8c therefore could not be mode 
the subject of another action. — 
KRAUSE v. York, [1932J 8. C. R. 648 : 
2 D. h. R. 701 ; affo., [1032J 1 D. L. R. 
270 ; O. R. 29.— CAN. 

ah. Action to set aside fraudulent 
conveyance — Finding that plaintiff 
secured creditor.] — In an action by a 
Judgment creditor against a husband 
8c wife to set aside as in fraud of the 
husband's creditors a transfer made by 
him to his wife : — Held: a finding, in a 
prior action by the same creditor 
against the husband, that pltf. was an 
amply secured creditor at the time of 
the transaction, estopped pltf. a« 
against the husband, who had pleaded 
res judicata, from again raising the 
issue as to the sufficiency of the pltf.’s 
security. — Baxter v. Debbabz 8c 
DEBBABZ, [1929] 2 D. L. R. 448 ; 1 
wTwTH. 678 ; 10 O. B. R. 478 ; 28 
8. I*. R. 444.— CAN. 
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of all or any part thereof. On behalf of the 
Assocn. it was urged that the previous pro- 
ceedings reported Re Fenton , [1931] 1 Oh. 
85, had concluded the matter, that the 
question was now rea judicata , & that, not- 
withstanding the payment to the banks of the 
amount of the dividend since that decision, 
the liquidator of the Assocn. was entitled to 
the full dividend in respect of the Assocn. 's 
admitted proof : — Held : the question raised 
by the motion had not been determined by 
the Ct. of Appeal in the previous proceedings. 
— Re Fenton (No. 2), Ex p. Fenton Textile 
Assoon., Ltd., [1932] 1 uh. 178 ; 146 L. T. 
229 ; [1931] B. & 0. B. 59 ; sub nom. Re 
Fenton (No. 2), Ex p. Trustee under Deed 
of Arrangement v. Fenton Textile 
Assoon., L/td., 101 L. J. Oh. 1. 

253b. Plaintiff In second action third party in 
first.] — A collision took place between a 
motor-omnibus belonging to a municipal 
corpn. & a motor-car belonging to M. in 
which he was being driven by his wife, as a 
result of which she was killed & he was 
injured the motor-omnibus ran into & 
damaged two houses. The owners of the 
houses, alleging that the damage thereto had 
been caused by the negligence of the two 
drivers, brought an action in the county ct. 
for damages for negligence against the corpn. 
& M. as the respective principals * r employers 
of the two drivers. The corpn. & M. in their 
defences each denied liability & alleged that 
the damage was solely due to the negligence 
of the other’s driver. Each of them also 
served upon the other a third-party notice 
claiming indemnity or contribution in respect 
of the damage to the houses. The corpn. by 
their third-party notice further claimed 
against M. for damage to the motor-omnibus. 
The county ct. judge held that the drivers 
of both the corpn. & M. were to blame for the 
injury to the houses & both were liable for 
the damages in equal shares. He also held 
that they were both to blame for the injury 
to the motor-omnibus & that the corpn. 
could not recover any damages from M. in 
respect of that injury. Subsequently, M. 
brought an action in the High Ct. against the 
corpn., claiming (a) on his own behalf dam- 
ages for personal injuries, (6) under the Law 
Beform (Miscellaneous Provisions) Act, 1934, 
as administrator of his deceased wife for the 
benefit of her estate damages for the loss of her 
expectation of life, (c) under the Fatal 
Accidents Act, 1846, as administrator of his 
deceased wife damages for her death. On 
the trial of a preliminary question of law : — 
Held : by the Ct. of Appeal, inasmuch as the 
decision of the county ct. judge on the claim 
by the corpn. against M. for damage to the 
motor-omnibus had been that each of these 
parties was personally to blame, that decision 
estopped in his action in the High Ct. 
from maintaining the first of his claims 
against the corpn. — namely, his claim for 
damages for personal injuries ; but it did not 
estop him from maintaining the other two 
claims, which were not made in his personal 
capacity but in a representative capacity as 
administrator of his aeoeased wife. 


Observations on the matters which the ct. 
may consider in determining whether the 
judgment in an action estops a subsequent 
action between the same parties. — Margin- 
son v. Blackburn Borough Council, 
[1939] 2 K, B. 426 ; [1939] 1 All E. B. 273 ; 
108 L. J. K. B. 563 *, 160 L. T. 234 ; 55 
T. L. B. 389 ; 83 Sol. Jo. 212, C. A. 

Annotations : — Consd. Johnson r. Cartledge 8c Matthews, 
[1939] 3 All E. R. 654 ; Townsend v. Bishop, T1939] 1 
All B. R. 805. 

253c. Proceedings for damage to property — Sub- 
sequent proceedings for personal injuries.]— 

Pltf . was a passenger in a car driven by the 
first deft., C., & was injured in a collision 
between that car & a taxi-cab driven by a 
servant of the second deft., M. He sued both 
defts., & recovered judgment against C., 
whose negligence, the judge found, was the 
sole cause of the accident. In third-party 
proceedings attached to the action, C. 
claimed an indemnity from M. under the 
provisions of the Law Beform (Married 
Women & Tortfeasors) Act, 1935, s. 6 (1) (c), 
on the ground that in a previous action in the 
•county ct., in which M. had sued C. for the 
damage to his taxi-cab caused in the same 
collision, the county ct. judge had found the 
negligence of M. to be the sole cause of the 
accident, & that the matter was, therefore, 
res judicata :—Held : (1) as deft. M. had not 
been negligent, he was consequently not a 
tortfeasor, & therefore deft. C. could not 
recover indemnity or contribution from him ; 
(2) this was not a case of res judicata , as the 
damage in the two cases was different. — 
Johnson v. Cartledge & Matthews, [1939] 
3 All E. R. 654. 

256a. .] — Applts.* mine was worked during 

the years 1919, 1920, & 1921 during two 
hundred & five days only owing to strikes 
& the low price obtainable for ore, though 
maintenance was continued during the whole 
period : — Held : the question of average 
annual value was not res judicata by a de- 
cision of the High Ct. of Australia between 
the parties as to the valuation for a previous 
year. — Broken Hill Proprietary Co. v. 
Broken Hill Municipal Council, [1926] 
A. O. 94 ; 95 L. J. P. O. 33 : 134 L. T. 335, 
P.C. 

Annotations * — Apld. I. R. Comrs. v . Sneath (1932). 48 T. L. R. 
241. Consd. New Brunswick Ry. Co. v. British & French 
Trust Corpn., Ltd., [1939] A. C. 1. 

257. Add. Annotation : — Dlstd. Hoy stead v. Taxa- 
tion Comr., [1926] A. C. 155. 

259a. Order for maintenance out of fund — Sub- 
sequent order negativing title to fund.] — 
Semble : the existence of an order for the 
maintenance of an infant out of the income 
of a fund does not prevent the ct., in a 
subsequent proceeding in which the title to 
the principal comes directly in question, 
from making an order negativing the infant's 
title to the fund. — Saunders v. Vautibr 
(1841), Or. & Ph. 240 ; 10 L. J. Oh. 854 ; 
41 B. B. 482, L. C. 

265a. Decision that patent valid — Subsequent notion 
lor Infringement— Whether defendant estopped 
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frraa disputing validity of patent.]— In an 
AOttoiL for infringement of a patent deft, 
denied infringement & pleaded that the 
patent was invalid by reason of lack of 
novelty & lack of subject-matter owing to 
common general knowledge & prior publica- 
tion, want of utility, insufficiency & false 
suggestion in the specification, & he counter 
claimed for revocation of the patent. In a 
previous action the patent had been attacked 
only on the ground of prior publication of 
two specifications, G. & y., & the issue of 
i n f r in g ement had not been contested. In 
that action the patent had been held to be 
valid. It was contended by deft, that the ct. 
was bound by the prior decision only as to 
construction of the specification & not as 
to subject-matter, that the additional docu- 
ments relied on showed features claimed in 
the specification not disclosed by G. or V., & 
that, owing to the issue of infringement not 
having been contested it had been up- 
necessary for the ct. to define the ambit of 
the claims : — Held : the ct. was not strictly 
bound by a prior decision as to anticipation, 
& it was open to deft, to prove anticipation 
by documents not before the ct. in the 
previous action. — Higginson & Arundel v. 
Pyman, Same v. Same (1920), 43 R. P. 0. 
291, C. A. 

207. Add. Annotation : — Distd. Crane v. Hegeman- 
Harris Co., Inc., [1939J 1 All E. II. 002. 

278. Add. Annotations : — As to (3) Apprvd. Hoy- 
stead v . Taxation Comr., [1020] A. C. 156. 
Apld. Green v. Weatherill, ri929] 2 Oh. 213; 
West v. Automatic Salesman, Ltd., [1937] 
2 K. B. 398. Consd. New Brunswick Ry. 
Co. v . British & French Trust Corpn., Ltd., 
[1939] A. C. 1. Retd. Pickford v . Quirke, 
Pickford v. I. R. Comrs. (1927), 44 T. L. R. 
15 ; Mould v. Mould (1933), 49 T. L. R. 242 ; 
British & French Trust Corpn. v. New Bruns- 
wick Ry. Co., [1937] 4 All E. R. 510 ; Mar- 

n on v . Blackburn Borough Council, [1938] 
11 E. R. 539. Generally , Reid. Smith 
(E. E. & Brian) (1928), Ltd. u. Wheatsheaf 
Mills, Ltd., [1939] 2 K. B. 302. 

285. Add. Annotation : — Raid. Sagar v. Rideh&lgh 
(H.) & Son, Ltd., [1930] 2 Oh. 117. 

291. Add. Annotations : — As to (2) Retd. British 
& French Trust Corpn. v . New Brunswick 
Ry. Go., [1937] 4 All E. R. 510. Generally , 
Refd. Conquer v. Boot, [1928] 2 K. B. 330. 
292. Add. Annotation : — Reid. British & French 
Trust Oorpn. v. New Brunswick Ry. Oo., 
[1937] 4 All E. R. 610. 

298. Add. Annotations : — Refd. Lindsay v. Lindsay 
(1934), 103 L. J. P. 100 ; British & French 
Trust Corpn. v. New Brunswick Ry. Co., 
[1037] 4 AH E. R. 610. 


VoL XXX — Erioppel. 0am SSfe-SMb. 

S#4. Add. Annotation * : — Raid. Hoystwad v. Taxa- 
tion Comr., [1920] A. C. 156 ; Lindsay v . 
Lindsay (1834), 103 L. J. P. 100 ; British & 
French Trust Corpn. v. New Brunswick Ry. 
Co., [1937] 4 All E, R. 616. 

295. Add. Annotation : — Reid. British Sc French 
Trust Oorpn. v. New Brunswick Ry. Co., 
[1937] 4 All E. R. 510. 

298a. Action for arrears of maintenance — 

Agreement to release — Judgment by consent — 
No evidence that consent based on agreement.] 

Pltf. & deft, were divorced in 1926, & an 
interim order for maintenance was made on 
Dec. 21, 1925, for painnent to pltf. of £3 10s. 
a week. In Feb. 1927, an agreement was 
entered into whereby deft, was to continue 
to pay £182 per annum but the payments 
were to be quarterly. The agreement also 
provided inter alia , that each party should 
give to the other full discharge of all sums 
claimed & that all actions, claims, demands 
at law Sc otherwise were withdrawn by con- 
sent. Payment fell into arrears & pltf. 
brought an action in the Mayor’s Ct. for the 
amount then owing. The defence was with- 
drawn Sc judgment consented to. Payments 
again fell into arrears Sc the present action 
was brought in respect of them. Deft, con- 
tended that, as the agreement provided for 
the payment of a sum which deft, was already 
liable to pay, it was void for want of con- 
sideration. Pltf. replied that deft, was 
estopped from relying on this defence by the 
proceedings in the Mayor’s Ct. which arose 

* out of a breach of the same agreement : — 
Reid: (1) there was no estoppel inasmuch 
as there was no evidence that judgment in 
the Mayor’s Ct. was based on the agreement. 
It might have been consented on because the 
money was in any event due under the main- 
tenance order ; (2) the settlement of all 

accounts Sc claims was good consideration 
for the agreement & pltf. was entitled to 
succeed.--MANN v. Mann, [1936] 1 All E. R. 
952 ; 80 Sol. Jo. 324. 

298b. Admission.] — Under a will the annual in- 
come from an estate in Australia was divisible 
by the trustees between testator’s daughters. 
The trustees objected to an assessment for 
the financial year 1918-1919 under Land 
Tax Assessment Act, 1910-1916, of Aus- 
tralia ; they claimed under sect. 38 (7) of the 
Act a deduction of £5,000 in respect of the 
share of each daughter, Sc a case was stated 
for the opinion of the Full Ot. of the High 
Ofc. upon the questions: (1) whether the 
shares of the joint owners, or of any A which 
of them, in the land were original shares 
within sect. 38 ; (2J how many deductions 
of £6,000 reap, should make. The Full Ct. 
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874 lx. — — .1 — Bt Globs Wdh Oo. 
(Basic.), [1986] 1D.LB. Sit*-— CAM. 

ST4 x. ,} — Oassix> 7 v. IN- 

OOLDSST (1876), at V. a XL 889.— OAK. 

PART IX. SECT. 8, SUB-SECT. 

a (x). 

. INK, .1 — An action was brought 

hr a oo. to remove two ot tto trustee* 
fas refu sin g to obey an order of the 
eS. made In a pisrhw action directing 
them to loin with the othertraetee 
in aemeatog certain akarae. — He M/ 


deft, trustees were estopped by the 
Judgment in the previous action from 
objecting to the status of directors 
who had ordered the assessment of the 
stock, as that was a question which 
should have been raised lrf that action. 
— F MASKS* Bim MININ'® Oo. V. 

Gallaobbb (1896), 6 D. a R* SI.— 
CAN. 

176 tfi. .J— FOBSTOf 9. Bvby 

(1887*8). 15 S. (i R. 648.— BAN. 

876 It. .J— If the res, the tiling 

actually Sc dfa ectbr in dispute* has been 

SS£ 


a dispute as to the precise facts Sc 
questions involved In the second 
action must admit that which has been 
Judicially declared to be the truth with 
res p ect to that dispute. The plea ot 
res judicata applies, except In special 
cases, not only to points upon which 
the ot. was actually required by the 
parties to form an opinion Sc pro- 
nounce a Judgment, hut to every point 
which properly belonged to the subject 


L&MEKON 9. 

7. W. K. 1«1 


ROUN 9 BFKLL , (18881 8 
; 17 B. 0* R. 401.— CAN. 
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answered these questions as follows : (1) the 
shares of the six children surviving at the 
date of the assessment ; (2) six. upon the 
assessment for 1919-1920 the comr. allowed 
only one deduction of £5,000, contending 
that the beneficiaries were not joint owners 
within the Act. Upon a case stated the Full 
Ot. upheld that view, A held that the comr. 
Was not estopped by the previous decision : — 
Held : the comr. was estopped, since although 
in the previous litigation no express decision 
had been given whether the beneficiaries were 
joint owners, it being assumed A admitted 
that they were, the matter so admitted was 
fundamental to the decision then given. — 
Hovstead v. Taxation Comb., [1920] A. C. 
165 ; 94 L. J. P. C. 79 ; 134 L. T. 364 5 42 
T. L. R. 207, P. C. 


Annotations : — Confd. Piokford t>. Quirks, Plokford v. 1. It. 
Oomrs. (1997). 44 T. L. R. 15 ; I. R. Oomrs. v. Sneath 
(1932), 48 T. L. E. 241; Marginson v. Blackburn Borough 
Council, [1938] 2 All E. R. 539 : Now Brunswick Ry. Co. 
V. British & French Trust Oorpn., Ltd., [1939] A. C. 1. 
Reid. Green v. WeatherUl, [1929] 2 Ch. 213. 


815a. Fraud— Fraud alleged in letter to 

registrar In previous proceedings.] — Reap, 
co. took ^proceedings to recover certain 
instalments, amounting to about £6, due 
under a hire-purchase agreement. In the 
ordinary course, A under County Cts. 
(Amendment) Act, 1934 (c. 17), a. 19, the 
case came before the registrar. Resp. co. 
was represented A was admittedly a con- 
senting party ; applt. was not represented, 
but he wrote to the registrar alleging that the 
contract had been obtained by fraud. The 
registrar gave judgment for resp. co. Sub- 
sequently resp. co. started a second action 
to recover further amounts due under the 
same contract. Applt. counterclaimed for 
cancellation of the contract on the ground 
that it had been obtained by fraud. The 
county ct. judge found that the contract 


had been obtained by fraud, but he held that 
applt. was estopped from raising this defence, 
as the registrar had already decided this 
point against him. On appeal applt. con- 
tended that the registrar had had no juris- 
diction to hear the case, as applt. had not 
applied to the registrar to hear the case : — 
Held : applt. 'g letter to the registrar 

amounted to an application to the registrar 
to hear the case, & applt. could not therefore 
raise the question of fraud which was tea 
judicata . — Rentit, Ltd. v, Duffield, [1937] 
3 All E. R. 117, O. A. 

834. Add, Annotation 8 : — Refd. Hoy stead v. Taxa- 
tion Comr., [1926] A. O. 155 ; Marginson v. 
Blackburn Borough Council, [1938] 2 All 
E. R. 539. 

889a. Between 00 -defendants.] — A decision oper- 
ates as res judicata between co-defts. pro- 
vided that (a) there was a conflict of interest 
between them ; ( b ) it was necessary to 

decide that conflict in order to give pltf. the 
relief which he claimed ; (e) the question 
between co-defts. was finally decided. — 
Munsti Bibi v, Tikloki Nath (1931), 68 
It, R. Ind. App. 168, P. 0. 

366. Add, Annotation : — Refd. Mackenzie- Kennedy 
i). Air Council, [1927] 2 K. B. 517. 

882a. .] — Knight v, Legh (1828), 4 Bing. 

589 ; 1 Moo. & P. 528 ; 6 L. J. O. S. O. P. 
128 ; 130 E. R. 895. 

385a. .] — Pltfs.’ steamer stranded in the 

Black Sea, & deft. L. agreed to try to salve 
her on the terms ( inter alia) that security 
for payment of his remuneration should be 
arranged in London & that he would not 
arrest the ship unless there was an attempt 
to remove her before the security had been 
given. Security was given in London in 
accordance with the salvage contract, & the 
ship was refloated & taken to Constantinople 
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308 I. General ruts ,) — Carpenter «. 
Commercial Bank or Canada (1862), 
2 JEC. & A. lll^CAN. 
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889 xxvil. Go-dcfcndantst.—lt 

the relief given to pttf. doee not require 
or involve a decision of any oase 
between co-defts., they will not be 
bound os between eaoh other by any 
proceeding which may be necessary 
only to the decree pltf. obtains. — 
Ma Pan Nyun t>. Maung Sit Phaung 
(1938), I. L, R. 6 Ran. 575,— IND. 

829 xxvlil. .] — The 

Judicial Committee have approved of 
the dictum acted upon by the cts. in 
India that to apply the doctrine of res 
judicata as between co-defts. three 
conditions are requisite, vis. (1) there 
must be a conflict of interest between 
the delta concerned ; (3) it must be 
necessary to decide toll conflict In 
order to give pltf. the relief be olalm* : 
(8) the question between must 

have been finally decided.- Lau«ohan 
DHUPI V. RAMLAKSTOD DABBS (1931), 
I. L. R. 59 Calc. 636.— IND. 

889 xxbt. .1 — A Judgment was 

obtained against A. & two others 
without service of process on A. or 
his having any knowledge of the suit; 
an attorney retained by the other defts. 
having appeared for A. also. Be was 
afterwards arrested on a ea. so. Issued 
on the judgment, Sc was discharged by 
a judge's order on an affidavit denying 
knowledge of the suit 4t of a&y authority 


to the attorney to appear for him. 
In an action lor false imprisonment 
against pltf. In that suit : — Held : A. 
was not estopped by the judgment 
from denying nls liability. — Suus e. 
Fbroubon (1861), 10 N. B. R. (5 All.) 
110.— CAN. 


PART II. SECT. 8. SUB-SECT. 1.— 

c. A). 

846 II. Exception to — Action 

on covenant of indemnity .) — An action 
on a covenant of indemnity is an 
exception to the general rule that an 
estoppel is binding only on privies. — 
London Guarantee Sc Aooidbnt Co. 
e. Davtdbon,J1998) 1 D. L. R. 66; 
(1926) 1 W. W. R. 148 : 36 B. C. R. 
301.— CAN. 

g I. One plaintiff president of 

company defendant in other proceedings .1 
— London Loan Sc Savings Co. v, 
Osborn, [19981 3 D. L. R. 958 ; [1988] 
8. aR. 451.— CAN. 


PART II. SECT. 8, SUB-SECT. 1.— 

0. (e). 

am. Action by reversioner — How far 
binding on other reversioners.) — Held: 
It is well settled that a suit for a 
declaration by a reversioner to oontest 
an alienation made by a widow in pos- 
session, is a rep re s en tative suit on 
behalf ot all the reversioners. Sc a deares 
fairly Sc properly obtained against the 
reversioner in snob s suit binds not 
only him but the whole body of 
reversioners on the one hand. Sc the 
alienee or his r epr es en tatives on the 
other. — Tbakarsingh e. Uttamxaub 
(1999). LLK.10 Lab. 618.— IND. 
sp. Action by ratepayer against muni* 

30 


dpality .] — A judgment rendered npon 
an action brought by a ratepayer of a 
municipality in which it was alleged 
that a resolution adopted by a muni- 
cipal council was illegal, constitutes 
res judicata as to all other ratepayers of 
* that municipality ; Sc such judgment 
can be invoked as such in a subsequent 
action where the legality of the same 
resolution is challenged. Municipal 
corpus, represent before the ots. all the 
ratepayers, 5c a judgment rendered in 
favour of the oorpn. or against it in 
an action brought by a ratepayer can 
be opposed to any other ratepayer. — 
Dk Des chines Oorpn. v. Lovbyb Sc 
Betch&rman, [1936] 8. O. R. 351. — 
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874 if. .1 — SONACHALAM PlLLAI 

v. Kumaravelu Chbtttar (1927), 
I. L. R. 51 Mad. 128.— IND. 


PART II. SECT. 8, SUB-SECT. 1.— 
C. (g). 

se. Ejectment — Fictitious lessee party 
to first action — Second action agatmgt 
lessor .} — At the trial of an ejectment, 
under 14 Sc 15 Viet. o. 114, reoovery 
was proved in favour of John Doe, on 
the demise of the now deft, against the 
now pltf. ; Sc It appeared that the 
question there decided, being one of 
boundary* was precisely the same as 
that again brought up In this case : — 
Held; clearly no estoppel, for that 
iudgment was between different parties. 
Sc under the old practice. — Clubin* e. 
McMullen (1854), 11 U. C. R. 256.— 
CAN. 
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for temporary repairs* Before she was ready 
to leave, the deft* L. brought an action 
against the master in the Turkish ct. on the 
ground that the ship was about to be removed 
without security having been given. By order 
of the Turkish ct. the ship was arrested, &, 
as the master had no evidence of what had 
been done in London & L. took an oath that 
security had not been given, the Turkish 
ct., awarded L. £23,800. L. then disposed of 
the ship, & pltfs. brought this action, (a) for 
damages for breach of contract, ( b ) for a 
declaration that the Turkish judgment was 
invalid, & (c) for an injunction to prevent 
the Turkish judgment from being enforced : — 
Held: as pltfs. were not parties to the 
Turkish proceedings the doctrine of res 
judicata could not apply to the question of 
breach of contract. — Ellerman Lines, Ltd. 
v. Read (1927), 44 T. L. R. 7 ; on appeal, 
[1928] 2 K. B. 144, C. A. 

398. Add. Annotations : — As to (2) Refd. Re Davy, 
[1935] P. 1. Generally , Refd. United Molasses 
Co. v . National Petroleum, Ltd. (1934), 50 
T. L. R. 266. 

404a. Second action by agent of plaintiff in 

first action.] — Pltf., who was the driver of a 
motor car belonging to his father, claimed 
damages for personal injuries sustained by 
reason of a collision between that car & a 
motor lorry. The claim was based on the 
negligent driving of the lorry, dr. the defence 
was one of contributory negligence. The 
father had claimed damages in a previous 
action against the present deft, for damage 
to the motor car, & that action was founded 
on the same alleged negligence of deft., & 
the defence relied upon was a plea of con- 
tributory negligence in the same terms as 
those in the present action. That action was 
duly tried & judgment given. It was con- 
tended that the doctrine of res judicata 
applied in this action as, in driving the car, the 
son was acting as his father’s agent : — Held : 
as the present action was not one between the 
same parties as those in the earlier action, 
the plea of estoppel failed, although the 
negligence & contributory negligence pleaded 
in each action were the same. — Townsend v. 
Bishop, [1939] I All 13. It. 805 ; 100 L. T. 
290 ; 55 T. L. R. 433 ; 83 8ol. Jo. 240. 

404b. Deoislon as to property passing on death — 
Crown not a party — Not binding on Crown.] — 
The Crown is not bound by a decision as to 
construction in proceedings to which it is 
not a party, where that decision implicitly 
determines whether or not property passed 
on the death of a person who is already dead. 
— Re Sassoon, Inland Revenue Comes, v. 
Raphael, Re Sassoon, Inland Revenue 
Comes, v. Ezra, [1933] Ch. 858 ; 102 L. J • 
Oh. 374 5 149L.T.217; 49 T. L. R. 407, C. A. ; 
affd., [1935] A. O. 96. 


405. Add. Annotation: — Refd. Wilson v . Maple 
Mill (1925), 95 L. J. K. B. 606. 

422. Add. Annotations: — Refd. Ingenohl v Wing 
On (Shanghai) (1027), 44 R. P. O. 348; 
Salvesen (or von Lorang) v. Austrian Property 
Administrator, [1927] A. C. 641. 

432. Add. Annotation: — Refd. A.-G. v. Denby, 
[1925] Ch. 596. 

443. Add. Annotation : — As to (2) Consd. Work- 
ington Harbour & Dock Board v. Trade 
Indemnity Co. (No. 2), [1937] 3 All E. R. 
139. 

447a. .] — To sustain a second action on the 

same contract or the same facts there must 
be a distinct cause of action, not merely 
different damages. — Conquer v. Boot, [1928] 
2 K. B. 336-97 L. J. K. B. 452 ; 139 L. T. 
18 ; 44 T. L. R. 486, D. 0. 

Annotations : — Folld. Rowntree Sc Sons, Ltd. c. Frederick 
Alien & Sons (Poplar), Ltd. (103ft), 41 ( Join. Cum. 90. Reid. 
Smith (E. E. Sc Brian) (1928), Ltd. v. Whcataheaf Miila, 
Ltd., [1939] 2 K, B. 302. 

447b. .}—Pltfs.,.a limited co., were the suc- 

cessors in business of a firm A. R. & Sons. 
They had taken over the firm’s business as 
a going concern & had ( inter alia) acquired all 
the firm’s stock-in-trade & the benefit of all 
the firm’s pending contracts. In the course 
of the business it was necessary to use 
caustic soda, & before the assignment of the 
business to pltfs. the firm had bought from 
deftB., who knew the purpose for which it 
was* required, a supply of caustie soda 
sufficient to last for three years. This 
caustic soda turned out to be of inferior 
quality, & in consequence the firm, using 
it without knowledge of its defects, suffered 
a loss in their business before the date of the 
assignment to pltfs. After the assignment 
pltfs., not knowing that the loss had been 
caused by the fact that the caustic soda was 
defective, continued to use it in the business, 
& suffered further loss in consequenoe. 
Ultimately, when the loss had been traced to 
tho caustic soda, pltfs. brought an action 
against defts. for damages in respect of the loss 
suffered by the firm before the assignment, 
& in that action obtained judgment for a sum 
of £292 10s. 3d. Subsequently they brought 
this action to recover damages from defts. in 
respect of the loss which they had themselves 
suffered by using the remainder of the 
caustic soda after they had taken over thq 
business. Defts. pleaded res judicata & 
contended that the action was not main- 
tainable, & an order was made for the trial 
of a preliminary issue, whether pltfs, hod a 
cause of action : — Held : where the same 
breach of contract has caused the same kind 
of damage a pltf. cannot bring two actions for 
different parts of the same kind of damage ; 
he can recover in one action for all damage 
actual or prospective, & if he does not ask 


»ART IL SECT. 3, 8UB-SECT. 1.— E. 

n j. Where on the hear- 

m of a charge under sect. 732 of the 
Criminal Code, R. S. C., 1927, of 
common assault the accused pleads 
guilty & pays the fine Sc costs imposed 
on him, tnere is no “ hearing upon the 
merits " within the meaning of sect. 
733 Sc. therefore, sect. 734 cannot be 
relied on as a defence to a subsequent 
civil action for damages.-^KYiB v. 
Jamieson, 119391 1 W. W. R. 10 J 1 
D. L. R. 726 ; 53 B. C. R. 309. — CAN. 

sg. Libel. ] — Liability is an action 


for damages for libel is not resfudieaia 
in criminal proceedings for libel, nor 
vice versa. — MENARD v. R., 11934 J1 
D. L. U. 15ft : 60 C. C. C. 634. — CAN. 

tl. Proceedings relating to registration 
of trade mark — In Canadian court — 
Previous decision in Privy Council^ — 
Canadian Shredded wheat Co., 
Ltd. t>. Kellogg Co. op Canada, 
[1939] Ex. C. R. 58.— CAN. 
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a I. .1— Where an applica- 

tion for a writ of posseeslon was dls- 
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missed because no noti oe of determina- 
tion of the lease had been given : — 
Held : the landlord was not thereby 
barred from making another applica- 
tion after giving snob notice . — Be 
Krnbwkin Sc Welch, (19283 4D.L.11 
498 ; (1928) 2 W. W. R. 628.— CAN. 


PART IL SECT. 3, SUB-SECT. 2.— 
B. (a) i. 

g I. .1— Jones c. Ryder, 

(1 928 J 8 D. L. R. 301 ; (1928)2 W. W. R, 
80S: 89 B. a R. 647.— CAN. 
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- for both In that action he cannot afterwards 
bring another action for damages for which 
he omitted to ask in the first action.—* 
Rowntrhb (Alfred) Sc Sons, I/pd. v. Amm n 
(Frederick) Sc Sons (Poplar), Ltd. (1935), 
41 Com. Oas. 90. 

454a. .] — Deft., in an action in a county ct., 

gave notice of set-off, but failed in proving it, 
through the improper rejection of evidence, 
Sc the judge adjudicated against it : — Held : 
the adjudication was a bar to an action for the 
same claim. — Danes v. Parley (1853), 1 
0. L:K. 96; 1 W. E. 291. 

457. Add. Annotation : — Consd. Conquer t>. Boot, 
[1928] 2 K. B. 836. 

468. Add. Annotations : — Retd. Be Wilson, Wilson 
v. Bland, [1937] 8 All E. R. 207 ; Be Wilson, 
Em p . Wilson v. Trustee, [1937] Ch. 675. 

464. Add. Annotation: — Held. Berry v. Berry, 
[1929] 2 K. B. 316. 

478. Add. Annotations : — Consd. Workington Har- 
bour Sc Dock Board v. Trade Indemnity Co. 
(No. 2), [1937] 3 All B. R. 139. Reid. 
Mackenzie- Kennedy v. Air Council, [1927] 
2 K. B. 5X7. 

479. Add. Annotation : — As to (2) Refd, Marginson 
v. Blackburn Borough Council, [1939] 2 
K. B. 426. 

480. Add. Annotations : — Consd. Conquer v. Boot, 
[1928] 2 K. B. 330. Kxpld. Sc DHtd. Derrick 
v. Williams, [1939] 2 All B. R. 669. Consd, 
Smith (E. B. Sc Brian) (1928), Ltd. v. Wheat- 
sheaf Mills, Ltd., [1939] 2 K. B. 302 ; Towns- 
end v. Bishop, [1939] 1 All E. R. 806. Reid. 
Debenham v. Perkins (1926), 133 L. T, 252 ; 
British Sc French Trust Corpn., Ltd. v. New 
Brunswick Ry. Go., [1930] 1 All E. R. 13 ; 
Rowntree Sc Sons, Ltd. v. Frederick Allen Sc 
Sons (Poplar), Ltd. (1935), 41 Com. Cas. 90 ; 
Rose v. Ford, [1937] 3 All E. R. 869 ; Work- 
ington Harbour Sc Dock Board v. Trade 
Indemnity Co. (No. 2), [1937] 3 All E. R. 
139 ; British Sc French Trust Corpn. v. New 
Brunswick Ry. Co., [1937] 4 All B. R. 610 ; 
Marginson v. Blackburn Borough Council, 
[1988] 2 AU E. R. 639. 

482. Add. Annotation: — Reid. Palmer v. Crone, 
[1927] 1 K. B. 804. 


488. Add* Annotation Reid. Conquer v* Boot, 
[1928] % K. B. 886. 

489. Add. Annotations*: — Reid. British Sc French 
Trust Corpn., Ltd. v. -New Brunswick Ry. 
Oo., [1930] 1 All B. R. 13 ; Smith (E. B. Sc 

; Brian) (1928). Ltd. v. Wheateheaf Mills, Ltd., 
^ [1030] 2 K. & 802. 

492! Add. Annotation : — As to (l) Retd. Eastwood 
Sc Holt v. Studer (1926), 81 Com. Oas. 251. 

494. Add. Annotation : — Reid. Rose v. Ford, [1987] 
3 AJ1 E, R. 359. 

498a, .] — Held : a statement of claim should 

be struck out, & the action dismissed, on the 
ground that the matter was res judicata by 
aprevlous decision. 

The ct. has inherent jurisdiction to strike 
out as frivolous or vexatious a claim or 
defence, which has either been already 
decided in previous proceedings, against the 
party raising it, or might have been raised 
in a previous proceeding in which the facts 
necessary to raise it have been decided against 
the person who desires to raise them 
(Sorutton, L.J.). — Mackenzie-Kenned y v. 
Am Council, [1927] 2 K. B. 617 ; 96 L. J. 
K. B. 1146; 43 T. L. R. 733 5 71 Sol. Jo. 
033, 0. A. 

505, Add. Annotation: — Reid. British Sc French 
Trust Corpn., Ltd. v. New Brunswick Ry. 
Co., [1930] 1 AU B. R. 13. . 

608a. * .] — Mackenzie - Kennedy v. Air 

Council, No. 498a, ante. 

510. Add. Annotations : — Consd. West v. Auto- 
matic Salesman, Ltd., [1937] 2 K. B. 308. 
Reid. Conquer v. Boot, [1928] 2 K. B. 330. 

511. Add. Annotation : — As to (2) Consd. Conquer 
v. Boot, [1928] 2 K. B. 330. 

520, Add. Annotations : — Reid. Green v. WeatherUl, 
[1929] 2 Oh. 218 ; Marginson v. Blackburn 
Borough OouncU, [1938] 2 AU E. R. 630. 

521a. Proceedings In respect ol registered trade 
mark — Former proceedings before registra- 
tion.] — Pltfs. commenced an action for 
infringement of their registered trade marks 
Sc passing off. Sc delivered their statement 
of claim alleging acts of infringement Sc 
passing off by defts. Defts. moved to strike 
out the statement of claim, on the ground 
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468 I. Lease — Unsuccessful action for 
breach of oovenant aoainst subletting— 
Action for ejectment on oonvicUon under 
licensing- low*.] — Applt., lessee from 
reap. Sc licensee of an hotel, was con- 
victed of an offence under Liquor Act. 
1818 (N. S, W.). After the oonvlouon, 
toy a writ issued on the same day, reep. 
brought an action for ejectment against 
applt. .claiming to be_ entitled to 
poss e s si on on the ground of a breach 
by applt. of his covenant not to assign 
or sublet without resp.*s leave. Sc 
judgment was entered for applt. By a 
writ issued about a year after the Issue 
of the writ in the diet action, reap, 
brought another action for ejectment 
against applt., claiming to be entitled 
to pomesnon on the ground of the 
conviction : — Held : reap, was not 
debarred from relying on the oonviction 
by reason of the fact that in the first 
All gSb» 
of re-entry which ft gave him. — 

N. 8, Wi W. N. 7«— AW. 


PART IL SECT. 8. SUB-SECT. 2.— 
B. (a)W. 

4741. Fraud — Action j 
conversion of partnersi 

Eastern Trust Oo. e. : 

ID. L.R. 793: 1 M.P.E. 140.- 

PART II. SECT. 3. SUB-SECT. 8.— 
B. (to). 

486 UL .1 — Williams ASxars t>. 

Richards (1918). 85 B.G* R. 19. — GAN. 

496 Iv. .}— The ohlef test of res 

judicata Js Identity of Issue. The 
issue raised In the p r ese nt motion tor 
an of tim, for s e rvin g the 

statement of claim held not Jbo be 
identical with any issue that had been 
adjudicated in the earlier 
Inthis matter .— ^odbtin alSS 
[1988] 5wTw. R. 18.— OAR. 

PART IL SECT. 8, SUB-SECT. 8.— 
B* (4). 

807 ?l - — ■-vj— Where a cau s e of 
action is shown Sc the claim is defended, 
tried A derided, or where the rial issue 
b et wee n the parties, although not set 
out In the statement of claim, is tried 


Sc decided. It is not open to pltf.. by 
a subsequent notion relating to the 
same matters involved in the eedier 
proceedings, to put forward a claim 
or plea which he had an opportunity 
of putting forward in the earlier pro- 
ceedings but which he either omitted 
or chose not to put forward at that 
time. 6uob claim or plea is res 
judicata . — Wahl e . Nugent. 11984] 
3 D. L. R. 679 ; J1984) 8 W. W. B. 
1138; 18 Sash. L. R. 699: recap., 
L. R. 9T i [19M] 1 V. wTE! 

607 viL — .} — A suit b not barred 
by res judicata where, though the 
matter which forms the ground of 
attack might ham been made a ground 
of attaok in the former suit, rites, 
were not bound to do so. — Alsxn-tJD- 


368.— ZND. 

>41 
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(■hit the alleged acts of infringement Sc passing I 
off had bean already adjudicated upon or ! 
yore subsequent to the issue of the writ in the 
present action. The judge held that there 
was a total absence of any evidence that the 
alleged acts had ever been adjudicated upon. 
Defts. appealed : — Held : the reasons for the 
decision or the judge were right. — J aeger Co., 
Ltd. v. Jaeger (1929), 46 R. P. 0. 336, 0. A. 

629a. Judgment against separate estate of married 
woman — Action to obtain payment into court.] 
— Where the ct, in giving judgment against 
a married woman who is a defaulting trustee 
orders that the judgment be satisfied out of 
her separate estate & execution proves use- 
less it is not open to pltf . in a new action 
to obtain against her judgment in a different 
form for payment of the moneys into ot. As 
against her the matter is res judicata. But 
if it appear that she has transferred th^ 
moneys to a person with knowledge of the 
proceedings against her action will lie against 
the transferee as constructive trustee. Pltf. 
obtained against the first deft, a married 
woman judgment for payment out of her 
separate estate of the sum in dispute & costs. 
Evidence disclosed that the first deft, had 
parted with the whole of the sum, having 
transferred most of it to her sister, the second 
deft., who was not a party to the proceedings 
but knew of them at the time. Execution 
in respect of the judgment thus proving 
useless pltf. now brought this action alleging 
that the first deft, had paid the money to 
the second deft, in order to defeat any judg- 
ment for pltf., & that the second deft, received 
the money as constructive trustee : — Held : 
in regard to the first deft, the matter was rea 
judicata, as pltf. had already obtained judg- 
ment against her separate estate & therefore 
could not now on the same facts obtain 
against her another form of judgment for 
payment of the moneys into ct.-— G reen v . 
Wbatherill, [1929] 2 Oh. 213 ; 98 L. J. Oh. 
369 5 142 L. T. 216 ; 45 T. L. R. 494. 

Annotation : — Reid. Margins on v. Blackburn Borough 
Council, [1938] 2AUS.E. 539. 

535. Add, Annotation : — Generally , Refd. Margin- 
son v. Blackburn Borough Council, [1939] 2 
K. B. 426. 

538. Add. Annotation :—Ae to (1) Dlstd. Fresh- 
water v . Bulmer H&yon Co., [1933] Oh. 162. 
Consd. Holmes v. Watt, [1935] 2 K. B. 300. 
Refd. firm of R. M. K. R. M. v. Firm of 
M. R. M. Y. L., R. M. E. R. M. Somasun- 
diuwn Chetty tf. M. R. M. V. L. Supramanian 
Ohetty (1926), 95 L. J. P. 0. 197 ; Pirie v . 
Richardson (1926), 70 Sol. Jo. 1023 ; Cumber- 
land v. Lanarkshire Tram Co. (1927), 20 
B. W. 0. O. 780. Generally, Refd. Jenkins 
v . Jenkins, [1928] 2 E. B. 501. 


M0. Add. Annotation » : — ApM. Pirie • Riehecd* 
son, [1927] 1 E. B. 448. Refd. Re Pen ning ton 
A Owen, [1925] Oh. 825 ; Bennett White- 
head (1926), 96 L. J. E. B. 268 ; Hardie A 
Lane v. Ohiltem (1927), 96 L. J. E. B. 773 $ 
Freshwater v. Bulmer Rayon Co., [1933] Oh. 
162 ; Holmes u. Watt, [1935] 2 E. B. 300. 

546. Add. Annotation: — Refd. Pirie v. Richard- 
son, [1927] 1 E. B. 448. 

550. In the last line for “ case of the law ” read 
“ case out of the law.” 

Add. Annotation : — Refd. Pirie v. Richard- 
son, [1927] 1 E.B. 448; Cumberland v. 
Lanarkshire Tram. Co. (1927), 20 B. W. 0. 0. 
780. 

After this case add “ Compare Contract, 
No. 163a.” 

555. Before this case add : — 

See , note , Law Reform (Married Women Sc 
Tortfeasors) Act, 1935 (c. 30), s. 6. 

Add. Annotation : — Dlstd. Freshwater v . 
Bulmer Rayon Co., [1933] Oh. 162. 

555a. .] — Barker v. Martin (1647), Sty. 20 ; 

82 E. R. 498. 

556. Add. Annotation : — Ae to (1) Consd. Ellis v. 
Stenning & Son, Ltd. (1932), 101 L. J. Oh. 
401. Dlstd. Freshwater v. Bulmer Rayon 
Co., [1933] Ch. 162. Apld. Ash i>. Hutchin- 
son Sc Oo. (Publishers), Ltd., [1936]Ch. 489. 
Aa to (2) Refd, South Bedfordshire Electrical 
Finance, Ltd. v . Bryant, [1938] 3 All E. R. 
580. Generally , Refd. Cumberland v. Lanark- 
shire Tram Co. (1927), 20 B. W. 0. 0. 780. 

657. Add. Annotation: — Aa to (1) Refd. Clark v. 
Urquhart, Stracey v. Urquhart (1929), 141 
L. T. 641. 

559. Add. Annotation : — Aa to ( 1) Apld. Brooke v. 
Bool, [1928] 2 E. B. 578. Refd. Debenham 
v. Perkins (1925), 133 L. T. 252 ; Rowntree 
Sc Sons, Ltd. v. Frederick Allen Sc Sons 
(Poplar), Ltd. (1935), 41 Com. Cas. 90 ; Ash 
v. Hutchinson Sc Go. (Publishers), Ltd., 
[1930] Oh. 489. 

566. Add. Annotation : — Expld. Ellis v. Stenning 
(John) Sc Sons, Ltd., [1932] 2 Oh. 81 . Consd. 
Re Simms, Ex p. Trustee, [1934] Ch. 1. 

567. Add. Annotation : — Expld. Ellis v. Stenning 
(John) Sc Son, Ltd. (1932), 101 L. J. Ch. 401. 
Refd. Freshwater v. Bulmer Rayon Co., 
[1933] Ch. 162. 

568. Add. Annotation: — Aa to (1) Sc (2) Refd* 
Lynn v. Bamber, [1930] 2 E. B. 72. 

5 g 9 a , ,] — Where two are bound, jointly Sc 

severally, Sc the obligee has judgment against 
one, he may sue the other. — Higgens’ Case 
(1605), 6 Oo. Rep. 46a ; 77 E. R. 822. 


PART U. SECT. 8. fl 

B. (•). 

• l Action for judicial eepara- 

ttpn—£hdt$eguent eurffcm/or sgwrert oa 

v. lifownwSoN, fiestl 8 

. W. R. 88 ; Offd., [1938] iW.W.R. 
688.— OAR. 

PART IL SECT. 8, SUB-SECT. I.— 

. (f>. 




VM mm? one erase of action, f it was 


finding that pltf. could recover no 
damages after commencement of a 


ment had not been rapeatod 

the question was res fumoata 

the parties.— M cIntosh «. P inw, 
[l^MJ^D. It. R. 490 ; 65 O.Ja. R. 

PART IL SECT. 8, SUB-SECT. 3*— 
B. (g). 

sa. Action for rent— Eviction ple a de d 


Sc a reduction is made on the amount 
claimed on the ground that be has been 
evicted by the landlord from part of 
the premises, he cannot afterwards 
maintain trespass against the landlord 
for the same aotlon which he relied 
on as an eviction in the former action. 
—Romm v. McCullough (X869), 9 
N. B. R. <4 All.) 951.— CAN. 

PART IL SECT. 3, SUB-SECT. 8.— 
0. (b) I. 

Application to se 


1. 


atide judgment <t add' new jwrfp.P- 
Hudson's Bat Oo. v. SoorrjB. O), 




„ Scott <B. CU, 

4D. LR. 078 ; 3W.W.R. 993. 


. sa 


Cum 578—686. English AND EMPIRE 

*' 

578. A&L Annotofton to (2) Rtfd. Firm of 
B. M. K. B. M. v. Firm of M. B. M. V. L., 
[1926] A. 0. 761. 

575a, Power to set aside Judgment.] 

— A judgment in Penang against deft., 
described in the writ by the group of letters 
under which a money-lending Arm there 
carries on business followed by the name of 
the firm’s local representative, is a judgment 
against the local representative personally, 
whether he is a partner in, or merely an 
agent for, the firm. A subsequent suit for the 
same debt against the firm itself is barred. 
The ct., including the appellate ct., has no 
jurisdiction on motion to set aside the earlier 
udgment on the ground that pltf. was 
gnorant of its effect in law. — Firm op 
R. M. K. B. M. v . Firm of M. R. M. V. L., 
[1926] A. 0. 761 5 136 L. T. 646 5 *te6 nom. 
Firm of B. M. K. B. M. v. Firm of M. B. M. 
V. L. # B. M. K. B. M. SOMASUNDARAM 
Chetty v . M. B. M. V. L. Supramanian 
Chetty, 95 L. J. P. C. 197 ; 42 T. L. B. 686, 
P. 0. 

Annotation ffolld. Kinch v. Walcott, {1929] A. O. 482. 

577. Add . Annotationa : — Consd. Bennett v. White- 
head, [1926] 2 K. B. 380. Retd. Anderson v . 
Equitable Assce. Soc. of United States (1926), 
134 L. T, 667 ; De Beam (Prince) v. La 
Oompagnie D’Assurances La Federale Be 
Zurich (1937), 42 Com. Cas. 189. 

577a. Action against partner — Subsequent 

action against firm J — Firm of B. M. K. B. M. 
v. Firm of M. B. M. V. L., No. 675a, ante. 

579. Add. Annotationa : — Aa to (2) Consd. Chris- 
topher (Hove), Ltd. v. Williams, [1936] 3 
All E. R. 68. Refd. Debenham v. Perkins 
(1926), 133 L. T. 252 ; Bennett v. White- 
head, [1926] 2 K. B. 380 ; Firm of B. M. K. 
11. M. v. Firm of M. R. M. V. L., B. M. K. 
R. M. Somasundaram Chetty v. M. R. M. 
V. L. Supramanian Chetty (1920), 95 L. J. 
P. C. 197. 

680. Add. Annotation : — Distd. Debenham v. 
Perkins (1926), 183 L. T. 252. 

681a. Judgment for debt inourred 

after separation.] — Where an action for goods 
sold is brought against a wife on a bill con- 
taining a number of items, & judgment is 
recovered against her on all items purchased 
after a certain date, on the ground mat since 
that date she has been acting as principal 
by reason of her having separated from her 
husband on that date, proceedings may 
subsequently be taken against the husband 
as agent for the items purchased prior to that 
date, since there are two distinct causes of 


Digest Supplement. 

action, A there has been no election by suing 
of the wife to judgment on the whole or part 
of one undivided debt. — Dbbenham’s, Ltd. 
v. Perrins (1925), 183 L. T. 252, D. Ct 

582. Before this case add : — 

See , note, Law Reform (Married Women & 
Tortfeasors) Act, 1935 (c. 30), s. 8. 

585. Add. Annotationa : — Aa to (2) Consd. Ellis v . 
Storming (John) & Son, Ltd., [1932] 2 Oh. 
81. Refd. Re Simms, [1930] 2 Oh. 22. 

585a. Nuisance — Unsatisfied judgment against one 
tortfeasor — Action against another tortfeasor.] 
— In 1931, the owners & occupiers of a farm 
on the banks of a river brought an action 
against a limited co. (hereinafter called the 
selling co.), manufacturers of artificial silk, 
for polluting the stream & causing damage 
& injury to the farm & to their business as 

» farmers from 1925 to May, 1928. The sell- 
ing co. in their defence pleaded that in Mar. 
1928, they sold the goodwill of their business 
& all their property to a purchasing co. as 
from Feb. 1, 1928, & that it was agreed 
between them & the purchasing 00 . that the 
latter should satisfy &; discharge all liabilities 
»& obligations of the selling co. & indemnify 
them against all actions & claims in respect 
thereof ; that in Sept. 1928, the same pltfs. 
had brought an action against the pur- 
chasing co. in respect of the same damage 
& injury from May, 1928, A that it was then 
agreed between pltfs. & the purchasing co. 
that, for the purpose of calculating the 
amount of damages suffered by pltfs., the 
damages caused by the selling co. should be 
added to those caused by the purchasing 
co. ; that in Oct. 1929, pltfs. recovered judg- 
ment whereby an inquiry was directed what 
damages pltfs. had sustained through the 
pollution of the river by the purchasing co. 
or their predecessors in title, the selling co. ; 
that these damages were assessed at £265, A 
that the judgment remained in force. Sub- 
sequently an order was made for the com- 
pulsory winding-up of the purchasing co. & 
the judgment was wholly unsatisfied : — 
Held : the facts pleaded in the defence 
afforded no answer to the action against the 
selling co., inasmuch as they suggested neither 
a release of the selling co. from the causes 
of action complained of, nor serrible an accord 
& satisfaction thereof or any merger of them 
in the judgment. — Buimer Rayon Oo., Ltd. 
v. Freshwater, [1933] A. 0. 601 ; 102 L. J. 
Oh. 318 ; aub nom. Freshwater v. Bulmer 
Rayon Co., Ltd., 149 L. T. 409. H. L. 

586. Add. Annotation: — Consd. Freshwater v. 
Bulmer Rayon Oo., [1933] Oh. 102. 


FART II. SECT. 8, SUB-SECT. 2.— 
0. (0) 

678 I. Unsatisfied iudoment.h-The 
fact that a decree has-been obtained 
against one of a number ot Joint sc 
several obligants doqs not precludes 


against the 

others. If satialaotiotrhM not been got 
under tbe decree already obtained^-- 
Stbvxn 0 . BhoapyNqbmaw A Oo., 
[1998] 8. O. 361.— BOOT. 


PART II. iBOT. 8. SUB-SECT. 2.— 

C. <d) I. 

n I. . 1 — Where It had not been 

established that In contracting to pay 
a commission, deft, had been noting 
as the agent of H. A that pltf. had 
eleoted to look to H. for payment :~ 


Held : a j udgment by default recovered 
by pltf. against H. did -not render 
pltf. s claim against deft, res judicata 
sinoe the cause of action against deft., 
which It was admitted pltf. had before 
he sued H., did not exist against the 
latter A was not affected by the judg- 
ment.— W illiams v. Hodqrbs. {1921 J 
9 W. W. R. 186 ; 66 D. L. R. 691 ; 
60 S. 0. R. 664.— CAN. 

o f. Judgment by defentU aoaind 
hnsbond.l — Where two persons are sued 
Jointly A Judgment by default is 
entered against oat of them pltf. then 
cannot turn round A ear that that 
deft, was an agent of the other A 
recover Judgment against the latter as 
the principal. —Carroll v. Khnkxrlkv 
*• 10M: * 

34 . 


PART II. SECT. 8. SUB-SECT. 2.— 
C. (d) ii. 

sa. Libel . \ — A judgment for lfbel 
against a wholesale news agency with 
respect to its distribution of defama- 
tory matter to its several retail selling 
agents is not a bar to actions against 
the retail agents based on the sale of tbe 
same matter to the public. The whole- 
sale agency A the retail vendor are not 
joint tortfeasors.— Lambert & Lambsbx 



PART II. SECT. 8, SUB-SECT. 

0. (s). 

586 Iv. .1 — Abdub Rahim v. 

MAhombd Barkat Axj <1997), 66 
U R. Ind. App. 26. — IND. 


*89. Add. Annotations : — As to (2) Consd. Ellis v 
SteaniBg (John) & Son, Ltd. (1932), 101 
L. J. Ch. 401. Refd. Freshwater v. Bulmer 
Rayon Oo., [1033] Oh. 102. 

90* Add. Annotation Apld. Deanerley v. Prest- 
wich U. D. C. (1920), 141 L. T. 002. 

593* Add. Annotations : — Apld. Dexters v. Hill 
Or^t Oil Co. (Bradford), [1920] 1 K. B. 348. 
Reid* Anderson v. Equitable Assce. Soc. of the 
United States (1920), 134 L. T. 557 ; United 
Australia, Ltd. v. Barclays Bank, Ltd., F1939 1 
2 K. B. 53. 


> 97a * ; Meaning of “ forthwith ” ]— 

Forthwith ” means, forthwith upon demand 
by the person entitled to the certificate, & 
not forthwith upon the dismissal of the com- 
plaint. A certificate was applied for by the 
person entitled, five days after the complaint 
had been dismissed, & granted two days 
after the application, but dated as of the day 
upon which the complaint was made : — Held : 
to have been made out “ forthwith ” within 
Offences Against the Person Act, 1828 (c. 31), 
s. 27, & to be a good defence, under sect. 28, 
to a subsequent action for the same assault. — 
Costab v . Hetherington (1859), 1 E. & E. 
802 ; 8 Cox, O. C. 175 ; 28 L. J. M. C. 198 ; 
33 L. T. O. S. 105 ; 23 J. P. 003 ; 5 Jur. N. S. 
985 ; 7 W. R. 413 ; 120 E. R. 1111. 

599a, What amounts to conviction.] 

— To an action for an assault deft, pleaded 
that, before action brought, pltf. caused deft, 
to be summoned before a magistrate to answer 
a complaint in respect of the assault, & that 
the magistrate “ adjudged & determined the 
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said complaint & charge, & then ordered 
deft, then to pay, & then convicted him, 
deft., in the costs as well of the said complaint 
& charge as of the hearing thereof, but did 
not further order or convict deft.” The 
magistrate had decided only that deft, should 
enter ioto recognisances to keep the peace & 
pay the costs thereof, & such costs only had 
boen paid. No record of a conviction was 
produced, but the magistrate’s clerk stated 
that it was not the practice to draw up a 
formal conviction in such oasos : — Held : 
the plea was no bar to the action within 
Offences Against the Person Act, 1801 
(o. 100), s. 45. & taking it as it stood it was 
not proved. — Hartley v. Hindmarsh (1800), 
L. R. I C. P. 553 ; Har. & Ruth. 007 ; 35 
L. J. M. C. 255 ; 14 L. T. 795 ; 12 Jur. N. S. 
502 ; 14 W. R. 802. 


Annotation* jsixpia. n. v . mum ub»U), *4 Q. B. D. 423. 
Reid. Police Conor, for the Metropolis v. Donovan (1903). 
52 W. R. 14. 


600a. Defendant bound over — Subsequent 

action for same assault.] — Jones v. Lamond 
(1935), 79 Sol. Jo. 859. C. A. 

628. Add . Annotation : — Consd. I. R. Gomrs. v. 

Sneath (1932), 48 T. L. R. 241. 

631. Add. Annotation : — As to (1) Consd* I. R. 

Comrs. v. Sneath (1932), 48 T. L. R. 241. 
647. Add. Annotation: — As to (1) Consd. Pirie v. 

Richardson, [1927] 1 K. B. 448. 

659. Add. Annotation : — As to (2) Apld. The Point 
Breeze, [1928] P. 135. 

After this case add u See, also. Admiralty, 
No. 700b.” 


Part III. — Estoppel Quasi of Record. 

72. Add. Annotation : — Refd. Hyman v. Hyman, I 686. Add. Annotations : — Dlstd. Re Stollery, Weir 
[1929] A. C. 001. I v. Treasury Solicitor, [1920] Oh. 284. Refd. 


ART II. SECT. 3. SUB-SECT. 2. — E. 

694 i. Summons for assault — Dismissal 
— Subsequent action for same assault .) — 
Jn an action for assault & battery, deft, 
leaded that an information had been 
node against him by pltf. before a 
magistrate In respect to the trespass 
ieolared on, under Dominion Act, 
-2 8c 33 Viet. c. 20, s. 43, & that the 
nagistrate, after hearing, dismissed 
be information & gave deft, a certifi- 
cate of dismissal, whereby 8c by force 
>f the statute he was released from the* 
action : — Held : the plea was in- 
efficient in not stating that the com- 
plainant had prayed the magistrate 
o proceed summarily. — Wilson v. 
Jodyre (1806), 26 N. B. R. 516.— CAN. 

sc. Acquittal on charge of murder — 
Subsequent charge of assault occasioning 
xctual bodily harm.}— -Alter being 
acquitted on a trial for murder the 
moused were charged with assault & 
attery occasioning actual bodily harm 
o the man whom they had been 
iioqultted of murdering. They pleaded 
ms judicata : — Held: sinoe the fact 
»f the assault in question was involved 
n the alleged murder, i.e. if there was 
murder It oould only be because there 
ms the assault. Sc. therefore. It must 
»ave been considered 8c directly 
adjudicated on by the jury, the 
loquittal on the charge of murder 
wndered the matter of the assault 
ms judicata as between the Grown 8c 
be accused, 8c was a bar to the second 
charge. — R. v. Gosbelin,* 11928] 1 


W. W. R. 134 ; 50 Can. Grim. Caa. 287. 
—CAN. 

598 111. Necessity for 

certificate of conviction .) — Jude v. 
Archer 8c Goodman, [1924] l D. L. R. 
448 ; £1924] 1 W. W. R. 279 ; 41 Con. 
Crim. Can. 289 : 18 Sask. L. R. 32.— CAN. 

S i. Subsequent conviction for 

same offence — Whether appeal in action 
constituted “further proceedings .**) — 
Pltf. sued deft, by civil bill for £20 
damages for assault. The Recorder 
held in pltf.'s favour, & gave a decree 
for ".l 4 5*. Deft, appealed from the 
decree, 8c entered into a recognisance 
as provided by 45 8c 46 Viet. o. 29, s. 6. 
After the oase had been at hearing 
before the judge of Assise for a short 
time, deft, admitted the assault 8c the 
reasonableness of the damages awarded, 
8c raised a new defenoe which had not 
been available to him in the county 
ct. Deft, relied upon Offences Against 
the Person Act, 1861, c. 100, s. 43. 
8c It was oontended on his behalf that 
deft. ’e conviction coupled with the 
payment of the penalty operated as a 
release from ** all further or other 
proceedings,” including the re-hearing 
of the oivu bill on appeal : — Held : the 
appeal did not constitute “ further or 
other proceedings ” within Offences 
Against the Person Act, 1861. t. 46. — 
Maoeb v. Storet. (1929) N. L 134.— 
IR. 

rii. — Conviction for tarns offence 
— Whether bar to action.]— A conviction . 
of a servant for having refused A 
neglected to obey the lawful commands I 

35 


of his master: — Held: to render the 
servant’s claim herein for damages for 
wrongful dismissal res judicata. — 
Sohill v. Balfour. [1937] 2 W. W. R. 
249.— CAN. 

•f. Order for maintenance of infant — 
Subsequent criminal proceedings — - No 
bar.) — Re Brooks (1930), 54 Gao. O. O. 
334.— CAN. 

PART II. SECT. 4, SUB-SECT. 8. 

628 I. General rule.) — Lack of Juris- 
diction in the ct. deprives a Judgment 
of any effect whether by estoppel or 
otherwise, even though the party 
alleged to be estopped sought the 
assistance of the ct. whoso Jurisdiction 
la impugned. — McIntosh v. Parent, 
[1924] 4 D. L. R. 420 ; 65 O. L B. 
552.— CAN. 

PART 11. SECT. 6, SUB-SECT. 1. 

688 e. .J — Joubnbay p. Rail* 

wat Passengers Assurance Oo.. 
[1924] 1 D. L. R. 308 ; 50 N. B. B. 
301.— CAN. 

PART II. SECT. 6, SUB-SECT. 8. 

■t. Should not be pleaded in state- 
ment of claim.}— Victoria Lumber & 
Manufacturing Co., Ltd. v. Thomsen 
8c Clark (B. O). fl926) 4 D. L. R. 
971 : [1926] a W. W. R. 469.— CAN. 

m. Should not be pleaded in counter- 
claim .) — V rcrroBLA Lumber ft Manu- 
facturing Co., Ltd. v. Thomsen ft 
Clark (B. CJ, 4P.L.R. 971 ; 


[1926] 8 W. w. R. 469 
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Be Pitta, Ooz p. Kilsby <1081), 47 T. L. R. I 687. Add. Annotation.— BtlA. York Gtaaa Co. «. 
293. 1 Jubb (1925), 134 L. T. 86. 
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Part V.— Estoppel by Deed. 


734. Add. Annotation Refd. Torbay Hotel t>. 

Jenkins, [1927] 2 Ch. 225. 

786. Add. Annotation : — Retd. Freshwater v. Bul- 
mer Rayon Oo., [1983] Oh. 162. 

771. Add. Annotations : — As to (2) Coned. Be Parent 
Trust Sc Finance Co., [1936] 3 All E. R. 432. 
Apprvd. Greer v. Kettle, [1938] A. 0..156. 
776. Add. Annotation : — As to (1) Retd* Parr v. 
A.-G., [1926] A. C. 239. 

786a. J — The recital, in a deed, of a former 

deed between the same parties, proves, as 
between the parties, so much of the former 
deed as is recited, but no more. — G illett v. 
Abbott (1388), 7 Ad. Sc HI. 783 s 3 Nev. 
Sc P. K. B. 24 ; 1 Will. WolL & H. 91 ; 7 
L. J. Q. B. 61 ; 2 Jur. 300 5 112 B. R. 665. 
Annotation : — Bdfl. Fishmongers Mystery Wardens Ac 
Commonalty v. Robertson ftBtalnes (1848), 18 L. J. C. P. 
55. 


790. Add: Annotation : — Dbtd. Greer v. Kettle, 
[1938] A. C. 156. 

810. Add* Annotation: — As to (1) Sc (2) Consd. 
GTeer v. Kettle, [1938] A. O. 156. 

818a. Existence of shares.] — By an agreement 
made between A. co. & M. co. A. co. in con- 
sideration of an advance to it of £260,000 by 
M. oo., agreed to repay that sum with interest, 
Sc charged certain specified shares as security, 
among these being 275,000 fully paid shares 
of £1 e&oh in the 1. co. By another agree- 
ment of even date made between the P. co. 
Sc the M. co., which recited that in considera- 
tion of the M. co. having, at the request of the 
P. co., advanced to the A. co. the said sum of 
£250,000 on the security of the above 
mentioned charge, which was set out in the 
Sched., A showed the 275,000 shares in the 
1. co. to be included in the charge, the P. 
oo. covenanted that, in the event of the A. 


co. filing to repay that sum, that P. co. 
should be considered & held as principal 
debtors for all moneys secured by the first 
agreement, Sc it further provided that, as 
guarantors, the P. oo. should not be released 
or their liability affected by time being given 
to the borrowers or by the M. co. omitting or 
neglecting to protect the security created 
thereby, or by any other act, omission or 
thing whatsoever whereby but for this pro- 
vision the guarantors, as sureties only, would 
have been released. When these agreements 
were entered into, both the M. co. Sc the P. 
co. believed that the 275,000 shares in the 
I, co. had been validly issued ; but later it 
was discovered that those shares had not 
peon issued, Sc that accordingly the debt had 
never been secured on these shares. The A. 
/co. not having repaid the whole of the loan 
to the M. co., the liquidator of the latter 
co. claimed the unpaid balance from the P. 
co. : — Held : (1) as what P. co. agreed to 
guarantee was the repayment of a debt 
effectively secured by {inter alia) 276,000 fully 
paid shares in the I. oo., & as in fact the debt 
was not so secured, the P. co. was under no 
liability, Sc was not estopped by the terms 
of the recital in the guarantee ; (2) on the 
true construction of the guarantee the recital 
was intended to be the statement of the M. 
co. Sc not to be that of the P. oo. — Greek v. 
Kkttijs, [1938] A. O. 166 ; [1937] 4 All E. R. 
396; 107 L. J. Oh. 66; 158 L. T. 433; 
64 T. L. R. 143 ; 82 Sol. Jo. 133, H. L. ; 
sub nom . Be Parent Trust Sc Finance Co., 
Ltd., [1936] 3 All E. R. 482, C. A. 

828. Add. Annotations : — Distd. Re King’s Settle- 
ment, King v. King, [1931] 2 Oh. 294. Retd. 
Tseng Chuen v. Li Po Kwai, [1932] A. 0. 
715 5 Abigail v . Lapin, [1934] A. 0. 491. 


PART III. SECT, i, BUB-SECT. 6. 
■b. Dismissal of first petition based 
on alleged fraudulent preference .1 — The 
doctrine or res judicata Is applicable to 
proceedings In insolvency. Therefore, 
the dismissal of a petition In respect of 
a sale by the insolvent on the ground 
that the. sale did not amount to a 
fraudulent preference; — Held : a bar 
to a subsequent petition by a creditor 
In respect of the same sale. — R an- 
qapfa v. Ranqappa (1933), I. L. R. 
59 ; Mad. 305.— IND. 

PART V. SECT. 1. 
so. Inapplicable in India.) — The doc- 
trine of estoppel by deed M In its 
technical sense oannot he said to exist 
in India. — J ohnston e« Gorin Singh 
( 1931), L L. R. 19 hah. 548.— WO, 

PART V. SECT, A SUB-SECT. 1. 
sf. Te en e r ruS db tsvid — Lessor under 

dim&wfflhi TOaS ttaNawnST cfM. 

executed a lease of certain immovable 
property for a term of 91 years In 
consideration of the sum of rupees 
5 lacs as advance of the total rant 
payable for Sc during the 
of 91 years, on a 

by the Nawab _ 

possession : — Held : as the tease con- 
travened condition (1) of the Mursmdfc- 


bad Act it was null ft void 5c the 
Nawab was entitled to recover 
possession of the demised property. 
The Nawab was not estopped from 
denying the validity of the lease by 
reason of the Act as he was a person 
under dlsabUtty.— Mubbhipabad Na- 
wab v . Btlas Bov Choudhttbi (1998), 
I. L. R. 56 Oslo. 959.— INO. 

PART V. SECT. A SUB-SECT. 9. 

709 1. General rule.] — T., to whom a 
patent of land issued, by deed poll 
made prior thereto?*?!# the landtoX. : 
— Held: In obtaining the patent T. 
was estopped by the deed from setting 
up title m himself under the patent.— 
RoramsoN a Dauby (1689), 11 O. R. 
359.— CAN. 

PART V. SECT. A SUB-gSCT. A 

se. By n omin ee of Crown to oonoey 
land—Bubscguent grant Jo dremaer.h- 
Where the nominee of the Cfrown gave 
a bond for a deed of the laadtobemade 
when the patent should Issue, 4c tn 
the - 


„ bund conveyed ft oovena 

to guarantiee the title : — Held : 

Aw 

36 


MoQxu. 


«. SHBA (1846), 9U.O.R. 483.— OAN. 
PART V. SECT. 4, BUB-SECT. 3.— C. 


M. that money in t he _ _ 

solr. should be appropriated for that 

existing mtge. duly executed by pltfs. 
was received by the solr. ft exhibited 
to both deft, ft M T It was not regis- 
tered, however, ft the solr. abeoonded 
without paying over the money to the 
mtgees. or being requested by me 

ssr vk: 

who had particular 

transaction, said that 1 

the matter. Deft, twice] 
to M. on Ms mtge., they b« 
that it was in affect ft 



were not entitled to enforce their mtmh, 

wrongdffar ^ Sc 

SHSft . by theSemSSKSmn a m s rt- 
r that their mortgage had apt been 


19301 3 W. 
1 B. O. R. 


a*®** 



VoL m— Estoppel. (Mm 8881— 1080, 


— In order to keep the trusts of a 


settlement off the title, the settlor oonveyed 
the property to oerfcain grantees by deed of 
sift m oonmderation of his love & affection 
for them. The grantees at the same time 
executed a deed poll declaring trusts in 
favour of the settlor & other beneficiaries. 
The conveyance & the title deeds were handed 
to the grantees, the deed poll being retained 
by the settlor's solr. The grantees purport- 
ing to be absolute owners created equitable 
incumbrances on the property in favour of 
certain incumbrancers for value without 
notice of the trusts : — Held : as the settlor's 
conveyance contained a direct misrepre- 
sentation necessarily implying that the 
grantees were absolute owners, the settlor 
% the other beneficiaries claiming under him 
were estopped from denying this statement 
against the equitable incumbrancers, & their 
prior equity was therefore postponed . — Be 
KING’S SETTLEMENT, KING V. KING, [1931] 2 
Oh. 294 ; 100 L. J. Ch. 359 ; 145 L. T. 517. 

Annotations : — Retd. Tseng Ohuen v. LI Po Kw&i, [1932] 
A. O. 716 ; Abigail v. Lapin. [1934] A. O. 491. 


881. Add* Annotation: — Refd. Liddiard c. Wal- 
dron, [1933] 2 K. B. 819. 

847. Add. Annotation : — Refd. Maritime Electric 
Co. v. General Dairies, Ltd., [1937] A. 0. 610. 

851. Add. Annotation : — Refd. Blay v. Pollard & 
Morris, [1930] 1 K. B. 628. 

916. Add . Citation .—94 L. J. Oh. 159. 

948. Add. Annotation : — Consd. Greer v. Kettle, 
[1938] Oh. 156. 

965. Add. Annotation : — Refd. A.-G. v. Glen Line 
& Liverpool A London War Risks Insce. 
Assoon. (1929), 34 Com. Oas. 309. 

998a. S. P . Skabourne v. Powel (1686), 2 Vem. 
11 ; 28 E. R. 019. 

Annotation : — Retd. Smith *. Osborne (1367), 6 H. L. Oas. 
376. 

993b. .] — Clayton v. Newcastle (Duke) 

(1082), 2 Oas. in Oh. 112 ; 22 E. R. 871, L. 0. 
Annotation : — Refd. Morse v. Faulkner (1793), 3 Swan 
429, n. 

1018. Add. Annotation: — Refd. Greer v. Kettle, 
[1938] A. 0. 160. 


Part VI. — Estoppel in Pals. 


1019. Add. Annotations: — As to (1) Refd. Green- 
wood v. Martins Bank, Ltd. (1931), 47 
T. L. R. 607. Ae to (2) Apld. Sullivan v. 
Constable (1932), 48 T. L. R. 207. Refd. 
Farrow v . Orttewell, [1933] Oh. 480 ; Square 


v. Square, Oowan v. Cowan, [1935] P. 120 ; 
Official Trustee of Charity Lands v. Ferri- 
man Trust, Ltd., [1937] 3 All E. R. 85. 

1020. Add. Annotations : — As to (1) Refd. Ropner 
S.S. Co. v. Morgan, Miller v . Morgan, [1936] 


PART V. SECT. 4 , SUB-SECT. 6. 

848 vil. .1 — Applt. & reap. 

entered into a contract for the sale & 
purchase of certain leasehold land & 


templated . . -- 

payment of the whole purchase, « 
after transfer applt. had. the right 
either to require reap, to give a mtge. 
or himself to enter a caveat against 
dealings. Applt. lodged a caveat. 
The transfer contained statements 
acknowledging receipt of the purchase 
price & that the price was the same as 
that referred to in the agreement 
Held : the statements in the transfer 
did not work an estopped by deed, & 
there was no need to obtain rectifica- 
tion of the transfer. — GQwkr v. 
Waplbs, [19301 S. A. S. R. 120.— 
AUS. 

863 1. Operation of rule— Money paid 
to soHcitor producing exMtded deedr- 
No intention that money Should be paid 
over to party to deed, h— A solr. obtained 
from pltL, bis client, a oheque for 
91,100. representing that he would 
invest it upon the security of a mtge. 
upon land which had been mortgaged 
to bis sister, whoee^mtge. 

l to him " re 

nup. *v xv. si. | vy.a .brief 

description of land upon which darts, 
hadnmdeamtge. to the solr/s father*! 

XT^iewK: notified daft*, feat 

the exon, desired payment of this 
mtge.. Sc that he had a clie nt wh o 

ff&T’S* MTS’S 

ohaqos to the solr., who paid off the 


it. The 91,100 was mtoapL 
by the sou., who absconded in 1926. 
It was Intended that the mtge. moneys 
should be paid to the exors. 3c not to 
mtgora., & this pltf. nnderstood. 
This action was brought to enforce 
the mtge., Sc pltf. in her evidence at the 
trial stated that the solr. showed her 
the mtge. in Mar. 1923 HeW ^ Jh« 

facts that the mtgor. delivered the 
mtge. to the solr. k that he showed 
it to pltf. did not amount to a repre- 
sentation that the moneys advanced 
by pltf. had been paid to the holders 
of the first mtge., « that it had been 
discharged, & it could not be said that 
the mtgors. were estopped from dis- 
pu ting the fact that the moneys had 
been advanoed to them. — Murray v. 
Cbobsland, [1929] 4 D. L. R. 721 ; 64 
O. L. R. 403.— OAN. 

PART V. SECT. 6. 
sd. Transfer under Beal Brp>er*v 
Act — Without special oovenani*--E<mtf- 
able intend sxdstQiatnSly aomtired by 
transferor.) — A transfer of lend, in the 
form provided In the Real Property 
Act, made by the registered owner k 
without any special” oovet Umts or 
recitals, does not operate as an estoppel 
Sc does not vest u the transferee an 
equitable interest subsequenty acquired 
by the transferor In the absence of any 
fraud or misrepresentation by the 
Uttar. — Bennett v. Gilmoub (1906), 
16Man. L. R. 304.— OAN. 

ss. Deed of odopUo^Aesgm^mied 
by all necessary ceremonies.) — where an 
adoption haa taken piaoe with great 
pubShSty k with d ue perf ormaoee at 
all /Ub neosssecy oecemonles. c a 
formal deed of adoption, bed, been 
executed k registered It the adopted 
eon had been motived into the family 

zrLss-sSX,' £ aSK 
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mother was precluded from afterwards 
disputing the adoption. — Pharam 
Pbakash v. Kalawati Deri (1928), 
I. L. R. 60 All. 886.— IND. 

PART V. SECT. 8. SUB-SECT. 3.— C. 

993 vil. .}— Dob d. Tiffany v. 

MoEwan (1887), 6 O. S. 698.— OAN. 

PART V. SECT. 9. 

See cases in Part II., Soot. 5, sub- 
sect. 2, ante. 

PART VI. SECT. 1. 

1019 i. General rule .] — The reason 
for precluding a party from roly lug 
upon an actual state of affairs as the 
foundation of his rights lies in the 
injustice of permitting him to depart 
from some contrary assumption if 
another party baa baaed his conduct 
upon it. The Injustice of allowing 
him to disregard the assumption must 
arise from the circumstances attending 
its adoption by the other party. There 
are well recognised grounds for com- 
pelling adherenco to snob an assump- 
tion. One suoh ground is that the 
assumption has been made because a 
belief in its correctness has been in- 
duced by the representation or the 
conduct of the party seeking to depart 
from it. But what makes it -unjust 
to permit the departure from an 
assumption so induced is that, were it 
permitted, the party so Induced would 
through making the assumption find 
■ Mmtwif In a position occasioning 
material detriment to himself. With- 
out this element there is no estoppel. 
It must appear that upon the faith of 
his belief by act or omission he has 
placed himself in a position which, if 
his belief proved incorrect, would be 
productive of lose. — Nbwbon v. Oity 
Mutual Lif* Assurance Sogwit, 
Ltd. (1036), 53 O. L. R. 728 ; 9 aTl. J. 
78.— AU8. 
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Cases 1020 — 1086 . English and Empire Digest Supplement, 


1 K. B. 1. As to (4) Consd. Rodenhurst 
Estates, Ltd. v. Barnes, Ltd., [1930] 2 All 
E. B. 8. Generally, Retd* Be Tchihatchef 
v. Salem! Coupling, Ltd., [1982] 1 Oh. 880 ; 
Maritime Electric Go. v. General Dairies, Ltd., 
[1987] A. 0. 010. 

1021. Add. Annotation s ; — Aa to (1) Retd. Slingsby 
v. District Bank, Ltd. (1931), 48 T. L. B. 114. 
Aa to (2) Retd. Jones v. Waring Sc Gillow, 
[1920] A. O. 070. Generally , Retd. Common- 
wealth Trust v. Akotey (1925), 94 L. J. P. C. 
107 ; Mercantile Bank of India, Ltd. v , 
Central Bank of India, Ltd., [1988] A. C. 
287. 

1022. Add. Annotations : — As to (1) Retd. Be 
Bruce, Brudenell v. Brudenell, [1932] 1 Ch. 
310 ; Wirral Estates, Ltd. v. Shaw (1932), 
96 J. P. 143. 

1082. Add. Annotations: — Retd. Greenwood v. 
Martin’s Bank, Ltd., [1932] 1 K. B. 371 ; 
Farrow v. Orttewell, [1933] Ch. 480 ; Square 
e. Square, Cowan v . Cowan, [1935] P. 120 ; 
Official Trustee of. Charity Lands v. Ferri- 
man Trust, Ltd., [1937] 8 All E. B. 85* 

1086. Add, Annotations : — Consd. Mercantile Bank 
of India, Ltd. v, Central Bank of India, Ltd., 
[1938] A. C. 287. Retd. Lloyds Bank v . 
Chartered Bank of India, Australia Sc China 
(1928), 97 L. J. K. B. 009 ; Greenwood u, 
Martins Bank, Ltd. (1931), 47 T. L. R. 007. 
1036a. - — *—.] — If a man misrepresents a fact, to 
that fact he is bound, if any of her person 
misled by such misrepresentation acts 
upon it, & thereby suiters damage. — B eattie 
v. Ebury (Lord) (1874), L. R. 7 H. L. 102 ; 
44 L. J. Ch. 20 ; 30 L. T. 681 j 38 J. P. 504 ; 
22 W. R. 897, H. L. 5 affg. (1872), 7 Oh. App. 
777, L. JJ. 

1038. Add, Citation : — 132 L. T. 22. 

1039. Add, Annotation : — Ae to (1) Reid. Maritime 
Electric Co. v. General Dairies, Ltd., [1937] 
A. C. 010. 

1040. Add, Annotations : — Apld. Huddersfield Fine 
Worsteds t>. Todd (1925), 134 L. T. 82. 
Consd. Maritime Electric Go. v. General 
Dairies, Ltd., [1937] A. 0. 810. 


1041. Add. Annotations : — As to (1) Reid. De 
Tchihatchef v. Salem! Coupling, Ltd., [1932] 
v 1 Oh. 330 ; Bartlam v. Evans, 11930] 1 K. B. 
202 ; Provident Accident Sc White Cross 
Insurance Co. v. Dahne Sc White, [1937] 2 
A11E. R. 255. 

1043. Add. Annotation : — Reid. Houghton v. 
Nothard, Lowe Sc Wills (1927), 44 T. L. R. 78. 

1054a. Construction of agreement.] — If a person 
authorises or permits another to make a 
representation intended to be acted upon Sc 
it is acted upon, that person cannot after- 
wards be heard to say that the representation 
is not true. This applies when the repre- 
sentation is as to the legal effect of a docu- 
ment if there is no qualification in the repre- 
sentation suggesting that the document Sc 
not its effect as represented is to govern the 
relations of the parties. In a prospectus 
issued by deft. co. there was a clause referring 
to an agreement with that go. Sc purporting 
to set out its effect. The statements in this 
clause were made with the knowledge Sc 
acquiescence of the other party to the agree- 
ment, Sc were also known to Sc acquiesced in 
by the duly authorised agent of that party : — 
Held : the contracting party Sc his agent 
were thereby estopped from setting up any 
other construction of the agreement than 
that stated in the clause in the prospectus. — 
De Tchihatchef v, Salerni Coupling, 
Ltd., [1932] 1 Oh. 330 ; 101 L. J. Ch. 209; 
140 L. T. 505. 

Annotation : — Retd. Farrow v, Orttewell, [1933 J Oh. 480. 

1067. Add, Annotation: — As to (1) Apld. Klein- 
wort, Sons Sc Co. v, Associated Automatic 
Machine Corpn., Ltd. (1934), 151 L. T. 1. 

1065. In the twelfth line on p. 297, after the word 
“ agreement,” insert “ defts. pleaded that 
the agreement.” 

1066. Add, Annotations : — Consd. Kreditbank Cas- 
sel G. m. b. H. v, Schenkers, [1920] 2 K. B. 460. 
Distd. Liggett (Liverpool) v. Barclays Bank 
(1927), 137 L. T. 443. Consd. British 
Thomson-Houston Co. v. Federated European 
Bank, Ltd., [1932] 2 K. B. 170. Hold. 


PART VI. SHOT. 8, SUB-SECT. l.—A. 

1038 I. How estoppel arista .) — 
Estoppel arises where a man is pre- 
cluded from denying the truth of any- 
thing which he has represented to be 
a faot. though it is not a fact . — He 
Montgomery c. Diamond, Diamond 
«. Montgomery, [1985] 4 D. L. B. 
730. — CAN. 

1040 1. Where all parties know the 
truth-~Bo representation ,) — A t e n a nt 
after the expiry of his original lease 
received from his landlord nottoe to 


? nit at the end of the following month. 
q reply, he wrote a letter which con- 
tained ( inter alia) an admission that he 


Was a monthly tenant. At the hearing 
ot a suit in ejectment the tenant 
contended that his original lease being 
tor manufacturing purposes he had 
a tenancy from year to year, Sc was 
entitled to six months'-notioe ; — Held: 
he was not estopped from so con- 
tending as the facts affecting the 
tenancy were within the knowledge 
of both parties.— Jacks & Oo. v, 
Joosab Mahomed (1983), X. L. B. 
48 Bom. 38.— IND. 

PART VI. SECT. 8, SUB-SECT. 

B, (a). 

1041 xiv. .]— In 1894 applt. 

granted a lease of land ** from year to 
year ” to reaps. In 1903 rasps, wished 


to build a house on the land & applt. 
wrote that the lease was a permanent 
one, though the rent was liable to 
enhancement. Heaps, built a house 
Sc applt. received a bonus in respect of 
it. In 1916 applt. sought to eject 
rasps. ; — Held : whether the lease was 
a permanent one under the agree- 
ment. applt. *s statement in the letter 
that it was bo was a representation of 
faot .& not an expression of opinion, 
6c he was estopped from denying it. — 
FORBRS V. ZULU (1925), L. it. 52 
Ind. App. 178. — IND. 


1041 xv. .] — The principal ques- 

tion in this oase being whether the pur- 
chasers of some of the plots abutting 
on the land in question. Which was 
described in their conveyance as ** land 
kept for the proposed 100 feet drainage 
road ot the Calcutta Improvement 
Trust,'* or as “the proposed drainage 
road of the Trust," had a right of way 
over the land by reason of any rule of 
estoppel : — Held : In order that a 
r e p re se n tation may operate as an 
estoppel. It must be a representation 
of an existing faot & not of a mere in- 
tention or future promises. It was a 
statement ot what the Improvement 
Trust was going to do with regard to 
the land, which was described to be on 
the boundary of the plots sold, 6c did 
not oonfer any title on the purchasers 
of the {dots sold, either by rxpreos 
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grant or by implication. Hence no 
right of easement was created. — 
Hindubthan Co -operative Insur- 
ance Society, Ltd. v. Secretary or 
State for India in Council (1929), 
I. L. R. 60 Oalo. 989.— IND. 

10441. .J — In order to 

found an estoppel a representation 
must be of an existing fact, not of a 
mere intention, 6c a promise which 
is a mere statement of an Intention 
to do something in the future is not 
sufficient. — Razansoft v. Bbounstein, 
[19841 2 D. L. R, 1170 ; 2W.W. R. 
500.— CAN. 

1044 11. 8. P, Ontario Equitable 
Law & Accident Insurance Oo. t. 

fl9M ' 


PART VL SECT. S, SUB-SECT. I.— 

a (b>. 

sg. Construction of contract,) — A 
party who represents to another that 
he plaoes a particular construction 
upon a clause In a written contract 
thereby inducing the other to enter 
Into the oontract is not entitled In an 
attempt to enforce the oontract to set 
up a different construction though the 
latter construction may be correct In 
law. — Sampson v. Union 6c Rhodesia 
Wholesale, Ltd., [10891 A. D. 408.— 
8. At. 


VoL XXL— Estoppel. Qmm 1066— 1182a, 


Houghton v . Nothard, Lowe & Wills, [10271 
1 K. B. 246. 

1068. Add . .Annotations; — Refd. Houghton v. 
Nothard, Lowe So Wills, [1927] l K. B. 246 ; 
Liggett (Liverpool) *. Barclays Bank (1927), 
187 L. T. 448. 

1081a. .} — A man petitioning for a decree of 

nullity of an English marriage on the ground of 
the survivorship of a former husband of the 
woman to whom, as petitioner alleged, she 
had been married previously in Scotland was 
met by a plea of estoppel in pais. Particulars 
of the alleged estoppel were that in an earlier 
suit in this ct. by the former husband of the 
woman for divorce from her on the ground of 
her adultery with the present petitioner, 
petitioner as co-resp. in that suit had expressly 
adopted a plea of the woman denying the 
validity of the Scotch marriage, & further 
that in certain proceedings then taken by the 
woman in the Scotch ct. seeking a declara- 
tion that She So petitioner were husband So wife 
So praying that the former husband of the 
woman should be “ put to silence in respect of 
false Sc calumnious allegations by him that 
he was married ” to the woman, the petitioner 
had not only been a party to those proceed- 
ings as 44 curator So administrator ” of the 
woman So 44 for diis own interest in the 
premises ” but had also been a party to the 
settlement of them, resulting in the former 
husband of the woman admitting that there 
had been no legal marriage in Scotland 
between him & the woman So withdrawing his 
suit So subsequently marrying another woman 
in England : — Held : none of the require- 
ments for an estoppel had been fulfilled. 
Although petitioner had adopted the plea by 
the woman denying the validity of the Scotch 
marriage he had not done so with intention 
to mislead the woman, whose knowledge 
of the facts was greater than his own. Both 
parties were simultaneously making the same 


statement for a common purpose. So neither 
could be estopped as against the other by 
the making of it. Finally, in the proceedings 
taken by her in the Scotch ct. the woman 
relied upon her own knowledge of the facts as 
to the alleged Scotch marriage in which the 

E etitioner had no part, So if she had acted to 
er own detriment she did not do so on the 
faith of any statement by the petitioner. 

Qu . : whether the decision of an issue as 
to the validity of a marriage which involves 
status & is of public interest can be governed 
by an estoppel inter partes . — Square) v. 
Squares (otherwise Bewicks), Cowan 
(OTHERWISE YOUELL) V. COWAN, [1936] P. 
120; 104 L. J. P. 46; 163 L. T. 79; 79 
Sol. Jo. 403. 

1108. Add. Annotations : — Apld. Silver r. Ocean 
S.S. Co. (1929), 46 T. L. R. 78. Refd. Evans 
v. Webster (1928), 46 T. L. R. 136 ; United 
Molasses Co. v. National Petroleum, Ltd. 
(1934), 60 T. L. R. 266 ; The Skarp, [1935] 
P. 134 : Square v. Square, Cowan r. Cowan, 
[1935] P. 120. 

1111. Add. Annotations : — Distd. Reckitt v. Bar- 
nett, Pembroke So Slater (1927), 44 T. L. R. 
63. Refd. Jones v. Waring So Gillow, [1926] 
A. C. 670 ; British So North European Bank 
v. Zalzstein, [1927] 2 K. B. 92; Home So 
Colonial Insce. v. London Guarantee So 
Accident Co. (1928), 45 T. L. R. 134 ; Mar- 
coni’s Wireless Telegraph Co. v. Newman, 
[1030 ] 2 K. B. 292 ; Lever Bros., Ltd. v. 
Bell, [1931] 1 K. B. 557. 

1130. Add. Annotation : — Refd. Provident Acci- 
dent So White Cross Insurance Co. v. Dahne 
So White, [1937] 2 All E. R. 255. 

1132a. Quantity of estate.] — Vendor, 

representing & contracting to sell the estate 
as his own, cannot object, that he has only a 
partial interest. — Mortlock v. Buller (1804), 
10 Yes. 316 ; 32 E. R. 857. 


PART VI. SECT. 3, SUB-SECT. 1.— 
B. (f). 

1072 X. .] — Wieting Sc Richter, 

Ltd. v. Braid Tuck Sc Oo., Ltd., £1936] 
3 W. W. R. 280 ; 61 B. C. R. 135.— 

CAN. 

PART VI. SECT. 3, SUB-SECT. 1.— 
B. (g) ii. 

1006 xvili. .] — If a person sets 

up estoppel he must show that he has 
altered his position to his prejudice 
owing to the oonduot of the other 

S artv whom he olaims is estopped. — 
t, John County Hospital v. feck, 
[1924] 2 D. L. R. 163 ; 51 N. B. R. 
324.— CAN. 

1096 xix. .) — A tenant In reply 

to a month’s notice to quit wrote a 
letter containing ( inter alia) an admis- 
sion that he was a monthly tenant. At 
the hearing of a suit in ejectment, he 
contended that he was entitled to six 
months' notice : — Held : he was not 
estopped from so contending, as the 
landlord having already given notice 
to quit had not shown that he had 
altered his position by reason of the 
admission. — Jack b So Co. v. Jooaab 
Mahomed (1933), I. L. R. 48 Bom. 
38.— DID. 

1096 xs. .1 — In order to 

create an estoppel in pais It must be 
shown that he who desires to take 
advantage of it has acted upon the 
untrue representation, as true not 
knowing it to be untrue, thereby 
altering his position to bis prejudice. — 
Huffman e. Ross (1925). 67 O. L. R. 
329.— CAN. 


1090 xxi. .] — Where a person, In 

reliance on the statement of a third 
person, pays over money which he haB 
a legal right to get back, it is not time, 
as a genera] proposition, that in order 
to establish prejudice sufficient to 
support an estoppel against such third 
person be must snow that the payee is 
Insolvent. — B oyes v. Borlky. 11928 J 
4 D. L. R. 302 ; 11928) 3 W. W. R. 09. 
—CAN. 


PART VI. SECT. 3, SUB-SECT. 1.— C. 

1118 i. General rule .] — Although an 
estoppel may have the effect of 
creating substantive rights as against 
the person estopped, nevertheless this 
doctrine cannot be successfully invoked 
to support an Illegal contract . — lie 
Belyea Construction, Ltd.. Gush- 
ing v. Snaddon, [1938) 2 W* W. R. 
171.— CAN. 


PART VI. SECT. 8, SUB-SECT. 1.— P. 

■k. Representation as to value .) — 
Where D., the owner of a house, repre- 
sented to M., who afterwards purchased 
it. that any person building a house 
adjoining would have to pay the owner 
of the existing house £150 for the use 
of the flank wall thereof : — Held : D. 
was not thereby estopped from showing 
that the value of such user wattless 
than £150.— Martin v. Douglas (1867 ), 
10 W. R. 208.— IR. 


PART VL SECT. 8. SUB-SECT. 2.— A- 

1144 *L .) — Plfcf. was Induced 

to buy certain lots of land at R- by 
the representations of the vendor's 

39 


agent that a near-by block of land was 
a public park to the free user of wbloh, 
as a bathing beach Sc recreation ground, 
pltf. Sc his family would be entitled. 
The vendor, who owned said block, 
afterwards fenced it off Sc demanded 
a fee from pltf. Sc others for admission 
to It : — Held : on the ground of 
estoppel, pltf. was entitled to a declara- 
tion that he 8c all persons claiming 
through or under him were entitled 
to free passage to Sc free use of said 
block at all times as though it were a 
public park, 5c to an injunction restrain- 
ing vendor from doing anything to 

E re vent such passage Sc use. — Hugo v. 

ow, [19281 4 D. L. R. 316 ; [10281 2 
W. W. R. 71 0: on appeal. [1929] 3 
D. L. R. 725; 2 W. W. R. 66; 23 
S. L. R. 692.— CAN. 


1144 xli. .1 — Pltf. municipality 

having become the tax-sale purchaser 
of a quarter section of land leased it, 
before obtaining title thereto, to the 
deft, on the crop-payment plan. After 
deft, had put In his crop the registered 
owner interfered with deft.’s possession 
Sc be invoked the assistance of pltf’s. 
officials to protect the crop from the 
registered owner. They decided that 
pltf. would seise the crop for arrears 
of taxes due by the registered owner. 
Pltf. *s secretary made out the seixure 
papers Sc handed a notice of seixure to 
deft., Sc deft, accepted it Sc treated 
it as a seixure of a quarter of the crop 
for the arrears of taxes. Later deft, 
removed Sc disposed of all the crop, ft 
pltf. sued for the value thereof : — 
Held; even if the arrangement did not 



Cues 1147—1282. English and Empire Digest Supplement. 


1147. Add. Annotation .-—Retd* Laurie to More- 
wood v. Dudin, {1926] 1LB. 228. 

1146a. .] — Lefts., warehousemen to whar- 

fingers, held 600 quarters of maize belonging 
to A., who sold 200 quarters thereof to w. to 
Go., who sold them to pltfs., giving to the 
latter a delivery note, which they lodged 
with defts. Lefts, did not acknowledge it 
or object to, it, but some days later, no 
weighing out or appropriation of the 200 
uarters having taken place, A. stopped 
elivery. It was contended that on the sale 
to W. to Go. the latter became tenants in 
common with A. of the 600 quarters, with the 
right in W. to Go. to assign their interest 
therein to pltfs., although no appropriation of 
the 200 quarters had taken place : — Held : (1 ) 
pltfs. had no claim to the maize ; (2) defts. to 
A. were not estopped from denying that pltfs. 
were the owners of the 200 quarters of maize. 

No doubt property can be acquired by 
estoppel. In one aspect estoppel does not 
create a title but merely enables pltf . to rely 
upon the doctrine to to treat the property as 
if it had been transferred (Sankhy, J.). — 
Laubie to Mobbwood v . Dudin (John) to 
Sons; [1925] 2 K. B. 883 ; 94 L. J. K. B. 
928 ; 30 Com. Gas. 280 ; affd., [1920] 1 K. B. 
228 ;,95 L. J. K. B. 191 ; 184 L. T. 809 s 42 
T. L. R. 142 } 81 Com. Gas. 06, 0. A. 

Annotation : — At to (1) ApUU Re Walt, [1927] 1 Oh. 606. 

1164. Add. Annotation: — Retd. Vandepitte v. 
Preferred Accident Insurance Go. of New 
York, [1033] A. O. 70. 

1213. Add. Annotation : — As to (2) Held. Anderson 
v. Equitable Assce. Soc. of the United States 
(1926), 134 L. T. 557. 


1219/ Add. Citation .—1 B. R. A. 210. 

Add. Annotation : — Ao to (1) fizpld. to Distd. 
Gateshead Union Agsix&t. Com. v. Redheugh 
Colliery, [1925] A. C. 309. . 

1228. Add. Annotations': — Cionsd. Bell v. Lever 
Bros., Ltd. <1931), 146 L. T 258. Refd. 
Blay v. Pollard to Morris, [1980] 1 K. B. 628 ; 
Sullivan *. Constable (1982), 48 T. JU R. 869. 

1224a. .] — If, whatever a man’s real intention 

may be, he so conducts himself in making a 
contract that a reasonable man would believe 
that he was assenting to the terms proposed 
by the other party, to if that other party 
upon that belief enters into the contract 
with him, the man so conducting himself is 
equally bound as if he bad intended to agree 
to the other party's terms. — Sullivan v. 
Constable (1982), 48 T. L. R. 369, O. A. 

1227. Add. Annotations: — Consd. Houghton v. 
Nothard, Lowe to Wills (1927), 44 T?L. R. 70. 
Refd. Be Porter (William) to Go., [1937] 2 
All E. R. 361. 

1228a. 'As to performance of statutory duty or 
eterctse of statutory discretion.] — Perform- 
ance of a statutory duty, or exercise of a 
statutory discretion, by a corporate local 
authority is not prejudiced by any prior action 
which that authority may have taken without 
aid from the statutes. No estoppel can arise 
in such a case. — Sunderland Oorpn. v. 
Pbiestman, [1927] 2 Oh. 107 $ 96 L. J. Oh. 
441 ; 137 L. T. 688 ; 26 L. G. R. 64. 

Annotation : — Raid. StockweU v. Southgate Oorpn., [1036] 
2 All E. R. 1348. 

1232. Add. Annotation : — As to (1) Refd. Bartlam 
v. Evans, [1936] 1 K. B. 202. 


amount to a valid seizure deft, could 
not, under the oiroumstanoea, be heard 
to say that it did not. — Heart's Hill, 
Rural Municipality v. Hrlmer, 
[1930] 2W.W.R. 586 ; 3 D. L. R. 
1004 ; 24 S. L. R. 513.-CAN. 

sd. As to fault for accident.) — The 
fact that pltf., the driver of a vehicle 
which came into collision with a motor 
oar, stated immediately after the 
aocident that he misjudged the dls* 
tanoe of the motor car : — Held : not to 
raise any estoppel. — Hunt v. Morgan 
(Alta.), fl936]3W. W. R. 804) [19271 
1 D. Ii! R. 267 .-CAN. 

PART VI. SECT. S, SUB -SECT. 2.— 
B. (a). 

Hid*; the sellers were not estopped 
from prosing their ownership of the 
safe.— Walkbr v. Hyman (1877), 1 
A. R. 345.— CAN. 

1 ‘ * there was evidence of * an 
__ WJBBT v. O'Lbaby (1894), 

82 If. B. R. 286.— CAN. 

sk. Statement* relating to statutory 
duty, }— Estoppel oannot he invoked 
against a public body in its perform- 
ance of its statutory duty. A board 
of assessors cannot bargain in taxation 
matters so as to give rise to such an 
estoppel. — T urnbull Bhal I&tati 
Oo» e. oEWBLL, [19371 2 dTL. XL 218; 
12 M. P. R. 186.— CAN. 

PART VL SECT. 8, SUB-SECT. 2.— 
B. (s). 

1178 !v. — — Allegation of 
prtvimm judgment — Mad* by attorney 
ad Utem. 1 — Aoqulesoenoe In a judgment 
oannot be presumed to must be tm- 

epeojdly authorised 8c it is not binding 
upon tbs principal It made by an 


Hsldi 


attorney ad litem acting under his 
general mandate. — D ubuc u. Oorpn. 
Db Marston, [19281 ID, L.R. 225; 
[19271 8. O. R. 526.— CAN. 

PART VL SECT. 8, SUB-SECT. 2.— 
B. (e). 

sf. Document evidencing fcxm.)— 
Where deft, executed a dooument 
evidencing a loan received hr him from 

applt. to constituting an order, for the 

amount of the advanoe upon a oo. 
about to be formed for the purpose 
of acquiring 6c conducting reap/s 
business '.—Held : the document con- 
stituted an estoppel which precluded 
resp. from giving evidence to contradict 

or vary the terms thereof, to the money 

advanced, not having been paid by toe 

oo. to applt., resp. was personally 
liable on toe oontraot.— Hkmfrnstall 
Bros., Ltd. v. Poulbon (1928), 22 
Q. J. P. R. 156.— AUS. 

PART VL SECT. 8, SUB-SECT. S.— A. 

1221 L General Dbminos «. 

Bedell, [1925] 8D.L.K, 1068. — CAN. 

1221 U. - — .] — Pattbrson v. Surra 
(1877). 42 V. C. R. 1.— CAN. 

1221 Hi. — — Where pltf. Induced 
the ot. to grant him a judgment 
recognising deft. *8 right to timber r— 
Beta : ho was estopped from after- 
wards contending that deft. _had no 
right to * 
c. ~ 

22 

1221 Iv. ,J— Baker v. Babur 

(1904), 40 N. S, rT470.— CAN. 

1228 I. A • fo of pm** 

estopped.) — A party is not disabled 
law fro m explaining a matter of 
deuce, only because his 



A. L. T. 183; [1927] Argus L. R. 197.— 

AUB. 

sk. Transfer of business.) — Pltf. sued 
deft, for toe price ot goods sold 6c 
delivered. For several years pltf. had 
sold to deft, tailoring materials. Deft, 
carried on a tailoring business, trading 
at T. S. 6c Son. Deft, by deed in 1925 
assigned the premises in which he was 
carrying on his business to E. 8. to 

G. S., who continued to trade as tailors 

under the name of T. S. to Son. No 
assignment in writing was made of the 
business or of toe debts due to deft., to 

no notice of the assignment of the 

premises or of any change in the 

ownership of the business was given 
to pltf. Deft, came to the place of 
business after toe transfer to appeared 

to act in relation to the business in the 

same way as before toe transfer. — 

Held : deft, was estopped from denying 

that at toe time toe goods whose price 

was sued for were sold to delivered, be 

was the owner of the business. 6c pltf. 

was entitled to judgment. — Dunn v. 
Shakes, [1932] N. 1. 66.— IR. 

sm. Payment of mortpaoee—Assign- 

ment of mortgage as ooUatoral~-Paymcnt 

bu mortgagor to assignee.}— Where a 

mtgor., bowing that xntgee. has been 

fully paid, permits . mtgee. to assign 
themtge. to a bank as collateral, to 

continues to make payments of interest 

& principal to ttobank. to will to 
estopped Iran pleading that the mtge* 
toe been fully discharged. — Royal 
Bank or Canada v. Bwmm. [1935] 2 
D. h. B. 724 ; 9V.P.B. 387.— CAN. 

PART VL SECT. 3, SUB-SECT. 2.— B. 
1983 JL .]— -Tto fact that a 

jg^rsgjgjga 

ree ov erf ng a judgpMntputs it Into 


1888. Add. Annotations s — Cons*. Hyman v. Hy- 
ma n, 11989] A. 0. 601. Raid. May v. May 
(1929), 98 L. J. K, B. 770 ; Bartlam v. Evans, 
[1936] 1 K. B. 202. 

1847. Add. Citations 94 L. J. P. 0. 93 ; 132 
L.T.511. 


1857. Add- Annotation : — Consd. Huddersfield 
Sine Worsteds v. Todd (1925), 42 T. L, R. 52. 

1859. Add. Citation >-132 L. T. 99. 

Add. Annotation : — Reid. Page v. Scottish 
Xnsoe. Corpn. (1929), 98 L. J. K. B. 308. 

1265. Add. Annotation ; — Retd. A.-G. v. Denby, 
[1925] Oh. 596. 


1285a. Acquiescence by trustees — In proceedings 
tor administration ot trust.] — Doyle v. Doyle 
(1850), 12 Beav. 471 ; 19 L. J. Oh. 246 ; 15 
L, T. O. S. 498 ; 50 E. B. 1141. 

1294. Add. Annotations : — Retd. Jones v . Waring & 
Gillow, [1926] A. C. 670; British A North 
European Bank v. Zalzstein, [1927] 2 K. B. 92. 

1297a. Preparation ot deed by solicitor.] — A con- 
veyance was made by L. to his son for the 

S se of giving the latter a colorable 
cation to kill game : — Held : the solr. 

> who prepared A attested the deed, knowing 
the purpose for which it was to be used 
A himself actively furthering the object of 
the parties, could not afterwards, in trover 
by the son for the deed, contend that nothing 
passed to him under It. — Lord v. Wardle 
(1837), 3 Bing. N. O. 680 ; 4 Scott, 402 5 
lJur. 382; 132 B. R. 672. 

1311. Add. Annotation : — Retd. Sagar v. Ride- 
halgh & Son, Ltd., [1931] 1 Oh. 310. 

1818a. Payment of rent not due.] — The 

predecessors in title of defts. were owners in 


fee simple of land including both the surfaoe 
& the strata below the surface. They con- 
veyed the land to pltfs.’ predecessors by a 
deed which contained an exception A reserva- 
tion of all mines & veins of coal in or under 
the land. Defts. A their predecessors worked 
(he coal mines under the land & made an 
underground road which was not oonflned 
to the seams of coal, but was cut also through 
the adjacent strata. Along this road they 
carried coal obtained from mines beyond the 
limits of the land conveyed to pltfs.’ pre- 
decessors. Defts. A their predecessors had 
for some years paid rent to pltfs. in the 
belief that they were bound to do so under 
a licence from pltfs. s — Held : (1) by virtue 
of the exception, the property in the strata 
below the surface remained in defts. suffi- 
ciently to entitle them to construct roads 
therein A use them in any way they pleased ; 
(2) the payment being voluntary & made 
under a supposed legal liability created in 
law no obligation at all, & defts. were not 
thereby estopped from setting up their title 
under the conveyance. — Batten Pooll v. 
Kennedy, [1907] 1 Ch. 256 ; 76 L. J. Oh. 162. 

1319a. Objections to aooount stated not pressed.]— 
Burrouoh’b Adding Machine, Ltd. v. 
Aspinall (1925), 41 T. L. R. 276, O. A. 

1826. Add. Annotations: — Consd. Weld v. Petre 
(1928), 97 L. J. Oh. 399. Held. Anchor Trust 
Co. v. Bell, [1926] Ch. 805. 

1828. Add. Annotation Held. Bell v. Lever 
Bros., Ltd. (1931), 146 L. T. 258. 

1830. Add. Annotations : — Refd. Greenwood v. 
Mar tins Bank, Ltd. (1931), 47 T. L. R. 607; 
Algemeene Bankvereeniging v. Langton 
(1935), 40 Com. Oas. 247. 


effect Sc aooepta benefits under it, is 
estopped from appealing therefrom. — 
Mainfroid v. Mainfroed (Alta.). 
£19261 4 D. L. R. 1060; 11828] 3 
W. W. R. 617.— CAN. 

1241 i. Property afterwards 

claimed under another Connors 

«. Myatt (1916), 49 N. S. R. 189.— 
CAN. 

1243 L TUle subseqwnilj/ac^u^ed 

v ' 9mTB 

q L Sale of reversionary interest.] 

— Fubonq v. West (1881), 14 N. S. R. 
(2 R. Sc a.) 294 S 1 O. L. T. 709.— CAN. 

a i. Acceptance of credit from un- 
authorised agent.] — A co., knowing a 
vendor of goods was giving it credit 
in a case where the person ouying on 
its behalf has no proper authority so 
to do, is estopped afterwards from 
disputing liability on the ground of 
want of authority. — G reat West 
Saddlery Co. v. Canadian Ingot 
IRON Co., [1924] 4 D. L. R. 881.— 
CAN. 

PART VI. SECT. 3, SUB-SECT. S.— 

0. (a). 

IBSOtv. Estoppel by ao- 

quiescence oonnotee that the person 

not entitled to complain, & that the 

detriment.— G omnda Ramanuj Dsb 
Moranta v. Rax GhabanDaS (1926), 
1* L. R. 69 Calc. 748.— WD. 

12S0 v. .1— In order that the 

protection of the equitable doctrine .of 
— — * — enoe may be — — — 
the flowing v 
The party 


benofit of the doctrine must have made 
a mistake as to hie legal rights Sc must 
have expended bo me money or done 
some act on the faith of his mistaken 
belief; Sc the possessor of the legal 
right must have known of the existence 
of his own right which is Inconsistent 
with the right claimed by the other 
party, he must have known of the 
other party's mistaken belief in his 
own rights, Sc he must have encouraged 
the other party in his expenditure of 
money, or in the other acts which he 
has done, either directly or by abstain- 
ing from asserting his legal right.— 
JAI NARAIN *. JAFAB BEG (1926), 
I. L. R. 48 All. 353.— IND. 

1260 vi. .1 — Crocker v. Hut- 

chinson (1861), 10 N. B. R. (5 All.) 
139.— CAN. 

1260 vii. .1 — NaUcjleb v. 

Jenkins (1899), 82 N. S. R. 338. — CAN* 

1262 i. Who bound — Crown — Entry 
on Crown lands.] — R. v. Canadian 
Pacific Railway (Can. Ex.), [1029] 
2D.L.R.641; 86 Can. By. Cas. 248.— 
CAN. 

1268 Ji. Or ultra ' vires.] — Ac- 

quieeoenoe cannot rehabilitate or 
tender valid a transaction Which is 
ultra vires or illegal.— Gomnda 
Raxanuj Das Mohanta v. Ram 
Ohaban Das (1926), I. L. R. 63 Oslo. 
748.— IND. 

PART VL SECT. 8; SUB-SECT. 3.— 

a (Mi. 

1270 rt .J— Where under a con- 
tract between pltfs., U.S. oitlsens, & 
defts., s oo., payments had 

been made in different curronote* at 
different times j — Held : m under the 
contract payments should be.. In Cana- 
dian currency, payments made in 
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U.S. currency could not operate as an 
estoppel, as they wore made under 
misapprehension of rights. — M yers 
v. Union Natural Gas Co. (1922), 
63 O. L. R. 88.— CAN. 

PART VL SECT. 8. SUB-SECT. 8.— 

0. (o). 

ag. Assent to sale of goods — Ac- 
quiescence in condition of goods ], — 
In an action to recover for work 6c 
labour in pressing a quantity of 
straw, evidence showed that deft, was 
of opinion that the straw was not in 
a fit oondition to be pressed, Sc that 
he only consented to have the work 
done on pltf. offering to buy the straw, 
Sc that pltf. subsequently made a sale 
ot the straw which was delivered at 
his request: — Held: pltf. was pre- 
cluded from setting up the unmerchant- 
able oondition of the straw in answer 
to deft/s counterclaim for the price 
agreed to be paid. — P kppakd v. Wood, 
Pkppard v. Cameron (1994), 67 

N. 8. R. 222.— CAN. 

sh. Jn registration of motor car in 
name of onotter.}— Cairn* c. Worthy 
(P. E. I.), [1929] 3 D. L. R. 128.— CAN. 

PART VL SECT. 8, SUB-SECT. 

E. (a). 

m i. .] — Miller v. R.. [1927] 

Bx ch. O. R. 62; affd.. [1928] 8. O. R. 
318 —CAM. 

ss. Application of dodrino— Gua- 
rantee induced by fraud — Delay in 
repudiation.) — A. was induced to gua- 
rantee a debt by fraud of debtor. 
On learning of the fraud from the 
creditor he did not repudiate the 
guarantee : — Held : it was afterwards 
too late to set a defence based on the 


Cases 1881 — 1450. English and Empire Digest Supplement. 


1881. Add. Annotation: — Retd. Greenwood v. 

Martin’s Bank. Ltd., [1032] 1 K. B. 371. 

1845. Add. Annotation: — Apld. Coplovitch v. 

Williams (1920), 73 Sol. Jo. 484. 

1880. Add. Annotaiion : — Retd. Bennett v. White- 
head, [1926] 2 K. B. 380. 

1895* Add . Annotation : — As to (2 ) Retd. Australian 
Bank of Commerce v. Perel, [1926] A. C. 737. 
1402. Add. Annotations: — Dlstd. Beckitt v. 

Barnett, Pembroke Sc Slater [1929] A. C. 176. 
Retd. Lloyds Bank v. Chartered Bank of 
India, Australia Sc China (1928), 97 L. J, . 
K. B. 609. 

1418. Add. Annotations : — Retd. Re King’s Settle- 
ment, King v. King, [1931] 2 Oh. 294; 
Abigail v. Lapin, [1934] A. 0. 491. 

1419* Add. Annotations: — Dlstd. Be King’s Settle* 
ment, King v. King, [19311 2 Ch. 294. 
Refd. Abigail v. Lapin, [1934] A. C. 401. 

1425. Add. Annotation: — As to (1) Consd. Mer- 
cantile Bank of India, Ltd. v. Central Bank 
of India, Ltd., [1938] A. C. 287. 


1488a. .] — Laurie Sc Mobkwood v. Dudin 

(John) Sc Sons, No. 1,148a, ante. 

1489. Add. Annotation: — Reid, Re Wait, [1927] 
1 Ch. 606. 

1441a. .] — Held : in order to exclude an 

equity in respect of acquiescence it was not 
necessary that the notice of his claim, given 
by the claimant to the party in possession, 
should disclose any particulars relating to his 
title ; nor, if the claim which he made ex- 
ceeded what he was entitled to, was the 
party in possession justified in disregarding 
it, or supposing it to be unfounded. — 
Clare Halt, v. Harding (1848), 6 Hare, 273 ; 
17 L. J. Ch. 301 ; 10 L. T. O. S. 439 ; 12 
Jur. 511 ; 67 B. B. 1169. 

1449. Add. Annotations : — Dlstd. Canadian Paoific 
By. Co. v. B., [1031] A. C. 414. Refd. Arifi 
v. Bai Jadunath Majumdar Bahadur (1931), 
47 T. L. B. 238. 

1450. Add. Annotation: — Apld. Canadian Pacific 
By. Co. v. B., [1931] A. O. 414. 


PART VI. SECT. 8, SUB-SECT. 8 — 
E. (b) li. 

•o. Delay in taking security — 
Creditor estopped from relying on agree- 
ment by debtor to give security.) — Re 
McIntyre, Truster t>. Canada Metal 
Co., [10261 2 D. L. R. 880 ; 5C.B.R. 
620. — CAN. 

tp. Delay by vendor in giving notice 
that poods not paid for by agent — Agent’s 
drafts on principal duly met .) — In an 
action by pltf. oo. against deft. oo. 
for the prioe of goods : — Held : the 
latter had accepted the London 
agenoy’s drafts for the Roods In the 
belief that the amounts one In respect 
thereof had been paid to pltf. oo. & 
Its conduct Induced 


pltf. oo. had by 
deft. oo. " ' 


to believe that suoh was the 
oase, 8c was not entitled to recover. — 
Sopwith Aviation & Engineering 
Co.. Ltd. v. Magnus Motors, Ltd., 
[1028] N. Z. L. R. 433. — N.Z. 

PART VI. SECT. 8, SUB-SECT. 3.— 
F. (a). 

s I. Adoption of one of two 

alternative remedies.) — Hutchison v. 
Paxton. [1028] 4 D. L. R. 704 ; 63 
0. L. R. 74.— CAN. 

PART VI. SECT. 3. SUB-SECT. 8.— 
F. (6). 

sq. Special contract denied — Not avail- 
able to defeat claims. ] — Stock v. Great 
Western Ry. Oo. (1858), 7 0. P. 520. — 
CAN. 

PART VI. SECT. 8, SUB-SECT. 8.— 
F. t.). 

h l. .] — Re Kearney’s Estate. 

Whitehurst, Appellant (1927), 27 
8. R. N. S. W. 886 ; 44 N. S. W. W. N. 
117.— AU8. 

h II. .] — Where a vendor, on 

default of payment of an Instalment of 
the pnrobase prioe of land, takes out 
an order nisi for foreclosure, he 
cannot afterward* proceed by way of 
ereoutlon against the purchaser. — 
Standard Trust Oo, v. Little (1015), 
81 W. L. R. 760.— CAN. 

PART VI. SECT. 3, SUB-SECT. 8.— 

O. (a). 

q I. Manager of hold— Whether 

agent of executors of deceased proprietor.) 
— In an action to reoover for services 
rendered 8c coal supplied for the carry- 
ing on of an hotel, defts., who were 
exors. of the former owner of the hotel, 
were held liable on the ground that 
they were estopped from denying that 
one M., who was opening the hotel 


8c had ordered the coal 8c services, was 
their manager or agent for that purpose. 
An alternative claim for Judgment 
against M. was dismissed. The exors. 
appealed : — Held : the evidence did not 
support the finding of estoppel, 8c 
sinot It had been properly found that 
there was no actual contract between 
the exors. 8c M. authorising him to act 
as their agent or manager of the hotel, 
the appeal must be allowed ; 8c since 
there was no appeal or cross-appeal 
against the dismissal of the action as 
against M. the ot. could make no order 
respecting It. — Wilson v. Willough- 
by, [19843 1W.W.B. 539.— CAN. 

PART VI. SECT. 8. SUB-SECT. 8.— 

a. (h>. 

tr. Nationality of party.) — Where 
pltf. was ignorant when he made a 
contract that deft, was a person of 
enemy origin 8c that under War 
Legislation 8c Statute Law Amend- 
ment Act, 1918, s. 6, the oontract was 
illegal : — Held : in an ' action for 
breach of oontract. deft, would be 
estopped fron alleging that the con- 
tract was void on account of his 
enemy origin sinoo the deft, well 
knew that fact. — Branigan v. Saba, 
[19241 N. Z. L. R. 481.— N.Z. 


PART VI. SECT. 3, SUB-SECT. 8.— 

Q. (o). 

1425 I. Goods transferred to third 
party — Through third party’s fraud .) — 
Whenever one of two innocent persons 
must suffer by the act of a third person, 
he who has enabled such third person 
to occasion the loss must sustain it. — 
Dominion Paper Co. v. N. Ratten - 
BURY, LTD. (1033), 6 M. P. R. 411.— 
CAN, 

h i. .) — Wellrand v. Walker 

(Man.) (1911), 16 W. L. R. 408.— 
CAN. 


PART VI. SECT. 3, SUB-SECT. 8.— 
H. (a.) 


1438 I. A form of acquiescence.] — 
Gorinda Ramanuj Dab Mon ant a v. 


Ram Chaean Dab (1925), I. L. R. 52 
Oalo. 748.— IND. 


o I, — Departure from an 

assumption upon which another person 
has acted to his detriment is not per- 
mitted to a party who, knowing or 
believing the other labours under a 
mistake In adopting it. has refrained 
from correcting him when it was his 
duty to do so Ajpplt. opened an 
aooount with rasp, bank for the pur- 
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S oaes of a business conducted for him 
y his son, 8c authorised it to pay 
cheques drawn on the account by his 
son 8c countersigned by his wife. After 
some months the son arranged with a 
teller employed by the bank to honour 
cheques on his signature alone. Some 
time later this arrangement came to 
the notice of the applt., but he took 
no step to stop the practice 8c made no 
communication to the bank 8c in one 
instance indorsed negotiable instru- 
ments so drawn. The practice con- 
tinued. Later applt. brought an 
action against the bank to recover 
moneys paid by it on cheques bearing 
only the signature of his son : — Held : 
applt. was preoludod by his conduct 
from denying the regularity of the 
drawings so made from his aooount 8c 
was not entitled to reoover the moneys 
claimed. — West v. Commercial Bank 
of Australia, Ltd. (1936), 56 C. L. R. 
316. — AUS. 


t i. .1 — Hutchinson 

Brothers 8c Oo., Ltd. v. Perkins 
(B. O.) (1908), 8 W. L. R. 16.— CAN, 

•t. Claim to distinctive colour design — 
Objection not raised in previous pro- 
ceedings.) — Pltf. oo., which had adopted 
a certain design of contrasting black 
8c white colours for the painting of its 
cabs, dissimilar to any previously In 
use in the olty in which It conducted 
its operations, sought by injunction to 
restrain defts. .from using cabs painted 
a similar design of contrasting Dlue 8c 
white, on the ground that, although the 
respective cabs might readily be dis- 
tinguished in daylight, those of defts* 
were so got up as to be calculated, at 
night, to deceive people into believing 
them pltfs.* cabs. No instance of 
actual deception on defts.* part was 
proved, nor was any fraudulent 
intention of their part to mislead the 
public established : — Held : pltf. hav- 
ing, in previous proceedings, ooneurred 
in the painting of defts.* cabs in a 
particular design 8c colour now had 
no ground tor complaint. — Black 8c 
White Cabs, Ltd. e. Niohoiron, 
Nicholson v. Black 8c White Cabs, 
Ltd., [1928] N. Z. L. R. 278.— N.Z. 


PART VL SECT. 8, SUB-SECT. 8.— 

H. (b). 


prohibiting a 


.} — The equitable principle 
party fror ‘ ^ 


»m lying by 8c 


leaping the benefit of the expenditure 
* another’s 


of aaol 
applied 
V. GXLLl 
262. ~ 


his property. 

Public Property Trustees 
ILL 18 (1881), 14 N. a R. (2 R. 8c Q.) 




1456a, .] — A colliery proprietor con- 

structed a railway from his colliery across the 
lands of several other persons by agreement, Sc 
his solrs. wrote a letter to deft., across whose 
lands he desired to carry the railway, referring 
to the powers of a local Act of Parliament, 
supposed to enable him to take lands within 
a certain area for roadways, A offering, on 
the part of the pltf., to pay him for the land 
at a fair valuation. Deft, did not reply to 
the letter, & the railway was made across his 
land without further communication with 
him. A year or two afterwards pltf. & deft, 
had an interview, but did not agree as to 
the price to be paid for the land, Sc three or 
four years after the railway was made deft, 
brought his ejectment, whereupon pltf. filed 
his bill for an injunction, charging ac- 
quiescence. The ct., on motion, restrained 
the action, upon pltf. giving judgment in the 
ejectment, & paying a sum into ct. not less 
than the amount of the utmost valuation of 
the land. — Powell v. Thomas (1848), 6 
Hare, 300 ; 07 E. R. 1180. 

1472. Add. Annotation : — Retd. Greenwood v. 
Martin’s Bank, Ltd., [1932] 1 K. B. 371. 

1472a. .] — In 1925, a certain piece of land, 

known as B. Lodge, was sold to J. & M. In 
the conveyance a quantity of timber trees, 
saplings, etc., was excepted out of the sale 
by the vendors, who reserved to themselves 
the right to cut Sc remove them before 
Oct. 11, 1927. In 1926 pltf. purchased the 
timber trees, etc., Sc proceeded to cut & 
remove them. A large amount of the cut 
timber was, however, left on the land after 
Oct. 11, 1927, Sc in these circumstances J. & 
M. stated that pltf. had lost his title thereto 
Sc forfeited his right to remove it, Sc they 
claimed it as their property. As the result 
of an action in 1930 against J. A M. it was 
held that the property in the timber remained 
in pltf. after Oct. 11, 1927, Sc a certain sum 
by way of damages for conversion against 
J. Sc M. was at the instance of the judge 
agreed between all parties to the proceedings 
& awarded pltf. In the meanwhile J & M. 
purported to sell the cut timber to the 
present defts. 


VoL XXL — Estoppel. Oases 1486a— 1477s. 

Pltf., who had taken no steps to enforce 
the order which he had obtained against J. A 
M., gave notice on June 10, 1980, to defts. 
that the sale by J. & M. to them was in- 
effective, as J. & M. had no title to the timber, 
A requesting the return of the timber to him. 
DeTte. having refused Sc repudiated liability, 
pltf. commenced an action, Sc by his state- 
ment of claim asked for a sum by way of 
damages for conversion ; the conversion 
relied on being the refusal by deft. co. to 
return the timber in compliance with the 
notice of June 10, 1930 : — Held : no special 
circumstances existed sufficient to constitute 
any confirmation by pltf. of any title to the 
timber in J. & M., nor did pltf. by accepting 
judgment in the form he did against J. Sc M. 
confer any title on them or deft. co. by 
estoppel. — Ellis v. Stenning (John) Sc Son, 
[1932] 2 Oh. 81 ; 101 L. J. Oh. 401 j 147 L.T. 
449 ; 76 Sol. Jo. 232. 

1477a. Money paid on forged cheque — Failure to 
Inform hank of forgery.] — Pltf. had an 
account with deft, bank, & his wife forged 
his signature on cheques Sc thereby drew out all 
the money left in the account, Sc she lent it 
to her sister. Pltf., on discovering the facts, 
did not at once inform the bank, but about 
nine months later, when his wife told him 
that she wanted more money for her sister, 
he stated his intention of going to the bank, 
& that night his wife committed suicide. 
Pltf. then went to the bank Sc told the 
manager about the forged cheques. In an 
action by pltf., claiming to be credited by 
deft, hank with the amount of the forged 
cheques, the bank pleaded (a) 'adoption Sc 
ratification, Sc ( b ) that pltf. was estopped by 
his silence from alleging that the signatures 
were forgeries. The tribunal of first instance 
found that the forged cheques were honoured 
through the carelessness of the bank officials. 
There was no evidence that pltf. had ever 
adopted the forged cheques as his own : — 
Held : ratification had no applicability to a 
forged signature, but pltf. was estopped 
from alleging the forgeries because his 
silence until after his wife’s death had caused 
the bank to lose their right of action against 
the forger, Sc therefore the action failed. — 


1465 i. Works executed by local 
authority .] — Sandringham City Co rpn. 
v. Rayment (1928), 40 C. L. R. 610 ; 
[1928] V. L. R. 312 ; [1928] Argos L. R. 
ITS. — AUS. 

I486 IL .] — A municipal council 

prepared plane, specification* & 
estimates for the construction of a 
street formed or set out on private 


property. Before the notice to pro* 
party owners provided for by the 


perty owners provided for by the 
Local Govt. Act, 1916, had been sent 
out a contract for the work had been 
entered Into by the council Sc the work 
commenced, in an action by one of 
the property owners for a declaration 
that the municipality was not entitled 
to a charge on bis land for the pro- 
portion of the cost of making the said 
street alleged to be due by him : — 
Held: pltf. had not by oonduct waived 
compliance with the statutory pro- 
visions nor was he by oonduct estopped 
from asserting his rights. — Dunn *. 
Shirs or Bra vbbook, [1928] V. L. R. 
454 : [1928] Agus L. R. 286.— AUS. 

PART VF. SECT. 3, SUB-SECT. 3.— 

H. (e). 

sk. Registration of ear in name of 
another.] — Basse v. Grant Sc Grant 


(Mam), [1929] 4 D. L. R. 1075 ; 1 
W. W. R. 281.— CAN. 

PART VI. SECT. 3. SUB-SECT. 3.— 
H. (#). 

s I. Failure of surety to inform 

creditor of matter leading to discharge of 
guarantee .) — A surety is under no legal 
duty to the guaranteed party to warn 
him that something he is doing or some 


employer on an employee's fidelity 
bond the fact that deft. oo. which had 
received a letter from pltf/s solr. 
allowed him to rest under a misappre- 
hension, disclosed by his letter, as to 
when the theft was discovered was 
held not to estop the oo. from relying 
on a term in the contract that an 
aotion thereunder must be brought 
within a specified period after the 
discovery of the theft. — Blech Lake, 
Municipal District v. London 
Guarantee Sc Accident Oo., Ltd., 
[1931] 1 D. L. R. 600; [1930] 3 
W. W. B. 634.— CAN. 

f i. Claim by silent partner. ] 

— Pearson v. Drake, [1987] 1 

W. W. R. 12 ; 1 D. L. R. 417.— CAN. 


sw. Acquiescence of agent — Holding 
goods as agent for sale — Goods seised in 
execution.}— Deft., having obtained an 
order in a ot. of potty sessions against 
pltf. *s son. Informed the police in charge 
of a distress warrant that the judgment 
debtor bad a motor lorry at L.'s 
premises : that he did not know its 
registered number, but that L. would 
point out the lorry to the constable 
executing the warrant. The lorry was 
seised on L.'s premises. It was the 
property of pltf., & was in the pos- 
session of L. as his agent for sale. L. 
did not inform the polloe of pltf.*s 
claim. Sc refrained from giving any 
information of the seizure to pltf. until 
after the lorry had been sold. In 
an aotion by pltf. for conversion of the 
lorry : — Held : pltf. was not estopped 
by his agent's silence or conduct from 
asserting that he was the owner of the 
lorry.— Monx v. Barnes, [1928] 
V. L. R. 66.— AUS. 


PART VI. SECT. 3, SUB-SECT. 8.— 
I (a) li. 

• i. On policy .] — Dorset v. 

Trans-Canada Inscb. Oo., [1933] 
O. R. 98.— CAN. 


Cases 1477»v-l810a. English and Empire Digest Supplement. 


Greenwood v.' Martins Bank, Ltd., [1938] 
A. O. 5] ; 101 L. J. K. B. 023 ; 147 L. T. 
441; 48T.L.R.601; 76SoLJo.644; 38 Com. 
Gas. 54, H. L. 


Annotations : — ApIdL Be National Benefit Assurance Co. 
(1033), 48 T.lTr. 612. Reid. Imperial Bank of Canada 
v. Bezier, (1936) 2 All H. R. 367; Official trustee of 
Charity Lands v, Ferriman Trust, Ltd., [1937] 8 All E. R. 
85 ; Refuge Assurance Co. v. Pearlberg, (1938] 2 All E. R. 
25. 


1587* Add . Annotation : — Reid, R. v. Essex JJ., 
Em p. Perkins, [1927] 2 K. B. 475. 


1549. Add. Annotation: — Retd. Bernard v. 

Williams (1928), 139 L. T. 22. 

1550. Add. Annotations : — Retd. Huddersfield Fine 
Worsteds v. Todd (1925), 42 T. L. R. 52 ; 
Oaxton Publishing Oo. v. Sutherland Pub- 
lishing Co., [1939] A. C. 178. 

1556. Add. Annotation : — Retd. Sowerby v. Lind- 
say (1928), 44 T. L. R. 501. 

1557. Add. Annotations : — Retd. Macaura v. North- 
ern Assee., [1925] A. 0. 619 ; Locker & 
Woolf v . Western Australian Insurance Oo. 

# (1936), 154 L. T. 667. 

1561. Addi Annotation : — Retd. Albemarle Supply 
Oo. v . Hind, [1928] 1 K. B. 307. 

1584. Add*, Annotation : — Retd. Be Nicholson A 
Sons, Ltd., Application, Be Bass. Ratcliff & 
. Gretton*s Trade Mark, [1931] 2 Ch. l. 

1593. Add. Annotation: — Refd. Fisher, Ltd. v. 
Eastwoods, Ltd., [1936] 1 All E. R. 421. 

1594. Add. Annotation : — Reid. Smith v. Kinsey, 
[1936] 3 AU B. R. 73. 

1599. Add. Annotation : — Consd. Mercantile Bank 
of India, Ltd. v. Central Bank of India, Ltd., 
[1938] A. O. 287. 

1601. Add. Annotations': — Refd. Bishun Ohand 
Firm v. Seth Girdhari Lai (1934), 50 T. L. R. 
466 ; Paton v. I. R. Comrs., [1038] A. O. 341. 

1602. Add. Annotation: — Refd. Guildford Trust 
v. Goss (1927), 136 L. T. 725. 


1608. Add. Annotation : — Retd. Blay Pollard 
A Morris, [1930] 1 K, B. 628; 

1604. Add. Annotations Refd. AustraSan Bank 
of Commerce v. Perel, [1926] A. C. 737 ; 
Jones e. Waring A Gillow, [1926] A. C. 
670; Fenton Textile Assocn. v. Thomas 
(1920), 45 T. L. R. 264; Banco de Portugal 
v . Waterlow A Sons, Ltd. (1931), 100 L. J. 
K. B. 465 $ Midland Bank, Ltd. v. Reckitt 
(1932), 48 T. L. R. 271 ; Savory A Co. v. 
Lloyds Bank, Ltd. (1032), 48 T. L. R. 344 ; 

^District Bank, Ltd. (1981), 48 

1605. Add. Annotations : — Consd. Greenwood v* 
Martins Bank, Ltd. (1931), 47 T. L. R. 607* 
Refd. Lloyds Bank v. Chartered Bank of 
India, Australia A China, [1928] 97 L. J. 
K. B. 609 ; Bottomley v. Bannister (1981), 

. 101 L. J. K. B. 46. 

1610a. .1 — Defts. received a consignment of 

wheat Sc issued a delivery order for it, which 
came into the hands of B. Upon this 
delivery order B. obtained advances from 
pltfs. Shortly afterwards defts. issued a 
qaoond delivery order in respect of the same 
consignment of wheat. The two delivery 
orders were different, A such as might 
reasonably be supposed to relate to distinct 
consignments of wheat. Upon this second 
delivery order B. obtained further advances 
from pltfs., who were unddr the belief that 
the delivery orders related to distinct con- 
signments of wheat. B. having afterwards 
become insolvent : — Held : defts. having 
been guilty of culpable negligence, A such 
negligence having been the proximate cause 
of pltfs. loss, were estopped from alleging 
that the two delivery orders related to the 
same consignment of wheat, A were liable 
to compensate pltfs. for the loss sustained 
by them through the advances to B. — 
Coventry v. Great Eastern Ry. Co. 
(1883), 11 Q. B. D. 776 ; 62 L. J. Q. B. 694 ; 
49 L. T. 641, 0. A. 

Annotation : — Apld. Seton v. Lafone (1887), 19 Q. B. D. 88. 


PART VL SECT. 8, SUB-SECT. 8.— 

L 0>5 6. 

m (p. 887) Citation : — For M Agri- 
cultural Insurance Oo. or Water- 
town v. Anklet *’ road " Anslet v. 
Watertown Insurance Oo." 


PART VI. SECT. 8, SUB-SECT. 8.— 
I. (b) Hi. 

1 To nature of goods delivered.) 

— ffeW : the purchasers were estopped 
from alleging that the goods were not 
aa contracted for. — J. I. Case Thresh- 
ing machine Co. t>. Mitten (Saak.), 
[19191 3 W. W. R. 801 ; 49 D. L, if. 
30.— -GAN. 


PART VI. SECT. 8, SUB-SECT. 8. — J. 

ah NeooUatione with wmm&tm of 
municipal oouncO^-Partv not estopped 
from estUno up lack of 
SlMON O. GAJWUNOUAT, [193ll 9 

D. L. R. 75 S 2 M. P, R. 470.— GAN. 


PART VL SECT. 8, SUB-SECT. 4. — A. 
1586 x. Deft, wished to 


purchase a piece of land Sc approached 
S. for a loan of the amount whioh he 
required to make up the prioe. 8., 
without the knowledge of deft., obtained 
from pltf. the money whioh deft, 
needed, Sc presented a mtge. in pltf.’s 
favour to deft, to sign. Deft, never 
read the mtge.. but understood from 
the representations of S. that the 
writing which he signed was merely 
an acknowledgment of the reoeipt of 
the money from S. who, he thought, 
waa advancing It : — Held : the mtge. 
was not the deed of deft. 8c he waa not 
estopped from alleging that it was not. 
— Cooil v. Ci^jiieson, j 1985] 9 J). L. R. 
493: 119851 1 W. W. R. 1004 .* 85 
B. d R. 308.— GAN. 


1598 sL 


— As a general rule 


the owner of property Is not estopped 
from asserting his title thereto merely 
beoause his carelessness in the custody 
of it, or of his documents of title, has 
enabled some one to fraudulently sell 
the property to another. — A naconda 
Oil Oo., ltd. e. Aladdin One, Lm, 
[1980] 1 W. W. R. 048 ; 8 D. L. R. 
778.— CAN. 


1805 vi. .] — Where taxes were 

paid to a municipal employee who 
had no authority to receive them : — 
Held : the fact that the municipality 
kept its tax -reoeipt books, oaehlep’a 
stamp Sc tax roll in such a manner that 
the employee was enabled to get 
possession of the books, etc.. Sc give 
a reoeipt for the taxes, did not estop 
the municipality from showing his 
lack of authority, even If it amounted 
to negligence, since such negligence 
did not occur In the transaction itself 
8c was not the proximate o&use of the 
taxpayer's payment of his taxes to 
the employee. — Riches v. City of 
Moose Jaw, [1985] 3 D, L. R. 1178 ; 
[10851 3 W.W.K. 127.— CAN. 

PART VI. SECT. 5. 

1819 xU. — — .} — The facto *relted 
upon to establish an estoppel of any 
kind should be pleaded in any case 
In whioh It is intended to rely upon It.— 
Hughes a J. H. Watkdw Sc Oo* 
[1927] S D. L ■ 308; 80 O. L B. 

ft*A ?*£• ttSM* J*- L - *• 

61 O* L» E> 587— GAN. 
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EXECUTION. 


Part II. — -Matters Common to all Modes of Execution. 


22. Add, Annotation : — -Retd. Wald v. Petre 
(1928), 97 L. J. Oh. 399. 


Sub-shot. 11. — Foreign Sovereigns and 
Ambassadors. 

Ambassadors & other diplomatic persons.] 
— See Constitutional Law, Vol. XI., pp. 
686-642, No*. 890-467. 

60. Add, Annotations : — Refd. Capron v. Oapron, 
11927] P. 243 ; Burrowes v, Burrowes (1929). 
141 L. T. 201. ' 

61* Add, Annotation : — Refd. Kayley v. Hother- 
sall, [1925] 1 K. B. 607. 

68. Add, Citation .-—[1925] 1 K, B. 607. 

80a. Procedure by Judgment summons.] — In an 
action by pltf. against an unincorporated 
body & seventeen named persons, described 
as its committee, in which pltf. claimed 
damages for libel, judgment was given in the 
High Ct. for deft, with costs. On a bkpcy. 
notice founded on that judgment not being 
complied with, defts. presented a petition 
in bkpcy. ; but this petition was dismissed 
by the registrar as being wrong in form, on 


the ground { inter alia) that the petition was 
by an agent on behalf of an unincorporated 
assocn. A others, whereas such an assocn. 
cannot sue or be sued, either in its own name 
or by a purported agent. Subsequently, 
defts. took out a judgment summons in the 
county ct., & the oounty ot. judge ordered 
pltf. to pay by instalments the sum due 
under the judgment of the High Ct., together 
with the costs of the summons : — Meld : 
(1) as procedure by judgment summons is 
a mode of enforcing a judgment A directly 
in connection with the action, as distinguished 
from a bkpcy. petition, which is not, the 
county ct. judge had jurisdiction to make 
the order : — Held : (2) the death of one of 
the successful defts. since the judgment did 
not render it necessary for the survivors to 
obtain the leave of the ct. before they could 
enforce the judgment. — Bundy v. Motor 
Cab Owner Drivers' Association (1930), 
143 L. T. 334 ; 46 T. L. R. 422. 

87. Add. Annotation : — Refd. Newport v, 

Pougher, [1937] Ch. 214. 

88a. Against co-surety — Judgment debt paid by 
surety.] — Where a surety has paid a judgment 


PART II. SECT. 1. SUB-SECT. 1. 

of. In criminal proceedings .} — A 

criminal proceeding is not an “ action ” 
within the meaning of sect. 2 of 
Execution Act. R. S. B. O., 1924. fit, 
therefore, a Judgment recovered in a 
criminal proceeding cannot be enforced 
under sect. 38 thereof. — R. v. Beru, 
[1930] 2 W. W. R. 574 ; 4 D. L. R. 
805 ; 66 Oan. O. O. 295 ; 50 B. O. R. 
444.— CAN. 

PART II. SECT. 8. 

17 lit. .] — CULLEN v . 

Cullen (1866), 2 Oh. Oh. 94.— OAN. 

17 iv. -0 — Re MoLelan 

(B. a), [1926] 1 W. W. R. 198.— OAN. 

im. Judgment on promissory note 
taken for cash •• payment on octree - 
ment for sale of land — Issue of execution 
on note before sale of land — Valid.} — 
Cotton v. Dempster (Alta.), [1925] 
1W.W.E. 954.— CAN. 

so. Before action commenced — Mean- 
ing of “ writ .**} — Under Attachment of 
Debts Act a garnishee order may lasne 
before action is commenced* In this 
connection ‘f has issued a writ '* in- 
cludes a 14 summons ” In the oounty 
ct. — Fleishman e. Allan (T. A.) & 
Sons (1982), 45 B. O. R. 553.— CAN. 

PART U. SECT. 4. 

sp. Extension of time for filing 
renewal — Right of master in chambers 
to grant}— Re Renewal op a certain 
Execution, U9171 1 W. W. R. 118,— 
OAN* 

si. .] — There la no authority for 

an extension of the time for renewal ot 
an execution either before the execu- 
tion has lapsed for want of renewal or 
after that date. There is no doubt an 
inherent power In the ot. in exceptional 
cases to make an order nunc pro tunc, 
Ap., where an oflloer of the ct* has 

m — _ a. ^ « — — * — A* — < — 

JZJSSESi 

j provision 

. has force far a 

fixed period. At. the and of that 
period, unless previously renewed* it Se 
not tn fame, & however merttorious it 
may appear to overtook a *% or 
cmMsion ot pit L in renewing 


the time, there is no provision war- 
ranting that procedure. — Johnston v. 
Dimond, [1934] 3 W. W. R. 340.— CAN. 

PART II. SECT. 6, SUB-SECT. 1. 
so. Solicitor purporting to act for one 
defendant — Authority to act for second 
only — Validity of execution against first 
defendant.} — Overn v. Strand, [1931] 
S. O. R. 720 ; [1932] 1 P. L. R. 490.— 
OAN. 

PART IL SECT. 6, SUB-SECT. 8. 
sg. One tortfeasor assignee of judg- 
ment — May not issue execution against 
joint tortfeasor.] — A judgment in tort 
was assigned by the pltf. to one of the 
joint defta. :— Held : the assignee 

could not issue execution against the 
other deft., since he had no right of 
contribution against him.— Reid v. 
Adorn Sc McDonald, [1932] 3D.L.R. 
23ft; 4 M. P. R. 341.— CAN. 

PART IX. SECT. 8, SUB-SECT. 1.— B. 

•k. Amount recoverable — Judgment 
debt dt six years 4 interest.} — Kaulbacb 
v. Lavender (N. 8.), [1929] 1 D. L. R. 
238.— CAN. 


PART 


1 .— 


II. SECT. 8. SUB-SECT. 

0. <o). 

o I. .J — The assignee of a 

ment debt oan enforce execution only 
after obtaining leave under K. B. 
Rule 451, even though the assignment 
expressly purports to asto the execu- 
tion issued by the judgment creditor. — 
Condon «. Gassall 8c Drxnelb, [1928] 
3W.W.R. 719.— OAN. 

PART II. SECT. 8, SUB-SECT. 1.— M. 

am. J Debt Adjustment Ads,— Ap- 
plication to pending actions .] — In a 
foreclosure action begun before Debt 
Adjustment Act, 1938; came Into force, 
an application for a final order of fore- 
closure oan be entertained although the 
provisions ot sset. 0 of said Act have 
not been complied with. Sect. 5 of 
said Act applies to the bringing or 
continuing of the actions therein 
referred to A the effect of the words 
44 or continued *’ is that the sect. 
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applies to the continuing of actions or 
proceedings begun when the Aot oame 
into force ; sect. 0, however, which 
does not contain the words " or con- 
tinued ” applies only to the bringing 
of the actions or proceedings therein 
referred to. — Eddy v. Stewart, [1939] 
3 W. W. R. 71 ; revsg., [1032] 2 W. W. 
R. 099.— CAN. 

•n. Whether applicable to execu- 

tion on judgment for tort.) — Under Debt 
Adjustment Act. 1933, a permit from 
the Debt Adjustment Board is not a 
prerequisite to the issue of an execution 
on a judgment recovered in an action 
founded on tort. — Hill v. Baade (No. 
2), [19341 2 W.W.R, 10.— OAN. 

«p. Right to initiate proceedings 

by way of garnishment .] — Hutchison 
v. Conn, Anderson v. Conn, [1933] 2 
W. W. R. 505.— OAN. 

•r. J — Sub-sect. (5) of 

sect. 7 of Debt Adjustment Act, 1934, 
applies only to garnishee proceedings 
which are incidental to the classes 
of actions enumerated in sub- 
sect. (1) (a) of said sect. Therefore, 
garnishee proceedings in an action 
under the small debt procedure are not 
subject to the restrictions of sub- 
sect. (5), even where wages or salary 
are sought to bo attached. In view 
of theianguage of said sub -sect. (5) 
the words actions or suits ” in sub- 
sect. (l) (a) include garnishee proceed- 
ings. — Filer v. Meyers Sc Canadian 
National Rys., [1937] l W. W. R. 
554.— CAN. 

*t. Powers of sheriff.}— Debt 

Adjustment Act, 1934, does not 
prevent the placing of an execution in 
the sheriff's hands for the purpose of 
investigating whether anything oan be 
realised thereon, or prevent the sheriff 
from tnairtny inquiry in pursuance 
thereof Sc reporting _to the execution 
creditor.— Georgia Investment Co., 
Ltd. v. London Building Sc Invest- 
ment Oo», Ltd,, [1930] 1 W, W. R. 3.— 
CAN. 

it. Repeal of 1937 Ad, a . 11 — 

Effect of. 1 — The repeal of sect. 11 of 
Debt Adjustment Act, 1937, by 1938, 
c. 27, «. 4, did not operate to prejudice 
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debt & has obtained an assignment of the 
judgment under Mercantile Law Amend- 
ment Act, 1856 (o. 97), s. 5, he must obtain 
the leave of the ct. under B. 8. C., Ord. 42, 
r. 23, before he can issue* execution against 
his co-surety to enforce contribution to the 
judgment debt. — Kayley v. Hothebsall, 
[1026] 1 K. B. 007 ; 94 L, J. K. B. 348 ; 132 
L. T. 468 ; 69 Sol. Jo. 310, O. A. 

05a. What must be shown.] — A. v. B., [1939] 4 
All E. R. 109, C. A. 

103a. .] — Re Debtor, Ex p. Dunn Trust, 

Ltd., [1939] 4 All B. R. 337. 

146a. Omission to claim costs.] — Where* 

at the trial, the judge grants a certificate for 
speedy execution under 1 Will. 4, o. 7, s. 2, 
pit!, should issue one writ of execution for 
the amount of the damages A costs. Where 
deft, had been arrested under a oa. &a. for 
the damages only, & had paid them, A been 
discharged out of custody, the ct. refused to 
allow pltf. to issue another ca, aa. for the 
costs. — Smith v. Dickinson (1844), 5 Q. B. 
602 ; Da\. A Mer. 468 ; 13 L. J. Q. B. 151 ; 
2 L. T. O. S. 368 ; 8 Jur. 123 ; 114 E. R. 
1376. 

260. Add,' Annotation : — Refd. Re A Debtor, No. 
549 of 1928, [1929] 1 Oh. 170. 

262. Add,, Annotation: — Refd. Re Judgment 
Debtor (1936), 51 T. L. R. 524. 

268. Add, Annotation: — Refd. Re Judgment 
Debtor (1935), 51 T. L. R. 524. 


318. Add, Annotation: — Refd. Martin v, Benson, 
[1927] 1 K. B. 771. 

316a. .] — Smith, Hogg A Co., Ltd. v. 

Black Sea A Baltic General Insurance 
Co., Ltd. (1939), 56 T. L. R. 163, C. A. 

318. Add, Annotation: — Refd. Macaulay v. 

Guaranty Trust Oo. of New York (1927), 44 
T.L.R.99. 

366a. Payment of Irrevocable sum — Title of plaintiff 
not proved — Should not be ordered.] — Pltf. 
was the widow of a man employed by deft., 
co. as a derricker. The deceased had left 
the barge on which he was employed A 
volunteered to act temporarily as tipper on 
a second barge in order to relieve a fellow- 
workman. The fellow-workman was in fact 
a director of the co., but at the time he was 
acting merely as a foreman over the job, A 
was not there as representing the board of 
directors. While engaged as a tipper in these 
circumstances he stumbled A fell into the 
hold, sustaining minor injuries. He was 
removed to hospital A given an anaesthetic 
under which he collapsed A died. The 
post-mortem examination showed that he 
had a diseased heart, but neither the history 
of the man’s activities nor the use of a 
stethoscope did or would have disclosed the 
man’s condition. At the trial it was held 
that the death was due to the negligence of 
dofts., who were ordered *to pay to pltf. 
£785, of which sum £300 was not to be 
recoverable in any event. On appeal : — 


the rights of creditors retroactively. 
The nght preserved to creditors by 
said sect. 11 to sock a remedy is a 
" right accrued** within sect. 13 of 
Interpretation Act, R. S. A., 1922. — 
Grant v. Dkbolt, 11939] l W. W. R. 
326.— CAN. 


IW. Purpose of Act.}— -The Debt 

Adjustment Act, 1937. is not an Act 
passed for the public benefit & based 
on public policy in such a manner Sc 
to such an extort as to prevent a 
debtor from contracting himself out 
of its provisions. The aim of the Act 
is to protect the debtor by curtailing 
the procedural rights of the creditor. 
The purpose of the Act is no wider than 
the protection of a particular debtor 
against whom his creditor seeks to 
invoke the general procedure provided 
by law. Therefore the public is not 
interested except in that indirect Sc 
remote sense in which practically 
©very public Act may bo deemed 
ultimately to benefit the public. The 
Act does not go to jurisdiction. It 
is purely a procedural statute, which 
does not purport to alter in any way 
the substantive rights of the debtor 
or the creditor. — Mutual Lifk Assur- 
ance Go. of Canada t>. Levitt, 11939] 
1 W. W. R. 530 ; 8 F. L. J. (Can.) 
291.— CAN. 


sx, Costs.) — After a purchaser 

under an agreement for the sale of 
farm land had been In default there- 
under for a number of years the 
vendor, without having obtained a 

f ermit under Debt* Adjustment Act, 
932, served a notice of cancellation, 
but nothing was done thereunder. 
Five years later, no payments having 
been made meanwhile by the purchaser, 
the vendor leased the land without 
obtaining a permit under Debt Adjust- 
ment Act, 1932, Sc the lessee cut Sc 
removed hay from the land. The 
purchaser sued the vendor for the value 
of the hay & an injunction. McPher- 
son, C.J.K.B. held that the purchaser 
was entitled to the protection of said 
Act, that said cancellation notice had 
no effect Sc, therefore, an injunction 


was unnecessary, bnt he gave pltf. 
judgment for the value of the hay Sc 
costs 8c directed that the amount of 
the judgment Sc costs be applied as a 
credit on said agreement. On appeal 
it was contended that the costa were 
subject to pltf .*s solr.’s lien under 
K.B. Rulo 959, & that said amounts 
could not be so applied, there having 
been no counterclaim : — Held : said 
direction had been properly made in 
the exercise of the trial judge’s dis- 
cretion, Sc the appeal should be dis- 
missed. — Dowler v. Manitoba Farm 
Loans Absocn., [1939] 1 W. W. R. 
634.— CAN. 


•x. Orderly Payment of Debts Act, 
1982 — To what judgments applicable ,) — 
Held: the amount referred to in Orderly 
Payment of Debts Act. 1932, s. 2 (1) is 
the amount of the original judgment Sc 
the application of the danse is not 
affected by the fact that that amount 
nas been increased by interest, costs 
of execution or costs of an appeal so 
as to bring It over 9800. — Dominie v. 
Strtk, 71935] 2 W. W. R. 555 : 4 
D. L. R. 269 ; 43 Man. L. R. 262.— 
CAN. 


PART 11. SECT. 8, SUB-SECT. 8. 

891. Affidavit in support — Attachment 
of property of absconding debtor — Con- 
tents.) — Re Long, Bx p, Moore (1883), 
23 N. B. R. 299.— CAN. 

89 II. Sufficiency of — Action by 

two plaintiffs .) — In an action by 
twojutfs. an attachment order under 
K. B. r. 814, should not be made 
where the affidavit in support of the 
application for the order states that 
“ (lefts, are justly Sc truly Indebted 
to pttfs. or one of them or are legally 
liable to pttfs. or one of them,*' since 
this is not that positive Sc definite 
statement of indebtedness or liability 
which the rule requires. — Fields t>. 


Northland Oo., {1*381, 1 W. w. R. 
734 : 2 D. L. R. 366; 88 Man. L. R. 
200.— CAN. 

PART IL SECT. 11. 

•f. Prior proceedings under Absconding 
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Debtors Act.) — Held: a subsequent 
execution was defeated. — Kerr v. 
Soovil (1870), 13 N. B. R. (2 Han.) 16. 
—CAN. 

PART II. SECT. 15, SUB-SECT. 1. 

254 I. Appeal from judgment.) — The 
broad principle in India as regards 
execution matters is that time Is not 
computed from the date when the 
right to apply accrues, but is post- 
poned In oases where there is an appeal. 
— Nagbndranath Banerji v. Ambi- 
kacharan Chakravarti (1929), 
I. L. R. 57 Calc. 549.— IND. 

PART II. SECT. 15. SUB-SECT. 4.— 
B. (a) I. 

815 ill. .1 — In the absenoe 

of special circumstances, Sc where jt 
was unlikely that leave to appeal 
would be granted by the Privy Council, 
the Appellate Div. refused to stay 
execution of a judgment for £2,801 
damages Sc £1,414 costs pending an 
application to the Privy Council for 
special leave to appeal Sc refused also 
to order that security de rcstiiuendo 
should be given by theparty levying exe- 
cution. — Fismer v, Thornton, [1929] 
App. D. 17. — 8. AF. 

PART II. SECT. 16. SUB-SECT. 4.— 
B. (a) II. 

k L Stay permitted onto os 

to amount involved in suit pending .) — 
Scuxllx v. Planta (1928), 39 B. C. R. 
450.— CAN. 

PART !L SECT. 15, SUB-SECT. 8. 

sj. Protection of musoemful party's 
interests.) — Upon motion by dens, for 
stay pending appeal '.—Held : the at. 
had Inherent jurisdiction to stay pro- 

tedings, bnt a stay should not be 
„j*ntea unless defte. oould devise a 
scheme by which pttfs. would be 
adequately protected.— Battle Queer 
Toasted Corn' Flake Oo. v. Kellogg 
Toasted Corn Flake Oo. (1994), 55 
O. L. R. 127.— CAN. 




Held: (1) on the facte there was no negli- 
gence on the part of the defts. ; (2) the fact 
that the fellow-worker was a member of the 
board of directors did not in a case where he 
was In fact acting as a foreman bar the 
defence of common employment ; (3) on the 
work upon which the deceased was engaged 
at the time he was merely a volunteer & the 
defence of volenti non fit injuria applied ; 
(4) the administration of the anaesthetic was 
not a wrongful act intervening between the 
accident & the death, & could not be relied 
on as a case of nows actus interveniens ; 
(6) where there is an appealable matter, the 
ct. should not, as a condition of granting a 
stay of execution, order to be paid to pltf. 
& to be irrecoverable in any event any sum 
to which it is possible that it may ultimately 
be decided that pltf. has no title. — Bloor v. 
Liverpool Derricking <fc Carrying Co., 
Ltd., [1936] 3 All E. R. 399, C.A. 


VoL XXL — Execution. Cases 806a— 582a. 

880. Add. Citation : — sub nom. Walter v. Davies, 
Sat p. Glamorgan (former Sheriff), 81 
L. T. O. S. 169. 

892a. .] — If a pltf. or his attorney has received 

the debt & costs, in a case where the debtor 
had been taken in execution, it is the duty of 
pltf. or his attorney to discharge him ; & so, 
if he tenders the amount, it is the duty of 
pltf. or his attorney to discharge him, So the 
omission to do so is primd facts evidence of 
malice (Parke, B.). — Tebbutt v. Holt 
(1844), 1 Car. So Kir. 280 ; 174 E. B. 811. 

Annotation : — Reid. Cliasold v. Cratchley, [19101 2 K. B. 

244. 

417a. Service of writ — On clerk In court.]— Held: 
not good. — Ellison v. Pickering (1808), 8 
Ves. 319 | 32 E. R. 377. 

Annotation .•—Retd. Ward v. Arch (1S39). 8 L. J. Oh. 255. 

417b. Sheriff's officer remaining In house — Until 
money paid.] — Moore v. Bbamont (1795), 6 
Term Rep. 137 ; 101 B. R. 476. 


Part III. — Particular Forms of Execution., 


512. Add. Annotations : — As to (3) Refd. The 
Beldis, [1936] P. 51. Generally , Refd. The 
Point Breeze, [1928] P. 135. 

556a. .] — Hodges v . Marks (1618), Cro. Jac. 

485; 79 E. R. 414. 

568a. .] — A sheriff’s officer, having a 

fi. fa. against A., called at his house when he 
was from home, waited till be returned. So 
then informed him of his business : — Held : 
sufficient evidence to warrant the jury in 
finding that the writ was executed at the 
time of the officer’s entry. — Bird v. Bass 
(1843), 6 Man. & G. 143 ; 5 Scott, N. R. 928 ; 
1 L. T. O. S. 231 ; 134 E. R. 841. 


574a. .] — Anon. (1704), 6 Mod. Rep. 

105 ; 87 B. R. 864. 

574b. .] — Burdbtt v. Abbot (1811), 14 

East. 1 ; 104 E. R. 501 ; affd. sub nom. 
Burdett v. Abbot, Burdett v. Colman 
(1817), 5 Dow. 166, H. L. 

Annotation: — Omud. Harvey v. Harvey (1884), 26 Oh. D. 644. 


582a. Original entry unjustifiable.] — P arse 

So Peroival v. Evans (1615), Hob. 62; 80 
E. R. 211. 


Annotations : — Raid. Lee v. Gansel (1774), 1 Cowp. 1; 
Sandon t>. Jervis (1859), E. B. Sc E. 942. 


PART II. SECT. 19. SUB-SECT. 4.— 
E. (o) i. 

•1. Necessity for actual seimure .] — 
Before there Is any right to act upon a 
replevin bond there must be a replevin, 
& this involves the actual seizure of the 
goods A putting them In the hands of 

S ltf. — S oott r. SiUTH (1932), 6 M. P. R. 
6.— CAN. 


PART II. SECT. 20, SUB-SECT. 1.— 
A. (a). 

886 11. .] — McDonald e. 

Mitchell (1878), 12 N. S. R. (3 R. 
ft C.) 274.— CAN. 

PART IL SECT. 20, SUB-SECT. 4,— 
A. (a). 

459 1. In action by third party .) — 

Where a third party brings an action 
against the sheriff for seisnre of goods 
under an execution ft establishes a 
primd facie case of title as against the 
execution debtor, the sheriff must prove 
a judgment as well as an execution. — 
Kxbohhoffeb «. Clement (1897), 11 
Man. L. R. 400.— CAN 


PART 


IL SECT. 20, SUB-SECT. 4.— 
A. (b). 


sa. Judgment irregular.] — A seisure of 
chattels under an execution issued on a 
judgment which is afterwards set aside 
as irregular gives rise to a cause of 
aotionfor damages for the trespass la 
taking the chattels out of their owner’s 
p o ss e ss io n. — D emers v . Dmbokeb 
R - 401: 

PART II. SECT. 80, SUB-SECT. 4.- 
B. (a). 

q i. Onus of proof on 


sheriff— To justify seizure. 1— Johnson 
t>. B COHAN AN (1896), 29 N. S. R. (17 
R. ft G.) 27.— CAN. 

PART II. SECT. 21. 

494 i. When ordered .] — Hart v. 
Ruttan (1874), 23 0. P. 613.— CAN. 

PART III. SECT. 1, SUB-SECT. 1. 
606 1. In respect of %ohat judgment or 
order — Judgment for instalments of pur - 
chase money.}-- Worth v. Davie, 
[19171 1 W. W. R. 615 ; 11 Alta. L. R. 
461. — CAN, 

PART III. SECT. 1. SUB-SECT. 4.— 
B. (4). 

882 iii a. 8. P. Howard v. High 
River Trading Go. (1899), 4 Terr. 
L. R. 109.— CAN. 

582 v. .1 — Snarb v. Wad- 

dell (1864), 24 U. O. R. 165.— CAN. 

582 vL Earlier writ not 

renewed within veor.l— Bane of Mon- 
treal v. Taylob (1864), 15*G. P. 107.— 
CAN. 

g l .1 — Hamilton Pro- 

vident ft Loan Society v. Campbell 
(1884), 12 A. R. 850.— CAN. 

PART III. SECT. U SUB-SECT. 4.— 
E. (s). 

f I. 8. P. HlNCKS 9. So WEBBY <1879). 
4 A. R. 113.— CAN. 

It. Goods listed. ] — Noteworthy 

PART III. SECT. 1, SUB-SECT. 4.— 

E. (s) U. 

sL Not last cow.] — McLean v. 
Watson (1858), 2 Thom. 406. — CAN. 
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PART III. SECT. 1, SUB-SECT. 4.— 
E. (•) iii. 

•n. Seisin in fee.] — Held: not sale- 
able under an execution against goods. 
— Doe d. Keogh v. Calhoun (1843), 
1 U. C. R. 157.— CAN. 

sp. Interest of assignee of leasehold 
property 4a lease.] — Held : not saleable 
under an execution against goods. — 
Dob d. Simpson v. Pejvat (1848), 5 
U. O. R. 215.— CAN. 

st. Interest in land charged for main- 
tenance.) — Held: saleable under execu- 
tion. — KATHBUN V. CULBERTSON (1875), 
22 Gr. 465.— CAN. 


PART 111. SECT. 1, SUB-SECT. 4.— 
E. (•) Iv. 

607 1. General rule .] — Doe d. Aubman 
e. Minthornb (1846), 3 U.O.R. 423.— 
CAN. 

608 ill. .1 — Gilbert v. Jarvis 

(1869), 10 Gr. 265.— CAN. 

sv. Purchaser* s interest in land under 
agreement to buy .) — A purcbaaor s 
Interest in land which he has agreed 
to buy is not bound by an execution 
against him. unless be has become the 
registered owner.— Hudson’s Bay Co. 
c. Bullock Farms, Ltd., [1925] 2 
W. W. R. 559.— CAN. 

sx. Whcn bound by execution .) — A 
chose in action Is not bound by execu- 
tion put In the sheriff's bands, but only 
by seizure thereunder. — Rennie v. 
Quebec Bank (1900), 1 O. L. R. 308. — 
CAN. 

PART III. SECT. 1. SUB-SECT. 4.— 

E. <•) v. 

o i. On homestead trans- 

ferred to wife .) — Where i 
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614* Add. Annotation : — Held. English Bop 

Grower# v. Daring, [1928] 3 K. B* 174. 

615. Add. Annotation : — Reid. English Hop 

Growers v. Bering, [1928] 2 K. B . 174* 

645* Add. Annotation : — Reid* SpyeY r.Phillipson, 
[1981] 2 Oh. 188* 


680* Add. Citation : — $ub nom. DtCKUtpov u. 
Kitchen, 8 B. & B* 789 ; 120 B. E. 298. 

Add. Annotation * : — Reid; The FerostU <1868), 
LE.2iu4B.66; Keith v. Burrow# <1876), 
1 0. P. D. 722* 


transfers his homestead to his wile 
who becomes the real manager of the 
farming operation* with him as her 
assistant, the crops grown by her are 
not exigible under an execution, even 
though she admits that the farm has 
been managed in such way beoanse of 
the existence of the execution. — 
Standard Trusts Oo. v. Briggs, 
£10261 2 D. L. R. 370J J1026J 1 
W. W. R. 882 ; 22 Alta. t. B. 115.— 
CAN. 

o 11. — On wife’s farm worked 

bu debtor.}— Held .* in the oiroumstanoes 
the crop belonged to the husband ft 
could be seised in execution. — P aben- 
tbau v. Habbis (1884), 8 Man. L. R. 
820.— CAN. 

O 111. fir. P. SlJNGEBLAND V. MASSEY 
Manufaotubiiio Oo. (1804), 10 Man. 
L. R. 21.— CAN. 

p i, Undivided crop — Debtor 

servant of owner of load.] — Crop Pay- 
ments Act, R. 8. S., 1020, o. 126, as 
amended by, 1024, o. 28, which allows 
a sheriff to seise « sell the interest of 
an execution debtor in an undivided 
crop, does not apply to a case where 
the debtor** interest does not arise 
under a lease, agreement for sale or 
mtge., but only under an arrangement 
under which he was to act as manager 
or servant of the owner of the land on 
which the crop was grown. — Donovan 
v. BBUVBAUjSaSk.), [1020] 4 D. L. R. 
000 ; SW.W.R. 107.— CAN. 

p 1L — — What amounts to 

division .] — Donovan v. Bblivbau, 
£1981] 1 W, W. R. 158; 1 D/L. R. 
002.— CAN. 

PART III. SECT. 1, SUB-SECT. 4.— 
E. (•) vii. 

e i. Interest in sharps.} — Satbk 

v. Gilfoy, 11925] 1 W. W. R. 902.— 
CAN. 

e II. — — — .] — The ot. h a# no 
Jurisdiction to appoint a receiver by 
way of equitable execution for the sale 
of the eoultv in Shares of a oo. — 
GOODBUN V. MITCHELL (No.5) JMsxQ, 
£1929] 8 W. W. R. 622 j [1080] 1 D. L. & 
580; 88 Man. L. R. 895; rsMO., 88 
Man. L. R. 298; [1020] 2 W. W. R. 
90.— CAN. 

e ill. 1 nterest of vendor of land. ] — 

A vendor who has retained tb* legal 
title as security for payment of his 
purchase money, has. until full pay- 
ment has been made, a beneficial 
interest in the land which, ooupled with 
the legal title, may be seised 6c sold 
under execution. — W kxdman v. 

w * *• “° ! 88 

• It. — — ,1 — The provisions of Land 
Titles Act (Alta.) am such, that a 
legal execution against land cannot 
bind an equitable Interest In lands 
registered in the name of a person 
other than an execution debtor, some 
form of equitable execution is nooossary 
for the purpose, — 8bay v. Turn Som- 

CAN. » 

PART ItL SECT. 1, SUB-SECT. 4,— 
E. (•) vitL 

sa. Article claimed ms /actor* bp third 


ffect o/.] — Where an article seined 
under a writ of execution against gobds 
isdsimed bya (bird person as a fixture 
the directing of an Interpleader Issue 
with respect to it in no way decides 


CAN* 


Is a chattel.— ^F indlay 
; 11028] 1 W. W. R, 457.- 


PART III. SECT. 1, SUBJECT. 4.- 
T E. (•) z. 


u L 


Paid to debtor’s solicitor — 


For payment of costs of action.}— -Held : 
dot liable, to attachment. — Re Fort 
Frances Pulp 6c Papbb Oo. v. Tele- 
gram Printing Oo., Phzllipps 6c 
Scabth «. London Guarantee ft 
Accident Oo., Ltd,, [1925] 4 D. L. R. 
204.— CAN* 

f|. — -- In name of wife <t son.] 

—Robert Dollar Oo. v. Walked 
(10261, 36 B. O. R. 405.— CAN. 

1 (p. 488) i* STtares — Company 

outside province .] — Shares in a oo. 
whioh has no place within Manitoba 
where service of process may be legally 
made upon it are not subject under 
sect. 14 of Executions Act* R. 8. M., 
1013, o. 66, to legal execution. — 
Goodbun v. Mitchell (No. 6) (Man.), 
[19801 1 D. L. R. 580 ; 38 Man. L. 
R. 395: [19291 3 W. W. R. 622 : 

rew« 38 Man. L. R. 208; [1929] 2 
W. ft. R. 90.— CAN. 

PART ill, SECT. 1, SUB-SECT. 4.— 
E. (e) Mil. 

f i. J — Kassop v. Evans (1000), 

BTNfld. L. R. 396.— NFLD, 

f II. Not ship sold under 

Admiralty judgment.}— VanEveby v. 
Gbant (1862)Tzl U. O. R. 542.— CAN. 

si. Property of wife under bill of sate — 
Execution creditor of husband.}— The 
execution creditor of husband cannot 
seise a ship owned by the wife under 
an unregistered bill of sale. — Dicks 
«. Krays, [1036] 2 D. L. R. 58 ; 6 
F. L. J. (Can. ) 09.— CAN. 

PART 111. SECT. 1, SUB-SECT. 4.— 
E. (e) xv. 

q I. .] — In order to be entitled 

to an exemption from execution with 
respect to the tools or implements of his 
trade, debtor must have been actually 
following the trade at the time of the 
seism*.— McLeod v. Gxrvin Chntral 
Telephone Ajbsocn. (Sask.J, [1926] 
1D.L.R. 210; [1926] 1 W. W. R. 38. 
—CAN. 

* I. Automobile — Used for business.] 
— The Judgment debtor, the salaried 
manager of a building oo.. claimed 
exemption for an automobile whioh 
he used exclusively ft continuously 
in superintending the emotion of 
houses by his co. in different parte 
of the city. The contract between 
Mm ft the oo. did not require him 
to supply an automobile, ft did not 
define .nis duties or the method to 
be followed in performing them : — 
Held : the automobile was not exempt 
under Exemptions Act, R. 8. M. 1913, 
e* 66, s. 29 </)» as amended by 1925 
Aot, o. 20.— Goldsmith «. Hi 
U928] 3 D. L, R. 478 ; £10261 2 W.’ 

401 ; 87 Man. L. R. 389.— CAN. 

* U. — — ^Dsed for agriculture.}— 
An automobile is not exempt under 
Exemptions Aot Amendment Aot, 
1935, unless inter aHa it Is one used 
tor agricultural p ur p o s es. — Western 
Grocers, Ltd. e. Kay, £18161 3 
W.W.R.S20; qfl51. [1918] 1W.W.R. 
881. — CAN* 

* ill. Used by pedlar.] — Car used 

by debtor in business as a pedlar held 

“d?! 4 BTflESSfor** 119881 
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i iv. — — .] — A motorcar used by Its 
owner, whose sole occupation was that 
of a fisherman, to haul from the 
lake where they ^were caught to 
market .w Meld: a * necessary * with- 
in Executions Aot, R«8Jd., 1918, 
s. 29 (f). as amended, ft therefore 
exempt from seizure. — Z elenisky v. 
Ibfzbld, [1935] 2 W. W. R. 45 ; 43 
Mian. L. R. 100.— CAN. 

sw. Agricultural implements. ] — Under 
_ .ot. 29 ( /) of Executions Act, R.S.M., 
1913, which exempts inter alia “ agri- 
cultural implements ” to the value of 
8800, the exemption is not restricted 
to one set of implements. — Banqub 
Oanadhennb Nationals t>. Houde, 
[1935] 1 W. W. R. 421 ; 2 D. L. R. 
808 ; 43 Man. L. R. 27.— CAN. 

sz. BuHding materials .] — Materials 
acquired by a debtor for the purpose 
of building a house on his homestead 
to replaoe one thereon which has been 
destroyed by fire are not made by 
Executions Aot, R. 8, M., 1918, or 
otherwise, exempt from seizure under 
execrations. The words M or other 
person ” following “ mechanic, artisan, 
machinist, builder, contractor/* in 
sect. 39 of said Act must be construed 
as eduedem generis . — Rosmus v. Bazay, 
[1936] 2 W. W. R. 175 ; 2D.L.B. 
736 ; 44 Man. L. R. 192.— CAN. 

PART III. SECT. 1, SUB-SECT. 4.— 
E. (e) xvl. 

o (p. 493) i. Pori of proceeds 

consisting of mortgage.] — Had: not 
exempt. — Massey -Harris Co. v. 
Scrram (1002), 6 Terr. L. R. 838.— CAN. 

o (p. 493) ii. Whether pro- 

ceeds exempt. ] — Purdy©. Colton (1908), 
1 Saak. L.R.288; 7W.L.R.820.— CAN. 

o. (p. 493) III. Effect of 

Exemptions Act. R. S. If., 1918, s. 40.] 
— Property exempt from seizure under 
a writ of execution, disposed of by the 
Judgment debtor to a third person, 
cannot be reached by the Judgment 
creditor, whether on grounds of fraud 
or otherwise. The contention that the 
claim for exemption must be made by 
the debtor Is met by the prohibition In 
Exemptions Aot, R. S. M., 1013 (o. 86), 
s. 40. — Sfkuhs v. Gregorys: ft 
Boycum. [19301 1 W. W. R. 378 ; 1 
D. L. R. 896 ; 38 Man. L. R. 477.— CAN. 

d (p. 493) I. — — .] — Masse y «. 
McClelland, Baker v. McClelland 
(1895), 2 Terr. L. R. 179.— CAN. 

d (p. 493) II. 8 . P. Boos v. Spilieb 
( 1905), 6 Terr* L. R. 225 ; 1W.LE. 
366 ; 2 W. L. R. 280.— CAN. 

h (p. 493) I. .] — A motion 

for final Judgment for the sale of land 
under a registered certificate of Judg- 
ment will not be granted unless pm. 
has pleaded In hfts statement of culm 
or shown by affidavit that the land Is 
not exempt as the ho m es t ead o&tha 
debtor, where a transfer of a home* 
stead Is colourable only ft the tttle la 
held upon a secret trust tor the 
transferor, it does not deprive him of 
hti right of exemption. — D ayholob e. 
KUN&o, [1928] 1 W. W. R. 691.— CAN* 

k (p. 498) L A —PM. brought 

this action for. 

^alandtitlee office. 

s of put*, were apt 

or lien on land 

which pit L olsimod as Ms 

J* £* ** LgjBg?? Sir 

BXOOuGXOKm uDDI wM npSSr J — wSSmm f 




VoL JXL — Execution, Case 718a. 


71$a. Debtor** goods sold by pubHc auction — 
Debtor remaining In powcoaioii — Execution 
creditor present at sale.] — Reid : the goods 
could not be taken in execution by such 
execution creditor. — W oodbbmah v. Bal- 


dock <1010), 8 Taunt. 676 ; 3 Moore, 0. P. 
11; 120E.B.547. 

Annotations:—]!* Id. Aldred «. Constable (1844). 3 L T, 
O. S. see : Hiokman 9. Oox <1887), SO L. T, 0. B. 879 ; 
Barker 9. Furlong, <18011 8 Oh. 179. 


Exemptions Ordinance, It wu so only 
for the time that it was occupied by 
the debtor 8c hie family : there might 
be a change ; 8c any declaration would 
apply only at the particular moment 
when made. — G ilmorb e. Oallies 
(1911), 10 W. L. R. 545.— CAN. 

Pltf. applied to 


k (p. 493) II. - „ 

have taken off the register of the title 
of land transferred to her by her 
husband, a certain execution obtained 
against her husband, on the ground that 
at the tune of such transfer the land 
was her husband's homestead 8c as 
such exempt under Exemptions 
Ordinance. On the facts : — Beld : the 
land was, at the time of the transfer to 
pltf., her husband's homestead, ft, 
therefore, exempt from seizure. — Hart 
O. Ryb (1914), 27 W. L. R. 9.— CAN. 

k (p. 498) iff. .1 — A homestead 

under Homesteads Act (Saak.) means 
the home of the debtor, the actual 
residence of himself 8c his family, ft 
includes the lot upon which the 
dwelling-house is situate, according to 
the registered plan of the same: — 
Held : Exemptions Act, s. 2 (10), 
applied.— Overton «. Gerrity (1916), 
34 W. L. R. 875.— CAN. 

k (P. 499) iv. Whether exemption 

extends to members of family .} — 
Meunier v. Borax (1905), 8 Terr. 
L. R. 194.— CAN. 

k (p. 498) v. Whether exemption 

extends to proceed* of voluntary sale .] — 
There Is nothing* in Exemptions Act, 
R. S. A., 1928 (o. 95), which carries the 
exemptions aooorded a homestead Into 
the proceeds resulting from a voluntary 
sale of It by the execution debtor. — 
John Derrs Plow Oo., Ltd. v. 
MoEaohran. (19301 1 W. W. R. 622 ; 
2 D. L. R. 796 s affg .. (1930] 1 W. W. fL 
561.— CAN. 

k (p. 493) vf. Building used for 

business.] — Under Exemptions Aot, 
R. S. A. 1022 (o. 95), a debtor's right 
to the homestead exemption is not 
affected by the fact that the building 
occupied in part by him as his home is 
used in the main for business or other 
purposes ; nor is It affected by the 
nature of his title to the land, e.g. by 
the tact that he is a tenant In common. 
— Re Cherniak Estate, (1930) 1 
W. W. R. 676 Is 11 O. B. R. 323 ; affi !., 
(19301 8 W. '\fr. R. 336 ; 3 D. L. R. 
994 ; 11 a B. R. 444.— CAN. 

k (p. 493) vii. .1 — Under 

Exemptions Act, R. S. A.. 1982, a 
debtor's right to exemption with 
respect to his home is not affected by 
the fact that the building occupied In 
part by him as his home ft used/ in the 
midft for business or other purposes, — 
Canadian Credit Men’s Trust 
Assoon. v . Umbel ft Gillespie Grain 
OoTl/n>«* (1981) 3W.W.R. 145.— 

k (p. 498) will. Crop grown on 

- ?tiona Act, R. 8. 8., 


IggV \Ws VA ft UW 

g rown on a he 


homestead. — L ugiuk 
1 1 W. W. R. 17: 1 
24 8. L. R. 850. — CAN. 

k (p. 498) lx. Debtor tenant in 

eosssiofi.?— The fact that the interest 
of a debtor in the property occupied by 
him as a home Is that of a tenant In 
common does not disentitle him to the 

D. jL R. W.— CAM, 


head of the family. Therefore, where 
an insolvent husband made a Voluntary 
transfer to his wife of the house, 
valued at $3,500, In which they ft their 
family were residing ft on which they 
continued after the transfer to reside, ft 
a creditor- of the husband who re- 
covered judgment against the husband 
shortly after the transfer sought an 
order for the sale of the property with- 
out regard to the transfer : — Held: the 
right of exemption continued, ft while 
the judgment creditor could proceed 
to a sale because it appeared that the 


visions of the statute, which in parti 
cular reauire that $1,500 be provided 
for by the judgment creditor in advanoe 
of the completion of the sale. Deft, 
wife would In such event be the party 
to whom such amount should be paid. — 
Dominion Bank v. Lxtster, [1933] 

2 W. W. R. 359 : 41 Man. L. R. 404.— 
CAN. 

p (p. 493) i. Personal 

residence not necessary .] — A homestead 
can be " in the use ft enjoyment of the 
widow ft children or widow or children, “ 
within sect. 6 of Exemptions Act. 
R. S. S.. 1930, without personal 
residence by the widow or ohildren 
thereon. The right to use ft enjoy 
includes the right to let ft to the rents 
& profits therefrom. Therefore where 
provision must be made for the main- 
tenance ft support of a deceased's 
dependants, ft it is not feasible nor in 
their interests to continue in actual 
personal residence of the homeplaoe or 
homestead, they may c l ai m the rents 
ft profits therefrom for maintenance 
ft support. — Be MoEaohen Estate, 
[1933] 2 W. W. R. 177.— CAN. 

I i. .] — When debtor is in actual 

residence on certain property belong- 
ing to him. suoh property Is primA 
fade exempt under Exemptions Act, 
R. s. a, 1920, ft the fact that the wife 
of debtor happens to own a house 
that had been previously used as the 
family home cannot deprive debtor 
of the right to claim the exemption. — 
Salter ft Arnold. Ltd. e. Dillman, 
[19241 2 W. W. R. 1225.— CAN. 

1 tt. .1 — Under Exemptions Act, 

R. 8. S., 1920, the home of a debtor is 
free from seizure under execution so long 
as he uses it as his home, even though its 
value is in excess of $3,000. There Is 
no power given to the sheriff to sell the 
home ft earmark $3,000 of the pro- 
ceeds for the benefit of the debtor.. The 




301 j; 25 ST L. R. 2^7 : 12 0, B. R. 225. 

— gAn. 

Bakero^GeLum (1908), 4 Saak, l! R. 
498 : 9 W. L. R. 486,— CAN. 

a L .] — MoLATCHI* V. 

McLeod (1890), 6 Man. L. R. 452.— 
CAN. • 

1L Exemptions Act , Aka.— 

j applicable against Orown.y^R. 
__ 0*BmENrU9241 1 D. L. R. 922: 
(1924) 1 W. W. R. 104.— CAN. 

4 ill. Rents db profile of.Y -ffhe 

exemption of a ho mest ea d from seizure 
under exeeuftett . does not , exten d to 
the rente ft Ptofiti thereof, beyond the 
personal 

Uinrn, 

[1926] 3 

4 Iv. Procseds of eats of. )— 

There Is nothing to Exemptions Act, 


R. B. A., 1922. which carries the 
exemption aooorded a homestead into 
the proceeds resulting from a voluntary 
sale of it by the execution debtor, even 
though he is still in the actual occupa- 
tion of it. — R bgajl Distributors, 
Ltd. v. Freeze, fl931] 1 W. W. R. 
299 ; 1D.LE, 943 ; 25 Alta. L. R. 
279.— CAN. 

q v. Crops.] — The unexpired 

portion of a lease of land Is not exempt 
under Exemptions Aot, R.S.A, 1922.— 
Re Boott Estate, (19861 lf.W.H 
325 ; 5 F. L. J. (Can.) 3. — CAN. 

• (p. 493) I. Goods of business — Carried 
on in name of wife — Managed entirely 
by husband .]- — Meakin v. Samson 
(1878), 28 O. P. 355.— CAN. 

a (p. 494) I. Income of trust fund .1 — 
Deft/s lather devised his estate to 
trustees upon the trust, among others. 

“ to pay my son A. [deft.] the interest 
of the sum of $800 annually during 
the term of his natural life." An order 
was made by the master In chambers, 
directing the trustee* to pay over the 
interest, from time to time aoorulng, 
to pltf., who was a judgment creditor 
of the son. — L loyd v. Wallace (1882), 
9P.E. 335.— CAN. 

(p. 494) li. Goods of third party 

jef to landlord’s lien. 1— Where goods 

belonging to a third party are subject 
to a landlord's lien suoh goods are 
liable to execution in respect of a 
magistrate's ot. Judgment for arrear 
rent, without a separate action against 
the owner of suoh goods. — C olumbia 
Furnishing Co. v. Goldblatt, [1929] 
App. D. 27.— S. AF. 

k (p. 494) i. Byers 9 . 

Murphy (1893), 3 Terr. L. R. 189. — 
CAN. 

k (p. 494) II. Personal property 

of Indian — Motor boat.] — A gasoline 
boat of whloh deft., an unenfranchised 
Indian, was a part owner:— Held: 
under the oiroumstanoes not to be 
property of an Indian on a reserve ft 
not property which sects. 102 ft 106 
of Indian Aot, R. S. O., 1927, pre- 
vented from being seized under execu- 
tion.— P ope v. PAUL, [1937] 2 W. W. R. 
449.— CAN. 

sk. Truck of trucl 
Re Lyons, [193< 

CAN. 

PART 111. SECT. 1. SUB-SECT. 4.— 

E. (!) i. 

710 Hi. .] — Re Bank of Mont- 
real v. Tannab. Tannas v. Bank 
of Montreal. (1925) 3 D. L. R. 1079. 
—CAN. 

PART III. SECT. 1. SUB-SECT. 4.— 

E. (f) II. 

p 1. Sale — No change of pos- 
session.] — Judgment in favour ot the 
execution creditor affirmed. — P etti- 
grew 9 , Thomas (1885), 12 A. R. 577. — 
CAN. 

p II. Of land.] — Where an 

agreement for the sale of land provides 
that in case the vendor becomes entitled 
to cancel the contract, be shall have the 
right to enter into ft possess any 
Improvements on the land, ft to apply 
the net receipts therefrom upon the 
contract, the taking possession by the 
vendor will prevent the goods so 
po s s e ssed from being exigible under 
writs of execution against the pur- 
chaser. — Re Canadian Pacific Ry, 
Co., Crown Lumber Oo. v. McKenzie 

a#ia), 10 w. w. a. mo.— cam. 

a L — — Jeanette Dress Co. v. 
Hxnish# 119221 8 D. L. R. 811; 6 
ML P. R. 1.— CAN. 
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730* Add. Annotation .•——Could* Loitoh (W^li&n) & 
Co. v. Leydom. Barr (A. Or .) & Co. v. Mac* 
geoghegan (1030), 47 T. JL. B. 81. 

750* Add. Citation : — previous proceedings. 3 0. So 
P. 624, N. P. 

788a* .] — Purser v. Sturmey (1859), 32 

L. T. 0. S. 269 ; 23 J. P. 88; 5 Jur* N. 8. 
46; 7W.R.162. 

804* Add* Annotation : — Held. Bosworthick v» 
Bosworthiok (1920), 136 L. T. 211. 

805* Citations : — Omit 44 O. A. 9 * 


817a. .] — Tooook v. Honyman (1602), Yelv. 

0 , 80 15'. , R. 6. 

Am tofaHon* Meriton v. Steven* (1741). Willes 

171 ; Giles e. Grover (1882). 9 Bine. 128. 


836* For 44 Sc Anally ” read 44 

Not finally.” 

880* Add. Annotation »Refd. Leitch (William) So 
Co. v. Leydon, Barr (A. G.) So Co. v. Mac- 
geoghegan (1930), 47 T. L. B. 81. 

881a* May be compelled to sell.] — A non. (1702). 7 
Mod. Bep. 118 ; 87 E. R. 1135. 

883a. .] — B ottomley v. Heyward (1862), 7 

H. So N. 562 s 31U J. Ex. 600 ; 7 L. T. 44 ; 
168 B. R. 595 $ sub nom. Bothamlby v. 
Heyward, 8 Jut. N. 8. 1156. 

954. Add. Annotation : — As to (8) Refd. British 
American Continental Bank v. British Bank 
for Foreign Trade, [1920] 1 K. B. 328. 


of sate — Interest 

necessary .] — In order for a third party 
claiming an Interest In goods seised 

- — - - $o pr6ven t 


under execution to be able to pn 
the sale of snob interest, whetbi 


ier in 


whole or in part, be must hare an 
exclusive right m snob Interest. — 
Surra v. Bank or Montreal, [1988] 2 
W. W. R. 70. — CAN. 

PART III. SECT.% 1, SUB-SECT. 

E. (f) 111. 

b I. — — .) — The fact that goods 
exempt from seixure under execution 
are included In a chattel mtge. made 
by the debtor does not deprive the 
debtor of bis right of exemption. — 
Findlay v. Menxibs, [1928] 1 W. W. R. 
457.— CAN. 

0 f. Not in possession of debtor — 

Onus of proof ,] — On an interpleader 
Issue between an execution creditor 
Sc a claimant of goods whioh, at the 
time of their leisure under the 
execution, were not in the possession 
of the execution debtor, the onus is 
on the execution creditor of showing 
that the execution debtor was the 
owner of the goods or had an interest 
therein capable of being seised under 
the execution : Sc he must make out 
a primA facie oase before the claimant 
can be put to proof of bis case.— 
Stbwaht v. Currie, Canadian Pacific 
Ry. Oo. e. Stewart, [1928] 1 D. L. R. 
842 ; [1928] 1 W. W. Ift. 206 ; 22 Bask. 
L. R. 851. — CAN. 

e ifc .] — The husband’s interest 

in property owned by husband Sc wife 
as joint tenants is not liable to be 
taken in execution by a Judgment 
creditor of the husband. — Martin v. 
MumNjJl937] 3 D. L. R. 418 ; O. R. 

PANT III. SECT. 1, SUB-SECT. 4.— 
E. (f) x. 

g t. 8 . P. Kilbride *. Cameron 
(1867), 17 a P. 878.— CAN. 

g 11. B . P. Mamsy -Harris «. Moore 
(1905), 6 Terr. It. R. 75.— CAN. 

k 1. Transfer of property to trustee ■ 
In fraud of creditors — Attachment sus- 
tained .} — Thompson v. Ellis (1883), 
16 N. 8. R. (4 R. Sc G.) 807.— CAN. 

PART III. SECT. 1. SUB-SECT. 4.— 
B. (!) sL 

A (p. 500) I. 

Seale v. Gray, [1932] S D. L. R. 567. 
—CAN 

sd. Property offiushand — 8t 

In name of wife.i — Ip an motion i 

a man Sc his wife, brought by an execu- 
tion creditor of the man, for a declara- 
tion that certain property standing 
In the name of the wife was exisrible 
under the execution against the bus- 
band : — Bftd: the facte Sc circum- 
stanoee adduced in evidence did not 
warrant the inference that the hueband 
lotended to defraud creditor*. Fraudu- 
lent intent should not be found except 
upon substantial grounds Sc upon dear 
evidence. — Robertson v. Robinson, 
[1928] 2 D. U R* 843 ; 62 O. L* R. 12; 


affd.. [1929] 4 D. L. R. 1072; 8. O. R. 
175.— CAN. 

sf. Business carried on by husband A 
wife — Determination of ownership of 
foods .] — Mayland v. Dicks, [1930] 
8D.L.R. 893.— CAN. 

PART III. SECT. 1, SUB-SECT. 4.— 
E. (f) xii. 

sx. Execution against hirer— Equitable 
interest of third party in goods.) — Cir- 
cumstance* in which such Interest was 
preferred to the execution creditor's 
olalm to the proceeds of the goods. — 
Black t>. Drouillard (1877), 28 a P. 
107.— CAN. 

PART III. SECT. 1, SUB-SECT. 4.— 
B. (f) xiv. 

m 1. Fixtures affixed to 

mortgaged freehold .) — Carson v . Simp- 
son (1894), 25 O. R. 385. — CAN. 

n l. .] — Ferrib v. Olbgborn 

(1860), 19 U. a R. 241.— CAN. 

n ii. O. S. V. O. c. 45. s. 3— 

Effect of .) — Ross v . Simpson (1876), 23 
Or. 552.— CAN. 

n ill. .] — Smith. Ltd. v. Van- 
couver Cremation Society (1914), 
29 W. L. R. 150 i 20 D. L. R. 214.- 
CAN. 

PART III. SECT. 1, SUB-SECT. 4.— 
B. (f) xv. 

p I. .1 — Gurney o. Jambs (1860), 

10 U. C. R. 156.— CAN. 

PART III. SECT. 1, SUB-SECT. 4.— 
E. (f) xvi. 

• i. — — Assets in futuro .] — An 
execution oh a judgment of assets 
in futuro is invalid if issued without 
leave after application made under 
r. 451 . — Re Smith’s Estate, Cana- 
dian Guarantee Trust Oo. v. 
Dblible, [19241 4 D. L. R. 1288 ; 
[1924] 3W.W.R. 815.— CAN. 

PART III. SECT. 1, SUB-SECT. 4.— 
E. (gf ii. 

817 1. Property still remains in debtor .] 
— Russell v. Reid, [1928] 1 D. L. R. 
628.— CAN. 

sy. Attachment under Absconding 
Debtors Act.)— Starr v. Munoby (1845), 
3 N. S. R. (2 Thom.) 244.— CAN. 

PART III. SECT. 1, SUB-SECT. 4.— 
F. (a). 

t I.* .] — Rafbljb 

^Shbritt^s. Finch (1856). 14 U. 0- R. 

y L Bight to place husband or wife of 
debtor in possession . ] — Though Act 82 
of 1917, Ord* 25. r. 5, does not expressly 


forbid the appointment of the husband 
or wife of a debtor as a person In whose 
charge pr oper t y attached may be left 
by the messenger, a husband who is a 
man of no standing Sc worth nothing 
Is not a suitable person to place in 
charge of property attached hi respect 
of a debt of hu wife. — Kora e. John- 
son, [1928] App. D. 318. — 8. AF. 


PART III. SECT. 1, BUB-SECT. 4.— 
F. (o). 

e i. .] — Where execu- 

tion has been levied upon goods, 
the sheriff is not bound to leave an 
officer continuously in possession, 3c 
the absenoe of such offloer, if satis- 
factorily explained, does not amount 
to snob an abandonment of possession 
as will entitle other persons claiming 
the goods to take possession of them. — 
Re Murphy (1927), 27 S. R. N. 8. W. 
503 ; 44 N. 8. W. W. N. 189.— AUS. 


PART III. SECT. 1, SUB-SECT. 4.— 
H. (a). 

sz. Place of safe .) — A sheriff cannot 
lawfully sell goods on deft.’s premises 
without his permission. Sc any person 
going on the premises to purchase may 
be treated as a trespasser. — M oMabteb 
v . McPherson (1839), 6 O. S. 16. — 
CAN. 


sa. Payment — What amounts to.] — 
Carrall v. Montreal Bank (1861), 
21 U. O. R. 18.— CAN. 

sb. Setting aside sale — After con- 
firmation .] — In the absence of fraud 
or collusion, a sale in execution, which 
has once been confirmed, cannot be set 
aside because the decree under which 
it was held was at first incorrectly 
drawn up. Sc has since been amended. — 
Agha Husain v. Qasim Am (1925), 
I. L. R. 48 All. 94.— IND. 


PART III. SECT. 1. SUB-SECT. 4.— 
H. (1). 

sd. Notwithstanding notice of alleged 
defect in execution.) — MoPhail v. 
McKinnon (1868), 7 N. 8. R. 168. — 
CAN. 

PART III. SECT. 1, SUB-SECT. 4.— 
H. (I) 11. 

916 vii. .1 — An execution 

creditor can take only the precise 
interest, Sc no more, whioh the debtor 
poss e s s es in the property seised. — 
Overby v. McLean, [1928] 4 D. L. R. 
917 : [1928] 3 W. W. R. 328 ; 37 Man. 
L. R. 525.— CAN. 

sf. Purchaser estopped from claiming 
goods as his oum.) — kuttan v. Weller 
(1855), 14 TJ. O. R. 44.— CAN. 

PART III. SECT. 1. SUB-SECT. 4.- 

H. (j). 


_ __ tv. .] — MacfiI v . 

Hunter (1882), 9 P. R. 149.— CAN, 
eg. Proeseds not exceeding amount 
of landlord’s claim.) — Where the sheriff 
•ells goods for a sum not exceeding 
the landlord’s claim. Sc the execution 
creditor Claims the money, it Is a 
sufficient answer to show that the land- 
lord has a good ciaiih to the money, 
although It has not been paid over to 
him.— Lambert e. Clement (1897), 
11 Man, L. R. 519.— CAM. 

tj. Payment of preference claim for 
wages— When wag e ear ner entitled to 

s^«ra-^. OW58B 




7oL XXL— Execution. Oases 981— 1804a 


061. Add. Annotation: — Reid. Re Andrew, 

Official Receiver v. Standard Range & 
Foundry Co., [1036] 3 All E. R. 460. 

077a. Meaning ol “ execution "—Distress lor 
rates.] — Applt. was the owner of a house 
which was let on a quarterly tenancy. The 
tenant fell into arrears with her rent & applt. 
obtained an order lor leave to distrain. In 
the meantime resp., a bailiff for the corpn. 
of Wolverhampton, had levied on the tenant 
under a warrant of distress for rates. Applt. 
claimed that the amount due for rent was a 
first charge on the proceeds of the sale of the 
distress, basing his claim on the Landlord & 
Tenant Act, 1700, s. 1. Resp. contended 
that the term “ execution " in that sect, did 
not include a levy for rates : — Held : the Act 
applies to all forms of execution, including a 
distress for rates. — Hickman v. Potts, [1939] 
3 All E. R. 794 ; 108 L. J. K. B. 817 ; 161 
L. T. 218 ; 103 J. P. 349 ; 66 T. L. R. 1016 ; 
83 Sol. Jo. 672, C. A. 

1002a. Who is purchaser for valuable 

consideration — Creditor-trustee under deed of 
assignment.] — Sect. 26 (1) of the Sale of 
Goods Act, 1893, provides that a writ of 
fi. fa. shall bind the debtor’s goods from the 
time when the writ is delivered to the sheriff, 
provided that no such writ shall prejudice 
the title to goods acquired by any person in 
good faith & for valuable consideration 
without notice of the writ. 


A judgment creditor issued a writ of ft. fa* 
on June 23 A posted it on the same day to 
the sheriff's officer, who received it at 9 a.m. 
on June 24. At 5 p.m. on June 24 the 
debtors executed a deed of assignment to 
the claimant as trustee for their creditors. 
On June 26 the sheriff took possession of 
the debtors' goods. The trustee was himself 
one of the creditors, but no other creditor 
had assented to the deed before the seizure : 
— Held : as the trustee was a creditor he had 
given consideration by executing the deed of 
assignment & thereby releasing the debtors 
from their debt to him & he was therefore 
within the proviso to Sale of Goods Act, 
1893 (c. 71), s. 26 (1). — Beebeb & Co. v. 
Turner's Successors (1931), 48 T. L. R. 61. 

1043. Add. Annotation : — Distd. Re Fredericke & 
Whitworth, Ex p. Hibbard, [1927] 1 Ch. 263. 

1069. Add. Annotation : — Held. Re Forder, Forder 
v. Forder, [1927] 2 Ch. 291. 

1224a. Failure to remove goods — Liability to 
execution creditor — Measure of damages.] — 

Pltf. recovered judgment against C. for a 
certain sum, the order providing for payment 
by instalments & providing that, in the case 
of default in payment of any instalment, 
execution might issue for the whole debt & 
costs remaining unpaid. C. defaulted in 
the payment of one instalment & pltf. 
immediately caused an execution to be 


PART III. SECT. 1, SUB-SECT. 6. — A. 

o t. .1 — Street t>. Glass 

(1840). 8 N. B. R. (1 Kerry 1 65. — CAN. 

965 ii. .1 — Hast v. Rey- 

nolds (1858). 18 O. P. 601.— CAN. 

987 1. In respect of what goods — Not 
property seised under Absconding 
Debtors Act .} — Stanton v. Johnston 
(1868), DN. B.R. (4 All.) 64.— CAN. 

967 11. Not goods of third party.) 

— Robinson t>. McIntosh (1899), 4 
Terr. L. R. 102.— CAN. 

a I. of sheriff to inquire 

into claim .) — Where a landlord makes 
a claim for rent to be deducted out of 
the proceeds of an execution, the 
sheriff is entitled to a reasonable time 
to inquire into the demand ; & where 
the tenant had denied that any rent 
was due, & the landlord refused to 
allow the sheriff time to make the 
Inquiry, the ot. refused the cost of an 
application to compel the sheriff to 
pay the rent. — Nowlin v. Anderson 
(1849), 6 N. B. R. (1 All.) 497.— CAN. 

•k. In respect of what goods-— Goods 
held under conditioned sale agreement .) — 
Where goods in the possession of a 
tenant under a conditional sale agree- 
ment are seised under an execution 
against the tenant the landlord is 
entitled to the protection of 8 Anne, 
o. 14, only to the extent to which his 
claim for rent exceed* the conditional 
vendor's lien, even though the agree- 
ment was not registered as required by 
Conditional Sales Act, A was, there- 
fore, invalid as against the execution 
creditor. — Ooilvie Flour Mills Co., 
Ltd. v. Becker 4c Wood 9c Snihur. 
11981) 1 W. W. R. 878 ; 9 D. L. R 
445 ; 25 Alta. L. R. 267.— CAN. 

PART III. SECT. 1, SUB-SECT. 7. 

qi. .] — Mahon v. crows 

1896), I8N.8.R. (16 R. 9c G.) 250.— 
CAN. 

* ft Sale bond fide.}— On 

an interpleader Issue between a buyer 
of goods from an execution debtor 9c 
an exec ut ion creditor whose execution 
was in the hands of the sheriff prior to 
the sale : — Hdd : the sale was bond fide , 


it was followed by ** an actual 9c con- 
tinued ohange of possession " sufficient 
to satisfy Executions Act, R. S. S. 1920. 
c. 52, s. 2, 8c. the buyer's absence of 
knowledge of the execution having been 
established, the buyer was entitled to 
the goods under the proviso In said 
sect. — Wilson v. Matthkwson Bros. 
& Maoernin, 119281 3 D. L-R. 276 ; 
[1928] 2W.W. R. 136; 22 Silk. L. R. 
543.— CAN. 

q Ui. Necessity for con- 

tinued change of possession.)— The fact 
that a purchase of goods from a person 
against whom the sheriff held writs of 
execution was made in the utmost 
good faith does not, under Executions 
Act. R. S. S., 1930, entitle the buyer to 
hold the goods against the execution 
creditor unless he can also establish 
both that he did not know of the 
existence of the execution, 9c that the 
sale was followed by an actual ohange 
of possession of the goods from the 
debtor to himself which was continued. 
— Morrow v. Western Empire Life 
Assurance Co., Ltd., [19331 2 W. W. 
R. 393.— CAN. 

si. Assignee — Assignment not filed .) — 
Held : the execution prevailed. — 
Carso allen v. Moodie (I860), 15 
V. 0. R. 98.— CAN. 

sm. Want of notice of writ — 

Onus of proof. 1 — Ross v. Creighton 
(1890). 40 N. S. R. 131.— CAN. 

PART IIL SECT. 1. SUBJECT. 9. 

sp. On application of Creditors? Relief 
Act . 1922.]— Terminal Grain Co. t. 
Soderberg, [1925] 1 D. L. R. 813; 
[1926] 1 W. W. R. 9.— CAN. 

sq. .] — A seixure of goods having 

been made under execution an order 
was obtained for their removal & sale. 
Before the day set tor the sale, the 
debtor paid the whole amount of the 
execution to the sheriff ; — Held : the 
money so paid was money ** levied " 
within Creditors' Relief Act, 1922, it 
having been paid by the oompnlslon 
of the seixure & the means taken to 
realise.— B adiuk v. Moore (AKaJ, 
|1930] 1 D. L. R. 47 : 11999) 3 W. W. R. 


PART III. 8E0T. 1, SUB-SECT. 10.— A. 

1020 i. Return as evidence — Con- 
clusive against sureties.b— Shuter e- 
Graham (1848), 2 U. O. R. 164.— CAN- 

1 j. Prisoner not deprived of 

supersedeas.) — The issuing of a fi. fa. 
which is not returned, will not deprive 
a prisoner ot a supersedeas. — Jackson 
v. Black, Bainbridob v. Black, 
Oarvill v. Black (1863), 9 N. B. R. 
(4 All.) 79.— CAN. 

sr. Indorsement of writ.) — It Is 
a condition precedent to an aotlou 
under Cos. Act, s. 65. that anexeoutlon 
against a oo. is returned unsatisfied 
in whole or in part ; 9c to enable the 
action to be brought, even where the 

00. has become bkpt., a return is not 
sufficient unless it is Indorsed on tbe 
writ as required by r. 629, 9c a certificate 
is filed as required by r. 682. — 
Crowder v. Coleman, [1924] 1 D. L. R. 
849 ; 1 W. W. R. 374 ; 20 Alta. L. R. 

1. — CAN. 

PART III. SECT. I, SUB-SECT. 11. 


d i. Conflicting claims .) — ’ 

will not grant a rule nisi to < 


•The ot. 
compel 


a sheriff to pay over money collected 
under execution where there are con- 
flicting claims to tbe fund, but will 
leave the parties to their remedy by 
action. — S cott v. Angus (1864), 2 
N. S. R. (James) 183.— CAN. 

• i For money realised by 

bailiff — Onus of proof.}— A sheriff is 
responsible for all money realised by a 
bailiff in executing a fi. fa., where tbe 
bailiff was appointed by 9c paid by 
the sheriff, 9c In an action against a 
sheriff for money realised on a fi. fa. 
by his bailiff 9c not accounted for, the 
burden is on the sheriff to prove that the 
bailiff was appointed by the Lieutenant- 
Governor in Council. — R obb v. Ftbet, 

CT.4.?22No R aJf # i.ra.i 

CAN, 

s tU Time for bringing — Public 

Officers Protection Act. 1928 (e. 19).} 
— Holden v. Milburn (Saak.), 
[19271 1 D. L. R. 271; [19261 9 
W, W. R. 701.— CAN. 
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levied upon G.’s< business premises. The 
bail!#, by an assistant, went into possession 
Sc seized certain furniture. O. paid the 
amount of an instalment into ot. & the 
amount then owing, together with certain 
fees, was £41 19s. 8<£ 0. urged the assistant 

bailiff not to remove the furniture, some of 
which 0. had agreed to sell. I*, a friend of 
0., said there was an application being made 
to the ct. to stay the execution Sc that he was 
ready to pay the money into ct. as a deposit 
pending the application. The assistant bailiff 
accepted this arrangement Sc gave a receipt 
for the £41 19s. Sd. 9 stated to be “ received of 
C. on account of the debt, etc.,” with a note 
at the foot “ paid by L. as deposit pending 
application.’* Upon the application being 
made it was ordered that, upon 0. under- 
taking to discharge the balance of the debt 
& costs by regular instalments & paying the 
costs of the execution, the warrant of execu- 
tion should be set aside & the £41 I9e. Sd. 
returned to L., but in default of the payment by 
0. of the costs of the execution the £41 19a. 8a. 
was to remain in ct. to attend the further 
order of \he ct* Pltf. appealed to the Ct. 
of Appeal. The appeal was allowed Sc a new 
trial ordered to determine whether L. paid 
the money as agent for C. or otherwise. The 
county ct. judge’s order was held to be irre- 
gular, for, if h. paid as such agent, the debt 
was discharged Sc the execution • was at an 
end, Sc no tether order could be made with 
regard to it, & if he was not an agent no 
order could be made in respect of the sum 
paid as a deposit, as L. was not a party to 
the action. Further, the county ct, judge 
had jurisdiction only to Btay the execution 
Sc not to set it aside. L. was then joined as 
a party Sc at the new trial the judge held that 
the payment by L. gave pltf. no rigl# to the 
money, Sc being satisfied that C, was unable 
to discharge the instalments due under the 
judgment he ordered the execution to be 
suspended upon the terms of a new order for 
payment by instalments. Pltf. was ordered 
to pay L.’s costs of that application, Sc C.’s 
costs of both applications, such costs to be 
set off against the costs payable by 0. to 

S ltf. under the order of the Ot. of Appeal. 

I. failed to make any payment under the 
new order for instalments & pltf. thereupon 
claimed from the bailiff, as damages suffered 
by reason of the assistant bailiff’s breach of 
his duty to remove the furniture seized under 


the execution, the amount of his judgment 
debt, la's costs, C.’s oosts, his own costs Sc 
the costs of the appeal : — Held: (l) in view 
of the prospective sale of some of the furni- 
ture by 0,, there was a chance that in order 
to prevent the removal of the furniture 0. 
might have made a payment on account of 
the debt. Pltf. had lost this chance of pay- . 
ment by the bailiff’s action. Sc this chance 
ought in the circumstances to be valued at 
£15 ; (2) the bailiff was liable for the amount 
of the costs of the second bearing. The 
costs of the ineffective first hear ing & of the 
appeal, for which the bailiff was not respon- 
sible, ware too remote.— D ominb v. Gbims- 
dall, [1937] 2 All E. B. 119 ; 106 L. J. K. B. 
386 ; 156 L, T. 456 $ 53 T. L. B. 498 ; 81 
SoL Jo. 295. 

1231a. What amounts to.) — Where* 

under process of execution from a county 
ct., some goods of a stranger had been taken, 
the mere fact that the execution creditor 
told the bailiff that goods would be claimed 
by a third party, but that such claim was 
not to be regarded : — Held : not to amount 
to a direction to take all the. goods, or any 
. which were not liable to be seised, so as to 
make the execution creditor personally 
liable. — C ronshaw v. Chapman (1862), 7 
H. Sc N. 911 ; 31 L. J. Bx. 277 ; 6L T. 54 ; 
10 W. B. 323 ; 158 B. B. 7£8. 

1243. Add. Annotation : — Refd. Robinson v. Mid- 
land Bank (1925), 41 T. L. B. 402. 

1244. Add. Annotation: — Refd. Williams v. Wil- 
liams & Nathan, [1937X 2 All E. R. 559. 

1244a. .] — Where, on a claim being 

made to goods seized by a bailiff, the execu- 
tion creditor does not direct the bailiff to 
give up the goods to the claimant, but 
appears Sc contests his title in interpleader 
proceedings : — Held : no evidence of a 
ratification by the execution creditor of the 
bailiff’s detention. — T oppin v. Bxjckkrfistld 
Sc Cross (1883), Cab. & EL 157. 

1250. Add. Citations : — 1 New Pract. Oas. 476 ; 
sub nom. Rolls v. Senior, 7 L T. O. S. 60. 

1257. Add. Annotation: — Gonsd. Swaffer v. Mul- 
cahy, Hooker v. Mulcahy, Smith v. Mulcahy, 
[1934] 1 K. B. 608. 

1231a. Sale without order of court— Sale not con- 
firmed.]— R. v. Blunt (1828), 2 Y. Sc J. 120 j 
148B.R. 857. 

1293. Add. Citation : — 8 Bowl. 97. 


PART 111. SECT, 1, SUB-SECT. 12.— B. 

•b. N«cfi«8ity tor prod/wMgfr of writ.] 
— A bailiff iusufytug seizure Sc sale 
under a writ of execution must pro- 
duce the writ or secondary evidence of 
its contents. — B rewster e. Christian, 
[1039] 3 D. L. K. 128.— CAN. 

PART Ul. SECT. 1« SUB-SECT. 12.— C. 

r i. — — .] — Mat e. Howlawp, 
Pitch Sc Webb (1832), 12 U. 0. XL 66.— 


CAN. 
1280 


— A., after 


delivering an execution to a constable, 
took him down upon land owned by 
B., showed him hay owned by B., « 
said it was the property of G. The 


constable having seised the hay 
under an execution in a suit to which 
B. was not a party •* A « was 

answerable for the oonsequenoe of 
what the constable did in of 
instructions. — G raves v. 

(N. B.) (1820), 68 D. Xi. XL 337.- 
1260 vi. .J— Deft., having 


obtained an order in a ct. of 

sessions against pltf.'e son, Inf 

the police in charge of a distress warrant 
that the Judgment debtor had a motor 
lorry at L. f s premises j that he did not 
know its r egistered number, but that 
L. would point out the lorry to the 
oonstable executing the warrant. The 
lorry was seised on L.’a premises It 
was the property of pltf., « was in the 
p o sse ss ion of L. as hi* agent for sale. 
L. did not inform the ponce ot pltf.** 
claim, Sc refrained from giving any 
information of the seizure to pit! 
until after the lorry had been sold. 
Iu an action by pltf. for oonverslon of 
the lorry : — BeM : deft, bad so 
intermeddled in the distress as to be 
liable for conversion. — Mortv. Barnes, 
(1828) V. 1*. B- 36.— AUS. 

1*68 L , by c r a g * or - 

under a vadawrit, byth 

as the servant, of the 

wrong person** goods, a su b se quen t 
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declaration by the execution creditor 
ratifying Sc approving the taking can- 
not alter its character Sc make It a 
wrongful taking by the creditor.- 
Ballanttnb e. MoOtnxooH Sc Co. St 
Sims (B. a hi (1827) 1 D. LB. 626 ; 
(1827 J 8 W. V. R. 148.— CAN. 

PART IU. SECT. 1, SUB-SECT. 181 — A. 


- After receipt of attadmaeL 1 
s ooud not be upheld. 


the sale < 


ot.— 

—Held; 

Sc the attachment must prevaiL — 
Bizet «. Niagara Bmmmm Bake 
(1866), 26 U. Q. XL 21.— CAN. 

PART liL SECT. 3, SUB-SECT. % 
sL Not after debt treated by creditor 
as eatiefted. j— B ane or UrPEROwrADA 
v. MUBPHT 0838), 7 V. a R. 828.— 
CAM. 

PART XU. SECT. S, SUBhSEOT. 3. 

tJS'SHSL 




VoL XXL— Execution. Cue* 1884s— 1881. 


lUk. A»ttl Own— U,, to Court o! Appal.] 

— Surra v. Tsakt&ib, {1089] W. N. 80s 167 
L. T. Jo 98, 0. A. 

187Qa. Subject to mortgage by eub-damlte.] — 


Smith v . Tsakybis, {1929] W. N. 89 ; 167 
L. T. Jo. 92, 0. A. 

1380a. Smith t>. Tsakyhis, (1929] 

W. N. 89 i 167 L. T. Jo. 92, C. A. 

1881. In para, for " case ” read “ estate.” 


SW 18 * 11 - 


4 M. B. R. <* Kerr) 


writ was delivered to tbe sheriff & 
the land seised & sold under It. — 
Mitchell v. Greenwood (1864). 8 
0. P. 468.-— CAN. 

PART 111. SECT. 2. SUB-SCOT. 4,— €. 

1840 f. False return. }— Yotma e. 
Baby (Skbbxyf) (1888). 4 O. P. 687.— 
OAN. 

PART IIL SECT. 8, SUB-SCOT. 6.— A. I 

1 1 land of patentee of free grant.) 

— An execution against the lands of a 
patentee under the Free Grants Sc 
Homesteads Act, B. 9. O. 1887. o. 88. 
on a judgment obtained for a debt 
Incurred before location of the lands, 
does not operate as a charge against 
the lands when sold by his devisee, 
even after the expiry of twenty years 
from the date of the location.— He 
Beatty Sc Finlaybqn (1896), 87 O. R. 
648.— OAN. 

1858 L Land held under joint tenancy.) 
— Lands were conveyed to a man Sc hie 
wife as joint tenants Sc not as tenants 
in oommon : — Held : estates by entire- 
ties having been abolished, the joint 
estate was severable, Sc the Interest of 
one joint tenant oonld be sold under 
execution.— Be Craig, (1999) 1 D. L. R. 
149 ; 63 O. L. R. 199.— OAN. 

nc. Land held by tenant in common — 
Claim by other tenants in common for 
rent received in excess. ] — MoPbebbo n v. 
htegBOBBBON (1888), 10 P. R. 140.— 

sy. .] — Under a judgment 

obtained against a person in a district 
ot. the registrar of the ot., in executing 
snob judgment, may seise 6c take under 
a writ of execution the interests of such 
person In lands as a tenant in oommon 
Sc upon the writ being forwarded to the 
Registrar-General, It Is his duty to 
note It on the foUum ot the register 
which certifies the title of the registered 
proprietor as a_ tenant In common. — 
I* re Gubb (1997), 98 8. R. N. 8. W. 
996 : 48 N. 8. W. W. N. 39.— AUB. 

ss. Land held by debtor at time of 
death— On judgment against repre* 
sentaUve.) — Lands & tenements hold 
In tee simple by a debtor at the time of 
his decease, may be legally taken in exe- 
cution on a judgment against hisexor.or 
administrator. — Forsyth Sc Richard- 
son v. Haul (1830). Dra. 304.— CAN. 

sb. Estate in hands of emeutor — 
Judgment against debtor.] — In the Estate 
of Carter. Ascot Timber Oo. Fty., 
Ltd. *. Carter, [1998] V. L. R. 290 ; 
(1998) Argus L. R. 199.— AUB. 

ft.— .J— Russell r. Rubbbo. 

(1881), 98 Gr. 419.— CAN. 

purchaser for value would have a good 
title ae against creditors.— Bxn> e. 
MlUUBB (1368X 94 U. O. R. 610<— OAN. 

ae. Lgndre gi s tsr g d in name of debtor 
^OumcS^ncS Sr in t hird rmHv.y- 
Hetd: net , executable.— Umov 

Government (Unrarrmn op Jxmwqm) 
a. B oxah, I1997]App' D. 467.— 4. AT. 

part hl mn . % •irmuct. c, 

_ trr 


not be sold under an execution against 
land.— Dob d. Campbell v. Thompson 
(1143), 9 Out. Dig. 9640.— CAN. 

g U. Sight of dower in equity of 

redmptfoiU— Canadian Bank o* Com- 
merce V. ROIATON (1902), 22 O. L. T. 
232 * 4 O. L. R. 106* 1 O. W. R. 
861.— CAN. 

k 1. Interest of unpaid, vendor. lr- 
The Interest of an unpaid vendor of 
land made exigible under am execution 
against him by Land Titles Aot» 
HTsT A.. 1928, s. 112, includes the 
legal estate as affected by the oontraot 
together with the rights of the vendor 
under the oontraot ; & it is that estate 
Sc those rights which are bound by the 
writ Sc may be sold by the sheriff. — 
Morton k Cowell v. Hoppert, 
11924) 8 D. L. R. 16; [1984J 2 

W. W. R. 629.— OAN. 

k li. Assignee of purchaser under con- 
tract of sale.) — The equitable interest 
ot an assignee from the purchaser of a 
contract ror the sale of land Is exigible 
under a writ of ft. fa. against the land 
of such assignee. — W ard v. Archer 
(1894), 24 O. R. 650.— OAN. 

k iii. .) — Pltf. sold oertain land 

to deft. S. under agreement for sale, 
whereby he beoame entitled to a 
transfer upon payment of the agreed 
purchase price Sc compliance with 
stated conditions. Subsequently the 
A. Oo. recovered a judgment against 
S„ Sc registered , execution in usual 
form against his land. S., alter such 
registration, assigned his whole equit- 
able Interest |n such land to deft. T. 
The legal title during this time re- 
mained In pltf. In an action by pltf . 
under the oontraot, the A. Oo. claimed 
a right to Intervene m having an 
interest In the land under their writ 
of execution Held .‘ having rewfll 
to the provisions of the Land Titles 
Act, it was evidently the intention of 
the Legislature that writs of execution 
should bind only the interests of 
registered owners of land, & the 
execution did not bind the equitable 
interest of deft. S. ; (2) no Jien is 
created by an execution against land, 
only such rights being acquired as are 
given by the Land TitleTAot, & which 
ire not available as against equitable 
Interests.— OiX^uN^cmo Rau- 
WAY V. Urrsegiy 3 8. L. R. 162. — CAN. 

id. Debtor interested in land held by 
wife— Interest sufficient to discharge 
Sm.1— Maodonau) & Oo. e. Teabdalb 
(1913), 24 O. W. R. 634. — OAN. 

se. What interests **wte**«i~7 
Under amendment to Land Titles Aet, 
s. 125.1 — Foas e. Stermnq Loan 
n 915). BW. W. R. 669 ; 23 U. L. R. 
840 ; 4 Sask. L. R. 889. — CAN. 

st Bquttable interest held as trustee.) 

their leath pay aU their debts Sc 

theinterest of C.4n the prop erty 
- ~ agreed to 




able under a writ ot ft. fa. against 

i iltt’a lands.— K imniak v. .Anderson 
1929] 2 D. L. R. 904 : 63 O. L. R. 
28.— CAN. 

PART III. SECT. 2, SUB-SECT. 6.— G. 

•f. Timber . 1 — Where the owner' of 
land sells the timber after a writ against 
his land is placed in the sheriff s hands. 

Sc the purchaser outs down Sc removes 
the timber before an Injunction is 
obtained, he is accountable to the 
execution creditor tor Buoh timber. — 
Brown e. Sage (1866), 11 Gr. 239. — 
CAN. 

PART 111. SECT. 8. BUB-SECT. 7. 

u I. Where prior assignment 

for benefit of creditors.}— B. made an 
assignment to O. for benefit of his 
creditors. Various executions were 
issued against B.*s lands Sc notloo 
thereof filed with the Registrar of 
Titles. O. applied tot a certificate 
of title to B.’h lands:— Held.- registrar 
must issue the certificate without 
endorsing thereon the executions of 
which he has received notice.— He 
Brooks (1900), 12 W. L. R. 303. — OAN. 

u jj. .] — The lodging of an 

exocution under sect. 9 of the Execu- 
tion Act does not effect a charge on 
land . — Ite Riooh, 11938] 3 D. L. R. 

7 45. — CAN. 

a i. Effect as against assignment 

for benefit of creditors.}— McIntyre v. 
Shaw (I860), 12 Gr. 295.— CAN. 

« U. Effect as against unrecorded 

deed. 1 — Grindlky v, Blakib (1880). 
19 n!s?R. (7 R .Sc Q.) 27 ; TO. L. T. 
50.— CAN. 

o I. Effect on judgment morl- 

Sf-isfflf 1 

next before the rMfistiation of the 
judgment mtge. — R eid e. Milleb. 
(1928) N. I. 151.— IR. 

• i. Judgment for alimony A~~ 

Where, at the time a judgment for 
alimony Is registered against the hus- 
band 's interest in landtoeLd by 

him under an uncompleted agreement 
for sale, he is In a position to compel 
specific performance of the agreement, 
tne Judgment is a charge on the hus- 
band's interest ; Sc if, subsequently 
to the registration of the Judgment, « 
with knowledge of the 

^3m t d»d°S Jl of t“ ltttter-« e.Ute 



ft Hi 5 H. S. e. 84, s. 21— 

401. — CAN* | 

a (n 570) I* Priority. \ 

An unregistered assign m ent of a 

•aslgnment was of the entire mtge. 

“S3» S«“b. 1 5SS t & 

writ of execution. — M abbxe v. Sul* 


Case* I428~1586a. English and Empire Digest Supplement. 

1428. To cross-references before this case add 
“ See, now, Land Charges Act, 1925 (o. 

22 ).” 


1500. Add. Annotation : — As to (3) Reid. Smith v 
Tsakyris (1929), 167 L. T. Jo. 92. 

1506. Add. Annotation : — Reid. Campbell v. Poliak 
(1927), 43 T. L. R. 495. 

1531. Add. Annotation : — Refd. Daponte v, Schu- 
bert, [1939] 3 All E. R. 495. 


1582. Add. Annotation : — Refd. Daponte v. Schu- 
bert, [1939] 3 All E. R. 495. 

1586a. — Effect of Law of Property Act 9 

1925 (e. 20), s. 195 W.iH-A judgment creditor 
obtained a judgment for payment of 21,250. 
A writ of ek§M was issued Sc the sheriff took 
possession of certain freehold land of the 
debtor. The writ was registered in the 
Land Registry as a charge. The judgment 
creditor made an application for an order for 


LAND SC LUDGATB, [1931] 2 W. W. R* 
123. — CAN. 

f h. Duty of registrar — With nolioe of 
writ of execution — Patent not issued for 
lands entered as homestead.) — Be 
Olaxton (1890). 1 Terr. L. R. 282.— 
CAN. 

•j. Judgment not registered — Priority 
of mortgage. ) — Mineral Products Co. 
v. Continental Trust Oo. (1906), 87 
0. O. R. 517.— CAN. 

■ (p. 671) I. .] — As between the 

execution creditors of a vendor. Sc 
the assignee of his interest under an 
agreement of sale, whose assignment 
was acquired subsequently to registra- 
tion of the exeeutlons: — Held: the 
instalment of purohase-money paid 
Into ot. should belong to the exeoution 
creditors, but as the money had been 
obtained tinder execution, it should 
be treated as money realised from the 
sale ot the vendor's interest. Sc being in 
the sheriff’s hands should be subject to 
distribution under Creditors' Relief 
Aot. — Morton Sc Cowell v. Hoftert, 
f 1924 1 3 X). L. R. 18; 2 W. W. R. 
529.— CAN. 

PART 111. SECT. 2, SUB-SECT. 8.— A. 

1459 1. Right to possession — A* against 
third parties in possession — Not asserting 
title through debtor.}— Edwards v. Ben- 
nett (1809), 5 P. R. 161.— CAN. 

1469 11. Possession taken 

forcibly.}— Dob d. Peck r. Roe (1845), 
2 V . d R. 27.— CAN. 

sm. Duty of sheriff to retain .) — Doe 
d. Crew v. Clarke (1841), 1 Ont. Dig. 
233. — CAN. 

PART III. SECT. 8. SUB-SECT. IS.— A, 

a (p. 676) 1. Mortgage not 

registered.) — Moffat v. Grover (1855), 
4 O. P. 402.— CAN. 

a (p. 570) li. In hands of 

receiver.) — A Judgment creditor can 
sell properties In the hands of a receiver 
of the ot. in exeoution of a mtge. decree, 
although the reoelver, who was 
appointed subsequently to the institu- 
tion of the mtge. suit, was not made 
a party to the suit. — Toomby v. 
Bhupendra Nath Boss (1928), 1. L. R. 
7 Pat. 520.— IND. 

h (p, 576) i. .} — Jones a. Jones 

(1808), 15 Gr. 40.— CAN. 

bb <p. 570) i. Proof of— In 

4 Fectmsnt on sheriff's deed .) — Moran v. 
Patton (1858), 10 U. O. R. 040.— CAN. 

bb (p. 570) 11. .)— 

Delxsle v. Dewitt (i860), 18 U. O. R. 
155. — CAN. 

bb (p. 570) 111. .}— 

Low e. Hicks (1870), 21 0. P. 113. — 
CAN. 

bb (p. 570) iv. — Relation back. 1 — 
The title oonreyed by a sheriff's deed 
to land, sold under an exeoution Issued 
upon a Judgment reoovered in an action 
brought on a former Judgment in the 
same ot., does not relate back to the 
time ot signing the first Judgment, so 
as to defeat a oonveyanoe made 
between the times of signing the first 
Sc seoond Judgments.— D ob d. P eabody 
v. MoKnight (1838). 2 N. B. R. (Ber.) 
507.— CAN. 

bb (p. 570) v. — To day of 

sale. ]— Although a sheriff's deed relates 
back to the day of sale, for the purpose 


of defeating intermediate conveyances, 
the vendee cannot bring ejectment 
until the exeoution thereof. — Gavillkb 
v. Beaton (1862), 12 O. P. 519.— CAN . 

oo (p. 570) L Into debtor's 

title.}— A purchaser ot lands on an 
exeoution, is entitled to recover In 
ejectment against the debtor or his 
representative, without proof of the 
doctor's title, or that he was in 
possession of the premises. — Moran v. 
Patton (1853), 10 U. O. R, 840.— CAN. 

oo (p. 576) U. To growing crops 

on land sold.) — Crops growing at the 
time of the confirmation of a sheriff's 
sale of the land under an exeoution 
pass with the land to the purchaser. — 
Anderson v. Stasiuk [1926] 1 

D. L. R. 347 : [1028] 1WJW.R. 107 ; 
20 Sask. L. R. 200.— CAN. 

oo (p. 576) ill. Right to claim 

partition.] — An order made on the 
appln. of purchaser at a sheriff 'a 
sale of the interest of a husband, 
holding as joint tenant, forepart! tion or 
sale was affirmed. — Re Craig, [1929] 
1 D. L. R. 142 ; 63 O. L. R. 192.— CAN. 

t (p. 577) i. No issue for 

two weeke.±~Jonv Abell Engine Sc 
Machine works Co. v. Scott (1907), 
6 Terr. L. R. 302 ; 8W.LR. 272.— 
CAN. 

g (p. 677) i, Land held adversely 

by third party.) — A sheriff selling under 
exeoution is not within the class of 
oases which apply to a person selling 
land held adversely by another. — 
Doull v. Keefe (1901), 34 N. S. R. 
15.— CAN. 

h (p. 577) I. Error in judg- 

ment?}— Held : the sheriff's deed could 

? ive no title. — Varey v. Muirhbad 
1831), Dra. 488.— CAN. 

h (p. 577) ii. Too much 

sold.}— Held : no ground for invalidat- 
ing the sale. — Dob d. Hagbrman v. 
Strong (1848), 4 U. O. R. 510.— CAN. 

h (p. 577) ili. Sole in 

separate lots.) — Held : permissible. — 
Dob d. Roberts v. Watson (1850), 6 
N. B. R. (1 All.) 675.— CAN. 

h (p. 577) Iv. Pari only 

sold — Duty of sheriff to designate portion 
offered for sole.}— K naggb v Lsdyabd 
(1880), 12 Gr. 820.— CAN. 

h (p. 577) v. — Sale of un- 

divided interest in township Ms.}— 
Rathbun v. Culbertson (1875), 22 
Gr. 465.— CAN. 

h (p. 577) vl. — — — — Time of sale.) 
— Held : the sheriff might sell at any 
time between the hours named in 27 
Geo. 3. o. 12.— Dob dL Roberts v. 
Watson (I860), 6 N. B. R. (1 All.) 
675.— CAN. 

h (p. 577) vil. Sheriffdis- 

regarding judgment creditor's instruc 

Sm Sad of 
the judgment oi 
of action as * — 
e. Thomas (i 
821.— CAN, 


at ones full 
f gradually.) — Held : 
_Jitor had no ground 
the sheriff: — Marklk 
r) (i860), 18 U. C.R. 


fa(p. 577)vUL : 
Rob v. MoNi“ 


Proof of.} 

IBIL (1883), M C. P. 189.- 

CAN. 

h (p. 577) tot. — v 

Fields v. Livingston Sc Wightman 
(I860), 17 a P. 15.— CAN. 
fa (p. 577) X. - — - — 

- — deputing 


Ferguson v. Ferguson (1869), 16 Gr. 
809.— CAN. 

h. (p. 577) xl. — — Effect of — Sale of 
equity of redemption — Purchase by 
assignee from execution creditor — Sub- 
sequent conveyance to debtor .) — Chtttiok 
v. Lowery (1903), 24 O. L. T. 15 ; 6 
O. L. R. 547 ; 2 O. W. R. 957.— CAN. 

h (p. 577) xli. Covenants .) 

— The implied covenants between 
vendor Sc purchaser. Including those 
Implied by Land Titles Aot, R. S. S., 
1920 (c. 67), s. 64 (2), do not come Into 
existence where land is sold by the 
sheriff under exeoution. — Anderson v. 
Stasiuk (No. 3), [1927] 1 D. L. R. 
529 ; [1027] 1 W. W. R. 49; 21 Sask. 
L. R. 270.— CAN. 

h (p. 577) xiii. Right to proceeds 

— Two writs lodged with registrar .} — 
Re The Massey Manufacturing Co. 
v. Hunt, The McCormick Harvest- 
ing Machine Oo. v. Hunt (1895), 2 
Terr. L. R. 84.— CAN. 

h (p. 577) sHv* Under writ of 

execution lodged prior lo agreement for 
sale to third party— Priorities — Affidavits 
in support of confirmation of sale 
irregular.)— Re Price (1912), 21 W. L. R. 
299.— CAN. 

dd (p. 577) I. Lands sold subject to 
“ incumbrances " — Whether subject to 
subsequent executions.) — Griesb v. 
Walker (1913), 23 W. L. R. 709 ; 4 
W. W. R. 77.— CAN. 

sa. Confirmation bf sale — Right of 
appeal.) — A local master, In con- 
firming a sale of land sold under 
exeoution, 1 b not acting in a matter or 
an action in ot. but as persona designata 
under Laud Titles Act, R. S. S., 1920, 
o. 87. & the only appeal is to the Ct. 
of Appeal. — Ethier v. Nolle, [1924 J 

I W. WTr. 498.— CAN. 

sb. Distribution of proceeds of sole.}— 1 

The proceeds of a sale of land under 
exeoution when paid over to the 
registrar of the ot. are distributable 
by him as if they were money in the 
hands of the sheriff distributable under 
Creditors' Relief Act. An appeal lies 
to a judge from the registrar's scheme 
of distribution. — Caudwell e. George, 
[19251 2 D. .L. R. 229 ; [19251 1 

W. W. R. 579 ; 35 B. C. R. 134.— CAN. 

•e. Right to sell — To realise judgment 
of county court.) — Quean's Bench Aot, 
1895, rr. 804 to 806. do not authorise 
proceedings to be taken in a summary 
way under them for the purpose of 
realising a registered Judgment of a 
oountv ct, by sale of land, such rules 
being applicable only to judgments bn 
the Q. B. — Proctor v . Parker (1897), 

II Man. L. R. 485.— CAN. * 

sd. Affidavit of execution of transfer — 
Sworn before unauthorised person .) — 
John Abell Engine Sc Machine 
Works Oo. v. Scott (1907), 6 W. L. R, 
272 ; 0 Terr. L. R. 80S.— CAN. 

sf. Proceedings to confirm sale — Bow 
in&hded .) — John Abell Engine Sc 
Machine Works Co..e. Soott (1907), 
6 W. L. R. 272 ; 6 Terr. L. R. 302.— 
CAN. 

mitf Tutereet acq uired bit p ur c h aser 
A purchaser aFa sh^UPsSteonly 
acquires the interest of the Judgment 
debtor in the land bound by the 
Judgment.— P erro v. anttgowtesob, 
[1936] 2 D. L. R. 119 ; 10 M. P. ft. 
815.— CAN. 
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VoL XXL — Execration. Cues 1638a— 1673*. 


the sale of the debtor’s interest in the land 
within one year after the date of the judg- 
ment : — * Held : sect. 4 of the Judgments 
Act, 1864 (c. 112), s. 4, was not impliedly 
repealed by Law of Property Act, 1926 (c. 20), 
A a writ of etegit having been issued & 
registered in the Land Registry, the judg- 
ment creditor was entitled to the order he 
asked for . — Be Chance, [1938] Oh. 266 ; 105 
L. J. Oh. 67 ; 164 L. T. 493. 

1562a. Equitable Interest — Amendment- 

Costs.] — Kidd v. T allentire, [1877] W. N. 

21 . 

1564a. Issue Into county palatine — Indorsement 
for less than C50.J — Brown v. M'Millan 
(1840), 7 M. & W. 196 ; 10 L. J. Ex. 147 ; 
151 E. R. 736 ; sub nom . Brown v, MacMil- 
lan, Same v . MaoPhbrson, 8 Dowl. 852 ; 
H. A W. 46 ; 4 Jur. 1090. 

1569. Add — Anon. (1774), Lofft, 390. 

1576a. When completed.] — Owen v. Owen (1831), 
2 B. & Ad. 805 ; 109 E. R. 1341. 

1577a. Whether defendant discharged.] — 

Hodgson v. Towning (1837), Will. Woll. & 
Dav. 53 ; sub nom. Anon., 1 Jur. 84. 

Annotation : — Consd. Asa Kurboolie Mahomed t>. R. (1843). 

4 Moo. P. O. O. 239. 

1578a. Right to break outer doors.] — Maleverer 
v . Spinks (1537), 1 Dyer, 35 b ; 73 E. R. 
79. 

1578b. After escape of prisoner.] — Anon. 

(1774), Lofft, 390 ; 98 E. R. 709. 

1578o. .] — Hopkins v. Nightingale (1794). 

1 Esp. 99 ; 170 E. R. 292, N. P. 

1579a. Opening of door obtained by trick.]— 

Held: an unlawful entry. — Parke & Per- 
cival v. Evans (1615), Hob. 62 ; 80 E. R. 
211 . 

Annotations : — Retd. Leo v. Gansel (1774), 1 Cowp. 1; 

Sandon v. Jervis (1859), E. B. & E. 942. 

1579b, .]— Anon. <1695), 12 Mod. R*p. 73 ; 

88 E. R. 1172. 

1580a. What Is outer door— Whether hole In 

wall.] — Where it was proved that a hole in 
the outer wall of a house was not intended 
to have either a door or window put into it, 
but was to remain open, so that the place 
should be used as a conservatory : — Held : 
if the hole in the wall had been intended 
to* have had a door or window put into it, 
it must be considered that the outer fence of 
the house was left open, but if the hole was 
always intended to be left open, the staircase 
window must be considered as the outer 
fence of the house. — Whalley v. Williamson 
(1836), 7 O. & P. 294 ; 173 B. R. 130. 

1581a. — -.] — Ring v. Hyde (1850), 14 L. T* 
O. S. 377. 

1584a. — .]— Held: valid.— A non. (1702), 

7 Mod. Rep. 8 $ 87 E. R. 1060. 

Annotation : — Apld. Sandon v. Jervis (1858), B. B. & E. 935. 


1584b. Window broken to take Into custody.] 

— Held : valid. — L loyd v. Sandilands 
(1818), 8 Taunt. 250 ; 2 Moore, 0. P. 207 ; 
129 F. R. 879. 

1614. Add. Annotations : — As to (2) Consd. Ellis 
v. Stenning (John) A Son, Ltd., [1932] 2, 
Ch, 81 ; Re Simms, Sx p . Trustee, [1934] 
Ch. 1. 

1615. Add. Annotations : — Dlstd. Ellis v. Stenning 
(John) & Son, Ltd. (1932), 101 L. J. Ch. 
401. Consd. Freshwater v. Buhner Rayon 
Co., [1933] Ch. 102. Held. South Bedford- 
shire Electrical Finance, Ltd. v. Bryant, 
[1938] 3 All E. R. 580. 

1617. Add . Annotation : — Consd. Ellis v. Stenning 
(John) & Son, Ltd., [1932] 2 Oh. 81. 

1618. Add. Annotations Consd. Ellis v. Stenning 
(John) & Son, Ltd. (1932), 101 L. J. Oh. 401. 
Refd. Freshwater v. Bulmer Rayon Co., 
[1933] Ch. 162 ; South Bedfordshire Electrical 
Finance, Ltd. v. Bryant, [1938] 3 All E. R. 
680. 

1658a. Mors than amount of rent due — Re- 

dell very of surplus] — Several crops having 
been taken under an habere facias possessionem 
issued on an ejectment brought against a 
tenant for holding over, the ct. refused a rule 
for the lessors of pltf. to pay over the value 
of them to deft, after deducting the amount of 
rent due. — Doe d. Upton v. Wither wick 
(1825), 3 Bing. 11 5 10 Moore, C. P. 267 ; 
3 L. J. O. S. 0. P. 120 ; 130 E. R. 417. 

Annotation .-—Refd. Kelly v. Webber (18C0), 3 L. T. 124. 

1667a. Irregular execution — Part of premises within 
Rent Acts — Failure to warn sheriff — Liability 
of landlord.] — The first deft, had obtained a 
writ of possession in respect of a house ; the 
second deft., who was a sheriff’s officer, pro- 
ceeding under this writ, evicted pltf., who 
alleged that the portion of the house that he 
occupied was controlled under the Rent 
Restrictions Acte. Pltf. brought an action 
against the landlord & the sheriff’s officer for 
damages for trespass. The landlord was 
present at the tune of the eviction but 
did not tell tho officer that part of the 
house was controlled : — Held: (1) the land- 
lord, although present at the eviction, had 
not taken any part in it, or given the sheriff’s 
officer any such directions as would make 
him his agent. He was therefore not 
liable ; (2) the sheriff’s officer was, in the 
course of his duty, executing a judgment of 
the ct., A so was not liable in an action for 
damages, however wrong the judgment 
might have been. — W illiams v. Williams & 
Nathan, [1037] 2 All E. R. 559 ; 81 Sol. Jo. 
436, O. A. 

1667b. Liability of sheriff’s officer.] 

— Williams v. Williams & Nathan, No. 
1667a, ante. 

1677. Add. Citation : — sub nom. Wilson v. 
Ohanton (1862), 6 L. T. 255. 


PART III. SECT 8. SUB-SECT. 11. 

1667 i. Order oj court — When court wtU 
set aside sale — On eguitaNe grounds. 1 — 
Wood v. Lanoira (1827), Tay. 403. — 
CAN. 

1661 U. . 1— Campbell 

9 . Smith (1866), 10 Or. 206.— CAN. 

1667 ill. Notice of motion 

not given to purchaser.] — Held : tbo ct. 


would not interfere.— M oGiiam t>. 
McDonald (1839), 2 Out. Dig. 2002.— 
CAN. 

PART HI. SECT# 3, SUB-SECT. 6.— A. 

■f . Proceedings after surr en d er - S et 
aside.}— Ward 9 . Stocking <1825), 
Tay. 2X6, — CAN. 

PART 111. SECT 8, SUB-SECT. 8.— A. 
a I. — By mistake— Second writ 
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-Bradbury v. Lonxt (1842) 

0 O. 8. 891.— CAN. 

a U. Where proof of no intention 

to leave province — Ownership of property 
sufficient to satisfy debt,)— T ool* v, 
Hxnnrbbbry, (1928) 3 D. L. R. 88. — 
CAN. 

•Ik* Not (granted — Debtor hoeing 
interest in land not subfeet to execution.} 
— Re Gkldxrt v. Hoar, Ex p. Gxlpsrt 
(1899), 84 N* B. B. 012.— CAN. 




0mm 1 704 2 080 a. English and Bums 

1704* Add. Annotation* : — Folld. Employers* lia- 
bility Assoe. Ooipn. tf. Sedgwick, Collins, 
[1927] A* C. 95; Lazard Bros. A Co. c. 
Banque Industrielle de Mosoou, UntA Bros. 
A Co. v. Midland Bank, Ltd. (1981), 101 L. J. 
K. B. 65. Held. Windsor v. Chalcraft, [1938] 

2 All E. R. 751. 

1706a. Payment of rent— How rent 

calculated.] — Upon a motion to set aside an 
ejectment A restore possession upon payment 
of the rent due A costs, the rent must be 
calculated only to the last rent day, not to 
the day of computing. — Bob d. Harooubt v. 
Bob (1818), 4 Taunt. 888 ; 128 B. R, 579. 

' 1720. Add. Annotations: — Apld. Burrowes. v. Bur- 
rowes (1929), 141 L. T. 201. Retd. Oapron v. 
Oapron, [1927] P. 243. 

1745. Add. Annotation : — Retd. Iberian Trust, 
Ltd. v. Pounders Trust & Investment Co. 
(1082), 48 T. L. R. 292. 

1758. Add. Annotations : — Refd. Caprone. Oapron, 
T1927] P. 243; Burrowes*t>. Burrowes (1929), 
141 L. T. 201. 

1754. Add. Annotations: — Refd. Oapron v. Oapron, 
[1927] P. 248; Burrowes v. Burrowes (1929), 
141 L. T. 201. 

1754a. — — .] — Senible : arrears of Alimony accrued 
due come within the scope of R. 8. C., Ord. 43, 


Digest Supplement. 

, 

as c o nst i t u t i ng disobedience to an order not 
merely to pay money, but fa do so within a 
limited time. — Oapron v. Oapron, [1927] P. 
243 ; 96 L. J. P. 15lj 187 L. T. 566 ; 48 
T, L. R. 007 j 71 Sol. Jo. 711. 

1758. Add. Annotation : — Reid. A Nelson, Norris 
v. Nelson, [1928] Oh. 920, n. 

1769. Add. Annotation: — Refd. Bngelke v. Mua- 
mann, [1928] A. O. 488. 

1847. Add. Annotation : — Refd. Oapron v. Oapron, 
[1927] P. 248. 

1855. Add. Annotation : — Refd. Oapron v. Oapron, 
[1927] P; 248. 

1882a. S . P. Be Rush (1870), L. R. 10 Bq. 442*; 
89 L. J. Oh. 759. 

1912. Add* Annotation : — Refd. Oapron v. Oapron, 
[1927] P. 243. 

1944. Add. Citations : — sub nom. Kxbojbw v. Butts, 
2 B. & Ad. 780, n. ; 109 B. R. 1318. 

Add. Annotations:— Apld* Britten v. Wait 
<1882), 3 B. A Ad. 915. Refd. Newland v. 
«W*tkin (1882), 2 Moo. A S. 174; Oole- 
. brooke v. Layton (1833), 1 Nev. A M. K. B. 
* 874. 

1950. Add. Annotation : — Refd. Be Woods 
(Bristol), Ltd. (1931), 47 T, L. R. 464. 


Part V. — Analogous Proceedings. 


2046. In the cross-reference before this case, for 
44 Metropolis ” read 41 Mayor's A Oity of 
London Court.** 

2058. Add. Annotations : — Apld. Anantapadmana- 
bhaswami v. Secunderabad Official Receiver, 
[1933] A. O. 394. Refd. Plunkett i>. Barclays 
Bank, Ltd., [1936] 1 All B. R. 053. 

2059a. Judgment by default — Against dissolved 
foreign corporation.] — Before the Bolshevik 
Revolution of Oct. 1917, in Russia the M. 
Bank in London owed a Russian Bank a 
large sum of money. At the same time the 
Russian Bank was largely indebted to L. 
Brothers, also bankers in London. Between 
Oct. 1917, A Aug. 8, 1921, numerous deorees 
of the Govt, of Russia A orders of various 
Departments thereof were made A published 
purporting to nationalise or liquidate all 
banking corpus, in Russia, including the 
Russian Bank above mentioned. In Oct. 
1930, L. Brothers, having filed an affidavit 
stating that the Russian Bank was a co. 
registered A domiciled in Russia, obtained 
leave under R. 8. 0., Ord. 9, r. 2, to Issue 


a writ against the Russian Bank A to serve 
notice of the writ by sending it by registered 

S ost to the former address ot the Bank in 
[o 80 ow. Having then signed judgment in 
default of appearance against the Russian 
Bank, L. Brothers obtained a garnishee order 
nisi against the M. Bank attaching all debts 
due from the M. Bank to the Russian Bank, 
A an issue was subsequently directed to be 
tried, whether the M. Bank was indebted to 
the Russian Bank to any A what extent. 
On the evidence of Russian lawyers who had 
practised in Russia since the Revolution : — 
Held : the Russian Bank had ceased to exist 
in A before Oot. 1930, A consequently the 
writ, the Judgment A the garnishee pro- 
ceedings, were null A void A mustrbe set 
aside. — Lazard Bros. A Co. v . Miduuto 
Bank, Ltd., [1933] A. O. 289; 102 L. J. 
K. B. 191; 148 L. T. 242 : 49 T. L. R. 94 ; 
70 8oL Jo. 888, H. L. ; affg. 8. CL sub nom. 
Lazard Bros. A Co. v. Banqub Industriellb 
DR Mosoou, [1982] 1 K. B. 017, 0. A. 


i %ru v ^r&\£2£i 

Bank for Foreign Trade. [1933] Oh. 745* « 







VoL XXL — Exeentfen Cum 2084*- 2986* 


Mi. Pmtmou mu of jnrlsdietion.l — R, g. c. t 
Old. 46, r. I, contemplate® both * garnishee 
to a debt recoverable within the jurisdiction, 
A judgment debtor had a balance in an 
BagUah bank with foreign branches where 
foreign currency was in use* It was claimed 
that a garnishee order obtained in England 
against the bank should extend to possible 
balances to the credit of the judgment debtor 


at its foreign branches : — MM : the foreign 
balances, not constituting a debt recoverable 
within the jurisdiction, could not be attached 
by a garnishee order. — Richardson v. 
Richardson, [1027] P. 228 ; 96 X. J. P. 
126 ; 187 X. T. 492 j 43 T. X. R. 681 ; 71 
Sol. Jo. 696. 

2086a. .] — Passnidgb v. Punt to Son ( 1892), 

8T.LE. 213. 


on the part of the garnishee. — Lanin 

v. ZAWtcudC ft DemoSkt (Sack.), {1917} 
* W. W. HU.— CAN. 

PART V. SECT. 1, SUB-SECT. 2.— C. 

2077 it — r«J*rAn apph oa- 

tion to set aside a garnishee wmmoM, 
on the ground that the money attached 
i trust money Sc does not Wont to 
anpot* will not be Mtertained.— 
Thompson e. Runs (Bask.), {1928} 
3W.W.R 201.— CAN. 

k. Bead now " 2094a L Person out 
of jurisdiction.** 

L Read now M 2084a tl." 

m. Bead now - 9084a in.” 

n. Bead now ” 2084a It, m 

o. Bead now ” 2084a v.* 


2084a vt 


Debt 


tie within 
Attaoh- 


SSS?«ffeS?Alot,^ r. aj £Ti9ib,< ages 
net apply to persons resident outside 
Saskatchewan, yet It does apply when 
such persons submit themselves to the 

jurisdiction of the Saskatchewan ots. 

ft axe temporarily within the province 

ft the debt garnished Is payable within 
the province M cIlrath Lumber Oo., 
Ltd. e. Shoe* to Shore It Dsnkisson, 

{liSi^2 W. W. R. 785 ; 4D.LR. 894. 

9084a viX. Licensed to do busi- 

ness in Canada.] — Applt., In May, 1928, 
Issued in the United States an insurance 
policy to F.» an American subject, by 
which it agreed to Indemnify F. artJnat 
loan by reason of her legal liability to 

pay damages to others arising out of 

the ownership, operation or use of her 

automobile withm the United States 

or Canada. Besp. adduced evidence 
that on Mar. 28, 1929, applt. was 
licensed to carry on the business of 
automobile ft other Insurance in 
Ontario, to showing its head offloe for 
the province, to its assets in Ontario 

(moneys In bank) 8c its assets deposited 

with the Receiver -General of Canada 

for the protection of Canadian policy 

holders, as shown by its annual state- 

ment filed as required by law:— Held: 

J°udSnt 

debtor.” within r. 690 of the Ontario 
Rules of Ct.— O bntury IotemnityOo. 
e. Booses 6c F ij'iiflHmrJ), (19221 S. C. R. 
629 5 8 D. L. R. 882 s afito., U9811 8 
D. L. R. 226 ; O. R. 242.— 0AM. 

so. Debtor out of }urisdictkmr~Wrtt 
obtained eat Parte—LcMtocxtoute. J— 
Jones e. Jones, (1928] V, L. R. 24. — 
ABB. 

es. Company in liouidaHon .) — When 
a oo. is InaquhteMon its funds axe not 

GUtATOB ft 8.BKATCIBXWAN CJO-OPfB.; 
yiJtaww Oo^ I®.i [19,81 1 

PART T. SB0T. 1. BUB-SECT. 8. —A. 
,»■ ««)>. ■ ■ ■ ■ - - ^ 1— Money yjd 

#(p. 821 VR. 

Mo 4 *? 4 

(o. 64), is sot 


ttrsne 



ment. — William Baird & Co. e. 
Campbell, [1928] S. C. 214.— SOOT. 

r (p. 921) ill. Money deposited 

with returning officer t ) — Held : not 
attachable. — O reaoh e. Sutherland 
to Reads (1896), 2 Terr. L. R. $03.— 
CAN. 

k (p. 922) L .V— Himb 0 . 

Ooultrard (1910), 16 W. L. R. 288 : 
20 Man. L. R. 164.— CAN. 

k (p. 622) U. For destruction 

of exempt property.) — Where a claim for 
damages for the destruction of exempt 
property has been converted into a 
debt, the amount thereof is not exempt 
from garnishment. — Ross v. Rogers 
to Canadian National Rts. (Sask.), 
[1927] 3W.W.R. 199.— CAN. 

k (p. 622) iH. Interest as.) 

—A claim fop interest as damages is 
not one for a debt or liquidated demand 
within Attachment of Debts Act, 
R. 8. 8., 1930.— Buokolz v . P. W. 
Graham & Sons, Ltd., [1931] 2 
W. W. IL 90: on appeal , [1931] 2 
W. W. R. 737 ; 4 D. L. rT854.— CAN. 

k (p. 622) Iv. Against 

stockbroker.] — Mackes v. Solloway 
Mills to Co., Ltd., [1980] 1W.W.R. 
663 : 8 D. L. R. 146 ; 42 B. 0. R. 438. 

— oAn. 

Up. 922) L Conditional annuity.) 

— Testator bequeathed his estate to 
trustees upon trust (inter alia) to pay 
out ot the income to his widow an 
annuity of 8200 " subject to the 
obligation of maintaining to educating 
thereout such of my children as shall 
for the time being be minors to shall 
not be married. On a motion to make 
absolute a charging-order nisi affecting 
to attach the widow's interest in the 
annuity : — Held : the annuity, being 
a debt subject to a condition, ooula 
not be attached, to the motion should 
be dismissed. — Public Trustee v. 
Poison, [1931] N. Z. L. R. 321.— 
N.Z« 

1 (p. 924) I. Deposit paid under 

agreement to purchase.) — Judgment 
debtor by memorandum in writing 
agreed to purchase from applt*. 
(garnishees) land on which a house 
was to be erected. He agreed to pay 
to paid to applt*. 8100 deposit to 
M bstase " purchase-money when 
house is completed. No price was 
specified. It was not dear on the 
evidence whether the price bad been 
subsequently agreed or not, but. ou 
an account being rendered to debtor 
tor 81,160, he said he would consider 
the matter, to continued to negotiate 
either as to the price or arrangements 
tor payment until he wasagrred with 
the garnishee order nisi, when he 
agreed to take the land for 81,160 : — 
Held : the amount of the deposit was 
neither a debt owing or accruing from 
the to judgment debtor, 

the deposit was intended to remain 
with applt*. until it wae certain that 
negotiations for the contract had failed, 
to wae not subject to jgtachment.— 
Maywald v. Riedel, (1997) 8. A. 8. R. 




-.}-Tbe 
r owing 

xmrter an agreement of sale of land: 
though all overdue, to astnmtng that 
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the vendor is able to willing to convey 
to that the oomtraot contains the usual 
provisions aa to transfer, free from 
encumbrances on payment of the 
purchase-money, but where no transfer 
has been given or tendered, is not 
attachable by garnishment, as the 
debt is not a perfected to unconditional 
one. — R eed e. Renton to Pbttinqbr, 
[1924] 2 W. W. R. 233.— OAN. 

a (p. 624) LU .1 — Moore 

v. Nyland, McPherson, [1930] 1 
W. W. R. 627 ; 8 D. L. R. 203 ; 42 
B. O. R. 444.— OAN. 

m (p. 624)111* Balance of payment 

to mortgagee under policy taken out by 
mortgagor.) — A h&Q -insurance policy 
taken out by a mtgor. on a crop 
growing on the mortgaged land pro- 
vided that all loss thereunder should 
be payable to the mtgees., “ as their 
interests may appear '* to that the 

n was held as collateral security 
s mtge. On a loss occurring, 
the amount thereof was paid by the 
Insurance oo. to the mtgees., who 
applied part of it in payment of arrears 
then due on the mtge. to entered the 
surplus in their books " to the orodit 
of the mtge. account." On being 
served with a garnishee order the 
mtgees. paid the amount claimed 
into ot. : — Held : the money in ct. 
should be paid to the garnishing 
creditor. — Royal Bank of Canada 
0. Kknward, [1926) 4 D. L. R. 905 ; 
[1926] 3 W. W. R. 649.— OAN. 

m (p. 624) Iv. Purchase-money 

deposited in escrow.) — The purchase 
price of land deposited in escrow pend- 
ing the showing of proper title to 
delivery of the conveyance : — Held: 
gamishable. where there was no sug- 
gestion that there was any defect of 
title, or that there wonld be any obstacle 
to the execution to delivery of the 
conveyance. — Hankky to Oo., Ltd, v. 
Vernon, 11926] 1D.L.B. 684 ; [1926] 
1 W. W. R. 876 : 86 B. O. R. 401.— 
OAN, 

r (p. 624) 1. Mortey due on mart - 

gage.}— Moneys due ou a mtge. of land 
are subject to garnishment, even 
though, as In Alberta. Judicature Act 
requires that, unless the ot. otherwise 
order, the land be sold before the 
mtgoe. issues execution. — Royal Bank 
OFUANADA 0. LEE to W. B. MOFFATT to 
Cta. L. R. 975 ; 3 

r (p. 624) il. Money in hands oj 

garnishee as proceeds of sale by debtor — 
Sale set aside.) — At the time of the 
service of the garnishee order herein 
the garnishees were holding a sum of 
money under the following circum- 
stances : The garnishee had bought 
€sit]e from the Judgment debtors ; the 
sale had been set aside as void against 
creditors ; but the garnishees received 
the money in question from the govern- 

ment as compensation for some of the 
cattle which the government had 
ordered to be destroyed. After the 
of the jgarnwhee order the 


garnishee* agreed with the Judgment 
debtors that the bill of sale for the 

cattle Should be regarded as non est 

rs in question should 


to that the moneys ! 


be treated as the property of the 
judgment debtors : — Held: tnexnox 


moneys 


(1983)1 W. W.R.668: 

46 B. 0. B. 487.— 0AM. 
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8087a* Third party Insurance.} — An insurance 

co. agreed to indemnify the owner of a motor 
car against liability for accidental injury to 
third persons caused by the use of the car. 
The policy contained conditions relating to 
the giving of notice of any accident & the 
obtaining of an award of an arbitrator, & 
gave the oo. power to control or settle any 
proceedings which might be brought against 
the assured bv an injured third party. Judg- 
ment having been recovered by such a person 
against the assured : — Held : the liability of 
the co. under the policy was not a debt which 
could be attached by the judgment creditor 
in garnishee proceedings under R. S. 0., 
Ord. 45, r. 1. — Ibraelson v. Dawson, [1938] 
1 K. B. 301 1 102 L. J. K. B. 887 ; 148 L. T. 
420, 0. A. 

2088* Add. Citation: — sub nom. Macdonald v. 
Holustbb (1866), 8 W. R. 622. 

2099. Add. Annotation : — Retd. Rekstin v. Severe 
Sibirsko Gosudarstveronoe Akcionemoe 
Obschestro Komseverputj & Bank for Russian 
Trade, Ltd., [1933] IK. B. 47. 

2105. Add . Annotation : — Retd. Heppenstall v. 
Jackson, [1939] 1 K. B. 686. 

2107. Add. Annotations : — Consd. Heppenstall v . 

Jackson, [1939] 1 K. B. 686. Retd. Re Pinto 
Leite & Nephews, Ex p. Visconde Des Olivaes, 
[1929] lCh.221 ; Hirschhorn v. Evans, [1938 i 
3 All E. R. 491. J 

2108. Add. Annotation: — Expld. Re Clark, Clark 
v. Clark, [1926] Ch. 833. 

2109. Add. Annotation : — Consd. Heppenstall v. 
Jackson, [1939] 1 K. B. 686. 

2118a. — — .] — A creditor obtained judg- 

ment in a county ct. against the debtor for 
payment of a sum of money. The judgment 
creditor subsequently commenced garnishee 
proceedings in a county ct., & served a 
garnishee summons upon a bank at which 
the judgment debtor had an account. The 
summons purported to bind “ so much of the 


debts owing or accruing from you to the 
judgment debtor as will satisfy ” the judg- 
ment. The bank paid to the registrar of the 
county ct. the amount standing in the bank 
to the credit of the judgment debtor at the 
date of the service of the garnishee summons. 
Subsequently further sums were paid into 
the garnishee bank to the credit of the judg- 
ment debtor. The county ct. judge held that 
the amounts paid into the bank to the credit 
of the judgment debtor after the service of 
the garnishee summons were bound by the 
garnishee summons, as being an accruing 
debt, as well as the amount standing to the 
credit of the judgment debtor at the date of 
the service of the garnishee summons. On 
appeal : — Held : in order to be an accruing 
debt, there must he a present debt, although 
it may only be payable in the future, & there- 
fore the sums paid into the bank to the credit 
of the judgment debtor after the service of 
the garnishee summons were not an accru- 
ing debt from the bank to the judgment 
debtor & were not bound in the hands of the 
garnishee bank by the service of the garnishee 
’summons. — Heppenstall v. Jackson & 
* Barclays Bank, Ltd., [1939] 1 K. B. 686 ; 
[1939] 2 All E. R. 10 ; 108 L. J. K. B. 280 ; 
100 L. T. 261 ; 56 T. L. R. 489 ; 83 Sol. Jo. 
270, C. A. 

2120. Add. Annotation : — Refd. Israelson v. Daw- 
son (1932), 102 L. J. K. B; 387. 

2121. Add. Annotations : — Apld. Rekstin v. Severo 
Sibirsko Gosudarstvemnoe Akcionemoe 
Obschestro Komseverputj & Bank for Rus. 
sian Trade, Ltd., [1933] 1 K. B. 47. Refd. 
Richardson v. Richardson, [1927] P. 228 ; 
Plunkett v. Barclays Bank, Ltd., [1936] 1 
All E. R. 653 ; Hirschhorn v. Evans, [1938] 
3 All E. R. 491. 

2124a. Must be recoverable within jurisdiction.] — 

Richardson v. Richardson, No. 2084a, ante . 

2181. Add. Annotation : — Refd. Plunkett v. Bar- 
clays Bank, Ltd., [1930] 1 All E. R. 063. 


2102 1. Cheque (riven to satisfy debt.] — 
On an issue as to whether a garnishee 
owed his creditor an amount In excess 
of that paid by him into ot. it was found 
that a cheque given by the garnishee to 
his oredltor was delivered before the 
garnishee summons was served ft that 
it was taken as payment. The fact 
that the garnishee had an opportunity 
to stop payment of the cheque after 
servloe of the garnishee summons but 
did not do so did not assist the 
garnishor. — MoCallum v. Munton, 

Fiuaei s w. w. r. 32 .— can. 

PART V. SCOT. 1. SUB-SECT. 8,— B. 

2112 1. At date of service of 

order — necessity for — Salary payable at 
end of month in which order served .] — 
Stump v. Batzold ft Zion United 
Church, ri93i] 2 W. W. R. 784 ; 44 
B. C. R. 282.— CAN. 

2115 11L Whore at the 

time of the issuance of the garnishee 
order the obligation to pay the money 
is dependent upon eondittens whioh 
may or may not be fulfilled there is no 
debt due or accruing due. An aoorulng 
debt is one which, although not yet 
payable. Is yet an existing obligation.— 
Vatkb v. Situs ft .Hstropolitan 
Life InsuranobOo., f 12801 2 W. W. R. 

41 : 2 D. L. R. 509 ; 42 B. a R. 408. 

—CAN* 

d (p. 696) L — Payment of pur* 
ebaeemtoney conditional on clearing oft 
encumbrances* ] — Where payment of 
purchase-money on a safe of land Is 


conditional on the clearing off of en- 
cumbrances, it Is not gamuhable at a 
time when a transfer showing a dear 
title in the purchaser has not yet been 
registered. — F aab v. McManus (Alta.), 
[1930] 1 D. L. R. 302 1 24 Alta. 

L. R. 317 ; [19291 8 W. W. R. 598.— 
CAN. 

sj. Must be at time of issue of sum - 
mans. ]— Thorbson v. Blaikmore 
School District trusters (Alta.), 
[1927] 3 D. L. R. 641 ; [1927] 2 W.W.R. 
489.— CAN. 

sk. Claim by dismissed servant.) — 

Where the debt alleged to be due from 
the garnishee to deft, was based on an 
oral agreement of servloe for one year, 
ft deft, had been dismissed by the 
garnishee ft bad retained a solr., who 
wrote stating that deft, intended to 
hold the garnishee to his contract ft 
threatening legal proceedings, but no 
writ bad been issued at the time of 
the servloe of the garnishee summons : 
— Held.* there was no debt due or 
accruing due from the garnishee to 
deft.— Mason v. McLeod ft Foster, 
[1925] 1 D. L. R. 752 ; [1925] 1 

W. W. R. 165 ; 19 Sask. A. R. 221.— 
CAN 

sm. Debt payable on p erfo rma n ce of 
acts by other party . }— When a contractor 
hat completed his part of a contract, 
there is an aoorulng obligation whioh 
ean be garnished, notwithstanding 
that payment is not to be due until 
after the performance of other acts 
by the other party,— R ather v: 
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Neurautbb (1982), 45 B. O. R. 353.- 
CAN. 

PART V. SECT. 1, SUB-SECT. 8.— E. 

212411. .] — Parjucb v. McIlwain 

(1896), 17 P. B, 84.— CAN. 

2124 ill. .] — To enable a judg- 
ment creditor to obtain an order com- 
pelling a garnishee to pay to him a 
debt which he would otherwise have to 
pay to the judgment debtor, the debtor 
must be in a position to maintain an 
action for it against the garnishee. — 
Kjrkham v. Kireham (1936), 50 
B. O. R. 321.— CAN. 

PART V. SECT. 1. SUB-SECT. 3.— F. 

2181 II. .) — Garnishee 

orders take effect only as against that 
whioh debtor can properly, ft without 
violation of any other rights of any 
one else* grant. — Campbell e. GxM- 
MSLL (189OK0 Man. L. R. 855.— CAN. 

t 1. Debt due to judgment debtor in 
hands of eo*defenaant.] — Reid : not 
attachable. — G ilchrist v. Wile t 
(1881). 28 Gr. 425.— CAN. 

cl. Debt due from one partnership to 
debtor of another . part n ers hip O ne 
partner common to both firms ,] — 
McCormick r. Park (1859), 0 0, P. 
330.— CAN. 

to. Money lodged by candidate for 
election — Beforeeleotifm Add.}— Moneys 
lodged by a candi d ate tor election 
under Local Government Ant, 1915, 
s. 127, are not, before the election bsm 




Vol. XXI.— Execution. Cases 8134— 2140a. 


184. Add. Annotation : — Consd. Hirschhom v. 
Evans, [1088] 3 All E. B. 491. 

185. Add, Annotations : — Retd. Gottliffe v. Edel- 
sfcon, [1930] 2 K. B. 378 ; Hirschhom v, 
Evans, [1938] 3 All E. B. 491. 

140. Add. Annotation : — As to (2) Dbtd. Bekstin 
v. Severo Sibirsko Gosud&rstvemnoe Akcio- 
nemoe Obscheatro Komseverputj & Bank for 
Russian Trade, Ltd., [1933] 1 K. B. 47. 

140a. .] — Judgment debtors instructed 

their bank to transfer their account to the 
account of another body which had diplomatic 
privilege Sc to close their account, Sc that trans- 
action was then entered in the books of the 
bank, but before any notice of or acquiescence 
in the transfer by the proposed transferees 
the judgment creditor served a garnishee 
order nisi on the bank attaching the judg- 
ment debtors* account: — Held: (1) after 


the bank received notice to close Sc transfer 
the account, Sc the appropriate book entries 
had been made, but no notice of the transfer 
had been given to the proposed transferees, 
the relation of banker & customer still 
existed; (2) the judgment debtors had 
power to revoke the direction to close Sc 
transfer their account at the time when the 
garnishee order was served ; (3) at the time 
the garnishee order was served it operated 
in law as a revocation of the direction to 
transfer the account so long as no notice of 
or acquiescence in the transfer had been 
received by the proposed transferee. — 
Rekstin v. Severo Sibirsko Gosudarst- 

VENNOE AkCIONERNOE 0BS0HE8TRO KOM- 

8Evbrputj & Bank for Russian Trade, 
Ltd., [1933] 1 K. B. 47; 102 L. J. K. B. 
10 ; 147 L. T. 231 ; 48 T. L. R. 678 ; 70 
Sol. Jo. 494, O. A. 


sken place, attachable as a debt due 
y the returning 1 officer to the oandl- 
ate. — H unt v. Balfour, [1928] 
. L. R. 488 ; [19281 A. L. R. 313.— 
US. 


ART V. 8ECT. 1, SUB-SECT. 8. — H- 

o i. Effect of defect ,] — Pursuant 

y a garnishee order issued by a judg- 
ment creditor in a county ct. action 
le garnishee, having been notified by 
bank that the bank held an assign- 
ment from deft. oo. of all book debts 
ue to said oo., paid the amount into 
The assignment had been executed 
y deft. co. under seal by its president 
z its secretary-treasurer. The presi- 
dent was the garnishor. The assign- 
ment stated that it was made “ for 
aluable consideration," Sc the accom- 
panying affidavit by an agent of tbe 
ank stated that the assignment was 
for good or valuable consideration, as 
at forth in said conveyance or assign- 
nent ” : — Held : although the assign - 
nent was defective because it did not 
omply with sect. 3 of Bills of Sale Sc 
Chattel Mtge. Act, C.A., 1924, which 
overned the assignment in question, 
that the assignment did not set out 
he full Sc true consideration for which 
, was given, nevertheless said defect 
as of no avail to the garnishor since 
he right to garnish depends upon the 
ebt belonging to deft, when the order 
taken out, & if the debtor has 
Iready parted with the debt under an 
asignment good as between him Sc his 
asignee the defect is Immaterial. — 
!cKay v. Bank of Montreal. [19321 
W. W. It. 897 ; 3 D. L. R. 226 ; 40 
da r. L. R. 391.— CAN. 


p I. Assignment of earnings of farm 
mplement. }— -An assignment of 23 
xsr oent. of the eamlngB of a farm 
mplement in favour of the vendor 
akes priority over a garnishee order 
ttachlnff such earnings, even though 
.be notice required to be given by the 
r endor was not served until after the 
srvioe of the garnishee order. — 
'urner v. Waterloo Manufacturing 
3q « [19261 2 D. L. R. 706 ; [1926] 
W. W. R. 949 : 36 Man. L. R. 472.— 
3AN. 


ART V. SECT. 1, SUB-SECT. 8.— I. 

8142 lv. .1 — The word “ debts," 

‘ In Code of Civil Procedure, 


60, applies only to debts actually 
ue; it cannot include debts, e,g. 
ent, which may beooms due In the 
uture. Rent which has not yet 
eoome due cannot be attached either 
te a debt or as aa actionable claim. — 
jagkkan v, Jabbandhan (1927), 
- lu R. 60 AIL 507.— IND. 


ART V. SECT. 1, SUB-SECT. 8.— J. 

e (p.o33)i. Amount of exemption 

-Nat affected by payments made on 


account .J — Continental Guaranty 
Corpn. of Canada, Ltd. e. Horo- 
DY8KB & CANMORE COAL Co., LTD. 
(Alta.), [1927 J 1 W. W, R. 401.— CAN. 

d (p. 633) i. Deputy sheriff dt 

laoler.h—Ex p. Bowes (1896), 34 
ff. R. R. 76.— CAN. 

d (p. 633) II. Workman — Dura- 

tion of employment,] — Dominion Lum- 
ber & Fuel Co. v, Knapp, [1928] 2 
W. W. R. 257 ; 87 Man. L. R. 353.— 
CAN. 

d (p. 633) ill. Wages Act.s. 1.}— 

Pltfs., having an unsatisfied judgment 
against deft, attached a sum of iponey 
said to be due to him, in the hands of 
the W. Co., which paid it into ot. 
Deft, was In the employment of the 
oo. ; he was obliged by bis contract 
with it to give his whole time Sc 
attention to its service ; the sum 
attached was remuneration for the 
services he rendered to the oo. as its 
manager, being a share of the profits 
agreed to be paid in addition to salary : 
in his employment he agreed to act 
nnder the policies prescribed by the 
directors of the co. ; Sc the sum 
attached was not payable to him In 
any capacity other than that of an 
employee of the oo. : — Held : the sum 
attached was “ wages ” within Wages 
Act, 8. 1, Sc should be dealt with in 
accordance with s. 7. — Craven «. 
Lalondb, [19291 4 D. L. R. 674 ; 64 
O. L. R. 136.— CAN. 

d (p. 633) lv. .1 — The word 

“ attachment ” In nfie 661 includes 
any process by which the wage-earner 
would be deprived of his wages. — 
Coleman e. Eight Mile Consolidated 
School District, [19361 l W. W. R. 
667.— CAN. 

d (p. 633) v. Assignment of all 

property by debtor .] — A debtor’s assign- 
ment of all his property under Col- 
lection Aot (N. S.), to secure a Judg- 
ment creditor, will not apply to wages 
exempt by law as necessary for life & 
family maintenance. — Poushay v. 
Wells, [1937] 3 D. L. R. w 59 ; 11 
M. P. R. 464.— CAN. 

d (p. 633) vi .— — Owed by foreign 
corporation .^ — A foreign corpn. regis- 
tered & carrying on business in Nova 
Scotia is subject to garnishment for 
wages owing to an employee in a 
branch office in the Province. — G aul 
v, YORXE, [1938] 3 D.L. R. 715.— CAN. 

2146 L Swperwunuationjm^ 

Cina servanLb-Honey lying to the 
credit of a retired Govt, servant In the 
General Provident Fund is not liable 
to attachment in execution of a decree 
against him.— Secretary op State 
fob India in Council e. HarChaban 
DaA (1929), L L. R. 61 All. 845.— 
IND. 

e (p. 633) L .Jh-Onthe 

proper construction of Dried Fruits 

59 


Act, 1924, In acquiring under that Aot 
dried fruits on behalf of His Majesty 
tbe Minister of Agriculture acts merely 
as the Instrument of the Crown. The 
obligation to pay for the fruits is upon 
tbe Crown Sc not upon the Minister ae 
such. Sc therefore is not subject to 
attachment by garnishee proceedings. 
— Mildura Co-operative Fruit Co., 
Ltd. v. Noyoe. Re NoyCe, Ex p. 
Minister of Agriculture, [1928] 
Y. L. R. 390 ; [1928] Argus L. R. 234. 


r (p. 634) i. .] — The rule, 

whereby the remuneration of the 
holders of public offices is exempt from 
arrestment, applies to the wages of an 
ordinary workman in tbe employment 
of a Govt. Department. — Mulvenna 
c. The Admiralty, [1926] S. C. 842.— 
SOOT. 

d (p. 634) I. Haydon v. 

Haydon & Canadian National Rail- 
ways, [19371 3 W. W. R. 537 ; 4 

D. L. R. 617 : 45 Man. L. R. 405 ; 7 
F. L. J. (Can.) 147.— CAN. 

t (p. 634) I. .1— Under 

School Act, R. S. A., 1922 (c. 51). a 
teacher’s salary is not a debt accruing 
due from day to day. — Thorbson v. 
Blairmorb School District Trustees 
(AltaJ, [19271 3D.L.R, 641 ; [1927J 2 
W. W. R. 439.— CAN. 


f (p. 034) i. Assistant sur- 

geon .] — The pay of a European 
Military Assistant Sunreon, second- 
class, of the Indian Medical Dept., 
who Is a warrant officer Sc not a com- 
missioned officer, is not liable to 
attachment in execution of an order for 
alimony Sc maintenance passed by a 
civil ot. — Nugent v. Nugent, I. L. R. 
[1937 J All. 350.— IND. 

f (p. 634) U* Army surgeon .] — 

The pay of an assistant-surgeon, 
attached to a British regiment serving 
In India, Is not liable to attachment in 
execution of a decree of a civil ot. — 
Browne v, Pearce (1926), I. L. R. 
48 All. 73.— IND. 


f (p. 634) IB. Soldier .] — The 

salary of a soldier to whom Army Act, 
44 Sc 45 Viet. o. 58, applies, is attach- 
able in execution of a decree In accord- 
ance with the provisions of Civil 
Prooedure Code, s. 60 (1).— Husain 
Bakesh v. Briqgen Bhaw (1933), 
L L. R. 55 All.— IND. 

h (p. 634) I. Police court inter- 

preter ,} — The wages or salary of the 
official Italian police court Interpreter 
of Vancouver paid by the city is exempt 
from attachment under Attachment of 
Debts Act, R. 8. B. 0. 1924, s. 3.— 
Todd v. Dm Paola (1932), 46 B. C. R. 
278.— CAN. 

si. Posted savings. Postal savings 
are not liable to attachment or garnish- 
ment. — L ubix v. Briskin, [1938] 2 
D.L. R. 68.— CAN. 
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8166. Add, Annotation : — As to (1) R att. Bo Pinto 
Leite & Nephews, Ex p, Vteconde Dos Olivaes, 
[1929] lcfim. 

9199. Add. Annotations : — Held. Employers’ 

Liability Assoe. Oorpn. v. Sedgwick, Collins, 
[192*1 A. a 95 1 Eichardsoo v. Richardson, 
[192TJ P. 928. 

2179* Add, Annotations : — FolM. Employer** Lia- 
bility Aaeoe, Oorpn. v. Sedgwick, Collins, 
[1927] A. 0. 95, Retd. Richardson v. Richard- 
son, [1927] P. 228. 

2170a, * .] — Pitts, had brought an 

action & had signed a judgment against a 
Russian co. in default of appearance; Service 
of the writ had been effected by leaving a 
true copy of the writ of summons with one 
0., who was the person authorised by regis- 
tration in England to accept service on 
behalf of deft. co. under Companies (Con- 
solidation) Act, 190$ (c. 69), s. 274. The 
co. had been liquidated in Russia but this 
liquidation took no account of debts due to 
the co v by English debtor* or by the co. to 
English creditors, & an order had since been 
made to wind up the co. in England. The 
English liquidator decided not to attack 
the judgment. O. had endeavoured without 


sucoess to have hi* name removed from the 
register : the judgment creditor* 

were entitled to 'a garnishee order attaching 
money due to the Russian co. from a debtor 
of that oo. in this country. — 4$bdowxok 
Colon* A Oo. v.Rossia Insurance Oo, ow 
Pbtboobad, [1§26] 1K.B. 1 j 95 JU J. K, B. 
7; 183 L. T. 808 ; 41 T. L. R. 668, 0. A.; 
affd. sub noth. Employers’ Liability As- 
surance Oorpn. v. Sedgwick, Collins A Co., 
11927] A. 0. 95 $ sub worn. Sedgwick, Collins 
A Co., Ltd. v. Roes ia Insurance Co. op 
Pbtrograd, 136 L. T. 72, H.X*. 

Annotations : — Oonid. Lasard Bros. Sc Oo. v. Midland Bank, 
Ltd. (1932b 148 L. T. 948. Btfd. The JnpUwr (No. 8) 
0997). 187 L. T. 888 ; Sabatier v. Trading Oo., [1997] 1 
Oh. 498 ; Tint Russian Insoe. v. London Sc Lancashire 
Ineoe., 11998] Oh. 999 ; Re Vooalion (Foreta), LtdTo932) f 
48 T. L. R 698 ; Be Russian Bank forForeign Trade, 
[1933] Oh. 746. 

2188. Add. Annotations : — Oonsd. Rekstin v. Kom- 
severputj Bureau (Bank for Russian Trade, 
Ltd.) (1932), 48 T. L. R. 578 ; Hirschhoro v. 
Evans, [1938] 3 All E. R. 491. Refd. 
Richardson v. Richardson, [1927] P. 228; 

' Douglass v. Lloyds Bank (1929), 84 Com. Cas. 
4 ‘ 263 ; Lazard Bros. A Co. v. Banque Indus- 
* trielle de Moscou, Lazard Bros. A Co. v . 
Midland Bank, Ltd. (1931), 101 L. J. K. B. 
65. 


PART V. SECT. 1, SUB-SECT. 4. 
•n. To what court — Oourt of division 
whore garnishee resides.}— -Be Savord 
v. Desjardins, [19271 1 D. L. R. 641 ; 
69 O. L. R. 646.— CAN. 
s. Rtvsd., 17 Alta. L. R. 109. 
oo, .For “ tho affidavit was not 
sufficient ** road M not Insufficient.** 
d (p. 687) I. .1— In 


amount thereof, 6c if his affirmation 
as to the amount la upon Information 
6c belief only his previous positiveness 
as to the Indebtedness is thereby 
qualified ; 6c as to a Judgment debt the 
affidavit must Show not only the exist- 
ing indebtedness, but also the amount 
for which Judgment was recovered. — 
Frost v. Roohon Sc Vbrhelst, [19941 
SW.W.R. 422.— CAN. 

d (p. 637) it. * .] — An 

affidavit in support of a garnishee 
summons with respect to a Judgment 
debt, need not Rate the original 
amount of the Judgment, but only the 
amount still due thereon. — Pontius t>. 
Smith Sc Oonnaughty, [19251 8 

D. L. R 618 : [1926] 9 W. W. ft. 293 ; 
19 Saak. L. R. 497.— CAN. 

d (p. 687) tti. An 

affidavit for a garnishee order is not 
sufficient, unless it states that it Is 
founded upon Information Sc belief, 
or that deponent has knowledge of the 
facts. — T illioum Athletic Club t. 
Bubjcr. [1926] 3 W. W, R. 368.— CAN. 

d (p. 68.7) iv. — — .1 — Where the 
affidavit In m 
order states t„ -- 

certain named bank. It 

garnishee sufl^enUv.— Van Was- 

iso ^ §87^' 

B. a A. 375.— CAN. 

d (p. 637) v. — .] — An affi- 

davit tor garnishing order hMom Judg- 

the cause of *3 Ion in oonunonApMn 
language, Sc a garnishing order Issued 
where the affidavitT Med ta defective 
in this respect will be set aside.— 
Huhn v. Bogacjh, [19981 8 W. W. R, 
499.— CAN. 

in an I affldavitin support ifegMsSBse 


summons the fact of deft/s indebted- 
ness to pltf. must be sworn to positively 
Sc sot on mere information Sc belief, 
this does not mean that pltf/s know- 
ledge thereof must necessarily be 
absolute & oomplete. — Pomfret v. 
Morib Sc Imperial Bane of Canada, 
[1931] 2 W. W. R. 477 J 3 D. L. R. 
667 ; 28 Alta. L. R. 481.— CAN. 

d (p. 687) vii. .H- Wilson 

t^DpuoL^i, 2D. hB. 413 ; 3 

d <p, 637)*vili. — Curley 

e. Sinber, [1981] 3 W. W, R 763 ; 46 
B. 0. R20.— CAN. 

d (p. 637) ix. .] — Banque 

Ganadxbnnb National* e. Labine Sc 
Ooubtekanohh, [1983] 1 W. W. R. 
386 ; 2D.LR. 432.— CAN. 

d (p. 637) x. .V— Sokol e. 

Pacific Forwarding Oo., Ltd., 
Rbifbl Sc Royal Bane of Canada, 
[1983] 8W.W.R. 351— CAN. 

d (p. 637) xi. — — — — — .] — Garnish- 
ing proceedings before Judgment are 
extraordinary remedies & the statutory 
requirements must be strictly complied 

Sect. 263 of County Courts Act, 
R. 8. M., 1918, provides that a garnish- 
ing order 6c summons may be issued 
pending action when there Is filed an 
affidavit " in one of the forms appro- 
priate to the purpose in the schedule 
of forms.'* In the pxeeent instance 
the appropriate form was No. 27, 
which Bays: “ The said primary debtor 
is Justly Sc truly indebted . . . to the 
primary creditor in the sum of . . .** 
The affidavit which -was filed said : 
« The ddfi to indebted to ,pRf. in the 

‘ a sqbstterniailMdoii 

— r of theoounl 

H au?S? Bbown&*^ & R. 

W. R. 188 ; J D. h 
nmxamo 4o«. no* wt.oat w SSB tf 


be cured undw rule 273. — Jonoab v. 
Plotkins Sc Lion Refining Co. 6c 
Imperial Bane of Canada, [1984] 2 
W. W. R. 149 ; 3 D. L. R 769 .— CAN. 

d (p. 637) Kill. .]— . An 

affidavit on which a garnishing order 
before Judgment is issued which does 
not state, as required by sect. 3 of 
Attachment of Debts Act, R. S. B. O., 
1936, that the claim ia justly “ due Sc 
owing ** is fatally defective. The 
omission of the words " due Sc owing ” 
is not an irregularity which can oe 
cured. The use of the words “ deft, is 
justly indebted '* does not meet the 
requirement that the claim must be 
sworn to as “ due Sc owing/* — Brown 
v. Strickland, JT1938] 1 W. W. R. 
399; ID. L. R. 786 ; 7 F. L. J. 
(Can.) 360. — CAN. 

h (p. 637) U Time for swearing.! 

— The fact that the affidavit In support 
of a garnishee summons was sworn 
before the action was begun, although 
on the same day on which the state- 
ment of Claim was Issued, Is ground for 
setting the garnishee summons aside. — 
McParland v. Seymour, [19251 4 
D. L. R. 944 ; [19961 8 W7w. R. 666 : 
revso., J19951 4 D. L. R. 826 ; n995j 
3 W. W. R 266. — CAN. 

h (p. 63T) II. — 
action begun— Invalid.}— Neon 
ducts of Western Canada, Ltd, v. 
Bancroft. [1986 J 9 W. W. R. 337; 
60 B. O. R» 81.— CAN. 

PABT V. SECT. 1, SUB-SECT. 6.— ». 

q t .1— Service of a garnislkee 

summons set arid* the copy served 
not having been* a true _oo®y«-— 
Livbboant v. Capital JTobbe*1ltd^ 
11936] 3 W. W. R. 719.— CAN. , 

PART V. SECT, t, 3UB-GKCT. 


L Ctaim bv AM 1 

sssi^s^L 

on the return pf m onus nisi for the 

sssssfifag 

anoe with 3usMees Aet^ 1916, «J 131, 
direct such third person to appear Sc 
state the nature feptettwaS Fatto* 
cisSmi Sc whs!*. «M h..thfcd % 9 te wi 
, sgpsmesk 8e hlsteaim te mrnmmt m 




2210*' Mt awMiwi 4* main Judgment 

ffitor ' T P M^ -^LgyayH ». Matos (1907), 

2220*' Irregular mrvlee of nottoe of m fi.y— 
Lmao Baoe. A Oo. v. Midland Bake, Ltd., 
No. 2659% **& 

2286* .Annotation : — Held. Plunkett v. Bar- 

clays Bank, 144.. [1986] 1 All E. R. 658. 

2282*. Of army agent,] — Attachment of the 

produce of the sale of * commission in the 
army, in the hands of the army agents, held 


VoL ra-ftcao ation . Gssm 8810ft— 2279. 

ineffectual as against the lien Sc right of set-off 
of such agents & as against a prior equitable 
assistant.— W ebster v. Webster (1862), 
81Beav. 898 ; 81L. J. Oh. 655 ; 8 Jur. N. S. 
1047 ; 10 W. B. 508 ; 64 E. R. 1191. 

2278. After this case add i— 

Infants, Vol. XXVIII., pp. 

2279. Add. Annotation Refd. 0. L. v. O. F. W., 
T1928] P. 223. 


the . 
ft is 
justices 


► he has a right to be heard 
1 to review an order of the 
a a ** person who feels 

___ 'within sect. 160 of the same 

__ x— S unt v. Balfour. [10*8] v. L. R. 
488; [10081 Argos L. R. 813.— AUS. 

h L — Affidavit of defriaJ — Gross- 
examination on— What questions mutt 
be mmmed.y—WiiMOn v. Fuming 
(1800), 10 P. R. 003.— CAN. 

h tt. Attachment of Debt* Ad .) — 

There Is strong authority for holding 
that a garnishee has not the right to 
have a garnishee summons set aside 
on wn application based merely on the 
ground that there Is no debt due from 
the garnishee to deft* rinoe Attach- 
ment of Debts Act, s. 8, makes pro- 
vision for determining snob an issue.— 
Simonson e. Simonson. [1088] 8 D. L. 
R.S1; 11028] 1W.W.R. 863; 22 Bask. 
L. R. 481.— CAN. 

PART V. SECT. 1, SUB-SECT. 

B. A). 

s L — r Form of issue.]— An 

issue directed In garnishee proceedings 
should he bo framed as to dispose of 
the claims of all the claimants. — 
Dominion Bank v. R. P. Clark ft 
Co. (Vancouver), Ltd.’s Trustee 
(1933), 40 B. O. R. 480.— CAN. 

■p. Onus of proof.) — -Adolph v. 
Hilton ft Stephens (1907), 7 Terr. 
L.R.407 ; 0 W. L. R. 110. — CAN. 

PART V. SECT. 1. SUB-SECT. 6.— 

0. A). 


tl. 
judge to 


- Jurisdiction of district court 
‘ aside. J — Rabino vitoh o. 


Feist. [1027 ) 3 U. L. R. 802 : |1027J 
2W.W.R.873; 21 Saak. L. R. 682.— 
CAN. 

st. Debt net liable to be garnisheed — 
Indian Act. R. 8. O., 1006. ss. 00, 102.] 
— Armstrong Growers* Abston. e. 
Harris, [1084] 1 D. L. R. 1043 ; 1 
W. W. ft 780 : 38 B. O. R. 285.— CAN. 

tv. Error in /orm.]— A rmstrong 
Growers* Assoon. e. Harris, [1924] 
1 D. I*. B. J048; 1 W. W. fe. 738 ; 
33 B. O. R. 3B3.— OAK. 

sw. Who may apply .) — A ** person 
defining to be intereeted In the money 
attachod,** within Attachment of 
Debts Act. R. as. 1080 (o. 60), s. 7, 
Is some person, other than pltf., deft, 
or garnishee, who claims some interest 
In the money attached by the garnishee 
siimroons^—PoNTiUB e. Smith ft Con- 
naughty, [1086] 8 D. L. B. 513 ; 
(108619 W.w. R. 808; lOSask.L. R. 




Ltd.. [1038] 1 W. W. R. 189; 46 B. a 
R. 880.— CAN. 

PART V. SECT. 1, SUB-SECT. 6.— a (©). 

so. Money paid into court — Garnishes 
summons set aside — Second summons — 
Payment out . ]— Security Lumber Co., 
Ltd. v . Rolick ft Roliok Plaxin, 
[10371 2 W. W. R. 304.— CAN. 

PART V. SECT. 1, SUB-SECT. 7. 
si. — Against execution by sheriff.) 
— The service of an attaching summons, 
although not a transfer of the debt, 
creates a charge on it in favour of the 
attaching creditor which is not taken 
away by the subsequent receipt of 
writs of execution by the sheriff. — 
R. B. Anderson ft Son v. Dawber, 22 
B.O.R.218.— CAN. 

t I. Against prior assignment — 
Validity of assignment — Trial of issue 
to determine — Power to order .] — Faqust 
Co.. Ltd. e. Wiese ft Krant (Alta.), 
[1907] 1W.W.R, 686.— CAN. 

t It. Creditors Relief Act , R. 8. 

B. Q„ 1924 (C. 59),] — VERNON HARD- 
WARE Co. v. Mmm & Reinhard (B. O.), 
[19271 8W.W.R. 117.— CAN. 

b 1. .) — Sect. 2a of Builders’ 

ft Workmen’s Act, R. S. M., 1913, 
added thereto by 1989 (o. 21), a. 1, 
does not apply to moneys merely 
owing to ft not yet "received** by 
the contractor. — Castelein v. Boux. 
11934) X W. W. R. 772 ; 8 D. L. R. 
361 ; 42 Man. L. R. 97.— CAN. 

sm. Joint db several debt — Rights of 
creditor of individual debtor. }— Where 
money is levied under an execution 
with respect to a Joint ft several debt 
a creditor to whom one of said debtors 
is individually indebted la not entitled 
to share In its distribution under 
Creditors* Relief Act. R. S. A., 1922, 
except a a to the surplus, if any, which 
remains after the money has been 
applied in satisfaction of said debt. — 
Donaghue v. Canadian Bank of 
Commerce (Alta.), [1929] 4 D. L. R. 
640 ; JW.W.R, 109.— CAN. 
sa. OJ garnishing aeditors^-Amend- 


ment of summons — Power of court.}— 
K* t an administrator, had in his hands 
moneys of the estate, a distributive 
share of which M. aa one of the next 
of kin was entitled to receive. J., a 
creditor of M., aerved on K. a garnishee 
summons. In which K. was described 
simply as “ K.*’ T., another creditor. 

In Which a. was fl eso ri Doa as antnini a- 

trator - -* ,$• ££££,!* JUS 

xator of the estate ** . — 

H t the fudge had no power to (rive 
edt sot to amendmen t. 



virtue of garnishee proceedings.— 
Linton v. Flanniqan, [10801 3 
D. L. R. 911 ; 1 W. W. R. 921_i 84 

Alta. L. R. 27 ; revg., [1920] 1 W. W. R. 

496.— CAN. 

^ sc. Priority of equitable assignee — 
Over subsequent garnishor.] — M. made 
an arrangement with an auctioneer to 
sell her ohattels on Nov. 27, 1920. 

Before that date she gave to a creditor 

a letter addressed to the auctioneer 

asking him to pay to the creditor a 

specified sum of money out of the pro- 
ceeds of the sale to be held ou Nov. 27. 
By the same document M. purported 

to assign to the creditor the specified 

sum out of the proceeds of the sale. 

She gave similar documents to other 

creditors ft all were delivered to the 
auctioneer before the day of the sole : 
— Reid: these documents were valid 
equitable assignments; the subject- 
matter of the assignments was assign- 
able In that way ; ft the claims of the 
assignees were paramount to the claims 
of pltfs. in four Division Ct. actions, 
who sought to garnish the proceeds of 
the sale in the hands of the auctioneer 
garnishee. — Uxbridge Hardware Co. 
v. Musselman, (10811 1 D. L. R. 867 ; 
00 O. L. R. 435.— CAN. 

sm. Against assignee of book debts .] — 
A customer made a general assignment 
of book debts to his bank, the customer 
continuing to get In ft deal with debts 
until default or notice by the bank. 
A judgment creditor then garnished 
one book debt : — Held : the bonk could 
not get priority by giving notice of the 
assignment, since this was In the nature 
of a floating charge. — Great Lakes 
Petroleum Co. v. Border Cities 
Oil, Ltd., [1934] 8 D. L. R. 748; 
O. it. 944.— CAN. 

PART V. SECT. 1. SUB-SECT. 8. 

8842 II. .] — Brethoub v. 

Taylor ft Bank of Montreal (B. O.), 
[1027] BW.W.R. 188.— CAN. 

8248 HI. After notice of 

assignment of reversion.]— Foulds v. 
Chambers (1896), 11 Man. L. R. 300.— 
CAN. 

sd. By judgment debtor — To 

sheriff.] — Held : payment by the Judg- 
ment debtor to the sheriff of the amount 
of the execution did not entitle him 
to have the garnlaheos discharged. — 
Kolega V. Gbnser (Man.) (1912). 29 
kW. L. S. 107 ; « D. L. R. 188.— OAN. 

{ |, Distribution — Under 

Crsditers ROUS Ari.l— W ard (Robert) 
ft Oo., Ltd. v. Wilson (1907), 7 
W. L. B. 87 ; 18 B. O. R. 278.— OAN. 

I if. — Deduction of solicitor's 
fee. | — There la no authority for the 
deduction of a tolr.'s fee when a 
garnishee In a county ct. action pays 
the garnished money Into ct. — 
8SGUXN v . Randall ft Dominion 
BANK, [1033] 3 W. W. R. 676.— OAN. 

si. Discontinuance of action .] — Upon 
discontinuance of an action the 
garnishment proceedings therein auto. 
matleaDy terminate.— International 
Petroleum ft Land Trading Oo., 
Ltd. e. Rom ft Royal Bank of 
Canada Azdoos v. Rom ft Royal 
Bank ofCSTada, Wimjujm, Manoon, 
Brown ft Harvey, (1933) 3 W. W. R, 
848.— CAN. 
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8880* Add. Annotation : — Held. O. L. v. 0. F. W., 
[1928] P. 228. 

2895a. Private company.] — Fenton v. Bast 

( 1910 ), y. s. o. p. 

2811a. Stock held In trust for debtor — Debtor 
having discretionary trust as to part of fund.] — 
A testator by his will directed that certain 
stock should stand in the names of his exors., 
Sc the dividends should be paid to G,, during 
his life, & on his death to E., his widow, 
“ she to lay it out for the good of his children,* * 

6 that when the youngest child should come 
of age, the fund should be sold out Sc divided 
amongst the children. In an action in which 
B*, alter the death of G., was a deft. : — 
Held : an order might be made under 
Judgments Act, 1838 (c. 110), ss. 14, 15, for 
charging “ so much of the dividends as were 
payable to B. for her own use & benefit.** — 
Fowler v. Churchill (1843), 11 M* Sc W. 
67 5 2 Dowl. N. S. 502 ; 12 L. J. Bx. 230 ; 

7 Jur. 160 ; 152 B. R. 714. 

Annotation : — Oonfld. South Western Loan & Discount Co. 
v. Robertson 0,881), 8 Q. B. D. 17. 


2885. Add. Citation : — “ evb nom. Re Hutchinson, 
Ex j>. Hutchinson (1885), 10 Q. B. D. 216. 


2850. After the word M Held ** add M (Erlb, J., 
dies .) " 


Annotations : — For the annotations in the 
original volume substitute as follows : — 


Annotations t — Dbtd. Beavan v. Oxford (1856), 6 De G. M. 
Sc G. 607. I prefer the opinion of Erlb, Jy to that of the 
other three judges (Turner, L.J.). H.F. Kinderley v. 
JerviB (1866), 23 Beav. 1 : Soott v. H actings (1868), 
4 K. & J. 638. Gonad. Nlcholls c. Rosewame (1859), 
6 O. B. N. S. 480. N.F. Benkam v. Keane (1861), 1 John. 
Sc H. 685. Dbtd. Pickering v. Ilfracombe Ry. (1868), 
L. R. 3 O. P. 235 ; Robinson e. Nosbitt (1868), L. R. 3 
O. P. 264. The opinion of the majority of the ot. in that 
ease is no longer law (Bovill, O.J.). H.F. Gill c. Con 
tinental Union Gas Co. (1872). L. R. 7 Exoh. 332. Dbtd. 
Punohard e. Tomkins (1882), 31 W. R. 286. The ease of 
Waite v. Porter is itself unsound law, but Erlb, J. f e 
construction of Judgments Act, 1838 (o. 110), Is now held 
to be the law (Ohittt, J.). H.F. He General Horticultural 
O0 ..Exp. Whltehouse (1886), 32 Oh. D. 512 : Re Leaves! ey, 
11891] 2 Ch. 1 ; Vacuum Oil Oo. t>. Ellis, [1914] 1 K. B. 
693. Reid. Hirsoh t». Coates (1856), 18 0. B. 757 ; Graft 
v , Lumley (1858), 6 H.L. Gas. 672 ; Baker v. Tynte 
(1860), 2 E.&B. 897. Mentd. Whistler v. Forster (1863), 
14 O. h. N. 8. 248. 


2808. Add. Annotation r- 1 - Reid. Daponte v. Schu- 
bert, [1939] 3 All B. R. 495. 

2866. Add. Annotation : — Consd. Daponte v. Schu- 
bert, [1939] 3 All E. R. 495. 


8867. Add. Annotation : — Consd. Daponte v. Schu- 
bert, [1939] 8 All E. R. 495. 

2868a. .] — Pltf. had obtained a charging 

order against the second deft, in respect of 
certain shares. The order having remained 
unsatisfied, pltf., by originating summons, 
claimed an order for foreclosure, or, alter- 
natively, “ that the said charging order be 
enforced in such other way as the ct. shall 
think fit.** The question arose whether the 
ct. had jurisdiction to make an order for 
foreclosure upon a charging order, or whether 
the power of the ct. was confined to the mak- 
ing of an order for sale : — Held : (1) the ct. 
had no jurisdiction to make an order for 
foreclosure ; (2) the appropriate order was 
an order for sale. — Daponte v. Schubert, 
[1939] Ch. 958, [1939] 3 All B. R. 495 ; 101 
L. T. 208 ; 55 T. L. R. 940 ; 83 Sol. Jo. 005. 

2430a. .] — 5 Viet. c. 5, s. 4, con- 

ferred on the ot. no new summary jurisdiction 
with respect to granting injunctions; but 
the remedy provided thereby was intended 
only for limited Sc interim purposes, viz. to 
• protect stock until the party having a claim 
•to it can have time to assert that claim by 
bill. H. obtained a restraining order under 
the above statute on May 30, but he neglected 
to file a bill. Upon motion made June 30 to 
discharge the order ; — H eld : the order could 
not stand without a bill filed ; & although the 
ct. had power to continue the order until a 
bill should be filed, yet that this was not, by 
reason of H.*s delay in filing a bill, a proper 
case for the exercise of such power. — Re 
Suisse (1842), 0 Jur. 697, 654. 

2486. Add. Citation “ Madd. Sc G. 1.** 

2488a. Beneficial owner.] — A cestui 

que trust or equitable mtgee. of shares who is 
entitled to restrain a transfer can apply to 
the High Ct. under Ct. of Chancery Act, 
1841 (c. 6), s. 4, Sc R. S. 0., Ord. 40, for an 
order restraining the co. from allowing a 
transfer to be made, Sc this appears to me to 
be bis only remedy where he ib not himself a 
transferee, Sc as such entitled to be registered 
as a shareholder (Lindley, L.J.). — SocrfsT* 
GAnAralb De Paris v . Tramways Union Co., 
Ltd. (1884), 14 Q. B. D. 424; 64 L. J. Q. B. 
177 ; 62 L. T. 912 O. A. ; affd. on other 
grounds , sub nom. Sooi&rd G£n&rale De 
Paris v. Walker (1885), 11 App. Oas. 20, 
H. L. 


PART V. SECT. 2, SUB-SECT. '6. — A. 

2289 i. Fund in court — Paid under 
oamxehee proceedings . ] — Prat v. Hitch • 
dock, Jonah v. Hitchcock, (1925) 8 
D. L. R* 1142. — GAN. 

PART V. SECT. 2, SUB-SECT. 8.— A. 

a*. Costa of obtaining orders — 
On winding-up of company — By 
whom payableSyRe Saskatchewan 
Oo-OPBRATTVB ELEVATOR CO., LTD., 

Davidson v. Swanson (S.L (1928] 2 
W. W. R. 368.— GAN. 

PART V. SECT. 8, SUB-SECT. 8.— D. 

2898 1. Right of assignor to fund .) — 
Re Davidson A Smith, Fat ^London 


Guarantee St Accident 
2 D. L. B. 433.— CAN. 


(1925] 


PART V. SECT, 8, SUB-SECT. 4. 

o L Compensation for de pendant s 

of deceased workman. Money paid 
into ot. m compensation duo to. the 
dependants ot a de oea e od workman 


under the Workmen's Compensation 
Act, 1925, is not subject to arrest- 
ment. — William Baird Sc Go., Ltd. 
v. Campbell, (1928] a C. 314.— SCOT. 

PART V. SECT. 8, SUB-SECT. 8. 

sf. Order obtained without notice of 
prior assignment — Noticeof assignment 
entered in accountant's office.) — Oot- 
TI NOHAM V. 0OTXTNOHAM (1888), 11 
O. R. 294.— CAN. 

PART V. SECT. 5. SUB-SECT. t. 

2448 L Not execution but eguitoble 
retirf .] — Equitable execution is a means 
of freeing exigible assets from impedi- 
ments in the way of execution Sc 
reaching them when snob impediments 
prevent them from being taken in 
the ordinary oonrse ; it will not be 
awarded unless it is reasonably dear 
that benefit will be derived from the 
appointment of a receiver. — Strang 
L - R u4,; « 

82 


PART V. SECT. 6, SUB-SECT. 2. 

sg. Of master.] — The master of the 
High Ot. has no jurisdiction to 
make an order appointing a receiver 
by way of equitable execution. — 
Baird e. Murphy, (1928) 1. R. 125.— 
IR. 

eh. Effect of County Courts Act, 
R. 8. M. % 1913, s. 57.}— Under the above 
soot, county ot. judges In Manitoba 
have no Jurisdiction to make an order 
for the appointment of a receiver if 
the order is, in efleet, an injunction 
against deft, restraining him from 
receiving the moneys therein referred 
to. — McFarlanb. *, Franklin, (19241 
3 D. L. R. 605 : 2 W. W. R. 1086 ; 
84 Man. L. R. 293.— GAN. 

, el. Action commenced in one judicial 
distr ic t A ppointment of reechoes — Land 
in another district. }— International 
Harvester Oo., Ltd. «. Kirk, (1928) 
1W. W. R. 303 > 22 Bask. L. R. 485.— 

furtsdtetion.}-- 
The Calcutta High Ct. on its original 



2454. Add. Annotation: — Retd. Ideal Filins v. 

Richards, [1927] 1 K. B. 374. 

2468. Add. Annotation : — Retd. Be Bueb, [19271 
W. N. 299. 

2465. Add . Annotation: — Retd. Be Bueb, [1927] 
W, N. 299. 


VoL XXI.— Execution. Cases 2454— 8647a. 

2502. Add. Annotation : — Retd. Ideal Films v. 
Richards, [1927] 1 K. B. 374. 

2526. Add. Annotation : — Retd. Guatemala (Re* 
ublica de) v. Nunez (1926), 95 L. J. K.. B. 
55. 


Part VI. — Discovery in Aid of Execution. 

2647a. On foreign debtor — Temporarily within Jurisdiction — Form of order.] — Practice Note, 

[1928] W. N. 209. 


side can, in a proper case, appoint 
a receiver of property outside its 
territorial Jurisdiction in execution 
of a money decree. — Pramathanath 
Mali a v. Low & Co. (1929), 1. L. R. 
57 Calc. 964. — IND. 

am. Benefit must be contemplated .] — 
A receiver by way of equitable execu- 
tion will not be appointed unless it is 
dear some benefit will be obtained. — 
Collins v. Hall, [1938] 4 D. L. R. 
783.— CAN. 


PART V. SECT. 5, SUB-SECT. 3.— 
A. (a). 

2453 v. .] — A pltf. who holds 

a judgment on which he is entitled 
to issue a writ of execution againBt 
goods only, & who seeks the appoint- 
ment of a receiver to take possession 
of the goods, must show ( inter alia) 
that he is entitled to have the goods 
seized, but that it Is impossible owing 
to some impediment in law of deft.’s 
interest. — Langstaff v. Squtrrell, 
[19241 2 D. L. R. 930 ; [1924] 1 W.W. R. 
1265 ; 18 Sask. L. R. 250.— CAN. 


2453 vi. .] — The appointment 

of a receiver by way of equitable 
execution will not as a general rule 
be made, unless there exists some 
special difficulty or legal impediment 
to obtaining exeoutlon in the ordinary 
course by garnishment of the debt 
due to the execution debtor. — Royal 
Trust Co. v. Kritz wiser, [1924] 3 
D. L. R. 596 ; [1924] 2 W.W. R. 760.- 
CAN. 

2453 vii. .1 — Before a receiver 

by way of equitable execution can 
be appointed, there must be a legal 
right in the creditor to be paid out of 
the particular asset, whloh he cannot 
reach unless aided by the ct. ; but 
the creditor cannot by this process 
roach a kind of asset not exigible 
under legal exeoutlon. — Eaton v. 
Brant (1924), 55 O. L. R. 346. — CAN. 

2453 viii. .] — Thomson v. Cush- 

ing (1889), 30 O. R. 123.— CAN. 

2453 ix. .1 — Nova Scotia Min- 

ing Co. v. Greener (1898), 81 N. S. R. 
(19 R. Sc G.) 189.— CAN. 

2453 x. .1 — A receiver will not 

be appointed by way of equitable 
execution with respect to property 
which is capable of being reached by 
way of ordinary legal process, unless 
the ct. is satisfied that there are special 
circumstances which would justly 
entitle applt. to such relief. — Men- 
nontte Mutual Fire Insurance Co. 
v. Heinrichs & Heinrichs. [1932] 1 
W. W. R. 218.— CAN. 


2453 xi. .] — On the sale of a used 

automobile by a dealer he guaranteed 
that it was free from encumbrances. 
The car was repossessed by a limi- 
holder, &, in an action by the latter 
against the purchaser, the dealer was 
added as a third party 5c judgment 
given against him in favour of the 
purchaser. After execution thereon 
had been returned nulla bona , a motion 
was made for the appointment of a 
receiver by way of equitable execution. 


It was shown that, while there were a 
number of used cars in the dealer’s 
possession, each of them was subject 
to a registered chattol mtge. : — Held : 
under the circumstances the ordinary 
legal remedy for the realisation of H.’s 
judgment would be fruitless, 5c there- 
fore, the equitablo relief asked for 
should be granted. — Garry Finance 
Corpn., Ltd. v. Heizman, [1939J 1 
W. W. R. 541.— CAN. 

■1. Whether granted as of riQht.]— 
It is erroneouB to assume that because 

G roperty of a judgment debtor 1 b not 
able to the ordinary processes of 
execution, the Judgment creditor must 
be able successfully to invoke the 
equitable jurisdiction of the ct. to 
obtain realisation of the property. — 
Matthkwbon v. Stredioke, [1924] 
3 D. L. R. 1085 ; 2 W. W. R. 1099 — 
CAN. 

PART V. SECT. 5, SUB-SECT. 3.— 
A. (b). 

am. Property exempt from seizure — 
Homestead.] — A Judgment creditor 
cannot have equitable execution with 
respect to property which oould not be 
taken under execution at law if the 
debtor had the legal. Instead of only on 
equitable interest therein. Therefore 
equitable execution cannot be obtained 
against a judgment debtor’s equitable 
interest In land which is his homestead, 
where homesteads are made exempt 
from seizure under a writ of execution. 
— Stoehr Sc McPherson v. Morgan 
(Saak.), [1929] 4 D. L. R. 301 ; 2 

W. W. R. 577.— CAN. 


PART V. SECT. 6, SUB-SECT. 8.— C. 


2490 li. .] — The ct. has no Juris- 
diction to enforce payment of a Judg- 
ment debt by appointing a receiver of 
the future earnings of the Judgment 
debtor. — Simpson v. Simpson (1934), 
49 B. O. R. 288.— CAN. 

ni. Legal estate in remainder ,] — A 
vested interest in land subject to 
another person’s life estate does not 
constitute a sufficient present interest 
in land to justify the appointment of 
a receiver with a view to realisation. — 
Matthewson v. Stredioke, [1924] 3 
D. L. R. 1085: 2 W. W. R. 1009.— 
CAN. 


1824] r. __Sharpe, 


[1924] 2 D. L. R. 1119 
462.— CAN. 


2 W. W R. 


*p. License.] — An ordinary hotel 
lease containing all the usual terms in 
favour of the lessor with respect to the 
license shows a primA fads interest of 
the lessor in the license, which a Ct. 
of Equity will in a proper oaee protect 
by the interlocutory appointment of a 
receiver. — Metropolitan Theatres, 
Ltd. v . Harris (1935), 35 S. R. N. 8, W. 
228 ; 52 N. S. W. W. N. 68.— AUS. 

»r. Profits of hotel.] — Pltfs. claimed 
to be entitled to possession of the land 
on whloh a hotel was erected Sc also 
to the furniture in the hotel : — Held : 
an order appointing a receiver of the 
profits of the business should be set 


aside, as under no circumstances could 
pltfs. be entitled to the profits arising 
from the business carried on by deft. — 
Clydesdale v. McManus, [1934] 
W. A. L. R. 89.— AUS. 

PART V. SECT. 5. SUB-SECT. 7. 

■w. Subsequent execution liens— Re- 
gistered before mortgage .] — Where a 
mtge. has been executed before 
execution liens were filed against the 
property but registration has been 
delayed for non-compliance with statu- 
tory formalities until the execution 
liens have been registered, the mtge. 
has priority over the oxooution lions. — 
L arose v. White Packing Co., [1937J 
2 D. L. R. 705 ; O. R. 470.— CAN. 


PART VI. 

h 1 . .] — Where an order 

under Rule 478 (1) for thq examination 
of a judgment debtor orders his attend- 
ance for examination, it is not neoeasary 
to serve him with a subpoena under 
Rule 480 ; the servioe of the order 
8c appointment on him with payment 
of conduct money is sufficient. But 
if such order provides only that he be 
orally examined & docs not order him 
to attend for examination or to produce 
his books or documents, it is then 
necessary to serve a subpoena to compel 
his attendance or to produce such 
books & documents as may be required. 
— Great West Life Absoe. Co. v. 
Wright, [1928] 4 D.L. R. 144 ; [1928] 2 
W. W. R. 94 : 22 Saak. L. R. 409.— CAN. 

• |. Mortgagor — Although 

execution stayed .] — Franco -Belgium 
Investment Co. v. McNamara (Alta.), 
[1918] 2 W. W. R. 929.— CAN. 

a i. .) — Order made for 

examination, where it was disclosed 
that judgment debtor had purchased 
8c put in his wife’s name certain land 
8c had paid out money on account of 
the purchase price & for interest Sc 
taxes. — Beau Monde Ladies* Tailor- 
ing Co. v. Garrett, [19251 3 D. L. R. 
957 ; 57 O. L. R. 256.— CAN. 

a il. Mother-in-law of judgment 

debtor .] — Order made for examination, 
where it was disclosed that judgment 
debtor had made payments to his 
mother-in-law of sums which it was 
alleged she had lent him. — B eau 
Monde Ladies’ Tailoring Co. e. 
Garrett, (1925) 3 D. L. R. 957 ; 67 
O. L. R. 256.— CAN. 

b f . Transferee of land in another 

Province.] — Crucible Steel Co. v, 
FfoLRBS (1922), 21 O. W. R. 302 ; 
3 O. W. N. 750 : 1 D. L. R. 381. — CAN* 
2552 i. Nature of examination.] — 
The questions should be limited to the 
scope of the order for examination. — 
Flanagan v. England, [1926] 3 
D. L. R. 300 ; [1026] 2 W. W. R. 428 ; 
20 Sask. L. R. 570.—UAN. 

2552 ii. Judgment on contract 

readjusting earlier contracts .] — On 
examination for discovery in aid of 
execution on a Judgment recovered 
on a contract, debtor may be required 
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to Answer questions relating to bis 
property 6c bis dealings with it prior 
to the date of the oontraot sued on, 
where It Is Shown, even by evidenoe 
adduoed on an apptotlon to a Judge 
to oornpei debtor to answer the 
questions, that the oontraot had 
replaced earlier oontraots between the 
same parties A was merely a readjust- 
ment of a liability incurred prior to 
its date. — Standard Trust Co. v. 

wifwiwwir 

CAN, 

st. Refusal to attend .] — R. B- 
Rules (Bask.), Ord. 88, contains no 
provision tor compelling the attend- 
ance of a person ordered to attend for 
examination other than that oontained 
in r. 480. — Saskatoon Hardware 
Co. v. MoManus, [10241 8 D. L R. 
844; 2 W. W. R. 800. — CAN, 


sx. — - Non-attendance on precious 
day waived *] — Where non-attendance 
on the day fixed by an order for deft.’S 
attendance for examination as a Judg- 
ment debtor Is waived by pltf., deft, 
oannot be committed for failure to 
attend upon a subsequent day, the 
effect of the order being spent. — 
Hyatt v. Owens, [192718 J). L. R. 
668 i 00 O. L. R. 489.— -CAN. 

sa. Scope of examination — Evidence 
admissible os proof of ability to pay .) — 
On an application under King's Bench 
Act, s. 61 (a), the ct. has no Jurisdiction 
to adjudioate upon the question of a 
fraudulent oonveyanoe, yet the cir- 
cumstances under which the debtor 
has transferred his property may be 
considered for the purpose of assisting 
the ct. in concluding whether the 
debtor's failure to pay his debts was 
due to inability or unwillingness to pay. 


— Bell 9. Lonq, [1008 J 8 W. W. R. 
208.— CAN. 

sb. What mud be shown. J— Under 
Alberta, rule 084. it Is not no pfjuai t 
tor a Judgment creditor applying to 
the clerk of the ct. ft* an appo to tmant 
for the examination of the judgment 
debtor to show that the Judgment Is 
■till unsatisfied or that an execution 
has been returned by the sheriff nulla 
bona ; nor Is he required to obtain a 
Judge's order tor the appointment. — 
Conway's, Ltd. c, Ryan, [1020] 8 
D. L. JR. SSS : S W. W. it. 80; M 
Alto. L. R. 184. — CAM. 

ad. Disobedience to order — Contempt 
of court. 1 — Standard Bank or Canada 
8c Canadian Bank of Oohmkroe e. 
Raby (Alta.), [10291 8 W. W. R. 748, 
— CAN. 
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VoL Zm C m 4 — 117, 


EVIDENCE. 


Part I. — General Principles. 


4. Add. Annotation : — Refd. Butcher Wetherly 
& Co. v. Norman, [1934] 1 K. B. 475. 

31a. Interview — Dictaphone record.]— The dicta- 
phone record of an interview may be accepted 
in evidence. — Buxton v . Gumming (1927), 71 
So). Jo. 232* 

37. Add. Annotations: — Refd. Jones v. Great 
Western By. Oo. (1930), 47 T. L. R. 39. 
Purkis v. Walthamstow Borough Council 
(1934), 151 L. T. 30. 

55. Add. Annotations: — Oonsd. Winnipeg Elec- 
tric Co. v. Geel (1932), 48 T. L. B. 057. Refd. 
Jones v . Great Western By. Co. (1930), 47 
T. L. B. 39 ; Place v. Searle, [1932] 2 K. B. 
497. 

55a. .] — At the close of pltf.’s case, deft. 

applied for a nonsuit, on the ground that 
there was no evidence riven of such negligence 
as to render deft, liable. The judge refused 
to stop the case, but reserved leave to move 
for a nonsuit. The jury having found for 
pltf. : — Held : (1) when at the close of pltf.’s 
case there was no evidence upon which the 
jury could reasonably & properly find a 
verdict, the judge ought to have directed a 
nonsuit ; (2) in every case before evidence is 
left to the jury there is a preliminary question 
for the judge, not whether there is literally 
anv evidence, but whether there is any 
evidenoe upon which a jury can properly 
proceed to find a verdict for the party pro- 
ducing it, upon whom the onus of proof is 
imposed. — Giblin v. McMullen (1869), 
L. R. 2 P. 0. 317 ; 5 Moo. P. C. C. N. 8. 434 5 
38 L. J. P. C. 25 ; 21 L. T. 214 5 17 W. R. 
445-, 16 E. R. 578, P. O. 

65b. .] — Where pltf. has closed his evidence, & 

the judge who tries the case is of opinion that 
there is no case to go to the jury, he ought 
to direct accordingly. — Daniel v. Metro- 
politan By. Co. (1871), L. B. 6 H. L. 45 5 
40 L. J. C. P. 121 ; 24 L. T. 815 ; 35 J. P. 
708; 20 W. R. 37, H. L. 

Annotation Rdd. Williams v. Q. W. Ry. (1874). L. R. 

9 Exob. 157. 

55c. Power of judge to change ruling.] — In 

an action for personal injuries the judge 
refused to nonsuit on the ground of there 
being no evidence of negligence, & the jury, 
having heard the whole case, disagreed : — 
Het d : the judge was entitled to enter judg- 
ment for deft. — P eters v. Perry A Co. 
(1894), 10 T. D. B. 366. 

c. Slaton, {1914] 9 K. B. 499. 


55d. .] — Shears v. Mendeloff (1914), 

30 T. L. R. 842. 

55e. .] — In an action tried with a jury 

the judge was asked at the conclusion of pltf .’s 
case to withdraw the case from the jury on the 
ground that pltf. had failed to make any case 
against defts. The judge refused to do so. 
Witnesses were then called for the defence. 
The jury disagreed. Subsequently an applica- 
tion was made to the judge to enter judgment 
for defts. upon the above ground A also upon 
the ground that upon all the evidenoe In the 
case the jury could not reasonably have 
found a verdict for pltf. The judge having 
refused to enter judgment for defts. : — Held : 
{1) a judge at the trial had power to enter 
judgment for deft, if upon the case as a whole 
the evidence of pltf. was so weak that a 
verdict in his favour would have been set 
aside as unreasonable. 

(2) A judge who at the conclusion of pltf.’s 
case has ruled that there is some evidence for 
the jury, is entitled at the conclusion of the 
whole case to reconsider his ruling A to enter 
judgment for deft., if he is then of opinion 
that pltf.’s evidence fails to disclose any cause 
of action against deft. — Skeate v. Slaters, 
Ltd., [1914] 2 K. B. 429 ; 83 L. J. K. B. 676 ; 
110 L. T. 604 ; 30 T. L. B. 290, 0. A. 

Annotations : — At to (1) Gonfd. Winterbotham, Gurney v. 
Slbthorp A Cox, [1918] IK. B. 685. Reid. Everett v. 
Griffiths, [19211 1 A. O. 631. At to (2) R«UL Cooke v. 
Wilson (1915), 85 L. J. K. B. 888 : Place v. Searle, (1982) 
2 K. B. 497. Generally, Reid. Gascoigne v. Gasoolgne 
(1017), 87 L. J. K. B. 333 ; Oroker v. Oroker (1932), 48 
T. L. R. 597. 

67. Add. Annotation : — Retd. Jones v . Great 

Western Ry. Co. (1930), 47 T. L. R. 39. 

58. Add. Annotation : — Retd. J ones v . Great 

Western By. Oo. (1930), 47 T. L. B. 39. 

59a. .] — Giblin v. McMullen, No. 55 a, 

ante. 

77. The names of the parties should be reversed 
in each court. 

80. Add. Annotation : — As to (1) Refd. Be Davy, 
[1935] P. 1. 

101. Add. Annotation : — Folld. Isaacs v. Cook, 
[1925] 2 K. B. 391. 

116. Add. Annotation : — Refd. Australia (Owners) 
p. Nautilus (Owners), The Australia (1926), 
95 lu J. P. 145. 

117. Add. Annotation : — Retd. Australia (Owners) 
t 7 . Nautilus (Owners), The Australia (1926), 95 
It. J. P. 145. 


FART L SECT. 1. 

If. OM <& er iw A mal trials <f*s- 
ftmfi ds h e d . 1— Whm tha question to 
ho flitsmilnnil in a otvO notion Is 
wMbof or not a criminal ofletKM^bas 

SSSSkS 


•boaid apply tbs ordinary dtfl rote 

fcwwwAvsvs 


criminal jurisdiction that the et. must 
Satisfied beyond masonabl* doubt 

re.SF T,i I1M8J " 

FART L SECT. 8, SUB-SECT. 1. 

5 IV. J— CONSOLIDATED WlW* 

Oo., Ltd. v. Intsrnatxonal i Oo., 
Ltd., (198614 D.L.R.74: 69 0.L.R. 
805.— CAR. 

I 


FART L SECT. 4, SUB-SECT. 2. 

56 is. .1 — Robinson «. Assim* 

boia TOWN.J10271 8 V. L. R. 614; 
(10271 8 W.W. R. 409; 21 flask. L.R. 
658. — OAK. 

a I. .] — Dob d. Parrrr c. Rjbnabd 

(1850), 6 U. O. R. 501.— CAN. 

n 1 ft. J — Montbbad Tbost Oo. v. 

Canadian pacific ftv. Oo~ (19871 4 
JD. L. R. 373 t fll O. lu R. 18?«r— OAJI. * 


Cases 166 -811a. 


English and Empire Digest Supplement. 


156. Add Annotations : — Dlstd. Jones v. Great 
Western By. Co. <1930), 47 T. L. R. 39. 
Consd. The Kite, [1933] P. 154. Refd. Cos- 
mopolitan Shipping Co. (Inc.) v. Hatton & 
Cookson, Ltd. (Liverpool) (1929), 143 L. T. 
296 ; McGowan v, Stott (1923), 99 L. J. 
K. B. 367, n. 

198a, Replevin.} — In replevin, if there be 

any affirmative issue on plt f., he is entitled 
to begin. — Curtis v , Wheeler (1830), 
Mood. & M. 493 ; 4 C. & P. 196 ; 172 E. R. 
668, N. P. 

198b, .] — In replevin there was a 

cognisance for rent in arrear. To this there 
were two pleas, the one stating that a certain 
agreement* had been entered into between 
the landlord & tenant, & that the tenant 
was subsequently induced by the landlord 
to enter into another agreement, which 
second agreement was the demise in the 
cognisance mentioned ; & that this latter 
agreement had been abandoned by mutual 


consent before any rent became due. The 
other plea was similar, except, that it averred 
that the tenant was induced to enter into* 
the second agreement by fraud. Replication v : 
to the one, denying the abandonment ; & to > 
the other, denying the fraud : — Held : on 
these pleadings, pltf. had the right to begin. — 
Williams v. Thomas (1830), 4 C. & P. 234 ; 
172 E. R. 684, N. P. 

198c. .] — In replevin any issue in which 

the affirmative is on pltf. gives him the right 
to begin. — James v , Salter (1835), 1 Mood. 

& R. 501, N. P. 

220a. One counsel on each side to be heard.] — 
Only one counsel on each side is to be heard 
on the claim of right to begin, & the counsel 
for deft, has the right to reply. — Rawlins v. 
Dhsborough (1837), 2 Mood. & R. 70. 

227. Add. Annotation : — Refd. Hemiman v. Smith, 
[1938] A. C. 305. 

288. Add, Annotation : — Refd. Davy v, A.-G. 
(1934), 50 T. L. R. 688. 


Part II. — Admissibility of Evidence 


801a. Effect of letter written by plaintiff's solicitor.] 
— A letter written by pltf.’s attorney, 
demanding payment of an inclosed bill, does 
not confine pltf. from going into evidence of 
other matters not included in the bill so 
inclosed. — S hort v , Edwards (1795), 1 Esp. 
373; 170 E. R. 390, N. P. 

811a. Murder of employer — Books with false 

entries on which commission payable to 
employee found by body.] — Applt. was in- 
dicted for the murder of his employer, whose 
dead body was found in the latter’s locked 


garage. Evidence was given (inter alia ) 
that on the seat of a car in the garage at the 
time of the discovery of the body there were 
found books which had contained entries or 
impressions of fictitious orders showing that 
applt. had been paid commission thereon. 
These entries or impressions had apparently 
been made by applt. ’s employer, & the 
leaves had been tom out. Evidence was also 
given that in the garage there was found a 
letter written to applt. by his employer & 
making an appointment. This letter was 
found open & crumpled, but it was not 


PART 1. SECT. 6. SUB-SECT. 1. — A. 

119 xxv. Payment.} — Bbond; 

bon t>. Northgraves (Saak.), [1925 J 
8 W. W. R. 456. — CAN. 

119 «vl. Loan not repaid .] — 

To establish a claim for money lent 

S lfcf . must allege & provp non-payment. 

in the hearing of a complaint in a ot. 
of petty session* for money lbnt, evi- 
dence was given by deft, that he had 
repaid the money. 8c by the com- 
plainant denying the repayment. The 
justices, being unable to decide whether 
or not repayment of the loan had been 
made, dismissed the complaint : — 
Held: as the complainant had not 
established his case, the Justices were 
right in dismissing the complaint. — 
Nelson v. Campbell, 11928 J V. L. R. 
864 ; [1998.1 Argus L. R. 221.— AUS. 

PART I. SE0T. 7. SUB-SECT. 1. 

4 I. .1 — Where practically 

all the correspondence between the 
parties save one letter, had been 
plaoed in evidence -Held .* the way 
had been opened. Sc the entire corre- 
spondence was properly admissible. — 
Eagles v, Canadian Bank or Com- 
merce (1990), 47 N. B. R. 480. — CAN. 

266 11. .) — Where there was no 

unfairness to accused In admitting as 
evidence only a portion of a statement : 
— Held .* the judge was not bound to 
admit the whole statement. — R. v, 
Schwab*, [1998) 8. A.8.R.347.— AUS. 

PART I. SECT. S. 
sf. Evidence tendered after hearing 
ft before entry of format judgment ,] — 
While after a trial has been dosed Sc 


oral judgment rendered tho trial judge 
has jurisdiction to grant either party 
leave to adduce further evidence before 
the entry of formal judgment, yet this 
leave should never he given unless it 
seems imperative in the interests of 
Justice that the oase should be re- 
opened. — Sales v. Calgary Stock 
Exchange, [1931] 3 W. W. It. 392.— 


PART II. SECT, i, 

h (p. 54) I. Evidence of absence 

of previous accident.) — In an action for 
damages for injuries resulting from a 
fall sustained by the female pltf. when 
entering deft/s hotel on a visit to one 
of the sample rooms, evidenoe of the 
hotel manager that during the ten 
years he had been manager he had never 
heard of any aooident at or complaint 
of the entranoe in question was held 
admissible. — W ay v. Lkland Hotel 
Oo», Ltd.»J1928] 9 D. L. R. 235 • [1927] 
3 W. W. R. 224.— CAN. 

■g. In action for breach of contract — 
Correspondence irrelevant to issue — 
Affecting conduct of parties before <£ 
at trial.) — Burkard & Go., Ltd. v, 
Wahlen <1928), 28 S. R. N. 8. W. 607 ; 
46 N. 8, W, W. N. 201.— AUS. 

tj. By consent — Evidence otherwise 
inadmissible.) — Eytdenoe not other- 
wise admissible, or which would have 
been liable to rejection if any objection 
were taken to it, may be perfectly 
good evidenoe if admitted by the 
oonsent of the parties. — R adha Kishan 
v. Kedah Nath (1924), I. L. K. 46 AB. 
815.— END. 


PART II. SECT. 3, SUB-SECT. S.— A. 
306 i. Cireu m s tanc e s of ease.] — 

2 


l promissory note was discounted 
dth private f 


A 

with private funds advanced by a 
bank manager as agent for the lender. 
In an action against the original maker 
Sc another party, who signed tho note 
as a maker, at the request of tho 
manager, before its maturity, bat 
several months after it was discounted. 
Sc while it was in the bank for collec- 
tion : — Held : evidenoe of the con- 
versation between the manager 8c such 
party at the time the latter signed was 
admissible on his defence of want of 
consideration as part of tho res gestoe. — 
Rogers v. Weir (Alta.), (19271 4 
I). L. R. 446 ; [19271 3 W. W. R. 177.— 
CAN. 

pi, Telephone conversation — 

Proof of authority of agent .) — Held .* a 
telephone conversation was admissible, 
where evidenoe existed from which 
it could be inferred that the telephone 
conversation took place with a person 
authorised to engage in such a con- 
versation. — Re Dreyfus (Loins) Sc 
South Australian Milling Sc Trad- 
ing Oo.. [1923] S. A. 8. R. 75.— AUS. 

*1 Telegrams — Between Civil Com- 
missioner dr Mines Dept. — On request 
for cancellation of certificate. 1 — Where 
a request for the cancellation of a 
certificate granted to the dlsooverer 
of diamonds is made by the holder, 
who knows that the oonsent of the 
Mines Dept, la necessary, telegrams 
which bom between the Civil Gomr. to 
whom the request is made 6c the Mine# 
Dept, are admissible against the holder 
In subsequent legal proceedings in 
which the cancellation Is in issue as 
part of the res gesUs, — Gape Coast 
Exploration, Ltd. v. Soholts, [19321 
App. D. 56. — 8 . AP. 
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proved that it had reached applt. The 
theory of the prosecution was that, the 
fictitious character of the orders having been 
discovered by the employer, an altercation 
had arisen & the applt. had murdered him. 
Applt. was convicted : — Held : evidence 
above described was admissible as part of the 
circumstances of the case, & the conviction 
must be affirmed. — R. v . Podmore (1930), 
46 T. L. R. 305; 22 Or. App. Rep. 30, 
C. O. A. 

311b. Charge by deposit of title-deeds — Memo- 
randum relating to charge.] — In an action in 
which pltfs., exors. of M., claimed that they 
were entitled as part of their share in the 
estate of T., the father of M., to a charge for 
£300 on a farm called 44 W.,” they sought to 
prove in support of their claim a certain 
memorandum which was signed by H. the 
exor. & trustee of the will of T. & with whom 
the title deeds of 44 W.” had been deposited 
to secure the sum of £300 with interest, & 
was also signed by M. & her sister E., which 
memorandum related the facts upon which 
pltfs. relied to prove their claim & in which 
memorandum M. accepted the £300 charge 
as partial satisfaction of her share in the 
estate of T. : — Held : the memorandum was 
admissible in evidence because (1) it ought 
to be treated as part of the res gestae , as it 
was sufficiently contemporaneous with the 
allocation of the charge ; it might be de- 
scribed as an incident of the event under 
consideration ; & (2) the statement in the 
memorandum whereby M. accepted the £300 
in partial satisfaction of her share was a 
declaration against her proprietary interest 
& therefore was excepted from the rule against 
hearsay evidence. — Homes v . Newman, 
[1931] 2 Ch. 112 ; 100 L. J. Ch. 281 ; 145 
L. T. 140. 


312. For “Letters from agent — Forming part of 

contract “ substitute “ Letters from 

agent — Forming part of contract.*’ 

In the cross-reference following this case, for 

“ After oontract complete ” substitute 

44 After oontract complete.” 

843. Add, Annotation : — Refd. Manchester Corpn. 

v. Famworth (1929), 40 T. L. R. 85. 

348a. Public capacity.] — Evidence of T.’s acting 
as the deputy of the sheriff : — Held : sufficient 
primd facie of his appointment. — Faulkner 
v . Johnson (1843), 11 M. & W. 581 ; 1 Dow. 
& L. 340 ; 12 L. J. Ex. 433 ; 7 Jur. 684 ; 
152 E. R. 937. 

370. Add . Annotations : — Refd. Short v. Poole 

Corpn. (1925), 42 T. L. K. 107 ; llerod v . 
Herod, [1939] P. 11. 

395. Add. Annotation : — Apld. Thompson v. 

London, Midland & Scottish Ry. (1929), 98 
L. J. K. B. 015. 

397. Add. Annotations : — As to (1 ) Refd. Koskas v. 
Standard Marine Insce. (1920), 42 T. L. R. 
692. As to (2) Refd. L’Estrange v. Graucob. 
Ltd., [1934] 2 K. B. 394. 

417. Add. Citation 132 L. T. 229. 

421a. .] — Smith v. Wilkins (1833), 0 0. & P. 

180; 172 E.R. 1198, N. P. 

425. Add. Annotation : — Refd. Port of London 
Authority v. Canvey Island Oomrs. (1931), 
UOl L. J. Ch. 63. 

440. Add. Annotation : — Refd. A/S Rendal v . 
Arcos, Ltd., [1937] 3AUE. R. 577. 

447. Add. Annotation : — Refd. Re Davy, [1935] 
P. 1. 

448. Add. Annotation : — Refd. Woolmington v . 
Public Prosecutions Director, [1935] A. C. 
462. 


PART II. SECT. 3 f SUB-SECT. 2.— 
D. (a). 

332 !. Accident — Statement made ajter 
accident A — A statement explaining the 
oiroumstanoes of an accident, made by 
deft. *b employee half an hour after- 
wards, is not part of the res gestae, nor, 
In making the statement, is the em- 
ployee acting within the scope of his 
employment so as to render his state- 
ment admissible against his employer. 
— Wishart v. Mason, (1931] N. O. R. 
530.— S. AF. 

1!. Statement made by driver. ] — 

An explanation made by the driver 
of a vehicle as to the circumstances in 
which injury has been caused by that 
vehicle to another party is admissible 
in evidence in an action arising out 
of the injury If made at, or very near, 
the time of the injury. — Hitchins 
v. Umfolosi Co -operative Sugar 
Planters Assocn. (1929), 50 N. L. R. 
117.— S. AF. 


PART II. SECT. 3, SUB-SECT. 2.— 

D. (b). 

sn. Report by agent to principal .) — 
Held : a telegram Sc a letter dispatched 
shortly after a sale of goods by the 
seller's agent to his employers record- 
ing bis version of the transaction may 
competently be referred to for the 
purpose of testing his credibility. — 
Gibson v. National Cash Register 
OO.. [1925] S. C. 500.— SOOT. 

PART IL SECT. 3, SUB-SECT. 4.— A. 

s t. .1 — Keep, bad sued applt. in 

the cb. below for the return of certain 
sheep or their value. The evidence was 
that reap, had been losing sheep Sc that 


seeing sheep at a place near applt. *s 
kraal he collected a flock in the pos- 
session of deft. Sc undertook certain 
experiments with them, in which the 
sheep behaved as though they belonged 
to reap. : — Held : the evidence of the 
behaviour of the sheep was not hear- 
say evidence in relation to their 
identity & was admissible. — Poswa v. 
Christie, [1934] N. L. R. 178.— S. AF. 


PART II. SECT. 8, SUB-SECT. 5.— C. 

r i. Of defendant.) — In an action 

under Customs Act to recover unpaid 
customs duties Sc penalties : — Held : 
evidence of a conversation between 
deft. Sc a customs official subsequent 
to the transactions in Issue was 
admissible, since it tended to show that 
deft, was again proposing to defraud 
the customs in practically the same 
m ann er in which he was alleged to 
bare done so In the can* at bar. — R. 
v . Zizu Natanbon (No. 1), [19271 3 
D. L. R. 591 ; 

48 Can. Crim. 

518.— CAN. 


[1927 J 2 W. W. R. 139; 
Gas. 194 : 21 flask. L. R. 


PART II. SECT. 3, SUB-SECT. 8.— A. 


h i. indecent assault.) — In an 

action for damages for indeoent assault 
evidence of the general reputation for 
unchaetlty of pltf. is admissible, but 
evidence of specific acts of impropriety 
ts not. — Gross e. Brodrkcht (1897), 
24 A. R. 687. — CAN. 


n i. .] — Edwards ». Ottawa 

River Navigation Oo. (1876), 39 
U. a B* 264.— CAN. 


PrwUnS%^cm!^ft/engine. J-^Held : 
admissible.— C anada Central Rt. 


3 


Co. v. McLaren (1883), 8 A. R. 564. — 
CAN. 


PART II. SECT. 4, SUB-SECT. 1.— A. 

447 vii. .] —Before a statement 

based on information can amount to an 
admission of the truth of that informa- 
tion there must be an expression by 
declarant affirming his own acceptance 
of its truth. — Black v. Hard well Sc 
Gloeckler, [1935] 2 W. W. R. 172. — 
CAN. 

447 vlii. .] — The girl the subject 

of a charge for Ill-treatment of a State 
child gave evidence under cross- 
examination that she had made a 
statement to the police, but was not 
cross-examined by counsel for the 
defonoe as to such statement, nor was 
its production called for at that stage. 
Later a constable stated under cross- 
examination that he bad taken the 
statement which was then called for. 
but the police magistrate ruled that 
it was privileged from production. 
On appeal on the ground of the wrong- 
ful rejection of evidence : — Held : even 
it the document were not privileged. 
It could not have been put in evidence, 
both because counsel for the defence 
had not laid the basis, by the cross- 
examination of the girl, for its admis- 
sion as an inconsistent statement. Sc 
also because the girl not being the 
complainant, her statement was not 
admissible as between the parties, 8c 
that, therefore, there had been no 
wrongful rejection of evtde noe.— 
McOlintook v. Noffke. Ex p. Noffke, 
[1937] Q. 8. R. 73 ; 30 Q. J. P. R. 45.— 
A US. 

45S lx. .1— IVETr. Smith (1929). 

40 B. O. R. 475.— CAN. 




Cues 468*— 624*. ENGLISH AND Empire DIGEST SUPPLEMENT. 


460a. .] — Applt. arrived in Kenya in 1926, £ 

sought a farm suitable for wheat-growing. 
He negotiated with a firm of land agents, of 
whom one Hunter was the senior partner, £ 
was recommended to purchase one of nine 
farms belonging to resp. co., of whom Hunter 
was the liquidator, eventually acquiring one 
of them. These farms were advertised for 
sale in the East African Standard of Jan. 29, 
1927, as suitable for growing maise, wheat £ 
coffee. The agreement for purchase was 
dated Feb. 3, 1927. Applt. attempted to 
grow wheat on the farm until 1930, when it 
was established that the land was not suit- 
able for the purpose. Meanwhile, applt. had 
fallen into arrears with his payments, & the 
co. instituted proceedings for the amount due, 
or, alternatively, to have the agreement 
rescinded, possession delivered to the co., 
£ the moneys already paid by applt. forfeited. 
In his defence, applt. alleged that he was 
induced to enter into the agreement to pur- 
chase by Hunter, who had fraudulently 
represented to him that the land was suitable 
for growing wheat, £ that, in addition, the 
advertisement in the newspaper had stated 
that the land had been proved for wheat, £ 
that such advertisement had finally caused 
him to purchase the farm. Hunter denied 
making the alleged representations, <fc stated 
in evidence that by Dec. 23, 1926, long before 
the appearance of the advertise nent, applt. 
had already agreed to buy the land. In 
support of this contention, a letter from 
Hunter to the co.’s splrs., dated Dec. 23, 
1926, was produced, tendered, & accepted, in 
evidence in the ct. below as showing that the 
negotiations were concluded prior to the 
appearance of the advertisement, £ that 
applt. could not have been influenced by its 
terms : — Held : the letter in question was 
plainly inadmissible, either in examination- 
m-chief or in cross-examination. It was no 
part of the res gesice. At most, it was a 
statement made by Hunter to a third party, 
of which statement applt. had no knowledge, 
& the truth of which he never directly or 
indirectly admitted. — Gillie v. Posho, Ltd., 
[1939] 2 All B. R. 196, P. C. 

489. Add. Annotation : — As to (2) Consd. Gillie v. 
Posho, Ltd., [1939] 2 All E. R. 196. 

496a. Admission relating to cause of accident.] — 

Evidence of admissions made by a deceased 
man as to the cause of an accident which 


resulted in his death is admissible against his 
widow in an action by her under Fatal 
Accidents Act, 1846 (c 98). — Marks v. 
Portsmouth Corpn. (1937), 167 L. T, 261. 

616. Add. Annotation:— A* to (1) Mrtd. Marks v. 
Portsmouth Corpn. (1937), 167 L. T. 261. 

586a. Admissions M without prejudice.^— At the 
trial of an action, pltfs. proposed to put in evi- 
dence the examination, taken on commission, 
of a representative of pltfs. as to admissions 
alleged to have been made by a representative 
of defts. Defts. contended that the alleged 
admissions had been made at interviews 
which, although they had not been expressed 
to be “ without prejudice,*’ were such that 
they would be regarded as having been 
made “ without prejudice,” £ that the 
examination was inadmissible : — Held : the 
examination was inadmissible. — Soott Paper 
Co. v. Drayton Paperworks, Ltd. (1927), 44 
R. P. C. 161 ; on appeal, 44 R. P. 0. 529, C. A. 

587. Add. Annotation : — Consd. Falcon v. Famous 
Players Film Co. (1925), 42 T. L. R. 91. 


544. Add. Annotation : — Consd. Falcon v. Famous 
•Players film Co. (1925), 42 T. L. R. 91. 

580a. Admission by author — As to eopyrlght.] — 
Falcon v. Famous Players Film Co., Ltd., 
No. 624a, post. 


695. Add. Annotations : — Consd. Be vis v. Bevis, 
[1935] P. 86. Held. Warren v. Warren, 
[1925] P. 107. 

624a. Agent of predecessor in title — Licensee of 
copyright.]~~{l) By an agreement in writing 
dated June 30, 1898, one G., the author £ 
sole proprietor of the right to perform a 
certain play, granted to pltf. the sole £ 
exclusive right to perform, or have per- 
formed, the play in Great Britain Sc Ireland. 
On Sept. 22, 1898, G.’ft agent wrote to pltf. 
stating that the play had been first performed 
in Great Britain on a certain date £ at a 
certain place : — Held : a oopy of the letter 
of Sept. 22, 1898, the original having been 
lost, was admissible as evidence in a copy- 
right action between pltf. £ third parties, 
who claimed a right to produce cinemato- 
graph films of the play under an agreement 
for value with G., dated Sept. 6, 1919, to 
prove that the first performance of the play 
took place in this country as stated in the 
letter since (a) bring written by G.'s agent, 
it constituted an admission by G., a person 


PART II. SECrr. 4, SUB-SECT. l.—G. 

n I. ~ — .] — Dbvxbxb t». Boor (1878). 
10 N. B. R. (8 Peg.) 888. — CAN. 

PART II. SECT. 4, SUB-SECT. 2. — A, 

48 ft it. AdmUdOM la civil 

oases should be considered, made nee 
of, A Interpreted la the same way as 
oonf ee ri oni in criminal oases. — Roans 

4ftft ill. —.1— Words or oonduot 
amount to an admission receivable in 
evidence against a party if rimy dis- 
close an intention to affirm or acknow- 
ledge the existence of a fact whatever 
be the party> source of inhumation or 
belief. Although the meaning o t his 
words or conduct may depend upon 
the state of his knowledge, once that 
meaning appears Sc an intention Is 
dJsriooed to assert or acknowledge the 
state of facts. Its admisstbiSty In 


evidence as an admission Is inde- 
pendent of the party's actual know- 
ledge of the true facts. When ad- 
mitted in evidence, however, its pro- 
bative force must be determined by 
reference to the circumstances in which 
it is made Sc may depend altogether 
upon the party's source of knowledge. 
— Lustre Hoenuar, Ltd. *. York. 
(1986), 64 O. L. R. 184.— AUB. 

49ft U. .) — Labor e. Pxrkins 

0898), Tay. 89. — CAM. 

PART It SECT. 4, 8UB-6K0T. 2.— 
O. (e)U. 

878 L Admission by cestui one trust — 
As against trusUe+}-~Oa a suit by the 
exor. of A. against the exor. of A.*s 
wife for a d emmMm that at the time 
of her death the wife held certain land 
in trust tor hermit £ A as tenants in 

atton ef trust to that effect, but had 


done so under dureos, was rejected. — 
Robinson v. Trustees Exsoutors 8b 
Aokncy Oo., Lid., [1991] V. L. R. 869. 
— AUB. 

PART n. SECT. 4, SUB-6E0T. 2.— 
O. (m) L * 

a L Admin 

at which employer not ^ 

Mum v. Sarnia. Brums Oo.. [1981] 

D. L. K. 749 : 66 O. L. R. 84ft.- *- 

e 1. — ■ — Admission in fa 

_ 

Rhod wa^rta temaBto aadtlnorMroo. 

suit to which the laSar Is a p arty will 

not in general bind the principal In a 

In such later action. — 
m Qmm ~ Ltd. a Ouai «b 
Gold Mnoifo Oa, loin, 



who, although not named on the record, had 
a substantial interest in the result ; & ( b ) It 
constituted an admission by defts.' prede- 
cessors in title. 

(2) An entry in the register ot first per- 
formances of dramatic productions at Sta- 
tioners’ Hall is admissible in evidence as a 
public register. If such an entry is incor- 
rect, the party producing a certified copy 
of it may be precluded from relying on it as 
primd facie proof of a right to produce or 
reproduce the play to which it relates, but 
it can be regarded by the ct. as corroboration 
of other evidence of title* — Falcon v. Famous 
Players Film Co., Ltd., [1926] 1 K. B. 393 ; 
96 L. J. K. B. 148 ; 134 L. T. 240 ; 42 T. L. R. 
91 ; affd. t [19261 2 K. B. 474 ; 96 L. J. K. B. 
88; 136 L. T. 660; 42 T. L. R. 606; 70 Sol. 
Jo. 760, 0. A* 

653* Add. Annotation: — Reid. Bonham v. May- 
cock (1928), 18 8 1m T. 780. 

688. Add. Annotation: — Retd. Be Gardner's Will 
Trusts, Boucher v . Horn, [1936] 3 All E. R. 
938. 

700. Add. Annotation : — Consd. Be Gardner's Will 
Trusts, Boucher v. Horn, [1936] 3 All E. R. 
938. 

726. Add. Annotation : — Generally, Refd. R. v . 
Moscovitoh (1927), 138 L. T. 183. 

730a. .] — E. G. by her will gave to R. B., her 

sole exor., all her residuary real & personal 
estate for the purpose of creating a fund 
known as the “ E. G. Charity,” the income 
of which was “ to be expended by him as I 
have directed.” E. G. died in Nov. 1934, & 
her will was duly proved by the exor., R. B. 
Before he died in Apr. 1936, R. B. made a 
statement in writing as to the purpose or 
purposes for which E. G. told him to hold her 
residuary estate: — Reid: (1) the statement 
in writing made by R. B., not being against 
his immediate pecuniary or proprietary 
interest, was not admissible in evidence ; 
(2) E. G. had by her will disclosed a general 
charitable intention, & the fund must be 
disposed of in accordance with a scheme to 
be settled by the ct . — Be Gardner’s Will 
Trusts, Boucher v . Horn, [1936] 3 AD E. R. 
988 ; 81 Sol. Jo. 34. 


VoL XXII. — Eridenoe. Cue* 884a — 87^ 

789. Add. Annotation : — Retd. Be Gardner’s Will 
Trusts, Poacher v. Horn, [1936] 8 All E. R. 
938. 

745. Add. Annotations : — Folld. Republica de Gua- 
temala v. Nunez (1926), 135 L. T. 486. 
Consd. Homes v. Newman, [1931] 2 Ch. 112. 

764. Add. Annotation: — Refd. Simon v. Simon, 
[1930] P. 17. 

775. Add. Annotation : — Refd. Republica de Gua- 
temala v. Nunez (1926), 135 L. T. 436. 

811a. Memorandum accepting oharge in partial 
satisfaction ot share In estate.}— Homes v. 
Newman, No. 811a, ante. 

815. Add. Annotation: — Consd. Marks v. Ports- 
mouth Corpn. (1937), 157 L. T. 201. 

816. Add. Annotation : — Refd. Jones v. Cory 
(1920), 20 B. W. 0. 0. 251. 

819. Add. Annotation : — Refd. Davy v. A.-G* 
(1934), 60 T. L. R. 688. 

859. Add. Annotation : — Refd. Simon v. Simon, 
[1930] P. 17. 

864. Add. Annotation : — Consd. Simon v. Simon, 
[1936] P. 17. 

864a. Certificate & memoranda of case.] — A hus- 
band petitioning for divorce was counter- 
charged by his wife with adultery with a 
named woman, who had at a material date 
been examined by a surgeon as to her sexual 
condition. The surgeon gave a certificate 
So in addition made memoranda of the case. 
He died before the trial of the present counter- 
charge. On these documents being tendered 
in evidence : — Held : the circumstances 
founded no exception to the general rule that 
evidence must be given in open ct. & sub- 
ject to cross-examination. The exception 
is limited to cases where it was the duty of 
deceased to perform a particular act A 
record having done so. In the present case 
the surgeon had no duty to perform which 
brought him within the exception, & the 
documents were therefore inadmissible. — • 
Simon v. Simon, Hogarth, Preston & 
Shaw, [1936] P. 17 ; 106 L. J. P. 14 ; 164 
L. T. 63 ; 62 T. L. R. 91 ; 79 Sol. Jo. 861. 

871. Add. Annotation : — Refd. Jones v. Oory 
(1926), 20 B. W. O. C. 261. 


PART IL SECT. 4, SUB-SECT. 2.— 
G. (m) li. 

_ 487 II. .1 — Lysnab v. National 

Bank of New Zealand. Ltd., [1935] 
1W.W.R. 625.— N JL. 

PART II. SECT. 6, SUB-SECT. 1. 

„ 684 1. As corroborative evidence .] — 
Statements made by deceased after the 
execution of her will are admissible 
to corroborate a witness who has 
deposed to the execution with all the 
prescribed formalities. — Howith v. 
MoFarlane, [1925] 9 D. L. R 395 : 
56 O. L. R. 375.— CAN. 

o. Must be statement of fact.}— 
Eridenoe of a statement made by 
deceased who died as the result of a 
blow, struck by accused, that he hoped 
a e oqs e d would not get Into any trouble 
with the pottoe over It as it was not 
his fault;— Held; inadmissible, as the 
words only amounted to an expre ss i on 

n. IbdstNos oe to rdMoa)- 

Whsre the tettgten «f a deceased person 


m about his istklm. In 


great weight. Such declaration would 
be admissible under Evidence Act. 
s*. 11 (2), 14. Sc 21 (2).— Lbong Hone 
Waxnq v. Leon Ah Foon (1929), 
I. L. R. 7 Ran. 720.— 1ND. 

st. Declaration of testator — To prove 
invalidity of trill. |— Declarations of a 
testator are not admissible in evidence 
to show that a will executed by him was 
invalid . — Re Rosenblat Estate, 
[1932] 2 W. W. R. 483 J AD. L. R. 518 ; 
40 Man. L. R. 380.— CAN/ 
sv. Statement oonsHtu tin p motive for 
crime — How proved .) — Where a state- 
ment by a deceased person is said to 
constitute a motive for another to 
commit a crime, it cannot be proved by 
one who heard the deoeased make the 
statement.— He Vbnkatasdeba Reddi 
( 1931) I. L. R. 54 Mad. 931.— WD, 

PART IL SECT. 6. SUB-SECT. S.— 

E. A). 

• 752 IL *.}— In so far as words 

used by deoeased were statements of 
facts : — Held: they were tnadmlssfhlo, 
as there was nothing to show that 
deoeased knew them to be contrary to 
bis pecuniary or proprietary Interests 
when he made them ; A In so far as 
they related to opinion on what was 


in accused's mind they were not 
admissible, as they were not statements 
of fact. — R. v. Schwabs. [1993} 
8. A. S. R. 347.— AUS. 


PART IL SECT. 6. SUB-SECT. 3.— 
D. (b) ill. 

358 L In diary — As to preparation 
of deed .] — Notes made by a deoeased 
solr. for the primary purpose of having 
a record of what transpired at Inter- 
views in regard to negotiations for a 
deed of family settlement (the negotia- 
tions extending over a considerable 
time) Sc which it was advisable for the 
solr. to keep in order properly to dis- 
charge his ultimate duty of approving 
or not approving of the settlement, 
were held admissible in evidence. — 
H Amos v. Lambert, [1982] L R. 504. 
— IR. 


PART IL SECT. 5, SUB-SECT. 8.— 
D. (b) Ir. 

sk. Letters, records dr statements .] — 
Letters, records Sc statements of a 
deoeased physician made in the course 
of professional duty held admissible. — 
Palter Oajp Co. v. Great West Live 
A06ONB. Oo., [1936] 2 D. h. R. 304 ; 
O. R. 341. — CAN. 




fhaea 927— 1200a. English and Empiric 

927. Add. Annotation : — Consd. Be Davy, [1935] 
P. 1. 

935. Add. 'Annotation : — Retd. Be Davy, [1935] 
P. 1. 

959. Add. Annotation : — As to (1) Refd. Be Davy, 
[1936] P. 1. 

968. Add. Annotations : — As to (2) Reid. Be 
Davy, [1935] P. 1. As to (4) Reid. United 
Molasses Co. v. National Petroleum, Ltd. 
(1934), 50 T. L. R. 266. Generally, Reid. 
R. v. Oopestake, Ex p. Wilkinson (1926), 90 
J. P. 191. 

969. Add. Annotation : — Reid. R. v. Oopestake 
Ex p. Wilkinson (1926), 90 J. P. 191, 

979a. .] — The date of lie mota for the 

urpose of making a dividing line between 
eclarations made before or after is not at 
the commencement of the actual litigation 
or the moment when a lawful cause of action 
arises, but it is when a controversy originates 
in a family sufficient to create a bias in the 
minds of members of the family at the 
moment of their declarations . — Be Davy, 
[1935] P.' 1 5 svb nom. Davy v. A.-G., 103 


Digest Supplement. 

L. J. P. 115 5 161 L. T. 562 ; 60 T. L. R. 
588 s 78 Sol. Jo. 618. 

1004. Add. Annotation: — Reid. Stoney v. East- 
bourne R. O. & Devonshire (1926), 05 
L. J. Oh. 312. 

1024. Add. Annotations : — Consd. Stoney v. East- 
bourne R. 0. & Devonshire (1926), 95 L. J. Ch. 
312 ; Hue v. Whiteley, [1929] 1 Ch. 440. 
Reid. Trafford v. TraJTord (1929), 45 T. L. R. 
502 ; A.-G. v. Mallock (1931), 48 T. L. R. 107. 

1026. Add. Annotation : — Reid. Stoney v. East- 
bourne R. 0. & Devonshire (1926), 95 L. J. 
K. B. 312. 

1038. Add. Annotation : — Reid. Davis v. McNamara 
& Co. (1921), Ltd. (1932), 25 B. W. 0. C. 550. 

1040. Add. Annotation : — Consd. Tolley v. Pry 
J. S. & Sons (1929), 46 T. L. R. 108. 

1057. Add. Annotation : — Folld. Palin v. Ponting, 
[1930] P. 185. 

1060. Add. Annotation : — Folld. Palin v. Ponting, 
[1930] P. 185. 

1060*. .] — Palin v. Ponting, No. 5571a, post 


Part III. — Modes of Proof and Weight of Evidence. 

1088. Add. Annotation ■ As to (1) Reid. Muscroft 1200a. .] — All statutes which concern 

v. Stewarts & Lloyds (1928), 140 L. T. 64. the King are general laws, of which the judges 

1130. Add. Annotation : — Reid. De Stempel v. will take notice without plea din g. — Cbom- 

Dunkels, [1938] 1 All E. R. 238. well’s (Lord) Case (1578), 4 Co. Rep. 12, b ; 

1181. Add. Annotation : — Reid. Be Warren, 76 E. R. 877. 

Wheeler v. Mills, [1938] 2 All E. R. 331. 


PART II. SECT. 5, SUB-SECT. 6. — A. 

908 lii. .1 — Sewell v. Urqu- 

hart, [1930] 2D.L.R. 547. — CAN. 

PART II. SECT. 6, SUB-SECT. 5. — B. 

986 vi. .] — Croft v. Wam- 

BOLT, [1030] 2 D. L. R. 996 ; 1 M. P. R. 
416.— CAN. 

PART II. SECT. 6, SUB-SECT. 5.— B. 

965 v. .] — Under sect. 82 (6) of 

the Indian Evidence Act, 1872, as by 
the long established rule In England, 
In questions of pedigree the statements 
of deceased members of the family, 
made before the question in dispute 
was raised, ore evidence to prove 
pedigree. — Abdul Ghafur v. Hussain 
BIBI (1931), I. L. R. 12 Lah. 336.— 1ND. 

965 vl. .] — The matter in con- 
troversy in reep.’s notion involved the 
title to & ownership of 200 acres 
of wilderness or woodland. Reep. 
claimed title to the property through 
a conveyance dated May 3, 1920, from 
John & James F., the sons Sc heirs of 
one David F., deceased, who. In turn, 
was alleged to have been the only 
child of one Elisabeth F., the original 
grantee from the Crown. Applt. 00 . 
claimed a documentary title to the 
property through a series of five oon* 
veyanoee from the first deed in 1897 
to the last in 1909, & also claimed a 
title by continuous, exclusive Sc ad- 
verse possession in Itself Sc its pre- 
decessors In possession for a period 
of over twenty years. The trial judge, 
after having admitted as evidenoe, 
subject to objection by applt. '« 
oounsel, the declarations made to 
witnesses by the two brothers, John 
Sc James F,, concerning their own 
pedigree, excluded them in his judg- 
ment Sc dismissed resp.'s action, find- 


ing that applt. 00 . had established Its 
title to the property. The Appeal 
Pi v. reversed the Judgment : — Held ; 
the trial judge was justified in ex- 
cluding the declarations of the de- 
ceased grantors in the deed to reap., 
John Sc James F., as evidence that 
they were grandsons of Elisabeth F., 
the original grantee from the Crown 
8c that he was also justified In reaching 
the conclusion that reap, had failed 
to establish his title. — Pejepscot 
Paper Co. v. Farren, [1933] S. C. R. 
388 : 4 D. L. R. 02.— CAN. 

PART II. SECT. 7. SUB-SECT. 1. 

■d. Number of witnesses. ] — Evidenoe 
Act, R. 3. 0., 1927, s. 9, which requires 
leave in order to oall more than three 
witnesses to give opinion evidenoe, 
refers to expert evidence. — McLaohlin 
v. Dunwioh Mutual Fire Insce. Co., 
[1935] 3 D. L. R. 194.— CAN. 


PART II. SECT. 10, SUB-SECT. 1. 

1048 II. .] — The first proviso to 

sect. 33 of Indian Evidenoe Act, 1872, 
which prescribes the circumstances in 
which the evidence of a witness in a 
judicial proceeding, who has sinoe died, 
is admissible In a subsequent proceed- 
ing, requires, upon its true construction, 
that the party to the first proceeding 
should have represented in interest the 
party to the seoond proceeding in 
relation to the question In Issue In the 
first proceeding to which the facts 
which the evidenoe states were rele- 
vant. The proviso does not reproduce 
English law on the subject. — Krish- 
na yt a Rao e. Pittafur (Raja) (1938), 
60 L. R. Ind. App. 336.— IND. 

m l. .1 — Court t>. Holland, 

Ex p. Holland Sc Walsh (1879), 
8 P. R. 219.— 0AN. 


PART III. SECT. 4, SUB-SECT. 3. 

gi. Contract baaed on terms of 

another contract.} — The fact that the 
parties to a contract have expressly 
based the contract on the terms of a 
contract between other parties does 
not give the former parties the right to 
have evidence given of the latter con- 
tract in order that their contractual 
rights may be ascertained. — Re Mack- 
lin. Tribune Newspaper Co. v. Fort 
Frances Pulp & Paper Co., Ltd., 
[1932] 2 W. W. R, 443; 4 D. L. R; 
179 ; 40 Man. L. R. 401.— CAN. 

PART III. SECT. 5, SUB-SECT. 2.— B. 

1182 i. Records of the court .} — Levi 
e. Cowan, [19331 2 W. W. R. 140.— 
CAN. 

PART III. SECT. 5, BUB-SECT. 2.— C 

• I. .] — The means by 

which a judicial offloer may become 
acquainted officially with the law are 
not limited to those provided by sect. 
10 of Manitoba Evidence Act, R. S. M., 
1913, for the proof of proclamations, 
orders, eto. ; judges 8c magistrate# are 
entitled to act on their own knowledge 
that a certain Act is in force without 
having before them the proclamation 
bringing it Into force.— R. t>. Wagner, 
[193112 W, W. R. 650; 4 D. L. R. 
761 ; 66 Can. C. O. 213 ; 39 Man. L. R. 
532.— CAN. 

PART XIL SECT. 6, SUfc-SECT. 2.— D. 

1217 t Duty of court to take notice 
of — Contract contrary to Lord's Day 
Act) — Although the Lord's Day Act 
Is not pleaded. It Is the duty of the ct. 
to take cognisance of the statute Sc to 
raise the point eat mero motu even If not 
pleaded or raised by oounsel. — Lister 
v. Burns Sc Co., [1931] 3 D. L. R. 105 ; 




VoL XXII — Evidence. Cases 1860—1808. 


1260* Add. Annotation : — Refd. Hain S.S. Co. v , 
Board of Trade, [1028] 2 K. B. 534. 

1264a. .] — It is the settled practice of 

the ct. to take Judicial notice of the status 
of any foreign Govt., & for that purpose, 
in any case of uncertainty, to seek information 
from a Secretary of State, & the information 
so received is conclusive. — Duff Develop- 
ment Co. v . Kelantan Government, [1924] 
A. O. 797 ; 03 L. J. Ch. 343 ; 131 L. T. 676 j 
40 T. L. B. 566 ; 68 Sol. Jo. 559, H. L. 

Annotations : — Apld. EngeJke v. M unman n, [19281 A. C. 433. 

Refd. North dbarterland Exploration Co. (1910), Ltd. r. 

R., [1931] 1 Ch. 169 ; Compania Naviera Vascongada v. 

Cristina S.S., [1938] A. C. 485. 

1265. Add. Annotation: — As to (1) Refd. Haile 
Selassie v. Cable & Wireless, Ltd., [1938] 3 
All E. R. 677. 

1267* Add. Annotations: — As to (1) Consd. The 
Jupiter (No. 3) (1927), 137 L. T. 333. Apld. 
Bank of Ethiopia v. National Bank of Egypt 
& Liguori, [1937] 3 All E. R. 8 ; The Arant- 
zazu Mendi, [1938] 3 All E. R. 333. Refd. 
Banco de Bilbao v. Rey, [1938] 2 All E. R. 
253 ; Haile Selassie v. Cable & Wireless, Ltd., 
[1938] 3 All E. R. 384. As to (2) Refd. 
Lazard Bros. & Co. v. Midland Bank, Ltd. 
(1932), 148 L. T. 242. Generally , Refd. 
Compania Naviera Vascongada v. Cristina 
S.S., The Cristina, [1937] 4 All E. R. 313. 

1268. Add. Annotations : — Refd. Bank of Ethiopia 
v. National Bank of Egypt & Liguori, [1937] 
3 All E. R. 8 ; Banco de Bilbao v. Rey, [1938] 
2 AH E. R. 253. 


1269. Add. Annotation: — Refd. The Fagernes, 
[1927] P. 311. 

1270. Add. Annotations : — Consd. Musmann v. 
Engelke (1927), 96 L. J. K. B. 824 ; The 
Arantzazu Mendi, [1938] 3 All E. R. 333. 
Refd. Compania Naviera Vascongada v. 
Cristina S.S., [1938] A. C. 485. 

1273. Add. Annotation : — Refd. Compania Naviera 
Vascongada v. Cristina S.S., [1037] 4 All 
E. R. 313. 

1273a. Constitution of foreign state.} — An English 
ct. cannot take judicial cognisance of the 
internal constitution & economy of a foreign 
state. These matters must be proved by 
evidence. — A/S Rbndal v. Arcos, Ltd., 
[1936] 1 All E. R. 623, C. A. ; revsd. on other 
grounds , [1937] 3 All E. R. 577, H. L. 

1801. Add. Annotation : — Refd. Brown v. Leech 
(1924), 94 L. J. K. B. 48. 

1304. Add. Annotation : — As to (l) Refd. Donovan 
v . Union Cartage Co. (1932), 49 T. L. R. 125. 

1305. Add. Annotation : — Refd. Wray v. Essex 
County Council, [1936] 3 All E. R. 97. 

1306. Add. Annotations: — As to (1) Refd. Addie 
(R.) & Sons (Collieries) v. Dumbreck, |T929] 
A. C. 358 ; Cunard v. Antifyre, Ltd. (1932), 
49 T. L. R. 184 ; Donovan v. Union Cartage 
Co. (1932), 49 T. L. R. 125. As to (2) Refd, 
ElUs v. Fulham Corpn., [1937] 3 All E. R. 
454. 


55 Can. C. C. 197 ; 43 B. C. R. 468.— 
CAN. 

1217 II. Contract against public 

policy .} — The ot. will take notice of its 
own motion of any ground of public 
policy on which a contract before the 
ot. le illegal. — Beattie v. United 
States Fidelity Sc Guaranty Co. St 
Home Insurance Co. op New York, 
Lindal v. United States Fidelity 
& Guaranty Co. Sc Home Insur- 
ance Oo. op New York, [1933] 1 
W. W. R. 334 ; revsd. on other grounds, 
[1934] S. O. R. 33 ; 1 D. L. R. 497.— 
CAN. 


PART III. SECT. 6. SUB-SECT. 2.— E. 

ft. Native law, customs <fr usages .] — 
Nooobo v. Nooobo, [1929] App. D. 
233.— S. AF. 

•v. Right of privacy .1 — It is well 
established St recognised that a cus- 
tomary right of privacy exists generally 
in these Provinces, St it is opod to o 
ot. to take Judicial notice under sect. 57 
of Evidence Aot of the general pre- 
valence of suoh a custom having the 
force of law. It is, therefore, not 
necessary that suoh a custom should 
be alleged St proved by evidence pro- 
duced in each case to establish it,— 
Nihal Ohand v. Bhaowan Dei (1935), 
I. L. R. 58 Al). 370.— IND. 


PART III. SECT. 5, SUB-SECT. 4. 

sy. Time of darkness. 1— A ct. in 
Manitoba can take judicial notice of 
tharfact that on a fine evening in Aug. 
in that provinoe it is not dark a few 
minutes after eight o'clock. — Bell v. 
Hutchings & Hutchings. [1932 1 1 
W. W. R. 49 ; 1 D. L. R. 468.— CAN. 


PART IIL SECT. 6, SUB-SECT. 5.— O. 

sb. What is foreign Stats wttMn doil 
Procedure Code. s. St—Gadwal Siats.y— 
Held: Gadwal State is neither a 
sovereign State nor a foreten State 
within sect. 84 of the ChU Procedure 
-Venkatarami v. Raja op 


Gadwal (1930), I. L. R. 53 Mad. 968.— 
IND. 

PART III. SECT. 6, SUB-SECT. 6.— D. 
f. For " (1886) " read " (1866)." 

PART III. SECT. 6, SUB-SECT. 6.— A. 

sd. " Unorganised territory.**] — On an 
appeal by the Crown from the dis- 
missal of a charge under Govt. Liquor 
Aot, it was objected that the notice of 
intention to appeal was not filed until 
the 20th day after the conviction, St 
that there was no proof before the ot. 
that the plaoe where the cause ot the 
Information or complaint arose was 
situate In unorganised territory 
Held : in view of sect. 103 of Summary 
Convictions Act, Sc of the definition 
of “ unorganised territory " in the 
Interpretation Act, the ct. must take 
Judicial notioe of the fact that said 
plaoe was In unorganised territory. — 
R. ex ret. Neibon v. Cassandra 
(B. CO, 11929] 1 W. W. R. 866 ; 52 
Can. drim. Caa. 326.— CAN. 

PART III. SECT. 6, SUB-SECT. 8.— B. 

r i. .1 — The ct. refused to take 

judicial notioe that a placp where an 
offence was alleged to nave been com- 
mitted was within the Jurisdiction of 
the stipendiary magistrate. — R. v. 
MacMillan (1932), 4 M. P. R. 499 ; 
58 C. 0. O. 200.— CAN. 

e i. .1 — Judicial notioe cannot 

be taken of the fact that a particular 
place is within a certain Judicial district 
or of the distance of one plaoe from 
another or of the identity of a plaoe 
referred to In one document with that 
of a place referred to in another docu- 
ment, even though the names be the 
same. — H ynes r. Alton, [1928] 3 
W. W. R. 261.— CAN. 

PART III. SECT. 5, SUB-SECT. 7.— A. 

s L Vicious habits of bees.] — The ct. 
will not take Judicfoy notioe of the 
vicious habits of bees.— R obins v. 


Kennedy St Columb, [19311 N. Z. 
L. R. 1134.— N.Z. 

PART III. SECT. 5, SUB-SECT. 7.— B. 

1301 I. Period of gestation.] — In a 
case in which a particular period of 
pregnancy is a materia) fact to be 
established a judge is not at liberty to 
base his finding upon his own scientific 
knowledge or the testimony of experts 
given before him in other similar cases, 
or on the presumption of fact as to 
the average period of pregnancy. The 
period In question must be proved, 
like any other fact, by such evidence, 
given in that particular case, as may 
serve to bring conviction to the mind 
of the judge trying that case. The ot. 
Is entitled to take judicial notioe of 
the course of nature only in so far as 
it is a notorious fact that nature follows 
a certain course. It will take judicial 
notioe of the fact that the average 
period of human gestation is nine 
calendar months ; it will also, however, 
take judicial notioe that the exact 
limits of this period are both legally 
Sc scientifically unsettled Sc that it 
varies in different oases. — Fletcher 
v. Kondratiuk, [1933] 2 W. W. R. 
225 : 3D.L.R.532; 60 0.0.0.119.— 
CAN. 


PART III. SECT. 5, SUB-SECT. 7.— D. 

h i. Bar-room — Place where liquor 
kept.] — On the description of a room 
as a bar-room of licensed premises, 

i ndicia! notioe is to be taken that this 
i a room where alcoholic liquor Is 
kept. — Franck v. Humphreys, [1926J 
8. A. 8. R. 214.— AUS. 

sg. Financial depression.] — Eddy v. 
Stewart, [1932] 2 W. W- R. 699.— 
CAN. 

•k. .] — Judicial notioe should 

be taken of the financial depression 
throughout the province of Saskat- 
chewan, St especially in the southern 
portion thereof, during the last three 
years. — M ills v. Angus, (1933] 2 
W. W. R. 218.— CAN. 
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Omm 1818— 1418a. English and Empire Digest Supplement. 


1819. Add. Annotations : — Gonsd. Simpaon v. 
London, Midland & Scottish By. Co., [1981} 

A. 0. 851 ; Sparey e. Bath Rural District 
Council (1980), 23 B. W. C. 0. 268. Rsfd. 
Lawrence v, Matthews (1924), Ltd. (1928), 
97 L. J, K. B. 768 ; Holden v. Premier 
Waterproof & Rubber Oo. (1980), 144 L. T. 
619; Smith e. Stepney Oorpn. (1929), 22 

B. W. 0. 0. 451 ; Hutchings e. Devon County 
Council (1931), 24 B. W. 0. 0. 320 ; Brooker 
v. Thomas Borthwick A Sons (Australasia), 
Ltd. A Connected Appeals (1938), 77 Sol. 
Jo. 656 ; Martin v. Pinch, [1937] 2 All B. R. 
631. 

1888. Add, Citations .-—[19251 l K. B. 899 ; 94 
L. J. K. B. 497 ; 182 L. T. 267 ; 17 B. W. 
0. O. 221. 

Add, Annotations : — Apprvd. Keane v. Mount 
Vernon Colliery Co., [1933] A. 0. 809. Refd. 
Welsh Navigation Steam Coal Co. v. Evans, 
[1927] A. 0. 834 ; Nugent v, Londonderry 
Collieries (1929), 141 L. T. 619. 

After this case add : — 

Compare Master & Servant, Vol. XXXIV., 
p. 391, Nos. 3180-3184. 

1888a. Production of plan from photograph.] — 
United States Shipping Board v. The St. 
Aubans, No. 8935a, post, 

1862. Add. Annotation : — Refd. B. v. Triffitt, 
[1938] 2 All E. B. 818. 

1877. Add. Annotations ; — Refd. Robert A. Munro 
& Co. v. Meyer, [1930] 2 K. B. 812 ; Bell e. 
Lever BrOs., Ltd. (1931), 146 L. T. 258 ; 


Anglo-Scottish Beet Sugar Oorpn., Ltd. v. 
Spalding Urban District Council, [1937] 3 
AdETE. 335. ' 

1879. Add, Annotation : — Retd. Provident Acci- 
dent A White Cross Insurance Co. v. Dahne A 
White, [1937] 2 All E. R. 255. 

1882a. .] — Halifax’s (Lord) Case (undated), 

cited in Bull. N. P. at p. 298a. 

Annotation ; — Oosfd. Williams v. East India Oo. (1809), 3 
East. 199. 

1402. Add. Annotations : — Expld. Lai Chand Mar- 
wari v, Mahant Ramrup Qir (1925), 42 
T. L. R. 169. Refd. Chipohase v. Chipchase, 
[1939] 3 All E. R. 805. 

1418a, .] — Ejectment, in 1849, by 

reversioner for premises demised, in 1801, 
for three lives, & twenty-one years. Two 
of the cestui quo vies had died before 1828. 
No witness was called who had ever known 
the third ; &, except the mention of him in 
the lease (which described him as aged ten 
years), there was no proof that he had ever 
existed. No evidence of search for him was 
given : — Held : to raise the presumption of 
his death, there should have been evidence 
that he had not been heard of by those 
persons who would naturally have heard of 
him had he been alive, or that search had 
been ineffectually made to find such a person ; 
& that the mere fact that no witness called 
had heard of him was not sufficient. — Doe 
d. France v . Andrews (1850), 16 Q. B. 
766 ; 117 E. R. 644. 


»L World unemployment.) — Judicial 
notice will be taken of the present 
world-wide unemployment situation 
3c the distress resulting at likely to 
result therefrom . — Re Calgary Omr 
Charter, [1938) 3 W. W. R. 885.— 
CAN. 

so. Service stations. } — Judicial notioe 
taken of the exlstenoe of “ service 
stations ** & of the nature of the busi- 
ness done by them fit by garages 
known as “ servicing/* — Re Golun 3c 
Edmonton Credit Oo., (1038) l 
W. W. R. 670 ; 8 F. L. J. (Can.) 4.— 
CAN. 

PART III. SECT. 6, SUB-SECT. 7.— G. 

ql. S.P . — R. ». McPherson 
33 W. h. R. 91 ; 0 W. W. R. 613 
Bask. L. R. 412.— CAN. 

qii. Home-brew — Intoxicating liquor.) 
— The ot. will not take Judicial notioe 
of the faot that home-brew la an 
intoxioating liquor. — R. v. Marshall, 
£19251 1 D. L. K. 1182: 43 Can. Grim. 
Oas. 253 ; [19241 3 W. W. R. 865.— 
*0AN. 

' a 1. Mode of oomducting traffic — Stop- 
ping-places for trams.) — Held: the ot. 
could take judicial notioe of the mode 
of conducting traffic on an established 
system of tramways In a city Sc its 
suburbs, including the faot that there 
were recognised stopping-places for 
trams. — Re Bye-Law made by Pros- 
pect District Council, Xx p. Him 
(1996) 8. A. 8. R. 316.— AUST 

PART III. SECT. 6, SUB-SECT. 6.— A. 

it Evidence of — Whether Public 
Administrator requires same as wart of 
law.)— Re Tjkrstkok (1963), 1W.L.R. 
885.— CAN. 

iv. Question of fast .) — Death is a 
question of faot which must be estab- 
lished by the preponderance of evi- 
dence; either by direct evidence of 
death or by the proof of such circum- 
stances as may reasonably lead the ot, 
to conclude, that these can be no other 


satisfactory accounting for the die* 
appearance or absence of the person 
whose death is sought to be established. 
The evidence submitted in the present 
case was held insufficient to warrant 
that conclusion. — Re Baillib Estate, 
Montreal Trust Oo. v. Baillie, 
119303^3 W. W. R. 92 ; 4 D. L. R. 1011. 

PART III. SECT. 6, SUB-SECT. 6. — B. 

sw. General rules.} — There are two 
grounds upon whloh the ct. will make 
an order presuming death : (a) when 
the time elapsing between disappear- 
ance & the application is so long as to 
raise the inference that the person is 
dead; <b) when the person disappeared 
in circumstances which lead to the 
Inference that he died at a particular 
time. — Re Widdioombr (1929), 50 
N. L. R. 311.— S. AF. 

1410 xviil. }— He Jelfs, 

[1925] 1 W. W. R. 785.— CAN. 

1410 *** — .] — Re Db Mtt.tjb 

(Alta.), [19961 3 D. L/E 140 ; [10261 
2 W. W. R. 148.— CAN. 

1410 xx. 

Dwyer v. Hickey. [X9851 V. L. 

970 ; 31 Argus L. R. 261,— AUS. 

1410 xxL .3— H. married 

M. in 1899, who deserted her in 1900. 
Casual inquiries as to his whereabouts 
were made, but he was net afterwards 
heard of. B. made bis will on May 14. 
1915, 3c went through a form of 
marriage with H. on June 94, 1915 : — 
Held: the death of M. should be pre- 
sumed ao aa to qualify B* to remarry B. 
in 1915, 3c therefore B.*a will wm re* 
vokwt by his marriage . — In ike Estate 
of Barnett? asnSEx. R. S3.— AUS. 

1410 xxil. The ot baa 

Jurisdiction to daolare that a person 
who has not been heard of for more 
b. Knya.4 to 

be dead, even though tne aoie oi 
ef appcfc. In obtatalag the . 

la to dear the way for Ida „ 

~ -Be ISuoS. ™9i9} 8 


-.1 — Re Hickey, 
[19251 V. * ~ 


D. L. R. 703 ; 2 W. W. R. 327 ; 38 
Man. L. R. 279.— CAN. 

1410 xxiii. Order of court 

obtained by fraud — Setting aside.) — 
Petitioner herein sought the rescission 
of an order whloh had been obtained 
by his present wife allowing her to 
swear that her former husband was 
dead prior to a date which was over 
seven years prior to the making of 
the order. The order was obtained 
solely to assist her, appot. therefor, 
in obtaining a government pension. 
The present petitioner alleged that the 
order had been obtained by deceiving 
the ot. & that she had used it so as to 
lead him to believe that she was free 
to marry him : — Held ,* since it had 
not been shown that the present 
petitioner has now, or had at the 
time the order was made, any interest 
therein or in the effect which might 
result therefrom, he had no status 
sufficient to support his petition to 
have the order set aside. — Re Holl, 
Re Oowpbr, [1983} 1 W. W. R. 17 ; 
46 B. Q. R. 297.— CAN. 

1410 xxiv. : .J— An order 

will not be made declaring that a 
person who has not been heard of 
for a long time is dead, except a a 
inoidantal to the exercise of some Jurta- 
diction, e.g. the Jurisdiction to ^Lmft 
a will to probate . — Re Sell (1914), 
56 O. L. R.82. — GAN. 

1410 xxv. r— .1 — The ©A has 

no jurisdiction to grant a declaration 
that a husband or wile shall be pre- 
sumed to be dead where petitteaers 
only reason for asking for it is that he 
or ene wishes to remarry. — R* Morgan, 
fl939) 2 W. W. R. 156; 0 F. L. J. 
(Can.) 35. — CAN. 

1418 v , .) — Rs Tomes 

nwkWaiALf-"*' °* m 

feoStoe'to di e cwpear^ D ee£k, n^pr^ 
sumed.) — 0*DowirxLL ». Kg wnr A tn aa- 



VoL XXH — Evidanoe. Cans 1418a— 1499a. 


1418a* — ' .]—•/» fh* Good* of Sergeant 

(1872), 26 L. T. 669 ; 86 J. P. 696 ; sub nom. 
In Vie Goods of Serjeant, 20 W. E. 872. 


1421a* — .] — (1) II a person has not been 

heard of for a term of not less than seven 
years, there is a presumption of law that he 
is dead. (2) The onus of proving the death 
of the person at any particular date must rest 
with w le person to whose title that fact is 
essential.-— Lal Chand Marwari v. M ah ant 
Ramrup Gm (1926), 42 T. L. R. 159, P. C. 

1487a. .] — A husband appealed from a main- 

tenance order of 2a. 6a. a week made by 
justices on the ground that the wife was 
previously married in 1919, that she had 
admitted her previous husband was alive in 
1922, A she had not proved his death so as 
to validate her marriage to applt. on Feb. 28, 
1930 : — Held : the justices were wrong in 
ruling that the onus was upon applt. to 
prove that the previous husband was alive. 
The justices ought to have concluded from 
the wife’s evidence that the marriage in 
Feb. 1930, was void. Fresh evidence, now 
admitted, showed that the wife A the 
previous husband were still living together 
as a married couple in 1925. The appeal 
was allowed & the order discharged. — Ivett 
v. Ivett (1930), 143 L. T. 680 ; 94 J. P. 237; 
28 L. G. E. 479 ; 29 Cox, C. C. 172. 

Annotation : — Oonsd. Hogton v. Hogton (1933), 103 L. J. P. 


1487b. r-.] — After twenty-two years of married 

life a man left his wife & she summoned him 
for desertion. He claimed that she was not 
really his wife as she had been previously 
married A it had not been established that 
the former husband, who was last heard of 
alive some six years before the second mar- 
riage, was dead at the time of that ceremony, 
which took place in 1910. The magistrates 
accepted evidence that fruitless inquiries had 
been made as to the former husband’s where- 
abouts up to the second marriage, A made 
an order for maintenance on the basis that 
the former husband could be presumed to 
have been dead at the material date. The 
husband appealed on the grounds that there 
was no evidence admissible that the first 
marriage was not subsisting, & that the 
magistrates were wrong in law in holding 
that the burden of proof was on the applt. 
to prove that that marriage was subsisting : 
— Held: the issue before the magistrates 


was whether the wife was free to marry in 
1910, & whether it could be inferred from the 
evidence that the former husband was then 
dead. The magistrates had ample material for 
their decision, & the appeal failed. — Hogton 
v. Hogton (1933), 103 L. J. P. 17 ; 150 L. T. 
80 ; 97 J. P. 303 ; 60 T. L. R. 18 ; 77 Sol. 
Jo. 780 ; 31 L. G. B. 391 ; 30 Cox, 0. 0. 23 
D. C. 


1445a. On party to whose title fact essential.] — 
Lal Chand Marwari v. M ah ant Ramrup 
Gib, No. 1421a, ante. 


1453a. .]— In July, 1862, H. quitted 

England for America, A wrote home announc- 
ing his safe arrival at New York. There was 
evidence that he was in declining health 
when he quitted England, A that, from 
his character, education, & previous life, he 
would, if living, have communicated with his 
friends in England. Advertisements request- 
ing information concerning him had been 
inserted in the principal American news- 
papers, but he was never heard of again. 
The father of H. died in Sept. 1853, intestate. 
Pltf., who was one of the next of kin of the 
father, supposing the son to have predeceased 
him, filed his bill for the administration of the 
father’s estate : — Held : there was primd 
fade evidence of the death of H. in his 
father’s lifetime to entitle pltf. to have the 
personal estate secured in ct. — Danby v. 
Danby (1859), 5 Jur. N. S. 54. 

1454. Add. Annotation : — Oonsd. Monckton v. Tarr 
(1930), 23 B. W. 0. 0. 504. 

1459a. .] — Doe d. France v. Andrews 

(1850), 15 Q. B. 756 ; 117 B. R. 644. 


Annotations : — Could. Prudential Assoe. t>. Edmonds (1877), 
2 App. C&s. 487 ; Lyell v. Kennedy (1887), 56 L. T. 647 ; 
Re Stollery, Weir v. Treasury Solicitor. [19201 Oh. 284. 


1472. For cross-reference before this case “ See, 
note, Law of Property Act, 1925 (c. 20), 
s. 184.” 

1489a. .1 — There is no presumption of law as 

to survivorship among persons whose death 
Is occasioned by one & the same cause. The 
question is one of fact, A if the evidence does 
not establish the survivorship, the law will 
treat it as a matter incapable of being 
determined . — Be Nightingale, Hargreaves 
v. Shuttleworth (1927), 71 Sol. Jo. 542. 

1499 a. ,] — doe d. Banning v. Griffin, No. 

164, ante. 


Jte°Hoicmcj5f, [l 

—CAN. 

o If. — Disappearance of aotd <& 
infirm person. ] — Testator, who was aged 
seventy-seven. Sc falling in health Sc 
mental vt stout, disappeared in 1925 
from his home, which was situated in 
very rough country. Sc twelve miles 
from the nearest railway station. A 
careful search in the surrounding 
country was made by two oonstables, 
assisted by black trackers Sc about 150 
other persons, for a week after his dis- 
appearance, but he was not sera or 
heard of again : — Held : was sufficient 
evidence on which the ot, might pre- 
sume that he was dead. Sc he rad died 
on or about the date of his disappear- 
ance . — Be Hobk (1980), Argos X. R. 
280.— Aim, 

ss. Death of writer of old letters.}—, 
Whes* papers about 45 yearn dd are 

in tne absence ot evtocnoe to the ora 


trary, that the writer was dead at the 
time they were produced. — J abbab 
ALX SARDAB e. MONMOHAM PANDEY 
0928), L L. R. 55 Calc. 1216.— END. 


PART III. SECT. 6, SUB-SECT. 6.— 
C. (a). 

1423 II. .}— Under Indian Evi- 
dence Act, 1872, s. 108. when the ot. 
has to determine the date of the death 
of a person who has not been heard of 
for a period of more than seven years, 
there is no presumption that be died 
at the end of the first seven yean, or 
at any particular date. — Lal Grand 
Mabwabi v. Rambuf Gm (1925), 58 
L. R. Ind. App.^24.— IND. 

1423 111. .1 — Although there is 

a presumption of death after 
for seven years, there Is no pxr~ 
tbat death took plaoe at any 

time within the seven yean.- 

rGbmt Wplai* Assurance Go. 
(1933), 7 M. P. R. 104.— CAN. 


PART 111. SECT. 8, SUB-SECT. 8.— D. 


t I. .] — Re Forsyth (N. 8.), 

[1927] 2 D. L. R. 72.— CAN. 


PART III. SECT. 6, SUB-SECT. 6.— E. 

1493 L Onus of proof — Rests on party 
asserting affirmative, y — Campbell v. 
Cot Sc Mitchell, [1930] l D. L. R. 
649; 42 B. C. R. 120.— CAN. 


b 1. .} — There is no presumption 

of survivorship from age or death in 
case of common death. — Re War- 
wicker, McLeod v. Toronto General 
Hospital, [1936] 3 D. L. R. 368 ; O. R 
379.— CAN. 


PART HI. SECT. 8, SUB-SECT. 6— F. 

1497 1. Whether presumption exists.) 
— Although death will, in a proper case, 
be presumed, there is no presumption 
that the person died without Issue. — 
nalB1 




Comb 1506— 1626b. Enolish AND Empibb Digest Supplement. 


1505* Add. Annotation $ : — Retd. Be Deloitte, 
Griffiths v. Deloitte. [1026] Ch. 56; I. B. 
Comns. v. Bone (1027), 13 Tax Oas. 20. 

1526a. .] — Halifax’s (Lord) Case (undated), 

cited in Bull. N. P. at p. 208a. 

Annotation : — Comd. William* v. East India Oo. (1802), 
8 East, 192. 

1581. Add, Annotation : — Reid. Busby v. 
Avgherino, [1028] A. O. 200. 

1550. Add, Annotation : — Consd. Banco de Portu- 
gal v, Waterlow A Sons, Ltd. (1031), 47 
T. L. B. 350. 

1567. Add. Annotation : — Refd. Monckton v. Tarr 
(1930), 23 B. W. O. O. 504. 


1580. Add. Annotation : — Refd. Saunders v. Auto- 
motive Spares, Ltd. Registered Design No. 
747,128 of Albeit Saunders (1032), 40 
R. P. C. 450. 

1586. Add. Annotation : — Apld. Be Davis’s Trade 
Marks, Davis v. Sussex Rubber Co., [1027] 
2 Ch. 345. 

1602a. Outweighs several negative wit- 

nesses.}--— The rule of law is, that one affirma- 
tive witness outweighs several negative 
witnesses (Sir John Nicholl). — Tocker v. 
Ayre (1821), 3 Phiffim. 539; 161 E. R. 
1408. 


Part IV. — Documentary Evidence 


1624a. Document to be put in — Notice should be 
given.] — It is desirable that notice be given 
in advance to the other side of the document 
intended bo be put in, so that they may be 
ready with any other admissible document 
direqted to the same issue. — Finland S.S. 
Owners v. Cornish Rose S.S. Owners, 
The Cornish Rose, [1936] P. 174 ; [1936] 2 
Ail E. R. 805 ; 105 L. J. P. 114 ; 52 T. L. R. 
648. 

1625a. Evidence Act, 1038 (c. 28), s. 1 — Statutory 
declaration — Declarant beyond the seas.] — It 

was necessary to prove, in a case where there 
was an acute controversy of fact, whether or 
not a particular article was manufactured 
by a firm consisting of two partners. One 
partner was in England & was available to be 
called as a witness. The other partner was 
in Germany, but was available for cross- 
examination so far as that is permissible 


under letters of request. A statutory declara- 
tion made by the partner in Germany, & 
made for the purpose of being given in evi- 
dence in the suit, was tendered in evidence, a 
Suggestion being made that the evidence of 
the partner who could be called as a witness 
was not to be relied upon : — Held : this was 
a case where the evidence of a witness who 
could be seen & cross-examined ought to be 
tendered to the ct., & the ct. ought not to 
exercise its discretion under Evidence Act, 
1938, s. 1, & admit the statutory declaration. 
The declaration was, therefore, inadmissible. 

. — Infields, Ltd. v. Rosen, [1939] 1 All E. R. 

121 ; 108 L. J. Ch. 163 ; 55 T. L. R. 377 ; 83 
Sol. Jo. 176 ; 56 R. P. C. 163. 

1625b. Witness deceased.] — An independent 

witness of a motor car accident had since 
died. At the trial of an action for damages 
for personal injuries arising out of this 


PART III. SECT. 6, SUB-SECT. 7. 

f i. .] — Macrae v. Walsh (1927), 

27 S. R. N. 3. W. 290 ; 44 N. S. W. 
W. N. 71.— AUS. 


PART III. SECT. 6. SUB-SECT. 8. 

1526 il. .] — R. v . O’Hara (N. B.), 

(1927), 48 Can. Orim. C&s. 231.— CAN. 

f (p. 178) i. As to delivery of package 
by common carrier to consignee.}-- Where 
a package Is delivered to a railway or 
express co., or otter similar common 
carrier, for transportation to a named 
consignee, 8c the consignee reoeivea 
a package answering the description 
of that sent by the oonsignor, it will 
be held, in the absence of proof to the 
contrary, that the package sent was 
identical with that received ; 8c where 
a package has been so delivered to snob 
a common carrier for transportation, 
it will be held that it was received by 
the consignee in due ooune^unless there 
is proof to the contrary. — R. v. Pinno, 
(19261 1 W.W.R, 737.— CAN. 

r (p. 179) I. As to party being adminis- 
trator.}-- Surra v. Mclean (1868), 7 
N. 8. R. (1 Q. Sc O.flllO.— CAN. 


PART HI. SECT. 6, SUB-SECT. 10. 

1666 i. Receipt of letter — Whether pre- 
sumed from posting. 1 — The presumption 
that a letter shown to have been mailed 
in the usual course of business to a 
proper address was received is rebut- 
table by the addressee’s denial of its 
receipt, where there is nothing to throw 
doubt on his credibility.— Shuokett 
v. Lockhart 8c Kyle, (1932] 2 


W. W. R. 330 ; 3 D. L. R. 466 ; 40 
Man. L. R. 344.— CAN. 

■a. Identity of persons — From 
identity of names .) — Sewell v. XJrqu- 
HART, (1030] 2 D. L. R. 547.— CAN. 

sb. Accuracy of scientific instrument.] 
— The working accuracy of a scientific 
instrument will not be presumed unless 
it appears to the ot., either by jndloial 
notice, assisted, if necessary, by con- 
sulting standard works ot reference, or 
by appropriate evidence, that the 
Instrument in question is a scientific 
instrument. — Crawley v. Latdlaw 
(1930): Argus L. R. 311 ; V. L. R. 370. 
—AUS. 


PART III. SECT. 7, SUB-SECT. 1. 

t i. .1 — Reily v. London 

Oorpn. 1891), 14 P. R. 171.— CAN. 

t U. .1 — Clouse v. Coleman 

(1895), 16 P. R. 541.— CAN. 


PART III. SECT. 7, SUB-SECT. 2. 

b I. Accretion.} — A view 

by the ct. of the place of the alleged 
accretion is not merely for the purpose 
of appreciating the other evidenoe 
but also for the purpose of assisting 
the ot. in reaching a proper conclusion. 
— Clarke v. Edmonton (Can.). (1929] 
4D.L.R. 1010 sj revg., (19281 2 D. L. R. 
154 ; 1 W. W. R. 563 ; 23 Alta. L. R. 
233.— CAN. 


PART III. SECT. S. 

1593 x. .1 — In the estima- 

tion of the value of evidenoe in 
ordinary cases, the testimony of 
credible witnesses who swear positively 
to a fact should receive credit n 

10 


preference to witnesses who testify to 
a negative. — H allett v. Bank op 
Montreal (1918), 46 N. B. R. 62.— 
CAN. 

1693 xi. Nature dSr application o$ 

rule. J — The principle that the evidence 
of a witness who testifies affirmatively 
that a conversation took place is more 
valuable than the evidenoe of one 
equally trustworthy who denies the 
conversation, is not a rule of law, 8c 
should only be used with a due regard 
to the circumstances of each case & 
should not be resorted to until other 
means’ of testing credibility have 
failed ; Sc it should not be applied in 
a case wherein tbo conversation In 
question constitutes the particular 
matter at issue between the parties. — 
Monarch Lumber Co., Ltd. v. Perry 
(SaskA (1927) 3 D.L.R. 861 ; [1927] 
3 W. W. R. 71.— CAN. 

1596 i. Telephone conversation 

overheard by bystander.) — Held: The 
nature of the testimony, the possibility 
of dishonesty Sc the connection ot the 
witness with the matter, were circum- 
stances to determine the weight of 
testimony, but were not valid grounds 
for rejecting the evidence so ldug as it 
was not hearsay. — W arren Glow ski 
& Oo. v. Foret Sc Co. (1919), 23 
O. W. R. 211 i 48 8. 0. H. 842. — CAN. 

nt Evidence ofptrSvrtd witmm. 1 

— The evidence of a witness proved to 
have committed perjury is of no value 
whatsoever Sc cannot be used for anv 
purpose; that is, by itself, or to 
corroborate or be corroborated by 
truthful evidenoe. — E mperor v. Uja- 
oab (1933), L L. R. 55 AIL 639.— IND. 


Vol. XXH. — Evidence. Cases 1625b- 2120a, 


accident, it was sought to give in evidence 

(i) a statement made in writing to a police 
officer by the deceased, & signed by him, & 

(ii) a deposition made by the justices* clerk 
of evidence given by the deceased upon oath 
at a police ct. hearing, but not signed or 
initialled by the deceased : — Held : both 
these documents were admissible under 
Evidence Act, 1938. — Bullock v. Borhett, 
[1939] 1 All E. R. 505 ; 55 T. Jj. R. 408 ; 83 
Sol. Jo. 278. 

1638a. Entry In marriage register.] — Wyatt v. 
Rochfort (1837), 1 Jur. 692, N. P. 

1664a. .1— R. v. McCartney & Hansen 

(1928), 20 Cr. App. Rep. 179, 0. 0. A. 

1726a. Will.] — Where a person had been 

dead a great number of years, whose hand- 
writing was required to be proved, it was done 
by showing the similarity of the handwriting in 
question to the handwriting of his will, & 
no objection was taken to it, either at the 

• bar or by the ct. — Morewood v. Wood 
(1791), 14 East, 327 ; 4 Term Rep. 157 ; 104 
E. R. 626. 

1766. Add. Annotation : — Reid. United States 



1829a. .] — Where an order is given 

verbally for goods, & the person to whom it 
is given puts down the terms of it in writing, 
as a memorandum, but it is not signed by the 
person ordering the goods, the terms of the 
order may be given in evidence, without 
producing the written memorandum. — Dam- 
son v. Stark (1802), 4 Esp. 163 ; 170 E. R. 
677, N. P. 

Annotation .—Reid. R. v. Wrangle (1835), 1 Har, & W. 41. 


1867. Add. Annotation : — Reid. R. v. Anderson 
(1929), 142 L. T. 580. 

1877. Add para. : — 

Parol evidence of inscriptions & devices 
on banners & flags displayed at a meeting 
is admissible, without producing the originals. 
— R. v. Hunt (1820), 3 B. & Aid. 566. 

1900. Add. Citation : — R. v . Douglas (1846), 16 
L. J. Q. B. 417. 

1933a. .] — Where pltfs. called clefts.’ solr. s — 

Held : he could state whether he had a lease 
in his possession, but as he knew nothing 
about ft except as attorney for defts., he 
could not be called upon to give any evidence 
about it. — Roupell v. Haws (1863), 3 
F. & F. 784, N. P. 

1955a. .] — A deed may be pleaded as lost 

by time & accident without vrofert . — Read 
v. Brookman (1789), 3 Term Rep. 151 ; 100 
E. R. 504. 

1998a. Answers to Inquiries.] — In 

accounting for the , absence of an attesting 
witness, or loss of a written instrument, 
general answers to inquiries that nothing is 
known concerning them, are admissible in 
evidence ; but not declarations as to 
particular facts, if the party making them is 
capable of being called. — D oe d. Johnson 
v. Johnson (1818), 2 Chit. 196. 

Annotation ; — Reid. Pytt v. Griffith (1822), 6 Moore, O. P. 538. 

2088. Add. Annotation : — Reid. Re Spollon & 
Long’s Contract, [1936] 2 All E. R. 711. 

2118. Citation .—For " 1 Esp. 125 ” read “ 1 
Esp. 127.” 

2129a. .] — Copies cannot be put in of 

letters of which notice to produce ought to 


PART IV. SECT. 2, SUB-SECT. 10. 

1762 li. .J — Foulds v. Bowler 

1908), 8 W. L. R. 189. — CAN. 

PART IV. SECT. 5. SUB-SECT. 2.— B. 

s t. Will filed in office of Surro- 

gate-General of another province .) — 
Secondary evidence of a will devising 
real estate In this provinoe, the original 
will being filed in the office of the 
Surrogate-General of Nova Scotia, is 
not admissible, there being no evidence 
of any law of Nova Sootia prohibiting 
the removal of the will. — Doe d. 
Gilmour v. Whitney (1838), 2 N. S. R. 
(Ber.) 514. — CAN. 

PART IV. SECT. 5, SUB-SECT. 3. — A. 

b i, .] — Smith v. Nevilles 

(1859), 18 U. O. R. 473. — CAN. 

„ b li. .1 — Glen Bain Rural 

Municipality v . Haley (Sasic.), [1927] 
3D.L.R. 474.— CAN. 

PART IV. SECT. 5, SUB-SECT. 4.— 0. 

1941 i. Duplicate originate .1 — Deft, 
let land to pltf., 6c a lease having been 
written, A. affixed seals 8c signed their 
names to it. It was then agreed that 
.A. should make a copy of the lease Sc 
execute it for them in the same manner ; 
he did so. 8c afterwards, in the presence 
of both parties, delivered one copy to 
pltf. 8c the other to deft . : — Held .* they 
were duplicate originals. 8c either of 
them was primary evidence. — Leonard 
*. Young (1868), 4 All. 111.— CAN. 


PART IV. SECT. 5, SUB-SECT. 5. — A- 


o I. .] — Gough e. McBride 

(I860), 10 O. P. lOe.-^-CAN. 

q L — — — — Reconstructed cash 
book .1 — A lire In the office of the 
secre t ary-treasurer of the pltf. munici- 


pality having destroyed most of the 
pltf. ’s records therein, including the 
record of payment of taxes made since 
the last audit, the secretary -treasurer, 
under the authority of the council, 
employed an office assistant & can- 
vassers, who compiled from the sur- 
viving records & from receipts, cheques 
8c other evidence in the hands of 
taxpayers a statement called “ the 
reconstructed cash book," showing the 
amounts paid by them during two 
months of 1921. In an action against 
the secretary -treasurer to recover an 
amount alleged to have been mis- 
appropriated by him during 1921, 
pltf. sought to charge him with the 
receipt of the sum which was shown by 
said " reconstructed cash book " as 
received 8c said book was submitted 
in evidence : — Held : said book was not 
admissible against deft. ; its contents 
were not obtained in the manner con- 
templated by Rural Municipality Act 
&, therefore, it did not, even if it had 
been wholly compiled by deft., con- 
stitute an acknowledgment by him, as 
the entries in the original cash book 
would have done *, he bad not so 
recognised or acted upon it as to make 
its contents evidence against him ; it 
was not secondary evidenoe of the 
destroyed cash book ; 8c, the necessary 
foundation not having been laid for the 
purpose, it was not admissible as 
secondary evidenoe of the taxpayers' 
receipts 8c cheques.— G len Bain 
Rural Municipality v. Haley, [1928 J 
SD.L.R. 306 : [1928] 2 W. W. R. 184, 
288 ; 22 Bask. it. R. 669.— CAN. 


PART IV. SECT. 6, SUB-SECT. 5. 

D. (o). 

: At 


l of petitioner — Absence of 

ire of search made.} — Be Bell 

(1871), 3 Ch. Ch. 239.— CAN. 
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PART IV. SECT. 6, SUB-SECT. 6.— 
E. (a). 

2068 iv. .) — Marvin v . 

CURTIS (1857), 6 O. 1>. 212.— CAN. 

2068 v. Evidence of sub- 

scribing witness .} — In ejectment by 
trustees of a Wesleyan Methodist con- 
gregation for the parsonage property, 
a search for 8c the loss of the deed from 
the patentee to the trustees at the 
parsonage home having been proved : 
—•Held; the evidenoe of the sub- 
scribing witness as to the execution 
of the deed & memorial, with a copy 
of the memorial certified by the 
registrar, was dearly sufficient secon- 
dary evidenoe. — ainlkyville Trustee 
Wesleyan Methodist Church v. 
Grbwer (1874), 23 O. P. 533.— CAN. 


2063 1. Written declaration by testator 
— Lost will, i — A lost will may be proved 
by secondary evidenoe. The evidence 
of a single witness, though interested, 
whose veracity & competency is un- 
impeachable, is sufficient, tic probate 
will be granted to such an extent as 
he is able to prove it. Declaration* 
relative to the will became secondary 
evidenoe if it is lost.— Hr Pike's Will 
(1882), 6 Nfld. L. R. 446.— NFLD. 


■t. Lost deed — Memorandum made by 
predecessor in title. J— In seeking to 
prove the existence 8c contents of a 
lost deed, a memorandum made in a 
book, by a person through whom 
petitioner claimed, was held not to 
fee evidenoe in favour of petitioner.— 
Be Bell (1871), 3 Ch. Ch. 239.— CAN. 


vr. Copy produced from cus- 

tody of successors of grantee — With 
indorsement signed by three predecessors 
in title . }— Sebtha yy a v. Subramanya 
Soakayajulu (1920), L. R. 56 Ind. 
App. 146.— IND. 
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be given. — R. v. Morgan, [1925] 1 K. B. 
762 ; I4LXK.B. 672 % 138 L. T* 94 ; 89 
J. P. 136 ; 28 Oox, 0. O. 1 ; 18 Or. App. Rep. 
180, 0, 0. A. 

2282. Add para. : — 

Where the witness swearing to the words 
spoken by way of oath by the prisoner when 
he administered the same, said, that he held 
a paper in his hand at the same time when he 
administered the oath, from which it was 
supposed that he read the words ; yet held 
that parol evidence of what he in fact said 
was sufficient, without giving him notice to 
produce such paper. — It. v. Moors (1801), 

6 Bast, 419, n. 

2285. Add. Annotation: — Apld. Williams v. Rus- 
sell (1933), 149 L. T. 190. 

2286a. Policy of third party insurance — Prosecu- 
tion under Hoad Traffic Act, 1980 (o. 43), 
Part II.}— Reap, was charged with usi ng a 
motor vehicle without there being in force 
in respect of such user a policy of insurance 
satisfying the requirements of Road Traffic 
Act, 1930 (c. 43). A police officer sought 
to give evidence of the contents of a certi- 
ficate of insurance produced by reap., but 
it was. objected on behalf of reap, that, no 
notice- to produce the policy having been 
given, secondary evidence of its contents 
was not admissible. The justices upheld 
the objection, to, in the absence of other 
evidence, dismissed the information i—Held : 
the evidence ought to have been received. 

Per Talbot, J. SerribU : the onus of 
proving the possession of a policy was on 
reap., to it was not necessary for the prosecu- 
tion' to tender evidenoe on the matter at 
all. — Williams v. Russell (1933), 149 L. T. 
190; 97 J. P. 128 5 49 T. L. R. 315; 77 
Sol. Jo. 198 ; 31 L. G. R. 182 ; 29 Oox, 0. 0. 
640, D. O. 

2288. Add. Annotation :~Ae to (1) Consd. R. v . 
Triffitt, [1938] 2 All E. R. 818. 

2345a. Dorrbtt v. Mbux (1854), 15 

O.B.142; 20.L.R.807; 23 L. J. 0. P. 221 ; 
23 L. T. O. S. 144 ;2W.R. 480 ; 189 B. R. 374. 

2476a. .] — Doe d. St. John v. Hose 

(1799), 2 Bsp. 724 ; 170 B. R. 610, N. P. 


2472a. .] — Waliisb v. Broadbbnt 

(1836), 4 Ad. to El. 877 5 2 Har. to W. 40 1 
6 L. J. K. B. 269 ; 111 B. R. 1014. 

2477a. ChbvelEy v. Puller (1863), 

13 O. B. 122 1 1 W. R. 152 ; 138 B. R. 1143 ; 
mtb nom. Fuller v. Chevblby, Saund. to M. 
101 ; 20 L* T. O. S. 278 ; 17 J. P. 105 ; 17 
Jur. 780. 

2480a. -.1 — Harris v. Chapman (1868), 

17 L. T. *17, N. P. 

2486a. - — Though receipt for penalty erased.]— 
Apothecaries' Oo. v. Fernyhough (1826), 2 
0. to P. 438 ; 172 B. R. 199, N. P. 

Annotation .-—Rett. R. e. Preston (1834), 3 Her. to M. K.B. 31. 

2513a. To prove amount originally claimed.]— 
Wickes v. Tanner (1848), 10 L. T. O. S. 
604, N. P. 

2544a. .] — One paper containing 

two different contracts for the purchase of 
different lots by different persons, one stamp 
affixed on that part of the paper which con-, 
tained the contract of sale with deft., to to 
which the stamp officer’s receipt for one 
penalty referred : — Held : sufficient to legalise 
th® evidence of such contract. — P owell v. 
Edmunds (1810), 12 Bast, 6 ; 104 B. R. 3. 

Annotations .—Reid. Ogilvie e, Foljambe (1817), 8 Mer. 53; 
Bradshaw v. Bennett (1831), 5 O. to P. 48; Shelton e. 
Livins (1882), 2 Or. & J. 411 ; Bartlett v. PemelH1836), 
2 Har. to W. 18 ; Evans v. Pratt<1842), 8 Man. to a. 750 ; 
Eden v. Blake (1846), 13 M. to w. 614 ; Brett v. dowser 
(1880), 5 a P. D. 376. 

2670. Add . Annotations: — Retd. Nagoremull v. 
Triton Insce, (1924), 41 T. L. R. 168; Be 
National Benefit Assce. (1927), 71 Sol. Jo. 880. 

2583a. Objection doubtful*] — An objection 

that a document requires a stamp will not be 
given effect to if the point is doubtful. — 
Westlake v . Adams (1$58), 1 F. to F. 183, 
N. P. 

2687. Add. Annotation Refd. Nagoremull v. 
Triton Insce. (1924),* 41 T. L. R. 108. 


2608. Add. Annotation : — Refd. Koechlin v . 

Kestenbaum, [1927] 1 K. B. 889. 

2639. Add. Annotation : — Refd. R. v. Lincolnshire 
JJ., Ex p. Brett, [1926] 2 K. B. 192. 

2642a. Solicitor not bound to produoe.]-^ 

The solr. under a commission of bkpey. is 


PART IV. SECT. 9, SUB-SECT. 3.— A. 

•w. Of power of attorney — Proof 
of contents of original only .) — Where an 
office copy of a power of attorney, 
purporting to have been executed, 
was put in evidenoe : — Heidi Con- 
veyancing to Law of Property Act, 
1881, s. 48 (4), merely obviates the 
neoesslty for production of an original 
instrument by enacting that an offioe 
oopy of an Instrument deposited -as 
therein provided shall, without further 
proof, be sufficient evidenoe of its 
contents, but the sect, does not make 
vuoh oopy evidenoe either of the tenth 
of the oontente or of the identity of the 
person by whom the original was made. 
— O'Kan® v. Mullah* (1826] N* I* 1* 
— IR. 


PART IV. SECT. 9, SUB-SECT. 

g I. Books of Gover nme nt 

Liquor Control Commission . ) — -Govern • 
ment Liquor Control Commission is a 
44 Department of the Government of 
Manitoba " within sect. 17 of Manitoba 
Evidence Act, B. 8.M.. 191V 56, there- 
fore, copies of entries in ite/booka are 
receivable in evidence by virtue of said 


section.- R. v. Pauweis, [1932] 1 
W. W. R. 68: ID.L.R. 839; 40 
Man. L. R. 117.— CAN. 

PART IV. SECT. 9. SUB-SECT. 5.— A. 

f, I loved, on other grounds, 18 A. B. 
186. 

PART IV. SECT, 9, SUB-SECT. 5«— B. 

g L .) — The copy of a will 

bearing the certificate of the . Registrar 
of Deedsthat It was registered, but 
certified by the Registrar of Probate, 
was held admissible, by the combtoed 
effect of sects. 14,67 of the Registry 
Act. — M cMillan v. Oolford (1932), 
6 M. P. R* 127. — CAN. 

PART IV. SECT. 10, SUB-SECT* A— B. 

ix. To take* doc uments ruleappUeaNe 
—Notice of ggpeqU— As a ngtioe of 
appeal h not an instrument tendoed 


Xnnama 0 Bragaiv qoMjynw 
AOXKCT (1929), 60 N. L. B» 1T.-HAAF* 


PART IV. SECT. 10, SUB-SECT. 8. 


2608 I. 

Once the trial j 


fa ruling .) — 
the question 


of the want of proper stamp present 
to his mind, has actually admitted a 
document to evidence. Stamp Act, 
s. 36. prevents such admission being 
called to question, except as provided 
to s. 61, at any stage of the same suit 
or proeerttn*. * tone, to appe al, on 
the ground that the instrument has 

Maham OhaSt> r. Gubanditta MaE 
(1929), L L. R. 11 Leh* 77.— IND. 

PART IV. MOT. 11, SUB-SECT, S. 

1634 it. .^Wher^to 

an action tor wages to overtime, baesd 

evidence of the award was a lrt**™ 

authority : H. j73»«,Oon. Muter, 

zttkfajz sr °“* ami 
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not bound to produce the proceedings under 
it, though called upon by subpoena duces 
tecum . — Bateson v. Hartbink (1801), 4 
Bap. 43, N. P. 

Annotation .-—Reid, Rowell r. Pratt, H936] 2 K. B. 226. 

2707a. .1 — Daviess v. Lowndes (1835), 1 Bing. 

N. O. 597 ; 1 Hodg. 126 5 2 Scott, 71 5 4 
L. J. 0. P. 214 ; 131 B. R. 1247 ; on appeal 
(1838), 4 Bing. N. 0. 478. Bx. Oh. 

2709. Add . Annotation : — Folld. Little v. Little, 
[19271 P. 224, 

After this case add, “ See, also , Husband & 
Wipe, No. 2763a.” 

2722. Add. Annotation : — Consd. Partington v. 
Partington So Atkinson. [1925] P. 34. 

2723. Add . Annotation : — Consd. Partington v. 
Partington So Atkinson, ri92k6] P. 34. 

2757a. .] — In a suit for restitution of 

conjugal rights, the validity of the marriage 
in Jamaica having been proved in a previous 
suit of a similar nature between same parties, 
further proof of its validity was not required. 
— Vbeney v. Verney (1920), 30 T. L. R. 203. 

2880. Add. Annotation : — Refd. Brown v. Dagen- 
ham Urban Council, [1929] 1 K. B. 737. 

2960a. Inadmissible.] — Parol evidence of the 

oaths required by the Toleration Act having 
been taken, is not admissible. — R. v. Hube 
(1792), Peake, 180, N. P.; (1794), 6 Term 
Rep. 642 ; 101 E. R. 305. 

3036. Add . Annotation : — Refd. 8elby .v. Atkins 
(1926), 135 L. T. 45. 

3115. Add. Annotation: — Refd. Finland S.S. 
Owners v. Cornish Rose Owners, The Cornish 
Rose, [1936] 2 All B. R. 805. 

3122a. .] — In proceedings in the cts. 

of this country by or against the ruler of a 
colonial State whose status is disputed a 
written statement by the Secretary of State 
for the Colonies that the ruler is an inde- 
pendent foreign sovereign is equivalent to a 
communication from the Crown &, therefore, 
conclusive, & the ct. will accept it without 
considering whether it is borne out by docu- 


ments which are appended to It. — Duff 
Development Co. v. Kelantan Govern- 
ment, [1923] 1 Oh. 385 ; 92 L. J. Ch. 273 ; 
129 L. T. 290 ; 89 T. L. R. 187 ; 67 Sol. Jo. 
260, C. A. 


JinnotaHovs : — Apld. Engel 
Consd. The Arantsasu Me 


like v . Musmaim. [19281 A. O. 433. 
fendi, [1939] A. C. 256. 


3122b. .} — Duff Development Co. p« 

Kelantan Government, No. 1264a, ante . 


3122o. 


— During the course of the 


argument a question arose as to the nature 
of the relationship of the Crown to the 
territory of which the North Oharterland 
Concession formed part. So in order to settle 
this question I submitted to His Majesty's 
Secretary of State for the Colonies for his 
decision under the Foreign Jurisdiction Act, 
1890 (c. 37), s. 4, two questions : 44 Was the 
territory now known as Northern Rhodesia 
on Mar. 22, 1928, under the protection of 
His Majesty ? ” or 44 Was it at that date part 
of His Majesty’s Dominions P ” The 
decision of His Majesty’s Secretary of State 
for the Colonies, which by the provisions of 
the Act is conclusive, is that on Mar. 22, 
1928, Northern Rhodesia was a territory 
under His Majesty’s protection. It did not 
then So does not now form part of His 
Majesty’s Dominions (Luxmoorh, J. ).— North 
Oharterland Exploration Co. (1910), 
Ltd. v. R., [1931] 1 Ch. 169 ; 99 L. J. Oh. 
483 ; 143 L. T. 623 5 46 T. L. R. 566. 


3125. Add. Annotation : — Conid. Musmaim v. 
Engelke (1927), 96 L. J. K. B. 824. 

3157. Add. Annotation .—Consd. Be Stollery, Weir 
v. Treasury Solicitor, [1926] Ch. 284. 

3158. Add. Annotation Overd. Re Stollery, Weir 
v. Treasury Solicitor, [1926] Ch. 284. 

3159. Add. Annotation : — Folld. Re Stollery, Weir 
v. Treasury Solicitor, [1926] Ch. 284. 

3163. Add. Annotation : — Folld. Re Stollery, Weir 
v. Treasury Solicitor, [1926] Ch. 284. 

3164. Add. Annotation : — Folld. Re Stollery, Weir 
v. Treasury Solicitor, [1926J Ch. 284. 


PART IV. SECT. 11, SUB-SECT. 4.— A. 

2667 1. Res inter alios acta — 

Conviction for murder.] — On an applica- 
tion by a husband, who has killed his 
wife, or his attorney for a grant of 
administration a certified copy of the 
conviction Is admissible, not merely 
as proof of the conviction, but also as 
presumptive proof of the oomnuanon 
of the crime. — Re Noble (Bask.), (19271 
1 W. W. R. 938.— CAN. 

PART IV. SECT. 11, SUB-SECT. 4.— 0. 

2690 1. Evident* of commission of 
crime — Presumptive evidence.] — Re 

Noble, No. 2667 i, ante. — CAN. 


PART IV. SECT. 11, BUB-SECT. 6.— 
A. (a). 

2739 1. No opportunity to cross- 
examine.] — Held : the evidenoe was 
inadmissible.— Johnson v. (Out.) 
(lOmiS Exoh. a R. 389.— CAN. 

PART IV. SCOT. 11, SUB-SECT. IS. 

6004 V Bow vrcntdr-ProdurtUm^ of 
copy printed in Stottomery Office.)-- 
The I>iftrtqt Ct, Rule s are roles made 
by a minister within Documentary 

the Stationery Office, is prtmd facte 
evidenoe th at the rotes have been 
validly made. — T anqney *• Duramen 


Justice fob County of Kebby, [1928] 
I. R. 358.— IR. 

PART IV. SECT. It, SUB-SECT. 15.— 

sx. Proof— Writ of execution.}— 
Stuart v. Andrews (1827), N. B. Dig . 

332.— CAN. ^ . 

-y. .] — Doe d- Stocking 

t. Watts (1842), 2 Ont. Dig. 2665.— 
CAN. 

PART IV. SECT. 12. SUB-SECT. 10.— 

A. (#)• 

•a. British consul abroad — Certificate 
on point oflaw.b-h Bri^*wnsul may 
prove by bis cert ideate a point of 
foreign law which he is competent to 
prove by affidavit;— § Bams* 
Estate, 11928] 1W.W.R. 601.— CAN. 

PART IV. SE0TjJ2^SUB-SECT. 10.— 

ffsrods 

but must be proved by oajUng the 

PART IV. SECT. IS, SUB-SECT. 10.— 

B. (9)i- 

3157 L AdmtssibiHtv.b-ln an action 

i a 


infancy of pltf. 
(testimony 


in which the alia , 

was in issue : — Hckl : (1 ) bis l . 

that he had seen his birth certificate, 
which was not produced, & that he 
was not of age was not sufficient to 

S ove his minority since it amounted 
no more than hearsay evidence ; 
(2) a certificate of registry of birth 
purporting to be issued under the 
Births & Deaths Registration Act, 
1874 (Imp.), would not be admissible 
in England as evidenoe of pltf./s age, 
sinoeit did not comply ^ with the 
requirements of sect. 38 of Births & 
Deaths Registration Act, 1856, to 
sect. 38 ofl874 Act, & should not be 
admissible here. Moreover, since the 
certificate did not contain or purport 
to contain a copy of or extiact fron} 
the original register of births to did 
not identify or furnish information 
sufficient to identify pltf. as the person 
referred to in the oertl^ate, it was 
not sufficient to establish his mjuorlty. 
— Anthony v. Chanter, [1933] 1 
W. W. R. 810; 1 D. L. R. 684.— 
CAN. 

ts. What the certificate proves— Date 
of birth — Whether conclusive.}— A birth 
certificate under Vital Statistic* Act, 
R. 8. 8., 1936, is only prirrd Jade 
evidence of the date 
KLabatopf V. Popoff. [19391 2 

W. W. tt. 459.— CAN. 
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8165a. Marriage of parents.] — In an action 

brought by pltfs., who claimed to be two of 
the next of kin of an intestate, for administra- 
tion of her estate, the usual order for inquiries 
as to the next of kin & heir-at-law of the 
intestate was made. * In taking those in- 
quiries before the master it became necessary 
to prove the lawful marriage of the parents of 
the intestate before her birth &, as no record 
of the marriage could be found, a summons 
was taken out by pltfs. for the determination 
of the question whether three certificates of 
birth of three of the children, including the 
intestate, of those parents & a certificate of 
death of one of those children were primd 
facie or any evidence of the lawful marriage 
of the parents : — Held : the certificates were 
admissible, but not alone sufficient, because 
taken by themselves they did not identify the 
persons therein mentioned. It would be for 
the master at the inquiry to determine 
whether the certificates, taken in con- 
junction with the other evidence adduced 
before him, were sufficient to establish the 
fact of marriage between the parents in 
question. Re Wintle , No. 3158, overd. — 
Re Stollery, Weir v. Treasury Solicitor, 
[1926] Oh. 284 ; 95 L. J. Ch. 259 ; 134 L. T. 
430 ; .90 J. P. 90 ; 42 T. L. R. 253 % 70 Sol. 
Jo. 385 ; 24 L. G. R. 173, C. A. 

8177a. 7 Marriage of parents of deceased.] — 

Re Stollery, Weir v. Treasury Solicitor, 
No. 3165a, ante, 

8179. Add. Annotation : — Dlstd. Re Stollery, Weir 
v . Treasury Solicitor, [1926] Ch. 284. 

8287. Add. Annotations : — Apprvd. Hendon Paper 
Works Co. v. Sunderland Assmt. Com., 
[1915] 1 K. B. 763. Folld. Fowler (Leeds) v. 
Hunslet Assmt. Com., [1917] 1 K. B. 720. 
Expld. & Dlstd. Gateshead Union Assmt. 
Com. v . Redheugh Colliery, [1925] A. C. 309. 

8288. Add . Citation:— 1 B. R. A. 210. 

Add. Annotations : — Folld. Fowler (Leeds) v. 
Hunslet Assmt. Com., [1917] 1 K. B. 720. 
Expld. Sc Dlstd. Gateshead Union Assmt. 
Com. v. Redheugh Colliery, [1925] A. C. 
309. Hefd. Davis v. Pontypridd Union Assmt. 


Com., Rhondda Overseers & Rhondda U. 0. 
(1916), 85 L. J. K. B. 1545. 

3289. Add. Citation : — 2 B. R. A. 592. 

Add. Annotation : — Expld. Sc Dlstd. Gates- 
head Union Assmt. Com. v. Redheugh 
Colliery, [1925] A. O. 309. 

8809* Add. Annotation : — As to (2) Retd. Hearts 
of Oak Assurance Co. v. A.-G. (1932), 48 
T. L. R. 296. 

3349. Add. Annotation : — Consd. Busby v. 

Avgherino, [1927] 2 Ch. 33. 

8871. Add. Annotation: — Refd. Re Stollery, Weir 
v. Treasury Solicitor, [1926] Ch. 284. 

8877. Add. Annotation : — Consd. Re Stollery, Weir 
v. Treasury Solicitor, [1926] Ch. 284. 

8888 . Add. Annotation : — Consd. Re Stollery, Weir 
v. Treasury Solicitor, [1926] Ch. 284. 

8389. Add. Annotation : — Consd. Re Stollery, Weir 
v. Treasury Solicitor, [1926] Ch. 284. 

8414a. Primft facie of validity.] — A petition 

for nullity of marriage, on the ground that 
at the time of the marriage, which was a 
marriage by declaration in Scotland, Sc which 
had been registered, neither petitioner nor 
resp. had lived in Scotland for twenty-one 
days next preceding the marriage, was dis- 
missed on the ground that petitioner had 
failed to satisfy the ct. of the untruth of the 
statement in the register that resp. had lived 
in Scotland for twenty-one days preceding 
the marriage. — W interbottom v. Winter- 
bottom (otherwise Appleton) (1922), 38 
T. L. R. 813. 

3419a. S. P. Money v. Money & Turner (1927), 
71 Sol. Jo. 666. 

3422a. .] — As Jersey is in the 

diocese of Winchester, it is unnecessary to 
call a Jersey lawyer to prove a marriage 
celebrated in a church in Jersey. — Pritchard 
v . Pritchard (1020), 37 T. L. R. 104. 

3428a. .] — A marriage performed 

by a Church of England clergyman in an 
Anglican Church in British India may be 


PART IV. SECT. 12. SUB-SEGT. 14. 

so. Regulation of Minister of Crown — 
In possession of prosecuting counsel — 
Whether amounts to production .] — The 
fact that counsel for the proseoution 
has a copy of a regulation made by a 
Minister of the Crown in his possession 
at the trial Sc available for the perusal 
of the Justice bearing tbe case, does not 
amount to its “ production ” within 
Canada Evidence Aot, s. 21, at least 
when no opportunity is given the 
accused's counsel to peruse it or object 
to it.— R. v. Yeb Olun Sc Yeb Low 
(S aak.), ri929] 1 D. L. R. 194 ; 50 
Can. Grim. Gas. 440; [1928] 3 W. W. 
R. 558.— CAN. 

PART IV. SECT. 18, SUB-SECT. 16.— 
A. (a).* 

I i. Value as evidence. 1 — Heath 

v. Portage La prairie Oorpn. (1909), 
18 Man. L. R. 693. — CAN. 

PART IV. SECT. 12, SUB-SECT. 19.— 

0. (d) lit. 

se. Certificate of baptism — Admis- 
sible. }— Sutherland v. Young (1884), 
1 Man. L. R. 38.— CAN. 


sg. Evidence of marriage — Authenti- 
cated certificate — India. }— H. proved 
desertion by W. Sc asked for an order 
for restitution of conjugal rights, 
failing whioh a divoroe. Tbe marriage 
had been solemnised in India & was 
sworn to by H. The marriage certi- 
ficate was not authenticated : — Held : 
an order for restitution would be 
granted, but no further proceedings 
must be taken In the matter until a 
duly authenticated certificat e of the 
marriage was produoed. — Dwyer v . 
Dwyer, [1933] N. L. R. 598.— S. AF. 

PART IV. SECT. 12, SUB-SECT. 19.— 
C. (a). 

so. Evidence of marriage — Certified 
extract from register .) — The Grown in a 
trial for bigamy called a Roman 
Catholic priest, a native of Yugoslavia, 
who produoed what purported to be a 
certified extract from the marriage 
register of a parish In Yugoslavia, 
showing an entry whioh the accused 
admitted was that of his own marriage 
with a woman in that oountry. The 
witness himself had not officiated at 
the oeremony. He stated that he was 
well acquainted with the priest who 
had issued the certificate. Sc that he 
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could identify the signature thereon. 
The identity of the parties was estab- 
lished : — Held : (1) the strict rule of 
the common law of England relating 
to the proof of foreign marriages applies 
in New Zealand despite the greater 
difficulty in the Dominion of proof Sc 
in obtaining evidence ; (2) the priest, 
who, on being recalled, stated that the 
parish priest was paid a fee by the 
Government for keeping the register 
Sc issuing certificates of marriage Sc 
that such certificates were ac- 
cepted in tbe cts. of Yugoslavia in 
proof of the marriage, was an expert 
qualified to testify as to the marriaA 
law of Yugoslavia ; (3) the copy of the 
register was admissible in evidence. — 
R. v. Iuoh, [1935] N. Z. L. R. 90.— 
NX 

PART IV. SECT. 12, SUB-SECT. 10.— 

C. (f). 

8406 i. Admissibility . }— An extract 
from a marriage register kept In a 
Scottish parish Sc duly authenticated 
Sc signed by the registrar is admissible 
In a Canadian ct. to prove the marriage 
of accused obarged with bigamy, by 
virtue of 1854 Act (Imp*). — R* «■ 
XtoiRS, [1933] 2 D. L. R. 110 ; O. R. 
169-59 0. C. 0. 330.— CAN. 


VoL XXII. — Evidence. Cases 8488a— 8686. 


proved either (1) by production of the India 
Office certificate, or (2) under Evidence 
(Colonial Statutes) Act, 1007 (c. 16), by 
production of the marriage certificate issued 
from the Church & signed by the clergyman, 
together with the relevant Indian Act. — 
Pawson v . Pawson (1930), 99 L. J. P. 142 : 
143 L. T. 440 ; 46 T. L. R. 543. 

3428b. Of entry in ecclesiastical register 

—With relevant Indian Act.}— Pawson v. 
Pawson, No. 3428a, ante . 

3485a* .] — A marriage in the 

Anglican Cathedral at Shanghai, China, may 
be proved by the production of the marriage 
certificate, duly signed by the clergyman, as a 
common law marriage. — Matthews v. 
Matthews (1930), 99 L. J. P. 142 ; 143 L. T. 
440; 46 T. L. R. 643. 

3486a. South Africa.] — Water- 

field v . Waterfield & Pretorius (1929), 
73 Sol. Jo. 300. 

3437a. .] — L. (otherwise 

B.) v. L. (1919), 36 T. L. K. 148 ; 64 Sol. Jo. 
225. 

3437b. British North Borneo.] — Win- 

mill v. Winmill (1934), 78 Sol. Jo. 536. 

(e) Foreign Countries (p. 342). 

See Evidence (Foreign, Dominion & 
Colonial Documents) Act, 1933 (c. 4). 

8451a. Belgium — Evidence (Foreign, 

Dominion & Colonial Documents) Act, 1933 
(c. 4).] — For the first time in divorce pro- 
ceedings the solemnisation of a marriage 
abroad was proved by means of the procedure 
permitted by above Act, & the Evidence 
(Belgium) Order, 1933, made thereunder. 


The duly authenticated Belgian certificate of 
marriage was accepted ’ as proof of the 
marriage. — North v. North & Ogden (1936), 
105 L. J. P. 56 ; 154 L. T. 498 ; 52 T. L. R. 
380 ; 80 Sol. Jo. 208. 

3466. Add. Annotation : — Refd. R. v, Moscovitch 
(1927), 138 L. T. 183. 

3483a. .] — Held : the production of the 

register from the custom house was con- 
clusive evidence of ownership. — Marsh v, 
Robinson (1802), 4 Esp. 98 ; 170 E. R. 656, 
N. P. 

3513a. Stationers’ Hall register — Of flfst per- 
formances of dramatio productions.}— Falcon 
v. Famous Platers Film Co., Ltd., No. 
624a, ante . 

3526. Add. Annotation: — Refd. R. v. Minister of 
Health, Ex p. Yaffe, [1930] 2 K. B. 98. 

3543. Add. Annotations : — As to (2) Consd. Falcon 
v. Famous Players Film Co. (1926), 135 L. T. 
650. Apld. Re Stollery, Weir v. Treasury 
Solicitor, [1926] Cb. 284. 

3547. Add. Annotation : — Refd. Stoney v. East- 
bourne R. D. C., [1927] 1 Ch. 367. 

3572. Add. Annotation : — Refd. Busby v. Avghe- 
rino, [1928] A. O. 290. 

3580. Add. Annotation : — Refd. Busby v. Avgbe 
rino, [1928] A. C. 290. 

3584. Add. Annotation : — Refd. Stoney v. East- 
bourne R. O. & Devonshire (1926), 135 L. T. 
281. 

3589. Add. Annotation : — Refd. Busby v. Avghe* 
rino, [1928] A. C. 290. 

3686. Add. Annotation: — As to (2) Consd. Busby 
v. Avgherino, [1927] 2 Ch. 33. 


PART IV. SECT. 12. SUB-SECT. 19.— G. * 

•f. Register of titles to land kept 
under Local Registration of Title 
( Ireland ) Act , 1891 (e. 60).]— The above 
resister is a public register Sc the 
documents kept in the office for registra- 
tion of titles are public documents. — 
Re Fitzgerald, [1925] 1 I. R. 42. — 
IR. 

■g. Proprietor's Registry Book . } — 
Fulton t». Greelman, [19301 4 D. L. R. 
43 ; on appeal , [1931] S. C. R. 221 ; 1 
D. L. R. 733.— CAN. 

PART IV. 8EOT. 12. SUB-SECT. 20. 

sh. Weight of evidence .) — The Im- 
portance as evidence of revenue 
records, admissible under Indian 
Evidence Act. 8. 35, varies with the 
circumstances. — Gangabai v. Fakir- 
gowda (1929), I. L. R. 54 Bom. 336.— 


PART IV. SECT. 12, SUB-SECT. 21. 

s I. How proved .) — The contents 

of a statute of any province within the 
Etna's dominions may be proved by 
the production of a copy purporting 
to be printed under the authority of 
the Legislature of that province. — 
Northern Trusts Co. v. McLean, 
gJ926] 3 D. L. R. 93 ; 58 O. L. R. 083.— 


PART IV. SECT. 12, BUB-SECT. 22. 

m 1. .) — In order to prove the 

atmospheric temperature in 8ydney 
on certain days the Chief Clerk in the 
New South Wales division of the 
Meteorological Department was called. 
He produced a small book bearing the 


imprint of the Federal Govt. Printer, 
& entitled “ Commonwealth Meteoro- 
logical Bureau, Division No. 4, New 
South Wales Meteorological Observa- 
tions taken at Sydney " on tho material 
dates. He also gave evidence that the 
book was kept m the Department by 
the permanent officers of the Depart- 
ment in Sydney ; that these officers 
were public officers In the Department 
making records, in the book, of 
temperatures & other things ; & that, 
in nis experience, observations & 
records had been made in a similar 
maimer for the past twenty-eight years. 
On this evidence the book was admitted 
in evidence. On appeal : — Held : the 
book was a public document, &, con- 
sequently, it had rightly been admitted 
in evidence. — Batlow Packing House 
Sc Cool Stores Rural Co-operative 
Society, Ltd. v. Commonwealth & 
Dominion Line, Ltd. (1937), 37 S. R. 
N. S. W. 314; 54 H. S. W. W. N. 
83.— AUS. 

■J. Records of secretary of province — 
Entry as to delivery of patent — In 
secretary's handwriting — Whether proof 
of possession of patent.) — Qu. : whether 
the evidence of the secretary of the 
proviuoe, that it appears by an entry 
In his own handwriting, In a book kept 
for such entries, that a patent was 
delivered to A., Sc that he therefore 
folt sure that it was delivered to A. 
or his servant, but has no recollection 
of it, is sufficient to charge A. in trover 
with the possession of such patent.— 
Hampson v. Boulton (1836), 5 O. 8. 
23.— CAN. 


PART IV. SECT. 13, BUB-SECT. 2.— A. 

8079 v. .1 — Account books are 

admissible in evidence, under Evidence 
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Act. 1872, s. 84. without any formal 

8 roof that they were regularly kept In 
tie course of business. The Legis- 
lature, in sect. 34, has dispensed with 
the neoessity of such formal proof, 
which was required by the former Act 
II. of 1855. In order that account 
books may be deemed regularly kept 
in the course of business, it Is not 
necessary to show that they had been 
entered up as & when tho transactions 
took place. — Kmpkror v. Narbada 
Prasad (1929), I. L. It. 51 AIL 804.— 
IND. 

■1. Corporation or partnership books.) 
— Deffcs., stockbrokers, were indicted 
8c tried (a) for conspiracy by fraudu- 
lent means to defraud customers ; 
(b) for conspiracy by fraudulent means 
to affect the public market price of 
stocks publicly sold ; (e) tot that with 
Intent to make gain or profit by the 
rise or fall of stocks they made agree- 
ments for the sale or purchase of stocks 
in respect of which no delivery was 
ever made or intended to be made ; — 
Held: books of account, records, Sc 
other documents of defts. were pro- 
perly admitted at the trial. — R. v. 
Smart Sc Young ; R. v. Paterson Sc 
Campbell ; R. v. Stobie & Forlong, 
[1931] 2 D. L. R. 207; O. R. 170; 
55 Can. C. C. 310.— CAN. 


PART IV. SECT. 13, SUB-SECT. 2.— B. 

sb. To prove to whom credit given .) — 
White v. Miller (1888), 27 N. B. R. 
143.— CAN. 

•d. To prove sale of goods — Entry in 
ledger .) — In an action for the price of 
goods sold Sc delivered entries In the 
pltf.’a ledger are not proof of the sales. 
— Lischinsky V. AULD, [19321 3 

W. W. R. 091.— CAN. 



Cum 8757—8859. Englibh and Empire Digest Supplement. 


8757. Add. Annotation : — Reid. A/S Kendal v. 
Arcoe, Ltd., [1937] 3 All B. K. 677. 

8784. Add. Citation :—2 B. K. A. 582. 


8802a* .1 — Haynes v. Hatton (1828), 6 

L. J. O. S. K. B. 231. 

Annotations .* — Consd. Bemery v . Windham (1844), 5 Q. B. 
186 ; White v. Morris (1868), 11 a B. 1016. 

8824. Add. Annotation : — Consd. Be Stempel v. 
Bunkek, [1938] 1 All E. R. 238. 

8881. Add. Annotation : — Reid. De 
Bunkek, [1938] 1 All E. K. 238. 

£832. Add. Annotation : — Consd. Be Stempel v. 
Bunkek, [1938] 1 All B. R. 238. 


8850a. Following letters.] — Letters following 

a letter written “ without prejudice ” should 
be treated as being also inadmissible, unless 
there k a clear break in the chain of corre- 
spondence to indicate that the ensuing letters 
are open. — India Rubber, Gutta Percha & 
Telegraph Works Co., Ltd. v. Chapman 
(1920), 20 B. W. 0. 0. 184, 0. A. 


8860. Add. Annotation : — Refd. Hobbs v. Tinling. 
Hobbs v. Nottingham Journal, [1929] 2 
K. B. 1. 

8889. Add. Annotation : — As to (1) Refd. Re Davy, 
[1936] P. 1. 

8902. Add. Annotation : — Refd. Layzell v. Thomp- 
son (1927), 137 L. T. 100. 

3907. Add. Annotation :—A* to (3) Refd. Moser 
v. Ambleside U. B. C. (1926), 89 J. P. 118. 


8911. Add. Annotations : — Consd. Stoney v. Bast- 
bourne R. C. Sc Devonshire (1920), 96 L. J. Oh. 
312 ; Trafford v. Thrower (1929), 46 T. L. R. 
602. Refd. Hue v. Whiteley, [1929] 1 Oh. 
440. 


8914. After thk ease add “ See, also, Highways, 
Nos. 355a, 355b.” 

8919a. To prove stats of premises.] — Bob d. 

Fenton v. B u tc her (1847), 9 L. T. O. S. 82. 

8921. After thk case add 

.} — See Rights of Way Act, 1932 

(c. 46), s. 1 (4). 

8922. Add. Annotation : — Consd. United States 
Shipping Board tf. St. Albans Ship, [1931] 
A. 0. 032. 

8988. Add. Annotation : — Consd. United States 
Shipping Board v. St. Albans Ship, [1931] 
A. O. 032. 

8984. Add. Annotation : — Consd. United States, 
Shipping Board v. St. Albans Ship, [1931] 
A. 0. 032. 

8985a. Dimensions Sc relative proportions of 

subject-matter.} — (1) Clearly a photographic 
picture cannot be relied upon as proof in 
itself of the dimensions of the depicted object 
or objects, Sc cannot be made properly avail- 
able to establish the relative proportions of 
such objects except by evidence of personal 
knowledge or scientific experience to demon- 
strate accurately the facts sought to be 
established. 

(2) The extent to which Sc the processes 
by which an accurate topographic plan can 
be produced from a pictorial delineation of a 
scene are matters of common knowledge 
could hardly be said, though such questions 
have long occupied the attention of men of 
science (Lord Mhrrivale, P.). — United 
States Shipping Board v. The St. Albans, 
[1931] A. O. 032 ; 100 L. J. P. O. 73 ; 144 
L. T. 001 ; 47 T. L. R. 246 ; 18 Asp. M. L. 0. 
190, P. 0. 

8959. Add. Citation .—130 L. T. 445. 


PART IV. SECT. 13, SUB-SECT. 4. 

tf. Books of railway companies — 
Tiepair book.) — Canada Central Ry. 
Go. v. McLaren (1883). 8 A. R. 664.— 
CAN. 

PART IV. SECT. 13, SUB-SECT. 5. 

d I. .] — A book main- 

tained by members of a family of 
hereditary bards, containing entries 
of domestic events occurring in the 
family to which they rendered service, 
the events recorded being such as are 
usually known to a family bard In 
connection with his calling: — Held: 
admissible as evidence concerning the 
relationship of the members of the 
family, whose history was entered 
therein. — An and i v. Nand Lal (1984), 
I. L. R. 46 All. 666.— IND. 

PART IV. SECT. 13, SUB-SECT. A, 

1 In pursuance of common 

object.) — Held : letters, written by the 
mother of a petitioner in a stilt for 
restitution of conjugal rights, which, 
if written by petitioner would have 
been evidenoe of her lack of sincerity, 
were admissible against her on it being 
proved that they wercr written in pur- 
suance of an object common to peti- 
tioner 8c her mother. — Thomas v. 
Thomas 0931), 31 S. R. N. S. W. 169 ; 
48 N. 8. W. W. N. 21.— AUS. 

PART IV. SECT. 18, SUB-SECT. 7.— B. 

8848 u. 8 P. Merry v. Machin 
(1996). 47 N. L. R. 236.-8. AF. 

j l Subsequent correspondence 

on same subject.)— In order to render 
letters written u without prejudice** 
inadmissible as evidenoe it must appear 
that there was a dispute or negotiations 


pending between the parties 8c that the 
letters were written bond fide with a 
view to its settlement. Letters written 
“ without prejudice ** protect subse- 
quent correspondence on the same 
subjeot-matter. — MoLbod t>. Pearson, 
[1981] 8 W. W. R. 4 : 4 D. L. R. 673.— 
CAN. 

PART IV. SECT. 13, SUB-SECT. 11. 

3870 i. Admissibility.) — Held .* a 
telegram reoeived by pltf. from 
deoeased was not admissible in evidence 
without proof that deceased had sent 
a telegram in those terms, & that the 
original telegram, signed by deceased, 
had been destroyed or lost. — Adamson 
v. Vaohon (Saak.) (1912), 22 W. L. R. 
494.— CAN. 

PART IV. SECT. 13, SUB-SECT. 12. 

q i. .] — Will proved before 

& notary public, 8c recorded during 
the lifetime of testator, properly 
admitted in evidence. — M urray v. 
BOOT <1896), 33 N. B. R. 361.— CAN. 

sd. Necessity for production of. 1 — 
Where pltf.'a counsel in opening his 
oaee stated it as a question of legiti- 
macy, 8c that deft, claimed under a 
will, & the defenoe was conducted 
without the production of the will, 
as if the statement of the oounsel had 
rendered that unnecessary : — Held : it 
ought to have been produced, — Dos 
d. Breakey e. Bbsakey (1846), 2 
U. a K. 349.— CAN. 

PART IV. SECT. 15. 

— .1 — The maps 4c sur 



publicity & notice to persons Interested 
as to be admissible as valuable evi- 
denoe of the. state of things at the 
time they were made. — Rai Bahadur 
Radha Kishttn v. Shy am Das (1934), 
I. L. R. 13 Pat. 61.— IND. 


sa. Necessity for evidence of nature of 
plan < ] — A plan will not be admitted 
where no evidenoe is called to show 
what it really was. or that it was a 
certified copy of a plan deposited in the 
Crown Land Office.— Cormier v. 
LeBlano, [1935) 2 D. L. R. 803; 
9 M. P. R. 164.— CAN. 


PART IV. SECT. 17. 

sb. Reconstruction of crime .) — In the 
course of a culpable homicide trial 
arising out of the shooting by the 
aooused, a warder, of one of a gang of 
convicts In his charge, the Crown 
tendered in evidenoe, through the 
photographer, photographs of the 
soene of the shooting taken two days 
afterwards 6c showing a partial recon- 
struction of the incident. The evi- 
dence was objected to HeW .* the 
photographs were not admissible. — R. 
v. Prktoriub (1930), 61 N. L. R. 352. 
— 8. AF. 

sd. Photograph of body of murdered 
person .] — Photographs of the body are 
admissible against on e ac cused of 
murder. — R. v. O'Donnell, 1193 
2D.L.B. 617 ; 65 Gan. O. O. 299.* 
CAN. 

PART IV. SECT. 18, SUB-SECT. 8. 

8958 L Surveyor's report .] — Held: 
not admissible to prove the extent of 
the lands he was employed fcosurver.— 

817.— CAN. 



ToL xm— Evidenoe. Caaaa 8875a— 4067 


Part V. — Witnesses 


8975m. * A Judge cannot exclude a child- 

witnees from the oox on the ground that the 
case is unfit for him or her to be concerned 
in $ hie power is limited to the usual inquiry 
about the child’s underst anding of an oath or 
of the duty of telling the truth. — R. . v. 
Moscovitch (1924), 18 Or. App. Rep. 37, 
O. 0. A. 

8980m. Examination by Judge in private 

— Illegal.] — The examination of a child 
witness by the judge in private in order to 
ascertain whether the witness was capable of 
understanding the nature of an oath is illegal 
& is sufficient to invalidate a conviction. — 
R. v. Dunne (1929), 99 L. J. K. B. 117 ; 143 
L. T. 120 ; 21 Or. App. Rep. 176 ; 29 Oox, 
0. O. 149, 0. 0. A. 

4018. Add. Annotations : — As to ( 1) Consd. Spigel- 
man v. Hocken, Goldblatt v, Hocken (1933), 
160 L. T. 266. Refd. Robinson v. South 
Australia State (No. 2), [1931] A. O. 704; 
Rowell v. Pratt, [1936] 2 K. B. 220. 

4014. Add, Annotation : — As to (1) Consd. Rowell 
v, Pratt, [1936] 2 K. B. 226. 


4015. Add, Annotation: — Consd. Spigolman v, 
Hocken, Goldblatt v, Hocken (1933), 160 
L. T. 266. 

4019. Add, Annotation : — Consd. Spigelman v, 
Hocken, Goldblatt v, Hocken (1933), 150 
L. T. 266. 

4027. Add, Annotation: — Reid. Isaacs t>. Oook» 
[1925] 2 K. B. 891. 

4028. Add, Annotations : — Refd. Hearts of Oak 
Assurance Co. v, A.-G, (1931), 47 T. L. R. 
679 ; O'Connor v, Waldron, [1936] A. C. 70. 

4029. Add, Annotation: — Apld. Isaacs v Cook, 
T1925] 2 K. B. 391. 

4080. Add, Annotation : — Consd. Rowell v, Pratt, 
[1936] 2 K, B. 220. 

4066. Add. Annotation : — Refd. Triplex Safety 
Glass Co. v. Lancegaye Safety Glass (1934), 
Ltd., [1939] 2 K. B. 396. 

4057. Add. Annotation : — Refd. Triplex Nafety 
Glass Co. v. Lancegaye Safety Glass (1934), 
Ltd., [1939] 2 K. B. 396. 


PART IV. SECT. 20. 

I. Accounts — Carbon copies — 

Whether books within County Courts 
Act, 1913, 8. 138.] — Qu. .* whether 
carbon copies of slips showing an 
account for goods alleged to hare been 
sold Sc delivered are “ books ” within 
sect. 138 of County Courts Act, 
R. S, M. t 1913, o. 44. — Fargey v. 
Holyk, [1929] 3 D. L. R. 682; 2 
W. W. R. 204 ; 38 Man. L. R. 220.— 
GAN. 

q I. .] — Held : a certificate 

of guardianship was not a public or 
other official book, register or record 
within sect. 35 of Evidence Act, & an 
entry therein relating to the age of a 
minor was not in itself admissible in 
evidenoe to prove the age. — Satd-un- 
nissa Bibi v. Ruqaiya Bmi (1930), 
I. L. R. 53 All. 428.— IND. 

■e. Certificate of weighmaster. ] — Held : 
primd facie evidenoe only of weight at 
the time of weighing. — Tknold Sc 
Tannab v. Canadian Pacific Ry. Co., 
[1927] 3 D. L. R. 695 ; [1927] 2 
W. W. R. 491 ; 33 Can. Ay. Oas. 86 ; 
21 Sask. L. R. 665.— GAN. 

•I. Resolution of Bar Association .] — 
In order to enable a ct. to admit in 
evidenoe a resolution of a Bar Associa- 
tion it is necessary to establish that it 
was passed at a meeting specially Sc 
properly convened for the purpose, 
which implies that the meeting should 
have been convened after reasonable 
notice in the manner prescribed by 
the regulations of the Association, Sc. in 
the absence of any regulations on the 
subject, personal notice to all the 
available members of the Association, 
so that they may have proper oppor- 
tunity to attend the meeting & to 
express their views thereat. — Chatub 
Bhuj v. Crown (|930), L L. R. 12 
Lah* 385.— IND. 

. sk. Minutes of trade union.] — Pltf. 
in an action against a registered trade 
union Sc certain members thereof called 
at the trial for the production of the 
minutes of a specified meeting of a 
Branch Executive of the union : — 
Held.* In the absence of any proof 
how Sc by whom the minutes were kept , 
or that they had been confirmed as 
correct by the Branch Executive or 
any officer thereof, or admitted as 
correct by any of defts., the docu- 
ment should be rejected. — Atkinson 
v. Lamont (1938), Q. 8. R. 33. — AUS. 


PART V. SECT. 1, SUB-SECT. 1.— 
A. (a). 

3974 m. New trial ordered 

in an action for negligenoe,- on the 
ground that the trial Judge had not 
expressly directed the Jury that the 
law required that the case should not 
be deolded on the testimony of the 
infant pltf., seven years old, who was 
not sworn, unless it was corroborated 
by some other material evidenoe ; 
although he had warned the jury to 
consider her testimony very carefully. 
— Robinson v. Burns Sc Co., Ltd. Sc 
Church, [1928] 1 D. L. R. 610 ; [1928] 1 
W.W.R.76; 23 Alta. L.R. 170.— CAN. 

8974 iv. .] — " Other material 

evidence ** within the requirement of 
Alberta Evidenoe Act, a. 19, that the 
unsworn testimony of a child of tender 
years must be corroborated, means 
evidenoe material to the issue which 
must be sustained by the party on 
whose behalf the child’s evidenoe is 
adduced ; therefore, where that issue 
is negligence, it means evidenoe relating 
to the alleged negligenoe. The evidenoe 
relied on as corroborative in the present 
case did not go so far as to touch the 
question of negligenoe. — Cuthbertbon 
r. Lethbridge, [1828] 2 D. L. R. 562 ; 
[1928] 1 W. W. R. 816 ; revsd .. [1929] 
4 D. L. R. 1052; S. O. R. 176.— CAN. 

8976 It. .] — A child of ten said, 

" 1 know I have got to tell the truth, 
I know where you go when you don't 
tell the truth, to gaol ” : — Held : this 
answer was not inconsistent with an 
understanding of the nature Sc quality 
of an oath, although showing no 
appreciation of reward Sc punishment 
in a future state. — Spooner v. Taylor, 
[1926] 8 . A. S. R. 396.— AUS. 

8979 iv. Canada Evidence 

Act, s. 16.1— Sankbt v. K., [19271 4 
D. t. R. 245 ; [1927J S. C. R. 436; 
48 Can. Crim. Oas. 97. — GAN. 

8979 v. .}— R. v. Fitz- 

patrick, [1929) 1 D. L. R. 806 : 1 
W. W. R. 398 ; 51 Can. Crim. Oas. 
146; 40 B, C.^ 478.— CAN. 

3979 rt — .1 — A witness, 

although only five years Sc about nine 
months old, found competent to take 
the oath : — Held : therefore, it was the 
dear duty of the ct. to administer the 
oath.— STRACHAN *. MoGiKM, 11936)1 
W. W. R. 412 ; 60 B. C. R. 894.— CAN. 
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PART V. SECT. 1. SUB-SECT. 1.— B. 

g (p. 390) I. Agent conducting 

case. An agent conducting a oase In 
the Burgh polloe ct. Is a competent 
witness in the oause. — Campbell v. 
Cochrane, [19281 S. C. (J.) 25.— SCOT. 

p (p. 391)1. .] — A prosecutor who 

has conducted a preparatory examina- 
tion in a magistrate's at. is a competent 
witness for the Crown at the trial. — 

R. v. Becker, [19291 App. D. 167. — 

S. AF. 

sg. Juryman in first action — On 
hearing of new trial. 1 — At the hearing 
of a new trial, a juryman In the first 
action was called to give evidenoe as 
to what he saw whilst on a view with 
his fellow jurymen. His evidenoe was 
rejected on the ground that having 
been a juryman in the first action ho 
was not competent to give evidence 
at the new trial ; — Held : the witness 
was competent to give evidenoe of 
what he actually saw Sc observed 
provided the evidenoe was otherwise 
admissible. — Mackay v. Elias (1928), 
28 S. R. N. 8 . W. 340 i 46 N. S. W. 
W. N. 86 .— AUS. 

4001 i. Solicitor.} — A solr. is 

a competent witness for his client. Sc, 
when he is not also acting as an 
advocate, there 1 b nothing reprehensible 
in his being a witness. While an 
advocate can testify for a party whose 
oause he is conducting, the practice 
Is highly objectionable. — Parry v. 
Parry, [1926J 3 D. L. R. 95 j [1926) 
2 W. W. R. 185 ; 20 Sask. L. R. 474.— 
CAN. 

PART V. SECT. 1, SUB-SECT. 2. 

11. .1— ANDREWS v. Hop- 

KXN8^1932] 3 D. L. R. 459 ; 5 M. P. R. 

PART V. SECT. 2, SUB-SECT. 4.— 
B. (a). 

4060 xxl. .1 — Under Canada 

Temperance Act, 1878, s. 123, accused 
U not bound to criminate himself.— R.e. 
HALPIN (1886). 12 O. R. 330.— CAN. 

4060 xxtl. .1 — The refusal “ to 

answer any question touching the 
oase " In Liquor License Act, s. 116, 
means any question which may be 
lawfully put, which the witness Is 
otherwise bound to answer. — Re Ask- 
with (1899), 31 0. R. 150.— CAN. 




3mm 4066-4305. English and Empire Digest Supplement. 


4066. Add . Annotation : — Retd. Shenton v. Tyler, 
[1930] Oh. 620. 

44)77. Add, Annotations: — Apprvd. & Apld. Re 
Paget, Exp, Official Receiver, [1927] 2 Oh. 85. 
Retd. Re Jawett, [1929] 1 Oh. 108. 

4085a. Return to Potato Marketing Board — 
Agricultural Marketing Act, 1931 (o. 42), 
8. 17 (2).] — A return made by a mower of 
potatoes to the Potato Marketing Board set 
up under Agricultural Marketing Act, 1931 
(c. 42), is privileged from production in all 
legal proceedings other than those specifically 
mentioned in the proviso to sect. 17 (2) 
of the Act — namely, “ legal proceedings 
(including arbns. ) under this Act or any 
scheme made thereunder, or for the purpose 
of any report of such proceedings, or in so 
far as the disclosure is required or authorised 
by this Act, or any scheme made there- 
under.” 

Per Lord Maugham : If alitigant is unable 
to secure the production at the trial of a 
document in the hands of a third party who 
has no just excuse for withholding it, that 
alone is not a ground for holding that a sub- 
stantial wrong or miscarriage of justice has 
been qccasioned, or for ordering a new trial. 
Such a litigant is in no better position to 
demand a new trial than one who failed to 
secure the attendance on subpoena of a 
witness, the other party to the litigation 
being in no way responsible for the failure. — 
Rowell v. Pratt, [1938] A. C. 101 ; [1937] 
3 All E. R. 660 ; 106 L. J. K. B. 790 ; 167 
L. T. 369 ; 63 T. L. R. 982 ; 81 Sol. Jo. 
766, H. L. 

4130. Add, Annotation : — Refd. R. v, Bath Com- 
pensation Authority, [1926] 1 K. B. 686. 

4148. Add, Annotation : — Reid. Minter t>. Priest, 
[1920] 1 K, B. 666. 

4161a. Acting lor partner.] — A., a solr., being 

engaged in negotiations for the sale of an 
estate of his own, devolved the conduct of 
the business with regard to it on hip partner, 
& made certain statements to him : — Held : 
the relation of solr. & client existed between 
them, & the communications were privileged. 
— Beamish v, Owens (1846), 7 L. T. O. S. 66. 

4190. Add, Annotation : — Consd. Minter v. Priest, 
[1929] 1 K. B. 665. 

4192. Add, Annotation : — Apprvd. Minter v. Priest, 
[1929] 1 K. B. 656. 

4199. Add, Annotation: — Apld. Minter v. Priest, 
[1929] 1 K. B. 665. 

4201. Add, Annotation : — Apprvd. Minter v. Priest, 
[1929] 1 K. B. 666. 

4213a. .] — (1) Communications 

passing between a solr. & a prospective client 
with a view to the client retaining the solr. 
on professional business are privileged from 


disclosure, even if the solr. does not accept 
the retainer. 

(2) Conversations between a solr. & client 
relating to the business of obtaining a loan 
for the deposit on the purchase of real estate 
are privileged from disclosure, as the business 
is professional business within the ordinary 
scope of a solr.’s employment. 

(3) Where the relation of solr. & client is 
established, any conversation passing between 
them, to be protected from disclosure, must 
be fairly referable to that relation ; it must 
be for the purpose of riving or receiving 
professional advice. — Minter v. Priest, 
[1930] A. C. 658 ; 99 L. J. K. B. 391 : 143 
L. T. 57 ; 46 T. L. R. 301 ; 74 Sol. Jo. 
200, H. L. 

Annotation : — Generally , Consd. Harris v, Harris (1980), 47 
T. L. E. 15. 

4217. Add, Annotation: — Refd. Minter v. Priest, 
[1929] 1 K. B. 666. 

4218a. .] — Minter v. Priest, No. 4213a, 

ante, 

4228a. * .] — Pltf., who had been 

employed by deft, to take care of his house, 
but who had subsequently left it, brought an 
action against him for breach of promise of 
marriage. Deft, had threatened to proceed 
criminally against her on a charge of taking 
away some of his property from the house. 
The ct. refused to compel pltf.’s attorney to 
disclose her place of residence, as deft, knew 
who she was, 6c had avowed that he sought 
the information with the view of effecting 
her arrest on the criminal charge. — Harris v. 
Holler (1849), 19 L. J. Q. B. 62. 

Annotation .-—Reid. Cox v. Bookett (1865), 18 C. B. N. 8. 
239. 

4237a. .] — Communications made by 

one of the spouses pending the possible 
institution of proceedings for divorce to a 
solr. who has hitherto acted as their common 
adviser are within the scope of professional 
privilege. In subsequent matrimonial pro- 
ceedings in a ct. of summary jurisdiction 
between the spouses, the solr. is not an 
admissible witness to prove a statement 
made by one of them involving an admission 
of adultery. — Harris v, Harris, [1931] P. 
10 ; 99 L. J. P. 149 ; 144 L. T. 159 ; 96 
J. P. 1 ; 47 T. L. R. 15 ; 74 Sol. Jo. 765; 
28 L. G. R. 641 ; 29 Cox, O. C. 189. 

4269. Add, Annotation : — Consd. Minter v. Priest, 
[1929] 1 K. B. 655. 

4269a. Admission of adultery.] — Harris v, Harris, 
No. 4237a, ante, 

4275. Add, Annotation : — Refd. Minter v. Priest, 
[1929] 1 K, B. 655. 

4286. The first line of the text of the paragraph 
should read “ Where at law the party calis 4 ” 

4805. Add. Annotation : — Consd. Watt v. Longa- 
don, [1930] 1 K. B. 130. % 


PART V. SECT. 2, SUB-SECT. 4.-C. 

4105 1. Who may take objection— Not 
counsel .} — The otium for protection 
against incriminating questions is a 
personal one & must be made by the 
party himself & under oath. The 
objection of his counsel will not do. — 
R. v . McIntyre (1909), 7 E. L. R. 60. 
—CAN. 


PART V. SECT. S, SUB-SECT. 4.— F. 

sh. Privilege taken away by pro- 
vincial statute — Right to claim special 
privilege under Canada Evidence Act, 
e. 5 — Witness must have objected to 
giving evidence.}- — R. t>. Habooubt, 
(1930] 3 D. L. R. 69 ; 63 Oan. a C. 
166.— CAN. 

PART V. SECT. 2, SUB-SECT. 9. 

e 1. .] — There Is no protection 

afforded by the Evidence Act to a 

18 


doctor as snob. When a doctor Is 
called to give evidence he Is in the 
same position as any other person not 
•exempted by the Act. It Is his duty 
to assist the ot. in every way possible 
& to disclose to the ot* all the informa- 
tion in his possession relevant to the 
matter in issue. He cannot claim 
privilege, on the allegation that the 
relationship of doctor Sc patient is 
confidential. — Hnwm.Kfw a IT sum EM 
(1932), I. L. R. 56 All. 134.— DID. 



VoL XXII. — Evidence. Cates 4807—4649. 


4807. Add. Annotation : — Gonad. Shenton v. Tvler. 
[1939] Ch. 620. 

4308* Add. Annotation : — Consd. Shenton v. Tyler, 
[1939] Oh. 620. 

4309. Add. Annotation : — Consd. Shenton v. Tyler, 
[1939] Ch. 620. 

4809a. Effect of Evidence Amend- 

ment Act, 1853 (c. 83), s. 8.] — There has never 
been a rule at common law that communica- 
tions between husband & wife during the 
marriage are privileged. Widowers & widows 
do not come within the scope of Evidence 
Amendment Act, 1853, s. 3. — Shenton v. 
TVXER, [1939] Ch. 620 ; [1939] 1 All E. R. 827 ; 
108 L. J. Ch. 256 ; 160 L. T.314; 55 T. L. R. 
522 ; 83 Sol. Jo. 194, C. A. 

4409* Add. Annotation : — Retd. Rowell v. Pratt, 
[1937] 3 All E. R. 660. 

4420. Add. Annotation : — As to (1) Refd. Elias v. 
Pasmore, [1934] 2 E. B. 164. 

4428a. Application to set aside — Whether 

*• In 99 action.] — Held : an application by 
a person, who had been served by one of 
the parties to an action with a subpoena duces 
tecum , to set the subpoena aside was an 
application “ in ” the action within R. S. C., 
Ord. 52, r. 2, although appet. was not a party 
to the action. & the application could not be 
heard. — R. v. Investors’ Review, Ltd., 
Ex p. Wheeler, [1928] 2 K. B. 644 ; 97 
L. J. K. B. 802 ; 140 L. T. 43 ; 44 T. L. R. 
724 ; 72 Sol. Jo. 570, D. O. 


4461a. .] — The possession of a solr. is, for the 

purpose of a subpoena duces tecum , the 
possession of the client. — Jordan v. Roberts 
(1862), 7 L. T. 68. 

4472a. Court not entitled to impound.] — 

Re Till, Ex p . Parsons (1871 ), 19 W. R. 325. 

4477. Add. Annotations : — Refd. Re Cameron’s 
Coalbrook, etc. Ry. (1859), 25 Beav. 1 $ 
Lockett v. Cary (1864), 3 New Rep. 405; 
Fowler v. Fowler (1881), 29 W. R. 800 ; Re 
Hawkes, Ackerman v. Lockhart, [1898] 2 
Ch. 1. 

4481. Add. Annotation : — Refd. Rowell v. Pratt, 
[1936] 2 K. B. 226. 

4521a. Put In witness-box but not examined.] 

— Held : his costs of travelling Sc attending 
the trial ought to be allowed. — Flower v . 
Gardner (1857), 3 C. B. N. S. 185; 27 
L. J. 0. P. 56 ; 80 L. T. O. 8. 135 ; 140 E. R. 
710. 

4586. Add. Annotation : — Retd. The Massilia, 
[1926] P. 180. 

4594a. Witness not oalled.] — Where a charge 

for the attendance of such witness was 
allowed, because counsel in advising on 
evidence thought that the witness was 
necessary : — Held : that was a dangerous 
ground on which to proceed, Sc one upon 
which an allowance or disallowance ought not 
to be founded. — The Lord Strathcona 
(No. 3), [1926] W. N. 270, 0. A. 

4649. For " ( circa 1660) ” read “ ( circa 1670).” 


PART V. SECT. 2, SUB-SECT. 10. 

»k* Whether Act of 1606, e. 25, applies 
in questions between.}— Galloway v . 
Galloway, (1929) S. C. 160.— SCOT. 


PART V. SECT. 2, SUB-SECT. 11. 

tm. Informer A — The rule that no 
question may be asked of a witness 
which tends to the disclosure of the 
identity of a person who has given 
information to the authorities of the 
commission of a crime or information 
leading to the detection of a crime does 
not exclude information given by the 
informer if tne informer 1 b already 
admitted or known. — R v. Van 
Sohalkwyk, [1938] A. D. 543. — 
S. AF. 


PART V. SECT. 3, SUB-SECT. 3.— 
B. (d). 

•A. Notes made by police officer .) — 
Notes made by a police offioer for the 
purpose of making a report to his 
superior officer are confidential, & 
their production cannot be insisted on 
by accused. — Hinshelwood v . Auld, 
[1926] S. O. (J.) 4.— SCOT. 

sb. When amounting to contempt of 
court.] — B.. the Acting Secretary of the 
Dried Fruits Board of South Australia, 
was served with a subpoena duces tecum 
to produce certain minute books of the 
Bokrd at the hearing of an action 
against the Minister for Agriculture 
for the State of South Australia Sc 
others. Acting on the direction of the 
Minister, B. refused to bring the books 
Into ct., but produced a certificate by 
the Minister that the disclosure of the 
books would be contrary to public 
policy Sc prejudicial to the public 
interest : — Held i the order to bring 
the books Into ct. as directed by the 
subpoena being made by a competent 
ct* the refusal to obey that order was 
a oontempt of ct — James v. Cowan, 
Re Bottom (1929), 42 CL L. R. 305.— 
Atm. 


PART V. SECT. 8, SUB-SECT. 6.- A. 

4498 lii. Expert witness. ] — Held: 

a medical witness could not refuse to 
give evidence because his fees had not 
been paid. — R. v. Hubley (N. S.), 
[1925] 1 D. L. R. 494 ; 43 Can. Crlm. 
Cas. 208.— CAN. 

PART V. SECT. 3, SUB-SECT. 6.— 

D. (a). 

4548 v. .1— Where there 

was sufficient evidence before the trial 
judge to warrant him In finding that 
deft, came from Cuba to St. John, not 
merely because he was a necessary 
witness Sc wished to testify at a trial 
on his own behalf, but that he would 
have come as he did had there been 
no trial of the cause expected : — Held : 
deft, was not entitled to be paid 
travelling expenses under such con- 
ditions.— P ubity Ice Cream Co. e. 
O'Connell (1924), 62 N. B. R. 422 - 
CAN. 

4548 vt. .) — A witness, 

who resides abroad, is entitled to the 
expenses of being brought before the 
ct. to give evidence Sc also to the sub- 
sistence money due during the period 
of detention. The same principle 
applies to the case of a party whose 
evidence is reasonably necessary & 
material for the purpose of his case Sc 
on his behalf. — Langley v . D'Aroy 
(1929), I. L. R. 54 Bom. 62.— IND. 

I l — Whether applicable to Royal 
Commission.}— The right of a witness 
in a civil proceeding to prepayment of 
conduct money Sc expenses to Sc from 
where be is ordered to be in attendance 
is well settled, Sc the same principle 
which applies to a civil proceeding in 
one of H.M. Superior etc. of record must 
a fortiori apply to a Royal Com- 
mission In tne absence of express 
statutory power.— 5- *• McAdam 

(1927). 50 Can. Crixn. Cas. 31 ; 39 
B.O.R.101.— CAN. 

PART V. SECT. 8, SUB-SECT. 5.— F. 

b I. Award silent as to fees of 

witnesses — Power to grant fees ceded 

19 


in arbitrator. ] — Under Public Works 
Act, R. 8. B. C. 1924, o. 211, a. 24, 
the arbitrators only are vested with 
authority to grant or withhold witness 
fees in the case of any particular 
witness, at any rate to the extent of 
deciding whether such fees should be 
included in the bill of costs for taxa- 
tion or not. Sc what amount of pre- 
paration was reasonably necessary. — 
Re Galt Bros. Sc Burnaby (1928), 
39 B. O. R. 470 ; [1998) 1 W. W. R. 
798.— CAN. 

PART V. SECT. 3, SUB-SECT. 6.— 

A. (a). 

sg. Quebec — Application of common 
law.] — The law applicable in Quebec 
to the privilege from arrest of witnesses 
is the English Common Law of the 
date of the Royal Proclamation of 
1763. — Quebec Liquor Commission 
v. Bastien, [1933) 1 D. L. It. 614 ; 
69 O. C. O. 39.— CAN. 

PART V. SECT. 3, SUB-BECT. 6.— 

A. (d). 

■z. Defendant without notice of privi- 
lege.}— An action for false arrest does 
not lie for the arrest, under a 
capias , of a person who was a wit- 
ness in another suit. — Thompson v. 
Schneider, [1929 J I D. L. R. 989 ; 
60 N. S. K. 320.— CAN. 

PART V. SECT. 8, SUB-SECT. 7.— 

4645 1. General Au&— Clear case must 
be made out. ] — D ebrochkks v. Quebec 
Liquor Commission & Simabd (1922), 
37 Can. Crim. Cas. 17 ; 23 Q. P. R. 
427.— CAN. 

4649 iv. .1 — A witness, sum- 
moned by the High Ct. to give evidence, 
left the Jurisdiction without being 
discharged as a witness Sc without the 
permission of the ct., in order to avoid 
giving evidence '.—Held : such con- 
duct amounted to contempt. Sc the 
High Ct. had inherent jurisdiction to 
punish for that contempt.— Ebbahim 
Mamoojee Parbkh v. R. (1926), 
I. L. R. 4 Ran. 267. — IND. 




Omm 4788 4888a. English and Empire Digest Supplement. 

4722. Add. Annotation : — Refd. B. v. Huntingdon 
Confirming Authority, [1929] 1 K, B. 998. 


4729* Add. Annotation: — As to (2) Refd* B. v. 
Anderson <1929), 142 L. T. 580. 

4729a. Whether obligations of oath understood — 
When witness may be asked.] — A Judge is 
entitled to question a witness at any stage 
of his evidence with a view to ascertaining 
whether he recognises the obligations of an 
oath. — B. v . Wilson (1924), 18 Or. App. Bep. 
108, 0. 0. A. 

4734, Add. Annotation: — Consd. L&la Ind&r 
Prasad v. Lala Jagmohan Das (1927), 43 
T. L. B. 636. 

4815a. — .] — In an action for revocation 

of probate the party propounding the will, 
being obliged to call as a witness one of the 
attesting witnesses whose evidence was 
adverse to the plea of due execution, was 
held to be entitled to cross-examine the 
witness as a witness of the ct. — Oakes v. 
TTzzelL, [1932] P. 19 ; 100 L. J. P. 99 ; 146 
L. T. 95 ; 47 T. L. B. 573 i 75 Sol. Jo. 643. 

4815b. Witness called to produce document.] 

— A petitioning creditor called for the mere 
purpose of producing such a document can- 
not, although he has been sworn, be cross- 
examined by deft. — Reed v. Ja mbs (1815), 1 
Stark.* 132, N. P. 

4810 Add. Annotations: — As to (2) Consd. More 
v. Weaver, [1928] 2 K. B. 520. Expld. Minter 
v . Priest, [1929] 1 K. B. 655. Consd. Minter 
v. Priest, [1930] A. C. 558. 

4816a. — — Intention to discredit witness.] — B. 
v. Hart (1932), 23 Or. App. Rep. 202, 
O. 0. A. 

1881a. .] — There being two claimants as 

the oldest surviving son of testator's cousin 
J. referred to in testator's will, one being 
pltf . in the action to the other a co-deft. with 
X., on the trial of the issue which of them 
occupied that position : — Held : cross- 
examination on behalf of X. of witnesses 
called by her co-deft. could not be allowed. — 
Be Wagstaff, Wagstaff v. Jallanp, [1907] 


2 Oh. 85 5 76 L. J. Oh. 369 ; 96 L. T* 605 ; 28 
T. L. B. 426 ; on appeal, [1908] 1 Oh. 162, 0. A. 

4881b. — .] — Deft. S. performed a minor 

operation on pltf. in deft, council's hospital. 
After she had left the hospital pltf. com- 

S lained of pains, to upon examination by her 
octor she was found to be suffering from 
pyelitis, A a wad of surgical gauze was found 
in to removed from her oody. Pltf. brought 
an action against 8. for breach of duty to 
neglect to remove the plugging after the 
operation, to against deft, council for breach 
of duty to negligence arising out of a failure 
to nurse her properly. The negligence alleged 
against the council was that the nurses in 
their hospital had failed to remove the plugg- 
ing, had failed to observe or report to the 
doctor in charge certain symptoms in pltf.'s 
condition, to had failed to take her tempera- 
ture on the morning on which she had left 
the hospital. At the hearing counsel for 8. 
put leading Questions to witnesses for deft, 
council : — Meld : the causes of action against 
the two defts. were quite distinct to arose to 
a Substantial extent out of different facts, to 
counsel for the one deft, was entitled to cross- 
examine a witness for the other. — Drydbn v. 
Surrey County Council to Stewart, 
[1936] 2 All E. R. 635 ; 80 Sol. Jo. 656. 

4834a. .] — Oakes v. Uzzell, No. 4815a, 

ante. 

4859. Add. Annotations : — Apld. Grinham v. Davies, 
[1929] 2 K. B. 249. Refd. Jones v. Birch 
Bros., Ltd. (1933), 49 T. L. R. 586. 

4859a. As to previous accidents — Running down 
case.] — Where a deft, in a running-down 
action is charged with negligence in a par- 
ticular case it is not competent to ask him 
a question to obtain an answer which would 
show that he has been negligent on some 
other occasion or occasions. Much less is it 
competent to ask him a question which merely 
shows that he has been involved in some 
other accident for which it is not suggested 
that he was to blame. On the other hand, 
a question properly directed so as to test 
his credibility as a witness, or his skill or 


. ART* V. SECT. 4» SUB-SECT. 1.— 
B. (a). 

• 1. .] — The fact that a de- 

onent, who on being iworn rained his 
right hand, did not kiss or touch the 
fible held not a ground for holding 
;hat the affidavit was not validly 
worn. — B ouboouin e. Rooan (ManJ. 
1920] i D. L. R. 1008 ; 8 W. W. R. 
99.— CAN. 

sm. Oath in English — Subsequent nee 
/ interpreter. ) — The fact that during 
ihe examination of a Grown witness 
whose native tongue was a foreign 
Anguage it wee found advisable to 
make use of an interpreter; — Held : 
not to lead necessarily to the con- 
clusion that he had not understood .the 
nature of the oath which had been 
administered to him In the English 
angoage.— R. v. Defillipi, 11982] 1 
V. W. R. 646 ; 26 Alta, L. R. 184: 

7 0. a a 401.— CAN. 
ip. Oath in India — Unsatisfactory.] — 
Tie oath administered In Indian ots. to 
ndlan witnesses Is of an unsatisfactory 
mtur®. — MS 808 v. Ujaqar (1988), 
L. R. 65 All. 689.— DID. 

PART V. SECT. 5, SUB-SECT. 8. 

4769 II. Two plaintiff* 

Hineeeee.) — Semble : when there are. 
wo pltfa. to both are witnesses, deft, 
as not the right to Insist that while 


one of them is giving his testimony 
the other shall be excluded. — M oIntybb 

MoIntybb, [1926) 2 W. W. R. 581.— 
CAN. 

PART V. SECT. 6. SUB-SECT. 1.— A. 

ab. Evidence of foreign witness — 
When interpreter allowed .} — While it 
is desirable that a foreigner should not 
be allowed to give his testimony through 
an interpreter If he really understands 
English, yet where a witness persists 
In stating his Ignorance of English to 
that ho docs not understand the 
questions put to him, to there is no 
evidence that he is not speaking the 
truth, he should not be forced to testify 
in English, especially where the result 
is a mass of unintelligible evidence. — 
Po NOMOBOFF 0. PONOMOBQJT, [1926] 
3 W. W. R. 678.— CAN. 

/ n criminal trial*.} — See 

Criminal Law, ,VoI. XIV., p. 264. 


PART V, 
4880 1 


. 6. SUB-SECT. 2.— B. 

Other defendant St his 
_ the trial of a civil 
__ than for divorce, against 

one deft., when defts. have 

pleaded separately, but there Is no 
rabstantiid difference in their Interests, 
the judge may refuse to allow separate 
cross-examination of co-deft.** wit- 
nesses; to other clroumetaaoea separate 



oounsel may be allowed to be heard, 
with the consequential right to cross- 
examine co-deft. or his witnesses. — 
Millar v. B. O. Rapid Transit Co.. 
Ltd., [19261 ID. L.R. 1171 ; [19265 
1 W. W. R. 548 ; 86 B. O. R. 345.— CAN. 

PART V. SECT. 6, BUB-SECT. 2.— D. 

4889 vi. — — .J— The testimony of a 
witness may not be contradicted In 
respect of a matter relevant only as 
affecting his credibility. Evidence Ant, 
st. 45, 46, requires that the statement 
to be contradicted shall be relative to 
the subject-matter of the cause, to, 
therefore, in an action where a wife 
claims ownership of certain property, 
evidence of statements made by the 
husband to a third party indicating 
that he owned the property are not 
admissible to ontradlct the husband** 
testimony, to should not be acted upon 
in determining the question of owner- 

ttbefa*pl£L m^~not be crose^mSrine^ 
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competence am a driver, if these matters are 
In issue, Is not to be excluded merely because 
it shows that he has previously been involved 
in one or more other accidents, — James v. 
Audigier (1932), 48 T. L. R. 000 ; 76 Sol. 
Jo. 528, D. 0. ; affd., 49 T. L. R. 36. 

4859b. — Time for objection.]— The Ct. of 

Appeal dismissed this appeal by deft, from 
the decision of a Div. Ct. as to the permissi- 
bility of certain questions, put to deft, in a 
running-down case, as to another accident 
which he had had. The ground of the dis- 
missal was that no formal objection to the 
ueations had been taken at the time. — 
AMES V. Audigxeb (1932), 49 T. L. B. 36, 
0. A. 

4869a. — .] — If a witness called for 

pltf. be asked, on the part of deft., whether 
pltf. had any conversation with him on a 
particular subject, A the witness state any- 
thing that pltr. said on that subject, pltf.’s 
counsel may examine as to every part of the 
same conversation ; but, if the witness 
state that pltf. had no such conversation 
with him, this does not let in pltf.’s counsel 
to examine as to anything else that pltf. 
said. — Dicas v. Brougham (Lord) (1833), 6 
C. A P. 249, Ex. Ch. ; I Mood. & B. 809 ; 3 
State Tr. N. S. 569 ; 172 E. B. 1228, N. P. 

4875. Add. Annotation: — Dlstd. B. v. Harris, 
[1927] 2 K. B. 587. 

4884a. Book written by witness.}— A 

book written by a witness cannot be put 


in as part of his examination-in-chief, but 
the witness may be cross-examined on its 
contents. — R. v. Allaway (1922), 17 Or. App. 
Rep. 15, 0. 0. A. 

4886a. .] — During a trial, oounsel for 

the prosecution cross-examined the accused 
on the contents of an alleged document. 
The document was not produced, but counsel 
for the prosecution, believing that the 
original would be in his hands before the end 
of the trial, suggested to the jury that the 
original was in existence : — Held : such 
cross-examination, where the original docu- 
ment was in fact incapable of being pro- 
duced, was irregular A invalidated the 
conviction. — B. v . Anderson (1929), 142 
L. T. 680 ; 21 Or. App. Rep. 178 ; 29 Oox, 
0. 0. 102, C. 0. A. 

4902. Add. Annotation : — Retd. R. v . Anderson 
(1929), 142 L. T. 580. 

4997. Add. Annotation : — Refd. Jacobson v. 

Frachon (1927), 138 L. T. 386. 

5022. Add. Annotaiion : — Retd. B. v. Cop estate, 
Ex p . Wilkinson (1926), 90 J. P. 191. 

5023. Add. Annotation : — Refd. Cammell, Laird & 
Co. v. Manganese Bronze & Brass Co., [1933] 
2 K. B. 141. 

5027. Add. Annotation : — Consd. R. u. Copestake, 
Ex p. Wilkinson (1920), 90 J. P. 191. 

5050. For existing citations substitute “ [1010] 
W. N. 47.” 


PART V. SECT. 6. SUB-SECT. 4. 

4S74 ill. J — Re Hayes Williams 

(1926). 26 S. R. N. S. W. 383; 43 
N. 8. fa. W. N. 101.— AUS. 

PART V. SECT. 6. SUB-SECT. 0.— C. 

4899 i. Production of document — 
Necessity for — Document written by 
witness. ] — Counsel for defts., in cross- 
examining pltf., asked if certain 
things happened os set out in a letter 
of ms & the reply thereto. At the 
close of pltf. ’a cose, oounsel for deft, 
stated that he did not intend to call 
evidence, & thereupon counsel for pltf. 
asked that deft, be compelled to put 
the letters in evidence. The request 
was refused : — Held : the judge was 
right in not compelling deft, to put the 
letters in evidence. — Walton y . 
Deaton (1931), 31 S. R. N. 8. W. 393 ; 
48 N. 8. W. W. N. 152.— AUS. 

PART V. SECT. 6. SUB-SECT. 7.— D. 

4955111. Although inadmissible-* 

Because produced too late .) — J bwan 
Dai, Daga v . Nilmani Ohaudhuri 
(1997), L. R. 65 Xnd. App. 107.— WfD. 

tk. Statement by deceased— Not read 
over or signed .} — A statement by a 
deceased person of the circumstances 
leading to his death recorded by a 
witness but not read over to or signed 
by such deceased person Is admissible 
in evidence as a record of what deceased 
said at the time from which the witness 
could refresh his memory.— Re Kama- 
nama Nazoksn (1930), I. L. R. 54 Mad. 
678.—IHD. 

PART V. SECT- 9, SUB-SECT. 7.— E. 

s i. .1— Before a witness is 

allowed to refresh hiis memory of a 
statement made by another by 
reference to a memorandum of it made 
at the time.he must be Able to state 
that snob statement was truly 8t 
correctly entered in the memorandum. 

Where a copy of the memorandum k 
sought to be used the witness must be 
able to show that while the entry was 
fresh in his mind be compared the 


copy with the original entry, 8c that 
he found the copy correct. — R. «. 
Elder, [19251 3 D. L. R. *47 : [19251 
2 W. W. R. 645 : 44 Can. Crim. Cas. 
75; 35 Man. L. R. 161.— CAN. 

PART V. SECT. 6, SUB-SECT. 7.— G. 

5012 i. By jury.] — O 'Brien y. 

O'Brien (1888), Gout. Dig. 654. 992; 
Cam. Caa. 282.— CAN. 

so. Whether document admissible as 
evidence . }— The fact that a witness is 
allowed to refresh his memory, by 
referring to a memorandum made by 
him, does not make such memorandum 
admissible as evidence in corrobora- 
tion of hiB testimony. — Young v. 
Denton, [1927] 1 D. L. R. 426 ; [1927] 
1 W. W. H. 75 ; 21 Sask. L. R. 319.— 
CAN. 

PART V. SECT. 6, SUB-SECT. 8. 

e i. Restating presumption.)— 

When a deft, refusee to give evidence 
upon matters at issue. & particularly 
within his knowledge, the presumption 
is raised that such facte do not exist. 
— Shanrxin v. Smith U932), 5 M. P. R. 

* 8405 

5020 i. Refusal to answer questions— 
Penalties — Punishment for contempt — 
Power of magistrate.}— He Ayotte 
( 1905), 15 ManTij. R. 156.— CAN. 

•080 IL Deft. 

was committed for c o ntempt ot at., 
for not answering a question asked by 
the magistrate : — Held : the magis- 
trate had power to commit deft.— 
14 r 7 E. L. R. 150, 

PART V. SECT. 7, SUB-SECT. 1. 

, 4421 yj, — — a counsel who had 
acted for deft, throughout the trial of 
an action to set aside on the ground of 
undue ihfluenoe certain gifts made 
by a donor since deceased applied, 
after judgment was reserved but before 
it was delivered, to be aUowed to 
testify as to his discussions with the 
donor as her solr. with respect to said 

21 


gifta. He had considered his position 
before the trial & had decided to act as 
counsel 8c not as a witness, his reason 
being that the testimony whioh he 
then was able to give was deficient as 
to dates & would, therefore, not have 
muob effect ; 8c ho believed the other 
evidence at his command would be 
sufficient. After the hearing he found 
a memorandum which enabled him 
to fix the missing dates & to recollect 
with certainty the subject of said 
discussions ; — Held : in view of the 
doubtful state of the law on the point, 
the evidence should be admitted. — 
Brett v. Brett (No. 1), [1937J 2 
W. W. R. 689.— CAN. 

5027 !. Grounds for refusing .1 — In an 
arbn. under Workmen's Compensation 
Acts where evidence is known to be 
available 8c is not oalled on the arbn.. 
leave will not be granted by an appeal 
to ot. to take further evidenoe. — 
Gates v. Williams, [1928J 8. A. 8. R. 
252.— AUS. 

PART V. SECT. 7, SUB-SECT. 2. 

n I. Recall by juryA— Tbs }wy 

in a criminal case is entitled after it 
has retired to consider its verdict, to 
return to ct., 8c have a witness recalled 
8c questioned.— A. -G. v . McDermott, 
[19331 I. R. 613.— IR. 


PART V. SECT. 7,, SUB-SECT. 3.— A. 

6064 II. .} — Sterling 

Trusts Oobpn. v. Melneohuk (Sask.). 
[1927J 4 D. L. R. 521 i [1927] 3 
W. W. R. 131.— CAN. 

6059 !• Whether party entitled to split 
evidence into two parts— As part of 
Ms case — dr partly as evidence in reply.] 
—Pltf. Is not allowed In presenting 
evidenoe to divide his, case, either by 
omitting to give evidenoe originally 
upon a material point 8c offering such 
evidenoe In reply, or by giving some 
evidenoe upon a particular point In 
his original case 8c offering other, evi- 
dence upon the same point In reply.— 
Harvey v. Canadian Pacific By. Go. 
(1885), 3 Man. L. B, 266.— OAK, 


Cam 8090— 5212a. English and Empire Digest Supplement. 


5099. Add . Annotation : — Retd. R. v. Liddle 
(1928), 21 Or. App. Rep. 3. 

5107. The second line of this paragraph should 
read 41 out to be unfavourable to the party 
calling him is not.” 

5112. Add* Annotation : — Retd. R. v. Harris (1927), 
20 Or. App. Rep. 144. 

5140. Add* Annotation : — Consd. Hobbs v* Tinling, 
Hobbs v. Nottingham Journal, [1929] 2 

K. B. 1. 

5182. Add. Annotation : — Consd. Hobbs v * Tinling, 
Hobbs v . Nottingham Journal, [1929] 2 

K. B. 1. 

5197. Add. Annotation : — Consd. Hobbs v. Tinling, 
Hobbs v. Nottingham Journal, [1929] 2 

K. B. 1. 

5199. Add. Annotation : — Retd. Hobbs v. Tinling, 
Hobbs v. Nottingham Journal, [1929] 2 K. B. 1. 

5309a. .] — Palin v. Ponting, No. 5571a, 

post . 

5212a. Written statement — Must be made ante 

Utem motam.j — Pltf., a child of seven years 


of age, was injured in a collision with deft.’s 
motor-car. Immediately after the accident 
deft, went to a police station A, after a 
caution by the police constable that what she 
said might be used as evidence, made a 
statement tending to show that the accident 
was not due to her fault but to the fdult of 
the infant pltf. In a subsequent action by 
pltf. for damages for personal injury this 
statement was tendered on behalf of deft, as 
evidence under Evidence Act, 1938, s. 1. 
Deft., in answer to a question by the judge 
whether at the time she went to the police 
station she anticipated that there might be 
proceedings against her, said that she had 
not thought about it. The judge admitted 
the statement, & in the result gave judgment 
for deft. On appeal : — Held : deft, after 
the caution administered to her by the police 
constable must have contemplated the pos- 
sibility of proceedings being taken against 
her & therefore the statement was not admis- 
sible in evidence under Evidence Act, 1938, 
& there must be a new trial. — Robinson v . 
Stern, [1939] 2 K. B. 260 ; [1939] 2 All E. R. 


PART V. SECT. 8, SUB-SECT. 1.— A. 

6082 il. .1 — The duty of 

determining whether a witness may be 
treated as adverse or hostile is one 
peouliarly within the discretion of the 
trial Judge. — Mayfield Rural Muni- 
cipality, No. 406 u. London & 
Lancashire Guaranty & accident 
Oo. op Canada. [1827] 1 D. L. R. 403 ; 
119271 1 W. W. R. 07 ; 21 Sask. L. R. 
283. — CAN. 

PART V. SECT. 8. SUB-SECT. 1.— 
0. (b) 

sd. Statement made on examination for 
discovery.) — Held : a ** previous ” or 
"former* statement within Saskat- 
chewan Evidence Aot, R. S. S.. 1920 
(o. 44). so. 82-34. — Mayfield Rural 
MUNICIPALITY, No. 406 fp. LONDON A 

Lancashire Guaranty & Accident 
Oo. or Canada, [1927] 1 D. L. R. 403 ; 
[1927] 1 W. W. R. 07 ; 21 Sask. L. R, 
283.— CAN. 

PART V. SECT. 8. SUB-SECT. 2.— B. 

k 1. Questions tending to show 

bad character — Directed to prove issue 
in case.) — Evidence Amendment Aot, 
1925, s. 12 (ej. provides that a person 
obarged A called as a witness in pur- 
suance of this Act shall not be asked. A 
If asked, shall not be required to answer, 
any question tending to show that he 
is of bad character : — Held t questions 
not directed to show an accused's bad 
character, but to prove his guilty 
knowledge, which was one of issues, 
are not Inadmissible, because they 
may also tend to show his bad cha- 
racter.— R. v. Baxter, [1927] 8. A. 
S. R. 321.— AUS. 

PART V. SECT. 8, SUB-SECT. 2.— 
C. (a). 

n 1. To shake evidence given by 

witness. ) — Evidence of a previous state- 
ment inconsistent with the testimony 
of a witness is not admissible as evi- 
dence on the Issues to be decided in the 
action, but can only be looked to to 
neutralise or out down the evidence 
given by the witness.— Hammer v. 
8. Hoffnunq A Co.. Ltd. (1928), 28 
S.R.N.S. W.280; 45N.S.W. W.N. 
71. — AU8, 

PART V. SECT. 8. SUB-SECT. 2.— 
C« (b). 

files i. Letter written by witness .) — 
Where a telegram A a letter .were 
dispatched shortly after a sale of 


goods by the sellers' agent to his 
employers recording his version of the 
transaction : — Held : not corrobora- 
tion of the agent's oral testimony, 
although they might competently be 
referra l to for the purpose of testing 
his credibility. — Gibson v. National 
Cash Register Co., [1925] S. C. 500. 
—SCOT. 

PART V. SECT. 8, SUB-SECT. 2.— D. 

5172 ii. .] — A judgment of con- 

viction for theft is not admissible as 
proof of the theft in a civil action. It 
may be admissible for the purpose of 
discrediting a witness. — Shaw v. Glen 
Palls Insurance Co., [1938] 1 D. L. R. 
502; 12 M. P. R. 388.— CAN. 

PART V. SECT. 9, SUB-SECT. 1. 

6209 i. Whether necessary .} — MoNab 
v. Coward, [1925] 4 D. L. R. 712 ; 
affg.. [1925] 1 D. L. R. 741.— CAN. 

5211 1. What constitutes corroboration 
— Whether letter written by witness — 
About time of event in Question.] — 
Held : a telegram Sc a letter despatched 
shortly after a sale of goods by the 
sell ere' agent to his employers recording 
bis version of the transaction were not 
corroboration of the agent's oral 
testimony. — Gibson v. National Cash 
Register Co., [19251 8. C. 500. — 
SCOT. 

5211 li. Evidence of fad essential 

to success of party.) — The corroboration 
required by Evidence Act, R. 8. O. 
1914, e. 76, s. 12, must be of something 
essential to be shown before pltf. can, 
upon his own evidenoe, obtain a decision 
in his favour upon the oanse of action 
he Is setting up. Evidenoe which Is 
consistent with two views corroborates 
neither. The corroborating ' evidenoe 
must be of some fact ess ential to the 
success of pltf., though It is not required 
that an such mots he corroborated. — 
Elgin v. Stubbs, (1928] 2 D. L. R. 
838 ; 62 O. L. R. 128.— CAN. 

ti. Of telephone conversation.) — A 
person who nears a telephone con- 
versation may give evidenoe to corro- 
borate the person whom he was with 
A who was the aotual speedier. — 
Hanson e. Gleaner, Ltd., [1925] 
3 D. L. R. 189.— CAN. 

PART V. SECT. 9. SUB-SECT. 2. 

5213 lv. A — The oorroborative 

evidenoe required by Evidenoe Act, 
R. S. N. 8., 1923, s. 37, need not 

22 


establish pltf.'s whole case, but It 
must prove more than a suggestion of 
the genuineness of his claim. — 
Rookola v. Nova Sootoa Trust Co. 
(1937), 11 M. P. R. 298.— CAN. 

PART V. SECT. 9, SUB-SECT. 4. 

o (p. 494)1 . — .] — The rule, that 
olalme against the estate of a deceased 
person require to be corroborated by 
other evidenoe than that of pltf., is a 
rule of praotioe rather than of law, A 
is only applied where the onus of proof 
rests upon pltf., A has no application 
where the onus of proof of the faots 
which determine the Issue or Issues 
Involved rests upon the representative 
of the deceased person. — Tamara Te 
Angling i v. Treadwell, [1926] N. Z. 
L. R. 093.— N.Z. 

o (p. 494) ii. .}— Pieper v. 

ZINKANN (1027), 80 O. L. R. 443.— CAN. 

o (p. 494) 111. .] — B. made a 

claim against the estate of C., deceased, 
for services rendered, which was 
allowed by the surrogate judge of 
probate : — Held : setting aside the 
decision with costs, under R. S. o. 107, 
the evidence of B. was inadmissible 
in support of his claim . — Re Condon 
Estate (1896), 28 N. 8. R. (16 R. & G.) 
208.— CAN. 

o (p. 494) lv. .1 — In re Mallows, 

Fletcher v. Intestate Estates Cura- 
tor (1920), 29 W. A. L. R. 62.— AUS. 

e (p. 494) v. .)— Although a trial 

judge ought not to disallow a claim 
against the estate of a deoeased merely 
because the claimant** evidenoe is not 
corroborated, nevertheless he should 
examine such evidenoe with oare, A 
even suspicion, A should not allow the 
claim unless completely satisfied of Its 
truth. — Johnson v. Berry. ‘ 


D. L. R. 286 ; [1928] 2 W. W. R. 4102 
22 Sask. L. R. 402.— CAN. 

o (p. 494) yl. .]—ik Lutz, [1928] 
1 D. lu R* 72. — CAN. 

o (p. 494) vil. .1 — Where an 

agent accepted commission from both 
parties, A in consideration thereof his 
principal since deoeased signed an 
agreement to pay the agent a reduced 
commission : — Held ,* the making of 
the agreement being proved A corro- 
borated by its production, Evidenoe 
Act, R. S. O., 1927, does not require 
oorroboration of the disolosureu — 
Bayley v. Trusts A Guarantee Co., 
[1931] 1D.LR. 600: 60 O. L.*R. 
254 ,* [19801 D. L. R. 626 ; 66 
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083 ; 108 L. J. K. B. 605 ; 101 L. T. 3 ; 55 
T. L. R. 708 ; 83 Sol. Jo. 377, C. A. 

5318* Aid . Annotation : — Apld. Palin v. Ponting, 
[1930] P. 185. 


5320. Add. Annotation: — Apld. Palin v. Ponting, 
[1930] P. 185. 

5888a. .] — Oakes v , Uzzell, No. 4815a, 

ante . 


Part VI. — Expert Evidence. 


5403a. Limitation of volume of evldenoe.] — In 

cases involving expert evidence the expert 
advisers of the parties, whether legal or 
scientific, are under a special duty to the ct. 
to limit in every possible wa j the contentious 
matters of fact to be dealt with at the hearing 
(Tomlin, J.). — Graigola Merthyr Co., 
Ltd. v. Swansea Corpn., [1928] Ch. 31 ; 97 
L. J. Oh. 129 ; 43 T. L. R. 000 ; on appeal , 
[1928] Ch. 235, C. A.; [1929] A. C. 344, 
H. L. 

5403b. S. P. A.-G. v . Ringwood Rural District 
Council (1928), 92 J. P. 05 ; 20 L. G. R. 
174. 

5403c. Limitation of number of expert witnesses.] — 

In cases involving expert evidence only two 
experts are to be heard on each side, unless 
the judge is satisfied that by reason of special 
circumstances justice cannot be done without 
hearing further expert evidence. This rule 


does not exclude either side from calling any 
one to speak to matters he has seen, even 
though an expert, but in such a case the 
examination must be confined to matters of 
fact, & such person must not be treated as an 
expert witness. — G raigola Merthyr Co., 
Ltd. v. Swansea Corpn. (1920), 71 Sol. Jo. 
142 ; subsequent proceedings, [1928] Oh. 31. 

5407a. Only medloal witnesses — Not research 

student in toxicology.] — Nightingale v. 
Biffen, Hewitt v. Biffen (1925), 18 

B. W. C. 0. 358, C. A. 

5433. Add. Annotation : — Refd. Australia (Owners) 
v. Nautilus (Owners), The Australia (1926), 
95 L. J. P. 145. 

5452. Add. Annotation : — Refd. Savory & Co. v. 
Lloyds Bank, Ltd. (1932), 48 T. L. R. 344. 

5468. Add. Annotation : — Consd. United States 
Shipping Board v. St. Albans Ship, [1931] 
A. 0. 632. 


e (p. 494) viii. .1 — A son filed a 

claim against the estate of his deoeased 
father for money alleged to have been 
advanced for a trip to England. 
Claimant alleged that he drew the 
money out of the bank & purchased 
an English draft ont of the proceeds : 
— Held: corroboration necessary under 
Evldenoe Act, s. 37. — Re Cook, Ex p. 
Cook, [1932] 2 D. L. R. 805 ; 4 

M. P. R. 492.— CAN. 

e (p. 494) ix. .] — Paulo. Mylbb 

(1930). 2 M. P. R. 20.— CAN. 

o (p. 494) x. .1 — Evidence in 

corroboration of a claim against the 
estate of a deceased person required. 
— Oosens v. MoEwan, [1933] 3D.L.R. 
794 ; affd., [1934] 4 D. L. R. 802, P. O. 
—CAN. 

o (p. 494) xl. .1 — Under sect. 11 

of Evidence Act, R. S. B. O., 1924. a 
party seeking to establish a claim 
against an estate is only required in 
order to succeed on his own evidenoe 
to adduce corroboration of something 
essential to the case to be proved by 
him ; the sect, does not apply when 
the onus of proof which determines the 
issue rests upon the representative of 
deceased. — Sheppard v. Toronto 
General Trusts Corpn., [1937] 2 
W. W. R. 9 ; 51 B. C. R. 449.— CAN. 

o (p. 494) xU. .1— In a claim 

against an administrator for the value 
of shares delivered to deceased, what 
amounts to corroboration by other 
material evidenoe within Nova Scotia 
Evidenoe Act, s. 7, considered.— Rigby 
v. Nova Scotia Trust Co., [19381 2 
D. L. R. 583.— CAN. 

e (p. 494) xUi. Rookola «. 

Nova Scotia Trust Co., [1937] 3 
D. L. R. 594.— CAN. 

f (p. 495) L Claim mode up of 

separate items.}— Gerard e. Hudson. 
[1928] 1D.LE. 839.— CAN. 

PART V. SECT. 10, SUB-SECT. 3.— 
0. (a) iv. 

f |. .J— OUVILUXB «. THIBODO 

(1849), 5U.O.R. 328.— CAN. 

PART VI. SECT. 1. 

6402 liL yorefoa fewos <o tide.] 

—On the question of ability to make 
title to foreign land, the f owjgn law 
la to be proved to the ct.. Sc on that law, 
as proved, the ct. has to draw the 


proper conclusion. All that the expert 
called to prove the foreign law can do 
is to state the law which affects the 
documents of title in question ; his 
opinion as to whether they have the 
legal effect of constituting title is not 
evidence. — Bondholders Securities 
Corpn. v. Manvtlle (No. 2), . [1933 1 3 
W. W. R. 877 ; affd. t [19351 1 W. W. R. 
452.— CAN. 

m. Read now “ 5403o I.” 

n. Read now “ 5 40 So U.” 

o Read now " 6403© HI.” 

540 So iv. Construction of Ontario 

Evidence Act, s. 10.J — BUTTRUM v. 
Udell, [19251 3 D. L.* R. 45; 57 
O. L. P. 97.— CAN. 

5403o v. Waiver. } — Sect. 10 of 

Alberta Evldenoe Act, R. S. A.. 1922, 
which limits the number ol witnesses 
entitled to give opinion evidenoe who 
may be called, deals with practice & 
procedure in a civil matter & so may 
bo waived by the fact that a party 
takes no objection to the violation of 
its provisions at trial. — Marchyshyn 
v. Fane auto Works, Ltd., [19321 3 
W. W. R. 232 ; 4 D. L. R. 618.— CAN. 

s. For “ Conflict of opinion as to 
value ” read “ Conflict of opinion — 
Duty of court — Conflict of opinion as 
to value.** 

■ i, Hay v. Bain, [1925] 

2D.L.E. 948.— CAN. 

■ ii. .1 — Where a case Is 

complicated by the introduction ol 
opinion evidence, particularly in cases 
where the testimony is that of medical 
men, it is the duty of the Judge to 
arrive at his own conclusion after 
carefully considering the evidence of 
the experts, & it is not enough for him 
to say, •• I doubt & cannot resolve 
the doubt because an expert also 
doubts.”— Bennett v. Psattie (1925), 
57 O. L. R. 233. — CAN. 

sg. WHdM of evidence .) — Wiixiam 
Hamilton Manufacturing O o. v . 
Victoria Lumbering & Manufacture 
INGOo7(18MV36S. O. R. 90.-CAN.1 

B h. Guelph Worsted Spin- 

ning Oo. v. Guelph Corpn., Guelph 
Carpet ’Mrt-'tQ Co. v. Guelph Corpn. 
(1914). 3© O. L. R. 460 : 18 D. L. R. 
78: 6 O. W. N. 761.— CAN. 

■j. — The law makes no 

distinction between the evidenoe given 
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by experts & that given by ordinary 
witnesses : the testimony of experts 
must be appreciated & weighed bj the 
eta. in the same manner as that of any 
other witness. A Judgment would 
therefore be wrong, if based upon the 
sole fact that the successful party had a 
greater number of experts testifying 
on his behalf.— Shawinioan Engi- 
neering Co. v. Naud, [1929] 4 D. L. R. 
57 ; 8. C. R. 341.— CAN. 

sm. Must speak from personal know- 
ledge. 1— The evldenoe of a witness 
who does not speak from any special 
knowledge but from Information de- 
rived from an entry in a confidential 
record not produced before the ct., 
is not admissible as expert evidence. 
— Jaffarul Hossain v. Emperor 
(1931), I. L. R. 59 Cal. 1040.— IND. 


PART VI. SECT. 2, SUB-SECT. 1. 
5406 i. What witnesses may he heard 
— Nu.rae.Y~~ A nurse’s evidence, as to 
the physical condition of a child, & her 
opinion as to its sufferings ' — Held : 
admissible as an expert up to a certain 
point. — H kpenbtal Merritt (t 895), 
33 N. B. R. 91. —CAN. 

a i. Distance at which gun held.] 

— R. v. Prekpbb (1890), 22 N. 8. R. 
174.— CAN. 


PART VI. SECT. 2, SUB-SECT. 10. 

• 1. Fingerprints .] — Evidenoe 

f an expert as to identification by 
ngerprints is not conclusive evidence 
f a fact but is opinion to which the 

rdinary rules governing such evidenoe 

pply. With respect to fingerprints 
bere is no statutory provision, similar 
o sect. 8 of Canada Evidence Act, 
t.S.C., 1927, respecting handwriting, 

rhicb permits fingerprints to be used for 

be purpose of evidence per se.-—ti. v. 
>e’Georgio & Sebvkllo, [1934] 3 
V. W. R. 374, B. C.— CAN. 

• H, .) — In convicting an 

certified person on the evidenoe of a 
ngerprint expert, the ct. need not 

isist upon corroboration of the evi- 

enoe. but the ct. must satisfy itself 
s to the value of the evidence of the 

rpert In the same way as It must 

itisfy itself of the value of other 

rldence. — Fakir Mahomed v. Em- 
erge (1935), I. L. R. 60 Bom. 187.— 
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5478* After this ease add : — 

.] — See, note, R. S. 0., Ord. XXXVIIa. 

6479. Add. Annotation* : — Consd. Buerger v. 


New York Idle Aasce. (1927), 96 L. 

K. B. 980. Retd. Jt. v. Moscovitoh (1927), 
138 L. T. 183 ; Lazard Bros. 4b Co. v * Midland 
Bank, Ltd. (1932), 49 T.L. R. 94. 


Part VII. — Evidence by Affidavit. 


6493. Add. Citation* 94 L. J. Cb. 73 ; 132 L. T. 
640. 

5528a. — — Proceedings on which affidavit made 
no longer pending.] — Catholic Publishing 
A Bookselling Co., Ltd. v . Wyman (1863), 
1 New Rep. 468 *, 7 L. T. 849 ; 11 W. R. 399. 

6547a. .] — Warner v. Mosses, No. 

6254, po*t. 

5568. After this ease add . 14 See, also, Practice, 
p. 306, Nos. 338, 389” 

5570. Add. Annotation : — Folld. Palin v. Ponting, 
[1930] P. 185. 

6571. Add. Annotation : — Folld. Palin v . Ponting, 
[1930] P. rss. 

5671a. .] — On the trial of a probate action in 

which a will was propounded in solemn form 
neither of the attesting witnesses could be 
called. An affidavit by one of them sworn 
for the purpose of obtaining probate in 
common form before the commei cement of 
litigation was admitted as evidence of 
execution A the state of the will when 
executed. — Palin v. Ponting, [1930] P. 186 ; 
99 L. J. P. 121 ; 143 L. T. 23 ; 46 T. L. R. 
310*; 74 Sol. Jo. 234. 

5626. Add. Annotation : — Distd. Earles Utilities, 
Ltd. v. Jacobs (1934), 61 T. L. R. 43. 

5627a. Witness not called.] — Where a pltf. 

has filed affidavits A they were read to the 
ct. at the hearing of a motion for interlocutory 
relief, deft., when the action comes on for 
trial, is entitled, if the persons who made the 
affidavits are not called by pltf., to give 
evidence, to refer to their affidavits for the 
purpose of commenting on their testimony A 
calling attention to what he suggests are dis- 
crepancies in the evidence given by witnesses 
who were called for pltf. A that given in the 


affidavits of those who were not called. — 
Earles Utilities, Ltd. v. Jacobs (1984), 51 
T. L. R. 43 ; 52 R. P. C. 72 ; *ub nom . Prac- 
tice Note 11934], W. N. 198. 

5639a. Affidavit of agent used by principal.] — 

An affidavit of an agent cannot be used to 
prove a fact against his principal where he 
can himself be called ; but where the principal 
has used an affidavit of the agent in an 
application to the ct., in which a particular 
fact is stated, the affidavit of the agent may 
be used as evidence of that fact. — Johnson 
v. Ward (1806), 6 Esp. 47 ; 170 B. R. 826. 

5676a«* .] — Ex p . Stephens (1848), 11 L. T, 

O. 8. 152. 

5873m. '.] — The jurat of an affidavit of 

the due taking of an acknowledgment had 
an interlineation in the body of it, A an 
erasure in the jurat. The ct. refused to allow 
it to be died, A refused to Enlarge the time 
for returning the commission, in order to get 
the defects remedied, the time for the return 
having expired. — Be Tierney (1855), 15 
C. B. 761 ; 24 L. T. O. S. 260 ; 139 E. R. 
625. 

5830a. .] — Be Tierney, No. 5878a, ante. 

5951a. In material part of affidavit— Proof 

of time of erasure.] — The ct. allowed a cer- 
tificate of acknowledgment A affidavit of 
verification, taken in New South Wales, to 
be received A filed, notwithstanding an 
erasure in a material part of the affidavit, 
there being satisfactory evidence, by affidavit, 
that the erasure was made before the 
acknowledgment A affidavit were taken A 
sworn. — Be Bingle (1854), 15 C. B. 449 ; 
2 0. L. R. 1793 ; 28 L. T. O. S. 177 ; 189 
E. R. 500. 


PART VII. 8ECT. 1. 
sk. As proof of settlement of action .) — 
The question whether or not an action 
has been settled should not be disposed 
of on affidavits, where the evidence 
is conflicting. — fulksabse v. Pulk- 
rabek <AHaA [19271 4 D. L. R. 636 ; 
[19271 3 W. W.R. 239.— CAN. 

PART VII. SECT. 4, SUB-SECT 1. 
_r l. — - County Courts Act, R. S. M„ 


684.— CAN. 

PART VII. SECT. 6. 
sL Affidavit on explication for security 
for costs — Mght to requite production of 
documents — Relatino to defence.)^- On a 
cross -examination on an affidavit in 

support of an application for security 

for costs, ‘the deponent oan be required. 

without an order by a judge to do eo. to 
produce documents relating to the 
defence alleged in the affidavit, even 

though such cross "examination u held 

before the statement of defence Is 
filed. — C ollege Brand Clothes Go.. 
Ltd. v. Brown Sc Fttbpatriok,! [ j‘“~ 


1D.LR. 609; [1928] 1W.W7R. 778; 
23 Alta. L. R. 363.— CAN. 


sm. Discretion of judge to order. b- 
Elston «. Purdy (1930), 2M.P.B. 14. 
—CAN. 

PART VII. SECT. 11, SUB-SECT. 8.— A. 

sp. Affidavit filed on ride nisi — 
Intituled differently from rule — Bight 
to amend .) — Where the heading of an 
affidavit, on which a rule, ntri was 
obtained, differed from the heading of 

the rule nisi, the ct. gave leave for the 

affidavit to be amended so as to agree 
with the rule nisi . — Ex p. Hiooe, Be 

Smith's Newspapers, Ltd. (1927), 28 

B.R.N.&W. 83.— AUB. 

PART VII. SECT. 1 1, SUB-SECT. A— F. 

6632 ▼. .1 — In the absence of a 

statute or rule requiring a ooznr. for 

oaths or other officer entitled to take 

an affidavit to state in the jurat the 
official capacity in which he signed it. 
an affidavit Is not rendered invalid 

be caus e of the fact that the os w w 

before whom it was taken did notadd 

miah*oa gfruat ure^ smy^d M^natlon^^qf 

— CAN. 

24 


PART vn. SECT. SUB-SECT. 7.— B. 

6904 I. What is an interlocutory pro- 
ceeding — Not an' application for pro- 
hibition .) — An application for pro- 
hibition is not an interlocutory motion ; 
hence, under K. B. Rule 892, statements 
made on information Sc belief In the 
affidavits filed thereon are not admis- 
sible. — Beauchrnu Sc Peltier v. 
Gunson, [1928] 3 D. L. R. 692 ; [1028] 2 
W. W. R. 497 ; sub nom. Ex p. Beau- 
chxne, 60 Can. Crim. Cas. 67. — CAM, 
ft. — Where source a corpora- 

tion .) — An affidavit which states taat 
deponent has been informed by a 
certain incorporated eo. Is objection- 
able. because a oorpn. being a purely 
legal entity is of itself axmie- 

heading facts or {riving information, Sc 
it oan ao so only by one or more of its 
officers, 6c such officer or ofltoem Should 
be mentioned . — Be Mints, Malouf 
e. Mnim [1930] SD. L. R, 777 ; X 
W. W. RbIBS; 24 a L. R. 290 ; 11 
a B. R. 227. — CAN. 

PART VIL SECT. 12, 8UB-«ECT. 1.— B. 


MsUPkVs— — - - 

‘ SsmmSs.-j ** nJ BD iiSM fa Um SMBS. 

bqt^otSSriSocSKedtberSfS; 





VoL XUL — Evidenoe. Cases 6058 a— 626 9a, 


6062a. .]— Anon. (1880), No. 6108a, poet. • 

6058a. No oomxnteslonor available,] — Be 

Groom, No. 6066a, post. 

6066. Add. Annotation -FolW. Be Eastern United 
Amm . Ooppn. (1928), 72 Sol. Jo. 868. 

6066a. .] — Be Eastern United Assur- 

ance Oorpn. (1028), 72 Sol. Jo. 353. 

6066a. Notary publio — No commissioner avail- 
able.] — The ot. allowed a certificate of 
acknowledgment under Fines & Recoveries 
Act, 1833 (c. 74), s. 84, to be filed under 
s. 85 where the affidavit verifying the cer- 
tificate was sworn before a notary public in 
the Hebrides, as the affidavit on which the 
application was made deposed that there was 
no comr. of the ot. in the Hebrides or nearer 
than the mainland. — Be Groom (1869), 17 
W. R. 689. 

608\a .] — Be Street (1845), 2 C. B. 364 ; 

U35 E. R. 987. 

6081b. .] — Ex p. Stephens (1848), 11 L. T. 

O. S. 152. 

6088. Add. Annotation : — Folld. Be Eastern United 
Assce. Oorpn. (1928), 72 Sol. Jo. 353. 


6088a. 8. F. Be Eastern United Assurance 
Oorpn. (1928), 72 Sol. Jo. 858. 

6092a .]--Be Crawford (1847), 4 C. B, 

626; 186 E. R. 653. 

6096a. Italy — British minister.]— The ct. refused 
to direct the proper officer under Fines & 
Recoveries Act, 1838 (c. 74), to receive & 
file an acknowledgment, where the affidavit 
of verification was sworn before the British 
minister at Florence, it not appearing that 
there was any difficulty in getting it sworn 
before some properly constituted authority 
at that place. — Re Dunsany (1849), 7 O. B. 
119 ; 137 E. R. 49. 

6108a. ♦] — The ct. refused to file 

the certificate of the acknowledgment of a 
deed bv a married woman resident in America, 
verified by an affidavit made before a notary 
public, without an affidavit that notaries 
public are the proper officers for taking 
affidavits in America, A also as to the 
identity of the comrs. — Anon. (1839), 3 Jur. 
125. 


Part VIII. — Evidence out of Court. 


6201. Add. Annotation : — Consd. Woodrow v. 
Trawlers (White Sea) & Grimsby (1929), 141 
L. T. 676. 

To Issue pleaded.] — Pltfs. in an action 
for passing off, in which they complained of 


the get-up of defts. 1 goods as calculated to 
deceive, asked for a commission to take 
certain evidence in Australia showing actual 
deception. It was alleged that defts/ goods 
were sold in Great Britain, & also were 


may be read. — W ilder. Crow (1861). 
10 0. P. 406. — CAN. 

t i. Rule 309 which 

provides that an affidavit shall not be 
sworn before the solr. for the party on 
whose behalf it is to be used applies 
to the affidavit required under sect. 19 
of Mechanics Lien Act. — Braden v. 
Brown, [1917] 3 W. W. R. 000.— -CAN. 

PART VII. SECT. 12, SUB-SECT. 2.— A. 

p f. Proof of appointment of 

notary.] — The proper method of proving 
the appointment of a notary publio 
is that provided for by Saskatche- 
wan Evidence Act, 8. 7, but where 
no objection is raised at the trial to the 
method of proof used thereon leave 
to file the necessary proof was given. — 
Advanub-Rumbly thresher Oo. v. 
ZoMARjSaak.), [1986] 4D.hB.8i; 
2W.W.R. 644. — CAN. 

PART VIL SECT. 12. SUB-SECT. 2.— 
, B. (oi 

6076 L Justice of the peace — New 
South Wales.] — An affidavit taken 
before a Justice of the peaoe in New 
South wales, but without any oerttfl- 
oate annexed that the person before 
whom It was sworn was duly authorised 
to administer oaths in New South 
Wales, may be used in evidenoe In the 
eta. of the Irish Free State.— Amaan 
9. Amass, (1931) I. R. 280. — m, 

JJ66 1 Commjs*iot*r—Neu> Gtrfraft J 
-rUpeu the hoaxing of a suit for dissolu- 
tion at marriage the ot. acoepted an 
affidavit purporting to have 
sworn In the mandated ten 
New Guinea before a oomr. 


wgOet. of the 


MOT. Of tOO 


Swfcwr— 


.«* “"jssnsLsf 

puooo gasmens 


Cunnw w ia m a Ocimnrs* 


ham, [1029] V. L. R. 232 ; [1020] 
Argus L. R. 211.— AUS. 

■k. No deputy authorised — Affidavit 
wwom before deputy inadmissible.}— 
Wh ere a statute, e.p., sect. 42 (d) of 
Alberta Evidenoe Act, R. 8. A., 1922, 
requires affidavits Bwom in another 
province to be sworn before a certain 
designated official & there Is no general 
statute of Alberta authorising his 
deputy to act in his place, an affidavit 
sworn before the deputy is not sworn 
before the proper officer Sc should not 
be reoetved. — Grose *. Grose, [1930J 
2 W. W. R. 210.— CAN. 

PART VIII. SECT. 1, SUB-SECT. 1. 

8170 vi. National Trust 

Oo. e. Porterfield, [1931] 2 W. W. R. 
466. — CAN. 

0178 x. .] — Kouri v. Nhme- 

ROVBSlY. [19971 4 D. L. R. 928 ; [1927] 
8W.W.E. 367 ; 37 Man. L. R. 9.— 
CAN. 

8170 xl. .] — Although no order 

has been taken out on a master's flat 
or decision an appeal lie* therefrom 
under K.B. Rule 692.— Dav*s v. Balia, 
[1837] 2 W. W. R. 200.— CAN. 

on motion to add 
_ -No grounds shown for addi- 

tion.] — Rene v. Carunq Export 


1 D. L. R. 


Brew. Sc Malt Oo., [H _ 

034 ; 01 O. L. R. 496. — CAN. 

PART VlIL SECT. 1, SUB-SECT. 8. 

so. Extradition proceedings.) — Com- 
mission to take evidence outside 
Panada cannot be Issued in ext radition 

aa'aW.^ii/ 

PART vni SECT. 1, SUB-SECT. 5.— A. 

f l. On appeal from an Older 

granting leave to take evidence cm 
commission : — Held : the materials 
submitted to the Judge were so me ag re 
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that they did not afford a reasonable 
ground for the exercise of his discretion 
m granting the order. 8c. therefore the 
appeal should be allowed. — Romano 
9. Maogiora (No. 2), [1936] 1 W. W. R. 
423 : 2 D. L. R. 329 ; 60 B. O. R. 273. 
—CAN. 

PART VIII. SECT. 1, SUB-SECT. 6. 

— B. 

0268 vii. .] — In order to justify 

the issue of a commission to take 
evidenoe abroad, it must be shown that 
the evidence is directly material to the 
liwu6 r a ised, 

Applt. 's statement of claim alleged 
that for the use of “ trichiorothylene ” 
for dry-cleaning applt. had installed 
special machinery & bad been trading 
in New Zealand under the fancy name 
of ** Tri-cleaning" & that reep. co. had 
been formed under its name “ Tri- 
oleaning ” Oo. with a view to causing 
confusion to the public & so obtaining 
a portion of the goodwill that had beeu 
built up by applts., or, alternatively, 
that the name of reap. co. was cal- 
culated to deceive the public into 
believing that that co. was the applt. 
oo. or a subsidiary thereof. Keeps, 
defence was a bare denial of the allega- 
tions in the statement of claim, from 
which it might possibly be inferred 
that the Issue raised was whether 
u Tri-cleaning ” was a fancy name. 
The evidenoe sought to he taken in 
Australia was sworn to be material 
because it was from persons familiar 
with the trade of dry-cleaning by 
triohlorethylene Sc the manner in 
wbloh the same is described or referred 
to. Thera witnesses could only speak 
as to conditions in Australia, but not 
as to those as to its use in New Zea- 
land : — Held : such evidenoe could 
not be material in f be action. — New 
Zbaxjlnd Towel Supply & Laundry, 
Ltd. 9 . N. Z. Tri-Cleaning Co., Ltd., 
11936] N. Z. L. R. 204.- N Z. 
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exported to Australia for sale by retail. 
There was no allegation of actual deception 
in the statement of claim. Two affidavits 
were filed by pltfs. in support of the applica- 
tion : — Held : upon the pleadings it would 
not be open to pltfs. to give evidence of 
actual deception, &, on the present state of 
the pleadings, A on the materials before the 
ct., pltfs. had not given any sufficient reason 
for issuing a commission. — White, Tomkins 
& Courage. Ltd. v. United Confectionery 
Co., Ltd. (1914), 31 R. P. 0. 286. 

6862a. .] — Macaulay v. Glass (1902), 47 

Sol. Jo. 71. 

6661a. .] — Be Tierney, No. 5873a, ante. 

6688a. Witness out of the Jurisdiction.] — 

Appointment of an examiner to take orally 
the evidence of a witness residing out of the 
jurisdiction of the ct. — Crofts v. Middleton 


> (1852), 9 Hare (App. 1) XVIII. ; 22 L. J. Ch. 

706 ; 20 L. T. O. S. 189 ; 1 W. R. 74 68 

E. R. 765. 

6646a. Application by Attorney-General — Affidavit 
unnecessary.] — Where an information has 
been filed at the suit of the Crown by Her 
Majesty’s Attorney-General, acting in virtue 
of his office, a rule for a mandamus may issue 
to Colonial judges, commanding them to 
examine witnesses in respect of such infor- 
mation, upon reading the roll containing the 
information, without the production of any 
affidavit whatever. — R. v, Douglas (1842), 
7 Jur. 305. 

6748a. Application after judgment entered.] — 

Cobbold v . Garrett, [1929] W. N. 16. 

6749. Add. Annotation : — Consd. Be Potts, Ex p. 
Epstein v. Trustee & Bankrupt, [1935] Oh. 
334. 


PART VIII. SECT. 1, SUB-SECT. 5. — D. 

6282 1. As to foreign law.] — Where in 
an action to recover the purchase- 
money alleged to. be due under an 
agreement for the sale of land situated 
in a foreign state deft, pleaded that 
under the law of that state pltf. was 
unable to make title : — Field : pltf. 
was entitled to ascertain through the 
testimony of witnesses in that state 
the truth of ,the allegation. Sc entitled 
to a commission to take evidence in 
that state in support of his allegation 
that he was ready, willing Sc able to 
make title ; he was not obliged to 
allege in his statement of claim what 
the law of that state is Sc plead such 
law as a statement of fact. — Campbell 
v. Funk, J1035] 3 W. W. R. 561.— 
CAN. 

PART VIII. SECT. 1, SUB-SECT. 6.— E. 

6206 ill. .1— Where there is 

nothing to show that deft, adminis- 
trator is not lawfully Sc properly, 
according to his ordinary course of 
life, entitled to be away from 
Saskatchewan, he may obtain an order 
for bis own examination de bene esse 
in the foreign Jurisdiction wherein he 
resides. — Jacques v. Jacques, [1928] 
1 W. W. R. 447.— CAN. 


PART VIII. SECT. 1. SUB-SECT. B.— F. 

m 1. .] — Williams Sc Williams 

v. Fbaseb (1025), 85 B. O. R. 481.— 
CAN. 

m 11. .1 — Applt.. exor. of the 

will of a Ohlnaman killed by a motor 
lorry owned Sc driven by rasp., sued 
as suob exor. Sc also on behalf of 
deoeaaed's widow Sc her two Infant 
ohlldren who had never lived In New 
Zealand, claiming damages from reap, 
for alleged negllgenoe. Applt. asked 
for a commission to examine the widow 
Sc others before the Registrar of the 
Supreme Ct. at Hong Kong to prove 
that the widow had been married to 
deoeased in a form that the ots. in 
New Zealand would reoognlse as valid, 
that she remained his wife to the date 
of his death. Sc that deoeased was the 
father of her ohlldren : — Held : as the 
cost of bringing the wit ne ss es to New 
Zealand made such a oourse practically 
impossible Sc as the Commission asked 
for was to an official* of a Supremo Ot. 
In a British oolony equipped with a 
Judiciary Sc a Bar trained In EngU4h 
law Sc procedure, fully competent to 
elicit the truth from Chinese witnesses 
Sc better qualified than the legs! pro- 
fession in New Zealand to investigate 
the validity of the marriage, reap, would 
not be unduly prejudiced by the Issue 
of the commission, whioh should be 
granted on terms as to applt. finding 
security for the costs thereof. — Worn* 
Doo V. Kana Bitana, [1936] N. Z. 
L. R. 1455.— N.Z. 


a i. .1— Re Weingardkn, [1925J 

2D.L.R. 1036 ; 5 C. B. R. 606.— CAN. 

PART VIII. SECT. 1. SUB-SEPT. 5.— G. 

e i. .1 — Burroughs v . Inter- 
colonial Gold Min. CorpN. (N. 8.), 
[10271 3 D. L. R. 371.— CAN. 

PART VIII. SECT. 1, SUB-SECT. 5. — H. 

6388 iv. Party.]— 

Phaninda Krishna Dorr v. Pra- 
matua Nath Malia (1927), I. L. R. 
55 a -lo. 748.— IND. 

1 i. Illness of plaintiff .] — Under 

Supreme Ct. Ord. 37, r. 5 (B. C.), 
pltf. may, on the grounds of serious 
Illness, obtain leave to Issue a writ of 
commission to have his evidence taken 
for use on the trial before the time for 
appearance has elapsed. — Kelly v. 
Kelly, [19251 1 W. W. R. 332.— CAN. 

PART VIII. SECT. 1. SUB-SECT. 5.— I* 

6881 vi. .] — Short v . Guelph 

Sc Ontario Investment Sc Savings 
Society, [19301 2 W. W. R. 21 : 2 
D. L. R. 986 ; 24 S. L. R. 422.— CAN. 

6862111. .1— Where the 

Inconvenience Sc expense of compelling 
a pltf. Sc hlB witnesses to appear at the 
trial would have been equivalent to a 
denial of justice to him, Sc deft, would 
not suffer an injustice through not 
seeing the witnesses face to face a 
foreign commission for the examination 
of pltf. & his witnesses was granted, on 
terms as to costs. — Chase v. Northern 
Trusts Co. (No. 2), £19321 2 W. W R. 
476 ; 4 D. L. R. 143 ; 40 Man. L. R. 
458.— CAN. 

PART VIII. SECT. 1, SUB-SECT. 6.— 
B. (a). 

r 1. .1— The onus of establishing 

that an examination on commission 
ot a party outside the jurisdiction is 
“ necessary tor the purposes of 
Justloe " is on the party applying for 
the order. — Staples v. Miloff (Man.) 
[1927] 2 D. L. R. 847 ; [19271 1 

W. W. R, 435.— CAN. 

PART VIII. SECT. 1, SUB-SECT. 6.- 
B. (e). 

6408 !. Of necessity of examination — 
Belief of deponent. 1 — -Evidence based on 
information Sc belief, if the grounds 
thereof are sufficiently stated, Is admis- 
sible on an application for a commission 
to examine witnesses out of the jurisdic- 
tion of the ct, — S ydney Ferries, Ltd. 
e.S.8. Tahiti (1928), 28 S. R. N. 8. W. 
307 ; 45 N. S. W. W. N. 74.— AUS. 

PART VIIL SECT. 2, SUBJECT. 1.— C. 

6528 I. What must be included— 
Names of trtfaesses.] — There is no rigid 
rule that such names must be given in 
the order for the commission. — 
Watkins (J, R.) Co. e. Gafpebky, 

26 


[1925] 3 D. L. R. 805 ; [1925] 2 
W. W. R. 588.— CAN. 


PART VIII. SECT. 2, SUB-SECT. 1.— D. 

6540 i. What must be inserted — 
Names of witnesses .] — There is no rigid 
rule that such names must be given in 
the commission. — Watkins (J. R.) 
Co. v. Cafferky, [1925] 3 D. L. R. 
805 ; [1025] 2 W. W. R, 588.— CAN. 

PART VIII. SECT. 3, SUB-SECT. 1. 

ai. .) — A clerk of the 

peace should not open a package of 
documents taken on commission with- 
out a judge’s order. — S peyer v. R. 
(1931), 65 Can. O. C. 899.— CAN. 


PART VIIL SECT. 3. SUB-SECT. 2.— A. 

6681 vi. .] — Held: whereas In 

the present case evidence had been 
taken on commission Sc no objection 
had been raisea, Sc the matter to be 
proved was purely formal, the ot. was 
entitled to accept the evidence as 
primd fade sufficient. — Sopwith Avia- 
tion & Engineering Co., Ltd. v. 
Magnus Motors, Ltd., [1928] N. Z. 
L. R. 433.— N.Z. 

so. May be % nit in by other side .] — 
Gainers v. Canadian Northern Rt. 
Co., [1925] 3 D. L. R. 369.— CAN. 


PART VIII. SECT. 4. 
m 1. For use of foreign court .] — Under 
Foreign Tribunals Evldenoe Act, 1856, 
the ot. is empowered to order the 
examination of witnesses within its 
jurisdiction, whose examination is 
applied for by a ot. of competent 
Jurisdiction in .a foreign country. — 
lord Advocate, The Petitioner, 
[1925] S. 0.568.— SCOT. 


PART VIII. SECT. 5. 

6739 1. Whether allowed to successful 
party — When order obtained by consent.] 
— A commission to examine a witness 
was granted of consent of parties 
in a case in whioh proof had been 
allowed by the sheriff-substitute. The 
allowance of proof was subsequently 
recalled by the sheriff, whose decision 
was affirmed on appeal. While the 
appeal against the sheriff's interlocutor 
was pending, the commission was 
executed : — Held : in this particular 
case, the expenses of obtaining Sc 
executing the commission fell to be 
allowed, in respect that it had been 
granted of oonsent. — Gilohribt v. 
National Cash Register Co., [1929] 
S. a 272.— SOOT. 

sp. Witness necessary but not com- 
pellable.] — Deft, need not pay costs of 
the commission when a witness is not 
compellable but neoeesary Sc material* 
— Klkiman v. Cannon, [1938] 2 

D. L. R. 773. — CAN. 



VoL XXII.— Evidence. Cases 6823— 6880a. 


Part IX. — Action for Perpetuation of Testimony. 

6828. idol. Ctto^ion : — affd. (1918), Times, July 24, | 6881a. Depositions in action to perpetuate 

testimony.] — Anson v . Tooth & A.-G.. 
I [1917] W. N. 234 ; 143 L. T. Jo. 177. 


Part XI. — Colonial 

6851. Add . Annotation: — Consd. Elliot v. Joicey. 
[1936] A. C. 209. 

6852a. .] — No doubt in the cts. 

below the law of Scotland is a matter of 
fact & must be vouched there by evidence or 
admission. But in your Lordship’s House the 
law of Scotland is a matter not of fact but of 
law, for this House is the commune forum 
of both England & Scotland, & your lordships 
have judicial knowledge of the laws of both 
countries (Lord Macmillan). — Elliot v. 
Joicby, ri935] A. O. 200 ; 104 L. J. Oh. Ill ; 
61 T. L. R. 261 ; 79 Sol. Jo. 144 ; sub nom. 
Be Joicby, Joicby v. Elliot, 152 L. T. 398, 
H. L. 

6861. To cross-reference following this case add 
11 now replaced, as to High Ct., by S. 0. J. 
(Consolidation) Act, 1925 (c. 49), s. 102.” 

6861a. .] — A question of foreign law is 

matter of fact to be decided by a judge, not 
by a jury, upon the evidence given at the 
trial in each case. Former decisions upon 
similar questions, but upon other evidence, 
are not binding. — Lazard Bros. & Co. v. 
Midland Bank, Ltd., [1933] A. C. 289 ; 
102 L. J. K. B. 191 ; 148 L. T. 242 ; 49 
T. L. R. 94 ; 76 Sol. Jo. 888, H. L. ; affg., 
S. C. sub. nom. Lazard Bros. & Co. v. 
Banqub Industriellb ■ de Moscou, [1932] 
1 K. B. 617, C. A. 

6864. Add. Annotation : — Apld. R. v. Moscovitch 
(1927), 44 T. L. R. 4. 

6865. Add. Annotations : — Apld. R. v. Moscovitch 
(1927), 44 T. L. R. 4. Expld. & Distd. 
Spivack v. Spivack (1930), 99 L. J. P. 52. 


and Foreign Law. 

6866. Add. Annotation : — Refd. Buerger v. New 
York Life Assce. (1927), 96 L. J. K. B. 930. 

6867. Add. Annotation : — Refd. Republica de 
Guatemala v. Nunez, [1927] 1 K. B. 669. 

6869. Add. Annotation : — Refd. Inverclyde v. 
Inverclyde, [1931] P. 29. 

6872. Add. Annotations : — Refd. Re Annesley, 
Davidson v. Annesley, [1926] Ch. 692 ; Buerger 
v. New York Life Assce. (1927), 06 L. J. K. B. 
930. 

6874. Add. Annotations : — Consd. Buerger v. New 
York Life Assce. (1927), 96 L. J. K. B. 930; 
De Bedche v. South American Stores, Ltd. & 
Chilian Stores, Ltd., [1935] A. C. 148. 

6876a. ; .] — Pltf. divorced her husband in 

France & made a verbal agreement with 
him pending the divorce proceedings that 
she would not ask for alimony if he would 
promise to assist her when he should be in a 
position to do so, unless in the meantime she 
had married a wealthy man or had ceased to 
live a chaste life: — Held: (1) the validity 
in French law of such an agreement could not 
be presumed by the judge when the expert 
witnesses as to French law had given no 
evidence on the point ; (2) the French wit- 
nesses having returned to France after having 
given their testimony, it would not be just 
to allow the pleadings to be amended so as to 
allow further proof of the French law. — 
Dennistodn v. Dbnnistoun (1025), 69 
Sol. Jo. 476. 

6880a. .] — Lazard Bros. & Co. v. Mid- 

land Bank, Ltd., No. 6861 a, ante. 


PART DC. SECT. 2. 

•t. To prove testamentary capacity — 
WIU made before testator found insane.) 
— A fruit will lie at the instance of an 
insane testator In his lifetime, to 
perpetuate testimony as to his testa- 
mentary capacity at the time of his 
will, made before he was found insane. 
— Ranked v. Pearce (1927), 27 S. R. 
N.S.W.410; 44N.S.W.W.N.123.— 
AUS. 

PART X. 

k i. Proof of absence of witness 

from country. ]— The absenoe from 
Canada of a witness whose former evi- 
dence is sought to be produced on 
appeal must be strictly proved. Hear- 
say evidence is not enough. — B uell 
v. R. (1938), 12 M. P. R. 441.— CAN. 


PART XI. SECT. 1. 

sq. Jurisdiction to order.) — Held: 
even if it was within the power of the 
ct. to examine foreign written law so 
as to ascertain what that law was, it 
was always competent, if the ct. con- 
sidered it necessary, to order a proof 


of foreign law, whether written or 
unwritten. — Higgins v. Ewtng'b Trus- 
ted, (1925] S. C. 440.— SCOT. 


■r. Decree passed by foreign Govern- 
ment before recognition .}— -Observations 
npon the powers 8c duties of the ct. to 
examine & construe for Itself foreign 
written law: (1) where the expert 
evidence adduced to prove the law was 
conflicting. & (2) where the law under 
consideration was a decree abolishing 
Inheritance, which had been passed 
by the Soviet Govt, of Russia before 
Its recognition by the British Govt. — 
Kolbin 8c Sons r. Kinnear 8c Co., 
d930] S. O. 724; affd. [1931] S. C. 
128.— SOOT. 


PART XL SECT. 2. 

n I. .] — The Supreme Ct. 

of Panada is bound to take judicial 
notice of the laws of ail the provinces 
of the Dominion.— Canadian Pacific 
Rt. Oo. v. Parent (1917), 86 L. J. 
P. C. 123.— CAK. 

q 1. .J — The cts. of one country 

do not take judicial notlee of the laws 
of another country ; they must be 

27 


proved like any other fact. — Walker - 
viiab Brew. Oo. v. Mayrand, (1929] 
2 D. L. R. 946 ; 63 O. L. R. 673 : 
revao.. (1928) 4 D. L. It. 600: 68 

O. L. R. 6.— CAN. 

PART XL SECT. 3. 

6869 vl. . J — The canon 

law of the Roman Catholic Churob Is 
foreign law, which roust be proved as 
a fact 8c by the testimony of expert 
witnesses according to the well-settled 
rules as to proof of foreign law. The 
foreign law applicable to a case must 
be taken from the statement of the 
expert witness as to what the law is, 
8c not from text-hooks or codes 
referred to by him. — O'Callaghan 
v. O 'Sullivan , (19261 1 I. R. 90.— IR. 

PART XL SECT. 4, SUB-SECT. 2. 

6890 xv. .] — The general 

foreign law is presumed to be the 
same as our own : & the onus of 

proving that it is different is on those 
who contend that it is. — Key v. Key, 
(1980 J 3 D. L. R. 327 ; 66 O. h. R. 
232.— CAM. 



Cams 6884*— 6957a. English and Empire Digest Supplement. 


6894a. .] — In the absence of evidence to 

the contrary one must assume that the 
foreign law is the same as the English 
(Slbsser, L.J.). — The Torni, [1982] P. 78, 
90 : 101 L. J. P. 44 ; 147 L. T. 208 ; 48 
T. t. E. 471 ; 18 Asp. M. L. 0. 315, 0. A. 

6896. Add. Annotation: — Raid. Buerger v. New 
York Life Assce. (1927), 96 L. J. K. B. 980. 

6900. Add. Annotation : — Apld. B. v. Moscovitch 
(1927), 44 T. L. B. 4. 

6901. Add. Annotation: — Retd. B. v. Moscovitch 
(1927), 188 L. T. 188. 

6904a. Legal adviser to Governor — Marriage 

in Malta. ]— Goss age v. Gossage A Heaton 
(1934), 78 Sol. Jo. 561. 

6906. Add. Annotation : — Apld. Perry v. Equitable 
Life Assce. Society of U.S.A. (1929), 45 
T. L. B. 468. 

6907. Add. Annotation : — Reid. Re Visser, Holland 
v. Drukker, [1928] Oh. 877. 

6916. Add. Annotation* : — Oonsd. Buerger v. New 
York Life Assce. (1927), 96 L. J. K. B. 930. 
Held. Lazard Bros. A Co. v. Midland Bank, 
Ltd. (1932), 148 L. T. 242. 

6917. Add. Annotation : — Apld. Perry v. Equitable 
Life Assce. Society of U.S.A. (1929), 45 
T. L. R. 468. 

6917a. As to law of Rus8!a.]<^-Pbrry 

v . Equitable Live Assce. Society of United 
States of America (1929), 45 T. L. B. 468. 

6918. Add. Annotation*: — A* to (1) Refd. R. v . 
Moscovitch (1927), 188 L. T. 188. A* to (2) 
Con«d. Buerger v. New York Life Assce. 
(1927), 96 L. J. K. B. 930. Refd. Lazard 
Bros. A Go. v. Midland Bank, Ltd. (1932), 
49 T. L. B. 94. 

6928. Add. Annotation: — Refd. Buerger v. New 
York Life Assce. (1927), 96 L. J. K. B. 930. 

6928. Add. Annotation: — Refd. Buerger v. New 
York Life Assce. (1927), 96 L. J. K. B. 930. 

6987a. .] — Besps. were jointly bound to fulfil 

the obligations Contained in leases of pre- 
mises in Santiago de Chile granted by the 
predecessors in title of applts. The leases 
provided the following way in which the 
rents should be payable : “ Payment 
be effected monthly in advance in Santiago 
de Chile on the first day of each month by 
first-class bills on London.’ 1 In 1931 , Chilean 
legislation supervened which reaps, main- 
tained prevented them from acquiring foreign 


exchange in Chile or from paying the rents 
in Chile by drafts on London without the 
authorisation of the committee established 
by the legislation to control exchanges A 
that requests by them for such authorisation 
from time to tune had been refused by the 
committee. The Chilean legislation estab- 
lished a control of international operations 
of exchange A the transfer of funds abroad, 
entrusting such control to a committee* or 
commission. Hie legislation defined inter- 
national exchange transactions as 44 the pur- 
chase A sale of all kinds of currency A gold 
in any form A the bills of exchange, cheques, 
drafts, letters of credit, telegraphic orders, A 
document of any other nature requiring the 
transfer of funds from Chile or vice versa.” 
Conflicting evidence by Chilean experts was 

g iven as to the meaning In Chile of first-class 
ills on London. The evidence accepted was 
that 44 payable in Chile in first-class bills on 
London ” had a special mercantile manning 
in Chile, namely, 44 bills drawn in Chile by 
one or other or a select list of bankers A 
mercantile houses in Chile upon one or other 
of a select list of bankers A mercantile houses 
in London ” A these were known technically 
as F. C. L. bills. An advocate in Chile who 
had been Minister of Justice gave evidence 
that the F. C. L. bills came within the mis- 
chief of the Chilean legislation : — Held : 
(1) the conditions precedent to the admis- 
sibility of evidence as to the meaning in Chile 
of first-class bills on London had been ful- 
filled, namely, the evidence did not conflict 
with a statutory definition, was of a usage 
common to the place in question A expoinded 
without contradicting the terms of the con- 
tract ; (2) though witnesses could be called 
to prove foreign law, the ct. was at liberty 
to look at a translation of the passages in 
question A to consider what was their proper 
meaning, but the ct. would have regard not 
only to its own view of; the foreign law but 
to the interpretation put upon it by a com- 
petent foreign authority. — De BbEohe v. 
South American Stores (Gath A Chaves), 
Ltd., A Chilian Stores (Gath A Chaves), 
Ltd., [1935] A. C. 148; 104 L. J. K. B. 101 ; 
152 L. T. 809 ; 51 T. L. B. 189 ; 40 Com. 
Gas. 157, H. L. 

Annotation : — Gtneraily, Refd. Kleinwort, Sons Sc Oo. v. 
Ungarisohe BaumwoUe Industrie Akt. Sc Hungarian 
General Creditbank, [1939] 3 All E. R. 38. 

6957a. Document under seal of U.S.A. — Photo- 
static oopy — Certificate of naturalisation.] — 


PART XI. SECT. 5, SUB-SEOT. 8. 

t 1. . .] — The opinion of a 

lawyer alone does not prove the law — 
he must be in a position to testify that 
such is in fact the law. — W mtoatx v. 
Harris. [1999] 4 D. L. R. 643 ; 64 
O. L. R. 368.— CAN. 

a trial tor bigamy <^ed*a ?RomaS 
Oatholio priest, a native of Yugoslavia, 
who produced what purported to be a 
certified extract from the marriage 
register of a parish in Yugoslavia, 
showing an entry which the accused 
admitted was that of his own marriage 
with a woman In that oountry. The 
witness himself bad not officiated at 
the oeremony. He stated that he was 
well acquainted with the priest who 
had issued the certificate. Sc that he 
could identify the signature thereon. 
The identity of the parties was 
- -Held .* the priest, who. 


on being recalled, stated that the 
parish priest was paid a fee by the 
Government for keeping the register 
Sc Issuing certificates of marriage A 
that such certificates were accepted In 
the Ota. of Yugoslavia in proof of the 
marriage, was an expert qualified to 
testify as to the marriage law of 

WlKSSut ’• lSSS ^ M i N 

a question of tae£~must% proved _ 
any other faot by a oompetent A 
qualified witness. Any person whose 
occupation makes it necessary for him 
to have knowledge of the law of tuoh 
forrign oountrv may be a oompetent 
A qualified witness, the competency 
A qu a l i fi ca ti on being a matter for the 
appr eciati on of the at. — Hanson *. 
Ooxurns (1981), 1K.P.B. 868.— 

UAJNe 

b tt. BcAdtr ofpo*Uim referr in g 
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knowledge of lots.] — In order to prove 
the law of a foreign oountry it is not 
neooasary that the witness should be a 
lawyer actually p ractising his nro- 
famion in that oountry? but, Inasmuch 
as foreign law Is a question of fast 
which must be proved as any other 
tact by a oompetent A qualified wit- 
any person whose oooupation 
" — • to have 

ooh foreign 

. r ot A quali- 
fied witness, the competency A qualifi- 
cation of such witness being a matter 
for the appreciation of the ok — G old 
v. Runblatt, [19891 1 D. L. K. 969 ; 

Tt" 


, K. B. IM: 


PART XL nor. ft, ftOB-ftEOT. 1 . 


Vol. XXn. Evidence. Cases 8957a— 6957b. 


At the trial of applt., who was a British sob* 
ject by birth, for an offence against art. 6, 
para. 1 (a) of Aliens Order, 1920, A for 
making an untrue statement for the purpose 
of procuring a passport, the prosecution en- 
deavoured to prove by means of a photo- 
static copy of a certificate of naturalisation 
authenticated by the seal of the United 
States of America that applt. had lost his 
British nationality. Applt. was convicted 
on both charges, A on appeal it was conceded 
by the Crown that the document ought not 
to have been admitted in evidence, inasmuch 
as the mode of authenticating the document 
did not fulfil the requirements of Evidence 
Act, 1851 (c. 99), s. 7 ! — Held : though the 
prosecution might have proceeded at the trial 
on the basis that under Aliens Restriction 
Act, 1914 (c. 12), s. 1 (4), the burden of 
proving that he was not an alien lay on 
applt., they had not taken this course, but 
had themselves accepted the burden of proof 
A endeavoured to discharge it by putting in 
evidence an inadmissible document, A accord- 
ingly the conviction must be quashed. — R. 
v. Beadon (1938), 24 Or. App. Rep. 59, 
C. O. A. 

6957b. Secondary evidence — When admissible.] — 
In 1910 & 1917 a number of ships were owned 
by pltf. cos., who were a group of Finnish 
shipowners. These ships were requisitioned 
by the Russian Govt. A placed at the disposal 
of the British Govt., A were used by the latter 
during the War. A certain number of the 
ships were sunk, A the British Govt, appeared 


to have paid the Russian Govt, for the use of 
the ships A compensation for those which 
were sunk. Pltf. cos., having received no 
payment from the Russian Govt., brought 
this action against deft, bank to recover 
various sums of money held by deft. bank. 
The bank admitted that they held funds 
placed with them as bankers for the Russian 
Govt, under the Tsarist regime. Pltfs. 
claimed to be legal assignees of specific parts 
of these funds. The assignments on which 
pltfs. based their claim were various orders A 
directions issued by Russian Govt. Depart- 
ments during the Tsarist regime. Pltfs. 
could not produce the originals of these 
documents, nor obtain duly authenticated 
copies, as the Soviet Govt., who had the 
originals, if they still existed, refused to 
assist. Pltfs. did produce copies of these 
documents, which they had found on their 
own files. Defts. objected to the admis- 
sibility of such copies on the ground that 
documents constituting acts of a foreign State 
can only be proved either by examined copies 
or by copies authenticated in the manner 
provid d by sect. 7 of Evidence Act, 1861 
(c. 99 ) : — Held : the provisions of Evidence 
Act, 1851 (c. 99), are not exhaustive, A in 
any case where it is impossible to obtain 
from the proper source examined copies or 
the form of proof required by the Act, the 
best secondary evidence of the original 
orders can be given. — Finska Angfartygs 
A/B v . Baring Bros. A 0o., Did. (1937), 157 
L. T. 685 ; 54 T. L. R. 147 ; 81 Sol. Jo. 1022. 


PART XI. SECT. 10. 

* v. Who may refer — Lord Ordinary .] 
• — Held : while it was to a “ superior ” 
ct. of another part of the Dominions 


that a remit in terms of British Law 
Ascertainment Act, 1859, 8. 1, fell to be 
made, nevertheless the interlocutor 
making the remit. In view of the 
expression " any ot.” in sect. 1, might 


competently be pronounoed by a Lord 
Ordinary without the intervention of 
the Inner House.— Macomish’b Exons. 
t>. Jones, [19821 S. C. 108.— SCOT. 
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